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HOW  TO  USE  THE  SUPPLEMENT. 


The  titles  of  the  articles  and  defined  words  and  phrases  are  repeated  in 
the  order  in  which  they  are  to  be  found  in  the  AMERICAN  AND  ENGLISH  ENCY- 
CLOPAEDIA OF  Law,  Second  Edition.  At  the  top  of  each  page  are  given  the 
name  of  the  subject  and  the  pages  thereof  which  are  supplemented  by  refer- 
ence to  and  statement  of  the  late  cases.    Thus  : 


956-961  AGENCY.  Vol.  I. 


at  the  top  of  a  page  signifies  that  pages  956  to  961  of  the  article  "  Agency  " 
in  the  first  volume  of  the  Second  Edition  are  supplemented. 

In  both  text  and  notes  the  catch  lines  which  appear  in  the  Second  Edition 
are  here  repeated  in  connection  with  new  cases,  thereby  denoting  that  such 
new  cases  support  the  statement  of  law  made  in  the  text  or  notes  of  the 
Second  Edition  under  the  corresponding  catch  line. 

The  large  heavy-faced  figures  refer  to  the  pages  of  the  volume  of  the 
Second  Edition.  The  smaller  figure  following  the  page  number  in  the  notes 
refers  to  the  original  note  numbered  by  that  same  figure  on  that  page.  Thus, 
a  note  numbered  950.  2.,  with  cases  cited,  indicates  that  those  cases  support 
the  proposition  to  which  the  cases  in  note  2  on  page  950  were  cited. 

In  some  instances  the  new  cases  have  necessitated  the  writing  of  new  text, 
and  the  fact  that  such  text  is  new  is  indicated  by  inclosing  it  with  brackets. 
In  the  notes  great  freedom  has  been  indulged  in  stating  new  illustrations  and 
applications. 

The  omission  of  a  title  that  appeared  in  the  Second  Edition  implies  that 
no  new  cases  on  that  subject  have  been  found. 


SUPPLEMENT 


TO  THE 


American  and  English  Encyclopaedia  of  Law 


(SECOND  EDITION.) 


1.  FEW.  —  See  note  3. 

2.  FICTION  OF  LAW.  —  See  note  1. 

1.  3.  Few.  —  Indianapolis  St.  R.  Co.  v.  Rob- 
inson, 157  Ind.  414;  Anderson  v.  Williams,  44 
W.  N.  C.  (Pa.)  418. 


2.    1.  Fiction  of  Law. 

132  N.  Car.  614. 


See  Snider  v.  Newell, 


FIDELITY  AND  GUARANTY  INSURANCE. 

By  Basil  Jones. 

3.  II.  Guaranty  of  Fidelity  of  Employee  —  1.  In  General.  —  See  note  3. 

4.  2.  Validity  of  Policy  —  [indemnity  Bond].  —  See  note  30. 

♦5.  3.  Care  and  Diligence  Required  of  Insured  —  b.  STIPULATION  AS  TO 
Notice  of  Acts  of  Infidelity  —  (1)  In  General.  —  See  note  1. 

6.    (2)  Notice  of  Mere  Suspicion  Unnecessary.  — See  note  1. 

c.  Legal  Prosecution  as  Condition  Precedent  to  Recovery. 
—  See  note  3. 


3.  3.  Acts  Covered  by  Bond.  — ■  Indemnity  af- 
forded by  the  bond  is  not  limited  to  acts  com- 
mitted while  the  employee  is  occupying  the 
position  which  he  filled  at  the  time  the  bond 
was  issued,  but  also  covers  such  acts  as  were 
committed  by  him  in  any  other  position  in  the 
insured's  employment  to  which  he  may  have 
been  appointed  or  which  he  may  have  been 
called  upon  to  fill.  Champion  Ice  Mfg.,  etc., 
Co.  v.  American  Bonding,  etc.,  Co.,  115  Ky.  863. 

Loss  "  Through  the  Dishonesty  or  Any  Act  of 
Fraud  "  of  the  Employee  "  Amounting  to  Larceny 
or  Embezzlement."  —  City  Trust,  etc.,  Co.  v. 
Lee,  204  111.  69  ;  Champion  Ice  Mfg.,  etc.,  Co.  v. 
American  Bonding,  etc.,  Co.,  115  Ky.  863. 

4„  3a.  Failure  to  Secure  Employee's  Signature. 
—  Union  Cent.  L.  Ins.  Co.  v.  U.  S.  Fidelity, 
etc.,  Co.,  99  Md.  423  ;  Adelberg  v.  U.  S.  Fidelity, 
etc.,  Co.,  (Supm.  Ct.  App.  T.)  45  Misc.  (N.  Y.) 
376- 

Effect  of  Renewal.  —  Nashville  First  Nat. 
Bank  v.  U.  S.  Fidelity,  etc.,  Co.,  110  Tenn.  10, 
100  Am.  St.  Rep.  765. 

5.  1.  Reasonable  Time  for  Giving  Notice  Al- 
lowed. —  Perpetual  Bldg.,  etc.,  Assoc.  v.  U.  S. 
Fidelity,  etc.,  Co.,  118  Iowa  729;  Remington  V. 
Fidelity,  etc.,  Co..  27  Wash.  429;  Globe  Sav., 
3  Supp.  E.  of  L. — 1 


etc.,  Co.  v.  Employers'  Liability  Assur.  Corp., 
13  Manitoba  531. 

Insurer  May  Waive  Provision.  —  Globe  Sav., 
etc.,  Co.  v.  Employers'  Liability  Assur.  Corp., 
13  Manitoba  531  ;  Goldman  v.  Fidelity,  etc.,  Co., 
(Wis.  1905)  104  N.  W.  Rep.  80. 

Chief  Resident  Officer  of  Foreign  Corporation 
May  Waive  Compliance.  —  Globe  Sav.,  etc.,  Co. 
v.  Employers'  Liability  Assur.  Corp.,  13  Mani- 
toba 531. 

Power  of  Inspector  of  Insurer  to  Waive  Provision. 

—  Perpetual  Bldg.,  etc.,  Assoc.  v.  U.  S.  Fidel- 
ity, etc..  Co.,  118  Iowa  729. 

Acts  Constituting  Waiver  of  Provision.  —  Per- 
petual Bldg.,  etc.,  Assoc.  v.  U.  S.  Fidelity,  etc., 
Co.,  118  Towa  729;  Goldman  v.  Fidelity,  etc., 
Co.,  (Wis.  1905)  104  N.  W.  Rep.  80. 

Sufficiency  of  Compliance  with  Provision  a  Ques- 
tion of  Fact.  —  Remington  v.  Fidelity,  etc.,  Co., 
27  Wash.  429. 

6.  1.  Notice  of  Mere  Suspicion  Unnecessary. — 
See  Perpetual  Bldg.,  etc.,  Assoc.  v.  U.  S.  Fidel- 
ity, etc.,  Co.,  118  Iowa  729. 

3.  Recovery  of  Expenses  of  Prosecution.  —  Globe 
Sav.,  etc.,  Co.  v.  Employers'  Liability  Assur. 
Corp.,  13  Manitoba  533. 

Recovery  from  Third  Person  Not  Prerequisite.  — 
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FIDELITY,  ETC.,  INSURANCE  —  FIELD.       Vol.  XIII. 


<».    4.  Effect  of  False  Representations  on  Part  of  Insured.  —  See  note  4. 

7.  Declarations  as  to  Future.  —  See  notes  2,  3. 

8.  5.  Limitation  of  Period  of  Risk  —  Liability  for  Acts  of  Infidelity  Prior  to  Con- 
tract. —  See  note  1. 

9.  Limitations  of  Period  of  Risk  Subsequent  to  Date  of  Contract. —  See  notes  I,  2. 
10.    7.  General  Principles  of  Interpretation.  —  See  note  2. 

[IV.  Termination  of  Liability.  —  See  note  6a.] 
[V.  Proof  of  Loss.  —  See  note  6b.] 


1 1 .    FIDUCIARY.  —  See  note  I. 
1».    FIELD.  —  See  note  1. 

Champion  Ice  Mfg.,  etc.,  Co.  v.  American  Bond- 
ing, etc.,  Co.,  115  Ky.  863. 

6.  4.  Contract  Avoided  by  Material  Misrepre- 
sentations. —  Carstairs  v.  American  Bonding, 
etc.,  Co.,  (C.  C.  A.)  116  Fed.  Rep.  449;  Rice  v. 
Fidelity,  etc.,  Co.,  (C.  C.  A.)  103  Fed.  Rep.  427 ; 
Perpetual  Bldg.,  etc.,  Assoc.  v.  U.  S.  Fidelity, 
etc.,  Co.,  118  Iowa  729;  Model  Mill  Co.  v. 
Fidelity,  etc.,  Co.,  i  Tenn.  Ch.  App.  365. 

Mistake  in  Statement  of  Fact  Does  Not  Avoid 
Policy  in  Absence  of  Fraud.  —  Remington  v. 
Fidelity,  etc.,  Co.,  27  Wash.  429. 

The  Tennessee  statute  (Shannon's  Code,  § 
3306)  which  provides  that  no  written  or  oral 
misrepresentation  or  warranty  therein  made,  in 
negotiations  for  a  contract  or  a  policy  of  in- 
surance, or  in  an  application  thereof  by  the  as- 
sured, or  in  his  behalf,  shall  be  deemed  material, 
or  defeat  or  avoid  the  policy,  or  prevent  its 
attaching,  unless  such  misrepresentation  is  made 
with  actual  intent  to  deceive,  or  unless  the  mat- 
ter represented  increases  the  risk  of  the  loss, 
applies  to  an  indemnity  bond  issued  by  a  fidelity 
insurance  company.  Nashville  First  Nat.  Bank 
v.  U.  S.  Fidelity,  etc.,  Co.,  no  Tenn.  10,  100 
Am.  St.  Rep.  765. 

Policy  Avoided  by  False  Answer  as  to  Previous 
Application  by  Employee  to  Other  Insurers.  — 
Imperial  Bldg.,  etc.,  Co.  v.  U.  S.  Fidelity,  etc., 
Co.,  23  Ohio  Cir.  Ct.  243. 

Truth  or  Falsity  of  Representation  a  Question 
of  Fact. —  Nashville  First  Nat.  Bank  v.  U.  S. 
Fidelity,  etc.,  Co.,  no  Tenn.  10,  100  Am.  St. 
Rep.  765. 

Burden  of  Proving  Falsity  on  Insurer.  — ■  Gold- 
man v.  Fidelity,  etc.,  Co.,  (Wis.  1905)  104  N. 
W.  Rep.  80. 

Waiver  —  Evidence.  —  Rice  v.  Fidelity,  etc., 
Co.,  (C.  C.  A.)  103  Fed.  Rep.  427. 

7.  2.  Effect  of  False  Statement  as  to  Future. 
—  City  Trust,  etc.,  Co.  v.  Lee,  204  111.  69. 

Kentucky  Statute.  —  Champion  Ice  Mfg.,  etc., 
Co.  v.  American  Bonding,  etc.,  Co.,  115  Ky.  863. 

3.  Effect  of  Proviso  Making  Any  Misrepresen- 
tations Avoid  Policy.  —  See  Phenix  Ins.  Co.  v. 
Guarantee  Co.  of  North  America,  (C.  C.  A.) 
1 15  Fed.  Rep.  964. 

§.  1.  Previous  Defaults.  —  If  the  employee 
actually  turned  over  to  the  insured  all  the  sums 
actually  collected  by  him  after  the  execution  of 
the  bond,  the  insurer  cannot  be  held  for  his  de- 
fault, notwithstanding  he  may  have  given  credit 
on  the  wrong  account  in  order  to  cover  up  a 
previous  default.  Model  Mill  Co.  v.  Fidelity, 
etc.,  Co.,  1  Tenn.  Ch.  App.  365. 

9.    1.  Risk  Limited  to  Acts  Discovered  Within 


Given  Time.  —  Remington  v.  Fidelity,  etc.,  Co., 

27  Wash.  429. 

2.  Losses  Occurring  Subsequent  to  Discovery  of 
First  Loss  by  Employer  Not  Included.  —  Reming- 
ton v.  Fidelity,  etc.,  Co.,  27  Wash.  429. 

10.  2.  Ambiguous  Terms  Construed  Against 
Insurer.  —  Carstairs  v.  American  Bonding,  etc., 
Co.,  (C.  C.  A.)  116  Fed.  Rep.  449;  City  Trust, 
etc.,  Co.  v .  Lee,  204  111.  69  ;  Champion  Ice  Mfg., 
etc.,  Co.  v.  American  Bonding,  etc.,  Co.,  115  Ky. 
863  ;  Remington  v.  Fidelity,  etc.,  Co.,  27  Wash. 
429,  citing  13  Am.  and  Erg.  Encyc.  of  Law 
(2d  ed.)  10. 

6^.  Settlement  by  Defaulting  Employee  —  What 
Constitutes.  — ■  Perpetual  Bldg.,  etc.,  Assoc.  v. 
U.  S.  Fidelity,  etc.,  Co.,  118  Iowa  729. 

Acceptance  of  Property  from  Defaulting  Employee 
to  Be  Credited  on  Shortage  Not  a  Settlement  or 
Condonation.  —  Remington  v.  Fidelity,  etc.,  Co., 
27  Wash.  429. 

Implied  Cancellation  of  Contract.  —  Sun  L.  Ins. 
Co.  v.  U.  S.  Fidelity,  etc.,  Co.,  130  N.  Car.  129. 

66.  Proof  of  Loss.  —  A  condition  in  the  bond 
requiring  the  furnishing  of  proof  of  loss  to  the 
satisfaction  of  the  insurer  is  not  to  be  con- 
strued as  compelling  the  insured  to  establish  to 
the  satisfaction  of  the  insurer  the  absolute 
liability  of  the  latter  and  the  absence  of  any  de- 
fense. A  condition  requiring  all  reasonable  veri- 
fication of  the  statements  made  in  the  proposal 
and  of  the  compliance  therewith  is  to  be  con- 
strued as  meaning  such  subsequent  compliance 
with  the  indicated  future  course  of  conducting 
the  business.  Globe  Sav.,  etc.,  Co.  v.  Employers' 
Liability  Assur.  Corp.,  13  Manitoba  531. 

11.  1.  Fiduciaries.  —  Ryan  v.  Ryan,  174  Mo. 
286,  quoting  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  ti. 

Fiduciary  Relation.  —  Meyer  v.  Reimer,  65 
Kan.  822;  Studybaker  v.  Cofield,  159  Mo.  596, 
wherein  it  was  held  that  whether  or  not  a  per- 
son stands  in  a  fiduciary  relation  is  a  question 
of  fact. 

Agent.  —  Thomas  v.  Whitney,  186  111.  225  ; 
Bracken  v.  Milner,  104  Fed.  Rep.  522. 

Factors.  —  In  rc  Gaylord,  113  Fed.  Rep.  131. 

No  Fiduciary  Capacity  Between  Vendor  and 
Purchaser.  —  Harrington  v.  Herman.  (Mo.  1903) 
72  S.  W.  Rep.  550. 

12.  1.  Field  has  been  defined  as  a  wide  ex- 
tent of  land  suitable  for  tillage  or  pasture. 
Southern  Kansas  R.  Co.  v.  Isaacs,  20  Tex.  Civ. 
Apn.  466. 

Field  and  Inclosure  Interchangeable  Terms.  — 

Southern  Kansas  R.  Co.  v.  Isaacs,  20  Tex.  Civ. 
App.  466. 
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12.  FIGHT.  —  See  note  3. 

13.  FILE.  —  See  notes  I,  2. 

15.  Action  by  Clerk.  —  See  note  I. 

16.  See  note  i. 

17.  See  note  I. 

Notice  to  the  Officer.  —  See  note 
Custody  of  Clerk.  —  See  note  3. 

18.  Time  of  Filing.  —  See  note  I. 
FILL.  —  See  note  2. 

1 9.  FINAL  —  FINALLY.  —  See  n 

12.  3.  See  Carpenters.  People,  31  Colo.  284. 

13.  1.  Dawson  v.  Cross,  88  Mo.  App.  299. 
See  also  City  St.  Imp.  Co.  v.  Babcock,  (Cal. 
1902)  68  Pac.  Rep.  584. 

2.  California.  —  City  St.  Imp.  Co.  v.  Babcock, 
(Cal.  1902)  68  Pac.  Rep.  584;  Hoyt  v.  Stark, 
134  Cal.  178;  Edwards  v.  Grand,  121  Cal.  254. 

Florida.  —  Jacksonville  St.  R.  Co.  v.  Walton, 
42  Fla.  54. 

Indiana.  —  Oats  v.  State,  153  Ind.  436. 

Indian  Territory.  —  McClellan  v.  Tootle,  3 
Indian  Ter.  325  ;  Noyes  v.  Guy,  2  Indian  Ter. 
205. 

Kansas.  —  State  v.  Heth,  60  Kan.  560. 
Minnesota.  —  Hastay  v.   Bonness,  84  Minn. 
120. 

Missouri.  —  Dawson  v.  Cross,  88  Mo.  App. 
299. 

Nebraska.  — ■  Medland  v.  Linton,  60  Neb.  249. 

Oregon.  — ■  Conant's  Estate,  43  Oregon  530, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
13. 

South  Dakota.  —  Starkweather  v.  Bell,  12  S. 
Dak.  146. 

Texas.  —  Dallas  v.  Beeman,  18  Tex.  Civ.  App. 
335- 

See  also  Southern  Bldg.,  etc.,  Assoc.  v.  Carey, 
117  Fed.  Rep.  331  ;  In  re  Von  Borcke,  94  Fed. 
Rep.  352. 

File  and  Deposit  Distinguished.  —  U.  S.  v.  Van 

Duzee,  185  U.  S.  278. 

Filed  with  the  Pleading.  —  Thompson  v.  Recht, 
158  Ind.  302. 

Necessary  that  Clerk  Receive  Statutory  Fee.  — 

Hilts  v.  Hilts,  43  Oregon  162. 

15.  1.  Indorsement.  —  See  City  St.  Imp.  Co. 
v.  Babcock,  (Cal.  1902)  68  Pac.  Rep.  584. 

16.  1.  Indorsement  Held  Not  Necessary.  — 

Edwards  v.  Grand,  121  Cal.  254;  Jacksonville 
St.  R.  Co.  v.  Walton,  42  Fla.  54  ;  Noyes  v.  Guy, 
2  Indian  Ter.  205;  Faivre  v.  Mandercheid,  117 


te  5. 

Iowa  724 ;  State  v.  Heth,  60  Kan.  560  ;  Medland 
Linton,  60  Neb.  249  ;  Hilts  v.  Hilts,  43  Ore- 
gon 162,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  15  [16]  ;  Conant's  Estate,  43  Ore- 
gon 530;  Starkweather  v.  Bell,  12  S.  Dak.  146. 

Evidence  of  Filing.  —  Oats  v.  State,  153  Ind. 
436 ;  McClellan  v.  Tootle,  3  Indian  Ter.  325 ; 
State  v.  Heth,  60  Kan.  560 ;  Starkweather  v. 
Bell,  12  S.  Dak.  146. 

17.  1.  Different  Senses  of  the  Term.  —  Med- 
land v.  Linton,  60  Neb.  249.  See  also  Conant's 
Estate,  43  Oregon  530. 

2.  Notice.  — Edwards  v.  Grand,  121  Cal.  254. 

3.  Custody.  —  Medland  v.  Linton,  60  Neb. 
249. 

Same  —  Secretary  of  State.  —  Delaware  Surety 
Co.  v.  Layton,  (Del.  Ch.  1901)  50  Atl.  Rep.  378. 

18.  1.  Time  —  Delivery  to  an  Officer  When 
He  Is  Not  at  the  Office.  —  Hoyt  v.  Stark,  134 
Cal.  178;  Edwards  v.  Grand,  121  Cal.  254; 
Matter  of  Norton,  (Supm.  Ct.  Spec.  T.)  25 
Misc.  (N.  Y.)  48.  But  see  hi  re  Von  Borcke, 
94  Fed.  Rep.  352. 

2.  Filling  an  Office  or  place  is  temporary, 
while  election  implies  permanency  for  the  full 
term.    Opinion  of  Justices,  23  R.  I.  635. 

19.  5.  Blanding  v.  Sayles,  23  R.  I.  226, 
quoting  13  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  19. 

Final  and  Conclusive. —  Lambert  v.  Bates,  137 
Cal.  676;  Carter  v.  Superior  Ct.,  138  Cal.  150; 
Pittsburgh,  etc.,  R.  Co.  v.  Gillespie,  158  Ind. 
454,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  19;  People  v.  Kingston,  53  N.  Y.  App. 
Div.  58. 

Final  Passage  of  a  Bill.  —  State  v.  Dillon,  42 
Fla.  95. 

Final  Passage  of  Ordinance.  —  See  Roberts  v. 
Paducah,  05  Fed.  Rep.  67. 

Final  Settlement.  —  In  re  Hirsch,  97  Fed. 
Rep.  571- 


FINAL  JUDGMENTS  AND  DECREES. 

Iiv  G.  E.  Fleming. 

34.    I.  Definitions  —  Final  Judgments.  —  See  note  i. 

Termination  of  Particular  Action.  —  See  note  2. 

The  Sustaining  or  Overruling  of  a  Demurrer.  —  See  note  I. 

II.  Where  Appealability  Test  of  Finality  —  2.  Dismissal  of  Appeal 

Where  Judgment  or  Decree  Not  Final.  —  See  note  2. 


2-1.  1.  Final  Judgments. — "  The  word 'judg- 
ment '  means  all  final  orders,  decrees,  and  de- 
terminations in  an  action  ;  also,  all  orders  upon 
which  execution  may  issue."  Tolles  v.  Spencer, 
1 3  Colo.  App.  294,  296. 

2.  Hay  v.  McDaneld,  156  Ind.  390,  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  24-28. 

25.  1.  Sustaining  or  Overruling  Demurrer 
Not  Final  Judgment — United  Stales.  —  Car- 
michael  v.  Texarkana,  (C.  C.  A.)  116  Fed.  Rep. 
845 ;  Coltrane  v.  Templeton,  45  C.  C.  A.  328, 
106  Fed.  Rep.  370. 

Alabama.  —  Breeding  v.  Grantland,  135  Ala. 
497  I  Walker  v.  National  Guaranty  L.  &  T.  Co., 
133  Ala.  240;  Throne-Franklin  Shoe  Co.  v. 
Gunn,  123  Ala.  640. 

Arkansas.  —  Gates  v.  Solomon,  73  Ark.  8. 

Colorado.  —  Greig  v.  Elliott,  29  Colo.  283. 

Connecticut.  —  Martin  v.  Sherwood,  74  Conn. 
202. 

District  of  Columbia.  — -  Commercial  Nat. 
Bank  v.  Consumers  Brewing  Co.,  16  App.  Cas. 
(D.  C.)  186. 

Georgia.  —  United  Glass  Co.  v.  McConnell, 
no  Ga.  616;  Sayer  v.  Harding,  118  Ga.  642; 
Hollis  v.  Nelms,  115  Ga.  5;  Stromberg-Carlson 
Telephone  Mfg.  Co.  v.  Bisbee,  115  Ga.  346. 

Idaho.  —  Havens  v.  Stewart,  7  Idaho  298. 

Illinois.  —  People  v.  Severson,  113  111.  App. 
496,  quoting  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  24;  Wormley  v.  Wormley,  207  111.  411  ; 
Livingston  County  Bldg.,  etc.,  Assoc.  v.  Keach, 
213  111.  59;  Mackenzie  v.  Judson,  96  111. 
App.  26. 

Indian  Territory.  —  Case  v.  Ingle,  2  Indian 
Ter.  309  ;  Houston  v.  Brown,  (Indian  Ter.  1904) 
82  S.  W.  Rep.  775- 

Kentucky.  —  Dumont  v.  Payne,  68  S.  W.  Rep. 
418,  24  Ky.  L.  Rep.  288;  Bennett  v.  Louisville, 
62  S.  W.  Rep.  1041,  23  Ky.  L.  Rep.  373  ;  Fergu- 
son v.  Mason,  (Ky.  1899)  50  S.  W.  Rep.  15. 

Maine.  —  Copeland  v.  Hewett,  93  Me.  554. 

Mississippi.  —  Barrier  v.  Kelly,  81  Miss.  266. 

Missouri. —  Kautsch  v.  Droste.  82  Mo.  App. 
412;  Rodgers  v.  Kallmeyer,  104  Mo.  App.  137; 
Akins  v.  Hicks,  (Mo.  App.  1903)  77  S.  W.  Rep. 
86;  Lyons  v.  Rollinson,  109  Mo.  App.  68. 

Nebraska.  —  Leavitt  v.  S.  D.  Mercer  Co.,  64 
Neb.  31. 

Tennessee.  —  Neely  v.  Neely,  (Tenn.  Ch. 
1901)  61  S.  W.  Rep.  1033;  Jones  v.  Stewart, 
(Tenn.  Ch.  1900)  61  S.  W.  Rep.  103. 

Texas.  —  Texas  Land,  etc.,  Co.  v.  Winter,  93 
Tex.  560,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  24,  25  ;  Boren  v.  Jack,  (Tex.  Civ. 


App.  1903)  73  S.  W.  Rep.  1061;  Thomas  v. 
Hawpe,  25  Tex.  Civ.  App.  534 ;  State  v.  Trilling, 
(Tex.  Civ.  App.  1900)  57  S.  W.  Rep.  311. 

Vermont.  —  Taft  v.  Mossey,  77  Vt.  165. 

Virginia. — •  Hobson  v.  Hobson,  100  Va.  216, 
4  Va.  Sup.  Ct.  156;  Gillespie  v.  Coleman,  98 
Va.  276. 

Demurrers  to  the  Merits  Final,  —  Copeland  v. 

Hewett,  93  Me.  554. 

26.  2.  When  Judgment  Not  Final,  Appeal 
Will  Be  Dismissed  —  United  States.  —  Menge  v. 
Warriner,  57  C.  C.  A.  432,  120  Fed.  Rep.  816; 
Macfarland  v.  Brown,  187  U.  S.  239;  Mac- 
farland  v.  Byrnes,  187  U.  S.  246  ;  Southern  R. 
Co.  v.  Postal  Tel.  Cable  Co.,  (C.  C.  A.)  93 
Fed.  Rep.  393,  affirmed  179  U.  S.  641;  Car- 
michael  v.  Texarkana,  (C.  C.  A.)  116  Fed.  Rep. 
84S. 

Alabama.  —  Betts  v.  Cobb,  121  Ala.  154;  Mc- 
Kleroy  v.  Gadsden  Land,  etc.,  Co.,  126  Ala.  184; 
Alexander  v.  Chapman,  127  Ala.  465;  Beall  v. 
Lehman,  128  Ala.  165. 

Arizona.  —  Spicer  v.  Simms,  6  Ariz.  347. 

California.  —  Free  Gold  Min.  Co.  v.  Spiers, 
136  Cal.  484. 

Colorado.  —  Brockway  v.  W.  &  T.  Smith  Co., 
17  Colo.  App.  96;  In  re  Emanuel,  31  Colo.  440; 
Tolles  v.  Spencer,  18  Colo.  App.  294,  296. 

Florida.  —  Heinberg  v.  Thompson,  (Fla.  1903) 
35  So.  Rep.  335  ;  Marsh  v.  Bennett,  (Fla. 
1903)  35  So.  Rep.  336;  Morrison  v.  McCaskill, 
(Fla.  1903)  35  So.  Rep.  877;  Birmingham 
Trust,  etc.,  Co.  v.  Jackson  County  Mill  Co., 
(Fla.  1903)  35  So.  Rep.  877  ;  Ropes  v.  Lansing, 
(Fla.  1903)  35  So.  Rep.  863;  Wilder  v.  Dunne, 
45  Fla.  662. 

Georgia. —  Smith  v.  Willis,  107  Ga.  792; 
Deadwyler  v.  University  Bank,  no  Ga.  511; 
Berryman  v.  Haden,  112  Ga.  752;  Ray  v.  An- 
derson, 117  Ga.  136;  Stubbs  v.  McConnell.  119 
Ga.  21  ;  United  Glass  Co.  v.  McConnell,  no  Ga. 
616;  Fugazzi,  etc.,  Co.  v.  Tomlinson,  119  Ga. 
622;  Johnson  v.  Battle,  120  Ga.  649,  102  Am. 
St.  Rep.  118;  Sayer  v.  Harding.  118  Ga.  642. 

Idaho.  —  Mahoney  v.  Elliott,  8  Idaho  356. 

Illinois.  —  Maley  v.  Lake  Erie.  etc..  R.  Co., 
84  111.  App.  55  ;  Fitzsimmons  v.  Giddings.  89  111. 
App.  434:  Lewis  v.  New  Music  Hall  Co.,  100 
111.  App.  415;  Hecht  7'.  Kaestner.  107  111.  App. 
252;  Harvey  v.  Cochran,  103  111.  App.  576; 
Coons  7'.  Frost.  100  111.  Apr.  303  :  Glos  7'.  Clark, 
t 99  Til.  147:  Brodhead  7'.  Minges,  198  111.  513; 
Friedman  I.esher,  198  111.  21,  92  Am.  St.  Rep. 
255  :  Livingston  County  Rldg.,  etc.,  Assoc.  v. 
Keach,  213  111,  59;  Wenom  v.  Fossick,  213  III. 
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27.  III.  Decrees  in  Courts  of 
Finality  Tested  —  1.  In  General.  —  Se 

70  ;  Vandalia  v.  St.  Louis,  etc.,  R.  Co.,  209  111. 
73;  Cahill  v.  Welch,  208  111.  57;  Amberg  v. 
Bartlett,  190  111.  15;  Hagemann  v.  Hagemann, 
188  111.  363;  Partridge  v.  Stevens,  187  HI.  383; 
Illinois  Trust,  etc.,  Bank  v.  Howard,  185  111.  332. 

Indiana.  —  Hallagan  v.  Tanner,  32  Ind.  App. 
655;  Hay  v.  McDaneld,  156  Ind.  390;  Stewart 
v.  Marion  Trust  Co.,  155  Ind.  174;  In  re  Ray, 
155  Ind.  31. 

Indian  Territory.  —  Case  v.  Ingle,  2  Indian 
Ter.  309  ;  Denison,  etc.,  R.  Co.  v.  Ranney-Alton 
Mercantile  Co.,  3  Indian  Ter.  104,  reversed  (C. 
C.  A.)  104  Fed.  Rep.  595. 

Kansas.  —  Reynolds  v.  Packers'  Nat.  Bank, 
66  Kan.  461  ;  Wagstaff  v.  Wagstaff,  67  Kan. 
832. 

Kentucky.  —  Woolley  v.  Louisville,  62  S.  W. 
Rep.  517,  23  Ky.  L.  Rep.  100;  Specht  v.  Barber 
Asphalt  Co.,  70  S.  W.  Rep.  192,  24  Ky.  L.  Rep. 
887;  Dumont  v.  Payne,  68  S.  W.  Rep.  418,  24 
Ky.  L.  Rep.  288;  Humber  v.  Hubble,  (Ky.  1899) 
52  S.  W.  Rep.  926. 

Louisiana. — -State  v.  Allen,  110  La.  853; 
Nicholls  v.  Maddox,  52  La.  Ann.  496. 

Maryland.  —  Cunningham  v.  School  Com'rs, 

93  Md.  738 ;  Keifer  v.  Reichert,  93  Md.  97 ; 
Stump  v.  Stump,  91  Md.  699  ;  Chappell  v.  Clarke, 

94  Md.  178;  Monumental  Mut.  L.  Ins.  Co.  v. 
Wilkinson,  100  Md.  31. 

Massachusetts. —  Sprague  v.  Auffmordt,  183 
Mass.  7. 

Michigan. — -Dodge  v.  Reynolds,  135  Mich. 
692,  10  Detroit  Leg.  N.  949;  U.  S.  Heater  Co. 
v.  Iron  Molders'  Union,  129  Mich.  354,  8  De- 
troit Leg.  N.  978. 

Minnesota.  — ■  McGinty  v.  Kelley,  85  Minn. 
11 7- 

M ississippi.  —  Savings,  etc.,  Assoc.  v.  Tart, 
(Miss.  1901)  30  So.  Rep.  693;  Barrier  v.  Kelly, 
81  Miss.  266. 

Missouri.  —  Sperling  v.  Stubblefield,  83  Mo. 
App.  266 ;  Rucking  v.  McMahon,  76  Mo.  App. 
372;  Culbertson  v.  Young,  156  Mo.  261;  Rus- 
sell v.  St.  Louis,  etc.,  R.  Co.,  154  Mo.  428; 
Lyons  v.  Rollinson,  109  Mo.  App.  68  ;  Akins  v. 
Hicks,  (Mo.  App.  1903)  77  S.  W.  Rep.  86. 

Montana.  —  Butte,  etc.,  Consol.  Min.  Co.  v. 
Montana  Ore  Purchasing  Co.,  27  Mont.  152; 
Kinman  v.  Scheuer,  30  Mont.  73. 

Nebraska.  —  Coleridge  Creamery  Co.  v. 
Jenkins,  66  Neb.  129;  Browne  v.  Croft,  (Neb. 
1903)  93  N.  W.  Rep.  406;  Rose  v.  Dempster 
Mill  Mfg.  Co.,  (Neb.  1903)  94  N.  W.  Rep.  964; 
Stansbury  v.  Storer,  (Neb.  1902)  91  N.  W.  Rep. 
197:  Parmele  v.  Schroeder,  59  Neb.  553:  State 
v.  Higby,  60  Neb.  765  ;  Creamery  Package  Mfg. 
Co.  v.  Magill,  (Neb.  1902)  89  N.  W.  Rep.  170; 
Bock  v.  Grooms,  (Neb.  1902)  90  N.  W.  Rep. 
204. 

Nc7v  Mexico.  —  Lyndonville  Nat.  Bank  v. 
Folsom,  10  N.  Mex.  306;  De  Harrison  v.  Perea, 
11  N.  Mex.  505  ;  Jung  v.  Myer,  11  N.  Mex.  378; 
Socorro  County  v.  BInckington,  11  N.  Mex.  360. 

New  York.  —  Hammond  v.  National  L.  As- 
soc., 168  N.  Y.  262;  People  v.  York,  169  N.  Y. 
452;  Matter  of  Strong,  177  N.  Y.  400;  Town- 
send  v.  Van  Buskirk,  162  N.  Y.  265  ; "Anderson 
v.  Daley,  159  N.  Y.  146. 


Equity  —  Considerations  by  Which 

:  note  2. 

North  Carolina.  —  Albemarle  Steam  Nav.  Co. 
v.  Worrell,  133  N.  Car.  93. 

North  Dakota.  —  Oliver  v.  Wilson,  8  N.  Dak. 
590  ;  Bolton  v.  Donavan,  9  N.  Dak.  575. 

Ohio. — •  McArthur  v.  Central  Trust  Co.,  12 
Ohio  Cir.  Dec.  149,  21  Ohio  Cir.  Ct.  654. 

Oklahoma.  —  Easton  v.  Broadwell,  8  Okla.  442. 

Oregon.  —  State  v.  Downing,  40  Oregon  309  ; 
Wilder  v.  Reed,  (Oregon  1905)  78  Pac.  Rep. 
1027. 

Pennsylvania.  —  Powell  v.  Gayley,  9  Pa. 
Super.  Ct.  405  ;  Drum  v.  Uplinger,  9  Pa.  Super. 
Ct.  404;  Matter  of  Titusville  Oil  Exch.,  10  Pa. 
Super.  Ct.  496  ;  Huntingdon  County  v.  Mason, 
21  Pa.  Super.  Ct.  148;  Kurrie  v.  Cottingham, 
209  Pa.  St.  12;  Dailey  v.  Iselin,  200  Pa.  St. 
200;  Hopper's  Estate,  192  Pa.  St.  287,  44  W. 
N.  C.  (Pa.)  345;  Watkins  v.  Hughes,  206  Pa. 
St.  526  ;  Philadelphia  v.  Pemberton,  206  Pa.  St. 
73;  Belcher's  Estate,  205  Pa.  St.  153;  Moore's 
Appeal,  203  Pa.  St.  376 ;  Schomaker  v.  Dean, 
201  Pa.  St.  439. 

Tennessee.  —  Hely  v.  Lee,  108  Tenn.  715; 
Cole  v.  Cole,  (Tenn.  Ch.  1900)  62  S.  W.  Rep. 
1008;  Read  v.  Franklin,  (Tenn.  Ch.  1900)  60 
S.  W.  Rep.  215;  Woman's  College  v.  Home, 
(Tenn.  Ch.  1899)  53  S.  W.  Rep.  980. 

Texas.  —  Gregory  v.  Thompson's  Sav.  Bank, 
31  Tex.  Civ.  App.  497  ;  Mendoza  v.  Atchison, 
etc.,  R.  Co.,  94  Tex.  650,  62  S.  W.  Rep.  418; 
Davis  v.  Martin,  15  Tex.  Civ.  App.  62;  E.  L. 
Wilson  Hardware  Co.  v.  Duff,  (Tex.  Civ.  App. 
1904)  83  S.  W.  Rep.  907. 

Utah.  —  Musser  v.  Edmunds,  23  Utah  425; 
Popp  v.  Daisy  Gold  Min.  Co.,  22  Utah  457. 

Virginia.  —  Hobson  v.  Hobson,  100  Va.  216, 
4  Va.  Sup.  Ct.  156;  Valley  Turnpike  Co.  v. 
Strickler,  100  Va.  702;  Gillespie  v.  Coleman,  98 
Va.  276. 

Washington.  —  Green  v.  Moore,  24  Wash.  241. 

West  Virginia.  —  Hopkins  v.  Prichard,  51  W. 
Va.  385  ;  Wheeling,  etc.,  R.  Co.  v.  Atkinson,  53 
W.  Va.  539- 

Wisconsin.  —  State  v.  German  Exch.  Bank, 
1 1 4  Wis.  436. 

Interlocutory  Order  or  Decree  Examinable  After 
Final  Judgment,  but  Not  Before.  —  Moore's  Ap- 
peal, 203  Pa.  St.  376. 

27.  2.  Final  Decree  Fully  Decides  and  Finally 
Disposes  of  Merits  of  Cause — United  Stales. — 
Sanders  v.  Bluefield  Waterworks,  etc.,  Co.,  45 
C.  C.  A.  475,  106  Fed.  Rep.  587:  Chase  v. 
Driver,  34  C.  C.  A.  668,  92  Fed.  Rep.  780 ; 
East  Coast  Cedar  Co.  v.  People's  Bank.  49  C. 
C.  A.  422,  in  Fed.  Rep.  446:  Coltrane  v. 
Templeton,  45  C.  C.  A.  328,  106  Fed.  Rep.  370; 
Western  Electric  Co.  v.  Williams- Abbott  Elec- 
tric Co.,  48  C.  C.  A.  i5g,  108  Fed.  Rep.  952; 
Macfarland  v.  Brown,  187  U.  S.  239. 

California.  —  People  v.  Mendocino  County 
Bank,  133  Cal.  107;  Nolan  v.  Smith,  137  Cal. 
360. 

Colorado.  —  Tolles  v.  Spencer,  18  Colo.  App. 
294,  296. 

Illinois.  —  Bourke  v.  Sanitary  Dist..  92  111. 
App.  333;  Lewis  v.  New  Music  Hall  Co.,  100 
Til.  App.  415;  Morgan  Hastings  Co.  v.  Gray 
Dental  Co.,  108  111.  App.  98;  Cutting-Kaestner 
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9!>.  2.  Where  Further  Orders  Necessary  to  Carry  Decree  into  Effect  —  a.  When 
Resera  a  i  ion  of  Such  Order  Does  Not  Affect  Finality  —  (i)  In  Gen- 
eral. —  Sec  note  i. 

(2)  Accounts  to  Be  Thereafter  Stated  in  Accordance  with  Decree. — 
See  note  5. 

30.  ~b.  When  Reservation  of  Such  Order  Does  Affect  Finality. 
—  See  note  I. 

39,    IV.  Effect  of  Final  Decree —  1.  In  General. —  See  notes  1,  2. 

2.  Court  Without  Power  to  Alter  Decree  at  Subsequent  Term.  —  See 

note  3. 

33.  3.  Effect  of  Unauthorized   Attempt  to  Alter  Final  Decree  —  a.  In 

General.  —  See  notes  1,  3. 

34.  V.  Disposition  or  Nondisposition  of  the  Question  of  Costs  as 
Affecting  Finality  —  1.  Conflict  of  Authority  as  to  Finality  of  Decree  When 
Question  of  Costs  Reserved  — Jurisdictions  in  Which  Such  Reserva- 
tion Does  Not  Affect  Finality.  —  See  note  3. 


Co.  v.  Goldberg,  107  111.  App.  592;  Wenom  v. 
Fossick,  213  111.  70. 

Indian  Territory.  —  Little  v.  Atchison,  etc., 
R.  Co.,  2  Indian  Ter.  551;  Case  v.  Ingle,  2 
Indian  Ter.  309  ;  Houston  v.  Brown,  (Indian 
Ter.  1904)  82  S.  W.  Rep.  775  ;  Woods  v.  Woods, 
(Indian  Ter.  190-4)  82  S.  W.  Rep.  878. 

Kansas.  —  Reynolds  v.  Packers'  Nat.  Bank, 
66  Kan.  461. 

Kentucky.  —  Maxwell  v.  England,  115  Ky. 
783 ;  McKinney  v.  Thomson,  69  S.  W.  Rep. 
707,  24  Ky.  L.  Rep.  337. 

Maryland.  —  Chappell  v.  Clarke,  94  Md.  178. 

Montana.  —  Butte,  etc.,  Consol.  Min.  Co.  v. 
Montana  Ore  Purchasing  Co.,  27  Mont.  152. 

Nebraska.  —  Ribble  v.  Furmin,  (Neb.  1903) 
94  N.  W.  Rep.  967. 

New  Mexico.  —  Jungf.  Myer,  11  N.  Mex.  378. 

New  York.  —  Matter  of  Munn,  165  N.  Y.  149. 

Oregon.  —  Marquam  v.  Ross,  (Oregon  1904) 
78  Pac.  Rep.  698. 

Texas.  —  Staacke  v.  Walker,  (Tex.  Civ.  App. 
1903)  73  S.  W.  Rep.  408;  Railroad  Commission 
v.  Weld,  95  Tex.  278 ;  Harvey  v.  Sutton,  94 
Tex.  79. 

Utah.  —  Standard  Steam  Laundry  v.  Dole,  20 
Utah  469;  Stoll  v.  Daly  Min.  Co.,  19  Utah  271  ; 
Popp  v.  Daisy  Gold  Min.  Co.,  22  Utah  457 ; 
Matter  of  Tasanen,  25  Utah  396. 

Virginia. — Trammell  v.  Ashworth,  99  Va.  646. 

West  Virginia.  —  Hopkins  v.  Prichard,  51  W. 
Va.  385. 

29.  1.  Where  Finality  Not  Affected  Because 
Further  Orders  Necessary  to  Carry  Decree  into 
Effect.  —  Kemp  v.  National  Bank  of  Republic,  48 
C.  C.  A.  213,  109  Fed.  Rep.  48;  Philadelphia, 
etc.,  St.  R.  Co.'s  Petition,  203  Pa.  St.  354; 
Hopkins  v.  Prichard,  51  W.  Va.  385. 

Where  Appeal  Taken  from  Subsequent  Order 
Bather  than  from  Final  Decree.  —  Lovejoy  v. 
Arnold,  88  111.  App.  449  :  Murphy  v.  People,  207 
111.  337;  Osborn  v.  Cardeza,  180  N.  Y.  69. 

A  Judgment  Appointing  a  Receiver  never  ter- 
minates a  cause.  Barber  v.  International  Co., 
74  Conn.  652,  92  Am.  St.  Rep.  246. 

Order  Quashing  Execution  Final.  —  Little  v. 
Atchison,  etc.,  R.  Co.,  (Indian  Ter.  1903)  76  S. 
W.  Rep.  283. 

5.  Accounts  to  Be  Adjusted  in  Accordance  with 
Decree  —  Colorado.  —  Haines  v.  Christie,  27 
Colo.  288. 


New  York. — Matter  of  Prentice,  160  N.Y.  568. 

Oregon.  —  Marquam  v.  Ross,  (Oregon  1904) 
78  Pac.  Rep.  698;  State?/.  O'Day,  41  Oregon  495. 

Pennsylvania.  —  Moore's  Appeal,  203  Pa.  St. 
376. 

Washington.  —  Bennett  v.  Thorne,  36  Wash. 
253- 

30.  1.  Where  Reservation  of  Such  Order  Does 
Affect  Finality —  United  States.  —  Denison,  etc., 
R.  Co.  v.  Ranney-Alton  Mercantile  Co.,  44  C. 
C.  A.  65,  104  Fed.  Rep.  595. 

Illinois.  —  Davis  v.  McCullouch,  192  111.  277; 
Eggleston  v.  Morrison,  185  111.  577;  French  v. 
Genoa  Junction  Ice  Co.,  82  111.  App.  318. 

Kansas.  —  Fry  v.  Rush,  63  Kan.  429. 

Kentucky.  —  Harris  v.  Tuttle,  62  S.  W.  Rep. 
729,  23  Ky.  L.  Rep.  220. 

Maryland.  —  Wickes  v.  Wickes,  98  Md.  307. 

Confirmation  of  Master's  Report  Before  Final 
Decree.  —  Chase  v.  Driver,  34  C.  C.  A.  668,  92 
Fed.  Rep.  780  ;  Woods  v.  Woods,  (Indian  Ter. 
1904)  82  S.  W.  Rep.  878. 

An  Order  Directing  Entry  of  Judgment  in  an 
action  is  not  final  so  that  it  will  support  an 
appeal.    Oliver  v.  Wilson,  8  N.  Dak.  590. 

32.  1.  Final  Decree  Reviewed  on  Appeal  or 
Writ  of  Error.  —  Spicer  v.  Simms,  6  Ariz.  347  ; 
Bannard  v.  Duncan,  65  Neb.  179;  Tennessee 
Cent.  R.  Co.  v.  Campbell,  109  Tenn.  640,  655. 

2.  Bill  of  Review  will  not  lie  after  the  time 
for  taking  an  appeal  has  passed.  Halsted  v. 
Forest  Hill  Co.,  109  Fed.  Rep.  820. 

3.  Court  Without  Power  to  Alter  Decree  at  Sub- 
sequent Term.  —  Halsted  v.  Forest  Hill  Co.,  109 
Fed.  Rep.  820  ;  Hendryx  v.  Perkins,  52  C.  C.  A. 
435;  114  Fed.  Rep.  801. 

In  Nebraska  the  court  has  power  to  vacate 
its  judgments  or  decrees  at  a  subsequent  term, 
and  such  an  order  of  vacation  is  final.  Ban- 
nard v.  Duncan,  65  Neb.  179. 

33.  I.  There  Can  Be  But  One  Final  Judgment 
or  Decree  Supporting  Appeal  or  Writ  of  Error  — 
Nolan  v.  Smith,  137  Cal.  360;  Russell  v.  St. 
Louis,  etc.,  R.  Co.,  154  Mo.  428;  Pittsburg  Plate 
Glass  Co.  v.  Peper,  96  Mo.  App.  595  ;  Safer  v. 
Hunt,  75  Mo.  App.  468 :  Marquam  v,  Ross, 
(Oregon  1904)  78  Pac.  Rep.  698. 

3.  Effect  of  Court's  Action  Repaired  by  Applica- 
tion for  Writ  of  Mandamus.  —  Justice  v.  Phillips, 
68  S.  W.  Ren.  630,  24  Ky.  L.  Rep.  290. 

34.  3.  Jurisdictions  in  Which  Reservation 
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34.  2.  Judgment  or  Decree  for  Costs  Merely,  Interlocutory.  —  See  notes  4,  5. 

35.  When  to  Be  Paid  Out  of  Particular  Fund.  —  See  note  I . 

VI.  Where  Decree  Final  as  to  Some  Parties  and  Not  as  to  Others. 

—  See  note  2. 

36.  VII.  Dismissal  of  Complaint,  Bill,  or  Cross-bill  —  1.  General 
Dismissal  of  Bill  or  Complaint  Final  Decree.  —  See  note  4. 

38.  See  note  2. 

2.  Whether  Dismissal  of  Cross-bill  Final  Decree  —  Jurisdictions  where  Not 
So  Regarded.  —  See  note  4. 

39.  3.  Dismissal  of  Bill  or  Complaint  as  to  Some  Defendants  Only  — 
a.  General  Rule.  — See  note  3. 

40.  VIII.  Decree  Dissolving  Injunction  When  Bill  Retained.  —  See 
notes  I,  2,  3. 


Does  Not  Affect  Finality.  —  In  re  Michigan  Cent. 
R.  Co.,  59  C.  C.  A.  643,  124  Fed.  Rep.  727. 

34.  4.  Judgment  for  Costs  Merely,  Interlocu- 
tory —  Florida.  —  Hall  v.  Patterson,  45  Fla. 
353;  Haynes  v.  Bramlett,  (Fla.  1903)  35  So. 
Rep.  3  ;  Birmingham  Trust,  etc.,  Co.  v.  Jackson 
County  Mill  Co.,  (Fla.  1903)  35  So.  Rep.  877. 

Illinois.  —  People  v.  Severson,  113  111.  App. 
496;  Cutting-Kaestner  Co.  v.  Goldberg,  107  111. 
App.  592. 

Nebraska.  —  Thompson  t.  Nelson,  (Neb. 
1903)  96  N.  W.  Rep.  194;  Welch  v.  Tippery, 
(Neb.  1 90 1 )  95  N.  W.  Rep.  491  ;  Carlson  v. 
Jordan,  (Neb.  1901)  95  N.  W.  Rep.  671  ;  Jarvis 
v.  Chase  County,  (Neb.  1903)  97  N.  W.  Rep. 
831. 

5.  Decree  for  Costs  Merely,  Interlocutory.  — 

Edgell  v.  Felder,  39  C.  C.  A.  540,  99  Fed.  Rep. 
324;  West  v.  East  Coast  Cedar  Co.,  51  C.  C.  A. 
416,  113  Fed.  Rep.  742;  Neher  v.  Crawford,  10 
N.  Mex.  725  ;  Philadelphia,  etc.,  St.  R.  Co.'s 
Petition,  203  Pa.  St.  354. 

35.  1.  Costs  Ordered  Paid  Out  of  Fund  in 
Hands  of  Executor  or  Administrator,  Final  Decree. 

—  In  re  Currier,  19  Colo.  App.  245. 

2.  Where  Decree  Final  as  to  Some  Parties  to 
Original  Cause,  Though  Not  as  to  Others.  — 
Lough  v.  Davis,  30  Wash.  204,  94  Am.  St.  Rep. 
848. 

36.  4.  Where  Dismissal  of  Complaint  or  Bill 
Final  Judgment  or  Decree — United  States. — 
Colorado  Eastern  R.  Co.  v.  Union  Pac.  R.  Co., 
36  C.  C.  A.  263,  94  Fed.  Rep.  312. 

California.  —  Pacific  Paving  Co.  v.  Vizelich, 
141  Cal.  4;  Marks  v.  Keenan,  140  C  1.  33. 

Georgia.  —  Ray  v.  Anderson,  117  Ga.  136. 

Illinois.  —  Williams  v.  Chicago  Exhibition 
Co.,  188  111.  19;  Livingston  County  Bldg..  etc., 
Assoc.  v.  Keach,  213  111.  59  ;  Wormley  v.  Worm- 
ley,  207  111.  41 1. 

Indiana.  —  Osborn  v.  Maxinkuckee  Lake  Ice 
Co.,  154  Ind.  101. 

Kentucky.  —  Wood  v.  Downing,  110  Ky.  656. 

Maryland.  — ■  Ridgely  v.  Wilmer,  97  Md.  725. 

Nezv  Jersey.  —  New  Jersey  Bldg.,  etc.,  Co.  v. 
Lord,  66  N.  J.  Eq.  344. 

Virginia.  —  Gillespie  v.  Coleman,  98  Va.  276. 

Wisconsin.  —  Finlay  v.  Prescott,  104  Wis. 
614. 

When  Order  Sustaining  Demurrer  Is  Not  Final. 

—  Neely  v.  Neely,  (Tenn.  Ch.  1901)  61  S.  W. 
Rep.  1033. 

Where  Dismissal  of  Petition  Not  Final  Judg- 
ment.—  Appier  v.  Merryman,  91  Md.  706. 


Appeal  Must  Be  from  Judgment,  Not  from  Order 
Dismissing  Complaint.  —  Kromback  v.  Pennsyl- 
vania Steel  Co.,  (Supm.  Ct.  App.  T.)  84  N.  Y. 
Supp.  297. 

An  Order  Striking  the  Cause  from  the  Docket, 

after  a  verdict  has  been  rendered  in  favor  of 
the  plaintiff  and  a  motion  in  arrest  of  judgment 
has  been  sustained,  is  final.  Daugherty  v.  Mid- 
land Steel  Co.,  23  Ind.  App.  78. 

38.  2.  Dismissal  of  Certain  Parts  of  Bill  Not 
Final  Decree.  —  Woman's  College  v.  Home, 
(Tenn.  Ch.  1899)  53  S.  W.  Rep.  980. 

4.  Dismissal  of  Cross-bill  Not  Final  Decree. — 
Bickley  v.  Bickley,  129  Ala.  403;  Van  Housen 
v.  Thorne,  90  111.  App.  245. 

39.  3.  Where  Judgment  of  Dismissal  as  to 
Some  Parties  Not  Final.  —  Nolan  v.  Smith,  137 
Cal.  360  ;  Maley  v.  Lake  Erie,  etc.,  R.  Co.,  84 
111.  App.  55  ;  Mackenzie  v.  Judson,  96  111.  App. 
26;  Cole  v.  Cole,  (Tenn.  Ch.  1900)  62  S.  W. 
Rep.  1008;  Stewart  v.  Lenoir,  31  Tex.  Civ.  App. 
470. 

40.  1.  Arizona.  —  Spicer  v.  Simms,  6  Ariz. 
347- 

Georgia.  —  Smith  v.  Willis,  107  Ga.  792. 

Illinois.  —  Cahill  v.  Welch,  208  111.  57  ;  Wil- 
liams v.  Chicago  Exhibition  Co.,  188  111.  19. 

Iowa.  —  Hawkeye  Ins.  Co.  v.  Huston,  121 
Iowa  393. 

Missouri.  —  Rose  v.  Combs  Tp.,  163  Mo.  396. 

Montana.  —  Maloney  v.  King,  25  Mont.  256. 

Nebraska.  —  Stansbury  v.  Storer,  (Neb.  1902) 
91  N.  W.  Rep.  197;  Huffman  v.  Rhodes,  (Neb. 
1904)  100  N.  W.  Rep.  159. 

New  Mexico.  —  Machen  v.  Keeler,  1 1  N. 
Mex.  413. 

Texas.  —  Medlin  v.  Seidemann,  (Tex.  Civ. 
App.  1904)  79  S.  W.  Rep.  590. 

Order  Denying  Motion  to  Dissolve  Preliminary 
Injunction  Not  Final. —  U.  S.  Heater  Co.  v.  Iron 
Molders'  Union,  129  Mich.  354,  8  Detroit  Leg. 
N.  978. 

Dissolution  by  Act  of  Complainant  Interlocutory. 

—  Robertson  v.  Montgomery  Base  Ball  Assoc., 
140  Ala.  320. 

2.  When  Injunction  Sole  Belief  Sought  —  Disso- 
lution Held  Final  Decree.  —  Williams  v.  Chicago 
Exhibition  Co.,  188  111.  19;  Cahill  v.  Welch,  208 
III.  57;  Dreiske  v.  People's  Lumber  Co.,  107 
111.  App.  285;  Cotten  v.  Christen,  no  La.  444; 
Wetzstein  v.  Boston,  etc.,  Consol.  Copper,  etc., 
Min.  Co.,  25  Mont.  135;  Hopkins  v.  Prichard, 
51  W.  Va.  385. 

An  Order  Imposing  a  Fine  for  Violation  of  a 
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10.  IX.  Decree  upon  Collateral  Matter  Where  Entire  Cause  Not 
Disposed  Of.  —  See  note  6. 

11.  X.  Judgments  in  Attachment  Cases  —  Sustaining  or  Overruling 
Motion  to  Quash.  —  Sec  notes  2,  3. 

Vi.    XI.  Orders  Granting  or  Denying  New  Trials  or  Rehearings  — 
1.  When  Made  on  Motion.  —  See  note  4. 
4«I.    See  note  1. 

44.  XII.  Considerations  by  Which  Finality  of  Judgment  of  Appellate 
Tribunal  Determined  —  2.  Judgments  of  Affirmance  —  a.  When  Final.  —  See 
note  2. 

b.  WHEN  Not  FINAL  —  (1)  Judgment  Affirming  Interlocutory  De- 
cree. —  See  note  4. 

45.  3.  Judgments  of  Reversal  and  Remandment  —  a.  When  Final.  —  See 
notes  2,  3,  4. 

b.  When  Not  Final.  — See  note  6. 


Preliminary  Injunction  cannot  be  reviewed,  ex- 
cept upon  an  appeal  from  the  final  decree  in  the 
cause.  Nassau  Electric  R.  Co.  v.  Sprague  Elec- 
tric R.,  etc.,  Co.,  (C.  C.  A.)  95  Fed.  Rep.  415. 

40.  3.  Irrespective  of  Relief  Sought,  Dissolu- 
tion Where  Bill  Retained  Interlocutory.  —  Com- 
pare Bailey  v.  Willeford,  (C.  C.  A.)  131  Fed. 
Rep.  242. 

6.  Finality  of  Decrees  upon  Collateral  Matter.  — 

Battery  Park  Bank  v.  Western  Carolina  Bank, 
126  N.  Car.  531  ;  Bennett  v.  Thorne,  36  Wash. 
253- 

Decree  Denying    Injunction   Interlocutory.  — 

Western  Electric  Co.  v.  Williams- Abbott  Elec- 
tric Co.,  48  C.  C.  A.  159,  108  Fed.  Rep.  952; 
Tracy  v.  Scott,  (N.  Dak.  1904)  10 1  N.  W.  Rep. 
9°5- 

41.  2.  Refusal  to  Quash  Attachment  Not  Re- 
visable  on  Error.  —  Houston  v.  Brown,  (Indian 
Ter.  1904)  82  S.  W.  Rep.  775  ;  Steuart  v.  Chap- 
pell,  98  Md.  527  ;  Bellah  v.  Poole,  292  Pa.  St.  71. 

3.  Dissolution  of  Attachment  Not  Final  Judg- 
ment—  United  States.  —  Atlantic  Lumber  Co. 
v.  L.  Bucki,  etc.,  Lumber  Co.,  35  C.  C.  A.  59,  92 
Fed.  Rep.  864. 

Arizona.  —  Spicer  v.  Simms,  6  Ariz.  347. 

Indian  Territory.  —  Houston  v.  Brown,  (In- 
dian Ter.  1904)  82  S.  W.  Rep.  775. 

New  Mexico. — Jung  v.  Myer,  11  N.  Mex. 
378. 

Oklahoma.  —  Westheimer  v.  Hahn,  (Okla. 
1904)  78  Pac.  Rep.  378. 

Contrary  Rule.  —  Steuart  v.  Chappell,  98  Md. 
527  :  Anderson  v.  Matthews,  8  Wyo.  307. 

12.  4.  On  Motions  Granting  New  Trials  or 
Rehearings  —  Arizona.  —  Spicer  v.  Simms,  6 
Ariz.  347. 

California.  —  Kaltschmidt  v.  Weber.  136  Cal. 

675- 

District  of  Columbia.  —  Pickrell  v.  Thomp- 
son, 12  App.  Cas.  (D.  C.)  449. 

Kentucky.  —  Kemery  v.  Louisville,  etc.,  R. 
Co.,  (Ky.  1899)  51  S.  W.  Rep.  804. 

Ohio.  —  Hoyt  Dry  Goods  Co.  v.  Thomas,  10 
Ohio  Cir.  Dec.  341,  19  Ohio  Cir.  Ct.  638. 

Missouri.  —  See  Ormiston  v.  Trumbo,  77 
Mo.  App.  310. 

<f  !i.  1.  On  Motion  Denying  New  Trial  or  Re- 
hearing. —  State  Mut.  L.,  etc.,  Assoc.  v.  Kemp. 
115  Ga.  355  ;  Young  v.  Gilmour,  167  N.  Y.  500; 
Popp  v.  Daisy  Gold  Min.  Co.,  22  Utah  457. 
But  see  Hanley  v.  Cass  County,  87  Minn.  209. 


44.  2.  When  Judgments  of  Affirmance  Final 

—  United  States.  —  Sanders  v.  Bluefield  Water- 
works, etc.,  Co.,  45  C.  C.  A.  475,  106  Fed.  Rep. 
587;  Macfarland  v.  Brown,  187  U.  S.  239; 
Guarantee  Co.  of  North  America  v.  Mechanics' 
Sav.  Bank,  etc.,  Co.,  173  U.  S.  582;  West  v. 
East  Coast  Cedar  Co.,  51  C.  C.  A.  416,  1 13  Fed. 
Rep.  742  ;  Chase  v.  Driver,  34  C.  C.  A.  668,  92 
Fed.  Rep.  780  ;  East  Coast  Cedar  Co.  v.  People's 
Bank,  49  C.  C.  A.  422,  11 1  Fed.  Rep.  446;  Hen- 
dryx  v.  Perkins,  52  C.  C.  A.  435,  114  Fed.  Rep. 
801;  Carmichael  v.  Texarkana,  (C.  C.  A.)  116 
Fed.  Rep.  845  ;  Mercantile  Trust  Co.  v.  Chicago, 
etc.,  R.  Co.,  (C.  C.  A.)  123  Fed.  Rep.  289. 

Illinois.  —  Lewis  v.  New  Music  Hall  Co.,  100 
111.  App.  415;  Curran  v.  Houston,  201  111.  442; 
Callahan  v.  Ball,  197  111.  318;  Glos  v.  Clark, 
199  111.  147;  Coyne  v.  Newburg,  185  111.  269; 
Amberg  v.  Bartlett,  190  111.  15  ;  Hagemann  v. 
Hagemann,  188  111.  363. 

Indian  Territory.  —  Denison,  etc.,  R.  Co.  v. 
Ranney-Alton  Mercantile  Co.,  3  Indian  Ter. 
104,  reversed  (C.  C.  A.)  104  Fed.  Rep.  595; 
Woods  v.  Woods,  (Indian  Ter.  1904)  82  S.  W. 
Rep.  878. 

Nebraska.  —  Parmele  v.  Schroeder,  59  Neb. 

553- 

4.  Judgment  of  Affirmance  of  Interlocutory 
Judgments  or  Decrees  Not  Final. — Vandalia  v. 
St.  Louis,  etc.,  R.  Co.,  209  111.  73 ;  Moore  v. 
Lincoln  Park,  etc.,  Consol.  Co.,  196  Pa.  St. 
510- 

45.  2.  Where  Cause  Remanded  with  Instruc- 
tions to  Enter  Specified  Judgment.  —  West  v. 
East  Coast  Cedar  Co.,  51  C.  C.  A.  416,  113  Fed. 
Rep.  742 ;  Chesapeake,  etc..  Telephone  Co.  v. 
Manning,  186  U.  S.  238.  46  U.  S.  (L.  ed.)  1144; 
Friedman  v.  Lesher,  198  111.  21,  92  Am.  St.  Rep. 
255  ;  Curran  v.  Houston,  201  111.  442  ;  Matter  of 
Brenner,  170  N.  Y.  185. 

3.  Hagemann  v.  Hagemann,  188  111.  363  ; 
Morris,  etc.,  R.  Co.  v.  Orange,  63  N.  J.  L.  252. 

4.  Reversal  and  Remandment  of  Cause  with 
Directions  to  Dismiss  Complaint.  —  Mitchell  v. 
King,  187  111.  452;  Champlain  v.  McCrea,  165 
N.  Y.  264. 

6.  Judgment  of  Appellate  State  Tribunal  Revers- 
ing and  Remanding  Case  for  Further  Proceedings. 

—  Cincinnati  St.  R.  Co.  v.  Snell,  179  U.  S.  395, 
45  U.  S.  (L.  ed.)  248;  Haseltine  v.  Central  Nat. 
Rank,  183  U.  S.  130:  Partridge  r.  Stevens.  187 
111.  383;  Callahan  v.  Ball,  197  111.  318;  Hartel 
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46.  See  note  2. 

47.  XIII.  Judgments  by  Default  and  Decrees  Pro  Confebso  —  1.  Judg- 
ments by  Default  —  When  Interlocutory.  —  See  note  2. 

48.  When  Final.  —  See  note  I. 

2.  Taking  Bill  as  Confessed.  —  See  note  3. 

5 1 .    FINDING.  —  See  note  1 . 

[FINE  ARTS.  —  See  note  3a.] 


v.  Jefferies,  94  Tex.  649,  54  S.  W.  Rep.  242 ; 
Valley  Turnpike  Co.  v.  Strickler,  100  Va.  702. 

46.  2.  Where  Applied  to  Intermediate  State 
Appellate  Court.  —  Osgood  v.  Skinner,  186  111. 
491  ;  Knapp  v.  Ross,  181  111.  392. 

47.  2.  Judgment  of  Default  Interlocutory.  — 
Dailey  v.  Iselin,  200  Pa.  St.  200.  But  see  Jame- 
son v.  Simonds  Saw  Co.,  144  Cal.  3. 

4§.  1.  Judgment  of  Non  Pros.  Final.  — 
"  The  appeal  must  be  regarded  as  taken  from 
the  judgment  of  non  pros,  and  for  defendant's 
costs.    From  such  a  judgment  an  appeal  will 


lie,  because  as  to  plaintiff,  it  is  a  final  judg- 
ment."   Henderson  v.  Maryland  Home  F.  Ins. 
Co.,  90  Md.  47. 
3.  Effect  of  Failure  to  Answer  Bill.  —  New 

Jersey  Bldg.,  etc.,  Co.  v.  Lord,  66  N.  J.  Eq. 
344- 

51.  1.  Decision  and  Finding  Used  Synony- 
mously. —  Cobban  v.  Hecklen,  27  Mont.  245. 

Za.  Fine  Arts  —  Distinguished  from  Useful  Arts 
—  Copyright  Act.  —  See  Bleistein  v.  Donaldson 
Lithographing  Co.,  98  Fed.  Rep.  608. 


FINES  AND  PENALTIES. 

By  W.  B.  Robinson. 

53.  II.  Definitions  and  Distinctions  —  2.  Fine.  —  See  note  2. 

3.  Penalty.  —  See  note  3. 

54.  See  note  1. 

Idea  of  Punishment  Necessarily  Involved.  — See  notes  2,  3,  4. 
Distinction  Between  Fine  and  Penalty.  —  See  note  5- 

4.  Forfeiture.  —  See  note  6. 

55.  III.  Power  to  Create.  —  See  note  i. 


53.  2.  Definition  of  Fine.  —  See  U.  S.  v. 

Nash,  hi  Fed.  Rep.  525,  quoting  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  53  ;  State  v.  Mc- 
Connell,  70  N.  H.  158. 

3.  Broadest  Meaning  of  Term  "  Penalty."  — 
Blum  v.  Widdicomb,  90  Fed.  Rep.  220.  See  also 
U.  S.  V.  Nash,  111  Fed.  Rep.  525. 

54.  1.  Specific  Meaning  —  Confined  to  Pecuni- 
ary Punishment.  —  Blum  v.  Widdicomb,  90  Fed. 
Rep.  220  ;  People  v.  Sloane,  98  N.  Y.  App.  Div. 
450.  See  also  U.  S.  v.  Nash,  11 1  Fed.  Rep.  525, 
quoting  13  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  54;  Anderson  v.  Byrnes,  122  Cal.  272. 

Imprisonment  Not  a  Penalty.  —  See  Kanter  v. 
Circuit  Ct.,  108  111.  App.  287. 

Sum  Payable  on  Breach  of  Any  of  Several  Stipu- 
lations Held  a  Penalty.  —  Bradley  v.  Walsh,  88 
L.  T.  N.  S.  737- 

Penalties  Distinguished  from  Liquidated  Dam- 
ages. —  In  re  White,  84  L.  T.  N.  S.  594,  50  W. 
R.  81;  Strickland  v.  Williams,  (1899)  1  Q.  B. 
382,  68  L.  J.  Q.  B.  241,  80  L.  T.  N.  S.  4. 

2.  Idea  of  Punishment  Necessarily  Involved.  — 
McDonald  v.  Hearst,  95  Fed.  Rep.  656. 

3.  Statute  Imposing  Liability  for  Actual  Loss  or 
Damage  Occasioned  by  Its  Violation  Does  Not 
Create  Penalty.  — ■  Hutchinson  v.  Young.  80  N. 
Y.  App.  Div.  246,  quoting  13  Am.  and  Eng. 
Encyc.    OF    Law    (2d   ed.)    54;    Kennealy  v. 


Leary,  67  N.  J.  L.  435.  See  also  Latshaw  v. 
State,  156  Ind.  194. 

Statutes  Held  Remedial.  —  Atlanta  v.  Chatta- 
nooga Foundry,  etc.,  Co.,  101  Fed.  Rep.  900; 
Payne  v.  Sheets,  75  Vt.  335. 

4.  Statute  Imposing  Liability  of  Treble  the  Loss 
or  Damage  Occasioned  by  Its  Violation  Is  Penal. 
— -Blair  v.  Sioux  City,  etc.,  R.  Co.,  109  Iowa 
369.  See  also  Atlanta  v.  Chattanooga  Foundry, 
etc.,  Co.,  101  Fed.  Rep.  903. 

5.  Penalty  May  Be  Incurred  Without  Criminality. 
—  See  U.  S.  v.  Two  Barrels  Whisky,  37  C.  C. 
A.  518,  96  Fed.  Rep.  479;  U.  S.  v.  Nash,  111 
Fed.  Rep.  525. 

A  "  fine  "  is  the  sentence  pronounced  by  the 
court  for  a  violation  of  the  criminal  law  of  1  In- 
state, while  a  "  penalty "  is  the  amount  re- 
covered —  the  penalty  prescribed  —  for  a  viola- 
tion of  the  statute  law  of  the  state  or  the 
ordinance  of  a  town.  Board  of  Education  v. 
Henderson,  126  N.  Car.  689. 

6.  Distinction  Between  Fine  and  Forfeiture.  — 
See  State  v.  McConnell,  70  N.  H.  158. 

55.  1.  Power  of  Legislature  to  Provide  for 
Fines,  Etc. —  Com.  v.  Intoxicating  Liquors,  172 
Mass.  311;  Johnstown  Cemetery  Assoc.  v. 
Parker,  45  N.  Y.  App.  Div.  55  :  McMahon  v. 
State,  (Neb.  1904)  97  N.  W.  Rep.  1035  :  State 
v.  Constantine,  76  Vt.  192.    See  also  Gottlob  v. 
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55.     Delegation  of  Power.  —  See  notes  2,  3. 

IV.  Penalties  Must  Be  Expressly  Created.  —  See  note  4. 

V.  Rules  for  the  Construction  of  Penal  Statutes  —  1.  Penal 
Statutes  Strictly  Construed.  —  See  note  5. 

57.  2.  Limitation  of  Rule.  —  See  note  2. 

58.  3.  Imposition   of  Penalty   Implies  Prohibition  or  Compulsion.  —  See 

notes  I,  2. 


Schmidt,  66  N.  J.  L.  180;  Lloyd  v.  Dollisin,  23 
Ohio  Cir.  Ct.  571. 

55.  2.  Express  Delegation  of  Power  Neces- 
sary.—  Calhoun  v.  Little,  106  Ga.  336,  71  Am. 
St.  Rep.  254;  Papworth  v.  Fitzgerald,  106  Ga. 
378.  See  also  Ex  p.  McGee,  33  Oregon  165; 
State  v.  Nohl,  113  Wis.  15. 

3.  Power  Strictly  Limited  by  Terms  of  Grant.  — 
See  Springfield  v.  Starke,  93  Mo.  App.  70. 

4.  Penalty  Must  Be  Expressly  Created.  —  Vicks- 
burg,  etc.,  R.  Co.  v.  Traylor,  104  La.  284.  See 
also  Lead  v.  Klatt,  13  S.  Dak.  140. 

Penal  Statute  Cannot  Be  Extended  by  Impli- 
cation. —  Johnson  v.  Southern  Pac.  R.  Co.,  54 
C.  C.  A.  508,  117  Fed.  Rep.  462,  reversed  196 
U.  S.  1  ;  Southwestern  Bldg.,  etc.,  Assoc.  v. 
Rowe,  125  Ala.  491  ;  McCormick  Harvesting 
Mach.  Co.  v.  Mills,  64  Neb.  166;  Gloversville 
v.  Enos,  70  N.  Y.  App.  Div.  326;  Thompson  v. 
Western  Union  Tel.  Co.,  (Supm.  Ct.  Spec.  T.) 
40  Misc.  (N.  Y.)  443;  Geneseo  First  Nat.  Bank 
v.  National  Live  Stock  Bank,  13  Okla.  719; 
Philadelphia  v.  Costello,  17  Pa.  Super.  St.  339. 

5.  Penal  Statutes  Strictly  Construed —  United 
States.  —  Ross  v.  Raphael  Tuck,  etc.,  Co.,  (C. 
C.  A.)  91  Fed.  Rep.  128;  Bennett  v.  Carr,  (C. 
C.  A.)  96  Fed.  Rep.  213;  The  Carrie  L.  Tyler, 
45  C.  C.  A.  405,  106  Fed.  Rep.  426 ;  Falk  v. 
Curtis  Pub.  Co.,  46  C.  C.  A.  201,  107  Fed.  Rep. 
126,  affirming  98  Fed.  Rep,  989;  Johnson  v. 
Southern  Pac.  R.  Co.,  54  C.  C.  A.  508,  117 
Fed.  Rep.  462,  reversed  196  U.  S.  1  ;  U.  S.  v. 
Baltic  Mills  Co.,  117  Fed.  Rep.  959,  reversed 
(C.  C.  A.)  124  Fed.  Rep.  38. 

Alabama.  —  Southwestern  Bldg.,  etc.,  Assoc. 
v.  Rowe,  125  Ala.  491. 

Arkansas.  —  State  v.  Arkadelphia  Lumber  Co., 
70  Ark.  329. 

Colorado.  —  Mitchell  v.  Wheeler,  (Colo.  App. 
1904)  77  Pac.  Rep.  361. 

Illinois.  —  People  v.  Smith,  208  111.  31  ;  Pierce 
v.  Dillingham,  96  111.  App.  300,  affirmed  203  111. 
148;  Walker  v.  Dailey,  101  111.  App.  575; 
Palmer  v.  People,  109  111.  App.  269;  Schulte  v. 
Menke,  11 1  111.  App.  212,  affirmed  210  111.  357. 

Indiana.  —  State  v.  Hogreiver,  152  Ind.  652; 
Southern  Indiana  Loan,  etc.,  Inst.  v.  Doyle,  26 
Ind.  App.  102. 

Iowa.  —  Jolley  v.  Chicago,  etc.,  R.  Co.,  119 
Iowa  491. 

Kentucky.  —  Com.  v.  Louisville,  etc.,  R.  Co., 
112  Ky.  783. 

Maine.  — ■  Millett  v.  Mullen,  95  Me.  400. 

Michigan.  —  Van  Camp  v.  Michigan  Cent.  R. 
Co.,  (Mich.  1904)  100  N.  W.  Rep.  771,  11 
Detroit  Leg.  N.  362. 

Mississippi.  — ■  Southern  R.  Co.  V.  Murrell,  78 
Miss.  446 ;  Cumberland  Tel.,  etc.,  Co.  v. 
Sanders,  83  Miss.  357. 

Missouri.  —  State  v.  Missouri  Pac.  R.  Co., 
149  Mo.  104;  McFarland  v.  Mississippi  River, 
etc.,  R.  Co.,  175  Mo.  422;  State  v.  St.  Louis, 


etc.,  R.  Co.,  1 05  Mo.  App.  207;  State  v.  Grassle, 
74  Mo.  App.  313. 

New  Jersey.  —  State  v.  Woodruff,  68  N.  J. 
L.  89.  See  also  Fitzgerald  v.  Schloss,  62  N. 
J.  L.  472. 

New  York.  —  Wichelman  v.  Western  Union 
Tel.  Co.,  (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 
450  ;  Moore  v.  Champlain  Electric  Co.,  88  N.  Y. 
App.  Div.  289  ;  People  -v.  Sloane,  98  N.  Y.  App. 
Div.  450 ;  Hearn  v.  Western  Union  Tel.  Co., 
(Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.)  557; 
Thompson  v.  Western  Union  Tel.  Co.,  ( Supm. 
Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  443.  See  also 
Watson  v.  New  York,  etc.,  R.  Co.,  (Supm.  Ct. 
Tr.  T.)  24  Misc.  (N.  Y.)  628. 

Ohio.—  Mathers  v.  Bull,  9  Ohio  Dec.  408, 
6  Ohio  N.  Y.  45  ;  State  v.  Oak  Harbor  Gas  Co., 
4  Ohio  Cir.  Dec.  158,  18  Ohio  Cir.  Ct.  751. 

Oklahoma.  ■ —  Geneseo  First  Nat.  Bank  v.  Na- 
tional Live  Stock  Bank,  13  Okla.  719. 

Rhode  Island. — -State  v.  Foster,  22  R.  I.  163. 

Tennessee.  —  Graham  v.  House-Bldg.,  etc., 
Assoc.,  (Tenn.  Ch.  1898)  52  S.  W.  Rep.  1011. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Barrow,  33 
Tex.  Civ.  App.  611. 

Vermont.  —  Payne  v.  Sheets,  75  Vt.  335. 

Wisconsin.  —  Musback  v.  Schaefer,  115  Wis. 
357  1  Johnson  v.  Huber,  117  Wis.  58. 

Infliction  of  Actual  Damage  Held  Necessary  to 
Subject  to  Penalty.  —  Nolan  'v.  Grider,  135  Cal. 
49;  Jolley  v.  Chicago,  etc.,  R.  Co.,  119  Iowa 
491.    But  see  Hoffman  v.  Knight,  127  Ala.  149. 

Whether  Motives  May  Be  Considered.  —  Belt  v. 
Reid,  84  111.  App.  501  ;  State  v.  Chicago,  etc., 
R.  Co.,  122  Iowa  22;  Haley  v.  Taylor,  77  Miss. 
867,  78  Am.  St.  Rep.  549 ;  Stewart  v.  Duerr,  1 1 
Ohio  Cir.  Dec.  310,  20  Ohio  Cir.  Ct.  505; 
Schumacher  v.  Falter,  113  Wis.  563;  Johnson 
v.  Huber,  117  Wis.  58.  But  compare  New  York 
v.  Hewitt,  91  N.  Y.  App.  Div.  445. 

Exemption  from  Penalties  Liberally  Con9tru«d. 
—  See  Philadelphia  v.  Costello,  17  Pa.  Super. 
Ct.  339- 

Revenue  Statutes  Imposing  Forfeitures  Reason- 
ably Construed.  —  581  Diamonds  v.  U.  S.,  (C.  C. 
A.)  119  Fed.  Rep.  556. 

Pleadings  in  Civil  Action  to  Recover  Penalty 
Liberally  Construed. — State  v.  Zillmann,  121 
Wis.  472. 

57.  2.  Limitation  of  Rule. —  Peonage  Cases, 
123  Fed.  Rep.  671  ;  Bolles  v.  Outing  Co.,  175 
U.  S.  262;  State  v.  Hogreiver.  152  Ind.  652; 
Com.  v.  Intoxicating  Liquors,  172  Mass.  311. 
See  also  Com.  v.  Trent,  77  S.  W.  Rep.  390,  25 
Ky.  L.  Rep.  1180;  Sturgis  v.  Coleman,  (Supm. 
Ct.  App.  T.)  38  Misc.  (N.  Y.)  302. 

58.  1.  Penalty  for  Commission  Implies  Pro- 
hibition. —  Chester  v.  Chester  First  Nat.  Bank, 
9  Pa.  Super.  Ct.  517;  Musback  Schaefer,  115 
Wis.  357. 

2.  Penalty  for  Omission  Implies  Legal  Com- 
pulsion. —  Chester  v.  Chester  First  Nat.  Bank, 
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58.  4.  Who  May  Be  Subjected  to  Fines  and  Penalties  —  a.  Person  Must 
Be  One  to  Whom  Penal  Statute  Clearly  Applies.  —  See  note  3. 

c  Rule  as  to  Offenses  Committed  by  Several  Persons.  — 
See  note  5. 

59.  5.  When  Forfeitures  Take  Effect.  —  See  note  2. 

60.  Forfeiture  Cannot  Be  Defeated  by  Subsequent  Transfer  of  Property.  —  See  note  I. 

VI.  Extent   of  Imposition  —  1.  General  Principles  —  Constitutional 
Prohibition  of  Excessive  Fines.  —  See  note  5. 

How  Fines  Fixed  —  Legislative  Discretion.  —  See  note  6. 

61.  See  notes  I,  2. 


9  Pa.  Super.  Ct.  517;  Musback  v.  Schaefer,  115 
Wis.  357. 

58.  3.  Penal  Statute  Applies  to  Those  Only 
Who  Are  Clearly  Within  Its  Terms.—  Southwestern 
Bldg.,  etc.,  Assoc.  v.  Rowe,  125  Ala.  491  ;  Atlantic 
City  v.  Turner,  67  N.  J.  L.  520.  See  also  Ross 
v.  Raphael  Tuck,  etc.,  Co.,  (C.  C.  A.)  91  Fed. 
Rep.  128;  McDonald  v.  Hearst,  95  Fed.  Rep. 
656;  Gimbel  v.  Hogg,  38  C.  C.  A.  419,  97  Fed. 
Rep.  791  ;  Callum  v.  District  of  Columbia,  15 
App.  Cas.  (D.  C.)  529  ;  Crosson  v.  Rutherford, 
66  N.  J.  L.  120;  Wilson  v.  Tennent,  (Supm.  Ct. 
Tr.  T.)  32  Misc.  (N.  Y.)  273,  affirmed  61  N.  Y. 
App.  Div.  100;  Meares  v.  Butler,  123  N.  Car. 
206;  Crawford  v.  Pennsylvania  R.  Co.,  4  Ohio 
Dec.  (Reprint)  359;  Davis  v.  Pullman  Co.,  34 
Tex.  Civ.  App.  621. 

Owner  of  Railroad.  —  Where  a  statute  im- 
posed a  penalty  upon  a  company  owning  a  rail- 
road for  failure  to  give  signals  at  crossings, 
etc.,  it  was  held  that  a  company  in  exclusive 
possession  and  operating  the  road  was  the 
owner  of  the  road  within  the  meaning  of  the 
statute.  State  v..  Missouri  Pac.  R.  Co.,  149  Mo. 
104. 

5.  Rule  that  All  Offenses  and  the  Penalties 
Therefor  Are  Several. —  McMahon  v.  State,  (Neb. 
1904)  97  N.  W.  Rep.  1035. 

59.  2.  Statutory  Forfeiture  Takes  Effect  Im- 
mediately upon  Commission  of  Offense. —  581  Dia- 
monds v.  U.  S.,  (C.  C.  A.)  119  Fed.  Rep.  556; 
U.  S.  v.  One  Dark  Bay  Horse,  130  Fed.  Rep. 
240;  Pilcher  v.  Faircloth,  135  Ala.  311;  State 
v.  Swann,  46  W.  Va.  128. 

60.  1.  Forfeiture  Cannot  Be  Defeated  by  Third 
Person  After  Decree.  —  The  St.  Paul,  1  Alaska 
71- 

5.  State  Provisions. —  See  Stone's  Petition,  21 
R.  I.  14. 

6.  Fines  Should  Be  Fixed  with  Reference  to 
Object  to  Be  Accomplished.  —  State  v.  Lubee,  93 
Me.  418;  State  v.  Constantino,  76  Vt.  192, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
60.  See  also  Ex  p.  Brady,  70  Ark.  376  ;  State 
v.  Poole,  93  Minn.  148. 

61.  1.  Regulation  of  Fines  a  Legislative 
Function  —  Indiana.  —  State  v.  Hogreiver,  152 
Ind.  652. 

Maine.  —  See  State  v.  Lubee,  93  Me.  418. 

Minnesota.  —  State  v.  Poole,  93  Minn.  148. 

Missouri.  —  See  Sanders  v.  Southern  Electric 
R.  Co.,  147  Mo.  411. 

Nebraska.  —  McMahon  v.  State,  (Neb.  1904) 
97  N.  W.  Rep.  1035. 

Ohio.  —  Lloyd  v.  Dollisin,  23  Ohio  Cir.  Ct. 
57i. 

Texas.  —  State  v.  Laredo  Ice  Co.,  96  Tex. 
461,  citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d 


ed.)  60.  See  also  Texas,  etc.,  R.  Co.  v.  Ma- 
haft'ey,  (Tex.  Civ.  App.  1904)  81  S.  W.  Rep. 
1047. 

2.  Courts  Will  Not  Interfere  with  Legislative 
Discretion  unless  Fine  Is  Flagrantly  Dispropor- 
tioned  — Arkansas.  —  See  Ex  p.  Brady,  70  Ark. 
376. 

Colorado.  —  Cardillo  v.  People,  26  Colo.  355. 

Indiana.  —  State  v.  Hogreiver,  152  Ind.  652. 

Maine.  —  See  State  v.  Lubee,  93  Me.  418. 

Nebraska.  —  McMahon  ».  State,  (Neb.  1904) 
97  N.  W.  Rep.  1035. 

Texas.  —  State  v.  Laredo  Ice  Co.,  96  Tex. 
461,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  60. 

Vermont.  —  State  v.  Constantino,  76  Vt.  192. 

Wyoming.  —  Fisher  v.  McDaniel,  9  Wyo.  457, 
87  Am.  St.  Rep.  971. 

Fines  Held  Not  Excessive  —  Violation  of 
Liquor  Laws.  —  A  fine  of  thirty-two  hundred 
dollars  for  twenty  offenses,  under  a  statute  fix- 
ing a  fine  of  two  hundred  to  five  hundred  dollars 
for  each  day's  selling  without  a  license.  Ex  p. 
Brady,  70  Ark.  376. 

A  fine  of  not  less  than  one  hundred  and  not 
more  than  five  hundred  dollars,  or  imprison- 
ment, or  both,  for  violating  an  act  regulating 
the  closing  of  saloons.  Cardillo  v.  People,  26 
Colo.  355. 

A  fine  of  not  less  than  three  hundred  dollars, 
or  imprisonment,  or  both,  for  selling  and  ex- 
posing for  sale  intoxicating  liquor  without  a 
license.    State  v.  Constantino,  72  Vt.  192. 

Violation  of  Game  Laivs.  —  A  fine  of  twenty 
thousand  dollars  for  the  possession  of  two 
thousand  wild  ducks  with  intent  to  sell  the 
same  under  a  statute  imposing  a  fine  of  not 
less  than  ten  nor  more  than  twenty-five  dollars 
for  each  bird  so  possessed.  State  v.  Poole,  93 
Minn.  148. 

A  fine  of  five  dollars  for  each  prairie  chicken 
found  in  one's  possession  out  of  season.  Mc- 
Mahon v.  State,  (Neb.  1904)  97  N.  W.  Rep. 
I03S- 

A  fine  of  twenty  dollars  for  each  of  eighteen 
birds  defendant  had  in  his  possession  contrary 
to  statute.    Stone's  Petition,  21  R.  I.  14. 

Violation  of  Fisheries  Laws.  —  A  fine  of  five 
dollars  for  each  lobster  less  than  ten  and  one- 
half  inches  in  length  in  one's  possession  for 
any  purpose.  State  v.  Lubee,  93  Me.  418; 
Campbell  v.  Burns,  94  Me.  127. 

Failure  to  List  for  Taxes.  —  A  fine  of  fifteen 
hundred  dollars  for  failure  to  list  for  taxation 
stocks  and  bonds  to  the  value  of  twenty  thou- 
sand dollars.    La  Plante  v.  State,  152  Ind.  80. 

Disturbing  Religious  Meeting.  —  A  fine  of  one 
hundred  dollars  and  imprisonment  for  one  year 


11 

/    1  1 


69  01 


FINJiS  A  ND  1  "UNA  L  TIES. 


Vol.  XIII. 


(►'•i.     Failure  to  Fix  Maximum.  —  Sec  note  [. 

2,  How  Amount  of  Fine  or  Penalty  in  Individual  Cases  Is  Determined.  — 
Sec  notes  2,  3. 

3.  Interest  —  a.  On  Penalty.  —  See  note  4. 

ii'.l.    4.  Incurring  of  Several  Penalties  by  a  Single  Unlawful  Act.  — ■  See  note  2. 

5.  Cumulation  of  Penalties.  —  Sec  note  5. 
til.    VII.  Method  of  Imposition  or  Recovery  —  2.  Penalties  —  statutory 

Form  of  Action.  —  See  notes  3,  4. 


.11  hard  labor  for  disturbing  a  religious  congre- 
gation while  at  worship.  State  v.  Sheppard,  54 
S.  Car.  178. 

Failure  of  Carriers  to  Redeem  Tickets.- — A 
fine  "i  one  hundred  to  five  hundred  dollars  for 
refusal  to  redeem  tickets.  Texas,  etc.,  R.  Co. 
v.  Mahaffey,  (Tex.  Civ.  App.  1904)  81  S.  W. 
Hep.  1047. 

Violation  of  Street-raihvay  Regulations. — 
A  line  of  twenty-five  to  one  hundred  dollars  for 
each  day  of  operating  an  electric  car  in  the 
winter  without  a  screen  for  the  motorman. 
State  v.  Whitaker,  160  Mo.  59. 

Fines  Held  Excessive  —  Cumulative  Sentence. 

—  See  Ordway  v.  Cornelius,  23  Pa.  Co.  Ct. 
281  ;  Graham  v.  House-Bldg.,  etc.,  Assoc., 
(Tenn.  Ch.  1898)  52  S.  W.  Rep.  1011. 

62.  1.  Failure  to  Fix  Maximum  Fine  Does 
Not  Render  Statute  Unconstitutional.  —  Western 
Union  Tel.  Co.  v.  Ferguson,  157  Ind.  37;  State 
v.  Constantino,  76  Vt.  192,  citing  13  Am.  and 
Eng.  Encvc.  of  Law  (2d  ed.)  62.  See  also 
Latshaw  v.  State,  156  Ind.  194. 

2.  Amount  of  Fine  May  Be  Left  to  Court  or  Jury 
Within  Limits  Fixed  by  Statute  —  United  States. 

—  Atlanta  v.  Chattanooga  Foundry,  etc.,  Co., 
10 1  Fed.  Rep.  903. 

Indiana.  —  See  Latshaw  v.  State,  156  Ind. 
194. 

lozva. —  Beatty  v.  Roberts,  125  Iowa  619. 

Minnesota. —  State  v.  Grimes,  83  Minn.  460. 

New  Jersey.  —  State  v.  Corson.  67  N.  J.  L. 
178;  Atlantic  City  v.  Crandol,  67  N.  J.  L.  488. 

South  Carolina.  — ■  State  v.  Sheppard,  54  S. 
Car.  178. 

Tennessee.  —  Kittrell  V.  State,  104  Tenn.  522. 

3.  Fine  or  Penalty  Cannot  Be  More  or  Less  than 
Amount  Prescribed  by  Statute.  —  Stark  v.  State, 
81  Miss.  397;  Derby  v.  State,  24  Ohio  Cir.  Ct. 
304.  See  also  Smith  v.  State,  24  Ohio  Cir.  Ct. 
140. 

Void  as  to  Excess  Only.  —  Madden  v.  State, 
(Tenn.  1901)  67  S.  W.  Rep.  74. 

Where  a  Sentence  of  Both  Fine  and  Imprison- 
ment was  imposed  for  a  contempt  of  court  under 
a  statute  prescribing  fine  or  imprisonment,  it 
was  held  that,  while  the  court  had  no  jurisdic- 
tion to  impose  both,  yet  the  sentence  should 
stand  till  one  or  the  other  was  satisfied.  Ex  p. 
Davis.  112  Fed.  Rep.  139. 

4.  Rule  as  to  Interest  on  Penalty,  —  Blair  v. 
Sioux  City,  etc.,  R.  Co.,  109  Iowa  369.  See 
also  Vicksburg,  etc.,  R.  Co.  v.  Trayler,  104  La. 
284;  Cox  v.  Island  Min.  Co.,  65  N.  Y.  App.  Div. 
508.  modified  175  N.  Y.  328. 

ii'l.    2.  Several  Penalties  May  Be  Incurred  by 
a   Single   Unlawful   Act.  —  Beaumont  v.  Hud 
dersfield  Corp.,  1  Local  Gov.  Rep.  118,  67  J.  P. 
57,  distinguishing  Lewis  v.  Swansea  Corp.,  4 
Times  L.  Rep.  122,  706. 

5.  Recovery  Limited  to  One  Penalty.  —  Morgan 


v.  Hedstrom,  164  N.  Y.  224;  Jones  v.  Rochester 
Gas,  etc.,  Co.,  168  N.  Y.  65,  reversing  (Supm. 
Ct.  App.  Div.)  64  N.  Y.  Supp.  1138;  Watson  v. 
New  York,  etc.,  R.  Co.,  (Supm.  Ct.  Tr.  T.j  24 
Misc.  (N.  Y.)  628.  See  also  Hoyt  v.  Com- 
puting Scale  Co.,  96  Fed.  Rep.  250 ;  George  F. 
Dittman  Boot,  etc.,  Co.  v.  Nixon,  120  Ala.  206; 
Jolley  v.  Chicago,  etc.,  R.  Co.,  119  Iowa  491; 
People  v.  Buell,  85  N.  Y.  App.  Div.  141; 
Arnold  v.  Ford,  53  N.  Y.  App.  Div.  25. 

64.  3.  Penalty  Recoverable  in  Civil  Action  — 
United  States.  — ■  U.  S.  v.  Younger,  92  Fed.  Rep. 
672;  McDonald  v.  Hearst,  95  Fed.  Rep.  656. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  State, 
68  Ark.  561  ;  State  v.  Arkadelphia  Lumber  Co., 
70  Ark.  329. 

Colorado.  —  People  v.  Braisted,  13  Colo.  App. 
532- 

Illinois.  —  Sloan  v.  People,  108  111.  App.  545. 

Indiana.  —  Western  Union  Tel.  Co.  v.  Fergu- 
son, 157  Ind.  37;  Greensburg  v.  Geveland,  etc., 
R.  Co.,  23  Ind.  App.  141. 

Kentucky. — -Harp  v.  Com.,  61  S.  W.  Rep. 
467,  22  Ky.  L.  Rep.  1792. 

Maine.  —  Campbell  v.  Burns,  94  Me.  127. 

Missouri.  —  See  In  re  Jones,  90  Mo.  App. 
318;  Springfield  v.  Starke,  93  Mo.  App.  70. 

Nezv  York.  —  People  v.  Bremer,  69  N.  Y. 
App.  Div.  14;  People  v.  Laesser,  79  N.  Y.  App. 
Div.  384  ;  People  v.  Snyder,  90  N.  Y.  App.  Div. 
422;  People  v.  Sloane,  98  N.  Y.  App.  Div.  450. 
See  also  People  v.  Bootman,  (Supm.  Ct.  Spec. 
T.)  40  Misc.  (N.  Y.)  27. 

North  Carolina.  —  Board  of  Education  v. 
Henderson,  126  N.  Car.  689. 

North  Dakota.  —  State  v.  Messner,  9  N.  Dak. 
186. 

Pennsylvania.  —  Philadelphia  v.  Junker,  9  Pa. 
Dist.  673  ;  Com.  v.  Davison,  1 1  Pa.  Super.  Ct. 
130. 

W isconsiu.  —  State  v.  Zillmann,  121.  Wis.  472. 
Penalty  Not  Recoverable  in  Criminal  Proceeding. 

—  U.  S.  v.  Nash,  in  Fed.  Rep.  525;  Coin.  v. 
Conrad,  25  Pa.  Co.  Ct.  32. 

Where  a  statute  contains  an  express  prohibi- 
tion or  command,  the  violation  of  which  is  a 
public  offense,  such  violation  is  punishable  by 
a  criminal  proceeding,  although  the  punishment 
imposed  is  denominated  in  the  statute  as  a 
"penalty."    U.  S.  v.  Nash,  11 1  Fed.  Rep.  525. 

Preponderance  of  Evidence  Is  Sufficient.  — •  State 
v.  Chicago,  etc.,  R.  Co.,  122  Iowa  22.  See  also 
Texas,  etc,  R.  Co.  Mahaffey,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  1047.  But  see  Louisville, 
etc.,  R.  Co.  v.  Com.,  112  Ky.  635;  Gunkel  v. 
Bachs,  103  111.  App.  494;  Sloan  v.  People,  108 
111.  App.  545  ;  Palmer  v.  People,  109  III.  App. 
26g. 

Statute  Must  Designate  for  Whose  Benefit  Re- 
coverable in  Civil  Actions.  — ■  State  v.  Messner, 
9  N.  Dak.  186. 
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64.  Action  of  Debt.  —  See  note  5. 

65.  3.  Forfeitures.  —  See  note  2. 

VIII.  Methods  of  Enforcing  Payment  of  Fines  —  2.  Execution.  — 

See  note  5. 

66.  3.  Imprisonment  —  a.  Power  to  Imprison  for  Nonpayment. — 
See  notes  1,  2. 

b.  Constitutionality  of  Imprisonment.  —  See  note  3. 

67.  c.  Duration  of  Imprisonment.  — See  note  1. 


64.  4.  Statutory  Form  of  Action — United 
States.  —  Rosenberg  v.  Union  Iron  Works,  109 
Fed.  Rep.  844 ;  U.  S.  v.  McElroy,  1 1 5  Fed.  Rep. 
252. 

Colorado.  —  Mitchell  v.  Wheeler,  (Colo.  App. 
1904)  77  Pac.  Rep.  361. 

Idaho.  —  Portneuf  Lodge  No.  20  v.  Western 
Loan,  etc.,  Co.,  6  Idaho  673  ;  Cleveland  v.  West- 
ern Loan,  etc.,  Co.,  7  Idaho  477. 

Illinois.  —  Zeller  v.  White,  106  111.  App.  183, 
affirmed  208  111.  518;  Schulte  v.  Menke,  111  111. 
App.  212,  affirmed  210  111.  357. 

Indiana.  —  Latshaw  v.  State,  156  Ind.  194. 

Iowa.  —  Lippert  v.  Lippert,  110  Iowa  550; 
State  v.  Chicago,  etc.,  R.  Co.,  122  Iowa  22. 

Kentucky.  —  Harp  v.  Com.,  (Ky.  1901)  61  S. 
W.  Rep.  467  ;  Cincinnati,  etc.,  R.  Co.  v.  Baugh- 
man,  1 16  Ky.  479. 

Maine.  —  Dexter  v.  Blackden,  93  Me.  473 ; 
State  v.  Hanna,  99  Me.  224. 

Michigan.  —  Highway  Overseer  v.  Pelton,  129 
Mich.  31,  8  Detroit  Leg.  N.  842. 

Missouri.  —  State  v.  Missouri  Exploration, 
etc.,  Co.,  97  Mo.  App.  226. 

Nebraska.  —  Courier  Printing,  etc.,  Co.  v. 
Leese,  65  Neb.  581. 

New  Hampshire.  —  State  v.  McConnell.  70 
N.  H.  158. 

Neiv  lersey.  —  Hickman  v.  State,  62  N.  J.  L. 
499,  affirmed  63  N.  J.  L.  666  ;  Gottlob  v. 
Schmidt,  66  N.  J.  L.  180;  Board  of  Health  v. 
Rosenthal,  67  N.  J.  L.  216;  Woolley  v.  Bell,  69 
N.  J.  L.  581  ;  Hunter  v.  Erie  R.  Co.,  70  N.  J. 
L.  101. 

Oregon.  —  Ex  p.  McGee,  33  Oregon  165. 

Pennsylvania.  —  Philadelphia  v.  Junker,  9  Pa. 
Dist.  673;  Com.  v.  Davison,  11  Pa.  Super.  Ct. 
130. 

Texas.  —  Moore  v.  Bell,  95  Tex.  151;  Davis 
v.  Pullman  Co.,  34  Tex.  Civ.  App.  621. 

Wisconsin.  —  State  v.  Childs,  109  Wis.  233; 
State  v.  Zillmann,  121  Wis.  472. 

6.  Debt  the  Proper  Form  of  Action.  —  U.  S. 
v.  Younger,  92  Fed.  Rep.  672  ;  Higdon  v.  Ken- 
nemer,  120  Ala.  193  ;  Southern  Car,  etc.,  Co.  v. 
Calhoun  County,  141  Ala.  250;  State  v.  Mc- 
Connell, 70  N.  H.  158. 

65.  2.  Proceeding  to  Enforce  Forfeiture.  — 
U.  S.  v.  Two  Barrels  Whisky,  37  C.  C.  A.  518, 
96  Fed.  Rep.  479;  Three  Packages  Distilled 
Spirits  v.  U.  S.,  63  C.  C.  A.  263,  129  Fed.  Rep. 
329;  U.  S.  v.  One  Dark  Bay  Horse,  130  Fed. 
Rep.  240;  U.  S.  v.  Seven  Barrels  Whisky,  131 
Fed.  Rep.  806  ;  Campbell  v.  Burns,  94  Me.  127. 

6.  Execution  May  Issue  for  Satisfaction  of  Fine 
—  United  States.  —  Clark  v.  Allen,  114  Fed. 
Rep.  374,  affirmed  (C.  C.  A.)  126  Fed.  Rep. 
738. 

Iowa.  —  McConkie  v.  Landt,  126  Iowa  317. 
Kentucky.  —  Harp  v.  Com.,  (Ky.  1901)  61  S. 
W,  Rep.  467  ;  Louisville,  etc.,  R,  Co.  v.  Com., 


112  Ky.  635;  Farris  v.  Dozier,  (Ky.  1904)  82 
S.  W.  Rep.  615. 

Montana.  —  Petelin  v.  Kennedy,  29  Mont.  466. 

Nebraska. —  Everson  v.  State,  66  Neb.  154. 

Ohio.  —  In  rc  McAdams,  11  Ohio  Cir.  Dec. 
780,  21  Ohio  Cir.  Ct.  450. 

Utah. —  Roberts  v.  Howells,  22  Utah  389. 

Wisconsin.  —  State  v.  Nohl,  113  Wis.  15. 

Wyoming.  —  Fisher  v.  McDaniel,  9  Wyo.  457, 
87  Am.  St.  Rep.  971. 

A  Penalty  May  Be  Enforced  by  Attachment 
under  Code  Ala.,  1896,  §  524,  subd.  2.  George 
F.  Dittman  Boot,  etc.,  Co.  v.  Mixon,  120  Ala. 
206. 

66.  1.  Imprisonment  for  Nonpayment  of  Fine 

— ■  Arkansas.  ■ — See  Ex  p.  Brady,  70  Ark.  376. 

Florida.  —  Eggart  v.  Stale,  40  Fla.  527. 

Georgia.  —  Calhoun  v.  Little,  106  Ga.  336,  71 
Am.  St.  Rep.  254;  Papworth  v.  Fitzgerald,  106 
Ga.  378. 

Illinois.  —  Pierce  v.  Dillingham,  96  111.  App. 
300,  affirmed  203  111.  148. 

Louisiana.  —  State  v.  Arnault,  52  La.  Ann. 
1079 

New  lersey.  —  Belmar  v.  Barkalow,  67  N.  J. 
L.  504. 

Ohio.  —  In  rc  McAdams,  11  Ohio  Cir.  Dec. 
780,  21  Ohio  Cir.  Ct.  450. 

Oregon.  —  Ex  p.  McGee,  33  Oregon  165. 
Utah.  —  Roberts  v.  Howells,  22  Utah  389. 
Wisconsin.  —  Starry  v.  State,  115  Wis.  50. 
Wyoming.  —  Fisher  v.  McDaniel,  9  Wyo.  457, 
'87  Am.  St.  Rep.  971.  . 

Sentence  to  Fine  and  Imprisonment  as  Punish- 
ment —  When  Imprisonment  for  Nonpayment  of 
Fine  Begins  — Berkenfeld  v.  People,  191  111.  J72. 

California  Eule  that  Imprisonment  as  Punish- 
ment Precludes  Imprisonment  for  Nonpayment  of 
Fine.  — The  California  rule  is  followed  in  Utah. 
Roberts  v.  Howells,  22  Utah  389.  See  also 
Fisher  v.  McDaniel,  9  Wyo.  457,  87  Am.  St. 
Rep.  071. 

Where  Money  Was  Found  on  the  Person  of  the 
Prisoner  and  the  magistrate  applied  the  same 
in  payment  of  the  fine,  it  was  held  that  the 
prisoner  had  not  the  option  of  demanding  back 
the  money  and  taking  imprisonment  in  lieu  of 
the  fine.    McCann  v.  Barr,  16  Lane.  L.  Rev.  183. 

2.  Implied  Power  to  Imprison  for  Nonpayment 
of  Fine.  —  Ex  p.  McGee,  33  Oregon  165. 

Effect  of  General  Law  Authorizing  Imprison- 
ment. —  Berkenfield  v.  People,  191  111.  272.  See 
also  Kanter  v.  Circuit  Ct.,  108  111.  App.  287. 

3.  Imprisonment  for  Nonpayment  of  Fines  Con- 
stitutional. —  Sothman  7'.  State,  66  Neb.  302. 

67.  1.  Duration  of  Imprisonment  Limited.  — 
Berkenfield  v.  People,  191  111.  272;  In  rc 
Lorkowski,  94  Mo.  App.  623  ;  Starry  v.  State, 
115  Wis.  50:  Fisher  v.  McDaniel,  9  Wyo.  457, 
89  Am.  St.  Rep.  971. 

Erroneous  Order,  —  An  order  of  imprisonment, 
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os. 
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note  [. 


Discharge  from  Imprisonment  on  Showing  Inahility  to  Pay  Fine.  —  See  note  3. 

</.  Whether  Imprisonment  Satisfies  Fine.  —  See  note  i. 

Provi9ioni  for  Satisfaction  of  Fine  by  Imprisonment  and  Labor.  —  See  note  2. 

X.  Application  of  Fines  and  Penalties — 1.  General  Rule. —  See 

2.  Constitutional  and  Statutory  Regulation.  —  See  notes  2,  3. 

XI.  Compounding  Penalties  —  2.  The  Right  to  Compound.  —  See 


70 

note  4. 

71.    XII.  Remission  of  Fines  and  Penalties — 1.  Power  of  Executive.  — 

See  notes  1,  2. 

2.  Power  of  Courts.  —  See  note  4. 

3.  Power  of  Municipal  Officers.  —  See  note  5. 


72.    FINISH.  —  See  note  1. 

where  the  fines  of  several  parties  are  separate, 
which  requires  orie  to  remain  in  jail  until  his 
fine  is  satisfied,  "  or  until  he  and  they  and  each 
of  them  be  otherwise  released  pursuant  to 
law,"  was  held  to '  be  erroneous.  Kanter  v. 
Circuit  Ct.,  108  111.  App.  287. 

67.  3.  Discharge  from  Imprisonment  on  Show- 
ing Inability  to  Pay  Fine  —  United  States.  — 
Clark  v.  Allen,  114  Fed.  Rep.  374,  affirmed  (C. 
C.  A.)  126  Fed.  Rep.  738. 

Colorado.  —  Tate  v.  People,  25  Colo.  335. 

Montana.  —  Petelin  v.  Kennedy,  29  Mont.  466. 

New  York.  —  See  Matter  of  Collins,  (Surro- 
gate Ct.)  39  Misc.  (N.  Y.)  753. 

Ohio.  —  Ex  p.  Mullaney,  10  Ohio  Dec.  419, 
8  Ohio  N.  P.  49. 

Texas. —  Ex  p.  Rodriquez,  (Tex.  Crim.  1903) 
73  S.  W.  Rep.  1050. 

68.  1.  Imprisonment  Does  Not  Relieve  from 
Liability  for  Fine.  — ■  Petelin  v.  Kennedy,  29 
Mont.  466. 

2.  Satisfaction  of  Fine  by  Imprisonment  or  Labor 

—  Arkansas.  —  Ex  p.  Brady,  70  Ark.  376. 

Illinois.  —  Berkenfield  v.  People,  191  111.  272. 

Missouri.  —  St.  Louis  v.  Karr,  85  Mo.  App. 
608.  .  See  also  In  re  Lorkowski,  94  Mo.  App. 
623. 

Texas.  — Ex  p.  Banks,  41  Tex.  Crim.  201; 
Ex  p.  Reeves,  41  Tex.  Crim.  266  ;  Ex  p.  Rodri- 
quez, (Tex.  Crim.  1903)  73  S.  W.  Rep.  1050. 

61).  1.  Person  to  Whom  Fine  Is  Payable  Should 
Be  Designated.  —  Provost  v.  Leclerc,  14  Quebec 
Super.  Ct.  208. 

2.  Constitutional  and  Statutory  Regulation  — 
United  States.  —  Rosenberg  v.  Union  Iron 
Works,  109  Fed.  Rep.  844. 

Maine.  —  Dexler  v.  Blackden,  93  Me.  473; 
State  V.  Hanna,  99  Me.  224. 

Missouri.  —  State  v.  Missouri  Pac.  R.  Co.,  149 
Mo.  104. 

New  Jersey.  —  Vandegrift  v.  Meihle,  66  N.  J. 
L.  92. 


North  Dakota.  —  State  v.  Messner,  9  N.  Dak. 
186. 

Ohio.  —  In  re  McAdams,  11  Ohio  Cir.  Dec. 
780,  21  Ohio  Cir.  Ct.  450;  Lloyd  v.  Dollisin,  23 
Ohio  Cir.  Ct.  571. 

Vermont.  —  State  v.  Bosworth,  74  Vt.  315. 

3.  Application  of  Fines  to  Support  of  Schools  — 
Illinois. — -Palmer  v.  People,  109  111.  App.  269. 

Indiana.  —  Judy  v.  Thompson,  156  Ind.  533. 
Missouri.  —  State  v.  Whitaker,  160  Mo.  59. 
Nebraska.  —  Sothman  v.  State,  66  Neb.  302. 
Nevada.  —  Ex  p.  McMahon,  26  Nev.  243. 
North    Carolina.  — ■  Board   of   Education  v. 
Henderson,  126  N.  Car.  689. 

70.  4.  Void  Compromise.  —  Adams  v.  Cox, 
80  Miss.  561. 

71.  1.  Executive  May  Remit  Fines  and  Penal- 
ties. —  Meul  v.  People,  198  111.  258;  McConkie 
v.  Landt,  126  Iowa  317. 

2.  Vested  Rights  in  Fines  or  Penalties  Cannot 
Be  Impaired. —  Meul  v.  People,  198  111.  258; 
Dunham  v.  Anders,  128  N.  Car.  207,  83  Am.  St. 
Rep.  668.  See  also  Anderson  v.  Byrnes,  122 
Cal.  272. 

Repeal  of  Act  After  Verdict  but  Before  Judgment. 

—  Cleveland,  etc.,  R.  Co.  v.  Wells,  65  Ohio  St. 
313- 

4.  New  York  —  Court  of  General  Sessions  Can 
Remit  Fines.  —  People  v.  Kelly,  (Ct.  Gen.  Sess.) 
32  Misc.  (N.  Y.)  319.  See  also  Matter  of  De 
Graaf,  (Surrogate  Ct.)  24  Misc.  (N.  Y.)  147. 

5.  In  Quebec  fines  imposed  under  the  charter 
of  the  city  of  Montreal  cannot  be  remitted  by 
the  city  council.  Ex  p.  Armitage,  11  Quebec 
K.  B.  165,  s  Can.  Crim.  Cas.  345. 

72.  1.  Finished  or  Partly  Finished  Articles 

—  Customs  Duties  Act.  —  U.  S.  v.  Eschwege,  (C. 
C.  A.)  98  Fed.  Rep.  600. 

A  Railroad  Is  Not  Finished  where  its  cars  are 
run  across  a  river  on  ferryboats  pending  the 
completion  of  a  bridge  in  course  of  construc- 
tion.   Garner  v.  Hall,  122  Ala.  221. 
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74.  III.  Removal  from  Office  —  1.  Fire  Commissioners.  —  See  note  3. 

75.  2.  Firemen  and  Officers  of  Force  —  Dismissal  without  Cause. — See  note  I. 

Necessity  of  Notice  of  Charge  and  Trial.  —  See  note  2. 

76.  See  note  r. 

77.  IV.  Compensation  of  Firemen  and  Officers  —  1.  In  General.  —  See 

note  I. 

V.  Pensioning  Firemen.  —  See  note  7. 

78.  VIII.  Liability  of  Municipality — 1.  For  Negligence  of  Firemen  — 

a.  In  General.  — See  note  4. 

79.  See  note  2. 

2.  Neglect  to  Provide  Means  for  Extinguishing  Fires.  —  See  note  4. 

80.  5.  Injuries  to  Firemen  —  Defective  Appliances.  — ■  See  note  8. 
Defective  Streets.  —  See  note  IO. 

81.  See  note  1. 


74.  3.  Removal  of  Commissioners  by  Municipal 
Authorities.  — See  Matter  of  Carter,  141  Cal. 
316. 

75.  1.  Dismissal  of  Firemen  Without  Cause 
Prohibited  by  Statute. — Croker  v.  Sturgis,  175 
N.  Y.  158. 

Abolition  of  Office  as  Mere  Pretext  for  Dismissal. 

—  People  v .  Coleman,  99  N.  Y.  App.  Div.  88. 

An  Error  of  Judgment  committed  by  the  chief 
of  a  fire  department  in  the  management  of  a 
large  fire  does  not  warrant  his  dismissal.  Peo- 
ple v.  Sturgis,  91  N.  Y.  App.  Div.  286. 

2.  Retirement  for  Disability.  —  People  v.  Scan- 
nell,  53  N.  Y.  App.  Div.  161,  affirmed  164  N.  Y. 
572- 

Right  to  Counsel.  —  People  v.  Flood,  64  N.  Y. 

App.  Div.  209. 

76.  1.  People  v.  Sturgis,  85  N.  Y.  App. 
Div.  20,  affirmed  196  N.  Y.  563 ;  People  v. 
Sturgis,  87  N.  Y.  App.  Div.  413. 

77.  1.  In  Minnesota  compensation  may  be 
fixed  by  ordinance.  Hart  v.  Minneapolis,  81 
Minn.  476. 

Full  Pay  for  Disabled  Fireman.  —  People  v. 
Sturgis,  85  N.  Y.  App.  Div.  20,  affirmed  176 
N.  Y.  563. 

7.  What  Constitutes  Death  in  Performance  of 
Duty  to  Entitle  Widow  to  Pension.  —  Scott  v. 
Jersey  City,  68  N.  J.  L.  687. 

In  Illinois  it  is  the  duty  of  the  medical  officer 
to  examine  applicant  and  report  to  board  of 
trustees  of  pension  fund,  but  he  cannot  con- 
clusively decide  that  the  applicant  should  be 
retired  and  pension3d.  People  v.  Firemen's 
Pension  Fund,  95  111.  App.  300. 

78.  4.  Nonliability  of  Municipality  for  Negli- 
gence of  Firemen. —  Petersons.  Wilmington,  130 
N.  Car.  76 ;  Blankenship  v.  Sherman,  33  Tex. 
Civ.  App.  507  ;  Wagner  v.  Portland,  40  Oregon 
389:  Lynch  v.  North  Yakima,  37  Wash.  657; 
Quebec  v.  Mahoney,  10  Quebec  K.  B.  392,  cit- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  cd.) 
78. 


The  Nonliability  of  a  Municipality  —  Personal 
Injury  by  Hose  Carriage.  —  Blankenship  v. 
Sherman,  33  Tex.  Civ.  App.  507. 

Damage  by  Water  to  Neighboring  Building. 

—  See  Aschoff  v.  Evansville,  34  Ind.  App.  25. 
Damage  by  Water.  —  A  municipality  is  not 

liable  for  the  damage  to  goods  caused  by  water 
negligently  used  in  extinguishing  a  fire.  Davis 
v.  Lebanon,  108  Ky.  688. 

Liability  of  Municipality  —  Injury  by  Fireboat. 

—  But  in  Workman  v.  New  York,  179  U.  S.  552, 
it  was  held  that  a  municipality  was  liable  for 
damages  to  a  vessel  struck  and  injured  by  a 
city  fireboat  going  to  a  fire. 

79.  2.  See  Lynch  v.  North  Yakima,  37 
Wash.  657. 

4.  Neglect  to  Provide  Means  to  Extinguish 
Fires.  —  Sandusky  v.  Central  City,  (Ky.  1900) 
58  S.  W.  Rep.  516. 

§0.  8.  Liability  of  Municipality  to  Firemen 
Injured  by  Defective  Appliance.  —  Peterson  v. 
Wilmington,  130  N.  Car.  76  (defective  hose 
reel).  But  see  Lynch  v.  North  Yakima,  37 
Wash.  657. 

Defective  Fire  Station.  —  Bowden  v.  Kansas 
City,  69  Kan.  587,  105  Am.  St.  Rep.  187. 

The  Owner  or  Occupant  of  a  Building  owes  no 
duty  to  keep  it  in  a  reasonably  safe  condition 
for  members  of  a  public  fire  department  who 
might  in  the  exercise  of  their  duty  have  occa- 
sion to  enter  the  building.  Hamilton  v.  Minne- 
apolis Desk  Mfg.  Co.,  78  Minn.  3,  79  Am.  St. 
Rep.  350. 

10.  Liability  of  Municipality  to  Firemen  by 
Reason  of  Defective  Street. —  Kansas  City  v.  Mc- 
Donald, 60  Kan.  481. 

Negligence  Question  for  Jury.  —  Farley  v.  New 
York.  152  N.  Y.  222. 

Ordinances  Prohibiting  Rapid  Driving  Not  Ap- 
plicable to  Firemen. —  Kansas  City  v.  McDonald, 
60  Kan.  481  ;  Farley  v.  New  York,  152  N.  Y.  222. 

81.  1.  Kansas  City  v.  McDonald,  60  Kan. 
481. 


FIRE  ESCAPES. 


83. 

83. 

84. 
85. 


I.  At  Common  Law.  —  See  note  i. 

II.  Under  Statutes.  —  See  note  2. 

Constitutionality.  —  See  note  I. 

Sufficiency.  —  See  note  2. 

Direction  by  Officer.  —  See  note  I. 

Upon  Whom  the  Duty  Rests.  —  See  note  I. 

Contributory  Negligence  —  Waiver.  —  See  note  2. 

Action  for  Damages.  —  See  note  3. 


[FIRE  HUNTING.  —  See  note  3*.] 


§2.  1.  Common  Law.  — Arms  v.  Ayer,  192 
111.  601,  85  Am.  St.  Rep.  357;  Landgraf  v.  Kuh, 
188  111.  484. 

2.  Illinois  Statute.  —  Arms  v.  Ayer,  192  111. 
601,  85  Am.  St.  Rep.  357- 

Pennsylvania  Statute.  —  Bonbright  v.  Schoett- 
ler,  (C.  C.  A.)  127  Fed.  Rep.  320. 

83.  1.  Constitutionality  —  Illinois. — Arms  v. 
Ayer,  192  111.  601,  85  Am.  St.  Rep.  357. 

2.  Landgraf  v.  Kuh,  188  111.  484- 

Sufficiency  —  Examples.  —  Landgraf  v.  Kuh, 
188  111.  484. 

Obstructions  —  Question  for  Jury.  —  Landgraf 
V.  Kuh,  188  111.  484- 

§4.  1.  Notice  by  Commissioners. — Arms  v. 
Ayer,  192  111.  601,  85  Am.  St.  Rep.  357,  follow- 
ing the  doctrine  of  the  New  York  cases  set  out 
in  13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
84. 

The  duty  of  the  owner  of  a  building  to  pro- 
vide fire  escapes  does  not  depend  upon  the  ac- 
tion of  the  municipal  officers  or  fire  engineers 


or  upon  their  failure  to  take  action.  Carrigan 
v.  Stillwell,  97  Me.  247. 

85.  1.  Duty  Imposed  on  Owner.  —  Carrigan 
v.  Stillwell,  97  Me.  247;  Landgraf  v.  Kuh,  188 
111.  484. 

As  to  When  a  Building  Is  Used  for  Manufactur- 
ing Purposes,  within  the  meaning  of  the  Illinois 
Fire  Escape  Act,  see  Landgraf  v.  Kuh,  188  111. 
484. 

2.  Assumption  of  Risk  —  Question  for  Jury.  — 

Landgraf  v.  Kuh,  188  111.  484. 

3.  Landgraf  v.  Kuh,  188  111.  484. 
Proximate  Cause  of  Injury.  —  Whether  absence 

of  fire  escapes  is  proximate  cause  of  injury  is 
a  question  for  the  jury.  Landgraf  v.  Kuh,  188 
111.  484 ;  Carrigan  v.  Stillwell,  97  Me.  247. 

3a.  Under  the  Arkansas  statute  camp  hunting 
and  fire  hunting  "  mean  persons  camping  in 
the  woods  or  at  or  near  any  house  with  guns 
and  dogs  for  the  purpose  of  hunting  game,"  etc. 
Du  Bose  v.  State,  71  Ark.  347. 
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FIRE  INSURANCE. 


By  Basil  Jones. 

101.    I.  The  Contract  in  General — 1.  Definition  and  Nature  —  b.  A 

Contract  of  Indemnity.  —  See  note  2. 

A  Personal  Contract.  —  See  note  7. 

10*2.    2.  Kinds  of  Fire  Policies  —  a.  Open  Policies.  —  See  note  1. 

b.   Valued   Policies  —  (i)  Definition  —  a  Valued  Policy.  —  See 

note  4. 

103.  (2)  Test  of  Valued  Policy.  —  See  note  1. 
(3)  Effect  of  Valuation.  —  See  note  5. 

104.  (4)  Valued-policy  Statutes. — See  note  2. 


101.  2.  Fire  Insurance  a  Contract  of  Indem- 
nity—  United  States.  —  Kiesel  v.  Sun  Ins. 
Orhce,  (C.  C.  A.)  88  Fed.  Rep.  243;  Langan  v. 
ALtna  Ins.  Co.,  96  Fed.  Rep.  705  ;  Virginia-Caro- 
lina Chemical  Co.  v.  Sundry  Ins.  Co.,  108  Fed. 
Rep.  451  ;  In  re  West  Norfolk  Lumber  Co.,  112 
Fed.  Rep.  759. 

Illinois.  —  Niagara  F.  Ins.  Co.  v.  Heenan,  181 
111.  575;  Forest  City  Ins.  Co.  v.  Hardesty,  182 
111.  39,  74  Am.  St.  Rep.  161. 

Indiana.  —  Franklin  Ins.  Co.  v.  Wolff,  23  Ind. 
App.  549. 

Kentucky.  —  Niagara  F.  Ins.  Co.  v.  Heflin, 
60  S.  W.  Rep.  393.  22  Ky.  L.  Rep.  1212; 
Thuringia  Ins.  Co.  v.  Malott,  m  Ky.  917; 
Hartford  F.  Ins.  Co.  v.  McClain,  (Ky.  1905)  85 
S.  W.  Rep.  699- 

Maine.  —  Hilton  v.  Phoenix  Assur.  Co.,  92 
Me.  272. 

Maryland.  —  Hartford  F.  Ins.  Co.  v.  Keating, 
86  Md.  130,  63  Am.  St.  Rep.  499;  Wm.  Skinner, 
etc.,  Shipbuilding,  etc.,  Co.  v.  Houghton,  92  Md. 
68,  84  Am.  St.  Rep.  485.  See  also  Svea  Assur. 
Co.  v.  Packham,  92  Md.  464. 

Massachusetts.  —  Tabbutt  v.  American  Ins. 
Co.,  185  Mass.  419.  102  Am.  St.  Rep.  353. 

Minnesota. —  Poppitz  v.  German  Ins.  Co.,  85 
Minn.  118. 

Missouri.  —  Key  v.  Continental  Ins.  Co.,  101 
Mo.  App.  344. 

Ohio.  —  Brown  v.  Hartford  F.  Ins.  Co.,  12 
Ohio  Dec.  358;  Walrath  v.  Royal  Ins.  Co.,  9 
Ohio  Cir.  Dec.  233,  16  Ohio  Cir.  Ct.  413. 

Pennsylvania.  —  Meigs  v.  Insurance  Co.  of 
North  America.  205  Pa.  St.  378. 

7.  A  Personal  Contract.  —  Shadgett  v.  Phil- 
lips, etc.,  Co..  131  Ala.  478,  90  Am.  St.  Rep. 
95  ;  Lindley  v.  Orr,  83  111.  App.  70  ;  Miles  Lamp 
Chimney  Co.  v.  Erie  F.  Ins.  Co.,  (Ind.  1905)  73 
N.  E.  Rep.  107:  Franklin  Ins.  Co.  v.  Wolff,  23 
Ind.  App.  549  ;  Saunders  v.  Armstrong,  61  S. 
W.  Rep.  700,  22  Ky.  L.  Rep.  1789;  Wm.  Skin- 
ner, etc.,  Shipbuilding,  etc.,  Co.  v.  Houghton. 
92  Md.  68,  84  Am.  St.  Rep.  485  ;  Hubbard  v. 
Austin,  8  Ohio  Dec.  1 1 1  ;  Bennett  v.  Fenther- 
stone.  1 10  Tenn.  27:  Hartford  F.  Ins.  Co.  v. 
Ransom.  (Tex.  Civ.  App.  1001)  61  S.  W.  Rep. 
144.    See  also  infra,  this  title.  239.  5. 

lOii.  1.  Definition  of  Open  Policy.  Riggs  v. 
Home  Mut.  F.  Protection  Assoc.,  61  S.  Car.  448. 

3  Supp.  E.  of  L. — 2  1 


quoting  13  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  102  et  seq. ;  Ulmer  v.  Phoenix  F.  Ins.  Co., 
61  S.  Car.  459,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  102.  See  also  London  Assur. 
Corp.  v.  Paterson,  106  Ga.  538. 

Overvaluation  in  Application  for  Open  Policy 
Immaterial.  —  Insurance  Co.  of  North  America 
v.  Osborn,  26  Ind.  App.  88. 

Provision  in  Open  Policy  Limiting  Insurance  to 
Certain  Proportion  of  Value  Not  Enforced.  — 
Ramsey  v.  Philadelphia  Underwriters  Assoc., 
71  Mo.  App.  380. 

4.  Valued  Policy  Defined.  —  Riggs  v.  Home 
Mut.  F.  Protection  Assoc.,  61  S.  Car.  448,  quot- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
102  et  seq.;  Ulmer  v.  Phoanix  F.  Ins.  Co.,  61  S. 
Car.  459,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  102.  See  also  Michael  v.  Prus- 
sian Nat.  Ins.  Co.,  171  N.  Y.  25. 

103.  1.  Language  of  Policy.  —  Riggs  v.  Home 
Mut.  F.  Protection  Assoc.,  61  S.  Car.  448,  quot- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
102  et  seq.  ;  Ulmer  v.  Phoenix  F.  Ins.  Co.,  61  S. 
Car.  459,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  103. 

5.  Amount  Conclusive.  —  Jones  v.  Philadelphia 
Underwriters.  78  Mo.  App.  296 ;  Michael  v. 
Prussian  Nat.  Ins.  Co.,  171  N.  Y.  25. 

Overvaluation  at  the  time  of  issuance  of  the 
policy  is  immaterial.  Ritchey  v.  Home  Ins. 
Co.,  104  Mo.  App.  146.  But  see,  as  to  the  de- 
fense of  fraud  in  the  statement  of  value  in  the 
application,  under  the  South  Carolina  statute, 
Home  Ins.  Co.  v.  Virginia-Carolina  Chemical 
Co.,  iog  Fed.  Rep.  681. 

104.  2.  Valued-policy  Statutes  —  Kentucky. 
—  Continental  Ins.  Co.  v.  Moore,  (Ky.  1901)  62 
S.  W.  Rep.  517;  Germania  Ins.  Co.  v.  Ashby, 
112  Ky.  303,  99  Am.  St.  Rep.  295. 

Nebraska.  —  Home  F.  Ins.  Co.  v.  Weed,  55 
Neb.  146;  Lancashire  Ins.  Co.  v.  Bush,  60  Neb. 
116. 

Ohio.  —  Pennsylvania  F.  Ins.  Co.  v.  Drack- 
ett.  63  Ohio  St.  41  ;  Schild  v.  Phoenix  Ins.  Co., 
8  Ohio  Dec.  45. 

Pennsylvania.  —  Moore  v.  Susquehanna  Mut. 
F.  Ins.  Co.,  196  Pa.  St.  30. 

Tennessee.  —  Burkett  v.  Georgia  Home  Ins. 
Co.,  105  Tenn.  548. 
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IO  I.     Apply  to  Realty  Alone.  —  See  notes  3,  4,  5,  6,  7. 

c  Blanket  Policies.  —  See  note  9. 
J.  Floating  Policies.  — See  note  11. 

3.  Scope  of  the  Contract  —  a.  THE  Subject-matter —  (1)  In  Gen- 
eral :  What  May  Be  Insured — (a)  Corporeal  Property — ■  [Use  and  Occupancy  of  Factory], 
—  See  note  \2a. 

105.     (c)  Profits  —  In  General.  —  See  note  2. 

Insured  Must  Have  Interest  in  Property  Itself.  —  See  note  'J. 
I4M>.     |(f)  Property  Destroyed  Before  Insurance.  —  See  note  5^.] 


West  Virginia.  —  Ritchie  County  Bank  v. 
Fireman's  Ins.  Co.,  55  W.  Va.  261. 

Wisconsin.  —  Temple  v.  Niagara  F.  Ins.  Co., 
ion  Wis.  372. 

Valued-policy  Statutes  Constitutional.  ■ —  Mtna 
Ins.  Co.  v.  Brigham,  120  Ga.  925;  Hartford  F. 
Ins.  Co.  v.  Redding,  (Fla.  1904)  37  So.  Rep.  62. 

Mississippi  Statute  Construed.  —  Hartford  F. 
Ins.  Co.  v.  Shlenker,  3o  Miss.  667. 

Missouri  Statute  Construed.  —  Gibson  v.  Mis- 
souri Town  Mut.  Ins.  Co.,  82  Mo.  App.  515; 
Siegle  V.  Phoenix  Ins.  Co.,  107  Mo.  App.  456; 
Marshal  v.  American  Guarantee  Mut.  F.  Ins. 
Co.,  80  Mo.  App.  18;  Hanna  v.  Orient  Ins.  Co., 
109  Mo.  App.  152. 

Wisconsin  Statute  Construed.  —  Newton  v. 
Theresa  Mut.  F.  Ins.  Co.,  (Wis.  1905)  104  N. 
W.  Rep.  107. 

Provision  Limiting  Recovery  to  Actual  Cash 
Value  Not  in  Conflict  with  Valued-policy  Statute. 

—  Burket  v.  Georgia  Home  Ins.  Co.,  105  Tenn. 
S48. 

Valued-policy  Statute  Applicable  to  Insurance 
on  Builder's  Risk.- — American  Cent.  Ins.  Co.  v. 

Anthram,  (Miss.  1905)  38  So.  Rep.  626. 

104.  3.  Minneapolis  F.  &  M.  Mut.  Ins.  Co. 
v.  Fultz,  72  Ark.  365  ;  Hudson  v.  Scottish  Union, 
etc.,  Ins.  Co.,  no  Ky.  722;  De  Soto  v.  Ameri- 
can Guaranty  Fund  Mut.  F.  Ins.  Co.,  102  Mo. 
App.  1.  And  see  Thurber  v.  Royal  Ins.  Co.,  I 
Marv.  (Del.)  251,  holding  that  the  Delatvare 
statute,  declaring  all  insurance  void  where  a 
policy  is  obtained  for  more  than  the  agreed 
value,  applies  to  realty  only. 

Statutes  Applicable  to  Personalty.  —  The  Mis- 
sissippi and  Missouri  statutes  are  applicable  to 
personalty  as  well  as  to  realty.  See  Hartford 
F.  Ins.  Co.  v.  Shlenker,  80  Miss.  667  ;  Hower- 
ton  v.  Iowa  State  Ins.  Co.,  105  Mo.  App.  575. 
And  see  Gibson  v.  Missouri  Town  Mut.  Ins. 
Co.,  82  Mo.  App.  515,  and  Hanna  v.  Orient  Ins. 
Co.,  109  Mo.  App.  152. 

Kentucky  Statute  Construed.  —  Burge  v.  Green- 
wich Ins.  Co.,  106  Mo.  App.  244. 

Statute  Applicable  to  Building  Erected  by  Holder 
of  Contract  for  Conveyance  of  Realty.  —  See  Bode 
v.  Firemen's  Ins.  Co.,  103  Mo.  App.  289. 

4.  Building  and  Machinery  on  Mining  Lease 
Not  Within  Missouri  Statute.  —  Millis  v.  Scot- 
tish Union,  etc.,  Ins.  Co.,  95  Mo.  App.  211. 

5.  Scottish  Union,  etc.,  Ins.  Co.  v.  Enslie,  78 
Miss.  157. 

6.  Eureka  F.  &  M.  Ins.  Co.  v.  Gray,  24  Ohio 
Cir.  Ct.  268. 

7.  Statute  Not  Avoided  by  Provisions  of  Policy. 

—  Phoenix  Ins.  Co.  v.  Peak,  (Ky.  1898)  47  S. 
W.  Rep.  1089;  Germania  Ins.  Co.  v.  Ashby,  112 
Ky.  303,  99  Am.  St.  Rep.  295  ;  Sachs  v.  London, 
etc.,  F.  Ins.  Co.,  113  Ky.  88;  Hartford  F.  Ins. 


Co.  v.  Bourbon  County  Ct.,  115  Ky.  109;  West- 
ern Assur.  Co.  v.  Phelps,  77  Miss.  625  ;  Hartford 
F.  Ins.  Co.  v.  Shlenker,  80  Miss.  667  ;  Marshal 
v.  American  Guarantee  Mut.  F.  Ins.  Co.,  80  Mo. 
App.  18;  Home  F.  Ins.  Co.  v.  Weed,  55  Neb. 
146;  Pennsylvania  F.  Ins.  Co.  v.  Drackett,  63 
Ohio  St.  41  ;  Schild  v.  Phoenix  Ins.  Co.,  8  Ohio 
Dec.  45  ;  Russell  v.  Milwaukee  Mechanics'  Ins. 
Co.,  8  Ohio  Dec.  613;  Brown  v.  Hartford  F. 
Ins.  Co.,  12  Ohio  Dec.  358;  Phoenix  Ins.  Co.  v. 
Port  Clinton  Fish  Co.,  7  Ohio  Cir.  Dec.  468,  14 
Ohio  Cir.  Ct.  160 ;  Ritchie  County  Bank  v. 
Fireman's  Ins.  Co.,  55  W.  Va.  261  ;  Temple  v. 
Niagara  F.  Ins.  Co.,  109  Wis.  372. 

The  acceptance  of  a  policy  with  a  different 
provision  as  to  the  amount  of  recovery  is  not  a 
waiver.  Western  Assur.  Co.  v.  Phelps,  77  Miss. 
623. 

9.  Chandler  v.  Insurance  Co.  of  North  Amer- 
ica, 70  Vt.  562.  See  also  Phoenix  Ins.  Co.  v. 
Port  Clinton  Fish  Co.,  7  Ohio  Cir.  Dec.  468, 
14  Ohio  Cir.  Ct.  160. 

"  Blanket "  or  "  Compound  "  Policy  Denned.  — 
Schmaelzle  v.  London,  etc.,  F.  Ins.  Co.,  75 
Conn.  397,  96  Am.  St.  Rep.  233.  See  also 
American  Cent.  Ins.  Co.  v.  Landau,  62  N.  J. 
Eq.  73- 

11.  Smith  v.  Carmack,  (Tenn.  Ch.  1901)  64  S. 
W.  Rep.  372. 

Floating  Policies  Defined.  —  Peabody  v.  Liver- 
pool, etc.,  Ins.  Co.,  171  Mass.  114. 

Property  Covered.  —  Cotton  which,  while 
stored  in  a  particular  warehouse,  is  specifically 
covered  by  a  policy  of  fire  insurance,  does  not, 
until  by  removal  from  the  warehouse  or  other- 
wise it  loses  the  protection  thus  afforded,  come 
within  the  operation  of  a  "  floating "  policy 
which  in  express  terms  stipulates  that  it  shall 
not  be  held  to  "  apply  to  or  cover  any  cotton 
which,  at  the  time  of  the  loss,  may  be  covered 
by  any  more  specific  insurance."  Macon  F.  Ins. 
Co.  v.  Powell,  116  Ga.  703. 

12a.  That  the  Use  and  Occupancy  of  a  Factory 
Is  Insurable  see  Michael  v.  Prussian  Nat.  Ins. 
Co.,  171  N.  Y.  25. 

105.  2.  Profits  Are  Insurable.  —  Hayes  v. 
Milford  Mut.  F.  Ins.  Co.,  170  Mass.  492,  dis- 
cussing the  sufficiency  of  description. 

7.  Insured  Must  Have  Interest  in  the  Property. 
—  Compare  Hayes  v.  Milford  Mut.  F.  Ins.  Co., 
170  Mass.  492. 

106.  ba.  Property  Not  Insurable  After  De- 
struction, —  "A  contract  of  insurance  may  be 
retrospective  where  by  reason  of  the  remoteness 
of  the  property  it  is  not  known  to  the  insured 
whether  it  is  not  already  destroyed,  a  familiar 
case  being  the  insurance  of  ships  and  cargoes  at 
sea,  '  lost  or  not  lost,'  but  if  the  insured  knows 
of  its  loss,  and  does  not  reveal  it,  the  contract 
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107. 

note  i. 

108. 
note  6. 

109. 


(2)  Description 

(b)    Inolusiveness  —  aa.   Realty  —  (bb)  Buildings 


(a)    In    General  —  Comprehensive    Descriptions.  —  See 

aaa.  In  General.  —  See 


See  note  I. 

Materials  of  Buildings  Partly  Constructed  or  in  Ruins.  —  See  note  1 1, 
tbb.  House.  —  See  note  4. 

ddd.  Additions  —  Must  Be  Expressly  Mentioned.  —  See  note  2. 
The  Phrase  "  Additions."  —  See  notes  3,  5. 

bb.  Personalty  —  (aa)  Merchandise  —  aaa.  General  Scope.  —  See  note  J. 
(bb)  Furniture  and  Fixtures  —  A  Policy  upon  Household  Furniture.  —  See  note  9. 

Fixtures.  —  See  note  3. 

(cc)  Machinery  and  Tools.  —  See  note  1 3. 
(dd)  Agricultural  Products  —  Grain.  —  See  note  14. 

iff)  Goods  Held  in  Trust  —  A  Policy  for  the  Benefit  of  the  Insured  and  Others  upon 
Tobacco  stored.  —  See  note  13. 

117.  (gg)  Railway  Insurance. —  See  note  6. 
(hh)  Shifting  Risks.  —  See  note  9. 

118.  (c)  Correctness  of  Description  — aa.  In  General. —  See  note  4. 


HO. 
111. 
112. 

114. 
115. 


116. 


is  fraudulent  and  not  binding."  Henshaw  v. 
Insurance  Co.,  (Supm.  Ct.  Tr.  T.)  36  Misc.  (N. 
Y.)  405. 

107.  1.  Construction  of  General  Description. 

—  Niagara  F.  Ins.  Co.  v.  Heenan,  181  111.  575; 
Robinson  v.  Pennsylvania  F.  Ins.  Co.,  90  Me. 
385.  See  also  Mallery  v.  Frye,  21  App.  Cas. 
(D.  C.)  ioS. 

108.  6.  Buildings  Divided  into  Compart- 
ments. —  See  Robinson  v.  Pennsylvania  F.  Ins. 
Co.,  90  Me.  385. 

109.  1.  Fixtures  Built  into  Building  Covered. 

—  Niagara  F.  Ins.  Co.  v.  Heenan,  181  111.  575. 

II.  Policy  on  Unfinished  Building  Covers 
Completed  One.  —  See  Bode  v.  Firemen's  Ins. 
Co.,  103  Mo.  App.  289. 

110.  4.  Furnace  and  Boiler  Included  in 
House.  —  West  v.  Farmers'  Mut.  Ins.  Co.,  117 
Iowa  147. 

Outside  Painting  Not  Included  in  "  Decorations 
to  Walls  and  Ceilings."  —  Sherlock  v.  German- 
American  Ins.  Co.,  21  N.  Y.  App.  Div.  18, 
affirmed  162  N.  Y.  656. 

111.  2.  Buildings  Which  Are  Included  in 
Term  "Additions."  —  See  Marsh  v.  New  Hamp- 
shire F.  Ins.  Co.,  70  N.  H.  590 ;  Marsh  v. 
Concord  Mut.  F.  Ins.  Co.,  71  N.  H.  253. 

"  Additions "  Include  New  Buildings.  —  See 
Arlington  v.  Colonial  Assur.  Co.,  180  N.  Y.  337. 

Parol  Evidence  to  Show  What  Included  in 
"Sheds  and  Additions"  Admissible.  —  Cummins 
v.  German-American  Ins.  Co.,  197  Pa.  St.  61. 

112.  3.  Separate  Structure.  —  Maisel  v.  Fire 
Assoc.,  59  N.  Y.  App.  Div.  461.  See  also  Wol- 
verine Lumber  Co.  v.  Palatine  Ins.  Co.,  (Mich. 
1905)  102  N.  W.  Rep.  991. 

5.  Additions  to  Other  Property  Not  Included.  — 
Arlington  Mfg.  Co.  v.  Norwich  Union  F.  Ins. 
Co.,  (C.  C.  A.)  107  Fed.  Rep.  662. 

7.  "Appliances"  of  Dental  Office  Do  Not  In- 
clude Dental  Books.  —  American  F.  Ins.  Co.  v. 
Bell,  33  Tex.  Civ.  App.  11. 

III.  9.  When  Wearing  Apparel  Included  in 
Policy  on  Ho'isphold  Furniture.  —  See  German  F. 
Ins.  Co.  v.  Seibert,  24  Ind.  App.  279. 

115.  3.  Exception  of  "Store  Furniture  and 
Fixtures.''  —  See  Dougherty  v.  Lion  F.  Ins.  Co., 


(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  285, 
affirmed  95  N.  Y.  App.  Div.  618. 

Policy  on  Saloon  "  Furniture  and  Fixtures  "  Does 
Not  Include  Safe.  —  Moriarty  v.  U.  S.  Fire  Ins. 
Co.,  19  Tex.  Civ.  App.  669. 

13.  Self-feeder  Included  in  Policy  on  Threshing 
Outfit.  — -  Minneapolis  Threshing  Mach.  Co.  v. 
Darnall,  13  S.  Dak.  279. 

14.  "  Grain  "  Includes  Broom  Corn  in  Bale  but 
Not  in  Panicles.  —  Reavis  v.  Farmers'  Mut.  F. 
Ins.  Co.,  78  Mo.  App.  14. 

"  Grain  and  Seed  "  Includes  Oilcake  Made  There- 
from. — ■  Marsh  Oil  Co.  v.  ^Etna  Ins.  Co.,  79 
Mo.  App.  21. 

116.  13.  Parol  Evidence  Admissible  to  Show 
that  Certain  Goods  Were  Excepted.  —  Leftwich 
V.  Royal  Ins.  Co.,  91  Md.  596. 

llT.  6.  Cars  of  Other  Lines  in  Possession  of 
Insured  Included.  — ■  Phenix  Ins.  Co.  v.  Belt  R. 
Co..  182  111.  33. 

9.  Policy  on  Goods  Constantly  Sold  and  Renewed. 
—  Manchester  F.  Assur.  Co.  v.  Feibelman,  118 
Ala.  308. 

118.  4.  See  Underwriters  F.  Assoc.  v. 
Henry,  (Tex.  Civ.  App.  1904)  79  S.  W.  Rep. 
1072. 

Sufficiency  of  Description.  —  See  Edwards  v. 
Fireman's  Ins.  Co.,  (Supm.  Ct.  App.  T.)  43 
Misc.  (N.  Y.)  354. 

Inadvertent  Misdescription  —  Reformation  of 
Policy.  —  Le  Gendre  v.  Scottish  Union,  etc., 
Ins.  Co.,  95  N.  Y.  App.  Div.  562. 

A  Misdescription  by  the  Insurer's  Agent  Having 
Notice  of  the  Facts  is  no  defense  to  an  action  on 
the  policy.  Glover  v.  National  F.  Ins.  Co.,  (C. 
C.  A.)  85  Fed.  Rep.  125. 

Clerical  Error  of  Insurer's  Agent  Does  Not 
Avoid  Policy.  — ■  Shannhan  v.  Agricultural  Ins. 
Co.,  6  Pa.  Super.  Ct.  6$. 

Description  of  House  Story  and  a  Half  High 
as  "Two-story  House"  Sufficient.-  -  Mallery  v. 
Frye.  21  App.  Cas.  (D.  C.)  105. 

Evidence  of  Extraneous  Facts  Admissible  to 
Show  Property  Intended  to  Be  Covered.  -  -  Arling- 
ton Mfg.  Co.  v.  Norwich  Union  F.  Ins.  Co.,  (C. 
C.  A.I  107  Fed.  Rep.  662. 

Extrinsic  Evidence  Not  Admissible  to  Show  that 
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IIS.     Description  Applicable  to  Two  Buildings.  - —  See  note  8. 

I  I  it.    ...  Character  of  Building  —  The  Term  "  Dwelling."  — ■  See  notes  5,  6. 

140.    dd.  Condition,  Etc.  —  See  note  7. 

(3)  Location  — (a)  General  Rule.  —  See  note  12. 
Effect  of  Erroneous  Location.  —  See  note  I. 

(b)  Particular  Designation  —  In  a  Certain  Building.  — See  note  I. 
133.    See  note  I. 

Live  Stock  and  Farm  Produce.  —  See  note  9. 
124.     Threshing  Machine.  —  See  note  2. 

!—•».     (0)  Qualifications  of  Rule  —  Comprehensive  Designation  of  Place. —  See  note  3. 

Goods  in  Building  Described  by  Particular  Name,  Description,  or  Street  Number.  — 


See  note  6. 


Consent  and  Waiver.  —  See  note  8. 


Building  Other  than  That  Described  Was  Intended. 

—  iioak  Fish  Co.  v.  Manchester  F.  Assur.  Co., 
84  Minn.  419. 

8.  Parol  Evidence  Admissible. —  Zeigler 
v.  Clinton  Mut.  County  F.  Ins.  Co.,  84  111.  App. 
442  ;  Saunders  v.  Agricultural  Ins.  Co.,  39  N. 
Y.  App.  Div.  631  ;  Connecticut  F.  Ins.  Co.  v. 
Hilbrant,  (Tex.  Civ.  App.  1903)  73  S.  W.  Rep. 
558. 

Former  Policy  Admissible  to  Show  Building  In- 
tended. —  Saunders  v.  Agricultural  Ins.  Co.,  167 
N.  Y.  261. 

119.  6.  Boarding  House  a  Dwelling.  —  Burner 

v.  German- American  Ins.  Co.,  103  Ky.  370. 
Bawdy  House  and  Saloon  Not  Dwelling  House. 

—  Allen  v.  Home  Ins.  Co.,  133  Cal.  29. 
Misdescription  by  Agent  Does  Not  Avoid  Policy. 

—  Mead  v.  Saratoga,  etc.,  F.  Ins.  Co.,  81  N.  Y. 
App.  Div.  282,  affirmed  179  N.  Y.  537. 

6.  Store  Not  Dwelling.  — ■  Lennox  v.  Greenwich 
Ins.  Co.,  g  Pa.  Super.  Ct.  171. 

Building  Partly  Used  as  Store  Not  Properly 
Described  as  Dwelling.  — ■  Dougherty  v.  Green- 
wich Ins.  Co.,  64  N.  J.  L.  716;  Ross-Langford 
v.  Mercantile  Town  Mut.  Ins.  Co.,  97  Mo. 
App.  79. 

120.  7.  Manner  of  Construction — Division 
Walls   Must   Be    as   Warranted    in   Policy.  — 

Northrup  v.  Piza,  43  N.  Y.  App.  Div.  284, 
affirmed  167  N.  Y.  578. 

12.  Location  Essential.  — ■  Thuringia  Ins.  Co. 
v.  Goldsmith,  (C.  C.  A.)  132  Fed.  Rep.  456; 
L'Anse  v.  Philadelphia  F.  Assoc.,  119  Mich. 
427,  75  Am.  St.  Rep.  410;  Miller  v.  Insurance 
Co.  of  North  America,  106  Mo.  App.  205; 
Levcnthal  v.  Home  Ins.  Co.,  (Supm.  Ct.  App. 
T.)  32  Misc.  (N.  Y.)  685  ;  Montgomery  v.  Dela- 
ware Ins.  Co.,  67  S.  Car.  399. 

The  Insurer  Is  Not  Exempted  from  Liability 
because  of  a  change  in  the  location  without  its 
consent,  if  the  risk  of  such  new  location  is  not 
operative  at  the  time  of  the  loss.  Ohio  Farmers' 
Ins.  Co.  v.  Burget,  65  Ohio  St.  119,  87  Am.  St. 
Rep.  596. 

Policy  Covering  Express  Matter  on  Specified 
Line.  —  Under  a  policy  insuring  an  express 
company  against  loss  on  express  matter  "  while 
contained  in  cars  while  in  transit  upon  lines 
owned,  leased,  or  operated  "  by  a  certain  rail- 
road company,  the  insurer  is  liable  for  losses 
occurring  on  all  lines  coming  within  that  de. 
scription  at  the  date  of  the  policy,  irrespective 
of  whether  they  are  so  owned,  leased,  or  oper- 
ated at  the  time  of  the  loss.  Northern  Pac. 
Express  Co.  v.  Traders'  Ins.  Co.,  183  111.  356. 


Failure  of  Insurer  to  Declare  Forfeiture  Waives 

Breach.  — ■  Fidelity  Mut.  F.  Ins.  Co.  v.  Murphy, 
(Neb.  1903)  95  N.  W.  Rep.  702. 

121.  1.  Location  Erroneously  Described. — 

Cook  v.  Loew,  (Supm.  Ct.  Tr.  T.)  34  Misc.  (N. 
Y.)  276. 

122.  1.  Property  Described  as  in  Certain 

Building.  —  Thuringia  Ins.  Co.  v.  Goldsmith, 
(C.  C.  A.)  132  Fed.  Rep.  456. 

Clothes  on  Line  Outside  Building  Not  Covered. — 
Leventhal  v.  Home  Ins.  Co.,  (Supm.  Ct.  App. 
T.)  32  Misc.  (N.  Y.)  685. 

123.  1.  Rule  Holds  Though  Goods  Removed 
but  Temporarily.  —  See  Leventhal  v.  Home  Ins. 
Co.,  (Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.) 
685. 

9.  A   Policy  on   Hay  and   Grain   on  Certain 

Premises  does  not  cover  hay  and  grain  on 
premises  leased  by  the  insured  after  the  policy 
has  gone  into  effect.  Brandt  v.  Berlin  Farmers' 
Mut.  Feuer,  etc.,  Co.,  108  Wis.  231. 

124.  2.  Threshing  Machine  "in  Use."  — 
Compare  Slinkard  v.  Manchester  F.  Assur.  Co., 
122  Cal.  595,  in  which  case  the  court  held  that 
a  policy  upon  the  machine  "  while  in  use  "  did 
not  cover  it  while  it  was  standing  idle,  and  that 
Civ.  Code  Cal.,  sec.  2754,  providing  that  "  an 
alteration  in  the  use  or  condition  of  a  thing 
insured  from  that  to  which  it  is  limited  by 
the  policy,  which  does  not  increase  the  risk, 
does  not  affect  a  contract  of  insurance,"  was 
not  applicable  to  such  a  case. 

125.  3.  Place  Comprehensively  Designated. — 
See  Boak  Fish  Co.  v.  Manchester  F.  Assur.  Co., 
84  Minn.  419. 

6.  Description  by  Street  Number.  —  Boyer 
v.  Grand  Rapids  F.  Ins.  Co.,  124  Mich.  45s,  83 
Am.  St.  Rep.  338. 

Erroneous  Designation  of  Street  Number.  — 
Where  a  policy  is  issued  upon  goods  contained 
in  "  brick  block,  situate  Nos.  82  to  92  Worthing- 
ton  street,"  and  there  is  evidence  that  the 
official  city  number  of  that  part  of  the  building 
under  the  warehouse  was  number  82,  and  that 
the  number  80,  which  it  in  fact  bore,  had  been 
substituted  for  its  official  number  without  author- 
ity, it  is  a  question  for  the  jury  whether  the 
goods  in  number  80  were  covered  by  the  policy. 
Westfield  Cigar  Co.  v.  Insurance  Co.  of  North 
America,  169  Mass.  382. 

8.  Goods  Removed  with  Consent  Covered.  — 
See  Thuringia  Ins.  Co.  v.  Goldsmith,  (C.  C.  A.) 
T32  Fed.  Rep.  456;  Ohio  Farmers'  Ins.  Co.  v. 
Burrrct,  q  Ohio  Cir.  Dec.  369. 

Indorsement  of  Consent  on  Policy  Essential.  — 
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136. 

Necessary.  - 

137. 

10,  II. 
138. 
139. 

130. 


Estoppel.  —  See  note  2. 
b,  THE  Risk- — (i)  What  Is  Included 
-  See  notes  3,  4,  6. 

(2)  Meaning  of  Direct  Loss  or  Damage  —  (a)  In  General. 

(b)  Injury  by  Water.  —  See  note  I. 

(d)  Theft  at  Fire.  —  See  note  3. 

(f)  Fall  of  Building.  —  See  notes  6,  9,  10. 

See  notes  1,  2. 


(a)  Whether  Actual  Ignition 
See  notes 


Connecticut  F.  Ins.  Co.  v.  Smith,  10  Colo.  App. 
121. 

Goods  in  Transit.  —  Goods  removed  under  a 
permit  which  stipulates  that  during  removal  the 
policy  is  to  "  attach  in  each  location  in  propor- 
tion as  the  value  in  each  bears  to  the  value 
in  all,  rind  after  removal  in  new  location  only," 
are  not  covered  while  in  transit  between  the 
two  locations.  Goodhue  v.  Hartford  F.  Ins. 
Co.,  (Mass.  1903)  67  N.  E.  Rep.  645. 

Waiver  of  Written  Permit  by  Agent.  —  Pollock 
v.  German  F.  Ins.  Co.,  127  Mich.  460;  Bennett 
v.  Western  Underwriters'  Assoc.,  130  Mich.  216. 

Previous  Removal  Without  Consent  Cured  by 
Subsequent  Removal  With  Consent.  —  Ohio  Farm- 
ers' Ins.  Co.  v.  Burget,  65  Ohio  St.  119,  87  Am. 
St.  Rep.  596 

Consent  May  Be  Given  After  Loss.  —  Mont- 
gomery v.  Delaware  Ins.  Co.,  67  S.  Car.  399. 

Sufficiency  of  Evidence  to  Show  Consent.  — •  See 
Thuringia  Ins.  Co.  v.  Goldsmith,  (C.  C.  A.)  132 
Fed.  Rep.  456. 

When  Failure  to  Return  Unearned  Premium 
Does  Not  Constitute  Waiver.  —  See  Miller  v.  In- 
surance Co.  of  North  America,  106  Mo.  App. 
205. 

136.  2.  Misdescription  Due  to  Agent — Com- 
pany Liable.  —  Dryer  v.  Security  F.  Ins.  Co., 
(Iowa  1900)  82  N.  W.  Rep.  494. 

3.  Injury  by  Smoke  from  a  Burning  Lamp  has 

been  held  not  to  be  covered.  Fitzgerald  v.  Ger- 
man-American Ins.  Co.,  (County  Ct.)  30  Misc. 
(N.  Y.)  72. 

And  an  insurance  company  which  by  its  policy 
contracts  to  insure  "  against  all  direct  loss  or 
damage  by  fire,"  etc.,  is  not  liable  for  damages 
arising  from  smoke  and  soot  escaping  from  a 
defective  stovepipe,  and  emanating  from  a  fire 
intentionally  built  in  a  stove,  and  kept  confined 
therein.  Cannon  v.  Fhnenix  Ins.  Co.,  110  Ga. 
563,  78  Am.  St.  Rep.  124. 

4  Modern  Doctrine  —  Ignition  Not  Necessary. 
—  Davis  v.  Insurance  Co.  of  North  America, 
1 1 5  Mich.  382. 

6.  Heat  Must  Be  Sufficient  to  Cause  Ignition.  — 
See  Cannon  v.  Phoenix  Ins.  Co.,  no  Ga.  563,  78 
Am.  St.  Rep.  124. 

127.  10.  Fire  Must  Be  Proximate  Cause. — 
Hawaii  Land  Co.  v.  Lion  F.  Ins.  Co.,  13  Hawaii 
164;  Hartford  Steam  Boiler  Inspection,  etc.,  Co. 
-'.  Sonneborn,  96  Md.  616;  Cohn  v.  National 
Ins.  Co.,  96  Mo.  App.  315;  Nelson  v.  Traders' 
Ins.  Co.,  181  N.  Y.  472;  Foster  v.  Fidelity  F. 
Ins.  Co.,  24  Pa.  Super.  Ct.  585  ;  Clinc  v.  West- 
ern Assur.  Co.,  101  Va.  496.  See  also  Warm- 
castle  v.  Scottish  Union,  etc.,  Ins.  Co.,  201  Pa. 
St.  302. 

No  Recovery  for  Injury  by  Fire  Engine  on  Way 
to  Fire  Elsewhere.  —  Foster  v.  Fidelity  F.  Ins. 
Co.,  24  Pa.  Super.  Ct.  585. 


11.  Meaning  of  "Proximate  Cause."  —  Where 
buildings  are  set  on  fire  by  order  of  a  civil 
authority  on  account  of  infection  by  plague,  any 
loss  caused  by  order  of  the  civil  authority  is 
excepted,  but  loss  caused  by  plague  is  neither 
insured  against  nor  excepted.  The  order,  and 
not  the  plague,  should  be  regarded  as  the  cause 
of  the  loss  within  the  meaning  of  the  policy. 
Hawaii  Land  Co.  v.  Lion  F.  Ins.  Co.,  13  Hawaii 
164. 

Injuries  to  Goods  in  Attempt  to  Extinguish  Fire 
Included.  —  Cohn  v.  National  Ins.  Co.,  96  Mo. 
APP-  315- 

1.  Injury  by  Water  in  Attempt  to  Ex- 
tinguish Fire.  — ■  Davis  v.  Insurance  Co.  of  North 
America,  115  Mich.  382;  Cohn  v.  National  Ins. 
Co.,  96  Mo.  App.  315.  See  also  Boak  Fish  Co. 
v.  Manchester  F.  Assur.  Co.,  84  Minn.  419. 

Injury  by  Water  and  Smoke  Included.  —  Col- 
lins v.  Delaware  Ins.  Co.,  9  Pa.  Super.  Ct.  576, 
7  Del.  Co.  Rep.  (Pa.)  365. 

No  Recovery  When  Use  of  Water  Not  Essential 
to  Prevent  Ignition. —  Cannon  v.  Phoenix  Ins. 
Co.,  no  Ga.  563,  78  Am.  St.  Rep.  124. 

Injury  Caused  by  Use  of  Chemical  Extinguisher 
Included.  —  Cohn  v.  National  Ins.  Co.,  96  Mo. 
App.  315- 

129.  3.  Sklencher  v.  Fire  Assoc.,  (N.  J. 
1905)  60  Atl.  Rep.  232,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  129. 

6.  Fall  of  Building  Not  Induced  by  Fire. — 
Western  Assur.  Co.  v.  J.  H.  Mohlman  Co.,  (C. 
C.  A.)  83  Fed.  Rep.  811  ;  Nelson  v.  Traders'  Ins. 
Co.,  181  N.  Y.  472.  See  also  Orient  Ins.  Co.  v. 
Leonard,  (C.  C.  A.)  120  Fed.  Rep.  808;  Sechrist 
v.  Codorus,  etc.,  Mut.  Protection  Ins.  Co.,  7  Pa. 
Super.  Ct.  246. 

External  Explosion  Injuring  Building  —  In- 
surer Liable  for  Loss  by  Succeeding  Fire.  — 
Leonard  v.  Orient  Ins.  Co.,  (C.  C.  A.)  109  Fed. 
Rep.  286  ;  Davis  v.  Insurance  Co.  of  North 
America,  115  Mich.  382. 

Burden  on  Insurer  to  Prove  Fall  Not  Caused  by 
Fire.  -  -  N.  &  M.  Friedman  Co.  v.  Atlas  Assur. 
Co.,  133  Mich.  212;  Western  Assur.  Co.  v.  J. 
H.  Mohlman  Co.,  (C.  C.  A.)  83  Fed.  Rep.  811  ; 
Phenix  Ins.  Co.  v.  Luce,  (C.  C.  A.)  123  Fed. 
Rep.  257. 

9.  Building  Blown  Over  but  Remaining  Intact 
Not  a  Fallen  Building.  —  Teutonia  Ins.  Co.  v. 
Bonner,  81  111.  App.  231. 

The  Weakening  of  the  Walls  by  an  Explosion, 

causing  them  to  fall  the  more  readily  from  a 
fire  which  followed,  does  not  relieve  the  insurer 
from  liability.  Eppens,  etc.,  Co.  v.  Hartford  F. 
Ins.  Co.,  99  N.  Y.  App.  Div.  221. 

10.  Sufficiency  of  Evidence. —  See  N.  &  M. 
Friedman  Co.  v.  Atlas  Assur.  Co..   133  Mich. 


130.    1.   Home  Mut.  Ins.  Co. 


Tompkies, 
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130. 
131. 

note  6a. 

139. 
133. 
134. 

Be  Insu 


(gl  Negligence  of  Insured.  —  See  note  3. 

Qualification.  —  See  notes  7,  8. 
See  note  1. 

(h)  Incendiarism.  —  See  notes  4,  6. 

(i)  Invasion  —  Insurrection  -  -  Riot  —  Civil  Commotion  ■ 


Usurped  Power.  —  See 


Destruction  at  Instance  of  Public  Authorities.  —  See  notes  J,  8. 
Riots.  —  See  note  3. 

(j)  Explosions  —  Loss  by  Explosions  Explicitly  Excepted.  —  See  notes  5,  6. 

II.  Parties  to  the  Contract  —  2.  The  Insured  —  a.  Who  May 

RED  —  (i)  Any  One  Sui  Juris.  —  See  note  5 
(2)  Joint  Owners.  —  See  note  8. 


30  Tex.  Civ.  App.  404,  affirmed  96  Tex.  187, 
holding  that  what  constitutes  a  material  part  is 
a  question  of  fact.  See  also  Nelson  v.  Traders' 
Ins.  Co.,  181  N.  Y.  472. 

130.  2.  Fall  a  Direct  Result  of  Fire  —  In- 
surer Liable.  —  Nelson  v.  Traders  Ins.  Co.,  86 
N.  Y.  App.  Div.  66,  affirmed  181  N.  Y.  472. 

3.  Ordinary  Negligence  of  Insured  Does  Not 
Relieve  Insurer. —  Rogers  v.  yEtna  Ins.  Co.,  (C. 
C.  A.)  95  Fed.  Rep.  103;  St.  Paul  F.  &  M.  Ins. 
Co.  v .  Owens,  69  Kan.  602 ;  Scottish  Union, 
etc.,  Ins.  Co.  v.  Strain,  70  S.  W.  Rep.  274,  24 
Ky.  L.  Rep.  958 ;  McGannon  v.  Millers'  Nat. 
Ins.  Co.,  171  Mo.  143,  94  Am.  St.  Rep.  778. 

Negligence  a  Question  for  Jury.  —  Raymond  v. 
Farmers'  Mut.  F.  Ins.  Co.,  114  Mich.  386. 

Burning  of  Brush  by  Tenant  Not  Negligence 
per  Se.  —  Bushnell  v.  Farmers  Mut.  Ins.  Co., 
no  Mo.  App.  223. 

Negligence  as  Affecting  Measure  of  Recovery. 

—  See  German-American  Ins.  Co.  v.  Brown, 
(Ark.  1905;  87  S.  W.  Rep.  135,  holding  that 
the  provision  in  a  policy  that  the  insurer  "  shall 
not  be  liable  for  loss  caused  *  *  *  by  neg- 
lect of  the  insured  to  use  all  reasonable  means 
to  save  and  preserve  the  property  at  and  after 
the  fire  "  cannot  be  interpreted  to  mean  that  a 
negligent  failure  to  use  such  means  to  save  the 
property  works  a  forfeiture  of  the  entire  policy, 
but  only  prevents  a  recovery  for  so  much  of 
the  property  as  could  have  been  saved  by  the 
use  of  reasonable  means  at  (he  command  of  the 
insured.  See  also  Home  Ins.  Co.  v.  Overturf, 
(Ind.  App.  1905)  74  N.  E.  Rep.  47. 

Degree  of  Care  Required  under  Provision  Re- 
quiring "All  Proper  Precaution  to  Prevent  Acci- 
dent by  Fire."  —  See  Price  v.  Patrons',  etc.,  Home 
Protection  Co.,  77  Mo.  App.  236. 

Burden  of  Proving  Negligence  on  Insurer.  — 
German-American  Ins.  Co.  v.  Brown,  (Ark. 
1905)  87  S.  W.  Rep.  135;  Fletcher  v.  German- 
American  Ins.  Co.,  79  Minn.  339. 

7.  Failure  to  Extinguish  Fire  in  Its  Incipiency 
Culpable  Negligence. —  Phoenix  Ins.  Co.  v.  Mills, 
77  111.  App.  546. 

8.  Fraudulent  Negligence.  —  St.  Paul  F.  &  M. 
Ins.  Co.  v.  Owens,  69  Kan.  602,  holding  that 
the  negligence  of  the  assured,  to  defeat  his  re- 
covery, must  have  been  wilful  and  of  such  a 
degree  as  to  amount  to  fraud. 

131.  1.  Insured  Preventing  Efforts  Which 
Would  Have  Saved  Property.  —  Phoenix  Ins.  Co. 
v.  Mills,  77  HI.  App.  546. 

4.  Loss  by  Act  of  Husband  of  Insured  Covered. 

—  Union  Ins.  Co.  v.  McCullough,  (Neb.  1901) 
96  N.  W.  Rep.  79- 


6.  Fraudulent  Burning  by  Insured.  —  Ger- 
man-American Ins.  Co.  v.  Yeagley,  163  Ind. 
65 1  »  J°y  v.  Liverpool,  etc.,  Ins.  Co.,  32  Tex.  Civ. 
App.  433  ;  Hamburg-Bremen  F.  Ins.  Co.  v.  Rud- 
dell,  (Tex.  Civ.  App.  1904)  82  S.  W.  Rep.  826. 

Burden  of  Proof  on  Insurer.  — •  Spencer  v. 
Farmer's  Mut.  Ins.  Co.,  79  Mo.  App.  213. 

6a.  To  What  Losses  Applicable.  —  Where  a 
policy  provides  lhat  the  insurer  shall  "  not  be 
liable  for  loss  caused  directly  or  indirectly  by 
invasion,  insurrection,  riot,  civil  war  or  commo- 
tion, or  military  or  usurped  power,  or  by  order 
of  any  civil  authority,  or  by  theft,'1  the  words 

directly  "  and  "  indirectly  "  apply  in  cases  of 
loss  caused  by  order  of  any  civil  authority  as 
well  as  in  the  case  of  loss  caused  by  invasion, 
etc.  And  the  order  of  the  civil  authority  need 
not  be  lawful  and  justifiable.  Hawaii  Land  Co. 
v.  Lion  F.  Ins.  Co.,  13  Hawaii  164. 

7.  Fire  under  Military  Authority  —  "  Military 
or  Usurped  Authority."  —  See  Hawaii  Land  Co. 
v.  Lion  F.  Ins.  Co.,  13  Hawaii  164. 

Stipulation  Not  a  Warranty.  —  Conner  v.  Man- 
chester Assur.  Co.,  (C.  C.  A.)  130  Fed.  Rep.  743. 

Destruction  by  De  Facto  Civil  Authority  Releases 
Insurer  from  Liability.  —  Conner  v.  Manchester 
Assur.  Co.,  (C.  C.  A.)  130  Fed.  Rep.  743. 

8.  See  Hawaii  Land  Co.  v.  Lion  F.  Ins.  Co., 
13  Hawaii  164,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  131. 

1 32.  3.  Loss  Caused  by  Fire  Set  by  Rioters 
is  within  the  exception  of  loss  by  riots.  Michi- 
gan F.  &  M.  Ins.  Co.  v.  Whitelaw,  25  Ohio  Cir. 
Ct.  107- 

133.  5.  Clause  Exempting  Insurer  from  Lia- 
bility for  Explosion.  —  Cohn  v.  National  Ins. 
Co.,  96  Mo.  App.  315. 

Where  Fire  Proximate  Cause  of  Explosion  In- 
surer Liable. —  Hustace  v.  Phenix  Ins.  Co.,  71 
N.  Y.  App.  Div.  309,  reversed  175  N.  Y.  292. 

Lighted  Match  Causing  Explosion  Not  a  "  Fire  " 
Within  Meaning  of  Policy.  —  Mitchell  v.  Potomac 
Ins.  Co.,  183  U.  S.  42. 

6.  Liability  for  Losses  by  Fire  Caused  by  Ex- 
plosion Not  Affected.  —  Cohn  v.  National  Ins. 
Co.,  96  Mo.  App.  315. 

Insurer  Liable  for  Fire  Caused  by  Explosion  in 
Another  Building.  —  Leonard  v.  Orient  Ins.  Co., 
(C.  C.  A.)  109  Fed.  Rep.  286. 

134.  5.  Agent  Acting  in  Good  Faith  May 
Insure  His  Property.  —  Fireman's  Fund  Ins.  Co. 
v.  McGreevy,  (C.  C.  A.)  118  Fed.  Rep.  415. 

Policy  Insuring  Estate  of  Deceased  Person  Valid. 
—  Magoun  v.  Fireman's  Fund  Ins.  Co..  86  Minn. 
486,  91  Am.  St.  Rep.  370. 

8.  Separate  Insurance  by  Joint  Owners.  —  CI  pp 
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(4)  Corporations.  —  See  note  6. 

b.  Insurable  Interest  —  (1)  Necessity  —  (a)  in  General. —  See 

(b)  Origin  of  the  Dootrine  —  Fire  Insurance.  —  See  note  I. 

(c)  Time  When  Interest  Must  Exist  —  an.  General  Rule.  —  See  note  2. 
Interest  at  Time  of  Loss  Probably  Sufficient.  —  See  notes  4,  5,6. 

(d)  Effect  of  Want  of  Insurable  Interest  —  Enforcement   of  the   Policy.  —  See 

(2)  What  Constitutes  an  Insurable  Interest  —  (a)  Definition.  —  See 


Interest  Must  Be  Pecuniary  and  of  Appreciable  Value. 


135. 
136. 

note  3. 
138. 

139. 
141. 

note  3. 
143. 

notes  3,  4. 

(b)  Requisites  —  aa. 

—  See  note  6. 

143.  bb.  Interest  Must  Be  Actual.  —  See  note  I. 

cc.  The  Subject  of  Insurance  and  the  Interest  Must  Be  Lawful. 

note  2. 

144.  See  note  I. 


See 


v.  Farmers'  Mut.  F.  Ins.  Assoc.,  126  N.  Car. 
388. 

Right  of  Joint  Owner  to  Share  in  Proceeds.  — 

Where  a  contract  of  insurance  contained  no 
provision  extending  its  terms  to  any  one  but 
the  insured,  but  did  contain  a  provision  that  the 
company  should  not  be  liable  beyond  the  in- 
terest of  the  insured  in  the  property,  a  stranger 
to  the  contract  cannot  collect  thereon  simply 
because  he  was  the  owner  of  an  undivided  in- 
terest in  the  property  destroyed.  Continental 
Ins.  Co.  v.  Maxwell,  9  Kan.  App.  268. 

135.  6.  A  Foreign  Corporation  may  takeout 
valid  insurance  though  not  authorized  to  do 
business.  Cummer  Lumber  Co.  v.  Associated 
Manufacturers'  Mut.  F.  Ins.  Corp.,  67  N.  Y. 
App.  Div.  151,  affirmed  173  N.  Y.  633. 

136.  3.  Insurable  Interest  Essential  —  Ala- 
bama.—  Pope  v.  Glenn  Falls  Ins.  Co.,  136  Ala. 
670. 

Indiana.  —  Vernon  Ins.,  etc.,  Co.  v.  Toronto 
Bank,  29  Ind.  App.  678 ;  Phenix  Ins.  Co.  v. 
Moffitt,  (Ind.  App.  1898)  si  N.  E.  Rep.  948; 
Ohio  Farmers  Ins.  Co.  v.  Vogel,  30  Ind.  App. 
281. 

Maine.  —  Lyford  v.  Connecticut  F.  Ins.  Co., 
99  Me.  373. 

Maryland.  —  Hartford  F.  Ins.  Co.  v.  Keating, 
86  Md.  130,  63  Am.  St.  Rep.  499;  Bennett  v. 
Mutual  F.  Ins.  Co.,  100  Md.  337. 

Missouri.  —  Gustin  v.  Concordia  F.  Ins.  Co., 
90  Mo.  App.  373. 

New  York.  —  Bryan  v.  Farmers'  Mut.  In- 
demnity Assoc.,  81  N.  Y.  App.  Div.  542. 

Ohio.  —  Marine  Ins.  Co.  v.  Walsh-Upstill  Coal 
Co.,  23  Ohio  Cir.  Ct.  191,  affirmed  68  Ohio  St. 
469. 

Pennsylvania* — West  Branch  Lumberman's 
Exch.  v.  American  Cent.  Ins.  Co.,  183  Pa.  St. 
366. 

West  Virginia.  —  Tyree  v.  Virginia  F.  &  M. 
Ins.  Co.,  55  W.  Va.  63. 

138.  1.  Wager  Policies. — Tyree  v,  Vir- 
ginia F.  &  M.  Ins.  Co.,  55  \V.  Va.  63. 

2,  Interest  Required  Both  at  Time  of  Issuance 
and  Time  of  Loss.  —  Ohio  Farmers  Ins.  Co.  v. 
Vogel,  30  Ind.  App.  281  ;  Bennett  v.  Mutual  F. 
Ins.  Co.,  100  Md.  337. 

139.  4.  Rules  Governing  Marine  Insurance 
Applicable  in  Fire  Insurance.  —  Sun  Ins.  Office 
v.  Merz,  64  N.  J.  L.  301. 


5.  Dicta  that  Interest  at  Time  of  Loss  Sufficient. 

—  Sun  Ins.  Office  v.  Merz,  64  N.  J.  L.  301. 

6.  Policy  "on  Account  of  Whom  It  May  Con- 
cern." —  See  Sun  Ins.  Office  v.  Merz,  64  N.  J. 
L.  301. 

141.  3.  If  Insurable  Interest  Wanting,  Policy 
Wholly  Void.  — ■  Tyree  v.  Virginia  F.  &  M.  Ins. 
Co.,  55  W.  Va.  63. 

142.  3.  Insurable  Interest  Defined.  —  Hel- 
vetia Swiss  F.  Ins.  Co.  v.  Edward  P.  Allis  Co., 
11  Colo.  App.  264;  American  Cent.  Ins.  Co.  v. 
Donlon,  16  Colo.  App.  416;  Key  v.  Continental 
Ins.  Co.,  101  Mo.  App.  344;  State  v.  Springfield 
Underwriters  Mut.  F.  Ins.  Co.,  14  Ohio  Dec. 
523.  See  also  Schaeffer  v.  Anchor  Mut.  F.  Ins. 
Co.,  113  Iowa  652;  Greenwich  Ins.  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  112  Ky.  598,  99  Am.  St.  Rep. 
313- 

An  Agent  of  an  Insurance  Company  Entitled  to 
Receive  a  Part  of  the  Net  Profits  of  the  company 
has  an  insurable  interest  in  the  property  in- 
sured by  the  company.  Hayes  v.  Milford  Mut. 
F.  Ins.  Co.,  170  Mass.  492. 

Property  Sold  at  Judicial  Sale,  —  One  may  have 
an  insurable  interest  in  real  estate  though  it 
has  been  sold  at  judicial  sale,  while  such  sale 
remains  unconfirmed,  as  the  title  is  not  devested 
until  the  confirmation  of  such  sale.  Slobodisky 
v.  Phenix  Ins.  Co.,  53  Neb.  816. 

Owner  of  Building  on  Leased  Land  Has  Insurable 
Interest.  —  Farmers',  etc.,  Ins.  Co.  v.  Mickel, 
(Neb.  1904)  100  N.  W.  Rep.  130. 

4.  Legal  or  Equitable  Title  Not  Essential. — 
Helvetia  Swiss  F.  Ins.  Co.  v.  Edward  P.  Allis 
Co.,  11  Colo.  App.  264:  Hayes  v.  Milford  Mut. 
F.  Ins.  Co..  170  Mass.  492. 

6.  Must  Be  Pecuniary  in  Nature  and  Appreciable 
in  Value.  —  See  American  Cent.  Tns.  Co.  v. 
ronIon,  16  Colo.  App.  416. 

143.  1.  Actuality  of  Interest. — "A  person 
can  have  no  insurable  interest  where  his  only 
right  arises  under  a  contract  which  is  void  or  un- 
enforceable either  at  law  or  in  equity."  Pope 
V.  Glenn  Falls  Ins.  Co.,  136  Ala.  670. 

2.  Policy  on  Furniture  in  House  of  III  Fame 
Not  Enforced. — Bruneau  v.  Lalibortr,  19  Que- 
bec Super.  Ct.  425. 

144.  1.  Persons  Living  in  Adultery  —  Re- 
covery on  Policy  Not  Allowed.  —  MrCarty  v. 
Hartford  F.  Ins.  Co.,  33  Tex.  Civ.  App.  122. 
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111.  (c)  Qualifications  —  aa.  Interest  Need  Not  Be  a  Personal  One.  —  See 
notes  4,  6. 

bb.  Interest  Does  Not  Necessarily  Imply  Property.  —  See  notes  7,  8. 
See  note  i. 

cc  Equitable  Interest  or  Title  Sufficient.  —  See  notes  3,  4,  5,  6. 
</,/.  Bare  Legal  Title  May  Afford  Insurable  Interest-  —  See  note  8. 
1  17.    //.  Contingent  Interest  Sufficient.  —  See  note  2. 

148.   c.  Parties  Having  Insurable  Interests  —  (4)  Creditors  — 

(a)  Mere  General  Creditors.  —  Sec  note  /  . 

I  11>.     [\>)  Lien  Creditors  — cc.  Attaching  Creditors.  —  See  note  7. 
I50.    (5)  Custodians  and  Caretakers  —  (a)  Under  Authority  of  Law  —  aa.  Ad- 
ministrators and  Executors  —  An  Executor. — -See  note  8. 
bb.  Receivers.  —  See  note  9. 
ItSl.     (b)  Under  Contract  —  aa.  In  General.  —  See  note  4. 

bb.  Agents  —  An  Agent  Having  the  Property  of  His  Principal  in  His  Possession.  — 

See  note  6. 

I.V-i.     But  an  Agent  Without  Custody  or  Control.  —  See  note  I. 


144.  4.  Interest  Not   Necessarily  Personal. 

—  Hartford  F.  Ins.  Co.  v.  Keating,  86  Md.  130, 
63  Am.  St.  Rep.  499 ;  Doyle  v.  American  F.  Ins. 
Co.,  181  Mass.  139. 

6.  Policy  to  Agent,  Trustee,  Etc.  —  Hartford  F. 
Ins.  Co.  v.  Keating,  86  Md.  130,  63  Am.  St. 
Rep.  499- 

7.  Property  or  Ownership  in  Thing  Insured  Not 
Necessary.  —  Helvetia  Swiss  F.  Ins.  Co.  v.  Ed- 
ward P.  Allis  Co.,  1 1  Colo.  App.  264 ;  Doyle  v. 
American  F.  Ins.  Co.,  181  Mass.  139;  Moseley 
v.  Northwestern  Nat.  Ins.  Co.,  109  Mo.  App. 
464.  See  also  Continental  F.  Assoc.  v.  Wing- 
field,  32  Tex.  Civ.  App.  194. 

8.  Injury  from  Loss  or  Benefit  from  Reservation 
to  Accrue  Sufficient.  —  Hartford  F.  Ins.  Co.  v. 
McClain,  (Ky.  1905)  85  S.  W.  Rep.  699;  Hayes 
v.  Milford  Mut.  F.  Ins.  Co.,  170  Mass.  492; 
Stone  v.  Granite  State  F.  Ins.  Co.,  69  N.  H. 
438 ;  Grabbs  v.  Farmers  Mut.  F.  Ins.  Assoc., 
125  N.  Car.  389;  Strause  v.  Palatine  Ins.  Co., 
128  N.  Car.  64,  citing  13  Am.  and  Eng.  Encyc. 
or  Law  (2d  ed.)  144.  See  also  American  Cent. 
Ins.  Co.  v.  Donlon,  16  Colo.  App.  416;  Green- 
wich Ins.  Co.  v.  Louisville,  etc.,  R.  Co.,  112  Ky. 
598,  99  Am.  St.  Rep.  313;  Continental  F.  Assoc. 
V.  Wingfield,  32  Tex.  Civ.  App.  194. 

If.  by  the  loss,  the  holder  of  an  interest  in 
property  is  deprived  of  the  possession,  enjoy- 
ment, or  profits  of  the  property,  or  a  secur- 
ity or  lien  resting  thereon,  or  other  certain 
benefits  growing  out  of  or  dependent  upon  it, 
he  has  an  insurable  interest.  Farmers',  etc.,  Ins. 
Co.  7/.  Mickel.  (Neb.  1904)  100  N.  W.  Rep.  130. 

145.  1.  Enforceable  Right  Where  Loss  Would 
Result  in  Damage.  —  Helvetia  Swiss  F.  Ins.  Co. 
v.  Edward  P.  Allis  Co.,  11  Colo.  App.  264; 
Schaeffer  v.  Anchor  Mut.  F.  Ins.  Co.,  113  Iowa 
652;  Hartford  F.  Ins.  Co.  v.  McClain,  (Ky. 
1905)  85  S.  W.  Rep.  699. 

3.  Equitable  Interest  Sufficient.  —  Mallery  v. 
Frye,  21  App.  Cas.  (D.  C.)  105  :  Danvers  Mut. 
F.  Ins.  Co.  v.  Schertz,  95  111.  App.  656  ;  Hart- 
ford F.  Ins.  Co.  v.  McClain,  (Ky.  1905)  85  S. 
W.  Rep.  699 ;  Hartford  F.  Tns.  Co.  v.  Keating, 
86  Md.  130,  63  Am.  St.  Rep.  499;  Gapp  v. 
Farmers'  Mut.  F.  Tns.  Assoc.,  126  N.  Car.  388; 
Gerringer  v.  North  Carolina  Home  Ins.  Co.,  133 
N.  Car.  407. 


Members  of  Unincorporated  Company  Have  In- 
surable Interest.  —  Grabbs  v.  Farmer's  Mut.  F. 
Ins.  Assoc.,  125  N.  Car.  389. 

4.  Loss  Dependent  on  Destruction.  —  Hartford 
F.  Ins.  Co.  v.  Keating,  86  Md.  130,  63  Am.  St. 
Rep.  499. 

6.  Purchaser  Taking  Title  in  Another.  —  Mal- 
lery v.  Frye,  21  App.  Cas.  (D.  C.)  105;  Dan- 
vers Mut.  F.  Ins.  Co.  v.  Schertz,  95  111.  App. 
656. 

6.  Co-obligee  of  Bond  for  Title  Has  Insurable 
Interest.  —  Clapp  v.  Farmers'  Mut.  F.  Ins. 
Assoc.,  126  N.  Car.  388. 

8.  One  Claiming   Title  to  Property  under  a 

deed  and  in  possession  has  an  insurable  interest 
even  though  the  deed  is  improperly  acknowl- 
edged. Sanford  v.  Orient  Ins.  Co.,  174  Mass. 
416,  75  Am.  St.  Rep.  358. 

147.  2.  Contingent  Interest  May  Be  Sufficient. 
—  American  Cent.  Ins.  Co.  v.  Donlon,  16  Colo. 
App.  416;  Doyle  v.  American  F.  Ins.  Co.,  181 
Mass.  139. 

14§.  7.  Simple  Contract  Creditor  Has  No 
Insurable  Interest.  —  Monroe  Bldg.,  etc.,  Assoc. 
v.  Liverpool,  etc.,  Ins.  Co..  50  La.  Ann.  1243. 

149.  7.  Attaching  Creditor  May  Insure.  — 
McLaughlin  v.  Park  City  Bank,  22  Utah  473. 

150.  8.  Executors  with  Special  Interest  under 
the  Will.  —  Security  Ins.  Co.  v.  Kuhn,  108  111. 
App.  1,  affirmed  207  111.  166. 

9.  Receivers. — In  re  Hamilton,  102  Fed. 
Rep.  683  ;  McLaughlin  v.  Park  City  Bank,  22 
Utah  473.  See  also  Liverpool,  etc.,  Ins.  Co.  v. 
McNiell.  (C.  C.  A.)  89  Fed.  Rep.  131. 

151.  4.  One  Having  Charge  of  and  Responsi- 
bility for  Property  May  Insure  —  Amount  of  Re- 
covery. —  Southern  Cold  Storage,  etc.,  Co.  v. 
Dechman,  (Tex.  Civ.  App.  1903)  73  S.  W.  Rep. 
545- 

6.  Agents  in  Possession  of  Property.  —  Burke 
v.  Continental  Ins.  Co.,  100  N.  Y.  App.  Div. 
108:  Marine  Ins.  Co.  v.  Walsh-Upstill  Coal  Co., 
23  Ohio  Cir.  Ct.  191. 

Contract  by  One  Acting  as  Agent  for  Both  Par- 
ties Voidable.  —  Georgia  Home  Ins.  Co.  v. 
Smithville,  (Tex.  Civ.  App.  1800)  49  S.  W. 
Ren.  412. 

152.  1.  Special  Agent  Without  Control  Has 
No  Insurable  Interest.  —  See  West  Branch  Lum- 
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159.  cc.  Bailees  —  (aa)  Generally.  — See  note  3. 
(66)  Bailees  in  Trust.  —  See  note  4. 

153.  dd.  Commission  Merchants  or  Factors.  —  See  note  6. 
ee.  Common  Carriers.  —  See  note  9. 

154.  Extent  of  Recovery.  —  See  note  3. 

May  Insure  Against  Negligence.  —  See  note  8. 
156.     hh.  Warehousemen.  —  See  note  1. 

In  Goods  Held  "  in  Trust "  or  "  on  Commission."  —  See  notes  4,  5. 
158.    (9)  Husbands  —  (a)  Generally.  —  See  note  2. 

(b)  In  Wife's  Personal  Property.  —  See  note  6. 

(c)  In  Wife's  Real  Property.  —  See  notes  8,  IO. 

160.  (12)  Insurers  (in  Reinsurance).  —  See  note  7. 
(13)  Lessees  —  (a)  Generally.  —  See  note  II. 

161.  (b)  Covenants  by  Lessee  to  Insure.  —  See  note  12. 

162.  (14)  Lessors.  —  See  note  3. 

In  Property  of  Lessee.  —  See  note  8. 

(15)  Lienholders — (a)  In  General — -As  a  General  Rule. —  See  note  9. 
164.     (b)  Specific   Liens  —  aa.  Mechanics'  Liens  —  (66)  Common-law  Lisns —  Builders 

and  Contractors. — See   note  I. 

(16)  Married  Women  —  (b)  Under  the  Married  Women's  Acts.  —  See  note  9. 


berman's  Exch.  v.  American  Cent.  Ins.  Co.,  183 
Pa.  St.  366. 

An  Agent  of  an  Insurance  Company  Entitled  to 
Receive  Part  of  the  Net  Profits  has  an  insurable 
interest  in  the  property  insured  by  the  company. 
Hayes  v.  Milford  Mut.  F.  Ins.  Co.,  170  Mass. 

492. 

i  52.  3.  Bailees  —  Depositaries.  —  Burke  v. 
Continental  Ins.  Co.,  100  N.  Y.  App.  Div.  108  ; 
Southern  Cold  Storage,  etc.,  Co.  v.  Dechnian, 
(Tex.  Civ.  App.  1903)  73  S.  W.  Rep.  545. 

A  Bailee  Having  Possession  under  a  Contract 
Requiring  Insurance  may  take  out  a  policy  upon 
it  in  her  own  name  for  the  benefit  of  the  owner 
and  recover  thereon.  Wagner  v.  Westchester 
F.  Ins.  Co..  92  Tex.  549. 

4.  Bailees  in  Trust.  —  Burke  v.  Continental  Ins. 
Co.,  100  N.  Y.  App.  Div.  108. 

Adoption  of  Insurance  by  Owner.  —  See  South- 
ern Cold  Storage,  etc.,  Co.  v.  Dechman,  (Tex. 
Civ.  App.  1903)  73  S.  W.  Rep.  545. 

15IJ.  6.  Insurable  Interest  of  Commission 
Merchants.  —  See  Westchester  F.  Ins.  Co.  v. 
Wagner,  24  Tex.  Civ.  App.  140. 

9.  Insurable  Interest  of  Common  Carrier.  — 
Liverpool,  etc.,  Ins.  Co.  v.  McNeill,  (C.  C.  A.) 
89  Fed.  Rep.  131  ;  Home  Ins.  Co.  "'.  Minne- 
apolis, etc.,  R.  Co.,  71  Minn.  296. 

151.  3.  Amount  of  Recovery.  —  See  Home 
Ins.  Co.  v.  Minneapolis,  etc.,  R.  Co.,  71  Minn. 
296. 

8.  Carrier  May  Insure  Against  His  Negligence. 

—  Liverpool,  etc.,  Ins.  Co.  v.  McNeill,  89  Fed. 
Ren.  131,  59  U.  S.  App.  499. 

156.    1.  Warehouseman's  Insurable  Interest. 

—  Burke  v.  Continental  Ins.  Co.,  100  N.  Y.  App. 
Div.  108  ;  Southern  Cold  Storage,  etc.,  Co.  v. 
Dechman,  (Tex.  Civ.  App.  1903)  73  S.  W.  Rep. 
545  ;  Boyd  v.  McKee,  99  Va.  72,  3  Va.  Sup.  Ct. 
26. 

4.  Goods  Held  in  Trust.  —  Dawson  v.  Wald- 
heini  80  Mo.  App.  52. 

"The  Expression  'Held  in  Trust,'  as  used  in 
insurance  policies,  means  simply  that  the  goods 
or  property  are  in  the  custody  of  the  insured." 


Southern  Cold  Storage,  etc.,  Co.  v.  Dechman, 
(Tex.  Civ.  App.  1903)  73  S.  W.  Rep.  546. 

5.  Liability  for  Moneys  Collected.  —  Boyd  v. 
McKee,  99  Va.  72,  3  Va.  Sup.  Ct.  26. 

158.    2.  Husband's  Interest  in  Wife's  Property. 

—  Doyle  7'.  American  F.  Ins.  Co.,  1 81  Mass.  139. 

6.  In  Arkansas  the  same  rule  obtains  as  in 
Michigan.  Planters'  Mut.  Ins.  Co.  v.  Lloyd,  71 
Ark.  292. 

8.  Husband  May  Insure  Wife's  Realty. — -Con- 
tinental F.  Assoc.  v.  Wingfield,  32  Tex.  Civ. 
App.  194. 

10.  Husband  Held  to  Have  No  Insurable  Interest. 

—  Planters'  Mut.  Ins.  Co.  v.  Lloyd,  71  Ark.  292. 
See  also  Union  Ins.  Co.  v.  McCullough,  (Neb. 
1901)  96  N.  W.  Rep.  79. 

In  West  Virginia  a  husband  living  with  his 
wife  in  a  house  which  is  on  her  separate  estate 
has  no  insurable  interest  therein.  Tyree  v. 
Virginia  F.  &  M.  Ins.  Co.,  55  W.  Va.  63. 

!<»©,  7.  Reinsurance.  —  Sun  Ins.  Office  v. 
Merz,  64  N.  J.  L.  301. 

11.  Unpaid  Rent  and  Taxes.  —  Though  at  the 
time  when  the  insurance  is  procured  there  are 
unpaid  rent  and  taxes,  which  by  the  terms  of 
the  lease  are  made  a  lien  upon  the  lessee's  in- 
terest in  the  property,  he  has  notwithstanding 
an  insurable  interest  therein  while  be  remains 
in  possession.  Slobodisky  v.  Phenix  Ins.  Co., 
53  Neb.  816. 

12.  Extent  of  Interest,.  —  Schaeffer  v. 
Anchor  Mut.  F.  Ins.  Co.,  113  Iowa  652. 

lfiti.  3.  Lessor  Has  Insurable  Interest.— 
Sun  Ins.  Office  v.  Varble,  103  Ky.  758  ;  Mc- 
Ardle  v.  German  Alliance  Ins.  Co.,  98  N.  Y. 
App.  Div.  598. 

8.  Right  to  Distrain.  —  Watson  v.  Southern 
Ins.  Co..  (Miss.  1902)  31  So.  Rep.  904. 

9.  Lienholders.  — Sun  Mut.  Ins.  Co.  v.  Tufls. 
20  Tex.  Civ.  App.  147. 

KM.  1.  Builder's  Common-law  Lien.  —  Ul- 
mer  v.  Phnenix  F.  Ins.  Co..  61  S.  Car.  459.  cit- 
ing 13  Am.  and  Fno.  Encyc.  of  Law  (2d  ed.) 
164. 

9.  Under  Statutes  Giving  Married  Woman  Com- 
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1  65.  (l/)  Mortgagees  —  (a)  Who  Is  Included  —  aa.  Ordinary  Mortgagee.  — 
Sec  note  6. 

160.     (b)  Nature  of  Mortgagee's  Interest —  aa.  Generally.  —  See  note  IO. 
167.     (a)  Mortgagor  Cannot  Affect  Mortgagee's  Interest.  —  See  note  9. 
16S.     (ej  Extinction  of  Mortgagee's  Insurable  Interest.  —  See  note  6. 
(18)  Mortgagors  —  (a)  Who  Is  Included.  —  See  note  J. 
(d)  Insurance  by  Mortgagee  Does  Not  Affect  Mortgagor's  Insurable  Interest.  — 


169. 

See  note  7. 

170. 
171. 
172. 

notes  3,  4. 


(e)  Disclosure  of  Interest.  —  See  note  Q. 
(i)  After  Decree  of  Foreclosure.  —  See  note  2. 
(j)  Amount  of  Insurable  Interest  of  Mortgagor.  —  See  note  7. 
(k)  Mortgagor  Insuring  for  Benefit  of  Mortgagee.  —  See  note  I. 
Effect  of  Such  Agreements.  —  See  note  3. 
See  note  1. 

(19)  Mortgagor  and  Mortgagee  —  Both  May  Obtain  Insurance.  —  See 


(20)  Occupants  —  Without  Liability  or  Interest.  —  See  note  9. 


plete  Control  of  Separate  Estate.  —  Sun  Ins.  Office 
v.  Beneke,  (Tex.  Civ.  App.  1899)  53  S.  W.  Rep. 

98. 

165.  6.  Mortgagee  May  Insure.  —  Crawford 
v.  Aachen,  etc.,  F.  Ins.  Co.,  100  111.  App.  454, 
affirmed  199  111.  367;  Home  Ins.  Co.  v.  Koob, 
113  Ky.  360,  101  Am.  St.  Rep.  354;  Banyer  v. 
Albany  Ins.  Co.,  85  N.  Y.  App.  Div.  122, 
affirmed  179  N.  Y.  554;  Carnes  v.  Farmers'  F. 
Ins.  Co.,  20  Pa.  Super.  Ct.  634. 

Attorney  for  Mortgagee  Has  Insurable  Interest. 

—  Hartford  F.  Ins.  Co.  v.  Keating,  86  Md.  130, 
63  Am.  St.  Rep.  499. 

166.  10.  Nature  of  Mortgagee's  Interest. — 
See  Gardner  v.  Continental  Ins.  Co.,  75  S.  W. 
Rep.  283,  25  Ky.  L.  Rep.  426. 

167.  9.  Mortgagee's  Insurance  Unaffected  by 
Mortgagor's  Acts.  —  The  rule  that  the  mort- 
gagor cannot  affect  the  mortgagee's  interests  is 
limited  and  controlled  by  a  particular  provision 
in  the  policy  that  insurance  issued  thereon  to 
parties  having  an  insurable  interest  shall  be 
prorated.  Sun  Ins.  Office  v.  Varble,  103  Ky. 
458. 

168.  6.  Interest. Continues  After  Foreclosure. 

—  Compare  Reynolds  v.  London,  etc.,  F.  Ins. 
Co.,  128  Cal.  16,  limiting  National  Bank  v. 
Union  Ins.  Co.,  88  Cal.  497,  22  Am.  St.  Rep. 
324,  cited  in  the  original  note. 

7.  Mortgagor  May  Obtain  Insurance.  —  Nugent 
v.  Rensselaer  County  Mut.  F.  Ins.  Co.,  106 
N.  Y.  App.  Div.  308,  citing  13  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  168. 

169.  7.  Failure  of  Mortgagee  to  Sue  Within 
Stipulated  Time  —  Effect  on  Mortgagor's  Right  of 
Action.  —  Where  a  policy  of  insurance  contains 
a  mortgage  clause  providing  that  the  loss,  if 
any,  is  payable  to  the  mortgagee  as  interest  may 
appear,  and  other  provisions  constituting  a 
separate  contract  of  insurance  of  the  mort- 
gagee's interest,  and  by  the  provisions  of  the 
policy  any  action  for  loss  thereunder  must  be 
brought  within  six  months  after  the  loss  oc- 
curs, and  the  mortgagee  fails  to  bring  any  action 
thereon  within  the  time  so  limited,  and  is  barred 
thereby,  such  bar  is  not  effectual  against  an 
action  by  the  mortgagor  brought  within  the  time 
so  limited  by  the  contract.  Shawnee  F.  Ins. 
Co.  v.  Bayha,  8  Kan.  App.  169. 


9.  Mortgagor  May  Insure  as  Owner.  —  Slobo- 
disky  v.  Phenix  Ins.  Co.,  53  Neb.  816. 

170.  2.  After  the  Right  of  Redemption  Has 
Expired,  the  mortgagor  has  no  insurable  inter- 
est, even  though  the  secretary  of  the  mortgagee 
corporation  has  expressed  a  willingness  to  ac- 
cept the  debt  due.  Pope  v.  Glenn  Falls  Ins.  Co., 
136  Ala.  670. 

7.  Recovery  of  Full  Value  by  Mortgagee  — 
Effect  on  Rights  of  Mortgagor.  —  Where  an 
owner  of  property  which  was  destroyed  by  fire 
had  taken  out  a  number  of  insurance  policies 
thereon,  each  of  which  contained  a  "  mortgage 
clause,"  making  the  insurance  payable  to  a 
mortgagee  of  the  property,  and  the  full  value 
of  the  property  destroyed  was  paid  to  such 
mortgagee  by  some  of  the  insurance  companies, 
it  was  held  that  such  owner  thereafter  had  no 
right  of  action  against  another  insurance  com- 
pany, even  if  before  such  settlement  of  the  loss 
it  might  have  been  liable  to  him  under  its 
policy.  Norwich  Union  F.  Ins.  Soc.  v.  Well- 
house,  1 1 3  Ga.  970. 

171.  1.  Insurance  under  Stipulation  that 
Mortgagor  Shall  Insure  for  Mortgagee.  —  See 
Swearingen  v.  Hartford  F.  Ins.  Co.,  56  S.  Car. 
355- 

Covenant  to  Insure  for  Benefit  of  Mortgagee  a 
Personal  Contract.  —  Huey  v.  Ewell,  22  Tex.  Civ. 
App.  638. 

3.  Effect  of  Policy  Payable  to  Mortgagee  as 
His  Interest  May  Appear.  —  Boyd  v.  Thuringia 
Ins.  Co.,  25  Wash.  447.  See  also  Swearingen 
v.  Hartford  Ins.  Co.,  52  S.  Car.  309. 

172.  1.  Acts  of  Mortgagor  Forfeit  Such 
Policy.  —  Boyd  v.  Thuringia  Ins.  Co.,  25  Wash. 
447.    And  see  infra,  this  title,  203.  3  et  seq. 

Fraudulent  Destruction  of  Property  by  Mort- 
gagor Defeats  Mortgagee's  Recovery.  ■ —  Hocking 
v.  Virginia  F.,  etc.,  Ins.  Co.,  99  Tenn.  729. 

3.  Both  Mortgagor  and  Mortgagee  May  Insure. 

—  Banyer  v.  Albany  Ins.  Co.,  85  N.  Y.  App. 
Div.  122,  affirmed  179  N.  Y.  554. 

4.  Interests  of  Both  Covered  by  Single  Policy.  — 
See  Banyer  v.  Albany  Ins.  Co.,  83  N.  Y.  App. 
Div.  122,  179  N.  Y.  554. 

9.  Person  Having  Mere  Custody  or  Possession. 

—  Schaeffer  v.  Anchor  Mut.  F.  Ins.  Co.,  113 
Iowa  652. 
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174.  (2l)  Partnerships  and  Partners  —  Firm  May  Take  Insurance.  — See 
note  6. 

Nominal  Partners  May  Join.  —  See  note  8. 

Partner  May  Obtain  Insurance  upon  His  Interest  Separately.  —  See  note  IO. 
1 7G.    (26)  Remaindermen  and  Reversioners.  —  See  note  7. 

(28)  Stockliolders  —  May   Effect    Insurance    on    Corporate    Property.  —  See 

note  10. 

177.  (29)   Tenants  —  (c)  Tenants  for  Life — Separate  Insurance. —  See  notes  4,  5. 
Joint  Insurance.  —  See  note  6. 

Amount  of  Insurable  Interest.  —  See  note  8. 
[(d)  Tenants  at  Will.  — See  note  Sa.~\ 
[(e)  Tenants  by  Entireties.  —  See  note  8^.] 
(30)  Trustees  —  Generally.  —  See  note  9. 

178.  (31)  Vendees  —  (a)  In  General.  • — See  note  5. 

(b)  Vendee  in  Possession  under  Contraot  of  Purchase.  —  See  note  6. 


174.  6.  Firm  May  Insure  Partnership  Prop- 
erty. —  Hartford  F.  Ins.  Co.  v.  McClain,  (Ky. 
1905)  85  S.  W.  Rep.  699;  Grabbs  v.  Farmers 
Mut.  F.  Ins.  Assoc.,  125  N.  Car.  389. 

8.  Nominal  Partnership.  —  American  Cent. 
Ins.  Co.  v.  Heath,  29  Tex.  Civ.  App.  445. 

10.  Partner  May  Insure  His  Interest  in  Firm 
Property.  —  Grabbs  v.  Farmers'  Mut.  F.  Ins. 
Assoc.,  125  N.  Car.  389. 

176.  7.  Remainderman. —  Bennetts.  Feath- 
erstone,  110  Tenn.  27. 

10.  Stockholders  in  Corporations.  —  Crawford  v. 
Aachen,  etc.,  F\  Ins.  Co.,  100  111.  App.  454, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2ded.) 
176,  affirmed  199  111.  367. 

177.  4.  Life  Tenants.- — Farmers'  Mut.  F., 
etc.,  Ins.  Co.  v.  Lecroy,  91  111.  App.  41  ;  Convis 
V.  Citizens'  Mut.  F.  Ins.  Co.,  127  Mich.  616; 
Bennett  v.  Featherstone,  no  Tenn.  27. 

5.  Insurance  on  Life  Term  —  Remainderman  No 
Interest.  —  Convis  v.  Citizens'  Mut.  F.  Ins.  Co., 
127  Mich.  616;  Bennett  v.  Featherstone,  no 
Tenn.  27. 

Policy  Taken  Out  by  Owner  of  Fee.  —  If  insur- 
ance is  taken  out  by  the  owner  of  the  fee,  who 
subsequently  dies,  and  the  estate  is  thereupon 
divided  into  a  life  estate  and  a  remainder,  the 
proceeds  of  the  policy  will  go  to  those  who  suc- 
ceed to  the  estate  of  the  insured  after  his 
death.    Bennett  v.  Featherstone,  110  Tenn.  27. 

6.  Joint  Insurance  by  Tenant  and  Remainder- 
man or  Reversioner.  —  Bennett  v.  Featherstone, 
1 10  Tenn.  27. 

8.  Convis  v.  Citizens'  Mut.  F.  Ins.  Co.,  127 
Mich.  616;  Hubbard  V.  Austin,  8  Ohio  Dec. 
in  ;  Grant  v.  Buchanan,  36  Tex.  Civ.  App.  334, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
177- 

8t.  A  Tenant  at  Will  lias  an  insurable  inter- 
est. Schacffer  v.  Anchor  Mut.  F.  Ins.  Co.,  113 
Iowa  652. 

8/'.  A  Tenant  by  the  Entireties  has  an  insur- 
able interest  in  the  whole  estate.  Clawson  v. 
Citizens'  Mut.  F.  Ins.  Co..  121  Mich.  501. 

9.  Trustee  May  Insure  for  Cestui  Que  Trust.  — 
Dalton  v.  Milwaukee  Mechanics'  Ins.  Co.,  126 
Iowa  377,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  177;  Dalton  v.  Germania  F.  Ins. 
Co.,  (Iowa  1905)  102  N.  W.  Rep.  127;  Hart- 
ford F.  Ins.  Co.  v.  McClain,  (Ky.  1905)  85  S. 
W.  Rep.  699. 

17§.     5.  Vendee.  —  Milwaukee  Mechanics' 


Ins.  Co.  v.  Rhea,  (C.  C.  A.)  123  Fed.  Rep.  9, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2ded.) 
178;  Phenix  Ins.  Co.  v.  Kerr,  (C.  C.  A.)  129 
Fed.  Rep.  723,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  178;  Bohn  Mfg.  Co.  v.  Saw- 
yer, 169  Mass.  477;  Tabbut  v.  American  Ins. 
Co.,  185  Mass.  419,  102  Am.  St.  Rep.  353; 
Ryan  v.  Agricultural  Ins.  Co.,  (Mass.  1905)  73 
N.  E.  Rep.  849  ;  Brooks  v.  Erie  F.  Ins.  Co..  76 
N.  Y.  App.  Div.  275,  affirmed  177  N.  Y.  572; 
Strause  v.  Palatine  Ins.  Co.,  128  N.  Car.  64, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
178;  State  v.  Springfield  Underwriters  Mut.  F. 
Ins.  Co.,  14  Ohio  Dec.  523;  Dunn  v.  Yakish,  10 
Okla.  388. 

Vendee  Has  Insurable  Interest  Though  Title 
Remains  in  Vendor  until  Delivery.  —  Bohn  Mfg. 
Co.  v.  Sawyer,  169  Mass.  477. 

6.  Vendee  in  Possession  under  Contract.  —  Mil- 
waukee Mechanics'  Ins.  Co.  v.  Rhea,  (C.  C.  A.) 
123  Fed.  Rep.  9,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  J78;  Phenix  Ins.  Co.  v.  Kerr, 
(C.  C.  A.)  129  Fed.  Rep.  723,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  178;  DeWitt 
v.  Agricultural  Ins.  Co..  157  N.  Y.  353;  Brooks 
v.  Erie  F.  Ins.  Co.,  76  N.  Y.  App.  Div.  275, 
affirmed  177  N.  Y.  572;  Clapp  v.  Farmers'  Mut. 
F.  Ins.  Assoc.,  126  N.  Car.  388:  Strause  v.  Pala- 
tine Ins.  Co.,  128  N.  Car.  64,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  178;  Gettelman  v. 
Commercial  Union  Assur.  Co.,  97  Wis.  237. 

Vendee  on  Conditional  Sale.  —  Tabbut  v. 
American  Ins.  Co.,  185  Mass.  419,  102  Am. 
St.  Rep.  353. 

Extent  of  Interest.  —  Where,  by  the  terms  .>f 
the  contract,  the  vendee  in  possession  of  goods 
under  a  contract  of  conditional  sale  is  liable 
to  the  vendor  for  the  destruction  of  the  goods 
by  fire,  his  insurable  interest  extends  not  only 
to  the  amount  of  the  advances  towards  the  pur- 
chase, but  also  to  his  liability  for  the  possible 
destruction  of  the  property.  Ryan  v.  Agricul- 
tural Ins.  Co..  (Mass.  1905)  73  N.  E.  Rep.  849. 

Property  Held  under  Option.  —  The  interest 
of  an  owner  of  property  which  another  holds 
under  his  option  to  purchase,  which  is  irrev- 
ocable by  the  owner,  but  which  the  holder  of 
the  option  has  not  bound  himself  to  accept,  and 
which  he  is  free  to  abandon,  is  the  sole  and 
unconditional  ownership  of  the  property  within 
the  proper  interpretation  of  the  clause  upon 
that  subject  in  insurance  policies,  because  the 
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Uuder  a  Parol  Contract  of  Purchase.  —  Sec  note  7. 

(o)  When  Contract  Is  Wholly  Executory.  —  See  notes  IO,  II. 
ISO.     (f)  Vendoo  Whose  Title  Is  Voidable  for  Fraud  —  So  Where  Property  Is  Sold  or  Con- 
veyod  with  an  Intent  to  Defraud  Creditors.  —  Sec  note  6. 

I  HI.    (32)  Vendors — (a)  In  General.  —  See  note  4. 

(b)  Vendor  After  Delivery,  but  Unpaid.  —  See  note  7. 
1  8i5.    See  note  2. 

(0)  Vendor  under  Contract  to  Sell.  —  See  note  4. 

Amount  of  Insurable  Interest.  —  See  note  6. 
I  8JI.     (d)  Vendor  in  Conditional  Sale.  —  See  note  3. 

184.  3.  Parties  by  Assignment  —  a.  Under  Assignments  Before  Loss 

—  (l)  Legal  Assignments  —  (a)  In  General  — aa.  Policy  Does  Not  Pass  with  Sale  of 
Property.  —  See  note  8. 

1 85.  See  note  I. 

id.  Policy  Not  Assignable  Without  Consent  of  Insurer.  —  See  note  3. 

cc.  But  Assignment  Without  Consent  Avoids  Policy  Only  When  So  Stipulated. 

—  See  notes  6,  7. 

186.  (b)  What  Transfers  Forbidden  by  Clause  Prohibiting  Assignment  —  aa.  Absolute 

Assignment  Only  Included.  —  See  note  5. 


owner  cannot  compel  the  holder  of  the  option 
to  take  the  property  or  suffer  the  loss.  Phenix 
Ins.  Co.  v.  Kerr,  (C.  C.  A.)  129  Fed.  Rep.  723. 
See  also  Milwaukee  Mechanics'  Ins.  Co.  v. 
Rhea,  (C.  C.  A.)  123  Fed.  Rep.  9. 

17ft.  7.  Possession  under  Parol  Contract. — 
Milwaukee  Mechanics'  Ins.  Co.  v.  Rhea,  (C. 
C.  A.)  123  Fed.  Rep.  9,  citing  13  Am.  and  Eng. 
E*cyc.  of  Law  (2d  ed.)  179. 

10.  Where  the  Vendee  Has  Paid  No  Part  of  the 
Consideration.  —  Phenix  Ins.  Co.  v.  Kerr,  (C.  C. 
A.)  129  Fed.  Rep.  723,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  179;  Strause  v.  Pala- 
tine Ins.  Co.,  128  N.  Car.  64,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  179. 

11.  After  Execution  of  Contract  but  Before  De- 
livery of  Possession  or  Part  Payment.  —  See  Dunn 
v.  Yakish,  10  Okla.  388. 

1§0.  6.  Vendee  of  Property  Conveyed  in  Fraud 
of  Creditors.  —  Steinmeyer  v.  Steinmeyer,  64  S. 
Car.  413,  92  Am.  St.  Rep.  809. 

181.  4.  Insurable  Interest  to  Extent  of  In- 
terest Retained.  —  Hartford  F.  Ins.  Co.  v.  Mc- 
Clain,  (Ky.  1905)  85  S.  W.  Rep.  699;  Jacobs  v. 
Mutual  Ins.  Co.,  52  S.  Car.  110. 

7.  Unpaid  Vendor  After  Delivery. —  Hartford  F. 
Ins.  Co.  v.  McClain,  (Ky.  1905)  85  S.  W.  Rep. 
699.  See  also  Ambrose  v.  First  Nat.  F.  Ins. 
Co.,  19  Pa.  Super.  Ct.  117. 

182.  2.  Equitable  Lien. —  Hartford  F.  Ins. 
Co.  v.  McClain,  (Ky.  1905)  85  S.  W.  Rep. 
690. 

4.  Vendor's  Interest  —  Vendee  Not  in  Possession. 

—  Continental  F.  Ins.  Co.  v.  Brooks,  131  Ala. 
614;  Wm.  Skinner,  etc.,  Shipbuilding,  etc.,  Co. 
v.  Houghton,  92  Md.  68,  84  Am.  St.  Rep.  485  ; 
Burke  v.  Continental  Ins.  Co.,  100  N.  Y.  App. 
Div.  108;  Merchants'  Ins.  Co.  p.-Nowlin,  (Tex. 
Civ.  App.  1900)  56  S.  W.  Rep.  198;  Virginia 
F.  &  M.  Ins.  Co.  v.  Richmond  Mica  Co.,  102 
Va.  429,  102  Am.  St.  Rep.  846. 

6.  Extent  of  Interest  —  Surplus  Held  as  Trustee. 

—  Burke  v.  Continental  Ins.  Co.,  100  N.  Y. 
App.  Div.  108.  See  also  Virginia  F.  &  M.  Ins. 
Co.  v.  Richmond  Mica  Co.,  102  Va.  429,  102 
Am.  St.  Rep.  846. 

183.  3.  Conditional  Sale.  — Merchants'  Ins. 


Co.  v.  Nowlin,  (Tex.  Civ.  App.  1900)  56  S.  W. 
Rep.  198. 

184.  8.  Grantee  of  Property  No  Interest  in 

Policy.  —  Virginia-Carolina  Chemical  Co.  v. 
Sundry  Ins.  Co.,  108  Fed.  Rep.  451  ;  In  re  West 
Norfolk  Lumber  Co.,  112  Fed.  Rep.  759;  Shad- 
gett  v.  Phillips,  etc.,  Co.,  131  Ala.  478,  90  Am. 
St.  Rep.  95  ;  Miles  Lamp  Chimney  Co.  v.  Erie 
F.  Ins.  Co.,  (Ind.  1905)  73  N.  E.  Rep.  107; 
Lyford  v.  Connecticut  F.  Ins.  Co.,  99  Me.  273  ; 
Bennett  v.  Mutual  F.  Ins.  Co.,  100  Md.  337; 
Doggett  v.  Blanke,  70  Mo.  App.  499  ;  Cummins 
v.  National  F.  Ins.  Co.,  81  Mo.  App.  291  ; 
Watts  v.  Fire  Assoc.,  87  Mo.  App.  83;  Hub- 
bard v.  Austin,  8  Ohio  Dec.  in. 

A  Transfer  of  a  Mortgage  by  the  Mortgagee 
and  the  assignment  to  his  vendee  of  his  in- 
terest as  mortgagee  in  a  policy  on  the  property, 
taken  out  by  the  mortgagor,  payable  to  him  as 
mortgagee,  is  not  an  assignment  of  the  policy. 
Breeyear  v.  Rockingham  Farmers'  Mut.  F.  Ins. 
Co.,  71  N.  H.  445. 

185.  1.  Rule  Applies  to  Transfer  by  Corpora- 
tion to  Another  Having  Same  Stockholders.  — 
Miles  Lamp  Chimney  Co.  v.  Erie  F.  Ins.  Co., 
(Ind.  1905)  73  N.  E.  Rep.  107. 

3.  Consent  of  Insurer  Necessary  to  Assignment. 
—  In  rc  Hamilton,  102  Fed.  Rep.  683;  In  rc 
West  Norfolk  Lumber  Co.,  112  Fed.  Rep.  759; 
Hall  v.  Continental  Ins.  Co.,  (Ky.  1905)  84  S. 
W.  Rep.  519;  Key  v.  Continental  Ins.  Co.,  101 
Mo.  App.  344.  See  also  Fuller  v.  New  York  F. 
Ins.  Co.,  (Mass.  J903)  67  N.  E.  Rep.  879. 

The  Fact  that  the  Policy  Contains  a  Blank  Form 
of  Assignment  does  not  alter  the  rule.  Lyford 
v.  Connecticut  F.  Ins.  Co.,  99  Me.  273. 

6.  Unless  Stipulated,  Assignment  Without  Con- 
sent  Does  Not  Avoid  Policy.  —  Key  v.  Conti- 
nental Ins.  Co.,  101  Mo.  App.  344. 

7.  Stipulation  that  Assignment  Avoids  Policy 
Valid.  —  In  re  Hamilton,  102  Fed.  Rep.  683  ; 
Miles  Lamp  Chimney  Co.  v.  Erie  F.  Ins.  Co., 
(Ind.  1905)  73  N.  E.  Rep.  107;  Lyford  v.  Con- 
necticut F.  Ins.  Co.,  99  Me.  273  ;  Bennett  v. 
Mutual  F.  Ins.  Co.,  100  Md.  337  ;  Watts  v.  Fire 
Assoc.,  87  Mo.  App.  83. 

1 86.  5.  Equitable  Assignments.  —  See  North- 
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187.  bb.  Deposit  or  Pledge  of  Policy.  —  See  notes  2,  3,  6. 

ec.  Assignment  for  Benefit  of  Creditors  or  in  Bankruptcy.  —  See  note  8. 

188.  (c)  Consent  to  the  Assignment  —  aa.  Conditions  of  Obtaining  Consent  Must  Be 
Observed  —  See  notes  2,  3. 

bb.  Form  or  Manner  of  Giving  Consent  —  What  Is  Sufficient  Consent  Generally. 
■ —  See  note  4. 

1  89.    Mere  Notice  to  Insurance  Company.  —  See  note  8. 

190. 

te.  Consideration  for  Giving  Consent.  —  See  note  1 1. 
191.    go.  Waiver  of  Consent  —  (aa)  Consult  May  Be  Waived.  —  See  notes  I,  2. 

(bb)  What  Constitutes  a  Waiver.  —  See  note  5. 
193.    (2)  Equitable  Assignments  —  (a)  In  General  —  aa.  Equitable  Assignment 
May  Exist  Without  Legal.  — See  notes  I,  2. 

bb.  Rights  of  Equitable  Assignee.  —  See  note  5. 

193.  (3)  Interest  of  Assignee  —  (a)  In  Legal  Assignments.  —  See  note  4. 
(b)  In  Equitable  Assignments.  —  See  notes  6,  8. 

194.  (5)  Assignment  After  Breach  of  Conditions — (a)  In  General.  —  See 
notes  5,  7. 

195.  (d)  Breach  of  Other  Conditions.  —  See  note  5. 

196.  See  note  1. 

(6)  Assignment  of  Invalid  Policy.  —  See  notes  2,  3,  5. 


am  v.  International  Ins.  Co.,  45  N.  Y.  App. 
Div.  177,  affirmed  165  N.  Y.  666. 

187.  2.  Deposit  as  Collateral  Not  an  Assign- 
ment. — ■  Dickey  v.  Pocomoke  City  Nat.  Bank, 
89  Md.  280;  Key  v.  Continental  Ins.  Co.,  101 
Mo.  App.  344,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  187  ;  Northam  v.  International 
Ins.  Co.,  45  N.  Y.  App.  Div.  177,  affirmed  165 
N.  Y.  666. 

An  assignment  as  collateral  does  not  affect 
the  validity  of  the  policy  though  absolute  in 
form,  and  parol  evidence  is  admissible  to  show 
the  true  object  of  the  assignment.  Imperial 
Ins.  Co.  v.  Wolf,  11  Ohio  Cir.  Dec.  815,  21  Ohio 
Cir.  Ct.  202. 

3.  Contra,  Where  Partial  Assignment  Forbidden. 

—  Key  v.  Continental  Ins.  Co.,  101  Mo.  App. 
351,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  187. 

6.  Deposit  of  Policy  with  Mortgagee.  —  Key  v. 
Continental  Ins.  Co.,  101  Mo.  App.  351,  fir- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
187. 

8.  General  Assignment  for  Creditors.  —  In  re 

Hamilton,  102  Fed.  Rep.  683. 

188.  2.  Conditions  in  Policy  as  to  Consent 
Upheld.  —  See  Virginia-Carolina  Chemical  Co. 
v.  Sundry  Ins.  Co.,  108  Fed.  Rep.  451. 

3.  Effect  of  Insured's  Failure  to  Procure  Consent. 

—  Farmers  Mut.  Ins.  Assoc.  v.  Price,  112  Ga. 
264;  Hall  v.  Continental  Ins.  Co.,  (Ky.  1905) 
84  S.  W.  Rep.  519. 

4.  Any  Method  of  Consent  in  Absence  of  Stipula- 
tion Sufficient.  —  Queen  Ins.  Co.  v.  Block,  58  S. 
W.  Rep.  471,  22  Ky.  I..  Rep.  626. 

Consent  to  Transfer  a  Policy  to  One  Co-owner 
has  been  held  to  be  sufficient  consent  to  trans- 
fer to  another.  Palatine  Ins.  Co.  v.  Boyd,  (Tex. 
Civ.  App.  1899)  50  S.  W.  Rep.  643. 

18f>.  8.  Mere  Notice  to  Company.  —  Hall  v. 
Continental  Ins.  Co.,  (Ky.  1905)  84  S.  W.  Rep. 
510- 

190.  11.  When  Assignee  Agrees  to  Pay  the 
Premium.  — Vining  v.  Franklin  F.  Ins.  Co.,  89 
Mo.  App.  311. 


191.  1.  Clause  Against  Assignment  May  Be 
Waived.  —  Hayes  v.  Saratoga,  etc.,  F.  Ins.  Co., 
81  N.  Y.  App.  Div.  287,  affirmed  179  N.  Y.  535. 

2.  Provisions  as  to  Form  of  Consent  Waivable. 

—  Northam  v.  International  Ins.  Co.,  45  N.  Y. 
App.  Div.  177,  affirmed  165  N.  Y.  666. 

5.  Receipt  of  Premiums  from  Assignee.  — 
Northam  v.  International  Ins.  Co.,  45  N.  Y. 
App.  Div.  177,  affirmed  165  N.  Y.  666. 

192.  1.  Assignment  of  Policy  Alone  Before 
Loss  Upheld  in  Equity.  —  See  Dickey  v.  Poco- 
moke City  Nat.  Bank,  89  Md.  280. 

2.  Right  Vests  on  Loss.  —  See  Dickey  v.  Poco- 
moke City  Nat.  Bank,  89  Md.  280. 

6.  Assignee  in  Equity  Takes  Subject  to  Equities. 

—  McDonald  v.  Daskam,  (C.  C.  A.)  116  Fed. 
Rep.  276. 

193.  4.  When  Company  Consents  to  Assign- 
ment with  Full  Knowledge.  —  See  Brown  v.  Com- 
mercial F.  Ins.  Co.,  21  App.  Cas.  (D.  C.)  325. 

6.  Assignment  in  Equity  Effective  Without  In- 
terest. —  Baughman  v.  Camden  Mfg.  Co.,  65  N. 
J.  Eq.  546,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  193. 

8.  Policy  Indorsed  to  Third  Party.  —  Baugh- 
man v.  Camden  Mfg.  Co.,  65  N.  J.  Eq.  546, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2ded.) 
193. 

194.  5.  Assignee  Takes  Subject  to  Conditions 
of  Original  Policy.  —  Stanstead,  etc.,  Mut.  F. 
Ins.  Co.  v.  Gooley,  9  Quebec  Q.  B.  324. 

7.  See  Home  Mut.  Ins.  Co.  v.  Nichols,  (Tex. 
Civ.  App.  1903)  72  S.  W.  Rep.  440. 

195.  5.  Sole  Ownership  Required.  —  Stan- 
stead,  etc.,  Mut.  F.  Ins.  Co.  v.  Gooley,  9  Quebec 
Q.  B.  324. 

19(1.  1.  Breach  of  Condition  Against  Other 
Insurance.  —  Migner  v.  St.  Lawrence  F.  Ins. 

Co.,  10  Quebec  K.  B.  122. 
2.  Void  Policy  Not  Validated  by  Assignment.  — 

Stanstead,  etc.,  Mut.  F.  Ins.  Co.  v.  Gooley,  9 
Quebec  Q.  B.  324  ;  Vining  v.  Franklin  F.  Ins. 
Co.,  89  Mo.  App.  311,  holding  that  the  policy 
may  be  validated  by  agreement  amounting  to  a 
new  contract. 
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1  !><>.    (7)  Assignment  to  Particidar  Person  —  (a)  To  Alienee  of  Property  — 

a.i.  Consi  1  ru  riis  a  New  Contract  of  Insurance.  —  See  note  8. 

1117.    cc  Effbct  op  Breach  of  Conditions  by  Assignor.  —  See  note  5. 

(b)  To  Creditor  as  Collateral  Security  —  aa.  Assignee  Has  a  Lien  on  Proceeds 

of  Policy.  —  Sec  note  3. 

sJOO.  b.  Under  Assignments  After  Loss  —  (i)  An  Assignment  of  a 
Chose  in  Action.  —  See  notes  1,  2,  3,  4,  5. 

(2)  Assignee  Takes  Policy  Subject  to  Equities.  —  See  note  7. 

(3)  Insurer  Cafinot  Prevent  or  Restrict  Such  Assignment.  —  See 

note  9. 

201.  See  note  3. 

202.  4.  Mortgagees  —  b.  Under  Particular  Contracts  or  Policies 

—  (i)  Policy  Payable  to  Mortgagee — (a)  By  Ordinary  or  "Open"  Mortgage  Clause  — 

aa.  Contract  Still  Between  Mortgagor  and  Insurer.  —  See  notes  6,  7. 

id.  A  Mere  Direction  as  to  Mode  of  Payment.  —  See  note  8. 


Policy  Invalidated  by  Assignment  —  Effect  of 
Subsequent  Consent.  — ■  Where  the  owner  of  prop- 
erty conveyed  it  to  a  married  woman,  and  at 
the  same  time,  by  mistake,  assigned  to  the  hus- 
band of  the  vendee  the  insurance  policy  on  the 
property,  the  insurer  consenting  thereto,  but 
subsequently  before  the  loss  the  husband  as- 
signed the  policy  to  the  vendee  with  the  con- 
sent of  the  insurer,  the  latter  assignment  and 
the  insurer's  consent  were  held  to  validate  the 
policy,  even  though  it  was  void  while  held  by 
the  vendee's  husband.  Rines  v.  German  Ins. 
Co.,  78  Minn.  46. 

196.  3.  Wagering  Policies.  —  Franklin  Ins. 
Co.  v.  Wolff,  23  Ind.  App.  549.  See  also  Vining 
v.  Franklin  F.  Ins.  Co.,  89  Mo.  App.  311. 

5.  Misrepresentation  of  Title. — Stanstead.etc, 
Mut.  F.  Ins.  Co.  v.  Gooley,  9  Quebec  Q.  B. 
324- 

8.  Assignment  to  Alienee  Creates  New  Contract. 

—  Virginia-Carolina  Chemical  Co.  v.  Sundry 
In9.  Co.,  ic8  Fed.  Rep.  451  ;  Bayless  t>.  Mer- 
chants' Town  Mut.  Ins.  Co.,  106  Mo.  App.  684; 
Home  Mut.  Ins.  Co.  v.  Nichols,  (Tex.  Civ.  App. 
1903)  72  S.  W.  Rep.  440;  Connecticut  F.  Ins. 
Co.  v.  Hilbrant,  (Tex.  Civ.  App.  1903)  73  S. 
W.  Rep.  538.  See  also  In  re  Hamilton,  102  Fed. 
Rep.  683. 

197.  5.  Effect  of  Assignor's  Acts.  —  Bayless 
v.  Merchants'  Town  Mut.  Ins.  Co.,  106  Mo.  App. 
684  ;  Home  Mut.  Ins.  Co.  v.  Nichols,  (Tex.  Civ. 
App.  1903)  72  S.  W.  Rep.  440. 

198.  3.  Assignment  as  Collateral  Attaches  as 
Lien.  —  Brown  v.  Commercial  F.  Ins.  Co.,  21 
App.  Cas.  (D.  C.)  325. 

Assignee's  Interest  Extends  Only  to  Amount  of 
Debt.  —  Clark  v.  German  Ins.  Co.,  84  Mo.  App. 
243- 

200.     1.  After  Loss  Insured's  Interest  Is 

Chose  in  Action,  —  Fuller  v.  New  York  F.  Ins. 
Co.,  (Mass.  1903)  67  N.  E.  Rep.  879;  Phoenix 
Ins.  Co.  v.  Carnahan,  63  Ohio  St.  258. 

2.  Such  Interest  Assignable.  —  Indian  River 
State  Bank  v.  Hartford  F.  Ins.  Co.,  (Fla.  1903) 
35  So.  Rep.  228  ;  Fuller  v.  New  York  F.  Ins. 
Co.,  (Mass.  1903)  67  N.  E.  Rep.  879;  Phcenix 
Ins.  Co.  v.  Carnahan,  63  Ohio  St.  258. 

Proof  of  Loss  by  the  Insured  Is  Not  a  Pre- 
requisite to  a  valid  assignment.  Greenwich  Ins. 
Co.  v.  Columbia  Mfg.  Co.,  73  111.  App.  560. 

3.  Assignee  May  Sue. —  Indian  River  State 
Bank  v.  Hartford  F.  Ins.  Co.,  (Fla.  1903)  35 


So.  Rep.  228 ;  Georgia  Co-operative  F.  Assoc. 
v.  Borchardt,  123  Ga.  181  ;  Phcenix  Ins.  Co.  v. 
Carnahan,  63  Ohio  St.  258.  See  also  Frels  v. 
Little  Black  Farmers'  Mut.  Ins.  Co.,  120  Wis. 
590. 

4.  Assignee  Not  Affected  by  Assignor's  Acts.  — 

Georgia  Co-operative  F.  Assoc.  v.  Borchardt, 
123  Ga.  181. 

5.  Frels  v.  Little  Black  Farmers'  Mut.  Ins. 
Co.,  120  Wis.  590. 

7.  Assignee  Takes  Subject  to  Equities.  — 
Georgia  Co-operative  F.  Assoc.  v.  Borchardt,  123 
Ga.  181. 

9.  Assignable  After  Loss  Without  Consent.  — 

Fuller  v.  New  York  F.  Ins.  Co.,  (Mass.  1903) 
67  N.  E.  Rep.  879. 

201.  3.  Provisions  Against  Assignment  In- 
applicable After  Loss.  —  Georgia  Co-operative  F. 
Assoc.  v.  Borchardt,  123  Ga.  181. 

202.  6.  "  Open  Mortgage  Clause  "  —  Contract 
Between  Insured  and  Mortgagor.— Collinsville 
Sav.  Soc.  v .  Boston  Ins.  Co.,  77  Conn.  676 ; 
Farmers  Bank  t>.  Manchester  Assur.  Co.,  106 
Mo.  App.  114;  Post  Printing,  etc.,  Co.  v.  In- 
surance Co.  of  North  America,  189  Pa.  St.  300; 
Swearingen  v.  Hartford  Ins.  Co.,  52  S.  Car. 
309 ;  Hamburg-Bremen  F.  Ins.  Co.  v.  Ruddell, 
(Tex.  Civ.  App.  1904)  82  S.  W.  Rep.  826;  Boyd 
v.  Thuringia  Ins.  Co.,  25  Wash.  447  ;  Staats  v. 
Georgia  Home  Ins.  Co.,  (W.  Va.  1905)  50  S.  E. 
Rep.  815  ;  Keith  v.  Royal  Ins.  Co.,  117  Wis.  531. 

Where  Mortgage  Exceeds  the  Amount  of  Policy, 
Mortgagee  May  Sue  for  Entire  Amount.  —  Pan- 
handle Nat.  Bank  v.  Security  Co.,  18  Tex.  Civ. 
App.  96. 

7.  Mortgagor  Remains  the  Insured. —  Monroe 
Bldg.,  etc.,  Assoc.  v.  Liverpool,  etc.,  Ins.  Co.,  50 
La.  Ann.  1243;  Post  Printing,  etc.,  Co.  v.  In- 
surance Co.  of  North  America,  189  Pa.  St.  300; 
Swearingen  v.  Hartford  Ins.  Co.,  52  S.  Car. 
309  ;  Boyd  v.  Thuringia  Ins.  Co.,  25  Wash.  447  ; 
Staats  v.  Georgia  Home  Ins.  Co.,  (W.  Va.  1905) 
So  S.  E.  Rep.  815;  Keith  v.  Royal  Ins.  Co.,  117 
Wis.  531. 

8.  Direction  of  Payment  Not  an  Assignment.  — 

Collinsville  Sav.  Soc.  v.  Boston  Ins.  Co.,  77 
Conn.  676  ;  Franklin  Ins.  Co.  v.  Wolff,  23  Ind. 
App,  549;  Christenson  v.  Fidelity  Ins.  Co.,  117 
Iowa  77,  94  Am.  St.  Rep.  286,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  202;  Staats 
v.  Georgia  Home  Ins.  Co.,  (W.  Va.  1905)  50  S. 
E.  Rep.  815. 
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203.  See  note  I. 

cc  Policy  Avoided  by  Breaches  of  Mortgagor.  —  See  notes  3,  4. 

204.  Acta  of  Mortgagor  Avoiding  Policy.  —  See  notes  I,  2. 
dd.  Equitable  Rights  of  Mortgagee.  —  See  note  8. 

205.  See  note  1. 

(b)  By  the  "  Union  Mortgage  Clause  "  —  aa.  In  General.  —  See  notes  2,  3,  4. 
200.    bb.  Independent  Insurance  upon  Mortgagee's  Interest  —  The    Union  Mort- 
gage Clause  Incorporated  into  a  Policy.  —  See  note  I. 

Where  the  Clause  Is  Attaohed  to  an  Existing  Policy.  —  See  note  2. 


203.  1.  Effect  of  Such  Direction.  —  Dela- 
ware Ins.  Co.  v.  Greer,  (C.  C.  A.)  120  Fed.  Kep. 
916;  Hamburg-Bremen  F.  Ins.  Co.  v.  Ruddell, 
(Tex.  Civ.  App.  1904)  82  S.  W.  Rep.  826. 

3.  Mortgagee  Succeeds  Only  to  Rights  of  Mort- 
gagor. — ■  Delaware  Ins.  Co.  v.  Greer,  (C.  C.  A.) 
120  Fed.  Rep.  916;  Franklin  Ins.  Co.  v.  Wolff, 
23  Ind.  App.  549;  Christenson  v.  Fidelity  Ins. 
Co.,  117  Iowa  77,  94  Am.  St.  Rep.  286,  citing 
13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  203; 
Monroe  Bldg.,  etc.,  Assoc.  v.  Liverpool,  etc., 
Ins.  Co.,  50  La.  Ann.  1243;  Lewis  v.  Guardian 
F.,  etc.,  Assur.  Co.,  93  N.  Y.  App.  Div.  157, 
affirmed  :8i  N.  Y.  392,  106  Am.  St.  Rep.  557; 
Hamburg-Bremen  F.  Ins.  Co.  v.  Ruddell,  (Tex. 
Civ.  App.  1904)  82  S.  W.  Rep.  826;  Boyd  v. 
Thuringia  Ins.  Co.,  25  Wash.  447 ;  Staats  v. 
Georgia  Home  Ins.  Co.,  (VV.  Va.  1905)  50  S. 
E.  Rep.  815. 

4.  Breach  by  Mortgagor  Defeats  Mortgagee  — 
United  Stares.  —  Delaware  Ins.  Co.  v.  Greer, 
(C.  C.  A.)  120  Fed.  Rep.  916. 

Connecticut.  —  Collinsville  Sav.  Soc.  v.  Bos- 
ton Ins.  Co.,  77  Conn.  676. 

Indiana.  —  Franklin  Ins.  Co.  v.  Wolff,  23  Ind. 
App.  549- 

Iowa.  —  Christenson  v.  Fidelity  Ins.  Co.,  117 
Iowa  77,  94  Am.  St.  Rep.  286,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  203. 

Louisiana.  —  Monroe  Bldg.,  etc.,  Assoc.  v. 
Liverpool,  etc.,  Ins.  Co.,  50  La.  Ann.  1243. 

Neiv  York.  —  Rosenstein  v.  Traders  Ins.  Co., 
79  N.  Y.  App.  Div.  481  ;  Lewis  v.  Guardian  F., 
etc.,  Assur.  Co..,  93  N.  Y.  App.  Div.  157,  af- 
firmed 1 8 1  N.  Y.  392,  106  Am.  St.  Rep.  557. 

Texas.  —  Hamburg-Bremen  F.  Ins.  Co.  v. 
Ruddell,  (Tex.  Civ.  App.  1904)  82  S.  W.Rep.  826. 

West  Virginia.  —  Staats  V.  Georgia  Home 
Ins.  Co.,  (W.  Va.  1905)  5°  S.  E.  Rep.  815. 

Canada.  —  Stanstead,  etc.,  Mut.  F.  Ins.  Co.  v. 
Gooley,  9  Quebec  Q.  B.  324. 

And  see  supra,  this  title,  172.  1.  2. 

Conditions  Held  Not  to  Attach  to  Mortgagee's 
Interest.  —  Fast  v.  New  Orleans  Ins.  Assoc.,  76 
Miss.  697. 

When  Mortgagee  Not  Affected.  —  See  Senor  v. 
Western  Millers'  Mut.  F.  Ins.  Co.,  181  Mo.  104. 

Where  the  Mortgagee  Is  the  Party  Whose  Assur- 
ance Is  Intended  by  the  policy,  no  subsequent 
acts  of  the  mortgagor  will  invalidate  the  policy. 
Boyd  v.  Thuringia  Ins.  Co.,  25  Wash.  447. 

"2<>  8.  1.  Other  Insurance. — -Franklin  Ins. 
Co.  v.  Wolff,  23  Ind.  App.  549;  Monroe  Bldg., 
etc.,  Assoc.  v.  Liverpool,  etc.,  Ins.  Co.,  50  La. 
Ann.  1243.  See  also  Lewis  v.  Guardian  F.,  etc., 
Assur.  Co.,  93  N.  Y.  App.  Div.  157,  affirmed 
181  N.  Y.  392,  106  Am.  St.  Rep.  557. 

2.  Alienation.  —  Rosenstein  v.  Traders'  Ins. 
Co.,  79  N.  Y.  App.  Div.  481. 

Exception   Provided   by  Policy.  —  Where  the 


policy  stipulates  that  alienation  of  the  property 
by  the  owner  shall  not  invalidate  the  policy 
as  against  the  interests  of  the  mortgagee,  pro- 
vided the  latter  notifies  the  insurer,  if  the  mort- 
gagee has  knowledge  thereof  and  there  is  evi- 
dence tending  to  show  that  the  owner  was  at 
the  time  of  the  transfer  such  agent  and  repre- 
sentative of  the  mortgagee  as  that  his  knowl- 
edge of  the  transfer  would  be  imputed  to  the 
mortgagee,  and  that  notice  was  not  given  of  the 
transfer,  the  question  of  the  compliance  of 
the  mortgagee  with  the  provision  as  to  notice  is 
for  the  jury.  Alamo  F.  Ins.  Co.  v.  Davis,  25 
Tex.  Civ.  App.  342. 
8.  Mortgagee's  Consent  to  Revocation  Required. 

—  Security  Co.  v.  Panhandle  Nat.  Bank,  93 
Tex.  575.  See  also  Panhandle  Nat.  Bank  v. 
Security  Co.,  18  Tex.  Civ.  App.  96. 

205.    1.  Entry  into  Accord  and  Satisfaction. 

—  Contra,  Collinsville  Sav.  Soc.  v.  Boston  Ins. 
Co.,  77  Conn.  676. 

2.  Union  Mortgage  Clause.  —  See  Magoun  v. 
Fireman's  Fund  Ins.  Co.,  86  Minn.  486,  91  Am. 
St.  Rep.  370,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  205. 

Diminution  of  Security.  —  Lender  the  mort- 
gagee clause  the  company  undertakes  that  the 
capacity  of  the  property  to  pay  the  mortgage 
debt  shall  not  be  diminished,  and  that,  if  it  is 
diminished  by  fire,  it  will  pay  over  the  loss  to 
the  mortgagee,  irrespective  of  the  fact  that  the 
property  in  its  damaged  condition  may  be  more 
than  sufficient  to  pay  the  mortgage  debt.  Uhl- 
felder  v.  Palatine  Ins.  Co.,  (Supm.  Ct.  Tr.  T.) 
44  Misc.  (N.  Y.)  153. 

3.  Collinsville  Sav.  Soc.  v.  Boston  Ins.  Co., 
77  Conn.  676  ;  Glens  Falls  Ins.  Co.  v.  Porter,  44 
Fla.  568  ;  Magoun  v.  Fireman's  Fund  Ins.  Co.,  86 
Minn.  486,  91  Am.  St.  Rep.  370,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  205;  Uhl- 
felder  v.  Palatine  Ins.  Co.,  (Supm.  Ct.  Tr.  T.) 
44  Misc.  (N.  Y.)  153. 

4.  Such  Clause  Valid.  — ■  Glens  Falls  Ins.  Co. 
v.  Porter,  44  Fla.  568. 

20<>.  1.  Union  Mortgage  Clause  Is  Independ- 
ent Policy  for  Mortgagee.  —  Collinsville  Sav. 
Soc.  v.  Boston  Ins.  Co.,  77  Conn.  676  ;  Queen 
Ins.  Co.  v.  Dearborn  Sav.,  etc.,  Assoc.,  75  111. 
App.  371,  affirmed  175  111.  115  ;  Magoun  v.  Fire- 
man's Fund  Ins.  Co.,  86  Minn.  486,  91  Am.  St. 
Rep.  370,  citing  13  Am.  and  Eng.  Encyc;  of 
Law  (2d  ed.)  206;  Burnham  v.  Royal  Ins.  Co., 
75  Mo.  App.  394;  Uhlfelder  v.  Palatine  Ins.  Co., 
(Supm.  Ct.  Tr.  T.)  44  Misc.  (N.  Y.)  153  ;  Smith 
v.  Union  Ins.  Co.,  25  R.  I.  260,  105  Am.  St. 
Rep.  882.  Compare  Glens  Falls  Ins.  Co.  v. 
Porter,  44  Fla.  568. 

2.  Clause  Attached  to  Existing  Policy  Is  Inde- 
pendent. —  Baldwin  v.  German  Ins.  Co.,  105 
Iowa  379. 
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Mortgagee  a  Party  —  -  Two  Contracts  in  Substance.  —  See  note  3- 

..  Policy  Nor  Avoided  uy  Act  OR  Neglect  of  Mortgagor. —  See  notes  4,  5. 
Illustrations.  —  See  note  6. 

207.  See  notes  2,  3. 

</,/.  Stipulations  of  Policy  Binding  upon  Mortgagee.  —  See  note  5. 
Some  Limitations  upon  the  General  Rule.  —  See  notes  6,  9. 

208.  (2)  Assignment  to  Mortgagee  —  Contract  Does  Not  Become  One  of  Indemnity 
to  Mortgagee.  —  See  note  I. 

Assignee  May  Recover  Only  When  Assignor  Could.  —  See  notes  2,  J. 

209.  5.  Parties  under  Peculiar  Forms  of  Policies  —  a.  Policy  Made  Pay- 
ABLE  TO  Third  Party  —  (i)  Contract  with  Insured  Is  Not  Changed.  —  See 
notes  1,  2,  3. 


Attaching  Clause  to  Invalid  Policy.  —  A  new 

nd  valid  contract  is  not  made  by  attaching  to 
an  invalid  policy  an  agreement  for  the  benefit 
of  the  mortgagee,  unless  there  is  a  new  con- 
sideration for  it.  Baldwin  v.  German  Ins.  Co., 
105  Iowa  379. 

•20<i.  3.  Under  Such  Clause  Mortgagee  a  Party. 
— ■  Collinsville  Sav.  Soc.  v.  Boston  Ins.  Co.,  77 
Conn.  676 ;  Queen  Ins.  Co.  v.  Dearborn  Sav., 
etc.,  Assoc.,  75  III.  App.  371,  affirmed  175  111. 
115;  Burnham  v.  Royal  Ins.  Co.,  75  Mo.  App. 
394;  Smith*!'.  Union  Ins.  Co.,  25  R.  I.  260,  105 
Am.  St.  Rep.  882;  Uhlfelder  v.  Palatine  Ins. 
Co.,  (Supm.  Ct.  Tr.  T.)  44  Misc.  (N.  Y.)  153. 
Compare  Glens  Falls  Ins.  Co.  v.  Porter,  44  Fla. 
568. 

4.  Mortgagee's  Rights  Unaffected  by  Aot  of 
Mortgagor.  —  Scottish  Union,  etc.,  Ins.  Co.  v. 
Held,  18  Colo.  App.  68;  Collinsville  Sav.  Soc. 
;•.  t'.oston  Ins.  Co.,  77  Conn.  676 ;  Glens  Falls 
Ins.  Co.  v.  Porter,  44  Fla.  568  ;  Magoun  v.  Fire- 
man's Fund  Ins.  Co.,  86  Minn.  486,  91  Am.  St. 
Rep.  370,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  206.  See  also  Key  v.  Continental 
Ins.  Co.,  101  Mo.  App.  344;  State  Ins.  Co.  v. 
Hale,  (Neb.  1901)  95  N.  W.  Rep.  473;  Breeyear 
v.  Rockingham  Farmers'  Mut.  F.  Ins.  Co.,  71 
N.  II.  445  ;  Agner  v.  Fireman's  Ins.  Co.,  14 
Ohio  Dec.  268;  Utter  v.  Lewis,  10  Pa.  Dist. 
50  ;  Southern  Bldg.,  etc.,  Assoc.  v.  Pennsylvania 
F.  Ins.  Co..  23  Pa.  Super.  Ct.  88. 

5.  Scottish  Union,  etc.,  Ins.  Co. v.  Field,  18  Colo. 
App.  68  (holding  that  the  mortgagee  was  not 
bound  by  a  stipulation  of  the  mortgagor  fixing 
the  amount  of  loss)  ;  Glens  Falls  Ins.  Co.  v. 
Porter,  44  Fla.  568 ;  Agner  v.  Fireman's  Ins. 
Co.,  14  Ohio  Dec.  268;  Smith  v.  Union  Ins. 
Co.,  25  R.  I.  260,  105  Am.  St.  Rep.  882. 

Canadian  Rule.  —  In  Canada  the  provision  ap- 
plies only  to  the  acts  of  the  mortgagor  after  the 
policy  comes  into  operation,  and  cannot  be  in- 
voked as  against  the  concealment  of  material 
facts  by  the  mortgagor  in  his  application  for 
the  policy.  Liverpool,  etc.,  Ins.  Co.  v.  Agri- 
cultural Sav.,  etc.,  Co.,  33  Can.  Sup.  Ct.  94. 

6.  Other  Insurance.  — ■  Breeyear  v.  Rockingham 
Farmers'  Mut.  F.  Ins.  Co.,  71  N.  H.  445. 

Where  the  agent  who  issued  the  policy  was  a 
part  owner  of  the  insured  premises  as  an  heir 
at  law  of  his  mother,  who  died  after  the  execu- 
tion of  the  mortgage,  and  was  also  one  of  the 
makers  of  the  note  to  secure  which  the  mort- 
gage was  given,  it  was  held  that  his  failure, 
when  issuing  the  policy,  to  notify  the  company 
of  these  facts,  and  his  failure  to  inform  the 
company  that  there  was  a  prior  mortgage  upon 


the  property,  issued  to  the  mortgagee,  could  not 
be  attributed  to  his  mother,  nor  would  that  fact 
invalidate  the  policy  issued  by  him,  although 
the  amount  was  in  excess  of  the  amount  per- 
mitted as  concurrent  insurance.  Magoun  v. 
Fireman's  Fund  Ins.  Co.,  86  Minn.  486,  91  Am. 
St.  Rep.  370. 

207.  2.  Alienation  by  Mortgagor.  —  Bree- 
year v.  Rockingham  Farmers'  Mut.  F.  Ins.  Co., 
71  N.  H.  445;  Utter  v.  Lewis,  10  Pa.  Dist.  50; 
Southern  Bldg.,  etc.,  Assoc.  v.  Pennsylvania  F. 
Ins.  Co.,  23  Pa.  Super.  Ct.  88. 

3.  Misrepresentation  by  Mortgagor.  —  Smith 
v.  Union  Ins.  Co.,  25  R.  I.  260,  105  Am.  St. 
Rep.  882. 

5.  Failure  to  Give  Notice  of  Change  of  Title 
Does  Not  Invalidate.  —  Whitney  v.  American 
Ins.  Co.,  (Cal.  1899)  56  Pac.  Rep.  50. 

6.  Proof  of  Loss  Not  Dispensed  With.  —  Com- 
pare Glens  Falls  Ins.  Co.  v.  Porter,  44  Fla. 
568. 

It  Is  Otherwise,  However,  where  it  is  ap- 
parent from  the  form  of  the  contract  that  the 
provision  as  to  proofs  of  loss  was  not  intended 
to  bind  the  mortgagee.  Queen  Ins.  Co.  v.  Dear- 
born Sav.,  etc.,  Assoc.,  75  111.  App.  371,  affirmed 
175  111.  115. 

9.  Policy  to  Be  Void  if  Building  Not  on  Insured's 
Ground. — -See  Allen  v.  Home  Ins.  Co.,  133 
Cal.  29. 

208.  1.  Effect  of  Assignment  to  Mortgagee. — 

Planters'  Mut.  Ins.  Assoc.  v.  Southern  Sav. 
Fund,  etc.,  Co.,  68  Ark.  8. 

2.  Mortgagee  Who  Is  Assignee  Bound  by  Acts 
of  Mortgagor.  —  Planters'  Mut.  Ins.  Assoc.  v. 
Southern  Sav.  Fund,  etc.,  Co.,  68  Ark.  8,  hold- 
ing, however,  that  where  the  assignment  is 
based  upon  a  contract  between  the  insurer  and 
the  assignee,  which  is  supported  by  a  new  and 
distinct  consideration,  the  contract  will  control. 

7.  Mortgagee's  Right  No  Better  than  Mort- 
gagor's. —  Planters'  Mut.  Ins.  Assoc.  v.  South- 
ern Sav.  Fund,  etc.,  Co.,  68  Ark.  8. 

209.  1.  Policy  Issued  Payable  to  Third  Per- 
son. —  Bradford  v.  Mutual  F.  Ins.  Co.,  112  Iowa 
495  ;  Milliken  v.  Woodward,  64  N.  J.  L.  444. 

2.  Policy  Indorsed  Payable  to  Third  Person  — 
What  "  Interest  "  Included.  —  An  indorsement 
making  the  policy  payable  to  a  third  person 
"  as  his  interest  may  appear  "  refers  not  to  an 
interest  existing  at  the  time  when  the  indorse- 
ment was  written,  but  to  such  interest  as  may 
appear  at  the  time  of  the  loss,  if  any.  without 
regard  to  the  character  of  the  interest,  or  the 
time  when  it  may  have  arisen.  The  interest 
referred  to  is  not  an  interest  in  the  property 
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310. 
311. 


313. 

note  2. 
313. 


(2)  A  Direction  to  the  Insurer  as  to  Payment.  —  See  note  2. 

(3)  Payee  Takes  Subject  to  All  Equities.  —  See  notes  6,  7,  8. 
See  notes  1,  2. 

(4)  Such  Direction  Not  an  Assignment.  —  See  notes  5,  7. 

(5)  Payee  Need  Have  No  Insurable  Interest.  —  See  note  8. 

b.  Policy  for  Another's  Benefit  —  (1)  In  General. 


See 


Tha 


c.  Policy  for  Whom  It  May  Concern  —  (1)  In  General  - 

Words  "  Whom  It  May  Concern."  —  See  note  6. 

314.    (2)  Policy  Inures  to  Benefit  of  Person  Intended.  — See  note  I. 

310.  d.  Policies  on  Goods  in  Trust  or  on  Commission  —  (1)  In 
General.  —  See  note  9. 

(2)  What  Goods  Are  Included.  —  See  note  1 1. 

317.  (3)  Recovery  under  Policy.  —  See  note  2. 

318.  III.  Form  of  the  Contract  —  1.  Parol  Contracts  of  Fire  Insurance  — 

a.  Validity  —  (1)  In  General.  — See  note  5. 
330.    Statute  of  Frauds.  —  See  note  I. 


insured,  but  is  an  interest  in  the  payment  of 
the  loss,  whether  predicated  upon  an  interest  in 
the  property  or  otherwise.  Atlas  Reduction  Co. 
v.  New  Zealand  Ins.  Co.,  (C.  C.  A.)  138  Fed. 
Rep.  497. 

209.  3.  Assignment  and  Consent  Does  Not  Sub- 
stitute New  Insured. — Atlas  Reduction  Co.z\  New 
Zealand  Ins.  Co.,  (C.  C.  A.)  138  Fed.  Rep.  497. 

210.  2.  Payment  Must  Be  Made  to  Third 
Party  in  Accordance  with  Direction.  —  Atlas  Re- 
duction Co.  v.  New  Zealand  Ins.  Co.,  (C.  C.  A.) 
138  Fed.  Rep.  497;  Milliken  v.  Woodward,  64 
N.  J.  L.  444. 

6.  Takes  Subject  to  Conditions  of  Policy.  — 
Heyl  v.  /Etna  Ins.  Co.,  (Ala.  1905)  38  So.  Rep. 
118;  Antes  v.  State  Ins.  Co.,  61  Neb.  55  ;  Milli- 
ken v.  Woodward,  64  N.  J.  L.  444. 

7.  Takes  Subject  to  Equities.  —  See  Antes  v. 
State  Ins.  Co.,  61  Neb.  55. 

8.  Want  of  Insurable  Interest.  —  Milliken  v. 
Woodward,  64  N.  J.  L.  444. 

211.  1.  Misstatement  of  Interest.  —  Milliken 
v.  Woodward,  64  N.  J.  L.  444. 

2.  Procuring  Other  Insurance.  —  Heyl  v.  M tn a 
Ins.  Co.,  (Ala.  1905)  38  So  Rep.  118. 

5.  Such  Direction  Not  Assignment.  —  See 
Virginia-Carolina  Chemical  Co.  v.  Sundry  Ins. 
Co.,  108  Fed.  Rep.  451. 

7.  Baughman  v.  Camden  Mfg.  Co.,  6s  N.  J. 
Eq.  546. 

8.  Insurable  Interest  for  Payee  Not  Necessary. 

—  Baughman  v.  Camden  Mfg.  Co.,  65  N.  J.  Eq. 
546,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
( 2d  ed.)  211. 

212.  2.  Insured  Need  Not  Be  Named.  —  See 
Hartford  F.  Ins.  Co.  v.  Keating,  86  Md.  130, 

63  Am.  St.  Rep.  499. 

21  it.  6.  Specific  Person  Need  Not  Be  Contem- 
plated. —  Hagan  v.  Scottish  Ins.  Co.,  186  U.  S. 

214.  1.  Policy  "for  Whom  It  May  Concern" 
Inures  to  Benefit  of  Party  Intended.  —  Virginia- 
Carolina  Chemical  Co.  v.  Sundry  Ins.  Co.,  108 
Fed.  Rep.  451. 

210.  9.  Insurance  by  Agent  or  Consignee 
Inuring  to  Real  Owner.  — ■  See  Smith  v.  Car- 
mack,  (Tenn.  Ch.  1901)  64  S.  W.  Rep.  372. 

11.  Policy  Covers  Property  Subsequently  Re- 
ceived. —  Smith  v.  Carmack,  (Tenn.  Ch.  1901) 

64  S.  W.  Rep.  372. 

3  Supp  E.  of  L. — 3 


217.  2.  SurpluB  Held  in  Trust.  —  Dalton  v. 
Milwaukee  Mechanics'  Ins.  Co.,  126  Iowa  377, 
citing  13  Am.  and  Eng.  Encyc".  of  Law  (2ded.) 
217;  Dalton  v.  Germania  F.  Ins.  Co.,  (Iowa 
1905)  102  N.  W.  Rep.  127. 

218.  5.  Oral  Insurance  Valid  —  Illinois.— 
Milwaukee  Mechanics  Ins.  Co.  v.  Graham,  80 
111.  App.  549,  affirmed  181  111.  158;  Concordia 
F.  Ins.  Co.  v.  Heffron,  84  111.  App.  610;  Fire 
Ins.  Co.  v.  Sinsabaugh,  101  111.  App.  55;  Con- 
tinental Ins.  Co.  v.  Roller,  101  111.  App.  77. 

Indiana.  —  Western  Assur.  Co.  v.  McAlpin, 
23  Ind.  App.  220,  77  Am.  St.  Rep.  423  ;  Hanover 
F.  Ins.  Co.  v.  Dole,  20  Ind.  App.  333. 

Kansas.  — ■  Phcenix  Ins.  Co.  v.  Ireland,  9  Kan. 
App.  644. 

Kentucky.- — Commercial  Union  Assur.  Co.  v. 
Urbansky,  113  Ky.  624;  Hartford  F.  Ins.  Co.  v. 
Trimble,  (Ky.  1904)  78  S.  W.  Rep.  462;  Mat- 
tingly  v.  Springfield  F.,  etc.,  Ins.  Co.,  (Ky.  1904) 
83  S.  W.  Rep.  577  ;  German-American  Ins.  Co. 
v.  Yellow  Poplar  Lumber  Co.,  (Ky.  1905)  84 
S.  W.  Rep.  ssi. 

Massachusetts.  —  Sanford  v.  Orient  Ins.  Co., 
174  Mass.  416,  75  Am.  St.  Rep.  358;  Goodhue 
v.  Hartford  F.  Ins.  Co.,  175  Mass.  187. 

Missouri.  — ■  Vining  v.  Franklin  F.  Ins.  Co., 
89  Mo.  App.  311. 

New  lersey.  —  J.  C.  Smith,  etc.,  Co.  v.  Prus- 
sian Nat.  Ins.  Co.,  68  N.  J.  L.  674. 

New  York.  —  Northam  v.  Dutchess  County 
Mut.  Ins.  Co.,  177  N.  Y.  73  ;  Abel  v.  Phcenix 
Ins.  Co.,  57  N.  Y.  App.  Div.  629. 

Pennsylvania.  —  Keystone  Mattress,  etc.,  Co. 
v.  Pittsburg  Underwriters,  21  Pa.  Super.  Ct.  38. 

Authority  of  Agent  to  Make  Oral  Contract,  — 
See  King  v.  Phcenix  Ins.  Co.,  101  Mo.  App.  163. 

Parol  Contract  by  Agent  Having  General 
Authority' to  Make  Contracts  Valid. — -Hanover 
F.  Ins.  Co.  v.  Dole,  20  Ind.  App.  333. 

Contract  Contained  in  "  Binder  "  Slip  Valid.  — 
British  American  Ins.  Co.  v.  Wilson,  77  Conn. 
559  I  J-  C.  Smith,  etc.,  Co.  v.  Prussian  Nat.  Ins. 
Co.,  68  N.  J.  L.  674- 

"  Binder  "  Slip  —  Nature  of  Contract  Question 
for  Jury.  ■ —  Underwood  v.  Greenwich  Ins.  Co., 
66  N.  Y.  App.  Div.  531. 

220.  1.  Statute  of  Frauds  InanplicpMr.  — 
Phoenix  Ins.  Co.  v.  Ireland,  9  Kan.  App,  6  1  1  ; 
Mattingly  v.  Springfield  F.,  etc.,  Ins.  Co.,  (Ky. 
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*2*-20.    (3)  In  Mutual  Insurance.  — See  note  7. 

391.   b.  Essentials  of  Parol  Insurance  —  (i)  Must  Be  Clearly 

Established.  — See  note  1. 

(2)  Must  Be  in  Pnesenti.  —  See  note  2. 

,.    DISTINCTIONS  —  Parol  Agreement  to  Issue  Policy  Not  a  Complete  Contract 
0!  Insurance.  —  See  note  3- 

d.  Loss  Before  Policy  Issues.  —  Sec  notes  1,  2,  3. 

e.  Conditions  of  Parol  Contract.  —  See  note  5. 

J.    MERGER  —  Parol  Contract  Not  Merged.  —  See  note  6. 

2.  The  Standard  Fire  Policy  —  a.  Character.  —  See  note  7.  > 


1904)  83  S.  W.  Rep.  577;  German-American 
Ins.  Co.  v.  Yellow  Poplar  Lumber  Co.,  (Ky. 

1905)  84  S.  W.  Rep.  551. 

Contract  Which  May  Be  Performed  in  a  Year 
Not  Within  Statute. —  Sanford  v.  Orient  ins. 
Co.,  174  Mass.  416,  75  Am.  St.  Rep.  358. 

220.  7.  Rule  Applies  to  Mutual  Companies. — 
Alliance  Co-operative  Ins.  Co.  v.  Corbett,  69 
Kan.  564  ;  Loomis  v.  Jefferson  County  Patrons' 
F.  Relief  Assoc.,  92  N.  Y.  App.  Div.  601. 

221.  1.  Burden  of  Proof.  —  Keystone  Mat- 
tress, etc.,  Co.  v.  Pittsburg  Underwriters,  21 
Pa.  Super.  Ct.  38. 

Essentials  of  Parol  Contract.  — ■  "  In  order  to 
make  a  valid  contract  of  insurance,  several 
things  must  concur:  First,  the  parties  must 
agree  upon  the  company  in  which  the  insurance 
is  to  be  placed  ;  second,  the  amount  of  the  in- 
surance must  be  definitely  fixed ;  third,  the 
duration  of  the  risk  must  be  agreed  upon,  and 
the  contract  must  be  definite  and  certain.  The 
absence  of  either  or  any  of  these  requisites  is 
fatal."  Insurance  Co.  of  North  America  v. 
Bird,  175  111.  42.  See  also  Western  Assur.  Co. 
v.  McAlpin,  23  Ind.  App.  220,  77  Am.  St.  Rep. 
423  ;  J.  C.  Smith,  etc.,  Co.  v.  Prussian  Nat.  Ins. 
Co.,  68  N.  J.  L.  674. 

Express  Agreement  as  to  Premium  and  Duration 
Not  Essential.  —  Concordia  F.  Ins.  Co.  v.  Heff- 
ron,  84  111.  App.  610. 

Where  the  Agent  Represents  Several  Companies, 
the  particular  company  must  be  designated. 
Hartford  F.  Ins.  Co.  v.  Trimble,  (Ky.  1904)  78 
S.  VV.  Rep.  462  ;  Kleis  v.  Niagara  F.  Ins.  Co., 
1 17  Mich.  469. 

Notice  of  Lack  of  Agent's  Power  —  Insurer  Not 
Bound.  —  Hartford  F.  Ins.  Co.  v.  Trimble,  (Ky. 
1904)  78  S.  W.  Rep.  462. 

Contract  Presumed  to  Call  for  "Written  Policy. 

—  Agricultural  Ins.  Co.  v.  Fritz,  61  N.  J.  L.  211. 
Existence  of  Contract  a  Question  of  Fact.  — 

Insurance  Co.  of  North  America  v.  Bird,  175 
111.  42. 

2.  Agreements  to  Insure  Not  Included.  — 
German  Ins.  Co.  v.  Downman,  (C.  C.  A.)  115 
Fed.  Rep.  481  ;  Western  Assur.  Co.  v.  McAlpin. 
23  Ind.  App.  220,  77  Am.  St.  Rep.  423  ;  Abel 
v.  Phcenix  Ins.  Co.,  47  N.  Y.  App.  Div.  81  ; 
Brown  v.  Dutchess  County  Mut.  Ins.  Co.,  64  N. 
Y.  App.  Div.  9;  Cleveland  Oil.  etc.,  Mfg.  Co.  v. 
Norwich  Union  F.  Ins.  Soc,  34  Oregon  228. 

Payment  of  PremHm  Not  Condition  Precedent. 

—  Western  Assur.  Co.  v.  McAlpin,  23  Ind.  App. 
220,  77  Am.  St.  Ren.  423. 

3.  Parol  Agreement;?  to  Is«ue  Poliiy.  —  Ger- 
man Ins.  Co.  v.  Downmnn.  (C.  C.  A.)  115  Fed. 
Rep.  481  :  Consumers'  Match  Co.  v.  German 
Ins.  Co.,  70  N.  J.  L.  226 ;  Brown  v.  Dutchess 


County  Mut.  Ins.  Co.,  64  N.  Y.  App.  Div.  9. 
See  also  King  v.  Phcenix  Ins.  Co.,  101  Mo.  App. 

163. 

'2*22.  1.  Loss  Before  Policy  Issues  under  Agree- 
ment. —  See  Everett  v.  O'Leary,  90  Minn.  154, 
holding  that  the  right  of  action  accrues  and 
the  statute  of  limitations  commences  to  run 
at  the  expiration  of  a  reasonable  time  within 
which  the  policy  should  have  issued,  and  not 
from  the  time  when  a  fire  occurs.  The  fact 
that  the  party  to  whom  the  policy  should  have 
been  issued  did  not  know  that  the  contract  had 
been  violated  will  not  prevent  the  running  of 
the  statute. 

2.  Sproul  v.  Western  Assur.  Co.,  33  Oregon 

98. 

3.  Direct  Payment  of  Loss  Decreed.  —  Western 
Assur.  Co.  v.  McAlpin,  23  Ind.  App.  220,  77 
Am.  St.  Rep.  423  ;  Hicks  v.  British  America 
Assur.  Co.,  162  N.  Y.  284. 

5.  Conditions  Implied.  —  Continental  Ins.  Co. 
v.  Roller,  101  111.  App.  77;  Vining  v.  Franklin 
F.  Ins.  Co.,  89  Mo.  App.  311  ;  Hicks  v.  British 
America  Assur.  Co.,  162  N.  Y.  284;  Sproul 
Western  Assur.  Co.,  33  Oregon  98 ;  Cleveland 
Oil,  etc.,  Mfg.  Co.  v.  Norwich  F.  Ins.  Soc,  34 
Oregon  228 ;  Young  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  68  S.  Car.  387.  See  also  Concordia  F.  Ins. 
Co.  v.  Heffron,  84  111.  App.  610;  Western  Assur. 
Co.  v.  McAlpin,  23  Ind.  App.  220,  77  Am.  St. 
Rep.  423. 

Conditions  of  Standard  Policy  Included  in  "Bind- 
er Slip  "  Contract  by  Reference  Thereto.  —  British 

American  Ins.  Co.  v.  Wilson,  77  Conn.  559. 

Memorandum  of  Contract.  ■ —  When  a  memo- 
randum of  a  contract  for  additional  insurance 
is  indorsed  upon  a  policy  previously  issued,  the 
stipulations  therein  contained,  in  so  far  as  they 
may  be  applicable,  are  to  be  treated  as  consti- 
tuting the  basis  of  the  new  contract.  London 
Assur.  Corp.  v.  Paterson,  106  Ga.  538. 

Waiver  of  Conditions  — Where  the  existence 
of  a  contract  to  insure  is  denied  by  the  insurer 
and  the  issuance  of  the  policy  is  refused,  the 
insurer  will  be  held  to  have  waived  such  condi- 
tions as  are  calculated  to  render  the  policy  void 
at  the  moment  of  its  execution,  unless  it  has 
given  notice  to  the  insured  that  they  will  be 
contained  in  the  policy  and  insisted  upon. 
Sproul  v.  Western  Assur.  Co.,  33  Oregon  98. 

Waiver  of  Proof  of  Loss  by  Refusing  to  Issue 
Policy.  —  Sproul  v.  Western  Assur.  Co.,  33  Ore- 
gon 98. 

6.  As  to  Mererer  of  Parol  Contract,  see  Kleis 

v.  Niagara  F.  Ins.  Co.,  117  Mich.  469. 

7.  States  Adopting  Standard  Form.  —  See  Sten- 
7c\  v.  Pennsylvania  F.  Tns.  Co.,  no  La.  1010. 
98  Am.  St.  Rep.  481,  citing  13  Am.  and  Eng. 
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923.    See  note  i. 

b.  Classes  of  Standard  Policies.  —  See  note  3. 

c.  Interpretation  of  Standard  Policy.  —  See  note  4. 

d.  VALIDITY  —  (1)  Constitutionality  of  Statute  —  [other  states].  — 
See  note  5«. 

(2)  Binding   Force  —  Effect   of  Using   Other   than   Standard   Form.  —  See 

note  7. 

Waiver  Not  Permitted.  —  See  note  9. 

224.    IV.  Prohibitions  and  Exceptions  —  1.  Alienation  and  Incumbrance 

—  a.  Object  and  Purpose  of  These  Clauses.  —  See  note  2. 

Statements  as  to  Title  —  (2)  Necessity  of  Stating  Title  — 

(a)  In  General.  —  See  notes  5,  6. 

(b)  What  Constitutes  Material  Misrepresentation  and  Concealment.  —  See  note  6a. 


Encyc.  of  Law  (2d  ed.)  222  ;  Hicks  v.  British 
America  Assur.  Co.,  162  N.  Y.  284;  Gough  v. 
Davis,  (Supm.  Ct.  Tr.  T.)  24  Misc.  (N.  Y.) 
245,  affirmed  39  N.  Y.  App.  Div.  639  ;  Temple 
v.  Niagara  F.  Ins.  Co.,  109  Wis.  372;  Straker 
v.  Phenix  Ins.  Co.,  101  Wis.  413. 

Statute  Not  Applicable  to  Policies  on  Property 
in  Other  States.  —  Loomis  v.  Lewis,  62  N.  Y. 
App.  Div.  433. 

223.  1.  Purpose  and  Effect  of  Standard  Pol- 
icy.—  Stenzel  v.  Pennsylvania  F.  Ins.  Co.,  no 
La.  1019,  98  Am.  St.  Rep.  481,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  223;  Hicks 
v.  British  America  Assur.  Co.,  162  N.  Y.  284; 
Commonwealth  Mut.  F.  Ins.  Co.  v.  Edwards, 
124  N.  Car.  116;  Straker  v.  Phenix  Ins.  Co., 
101  Wis.  413;  Vorous  v.  Phenix  Ins.  Co.,  102 
Wis.  76. 

3.  See  Goodhue  v.  Hartford  F.  Ins.  Co.,  175 
Mass.  187. 

4.  Construction.  —  See  Kollitz  v.  Equitable 
Mut.  F.  Ins.  Co.,  92  Minn.  234. 

Construction  to  Be  According  to  Plain  Meaning 
of  Language  Employed. —  Nelson  V.  Traders'  Ins. 
Co.,  86  N.  Y.  App.  Div.  66,  affirmed  181  N.  Y. 
472. 

5(i.  In  Maine  the  enactment  of  a  standard 
policy  statute  has  been  held  to  be  within  the 
powers  of  the  legislature.  Opinion  of  Justices, 
97  Me.  590. 

In  Michigan  and  Wisconsin  the  statutes  have 
been  held  to  be  unconstitutional.  King  v.  Con- 
cordia F.  Ins.  Co.,  (Mich.  1905)  103  N.  W.  Rep. 
616;  Vorous  v.  Phenix  Ins.  Co.,  102  Wis.  76. 

7.  Use  of  Other  Form  a  Criminal  Offense  under 
New  York  Statute.  —  Gough  v.  Davis,  (Supm. 
Ct.  Tr.  T.)  24  Misc.  (N.  Y.)  245,  affirmed  39 
N.  Y.  App.  Div.  639. 

Under  the  Massachusetts  Statute  of  1894,  c. 
522,  §§  60,  105,  providing  that  no  company 
shall  issue  a  different  policy,  under  penalty  of  a 
fine,  and  that  policies  issued  in  violation  of  the 
statute  shall  be  binding  on  the  insurer,  a  policy 
so  issued  must  be  construed  according  to  its 
terms,  not  as  though  it  conformed  to  the  re- 
quirements of  the  standard  policy.  Hewins  v. 
London  Assur.  Corp.,  184  Mass.  177. 

Standard  Policy  Statute  Not  Applicable  to  Mu- 
tual Insurance  Companies.  —  Worachek  v.  New 
Denmark  Mut.  Home  F.  Ins.  Co.,  102  Wis.  81. 

9.  Waiver. —  Hicks  v.  British  America  Assur. 
Co.,  162  N.  Y.  284;  Tompkins  v.  Hartford  F. 
Ins.  Co.,  22  N.  Y.  App.  Div.  380.  Comprrc 
Goodhue  V.  Hartford  F.  Ins.  Co.,  175  Mass.  187. 


Provision  Prohibiting  Waiver  Not  for  Benefit  of 
Insured.  —  Belt  v.  American  Cent.  Ins.  Co.,  29 
N.  Y.  App.  Div.  546,  affirmed  163  N.  Y.  555. 

224.  2.  See  Saunders  v.  Armstrong,  61  S. 
W.  Rep.  700,  22  Ky.  L.  Rep.  1789;  Win.  Skin- 
ner, etc.,  Shipbuilding,  etc.,  Co.  v.  Houghton,  92 
Md.  68,  84  Am.  St.  Rep.  485  ;  Dow  v.  National 
Assur.  Co.,  (R.  I.  1904)  58  Atl.  Rep.  999. 

5.  Material  Misrepresentation  Avoids  Policy.  — 
Pope  v.  Glenn  Falls  Ins.  Co.,  136  Ala.  670; 
Planters'  Mut.  Ins.  Co.  v.  Loyd,  67  Ark.  584, 
77  Am.  St.  Rep.  136;  Parrish  v.  Rosebud  Min., 
etc.,  Co.,  (Cal.  1903)  71  Pac.  Rep.  694,  affirmed 
140  Cal.  645  ;  Alberts  v.  Insurance  Co.  of  North 
America,  117  Ga.  854;  Germier  v.  Springfield 
F.  &  M.  Ins.  Co.,  109  La.  341  ;  Seal  v.  Farmers, 
etc.,  In's.  Co.,  59  Neb.  253  ;  Hayes  v.  U.  S.  Fire 
Ins.  Co.,  132  N.  Car.  702;  Tyree  v.  Virginia  F. 
&  M.  Ins.  Co.,  ss  W.  Va.  63. 

Severable  Contract  —  Misrepresentation  as  to 
Part  Will  Not  Invalidate  as  to  Remainder.  —  Don- 
ley v.  Glens  Falls  Ins.  Co.,  100  N.  Y.  App.  Div. 
69;  Continental  Ins.  Co.  v.  Gardner,  (Ky.  1901) 
62  S.  W.  Rep.  886. 

6.  Material  Concealment  Avoids  Policy. —  In- 
diana Ins.  Co.  v.  Pringle,  21  Ind.  App.  559; 
Germier  v.  Springfield  F.  &  M.  Ins.  Co.,  109 
La.  341. 

6(7.  Inquiry  and  Intentional  Concealment  Neces- 
sary to  Constitute  Legal  Concealment.  —  Ameri- 
can Cent.  Ins.  Co.  v.  Nunn,  (Tex.  Civ.  App. 
1904)  79  S.  W.  Rep.  88,  reversed  on  other 
grounds  98  Tex.  191. 

Where  it  is  stipulated  that  the  application 
shall  be  a  part  of  the  contract  and  a  warranty 
by  the  assured,  and  that,  if  the  interest  of  the 
latter  in  the  property  be  not  truly  stated  therein, 
the  policy  shall  be  void,  the  parties  have  settled 
for  themselves  what  shall  be  material,  and  the 
assured  cannot  be  permitted,  in  case  of  loss,  to 
claim  that  an  answer  is  immaterial  which  he 
has  contracted  should  be  considered  material. 
Cerys  v.  State  Ins.  Co..  71  Minn.  338. 

Constitutionality  of  Statute.  —  The  Tennessee 
statute  (Acts  Tenn.  1895,  c.  160,  p.  332)  which 
provides  that  "  no  written  or  oral  misrepre- 
sentation or  warranty  therein  made  in  the  nego- 
tiation of  a  contract  or  policy  of  insurance,  or 
in  the  application  therefor  by  the  assured,  or 
in  his  behalf,  shall  be  deemed  material  or  de- 
feat or  void  the  policy  or  prevent  its  attaching, 
unless  such  misrepresentation  is  made  with  ac- 
tual intent  to  deceive,  or  unless  the  matter  rep- 
resented increase  the  risk  of  loss."  is  consti- 
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*2*2*i.    aa.  Marital  Intekests.  —  Sec  note  I. 

bb.   MISCELLANEOUS  INTERESTS.           SeC  notes  6,  8,  O,. 

4*20.    (t.  Mortgages.    -  Sec  note  I. 

//./.  Taxes  —  A  Void  Tax  Sale.  —  See  note  4. 

(c)  Qualifications.  —  See  notes  5,  6,  7. 
9*17.    (3)  Effect    and   Construction   of  Statements  - 

Nondisclosure  Fatal.  —  See  note  3. 

bb.  Substantial  Accuracy  Sufficient.  —  See  note  4. 


(a)    In    General  — 


tutional.  Continental  F.  Ins.  Co.  v.  Whitaker, 
112  Tcnn.  151. 

225.  1.  Husband  Insuring  as  Owner  of  Wife's 
Property.  —  Planters'  Mut.  Ins.  Co.  v.  Loyd,  67 
Ark.  584,  77  Am.  St.  Rep.  136;  Tyree  V.  Vir- 
ginia F.  &  M.  Ins.  Co.,  55  W.  Va.  63. 

6.  Express  Condition  as  to  Ownership  of  Land. 

—  In  an  action  on  a  policy  which  provided  that 
"  this  entire  policy  shall  be  void  *  *  *  if 
the  interest  of  the  insured  in  the  property  be 
not  truly  stated  herein,  *  *  *  or  if  the 
subject  of  the  insurance  be  a  building  on  ground 
not  owned  by  the  insured  in  fee  simple,"  where 
it  appeared  from  the  evidence  introduced  by  the 
plaintiff  that  she  did  not  have  title  to  the  prop- 
erty insured,  and  that  her  interest  therein  was 
not  correctly  stated  in  the  policy,  and  it  fur- 
ther appeared  from  the  evidence  of  the  plain- 
tiff's husband  and  agent  that  he  told  the  agent 
of  the  insurance  company,  at  the  time  when  the 
policy  was  written,  that  the  property  insured 
belonged  to  the  plaintiff,  it  was  held  that  a 
nonsuit  was  properly  granted.  Alberts  v.  In- 
surance Co.  of  North  America,  117  Ga.  854. 

8.  Of  Vendor's  Lien.  —  See  Underwriters  F. 
Assoc.  v.  Palmer,  32  Tex.  Civ.  App.  447. 

9.  Of  Mortgage.  —  Indiana  Ins.  Co.  v,  Pringle, 
21  Ind.  App.  559;  McCarty  v.  Imperial  Ins.  Co., 
126  N.  Car.  820;  Southern  Ins.  Co.  v.  Estes, 
106  Tenn.  472;  Continental  F.  Ins.  Co.  v.  Whita- 
ker, 112  Tenn.  151  ;  Union  Assur.  Soc.  v.  Nails, 
101  Va.  613,  99  Am.  St.  Rep.  923. 

It  Is  Otherwise,  however,  where  the  insured 
voluntarily  states  that  the  property  is  unin- 
cumbered, even  though  such  statement  is  inno- 
cently made.  Hayes  v.  U.  S.  Fire  Ins.  Co.,  132 
N.  Car.  702. 

220.    1.  Mortgagor  Insuring  for  Mortgagee. 

—  Compare  Dunham  v.  Citizens  Ins.  Co.,  34 
Wash.  205. 

4.  Unpaid  Taxes,  —  See  McClelland  v.  Green- 
wich Ins.  Co.,  107  La.  124, 

Whiskey  in  Bonded  Warehouse  —  Unpaid  Taxes 
Cannot  Be  Deducted  by  Insurer.  —  Queen  Ins.  Co. 
v.  McCoin,  105  Ky.  806. 

5.  When  Interest  Need  Not  Be  Disclosed.  — 
Farmers'  Mut.  F.,  etc.,  Ins.  Co.  v.  Lecroy,  91 
111.  App.  41  ;  Indiana  Ins.  Co.  v.  Pringle,  21  Ind. 
App.  559;  Glens  Falls  Ins.  Co.  v.  Michael,  (Ind. 
'9°5)  74  N.  E.  Rep.  964 :  German  Ins.  Co.  v. 
Davis,  6  Kan.  App.  268 ;  McClelland  v.  Green- 
wich Ins.  Co.,  107  La.  124;  Slobodisky  v. 
Phenix  Ins.  Co.,  53  Neb.  816;  Hubbard  v. 
Austin,  8  Ohio  Dec.  iti  ;  Arthur  v.  Palatine  Ins. 
Co.,  35  Oregon  217,  76  Am.  St.  Rep.  450;  Union 
Assur.  Soc.  v.  Nails,  101  Va.  613,  99  Am.  St. 
Rep.  923.  See  also  Manchester  F.  Assur.  Co. 
v.  Abrams,  (C.  C.  A.)  89  Fed.  Rep.  932. 

6.  Where  No  Inquiries  Made,  Failure  to  Dis- 
close Not  Fatal.  —  McClelland  v.  Greenwich  Ins. 
Co.,  107  La.  124;  Slobodisky  v.  Phenix  Ins.  Co., 


53  Neb.  816;  Farmers',  etc.,  Ins.  Co.  v.  Mickel, 
(Neb.  1904)  100  N.  W.  Rep.  130;  Arthur  v. 
Palatine  Ins.  Co.,  35  Oregon  27,  76  Am.  St. 
Rep.  450.  See  also  Manchester  F.  Assur.  Co, 
v.  Abrams,  (C.  C.  A.)  89  Fed.  Rep-  932;  Sharp 
v.  Scottish  Union,  etc.,  Ins.  Co.,  136  Cal.  542; 
Union  Assur.  Soc.  v.  Nails,  101  Va.  613,  99 
Am.  St.  Rep.  923. 

Failure  to  Disclose  Existence  of  Mortgage  Not 
a  Breach  Where  No  Inquiry.  —  Koshland  v.  Hart- 
ford F.  Ins.  Co.,  31  Oregon  402. 

7.  Concealment  Must  Be  Intentional  and  Fraud- 
ulent.—  Helvetia  Swiss  F.  Ins.  Co.  v.  Edward 
P.  Allis  Co.,  1 1  Colo.  App.  264 ;  Seal  v.  Farm- 
ers, etc.,  Ins.  Co.,  59  Neb.  253  ;  Union  Assur. 
Soc.  v.  Nails,  101  Va.  613,  99  Am.  St.  Rep.  923. 
See  also  Continental  F,  Ins.  Co.  v.  Whitaker, 
112  Tenn.  151.  Compare  Hayes  v.  U.  S.  Fire 
Ins.  Co.,  132  N.  Car.  702. 

227.  3.  Specific  Inquiries  Must  Be  Faithfully 
Answered.  —  Baldwin  v.  German  Ins.  Co.,  105 
Iowa  379;  Niles  v.  Farmers'  Mut.  F.  Ins.  Co., 
119  Mich.  252;  King  v.  Tioga  County  Patrons' 
F.  Relief  Assoc.,  35  N.  Y.  App.  Div.  58  :  Arthur 
v.  Palatine  Ins.  Co.,  35  Oregon  27,  76  Am.  St. 
Rep.  450.  See  also  Roe  v.  Town  Mut.  F.  Ins. 
Co.,  78  Mo.  App.  452 ;  Fire  Assoc.  v.  American 
Cement  Plaster  Co.,  (Tex.  Civ.  App.  1905)  84 
S.  W.  Rep.  1 1 15. 

Where  a  Policy  Was  Issued  to  Joint  Owners, 
nondisclosure  of  an  incumbrance  on  the  interest 
of  one  was  held  to  be  a  misrepresentation. 
Denver  Tp.  Mut.  F.  Ins.  Co.  v.  Resor,  95  111. 
App.  197. 

Policy  Avoided  by  Misrepresentation  as  to 
Amount  of  Incumbrance.  —  Cerys  v.  State  Ins. 
Co.,  71  Minn.  338;  Seal  v.  Farmers,  etc,  Ins. 
Co.,  59  Neb.  253. 

Failure  to  Disclose  Incumbrance  —  Sufficiency 
of  Evidence  to  Show  Collusion  Between  Agent  and 
Insured.  —  See  Phcenix  Ins.  Co.  v,  McKernan, 
(  Ky.  1898)  46  S.  W.  Rep.  10. 

Misstatement  as  to  Incumbrance  Waived  by 
Acceptance  of  Premium  After  Notice.  —  Kingston 
Mut.  County  F.,  etc.,  Ins.  Co.  v.  Olmstead,  68 
111.  App.  in. 

4,  Answer  Substantially  Accurate  Is  Sufficient, 
—  Hubbard  v.  Austin,  8  Ohio  Dec.  in. 

An  Innocent  Misstatement  of  the  Owner's  Name 
by  a  Mortgagee  will  not  avoid  the  policy. 
Phcenix  Assur.  Co.  v.  Hinds,  67  Kan.  595. 

Sole  Ownership  of  Partnership  Property.  —  The 
statement  by  one  trading  under  a  firm  name 
that  the  property  insured  is  that  of  the  firm 
does  not  constitute  a  material  misrepresenta- 
tion, where  it  is  also  stated  that  the  person 
insuring  the  property  is  the  sole  member  of 
the  firm.  Bonnet  7'.  Merchants'  Ins.  Co.,  (Tex. 
Civ.  App.  1897)  42  S.  W.  Rep,  316. 

A  Statement  by  the  Insured  that  He  Ha»  the 
Equitable  Title  is  sufficient  where  he  holds  a 
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iJSS.    cc.  Application  to  Policies  Now  in  Use.  —  See  note  I. 

</</.  Statement  Inserted  by  Agent  of  Insurer.  —  See  note  2. 
229.    See  notes  1,2,  3. 


contract  for  the  land  which  he  has  pledged  for 
security  for  a  debt.  Born  v.  Home  Ins.  Co.,  120 
Iowa  299. 

A  Statement  by  the  Insured  that  His  Title  Is 
by  "  Deed  "  is  sufficient  to  put  the  insurer  upon 
inquiry  as  to  the  nature  of  the  title ;  and  the 
policy  is  not  avoided  by  the  fact  that  the  in- 
terest of  the  insured  is  that  of  a  tenant  by  en- 
tireties, although  it  contains  a  provision  avoid- 
ing the  policy  in  case  the  title  of  the  insured 
is  other  than  that  of  sole  and  unconditional 
owner.  Clawson  v.  Citizens'  Mat.  F.  Ins.  Co., 
121  Mich.  591. 

Question  for  Jury.  —  Under  the  Maine  statute 
■which  provides  that  erroneous  descriptions  of 
value  or  title  by  the  insured  shall  not  prevent 
a  recovery  unless  the  jury  finds  that  the  differ- 
ence between  the  property  as  described  and  as 
it  really  existed  contributed  to  the  loss,  or 
materially  increased  the  risk,  and  that  a  breach 
of  any  of  the  terms  of  the  policy  by  the  insured 
does  not  affect  the  policy  unless  it  materially 
increases  the  risk,  it  is  a  question  for  the  jury 
whether  the  risk  is  enhanced  by  the  fact  that 
the  building  insured  was  on  ground  not  owned 
by  the  insured.  Atherton  v.  British  America 
Assur.  Co.,  91  Me.  289. 

Burden  of  Proof. —  See  Home  Ins.  Co.  v.  Koob, 
1 '3  Ky-  360,  101  Am.  St.  Rep.  354. 

22S.    1.  Doctrine  under  Policies  Now  in  Use. 

—  Allen  v.  Home  Ins.  Co.,  133  Cal.  29;  Crike- 
lair  v.  Citizens'  Ins.  Co.,  168  111.  309,  6t  Am. 
St.  Rep.  119;  Kingston  Mut.  County  F.,  etc., 
Ins.  Co.  V.  Olmstead,  68  111.  App.  111;  Baldwin 
V.  German  Ins.  Co.,  105  Iowa  379;  Rosenstock 
V.  Mississippi  Home  Ins.  Co.,  82  Miss.  674; 
Hayes  v.  U.  S.  Fire  Ins.  Co.,  132  N.  Car.  702; 
Duda  v.  Home  Ins.  Co.,  20  Pa.  Super.  Ct.  244, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
228.  See  also  Slope  Mine  Coal  Co.  v.  Quaker 
City  Mut.  F.  Ins.  Co.,  13  Pa.  Super.  Ct.  626; 
Skinner  v.  Norman,  165  N.  Y.  565,  80  Am.  St. 
Rep.  776  ;  Hickey  v.  Dwelling-House  Ins.  Co., 
J 1  Ohio  Cir.  Dec.  13s,  20  Ohio  Cir.  Ct.  387. 
Coynparc  Glens  Falls  Ins.  Co.  v.  Michael,  (Ind. 
i9"S)  74  N.  E.  Rep.  964. 

2.  Erroneous  Statements  Chargeable  to  Agents. 

—  Southern  Ins.  Co.  v.  Hastings,  64  Ark.  253  ; 
Taylor  v.  Glens  Falls  Ins.  Co.,  44  Fla.  273  ; 
German-American  Ins.  Co.  v.  Yeagley,  163  Ind. 
651  ;  Home  Ins.  Co.  v.  Sylvester,  25  Ind.  App. 
207;  Sehaeffer  v.  Anchor  Mut.  F.  Ins.  Co.,  113 
Iowa  652;  McKibban  v.  Des  Moines  Ins.  Co., 
114  Iowa  41  ;  Georgia  Home  Ins.  Co.  v.  Holmes, 
75  Miss.  390,  65  Am.  St.  Rep.  611;  De  Land 
v.  ft'Ana.  Ins.  Co.,  68  Mo.  App.  277  ;  Rushnell 
i\  Farmers  Mut.  Ins.  Co.,  1 10  Mo.  App.  223; 
Continental  F.  Assoc.  v.  Norris,  30  Tex.  Civ. 
App.  290;  Virginia  F.  &  M.  Ins.  Co.  v.  Rich- 
mond Mica  Co..  102  Va.  429,  102  Am.  St.  Rep. 
846.  See  also  Greenwich  Ins.  Co.  v.  State, 
(Ark.  1905)  84  S.  W.  Rep.  1025;  Fire  Assoc. 
v.  Yeagley,  34  Ind.  App.  387. 

Statement  to  Soliciting  Broker  of  Insurer's 
Agents  Not  Notice  to  Insurer. — McGrath  v. 
Hmnr  Lis.  Co..  88  N.  Y.  App.  Div.  153. 

Notice  to  Agent  Before  Inception  of  Agency  Not 


Notice  to  Insurer.  —  Sergent  v.  Liverpool,  etc., 
Ins.  Co.,  66  N.  Y.  App.  Div.  46. 

Effect  of  Provision  in  Policy  Against  Notice  to 
Agent.  —  The  provision  in  the  policy  that  any 
knowledge  of  the  agent  not  set  forth  in  the 
application  shall  not  be  binding  upon  the  com- 
pany does  not  relieve  the  insurer  from  liability 
where  the  agent  has  inserted  incorrect  state- 
ments. Parno  V.  Iowa  Merchants  Mut.  Ins.  Co., 
1 14  Iowa  133. 

Sufficiency  of  Evidence  to  Show  Knowledge  of 
Agent.  —  See  Sergent  v.  Liverpool,  etc.,  Ins. 
Co.,  96  N.  Y.  App.  Div.  117. 

Burden  of  Proving  Knowledge  of  Agent  on 
Insured.  —  Sergent  v.  Liverpool,  etc.,  Ins.  Co., 
96  N.  Y.  App.  Div.  117. 

Effect  of  Acceptance  of  Policy  by  Insured. — 
Where  a  pr.rty  makes  application  for  a  policy 
to  the  agent  of  the  company,  designating  in 
such  application  the  company  from  which  he 
desires  the  policy,  describing  therein  the  prop- 
erty, and  answering  the  usual  questions  as  to 
ownership,  liens,  etc.,  and  in  his  absence,  and 
without  his  consent  or  knowledge,  the  applica- 
tion is  so  changed  as  to  make  it  an  application 
to  another  and  different  company,  which  issues 
the  policy,  varying  in  several  respects  from  the 
application,  which  latter  is  sent  by  mail  to  the 
assured,  although  such  party  accepts  the  policy, 
he  is  not  bound  by  the  representations  and  an- 
swers contained  in  the  application,  and  the 
policy  will  not  be  avoided  if  such  representa- 
tions and  answers  are  not  true.  Cleavenger  v. 
Franklin  F.  Ins.  Co.,  47  W.  Va.  595. 

Incumbrances.  —  Issuance  of  a  policy  after 
the  insured  has  fully  informed  the  agent  as  to 
existing  incumbrances  on  the  property  is  a 
waiver  of  a  condition  in  the  policy  that  it 
should  be  void  if  the  property  was  incumbered, 
notwithstanding  a  provision  that  there  should 
be  no  waiver  of  any  of  the  conditions  of  the 
policy  unless  such  waiver  was  written  upon  it  or 
attached  thereto.  Hobkirk  v.  Phoenix  Ins.  Co., 
102  Wis.  13. 

Reformation  of  Policy  Where  Agent  Has  Mis- 
stated Interest.  —  See  Dalton  v.  Milwaukee  Me- 
chanics' Ihs.  Co.,  126  Iowa  377;  Dalton  v.  Agri- 
cultural Ins.  Co.,  (Iowa  1905)  102  N.  W.  Rep. 
125;  Dalton  v.  Providence- Washington  Ins.  Co., 
(Iowa  1905)  102  N.  W.  Rep.  126. 

229.  1.  Statements  of  Title  by  Agent  — 
Misconceptions,  etc.,  Not  Fatal — Alabama. — 
Pope  v.  Glens  Falls  Ins.  Co.,  130  Ala.  356. 

California. — -Allen  v.  Home  Ins.  Co.,  133 
Cal.  29  ;  Sharp  v.  Scottish  Union,  etc.,  Ins.  Co., 
136  Cal.  542;  Parrish  v.  Rosebud  Min.,  etc.,  Co., 
(Cal.  1903)  71  Pac.  Rep.  694,  affirmed  140  Cal. 
645- 

Colorado.  —  American  Cent.  Ins.  Co.  v.  Don- 
Ion.  16  Colo.  App.  416. 

Georgia.  —  Johnson  v.  /Etna  Ins.  Co.,  123 
Ga.  404,  107  Am.  St.  Rep.  93. 

Illinois.  —  Danvers  Mut.  F.  Tns.  Co.  v. 
Schertz,  95  111.  App.  656. 

loiva.  —  Taylor  v.  Anchor  Mut.  F.  Ins.  Co., 
116  Iowa  625,  93  Am.  St.  Rep.  261;  Born  v. 
Home  Ins.  Co.,  120  Iowa  299. 
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Kansas.  Hartford  F.  Ins.  Co.  v.  McCarthy, 
69  Kan.  sss  :  German  Ins.  Co.  v.  Davis,  6  Kan. 
App.  208. 

Kentucky.  —  Germania  Ins.  Co.  v.  Ashby,  112 
Ky.  3°3i  99  Am.  St.  Rep.  295.  See  also  Teu- 
tonia  Ins.  Co.  v.  Howell,  (Ky.  igoo)  54  S.  W. 
Rep.  852. 

Mississippi.  —  Southern  Ins.  Co.  v.  Stewart, 
(Miss.  1901)  30  So.  Rep.  755.  . 

Missouri.  —  Montgomery  v.  Lebanon  Town 
Mm.  F.  Ins.  Co.,  80  Mo.  App.  500 ;  Ormsby  v. 
LaClede  Farmers'  Mut.  F.,  etc.,  Ins.  Co.,  98 
Mo.  App.  371,  105  Mo.  App.  143;  Nute  v.  Hart- 
fonl  F.  Ins.  Co.,  109  Mo.  App.  585. 

Nebraska.  —  Fidelity  Mut.  F.  Ins.  Co.  v. 
Lowe,  (Neb.  1903)  93  N.  W.  Rep.  749. 

New  York.  —  Skinner  v.  Norman,  165  N.  Y. 
565,  8g  Am.  St.  Rep.  776 ;  Brooks  v.  Erie  F. 
Ins.  Co.,  76  N.  V.  App.  Div.  275,  affirmed  177 
N.  Y.  572 ;  Hayes  v.  Saratoga,  etc.,  F.  Ins. 
Co.,  81  N.  Y.  App.  Div.  287,  affirmed  179  N.  Y. 
535 ;  Loomis  v.  Jefferson  County  Patrons'  F. 
Relief  Assoc.,  92  N.  Y.  App.  Div.  601. 

North  Carolina.  —  Clapp  v.  Farmers'  Mut.  F. 
Ins.  Assoc.,  126  N.  Car.  388;  Gerringer  v. 
North  Carolina  Home  Ins.  Co.,  133  N.  Car.  407. 
See  also  Strause  v.  Palatine  Ins.  Co.,  128  N. 
Ca»f.  64. 

Ohio.  —  Mitchell  v.  JEtna  Ins.  Co.,  6  Ohio 
Dec.  420,  4  Ohio  N.  P.  386. 

Oregon.  —  Koshland  v.  Hartford  F.  Ins.  Co., 
31  Oregon  402. 

Pennsylvania.  —  Carnes  v.  Farmers'  F.  Ins. 
Co.,  20  Pa.  Super.  Ct.  634. 

Tennessee.  —  Home  Ins.  Co.  v.  Hancock,  106 
Tenn.  513;  Continental  F.  Ins.  Co.  v.  Whitaker, 
1 12  Tenn.  151. 

Texas.  —  Westchester  F.  Ins.  Co.  v.  Wagner, 
24  Tex.  Civ.  App.  140 ;  Continental  Ins.  Co.  v. 
Cummings,  98  Tex.  115. 

Washington.  —  Foster  v.  Pioneer  Mut.  Ins. 
Co.,  37  Wash.  288. 

West  Virginia.  ■ — ■  Clcavenger  v.  Franklin  F. 
Ins.  Co.,  47  W.  Va.  595 ;  Medley  v.  German 
Alliance  Ins.  Co.,  55  W.  Va.  342. 

Canada.  —  Le  Bell  v.  Norwich  Union  F.  Ins. 
Soc,  34  N.  Bruns.  515. 

A  Concealment  and  Misrepresentation  by  an 
Insurance  Broker,  in  his  application  to  the  in- 
surer, and  in  procuring  insurance,  of  the  in- 
terest and  ownership  of  the  insured,  in  accord- 
ance with  which  the  insurance  is  effected,  will 
avoid  the  policy  of  insurance  if  there  be  any 
express  conditions  therein  to  the  effect  that  if 
the  interest  of  the  assured  be  not  truly  stated, 
or  if  the  interest  of  the  assured  be  other  than 
unconditional  and  sole  ownership,  the'  policy 
shall  be  void.  The  application  for  insurance  in 
the  face  of  and  taken  in  connection  with  such 
conditions  contained  in  the  policy  is  a  warranty 
on  the  part  of  the  assured  as  to  such  interest 
and  ownership,  a  breach  of  which  avoids  the 
policy.    Mi'liken  v.  Woodward,  64  N.  J.  L.  444. 

229.  2.  Untruth  of  Statements  Known  to  In- 
surer or  Its  Agent  —  Alabama.  —  Pope  v.  Glens 
Falls  Ins.  Co.,  130  Ala.  356. 

Arkansas.  —  State  Mut.  Ins.  Co.  v.  Latourette, 
71  Ark.  242,  100  Am.  St.  Rep.  63. 

Georgia.  —  Phenix  Ins.  Co.  v.  Searles,  too 
Ga.  97. 


Illinois.  —  American  Ins.  Co.  v.  Walston,  111 
111.  App.  133. 

Indiana.  —  Traders  Ins.  Co.  v.  Cassell,  24 
Ind.  App.  239 ;  Farmers'  Mut.  F.  Ins.  Co.  v. 
Jackman,  (Ind.  App.  1905)  73  N.  E.  Rep.  730. 

Iowa.  —  Born  v.  Home  Ins.  Co.,  120  Iowa 
299. 

Kentucky. —  See  Germania  Ins.  Co.  v.  Wing- 
field,  (Ky.  1900)  57  S.  W.  Rep.  456.  See  also 
Manchester  Assur.  Co.  v.  Dowell,  (Ky.  1904) 
80  S.  W.  Rep.  207. 

Maryland.  —  Hartford  F.  Ins.  Co.  v.  Keating, 
86  Md.  130,  63  Am.  St.  Rep.  499. 

Missouri.  ■ — ■  Scott  v.  German  Ins.  Co.,  69  Mo. 
App.  337  ;  Wooldridge  v.  German  Ins.  Co.,  69 
Mo.  App.  413;  O'Brien  v.  Greenwich  Ins.  Co., 
95  Mo.  App.  301  ;  Ormsby  v.  Laclede  Farmers' 
Mut.  F.,  etc.,  Ins.  Co.,  98  Mo.  App.  371.  See 
also  Cagle  v.  Chillicothe  Town  Mut.  F.  Ins. 
Co.,  78  Mo.  App.  431. 

Nebraska.  — •  Farmers,  etc.,  Ins.  Co.  v.  Wiard, 
59  Neb.  451. 

North  Carolina.  —  Grabbs  v.  Farmers'  Mut.  F. 
Ins.  Assoc.,  125  N.  Car.  389;  Clapp  v.  Farmers' 
Mut.  F.  Ins.  Assoc.,  126  N.  Car.  388;  Strause 
v.  Palatine  Ins.  Co.,  128  N.  Car.  6(4.;  Gerringer 
v.  North  Carolina  Home  Ins.  Co.,  133  N.  Car. 
407. 

Ohio.  — ■  Farmers'  Mut.  F.,  etc.,  Ins.  Co.  v. 
Ward,  24  Ohio  Cir.  Ct.  156. 

Pennsylvania.  —  Davis  v.  Fireman's  Fund 
Ins.  Co.,  5  Pa.  Super.  Ct.  506,  40  W.  N.  C.  (Pa.) 

569- 

Texas.  —  Wagner  v.  Westchester  F.  Ins.  Co., 
02  Tex.  549;  Queen  Ins.  Co.  v.  May,  (Tex.  Civ. 
App.  ^1897)  43  S.  W.  Rep.  73;  German  Ins.  Co. 
v.  Everett,  18  Tex.  Civ.  App.  514;  Continental 
F.  Ins.  Co.  v.  Cummings,  (Tex.  Civ.  App.  1903) 
78  S.  W.  Rep.  378,  98  Tex.  115. 

Rule  Not  Changed  by  Wisconsin  Statute.  — 
Welch  v.  Philadelphia  F.  Assoc.,  120  Wis.  456. 

Knowledge  of  Subagent  Is  Knowledge  of  Com- 
pany.—  Teutonia  Ins.  Co.  v.  Howell,  (Ky.  1900) 
54  S.  W.  Rep.  852. 

Insurable  Interest  in  Another.  —  Where  the 
agent  knows  that  the  interest  of  the  assured  is 
other  than  sole  and  unconditional,  and  insures 
the  whole  title,  if  the  assured  has  an  insurable 
interest,  the  recovery  on  the  policy  in  case  of 
loss  is  not  affected  by  fhe  mere  fact  that  an- 
other person  also  had  an  interest  therein.  St. 
Clara  Female  Academy  v.  Northwestern  Nat. 
Ins.  Co.,  98  Wis.  257. 

3.  Insurer  or  Agent  Must  Be  Informed.  — 
Phenix  Ins.  Co.  v.  Searles,  100  Ga.  97. 

Actual  Notice  Essential.  —  Ordway  v.  Chace, 
57  N.  J.  Eq.  478. 

230.  1.  Written  Description  Inconsistent  with 
Statement  of  Title. — -Germania  Ins.  Co.  v.  Ashby, 
112  Ky.  303,  99  Am.  St.  Rep.  295;  Grabbs  v. 
Farmers'  Mut.  F.  Ins.  Assoc.,  125  N.  Car.  389; 
Home  Ins.  Co.  v.  Hancock,  106  Tenn.  513 ; 
Queen  Ins.  Co.  v.  May,  (Tex.  Civ.  App.  1897) 
43  S.  W.  Rep.  73  ;  Virginia  F.  &  M.  Ins.  Co.  v. 
Richmond  Mica  Co.,  102  Va.  429,  102  Am.  St. 
Rep.  846 ;  Clcavenger  v.  Franklin  F.  Ins.  Co., 
47  W.  Va.  595. 

Application  Admissible  to  Show  Knowledge  of 
Insurer.  —  Raymond  v.  Farmers'  Mut.  F.  Ins. 
Co.,  114  Mich.  386. 
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33©.     ee.  Basis  of  Rules.  — See  note  3. 

(b)  Statement  that  Insured  Is  "  Owner  "  of  the  Property  or  that  It  Is  "  His  "  — 
aa.  In  General.  —  See  notes  4,  5,  6. 

331.    bb.  Qualifications.  —  See  note  I  I. 

(c)  Statement  that  Insured  Is  Owner  in  Fee  Simple  —  aa.  In  General.  —  See 

note  12. 

333.     bb.  Meaning  of  Fee  Simple  —  But  a  Life  Estate.  —  See  note  2. 
333.     (d)  Statement  that  Insured   Is  Sole  and    Unconditional  Owner  —  aa.  Force  and 
Scope  of  Clause  —  (aa)  Insurance  of  Real  Property  —  aaa.  Generally — (aaa)  Form  and  Validity.  — 

See  notes  2,  3. 


230.  2.  Insurer  Not  Chargeable  with  Notice  of 
Public  Records.  —  Pope  v.  Glenn  Falls  Ins.  Co., 
136.  Ala.  670;  Crikelair  v.  Citizens'  Ins.  Co.,  168 
111.  309,  61  Am.  St.  Rep.  119;  Phoenix  Ins.  Co. 
v.  Overman,  21  Ind.  App.  516;  Ordway  v. 
Chace,  57  N.  J.  Eq.  478.  See  also  Tyree  v. 
Virginia  F.  &  M.  Ins.  Co.,  55  W.  Va.  63. 

3.  Rules  Based  on  Estoppel  —  Provisions  as  to 
Waiver  Immaterial  — -  Alabama.  —  Pope  v.  Glens 
Falls  Ins.  Co.,  130  Ala.  356. 

Arkansas.  —  State  Mut.  Ins.  Co.  v.  Latourctte, 
71  Ark.  242,  100  Am.  St.  Rep.  63. 

Georgia. — -Johnson  v.  ALtna  Ins.  Co.,  123 
Ga.  404.  107  Am.  St.  Rep.  93. 

Maryland.  —  Hartford  F.  Ins.  Co.  v.  Keating, 
86  Md.  130,  63  Am.  St.  Rep.  499. 

Missouri.  —  Ormsby  v.  Laclede  Farmers'  Mut. 
F.,  etc.,  Ins.  Co.,  105  Mo.  App.  143.  See  also 
Ross-Langford  v.  Mercantile  Town  Mut.  Ins. 
Co.,  97  Mo.  App.  79;  Brennen  v.  Connecticut 
F.  Ins.  Co.,  99  Mo.  App.  718. 

Nebraska.  —  German  Ins.  Co.  v.  Shader, 
(Neb.  1903)  93  N.  W.  Rep.  972. 

North  Carolina.  —  Grabbs  v.  Farmers'  Mut. 
F.  Ins.  Assoc.,  125  N.  Car.  389. 

Texas.  —  Wagner  v.  Westchester  F.  Ins.  Co., 
92  Tex.  549;  German  Ins.  Co.  v.  Everett.  18 
Tex.  Civ.  App.  514;  Westchester  F.  Ins.  Co.  v. 
Wagner,  24  Tex.  Civ.  App.  140.  See  also  Conti- 
nental F.  Assoc.  v.  Norris,  30  Tex.  Civ.  App.  299. 

Virginia.  —  Virginia  F.  &  M.  Ins.  Co.  v. 
Richmond  Mica  Co.,  102  Va.  429,  102  Am.  St. 
Rep.  846. 

W ashington.  —  Foster  v.  Pioneer  Mut.  Ins. 
Co.,  37  Wash.  288. 

West  Virginia.  —  Medley  v.  German  Alliance 
Ins.  Co  ,  55  W.  Va.  342. 

Wisconsin.  —  Welch  v.  Philadelphia  F.  As- 
soc., 120  Wis.  456;  St.  Clara  Female  Academy 
v.  Northwestern  Nat.  Ins.  Co.,  98  Wis.  257. 

Effect  of  Texas  Statute  Regulating  Powers  of 
Agents.  —  See  Delaware  Ins.  Co.  v.  Harris,  26 
Tex.  Civ.  App.  537;  Hartford  F.  Ins.  Co.  v. 
Walker,  94  Tex.  473. 

Insured  Must  Have  Actual  Notice  of  Limitation 
of  Agent's  Powers.  —  Virginia  F.  &  M.  Ins.  Co. 
v.  Richmond  Mica  Co..  102  Va.  439;  Medley  v. 
German  Alliance  Ins.  Co.,  55  W.  Va.  342. 

4.  Convis  v.  Citizens'  Mut.  F.  Ins.  Co.,  127 
Mich.  616,  quoting  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  230. 

5.  Wide  Scope  of  Interests  Covered.  —  Mallery 
v.  Frye,  2t  App.  Cas.  (D.  C.)  105,  citing  13 
Am.  and  Eng.  Enc  yc.  of  Law  (2d  ed.)  230 ; 
Convis  v.  Citizens'  Mut.  F.  Ins.  Co.,  127  Mich. 
616,  quoting  13  Am.  and  Eng.  ENryc.  of  Law 
(2d  ed.)  230  and  holding  that  a  life  estate  is 
included. 


6.  Equitable  Interest. —  Mallery  v.  Frye,  21 
App.  Cas.  (D.  C.)  105,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  230 ;  Convis  v.  Citi- 
zens' Mut.  F.  Ins.  Co.,  127  Mich.  616. 

231.  11.  The  Fact  that  the  Property  of  An- 
other Is  in  the  Same  Building  does  not  invalidate 
a  policy  covering  certain  personalty  where  the 
policy  is  limited  to  the  property  belonging  to 
the  insured.  Liverpool,  etc.,  Ins.  Co.  v.  Na- 
tions, 24  Tex.  Civ.  App.  562. 

12.  What  Facts  Sufficient  under  Statement  of 
Fee-simple  Title.  —  Security  Ins.  Co.  v.  Kuhn, 
108  111.  App.  1,  ufhrmed  207  111.  166. 

2.12.  2.  Life  Estate.  —  See  Kleis  v.  Niagara 
F.  Ins.  Co.,  117  Mich.  469. 

233.  2.  Hartford  F.  Ins.  Co.  v.  Keating,  86 
Md.  130,  63  Am.  St.  Rep.  499.  See  also  Vir- 
ginia F.  &  M.  Ins.  Co.  v.  Cummings,  (Tex.  Civ. 
App.  1904)  78  S.  W.  Rep.  716. 

Provision  Not  Contrary  to  Public  Policy.  —  Ord- 
way v.  Chace,  57  N.  J.  Eq.  478. 

3.  Effect  of  Provision  for  Sole  and  Unconditional 
Ownership  —  Arkansas.  —  Planters'  Mut.  ins. 
Co.  v.  Loyd,  67  Ark.  584,  77  Am.  St.  Rep.  136. 

Georgia.  —  Phenix  Ins.  Co.  v.  Searles,  100 
Ga.  97. 

Illinois.  —  Prussian  Nat.  Ins.  Co.  v.  Empire 
Catering  Co.,  113  111.  App.  67. 

Maryland.  —  Hartford  F.  Ins.  Co.  v.  Keating, 
86  Md.  130,  63  Am.  St.  Rep.  499;  Wm.  Skinner, 
etc.,  Shipbuilding,  etc.,  Co.  v.  Houghton,  92  Md. 
68,  84  Am.  St.  Rep.  485. 

Mississippi.  —  Liverpool,  etc..  Ins.  Co.  v. 
Cochran,  77  Miss.  348,  78  Am.  St.  Rep.  524. 

Missouri.  —  Overton  v.  American  Cent.  Ins. 
Co.,  79  Mo.  App.  1. 

Nczv  Jersey.  —  Ordway  v.  Chace,  57  N.  J. 
Eq.  478. 

Nnv  York.  —  Matthie  v.  Globe  F.  Ins.  Co.,  68 
N.  Y.  App.  Div.  239,  affirmed  174  N.  Y.  489; 
McGrath  v.  Home  Ins.  Co.,  88  N.  Y.  App.  Div. 
153. 

Ohio.  —  State  v.  Springfield  Underwriters 
Mut.  F.  Ins.  Co.,  14  Ohio  Dec.  523. 

Pennsylvania.  —  Ambrose  v.  First  Nat.  Fire 
Ins.  Co.,  19  Pa.  Super.  Ct.  117;  Elliott  v.  Teu- 
tonia  Ins.  Co.,  20  Pa.  Super.  Ct.  359. 

Texas.  —  Philadelphia  F.  Assoc.  v.  Calhoun, 
28  Tex.  Civ.  App.  409. 

What  Constitutes  Sole  and  Unconditional  Owner- 
ship. —  To  be  "unconditional  and  sole,"  the  in- 
terest must  be  completely  vested  in  the  assured, 
not  contingent  or  conditional,  nor  for  years  or 
life  only,  nor  in  common,  but  of  such  a  nature 
that  the  insured  must  sustain  the  entire  loss  if 
the  property  is  destroyed  ;  and  this  is  so  whether 
the  title  is  legal  or  equitable.  Hartford  F.  Ins. 
Co.  v.  Keating,  86  Md.  130,  63  Am.  St.  Rep.  499. 
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233.     (Mb)  '  .  and  Unconditional  Owner  —  Building  on  Another's  Land.  — See  note  4. 

(etc)  Li/t  Sstmtr,  —  See  notes  5,  6. 

(ddd)  Marital  Estates.           See  IlOte  "J. 

(etc)  Fraudulent  Conveyances.           See  note  IO. 

(///)  Miscellaneous  Interests.   See  notes  II,  12,  I4. 

231.    See  note  2. 

(ear)  Defective  Title.  —  See  note  6. 

bbb.  Land  Contracts  (aaa)  Vendee.  See  note  IO. 


Partial  Ownership  Insufficient.  — ■  Dow  v.  Na- 
tional Assur.  Co.,  (R.  I.  1904)  58  Atl.  Rep. 
999. 

Owner  of  Undivided  Interest.  —  A  policy  of 

fire  insurance  which  expressly  stipulates  that  it 
shall  he  void  "  if  the  interest  of  the  insured  be 
other  than  unconditional  and  sole  ownership  " 
cannot  be  enforced  where  it  appears  that  the 
insured  had  title  to  only  an  undivided  interest 
in  the  property  insured,  although  such  insured 
may  have  also  had  a  mortgage  on  the  remainder 
of  the  property  for  an  amount  greater  than  the 
value  of  the  whole.  Palatine  Ins.  Co.  v.  Dicken- 
son, 1 16  Ga.  794. 

Contingent  Interest  in  Proceeds  of  Sale.  —  An 
agreement  between  the  insured  and  a  third  per- 
son that  in  case  one-third  of  the  amount  real- 
ized upon  a  sale  of  the  insured  property  should 
be  more  than  sufficient  to  reimburse  him  for 
his  outlay  and  expenses,  the  residue  of  that 
third  should  go  to  such  third  person,  does  not 
prevent  the  insured  from  being  the  sole  and  un- 
conditional owner  of  the  property.  Manchester 
F.  Assur.  Co.  v.  Abrams,  (C.  C.  A.)  89  Fed. 
Rep.  932. 

Assignment  of  Policy  with  Consent  of  Company. 

—  Where  the  policy  is  assigned,  with  the  con- 
sent of  the  insurer,  to  one  who  holds  a  bill  of 
sale  for  the  insured  property,  having  agreed, 
however,  to  reconvey  under  certain  circum- 
stances, the  insurer,  if  he  had  notice  of  the 
particulars  of  the  transaction  before  the  assign- 
ment, cannot  object  that  the  assignee  is  not  the 
absolute  owner.  Phenix  Ins.  Co.  v.  Lindley,  ill 
111.  App.  266. 

Policy  Issued  Expressly  to  Other  than  Owner.  — 
The  printed  condition  in  the  policy  which  re- 
quires that  the  insured  be  the  sole  and  uncon- 
ditional owner  of  the  insured  property  is  con- 
trolled by  the  written  portion  of  the  policy 
which  shows  its  issuance  to  the  insured  as  con- 
tractor for  the  erection  of  a  building  on  prop- 
erty owned  by  another.  Sullivan  v.  Spring 
Garden  Ins.  Co.,  34  N.  Y.  App.  Div.  128. 

Property  in  Indian  Territory.  —  It  has  been 
held  that  the  insurer  cannot  claim  the  for- 
feiture of  a  policy  on  the  ground  that  the  in- 
sured property  was  on  land  in  the  Indian  Ter- 
ritory of  which,  at  the  time  the  policy  was 
issued,  by  Act  of  Congress,  the  insured  could 
not  be  sole  and  unconditional  owner.  German- 
American  Ins.  Co.  v.  Paul,  (Indian  Ter.  1904) 
83  S.  W.  Rep.  60. 

Partnership  Trading  as  Company.  —  A  grant  by 
the  owners  of  property  to  a  partnership  which 
is  trading  as  a  company  renders  the  partner- 
shin  the  sole  and  unconditional  owner  of  the 
property.  Missouri  Sav.  Assoc.  v.  German- 
American  Ins.  Co.,  73  Mo.  App.  158. 

The  Holder  of  the  Legal  Title  to  Property  of  a 
Syndicate   is  not   the  sole  and  unconditional 


owner.  Bradley  v.  German-American  Ins.  Co., 
90  Mo.  App.  369. 

Policy  as  Prima  Facie  Evidence  of  Title.  —  The 
policy  is  prima  facie  an  admission  by  the  in- 
surer of  the  title  or  ownership  of  the  insured 
to  the  property  covered  by  the  policy.  American 
F.  Ins.  Co.  v.  Landfare,  56  Neb.  482. 

Policy  Voidable,  Not  Void.  —  Glens  Falls  Ins. 
Co.  v.  Michael,  (Ind.  1905)  74  N.  E.  Rep.  964. 

233.  4.  House  on  Land  of  Another.  —  Com- 
pare Milwaukee  F.  Ins.  Co.  v.  Todd,  32  Ind. 
App.  214. 

Where  Insurer  Has  Notice.  —  An  insurance 
policy  issued  with  full  notice  to  the  company 
that  the  building  insured  stands  upon  leased 
ground  is  not  invalidated  by  a  provision  that 
it  shall  be  void  if  the  subject  thereof  is  on 
ground  not  owned  by  the  assured  in  fee  simple. 
Cowell  v.  Phcenix  Ins.  Co.,  126  N.  Car.  684. 

6.  Where  the  Life  Estate  and  the  Estate  Devised 
to  Executors  Are  United  in  the  same  person,  this 
person  is  the  sole  and  unconditional  owner, 
although  the  property  in  his  hands  is  im- 
pressed with  a  trust.  Security  Ins.  Co.  v. 
Kuhn,  207  111.  166. 

6.  Compare  Hubbard  v.  Austin,  8  Ohio  Dec. 
1 1  r. 

7.  Husband  Insuring  as  Sole  Owner  Estate  in 
Which  Wife  Jointly  Interested.  —  Mil  liken  v. 
Woodward,  64  N.  J.  L.  444  ;  Tyree  v.  Virginia 
F.  &  M.  Ins.  Co.,  ss  W.  Va.  63.  Compare 
Sharp  v.  Scottish  Union,  etc.,  Ins.  Co.,  136 
Cal.  542  ;  Doyle  v.  American  F.  Ins.  Co.,  181 
Mass.  139. 

10.  Insured  Holding  under  Fraudulent  Deed.  — 

Steinmeyer  v.  Steinmeyer,  64  S.  Car.  413,  92 
Am.  St.  Rep.  809. 

11.  An  Executrix  Who  Has  the  Legal  Title 

and  exclusive  management  of  the  property,  with 
power  to  sell  at  her  discretion,  and  who  is 
also  a  beneficiary  having  exclusive  use  of  all  of 
the  estate  until  her  death  or  remarriage,  is  a 
sole  and  unconditional  owner.  Security  Ins. 
Co.  v.  Kuhn,  to8  111.  App.  1,  affirmed  207  111.  166. 

12.  Lienholder.  —  Ordway  v.  Chace,  57  N.  J. 
Eq.  478. 

14.  A  Purchaser  at  a  Mortgage  Foreclosure 

is  not  a  sole  and  unconditional  owner  within 
the  meaning  of  the  provision  until  his  purchase 
has  been  ratified  by  the  court.  Hartford  F.  Ins. 
Co.  v.  Keating,  86  Md.  130,  63  Am.  St.  Rep.  499. 

234.  2.  Sole  Beneficial  Owner.  —  See  Man- 
chester F.  Assur.  Co.  v.  Abrams,  (C.  C.  A.)  89 
Fed.  Rep.  932. 

6,  Parol  Conveyance  of  Real  Estate.  —  The  in- 
surer cannot  object  that  the  insured  property 
was  conveyed  by  parol,  contrary  to  the  statute 
of  frauds,  as  this  objection  is  available  only  to 
the  parties  to  the  transfer.  Cowell  V.  Phcenix 
Ins.  Co.,  T26  N.  Car.  684. 

10.  Vendee  in  Possession  Not  in  Default.  — 
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235.    See  notes  i,  2. 

an)  vendor.  —  See  note  5.  • 

ccc.  Liens  and  Incumbrances.  —  See  note  6. 
336.     The  Clause  in  Question  Refers  to  the  Quality  of  the  Title.  —  See  notes  2,  4,  5. 

{bl>)  Insurance  of  Personal  Property  —  aaa.  Generally  —  Chattel  Mortgage,  Bill  of 
Sale,  Conditional  Sale,  Etc.  —  See  notes  II,  12. 

Conditional  Sale.  —  See  note  1 4. 

237.  See  note  1. 

bbb.  Partnership  Property.  — See  notes  3,  5> 

bb.  Time  to  Which  Clause  Relates.  —  See  note  12. 

238.  (e)  Other  Phrases  Employed  —  aa.  "Absolute  Interest."  —  See  note  3. 


Milwaukee  Mechanics'  Ins.  Co.  v.  Rhea,  (C.  C. 
A.)  123  Fed.  Rep.  9;  Born  v.  Home  Ins.  Co., 
120  Iowa  299;  Wm.  Skinner,  etc.,  Shipbuilding, 
etc.,  Co.  v.  Houghton,  92  Md.  68,  84  Am.  St. 
Rep.  485,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  cd.)  234;  Matthews  v.  Capital  F.  Ins. 
Co.,  1 1 5  Wis.  272.  See  also  Hartford  F.  Ins. 
Co.  v.  Keating,  86  Md.  130,  63  Am.  St.  Rep. 
499 ;  Hamburg-Bremen  F.  Ins.  Co.  v.  Ruddell, 
(Tex.  Civ.  App.  1904)  82  S.  W.  Rep.  826. 

Rule  Applies  to  Personal  Property.  —  Pennsyl- 
vania F.  Ins.  Co.  v.  Hughes,  (C.  C.  A.)  108 
Fed.  Rep.  497. 

235.  1.  Milwaukee  Mechanics'  Ins.  Co.  v. 
Rhea,  (C.  C.  A.)  123  Fed.  Rep.  9;  Matthews  v. 
.Capital  F.  Ins.  Co.,  115  Wis.  272.  See  also 
Born  v.  Home  Ins.  Co.,  120  Iowa  299;  Ham- 
burg-Bremen F.  Ins.  Co.  v.  Ruddell,  (Tex.  Civ. 
App.  1904)  82  S.  W.  Rep.  826. 

Rule  Applicable  to  Personal  Property.  —  Penn- 
sylvania F.  Ins.  Co.  v.  Hughes,  (C.  C.  A.)  108 
Fed.  Rep.  497. 

2.  Contrary  Rule.  —  Hartford  F.  Ins.  Co.  v. 
Enoch,  72  Ark.  47.  See  also  Philadelphia  F. 
Assoc.  v.  Calhoun,  28  Tex.  Civ.  App.  409. 

5.  After  Vendee  in  Possession  Vendor  Not  Sole 
Owner.  —  Wm.  Skinner,  etc.,  Shipbuilding,  etc., 
Co.  v.  Houghton,  92  Md.  68,  84  Am.  St.  Rep. 
485,  quoting  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  235  ;  Rosenstock  v.  Mississippi  Home 
Ins.  Co.,  82  Miss.  674  ;  Ambrose  v.  First  Nat. 
F.  Ins.  Co.,  19  Pa.  Super.  Ct.  117.  See  also 
Planters'  Mut.  Ins.  Co.  v.  Loyd,  67  Ark.  584, 
77  Am.  St.  Rep.  136. 

6.  Mortgagor  Is  Sole  Owner.  —  Breedlove  v. 
Norwich  Union  F.  Ins.  Soc,  (Cal.  1898)  54  Pac. 
Rep.  93;  Born  v.  Home  Ins.  Co.,  120  Iowa  299; 
McClelland  V,  Greenwich  Ins.  Co.,  107  La.  124; 
McCarty  v.  Imperial  Ins.  Co.,  126  N.  Car.  820; 
Southern  Ins.  Co.  v.  Estes,  106  Tenn.  472,  82 
Am.  St.  Rep.  892 ;  Continental  F.  Ins.  Co.  v. 
Whitaker,  112  Tenn.  151  ;  Union  Assur.  Soc. 
v.  Nails,  101  Va.  613,  99  Am.  St.  Rep.  923; 
Wolpert  v.  Northern  Assur.  Co.,  44  W.  Va. 
734;  Wolf  v.  Theresa  Village  Mut.  F.  Ins.  Co., 
ris  Wis.  402.  See  also  Stcinmcyer  v.  Stein- 
meyer,  64  S.  Car.  413,  92  Am.  St.  Rep.  809. 

23«.  2.  Quality  of  Title  Only  Is  Involved.— 
McClelland  v.  Greenwich  Ins.  Co.,  107  La.  124. 

4.  Pennsylvania  F.  Ins.  Co.  v.  Hughes,  (C. 
C.  A.)  108  Fed.  Rep.  497  ;  McClelland  v.  Green- 
wich Ins.  Co.,  107  La.  124.  Compare  Southern 
Ins.  Co.  v.  Estes,  106  Tenn.  472,  82  Am.  St. 
Rep.  892. 

5.  Horn  v.  Home  Ins.  Co.,  120  Iowa  299. 

11.  Mortgagee  of  Personal  Property.  —  Light 
v.  Greenwich  Ins.  Co.,  105  Tenn.  480. 


12.  Personal  Property  on  Leased  Premises.  — 

A  policy  on  personal  property  in  which  the  in- 
sured warranted  that  the  unconditional  and 
sole  ownership  was  in  himself  was  held  to  be 
void  where  it  appeared  that  the  personal  prop- 
erty insured  was  a  stock  of  goods  in  a  saloon, 
and  that  the  insured  was  in  possession  of  the 
saloon  under  a  lease  providing  that  all  personal 
property  on  the  premises  should  be  left  there 
at  the  expiration  of  the  term  in  as  good  con- 
dition as  when  found,  or  that  the  insured  would 
pay  its  value  in  cash.  Duda  v.  Home  Ins.  Co., 
20  Pa.  Super.  Ct.  244. 

14.  Vendee  under  Contract  of  Conditional  Sale. 
—  State  v.  Springfield  Underwriters  Mut.  F. 
Ins.  Co.,  14  Ohio  Dec.  523. 

Where  Title  Is  in  the  Vendee  he  is  owner. 
Scottish  Union,  etc.,  Ins.  Co.  v.  Strain,  70  S.  W. 
Rep.  274,  24  Ky..  L.  Rep.  958.  This  is  true  also 
where  the  vendee  takes  the  sole  and  absolute 
ownership  of  the  property,  even  though  it  is 
accompanied  with  the  privilege  of  reselling  at 
a  specified  date.  Stowell  Clark,  47  N.  Y. 
App.  Div.  626,  affirmed  171  N.  Y.  673. 

237.  1.  Vendor  in  Conditional  Sale.  —  Post 
Printing,  etc.,  Co.  v.  Insurance  Co.  of  North 
America,  189  Pa.  St.  300. 

3.  Partner  Not  Sole  and  Unconditional  Owner 
of  Partnership  Property.  ■ —  McGrath  v.  Home 
Ins.  Co.,  88  N.  Y.  App.  Div.  153. 

5.  Nominal  Partnership.  —  The  fact  that  the 
business  of  the  insured  was  carried  on  under 
the  style  of  a  partnership  does  not  render  him 
other  than  the  sole  and  unconditional  owner 
where  the  other  partner  had  no  interest  in  the 
property,  but  merely  allowed  the  use  of  his 
name  to  secure  credit  for  the  insured.  Phoenix 
Ins.  Co.  v.  McKernan,  (Ky.  1808)  46  S.  W. 
Rep.  10. 

12.  Statement  of  Title  Refers  to  Date  of 
Issuance. —  Rosenstock  i\  Mississippi  Home  Ins. 
Co.,  82  Miss.  674. 

23S.  3.  Property  Encumbered  with  Chattel 
Mortgage.  — -Where  the  policy  provides  thai  if 
the  interest  of  the  insured  be  "  a  leasehold  or 
other  interest  not  absolute  "  it  must  be  stated 
in  the  application,  or  the  policy  will  be  void, 
the  provision  is  limited  to  other  estates  of  like 
kind  or  character  to  that  of  leasehold,  and 
therefore  the  failure  to  disclose  that  the  prop- 
erty is  encumbered  with  a  chattel  mortgage  does 
not  avoid  the  insurance.  Boulware  v.  Farm- 
ers', etc.,  Co-Opcrativc  Ins.  Co.,  77  Mo.  App. 
630. 

The  Fact  that  the  Legal  Title  Is  in  Another 
Does  Not  Avoid  the  Policy  on  the  ground  that 
the  insured  has  not  complied  with  the  pro- 
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*,5tlM.    ^. .  ••  I.kaskd  Ground  "  —  Sec  note  II. 
»«j;il>.     (fj  Waiver.    -  See  note  2. 

c.  ALIENATION  CLAUSE  — (i)  Application  and  Influence  of  Older 
Decisions.  —  See  note  3. 

(2)  First  Stage  — ■  Alienation  Not  Mentioned.  —  See  note  5. 
210.    See  note  1 . 

A  Mere  Change  in  the  Interest  of  the  Insured.  — ■  See  notes  2,  3. 

(3)  Second  Stage  —  Alienation  Expressly  Forbidden  —  (a)  Validity  of 
Conditions.  —  Sec  note  4. 

2  ft  1 .  (e)  Phrases  Used  —  aa.  Sale,  Transfer,  Alienation  —  (aa)  In  General.  —  See 
note  [. 

(l>b)  Nominal  Transfers.  —  See  note  2. 
(cc)  Temporary  Alienation.  —  Sec  note  3- 
21*2.     (</</)  Increase  of  Interest.  —  See  note  I. 

(«)  Incomplete  and  Involuntary  Transfers.  —  See  note  2. 


vision,  if  the  insured  is  the  beneficial  owner. 
McCoy  v.  Iowa  State  Ins.  Co.,  107  Iowa  80. 

2IJS.  11.  Compare  Slobodisky  v.  Phenix  Ins. 
Co.,  S3  Neb.  816. 

'I'.l'.i.  2.  Retention  of  Premium  After  Notice 
Waiver  of  Provision  as  to  Title.  —  Mechanics', 
etc.,  Ins.  Co.  v.  Smith,  79  Miss.  142. 

Waiver  Presumed  from  Failure  to  Act  on  Notice 
that  Title  Is  Otherwise  than  Required.  —  Glens 
1-alls  Ins.  Co.  v.  Michael,  (Ind.  1905)  74  N.  E. 
Rep.  964. 

The  Act  of  the  Adjuster  in  Advising  the  Filing 
of  Proofs  of  Loss  ind  the  fact  that  the  prepara- 
tion caused  the  insured  to  incur  expense  will 
not  constitute  a  waiver  of  a  breach  of  the 
clause  providing  for  sole  and  unconditional 
ownership.  Matthie  v.  Globe  F.  Ins.  Co.,  174 
N.  Y.  489. 

3.  Clauses  Providing  for  Forfeiture  Construed 
Against  Insurer.  —  Win.  Skinner,  etc.,  Ship- 
building, etc.,  Co.  v.  Houghton,  92  Md.  68,  84 
Am.  St.  Rep.  485,  citing  13  Am.  and  Eng.  En- 
cyc.  of  Law  (2d  ed.)  239. 

5.  Contract  Personal. — Lyford  v.  Connecti- 
cut F.  Ins.  Co.,  99  Me.  273  ;  Clinton  v.  Nor- 
folk Mut.  F.  Ins.  Co.,  176  Mass.  486,  79  Am. 
St.  Rep.  325.    See  also  supra,  this  title,  101.  7. 

210.  1.  Insurance  Terminated  by  Complete 
Transfer  of  Interest.  —  Clinton  v.  Norfolk  Mut. 
F.  Ins.  Co.,  176  Mass.  486,  79  Am.  St.  Rep.  325. 

2.  Change  in  Interest  Does  Not  Work  Forfeiture. 
—  Clinton  v.  Norfolk  Mut.  F.  Ins.  Co.,  176 
Mass.  486,  79  Am.  St.  Rep.  325,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  240. 

3.  Clinton  v.  Norfolk  Mut.  F.  Ins.  Co.,  176 
Mass.  486,  79  Am.  St.  Rep.  325.  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  240.  See 
also  Farmers'  Mut.  F.,  etc.,  Ins.  Co.  v.  Lecroy, 
91  111.  App.  41. 

4.  Conditions  Enforced  —  United  States.  — 
In  re  Hamilton,  102  Fed.  Rep.  683. 

Arkansas.  —  Planters'  Mut.  Ins.  Assoc.  v. 
Dewberry,  69  Ark.  295,  86  Am.  St.  Rep.  195. 

California.  —  See  Gillon  v.  Northern  Assur. 
Co.,  127  Cal.  480. 

Georgia.  —  Farmers  Mut.  Ins.  Assoc.  v.  Price, 
112  Ga.  264. 

Kentucky.  — •  Robinson  v.  North  British  Mer- 
cantile Ins.  Co.,  (Ky.  1890)  53  S.  W.  Rep.  660. 

Mississippi.  ■ —  East  v.  New  Orleans  Ins.  As- 
soc.. 76  Miss.  697.. 

Missouri.  —  Cummins  v.  National  F.  Ins.  Co., 


81  Mo.  App.  291  ;  Watts  v.  Philadelphia  F. 
Assoc.,  87  Mo.  App.  83. 

Nebraska.  —  Home  F.  Ins.  Co.  v.  Collins,  61 
Neb.  198. 

New  Hampshire.  —  Breeyear  v.  Rockingham 
Farmers'  Mut.  F.  Ins.  Co.,  71  N.  H.  445. 

New  Yotk.  —  Northam  v.  Dutchess  County 
Mut.  Ins.  Co.,  166  N.  Y.  319,  82  Am.  St.  Rep. 

655. 

Ohio.  — ■  See  Mitchell  v.  /Etna  Ins.  Co.,  6 
Ohio  Dec.  420,  4  Ohio  N.  P.  386. 

Texas.  —  Hartford  F.  Ins.  Co.  v.  Clayton,  17 
Tex.  Civ.  App.  644 ;  Hartford  F.  Ins.  Co.  v. 
Ransom,  (Tex.  Civ.  App.  1901)  61  S.  W.  Rep. 
144. 

Vermont.  —  Findlay  v.  Union  Mut.  F.  Ins. 
Co.,  74  Vt.  2ii,  93  Am.  St.  Rep.  885. 

West  Virginia.  —  Ritchie  County  Bank  v. 
Fireman's  Ins.  Co.,  55  W.  Va.  261. 

A  Condition  Against  Change  of  Possession  is 
valid.  Elliott'  v.  Farmers'  Ins.  Co.,  114  Iowa 
1  54- 

Transfer  Between  Husband  and  Wife  Avoids 
Policy.  —  Melcher  v.  Pennsylvania  Ins.  Co.,  97 
Me.  512. 

241.  1.  Clause  Against  Sale,  etc.,  Strictly  Con- 
strued. — ■  Hartford  F.  Ins.  Co.  v.  Warbritton, 
66  Kan.  93 ;  Stenzel  v.  Pennsylvania  F.  Ins. 
Co.,  no  La.  1019,  98  Am.  St.  Rep.  481,  citing 
13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  241  ; 
Clinlon  v.  Norfolk  Mut.  F.  Ins.  Co..  176  Mass. 
486,  79  Am.  St.  Rep.  325,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  241. 

Pooling  Agreement  No  Breach  of  Provision.  — 
Michael  v.  Prussian  Nat.  Ins.  Co.,  171  N. 
Y.  25. 

2.  Admissibility  of  Evidence  to  Show  Character 
of  Transfer.  -—  See  Northern  Assur.  Co.  v.  Chi- 
cago Mut.  Bldg..  etc.,  Assoc.,  198  111.  474. 

3.  Temporary  Alienation.  —  Schloss  v.  West- 
chester F.  Ins.  Co.,  141  Ala.  566 :  Johansen  v. 
Home  F.  Ins.  Co.,  54  Neb.  548;  German  Mut. 
F.  Ins.  Co.  v.  Fox,  (Neb.  1903)  96  N.  W.  Rep. 
652.  Compare  Stuart  t.  Reliance  Ins.  Co.,  179 
Mass.  434. 

242.  1.  Increase  of  Interest  —  Mortgagee  Ac- 
quiring' Sole  Interest.  —  See  Collings  v.  Ameri- 
can Cent.  Ins.  Co..  70  Mo.  App.  14. 

2.  Transfer  Must  Be  Complete  at  Loss  to  Avoid 
Policy.  —  Arkansas  Fire  Ins.  Co.  v.  Wilson.  67 
Ark.  553,  77  An.  St.  Rep.  129;  Whitney  v, 
American  Ins.  Co.,  127  Cal.  464;  Schaeffer  er. 
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212.    A  Sheriffs  or  Foreclosure  Sale.  —  See  note  3. 
24  Jl.    A  Levy  of  Execution.  —  See  note  I. 

(//  )  Partial  Alienation.  —  See  note  6. 
244.     Alienation  "in  Whole  or  in  Part  "  Forbidden.  —  See  note  I. 

{gg)  Void  Transfers.  —  See  note  9. 

24.*.    See  note  2. 

(hh)  Conditional  Sales  and  Transfers  as  Security  —  aaa.  In  General.  —  See  note  4. 
bbb  Absolute  Transfer  as  Security.  —  See  note  5. 

246.    See  note  I. 

ddd  Mortgage.  —  See  notes  3,  4. 

24*7.     eee.  Trust  Deed.  —  See  note  I. 

ggg.  Agreement  to  Convey.  —  See  note  5. 


Anchor  Mut.  F.  Ins.  Co.,  113  Iowa  652;  Inter- 
national Wood  Co.  v.  National  Assuv.  Co.,  99 
Me.  415,  105  Am.  St.  Rep.  288;  Moseley  v. 
Northwestern  Nat.  Ins.  Co.,  109  Mo.  App.  464; 
Burke  v.  Continental  Ins.  Co.,  100  N.  Y.  App. 
Div.  108;  Home  Mut.  Ins.  Co.  v.  Tompkies,  30 
Tex,  Civ.  App.  404,  affirmed  96  Tex.  187  ; 
Browne  Nat.  Bank  v.  Southern  Ins.  Co.,  22 
Wash.  379  ;  Cleavenger  v.  Franklin  F.  Ins.  Co., 
47  W.  Va.  595.  Compare  Robinson  v.  North 
British  Mercantile  Ins.  Co.,  (Ky.  1899)  53  S. 
W.  Rep.  660. 

Judgment  of  Ouster  for  Nonpayment  of  Rent.  — 
Under  the  Washington  statute  which  provides 
that  when  the  lease  has  not,  by  its  lerms,  ex- 
pired, "  execution  upon  the  judgment  shall  not 
be  issued  until  the  expiration  of  five  days  after 
the  entry  of  the  judgment,  within  which  time 
the  tenant,  or  any  subtenant,  or  any  mortgagee 
of  the  term  or  other  party  interested  in  its 
continuance,"  may  pay  into  court  the  amount 
of  the  judgment  and  costs,  and  chereupon  the 
judgment  shall  be  satisfied  and  the  tenant  re- 
stored to  his  estate,  the  judgment  of  ouster  is 
not  complete  until  the  five  days  have  elapsed. 
And  where  the  property  is  destroyed  before  the 
end  of  that  time  the  insurer  cannot  defeat  re- 
covery under  the  policy  on  the  ground  that 
mere  has  been  a  change  in  the  interest,  title, 
or  possession  of  the  insured.  Browne  Nat. 
Bank  v.  Southern  Irs.  Co.,  22  Wash.  379. 

Under  the  Michigan  Standard  Policy  any  ma- 
terial change  in  the  interest  of  the  insured  in 
the  property  insured  will  avoid  the  policy,  even 
though  the  insured  is  not  divested  of  all  his 
interest.  Excelsior  Foundry  Co.  v.  Western  As- 
sur.  Co.,  13S  Mich.  467. 

232.  3.  Foreclosuie  or  Sheriff  s  Sale. — Stuart 
v.  Reliance  Ins.  Co.,  179  Mass.  434. 

2-83.  1.  Levy  on  Personalty.  —  McClelland 
v.  Greenwich  Ins.  Co.,  107  La.  124. 

G.  Partial  Alienation  Not  Fatal  in  Absence  cf 
Special  Clause.  Kiesel  v.  Sun  Ins.  Office,  (C. 
C.  A.)  88  Fed.  Rep.  243.  See  also  Clinton  v. 
Norfolk  Mut.  F.  Ins.  Co.,  176  Mass.  486,  79 
Am.  St.  Rep.  325,  holding  that  a  sale  did  not 
avoid  the  policy  where  a  life  estate  was  retained 
by  the  insured.  Compare  Home  F.  Ins.  Co.  v. 
Bernstein,  55  Neb.  260. 

Transfer  to  Partnership  of  Which  Insured  a 
Member  Violates  Provision.  —  Royal  Ins.  Co.  v. 
Martin,  192  U.  S.  149. 

211.    1.  Sale  and  Mortgage  Back.    •  Kahli 
v.  Iowa  State  Ins.  Co.,  106  Iowa  380.    See  also 
Curlee  v.  Texas  Home  F.  Ins.  Co.,  31  Tex.  Civ. 
App.  471. 


9.  Void  Transfer  No  Breach.  —  Phoenix  Ins. 
Co.  v.  Asbury,  102  Ga.  565  ;  Westchester  F.  Ins. 
Co.  v.  Jennings,  70  111.  App.  539;  Schaeffer  v. 
Anchor  Mut.  F.  Ins.  Co.,  113  Iowa  652;  Hoga- 
done  v.  Grange  Mut.  F.  Ins.  Co.,  133  Mich.  339  ; 
Moseley  v.  Northwestern  Nat.  Ins.  Co.,  109  Mo. 
App.  464. 

Fraudulent  Delivery  of  a  Deed  duly  executed 
does  not  create  a  forfeiture.  Hartford  F.  Ins. 
Co.  v.  Warhritton,  66  Kan.  93. 

245.  2.  Hogadone  v.  Grange  Mut.  F.  Ins. 
Co.,  133  Mich.  339. 

4.  Conditional  Transfer.  —  Henton  v.  Farmers, 
etc..  Ins.  Co.,  (Neb.  1901)  95  N.  W.  Rep.  670. 

A  Marriage  Settlement  to  Become  Void  Should 
the  Wife  Be  Unfaithful  vests  the  title  to  the 
property  conveyed  absolutely  in  the  wife,  and  is 
a  breach  of  a  policy  thereon  even  though  after 
the  loss  the  parties  were  divorced  and  the  hus- 
band was  the  innocent  party.  Cummins  v.  Na- 
tional F.  Ins.  Co.,  81  Mo.  App.  291. 

5.  Transfer  Absolute  in  Form,  Conditional  in 
Fact.  — .Etna  Ins.  Co.  v.  Jacobson,  105  111.  App. 
283  ;  Burkhart  v.  Farmers  Union  Assoc.,  etc., 
Co.,  1 1  Pa.  Super.  Ct.  280. 

246.  1.  Contract  to  Resell  in  Definite  Time 
for  Stipulated  Price  Breach  of  Condition.  —  Farm- 
ers', etc.,  Ins.  Co.  v.  Hahn,  (Neb.  1901)  96  N. 
W.  Rep.  255. 

Conveyance  Absolute  in  Form  Breach  of  Pro- 
vision though  Accompanied  by  Parol  Agreement 
to  Reconvey.  —  Bennett  v.  Mutual  F.  Ins.  Co., 
100  Md.  337. 

3.  Mortgage  Not  Alienation.  —  Bushnell  v. 
Farmers'  Mut.  Ins.  Co.,  no  Mo.  App.  223.  citing 
13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  246; 
Koshland  v.  Hartford  F.  Ins.  Co..  31  Oregon 
402;  Peck  v.  Girard  F.  &  M.  Ins.  Co.,  16  Utah 
121,  67  Am.  St.  Rep.  600;  Wolf  v.  Theresa 
Village  Mut.  F.  Ins.  Co.,  115  Wis.  402. 

Assignment  of  Mortgagee's  Interest  Does  Not 
Avoid  Policy. — -Whiting  v.  Burkhardt,  178 
Mass.  535,  86  Am.  St.  Rep.  503. 

4.  Mortgage  Not  Breach  of  Condition  Against 
Change  of  Title  or  Interest.  —  ^Etna  Ins.  Co.  v. 
Jacobson,  105  111.  App.  283;  Bushnell  v.  Farm- 
ers' Mut.  Ins.  Co.,  1 1  o  Mo.  App.  223.  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  246; 
Koshland  v.  Hartford  F.  Ins.  Co.,  31  Oregon 
402;  Peck  v.  Girard  F.  &  M.  Ins.  Co.,  16  Utah 
1,  67  Am.  St.  Rep.  600;  Wolf  v.  Theresa  Village 
Mut.  F.  Ins.  Co.,  115  Wis.  402. 

'.187.  1.  Trust  Deed.  —  Bushnell  v.  Farmers' 
Mut.  Ins.  Co.,  no  Mo.  .App.  2.>3,  citim;  13  Am. 
and  Eng.  Enc  yc.  cf  Law  (2d  ed.)  247. 

5.  Executory  Agreement  to  Convey.  — Jones  v. 
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949. 

950. 

251. 

note  6. 
952. 


253. 


Sec  note  i. 

(it)  Bankruptcy  —  Assignment  for  Benefit  of  Creditors.  —  See  note  3. 
A  Voluntary  Assignment  for  the  Benefit  of  Creditors.  —  See  note  4. 
(Jj)  Transfer  by  or  between  Partners  and  Joint  Owners.  - —  See  note  6. 

See  note  1 . 

As  Affecting  Conditions  Against  Change  of  Title.  —  See  note  I. 
Change  of  Interest.  —  See  note  2. 

(kk)  Mortgaged  Property  —  What  Constitutes  Insurance  of  the  Mortgagee. 

(mm)  Death  of  Insured.  —  See  notes  2,  3. 
bb.  Change  of  Title.  —  See  note  4. 

cc.  Change  of  Interest  —  (ad)  In  General.  — See  notes  5,  6,  9. 

(cc)  Partition.  —  See  note  2. 

(dd)  Appointment  0/  Receiver.  —  See  note  4. 

dd.  Change  of  Possession.  —  See  notes  10,  II. 


—  See 


Capital  City  Ins.  Co.,  122  Ala.  421  ;  Phenix  Ins. 
Co.  v.  Caldwell,  85  111.  App.  104,  affirmed  187 
111.  73;  Swank  v.  Farmers'  Ins.  Co.,  126  Iowa 
547  ;  Tiemann  v.  Citizens'  Ins.  Co.,  76  N.  Y. 
App.  Div.  5  ;  Home  Mut.  Ins.  Co.  v.  Tompkies, 
30  Tex.  Civ.  App.  404,  affirmed  96  Tex.  187. 

2<1§.  1.  Vendee  in  Possession  Having  Made 
Payments.  —  Brighton  Beach  Racing  Assoc.  v. 
Home  Ins.  Co.,  (Supm.  Ct.  Spec.  T.)  93  N.  Y. 
Supp,  654. 

3.  No  Breach  Where  Receiver  Not  Appointed 
Before  Loss.  —  Fuller  v.  Jameson,  98  N.  Y.  App. 

Div.  53. 

4.  Voluntary  Assignment. —  Northam  v.  Dutch- 
ess County  Mut.  Ins.  Co.,  166  N.  Y.  319,  82  Am. 
St.  Rep.  655  ;  Ohio  Farmers'  Ins.  Co.  v.  Waters, 
65  Ohio  St.  157. 

6.  Transfers  Between  Partners  and  Joint  Owners. 
—  German  Mut.  F.  Ins.  Co.  v.  Fox,  (Neb.  1903) 
96  N.  W.  Rep.  652;  Moulton  v.  /Etna  F.  Ins. 
Co.,  25  N.  Y.  App.  Div.  275  ;  Loeb  v.  Firemen's 
Ins.  Co.,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.) 
107,  affirmed  78  N.  Y.  App.  Div.  113;  Royal 
Ins.  Co.  v.  Sockman,  8  Ohio  Cir.  Dec.  404,  15 
Ohio  Cir.  Ct.  105. 

2<1».  1.  Contrary  Authorities,  Real  and  Ap- 
parent. —  Dornblaser  v.  Sugar  Valley  Mut.  F. 
Ins.  Co.,  20  Pa.  Super.  Ct.  536 ;  Keith  v.  Royal 
Ins.  Co.,  117  Wis.  531. 

250.  1.  Change  of  Title.  —  See  Moulton  v. 
fiLlnz  F.  Ins.  Co.,  25  N.  Y.  App.  Div.  275. 

Transfer  a  Breach  of  Condition.  —  Keith  v. 
Royal  Ins.  Co.,  1:7  Wis.  531. 

2.  Change  of  Interest.  —  Keith  v.  Royal  Ins. 
Co.,  117  Wis.  531. 

251.  6.  Effect  of  Mortgage  Clause.  —  South- 
ern Bldg.,  etc.,  Assoc.  v.  Pennsylvania  F.  Ins. 
Co.,  23  Pa.  Super.  Ct.  88. 

Alienation  by  Mortgagor  Does  Not  Affect  Rights 
of  Mortgagee's  Assignee.  —  Whiting  v.  Burk- 
harct,  178  Mass.  535,  86  Am.  St.  Rep.  503. 

When  Duty  of  Mortgagee  to  Give  Notice  of 
Alienation  by  Mortgagor  Attaches.  —  See  South- 
ern Bldg.,  etc.,  Assoc.  v.  Pennsylvania  F.  Ins. 
Co.,  23  Pa.  Super.  Ct.  88. 

252.  2.  Effect  of  Death  of  Insured.  —  Hard- 
esty  v.  Forest  City  Ins.  Co.,  77  111.  App.  413, 
affirmed  182  111.  39.  Contra.  Planters'  Mnt.  Ins. 
Assoc.  v.  Dewberry,  69  Ark.  295,  86  Am.  St. 
Rep.  195. 

3.  Death  Results  in  Change  in  Title.  —  Contra. 
Forest  City  Ins.  Co.  v.  Hardesty,  182  111.  39,  74 


Am.  St.  Rep.  161,  under  a  policy  providing  for 
payment  of  loss  to  the  insured,  "  his  executors, 
administrators,  and  assigns,"  although  there 
was  a  further  stipulation  rendering  the  policy 
void  where  there  was  any  change  in  the  title, 
interest,  or  possession  of  (he  insured  property. 
Folloivcd  in  Forest  City  Ins.  Co.  v.  Eaton,  86 
111.  App.  463. 

4.  Title  and  Interest  Distinguished.  —  See 
Hartford  F.  Ins.  Co.  v.  Keating,  86  Md.  130,  63 
Am.  St.  Rep.  499. 

6.  Change  of  Interest.  —  Stenzel  v.  Pennsyl- 
vania F.  Ins.  Co.,  1  10  La.  1019,  98  Am.  St.  Rep. 
481,  citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  252  and  holding  that  the  word  "  interest," 
as  here  used,  has  the  same  meaning  as  in  the 
phrase  "  right,  title,  and  interest."  It  means  a 
proprietary  or  insurable  interest,  not  a  mere 
sentimental  interest.  S^o  long  as  the  insured 
continues  to  be  the  sole  and  exclusive  owner 
and  possessor  of  the  property  insured,  the  con- 
dition, is  not  violated.  See  also  Arkansas  F. 
Ins.  Co.  v.  Wilson,  67  Ark.  553,  77  Am.  St. 
Rep.  129. 

Consideration  for  Transfer  Not  Essential.  — 

Home  F.  Ins.  Co.  v.  Collins,  61  Neb.  198.  See 
also  Rosenstein  v.  Traders'  Ins.  Co.,  79  N.  Y. 
App.  Div.  481,  102  N.  Y.  App.  Div.  147  (re- 
hearing I . 

A  Subsequent  Reconveyance  of  the  property 
does  not  avoid  the  breach  worked  by  a  prior 
absolute  conveyance.  Bemis  v.  Harborcreek 
Mut.  F.  Ins.  Co.,  200  Pa.  St.  340. 

6.  Stenzel  v.  Pennsylvania  F.  Ins.  Co.,  110 
La.  1019,  98  Am.  St.  Rep.  481,  citing  13  Am. 
and  Eng.  Encvc.  of  Law  (2d  ed.)  252. 

9.  Stenzel  v.  Pennsylvania  F.  Ins.  Co.,  110 
La.  1019,  98  Am.  St.  Rep.  481,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  252. 

253.  2.  Partition  Proceedings.  —  See  Dorn- 
blaser  v.  Sugar  Valley  Mut.  F.  Ins.  Co.,  20 
Pa.  Super.  Ct.  536. 

4.  Receivers.  —  See  Fuller  v.  Jameson,  98  N. 
Y.  App.  Div.  53. 

10.  Leasing  Property  and  Surrendering  Posses- 
sion Constitutes  a  change  of  possession.  Plant- 
ers' Mut.  Ins.  Assoc.  v.  Dewberry,  69  Ark.  295, 
86  Am.  St.  Rep.  195. 

11.  Occupancy  by  a  Tenant  Is  a  Breach  of  the 
Condition  where  the  policy  expressly  provides 
against  occupancy  by  tenants.  Elliott  v.  Farm- 
ers Ins.  Co.,  114  Iowa  154. 
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354.    ee.  Conditions  Against  Levy,  Foreclosure,  Etc.  —  See  note  2. 

(aa)  Conditions  Against  Levy  of  Execution  or  Attachment.  —  See  note  4- 

(66)  Conditions  Against  Foreclosure.  —  See  note  g. 
255.     What  Are  Foreclosure  Proceedings.  —  See  note  2. 

Tinder  the  Condition   Against  Commencement  of  Foreclosure  Proceedings,  —  See 

note  7. 

Advertising  for  Sale  under  Mortgage  Prohibited.  —  See  note  8. 
What  Is  Notice.  —  See  note  1  1. 
356.     Effect  of  Acts  of  Mortgagor  under  Policy  to  Mortgagee.  —  See  notes  2,  3. 

(cc)    Condition   Against  Legal  Proceedings  Involving    Title  or  Possession  ■  —  See 

note  4. 

257.    (4)  Waiver  —  (a)  in  General.  —  See  note  1. 


254.  2.  Findlay  v.  Union  Mut.  F.  Ins.  Co., 
74  Vt.  2ii,  93  Am.  St.  Rep.  885.  See  also 
Norris  v.  Hartford  F.  Ins.  Co.,  55  S.  Car.  450, 
74  Am.  St.  Rep.  765. 

Knowledge  by  the  Insured  of  the  Proceedings 
Prior  to  Service  of  Process  is  not  essential. 
Schrocder  v.  Imperial  Ins.  Co.,  132  Cal.  18,  84 
Am.  St.  Rep.  17. 

4.  Appointment  of  Receiver  Pendente  Lite  Not 
Breach  of  Provision.  — ■  Farmers'  F.  Ins.  Co.  v. 
Baker,  94  Md.  545. 

9.  Only  Foreclosure  Subsequent  to  Policy  Covered. 
—  Orient  Ins.  Co.  v.  Burrus,  63  S.  VV.  Rep. 
453,  23  Ky.  L.  Rep.  656. 

Insurer's  Knowledge  of  Existence  of  Mortgage 
Not  Waiver  of  Condition.  —  Hartford  F.  Ins.  Co. 
v.  Clayton,  17  Tex.  Civ.  App.  644. 

Time  of  Notice  to  Insured.  —  Unless  otherwise 
provided  by  agreement  indorsed  on  or  added  to 
the  policy,  the  insurance  of  a  mortgagee  under 
the  customary  clause,  which  reads,  in  substance, 

"  Loss,  if  any,  payable  to   ,  mortgagee,  as 

his  interest  may  appear,"  ceases  if  foreclosure 
proceedings  are  instituted  against  the  mort- 
gagor, and  the  latter  knows  that  they  have  been 
commenced,  at  any  time  before  the  fire  which 
causes  the  loss  occurs.  Delaware  Ins.  Co.  V. 
Greer,  (C.  C.  A.)  120  Fed.  Rep.  916. 

255.  2.  Sale  under  Judgment  on  Note.  — 
Stainer  v.  Royal  Ins.  Co.,  13  Pa.  Super.  Ct,  25. 

Provision  Not  Applicable  to  Judgments.  — 
Ulysses  Elgin  Butter  Co.  v.  Home  Ins.  Co.,  20 
Pa  Super.  Ct.  3ao. 

Extrajudicial  Enforcement.  ■ —  A  stipulation  in 
a  standard  policy,  "  if  notice  be  given  of  sale 
of  any  property  covered  by  this  policy,  by  virtue 
of  any  mortgage,"  has  reference  to  extrajudi- 
cial enforcement  of  a  mortgage  by  means  of  a 
notice  given  to  the  insurer,  and  is  inoperative 
in  a  jurisdiction  in  which  that  mode  of  enforce- 
ment is  not  known.  Stenzel  r.  Pennsylvania  F. 
Ins.  Co.,  1 10  La.  1010,  98  Am.  St.  Rep.  481. 

7.  Condition  Against  Commencement  of  Fore- 
closure Proceedings.  —  Hayes  v.  U.  S.  Fire  Ins. 
Co.,  132  N.  Car,  702;  Norris  v.  Hartford  F.  Ins. 
Co.,  SS  S.  Car-  450,  74  Am.  St.  Ren.  76s,  dis- 
cussing the  question  what  constitutes  com- 
mencement under  the  South  Carolina  statute. 

By  "  commencement  of  foreclosure  proceed- 
ings "  is  meant  the  institution  of  judicial  pro- 
ceedings for  the  enforcement  nf  the  mortgage  : 
and  waivers  of  legal  delays,  and  other  waiver* 
of  a  nature  to  facilitate  and  expedite  the  judi- 
cial proceedings,  if  ever  begun,  do  not  consti- 
tute of  themselves  the  commencement  of  fore- 


closure proceedings.  Stenzel  v.  Pennsylvania 
F.  Ins.  Co.,  110  La.  1019,  98  Am.  St.  Rep.  481. 

Service  of  Citation  Not  Commencement  of  Pro- 
ceedings. —  London,  etc.,  F.  Ins.  Co.  v.  Davis, 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  260. 

Service  of  Petition  Is  Commencement  Within 
Provision.  —  Findlay  v.  Union  Mut.  F.  Ins.  Co., 
74  Vt.  2ii,  93  Am.  St.  Rep.  885. 

Policy  Not  Avoided  by  Proceeding  Commenced 
and  Dismissed  Without  Knowledge  of  Insured. 
— -Sharp  v.  Scottish  Union,  etc.,  Ins.  Co.,  136 
Cal.  542. 

8.  Prohibition  Against  Advertisement  for  Sale. 

—  Pearson  v.  German  Ins.  Co.,  73  Mo.  App.  480. 
See  also  Hayes  v.  U.  S.  Fire  Ins.  Co.,  132  N. 
Car.  702,  holding  that  advertising  for  sale  con- 
stitutes a  breach. 

11.  Advertisement  of  Sale  as  Notice  to  Insurer. 

—  See  Horton  v.  Home  Ins.  Co.,  122  N.  Car. 
498,  65  Am.  St.  Rep.  717. 

Sale  under  Judgment  —  Sufficiency  of  Notice,  -n 
Where  an  insurance  company  has  been  notified 
of  the  entry  of  a  judgment  against  the  insured, 
and  the  issuance  of  execution  thereon,  it  is  not 
necessary  for  the  insured  to  notify  the  company 
of  the  advertisement  for  sale  of  the  insured 
property  by  the  sheriff.  Ulysses  Elgin  Butter 
Co.       Home  Ins.  Co.,  20  Pa.  Super.  Ct.  320. 

256.  2.  Policy  to  Mortgagee  —  Proceedings 
by  Mortgagor.  —  Sun  Ins.  Office  v.  Beneke, 
(Tex.  Civ.  App.  1899)  S3  S.  W.  Rep.  98. 

Where  Provisions  Not  Applicable  to  Mortgagee. 

—  It  has  been  held  that  where  there  is  no 
provision  in  the  policy  making  the  conditions 
therein  expressed  as  to  the  insured  applicable 
to  the  mortgage,  the  policy  is  not  rendered 
void  by  the  commencement  of  foreclosure  pro- 
ceedings by  a  mortgagee  to  whom  the  loss  is 
payable.  Henton  v.  Farmers',  etc..  Ins.  Co., 
(Neb.  1901)  95  N.  W.  Rep.  670. 

3.  Delaware  Ins.  Co.  v.  Greer,  (C.  C.  A.)  120 
Fed.  Rep.  916. 

4.  What  Litigation  of  Title  Included.  —  A  suit 
to  enforce  a  mechanic's  lien  has  been  held  to  be 
within  the  prohibition.  Smith  v.  St.  Paul  F.  & 
M.  Ins.  Co.,  106  Iowa  225. 

257.  1.  When  Consent  Required  Mere  Notice 
Insufficient  to  Establish  Waiver.  —  Kahler  v. 
Iowa  State  Tns.  Co.,  to6  Towa  380;  Northam  v. 
Dutchess  County  Mut.  Tns.  Co..  166  N.  Y. 
310,  82  Am.  St.  Rep.  655;  Woodside  Brewing 
Co.  v.  Pacific  F.  Tns.  Co.,  1 1  N.  Y.  App.  Div. 
68.  affirmed  150  N.  Y.  540;  Hartford  F.  Tns.  Co. 
v.  Ransom,  (Tex.  Civ.  App.  1901)  61  S.  W.  Rep. 
144;  Keith  v.  Royal  Ins.  Co.,  117  Wis.  531. 
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'2.17.     When  Notice  Alone  Sufficient.  — Sec  note  2. 

Recognition  After  Knowledge  a  Waiver.  —  See  notes  3,  4. 

*2o5».    Sec  note  2. 

(b)  Consent  of  Agent.  —  See  notes  3,  4,  5. 


See  also  Gillon  v.  Northern  Assur.  Co.,  127  Cal. 
480. 

General  Rule  as  to  Waiver.  —  "  Conditions  in 
a  policy  working  a  forfeiture  are  matters  of 
contract  and  not  of  limitation,  and  may  be 
waived  by  the  insurer."  Horton  v.  Home  Ins. 
Co.,  122  N.  Car.  498,  65  Am.  St.  Rep.  717. 

Conditional  Consent  to  Transfer.  —  Where  a 
policy  of  insurance  on  a  horse  stipulated  that 
it  should  be  void  in  the  event  of  a  transfer  of 
the  property  without  the  assent  of  the  insur- 
ance company,  a  promise  by  the  company  or  its 
agents  to  ratify  such  transfer  upon  certain  con- 
ditions imposed  upon  the  transferee,  which  were 
never  complied  with,  was  held  no.  to  amount 
to  a  waiver  of  the  forfeiture.  Hubert  v.  South- 
ern Live-Stock  Ins.  Co.,  103  Ga.  294. 

Notice  to  Insurer  Before  Issuance  of  Policy. — 
Where  the  insured  notifies  the  agent  of  the  in- 
surer before  the  issuance  of  the  policy  of  his 
intention  to  transfer  the  possession  of  the 
property,  the  insurer  cannot,  when  the  transfer 
subsequently  takes  place,  avoid  the  policy  on 
the  ground  that  there  has  been  a  breach  of  the 
condition  against  the  transfer.  Queen  Ins.  Co. 
v.  Union  Bank,  etc.,  Co.,  (C.  C.  A.)  111  Fed. 
Rep.  697. 

So  the  agent's  knowledge  of  the  commence- 
ment of  foreclosure  proceedings  at  the  time  of 
issuance  of  the  policy  is  a  waiver.  Benjamin  v. 
Palatine  Ins.  Co.,  80  N.  Y.  App.  Div.  260, 
affirmed  177  N.  V.  588. 

An  Investigation  of  the  Loss  by  the  insurer 
does  not  waive  a  breach  of  the  condition  against 
incumbrance  where  the  policy  provides  that  such 
investigation  shall  not  operate  as  a  waiver  of 
the  breach  of  any  of  its  conditions.  Hayes  v. 
U.  S.  Fire  Ins.  Co.,  132  N.  Car.  702. 

Payment  to  Mortgagee  Without  Notice  of 
Breach  No  Waiver. —  Cottom  v.  National  F.  Ins. 
Co.,  65  Kan.  511. 

257.  2.  Only  Notice  Required.  —  Hartford  F. 
Ins.  Co.  v.  Landfare,  63  Neb.  559.  See  also 
Norris  v.  Hartford  F.  Ins.  Co.,  57  S.  Car.  358. 

Notice  to  Agent  Signing  Policy  as  Insurer's 
Agent  Sufficient.  —  Whitney  v.  American  Ins. 
Co.,  (Cal.  1899)  56  Pac.  Rep.  50. 

3.  Waiver  by  Recognition  After  Knowledge.  — 
Planters'  Mut.  Ins.  Co.  v.  Loyd,  67  Ark.  584, 
77  Am.  St.  Rep.  136;  Brown  v.  Commercial  F. 
Ins.  Co.,  21  App.  Cas.  (D.  C.)  325  ;  Traders  Ins. 
Co.  v.  Cassell,  24  Ind.  App.  239 ;  Continental 
Ins.  Co.  v.  Thomasson,  (Ky.  1905)  84  S.  W. 
Rep.  546 :  Millis  V.  Scottish  Union,  etc.,  Ins. 
Co.,  95  Mo.  App.  211;  Hartford  F.  Ins.  Co.  v. 
Landfare,  63  Neb.  559 ;  Nugent  v.  Rensselaer 
County  Mut.  F.  Ins.  Co.,  106  N.  Y.  App.  Div. 
308.  See  also  Perry  v-  Farmers'  Mut  L.  Ins. 
Co.,  132  N.  Car.  283. 

Statement  of  Rule.  —  "  The  rule  is  that  where 
an  insurance  company  has  by  its  assurances  or 
conduct  led  the  insured  to  believe  that  a  for- 
feiture of  his  policy  will  not  be  insisted  upon, 
and  he  has  been  in  fact  induced  by  it  to  act 
upon  this  understanding,  the  company  will  not 
be  allowed  to  set  up  the  forfeiture  of  the  policy, 


and  thus  to  defeat  a  recovery  upon  the  policy 
by  reason  of  the  failure  of  the  assured  to  do 
something  which  the  company  itself  induced 
him  not  to  do."  Mattingly  v.  Springfield  F., 
etc.,  Ins.  Co.,  (Ky.  1904)  83  S.  W.  Rep.  577. 

Failure  to  Return  the  Unearned  Premium 
after  notice  of  the  commencement  of  foreclosure 
proceedings  constitutes  a  waiver  of  the  breach 
of  a  provision  in  the  policy  rendering  it  void 
it  such  proceedings  should  be  commenced  with 
knowledge  of  the  insured.  Horton  v.  Home 
Ins.  Co.,  122  N.  Car.  498,  65  Am.  St.  Rep.  717. 

Payment  to  Mortgagee.  —  No  waiver  of  for- 
feitures by  breaches  on  the  part  of  the  mort- 
gagor can  be  predicated  upon  the  payment  lo 
the  .mortgagee  under  the  "  union  mortgage 
clause,"  nor  does  the  payment  to  the  mortgagor 
of  the  balance  constitute  a  waiver  where  the 
p  .'ties  by  stipulation  agreed  that  it  should  have 
no  such  effect.  Wisconsin  Nat.  Loan,  etc., 
Assoc.  v.  Webster,  119  Wis.  476. 

Waiver  of  One  Ground  of  Forfeiture  Does  Not 
Waive  Another.  —  Planters'  Mut.  Ins.  Co.  v. 
Loyd,  67  Ark,  585,  77  Am.  St.  Rep.  136. 

Acceptance  of  the  Premium  on  a  Contra  * 
Secured  by  Fraudulent  Representations  does  not 
constitute  a  waiver,  as  the  contract  was  abso- 
lutely vitiated  in  its  inception  by  the  fraud. 
American  Cent.  Ins.  Co.  v.  Anthram,  (Miss. 
i9°S)  38  So.  Rep.  626. 

Burden  of  Showing  Waiver  on  Insured.  -  - 
Planters'  Mut.  Ins.  Co.  v.  Loyd,  67  Ark.  585, 
77  Am.  St.  Rep.  136. 

4.  Consent  to  Assignment  After  Notice  of 
Alienation.  —  Planters'  Mut.  Ins.  Assoc.  v. 
Southern  Sav.  Fund,  etc.,  Co.,  68  Ark.  8  ;  Stuart 
v.  Reliance  Ins.  Co.,  179  Mass.  434.  See  also 
Brown  v.  Commercial  F.  Ins.  Co.,  21  App.  Cas. 
(D.  C.)  325- 

An  Agreement  to  Transfer  on  Condition  thrt  an 
Increased  Rate  Will  Be  Paid  is  a  waiver.  Me- 
dearis  v.  Anchor  Mut.  F.  Ins.  Co.,  104  Iowa  88. 
65  Am.  St.  Rep.  428. 

258.  2.  Making  Loss  Payable  to  Mortgages 
After  Notice.  —  Brown  v.  Commercial  F.  Ins. 
Co.,  21  App.  Cas.  (D.  C.)  325. 

3.  Consent  of  Agent.  —  Mattingly  v.  Spring- 
field F.,  etc.,  Ins.  Co.,  (Ky.  1904)  83  S.  W.  Rep. 
577  ;  Union  Trust  Co.  v.  Provident  Washington 
Ins.  Co.,  79  Mo.  App.  362.  See  also  Ormsbv 
v.  Laclede  Farmers'  Mut.  F.,  etc.,  Ins.  Co.,  oS 
Mo.  App.  371  ;  Nute  v.  Hartford  F.  Ins.  Co.. 
109  Mo.  App.  585  ;  Horton  v.  Home  Ins.  Co., 
122  N.  Car.  498,  65  Am.  St.  Rep.  717;  Norris  v. 
Hartford  F.  Ins.  Co.,  57  S.  Car.  358;  German 
Ins.  Co.  v.  Everett,  18  Tex.  Civ.  App.  514. 

A  General  Agent  may  waive  the  provision. 
Scottish  Union,  etc.,  Ins.  Co.  v.  Brown,  24  Ohio 
Cir.  Ct.  52. 

Oral  Consent  of  Agent  Waives  Provision.  — 
Continental  F.  Ins.  Co.  v.  Brooks,  131  Ala.  614. 

Oral  Consent  by  Authorized  Agent.  Binding  Not- 
withstanding Requirement  of  Written  Consent.  — 
Home  Mut.  Ins.  Co.  v.  Nichols,  (Tex.  Civ.  App. 
1903)  72  S.  W.  Rep.  440. 

Oral  Statement  of  Officer  Made  After  Loss  Not  a 
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d.  Incumbrance  Clause  —  (i)  Introductory.  —  See  note  8. 
(3)  Second  Stage  —  Incumbrances  Prohibited  —  (a)  Iu  General.  —  See 

(b)  What  Constitutes  an  Incumbrance  —  aa.  Generally.  —  See  notes  4,  5- 
See  notes  1,2,  3,  5. 


238. 
259. 

note  2. 

260. 

Waiver. —  Fmdlay  v.  Union  Mut.  F.  Ins.  Co., 
74  Vt.  211,  93  Am.  St.  Rep.  885. 

Waiver  by  Agent  After  Termination  of  Agency. 
—  See  Continental  F.  Ins.  Co.  v.  Brooks,  131 
Ala.  614. 

Power  of  Agent  to  Waive  Provision  a  Question 
of  Fact.  —  Cave  v.  Home  Ins.  Co.,  57  S.  Car. 
347- 

25§.  4.  Hartford  F.  Ins.  Co.  v.  Landfare, 
63  Neb.  559  ;  Ritchie  County  Bank  v.  Fireman's 
Ins.  Co.,  55  W.  Va.  261.  Compare  Continental 
Ins.  Co.  v.  Thomasson,  (Ky.  1905)  84  S.  W. 
Rep.  546.  Contra,  Phenix  Ins.  Co.  v.  Caldwell, 
187  HI.  73- 

Insurer  May  Waive  Provision  Against  Waiver 
by  Agent.  —  Phenix  Ins.  Co.  v.  Caldwell,  85  111. 
App.  104,  affirmed  187  111.  73. 

5.  See  Lippman  v.  .5Ltna  Ins.  Co.,  120  Ga. 
247;  Elliott  v.  Farmers'  Ins.  Co.,  114  Iowa  154. 

8.  Incumbrance  Clause  Reasonable.  —  Hunt  v. 
Springfield  F.  &  M.  Ins.  Co.,  20  App.  Cas.  ( D. 
C.)  48,  affirmed  196  U.  S.  47  ;  Phcenix  Ins.  Co. 
v.  Overman,  21  Ind.  App.  516:  Traders  Ins. 
Co.  v.  Cassell,  24  Ind.  App.  239  ;  Home  F.  Ins. 
Co.  v.  Johansen,  59  Neb.  349  ;  Insurance  Co.  of 
North  America  v.  Wicker.  (Tex.  Civ.  App. 
1899)  54  S.  W.  Rep.  300,  affirmed  93  Tex.  390; 
Hogue  v.  Farmers'  Mut.  F.  Ins.  Co.,  116  Wis. 
656.  See  also  Atlas  Reduction  Co.  v.  New 
Zealand  Ins.  Co.,  (C.  C.  A.)  138  Fed.  Rep.  497; 
Fitzgerald  v.  Atlanta  Home  Ins.  Co.,  61  N.  Y. 
App.  Div.  350  ;  Slope  Mine  Coal  Co.  v.  Quaker 
City  Mut.  F.  Ins.  Co.,  13  Pa.  Super.  Ct. 
626. 

259.  2.  Condition  Equivalent  to  Express  In- 
quiry. —  Brennen  v.  Connecticut  F.  Ins.  Co., 
99  Mo.  App.  718;  Vucci  v.  North  British,  etc., 
Ins.  Co.,  (Supm.  Ct.  App.  T.)  88  N.  Y.  Supp. 
986. 

Effect  of  Agent's  Advice.  —  Under  Stat.  Ky. 
1903,  §  639,  which  provides  that  "all  statements 
or  descriptions  in  any  application  for  a  policy 
of  insurance  shall  be  deemed  and  held  repre- 
sentations and  not  warranties,  nor  shall  any 
misrepresentation,  unless  material  or  fraudu- 
lent, prevent  a  recovery  on  the  policy,"  an  ap- 
plicant for  insurance  who,  in  accordance  with 
the  agent's  advice,  states  that  his  property  is 
not  encumbered,  there  being  nc  fraudulent  in- 
tent, may  recover.  Manchester  Assur.  Co.  v. 
Dowell,  (Ky.  1904)  80  S.  W.  Rep.  207. 

Mortgage  on  Property  Not  Covered  by  Policy.  — 
Since  a  policy  on  certain  personalty  in  a  saloon 
and  "  such  other  furniture  and  fixtures  as  is 
usual  to  saloons  "  does  not  cover  a  safe  pur- 
chased after  the  policy  took  effect,  a  mortgage 
on  the  safe  is  not  within  the  prohibition  in  the 
policy  against  incumbrances.  Moriarty  v.  U.  S. 
Fire  Ins.  Co.,  79  Tex.  Civ.  App.  669. 

Chattel  Mortgage  a  Violation  of  Incumbrance 
Clause.  —  Thorne  v.  /Etna  Ins.  Co.,  102  Wis. 
593- 

4.  Undelivered  Mortgage.  —  Hanscom  v.  Home 
Ins.  Co.,  90  Me.  333 ;  Insurance  Co.  of  North 
America  V.  Wicker,  93  Tex.  390, 


Delivery  a  Question  of  Fact. —  Phcenix  Ins.  Co. 
v.  Overman,  21  Ind.  App.  516. 

5.  Weigen  v.  Council  Bluffs  Ins.  Co.,  104 
Iowa  410. 

200.    1.  Mortgage  of  Part  Held  No  Breach.  — 

Born  v.  Home  Ins.  Co.,  no  Iowa  379,  80  Am. 
St.  Rep.  300,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  260  ;  Delaware  Ins.  Co.  v. 
Harris,  26  Tex.  Civ.  App.  537.  Compare  Home 
F.  Ins.  Co.  v.  Bernstein,  55  Neb.  260  ;  Fitz- 
gerald v.  Atlanta  Home  Ins.  Co.,  61  N.  Y.  App. 
Div.  350  :  Vucci  v.  North  British,  etc.,  Ins.  Co., 
(Supm.  Ct.  App.  T.)  88  N.  Y.  Supp.  986. 

Mortgage  from  One  Partner  to  Another.  — 
Where  a  policy  of  fire  insurance  covering  per- 
sonal property  was  issued  to  a  partnership,  the 
fact  that  one  member  thereof  subsequently  ex- 
ecuted and  delivered  to  another  member  a  mort- 
gage on  such  property  was  held  not  to  consti- 
tute such  an  incumbrance  as  was  contemplated 
by  a  stipulation  in  the  policy  to  the  effect  that 
it  should  be  void  "  if  the  subject  of  insurance 
be  personal  property,  and  be  or  become  encum- 
bered by  a  chattel  mortgage."  Alston  v.  Phenix 
Ins.  Co.,  100  Ga.  287. 

Mortgage  of  Joint  Owner's  Interest  —  A  policy 
issued  to  the  joint  owners  of  property  prohibit- 
ing incumbrances  thereon  is  forfeited  by  the 
placing  of  a  chattel  mortgage  on  his  interest  by 
one  of  such  joint  owners.  Denver  Tp.  Mut.  F. 
Ins.  Co.  v.  Resor,  95  111.  App.  197. 

Question  of  Intention.  —  Where  the  policy 
covers  several  distinct  classes  of  property,  the 
question  whether  or  not  the  placing  of  an  in- 
cumbrance on  one  of  the  risks  causes  a  for- 
feiture of  the  policy  as  to  all  is  one  of  the 
intention  of  the  parties.  If  the  condition  of 
the  property  is  such  that  the  risk  as  to  one  of 
the  classes  of  property  would  be  affected  by  the 
destruction  of  the  other,  then  it  must  be  pre- 
sumed that  breach  of  condition  as  to  one  class 
is  a  violation  of  the  contract  as  to  the  other 
also.  If  the  loss  of  the  one  class  of  property 
cannot  affect  the  risk  as  to  the  other,  then  it 
must  be  presumed  that  there  was  no  intention 
that  the  conditions  as  to  one  should  apply  to 
the  risks  as  to  the  other.  Taylor  v.  Anchor 
Mut.  F.  Ins.  Co.,  116  Iowa  625,  93  Am.  St.  Rep. 
261. 

2.  Mortgage  Discharged  Before  Loss.  —  Weigen 
v.  Council  Bluffs  Ins.  Co.,  104  Iowa  410;  Born 
v.  Home  Ins.  Co..  110  Iowa  379,  80  Am.  St. 
Rep.  300  ;  Johansen  7'.  Home  F.  Ins.  Co.,  54 
Neb.  548;  Home  F.  Ins.  Co.  v.  Johansen,  59 
Neb.  349 ;  Tompkins  -'.  Hartford  F.  Ins.  Co., 
22  N.  Y.  App.  Div.  380.  Compare  Secrest  v. 
Hartford  F.  Ins.  Co.,  68  S.  Car.  378,  in  which 
case  it  was  held  that  a  chattel  mortgage  in 
violation  of  the  provision  against  incumbrance 
constituted  a  broach  of  the  condition,  even 
though  it  was  subsequently  set  aside  by  a  de- 
cree rendered  after  the  loss  as  in  fraud  of  cred- 
itors and  void  :  Insurance  Co  nf  Mo-ib  America 
-'.  Wicker.  n>  Tev.  ?on,  noldin?  lint  whee  the 
policy  provides  that  it  shall  be  void  if.  at  the 
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201.  Instancks — (bl>)  Mechanic's  Lien.  —  Sec  note  I. 

(«)  Judgment.  —  Sec  note  2. 
(//)  Lease.  —  Sec  note  7. 

202.  {A  A)  Incumbrances  Prior  to  Policy .  —  See  note  2. 
(it)  Miscellaneous  Instances  —  Notice.  —  See  note  7. 

(4)   Waiver  —  [Miscellaneous  Instances].  —  See  note  10a. 


time  of  issuance,  there  be  an  incumbrance  upon 
the  property  insured,  forfeiture  occurs  where 
there  is  a  mortgage  in  existence  at  the  time 
when  the  policy  is  issued,  of  which  the  insurer 
has  no  notice,  even  though  the  mortgage  is 
discharged  before  the  loss.. 

Mortgage  Paid  Before  Issuance  of  Policy.  — 
Although  before  the  issuance  of  the  policy  the 
property  has  been  encumbered  by  a  chattel 
mortgage  and  by  a  judgment  and  execution 
thereon,  the  policy  is  not  avoided  thereby  where 
the  mortgage  and  judgment  were  actually  paid, 
though  not  satisfied  of  record,  at  the  date  of 
the  policy.  Laird  v.  Littlefield,  34  N.  Y.  App. 
Div.  43,  affirmed  164  N.  Y.  597. 

Burden  of  Proving  Discharge  of  Lien  on  Insured. 
—  Home  F.  Ins.  Co.  v.  Johansen,  59  Neb.  349. 

260.  3.  A  New  Incumbrance  in  Lieu  of  an  Ex- 
isting Incumbrance  is  not  a  breach  of  the  condi- 
tion where  the  insurer  knew  of  the  existing  in- 
cumbrance at  the  time  of  the  issuance  of  the 
policy.  Koshland  v.  Home  Mut.  Ins.  Co.,  31 
Oregon  321  ;  Koshland  v.  Fire  Assoc.,  31  Ore- 
gon 362.  But  see  Insurance  Co.  of  North 
America  v.  Wicker,  (Tex.  Civ.  App.  1899)  54 
S.  W.  Rep.  300,  affirmed  93  Tex.  390,  holding 
that  a  mortgage  given  to  other  parties  con- 
stitutes a  breach  even  though  the  money  re- 
ceived thereby  was  for  the  payment  of  an 
existing  incumbrance  of  which  the  insurer  had 
notice. 

5.  Change  and  Increase  in  Incumbrance.  —  A 

policy  provided  that  it  should  become  void  if 
the  property  should  be  encumbered.  At  the 
time  when  the  policy  was  issued  the  property 
was  encumbered  by  a  mortgage,  and  another 
tract  belonging  to  the  insured  was  also  encum- 
bered. A  portion  of  the  two  incumbrances  was 
a  common  charge  on  both  tracts.  After  the 
policy  was  issued,  and  before  the  loss,  the  in- 
sured took  up  both  incumbrances  and  executed 
in  their  stead  a  mortgage  on  both  tracts  for 
the  amount  of  the  old  debts  with  accrued  in- 
terest. It  was  held  that  the  fact  that  the 
incumbrance  on  the  insured  property  had  been 
substantially  changed  and  increased  in  such 
manner  rendered  the  policy  void,  and  that  the 
court  would  not  seek  to  ascertain  the  relative 
value  of  the  two  tracts  or  the  probable  manner 
of  enforcement  of  the  mortgages  to  determine 
if  the  risks  had  been  increased.  Johansen  v. 
Home  F.  Ins.  Co.,  54  Neb.  548. 

261.  1.  Mechanic's  Lien.  —  Contra.  Smith 
v.  St.  Paul  F.  &  M.  Ins.  Co.,  106  Iowa  225. 

2.  Recovery  of  Judgment. —  Phenix  Ins.  Co. 
v.  Smith,  9  Kan.  App.  828. 

7.  Lease  —  Condition  Against  Chattel  Mort- 
gages. —  See  Slobodisky  v.  Phenix  Ins.  Co.,  53 
Neb.  816. 

262.  2.  Prior  Incumbrances.  —  Subsequent 
incumbrances  defeat  the  policy,  whether  they 
fall  upon  the  property  with  or  without  the 
knowledge  or  consent  of  the  insured ;  this  rule 


also  applies  where  a  false  statement  is  made 
in  the  application  upon  which  the  policy  is 
issued  ;  but  judgments  which  were  incumbrances 
prior  to  the  time  of  issuing  the  policy  do  not 
invalidate  it  when  it  does  not  appear  that  the 
plaintiffs  ever  made  any  false  statement  as  to 
them  upon  the  faith  of  which  the  property  was 
insured.  Jacoby  v.  North  British,  etc.,  Ins.  Co., 
10  Pa.  Super.  Ct.  366.  Compare  Curlee  v. 
Texas  Home  F.  Ins.  Co.,  31  Tex.  Civ.  App.' 
471. 

7.  Record  of  Incumbrance  Not  Notice.  —  Trad- 
ers Ins.  Co.  v.  Cassell,  24  Ind.  App.  239. 
IOyz.  Agent  May  Waive  Provision,  —  Brennen 

v.  Connecticut  F.  Ins.  Co.,  99  Mo.  App.  718. 

Insurance  Solicitor  Cannot  Waive.  —  American 
Ins.  Co.  v.  Walston,  in  111.  App.  133. 

Oral  Waiver  by  Agent  Valid.  — German- Ameri- 
can Ins.  Co.  v.  Yeagley,  163  Ind.  651  ;  Fire 
Assoc.  v.  Yeagley,  34  Ind.  App.  387 ;  Skinner 
v.  Norman,  165  N.  Y.  565,  80  Am.  St.  Rep.  776. 
Compare  Atlas  Reduction  Co.  v.  New  Zealand 
Ins.  Co.,  (C.  C.  A.)  138  Fed.  Rep.  497. 

Issuance  of  the  Policy  with  Knowledge  of  an 
Incumbrance  is  a  waiver.  German-American 
Ins.  Co.  v.  Yeagley,  163  Ind.  651  ;  Fire  Assoc. 
v .  Yeagley,  34  Ind.  App.  387  ;  Skinner  v.  Nor- 
man, 165  N.  Y.  565,  80  Am.  St.  Rep.  776. 

Effect  of  Prohibition  in  Policy  Against 
Waiver  by  Agent.  —  Where  the  agent  knows  of 
the  existence  of  an  incumbrance  at  the  time  he 
issues  the  policy,  the  insurer  will  be  deemed  to 
have  waived  the  provision  rendering  the  policy 
void  if  the  insured's  title  is  other  than  an  un- 
encumbered title,  and  this  is  true  even  though 
the  policy  contains  a  further  provision  pro- 
hibiting the  waiver  of  any  of  its  terms  by  any 
agent,  as  this  clause  was  intended  to  operate 
as  a  limitation  upon  the  power  of  the  agent  to 
waive  or  modify  the  terms  of  the  policy  after 
issuance,  and  not  upon  their  power  to  agree 
upon  and  settle  the  terms  of  the  policy  before 
issuance.  Flournoy  v.  Traders'  Ins.  Co.,  80 
Mo.  App.  655. 

Provision  Waived  by  Failure  to  Require  Appli- 
cant to  Answer  Inquiry.  — ■  Parker  v.  Otsego 
County  Farmers'  Co-operative  F.  Ins.  Co.,  47 
N.  Y.  App.  Div.  204,  affirmed  168  N.  Y.  655. 

Notice  to  Officer  —  Effect  on  Insurer's  Rights.  — 
An  insurance  company  cannot  be  charged  with 
notice  of  incumbrances  which  an  applicant  for 
insurance  had  failed  to  disclose  in  his  applica- 
tion, by  evidence  that  the  secretary  of  the  in- 
surance company,  who  was  also  secretary  of  a 
building  association  which  owned  certain  of 
the  incumbrances,  had,  while  acting  in  the  lat- 
ter capacity,  acquired  knowledge,  more  than  a 
year  before  the  date  of  the  policy,  of  the  ex- 
istence of  the  incumbrances,  and  that  a  year 
and  a  half  sfter  the  policy  was  issued  the  secre- 
tary, again  acting  for  the  loan  association  in  a 
transaction  in  which  the  insurance  company 
had  no  interest,  had  seen  the  record  of  judg- 
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267.  2.  Vacancy,  Disuse,  and  Neglect  —  e.  Fourth  Stage  —  Vacancy, 
Disuse,  and  Neglect  Prohibited  in  Express  Terms  —  (2)  Phrases 

Employed — (a)  "If  the  Premises  Become  Unoccupied  "  —  The  Word  "  Unoccupied."  —  See 
note  7. 

269.  (b)  "  Vacated  by  Removal  of  Owner  or  Occupant  "  —  A  Provision  Forbidding  the 
Premises  to  "Become  Vacated  by  the  Removal  of  the  Owner  or  Occupant."  —  See  note  1  I. 

273.  (d)  "  Vacant  and  Unoccupied  "  —  "  Vacant  "  Held  to  Be  Requirement  Superadded  to 
"Unoccupied."  —  See  note  I. 

(e)  "  Vacant  or  Unoccupied  "  —  66.  When  the  Clause  Is  Valid  and  Enforceable 
—  (ad)  Increase  of  Risk.  —  See  notes  3,  4. 

274.  See  note  2. 

{66)  Requisites  of  Occupancy.  —  See  note  4. 


ments  against  the  insured.  Sitler  v.  Spring 
Garden  Mut.  F.  Ins.  Co.,  18  Pa.  Super.  Ct.  139. 

Parol  Evidence  Inadmissible  to  Show  Notice  to 
Agent  of  Incumbrance  at  Issuance  of  Policy.  — 

Hammel  v.  Pennsylvania  Ins.  Co.,  24  Ohio  Cir. 
Ct.  10 1. 

Recognition  of  the  Policy  After  Notice  of  the 

Incumbrance  and  acts  of  the  insurer  causing  ex- 
pense to  the  insured  constitute  a  waiver  of  a 
breach  of  the  provision.  Nugent  t».  Rensselaer 
County  Mut.  F.  Ins.  Co.,  106  N.  Y.  App.  Div. 
308. 

Making  Policy  Payable  to  Other  than  Insured 
Not  a  Waiver.  —  The  mere  fact  that  the  insurer 
procured  an  indorsement  to  be  made  upon  the 
policy  making  the  loss  payable  to  others  than 
the  insured,  as  such  persons'  interests  should 
appear,  does  not  of  itself  show  a  waiver  of  a 
breach  of  the  provision,  where  it  is  not  shown 
that  the  insurer  had  notice  of  the  fact  that  the 
persons  whose  names  were  so  indorsed  were 
mortgagees.  Atlas  Reduction  Co.  t».  New 
Zealand  Ins.  Co.,  121  Fed.  Rep.  929,  (C.  C.  A.) 
138  Fed.  Rep.  497. 

Acceptance  of  Proofs  of  Loss  Not  a  Waiver.  — 
American  Ins.  Co.  v.  Walston,  m  111.  App.  133. 

Stipulation  Against  Waiver.  —  The  furnish- 
ing of  proofs  of  loss  at  the  request  of  the  in- 
surer does  not  constitute  a  waiver  of  the  pro- 
vision, where  the  proofs  contain  the  stipulation 
that  "  it  is  expressly  understood  and  agreed  that 
the  furnishing  of  this  proof  of  loss  blank  to 
the  assured,  or  making  up  proofs  by  an  ad- 
juster, of  any  agent  of  the  company  or  com- 
panies named  herein,  is  not  a  waiver  of  any 
rights  of  said  company."  Curlee  v.  Texas  Home 
F.  Ins.  Co.,  31  Tex.  Civ.  App.  471. 

Investigation  of  Loss  —  Stipulation  Against 
Waiver.- — The  inference  of  waiver  from  the 
fact  that  the  agent  of  the  insured  investigates 
the  loss  and  determines  the  amount  of  damages 
is  negatived  by  a  stipulation  in  the  policy  that 
such  an  investigation,  in  case  of  loss,  was  not 
to  be  deemed  a  waiver  of  any  objection  to  the 
liability  of  the  insurer  under  the  policy,  and 
also  by  a  written  agreement  between  the  insured 
and  the  agent  that  the  investigation  and  ad- 
justment should  not  waive  or  invalidate  any  of 
the  conditions  of  the  policy  or  any  rights  of 
either  party.  Hayes  v.  U.  S.  Fire  Ins.  Co.,  732 
N.  Car.  702. 

Provision  Waived  by  Adjustment  of  Loss  by 
Authorized  Agnnt. —  Todd  v.  Quaker  City  Mut. 
F.  Ins.  Co.,  9  Pa.  Super.  Ct.  371.  43  W.  N.  C. 
(Pa.)  476. 

267.    7.  "Untenanted"   and  "Unoccupied" 
3  Supp.  E  of  L. — 4 


Synonymous.  —  Spahr  V.  North  Waterloo  Ins 
Co.,  31  Ont.  525. 

269.  11.  General  Intention  of  Returning 
Insufficient.  —  Compare  Stone  v.  Granite  State 
P.  ins.  Co.,  69  N.  H.  438,  holding  that  the  ques- 
tion whether  the  provision  is  broken  by  a 
temporary  absence  is  one  of  fact. 

273.  1.  "  Vacant  "  and  "  Unoccupied  "  Not 
Synonymous.  — ■  Ohio  Farmers'  Ins.  Co.  v.  Vogel, 
(Ind.  App.  1905)  73  N.  E.  Rep.  612. 

3.  Ohio  Farmers'  Ins.  Co.  v.  Vogel,  (Ind. 
App.  1905)  73  N.  E.  Rep.  612;  Piscatauqua  Sav. 
Bank  v.  Traders'  Ins.  Co.,  8  Kan.  App.  241  ; 
Thomas  v.  Hartford  F.  Ins.  Co.,  (Ky.  1899)  53 
S.  W.  Rep.  297,  rehearing  denied  (Ky.  1899) 
56  S.  W.  Rep.  264 ;  Hoover  V.  Mercantile  Town 
Mut.  Ins.  Co.,  93  Mo.  App.  hi.  See  also 
Burner  v.  German-American  Ins.  Co.,  103  Ky. 
370. 

The  Minnesota  Statute  (Laws  1895,  c.  175,  5 
S3)  which  provides  that,  if  the  insured  premises 
"  shall  become  vacant  by  the  removal  of  the 
owner  or  occupant,  and  so  remain  vacant  for 
more  than  thirty  days  without  tlie  assent  "  of 
the  insurer,  the  policy  shall  be  void,  is  not 
affected,  qualified,  or  modified  by  the  clause  of 
the  same  statute  which  provides  that  in  the  ab- 
sence of  any  change  increasing  the  risk  without 
the  assent  of  the  insurer  and  in  the  absence 
of  intentional  fraud  on  the  part  of  the  in- 
sured, in  case  of  total  loss  the  whole  amount 
mentioned  in  the  policy  or  renewal  upon  which 
the  insurer  receives  a  premium  shall  be  paid. 
Doten  v.  TFtna  Ins.  Co.,  77  Minn.  474. 

Where  Property  Vacant  at  Issuance  of  Policy 
Vacancy  Must  Further  Exist  for  Ten  Days  There- 
after. ■ — Moore  v.  Niagara  F.  Ins.  Co.,  199  Pa. 
St.  49,  85  Am.  St.  Rep.  771. 

4.  Ohio — Increase  of  Risk  Must  Be  Shown. — 
Security  F.  Ins.  Co.  v.  McFarland.  12  Ohio  Cir. 
Dec.  591  ;  Eureka  F.  &  M.  Ins.  Co.  v.  Baldwin, 
62  Ohio  St.  368. 

274.  2.  Baldwin  v.  German  Ins.  Co.,  105 
Iowa  379 :  Couch  V.  Farmers'  F.  Ins.  Co.,  64  N. 
Y.  App.  Div.  367. 

4.  "  Occupancy  "  Varies  with  Uses  of  Building 
Insured. — The  words  "occupied"  and  "un- 
occupied" will  he  construed  with  reference  to 
the  nature  and  character  of  the  building,  the 
purposes  for  which  it  is  designed,  and  the  uses 
contemplated  by  the  parties  as  expressed  in  the 
contract.  The  construction  given  to  these  words 
as  applied  to  a  dwelling  will  not  cover  a  barn, 
a  mill,  a  sawmill,  a  factory,  a  schoolhouSS,  a 
music  hall,  a  theatre,  or  a  church.  A  church 
building  kept  for  use  for  the  purposes  for  which 
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£7-1.  i,,)  Definition  and  Tests  of  Occupancy  —  aaa.  Dwellings.  — See  notes  5,  6,  7,  8. 
27o.     See  notes  1,  3,4. 

...  When  rHE  Clause  [s  Not  Enforced  —  (aa)  Temporary  Absence.  —  See  note  8. 
270.     Illustrations.    -See  note  1. 

(rr)  Vacancy  Incident  to  the  Purpose  for  Which  the  Building  Is  Used  —  aaa.  Rented 

Dwellings.  —  See  notes  4,  5- 

277.  See  notes  I,  5. 

278.  (  /./  )  Vacancy  Preparatory  to  Occupation.  —  See  note  8. 
(ce)  Partial  Nontenancy  —  aaa.  As  to  Space.  —  See  note  IO. 

279.  See  note  1. 

(ff)  Waiver  —  Insurer's  Knowledge  of  Facts  as  Waiver.  —  See  note  5. 


it  is  designed,  and  used  as  occasion  presents, 
and  as  the  convenience  of  the  congregation  may 
require,  no  intent  appearing  to  abandon  it  for  the 
purposes  of  its  use  by  the  temporary  periods  of 
nonuser,  even  though  such  periods  exceed  the 
ten-day  limit  in  the  policy,  is  not  per  se  left 
vacant  and  unoccupied,  within  the  forfeiture 
clause  of  the  policy.  Hampton  v.  Hartford  F. 
Ins.  Co.,  65  N.  J.  L.  265.  See  also  Hoover  v. 
Mercantile  Town  Mut.  Ins.  Co.,  93  Mo.  App. 
in. 

Reasonable  Construction  Required.  —  Home  F. 
Ins.  Co.  v.  Peyson,  54  Neb.  495. 
271.    5.  Occupancy  of  Dwelling  Defined. — See 

Morgans. Illinois  Ins.  Co.,  130  Mich. 427  ;  Thieme 
v.  Niagara  F.  Ins.  Co.,  100  N.  Y.  App.  Div. 
278,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  274.  See  also  Ohio  Farmers'  Ins.  Co. 
v.  Vogel,  (Ind.  App.  1905)  73  N.  E.  Rep.  612; 
Burner  v.  German- American  Ins.  Co.,  103  Ky. 
370;  Thomas  v.  Hartford  F.  Ins.  Co.,  (Ky.  1899) 
53  S.  W.  Rep.  297,  rehearing,  denied  (Ky.  1899) 
56  S.  W.  Rep.  264  ;  Eureka  F.  &  M.  Ins.  Co.  v. 
Baldwin,  6z  Ohio  St.  368;  Spahr  v.  North 
Waterloo  Ins.  Co.,  31  Ont.  525.  Compare  Home 
Ins.  Co.  v.  Hancock,  106  Tenn.  513. 

"  Occupation  "  of  Dwelling  House.  —  "  Occu- 
pation "  of  a  dwelling  house  means  living  in  it. 
The  uses  for  which  premises  are  intended  should 
be  considered  in  determining  what  is  infant 
by  the  word  "  unoccupied  "  as  contained  in  a 
policy.  Hoover  v.  Mercantile  Town  Mut.  Ins. 
Co.,  93  Mo.  App.  in. 

The  Description  of  the  Building  as  a  Dwelling 
is  not  1  representation  that  the  house  is  occu- 
pied at  the  time.  Slobodisky  v.  Phcnix  Ins.  Co., 
53  Neb.  816. 

6.  leaving  Furniture.  —  See  Stoltenberg  v. 
Continental  Ins.  Co..  106  Iowa  565,  68  Am.  St. 
Rep.  323;  Thieme  v.  Niagara  F.  Ins.  Co.,  100 
N.  Y.  App.  Div.  278.  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  274:  Spahr  v.  North 
Waterloo  Ins.  Co.,  31  Ont.  525. 

In  German  American  Int.  Co.  v.  Evants,  94 
Tex.  490,  it  was  held  that  where  the  insured, 
on  moving  from  the  insured  premises,  left  a 
large  portion  of  his  furniture  there.  and  caused 
a  servant  to  occupy  and  remain  in  the  house, 
the  property  did  not  become  vacant  or  unoccu- 
pied within  the  meaning  of  the  provision. 

7.  Leaving  Tools.  —  Morgan  v.  Illinois  Ins. 
Co..  130  Mich.  427. 

8.  Miscellaneous  Effects.  —  Morgan  v.  Illinois 
Ins.  Co.,  130  Mich.  427. 

275.  1.  Visitation  Insufficient.  —  Morgan  v. 
Illinois  Tns.  Co..  130  Mich.  427-  See  also 
Burner  v-  German-American  Ins.  Co.,  103  Ky. 


370.  Compare  Home  Ins.  Co.  v.  Hancock,  106 
Tenn.  513. 

3.  Temporary  Use   Insufficient.  —  See  Spahr 

v.  North  Waterloo  Ins.  Co...  31  Ont.  525. 

4.  Trying  to  Procure  Tenant.  —  Morgan  v. 
Illinois  Ins.  Co.,  130  Mich.  427. 

8.  Temporary  Absence  with  Intention  of  Re- 
taining No  Forfeiture.  —  See  Thomas  v.  Hart- 
ford F.  Ins.  Co.,  (Ky.  1899)  S3  S.  W.  Rep.  297, 
rehearing  denied  (Ky.  1809)  56  S.  W.  Rep. 
264;  Johnson  v.  Norwalk  F.  Ins.  Co.,  175  Mass. 
529;  Morgan  v.  Illinois  Ins.  Co.,  130  Mich.  427; 
Raymond  v.  Farmers'  Mut.  F.  Ins.  Co.,  114 
Mich.  386  ;  Sullivan  v.  Germania  F.  Ins.  Co.,  89 
Mo.  App.  106;  Home  F.  Ins.  Co.  v.  Peyson,  54 
Neb.  495  ;  Stone  v.  Granite  State  F.  Ins.  Co.,  69 
N.  H.  438. 

Occupancy  for  Portion  of  Each  Day  Sufficient.  — 

Thieme  "J.  Niagara  F.  Ins.  Co.,  100  N.  Y.  App. 
Div.  278. 

276.  1.  Absence  for  Single  Night.  —  Thieme 
v.  Niagara  F.  Ins.  Co.,  100  N.  Y.  App.  Div.  278. 

4.  Use  for  Which  Premises  Intended  to  Be  Con- 
sidered. —  Hoover  v.  Mercantile  Town  Mut. 
Ins.  Co.,  93  Mo.  App.  111. 

5.  Change  of  Tenants  Not  a  Vacancy.  —  Sulli- 
van v.  Germania  F.  Ins.  Co.,  89  Mo.  App.  106  ; 
Union  Ins.  Co.  v.  McCullough,  (Neb.  1901)  96 
N.  W.  Rep.  79. 

Occupancy  by  Watchman  Prior  to  Renting  Suf- 
ficient. —  Thieme  v.  Niagara  F.  Ins.  Co.,  100 
N.  Y.  App.  Div.  278. 

277.  1.  See  Ohio  Farmers'  Ins.  Co.  v. 
Vogel,  (Ind.  App.  1905")  73  N.  E.  Rep.  612. 

5.  Compare  Eureka  F.  &  M.  Ins.  Co.  v.  Bald- 
win. 62  Ohio  St.  368. 

278.  8.  Vacancy  Pending  Repair  After  Fire 
No  Breach. — ■  Lancashire  Ins.  Co  v.  Bush,  60 
Neb.  116. 

10.  Vacating  One  of  Several  Buildings.  —  Cen- 
tral Montana  Mines  Co.  v.  Fireman's  Fund  Ins. 
Co..  92  Minn.  223. 

Provision  Applies  Only  to  Property  Insured.  — 

Thomas  -•.  Hartford  F.  Ins.  Co.,  (Ky.  1890)  S3 
S.  W.  Rep.  297. 

279.  1.  Where  Risk  Is  Increased.  —  Although 
a  policy  so  written  as  to  place  separate  valua- 
tions upon  separate  subjects  of  insurance  will 
ordinarily  be  severable,  it  will  not  be  so  if  the 
risk  intended  to  be  excluded  by  the  condition 
against  vacancy,  which  has  been  violated,  af- 
fected the  item  of  property  for  the  destruction 
of  which  recovery  was  sought.  Republic  County 
Mut.  F.  Ins.  Co.  v.  Tohnsen,  69  Kan.  146,  105 
Am.  St.  Rep.  157. 

5.  Insuring  Vacant  Buildings.  —  Hilton  v. 
Phomix  Assur.  Co.,  92  Me.  272 ;  De  Soto  t . 
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2  80.     Many  Modifications  of  This  Doctrine.  —  See  notes  4,  5,  6,  7,  9. 

281.     (gg)  Permit  for  Vacancy.          See  notes  I,  2. 

(-4/4)  Necessity  of  Election  on  Part  of  Insurer.  —  See  note  4. 


American  Guaranty  Fund  Mut.  F.  Ins.  Co.,  102 
Mo.  App.  1  ;  Slohodisky  v.  Phenix  Ins.  Co.,  53 
Neb.  816;  Bear  v.  Atlanta  Home  Ins.  Co., 
(Supm.  Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  613; 
Frasier  v.  New  Zealand  Ins.  Co.,  39  Oregon 
342 ;  Philadelphia  F.  Assoc.  v.  Bynum,  (Tex. 
Civ.  App.  1898)  44  S.  W.  Rep.  579.  See  also 
Stephens  v.  Pheenix  Assur.  Co..  85  111.  App.  671. 
Compare  Hanscem  v.  Home  Ins.  Co.,  90  Me. 
333 

Slight  Circumstances  Sufficient  to  Show  Waiver. 

— ■  Hoover  v.  Mercantile  Town  Mut.  Ins.  Co., 
93  Mo.  App. 

Agent  Issuing  Policy  with  Knowledge  of 
Vacancy  Waives  Provision.  —  Hackett  v.  Phila- 
delphia Underwriters,  79  Mo.  App.  16;  Cham- 
berlain v.  British-American  Assur.  Co.,  80  Mo. 
App.  589,  2  Mo.  App.  Rep.  748. 

The  Acceptance  by  the  Insurer  of  Premiums 
Previously  Earned  after  the  property  has  been 
lost  does  not  constitute  a  waiver  of  the  pro- 
vision. Burner  v.  German-American  Ins.  Co., 
103  Ky.  370. 

4.  Knowledge  of  Vacancy  at  Issuance 
Not  Waiver  of  Subsequent  Breach.  — ■  Sergent  v. 
Liverpool,  etc.,  Ins.  Co.,  96  N.  Y.  App.  Div. 
117;  Moore  v.  Niagara  F.  Ins.  Co.,  199  Pa.  St. 
49,  85  Am.  St.  Rep.  771. 

5.  Notice  Not  Presumed.  —  Thomas  v.  Hart- 
ford F.  Ins.  Co.,  (Ky.  1899)  53  S.  W.  Rep.  297, 
rehearing  denied  (1899)  56  S.  W.  Rep.  264; 
Barilett  v.  British  America  Assur.  Co.,  35 
Wash.  525,  holding  further  that  failure  to  make 
inquiry  is  not  a  waiver. 

Failure  to  Inspect  in  Accordance  with  Statute. 
—  Noncompliance  on  part  of  the  insurer  with 
the  provisions  of  the  Minnesota  statute  requir- 
ing examination  by  the  insurer  of  the  premises 
insured  does  not  charge  the  insurer  with  notice 
that  the  premises  are  vacant.  Aiple  v.  Boston 
Ins.  Co.,  92  Minn.  337. 

6.  Knowledge  of  Subsequent  Vacancy  Not  a 
Waiver.  —  Hanscom  v.  Home  Ins.  Co.,  90  Me. 
333,  holding,  however,  that  failure  to  claim  a 
forfeiture  for  nonoccupnncy  may  operate  as  a 
waiver.  Compare  Wilson  v.  Commercial  Union 
Assur.  Co.,  51  S.  Car.  540,  64  Am.  St.  Rep. 
700. 

Retention  of  Unearned  Premium  After  Knowl- 
edge of  Vacancy  Not  Waiver  While  Breach 
Continues,  —  Stephens  v.  Phoenix  Assur.  Co.,  85 
III.  App.  671. 

Recognition  of  Policy  After  Knowledge  of 
Vacancy.  —  If  the  insurer,  with  knowledge  of 
the  facts  by  reason  whereof  it  is  entitled  to 
insist  upon  forfeiture,  continues  to  recognize 
the  policy  as  in  force,  or  does  any  act  incon- 
sistent with  insistence  upon  the  forfeiture,  the 
forfeiture  is  waived,  and  may  not  be  relied  unon 
thereafter.  Hunt  v.  State  Ins.  Co.,  66  Neb. 
121. 

7.  Sending  Adjuster  Not  Waiver.  —  P.urnham 
v.  Royrd  Ins.  Co..  75  Mo.  Ann.  394. 

Acts  of  Adjuster  After  Knowledge  of  Breach  as 
Waiver.  —  See  German- American  Ins.  Co.  v. 
Evrrnts,  25  Tex.  Civ.  App.  300. 

9.  Insurer  Bound  by  Agent's  Construction  of 


Clause.  —  See  De  Soto  v.  American  Guaranty 
bund  Mut.  F.  Ins.  Co.,  102  Mo.  App.  1  ;  Home 
Ins.  Co.  v.  Hancock,  106  Tenn.  513. 

Waiver  by  General  Agent  Valid. — -Wilson  v. 
Commercial  Union  Assur.  Co.,  51  S.  Car.  540, 
64  Am.  St.  Rep.  700. 

Condition  Against  Waiver  by  Agent.  —  Where 
the  policy  provides  that  no  officer,  agent,  or 
representative  of  the  insurer  shall  be  held  to 
have  waived  any  of  th'e  conditions  of  the  poiicy 
unless  the  waiver  shall  be  indorsed  thereon  in 
writing,  the  provision  is  a  direct  limitation  on 
the  authority  of  the  agent  of  which  the  in- 
sured is  charged  with  notice,  and  he  cannot 
avail  himself  of  a  waiver  made  by  the  agent 
in  violation  of  the  provision.  Hunt  v.  State 
Ins.  Co.,  66  Neb.  121. 

2§1.  1.  Permit  Commences  to  Operate  on 
Delivery  of  Policy  to  Agent.  —  Sullivan  v.  Ger- 
mania  F.  Ins.  Co.,  89  Mo.  App.  106. 

One  Who  Relies  on  the  Statement  of  the 
Insurer's  Agent  that  a  vacancy  permit  has  been 
granted  and  attached  to  the  policy  may  recover 
for  loss  occurring  during  the  life  of  the  permit. 
Morgan  v.  Illinois  Ins.  Co.,  130  Mich.  427. 

Provision  Decreasing  Amount  of  Insurance 
While  Permit  Operates  Valid.  —  Sullivan  v.  Ger- 
mania  F.  Ins.  Co.,  89  Mo.  App.  106. 

Grant  of  Permit  by  Agent  After  Revocation  of 
Agency.  —  It  has  been  held  that  where  a  permit 
for  vacancy  is  granted  to  the  insured  by  the 
agent  through  whom  his  policy  was  issued,  the 
permit  is  valid  though  before  it  was  granted  the 
agency  had  been  terminated,  where  the  insured 
had  no  notice  of  the  revocation  of  the  agency. 
Wilson  v.  Commercial  Union  Assur.  Co.,  51  S. 
Car.  540,  64  Am.  St.  Rep.  700. 

2.  Permit  for  Limited  Time.  —  Burnham  v. 
Royal  Ins.  Co.,  75  Mo.  App.  394;  Couch  v. 
Farmers'  F.  Ins.  Co.,  64  N.  Y.  App.  Div.  367. 

Oral  Agreement  for  Extension  of  Permit  Not 
Binding.  —  Burner  v.  German-American  Ins. 
Co.,  103  Ky.  370. 

4.  Vacancy  Clause  Merely  Gives  Insurer  Right 
to  Declare  Forfeiture.  —  Frasier  v.  New  Zea- 
land Ins.  Co.,  39  Oregon  342 ;  Hunt  v.  State 
Ins.  Co.,  66  Neb.  121.  See  also  Thomas  v. 
Hartford  F.  Ins.  Co.,  (Ky.  1899)  53  S.  W.  Rep. 
297.  rehearing  denied  ("1899)  56  S.  W.  Rep.  264. 
Compare  Hoover  v.  Mercantile  Town  Mut.  Ins. 
Co.,  93  Mo.  Apn.  111  :  Couch  v.  Farmers'  F. 
Ins.  Co.,  64  N.  Y.  App.  Div.  367. 

Notice  to  Agent  Notice  to  Insurer.  —  Hunt  v. 
State  Ins.  Co.,  66  Neb.  121. 

Loss  After  Termination  of  Vacancy. — If  the 
loss  occurs  while  the  vacancy  continues  to  ex- 
ist, the  company  is  not  necessarily  rendered 
liable  because,  knowing  the  fact,  it  has  not 
meantime  forfeited  the  policy.  But  if  it  does 
not  exercise  its  right  in  this  respect,  and  the 
premises  are  again  occupied,  and  arc  not  vacant 
or  unoccupied  when  the  loss  occurs,  the  liability 
mi  the  policy  ajrain  attaches.  Stephens  :■.  Phce- 
ni-'   As-nr.  Co..  8'jj  111.  Ar>n.  671. 

Policy  Forfeited  by  Va"<iri-y  Not  Revived  by 
■Re-occunancy.  —  German  Ins.  Co.  v.  Russell.  65 
Kan.  373. 
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Cessation 

989, 

28:i. 


98-1. 

Watchman 

285. 

Hazard 


286, 


(/</.  A  Question  of  Fact.  —  See  notes  5,  6. 

(f)  "Ceased  to  Be  Operated  "  — aai  Liueral  Rule  —  Temporary  or  Incidental 

Nor  Included.  —  See  note  10. 
See  note  2. 

<e .  SCOPE  OF  Clause  —  (a  a)  What  Is  a  Manufacturing  Establishment.  —  See  note  2. 

(bb)  What  is  Cessation.  —  See  notes  3,  4. 
dd.  Waiver.  —  See  note  6. 

(g)  "  Keep   a  Watchman   on   the   Premises "  —  66.  Express  Clause  Requiring 

ro  Be  Kept  —(66)  What  Constitutes  Compttanct — aaa.  Generally.  —  See  notes  4,  6. 
cc.  Waiver.  — Sec  note  II. 

3.  Hazardous  Use  and  Occupation  —  a.  Increase   of   Risk  or 

—  (i)  Form  —  Policy  Suspended  During  Time  of  Increased  Hazard.  —  See  note  4. 
(2)  Validity  and  Application  — ■  (a)  In  General.  —  See  note  6. 
Increase  per  Se.  —  See  note  J. 
Instances.  —  See  note  9 

Increase  of  Risk  a  Question  for  the  Jury.  —  See  note  I . 


2§1.  5.  Meaning  of  Vacancy  Clause  Is  for 
Court.  —  Home  F.  Ins.  Co.  v.  Peyson,  54  Neb.  495. 

6.  Whether  Facts  Bring  Case  Within  Clause  Is 
for  Jury.  —  Slobodisky  v.  Phenix  Ins.  Co.,  53 
Neb.  816;  Home  F.  Ins.  Co.  v.  Peyson,  54  Neb. 
495  ;  Hunt  v.  State  Ins.  Co.,  66  Neb.  121. 

Sufficiency  of  Evidence.. —  In  Omaha  F.  Ins. 
Co.  V.  Sinnott,  54  Neb.  522,  it  was  held  that 
where  a  tenant  had  only  removed  a  portion  of 
his  furniture  from  an  insured  tenement  house 
at  the  time  of  its  destruction  by  fire,  the  find- 
ing of  a  jury  adverse  to  the  contention  of  the 
insurance  company,  that  at  the  time  of  the  loss 
the  house  was  unoccupied,  in  violation  of  the 
terms  of  the  policy,  would  not  be  disturbed  as 
being  without  sufficient  evidence  to  sustain  it. 

10.  Provision  Valid.  —  El  Paso  Reduction  Co. 
v.  Hartford  F.  Ins.  Co.,  121  Fed.  Rep.  937. 

Provision  Not  Limited  to  Cessation  Immediately 
Preceding  Loss.  —  Cronin  v.  Philadelphia  F. 
Assoc.,  123  Mich.  277. 

2*2.  2.  Temporary  Incidental  or  Necessary 
Cessation  Does  Not  Work  Forfeiture.  —  Central 
Montana  Mines  Co.  v.  Fireman's  Fund  Ins.  Co., 
92  Minn.  223,  holding  further  that  where  the 
policy  covers  several  buildings  as  a  whole  the 
fact  that  the  operation  has  ceased  in  one  of 
the  buildings  does  not  render  the  policy  void. 

2§!».  2.  Provision  Not  Applicable  to  Mining 
Plant.  —  See  Queen  Ins.  Co.  v.  Excelsior  Mill- 
ing Co.,  69  Kan.  114. 

3.  What  Constitutes  Cessation  Is  for  Jury.  — 
See  Ulysses  Elgin  Butter  Co.  v.  Hartford  F. 
Ins.  Co..  20  Pa.  Super.  Ct.  384. 

Burden  of  Proving  Breach  on  Insurer. —  Barker  v. 
Citizens'  Mut.  F.  Ins.  Co.,  136  Mich.  626. 

4.  Court  May  Pronounce  on  Undisputed  Facts. 
—  Brehm  Lumber  Co.  v.  Svea  Ins.  Co.,  36- 
Wash.  520. 

6.  Permit  to  Cease  Operation  During  Winter 
Construed.  —  See  Barker  v.  Citizens'  Mut.  F. 
Ins.  Co.,  136  Mich.  626. 

2*»l.  4.  Substantial  Compliance  Sufficient.— 
McGannon  v.  Michigan  Millers'  Mut.  F.  Ins. 
Co.,  127  Mich.  636,  89  Am.  St.  Rep.  501. 

6.  Temporary  Absence  of  Watchman.  —  McGan- 
non v.  Michigan  Millers'  Mut.  F.  Ins.  Co.,  127 
Mich.  636,  89  Am.  St.  Rep.  5°',  holding  that 
under  Comp.  Laws  Mich.,  §  5180,  providing 
that  no  policy  of  insurance  shall  be  declared 
void  by  the  insurer  for  the  breach  of  any  condi- 


tion of  the  policy,  if  the  insured  has  not  been 
injured  by  such  breach,  or  where  a  loss  has 
not  occurred  during  the  breach  or  by  reason  of 
the  breach,  the  failure  of  the  insured  to  keep 
a  watchman  on  the  premises  on  Sunday  in 
accordance  with  the  provisions  of  the  policy 
does  not  relieve  the  insurer  from  liability  for 
loss  occurring  by  fire  during  the  week;  Mc- 
Gannon v.  Millers  Nat.  Ins.  Co.,  171  Mo.  143, 
94  Am.  St.  Rep.  778. 

11.  Waiver.  —  See  Kansas  Mill-Owners',  etc., 
Mut.  F.  Ins.  Co.  v.  Central  Nat.  Bank,  60  Kan. 
630. 

285.  4.  Providing  for  Suspension  While  In- 
creased Hazard  Exists.  —  See  Born  v.  Home  Ins. 

Co.,  no  Iowa  379,  80  Am.  St.  Rep.  300;  North 
British  Mercantile  Ins.  Co.  v.  Union  Stock- 
yards Co.,  (Ky.  1905)  87  S.  W.  Rep.. 285. 

6.  Clause  Valid  and  Enforceable.  —  Alston  v. 
Grenwich  Ins.  Co.,  100  Ga.  282;  Janvrin  v. 
Rockingham  Farmers'  Mut.  F.  Ins.  Co.,  70  N. 
H.  35  ;  Yentzer  v.  Farmers'  Mut.  Ins.  Co.,  200 
Pa.  St.  325.  See  also  Southern  Mut,  Ins.  Co. 
v.  Hudson,  113  Ga.  434;  Dougherty  v.  Green- 
wich Ins.  Co.,  64  N.  J.  L.  716;  Keller  v.  Liver- 
pool, etc.,  Ins.  Co.,  27  Tex.  Civ.  App.  102;  Wil- 
son v.  Union  Mut.  F.  Ins.  Co..  75  Vt.  320. 

Provision  Not  Applicable  to  Conditions  Not 
Existing  at  Issuance  of  Policy.  —  Straker  v.  Phe- 
nix Ins.  Co.,  ior  Wis.  413. 

Insured  Presumed  to  Have  Knowledge  of  Con- 
tents of  Provision.  —  Hartford  F.  Ins.  Co.  v. 
Post,  25  Tex.  Civ.  App.  428. 

"Clear  Space"  Provision  Valid.  —  Liverpool, 
etc.,  Ins.  Co.  v.  T.  M.  Richardson  Lumber  Co., 
it  Okla.  585. 

7.  Increase  of  Risk  Declared  as  a  Matter  of  Lawv 
—  Alston  v.  Greenwich  Ins.  Co.,  100  Ga.  282. 

Judicial  Notice  of  Increase  of  Risk  by  Storage  of 
Fireworks.  —  Betcher  v.  Capital  F.  Ins.  Co.,  78 
Minn.  240. 

9.   Additions  and  Adjacent  Buildings.  —  See 

Yentzer  v.  Farmers'  Mut.  Ins.  Co.,  200  Pa.  St. 

32s. 

2S6.  1.  Whether  Risk  Increased  a  Question 
of  Fact  for  Jurv.  —  Southern    Mut.   Ins.   Co.  v. 

Hudson,  113  Ga.  434;  Orient  Ins.  Co.  v.  Mc- 
Knight,  197  111.  190:  Krell  v.  Chickasaw  Farm- 
ers' Mut.  F.  Ins.  Co.,  (Iowa  1905)  104  N.  W. 
Rep.  364;  Western  Assur.  Co.  v.  Ray,  105  Ky. 
523;    North    British    Mercantile    Ins.    Co.  v. 
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286.  (b)  Essentials.  —  See  note  3. 

Must  Be  Within  Knowledge  and  Control  of  Assured.  —  See  notes  5>  6. 

287.  (c)  What  Is  Not  an  Increase  of  Risk  —  Vacancy  and  Nontenancy.  —  See  note  2. 
Other  Illustrations.  —  See  notes  6,  /  . 

288.  See  note  4. 

(d)  Waiver.  —  See  notes  5,  6. 

b.  Specific  Acts  and  Uses  Prohibited  —  (1)  Alterations,  Re- 
pairs, and  Additions  —  (a)  In  General  —  Express  Clause  Forbidding  Alterations,  Etc. — 
See  note  1 1. 


Union  Stockyards  Co.,  (Ky.  1905)  87  S.  W. 
Rep.  285  ;  Atherton  v.  British-America  Assur. 
Co.,  91  Me.  289;  Taylor  v.  Security  Mut.  F. 
Ins.  Co.,  88  Minn.  231,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  286;  Janvrin  v.  Rock- 
ingham Farmers'  Mut.  F.  Ins.  Co.,  70  N.  H.  35  ; 
Minneapolis  Threshing  Mach.  Co.  v.  Darnall, 
13  S.  Dak.  279. 

The  Burden  of  Proof  is  usually  on  the  insurer. 
Taylor  v.  Security  Mut.  F.  Ins.  Co.,  88  Minn. 
231.  But  where  the  statute  provides  that  a 
violation  of  a  condition  of  the  policy  shall  not 
defeat  the  right  of  recovery  thereon  "  if  it 
shall  be  shown  by  the  plaintiff  "  that  the  viola- 
tion did  not  contribute  to  the  loss,  the  burden 
of  proof  is  on  the  insured.  Krell  v.  Chickasaw 
Farmers'  Mut.  F.  Ins.  Co.,  (Iowa  1905)  104  N. 
W.  Rep.  364- 

Ascertaining  Violation  of  "Clear  Space"  Clause. 
■ —  In  determining  whether  there  has  been  a 
violation  of  a  provision  forbidding  the  piling 
of  lumber  within  a  hundred  feet  of  the  insured 
building,  the  distance  is  to  be  estimated  from 
structures  attached  to  the  main  building,  and 
not  necessarily  from  a  permanent  corner  of 
the  main  buiiding.  Merchants'  Ins.  Co.  v.  New 
Mexico  Lumber  Co.,  10  Colo.  App.  225. 

Expert  Evidence.  —  The  opinion  of  experts,  if 
admissible,  is  not  conclusive  upon  the  question 
what  constitutes  an  increase  of  risk  within  the 
meaning  of  the  provision.  Taylor  v.  Security 
Mut.  F.  Ins.  Co.,  88  Minn.  231. 

2S6.  3.  Must  Be  of  Substantial  Character.  — 
Janvrin  v.  Rockingham  Farmers'  Mut.  F.  Ins. 
Co.,  70  N.  H.  35. 

Temporary  Increase  of  Risk.  —  Born  v.  Home 
Ins.  Co.,  no  Iowa  379,  80  Am.  St.  Rep.  300. 

Effect  of  Express  Stipulation.  —  Straker  v. 
Phenix  Ins.  Co.,  101  Wis.  413. 

Effect  of  Failure  to  Comply  with  Requirement 
as  to  Water  Supply.  —  See  Delaware  Ins.  Co.  v. 
Harris,  26  Tex.  Civ.  App.  537. 

5.  Increase  Without  Insured's  Knowledge  Not 
Fatal.  —  North  British  Mercantile  Ins.  Co.  v. 
Union  Stockyards  Co.,  (Ky.  1905)  87  S.  W. 
Rep.  285  :  Malin  v.  Mercantile  Town  Mut.  Ins. 
Co.,  105  Mo.  App.  625  ;  Northern  Assur.  Co.  v. 
Crawford,  24  Tex.  Civ.  App.  574. 

A  provision  in  the  policy  that  it  shall  be  void 
"  if  the  hazard  be  increased  by  any  means 
within  the  control  or  knowledge  of  the  insured  " 
refers  to  means  not  specifically  mentioned  in 
the  policy  itself,  and  does  not  modify  the  force 
of  the  clause  prohibiting  the  keeping  of  in- 
flammable or  combustible  materials.  Thuringia 
Ins.  Co.  v.  Norwaysz,  104  111.  App.  390,  affirmed 
204  111.  334. 

6.  Increase  by  Means  Not  Within  Insured's 
Control.  —  German  Ins.  Co.  v.  Wright,  6  Kan. 
App.  Gn  ;  North  British  Mercantile  Ins.  Co.  v. 


LTnion  Stockyards  Co.,  ( Ky.  1905)  87  S.  W. 
Rep.  285  ;  Northern  Assur.  Co.  v.  Crawford, 
24  Tex.  Civ.  App.  574. 

Temporary  Failure  to  Maintain  Sprinkling 
System.  —  Cummer  Lumber  Co.  v.  Associated 
Manufacturers'  Mut.  F.  Ins.  Corp.,  67  N.  Y. 
App.  Div.  15-1,  affirmed  173  N.  Y.  633. 

An  Increase  of  Risk  Not  Within  Control  of  the 
Insurer  may  avoid  the  policy.  Straker  v.  Phe- 
nix Ins.  Co.,  101  Wis.  413. 

2&7.  2  Vacancy  Not  per  Se  Increase.  — 
Boardman  v.  North  Waterloo  Ins.  Co.,  31  Ont. 
5  5- 

6.  Repairs  and  Alterations.  —  See  Taylor  v. 
Security  Mut.  F.  Ins.  Co.,  88  Minn.  231. 

7.  Additions  and  Adjacent  Buildings.  —  See 
Taylor  v.  Security  Mut.  F.  Ins.  Co.,  88  Minn. 
231. 

2§8.  4.  Increase  in  One  Direction  Offset  in 
Another.  — Born  v.  Home  Ins.  Co.,  no  Iowa 
379,  80  Am.  St.  Rep.  300,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  288. 

5.  Waiver.  —  Cassimus  v.  Scottish  Union, 
etc.,  Ins.  Co.,  135  Ala.  256;  Phoenix  Ins.  Co.  v. 
Randle,  81  Miss.  720  ;  Farmers  Ins.  Assoc.  v. 
Reavis,  163  Ind.  321. 

Agent  Cannot  Waive  Provision  by  Authorizing 
Change  of  Use  in  Future.  —  Cornelius  v.  Farmers' 
Ins.  Co.,  113  Iowa  183. 

Sufficiency  of  Evidence  to  Show  Knowledge  of 
Violation.  —  See  Merchants'  Ins.  Co.  v.  New 
Mexico  Lumber  Co.,  10  Colo.  App.  225. 

"  Clear  Space  "  Provision  —  Pozver  of  Agent  to 
Waive.  —  See  Liverpool,  etc.,  Ins.  Co.  v.  T.  M. 
Richardson  Lumber  Co.,  11  Okla.  585. 

Extent  of  Waiver  —  Extent  to  Which  Waived. 

—  Hartford  F.  Ins.  Co.  iv.  Post,  25  Tex.  Civ. 
App.  428. 

Knowledge  of  Breach  of  "  Clear  Space  "  Clause 
Not  Waiver  of  Provision.  —  Petit  v.  German  Ins. 
Co.,  98  Fed.  Rep.  800  ;  Merchants'  Ins.  Co.  v. 
New  Mexico  Lumber  Co.,  10  Colo.  App.  225. 

Oral  Waiver  of  "  Clear  Space  "  Clause  Binding. 

—  German-American  Ins.  Co.  v.  Yellow  Poplar 
Lumber  Co.,  (Ky.  1905)  84  S.  W.  Rep.  551. 

Sufficiency  of  Evidence  to  Show  Waiver  of 
"Clear  Space"  Clause.  —  See  Keller  t\  Liver- 
pool, etc.,  Ins.  Co.,  27  Tex.  Civ.  App.  102. 

6.  Orient  Ins.  Co.  v.  McKnight,  197  111.  190. 
Provision  May  Be  Waived  by  Oral  Consent  of 

Agent  of  Insured.  —  Orient  Ins.  Co.  v.  McKnight, 
197  111.  790. 

Wisconsin  Statute.  —  Straker  v.  Phenix  Ins. 
Co.,  101  Wis.  473. 

11.  Clause  Prohibiting  Alteration  Valid  and 
Enforceable. — German  Ins.  Co.  v.  Hearne,  (C. 
C.  A.)  117  Fed.  Rep.  289:  McCoy  v.  Iowa  State 
Ins.  Co.,  107  Iowa  80;  Hill  v.  Middlesex  Mut. 
Assur.  Co.,  174  Mass.  542;  Newport  Imp.  Co. 
v.  Home  Ins.  Co.,  163  N.  Y.  237. 
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notes  1  ,  }. 

999. 
993. 


294. 
29,5. 
996. 
297. 

note  i. 


Sec  note  i. 

Alterations  to  Be  at  Risk  of  Insured  — Option  to  Terminate.  —  See  note  3. 

(b)  Application  of  the  Clause.  —  See  note  4. 

(0)  Knowledgo  and  Control  of  the  Insured.  —  Sec  notes  I,  2. 

1 .2 )  Keeping  I 11  flammable  and  Extra-combustible  Materials  —  (a)  What 

in  the  Prohibition  —  aa.  PETROLEUM  and  Its  Products  —  (aa)  Generally.  —  See 

1  .  Other  Inflammadi.es  —  (l>b)  Dynamite.  —  See  note  9. 

(b)  What  Constitutes  Keeping  and  Using  —  aa.  In  General.  —  See  notes  1 3,  1 4. 
Storing  Prohibited.  —  See  note  9. 

"  Allowed  "  on  the  Premises.  —  See  note  IO. 

bb.  Prohibited  Articles  Incidental  to  Trade  or  Business.  —  See  note  \Oa. 

(aa)  Manufacturing  Establishments.  —  See  note  I  3. 
(bb)  Mercantile  Establishments.  —  See  note  IO. 

See  note  4. 

(cc)  Domestic  Use.  —  See  note  I. 

(ilit)  Qualifications  —  Clause   Limiting   Use   of  Kerosene  for   Lighting.  —  See 

Prohibition  Confined  to  Insured  Buildings.  —  See  note  3. 

(c)  Questions  of  Evidence.  —  See  note  IO. 


289.  1.  The  Completion  of  the  Alteration  Be- 
fore the  Loss  does  not  terminate  the  right  of  the 
insurer  to  avoid  the  policy.  Hill  v.  Middlesex 
Mut.  Assur.  Co.,  174  Mass.  542. 

3.  Giving  Insurer  Option  to  Avoid  for  Altera- 
tions. —  See  Crete  warmers'  Mut.  Tp.  Ins.  Co. 
v.  Miller,  70  111.  App.  599. 

4.  Necessary  and  Incidental  Repairs  Permitted. 

—  Hill  v.  Middlesex  Mut.  Assur.  Co.,  174  Mass. 
542. 

Only  Such  Repairs  Allowed  as  Can  Be  Made 
Within  Time  Fixed  by  Policy.  —  German  Ins. 
Co.  v.  Hearne,  (C.  C.  A.)  117  Feu.  Rep.  28> 

Alteration  Diminishing  Risk  Wot  Breach  of  Pro- 
vision. —  Malin  v.  Mercantile  Town  Mut.  Ins. 
Co.,  105  Mo.  App.  625. 

As  to  What  Constitute  "Repairs,"  within  the 
meaning  of  the  provision,  see  German  Ins.  Co. 
v.  Hearne,  (C.  C.  A.)  117  Fed.  Rep.  289. 

290.  1.  Breach  by  Third  Party.  —  Thuringia 
Ins.  Co.  v.  Norwaysz,  104  111.  App.  390,  affirmed 
204  111.  334- 

2.  An  Increase  of  Risk  Wot  Within  Control  of 
the  Insurer  will  avoid  the  policy.  Strakcr  v. 
Phenix  Ins.  Co.,  101  Wis.  413. 

291.  1.  Mitchell  v.  Potomac  Ins.  Co.,  183 
U.  S.  42 ;  Bastian  v.  British  American  Assur. 
Co.,  143  Cal.  287;  Norwaysz  v.  Thuringia  Ins. 
Co.,  204  111.  334 ;  Boycr  v.  Grand  Rapids  F.  Ins. 
Co.,  124  Mich.  455,  83  Am.  St.  Rep.  338;  Lutz 
v.  Royal  Ins.  Co.,  205  Pa.  St.  159. 

3.  Keeping  Prohibited  Article  Forfeitura  per  Se. 

—  Bastian  v.  British  American  Assur.  Co.,  143 
Cal.  287;  Thuringia  Ins.  Co.,  v .  Norways?,  104 
111.  App.  390,  affirmed  204  111.  334,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  291  ;  Kenne- 
fick-Hammond  Co.  v.  Norwich  Union  F.  Ins. 
Co.,  (Mo.  App.  1904)  80  S.  W.  Rep.  694- 

292.  9.  Violation  9f  Prohibition  Agrainot  Keep- 
ing Dynamite  Avoids  Policy.  —  Bastian  v.  Brit- 
ish American  Assur.  Co.,  (43  Cal.  287. 

13.  See  Phoenix  Ins.  Co.  v.  Sherman,  17  Tex. 
Civ.  App.  456. 

Prohibition  Applies  to  Manufacture.  Lutz  v. 
Royal  Ins.  Co.,  205  Pa.  St.  159. 


14.  Casual  Deposit  Not  a  Keeping.  —  Spring- 
field F.  &  M.  Ins.  Co.  v.  Wade,  95  Tex.  598,  93 
Am.  St.  Rep.  870. 

293.  9.  Use  for  Cooking.  —  Boyer  v.  Grand 
Rapids  F.  Ins.  Co.,  124  Mich.  455,  83  Am.  St. 
Rep.  338. 

10.  Gasoline  "  Allowed  "  on  Premises.  — Spring- 
field  F.  &  M.  Ins.  Co.  v.  Wade,  95  Tex.  598,  93 
Am.  St.  Rep.  870. 

10a,  Prohibited  Articles  Incidental  to  Business. 

—  Szymkus  v.  Eureka  F.  &  M.  Ins.  Co.,  114  111. 
App.  401,  ojtoting  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  293. 

13.  Watchmaker.  —  Szymkus  v.  Eureka  F.  & 
M.  Ins.  Co.,  114  111.  App.  401,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  293  and 
holding  that  the  keeping  of  benzine  by  one  con- 
ducting a  jewelry  shop  did  not  constitute  a  vio- 
lation of  the  policy. 

294.  10.  Explosives  May  Be  Kept  as  Part  of 
Stock.  —  Phenix  Ins.  Co.  v.  Walters,  24  Ind. 
App.  87,  79  Am.  St.  Rep.  257  ;  Vandervolgen 
v.  Manchester  F.  Assur.  Co.,  123  Mich.  291; 
Ackley  v.  Phenix  Ins.  Co.,  25  Mont.  272.  See 
also  Lutz  v.  Royal  Ins.  Co.,  205  Pa.  St.  159. 

Extent  of  Usage.  —  Traders'  Ins.  Co.  v.  Dob- 
bins, (Tenn.  1905)  86  S.  W.  Rep.  383. 

295.  4.  Saltpetre  in  Drug  Store.  —  Ackley 
v.  Phenix  Ins.  Co.,  25  Mont.  272. 

Benzine  in  Drug  Store.  — ■  Plicenix  Ins.  Co.  v. 
Fleming,  65  Ark.  54,  67  Am.  St.  Rep.  900. 

296.  1.  Evidence  Admissible  to  Show  Custom 
as  to  Domestic  Use  of  Gasoline.  —  Northern  As- 
sur. Co.  v.  Crawford,  24  Tex.  Civ.  App.  574. 

297.  1.  Use  in  Other  than  Manner  Specified. 

—  Vandervolgen  v.  Manchester  F.  Assur.  Co., 
123  Mich.  291. 

3.  Prohibition  Not  Extended.  —  See  Phoenix 
Ins.  Co.  v.  Shearman,  17  Tex.  Civ.  App.  456. 

But  the  Use  of  a  Platform  Annexed  to  the  Build- 
ing has  been  held  to  be  a  violation  of  the  pro- 
visio  1.  Kohlmann  v.  Selvage,  34  N.  Y.  App. 
Div.  ?So. 

10.  Question  of  Fact.  —  See  Phoenix  Ins.  Co. 
v.  Shearman,  17  Tex.  Civ.  App.  456. 
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aa.  Gen- 


297.  (d)  Who  May  Violate  Clause.  —  See  note  12. 
(e)  Permission  and  Waiver.  —  See  notes  14,  15- 

298.  Waiver.  —  See  notes  3,  4. 
(3)  Otlur  Prohibited  Acts  and  Uses — (a)  Illegal  Business 

ER ally  —  (aa)  Sale  of  Intoxicating  Liquors.  —  See  note  J. 
{cc)  Prostitution.  —  See  notes  IO,  II. 
66.  Liability  for  Acts  of  Tenant.  — See  notes  12,  1 3. 

299.  dd.  Waiver.  —  See  note  2. 

(b)  Running  Factory  Overtime  or  at  Night  —  Waiver.  —  See  note  7. 

300.  (d)  Miscellaneous  Prohibitions  —  aa.  Stoves  and  Fires  —  [Agricultural  Machinery]. 
—  See  note  la. 

4.  Other  Insurance 
See  note  7. 

Supported  by  Authority.  —  See  note  1 3. 

302.  b.  Origin  and  Development  —  (2)  Second  Stage  —  Other  Insur- 
ance Mentioned  in  General  Terms  —  (b)  Other  Insurance  Permitted  or  Required  — 
Renewals  and  Substitutions.  —  See  notes  4,  7. 


a.  Object  and  Purpose  of  the  Clause. 


297.  12.  Act  of  Lessee. —  Norwaysz  v.  Thu- 
ringia  Ins.  Co.,  204  111.  334,  affirming  104  111. 
App.  390 ;  Badger  v.  Platts,  68  N.  H.  222,  73 
Am.  St.  Rep.  572. 

The  insured  is  liable  for  the  violation  of  the 
provision  by  his  lessee,  although  the  prohibited 
use  was  made  without  the  knowledge  of  the 
insured.  Kohlmann  v.  Selvage,  34  N.  Y.  App. 
Div.  380. 

14.  Effect  of  Special  Permit.  —  Mitchell  v.  Po- 
tomac Ins.  Co.,  183  U.  S.  42;  Belcher  v.  Capital 
F.  Ins.  Co.,  78  Minn.  240. 

Policy  Avoided  by  Retention  of  Goods  After 
Expiration  of  Permit.  —  Betcher  v.  Capital  F. 
Ins.  Co.,  78  Minn.  240. 

15.  Permit  to  Use  Gasolene  in  Specified  Manner 
is  not  a  permit  to  use  it  in  another  manner. 
Norwaysz  v.  Thuringia  Ins.  Co.,  204  111.  334. 

298.  3.  Waiver.  — •  Cassimus  v.  Scottish 
Union,  etc.,  Ins.  Co.,  135  Ala.  256;  Merchants 
Ins.  Co.  v.  Oberman,  99  111.  App.  357  ;  Hartley 
v.  Pennsylvania  F.  Ins.  Co.,  91  Minn.  382. 

What  Constitutes  Knowledge.  —  Worachek  v. 
New  Denmark  Mut.  Home  F.  Ins.  Co.,  102 
Wis.  88. 

Notice  to  Agent  of  Insurer.  —  Cassimus  v. 
Scottish  Union,  etc.,  Ins.  Co.,  135  Ala.  256. 
Sufficiency  of  Evidence  to  Show  Waiver.  — ■  See 

Phcenix  Ins.  Co.  v.  Flemming,  65  Ark.  54,  67 
Am.  St.  Rep.  900. 
Objection  by  the  Defendant  to  the  Proofs  of  Loss 

does  not  constitute  a  waiver  of  the  forfeiture 
where  liability  is  also  denied  on  the  policy, 
which  is  claimed  by  the  defendant  to  be  void. 
Betcher  v.  Capital  F.  Ins.  Co.,  78  Minn.  240. 

4.  Fischer  v.  London,  etc.,  F.  Ins.  Co.,  83 
Fed.  Rep.  807. 

7.  Illegal  Sale  of  Liquors.  —  Compare  Man- 
chester F.  Assur.  Co.  v.  Fcibelman,  118  Ala. 
308;  Petty  v.  Mutual  F.  Ins.  Co.,  11 1  Iowa  358, 
in  which  latter  case  it  was  held  that  the  mere 
fact  that  a  saloon  keeper  does  not  conduct  his 
business  in  strict  compliance  with  the  state  law 
does  not  avoid  a  policy  on  the  building  in  which 
the  saloon  is  situated  nor  a  policy  which  covers 
personn!  property  therein. 

In  Alisonie  of  Intent  to  Protect  Illegal  Sales. 
Insurance  Co.  of  North  America  v.  Evans,  64 
Kan.  77o. 

10.  House  Used  for  Prostitution.  —  See  Na- 


tional F.  Ins.  Co.  v.  U.  S.  Building,  etc.,  Assoc., 
(Ky.  1900)  54  S.  W.  Rep.  714,  in  which  case 
it  was  held  that  the  policy  was  not  avoided  by 
the  fact  that  the  property  was  used  for  pur- 
poses of  prostitution  where  the  agent  had 
knowledge  of  the  character  of  the  use  at  the 
time  when  the  policy  was  issued  and  the  in- 
sured was  guilty  of  no  fraud  or  misrepresenta- 
tion. Compare  Bruneau  v.  Laliberte,  19  Quebec 
Super.  Ct.  425. 

11.  See  Allen  v.  Home  Ins.  Co.,  133  Cal.  29. 

12.  Illegal  Acts  of  Tenant. — ■  Allen  v.  Home 
Ins.  Co.,  133  Cal.  29. 

13.  See  Thuringia  Ins.  Co.  v.  Norwaysz,  104 
111.  App.  390,  affirmed  204  111.  334,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  298. 

299.  2.  Acceptance  of  Premium  After  Notice 
a  Waiver.  —  Colonial  Mut.  F.  Ins.  Co.  v.  El- 
linger,  112  111.  App.  302. 

7.  Waiver  by  Notice  to  Agent.  — ■  Improved 
Match  Co.  v.  Michigan  Mut.  F.  Ins.  Co.,  122 
Mich.  256. 

Provision  Waived  by  Permit  from  Agent.  — 

Strause  v.  Palatine  Ins.  Co.,  128  N.  Car.  64. 

300.  1<;.  Restrictions  as  to  Fuel.  —  Thurs- 
ton v.  Burnett,  etc.,  Farmers'  Mut.  F.  Ins.  Co., 
98  Wis.  476. 

Operating  Cotton  Gin  by  Steam.  —  Edwards  v. 
Planters,  etc.,  Mut.  F.  Assoc.,  in  Ga.  449. 

As  to  Prohibitions  Against  the  Use  of  "  Steam 
Farm  Engines,"  and  what  is  included  in  that 
term,  see  Wilson  v.  Union  Mut.  F.  Ins.  Co.,  77 
Vt.  28. 

7.  Purpose  to  Discourage  Fraud  and  Encourage 
Care.  —  Gough  v.  Davis,  (Supm.  Ct.  Tr.  T.)  24 
Misc.  (N.  Y.)  245, affirmed  39  N.  Y.  App.  Div.  639. 

13.  Migner  v.  St.  Lawrence  F.  Ins.  Co..  10 
Quebec  K.  B.  122:  Johnson  v.  Farmers'  Ins. 
Co.,  126  Iowa  565  ;  Nebraska  Mercantile  Mut. 
Ins.  Co.  v.  Sasek,  64  Neb.  17;  Mafoun  :\  Fire- 
man's Fund  Ins.  Co.,  86  Minn.  486,  01  Am.  St. 
Rep.  370;  Perry  v.  Caledonian  Ins.  Co.,  103  N. 
Y.  App.  Div.  113;  Nestler  v.  Germnnia  F.  Ins. 
Co.,  (N.  Y.  City  Ct.  Tr.  T.)  44  Misc.  (N.  Y.) 
97.  affirmed  (Supm.  Ct.  App.  T.)  91  N.  Y.  Supp. 
29;  Arnold  v.  St.  Paul  F.  &  M.  Ins.  Co..  106 
Tenn.  529,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  300  ;  Teutonia  Ins.  Co.  v.  Bussell, 
(Tenn.  Ch.  1897)  48  S.  W.  Rep.  703. 

:t02.    4.  Whore  the  Policy  Authorizes  Total 
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itO>>.     tc)  Meaning  — iui.  GENERALLY    -  Effect  of  Clause  Permitting  Other  Insurance  and 

Providing  for  Contribution.  —  See  note  I  . 

!IOti.     (d)  Effect  of  Procuring  Valid  Other  Insurance.  —  See  note  3. 

JI07.    (3)  Third  Stage — Other  Insurance,  "Valid  or  Invalid"  Forbidden 

—  (b)  Validity.  —  See  notes  2,  4. 

IIOS.  c.  Character  and  Essentials  of  Other  Insurance  — 
(1)  ///  General — Definition.  — See  note  I. 

JIOi>.    [2)  Other  Insurance  Must  Constitute  Indemnity  —  A  Mere  Application. 

—  See  note  4. 

(3)  Time  of  Issuance.  —  See  note  5. 

(4)  Concurrent  Operation.  —  See  note  8. 
310.    See  note  5. 

(5)  Identity  of  Subject-matter.  —  See  note  7. 
Subject-matter  Partially  the  Same.  — See  note  II. 


Insurance  to  Three-fourths  of  the  Value  of  the 

insured  property  the  provision  against  other 
insurance  is  not  broken  by  insurance  not  ex- 
ceeding the  limit  fixed.  Bush  v.  Missouri  Town 
Mut.  Ins.  Co.,  85  Mo.  App.  155;  Dolan  v.  Mis- 
souri Town  Mut.  F.  Ins.  Co.,  88  Mo.  App.  666. 

302.  7.  Provisions  of  Wisconsin  Standard 
Policy  Construed.  —  See  Stephenson  v.  Agricul- 
tural Ins.  Co.,  116  Wis.  277. 

305.  1.  The  Fact  that  the  Policy  Contains 
the  "  Eighty  per  Cent."  Clause  does  not  author- 
ize subsequent  insurance  without  the  insurer's 
consent  or  waive  a  breach  of  the  provision  as 
to.  previously  secured  insurance  in  excess  of 
the  stipulated  percentage.  Nestler  v.  Germania 
F.  Ins.  Co.,  (N.  Y.  City  Ct.  Tr.  T.)  44  Misc. 
(N.  Y.)  97,  affirmed  (Supm.  Ct.  App.  T.)  91 
N.  Y.  Supp.  29.  Nor  does  such  clause,  stamped 
on  the  face  of  the  policy,  supersede  provisions 
in  the  policy  against  further  insurance,  al- 
though the  policy  itself  is  for  an  amount  in 
excess  of  the  stated  percentage.  Cutler  v. 
Royal  Ins.  Co.,  70  Conn.  566. 

Concurrent  Insurance  on  a  Part  of  the  prop-' 
erty,  when  authorized  by  the  policy,  will  not  be 
treated  as  being  on  the  whole  property,  in  pro- 
rating the  loss  between  the  insurers.  American 
Cent.  Ins.  Co.  v.  Heath,  29  Tex.  Civ.  App.  445. 

306.  3.  Valid  Other  Insurance  Constitutes 
Breach.  —  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Assoc.,  183  U.  S.  308. 

307.  2.  Clause  Valid  and  Reasonable  — 
Arkansas.  —  Planters'  Mut.  Ins.  Co.  v.  Green, 
72  Ark.  305. 

Connecticut.  —  Cutler  v.  Royal  Ins.  Co.,  70 
Conn.  566. 

Illinois.  —  Hartford  F.  Ins.  Co.  v.  Peterson, 
209  111.  112. 

Indiana.  —  Home  Ins.  Co.  v.  Overturf,  (Ind. 
App.  1905)  74  N.  E.  Rep.  47. 

Louisiana.  ■ — ■  Monroe  Bldg.,  etc.,  Assoc.  v. 
Liverpool,  etc.,  Ins.  Co.,  50  La.  Ann.  1243. 

Maine.  —  Bigelow  v.  Granite  State  F.  Ins. 
Co.,  94  Me.  39. 

Missouri.  —  Dolan  v.  Missouri  Town  Mut.  F. 
Ins.  Co.,  88  Mo.  App.  666 ;  Burge  v.  Greenwich 
Ins.  Co.,  106  Mo.  App.  244. 

South  Carolina.  —  Young  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  68  S.  Car.  387. 

Tennessee.  —  Arnold  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  106  Tenn.  529. 

Texas.  —  Orient  Ins.  Co.  v.  Prather,  23  Tex. 
Civ.  App.  446;  Works  v.  Springfield  F.  &  M. 


Ins.  Co.,  (Tex.  Civ.  App.  1904)  79  S.  W. 
Rep.  42. 

Policy  Voidable,  Not  Void.  —  Slobodisky  v. 
Phenix  Ins.  Co.,  52  Neb.  395.  See  also  A.  M. 
Todd  Co.  v.  Farmers'  Mut.  F.  Ins.  Co.,  (Mich. 
1904)  100  N.  W.  Rep.  442. 

4.  Clause  Not  Enforced.  —  See  De  Witt  v. 
Agricultural  Ins.  Co.,  157  N.  Y.  353. 

Under  the  Iowa  statute  the  other  insurance 
must  be  valid  in  order  to  effect  a  forfeiture. 
Gurnett  v.  Atlas  Mut.  Ins.  Co.,  124  Iowa  547. 

308.  1.  Other  Insurance  Defined.  —  See 
Washburn-Halligan  Coifee  Co.  v.  Merchants' 
Brick  Mut.  F.  Ins.  Co.,  no  Iowa  423,  80  Am. 
St.  Rep.  311. 

Double  Insurance  Defined.  —  "  Double  insur- 
ance takes  place  when  the  assured  makes  two 
or  more  insurances  on  the  same  subject,  the 
same  risk,  and  the  same  interest."  Meigs  v. 
Insurance  Co.  of  North  America,  205  Pa.  St. 
378. 

Concurrent  and  Double  Insurance  Distinguished. 

—  New  Jersey  Rubber  Co.  v.  Commercial  Union 
Assur.  Co.,  64  N.  J.  L.  580. 

"  Other  Concurrent  Insurance."  —  Gough  v.  Da- 
vis, (Supm.  Ct.  Tr.  T.)  24  Misc.  (N.  Y.)  245, 
affirmed  39  N.  Y.  App.  Div.  639. 

309.  4.  Application  Not  a  Breach.  —  Cutler 
v.  Royal  Ins.  Co.,  70  Conn.  566. 

5,  Construction  of  Terms.  —  Lippman  v.  /Etna 
Ins.  Co.,  120  Ga.  247;  Independent  School  Dist. 
v.  Fidelity  Ins.  Co.,  113  Iowa  65;  Migner  v. 
St.  Lawrence  F.  Ins.  Co.,   10  Quebec  K.  B. 

1.2-2. 

Provision  Referring  to  Subsequent  Insurance.  — 

State  v.  Busse,  (Iowa  1904)  100  N.  W.  Rep. 
536  ;  Gurnett  v.  Atlas  Mut.  Ins.  Co.,  124  Iowa 

547- 

8.  Mode  of  Determining  Whether  Concurrent 
Insurance  Prior  or  Subsequent.  —  London  Assur. 

Corp.  v.  Paterson,  106  Ga.  538. 

Renewal  Policy. — 'Liverpool,  etc.,  Ins.  Co.  v. 
Agricultural  Say.,  etc.,  Co.,  33  Can.  Sup.  Ct.  94. 

310.  5.  Meigs  v.  London  Assur.  Co.,  126 
Fed.  Rep.  781,  citing  13  Am.  and  Eng.  Encvc. 
of  Law  (2d  ed.)  310. 

7.  Same  Subject-matter  Essential.  —  Home  Ins. 
Co.  v.  Overturf,  (Ind.  App.  1903)  74  N.  E.  Rep. 
47  ;  West  Branch  Lumberman's  Exch.  v.  Ameri- 
can Cent.  Ins.  Co..  183  Pa.  St.  366. 

Goods  Purchased  Subsequently.  —  Johnson  v. 
Farmers'  Ins.  Co.,  126  Iowa  565. 

11.  Partial  Identity  Is  Breach  as  to  All.  — 
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311. 


31*2. 
313. 
314. 

notes  3, 
313. 

316. 
317. 


5- 


See  note  i. 

(7)  Identity  of  Interest  —  (a)  General  Rule.  — 
(b)  What  Interests  Are  Distinct.  —  See  note  5. 

See  note  8. 

(9)  Knowledge  of  Insured.  —  See  note  7. 
See  note  1. 

d.  Consent  and  Waiver  —  (i)  Notice 


See  note  4. 


(a)    In    General.  —  See 


(c)  Parties  to  the  Notice.  —  Sec  note  5. 

(2)  Express  Consoit  —  (a)  In  General.  —  See  note  9. 

(b)  By  Whom  Given.  —  See  notes  2,  3,  4,  5. 
Waiver  and  Estoppel.  —  See  note  3. 

(c)  Contribution  and  Proportionate  Clauses.  —  See  notes  5>  7* 


Meigs  v.  London  Assur.  Co.,  126  Fed.  Rep.  781, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2ded.) 
310.  See  also  American  Cent.  Ins.  Co.  v. 
Heath,  29  Tex.  Civ.  App.  445. 

Exact  Concurrence  as  to  Subject  and  Time  Not 
Essential.  —  Washburn-Halligan  Coffee  Co.  v. 
Merchants'  Brick  Mut.  F.  Ins.  Co.,  no  Iowa 
423,  80  Am.  St.  Rep.  311. 

311.  1.  Pennsylvania  Rule.  —Meigs  v.  Insur- 
ance Co.  of  North  America,  205  Pa.  St.  378. 

4.  Identity  of  Interest  Essential.  —  Home  Ins. 
Co.  v.  Koob,  113  Ky.  360,  101  Am.  St.  Rep. 
354;  De  Witt  v.  Agricultural  Ins.  Co,  157  N. 
Y.  353 ;  Mutual  F.  Ins.  Co.  v.  Ward,  95  Va. 
231. 

5.  Mortgagor  and  Mortgagee.  —  Home  Ins. 
Co.  v.  Koob,  113  Ky.  360,  ioj  Am.  St.  Rep.  354; 
Mutual  F.  Ins.  Co.  v.  Ward,  95  Va.  231. 

It  Is  Otherwise,  however,  where  the  policy 
provides  that  notice  must  be  given  whether  the 
insurance  is  concurrent  or  "not,  and  insurance 
effected  by  the  mortgagee  will  render  the  mort- 
gagor's policy  void.  Perry  v.  Liverpool,  etc., 
Ins.  Co.,  34  N.  Bruns.  380. 

312.  8.  A  Vendor  and  a  Vendee.  —  De  Witt 
v.  Agricultural  Ins.  Co.,  157  N.  Y.  353. 

313.  7.  Knowledge  011  Part  of  Insured  Essen- 
tial. —  Home  Ins.  Co.  v.  Koob,  113  Ky.  360,  101 
Am.  St.  Rep.  354;  West  Branch  Lumberman's 
Exch.  v.  American  Cent.  Ins.  Co.,  183  Pa.  St. 
366. 

The  Transfer  of  an  Existing  Policy  from  the 
mortgagee  to  the  vendee  in  possession  under  a 
contract  of- purchase,  without  the  latter's  knowl- 
edge, does  not  constitute  other  insurance.  De 
Witt  v.  Agricultural  Ins.  Co.,  157  N.  Y.  353. 

314.  t.  Knowledge  and  Consent  Essential.  — 
De  Witt  v.  Agricultural  Ins.  Co.,  157  N.  Y.  353  ; 
West  Branch  Lumberman's  F.xch.  v.  American 
Cent.  Ins.  Co.,  183  Pa.  St.  366. 

Where  Want  of  Knowledge  Is  Due  to  Negli- 
gence the  policy  is  forfeited.  Arnold  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  106  Tenn.  529. 

Ratification  of  Unauthorized  Act  by  Acceptance 
of  Benefit.  —  German  Ins.  Co.  v.  Emporia  Mut. 
Loan.  etc..  Assoc..  9  Kan.  App.  803. 

3.  Proof  of  Mailing  Notice  Not  Pruof  of  Receipt 
by  Insurer.  —  McSparran  v.  Southern  Mut.  F. 
Ins.  Co.,  193  Pa.  St.  184,  44  W.  N.  C.  (Pa.) 
533- 

6.  Notice  of  Future  Intent  Inadequate.  — 
Orient  Ins.  Co.  v.  Prather,  25  Tex.  Civ.  App. 
446. 

315.  5.  Notice  to  Whom.  —  Magoun  v.  Fire- 


man's Fund  Ins.  Co.,  86  Minn.  486,  91  Am.  St. 
Rep.  370  ;  Kalmutz  v.  Northern  Mut.  Ins.  Co., 
186  Pa.  St.  571. 

Notice  to  Agent  Sufficient.  —  Independent 
School  Dist.  v.  Fidelity  Ins.  Co.,  113  Iowa  65; 
Bigelow  v.  Granite  State  F.  Ins.  Co.,  94  Me. 
39  ;  Slobodisky  v.  Phenix  Ins.  Co.,  52  Neb.  395  ; 
Spalding  v.  New  Hampshire  F.  Ins.  Co.,  71  N. 
H.  441.  See  also  Power  v.  Monitor  Ins.  Co., 
121  Mich.  364. 

Notice  to  Soliciting  Agent  Insufficient.  — 
Tabor  v.  Rockingham  Farmers'  Mut.  F.  Ins. 
Co.,  69  N.  H.  666. 

9.  Duty  of  Insurer  to  Issue  Policy  Authorizing 
Other  Insurance.  —  See  Commercial  Union 
Assur.  Co.  v.  Urbansky,  113  Ky.  624. 

What  Constitutes  Sufficient  Consent.  —  See 
L'Engle  v.  Scottish  Union,  etc.,  Ins.  Co.,  (Fla. 
1904)  37  So.  Rep.  462. 

Permit  in  Policy  for  "  Other  Concurrent  Insur- 
ance "  Does  Not  Authorize  Additional  Insurance. 

—  Senor  v.  Western  Millers'  Mut.  F.  Ins.  Co„ 
181  Mo.  104. 

Reformation  of  Policy  from  Which  Permit  Has 
Been  Omitted  Through  Mistake.  —  See  Dalton  v. 
Milwaukee  Mechanics'  Ins.  Co.,  126  Iowa 
377- 

316.    2.  A  Secretary  or  Other  Officer  of  the 

Company,  empowered  to  do  so,  may  waive  the 
condition  by  an  indorsement  on  the  policy,  and 
thereby  revive  and  continue  the  policy  in  force. 
Nebraska  Mercantile  Mut.  Ins.  Co.  v.  Sasek,  64 
Neb.  17. 

3.  Agent  Having  Power  to  Permit  Other  Insur- 
ance May  Waive  Provision.  —  Kotwicki  v.  Thu- 
ringia  Ins.  Co.,  134  Mich.  82. 

Power  of  Agent  a  Question  of  Fact.  —  Cave  v. 
Home  Ins.  Co.,  57  S.  Car.  347. 

4.  Agency  Restricted  in  Policy.  —  Northern 
Assur.  Co.  v.  Grand  View  Bldg.  Assoc.,  183  U. 
S.  308. 

5.  Soliciting  Agent  Without  Power  to  Give 
Consent.  —  Meigs  v.  London  Assur.  Co.,  126 
Fed.  Rep.  781  :  Alabama  State  Mut.  Assur.  Co. 
v.  Long  Clothing,  etc.,  Co.,  123  Ala.  667. 

31  7.    3.  The  Clause  Will  Be  Strictly  Enforced. 

—  Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Assoc.,  183  U.  S.  308. 

5.  Clause  Limiting  Liability  to  Proportionate 
Contribution.  —  Meigs  v.  London  Assur.  Co.,  126 
Fed.  Rep.  781. 

7.  See  Nestler  v.  Germania  F.  Ins.  Co.,  (N. 
Y.  City  Ct.  Tr.  T.)  44  Misc.  (N.  Y.)  97,  affirmed 
(Supm.  Ct.  App.  T.)  91  N.  Y.  Supp.  29. 
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31  8.    (3)  Implied  Consent  —  Waiver  and  Estoppel — (a)  In  General.  —  See 

notes  3,  5,  0,  7,  S. 

310.     tb)  Principles  Governing  — aa.  Waiver  of  Pkior  Other  Insurance  by  Prior  or 

Contemporaneous  Act.  —  See  note  I. 

bb.  Promise  to  Consent  in  the  Future  No  Waiver.  —  See  note  2. 
3*20.    .  .  Si  bsi  \\  .  m  0 1  her  Insurance  and  Affirmative  Acts.  —  See  notes  1,2,  3. 

dd.   SUU>EQ_UENT  OTHER  INSURANCE  MET  BY  SlLENCE.           See  note  9. 


ilih.  3.  Other-insurance  Clause  Is  for  Benefit 
of  Insurer.  —  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Assoc.,  183  U.  S.  361  ;  Hartford  F. 
Ins.  Co.  v.  Redding,  (Ma.  1904)  37  So.  Rep.  62; 
Philadelphia  Underwriters'  Ins.  Co.  v.  Bigelow, 
(Fla.  1904)  37  So.  Rep.  210;  Mattingly  v. 
Springfield  F.  &  M.  Ins.  Co.,  (Ky.  1904)  83  S. 
W.  Rep.  577,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  318.  See  also  Bigelow  v.  Granite 
State  F.  Ins.  Co.,  94  Me.  39  ;  Kalmutz  v.  North- 
ern Mut.  Ins.  Co.,  186  Pa.  St.  571. 

Waiver  by  Agent.  —  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Assoc.,  183  U.  S.  361. 

6.  See  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Assoc.,  183  U.  S.  361  ;  McSparran  v. 
Southern  Mut.  Ins.  Co.,  193  Pa.  St.  184. 

Waiver  Must  Comply  with  Requirements  of 
Policy.  —  Philadelphia  Underwriters'  Ins.  Co.  v. 
Bigelow,  (Fla.  1904)  37  So.  Rep.  210. 

Oral  Promise  of  Agent  Not  Binding.  —  Perry  v. 
Caledonian  Ins.  Co.,  103  N.  Y.  App.  Div.  113. 

6.  Clause  Stipulating  Against  Oral  Waiver  May 
Itself  Be  Waived. —  Hartford  F.  Ins.  Co.  v.  Red- 
ding, (Fla.  1904)  37  So.  Rep.  62;  Phenix  Ins. 
Co.  v.  Grove,  215  111.  299;  Mattingly  v.  Spring- 
field F.  &  M.  Ins.  Co.,  (Ky.  1904)  83  S.  W. 
Rep.  577,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  318. 

7.  Actual  Knowledge.  —  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Assoc.,  183  U.  S.  361  ;  A.  M. 
Todd  Co.  v.  Farmers'  Mut.  F.  Ins.  Co.,  (Mich. 
1904)  100  N.  W.  Rep.  442. 

8.  Implied  Knowledge. —  See  Northern  Assur. 
Co.  v.  Grand  View  Bldg.  Assoc.,  183  U.  S. 
361. 

1.  Issuance  with  Knowledge — United 
States.  —  McElroy  v.  British  America  Assur. 
Co.,  (C.  C.  A.)  94  Fed.  Rep.  990. 

Arkansas.  —  German-American  Ins.  Co.  v. 
Harper,  (Ark.  1905)  86  S.  W.  Rep.  817. 

Florida.  —  Philadelphia  Underwriters'  Ins. 
Co.  v.  Bigelow,  (Fla.  1904)  37  So.  Rep.  210. 

Georgia.  —  Swain  v.  Macon  F.  Ins.  Co.,  102 
Ga.  96. 

Illinois.  —  Rockford  Ins.  Co.  v.  Gine,  72  111. 
App.  495- 

Maine.  —  Bigelow  v.  Granite  State  F.  Ins. 
Co.,  94  Me.  39. 

Mississippi.  —  Western  Assur.  Co.  v.  Phelps, 
77  Miss.  625. 

Missouri.  —  Montgomery  v.  Lebanon  Town 
Mut.  F.  Ins.  Co.,  80  Mo.  App.  500 ;  Turner  v. 
Providence- Washington  Ins.  Co.,  86  Mo.  App. 
387;  Wolf  v.  Dwelling  House  Ins.  Co.,  86  Mo. 
App.  580. 

New  Hampshire.  —  Spalding  v.  New  Hamp- 
shire F.  Ins.  Co.,  71  N.  H.  441. 

New  York.  —  Lewis  v.  Guardian  F.,  etc.. 
Assur.  Co.,  93  N.  Y.  App.  Div.  157,  affirmed 
181  N.  Y.  392,  106  Am.  St.  Rep.  557 :  Lewis  v. 
Guardian  F.,  etc.,  Assur.  Co.,  181  N.  Y.  392, 
106  Am.  St.  Rep.  557. 


Ohio.  —  Kehm  v.  German  Mut.  Ins.  Co.,  11 
Ohio  Dec.  739. 

South  Carolina.  —  Schroeder  v.  Springfield  F. 
&  M.  Ins.  Co.,  51  S.  Car.  180;  Gandy  v.  Orient 
Ins.  Co.,  52  S.  Car.  224 ;  McBryde  v.  South 
Carolina  Mut.  Ins.  Co.,  55  S.  Car.  589,  74  Am. 
St.  Rep.  769. 

Texas.  —  Orient  Ins.  Co.  v.  Prather,  25  Tex. 
Civ.  App.  446. 

Utah.  —  Osborne  v.  Phenix  Ins.  Co.,  23  Utah 
428. 

Canada.  —  Manitoba  Assur.  Co.  v.  Whitla,  34 
Can.  Sup.  Ct.  191. 

Renewal  Policy.  —  iiartford  F.  Ins.  Co.  v. 
Redding,  (Fla.  1904)  37  So.  Rep.  62;  Stage  v. 
Home  Ins.  Co.,  76  N.  Y.  App.  Div.  509. 

Sufficiency  of  Notice.  —  See  Gandy  v.  Orient 
Ins.  Co.,  52  S.  Car.  224 ;  Philadelphia  Under- 
writers' Ins.  Co.  v.  Bigelow,  (Fla.  1904)  37  So. 
Rep.  210. 

Knowledge  of  President  of  Insurer  Notice  to 
Insurer.  —  Brumbaugh  v.  Home  Mut.  F.  Ins. 
Co.,  20  Pa.  Super.  Ct.  144. 

Knowledge  of  Agent  Notice  to  Insurer.  —  Mc- 
Elroy v.  British  America  Assur.  Co.,  (C.  C.  A.) 
94  Fed.  Rep.  990 ;  Palatine  Ins.  Co.  v.  Mc- 
Elroy, 100  Fed.  Rep.  391,  40  C.  C.  A.  441  ; 
Stage  v.  Home  Ins.  Co.,  76  N.  Y.  App.  Div. 
509 ;  Kehm  v.  German  Mut.  Ins.  Co.,  1 1  Ohio 
Dec.  739.  Compare  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Assoc.,  183  U.  S.  361. 

Notice  to  One  Member  of  a  Firm  of  Agents 
is  sufficient  to  bind  the  company  though  not  im- 
parted by  him  to  the  company  or  to  the  other 
agent  who  secured  the  insurance.  Lewis  v. 
Guardian  F.,  etc.,  Assur.  Co.,  181  N.  Y.  392, 
106  Am.  St.  Rep.  557. 

When  Notice  to  Agent  Insufficient. —  Wolf  v. 
Dwelling  House  Ins.  Co.,  75  Mo.  App.  337. 

2.  Promise  to  Consent  in  Future. — United  Fire- 
men's Ins.  Co.  v.  Thomas,  82  Fed.  Rep.  406,  53 
U.  S.  App.  517. 

!{S20.  1.  Recognition  of  Policy  After  Knowl- 
edge of  Other  Insurance.  —  Farmers'  Mut.  Ins. 
Co.  v.  Home  F.  Ins.  Co.,  54  Neb.  740  ;  Bowman 
v.  Mutual  F.  Ins.  Co.,  203  Pa.  St.  150. 

Retention  of  Premium  and  Inspection  of  Damaee 
Without  Expense  to  Insured  Not  Waiver.  —  Ala- 
bama State  Mut.  Assur.  Co.  v.  Long  Clothing, 
etc.,  Co.,  123  Ala.  667. 

2.  Both  Policies  by  Same  Agent.  —  A.  M.  Todd 
Co.  v.  Farmers'  Mut.  F.  Ins.  Co.,  (Mich.  1904) 
100  N.  W.  Rep.  442. 

3.  Collection  of  Premium  After  Breach.  —  Kal- 
mutz v.  Northern  Mut.  Ins.  Co.,  186  Pa.  St.  571. 

Waiver  a  Question  of  Fact.  —  Lutz  v.  Anchor 
F.  Tns.  Co.,  120  Iowa  136,  98  Am.  St.  Rep.  349. 

9.  Silence  After  Breach  Is  No  Waiver.  — 
German  Ins.  Co.  v.  Emporia  Mut.  Loan,  etc., 
Assoc.,  9  Kan.  App.  803  ;  McSparran  7'.  South- 
ern Mut.  Ins.  Co.,  193  Pa.  St.  184.  See  also 
Lewis  v.  Guardian  F.,  etc.,  Assur.  Co.,  181  N.  Y. 


58 


Vol.  XIII. 


FIRE  INSURANCE. 


321  325 


321.  See  note  I. 

ee.  Affirmative  Act  After  Loss.  —  See  notes  2,  4. 

322.  See  note  1. 

[5.  Necessity  that  Loss  Arise  During  or  by  Reason  of  Breach.  —  See 

note  ia.~\ 

[6.  Condition  Against  Release  from  Liability  for  Loss  Caused  by  Fire. 

—  See  note 

V.  Loss  and  Adjustment  —  1.  Duty  of  Insured  at  Fire  —  b.  Form 
and  Validity.  —  See  note  4. 

323.  2.  Extent  of  Loss  —  a.  Generally.  —  See  note  3. 
b.  When  Loss  Is  Total.  —  See  note  4. 

Where  All  the  Combustible  Material  Has  Been  Destroyed.  —  See  note  5. 

324.  Where  Rebuilding  Not  Permitted.  —  See  note  I. 

32t>.     As  to  What  Constitutes  a  Destruction  of  the  Building,  as  Such.  — -  See  note  I . 


392,  106  Am.  St.  Rep.  557.  Compare  Alabama 
State  Mut.  Assur.  Co.  v.  Long  Clothing,  etc., 
Co.,  123  Ala.  667;  Home  F.  Ins.  Co.  v.  Bern- 
stein, 55  Neb.  260. 

321.  1.  Silence  Is  Waiver  Where  There  Is  a 
Duty  to  Speak  —  Alabama.  —  Alabama  State  Mut. 
Assur.  Co.  v.  Long  Clothing,  etc.,  Co.,  123  Ala. 
667. 

Arkansas.  —  German-American  Ins.  Co.  v. 
Harper,  (Ark.  1905)  86  S.  W.  Rep.  817. 

Illinois.  —  Phenix  Ins.  Co.  v.  Grove,  215  111. 
299. 

lowa.  —  Glasscock  v.  Des  Moines  Ins.  Co., 
125  Iowa  170. 

Kansas.  —  Swedish  American  Ins.  Co.  v. 
Knutson,  67  Kan.  71,  100  Am.  St.  Rep.  382. 

Michigan.  —  Rauch  v.  Michigan  Millers'  Mut. 
F.  Ins.  Co.,  131  Mich.  281. 

Missouri.  —  Thompson  v.  Traders'  Ins.  Co., 
169  Mo.  12. 

Nebraska.  —  Slobodisky  v.  Phenix  Ins.  Co., 
52  Neb.  395.  See  also  Home  F.  Ins.  Co.  v. 
Bernstein,  55  Neb.  260. 

Pennsylvania.  —  Kalmutz  v.  Northern  Mut. 
Ins.  Co.,  186  Pa.  St.  571.  See  also  McSparran 
v.  Southern  Mut.  Ins.  Co.,  193  Pa-  St.  184,  44 
W.  N.  C.  (Pa.)  533- 

Virginia.  —  Mutual  F.  Ins.  Co.  v.  Ward,  95 
Va.  231. 

Local  Agent  Cannot  Waive  Forfeiture.  —  Lipp- 
man  v.  ^Etna  Ins.  Co.,  120  Ga.  247. 
Rule  Applies  to  Renewed  or  Substituted  Policies. 

—  Lewis  v.  Guardian  F.,  etc..  Assur.  Co.,  93  N. 
Y.  App.  Div.  157,  affirmed  181  N.  Y.  392,  106 
Am.  St.  Rep.  557. 

Insurer  Estopped  by  Notice  to  Agent.  —  y£tna 
Ins.  Co.  v.  Eastman,  (Tex.  Civ.  App.  1904)  80 
S.  W.  Rep.  255. 

2.  Affirmative  Acts  After  Loss.  —  Commercial 
Assur.  Co.  v.  New  Jersey  Rubber  Co.,  61  N.  J. 
Eq.  4.16. 

Condition  Not  Waived  by  Delivery  of  Policy 
After  Loss.  — Young  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  68  S.  Car.  389. 

4.  Failure  to  Return  Premium  After  Notice  a 
Waiver.  —  Mississippi  Home  Ins.  Co.  v.  Dob- 
bins, Ri  Miss.  62^. 

Waiver  a  Question  of  Fact.  —  Lutz  v.  Anchor 
F.  Ins.  Co..  T2o  Iowa  136,  98  Am.  St.  Rep.  349. 

32$  1  Affirmative  Acts  After  Loss  No  Waiver 
When  Wot  Tn/ucine  Detriment.  —  Young  v.  St. 
Pn-il  V  *  M.  Ins.  Co.,  68  S.  Car.  -87. 

la.  Time  and  Cause  of  Loss  -  Michigan  Statute. 


McGannon  v.  Michigan  Millers'  Mut.  F.  Ins. 
Co.,  127  Mich.  636,  89  Am.  St.  Rep.  501. 

16.  Release  of  Third  Persons  from  Liability.  — ■ 
A  provision  in  the  policy  that  it  shall  be  void 
if  the  insured  shall  make  or  have  any  contract 
or  understanding  whereby  any  person  or  cor- 
poration cannot  be  liable  for  any  act  or  neglect 
in  causing  the  fire  is  valid  and  will  be  en- 
forced. Kennedy  v.  Iowa  State  Ins.  Co.,  119 
Iowa  29. 

4.  See  Boak  Fish  Co.  v.  Manchester  F.  Assur. 
Co.,  84  Minn.  419. 

Care  of  Goods  After  Fire. —  Thornton  v.  Secur- 
ity Ins.  Co.,  117  Fed.  Rep.  773. 

323.  3.  Total  Loss.  —  See  Hartford  F.  Ins. 
Co.  v.  Bourbon  County  Ct.,  115  Ky.  109. 

Total  or  Partial  Loss  a  Question  of  Fact.  — 
Liverpool,  etc.,  Ins.  Co.  v.  Heckman,  64  Kan. 
388 ;  Pennsylvania  F.  Ins.  Co.  v.  Drackett,  63 
Ohio  St.  41,  81  Am.  St.  Rep.  608. 

4.  Meaning  of  "  Total  Loss."  —  Liverpool,  etc., 
Ins.  Co.  Heckman,  64  Kan.  388  ;  Palatine  Ins. 
Co.  v.  Weiss,  109  Ky.  464;  Moore  v.  Susque- 
hanna Mut.  F.  Ins.  Co.,  196  Pa.  St.  30. 

Under  Minnesota  Statute.  —  See  Northwest- 
ern Mut.  L.  Ins.  Co.  v.  Rochester  German  Ins. 
Co.,  85  Minn.  48  ;  Poppitz  v.  German  Ins.  Co., 
85  Minn.  118. 

Under  Ohio  Statute. —  Pennsylvania  F.  Ins. 
Co.  v.  Drackett,  63  Ohio  St.  41,  81  Am.  St.  Rep. 
608. 

Under  Texas  Statute.  —  See  Murphy  v. 
American  Cent.  Ins.  Co.,  (Tex.  Civ.  App.  1899) 
54  S.  W.  Rep.  407. 

5.  Total  Loss  Where  All  Combustible  Materials 
Destroyed.  —  Pennsylvania  F.  Ins.  Co.  v.  Drack- 
ett, 63  Ohio  St.  41,  81  Am.  St.  Rep.  608.  See 
also  American  Cent.  Ins.  Co.  v.  Murphy,  (Tex. 
Civ.  App.  1901)  61  S.  W.  Rep.  956. 

1 .  1.  Measure  of  Rpi-.overy  Where  Rebuild- 
ing Is  Prohibited.  —  Larkin  v.  Glens  Falls  Ins. 
Co.,  80  Minn.  527.  81  Am.  St.  Rep.  286.  See 
further  infra,  this  title,  379.  4. 

325.  1.  Whf^n  Building  as  Such  Destroyed. — 
Northwestern  Mut.  L.  Ins.  Co.  7'.  Rochester 
German  Ins.  Co..  8^  Minn.  48  ;  Poppitz  v.  Ger- 
man Tns.  Co.,  85  Minn.  1  18.  See  also  Pennsyl- 
vania F.  Tns.  Co.  7'.  Drackett,  63  Ohio  St.  41, 
81  Am.  St.  Rep.  608. 

Illustration.  There  can  be  no  total  loss  of 
a  building  so  long  as  the  remnant  of  the  struc- 
ture standing  is  reasonably  adapted  for  use  as 
a  basis  on  which  to  restore  the  building  to  the 
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!t\?/f>.     Basis  of  Interpretation.       Sec  note  2. 

It'iii.  3.  Parties  to  the  Adjustment  —  b.  AGENTS  OF  INSURER.  —  See  note  5. 
W  ll .    4.  Notices  and  Proofs  of  Loss  —  a,  In  General.  —  See  note  i. 

b.  Necessity  of  Giving— (i)  General  Rule.  —  See  notes  2,  5. 
328.    (2)  When  Not  Necessary  —  (a)  No  Policy  Issued.  —  See  note  2. 

(d)  Other  Exceptions.  —  See  note  6. 

c.  TIME  OF  FURNISHING  —  (I)  Effect  of  Not  Furnishing  in  Tune 
J. united.  —  See  notes  7,  8,  9. 

320.    See  notes  1,  2,  3. 


condition  in  which  it  was  before  the  injury. 
Palatine  Ins.  Co.  v.  Weiss,  109  Ky.  464.  See 
also  Providence  Washington  Ins.  Co.  v.  Board 
of  Education,  49  W.  Va.  360. 

Insurance  on  "  Use  and  Ocoupanoy  "  —  When 
Loss  Is  Total.  —  See  Chatfield  v.  vEtna  Ins.  Co., 
71  N.  Y.  App.  Div.  164. 

Value  of  Foundation  to  Be  Deducted.  —  Burkett 
v.  Georgia  Home  Ins.  Co.,  105  Tenn.  548. 

Xt'i't.  2.  Purpose  of  Statute.  —  See  Bigelow 
v.  Granite  State  F.  Ins.  Co.,  94  Me.  39. 

:{2<».  5.  Where  the  Insurer  Has  Knowledge 
that  a  person  has  been  appointed  by  its  agent 
to  adjust  a  loss,  and  that  he  acted  with  others 
interested  in  fixing  the  loss,  it  cannot  thereafter 
object  on  the  ground  that  the  adjuster  so  ap- 
pointed was  without  authority.  Schlesinger  v. 
Columbian  F.  Ins.  Co.,  37  N.  Y.  App.  Div.  531. 

1.  Object  of  Notice. —  Fournier  v.  Ger- 
man-American Ins.  Co.,  23  R.  I.  36.  See  also 
Mason  v.  St.  Paul  F.  &  M.  Ins.  Co.,  82  Minn. 
336,  83  Am.  St.  Rep.  433. 

Purpose  of  Requirement  for  Immediate  Proof.  — 
Fletcher  v.  German-American  Ins.  Co.,  79  Minn. 
337- 

2.  Provisions  Requiring-  Notice,  etc.,  Enforced 

—  Florida.  —  Hartford  F.  Ins.  Co.  v.  Redding, 
(Fla.  1904)  37  So.  Rep.  62. 

Indiana.  —  Hanover  F.  Ins.  Co.  v.  Johnson, 
26  Ind.  App.  122. 

I  own. —  Ervay  v.  Philadelphia  F.  Assoc.,  1 19 
Iowa  304 ;  Washburn-Halligan  Coffee  Co.  v. 
Merchants'  Brick  Mut.  F.  Ins.  Co.,  110  Iowa 
423,  80  Am.  St.  Rep.  311. 

Kentucky.  —  Germania  Ins.  Co.  v.  Ashby,  112 
Ky.  303,  99  Am.  St.  Rep.  295  ;  Fallon  v.  Farm- 
ers' Home  Mut.  Aid  Assoc.,  66  S.  W.  Rep.  102.9, 
23  Ky.  L.  Rep.  2207. 

Maryland.  —  Pentz  v.  Pennsylvania  F,  Ins. 
Co.,  92  Md.  444. 

Massachusetts.  —  Boruszweski  v.  Middlesex 
Mut.  Assur,  Co.,  186  Mass.  589. 

Minnesota.  —  Mason  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  82  Minn.  336,  83  Am.  St.  Rep.  433. 

Missouri.  —  Burnham  v.  Royal  Ins.  Co.,  75 
Mo.  App.  394. 

New  York.  —  National  Wall  Paper  Co. 
Associated  Manufacturers'  Mut.  F.  Ins.  Corp., 
60  N.  Y.  App.  Div.  222  ;  Riker  v.  Fire  Ins.  Co. 
of  North  America,  90  N.  Y.  App.  Div.  391  ; 
Perry  v.  Caledonian  Ins.  Co.,  103  N.  Y.  App. 
Div.  113;  Hicks  v.  British  America  Assur.  Co., 
162  N.  Y.  284. 

Ohio.  —  Dun  v.  Germania  F.  Ins.  Co.,  10 
Ohio  Dec.  667;  Billings  v.  National  Ins.  Co.,  14 
Ohio  Dec.  387. 

Rhode  Island.  —  Fournier  v.  German  Ameri- 
can Ins.  Co.,  23  R.  I.  36. 

Texas.  —  St.  Paul  F.  &  M.  Ins.  Co.  v.  Hodge, 


30  Tex.  Civ.  App.  257 ;  Texas  Home  Mut.  F. 
Ins.  Co.  v.  Bowlin,  (Tex.  Civ.  App.  1902)  70 
S.  W.  Rep.  797. 

West  Virginia.  —  Munson  v.  German-Ameri- 
can F.  Ins.  Co.,  55  W.  Va.  423. 

5.  Loss  of  Policy  No  Excuse.  —  Munson  v.  Ger- 
man-American F,  Ins.  Co.,  55  W.  Va.  423. 

32§.  2.  Contrary  Rule.  —  Hicks  v.  British 
America  Assur,  Co.,  163  N.  Y.  284. 

6.  Proof  of  Loss  Not  Necessary  under  Texas 
Statute  Making  Policy  a  Liquidated  Demand. — 
London,  etc.,  F.  Ins.  Co.  v.  Schwulst,  (Tex. 
Civ.  App.  1898)  46  S.  W.  Rep.  89. 

7.  Conditions  Precedent  —  United  States. — 
Missouri  Pac.  R.  Co.  v.  Western  Assur.  Co.,  129 
Fed.  Rep,  610. 

Arkansas.  —  Teutonia  Ins.  Co.  v.  Johnson,  72 
Ark.  484. 

California.  —  White  v.  Home  Mut.  Ins,  Co., 
1 28  Cal.  131 

Georgia.  —  Southern  F.  Ins.  Co.  v.  Knight, 
in  Ga.  622,  78  Am.  St.  Rep.  216,  fifing  13 
Am.  and  Eng.  Ejkcyc.  of  Law  (2d  ed.)  328; 
Cannon  v.  Phuenix  Ins.  Co.,  no  Ga.  563,  78  Am. 
St.  Rep.  124, 

Indiana.  —  Hanover  F.  Ins.  Co.  v.  Johnson, 
26  Ind.  App.  122. 

Kansas.  —  State  Ins.  Co.  v.  School  Dist.  No. 
19,  66  Kan.  77  ;  Westchester  F.  Ins.  Co.  v. 
Coverdale,  9  Kan.  App.  651,  affirmed  62  Kan. 
867,  63  Pac,  Rep,  1 126.  , 

Maryland.  —  Hartford  F.  Ins.  Co.  v.  Keating, 
86  Md.  130,  63  Am.  St.  Rep.  499;  Leftwich 
v.  Royal  Ins.  Co.,  91  Md.  596. 

Nebraska.  —  Northern  Assur.  Co.  v.  Hanna, 
60  Neb.  29.  citing  13  Am.  and.  Eng.  ENciec. 
of  Law  (2d  ed.)  328. 

Neiv  Yo,vk.-~  Hicks  v.  British  America  As- 
sur. Co.,  162  N.  Y.  384;  Huse,  etc..  Ice,  etc., 
Co.  v.  Wielar,  (Supm.  Ct.  App.  T.)  86  N.  Y. 
Supp.  24 ;  Lake  Geneva  Ice  Co.  v.  Selvage, 
(Supm.  Ct.  App,  T.>  36  Misc.  (N.  Y.)  212. 

North  Carolina.  —  Gerringer  v.  North  Caro- 
lina Home  Ins.  Co.,  133  N.  Car.  407. 

8.  Forfeiture  Provided.  —  Teutonia  Ins.  Co.  v. 
Johnson,  72  Ark.  484;  Southern  F.  Ins.  Co.  v. 
Knight,  hi  Ga.  622,  78  Am.  St.  Rep.  216,  cit- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
328 ;  St.  Paul  F.  &  M.  Ins.  Co.  v.  Owens.  69 
Kan.  602 ;  Northern  Assur.  Co.  v.  Hanna,  60 
Neb.  29,  citing  13  Am.  \nd  Eng.  Encyc.  of 
Law  (2d  ed.)  328;  Gerringer  v.  North  Carolina 
Home  Ins.  Co.,  133  N.  Car.  407. 

9.  Gerringer  v.  North  Carolina  Home  Ins. 
Co.,  133  N.  Car.  407.  See  also  Welch  v.  Fire 
Assoc.,  120  Wis.  456. 

320.     1.   Reasonable     Time.  —  McNees  v. 
Southern  Ins.  Co.,  69  Mo.  App.  232. 
"  Immediate  "  Notice  Required  -  What  Coniti- 
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320. 
330. 

notes  5,  6. 

331. 
33S. 

333. 


Discussion  of  Cases  as  to  Whether  Forfeiture  Results  from  Failure.  -—  See  note  4. 
Where  the  Time  Within  Which  Suit  Is  to  Be  Brought  Is  Limited.  —  See  note  7. 
^2)  Time  of  Sending  or  Time  of  Receipt.  —  See  note  1. 
(3)  Construction  of  Conditions  as  to  Time  of  Notice  or  Proofs.  —  See 

What  Is  Reasonable  Time.  —  See  note  7. 
Excuses.  —  See  notes  1,  8. 

d.  Who  May  Furnish  —  (i)  Not  Strangers.  —  See  note  1. 

(2)  Agent  of  Insured.  —  See  notes  2,  4. 

(6)  Representatives  of  t lie  Insured.  —  See  notes  3,  4,  5. 


tutes  Unreasonable  Delay.  —  See  Burnham  v. 
Royal  Ins.  Co.,  75  Mo.  App.  394. 

329.  2.  Forfeiture  Not  Declared  —  Failure 
Merely  Postpones  Payment — Alabama.  —  Taber 
!\  Royal  Ins.  Co.,  124  Ala.  681. 

Arkansas.  —  Teutonia  Ins.  Co.  v.  Johnson,  72 
Ark.  484. 

Florida.  —  Indian  River  State  Bank  v.  Hart- 
ford F.  Ins.  Co.,  (Fla.  1903)  35  So.  Rep.  228; 
Hartford  F.  Ins.  Co.  v.  Redding,  (Fla.  1904)  37 
So.  Rep.  62. 

Georgia.  —  Southern  F.  Ins.  Co.  v.  Knight, 
111  Ga.  622,  78  Am.  St.  Rep.  216. 

Kansas.  —  St.  Paul  F.  &  M.  Ins.  Co.  v.  Owens, 
69  Kan.  602. 

Minnesota. —  Mason  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  82  Minn.  336,  83  Am.  St.  Rep.  433. 

Missouri.  —  Dezell  v.  Fidelity,  etc.,  Co.,  176 
Mo.  253,  quoting  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  329. 

Nebraska.  — ■  Northern  Assur.  Co.  v.  Hanna, 
60  Neb.  29. 

Nortli  Carolina.  —  Gerringer  v.  North  Caro- 
lina Home  Ins.  Co.,  133  N.  Car.  407. 

Ohio.  —  Eureka  F.  &  M.  Ins.  Co.  v.  Gray,  24 
Ohio  Cir.  Ct.  268. 

Tennessee.  —  Continental  F.  Ins.  Co.  v. 
Whitaker,  112  Tenn.  151,  105  Am.  St.  Rep. 
916. 

West  Virginia.  —  Munson  v.  German-Ameri- 
can F.  Ins.  Co.,  55  W.  Va.  423,  quoting  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  329. 

Wisconsin.  —  Welch  v.  Philadelphia  F.  As- 
soc., 120  Wis.  456. 

3.  Teutonia  Ins.  Co.  v.  Johnson,  72  Ark.  484; 
Dezell  v.  Fidelity,  etc.,  Co.,  176  Mo.  253.  quot- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
329:  Continental  F.  Ins.  Co.  v.  Whitaker,  112 
Tenn.  151,  105  Am.  St.  Rep.  916:  Munson  v. 
German-American  F.  Ins.  Co.,  55  W.  Va.  423, 
quoting  13  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  329.  See  also  Orient  Ins.  Co.  v.  Clark, 
(Ky.  1900)  59  S.  W.  Rep.  863. 

4.  Gerringer  v.  North  Carolina  Home  Ins. 
Co.,  133  N.  Car.  407,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  329. 

7.  Time  Within  Which  Suit  to  Be  Brought 
Limited.  —  Teutonia  Ins.  Co.  v.  Johnson,  72 
Ark.  484. 

Time  Reckoned  from  Termination  of  Fire.  — 

National  Wall  Paper  Co.  v.  Associated  Manu- 
facturers' Mut.  F.  Ins.  Corp.,  175  N.  Y.  226. 

330.  1.  Time  of  Mailing  Considered.  — 
Contra,  Peabody  v.  Satterlee,  166  N.  Y.  174: 
Lake  Geneva  Ice  Co.  v.  Selvage,  (Supm.  Ct. 
App.  T.)  36  Misc.  (N.  Y.)  212;  Huse,  etc.,  Ice, 
etc.,  Co.  v.  Wielar,  (Supm.  Ct.  App.  T.)  86  N. 
Y.  Supp.  24. 


Manner  of  Computing  Time.  — ■  See  McKibban 
v.  Des  Moines  Ins.  Lo.,  114  Iowa  41. 

5.  Reasonable  Time.  —  Taber  v.  Royal  Ins.  Co., 
124  Ala.  681  ;  Solomon  v.  Continental  F.  Ins. 
Co.,  160  N.  Y.  595,  73  Am.  St.  Rep.  707,  affirm- 
ing 28  N.  Y.  App.  Div.  213;  Eureka  F.  &  M. 
Ins.  Co.  v.  Gray,  24  Ohio  Cir.  Ct.  268  ;  Dun  v. 
Germania  F.  Ins.  Co.,  10  Ohio  Dec.  667. 

6.  Various  Phrases  Held  to  Require  Only  Due 
Diligence.  —  See  generally  Dezeil  v.  Fidelity, 
etc.,  Co.,  176  Mo.  253,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  330;  Loomis  v.  Lewis, 
62  N.  Y.  App.  Div.  433. 

Immediately.  —  Taber  v.  Royal  Ins.  Co.,  124 
Ala.  681  ;  Hanover  F.  Ins.  Co.  v.  Johnson,  26 
Ind.  App.  122;  Solomon  v.  Continental  F.  Ins. 
Co.,  160  N.  Y.  595,  73  Am.  St.  Rep.  707. 

Forthwith.  —  Cook  v.  North  British,  etc., 
Ins.  Co.,  183  Mass.  50;  Rines  v.  German  Ins. 
Co.,  78  Minn.  46  ;  Fletcher  v.  German-American 
Ins.  Co.,  79  Minn.  337 ;  Dun  v.  Germania  F. 
Ins.  Co.,  10  Ohio  Dec.  667. 

As  Soon  as  Possible. —  Eureka  F.  &  M.  Ins. 
Co.  v.  Baldwin,  62  Ohio  St.  368. 

7.  Reasonable  Time  —  Question  for  Jury.  — 
Fletcher  v.  German-American  Ins.  Co..  79  Minn. 
337;  Solomon  v.  Continental  F.  Ins.  Co.,  160  N. 
Y.  595,  73  Am.  St.  Rep.  707,  affirming  28  N.  Y. 
App.  Div.  213;  Eureka  F.  &  M.  Ins.  Co.  v. 
Baldwin,  62  Ohio  St.  368. 

331.  1.  Various  ExcuseB. — ■  Solomon  v. 
Continental  F.  Ins.  Co.,  160  N.  Y.  595,  73  Am. 
St.  Rep.  707,  affirming  28  N.  Y.  App.  Div.  213. 

8.  Unreasonable  Delays.  —  Parker  v.  Middle- 
sex Mut.  Assur.  Co.,  179  Mass.  528;  Cook  v. 
North  British,  etc.,  Ins.  Co..  183  Mass.  50, 
181  Mass.  101  ;  Lake  Geneva  Ice  Co.  :».  Selvage, 
(Supm.  Ct.  App.  T.)  .16  Misc.  (N.  Y.)  212. 

332.  1.  Burns  v.  Michigan  Manufacturers' 
Mut.  F.  Ins.  Co.,  130  Mich.  561,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  332. 

Proof  by  Son  of  Insured  Having  Power  of 
Attorney  Sufficient.  —  Western  Assur.  Co.  v. 
Pharnnd,  11  Quebec  K.  B.  1^4. 

2.  Insured  Absent. —  Firemen's  Fund  Tns.  Co. 
v.  Sims,  115  Ga.  939,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  332. 

Insured  Critically  111.  —  Burns  v.  Michigan 
Manufacturers'  Mut.  F.  Ins.  Co.,  130  Mich.  561, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
332,  and  approving  the  whole  text  paragraph. 

4.  Facts  Known  Only  to  Agent.  —  Firemen's 
Fund  Ins.  Co.  v.  Sims,  115  Ga.  939.  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  332. 

333.  3.  Receiver  of  Absconded  Bankrupt  May 
Furnish.  — Sims  v.  Union  Assur.  Soc,  120  Fed. 
Rep.  804. 

4.  Assignee  in  Bankruptcy  May  Make  Proofs.  — 
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lillll.    (7)  Mortgagees  and  Payees. —  See  note  1  I. 

(8)  Creditors.  —  See  note  13. 
llll  1.    e.  T( >  Whom  and  How  Given  —  (1)  Notice.  —  See  note  5. 

And  Oral  Notice  Is  Sufficient.  — ■  See  note  7. 
Notice  to  Agents.  —  See  note  I  I. 
33.1.    (2  1  /  'roofs.  —  See  note  2. 

/.  Form  and  Contents  of  Notices  and  Proofs  —  (1)  Gener- 
ally. ■ —  See  note  3. 

(a)  Form  of  Notice.  —  See  note  5. 
330.     (0)  Substantial  Compliance  Sufficient.  —  See  note  I. 

Formal  Defects  and  Irregularities.  —  See  note  4. 
'.1117 .    (d)  Particular  Account.  —  See  note  2. 

(e)  Cash  Value  of  Each  Item.  —  See  note  6. 

(f)  Total  Loss.  —  See  note  13. 
See  notes  1,  2. 


338. 


Fuller  v.  New  York  F.  Ins.  Co.,  (Mass.  1903) 
67  N.  E.  Rep.  879. 

Equitable  Assignee.  — ■  Stainer  v.  Royal  Ins. 
Co.,  13  Pa.  Super.  Ct.  25. 

333.  5.  Administratrix.  —  See  Firemen's 
Fund  Ins.  Co.  v.  Sims,  115  Ga.  939,  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  333. 

11.  Glens  Falls  Ins.  Co.  v.  Porter,  44  Fla. 
568.  See  also  Queen  Ins.  Co.  v.  Dearborn  Sav., 
etc.,  Assoc.,  75  111.  App.  371,  affirmed  175  111. 
US- 

13.  Attaching  Creditor.  — ■  Firemen's  Fund  Ins. 
Co.  v.  Sims,  1 1 5  Ga.  939,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  333. 

334.  5.  Requirement  of  Notice  in  Writing 
Not  Satisfied  by  Parol.  —  See  Ervay  v.  Phila- 
delphia F.  Assoc.,  119  Iowa  304. 

Notice  by  Mail.  —  Munson  v.  German-Ameri- 
can F.  Ins.  Co.,  55  W.  Va.  423. 

7.  Insurer  Waives  Written  Notice  by  Acting  on 
Verbal  Notice.  —  Petit  v.  German  Ins.  Co.,  98 
Fed.  Rep.  800. 

11.  To  Agent  Who  Countersigns  Policy.  — 
Jacoby  v.  North  British,  etc.,  Ins  Co.,  10  Pa. 
Super.  Ct.  366  (under  statute). 

335.  2.  Notice  to  Company  Assuming  In- 
surer's Liabilities  Sufficient.  — Whitney  v.  Ameri- 
can Ins.  Co.,  (Cal.  1899)  56  Pac.  Rep.  50, 
affirmed  127  Cal.  464. 

Authority  of  Agent  to  Receive  Proofs  a  Question 
of  Fact.  —  Schloss  v.  Westchester  F.  Ins.  Co., 
141  Ala.  566. 

Service  of  Preliminary  Proofs  on  the  Counter- 
signing Officer  is  sufficient  under  the  Pennsyl- 
vania statute.  Jacoby  v.  North  British,  etc., 
Ins.  Co.,  10  Pa.  Super.  Ct.  366. 

3.  Form  and  Contents  Must  Conform  to  Require- 
ments.—  Ervay  v.  Philadelphia  F.  Assoc.,  119 
Iowa  304;  Boruszweski  V.  Middlesex  Mut.  As- 
sur.  Co..  186  Mass.  589;  Ulysses  Elgin  Butter 
Co.  v.  Home  Ins.  Co.,  20  Pa.  Super.  Ct.  320 ; 
Ulysses  Elgin  Butter  Co.  v.  Hartford  F.  Ins. 
Co.,  20  Pa.  Super.  Ct.  384:  St.  Paul  F.  &  M. 
Ins.  Co.  v.  Hodge,  30  Tex.  Civ.  App.  257.  Sec 
also  Clemens  v.  American  F.  Ins.  Co.,  70  N.  Y. 
App.  Div.  435. 

Where  the  Form  of  Notice  Is  Provided  for  by 
Statute,  the  form  so  prescribed  is  sufficient,  al- 
though it  is  not  in  compliance  with"  that  pro- 
vided for  by  the  policy.  Westenhaver  v.  Ger- 
man American  Ins.  Co..  117  Tow  726. 

5.  Form  of  Notice  Not   Strictly  Enforced. — 


Hartford  F.  Ins.  Co.  v.  Redding,  (Fla.  1904)  37 
So.  Rep.  62. 

336.  1.  Form  of  Proofs — Substantial  Com- 
pliance Enough  —  Delaware.  —  Schilansky  v. 
Merchants,  etc.,  F.  Ins.  Co.,  4  Penn.  (Del.)  293. 

Florida.  —  Hartford  F.  Ins.  Co.  v.  Redding, 
(Fla.  1904)  37  So.  Rep.  62. 

Georgia.  —  Phenix  Ins.  Co.  v.  Hart,  112  Ga. 
765- 

Hawaii.  —  Merricourt  v.  Norwalk  F.  Ins.  Co., 
13  Hawaii  218. 

Indiana.  —  Ft.  Wayne  Ins.  Co.  v.  Irwin,  23 
Ind.  App.  53. 

Iowa.  —  Parks'  v.  Anchor  Mut.  F.  Ins.  Co., 
106  Iowa  402. 

Kansas.  —  Westchester  F.  Ins.  Co.  v.  Cover- 
dale,  9  Kan.  App.  651,  affirmed  62  Kan.  867,  63 
Pac.  Rep.  1 126. 

Maryland.  —  Pentz  v.  Pennsylvania  F.  Ins. 
Co.,  92  Md.  444. 

Michigan.  —  Wicking  v.  Citizens'  Mut.  F. 
Ins.  Co.,  118  Mich.  640. 

Minnesota.  —  De  Raiche  v.  Liverpool,  etc., 
Ins.  Co.,  83  Minn.  398,  citing  13  Am.  and  Eng 
Encyc.  of  Law  (2d  ed.)  336. 

Missouri.  —  Thompson  v.  Traders'  Ins.  Co., 
169  Mo.  12;  Swoitord  Bros.  Dry  Goods  Co.  v. 
American  Cent.  Ins.  Co.,  76  Mo.  App.  27. 

New  Mexico.  —  Robinson  v.  Palatine  Ins.  Co., 
11  N.  Mex.  162.  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  336. 

Virginia.  —  Georgia  Home  Ins.  Co.  v.  Goode. 
95  Va.  751. 

4,  Formal  Defects  Overlooked.  —  Thompson  v. 

Traders'  Ins.  Co.,  169  Mo.  12. 

337.  2.  Under  the   Minnesota  Statute  the 

presentation  of  a  specific  claim  is  not  essential. 
De  Raiche  v.  Liverpool,  etc.,  Ins.  Co.,  83  Minn. 

.398. 

6  Cash  Value  of  Items  Required.  —  Schilansky 
v.  Merchants,  etc.,  F.  Ins.  Co.,  4  Penn.  (Del.) 
293  ;  Thomas  v.  Western  Ins.  Co.,  5  Pa.  Super. 
Ct.  383.  See  also  De  Raiche  v.  Liverpool,  etc.. 
Ins.  Co.,  83  Minn.  398  (under  statute)  ;  Na- 
tioml  Tns.  Co.  7'.  Strong,  2S  Ohio  Cir.  Ct.  101. 

13.  Where  Property  Ts  Totally  Destroyed. — 
Parks  v.  Anchor  Mut.  F.  Ins.  Co.,  106  Iowa 
402 ;  Improved  Match  Co.  v.  Michigan  Mut.  F. 
Ins.  Co.,  122  Mich.  256.  See  also  National 
Ins.  Co.  v.  Strong,  25  Ohio  Cir.  Ct.  101. 

33S.  1,  Minneapolis  F.  &•  M  Mut.  Tns.  Co. 
v.  Fultz,  72  Ark.  365  ;  Davis  v.  Fireman's  Fund 


62 


Vol.  XIII. 


FIRE  INSURANCE. 


338  -843 


338. 


339. 

340. 
341. 
34*2. 


(g)  Title,  Interest,  Etc.  —  See  note  4. 

(1)  Cause  and  Circumstances  of  Loss.  —  See  note  Q. 
(j)  Other  Insurance.  —  See  note  I  I. 

(2)  Effect  of  Statements  or  Omissions.  —  See  note  3. 

(3)  Objections  —  Waiver  of  Defects.  —  See  notes  9,  10. 
See  note  2. 

See  notes  1,  2. 

See  notes  1,  2,  3,  4,  5. 


Ins.  Co.,  5  Pa.  Super.  Ct.  506  ;  Hower  v.  Sus- 
quehanna Mut.  F.  Ins.  Co.,  9  Pa.  Super.  Ct. 
153;  Rice  v.  Palatine  Ins.  Co.,  17  Pa.  Super. 
Ct.  261  ;  Hamburg-Bremen  F.  Ins.  Co.  v.  Rud- 
dell,  (Tex.  Civ.  App.  1904)  82  S.  W.  Rep.  826. 

33S.  2.  See  Rice  v.  Palatine  Ins.  Co.,  17 
Pa.  Super.  Ct.  261. 

4.  Provision  Not  Applicable  to  Interest  Acquired 
After  Loss.  —  Mauck  v.  Merchants,  etc.,  F.  Ins. 
Co.,  4  Penn.  (Del.)  325. 

Use  of  the  Present  Tense  in  the  proof  of  loss 
is  sufficient  although  the  proof  is  dated  after 
the  loss.  Wicking  v.  Citizens'  Mut.  F.  Ins.  Co., 
118  Mich.  640. 

Insurance  of  Freight  —  Sufficiency  of  Statement 
of  Liability  by  Carrier.  —  See  Force  v.  St.  Paul 
F.  &  M.  Ins.  Co.,'81  N.  Y.  App.  Div.  633. 

9.  Statement  of  Circumstances  of  Loss.  —  Hart- 
ford F.  Ins.  Co.  v.  Redding,  (Fla.  1904)  37  So. 
Rep.  62. 

11.  Statement  of  Amount  and  Name  of  Insurer 
Sufficient.  —  Swofford  Bros.  Dry  Goods  Co.  v. 
American  Cent.  Ins.  Co.,  76  Mo.  App.  27. 

A  Statement  that  No  Other  Insurance  Existed 

than  the  amount  called  for  by  the  insurer's 
policy  is  sufficient.  Schilansky  v.  Merchants, 
etc.,  F.  Ins.  Co.,  4  Penn.  (Del.)  293. 

What  Constitutes  Sufficient  Compliance  under 
Texas  Statute.  —  See  London,  etc.,  F.  Ins.  Co. 
v.  Schwulst,  (Tex.  Civ.  App.  1898)  46  S.  W. 
Rep.  89. 

339.  3.  Statements  Not  Conclusive.  —  Schild 
v.  Phccnix  Ins.  Co.,  8  Ohio  Dec.  45  ;  Brum- 
baugh v.  Home  Mut.  F.  Ins.  Co.,  20  Pa.  Super. 
Ct.  144- 

In  the  Absence  of  Fraud  or  Mistake,  when 
a  distinct  proposition  as  to  the  extent  of  the 
insurer's  liability  has  been  incorporated  in  the 
proofs  of  loss  and  accepted  and  acted  upon  by 
the  insurer,  the  insured  is  bound  thereby.  Mc- 
Lean v.  American  Mut.  F.  Ins.  Co.,  122  Iowa 
355- 

9.  Insurer  Chargeable  with  Notice  of  Require- 

ments.  -  Minneapolis  F.  &  M.  Mut.  Ins.  Co.  v. 
Fultz.  72  Ark.  36s  ;  German-American  Ins.  Co. 
v.  Paul,  (Indian  Ter.  1904)  83  S.  W.  Rep.  60; 
Thompson  v.  Traders'  Ins.  Co.,  169  Mo.  12. 

Proofs  Prepared  by  Company's  Agent.  —  Where 
proofs  of  loss  are  prepared  in  the  office  and 
under  the  f.dvice,  aid,  and  instruction  of  the 
company's  authorized  agent,  the  company  thereby 
waives  the  right  to  object  to  defects  in  them. 
Merricourt  v.  Norwalk  F.  Ins.  Co.,  13  Hawaii 
218. 

10.  Failure  to  Object  Waives  Defects  —  Ala- 
bama.—  Taber  v.  Royal  Ins.  Co.,  124  Ala.  681. 

Arkansas.  —  Minneapolis  F.  &  M.  Mut.  Ins. 
Co.  v.  Fultz,  72  Ark.  365. 

Maryland.  —  Farmers'  F.  Ins.  Co.  v.  Baker, 
94  Md.  545. 

Missouri.  —  De  Land  v.  JEina  Ins.  Co.,  68 


Mo.  App.  277  ;  Sisk  v.  American  Cent.  F.  Ins. 
Co.,  95  Mo.  App.  695  ;  Burge  v.  Greenwich  Ins. 
Co.,  106  Mo.  App.  244. 

New  York.  —  Cummer  Lumber  Co.  v.  Asso- 
ciated Manufacturers'  Mut.  F.  Ins.  Corp.,  67 
N.  Y.  App.  Div.  151,  affirmed  173  N.  Y.  633. 

Pennsylvania.  —  Cummins  v.  German-Ameri- 
can Ins.  Co.,  197  Pa.  St.  61  ;  Thomas  v.  West- 
ern Ins.  Co.,  5  Pa.  Super.  Ct.  383  ;  Davis  v. 
Fireman's  Fund  Ins.  Co.,  5  Pa.  Super.  Ct.  506  ; 
Yuengling  v.  Jennings,  6  Pa.  Super.  Ct.  614; 
Jacoby  v.  North  British,  etc.,  Ins.  Co.,  10  Pa. 
Super.  Ct.  366;  Stainer  v.  Royal  Ins.  Co.,  13 
Pa.  Super.  Ct.  25  ;  Standard  Wheel  Co.  v. 
Phcenix  Ins.  Co.,  13  Pa.  Dist.  77. 

Texas.  —  London,  etc.,  F.  Ins.  Co.  v.  Schwulst, 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  89. 

Virginia.  —  Georgia  Home  Ins.  Co.  v.  Goode, 
95  Va.  751. 

Canada.  —  Western  Assur.  Co.  v.  Pharand,  1 1 
Quebec  K.  B.  144. 

340.  2.  Failure  to  Object  in  Reasonable  Time 

—  Arkansas.  —  Minneapolis  F.  &  M.  Mut.  Ins. 
Co.  v.  Fultz,  72  Ark.  365. 

Georgia.  —  Alston  v.  Phenix  Ins.  Co.,  100 
Ga.  287. 

Indian  Territory.  —  German-American  Ins. 
Co.  v.  Paul,  (Indian  Ter.  1904)  83  S.  W. 
Rep.  60. 

Maryland.  —  Farmers'  F.  Ins.  Co.  v.  Baker, 

94  Md.  545. 

Missouri. —  De  Land  v.  ALtna  Ins.  Co.,  68 
Mo.  App.  277  ;  St.  John  v.  German-American 
Ins.  Co.,  107  Mo.  App.  700. 

Nezv  York.  —  Glazer  v.  Home  Ins.  Co.,  (Supm. 
Ct.  App.  T.)  90  N.  Y.  Supp.  426. 

Pennsylvania.  —  Cummins  v.  German  Ameri- 
can Ins.  Co.,  197  Pa.  St.  61  ;  Standard  Wheel 
Co.  v.  Phoenix  Ins.  Co.,  13  Pa.  Dist.  77; 
Yuengling  Jennings,  6  Pa.  Super.  Ct.  614; 
Stainer  v.  Royal  Ins.  Co.,  13  Pa.  Super.  Ct.  25. 

South  Carolina.  —  McBryde  v.  South  Caro- 
lina Mut.  Ins.  Co.,  ss  S.  Car.  589,  74  Am.  St. 
Rep.  769. 

Virginia.  —  Georgia  Home  Ins.  Co.  v.  Goode, 

95  Va.  751. 

341.  1.  Failure  to  Specify  Defects. — Cum- 
mins v.  German  American  Ins.  Co.,  197  Pa.  St. 
61;  Thomas  v.  Western  Ins.  Co.,  5  Pa.  Super. 
Ct.  383  ;  Davis  v.  Fireman's  Fund  Ins.  Co..  5 
Pa.  Super.  Ct.  506 ;  Yuengling  v.  Jennings,  6 
Pa.  Super.  Ct.  614;  Jacoby  v.  North  British, 
etc.,  Ins.  Co.,  10  Pa.  Super.  Ct.  366. 

2.  Specifying  Some  but  Not  All  Defects.  —  Fr- 
vay  v.  Philadelphia  Fire  Assoc.,  119  Iowa  304. 

342.  1.  Where  Proofs  Are  Accompanied  with 
Inquiries  as  to  Need  of  Further  Proofs.  —  Farm- 
ers' F.  Ins.  Co.  r.  Baker,  94  Md.  545  ;  St.  John 
v.  German- American  Ins.  Co.,  107  Mo.  App. 
700 ;  Cummins  v.  German  American  Ins.  Co., 
197  Pa.  St.  61. 
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343.  (4)  Fraud  and  False  Swearing — (a)  Purpose  and  Validity  of  Clauses  For- 
bidding   -  Validity.  —  Sec  note  8. 

It  lit.    (b)  what  Constitutes.  —  See  notes  1,  3,  4,  5,  6. 
'.til.    See  notes  2,  4,  5. 


312.  2.  Reasonable  Time  Allowed  to  Supply 
Defects,  Etc.  -  Farmers'  F.  Ins.  Co.  v.  Baker, 
04  Md.  545  ;  St.  John  v.  German-American  Ins. 
Co.,  107  Mo.  App.  700. 

3.  Insurer's  Objections  Not  Permitting  of  Answer 
in  Time  Limited.  —  St.  John  v.  German-Ameri- 
can Ins.  Co.,  107  Mo.  App.  700. 

4.  If  Objections  Obviated,  Further  Objections 
Not  Admissible.  —  See  Ervay  v.  Philadelphia 
Fire  Assoc.,  119  Iowa  304. 

5.  Objections  Seasonably  Made  Must  Be  Obviated. 
—  Thomas  v.  Western  Ins.  Co.,  5  Pa.  Super.  Ct. 
383. 

8.  Fraud  or  False  Swearing.  —  German-Amer- 
ican Ins.  Co.  v.  Brown,  (Ark.  1905)  87  S.  W. 
Rep.  135;  Schmidt  v.  Philadelphia  Under- 
writers, 109  La.  884;  Hanscom  v.  Home  Ins. 
Co.,  90  Me.  333 ;  Hilton  v.  Phoenix  Assur.  Co., 
92  Me.  272;  Rovinsky  v.  Northern  Assur.  Co., 
(Me.  1905)  60  Atl.  Rep.  1025;  Anibal  v.  In- 
surance Co.  of  Norlh  America,  84  N.  Y.  App. 
Div.  634;  Fowler  v.  Phcenix  Ins.  Co.,  35  Ore- 
gon 559;  Ellis  v.  Agricultural  Ins.  Co.,  7  Pa. 
Super.  Ct.  264,  42  W.  N.  C.  (Pa.)  374.  See 
also  Bannon  v.  Insurance  Co.  of  North  Amer- 
ica, 1 1 5  Wis.  250. 

Provision  Waived  by  Compromise  of  Claim.  — 
Concordia  F.  Ins.  Co.  v.  Koretz,  14  Colo.  App. 
386. 

Fraud  as  to  Portion  of  Policy.  —  Home  Ins.  Co. 
v.  Connelly,  104  Tenn.  93. 

Policy  Covering  Distinct  Items.  —  Herzog  v. 
Palatine  Ins.  Co.,  36  Wash.  611. 

343.  1.  Falsehood  Intentional  and  Wilful  — 
Arkansas.  —  American  Cent.  Ins.  Co.  v.  Ware, 
65  Ark.  336 ;  German-American  Ins.  Co.  v. 
Brown,  (Ark.  1905)  87  S.  W.  Rep.  135. 

Hawaii.  —  Merricourt  v.  Norwalk  F.  Ins.  Co., 
13  Hawaii  218,  quoting  13  Am.  and  Eng.  En- 
cyc.  of  Law  (2d  ed.)  343. 

Iowa.  —  Petty  v.  Mutual  F.  Ins.  Co.,  1 1 1 
Iowa  358;  Garner  v.  Mutual  F.  Ins.  Co.,  (Iowa 
1901)  86  N.  W.  Rep.  289;  Goldstein  v.  St.  Paul 
F.  &  M.  Ir.s.  Co.,  124  Iowa  143;  Dalton  v.  Mil- 
waukee Mechanics'  Ins.  Co.,  126  Iowa  377 ; 
Dalton  v.  Germania  F.  Ins.  Co.,  (Iowa  1905) 
102  N.  W.  Rep.  127. 

Kentucky.  —  Western  Assur.  Co.  v.  Ray,  105 
Ky.  523- 

Louisiana.  —  Dunn  v.  Springfield  F.  &  M.  Ins. 
Co.,  109  La.  520. 

Maine.  —  Hanscom  v.  Home  Ins.  Co.,  90  Me. 
333  I  Atherton  v.  British-America  Assur.  Co.,  91 
Me.  289  ;  Hilton  v.  Phoenix  Assur.  Co.,  92  Me. 
272. 

New  York.  —  Nugent  v.  Rensselaer  County 
Mut.  F.  Ins.  Co.,  106  N.  Y.  App.  Div.  308, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
343;  Gough  v.  Davis,  (Supm.  Ct.  Tr.  T.)  24 
Misc.  (N.  Y.)  245,  affirmed  39  N.  Y.  App.  Div. 
639- 

Pennsylvania. — Jacohy  v.  North  British,  etc., 
Ins.  Co.,  10  Pa.  Super.  Ct.  366. 

Tennessee.  —  Boston  Marine  Ins.  Co.  v. 
Scales,  101  Tenn.  628. 

Texas.  —  Phoenix  Ins.  Co.  v.  Shearman,  17 


Tex.  Civ.  App.  456 ;  Westchester  F.  Ins.  Co.  v. 
Wagner,  24  Tex.  Civ.  App.  140. 

Washington.  —  Herzog  v.  Palatine  Ins.  Co., 
36  Wash.  611. 

Intentional  Inclusion  of  Article  Not  Burned 
Avoids  Policy.  —  Rovinsky  v.  Northern  Assur. 
Co.,  (Me.  1905)  60  Atl.  Rep.  1025. 

3.  See  Jacoby  v.  North  British,  etc.,  Ins.  Co., 
10  Pa.  Super.  Ct.  366. 

4.  Overvaluation  Due  to  Mistakes.  —  Ameri- 
can Cent.  Ins.  Co.  v.  Ware,  65  Ark.  336 ;  Ger- 
man-American Ins.  Co.  v.  Brown,  (Ark.  1905) 
87  S.  W.  Rep.  135;  Goldstein  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  124  Iowa  143;  Western  Assur. 
Co.  v.  Ray,  105  Ky.  523;  Dunn  v.  Springfield 
F.  &  M.  Ins.  Co.,  109  La.  520;  Hanscom  v. 
Home  Ins.  Co.,  90  Me.  333 ;  Hilton  v.  Phcenix 
Assur.  Co.,  92  Me.  272 ;  Cheever  v.  Scottish 
Union,  etc.,  Ins.  Co.,  86  N.  Y.  App.  Div.  328; 
Nugent  v.  Rensselaer  County  Mut.  F.  Ins.  Co., 
106  N.  Y.  App.  Div.  605,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  343;  Phcenix 
Ins.  Co.  v.  Shearman,  17  Tex.  Civ.  App.  456. 

5.  Omission  Accidental  and  Bona  Fide.  — 
Atherton  v.  British-America  Assur.  Co.,  91  Me. 
289  ;  Hilton  v.  Phoenix  Assur.  Co.,  92  Me.  272  ; 
Gough  v.  Davis,  (Supm.  Ct.  Tr.  T.)  24  Misc. 
(N.  Y.)'  245,  affirmed  39  N.  Y.  App.  Div.  639. 

6.  Innocent  Misstatements.  —  American  Cent. 
Ins.  Co.  v.  Ware,  65  Ark.  336  ;  Petty  v.  Mutual 
F.  Ins.  Co.,  1 1 1  Iowa  358  ;  Garner  v.  Mutual  F. 
Ins.  Co.,  (Iowa  1901)  86  N.  W.  Rep.  289; 
Western  Assur.  Co.  v.  Ray,  105  Ky.  523;  Ather- 
ton v.  British-America  Assur.  Co.,  91  Me.  289; 
Hilton  v.  Phoenix  Assur.  Co.,  92  Me.  272; 
Nugent  v.  Rensselaer  County  Mut.  F.  Ins.  Co., 
106  N.  Y.  App.  Div.  308,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  343;  Gough  v. 
Davis,  (Supm.  Ct.  Tr.  T.)  24  Misc.  (N.  Y.) 
245,  affirmed  39  N.  Y.  App.  Div.  639 ;  Jacoby 
v.  North  British,  etc.,  Ins.  Co.,  10  Pa.  Super.  Ct. 
366;  Phoenix  Ins.  Co.  v.  Shearman,  17  Tex. 
Civ.  App.  456  ;  Westchester  F.  Ins.  Co.  v.  Wag- 
ner, 24  Tex.  Civ.  App.  140.  See  also  Newton 
v.  Theresa  Mut.  F.  Ins.  Co.,  (Wis.  1905)  104  N. 
W.  Rep.  107. 

341.  2.  Materiality.  —  Herzog  v.  Palatine 
Ins.  Co.,  36  Wash.  611. 

4.  Prejudicial  to  Insurer.  —  Dalton  v.  Mil- 
waukee Mechanics'  Ins.  Co.,  126  Iowa  377; 
Dalton  v.  Germania  F.  Ins.  Co.,  (Iowa  1905) 
102  N.  W.  Rep.  127;  Home  Ins.  Co.  v.  Lowen- 
thal,  (Miss.  1905)  36  So.  Rep.  1042,  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  344. 

Actual  Injury  Not  Essential.  —  The  rule  that 
false  swearing  must  be  such  as  will  be  liable 
to  work  an  injury  to  the  insurer,  in  order  that 
the  policy  shall  be  forfeited  thereby,  does  not 
render  it  necessary  that  injury  actually  take 
place.  It  is  sufficient  if  there  be  false  swear- 
ing to  the  actual  prejudice  of  the  insurer,  or 
which  is  liable  to  have  that  effect.  And  where 
the  policy  covers  a  building  and  its  contents 
and  the  entire  property  is  destroyed,  false 
swearing  as  to  any  portion  of  the  loss  is  suffi- 
cient to  forfeit  the  policy  as  to  the  entire  'oss. 
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345.    See  notes  r,  2. 

(o)  By  Insured's  Agent.  —  See  note  3. 

g.  WAIVER  —  (2)  What  Constitutes  —  Acts  Classified  —  General  Enle.  — 
See  note  $a. 

340.    Various  Illustrations.  —  See  notes  I,  2,  4. 


Worachek  v.  New  Denmark  Mut.  Home  F.  Ins. 
Co.,  102  Wis.  88. 

344.  5.  Loss  Greatly  in  Excess  of  Insurance  — 
Overvaluation   Not  Cause  of  Forfeiture.  —  See 

Home  Ins.  Co.  v.  Lowenthal,  (Miss.  1904)  36 
So.  Rep.  1042;  Phoenix  Ins.  Co.  v.  Shearman, 
17  Tex.  Civ.  App.  456.  See  also  Phoenix  Ins. 
Co.  v.  McKernan,  (Ky.  1898)  46  S.  W.  Rep.  10. 

345.  1.  Discrepancy  Between  Statement  of 
Loss  and  Value  Not  Conclusive  of  Fraud.  —  Amer- 
ican Cent.  Ins.  Co.  v.  Ware,  65  Ark.  336  ;  Gold- 
stein v.  St.  Paul  F.  &  M.  Ins.  Co.,  124  Iowa  143  ; 
Wunderlich  v.  Palatine  F.  Ins.  Co.,  104  Wis. 
395.  See  also  Western  Assur.  Co.  v.  Ray,  105 
Ky.  523  ;  Dunn  v.  Springfield  F.  &  M.  Ins.  Co., 
109  La.  520. 

Burden  of  Proving  Fraud  on  Insurer.  —  Gold- 
stein v.  St.  Paul  F.  &  M.  Ins.  Co.,  124  Iowa 
143  ;  Newton  v.  Theresa  Mut.  F.  Ins.  Co.,  (Wis. 
1905)  104  N.  W.  Rep.  107. 

Sufficiency  of  Evidence  to  Show  Intentional  and 
Wilful  False  Swearing.  —  See  Anibal  v.  Insur- 
ance Co.  of  North  America,  84  N.  Y.  App.  Div. 
634- 

Presumption  of  Fraud  from  Presence  of  False 
Invoices  in  Proofs  of  Loss.  —  Vaughan  v.  Vir- 
ginia F.  &  M.  Ins.  Co.,  102  Va.  541. 

2.  Discrepancy  Evidence  of  Fraud.  —  Wunder- 
lich v.  Palatine  F.  Ins.  Co.,  104  Wis.  382. 

3.  Fraud  of  Insured's  Agent  to  Which  Insured 
Not  a  Party.  —  Boston  Marine  Ins.  Co.  v.  Scales, 
101  Tenn.  628. 

5<i.  Failure  to  Furnish  Blank  Forms  operates 
as  a  waiver  under  the  Missouri  statute.  Brown- 
field  v.  Mercantile  Town  Mut.  Ins.  Co.,  84  Mo. 
App.  134;  St.  John  v.  German-American  Ins. 
Co.,  107  Mo.  App.  700;  Farmers  Bank  v.  Man- 
chester Assur.  Co.,  106  Mo.  App.  114. 

Question  of  Law  or  of  Fact.  —  The  question 
whether  proof  of  loss  has  been  waived  is  gen- 
erally one  of  fact.  Robinson  v.  Pennsylvania  F. 
Ins.  Co.,  90  Me.  385  ;  Sergent  v.  Liverpool,  etc., 
Globe  Ins.  Co.,  15s  N.  Y.  349;  Glaser  v.  Home 
Ins.  Co.,  (Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.) 
89.  But  where  the  evidence  is  free  from  con- 
flict the  question  is  one  of  law.  Helvetia  Swiss 
I''.  Ins.  Co.  v.  Edward  P.  Allis  Co.,  11  Colo. 
App.  264. 

Admissibility  of  Evidence  as  to  Acts  Showing 
Waiver.  —  Exchange  Bank  v.  Thuringia  Ins. 
Co.,  109  Mo.  App.  654. 

Parol  Evidence  to  Show  Waiver.  —  St.  Landry 

Wholesale  Mercantile  Co.  v.  Tcutonia  Ins.  Co., 
113  La.  1053. 

Estoppel  —  Statement  of  Rule.  —  "  In  order  that 
an  insurer  under  a  standard  fire  policy  shall 
estop  itself,  some  of  the  elements  of  an  estoppel 
must  exist.  The  insured  must  have  been  misled 
by  some  act  of  the  insurer,  or  it  must,  after 
knowledge  of  breach,  have  done  something  which 
could  only  be  done  by  virtue  of  the  policy,  or 
have  required  something  of  the  insured  that  he 
was  bound  to  do  only  under  a  valid  policy." 
Perry  v.  Caledonian  Ins.  Co.,  103  N.  Y.  App. 
Div.  1 13. 

3  Supp.  E.  of  L. — 5 


346.  1.  Insurer's  Acts  Inducing  Failure  or 
Delay  in  Making  or  Perfecting  Proofs  —  Ar- 
kansas. — ■  Minneapolis  F.  &  M.  Mut.  Ins.  Co.  v. 
Fultz,  72  Ark.  365. 

Colorado.  —  Helvetia  Swiss  F.  Ins.  Co.  v.  Ed- 
ward P.  Allis  Co.,  1 1  Colo.  App.  264. 

Georgia.  —  Southern  Mut.  Ins.  Co.  v.  Turn- 
ley,  100  Ga.  296;  Phenix  Ins.  Co.  v.  Hart,  112 
Ga.  765. 

Illinois.  —  Citizens  Ins.  Co.  v.  Stoddard,  197 
111.  330  ;  Manchester  F.  Assur.  Co.  v.  Ellis,  85 
111.  App.  634 ;  Gray  v.  Merchants  Ins.  Co., 
113  111.  App.  537. 

Indiana.  —  Ft.  Wayne  Ins.  Co.  v.  Orwin,  23 
Ind.  App.  53  ;  Indiana  Ins.  Co.  v.  Pringle,  21 
Ind.  App.  559  ;  Germania  F.  Ins.  Co.  v.  Pitcher, 
(Ind.  1902)  64  N.  E.  Rep.  921. 

Indian  Territory.  —  See  German-American 
Ins.  Co.  v.  Paul,  (Indian  Ter.  1904)  83  S.  W. 
Rep.  60. 

Iowa.  —  Brock  v.  Des  Moines  Ins.  Co.,  106 
Iowa  30  ;  Heusinkveld  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  106  Iowa  229. 

Kentucky. —  Smith  v.  Herd,  no  Ky.  56; 
Phcenix  Ins.  Co.  v.  McKernan,  (Ky.  1898)  46 
S.  W.  Rep.  10;  National  F.  Ins.  Co.  v.  U.  S. 
Building,  etc.,  Assoc.,  (Ky.  1900)  54  S.  W. 
Rep.  7M- 

Louisiana.  —  McClelland  v.  Greenwich  Ins. 
Co.,  107  La.  124. 

Maine.  —  Robinson  v.  Pennsylvania  F.  Ins. 
Co.,  90  Me.  385. 

Maryland.  —  Hartford  F.  Ins.  Co.  v.  Keating, 
86  Md.  130,  63  Am.  St.  Rep.  499;  Farmers'  F. 
Ins.  Co.  v.  Baker,  94  Md.  545. 

Massachusetts.  —  Wholley  v.  Western  Assur. 
Co.,  174  Mass.  263,  75  Am.  St.  Rep.  314. 

Mississippi.  —  Western  Assur.  Co.  v.  White, 
(Miss.  1899)  25  So.  Rep.  494. 

Missouri.  —  Landrum  v.  American  Cent.  Ins. 
Co.,  68  Mo.  App.  339 ;  Branigan  v.  Jefferson 
Mut.  F.  Ins.  Co.,  102  Mo.  App.  70:  Exchange 
Bank  v.  Thuringia  Ins.  Co.,  109  Mo.  App.  654. 

New  Jersey.  —  Gray  v.  Blum,  55  N.  J.  Eq.  553. 

New  York.  —  McCoubray  v.  St.  Paul  F.  & 
M.  Ins.  Co.,  50  N.  Y.  App.  Div.  416,  affirmed 
169  N.  Y.  590;  Glazer  v.  Home  Ins.  Co.,  (Supm. 
Ct.  App.  T.)  90  N.  Y.  Supp.  426;  Bear  v.  At- 
lanta Home  Ins.  Co.,  (Supm.  Ct.  Tr.  T.)  34 
Misc.  (N.  Y.)  613. 

North  Carolina.  —  Pretzfelder  v.  Merchants' 
Ins.  Co.,  123  N.  Car.  164;  Strause  v.  Palatine 
Ins.  Co.,  128  N.  Car.  64. 

Ohio.  —  Dun  v.  Germania  F.  Ins.  Co.,  10  Ohio 
Dec.  667. 

Pennsylvania.  —  Sutton  v.  American  F.  Ins. 
Co.,  188  Pa.  St.  380;  Carnes  v.  Farmers'  F. 
Ins.  Co.,  20  Pa.  Super.  Ct.  634. 

Texas.  —  Continental  F.  Ins.  Co.  v.  Cum- 
mings,  (Tex.  Civ.  App.  1903)  78  S.  W.  Rep. 
378;  Virginia  F.  &  M.  Ins.  Co.  v.  Cumniings, 
(Tex.  Civ.  App.  1904)  78  S.  W.  Rep.  716. 

Washington.  —  Henry  v.  ^Etna  Indemnity 
Co.,  36  Wash.  553,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  346. 
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IM7.    See  notes  i,  2,  4. 

Express  Waiver  Not  Essential,  —  Dobson  v. 
Hartford  F.  Ins.  Co.,  86  N.  Y.  App.  Div.  115, 

affirmed  179  N.  Y.  557. 

Agreement  to  Arbitrate.  — ■  A  provision  for 
proof  of  loss  is  waived  if  the  insurer  objects 
solely  to  the  amount  claimed,  and  agrees,  with 
the  insured  to  the  ascertainment  of  the  damage 
by  appraisers,  and  to  pay  the  amount  so  ascer- 
tained. Prussian  Nat.  Ins.  Co.  v.  Peterson,  30 
Ind.  App.  289. 

Whether  the  Provision  Is  Waived  by  Sending 
an  Adjuster  al  the  expiration  of  the  time  limited 
for  turnishing  proofs  is  a  question  of  fact, 
Rice  v.  Palatine  Ins.  Co.,  17  Pa.  Super.  Ct.  261. 

Consent  to  Adjustment  waives  notice  and 
proofs.  Gerhart  Realty  Co.  v.  Northern  Assur. 
Co.,  86  Mo.  App.  596. 

Commencement  of  Arbitration  Proceedings  a 
Waiver.  —  Murphy  v.  North  British,  etc.,  Ins. 
Co.,  70  Mo.  App.  78. 

Retention  of  Proofs  Furnished  After  Time 
Limited  Evidence  of  Waiver.  —  Dobson  v.  Hart- 
ford F.  Ins.  Co.,  86  N.  Y.  App.  Div.  115,  af- 
firmed 179  N.  Y.  557. 

Retention  of  Defective  Proof  —  Waiver  Question 
for  Jury.  —  Messmer  v.  Niagara  F.  Ins.  Co.,  24 
N.  Y.  App.  Div.  241. 

Waiver  Precludes  Subsequent  Demand  of  Proofs. 
—  Roberts  v.  Insurance  Co.  of  North  America, 
94  Mo.  App.  142;  Dobson  v.  Hartford  F.  Ins. 
Co.,  86  N.  Y.  App.  Div.  115,  affirmed  179  N.  Y. 
557;  Dun  v.  Germania  F.  Ins.  Co.,  10  Ohio 
Dec.  667. 

34(5.    2.  Insurer'3  Acts  After  Forfeiture  Has 

Beco.ne  Fixed.  —  State  Ins.  Co.  v.  School  Dist. 

Mo.  19,  on  Kan,  77  ;  Westchester  F.  Ins.  Co.  v. 
Coverdale,  9  Kan.  App.  651,  affirmed  62  Kan. 
867,  63  Pac.  Rep.  !  126  ;  Perry  v.  Caledonian  Ins. 
Co.,  103  N.  Y.  App.  113. 

4.  See  Hilton  v.  Phcenix  Assur.  Co.,  92  Me. 
272. 

:j-!7.  1.  Recognition  of  Liability,  Etc. — <  Hel- 
vetia Swiss  F.  Ins.  Co.  v.  Edward  P.  Allis  Co., 
1 1  Colo.  App.  264  ;  Manchester  F.  Assur.  Co.  v. 
Ellis,  85  111.  App.  634  ;  Gray  v.  Merchants'  Ins. 
Co.,  113  111.  App.  537;  Lake  v.  Farmers'  Ins. 
Co.,  no  Iowa  473;  Hartford  F.  Ins.  Co.  v. 
Keating,  86  Md.  130,  63  Am.  St.  Rep.  499; 
Farmers'  F.  Ins.  Co.  v.  Baker,  94  Md.  545 ; 
Larkin  v.  Glens  Falls  Ins.  Co.,  80  Minn.  527, 
81  Am.  St.  Rep.  286,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  347 ;  Landrum  v. 
American  Cent.  Ins.  Co.,  68  Mo.  App.  339  ;  Ex- 
change Bank  v.  Thuringia  Ins.  Co.,  109  Mo. 
App.  654;  Robinson  v.  Palatine  Ins.  Co..  11  N. 
Mex.  162;  Continental  F.  Ins.  Co.  v.  Cummings, 
(Tex.  Civ.  App.  1903)  78  S.  W.  Rep.  378;  Vir- 
ginia F.  &  M.  Ins.  Co.  v.  Cummings,  (Tex.  Civ. 
App.  1904)  78  S.  W.  Rep.  716:  Western  Assur. 
Co.  v.  Pharand,  n  Quebec  K.  B.  144. 
•  Acts  8howing  Waiver.  —  Where  the  insurer 
expressly  recognizes  liability,  prepares  proofs 
of  loss,  and  presents  such  proofs  to  the  in- 
sured for  signature,  failure  of  the  insured  to 
make  and  serve  formal  proofs  of  loss  is  waived 
notwithstanding  he  refuses  to  sign  the  proofs 
submitted  because  of  stipulations  therein  to 
^•hich  he  is  unwilling  to  assent.  Larkin  v. 
Glens  Falls  Ins.  Co.,  80  Minn.  527.  81  Am.  St. 
Rep.  286. 


Demand  for  Agreement  to  Appraise  a  Waiver. — 

Harrison  v.  Hartford  F,  Ins.  Co.,  (Iowa  1899) 
80  N.  W.  Rep.  309. 
Retention  of  Proofs  Made  by  Other  than  Insured 

a  Waiver.  —  De  Witt  v.  Agricultural  Ins.  Co., 
157  N.  Y.  353. 

Appraisement  in  Accordance  with  Policy  Pro- 
visions Not  Waiver.  —  Fournier  v.  German 
American  Ins.  Co.,  23  R.  I.  36. 

2.  Acts  Showing  that  Furnishing  Proofs  Would 
Be  Nugatory.  —  Larkin  v.  Glens  Falls  Ins.  Co., 
80  Minn.  527,  81  Am.  St.  Rep.  286,  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  347. 
Compare  Robinson  v.  Pennsylvania  F.  Ins.  Co., 
90  Me.  385. 

4.  Denial  of  Liability  —  United  States.  — 
Royal  Ins.  Co.  v.  Martin,  192  U.  S.  149;  Mis- 
souri Pac.  R.  Co.  v.  Western  Assur.  Co.,  129 
Fed.  Rep.  610;  Phenix  Ins.  Co.  v.  Kerr,  (C.  C. 
A.)  129  Fed.  Rep.  723. 

Arkansas.  —  Greenwich  Ins.  Co.  v.  State, 
(Ark.  1905)  84  S.  W.  Rep.  1025. 

Colorado.  —  Helvetia  Swiss  F.  Ins.  Co.  v. 
Edward  P.  Allis  Co.,  11  Colo.  App.  264. 

Florida.  —  Taylor  v.  Glens  Falls  Ins.  Co.,  44 
Fla.  273  ;  Indian  River  State  Bank  v.  Hartford 
F.  Ins.  Co.,  (Fla.  1903)  35  So.  Rep.  228. 

Illinois.  —  Phenix  Ins.  Co.  v.  Belt  R.  Co.,  182 
111.  33  ;  Phenix  Ins.  Co.  v.  Belt  R.  Co.,  82  111. 
App.  265 ;  American  Cent.  Ins.  Co.  v.  Henn- 
inger,  87  111.  App.  440  ;  Erie  F.  Ins.  Co.  v.  Hill, 
99  111.  App.  178;  yEtna  Ins.  Co.  v.  Jacobson,  105 
111.  App.  283. 

Indiana.  —  Western  Assur.  Co.  v.  McAlpin, 
23  Ind.  App.  220,  77  Am.  St.  Rep.  423  ;  German 
F.  Ins.  Co.  v.  Seibert,  24  Ind.  App.  279  ;  Home 
Ins.  Co.  v.  Sylvester,  25  Ind.  App.  207  ;  Prus- 
sian Nat.  Ins.  Co.  v.  Peterson,  30  Ind.  App.  289  ; 
Germania  F.  Insi  Co.  v.  Pitcher,  (Ind.  1902)  64 
N.  E.  Rep.  921  ;  Ohio  Farmers'  Ins.  Co.  v. 
Vogel,  (Ind.  1905)  73  N.  E.  Rep.  612. 

Iowa.  —  Soorholtz  v.  Marshall  County  Farm- 
ers' Mut.  F^  Ins.  Co.,  109  Iowa  522;  Washburn- 
Halligan  Coffee  Co.  v.  Merchants'  Brick  Mut. 
F.  Ins.  Co.,  no  Iowa  423,  80  Am.  St.  Rep. 
3"« 

Kentucky.  —  Orient  Ins.  Co.  v.  Clark,  (Ky. 
1900)  59  S.  W.  Rep.  863  ;  Germania  Ins.  Co.  v. 
Ashby,  112  Ky.  303;  Home  Ins.  Co.  v.  Koob, 
113  Ky.  360,  101  Am.  St.  Rep.  354;  Pennsyl- 
vania F.  Ins.  Co.  v.  Young,  (Ky.  1904)  78  S. 
W.  Rep.  127;  Continental  Ins.  Co.  v.  Daniel, 
78  S.  W.  Rep.  866,  25  Ky.  L.  Rep.  1501. 

Louisiana.  — -  St.  Landry  Wholesale  Mercan- 
tile Co.  v.  Teutonia  Ins.  Co.,  113  La.  1053:  St. 
Landry  Wholesale  Mercantile  Co.  v.  Spring- 
field F.  &  M.  Ins.  Co.,  114  La.  i. 

Maine.  —  Hanscom  v.  Home  Ins.  Co.,  90  Me. 
333- 

Michigan.  —  Improved  Match  Co.  v.  Michi- 
gan Mut.  F.  Ins.  Co.,  122  Mich.  256;  Morgan 
v.  Illinois  Ins.'  Co.,  130  Mich.  427. 

Missouri.  —  Siegle  v.  Phcenix  Ins.  Co.,  107 
Mo.  App.  456. 

Nebraska.  —  Lansing  v.  Commercial  Union 
Assur.  Co.,  (Neb.  1903)  93  N.  W.  Rep.  756. 

New  York.  —  Smaldone  v.  Insurance  Co.  of 
North  America,  162  N.  Y.  580;  Bini  v.  Smith, 
36  N.  Y.  App.  Div.  463,  appeal  dismissed  161 
N.  Y.  120. 
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.  349.    See  notes  i,  2. 

(3)  W^rt/  ZWj  AW  Constitute.  —  See  note  4. 


North  Carolina.  —  Gerringer  v.  North  Caro- 
lina Home  Ins.  Co.,  133  N.  Car.  407. 

Ohio.  —  Eureka  F.  &.  M.  Ins.  Co.  v.  Bald- 
win, 62  Ohio  St.  368  ;  Stacy  v.  Norwich  Union 
F.  Ins.  Soc,  25  Ohio  Cir.  Ct.  67  ;  Ohio  Farmers' 
Ins.  Co.  v.  Burget,  9  Ohio  Cir.  Dec.  369  ;  Dun 
v.  Germania  F.  Ins.  Co.,  10  Ohio  Dec.  667. 

Pennsylvania.  —  Standard  Wheel  Co.  v. 
Phoenix  Ins.  Co.,  13  Pa.  Dist.  77  ;  Southern 
Bldg.,  etc.,  Assoc.  v.  Pennsylvania  F.  Ins.  Co., 
23  Pa.  Super.  Ct.  88. 

South  Carolina.  — ■  Wilson  v.  Commercial 
Union  Assur.  Co.,  51  S.  Car.  540,  64  Am.  St. 
Rep.  700. 

Texas.- — Merchants'  Ins.  Co.  v.  Nowlin,  (Tex. 
Civ.  App.  1900)  56  S.  W.  Rep.  198;  Connecti- 
cut F.  Ins.  Co.  v.  Hilbrant,  (Tex.  Civ.  App. 
1903)  73  S.  W.  Rep.  558;  jEtna  Ins.  Co.  v. 
Fitze,  34  Tex.  Civ.  App.  214;  Scottish  Union, 
etc.,  Ins.  Co.  v.  Moore,  36  Tex.  Civ.  App.  312. 

Vermont.  —  Frost  v.  North  British,  etc.,  Ins. 
Co.,  77  Vt.  407. 

West  Virginia.  —  Medley  v.  German  Alliance 
Ins.  Co.,  55  W.  Va.  342. 

Wisconsin.  — ■  Matthews  v.  Capital  F.  Ins.  Co., 
115  Wis.  272. 

Canada.  — ■  Stanstead,  etc.,  Mut.  F.  Ins.  Co. 
v.  Gooley,  9  Quebec  Q.  B.  324;  Migner  v.  St. 
Law  rence  F.  Ins.  Co.,  10  Quebec  K.  B.  122. 

Direct  Denial  to  Insured  Not  Essential. — A  de- 
nial of  liability  by  the  insurer,  made  to  others 
than  the  insured,  in  the  period  prescribed  for 
making  proof,  is,  if  it  comes  to  the  knowledge 
of  the  insured,  as  effectual  as  a  waiver  as  if 
made  directly  to  him.  Merchants'  Ins.  Co.  v. 
Nowlin,  (Tex.  Civ.  App.  1900)  56  S.  W.  Rep. 
198. 

Insured  Not  Compelled  to  Treat  Denial  of  Lia- 
bility as  Waiver  of  Proof.  —  Bradford  v.  Mutual 
F.  ins.  Co.,  n2  Iowa  495. 

Denial  by  Agent  of  Contract  to  Insure  Not  a 
Waiver.  —  Hicks  v.  British  America  Assur.  Co., 
162  N.  Y.  284. 

349.  1.  Defense  that  Policy  Was  Procured  by 
Fraud,  Forfeited,  and  the  Like — United  States. 
—  Royal  Ins.  Co.  v.  Martin,  192  U.  S.  149; 
Missouri  Pac.  R.  Co.  v.  Western  Assur.  Co., 
129  Fed.  Rep.  610  ;  Phenix  Ins.  Co.  v.  Kerr,  (C. 
C.  A.)  129  Fed.  Rep.  723. 

Arkansas.  —  Greenwich  Ins.  Co.  v.  State, 
(Ark.  1905)  84  S.  W.  Rep.  1025. 

Colorado.  —  Helvetia  Swiss  F.  Ins.  Co.  v.  Ed- 
ward P.  Allis  Co.,  11  Colo.  App.  264. 

Florida.  —  Taylor  v.  Glens  Falls  Ins.  Co.,  44 
Fla.  273  ;  Indian  River  State  Bank  v.  Hartford 
F.  Ins.  Co.,  (Fla.  1903)  35  So.  Rep.  228. 

Georgia.  —  Phenix  Ins.  Co.  v.  Searles,  100  Ga. 
97- 

Illinois. —  Phenix  Ins.  Co.  v.  Belt  R.  Co.,  82 
111.  App.  265,  affirmed  182  111.  33;  American 
Cent.  Ins.  Co.  v.  Henninger,  87  III.  App.  440  ; 
Erie  F.  Ins.  Co.  v.  Hill,  99  111.  App.  178;  /Etna 
Ins.  Co.  v.  Jacobson,  105  111.  App.  283. 

Indiana.  —  Prussian  Nat.  Ins.  Co.  v.  Peter- 
eon,  30  Ind.  App.  289  ;  Germania  F.  Ins.  Co.  v. 
Pitcher,  (Ind.  1902)  64  N.  E.  Rep.  921;  Ohio 
Farmers'  Ins.  Co,  v.  Vogel,  (Ind.  1905)  73  N. 
E.  Rep.  612, 


Iowa.  —  Washburn-Halligan  Coffee  Co.  v. 
Merchants'  Brick  Mut.  F.  Ins.  Co.,  110  Iowa 
423,  80  Am.  St.  Rep.  311. 

Kentucky.  —  Orient  Ins.  Co.  v.  Clark,  (Ky. 
1900)  59  S.  W.  Rep.  863  ;  Germania  Ins.  Co.  v. 
Ashby,  112  Ky.  303,  99  Am.  St.  Rep.  295  ;  Home 
Ins.  Co.  v.  Koob,  113  Ky.  360,  101  Am.  St.  Rep. 
354;  Pennsylvania  F.  Ins.  Co.  v.  Young,  ( Ky. 
1904)  78  S.  W.  Rep.  127;  Continental  Ins.  Co. 
v.  Daniel,  78  S.  W.  Rep.  866,  25  Ky.  L.  Rep. 
1501. 

Louisiana.  —  St.  Landry  Wholesale  Mercan- 
tile Co.  v.  Teutonia  Ins.  Co.,  113  La.  1053; 
St.  Landry  Wholesale  Mercantile  Co.  v.  Spring- 
field F.  &  M.  Ins.  Co.,  114  La.  1. 

Massachusetts.  ■ — ■  Boruszweski  v.  Middlesex 
Mut.  Assur.  Co.,  186  Mass.  589. 

Michigan.  —  Morgan  v.  Illinois  Ins.  Co.,  130 
Mich.  427. 

Missouri.  —  Siegle  v.  Phcenix  Ins.  Co.,  107 
Mo.  App.  456. 

Nebraska.  —  Lansing  v.  Commercial  Union 
Assur.  Co.,  (Neb.  1903)  93  N.  W.  Rep.  756. 

Ohio.  —  Ohio  Farmers'  Ins.  Co.  v.  Burget,  9 
Ohio  Cir.  Dec.  369,  17  Ohio  Cir.  Ct.  619;  Stacy 
v.  Norwich  Union  F.  Ins.  Soc,  25  Ohio  Cir.  Ct. 
67;  Dun  v.  Germania  F.  Ins.  Co.,  10  Ohio  Dec. 
667. 

Pennsylvania.  —  Southern  Bldg.,  etc.,  Assoc. 
v.  Pennsylvania  F.  Ins.  Co.,  23  Pa.  Super.  Ct. 
88;  Standard  Wheel  Co.  v.  Phoenix  Ins.  Co.,  13 
Pa.  Dist.  77. 

South  Carolina.  —  Wilson  v.  Commercial 
Union  Assur.  Co.,  51  S.  Car.  540,  64  Am.  St. 
Rep.  700. 

Texas.- — Merchants'  Ins.  Co.  v.  Nowlin,  (Tex. 
Civ.  App.  1900)  56  S.  W.  Rep.  198;  Connecticut 
F.  Ins.  Co.  v.  Hilbrant,  (Tex.  Civ.  App.  1903) 
73  S.  W.  Rep.  558;  i^tna  Ins.  Co.  v.  Fitze,  34 
Tex.  Civ.  App.  214;  Scottish  Union,  etc.,  Ins. 
Co.  v.  Moore,  36  Tex.  Civ.  App.  312. 

Vermont.  —  Frost  v.  North  British,  etc.,  Ins. 
Co.,  77  Vt.  407. 

West  Virginia.  —  Medley  v.  German  Alliance 
Ins.  Co.,  55  W.  Va.  342. 

Wisconsin.  —  Matthews  v.  Capital  F.  Ins.  Co., 
1 15  Wis.  272. 

Canada.  —  Stanstead,  etc.,  Mut.  F.  Ins.  Co.  v. 
Gooley,  9  Quebec  Q.  B.  324:  Migner  v.  St. 
Lawrence  F.  Ins.  Co.,  10  Quebec  K.  B.  122. 

Compare  Robinson  v.  Pennsylvania  F.  Ins. 
Co.,  90  Me.  385. 

2.  Denial  of  Liability  After  Time  for  Proofs  Ex- 
pired. —  Ervay  v.  Philadelphia  Fire  Assoc.,  119 
Iowa  304 ;  Albers  v.  Phcenix  Ins.  Co.,  68  Mo. 
App.  543.  See  also  Stacy  v.  Norwich  Union  F. 
Ins.  Soc,  25  Ohio  Cir.  Ct.  67.  Compare  Orient 
Ins.  Co.  v.  Clark,  (  Ky.  1900)  59  S.  W.  Rep.  863  ; 
Sutton  v.  American  F.  Ins.  Co.,  188  Pa.  St. 
380. 

4.  Acts  Coupled  with  Demand  of  Proofs.  —  See 

Phcenix  Ins.  Co.  v.  Flemming,  65  Ark.  54,  67 
Am.  St.  Rep.  900. 

Failure  to  Deny  Authority  to  Waive.  —  Failure 
of  the  insurer  to  deny  the  authority  of  an  un- 
authorized person  to  waive  proofs  is  not  neces- 
sarily a  waiver.  Parker  v.  Farmers'  F.  Ins.  Co., 
(Mass.  1905)  74  N.  E.  Rep.  286. 


330  ar»:» 


FIRE  INSURANCE. 


Vol.  XIII. 


3.10.    See  note  i. 

(4)   Who  Alay  Waive  Proofs  —  Effeot  of  Conditions  of  the  Policy  m  to  Waiver. 

—  See  note  2. 

Proofs  of  Loss  May  Be  Waived.  —  See  notes  4,  5,  6. 

351.    See  notes  1,  2,  3,  5. 

3«>2.    5.  Certificate  of  Magistrate  —  Generally.  —  See  notes  I,  2,  4,  5. 

Time  of  Furnishing  Certificate.  —  See  note  14. 
3*53.     Where  a  Certificate  of  the  Nearest  Magistrate  Is  Required.  —  See  note  I. 

Substantial  Compliance  Sufficient.  —  See  note  5- 


350.    1.  Mere  Investigation  Not  Waiver. — 

Missouri  Pac.  R.  Co.  v.  Western  Assur.  Co.,  129 
Fed.  Rep.  610;  Phenix  Ins.  Co.  v.  Hart,  112 
Ga.  765  ;  Boruszweski  v.  Middlesex  Mut.  Assur. 
Co.,  186  Mass.  589;  Riker  v.  Fire  Ins.  Co.  of 
North  America,  90  N.  Y.  App.  Div.  391  ;  Dun  v. 
Germania  F.  Ins.  Co.,  10  Ohio  Dec.  667;  Bil- 
lings v.  National  Ins.  Co.,  14  Ohio  Dec.  387. 

Submission  to  Arbitration  Not  Waiver.  —  Cook 
v.  North  British,  etc.,  Ins.  Co.,  181  Mass.  101. 

Submission  to  Appraisal  Not  Waiver.  —  Four- 
nier  v.  German  American  Ins.  Co.,  23  R.  I,  36. 

Written  Waiver  Essential  under  Michigan  Stand- 
ard Policy.  —  Wadhams  v.  Western  Assur.  Co., 
1 1 7  Mich.  514. 

2.  Conditions  as  to  Waiver  Generally  Inapplica- 
ble to  Giving  Notice  and  Proofs.  —  Indian  River 
State  Bank  v.  Hartford  F.  Ins.  Co.,  (Fla.  1903) 
35  So.  Rep.  228 ;  Citizens'  Ins.  Co.  v.  Stoddard, 
197  M.  33°;  Brock  v.  Des  Moines  Ins.  Co.,  106 
Iowa  30  ;  Washburn-Halligan  Coffee  Co.  v.  Mer- 
chants' Brick  Mut.  F.  Ins.  Co.,  110  Iowa  432, 
80  Am.  St.  Rep.  311  ;  Lake  v.  Farmers'  Ins.  Co., 
110  Iowa  473;  Farmers'  F.  Ins.  Co.  v.  Baker, 
94  Md.  545  ;  Strause  v.  Palatine  Ins.  Co.,  128  N. 
Car.  64 ;  Frost  v.  North  British,  etc.,  Ins.  Co., 
77  Vt.  407;  Matthews  v.  Capital  F.  Ins.  Co.,  115 
Wis.  272. 

4.  Waiver  by  Secretary  Valid.  —  Washburn- 
Halligan  Coffee  Co.  v.  Merchants'  Brick  Mut. 
F.  Ins.  Co.,  110  Iowa  423,  80  Am.  St.  Rep. 

3". 

Receiver  May  Waive  Proofs.  — Gray  v.  Blum, 
55  N.  J.  Eq.  553- 

5.  By  General  Agent.  —  Brock  v.  Des  Moines 

Ins.  Co.,  106  Iowa  30. 

6.  By  Adjuster  —  Colorado.  —  Helvetia  Swiss 
F.  Ins.  Co.  v.  Edward  P.  Allis  Co.,  11  Colo. 
App.  264. 

Illinois.  —  American  Cent.  Ins.  Co.  v.  Hen- 
ninger,  87  111.  App.  440. 

Indiana.  —  German  F.  Ins.  Co.  v.  Seibert,  24 
Ind.  App.  279  ;  Germania  F.  Ins.  Co.  v.  Pitcher, 
(Ind.  1902)  64  N.  E.  Rep.  921. 

Iowa.  —  Heusinkveld  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  106  Iowa  229;  Lake  v.  Farmers'  Ins.  Co., 
110  Iowa  473. 

Louisiana.  —  St.  Landry  Wholesale  Mercan- 
tile Co.  v.  Teutonia  Ins.  Co.,  113  La.  1053. 

Michigan. —  Morgan  v.  Illinois  Ins.  Co.,  130 
Mich.  427. 

Missouri.  —  Roberts  v.  Insurance  Co.  of 
America,  94  Mo.  App.  142. 

New  York.  —  Smaldone  v.  Insurance  Co.  of 
North  America,  162  N.  Y.  580.  Compare  Ser- 
gent  v.  Liverpool,  etc.,  Ins.  Co.,  66  N.  Y.  App. 
Div.  46 ;  Emanuel  v.  Maryland  Casualty  Co., 
(Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.)  378. 

North  Carolina.  —  Strause  v.  Palatine  Ins. 


Co.,  128  N.  Car.  64,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  350. 

Ohio.  —  Dun  v.  Germania  F.  Ins.  Co.,  10  Ohio 
Dec.  667.  Contra,  under  express  stipulations  in 
the  policy  limiting  the  power  to  waive  and  re- 
quiring writing,  Billings  v.  National  Ins.  Co., 
14  Ohio  Dec.  387. 

Wisconsin.  —  Matthews  v.  Capital  F.  Ins.  Co., 
1 15  Wis.  272. 

In  Indiana  an  agent  with  authority  to  exam- 
ine and  adjust  a  loss  may  orally  waive  pre- 
liminary proofs  of  loss,  notwithstanding  a  clause 
contra  in  the  policy.  Ohio  Farmers'  Ins.  Co.  v. 
Vogel,  (Ind.  1905)  73  N.  E.  Rep.  612. 

Person  Delegated  by  Adjuster  Cannot  Waive.  — 
AlDers  v.  Phoenix  Ins.  Co.,  68  Mo.  App.  543. 

351.  1.  By  Special  Agent. —  Phoenix  Ins.  Co. 
v.  McKernan,  (Ky.  1898)  46  S.  W.  Rep.  10; 
Dobson  v.  Hartford  F.  Ins.  Co.,  86  N.  Y.  App. 
Div.  115,  affirmed  179  N.  Y.  557;  Strause  v. 
Palatine  Ins.  Co.,  128  N.  Car.  64.  See  also 
Hartford  F.  Ins.  Co.  v.  Keating,  86  Md.  130, 
63  Am.  St.  Rep.  499. 

2.  Indian  River  State  Bank  v.  Hartford  F. 
Ins.  Co.,  (Fla.  1903)  35  So.  Rep.  228;  Citizens' 
Ins.  Co.  v.  Stoddard,  197  HI-  33°;  Hartford 
F.  Ins.  Co.  v.  Keating,  86  Md.  130,  63  Am.  St. 
Rep.  499 ;  Farmers'  F.  Ins.  Co.  v.  Baker,  94  Md. 
545  ;  Stacy  v.  Norwich  Union  F.  Ins.  Soc,  25 
Ohio  Cir.  Ct.  67. 

3.  local  Agent.  —  Perry  v.  Caledonian  Ins. 
Co.,  103  N.  Y.  App.  Div.  113.  See  also  Stacy 
v.  Norwich  Union  F.  Ins.  Soc,  25  Ohio  Cir. 
Ct.  67. 

5.  Indian  River  State  Bank  v.  Hartford  F. 
Ins.  Co.,  (Fla.  1903)  35  So.  Rep.  228;  Harness 
v.  National  F.  Ins.  Co.,  76  Mo.  App.  410. 

352.  1.  Magistrate's  Certificate.  —  Sullivan 
v.  Germania  F.  Ins.  Co.,  89  Mo.  App.  106 ; 
McBryde  v.  South  Carolina  Mut.  Ins.  Co.,  55 
S.  Car.  589,  74  Am.  St.  Rep.  769. 

2.  Sullivan  v.  Germania  F.  Ins.  Co.,  89  Mo. 
App.  106. 

4.  Need  Not  Be  Furnished  but  by  Special  Re- 
quest. —  Sullivan  v.  Germania  F.  Ins.  Co.,  89 
Mo.  App.  106;  Norris  v.  Equitable  F.  Assoc., 
(S.  Dak.  1905)  102  N.  W.  Rep.  306;  .Etna  Ins. 
Co.  v.  Shacklett,  (Tex.  Civ.  App.  1900)  57  "S. 
W.  Rep.  583- 

5.  What  Amounts  to  Request.  —  Sullivan  v. 
Germania  F.  Ins.  Co.,  89  Mo.  App.  106. 

14.  Unreasonable  Delay  in  Demanding  the 
Certificate  will  excuse  failure  to  produce  it. 
.Etna  Ins.  Co.  v.  Shacklett,  (Tex.  Civ.  App. 
1900)  57  S.  W.  Rep.  583. 

353.  1.  Certificate  of  "Nearest"  Magistrate 
Required.  —  Compare  Vorous  v.  Phenix  Ins. 
Co.,  102  Wis.  76. 

5.  Substantial  Compliance  Sufficient.  —  National 
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353.  Waiver.  —  See  note  9. 

354.  6.  Production  of  Books  and  Vouchers  —  a.  In  General.  —  See  notes 

I,  2,  3,  5,  7,  8,  9. 

355.  See  note  2. 

Waiver.  —  See  notes  3,  5,  6. 
7.  Iron-safe  Clause  —  a.  Purpose  and  Validity.  —  See  notes 

II,  12. 


Ins.  Co.  v.  Strong,  25  Ohio  Cir.  Ct.  101,  sup- 
porting the  whole  text  paragraph. 

353.  9.  Denial  of  Liability  a  Waiver  of  Provi- 
sion. —  American  Cent.  Ins.  Co.  v.  Henninger, 
87  111.  App.  440. 

Want  of  Certificate  Waived  by  Failure  to  Object. 
—  Taber  v.  Royal  Ins.  Co.,  124  Ala.  681. 

354.  1.  Conditions  as  to  Producing  Books 
Valid.  —  American  Cent.  Ins.  Co.  v.  Ware,  65 
Ark.  336;  Niagara  F.  Ins.  Co.  v.  Forehand,  169 
111.  626 ;  L.  Rosenthal  Clothing,  etc.,  Co.  v. 
Scottish  Union,  etc.,  Ins.  Co.,  55  W.  Va.  238. 

2.  Production  or  Excuse  Required.  —  Sun  Mut. 
Ins.  Co.  v.  Dudley,  65  Ark.  240  ;  Liverpool,  etc., 
Ins.  Co.  v.  Kearney,  2  Indian  Ter.  67  ;  Seibel  v. 
Firemen's  Ins.  Co.,  24  Pa.  Super.  Ct.  154; 
Tucker  v.  Colonial  F.  Ins.  Co.,  (W.  Va.  1905) 
51  S.  E.  Rep.  86. 

Inability  to  Produce  All  does  not  excuse  com- 
pliance with  the  demand  in  so  far  as  it  lies  in 
the  power  of  the  insured.  Seibel  v.  Lebanon 
Mut.  Ins.  Co.,  197  Pa.  St.  106. 

3.  Production  Impossible.  —  Liverpool,  etc., 
Ins.  Co.  v .  Kearney,  2  Indian  Ter.  67  ;  L.  Rosen- 
thal Clothing,  etc.,  Co.  v.  Scottish  Union,  etc., 
Ins.  Co.,  55  W.  Va.  238.  See  also  Narinsky  v. 
Fidelity  Surety5  Co.,  (Supm.  Ct.  App.  T.)  92  N. 
Y.  Supp.  771. 

Oral  Testimony  as  to  Contents  of  Lost  Books 
Admissible.  —  Liverpool,  etc.,  Ins.  Co.  v.  Kear- 
ney, 2  Indian  Ter.  67  ;  McNutt  v.  Virginia  F.  & 
M.  Ins.  Co.,  (Tenn.  Ch.  1897)  45  S.  W.  Rep.  61. 

5.  Substantial  Compliance  Enough.  —  Liver- 
pool, etc.,  Ins.  Co.  v.  Kearney,  2  Indian  Ter. 
67 ;  McNutt  v.  Virginia  F.  &  M.  Ins.  Co., 
(Tenn.  Ch.  1897)  45  S.  W.  Rep.  61  :  Tucker  v. 
Colonial  F.  Ins.  Co.,  (W.  Va.  1905)  51  S.  E. 
Rep.  86. 

7.  Demand  Necessary.  —  Narinsky  v.  Fidelity 
Surety  Co.,  (Supm.  Ct.  App.  T.)  92  N.  Y.  Supp. 
771  ;  Seibel  v.  Firemen's  Ins.  Co.,  24  Pa.  Super. 
Ct.  154. 

8.  Essentials  of  Demand.  —  See  McNutt  v. 
Virginia  F.  &  M.  Ins.  Co.,  (Tenn.  Ch.  1897)  45 
S.  W.  Rep.  61. 

9.  Tucker  v.  Colonial  F.  Ins.  Co.,  (W.  Va. 
1905)  51  S.  E.  Rep.  86.  See  also  McNutt  v. 
Virginia  F.  &  M.  Ins.  Co.,  (Tenn.  Ch.  1897)  45 
S.  W.  Rep.  61. 

355.  2.  Reasonable  Place  Must  Be  Desig- 
nated. —  Seibel  v.  Firemen's  Ins.  Co.,  24  Pa. 
Super.  Ct.  154;  Tucker  v.  Colonial  F.  Ins.  Co., 
(W.  Va.  1905)  51  S.  E.  Rep.  86. 

3.  Waiver  of  Production.  —  Wells  Whip  Co.  v. 
Farmers'  Mut.  F.  Ins.  Co.,  209  Pa.  St.  488. 
See  also  L.  Rosenthal  Clothing,  etc.,  Co.  v. 
Scottish  Union,  etc.,  Ins.  Co.,  55  W.  Va.  238. 

Failure  to  Designate  Place  for  Production  a 
Waiver.  —  Seibel  v.  Firemen's  Ins.  Co.,  24  Pa. 
Super.  Ct.  154. 

Time  for  Taking  Advantage  of  Forfeiture.  — 
Sun  Mut.  Ins.  Co.  v.  Dudley,  65  Ark.  240. 


5.  American  Cent.  Ins.  Co.  v.  Ware,  65  Ark. 
336;  Colonial  Mut.  F.  Ins.  Co.  v.  Ellinger,  112 
111.  App.  302. 

6.  See  American  Cent.  Ins.  Co.  v.  Ware,  65 
Ark.  336. 

11.  See  Citizens'  Ins.  Co.  v.  Crist,  (Ky.  1900) 
56  S.  W.  Rep.  658,  in  which  case  it  was  held 
that  the  provision  was  a  promissory  warranty, 
merely  tending  to  the  better  preservation  of 
the  evidence  and  not  decreasing  the  risk,  and 
that  a  breach  of  the  condition  would  not  pre- 
vent recovery. 

12.  Clause  Valid  and  Enforceable — Alabama. 
—  Hanover  F.  Ins.  Co.  v.  Crawford,  121  Ala. 
258,  77  Am.  St.  Rep.  55  ;  Georgia  Home  Ins. 
Co.  v.  Allen,  128  Ala.  451;  Robinson  v. 
.Etna  F.  Ins.  Co.,  135  Ala.  650;  Georgia  Home 
Ins.  Co.  v.  Allen,  119  Ala.  436. 

Georgia.  —  Hester  v.  Scottish  Union,  etc., 
Ins.  Co.,  1 15  Ga.  454. 

Illinois.  —  Niagara  F.  Ins.  Co.  v.  Forehand, 
169  111.  626;  Merchants'  Nat.  Ins.  Co.  v.  Dun- 
bar, 88  111.  App.  574. 

Iowa.  —  Sowers  v.  Mutual  F.  Ins.  Co.,  113 
Iowa  551. 

Louisiana.  —  Murphy  v.  Royal  Ins.  Co.,  52  La. 
Ann.  775. 

Missouri.  —  Gibson  v.  Missouri  Town  Mut. 
Ins.  Co.,  82  Mo.  App.  515;  Gillum  v.  Fire 
Assoc.,  106  Mo.  App.  673;  Keet-Rountree  Dry 
Goods  Co.  v.  Mercantile  Town  Mut.  Ins.  Co., 
too  Mo.  504. 

Texas.  —  City  Drug  Store  v.  Scottish  Union, 
etc.,  Ins.  Co.,  (Tex.  Civ.  App.  1898)  44  S.  W. 
Rep.  21  ;  Beville  v.  Merchants'  Ins.  Co.,  (Tex. 
Civ.  App.  1898)  46  S.  W.  Rep.  914;  Roberts, 
etc.,  Co.  v.  Sun  Mut.  Ins.  Co.,  19  Tex.  Civ.  App. 
338  ;  Western  Assur.  Co.  v.  Kemendo,  94  Tex. 
367  ;  Philadelphia  Fire  Assoc.  v.  Masterson,  25 
Tex.  Civ.  App.  518;  Philadelphia  Fire  Assoc.  v. 
Calhoun,  28  Tex.  Civ.  App.  409  ;  Rives  v.  Phila- 
delphia Fire  Assoc.,  (Tex.  Civ.  App.  1903)  77 
S.  W.  Rep.  424;  /Etna  Ins.  Co.  v.  Fitze,  34  Tex. 
Civ.  App.  214;  Continental  Ins.  Co.  v.  Cum- 
mings,  98  Tex.  115;  American  Cent.  Ins.  Co. 
v.  Nunn,  98  Tex.  191.  See  also  Phoenix  Ins. 
C  v.  Padgitt,  (Tex.  Civ.  App.  1897)  42  S.  W. 
Rep.  800. 

West  Virginia.  —  Maupin  v.  Scottish  Union, 
etc.,  Ins.  Co.,  53  W.  Va.  557. 

Clause  Contained  in  Rider  to  Policy.  —  The  fact 
that  the  clause  is  contained  in  a  rider  attached 
to  the  policy  and  not  in  the  policy  itself  does  not 
render  it  any  the  less  a  part  of  the  contract, 
where  other  matter  contained  in  the  rider  is 
essential  to  render  the  contract  complete.  King 
v.  Concordia  F.  Ins.  Co.,  (Mich.  1905)  103  N. 
W.  Ren.  616. 

Provision  Appended  to  Policy  and  Referred  to 
Therein  Becomes  Part  of  Contract.  —  Couch  v. 
Home  Protective  F.  Ins.  Co.,  32  Tex.  Civ.  App.  41. 

Consideration  for  the  Clause.  —  The  promise  of 
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:i50.  b.  Application.  —  See  notes  i,  2. 

(1)  What  Is  Not  Sufficient  Compliance.  —  See  note  5. 

(2)  What  Is  Sufficient  Compliance.  —  See  notes  8,  9,  10. 


the  insurer  to  indemnify  the  insured  is  suffi- 
cient consideration  to  support  the  clause.  King 
r,  Concordia  l'\  Ins.  Co.,  (Mich.  1905)  103  N. 
W.  Rep.  616. 

Necessity  that  Breach  Contribute  to  Loss.  — 
Under  the  Iowa  statute  a  breach  of  the  provi- 
sion must  have  contributed  to  the  loss  in  order 
to  be  a  defense.  Johnson  v.  Farmers'  Ins.  Co., 
126  Iowa  565. 

Entire  and  Divisible  Contracts  —  Partial  Breach. 

—  W  here  the  clause  applies  to  only  one  class 
of  several  covered  by  the  policy,  the  violation 
of  the  clause  does  not  prevent  recovery  for  the 
goods  to  which  it  did  not  apply.  Sun  Mut.  Ins. 
Co.  v.  Tufts,  20  Tex.  Civ.  App.  147.  See  also 
Hanover  F.  Ins.  Co.  v.  Crawford,  121  Ala.  258, 

77  Am.  St.  Rep.  55  (insurance  on  realty  not 
avoided). 

So  where  the  policy  covers  several  classes  of 
goods,  each  class  being  separate  from  the  other 
and  insured  for  its  specific  amount,  and  there 
is  a  breach  of  the  iron-safe  clause  as  to  one 
class  of  the  property,  the  contract  should  be 
considered  not  as  one  entire  in  itself,  but  as 
one  which  is  severable,  and  in  which  the  sepa- 
rate amounts  specified  may  be  distinguished, 
and  a  recovery  had  for  one  or  more  of  them 
without  regard  to  the  other,  provided  the  con- 
tract is  not  affected  by  any  question  of  fraud, 
act  condemned  by  public  policy,  or  increase  of 
the  risk  of  the  company  on  the  whole  property 
insured  because  of  the  breach.  Miller  v.  Dela- 
ware Ins.  Co.,  14  Okla.  81. 

But  where  a  policy,  the  consideration  for 
which  is  a  premium  payable  in  a  gross  sum, 
insures  both  the  building  and  a  stock  of  mer- 
chandise therein  contained,  and  provides  that 
in  the  event  the  insured  fails  to  take  an  in- 
ventory of  the  goods  at  the  time  specified  the 
policy  shall  be  void  from  such  date,  a  breach 
of  this  stipulation  avoids  the  insurance  on  the 
building  as  well  as  on  the  stock  of  goods. 
Southern  F.  Ins.  Co.  v.  Knight,  m  Ga.  622, 

78  Am.  St.  Rep.  216. 

Burden  of  Showing  Noncompliance  on  Insurer. 

—  German  Ins.  Co.  v.  Pearlstone,  18  Tex.  Civ. 
App.  706. 

35fi.  1.  Construction.  —  Tillis  v.  Liverpool, 
etc.,  Ins.  Co.,  (Fla.  1903)  35  So.  Rep.  171.  See 
also  Hanover  F.  Ins.  Co.  v.  Dole,  20  Ind.  App. 
333  ;  Roberts,  etc.,  Co.  v.  Sun  Mut.  Ins.  Co.,  19 
Tex.  Civ.  App.  338. 

Clause  a  Promissory  Warranty.  —  Maupin  v. 
Scottish  Union,  etc.,  Ins.  Co.,  53  W.  Va.  557 

Breach  of  All  Provisions  Essential  to  Avoid 
Policy.  —  Connecticut  F.  Ins.  Co.  v.  Jeary,  60 
Neb.  338. 

2.  Substantial  Compliance  Sufficient  — •  Ala- 
bama. —  Georgia  Home  Ins.  Co.  v.  Allen,  1 19 
Ala.  436. 

Arkansas.  —  American  Cent.  Ins.  Co.  v.  Ware, 
65  Ark.  336. 

Illinois.  —  Merchants'  Nat.  Ins.  Co.  v.  Dun- 
bar, 88  111.  App.  574;  Fire  Assoc.  v.  Short,  100 

in.  App.  553. 

Indian  Territory.  —  Liverpool,  etc.,  Ins.  Co. 
v.  Kearney,  2  Indian  Ter.  67. 


Kentucky.  —  Niagara  F.  Ins.  Co.  v.  Heflin, 
60  S.  W.  Rep.  393,  22  Ky.  L.  Rep.  1212. 

Missouri.  —  Brookshier  v.  Chillicothe  Town 
Mut.  F.  Ins.  Co.,  91  Mo.  App.  599;  Gillum  v. 
Fire  Assoc.,  106  Mo.  App.  673  ;  Major  v.  In- 
surance Co.  of  North  America, 1 1 2  Mo.  App.  235. 

Nebraska.  —  See  Connecticut  F.  Ins.  Co.  v. 
Jeary,  60  Neb.  338. 

Ohio.  —  Billings  v.  National  Ins.  Co.,  14  Ohio 
Dec.  387 ;  Connecticut  F.  Ins.  Co.  v.  Clark,  24 
Ohio  Cir.  Ct.  33  ;  German  Ins.  Co.  v.  Kistner, 
26  Ohio  Cir.  Ct.  569. 

Tennessee.  —  Continental  F.  Ins.  Co.  v. 
Whitaker,  112  Tenn.  151,  105  Am.  St.  Rep.  916. 

Texas.  —  German  Ins.  Co.  v.  Pearlstone,  18 
Tex.  Civ.  App.  706 ;  Western  Assur.  Co.  v. 
Kemendo,  94  Tex.  367  ;  Philadelphia  Fire  As- 
soc. v.  Calhoun,  28  Tex.  Civ.  App.  409 ;  Ke- 
mendo v.  Western  Assiw.  Co.,  (Tex.  Civ.  App. 
1900)  57  S.  W.  Rep.  293  ;  Rives  v.  Philadelphia 
Fire  Assoc.,  (Tex.  Civ.  App.  1903)  77  S.  W. 
Rep.  424  ;  /Etna  Ins.  Co.  v.  Fitze,  34  Tex.  Civ. 
App.  214;  Continental  F.  Ins.  Co.  v.  Cummings, 
(Tex.  Civ.  App.  1903)  78  S.  W.  Rep.  378;  Vir- 
ginia F.  &  M.  Ins.  Co.  v.  Cummings,  (Tex.  Civ. 
App.  1904)  78  S.  W.  Rep.  716;  Scottish  Union, 
etc.,  Ins.  Co.  v.  Moore,  36  Tex.  Civ.  App.  312; 
Hubbard  First  Nat.  Bank  v.  Cleland,  36  Tex. 
Civ.  App.  478 ;  Philadelphia  Fire  Assoc.  v. 
Masterson,  (Tex.  Civ.  App.  1904)  83  S.  W. 
Rep.  49. 

West  Virginia.  —  Tucker  v.  Colonial  F.  Ins. 
Co.,  (W.  Va.  1905)  51  S.  E.  Rep.  86. 

Safe  Not  Essential.  — ■  Maupin  v.  Scottish 
Union,  etc.,  Ins.  Co.,  53  W.  Va.  557. 

What  Constitutes  "Fireproof"  Safe.  —  See 
Underwriters  F.  Assoc.  v.  Palmer,  32  Tex.  Civ. 
App.  447- 

Sufficiency  of  Safe. —  If  the  safe  is  of  a  kind 
commonly  used,  such  as,  in  the  judgment  of 
prudent  men  in  the  locality  of  the  property  in- 
sured, is  sufficient,  the  provision  is  sufficiently 
complied  with,  and  it  does  not  render  the  policy 
void  that  the  insured  failed  to  provide  a  safe 
absolutely  proof  against  every  fire  that  might 
occur.  Liverpool,  etc.,  Ins.  Co.  v.  Kearney,  180 
U.  S.  132. 

Care  to  Be  Exercised  in  Emergency.  —  Phcenix 
Ins.  Co.  v.  Schwartz,  115  Ga.  113.  90  Am.  St. 

Rep.  98. 

5.  Excuses  for  Noncompliance.  — •  Western  As- 
sur. Co.  v.  Kemendo,  94  Tex.  367  ;  Philadelphia 
Fire  Assoc.  v.  Calhoun,  28  Tex.  Civ.  App.  409  ; 
Rives  v.  Philadelphia  Fire  Assoc.,  (Tex.  Civ. 
App.  1903)  77  S.  W.  Rep.  424. 

8.  How  Books  Must  Be  Kept. — ■  See  American 
Cent.  Ins.  Co.  v.  Ware,  65  Ark.  336 ;  Fire  Assoc. 
v.  Short,  100  111.  App.  553  ;  German  Ins.  Co.  v. 
Pearlstone,  18  Tex.  Civ.  App.  706;  Scottish 
Union,  etc.,  Ins.  Co.  v.  Moore,  36  Tex.  Civ. 
App.  312;  Tucker  v.  Colonial  F.  Ins.  Co.,  (W. 
Va.  1905)  51  S.  E.  Rep.  86. 

The  provision  is  sufficiently  complied  with 
if  the  books  kept  are  such  as  will  fairly  show 
to  a  man  of  ordinary  intelligence  all  purchases 
and  sales,  both  for  cash  and  on  credit.  Con- 
necticut F.  Ins.  Co.  v.  Clark,  24  Ohio  Cir.  Ct.  33. 
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357.     An  Invoioe  of  Goods  Purchased.  —  See  note  I. 
Safe  and  Contents  Destroyed.  —  See  note  2. 
Books  Partially  Destroyed.  —  See  note  3. 

c.  Questions  for  the  Jury.  —  See  note  6. 

d.  Waiver.- — See  notes  u,  12,  13. 


When  Requirements  as  to  Keeping  Books  Take 
Effect.  —  Continental  Ins.  Co.  v.  Waugh,  60 
Neb.  348. 

Memoranda  Kept  by  Others  Not  a  Compliance 
with  Provision.  —  Rives  v.  Philadelphia  Fire 
Assoc.,  (Tex.  Civ.  App.  1903)  77  S.  W.  Rep. 
424. 

Production  of  Bank  Passbook  Not  Sufficient  Com- 
pliance. —  Gilium  v.  Fire  Assoc.,  106  Mo.  App. 

Keeping  Cash  Register  Slips  Not  Sufficient  Com- 
pliance. —  Monger  v.  Delaware  Ins.  Co.,  97  Tex. 
36-'. 

Goods  Taken  for  Domestic  Consumption  are  not 

required  to  be  in  an  account  of  sales,  purchases, 
and  shipments,  called  for  by  the  policy.  /Etna 
Ins.  Co.  v.  Fitze,  34  Tex.  Civ.  App.  214. 

356.  9.  German  Ins.  Co.  v.  Kistner,  26  Ohio 
Cir.  Ct.  569.  See  also  Hubbard  First  Nat. 
Bank  v.  Clcland,  36  Tex.  Civ.  App.  478. 

Books  Which  Fail  to  Show  Cash  Sales  Not  Suf- 
ficient. —  German  Ins.  Co.  v.  Bates,  67  111.  App. 
370. 

10.  Time  Within  Which  Books  to  Be  in  Safe.  — 

See  Major  v.  Insurance  Co.  of  North  America, 
112  Mo.  App.  235;  Western  Assur.  Co.  v. 
Kemendo,  94  Tex.  367. 

Burden  of  Showing  that  Books  Were  Out  at  Im- 
proper Time  on  Insurer.  —  Hubbard  First  Nat. 
Bank  v.  Cleland,  36  Tex.  Civ.  App.  478. 

Where  the  Fire  Occurs  in  the  Daytime,  the  de- 
fense that  the  books  were  not  kept  in  an  iron 
safe  by  the  insured  is  not  available,  if  the 
books  were  required  to  be  kept  in  the  safe  only 
when  the  store  was  closed.  Billings  v.  National 
Ins.  Co.,  14  Ohio  Dec.  387. 

J157.  1.  Invoice  of  Goods  Not  Inventory.  — 
Southern  F.  Ins.  Co.  v.  Knight,  1 1 1  Ga.  622,  78 
Am.  St.  Rep.  216;  Philadelphia  Fire  Assoc.  v. 
Masterson,  25  Tex.  Civ.  App.  518. 

But  an  Invoice  Tendered  U'itti  the  Agent's 
Consent  has  been  held  to  be  a  sufficient  com- 
pliance. Philadelphia  Fire  Assoc.  v.  Masterson, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  49. 

Inventory  Furnished  Presumed  to  Be  in  Compli- 
ance with  Provision.  —  Billings  v.  National  Ins. 
Co.,  14  Ohio  Dec.  387. 

What  Constitutes  Sufficient  Compliance  with 
Inventory  Clause.  — See  St.  I.andry  Wholesale 
Mercantile  Co.  -j.  Springfisld  F.  &  M.  Ins.  Co., 
114  La.  1  ;  Gilium  v.  Fire  Assoc.,  106  Mo.  App. 
673:  Howerton  v.  Iowa  State  Ins.  Co..  105  Mo. 
App.  575  ;  Malin  v.  Mercantile  Town  Mut.  Ins. 
Co.,  105  Mo.  App.  625;  Philadelphia  Fire  Assoc. 
v.  Calhoun,  28  Tex.  Civ.  App.  409;  Delaware 
Ins.  Co.  v.  Moneer,  (Tex.  Civ.  App.  1903)  74 
S.  W.  Rep.  792;  Phccnix  Assur.  Co.  v.  Stenson, 
34  Tex.  Civ.  App.  471  ;  Roberts,  etc.,  Co.  v.  Sun 
Mut.  Ins.  Co.,  19  Tex.  Civ-  App.  338 ;  Con- 
tinental Ins.  Co.  v.  Cumniings,  98  Tex.  115; 
Western  Assur.  Co.  v.  Kcn*cndo,  04  Tex.  367. 

Time  Within  Which  Inventory  May  Be  Taken. 
—  See  generally  North  British,  etc.,  Ins.  Co  v. 
Rudy,  26  Ind.  App.  472:  Merchants'  Nat.  Ins. 


Co.  v.  Dunbar,  88  111.  App.  574;  Hanover  F. 
Ins.  Co.  v.  Dole,  20  Ind.  App.  333  ;  Bayless  v. 
Merchants*  Town  Mut.  Ins.  Co.,  106  Mo.  App. 
684 ;  Connecticut  F.  Ins.  Co.  v.  Jeary,  60  Neb. 
338;  St.  Landry  Wholesale  Mercantile  Co.  v. 
New  Hampshire  F.  Ins.  Co.,  114  La.  146;  Tucker 
v.  Colonial  F.  Ins.  Co.,  (W.  Va.  1905)  51  S.  E. 
Rep.  86  ;  Newton  v.  Theresa  Mut.  F.  Ins.  Co., 
(Wis.  1905)  104  N.  W.  Rep.  107. 

What  Is  "Complete"  Inventory. —  St.  Landry 
Wholesale  Mercantile  Co.  v.  Teutonia  Ins.  Co., 
113  La.  1053. 

2.  Safe  and  Contents  Destroyed.  —  Liverpool, 
etc.,  Ins.  Co.  v.  Kearney,  180  U.  S.  132;  Brook- 
shier  v.  Chillicothe  Town  Mut.  F.  Ins.  Co.,  91 
Mo.  App.  599. 

3.  Where  Certain  Books  Destroyed.  —  See  Con- 
tinental F.  Ins.  Co.  v .  Cumniings,  (Tex.  Civ.  App. 
1903)  78  S.  W.  Rep.  378;  Virginia  F.  &  M.  Ins. 
Co.  v.  Cummings,  (Tex.  Civ.  App.  1904)  78  S. 
W.  Rep.  716. 

6.  Sufficiency  of  Compliance  for  Jury.  —  Hanna 
v.  Orient  Ins.  Co.,  109  Mo.  App.  152;  German 
Ins.  Co.  v.  Pearlstone,  18  Tex.  Civ.  App.  706. 

So  the  question  whether  the  business  of  the 
insured  was  such  that  compliance  was  not 
necessary  has  been  held  to  be  one  of  fact. 
Sowers  v.  Mutual  F.  Ins.  Co.,  113  Iowa  551.  ' 

An  Instruction  to  Find  for  the  Insurer  is 
proper,  where  it  is  shown  that  the  noncom- 
pliance with  the  provision  was  due  to  the  neg- 
ligence of  the  insured  or  his  agents.  Western 
Assur.  Co.  v.  Kemendo,  94  Tex.  367. 

In  Sudden  Emergency.  —  Phoenix  Ins.  Co.  v. 
Schwartz,  115  Ga.  113,  90  Am.  St.  Rep.  98. 

11.  General  Rule  as  to  Waiver.  — "  If  the  com- 
pany, after  knowledge  of  the  breach,  enters  into 
negotiations  or  transactions  with  the  assured, 
which  recognizes  and  treats  the  policy  as  still 
in  force,  or  induces  the  assured  to  incur  trouble 
or  expense,  it  will  be  regarded  as  having  waived 
the  right  to  claim  the  forfeiture."  Georgia 
Home  Ins.  Co.  v.  Allen,  128  Ala.  451. 

Question  of  Law  and  Fact.  —  Keet-Rountree 
Dry  Goods  Co.  v.  Mercantile  Town  Mut.  Ins. 
Co.,  100  Mo.  App.  504. 

Time  of  Waiver.  —  Maupin  v.  Scottish  Union, 
etc.,  Ins.  Co.,  53  W.  Va.  557,  was  disapproved 
by  Medley  v.  German  Alliance  Ins.  Co.,  55  W. 
Va.  342,  in  so  far  as  the  former  case  asserted 
that  there  could  be  no  waiver  of  the  "  iron- 
safe  "  or  a  similar  clause  before  the  time  of 
the  issuance  of  the  policy. 

Acts  Constituting  Waiver.  —  Where  the  ad- 
juster of  a  fire-insurance  company,  after  a  loss, 
learns  of  a  noncompliance  by  the  insured  with 
a  provision  of  the  policy  with  regard  to  keep- 
ing books,  and  instead  of  declaring  a  forfeiture 
therefor,  negotiates  with  the  insured  for  the 
making  of  other  and  better  proofs,  extends  the 
time  to  make  proofs,  and  requires  the  insured, 
at  some  trouble  and  expense,  to  submit  to  an 
examination  under  oath  as  to  the  fire  and  rbn 
property  destroyed,  the  company  will  be  deemed 
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ltH7.    Aots  of  Agents.  —  See  note  15. 
;jr»!s.    See  notes  1,  2. 

8.  Examination  under  Oath  —  a.  VALIDITY  OF  REQUIREMENT.  — 

See  note  3. 

/;.  Demand.  —  See  notes  4,  5. 

9.  Arbitration  and  Appraisement  —  b.  First  Stage  —  Arbitration 
or  Appraisement  Provided  as  Sole  Means  of  Fixing  Liability.  —  Sec 

notes  [,  3. 


to  have  waived  the  right  of  forfeiture.  Ger- 
man Ins.  Co.  v.  Allen,  69  Kan.  729. 

Clause  Waived  by  Failure  to  Forfeit  Policy  After 
Knowledge  of  Noncompliance.  —  Hanover  F.  Ins. 
Co.  v.  Dole,  20  Ind.  App.  333. 

Waiver  of  Breach  as  Excuse  for  Nonproduction 
of  Books.  —  Corson  v.  Anchor  Mut.  F.  Ins.  Co., 
1 13  Iowa  641. 

Investigation  and  Adjustment  of  the  Loss  After 
Knowledge  of  a  Breach  will  operate  as  a  waiver. 
Georgia  Home  Ins.  Co.  v.  Allen,  119  Ala.  436; 
Tillis  v.  Liverpool,  etc.,  Ins.  Co.,  (Fla.  1903)  35 
So.  Rep.  171. 

Waiver  by  Examination  Before  Notary  After 
Notice  of  Breach.  —  Couch  v.  Home  Protective 
F.  Ins.  Co.,  32  Tex.  Civ.  App.  44;  American 
Cent.  Ins.  Co.  v.  Nunn,  (Tex.  Civ.  App.  1904) 
79  S.  W.  Rep.  88,  reversed  98  Tex.  191. 

Effect  of  Stipulation  of  Nonwaiver.  —  Corson 
v.  Anchor  Mut.  F.  Ins  Co.,  113  Iowa  641. 

Stipulation  that  Examination  of  Insured  Shall 
Not  Waive  Forfeiture  Binding. —  American  Cent. 
Ins.  Co.  v.  Nunn,  98  Tex.  191. 

Investigation  of  Loss  under  Nonwaiver  Agree- 
ment Does  Not  Waive  Provision.  —  Keet-Rountree 
Dry  Goods  Co.  v.  Mercantile  Town  Mut.  Ins. 
Co.,  100  Mo.  App.  504. 

Retention  of  Unearned  Premium  After  Loss  and 
Notice  of  Breach  Not  a  Waiver.  —  Robinson  v. 
.'Etna  F.  Ins.  Co.,  135  Ala.  650. 

Failure  to  Demand  Production  of  Inventory  Not 
a  Waiver  of  Breach.  —  Robinson  v.  Mtna  F. 
ins.  Co.,  135  Ala.  650. 

Agreement  to  Appraise  Not  a  Waiver  of  Provision. 

—  City  Drug  Store  v.  Scottish  Union,  etc.,  Ins. 
Co.,  (Tex.  Civ.  App.  1898)  44  S.  W.  Rep.  21. 

357.    12.  Requiring  Production  of  Duplicates, 

—  Corson  v.  Anchor  Mut.  F.  Ins.  Co.,  113  Iowa 
641. 

13.  Knowledge  that  Insured  Is  Without  Safe. — 

Citizens'  Ins.  Co.  v.  Crist,  (Ky.  1900)  56  S.  W. 
Rep.  658;  Germania  Ins.  Co.  v.  Ashby,  112  Ky. 
303,  99  Am.  St.  Rep.  295  ;  Phoenix  Ins.  Co.  v. 
Randle,  81  Miss.  720;  Gibson  v.  Missouri  Town 
Mut.  Ins.  Co.,  82  Mo.  App.  515;  Bush  v.  Mis- 
souri Town  Mut.  Ins.  Co.,  85  Mo.  App.  155. 

It  Is  Otherwise,  however,  where  the  policy 
further  provides  that  the  books  may  be  kept 
"  in  some  place  secure  against  fire  in  another 
building."  King  v.  Concordia  F.  Ins.  Co.,  (Mich. 
J9"5)  103  N.  W.  Rep.  616. 

15.  Waiver  by  Acts  of  Agents.  —  Sowers  v. 
Mutual  F.  Ins.  Co.,  113  Iowa  551;  Murphy  v. 
Royal  Ins.  Co.,  52  La.  Ann.  775  ;  Gillum  v. 
Fire  Assoc.,  106  Mo.  App.  673  ;  Maupin  v.  Scot- 
tish Union,  etc.,  Ins.  Co.,  53  W.  Va.  557.  Con- 
tra, Hanover  F.  Ins.  Co.  v.  Dole,  20  Ind.  App. 
333-  Compare  Richard  v.  Springfield  F.  &  M. 
Ins.  Co.,  114  La.  794;  Philadelphia  Fire  Assoc. 
v.  Masterson,  (Tex.  Civ.  App.  1904)  83  S.  W. 
Rep.  49. 


Insurer  May  Waive  Provision  Limiting  Agent  * 
Authority.  — American  Cent.  Ins.  Co.  v.  Nunn, 
(Tex.  Civ.  App.  1904)  79  S.  W.  Rep.  88,  re- 
versed 98  Tex.  191. 

Adjuster  May  Waive.  —  Georgia  Home  Ins. 
Co.  v.  Allen,  119  Ala.  436. 

Production  of  Inventory  Not  Waived  by  Act  of 
Agent  Not  Having  Knowledge  of  Its  Destruction. 
—  Continental  Ins.  Co.  v.  Cummings,  98  Tex.  1  13. 

Oral  Evidence  of  Oral  Waiver  by  Agent  Inad- 
missible. —  Maupin  v.  Scottish  Union,  etc.,  Ins. 
Co.,  53  W.  Va.  557. 

358.  I.  See  Gillum  v.  Fire  Assoc.,  106  Mo. 
App.  673.  Compare  Philadelphia  Fire  Assoc.  v. 
Masterson,  (Tex.  Civ.  App.  1904)  83  S.  W. 
Rep.  49. 

Parol  Waiver  by  Agent  Held  Valid.  —  Han- 
over F.  Ins.  Co.  v.  Dole,  20  Ind.  App.  333. 

2.  Sowers  v.  Mutual  F.  Ins.  Co.,  113  Iowa  551. 
Compare  Hanover  F.  Ins.  Co.  v.  Dole,  20  Ind. 
•App.  333 ;  German  Ins.  Co.  v.  Allen,  69  Kan. 
729;  Citizens'  Ins.  Co.  v.  Crist,  (Ky.  1900)  56 
S.  W.  Rep.  658. 

3.  Provision  for  Examination  of  Insured  under 
Oath. — Sims  v.  Union  Assur.  Soc,  129  Fed. 
Rep.  804,  holding  that  the  examination  of  the 
receiver  of  an  absconded  bankrupt  was  not 
sufficient ;  Firemen's  Fund  Ins.  Co.  v.  Sims, 
115  Ga.  939,  citing  13  Am.  \nd  Eng.  Encyc. 
of  Law  (2d  ed.)  358;  Westchester  F.  Ins.  Co. 
v.  Coverdale,  9  Kan.  App.  651,  affirmed  62  Kan. 
867,  63  Pac.  Rep.  1 1 26. 

Where  the  Insured  Voluntarily  Absents  Himself 
in  such  a  manner  that  he  cannot  be  found  for 
the  purpose  of  examination  under  oath,  his  ab- 
sence will  be  taken  as  equivalent  to  a  refusal, 
where  the  company  has  in  due  time  elected  to 
require  such  examination  and  made  all  reason- 
able efforts  to  notify  the  insured  of  the  require- 
ment. In  such  a  case  neither  the  insured  nor 
any  one  claiming  under  or  through  him  can 
maintain  an  action  on  the  policy  until  after  the 
insured  has  complied  with  such  requirement. 
Firemen's  Fund  Ins.  Co.  v.  Sims,  115  Ga.  040. 

Forfeiture  for  Refusal  to  Comply  Waived  by 
Subsequent  Examination.  —  Wicking  v.  Citizens' 
Mut.  F.  Ins.  Co.,  118  Mich.  640. 

Denial  of  Liability  Waiver  of  Provision.  — 
See  American  Cent.  Ins.  Co.  v.  Henninger,  87 
111.  App.  440. 

4.  Westchester  F.  Ins.  Co.  v.  Coverdale.  9 
Kan.  App.  651,  affirmed  62  Kan.  867,  63  Pac, 
Rep.  1 1 26. 

5.  Specific  Demand  Necessary.  —  See  Wells 
Whip  Co.  v.  Tanners  Mut.  F.  Ins.  Co.,  209  Pa. 
St.  488. 

359.  1.  Agreement  to  Refer  All  Matters  in 
Dispute  to  Arbitration.  —  Pharand  v.  Lancashire 
Ins.  Co.,  18  Quebec  Super.  Ct.  35;  Fisher  v. 
Merchants'  Ins.  Co.,  95  Me.  486,  85  Am.  St. 
Rep.  428. 
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359.  c.  Second  Stage  —  Arbitration 
CEDENT  —  (i)  Validity.  —  See  note  6. 

360.  See  note  I. 

When  Clause  Constitutes  Condition  Freoedent. 


359.  3.  Fisher  v.  Merchants'  Ins.  Co.,  95 
Me.  486,  85  Am.  St.  Rep.  428;  Pharand  v. 
Lancashire  Ins.  Co.,  18  Quebec  Super.  Ct.  35. 

Provision  Limited  to  Amount  of  Liability.  — 

A  provision  in  the  policy  for  arbitration  where 
there  is  disagreement  "  as  to  the  amount  of 
valuation  "  relates  only  to  the  amount  of  lia- 
bility, and  not  to  the  validity  of  the  policy. 
Hogadone  v.  Grange  Mut.  F.  Ins.  Co.,  133  Mich. 
339- 

6.  Arbitration  Made  Condition  Precedent  — 

England.  —  Spurrier  v.  La  Cloche,  (1902)  A.  C. 
446,  71  L.  J.  P.  C.  101. 

Canada.  — ■  Pharand  v.  Lancashire  Ins.  Co., 
18  Quebec  Super.  Ct.  35. 

Illinois.  —  Phoenix  Ins.  Co.  v.  Lorton,  109  111. 
App.  63. 

Indiana.  —  Vernon  Ins.,  etc.,  Co.  v.  Maitlen, 
158  Ind.  393  ;  Providence  Washington  Ins.  Co. 
v.  Wolf,  (Ind.  1904)  72  N.  E.  Rep.  606. 

Iowa.  —  George  Dee,  etc.,  Co.  v.  Key  City  F. 
Ins.  Co.,  104  Iowa  167 ;  Westenhaver  v.  Ger- 
man American  Ins.  Co.,  113  Iowa  726. 

Kentucky.  — ■  Continental  Ins.  Co.  v.  Valland- 
ingham,  116  Ky.  287,  105  Am.  St.  Rep.  218. 

Missouri.  —  McNees  v.  Southern  Ins.  Co.,  69 
Mo.  App.  232;  Carp  v.  Queen  Ins.  Co.,  104  Mo. 
App.  502. 

New  York.  —  Silver  v.  Western  Assur.  Co., 
164  N.  Y.  381. 

Ohio.  —  Phoenix  Ins.  Co.  v.  Carnahan,  63 
Ohio  St.  258. 

Oregon.  —  Stemmer  v.  Scottish  Union,  etc., 
Ins.  Co.,  33  Oregon  65. 

Tennessee.  —  Palatine  Ins.  Co.  v.  Morton- 
Scott-Robertson  Co.,  106  Tenn.  558. 

360.  1.  Must  Be  Complied  With  —  England. 
—  Spurrier  v.  La  Cloche,  (1902)  A.  C.  446,  71 
L.  J.  P.  C.  101. 

Canada. —  Pharand  v.  Lancashire  Ins.  Co.,  18 
Quebec  Super.  Ct.  35. 

United  States.  —  Langan  v.  .(Etna  Ins.  Co.,  96 
Fed.  Rep.  705. 

Illinois.  —  Phoenix  Ins.  Co.  v.  Lorton,  109  111. 
App.  63. 

Indiana.  —  Vernon  Ins.,  etc.,  Co.  v.  Maitlen, 
158  Ind.  393;  Providence  Washington  Ins.  Co. 
v.  Wolf,  (Ind.  1904)  72  N.  E.  Rep.  606. 

Iowa.  —  George  Dee,  etc.,  Co.  v.  Key  City  F. 
Ins.  Co.,  104  Iowa  167. 

Kentucky.  —  Continental  Ins.  Co.  v.  Valland- 
ingham,  116  Ky.  287,  105  Am.  St.  Rep.  218. 

Missouri.  —  Vining  v.  Franklin  F.  Ins.  Co., 
89  Mo.  App.  311. 

New  York.  —  Silver  v.  Western  Assur.  Co., 
164  N.  Y.  381. 

Ohio.  —  Phoenix  Ins.  Co.  v.  Carnahan,  63 
Ohio  St.  258. 

Tennessee.  —  Palatine  Ins.  Co.  v.  Morton- 
Scott-Robertson  Co.,  106  Tenn.  558. 

Failure  Not  Due  to  Insured.  —  Fritz  v.  British 
America  Assur.  Co.,  208  Pa.  St.  268.  See  also 
Fowble  v.  Phcenix  Ins.  Co.,  106  Mo.  App.  527  ; 
Hooker  v.  Phcenix  Ins.  Co.,  69  Mo.  App.  141, 
holding  that  an  offer  by  the  insured  to  submit 
to  arbitration   and   a   refusal   by   the  insurer 


Made  a  Condition  Pre- 


—  See  notes  2,  3,  4. 

amounted  to  compliance  on  the  part  of  the 
insured. 

Effect  of  Refusal  by  Insured.  — ■  Schrepfer  v. 
Rockford  Ins.  Co.,  77  Minn.  291. 

Where  the  Appraisement  Is  Defeated  by  the  Act 
of  the  Insured's  Appraiser,  he  may  recover  if  the 
act  was  not  due  to  the  insured  and  he  was  free 
from  fault.  Connecticut  F.  Ins.  Co.  v.  Cohen, 
97  Md.  294,  99  Am.  St.  Rep.  445. 

Effect  of  Refusal  by  Insurer.  —  Schrepfer  v. 
Rockford  Ins.  Co.,  77  Minn.  291. 

Failure  of  Appraisement  by  Act  of  Parties.  — 
Carp  v.  Queen  Ins.  Co..  104  Mo.  App.  502. 

Abandonment  by  Insured.  —  Williams  v.  Ger- 
man Ins.  Co.,  90  N.  Y.  App.  Div.  413. 

If  Either  Party  Acts  in  Bad  Faith,  so  as  to 
defeat  the  real  object  of  the  clause,  the  other 
is  absolved  from  compliance  therewith,  and  is 
not  bound  to  enter  into  a  new  arbitration  agree- 
ment. Fisher  ^.'Merchants  Ins.  Co.,  95  Me. 
486,  85  Am.  St.  Rep.  428. 

2.  Where  Provision  for  Arbitration  an  Inde- 
pendent Promise.  —  Barry  v.  Farmers'  Mut.  Hail 
Assoc.,  114  Iowa  186;  Fisher  v.  Merchants  Ins. 
Co.,  95  Me.  486,  85  Am.  St.  Rep.  428 ;  Grand 
Rapids  F.  Ins.  Co.  v.  Finn,  60  Ohio  St.  513,  71 
Am.  St.  Rep.  736  ;  German  Ins.  Co.  v.  Kistner, 
26  Ohio  Cir.  Ct.  569.  See  also  Franklin  v.  New 
Hampshire  F.  Ins.  Co.,  70  N.  H.  251  ;  Palatine 
Ins.  Co.  v.  Morton-Scott-Robertson  Co.,  106 
Tenn.  558. 

3.  Must  Be  Expressly  Made  Condition  Precedent. 

—  Farmers'  Mut.  F.,  etc.,  Ins.  Co.  v.  Lecroy, 
91  111.  App.  41  ;  Barry  v.  Farmers'  Mut.  Hail 
Assoc.,  114  Iowa  186;  Garretson  v.  Merchants', 
etc.,  F.  Ins.  Co.,  114  Iowa  17;  Fisher  v.  Mer- 
chants Ins.  Co.,  95  Me.  486,  85  Am.  St.  Rep. 
428 ;  Franklin  v.  New  Hampshire  F.  Ins.  Co., 
70  N.  H.  251  ;  Grand  Rapids  F.  Ins.  Co.  v. 
Finn,  60  Ohio  St.  513,  71  Am.  St.  Rep.  736. 

Arbitration  Optional.  —  Winn  v.  Farmers  Mut. 
F.  Ins.  Co.,  83  Mo.  App.  123. 

4.  When  Clause  Is  Condition  Precedent  —  United 
States.  —  Langan  v.  .(Etna  Ins.  Co.,  96  Fed.  Rep. 
705- 

Illinois.  —  Phoenix  Ins.  Co.  v.  Lorton,  109  111. 
App.  63. 

Indiana.  —  Providence  Washington  Ins.  Co. 
v.  Wolf,  (Ind.  1904)  72  N.  E.  Rep.  606. 

Iowa.  —  Vincent  v.  German  Ins.  Co.,  120  Iowa 
272  ;  Westenhaver  v.  German  American  Ins.  Co., 
113  Iowa  726. 

Kentucky.  —  Continental  Ins.  Co.  v.  Valland- 
ingham,  116  Ky.  287,  105  Am.  St.  Rep.  218. 

Maine.  —  Fisher  v.  Merchants  Ins.  Co.,  95 
lue.  486,  85  Am.  St.  Rep.  428. 

Michigan.  —  Kersey  v.  Phcenix  Ins.  Co.,  135 
Mich.  10. 

Minnesota.  —  Schrepfer  v.  Rockford  Ins.  Co., 
77  Minn.  291. 

Missouri.  —  Hooker  v.  Phoenix  Ins.  Co.,  69 
Mo.  App.  141  ;  McNees  v.  Southern  Ins.  Co., 
69  Mo.  App.  232;  Vining  v.  Franklin  F.  Ins. 
Co.,  89  Mo.  App.  311  ;  Carp  v.  Queen  Ins.  Co., 
104  Mo.  App.  502. 

Pennsylvania.  —  Penn    Plate    Glass    Co.  v. 
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300.    When  Applicable.  —  See  notes  5,  6. 
Revocability.  —  See  note  7. 

(2)  Arbitration  Agreement  After  Loss.  —  See  notes  1,  2,  3. 

(3)  Total  Loss.  —  See  notes  5,6. 

d.  Appraisement  Proceedings  —  (1)  Demand  and  Notice  — 

Necessity  of  Demand.  —  See  notes  7>  9- 
36M.    See  note  I. 

Essentials  of  Demand.  —  See  notes  2,  3. 
Several  Insurers  —  Joint  Demand.  —  See  note  5. 
Demand  or  Request  Must  Be  Unconditional.  —  See  note  6. 


Spring  Garden  Ins.  Co.,  189  Pa.  St.  255,  69  Am. 
St.  Rep.  810. 

Tennessee.  —  Palatine  Ins.  Co.  v.  Morton- 
Scott-Robertson  Co.,  106  Tenn.  558. 

360.  5.  Arbitration  Unnecessary  Unless  There 
Is  Disagreement.  —  Hanover  F.  Ins.  Co.  v.  Har- 
per. 77  111.  App.  453  ;  Continental  Ins.  Co.  v.  Val- 
landingham,  116  Ky.  287,  105  Am.  St.  Rep.  218; 
Fletcher  v.  German-American  Ins.  Co.,  79  Minn. 
337;  Kelly  v.  Liverpool,  etc.,  Ins.  Co.,  (Minn. 
1905)  102  N.  W.  Rep.  380;  McNees  v.  Southern 
Ins.  Co.,  69  Mo.  App.  232  ;  Rice  v.  Palatine  Ins. 
Co.,  17  Pa.  Super.  Ct.  261. 

What  Constitutes  Disagreement  —  Phcenix  Ins. 
Co.  v.  Carnahan,  63  Ohio  St.  258. 

A  Written  Statement  of  Disagreement  and  the 
Selection  of  an  Appraiser  by  the  parties  is  suffi- 
cient evidence  ot  disagreement.  Fowble  v.  Phoe- 
nix Ins.  Co.,  106  Mo.  App.  527. 

Where  the  insurer,  knowing  the  amount 
claimed  by  the  insured,  demands  arbitration, 
this  act  on  its  part  indicates  a  disagreement 
between  the  parties.  The  fact  that  both  parties 
entered  into  the  arbitration  is  also  conclusive 
proof  that  such  disagreement  existed  as  justi- 
fied arbitration.  Kersey  v.  Phcenix  Ins.  Co.,  135 
Mich.  10. 

6.  Continental  Ins.  Co.  v.  Vallandingham,  ri6 
Ky.  287,  105  Am.  St.  Rep.  218;  Fletcher  v. 
German-American  Ins.  Co.,  79  Minn.  337;  Rice 
v.  Palatine  Ins.  Co.,  17  Pa.  Super.  Ct.  261. 

7.  Agreement  Held  Revocable.  —  Penn  Plate 
Glass  Co.  v.  Spring  Garden  Ins.  Co.,  189  Pa. 
St.  255,  69  Am.  St.  Rep.  810  ;  Needy  v.  German 
American  Ins.  Co.,  197  Pa.  St.  460 ;  Rice  v. 
Palatine  Ins.  Co.,  17  Pa.  Super.  Ct.  261  ;  Seibel 
v.  Firemen's  Ins.  Co.,  24  Pa.  Super.  Ct.  154. 

In  New  Jersey  the  agreement  has  been  held 
not  to  be  revocable.  American  Cent.  Ins.  Co. 
v.  Landau,  62  N.  J.  Eq.  73. 

361.  1.  Waiver  by  Arbitration  Agreement 
After  Loss. —  British  America  Assur.  Co.  v.  Dar- 
ragh,  (C.  C.  A.)  128  Fed.  Rep.  890;  Wholley 
v.  Western  Assur.  Co.,  174  Mass.  263,  75  Am. 
St.  Rep.  314;  Montgomery  v.  American  Cent. 
Ins.  Co.,  108  Wis.  146. 

Arbitration  Agreement  by  Married  Woman  Valid. 
—  Montgomery  v.  American  Cent.  Ins.  Co.,  108 
Wis.  r46. 

2.  Validity  of  Agreement  After  Loss.  —  See 

Pennsylvania  F.  Ins.  Co.  v.  Djackett,  63  Ohio 
St.  41,  81  Am.  St.  Rep.  608;  Montgomery  v. 
American  Cent.  Ins.  Co.,  108  Wis.  146. 

3.  Pennsylvania  F.  Ins.  Co.  v.  Drackett,  63 
Ohio  St.  41,  81  Am.  St.  Rep.  608.  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  361. 

5.  Total  Loss  under  Valued-policy  Laws  —  Pro- 
vision  Inapplicable.  —  Merchants'  Ins.  Co.  v. 


Stephens,  59  S.  W.  Rep.  511,  22  Ky.  L.  Rep. 
999 ;  Hartford  F.  Ins.  Co.  v.  Bourbon  County 
Ct.,  115  Ky.  109;  Ohage  v.  Union  Ins.  Co.,  82 
Minn.  426  ;  Pennsylvania  F.  Ins.  Co.  v.  Drackett, 
63  Ohio  St.  41,  81  Am.  St.  Rep.  608,  citing  13 
Am.  and  Eng.  Encyc.  op  Law  (2d  ed.)  361 ; 
Connecticut  F.  Ins.  Co.  v.  Carnahan,  10  Ohio 
Cir.  Dec.  186;  AZtnA  Ins.  Co.  v.  Shacklett, 
(Tex.  Civ.  App.  1900)  57  S.  W.  Rep.  583. 

6.  Applicable  in  Absence  of  Such  Statutes  or 
Provisions.  —  Stout  v.  Phcenix  Assur.  Co.,  6s  N. 
J.  Eq.  566. 

7.  Policy  Providing  for  Arbitration  on  Request 

—  Demand  Essential.  —  Garretson  v.  Merchants, 
etc.,  F.  Ins.  Co.,  114  Iowa  17;  Grand  Rapids  F. 
Ins.  Co.  V.  Finn,  60  Ohio  St.  513,  71  Am.  St. 
Rep.  736;  German  In9.  Co.  v.  Kistner,  26  Ohio 
Cir.  Ct.  569.  See  also  Continental  Ins.  Co.  v. 
Vallandingham,  116  Ky.  287,  105  Am.  St.  Rep. 
218;  Norris  v.  Equitable  F.  Assoc.,  (S.  Dak. 
1905)  102  N.  W.  Rep.  306. 

Demand  May  Be  Made  by  Either  Party.  — 
Western  Assur.  Co.  v.  Decker,  (C.  C.  A.)  98 
Fed.  Rep.  381. 

9.  Arbitration  Condition  Precedent  —  Demand 
Held  Unnecessary. —  Phcenix  Ins.  Co.  v.  Lorton, 
109  111.  App.  63  ;  McNees  v.  Southern  Ins.  Co., 
69  Mo.  App.  232  ;  Phcenix  Ins.  Co.  v.  Carnahan, 
63  Ohio  St.  258. 

362.  1.  Chainless  Cycle  Mfg.  Co.  v.  Secur- 
ity Ins.  Co.,  169  N.  Y.  304. 

2.  Demand  Must  Be  Made  in  Reasonable  Time. 

—  Chainless  Cycle  Mfg.  Co.  v.  Security  Ins.  Co., 
169  N.  Y.  304;  Grand  Rapids  F.  Ins.  Co.  v. 
Finn,  60  Ohio  St.  513,  71  Am.  St.  Rep.  736; 
Dun  v.  Germania  F.  Ins.  Co.,  10  Ohio  Dec.  667. 

Demand  Within  Sixty  Days  of  Fire  Essential.  — 
Lion  F.  Ins.  Co.  1).  Heath,  29  Tex.  Civ.  App.  203. 

Demand  Within  Sixty  Days  from  Receipt  of 
Proofs  of  Loss  Essential.  - —  American  Cent.  Ins. 
Co.  v.  Heath,  29  Tex.  Civ.  App.  445. 

3.  Sufficiency  of  Demand.  —  See  generally  Phce- 
nix Ins.  Co.  v.  Carnahan.  63  Ohio  St.  258. 

The  demand  must  be  made  in  such  direct  and 
explicit  terms  that  a  person  of  ordinary  intelli- 
gence may  fairly  understand  that  a  submission 
to  appraisers  for  an  ascertainment  of  the  loss 
is  requested.  When  it  is  claimed  that  demand 
was  made  in  writing,  the  instrument,  if  am- 
biguous, will  be  construed  most  strongly  against 
insurer.  Grand  Rapids  F.  Ins.  Co.  v.  Finn.  60 
Ohio  St.  513,  71  Am.  St.  Rep.  736. 

Notice  to  Agent.  —  Milwaukee  Mechanics'  Ins. 
Co.  v.  Schallman,  188  111.  2:3. 

5.  Joint  Demand  by  Several  Insurers.  —  Pala- 
tine Ins.  Co.  v.  Morton-Scott-Robertson  Co.,  106 
Tenn.  5*8. 

6.  Conditions  Vitiating  Demand.  —  Palatine  Ins. 
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362.  (2)  Choice  of  Appraisers  and  Their  Qualifications.  —  See  notes  7,  8. 

363.  See  notes  1,  2,  3. 

(3)  Examination  and  Hearing.  —  See  notes  4,  5,  8,  g,  10,  11,  12. 


Co.  v.  Morton-Scott-Robertson  Co.,  106  Tenn. 
558. 

362.  7.  Fowble  v.  Phoenix  Ins.  Co.,  106 
Mo.  App.  527. 

The  Failure  of  the  Insured  to  Except  to  an 
Appraiser  on  the  ground  that  he  is  not  a  resi- 
dent must  be  deemed  a  waiver  of  any  ob- 
jection to  his  eligibility  on  that  ground.  Stemmer 
v.  Scottish  Union,  etc.,  Ins.  Co.,  33  Oregon  65. 

Appointment  and  Power  of  Referee  under  Min- 
nesota Statute.  —  See  Christianson  v.  Norwich 
Union  F.  Ins.  Soc,  84  Minn.  526,  87  Am.  St. 
Rep.  379. 

Appraisers  Must  Be  Residents  of  the  County, 

under  the  Ohio  statute.  Germania  Ins.  Co.  v. 
Cincinnati,  etc.,  Packet  Co.,  7  Ohio  Dec.  571, 
6  Ohio  N.  P.  173.  But  this  requirement  may 
be  waived.  Margolis  v.  London,  etc.,  F.  Ins. 
Co.,  12  Ohio  Dec.  166. 

8.  Appraiser's  Unreasonable  Refusal  to  Agree 
on  Umpire.  —  Western  Assur.  Co.  v.  Hall,  120 
Ala.  547,  74  Am.  St.  Rep.  48  ;  Continental  Ins. 
Co.  v.  Vallandingham,  116  Ky.  287,  105  Am.  St. 
Rep.  218;  Carp  v.  Queen  Ins.  Co.,  104  Mo. 
App.  502;  Fowble  v.  Phcenix  Ins.  Co.,  106  Mo. 
App.  527.  See  also  Kersey  v.  Phoenix  Ins.  Co., 
135  Mich.  10. 

It  Is  the  Duty  of  the  Insured  to  Appoint  a 
Second  Appraiser  on  refusal  of  the  first  to  act. 
American  Cent.  Ins.  Co.  v.  Landau,  62  N.  J. 
Eq.  73- 

Inability  to  Agree  on  Umpire.  —  Westenhaver 
v.  German  American  Ins.  Co.,  113  Iowa  726. 

Evidence  Insufficient  to  Show  Waiver  by  Acts 
of  Insurer. —  See  Williams  v.  German  Ins.  Co., 
90  N.  Y.  App.  Div.  413. 

363.  1.  "Disinterested"  Appraisers.  —  Hall 
v.  Western  Assur.  Co.,  133  Ala.  637;  Insurance 
Co.  of  North  America  V.  Hegewald,  161  Ind. 
631.  See  also  Produce  Refrigerating  Co.  if. 
Norwich  Union  F.  Ins.  Soc,  91  Minn.  210  ; 
Phoenix  Ins.  Co.  v.  Romeis,  8  Ohio  Dec.  633, 
15  Ohio  Cir.  Ct.  697. 

Waiver  of  Objection.  —  Western  Assur.  Co.  v. 
Hall,  (Ala.  1905)  38  So.  Rep.  853. 

Question  for  Jury,  —  The  question  whether  the 
person  selected  is  "  competent  and  disinter- 
ested "  is-  for  the  jury.  National  F.  Ins.  Co.  v. 
O'Bryan,  (Ark.  1905)  87  S.  W.  Rep.  129. 

2.  Appraiser  Habitually  Employed  by  Insurers. 
—  Continental  Ins.  Co.  v.  Vallandingham,  116 
Ky.  287,  105  Am.  St.  Rep.  218;  Kaiser  v.  Ham- 
burg-Bremen F.  Ins.  Co.,  59  N.  Y.  App.  Div. 
525,  affirmed  172  N.  Y.  663. 

3.  Continental  Ins.  Co.  v.  Vallandingham,  116 
Ky.  287,  105  Am.  St.  Rep.  218;  Stemmer  v. 
Scottish  Union,  etc.,  Ins.  Co.,  33  Oregon  65. 

Evidence  of  Partiality.  —  National  F.  Ins.  Co. 
v.  O'Bryan,  (Ark.  1905)  87  S.  W.  Rep.  129. 

4.  Not  Bound  by  Judicial  Methods.  —  Conti- 
nental Ins.  Co.  v.  Garrett,  (C.  C.  A.)  125  Fed. 
Rep.  589  :  American  Cent.  Ins.  Co.  v.  Landau, 
62  N.  J.  Eq.  73. 

5.  Refusal  to  Hear  Evidence.  —  Continental 
Ins.  Co.  v.  Garrett,  (C.  C.  A.)  125  Fed.  Rep. 
589;  Vincent  v.  German  Ins.  Co.,  120  Iowa  272; 
Stout  v.  Phcenix  Assur.  Co.,  65  N.  J.  Eq.  566. 


Evidence  to  Be  Heard  Where  Appraisers  Unable 
to  Fix  Value.  —  Phcenix  Ins.  Co.  -v.  Romeis,  8 
Ohio  Dec.  633,  15  Ohio  Cir.  Ct.  697. 

8.  Disagreement  Warranting  Selection  of  Umpire 
by  Arbitrators.  —  ^Ltna  F.  Ins.  Co.  v.  Davis, 
(Ky.  1900)  55  S.  W.  Rep.  705. 

9.  Both  Appraisers  Should  Join.  —  British 
American  Assur.  Co.  v.  Darragh,  (C.  C.  A.)  128 
Fed.  Rep.  890  ;  Providence  Washington  Ins.  Co. 
v.  Wolf,  (Ind.  1904)  72  N.  E.  Rep.  606;  Frank- 
lin v.  New  Hampshire  F.  Ins.  Co.,  70  N.  H. 
251  ;  New  York  Mut.  Sav.,  etc.,  Assoc.  v.  Man- 
chester F.  Assur.  Co.,  94  N.  Y.  App.  Div.  104; 
Schmitt  v.  Boston  Ins.  Co.,  82  N.  Y.  App.  Div. 
234.  Compare  American  Cent.  Ins.  Co.  v.  Lan- 
dau, 62  N.  J.  Eq.  73. 

10.  Duty  of  Umpire.  —  See  New  York  Mut. 
Sav.,  etc.,  Assoc.  v.  Manchester  F.  Assur.  Co., 
94  N.  Y.  App.  Div.  104. 

11.  Duties  of  Appraisers. —  Schmitt  v.  Boston 
Ins.  Co.,  82  N.  Y.  App.  Div.  234. 

12.  Notice  to  Parties  Necessary.  —  Kaiser  v. 
Hamburg-Bremen  F.  Ins.  Co.,  59  N.  Y.  App. 
Div.  525,  affirmed  172  N.  Y.  663,  holding,  how- 
ever, that  formal  notice  is  not  essential. 

Party  May  Waive  Notice.  —  Vincent  v.  Ger- 
man Ins.  Co.,  120  Iowa  272. 

Sufficiency  of  Evidence  to  Show  Waiver.  — 
The  mere  fact  that  the  insured  saw  the  ap- 
praisers when  they  were  not  in  session  and  that 
he  did  not  ask  to  be  heard  or  object  to  their 
proceedings  without  notice  does  not  constitute 
a  waiver.  Continental  Ins.  Co.  v.  Garrett,  ( C. 
C.  A.)  125  Fed.  Rep.  589.  See  also  Sterling 
v.  German-American  Ins.  Co.,  (N.  J.  1905)  60 
Atl.  Rep.  200. 

When  Failure  to  Notify  Parties  Ground  for 
Setting  Aside  Award. —  Sterling  v.  German- 
American  Ins.  Co.,  (N.  J.  1905)  60  Atl.  Rep. 
200.  See  also  Stout  v.  Phcenix  Assur.  Co.,  65 
N.  J.  Eq.  566;  Schmitt  v.  Boston  Ins.  Co.,  82  N. 
Y.  App.  Div.  234. 

Where  a  mere  examination  by  the  appraisers 
is  insufficient  to  inform  them  as  to  the  character 
of  the  property  before  the  fire,  and  they  cannot, 
without  some  evidence,  know  the  sound  value 
of  the  property  or  the  loss  and  damage,  it  is 
their  duty  to  give  notice  to  both  parties  of  the 
time  and  place  of  hearing  and  require  evidence 
in  respect  of  facts  which  they  could  not  other- 
wise know,  and  a  failure  to  do  so  will  invalidate 
the  award.  Continental  Ins.  Co.  v.  Garrett,  {C. 
C.  A.)  125  Fed.  Rep.  589. 

But  it  has  been  held  that  in  the  absence  of 
bad  faith  lack  of  notice  is  not  ground  for  set- 
ting aside  the  award.  Townsend  v.  Greenwich 
Ins.  Co.,  86  N.  Y.  App.  Div.  323,  affirmed  178 
N.  Y.  634. 

Right  of  Insured  to  Hearing.  —  The  insured  is 
entitled  to  appear  before  the  arbitrators  and  to 
be  heard,  and  to  offer  evidence  touching  his 
Joss.  A  denial  of  this  right  by  the  arbitrators 
is  ground  for  setting  aside  the  award.  Redner 
v.  New  York  F.  Ins.  Co.,  92  Minn.  306. 

Notice  to  the  Umpire  is  not  essential  in  the 
absence  of  disagreement.  Vincent  v.  German 
Ins.  Co.,  120  Iowa  272. 


75 


36  I 


FIRE  INSURANCE. 


Vol.  XIII. 


36  i.     (4)  A  ward  — ■  (a)  Generally.  —  Sec  notes  I,  4,  6. 

(b)  Effect  and  Validity.  —  See  notes  7,  8,  9,  11,  12. 

Kersey  v.  Phoenix  Ins.  Co.,  135 


;t<M.  1.  Si  1  Kutter  v.  Hanover  F.  Ins.  Co., 
138  Ala.  202. 

Determination  as  to  Extent  of  Loss.  —  Under 
.1  provision  that  in  the  event  of  disagreement 
tlu  amount  oi  loss  shall  be  ascertained  by  two 
appraisers  and  an  umpire,  and  that  the  ap- 
praisers  shall  estimate  and  appraise  the  loss, 
Stating  separately  sound  value  and  damage,  and 
shall  submit  their  differences  to  the  umpire, 
and  the  award  of  any  two  shall  determine  the 
amount  of  the  loss,  the  appraisers  are  empow- 
ered to  determine  whether  the  loss  is  total,  as 
well  as  to  determine  its  amount  in  case  it  is 
partial.  Williamson  v.  Liverpool,  etc.,  Ins.  Co., 
(C.  C.  A.)  122  Fed.  Rep.  59. 

4.  Continental  Ins.  Co.  v.  Garrett,  (C.  C.  A.) 
1 25  Fed.  Rep.  589 ;  Rutter  v.  Hanover  F.  Ins. 
Co.,  138  Ala.  202;  Kearney  v.  Washtenaw  Mut. 
F.  Ins.  Co.,  126  Mich.  246.  See  also  Phoenix 
Ins.  Co.  v.  Romeis,  8  Ohio  Dec.  633,  15  Ohio 
Cir.  Ct.  697- 

Reasonable  Time  for  Making  Award.  —  See 
Vincent  v.  German  Ins.  Co.,  120  Iowa  272. 

Act  of  Arbitrator  in  Excess  of  Authority  Avoids 
Award.  —  Providence  Washington  Ins.  Co.  v. 
Board  of  Education,  49  W.  Va.  360. 

Omission  of  Property  by  Appraisers  Invalidates 
Award.  —  American  F.  Ins.  Co.  v.  Bell,  33  Tex. 
Civ.  App.  1 1. 

Failure  to  Find  Sound  Value  Invalidates  Award. 
—  Continental  Ins.  Co.  v.  Garrett,  (C.  C.  A.) 
125  Fed.  Rep.  589. 

6.  Barnard  v.  Lancashire  Ins.  Co.,  101  Fed. 
Rep.  36,  41  C.  C.  A.  170;  Williamson  v.  Liver- 
pool, etc.,  Ins.  Co.,  (C.  C.  A.)  122  Fed.  Rep.  59; 
Vincent  v.  German  Ins.  Co.,  120  Iowa  272. 

7.  Validity  of  Award  —  Iowa.  —  Vincent  v. 
German  Ins.  Co.,  120  Iowa  272. 

Kentucky.  —  .(Etna  F.  Ins.  Co.  v.  Davis,  (Ky. 
1900)  55  S.  W.  Rep.  705. 

Maine.  —  Fisher  v.  Merchants  Ins.  Co.,  95 
Me.  486,  85  Am.  St.  Rep.  428. 

Massachusetts. —  Farrell  v.  German  Ameri- 
can Ins.  Co.,  175  Mass.  340. 

Michigan.  —  Michels  v.  Western  Underwrit- 
ers' Assoc.,  129  Mich.  417;  Raymond  v.  Farm- 
ers' Mut.  F.  Ins.  Co.,  114  Mich.  380. 

Missouri.  —  Carp  v.  Queen  Ins.  Co.,  104  Mo. 
App.  502. 

New  York.  —  Townsend  v.  Greenwich  Ins. 
Co.,  86  N.  Y.  App.  Div.  323.  affirmed  178  N.  Y. 

634. 

Oregon.  —  Stemmer  v.  Scottish  Union,  etc., 
Ins.  Co.,  33  Oregon  65. 

Texas.  —  American  F.  Ins.  Co.  v.  Bell,  33 
Tex.  Civ.  App.  11. 

Liability  Not  Fixed  by  Award.  —  The  award 
ascertains  only  the  amount  of  loss,  where  it  is 
limited  to  this  by  the  terms  of  the  submission 
and  the  provisions  of  the  policy.  Smith  v.  Herd, 
1 10  Ky.  56. 

A  Parol  Submission  to  Arbitration  is  sufficient 
and  binding  upon  the  parties  unless  uncondi- 
tionally revoked  before  the  making  of  the 
award.  Prussian  Nat.  Ins.  Co.  v.  Peterson,  30 
Ind.  App.  289. 

Award  Only  Prima  Facie  Correct.  —  Wicking  v. 
Citizens'  Mut.  F.  Ins.  Co.,  118  Mich.  640. 

Award  Only  Prima  Facie  Evidence  under  Michi- 


gan Statute. 

Mich.  10. 

Appraisement  of  Loss  by  Other  Companies  as 

Evidence.  —  Western  Assur.  Co.  v.   Ray,  105 

Ky-  523. 

Ex  Parte  Appraisement  Not  Competent  Evidence 
of  Amount  of  Loss.  —  Penn  Plate  Glass  Co.  v. 
Spring  Garden  Ins.  Co.,  189  Pa.  St.  255,  69  Am. 
St.  Rep.  810. 

Validity  Presumed.  —  Williamson  v.  Liverpool, 
etc.,  Ins.  Co.,  (C.  C.  A.)  122  Fed.  Rep.  59. 

Bona  Fides  in  Making  Award  Presumed.  — 
Bainard  v.  Lancashire  Ins.  Co.,  (C.  C.  A.)  ioi 
Fed.  Rep.  36. 

Setting  Aside  Award.  —  Suit  may  be  brought 
to  set  aside  an  award  and  recover  judgment 
under  the  policy  even  though  by  the  terms  of 
the  policy  arbitration  is  made  a  condition  prece- 
dent. Vincent  v.  German  Ins.  Co.,  120  Iowa 
272. 

Award  Vacated  by  Agreement  for  New  Arbitra- 
tion. —  Goodwin  v.  Merchants,  etc.,  Mut.  Ins. 
Co.,  118  Iowa  601. 

Award  Invalidated  by  Withdrawal  of  Either 
Party  Before  It  Is  Made.  —  Franklin  v.  New 
Hampshire  F.  Ins.  Co.,  70  N.  H.  251.  Compare 
Carp  z'.  Queen  Ins.  Co.,  104  Mo.  App.  502. 

Resignation  of  an  Appraiser  After  Signing  and 
Delivery  of  the  Award  does  not  affect  its  valid- 
ity. Eisenberg  v.  Stuyvesant  Ins.  Co.,  (Supm. 
Ct.  App.  T.)  87  N.  Y.  Supp.  463. 

Award  Not  Set  Aside  by  Court  of  Law  for  Fraud. 
—  Fire  Assoc.  v.  Allesina,  45  Oregon  154. 

Equity  Will  Not  Set  Aside  Award  Because  Not 
Made  under  Oath.  —  Barnard  v.  Lancashire  Ins. 
Co.,  (C.  C.  A.)  101  Fed.  Rep.  36. 

8.  Produce  Refrigerating  Co.  v.  Norwich 
Union  F.  Ins.  Soc,  91  Minn.  210;  Kaiser  v. 
Hamburg-Bremen  F.  Ins.  Co.,  59  N.  Y.  App. 
Div.  525,  affirmed  172  N.  Y.  663. 

Bias.  —  Insurance  Co.  of  North  America  v. 
Hegewald,  161  Ind.  631. 

Burden  of  Proving  Bias  on  Plaintiff.  —  Hall  v. 
Western  Assur.  Co.,  133  Ala.  637. 

Appointment  of  Improper  Appraiser.  —  Western 
Assur.  Co.  v.  Hall,  (Ala.  1905)  38  So.  Rep.  853. 

Forfeiture  Not  Waived  by  Making  of  Appraise- 
ment. —  City  Drug  Store  v.  Scottish  Union,  etc., 
Ins.  Co.,  (Tex.  Civ.  App.  1898I  44  S.  W.  Rep.  21. 

9.  Vincent  v.  German  Ins.  Co.,  120  Iowa  272; 
Michels  v.  Western  Underwriters'  Assoc.,  129 
Mich.  417. 

Inadequacy  Accompanied  by  Fraud  is  a  ground 
for  setting  aside.  Kaiser  v.  Hamburg-Bremen 
F.  Ins.  Co.,  59  N.  Y.  App.  Div.  525,  affirmed 
172  N.  Y.  663. 

Inadequacy  Accompanied  by  Improper  Conduct 
of  the  Appraisement  is  likewise  a  ground  for  set- 
ting aside  the  award.  Schmitt  v.  Boston  Ins. 
Co.,  82  N.  Y.  App.  Div.  234. 

In  a  Subsequent  Action  on  the  policy,  the  fact 
that  the  award  is  less  than  the  amount  of  the 
loss  sworn  to  by  the  insured  at  the  trial  is 
not  conclusive  evidence  of  fraud.  Goldstein  v. 
Franklin  Mut.  F.  Ins.  Co.,  170  Mass.  243. 

11.  Farrell  v.  German-American  Ins.  Co.,  175 
Mass.  340  :  Raymond  v.  Farmers'  Mut.  F.  Ins. 
Co..  1  id  Mich.  386. 

12.  Vincent  v.  German  Ins.  Co..   120  Iowa 
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365.  e.  Waiver.  — See  notes  r,  3,  5. 

366.  10.  Payment—  a.  Amount  of  Liability  —  (1)  In  General.— 
See  notes  1,  2. 

Rents,  Gains,  or  Profits.  —  See  note  4. 

(2)  For  Personal  Property.  —  See  notes  6,  7,  8,  9,  10. 


372;  ^Etna  F.  Ins.  Co.  v.  Davis,  (Ky.  1900)  55 
S.  W.  Rep.  705  ;  Farrell  v.  German-American 
Ins.  Co.,  175  Mass.  340;  Michels  v.  Western 
Underwriters'  Assoc.,  129  Mich.  417. 

Second  Appraisement.  —  "  An  honest  but  futile 
effort  by  the  appraisers,  unless  it  caused  a 
too  protracted  and  wholly  unreasonable  delay, 
would  not  dispense  with  the  need  of  an  ap- 
praisal." Carp  v.  Queen  Ins.  Co.,  104  Mo.  App. 
502. 

If  the  appraisement  falls  through  by  disagree- 
ment of  the  appraisers  without  any  fault  of  the 
insured,  he  has  discharged  his  covenant  and 
satisfied  the  requirements  of  the  policy,  and 
may  then  resort  to  the  courts  to  have  his  dam- 
ages assessed.  Western  Assur.  Co.  v.  Decker, 
(C.  C.  A.)  98  Fed.  Rep.  381. 

"  If  an  award  be  set  aside  for  misconduct  of 
the  arbitrators,  not  participated  in  or  caused  by 
the  insurer,  the  agreement  for  an  appraisement 
still  remains  in  force,  and  a  new  appraisement, 
unless  it  had  become  impossible,  would  still 
be  a  condition  precedent  to  a  right  of  action 
on  the  policy,  unless  waived."  Fisher  v.  Mer- 
chants Ins.  Co.,  95  Me.  4S6,  85  Am.  St.  Rep.  428. 

Second  Appraisement  Essential  When  Neither 
Party  Is  at  Fault.  —  Vernon  Ins.,  etc.,  Co.  v. 
Maitlen,  158  Ind.  393. 

An  Award  Based  on  an  Inventory  Furnished 
by  the  Insured  will  be  upheld  although  the  in- 
sured subsequently  claims  that  the  inventory 
was  incorrect.  Kentucky  Chair  Co.  v.  Rochester 
German  Ins.  Co.,  (Ky.  1899)  49  S.  W.  Rep.  780. 

365.  1.  Acts  Amounting  to  Waiver  of  Arbi- 
tration—  Alabama.  —  Western  Assur.  Co.  v. 
Hall,  120  Ala.  547,  74  Am.  St.  Rep.  48. 

Colorado.  —  American  Cent.  Ins.  Co.  v.  Don- 
Ion,  16  Colo.  App.  416. 

Illinois.  —  Glens  Falls  Ins.  Co.  v.  Hite,  83 
111.  App.  549. 

Missouri.  —  Thomas  v.  Lebanon  Town  Mut. 
F.  Ins.  Co.,  78  Mo.  App.  268 ;  Montgomery  v. 
Lebanon  Town  Mut.  F.  Ins.  Co.,  80  Mo.  App. 
500;  Vining  v.  Franklin  F.  Ins.  Co.,  89  Mo. 
App.  311  ;  White  v.  Farmers'  Mut.  F.  Ins.  Co., 
97  Mo.  App.  590  ;  Seigle  v.  Badger  Lumber 
Co.,  106  Mo.  App.  1 10. 

Texas.  —  Connecticut  F.  Ins.  Co.  v.  Hilbrant, 
(Tex.  Civ.  App.  1903)  73  S.  W.  Rep.  558. 

Vermont.  —  Stoddard  v.  Cambridge  Mut.  F. 
Ins.  Co.,  75  Vt.  253. 

Canada.  —  See  Duffy  v.  La  Compagnie,  etc., 
23  Quebec  Super.  Ct.  181. 

Requisites  of  Denial.  —  The  denial  must  be 
unqualified  and  before  disagreement  as  to  the 
amount  of  loss.  Phoenix  Ins.  Co.  v.  Lorton, 
100  111.  App.  63. 

Denial  of  Ultimate  Liability  Not  a  Waiver.  — 
Phtrnix  Ins.  Co.  v.  Carnahan,  63  Ohio  St.  258. 

Failure  to  Admit  Liability.  —  "  Neither  the 
failure  to  admit  liability,  nor  the  demand  for 
arbitration,  is  equivalent  to  a  denial  of  liability, 
which,  as  is  generally  held,  amounts  to  a  waiver 
of  arbitration,  for  the  reason  that  in  case  of 
such  denial  the  dispute  is  not  about  the  amount 


of  loss."  Western  Assur.  Co.  v.  Hall,  120  Ala. 
S47,  74  Am.  St.  Rep.  48. 

Sufficiency  of  Evidence  to  Show  Waiver.  —  See 
Chainless  Cycle  Mfg.  Co.  v.  Security  Ins.  Co., 
52  N.  Y.  App.  Div.  104,  affirmed  169  N.  Y.  304. 

Provision  Waived  by  Failure  to  Make  Written 
Request.  —  Garretson  v.  Merchants,  etc.,  F.  Ins. 
Co.,  114  Iowa  17. 

Waiver  of  Clause  by  Failure  of  Insurer  to  Apply 
Within  Time  Limited.  —  Hayes  v.  Milford  Mut. 
F.  Ins.  Co.,  170  Mass.  492. 

Waiver  by  Failure  to  Comply  with  Demand  of 
Insured  for  Appraisement.  —  Milwaukee  Me- 
chanic's Ins.  Co.  v.  Schallman,  90  111.  App.  280, 
affirmed  188  111.  213. 

Irterference  by  the  Insurer  to  Prevent  or  Delay 
Appraisement  waives  the  requirement  of  the 
policy.  Harrison  v.  Hartford  F.  Ins.  Co.,  ( Iowa 
1899)  80  N.  W.  Rep.  309. 

Waiver  by  Unreasonable  Delay.  —  Stephens  v. 
Union  Assur.  Soc,  16  Utah  22,  67  Am.  St.  Rep. 
595- 

Waiver  by  Retention  of  Proofs  of  Loss.  —  Hart- 
ford F.  Ins.  Co.  v.  Cannon,  19  Tex.  Civ.  App. 
305- 

Adjuster  May  Waive  Provision.  —  Smaldone 
v.  Insurance  Co.  of  North  America,  162  N.  Y. 
580. 

Agent  May  Waive  Provision.  —  Milwaukee 
Mechanics'  Ins.  Co.  v.  Schallman,  188  111.  213. 

Renewal  of  Arbitration  Cannot  Be  Demanded 
After  Waiver.  —  Continental  Ins.  Co.  t>.  Vallan- 
dingham,  116  Ky.  287,  105  Am.  St.  Rep.  218. 

3.  Carp  v.  Queen  Ins.  Co.,  104  Mo.  App.  502. 

5.  Arbitration  under  New  Agreement.  —  Schou- 
weiler  v.  Merchants'  Mut.  Ins.  Assoc.,  1 1  S. 
Dak.  401.  See  also  Dun  v.  Germania  F.  Ins. 
Co.,  10  Ohio  Dec.  667. 

Standing  on  an  Invalid  Award  waives  the  right 
to  a  new  appraisement.  American  F.  Ins.  Co. 
v.  Bell,  33  Tex.  Civ.  App.  11. 

3CJ6.  1.  Indemnity  the  Basis  of  the  Contract. 
— ■  Northwestern  Mut.  L.  Ins.  Co.  v.  Rochester 
German  Ins.  Co.,  85  Minn.  48.  And  see  supra, 
this  title,  101.  2  ;  323.  1  el  scq. 

Proof  of  Value  Essential  under  Missouri  Statute. 
—  De  Soto  -'.  American  Guaranty  Fund  Mut.  F. 
Ins.  Co.,  102  Mo.  App.  t. 

2.  Where  Policy  Covers  Several  Items.  —  .F.tna 
Ins.  Co.  v.  Glasgow  Rlectric  Light,  etc.,  Co.,  107 
Ky.  77- 

Inventory  Admissible  to  Show  Amount  of  Loss. — 
Phccnix  Ins.  Co.  v.  Padgitt,  (Tex.  Civ.  App. 
1897")  42  S.  W.  Rep.  800. 

4.  Profits  or  Gains. —  Niagara  F.  Ins.  Co.  v. 
Heflin,  60  S.  W.  Rep.  393,  22  Ky.  L.  Rep.  121 2. 

6.  Actual  Cash  Value  of  Insured  Personalty 
Lost.  —  See  Lion  F.  Ins.  Co.  v.  Heath,  29  Tex. 
Civ.  App.  203. 

Value  a  Question  of  Fact.  —  Petty  v.  Mutual 
F.  Ins.  Co.,  111  Iowa  358. 

Burden  of  Proving  Value  on  Insured.  —  Hower- 
ton  v.  Iowa  State  Ins.  Co..  705  Mo.  App.  575. 

Owner's  Evidence  Admissible  to  Show  Value.  — 
I'hrrnix  Ins.  Co.  v.  McAfee,  33  Ind.  App.  106, 


77 


367  30S 


FIRE  INSURANCE. 


Vol.  XIII. 


307.  (3)  For  Real  Property. — See 
(4)  Special  Clauses  as  to  Amc 

notes  6,  7. 

308.  (b)  Pro  Rata  or  Contribution  Clause, 

Sufficiency  of  Proof  of  Value.  —  Howerton  v. 
Iowa  State  Ins.  Co.,  105  Mo.  App.  575;  Moore 
V.  Susquehanna  Mut.  F.  Ins.  Co.,  196  Pa.  St.  30. 

Proof  of  Loss  Not  Competent  to  Show  Value.  — 

larrett  v.  Hoover,  54  Neb.  65  ;  Tucker  v. 
Colonial  F.  Ins.  Co.,  (W.  Va.  1905)  51  S.  E. 
Rep.  86. 

Evidence  of  Cost  Price  Admissible.  —  Glaser  v. 
Home  Ins.  Co.,  (Supm.  Ct.  App.  T.)  47  Misc. 

(N.  Y.)  89. 

A  List  Made  by  the  Insured  of  the  articles 
destroyed  and  their  price  is  admissible  on  the 
question  of  their  value.  Cheever  v.  Scottish 
Union,  etc.,  Co.,  86  N.  Y.  App.  Div.  328. 

Manner  of  Determining  Value  of  Crop. —  See 
Mclirath  v.  Farmers'  Mut.  Hail  Ins.  Assoc.,  114 
Iowa  244  ;  Barry  v.  Farmers'  Mut.  Hail  Assoc., 
114  Iowa  186. 

Measure  of  Eecovery  under  Mississippi  Valued- 
policy  Statute.  —  Hartford  F.  Ins.  Co.  v.  Shlen- 
ker,  80  Miss.  667. 

A  Vendee  under  a  Contract  of  Purchase  is  en- 
titled to  recover  to  the  extent  of  her  interest  in 
the  property.  Tabbut  v.  American  Ins.  Co.,  185 
Mass.  419,  102  Am.  St.  Rep.  353. 

Deduction  of  Sale  Value  of  Salvaged  Goods,  — 
Where  the  insured,  against  the  protests  of  the 
insurer  and  pending  efforts  at  an  arbitration, 
sells  the  goods  at  auction,  he  cannot  insist  that 
the  price  realized  at  the  sale  is  binding  on  the 
insurer  in  determining  the  amount  of  loss, 
Reading  Ins.  Co.  v.  Egelhoff,  115  Fed.  Rep.  393. 

Sale  of  Salvage  Prevents  Recovery  on  Policy.  — 
Astrich  v.  German-American  Ins.  Co.,  (C.  C. 
A.)  131  Fed.  Rep.  13. 

Sale  of  Salvaged  Property  Where  There  Are 
Several  Insurers.  —  North  German  Ins.  Co.  v. 
Morion-Scott-Robertson  Co.,  108  Tenn.  384. 

Waiver  by  Insurer  of  Right  to  Take  Damaged 
Property.  —  Phcenix  Assur.  Co.  v.  Stenson,  34 
Tex.  Civ.  App.  471  ;  Lundvick  v.  Westchester 
F.  Ins.  Co.,  (Iowa  1905)  104  N.  W.  Rep.  429. 

Election  Not  to  Be  Bound  by  Arbitration  Waiver 
of  Insurer's  Right  to  Take  Damaged  Goods.  — 
Model  Dry-Goods  Co.  v.  North  British,  etc., 
Ins.  Co.,  79  Mo.  App.  550. 

366.  7.  Hartford  F.  Ins.  Co.  v.  Cannon,  19 
Tex.  Civ.  ^pp.  305. 

Evidence  of  the  Value  of  the  Property  at  Another 
Time  and  Place  is  incompetent,  unless  it  is  also 
shown  that  its  value  at  both  times  and  places 
was  practically  the  same,  or  unless  any  differ- 
ence in  the  value  is  pointed  out.  Lundvick  v. 
Westchester  F.  Ins.  Co.,  (Iowa  1905)  104  N.  W. 
Rep.  429. 

8.  Place  of  Loss. —  Lundvick  v.  Westchester 
F.  Ins.  Co.,  (Iowa  1905)  104  N.  W.  Rep.  429; 
Hartford  F.  Ins.  Co.  v.  Cannon,  19  Tex,  Civ. 
App.  305- 

9.  Cost  of  Property  Not  Measure.  —  Jarrett  v. 

Hoover,  54  Neb.  65. 

10.  Cost  of  Replacing  Not  Measure. —  Hart- 
ford F.  Ins.  Co.  v.  Cannon,  19  Tex.  Civ.  App.  305. 

Cost  of  Replacing  Made  Measure.  —  Standard 
Sewing  Mach.  Co.  v.  Royal  Ins.  Co.,  201  Pa.  St. 
645.     See   also   Texas  Moline   Plow   Co.  v. 


notes  2,  3,  4,  5. 

unt  of  Liability  —  (a)  In  General.  —  See 
—  See  note  a. 

Niagara  F.  Ins.  Co.,  (Tex.  Civ.  App.  1905)  87 
S.  W.  Rep.  192  (as  to  the  time  allowed  for  re- 
placing). 

367.  2.  Measure  of  Liability  for  Loss  of  In- 
sured Building.  —  Stenzel  v.  Pennsylvania  F. 
Ins.  Co.,  no  La.  10 19,  98  Am.  St.  Rep.  481, 
quoting  13  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  367,  and  supporting  the  whole  text  para- 
graph ;  Hilton  v.  Phoenix  Assur.  Co.,  92  Me. 
272;  German  Ins.  Co.  v.  Everett,  18  Tex.  Civ. 
App.  514. 

Proof  of  Value.  —  Granite  State  F.  Ins.  Co.  *u. 
Buckstaff  Bros.  Mfg.  Co.,  53  Neb.  123. 

Cost  as  Evidence  of  Value. — ■  See  Bini  v.  Smith, 
36  N.  Y.  App.  Div.  463,  appeal  dismissed  161  1 
N.  Y.  120. 

Measure  of  Damage.  —  He  wins  v.  London  As- 
sur. Corp,  184  Mass.  177;  Stenzel  v.  Pennsyl- 
vania F.  Ins.  Co.,  no  La.  1019,  98  Am.  St. 
Rep.  481. 

Life  Tenant's  Interest.  —  Beekman  v.  Fulton, 
etc.,  Counties  Farmers'  Mut.  F.  Ins.  Assoc.,  66 
N.  Y.  App.  Div.  72. 

Tenant  by  Curtesy.  —  Doyle  v.  American  F. 
Ins.  Co.,  181  Mass.  139. 

3.  Stenzel  v.  Pennsylvania  F.  Ins.  Co.,  110 
La.  1019,  98  Am.  St.  Rep.  481,  quoting  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  367;  Hilton 
v.  Phcenix  Assur.  Co.,  92  Me.  272. 

Effect  of  Option  to  Rebuild.  —  Providence 
Washington  Ins.  Co.  v.  Board  of  Education,  49 
W.  Va.  360. 

4.  Stenzel  v.  Pennsylvania  F.  Ins.  Co.,  110 
La.  1019,  98  Am.  St.  Rep.  481,  quoting  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  367.  See 
also  Tiemann  v.  Citizens'  Ins.  Co.,  76  N.  Y. 
App.  Div.  5. 

6.  Real,  Not  Relative,  Value.  —  Stenzel  v. 
Pennsylvania  F.  Ins.  Co.,  no  La.  1019,  98  Am. 
St.  Rep.  481,  quoting  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  367  and  note  5.  See  also  Tie- 
mann v.  Citizens'  Ins.  Co.,  76  N.  Y.  App.  Div.  5. 

Repairs.  —  If  by  reason  of  statute  it  is  im- 
possible to  reconstruct  the  building  in  accord- 
ance with  the  specifications  of  the  survey  to 
which  reference  was  made  in  the  policy,  the 
liability  of  the  insurer  must  be  determined  with 
reference  to  the  increased  cost  of  repairing  it 
in  the  manner  provided  by  statute,  such  lia- 
bility not  to  exceed,  however,  the  amount  for 
which  the  insurer  is  liable  under  the  policy  pro- 
visions. Pennsylvania  Ins.  Co.  v.  Philadelphia 
Contributionship,  201  Pa.  St.  497. 

6.  Cash  Value  Clause.  —  Osborne  v.  Phenix 
Ins.  Co.,  23  Utah  428. 

7.  Manner  of  Prorating  Between  Blanket  and 
Specific  Policies.  —  See  Schmaelzle  v.  London, 
etc.,  F.  Ins.  Co.,  75  Conn.  397,  96  Am.  St.  Rep. 
233 ;  Chandler  v.  Insurance  Co.  of  North 
America,  70  Vt.  562. 

Method  of  Apportionment  under  South  Carolina 
Statute.  —  See  Cave  v.  Home  Ins.  Co.,  57  S. 
Car.  347. 

36§.    a.  Mode  of  Apportionment.  —  Farmers' 

Feed  Co.  v.  Scottish  Union,  etc.,  Ins.  Co.,  173 
N.  Y.  241. 
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When  Clause  Applicable.  —  See  notes  I,  3,  6. 

In  Case  Another  Insurer  Has  Paid  More  than  Its  Share  of  the  Lois.  —  See  note  I . 

Void  and  Invalid  Policies.  —  See  note  2. 

In  Case  of  a  Partial  Loss.  —  See  note  7. 

(c)  Two-thirds  and  Three-fourths  Clauses.  —  See  notes  I,  2. 

(5)  Interest  —  (a)  When  Interest  Is  Allowable.  —  See  note  9. 

See  note  1. 

(b)  When  Interest  Begins  to  Run.  —  See  note  I  5. 

Interest  from  Fixed  Time  After  Furnishing  Proofs  of  Loss.  —  See  note  16. 

See  notes  I,  2. 

Interest  from  Date  of  Waiver.  —  See  notes  6,  7. 


368. 
369. 


370. 
371. 


372. 


368.  1.  Same  Interest  Must  Be  Insured. — 

See  Home  Ins.  Co.  v.  Minneapolis,  etc.,  R.  Co., 
71  Minn.  296. 

Provision  Applicable  to  Insurance  by  Lessor  and 
Lessee.  —  Sun  Ins.  Office  v.  Varble,  103  Ky. 

3.  Same  Bisks. —  Home  Ins.  Co.  v.  Minne- 
apolis, etc.,  R.  Co.,  71  Minn.  296. 

Policies  containing  the  contribution  clause 
and  covering  additions  on  the  building  insured 
must  contribute,  in  case  of  a  loss  on  the  addi- 
tions, to  policies  containing  the  same  pro- 
visions, subsequently  issued,  insuring  the  addi- 
tions specifically.  Meigs  v.  London  Assur.  Co., 
126  Fed.  Rep.  781. 

6.  The  Fact  that  a  Different  Mode  of  Adjustment 
Is  Provided  in  the  Concurrent  Policies  is  imma- 
terial. Kansas  City  Paper  Box  Co.  v.  American 
F.  Ins.  Co.,  100  Mo.  App.  691. 

369.  1.  An  Agreement  Whereby  One  Insurer 
Has  Paid  a  Smaller  Amount  than  that  for  which 
it  might  have  been  held  liable  does  not  reduce 
the  amount  for  which  the  other  insurer  is  lia- 
ble. Goodwin  v.  Merchants',  etc.,  Mut.  Ins.  Co., 
1 18  Iowa  601. 

2.  Under  the  Iowa  Statute  which  provides  that 
no  condition  in  the  policy  fixing  the  amount  of 
the  liability  under  the  policy  with  reference  to 
the  pro  rata  with  other  insurance  on  the  prop- 
erty shall  be  valid  except  as  to  other  valid  and 
collectible  insurance,  any  agreement  to  the  con- 
trary notwithstanding,  a  stipulation  of  a  policy 
in  so  far  as  it  undertakes  to  include  a  void 
policy  in  prorating  will  not  be  enforced.  It  is 
immaterial  that  the  insurer  under  the  invalid 
policy  may  have  regarded  this  policy  as  valid 
or  paid  an  amount  in  compromise  thereof,  and 
this  is  especially  true  when  the  total  amount 
received  by  the  insured  does  not  equal  the  loss 
suffered.  Gurnett  v.  Atlas  Mut.  Ins.  Co.,  124 
Iowa  547. 

7.  Mode  of  Computation.  —  See  Farmers'  Feed 
Co.  v.  Scottish  Union,  etc..  Ins.  Co.,  65  N.  Y. 
App'.  Div.  70,  reversed  173  N.  Y.  241. 

370.  1.  Provision  Requiring  Certain  Per- 
centage of  Other  Insurance.  —  Fireman's  Fund 
Ins.  Co.  v.  Pekor,  106  Ga.  1  :  Quinn  v.  Phila- 
delphia Fire  Assoc.,  180  Mass.  560. 

Provision  in  Violation  of  Valued-policy  Statute. 
—  Sachs  v.  London,  etc.,  F.  Ins.  Co.,  113  Ky. 
88. 

Stipulation  for  Concurrent   Insurance.  —  New 

Jersey  Rubber  Co.  v.  Commercial  Union  Assur. 

Co.,  64  N.  J.  L.  580. 

2.  Clause  Limiting  Insurer's  Liability  to  Certain 
Percentage.  —  Roberts    v.     Insurance    Co.  of 

America,  94  Mo.  App.  142;  Millis  v.  Scottish 


Union,  etc.,  Ins.  Co.,  95  Mo.  App.  211  ;  Pharand 
v.  Lancashire  Ins.  Co.,  18  Quebec  Super.  Ct.  35. 

Provision  Valid  as  to  Personalty.  ■ —  Hudson  v. 
Scottish-Union,  etc.,  Ins.  Co.,  110  Ky.  722. 

Where  Insurance  Is  Less  than  Three-fourths. — 
Malin  v.  Mercantik  Town  Mut.  Ins.  Co.,  105 
Mo.  App.  625. 

Policy  Covering  Several  Items  of  Personalty.  — 
Sun  Mut.  Ins.  Co.  v.  Tufts,  20  Tex.  Civ.  App. 
147- 

Effect  of  Valued-policy  Statutes.  —  See  West- 
ern Assur.  Co.  v.  Phelps,  77  Miss.  625. 

Under  Statute  in  Kentucky,  the  full  estimated 
value  of  the  property  insured,  as  fixed  on  the 
face  of  the  policy,  is  recoverable,  even  though 
the  policy  contains  the  "  three-fourths  clause." 
Phoenix  Ins.  Co.  v.  Peak,  (Ky.  1898)  47  S.  W. 
Rep.  1089. 

Waiver  of  Three-fourths  Clause.  —  See  Gur- 
nett v.  Atlas  Mut.  Ins.  Co.,  124  Iowa  547. 

9.  American  Rule  —  Interest  Generally  Allow- 
able.—  Reading  Ins.  Co.  v.  Egelhoff.  115  Fed. 
Rep.  393  I  Hilton  -'.  Phoenix  Assur.  Co.,  92  Me. 
272;  Schmitt  v.  Boston  Ins.  Co.,  82  N.  Y.  App. 
Div.  234 ;  Bear  v.  Atlanta  Home  Ins.  Co., 
(Supm.  Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  613. 

By  What  Law  Governed.  —  A  policy  of  insur- 
ance covering  property  in  Illinois,  made  and 
delivered  in  Nebraska,  and  upon  which  action 
is  brought  in  Nebraska,  is  subject  to  the  law 
of  Nebraska  relative  to  interest  upon  the  amount 
due  thereon.  Lancashire  Ins.  Co.  v.  Barnard, 
(C.  C.  A.)  in  Fed.  Rep.  702. 

371.  1.  Allowed  as  Damages  for  Detention. — 
Schrepfer  v.  Rockford  Ins.  Co.,  77  Minn.  291. 

15.  Reading  Ins.  Co.  v.  Egelhoff,  115  Fed. 
Rep.  393  ;  Hilton  v.  Phcenix  Assur.  Co.,  92  Me. 
272;  Schrepfer  v.  Rockford  Ins.  Co.,  77  Minn. 
291.  See  also  Bear  v.  Atlanta  Home  Ins.  Co., 
(Supm.  Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  613.  And 
see  infra,  this  title,  374.  16  el  seq. 

16.  Interest  from  Sixty  Days  After  Proof  of 
Loss.  —  Hilton  v.  Phcenix  Assur.  Co.,  g2  Me. 
272;  Schmitt  v.  Boston  Ins.  Co.,  82  N.  Y.  App. 
Div.  234. 

Interest  from  Date  of  Judgment. — White  v. 
Farmers'  Mut.  F.  Ins.  Co.,  97  Mo.  App.  590. 

372.  1.  See  White  v.  Farmers'  Mut.  F.  Ins. 
Co.,  97  Mo.  App.  590. 

2.  Interest  from  Award.  —  Reading  Ins.  Co.  v. 
Egelhoff,  115  Fed.  Rep.  393. 

Where  Insured  Delays  Arbitration.  —  Schrep- 
fer v.  Rockford  Ins.  Co.,  77  Minn.  291. 

6.  Time  Reckoned  from  Waiver.  —  Hartford  F. 
Ins;  Co.  v.  Landfare,  63  Neb.  559. 

7.  See  also  Hartford  F.  Ins.  Co.  v.  Landfare. 
63  Neb.  559. 
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note  I. 


374. 


375. 


376. 

note  [. 


377. 
378. 


To  Whom  Payable 


(1)  Mortgagor   or  Mortgagee.  —  See 
See  note  3. 


Lost  Payable  to  Mortgagee  ai  Interest  Appears 

(2)  /  'endor  and  Purchaser.  —  See  note  9. 

(4)  Miscellaneous  Parties  —  Remainders.  —  See  note  5. 

d.  Time  of  Payment  —  (1)  Generally.  —  See  note  16. 
Sec  note  1. 

(2)  Waiver.  —  See  note  5. 

Denial  of  Liability.  —  See  note  6. 

e.  Penalties  for  Nonpayment — (1)  Where  Authorized. 

(2)  Constitutionality .  —  See  notes  7,  Ja. 

(3)  Construction  and  Application.  —  See  note  8. 
Missouri  Statute  —  Delay  Must  Be  Vexatious.  —  See  note  J. 

(4)  Allowance  of  Attorneys'  Fees.  —  See  note  1 1. 
The  Evidence.  —  See  note  I. 

/.  Recovering  Back  Payments.  —  See  note  10. 


373.  1.  Compare  Huey  v.  Ewell,  22  Tex. 
Civ.  App.  638. 

3.  Loss  Payable  to  Mortgagee  as  Interest  May 
Appear.  —  Banyer  v.  Albany  Ins.  Co.,  85  N.  Y. 
App.  Div.  122,  affirmed  179  N.  Y.  554. 

Renewal  of  the  Mortgage  After  Issuance  of  the 
Policy  does  not  affect  the  mortgagee's  right. 
Continental  Ins.  Co.  v.  Thomasson,  (Ky.  1905) 
84  S.  W.  Rep- 546. 

9.  Vendee.  —  Wra.  Skinner,  etc.,  Ship-build- 
ing, etc.,  Co.  v.  Houghton,  92  Md.  68,  84  Am. 
St.  Rep.  485. 

374.  5.  Life  Tenant  to  Hold  in  Trust  for 
Remainderman.  —  Bennett  v.  Featherstone,  110 
Tenn.  27,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  374. 

16.  When  Loss  Due  and  Payable. —  Continental 
Ins.  Co.  v.  Wickham,  110  Ga.  129,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  374;  North- 
ern Assur.  Co.  v.  Hanna,  60  Neb.  29. 

Where  a  policy  provides  that  the  loss  shall 
be  payable  sixty  days  after  the  delivery  of 
proofs,  and  does  not  make  the  award  of  ap- 
praisers a  part  of  the  proofs,  the  damages  are 
due  immediately  after  the  filing  of  an  award 
subsequent  to  the  expiration  of  the  sixty  days. 
Lancashire  Ins.  Co.  v.  Barnard,  (C.  C.  C.)  m 
Fed.  Rep.  702. 

375.  1.  Time  Begins  to  Run  When  Proofs 
Served.  — Continental  Ins.  Co.  v.  Wickham,  no 
Ga.  129,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  375. 

In  Schrepfer  v-  Rockford  Ins.  Co.,  77  Minn. 
291,  it  was  held  that  the  provision  that  the  loss 
should  be  payable  within  sixty  days  after  the 
submission  of  proofs  of  loss  was  not  absolute, 
but  that  in  case  of  a  reference  it  would  not  be 
payable  until  the  referees  had  made  their  award, 
providing  the  insured  was  not  at  fault  in  delay- 
ing the  referencee. 

5.  Waiver.  —  Continental  Ins.  Co.  v.  Wick- 
ham, 110  Ga.  129,  quoting  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  375;  Northern  Assur. 
Co.  v.  Hanna,  60  Neb.  29,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  375.  See  also 
Hosmer  v.  St.  Joseph  Town  Mut.  F.  Ins.  Co., 
80  Mo.  App.  4T9. 

6.  Continental  Ins.  Co.  v.  Wickham,  110  Ga. 
129,  quoting  13  Am.  and  Eng.  Encyc  of  Law 


(2d  ed.)  375;  Hosmer  v.  St.  Joseph  Town  Mut. 
F.  Ins.  Co.,  80  Mo.  App.  419  ;  Northern  Assur. 
Co.  v.  Hanna,  60  Neb.  29,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  375. 

376.  1.  Penalty  Statutes.  —  Continental  F.  . 
Ins.  Co.  v.  Whitaker,  112  Tenn.  151,  105  Am. 
St.  Rep.  916. 

7.  Kansas  —  Constitutionality  Upheld  — Hart- 
ford F.  Ins.  Co.  v.  Warbritton,  66  Kan.  93  ; 
Shawnee  F.  Ins.  Co.  v.  Bayha,  8  Kan.  App.  169  ; 
Alliance  Cooperative  Ins.  Co.  v.  Corbett,  69  Kan. 
564- 

la.  Other  States.  — The  Florida  statute  allow- 
ing recovery  of  attorney's  fees  has  been  held  to 
be  valid.  Tillis  v.  Liverpool,  etc.,  Ins.  Co., 
(Fla.  1903)  35  So.  Rep.  171  ;  L'Engle  v.  Scot- 
tish Union,  etc.,  Ins.  Co.,  (Fla.  1904)  37  So. 
Rep.  462. 

And  the  Tennessee  statute  (Acts  Tenn.  1901, 
c.  141)  providing  for  the  payment  of  damages 
as  a  penalty  for  delay  is  constitutional.  Con- 
tinental F.  Ins.  Co.  v.  Whitaker,  112  Tenn.  151, 
105  Am.  St.  Rep.  916. 

But  the  Georgia  statute  has  been  declared  to 
be  unconstitutional.  Phenix  Ins.  Co.  v.  Hart, 
1 12  Ga.  765. 

8.  Not  Retroactive.  —  Thompson  v.  Traders' 
Ins.  Co.,  169  Mo.  12. 

377.  7.  Missouri  Statute.  —  Thompson  v. 
Traders'  Ins.  Co.,  169  Mo.  12. 

What  Constitutes  "  Vexatious  "  Refusal  — See 
Blackwell  v.  American  Cent.  Ins.  Co.,  80  Mo. 
App.  75- 

Damages  May  Be  Less  than  Ten  Per  Cent.  — 

Ramsey  v.  Philadelphia  Underwriters  Assoc.,  71 
Mo.  App.  380. 

11.  Fees  Recoverable  in  Same  Suit,  under  Florida 
Statute.  —  Hartford  F.  Ins.  Co.  v.  Redding,  (Fla. 
1904)  37  So.  Rep.  62. 

378.  1.  The  Amount  of  Attorney's  Fee  Is 
to  Be  Fixed  by  the  Court,  under  the  Kansas 
statute.  Alliance  Co-operative  Ins.  Co.  r.  Cor- 
bett, 69  Kan.  564. 

10.  Recovery  Back  of  Payments.  —  See  Teu- 
tonia  Ins.  Co.  v.  Bussell,  (Tenn.  Ch.  18071  48  S. 
W.  Rep.  703. 

As  to  Recovery  under  the  Georgia.  Statute,  see 
Rome  Grocery  Co.  v.  Greenwich  Ins.  Co..  no 
Ga.  618. 
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370.    11.  Option  to  Rebuild  —  a.  In  General.  —  See  notes  i,  4. 

Manner  and  Cost  of  Rebuilding.  —  See  notes  6,  '/ . 

b.  Time  and  Manner  of  Exercising.  —  See  notes  9,  11,  13. 

380.  See  note  2. 

c.  Effect.  — ■  See  note  4. 

Election  Creates  New  Cause  of  Action.  —  See  note  1 1 . 

d.  Measure  of  Damage.  — See  note  12. 

381.  See  notes  1,  2. 

e.  Waiver.  —  See  notes  7,  8. 

12.  Effect  of  Adjustment  —  a.  In  General.  —  See  note  10. 
Fraud.  —  See  note  1 1 . 


379.    1.  The  Provision  of  the  Standard  Policy 

as  to  the  conclusiveness  of  the  value  of  the 
property  destroyed  and  the  amount  of  loss  and 
damage  must  be  construed  in  connection  with 
the  provisions  of  the  statute  limiting  the  lia- 
bility of  the  insurer  to  the  actual  cash  value  of 
the  property  at  the  time  of  loss,  except  where 
otherwise  provided  by  statute,  and  provid- 
ing that  the  liability  shall  not  exceed  what  it 
would  then  cost  the  insured  to  repair  or  replace 
the  property,  and  giving  to  the  insurer  the  op- 
tional right  to  rebuild.  Temple  v.  Niagara  F. 
Ins.  Co.,  109  Wis.  372. 

Inurer  Has  No  Option  under  Missouri  Statute. 
—  Branigan  v.  Jefferson  Mut.  F.  Ins.  Co.,  102 
Mo.  App.  70. 

Under  the  Ohio  Statute,  a  provision  in  a  policy 
giving  to  the  insurer  the  option  to  rebuild  in 
case  of  total  loss  is  void.  Milwaukee  Me- 
chanics Ins.  Co.  v.  Russell,  65  Ohio  St.  230 ; 
Security  F.  Ins.  Co.  v.  McFarland,  12  Ohio 
Cir.  Dec.  591. 

4.  City  Ordinance  Precluding  Rebuilding.  — 
Larkin  v.  Glens  Falls  Ins.  Co.,  80  Minn.  527,  81 
Am.  St.  Rep.  286*.  See  also  supra,  this  title, 
324.  1. 

"  Where  the  law  prohibits  the  repair  of  a 
building  which  has  been  partially  destroyed  by 
fire,  in  the  absence  of  any  express  provision 
in  the  policy  to  the  contrary,  the  loss  is  not 
measured  by  the  sum  required  to  restore  the 
building  to  its  condition  before  the  fire,  but  it 
is  total,  less  the  value  of  the  remaining  ma- 
terials for  removal.  Since  the  change  in  the 
building  is  caused  solely  by  the  fire,  the  differ- 
ence in  its  value  caused  by  that  change  is  loss 
or  damage  by  fire  within  the  meaning  of  the 
policy,  in  the  absence  of  anything  therein  to 
the  contrary.  The  principle  is  the  same  whether 
its  application  results  in  a  total  loss,  or  in  an 
increase  of  a  partial  loss."  Hewins  v.  London 
Assur.  Corp.,  184  Mass.  177. 

Ordinance  Part  of  Policy.  —  Larkin  v.  Glens 
Falls  Ins.  Co.,  80  Minn.  527,  81  Am.  St.  Rep. 
286. 

Measure    Fixed    by  Policy.- — McCready  v. 
Hartford  F.  Ins.  Co.,  61  N.  Y.  App.  Div.  583. 

6.  In  Rebuilding  Must  Conform  to  Building 
Regulations.  —  Hewins  v.  London  Assur.  Corp., 
184  Mass.  177.  See  also  Larkin  v.  Glens  Falls 
Ins.  Co.,  80  Minn.  527,  81  Am.  St.  Rep.  286. 

7.  Effect  of  Provisions  in  Policy.  -—  Hewins  v. 
London  Assur.  Corp.,  184  Mass.  177. 

9.  Time  for  Exercise  of  Option.  —  Lancashire 
Ins.  Co.  v.  Barnarcf,  (C.  C.  A.)  1 1 1  Fed.  Rep. 
702. 

Option   to   Be   Exercised    Within  Reasonable 

3  Supp.  E.  of  L. — 6  8 


Time.  —  Langan  v.  .Etna  Ins.  Co.,  99  Fed.  Rep. 
374,  affirmed  (C.  C.  A.)  108  Fed.  Rep.  985. 

Under  the  Standard  Policy  in  use  in  New  York 
the  option  continues  for  thirty  days  after  ser- 
vice of  proofs  of  loss.  McAllaster  v.  Niagara 
F.  Ins.  Co.,  156  N.  Y.  80. 

11.  Resort  to  Arbitration  an  Election  to  Pay.  — 
McAllaster  v.  Niagara  F.  Ins.  Co.,  156  N.  Y.  80. 

Power  of  Adjuster  to  Exercise. —  Lancashire  Ins. 
Co.  v.  Barnard,  (C.  C.  A.)  m  Fed.  Rep.  702. 

13.  Election  Must  Be  Carried  Out  in  Reasonable 
Time.  —  Maryland  Home  F.  Ins.  Co.  v.  Kim- 
mell,  89  Md.  437. 

380.  2.  Branigan  v.  Jefferson  Mut.  F.  Ins. 
Co.,  102  Mo.  App.  70. 

4.  Alliance  Cooperative  Ins.  Co.  v.  Arnold,  65 
Kan.  163. 

11.  Election  Once  Made  Irrevocable.  —  Langan 
v.  .<Etna  Ins.  Co.,  99  Fed.  Rep.  374,  affirmed 
(C.  C.  A.)  108  Fed.  Rep.  985,  holding  that  the 
insurer  cannot  withdraw  because  ot  an  increase 
in  the  cost  of  building. 

12.  Damages  Recoverable  for  Breach.  —  Mil- 
waukee Mechanics'  Ins.  Co.  v.  Russell,  65  Ohio 
St.  230,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  380. 

381.  1.  Measure  of  Damages.  —  Milwaukee 
Mechanics'  Ins.  Co.  v.  Russell,  65  Ohio  St.  230  ; 
Providence  Washington  Ins.  Co.  v.  Board  of 
Education,  49  W.  Va.  360. 

2.  Milwaukee  Mechanics'  Ins.  Co.  v.  Russell, 
65  Ohio  St.  230. 

7.  When  Option  Waived.  —  Iowa  Cent.  Bldg., 
etc.,  Assoc.  v.  Merchants,  etc.,  F.  Ins.  Co.,  120 
Iowa  530 ;  Alliance  Cooperative  Ins.  Co.  v. 
Arnold,  65  Kan.  163. 

Where  the  Loss  Is  Payable  to  the  Mortgagee, 
and  the  insurer  by  a  demand  for  an  appraise- 
ment has  waived  his  option  to  rebuild,  the  in- 
sured cannot  bind  the  mortgagee  by  an  agree- 
ment relieving  the  insurer  from  the  obligation 
to  make  payment  in  money.  Iowa  Cent.  Bldg., 
etc.,  Assoc.  v.  Merchants,  etc.,  F.  Ins.  Co.,  120 
Iowa  530. 

8.  Langan  v.  .Etna  Ins.  Co.,  96  Fed.  Rep.  705. 

10.  Under    the    Ohio    Valued-policy  Statute 

the  insured,  by  consenting  to  arbitrate  the 
amount  of  loss  sustained  by  fire,  in  pursuance 
to  the  provisions  of  the  policy,  is  not  precluded, 
in  a  suit  upon  the  policy,  from  claiming  and  re- 
covering as  for  a  total  loss,  if  the  evidence  sus- 
tains his  claim.  Pennsylvania  F.  Ins.  Co.  v. 
Drackett,  63  Ohio  St.  41,  81  Am.  St.  Rep.  608. 

11.  Fraud.  —  Fraud  cannot  be  predicated  upon 
a  promissory  statement  of  the  insurer's  agent 
as  to  the  terms  of  the  submission,  in  conflict 
with  the  written  agreement,  whereby  the  in- 
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ttV-i.    b    RESCISSION  —  (2)  When  Allowed.  —  See  note  7. 

c.  Adjustment  as  a  Bar  to  Suit.  —  See  notes  9,  11. 
383.    See  note  1 . 

13.  Subrogation  —  Subrogation  to  Eights  of  Insured  Against  Person  Causing  Loss. 

—  See  note  1  i . 

Iiy  1.     To  Rights  of  Creditors.  —  See  note  2.  , 

To  Rights  Against  Carriers.  —  See  note  3. 
385.     Revenue  Stamps.  —  See  note  I. 

VI.  Recovery  After  Failure  of  Adjustment  — 1.  When  Right  of 

Action  Accrues.  —  Sec  notes  4,  5,  6,  7. 

IIS6.  2.  When  Right  of  Action  Expires  —  The  Limitation  Clause  —  a.  Va- 
lidity—  (1)  General  Rule. —  See  notes  1,  3. 


sured  was  induced  to  enter  into  the  written 
agreement.  Townsend  v.  Greenwich  Ins.  Co., 
(Supm.  Ct.  Tr.  T.)  39  Misc.  (N.  Y.)  87,  af- 
firmed 86  N.  Y.  App.  Div.  323. 

3$2.  7.  Return  of  Money  Received  on  Settle- 
ment Before  Suit  on  Policy.  — Townsend  v.  Green- 
wich Ins.  Co.,  86  N.  Y.  App.  Div.  323,  affirmed 
178  N.  Y.  634;  Riggs  v.  Home  Mut.  F.  Pro- 
tection Assoc.,  61  S.  Car.  448. 

9.  No  Suit  on  Policy  until  Rescission  of  Com- 
promise. —  Fisher  v.  Merchants  Ins.  Co.,  95  Me. 
486,  85  Am.  St.  Rep.  428 ;  Townsend  v.  Green- 
wich Ins.  Co.,  (Supm.  Ct.  Tr.  T.)  39  Misc.  (N. 
Y.)  87,  affirmed  86  N.  Y.  App.  Div.  323- 

Where  the  Award  Is  Limited  to  an  Estimate  of 
the  Damage,  the  action  of  the  insured  is  prop- 
erly upon  the  policy,  and  not  upon  the  award. 
British  America  Assur.  Co.  v.  Darragh,  (C.  C. 
A.)  128  Fed.  Rep.  890. 

Adjustment  an  Accord  but  Not  a  Satisfaction.  — 
Vining  v.  Franklin  F.  Ins.  Co.,  89  Mo.  App. 
3"- 

11.  Suit  on  Compromise.  —  Fisher  v.  Mer- 
chants Ins.  Co.,  95  Me.  486,  85  Am.  St.  Rep. 
428 ;  Dwelling  House  Ins.  Co.  v.  Garvey,  8 
Ohio  Cir.  Dec.  86,  14  Ohio  Cir.  Ct.  657. 

Under  the  New  Hampshire  Policy  the  insured 
is  not  limited  to  the  amount  of  the  award. 
Franklin  v.  New  Hampshire  F.  Ins.  Co.,  70  N. 
H.  251. 

3§S.  1.  Promise  Essential.  — ■  See  Dwelling 
House  Ins.  Co.  v.  Garvey,  8  Ohio  Cir.  Dec.  86, 
14  Ohio  Cir.  Ct.  657. 

11.  See  Svea  Assur.  Co.  v.  Packham,  92  Md. 
464. 

384.    2.  Insurance  of  Mortgaged  Property.  — 

See  New  Hampshire  F.  Ins.  Co.  v.  National  L. 
Ins.  Co.,  (C.  C.  A.)  112  Fed.  Rep.  199. 

3.  A  Breach  of  a  Prohibition  Against  Releasing 
the  Carrier's  Liability  by  entering  into  a  special 
agreement  to  that  effect  avoids  the  policy. 
Bloomingdale  v.  Columbia  Ins.  Co.,  (Supm.  Ct. 
App.  T.)  84  N.  Y.  Supp.  572.  See  also  the 
title  Subrogation,  260.  1. 

3S5.  1.  Phenix  Ins.  Co.  v.  Belt  R.  Co.,  82 
111.  App.  265,  affirmed  182  111.  33. 

4.  Premature  Action.  —  Gillon  v.  Northern 
Assur.  Co.,  127  Cal.  480;  Bellinger  v.  German 
Ins.  Co.,  95  N.  Y.  App.  Div.  262  ;  Dun  v.  Ger- 
mania  F.  Ins.  Co.,  10  Ohio  Dec.  667.  See  also 
Vail  v.  Pennsylvania  F.  Ins.  Co.,  67  N.  J.  L. 
66 ;  Clemens  v.  American  F.  Ins.  Co.,  70  N.  Y. 
App.  Div.  435. 

Object  of  Stipulation.  —  See  Northern  Assur. 
Co.  v.  Hanna,  60  Neb.  29. 


When  Mortgagee's  Right  of  Action  Accrues.  — 

See  Planters'  Mut.  Ins.  Assoc.  v.  Southern  Sav. 
Fund,  etc.,  Co.,  68  Ark.  8. 

Repeal  of  Statute  Existing  When  Insurance 
Effected. — Jones  v.  German  Ins.  Co.,  110  Iowa  75. 

5.  See  Continental  Ins.  Co.  v.  Wickham,  110 
Ga.  129. 

Provision  Construed.  — •  Putze  v.  Saginaw  Val- 
ley Mut.  F.  Ins.  Co.,  132  Mich.  670. 

When  Right  of  Action  Accrues  under  Michigan 
Statute.  —  See  Putze  v.  Saginaw  Valley  Mut.  F. 
Ins.  Co.,  132  Mich.  670. 

6.  Bradford  v.  Mutual  F.  Ins.  Co.,  112  Iowa 
495. 

7.  Continental  Ins.  Co.  v.  Wickham,  110  Ga. 
129;  Hanscom  v.  Home  Ins.  Co.,  90  Me.  333; 
Northern  Assur.  Co.  v.  Hanna,  60  Neb.  29  ; 
Edwards  v.  Fireman's  Ins.  Co.,  (Supm.  Ct.  App. 
T.)  43  Misc.  (N.  Y.)  354:  Dun  v.  Germania 
F.  Ins.  Co.,  10  Ohio  Dec.  667;  Home  Ins.  Co. 
v.  Hancock,  106  Tenn.  513;  Connecticut  F.  Ins. 
Co.  v.  Hilbrant,  (Tex.  Civ.  App.  1903)  73  S. 
W.  Rep.  558;  Frost  v.  North  British,  etc.,  Ins. 
Co.,  77  Vt.  407.  See  also  Planters'  Mut.  Ins. 
Assoc.  v.  Southern  Sav.  Fund,  etc..  Co.,  68 
Ark.  8 ;  Phenix  Ins.  Co.  v.  Luce,  (C.  C.  A.) 
123  Fed.  Rep.  257. 

Delay  in  Completing  Proofs  Caused  by  the  In- 
surer is  a  waiver.  Western  Assur.  Co.  v.  Pha- 
rand,  11  Quebec  K.  B.  144. 

Waiver  of  Proof  Unaccompanied  by  Denial  of 
Liability  does  not,  however,  give  to  the  in- 
sured the  right  to  sue  at  once.  Dun  v.  Ger- 
mania F.  Ins.  Co.,  10  Ohio  Dec.  667. 

A  Statute  Providing  that  the  Right  of  Action 
Accrues  Within  a  Specified  Time  after  failure  of 
adjustment  controls.  Franklin  v.  New  Hamp- 
shire F.  Ins.  Co.,  70  N.  H.  251. 

386.  1.  Limitation  Clause  Valid  —  Colorado. 
— ■  Daly  v.  Concordia  F.  Ins.  Co.,  16  Colo.  App. 
349- 

Connecticut.  —  Chichester  v.  New  Hampshire 
F.  Ins.  Co.,  74  Conn.  510. 

Hazvaii.  —  Tong  Chong  Chan  v.  New  Zealand 
Ins.  Co.,  13  Hawaii  483,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  386. 

Illinois.  —  Stephens  v.  Phoenix  Assur.  Co.,  85 
111.  App.  671. 

Ioua.  —  Garretson  v.  Merchants',  etc.,  F.  Ins. 
Co.,  174  Iowa  17. 

Kentucky.  —  Smith  v.  Herd,  110  Ky.  56. 

Michigan.  —  Barry,  etc.,  Lumber  Co.  v.  Citi- 
zens' Ins.  Co.,  136  Mich.  42? 

Mississippi.  —  Ward  v.  Pennsylvania  F.  Ins. 
Co.,  82  Miss.  124. 


82 


Vol.  XIII. 


FIRE  INSURANCE. 


387  391 


387.  (2)  Restrictions  by  Statute.  —  See  notes  2,  3,  4. 

388.  b.  When  Limitation  Begins  —  (1)  First  Stage  —  "  After  the 
Loss  or  Damage  Shall  Occur  "  —  Later  Construction.  —  See  note  5. 

390.  (2)  Second  Stage  —  "  After  the  Fire."  —  See  notes  2,  4. 
(3)  In  Mutual  Benefit  Certificates.  —  See  note  5. 

c.  Waiver  of  the  Limitation  —  (1)  Generally  —  Acta  of  insurer 

Inducing  Delay  in  Bringing  Suit.  —  See  note  6. 

391.  (2)  Qualifications.  —  See  notes  2,  3,  4,  8,  9. 

Pennsylvania.  —  Atlas  Mut.  Ins.  Co.  v.  Down 
ing,  12  Pa.  Super.  Ct.  305. 


Vermont.  —  Morrill  v.  New  England  F.  Ins. 
Co.,  71  Vt.  281. 

Actions  by  Minors.  —  A  contract  of  limitation 
in  the  policy  controls  the  general  statute  of 
limitations,  and  is  good  even  against  minor 
beneficiaries.  Mead  v.  Phcenix  Ins.  Co.,  68 
Kan.  432,  104  Am.  St.  Rep.  412. 

3§(>.  3.  Contra,  where  it  appears  from  the 
form  of  the  contract  that  the  limitation  was  not 
intended  to  bind  the  mortgagee,  Queen  Ins.  Co. 
v.  Dearborn  Sav..  etc.,  Assoc.,  75  111.  App.  371, 
affirmed  175  111.  1 15. 

3§7.  2.  General  Statute  of  Limitations  Not 
Applicable.  —  J  ong  Chong  Chan  v.  New  Zealand 
Ins.  Co.,  13  Hawaii  483;  Wilhelmi  v.  Des 
Moines  Ins.  Co.,  103  Iowa  532;  Smith  v.  Herd, 
110  Ky.  56. 

3.  A  Statute  Fixing  the  Minimum  Limitation 
is  not  applicable  to  a  loss  incurred  before  the 
statute  went  into  effect.  Farmer's  Co-operative 
Creamery  Co.  v.  Iowa  State  Ins.  Co.,  112  Iowa 
608. 

Nonsuit  Taken  by  Insured  —  Limitation  under 
Arkansas  Statute.  —  Moore  v.  Susquehanna  Mut. 
F.  Ins.  Co.,  196  Pa.  St.  30. 

4.  Lancashire  Ins.  Co.  v.  Stanley,  70  Ark.  1  ; 
Omaha  F.  Ins.  Co.  v.  Dreman,  56  Neb.  623. 

3§§.  5.  Later  Doctrine  —  Limitation  Dated 
from  Time  When  Cause  of  Action  Arose.  —  Har- 
rison v.  Hartford  F.  Ins.  Co.,  (Iowa  1899)  80 
N.  W.  Rep.  309. 

The  Provision  in  the  Minnesota  Standard  Policy 
that  no  suit  to  recover  for  loss  under  the  policy 
shall  be  sustained  unless  commenced  within  two 
years  from  the  time  when  the  loss  occurred,  as 
a  limitation,  applies,  to  and  runs  from  the  time 
of  the  iire  or  actual  destruction  of  the  property, 
but  not  from  the  time  when  the  cause  of  action 
accrues.  Rottier  v.  German  Ins.  Co.,  84  Minn. 
116. 

Effect  of  Appraisal. —  Williams  v.  German  Ins. 
Co.,  90  N.  'V.  App.  Div.  413. 

Appraisement  Proceedings  Not  in  Conformity 
with  Provisions  of  Policy.  —  Harrison  v.  Hartford 
F.  Ins.  Co.,  (Iowa  1899)  80  N.  W.  Rep.  309. 

!t!)<>.  2,  After  the  Fire,  Etc.  —  Literal  Co  1- 
struction.  —  Chichester  v.  New  Hampshire  F. 
Ins.  Co.,  74  Conn.  510. 

4.  After  the  Fire  —  Liberal  Construction.  — 
Daly  v.  Concordia  F.  Ins.  Co.,  16  Colo.  App. 
349;  Bradford  v.  Mutual  F.  Ins.  Co.,  112  Iowa 
495  ;  Boston  Marine  Ins.  Co.  v.  Scales,  101 
Tenn.  628.  Compare  Allen  v.  Dutchess  County 
Mut.  Ins.  Co.,  95  N.  Y.  App.  Div.  86. 

Where  Provision  for  Arbitration  Is  Waived.  — 
Garretson  v.  Merchants,  etc.,  F.  Ins.  Co.,  114 
Iowa  17. 

5.  Manner  of  Calculating  Time.  —  See  Daly  v. 
Concordia  F.  Ins.  Co.,  16  Colo.  App.  349. 


6.  Estoppel  of  Insurer — ■  United  States.  —  Alten 
v.  McFall,  89  Fed.  Rep.  463. 

Connecticut.  —  See  Chichester  v.  New  Hamp- 
shire F.  Ins.  Co.,  74  Conn.  510. 

District  of  Columbia.  —  Brown  v.  Commercial 
F.  Ins.  Co.,  21  App.  Cas.  (D.  C.)  325,  citing 
13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  390. 

Florida.  —  Taylor  v.  Glens  Falls  Ins.  Co.,  44 
Fla.  273  (delay  caused  by  nonsuit  due  to  the 
insurer's  wrongful  withholding  of  the  policy 
and  necessary  information  as  to  its  terms). 

Illinois.  —  Farmers'  F.  Ins.  Co.  v.  Gorzelany, 
89  111.  App.  388.  See  also  Phenix  Ins.  Co.  v. 
Belt  R.  Co.,  82  111.  App.  265,  affirmed  182 
HI.  33- 

Iowa.  —  Goodwin  v .  Merchants',  etc.,  Mut. 
Ins.  Co.,  118  Iowa  601. 

Mississippi.  —  Scottish  Union,  etc.,  Ins.  Co. 
v.  Enslie,  78  Miss.  157. 

New  York. —  McArdle  v.  German  Alliance  Ins. 
Co.,  98  N.  Y.  App.  Div.  594,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  390;  Williams 
v.  German  Ins.  Co.,  90  N.  Y.  App.  Div.  413. 

Vermont.  — ■  Morrill  v.  New  England  F.  Ins. 
Co.,  71  Vt.  281. 

West  Virginia.  —  Galloway  v.  Standard  F. 
Ins.  Co.,  45  W.  Va.  237. 

Wisconsin.  —  Frels  v.  Little  Black  Farmers' 
Mut.  Ins.  Co.,  120  Wis.  590. 

Slight  Evidence  Is  Sufficient  to  sustain  estop- 
pel. McArdle  v.  German  Alliance  Ins.  Co.,  98 
N.  Y.  App.  Div.  594. 

Delay  Caused  by  Appraisement  Proceedings, 
without  fault  of  the  insured,  appraisement  being 
required  by  the  policy,  was  held  to  postpone  the 
running  of  the  limitation  clause  notwithstanding 
a  provision  in  the  policy  that  the  company 
should  "  not  be  held  to  have  waived  any  pro- 
vision or  condition  of  this  policy  "  by  any  act 
on  its  part  relating  to  the  appraiser.  Fritz  v. 
British  America  Assur.  Co.,  208  Pa.  St.  268. 

Postponement  of  Action  by  Agreement  will 
operate  as  an  estoppel.  Phenix  Ins.  Co.  v.  Belt 
R.  Co.,  182  111.  33. 

Suit  Must  Be  Brought  Within  a  Reasonable 
Time  after  the  waiver  has  been  made.  Good- 
win v.  Merchants,  etc.,  Mut.  Ins.  Co.,  118  Iowa 
601. 

391.  2.  Intent  Must  Be  Clear.  —  Tong  Chong 
Chan  v.  New  Zealand  Ins.  Co.,  13  Hawaii  483; 
McArdle  v.  German  Alliance  Ins.  Co.,  98  N.  Y. 
App.  Div.  594.  See  also  Morrill  v.  New  Eng- 
land F.  Ins.  Co.,  71  Vt.  281  ;  Allen  v.  Dutchess 
County  Mut.  Ins.  Co.,  95  N.  Y.  App.  Div.  86. 

3.  McArdle  v.  German  Alliance  Ins.  Co.,  98 
N.  Y.  App.  Div.  594.  See  also  Allen  v. 
Dutchess  County  Mut.  Ins.  Co.,  95  N.  Y.  App. 
Div.  86. 

Acts  of  Insurer  After  Time  Allowed  Has  Elapsed 
Not  a  Waiver.  —  Chichester  v.  New  Hampshire 
F.  Ins.  Co.,  74  Conn.  510. 
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Acts  of  Agents  as  Waiver.  —  See  note  2. 

Loss  Occurring  After  Death  of  Insured  —  Absence  of  Party  to  Be  Served.  —  See 

e.  So  in-:  of  Provisions  as  to  Limitation.  —  See  note  4. 
/.  When  Action  Is  Commenced  —  (1)  In  General.  —  See  note  11. 

Failure  to  Serve  Process.  —  See  note  I. 


392. 

note  7. 
393. 

391. 

391.  4.  Compare  Frels  v.  Little  Black 
Farmers  Mut.  Ins.  Co.,  120  Wis.  590. 

8.  Allen  v.  Dutchess  County  Mut.  Ins.  Co.,  95 
X.  Y.  App.  l)iv.  86.  Sec  also  Morrill  v.  New 
England  F.  Ins.  Co.,  71  Vt.  281. 

9.  A  Refusal  by  the  Insurer  to  Pay  the  Loss, 
after  the  demand  of  the  insured,  on  the  ground 
that  it  would  be  paid  by  governmental  authority, 
does  not  constitute  a  waiver  by  the  insurer  of 
the  right  to  rely  on  the  clause  of  limitation 
as  a  defense  or  estop  the  insurer  from  present- 
ing such  defense.  Long  Chong  Chan  v.  New 
Zealand  Ins.  Co.,  13  Hawaii  483. 

39'2.  2.  Barry,  etc.,  Lumber  Co.  v.  Citizens 
Ins^  Co.,  136  Mich.  42. 

7.  The  Absconding  of  the  Insurer's  Officers, 
previ  nting  the  service  of  process,  has  been  held 


to  excuse  failure  to  comply  with  the  provision. 
Taber  v.  Royal  Ins.  Co.,  124  Ala.  681. 

393.  4.  An  Action  to  Enforce  a  Compromise 
Agreement  is  not  within  the  provision.  Han- 
over F.  Ins.  Co.  v.  Hatton,  (Ky.  1900)  55  S.  W. 
Rep.  681. 

11,  Ward  v.   Pennsylvania  F.   Ins.  Co.,  82 

Miss.  124. 

When  Action  Deemed  Commenced.  —  See  Co- 
lonial Mut.  F.  Ins.  Co.  v.  Ellinger,  112  111.  App. 

302. 

394.  1.  Failure  to  Serve  Process  —  Alias  or 
Piuries  Writ.  —  Georgia  Home  Ins.  Co.  v. 
Holmes,  75  Miss.  390,  65  Am.  St.  Rep.  611. 

As  to  Computation  of  Time  see  Colonial  Mut. 
F.  Ins.  Co.  v.  Ellinger,  112  111.  App.  302. 


FIRE  LIMITS. 

396.    II.  Authority  of  Municipality  —  1.  In  the  Absence  of  Legislative 

Authority.  —  See  note  I. 

398.    III.  Strict  Construction.  —  See  note  i. 

IV.  Repairs  and  Alterations.  —  See  note  2. 

What  Constitutes  New  Building.  —  See  note  4. 

IOO.    VI.  Removal  by  City  of  Wooden  Buildings  Within  the  Fire 

Limits.  —  See  note  i. 

401.    VIII.  Injunctions.  —  See  note  i. 


402.    FIREPROOF.  —  See  note  2. 


390.  1.  Inherent  Authority.  —  See  Griffin 
v.  Gloversville,  67  N.  Y.  App.  Div.  403. 

39§.  1.  Liberal  Construction.  —  See  Chi- 
mene  v.  Baker,  32  Tex.  Civ.  App.  520. 

Ordinance  Broader  than  Statute.  —  City  of 
Marion  v.  Robertson,  84  111.  App.  113  ;  Winthrop 
v.  New  England  Chocolate  Co.,  180  Mass.  464. 

Statute  Not  Retrospective.  —  Jackson  v.  Miller, 
(N.  J.  1905)  60  Atl.  Rep.  1019. 

2.  Repairs.  —  O'Brien  v.  Louer,  158  Ind.  211  ; 
Contas  v.  Bradford,  206  Pa.  St.  291  ;  Roanoke 
v.  Boiling,  toi  Va.  182. 

4.  What  Changes  Amount  to  a  New  Building. 
—  See  Noland  v.  People,  33  Colo.  322. 

Repairs  Not  Amounting  to  Violation  of  Ordi- 
nance. —  Contas  v.  Bradford,  206  Pa.  St.  291. 

Removal  of  Building.  —  Lemmon  v.  Guthrie 
Center,  113  Iowa  36,  86  Am.  St.  Rep.  361; 
Griffin  v.  Gloversville,  67  N.  Y.  App.  Div.  403. 


400.  1.  Removal.  —  Lemmon  v.  Guthrie 
Center,  113  Iowa  36,  86  Am.  St.  Rep.  361; 
Griffin  v.  Gloversville,  67  N.  Y.  App.  Div.  403. 

401.  1.  Injunction.  —  O'Brien  v.  Louer,  158 
Ind.  2ii  ;  Jackson  v.  Miller,  (N.  J.  1905)  60 
Atl.  Rep.  1019;  Chimene  v.  Baker,  32  Tex.  Civ. 
App.  520,  following  Mt.  Vernon  First  Nat.  Bank 
v.  Sarlls,  129  Ind.  201.  28  Am.  St.  Rep.  185, 
stated  in  original  note. 

Enjoining  City.  —  Lemmon  v.  Guthrie  Cen- 
ter, 113  Iowa  36.  86  Am.  St.  Rep.  361  ;  Roanoke 
v.  Boiling.  101  Va.  182. 

402.  2.  Fireproof.  —  Dietz  v.  Yetter,  34  N. 
Y.  App.  Div.  453;  Chimene  v.  Baker,  32  Tex. 
Civ.  App.  520. 

Fireproof  Safe.  —  Underwriters  F.  Assoc.  v. 
Palmer,  (Tex.  Civ.  App.  1903)  74  S.  W.  Rep. 
603. 


FIRES. 


By  John  C.  Myers. 

II.  Rule  of  Early  Common  Law  —  1.  In  General. — See  note  3. 
2.  Common-law  Rule  as  Changed  by  English  Statutes.  —  See  notes  2,  3. 
Exemption  Not  Afforded  for  Negligent  Fires.  —  See  note  5. 

III.  General  Rule  as  Now  Existing  —  1.  In  Absence  of  Special 
Statute  —  a.  Liability  for  Negligence. — See  note  i. 

b.  Necessity  for  Negligence  —  (i)  In  General.  —  See  note  2. 

(3)  Person  Using  Fire  Not  Insurer  Against  Injury.  —  See  notes  3,  4. 

(4)  Rule  as  Applied  to  Railroads.  —  See  note  5. 

The  Fact  that  Railroad  Companies  Habitually  Use  a  Dangerous  Element.  —  See 


409. 
410. 

411. 


413. 


note  6. 

409.  3.  Rule  of  Early  Common  Law.  —  Den- 
ver v.  Porter,  (C.  C.  A.)  126  Fed.1  Rep.  288; 
Bock  v.  Grooms,  (Neb.  1902)  92  N.  W.  Rep. 
603;  Hoffman  v.  King,  160  N.  Y.  618,  73  Am. 
St.  Rep.  715. 

410.  2.  Recognition  of  Hardship  of  Common- 
law  Rule.  —  Bock  v.  Grooms,  (Neb.  1902)  92 
N.  W.  Rep.  603;  Hoffman  v.  King,  160  N.  Y. 
618,  73  Am.  St.  Rep.  715. 

3.  Terms  of  Statute  of  14  Geo.  III.  —  See  Hoff- 
man v.  King,  160  N.  Y.  618,  73  Am.  St.  Rep. 
7 1 5- 

5.  Construction  of  English  Statutes  —  Doctrine 
that  Exemption  Not  Afforded  for  Negligent  Fires. 

—  Bock  v.  Grooms,  (Neb.  1902)  92  N.  W.  Rep. 
603. 

411.  1.  Liability  for  Negligence.  —  Indiana, 
etc.,  R.  Co.  v.  Hawkins,  81  111.  App.  570;  Ala- 
bama, etc.,  R.  Co.  v.  Fried,  81  Miss.  314;  Ger- 
man-American Ins.  Co.  v.  Standard  Gas  Light 
Co.,  67  N.  Y.  App.  Div.  539,  affirmed  174  N.  Y. 
508;  Lieuallen  v.  Mosgrove,  37  Oregon  446. 

2.  Present  Rule  —  Negligence  Necessary  — 
United  States.  —  Garrett  v.  Southern  R.  Co., 
(C.  C.  A.)  101  Fed.  Rep.  102;  Lesser  Cotton 
Co.  v.  St.  Louis,  etc.,  R.  Co.,  (C.  C.  A.)  114 
Fed.  Rep.  133;  Denver  v.  Porter,  (C.  C.  A.) 
126  Fed.  Rep.  288. 

Georgia.  —  Southern  R.  Co.  v.  Myers,  108  Ga. 
165;  Akins  v.  Georgia  R.,  etc.,  Co.,  111  Ga. 
815;  Georgia,  etc.,  R.  Co.  v.  Rawson,  112  Ga. 
471  ;  Southern  R.  Co.  v.  Williams,  113  Ga.  335. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Madison, 
81  111.  App.  393. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Parks,  163 
Ind.  592;  McDoel  v.  Gill,  23  Ind.  App.  95; 
Wabash  R.  Co.  v.  Schultz,  30  Ind.  App.  495. 

Indian  Territory.  —  Missouri,  etc.,  R.  Co.  v. 
Wilder,  3  Indian  Ter.  85. 

Iowa.  — ■  Connors  v.  Chicago,  etc.,  R.  Co.,  1 1 1 
Iowa  384. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Samuels, 
(Ky.  1900)  57  S.  W.  Rep.  235- 

Nebraska.  —  Vansyoc  v.  Frccwater-Cerrretcry 
Assoc.,  63  Neb.  143;  Bock  v.  Grooms,  (Neb. 
1902)  92  N.  W.  Rep.  603. 

New  Hampshire.  —  Gerrish  v.  Whitfield,  72 
N.  H.  222. 

New  York.  —  Peck  v.  New  York  Cent.,  etc., 


R.  Co.,  165  N.  Y.  347,  reversing  37  N.  Y.  App. 
Div.  no;  Hitchcock  v.  Riley,  (Supm.  Ct.  Tr. 
T.)  44  Misc.  (N.  Y.)  260. 

Oregon.  —  Anderson  v.  Oregon  R.,  etc.,  Co., 
45  Oregon  211. 

Pennsylvania. — -Baylor  v.  Stevens,  16  Pa. 
Super.  Ct.  365. 

Rhode  Island.  —  MacDonald  v.  New  York, 
etc.,  R.  Co.,  23  R.  I.  558. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Fort, 
112  Tenn.  432. 

Texas.  —  St.  Louis  Southwestern  R.  Co.  v. 
Goodnight,  32  Tex.  Civ.  App.  256. 

Washington.  —  Abrams  v.  Seattle,  etc.,  R.  Co., 
27  Wash.  507. 

Canada.  ■ —  Canadian  Pac.  R.  Co.  v.  Roy, 
(1902)  A.  C.  220,  12  Quebec  K.  B.  543  ;  Jackson 
v.  Grand  Trunk  R.  Co.,  32  Can.  Sup.  Ct.  245  ; 
Chaz  v.  Les  Cisterciens  Reformes,  12  Manitoba 
330  ;  Rainville  v.  Grand  Trunk  R.  Co.,  28  Ont. 
625,  affirmed  25  Ont.  App.  243,  29  Can.  Sup.  Ct. 
201  ;  Oatman  v.  Michigan  Cent.  R.  Co.,  1  Ont. 
L.  Rep.  145. 

413.  3.  Person  Using  Fire  to  Clear  Land  Not 
Insurer.  —  Chaz  v_  Les  Cisterciens  Reformes,  12 
Manitoba  330;  Hitchcock  v.  Rilev,  (Supm.  Ct. 
Tr.  T.)  44  Misc.  (N.  Y.)  260. 

4.  Vansyoc  v.  Freewater-Cemetery  Assoc.,  63 
Neb.  143;  Bock  v.  Grooms,  (Neb.  1902)  92  N. 
W.  Rep.  603  ;  Creighton  v.  Chicago,  etc.,  R.  Co., 
(Neb.  1903)  94  N.  W.  Rep.  527. 

5.  Liability  of  Railroads. —  Peck  v.  New  York 
Cent.,  etc.,  R.  Co.,  165  N.  Y.  347,  reversing  37 
N.  Y.  App.  Div.  1 10. 

6.  Lawful  Use  of  Dangerous  Element  —  No  Lia- 
bility Except  for  Negligence    ■  United  Stales. 
Garrett  v.  Southern  R.  Co.,  (C.  C.  A.)  101  Fed. 
Rep.  102  ;  Lesser  Cotton  Co.  v.  St.  Louis,  etc., 
R.  Co.,  (C.  C.  A.)  114  Fed.  Rep.  133. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Parks,  163 
Ind.  592. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Samuels, 
(Ky.  1900)  57  S.  W.  Rep.  235;  Cincinnati,  etc.. 
R.  Co.  v.  Caskey,  (Ky.  1903)  74  S.  W.  Rep.  201  ; 
Mills  7'.  Louisville,  etc.,  R.  Co.,  116  Ky.  309. 

Oregon.  —  Anderson  v.  Oregon  R.,  etc.,  Co., 
45  Oregon  211. 

Texas.  —  St.  Louis  Southwestern  R.  Co.  v. 
Goodnight,  32  Tex.  Civ.  App.  256. 
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I  I  I.     Lawful  Uso  of  Firo      Not  Liable  in  Exercise  of  Due  Care  and  Skill.  —  See  note  I. 
But  Where  a  Company  Was  Not  Authorized.  —  See  note  2. 

415.  c.  DEGREE  ok  CARE  kLouikED  —  (i)  In  General.  —  See  note  i. 
Every  Possible  Precaution.  —  See  note  2. 

With  Reference  to  Railroad  Companies.  —  See  note  4. 

416.  (2)  Degree  oj  t  are  as  Varied  by  Particular  Circumstances  —  (a)  In 
General.  —  See  note  3. 

•1 1  7.    See  note  I. 

418.     The  First  Consideration  in  Connection  with  the  Rule.  —  See  note  I. 


Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Fritts,  103 
Va.  687,  106  Am.  St.  Rep.  911. 

411.  1.  Railroad  Companies  —  Due  Care  and 
Skill  —  Alabama.  —  Louisville,  etc.,  R.  Co.  v. 
Marbiiry  Lumber  Co.,  125  Ala.  237. 

Indiana. — -Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  3^2;  Toledo,  etc.,  R. 
Co.  v.  Fenstermakcr,  163  Ind.  534;  Toledo,  etc., 
R.  Co.  v.  Parks,  163  Ind.  592;  McDoel  v.  Gill, 
23  Ind.  App.  95. 

New  York.  —  Peck  v.  New  York  Cent.,  etc., 
R.  Co.,  165  N.  Y.  347,  reversing  37  N.  Y.  App. 
Div.  1 10. 

Oregon.  —  Anderson  v.  Oregon  R.,  etc.,  Co., 
45  Oregon  211. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Fort, 
112  Tcnn.  432. 

Canada.  —  Canadian  Pac.  R.  Co.  v.  Roy, 
(1902)  A.  C.  220,  12  Quebec  K.  B.  543;  Jackson 
v.  Grand  Trunk  R.  Co.,  32  Can.  Sup.  Ct.  245  ; 
Rainville  v.  Grand  Trunk  R.  Co.,  28  Ont.  625, 
affirmed  25  Ont.  App.  243,  29  Can.  Sup.  Ct.  201  ; 
Oatnian  v.  Michigan  Cent.  R.  Co.,  1  Ont.  L.  Rep. 
MS- 

2.  Rule  Applicable  to  Unchartered  Railroads. — 

Craft  v.  Albemarle  Timber  Co.,  132  N.  Car.  151, 
quoting  13  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  414. 

415.  1.  Degree  of  Care  Required — United 
States.  —  Lesser  Cotton  Co.  v.  St.  Louis,  etc., 
R.  Co.,  (C.  C.  A.)  114  Fed.  Rep.  133;  Denver 
v.  Porter,  (C.  C.  A.)  126  Fed.  Rep.  288:  Clark 
v.  Kansas  City,  etc.,  R.  Co.,  (C.  C.  A.)  129  Fed. 
Rep.  341- 

Alabama.  —  Alabama  G.  S.  R.  Co.  v.  Clark, 
136  Ala.  450. 

Georgia.  —  Brown  Store  Co.  v.  Chattahoochee 
Lumber  Co.,  121  Ga.  809,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  415  ;  Georgia,  etc., 
R.  Co.  v.  Rawson,  112  Ga.  471. 

Illinois.  —  See  Chicago,  etc.,  R.  Co.  v.  Madi- 
son. 81  111.  App.  393. 

Kentucky.  —  Mills  v.  Louisville,  etc.,  R.  Co., 
116  Ky.  309. 

Louisiana.  —  Brady  v.  Jay,  111  La.  1071. 

Mississippi.  —  Clisby  v.  Mobile,  etc.,  R.  Co., 
78  Miss.  937. 

Nebraska.  —  Bock  v.  Grooms,  (Neb.  1902)  93 
N.  W.  Rep.  603. 

New  York.  —  Hitchcock  v.  Riley,  (Supm.  Ct. 
Tr.  T.)  44  Misc.  (N.  Y.)  260. 

Pennsylvania.  —  Baylor  v.  Stevens,  16  Pa. 
Super.  Ct.  365. 

Rhode  Island.  —  MacDonald  v.  New  York, 
etc..  R.  Co.,  23  R.  T.  558. 

Texas.  —  St.  Louis,  etc.,  R.  Co.  v.  Knight,  20 
Tex.  Civ.  App.  477 ;  Meadows  v.  Truesdell, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep.  932;  St. 
Louis  Southwestern  R.  Co.  v.  Goodnight,  32 


Tex.  Civ.  App.  256  ;  St.  Louis  Southwestern  R. 
Co.  v.  Gentry,  (Tex.  Civ.  App.  1903)  74  S.  W. 
Rep.  607;  Galveston,  etc.,  R.  Co.  v.  Chittim,  31 
Tex.  Civ.  App.  40;  Missouri,  etc.,  R.  Co.  v. 
Hopkins,  (Tex.  Civ.  App.  1904)  80  S.  W.  Rep. 
414;  Missouri,  etc.,  R.  Co.  v.  Jordan,  (Tex.  Civ. 
App.  1904)  82  S.  W.  Rep.  791. 

Wisconsin.  —  Nass  v.  Schulz,  105  Wis.  146. 

Degree  of  Care  Used  by  Others  in  Same  Locality 
Not  the  Measure  of  Duty  of  a  User  of  Fiie.  — 
Rylander  v.  Laursen,  124  Wis.  2. 

Care  Exercised  by  Careful  and  Prudent  Railway 
Companies.  —  Abrams  v.  Seattle,  etc.,  R.  Co.,  27 
Wash.  507. 

Regulations  of  Railroad  Company  Requiring 
Exercise  of  Extraordinary  Care.  —  Alabama  G. 
S.  R.  Co.  v.  Clark,  136  Ala.  450. 

Negligence  Not  Determined  by  Comparison  with 
Actual  Conduct  of  Others.  —  Rylander  v.  Laursen, 
124  Wis.  2. 

Fire  Is  a  Dangerous  Agent  to  use  in  the  re- 
moval of  rubbish,  and,  where  the  property  of 
others  is  exposed  to  destruction  by  such  use  of 
it,  it  can  be  set  out  rightfully  only  after  every 
reasonable  preparation  and  -precaution  has  been 
taken  to  prevent  damage  to  such  property. 
Harris  v.  Savage,  (Kan.  1905)  79  Pac.  Rep.  113. 

2.  Missouri,  etc.,  R.  Co.  v.  Jordan,  (Tex.  Civ. 
App.  1904)  82  S.  W.  Rep.  791. 

Unreasonable  or  Extremely  Difficult  Measures 
of  Precaution  Are  Not  Required.  —  Clark  v.  Kan- 
sas City,  etc.,  R.  Co.,  (C.  C.  A.)  129  Fed.  Rep. 
341. 

4.  Degree  of  Care  —  Railroad  Companies  Within 
General  Rule.- — -Pittsburgh,  etc.,  R.  Co.  v.  In- 
diana Horseshoe  Co.,  154  Ind.  322. 

"All  Reasonable  Care  and  Caution."  —  A  charge 
that  imposes  on  the  railroad  the  duty  of  exer- 
cising "  all  reasonable  care  and  caution  "  is 
erroneous.  Its  duty  is  only  to  use  ordinary  care. 
St.  Louis  Southwestern  R.  Co.  v.  Crabb,  (Tex. 
Civ.  App.  1904)  80  S.  W.  Rep.  408. 

"  It  Is  the  Duty  of  a  Railway  Company  to  Exer- 
cise Every  Reasonable  Precaution  to  avoid  in- 
jury to  others  by  scattering  fire  along  its  right 
of  way."  Norfolk,  etc.,  R.  Co.  v.  Fritts,  103 
Va.  687,  106  Am.  St.  Rep.  911. 

416.  3.  Degree  of  Care  as  Varied  by  Circum- 
stances. —  Lieuallen  v.  Mosgrove,  37  Oregon 
446  ;  Stephenson  v.  Pennsylvania  R.  Co.,  20  Pa. 
Super.  Ct.  157;  Louisville,  etc.,  R.  Co.  v.  Fort, 
112  Tenn.  432.  See  also  Chicago,  etc.,  R.  Co. 
v.  Madison,  81  111.  App.  393. 

417.  1.  Gark  v.  Kansas  City,  etc.,  R.  Co., 
(C.  C.  A.)  129  Fed.  Rep.  341  ;  Meadows  v. 
Truesdell,  (Tex.  Civ.  App.  1900)  56  S.  W.  Rep. 
932;  Norfolk,  etc.,  R.  Co.  v.  Fritts,  103  Va. 
687.  106  Am.  St.  Rep.  on. 

418.  1.  Fire  an  Inherently  Dangerous  Ele- 
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418.  (b)  Considerations  of  Dryness  of  Season  and  Direction  and  Velocity  of  Wind.  —  See 

note  2. 

(c)  Proximity  and  Exposed  Position  of  Combustible  Property.  —  See  note  4. 

419.  Railroad  Running  Through  Village.  —  See  note  I. 
Nature  of  Surface  of  Country.  —  See  note  2. 

2.  Rule  under  Modern  Statutes  —  a.  Liability  Irrespective  of 
Negligence.  —  See  note  4. 

The  General  Scheme  of  These  Statutes.  —  See  note  5. 

420.  b.  Nature  and  Construction  of  Such  Statutes— (i)  In 
General.  —  See  note  I. 

Revival  of  Rule  of  Ancient  Common  Law.  —  See  notes  2,  3. 
(2)  To  Be  Liberally  Construed.  —  See  note  4. 


ment.  —  Louisville,  etc.,  R.  Co.  v.  Fort,  112 
Tenn.  432;  Norfolk,  etc.,  R.  Co.  v.  Fritts,  103 
Va.  687.  106  Am.  St.  Rep.  911. 

41S.  2.  Dryness  of  Season  and  Strength  and 
Direction  of  Wind  — United  States.  —  Lesser  Cot- 
lon  Co.  v.  St.  Louis,  etc.,  R.  Co.,  (C.  C.  A.)  114 
Fed.  Rep.  133;  Great  Northern  R.  Co.  v.  Coats, 
(C  C.  A.)  115  Fed.  Rep.  452;  Clark  v.  Kansas 
Citv,  etc.,  R.  Co.,  (C.  C.  A.)  129  Fed.  Rep.  341. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Marbury 
Lumber  Co.,  125  Ala.  237,  132  Ala.  520,  90  Am. 
St.  Rep.  917. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Almon,  100 
111.  App.  530. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322;  Lake  Erie,  etc., 
R.  Co.  v.  McFall,  (Ind.  1904)  72  N.  E.  Rep. 
552;  McDoel  v.  Gill,  23  Ind.  App.  95;  Chicago, 
etc.,  R.  Co.  v.  Ross,  24  Ind.  App.  222 ;  Lake 
Erie,  etc.,  R.  Co.  v.  Keiser,  25  Ind.  App.  417. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Geiser,  68 
Kan.  281. 

Missouri.  —  Grant  v.  Omaha,  etc.,  R.  Co.,  94 
Mo.  App.  312. 

New  York.  —  Munson  v.  New  York  Cent., 
etc.,  R.  Co.,  ss  N.  Y.  App.  Div.  523. 

Oregon.  —  Lieuallen  v.  Mosgrove,  37  Oregon 
446,  citing  13  Am.  and  Eng.  Encvc.  of  Law 
(2d  ed.)  418. 

Pennsylvania.  —  Stephenson  v.  Pennsylvania 
R.  Co.,  20  Pa.  Super.  Ct.  157. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Fort, 
112  Tenn.  432. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Fritts,  103 
Va.  687,  106  Am.  St.  Rep.  911. 

Compare  Fort  Worth,  etc.,  R.  Co.  v.  Dial, 
(Tex.  Civ.  App.  1905)  85  S.  W.  Rep.  22. 

Among  the  Circumstances  to  Be  Considered  Are 
"  the  character  of  the  exposure  to  the  fires,  the 
hour  of  night,  the  direction  and  velocity  of  the 
wind,  the  condition  of  the  weather  as  to  dry- 
ness or  moisture,  and  as  being  clear  or  cloudy." 
Clark  v.  Kansas  City,  etc.,  R.  Co.,  (C.  C.  A.) 
129  Fed.  Rep.  341. 

4.  Exposure  of  Combustible  Property.  —  Clark 
v.  Kansas  City,  etc.,  R.  Co.,  (C.  C.  A.)  129 
Fed.  Rep.  341  ;  Lake  Erie,  etc.,  R.  Co.  v.  McFnll, 
(Ind.  1904)  72  N.  E.  Rep.  552;  Alabama,  etc., 
R.  Co.  v.  Fr\ed,  81  Miss.  314;  Norwich  Ins.  Co. 
v.  Oregon  R.  Co.,  (Oregon  1905)  78  Pac.  Rep. 
1025;  Norfolk,  etc.,  R.  Co.  v.  Fritts,  103  Va. 
687,  106  Am.  St.  Rep.  91  r.  See  also  Lieuallen 
v.  Mosgrove,  37  Oregon  446,  citing  13  Am.  and 
Eng.  Encvc.  of  Law  (2d  ed.)  418. 

•119.    1.  Norwich  Ins.  Co.  v.  Oregon  R.  Co., 


(Oregon  1905)  78  Pac.  Rep.  1025;  Louisville, 
etc.,  R.  Co.  v.  Fort,  112  Tenn.  432;  Norfolk, 
etc.,  R.  Co.  v.  Fritts,  103  Va.  687,  106  Am.  St. 
Rep.  911. 

2.  Louisville,  etc.,  R.  Co.  v.  Fort,  112  Tenn. 
432. 

4.  For  Examples  of  These  Statutes  —  Maine.  — 
Boston  Excelsior  Co.  v.  Bangor,  etc.,  R.  Co.,  03 
Me.  52  ;  Dyer  v.  Maine  Cent.  R.  Co.,  99  Me.  195. 

Massachusetts.  —  Bovven  v.  Boston,  etc.,  R. 
Co.,  179  Mass.  524. 

Missouri.  —  Wabash  R.  Co.  v.  Ordelheide, 
172  Mo.  436;  Sims  v.  Chicago,  etc.,  R.  Co.,  83 
Mo.  App.  246  ;  McFarland  v.  Missouri,  etc.,  R. 
Co.,  94  Mo.  App.  336. 

North  Carolina.  — ■  Williams  v.  Southern  R. 
Co.,  130  N.  Car.  116,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  419  in  dissenting 
opinion  of  Douglas  and  Clark,  JJ. 

Ohio.  —  Baltimore,  etc.,  R.  Co.  v.  Kreager,  61 
Ohio  St.  312. 

Rhode  Island.  —  MacDonald  v.  New  York, 
etc.,  R.  Co.,  23  R.  I.  558. 

South  Carolina.  —  Dean  v.  Charleston,  etc.,  R. 
Co.,  55  S.  Car.  504;  Dent  v.  South  Bound  R. 
Co.,  61  S.  Car.  329;  Bush  v.  Southern  R.  Co., 
63  S.  Car.  96  ;  Wilson  v.  Southern  R.  Co.,  65  S. 
Car.  421  ;  Brown  v.  Carolina  Midland  R.  Co.,  67 
S.  Car.  481,  100  Am.  St.  Rep.  756. 

5.  Need  Not  Show  Negligence  —  Maine. — 
Pierce  v.  Bangor,  etc.,  R.  Co.,  94  Me.  171. 

Massachusetts.  —  Bowen  v.  Boston,  etc.,  R. 
Co.,  179  Mass.  524. 

Missouri.  —  Blrtckmore  v.  Missouri  Pac.  R. 
Co.,  162  Mo.  455  ;  Wabash  R.  Co.  v.  Ordelheide, 
172  Mo.  436;  McFarland  v.  Missouri,  etc.,  R. 
Co.,  94  Mo.  App.  336. 

Ohio.  —  Lake  Erie,  etc.,  R.  Co.  v.  Falk,  62 
Ohio  St.  297. 

Rhode  Island.  —  MacDonald  v.  New  York, 
etc.,  R.  Co.,  23  R.  I.  558,  25  R.  I.  40. 

South  Carolina.  —  Dean  v.  Charleston,  etc.. 
R.  Co.,  55  S.  Car.  504;  Brown  v.  Carolina  Mid- 
land R.  Co.,  67  S.  Car.  481,  100  Am.  St.  Rep. 
756. 

<120.  1.  Remedial  Nature. —  MacDonald  v. 
New  York,  etc.,  R.  Co.,  23  R.  I.  558. 

2.  The  Statutory  Remedy  Does  Not  Abolish  the 
Common-law  Remedy.  —  Crissey,  etc.,  Lumber 
Co.  v.  Denver,  etc.,  R.  Co.,  77  Colo.  App.  275. 

3.  One  of  Two  Innocent  Parties.  — ■  Bowen  v. 
Boston,  etc.,  R.  Co.,  179  Mass.  524. 

4.  Liberal  Construction.  — ■  BInckmore  v.  Mis- 
souri Pac.  R.  Co.,  162  Mo.  455;  MacDonald  v. 
New  York,  etc.,  R.  Co.,  23  R.  I.  558. 
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121.  (3)  C  ontrary  Doctrine.  —  See  note  3, 

122.  c.  To  What  I'ropertv  Statute  Liability  Extends  —  (1)  In 
General.  —  See  note  1. 

493.    (2)  Property  of  Movable  Nature.  —  See  note  4. 

(3)  Growing  Trees  and  Herbage.  —  See  note  9. 

(4)  Distance  of  Property  from  Track.  —  See  note  10. 
4*2-1.    illustrations.  —  See  note  1 . 

d.  Provision  for  "Insurable  Interest"  —  (i)  In  General. — 

See  note  4. 

(2)  Insurable  Interest  as  Coextensive  with  Liability.  —  See  notes 

5.6. 

435.  Property  Usually  Regarded  as  Insurable.  —  See  notes  4,  5- 

436.  /.  Contributory  Negligence. — See  note  5. 
427.    See  notes  1,  2. 

//.  Contract  Exempting  from  Liability.  —  See  note  5. 

i.  Constitutionality  of  Such  Statutes— (i)  In  General. — 

See  note  6. 

4*28.     Justification  as  Exercise  of  Police  Power.  —  See  note  2. 


•121.  3.  A  Statute  Providing  for  the  Recovery 
of  Treble  Damages  for  the  damages  resulting 
front  a  fire  negligently  set  by  a  person  to  his 
own  woods  or  negligently  suffered  to  extend 
beyond  his  own  land  is  penal  in  its  nature  and 
should  be  construed  strictly.  Clark  v.  San 
Francisco,  etc.,  R.  Co.,  142  Cal.  614. 

422.  1.  Real  and  Personal  Property.  — 
Blackmore  v.  Missouri  Pac.  R.  Co.,  162  Mo. 
455  ;  Spink  v.  New  York,  etc.,  R.  Co.,  24  R.  I. 
560 ;  MacDonald  v.  New  York,  etc.,  R.  Co.,  25 
R.  I.  40;  Dean  v.  Charleston,  etc.,  R.  Co.,  55  S. 
Car.  504 ;  Dent  v.  South  Bound  R.  Co.,  61  S. 
Car.  329. 

Goods  in  Hands  of  Railroad  as  Common  Carrier. — 

BI?.ckmore  -».  Missouri  Pac.  R.  Co.,  162  Mo.  455. 

423.  4.  Property  of  Movable  Nature.  —  Dent 
v.  South  P.ound  R.  Co.,  61  S.  Car.  329. 

9.  Growing  Trees  and  Herbage.  —  Dent  v. 
South  Bound  R.  Co.,  61  S.  Car.  329. 

10.  No  Arbitrary  Rule  as  to  Distance. — -Black- 
more  v.  Missouri  Pac.  R.  Co.,  162  Mo.  455 ; 
MacDonald  v.  New  York,  etc.,  R.  Co.,  23  R.  I. 
558. 

424.  1.  Dean  v.  Charleston,  etc.,  R.  Co.,  55 
S.  Car.  504. 

4.  Provision  for  Insurable  Interest  Does  Not 
Apply  Where  Railroad  Was  Negligent.  — •  Dyer 
v.  Maine  Cent  R.  Co.,  99  Me.  195. 

Policy  Issued  Before  Creation  of  Insurable  In- 
terest. —  Lyons  v.  Boston,  etc.,  R.  Co.,  181  Mass. 
551- 

5.  Coextensive    with   Statutory  Liability.  — 

Pierce  v.  Bangor,  etc.,  R.  Co.,  94  Me.  171  ;  Lake 
Erie,  etc.,  R.  Co.  v.  Falk,  62  Ohio  St.  297. 

6.  Pierce  v.  Bangor,  etc.,  R.  Co.,  94  Me.  171. 

425.  4.   Dean  v.  Charleston,  etc.,  R.  Co.,  55 

S.  Car.  504. 

5.  Dean  v.  Charleston,  etc.,  R.  Co.,  55  S.  Car. 
504. 

426.  5.  Contributory  Negligence  Not  a  De- 
fense. —  Boston  F.xcelsior  Co.  v.  Bangor,  etc., 
R.  Co..  93  Me.  52 ;  Peter  v.  Chicago,  etc.,  R. 
Co.,  T21  Mich.  324,  80  Am.  St.  Rep.  500. 

427.  1.  Contributory  Negligence  Short  of 
Fraud  Not  a  Defense.  —  Bowen  v.  Boston,  etc., 
R.  Co..  179  Mass.  524. 

2.  In  Connecticut,  the  absence  of  contributory 


negligence  is  a  condition  precedent  to  the  right 
of  the  plaintiff  to  recover.  Hubbard  v.  New 
York,  etc.,  R.  Co.,  72  Conn.  24. 

5.  Contract  Exempting  from  Liability.  — ■  Ken- 
nedy v.  Iowa  State  Ins.  Co.,  119  Iowa  29;  Mann 
v.  Pere  Marquette  R.  Co.,  135  Mich.  210;  Wa- 
bash R.  Co.  v.  Ordelheide,  172  Mo.  436,  175  Mo. 
337 ;  Hahn  v.  Missouri,  etc.,  R.  Co.,  80  Mo. 
App.  411;  Missouri,  etc.,  R.  Co.  v.  Carter,  95 
Tex.  461.  See  also  Hartford  F.  Ins.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  175  U.  S.  91. 

Destruction  of  Property  Not  Covered  by  Contract. 
— ■  Kansas  City,  etc.,  R.  Co.  v.  Blaker,  68  Kan. 
244. 

The  Stockholders  of  a  Warehouse  Company 

who  surfer  a  loss  by  fire  of  their  goods  stored 
in  a  warehouse  are  not  bound  by  a  contract 
whereby  the  warehouse  company  released  the 
railroad  company  from  liability  for  loss  by  fire. 
Orient  Ins.  Co.  v.  Northern  Pac.  R.  Co.,  31 
Mont.  502. 

One  Who  Is  Not  Privy  to  Such  a  Contract 

is  not  bound  thereby.  Texas,  etc.,  R.  Co.  v. 
Watson,  190  IT.  S.  287  ;  Missouri,  etc.,  R.  Co. 
v.  Keahey,  (Tex.  Civ.  App.  1904)  83  S.  W.  Rep. 
1 102. 

A  Statutory  Prohibition  Against  Limiting  the 
Liability  of  a  Common  Carrier  is  not  violated  by 
a  contract  exempting  a  railroad  company  from 
liability  for  fires  set  out  by  its  locomotives. 
Missouri,  etc.,  R.  Co.  v.  Carter,  95  Tex.  461. 

Court  Must  Construe  a  Contract  Exempting  a 
Railroad  from  Liability  for  Loss  by  Fire.  —  Mann 
v.  Pere  Marquette  R.  Co.,  T35  Mich.  210. 

For  Construction  of  Particular  Contracts,  see 
Richmond  v.  New  York,  etc.,  R.  Co.,  26  R.  I. 
225  ;  Woodward  v.  Ft.  Worth,  etc.,  R.  Co.,  35 
Tex.  Civ.  App.  14. 

6.  Such  Statutes  Constitutional.  —  Continental 
Trust  Co.  v.  Toledo,  etc.'.  R.  Co..  80  Fed.  Rep. 
637  ;  Blackmore  t.  Missouri  Pac.  R.  Co.,  162 
Mo.  455;  McFarland  v.  Missouri,  etc..  R.  Co., 
94  Mo.  App.  336  ;  Baltimore,  etc.,  R.  Co.  v. 
Kreager,  61  Ohio  St.  312;  Lake  Erie,  etc.,  R. 
Co.  v.  Falk,  62  Ohio  St.  297  ;  Brown  v.  Carolina 
Midland  R.  Co.,  67  S.  Car.  481.  100  Am.  St. 
Ren.  756. 

42§.    2.  Police  Power,  —  Lake  Erie,  etc.,  R. 
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428.  (2)  Equal  Protection  of  Laws.  —  See  note  4. 
Unequal  Restraints  and  Qualifications.  — ■  See  notes  5,  6. 
Does  Not  Abridge  Privileges  and  Immunities.  —  See  note  8. 
(3)  Due  Process  of  Law.  —  See  note  9. 

429.  (4)  Obligation  of  Contracts.  —  See  note  1 . 

430.  j.  Statutes  Relating  to  Prairie  and  Woodland  Fires  — 
(1)  /;/  General.  —  See  note  I. 

431.  k.  Setting  Out  Fires  as  a  Criminal  Offense.  — See  note  5. 

432.  IV.  Requisites  to  Recovery  —  2.  Title  to  Maintain  Action  — 
b.  Damages  to  Real  Estate  —  (1)  In  General.  —  See  note  4. 

434.    (2)  Action  by  Lessor.  —  See  note  6. 
43»i.    (3)  Action  by  Lessee.  —  See  note  2. 

436.  c.  Damages  to  Personal  Property.  —  See  note  3. 

437.  4.  Essentials  to  Defendant's  Liability  —  a.  Generally.  —  See  note  1 . 
b.  Fact  of  Defendant's  Act  —  (1)  Ownership  and  Operation  of 

Road.  —  See  note  4. 


Co.  v.  Falk,  8  Ohio  Cir.  Dec.  765,  16  Ohio  Cir. 
Ct.  125.  See  also  Blackmore  v.  Missouri  Pac. 
R.  Co.,  162  Mo.  455. 

4£8.  4.  Equal  Protection  of  Laws.  —  Balti- 
more, etc.,  R.  Co.  v.  Kreager,  61  Ohio  St.  312  ; 
Brown  v.  Carolina  Midland  R.  Co.,  67  S.  Car. 
481,  100  Am.  St.  Rep.  756.  See  also  Blackmore 
v.  Missouri  Pac.  R.  Co.,  162  Mo.  455. 

5.  Unequal  Restraints  and  Discriminations.  — 
Brown  v.  Carolina  Midland  R.  Co.,  67  S.  Car. 

431,  100  Am.  St.  Rep.  756. 

6.  Baltimore,  etc.,  R.  Co.  v.  Kreager,  61  Ohio 
St.  312. 

8.  No  Abridgment  of  "  Privileges  and  Immuni- 
ties,"—  Brown  v.  Carolina  Midland  R.  Co.,  67  S. 
Car.  4S1,  100  Am.  St.  Rep.  756. 

9.  Due  Process  of  Law.  —  Baltimore,  etc.,  R. 
Co.  v.  Kreager,  61  Ohio  St.  312;  Lake  Erie, 
etc.,  R.  Co.  v.  Falk,  8  Ohio  Cir.  Dec.  765,  16 
Ohio  C:r.  Ct.  125.  See  also  Blackmore  v.  Mis- 
souri Pac.  R.  Co.,  162  Mo.  455. 

429.  1.  Obligation  of  Contracts.  —  Balti- 
more, etc.,  R.  Co.  v.  Kreager,  61  Ohio  St.  312. 

430.  1.  Necessity  for  Negligence. — •  Kelley 
v.  Anderson,  15  S.  Dak.  107. 

•138.  5.  CaHfornia.  —  Wantonly  and  wil- 
fully setting  fire  to  woods  is  a  misdemeanor. 
Clark  v.  San  Francisco,  etc.,  R.  Co.,  142  Cal. 
614. 

432.  4.  Possession  Evidence  of  Title.  —  Ala- 
bama G.  S.  R.  Co.  v.  Johnston,  128  Ala.  292, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2ded.) 

432.  See  also  Olmstead  v.  Oregon  Short  Line 
R.  Co.,  27  Utah  515  ;  Cullen  v.  Bowen,  36  Wash. 
665. 

Sufficient  Evidence  of  Plaintiff's  Title.  —  Van 

Inwegen  v.  Port  Jervis,  etc.,  R.  Co.,  41  N.  Y. 
App.  Div.  628. 

A  Township  Trustee  May  Sue  in  His  Official 
Capacity  for  an  Injury  to  a  Highway.  —  Pitts- 
burgh, etc.,  R.  Co.  v.  Iddings,  28  Ind.  App.  504. 

434.  6.  Lessor  Not  in  Possession  at  Time  of 
Kre.  —  Nashville,  etc.,  R.  Co.  v.  Hcikcns,  112 
Tenn.  378. 

435.  2.  A  Tenant  at  Will  may  sup  for  the 

destruction  during  his  tenancy  of  grass  which 
was  uncut  and  standing  on  the  land.  St.  Louis 
etc..  R.  Co.  v.  Hall,  71  Ark.  302. 

130.  3,  Though  the  Plaintiff  Has  No  Interest 
in  Any  Injury  to  the  Freehold,  he  may  recover 


for  the  destruction  of  personal  property  owned 
by  him.  Brown  Store  Co.  v.  Chattahoochee 
Lumber  Co.,  121  Ga.  809. 

437.  1.  Essentials  to  Liability  —  United 
States.  —  Denver  v.  Porter,  (C.  C.  A.)  126  Fed. 
Rep.  288. 

Georgia.  —  Southern  R.  Co.  v.  Williams,  113 
Ga.  33s  ;  Georgia  R.,  etc.,  Co.  v.  Roberts,  114 
Ga.  387. 

Indiana.  —  Lake  Erie,  etc.,  R.  Co.  v.  McFall, 
(Ind.  1904)  72  N.  E.  Rep.  552;  Toledo,  etc., 
R.  Co.  v.  Parks,  163  Ind.  592. 

Indian  Territory.  —  Missouri,  etc.,  R.  Co.  v. 
Wilder,  3  Indian  Ter.  85. 

Nezv  York.  —  Peck  v.  New  York  Cent.,  etc., 
R.  Co.,  1 65  N.  Y.  347,  reversing  37  N.  Y.  App. 
Div.  no;  O'Reilly  v.  Erie  R.  Co.,  72  N.  Y. 
App.  Div.  228  ;  White  New  York  Cent.,  etc., 
R.  Co.,  90  N.  Y.  App.  Div.  356,  affirmed  181 
N.  Y.  577- 

North  Carolina.  —  Hygienic  Plate  Ice  Mfg. 
Co.  v.  Raleigh,  etc.,  Air-Line  R.  Co.,  126  N. 
Car.  797  ;  Armstrong  v.  Wilmington,  etc.,  R. 
Co.,  130  N.  Car.  64;  Hamburg-Bremen  F.  Ins. 
Co.  v.  Atlantic  Coast  Line  R.  Co.,  132  N.  Car. 
75;  Cheek  v.  Oak  Grove  Lumber  Co.,  134  N. 
Car.  225. 

Texas.  — Jackson  v.  Missouri,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1904)  78  S.  W.  Rep.  724. 

Utah.  —  Olmstead  v.  Oregon  Short  Line  R. 
Co.,  27  Utah.  515. 

Virginia.  —  Chesapeake,  etc.,  R.  Co.  v.  Heath, 
103  Va.  64. 

Wisconsin.  —  Clifford  v.  Minneapolis,  etc.,  R. 
Co.,  105  Wis.  618. 

4.  Presumption  as  to  Operation  and  Control.  — 
Brooks  v.  Missouri  Pac.  R.  Co.,  98  Mo.  App. 
166. 

Presumption  of  Ownership  from  Operation  and 
Possession.  — ■  Spink  v.  New  York,  etc.,  R.  Co., 
26  R.I.  11 5. 

Actual  Title  to  Right  of  Way  Immaterial.  — 

McTavish  v.  Great  Northern  R.  Co.,  8  N.  Dak. 
333.  following  Gram  7'.  Northern  Pac.  R.  Co.,  1 
N.  Dak.  252.  45  Am.  &  Eng.  R.  Cas.  544. 

Liability  of  Railroad  Company  Permitting  An- 
other Railroa'l  to  Use  a  Portion  of  Its  Road.  — 
McFarland  n  Missouri,  etc.,  R.  Co.,  94  Mo.  App. 
336.  See  also  Jefferson  v.  Chicago,  etc.,  R.  Co., 
1  1  7  Wis.  549. 
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438.  (2)  Liability  of  Lessor.  — See  notes  t,  2. 

439.  (3)  Liability  of  Lessee,  —  See  note  5. 

410.  (4)  Liability  for  Act  of  Agent  — (a)  In  General.  —  See  note  I. 

411.  (0)  Independent  Contractor  Rule. —  See  note  2. 

1  (5)  Origin  of  Fire  Question  of  Fact  for  fury.  —  See  note  2. 

443.  Wherever,  Therefore,  There  Is  a  Conflict  of  Evidence.  —  See  note  I. 
Against  Weight  of  Evidence.  —  See  note  2. 

Presumption  or  Inference  of  Origin  of  Fire.  —  Sec  note  3. 
Where  No  Evidence  as  to  Origin  of  Fire.  —  See  note  5- 

c.  That  Defendant's  Act  Was  Negligent  —  (1)  In  General. 
See  note  7. 

444.  (2)  Direct  Proof  of  Particular  Act.  —  See  note  I. 

445.  Particular  Engine  Causing  Fire.  —  See  note  3. 

(3)  Degree  of  Negligence  Required.  —  See  note  8. 


43§.  1.  Liability  of  Lessor.  —  Brady  v.  Jay, 
hi  La.  1071. 

2.  Consequences  of  Different  Rule.  —  Brady  v. 
Jay,  1 1 1  La.  1071.  . 

439.  5.  Liability  of  Lessee.  —  Bush  v.  South- 
ern R.  Co.,  63  S.  Car.  96. 

440.  1.  Liability  for  Act  of  Agent.  —  Rolfe 
v.  Boston,  etc.,  R.  Co.,  69  N.  H.  476. 

44 1 .  2.  Acts  of  Independent  Contractors.  — 
Craft  v.  Albemarle  Timber  Co.,  132  N.  Car.  151. 

Liability  of  Railroad  for  Fire  Caused  by  Defective 
Engine. — -Brady  v.  Jay,  111  La.  1071. 

442.  2.  Origin  of  Fire  —  Question  for  Jury  — 
United  States.  —  Lesser  Cotton  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  (C.  C.  A.)  114  Fed.  Rep.  133; 
Denver  v.  Porter,  (C.  C.  A.)  126  Fed.  Rep.  288. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Mar- 
bury  Lumber  Co.,  132  Ala.  520,  90  Am.  St.  Rep. 
917;  Southern  R.  Co.  v.  Johnson,  141  Ala.  575. 

Colorado.  —  Burlington,  etc.,  R.  Co.  v.  Burch, 
17  Colo.  App.  491. 

Illinois.  —  Cleveland,  etc.,  R.  Co.  v.  Hornsby, 
202  111.  138. 

Iowa.  —  Black  v.  Minneapolis,  etc.,  R.  Co., 
122  Iowa  32. 

Kansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Ludlum, 
63  Kan.  719;  Kansas  City,  etc.,  R.  Co.  v.  Perry, 
65  Kan.  792 ;  Kansas  City,  etc.,  R.  Co.  v. 
Blaker,  68  Kan.  244. 

Massachusetts.  —  Bowen  v.  Boston,  etc.,  R. 
Co.,  179  Mass.  524. 

A'ebraska.  —  Creighton  v.  Chicago,  etc.,  R. 
Co.,  (Neb.  1903)  94  N.  W.  Rep.  527;  Chicago, 
etc.,  R.  Co.  v.  Beal,  (Neb.  1903)  94  N.  W.  Rep. 
956;  Union  Pac.  R.  Co.  v.  Fickenscher,  (Neb. 
1904)  100  N.  W.  Rep.  207. 

New  York.  —  O'Reilly  v.  Erie  R.  Co.,  72  N. 
Y.  App.  Div.  228  ;  Smith  v.  Long  Island  R.  Co., 
79  N.  Y.  App.  Div.  171. 

North  Carolina.  —  Hamburg-Bremen  F.  Ins. 
Co.  v.  Atlantic  Coast  Line  R.  Co.,  132  N.  Car. 
75  ;  Simpson  v.  Enfield  Lumber  Co.,  133  N.  Car. 
95,  reversing  131  N.  Car.  518;  Cheek  v.  Oak 
Grove  Lumber  Co.,  134  N.  Car.  225. 

Pennsylvania.  —  Matthews  v.  Pittsburg,  etc., 
R.  Co.,  18  Pa.  Super.  Ct.  10;  Elder  Tp.  School 
Dist.  v.  Pennsylvania  R.  Co.,  26  Pa.  Super.  Ct. 
112. 

Rhode  Island.  —  MacDonald  v.  New  York, 
etc.,  R.  Co.,  25  R.  I.  40. 

South  Carolina.  —  Brown  v.  Carolina  Midland 
R.  Co.,  64  S.  Car.  365. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Florence, 


(Tex.  Civ.  App.  1903)  74  S.  W.  Rep.  802; 
Duckworth  v.  Ft.  Worth,  etc.,  R.  Co.,  33  Tex. 
Civ.  App.  66. 

Washington.  —  Abrams  v.  Seattle,  etc.,  R.  Co., 

27  Wash.  507. 

Canada.  ■ — ■  Rainville  v.  Grand  Trunk  R.  Co., 

28  Ont.  625,  affirmed  25  Ont.  App.  243,  29  Can. 
Sup.  Ct.  201. 

443.  1.  Denver  v.  Porter,  (C.  C.  A.)  126 
Fed.  Rep.  288;  Southern  R.  Co.  v.  Johnson,  141 
Ala.  575;  Cheek  v.  Oak  Grove  Lumber  Co.,  134 
N.  Car.  225  ;  McTavish  v.  Great  Northern  R. 
Co.,  8  N.  Dak.  333. 

2.  Against  Weight  of  Evidence.  —  Brennan 
Lumber  Co.  v.  Great  Northern  R.  Co.,  77  Minn. 
360  ;  Union  Pac.  R.  Co.  v.  Fickenscher,  (Neb. 
1904)  100  N.  W.  Rep.  207;  Chesapeake,  etc.,  R. 
Co.  v.  Heath,  103  Va.  64. 

3.  Presumption  as  to  Origin  of  Fire.  —  Grand 
Trunk  R.  Co.  v.  Rainville,  29  Can.  Sup.  Ct.  201, 
affirming  25  Ont.  App.  242,  28  Ont.  625  ;  South- 
ern R.  Co.  v.  Johnson,  141  Ala.  575  ;  Baltimore, 
etc.,  R.  Co.  v.  Perryman,  95  111.  App.  199; 
Baltimore,  etc.,  R.  Co.  v.  Irwin,  97  111.  App. 
337;  Kansas  City,  etc.,  R.  Co.  v.  Blaker,  68  Kan. 
244;  Bowen  v.  Boston,  etc.,  R.  Co.,  179  Mass. 
524;  Gibbs  v.  St.  Louis,  etc.,  R.  Co.,  104  Mo. 
App.  276  ;  Brown  v.  Carolina  Midland  R.  Co., 
64  S.  Car.  365. 

5.  Where  No  Evidence  of  Origin.  —  Ragsdale 
v.  Southern  R.  Co.,  121  Fed.  Rep/.  924:  Bren- 
nan Lumber  Co.  v.  Great  Northern  R.  Co.,  77 
Minn.  360;  Swenson  v.  Erlandson,  86  Minn. 
263  ;  Gibbs  v.  St.  Louis,  etc.,  R.  Co.,  104  Mo. 
App.  276. 

7.  Negligence  Gist  of  Action.  —  Garrett  v. 
Southern  R.  Co.,  (C.  C.  A.)  101  Fed.  Rep.  102; 
Denver  v.  Porter,  (C.  C.  A.)  126  Fed.  Rep. 
288;  Wabash  R.  Co.  v.  Lackey,  31  Ind.  App. 
103  ;  Anderson  v.  Oregon  R.,  etc.,  Co.,  45  Ore- 
gon 211;  Matthews  v.  Pittsburg,  etc.,  R.  Co., 
18  Pa.  Super.  Ct.  10. 

444.  1,  Particular  Act  of  Negligence.  — 
Toledo,  etc.,  R.  Co.  v.  Fenstermaker,  163  Ind. 
534  ;  Norwich  Ins.  Co.  v.  Oregon  R.  Co..  (Ore- 
gon 1905)  78  Pac.  Rep.  1025. 

445.  3.  Particular  Engine.  —  Chicago,  etc., 
R.  Co.  v.  Kreig,  22  Ind.  App.  393  ;  Alabama,  etc.. 
R.  Co.  v.  TF-trxa  Ins.  Co.,  82  Miss.  770. 

8.  Gross  Negligence  Unnecessary. —  Brown  Store 
Co.  v.  Chattahoochee  Lumber  Co.,  121  Ga.  809, 
distinguishing  and  explaining  Macon,  etc..  R. 
Co.  v.  McConnell,  31  Ga.  133,  76  Am.  Dec.  685. 


90 


Vol.  XIII. 


FIRES. 


447-15-7 


447.  V.  Natural  and  Proximate  Cause  —  4.  General  Rule  of  Liability. 

—  See  note  3. 

448.  6.  How  Liability  Determined  —  a.  Rule  of  Anticipation  of 
Consequences  —  (1)  In  General.  —  See  note  2. 

440.     The  Material  Question  in  Cases  of  the  Present  Description.  —  See  notes  I,  2. 

450.  See  note  I. 

(2)  Extent  and  Limits  of  Rule  of  Anticipation  of  Consequences.  — 
See  notes  3,  4. 

b.  Necessity  for  Direct  Communication  of  Fire  —  (i)  Gen- 
eral Rule.  —  See  note  5. 

451.  See  notes  1,  3. 

453.    (2)  Contrary  Doctrine  —  Ryan  and  Kerr  Cases. — See  note  5. 

453.  (3)  No  Arbitrary  Limit  of  Time  or  Distance.  —  See  note  1. 

454.  The  True  Rule  Is  that  Intervening  Time  or  Distance.  —  See  note  3. 

c    Fire  First  Communicated  to  Defendant's  Own  Prop- 
erty. —  See  notes  4,  5. 

455.  7.  Intervening  Agencies  —  b.  Negligence  of  Third  Party.  —  See 
note  6. 

457.  c.  Intervention  of  Natural  Forces  —  (i)  In  General.  —  See 
note  1 . 


447.  3.  Proximate  Consequences.  —  Arm- 
strong v.  Wilmington,  etc.,  R.  Co.,  130  N.  Car.  64. 

Usual,  Direct,  and  Necessary  Consequences.  — 
Brown  Store  Co.  v.  Chattahoochee  Lumber  Co., 
121  Ga.  809. 

44§.  2.  General  Rule  as  to  Anticipation  of 
Consequences.  —  Illinois  Cent.  R.  Co.  v.  Almon, 
100  111.  App.  530;  Pittsburgh,  etc.,  R.  Co.  v. 
Indiana  Horseshoe  Co.,  154  Ind.  322;  Chicago, 
etc.,  R.  Co.  v.  Kreig,  22  Ind.  App.  393  ;  Chicago, 
etc.,  R.  Co.  v .  Ross,  24  Ind.  App.  222 ;  Lake 
Erie,  etc.,  R.  Co.  V.  Keiser,  25  Ind.  App.  417; 
Hoffman  v.  King,  160  N.  Y.  618,  73  Am.  St. 
Rep.  715- 

The  Test  Is  that  the  Consequences  Ought  to  Have 
Been  Anticipated  hy  an  Ordinarily  Prudent  Person, 

under  like  circumstances,  and  not  that  they 
ought  to  have  been  anticipated  by  the  defend- 
ant. Knickcl  v.  Chicago,  etc.,  R.  Co.,  123  Wis.  327. 

4J9.  1.  Statement  of  Material  Consideration. 
—  Illinois  Cent.  R.  Co.  v.  Almon,  100  111.  App. 
53°- 

2.  Fire  Communicated  from  Intermediate  Build- 
ing. —  Kansas  City,  etc.,  R.  Co.  v.  Blaker,  68 
Kan.  244. 

450.  1.  Injury  Not  Too  Remote.  — Clark  v. 
San  Francisco,  etc.,  R.  Co.,  142  Cal.  614;  St. 
Louis  Southwestern  R.  Co.  v.  Gentry,  (Tex. 
Civ.  App.  1904)  80  S.  W.  Rep.  844. 

3.  Particular  Manner  of  Loss.  —  Chicago,  etc., 
R.  Co.  v.  Willard.  11 1  111.  App.  225;  Lieuallen 
v.  Mosgrove,  37  Oregon  446. 

The  Test  Is  Not  the  Consequences  That  the  De- 
fendant Might  Have  Anticipated  as  the  result 
of  its  act  or  omission,  but  what  an  ordinarily 
prudent  person,  under  like  circumstances,  would 
have  anticipated.  Knickel  v.  Chicago,  etc.,  R. 
Co.,  1 23  Wis  327. 

4.  If  the  Consequences  Follow  in  Unbroken  Se- 
quence from  the  Wrong  to  the  Injury,  without  an 
intervening  efficient  cause,  it  is  sufficient  if  at 
the  time  of  the  negligence  the  wrongdoer  might, 
by  the  exercise  of  ordinary  care,  have  foreseen 
that  some  injury  might  result  from  his  negli- 
gence. Chicago,  etc.,  R.  Co.  v.  Willard,  in  111. 
App.  225. 


5.  Direct  Communication  of  Fire  Unnece3saty. 
—  Clark  v.  San  Francisco,  etc.,  R.  Co.,  142  Cal. 
614;  Pittsburgh,  etc.,  R.  Co.  v.  Indiana  Horse- 
shoe Co.,  154  Ind.  322;  Chicago,  etc.,  R.  Co.  v. 
Ross,  24  Ind.  App.  222 ;  Kansas  City,  etc.,  R. 
Co.  v.  Blaker,  68  Kan.  244;  Alabama,  etc.,  R. 
Co.  v.  Barrett,  78  Miss.  432  ;  St.  Louis  South- 
western R.  Co.  v.  Gentry,  (Tex.  Civ.  App.  1904) 
80  S.  W.  Rep.  844. 

451.  1.  On  What  Liability  Depends.  —  Pitts- 
burgh, etc.,  R.  Co.  v.  Iddings,  28  Ind.  App.  504. 

3.  Fire  Burning  Across  Intervening  Lands.  — 
Clark  7'.  San  Francisco,  etc.,  R.  Co.,  142  Cal. 
614;  Kansas  City,  etc.,  R.  Co.  v.  Blaker,  68 
Kan.  244  ;  Alabama,  etc.,  R.  Co.  v.  Barrett,  78 
Miss.  432 ;  St.  Louis  Southwestern  R.  Co.  v. 
Gentry,  (Tex.  Civ.  App.  1904)  80  S.  W.  Rep. 
844. 

452.  5.  Ryan  Case  Followed.  —  Hoffman  v. 
King,  160  N.  Y.  618,  73  Am.  St.  Rep.  715;  Van 
Inwegen  v.  Port  Jervis,  etc.,  R.  Co.,  165  N.  Y. 
625,  reversing  34  N.  Y.  App.  Div.  95  ;  Hitch- 
cock v.  Riley,  (Supm.  Ct.  Tr.  T.)  44  Misc.  ( N. 
Y.)  260. 

453.  1.  Period  of  Time  Elapsing.  —  Lake 
Erie,  etc.,  R.  Co.  v.  Keiser,  25  Ind.  App.  417; 
Alabama,  etc.,  R.  Co.  v.  Barrett,  78  Miss.  432  ; 
St.  Louis  Southwestern  R.  Co.  v.  Gentry,  (Tex. 
Civ.  App.  1904)  80  S.  W.  Rep.  844. 

454.  3.  Statement  of  Approved  Rule.  —  Ala- 
bama, etc.,  R.  Co.  v.  Barrett,  78  Miss.  432;  St. 
Louis  Southwestern  R.  Co.  v.  Gentry,  (Tex.  Civ. 
App.  1904)  80  S.  W.  Rep.  844. 

4.  Rule  When  Fire  First  Communicated  to  De- 
fendant's Own  Property.  —  Craft  v.  Albemarle 
Timber  Co.,  132  N.  Car.  151,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  454;  St.  Louis 
Southwestern  R.  Co.  v.  Gentry,  (Tex.  Civ.  App. 
1904)  80  S.  W.  Rep.  844. 

5.  Fire  Originating  on  Roadbed  or  Right  of  Way. 
— ■  Pittsburgh,  etc.,  R.  Co.  v.  Indiana  Horseshoe 
Co.,  154  Ind.  322. 

455.  6.  Negligence  of  Third  Person.  —  Chi- 
cago, etc.,  R.  Co.  v.  Ross.  24  Ind.  App.  222. 

457.  1.  Natural  Agencies.  —  Lake  Erie,  etc., 
R.  Co.  v.  Keiser,  25  Ind.  App.  417. 
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(2)  Wind  as  Intervening  Cause.  —  See  note  3. 
See  note  1. 

Tho  Line  of  Liability  Is  Drawn.  —  See  note  2. 

As  tho  Rule  with  Reference  to  Railroad*  Ii  Expressed.  —  See  note  3. 

8.  Natural  and  Proximate  Cause  Question  of  Fact  for  Jury — a.  In 

—  See  note  2. 
See  note  1. 

9.  Action  by  Insurer  Who  Has  Paid  Lois  —  b.  Rule  of  Subroga- 
tion. —  See  note  I. 

VI.  Negligence  —  2.  What  Is  Negligence  —  b.  In  Connection 

w  ith  Present  Topic.  — See  note  6. 

463.  It  May  Be  Observed  Generally.  —  See  note  I. 

c.  Negligence  in  Starting  Fire.  — See  notes  2,  3,  4. 

464.  d.  Negligence  in  Not  Preventing  Spread.  —  See  note  3. 

465.  illustration.  —  See  note  1. 


458. 
459. 


460. 

General 
461. 
463. 


458.  3.  Wind  as  Intervening  Cause.  — Ala- 
bama G.  S.  R.  Co.  v.  Johnston,  128  Ala.  292; 
Chicago,  etc.,  R.  Co.  v.  Lesh,  158  Ind.  423; 
Chicago,  etc.,  R.  Co.  v.  Ross,  24  Ind.  App. 
222 ;  Lake  Erie,  etc.,  R.  Co.  v.  Keiser,  25  Ind. 
App.  417;  Baylor  v.  Stevens,  16  Pa,  Super.  Ct. 
365. 

■159.  1.  May  Be  Intervening  Cause.  —  Illi- 
nois Cent.  R.  Co.  v.  Almon,  100  111.  App.  530; 
Hitchcock  v.  Riley,  (Supm.  Ct.  Tr.  T.)  44  Misc. 
(N.  Y.)  260. 

2.  Rule  of  Exemption  Stated  —  Wind  Must  Be 
Extraordinary.  — Lieuallen  v.  Mosgrove,  37  Ore- 
gon 446.  See  also  Louisville,  etc.,  R.  Co.  v. 
Sullivan  Timber  Co.,  138  Ala.  379. 

Whirlwind.  — "  One  who  kindles  a  fire  on 
his  own  land  is  not  bound  to  anticipate  and 
guard  against  a  whirlwind  or  any  extraordinary 
high  winds  that  may  ensue."  Bock  v.  Grooms, 
(Neb.  1902)  92  N.  W.  Rep.  603. 

3.  Rule  as  to  Railroads.  —  Alabama  G.  S.  R. 
Co.  v.  Johnston,  128  Ala.  292. 

460.  2.  Question  of  Fact  for  Jury.  —  Clark 
v.  San  Francisco,  etc.,  R.  Co.,  142  Cal.  614; 
Illinois  Cent.  R.  Co.  v.  Almon,  100  111.  App. 
530 ;  St.  Louis  Southwestern  R.  Co.  v.  Gentry, 
(Tex.  Civ.  App.  1904)  80  S.  W.  Rep.  844. 

Question  of  Proximate  Cause  Is  for  Court  to  De- 
cide. —  Chicago,  etc.,  R.  Co.  v.  Ross,  24  Ind. 
App.  222. 

461.  1.  Whether  There  Has  Been  Intervening 
Agency.  —  Illinois  Cent.  R.  Co.  v.  Almon,  100 
III.  App.  530. 

462.  1.  Subrogation  of  Insurer. —  German- 
American  Ins.  Co.  v.  Standard  Gas  Light  Co., 
67  N.  Y.  App.  Div.  539,  affirmed  174  N.  Y.  508; 
Lake  Erie,  etc.,  R.  Co.  v.  Falk,  62  Ohio  St.  297. 
See  also  Dyer  v.  Maine  Cent.  R.  Co.,  99  Me. 
195  ;  Missouri,  etc.,  R.  Co.  v.  Keahey,  (Tex.  Civ. 
App.  1904)  83  S.  W.  Rep.  1 102. 

Whether  the  Action  Is  a  Statutory  or  a  Common- 
law  One,  an  insurance  company  which  has  paid 
the  loss  may  be  subrogated  to  the  rights  of  the 
insured,  but  in  the  former  case  the  action  must 
be  brought  in  the  name  of  the  insured.  Crissey, 
etc.,  Lumber  Co.  v.  Denver,  etc.,  R.  Co.,  17  Colo. 
Apr-  275. 

The  Insurance  Company  May  Maintain  the 
Action  in  its  own  name,  in  North  Carolina,  by 
virtue  of  the  North  Carolina  Laws  of  1899,  c. 
54,  §  43.  Hamburg-Bremen  F.  Ins.  Co.  v.  At- 
lantic Coast  Line  R.  Co.,  132  N.  Car.  75. 


Contract  Exempting  Railroad  from  Liability.  — 

Kennedy  v.  Iowa  State  Ins.  Co.,  119  Iowa  29. 

6.  Negligence  in  Fire  Cases.  —  Anderson  v. 
Oregon  R.,  etc.,  Co.,  45  Oregon  211. 

463.  1.  In  What  Negligence  May  Consist.  — 
Wabash  R.  Co.  v.  Lackey,  31  Ind.  App.  103. 

2.  Negligence  in  Starting  Fire.  —  Vansyoc  v. 
Free  water-Cemetery  Assoc.,  63  Neb.  143  ;  Bock 
v.  Grooms,  (Neb.  1902)  92  N.  W.  Rep.  603. 

3.  Fire  Set  on  Calm  Morning. —  Bock  v. 
Grooms,  (Neb.  1902)  92  N.  W.  Rep.  603. 

4.  May  Be  Negligence.  —  Harris  v.  Savage, 
(Kan.  1905)  79  Pac.  Rep.  113;  Craft  v.  Albe- 
marle Timber  Co.,  132  N.  Car.  151,  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  463 ; 
Texas  Pac.  R.  Co.  v.  Leon  &  H.  Blum  Land  Co., 
(Tex.  Civ.  App.  1899)  49  S.  W.  Rep.  253. 

Due  Care  in  Preventing  Spread  No  Excuse.  — 
Wabash  R.  Co.  v.  Lackey,  31  Ind.  App.  103. 

464.  3.  Permitting  or  Not  Preventing  Spread 
—  United  States.  —  Clark  v.  Kansas  City,  etc., 
R.  Co.,  (C.  C.  A.)  129  Fed.  Rep.  341. 

California.  —  Clark  v.  San  Francisco,  etc.,  R. 
Co.,  142  Cal.  614. 

Illinois.  —  Indiana,  etc.,  R.  Co.  v.  Hawkins, 
84  111.  App.  39. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322;  Lake  Erie,  etc.,  R. 
Co.  v.  Miller,  24  Ind.  App.  662  ;  Lake  Erie,  etc., 
R.  Co.  v.  Keiser,  25  Ind.  App.  417. 

Kansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Ludlum, 
63  Kan.  719;  Harris  v.  Savage,  (Kan.  1905)  79 
Pac.  Rep.  113. 

Missouri.  —  Grant  v.  Omaha,  etc.,  R.  Co.,  94 
Mo.  App.  312. 

Nebraska. —  Bock  v.  Grooms,  (Neb.  1902)  92 
N.  W.  Rep.  603. 

Oregon.  — ■  Lieuallen  v.  Mosgrove,  37  Oregon 
446. 

Washington.  —  Abrams  v.  Seattle,  etc.,  R.  Co., 
27  Wash.  507. 

Wisconsin. — Rylander  v.  Laursen,  124  Wis.  2. 
Continuing  Duty  to  Prevent  Escape  or  Spread  of 

Fire.  —  Brister  v.  Illinois  Cent.  R.  Co.,  84  Miss. 

33- 

Liability  Not  Dependent  on  Knowledge  of  Exist- 
ence of  Fire.  —  Pittsburgh,  etc.,  R.  Co.  v.  In- 
diana Horseshoe  Co.,  154  Ind.  322. 

465.  1.  Fire  from  Engine  —  No  Negligence 
in  Escape.  —  Lake  Erie,  etc.,  R.  Co.  v.  Keiser, 
25  Ind.  App.  417. 

Train  Crew  Not  Obliged  to  Extinguish  Fire.  — 
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466.  Failure  to  Keep  Watchmen  Stationed  Along  Line  of  Boad.  —  See  note  I . 

/.  Combustibles  on  Right  of  Way  —  (i)  General  Rule.  —  See 

note  4. 

467.  Illustration.  —  See  note  2. 

468.  Combustibles  Must  Have  Contributed  to  Damage.  —  See  note  I. 

(3)  Degree  of  Care  Required.  —  See  note  4. 

469.  (4)  Fire  Need  Not  Be  Negligently  Started.  —  See  note  2. 

470.  (6)  Combustibles  on  Right  of  Way  Not  Negligence  Per  Se  —  (a)  Gen- 
eral Rule.  —  See  notes  2,  3. 


Galveston,  etc.,  R.  Co.  v.  Chittim,  31  Tex.  Civ. 
App.  40. 

406.    1.  Watchmen  Along  Line  of  Boad.  — 

See  Crofoot  v.  Syracuse,  etc.,  R.  Co.,  75  N. 
Y.  App.  Div.  157. 

4.  Combustibles  on  Bight  of  Way  —  United 
States.  —  Great  Northern  R.  Co.  v.  Coats,  (C. 
C.  A.)  115  Fed.  Rep.  452. 

California.  —  Clark  v.  San  Francisco,  etc.,  R. 
Co.,  142  Cal.  614. 

Illinois.  —  Indiana,  etc.,  R.  Co.  v.  Hawkins, 
84  111.  App.  39. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  466;  Wabash 
R.  Co.  v.  Miller,  158  Ind.  174;  Lake  Erie,  etc., 
R.  Co.  v.  Miller,  24  Ind.  App.  662  ;  Pittsburgh, 
etc.,  R.  Co.  v.  Iddings,  28  Ind.  App.  504. 

Kansas.  —  Sprague  v.  Atchison,  etc.,  R.  Co., 
(Kan.  1904)  78  Pac.  Rep.  828. 

New  York.  —  Hoffman  v.  King,  160  N.  Y. 
618,  73  Am.  St.  Rep.  715- 

North  Carolina.  —  McMillan  v.  Wilmington, 
etc.,  R.  Co.,  126  N.  Car.  725  ;  Shields  v.  Nor- 
folk, etc.,  R.  Co.,  129  N.  Car.  1  ;  Livermon  v. 
Roanoke,  etc.,  R.  Co.,  131  N.  Car.  527;  Ham- 
burg-Bremen F.  Ins.  Co.  v.  Atlantic  Coast  Line 
R.  Co.,  132  N.  Car.  75  ;  Craft  v.  Albemarle  Tim- 
ber Co.,  132  N.  Car.  151  ;  Simpson  v.  Enfield 
Lumber  Co.,  133  N.  Car.  95,  reversing  131  N. 
Car.  518. 

North  Dakota.  —  McTavish  v.  Great  North- 
ern R.  Co.,  8  N.  Dak.  333. 

Pennsylvania.  —  Elder  Tp.  School  Dist.  v. 
Pennsylvania  R.  Co.,  26  Pa.  Super.  Ct.  112. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Wooldridge, 
(Tex.  Civ.  App.  1901)  63  S.  W.  Rep.  905; 
Texas,  etc.,  R.  Co.  v.  Rutherford,  28  Tex.  Civ. 
App.  590. 

Washington.  —  Abrams  v.  Seattle,  etc.,  R.  Co., 
27  Wash.  507. 

467.  9.  Accumulation  of  Combustibles  Held 
to  Be  Negligence  —  United  States.  —  Great 
Northern  R.  Co.  v.  Coats,  (C.  C.  A.)  115  Fed. 
Rep.  452. 

Illinois.  —  Indiana,  etc.,  R.  Co.  v.  Hawkins, 
84  111.  App.  39. 

Indiana.- — Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322,  citing  13  Am.  and 
Enc.  Encyc.  of  Law  (2d  ed.)  467;  Lake  Erie, 
etc.,  R.  Co.  v.  Miller,  24  Ind.  App.  662. 

Kansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Ludluin, 
63  Kan.  719. 

New  York.  —  Hoffman  v.  King,  160  N.  Y. 
618,  73  Am.  St.  Rep.  715. 

North  Carolina.  —  Shields  v.  Norfolk,  etc.,  R. 
Co.,  129  N.  Car.  1  :  Livermon  v.  Roanoke,  etc., 
R.  Co.,  131  N.  Car.  527. 

Canada.  —  Grand  Trunk  R.  Co.  v.  Rainville. 


29  Can.  Sup.  Ct.  201,  affirming  25  Ont.  Apjp. 
242. 

46§.  1.  Damage  Due  to  Combustibles. — Ham- 
burg-Bremen F.  Ins.  Co.  v.  Atlantic  Coast  Line 
R.  Co.,  132  N.  Car.  75.  See  also  Louisville,  etc., 
R.  Co.  v.  Sullivan  Timber  Co.,  138  Ala.  379. 

Evidence  of  Condition  of  Right  of  Way  Imma- 
terial. —  International,  etc.,  R.  Co.  v.  Morgan, 
28  Tex.  Civ.  App.  348. 

4.  Degree  of  Care.  —  Pittsburgh,  etc.,  R.  Co. 
v.  Indiana  Horseshoe  Co.,  154  Ind.  322;  Waters 
v.  Atlantic  City  R.  Co.,  (N.  J.  1899)  43  Atl. 
Rep.  670. 

Only  Beasonable  Care  Bequired.  —  Waters  v. 
Atlantic  City  R.  Co.,  (N.  J.  1899)  43  Atl.  Rep. 
670 ;  Ft.  Worth,  etc.,  R.  Co.  v.  Dial,  (Tex.  Civ. 
App.  1905)  85  S.  W.  Rep.  22. 

469.  2.  Lack  of  Negligence  in  Starting  Fire 

—  United  States.  —  Great  Northern  R.  Co.  v. 
Coats,  (CCA.)  115  Fed.  Rep.  452. 

Illinois.  —  Indiana,  etc.,  R.  Co.  v.  Hawkins, 
84  111.  App.  39  ;  Baltimore,  etc.,  R.  Co.  v.  Perry- 
man,  95  111.  App.  199  ;  Baltimore,  etc.,  R.  Co.  v. 
Irwin,  97  111.  App.  337.  See  also  Lake  Erie,  etc., 
R.  Co.  v.  Murray,  86  111.  App.  461. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  469;  Lake  Erie, 
etc.,  R.  Co.  Miller,  24  Ind.  App.  662  ;  Pitts- 
burgh, etc.,  R.  Co.  v.  Iddings,  28  Ind.  App.  504. 

Kansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Ludlum, 
63  Kan.  719. 

North  Carolina.  —  Simpson  v.  Enfield  Lum- 
ber Co.,  133  N.  Car.  95,  reversing  131  N.  Car. 
518. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Wooldridge, 
(Tex.  Civ.  App.  1901)  63  S.  W.  Rep.  905; 
Galveston,  etc.,  R.  Co.  v.  Chittim,  31  Tex.  Civ. 
App.  40. 

Washington.  —  Abrams  v.  Seattle,  etc.,  R. 
Co..  27  Wash.  507. 

470.  2.  Combustibles  Not  Negligence  Per  Se. 

—  Owen  v.  Cook,  9  N.  Dak.  134;  Stephenson 
V.  Pennsylvania  R.  Co..  20  Pa.  .Super.  Ct.  157; 
Ft.  Worth,  etc..  R.  Co.  v.  Dial,  (Tex.  Civ.  App. 
1005)  85  S.  W.  Rep.  22;  Gulf,  etc.,  R.  Co.  v. 
Jordan,  25  Tex.  Civ.  App.  82. 

A  Railroad  Is  Guilty  of  Actionable  Negligence 
if  it  knowingly  permits  the  accumulation  of 
combustible  materials  on  its  right  of  way  ;  and 
it  is  liable  for  the  escape  of  a  fire  which  it 
starts  thereon  by  sparks  from  one  of  its  engines, 
though  it  has  no  knowledge  of  the  existence  of 
the  fire.  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322. 

3.  May  Constitute  Negligence. —  Livermon  v. 
Roanoke,  etc.,  R.  Co.,  131  N.  Car.  527;  Ham- 
burg-Bremen F.  Ins.  Co.  v.  Atlantic  Coast  Line 
R.  Co.,  132  N.  Car.  75. 
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171.     Prima  Facie  Sufficient  to  Warrant  Finding  of  Negligence 

(b)  Rule  under  Statutes.  —  See  note  2. 

\7'i.  g.  Construction  of  Engines  and  Machinery 

to  Pri  vent  liscape  of  Fire  —  (a)  General  Rule.  —  See  note  2. 
47 it.     Every  Possible  Precaution  Not  Required.  —  See  notes  I,  2. 
471.    See  note  i. 

If  a  Railroad  Company  Discharges  Its  Duty  in  This  Respect.  — 


See  note  I. 
—  (2)  Appliances 

See  note  2. 


471.  1.  Prima  Facie  Negligence.  —  Grand 
Trunk  R.  Co.  v.  Rainville,  29  Can.  Sup.  Ct.  201, 
affirming  25  Ont.  App.  242. 

2.  Rule  under  Statutes.  —  Baltimore,  etc.,  R. 
Co.  v.  Perryman,  95  111.  App.  199. 

472.  2.  Appliances  to  Prevent  Escape  of  Fire 

—  United  States.  —  McCullen  v.  Chicago,  etc., 
R.  Co.,  (C.  C.  A.)  101  Fed.  Rep.  66;  Lesser 
Cotton  Co.  v.  St.  Louis,  etc.,  R.  Co.,  (C.  C.  A.) 
114  Fed.  Rep.  133;  Great  Northern  R.  Co.  v. 
Coats,  (C.  C.  A.)  115  Fed.  Rep.  452. 

Georgia.  —  Southern  Pine  Co.  v.  Smith,  113 
Ga.  629. 

Illinois.  —  Cleveland,  etc.,  R.  Co.  v.  Hornsby, 
202  111.  138;  Chicago,  etc.,  R.  Co.  v.  American 
Straw-board  Co.,  91  111.  App.  635,  affirmed  190 
111.  268. 

Kentucky.  —  Illinois  Cent.  R.  Co.  v.  Scheible, 
(Ky.  1903)  72  S.  W.  Rep.  325;  Mills  v.  Louis- 
ville, etc.,  R.  Co.,  116  Ky.  309. 

Louisiana. — -Brady  v.  Jay,  in  La.  1071,  cit- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
472- 

Mississippi.  —  Clisby  v.  Mobile,  etc.,  R.  Co., 
78  Miss.  937. 

North  Carolina.  —  Raleigh  Hosiery  Co.  v. 
Raleigh,  etc.,  R.  Co.,  131  N.  Car.  238;  Bottoms 
v.  Seaboard  Air  Line  R.  Co.,  136  N.  Car.  472. 

Oregon.  —  Anderson  v.  Oregon  R.,  etc.,  Co., 
45  Oregon  211. 

Pennsylvania. —  Matthews  v.  Pittsburg,  etc., 
R.  Co.,  18  Pa.  Super.  Ct.  10. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Fort, 
112  Tenn.  432. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Carter,  95 
Tex.  461  ;  San  Antonio,  etc.,  R.  Co.  v.  Adams, 
(Tex.  Civ.  App.  1902)  66  S.  W.  Rep.  378;  St. 
Louis  Southwestern  R.  Co.  v.  Goodnight,  32 
Tex.  Civ.  App.  256 ;  Missouri,  etc.,  R.  Co.  v. 
Florence,  (Tex.  Civ.  App.  1903)  74  S.  W.  Rep. 
802. 

Virginia.  —  Kimball  v.  Borden,  97  Va.  477 ; 
White  v.  New  York,  etc.,  R.  Co.,  99  Va.  357 ; 
Norfolk,  etc.,  R.  Co.  v.  Perrow,  101  Va.  345. 

Canada.  —  Jackson  v.  Grand  Trunk  R.  Co., 
32  Can.  Sup.  Ct.  245. 

Evidence  Must  Show  Equipment  with  Most  Ap- 
proved Spark  Arrester.  —  Southern  R.  Co.  v. 
Puckett,  121  Ga.  322. 

Failure  to  Have  Spark  Arrester  Must  Be  Proxi- 
mate Cause  of  Fire.  —  Cheek  v.  Oak  Grove  Lum- 
ber Co.,  134  N.  Car.  225. 

Duty  of  Mill  Owner  to  Employ  Spark  Arrester. 

—  Rylander  v.  Laursen,  124  Wis.  2. 

473.  1.  Every  Possible  Precaution.  —  Lesser 
Cotton  Co.  v.  St.  Louis,  etc.,  R.  Co.,  (C.  C.  A.) 
114  Fed.  Rep.  133;  Chicago,  etc.,  R.  Co.  v. 
American  Strawboard  Co.,  91  111.  App.  63s, 
affirmed  190  111.  258;  Duckworth  v.  Ft.  Worth, 
etc.,  R.  Co.,  33  Tex.  Civ.  App.  66  ;  Farrington 
r.-Rutland  R.  Co.,  72  Vt.  24  ;  Kimball  v.  Borden, 
97  Va.  477. 


2.  Most  Approved  Appliances.  —  Lesser  Cotton 
Co.  v.  St.  Louis,  etc.,  R.  Co.,  (C.  C.  A.)  114 
Fed.  Rep.  133  ;  Anderson  v.  Oregon  R.,  etc., 
Co.,  45  Oregon  211;  Missouri,  etc.,  R.  Co.  v. 
Carter,  95  Tex.  461. 

Degree  of  Care  Required.  —  St.  Louis  South- 
western R.  Co.  v.  Crabb,  (Tex.  Civ.  App.  1904) 

80  S.  W.  Rep.  408 ;  Missouri,  etc.,  R.  Co.  v. 
Hopkins,  (Tex.  Civ.  App.  1904)  80  S.  W.  Rep. 
414;  Missouri,  etc.,  R.  Co.  v.  Jordan,  (Tex.  Civ. 
App.  1904)  82  S.  W.  Rep.  791  ;  Houston,  etc., 
R.  Co.  v.  Laforge,  (Tex.  Civ.  App.  1905)  84 
S.  W.  Rep.  1072. 

Reasonable  Care  in  the  Procuring  of  the  Most 
Approved  Appliances,  and  not  reasonable  care 
in  their  actual  adoption,  is  the  measure  of  a 
railroad  company's  duty.  Anderson  v.  Oregon 
R.,  etc.,  Co.,  45  Oregon  211. 

474.  1.  Best  and  Most  Approved.  —  Louis- 
ville, etc.,  R.  Co.  v.  Samuels,  (Ky.  1900)  57  S. 
W.  Rep.  235  ;  Missouri,  etc.,  R.  Co.  v.  Carter, 
95  Tex.  461. 

"  Best  Appliances."  —  Lesser  Cotton  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  (C.  C.  A.)  114  Fed.  Rep.  133. 

"  The  Best  Approved  Appliances."  —  St.  Louis 
Southwestern  R.  Co.  v.  Goodnight,  32  Tex.  Civ. 
App.  256. 

"  Best  "  and  "  Safest  "  Are  Interchangeable 
Terms.  —  Cleveland,  etc.,  R.  Co.  v.  Hornsby,  202 
111.  138. 

The  Exercise  of  the  Degree  of  Care  that  Would 
Be  Exercised  by  a  Person  of  Ordinary  Prudence 

under  the  same  or  similar  circumstances  is  all 
that  is  required  of  a  railroad  in  the  equip- 
ment of  its  engines.  Duckworth  v.  Ft.  Worth, 
etc.,  R.  Co.,  33  Tex.  Civ.  App.  66. 

2.  Effect  of  Compliance  with  Rule  as  to  Ap- 
pliances —  Georgia.  —  Akins  v.  Georgia  R.,  etc., 
Co.,  in  Ga.  815;  Georgia,  etc.,  R.  Co.  v.  Raw- 
son,  112  Ga.  471;  Southern  R.  Co.  v.  Williams, 
113  Ga.  335. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Madison. 

81  111.  App.  393- 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Fenster- 
maker,  163  Ind.  534;  Toledo,  etc.,  R.  Co.  v. 
Parks,  163  Ind.  592. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Samuels, 
(Ky.  1900)  57  S.  W.  Rep.  235  ;  Cincinnati,  etc., 
R.  Co.  v.  Caskey,  (Ky.  1903)  74  S.  W.  Rep. 
201;  Mills  v.  Louisville,  etc.,  R.  Co.,  116  Ky. 

309-  • 

Michigan.  —  Peter  v.  Chicago,  etc.,  R.  Co., 
121  Mich.  324,  80  Am.  St.  Rep.  500. 

Mississippi.  —  Clisby  v.  Mobile,  etc.,  R.  Co., 
78  Miss.  937. 

New  York.  —  Polacsek  v.  Manhattan  R.  Co., 
(Supm.  Ct.  App.  T.)  84  N.  Y.  Supp.  i40;>White 
v.  New  York  Cent.,  etc.,  R.  Co.,  90  N.  Y.  App. 
Div.  356,  affirmed  181  N.  Y.  577. 

Oregon.  —  Anderson  v.  Oregon  R.,  etc.,  Co., 
45  Oregon  an,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  473. 
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474.  (b)  Presumption  as  to  Adequacy  of  Appliances.  —  See  note  3. 

475.  (3)  Adoption  of  New  Appliances —  (a)  General  Rule.  —  See  note  2. 
Question  for  Jury.  —  See  note  4. 

(b)  Limits  and  Extent  of  Rule.  —  See  note  5. 

476.  See  notes  1,  2. 

(4)  Duty  to  Maintain  in  Proper  State  of  Repair.  —  See  note  3. 

477.  See  note  I. 

h.  Negligence  in  Management  of  Engines  —  (i)  In  Genera/. 
—  See  notes  2,  3,  4. 


Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Fort, 
112  Tenn.  432. 

Texas.  —  St.  Louis  Southwestern  R.  Co.  v. 
Goodnight,  32  Tex.  Civ.  App.  256 ;  St.  Louis 
Southwestern  R.  Co.  v.  Crabb,  (Tex.  Civ.  App. 
1904)  80  S.  W.  Rep.  408  ;  Missouri,  etc.,  R.  Co. 
v.  Hopkins,  (Tex.  Civ.  App.  1904)  80  S.  W. 
Rep.  414. 

Virginia.  —  Kimball  v.  Borden,  97  Va.  477. 

Canada.  — Jackson  v.  Grand  Trunk  R.  Co.,  32 
Can.  Sup.  Ct.  245  ;  Oatman  v.  Michigan  Cent.  R. 
Co.,  1  Ont.  L.  Rep.  145. 

474.  3.  Presumption  as  to  Appliances  — 
United  States. — ■  Norris  v.  Baltimore,  etc.,  R. 
Co.,  (C.  C.  A.)  109  Fed.  Rep.  591  ;  Lesser  Cot- 
ton Co.  v.  St.  Louis,  etc.,  R.  Co.,  (C.  C.  A.)  114 
Fed.  Rep.  133;  Carter  v.  Pennsylvania  R.  Co., 
(C.  C.  A.)  120  Fed.  Rep.  663. 

Georgia.  —  Central  of  Georgia  R.  Co.  v. 
Trammell,  114  Ga.  312. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Fenster- 
maker,  163  Ind.  534. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Samuels, 
(Ky.  1900)  57  S.  W.  Rep.  235  ;  Illinois  Cent.  R. 
Co.  v.  Scheible,  (Ky.  1903)  72  S.  W.  Rep.  325; 
Cincinnati,  etc.,  R.  Co.  v.  Caskey,  (Ky.  1903) 
74  S.  W.  Rep.  201. 

Maine.  —  Dyer  v.  Maine  Cent.  R.  Co.,  99  Me. 
195- 

New  York.  —  Peck  v.  New  York  Cent.,  etc., 
R.  Co.,  165  N.  Y.  347,  reversing  37  N.  Y.  App. 
Div.  no;  Munson  v.  New  York  Cent.,  etc.,  R. 
Co.,  55  N.  Y.  App.  Div.  523. 

Texas.  —  Scott  v.  Texas,  etc.,  R.  Co.,  93  Tex. 
625. 

Virginia.  —  White  v.  New  York,  etc.,  R.  Co., 
99  Va.  357- 

475.  2.  Adoption  of  New  Devices. —  Chicago, 
etc.,  R.  Co.  v.  American  Strawboard  Co.,  91 
111.  App.  635,  affirmed  190  111.  268;  Peter  v.  Chi- 
cago, etc.,  R.  Co.,  121  Mich.  324,  80  Am.  St. 
Rep.  500.  . 

4.  Question  for  Jury.  —  See  Chicago,  etc.,  R. 
Co.  v.  American  Strawboard  Co.,  91  111.  App. 
635,  affirmed  190  III.  268. 

5.  Used  and  Approved,  —  Bottoms  v.  Seaboard 
Air  Line  R.  Co.,  136  N.  Car.  472;  Missouri, 
etc.,  R.  Co.  v.  Carter,  95  Tex.  461; 'St.  Louis 
Southwestern  R.  Co.  v.  Gentry,  (Tex.  Civ.  App. 
1 903 )  74  S.  VV.  Rep.  607. 

470.  1.  Railroad  Not  Bound  to  Test  Every 
New  Invention.  —  Chicago,  etc.,  R.  Co.  v.  Ameri- 
can Strawboard  Co.,  91  III.  App.  635,  affirmed 
190  111.  268;  Bottoms  v.  Seaboard  Air  line  R. 
Co.,  136  N.  Car.  472. 

2.  Reasonable  Diligence.  —  Missouri,  etc.,  R. 
Co.  v.  Carter,  95  Tex.  461  ;  St.  Louis  South- 
western R.  Co.  v.  Goodnight,  32  Tex.  Civ.  App. 
256;  St.  Louis  Southwestern  R.  Co.  v.  Gentry, 


(Tex.  Civ.  App.  1903)  74  S.  W.  Rep.  607  ;  Mis- 
souri, etc.,  R.  Co.  v.  Jordan,  (Tex.  Civ.  App. 
1904)  82  S.  W.  Rep.  791. 

3.  Duty  to  Repair.  —  Norris  v.  Baltimore,  etc., 
R.  Co.,  (C.  C.  A.)  109  Fed.  Rep.  591  ;  Great 
Northern  R.  Co.  v.  Coats,  (C.  C.  A.)  115  Fed. 
Rep.  452;  Cleveland,  etc.,  R.  Co.  v.  Tate,  104 
111.  App.  615;  Chicago,  etc.,  R.  Co.  v.  Gilmore, 
22  Ind.  App.  466;  Illinois  Cent.  R.  Co.  v.  Bar- 
ret, (Ky.  1902)  66  S.  W.  Rep.  9;  Illinois  Cent. 
R.  Co.  v.  Scheible,  (Ky.  1903)  72  S.  W.  Rep. 
325  ;  Anderson  v.  Oregon  R.,  etc.,  Co.,  45  Ore- 
gon 211;  Louisville,  etc.,  R.  Co.  v.  Fort,  112 
Tenn.  432 ;  Tyler  Southeastern  R.  Co.  v. 
Hitchins,  26  Tex.  Civ.  App.  400. 

Degree  of  Care  Required  as  to  Repairs.  —  Mis- 
souri, etc.,  R.  Co.  v.  Jordan,  (Tex.  Civ.  App. 
1904)  82  S.  W.  Rep.  791.  See  also  St.  Louis 
Southwestern  R.  Co.  v.  Gentry,  (Tex.  Civ.  App. 
1903)  74  S.  W.  Rep.  607. 

477.  1.  Failure  to  Keep  Spark  Arrester  in 
Repair.  —  Illinois  Cent.  R.  Co.  v.  Barret,  (Ky. 
1902)  66  S.  W.  Rep.  9;  Illinois  Cent.  R.  Co.  v. 
Scheible,  (Ky.  1903)  72  S.  W.  Rep.  325;  Clisby 
v.  Mobile,  etc.,  R.  Co.,  78  Miss.  937. 

2.  Negligence  in  Management  of  Engine. — 
Great  Northern  R.  Co.  v.  Coats,  (C.  C.  A.)  115 
Fed.  Rep.  452;  Cleveland,  etc.,  R.  Co.  v.  Tate, 
104  III.  App.  615;  McDoel  v.  Gill,  23  Ind.  App. 
95  ;  Glanz  v.  Chicago,  etc.,  R.  Co.,  119  Iowa  611  ; 
Anderson  v.  Oregon  R.,  etc.,  Co.,  45  Oregon 
211;  Louisville,  etc.,  R.'Co.  v.  Fort,  112  Tenn. 
432. 

3.  Negligence  in  Handling  Properly  Equipped 
Engine.  —  Norris  v.  Baltimore,  etc.,  R.  Co.,  (C. 
C.  A.)  109  Fed.  Rep.  591  ;  Pittsburgh,  etc.,  R. 
Co.  v.  Wilson,  161  Ind.  701.  See  also  Chicago, 
etc.,  R.  Co.  v.  Kreig,  22  Ind.  App.  393  ;  McDoel 
v .  Gill,  23  Ind.  App.  95  ;  Mills  v.  Louisville, 
etc.,  R.  Co.,  116  Ky.  309;  Matthews  v.  Pittsburg, 
etc.,  R.  Co.,  18  Pa.  Super.  Ct.  10;  Scott  v. 
Texas,  etc.,  R.  Co.,  93  Tex.  625  ;  San  Antonio, 
etc.,  R.  Co.  v.  Adams,  (Tex.  Civ.  App.  1902)  66 
S.  W.  Rep.  578;  Norfolk,  etc.,  R.  Co.  v.  Perrow, 
101  Va.  345- 

4.  Necessity  for  Employment  of  Skilled  Work- 
men, —  Franey  v.  Illinois  Cent.  R.  Co.,  104  111. 
App.  499. 

When  the  Engine  Was  in  Charge  of  a  Competent 
and  Skilful  Engineer,  was  carefully  managed  at 
the  time  of  the  fire,  and  was  in  good  order  and 
equipped  with  one  of  the  best  and  most  ap- 
proved appliances  in  use  for  the  purpose  of 
preventing  the  emission  of  sparks,  the  railroad 
cannot  be  held  liable.  Chicago,  etc.,  R.  Co.  v. 
Madison,  81  III.  App.  393. 

The  Jury  May  Infer  Negligence  at  the  Time  of 
the  Fire  from  evidence  that  the  employees  were 
"  usually  "  careless,  incautious,  or  negligent  in 
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478.  Care  as  Varying  with  Circumstances.  —  See  note  2. 

(2)  Preventing  Emission  of  Sparks.  —  See  notes  4,  5,  6. 

479.  (3)  Speed  of  Train.  —  See  note  1. 
i.  Fuel.  —  See  notes  2,  4. 

480.  f.  Violation  of  Statute  or  Ordinance.  —  See  note  1. 

VII.  Effect  of  Plaintiff's  Contributory  Negligence — 1.  In 
General.  —  Sec  note  5. 

481.  See  note  1. 


the  operation  of  the  engine.    Norwich  Ins.  Co. 

V.  Oregon  R.  Co.,  (Oregon  1905)  78  Pac.  Rep. 
1025. 

Ordinary  Care  Required.  —  Missouri,  etc.,  R. 
Co.  v.  Jordan,  (Tex.  Civ.  App.  1904)  82  S.  W. 
Rep.  791. 

478.    2.  Care  as  Varied  by  Circumstances. — 

Louisville,  etc.,  R.  Co.  v.  Fort,  112  Tenn.  432. 
See  also  Abrams  v.  Seattle,  etc.,  R.  Co.,  27 
Wash.  507. 

4.  Emission  of  Sparks.  —  Louisville,  etc.,  R. 
Co.  v.  Marbury  Lumber  Co.,  125  Ala.  237; 
Louisville,  etc.,  R.  Co.  v.  Sullivan  Timber  Co., 
138  Ala.  379;  Southern  R.  Co.  v.  Williams,  113 
Ga.  335;  Mills  v.  Louisville,  etc.,  R.  Co.,  116 
Ky.  309;  Weeks  v.  Erie  R.  Co.,  57  N.  Y.  App. 
Div.  192;  Williams  v.  Southern  R.  Co.,  130  N. 
Car.  116;  Oatman  v.  Michigan  Cent.  R.  Co.,  1 
Ont.  L.  Rep.  145. 

5.  Emission  of  Unusual  Amount  of  Sparks  — 
United  States.* — Texas,  etc.,  R.  Co.  v.  Watson, 
190  U.  S.  287;  Norris  v.  Baltimore,  etc.,  R.  Co., 
(C.  C.  A.)  109  Fed.  Rep.  591  ;  Lesser  Cotton 
Co.  v.  St.  Louis,  etc.,  R.  Co.,  (C.  C.  A.)  114 
Fed.  Rep.  133;  Carter  v.  Pennsylvania  R.  Co., 
(C.  C.  A.)  120  Fed.  Rep.  663. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Mar- 
bury  Lumber  Co.,  125  Ala.  237;  Louisville,  etc., 
R.  Co.  v.  Marbury  Lumber  Co.,  132  Ala.  520, 
90  Am.  St.  Rep.  917;  Alabama  G.  S.  R.  Co.  v. 
Clark,  136  Ala.  450. 

Georgia. —  Southern  R.  Co.  v.  Williams,  113 
Ga.  335  ;  Central  of  Georgia  R.  Co.  v.  Trammell, 
114  Ga.  312. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Kreig,  22 
Ind.  App.  593 ;  McDoel  v.  Gill,  23  Ind.  App. 
95- 

Kentucky.  —  Illinois  Cent.  R.  Co.  v.  Scheible, 
(Ky.  1903)  72  S.  W.  Rep.  325. 

Montana.  —  Orient  Ins.  Co.  v.  Northern  Pac. 
R.  Co.,  31  Mont.  502. 

Oregon.  —  Norwich  Ins.  Co.  v.  Oregon  R.  Co., 
(Oregon  1905)  78  Pac.  Rep.  1025. 

Evidence  that  the  Engine  Was  Working  Hard 
on  a  Heavy  Grade,  and  emitting  a  large  quantity 
of  heavy  cinders  and  a  large  volume  of  heavy 
smoke,  is  sufficient  to  justify  an  inference  that 
the  engine  ejected  an  unusual  quantity  of 
sparks.  Anderson  v.  Oregon  R.,  etc.,  Co.,  45 
Oregon  211. 

6.  Louisville,  etc.,  R.  Co.  v.  Marbury  Lumber 
Co.,  125  Ala.  237;  Weeks  v.  Erie  R.  Co.,  57  N. 
Y.  App.  Div.  192. 

479.  1.  Speed  of  Train.  — Louisville,  etc., 
R.  Co.  v.  Sullivan  Timber  Co.,  138  Ala.  379; 
Clisby  v.  Mobile,  etc.,  R.  Co.,  78  Miss.  937. 

High  or  Unusual  Rate  of  Speed  Not  Negligence 
per  ge.  —  Louisville,  etc.,  R.  Co.  v.  Marbury 
Lumber  Co.,  132  Ala.  520,  90  Am.  St.  Rep.  917; 
Norwich  Ins.  Co.  v.  Oregon  R.  Co.,  (Oregon 


1905)  78  Pac.  Rep.  1025;  Norfolk,  etc.,  R.  Co. 
v.  Fritts,  103  Va.  687,  106  Am.  St.  Rep.  911. 

Attaining  a  Great  Rate  of  Speed  in  a  Short  Dis- 
tance from  the  starting  point  may  constitute 
negligence,  as  being  an  improper  operation  of 
the  engine.    McDoel  v.  Gill,  23  Ind.  App.  95. 

Running  at  a  Rate  of  Fifteen  Miles  an  Hour 
May  Be  Negligence  if  the  engine  has  a  defective 
smokestack  and  the  train  is  proceeding  through 
a  village.  Kansas  City,  etc.,  R.  Co.  v.  Chamber- 
lain, 61  Kan.  859,  60  Pac.  Rep.  15. 

It  May  Be  the  Duty  of  an  Engineer  to  Shut  Off 
Steam  and  Reduce  Speed  when  he  is  operating 
an  engine  that  is  emitting  an  unusual  number 
of  large  sparks  and  is  passing  combustible  prop- 
erty, located  close  to  the  right  of  way,  at  a 
time  when  the  weather  is  unusually  dry  and  a 
high  wind  is  blowing  toward  such  property  from 
the  right  of  way.  Lake  Erie,  etc.,  R.  Co.  v. 
McFall,  (Ind.  1904)  72  N.  E.  Rep.  552. 

Evidence  of  the  Speed  of  the  Train  at  a  Point 
Over  Two  Miles  from  the  Scene  of  the  Fire  is  ir- 
relevant, and  its  admission  is  erroneous.  Nor- 
folk, etc.,  R.  Co.  v.  Briggs,  103  Va.  105. 

2.  The  Question  of  Fuel.  — ■  Glanz  v.  Chicago, 
etc.,  R.  Co.,  119  Iowa  611. 

4.  Use  of  Particular  Variety  of  Fuel  Not  Per  Se 
Negligence.  —  Raleigh  Hosiery  Co.  v.  Raleigh, 
etc.,  R.  Co.,  131  N.  Car.  238. 

480.  1.  Violation  of  Statute  or  Ordinance.  — 
Louisville,  etc.,  R.  Co.  v.  Sullivan  Timber  Co., 
138  Ala.  379;  Clisby  v.  Mobile,  etc.,  R.  Co.,  78 
Miss.  937.  See  also  Frontier  Steam  Laundry  Co. 
v.  Connolly,  (Neb.  1904)  101  N.  W.  Rep.  995. 

The  Mere  Fact  that  a  Train  Was  Running  at  a 
Rate  of  Speed  Prohibited  by  Ordinance  will  not 
render  the  railroad  liable,  unless  the  increased 
speed  caused  the  fire.  Louisville,  etc.,  R.  Co. 
v.  Marbury  Lumber  Co.,  125  Ala.  237. 

5.  Contributory  Negligence  —  General  Rule.  — 
Ann  Arbor  R.  Co.  v.  Fox,  (C.  C.  A.)  92  Fed. 
Rep.  494 ;  Chicago,  etc.,  R.  Co.  v.  McCoy,  24 
Ind.  App.  651. 

If  the  Plaintiff  Could  Have  Prevented  the  Loss 
by  Reasonable  Effort,  his  failure  to  make  such 
effort  constitutes  contributory  negligence.  Balti- 
more, etc.,  R.  Co.  v.  Does,  20  Ind.  App.  680. 

The  Doctrine  of  Contributory  Negligence  Applies 
to  the  Negligent  Setting  Out  of  a  Fire.  —  Louis- 
ville, etc.,  R.  Co.  v.  Sullivan  Timber  Co.,  138 
Ala.  379. 

Contributory  Negligence  Cannot  Be  Charged 
Against  a  Township.  —  Pittsburgh,  etc.,  R.  Co. 
v.  Iddings,  28  Tnd.  App.  504. 

481.  1.  Voluntary  Exposure    to    Risk.  — 

Liverpool,  etc.,  Ins.  Co.  v.  Southern  Pac.  R. 
Co.,  125  Cal.  434. 

Invitation  by  Plaintiff  to  Use  Locomotive  on 
His  Premises.  —  Mann  v.  Pere  Marquette  R. 
Co.,  135  Mich.  210. 
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It  Has  Been  Held  that  the  True  Rule.  —  See  note  3. 
On  the  Other  Hand  It  Has  Been  Declared.  —  See  note  4. 

2.  Plaintiff's  Negligence  Must  Have  Proximately  Contributed. —  See 


a. 


3.  What  Is  Contributory  Negligence 

Statement  of  Terms.  —  See  note  5. 

483.  Such  Proprietors  in  General  Owe  No  Duty  to  Railroad  Companies. 
2,  3- 


General  Rule  —  (i) 
See  notes  1, 


481.  3.  Rule  Stated.  —  Clark  v.  Kansas  City, 
etc.,  R.  Co.,  (C.  C.  A.)  129  Fed.  Rep.  341  ;  Louis- 
ville, etc.,  R.  Co.  v.  Sullivan  Timber  Co.,  138 
Ala.  379  ;  Hubbard  v.  New  York,  etc.,  R.  Co.,  72 
Conn.  24;  Chicago,  etc.,  R.  Co.  v.  Willard,  111 
111.  App.  225  ;  Indiana  Clay  Co.  v.  Baltimore, 
etc.,  R.  Co.,  31  Ind.  App.  258;  Ft.  Worth,  etc., 
R.  Co.  v.  Dial,  (Tex.  Civ.  App.  1905)  85  S.  W. 
Rep.  22 ;  St.  Louis  Southwestern  R.  Co.  v. 
Crabb,  (Tex.  Civ.  App.  1904)  80  S.  W.  Rep.  408. 

The  Plaintiff  Is  Not  an  Insurer,  but  the  meas- 
ure of  his  duty  is  to  exercise  care  and  diligence 
to  prevent  the  fire  from  spreading  to  his  prop- 
erty. Lake  Erie,  etc.,  R.  Co.  v.  Keiser,  25  Ind. 
App.  417- 

4.  Presence  of  Seen  Danger.  —  Louisville,  etc., 
R.  Co.  v.  Sullivan  Timber  Co.,  138  Ala.  379; 
Franey  v.  Illinois  Cent.  R.  Co.,  104  111.  App.  499. 

If  the  Plaintiff  Had  No  Knowledge  of  the  Dan- 
ger, his  failure  to  take  precautions  to  guard 
against  it  would  not  constitute  contributory  neg- 
ligence. Brister  v.  Illinois  Cent.  R.  Co.,  84 
Miss.  33. 

Duty  of  Plaintiff  to  Extinguish  Fire  on  Defend- 
ant's Premises.  —  Clark  v.  Kansas  City,  etc.,  R. 
Co.,  (C.  C.  A.)  129  Fed.  Rep.  341. 

The  Failure  to  Do  an  Impossibility  does  not 
render  the  plaintiff  guilty  of  contributory  negli- 
gence. Thus,  he  is  not  chargeable  with  con- 
tributory negligence  where  some  of  his  property 
is  destroyed  while  he  is  trying  to  save  other 
property  of  his,  and  is  using  reasonable  care 
to  prevent  injury.  Chicago,  etc.,  R.  Co.  v.  Wil- 
lard, in  111.  App.  225. 

What  Is  Sufficient  Care  on  Plaintiff's  Part. — 
Lake  Erie,  etc.,  R.  Co.  v.  Keiser,  25  Ind.  App. 
417. 

4§2.  2.  Contributory  Negligence  —  Proximate 
Cause.  — Ann  Arbor  R.  Co.  v.  Fox,  (C.  C.  A.) 
92  Fed.  Rep.  494 ;  Louisville,  etc.,  R.  Co.  v. 
Marbury  Lumber  Co.,  125  Ala.  237;  Franey  v. 
Illinois  Cent.  R.  Co.,  104  III.  App.  499;  Boston 
Excelsior  Co.  v.  Bangor,  etc.,  R.  Co.,  93  Me. 
52  ;  Brister  v.  Illinois  Cent.  R.  Co.,  84  Miss.  33  ; 
St.  Louis  Southwestern  R.  Co.  v.  Crabb,  (Tex. 
Civ.  App.  1904)  80  S.  W.  Rep.  408;  Norfolk, 
etc.,  R.  Co.  v.  Perrow,  101  Va.  345. 

5.  Need  Not  Anticipate  Negligence — United 
States.  —  Clark  v.  Kansas  City,  etc.,  R.  Co.,  (C. 
C.  A.)  129  Fed.  Rep.  341. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Mar- 
bury  Lumber  Co.,  125  Ala.  237. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Almon,  100 
111.  App.  530 ;  Franey  v.  Illinois  Cent.  R.  Co., 
104  111.  App.  499  ;  Cleveland,  etc.,  R.  Co.  v.  Tate, 
104  111.  App.  615. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322,  citing  13  Am.  and 
Enc.  Encyc.  of  Law  (2d  ed.)  482;  Indiana 
Clay  Co.  v.  Baltimore,  etc.,  R.  Co.,  31  Ind.  App. 
258. 
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Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Samuels, 
(Ky.  1900)  57  S.  W.  Rep.  235. 

Maine.  —  Boston  Excelsior  Co.  v.  Bangor, 
etc.,  R.  Co.,  93  Me.  52. 

Mississippi.  —  Alabama,  etc.,  R.  Co.  v.  /Etna 
Ins.  Co.,  82  Miss.  770. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Short, 
1:0  Tenn.  713,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  480-491. 

Texas.  —  Texas  Pac.  R.  Co.  v.  Leon  &  H. 
Blum  Land  Co.,  (Tex.  Civ.  App.  1899)  49  S. 
W.  Rep.  253  ;  Rutherford  v.  Texas,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1901)  61  S.  W.  Rep.  422. 
Compare  Ft.  Worth,  etc.,  R.  Co.  v.  Dial,  (Tex. 
Civ.  App.  1905)  85  S.  W.  Rep.  22. 

Party  Need  Not  Stand  Guard  over  Property.  — 
Lake  Erie,  etc.,  R.  Co.  v.  Keiser,  25  Ind.  App. 
417. 

4§3.  1.  Rule  Stated.  —  Alabama,  etc.,  R.  Co. 
v.  ^Etna  Ins.  Co.,  82  Miss.  770. 

2.  Use  of  Property  in  Any  Lawful  Manner  — 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Marbury 
Lumber  Co.,  125  Ala.  237. 

Illinois.  —  Cleveland,  etc.,  R.  Co.  v.  Tate,  104 
III.  App.  615. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  483. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Samuels,  (Ky.  1900)  57  S.  W.  Rep.  235. 

Maine.  —  Boston  Excelsior  Co.  v.  Bangor, 
etc.,  R.  Co.,  93  Me.  52. 

Mississippi.  —  Alabama,  etc.,  R.  Co.  v.  Fried, 
81  Miss.  314;  Alabama,  etc.,  R.  Co.  v.  Mlna, 
Ins.  Co.,  82  Miss.  770. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Short, 
no  Tenn.  713,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  480-491. 

Texas.  —  Rutherford  v.  Texas,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1901)  61  S.  W.  Rep.  422; 
Texas,  etc.,  R.  Co.  v.  Rutherford,  28  Tex.  Civ. 
App.  5go ;  St.  Louis  Southwestern  R.  Co.  v. 
Crabb,  (Tex.  Civ.  App.  1904)  80  S.  W.  Rep.  408. 
Compare  Ft.  Worth,  etc.,  R.  Co.  v.  Dial,  (Tex. 
Civ.  App.  1905)  85  S.  W.  Rep.  22. 

If  the  Injury  Could  Have  Been  Avoided  by  the 
exercise  of  reasonable  care,  prudence,  and  skill 
on  the  part  of  the  defendant,  the  plaintiff  may 
maintain  an  action  for  the  injury,  though  he 
was  guilty  of  negligence  remotely  connected 
with  the  injury.  Brister  v.  Illinois  Cent.  R. 
Co.,  84  Miss.  33. 

3.  Rule  Stated.  —  Chicago,  etc.,  R.  Co.  v. 
American  Strawboard  Co.,  91  III.  App.  635, 
affirmed  190  111.  268;  Illinois  Cent.  R.  Co.  v. 
Almon,  100  111.  App.  530;  Cleveland,  etc.,  R. 
Co.  v.  Tate.  104  111.  App.  615;  Pittsburgh,  etc., 
R,  Co.  v.  Indiana  Horseshoe  Co.,  154  Ind.  322; 
Indiana  Clay  Co.  v.  Baltimore,  etc.,  R.  Co.,  31 
Ind.  App.  258  ;  Louisville,  etc.,  R.  Co.  v.  Sam- 
uels, (Ky.  1900)  57  S.  W.  Rep.  235. 
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484.  Sec  notes  I,  2. 

485.  (2)  Limits  of  Rule.  —  See  note  2. 

(3)  Permitting  Combustibles  on  Premises.  —  See  note  3. 

486.  See  note  1. 

487.  (4)  Conduct  of  Farming  Operations — (b)  Construction  of  Fire  Breaks. — 

See  note  1. 

(5)  Erection  of  Buildings  and  Improvements.  —  See  notes  2,  3. 

(6)  Property  Placed  on  Right  of  Way.  —  See  note  4. 

488.  See  note  1. 

489.  b.  Contrary  Doctrines  (as  Opposed  to  General  Rule  Supra) 
—  (2)  General  Rule  Modified.  —  See  note  2. 

(3)  Question  of  Fact  for  Jury  —  (a)  In  General.  —  See  note  4. 

490.  5.  Negligence  of  Third  Person.  —  See  note  7. 

491.  See  note  1. 

VIII.  Negligence  as  Question  of  Fact  foe  Jury  —  1.  Defendant's 
Negligence  —  a.  In  General.  —  See  note  3. 

322,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  487. 

3.  Erecting  House  with  Knowledge  of  Danger. 

—  Pittsburgh,  etc.,  R.  Co.  v.  Indiana  Horseshoe 
Co.,  154  Ind.  322,  citing  13  Am.  and  Eng.  En- 
cyc. of  Law  (2d  ed.)  487. 

4.  Property  on  Right  of  Way. — Ann  Arbor  Co.  v. 
Fox,  (C.  C.  A.)  92  Fed.  Rep.  494;  Southern  R. 
Co.  v.  Wilson,  138  Ala.  510,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  487  ;  Kansas  City, 
etc.,  R.  Co.  v.  Chamberlain,  61  Kan.  859,  60 
Pac.  Rep.  1 5 ;  Kansas  City,  etc.,  R.  Co.  v. 
Blaker,  68  Kan.  244,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  487;  Louisville,  etc., 
R.  Co.  v.  Samuels,  (Ky.  1900)  57  S.  W.  Rep. 
235  ;  Boston  Excelsior  Co.  v.  Bangor,  etc.,  R. 
Co.,  93  Me.  52 ;  Livermon  v.  Roanoke,  etc.,  R. 
Co.,  131  N.  Car.  527. 

Duty  of  Defendant  to  Keep  Right  of  Way  Free 
from  Combustibles.  —  Sprague  v.  Atchison,  etc., 
R.  Co.,  (Kan.  1904)  78  Pac.  Rep.  828. 

Plaintiff  Property  on  Defendant's  Right  of  Way 
by  Mere  License.  —  Connelly  v.  Erie  R.  Co.,  68 
N.  Y.  App.  Div.  542. 

488.  1.  Property  on  Right  of  Way  Without 
Permission.  —  See  Livermon  v.  Roanoke,  etc., 
R.  Co.,  131  N.  Car.  527. 

Wilful  Destruction  by  Railway.  —  Norfolk, 
etc.,  R.  Co.  v.  Perrow,  101  Va.  345. 

4§9.  2.  Ft.  Worth,  etc.,  R.  Co.  v.  Dial, 
(Tex.  Civ.  App.  1905)  85  S.  W.  Rep.  22;  St. 
Louis  Southwestern  R.  Co.  v.  Crabb,  (Tex.  Civ. 
App.  1904)  80  S.  W.  Rep.  408.  See  also  Louis- 
ville, etc.,  R.  Co.  v.  Sullivan  Timber  Co.,  138 
Ala.  379. 

4.  Contributory  Negligence  Question  for  Jury.  — 

Toledo,  etc.,  R.  Co.  v.  Needham,  105  111.  App. 
25  ;  St.  Louis  Southwestern  R.  Co.  v.  Crabb. 
(Tex.  Civ.  App.  1904)  80  S.  W.  Rep.  408. 

490.  7.  Negligence  of  Third  Person. —  Chi- 
cago, etc.,  R.  Co.  v .  Ross,  24  Ind.  App.  222 ; 
Boston,  etc.,  R.  Co.  v.  Sargent,  72  N.  H.  455. 

Negligence  of  Employees  of  Independent  Con- 
tractor Not  Imputable  to  Plaintiff.  —  San  An- 
tonio, etc.,  R.  Co.  v.  Adams,  (Tex.  Civ.  App. 
1902)  66  S.  W.  Rep.  578. 

491.  1 .  Liability  of  Both  Defendant  and  Third 
Person.  —  Chicago,  etc.,  R.  Co.  v.  Ross,  24  Ind. 
App.  222 ;  Boston,  etc.,  R.  Co.  V.  Sargent,  72  N. 
H.  455. 

3.  Defendant's  Negligence  —  Question  of  Fact  — 


484.  1.  May  Use  Property  in  Any  Natural 
and  Lawful  Manner.  —  Rutherford  v.  Texas,  etc., 
R.  Co.,  (Tex.  Civ.  App.  1901)  61  S.  W.  Rep.  422. 

2.  Assumption  of  Additional  Risk.  —  Louis- 
ville, etc.,  R.  Co.  v.  Marbury  Lumber  Co.,  125 
Ala.  237 ;  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322;  Louisville,  etc., 
R.  Co.  v.  Samuels,  (Ky.  1900)  57  S.  W.  Rep. 
235  ;  Alabama,  etc.,  R.  Co.  v.  Fried,  81  Miss. 
314;  Alabama,  etc.,  R.  Co.  v.  .(Etna  Ins.  Co.,  82 
.Miss.  770;  St.  Louis  Southwestern  R.  Co.  v. 
Crabb,  (Tex.  Civ.  App.  1904)  80  S.  W.  Rep. 
408. 

485.  2.  Fraud  or  Intentional  Exposure. — 

See  Ft.  Worth,  etc.,  R.  Co.  v.  Dial,  (Tex.  Civ. 
App.  1905)  85  S.  W.  Rep.  22. 

3.  Combustibles  on  Premises.  —  Louisville,  etc., 
R.  Co.  v.  Marbury  Lumber  Co.,  125  Ala.  237; 
Louisville,  etc.,  R.  Co.  v.  Sullivan  Timber  Co., 
138  Ala.  379;  Chicago,  etc.,  R.  Co.  v.  American 
Strawboard  Co.,  91  111.  App.  635,  affirmed  190 
111.  268;  Cleveland,  etc.,  R.  Co.  v.  Tate,  104  111. 
App.  615  ;  Peter  v.  Chicago,  etc.,  R.  Co.,  121 
Mich.  324,  80  Am.  St.  Rep.  500;  Alabama,  etc., 
R.  Co.  v.  Fried,  81  Miss.  314;  Alabama,  etc., 
R.  Co.  v.  ^Etna  Ins.  Co.,  82  Miss.  770  ;  Louis- 
ville, etc..  R.  Co.  v.  Short,  110  Tenn.  713,  cit- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
480-491  ;  Rutherford  v.  Texas,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1901)  61  S.  W.  Rep.  422; 
Texas,  etc.,  R.  Co.  v.  Rutherford,  28  Tex.  Civ. 
App.  590  ;  Kimball  v.  Borden,  97  Va.  477.  See 
also  Ann  Arbor  R.  Co.  v.  Fox,  (C.  C.  A.)  92 
Fed.  Rep.  494. 

486.  1.  Removal  of  Combustibles  from  Right 
of  Way.  —  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  486;  Texas,  etc.. 
R.  Co.  v.  Wooldridge,  (Tex.  Civ.  App.  1901)  63 
S.  W.  Rep.  905. 

Though  the  Plaintiff  Stores  Hay  in  His  Barn 
Near  the  Defendant's  Right  of  Way,  and  the  hay 
is  burned  by  a  fire  communicated  to  corn  shucks 
which  have  been  thrown  from  the  barn  and  per- 
mitted to  accumulate  on  the  right  of  way,  he  is 
not  guilty  of  contributory  negligence.  Texas, 
etc.,  R.  Co.  v .  Rutherford,  28  Tex.  Civ.  App.  590. 

487.  1.  Fire  Breaks.  —  Union  Pac.  R.  Co. 
v.  Holmes,  68  Kan.  810. 

2.  Buildings  and  Improvements.  —  Pittsburgh, 
etc.,  R.  Co.  v,  Indiana  Horseshoe  Co.,  154  Ind. 
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493.  Reluctance  of  Court  to  Disturb  Finding  of  Jury.  —  See  note  2. 

d.  Operation  of  Engine.  —  See  note  5. 

e.  Construction  and  Condition  of  Engines  and  Appliances. 
—  See  note  7. 

494.  g.  Combustibles  on  Right  of  Way.  —  See  note  6. 

495.  See  note  1. 

2.  Plaintiffs  Negligence.  —  See  notes  2,  3. 


—  United  States.  —  McCullen  v.  Chicago,  etc., 
R.  Co.,  (C.  C.  A.)  101  Fed.  Rep.  66;  Carter  v. 
Pennsylvania  R.  Co.,  (C.  C.  A.)  120  Fed.  Rep. 
663;  Denver  v.  Porter,  (C.  C.  A.)  126  Fed. 
Rep.  288 ;  Clark  v.  Kansas  City,  etc.,  R.  Co., 
(C.  C.  A.)  129  Fed.  Rep.  341. 

Alabama.  —  Alabama  G.  S.  R.  Co.  v.  Taylor, 
129  Ala.  238. 

Georgia.  —  Akins  v.  Georgia  R.,  etc.,  Co.,  1 1 1 
Ga.  815;  Central  of  Georgia  R.  Co.  v.  Tram- 
mell,  114  Ga.  312. 

Illinois.  —  Cleveland,  etc.,  R.  Co.  v.  Hornsby, 
202  111.  138;  Baltimore,  etc.,  R.  Co.  v.  Irwin, 
97  111.  App.  337. 

Ioiva.- — Thompson  v.  Keokuk,  etc.,  R.  Co., 
1 16  Iowa  215. 

Kansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Ludlum, 
63  Kan.  719;  Kansas  City,  etc.,  R.  Co.  v. 
Chamberlain,  61  Kan.  859,  60  Pac.  Rep.  15; 
Walker  v.  Monohon,  10  Kan.  App.  580,  58  Pac. 
Rep.  567. 

New  York.  —  Munson  v.  New  York  Cent., 
etc.,  R.  Co.,  55  N.  Y.  App.  Div.  523  ;  German- 
American  Ins.  Co.  v.  Standard  Gas  Light  Co., 
67  N.  Y.  App.  Div.  539,  affirmed  174  N.  Y.  508. 

North  Carolina.  —  McMillan  v.  Wilmington, 
etc.,  R.  Co.,  126  N.  Car.  725;  Hamburg-Bremen 
F.  Ins.  Co.  v.  Atlantic  Coast  Line  R.  Co.,  132 
N.  Car.  73. 

Oregon.  —  Lieuallen  v.  Mosgrove,  37  Oregon 
446,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  491. 

Pennsylvania.  —  Baylor  v.  Stevens,  16  Pa. 
Super.  Ct.  365  ;  Matthews  v.  Pittsburg,  etc.,  R. 
Co.,  18  Pa.  Super.  Ct.  10. 

South  Carolina.  —  Brown  v.  Carolina  Mid- 
land R.  Co.,  64  S.  Car.  365. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Fort, 
112  Tenn.  432. 

Texas.  —  Texas  Midland  R.  Co.  v.  Hooten, 
2i  Tex.  Civ.  App.  139;  Meadows  v.  Truesdell, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep.  932. 

Utah.  —  Olmstead  v.  Oregon  Short  Line  R. 
Co.,  27  Utah  515. 

Vermont.  —  Farrington  v.  Rutland  R.  Co.,  72 
Vt.  24. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Fritts,  103 
Va.  687,  106  Am.  St.  Rep.  911. 

Washington.  —  Abrams  v.  Seattle,  etc.,  R. 
Co.,  27  Wash.  507. 

Canada.  —  Oatman  v.  Michigan  Cent.  R.  Co., 
1  Ont.  L.  Rep.  145. 

493.  2.  Disturbing  Finding  of  Jury — United 
States. —  Denver  v.  Porter,  (C.  C.  A.)  126  Fed. 
Rep.  288.  See  also  Great  Northern  R.  Co.  v. 
Coats,  (C.  C.  A.)  us  Fed.  Rep.  452. 

Illinois.  —  Geveland,  etc.,  R.  Co.  v.  Hornsby, 
202  111.  138;  Baltimore,  etc.,  R.  Co.  v.  Irwin,  97 
111.  App.  337.  See  also  Cleveland,  etc.,  R.  Co. 
v.  Tate,  104  111.  App.  615. 

Iowa.  —  Swanson  v.  Keokuk,  etc.,  R.  Co.,  116 
Iowa  304. 


Mississippi.  —  Clisby  v.  Mobile,  etc.,  R.  Co., 
78  Miss.  937. 

Missouri.  —  Brooks  v.  Missouri  Pac.  R.  Co., 
98  Mo.  App.  166. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Perrow, 
101  Va.  345. 

Washington.  —  Abrams  v.  Seattle,  etc.,  R.  Co., 
27  Wash.  507. 

Canada.  —  Grand  Trunk  R.  Co.  v.  Rainville, 
29  Can.  Sup.  Ct.  201,  affirming  25  Ont.  App. 
242. 

5.  Rule  Stated.  —  Texas,  etc.,  R.  Co.  v.  Wat- 
son. 190  U.  S.  287;  Great  Northern  R.  Co.  v. 
Coats,  (C.  C.  A.)  115  Fed.  Rep.  452;  Central  of 
Georgia  R.  Co.  v.  Trammell,  114  Ga.  312;  Swan- 
son  v.  Keokuk,  etc.,  R.  Co.,  116  Iowa  304; 
Atchison,  etc.,  R.  Co.  v.  Geiser,  68  Kan.  281  ; 
St.  Louis  Southwestern  R.  Co.  v.  Crabb,  (Tex. 
Civ.  App.  1904)  80  S.  W.  Rep.  408;  Missouri, 
etc.,  R.  Co.  v.  Hopkins,  (Tex.  Civ.  App.  1904) 
80  S.  W.  Rep.  414. 

7.  Construction  and  Condition  of  Engines  and 
Appliances — United  States.  —  Texas,  etc.,  R. 
Co.  v.  Watson,  190  U.  S.  287. 

Illinois.  —  Cleveland,  etc.,  R.  Co.  v.  Hornsby, 
202  111.  138. 

Indiana. — Toledo,  etc.,  R.  Co.  v.  Fenster- 
maker,  163  Ind.  534. 

Iozva.  —  Swanson  v.  Keokuk,  etc.,  R.  Co.,  116 
Iowa  304. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Geiser,  68 
Kan.  281. 

Kentucky.  —  Southern  R.  Co.  v.  Hanna,  (Ky. 
1899)  S3  S.  W.  Rep.  1. 

North  Carolina.  —  Craft  Albemarle  Timber 
Co.,  132  N.  Car.  151. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Florence, 
(Tex.  Civ.  App.  1903)  74  S.  W.  Rep.  802;  St. 
Louis  Southwestern  R.  Co.  v.  Crabb,  (Tex.  Civ. 
App.  1904)  80  S.  W.  Rep.  408;  Missouri,  etc., 
R.  Co.  v.  Hopkins,  (Tex.  Civ.  App.  1904)  80 
S.  W.  Rep.  414. 

Utah.  —  Olmstead  v.  Oregon  Short  Line  R. 
Co.,  27  Utah  515. 

494.  6.  Combustibles  on  Right  of  Way. — 
Great  Northern  R.  Co.  v.  Coats,  (C.  C.  A.)  115 
Fed.  Rep.  452;  St.  Louis,  etc.,  R.  Co.  v.  Ludlum, 
63  Kan.  710;  Craft  v.  Albemarle  Timber  Co., 
132  N.  Car.  151;  McTavish  v.  Great  Northern 
R.  Co.,  8  N.  Dak.  333  ;  Stephenson  v.  Pennsyl- 
vania R.  Co.,  20  Pa.  Super.  Ct.  157;  Elder  Tp. 
School  Dist.  v.  Pennsylvania  R.  Co.,  26  Pa. 
Super.  Ct.  112;  St.  Louis,  etc.,  R.  Co.  v.  Knight, 
20  Tex.  Civ.  App.  477  :  Abrams  v.  Seattle,  etc., 
R.  Co.,  27  Wash.  507  :  Rainville  v.  Grand  Trunk 
R.  Co.,  28  Ont.  625,  affirmed  25  Ont.  App.  243, 
29  Can.  Sup.  Ct.  201. 

495.  1.  Surrounding  Circumstances. —  Great 
Northern  R.  Co.  v.  Coats,  (C.  C.  A.)  115  Fed. 
Rep.  452  ;  Stephenson  v.  Pennsylvania  R.  Co., 
20  Pa.  Suner.  Ct.  157. 

2,  Plaintiffs  Negligence  —  United  States. — 
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405.    3.  When  Negligence  Not  a  Question  for  Jury  —  a.  In  General.  — 

Sec  note  5. 

49«.   b.  Plaintiff's  Negligence.  —  See  note  1. 

c.  Defendant's  Negligence.  —  See  notes  4,  6. 

But  Wherever  There  Is  a  Conflict  of  Evidence.  —  See  note  8. 

497.  Sec  note  I. 

498.  IX.  Presumption  of  Negligence  from  Communication  of  Fire  — 

1.  In  General —  Thus,  the  Mere  Fact  that  a  Person  Starts  a  Fire  on  His  Own  Premises.  — 

See  note  i. 

2.  Doctrine  that   Communication  of  Fire  Prima  Facie  Negligence 

—  a.  In  General.  —  See  note  4. 


Texas,  etc.,  R.  Co.  v.  Watson,  190  U.  S.  287; 
Clark  v.  Kansas  City,  etc.,  R.  Co.,  (C.  C.  A.) 
129  Fed.  Rep.  341. 

California.  —  Liverpool,  etc.,  Ins.  Co.  v.  South- 
ern Pac.  R.  Co.,  125  Cal.  434. 

Illinois.  —  Franey  v.  Illinois  Cent:  R.  Co., 
104  111.  App.  499;  Chicago,  etc.,  R.  Co.  v.  Wil- 
lard,  1 1 1  111.  App.  225. 

Indiana.  — ■  Lake  Erie,  etc.,  R.  Co.  v.  Keiser, 
25  Ind.  App.  417. 

Mississippi.  —  Alabama,  etc.,  R.  Co.  v.  Fried, 
81  Miss.  314. 

North  Dakota.  —  McTavish  v.  Great  North- 
ern R.  Co.,  8  N.  Dak.  333. 

Virginia.  —  Kimball  v.  Borden,  97  Va.  477. 

495.  3.  Contributory  Negligence  Question  for 
Jury.  —  Ann  Arbor  R.  Co.  v.  Fox,  (C.  C.  A.)  92 
Fed.  Rep.  494;  Louisville,  etc.,  R.  Co.  v.  Sullivan 
Timber  Co.,  138  Ala.  379;  Atchison,  etc.,  R. 
Co.  v.  Ireton,  63  Kan.  888,  66  Pac.  Rep.  987; 
Alabama,  etc.,  R.  Co.  v.  Fried,  81  Miss.  314; 
McTavish  v.  Great  Northern  R.  Co.,  8  N.  Dak. 
333  ;  Ft.  Worth,  etc.,  R.  Co.  v.  Dial,  (Tex.  Civ. 
App.  1905)  85  S.  W.  Rep.  22;  St.  Louis  South- 
western R.  Co.  v.  Crabb,  (Tex.  Civ.  App.  1904) 
80  S.  W.  Rep.  408  ;  Kimball  v.  Borden,  97  Va. 
477- 

5.  When   Negligence  Question  for  Court.  — 

Gibbs  v.  St.  Louis,  etc.,  R.  Co.,  104  Mo.  App. 
276. 

496.  1.  Alabama,  etc.,  R.  Co.  v.  .Etna  Ins. 
Co.,  82  Miss.  770. 

4.  Defendant's  Negligence.  —  Ragsdale  v. 
Southern  R.  Co.,  121  Fed.  Rep.  924;  Toledo, 
etc.,  R.  Co.  v.  Parks,  163  Ind.  592;  Minneapolis 
Sash,  etc.,  Co.  v.  Great  Northern  R.  Co.,  83 
Minn.  370;  Swenson  v.  Erlandson,  86  Minn. 
263;  Livermon  v.  Roanoke,  etc.,  R.  Co.,  131  N. 
Car.  527 ;  Jackson  v.  Grand  Trunk  R.  Co.,  32 
Can.  Sup.  Ct.  245.  See  also  White  v.  New  York 
Cent.,  etc.,  R.  Co.,  90  N.  Y.  App.  Div.  356, 
affirmed  181  N.  Y.  577. 

6.  See  Louisville,  etc.,  R.  Co.  v.  Marbury 
Lumber  Co.,  125  Ala.  237;  Williams  v.  Southern 
R.  Co.,  130  N.  Car.  116. 

8.  Jackson  v.  Grand  Trunk  R.  Co.,  32  Can. 
Sup.  Ct.  245  ;  Livermon  v.  Roanoke,  etc.,  R.  Co., 
131  N.  Car.  527. 

497.  1.  See  Brooks  v.  Missouri  Pac.  R.  Co., 
98  Mo.  App.  166. 

49§.  1.  Mere  Fact  of  Starting  Fire.  —  Ala- 
bama G.  S.  R.  Co.  v.  Johnston,  128  Ala.  292. 

4.  View  that  Communication  of  Fire  Prima  Facie 
Negligence  —  United  States.  —  Continental  Trust 
Co.  v.  Toledo,  etc.,  R.  Co.,  89  Fed.  Rep.  637 ; 
Ann  Arbor  R.  Co.  v.  Fox,  (C.  C.  A.)  92  Fed. 
Rep.  494  ;  McCullen  v.  Chicago,  etc.,  R.  Co.,  (C. 


C.  A.)  10 1  Fed.  Rep.  66;  Norris  v.  Baltimore, 
etc.,  R.  Co.,  (C.  C.  A.)  109  Fed.  Rep.  591; 
Great  Northern  R.  Co.  v.  Coats,  (C.  C.  A.)  115 
Fed.  Rep.  452. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Mar- 
bury  Lumber  Co.,  125  Ala.  237;  Alabama  G.  S. 
R.  Co.  v.  Taylor,  129  Ala.  238;  Louisville,  etc., 
R.  Co.  v.  Marbury  Lumber  Co.,  132  Ala.  520, 
90  Am.  St.  Rep.  917;  Louisville,  etc.,  R.  Co.  v. 
Sullivan  Timber  Co.,  138  Ala.  379. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Ayres, 
67  Ark.  371. 

Georgia.  —  Central  of  Georgia  R.  Co.  v. 
Trammell,  114  Ga.  312;  Southern  R.  Co.  v. 
Pace,  1 14  Ga.  712. 

Illinois.  —  Cleveland,  etc.,  R.  Co.  v.  Hornsby, 
202  111.  138;  Lake  Erie,  etc.,  R.  Co.  v.  Ericson, 
80  111.  App.  625  ;  Indiana,  etc.,  R.  Co.  v. 
Hawkins,  84  111.  App.  39 ;  Chicago,  etc.,  R.  Co. 
v.  American  Strawboard  Co.,  91  111.  App.  635, 
affirmed  190  111.  268;  Illinois  Cent.  R.  Co.  v. 
Almon,  100  111.  App.  530;  Franey  v.  Illinois 
Cent.  R.  Co.,  104  111.  App.  499;  Cleveland,  etc., 
R.  Co.  v.  Tate,  104  111.  App.  615;  Toledo,  etc., 
R.  Co.  v.  Valodin,  109  111.  App.  132. 

Indiana.  —  Indiana  Clay  Co.  v.  Baltimore, 
etc.,  R.  Co.,  31  Ind.  App.  258. 

Indian  Territory.  —  St.  Louis,  etc.,  R.  Co.  v. 
Lawrence,  (Indian  Ter.  1903)  76  S.  W.  Rep.  254. 

Iowa.  —  Thompson  v.  Keokuk,  etc.,  R.  Co., 
116  Iowa  215  ;  Swanson  v.  Keokuk,  etc.,  R.  Co., 

116  Iowa  304;  Krejci  v.  Chicago,  etc.,  R.  Co., 

117  Iowa  344;  West  Side  Mut.  F.  Ins.  Co.  v. 
Chicago,  etc.,  R.  Co.,  (Iowa  1903)  95  N.  W. 
Rep.  193. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Geiser,  68 
Kan.  281  ;  Walker  v.  Kendall,  7  Kan.  App.  801  ; 
Atchison,  etc.,  R.  Co.  v.  Hays,  8  Kan.  App.  54s  ; 
Atchison,  etc.,  R.  Co.  v.  Hutchinson,  8  Kan. 
App.  605  ;  Clark  v.  Ellithorp,  9  Kan.  App.  503. 

Michigan.  —  Peter  v.  Chicago,  etc.,  R.  Co., 
121  Mich.  324,  80  Am.  St.  Rep.  500. 

Minnesota.  —  Minneapolis  Sash,  etc.,  Co.  v. 
Great  Northern  R.  Co.,  83  Minn.  370. 

Mississippi.  —  Alabama,  etc.,  R.  Co.  v.  Bar- 
rett, 78  Miss.  432 ;  Drake  v.  Yazoo,  etc.,  R.  Co., 
79  Miss.  84. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Beal, 
(Neb.  1903)  94  N.  W.  Rep.  956. 

North  Carolina.  —  Williams  v.  Southern  R. 
Co.,  130  N.  Car.  116.  quoting  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  498,  in  dissenting 
opinion  of  Douglas  and  Clark,  JJ. ;  Raleigh 
Hosiery  Co.  v.  Raleigh,  etc.,  R.  Co.,  131  N.  Car. 
238,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  498;  Simpson  v.  Enfield  Lumber  Co., 
r33  N.  Car.  95,  reversing  131  N.  Car.  518. 
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500.  Jurisdictions  Where  Rule  of  Statutory  Origin  — 
(i)  Generally.  —  See  note  I. 

501.  (2)  Effect  of  Such  Statutes  on  Burden  of  Proof .  — See  note  1. 

502.  c.  Foundation  and  Rationale  of  Rule.  —  See  note  1. 

d.  Nature  of  Presumption  —  Prima  Facie  or  Rebuttable. 
—  See  notes  3,  4. 


North  Dakota.  — -  McTavish  v.  Great  Northern 
R.  Co.,  8  N.  Dak.  333. 

Ohio.  —  Baltimore,  etc.,  R.  Co.  v.  Kreager, 

61  Ohio  St.  312;  Lake  Erie,  etc.,  R.  Co.  v.  Falk, 

62  Ohio  St.  297. 

Oregon.  —  Anderson  v.  Oregon  R.,  etc.,  Co., 
45  Oregon  211. 

Tennessee.  — ■  Nashville,  etc.,  R.  Co.  v.  Hei- 
kens,  112  Tenn.  378;  Louisville,  etc.,  R.  Co. 
v.  Fort,  112  Tenn.  432. 

Texas.  —  Scott  v.  Texas,  etc.,  R.  Co.,  93  Tex. 
625  ;  Missouri,  etc.,  R.  Co.  v.  Carter,  95  Tex. 
461  ;  Texas  Midland  R.  Co.  v.  Hooten,  21  Tex. 
Civ.  App.  139;  Texas,  etc.,  R.  Co.  v.  Rice,  24 
Tex.  Civ.  App.  374 ;  Gulf,  etc.,  R.  Co.  v.  Jordan, 
25  Tex.  Civ.  App.  82 ;  Tyler  Southeastern  R. 
Co.  v.  Hitchins.  26  Tex.  Civ.  App.  400  ;  Texas, 
etc.,  R.  Co.  v.  Wooldridge,  (Tex.  Civ.  App. 
1901)  63  S.  W.  Rep.  905;  Highland  v.  Houston, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1901)  65  S.  W. 
Rep.  649  ;  San  Antonio,  etc.,  R.  Co.  v.  Adams, 
(Tex.  Civ.  App.  1902)  66  S.  W.  Rep.  578; 
Texas  Southern  R.  Co.  v.  Hart,  32  Tex.  Civ. 
App.  212;  Texas,  etc.,  R.  Co.  v.  Scottish  Union 
Nat.  Ins.  Co.,  32  Tex.  Civ.  App.  82  ;  Gulf,  etc., 
R.  Co.  v.  Johnson,  28  Tex.  Civ.  App.  395  ;  Gal- 
veston, etc.,  R.  Co.  v.  Chittim,  31  Tex.  Civ.  App. 
40 ;  St.  Louis  Southwestern  R.  Co.  v.  Good- 
night, 32  Tex.  Civ.  App.  256;  Missouri,  etc.,  R. 
Co.  v.  Florence,  (Tex.  Civ.  App.  1903)  74  S. 
W.  Rep.  802. 

Utah.  — ■  Preece  v.  Rio  Grande  Western  R. 
Co.,  24  Utah  493  ;  Olmstead  v.  Oregon  Short 
Line  R.  Co.,  27  Utah  515. 

Vermont.  —  Farrington  V.  Rutland  R.  Co.,  72 
Vt.  24. 

Virginia.  —  White  v.  New  York,  etc.,  R.  Co., 
99  Va.  357  ;  Norfolk,  etc.,  R.  Co.  v.  Fritts,  103 
Va.  687,  106  Am.  St.  Rep.  911. 

Presumption  Arising  from  Repeated  Fires.  — 
McTavish  v.  Great  Northern  R.  Co.,  8  N.  Dak. 
333- 

500.  1.  Michigan  —  See  Ann  Arbor  R.  Co. 
v.  Fox,  (C.  C.  A.)  92  Fed.  Rep.  494;  Peter  v. 
Chicago,  etc.,  R.  Co.,  121  Mich.  324,  80  Am.  St. 
Rep.  500. 

501.  1.  The  Burden  of  Proof  Does  Not  Shift, 

but  it  merely  devolves  on  the  defendant  to  re- 
but the  prima  facie  case  made  out  by  the  plain- 
tiff. St.  Louis  Southwestern  R.  Co.  v.  Moss. 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  281  ; 
Louisville,  etc.,  R.  Co.  v.  Marbury  Lumber  Co., 
125  Ala.  237;  Tyler  Southeastern  R.  Co.  v. 
Hitchins,  26  Tex.  Civ.  App.  400. 

Negligence  Still  Essential  to  Recovery.  —  Con- 
tinental Trust  Co.  v.  Toledo,  etc.,  R.  Co.,  89 
Fed.  Rep.  637. 

803.  1.  Reason  of  Rule.  —  McCullen  v.  Chi- 
cago, etc.,  R.  Co.,  (C.  C.  A.)  101  Fed.  Rep.  66; 
Louisville,  etc.,  R.  Co.  v.  Marbury  Lumber  Co., 
125  Ala.  237;  Connors  v.  Chicago,  etc.,  R.  Co., 
in  Iowa  384;  Atchison,  etc.,  R.  Co.  v.  Geiser, 
68  Kan.  281  ;  Dyer  v.  Maine  Cent.  R.  Co.,  99 


Me.  195;  Simpson  v.  Enfield  Lumber  Co.,  133 
N.  Car.  95,  reversing  131  N.  Car.  518;  Spink  v. 
New  York,  etc.,  R.  Co.,  26  R.  I.  115;  Louisville, 
etc.,  R.  Co.  v.  Fort,  112  Tenn.  432;  Texas  Mid- 
land R.  Co.  v.  Hooten,  21  Tex.  Civ.  App.  139. 

3.  Presumption  Is  Rebuttable.  —  Alabama  G.  S. 
R.  Co.  v.  Taylor,  129  Ala.  238;  Southern  R.  Co. 
v.  Williams,  113  Ga.  335  ;  Lake  Erie,  etc.,  R.  Co. 
v.  Ericson,  80  111.  App.  625  ;  Indiana,  etc.,  R. 
Co.  v.  Hawkins,  84  111.  App.  39;  Toledo,  etc.,  R. 
Co.  v.  Valodin,  109  111.  App.  132;  Krejci  v.  Chi- 
cago, etc.,  R.  Co.,  117  Iowa  344;  Peter  v.  Chi- 
cago, etc.,  R.  Co.,  121  Mich.  324,  80  Am.  St. 
Rep.  500 ;  Preece  v.  Rio  Grande  Western  R. 
Co.,  24  Utah  493. 

The  Setting  Out  of  the  Fire  Is  Evidence  of  Negli- 
gence, and  does  not  merely  raise  a  presumption 
of  negligence.  Atchison,  etc.,  R.  Co.  v.  Geiser, 
68  Kan.  281. 

4.  Burden  on  Defendant  to  Rebut — United 
States.  —  Lesser  Cotton  Co.  v.  St.  Louis,  etc., 
R.  Co.,  (C.  C.  A.)  114  Fed.  Rep.  133;  Great 
Northern  R.  Co.  v.  Coats,  (C.  C.  A.)  115  Fed. 
Rep.  452. 

Alabama.  —  Alabama  G.  S.  R.  Co.  v.  John- 
ston, 128  Ala.  292;  Alabama  G.  S.  R.  Co.  v. 
Taylor,  129  Ala.  238;  Louisville,  etc.,  R.  Co.  v. 
Marbury  Lumber  Co.,  132  Ala.  520,  90  Am.  St. 
Rep.  917;  Louisville,  etc.,  R.  Co.  v.  Sullivan 
Timber  Co.,  138  Ala.  379;  Southern  R.  Co.  v. 
Johnson,  141  Ala.  575. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Ayres, 
67  Ark.  371. 

Illinois.  —  Cleveland,  etc.,  R.  Co.  v.  Hornsby, 
202  III.  138;  Lake  Erie,  etc.,  R.  Co.  v.  Ericson, 
80  111.  App.  625  ;  Chicago,  etc.,  R.  Co.  v.  Ameri- 
can Strawboard  Co.,  91  111.  App.  635,  affirmed 
190  111.  268;  Cleveland,  etc.,  R.  Co.  v.  Tate,  104 
111.  App.  615;  Toledo,  etc.,  R.  Co.  v.  Needham, 
105  111.  App.  25  ;  Toledo,  etc.,  R.  Co.  v.  Valodin, 
109  111.  App.  132. 

Indian  Territory.  —  St.  Louis,  etc.,  R.  Co.  v. 
Lawrence,  (Indian  Ter.  1903)  76  S.  W.  Rep.  254. 

loiva.  —  Connors  v.  Chicago,  etc.,  R.  Co.,  in 
Iowa  384  ;  West  Side  Mut.  F.  Ins.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  (Iowa  1903)  95  N.  W.  Rep. 
193. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Geiser,  68 
Kan.  281  ;  Clark  v.  Ellithorp,  9  Kan.  App.  503. 

Michigan. —  Peter  v.  Chicago,  etc.,  R.  Co., 
121  Mich.  324,  80  Am.  St.  Rep.  500. 

Nebraska.  — ■  Creighton  v.  Chicago,  etc.,  R. 
Co.,  (Neb.  1903)  94  N.  W.  Rep.  527;  Chicago, 
etc.,  R.  Co.  v.  Beal,  (Neb.  1903)  94  N.  W.  Rep. 
956". 

North  Carolina.  —  Simpson  v.  Enfield  Lum- 
ber Co.,  133  N.  Car.  95,  reversing  131  N.  Car. 
518. 

Ohio.  —  Baltimore,  etc.,  R.  Co.  v.  Kreager,  61 
Ohio  St.  3 1 2. 

Oregon.  —  Anderson  v.  Oregon  R.,  etc.,  Co., 
45  Oregon  211. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  Hei- 
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505. 


e.  Extent  and  Limits  of  Presumption.  —  See  note  2. 

/.  What  Must  Be  Shown  to  Rebut  —  (1)  In  General.  —  See 


Rebutting  Evidence  as  Broad  as  Presumption.  —  See  note  2. 
(2)  Construction,  Condition,  and  Control  of  Engine. 
See  notes  1,  2,  3. 


See  note  5. 


kens,  112  Tenn.  378;  Louisville,  etc.,  R.  Co.  v. 
Fort,  112  Tenn.  432. 

Texas.  —  Scott  v.  Texas,  etc.,  R.  Co.,  93  Tex. 
625  ;  Missouri,  etc.,  R.  Co.  v.  Carter,  95  Tex. 
461  ;  Texas  Midland  R.  Co.  v.  Hooten,  21  Tex. 
Civ.  App.  139;  Highland  v.  Houston,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1901)  65  S.  W.  Rep.  649; 
Tyler  Southeastern  R.  Co.  v.  Hitchins,  26  Tex. 
Civ.  App.  400  ;  Gulf,  etc.,  R.  Co.  v.  Johnson,  28 
Tex.  Civ.  App.  395  ;  Texas  Southern  R.  Co.  v. 
Hart,  32  Tex.  Civ.  App.  212;  Galveston,  etc.,  R. 
Co.  v.  Chittim,  31  Tex.  Civ.  App.  40;  St.  Louis 
Southwestern  R.  Co.  v.  Goodnight,  32  Tex.  Civ. 
App.  256 ;  Missouri,  etc.,  R.  Co.  v.  Florence, 
(Tex.  Civ.  App.  1903)  74  S.  W.  Rep.  802;  Texas 
Midland  R.  Co.  v.  Moore,  (Tex.  Civ.  App.  1903) 
74  S.  W.  Rep.  942  ;  St.  Louis  Southwestern  R. 
Co.  v.  Moss,  (Tex.  Civ.  App.  1904)  84  S.  W. 
Rep.  281. 

Utah.  —  Preece  v.  Rio  Grande  Western  R. 
Co.,  24  Utah  493  ;  Olmstead  v.  Oregon  Short 
Line  R.  Co.,  27  Utah  515. 

Vermont.  —  Farrington  v.  Rutland  R.  Co.,  72 
Vt.  24. 

Virginia.  —  White  v.  New  York,  etc.,  R.  Co., 
99  Va.  357;  Norfolk,  etc.,  R.  Co.  v.  Fritts,  103 
Va.  687,  106  Am.  St.  Rep.  911. 

The  Burden  Is  Not  Cast  on  the  Defendant  Until 
the  Origin  of  the  Fire  Is  Established.  —  Duck- 
worth v.  Ft.  Worth,  etc.,  R.  Co.,  33  Tex,.  Civ. 
App.  66. 

503.  2.  Where  Circumstances  of  Fire  Are 
Shown.  —  Southern  R.  Co.  v.  Hanna,  (Ky.  1899) 
53  S.  W.  Rep.  1. 

504.  1.  What  Must  Be  Shown  to  Rebut.  — 

Great  Northern  R.  Co.  v.  Coats,  (C.  C.  A.)  115 
Fed.  Rep.  452. 

Preponderance  of  Evidence  Not  Required  of  De- 
fendant. —  Gulf,  etc.,  R.  Co.  v.  Johnson,  28  Tex. 
Civ.  App.  395.  See  also  Galveston,  etc.,  R.  Co. 
v.  Chittim.  31  Tex.  Civ.  App.  40. 

2.  Rebutting  Evidence  as  Broad  as  Presumption. 
—  McCullen  v.  Chicago,  etc.,  R.  Co.,  (C.  C.  A.) 
10 1  Fed.  Rep.  66;  Drake  v.  Yazoo,  etc.,  R.  Co., 
79  Miss.  84,  quoting  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  504;  Highland  v.  Houston, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1901)  65  S.  W. 
Rep.  649. 

The  Evidence  of  the  Plaintiff,  as  Well  as  the 
Legal  Presumption,  must  be  rebutted.  Central 
of  Georgia  R.  Co.  v.  Trammell.  114  Ga.  312. 

5.  Construction,  Condition,  and  Control  of  En- 
gine —  Alabama.  —  Louisville,  etc.,  R.  Co.  v. 
Marbury  Lumber  Co.,  125  Ala.  237,  quoting  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  504; 
Alabama  G.  S.  R.  Co.  v.  Taylor,  129  Ala.  238; 
Louisville,  etc.,  R.  Co.  v.  Marbury  Lumber 
Co.,  132  Ala.  520,  90  Am.  St.  Rep.  917;  Louis- 
ville, etc.,  R.  Co.  v.  Sullivan  Timber  Co.,  138 
Ala.  379. 

Georgia.  —  Southern  R.  Co.  v.  Myers,  108  Ga. 
165;  Georgia  R.,  etc.,  Co.  v.  Roberts,  114  Ga. 
387;  Southern  R.  Co.  v.  Pace,  114  Ga.  712. 


Illinois.  —  Indiana,  etc.,  R.  Co.  v.  Hawkins, 
84  111.  App.  39;  Toledo,  etc.,  R.  Co.  v.  Needham, 
105  111.  App.  25;  Toledo,  etc.,  R.  Co.  v.  Valodin, 
109  111.  App.  132. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Fenster- 
maker,  163  Ind.  534;  Toledo,  etc.,  R.  Co.  v. 
Parks,  163  Ind.  592. 

Kentucky.  —  See  Southern  R.  Co.  v.  Hanna, 
(Ky.  1899)  S3  S.  W.  Rep.  1. 

Mississippi.  —  Drake  v.  Yazoo,  etc.,  R.  Co., 
79  Miss.  84,  quoting  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  504. 

North  Dakota.  —  McTavish  v.  Great  Northern 
R.  Co.,  8  N.  Dak.  333. 

Texas.  —  Highland  v.  Houston,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1901)  65  S.  W.  Rep.  649;  Gulf, 
etc.,  R.  Co.  v.  Johnson,  28  Tex.  Civ.  App.  395  ; 
Smith  v.  Missouri,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1903)  73  S.  W.  Rep.  22;  Texas,  etc.,  R.  Co.  v. 
Scottish  Union  Nat.  Ins.  Co.,  32  Tex.  Civ.  App. 
82;  Galveston,  etc.,  R.  Co.  v.  Chittim,  31  Tex. 
Civ.  App.  40  ;  St.  Louis  Southwestern  R.  Co.  v. 
Goodnight,  32  Tex.  Civ.  App.  256;  St.  Louis 
Southwestern  R.  Co.  v.  Gentry,  (Tex.  Civ.  App. 
1903)  74  S.  W.  Rep.  607;  Missouri,  etc.,  R.  Co. 
v.  Florence,  (Tex.  Civ.  App.  1903)  74  S.  W. 
Rep.  802  ;  Texas  Midland  R.  Co.  v.  Moore,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  942. 

Utah.  —  Preece  v.  Rio  Grande  Western  R. 
Co.,  24  Utah  493  ;  Olmstead  v.  Oregon  Short 
Line  R.  Co.,  27  Utah  515. 

Virginia.  —  White  v.  New  York,  etc.,  R.  Co., 
99  Va.  357. 

Degree  of  Certainty  Required  in  Rebuttal  Evi- 
dence. — ■  Gulf,  etc.,  R.  Co.  v.  Jordan,  25  Tex. 
Civ.  App.  82. 

Not  Necessary  for  a  Railroad  to  Show  "  Inno- 
cent Intention."  —  Texas  Midland  R.  Co.  v. 
Hooten,  21  Tex.  Civ.  App.  139. 

505.  1.  Proper  Construction  and  Approved 
Appliances  —  Due  Care.  —  Alabama  G.  S.  R.  Co. 
v.  Taylor,  129  Ala.  238;  St.  Louis,  etc.,  R.  Co. 
v.  Ayres,  67  Ark.  371  ;  Drake  v.  Yazoo,  etc.,  R. 
Co.,  79  Miss.  84,  quoting  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  504;  Scott  v.  Texas, 
etc.,  R.  Co.,  93  Tex.  625  ;  San  Antonio,  etc.,  R. 
Co.  v.  Adams,  (Tex.  Civ.  App.  1902)  66  S.  W. 
Rep.  378. 

Necessity  of  Showing  Proper  Equipment  at  Time 
of  Fire.  —  The  presumption  of  negligence  is  not 
rebutted  by  the  testimony  of  a  witness  that  he 
knew  the  defendant  had  adopted  the  latest  and 
best  improvement  in  spark  arresters,  it  not  ap- 
pearing that  the  engines  were  equipped  there- 
with at  the  time  the  injury  occurred.  Southern 
R.  Co.  v.  Puckett,  121  Ga.  322. 

2.  Competent  and  Skilful  Servants.  —  Great 
Northern  R.  Co.  v.  Coats,  (C.  C.  A.)  115  Fed. 
Rep.  452 ;  Louisville,  etc.,  R.  Co.  v.  Sullivan 
Timber  Co.,  138  Ala.  379;  St.  Louis,  etc.,  R. 
Co.  v.  Ayres,  67  Ark.  371  ;  Toledo,  etc.,  R.  Co. 
v.  Needham,  105  111.  App.  25;  Illinois  Cent.  R. 
Co.  v.  Scheible,  (Ky.  1903)  72  S.  W.  Rep.  325; 
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306.    But  It  Should  Be  Observed  in  This  Connection.  —  See  note  I. 

(3)  Plaintiff's  Course  When  Presumption  Rebutted.  —  See  note  2. 
g.  Whether  Presumption  Rebutted,  Question  of  Fact  for 
JURY  — -  (i)  General  Rule.  —  See  note  3. 

507.  (2)  Qualification.  —  See  note  1. 

3.  Doctrine  that  Communication  of  Fire  Not  Prima  Facie  Negligence  — 
a.  In  General.  —  See  note  3. 

508.  b.  Rationale  of  Rule.  — See  notes  2,  3. 


Drake  v.  Yazoo,  etc.,  R.  Co.,  79  Miss.  84,  quot- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
505  ;  San  Antonio,  etc.,  R.  Co.  v.  Adams,  (Tex. 
Civ.  App.  1902)  66  S.  W.  Rep.  578;  White  v. 
New  York,  etc.,  R.  Co.,  99  Va.  357;  Norfolk, 
etc.,  R.  Co.  v.  Fritts,  103  Va.  687,  106  Am.  St. 
Rep.  911. 

Regardless  of  Whether  the  Employees  Operating 
the  Engine  Were  Generally  Incompetent,  the  de- 
fendant is  entitled  to  a  verdict  if  it  is  shown 
that  the  engine  was  properly  equipped  and  was 
properly  and  carefully  handled  at  the  time  of 
the  fire.  Gulf,  etc.,  R.  Co.  v.  Johnson,  28  Tex. 
Civ.  App.  395. 

505.  3.  Careful  Management  at  Time  of  Fire 
—  United  States.  —  Norris  v.  Baltimore,  etc.,  R. 
Co.,  (C.  C.  A.)  109  Fed.  Rep.  591. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Ayres, 
67  Ark.  371. 

Illinois.  —  Cleveland,  etc.,  R.  Co.  v.  Tate,  104 
111.  App.  615. 

Iowa.  —  West  Side  Mut.  F.  Ins.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  (Iowa  1903)  95  N.  W.  Rep. 
193- 

Kentucky.  —  Illinois  Cent.  R.  Co.  v.  Scheible, 
(Ky.  1903)  72  S.  W.  Rep.  325. 

Mississippi.  — ■  Drake  v.  Yazoo,  etc.,  R.  Co.,  79 
Miss.  84,  quoting  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  505. 

Texas.  —  San  Antonio,  etc.,  R.  Co.  v.  Adams, 
(Tex.  Civ.  App.  1902)  66  S.  W.  Rep.  578;  Texas 
Southern  R.  Co.  v.  Hart,  32  Tex.  Civ.  App.  212. 

Virginia.  —  White  v.  New  York,  etc.,  R.  Co., 
99  Va.  357. 

Competency  of  Evidence  that  Engine  Was 
Properly  Handled.  —  Texas  Southern  R.  Co.  v. 
Hart,  32  Tex.  Civ.  App.  212. 

506.  1.  Where  There  Is  Evidence  Tending  to 
Show  Negligence  in  Fact,  in  addition  to  the 
presumption  of  negligence  raised  by  the  com- 
munication of  the  fire,  it  is  for  the  jury  to  say 
whether  the  plaintiff's  prima  facie  case  has  been 
rebutted.  Preece  v.  Rio  Grande  Western  R. 
Co.,  24  Utah  493  ;  Thompson  v.  Keokuk,  etc.,  R. 
Co..  116  Iowa  215;  Swanson  v.  Keokuk,  etc., 
R.  Co.,  116  Iowa  304. 

Affirmative  Evidence  of  Negligence  —  Question 
for  Jury.  —  McTavish  v.  Great  Northern  R.  Co., 
8  N.  Dak.  333. 

2.  Plaintiffs  Course  When  Presumption  Re- 
butted. —  Alabama  G.  S.  R.  Co.  v.  Taylor,  129 
Ala.  238 ;  Louisville,  etc.,  R.  Co.  v.  Marbury 
Lumber  Co.,  132  Ala.  520,  90  Am.  St.  Rep.  917; 
Gulf,  etc.,  R.  Co.  v.  Johnson,  28  Tex.  Civ.  App. 
395  ;  Smith  v.  Missouri,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1903)  73  S.  W.  Rep.  22;  Galveston,  etc., 
R.  Co.  v.  Chittim,  31  Tex.  Civ.  App.  40;  Olm- 
stead  v.  Oregon  Short  Line  R.  Co.,  27  Utah  515. 

3.  Jury  Must  Decide  Whether  Presumption  Is 
Rebutted  —  United  States.  —  McCullen  v.  Chi- 
cago, etc.,  R.  Co.,  (C.  C.  A.)  101  Fed.  Rep.  66; 


Norris  v.  Baltimore,  etc.,  R.  Co.,  (C.  C.  A.)  109 
Fed.  Rep.  591  ;  Great  Northern  R.  Co.  v.  Coals. 
(C.  C.  A.)  us  Fed.  Rep.  452. 

Alabama.  — ■  Alabama  G.  S.  R.  Co.  v.  Taylor, 
129  Ala.  238. 

Georgia. — -Southern  R.  Co.  v.  Williams,  113 
Ga.  335  ;  Central  of  Georgia  R.  Co.  v.  Trammell, 
1 14  Ga.  312. 

Illinois.  — ■  Cleveland,  etc.,  R.  Co.  v.  Hornsby, 
202  111.  138;  Cleveland,  etc.,  R.  Co.  v.  Tate, 
104  111.  App.  615. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Fenster- 
maker,  163  Ind.  534. 

Iowa.  —  Thompson  v.  Keokuk,  etc.,  R.  Co., 
116  Iowa  215;  Swanson  v.  Keokuk,  etc.,  R.  Co., 
1 16  Iowa  304. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Geiser,  68 
Kan.  281  ;  Clark  v.  Ellithorp,  9  Kan.  App.  503. 

Texas.  ■ — ■  Scott  v.  Texas,  etc.,  R.  Co.,  93  Tex. 
625  ;  Texas,  etc.,  R.  Co.  v.  Rice,  24  Tex.  Civ. 
App.  374- 

Utah.  ■ —  Preece  v.  Rio  Grande  Western  R. 
Co.,  24  Utah  493  ;  Olmstead  v.  Oregon  Short 
Line  R.  Co.,  27  Utah  515. 

Vermont.  —  Farrington  v.  Rutland  R.  Co.,  72 
Vt.  24. 

Compare  McTavish  v.  Great  Northern  R.  Co., 
8  N.  Dak.  333,  holding  that  the  question  as  to 
whether  the  statutory  presumption  of  negligence 
is  overcome  by  the  defendant's  evidence  is,  in 
the  first  instance,  a  question  of  law  for  the 
court. 

Charge  Ignoring  Care  in  Construction  and  Opera- 
tion. — ■  Louisville,  etc.,  R.  Co.  v.  Sullivan  Tim- 
ber Co.,  138  Ala.  379. 

507.  1.  Conflict  of  Evidence.  —  Louisville, 
etc.,  R.  Co.  v.  Marbury  Lumber  Co.,  125  Ala. 
237,  quoting  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  507  ;  Weeks  v.  Erie  R.  Co.,  57  N.  Y. 
App.  Div.  192. 

3,  View  that  Communication  of  Fire  Not  Prima 
Facie  Negligence.  — ■  Oatman  v.  Michigan  Cent. 
R.  Co.,  1  Ont.  L.  Rep.  145;  Garrett  v.  Southern 
R.  Co.,  (C.  C.  A.)  101  Fed.  Rep.  102;  Missouri, 
etc.,  R.  Co.  v.  Wilder,  3  Indian  Ter.  8s  ;  Peck 
v.  New  York  Cent.,  etc.,  R.  Co.,  165  N.  Y.  347, 
reversing  37  N.  Y.  App.  Div.  110;  White  v. 
New  York  Cent.,  etc.,  R.  Co.,  90  N.  Y.  App. 
Div.  356,  affirmed  181  N.  Y.  577;  Matthews  v. 
Pittsburg,  etc.,  R.  Co.,  18  Pa.  Super.  Ct.  10; 
Stephenson  v.  Pennsylvania  R.  Co.,  20  Pa. 
Super.  Ct.  157. 

50S.  2.  Rationale  of  Rule. — Jackson  v. 
Grand  Trunk  R.  Co.,  32  Can.  Sup.  Ct.  245 ; 
Oatman  v.  Michigan  Cent.  R.  Co.,  1  Ont.  L.  Rep. 
145  ;  Missouri,  etc.,  R.  Co.  v.  Wilder,  3  Indian 
Ter.  85  ;  Weeks  v.  Erie  R.  Co.,  57  N.  Y.  App. 
Div.  102  ;  White  v.  New  York  Cent.,  etc.,  R.  Co., 
00  N.  Y.  App.  Div.  356,  affirmed  181  N.  Y.  577. 

Judicial  Notice  may  be  taken  of  the  fact  that 
no  engine  can   be  so  constructed   that  some 
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4.  Negligence  in  Manner  of  Commisaion  of  Act.  —  See  note  4. 

X.  Evidence     2.  Doctrine  of  Liberality  in  Rule  of  Admission.  —  See 

3.  Circumstantial  Evidence  —  a,  In  General.  —  See  note  4. 

b.  Mxclusion  of  Other  Origins  of  Fire.  — See  notes  2,  4. 

4.  Documentary  Evidence.  —  See  note  3. 

5.  Evidence  of  Origin  of  Fire  —  a.  In  General.  —  See  note  4. 


sparks  will  not  escape.  White  v.  New  York 
Cent.,  etc.,  R.  Co.,  90  N.  Y.  App.  Div.  356, 
affirmed  181  N.  Y.  577. 

508.  3.  Negligence  Apart  from  Mere  Fact  of 
Injury.  —  Jackson  v.  Grand  Trunk  R.  Co.,  32 
Can.  Sup.  Ct.  245  ;  Oatman  v.  Michigan  Cent.  R. 
Co.,  1  Ont.  L.  Rep.  145  ;  Missouri,  etc.,  R.  Co.  v. 
Wilder,  3  Indian  Ter.  85  ;  Stephenson  v.  Penn- 
sylvania R.  Co.,  20  Pa.  Super.  Ct.  157. 

4.  Negligence  in  Manner  of  Commission.  — 
Carter  v.  Pennsylvania  R.  Co.,  (C.  C.  A.)  120 
Fed.  Rep.  663. 

5 IO.  3.  Liberality  in  Rules  of  Admission. — 
Glanz  v.  Chicago,  etc.,  R.  Co.,  119  Iowa  611; 
Dyer  v.  Maine  Cent.  R.  Co.,  99  Me.  195  ;  Mat- 
thews v.  Pittsburg,  etc.,  R.  Co.,  18  Pa.  Super. 
Ct.  10. 

Discretion  of  Court  as  to  Time  of  Admission.  — 

"  Testimony  as  to  the  effect  of  the  fire  was  ad- 
missible on  the  question  of  damages,  and  the 
time  of  its  admission  was  in  the  discretion  of 
the  court."  Spink  v.  New  York,  etc.,  R.  Co., 
26  R.  I.  115. 

4.  Circumstantial  Evidence — United  States. 
—  Carter  v.  Pennsylvania  R.  Co.,  (C.  C.  A.) 
120  Fed.  Rep.  663. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Mar- 
bury  Lumber  Co.,  132  Ala.  520,  90  Am.  St.  Rep. 
917. 

California.  —  Liverpool,  etc.,  Ins.  Co. v.  South- 
ern Pac.  R.  Co.,  125  Cal.  434. 

Colorado.  — -  Crissey,  etc.,  Lumber  Co.  v.  Den- 
ver, etc.,  R.  Co.,  17  Colo.  App.  275. 

Georgia.  —  Southern  R.  Co.  v.  Williams,  113 
Ga.  33s  ;  Central  of  Georgia  R.  Co.  v.  Trammel!, 
114  Ga.  312;  Southern  R.  Co.  v.  Pace,  114  Ga. 
712. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322;  Pittsburgh,  etc., 
R.  Co.  v.  Wilson,  161  Ind.  701  ;  McDoel  v.  Gill, 
23  Ind.  App.  95. 

Iowa.  —  Glanz  v.  Chicago,  etc.,  R.  Co.,  119 
Iowa  611. 

Kansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Ludlum, 
63  Kan.  719;  Kansas  City,  etc.,  R.  Co.  v.  Perry, 
65  Kan.  792 ;  Kansas  City,  etc.,  R.  Co.  v.  Blaker. 
68  Kan.  244. 

Kentucky.  —  Southern  R.  Co.  v.  Hanna,  (Ky. 
1899)  53  S.  W.  Rep.  1. 

Massachusetts.  —  McGinn  v.  Piatt,  177  Mass. 
125  ;  Bowen  v.  Boston,  etc.,  R.  Co.,  179  Mass. 
524- 

Minnesota.  —  Swenson  v.  Erlandson,  86  Minn. 

263. 

Mississippi.  —  Alabama,  etc.,  R.  Co.  v.  Bar- 
rett, 78  Miss.  432. 

Missouri.  —  Brooks  v.  Missouri  Pac.  R.  Co., 
98  Mo.  App.  166;  Gibbs  v.  St.  Louis,  etc.,  R. 
Co.,  104  Mo.  App.  276. 

Nebraska  —  Chicago,  etc.,  R.  Co.  v.  Beal, 
(Neb.  1903)  94  N.  W.  Rep.  956. 

New  York.  —  Peck  v.  New  York  Cent.,  etc., 


R.  Co.,  165  N.  Y.  347,  reversing  37  N.  Y.  App. 
Div.  1 10 ;  Smith  v.  Long  Island  R.  Co.,  79  N.  Y. 
App.  Div.  171. 

North  Carolina.  —  McMillan  v.  Wilmington, 
etc.,  R.  Co.,  126  N.  Car.  725;  Hygienic  Plate 
Ice  Mfg.  Co.  v.  Raleigh,  etc.,  Air-Line  R.  Co., 
126  N.  Car.  797;  Simpson  v.  Enfield  Lumber 
Co.,  133  N.  Car.  95,  reversing  131  N.  Car.  518; 
Cheek  v.  Oak  Grove  Lumber  Co.,  134  N.  Car.  225. 

Ohio. — -Baltimore,  etc.,  R.  Co.  v.  Kreager, 
61  Ohio  St.  312. 

Pennsylvania.  —  Matthews  v.  Pittsburg,  etc., 
R.  Co.,  18  Pa.  Super.  Ct.  10;  Stephenson  v. 
Pennsylvania  R.  Co.,  20  Pa.  Super.  Ct.  157. 

Rhode  Island.  — ■  MacDonald  v.  New  York, 
etc.,  R.  Co.,  25  R.  I.  40 ;  Spink  v.  New  York, 
etc.,  R.  Co.,  26  R.  I.  115. 

South  Carolina.  —  Brown  v.  Carolina  Mid- 
land R.  Co.,  64  S.  Car.  365. 

Texas.  —  San  Antonio,  etc.,  R.  Co.  v.  Adams, 
(Tex.  Civ.  App.  1902)  66  S.  W.  Rep.  578; 
Texas,  etc.,  R.  Co.  v.  Scottish  Union  Nat.  Ins. 
Co.,  32  Tex.  Civ.  App.  82. 

Washington.  —  Abrams  v.  Seattle,  etc.,  R.  Co., 

27  Wash.  507. 

Canada.  —  Rainville  v.  Grand  Trunk  R.  Co., 

28  Ont.  625,  affirmed  25  Ont.  App.  243,  29  Can. 
Sup.  Ct.  201. 

Negligence  May  Be  Established  by  Circumstan- 
tial Evidence.  —  Toledo,  etc.,  R.  Co.  v.  Fenster- 
maker,  163  Ind.  534. 

If  the  Circumstances  Shown  Are  Sufficient  to 
Convince  Reasonable  Men  that  the  fire  was 
caused  by  the  defendant's  negligence,  the  jury 
may  base  a  verdict  thereon.  Atchison,  etc.,  R. 
Co.  v.  Hutchinson,  8  Kan.  App.  605. 

512.  2.  Possibility  of  Other  Origins.  —  Mis- 
souri, etc.,  R.  Co.  v.  Wilder,  3  Indian  Ter.  85. 

It  Is  Not  Necessary  to  Exclude  Every  Possibility 
of  a  Different  Origin,  but  it  is  necessary  to  ex- 
clude every  other  reasonable  probability.  Cris- 
sey, etc.,  Lumber  Co.  v.  Denver,  etc.,  R.  Co.,  17 
Colo.  App.  275.  . 

4.  Missouri,  etc.,  R.  Co.  v.  Jordan,  (Tex.  Civ. 
App.  1904)  82  S.  W.  Rep.  791. 

513.  3.  Admissibility  of  Memoranda  Made  by 
Defendant's  Witness.  —  Manchester  Assur.  Co.  v. 
Oregon  R.,  etc.,  Co.,  (Oregon  1905)  79  Pac. 
Rep.  60. 

4.  Evidence  as  to  Origin  of  Fire — United 
States.  —  Carter  v.  Pennsylvania  R.  Co.,  (C.  C. 
A.)  120  Fed.  Rep.  663. 

Alabama.  —  Southern  R.  Co.  v.  Johnson,  141 
Ala.  575- 

Colorado.  —  Burlington,  etc.,  R.  Co.  v.  Burch, 
17  Colo.  App.  491. 

Illinois.  —  Baltimore,  etc.,  R.  Co.  v.  Perry- 
man,  95  111.  App.  199;  Baltimore,  etc.,  R.  Co. 
v.  Irwin,  97  111.  App.  337. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Fenster- 
maker,  163  Ind.  534;  Toledo,  etc.,  R.  Co.  v. 
Parks,  163  Ind.  592. 
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514.  b.  Evidence  of  Other  Fires  —  (i)  Other  Fires  by  Same  Engine. 
—  See  notes  3,  5. 

515.  (2)  Other  Fires  by  Other  Engines  —  (a)  General  Rule.  —  See  note  2. 
Distance  of  Emission  of  Sparks.  —  See  note  3. 

Evidence  of  Both  Prior  and  Subsequent  Fires.  —  See  note  4. 
510.    (b)  Qualification  of  General  Rule  —  aa.  Evidence  in  Rebuttal.  —  See  note  I. 
bb.  Similarity  of  Circumstance  and  Condition.  —  See  note  2. 
cc  Where  Particular  Engine  Identified.  —  See  notes  4,  5. 
517.    6.  Evidence  to  Show  Negligence  —  c.  Emission  of  Sparks. — See 
note  3. 


Iovja.  —  Black  v.  Minneapolis,  etc.,  R.  Co., 
122  Iowa  32. 

Kansas.  —  Kansas  City,  etc.,  R.  Co.  v.  Perry, 
65  Kan.  792,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  513;  Kansas  City,  etc.,  R.  Co. 
v.  Blaker,  68  Kan.  244. 

Maine.  —  Dyer  v.  Maine  Cent.  R.  Co.,  99  Me. 
195,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  513. 

Missouri.  — •  Gibbs  v.  St.  Louis,  etc.,  R.  Co., 
104  Mo.  App.  276;  Wright  v.  Chicago,  etc.,  R. 
Co.,  107  Mo.  App.  209. 

New  York.  —  O'Reilly  v.  Erie  R.  Co.,  72  N. 
Y.  App.  Div.  228  ;  Smith  v.  Long  Island  R.  Co., 
79  N.  Y.  App:  Div.  171  ;  White  v.  New  York 
Cent.,  etc.,  R.  Co.,  90  N.  Y.  App.  Div.  356, 
affirmed  181  N.  Y.  577. 

North  Carolina.  —  Simpson  v.  Enfield  Lum- 
ber Co.,  133  N.  Car.  95,  reversing  131  N.  Car. 
518. 

North  Dakota.  —  McTavish  v.  Great  North- 
ern R.  Co.,  8  N.  Dak.  333. 

Pennsylvania.  —  Elder  Tp.  School  Dist.  v. 
Pennsylvania  R.  Co.,  26  Pa.  Super.  Ct.  112. 

Rhode  Island.  —  Spink  v.  New  York,  etc.,  R. 
Co.,  26  R.  I.  115. 

Washington.  —  Abrams  v.  Seattle,  etc.,  R.  Co., 
27  Wash.  507. 

Canada.  —  Grand  Trunk  R.  Co.  v.  Rainville, 
29  Can.  Sup.  Ct.  201,  affirming  25  Ont.  App. 
242,  28  Ont.  625. 

514.  3.  Where  There  Is  No  Evidence  that  the 
Fire  Was  Caused  by  a  Particular  Engine,  evi- 
dence of  other  fires  by  that  engine  is  inadmissi- 
ble. Chicago,  etc.,  R.  Co.  v.  Ross,  24  Ind.  App. 
222. 

6.  Clark  v.  F.llithorp,  9  Kan.  App.  503. 

515.  2.  Other  Fires  by  Other  Engines  — 

United  States.  —  Texas,  etc.,  R.  Co.  v.  Watson, 
190  U.  S.  287  ;  Lesser  Cotton  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  (C.  C.  A.)  114  Fed.  Rep.  133. 

Alabama.  —  Alabama  G.  S.  R.  Co.  v.  John- 
ston, 128  Ala.  292,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  515. 

Indian  Territory.  —  St.  Louis,  etc.,  R.  Co.  v. 
Lawrence,  (Indian  Ter.  1903)  76  S.  W.  Rep. 
254- 

Kentucky.  —  Mills  v.  Louisville,  etc.,  R.  Co., 
116  Ky.  309,  quoting  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  515. 

Massachusetts.  —  McGinn  v.  Piatt,  177  Mass. 

125- 

Mississippi.  — ■  Alabama,  etc.,  R.  Co.  v.  /Etna 
Ins.  Co.,  82  Miss.  770. 

Missouri.  —  Gibbs  v.  St.  Louis,  etc.,  R.  Co., 
104  Mo.  App.  276. 

Rhode  Island.  —  MacDonald  v.  New  York, 
etc.,  R.  Co.,  25  R.  I.  40. 


Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Fort, 
112  Tenn.  432. 

Texas.  —  Wilson  v.  Pecos,  etc.,  R.  Co.,  23 
Tex.  Civ.  App.  706. 

Washington.  —  Noland  v.  Great  Northern  R. 
Co.,  31  Wash.  430. 

Proof  of  Other  Fires  a  Year  Before  the  Fire  in 
Question  is  inadmissible  for  this  purpose.  Louis- 
ville, etc.,  R.  Co.  v.  Short,  110  Tenn.  713. 

3,  Black  v.  Minneapolis,  etc.,  R.  Co.,  122  Iowa 
32;  McGinn  v.  Piatt,  177  Mass.  125;  Gibbs  v. 
St.  Louis,  etc.,  R.  Co.,  104  Mo.  App.  276. 

4.  Prior  and  Subsequent  Fires.  —  Alabama, 
etc.,  R.  Co.  v.  /Etna  Ins.  Co.,  82  Miss.  770. 

516.  1.  The  Evidence  Is  Competent  in  Re- 
buttal, as  tending  to  contradict  the  defendant's 
evidence  that  its  locomotives  were  properly  con- 
structed and  equipped,  in  good  repair,  and  care- 
fully handled.  Louisville,  etc.,  R.  Co.  v.  Fort, 
112  Tenn.  432. 

2.  Conditions  Must  Be  Similar.  —  O'Reillv  v. 
Erie  R.  Co.,  72  N.  Y.  App.  Div.  228;  O'Reilly 
v.  King,  72  N.  Y.  App.  Div.  357  ;  Hygienic 
Plate  Ice  Mfg.  Co.  v.  Raleigh,  etc.,  Air-Line  R. 
Co.,  126  N.  Car.  797. 

Must  Be  Coincidence  of  Time.  —  Akins  v. 
Georgia  R.,  etc.,  Co..  111  Ga.  815. 

4.  Fire  Communicated  by  One  of  Two  Engines. 

—  Lesser  Cotton  Co.  v.  St.  Louis,  etc.,  R.  Co., 
(C.  C.  A.)  114  Fed.  Rep.  133;  Crissey.  etc., 
Lumber  Co.  v.  Denver,  etc.,  R.  Co.,  17  Colo. 
App.  275 ;  San  Antonio,  etc.,  R.  Co.  v.  Home 
Ins.  Co.,  (Tex.  Civ.  App.  1902)  70  S.  W.  Rep. 
999. 

Proof  that  the  Fire  Must  Have  Been  Set  Out  by 
One  or  More  of  Four  Engines  does  not  sufficiently 
identify  the  engine  as  to  render  evidence  of 
other  fires  inadmissible.  Louisville,  etc.,  R.  Co. 
v.  Fort.  112  Tenn.  432. 

5.  Lesser  Cotton  Co.  v.  St.  Louis,  etc.,  R.  Co., 
(C.  C.  A.)  114  Fed.  Rep.  133. 

517.  3.  Emission  of  Sparks — Unit,  , I  St,<.<cs. 

—  Texas,  etc.,  R.  Co.  v.  Watson,  190  U.  S.  287; 
Norris  v.  Baltimore,  etc.,  R.  Co.,  (C.  C.  A.) 
109  Fed.  Rep.  591  ;  Lesser  Cotton  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  (C.  C.  A.)  114  Fed.  Rep. 
133  ;  Carter  v.  Pennsylvania  R.  Co.,  (C.  C.  A.) 
120  Fed.  Rep.  663. 

Alabama.  —  Alabama  G.  S.  R.  Co.  v.  Clark, 
136  Ala.  450;  Birmingham  R.,  etc.,  Co.  v.  Hin- 
ton,  141  Ala.  606. 

Indiana.  —  McDoel  v.  Gill,  23  Ind.  App.  95. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Samuels, 
(Ky.  1900)  57  S.  W.  Rep.  235;  Illinois  Cent. 
R.  Co.  v.  Scheible,  (Ky.  1903)  72  S.  W.  Rep. 
32S- 

Mississippi.  —  Alabama,  etc.,  R.  Co.  v.  Fried, 
81  Miss.  314. 
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.1 1  S.    <•.  Evidence  OF  Other  Fires  —  (2)  Other  Fires  by  Same  Engine 

—  (a)  In  General.  —  See  note  3. 

H  10.     Several  Fires  on  Same  Trip.  —  See  note  I. 

Similarity  of  Circumstances  and  Condition.  —  See  note  2. 
520.    (3)  Other  Fires  by  Other  Engines  —  (a)  General  Rule.  —  See  note  3. 
531.    Sec  note  I. 

(b)  Limits  and  Qualifications  of  Rule  —  aa.  In  General,  —  See  notes  2,  3. 

lib.  Where  Particular  Engine  Identified.  —  See  note  4. 

New  York.  —  Peck  v.  New  York  Cent.,  etc., 
R.  Co.,  165  N.  Y.  347,  reversing  37  N.  Y.  App. 
Div.  110;  Munson  v.  New  York  Cent.,  etc.,  R. 
Co.,  55  N.  Y.  App.  Div.  523. 

Oregon.  —  Anderson  v.  Oregon  R.,  etc.,  Co., 
45  Oregon  21 1. 

Evidence  as  to  Number  and  Size  of  Sparks  Held 
Admissible.  — ■  Louisville,  etc.,  R.  Co.  v.  Mar- 
bury  Lumber  Co.,  132  Ala.  520,  90  Am.  St.  Rep. 
917. 

Comparison  as  to  Sparks  Emitted  by  Different 

Engines.  —  Orient  Ins.  Co.  v.  Northern  Pac.  R. 
Co.,  31  Mont.  502. 
Cinders  Found  Several  Months  After  Fire.  — 

Gulf,  etc.,  R.  Co.  v.  Johnson,  28  Tex.  Civ.  App. 
395- 

518.  3.   Other  Fires  by  Same  Engine  — 

Alabama. — Alabama  G.  S.  R.  Co.  v.  Clark,  136 
Ala.  450. 

Indiana.  —  Wabash  R.  Co.  v.  Miller,  158  Ind. 
174;  Chicago,  etc.,  R.  Co.  v.  Gilmore,  22  Ind. 
App.  466. 

Indian  Territory.  —  Missouri,  etc.,  R.  Co.  v. 
Wilder,  3  Indian  Ter.  85. 

Iowa.  —  Glanz  v.  Chicago,  etc.,  R.  Co.,  119 
Iowa  611. 

North  Dakota.  —  McTavish  v.  Great  North- 
ern R.  Co.,  8  N.  Dak.  333. 

Oregon.  —  See  Lieuallen  v.  Mosgrove,  37 
Oregon  446. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Scottish  Union 
Nat.  Ins.  Co.,  32  Tex.  Civ.  App.  82. 

Canada.  —  Peacock  v.  Cooper,  27  Ont.  App. 
128. 

Evidence  of  Other  Fires  by  Same  Engine  on 
Same  Day  at  Different  Adjacent  Places  Admissible. 

—  Chicago,  etc.,  R.  Co.  v.  Kreig,  22  Ind.  App.  393. 

519.  1.  Texas,  etc.,  R.  Co.  v.  Scottish  Union 
Nat.  Ins.  Co.,  32  Tex.  Civ.  App.  82. 

2.  Cheek  v.  Oak  Grove  Lumber  Co.,  134  N. 

Car.  225. 

520.  3.  Other  Fires  by  Other  Engines  — 

United  States.  —  Texas,  etc.,  R.  Co.  v.  Watson, 
190  U.  S.  287;  Lesser  Cotton  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  (C.  C.  A.)  114  Fed.  Rep.  133. 

Alabama.  —  Alabama  G.  S.  R.  Co.  v.  John- 
ston, 128  Ala.  292. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322;  Chicago,  etc.,  R. 
Co.  v.  Gilmore,  22  Ind.  App.  466. 

Indian  Territory.  —  Missouri,  etc.,  R.  Co.  v. 
Wilder,  3  Indian  Ter.  85. 

Kansas.  —  Sprague  v.  Atchison,  etc.,  R.  Co., 
(Kan.  1904)  78  Pac.  Rep.  328. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Samuels, 
(Ky.  1900)  57  S.  W.  Rep.  235  ;  Illinois  Cent.  R. 
Co.  v.  Scheible,  (Ky.  1903)  72  S.  W.  Rep.  325  ; 
Mi'ls  v.  Louisville,  etc.,  R.  Co.,  116  Ky.  309. 

Mississippi.  —  Alabama,  etc.,  R.  Co.  v.  Fried, 
81  Miss.  314;  Alabama,  etc.,  R.  Co.  v.  ^Etna 
Ins.  Co.,  82  Miss.  770. 


North  Carolina.  —  Hygienic  Plate  Ice  Mfg. 
Co.  v.  Raleigh,  etc.,  Air-Line  R.  Co.,  126  N. 
Car.  797. 

Oregon.  —  Manchester  Assur.  Co.  v.  Oregon 
R.,  etc.,  Co.,  (Oregon  1905)  79  Pac.  Rep.  60. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Short, 
110  Tenn.  713;  Louisville,  etc.,  R.  Co.  v.  Fort, 
1 1 2  Tenn.  432. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Carter,  95 
Tex.  461  ;  Texas,  etc.,  R.  Co.  v.  Wooldridge, 
(Tex.  Civ.  App.  1901)  63  S.  W.  Rep.  905; 
Texas,  etc.,  R.  Co.  v.  Rutherford,  28  Tex.  Civ. 
App.  590  ;  Galveston,  etc.,  R.  Co.  v.  Chittim, 
31  Tex.  Civ.  App.  40. 

Canada.  —  Oatman  v.  Michigan  Cent.  R.  Co., 
1  Ont.  L.  Rep.  145. 

To  Show  Condition  of  Right  of  Way.  —  Abrams 
v.  Seattle,  etc.,  R.  Co.,  27  Wash.  507.  See  also 
Wabash  R.  Co.  v.  Miller,  158  Ind.  174. 

Evidence  that  the  Engine  Which  Set  Out  the 
Fire  Was  in  Proper  Condition  is  sufficient  to  re- 
but any  presumption  of  negligence  that  may 
arise  from  evidence  of  other  fires  by  other 
engines.  White  v.  New  York  Cent.,  etc.,  R.  Co., 
90  N.  Y.  App.  Div.  356,  affirmed  181  N.  Y.  377. 

Engines  of  Similar  Construction. —  Louisville, 
etc.,  R.  Co.  v.  Short,  no  Tenn.  713. 

521.  1.  Hygienic  Plate  Ice  Mfg.  Co.  v. 
Raleigh,  etc.,  Air-Line  R.  Co.,  126  N.  Car.  797. 

2.  The  Evidence  Is  Competent  to  Show  Habitual 
Negligence.  —  Louisville,  etc.,  R.  Co.  v.  Fort, 
1 1 2  Tenn.  432. 

3.  Pittsburgh,  etc.,  R.  Co.  v.  Indiana  Horse- 
shoe Co.,  154  Ind.  322. 

522.  4.  Where  Particular  Engine  Identified  — 
United  States.  —  Lesser  Cotton  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  (C.  C.  A.)  114  Fed.  Rep.  133. 

Alabama.  —  Alabama  G.  S.  R.  Co.  v.  John- 
ston, 128  Ala.  292. 

Illinois.  —  Toledo,  etc.,  R.  Co.  v.  Needham, 
105  111.  App.  25. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Gilmore. 
22  Ind.  App.  466. 

Indian  Territory.  —  Missouri,  etc.,  R.  Co.  v. 
Wilder,  3  Indian  Ter.  85. 

Kansas.  —  Sprague  v.  Atchison,  etc.,  R.  Co., 
(Kan.  1904)  78  Pac.  Rep.  828. 

North  Carolina.  —  Hygienic  Plate  Ice  Mfg. 
Co.  v.  Raleigh,  etc.,  Air-Line  R.  Co.,  126  N. 
Car.  797. 

Texas.  —  San  Antonio,  etc.,  R.  Co.  v.  Home 
Ins.  Co.,  (Tex.  Civ.  App.  1902)  70  S.  W.  Rep. 
999  ;  Texas  Midland  R.  Co.  v.  Moore,  (Tex.  Civ. 
App.  1903)  74  S.  W.  Rep.  942. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Briggs, 
103  Va.  105. 

Where  the  Fire  Might  Have  Been  Caused  by  One 
of  Two  Engines,  the  engine  is  not  sufficiently 
identified  to  justify  the  application  of  this  rule, 
if  it  is  in  any  case  applicable.  Louisville,  etc., 
R.  Co.  v.  Short,  no  Tenn.  713. 
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523.  See  note  I. 

524.  9.  Expert  and  Opinion  Evidence  —  a.  In  General.  —  See  note  3. 
b.  As  to  Origin  of  Fire.  —  See  note  4. 

525.  d.  Value  of  Property.  —  See  note  3. 

526.  See  note  1. 

527.  For  Jury  to  Say  What  Such  Evidence  Is  Worth.  —  See  note  I. 

10.  Exhibitions  and  Experiments  —  Some  Cases  Illustrating  the  Specific 
Application  of  the  Rules.  —  See  note  3. 

529.    12.  Acts  Admitting  Liability.  —  See  note  2. 


The  Admission  of  Such  Evidence  Was  Held  to 
Be  Harmless  Error  where  the  court  instructed 
the  jury  to  disregard  the  evidence  if  they  be- 
lieved the  evidence  identifying  the  engine,  and 
the  evidence  of  identification  was  so  clear  and 
convincing  that  the  jury  must  necessarily  have 
believed  it.  Central  of  Georgia  R.  Co.  v.  Tram- 
mell,  114  Ga.  312. 

When  the  Evidence  Is  Offered  Before  the  Par- 
ticular Engine  Is  Identified,  it  is  admissible  for 
the  purpose  of  showing  the  defendant's  negli- 
gence in  the  selection  and  care  of  its  locomo- 
tives, though  the  engine  is  subsequently  identi- 
fied. Missouri,  etc.,  R.  Co.  v.  Carter,  95  Tex. 
461. 

523.  1.  The  Evidence  Is  Competent  though 
the  particular  engine  is  identified.  Louisville, 
etc.,  R.  Co.  v.  Fort,  112  Tenn.  432. 

524.  3.  Rebuttal   of  Expert   Testimony.  — 

Whi  re  the  defendant's  evidence  tended  to  show 
that  a  diamond  stack  engine,  equipped  with  ex- 
tension front,  spark  arrester,  and  standard  net- 
ting, all  in  good  condition,  would  not  and  could 
not  throw  out  sparks  so  as  to  set  out  a  fire,  it 
was  held  that  the  plaintiff  could  introduce  in  re- 
buttal evidence  tending  to  show  that  similar 
engines,  equipped  similarly  in  all  respects,  both 
engines  and  equipments  being  in  good  condition, 
would  throw  sparks  and  set  fire,  and  had  done 
so.  Bowen  v.  Boston,  etc.,  R.  Co.,  179  Mass. 
524.  1 

4  Opinion  as  to  Origin  of  Fire. — Texas,  etc., 
R.  Co.  v.  Wooldridge,  (Tex.  Civ.  App.  1901)  63 
S.  W.  Rep.  905. 

Evidence  Establishing  Origin  by  Process  of  Ex- 
clusion. —  Texas,  etc.,  R.  Co.  v.  Watson,  190  U. 
S.  287. 

Opinion  as  to  Origin  of  Fire  Inadmissible.  — 

Chicago,  etc..  R.  Co.  v.  Ross,  24  Ind.  App.  222  ; 
Norfolk,  etc.,  R.  Co.,  v.  Briggs,  103  Va.  105. 

Distance  of  Communication  of  Sparks. —  Gibbs 
v.  St.  Louis,  etc.,  R.  Co.,  104  Mo.  App.  276; 
Peck  v.  New  York  Cent.,  etc.,  R.  Co.,  165  N. 
Y.  347,  reversing  37  N.  Y.  App.  Div.  110. 

Devices  for  Prevention  of  Sparks.  — ■  Peck  v. 
New  York  Cent.,  etc.,  R.  Co.,  165  N.  Y.  347, 
reversing  37  N.  Y.  App.  Div.  110;  Louisville, 
etc.,  R.  Co.  v.  Marbury  Lumber  Co.,  132  Ala. 
520,  90  Am.  St.  Rep.  <>  1 7 . 

Operation  and  Effect  of  Spark  Arresters.  — ■  Chi- 
cago, etc.,  R.  Co.  v.  Kreig.  22  Ind.  App.  393  ; 
Kansas  City,  etc.,  R.  Co.  v.  Blakcr.  68  Kan.  244. 

8etting  Out  Fires  as  Test  of  Engine's  Condition. 
—  Texas,  etc..  R.  Co.  v.  Watson,  190  U.  S.  287. 

Evidence  that  Well-equipped  Engines  Have  Set 
Out  Fires.  Norfolk,  etc..  R.  Co.  v.  Briggs,  io^ 
Va.  105. 

525.  3.  Opinion  as  to  Value  of  Property 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Ayrcs,  67 
Ark.  371. 


California.  —  Clark  v.  San  Francisco,  etc.,  R. 
Co.,  142  Cal.  614. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Brown,  157 
Ind.  544;  Pennsylvania  R.  Co.  v.  Hunsley,  23 
Ind.  App.  37. 

Ioiva.  —  Thompson  v.  Keokuk,  etc.,  R.  Co., 
116  Iowa  215. 

South  Carolina.  —  Dent  v.  South  Bound  R. 
Co.,  61  S.  Car.  329. 

Texas.  —  Tyler  Southeastern  R.  Co.  v.  Hitch- 
ins,  26  Tex.  Civ.  App.  400  ;  Galveston,  etc.,  R. 
Co.  v.  Chittim,  31  Tex.  Civ.  App.  40;  St.  Louis 
Southwestern  R.  Co.  v.  Crabb,  (Tex.  Civ.  App. 
1904)  80  S.  W.  Rep.  408. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Briggs, 
103  Va.  105. 

Wisconsin.  —  Rvlanderr.  Laursen,  124  Wis.  2. 

Opinion  as  to  Amount  of  Damages  Held  Admis- 
sible.—  St.  Louis,  etc.,  R.  Co.  v.  Hall,  71  Ark.  302. 

The  Effect  of  the  Fire  on  the  Meadow  and  the 
Hedge  Burned  may  be  shown  by  expert  wit- 
nesses who  properly  qualify  as  such.  Bradley 
v.  Iowa  Cent.  R.  Co.,  111  Iowa  562. 

A  Mere  Opinion  as  to  the  State  of  Repair  of  a 
House  Destroyed  is  inadmissible,  but  the  wit- 
ness may  describe  the  house  in  detail,  in  order 
that  the  jury  may  determine  its  condition  from 
the  evidence.  McMahon  v.  Dubuque,  107  Iowa 
62,  70  Am.  St.  Rep.  143. 

Evidence  as  to  Damage  to  Similar  Property.  — 
Castner  v.  Chicago,  etc.,  R.  Co.,  126  Iowa  581. 

526.  1.  Knowledge  of  Property  Consumed.  — 
Pennsylvania  R.  Co.  v.  Hunsley,  23  Ind.  App. 
37  ;  Baylor  i\  Stevens,  16  Pa.  Super.  Ct.  365  ; 
Spink  v.  New  York,  etc.,  R.  Co.,  26  R.  I.  115; 
Wilson  v.  Southern  R.  Co.,  65  S.  Car.  421  ; 
Tyler  Southeastern  R.  Co.  v.  Hitchins,  26  Tex. 
Civ.  App.  400. 

527.  1.  St.  Louis,  etc.,  R.  Co.  v.  Ayres,  67 
Ark.  371  ;  Pennsylvania  R.  Co.  v.  Hunsley,  23 
Ind.  App.  37. 

3.  Use  of  Model  of  Locomotive.  —  McMahon  v. 
Dubuque,  107  Iowa  62,  70  Am.  St.  Rep.  143. 

52».  2.  An  Offer  by  Defendant  to  Settle.  — 
Creighton  v.  Chicago,  etc.,  R.  Co.,  (Neb.  1903) 
94  N.  W.  Rep.  527. 

The  admission  of  evidence  of  an  offer  to 
settle  is  not  injurious  to  the  defendant,  where 
the  court  instructs  the  jury  that  the  offer  was 
neither  an  admission  of  negligence  nor  of  lia- 
bility. Liverpool,  etc.,  Ins.  Co.  v.  Southern  Pac. 
R.  Co..  125  Cal.  434. 

Defendant's  Servants  Aiding  in  Putting  Out  Fire. 

—  Clarke  v.  New  York,  etc.,  R.  Co.,  26  R.  I.  59. 
Declarations  Not  Part  of  Res  Gestae  Inadmissible. 

—  Houston,  etc..  R.  Co.  v.  l.aforge,  (Tex.  Civ. 
App.  1005)  84  S.  W.  Rep.  1072. 

Admissions  Not  Precluding  Proof  of  Nonlia- 
bility.—  Cheek  v.  Oak  Grove  Lumber  Co.,  134 
N.  Car.  225. 
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.V.il».    XI.  Burden  of  Proof  —  1,  Generally.  —  See  note  4. 

2.  Title  to  Property  Destroyed.  —  See  note  5. 

3.  Origin  of  Fire.  —  See  note  6. 

4.  Negligence  —  a.  GENERAL  RULE.  —  See  note  7. 
."»:to.    b.  Defendant's  Negligence.  — See  notes  1,  2. 

c.  Plaintiff's  Negligence.  —  See  note  3. 
931.    See  notes  1,  3. 


tV29.    4.  General    Rule    Stated. —  Garrett  v. 

Southern  R.  Co.,  (C.  C.  A.)  101  Fed.  Rep.  102. 

6.  Title  to  Property  Destroyed. —  Minneapolis 
Sash,  etc.,  Co.  v.  Great  Northern  R.  Co.,  83 
Minn.  370. 

6.  Origin  of  Fire — United  States.  —  Garrett 
v.  Southern  R.  Co.,  (C.  C.  A.)  101  Fed.  Rep. 
102;  Lesser  Cotton  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  (C.  C.  A.)  114  Fed.  Rep.  133;  Ragsdale 
V.  Southern  R.  Co.,  121  Fed.  Rep.  924. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Marbury 
Lumber  Co.,  132  Ala.  520,  90  Am.  St.  Rep.  917. 

Georgia.  —  Southern  R.  Co.  v.  Myers,  108 
Ga.  165;  Georgia  R.,  etc.,  Co.  v.  Roberts,  114 
Ga.  387. 

Indiana. —  Toledo,  etc.,  R.  Co.  v.  Parks,  163 
Ind.  592. 

Indian  Territory.- — Missouri,  etc.,  R.  Co.  v. 
Wilder,  3  Indian  Ter.  85;  St.  Louis,  etc.,  R.  Co. 
V.  Lawrence,  (Indian  Ter.  1903)  76  S.  W.  Rep. 
*54- 

Minnesota.  — ■  Brennan  Lumber  Co.  v.  Great 
Northern  R.  Co.,  77  Minn.  360;  Swenson  v. 
Erlandson,  86  Minn.  263. 

Missouri.  —  Bates  County  Bank  V.  Missouri 
Pac.  R.  Co.,  98  Mo.  App.  330. 

Nebraska.  —  Creighton  v.  Chicago,  etc.,  R. 
Co.,  (Neb.  1903)  94  N.  W.  Rep.  527;  Union 
Pac.  R.  Co.  v.  Fickenscher,  (Neb.  1904)  100 
N.  W.  Rep.  207. 

New  York.  —  White  v.  New  York  Cent.,  etc., 
R.  Co.,  90  N.  Y.  App.  Div.  356,  affirmed  i8t  N. 
Y.  577- 

North  Carolina.  —  Armstrong  v.  Wilmington, 
etc.,  R.  Co.,  130  N.  Car.  64;  Hamburg-Bremen 
F.  Ins.  Co.  v.  Atlantic  Coast  Line  R.  Co.,  132 
N.  Car.  75. 

North  Dakota.  —  Balding  v.  Andrews,  12  N. 
Dak.  267. 

Pennsylvania.  —  Stephenson  v.  Pennsylvania 
R.  Co.,  20  Pa.  Super.  Ct.  157;  Elder  Tp.  School 
Dist.  v.  Pennsylvania  R.  Co.,  26  Pa.  Super.  Ct. 
112. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  Hei- 
kens,  1 12  Tenn.  378. 

Texas.  —  Tyler  Chair,  etc.,  Works  v.  St.  Louis 
Southwestern  R.  Co.,  (Tex.  Civ.  App.  1900)  55 
S.  W.  Rep.  350;  International,  etc.,  R.  Co.  v. 
Morgan,  28  Tex.  Civ.  App.  348;  St.  Louis 
Southwestern  R.  Co.  v.  Goodnight,  32  Tex.  Civ. 
App.  256 ;  Duckworth  v.  Ft.  Worth,  etc.,  R.  Co., 
33  Tex.  Civ.  App.  66. 

Utah.  —  Olmstead  v.  Oregon  Short  Line  R. 
Co.,  27  Utah  515. 

Virginia.  —  White  v.  New  York,  etc.,  R.  Co., 
99  Va.  357;  Chesapeake,  etc.,  R.  Co.  v.  Heath, 
103  Va.  64. 

Wisconsin.  —  Clifford  v.  Minneapolis,  etc.,  R. 
Co.,  105  Wis.  618. 

Canada.  —  Rainville  v.  Grand  Trunk  R.  Co., 
28  Ont.  625,  affirmed  25  Ont.  App.  242,  29  Can. 
Sup.  Ct.  201. 


7.  General  Rule  as  to  Negligence.  —  Garrett 

V.  Southern  R.  Co.,  (C.  C.  A.)  101  Fed.  Rep. 
102;  Boston,  etc.,  R.  Co.  v.  Sargent,  72  N.  H. 
455;  Matthews  v.  Pittsburg,  etc.,  R.  Co.,  18  Pa. 
Super.  Ct.  10;  Chesapeake,  etc.,  R.  Co.  v.  Heath, 
103  Va.  64. 

530.  1.  Defendant's  Negligence — United 
States.  —  Continental  Trust  Co.  v.  Toledo,  etc., 
R.  Co.,  89  Fed.  Rep.  637 ;  Garrett  v.  Southern 
R.  Co.,  (C.  C.  A.)  101  Fed.  Rep.  102;  Lesser 
Cotton  Co.  v.  SU  Louis,  etc.,  R.  Co.,  (C.  C.  A.) 
114  Fed.  Rep.  133;  Denver  v.  Porter,  (C.  C. 
A.)  126  Fed.  Rep.  288. 

Indiana. — ■  Lake  Erie,  etc.,  R.  Co.  v.  McFall, 
(Ind.  1904)  72  N.  E.  Rep.  552;  Toledo,  etc., 
R.  Co.  v.  Fenstermaker,  163  Ind.  534;  Toledo, 
etc.,  R.  Co.  v.  Parks,  163  Ind.  592. 

Indian  Territory.  —  Missouri,  etc.,  R.  Co.  v. 
Wilder,  3  Indian  Ter.  85. 

Iowa.  —  Connors  v.  Chicago,  etc.,  R.  Co.,  11 1 
Iowa  384. 

New  York.  —  Peck  v.  New  York  Cent.,  etc., 
R.  Co.,  165  N.  Y.  347,  reversing  37  N.  Y.  App. 
Div.  110;  White  v.  New  York  Cent.,  etc.,  R. 
Co.,  90  N.  Y.  App.  Div.  356,  affirmed  181  N.  Y. 
577- 

North  Carolina.  —  McMillan  v.  Wilmington, 
etc.,  R.  Co.,  126  N.  Car.  725;  Hygienic  Plate 
Ice  Mfg.  Co.  v.  Raleigh,  etc.,  Air-Line  R.  Co., 
126  N.  Car.  797. 

Pennsylvania.  —  Stephenson  v.  Pennsylvania 
R.  Co.,  20  Pa.  Super.  Ct.  157. 

South  Dakota.  —  Kelley  v.  Anderson,  15  S. 
Dak.  107. 

Texas.  —  St.  Louis  Southwestern  R.  Co.  v. 
Gentry,  (Tex.  Civ.  App.  1903}  74  S.  W.  Rep. 
607. 

Utah.  —  Preece  v.  Rio  Grande  Western  R. 
Co.,  24  Utah  493. 

Canada.  —  Jackson  v.  Grand  Trunk  R.  Co.. 
32  Can.  Sup.  Ct.  245  ;  Oatman  v.  Michigan  Cent. 
R.  Co.,  1  Ont.  L.  Rep.  145. 

Communication  of  Fire  Made  Prima  Facie  Neg- 
ligence by  Statute.  —  Walker  v.  Kendall,  7  Kan. 
App.  801. 

Burden  on  Plaintiff  to  Show  Existence  of  Com- 
bustibles on  Right  of  Way. —  Indiana,  etc..  R. 
Co.  v.  Hawkins,  84  111.  App.  39. 

2.  Slight  Proof  of  Defendant's  Negligence 
Sufficient.  —  Abrams  v.  Seattle,  etc.,  R.  Co.,  27 
Wash.  507. 

3.  Contributory  Negligence.  —  Clark  v.  Kansas 
City,  etc.,  R.  Co.,  (C.  C.  A.)  129  Fed.  Rep.  341  ; 
Kelley  v.  Anderson,  15  S.  Dak.  107. 

531.  1.  Kansas  City,  etc.,  R.  Co.  v.  Perry, 
65  Kan.  792. 

3.  Indiana.  —  The  plaintiff  must  show  want 
of  contributory  negligence.  Pennsylvania  R. 
Co.  v.  Manderville,  22  Ind.  App.  697,  following 
Wabash  R.  Co.  v.  Miller,  18  Ind.  App.  549; 
Baltimore,  etc.,  R.  Co.  v.  Does,  20  Ind.  App. 
680. 
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531.    5.  Preponderance  of  Evidence  — a.  GENERALLY.  —  See  note  4. 

If,  Therefore,  It  Is  Equally  Probable.  —  See  note  5. 

Mere  Probability  or  Conjecture.  — ■  See  note  6. 
533.    See  note  1. 

But  It  Is  Not  Necessary  to  Entitle  a  Plaintiff  to  Eecover.  —  See  note  2. 

b.  Rule  of  Reasonable  Doubt.  —  See  note  3. 
533.   XII.  Measure  of  Damages  and  Elements  of  Recovery  —  1.  Com- 
pensation the  General  Rule.  —  See  note  1. 

2.  Value  of  Property  Destroyed  —  a.  In  General.  —  See  note  2. 

535.  b.  Market  Value.  —  See  note  1. 

536.  c.  Where  No  Market  Value.  —  See  notes  1,  2. 

d.  Value  with  Reference  to  Uses  to  Which  Properi  y 
Adapted.  —  See  note  3. 


531.  4.  Preponderance  of  Evidence. — Toledo, 
etc.,  R.  Co.  v.  Fenstermaker,  163  Ind.  534;  Bates 
County  Bank  v.  Missouri  Pac.  R.  Co.,  98  Mo. 
App.  330  ;  Smith  v.  Missouri,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1903)  73  S.  W.  Rep.  22;  Missouri, 
etc.,  R.  Co.  v.  Florence,  (Tex.  Civ.  App.  1903) 
74  S.  W.  Rep.  802  ;  Chesapeake,  etc.,  R.  Co.  v. 
Heath,  103  Va.  64. 

5.  Equal  Probabilities.  — •  Toledo,  etc.,  R.  Co. 
v.  Fenstermaker,  163  Ind.  534;  Peffer  v.  Mis- 
souri Pac.  R.  Co.,  98  Mo.  App.  291  ;  Highland 
v.  Houston,  etc..  R.  Co.,  (Tex.  Civ.  App.  1901) 
65  S.  W.  Rep.  649  ;  Chesapeake,  etc.,  R.  Co.  v. 
Heath,  103  Va.  64. 

6.  Mere  Probability.  —  Southern  R.  Co.  v. 
Myers,  108  Ga.  165  ;  Swenson  v.  Erlandson,  86 
Minn.  263  ;  Minneapolis  Sash,  etc.,  Co.  v.  Great 
Northern  R.  Co.,  83  Minn.  370  ;  Peffer  v.  Mis- 
souri Pac.  R.  Co.,  98  Mo.  App.  291  ;  Bates 
County  Bank  v.  Missouri  Pac.  R.  Co.,  98  Mo. 
App.  330;  Balding  v.  Andrews,  12  N.  Dak.  267; 
Chesapeake,  etc.,  R.  Co.  v.  Heath.  103  Va.  64. 

532.  1.  Mere  Conjecture,  Guess,  or  Supposi- 
tion, not  legitimately  based  on  facts,  circum- 
stances, and  material  conditions  shown  by  the 
evidence,  is  insufficient.  Crissey,  etc.,  Lumber 
Co.  v.  Denver,  etc.,  R.  Co.,  17  Colo.  App.  275; 
Toledo,  etc.,  R.  Co.  v.  Parks.  163  Ind.  592; 
Brennan  Lumber  Co.  v.  Great  Northern  R.  Co., 
77  Minn.  360;  Union  Pac.  R.  Co.  v.  Fickenscher, 
(Neb.  1904)  100  N.  W.  Rep.  207;  Chesapeake, 
etc.,  R.  Co.  v.  Heath,  103  Va.  64  ;  Peacock  v. 
Cooper,  27  Ont.  App  128. 

Inferences  May  Be  Drawn  from  Facts  as  to 
Cause  and  Effect.  —  Spink  v.  New  York,  etc.,  R. 
Co.,  26  R.  I.  115. 

2.  Conclusive  Proof  Unnecessary.  —  Liverpool, 
etc.,  Ins.  Co.  v.  Southern  Pac.  R.  Co.,  125  Cal. 
434;  Crissey,  etc.,  Lumber  Co.  v.  Denver,  etc., 
R.  Co.,  17  Colo.  App.  275. 

3.  Reasonab'e  Doubt.  —  Brown  Store  Co.  v. 
Chattahoochee  Lumber  Co.,  112  Ga.  809. 

533.  1.  Compensation  the  Rule.  —  MoMahon 
v.  Dubuque,  107  Iowa  62,  70  Am.  St.  Rep.  143; 
Bradley  v.  Iowa  Cent.  R.  Co.,  ill  Iowa  562; 
Lake  Erie,  etc.,  R.  Co.  v.  Falk,  62  Ohio  St.  297  ; 
Louisville,  etc.,  R.  Co.  v.  Fort,  112  Tenn.  432; 
Highland  v.  Houston,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1 901)  65  S.  W.  Rep.  649. 

2.  Rule  Stated  —  Value  of  Property  Destroyed. 
—  Raltimore.  etc.,  R.  Co.  v.  Ferryman,  95  111. 
App.  199;  Chicago,  etc.,  R.  Co.  v.  Brown,  157 
Ind.  544  :  McMahon  v.  Dubuque,  107  Iowa  62, 
70  Am.  St.  Rep.  143. 


Amount  of  Recovery  —  Value  at  Time  of  Fire. 

—  Spink  v.  New  York,  etc.,  R.  Co.,  26  R.  I. 
115. 

An  Offer  by  the  Plaintiff  to  Compromise  is  not 

an  admission  by  him  as  to  the  actual  amount  of 
the  damages  he  has  suffered.  And  if  a  letter 
of  the  plaintiff  is  introduced  wherein  he  speci- 
fied his  damages  as  being  an  amount  smaller 
than  that  to  which  he  testifies  on  the  trial,  he 
may  show  that  the  letter  was  written  in  an 
effort  to  effect  a  compromise,  though  it  contains 
nothing  to  show  that  such  was  its  purpose. 
Castner  v.  Chicago,  etc.,  R.  Co.,  126  Iowa  581. 

535.  1.  Market  Value  at  Place  of  Destruction. 

—  St.  Louis,  etc.,  R.  Co.  v.  Ayres,  67  Ark.  371  ; 
Chicago,  etc.,  R.  Co.  v.  Brown,  157  Ind.  544; 
Pennsylvania  R.  Co.  v.  Hunsley,  23  Ind.  App.  37  ; 
Thompson  v.  Keokuk,  etc.,  R.  Co.,  116  Iowa 
215;  Baylor  v.  Stevens,  16  Pa.  Super.  Ct.  365; 
Louisville,  etc.,  R.  Co.  v.  Fort,  112  Tenn.  432; 
Tyler  Southeastern  R.  Co.  v.  Hitchins,  26  Tex. 
Civ.  App.  400  ;  Galveston,  etc.,  R.  Co.  v.  Chittim, 
31  Tex.  Civ.  App.  40. 

Evidence  of  the  Market  Demand  for  the  Property 
Destroyed  Is  Admissible.  —  Spink  v.  New  York, 
etc.,  R.  Co.,  26  R.  I.  115. 

Evidence  of  Actual  Value  of  a  House  Destroyed. 

—  McMahon  v.  Dubuque,  107  Iowa  62,  70  Am. 
St.  Rep.  143. 

Evidence  of  Cost  of  Property.  —  Swanson  v. 
Keokuk,  etc.,  R.  Co.,  116  Iowa  304. 

536.  1.  Market  Value  Unnecessary.  —  Tyler 
Southeastern  R.  Co.  v.  Hitchins,  26  Tex.  Civ. 
App.  400. 

A  Charge  as  to  Difference  in  Market  Value 

as  the  measure  of  damages  is  improper  where 
there  is  no  evidence  as  to  the  market  value  of 
the  property  destroyed.  Highland  7'.  Houston, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1901)  65  S.  W. 
Rep.  649. 

2.  NoMarket  Value  — "  Actual  "Value.  —  Tyler 
Southeastern  R.  Co.  v.  Hitchins,  26  Tex.  Civ. 
App.  400 ;  San  Antonio,  etc.,  R.  Co.  v.  Stone, 
(Tex.  Civ.  App.  1901)  60  S.  W.  Rep.  461; 
Highland  v.  Houston,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1901)  65  S.  W.  Rep.  649. 

Evidence  of  Cost,  Use,  and  Condition.  —  Mc- 
Mahon v.  Dubuque,  107  Iowa  62,  70  Am.  St. 
Rep.  143. 

8.  Value  with  Reference  to  Any  Natural  and 
Lawful  Use.  —  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322;  San  Antonio,  etc., 
R.  Co.  v.  Stone,  (Tex.  Civ.  App.  1901)  60  S. 
W.  Rep.  461. 
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537.    See  note  2. 

f.  Cost  of  Replacing  Property  or  Restoration  to  Origi- 
nal Condition.  —  See  notes  3,  4. 
3:18.    See  note  1. 

3.  Injury  to  or  Destruction  of  Personal  Property.  —  See  note  2. 

4.  Injury  to  Real  Property.  —  See  note  3. 
539.    See  notes  2,  3. 

5.  Injury  to  Property  Attached  to  Realty  —  a.  Rule  as  TO  Separa- 
ble Value.  —  See  note  4. 

310.    See  note  1. 

541.    c.  Value  as  Attached  to  Realty.  —  See  notes  1,  2. 


.  Standing  Timber.  —  Spink  v.  New  York,  etc., 
R.  Co.,  26  R.  I.  115. 

That  the  Property  Had  a  Special  and  Peculiar 
Value  as  a  Manufacturing  Plant  may  be  shown. 
Pittsburgh,  etc.,  R.  Co.  v.  Indiana  Horseshoe 
Co.,  154  Ind.  322. 

537.  2.  Value  of  Grass  Destroyed.  — ■  San  An- 
tonio, etc.,  R.  Co.  v.  Stone,  (Tex.  Civ.  App. 
1901)  60  S.  W.  Rep.  461;  Galveston,  etc.,  R. 
Co.  v.  Chittim,  31  Tex.  Civ.  App.  40. 

3.  Rule  Stated.  —  Alabama  G.  S.  R.  Co.  v. 
Johnston,  128  Ala.  292;  Thompson  v.  Keokuk, 
etc.,  R.  Co.,  116  Iowa  215;  St.  Louis  South- 
western R.  Co.  v.  Moss,  (Tex.  Civ.  App.  1904) 
84  S.  W.  Rep.  281. 

4.  Illustrations  —  Destruction  of  Buildings.  — 
Alabama  G.  S.  R.  Co.  v.  Johnston,  128  Ala.  292. 

The  Cost  of  Reproducing  a  Hedge  Destroyed 
may  be  taken  into  consideration  in  fixing  the 
measure  of  damages.  Thompson  v.  Keokuk, 
etc.,  R.  Co.,  116  Iowa  215. 

Evidence  of  the  Cost  of  Household  Goods  De- 
stroyed Held  Admissible.  —  St.  Louis  South- 
western R.  Co.  v.  Moss,  (Tex.  Civ.  App.  1904) 
84  S.  W.  Rep.  281. 

538.  1.  Cost  of  Re-seeding  Meadow. —  Krejci 
v.  Chicago,  etc.,  R.  Co.,  117  Iowa  344;  Black 
v.  Minneapolis,  etc.,  R.  Co.,  122  Iowa  32;  Brad- 
ley v.  Iowa  Cent.  R.  Co.,  11 1  Iowa  562. 

Measure  of  Damages  for  Fence  Destroyed  by 
Fire. — -Galveston,  etc.,  R.  Co.  v.  Chittim,  31 
Tex.  Civ.  App.  40. 

2.  Personal  Property.  —  Chicago,  etc.,  R.  Co. 
v.  Brown,  157  Ind.  544. 

Cattle  Injured  by  Fire.  —  Chicago,  etc.,  R.  Co. 
v.  Willard,  111  111.  App.  225. 

Evidence  of  Cost  and  of  Depreciation.  —  Mc- 
Mahon  v.  Dubuque,  107  Iowa  62,  70  Am.  St. 
Rep.  143  ;  Southern  R.  Co.  v.  Williams,  113  Ga. 
335- 

Market  Value  at  Nearest  Market,  Plus  Trans- 
portation. —  Chicago  G.  W.  R.  Co.  v.  Gitchell, 
95  111.  App.  1. 

3.  Injury  to  Real  Property — Arkansas.  —  St. 
Louis,  etc.,  R.  Co.  v.  Ayres,  67  Ark.  371. 

Illinois.  —  Baltimore,  etc.,  R.  Co.  v.  Irwin,  97 
111.  App.  337 ;  Illinois  Cent.  R.  Co.  v.  Almon, 
100  111.  App.  530. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Geiser,  68 
Kan.  281. 

Pennsylvania.  —  Baylor  v.  Stevens,  16  Pa. 
Super.  Ct.  365. 

South  Carolina.  —  Wilson  v.  Southern  R.  Co., 
65  S.  Car.  421. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Rice,  24  Tex. 
Civ.  App.  374;  Tyler  Southeastern  R.  Co.  v. 
Hitchins,  26  Tex.  Civ.  App.  400 ;  Jackson  v. 


Missouri,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1904)  78 
S.  W.  Rep.  724 ;  Texas  Midland  R.  Co.  v. 
Moore,  (Tex.  Civ.  App.  1903)  74  S.  W.  Rep. 
942. 

Animals  or  Fowls  In  or  Near  Barn  Burned.  — 

Highland  v.  Houston,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1901)  65  S.  W.  Rep.  649. 

539.  2.  Permanent  Injury  Though  Not  Per- 
petual. —  Texas,  etc.,  R.  Co.  v.  Rice,  24  Tex. 
Civ.  App.  374 ;  San  Antonio,  etc.,  R.  Co.  v. 
Stone,  (Tex.  Civ.  App.  1901)  60  S.  W.  Rep. 
461  ;  Texas  Midland  R.  Co.  v.  Moore,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  942.  See  also 
Krejci  v.  Chicago,  etc.,  R.  Co.,  117  Iowa  344. 

Fence  Destroyed  and  Turf  Injured.  —  Galves- 
ton, etc..  R.  Co.  v.  Chittim,  31  Tex.  Civ.  App.  40. 

Evidence  that  roots  were  not  injured  in  an- 
other meadow  burned  at  the  same  time  should 
be  received,  where  it  appears  that  the  grass  in 
the  two  meadows  was  of  equal  height  at  the 
time  of  the  fire.  Bradley  v.  Iowa  Cent.  R.  Co., 
•  1 1  Iowa  562. 

3.  Injury  to  Meadow.  —  Bradley  v.  Iowa  Cent.  R. 
Co.,  in  Iowa  562;  Krejci  v.  Chicago,  etc.,  R. 
Co.,  117  Iowa  344;  Black  v.  Minneapolis,  etc., 
R.  Co.,  122  Iowa  32. 

4.  The  Measure  of  Damages  for  the  Destruction 
of  Grass  is  its  reasonable  market  value  at  the 
time  of  its  destruction.  Galveston,  etc.,  R.  Co. 
v.  Chittim,  31  Tex.  Civ.  App.  40. 

Immature  Grass  May  Be  Valued  as  Hay.  — 
Kyle  v.  Ohio  River  R.  Co.,  49  W.  Va.  296. 

540.  1  Where  Property  Has  Not  Separable 
Value.  —  Baylor  v.  Stevens,  16  Pa.  Super.  Ct. 
365  ;  Texas  Midland  R.  Co.  v.  Moore,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  942. 

541.  1.  Value  as  Attached  to  Realty.  —  Atchi- 
son, etc.,  R.  Co.  v.  Arthurs,  63  Kan.  404 ; 
Kansas  City,  etc.,  R.  Co.  v.  Perry,  65  Kan.  792  ; 
Dent  v.  South  Bound  R.  Co.,  61  S.  Car.  329. 

2.  Destruction  of  Orchard.  —  Atchison,  etc.,  R. 
Co.  v.  Geiser,  68  Kan.  281. 

Destruction  of  Growing  Timber.  —  Toledo, 
etc.,  R.  Co.  v.  Fenstermaker,  163  Ind.  534.  See 
also  Clarke  v.  New  York,  etc.,  R.  Co.,  26  R. 
I-  so. 

"  The  Rule  of  Damage  for  the  Destruction  of  a 

Hedge  is  the  difference  in  value  of  the  entire 
farm  before  and  after  its  destruction,  and  in 
determining  this  the  value  of  the  hedge  must 
necessarily  be  taken  into  consideration."  Swan- 
son  v.  Keokuk,  etc.,  R.  Co.,  116  Iowa  304. 

For  the  Destruction  of  Grass,  the  measure  of 
damages  is  "  the  difference  between  the  usable 
value  of  the  land  before  and  after  the  grass 
was  burned  down  to  the  time  of  the  trial."  St. 
Louis,  etc.,  R.  Co.  v.  Hall,  71  Ark.  302. 
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541.  6.  Mitigation  of  Damages  —  a.  General  Rule  —  (i)  Incidental 
Benefits.  —  See  note  3. 

543.    (2)  Insurance  Money  on  Property  Burned.  —  See  note  I . 

543.  (4)  Injuries  Which  Alight  Have  Been  Prevented  —  (a)  General  Rule. 
—  See  note  7. 

544.  See  note  1. 

546.  7.  Excessive  and  Inadequate  Damages.  —  See  note  4. 

547.  9.  Elements  of  Recovery  —  a.  Attorney's  Fee.  —  See  note  3. 
b.  Personal  Injuries.  —  See  notes  4,  5. 

548.  d.  Interest  on  Damages  Assessed.  —  See  notes  2,  3. 

549.  See  note  2. 


550.    FIRM.  —  See  note  1. 

FIRST.  —  See  note  3. 
553.    FIRST  CLASS.  —  See  note  I 

FISCAL.  —  See  note  3. 

51 1 .  3.  Evidence  that  Fire  Was  Benefit  Rather 
than  Injury.  —  Pennsylvania  R.  Co.  v.  Hunsley, 
23  Ind.  Apo.  37. 

542.  1.  Insurance   on   Property  Burned.  — 

Kansas  City,  etc.,  R.  Co.  v.  Blaker,  68  Kan. 
244;  Rolfe  v.  Boston,  etc.,  R.  Co.,  69  N.  H. 
476  ;  Lake  Erie,  etc.,  R.  Co.  v.  Falk,  62  Ohio 
St.  297. 

The  Insured  Sustains  the  Relation  of  Trustee  to 
the  Insurer,  as  to  the  money  recovered.  Kansas 
City,  etc.,  R.  Co.  v.  Blaker,  68  Kan.  244. 

543.  7.  Damages  Which  Might  Have  Been 
Prevented.  — ■  St.  Louis,  etc.,  R.  Co.  v.  Ayres, 
67  Ark.  371. 

544.  1.  Bar  to  Right  of  Recovery.  —  St. 
Louis,  etc.,  R.  Co.  v.  Ayres,  67  Ark.  371. 

546.  4.  Damages  Held  Not  Excessive.  —  Bal- 
timore, etc.,  R.  Co.  v.  Irwin,  97  111.  App.  337  ; 
Spink  v.  New  York,  etc.,  R.  Co.,  26  R.  I.  115. 

Verdict  on  Conflict  of  Evidence.  —  Illinois  Cent. 
R.  Co.  v.  Almon,  100  111.  App.  530. 

547.  3.  Illinois.  — ■  Baltimore,  etc.,  R.  Co.  v. 
Perryman,  95  111.  App.  199. 

Statute  Providing  for  Attorney's  Fees  Is  Consti- 
tutional. —  Chicago,  etc.,  R.  Co.  v.  Spring  Hill 
Cemetery  Assoc.,  9  Kan.  App.  882,  57  Pac.  Rep. 
252. 

Attorney's  Fee  Allowed  for  One  Trial  Only.  — 

Clark  v.  Ellithorp,  9  Kan.  App.  503. 

Right  to  Attorney's  Fee  Does  Not  Constitute 
Separate  Cause  of  Action.  — ■  St.  Louis,  etc.,  R. 
Co.  v.  Ludlum,  63  Kan.  719. 

4.  Injuries  in  Effort  to  Extinguish  Fire.  —  Mc- 
Tavish  v.  Great  Northern  R.  Co.,  8  N.  Dak.  333  ; 
(ilanz  v.  Chicago,  etc.,  R.  Co.,  119  Iowa  611. 

Burning  on  Returning  to  House  After  Exposure 
to  Cold.  —  It  has  been  held  that  the  fact  that  a 
child  of  five  years  of  age.  after  having  been 
taken  from  a  burning  house  and  left  on  the 
veranda  in  his  night  clothes,  went  back  into  the 
house  (the  night  being  very  cold)  and  there  re- 


ceived the  injuries  complained  of,  did  not  break 
the  chain  of  causation  between  the  defendant's 
negligence  and  such  injuries.  Birmingham  R., 
etc.,  Co.  v.  Hinton,  141  Ala.  606. 

5.  When  a  Person  Is  Burned  in  an  Effort  to  Save 
Property  in  His  Hands  from  Destruction  by  Fire, 
he  is  not  entitled  to  recover  damages  from  the 
railroad  company  which  set  out  the  fire,  as  the 
setting  out  of  the  fire  was  not  the  proximate 
cause  of  his  injury.  A  different  rule  might  ob- 
tain if  he  were  injured  by  a  fire  communicated 
at  night  to  his  house  while  he  was  asleep 
therein.  Logan  v.  Wabash  R.  Co.,  96  Mo.  App. 
461. 

Contributory  Negligence  Barring  Recovery.  — 

Kalz  v.  Winona,  etc.,  R.  Co.,  76  Minn.  351. 
Injury  to  Trespassing  Child  of  Tender  Years.  — 

Erickson  v.  Great  Northern  R.  Co.,  82  Minn.  60. 

548.  2.  Interest.  —  Black  v.  Minneapolis, 
etc.,  R.  Co.,  122  Iowa  32;  Gulf,  etc.,  R.  Co.  v. 
Sheperd,  (Tex.  Civ.  App.  1903)  76  S.  W.  Rep. 
800. 

3.  Louisville,  etc.,  R.  Co.  v.  Fort,  112  Tenn. 
432. 

549.  2.  Kansas.  —  Where  wheat  was  de- 
stroyed by  fire,  it  was  held  erroneous  to  allow 
interest  on  the  value  of  the  wheat  from  the 
date  of  the  fire.  Union  Pac.  R.  Co.  v.  Holmes, 
68  Kan.  810. 

550.  1.  People  v.  Strauss,  97  111.  App.  47. 
When   Existing  Partnership  Not  Implied.  — 

Wood  v.  Martin,  115  Ga.  147. 

3.  First  Privilege  of  Renewal. —  See  Holloway 
v.  Schmidt,  (Supm.  Ct.  App.  T.)  33  Misc.  (N. 
Y.)  747- 

553.    1.  A  First  Class  Investment   is  one 

which  requires  "  little  or  no  personal  care  or 
supervision  in  order  to  avoid  loss."  Sparks 
Mfg.  Co.  v.  Newton,  57  N.  J.  Eq.  367. 

3.  Fiscal  Year  of  a  county  is  the  calendar 
year.    State  v.  Cornell,  54  Neb.  647. 
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555.    I.  Legal  Classification  —  What  Term  '*  Fish  "  Includes.  —  See 

note  i. 

550.    IT.  Property  in  Fish.  —  See  notes  i,  3. 

An  Individual  May  Acquire  a  Qualified  Property  in  Fish.  —  See  notes  4,  5,6. 

ILL  Rights  in  the  Products  of  Fishing  Voyages  —  1.  Lien  of 

Seamen  on  a  Fishing  Voyage.  —  See  note  7. 

557.    2.  Rights  of  Seamen  Who  Are  to  Receive  a  Share  of  Fish  Caught.  — 

See  note  1. 

55H.    IV.  Fisheries  Defined  and  Classified  —  1.  Fishery  Defined.  —  See 

note  2. 

2.  Several  Kinds  of  Fisheries  —  Several  Fishery.  —  See  note  5. 

559.  See  notes  2,  3. 

560.  V.  Right  to  Fish  —  1.  Without  the  Territorial  Limits  of  Any  State 

—  a.  Generally.  —  See  note  2. 

2.  Within  the  Territorial  Limits  of  a  State  —  a.  In  Navigable 

Waters  —  (1)  In  England.  —  See  note  6. 


555.  1.  Fish  Are  Animals  Ferae  Naturae.  — 

Ex  p.  Fritz,  (Miss.  1905)  38  So.  Rep.  722;  State 
v.  Thomas,  11  Ohio  Dec.  753;  State  v.  Shaw, 
67  Ohio  St.  157.  See  also  Griffith  v.  Holman, 
23  Wash.  347. 

Fish  Classed  as  Game.  —  McDonald  v.  South- 
ern Express  Co.,  134  Fed.  Rep.  282. 

556.  1.  Fish  Unconfined  Are  Public  Property. 
—  Ex  p.  Fritz,  (Miss.  1905)  38  So.  Rep.  722; 
State  v.  Price,  71  N.  J.  L.  249;  People  v.  Boot- 
man,  180  N.  Y.  8,  affirming  95  N.  Y.  App.  Div. 
469  ;  Rockefeller  v.  Lamora,  85  N.  Y.  App.  Div. 
254;  People  v.  Booth,  (Supm.  Ct.  Tr.  T.)  42 
Misc.  (N.  Y.)  321,  judgment  reversed  105  N. 
Y.  App.  Div.  184;  State  v.  Thomas,  11  Ohio 
Dec.  753.    See  also  State  v.  Dow,  70  N.  H.  286. 

3.  Property  of  State.  —  Brooks  v.  Tripp,  135 
N.  Car.  159. 

Vested  in  State  for  Benefit  of  Public.  —  Sawyer 
v.  Beal,  97  Me.  356. 

Not  a  Proprietary  Ownership.  —  State  v.  Mal- 
lory,  73  Ark.  236  :  State  v.  Price,  71  N.  J.  L.  249. 

4.  There  Is  a  Qualified  Property  in  Fish  Con- 
fined. —  See  Ex  p.  Fritz,  (Miss.  1905)  38  So. 
Rep.  722  ;  Vroom  v.  Tilly,  99  N.  Y.  App.  Div. 
516;  State  v.  Thomas,  11  Ohio  Dec.  753.  See 
also  Rockefeller  v.  Lamora,  85  N.  Y.  App.  Div. 
254- 

5.  Rights  of  One  Having  a  Qualified  Property  in 
Fish. —  State  v.  Thomas,  11  Ohio  Dec.  753. 

6.  If  Fish  Confined  Escape  They  Again  Become 
Public  Property.  —  Rockefeller  v.  Lamora,  85  N. 
Y.  App.  Div.  254. 

7.  Lien  of  Seamen.  — The  Carrier  Dove.  93 
Fed.  Rep.  978. 

557.  1.  Where  Seamen  Are  to  Receive  a  Cer- 
tain Share  of  the  Catch.  —  The  Carrier  Dove,  93 
Fed.  Rep.  978. 

55*1.    2.  A  Profit  a  Prendre.  —  Albright  v. 
Cortright,  64  N".  J.  L.  330,  81  Am.  St.  Rep.  504. 
5.   Several    Fishery    Defined.  —  Hanbury  v. 


Jenkins,  (1901)  2  Ch.  401,  70  L.  J.  Ch.  730,  49 
W.  R.  615,  65  J.  P.  631. 

Rights  in  Hawaii.  —  "  A  right  within  certain 
metes  and  bounds  to  set  apart  one  species  of 
fish  to  the  owner's  sole  use,  or  alternatively,  to 
put  a  taboo  on  all  fishing  within  the  limits  for 
certain  months  and  to  'receive  from  all  fisher- 
men one-third  of  the  fish  taken  upon  the  fishing 
grounds,  *  *  *  is  somewhat  different  from 
those  familiar  to  the  common  law,  but  it  seems 
to  be  well  known  to  Hawaii,  and,  if  it  is  estab- 
lished, there  is  no  more  theoretical  difficulty  in 
regarding  it  as  property  and  a  vested  right  than 
there  is  regarding  any  ordinary  easement  or 
profit  a  prendre  as  such."  Damon  v.  Hawaii, 
194  U.  S.  154. 

Vermont  Statute  —  Owner  of  Land.  —  A  party 
owning  the  exclusive  right  to  fish  upon  the 
lands  of  another  is  the  "  owner  "  of  the  land 
within  the  provision  of  a  Vermont  statute  which 
provides  for  a  forfeiture  of  ten  dollars  by  a 
person  who  wilfully  enters  upon  such  lands 
without  the  permission  of  the  owner  or  occu- 
pant, for  the  purpose  of  fishing,  trapping,  or 
shooting  thereon,  "  to  be  recovered  by  the  owner 
thereof  in  an  action  of  trespass,  in  addition 
to  the  damages  sustained  thereby."  Payne  v. 
Sheets,  75  Vt.  337. 

559.  2.  Contrary  Authorities.  — ■  Hanbury  v. 
Tenkins.  (1901)  2  Ch.  401,  70  L.  J.  Ch.  730.  49 
W.  R.  615,  65  J.  P.  631. 

3.  Several  Fishery  Presumed  to  Comprehend  the 
Soil.  —  Hanbury  v.  Jenkins,  (1901)  2  Ch.  401, 
70  L.  J.  Ch.  730,  49  W.  R.  615,  65  J.  P.  631. 

560.  2.  Right  of  Fishing  on  the  High  Seas. 
—  Pacific  Steam  Whaling  Co.  v.  Alaska  Packers' 
Assoc.,  138  Cal.  632. 

6.  Right  of  Fishing  in  Navigable  Waters  a 
Public  Right.  —  See  Com.  v.  Hilton,  174  Mass. 
29  ;  Rockefeller  v.  Lamora,  85  N.  Y.  App.  Div. 
254. 
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561.  Magna  Charta  Prohibited  Royal  Grants  of  Exclusive  Fisheries  in  Navigable  Waters. 

—  See  notes  1 ,  2. 

562.  (2)  In  the  United  States  —  Interpretation  of  Colonial  Charters.  —  See 
note  I. 

Grants  from  Colonial  Legislatures.  —  See  note  2. 

563.  Rights  Residing  in  the  State  Since  the  Revolution.  —  See  notes  I,  2. 

564.  Legislative  Grants  of  Fisheries.  —  See  notes  1 ,  2. 

566.  (5)  Right  to  Plant  and  Cultivate  Oysters  —  (a)  In  General.  —  See 
note  7. 

567.  (b)  Under  Statutes.  —  See  note  5. 

568.  See  note  1. 

569.  b.  In  Waters  Not  Navigable  —  (1)  Rivers  and  Streams  —  (a)  in 
General. —  See  note  I. 


Appropriation  of  Foreshore.  —  A  party  has  no 
right  to  appropriate  a  section  of  the  foreshore 
for  his  own  purposes,  for  storing  his  own 
oysters,  to  the  exclusion  of  the  rest  of  the  pub- 
lic. Truro  Corp.  v.  Rowe,  (1902)  2  K.  B.  709, 
reversing  (1901)  2  K.  B.  870. 

561.  1.  Effect  of  Magna  Charta.  —  Com.  v. 
Hilton,  174  Mass.  29;  Rockefeller  v.  Lamora, 
85  N.  Y.  App.  Div.  254. 

2.  Notwithstanding  Magna  Charta,  the  king 
still  retained  the  right  to  grant  the  soil  under 
navigable  waters,  and  with  it  the  exclusive  right 
of  fishery.  Rockefeller  v.  Lamora,  85  N.  Y. 
App.  Div.  254. 

562.  1.  Right  of  Fishing  under  Colonial 
Charters.  —  Com.  v.  Hilton,  174  Mass.  29. 

2.  Power  of  Governor  and  Colonial  Assembly  to 
Grant  Exclusive  Fishing  Rights. — -See  Rocke- 
feller v.  Lamora,  85  N.  Y.  App.  Div.  254. 

563.  1.  Right  of  Fishing  in  Navigable  Waters 
in  United  States  Resides  in  People  of  State.  — 
Sutter  v.  Heckman,  1  Alaska  81,  188;  Pacific 
Steam  Whaling  Co.  v.  Alaska  Packers'  Assoc., 
138  Cal.  632;  State  v.  Meek,  112  Iowa  338,  84 
Am.  St.  Rep.  342  ;  Sanborn  v.  People's  Ice  Co., 
82  Minn.  50  ;  Slingerland  v.  International  Con- 
tracting Co.,  43  N.  Y.  App.  Div.  215,  affirmed 
169  N.  Y.  60;  Rockefeller  v.  Lamora,  85  N.  Y. 
App.  Div.  254. 

2.  Rights  of  the  Federal  Government  under  the 
Constitution.  —  See  Richardson  v.  U.  S.,  100 
Fed.  Rep.  714;  Rockefeller  v.  Lamora,  85  N.  Y. 
App.  Div.  254. 

564.  1.  State  Legislature  May  Grant  Exclu- 
sive Right  of  Fishing. — Jones  v.  Oemler,  no 
Ga.  202. 

Exclusive  Grant  Will  Not  Be  Presumed.  —  Sut- 
ter v.  Heckman,  1  Alaska  81,  188;  Slingerland 
v.  International  Contracting  Co.,  43  N.  Y.  App. 
Div.  215,  affirmed  169  N.  Y.  60. 

The  Organic  Act  of  the  Territory  of  Hawaii 
repealed  all  laws  of  the  Republic  of  Hawaii 
which  conferred  exclusive  fishing  rights,  subject, 
however,  to  vested  rights ;  and  the  Hawaiian 
Act  of  1846  with  royal  grants  previously  made 
created  and  confirmed  rights  in  favor  of  land- 
lords in  -adjacent  fishing  grounds  within  the 
reef  or  one  mile  to  seaward  which  were  vested 
rights  within  the  organic  act  above  referred  to. 
Damon  v.  Hawaii,  194  U.  S.  154. 

2.  In  New  York  it  is  probable  that  section  18 
of  article  3  of  the  Constitution  would  prohibit 
the  legislature  from  granting  to  any  individual 
or  association  the  exclusive  right  of  fishery  in 
3  Supp.  E.  of  L. — 8  1 


any  of  the  navigable  waters  of  the  state  ;  for 
such  a  grant  would  be  in  the  nature  of  an  ex- 
clusive privilege  or  franchise.  Rockefeller  v. 
Lamora,  85  N.  Y.  App.  Div.  254. 

566.  7.  Right  to  Cultivate  Oysters  in  Navi- 
gable Waters.  —  Oysters  which  one  plants  in  a 
markedoff  bed  in  such  a  way  as  not  to  interfere 
with  navigation  or  public  fishing  are  thus 
captured  and  subjected  to  private  ownership. 
Slingerland  v.  International  Contracting  Co.,  43 
N.  Y.  App.  Div.  220,  affirmed  169  N.  Y.  60. 

Ownership  of  the  Land  whereon  the  oysters 
are  deposited  is  not  a  prerequisite  to  ownership 
in  the  oysters.  If  a  party  is  guilty  of  trespass 
in  planting  or  cultivating  oysters  on  the  lands 
of  another,  such  fact  does  not  authorize  the 
owner  of  the  land  to  take  those  oysters  to  his 
own  use,  although  he  might  compel  the  trespasser 
to  take  them  up,  or  might  remove  them  as  a 
nuisance.  Vroom  v.  Tilly,  99  N.  Y.  App.  Div. 
516.  See  also  Davis  v.  Davis,  72  N.  Y.  App. 
Div.  593. 

Rights  in  Massachusetts.  —  Where  a  party  is 
licensed  "  to  plant,  grow,  and  dig  oysters  "  on 
certain  flats,  under  Pub.  Stat.  Mass.,  c.  91,  §  97, 
by  §  99,  this  gives  him  the  exclusive  use  of  the 
flats  and  one  has  no  right  to  dig  quohaugs 
thereon.    Griffith  v.  Savary,  181  Mass.  227. 

567.  5.  Statutory  Right  to  Plant  Oysters  in 
Navigable  Waters  —  General  Statutes.  — ■  Travers 
v.  Dean,  98  Md.  72;  State  v.  Goulding,  131  N. 
Car.  715  ;  Barataria  Canning  Co.  v.  Ott,  84  Miss. 
737- 

Virginia  —  Application  for  Location  Need  Not 
Be  in  Writing.  —  Sinclair  v.  Quackenbush,  ior 
Va.  245. 

Georgia  —  Political  Code,  §  1696,  Construed.  — 

Parsons  v.  Prey,  115  Ga.  955. 
New  York  —  Act  Not  in  Conflict  with  Colonial 

Patents.  —  Denton  v.  Bennett,  102  N.  Y.  App. 
Div.  454. 

568.  1.  Local  Statutes  and  Statutes  Applying 
to  a  Particular  Class  of  Persons.  —  Richardson  v. 
U.  S.,  100  Fed.  Rep.  714. 

569.  1.  Right  of  Fishing  in  Rivers  Not  Navi- 
gable. —  Tetreatilt  v.  Lewis,  ig  Quebec  Super. 
Ct.  257  ;  Rockefeller  v.  Lamora,  85  N.  Y.  App. 
Div.  254.  See  also  Slingerland  v.  International 
Contracting  Co.,  43  N.  Y.  App.  Div.  220,  affirmed 
169  N.  Y.  60. 

Riparian  Owner  Must  Not  Interfere  with  Rights 
of  Others.  —  Griffith  r.  Holman,  23  Wash.  359. 

The  Owner  of  Water  in  a  Stream  or  Pond  not 
navigable,  or  of  all  the  privileges  therein,  has 
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371.     (2)  lakes  and  Ponds  —  (b)  In  the  United  States  —  Small  Inland  Lakes. — 

See  note  i . 

573.    VI.  Statutory  Regulation  of  Fisheries —  1.  General  Principles  — 

a.  Power  to  Regulate  Resides  in  Parliament  or  Legislature.  —  See 
note  4. 

573.    See  notes  1,  2. 

37  1.     Power  to  Authorize  the  Destruction,  Without  Judicial  Warrant,  of  Unlawful  Fishing 

Devices.  —  See  note  2. 

c.  Constitutional  Limitations  in  the  United  States  — 
(1)  Generally.  —  See  note  4. 


ihe  exclusive  right  of  fishing  in  the  same, 
though  the  land  lying  under  the  water  may  be- 
long to  another.  Accordingly,  a  conveyance  of 
land  lying  upon  the  natural  bank  of  an  unnavi- 
gable  stream,  upon  which  is  located  a  mill 
standing  on  other  land  of  the  grantor  and  across 
which  is  a  dam,  causing  a  pond  a  portion  of 
which  covers  a  part  of  the  land  conveyed,  does 
not  pass  to  the  grantee  any  right  to  fish  in  such 
pond  at  any  point  below  the  then  existing  high- 
water  mark  thereof,  when  by  terms  of  the  con- 
veyance an  exception  is  made  in  the  grantor's 
favor  as  to  "  all  water  privileges  up  to  high- 
water  mark,  and  all  other  privileges  in  going 
to  his  mill."    Lee  v.  Mallard,  1 1 6  Ga.  18. 

571.  1.  United  States  —  Small  Inland  Lakes. 
—  Albright  v.  Cortright,  64  N.  J.  L.  330,  81 
Am.  St.  Rep.  504. 

The  public  may  take  fish  from  a  lake,  where 
fish  migrate  at  times  between  a  public  river 
and  the  lake,  even  though  the  lake  is  stocked 
by  the  owner  of  the  land  on  which  the  lake  is 
situated,  and  the  surrounding  land  is  posted. 
People  v.  Horling,  (Mich.  1904)  100  N.  W.  Rep. 
691. 

572.  4.  Power  of  Legislature  to  Regulate 

Fisheries  in  Public  Waters.  —  In  re  Deininger, 

108  Fed.  Rep.  623;  State  v.  Meek,  112  Iowa 
338,  84  Am.  St.  Rep.  342 ;  State  v.  Corson,  67 
N.  J.  L.  178;  People  v.  Bootman,  180  N.  Y.  8, 
affirming  95  N.  Y.  App.  Div.  469;  Rockefeller 
v.  Lamora.  85  N.  Y.  App.  Div.  254;  Brooks  v. 
Tripp,  135  N.  Car.  159;  State  v.  Nergaard,  124 
Wis.  414. 

Powers  of  8tates  Broader  than  Those  of  Crown 

in  England.  —  Com.  v.  Hilton,  174  Mass.  29. 

8ource  of  Power.  — ■  The  authority  to  enact 
these  limitations  flows  from  the  power  to  pro- 
hibit, and  this  rests  on  the  proposition  that  the 
individual  has  no  vested  right  in  fish  not  re- 
duced to  possession.    States.  Dow,  70  N.  H.  286. 

Jurisdiction  —  River  on  State  Boundary.  —  The 
enforcement  by  the  state  of  Minnesota  of  its 
fish  and  game  laws  on  the  Wisconsin  side  of 
the  main  channel  of  the  Mississippi  river  is  not 
justifiable  on  the  theory  of  common  ownership 
of  the  river  or  things  in  or  on  or  under  the 
same  on  the  Wisconsin  side  of  the  main  chan- 
nel.   Roberts  v.  Fullerton,  117  Wis.  222. 

Canning  Business.  —  In  Maine  the  policy  of 
law  seeks  to  regulate  the  canning  business,  for 
the  purpose  of  protecting  the  fishing  industry, 
by  preventing  the  decimation  of  herring  on  the 
coast  of  Maine.    State  v.  Kaufman,  98  Me.  546. 

573.  1.  Power  of  Legislature  to  Regulate 
Fisheries  in  Private  Waters.  —  State  v.  Mallory, 
73  Ark.  236. 

2.  Power  of  Legislature  to  Prescribe  Penalties 


for  the  Violation  of  Fishery  Regulations.  —  State 
v.  Meek,  112  Iowa  338,  84  Am.  St.  Rep.  342. 

Fish  Caught  Outside  of  State.  —  There  is  no 
ownership  by  the  state,  or  by  the  people  in  their 
collective  capacity,  in  the  game  or  fish  taken 
or  killed  outside  the  borders  of  the  state,  for  it 
is  not  a  food  supply  which  belongs  in  common 
to  all  people  of  the  state.  Therefore,  fish  caught 
without  the  borders  of  the  state  are  not  subject 
to  the  limitations  and  restrictions  that  are  im- 
posed on  the  ownership  or  possession  of  fish 
caught  within  its  borders.  McDonald  v.  South- 
ern Express  Co.,  134  Fed.  Rep.  282;  Tyler  v. 
State,  03  Md.  309  ;  People  v.  Buffalo  Fish  Co., 
164  N.  Y.  93,  affirming  45  N.  Y.  App.  Div. 
631,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.) 
130;  People  v.  Cone,  (Supm.  Ct.  Tr.  T.)  33 
Misc.  (N.  Y.)  393,  15  N.  Y.  Crim.  287.  But  see 
In  re  Deininger,  108  Fed.  Rep.  623,  disapprov- 
ing In  re  Davenport,  102  Fed.  Rep.  540;  People 
v.  Dornbos,  127  Mich.  136;  Peoples.  Booth,  105 
N.  Y.  App.  Div.  184,  reversing  (Supm.  Ct.  Tr. 
T.)  42  Misc  (N.  Y.)  321  ;  People  v.  Bootman, 
180  N.  Y.  1,  affirming  95  N.  Y.  App.  Div.  469 
(express  provision  of  statute)  ;  State  v.  Schu- 
man,  36  Oregon  16,  78  Am.  St.  Rep.  754. 

574.    2.  Contra  in  Michigan.  —  Neal  v.  Morse, 

134  Mich.  186. 

Contra  in  Ohio.  —  Edson  v.  Crangle,  62  Ohio 
St.  49,  distinguished  State  v.  French.  71  Ohio 
St.  186;  French  v.  Shirley,  9  Ohio  Dec.  181; 
Yensen  v.  State,  9  Ohio  Dec.  168;  In  re  Fish 
Seizure,  5  Ohio  Dec.  553. 

4.  Constitutional  Limitations.  —  McDonald  v. 
Southern  Express  Co.,  134  Fed.  Rep.  282:  Peo- 
ple v.  Buffalo  Fish  Co.,  164  N.  Y.  93,  affirming 
45  N.  Y.  App.  Div.  631,  (Supm.  Ct.  Spec.  T.) 
30  Misc.  (N.  Y.)  130;  People  v.  Booth,  (Supm. 
Ct.  Tr.  T.)  42  Misc.  (N.  Y.)  321,  judgment 
reversed  105  N.  Y.  App.  Div.  184:  People  v. 
Cone,  (Supm.  Ct.  Tr.  T.)  33  Misc.  (N.  Y.)  393, 
15  N.  Y.  Crim.  287;  Edson  -'.  Crangle.  62  Ohio 
St.  49;  Yensen  v.  State,  9  Ohio  Dec.  168; 
French  v.  Shirley,  9  Ohio  Dec.  181  ;  In  re  Fish 
Seizure,  5  Ohio  Dec.  553  ;  Sibley  v.  State,  107 
Tenn.  515. 

Statute  Held  Not  to  Impose  Excessive  Penalty. 

—  See  State  v.  Lubee,  93  Me.  418. 

Due  Process  of  Law.  —  State  v.  Schuman,  36 
Oregon  16,  78  Am.  St.  Rep.  754;  Ex  p.  Fritz, 
(Miss.  1905)  38  So.  Rep.  722. 

Taxation  Held  Constitutional. —  Brooks  v.  Tripp, 

135  N.  Car.  159;  Thorman  v.  Broderick,  52  La. 
Ann.  1298. 

License  Tax  Upheld.  —  Morgan  v.  Com.,  98 
Va.  812. 

License  Fee  Not  "  Duty  of  Tonnage."  —  State 
v.  Corson,  67  N.  J.  L.  178. 
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574.    (2)  Power  of  Congress  to  Regulate  Commerce.  —  See  notes  6,  7. 
♦573.    (4)  Limiting  Rig/it  of  Taking  Fish  or  Planting  Oysters  to  Citizens. 
—  See  note  3. 

d.  Delegation  of  Power  to  Local  Authorities  —  (1)  Local 
Boards.  —  See  notes  5,  6,  7. 

(2)  Cities  and  Towns.  —  See  note  8. 
576.    3.  Prohibiting  Obstruction  of  Migratory  Fish.  —  See  note  2. 
4.  Regulating  Time  and  Manner  of  Taking.  —  See  note  3. 


574.  6.  Federal  Power  to  Regulate  Commerce 
Paramount. —  McDonald  v.  Southern  Express  Co., 
134  Fed.  282;  People  v.  Buffalo  Fish  Co.,  164 
N.  Y.  93,  affirming  45  N.  Y.  App.  Div.  631, 
(Supin.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  130; 
People  v.  Cone,  (Supm.  Ct.  Tr.  T.)  33  Misc. 
(N.  Y.)  393,  15  N.  Y.  Crim.  287. 

The  "Lacy  Act"  provides  in  substance  that 
foreign  game  when  transported  into  any  state 
shall  be  subject  to  the  laws  of  that  state,  en- 
acted in  the  exercise  of  its  police  powers,  to 
the  same  extent  as  if  such  game  had  been  pro- 
duced in  such  state,  and  shall  not  be  exempt 
therefrom  by  reason  of  importation  in  original 
packages.  31  U.  S.  Stat.  L..  c.  553,  p.  187.  See 
People  v.  Bootman,  180  N.  Y.  6;  People  v. 
Booth,  105  N.  Y.  App.  Div.  184,  reversing 
(Supm.  Ct.  Tr.  T.)  42  Misc.  (N.  Y.)  321  ; 
People  v.  Bootman,  180  N.  Y.  1,  affirming  95  N. 
Y.  App.  Div.  469,  as  to  the  effect  of  this  act. 
In  the  latter  case  it  was  said  :  "  The  action  of 
Congress  has  taken  away  all  questions  of  inter- 
state commerce,  so  that  the  state  can  act  with 
entire  freedom  and  can  prevent  the  shipment 
of  game  into  or  out  of  its  own  territory  ;  and  if 
game  is  imported,  it  can  regulate  or  prohibit 
the  sale  thereof.  Such  provisions  are  war- 
ranted by  the  police  power,  and  are  not  in  con- 
flict with  either  the  state  or  Federal  Constitu- 
tion." 

7.  Regulation  of  Fisheries  Not  a  Regulation  of 
Commerce.  —  In  re  Deininger,  108  Fed.  Rep. 
623;  Ex  p.  Fritz,  (Miss.  1905)  38  So.  Rep.  722; 
State  v.  Corson,  67  N.  J.  L.  178;  Morgan  v. 
Com.,  98  Va.  812. 

575.  3.  State  Statutes  Prohibiting  Persons 
Not  Citizens  Taking  Fish  or  Planting  Oysters  Con- 
stitutional. —  State  v.  Corson,  67  N.  J.  L.  178. 
See  also  Com.  v.  Hilton,  174  Mass.  29;  State 
v.  Gallop,  126  N.  Car.  979. 

Statute  Prohibiting  Nonresident  Landowners 
from  Fishing  Unconstitutional.  —  State  v.  Mal- 
lory,  73  Ark.  236. 

5.  Clayton  v.  Peirse,  (1904)  1  K.  B.  424,  73 
L.  J.  K.  B.  268,  90  L.  T.  N.  S.  119,  52  W.  R.  495. 
68  J.  P.  233  :  Rex  v.  Chandler,  6  Can.  Crim.  Cas. 
(Nova  Scotia)  308;  Ex  p.  Fritz,  (Miss.  1905) 
38  So.  Rep.  722. 

6.  Local  Boards  Must  Act  Strictly  Within  Power 
Conferred.  —  See  Stead  v.  Nicholas,  (1901)  2 
K.  B.  163,  70  L.  J.  K.  B.  653,  85  L.  T.  N.  S. 
23,  49  W.  R.  522,  65  J.  P.  484.  20  Cox  C.  C. 
27. 

In  England  where  a  board  was  authorized  to 
make  laws  to  determine  "  the  length,  size,  and 
description  of  nets  *  *  *  for  taking  sal- 
mon," it  was  authorized  to  make  a  by-law  which 
prohibited  the  use  of  particular  kinds  of  nets. 
Clayton  v.  Peirse,  (1904)  1  K.  B.  424,  73  L.  J. 
K.  B.  268,  90  L.  T.  N.  S.  119.  52  W.  R.  495, 
68  J.  P.  233- 


In  Iowa  a  Fish  Warden  cannot  take  fish  from 
public  waters  to  stock  a  private  pond.  State  v. 
Sears,  1 1 5  Iowa  28. 

Action  Not  Conclusive  on  Direct  Attack.  —  Legis- 
lative authority  to  county  commissioners  to 
grant  exclusive  rights  to  plant  oysters  on  ex- 
hausted or  barren  oyster  beds  does  not  make  the 
finding  by  such  tribunal  that  a  certain  bed  is 
barren  or  exhausted  conclusive  on  the  courts 
in  a  direct  proceeding  to  test  the  validity  of  a 
lease  under  such  authority.  State  v.  Gibson, 
(Fla.  1904)  37  So.  Rep.  651,. 

Commissioners'  Action  Not  Subject  to  Collateral 
Attack.  —  Halleck  v.  Davis,  22  Wash.  393. 

Decision  of  Inspector  Judicial  —  Not  Subject  to 
Mandamus.  —  Rowe  v.  Drisgell,  100  Va.  137. 

Appeal.  —  In  Rhode  Island  the  decision  of 
the  Common  Pleas  Division  of  the  Supreme 
Court  under  Pub.  Laws,  cap.  853,  §§  15,  17, 
on  an  appeal  from  the  shellfish  commissioners 
is  final  and  conclusive  ;  and  a  petition  for  new 
trial  after  such  decision  will  not  be  entertained. 
Hopkins  v.  Shell  Fisheries  Com'rs,  25  R.  I. 
570.  , 

7.  Local  Ordinances  Conflicting  with  a  Legis- 
lative Enactment  Are  Void.  —  Eaton  v.  State,  80 
Miss.  588. 

A  Strong  Case  is  needed  to  induce  the  court  to 
hold  such  regulations  void  for  unreasonable- 
ness. Clayton  v.  Peirse,  (1904)  1  K.  B.  424,  73 
L.  J.  K.  B.  268,  90  L.  T.  N.  S.  119,  52  W.  R. 
495.  68  J.  P.  233,  citing  Kruse  v.  Johnson, 
(1898)  2  Q.  B.  91. 

8.  Com.  v.  Hilton,  174  Mass  29. 

Without  Legislative  Authority  the  inhabitants 
of  a  town  have  no  power  to  adopt  by-laws  or 
regulations  controlling  the  subject  of  sea-shore 
fisheries.    State  v.  Bunker,  98  Me.  387. 

576.  2.  Legislature  May  Prohibit  the  Obstruc- 
tion of  Migratory  Fish. — ■  State  v.  Meek,  112 
Iowa  338,  84  Am.  St.  Rep.  342  ;  State  v.  Beards- 
ley,  108  Iowa  396. 

In  Arkansas  no  person  has  a  right  to  place,, 
erect,  or  maintain  a  dam  in  the  waters  of  the 
state,  to  be  used  in  connection  with  a  trap  for 
the  purpose  of  catching  fish,  except  in  waters 
wholly  on  his  own  premises.  Lynch  v.  State, 
69  Ark.  555. 

Pennsylvania  Act  Permitting  Erection  of  Dams 
Construed.  —  French  Creek  Obstruction,  8  Pa. 
Dist.  702,  affirmed  15  Pa.  Super.  Ct.  57. 

Tennessee  Act  Forbidding  Dams  Held  Void.  — 
Sibley  v.  State,  107  Tenn.  s'8. 

3.  Time  and  Manner  of  Taking  Fish  May  Be 
Regulated. —  In  rc  Deininger,  108  Fed.  Rep. 
623  :  State  v.  Mallorv,  73  Ark.  236  ;  Sawyer  v. 
Beal,  97  Me.  356  :  People  v.  Horling,  ( Mich.  1904) 
100  N.  W.  Rep.  691  ;  Ex  p.  Fritz,  (Miss.  1905) 
38  So.  Rep.  722;  People  v.  Bootman,  180  N.  Y. 
r,  affirming  95  N.  Y  App.  Div.  469:  Rockc 
feller  v.  Lainor;',  85  N.  Y.  App.  Div.  254  ;  State 
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.177.    Sec  note  I. 
H7>.    See  notes  i,  2,  3,  4. 

«»71>.     Forbidding  Sale  Baring  Close  Seasons.  —  See  note  I. 

5.  Regulation  by  Special  or  Local  Legislation  —  a.  Local  Statutes 
•plying  to  All  Persons  Equally.  — See  note  3. 

b.  Special  Constitutional  Provisions.  —  See  note  4. 
VII.  How  Rights  of  Fishing  May  Be  Acquired  — 1.  By  Grant  — 
Generally.  —  See  note  8. 
5&I.    2.  By  Prescription — -a.  In  Navigable  Waters  —  in  the  United  states. 
—  See  note  3. 


a 


v.  French,  71  Ohio  St.  186;  State  v.  Dow,  70 
N.  H.  286;  State'  v.  Nergaard,  124  Wis.  414. 

Michigan  Statute  Held  Inapplicable  to  Private 
Waters.  —  People  v.  Conrad,  125  Mich.  1. 

Statute  Not  Directed  Against  Fishermen  Only. 

—  A  Michigan  statute  providing  that  it  shall  be 
unlawful  lo  have  in  possession  any  lake  trout 
weighing  less  than  one  and  one-half  pounds, 
was  held  not  to  apply  to  fishermen  only.  People 
v.  Dornbos,  127  Mich.  136. 

Statute  Prohibiting  Fishing  in  Newly  Stocked 
Stream  Construed. — State  v.  Eldredge,  71  Vt. 
374.  See  also  Rockefeller  v.  Lamora,  96  N.  Y. 
App.  Div.  93. 

Statute  Prohibiting  Traps  at  Greater  Depth  than 
Sixty-five  Feet  Construed.  —  Cherry  Point  Fish 
Co.  v.  Nelson,  25  Wash.  558. 

577.  1.  Statutes  Prohibiting  Nets  and  Other 
DevicesConstrued.  —  Wedderburn  v.  Atholl,  (1900) 
A.  C.  403  ;  Rex.  v.  Chandler,  6  Can.  Crim.  Cas. 
(Nova  Scotia)  308;  Roetzel  v.  State..  68  Ark. 
487;  People  v.  Miles,  143  Cal.  636;  People  v. 
Gillingham,  131  Mich.  105  ;  Com.  v.  Wetherill, 
8  Pa.  Dist.  653.  See  also  Davies  v.  Evans,  86 
L.  T.  N.  S.  419,  66  J.  P.  392. 

Location  of  Fish  Traps  —  Washington  Statute. 

—  Point  Roberts  Fishing  Co.  t>,  Georgia,  etc., 
Co.,  28  Wash.  200. 

57§.  1.  Weirs  Prohibited.  —  See.  Sawyer  v. 
Bea!,  97  Me.  356.  See  also  Dunton  v.  Parker, 
97  Me.  461.  holding  that  a  weir  injuriously 
affected  the  right  of  the  plaintiff  as  the  shore 
owner. 

2.  Fish  Dams  Prohibited.  —  Lynch  v.  State,  69 
Ark.  555. 

3.  Various  Devices  Forbidden. —  People  v.  Hor- 
ling.  (Mich.  1904)  100  N.  W.  Rep.  691.  See  also 
Gill  v.  State,  45  Tex.  Crim.  256. 

4.  Forbidding  the  Taking  of  Fish  Otherwise  than 
by  Angling. — -See  People  v.  Horling,  (Mich. 
1904)  100  N.  W.  Rep.  691. 

Shooting.  —  The  Ohio  law  as  amended,  92  O. 
L.  332,  dees  not  prohibit  shooting  fish.  State 
v.  Moder,  5  Ohio  Dec.  564,  7  Ohio  N.  P.  514. 

579.  1.  Jurisdiction  of  California  Superior 
Court. —  People  v.  Haagen,  139  Cal.  115. 

Evidence.  —  Where  it  was  charged  in  effect 
that  the  defendant  had  in  his  possession  and 
sold  fresh  salmon  on  the  eleventh  day  of  Sep- 
tember, which  was  the  first  day  cf  the  season 
prohibited  by  the  statute,  it  was  not  error  to 
refuse  to  allow  the  defendant  to  offei  evidence 
to  show  that  the  fish  in  question  were  caught 
prior  to  the  eleventh  day  of  September.  People 
v.  Haagen,  139  Cal.  115. 

3.  See  State  v.  Gallop,  126  N.  Car.  979  ;  State 
v.  Dow,  70  N.  H.  286. 

The  New  Jersey  act  for  the  better  regulation 


and  control  of  the  taking,  planting,  and  cultivat- 
ing of  oysters  and  clams  on  lands  lying  under 
the  tidal  waters  of  the  county  of  Ocean,  in  the 
state  of  New  Jersey,  approved  March  26,  1902 
(P.  L.  1902,  p.  170),  is  constitutional.  State  v. 
Price,  71  N.  J.  L.  249. 

Not  Special  or  Local  Legislation.  —  State  v. 
Corson,  67  N.  J.  L.  178 

4.  Tennessee  Constitution  Construed.  —  Sibley 
v.  State,  107  Tenn.  515. 

8.  Construction  of  Grants. —  Barataria  Can- 
ning Co.  v.  Ott,  84  Miss.  737;  Slingerland  v. 
International  Contracting  Co.,  43  N.  Y.  App. 
Div.  215,  affirmed  169  N.  Y.  60. 

"  When  the  description  of  land  granted  says 
that  there  is  incident  to  it  a  definite  right 
of  fishery,  it  does  not  matter  whether  the  state- 
ment is  technically  accurate  or  not;  it  is  enough 
that  the  grant  is  its  own  dictionary  and  explains 
that  it  means  by  '  land  '  in  the  habendum  land 
and  fishery  as  well."  Damon  v.  Hawaii,  194  U. 
S.  154. 

Leased  Lands  —  Right  of  Fishing  Passes  to 

Lessee.  —  Tones  v.  Davies,  86  L.  T.  N.  S.  447, 
66  J.  P.  439. 

A  Staking  Out  of  Oyster  Grounds  by  a  commit- 
tee stands  on  the  same  footing,  as  matter  of 
evidence,  as  a  staking  out  by  the  grantor  of  land 
when  he  delivers  possession.  Hamilton  v. 
Smith,  74  Conn.  374. 

Grant  Without  Reservation  Gives  Exclusive 
Right.  —  Gibbs  v.  Sweet,  20  Pa.  Super.  Ct.  275. 

Grant  of  Weirs  Gives  Exclusive  Right.  —  Han- 
bury  v.  Jenkins,  (1904)  2  Ch.  401,  70  L.  J.  Ch. 
730,  49  W.  R..615,  65  J.  P.  631. 

5§1.  3.  Injunction  —  Continued  Occupation. 
—  Where  a  party  relies  on  an  implied  license 
to  plant  and  cultivate  oyster  lands  to  the  ex- 
clusion of  the  owner,  he  must  show  his  con- 
tinued occupation  of  such  lands.  He  cannot  be 
permitted  to  abandon  the  premises,  and  after- 
wards exclude  the  owner,  simply  because  at  one 
time  he  may  have  had  a  right  thereto.  If  the 
party  ever  had  any  right  to  the  lands  in  dispute, 
the  failure  to  establish  possession  and  occupa- 
tion at  the  time  the  defendant  took  possession 
will  defeat  his  right  to  restrain  the  defendant's 
possession.    Riddell  v.  Brown,  25  Wash.  514. 

Evidence  of  Prescriptive  Right  to  Fish.  —  The 
assertion  of  a  right,  acquired  by  prescription, 
of  the  defendant  in  common  with  others  to 
angle  and  catch  fish  in  the  plaintiff's  pond  was 
not  supported  by  the  evidence,  where  the  only 
land  of  which  the  defendant  was  owner  or  lessee 
was  situated  at  a  considerable  distance  from  the 
pond,  no  attempt  was  made  to  prescribe  in  a  que 
estate,  and  the  defendant  testified  that  he  had 
commenced  to  fish  in  the  pond  in  1862,  and  from 
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583. 
583. 

note  i. 
584. 

TIONS  OF 


b.  In  Waters  Not  Navigable.  —  Sec  note  2. 

3.  By   Treaty  —  Treaties   of  the   United    States    with    Indian  Tribes. 


See 


VIII.  Liability  for  Injuries  to  Fishing  Rights  and  for  Viola- 
Fishery  Regulations  —  1.  Civil  Liability — Remedies—  a.  Action 


FOR  Damages.  —  See  notes  4,  5. 

585.  See  note  5. 

Measure  of  Damages.  —  See  note  6. 

Injunction  and  Abatement  —  injunction.  —  See  note  8. 

586.  Abatement  —  Unauthorized  Obstructions  in  Navigable  Waters.  —  See  note  2. 
Fishing  Devices  Used  in  Contravention  of  Law.  —  See  notes  3,  4. 

2.  Criminal  or  Penal  Liability  —  (2)  When  Fish  Are  the  Subject  of 
larceny.  — ■  See  notes  8,  9. 

b.  By  Statute  —  (i)  For  Violating  Statutes  Regulating  Fisheries 
—  (a)  In  General.  —  See  note  12. 


that  time  down  until  1895  he  had  fished  there 
quite  often  in  the  summer  time,  sometimes  three 
or  four  times  a  week,  and  had  fished  all  over  the 
pond;  that  nobody  had  ever  interfered  with  him 
until  within  the  year  last  named  ;  that  other  per- 
sons had  always  fished  there  in  the  same  man- 
ner, and  that  prior  to  1895  he  had  never  heard 
of  any  objections  from  the  owners  of  the  land. 
Gibbs  v.  Sweet,  20  Pa.  Super.  Ct.  275. 

582.  2.  Cannot  Be  Acquired  by  Custom.  — 
Albright  v.  Cortright,  64  N.  J  L.  330,  81  Am. 
St.  Rep.  504. 

583.  1.  Treaties  with  the  Indians.  -—  See 
U.  S.  v.  Winans,  198  U.  S.  371,  reversing  73 
Fed.  Rep.  72,  holding  that  the  Indians  could  not 
be  excluded  by  owners  of  lands  bordering  on 
the  Columbia  river. 

In  Minnesota  the  state  laws  relating  to  hunt- 
ing and  fishing  are  held  to  be  not  applicable  to 
the  Indians  living  on  the  White  Earth  Reserva- 
tion.   State  v.  Coonry,  77  Minn.  518. 

In  Wisconsin  also  it  is  held  that  the  fish  and 
game  laws  do  not  extend  to  the  arrest  and  pun- 
ishment of  Indians  maintaining  their  tribal  re- 
lation and  residing  cn  Indian  reservations 
within  the  limits  of  the  state.  In  re  Blackbird, 
109  Fed.  Rep.  139. 

584.  4.  Liability  for  Entering  or  Taking  Fish 
from  Private  Fishery.  —  Gibbs  v.  Sweet,  20  Pa. 
Super.  Ct.  275. 

5.  Taking  or  Destroying  Oysters.  —  Palmer  v. 
Hartford  Dredging  Co.,  73  Conn.  182;  Vroom 
v.  Tilly,  99  N.  Y.  App.  Div.  516.  See  also 
Davis  v.  Davis,  72  N.  Y.  App.  Div.  593. 

Damage  by  Vessel.  —  Where  a  vessel  negli- 
gently ran  into  an  oyster  bed,  it  was  held  that 
damages  were  recoverable  for  injury  to  the 
oysters  and  bed.  The  Swift,  (1901)  P.  168, 
70  L.  J.  P.  47,  85  L.  T.  N.  S.  346. 

585.  5.  Destroying  Fishing  Apparatus.  — 
Hopkins  v.  Norfolk,  etc.,  R.  Co.,  131  N.  Car. 
463- 

A  tug  is  not  liable  for  r.n  injury  to  a  fish- 
ing seine  caused  by  entanglement  with  a  tow, 
where  due  care  and  skill  was  exercised.  The 
Oscar  B.,  (C.  C.  A.)  121  Fed.  Rep.  978. 

6.  Measure  of  Damages  for  Injuries  to  Fishing 
Rights.  —  Pacific  Steam  Whaling  Co.  v.  Alaska 
Packers'  Assoc.,  138  Cal.  632;  Palmer  v.  Hart- 
ford Dredging  Co..  73  Conn.  183. 

8.  Injunction  -  Interfering  with  Another's  Right 
of  Fishing.      Cherry  Point  Fish  Co  v.  Nelson, 


25  Wash.  558.  See  also  American  Fisheries 
Co.  v.  Lennen,  118  Fed.  Rep.  869. 

The  fact  that  it  is  made  criminal  by  statute 
to  take  oysters  from  private  beds  does  not  pre- 
vent the  owner  of  such  beds  from  enjoining 
insolvent  peisons  from  committing  depredations 
thereon,  when  it  is  apparent  that  without  such 
remedy  the  damage  will  be  irreparable.  Jones 
v.  Oemler,  110  Ga.  202. 

586.  2.  Obstructions  in  Navigable  Waters 
May  Be  Abated.  ■—  State  v.  Beardsley,  108  Iowa 
396. 

3.  Abatement  of  Fishing  Devices  Used  in  Con- 
travention of  Law. —  State  v.  French,  71  Ohio  St. 

186. 

4.  State  v.  Shaw,  67  Ohio  St.  157. 

8.  Fish  in  an  Open  River  or  Pond.  — ■  State  v. 
Thomas,  1 1  Ohio  Dec.  753.  See  also  State  v. 
Shaw,  67  Ohio  St.  157. 

9.  Fish  in  a  Trunk  or  Net.  —  State  v.  Shaw, 
67  Ohio  St.  157. 

Insufficient  Confinement.  —  Where  food  fish 
were  in  a  "  trap  "  or  "  pot  '  of  a  pound  net  set 
in  Lake  Erie  and  the  net  was  so  constructed 
that  the  fish  could  escape  through  an  aperture 
two  and  one-half  feet  square,  the  avenue  of 
entrance,  it  was  held  that  the  fish  were  not 
sufficiently  confined  in  possession  to  be  the  sub- 
ject of  larceny.  State  v.  Thomas,  11  Ohio  Dec. 
753- 

FishinSmack. —  Fish  are  in  the  possession  of 
the  owner  of  the  smack  when  taken,  and  con- 
sequently are  subject  to  laiceny.  Rex  v.  Malli- 
son,  86  L.  T.  N.  S.  600,  66  J.  P.  503,,  ao  Cox 
C.  C.  204. 

12.  Statutory  Criminal  Liability  —  United 
Stales.- — In  re  Deininger,  108  Fed.  Rep.  623. 

California .  —  See  People  v.  Tom  Nop,  124 
Cal.  150. 

Idaho.  —  State  v.  Dolan,  (Idaho  1005)  81 
Pac.  Rep.  640. 

Iowa.  —  State  v.  Meek,  112  Iowa  338,  84  Am. 
St.  Rep.  342. 

Maine.  —  Campbell  7'.  Burns,  94  Me  127. 

Maryland.  —  Dean  v.  State,  98  Md.  80  ;  Tyler 
v.  Slate,  93  Md.  309. 

M  ississippi.  —  Ex  p.  Fritz,  (Miss.  1905)  38 
So.  Rep.  722;  Valentine  v.  State,  (Miss.  1903) 
35  So.  Rep.  170. 

New  Jersey.  —  State  v.  Corson,  67  N.  J.  L. 
178;  State  v.  Nelson,  65  N.  J.  L.  500. 

New  York.  —  People  v.  Buffalo  Fish  Co.,  164 
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«>S7.  (b)  Behring  Sea  Seal  Fisheries  —  Violating  Statutes  Enacted  to  Give  Effect  to  the 
Behring  Sea  Award.  —  Sec  note  4. 

5^9.  (4)  For  Violating  Statutes  Regulating  the  Sale  of  Fish  —  Selling  Short 
Lobsters.  —  See  note  6. 


599.    FISHING  BILL.  —  See  note  7. 

I  FISH  OILS.  —  See  note  7a.] 

FIT.  —  See  note  8. 
59 1 .    FITTINGS.  —  See  note  I . 


N.  Y.  93,  affirming  45  N.  Y.  App.  Div.  631, 
(Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  130. 

North  Carolina.  —  State  v.  Goulding,  131  N. 
Car.  715. 

Oregon.  ■ — ■  State  v.  Schuman,  36  Oregon  16, 
-8  Am.  St.  Rep.  754. 

Texas.  —  Taylor  v.  State,  (Tex.  Crim.  1900) 
55  S.  W.  Rep.  832.  See  also  O'Quinn  v.  State, 
(Tex.  Crim.  1899)  53  S.  W.  Rep.  110. 

Canada.  —  Reg.  v.  Vachon.  3  Can.  Crim.  Cas. 
(British  Columbia)  558. 

In  Michigan  a  party  is  criminally  liable  under 
the  statute,  for  catching  fish  in  a  lake  by  an 
unlawful  device,  where  fish  migrated  at  times 
from  a  public  river  to  the  lake;  even  though 
the  party  owned  the  land  under  and  surround- 
ing the  lake,  posted  the  premises,  and  stocked 
the  lake.  People  v.  Horling,  (Mich.  1904)  100 
N.  W.  Rep.  691. 

In  New  Jersey  under  an  indictment  for  unlaw- 
fully dredging  oysters  (Act  March  22,  1901),  it 
is  not  necessary  for  the  state  to  prove  that  the 
oyster  bed  in  question  had  been  marked,  buoyed, 
or  staked  by  or  under  the  supervision  of  the 
state  oyster  commission.  State  v.  Lee,  70  N.  J. 
L.  368,  affirmed  (N.  J.  1905)  59  Atl.  Rep. 
1118. 

Act  N.  J.,  March  22,  1901,  known  as  the 
"  Rough  Cull  Law,"  makes  it  a  misdemeanor 
for  any  person  engaged  in  dredging  oysters  from 
any  of  the  beds  and  the  grounds  above  the 
"  southwest  line  under  the  waters  of  Dela- 
ware River,  Delaware  Bay,  and  Maurice  River 
Cove,"  to  neglect  or  refuse  1o  cull  such  oysters, 
oyster  shells,  and  other  materials  as  soon  as 
they  are  emptied  out  of  the  dredges  on  the  deck 
of  the  vessel.    State  v.  Hand,  71  N.  J.  L.  137. 

Evidence.  —  Under  the  New  York  statute 
the  possession  of  the  fish  or  game  at  the  for- 
bidden season,  within  the  state,  is  prima  facie 
evidence  that  the  possessor  has  violated  the 
law,  and  ihe  burden  is  then  cast  upon  him  of 
proving  facts  to  show  that  the  possession  was 
lawful.  People  v.  Buffalo  Fish  Co.,  164  N.  Y. 
99,  affirming  45  N.  Y.  App.  Div.  631,  (Supm.  Ct. 
Spec.  T.)  3c  Misc.  (N.  Y.)  130. 

Evidence  that  a  person  was  seen  on  the  river 
in  a  canoe  between  certain  hours  at  night  with 
the  appliances  commonly  used  in  illegal  fishing, 
in  the  absence  or  any  explanation  of  the  situa- 
tion and  where  the  charge  was  not  denied  on 
oath,  was  held  to  be  sufficient  to  justify  a  con- 
viction for  illegal  fishing.  Rex  v.  Fraser,  36 
N.  Bruns.  :09. 

Variance.  —  Where  it  is  specifically  charged 
that  the  catching  of  fish  was  by  means  of  dyna- 
mite, the  proof  must  show  that  dynamite  was 
used.    Gill  v.  State,  4s  Tex.  Crim.  256. 

An  indictment,  under  Pen.  Code  Ga.,  §  588, 


for  removing'oysters  from  a  private  oyster  ted, 
is  not  supported  by  proof  showing  that  the  ac- 
cused persons  took  oysters  from  a  bed  situ- 
ated between  high-water  mark  and  low-water 
mark  upon  the  shore  of  an  inlet  of  the  sea, 
title  to  the  bed  not  being  shown  to  exist  in  any 
private  person.  Johnson  v.  State,  114  Ga. 
790. 

Where  it  was  charged  that  the  defendant 
used  a  seine  in  a  certain  lake,  and  the  evidence 
was  that  the  seine  was  set  during  high  water 
in  an  overflowed  field  covered  with  water  from 
the  lake,  there  was  a  fata!  variance.  State  v. 
Weeks,  88  Mo.  App.  263. 

Locus  of  Offense.  —  A  complaint  for  illegal  fish- 
ing charged  the  locus  to  be  in  the  waters  of  the 
Grand  river,  in  the  township  of  Grand  Haven, 
in  the  county  of  Ottawa,  and  counsel  requested 
vhe  court  to  instruct  the  jury  that  if  the  fishing 
was  done  within  the  limits  of  the  city  of  Grand 
Haven,  and  not  within  the  township,  they  must 
acquit.  This  was  refused,  the  court  instructing 
them  that  it  was  sufficient  to  convict  if  the  act 
was  done  within  the  county  of  Ottawa.  The  in- 
struction was  held  correct.  People  v.  Van 
Maren,  126  Mich.  ro3. 

5§7.  4.  Statutes  to  Effectuate  Behring  Sea 
Award.  —  The  Challenge,  1  Alaska  70 ;  The  St. 
Paul,  1  Alaska  71. 

5§9.  6.  Selling  Short  Lobsters  Penalized.  — 
State  v.  Hanna,  09  Me.  224 ;  Campbell  v.  Burns, 
94  Me.  127  ;  State  v.  Lubee,  93  Me.  418,  wherein 
it  was  held  that  the  Maine  statute  was  con- 
stitutional. 

590.  7.  Hurricane  Telephone  Co.  v.  Mohler, 

51  W.  Va.  r. 

7a.  Fish  Oils  Include  Cod  Oils.  —  The  words 
fish  oils  as  used  in  the  Customs  Duties  Act 
mean  every  oil  made  from  fish  and  are  broad 
enough  to  cover  cod  oil.  Swan,  etc.,  Co.  v.  U. 
S..  (CCA.)  113  Fed.  Rep.  243. 

8.  Fit  in  the  Sense  of  Suitable.  —  Oil  Seeds 
Pressing  Co.  v.  U.  S.,  114  Fed.  Rep.  793. 

The  Terms  Fitness  and  Merit  as  used  in  the 
Civil  Service  Act  are  not  synonymous ;  the 
former  means  the  quality  of  being  suitable  and 
adapted  to  the  performance  of  one's  duties, 
while  the  latter  means  the  quality  of  deserving 
the  office  because  of  excellence  and  worth.  Peo- 
ple v.  Knauber,  (Supm.  Ct.  Spec.  T.)  27  Misc. 
(N.  Y.)  253.  Compare  People  v.  Knauber,  43 
N.  Y.  App.  Div.  342. 

591.  1.  The  word  fittings  in  an  indict- 
ment charging  the  defendant  with  receiving  a 
certain  lot  of  brass  fittiiir/s.  knowing  the  same 
to  have  been  stolen,  is  demurrable  as  being 
(oo  general.  In  this  case  there  are  several 
dictionary  definitions  of  the  word.  Brown  v. 
State,  116  Ga.  559. 
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591.    FIX.  —  See  note  2. 

591.  2.  Fixed  Rate  of  Interest.  —  Daggs  v. 
Phoenix  Nat.  Bank,  5  Ariz.  409. 

Fixed  —  Bills  of  Exchange  and  Promissory  Notes. 
—  Cincinnati  Fifth  Nat.  Bank  v.  Woolsey, 
(.Supm.  Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  757. 

Salary  of  Officers.  —  Cole  v.  Humphries,  78 
Miss.  163  ;  State  v.  Daggett,  28  Wash.  1. 

Fixed  Machinery.  —  Campbell  v.  John  W.  Tay- 
lor Mfg.  Co.,  62  N.  J.  Eq.  307. 


Fixed  Time  of  Holding  Office  —  Civil  Service 
Act.  —  See  People  v.  Loeffler,  175  111.  585. 

Fixing  Fees  of  Officer.  —  See  Hardy  v.  King- 
man County,  65  Kan.  111. 

Fixed  Value  of  Chattelc  —  Replevin.  —  Wolff  v. 
Moses,  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 
500. 


FIXTURES. 

By  M.  G.  Beaman. 

597.   II.  Intention.  —  See  note  2. 

599.    Character  of  Intention.  —  See  notes  I,  2. 


597.    2.  Intention  Is  Primary  Consideration  — 

England.  —  Leigh  v.  Taylor,  (1902)  A.  C.  157. 

United  States.  —  William  Firth  Co  v.  South 
CarDlina  L.  &  T.  Co.,  (C.  C.  A.)  122  Fed.  Rep. 
S69. 

Alabama.  —  Nelson  v.  Howison,  122  Ala.  573. 

District  of  Columbia.  —  Towson  v.  Smith,  13 
App.  Cas.  (D.  C.)  48. 

Illinois.-— Ward  v.  Earl,  86  111.  App.  635. 

Indiana.  —  McFarlane  v.  Foley,  27  Ind.  App. 
484,  87  Am.  St.  Rep.  264. 

Maine.  —  Hayford  v.  Wentworth,  97  Me.  347  ; 
Young  v.  Hatch,  99  Me.  465. 

Massachusetts.  —  Munroe  v.  Armstrong,  179 
Mass.  165. 

Michigan.  --  Schellenberg  v.  Detroit  Heating, 
etc.,  Co.,  130  Mich.  439,  97  Am.  St.  Rep.  489. 

Nebraska.  —  Oliver  v.  Lansing,  59  Neb.  219; 
Moore  v.  Moran,  64  Neb.  84. 

New  Jersey.  —  Atlantic  Safe  Deposit,  etc., 
Co.  v.  Atlantic  City  Laundry  Co.,  64  N.  J.  Eq. 
140 ;  Temple  Co.  v.  Penn  Mut.  L.  Ins.  Co.,  69 
N.  J.  L.  36;  Crane  Iron  \Vori<s  v.  Wilkes,  64 
N.  J.  L.  193  ;  Ashby  v.  Ashby,  59  N.  J.  Eq.  536  ; 
Holmes  v.  Standard  Pub.  Co.,  (N.  J.  1903)  55 
Atl.  Rep.  1 107;  Ames  v.  Trenton  Brewing  Co., 
56  N.  J.  Eq.  309,  affirmed  57  N.  J.  Eq.  347. 

New  York.  —  Fitzgerald  v.  Atlanta  Home  Ins. 
Co.,  61  N.  Y.  App.  Div.  350;  McMillan  v.  Lea- 
man,  101  N.  Y.  App.  Div.  436;  Schreyer  v.  Jor- 
dan, (N.  Y.  City  Ct.  Gen.  T.)'  27  Misc.  (N.  Y.) 
643- 

Oklahoma.  —  Great  Western  Mfg.  Co.  v. 
Bathgate,  (Okla.  1905)  79  Pac.  Rep.  903. 

Oregon.  —  Alberson  v.  Elk  Creek  Gold  Min. 
Co.,  39  Oregon  55.2. 

Texas.  —  Rotan  Grocery  Co.  v.  Dowlin,  (Tex. 
Civ.  App.  1903)  77  S.  W.  Rep.  430. 

Wisconsin  — Gunderson  v.  Swarlhout,  104 
Wis.  186,  76  Am.  St.  Rep.  860;  Fuller-Warren 
Co.  v.  Harter,  no  Wis.  80,  84  Am.  St.  Rep. 
867;  Mueller  v.  Chicago,  etc.,  R.  Co.,  in  Wis. 
300. 

Intent  One  Factor.  —  Royce  v.  Latshaw,  1  5 
Colo.  App  420. 

599.  1.  Character  of  Intention  Implied  from 
External  Acts  —  England.  — ■  Monti  v.  Barnes, 
(1901)  1  K.  B.  205. 


Canada.  —  Stack  v.  T.  Eaton  Co.,  4  Ont.  L. 
Rep.  335- 

Arkansas.  —  Ozark  v.  Adams,  73  Ark.  227. 

District  of  Columbia.  —  Towson  v.  Smith,  13 
App.  Cas.  (D.  C.)  48. 

Illinois.  —  Madison  v.  Madison,  206  111.  534, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2ded.) 
594;  Gunderson  v.  Kennedy,  104  111.  App.  117; 
Baker  v.  McClurg,  96  111.  App.  165.  affirmed 
198  111.  28. 

Indiana.  —  McFarlane  v.  Foley,  27  Ind.  App. 
484,  87  Am.  St.  Rep.  264. 

Iowa. — -Thomson  v.  Smith,  in  Iowa  718,  83 
Am.  St.  Rep.  541. 

Kansas.  —  Dodge  City  Water,  etc.,  Co.  v. 
Alfalfa  Land,  etc.,  Co.,  64  Kan.  247. 

Maine.  —  Readfield  Telephone,  etc.,  Co.  v. 
Cyr.  95  Me.  287. 

Nebraska.  —  Brownell  v.  Fuller.  60  Neb.  558. 

New  Jersey.  —  Knickerbocker  Trust  Co.  v. 
Penn  Cordage  Co.,  66  N.  J.  Eq.  305  ;  Atlantic 
Safe  Deposit,  etc.,  Co.  v.  Atlantic  City  Laundry 
Co.,  64  N.  J.  Eq.  140. 

New  York.  —  Cosgrove  v.  Troescher,  62  N. 
Y.  App.  Div.  123. 

Rhode  Island.  —  Canning  v.  Owen,  22  R.  I. 
624,  84  Am.  St.  Rep.  858. 

Texas.  —  Mundine  v.  Pauls,  28  Tex.  Civ. 
App.  46. 

2.  Secret  Intention  Immaterial — United  States. 
—  William  Firth  Co.  v.  South  Carolina  L.  &  T. 
Co.,  (C.  C.  A.)  122  Fed.  Rep.  569;  New  York 
L.  Ins.  Co.  v.  Allison,  46  C.  C.  A.  229. 

Colorado.  —  Fisk  v.  People  s  Nat.  Bank,  14 
Colo.  App.  21. 

Georg:a.  —  Wright  7'.  Du  Bignon,  1 14  Ga.  765. 

Illinois.  —  Baker  v.  McClurg,  96  111.  App.  165, 
affirmed  198  111.  28. 

Iowa.  —  Thomson  v.  Smith,  in  Iowa  718,  82 
Am.  St.  Rep.  541. 

Maine.  — ■  Hayford  v.  Wentworth,  97  Me.  347  ; 
Young  v.  Hatch,  99  Me.  465  ,  Readfield  Tele- 
phone, etc.,  Co.  v.  Cyr,  95  Me.  287. 

Michigan.  —  See  People  v.  Jones,  120  Mich. 
:83. 

New  York. —  Pfluger  v.  Carmichael,  54  N.  Y. 
App  Div.  1 53  ;  Cosgrove  v.  Troescher,  62  N.  Y. 
App.  Div.  123. 
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000.  Of  Person  Not  Owning  Land.  —  See  note  I. 

III.  Physical  Annexation  —  1.  Necessity  —  a.  In  General. — 

See  note  2. 

00 1 .  See  note  1 . 

00»«8.    2.  Sufficiency  of  Annexation  —  b.  Injury   by   Removal.  —  See 

note  3. 

003.  See  note  1. 

c  Retention  in  Place  by  Gravity.  —  See  note  3. 

004.  d.  By  Whom  Annexation  to  Be  Made.  —  See  note  1. 

00*?.  e.  Constructive  Annexation  —  Parts  of  Articles  Annexed.  —  See 
note  3.  , 

007.  3.  As  Showing  Intention  —  a.  Mode  of  Annexation  Not  Con- 
CLUSIVE.  —  See  notes  1,  2. 


■  Oregon.  —  Alberson  v.  Elk  Creek  Gold  Min. 
Co.,  39  Oregon  552. 

Pennsylvania.  —  Straight  v.  Mahoney,  16  Pa. 
Super.  Ct.  155. 

Question  of  Mixed  Law  and  Fact — Alabama. 
—  Nelson  v.  Howison,  122  Ala.  573. 

Arkansas.  •  —  British,  etc.,  Mortg.  Co.  v.  Scott, 
70  Ark.  230. 

District  of  Columbia.  —  Towson  v.  Smith, 
1 3  App.  Cas.  (D.  C.)  48. 

Indiana.  —  McFarlane  v.  Foley,  27  Ind.  App. 
484,  87  Am.  St.  Rep.  264. 

Maine.  —  Hayford  v.  Wentworth,  97  Me.  347. 

Michigan.  —  Thomas  v.  Wagner,  131  Mich. 
601. 

Nebraska.  —  Brownell  v.  Fuller,  60  Neb.  558. 

Oklahoma.  —  Great  Western  Mfg.  Co.  v. 
Bathgate,  (Okla.  1905)  79  Pac.  Rep.  903. 

Oregon.  —  Alberson  v.  Elk  Creek  Gold  Min. 
Co.,  39  Oregon  552. 

Pennsylvania.  —  See  Silliman  v.  Whitmer, 
196  Pa.  St.  363. 

Texas.  —  Mundine  v.  Pauls,  z8  Tex.  Civ. 
App.  46. 

Virginia.  —  Tunis  Lumber  Co.  v.  R.  G.  Dennis 
Lumber  Co.,  97  Va.  682. 

600.  1.  Annexation  to  Another's  Land.  — 
Schellenberg  v.  Detroit  Heating,  etc.,  Co.,  130 
Mich.  439,  97  Am.  St.  Rep.  489;  Moore  v. 
Moran,  64  Neb.  84. 

"  Intention  "  Used  in  Different  Senses.  —  The 
language  used  in  Alberson  v.  Elk  Creek  Gold 
Min  Co.,  39  Oregon  552.  is  subject  to  the  same 
criticism. 

Agreement  Between  Affixers.  —  See  Harris  v. 

Hackley,  127  Mich.  46. 

2.  Physical  Annexation  Necessary  —  United 
States.  —  In  re  Welch,  108  Fed.  Rep.  367. 

Arkansas.  —  Ozark  v.  Adams,  73  Ark.  227. 

District  of  Columbia.  —  Towson  v.  Smith,  13 
App.  Cas.  'D.  C.)  48. 

Kansas.  —  Dodge  City  Water,  etc.,  Co.  v. 
Alfalfa  Land,  etc.,  Co.,  64  Kan.  247. 

Maine.  —  Young  v.  Hatch,  99  Me.  465. 

Nebraska.  —  Oliver  v.  Lansing,  59  Neb.  219; 
Hillebrand  v.  Nelson,  (Neb.  1901)  95  N.  W. 
Rep  1068;  Brownell  v.  Fuller,  60  Neb.  558. 

New  Jersey.  —  Atlantic  Safe  Deposit,  etc., 
Co.  v.  Atlantic  City  Laundry  Co.,  64  N.  J.  Eq. 
140;  Knickerbocker  Trust  Co.  v.  Penn  Cordage 
Co.,  66  N.  J.  Fq.  305  !  Security  Trust  Co.  v. 
Temple  Co.,  (N.  J.  1904)  58  Atl.  Rep.  865; 
Temple  Co.  v.  Penn  Mut.  L.  Ins.  Co.,  69  N.  J. 
L.  36  ;  Crane  Iron  Works  v.  Wilke9,  64  N.  J.  L. 


193  ;  Ames  v.  Trenton  Brewing  Co.,  56  N.  J.  Eq. 
309,  affirmed  57  N.  J.  Eq.  347. 

Neiv  York.  —  Fitzgerald  v.  Atlanta  Home 
Ins.  Co.,  6r  N.  Y.  App.  Div.  350;  Cosgrove  v. 
Troescher,  62  N.  Y.  App.  Div.  123;  Jermyn  v. 
Hunter,  93  N.  Y.  App.  Div.  175;  McMillan 
v.  Leaman,  101  N.  Y.  App.  Div.  436. 

Oklahoma.  —  Great  Western  Mfg.  Co.  v. 
Bathgate,  (Okla.  1905)  79  Pac.  Rep.  003. 

Texas,  —  Rotan  Grocery  Co.  v.  Dowlin,  (Tex. 
Civ.  App.  1903)  77  S.  W.  Rep.  430. 

Prisc'insin.  —  Fuller- Warren  Co.  v.  Harter, 
110  Wis.  80,  84  Am.  St.  Rep.  867;  Gunderson 
v.  Swarthout,  104  Wis.  1S6,  76  Am.  St.  Rep. 
860  ;  Mueller  v.  Chicago,  etc.,  R.  Co.,  1 1 1  Wis. 
300. 

601.  1.  Annexation  Unnecessary  —  Pennsyl- 
vania Doctrine. — Wick  v.  Bred'n,  189  Pa.  St.  83. 

002.  3.  Injury  by  Removal  Not  Controlling. 

—  Thomson  v.  Smith.  11 1  Iowa  718,  82  Am.  St. 
Rep.  541,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  602  ;  Knickerbocker  Trust  Co.  v. 
Penn  Cordage  Co.,  66  N.  J.  Eq.  305  ;  McCrillis 
v.  Cole,  25  R.  I.  156,  10s  Am.  St.  Rep.  875. 

Contra.  —  Mundine  v.  Pauls,  28  Tex.  Civ. 
App.  46. 

003.  1.  Injury  by  Removal  May  Be  Considered, 

—  New  York  L.  Ins.  Co.  v.  Allison,  46  C.  C.  A. 
229  ;  Schellenberg  v.  Detroit  Heating,  etc.,  Co., 
130  Mich.  439,  97  Am.  St.  Rep.  489;  Conde  v. 
Lee,  55  N.  Y.'  App.  Div.  401,  a  firmed  171 
N.  Y.  662. 

3.  Gravity  Held  Sufficient. ; —  Monti  v.  Barnes, 

(1901)  1  K.  B.  205. 

Buildings.  —  Miles  v.  Ankatell,  25  Ont.  App. 
458,  reversing  29  Ont.  21. 

604.  1.  Must  Be  Unity  of  Title  in  Land  and 
Chattel.  —  Schellenberg  v.  Detroit  Heating, 
etc.,  Co.,  130  Mich.  439,  97  Am.  St.  Rep.  489. 

605.  3.  Wagon  Scales  set  on  castings  resting 
on  a  solid  foundation  are  realty.  Thomson  v. 
Smith,  in  Iowa  718,  82  Am.  St.  Rep.  541,  cit- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
605. 

607.  1.  Mode  of  Annexation  Is  One  Factor 
Only.  — Leigh  v.  Taylor,  (1902)  A.  C.  157;  At- 
lantic Safe  Deposit,  etc.,  Co.  v.  Atlantic  City 
Laundry  Co.,  64  N.  J.  Eq.  140. 

2.  Mode  of  Annexation  Unimportant — United 
States.  —  New  York  L.  Ins.  Co.  v.  Allison,  46 
C.  C.  A.  229. 

Connecticut.  —  Camp  v.  Charles  Thatcher 
Co.,  75  Conn.  165. 

Maine.  —  Hayford  v.  Wentworth,  97  Me.  347. 
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607.  b.  Injury  by  Removal.  —  See  notes  3,  4. 

608.  d.  Attachment  for  Convenience  in  Use.  — See  note  2. 

609.  IV.  Character  of  Article  Annexed  —  2.  Adaptation  to  Use  of  Free- 
hold. —  See  note  1. 

Adaptation  One  Factor.  —  See  note  2. 

610.  3.  Adaptation  to  Use  Elsewhere.  —  See  note  2. 
4.  Necessity  of  Article.  — See  note  3. 

611.  Pennsylvania  Rule.  —  See  note  3. 

612.  5.  Purpose  of  Annexation.  —  See  notes  1,4,  5. 


Michigan.  — ■  Schellenberg  v.  Detroit  Heating, 
etc.,  Co.,  130  Mich.  439,  97  Am.  St.  Rep.  489. 

New  Jersey.  —  Knickerbocker  Trust  Co.  v. 
Penn  Cordage  Co.,  66  N.  J.  Eq.  305;  Security 
Trust  Co.  v.  Temple  Co.,  (N.  J.  1904)  58  Atl. 
Rep.  865  ;  Ashby  v.  Ashby,  59  N.  J.  Eq.  536 ; 
Ames  v.  Trenton  Brewing  Co.,  56  N.  J.  Eq.  309, 
affirmed  57  N.  J.  Eq.  347. 

New  York.  —  Berliner  v.  Piqua  Club  Assoc., 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  470. 

Pennsylvania.  —  Wick  v.  Bredin,  189  Pa.  St. 
83. 

Rhode  Island.  —  Canning       Owen,  22  R.  I. 
624,  84  Am.  St.  Rep.  858. 
607.    3.  Must  Be  Substantial  or  Serious  Injury. 

—  Duntz  v.  Granger  Brewing  Co.,  (Supm.  Ct. 
Spec.  T.)  41  Misc.  (N.  Y.)  177,  affirmed  96  N. 
Y.  App.  Div.  631. 

4.  Injury  to  Be  Considered.  —  Camp  v.  Charles 
Thatcher  Co.,  75  Conn.  165  ;  Gunderson  v.  Ken- 
nedy, 104  111.  App.  117;  Madison  v.  Madison, 
206  111.  534;  Harris  v.  Hackley,  127  Mich.  46; 
Andrews  v.  Powers,  66  N.  Y.  App.  Div.  216. 

It  Is  Enough  if  Value  of  Article  and  Builling 
Be  Impaired  by  Removal.  —  Lord  v.  Detroit  Sav. 
Bank,  132  Mich.  510. 

60S.    2.  Attachment  for  Convenience  in  Use. 

—  Crane  Iron  Works  v.  Wilkes,  64  N.  J.  L. 
193 ;  Ames  v.  Trenton  Brewing  Co.,  56  N.  J. 
Eq.  309,  affirmed  57  N.  J.  Eq.  347. 

609.    1.  Necessity  of  Adaptation — Arkansas. 

—  Ozark  v .  Adams,  73  Ark.  227. 

District  of  Columbia.  —  Towson  v.  Smith,  13 
App.  Cas.  (D.  C.)  48. 

Iowa.  —  Thomson  v.  Smith,  111  Iowa  718,  82 
Am.  St.  Rep.  541. 

Maine.  —  Young  v.  Hatch,  99  Me.  46s. 

Nebraska.  —  Oliver  v.  Lansing,  59  Neb.  219; 
Brownell  v.  Fuller,  60  Neb.  558. 

New  Jersey.  —  Atlantic  Safe  Deposit,  etc., 
Co.  v.  Atlantic  City  Laundry  Co.,  64  N.  J.  Eq. 
140;  Security  Trust  Co.  v.  Temple  Co.,  (N.  J. 
1904)  58  Atl.  Rep.  865  ;  Temple  Co.  v.  Penn 
Mut.  L.  Ins.  Co.,  69  N.  J.  L.  36;  Crane  Iron 
Works  v.  Wilkes.  64  N.  J.  L.  193;  Ashby  v. 
Ashby,  59  N.  J.  Eq.  536. 

New  York.  —  Andrews  v.  Powers,  66  N.  Y. 
App.  Div.  216;  Fitzgerald  v.  Atlanta  Home  Ins. 
Co.,  61  N.  Y.  App.  Div.  350;  Cosgrove  v.  Troe- 
scher,  62  N.  Y.  App.  Div.  123;  McMillan  v. 
Leaman,  101  N.  Y.  App.  Div.  436. 

Oklahoma.  —  Great  Western  Mfg.  Co.  v. 
Bathgate,  (Okla.  1905)  79  Pac.  Rep.  903. 

Oregon.  —  Alberson  v.  Elk  Creek  Gold  Min. 
Co.,  39  Oregon  352. 

Texas.  —  Rotan  Grocery  Co.  v.  Dowlin,  (Tex. 
Civ.  App.  1903)  77  S.  W.  Rep.  430. 

Wisconsin.  —  Fuller- Warren  Co.  v.  Harter, 
no  Wis.  80;  Gunderson  v.  Swarthout,  104  Wis. 


186,  76  Am.  St.  Rep.  860;  Mueller  v.  Chicago, 
etc.,  R.  Co.,  in  Wis.  300. 

Adaptation  Is  Immaterial  if  there  is  an  agree- 
ment that  all  articles  annexed  by  the  tenant 
shall  be  left  by  him.  Ames  v.  Trenton  Brewing 
Co.,  56  N.  J.  Eq.  309,  affirmed  57  N.  J.  Eq.  347. 

2.  Adaptation  One  Factor.  —  McFarlane  v. 
Foley,  27  Ind.  App.  484,  87  Am.  St.  Rep.  264 ; 
Dodge  City  Water,  etc.,  Co.  v.  Alfalfa  Land, 
etc.,  Co.,  64  Kan.  247. 

610.  2.  Adaptation  to  Use  Elsewhere.  — 
New  York  L.  Ins.  Co.  v.  Allison,  46  C.  C.  A. 
229;  Hayford  v.  Wentworth,  97  Me.  347;  Hille- 
brand  v.  Nelson.  (Neb.  1901)  95  N.  W.  Rep. 
1068;  Crane  Iron  Works  v.  Wilkes,  64  N.  J.  L. 
193;  Ames  v.  Trenton  Brewing  Co.,  56  N.  J. 
Eq.  309,  affi.rmed  57  N.  J.  Eq.  347  ;  Neufelder 
v.  Third  St.,  etc.,  R.  Co.,  23  Wash.  470,  83  Am. 
St.  Rep.  831. 

3.  Necessity  of  Article.  —  Giddings  v.  Freed- 
ley,  63  C.  C.  A.  85  :  New  York  L.  Ins.  Co.  v. 
Allison,  46  C.  C.  A.  229  ;  Security  Trust  Co.  v. 
Temple  Co.,  (N.  J.  1904)  58  Atl.  Rep.  865; 
Andrews  v.  Powers,  66  N.  Y.  App.  Div.  216; 
Condit  v.  Goodwin,  (Supm.  Ct.  Spec.  T.)  44 
Misc.  (N.  Y.)  3.1  2. 

611.  3.  Contrary  Decisions. —  Hillebrand  v. 
Nelson,  (Neb.  1901)  95  N.  W.  Rep.  1068. 

6152.  1.  Purpose  of  Annexation  Is  Important. 
—  Cunningham  V.  Seaboard  Realty  Co.,  (N.  J. 
1904)  58  Atl.  Rep.  819;  Pfluger  v.  Carmichael. 
54  N.  Y.  App.  Div.  153;  Gartland  7'.  Hickman, 
56  W.  Va.  75  ;  Gunderson  v.  Swarthout,  104 
Wis.  186,  76  Am.  St.  Rep.  860. 

4.  Use  for  Better  Enjoyment  of  Premises.  — 
Gunderson  v.  Kennedy,  104  Ml.  Apn.  117. 

5.  Permanent  Use  and  Improvement  of  Land.  — 
Johnston  v.  Philadelphia  Mortg.,  etc.,  Co.,  129 
Ala.  515,  87  Am.  St.  Rep.  75;  Young  v.  Hatch, 
09  Me.  465 ;  Berliner  v.  Piqua  Club  Assoc., 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  470. 

"  Whenever  chattels  have  been  placed  in  and 
annexed  to  a  building  by  their  owner  as  a  part 
of  the  means  by  which  to  carry  out  the  pur- 
poses for  which  the  building  was  erected  or  to 
which  it  has  been  adapted,  and  with  the  inten- 
tion of  permanently  increasing  its  value  for  the 
use  to  which  it  is  devoted,  they  become,  as  be- 
tween She  owner  and  his  mortgagee,  fixtures, 
and  as  <nrch  a  part  of  the  realty  as  the  build- 
ing itself;  and  this  is  true  notwithstanding  *.hat 
such  chattels  may  be  severed  from  and  taken 
cut  of  the  building  in  which  they  are  located, 
without  doing  any  injurv  either  to  them  or  to 
it.  and  advantageously  used  elsewhere,  and  not- 
withstanding that  the  building  itself  may  there- 
after readily  be  devoted  to  a  use  entirely  dif- 
ferent from  that  wh-ch  was  contemplated  when 
the  annexation  was  made."    Per  Gummere,  C. 
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6i:t. 

615. 
616. 

note  2. 
617. 
620. 

See  note 


Machinery  or  Apparatus  in  Building.  —  See  note  2. 

Railroad  Trncka.  —  See  note  I. 

V.  Severance  1.  In  General  —  intention  to  Sever.  —  See  note  i. 
2.  Constructive   Severance  —  Treatment  of  Article!  aa  Personalty.  — 


See 


Sale  or  Mortgage.  —  See  note  I. 

VI.  Annexations  by  Strangers  to  Title 


1.  General  Rule.  — 


2.  Erections  on  Public  Land.  —  See  note  2. 

3.  Effect  of  Mistake.  —  See  note  4. 

622.  VII.  Agreement  as  to  Character  of  Articles  Annexed  — 
1.  Making  and  Effect  of  Agreement  as  Between  Parties  Thereto  —  a.  In  Gen- 
eral.     See  note  I. 

62:i.    See  note  I. 

c  Time  of  Agreement.  —  See  note  4. 

621.  d.  Implied  Agreement  —  (2)  From  Making  of Chattel  Mortgage. 
—  See  note  2. 


J.,  in  Knickerbocker  Trust  Co.  v.  Penn  Cordage 
Co.,  66  N.  J.  Eq.  303. 
61  'A.    2.  Machinery  Accessory  to  Realty.  — 

New  York  L.  Ins.  Co.  v.  Allison,  46  C.  C.  A. 
229;  J11  re  Welch,  108  Fed.  Rep.  367;  William 
Firth  Co.  v.  South  Carolina  L.  &  T.  Co.,  (C.  C. 
A.)  122  Fed.  Rep.  569;  Ozark  v.  Adams,  73 
Ark.  227 ;  Atlantic  Safe  Deposit,  etc.,  Co.  v. 
Atlantic  City  Laundry  Co.,  64  N.  J.  Eq.  140; 
Jermyn  v.  Hunter,  93  N.  Y.  App.  Div.  175; 
Great  Western  Mfg.  Co.  v.  Bathgate,  (Okla. 
1905)  79  Pac.  Rep.  903. 

615.  1.  Railroad  Tracks  Not  Part  of  Realty. 

—  Skinner  v.  Ft.  Wayne,  etc.,  R.  Co.,  99  Fed. 
Rep.  465  ;  Lorain  Steel  Co.  v.  Norfolk,  etc.,  St. 
R.  Co.,  187  Mass.  500.  Contra,  Bedford-Bowl- 
ing Green  Stone  Co.  v.  Oman,  i  i  5  Ky.  369. 

616.  1.  Intention  to  Sever  Not  Carried  Out. 

—  People  v.  Jones,  120  Mich.  283;  Minhinnick 
v.  Jolly,  29  Ont.  238,  affirmed  26  Ont.  App. 
42. 

2.  Articles  May  Be  Constructively  Reannexed 

by  being  treated  as  part  of  the  realty.  Solomon 
v.  Staiger,  65  N.  J.  L.  617. 

617.  1.  Sale  Ineffectual  unless  Contract  in 
Writing.  —  Johnston  v.  Philadelphia  Mortg., 
etc..  Co.,  129  Ala.  515,  87  Am.  St.  Rep.  75. 

620.  1.  Erection  on  Another's  Land  Part 
Thereof. — Jacoby  v.  Johnson,  56  C.  C.  A.  637, 
citing  13  Am.  and  Eng,  Encyc.  of  Law  (2d  ed.) 
519,  620;  Eberso!  v.  Trainor,  81  111.  App.  645; 
iirandser  v.  Mjageto,  79  Minn.  457;  Rotan  Gro- 
cery Co.  v.  Dowlin,  (Tex.  Civ.  App.  1903)  77  S. 
W.  Rep.  430. 

An  Erection  on  Corporate  Land  by  the  Majority 
Shareholder  becomes  a  part  of  the  realty.  Mur- 
ray v.  Bender,  60  C.  C  A.  473. 

Agreement  Necessary  to  Authorize  Removal.  — ■ 
Quimby  v.  Straw,  71  N.  H.  160. 

2.  Contra  as  to  Fences. — Bingham  County 
Agricultural  Assoc.  v.  Rogers,  7  Idaho  63. 

4.  A  House  Built  on  Wooden  Blocks,  partly  on 
the  land  of  another,  may  be  removed  within  a 
reasonable  time.  Page  v.  Urick,  31  Wash.  601, 
06  Am.  St.  Rep.  924. 

622.  1.  Agreement  as  to  Character  or  Re- 
movability of  Article  — Alabama.  —  Broaddus  v. 
Smith,  121  Ala.  335,  77  Am.  St.  Rep.  61. 

District    of    Columbia.  —  J.    L.    Mott  Iron 


Works  v.  Middle  States  Loan,  etc.,  Co.,  17  App. 
Cas.  (D.  C.)  584. 

Maryland.  —  O'Brien  v.  Mueller,  96  Md.  134, 
citing  13  Am.  and  Eng.  Enoc.  of  Law  (2d  ed.) 
622. 

Mississippi.  —  Decell  v.  McRee.  83  Miss.  423. 

Missouri.  —  Union  Cent.  L.  Ins.  Co.  v.  Til- 
lery,  152  Mo.  421,  75  Am.  St.  Rep.  480. 

New  York.  —  New  York  Invest.,  etc.,  Co.  v. 
Cosgrove,  47  N.  Y.  App.  Div.  35,  affirmed  167 
N.  Y.  601  ;  Dunlz  v.  Granger  Brewing  Co., 
(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  177, 
afKru'.et1  96  N.  Y.  App.  Div.  631  :  Condit  v. 
Gor.dwin,  (Supm.  Ct.  Spec.  T.)  44  Misc.  (N. 
Y.)  312.  See  also  McMillan  v.  Leaman.  101 
N.  Y.  App.  Div.  436. 

Oregon.  —  Hershberger  z>.  Johnson,  37  Oregon 
109. 

Virginia.  —  Tunis  Lumber  Co.  v.  R.  G.  Den- 
nis Lumber  Co.,  97  Va.  682. 

West  Virginia.  —  Gartland  v.  Hickman.  56 
W.  Va.  75. 

Wisconsin.  —  Fuller- Warren  Co.  v.  Harter, 
110  Wis.  80,  84  Am.  St.  Rep.  867. 

Such  Contract  May  Be  Made  by  Husband  and 
Wife.  —  Peaks  v.  Hutchinson,  96  Me.  530. 

Agreement  Between  Vendor  and  Contractor  Not 
Binding  on  Owner.  — Jermyn  v.  Hunter,  93  N.  Y. 
Apt).  Div.  175. 

623.  I.  Articles  Deprived  of  Character  of  Per- 
sonalty. —  Sec  Hershberger  v.  Johnson,  37 
Oregon  100. 

4.  Agreement  May  Be  After  Annexation.  — 
O'Brien  i>.  Mueller,  96  Md.  134,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  623. 

Agreement  Made  After  Annexation  Not  Good  as 
Against  Prior  Mortgagee  of  Realty.  —  Fisk  v.  Peo- 
ple's Nat.  Bank,  74  Colo.  App.  21. 

A  Declaration  of  the  Owner  After  Foreclosure 
Proceedings  hav:  been  begun  is  not  admissible 
to  prove  intent,  as  it  is  a  mere  self-serving 
statement.  Lord  V.  Detroit  Sav.  Bank,  132 
Mich.  510. 

624.  2.  Agreement  Implied  from  Making  of 
Chattel  Mortgage.  —  Ozark  v.  Adams.  73  Ark. 
227,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  624,  626;  Anderson  v.  Creamery  Pack- 
age Mfg.  Co.,  8  Idaho  200,  101  Air..  St.  Rep. 
188:  Gordon  v.  Miller,  28  Ind.  App.  612;  Ecru- 
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625.    (3)  From  Conditional  Character  of  Sale.  —  See  note  1. 
(4)  From  Annexation  under  License.  — See  note  2. 

627.  3.  Effect  of  Agreement  as  Against  Third  Persons  —  b.  As  Against 
Subsequent  Purchaser  or  Mortgagee  of  Land  —  (1)  With  Notice. — 
See  note  2. 

628.  (2)  Without  Notice.  — -  See  notes  I,  2. 

629.  See  note  1. 

630.  (3)  What  Constitutes  Notice.  —  See  note  2. 

c.  As  Against  Prior  Mortgagee  of  Land.  —  See  note  3. 

631.  See  notes  I,  2. 

633.  See  note  2. 

The  English  Rule.  —  See  note  3. 

634.  d.  As  Against  Persons  Other  than  Mortgagees  or  Pur- 
chasers OF  Land  —  (3)  Vendors  of  Land.  —  See  note  3. 

(4)  Holders  of  Vendor' s  Liens.  —  See  note  4. 
63*>.    (7)  Lessors  of  Land.  —  See  note  I . 

638.  X.  Fixtures  as  Between  Life  Tenant  and  Remainderman  — 
4.  Domestic  and  Ornamental  Fixtures.  —  See  note  3. 

639.  XI.  Annexations  by  Husband  to  Wife's  Land.  — See  note  1. 


heimer  v.  Adams  70  N.  Y.  App.  Div.  114, 
uffirmeil  175  N.  Y.  472;  Alberson  v.  Elk  Creek 
Gold  Min.  Co.,  39  Oregon  552. 

625.  1.  Conditional  Sale  Preserves  Personal 
Character  of  Articles  Annexed.  — ■  Schellenberg  v. 
Detroit  Heating,  etc.,  Co.,  130  Mich.  439,  97  Am. 
St.  Rep.  489 ;  Duntz  v.  Granger  Brewing  Co., 
( Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  177, 
affirmed  96  N.  Y.  App.  Div.  631. 

2.  Annexation  under  License.  —  Skinner  v.  Ft. 
Wayne,  etc  ,  R.  Co.,  09  Fed.  Rep.  465  ;  Sailey 
V.  Robinson,  96  Me.  474,  90  Am.  St.  Rep.  410; 
Readfieid  Telephone,  etc.,  Co.  v.  Cvr,  95  Me. 
287- 

627.  2.  Purchasers  or  Mortgagees  of  Land 
with  Notice  of  Agreement   Bound    Thereby.  — 

Moore  Moran,  64  Neb.  8-1  ;  Alberson  v.  Elk 
Creek  Gold  Min.  Co..  39  Oregon  552. 

62§.  1.  Purchasers  or  Mortgagees  of  Land 
Without  Notice  of  Agreement  Not  Bound  Thereby. 

—  Thomson  v.  Smith,  1 1 1  Iowa  718,  82  Am.  St. 
Rep.  541,  citing  13  Am.  and  Eng.  Encvc.  of 
Law  (2d  ed.)  628;  Watson  v.  Alberts,  120  Mich. 
508 ;  Moore  v.  Moran.  64  Neb.  84.  See  also 
Lorain  Steei  Co.  v.  Norfolk,  etc.,  St.  R.  Co., 
187  Mass.  500. 

2.  Purchasers  of  Land  Without  Notice  of  Agree- 
ment Bound  Thereby  —  Maine.  —  Peaks  v.  Hutch- 
inson, 96  Me.  530,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  628. 

New  York  Decisions.  —  Duntz  v.  Granger 
Brewing  Co.,  (Supm.  Ct.  Spec.  T.)  41  Misc. 
(N.  Y.)  177,  affirmed  96  N.  Y.  App.  Div.  631  ; 
New  York  Invest.,  etc.,  Co.  v.  Cosgrove,  47  N. 
Y.  App.  Div.  35,  affirmed  167  N.  Y.  601.  But 
see  M'Mill;:n  v.  Leaman,  101  N.  Y.  App.  Div. 
436,  where  the  prevailing  rule  is  approved  and 
applied. 

Filing  Contract  Protects  Vendor  as  Against  Sub- 
sequent Mortgagee.  —  Nichols  v.  Potts,  (Supm. 
Ct.  App.  T.)  35  Misc.  (N.  Y.)  273. 

629.  1.  Consent  to  Annexation. — Jermyn 
v.  Hunter,  93  N.  Y.  App.  Div.  175. 

630.  2.  Recording  of  Agreement  Is  Notice. 
Condit  v.  Goodwin,  (Supm.  Ct.  Spec.  T.)  44 
Misc.  (X.  Y.)  312. 

Record  or  Filing  of  Chattel  Mortgage  or  Con- 


ditional Sale  Is  Notice.  —  New  York  Invest., 
etc.,  Co.  v.  Cosgrove,  47  N.  Y.  App.  Div.  35, 
affirmed  167  N.  Y.  601. 

3.  Agreement  Effective  as  Against  Prior  Mort- 
gagee. —  Broaddus  v.  Smith,  121  Ala.  335,  77 
Am.  St.  Rep.  61  ;  J.  L.  Mott  Iron  Works  v. 
Middle  States  Loan,  etc.,  Co.,  17  App.  Cas.  (  D. 
C.)  584  ;  Anderson  v.  Creamery  Package  Mfg.  Co., 
8  Idaho  200,  101  Am.  St.  Rep.  188;  Harris  v. 
Hackley,  127  Mich.  46;  Northwestern  Mut.  L. 
Ins.  Co.  v.  George,  77  Minn.  319;  Nichols  v. 
Potts,  (Supm.  Ct.  App.  T.)  35  Misc.  (N.  Y.) 
273.  See  also  Ames  v.  Trenton  Brewing  Co., 
56  N.  J.  Eq.  309,  affirmed  57  N.  J.  Eq.  347. 

631.  1.  Injury  to  Mortgage  of  Realty.  — 
Fisk  v.  People's  Nat.  Bank.  14  Colo.  App.  21  ; 
Northwestern  Mut.  L.  Ins.  Co.  v.  George,  77 
Minn.  319. 

2.  Agreement  Not  Effective  as  Against  Prior 

Mortgagee.  —  Great  Western  Mfg.  Co.  v.  Bath- 
gate, (Okla.  1905)  79  Pac.  Rep.  903:  McCrillis 
v.  Cole,  25  R.  I.  156,  105  Am.  St.  Rep.  875; 
Fuller- Warren  Co.  v.  Harter,  110  Wis.  80,  84 
Am.  St.  Rep.  867;  Gunderson  v.  Swarthout,  104 
Wis.  186,  76  Am.  St.  Rep.  860. 

In  New  York. —  See  McMillan  v.  Leaman,  101 
N.  Y.  App.  Div.  436. 

633.  2.  Recent  Federal  Case.  —  The  case  re- 
ferred to  has  been  followed  in  Evans  v.  Kister, 
35  C.  C.  A.  28. 

3.  English  Rule.  —  Miles  v.  Ankatell,  25  Ont. 
App.  458,  reversing  29  Ont.  21. 

634.  3.  Contrary  Decision.  —  Andrews  v. 
Powers,  66  N.  Y.  App.  Div.  216. 

4.  Holders  of  Vendor's  Liens.  —  Mundine  v. 
Pauls,  28  Tex.  Civ.  App.  46. 

635.  1.  Agreement  Good  Against  Lessor  with 
Notice.  —  Conde  v.  Lee,  55  N.  Y.  App.  Div.  401, 
affirmed  171  N.  Y.  662. 

63§.  3.  Tenant  for  Life  May  Remove"  Orna- 
mental Articles  Annexed  to  Freehold.  -  Leigh  v. 
Taylor,  (1902)  A.  C.  157,  affirming  (1901)  1 
Ch.  523. 

639.    1.  Land  Owned  by  Both  in  Entirety. — 

Where  the  husband  places  chattels  on  land  be- 
longing to  both  himself  and  wife  as  tenants  by 
the  entirety,  under  agreement  that  the  title  is 
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0:i!>.    XII.  Fixtures  as  Between  Landlord  and  Tenant  —  1.  General 

Rule  —  Tenant  Favored  as  Against  Landlord.  —  Sec  note  4. 
Particular  Articles.  —  See  note  6. 

<»IO.    See  note  1. 

Olri.    2.  Rights  of  Removal  Independent  of  Agreement  —  c.  Trade  Fix- 
tures. —  See  note  2. 
6 Alt.    See  notes  I,  2. 
O  I  I.     The  Term  "  Trade."  —  See  note  3. 

047.  c.  Domestic  and  Ornamental  Fixtures.  —  See  note  3. 

048.  g.  Time  of  Removal  and  Loss  of  Rights  by  Tenant  — 
(i)  General  Rule.  — See  notes  1,  2. 

049.  (2)  Rights  of  Tenant  Holding  Over.  — See  note  t. 
0»>0.  (3)  Tenancy  of  Uncertain  Duration.  —  See  note  1. 
0*11.    (5)  Forfeiture  of  Lease.  —  See  note  2. 

(6)  Removal  Prevented  by  Landlord.  —  See  note  3. 


to  remain  in  the  seller  of  the  chattels,  the  wife 
cannot  claim  such  chattels,  however  attached 
to  the  realty.  Schellenberg  v.  Detroit  Heating, 
etc.,  Co.,  130  Mich.  439,  97  Am.  St.  Rep.  480. 

6!J9.  4.  Tenant  Favored.  —  Gunderson  v. 
Kennedy,  104  111.  App.  117;  Morrison  v.  Sohn, 
ijo  Mo.  App.  76 ;  Couch  v.  Welsh,  24  Utah  36, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2ded.) 
639- 

6.  Articles  Constituting  Part  of  Realty.  —  A 

corr.crib  standing  on  posts  sunk  in  the  earth  to 
a  depth  of  fifteen  inches.  Smyth  v.  Stoddard, 
203  111.  424,  96  Am.  St.  Rep.  314. 

Iron  gutters  on  roof,  water  pipes  in  the 
ground,  cement  walk.  Wiight  v.  Du  Bignon, 
1 14  Ga.  765. 

Boilers  built  into  the  walls  of  the  house, 
electric  wiring,  pipes,  and  refrigerating  ma- 
chinery. Matter  of  New  York,  101  N.  Y.  App. 
Div.  527,  affirmed  182  N.  Y.  281. 

An  addition  to  the  leased  building,  which  can- 
not be  removed  without  leaving  the  latter  badly 
in  need  of  repair.  Holmes  v.  Standard  Pub. 
Co.,  (N.  J.  1903)  55  At!.  Rep.  1107. 

<i  IO.  1 .  Articles  Not  Part  of  Realty,  but  Merely 
Chattels.  —  A  blacksmith  shop  supported  <ra 
runners,  brought  to  the  premises  by  the  tenant, 
and  remaining  on  the  runners.  Smyth  v.  Stod- 
dard, 203  111.  424,  96  Am.  St.  Rep.  314,  affirming 
105  111.  App.  510. 

612.  2.  Trade  Fixtures  Are  Removable  — 
Colorado.  —  Updegraff  v.  Leserri,  15  Colo.  App. 
297;  Royce  v.  Latshaw,  15  Colo.  App.  420. 

Illinois.  —  Baker  v.  McClurg,  96  111.  App.  165, 
affirmed  198  111.  28:  Dreiske  v.  People's  Lumber 
Co.,  107  111.  App.  285  ;  Ward  v.  Earl,  86  111.  App. 
635. 

Indiana.  —  Gordon  v.  Miller,   28  Ind.  App. 

612. 

Iowa.  —  Union  Terminal  Co.  v.  Wilmer,  etc., 

R.  Co.,  116  Iowa  392. 

Maryland.  —  L.  A.  Thompson  Scenic  R.  Co. 
v.  Young,  90  Md.  278. 

Mississippi-  —  Winner  v.  Williams,  82  Miss. 
669. 

New  York.  —  Cohen  v.  Wittemann,  100  N. 
Y.  App.  Div.  338,  citing  13  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  642. 

Utah.  —  Couch  v.  Welsh,  24  Utah  36. 

Virginia.  —  Tunis  Lumber  Co.  v.  R.  G.  Den- 
nis Lumber  Co.,  97  Va.  682. 

Intention  of  Tenant.  —  See  L.  A.  Thompson 
Scenic  R.  Co.  v.  Young,  90  Md.  278 ;  Conde  v. 


Lee,  ss  N.  Y.  App.  Div.  401,  affirmed  171  N.  Y. 
662;  Straight  v.  Mahoney,  16  Pa.  Super.  Ct.  155. 

Georgia  Statute  Limited  to  Trade  Fixtures.  — 
Wright  v.  Du  Bignon,  114  Ga.  765. 

643.  1.  Removal  Must  Not  Injure  Realty.  — 
Cohen  v.  Wittemann,  100  N.  Y.  App.  Div.  338, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2ded.) 
642. 

Injury  Must  Be  Material.  —  Bernheimer  v. 
Adams,  70  N.  Y.  App.  Div.  114,  affirmed  175 
N.  Y.  472. 

2.  American  Decisions  to  the  Contraiy.  —  Baker 

V.  McClurg,  96  111.  App.  165,  affirmed  198  111.  28. 

644.  3.  Articles  Held  to  Be  Trade  Fixtures.  — 

A  large  ice  box  and  wainscoting  put  in  a  room 
used  as  a  meat  market.  Ward  v.  Earl,  86  111. 
App.  635. 

Counters  and  shelves  in  a  drug  store,  fastened 
in  place  so  as  to  be  removed  readily.  Roth  v. 
Collins,  109  Iowa  501. 

Boilers.    Winner  v.  Williams,  82  Miss.  669. 

A  greenhouse  and  heating  apparatus,  resting 
on  the  ground.  Royce  v.  Latshaw,  15  Colo.  App. 
420. 

A  scenic  railway  built  on  brick  piers,  together 
with  cars  and  machinery.  L.  A.  Thompson 
Scenic  R.  Co.  v.  Young,  90  Md.  278. 

Articles  Substituted  by  Lessee.  —  Ash-by  v. 
Asbby,  59  N.  J.  Eq.  536. 

647.  3,  A  Water-closet  put  in  an  office  is  a 
domestic  fixture.  Hayford  v.  Wentworth,  97 
Me.  347. 

Annexations  Held  Not  Removable.  —  Serv  ant's 
room  attached  to  house,  gutters  on  roof,  water 
pipes  under  ground,  cement  walks.  Wright  v. 
Du  Bignon,  114  Ga.  765. 

648.  1,  Removal  Must  Be  During  Term. — 
Stevens  v.  Burnham,  62  Neb.  672  ;  Donnelly  v. 
Frick,  etc.,  Co.,  207  Pa.  St.  597. 

Reasonable  Time  After  Expiration  of  Term.  — 
See  Gartland  v.  Hickman,  56  W.  Va.  75. 

2.  Before  Surrender  of  Premises.  —  Van  Vleck 
v.  White,  66  N.  Y.  App.  Div.  14;  Mueller  v. 
Chicago,  etc.,  R.  Co.,  11 1  Wis.  300. 

649.  1.  Tenant  Holding  Over  Against  Land- 
lord's Consent  Has  No  Right  of  Removal.—  Dreiske 
v.  People's  Lumber  Co.,  107  111.  App.  285. 

650.  I.  Tenancy  of  Uncertain  Duration.  — 
Updegraff  v  Lesem,  15  Colo.  App.  297. 

651.  2.  Right  Not  Lost  by  Forfeiture  of  Lease. 
—  Updegraff  v.  Lesem,  15  Colo.  App.  297. 

3.  Removal  Prevented  by  Landlord.  —  Young 
v.  Consolidated  Implement  Co.,  23  Utah  586. 
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651.    (7)  Renewal  of  Lease.  — See  note  4. 
653.    See  note  1. 

655.  3.  Rights  of  Removal  as  Affected  by  Agreement  —  a.  Stipulations 
Granting  Rights  of  Removal  —  (1)  In  General.  —  See  note  1. 


656. 
657. 
658. 
660. 
661. 


See  note  2. 


(3)  Time  of  Removal  and  Loss  of  Rights  by  Tenant. 
See  note  1. 

b.  Stipulations  Restricting  Rights  of  Removal. 
See  note  2. 

5.  Rights  of  Removal  By  or  Against  Third  Persons  —  a.  By  Persons 

Claiming  under  Tenant.  —  See  note  3. 

b.  Against  Persons  Claiming  under  Lessor 
Purchasers.  — -  See  note  4. 

662.    (2)  Prior  Mortgagees.  —  See  note  1. 

XIII.  Fixtures  in  Connection  with  Conveyance,  Mortgage,  or 
Sale  of  Realty  —  1.  Annexations  by  Grantor  or  Mortgagor  Before  Conveyance 
or  Mortgage  — a.  Independent  of  Agreement  or  Intention  of  Parties 
—  (1)  Rules  and  Principles  Applicable.  —  See  note  4. 


-See  note  1. 


(l)  Subsequent 


651.  4.  Renewal  of  Lease  Terminates  Right 
of  Removal.  —  Davis  v.  Carsley  Mfg.  Co.,  112  111. 
App.  112;  Gauggel  v.  Ainley,  83  111.  App.  582; 
Unz  v.  Price,  (Ky.  1900)  58  S.  W.  Rep.  705; 
Champ  Spring  Co.  v.  Roth  Tool  Co.,  103  Mo. 
App.  103;  Hayes  v.  Schultz,  (Supm.  Ct.  Spec. 
T.)  33  Misc.  (N.  Y.)  137;  Nieland  v.  Mahnken, 
89  N.  Y.  App.  Div.  463  ;  Van  Vleck  v.  White, 
66  N.  Y.  App.  Div.  14;  Spencer  v.  Commercial 
Co.,  30  Wash.  520,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  651. 

Renewal  of  Lease  Does  Not  Terminate  Right  of 
Removal.  —  Radey  v.  McCurdy,  209  Pa.  St.  306  ; 
Daly  v.  Simonson,  126  Iowa  716. 

The  Rule  Does  Not  Apply  where  the  new  lease 
is  merely  tc  release  one  of  the  lessees.  Baker 
v.  McClurg,  96  111.  App.  165,  affirmed  198  111.  28. 

Written  Renewal  of  Oral  Lease. — Where  under 
an  oral  lease  it  is  expressly  agreed  that  the 
lessee  may  remove  improvements,  the  lessee 
does  not  lose  this  right  by  renewing  the  lease 
in  writing.  McCarthy  v.  Trumacher,  108  Iowa 
284. 

Rule  Not  Applicable  to  Trade  Fixtures.  —  Bern- 
heimer  if,  Adams,  70  N.  Y.  App.  Div.  114, 
affirmed  175  N.  Y.  472. 

Fixtures  Sold  to  Tenant.  — ■  Where  the  fixtures 
are  sold  to  the  tenant,  and  the  landlord  agrees 
not  to  regard  them  as  fixtures,  the  tenant's  as- 
signee does  not  lose  his  rights  by  taking  a  new 
lease.    O'Brien  v.  Mueller.  96  Md.  134. 

65!t.  I,  Holding  Over  under  Original  Lease. 
—  Donnelly  v.  Frick,  etc.,  Co.,  207  Pa.  St.  597  ; 
Young  v.  Consolidated  Implement  Co.,  23  Utah 
586,  citing  13  Am.  and  Eng.  Encyi'.  of  Law 
(2d  ed.)  651;  Spencer  i\  Commercial  Co.,  30 
Wash.  520,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  653.  See  also  Union  Terminal 
Co.  v.  Wilmar.  etc.,  R.  Co.,  116  Iowa  392. 

655.  1.  Contract  Giving  Lessee  Right  to  Re- 
move. —  Young  v.  Consolidated  Implement  Co., 
23  Utah  586,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  655. 

Where  the  tenant  has  the  right  to  remove  a 
building  erected  by  him  on  leased  premises, 
machinery  put  in  the  building  does  not  become- 
part  of  the  realty.  In  re  Welch,  108  Fed.  Rep. 
367- 

The  fact  that  the  lease,  though  giving  per- 


mission to  erect  a  building,  is  silent  as  to  re- 
moval, is  not  conclusive  that  the  parties  in- 
tended the  building  should  be  removed.  Holmes 
v.  Standard  Pub.  Co.,  (N.  J.  1903)  55  Atl.  Rep. 
1 107. 

656.  2.  A  Tenant  Taking  a  New  lease  from 
the  Grantee  of  the  Lessor  may  remove  all  articles 
which  he  had  the  right  to  remove  by  agreement 
with  the  original  lessor,  the  grantee  having 
notice  of  such  agreement.  Hertzberg  v.  Witte, 
22  Tex.  Civ.  App.  320. 

657.  1.  Reasonable  Time  Allowed.  —  Broad- 
dus  v.  Smith,  121  Ala.  335,  77  Am.  St.  Rep.  61. 

658.  1.  "  Improvements."  — ■  A  covenant  to 
leave  undisturbed  all  "  improvements  made  upon 
the  premises  "  does  not  include  saloon  bars 
fastened  to  the  wall  merely  to  steady  them,  and 
beer  pumps  and  pipes  attached  thereto,  it  ap- 
pearing that  it  was  not  the  intention  of  the 
tenant  to  make  a  permanent  improvement.  Ames 
v.  Trenton  Brewing  Co.,  56  N.  J.  Eq.  309,  af- 
firmed 57  N.  J.  Eq.  347. 

660.  2.  Improvements  Required  of  Tenant  by 
Lease.  —  Boyd  r.  Douglass,  72  Vt.  449,  ci'ing 
13  Am.  *nd  Eng.  Encyc.  of  Law  (2d  ed.)  660; 
Tunis  Lumber  Co.  v.  R.  G.  Dennis  Lumber  Co., 
97  Va.  682. 

661.  3.  Removal  by  Persons  Claiming  under 
Tenant.  —  Ward  v.  Earl,  86  111.  App.  635  ; 
O'Brien  v.  Mueller,  96  Md.  134;  Morrison  v. 
Sohn,  90  Mo.  App.  76. 

Rights  No  Greater  than  Tenant's.  —  Ozark  v. 
Adams,  73  Ark.  227. 

4.  Notice  Immaterial.  —  See  Royce  v.  Latshaw, 
15  Colo.  App.  420. 

No  Right  Against  Purchaser  Without  Notice.  — 
Smyth  v.  Stoddard,  203  III.  424,  96  Am.  St.  Rep. 
314;  Union  Cent.  L.  Ins.  Co.  v.  Tillery,  152  Mo. 
421,  75  Am.  St.  Rep.  480. 

A  Subsequent  Lessee  Without  Notice  may  hold 
as  against  the  lessee.  Trask  v.  Little,  182 
Mass.  8. 

662.  1.  Prior  Mortgagee  Bound  by  Agreement 
for  Removal. —  Broaddus  v.  Smith,  121  Ala.  335, 
77  Am.  St.  Rep.  61. 

4.  Same  Rules  Apply  to  Deed  and  Mortgage. — 

Williams  v.  Chicago  Exhibition  Co.,  188  111.  19; 
Pfluger  v.  Carniichael,  54  N.  Y.  App.  Div. 
153;  McCrillis  v.  Cole,  25  R.  I.  156,  105  Am- 
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66*-£.     A  Purchaser  at  Foreclosure  Sale.  —  See  note  5. 
The  General  Rule  Applicable.  —  See  note  6. 
See  note  1. 

Trade  Fixtures.  — -  See  note  3. 

(2)  A  r  tides  and  Structures  Constituting  Part  of  Realty  —  Motive  Power. 

See  note  4. 

66  I.     Other  Machinery  and  Apparatus.  —  See  note  3. 
660.    Gas  Fixtures.  —  See  note  2. 

Water  Pipes.  —  See  note  3. 
667.    Buildings.  —  See  note  1. 

Stoves  and  Furnaces.  —  See  note  3. 

Steam  Heating  Apparatus.  —  See  note  4. 

Mirrors.  —  See  note  5. 

Miscellaneous  Articles.  —  See  note  6. 


St.  Rep.  875  ;  Gunderson  v.  Swarthout,  104  Wis. 
1 86,  76  Am.  St.  Rep.  860. 

662.  5.  Purchaser  at  Foreclosure  Sale.  —  Wil- 
liams v.  Chicago  Exhibition  Co.,  188  III.  19.  See 
also  McMillan  v.  Leaman,  101  N.  Y.  App.  Div. 
436. 

6.  Strict  Rule  in  Favor  of  Realty.  —  William 

Firth  Co.  v.  South  Carolina  L.  &  T.  Co.,  (C. 
C.  A.)  122  Fed.  Rep.  569;  Solomon  v.  Staiger, 
65  N.  J.  L.  617  ;  Canning  v.  Owen,  22  R.  I.  624, 
84  Am.  St.  Rep.  858;  McCrillis  v.  Cole,  25  R. 
I.  156,  105  Am.  St.  Rep.  875. 

663.  1.  Articles  Annexed  Pass  with  Land. — 
Taylor  v.  Plunkett,  4  Pcnn.  (Del.)  467. 

3.  Trade  Fixtures  Held  Removable.  —  Dodge 
City  Water,  etc.,  Co.  v.  Alfalfa  Land,  etc.,  Co., 
64  Kan.  247. 

4.  Engines  and  Boilers.  —  Berliner  v.  Piqua 
Club  Assoc.,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N. 
Y.)  470. 

664.  3.  Machinery  Held  to  Be  Realty.  — 

Machinery  in  a  cotton  mill.  William  Firth  Co. 
v.  South  Carolina  L.  &  T.  Co.,  (C.  C.  A.)  122 
Fed.  Rep.  569. 

Machinery  in  a  laundry  plant.  Atlantic  Safe 
Deposit,  etc.,  Co.  v.  Atlantic  City  Laundry  Co., 
64  N.  J.  Eq.  140. 

Machinery  in  a  cordage  factory,  such  as 
breakers,  spreaders,  twisters,  etc.  Knickerbocker 
Trust  Co.  v.  Penn  Cordage  Co.,  66  N.  J.  Eq.  303. 

Pieces  of  machinery  in  a  sugar  mill,  which  if 
removed  would  be  only  scrap-iron.  Swoop  v. 
St.  Martin,  110  La.  237. 

Heavy  machinery  in  brickworks.  Fisk  v.  Peo- 
ple's Nat.  Bank,  14  Colo.  App.  21. 

Cupola  and  crane  bricked  into  a  factory.  Lord 
v.  Detroit  Sav.  Bank,  132  Mich.  510. 

Elevator  and  its  appurtenances.  Condit  v. 
Goodwin,  (Supm.  Ct.  Spec.  T.)  44  Misc.  (N.  Y.) 
312. 

Machines  Not  Constituting  Part  of  Realty.  — 

Machinery  in  a  sawmill,  attached  by  screws  and 
bolts  but  removable  without  injury  to  the  build- 
ing. Neufelder  v.  Third  St.,  etc.,  R.  Co.,  23 
Wash.  470,  83  Am.  St.  Rep.  831. 

Electric-lighting  machinery  in  a  theatre,  to- 
gether with  switchboards,  chandeliers,  and  signs. 
New  York  L.  Ins.  Co.  v.  Allison.  46  C.  C.  C.  229. 

666.  2.  Gas  Fixtures.  —  L'Hote  v.  Fulham, 
51  La.  Ann.  780;  Cosgrove  v.  Troescher,  62  N. 
Y.  App.  Div.  123;  Condit  v.  Goodwin,  (Supm. 
Ct.  Spec.  T.)  44  Misc.  (N.  Y.)  312;  Hall  v. 
Law  Guarantee,  etc.,  Soc,  22  Wash.  305,  79  Am. 


St.  Rep.  935.  Contra,  Stack  v.  T.  Eaton  Co.,  4 
Ont.  L.  Rep.  335. 

Gas  Logs  and  Chandeliers  attached  to  the 
buildings,  specially  designed  therefor,  and  neces- 
sary to  the  use  of  the  buildings,  are  fixtures,  as 
between  a  mortgagee  of  the  realty  and  a  vendee 
of  the  personalty.  Cunningham  v.  Seaboard 
Realty  Co.,  (N.  J.  1904)  58  All.  Rep.  819;  Se- 
curity Trust  Co.  v.  Temple  Co.,  (N.  J.  1904)  58 
Atl.  Rep.  865  ;  Berliner  v.  Piqua  Club  Assoc., 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  470. 

Electric  Light  Fixtures  pass  by  a  conveyance 
of  the  realty.  Canning  v.  Owen,  22  R.  I.  624, 
84  Am.  St.  Rep.  858. 

3.  Water  Mains  laid  in  the  streets  of  an  ad- 
dition to  a  city  and  connected  with  the  water- 
works system  are  considered  as  personalty  where 
the  purpose  of  laying  them  is  to  improve  the 
waterworks  system.  Dodge  City  Water,  etc., 
Co.  v.  Alfalfa  Land,  etc.,  Co.,  64  Kan.  247. 

The  Plumbing  in  a  Building,  including  bath 
tubs,  sinks,  waterclosets,  basins,  pipes,  faucets, 
etc.,  was  held  to  be  realty  in  McMillan  v.  Lea- 
man,  101  N.  Y.  App.  Div.  436. 

667.  1.  Buildings.  —  Commercial  Bank  v. 
Pritchard,  126  Cal.  600;  Moore  7'.  Moran,  64 
Neb.  84 ;  Rotan  Grocery  Co.  v.  Dowlin,  (Tex. 
Civ.  App.  1903)  77  S.  W.  Rep.  430. 

3.  Stoves  and  Furnaces.  —  Gunderson  v.  Ken- 
nedy, 104  111.  App.  117;  Temple  Co.  v.  Penn 
Mut.  L.  Ins.  Co.,  69  N.  J.  I..  36. 

A  Kitchen  Range  resting  on  a  piece  of  zinc  i: 
not  part  of  the  realty.  Jennings  v.  Vahey,  183 
Mass.  47  ;  Cosgrove  v.  Troescher.  62  N.  Y.  App. 
Div.  123. 

4.  Steam  Heating  Apparatus.  — -Young  v.  Hatch, 
99  Me.  465. 

5.  Mirrors.  —  Security  Trust  Co.  Temple 
Co.,  (N.  J.  1904)  58  Atl.  Rep.  865. 

Mirror  as  Personalty.  —  Cranston  v.  Beck,  70 
N.  J.  L.  i45. 

6.  Miscellaneous  Articles  —  Part  of  Realty.  — 
Shelving  and  drawers  held  in  place  by  fasten- 
ings let  into  the  walls.  Johnston  v.  Philadel- 
phia Mortg.,  etc.,  Co.,  129  Ala.  515,  87  Am.  St. 
Rep.  75. 

Shelving  in  a  store,  made  in  sections  and 
readily  removable  without  damage.  Stack  v. 
T.  Eaton  Co.,  4  Ont.  L.  Rep.  335. 

Counters,  shelving,  and  a  desk  surrounded  by 
railing.  Towson  v.  Smith.  1  ^  App.  Cas.  (D. 
C.)  48. 

Heavy  dog  grates,  put  in  by  the  mortgagor  in 
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668.  b.  As  Affected  by  Intention  or  Agreement  of  Parties.  — 
See  note  I. 

Conveyance  of  Factory  by  Name.  —  See  note  2. 

669.  Conveyance  of  "  Fixtures."  —  See  note  I. 
Collateral  Agreement  or  Transaction.  —  See  note  4- 

67©.    2.  Annexations  by  Mortgagor  After  Mortgage.  —  See  note  3. 
672.    3.  Annexations  by  Vendee  in  Possession.  —  See  notes  1,2. 
Default  by  Vendor.  —  See  note  4. 

674.  XV.  Effect  of  Levy  or  Sale  under  Execution  —  2.  Levy  on 
Articles  Annexed  to  Land  —  a.  General  Rule.  —  See  notes  2,  3. 

675.  b.  Articles  Removable  by  Agreement.  — See  note  1. 

Articles  Subject  to  Levy.  —  See  note  2. 

676.  XVI.  Effect  of  Estoppel.  —  See  note  3. 


place  of  ordinary  fixed  grates.  Monti  v.  Barnes, 
( 1901 )  1  K.  B.  205. 

Theatre  chairs  screwed  to  the  floor,  and  large 
mirrors  forming  part  of  the  decoration  of  the 
theatre.  New  York  L.  Ins.  Co.  v.  Allison,  46 
C.  C.  A.  229. 

Stage  scenery  and  theatre  chairs  specially 
adapted  to  building.  Oliver  v.  Lansing,  59  Neb. 
219. 

Nursery  trees.  Dubois  v.  Bowles,  30  Colo.  44. 
Miscellaneous  Articles  —  Not  Part  of  Realty.  — 

Ticket  boxes,  chairs,  tools,  and  a  large  portable 
sectional  dance  floor,  stored  away  when  not  in 
use.  Security  Trust  Co.  v.  Temple  Co.,  (N.  J. 
1904)  58  Atl.  Rep.  865. 

Roller  shades  for  windows.  Durkee  v.  Powell, 
75  N.  Y.  App.  Div.  176. 

Curtains,  screen  doors,  window  screens,  wind- 
mill, and  hot-water  tank.  Hall  v.  Law  Guar- 
antee, etc.,  Soc,  22  Wash.  305,  79  Am.  St.  Rep. 
935- 

Carpets,  window  shades,  and  ash  cans.  Cos- 
grove  v.  Troes~her,  62  N.  Y.  App.  Div.  123. 

Stage  scenery.  New  York  L.  Ins.  Co.  v. 
Allison,  46  C.  C.  A.  229. 

Fittings  in  a  saloon.  Schreyer  v.  Jordan,  (N. 
Y.  City  Ct.  Gen.  T.)  27  Misc.  (N.  Y.)  643. 

Heavy  ornamental  garden  vases,  and  a  step- 
ping stone  with  the  mortgagor's  name  cut 
thereon.  Pfluger  v.  Carmichael,  54  N.  Y.  App. 
Div.  15.?. 

Hop  press  placed  in  room  just  large  enough 
to  receive  it.  Sherrick  v.  Cotter,  28  Wash.  25, 
92  Am.  St.  Rep.  821. 

66§.  1.  Intention  of  Parties  Controlling. — 
Dubois      Bowles,  30  Colo.  44. 

2.  Mortgage  of  "  Plant  and  Machinery "  — 
"What  Not  Covered.  —  Patterns  made  in  an  elec- 
tro-plating factory,  but  sent  to  a  foundry  to 
have  castings  made  from  them,  do  not  pass 
under  a  mortgage  covering  "  the  plant  and  ma- 
chinery."   McCosh  v.  Barton,  2  Ont.  L.  Rep.  77. 

669.  1.  A  Conveyance  of  "Improvements" 
includes  only  articles  attached  to  the  realty  so 
as  to  become  permanent  fixtures.  Royce  v. 
Latshaw,  15  Colo.  App.  420. 

The  Term  "  Improvements  "  does  not  include 
ornamental  vases  weighing  two  hundred  pounds, 
placed  in  the  garden.  Pfluger  v.  Carmichael, 
54  N.  Y.  App.  Div.  153. 

4.  Collateral  Agreement  May  Control.  —  Ten- 
niswood  v.  Smith,  72  Ark.  500;  Richards  v. 
Gilbert,  116  Ga.  382:  Adams  v.  Tully,  164  [nd, 
292;  Durkee  v.  Powell,  75  N.  Y.  App.  Div.  176. 


670.  3.  Annexations  by  Mortgagor  After 
Mortgage  Given.  —  Williams  v.  Chicago  Exhibi- 
tion Co.,  188  III.  19  ;  Berliner  v.  Piqua  Club 
Assoc.,  (Supm.  Ct.  Spec.  T. )  32  Misc.  (N.  Y.) 
470.  See  also  McMillan  v.  Leaman,  101  N.  Y. 
App.  Div.  436. 

672.  1.  Annexations  by  Vendee  in  Possession. 
— ■  Seiberling  v.  Miller,  207  111.  443,  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  672; 
Cutter  v.  Wait,  131  Mich.  508,  100  Am.  St. 
Rep.  619;  Morley  v.  Quimby,  132  Mich.  140; 
Chandler  v.  Harnell,  57  N.  Y.  App.  Div.  305  ; 
Andrews  v.  Powers,  66  N.  Y.  App.  Div.  216. 

Priority  of  Vendor  over  Subsequent  Mortgagee 
of  Chattels.  —  Where  the  vendor  of  land  is  to 
be  entitled  to  all  improvements  and  fixtures  on 
default  by  the  vendee,  his  rights  are  superior 
to  those  of  a  subsequent  chattel  mortgagee  who 
has  notice  of  the  contract.  Church  v.  Lapham, 
94  N.  Y.  App.  Div.  550. 

Vendee  in  Possession  under  Option  Contract 
May  Remove  Articles  Annexed.  —  Alberson  v. 
Elk  Creek  Gold  Min.  Co.,  39  Oregon  552. 

2.  Vendee's  Rights  Same  as  Mortgagor's.  — 
Gunderson  v.  Kennedy,  104  111.  App.  117. 

4.  Default  by  Vendor.  —  Cutter  v.  Wait,  131 
Mich.  508,  100  Am.  St.  Rep.  619. 

674.  2.  Articles  Annexed  Not  Subject  to 
Levy. — 'Off  v.  Finkelstein,  200  111.  43.  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed. )  674. 

3.  Rule  in  Case  of  Grant  Applicable.  —  Giddings 
v.  Freedley,  63  C.  C.  A.  85. 

675.  1.  Articles  Annexed  under  Agreement 
for  Removal. —  Broaddus  v.  Smith,  121  Ala.  335, 
77  Am.  St.  Rep.  61. 

2.  Articles  Subject  to  Levy  as  Personalty.  — 
Wheelbarrows,  tool  boxes,  oil  tanks,  loose  boards 
and  planks,  crowbars,  shovels,  and  pallets  used 
in  brickmaking.  Hillebrand  v.  Nelson,  (Neb. 
1901)  95  N.  W.  Rep.  1068. 

Telephone  poles  and  wires  erected  in  a  high- 
way by  permission  of  the  municipality.  Read- 
field  Telephone,  etc.,  Co.  v.  Cyr,  95  Me.  287. 

Articles  Necessary  to  Factory.  —  It  has  been 
held  that  the  main  belt  transmitting  the  power 
in  a  marble  mill,  is  not  subject  to  levy  as  per- 
sonal property.  Giddings  v.  Freedley,  63  C.  C. 
A.  85. 

676.  3.  By  Giving  Chattel  Mortgage.  — 
Gordon  v.  Miller,  28  Ind.  App.  612. 

By  Suffering  Sale.  Hibernia  Nat.  Bank 
v.  Sarah  Planting,  etc.,  Co.,  107  I. a.  650; 
W.  J.  Adams  Mach.  Co.  :\  Newman,  107  La. 
702. 
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677.    See  note  2. 

6?<>0.    XVIII.  Remedies     3.  Replevin  —  General  Rule.  —  See  note  i. 

Articles  Retaining  Personal  Character.  —  See  note  3. 
Effect  of  Wrongful  Severance.  —  See  note  4. 

682.  FLAGGING.  —  See  note  I. 
I  FLAX.      See  note  3a.] 

683.  FLOAT.  —  See  note  2. 
FLOATABLE  STREAMS.  —  See  note  3. 
FLOATING  DEBT.  —  See  note  5. 
FLOATING  SECURITY.  —  See  note  6. 


677.  2.  By  Declarations.  —  Nelson  v.  Howi- 
son.  122  Ala.  573. 

Estoppel  by  Conduct.  —  A  lessor  who  encour- 
ages a  iessee  to  buy  fixtures  from  a  prior  lessee 
is  estopped  to  deny  his  right  to  remove  them. 
Morrison  v.  Sohn,  90  Mo.  App.  76. 

Failure  to  Give  Notice  of  the  Claim  by  one  who 
had  put  plumbing  into  a  building  under  an 
agreement  with  the  mortgagor  that  it  should 
remain  his  property  till  paid  for,  estops  the 
claimant  as  against  a  purchaser  at  the  fore- 
closure sale,  where  such  claimant  was  present 
at  the  salesroom  on  the  day  of  the  sale  and 
knew  that  the  property  was  to  be  sold.  Mc- 
Millan v,  Leaman,  101  N.  Y.  App.  Div.  436. 

680.  1.  Replevin  Does  Not  Lie  for  Articles 
Annexed.  —  Camp  v.  Charles  Thatcher  Co.,  75 
Conn.  165. 

Question  to  Be  Settled  by  Evidence.  —  Contra, 
Bridges  v.  Thomas,  8  Okla.  620. 
3.  Articles  Remaining  Personalty  by  Agreement. 

—  Adams  v.  Tully,  164  Ind.  292  ;  Page  v.  Urick, 
31  Wash.  601,  96  Am.  St.  Rep.  924. 


4.  Wrongful  Severance.  —  Cutter  v.  Wait,  131 

Mich.  508,  100  Am.  St.  Rep.  619. 

682.  1.  See  New  York  v.  Brown,  (Supm. 
Ct.  App.  T.)  27  Misc.  (N.  Y.)  218. 

3a.  Flax  Is  Grain  within  a  warehouse  statute 
providing  for  the  protection  of  grain.  State  v. 
Cowdery,  79  Minn.  94. 

683.  2.  The  New  York  Canal  Law  defines 
float  as  including  every  boat,  vessel,  raft,  or 
floating  thing  navigated  on  the  canal  or  moved 
thereupon  under  the  direction  of  a  master. 
Wagner  v.  Buffalo,  etc.,  Transit  Co.,  59  N.  Y. 
App.  Div,  419. 

3.  Floatable  Stream. —  Parker  v.  Hastings,  123 
N.  Car.  671  ;  Hutton  v.  Webb,  126  N.  Car.  897. 

5.  Floating  Debt.  —  Huron  v.  Second  Ward 
Sav.  Bank,  (C.  C.  A.)  86  Fed.  Rep.  272:  Ger- 
man Ins.  Co.  v.  Manning.  95  Fed.  Rep.  610. 

6.  Floating  Security.  —  See  In  re  Yorkshire 
Woolcombers  Assoc.,  (1903)  2  Ch.  284;  Wal- 
lace v.  Eveished,  (1899)  1  Ch.  891;  Illing- 
worth  v.  Houldsworth,  (1904)  A.  C.  355. 


FLOODS. 


By  H.  W.  Hoye. 

687.  II.  Liability  for  Flooding  Land  —  1.  By  the  Obstruction  or  Diver- 
gion  of  Water  —  a.  Streams  and  Surface  Water  Distinguished  —  To 

Constitute  a  Watercourse.  —  See  note  3. 

Overflow  of  Streams.  —  See  note  5. 

688.  See  note  1. 

b.  Watercourses  —  (i)  Ordinary  Floods — (a)  obstructing  streams 
—  aa.  General  Principles  —  Duty  to  Study  Habits  of  Stream.  —  See  note  3. 


687.  3.  Watercourse  Defined.  —  Sanguinetti 
v.  Pock,  136  Cal.  466,  89  Am.  St.  Rep.  169; 
Ribordy  V.  Murray,  177  111.  134;  Schwartz  v. 
Nie,  29  Ind.  App.  329;  Maxwell  v.  Shirts,  27 
Ind.  App.  529,  87  Am.  St.  Rep.  268;  Erwin  v. 
Erie  R.  Co.,  98  N.  Y.  App.  Div.  402  ;  Wolf  v. 
Crothers,  21  Pa.  Co.  Ct.  627;  Kislinski  v.  Gil- 
boy,  19  Pa.  Super.  Ct.  453;  Neal  v.  Ohio  River 
R.  Co.,  47  W.  Va.  316;  Blohowak  v.  Grochoski, 
119  Wis.  189. 

5.  Flood  Water  Considered  Part  of  Watercourse. 
—  Fordham  v.  Northern  Pac.  R.  Co.,  30  Mont. 
421,  104  Am.  St.  Rep.  729,  citing  13  Am.  and 
Eng.  Encvc.  of  Law  (2d  ed.)  687 ;  Jon'es  v. 
Seaboard  Air  Line  R.  Co.,  67  S.  Car.  181,  quot- 


ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
687  ;  Uhl  v.  Ohio  River  R.  Co.,  56  W.  Va.  494, 
107  Am.  St.  Rep.  860. 

688.  X.  Fordham  v.  Northern  Pac.  R.  Co., 
30  Mont.  421,  104  Am.  St.  Rep.  729. 

3.  Duty  to  Study  Habits  of  Stream.  —  Gulf 
Red  Cedar  Co.  v.  Walker,  132  Ala.  553  ;  South- 
ern R.  Co.  v.  Plott,  131  Ala.  312;  Houghtaling 
v.  Chicago  G.  W.  R.  Co.,  117  Iowa  540;  Ford- 
ham v.  Northern  Pac.  R.  Co.,  30  Mont.  421.  104 
Am.  St.  Rep.  729  ;  Jones  v.  Seaboard  Air  Line 
R.  Co.,  67  S.  Car.  181.  See  also  Denison,  etc., 
R.  Co.  v.  Barry,  98  Tex.  248 ;  Lisonbee  v. 
Monroe  Irr.  Co.,  18  Utah  343,  72  Am.  St.  Rep. 
784. 
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689.  bb.  Dams.  —  See  note  I. 

690.  cc.  Insufficient  Bridges  and  Culverts.  —  See  note  2. 

691.  See  note  2. 

A  Municipal  Corporation  Is  Liable.  —  See  note  3. 

692.  ee.  Booms  —  Boom  Companies  Not  Insurers  Against  Injuries  to  Riparian  Owners. 

—  See  note  3. 

693.  Log  Jams.  —  See  note  1. 
Erection  of  Booms.  —  See  note  2. 

694.  See  note  1. 

(b)  Diverting  Streams  —  aa.  Changing  Bed  of  Stream.  —  See  note  2. 
bb.  Interference  with  Natural  Barriers.  — ■  See  note  3. 

695.  cc.  Diverting  the  Flow  of  Flood  Water.  —  See  notes  1,2. 


6S9.  1.  Dams.  —  Alabama. —  Southern  R. 
Co.  v.  Plott,  131  Ala.  312. 

Illinois. —  Ribordy  v.  Murray,  177  111.  134. 

Indiana.  —  Maxwell  v.  Shirts,  27  Ind.  App. 
529,  87  Am.  St.  Rep.  268. 

Kentucky.  —  Banks  v.  Frazier,  1 1 1  Ky.  909. 

Minnesota.  —  Akin  v.  St.  Croix  Lumber  Co., 
88  Minn.  1 19. 

Mississippi.  —  Liles  v.  Cawthorn,  78  Miss. 
559- 

Oregon.  —  Richmond  v.   Bloch,   36  Oregon 

590. 

Pennsylvania.  —  Lynch  v.  Troxell,  207  Pa. 
St.  162. 

Tennessee.  —  Harmon  v.  Carter,  (Tenn.  Ch. 
1900)  59  S.  W.  Rep.  656;  Coleman  v.  Bennett, 
1 1 1  Tenn.  705. 

Texas.  —  Hall  v.  Austin,  20  Tex.  Civ.  App. 
59;  Ennis  v.  Gilder,  32  Tex.  Civ.  App.  351. 

West  Virginia.  —  Uhl  v.  Ohio  River  R.  Co., 
56  W.  Va.  494,  107  Am.  St.  Rep.  860. 

Canada.  —  Hart  v.  McMullin,  32  Nova  Scotia 
340,  affirmed  30  Can.  Sup.  Ct.  245. 

Municipality  Liable  for  Damage  from  Flash- 
boards.  —  Southeast  v.  New  York,  96  N.  Y. 
App.  Div.  598. 

Riparian  Owner  May  Protect  Land  from  Floods. 
—  Marotte  v.  Dubeau,  16  Quebec  Super.  Ct. 
IS'- 

690.    2.  Insufficient  Bridges,  Culverts,  etc.  — 

United  States.  —  Hagge  v.  Kansas  City  St.  R. 
Co.,  104  Fed.  Rep.  391. 

Alabama.  —  Birmingham  R.,  etc.,  Co.  v.  Doss, 
131  Ala.  177. 

lozva.  —  Vyse  v.  Chicago,  etc.,  R.  Co.,  126 
Iowa  90  ;  Houghtaling  v.  Chicago  G.  W.  R.  Co., 
117  Iowa  540. 

Michigan.  —  Morley  v.  Buchanan,  124  Mich. 
128. 

Missouri.  —  Edwards  v.  Missouri,  etc.,  R.  Co., 
97  Mo.  App.  103. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Andree- 
sen,  62  Neb.  456. 

South  Carolina.  —  Jones  v.  Seaboard  Air  Line 
Co.,  69  S.  Car.  181,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  690;  Lampley  v.  At- 
lantic Coast  Line  R.  Co.,  63  S.  Car.  462. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Whitaker,  36 
Tex.  Civ.  App.  571  ;  Bell  v.  Missouri,  etc.,  R. 
Co.,  36  Tex.  Civ.  App.  569 ;  San  Antonio,  etc., 
R.  Co.  v.  Gurley,  (Tex.  Civ.  App.  1904)  83  S. 
W.  Rep.  842  ;  Gulf,  etc..  R.  Co.  v.  Provo,  (Tex. 
Civ.  App.  1904)  84  S.  W.  Rep.  275  ;  Denison, 
etc.,  R.  Co.  v.  Barry,  98  Tex.  248 ;  Gulf,  etc., 
R.  Co.  v .  Steele,  29  Tex.  Civ.  App.  328 ;  Mis- 
3  Supp.  E.  of  L. — 9  I 


souri,  etc.,  R.  Co.  v.  McGregor,  (Tex.  Civ.  App. 

1902)  68  S.  W.  Rep.  711. 

Canada.  —  Robitaille  v.  Canadian  Pac.  R.  Co., 
15  Quebec  Super.  Ct.  246. 

691.  2.  Erections  by  Legislative  Authority. 
—  Hornby  v.  New  Westminster,  etc.,  R.  Co..  6 
British  Columbia  588. 

3.  Liability  of  Municipal  Corporations. —  Arndt 
v.  Cullman,  132  Ala.  540,  90  Am.  St.  Rep. 
922. 

692.  3.   Boom  Companies   Not  Insurers.  — 

Pickens  v.  Coal  River  Boom,  etc.,  Co.,  51  W. 
Va.  445,  90  Am.  St.  Rep.  819  ;  Hunter  v.  Grande 
Ronde  Lumber  Co.,  39  Oregon  448 ;  Ward  v. 
Grenville  Tp.,  32  Can.  Sup.  Ct.  510,  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  692*- 
694;  Neely  v.  Peter,  5  Ont.  L.  Rep.  381,  affirm- 
ing 4  Ont.  L.  Rep.  293.  Contra,  Watkinson  v. 
McCoy,  23  Wash.  372. 

693.  1.  Delay  in  Breaking  Jams.  —  Ward  v. 
Grenville  Tp.,  32  Can.  Sup.  Ct.  510,  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  692- 
694. 

Liable  Where  Jam  Caused  by  Negligence.  — 

Watkins  v.  Dorris,  24  Wash.  636. 

2.  Alabama  Lumber  Co.  v.  Keel,  125  Ala.  603, 
82  Am.  St.  Rep.  265  ;  Baumgartner  v.  Sturgeon 
River  Boom  Co.,  120  Mich.  321  ;  Hueston  v. 
Mississippi,  etc.,  Boom  Co.,  76  Minn.  251. 

694.  1.  Injuries  from  Erection  of  Booms  — 
Charter  Will  Not  Protect.  — ■  Baumgartner  v.  Stur- 
geon River  Boom  Co.,  120  Mich.  321  ;  Gravel 
v.  Little  Falls  Imp.,  etc.,  Co.,  74  Minn.  416; 
Hueston  v.  Mississippi,  etc.,  Boom  Co.,  76  Minn. 
251- 

2.  Liability  for  Directing  Flow  of  Streams  — 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Bom,  (Ky. 

1903)  76  S.  W.  Rep.  352. 

North  Carolina. —  Briscoe  v.  Young,  131  N. 
Car.  386. 

Oregon.  —  Oldenburg  v.  Oregon  Sugar  Co., 
39  Oregon  564. 

Texas.  —  San  Antonio,  etc.,  R.  Co.  v.  Gurley, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  842. 

Washington. —  Neal  v.  Ohio  River  R.  Co.,  47 
W.  Va.  316. 

3.  Removal  of  Natural  Barrier.  —  Craft  v. 
Norfolk,  etc.,  R.  Co.,  136  N.  Car.  49;  Ward  v. 
Ford.  58  S.  Car.  557. 

695.  1.  Places  Washed  Away  May  Be  Filled  In 
by  a  riparian  proprietor  where  an  extraordi- 
nary flood  has  changed  the  course  of  a  stream. 
York  County  v.  Rolls.  27  Ont.  App.  72. 

2.  Riparian  Owner  Cannot  Divert  Flood  Water 
upon  Land  of  Another. —  Canadian  Pac.  R.  Co.  v. 
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00*1.     (2)  E  Vtraordinary  Floods  —  (a)  No  Liability  Generally.  —  See  note  3. 
000.    See  note  1. 

Whether  a  Flood  Was  of  Such  an  Extraordinary  Character.  —  See  note  3. 

007.  (b)  When  Defendant  la  Also  Negligent.  —  See  note  I. 

008.  3.  By  Escape  or  Discharge  of  Collected  Water  —  a.  Liability  for 

Escape  —  (2)  Rule  in  the  United  States.  —  See  note  4. 
000.    See  note  1. 

The  Degree  of  Care  and  Foresight  Which  It  Is  Necessary  to  Use.  —  See  note  3. 

701.    b.  Liability  for  Wilful  Discharge.  —  See  note  2. 

70?J.    "So  if  the  Owners  of  an  Irrigating  Ditch.  — See  note  I. 

4.  Remedies  —  b.  Damages  —  (2)  Recoverable  by  Action  —  (a)  When 

Cause  of  Action  Accrues  —  aa.  In  General.  — :  See  note  5- 

Injury  Must  Be  Sustained.  —  See  note  6. 
702$.    66.  Permanent  and  Temporary  Injuries  Distinguished  —  Permanent  Injuries 
Recoverable  in  One  Action.  —  See  note  I. 

(b)  Who  May   Recover  —  aa.  Subsequent  Purchasers  —  When   Injury  Is  Per- 
manent. —  See  note  5. 

When  Injury  Is  Temporary.  —  See  note  6. 

704.  (c)  Against  Whom  Recovery  May  Be  Had — -aa.  Vendor  and  Vendee  —  Liability 
of  Vendee. —  See  note  5. 

705.  dd.  Joint  and  Several  Tortfeasors  —  When  They  Have  Aoted  in  Conjunction.  — 
See  note  4. 

707.  (d)  Measure  of  Damage  and  Elements  of  Recovery  —  aa.  In  General  —  Nominal 
Damages.  —  See  note  I. 

708.  bb.  Mode  of  Computation — (aa)  Injury  to  Land  —  If  the  Land  Has  Been  Per- 
manently Injured.  —  See  note  I . 


McBryan,  6  British  Columbia  136,  reversed  29 
Can.  Sup.  Ct.  359. 

695.  3.  Extraordinary  Floods  —  Bridges  and 
Culverts —  Indian  Territory.  —  Kansas  City,  etc., 
R.  Co.  v.  Williams,  3  Indian  Ter.  35a. 

696.  1 .  Dams.  —  Palmyra  v.  Waverly  Woolen 
Co.,  99  Me.  134. 

3.  Character  of  Storm  a  Question  of  Fact.  — 
Vyse  v.  Chicago,  etc.,  R.  Co.,  126  Iowa  90 ; 
Patterson  v.  Illinois  Cent.  R.  Co.,  (Miss.  1901) 
29  So.  Rep.  93 ;  Temple  v.  St.  Louis,  etc.,  R. 
Co.,  83  Mo.  App.  64 ;  Berninger  v.  Sunbury,  etc., 
R.  Co.,  203  Pa.  St.  516;  Jones  v.  Seaboard  Air 
Line  R.  Co.,  67  S.  Car.  181 ;  Bell  v.  Missouri, 
etc.,  R.  Co.,  36  Tex.  Civ.  App.  569. 

Freshet  May  Be  Extraordinary  Though  Not  Un- 
precedented.— ■  Palmyra  v.  Waverly  Woolen  Co., 
99  Me.  134. 

697.  1.  Defendant's  Negligence  the  Proxi- 
mate Cause.  —  VySe  v.  Chicago,  etc.,  R.  Co.,  126 
Iowa  90 ;  Albers  v.  San  Antonio,  etc.,  R.  Co., 
36  Tex.  Civ.  App.  186. 

69§.  4.  Rule  in  Minnesota. —  See  Gembler 
v.  Echterhoff,  (Tex.  Civ.  App.  1900)  57  S.  W. 
Rep.  313. 

Rule  in  Texas.  —  See  Texas,  etc.,  R.  Co.  v. 
O'Mahoney,  24  Tex.  Civ.  App.  631. 

699.  1.  Rule  in  United  States  Generally  — 
Negligence  Must  Be  Shown.  —  Murphy  v.  Gil- 
lum,  73  Mo.  App.  487.  Contra,  Texas,  etc.,  R. 
Co.  v.  O'Mahoney,  (Tex.  Civ.  App.  1899)  50  S. 
W.  Rep.  1049. 

3.  The  Measure  of  Care  Demanded.  —  See  Davis 
v.  Fry,  14  Okla.  340. 

701.  2.  Liability  for  Wilful  Discharge  of 
Water.  —  Frisbie  v.  Cowen,  18  App.  Cas.  (D. 
C.)  381  ;  Throop  v.  Griffin,  77  111.  App.  505. 
See  also  Noyes  v.  Cosselman,  29  Wash.  635,  92 


Am.  St.  Rep.  937;  Schwartz  v.  Nie,  29  Ind. 
App.  329. 

702.  1.  Lisonbee  v.  Monroe  Irrigation  Co., 
18  Utah  343,  72  Am.  St.  Rep.  784.  See  also 
Crowder  v.  McDonnell,  21  Mont.  367. 

5.  Cause  of  Action  —  Accrues  When.  —  Gulf, 
etc.,  R.  Co.  v.  Provo,  (Tex.  Civ.  App.  1904)  84 
S.  W.  Rep.  275. 

6.  Chicago,  etc.,  R.  Co.  v.  Andreesen,  62  Neb. 
456. 

703.  1.  When  Injury  Is  of  a  Permanent  Char- 
acter. —  See  Piatt  v.  Curtiss,  89  111.  App. 
575- 

5.  See  Gulf,  etc.,  R.  Co.  v.  Provo,  (Tex.  Civ. 
App.  1904)  84  S.  W.  Rep.  275. 

6.  Subsequent  Purchasers  —  Right  of  Action.  — 
Crowder  v.  McDonnell,  21  Mont.  367. 

704.  5.  A  Vendor  of  Land  Bordering  on  a 
Stream  May  Recover  from  the  Vendee  for  any 
floods  caused  by  dams  constructed  by  the  vendee, 
where  the  deed  provides  that  any  damages 
caused  by  the  construction  of  such  dams  shall 
be  assessed  by  arbitrators  and  paid  by  the, 
vendee.  Hamelin  v.  Bannerman,  31  Can.  Sup. 
Ci.  534- 

705.  4.  Liability  of  Joint  Tortfeasors.  —  Cole- 
man v.  Bennett,  1 1 1  Tenn.  705. 

707.  1.  Nominal  Damages.  —  Kennedy  v. 
Murphy,  1 12  111.  App.  607  ;  Chaffin  v.  Fries  Mfg., 
etc.,  Co.,  135  N.  Car.  95. 

708.  1.  When  Injury  to  Land  Is  Permanent 
—  Georgia.  —  See  Southern  R.  Co.  v.  Morris, 
119  Ga.  234. 

Illinois.  —  Sanitary  Dist.  v.  Herbert,  108  III. 
App.  532;  Sanitary  Dist.  v.  Pearce,  no  111.  App. 
592- 

Indiana.  —  Baltimore,  etc.,  R.  Co.  v.  Quillen, 
34  Ind.  App.  330,  107  Am.  St.  Rep.  158. 
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708.     If  the  Land  Is  Merely  Temporarily  Injured. —  See  note  2. 

700.  (ti)  Destruction  of  or  Injury  to  Crops  —  Damages  for  the  Destruction  of  a  Crop.  — 
See  note  i. 

When  the  Crop  Is  More  or  Less  Matured.  —  See  note  3. 

710.    5.  Defenses  —  a.  Easement  by  Prescription.  —  See  note  2. 

712.  e.  FORMER  RECOVERY  —  When  Cause  of  Action  Is  Entire.  —  See  note  4. 
/.  Statute  of  Limitations.  —  See  note  7. 

713.  g.  Necessity  of  Notice  or  Demand. — See  note  3. 

714.  h.  Contributory  Negligence  —  (1)  In  Not  Preventing  or 

Limiting  the  Damage  —  Cutting  Ditches.  —  See  note  3. 

790.  V.  Liability  of  Railroad  Companies  —  1.  For  Injuries  to  Passengers 
and  Employees  —  a.  Duty  to  Secure  Tracks  Against  the  Effects  of 

ORDINARY  FLOODS  —  (i)  In  General—  Duty  to  Passengers.  —  See  note  2. 

791.  (2)  Bridges  and  Waterways  —  In  the  Location  and  Erection  of  Bridges  and 
Trestles.  —  See  note  I. 

b.  Accidents  Caused  by  Extraordinary  Floods  —  (1)  In 
General.  —  See  note  3. 

799.  2.  As  Carriers  of  Goods  —  a.  For  Loss  of  or  Damage  to  Goods 
—  (2)  Loss  or  Damage  from  Extraordinary  Floods  —  (a)  In  General.  —  See 
note  1. 

(b)  When   Carrier's   Negligence   Has   Exposed   Goods  to  Peril  —  Proximate  and 
Remote  Causes.  —  See  note  4. 

793.    b.  For  Delay  in  Transportation  —  (3)  Delay  in   Transit  — 

(a)  In  General.  —  See  note  3. 


794. 
795. 


[FLOTATION. 
[FLUSHING.  - 


-  See  note  \a.~\ 
See  note  3^.] 


Massachusetts.  — •  Rourke  v.  Central  Massa- 
chusetts Electric  Co.,  177  Mass.  46. 

Minnesota.  —  Hueston  v.  Mississippi,  etc., 
Boom  Co.,  76  Minn.  251. 

Missouri.  —  St.  Louis  Trust  Co.  v.  Bambrick, 
149  Mo.  560. 

North  Carolina.  —  See  Briscoe  v.  Young,  131 
N.  Car.  386. 

Tennessee. —  Coleman  v.  Bennett,  111  Tenn. 
705.  See  also  Atlanta,  etc.,  R.  Co.  v.  Higdon, 
in  Tenn.  121. 

Texas.  —  Hall  v.  Austin,  20  Tex.  Civ.  App. 
59 ;  Texas,  etc.,  R.  Co.  v.  O'Mahoney,  24  Tex. 
Civ.  App.  631. 

70§.  2.  Where  Injury  Only  Temporary.  — 
Post  v.  Merritt,  85  N.  Y.  App.  Div.  239  ;  Jones 
v.  Kramer,  133  N.  Car.  446. 

709.  1.  Destruction  of  Crops  —  Measure  of 
Damage.  —  Larson  v.  Lammers,  81  Minn. 
239- 

3.  When  Crop  Is  Growing.  —  See  Lampley  v.  At- 
lantic Coast  Line  R.  Co.,  63  S.  Car.  462. 

710.  2.  Easement  by  Prescription. — Although 
a  dam  may  have  remained  unchanged  in  height 
for  twenty  years,  yet  if,  during  that  time,  by 
reason  of  a  change  in  using  the  water,  it  caused 
the  filling  up  of  the  bed  of  the  stream  with  sand, 
injuring  and  damaging  the  plaintiff's  land  by 
percolation  and  seeping  of  the  water,  this  is 
an  invasion  of  the  plaintiff's  land  and  he  may 
recover  for  the  damages  sustained.  Carrington 
v.  Brooks,  121  Ga.  250. 

Right  Not  Lost  by  Failure  to  Repair.  —  Hall 
v.  State,  72  N.  Y.  App.  Div.  3C0. 
712.    4.   Clark  v.  Lanier,  104  Ga.  184. 
7.  Statute  Runs  from  Time  of  Injury.  —  Daneri 


v.  Southern  California  R.  Co.,  122  Cal.  507; 
Ludlow  Mfg.  Co.  v.  Indian  Orchard  Co.,  177 
Mass.  61  ;  Erwin  v.  Erie  R.  Co.,  98  N.  Y.  App. 
Div.  402. 

New  Injuries  Caused  by  Rebuilding  Dam.  — 

Lynch  v.  Troxell,  207  Pa.  St.  162. 

713.  3.   Necessity  of  Notice  or  Demand. — 

Lynch  v.  Troxell,  207  Pa.  St.  162.  See  also 
Pearl  v.  Benton  Tp.,  131  Mich.  27s. 

714.  3.  Raleigh  v.  Clark,  114  Ky.  732; 
Filiatrault  v.  La  Corporation,  etc.,  23  Quebec 
Super.  Ct.  62. 

720.  2.  Duty  in  Constructing  Tracks.  — 
Missouri,  etc.,  R.  Co.  v.  Davidson,  25  Tex.  Civ. 
App.  134. 

721.  1.  See  Missouri,  etc.,  R.  Co.  v.  David- 
son, 25  Tex.  Civ.  App.  134. 

3.  Company  Not  Liable  for  Effects  of  Extraor- 
dinary Storms.  —  Herring  v.  Chesapeake,  etc.,  R. 
Co.,  101  Va.  778. 

722.  1.  Heavy  Dew  Does  Not  Excuse  Carrier. 
—  Missouri,  etc.,  R.  Co.  v.  Truskett,  (C.  C.  A.) 
104  Fed.  Rep.  728,  affirmed  186  U.  S.  480. 

4.  Proximate  and  Remote  Causes.  —  Grier  v. 
St.  Louis  Merchant's  Bridge  Terminal  R.  Co., 
108  Mo.  App.  565;  Gulf,  etc.,  R.  Co.  v.  Darby, 
28  Tex.  Civ.  App.  229. 

723.  3.  Delay  in  Transit  —  Extraordinary 
Flood.  —  See  Gulf,  etc.,  R.  Co.  v.  Darby,  28 
Tex.  Civ.  App.  229. 

721.  \a.  Flotation.  —  As  to  what  constitutes 
a  flotation  of  mining  claims  in  English  land, 
see  Torva  Exploring  Syndicate  v.  Kelly,  (1900) 
A.  C.  612. 

723.  3<r.  Flushing  Brick  Wall  -  Local  Custom. 

— ■  See  Laycock  v.  Parker,  103  Wis.  x6i. 
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[  FLUTE.  -  Sec  note  3^.] 
FLYING  SWITCH.  —  See  note  4. 
F.  0.  B.  —  See  note  3. 
[FOLIE  BRIGHTIQUE.  —  See  note  5«.] 
FOLLOW.  —  See  note  2. 
FOOD.  —  See  note  3. 
FOOT.  —  See  note  2. 
FOR.  —  See  note  4. 
Computation  of  Time.  —  See  note  2. 
FORCE  —  FORCIBLE.  —  See  note  2. 


7ftS. 

7»6. 
727. 
7*.ii>. 

730. 
731. 
738. 
740. 

7*25.  36.  The  word  flute  as  used  in  a  patent 
case  was  said  to  convey  to  the  mind  the  idea  of 
a  noticeable  depression  of  some  length  in  a  sur- 
face. Schreiber,  etc.,  Mfg.  Co.  v.  Adams  Co., 
(C.  C.  A.)  117  Fed.  Rep.  833. 

4.  Bradley  v.  Ohio  River,  etc.,  R.  Co.,  126 
N.  Car.  735.  See  also  Baker  v.  Kansas  City, 
etc.,  R.  Co.,  147  Mo.  140. 

720.  3.  F.  0.  B.  —  See  J.  K.  Armsby  Co.  v. 
Blum,  137  Cal.  552;  Tustin  Fruit  Assoc.  v. 
Earl  Fruit  Co.,  (Cal.  1898)  53  Pac.  Rep.  697; 
Rose  v.  Weinberger,  108  Ga.  533;  Consolidated 
Coal  Co.  v.  Schneider,  163  111.  393  ;  Fairbanks 
Midvale  Min.,  etc.,  Co.,  105  Mo.  App.  653, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  726;  Dannemiller  v.  Kirkpatrick,  201  Pa. 
St.  218. 

727.  5a.  Folie  Brightique  has  been  denned 
as  a  form  of  insanity  resulting  from  Bright's 
disease.  Matter  of  McKean,  (Surrogate  Ct.)  31 
Misc.  (N.  Y.)  703. 

729.  2.  Following-  Any  Occupation  —  Insur- 
ance Law.  —  See  Monahan  v.  Supreme  Lodge, 
etc.,  88  Minn.  224. 

3.  Food  Includes  Drink  —  Pennsylvania  Adulter- 
ation Act.  —  Com.  v.  Kebort,  26  Pa.  Super.  Ct. 
S84. 

Includes  Coffee.  —  The  word  food  in  the  Ohio 
Pure  Food  Law  includes  all  articles  used  as 
food  or  drink  by  man,  whether  simple,  mixed, 
or  compound,  and  in  this  case  was  held  to  in- 


clude coffee.  Arbuckle  v.  Blackburn,  (C.  C.  A.) 
1 1 3  Fed.  Rep.  622. 

But  Not  Alcoholic  Liquors.  —  The  word  food 
in  an  adulteration  statute  held  not  to  include 
alcoholic  liquors.    State  v.  Meek,  26  Wash.  405. 

730.  2.  Foot  Frontage  Rule.  —  See  Matter 
of  Klock,  30  N.  Y.  App.  Div.  24.  And  see 
infra.  Front 

731.  4.  For  in  the  Sense  of  "with  Respect  to." 
—  Western  Ranches  v.  Custer  County,  28  Mont. 
278. 

For  or  in  Behalf  of.  —  Donovan  v.  Welch,  1 1  N. 

Dak.  113. 

For  the  Use  of  the  Government.  —  See  The 

Santo  Domingo,  119  Fed.  Rep.  386. 

738.  2.  Computation  of  Time.  —  Leavitt  v. 
Bell,  55  Neb.  57. 

Only  One  Publication.  —  Leavitt  v.  Bell,  55  Neb. 
57.    See  also  State  v.  Cherry  County,  58  Neb.  734. 

740.  2.  Actual  and  Implied  Force.  —  State  v. 
McLeod,  97  Me.  80,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  740  ;  State  v.  Lewis, 
113  Wis.  391. 

Violence  and  Force  as  Equivalents.  —  See  State 
v.  Lewis,  113  Wis.  391. 

Force  and  Compel. —  Higgins  v.  Wilmington,  3 
Penn.  (Del.)  356. 

Forced  Heir  —  Louisiana  Law.  —  Miller  v.  Mil- 
ler, 105  La.  257. 

Insurance  in  Force.  —  Dimick  v.  Metropolitan 
L.  Ins.  Co.,  67  N.  J.  L.  367. 


FORCIBLE  ENTRY  AND  DETAINER. 

By  Basil  Jones. 

743.    I.  Definition  and  General  Considerations.  —  See  note  i. 

Object  of  Forcible  Entry  and  Detainer.  —  See  note  2. 


743.    1.   Definition.  —  Frantz  v.  Saylor,  12 

Okla.  282. 

Statutory  Definitions.  —  Farley  v.  Bay  Shell 
Road  Co.,  125  Ala.  184;  Kerr  v.  O'Keefe,  138 
Cal.  415;  Goad  v.  Heckler,  19  Colo.  App.  479; 
Griffin  v.  Griffin,  116  Ga.  754;  Young  v.  Mil- 
ward,  T09  Ky.  123;  Cuyler  v.  Estis,  64  S.  W. 
Rep.  673,  23  Ky.  L.  Rep.  1063 ;  Seals  v.  Wil- 
liams, 80  Miss.  234,  92  Am.  St.  Rep.  601  ;  Mc- 
Cleary  v.  Crowley,  22  Mont.  245  ;  Kennedy  v. 
Dickie,  27  Mont.  70  ;  Gore  v.  Altice,  33  Wash.  335. 

Forcible  Entry  Defined.  —  See  Williams  v.  State, 
120  Ga.  488;  Robinson  v.  Marshall,  (Ky.  1904) 
78  S.  W.  Rep.  904. 


Forcible  Detainer  Defined.  —  See  McQuiston  v. 

Walton,  12  Okla.  130. 
Distinguished  from  Forcible  Trespass.  —  State  v. 

Leary,  136  N.  Car.  579. 

2.  Object  of  Action.  —  Brown  7'.  Slater,  23  App. 
Cas.  (D.  C.)  51;  Cuyler  v.  Estis,  64  S.  W. 
Rep.  673,  23  Ky.  L.  Rep.  1063.  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  743;  Rosen- 
berger  v.  Wabash  R.  Co.,  96  Mo.  App.  504 ; 
Vidger  v.  Nolin,  10  N.  Dak.  353  ;  Anderson  v. 
Ferguson,  12  Okla.  307:  Goore  v.  Altice,  33 
Wash.  335.  See  also  Adkins  v.  Andrews,  (Neb. 
1901)  96  N.  W.  Rep.  228;  Brown  v.  Hartshorn. 
12  Okla.  i2i. 
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744.     Distinction  Between  Forcible  Entry  and  Forcible  Detainer.  —  See  notes  I,  2. 

II.  Origin  and  History.  —  See  notes  3,  4. 
74*1.    See  notes  1,  2. 

Criminal  Prosecution.  —  See  notes  3,  4. 

III.  Elements  of  Forcible  Entry  and  Detainer  —  1.  The  Posses- 
sion Necessary  —  a.  In  General.  —  See  note  5. 

748.  b.  What  Constitutes  Possession  —  (1)  ///  General.  —  See 
note  1. 


Statutes  Constitutional. — Morris  v.  Healy  Lum- 
ber Co.,  33  Wash.  451. 

744.  1.  Forcible  Entry  and  Forcible  Detainer 
Different.  —  Roth  v.  State,  89  Md.  524.  See 
also  Griffin  v.  Griffin,  116  Ga.  754. 

2.  Forcible  Entry  Not  Essential  to  Unlaw- 
ful Detainer.  —  Kennedy  v.  Dickie,  27  Mont. 
70. 

The  Oklahoma  Statute  which  provides  that 
"  every  person  guilty  of  using  or  procuring,  en- 
couraging, or  assisting  another  to  use  any  force 
or  violence  in  entering  upon  or  detaining  any 
lands  or  possessions  of  another,"  etc.,  is 
guilty  of  a  misdemeanor,  creates  and  defines 
two  distinct  offenses  —  one  for  forcibly  enter- 
ing upon  or  detaining  lands  of  another,  and  the 
other  for  forcibly  entering  upon  or  detaining 
the  possession  of  another.  "  Lands,"  as  here 
used,  implies  title  or  ownership,  while  "  posses- 
sion "  implies  enly  possessory  interests  or 
rights.    Foust  v.  Territory,  8  Okla.  541. 

3.  Griffin  v.  Griffin,  116  Ga.  754.  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  744. 
See  also  Lobdell  v.  Keene,  85  Minn.  90. 

Action  of  Statutory  Origin.  —  Armstrong  v. 
Mayer,  60  Neb.  423. 

4.  Griffin  v.  Griffin,  116  Ga.  754,  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  744. 
See  also  Roth  v.  State,  89  Md.  524. 

745.  1.  Griffin  v.  Griffin,  116  Ga.  754. 

2.  Eveleth  v.  Gill,  97  Me.  315.  See  also  Arm- 
strong v.  Mayer,  60  Neb.  423  ;  Kircher  v.  Gil- 
more,  7  Pa.  Dist.  708. 

3.  Indictment  at  Common  Law  for  Forcible 
Entry.  —  Bailey  v.  Blacksher  Co.,  (Ala.  1904) 
37  So.  Rep.  827. 

4.  Indictment  for  Forcible  Entry  and  Detainer. 

—  Williams  v.  State,  120  Ga.  488;  State  v. 
Leary,  136  N.  Car.  579;  Com.  v.  Shindell,  9  Pa. 
Dist.  298,  16  Lane.  L.  Rev.  407.  See  also 
Eisele  v.  Oddie,  128  Fed.  Rep.  941  ;  Peelle  v. 
State,  161  Ind.  378. 

Who  Is  Liable.  —  The  provision  of  the  New 
York  statute  making  it  a  misdemeanor  for  any 
person  to  use,  procure,  encourage,  or  assist  an- 
other to  use  any  force  or  violence  in  entering 
upon  or  detaining  any  lands  or  other  possessions 
of  another,  except  in  the  case  and  the  manner 
allowed  by  law,  is  not  applicable  to  a  workman 
employed  to  make  repairs  on  a  building  the 
title,  to  which  is  in  dispute.  McMorris  v. 
Howell,  89  N.  Y.  App.  Div.  272. 

5.  Actual  Possession  Necessary  —  United  States. 

—  Sec  Clark  v.  Langcnbach,  (C.  C.  A.)  130 
Fed.  Rep.  755. 

Arkansas.  —  Towell  v.  F.tter,  69  Ark.  34. 

California.  —  Knowles  v.  Crocker  Estate  Co., 
125  Cal.  264. 

Illinois.  —  Preston  v.  Davis,  112  111.  App. 
636;  Aurner  v.  Pierce,  106  111.  App.  206. 

Kentucky.  —  Cuyler  v.  Estis,  64  S.  W.  Rep. 


673,  23  Ky.  L.  Rep.  1063  ;  Robinson  v.  Marshall, 
(Ky.  1904)  78  S.  W.  Rep.  904. 

Mississippi.  —  Owen  v.  Monroe  County  Alli- 
ance, 77  Miss.  500. 

Missouri.  ^-  Stewart  v.  Miles,  80  Mo.  App. 
24;  Esch  v.  Hirning,  80  Mo.  App.  570;  Collier 
v.  Green,  83  Mo.  App.  166;  Rochester  v.  Gate 
City  Min.  Co.,  86  Mo.  App.  447  ;  Lowe  v.  Ameri- 
can Zinc,  etc.,  Co.,  S9  Mo.  App.  680. 

Montana.  —  Kennedy  v.  Dickie.  27  Mont.  70. 

New  Jersey.  —  Funkhauser  v.  Colloty,  67  N. 
J.  L.  .32. 

New  York.  —  McMorris  v.  Howell,  89  N.  Y. 
App.  Div.  272;  Sarconi  v.  De  Falo,  (Supm.  Ct. 
App.  T.)  33  Misc.  (N.  Y.)  780. 

Oklahoma.  —  Dysart  v.  Enslow,  7  Okla.  386  ; 
Frantz  v.  Saylor,  12  Okla.  282. 

South  Dakota.  —  Torrey  v.  Berke,  11  S.  Dak. 
155- 

Tennessee  —  Clay  v.  Sloan,  104  Tenn.  401  ; 
Rook  v.  Godfrey,  105  Tenn.  534. 

Washington.  —  McGrew  v.  Lamb,  31  Wash. 
485. 

New  York  Statute  —  Forcible  Holding  Out.  — 

See  Waterbury  v.  Deckelmann,  50  N.  Y.  App. 
Div.  434. 

New  York  Statute  —  Interest  in  Premises  Neces- 
sary. —  See  Waterbury  v.  Deckelmann,  50  N. 
Y.  App.  Div.  434. 

Bona  Fide  Possession  Essential.  —  Buck  v. 
Endicott,  103  Mo.  App.  248. 

Possession  under  License  to  Labor  for  Owner 
Not  Sufficient.  —  Rochester  v.  Gate  City  Min. 
Co.,  86  Mo.  App.  447.  See  also  Lowe  v.  Ameri- 
can Zinc,  etc.,  Co  ,  89  Mo.  App.  680. 

Possession  by  Sufferance  Insufficient. —  State  v. 
Leary,  136  N.  Car.  579. 

Action  Maintainable  by  Purchaser  under  Deed 
of  Trust.  —  Wishart  v.  Gerhart,  165  Mo.  App. 
1 1 2. 

Clear  Right  of  Possession  at  Time  of  Notice  to 
Quit  Essential.  —  Dysart  v.  Enslow,  7  Okla.  386. 

748.  1.  General  Rule  as  to  Sufficient  Posses- 
sion. —  Eisele  v.  Oddie,  128  Fed.  Rep.  941, 
quoting  13  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  748;  Robinson  v.  Marshall,  (Ky.  1904)  78 
S.  W.  Rep.  904,  citir.g  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  748;  Grain  v.  Murry,  76  Mo. 
App.  548;  Holladay  Coal  Co.  v.  Kirker,  20 
Utah  192. 

Illustrations. — The  conveyance  of  premises  as 
security  for  the  payment  of  a  loan  is  not  such 
possession  as  will  authorize  the  maintenance  of 
an  action  for  forcible  detainer  where  posses- 
sion has  never  been  taken  under  the  contract 
to  convey.    Aurner  v.  Pierce,  106  111.  App.  206. 

Possession  of  submerged  lands  constitutes 
possession  of  land  emerging  therefrom.  Russcn 
v.  Dickson,  97  III.  App.  310. 

Pending  an  appeal  by  the  defendant,  the 
owner  of  the  property  has  no  right  during  the 
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719.    (2)  Fences.  — See  note  1. 

750.  (31  Actual  Residence.  —  See  note  2. 

(5)  Possession  of  Part  of  Tract.  —  See  note  4. 

(6)  Scrambling  Possession.  —  See  note  6. 

751.  (7)  Abandonment  of  Possession.  —  See  note  I. 

d.  Possession  of  Heirs  and  Legal  Representatives.  —  See 

note  4. 

759,    See  note  1. 

e.  Possession  of  Tenants  in  Common.  —  See  notes  2,  3. 
/.  Possession  of  Tenant.  —  See  note  4. 

753.    See  note  1. 

g.  Possession  of  a  Married  Woman.  —  See  note  3. 
i.  Title  Not  Involved.  —  See  note  6. 


defendant's  temporary  absence  from  the  prop- 
erty to  take  possession  thereof  and  forcibly  re- 
sist his  return.    Lobdell  v.  Keene,  85  Minn.  90. 

Raising  crops  during  two  seasons  without  in- 
terference is  sufficient  possession.  Crain  v. 
Murry,  76  Mo.  App.  548. 

Forcible  entry  and  detainer  or  unlawful  de- 
tainer cannot  be  maintained  for  land  of  which 
the  plaintiff  has  never  had  possession  otherwise 
than  to  stretch  a  wire  across  it,  making  no  in- 
closure.    Clay  z>.  Sloan,  104  Tenn.  401. 

Locking  the  doors  of  a  house  and  keeping 
the  keys  is,  in  ordinary  cases,  evidence  of  actual 
possession.    Eisele  v.  Oddie,  128  Fed  Rep.  541. 

Burden  of  Proof.  —  See  Hammond  v-  Doty,  184 
111.  246;  Clay  v.  Sloan,  104  Tenn.  401. 

749.  1.  Possession  by  Means  of  Fences.  — 
Coftey  v.  Pace,  106  Ga.  293;  Hammond  v. 
Doty,  184  111.  246. 

750.  2.  Actual  Residence  Unnecessary.  — 
Eisele  v.  Oddie,  128  Fed.  Rep.  941  ;  Hammond 
v.  Doty,  184  111.  246;  Howard  v.  Whitaker,  (Ky. 
1905)  61  S.  W.  Rep.  355  ;  Mansfield  v.  North- 
cut,  112  Tenn.  536.  See  also  Bromley  v. 
Broyles,  58  S.  W.  Rep.  984,  22  Ky.  L.  Rep.  830. 

4.  Part  of  Tract  Only  in  Actual  Possession.  — 
Bailey  v.  Blacksher  Co.,  (Ala.  1904)  37  So. 
Rep.  827;  Nauman  v.  Burch,  91  111.  App.  48; 
Seals  v.  Williams,  80  Miss.  234,  92  Am.  St. 
Rep.  601,  quoting  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  750.  See  also  Kirby  v.  Scott, 
(Ky.  1903)  73  S.  W.  Rep.  749;  Eisele  v.  Oddie, 
128  Fed.  Rep.  941. 

6.  Scrambling  Possession  Insufficient.  — ■  Lob- 
dell v.  Keene,  85  Minn.  90 ;  Rochester  v.  Gate 
City  Min.  Co.,  86  Mo.  App.  447.  See  also  State 
v.  Leary,  136  N.  Car.  579. 

751.  1.  Agreement  to  Surrender  Signed  under 
Compulsion  Does  Not  Constitute  Abandonment.  — 
Eisele  v.  Oddie,  128  Fed.  Rep.  941. 

4.  Heirs  May  Bring.  —  See  Russell  v.  Van 
Fleet.  (Ky.  7902)  68  S.  \V.  Rep.  396. 

75'2.  1.  Personal  Representatives  May  Bring. 
—  Sec  Bulkley  v.  Sims,  48  W.  Va.  104. 

2.  Tenants  in  Common  Against  Strangers.  — 
Cagwin  v.  Chicago,  etc.,  R.  Co.,  114  Iowa  129. 

Possession  of  One  Joint  Owner  is  possession 
of  all.    Billingsley  v.  Stutler.  52  W.  Va.  92. 

3.  One  Tenant  in  Common  Against  Another.  — 
Cagwin  v.  Chicago,  etc.,  R.  Co.,  114  Iowa  129; 
Stewart  v.  Miles,  80  Mo.  App.  24. 

4.  Tenant  Must  Bring. —  Floersheim  v.  Bpude, 
j  10  111.  App.  536;  Hammel  v.  Atkinson,  82  Miss. 
465,  citing  13  Am.  and  Eng.  Encyc.  of  Law 


(2d  ed.)  752.  See  also  Kirby  v.  Scott,  (Ky. 
1903)  73  S.  W.  Rep.  749;  Collier  v.  Green,  83 
Mo.  App.  166;  Clark  v.  Langenbach,  (C.  C.  A.) 
130  Fed.  Rep.  755. 

753.  1.  After  Expiration  of  Tenancy.  —  Crain 
v.  Murry,  76  Mo.  App.  548. 

3.  Funkhauser  v.  Colloty,  67  N.  J.  L.  132, 
citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  753,  but  holding  that  a  married  woman 
has  no  right  of  action  where  the  actual  posses- 
sion is  in  her, husband. 

6.  No  Inquiry  as  to  Title  —  United  States.  — 
Eisele  v.  Oddie,  128  Fed.  Rep.  941  ;  Clark  v. 
Langenbach,  (C.  C.  A.)  130  Fed.  Rep.  755. 

Alabama.  —  Farley  v.  Bay  Shell  Road  Co., 
125  Ala.  184;  Fearn  v.  Beirne,  129  Ala.  435. 

California.  —  Kerr  v.  O'Keefe,  138  Cal.  415. 

Colorado. — Smith  v.  Soper,  12  Colo.  App,  264. 

District  of  Columbia.  —  Brown  v.  Slater,  23 
App.  Cas.  (D.  C.)  51. 

Georgia.  —  Lane  v.  Williams,  114  Ga.  124; 
Griffin  v.  Griffin,  116  Ga.  754. 

Illinois.  —  Hammond  v.  Doty,  184  111.  246; 
Roby  v.  Calumet,  etc.,  Canal,  etc.,  Co.,  211  111. 
173;  Merki  v.  Merki,  212  111.  121.  See  also 
Floersheim  v.  Baude,  110  111.  App.  536. 

Indiana.  —  Peelle  v.  State,  161  Ind.  378. 

Indian  Territory.  —  Brown  v.  Woolsey,  2  In- 
dian Ter.  329;  Hill  v.  Watkins,  (Indian  Ter. 

1902)  69  S.  W.  Rep.  837;  Mocre  v.  Girten,  (In- 
dian Ter.  1904)  82  S.  W.  Rep.  848.  See  also 
Hewlett  v.  Hyden,  (Indian  Ter.  1902)  69  S.  W. 
Rep.  839. 

Iowa.  —  Delmonica  Hotel  Co.  v.  Smith,  112 
Iowa  659. 

Kansas.  —  Wideman  v.  Taylor,  63  Kan.  884, 
65  Pac.  Rep.  664. 

Kentucky.  —  Bromley  v.  Broyles,  58  S.  W. 
Rep.  984,  22  Ky.  L.  Rep.  830  ;  Cuyler  v.  Estis, 
64  S.  W.  Rep.  673,  23  Ky.  L.  Rep.  1063  ;  Terry 
v.  Terry,  66  S.  W.  Rep.  1024,  23  Ky.  L.  Rep. 
•2242 ;  Russell  v.  Van  Fleet,  (Ky.  1902)  68  S. 
W.  Rep.  396  ;  Bush  v.  Coomer,  69  S.  W.  Rep. 
793,  24  Ky.  L.  Rep.  702 ;  Kirby  v.  Scott,  (Ky. 

1903)  73  S.  W.  Rep.  749;  Caldwell  v.  McVean, 
(Ky.  1904)  82  S.  W.  Rep.  992. 

Missouri.  —  Rosenbereer  v.  Wabash  R.  Co., 
96  Mo.  App.  504  ;  Van  Stewart  v.  Miles,  105 
Mo.  App.  242;  Berry  v.  Fortney,  81  Mo.  App. 
284  ;  Graham  v.  Conway.  91  Mo.  App.  391. 

Nebraska.  —  Tarpenning  v.  King,  60  Neb. 
213- 

North  Carolina.  —  See  State  v.  Thompson, 
130  N.  Car.  680. 
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756.     Showing  Character  or  Extent  of  Possession  by  Muniments  of  Title.  —  See  notes 


I,  2. 


When  Right  of  Possession  Involved.  —  See  note  3. 

J.  Right  of  Possession  Not  Involved.  —  See  note  4. 

757.    Otherwise  under  Some  Statutes.  —  See  note  I. 

2.  The  Force  Necessary  —  a.  In  General.  —  See  note  4. 


Oklahoma.  —  Dysart  v.  Enslow,  7  Okla.  386 ; 
McClung  v.  Penny,  11  Okla.  474;  McQuiston 
v.  Walton,  12  Okla.  130;  Brown  v.  Hartshorn, 
12  Okla.  121  ;  Hackney  v.  McKee,  12  Okla. 
401  ;  Jones  v.  Seawell,  13  Okla.  711. 

Oregon.  —  Heiney  v.  Heiney,  43  Oregon  577. 

South  Dakota.  —  Chicago,  etc.,  R.  Co.  v. 
Nield,  16  S.  Dak.  370. 

Texas.  —  Renfro  v.  Harris,  28  Tex.  Civ.  App. 
58  ;  Beauchamp  v.  Runnels,  35  Tex.  Civ.  App. 
212. 

Washington.  —  McGrew  V.  Lamb,  31  Wash. 
485,  quoting  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  753  ;  Gore  v.  Altice,  33  Wash.  335. 

West  Virginia.  —  Bulkley  v.  Sims,  48  W.  Va. 
104,  quoting  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  753;  Brumbaugh  v.  Sterringer,  48  W. 
Va.  121 

Reason  of  Rule.  —  Eisele  v.  Oddie,  128  Fed. 
Rep.  941. 

Evidence  of  Title  Admissible  to  Show  Purpose  of 

Entry.  —  Wideman  v.  Taylor,  63  Kan.  884,  65 
Pac.  Rep.  664. 

Inability  of  Party  in  Possession  to  Acquire  Title 
No  Defense.  —  Sanders  v.  Thornton,  (C.  C.  A.) 
97  Fed.  Rep.  863. 

Under  the  Illinois  Statute,  in  an  action  for  for- 
cible detainer,  the  title  to  the  land  cannot  be 
inquired  into  for  any  purpose  unless  the  lease 
was  procured  by  fraud,  artifice,  or  mistake. 
Barkman  v.  Barkman,  107  111.  App.  332. 

756.  1.  Evidence  of  Title  to  Show  Character 
of  Possession.  —  Bulkley  i<.  Sims,  48  W.  Va.  104, 
auoting  13  Am.  and  Eng.  Encyc.  of  Law  (2d 
cd.)  754-756.  See  also  Moore  v.  Parker,  59 
Neb.  29 ;  Gladwell  v.  Hume,  9  Ohio  Cir.  Dec. 
767,  18  Ohio  Cir.  Ct.  845  ;  Jones  v.  Seawell,  13 
Okla.  711- 

Pleading  Abstract  of  Title  —  Washington 
Statute.  —  The  provision  of  the  Washington 
statute  requiring  that  the  abstract  of  the  plain- 
tiff's title  shall  be  embodied  in  the  complaint 
does  not  render  the  abstract  admissible  to 
prove  his  title.  Its  purpose  is  to  show  the  line 
of  his  title.  Roberts  v.  Center,  26  Wash.  .135. 
See  also  McGrew  v.  Lamb,  31  Wash.  485. 

2.  Evidence  of  Title  to  Show  Extent  of  Pos- 
session. —  Bush  v.  Coomer,  69  S.  W.  Rep.  793, 
24  Ky.  L.  Rep.  702  :  Terry  v.  Terry,  66  S  W. 
Rep.  1024,  23  Ky.  L.  Rep.  2242 ;  Hewlett  v. 
Hyden,  (Indian  Ter.  1902)  69  S.  W.  Rep.  839; 
Moore  v.  Girten,  (Indian  Ter.  1904)  82  S.  W. 
Rep.  848  ;  Bulkley  v.  Sims,  48  W.  Va.  ro4,  quot- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
754-756.  See  also  Fearn  v.  Beirne,  129  Ala. 
435:  Kirby  v.  Scott,  (Ky.  1903)  73  S.  W.  Rep. 
749;  Clark  v.  Langenbach,  (C.  C.  A.)  130  Fed. 
Rep.  755. 

3.  Evidence  of  Title  to  Show  Right  of  Pos- 
session. —  Sec  Brown  v.  Hartshorn,  12  Okla. 
121. 

4.  No  Inquiry  as  to  Right  of  Possession  — 

California.  —  Kerr  v.  O'Kcefe,  138  Cal.  415. 


Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Vaughn,  99 
111.  App.  386. 

Indian  Territory.  —  See  Quigley  v.  Stephens, 
3  Indian  Ter.  265  ;  Hunt  v.  Hicks,  3  Indian  Ter. 
275. 

Iowa.  —  Herkimer  v.  Keeler,  109  Iowa  680; 
Delmonica  Hotel  Co.  v.  Smith,  112  Iowa  659; 
Cagwin  v.  Chicago,  etc.,  R.  Co.,  114  Iowa  129. 

Kentucky.  —  Bromley  v.  Broyles,  58  S.  W. 
Rep.  984,  22  Ky.  L.  Rep.  830  ;  Cuyler  v.  Estis, 
64  S.  W.  Rep.  673,  23  Ky.  L.  Rep.  1063  ;  Rus- 
sell v.  Van  Fleet,  (Ky,  1902)  68  S.  W.  Rep. 
396;  Robinson  v  Marshall,  (Ky.  1904)  78  S. 
W.  Rep.  904. 

Missouri.  —  Tolbert  v.  Hendrick,  77  Mo.  App. 
272;  Graham  v.  Womack,  82  Mo.  App.  618; 
Van  Stewart  v.  Miles,  105  Mo  App.  242.  See 
also  Graham  v.  Conway,  91  Mo.  App.  391. 

Nebraska.  —  Tarpenning  v.  King,  60  Neb. 
213. 

New  York.  —  Crane  v.  Van  Derveer,  45  N.  Y. 
App.  Div.  139. 

Oklahoma. — -Cope  v.  Braden,  11  Okla.  291. 

Washington.  —  McGrew  v.  Lamb,  31  Wash. 
485.    See  also  Gore  v.  Altice,  33  Wash.  335. 

757.  1.  Right  to  Possession  Involved.  — 
Floersheim  v.  Baude,  no  111.  App.  536,  holding 
further  that  proof  of  the  right  of  possession  at 
the  time  of  suit  casts  the  burden  on  the  other 
party.  Sea  also  Bulkley  v.  Sims,  48  W.  Va. 
104. 

4.  Actual  Force  Necessary — Arkansas. — Towell 
v.  Etter,  69  Ark.  34. 

Colorado.  —  Goad  v.  Heckler,  19  Colo.  App. 
479,  quoting  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  757. 

Georgia.  —  Griffin  v.  Griffin,  116  Ga.  754. 

Indian  Territory. —  Hunt  v.  Hicks,  3  Indian 
Ter.  275. 

Maryland.  —  See  Roth  v.  State,  89  Md.  524. 
Missouri.  —  Stewart  v.  Miles,  80  Mo.  App.  24. 
Montana.  —  See    McCleary  v.    Crowley,  22 
Mont.  245. 

New  York.  —  Mullen  v.  Conyngham,  (Supm. 
Ct.  App.  T.)  26  Misc.  (N.  Y.)  807;  Vallauri  v. 
Loftus,  (Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.) 
760. 

North  Carolina. —  State  v.  Leary,  136  N.  Car. 
579.  quoting  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  757. 

Oregon.  —  Slater  v.  Reed,  37  Oregon  274; 
Twiss  v.  Boehmer,  39  Oregon  359. 

Degree  of  Force.  —  "  The  earlier  English  stat- 
utes, and  the  earlier  English  decisions  upon 
them,  and  many  decisions  in  the  states  of  the 
United  States,  define  the  meaning  of  the  word 
'  forcible,'  in  statutes  of  this  kind,  as  import- 
ing the  idea  of  taking  possession  of  land  with 
'  a  strong  hand,'  with  '  a  multitude  of  people,' 
and  with  '  threats  of  personal  injury  to  the 
occupant  '  sought  to  be  expelled."  Seals  v.  Wil- 
liams, 80  Miss.  234,  92  Am.  St.  Rep.  601. 

As  to  the  degree  of  force  required  under  the 
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7.1s. 
759. 

note  4. 
766. 
761. 
702. 
763. 


764. 


Peaceable  Entry  by  One  Entitled  to  Possession,  —  See  note  I. 

See  note  [. 

b.  What  Constitutes  Actual  Force 


( 1 )  In  General.  —  See 


(2)  Merc  Trespass  Insufficient.  —  See  note  1. 

(3)  Breaking  into  House.  — See  notes  I,  2. 

(5)  Threats  and  Appearance  of  Violence.  —  See  note  I. 
Forcible  Detainer.  —  See  note  I. 

c.  Entry  by  Fraud  or  Stealth.  —  See  note  2. 

d.  Entry  Against  Will  of  the  Possessor.  —  See  note  3. 

e.  Actions  Without  Force.  —  See  note  1. 


Alabama  statute  see  Mallon  v.  Moog,  121  Ala. 

303. 

Actual  and  Hostile  Force  Essential.  —  Riley  v. 
Cation,  (Indian  Ter.  1902)  69  S.  W.  Rep.  908. 

Actual  Physical  Force  Not  Essential.  —  Eisele 
v.  Oddie,  128  Fed.  Rep.  941. 

Entry  Against  "Expressed  Will"  of  Plaintiff 
Not  Essential.  —  Tolbert  i\  Hendrick,  77  Mo. 
App.  272. 

Use  of  Force  After  Peaceable  Entry  Constitutes 
Forcible  Entry.  —  Kerr  v.  O'Keefe,  138  Cal.  415. 
See  also  Farley  v.  Bay  Shell  Road  Co.,  125  Ala. 
184. 

75  S.  1.  Entry  Lawful  and  Peaceable  —  Ala- 
baw.a.  —  Mallon  v.  Moog,  ?2i  Ala.  303. 

Arkansas.  — ■  Towell  v.  Etter,  69  Ark.  .34. 

Colorado.  —  Goad  v.  Heckler,  19  Colo.  App. 
479- 

Georgia.  —  Griffin  v.  Griffin,  116  Ga.  754. 
Kentucky. —  Robinson     v.     Marshall,  (Ky. 
1904)  78  S.  W.  Rep.  004. 

Minnesota.  —  Lobdell    v.    Keene,    85  Minn. 

90. 

Missouri.  —  Stewart  v.  Miles,  80  Mo.  App. 
24  :  Wamsganz  v.  Wolff,  86  Mo.  App.  205. 

Oklahoma.  —  See  Frantz  v.  Saylor.  12  Okla. 
282. 

759.  1.  Retaining  Possession  by  Force.  — 

Towell  v.  Etter,  69  Ark.  34 ;  Clower  v.  May- 
nard.  112  Ga.  340. 
4.  Removal  of  Plaintiff's  Fence.  —  See  Mallon 

V.  Moog,  i2t  Ala.  303,  distinguishing  McGonc- 
gal  v.  Walker,  23  Ala.  361.  stated  in  the  origi- 
nal note. 

The  Presence  or  Absence  of  the  Party  in  Posses- 
sion Is  Immaterial  in  determining  whether  there 
was  force.    Mallon  v.  Moog,  121  Ala.  303. 

Inclosure  of  Property  Not  Essential.  —  Geotfhe- 
gan  v.  Turner,  (Ky.  1904)  82  S.  W.  Rep.  244. 

Retention  by  Force  After  Peaceable  Entry.  — 
See  Moore  v.  Girten,  (Indian  Ter.  1904)  82  S. 
W.  Rep.  848 

760.  1.  Insufficiency  of  Mere  Trespass.  — 
Ma'lon  v.  Moog,  121  Ala.  303;  Goad  v.  Heckler, 
j  9  Colo.  App.  479;  Vallauri  Loftus,  (Supm. 
Ct.  App.  T.)  26  Misc.  (N.  Y.)  760;  State  v. 
I. eary,  136  N.  Car.  579. 

Alabama  —  Entry  Must  Have  Been  under  Claim 
0"  Title.  —  Mallen  v.  Moog,  121  Ala.  303. 

761.  1.  Breaking  in  During  Temporary  Ab- 
sence of  the  person  entitled  to  possession  is  not 
forcible  entry  under  the  Georgia  statute.  Griffin 
v.  Griffin,  116  Ga.  754. 

2.  See  Crain  v.  Murry,  76  Mo.  App.  548. 

762.  1.  Threats  and  Other  Indications  of  Force. 
— -Eisele  v.  Oddie,  128  Fed.  Rep.  941  ;  Goad  v. 
Heckler,  19  Colo.  App.  479,  quoting  13  Am.  and 


Eng.  Encyc.  of  Law  (2d  ed.)  762.  See  also 
Hunt  v .  Hicks,  3  Indian  Ter.  275  ;  Vallauri  v. 
Loftus,  (Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.) 
760;  Wegner  v.  Lubenow,  12  N.  Dak.  95. 

Illustrations.  —  To  constitute  forcible  entry, 
there  need  be  only  such  a  number  of  persons 
or  show  of  force  as  is  calculated  to  deter  the 
person  in  possession  from  undertaking  to  send 
them  away  or  retain  his  possession.  It  is  not 
necessary  that  the  party  in  possession  resist  to 
such  an  exent  that  he  is  actually  assaulted. 
Williams  v.  State,  120  Ga.  488. 

763.  1.  Circumstances  Constituting  Forcible 
Detainer.  —  See  Moore  v.  Girten,  (Indian  Ter. 
1904)  82  S.  W.  Rep.  848. 

2.  Fraud  or  Stealth. —  See  Seals  v.  Williams. 
80  Miss.  234,  92  Am.  St.  Rep.  601. 

3.  Actual  Force  Unnecessary.  — ■  Hammond  v. 
Doty,  184  111.  246;  Cross  v.  Campbell,  89  111. 
App.  489  ;  Seals  v.  Williams,  80  Miss.  234,  92 
Am.  St.  Rep.  601. 

Forcible  Entry  by  One  Entitled  to  Possession  — 
Kentucky  Doctrine.  —  Bromley  v.  Broyles,  58 
S.  W.  Rep.  984,  22  Ky.  L.  Rep.  830. 

764.  1.  Unlawful  Detainer  —  California. — 
Schnittgcr  v.  Rose,  139  Cal.  656. 

Indian  Territory.  —  See  Brown  v.  Woolsey, 
2  Indian  Ter.  329. 

Kentucky.  —  Andrews  v.  Erwin,  (Ky.  1904) 
78  S.  W.  Rep.  902. 

Missouri.  —  Logan  v.  Byers,  76  Mo.  App.  559  ; 
Stewart  v.  Miles.  80  Mo.  App.  24;  Tucker  v. 
McClenney,  103  Mo.  App.  318. 

Nebraska.  —  See  Thull  v.  Allen,  (Neb.  1904) 
:oi  N.  W.  Rep.  1024. 

Ohio. — -Thompson  v.  Ackerman,  12  Ohio 
Cir.  Dec.  465. 

Oklahoma.  —  See  Burns  v.  Noell,  12  Okla. 
133  ;  Steele  v.  Noell,  12  Okla.  137. 

Oregon.  —  Twiss  v.  Boehmer,  39  Oregon 
359- 

W ashington.  —  See  Morris  -'.  Healy  Lumber 
Co.,  33  Wash.  451. 

Wisconsin.  —  Brauchle  v.  Nothhelfer,  107 
Wis.  457. 

The  Fact  that  the  Premises  Are  Rented  for  Im- 
moral Purposes. —  King  v.  Wilson,  (Neb.  1001) 
95  N.  W.  Rep.  494. 

Action  Maintainable  by  Landlord's  Grantee.  — 

Tucker  v.  McClenny,  103  Mo.  App.  318;  Drew 
v.  Mosbarger,  104  III.  App.  635. 
Ownership  of  Premises  by  Tenant  No  Defense.  — 

Hill  v.  Watkins,  (Indian  Ter  1902)  69  S.  W. 
Rep.  837. 

Acquisition  of  Title  by  Tenant.  — ■  While  the 
tenant  is  in  possession  under  a  lease,  he  can- 
not dispute  the  landlord's  title  by  setting  up  a 
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76»">.     Persons  in  Privity  with  the  Tenant. —  See  note  I. 

766.  Relation  of  Landlord  and  Tenant  Necessary.  —  See  note  I. 
Purchasers  at  Judicial  and  Mortgage  Sales.  —  See  note  2. 

IV.  Against  Whom  Brought  —  1.  In  General.  —  See  note  3. 

767.  3.  Vendee  under  Contract  to  Purchase.  —  See  note  5. 
76S.    7.  Owner  of  Premises.  —  See  note  7. 

V.  For  What  the  Action  Will  Lie.  —  See  note  8. 

769.  VI.  Notice  to  Quit  and  Demand  for  Possession  —  1.  Necessity  For. 
■ —  See  notes  1,  2. 


title  that  he,  the  tenant,  had  of  the  date  of  the 
creation  of  the  tenancy,  or  one  that  he  has  since 
acquired.  Barkman  v.  Barkman,  107  111.  App. 
332- 

Provision  for  Extension  of  Lease  at  Tenant's  Op- 
tion a  Defense.  —  Bard  v.  Jones,  96  111.  App. 
370. 

An  Option  Given  to  the  Landlord  to  Purchase, 

by  terms  of  the  lease,  property  of  the  tenant  on 
the  leased  premises  does  not  prevent  the  main- 
tenance of  an  action  bv  the  landlord  for  forcible 
entry  and  detainer.  Bodwell  Water  Power  Co. 
v.  Old  Town  Electric  Co.,  96  Me.  117.  , 

A  Forfeiture  Occurring  Before  the  Sale  of  the 
property  by  the  lessor  cannot  be  made  a  ground 
of  forcible  entry  and  detainer  by  the  grantee. 
Small  f.  Clark,  97  Me.  304. 

Person  Having  Equitable  Rights.  —  Where  one 
has  acquired  equitable  rights  in  the  property 
and  to  possession  and  has  made  improvements 
thereon  his  rights  may  not  be  determined  and 
cut  off  in  an  action  of  forcible  entry  and  de- 
tainer.   Gilmore  v.  Asbury,  64  Kan.  383. 

Breach  of  Implied  Conditions  Against  Gambling 
on  the  Premises  is  ground  for  maintaining  the 
action  in  Ohio.  Thompson  v.  Ackerman,  12 
Ohio  Cir.  Dec.  456. 

Breach  by  Landlord  of  Independent  Agreement 
No  Defense.  —  Carmack  v.  Drum,  27  Wash. 
382. 

Failure  of  Landlord  to  Perform  Agreement  to 
Make  Improvements  No  Defense.  —  Malick  v.  Kel- 
logg, 1 18  Wis.  405. 

Counterclaim  Not  Allowed  under  Idaho  Statute. 

—  Hunter  v.  Porter,  (Idaho  1904)  77  Pac.  Rep. 
434 

Grantee's  Right  of  Action  under  Illinois  Statute. 

—  Mayberry  v.  Woodard,  79  111.  App.  547. 
Acquisition  of  Right  of  Way  by  Railroad  from 

Life  Tenant  —  Right  to  Acquire  Eminent  Domain 
as  Defense  to  Action  by  Remainderman.  —  Chi- 
cago, etc.,  R.  Co.  v.  Vaughn,  99  111.  App. 
386. 

Action  to  Recover  Possession  of  Indian  Lands 
Under  Federal  Statute.  —  Casteel  v.  McNeeley, 
(Indian  Ter.  1901)  64  S.  W.  Rep.  594. 

765.  1.  Subtenants.  —  A  landlord  who  has 
recovered  a  judgment  in  an  action  of  forcible 
entry  and  detainer  against  his  tenant  may, 
under  the  writ,  dispossess  a  subtenant  not  a 
party  to  the  suit,  if  the  latter  has  entered  pend- 
ing the  suit,  but  not  when  he  was  previously 
in  possession.  People's  Bldg.,  etc.,  Assoc.  v. 
McElroy,  79  111.  App.  266. 

766.  1.  Confined  to  Actions  Between  Landlord 
and  Tenant. —  Sanders  v.  Thornton,  (C.  C.  A.) 
97  Fed.  Rep.  863 ;  Colored  Homestead,  etc., 
Assoc.  v.  Harvey,  (Ky.  1901)  64  S.  W.  Rep. 
676;  Cuylcr  v.  Estis,  64  S.  W.  Rep.  673,  23  Ky. 
L.  Rep.   1063;  Logan  v.   Bycrs,  76  Mo.  App. 


559;  Thompson  v.  Ackerman,  12  Ohio  Cir.  Dec. 
465,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  766. 

Lessee  of  Landlord.  —  Capital  Brewing  Co.  v. 
Crosbie,  22  Wash.  269. 

2.  Purchasers  at  Judicial  or  Mortgage  Sales.  — 
Smith  v.  Soper,  12  Colo.  App.  264. 

Action  Not  Maintainable  by  Purchaser  Before 
Expiration  of  Lease.  —  Taylor  v.  Bell,  129  Ala. 
464.  ■ 

3.  Person  in  Possession.  — ■  Preston  v.  Davis, 
112  111.  App.  636;  Loan  v.  Smith,  76  Mo.  App. 
510,  distinguishing  Tuttle  v.  Davis,  48  Mo. 
App.  o ;  Esch  v.  Hirning,  80  Mo.  App.  570 ; 
Jennings  v.  Robinson,  82  Mo.  App.  544  ;  Champ 
Spring  Co.  v.  B.  Roth  Tool  Co.,  96  Mo.  App. 
518;  Slater  v.  Reed,  37  Oregon  274. 

An  Officer  Putting  a  Person  in  Possession  With- 
out Authority  is  liable  in  forcible  entry  and 
detainer  under  the  Indian  Territory  statute. 
Quigley  v.  Stephens.  3  Indian  Ter.  265. 

767.  5.  No  Action  Against  Vendee  under  Con- 
tract to  Purchase.  —  Contra  under  the  Illinois 
statute,  after  breach  by  the  vendee  and  demand 
by  the  vendor.  Leach  v.  Ritzke,  86  111.  App. 
483. 

768.  7.  Against  the  Owner.  —  Robinson  v. 
Marshall,  (Ky.  1904)  78  S.  W.  Rep.  904;  Quig- 
ley v.  Stephens,  3  Indian  Ter.  265;  Hunt  v. 
Hicks,  3  Indian  Ter.  275  ;  Tarpenning  v.  King, 
60  Neb.  213;  Frantz  v.  Savior,  12  Okla.  282. 
See  also  Crane  v.  Van  Derveer,  45  N.  Y.  App. 
Div.  139. 

8.  Lies  for  Recovery  of  Realty.  —  Farley  v.  Bay 
Shell  Road  Co.,  125  Ala.  184. 

Right  of  Way.  —  Under  the  Alabama  statute 
the  action  lies  to  recover  the  right  of  way  of  a 
toll-road  company.  Farley  v.  Bay  Shell  Road 
Co.,  125  Ala.  184. 

Accretion.  —  The  action  mav  be  brought  by  a 
riparian  ov/ner  to  recover  accretion.  Nauman 
v.  Burch,  91  111.  App.  48. 

769.  1.  Notice  to  Quit  and  Demand  Required. 

—  Hill  v.  Watkins,  (Indian  Ter.  1902)  69  S.  W. 
Rep.  837;  Logan  v.  Byers.  76  Mo.  App.  559; 
Bierkenkamp  v.  Bierkenkamp,  88  Mo.  App.  445  ; 
Heller  v.  Beal,  23  Ohio  Cir.  Ct.  540  ;  Smith  v. 
Finger,  (Okla.  1905)  79  Pac.  Rep.  759.  Sec 
also  Farley  v.  Bay  Shell  Road  Co.,  125  Ala. 
184;  Lacabere  v.  Wise,  141  Cal.  554;  Smith  v. 
Soper,  12  Colo.  App.  264;  Preston  v.  Davis, 
112  III.  App.  636;  Samuels  v.  Greenspan,  9  Kan. 
App.  140;  Stewart  v.  Miles,  80  Mo.  App.  24; 
Rosenberger  v.  Wabash  R.  Co.,  96  Mo.  App. 
504  ;  McCIeary  v.  Crowley,  22  Mont.  245  ;  Sires 
v.  Moseley,  60  S.  Car.  504. 

2.  No  Demand  When  Entry  Illegal  and  Forcible. 

—  Farley  v.  Bay  Shell  Road  Co.,  125  Ala.  184; 
Nauman  v.  Burch,  01  III.  App.  48;  Bierkenkamp 
v.  Bierkenkamp,  88  Mo.  App  445. 
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769. 

notes  5,  6. 
770. 

771. 


772. 


773. 


2.  In  What  Actions  —  b.  Landlord  and  Tenant  Action.  —  See 

Termination  of  Tenanoy  for  Breach  of  Covenant.  —  See  notes  I,  2. 
Waiver  of  Notice.  —  See  note  5. 

4.  Form  of  Notice.  —  See  note  4. 

5.  By  Whom  Notice  Given.  —  See  note  5. 

6.  Time  for  Making  Demand  or  Giving  Notice.  —  See  note  6. 

7.  Service  of  Written  Notice.  —  See  note  7. 
See  note  1. 

VII.  Restitution  and  Re-restitution  —  Restitution.  —  See  note  2. 

Re-restitution.  —  See  note  4. 

VIII.  Damages  —  1.  In  General.  — See  note  5. 

See  note  1. 

2.  Elements  of  Damage  —  a.  In  General.  —  See  notes  3,  4. 

b.  Rents  and  Profits.  — See  note  5. 


769.  5.  When  Landlord  and  Tenant  Notice  Un- 
necessary. —  Andrews  v.  Erwin,  (Ky.  1904)  78 
S.  W.  Rep.  902;  Bodwell  Water  Power  Co.  v. 
Old  Town  Electric  Co.,  96  Me.  117;  Stanford 
Land  Co.  v.  Steidle,  28  Wash.  72 ;  Morris  v. 
Healy  Lumber  Co.,  33  Wash.  451.  See  alsD  Earl 
Orchard  Co.  v.  Fava,  138  Cal.  76. 

6.  When  Landlord  and  Tenant  Notice  Necessary. 

—  Twiss  v.  Boehmer,  39  Oregon  359. 

Tenant  at  Will  —  Notice  Necessary.  —  Rogers 
v.  Hill,  3  Indian  Ter.  562.  Contra,  under  the 
Illinois  statute,  Cross  v.  Campbell,  89  111.  App. 
489. 

Notice  to  Tenant  at  Sufferance  Not  Necessary. 

—  Wamsganz  v.  Wolff,  86  Mo.  App.  205. 

770.  1.  Demand  upon  Failure  to  Pay  Rent.  — 

Logan  v.  Byers,  76  Mo.  App.  559. 

Possession  Sought  for  Failure  to  Perform  Cove- 
nants —  Demand  Necessary.  —  Schnittger  v.  Rose, 
139  Cal.  656. 

2.  No  Demand  upon  Failure  to  Pay  Taxes.  — 
See  also  Walker  v.  Dowling,  (Ky.  1902)  68  S. 
W.  Rep.  135. 

5.  Waiver  by  Contract.  —  See  Walker  v.  Dowl- 
ing, (Ky.  1902)  68  S.  W.  Rep.  135. 

771.  4.  Sufficiency  of  Notice.  —  Earl  Or- 
chard Co.  v.  Fava,  138  Cal.  76;  Hunter  v.  Por- 
ter, (Idaho  1904)  77  Pac.  Rep.  434;  Rosen- 
bergcr  v.  Wabash  R.  Co.,  96  Mo.  App.  504 ; 
Brauchle  v.  Nothhelfer,  107  Wis.  457.  See  also 
Miller  v.  Hall,  14  Colo.  App.  367;  Ensley  v. 
Page,  13  Colo.  App.  452. 

Written  Notice  has  been  held  not  essential. 
Farley  v.  Bay  Shell  Road  Co.,  125  Ala.  184. 
Notice  Must  Fix  Time  for  Termination  of  Lease. 

—  Waggoner  v.  Preston,  83  Minn.  336. 

5.  Notice  Given  by  Principal  or  Authorized 
Agent.  —  Earl  Orchard  Co.  v.  Fava,  138  Cal. 
76;  Ensley  v.  Page,  13  Colo.  App.  452;  Burns 
v.  Noell,  12  Okla.  133. 

Service  by  Agent  of  Corporation.  —  See  Farley 
v.  Bay  Shell  Road  Co.,  125  Ala.  184. 

6.  Time  of  Demand  or  Notice.  —  See  Heller  v. 
Bea!,  23  Ohio  Cir.  Ct.  540;  Smith  v.  Finger, 
(Okla.  1905)  79  Pac.  Rep.  759;  Burns  v.  Noell, 
12  Okla.  133;  Sires  v.  Moseley,  60  S.  Car.  504; 
Holladay  Coal  Co.  v.  Kirker,  20  Utah  192;  Fer- 
guson v.  Hoshi,  25  Wash.  664;  McGinnis  v. 
Genfs,  25  Wash.  490. 

Time  for  Demand  in  Absence  of  Statute.  —  See 
Beauchamp  v.  Runnels,  35  Tex.  Civ.  App.  212. 

7.  The  Burden  of  Proving  Service  is  on  the 


plaintiff,  and  the  question  is  one  of  fact.  Far- 
ley v.  Bay  Shell  Road  Co.,  125  Ala.  184. 

Proof  of  Service  under  Illinois  Statute.  —  See 
Campbell  v.  McFarland,  86  III.  App.  467. 

772.  1.  Under  the  Kentucky  Statute,  the  no- 
tice may  be  served  on  a  member  of  the  defend- 
ant's family  over  sixteen  years  of  age  if  the 
defendant  be  absent  and  not  to  be  found. 
Swanson  v.  Smith..  (Ky.  1903)  77  S.  W.  Rep. 
700. 

2.  Restitution.  —  Howard  v.  Whitaker,  (Ky. 
1901)  61  S.  W.  Rep.  355  ;  Funkhauser  v.  Col- 
loty,  67  N.  J.  L.  132.  See  also  Barnett  v. 
Palmer,  79  111.  App.  403  ;  Bierkenkamp  v.  Bier- 
kenkamp,  88  Mo.  App.  445. 

4.  Re-restitution.  —  McCormick  v  Short,  49 
W.  Va.  1. 

5.  Recovery  of  Damages.  —  Eisele  v.  Oddie,  128 
Fed.  Rep.  041  ;  Nolan  v.  Hertig,  138  Cal.  281  ; 
Ellis  v.  Fitzpatrick,  3  Indian  Ter.  656,  affirmed 
(C.  C.  A.)  118  Fed.  Rep.  430;  Caldwell  v.  Mc- 
Vean,  (Ky.  1904)  82  S.  W.  Rep.  992;  Noyes  v. 
French  Lumbering  Co.,  80  Minn.  397;  Water- 
bury  v.  Deckelmann,  50  N.  Y.  App.  Div.  434. 

773.  1.  Damages  Only  Incidental. — Compare 
Cutler  v.  Co-operative  Brotherhood,  31  Wash. 
680. 

3.  Recovery  Confined  to  Natural  and  Proximate 
Result.  —  See  Eisele  v.  Cddie,  128  Fed.  Rep. 
941- 

Recovery  of  Punitive  Damages.  —  See  Wams- 
ganz  v.  Wolff,  86  Mo  App.  205. 

Damages  Recoverable  from  Date  of  Demand  Only. 
—  Moston  v.  Stow,  91  Mo.  App.  554. 

Counterclaim  for  Damages  for  Wrongful  Evic- 
tion Not  Allowed. —  Owens  v.  Swanton,  25  Wash. 
1 12. 

Recovery  Allowed  for  Personalty  Destroyed.  — 

Eisele  v.  Oddie,  12S  Fed.  Rep.  941. 

4.  Eisele  v.  Oddie,  128  Fed.  Rep.  941. 

5.  Rents  and  Profits  as  Damages.  —  Osteen  v. 
Stovall,  (Indian  Ter.  1904)  82  S.  W.  Rep.  710; 
Butterfield  v.  Kirkley,  115  Iowa  207;  Caldwell 
v.  McVean,  (Ky.  1904)  82  S.  W.  Rep.  992,  fif- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
773.  See  also  Keyes  v.  Moy  Jin  Mun.  136 
Cal.  129. 

The  Measure  of  Recovery  is  the  reasonable  value 
of  the  use.  Noyes  v.  French  Lumbering  Co.,  80 
Minn.  397. 

Evidence  as  to  Rental  Value.  —  The  peculiar 
location  and  conditions  surrounding  the  prem- 
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774.  c.  Waste  and  Injury.  —  See  note  i. 

3.  Double  and  Treble  Damages.  —  See  notes  2,  3. 

IX.  Defenses  —  3.  Statute  of  Limitations.  —  See  note  7. 

775.  [FORE  AND  AFT  TREE.  —  See  note  3*.]  ■ 


ises  at  the  time  may  be  shown  in  determining 
the  rental  value.  Noyes  v.  French  Lumbering 
Co.,  80  Minn.  397. 

Damages  for  Improvements  Not  Allowed.  — 
Pybos  v.  McLaughlin,  2  Indian  Ter.  432. 

A  Cross-demand  cannot  be  set  up  by  the  defend- 
ant. Mark  v.  Schumann  Piano  Co.,  105  111. 
App.  490,  affirmed  208  111.  282. 

Counterclaim  Not  Properly  Pleaded  unless  Re- 
covery of  Rent  or  Damages  Sought.  —  Vidger  v. 
Nolin,  10  N.  Dak.  353. 

774.  1.  Waste  and  Injury  as  Damages.  — 
Compare  Oslten  v.  Stovall,  (Indian  Ter.  1904) 
82  S.  W.  Rep.  710. 

2.  Double  Damages.  —  Hadley  v.  Bernero,  97 
Mo.  App.  314;  Bierkenkamp  v.  Bierkenkamp, 
88  Mo.  App.  445  ;  Ferguson  v.  Hoshi,  25  Wash. 
664. 

3.  Treble  Damages.  —  Nolan  v.  Hentig,  138 
Cal.  281;  Mendelson  v.  Kitt,  (N.  Y.  City  Ct. 
Spec.  T.)  92  N.  Y.  Supp.  127.    See  also  Block 


v.  Kearney,  132  Cal.  xviii,  64  Pac.  Rep.  267; 
Waterbury  v.  Deckelmann,  50  N.  Y.  App.  Div. 
434;  O'Callaghan  v.  Hennessy,  (N.  Y.  City  Ct. 
Gen.  T.)  32  Misc.  (N.  Y.)  760. 

To  Recover  Treble  Damages  under  the  North 
Dakota  Statute  the  entry  must  have  been  forcible, 
but  it  is  not  necessary  that  the  force  shall  have 
been  actually  applied.  It  is  enough  that  it  was 
present  and  threatened,  and  it  was  iustly  to  be 
feared.    Wegner  v.  Lubenow,  12  N.  Dak.  95. 

7.  Three  Years. — -Buck  v.  Endicott,  103  Mo. 
App.  248;  Billingsley  v.  Slutler,  52  W.  Va.  92. 

Two  Years. — ■  Gilmore  v.  Asbury,  64  Kan.  383. 

One  Year.  — •  Weatherford  v.  Union  Pac.  R. 
Co.,  (Neb.  1904)  98  N.  W.  Rep.  1080. 

775.  3a.  A  Fore  and  Aft  Tree  as  used  in 
surveying  is  a  tree  in  the  line  and  the  chops 
are  on  the  sides  showing  the  direction  of  the 
line.  Belding  v.  Hebard,  (C.  C.  A.)  103  Fed. 
Rep.  537. 


FORECLOSURE  OF  MORTGAGES. 

By  O.  D.  Estee. 

780.  I.  Introductory  —  1.  Definition  and  Nature  —  b.  What  It  In- 
cludes —  (4)  Exercising  Pozver  of  Sale  —  (e)  Generally.  —  See  note  3. 

782.  II.  Forms  and  Methods  —  1.  Judicial  Foreclosure — strict  Foreclosure. 
—  See  note  10. 

783.  Scire  Facias.  — See  note  2. 

3.  Summary  Foreclosure  —  a.  ADVERTISEMENT  and  Sale  UNDER 
Power.  —  See  notes  9,  10. 

785.  III.  When  Right  to  Foreclose  Is  Barred  — 2.  Period  of  Limi- 
tation—  a.  In  General.  —  See  note  4. 

786.  b.  Whether  Note  or  Mortgage  Period  Governs  —  (1) 

Majority  Ride  —  (a)  Generally.  —  See  note  I. 


780.    3.  Exercising  Power  of  Sale.  —  See 

Shelby  v.  Bowden,  16  S.  Dak.  531. 

In  Canada,  under  the  Land  Titles  Act  in  the 
Territories,  a  mortgage  does  not  operate  as  a 
transfer,  but  only  as  security,  and  accordingly 
the  word  "  foreclose"  as  applied  to  proceedings 
under  that  act  is  not  to  be  treated  as  identical 
with  "  foreclosure "  proceedings  where  the 
mortgage  conveys  an  estate  in  the  land  to  the 
mortgagee  with  a  defeasance  clause  in  case  pay- 
ments are  made  as  provided.  Colonial  Invest., 
etc.,  Co.  v.  King,  5  N.  W.  Ter.  371. 

782.  10.  Strict  Foreclosure  Allowed  under 
Special  Circumstances.  —  South  Omaha  Sav.  Bank 
v.  Levy,  (Neb.  1901)  95  N.  W.  Rep.  603. 

Strict  Foreclosure  of  Vendor's  Lien  on  Land.  — 
In  Flanagan  v.  Great  Cent.  Land  Co.,  45  Ore- 
gon 335.  the  court  permitted  a  strict  fore- 
closure of  a  vendor's  lien  on  land  because  of 


the  failure  of  the  defendant  to  pay  the  purchase 
price. 

783.  2.  Scire  Facias.  —  Brown  v.  Schintz, 
109  111.  App.  598. 

9.  Expressly  Authorized  by  Statute  in  South 
Dakota. — ■  Shelby  v.  Bowden,  16  S.  Dak.  531. 

10.  Rule  in  Nebraska.  —  Cullen  v.  Casey, 
(Neb.  1901)  95  N.  W.  Rep.  605. 

785.  4.  Period  of  Limitation  —  Ten  Years. 
— ■  Kraft  v.  Holzmann,  206  111.  548  ;  Satterlund 
v.  Beal,  12  N.  Dak.  122. 

786.  1.  Action  Barred  by  Mortgage  Period 
Only. —  Bailey  v.  Butler,  138  Ala.  153;  North- 
rop v.  Chase,  76  Conn.  146  ;  Campbell  v.  Upton, 
56  Neb.  385;  Yarnal  v.  Hupp,  (Neb.  roo2)  90 
N.  W.  Rep.  645  ;  Tcegarden  v.  Burton,  62  Neb. 
639;  Miller  v.  Coxe,  133  N.  Car.  578;  Satter- 
lund v.  Beal,  12  N.  Dak.  122;  Alexander  v. 
Ransom,  16  S.  Dak.  302;  Houghton  v.  Tolman, 
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7S7.    (b)  To  What  Applicable  —  an.  Deeds  of  Trust.  —  See  note  I. 

ec.  Vendor's  Liens.  —  Sec  note  4. 
788.    tt.  Sale  under  Power.  —  See  note  I. 
7  SO.    (2)  Minority  Rule  —  (a)  Generally. — See  note  7. 
790.    (b)  Applications  of  Rule.  —  See  note  I. 
701.    (0)  Qualifications  —  aa.  Generally. — See  note  I. 

dd.  Whether  Doctrine  Applies  to  Probate  Limitation.  —  See  note  8. 

793.  3.  Commencement  of  Period  of  Limitation  —  b.  Option  of  Mort- 
GAGEE  to  Foreclose.  —  See  note  1. 

794.  d.  Miscellaneous   Points  —  Extending  Time  of   Payment.  —  See 

note  5. 

4.  Tolling  the  Statute  —  a.  Part  Payment  — (i)  General  Rule.  — 

See  note  7. 

(2)  Who  May  Make  Payment  —  (a)  In  General.  —  See  note  8. 
70«>.     (b)  Mortgagor  After  Conveyance  of  Mortgaged  Premises.  —  See  note  2. 

b.  Acknowledgment  or  New  Promise  —  (1)  In  General. — 

See  note  6. 


74  Vt.  467,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  785,  786.  See  also  the  title 
Limitation  of  Actions,  177.  4. 

787.  1.  Limitation  Applicable  to  Deeds  of 
Trust.  —  Wallace  v.  Goodlett,  104  Tenn.  670. 

4.  Doctrine  Applied  to  Vendor's  Liens.  —  Hood 
v.  Hammond,  128  Ala.  569,  86  Am.  St.  Rep.  159. 

788.  1.  Power  of  Sale  —  Same  Limitation  as 
in  Judicial  Foreclosure.  —  Menzel  v.  Hinton,  132 
N.  Car.  66o,  95  Am.  St.  Rep.  647. 

789.  7.  Rule  that  Foreclosure  Is  Barred 
When  Debt  Is  Barred — Arkansas. — -Whipple 
v.  Johnson,  66  Ark.  204 ;  New  England  Mortg. 
Security  Co.  v.  Reding,  65  Ark.  489  ;  Austin  v. 
Steele,  68  Ark.  348. 

California.  —  Frost  v.  Witter,  132  Cal.  421, 
84  Am.  St.  Rep.  53;  Newhall  v.  Sherman,  124 
Cal.  509;  Wilcox  v.  Gregory,  135  Cal.  217. 

Colorado.- — ■  McGovney  v.  Gwillim,  16  Colo. 
App.  284. 

Kansas.  —  Cleveland  Paper  Co.  v.  Mauk,  8 
Kan.  App.  562 ;  McDonald  v.  Hutchinson 
Wholesale  Grocer  Co.,  65  Kan.  17. 

Kentucky.  —  Worsham  v.  Lancaster,  (Ky. 
1898)  47  S.  W.  Rep.  448. 

Missouri.  —  Eyermann  v.  Piron,  151  Mo.  107, 
which  case  arose  prior  to  the  operation  of  Laws 
Mo.  1891,  p.  184. 

Rev.  Stat.  Mo.  1899,  §  4277,  exempts  from 
the  operation  of  Laws  Mo.  1891,  p.  184,  for 
two  years  all  mortgages  that  were  executed 
prior  to  the  passage  of  this  act,  and  during  this 
period  a  mortgagee  might  foreclose  his  mort- 
gage though  an  action  at  law  on  his  note  was 
barred.    Stanton  v.  Gibbins,  103  Mo.  App.  264. 

Washington.  —  George  v.  Butler,  26  Wash. 
456.  90  Am.  St.  Rep.  756. 

Wyoming.  —  Balch  v.  Arnold,  9  Wyo.  17. 

See  also  the  title  Limitation  of  Actions, 
177.  4. 

790.  1.  Rule  Applicable  to  Deeds  of  Trust. — 

McGovney  v.  Gwillim,  16  Colo.  App.  284. 

791.  1.  Statute  Not  Available  Against  Debt 
li  Not  Available  Against  Mortgage.  —  London, 
etc.,  Bank  v.  Horton,  (C.  C.  A.)  126  Fed.  Rep. 
593;  Kraft  v.  Holzmann,  206  111.  548;  Clift  v. 
Williams.  105  Ky.  559. 

Likewise  the  statute  is  not  available  against  a 
deed  of  trust  where  it  is  not  available  against 


the  debt  secured  thereby.  Brown  v.  Brown, 
107  Tenn.  349. 

8.  Probate  Limitation.  —  Compare  Cowan  v. 
Mueller,  176  Mo.  192. 

793.  1.  Option  to  Foreclose  on  Intermediate 
Defaults.  —  Keene  Five  Cent.  Sav.  Bank  v.  Reid, 
(C.  C.  A.)  123  Fed.  Rep.  221  ;  California  Sav., 
etc.,  Soc.  v.  Culver,  127  Cal.  107. 

794.  5.  Extending  Time  of  Payment.  — 
Austin  v.  Steele,  68  Ark.  348  ;  Wilcox  v.  Greg- 
ory, 135  Cal.  217;  Kraft  v.  Holzmann,  206  111. 
548 ;  Shaw  v.  Western  Land,  etc.,  Co.,  (Tex. 
Civ.  App.  1901)  62  S.  W.  Rep.  941. 

7.  Part  Payment  of  Mortgage  Debt.  —  Skinner 
v.  Moore,  64  Kan.  360,  91  Am.  St.  Rep.  244; 
Teegarden  v.  Burton,  62  Neb.  639 ;  Bangs  v. 
Crebbin,  (Tex.  Civ.  App.  1902)  69  S.  W.  Rep. 
441. 

Record  of  Payment  Required.  —  The  Arkansas 
statute  has  no  application  to  a  written  agree- 
ment between  the  parties  extending  the  time 
of  payment  of  the  notes.  Austin  v.  Steele.  68 
Ark.  348. 

Payment  After  Debt  Is  Barred  by  Statute  of 
Limitations.  —  In  Ewbank  v.  Ewbank,  64  S.  Car. 
434,  it  was  held  that  a  payment  made  on  a  note 
secured  by  an  equitable  mortgage  after  the 
statute  had  barred  both  the  note  and  the  mort- 
gage, revived  both  the  note  and  the  mortgage. 

8.  Payments  by  a  Husband  on  his  individual 
note  secured  by  a  mortgage  executed  by  both 
himself  and  his  wife  will  prevent  the  statute 
from  running  against  the  mortgage.  Skinner 
v.  Moore,  64  Kan.  360,  91  Am.  St.  Rep.  244. 

Payment  by  Mortgagees  in  Possession. — Where 
there  are  three  mortgages  on  property  and  it  is 
conveyed  to  the  mortgagees  without  any  pro- 
vision as  to  the  order  in  which  the  rents  are  to 
be  nnrlied  in  paying  the  mortgages,  a  payment 
on  the  first  mortgage  tolls  the  statute  of  limita- 
tions.   Leach  v.  Curtin,  123  N.  Car.  85. 

795.  2.  Rule  that  Payment  by  Mortgagor 
Does  Not  Toll  Statute  as  to  Grantee  of  Mortgaged 
Premises.  —  Simonson  v.  Nans,  36  N.  Y.  App. 
Div.  473  ;  Murdock  v.  Waterman.  145  N.  Y.  55. 

6.  Acknowledgment  or  New  Promise.  —  Cleve- 
land Paper  Co.  v.  Mauk,  8  Kan.  App.  562 ; 
Fuller  v.  McMahon,  64  Kan.  4.11  :  Teegarden  v. 
Burton,  62  Neb.  639.    See  also  Southern  Pac. 
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796.  (2)  Essentials  of  Acknozvledgment  or  New  Promise  —  (b)  What  Is  Not 
Sufficient.  —  See  note  8. 

(3)  Who  May  Make  Acknowledgment.  —  See  notes  9,  10. 

797.  (5)  Time  of  Acknozvledgment.  —  See  note  2. 

d.  Absence  of  Mortgagor  from  the  State  —  (1)  Majority 
Rule.  —  See  note  4. 

(2)  Minority  Rule.  — See  note  6. 

e.  Commencement  of  Suit.  —  See  note  7. 

799.  V.  Foreclosure  Suit  as  Notice  —  2.  Statutory  Lis  Pendens — a.  Of- 
fice AND  NECESSITY  —  The  Office  of  Such  a  Notice.  —  See  notes  /,  8. 

804.   VI.  Set-off,  Recoupment,  and  Counterclaim  in  Foreclosure  - 
3.  Principles  of  Application  —  b.  Connection  with  Foreclosure  Suit  — 
(1)  Rule  that  Cross-demand  Must  Be  Connected.  —  See  note  4. 

808.  4.  Items  and  Subjects  of  Set-off,  Etc.  —  b.  Breach  of  Collateral 
Agreements.  —  See  note  4. 

810.  6.  To  and  Against  Whom  the  Right  Is  Available  —  b.  Assignee  of 
Equity  of  Redemption.  — See  note  12. 

812.  VII.  Defenses  —  3.  Consideration  —  Want  or  Failure  Of  —  a. 
General  Rule.  —  See  note  3. 

816.  8.  Fraud  or  Undue  Influence.  —  See  note  5. 

817.  10.  Incapacity  or  Disability  of  Mortgagor.  — •  See  notes  3,  4. 


Co.  v.  Prosser,  (Cal.  1898)  52  Pac.  Rep.  836, 
reversed  122  Cal.  413. 

796.  8.  Statutory  Provisions.  —  Under  the 
California  statute  a  letter  from  the  debtor  to  the 
creditor  acknowledging  the  debt  and  casually 
mentioning  the  mortgage  does  not  operate  to 
stop  the  running  of  the  statute  of  limitations 
against  the  mortgage  lien.  Southern  Pac.  Co. 
v.  Prosser,  (Cal.  1898)  52  Pac.  Rep.  836,  re- 
versed 122  Cal.  413. 

9.  Acknowledgment  by  Husband  of  Debt  Secured 
on  Homestead. — ■  In  Fuller  v.  McMahan,  64  Kan. 
441,  where  a  wife  joined  with  her  husband  in 
making  a  note  and  in  giving  a  mortgage  on 
their  homestead  as  security,  it  was  held  that  an 
acknowledgment  of  liability  by  the  husband 
barred  the  statute  of  limitations  from  running 
against  the  mortgage. 

10.  Acknowledgment  by  Mortgagor  After  Con- 
veyance Not  Binding  on  Purchaser.  —  Levy  v. 
Williams,  20  Tex.  Civ.  App.  651. 

797.  2.  Time  of  Acknowledgment.  —  Wein- 
berger v.  Weidman,  134  Cal.  599;  Fuller  v.  Mc- 
Mahan, 64  Kan.  441. 

4.  Rule  that  Absence  of  Mortgagor  Suspends 
Statute.  —  Simonson  v.  Nafis,  36  N.  Y.  App. 
Div.  473. 

6.  Rule  that  Absence  of  Mortgagor  Does  Not 
Suspend  Statute.  —  Hogaboom  v.  Flower,  67 
Kan.  41. 

Rule  as  to  Grantee  of  Mortgagor.  —  In  George 
v.  Butler,  26  Wash.  456,  90  Am.  St.  Rep.  756, 
it  was  held  that  the  absence  of  the  mortgagor 
from  the  state  did  not  suspend  the  statute  of 
limitations  from  running  in  favor  of  his  grantee 
of  the  mortgaged  premises. 

7.  What  Is  Commencement  of  Proceeding. —  In 
the  case  of  a  chattel  mortgage  the  bringing 
of  an  action  of  replevin  to  recover  possession  of 
the  chattels  bars  the  running  of  the  statute  of 
limitation.  McDonald  V.  Hutchinson  Wholesale 
Grocer  Co.,  65  Kan.  17. 

799.  7.  Office  of  Notice.  —  Stuyvcsant  v. 
Weil,  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 


445,  reversed  41  N.  Y.  App.  Div.  551.  See 
generally  the  title  Notice  of  Pendenc  y  and 
Lis  Pendens. 

8.  Failure  to  File  Notice  Not  Available  to  Pur- 
chaser from  Defendant  After  Decree.  —  London, 
etc.,  Bank  v.  Horton,  (C.  C.  A.)  126  Fed.  Rep. 
593- 

Effect  of  Failure  to  File  Notice.  —  A  failure 
to  file  notice  does  not  injuriously  affect  the 
title  of  a  purchaser  at  a  foreclosure  sale  where 
no  conveyance  from  the  owner  of  the  equity  of 
redemption  was  recorded  before  the  purchaser 
recorded  his  deed.  Stuyvesant  v.  Weil,  (Supm. 
Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  445,  reversed 
41  N.  Y.  App.  Div.  551. 

804.  4.  Claim  Arising  Out  of  Tort.  —  A 
claim  for  waste  of  the  premises  that  in  no  wise 
arises  out  of  the  mortgage  relation  cannot  be 
set  up  in  a  foreclosure  suit.  McMichael  v. 
Webster,  57  N.  J.  Eq.  295,  73  Am.  St.  Rep.  630. 

808.  4.  Failure  to  Secure  Consent  to  Assign- 
ment of  Insurance.  —  In  Ottawa  First  Nat.  Bank 
v.  Renn,  63  Kan.  334,  it  appeared  that  it  was  the 
duty  of  the  mortgagee  to  secure  the  consent  of  a 
fire  insurance  company  to  any  change  of  owner- 
ship in  the  premises.  The  mortgagor  sold  the 
premises,  and  the  mortgagee  neglected  to  se- 
cure the  consent  of  the  insurance  company  to 
the  change  of  ownership,  thus  rendering  the 
policy  void.  It  was  held  that  the  resulting  loss 
by  fire  might  be  set  up  as  a  counterclaim  in  an 
action  to  foreclose  the  mortgage. 

8 IO.  12.  Equity  of  Redemption  Passing  to 
Third  Person.  —  See  Ottawa  First  Nat.  Bank  v. 
Renn,  63  Kan.  334. 

SI 2.  3.  Absence  of  Consideration  a  Complete 
Defense.  —  Roscoe  v.  Safford,  61  N.  Y.  App. 
Div.  289  ;  Cassada  v.  Stabel,  98  N.  Y.  App.  Div. 
600. 

810.  5.  Fraud  as  a  Sufficient  Defense  to  Fore- 
closure. —  Roscoe  v.  Safford,  61  N.  Y.  App. 
Div.  289. 

*  1 7.  3.  Insanity  as  a  Defense.  —  Boyd  v. 
Mulvihill,   61    Neb.   878.     See   also  Farmers' 
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MIS.    12.  Payment  and  Satisfaction  —  a.  In  General.  —  See  note  i. 

SIO.  13.  Usury  —  b.  EFFECT  OF  USURY  ON  THE  FORECLOSURE  PRO- 
CEEDING. —  See  note  4. 

c  Who  May  Urge  the  Defense.  —  See  note  6. 

820.  Purchasers  of  the  Mortgaged  Property.  —  See  notes  6,  7. 

821.  15.  Insufficient  Defenses.  —  See  note  8. 

82:1.    IX.  Decree  — 1.  Provision  for  Attorney's  Fees  —  a.  Validity  of 

STIPULATION  FOR  —  (1)  Majority  Rule.  —  Sec  notes  1,2. 

821.    Contingent  Provision.  —  See  note  I. 

Allowance  Discretionary.  - —  See  note  3. 

Contrary  Stipulation.  —  See  note  4. 

(2)  Minority*  Rule.  —  See  note  6. 

b.  Amount  of  Attorney's  Fee.  —  See  notes  7,  8. 
825.    See  notes  1,  2. 


Bank  v.  Normand,  (Neb.  1902)  92  N.  W.  Rep. 
723. 

SI 7.    4.  Habitual  Drunkenness  as  Defense. — 

See  Tatum  v.  Tatum,  101  Va.  77. 

818.  I.  Satisfaction  of  Debts  Secured  a  Com- 
plete Defense  to  Foreclosure.  —  Hibernia  Nat. 
Bank  v.  Gragard,  109  La.  677.  See  aiso  North- 
rop v.  Chase,  76  Conn.  146. 

819.  4.  Usury  Ordinarily  Good  Defense  to 
Foreclosure.  —  Male  v.  Wink,  61  Neb.  748. 

6.  Usury  a  Personal  Defense.  —  Eslava  v.  New 
York  Nat.  Bldg.,  etc.,  Assoc.,  121  Ala.  480; 
Male  v.  Wink,  61  Neb.  748;  Bird  v.  ^Kendall,  62 
S.  Car.  178;  Smith  v.  McMillan,  46  W.  Va. 
577- 

820.  6.   Purchaser    from    Mortgagor.  —  A 

purchased  land  from  B,  a  mortgagor,  and  agreed 
to  pay  liens  thereon  to  the  extent  of  two  thou- 
sand two  hundred  dollars.  In  foreclosure  pro- 
ceedings both  A  and  B  set  up  the  defense  of 
usury,  and  it  was  held  that  the  defense  was 
available  to  B  and  also  to  A,  as  he  did  not 
specifically  assume  the  mortgage  debt.  Wash- 
ington Nat.  Bldg.,  etc.,  Assoc.  v.  Andrews,  95 
Md.  696. 

7.  Purchaser  Assuming  Mortgage  or  Taking 
Deed  Subject  Thereto. —  Male  v.  Wink,  61  Neb. 
748. 

821.  8.  Want  of  Title  in  Mortgagor  Not  Suffi- 
cient Defense.  —  Joslin  v.  Williams,  61  Neb. 
859  ;  State  Mut.  Bldg.,  etc.,  Assoc.  v.  Batterson, 
65  N.  J.  Eq.  610;  Pennsylvania  Ins.  Co.  v. 
Beaumont,  190  Pa.  St.  101.  See  also  Parlin, 
etc.,  Co.  v.  Galloway,  95  111.  App.  60. 

823.  1.  Stipulation  for  Attorney's  Fees  Gen- 
erally Held  Valid  — Alabama.  —  Bailey  v.  But- 
ler, 138  Ala.  153. 

California.  —  Hellier  v.  Russell,  136  Cal.  143  ; 
Peachy  v.  Witter,  131  Cal.  316;  McNamara  v. 
Oakland  Bldg.,  etc.,  Assoc.,  131  Cal.  336;  Hotal- 
ing  v.  Montieth,  128  Cal.  556;  County  Bank  v. 
Goldtree,  129  Cal.  160. 

Idaho.  —  Warren  v.  Stoddart,  6  Idaho  692. 

Illinois.  —  Thornton  v.  Commonwealth  Loan, 
etc.,  Assoc.,  181  111.  456;  Culver  v.  Brinkerhoff, 
180  111.  548;  Salomon  v.  Stoddard,  107  111.  App. 
227. 

Iowa.  —  Guaranty  Sav.,  etc.,  Assoc.  v.  Ascher- 
man,  108  Iowa  150. 

Mississippi.  —  Millsaps  v.  Chapman,  76  Miss. 
942,  71  Am.  St.  Rep.  547. 

Pennsylvania.  —  Scott  v.  Carl,  24  Pa.  Super. 
Ct.  460;  Bronson  v.  Brown,  8  Pa.  Dist.  365. 


South  Carolina.  —  Bird  v.  Kendall,  62  S.  Car. 
178. 

Contra.  —  Turner  v.  Boger,  126  N.  Car.  300. 
Provision  for  Inclusion  in  Mortgage  Lien.  — The 

mortgage  must  expressly  provide  that  the  at- 
torney's feei  are  to  be  included  in  the  mortgage 
lien  or  the  mortgagee  will  merely  have  the  right 
of  a  personal  judgment  against  the  mortgagor 
for  such  fees.  Klokke  v.  Escailler,  124  Cal.  297. 
See  also  Haensel  v.  Pacific  States  Sav.,  etc., 
Co.,  135  Cal.  41;  Luddy  v.  Pavkovich,  137  Cal. 
284;  Orange  Growers'  Bank  v.  Duncan,  133 
Cal.  254;  Cortelycu  v.  Jones,  132  Cal.  131. 

Foreclosure  on  Cross-bill.  —  A  holder  of  a  sec- 
ond mortgage  brought  a  foreclosure  suit  with- 
out making  the  holder  of  the  first  mortgage  a 
party  thereto.  The  holder  of  the  first  mortgage 
was  then  permitted  to  file  a  cross-bill  of  fore- 
closure, and  upon  foreclosure  being  decreed  it 
was  held  proper  to  include  an  attorney's  fee  in 
the  decree,  as  provision  had  been  made  for  it  in 
the  first  mortgage.  Town  v.  Alexander,  185  111. 
254. 

2.  Rule  Applicable  to  Trust  Deeds. — •  Unity  Co. 
v.  Equitable  Trust  Co.,  204  111.  595  ;  Henkc  v. 
Gunzenhauser,  195  111.  130;  Vedelhofen  v. 
Mason,  201  111.  465;  Kinsella  v.  Cahn,  185  111. 
208;  Baker  v.  Jacobson,  183  111.  171;  Gantzer 
v.  Schmeltz,  206  111.  560. 

824.  1.  Contingent  Provision  —  Necessity  of 
Counsel.  —  Where  the  mortgagor  agreed  to  pay 
necessary  counsel  fees  that  the  mortgagee  in- 
curred in  collecting  the  debt,  the  burden  of 
proof  was  held  to  be  on  the  mortgagee  to  show 
that  it  was  necessary  to  employ  counsel.  Fos- 
ter's Succession,  51  La.  Ann.  1670. 

3.  Discretion  as  to  Enforcement  of  Stipulation. 
—  Scott  v.  Carl,  24  Pa.  Super.  Ct.  460. 

4.  Decree  Limited  by  Stipulation.  —  Henke  v. 
Gunzenhauser,  195  111.  130. 

6.  Stipulation  for  Attorney's  Fees  Held  Invalid 
in  Some  Jurisdictions.  —  Southern  Warehouse, 
etc.,  Co.  v.  Mechanics'  Trust  Co.,  (Ky.  1900)  56 
S.  W.  Rep.  162;  Turner  v.  Boger,  126  N.  Car. 
300. 

7.  Ten  Per  Cent.  Allowed. —  Thornton  v.  Com- 
monwealth Loan,  etc.,  Assoc.,  181  111.  456. 

8.  Five  Per  Cent.  Proper.  —  Hough  v.  Wells, 
86  111.  App.  186. 

825.  1.  Reasonable  Allowance  Made. — Weig- 
Iey  v.  Charlier,  9  Pa.  Dist.  670.  See  also  War- 
ren v.  Stoddart,  6  Idaho  692. 

How  Allowance  Computed,  —  Where  the  mort- 
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829.  XI.  Effect  of  Foreclosure  —  1.  Strict  Foreclosure.  —  See  note  4. 

830.  XII  Foreclosure  of  Chattel  Mortgages  —  Bin  in  Equity  Prevalent. 

—  See  notes  2,  3. 


FOREIGN.  —  See  note  9. 

gage  provides  for  a  reasonable  allowance  in 
case  of  foreclosure,  in  estimating  the  allowance 
to  be  made  the  court  should  consider  the  reason- 
able value  of  the  services  of  the  attorney  rather 
than  the  amount  involved  in  the  mortgage. 
Wattson  v.  Jones,  101  Til.  App.  572. 

Evidence.  —  In  Unity  Co.  v.  Equitable  Trust 
Co.,  204  111.  595,  where  a  deed  of  trust  pro- 
vided for  the  payment  of  an  attorney's  fee  in 
case  of  foreclosure,  it  was  held  to  be  proper 
for  the  court,  after  the  evidence  in  chief  at  the 
foreclosure  trial  had  been  received,  to  receive 
evidence  of  the  reasonable  worth  of  the  attor- 
ney's services. 

825.  2.  Instances  of  Allowances  Deemed  Rea- 
sonable. —  In  Wright  v.  Neely,  100  111.  App. 
310,  an  allowance  of  seven  hundred  and  fifty 
dollars  was  held  to  be  reasonable  in  a  foreclos- 
ure proceeding  involving  thirty-eight  thousand 
seven  hundred  and  twenty-five  dollars. 

In  Follansbee  v.  Northwestern  Mut.  L.  Ins. 
Co.,  87  III.  App.  609,  an  allowance  of  one 
thousand  two  hundred  dollars  was  held  to  be 
proper  where  the  decree  exclusive  of  the  allow- 
ance was  over  forty  thousand  dollars. 

In  Surety  Loan,  etc.,  Co.  v.  Kick,  90  111.  App. 
231,  an  allowance  of  two  hundred  dollars  as  an 
attorney  fee  for  foreclosing  a  mortgage  of  five 
thousand  dollars  was  held  to  be  reasonable. 

An  allowance  of  two  hundred  dollars  as  an 
attorney  fee  for  foreclosing  a  mortgage  of  four- 
teen thousand  dollars  is  reasonable.  Hazleton 
v.  Birdie,  10  Kulp  (Pa.)  98. 


§29.    4.  A  Foreclosure  Order  Nisi  does  not 

destroy  the  power. of  sale,  because  the  remedies 
of  the  mortgagee  are  only  suspended  for  the 
purpose  of  carrying  out  that  particular  relief 
which  he  has  sought.  Stevens  v.  Theatres, 
(1903)  1  Ch.  857,  72  L.  J.  Ch.  764,  88  L.  T. 
N.  S.  458,  Si  W.  R.  585- 

830.  2.  Equitable  Foreclosure  Allowed.  — 
H.  B.  Claflin  Co.  v.  Furtick,  119  Fed.  Rep.  429. 
See  also  Richardson  v.  Opelt,  60  Neb.  180. 

8.  Meeker  v.  Waldron,  62  Neb.  689 ;  Mom- 
rich  v.  Schwartz,  (Neb.  1903)  96  N.  W.  Rep. 
636. 

9.  Foreign  Government.  —  See  Bigley  v.  New 
York,  etc.,  Steamship  Co.,  105  Fed.  Rep.  76. 

Foreign  Port.  — ■  Bigley  v.  New  York,  etc., 
Steamship  Co.,  105  Fed.  Rep.  76. 

Same  —  Maritime  Liens.  —  See  Bigley  v.  New 
York,  etc.,  Steamship  Co.,  105  Fed.  Rep.  76. 

Same  —  Pilotage  —  New  York  Statute.  —  See 
Bigley  v.  New  York,  etc.,  Steamship  Co.,  105 
Fed.  Rep.  76. 

Foreign  and  Home  Missions.  —  Bruere  v.  Cook, 
63  N.  J.  Eq.  624. 

A  Foreign  Country  is  one  that  is  exclusively 
within  the  sovereignty  of  a  foreign  .nation  and 
without  the  sovereignty  of  the  United  States. 
De  Lima  v.  Bidwell,  182  U.  S.  1.  In  this  case 
it  was  held  that  Porto  Rico  was  not  a  foreign 
country  within  the  meaning  of  the  Tariff  Act, 
after  its  cession  to  the  United  States  by 
Spain. 


FOREIGN  CORPORATIONS. 

By  R.  N.  Chaffee. 

837.   I.  Definition.  —  See  note  i. 

II.  Status  and  Powers  Generally  —  1.  Foreign  Corporations  Have 
No  Extraterritorial  Existence.  —  See  note  2. 

2.  Exercise  of  Powers  Outside  of  Domiciliary  Jurisdiction  Dependent  on 
Comity.  —  See  note  4. 


837.  1.  Subject  of  Domiciliary  State.  —  Jan- 
son  v.  Driefontein  Consol.  Mines,  (1902)  A.  C. 
484,  71  L.  J.  K.  B.  857  ;  Alaska  Steamship  Co.  v. 
Macauley,  7  British  Columbia  388. 

2.  No  Extraterritorial  Existence  —  United 
States.  —  Waters-Pierce  Oil  Co.  v.  Texas,  177 
U.  S.  28;  Pinney  v.  Nelson,  183  U.  S.  144. 

Idaho.  —  Boyer  v.  Northern  Pac.  R.  Co.,  8 
Idaho  74. 

Minnesota.  —  Tolerton,  etc.,  Co.  v.  Barck,  84 
Minn.  497,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  875  [837]- 

Missouri.  —  See  Southern  Illinois,  etc.,  Bridge 
Co.  v.  Stone,  174  Mo.  1. 


Nciv  York.  —  Anglo-American  Provision  Co. 
v.  Davis  Provision  Co.,  169  N.  Y.  506,  83  Am. 
St.  Rep.  608. 

North  Carolina.  —  Dcbnam  v.  Southern  Bell 
Telephone,  etc.,  Co.,  126  N.  Car.  831. 

Texas.  —  Chapman  v.  Hallwood  Cash  Register 
Co.,  32  Tex.  Civ.  App.  76. 

Vermont.  —  Cook  v.  Howland,  74  Vt.  393,  93 
Am.  St.  Rep.  912. 

4.  Comity  the  Solo  Basis  of  Recognition  — 
United  States.  —  Waters-Pierce  Oil  Co.  v. 
Texas,  177  U.  S.  28;  Pinney  v.  Nelson,  183  U. 
S.  144;  Corley  v.  Travelers'  Protective  Assoc., 
(C.  C.  A.)  105  Fed.  Rep,  854;  London,  etc.. 
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3.  Cases  in  Which  Comity  Will  Be  Extended.  —  See  notes  2,  4. 

8311.    4.  Cases  in  Which  Comity  Will  Be  Denied.  —  See  note  3. 

5.  Limitations  of  Powers  by  Charter  and  Governing  Laws. 

notes  6,  7. 


—  Set 


Bank  v.  Aronstein,  117  Fed.  Rep.  601,  54  C.  C. 
A.  663  ;  Hartford  F.  Ins.  Co.  v.  Perkins,  125 
Fed.  Rep.  502. 

Alabama.  —  Fitts  v.  National  L.  Assoc.,  130 
Ala.  413. 

California.  —  Keystone  Driller  Co.  v.  San 
Francisco,  138  Cal.  738. 

Colorado.  —  Iron  Silver  Min.  Co.  v.  Cowie,  31 
Colo.  455. 

Delaware.  —  E.  F.  Kirwan  Mfg.  Co.  v.  Trux- 
ton,  2  Penn.  (Del.)  48. 

District  of  Columbia.  —  Howard  v.  Chesa- 
peake, etc.,  R.  Co.,  11  App.  Cas.  (D.  C.)  300. 

Illinois.  —  Harding  v.  American  Glucose  Co., 
182  111.  551,  74  Am.  St.  Rep.  189. 

Iowa.  —  Tootle  v.  Singer,  118  Iowa  533. 

Kansas.  —  State  v.  Topeka  Water  Co.,  61 
Kan.  547. 

Kentucky.  —  Cumberland  Tel.,  etc.,  Co.  v. 
Louisville  Home  Telephone  Co.,  114  Ky.  892. 

Louisiana.  —  State  v.  North  American  Land, 
etc.,  Co.,  106  La.  621  ;  Southwestern  Telephone 
Co.  v.  Kansas  City,  etc.,  R.  Co.,  108  La.  691  ; 
State  v.  Hammond  Packing  Co.,  110  La.  180,  98 
Am.  St.  Rep.  459. 

Minnesota.  —  Tolerton,  etc.,  Co.  v.  Barck,  84 
Minn.  497,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  875  [837]. 

Missouri.  —  See  Ehrhardt  v.  Robertson,  78 
Mo.  App.  404 ;  Frick  Co.  v.  Marshall,  86  Mo. 
App.  463  ;  Southern  Illinois,  etc.,  Bridge  Co.  v. 
Stone,  174  Mo.  1. 

Nebraska.  —  Schmitt,  etc.,  Co.  v.  Mahoney, 
60  Neb.  20;  State  v.  Standard  Oil  Co.,  61  Neb. 
28,  87  Am.  St.  Rep.  449. 

New  Jersey.  —  Coler  v.  Tacoma  R.,  etc.,  Co., 
64  N.  J.  Eq.  133,  citing  13  Am.  and  Eng.  En- 
cyc. of  Law  (2d  ed.)  837.  ' 

New  York.  —  Anglo-American  Provision  Co. 
v.  Davis  Provision  Co.,  169  N.  Y.  506,  88  Am. 
St.  Rep.  608  ;  People  v.  Granite  State  Provident 
Assoc.,  41  N.  Y.  App.  Div.  257,  affirmed  161 
N.  Y.  492. 

North  Carolina.  —  Debnam  v.  Southern  Bell 
Telephone,  etc.,  Co.,  126  N.  Car.  831  ;  Lacy  v. 
Armour  Packing  Co.,  134  N.  Car.  567  ;  Fisher  v. 
Traders  Mut.  L.  Ins.  Co.,  136  N.  Car.  217- 

Ohio.  —  State  v.  /Etna  L.  Ins.  Co.,  69  Ohio 
St.  317. 

Texas.  —  Chapman  v.  Hallwood  Cash  Register 
Co.,  32  Tex.  Civ.  App.  76. 

West  Virginia.  —  Floyd  v.  National  Loan, 
etc.,  Co.,  49  W.  Va.  327-  87  Am.  St.  Rep.  805. 

Wisconsin.  —  Chicago  Title,  etc.,  Co.  v.  Bash- 
ford,  120  Wis.  281. 

838.  2.  May  Exercise  Charter  Rights  if  Not 
Against  Public  Policy — Florida.  —  Skinner  v. 
Southern  Home  Bldg.,  etc.,  Assoc.,  (Fla.  1903) 
35  So.  Rep.  67. 

Illinois.  —  Harding  v.  American  Glucose  Co., 
182  111.  ssi,  74  Am.  St.  Rep.  189. 

Louisiana.  —  Southwestern  Telephone  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  108  La.  691. 

New  Jersey.  —  Coler  v.  Tacoma  R.,  etc.,  Co., 
64  N.  J.  El-  '33-  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  839. 


Oregon.  —  Pacific  Bldg.  Co.  v.  Hill,  40  Ore- 
gon 28c,  91  Am.  St.  Rep.  477. 

Texas.  —  Chapman  v.  Hallwood  Cash  Register 
Co.,  32  Tex.  Civ.  App.  76. 

West  Virginia.  — ■  Floyd  v.  National  Loan, 
etc.,  Co.,  49  W.  Va.  327,  87  Am.  St.  Rep.  805. 

4.  Comity  Presumed  to  Exist  Till  Contrary 
Shown.  — ■  Debnam  v.  Southern  Bell  Telephone, 
etc.,  Co.,  126  N.  Car.  831;  Floyd  v.  National 
Loan,  etc.,  Co.,  49  W.  Va.  327,  87  Am.  St.  Rep. 
805. 

839.  3.  Cannot  Exercise  Powers  Denied  to 
Domestic  Corporations — ■  Florida. — -Skinner  v. 
Southern  Home  Bldg.,  etc.,  Assoc.,  (Fla.  1903) 
35  So.  Rep.  67. 

Illinois.  —  Harding  v.  American  Glucose  Co., 
182  111.  551,  74  Am.  St.  Rep.  189. 

Missouri.  —  States.  Cook,  171  Mo.  348. 

Oregon. —  Pacific  Bldg.  Co.  v.  Hill,  40  Ore- 
gon 280,  91  Am.  St.  Rep.  477. 

Texas.  — -  Chapman  v.  Hallwood  Cash  Register 
Co.,  32  Tex.  Civ.  App.  76. 

Utah.  — ■  Hiskey  v.  Pacific  States  Sav.,  etc., 
Co.,  27  Utah  409. 

West  Virginia.  —  Floyd  v.  National  Loan, 
etc.,  Co.,  49  W.  Va.  327,  87  Am.  St.  Rep.  805. 

Cannot  Exercise  Extraordinary  Power.  —  How- 
ard v.  Chesapeake,  etc.,  R.  Co.,  11  App.  Cas.  (D. 
C.)  300. 

6.  Limitations  of  Power  by  Charter  and  Govern- 
ing Laws —  United  States.  —  Seattle  Gas,  etc.,  Co. 
v.  Citizens'  Light,  etc.,  Co.,  123  Fed.  Rep.  588. 

Delazvare.  —  E.  F.  Kirwan  Mfg.  Co.  v.  Trux- 
ton,  2  Penn.  (Del.)  48. 

District  of  Columbia.  —  Howard  v.  Chesa- 
peake, etc.,  R.  Co.,  11  App.  Cas.  (D.  C.)  300. 

Kansas.  —  State  v.  Topeka  Water  Co.,  61 
Kan.  547. 

Louisiana.  —  State  v.  Southern  Pac.  R.  Co., 
52  La.  Ann.  1822;  Southwestern  Telephone  Co. 
v.  Kansas  City,  etc.,  R.  Co.,  108  La.  691. 

Oklahoma.  —  Myatt  v.  Ponca  City  Land,  etc., 
Co.,  14  Okla.  189. 

Utah.  — •  Rio  Grande  Western  R.  Co.  v.  Tellu- 
ride  Power  Transmission  Co.,  23  Utah  22. 

Charter  Rights  Only  Partially  Sanctioned.  — 
A  foreign  corporation  with  rights  under  its 
charter  not  sanctioned  by  the  laws  of  the  do- 
mestic state,  will  not  be  prevented  from  doing 
business  under  that  portion  of  its  charter  which 
conforms  to  the  laws  of  such  state.  State  v. 
New  Orleans  Warehouse  Co.,  109  La.  64. 

Eminent  Domain.  — The  general  rule  that  a 
corporation  cannot  exercise  any  powers  in  a 
state  other  than  that  of  its  creation  is  subject 
to  limitations.  So  where  domestic  corporations 
of  Missouri  are  authorized  to  condemn  land, 
and  a  foreign  corporation  is  chartered  to  build 
a  bridge  across  the  Mississippi  river,  and  is 
authorized  by  an  act  of  Congress  to  construct 
such  bridge,  such  corporation,  being  authorized 
to  do  business  in  Missouri,  may  exercise  the 
right  of  eminent  domain  there  without  regard  to 
whether  it  could  exercise  such  right  in  the 
domiciliary  state.  Southern  Illinois,  etc.,  Bridge 
Co.  v.  Stone,  174  Mo.  1. 
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840.  See  note  i. 

841.  6.  How  Far  Dealings  Governed  by  General  Laws  of  Domiciliary  State. 

—  See  notes  I,  2. 

842.  7.  Subjection  to  Laws  of  Domestic  State.  —  See  notes  6,  7. 

843.  See  note  1. 

8.  Incapacity  to  Perform  Corporate  Acts  in  Domestic  State.  —  See 

note  3. 

844.  9.  For  What  Purposes  Considered  Citizens  —  a.  Citizens  FOR  Pur- 
poses of  Federal  Jurisdiction.  —  See  note  6. 

845.  b.  Not  Citizens  Within  Privilege  and  Immunity  Clause 
■of  Federal  Constitution.  —  See  note  1. 

846.  10.  Persons  Within  Equal  Protection  Clause  of  Federal  Constitution. 

—  See  notes  3,  4,  5. 


§39.  7.  Charter  the  Law  of  Existence.  —  Lon- 
don, etc.,  Bank  v.  Aronstein,  117  Fed.  Rep.  601, 
54  C.  C.  A.  663  ;  Matter  of  Stewart,  (Supm.  Ct. 
Spec.  T.)  39  Misc.  (N.  Y.)  275. 

§4©.  1.  Who  Bound  by  Notice  of  Charter 
Provisions.  — Matter  of  Stewart,  (Supm.  Ct. 
Spec.  T.)  39  Misc.  (N.  Y.)  275. 

§41.  1.  Limitations  of  Powers  by  General 
Laws  of  Domiciliary  State.  —  A  citizen  of  the 
domestic  state,  who  acquires  stock  in  a  foreign 
corporation,  holds  such  stock  subject  to  the  law 
and  policy  of  the  domiciliary  state.  Hudson 
River  Pulp,  etc.,  Co.  v.  Warner,  99  Fed.  Rep. 
187,  39  C.  C.  A.  452. 

2.  Extraterritorial  Effect  of  Domiciliary  Laws 
in  Conflict  with  State  Laws.  —  Floyd  v.  National 
Loan,  etc.,  Co.,  49  W.  Va.  327,  87  Am.  St.  Rep. 
805,  quoting  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  841,  note  2. 

§42.  6.  Contracts  Must  Be  Sanctioned  by 
Domestic  Laws.  —  Corley  v.  Travelers'  Protec- 
tive Assoc.,  (C.  C.  A.)  105  Fed.  Rep.  854;  Equi- 
table Bldg.,  etc.,  Assoc.  v.  King,  (Fla.  1904)  37 
So.  Rep.  181  ;  Security  Sav.,  etc.,  Assoc.  v. 
Elbert,  153  Ind.  198;  Shannon  v.  Georgia  State 
Bldg.,  etc.,  Assoc.,  78  Miss.  955,  84  Am.  St. 
Rep.  657  ;  Floyd  v.  National  Loan,  etc.,  Co.,  49 
W.  Va.  327,  87  Am.  St.  Rep.  805. 

Instances.  —  A  foreign  corporation  must  con- 
form to  the  laws  of  the  domestic  state  in  regard 
to  the  sale,  disposition,  or  transfer  of  its  shares 
of  stock.  London,  etc.,  Bank  v.  Aronstein,  117 
Fed.  Rep.  601,  54  C.  C.  A.  663. 

7.  Corporation  Must  Accept  Responsibilities 
Imposed  by  Domestic  Laws.  — ■  Rothschild  v.  New 
York  L.  Ins.  Co.,  97  111.  App.  547  ;  Franklin 
Ins.  Co.  v.  Villeneuve,  25  Tex.  Civ.  App.  356  ; 
Floyd  v.  National  Loan,  etc.";  Co.,  49  W.  Va. 
327,  87  Am.  St.  Rep.  805. 

A  foreig.i  corporation  by  sending  its  agents 
into  another  state  becomes  amenable  to  its  laws 
ind  subject  to  the  jurisdiction  of  its  courts. 
Buie  v.  Chicago,  etc.,  R.  Co.,  95  Tex.  51. 

Statute  Imposing  Personal  Liability  on  Stock- 
holders. —  Stockholders  of  a  foreign  corporation 
whose  charter  provided  for  doing  business 
within  the  foreign  state,  must  be  deemed  to 
have  contracted  with  reference  to  the  statutes 
of  the  foreign  state  imposing  personal  liability 
upon  stockholders  of  corporations.  Pinney  v. 
Nelson,  183  U.  S.  144. 

§4ft.  1.  Statutes  of  Domiciliary  State  Have 
No  Extraterritorial  Operation.  —  Zachcr  v.  Fi- 
delity Trust,  etc.,  Co.,  109  Ky.  441  ;  Shannon 
3  Supp.  E.  of  L.  — 10 


v.  Georgia  State  Bldg.,  etc..  Assoc.,  78  Miss. 
955,  84  Am.  St.  Rep.  657  ;  National  Bldg.,  etc., 
Assoc.  v.  Wilson,  78  Miss.  993  ;  Floyd  v.  Na- 
tional Loan,  etc.,  Co.,  49  W.  Va.  327,  87  Am. 
St.  Rep.  805. 

3.  Union  Nat.  Bank  v.  State  Nat.  Bank,  155 
Mo.  95,  78  Am.  St.  Rep.  560. 

§44.  6.  Citizens  for  Purposesfof  Federal  Juris 
diction.  — ■  Boyer  v.  Northern  Pac.  R.  Co.,  8 
Idaho  74  ;  Lewis  v.  Maysville,  etc.,  R.  Co.,  76 
S.  W.  Rep.  526,  25  Ky.  L.  Rep.  948  ;  McKean  v. 
New  York  Nat.  Bldg.,  etc.,  Assoc.,  10  Pa.  Dist. 
197  ;  Calvert  v.  Southern  R.  Co.,  64  S.  Car.  139 ; 
Wilson  v.  Southern  R.  Co.,  64  S.  Car.  162. 

Right  to  Remove  Cause  to  Federal  Court.  — 
The  fact  that  a  foreign  corporation  has  com- 
plied with  the  Ky.  Stat.,  §  841,  providing  that 
no  foreign  corporation  shall  do  business  in  the 
state  until  it  shall  have  become  a  citizen  thereof, 
does  not  prevent  it  from  securing  the  removal 
of  a  cause  against  it  to  the  federal  court.  Illi- 
nois Cent.  R.  Co.  v.  Hibbs,  78  S.  W.  Rep.  11 16, 
25  Ky.  L.  Rep.  1899. 

§45.  1.  Not  Citizens  Within  the  Immunity 
Clause  —  United  States. —  Hartford  F.  Ins.  Co. 
v.  Perkins,  125  Fed.  Rep.  502.  See  also  Waters- 
Pierce  Oil  Co.  v.  Texas,  177  U.  S.  28. 

Delaware.  — ■  Caldwell  v.  Armour,  1  Penn. 
(Del.)  545- 

Louisiana.  —  State  v.  Hammond  Packing  Co., 
110  La.  180,  98  Am.  St.  Rep.  459. 

Minnesota.  —  Tolerton,  etc.,  Co.  v.  Barck,  84 
Minn.  497. 

AViu  York.  —  Anglo-American  Provision  Co. 
V.  Davis  Provision  Co.,  169  N.  Y.  506,  88  Am. 
St.  Rep.  608. 

Tennessee. — •  D'Arcy  v.  Connecticut  Mut.  L. 
Ins.  Co.,  108  Tenn.  567,  citing  13  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  845. 

Vermont.  —  Cook  v.  Howland,  74  Vt.  393,  93 
Am.  St.  Rep.  912;  Hawley  V.  Hurd,  72  Vt.  122, 
82  Am.  St.  Rep.  922. 

West  Virginia.  —  Floyd  v.  National  Loan, 
etc.,  Co.,  49  W.  Va.  327,  87  Am.  St.  Rep.  805. 

Wisconsin.  —  Chicago  Title,  etc.,  Co.  v.  Bash- 
ford.  120  Wis.  281. 

§46.  3.  Corporation  a  "  Person  "  Within  Equal 
Protection  Clause.  —  D'Arcy  v.  Connecticut  Mut. 
L.  Ins.  Co.,  108  Tenn.  567,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  846;  Hawley  v. 
Hurd,  72  Vt.  122,  82  Am.  St.  Rep.  922;  Floyd 
v.  National  Loan,  etc.,  Co.,  49  W.  Va.  327,  87 
Am.  St.  Rep.  Sot;. 

4.  Reason  for  Rule.   -  Uawley  v.  Hurd,  72  Vt. 
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^  I O.  11.  Status  of  Corporations  Created  under  Federal  Laws.  —  See  notes  6,  7. 
848.    12.  Status  of  Corporations  Organized  by  Domestic  Citizens  under  Laws 

of  Foreign  State  —  Decisions  Having  an  Opposite  Tendency.  —  See  note  2. 

8  It).    13.  Right  to  Protection  of  Corporate  Name. —  See  note  4. 

14.  Control  of  Domestic  Courts  over  Internal  Management  of  Foreign 

Corporations.  — See  note  6. 
8>50.    See  note  3. 

851.    III.  Rights  in  Respect  to  Real  Estate — 1.  In  General  —  a. 

Sta  tement  of  Rule.  —  See  note  3. 

835.  2.  Right  to  Acquire  Mortgages  —  Effect  of  Noncompliance  with  Statutory  Con- 
ditions Precedent  to  Doing  Business.  —  See  note  2. 

858.    7.  Right  of  Eminent  Domain.  —  See  note  4. 
851).    See  note  2. 

8G0.   IV.  Domestic  Statutes  Imposing  Restrictions  on  Right  to  Do 

Business  —  1.  Power  of  State  to  Impose  Restrictions  —  a.  Statement  of  Rule. 

—  See  notes  2,  3. 


122,  82  Am.  St.  Rep.  922.  See  also  the  title 
Constitutional  Law,  970.  2. 

846.  5.  D'Arcy  v.  Connecticut  Mut.  L.  Ins. 
Co.,  108  Tenn.  567,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  846. 
;  6.  Corporations  Organized  under  National  Laws. 
—  Territory  v.  Baker,  (N.  Mex.  1904)  78  Pac. 
Rep.  624;  Matter  of  Cushing,  (Surrogate  Ct.) 
40  Misc.  (N.  Y.)  505. 

7.  Corporations  Organized  by  Congress  Legis- 
lating for  Particular  Territory.  —  Layden  v.  En- 
dowment Rank,  etc.,  128  N.  Car.  546. 

§48.  2.  Foreign  Incorporation  of  Domestic 
Citizens  to  Do  Business  in  Several  States.  —  Where 
all  the  incorporators  of  a  foreign  corporation 
but  one  were  residents  of  the  domestic  state  and 
the  object  of  incorporation  elsewhere  was  the 
advantage  of  less  rigorous  laws  and  the  state 
raised  no  objection,  it  was  held  that  a  suit  might 
be  had  in  the  domestic  courts  to  enforce  the 
rights  of  such  corporation.  Cumberland  Tel., 
etc.,  Co.  v.  Louisville  Home  Telephone  Co.,  114 
Ky.  892. 

849.  4.  Use  of  Name  Not  Restrained  When 
No  Intent  to  Deceive.  —  American  Clay  Mfg.  Co. 
v.  American  Clay  Mfg.  Co.,  31  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  31. 

6.  United  States.  —  Sidway  v.  Missouri  Land, 
etc.,  Co.,  101  Fed.  Rep.  481.  See  also  London, 
etc.,  Bank  v.  Aronstein,  117  Fed.  Rep.  6oi,  54 
C.  C.  A.  663. 

District  of  Columbia.  —  Howard  v.  Chesa- 
peake, etc.,  R.  Co.,  11  App.  Cas.  (D.  C.)  300. 

Massachusetts.  —  See  Richardson  v.  Clinton 
Wall  Trunk  Mfg.  Co.,  181  Mass.  580. 

North  Carolina.  —  Howard  v.  Mutual  Reserve 
Fund  L.  Assoc.,  125  N.  Car.  49. 

Pennsylvania.  —  Madden  v.  Penn  Electric 
Light  Co.,  199  Pa.  St.  454  ;  Harley  v.  Welsh,  16 
Montg.  Co.  Rep.  (Pa.)  13. 

Virginia.  —  Taylor  v.  Mutual  Reserve  Fund 
L.  Assoc.,  97  Va.  60. 

When  Jurisdiction  Exercised.  —  Where  the 
court  acquires  complete  jurisdiction,  and  is  able 
to  enforce  its  determination  in  such  a  manner 
as  to  do  complete  justice,  the  jurisdiction  will 
be  exercised,  although  the  result  may  be  the 
regulation  of  the  internal  affairs  of  a  foreign 
corporation.  State  v.  North  American  Land, 
etc.,  Co..  106  La.  621,  87  Am.  St.  Rep.  309. 

Applications  of  Principle  —  To  Allow  Inspec- 


tion of  Books.  —  At  common  law  a  stockholder 
of  a  foreign  corporation  has  no  right  to  demand 
an  inspection  of  its  books.  But  it  is  otherwise 
by  statute  in  Nezv  York.  People  v.  Knicker- 
bocker Trust  Co.,  (Supm.  Ct.  Spec.  T.)  38  Misc. 
(N.  Y.)  446  ;  People  v.  Montreal,  etc.,  Copper 
Co.,  (Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  282. 

850.  3.  What  Are  Considered  Affairs  Relating 
to  Internal  Management.  —  Howard  v.  Mutual  Re- 
serve Fund  L.  Assoc.,  125  N.  Car.  49;  Taylor 
v.  Mutual  Reserve  Fund  L.  Assoc.,  97  Va.  60. 

Application  of  Rule.  —  Requiring  the  consent 
of  the  stockholders  of  a  foreign  corporation  to 
the  sale  of  mining  ground  is  not  a  regulation  of 
the  internal  affairs  of  the  corporation.  Wil- 
liams v.  Gaylord,  186  U.  S-  157. 

The  directors  may  be  compelled  to  account 
for  the  corporation's  property  taken  and  mis- 
appropriated by  them.  Richardson  v.  Clinton 
Wall  Trunk  Mfg.  Co.,  181  Mass.  580. 

851.  3.  Right  to  Acquire  and  Hold  Realty  — 
By  What  Considerations  Determined.  —  Blodgett 
v.  Lanyon  Zinc  Co.,  120  Fed.  Rep.  893,  58  C.  C. 
A.  79  ;  Lakeview  Land  Co.  v.  San  Antonio  Trac- 
tion Co.,  95  Tex.  252;  Ex  p.  New  Vancouver 
Coal  Min.,  etc.,  Co.,  9  British  Columbia  371, 
reversing  2  British  Columbia  8. 

855.  2.  Noncompliance  with  Statutory  Con. 
ditions  Precedent  to  Doing  Business.  —  A  mort- 
gage, executed  to  a  foreign  corporation  before 
it  has  filed  its  articles,  statement,  and  consent 
of  agent,  as  required  by  statute,  is  voidable. 
Ames  v.  Kruzner,  1  Alaska  598. 

858.  4.  Right  of  Eminent  Domain.  — •  Co- 
lumbus Water  Wdtks  Co.  v.  Long,  121  Ala.  245  ; 
Illinois  State  Trust  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  208  111.  419,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  858;  Southwestern  Telephone 
Co.  v.  Kansas  City,  etc.,  R.  Co.,  108  La.  691 ; 
Southern  Illinois,  etc.,  Bridge  Co.  v.  Stone,  174 
Mo.  1. 

859.  2.  Legislative  Assent  May  Be  Implied. 

—  Compare  Illinois  State  Trust  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  208  111.  419,  holding  that  unless  both 
the  letter  and  the  spirit  of  the  statute  relied 
upon  clearly  confer  the  power,  it  cannot  be  ex- 
ercised. 

860.  2.  May  Exclude  Foreign  Corporations 
Entirely — United  Sta tes.  —  London,  etc.,  Bank 
v.  Aronstein,  117  Fed.  Rep.  601,  54  C.  C.  A. 
663  ;  Cady  v.  Associated  Colonies,  119  Fed.  Rep. 
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861.  See  notes  i,  2,  4. 

b.  Constitutional  Limitations  of  Rule.  —  See  notes  5,  6,  8. 

862.  2.  Enumeration  of  Statutes  —  a.  Statutes  Requiring  Designa- 
tion of  Agent  and  Place  of  Business.  —  See  notes  1,  4. 


420;  Hartford  F.  Ins.  Co.  v.  Perkins,  125  Fed. 
Rep.  502.  See  also  Niagara  F.  Ins.  Co.  v. 
Cornell,  no  Fed.  Rep.  816. 

Arkansas.  — ■  Woodson  v.  State,  69  Ark.  521. 

Illinois.  —  Illinois  State  Trust  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  208  111.  419. 

Kentucky.  —  Com.  v.  Read  Phosphate  Co.,  113 
Ky.  32. 

Louisiana.  —  State  v.  North  American  Land, 
etc.,  Co.,  106  La.  621,  87  Am.  St.  Rep.  309; 
State  v.  New  Orleans  Warehouse  Co.,  109  La. 
64;  State  v.  Hammond  Packing  Co.,  no  La.  180, 
98  Am.  St.  Rep.  4S9. 

Nebraska.  —  State  v.  Fleming,  (Neb.  1903) 
97  N.  W.  Rep.  1063. 

New  York.  —  Woodward  v.  Mutual  Reserve 
L.  Ins.  Co.,  178  N.  Y.  485,  102  Am.  St  Rep. 
519- 

North  Carolina.  —  Debnam  v.  Southern  Bell 
Telephone,  etc.,  Co.,  126  N.  Car.  831;  Lacy  v. 
Armour  Packing  Co.,  134  N.  Car.  567  ;  Fisher  v. 
Traders  Mut.  L.  Ins.  Co.,  136  N.  Car.  217. 

Tennessee.  —  State  v.  Schlitz  Brewing  Co., 
104  Tenn.  715,  78  Am.  St.  Rep.  941  ;  D'Arcy 
v.  Connecticut  Mut.  L.  Ins.  Co.,  108  Tenn.  567. 

Vermont.  —  Cook  v.  Howland,  74  Vt.  393,  93 
Am.  St.  Rep.  912. 

West  Virginia.  — ■  Floyd  v.  National  Loan, 
etc.,  Co.,  49  W.  Va.  327,  87  Am.  St.  Rep.  805. 

860.  3.  Must  Assent  to  Terms  Imposed  by  State 
— United  States.  —  Corley  v.  Travelers'  Protec- 
tive Assoc.,  (C.  C.  A.)  105  Fed.  Rep.  854;  Oak- 
land Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.,  1 18 
Fed.  Rep.  239,  55  C.  C.  A.  93  ;  Cady  v.  Associated 
Colonies,  119  Fed.  Rep.  420;  Frawley  v.  Penn- 
sylvania Casualty  Co.,  124  Fed.  Rep.  259;  Hart- 
ford F.  Ins.  Co.  v.  Perkins,  125  Fed.  Rep.  502; 
U.  S.  Rubber  Co.  v.  Butler  Bros.  Shoe  Co.,  132 
Fed.  Rep.  398.  See  also  Niagara  F.  Ins.  Co.  v. 
Cornell,  no  Fed.  Rep.  816. 

Arkansas.  —  Woodson  v.  State,  69  Ark.  521. 

Colorado.  — ■  Iron  Silver  Min.  Co.  v.  Cowie, 
31  Colo.  455,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  860. 

Delaware.  —  Caldwell  v.  Armour,  1  Penn. 
(Del.)  S4S- 

Illinois.  —  Harding  v.  American  Glucose  Co., 
182  111.  551,  74  Am.  St.  Rep.  189. 

Indiana.  —  People's  Bldg.,  etc.,  Assoc.  v. 
Markley,  27  Ind.  App.  128,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  860;  Security 
Sav.,  etc.,  Assoc.  v.  Elbert,  153  Ind.  198;  Bar- 
ricklow  v.  Stewart,  31  Ind.  App.  446. 

Kentucky.  —  Com.  v.  Read  Phosphate  Co.,  1 13 
Ky.  32. 

Louisiann.  —  Milwaukee  Trust  Co.  v.  Ger- 
mania  Ins.  Co.,  106  La.  669;  State  v.  North 
American  Land,  etc.,  Co.,  106  La.  621,  87  Am. 
St.  Rep.  309- 

Michigan.  —  Pollock  v.  German  F.  Ins.  Co., 
132  Mich.  225,  9  Detroit  Leg.  N.  586. 

Minnesota.  —  Tolerton,  etc.,  Co.  v.  Barck,  84 
Minn.  497 ;  G.  Heileman  Brewing  Co.  v.  Pei- 
meisl.  85  Minn.  121. 

Mississippi. —  Shannon  v.  Georgia  State  Bldg., 
etc.,  Assoc.,  78  Miss.  955,  84  Am.  St.  Rep.  657. 


Missouri.  —  Ehrhardt  v.  Robertson,  78  Mo. 
App.  404. 

Montana.  —  See  Manhattan  Trust  Co.  v. 
Davis,  23  Mont.  273. 

Nebraska.  —  State  v.  Fleming,  (Neb.  1903) 
97  N.  W.  Rep.  1063. 

New  York.  —  Anglo-American  Provision  Co. 
v.  Davis  Provision  Co.,  169  N.  Y.  506,  88  Am. 
St.  Rep.  608  ;  Vaughn  Mach.  Co.  v.  Lighthouse, 
64  N.  Y.  App.  Div.  138;  Dunbarton  Flax  Spin- 
ning Co.  v.  Greenwich,  etc.,  R.  Co.,  87  N.  Y. 
App.  Div.  21. 

North  Carolina.  —  Debnam  v.  Southern  Bell 
Telephone,  etc.,  Co.,  126  N.  Car.  831. 

Ohio.  —  State  v.  .32tna  L.  Ins.  Co.,  69  Ohio 
St.  317. 

Tennessee.  —  State  v.  Schlitz  Brewing  Co., 
104  Tenn.  715,  78  Am.  St.  Rep.  941  ;  State  v. 
Connecticut  Mut.  L.  Ins.  Co.,  106  Tenn.  282; 
D'Arcy  v.  Connecticut  Mut.  L.  Ins.  Co.,  108 
Tenn.  567. 

Vermont.  —  Cook  v.  Howland,  74  Vt.  393,  93 
Am.  St.  Rep.  912. 

§61.  1.  Statutes  Imposing  Conditions  Not  Un- 
constitutional. — ■  Hartford  F.  Ins.  Co.  v.  Perkins, 

125  Fed.  Rep.  502;  Com.  v.  Hogan,  etc.,  Co.,  74 
S.  W.  Rep.  737,  25  Ky.  L.  Rep.  41  ;  Milwaukee 
Trust  Co.  v.  Germania  Ins.  Co.,  106  La.  669. 

Expediency  of  Legislation.  —  Hartford  F.  Ins. 
Co.  v.  Perkins,  125  Fed.  Rep.  502. 

2.  Admission  of  Foreign  Corporations  Discretion- 
ary with  Legislature,  — ■  State  v.  Schlitz  Brewing 
Co.,  104  Tenn.  715,  78  Am.  St.  Rep.  941. 

4.  State  May  Revoke  License.  — ■  Hartford  F. 
Ins.  Co.  v.  Perkins,  125  Fed.  Rep.  502;  State 
v.  Standard  Oil  Co.,  61  Neb.  28,  87  Am.  St. 
Rep.  449  ;  Debnam  V.  Southern  Bell  Telephone, 
etc.,  Co.,  126  N.  Car.  831. 

5.  Statutes  Imposing  Restrictions  Must  Not  Be 
Unconstitutional.  —  Kessler  v.  Perilloux,  127 
Fed.  Rep.  1012,  quoting  13  Am.  and  Eng.  En- 
cyc. of  Law  (2d  ed.)  860,  861  ;  Vaughn  Mach. 
Co.  v.  Lighthouse,  64  N.  Y.  App.  Div.  138; 
Debnam  v.  Southern  Bell  Telephone,  etc.,  Co., 

126  N.  Car.  831.  See  also  Com.  v.  Read  Phos- 
phate Co.,  113  Ky.  32. 

6.  Interstate  Commerce.  —  Kessler  v.  Peril- 
loux, 127  Fed.  Rep.  10 12,  quoting  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  860,  861  ;  Com. 
v.  Hogan,  etc.,  Co.,  74  S.  W.  Rep.  737,  25  Ky. 
L.  Rep.  41  ;  Vaughn  Mach.  Co.  v.  Lighthouse, 
64  N.  Y.  App.  Div.  138  ;  Floyd  v.  National  Loan, 
etc.,  Co.,  49  W.  Va.  327,  87  Am.  St.  Rep.  805. 
See  also  Frawley  v.  Pennsylvania  Casualty  Co., 
124  Fed.  Rep.  259. 

8.  Restrictions  on  Corporations  in  Employ  of 
Government.  —  Floyd  v.  National  Loan,  etc., 
Co.,  49  W.  Va.  327,  87  Am.  St.  Rep.  805.  See 
also  Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S. 
28;  Com.  V.  Read  Phosphate  Co.,  113  Ky.  32; 
Hawley  v.  Hurd,  72  Vt.  122,  82  Am.  St.  Rep. 
922. 

M>"2.  1.  Statutes  Requiring  Appointment  of 
Agent,  Etc.  j-  United  States.  —  U.  S.  Rubber  Co. 
v.  Butler  ifros.  Shoe  Co.,  132  Fed.  Rep.  398. 
See  also  Smith  v.  Empire  State-Idaho  Min.,  etc., 
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Sii'.l.   b.  Statutes  Requiring  Filing  of  Charter,  Etc.  —  See  note  i. 
SO  I.        Retaliatory  Statutes  —  (i)  Constitutionality  of  Statutes. — 
Sec  note  5. 

8<»G.    (2)  Construction  and  Operation  0/  Statutes.  — ■  See  note  1. 

807.  e.  Statutes  Requiring  Agreement  Not  to  Remove  Causes 
to  Federal  Courts.  —  See  note  1. 

808.  3.  Right  to  Compel  Issuance  of  License  on  Complying  with  Statutes.  — 
See  note  7. 

80i>.    See  note  1. 

4.  What  Constitutes  Doing  Business  in  This  Connection  —  a.  Acts 
Held  Not  to  Constitute  Doing  Business  —  (1)  Institution  and  Prosecu- 
tion of  Actions.  —  See  note  2. 

(2)  Si?igle  Acts  of  Business.  — See  note  3 


Co.,  127  Fed.  Rep.  462;  Olson  v.  Buffalo  Hump 
Min.  Co.,  130  Fed.  Rep.  1017. 

Alabama.  —  Hanchey  v.  Southern  Home  Bldg., 
etc.,  Assoc.,  140  Ala.  245. 

Arkansas.  — ■  Lesser  Cotton  Co.  v.  Yates,  69 
Ark.  396. 

Idaho.  —  Smith  v.  Alberta,  etc.,  Exploration, 
etc.,  Co.,  9  Idaho  399. 

Indian  Territory.  —  Amrr.ons  v.  Brunswick- 
Balke  Collender  Co.,  (Indian  Ter.  1904)  82  S. 
W.  Rep.  937. 

Kentucky.  —  Com.  v.  Read  Phosphate  Co.,  113 
Ky.  32  ;  Com.  v.  Parlin,  etc.,  Co.,  80  S.  W.  Rep. 
791,  26  Ky.  L.  Rep.  58. 

Minnesota.  —  G.  Heileman  Brewing  Co.  v. 
Peimeisl,  85  Minn.  121.  See  also  Tolerton,  etc., 
Co.  v.  Barck,  84  Minn.  497. 

Texas.  —  Bankers  Union  of  World  v.  Nabors, 
36  Tex.  Civ.  App.  38. 

Utah. — -Rio  Grande  Western  R.  Co.  v.  Tel- 
luride  Power  Transmission  Co.,  23  Utah  22. 

Reason  for  Rule.  — ■  See  Tolerton,  etc.,  Co.  v. 
Barck,  84  Minn.  497. 

Power  to  Accept  Service  Not  Revocable.  —  Col- 
lier v.  Mutual  Reserve  Fund  L.  Assoc.,  119  Fed. 
Rep.  617;  Davis  v.  Kansas,  etc.,  Coal  Co.,  129 
Fed.  Rep.  149 ;  Woodward  v.  Mutual  Reserve 
L.  Ins.  Co.,  178  N.  Y.  485,  102  Am.  St.  Rep. 
519;  Johnston  v.  Mutual  Reserve  L.  Ins.  Co., 
(Supm.  Ct.  App.  T.)  45  Misc.  (N.  Y.)  316, 
affirmed  104  N.  Y.  App.  Div.  544. 

§62.  4.  What  Designation  of  Place  of  Business 
Sufficient.  —  See  Eslava  v.  New  York  Nat.  Bldg., 
etc.,  Assoc.,  121  Ala.  480. 

863.  1.  Statutes  Requiring  Piling  of  Charter 
—  Constitutionality.  —  Manhattan  Trust  Co.  v. 
Davis,  23  Mont.  273  ;  Ashland  Lumber  Co.  v. 
Detroit  Salt  Co.,  114  Wis.  66. 

§64.  5.  Not  Denial  of  Equal  Protection  of 
Laws.  —  Keystone  Driller  Co.  v.  Superior  Ct., 
138  Cal.  738. 

§6f>.  1.  Strict  Construction  the  Rule.  —  Sher- 
man Nursery  Co.  v.  Aughenbaugh,  93  Minn. 
201. 

§67.  1.  Constitutionality  of  Statutes  Prohibit- 
ing Removal  of  Cause  to  Federal  Courts.  —  Deb- 
nam  v.  Southern  Bell  Telephone,  etc.,  Co.,  126 
N.  Car.  831.  See  also  Hartford  F.  Ins.  Co.  v. 
Perkins,  125  Fed.  Rep.  502. 

§6§.  7.  Refusal  of  Officer  Reviewable  on  Man- 
damus. —  State  v.  Vorys,  69  Ohio  St.  56 ; 
Bankers'  L.  Ins.  Co.  v.  Howland,  73  Vt.  1. 

M»9.  1.  In  Discretion  of  Officer  to  Refuse 
License.  —  Vorys  v.  State,  67  Ohio  St.  15. 


2.  Prosecution  of  Actions — Alabama. —  Eslava 
v.  New  York  Nat.  Bldg.,  etc.,  Assoc.,  121  Ala. 
480. 

Arkansas.  — ■  Buffalo  Zinc,  etc.,  Co.  v.  Crump, 
70  Ark.  525,  91  Am.  St.  Rep.  87. 

Colorado.  —  Kephart  v.  People,  28  Colo.  73. 

Illinois.  —  Havens,  etc.,  Co.  v.  Diamond,  93 
111.  App.  557. 

Nezv  York.  —  Citizens'  State  Bank  v.  Cowles, 
89  N.  Y.  App.  Div.  281,  reversed  180  N.  Y.  346, 
105  Am.  St.  Rep.  765. 

IVisccnsin.  —  Chicago  Title,  etc.,  Co.  v.  Bash- 
ford,  120  Wis.  281. 

3.  Doing  Single  Act  of  Business —  United 
States.  —  Frawley  v.  Pennsylvania  Casualty  Co., 
124  Fed.  Rep.  259,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  869;  Empire  Milling, 
etc.,  Co.  v.  Tombstone  Mill,  etc.,  Co.,  100  Fed. 
Rep.  910;  Oakland  Sugar  Mill  Co.  v.  Fred  W. 
Wolf  Co.,  118  Fed.  Rep.  239,  55  C.  C.  A.  93. 

Indian  Territory.  —  Amnions  v.  Brunswick- 
Balke  Collender  Co.,  (Indian  Ter.  1904)  82  S. 
W.  Rep.  937,  quoting  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  869. 

Kansas.  —  John  Deere  Plow  Co.  i'.  Wyland, 
69  Kan.  255,  quoting  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  869;  Sigel-Campion  Live- 
stock Commission  Co.  v.  Haston,  68  Kan. 
749- 

New  Jersey.  —  Delaware,  etc.,  Canal  Co.  v. 
Mahlenbrock,  63  N.  J.  L.  281  ;  Henry  v.  Siman- 
ton,  64  N.  J.  Eq.  572. 

New  York.  —  See  Vaughn  Mach.  Co.  v.  Light- 
house, 64  N.  Y.  App.  Div.  138. 

Texas.  —  Lane,  etc.,  Co.  v.  City  Electric  Light, 
etc.,  Co.,  31  Tex.  Civ.  App.  449. 

Virginia.  —  Goldsberry  v.  Carter,  100  Va. 
438. 

Instances.  —  Making  a  contract  merely  is  not 
doing  business.  Commercial  Wood,  etc.,  Co.  v. 
Northampton  Portland  Cement  Co.,  (Supm.  Ct. 
Spec.  T.)  41  Misc.  (N.  Y.)  242. 

The  Transaction  of  an  Isolated  Business  Act 
is  not  doing  business  in  a  state.  Doe  v.  Spring- 
field Boiler,  etc.,  Co.,  104  Fed.  Rep.  684,  44  C. 
C.  A.  128. 

When  Single  Act  Constitutes  "  Doing  Business." 

—  A  single  transaction  by  a  foreign  corpora- 
tion may  constitute  a  doing  of  business,  where 
such  transaction  is  a  part  of  the  ordinary  busi- 
ness of  the  corporation,  and  indicates  a  pur- 
pose to  carry  on  a  substantial  part  of  the  deal- 
ings in  the  domestic  state.  John  Deere  Plow 
Co.  v.  Wyland,  69  Kan.  255. 
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870.  (3)  Sales  of  Merchandise  by  Commercial  Corporations. 

1,  3.  4- 

871.  See  notes  1,  3,  4. 

(4)  Acts  in  Relation  to  Insurance.  —  See  note  8. 
873.    See  note  3. 

(5)  Miscellaneous.  —  See  notes  4,  5,  9. 
873.    See  notes  2,  5,  11,  \\a. 


See  notes 


870.  1.  Sales  on  Orders  Approved  at  Home 
Office.  —  Havens,  etc.,  Co.  v.  Diamond,  93  111. 
App.  557,  citing  13  Am.  and  Eng.  Encyc  of 
Law  (2d  ed.)  870 ;  Rock  Island  Plow  Co.  v. 
Peterson,  93  Minn.  356,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  870;  Slaytor-Jennings 
Co.  v.  Specialty  Paper  Box  Co.,  69  N.  J.  L.  214, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2ded.) 
870 :  Vaughn  Mach.  Co.  v.  Lighthouse,  6<  N. 
Y.  App.  Div.  138  ;  Cummer  Lumber  Co.  v.  Asso- 
ciated Manufacturers'  Mut.  F.  Ins.  Corp.,  67 
N.  Y.  App.  Div.  151,  affirmed  173  N.  Y.  633; 
Jones  v.  Keeler,  (Supm.  Ct.  App.  T.)  40  Misc. 
(N.  Y.)  221. 

Sales  by  an  Agent  under  a  Written  Contract 
Addressed  to  and  Accepted  by  the  Corporation  at 
Its  Home  Office. —  Harvard  Co.  v.  Wicht,  99  N. 
Y.  App.  Div.  507.  See  also  Penn  Collieries  Co. 
v.  McKeever,  93  N.  Y.  App.  Div.  303. 

3.  Sales  Through  Itinerant  Salesmen.  —  Com. 
v.  Hogan,  etc.,  Co.,  74  S.  W.  Rep.  737,  25  Ky. 
L.  Rep.  41.  See  also  March-Davis  Cycle  Mfg. 
Co.  v.  Strobridge  Lithographing  Co.,  79  111.  App. 
683;  West  Jersey  Ice  Mfg.  Co.  v.  Armour,  12 
Pa.  Super.  Ct.  443. 

4.  Sales  on  Unsolicited  Order.  —  Wagner  v. 
Meakin,  (C.  C.  A.)  92  Fed.  Rep.  76. 

§71.  1.  Sales  Through  Local  Merchants  on 
Commission.  —  Hovey's  Estate,  9  Pa.  Dist.  183. 

Where  a  commission  merchant  took  an  order 
from  a  dealer  and  forwarded  it  to  a  foreign 
corporation  which  delivered  the  goods  directly 
to  such  dealer,  it  was  held  that  the  corporation 
was  not  "  doing  business  "  within  the  state. 
Waller  v.  Rothfield,  (Supm.  Ct.  App.  T.)  36 
Mfsc.  (N.  Y.)  177.  See  also  Lasater  v.  Purcell 
Mill,  etc.,  Co.,  22  Tex.  Civ.  App.  33. 

3.  Agreement  to  Furnish  and  Set  Up  Machinery. 
—  See  Wolff  Dryer  Co.  v.  Bigler,  192  Pa.  St. 
466. 

4.  Violation  of  Interstate  Commerce  Act  — ■ 

United  States.  —  Wagner  v.  Meakin.  (C.  C.  A.) 
92  Fed.  Rep.  76 ;  Oakland  Sugar  Mill  Co.  v. 
Fred  W.  Wolf  Co.,  118  Fed.  Rep.  239,  55  C.  C. 
A.  93. 

Illinois.  —  Havens,  etc.,  Co.  v.  Diamond,  93 
111.  App.  557. 

Kansas.  —  John  Deere  Plow  Co.  v.  Wyland, 
69  Kan.  255,  citing  13  Am.  and  Eng.  Encyc 
of  Law  (2d  ed.)  870. 

Kentucky.  —  Com.  v.  Hogan,  etc.,  Co.,  74  S. 
W.  Rep.  737,  25  Ky.  L.  Rep.  41. 

Tennessee.  —  Davis,  etc.,  Bldg.,  etc.,  Co.  v. 
Caigle,  (Tenn.  Ch.  1899)  53  S.  W.  Rep.  240. 

Texas.  —  Gale  Mfg.  Co.  v.  Finkclstein,  22 
Tex.  Civ.  App.  241;  Pasteur  Vaccine  Co.  v. 
Burkey,  22  Tex.  Civ.  App.  232 ;  Texas,  etc.,  R. 
Co.  v.  Davis,  93  Tex.  378 ;  Lane,  etc.,  Co.  v. 
City  Electric  Light,  etc.,  Co.,  31  Tex.  Civ.  App. 
449;  De  Witt  v.  Berger  Mfg  Co.,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  334. 

8.  Issuing  Policies  on  Contracts  Made  Outside 


of  State.  —  Frawley  v.  Pennsylvania  Casualty 
Co.,  12.1  Fed.  Rep.  259;  State  v.  Connecticut 
Mut.  L.  Ins.  Co.,  106  Tenn.  282. 

Receipt  of  Insurance  Premiums  at  Bank,  Not  Do- 
ing Business.  —  Swann  v.  Mutual  Reserve  Fund 
L.  Assoc.,  100  Fed.  Rep.  922. 

872.  3.  Other  Acts  in  Relation  to  Policy.  — 
A  foreign  corporation  insuring  its  property  in 
a  domestic  insurance  company  is  not  doing 
business.  Cummer  Lumber  Co.  v.  Associated 
Manufacturers'  Mut.  F.  Ins.  Corp.,  67  N.  Y. 
App.  Div.  151,  affirmed  173  N.  Y.  633. 

4.  Soliciting  Subscriptions  for  Paper,  Not  Doing 
Business.  —  Crocker  v.  Muller,  (Supm.  Ct.  App. 
T.)  40  Misc.  (N.  Y.)  685. 

Soliciting  Advertisements  for  a  publishing  cor- 
poration is  not  doing  business.  Boardman  v. 
S.  S.  McClure  Co.,  123  Fed.  Rep.  614;  Ameri- 
can Contractor  Pub.  Co.  v.  Bagge,  (Supm.  Ct. 
App.  T.)  91  N.  Y.  Supp.  73. 

6.  Purchasing  a  Mortgage  is  not  "  doing  busi- 
ness." Keene  Guaranty  Sav.  Bank  v.  Lawrence, 
32  Wash.  572. 

Passively  Continuing  to  Hold  a  Previously  Ex- 
isting and  Valid  Lien  or  title  is  not  transacting 
business.  Chicago  Title,  etc.,  Co.  v.  Bashford, 
120  Wis.  281. 

9.  Other  Loans. —  See  People's  Bldg.,  etc.,  As- 
soc. v.  Berlin,  201  Pa.  St.  1,  88  Am.  'St.  Rep. 
764  (to  the  same  effect  as  Eastern  Bldg.,  etc., 
Assoc.  v.  Bedford,  88  Fed.  Rep.  7,  set  out  in  the 
original  note ). 

A  loan  made  by  a  construction  company,  not 
chartered  to  engage  in  the  business  of  loaning 
money,  is  not  doing  business.  New  York,  etc., 
Constr.  Co.  v.  Winton.  208  Pa.  St.  467. 

87S.  2.  A  Subscription  to  the  Capital  Stock 
of  a  Foreign  Corporation  is  not  a  doing  of  busi- 
ness. Wildwood  Pavilion  Co.  v.  Hamilton,  15 
Pa.  Super.  Ct.  389 ;  Galena  Min.,  etc.,  Co.  v. 
Frazicr,  20  Pa.  Super.  Ct.  394. 

5.  Purchase  of  Securities.  —  Miller  v.  Williams, 
27  Colo.  34. 

The  Purchase  of  Stock  in  a  Domestic  Corporation 
and  the  Voting  for  Directors  is  not  a  doing  of 
business.  Shepp  v.  Schuylkill  Valley  Traction 
Co.,  17  Montg.  Co.  Rep.  (Pa.)  52. 

11.  Leasing  Land  in  Domestic  State. —  A  for- 
eign corporation  which  has  leased  its  land  to 
tenants  for  agricultural  purposes  sines  it  ceased 
"the  mining  and  sale  of  coal,  and  the  manu- 
facture of  coke  therefrom."  has  not  been  doing 
business  within  an  act  requiring  the  filing  of  its 
charter.  Missouri  Coal,  etc.,  Co.  v.  Ladd,  r6o 
Mo.  435. 

11(7.  Other  Acts  Held  Not  to  Constitute  "  Doing 
Business."  —  Entering  into  a  ccnir.net  with  a 
city  for  lighting  its  streets.  Hogan  v.  St. 
Louis,  iyft  Mo.  149. 

Advertising  the  business  of  the  corporation. 
Rich  v.  Chicago,  etc..  R.  Co.,  34  Wash.  14. 

An  agreement  to  supply  the  public  schools 
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S7  1.       Acts  Held  to  Constitute  Doing  Business.  —  See  notes  i, 

3,  7,  8,  9, 9^. 

>7.1.  V.  Effect  of  Noncompliance  with  Domestic  Statutes  Imposing 
Restrictions  on  Right  to  Do  Business  —  2.  Rule  that  Statutes  Making  It  Un- 
lawful to  Do  Business  Without  Compliance  Avoid  Contracts.  — See  notes  i,  2. 

3.  Effect  of  Noncompliance  Where  Statutes  Impose  Penalties  —  a.  View 
THAT  Contracts  Are  Not  Rendered  Unenforceable  by  Noncom- 
pliance. —  See  note  3. 


with  text  books.  State  v.  American  Book  Co., 
69  Kan.  1. 

Running  a  boat  in  New  York  harbor  as  a 
ferry  between  two  different  points.  Savage  v. 
Atlanta  Home  Ins.  Co.,  55  N.  Y.  App.  Div.  20. 

Receiving  a  note  in  compromise  of  a  claim 
against  a  resident  corporation.  Creteau  v. 
Foote,  etc.,  Glass  Co.,  40  N.  Y.  App.  Div. 

215- 

87-1.  1.  Erecting  and  Furnishing  Dwelling 
Houses  and  Churches.  —  Chicago  Bldg.,  etc.,  Co. 
v.  My  ton,  24  Pa.  Super.  Ct.  16. 

3.  Appointing  Agents  and  Effecting  Loans  in 
Domestic  State.  —  Chattanooga  Nat.  Bldg.,  etc., 
Assoc.  v.  Denson,  189  U.  S.  408;  People's 
Bldg.,  etc.,  Assoc.  v.  Berlin,  15  Pa.  Super.  Ct. 
393.  See  also  J.  B.  Watkins  Land  Mortg.  Co. 
v.  Elliott,  62  Kan.  291,  84  Am.  St.  Rep.  385. 

7.  A  Contract  of  Fire  Insurance,  the  subject  of 
which  is  property  within  the  domestic  state,  is 
an  attempt  to  do  business  in  such  state,  with- 
out regard  to  where  the  contract  was  made. 
Commonwealth  Mut.  F.  Ins.  Co.  v.  Sharpless, 
12  Pa.  Super.  Ct.  333. 

Paying  Benefits  and  Receiving  Applications.  — 
A  foreign  insurance  association,  having  a  post 
in  the  domestic  state,  where  benefits  are  paid 
and  applications  for  membership  are  received, 
is  doing  business  within  such  state.  Corley  v. 
Travelers'  Protective  Assoc.,  (C.  C.  A.)  105 
Fed.  Rep.  857. 

8.  Taking  Notes  for  Other  Purposes.  —  Alle- 
ghany Co.  v.  Allen,  69  N.  J.  L.  270. 

9.  Making  Single  Loans  on  Mortgage.  — -  Peo- 
ple's Bldg.,  etc.,  Assoc.  v.  Markley,  27  Ind. 
App.  128. 

Making  Loan  Through  Traveling  Soliciting 
Agents  is  doing  business,  where  the  prohibition 
of  the  statute  is  against  doing  "  any  business." 
Denson  v.  Chattanooga  Nat.  Bldg.,  etc.,  Assoc., 
107  Fed.  Rep.  777,  46  C.  C.  A.  634,  affirmed 
189  U.  S.  408. 

9a.  Other  Acts  Held  to  Constitute  "  Doing  Busi- 
ness." —  Constructing  a  railroad.  Delaware 
River  Quarry,  etc.,  Co.  v.  Bethlehem,  etc.,  Pass. 
R.  Co.,  204  Pa.  St.  22. 

Maintenance  of  a  place  of  business  con- 
ducted by  a  local  manager  and  the  sale  of  goods 
within  the  domestic  state.  Wall  Paper  Co.'s 
Appeal,  15  Pa.  Super.  Ct.  407. 

A  contract  for  the  delivery  and  storage  of 
ice  at  designated  places  within  the  state.  West 
Jersey  Ice  Mfg.  Co.  v.  Armour,  12  Pa.  Super. 
Ct.  443- 

Appointing  an  agent  in  the  domestic  state  and 
consigning  to  him  goods  for  sale  on  commis- 
sion. Milsom  Rendering,  etc.,  Co.  v.  Kelly,  10 
Pa.  Super.  Ct.  565. 

Buying  timber  and  lumber  within  a  state  and 
shipping  it  out.  Chicago  Mill,  etc.,  Co.  v.  Sims, 
101  Mo.  App.  569. 


The  execution  of  a  contract  of  sale.  Knox- 
ville  Nursery  Co.  v.  Com.,  108  Ky.  6. 

Shipping  agricultural  implements  to  agents  to 
be  stored  and  sold  by  them.  Com.  v.  Parlin, 
etc.,  Co.,  80  S.  W.  Rep.  791,  26  Ky.  L.  Rep.  58. 

Sales  through  factors  on  commission.  U.  S. 
Rubber  Co.  v.  Butler  Bros.  Shoe  Co.,  132  Fed. 
Rep.  398. 

A  contract  whereby  a  foreign  corporation  is 
to  have  control  of  the  manufacturing  and  opera- 
tion of  a  factory  within  a  state.  Diamond  Glue 
Co.  v.'U.  S.  Glue  Co.,  187  U.  S.  61 1. 

875.  1.  Effect  of  Statutes  Making  It  Unlaw- 
ful to  Do  Business. —  Ehrhardt  v.  Robertson,  78 
Mo.  App.  404;  Henni  v.  Fidelity  Bldg.,  etc., 
Assoc.,  61  Neb.  744,  87  Am.  St.  Rep.  519; 
Pioneer  Sav.,  etc.,  Co.  v.  Ever,  62  Neb.  810; 
Milsom  Rendering,  etc.,  Co.  v.  Kelly,  10  Pa. 
Super.  Ct.  565  ;  Commonwealth  Mut.  F.  Ins.  Co. 
v.  Sharpless,  12  Pa.  Super.  Ct.  333;  West  Jer- 
sey Ice  Mfg.  Co.  v.  Armour,  12  Pa.  Super.  Ct. 
443 ;  People's  Bldg.,  etc.,  Assoc.  v.  Berlin,  15 
Pa.  Super.  Ct.  393  ;  People's  Bldg.,  etc.,  Assoc. 
v.  Neal,  15  Pa.  Super.  Ct.  400;  Wall  Paper  Co.'s 
Appeal,  15  Pa.  Super.  Ct.  407;  Chicago  Bldg., 
etc.,  Co.  v.  Myton,  24.  Pa.  Super.  Ct.  16;  Dela- 
ware River  Quarrv,  etc..  Co.  v.  Bethlehem,  etc., 
Pass.  R.  Co.,  204  Pa.  St.  22. 

Effect  of  Statutes  Making  Contracts  Wholly 
Void.  —  Ashland  Lumber  Co.  v.  Detroit  Salt 
Co.,  1 14  Wis.  66. 

2.  Decisions  under  Statutes  Whose  Provisions 
Do  Not  Appear  —  Alabama.  —  Hanchey  v.  South- 
ern Home  Bldg.,  etc.,  Assoc.,  140  Ala.  245. 

Illinois.  —  Illinois  State  Trust  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  208  111.  419. 

Michigan. —  Hoskins  v.  Rochester  Sav.,  etc., 
Assoc.,  133  Mich.  505. 

New  Jersey.  —  Wolf  v.  Lancaster,  70  N.  J. 
L.  201. 

Pennsylvania.  —  Delaware  River  Quarry,  etc., 
Co.  v.  Bethlehem,  etc.,  St.  R.  Co.,  7  Northam. 
Co.  Rep.  (Pa.)  337. 

Tennessee.  — ■  Harris  v.  Columbia  Water,  etc., 
Co.,  108  Tenn.  245. 

Ufah. —  Rio  Grande  Western  R.  Co.  V.  Tellu- 
ride  Power  Transmission  Co.,  23  LTtah  22. 

Cases  Contra.  ■ —  Enterprise  Brewing  Co.  v. 
Grime,  173  Mass.  252;  Millers.  Gates.  22  Mont. 
305  ;  National  Cash  Register  Co.  v.  Wilson,  g 
N.  Dak.  it 2. 

3.  Statutes  Held  Not  to  Render  Contracts  Un- 
enforceable. —  Eslava  v.  New  York  Nat.  Bldg., 
etc.,  Assoc.,  121  Ala.  480;  Buffalo  Zinc,  etc., 
Co.  v.  Crump,  70  Ark.  525,  91  Am.  St.  Rep. 
87 ;  Sutherland-Innes  Co.  v.  Chaney,  72  Ark. 
327 ;  State  v.  American  Book  Co.,  69  Kan.  I  ; 
Hamilton  v.  Reeves,  69  Kan.  844. 

Legislative  Intent. —  Tn  the  absence  of  an  ex- 
press provision  of  statute  to  the  contrary,  the 
innocent  acts  and  contracts  of  a  foreign  cor- 
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876.  b.  Contrary  View.  —  See  note  4. 

877.  4.  Rule  that  Contracts  of  Noncomplying  Corporations  Are  Void  if  Stat- 
ute Contains  Prohibition  but  Imposes  No  Penalty.  —  See  note  2. 

5.  Rule  that  Noncompliance  Only  Suspends  Remedy.  —  See  note  4. 

878.  6.  Rule  that  Question  of  Noncompliance  Cannot  Be  Raised  Collaterally. 
—  See  note  4. 

8.  Application  of  Doctrine  of  Estoppel  to  Contracts  of  Noncomplying 
Corporations  —  a.  Rule  that  Corporation  Cannot  Set  Up  Noncompli- 
ance as  a  Defense.  —  See  note  6. 

880.  b.  Rule  that  Other  Contracting  Party  Is  Estopped  from 
Setting  Up  Noncompliance.  —  See  note  1. 

10.  Effect  of  Statutes  Prohibiting  Suit  in  Case  of  Noncompliance.  — 

See  note  5. 

881.  12.  Status  of  Contracts  in  Case  of  Substantial  Compliance  with  Statu- 
tory Requirements.  —  See  note  1. 

13.  Effect  on  Contracts  Made  Outside  of  Domestic  State.  —  See  note  3. 


poration,  which  has  failed  to  comply  with  the 
statutes  permitting  it  to  do  business  in  the 
state  where  the  contracts  are  made  and  the  acts 
done,  are  valid  and  enforceable,  because  it  is 
not  the  intent  of  the  authors  of  such  laws  to 
strike  down  contracts,  or  acts  in  performance 
cf  them,  that  are  not  evil  in  themselves.  Blod- 
gett  v.  Lanyon  Zinc  Co.,  120  Fed.  Rep.  893,  58 
C.  C.  A.  79- 

876.  4.  Rule  that  Statutes  Render  Contracts 
Unenforceable.  —  Ehrhardt  v.  Robertson,  78  Mo. 
App.  404.  See  also  G.  Heileman  Brewing  Co. 
v.  Peimeisl,  85  Minn.  121. 

877.  2.  Statute  Containing  No  Prohibition  — 
Minnesota.  — Laws  Minn.  1895,  c-  332>  was  not 
intended  to  render  void  and  unenforceable  con- 
tracts made  by  foreign  corporations  without 
complying  with  the  terms  cf  the  act,  but  only 
to  provide  a  mode  of  serving  process  on  such 
corporations.  Tolerton,  etc.,  Co.  v.  Barck,  84 
Minn.  497. 

4.  Noncompliance  Only  Suspends  Remedy.  — 

Security  Sav.,  etc.,  Assoc.  v.  Elbert,  153  Ind. 
198;  North  Mercer  Natural  Gas  Co.  v.  Smith, 
27  Ind.  App.  472 ;  Chicago  Mill,  etc.,  Co.  v. 
Sims,  101  Mo.  App.  569;  Dunbarton  Flax  Spin- 
ning Co.  v.  Greenwich,  etc.,  R.  Co.,  87  N.  Y. 
App.  Div.  21  ;  Lewis  Pub.  Co.  v.  Palmer,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  141. 

Assignee  May  Sue  Where  Corporation  Cannot.  — 
Lindheim  v.  Sitt,  (Supm.  Ct.  Spec.  T.)  33  Misc. 
(N.  Y.)  62. 

878.  4.  Noncompliance  Not  Subject  to  Col- 
lateral Attack.  —  MacCinniss  v.  Boston,  etc., 
Consol.  Copper,  etc.,  Min.  Co.,  20  Mont.  428  ; 
Dunbarton  Flax  Spinning  Co.  v.  Greenwich,  etc., 
R.  Co.,  87  N.  Y.  App.  Div.  21. 

6.  Corporation  Estopped  to  Set  Up  Its  Own 
Wrongful  Acts. — -Corley  v.  Travelers'  Protective 
Assoc.,  (C.  C.  A.)  105  Fed.  Rep.  854;  Greaves 
v.  Posner,  in  Iowa  651:  Fisher  v.  Traders 
Milt  L.  Ins.  Co.,  136  N.  Car..  217. 

88O.  1.  Party  Contracting  with  Corporation 
Estopped  to  Set  Up  Noncompliance —  United 
States.  —  Blodgett  v.  Lanyon  Zinc  Co.,  120  Fed. 
Rep.  893,  58  C.  C.  A.  79. 

Alabama.  —  Greenville  v.  Greenville  Water 
Works  Co.,  125  Ala.  625. 

Colorado.  —  Miller  v.  Williams,  27  Colo.  34. 

lowo. —  Spinney  v.  Miller,  114  Iowa  210,  89 
Am.  St  Rep.  351. 


Kansas.  —  State  v.  American  Bock  Co.,  69 
Kan.  1. 

Kentucky.  —  Hallam  v.  Ashford,  70  S.  W. 
Rep.  197,  24  Ky.  L.  Rep.  870. 

5.  Statutes  Denying  Right  to  Sue.  —  Union 
Cloak,  etc.,  Co.  v.  Carpenter,  102  111.  App.  339; 
Central  Mfg.  Co.  v.  Briggs,  106  111.  App.  417; 
G.  Heileman  Brewing  Co.  v.  Peimeisl,  85  Minn. 
121  ;  South  Amboy  Terra  Cotta  Co.  v.  Poer- 
schke,  (Supm.  Ct.  App.  T.)  45  Misc.  (N.  Y.) 
358.  See  also  Havens,  etc.,  Co.  v.  Diamond, 
93  111.  App.  557. 

Noncompliance  with  such  a  statute  does  not 
make  a  foreign  corporation  a  trespasser  in  using 
a  highway  in  the  state.  Bischoff  v.  Automobile 
Touring  Co.,  97  N.  Y.  App.  Div.  17. 

Such  a  statute  does  not  prohibit  a  foreign 
corporation  from  defending  a  suit  or  maintain- 
ing actions  in  the  federal  courts.  Blodgett  v. 
Lanyon  Zinc  Co.,  120  Fed.  Rep.  893,  58  C.  C. 
A.  79- 

Compliance  After  Making  of  Contract.  ■ —  Com- 
pliance with  such  a  statute  after  making  the 
contract  will  not  remove  the  bar  of  the  statute. 
G.  Heileman  Brewing  Co.  v.  Peimeisl,  85  Minn. 
121. 

881.    1.  Substantial  Compliance  with  Statutes. 

—  An  action  brought  by  a  foreign  corporation 
will  not  be  dismissed,  where  the  statute  is  not 
technically  complied  with,  there  being  an  honest 
effort  to  comply  with  the  statute  and  a  compli- 
ance had  as  far  as  possible.  Jordan  v.  Western 
Union  Tel.  Co.,  69  Kan.  140. 

3.  Effect  on  Contracts  Made  Outside  Domestio 
State  — ■  Alabama.  —  American  Bldg.,  etc., 
Assoc.  v.  Haley,  132  Ala.  135. 

Illinois. — -See  March-Davis  Cycle  Mfg.  Co. 
v.  Strobridge  Lithographing  Co.,  79  111.  App.  683. 

New  Jersey.  —  MacMillan  Co.  v.  Stewart,  69 
N.  J.  L.  212;  Slaytor-Jennings  Co.  v.  Specialty 
Paper  Box  Co.,  69  N.  J.  L.  214. 

New  York.  —  Matter  of  Simonds  Furnace 
Co.,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  .209; 
Box  Board,  etc.,  Co.  v.  Vinccnnes  Paper  Co., 
(Supm.  Cr.  Spec.  T.)  45  Misc.  (N.  Y.)  1, 
affirmed  98  N.  Y.  App.  Div.  623. 

Tennessee.  —  W.  W.  Kimball  Co.  v.  First  Nat. 
Bank,  1  Tenn.  Ch.  App.  505. 

Texas.  —  Security  Co.  v.  Panhandle  Nat. 
Bank,  93  Tex.  575  ;  Lakeview  Land  Co.  v.  San 
Antonio  Tiaction  Co.,  95  Tex.  252. 
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14.  Effect  on  Existing  Contracts  of  Statutes  Imposing  Conditions. — 

Sec  note  4. 

16.  Effect  of  Noncompliance  on  Enforcement  of  Domestic  Contract  in 
Another  State.  —  See  note  6. 

883.  17.  Rights  of  Innocent  Third  Parties  Who  Have  Purchased  Notes  Given 
to  Noncomplying  Company.  —  Sec  note  1. 

18.  How  Noncompliance  Affects  Rights  of  Corporation  as  Against  Its 
Agent  and  His  Sureties.  —  See  note  4. 

^Ml.    20.  Ouster  of  Foreign  Corporation  for  Noncompliance.  —  See  note  3. 

884.  VI.  Domestication  of  Foreign  Corporations  —  1.  Acts  Held  Not 
to  Constitute  Domestication.  —  See  notes  3,  6. 

883.    2.  Adoption  of  Foreign  Corporation.  —  See  notes  1,  2. 

Language  of  Statute  Must  Imply  Adoption.  —  See  note  4. 
880.    Effett  of  Adoption.  —  See  note  3. 

887.  3.  Interstate  Consolidation  of  Corporations  —  c.  Status  of  Consoli- 
dated CORPORATION  —  (1)  A  Domestic  Corporation  of  Each  State.  —  See 
notes  3,  5. 

889.  4.  Status  of  Adopted  or  Consolidated  Corporations  for  Jurisdictional 

Purposes.  —  See  note  4. 

890.  See  notes  i,  2,  4. 

891.  VLT.  Actions  By  and  Against  Foreign  Corporations  —  1.  Right  to 

Sue — a.  In  General.  — See  note  1. 


Virginia.  —  Goldsberry  v.  Carter,  100  Va. 
43?- 

§  *  1 .  4.  Effect  of  Statutes  on  Existing  Contracts. 

—  Sidway  v.  Harris,  66  Ark.  387  ;  Richardson  v. 
U.  S.  Mortgage,  etc.,  Co.,  194  111.  259;  Security 
Sav.,  etc.,  Assoc.  v.  Elbert.  133  Ind.  198;  Na- 
tional Home  Bide.,  etc..  Assoc.  y.  Black,  153 
Ind.  701  ;  Keystone  Mfg.  Co.  v.  Howe,  89 
Minn.  256,  citing  13  Am.  and  Eng.  Encvc.  of 
Law  (2d  ed.)  881  ;  Atlantic  Constr.  Co.  v. 
Kreusler,  40  N.  Y.  App.  Div.  268 ;  MacLeod  v. 
Putnam,  24  R.  I.  500. 

Impairment  of  Contract  Obligation.  —  Lewis 
Pub.  Co.  v.  Lenz,  86  N.  Y.  App.  Div.  451. 

6.  Suit  Brought  in  Another  State.  —  Alleghany 
Co.  v.  Allen,  69  N.  J.  L.  270. 

882.  1.  Rights  of  Innocent  Purchasers  of 
Notes.  —  Hamilton  v.  Fowler,  99  Fed.  Rep.  18, 
40  C.  C.  A.  47  ;  National  Bank  of  Commerce  v. 
Pick,  (N.  Dak.  1904)  99  N.  W.  Rep.  63. 

Note  Held  Void.  —  Massillon  First  Nat.  Bank 
v.  Coughron,  (Tenn.  Ch.  1899)  52  S.  W.  Rep. 
1 1 12. 

4.  Rights  of  Company  Not  Based  on  Bond.  — 

Georgia  Home  Ins.  Co.  v.  Boykin,  137  Ala.  350; 
Hovey's  Estate,  198  Pa.  St.  383.  See  also 
Julius  King  Optical  Co.  v.  Royal  Ins.  Co.,  24 
Pa.  Super.  Ct.  527. 

883.  3.  Ouster  of  Foreign  Corporations.  — 
State  v.  Standard  Oil  Co.,  61  Neb.  28,  87  Am. 
St.  Rep.  449. 

884.  3.  License  with  Greater  Powers.  —  The 
acceptance  of  an  act,  which  amounts  to  mere 
license  to  e  foreign  corporation  to  do  business 
with  greater  powers  than  it  possessed  under  the 
laws  of  the  state  of  its  creation,  does  not  make 
it  a  domestic  corporation.  Goodloe  v.  Tennes- 
see Coal,  etc.,  Co..  117  Fed  Rep.  348. 

6.  Where  Domestic  Charter  Is  Filed  Without 
the  Knowledge  and  Consent  of  the  Corporation.  — 
Mutual  Reserve  Fund  L.  Assoc.  v.  Thompson, 
125  N.  Car.  435. 

885.  1.  Adoption  of  Foreign  Corporation.  — 


Louisville,  etc.,  R.  Co.  v.  Louisville  Trust  Co.,  174 
U.  S.  552  ;  Russell  v.  St.  Louis  Southwestern  R. 
Co.,  71  Ark.  451  ;  Dcbnam  v.  Southern  Bell 
Telephone,  etc..  Co.,  126  N.  Car.  831. 

2.  Louisville,  etc.,  R.  Co.  v.  Louisville  Trust 
Co.,  174  U.  S.  552. 

4.  Language  of  Statute  Must  Imply  Adoption. 

—  Louisville,  etc.,  R.  Co.  v.  Louisville  Trust 
Co.,  174  U.  S.  552;  Sidway  v.  Missouri  Land, 
etc.,  Co.,  101  Fed.  Rep.  481. 

886.  3.  Status  of  Adopted  Corporation.  — 
Debnam  v.  Southern  Bell  Telephone,  etc.,  Co., 
126  N.  Car.  831. 

887.  3.  Consolidated  Corporation  a  Corpora- 
tion of  Each  State.  —  Winn  v.  Wabash  R.  Co.,  118 
Fed.  Rep.  55. 

5.  Existence  Dependent  on  Laws  of  Each  State. 

—  Winn  v.  Wabash  R.  Co.,  118  Fed.  Ren.  55. 

889.  4.  Status  for   Jurisdictional  Purposes. 

—  Goodwin  v.  New  York,  etc..  R.  Co.,  124  Fed. 
Rep.  358  ;  Alabama,  etc.,  Mfg.  Co.  v.  Riverdale 
Cotton  Mills,  (C.  C.  A.)  127  Fed.  Rep.  497; 
Debnam  v.  Southern  Bell  Telephone,  etc.,  Co., 
126  N.  Car.  831. 

890.  1.  Whether  Adopted  Corporation  Citizen 
of  State  Adopting  for  Jurisdictional  Purposes  — 
The  Affirmative  View.  —  Lnyden  v.  Endowment 
Rank,  etc.,  128  N.  Car.  546. 

2.  Contrary  View.  —  Louisville,  etc.,  R.  Co.  v. 
Louisville  Trust  Co.,  174  U.  S.  552. 

4.  Whether  Consolidated  Corporation  a  Citizen 
of  Each  State  for  Jurisdictional  Purposes  —  Affirm- 
ative View.  —  Winn  v.  Wabash  R.  Co.,  118 
Fed.  Rep.  55  ;  Dodd  v.  Louisville  Bridge  Co., 
130  Fed.  Rep.  1S6. 

891.  I.  Right  to  Sue  —  Delaware.  —  E.  F. 
Kirwan  Mfg.  Co.  *■.  Pruxton,  2  Penn.  (Del^) 
48. 

Illinois.  —  Havens,  etc.,  Co.  v.  Diamond,  93 
Til.  App.  557. 

Kansas.  —  Colonial,  etc.,  Mortg.  Co.  v.  Catlin, 
8  Kan.  App.  860.  57  Pac.  Rep.  140. 

Louisiana. —  Buck  if.  Massie,  109  La.  776. 
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892.  b.  For  What  Causes  of  Action  —  Torts.  —  See  note  8. 

893.  2.  Liability  to  Be  Sued  —  a.  Where  Corporation  Is  Not  Doing 
Business  in  Domestic  State.  —  See  note  i. 

894.  b.  Where  Corporation  Is  Doing  Business  in  Domestic 
STATE  —  (i)  English  Rule.  —  See  note  I. 

(2)  Common-law  Rule  in  America.  —  See  note  2. 

(3)  Under  Statutes  Requiring  Corporations  to  Maintain  Known 
Place  of  Business  and  Resident  Agent.  —  See  notes  4,  5. 

895.  See  notes  1,  2,  3. 

(4)  Modern  Relaxation  of  Common-law  Rule.  —  See  note  6. 

898.  (9)  Suits  of  Nonresidents  Against  Foreign  Corporatio)is —  (b)  Right 
of  Suit  under  Statutes  Authorizing  It.  —  See  note  8. 


Co 


Mahoney, 
etc.,  Constr.  Co. 


Missouri.  —  See  Frick  Co.  v.  Marshall,  86 
Mo.  App.  463. 

A  ebraska.  —  Schmidt,  etc., 
60  Neb.  20. 

Pennsylvania.  —  New  York, 
v.  Winton,  208  Pa.  St.  467. 

892.  8.  Effect  of  Noncompliance  with  Statutes. 
—  Delaware,  etc.,  Tel..  etc.,  Co.  v.  Pensauken 
Tp.,  116  Fed.  Rep.  910. 

893.  1.  Corporations  Not  Doing  Business  in 
Domestic  State  —  United  States.  —  Mecke  v.  Val- 
leytown  Mineral  Co.,  93  Fed.  Rep.  697,  35  C.  C. 
A.  151  ;  Eirich  v.  Donnelly  Contracting  Co.,  104 
Fed.  Rep.  1  ;  Doe  v.  Springfield  Boiler,  etc.,  Co., 
104  Fed.  Rep.  684.  44  C.  C.  A.  128;  Conley  v. 
Mathieson  Alkali  Works,  no  Fed.  Rep.  730, 
t  firmed  190  U.  S.  406;  Cady  v.  Associated 
Colonies,  119  Fed.  Rep.  420;  Boardrr.an  v.  S.  S. 
McClure  Co.,  123  Fed.  Rep.  614;  Frawley  v. 
Pennsylvania  Casualty  Co.,  124  Fed.  Rep.  259; 
Central  Grain,  etc.,  Exch.  v.  Board  of  Trade, 
125  Fed.  Rep.  463,  60  C.  C.  A.  299;  Earle  v. 
Chesapeake,  etc.,  R.  Co.,  127  Fed.  Rep.  235; 
Martin  v.  New  Trinidad  Lake  Asphalt  Co.,  130 
Fed.  Rep.  394. 

Alabama.  —  See  Lee  v.  Baird,  139  Ala. 
526. 

California.  —  Eureka  Mercantile  Co.  V.  Cali- 
fornia Ins.  Co.,  130  Cal.  153. 

Illinois.  — ■  Schillinger  Bros.  Co  v.  Henderson 
Brewing  Co.,  107  111.  App.  335. 

Kansas.  —  See  J.  B.  Watkins  Land  Mortg. 
Co.  v.  Elliott,  62  Kan.  291,  84  Am.  St.  Rep.  385. 

Louisiana.  —  See  Payne  v.  East  Union  Lum- 
ber Co.,  109  La.  706. 

Missouri.—  Zelnicker  Supply  Co.  v.  Missis- 
sippi Cotton  Oil  Co.,  103  Mo.  App.  94. 

New  Jersey.  —  Puster  v.  Parker  Mercantile 
Co.,  (N.  J.  1904)  59  Atl.  Ren.  232-  See  also 
Goldmark  v.  Magnolia  Metal  Co.,  65  N.  J.  L. 
34i- 

North  Carolina. — Jester  v.  Baltimore  Steam 
Packet  Co..  131  N.  Car.  54. 

South  Carolina.  —  Abbeville  Electric  Light, 
etc.,  Co.  v.  Western  Electrical  Supply  Co.,  61 
S.  Car.  36T,  85  Am.  St.  Rep.  890. 

Washington.  —  Rich  V.  Chicago,  etc.,  R.  Co., 
34  Wash.  14. 

Where  License  Revoked.  — The  status  of  a  for- 
eign corporation  whose  license  has  been  revoked 
is  the  same  as  if  it  had  never  done  business  in 
the  state.  Swann  v.  Mutual  Reserve  Fund  L. 
Assoc.,  100  Fed.  Rep.  022. 

Service  on  Resident  Director  Held  Insufficient. 

 Conley  v.  Mathieson  Alkali  Works,  190  U. 

S.  406;  Gecr  v.  Mathieson  Alkali  Works,  190 


U.  S.  428;  Reilly  v.  Philadelphia,  etc.,  R.  Co., 
109  Fed.  Rep.  349. 

894.  1.  English  Rule.  —  Merritt  v.  Copper 
Crown  Co.,  36  Nova  Scotia  383. 

2.  Rule  at  Common  Law  in  America. —  Pullman 
Palace  Car  Co.  v.  Harrison,  122  Ala.  149,  82 
Am.  St.  Rep.  68. 

4.  Constitutionality  of  Statutes.  —  Empire 
Milling  etc.,  Co.  v.  Tombstone  Mill,  etc.,  Co., 
100  Fed.  Rep.  oio. 

5  Sufficiency  of  Service  to  Support  Jurisdiction. 
—  I  esser  Cotton  Co.  v.  Yates,  69  Ark.  396 ; 
Cathcart  v.  Cincinnati,  itc,  R.  Co.,  ic8  Ga.  253; 
State  v.  North  American  Land,  etc.,  Co.,  106 
La.  621,  87  Am.  St.  Rep.  309;  Sievers  v.  Dalles, 
etc.,  Nav.  Co.,  24  Wash.  302. 

Service  on  Insurance  Agent  Who  Issued  Policy 
Sufficient.  —  Purvangher  v.  Union  Casualty, 
etc.,  Co.,  81  Miss.  32. 

Service  Must  Be  Blade  on  an  Agent  upon  Whom 
Service  Is  Authorized,  or  it  must  be  shown  that 
such  agent  could  not  be  found.  Venner  v.  Den- 
ver Union  Water  Co.,  32  Colo.  207. 

Service  on  Agent  Corporation  Sufficient.  —  Xew- 
comb  v.  New  York  Cent.,  etc.,  R.  Co.,  182  Mo. 
687. 

After  a  Foreign  Corporation  Has  Withdrawn 

and  is  represented  no  longer  by  the  designated 
agent,  service  uoon  him  is  insufficient  Forrest 
v.  Pittsburgh  Bridge  Co.,  (C.  C.  A.)  116  Fed. 
Rep.  357- 

Service  on  Insurance  Commissioner  Held  Suffi- 
cient. —  Old  Wayne  Mut.  L.  Assoc.  v.  Flynn, 
(Ind.  App.  1903)  66  N.  E.  Rep.  57;  Germania 
Ins.  Co.  v.  Ashby,  112  Ky.  303,  99  Am.  St.  Rep. 
295  ;  Mutual  Reserve  Fund  L.  Assoc.  v.  Phelps, 
190  U.  S.  147. 

895.  1.  In  Federal  Courts.  — Reilly  v.  Phila- 
delphia, etc  ,  R.  Co.,  109  Fed.  Rep.  349. 

2.  Doing  Business  on  Implied  Assent  to  State 
Laws.  — Reillyr.  Philadelphia,  etc.,  R.  Co.,  109 
Fed.  Rep.  349. 

3.  Noncompliance  with  Laws  —  How  Rule  Af- 
fected By.  —  American  Cotton  Co.  v.  Bcasley, 
(C.  C.  A.)  n6  Fed.  Rep.  256. 

6.  Statutes  Authorizing  Service  of  Process  Un- 
necessary. —  Weston  v.  Citizen's  Nat.  Bank,  64 
N.  Y.  App.  Div.  148.  quoting  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  895.  See  also  Mc- 
Cord  Lumber  Co.  v.  Doyle,  97  Fed.  Rep.  22.  38 
C.  C.  A.  ^4:  Banister  v.  Weber  Gas,  etc.,  En- 
gine Co.,  82  Mo.  App.  528. 

898.  8.  A  Director  of  a  For9ign  Corporation 
may  sue  for  an  arcounting  under  Code  Civ. 
Pro.  N.  Y.,  §  1782.  Miller  v.  Ouincy,  179  N. 
Y.  294,  reversing  88  N.  Y.  App.  Div.  529. 
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>99.     (o)  Right  of  Suit  under  Statutes  Restricting  to  Specified  Cas«s.  —  See  note  2. 

901.  3.  Proof  of  Corporate  Existence — a.  In  Civil  Cases. — ■  See  note  4. 
90tl.    /'.  In  Criminal  Cases.  — See  note  3. 

4.  Proof  of  Compliance  with  Statutory  Requirements.  —  See  notes 

4,  6.  8. 

1MH.  6.  Statute  of  Limitations  —  a.  Rtght  of  FOREIGN  CORPORATION 
to  Plead  Domestic  Statute  of  Limitations  as  a  Defense.  —  See  note  2. 

900.  VIII.  Proceedings  in  Rem,  Attachment,  and  Garnishment  — 
2.  Attachment  —  a.  Liability  to  Attachment.  —  See  note  1. 

c.  Attachment  by  Nonresident  Creditors.  —  See  note  7. 
IX.  Dissolution  of  Foreign  Corporations.  —  See  notes  3,  5, 


907. 
908. 

7,8,  10. 
909. 


Control  of  Domestic  Court  over  Assets  Within  Its  Jurisdiction.  —  See  note  I. 

X.  Receivers  of  Foreign  Corporations — 1.  Appointment  by  Do- 
mestic Court —  a.  Where  Domiciliary  Receiver  Has  Not  Been  Ap- 
pointed —  Power  of  Domestic  Courts  to  Appoint  Receiver.  —  See  notes  2,  4. 

Grounds  for  Appointing  Receiver.  —  See  note  8. 


§99.  2.  Statutes  Restricting  Suit  to  Specified 
Cases.  —  Bryan  v.  Western  Union  Tel.  Co.,  133 
N.  Car.  603. 

901.  4.  Prima  Facie  Proof  of  the  Existence 
of  a  Corporation  Plaintiff  is  sufficient  where  the 
defendant  fails  to  make  the  existence  of  the 
corporation  an  issue  in  the  case.  MacMillan 
Co.  v.  Stewart,  69  N.  J.  L.  212. 

903.  3.  Corporate  Existence  May  Be  Proved 
by  a  duly  certified  copy  of  the  charter.  Com. 
V.  Corkery,  175  Mass.  460. 

4.  License  to  Do  Business.  —  Washington  Nat. 
Bldg.,  etc.,  Assoc.  v.  Stanley,  38  Oregon  319, 
84  Am.  St.  Rep.  793. 

6.  Suit  on  Contract.  —  Lehigh  Valley  Coal  Co. 
v.  Gilmore,  93  Minn.  432. 

8.  Parlin,  etc.,  Co  v.  Boatman,  84  Mo.  App. 
67.    See  also  State  v.  Hudson,  86  Mo.  App.  501. 

90-1.  2.  Right  to  Plead  Statute  Denied.  — 
See  McClure  v.  Supreme  Lodge,  etc.,  41  N.  Y. 
App.  Div.  131. 

906.  1.  Liability  to  Attachment. — Voss  v. 
Evans  Marble  Co.,  101  111.  App.  373;  Goldmark 
v.  Magnolia  Metal  Co.,  65  N.  J.  L.  341  ;  Diener 
V.  Wopsononock  Hotel  Co.,  10  Pa.  Dist.  57. 

No  Attachment  for  Tort  Committed  in  Another 
State.  —  Pullman  Palace  Car  Co.  v.  Harrison, 
122  Ala.  149,  82  Am.  St.  Rep.  68. 

907.  7.  Attachment  by  Nonresidents.  —  Cool- 
idge  v.  American  Realty  Co.,  91  N.  Y.  App. 
Div.  14.  See  also  Hodgson  v.  Southern  Bldg., 
etc.,  Assoc.,  91  Md.  439. 

90§.  3.  State  Has  No  Power  to  Dissolve 
Foreign  Corporation.  —  Sidway  v.  Missouri  Land, 
etc..  Cc,  101  Fed.  Rep.  481  ;  Richardson  v. 
Clinton  Wall  Trunk  Mfg.  Co.,  181  Mass.  580; 
Miller  v.  Barlow,  88  N.  Y.  App.  Div.  529, 
reversed  T79  N.  Y.  294. 

5.  Effect  of  Decree  of  Dissolution  in  Domiciliary 
8tate.  — A  foreign  corporation  dissolved  in  the 
domiciliary  state  is  deemed  to  be  alive  in  the 
foreign  state,  so  far  as  to  save  the  remedies 
of  its  own  citizens  against  property  within  its 
own  jurisdiction.  Hammond  v.  National  L. 
Assoc.,  58  N.  Y.  App.  Div.  453,  appeal  dis- 
missed 168  N.  Y.  262. 

7.  Abatement  of  Suits  Against  Corporation.  — 
Fitts  v.  National  L.  Assoc.,  130  Ala.  413,  cit- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 


908.  See  aiso  Matter  of  Stewart,  (Supm.  Ct. 
Spec.  T.)  39  Misc.  (N.  Y.)  275.  But  see 
Hammond  v.  National  L.  Assoc.,  58  N.  Y.  App. 
Div.  453,  appeal  dismissed  168  N.  Y.  262. 

8.  Statute  Held  Not  to  Apply  to  Foreign  Cor- 
porations.—  Fitts  v.  National  L.  Assoc.,  130 
Ala.  413;  Olds  v.  City  Trust,  etc.,  Co.,  185 
Mass.  50°,  102  Am.  St.  Rep.  356. 

10.  Invalidity  of  Judgment  Against  Dissolved 
Corporation. — Matter  of  Stewart,  (Supm.  Ct. 
Spec.  T.)  39  Misc.  (N.  Y.)  275. 

909.  1.  Control  of  Domestic  Court  over  Local 
Assets.  —  People  v.  Granite  State  Provident 
Assoc.,  41  N.  Y.  App.  Div.  257.  affirmed  161  N. 
Y.  492. 

2.  Appointing  Receiver  for  Foreign  Corporation. 

— ■  Shinney  v.  North  American  Sav.,  etc.,  Co., 
97  Fed.  Rep.  9  ;  Reusens  v.  Manufacturing,  etc., 
Co.,  99  N.  Y.  App.  Div.  214. 

A  receiver  will  not  be  appointed  where  the 
receivership  will  amount  in  effect  to  a  dissolu- 
tion of  the  corporation.  Richardson  v.  Clinton 
Wall  Trunk  Mfg.  Co.,  1S1  Mass.  580. 

4.  Inherent  Right  of  Court  of  Equity  to  Ap- 
point. —  The  Supreme  Court  has  jurisdiction  to 
appoint  a  receiver  of  the  assets  of  an  insolvent 
foreign  corporation.  Popper  v.  Supreme  Coun- 
cil, etc.,  61  N.  Y.  App.  Div.  405. 

8.  Grounds  of  Appointment  —  Fraudulent  Dis- 
position of  Assets.  ■ — Whitman  Holmes  Pub. 
Co.,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  47. 

Dissipation  of  Assets  in  Litigation.  —  Where 
an  insolvent  foreign  corporation  has  property 
in  New  York  which  is  ir.  danger  of  being 
wasted  and  dissipated  in  litigation,  through 
claims  cf  resident  attaching  creditors  and  of  a 
foreign  receiver,  a  resident  creditor  not  se- 
cured by  attachment  can  maintain  an  action  in 
his  own  behalf  for  an  appointment  of  a  receiver. 
Popper  v.  Supreme  Council,  etc.,  61  N.  Y.  App. 
Div.  405. 

Where  a  Foreign  Corporation  Is  Solvent  a  re- 
ceiver will  not  be  appointed  to  wind  up  its- 
affairs,  the  suit  being  brought  by  a  minority 
stockholder  who  complains  alone  of  its  internal 
management  whereby  the  value  of  his  stock  has 
been  diminished,  and  is  threatened  with  further 
loss.  Sidway  v.  Missouri  Land,  etc.,  Co.,  101 
Fed.  Rep.  481. 
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911.  b.  As  Ancillary  to  Domiciliary  Receivers.  — See  note  2. 

2.  Recognition   of  Receivers   Appointed  in   Domiciliary  State  —  a. 

Comity  the  Basis  of  Recognition.  —  See  notes  3,  4,  5. 

912.  b.  Cases  to  Which  Comity  Does  Not  Extend.  —  See  notes 
h  2.  3. 

913.  c.  Cases  to  Which  Comity  Will  Be  Extended  —  in  General.— 
See  note  5. 


911.  2.  Noncompliance  of  Corporation  with 
Statutory  Requirements. —  Wilson  v.  Keels,  54  S. 
Car.  545,  71  Am.  St.  Rep.  816. 

3.  Foreign  Receiver  Without  Extraterritorial 
Authority.  —  Hale  v.  Allinson,  188  U.  S.  56  ; 
Lewis  v.  American  Naval  Stores  Co.,  119  Fed. 
Rep.  391  ;  Barley  v.  Gittings,  15  App.  Cas.  (D. 
C.)  427. 

4.  Must  Exercise  Powers  Within  State  Where 
Appointed.  —  Frowert  v.  Blank,  205  Pa.  St.  302. 

6.  Effect  of  Comity.  —  Lewis  W.American  Naval 
Stores  Co.,  ;i9  Fed.  Rep.  391;  Barley  v.  Git- 
tings, 15  App.  Cas.  (D.  C.)  427;  Frowert  v. 
Blank,  205  Pa.  St.  302;  Wilson  v.  Keels,  54 
S.  Car.  545,  71  Am.  St.  Rep.  816.  See  also 
Tompkins  v.  Blakey,  70  N.  H.  584. 

912.  1.  Duty  of  State  to  Its  Own  Citizens.— 
Frowert  v.  Blank,  205  Pa.  St.  302,  quoting  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  912. 


2.  Rights  of  Domestic  Creditors  as  Against 
Foreign  Receiver.  —  Frowert  v.  Blank,  205  Pa. 
St.  302,  quoting  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ea.)  912. 

Applications  of  Rule. — A  receiver  of  a  foreign 
corporation,  appointed  by  the  courts  of  its  domi- 
cil,  who  has  not  taken  actual  possession  of  the 
property,  does  not  thereby  Require  such  title  to 
the  property  of  the  corporation  situate  in  the 
domestic  state  as  to  defeat  an  attachment  sub- 
sequently issued  at  the  instance  of  a  creditor 
by  the  courts  of  such  state.  Gray  v.  Covert, 
25  Ind.  App.  561,  81  Am.  St.  Rep.  117. 

3.  People  v.  Granite  State  Provident  Assoc., 
41  N.  Y.  App.  Div.  257,  affirmed  161  N.  Y.  492. 

913.  5.  Suit  to  Recover  Debt  Due  by  a  Resi- 
dent of  the  Domestic  State. —  Hallam  v.  Ashford, 
70  S.  W.  Rep.  197,  24  Ky.  L.  Rep.  870. 


FOREIGN  EXECUTORS  AND  ADMINISTRATORS 

By  Alfred  Pizey. 

910.    I.  DEFINITIONS  —  A  Foreign  Executor  or  Administrator.  —  See  note  I. 
An  Ancillary  Administrator. —  See  note  2. 

II.  Territorial  Limitation  of  Authority  of  Representative  — 
1.  Common-law  Rule  —  a.  In  General.  —  See  note  3. 

919.  III.  Distinction  Between  Principal  and  Ancillary  Administra- 
tions. —  See  note  4. 


91G.  1.  Definitions.  —  A  foreign  executor  is 
cne  who  derives  his  authority  from  another 
state  or  nation.  McCahan  v.  Reeder,  10  Pa. 
Dist.  298,  23  Pa.  Cc.  Ct.  148. 

By  the  phrase  "  foreign  executor  "  the  courts 
never  mean  the  mere  nonresidence  of  the  in- 
dividual holding  the  office,  but  the  foreign 
origin  of  the  representative  character.  Hopper 
v.  Hopper,  125  N.  Y.  400,  quoted  with  approval 
Flaridfow  v.  Hammond,  13  N.  Y.  App.  Div.  325, 
and  Courtney  v.  Pradt,  135  Fed.  Rep.  818. 

2.  Ancillary  Administrator  Defined. —  Steele  v. 
Connecticut  Gen.  L.  Ins.  Co..  31  N.  Y.  App. 
Div.  389,  affirmed  on  opinion  below  160  N.  Y. 
"03. 

3.  Letters  Testamentary  or  of  Administration 
Have  No  Extraterritorial  Effect —  United  States. 
— Overby  v.  Gorc'on.  177  U.  S.  214,  affirming 
13  App.  Cas.  (D.  C.)  392;  Filer,  etc.,  Co.  v. 
Rainey,  120  Fed.  Rep.  718  ;  Williams  v.  Camden 
Interstate  R.  Co.,  138  Fed.  Rep.  571. 

Alabama.  —  Grayson  v.  Robertson.  122  Ala. 
330,  82  Am.  St.  Rep.  80  ;  Johnston  v.  McKinnon. 
129  Ala.  223. 

Kentucky. —  Purdy  v.  Purdy,  (Ky.  1897)  42 
S.  W.  Rep.  89. 


Missouri.  —  Emmons  v.  Gordon,  140  Mo.  490, 
62  Am.  St.  Rep.  734. 

Nebraska.  —  Burton  v.  Williams,  63  Neb. 
431. 

Neiv  York.  —  Maas  v.  German  Sav.  Bank,  73 
N.  Y.  App.  Div.  524  [reversing  (Supm.  Ct.  App. 
T.)  36  Misc.  (N.  Y.)  154,  which  affirmed  (N. 
Y.  City  Ct.  Gen.  T.)  35  Misc.  (N.  Y.)  193]. 
affirmed  176  N.  Y.  377. 

Ohio.  —  Matter  of  Crawford,  1 1  Ohio  Cir. 
Dec.  605,  21  Ohio  Cir.  Ct.  ^54,  affirmed  68 
Ohio  St.  58. 

Pennsylvania.  —  Viosca's  Estate,  197  Pa.  St. 
2S0,  affirming  29  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
299 ;  Mansfield  v.  McFarland,  24  Pa.  Co.  Ct. 
591,  affirmed  202  Pa.  St.  173. 

South  Carolina.  —  In  re  Neubert,  58  S.  Car. 
469. 

Vermont.  —  In  re  Hall,  70  Vt.  458. 

919.  4.  Administration  Granted  in  Juris- 
diction Other  than  Domicil  Is  Ancillary —  United 
States.  —  Ingersoll  v.  Coram,  127  Fed.  Rep.  418, 
132  Fed.  Rep.  168,  affirmed  (C.  C.  A.)  133  Fed. 
Rep.  226. 

Illinois.  —  Smith  v.  Smith,  174  111.  52;  Ram- 
say v.  Ramsay,  196  111.  179,  affirming  97  111. 
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920.    Sec  note  I. 

IV.  Privity  Between  Different  Administrations  —  where  Ancillary 

Letters  of  Administration  Have  Been  Granted.  —  Sec  notes  4,  5. 
931.    See  note  1. 

V.  Appointment  of  Ancillary  Representatives  —  1.  When  Ap- 
pointment Is  Necessary  or  Proper.  —  See  note  5. 

923.    See  note  1. 


App.  270 ;  Chicago  Terminal  Transfer  R.  Co. 
v.  Winslow,  216  111.  166. 

Kansas.  —  Greenwalt  v.  Bastian,  10  Kan.  App. 
101. 

Missouri.  —  Bealey  v.  Smith,  158  Mo.  515, 
81  Am.  St.  Rep.  317. 

New  York.  —  O'Brien  v.  Baker,  (Surrogate 
Ct.)  34  Misc.  (N.  Y.)  436,  affirmed  65  N.  Y. 
App.  Div.  282;  Matter  of  Newell,  (Surrogate 
Ct.)  38  Misc.  (N.  Y.)  563. 

Ohio.  —  Meswald  v.  Marks,  10  Ohio  Cir.  Dec. 
355>  '9  Ohio  Cir.  Ct.  60s. 

Rule  Not  Affected  by  Priority  of  Grant.  — 
Hopkins's  Appeal,  77  Conn.  644. 

The  Domicil  of  a  Married  Woman  is  that  of  her 
husband  within  this  rule.  McPherson  v.  Mc- 
Pherson,  70  Mo.  App.  330. 

Testate  Estates  —  New  York  Statute.  —  The 
New  York  Code  preserves  a  marked  distinction 
between  wills  admitted  to  probate  in  that  state 
and  those  which  are  permitted  to  be  filed  or 
recorded  on  the  production  o?  an  exemplified 
record  of  probate  in  a  foreign  state.  On  wills 
of  the  latter  class  the  surrogate's  power  is  lim- 
ited to  the  issue  of  ancillary  letters  testamen- 
tary, or  ancillary  letters  of  administration  with 
the  will  annexed.  Baldwin  v.  Rice,  (Supm. 
Ct.  Spec.  T.)  44  Misc.  (N.  Y.)  64,  modified  and 
affirmed  100  N.  Y.  App.  Div.  241. 

920.  1.  An  Ancillary  Administration  Is 
Subordinate.  —  Taylor  v.  Syme,  162  N,  Y.  513, 
31  Civ.  Pro.  (N.  Y.)  1,  reversing  on  other 
grounds  17  N.  Y.  App.  Div.  517. 

Ancillary  Administration  Not  Dependent  on 
Administration  of  Domicil.  —  Murphy  v.  Crouse, 
135  Cal.  14,  87  Am.  St.  Rep  90. 

The  ancillary  administration  is  an  entirely 
independent  administration.  Winter  v.  Winter, 
101  Wis.  494. 

Each  Administration  May  Be  Considered  as  a 
Principal  One.  —  Cooper  v.  Ives,  62  Kan.  395. 

4.  No  Privity  Between  Ancillary  and  Domi- 
ciliary Representatives.  — Johnston  v.  McKin- 
non,  129  Aia.  223;  Doss  v.  Stevens,  13  Colo. 
App.  53s  ;  American  Missionary  Assoc.  v.  Hall, 
(Mich.  1904)  101  N.  W.  Rep.  535,  11  Detroit 
Leg.  N.  562 ;  Price  v.  Ward,  25  Nev.  203. 

A  Decree  Removing  a  Foreign  Executor  Is  Not 
Conclusive  on  him  or  the  court  in  a  proceeding 
tc  remove  him  as  ancillary  administrator  in  an- 
other jurisdiction.  American  Missionary  Assoc. 
v.  Hall,  (Mich.  1904)  101  N.  W.  Rep.  535,  11 
Detroit  Leg.  N.  562. 

5.  The  Allowance  of  a  Claim  Against  a  Foreign 
Administrator.  —  Johnston  v.  McKinnon,  729 
Ala.  223  ;  Elting  v.  Biggsviile  First  Nat.  Bank, 
173  Ilk  368,  affirming  68  111.  App.  204;  Strauss 
v.  Phillips,  189  III.  9,  91  111.  App.  373  ;  Ramsay 
v.  Ramsay,  97  111.  App.  270,  affirmed  196  111. 
179;  Carters.  Pierce,  114  111.  App.  589;  Fields 
v.  Mundy,  106  Wis.  383,  80  Am.  St.  Rep.  39. 

Judgment  Against  Administrator  in  One  Juris- 


diction Not  Evidence  Against  Administrator  in 
Another  Jurisdiction.  —  Ingersoll  v.  Coram,  127 
Fed.  Rep.  418;  Smith  v.  Smith,  174  111.  52; 
Price  v.  Ward",  25  Nev.  203. 

921.  1.  If  the  Same  Person  Is  Both  the  An- 
cillary and  the  Domiciliary  Administrator.  —  Con- 
tra, Johnston  v.  McKinnon,  129  Ala.  223. 

5.  Jurisdiction  to  Grant  Ancillary  Letters  — 
Existence  of  Local  Assets  —  United  States. — 
Thormann  v.  Frame,  176  U.  S.  350;  Coe  Brass 
Mfg.  Co.  v.  Savlik,  (C.  C.  A.)  93  Fed.  Rep. 
519;  Cincinnati,  etc.,  R.  Co.  v  Thiebaud,  (C. 
C.  A.)  114  Fed.  Rep.  918;  U.  S.  v.  Tyndale,  (C. 
C.  A.)  116  Fed.  Rep.  820. 

Kentucky.  —  Turner  v.  Louisville,  etc.,  R. 
Co.,  110  Ky.  879;  Louisville,  etc.,  R.  Co.  v. 
Schumaker,  112  Ky.  431,  rehearing  denied  108 
Ky.  263. 

Missouri.  —  Stevens  v.  Larwill,  110  Mo.  App. 
140.    See  also  In  re  Davison,  100  Mo.  App.  263. 

New  Jersey.  —  Matter  of  Bracher,  60  N.  J. 
Eq.  350. 

New  York.  —  Maas  v.  German  Sav.  Bank,  73 
N.  Y.  App.  Div.  524  [reversing  (Supm.  Ct.  App. 
T.)  36  Misc.  (N.  Y.)  154,  which  affirmed  (N. 
Y.  City  Ct.  Gen.  T.)  35  Misc.  (N.  Y.)  193], 
affirmed  176  N.  Y.  377;  Czech  v.  Bean,  (County 
Ct.)  35  Misc.  (N.  Y.)  729. 

North  Carolina.  —  Morefield  v.  Harris,  126 
N.  Car.  626.  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed  )  921;  Coleman  v.  Howell,  131  N. 
Car.  125. 

Ohio.  — ■  As  to  the  rule  under  the  Ohio  statute 
see  In  re  McCreight,  9  Ohio  Dec.  450,  454,  6 
Ohio  N.  P.  479. 

Rhode  Island.  —  Williams  v.  Ripley,  25  R.  I. 
510. 

Wyoming.  —  Bliler  v.  Boswell,  9  Wyo.  57. 

Canada.  —  Trites  v.  Humphreys,  2  N.  Bruns. 
Eq.  Rep.  1. 

Application  by  Nonresident  Creditors.  —  Matter 
of  Gennert,  96  N.  Y.  App.  Div.  8. 

Legacy  under  Domestic  Will  Left  to  Decedent's 
"Personal  Representatives."  —  A  colonial  grant 
of  letters  will  be  resealed  in  England,  though 
the  decedent  left  no  estate  there,  where  a  leg- 
acy is  payable  to  his  "  personal  representatives," 
under  a  domestic  will.  In  Goods  of  Sanders, 
(1900)  P.  292. 

922.  1.  Necessity  of  Ancillary  Appointment 
—  Collection  of  Local  Assets.  —  In  some  jurisdic- 
tions it  is  provided  by  statute  that  domiciliary 
representatives  appointed  in  other  states  shall 
have  full  power  to  sue.  etc.  (see  infra,  this 
title,  953.  4  et  seq.)  ;  and  where  such  statutes 
have  been  enacted,  the  necessity  for  ancillary 
administration  is  thereby  largely  dispensed  with. 
Thus,  the  0/n'o  statute  limits  ancillary  adminis- 
tration to  cases  where  the  decedent  was  a  non- 
resident engaged  in  business  in  Ohio  at  the  time 
of  his  death,  restricting  the  right  of  appoint- 
ment in  such  cases  to  creditors  of  the  decedent. 
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923.  The  Chief  Object.  —  Sec  notes  2,  3. 

If  Property  Is  Brought  After  the  Owner'*  Death  into  a  State.  — ■  See  notes  6,  7. 

924.  Where  a  Nonresident  Decedent  Left  Only  Real  Property.  —  See  note  I. 

2.  Jurisdiction.  —  See  note  2. 

3.  Situs  of  Assets  for  Purpose  of  Granting  Administration.  —  See 
notes  3,  4,  5. 

925.  See  notes  2,  3,  4. 


Under  such  statute  it  is  held  that  while  the 
court  has  jurisdiction  in  the  premises,  ancillary 
administration  is  not  favored  and  should  only 
be  granted  when  required  to  preserve  an  estate 
or  to  secure  the  payment  of  the  claim  of  a  resi- 
dent creditor.  In  re  McCreight,  9  Ohio  Dec. 
450,  454. 

923.  2.  Protection  of  Local  Creditors  Held  the 
Chief  Object  of  Ancillary  Letters.  —  Murphy  v. 
Grouse,  135  Cal.  14,  87  Am.  St.  Rep.  90;  Matter 
of  Gennett,  96  N.  Y.  App.  Div.  8;  Maas  v. 
German  Sav.  Bank,  176  N.  Y.  377,  affirming 
73  N.  Y.  App.  Div.  524,  which  reversed  (Supm. 
Ct.  App.  T.)  36  Misc.  (N.  Y.)  154,  (N.  Y.  City 
Ct.  Gen.  T.)  35  Misc.  (N.  Y.)  193;  Mont- 
gomery v.  Boyd,  78  N.  Y.  App.  Div.  64. 

3.  Existence  of  Local  Creditors  Essential  to  An- 
cillary Administration.  —  Matter  of  Gennert,  96 
N.  Y.  App.  Div.  8;  Spratt  v.  Syms,  104  N.  Y. 
App.  Div.  232.  See  also  Joy  v.  Elton,  9  N. 
Dak.  428.  Compare  Mansfield  v.  McFarland, 
202  Pa.  St.  173,  affirming  24  Pa.  Co.  Ct.  591, 
holding  that  the  nonexistence  of  local  creditors 
cannot  legally  be  known  until  after  an  exhibi- 
tion of  an  account  by  an  ancillary  administrator 
and  the  statutory  notice  to  creditors  to  present 
their  claims  is  given. 

Under  the  California  Statute  providing  for  ad- 
ministration upon  the  estate  of  any  nonresident 
who  has  died  leaving  property  in  the  state,  it 
has  been  held  not  to  be  necessary  to  show  that 
there  are  creditors,  or  that  the  property  re- 
quires care  to  preserve  it,  in  order  to  obtain  the 
letters.  Murphy  v.  Crouse,  135  Cal.  14,  87  Am. 
St.  Rep.  90. 

6.  Property  Brought  into  State  After  Decedent's 

Death.  —  Morefield  v.  Harris,  126  N.  Car.  626. 
See  also  U.  S.  v.  Tyndale,  (C.  C.  A.)  116  Fed. 
Rep.  820. 

7.  Exceptions  Growing  Out  of  Special  Circum- 
stances. —  Matter  of  McCabe,  84  N.  Y.  App. 
Div.  145,  affirmed  without  opinion  177  N.Y.  584. 

If  assets  of  a  nonresident  are  brought  into 
the  state  solely  for  the  purpose  of  the  appoint- 
ment of  an  administrator  to  prosecute  a  negli- 
gence action  against  a  foreign  corporation  on  a 
cause  of  action  arising  in,  and  between  residents 
of,  another  state,  such  appointment,  if  made, 
is  fraudulent  and  collusive,  and  under  the  New 
York  statute  declaring  the  effect  of  surrogates' 
decrees  may  be  collaterally  attacked  on  that 
ground.  Hoes  v.  New  York,  etc.,  R.  Co.,  173 
N.  Y.  43s,  reversing  73  N.  Y.  App.  Div.  363. 

0124.  1.  Ancillary  Administration  Founded  on 
Realty  Alone,  —  See  Mowry  v.  McQueen,  80 
Minn.  385  (construing  Wisconsin  law)  ;  Matter 
of  Gennert,  96  N.  Y.  App.  Div.  8 ;  Trites  v. 
Humphreys,  2  N.  Bruns.  Eq.  Rep.  1.  Compare 
Spratt  v.  Syms,  104  N.  Y.  App.  Div.  232. 

In  California  the  law  provides  for  the  admin- 
istration of  the  estates  of  all  nonresidents  who 
die  leaving  property  in  the  state,  whether  per- 


sonal or  real.  Murphy  v.  Crouse,  135  Cal.  14, 
87  Am.  St.  Rep.  90. 

2.  Jurisdiction  to  Appoint  Ancillary  Adminis-. 
trators.  —  In  Pennsylvania  and  South  Carolina 
the  granting  of  letters  to  administer  on  the 
estate  of  a  nonresident  belongs  to  the  probate 
judge  of  the  county  in  which  the  greater  part 
of  the  estate  is  found.  Viosca's  Estate,  197 
Pa.  St.  280,  affirming  29  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  299  ;  Dunlap  v.  Savings  Bank,  69  S.  Car. 
270,  104  Am.  St.  Rep.  796. 

3.  Situs  of  Tangible  Personalty.  —  Personal 
property,  whether  of  a  tangible  or  an  intangible 
character,  is  considered  as  located,  for  the  pur- 
poses of  administration,  in  the  territory  of  that 
state  whose  laws  must  furnish  the  remedies  for 
its  reduction  into  possession.  Richards  v.  River- 
side Iron  Works,  56  W.  Va.  510. 

Personal  Property  Found  on  the  Body  of  a  De 
ceased  Person  Floating  on  the  High  Seas,  out  of 
the  territorial  jurisdiction  of  any  particular 
state  and  of  the  United  States,  is  assets  for 
purposes  of  administration  in  that  state  into 
which  it  is  brought  by  the  salvors.  U.  S.  v. 
Tyndale.  (C.  C.  A.)   116  Fed.  Rep.  820. 

4.  Situs  of  Judgments.  —  But  see,  as  to  the 
proposition  that  a  judgment  has  its  situs  at  the 
debtor's  place  of  residence,  Angier  v.  Jones,  28 
Tex.  Civ.  App.  402. 

Where  a  foreign  administrator  sends  into  an- 
other state  a  judgment  obtained  by  him  in  the 
state  of  his  appointment,  that  realty  situated  in 
the  former  state  may  be  subjected  to  its  pay- 
ment, the  judgment  constitutes  assets  there  for 
purposes  of  administration.  Morefield  v.  Harris, 
126  N.  Car.  626. 

6.  Situs  of  Specialty  Debts. —  Viosca's  Estate, 
197  Pa.  St.  280,  affirming  29  Pittsb.  Leg.  J.  N. 
S.  (Pa.)  299. 

Scope  of  Rule.  —  Re  Ontario  Mut.  L.  Ins.  Co., 
30  Ont.  666. 

925.  2.  8itus  of  Shares  of  Corporate  Stock.  — 
— -Murphy  v.  Crouse,  135  Cal.  14,  87  Am.  St. 
Rep.  90;  Matter  of  Fitch,  160  N.  Y.  87,  30  Civ. 
Pro.  (N.  Y.)  1,  affirming  39  N.  Y.  App.  Div. 
609.  Compare  Michigan  Trust  Co.  v.  Probasco, 
29  Ind.  App.  109. 

3.  Situs  of  Simple  Contract  Debts.  —  Murphy  v. 
Crouse,  135  Cal.  14,  87  Am.  St.  Rep.  90;  Michi- 
gan Trust  Co.  v.  Probasco,  29  Ind.  App.  109 ; 
Angier  v.  Jones,  28  Tex.  Civ.  App.  402. 

Situs  of  Debt  Due  on  Bill  or  Note.  —  Tryon  v. 
U.  S.,  32  Ct.  CI.  425.  Compare,  as  to  debts  evi- 
denced by  bank  books  and  certificates  of  de- 
posit, Matter  of  Barandon,  (Surrogate  Ct.)  41 
Misc.  (N.  Y.)  380.  Contra  under  a  statute  pro- 
viding that  letters  over  the  estate  of  a  nonresi- 
dent shall  be  granted  only  in  the  county  where 
the  principal  part  of  the  goods  or  estate  of  the 
decedent  shall  be.  Viosca's  Estate,  197  Pa.  St. 
280,  affirming  29  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
299. 
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A  Lifo  Insurance  Policy.  —  Sec  note  6. 
A  Causo  of  Aotion  for  Death  by  Wrongful  Act. 

4.  Right  to  Ancillary   Letters  —  a. 


—  See  note  2. 

In  General.  —  See 


notes 


See  note  I. 
b.  Duty  of  Domiciliary 
Ancillary  Letters.  —  See  note  3. 


Representative  to  Take  Out 


0*25.  4.  Simple  Contract  Debts  Secured  by 
Mortgages.  —  Martin  v.  Stovall,  103  Term.  1. 

6.  Situs  of  Life  Insurance  Policies  —  Domicil  of 
Decedent.  —  See  Ellis  v.  Ellis,  (Tenn.  Ch.  1899) 
54  S.  VV.  Rep.  666.  Compare  Ellis  v.  North- 
western Mut.  L.  Ins.  Co.,  100  Tenn.  177;  Re 
Ontario  Mut.  L.  Ins.  Co.,  30  Ont.  666. 

926.  2.  Cause  of  Action  for  Death  by  Wrong- 
ful Act  —  United  States.  —  Boston,  etc.,  R.  Co. 
v.  Hurd,  (C.  C.  A.)  108  Fed.  Rep.  116;  Cin- 
cinnati, etc.,  R.  Co.  v.  Thiebaud,  (C.  C.  A.)  114 
Fed.  Rep.  918;  In  re  Burnstine,  131  Fed.  Rep. 
828;  Williams  v.  Camden  Interstate  R.  Co.,  138 
Fed.  Rep.  571. 

District  of  Columbia.  —  Washington  Asphalt 
Block,  etc.,  Co.  v.  Mackey,  15  App.  Cas.  (D.  C.) 
410;  Western  Union  Tel.  Co.  v.  Lipscomb,  22 
App.  Cas.  (D.  C.)  104. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Smith,  77 
111.  App.  492,  affirmed  180  111.  453. 

Indiana.  —  Ex  p.  Jenkins,  25  Ind.  App.  532, 
8 1  Am.  St.  Rep.  114;  Cleveland,  etc.,  R.  Co.  v. 
Osgood,  (Ind.  App.  1905)  73  N.  E.  Rep.  285. 

Kentucky.  —  Hall  v.  Louisville,  etc.,  R.  Co., 
102  Ky.  480;  Turner  v.  Louisville,  etc.,  R.  Co., 
110  Ky.  879. 

New  York-  —  Hoes  v.  New  York,  etc.,  R.  Co., 
173  N.  Y.  43s,  reversing  73  N.  Y.  App.  Div. 
363 ;  Ziemer  v.  Crucible  Steel  Co.,  99  N.  Y. 
App.  Div.  169;  Matter  of  Paola,  (Surrogate  Ct.) 
36  Misc.  (N.  Y.)  514. 

North  Carolina.  —  Vance  v.  Southern  R.  Co., 
138  N.  Car.  460. 

South  Carolina.  —  In  re  Mayo,  60  S.  Car.  401. 

West  Virginia.  —  Richards  v.  Riverside  Iron 
Works,  56  W.  Va.  510. 

3.  Public  Administrators.  —  In  California  in 
the  case  of  a  foreign  will  the  public  admin- 
istrator is  not  "  entitled "  to  letters  of  ad- 
ministration. This  rule  is  apparently  based 
upon  the  fact  that  he  is  not  "  interested  in  the 
will."    Matter  of  Brundage,  141  Cal.  538. 

Creditors  of  Domiciliary  State.  —  A  creditor, 
resident  of  the  domiciliary  state,  has  no  right 
to  invoke  the  jurisdiction  of  the  court  to  grant 
ancillary  letters,  under  the  provisions  of  the 
New  York  statute.  Matter  of  Gennert,  96  N. 
Y.  App.  Div.  8. 

4.  Preference  of  Domiciliary  Representatives.  — 
In  Goods  of  Whitelegg,  (1899)  P.  267;  In 
Goods  of  Meatyard,  (1903)  P-  125.  See  also 
In  Goods  of  Vannini,  (1901)  P.  330 ;  Matter  of 
Brundage,  141  Cal.  538;  Rice  v.  Tilton,  (Wyo. 
1 90s)  80  Pac.  Rep.  828. 

Provisional  Executor. —  See  In  Goods  of  Groos, 
(1904)  P-  269. 

A  Colonial  Grant,  though  limited,  may  be  re- 
sealed  in  the  United  Kingdom,  provided  that  the 
proper  conditions  prescribed  by  the  Colonial 
Probates  Act,  1892,  have  been  complied  with. 
In  Goods  of  Smith,  (1904)  P-  IT4- 

In  Missouri  it  seems  that  the  statute  requires 


the  issue  of  the  letters  to  some  person  qualified 
to  administer  in  that  state,  and  thereby  excludes 
nonresident  executors.  Stevens  v.  Larwill,  no 
Mo.  App.  140. 

Foreign  Letters  Not  Conclusive  on  Local  Court. 
— •  In  re  Neubert,  58  S.  Car.  469. 

5.  Attorney  or  Nominee  of  Domiciliary  Repre- 
sentative.—  Viosca's  Estate,  197  Pa.  St.  280, 
affirming  29  Pittsb.  Leg.  J.  N.  S.  (Pa.)  299. 

Where  the  executor  of  a  will  which  disposes 
of  all  the  property  of  the  testator  wherever 
situated  has  renounced,  the  attorney  of  the  per- 
son appointed  by  the  foreign  court  is  entitled  to 
administration,  though  the  latter  is  the  official 
administrator  and  the  foreign  grant  is  made 
subject  to  any  orders  of  the  court  touching  the 
collection,  management,  and  administration  of 
the  assets.  In  Goods  of  Scarr,  80  L.  T.  N.  S. 
296. 

In  California  if  the  executor  fails  to  apply 
himself,  "  letters  of  administration  with  the  will 
annexed  must  be  issued  as  designated  and  pro- 
vided for  the  grant  of  letters  in  cases  of  in- 
testacy.'' Code  Civ.  Pro.,  §  1350.  A  person  in- 
terested in  the  will  who  applies  for  such  letters 
is  entitled  to  the  grant,  Matter  of  Engle,  124 
Cal.  292.  See  also  Matter  of  Coan,  132  Cal. 
401  ;  Matter  of  Brundage,  141  Cal.  538. 

The  appointment  of  a  person  not  interested 
in  the  will,  but  applying  merely  as  the  nominee 
of  persons  entitled  to  administer  a  testate  estate, 
is  discretionary  with  the  court.  Matter  of  Rich- 
ardson, 120  Cal.  344. 

6.  Statutory  Provisions.  —  Under  the  New 
York  statute  no  one  can  take  an  ancillary  ad- 
ministration except  through  or  by  the  voluntary 
action  of  the  foreign  representative.  Section 
2697  limits  the  issue  of  such  letters  to  the  per- 
son named  in  the  foreign  letters  or  to  the  per- 
son otherwise  entitled  to  the  possession  of  the 
personal  property  of  the  decedent  "  unless  an- 
other person  applies  therefor,  and  files  with  his 
petition  an  instrument  executed  by  the  foreign 
executor  or  administrator  or  person  otherwise 
entitled  as  aforesaid,  authorizing  the  petitioner 
to  receive  such  ancillary  letters."  Baldwin  v. 
Rice,  (Supm.  Ct.  Spec.  T.)  44  Misc.  (N.  Y.) 
64,  modified  and  affirmed  100  N.  Y.  App.  Div. 
41,  citing  Montgomery  v.  Boyd,  78  N.  Y.  App. 
Div.  64. 

927.  1.  Domiciliary  Grant  Not  Followed  if 
Contrary  to  Local  Law.  —  In  Goods  of  Meatyard, 
(1903)  P.  125. 

Pennsylvania  —  Widow  First  Entitled.— Hem's 

Estate,  22  Pa.  Super.  Ct.  31,  affirming  18  Montg. 
Co.  Rep.  (Pa.)  177. 

3.  Domiciliary  Representative  under  No  Legal 
Obligation  to  Take  Out  Ancillary  Letters.  —  It  is 

undoubtedly  the  right  of  the  creditors  of  a  de- 
cedent to  have  the  assets  of  the  estate,  whether 
local  or  foreign,  applied  in  payment  of  his 
debts;  and  it  is  the  duty  of  the  resident  per- 
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928. 

See  note 


929. 
931. 

932. 


d.  Time  When  Ancillary  Appointment  May  Be  Made.  — 

A  Previous  Domiciliary  Grant.  —  See  note  5- 

e.  Validity  and  Effect  of  Ancillary  Letters.  —  See  note  6. 
See  notes  I,  2. 

VI.  Bonds  —  3.  Property  Covered  by  Bond.  —  See  note  i. 

VII.  Title  of  Ancillary  Representatives.  —  See  notes  2,  3. 

VIII.  Collection  of  Assets  —  1.  Collections  by  Foreign  Representa- 


tives. —  See  note  2. 

sonal  representative  to  see  that  administration 
is  granted  in  the  foreign  jurisdiction,  if  neces- 
sary to  accomplish  that  end.  Ramsay  v.  Ram- 
say, 196  III.  179,  affirming  97  111.  App.  270.  See 
also  Doss  v.  Stevens,  13  Colo.  App.  535  ;  Matter 
of  Newell,  (Surrogate  Ct.)  38  Misc.  (N.  Y.) 
563. 

928.  3.  Statutory  Limitation  Not  Applicable 
to  Ancillary  Letters.  —  Contra,  Nelson  v.  Bridge, 
98  Tex.  523,  criticising  dictum  in  Henry  v.  Roe, 
83  Tex.  450. 

5.  Previous  Domiciliary  Grant  Not  Necessary. 

—  Chicago  Terminal  Transfer  R.  Co.  v.  Wins- 
low,  216  111.  166.  Contra  in  New  York  under 
Code  Civ.  Pro.  N.  Y.,  §  2695,  Taylor  v.  Syme, 
162  N.  Y.  513,  reversing  17  N.  Y.  App.  Div. 
517.  See  the  title  Probate  and  Letters  of 
Administration,  vol.  23,  p.  115,  note  2;  p.  116, 
note  9. 

In  Nciv  Jersey  the  prerogative  court  has  juris- 
diction to  grant  letters  upon  original  foreign 
wills.  Matter  of  Bracher,  60  N.  J.  Eq.  350, 
citing  Matter  of  Coursen,  4  N.  J.  Eq.  408. 

6.  Collateral  Attack  —  Errors  and  Irregulari- 
ties in  Proceeding.  —  Johnson  v.  Keyser,  127 
Ala.  309. 

Delay  in  Applying  for  Ancillary  Letters.  — 

Nelson  v.  Bridge,  98  Tex.  523. 

Want  of  Jurisdiction  Apparent  on  Face  of 
Record. —  In  Netu  York  by  statute  (Code  Civ. 
Pro.,  §  2695)  the  power  of  the  surrogate  to 
grant  ancillary  letters  upon  a  foreign  probate 
of  a  will  of  personal  property  is  limited  to 
cases  where  the  will  is  probated  in  the  state 
or  territory  where  it  was  executed  or  where  the 
testator  resided  at  the  time  of  his  death  ;  and 
a  grant  of  such  letters  is  void  if  the  want  of 
such  jurisdictional  facts  is  apparent  from  the 
record.  Taylor  v.  Syme,  162  N.  Y.  513,  re- 
versing 17  N.  Y.'App.  Div.  517. 

929.  1.  Administration  on  Estate  of  Non- 
resident Leaving  No  Property  in  State.  —  Com- 
pare Boston,  etc.,  R.  Co.  v.  Hurd,  (C.  C.  A.)  108 
Fed.  Rep.  116. 

As  to  where  it  appears  on  the  face  of  the 
letters  that  there  were  no  assets  situated  in  the 
state,  see  McKinzie  v.  U.  S.,  34  Ct.  CI.  278. 
1  2.  Previous  Grant  by  Court  of  Domicil.  — ■  An 
ancillary  administrator  has  the  same  general 
powers  as  a  domestic  or  principal  administrator, 
except  to  the  extent  that  it  is  provided  other- 
wise by  statute.  Smith  v.  New  York  Second 
Nat.  Bank,  169  N.  Y.  467,  reversing  mem.  judg- 
ment 52  N.  Y.  App.  Div.  631.  See  also  supra, 
this  lille.  920.  t. 

931.    1.  The  Proceeds  of  Foreign  Real  Estate. 

—  Full  responsibility  on  the  part  of  an  ancillary 
executor  and  his  bondsman  attaches  where  there 
are  local  creditors  of  the  estate  and  assets 
situated  within  it  ;  and  this  is  true  where  there 


is  real  property  belonging  to  the  deceased  situ- 
ated in  a  state  foreign  to  his  domicil.  Joy  v. 
Elton,  9  N.  Dak.  428. 

2.  Distinction  Between  Title  of  Ancillary  and 
Domiciliary  Representatives.  —  Ramsay  v.  Ram- 
say, 97  111.  App.  270,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  931,  affirmed  196  111. 
179;  Matter  of  McCabe,  84  N.  Y.  App.  Div. 
145,  affirmed  without  opinion  177  N.  Y.  584. 

The  title  of  an  ancillary  administrator  to  the 
assets  of  his  decedent  is  no  different  from  that 
of  a  principal  or  domestic  administrator,  unless 
it  is  provided  otherwise  by  statute.  Smith  v. 
New  York  Second  Nat.  Bank,  169  N.  Y.  467, 
reversing  mem.  judgment  52  N.  Y.  App.  Div. 
631- 

The  common-law  rule  as  to  title  does  not  pre- 
vail in  some  states.  Thus,  in  California,  both 
real  and  personal  property  descend  to  the  heir 
or  to  the  beneficiary  named  in  the  will,  with  a 
qualified  right  in  the  personal  representative, 
who  holds  it  for  the  purpose  of  administration 
more  like  a  receiver  than  a  common-law  ex- 
ecutor. The  title  is  not  in  him,  nor  has  he  the 
power  of  disposal,  save  by  order  of  the  court. 
Murphy  v.  Crouse,  135  Cal.  14,  87  Am.  St.  Rep. 
90.  See  also  the  title  Executors  and  Admin- 
istrators. 

A  Chose  in  Action  follows  the  person  of  the 
owner,  and  its  legal  possession  is  deemed  to  be 
in  an  intestate  at  the  place  of  his  residence  no 
matter  where  the  evidence  of  the  chose  in  action 
may  be.  Steele  v.  Connecticut  Gen.  L.  Ins.  Co., 
31  N.  Y.  App.  Div.  389,  affirmed  on  opinion 
below  160  N.  Y.  703. 

3.  Title  to  Assets  Taken  into  Other  Jurisdictions. 
—  Murphy  v.  Crouse,  135  Cal.  14,  87  Am.  St. 
Rep.  90,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  931. 

932,  2.  Voluntary  Payment  by  Foreign 
Debtors  —  England.  —  See  Atty.-Gen.  v.  New 
York  Breweries  Co.,  (1898)  1  Q.  B.  205,  re- 
versing (1897)  1  Q.  B.  738,  affirmed  (1899)  A. 
C.  62. 

United  States.  —  Brown  v.  Equitable  L.  As- 
sur.  Soc,  112  Fed.  Rep.  845. 

Massachusetts.  —  Gardiner  V.  Thorndike,  183 
Mass.  81. 

New  York.  —  Steele  v.  Connecticut  Gen.  L. 
Ins.  Co.,  31  N.  Y.  App.  Div.  389,  affirmed  on 
opinion  below  160  N.  Y.  703. 

Pennsylvania. —  See  Grimes  v.  Pennsylvania 
R.  Co.,  189  Pa.  St.  619,  affirming  7  Pa.  Dist. 
417;  Mansfield  v.  McFarland,  24  Pa.  Co.  Ct. 
591,  affirmed  202  Pa.  St.  17.3. 

North  Dakota.  —  Joy  v.  Elton,  9  N.  Dak.  428. 

Rhode  Island.  —  Egan  v.  Wirth,  26  R.  I.  363. 

South  Carolina.  —  See  Heyward  v.  Williams, 
57  S.  Car.  235. 

Virginia.  —  Com.  v.  Williams,  102  Va.  778. 
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Mill. 


See  note  2. 


934.  See  notes  2,  3. 

2.  Collections  by  Ancillary  Representatives.  —  See  note  5. 

935.  See  note  2. 

IX.  Disposal  of  Assets  by  Ancillary  Representative 
ment  of  Debts  -  a.  GENERAL  Rule.  —  See  note  3. 
!>.'{<>.    See  note  3. 

tKI7.    c.  Non RESIDENT  CLAIMANTS.  —  See  notes  3,  4. 
!>:*8.    See  note  1. 


1.  Pay- 


Administration  granted  at  the  place  of  domi- 
cil  covers  all  the  estate,  wherever  situated, 
which  the  representative  can  reduce  to  posses- 
sion without  suit.    McKinzie  v.  U.  S.,  34  Ct.  CI. 

278. 

Opposing  Authorities.  —  In  re  Joyslin,  76  Vt.  88. 

Effect  of  Pendency  of  Suit  for  appointment  of 
representative  in  state  where  assets  have  their 
situs,  on  collection  by  foreign  executor  or  ad- 
ministrator, see  Overby  v.  Gordon,  177  U.  S. 
214,  affirming  13  App.  Cas.  (D.  C.)  392. 

933.  2.  Foreign  Domiciliary  Representative 
Not  Entitled  to  Receive  Payment  as  Against 
Domestic  Ancillary  Administrator. — ■  Grayson  v. 
Robertson,  122  Ala.  330,  82  Am.  St.  Rep.  80. 
Contra,  Thorman  v.  Broderick,  52  La.  Ann. 
1298,  s  1  La.  Ann.  1747. 

Collection  by  Consent  of  Ancillary  Adminis- 
trator.—  McClung  v.  Sieg,  54  W.  Va.  467. 

The  Rule  Applies  to  Shares  of  Stock,  not  trans- 
ferred before  appointment  of  an  ancillary  admin- 
istrator, though  the  foreign  representative  has 
completed  payments  due  on  them,  and  power  is 
conferred  by  statute  upon  such  representative 
to  transfer  shares  of  stock  or  receive  dividends 
paid.  Grayson  v.  Robertson,  122  Ala.  330,  82 
Am.  St.  Rep.  80. 

Exception  to  Rule.  —  The  delivery  by  a  bank 
to  a  foreign  administrator  of  the  amount  of  a 
deposit  made  by  the  decedent  is  valid  against 
i'T\  ancillary  administrator,  though  appointed 
prior  thereto,  where  the  decedent  left  no  cred- 
itors in  the  state  and  the  delivery  wais  made 
in  good  faith  and  without  actual  notice  of  the 
ancillary  administration.  Maas  v.  German  Sav. 
Bank,  176  N.  Y.  377,  affirming  73  N.  Y.  App. 
Div.  524,  which  reversed  (Supm.  Ct.  App.  T.) 
36  Misc.  (N.  Y.)  154,  (N.  Y.  City  Ct.  Gen.  T.) 
35  Misc.  (N.  Y.)  193. 

934.  2.  Action  Against  Foreign  Debtor  Com- 
ing into  Jurisdiction  of  Domiciliary  Representa- 
tive. —  Brown  v.  Equitable  L.  Assur.  Soc,  112 
Fed.  Rep.  845  ;  Maas  v.  German  Sav.  Bank,  73 
N.  Y.  App.  Div.  524  [reversing  (Supm.  Ct. 
App.  T.)  36  Misc.  (N.  Y.)  154,  which  affirmed 
(N.  Y.  City  Ct.  Gen.  T.)  35  Misc.  (N.  Y.)  193], 
affirmed  176  N.  Y.  377.  See  also  Steele  v.  Con- 
necticut Gen.  L.  Ins.  Co.,  31  N.  Y.  App.  Div. 
389,  affirmed  on  opinion  below  160  N.  Y.  703. 

Action  for  Waste.  —  A  representative  has  no 
right  of  action  for  waste,  where  the  real  prop- 
erty is  situated  in  a  foreign  state.  Price  v. 
Ward.  25  Nev.  203,  Bonnifield,  C.  J.,  dissenting. 

3.  Duty  to  Collect  Foreign  Debts.  —  Maas  v. 
German  Sav.  Bank,  73  N.  Y.  App.  Div.  524, 
reversing  CSupm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 
154,  which  affirmed  (N.  Y.  City  Ct.  Gen.  T.) 
35  Misc.  (N.  Y.)  T93,  176  N.  Y.  377- 

5.  Collection  of  Local  Assets  by  Ancillary 
Administrator.  —  Grayson  v.  Robertson,  122  Ala. 


330,  82  Am.  St.  Rep.  80 ;  Ramsay  v.  Ramsay, 
196  111.  179,  affirming  97  111.  App.  270. 

Actions  on  Life  Insurance  Policies.  —  Contra, 
at  least  where  there  is  no  such  agent  in  the 
foreign  jurisdiction  and  the  company  is  not 
doing  business  there.  Re  Ontario  Mut.  L.  Ins. 
Co.,  30  Ont.  666. 

935.  2.  Authority  of  Local  Administrator 
Exclusive  of  Foreign  Domiciliary  Representative. 
—  Grayson  v.  Robertson,  122  Ala.  330,  82  Am. 
St.  Rep.  80;  Doss  v.  Stevens,  13  Colo.  App.  535. 

3.  Payment  of  Debts  by  Ancillary  Adminis- 
trator. —  Ramsay  v.  Ramsay,  97  111.  App.  270, 
affirmed  196  111.  179. 

In  New  York  by  statute,  Code  Civ.  Pro.,  §§ 
2699-2701,  it  is  discretionary  with  the  court 
whether  to  require  the  payment  of  local  cred- 
itors or  to  require  security  to  insure  their  pay- 
ment by  the  foreign  administrator.  Maas  v. 
German  Sav.  Bank,  73  N.  Y.  App.  Div.  524  Ire- 
versing  (Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 
154,  which  affirmed  (N.  Y.  City  Ct.  Gen.  T.)  35 
Misc.  (N.  Y.)  193],  affirmed  176  N.  Y.  377. 

936.  3.  Pro  Rata  Payments.  —  Warrington's 
Estate,  7  Pa.  Dist.  712.  See  also  Ramsay  v. 
Ramsay,  196  111.  179,  affirming  97  111.  App.  270. 

937.  3.  Ancillary  Administrator  May  Pay 
Foreign  as  Well  as  Domestic  Creditors. —  Ramsay  v. 
Ramsay,  97  111.  App.  270,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  937,  affirmed 
196  111.  179. 

A  statute  providing  that  "  every  person  "  hav- 
ing a  claim  proper  to  be  allowed  who  shall  not 
present  it  within  a  designated  period  of  time 
shall  be  "  forever  barred,"  applies  to  the  claim 
of  a  nonresident  whether  sought  to  be  enforced 
within  the  jurisdiction  of  a  domiciliary  or  of 
an  ancillary  administration.  Winter  v.  Winter, 
101  Wis.  494;  Fields  v.  Mundy,  106  Wis.  383, 
80  Am.  St.  Rep.  39. 

Jurisdiction  of  Federal  Courts  to  Establish 
Claims  of  Foreign  Creditors.  — -That  a  nonresident 
creditor  may  establish  his  claim  or  debt  in  the 
courts  of  the  United  States  against  the  per- 
sonal representatives  of  his  deceased  debtor,  the 
requisite  amount  and  diversity  of  citizenship 
appearing,  is  well  settled,  notwithstanding  that 
the  laws  of  the  state  of  the  debtor's  residence 
relative  to  the  settlement  and  administration  of 
estates  of  deceased  persons  in  terms  limit  the 
right  to  establish  such  claims  to  proceedings 
in  the  proper  probate  courts  of  the  state. 
Alice  E.  Min.  Co.  v.  Blanden,  136  Fed.  Rep. 
252;  Shurmeier  v.  Connecticut  Mut.  L.  Ins.  Co., 
(C.  C.  A.)  137  Fed.  Rep.  42. 

4.  Rule  that  Ancillary  Administrator  May  Pay 
Only  Resident  Creditors.  —  See  Lewis  v.  Ruther- 
ford, 71  Ark.  218;  Warrington's  Estate,  7  Pa. 
Dist.  712. 

93ft.    1.  Pressnting   Claim    in    Both  Jurit- 
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938.  2.  Residue  After  Payment  of  Debts  —  a.  Transmission  of  Residue 
to  Jurisdiction  of  Domicil.  —  See  note  3. 

939.  See  notes  1,  2. 

940.  See  notes  1,  2. 

As  to  the  Proceeds  of  Real  Estate.  —  See  note  5- 

b.  Distribution  by  Ancillary  Representative.  —  See  note  6. 

941.  See  note  i. 

942.  X.  Power  to  Sell  or  Transfer  Property  in  Foreign  Jurisdic- 
tions—  1.  Transfer  of  Foreign  Choses  in  Action.  —  See  note  3. 

944.  See  note  2. 

2.  Power  of  Sale  Given  by  Will.  —  See  notes  3,  4. 

945.  See  note  1. 


dictions  —  Protection  of  Other  Creditors.  —  Ram- 
say v.  Ramsay,  97  111.  App.  270,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  938,  affirmed 
196  111.  179. 

93§.  3.  Transmitting  Residue  to  Domicil  — 
United  States.  —  See  Ingersoll  v.  Coram,  127 
Fed.  Rep.  418,  132  Fed.  Rep.  168,  affirmed  (C. 
C.  A.)  133  Fed.  Rep.  226. 

Alabama.  —  Grayson  v.  Robertson,  122  Ala. 
330,  82  Am.  St.  Rep.  80. 

California.  —  Murphy  v.  Crouse,  135  Cal.  14, 
87  Am.  St.  Rep.  90. 

Colorado.  —  Doss  v.  Stevens,  13  Colo.  App. 
535-  _ 

Illinois.  —  Ramsay  v.  Ramsay,  196  111.  179, 
affirming  97  111.  App.  270. 

Missouri.  —  Stevens  v.  Larwill,  110  Mo.  App. 
140. 

New  York.  —  Maas  v.  German  Sav.  Bank, 
176  N.  Y.  377,  affirming  73  N.  Y.  App.  Div.  524, 
which  reversed  (Supm.  Ct.  App.  T.)  36  Misc. 
(N.  Y.)  154,  (N.  Y.  City  Ct.  Gen.  T.)  35  Misc. 
(N.  Y.)  I93. 

North  Dakota.  —  Joy  v.  Elton,  9  N.  Dak. 
428. 

Ohio.  —  Meswald  v.  Marks,  10  Ohio  Cir.  Dec. 
355,  19  Ohio  Cir.  Ct.  605. 

Pennsylvania.  —  Warrington's  Estate,  7  Pa. 
Dist.  712;  Troxell's  Estate,  15  Montg.  Co.  Rep. 
(Pa.)  29. 

939.  1.  Rule  that  Court  Granting  Ancillary 
Letters  Cannot  Order  Distribution.  — ■  The  ancil- 
lary administrator  is  charged  with  the  duty  of 
finally  accounting  to  the  domiciliary  administra- 
tor.   Egan  v.  Wirth,  26  R.  I.  363. 

2.  Discretion  of  Court  to  Order  Transmission  of 
Residue  to  Domicil.  —  Maas  v.  German  Sav. 
Bank,  73  N.  Y.  App.  Div.  524  [reversing  (Supm. 
Ct.  App.  T.)  36  Misc.  (N.  Y.)  154,  which 
affirmed  (N.  Y.  City  Ct.  Gen.  T.)  35  Misc.  (N. 
Y.)i93l,  affirmed  176  N.  Y.  377:  McClung  v. 
Sieg,  54  W.  Va.  467.  Compare  in  Neiv  York, 
where  domiciliary  executor  is  also  ancillary 
representative,  Matter  of  Newell,  (Surrogate 
Ct.)  38  Misc.  (N.  Y.)  563. 

940.  1.  Payment  of  Local  Creditors  Before 
Transmitting  Assets  to  Domicil.  —  Thomas's  Es- 
tate, 8  Pa.  Dist.  385. 

2.  Security  for  Local  Claimants  Should  Be  Re- 
quired. —  Yerkes's  Estate,  8  Pa.  Dist.  36. 

5.  Proceeds  of  Realty  Not  Transmitted  to  Domi- 
cil for  Distribution.  —  Smith  v.  Smith,  174  111.  52. 

6.  Distribution  by  Ancillary  Representative.  — 
Matter  of  Dunn,  39  N.  Y.  App.  Div.  510; 
Yerkes's  Estate,  8  Pa.  Dist.  36  ;  Ehrhart's  Es- 
tate, 18  York  Leg.  Rcc.  (Pa.)   134,  17  York 
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Leg.  Rec.  (Pa.)  137.  See  also  Ingersoll  v. 
Coram,  132  Fed.  Rep.  168,  affirmed  (C.  C.  A.) 
127  Fed.  Rep.  418,  133  Fed.  Rep.  226. 

941.  1.  Laws  of  Owner's  Domicil  Govern  in 
Distribution  of  Personalty.  —  Murphy  v.  Crouse, 
135  Cal.  14,  87  Am.  St.  Rep.  90;  Falke  v.  Terry, 
32  Colo.  85  ;  Ramsay  v.  Ramsay,  97  111.  App. 
270,  affirmed  196  111.  179;  Locke  v.  McPherson, 
163  Mo.  493;  Matter  of  Dunn,  39  N.  Y.  App. 
Div.  510;  Matter  of  Barandon,  (Surrogate  Ct.) 
41  Misc.  (N.  Y.)  380;  Rittenhouse's  Estate,  8 
Pa.  Dist.  700;  Ehrhart's  Estate,  18  York  Leg. 
Rec.  (Pa.)  134,  17  York  Leg.  Rec.  (Pa.)  137; 
Ellis  v.  Northwestern  Mut.  L.  Ins.  Co.,  100 
Tenn.  177. 

The  succession  to,  and  the  distribution  of, 
the  estate  of  an  intestate  is  governed  by  the  law 
of  the  domicil.  Maas  v.  German  Sav.  Bank, 
176  N.  Y.  377,  affirming  73  N.  Y.  App.  Div.  524, 
which  reversed  (Supm.  Ct.  App.  T.)  36  Misc. 
(N.  Y.)  154,  (N.  Y.  City  Ct.  Gen.  T.)  35  Misc. 
(N.  Y.)  193- 

942.  3.  Power  to  Transfer  Foreign  Choses  in 
Action.  —  Maas  v.  German  Sav.  Bank,  73  N.  Y. 
App.  Div.  524  [reversing  (Supm.  Ct.  App.  T.) 
36  Misc.  (N.  Y.)  154,  which  affirmed  (N.  Y. 
City  Ct.  Gen.  T.)  35  Misc.  (N.  Y.)  193],  af- 
firmed 176  N.  Y.  377;  Keller  v.  Alexander.  24 
Tex.  Civ.  App.  186,'  Camp  v.  Simon,  23  Utah  56. 

944.  2.  Power  to  Transfer  Foreign  Choses  in 
Action  Denied.  —  Hey  ward  v.  Williams,  57  S. 
Car.  235.  See  also  Murphy  v.  Crouse,  135  Cal. 
14,  87  Am.  St.  Rep.  90. 

3.  Successor  May  Exercise  Power  of  Sale.  — 
Moysradt  v.  Tionesta  Gas  Co.,  194  Pa.  St. 
251. 

4.  Probate  and  Record  of  Will  Essential  to  Sale 
of  Real  Estate  by  Foreign  Executor  under  Power. 

—  In  re  Devine,  62  N.  J.  Eq.  704 ;  Mcintosh  v. 
Marathon  Land  Co.,  110  Wis.  296. 

The  executor  can  only  convey  such  property 
in  conformity  with  the  laws  of  the  state  where 
he  attempts  to  operate  under  the  will,  and  not 
from  the  will  alone.  Emmons  v.  Gordon,  140 
Mo.  490,  62  Am.  St.  Rep.  734. 

Validity  of  Sale  Made  Before  Probate.  —  Allison 
v.  Cocke,  106  Ky.  763;  Green  v.  Alden,  92  Me. 
177- 

945.  1.  The  Iowa  Statute.  —  Moore  v.  Petty, 
(CCA.)  135  Fed.  Rep.  668. 

Rev.  Stat.  Tex.,  art.  1879(7,  validating  sales 
made  under  wills  probated  in  other  states  of 
the  United  States,  has  no  application  to  a  sale 
under  a  foreign  will  which  does  not  confer 
power  to  make  it.  League  v.  Williamson,  33 
Tex.  Civ.  App.  647. 
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945.    3.  Sale  of  Real  Estate  under  Order  of  Court.  —  See  note  2. 

XI.  Actions  —  1.  Actions  by  Foreign  Executors  and  Administrators 

—  a.  At  Common  Law  — (i)  Disability  in  General.  —  See  note  4. 

948.  The  Reason  of  the  Rule. —  See  note  5. 

950.  (j)  Waiver  of  Objections  to  Disability.  —  See  note  1. 

951.  (4)  Actions  Not  in  Representative  Capacity. —  See  notes  1,  2,  4. 

952.  A  Judgment  Recovered  by  an  Executor  or  Administrator.  —  See  note  3. 

953.  Action  for  Death  by  Wrongful  Act.  —  See  note  2. 

b.  Statutory  Authority  to  Sue  — (i)  In  General.  —  See 

note  5. 


945.  2.  Statutory  Authority  to  Obtain  Li- 
cense to  Sell  Real  Estate. —  Mowry  v.  McQueen, 
80  Minn.  385  (.construing  Wisconsin  law)  ;  In 
re  Devine,  62  N.  J.  Eq.  703. 

In  Wisconsin  it  is  provided  by  statute  that 
upon  the  filing  of  an  authenticated  copy  of  the 
original  appointment  of  a  foreign  executor  or 
administrator  in  the  County  Court,  he  may 
exercise  any  power  over  the  estate,  including 
sales  or  assignments  of  the  same,  which  an  ex- 
ecutor or  administrator  duly  appointed  by  the 
proper  court  of  lhat  state  can  exercise.  This 
section  provides  for  cases  where  the  repre- 
sentative must  obtain  judicial  authority  to  sell 
or  convey  lands,  but  not  those  where,  by  the 
terms  of  the  will,  the  lands  are  devised  or 
authority  given  to  convey.  Mcintosh  v.  Mara- 
thon Land  Co.,  110  Wis.  296. 

A  License  Granted  by  a  Court  of  the  Domicil.  — 
Seldncr  v.  Katz,  96  Md.  212. 

4.  Executor  or  Administrator  Cannot  Sue  Out  of 
Jurisdiction  in  Which  He  Was  Appointed  — 
United  Stales.  —  Moore  v.  Petty,  (C.  C.  A.) 
135  Fed.  Rep.  668. 

Alabama.  —  Grayson  v.  Robertson,  122  Ala. 
330,  82  Am.  St.  Rep.  80. 

Georgia.  —  Taylor  v.  McKee,  121  Ga.  223, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2ded.) 
945- 

Missouri.  —  Emmons  v.  Gordon,  140  Mo.  490, 
62  Am.  St.  Rep.  734 ;  Wolf  v.  Sun  Ins.  Co.,  75 
Mo.  App.  306;  Somraer  v.  Franklin  Bank,  108 
Mo.  App.  490. 

New  York.  —  Matter  of  Fitch,  160  N.  Y.  87, 
30  Civ.  Pro.  (N.  Y.)  1,  affirming  39  N.  Y.  App. 
Div.  609;  Maas  v.  German  Sav.  Bank,  176  N. 
Y.  377,  affirming  73  N.  Y.  App.  Div.  524,  which 
reversed  (Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 
154,  (N.  Y.  City  Ct.  Gen.  T.)  35  Misc.  (N.  Y.) 
193;  Steele  v.  Connecticut  Gen.  L.  Ins.  Co.,  31 
N.  Y.  App.  Div.  389,  affirmed  on  opinion  below 
160  N.  Y.  703  ;  Hoes  v.  New  York,  etc.,  R.  Co., 
73  N.  Y.  App.  Div.  363,  reversed  on  other 
grounds  173  N.  Y.  435  ;  Downey  v.  Owen,  98  N. 
Y.  App.  Div.  411;  Taylor  v.  Syme,  162  N.  Y. 
513,  reversing  on  other  grounds  17  N  Y.  App. 
Div.  517. 

North  Carolina.  —  Morefield  v.  Harris,  126 
N.  Car.  626. 

Pennsylvania.  —  Viosca's  Estate,  197  Pa.  St. 
280,  affirming  29  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
299 ;  Mansfield  v.  McFarland,  24  Pa.  Co.  Ct. 
591,  affirmed  202  Pa.  St.  173. 

South  Carolina.  —  Heyward  v.  Williams,  57 
S.  Car.  235  ;  Stoddard  v.  Aiken,  57  S.  Car.  134; 
In  re  Mayo,  60  S.  Car.  401. 

Texas.  —  Hynes  v.  Winston,  (Tex.  Civ.  App. 
1899)  54  S.  W.  Rep.  1069. 


948.    5.  Considerations  of  Policy.  —  Manley 

v.  Meyer,  68  Kan.  377,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  948. 

950.  1.  Waiver  of  Objection  to  Disability.  — 

Johnson  v.  Kyser,  127  Ala.  309;  Sommer  v. 
Franklin  Bank,  108  Mo.  App.  490;  Pope  v. 
Waugh,  (Wis.  1905)  103  N.  W.  Rep.  500. 

951.  1.  Disability  Exists  Only  When  Action 
Is  in  Right  of  Decedent.  —  Brown  v.  Equitable 
L.  Assur.  Soc,  112  Fed.  Rep.  845;  Moore  v. 
Petty,  (C.  C.  A.)  135  Fed.  Rep.  668;  Steitler 
v.  Helenbush,  61  S.  W.  Rep.  701,  23  Ky.  L.  Rep. 
174;  Green  v.  Heritage,  63  N.  J.  L.  455. 

A  foreign  executor  having  the  legal  title  to 
the  assets  of  the  estate  is  a  proper  and  necessary 
party  to  a  suit  in  another  state  to  settle  the  title 
and  right  to  property  held  there,  in  which  he  is 
interested  as  such  representative.  Stone  v. 
Demarest,  67  N.  Y.  App.  Div.  549.  See  also 
Michigan  Trust  Co.  v.  Probasco,  29  Ind.  App. 
109. 

2.  Allegations  as  to  Representative  Character 
Treated  as  Surplusage.  —  Moore  v.  Petty,  (C. 
C.  A.)  135  Fed.  Rep.  668. 

Contra.  —  Wolf  v.  Sun  Ins.  Co.,  75  Mo.  App. 
306. 

4.  Insurance  Policy  Assigned  to  Administrator. 

—  Wolf  v.  Sun  Ins.  Co.,  75  Mo.  App.  306. 

952.  3.  Action  on  Judgment  Recovered  in 
Jurisdiction  Where    Letters   Were   Granted.  — 

Brown  v.  Equitable  L.  Assur.  Soc,  112  Fed. 
Rep.  845. 

953.  2.  Rule  that  Foreign  Administrator 
May  Sue  for  Death  by  Wrongful  Act.  —  Bolden  v. 
Pennsylvania  R.  Co.,  205  Pa.  St.  264  ;  Robert- 
son v.  Chicago,  etc.,  R.  Co.,  122  Wis.  66,  106 
Am.  St.  Rep.  925.  Contra,  In  re  Mayo,  60  S. 
Car.  401,  Mclver,  C.  J.,  dissenting. 

See  for  a  general  discussion  of  the  subject 
Williams  v.  Camden  Interstate  R.  Co.,  138  Fed. 
Rep.  571. 

5.  Foreign  Representatives  Authorized  to  Sue 
by  Statute  in  United  States.  —  Williams  v.  Cam- 
den Interstate  R.  Co.,  138  Fed.  Rep.  571  (dis- 
cussing 0/n'o  statute)  ;  Western  Union  Tel.  Co. 
v.  Lipscomb,  22  App.  Cas.  (D.  C.)  104;  Taylor 
v.  McKee,  121  Ga.  223;  Chicago  Transit  Co.  v. 
Campbell,  110  111.  App.  366;  Jackson  v.  Phillips, 
57  Neb.  189. 

Corporation  as  Administrator.  —  The  statute 
applies  whether  the  person  appointed  is  a  cor- 
poration or  a  natural  person.  Germantown  Trust 
Co.  v.  Whitney,  (S.  Dak.  1905)  102  N.  W.  Rep. 
304- 

Special   and    Limited    Administrators.  —  The 

power  of  the  representative  will  not  be  ex- 
tended beyond  his  letters,  and  if  these  are 
special  and  limited  to  the  administration  of 
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954  961 


954.  See  note  i. 

955.  See  note  4. 

(2)  Evidence  of  Representative  Character.  —  See  note  5. 

956.  (3)  Bond.  —  See  note  4. 

957.  (4)  Scope  and  Effect  of  Statutes.  —  See  notes  2,  4,  6. 

2.  Actions  Against  Foreign  Executors  and  Administrators  —  a.  Ex- 
emption from  Liability  to  Suit  —  (1)  General  Rule  Stated.  —  See  note  7. 

958.  See  notes  1,  3. 

959.  b.  Exceptions  to  Rule  of  Exemption  —  (1)  Exceptions  in 
Equity.  —  See  note  4. 

960.  (2)  Exceptions  at  Latv.  —  See  note  2. 

(3)  Statutory  Liability  to  Be  Sued.  —  See  note  4. 

961.  See  note  1. 

(4)  Voluntary  Submission  to  Suits.  — See  notes  3,  4. 
XII.  Accounting  —  The  Probate  courts.  —  See  note  6. 


specific  property,  he  can  only  sue  to  recover 
assets  as  to  which  they  confer  authority  to 
administer.    Taylor  v.  McKee,  121  Ga.  223. 

954.  1.  Unconditional  Authority  to  Sue  Given 
to  Foreign  Representatives.  —  Overby  v.  Gordon, 
177  U.  S.  214,  affirming  13  App.  Cas.  (D.  C. 
392;  Cincinnati,  etc.,  R.  Co.  v.  Thiebaud,  (C. 
C.  A.)  114  Fed.  Rep.  918  (quoting  Ohio  stat- 
ute); Greenwalt  v.  Bastian,  10  Kan.  App.  101. 

955.  4.  Filing  Letters  Pending  Suit  Author- 
ized by  Terms  of  Statute.  —  Grayson  v.  Robertson, 
122  Ala.  330,  82  Am.  St.  Rep.  80;  Buecker  v. 
Carr,  60  N.  J.  Eq.  300. 

In  Georgia  a  certified  copy  of  the  proceed- 
ings by  which  a  will  was  probated,  etc.,  must 
also  be  filed  before  a  foreign  executor  is  author- 
ized to  sue.  In  the  case  of  foreign  administra- 
tors, however,  no  similar  requirement  is  pro- 
vided. It  must  further  appear  that  the  decedent 
was  domiciled  in  the  foreign  state  at  the  time 
of  his  death,  and  that  no  ancillary  administra- 
tion has  been  opened  in  Georgia.  Taylor  v. 
McKee,  121  Ga.  223. 

5.  Evidence  of  Representative  Character  — 
Filing  or  Producing  Authenticated  Copies  of 
Letters.  —  Buecker  v.  Carr,  60  N.  J.  Eq.  300. 

956.  4.  Bond  for  Faithful  Administration  of 
Assets  Received.  —  Grayson  v.  Robertson,  122 
Ala.  330,  82  Am.  St.  Rep.  80. 

957.  2.  No  Authority  to  Sue  After  Ancillary 
Grant.  —  Taylor  v.  McKee,  121  Ga.  223. 

Where  there  are  no  debts  in  the  state  re- 
quiring the  protection  of  the  court  and  there  is 
nothing  to  be  done  but  to  collect  the  assets  of 
the  estate,  the  right  of  a  foreign  representative 
whose  suit  was  commenced  prior  to  the  appoint- 
ment of  the  ancillary  administrator,  will  be 
sustained.  Greenwalt  v.  Bastian,  10  Kan.  App. 
101. 

4.  No  Right  to  Sue  if  Subject-matter  Would 
Not  Be  Assets. — Contra  of  actions  for  death 
caused  by  wrongful  act.  Popp  v.  Cincinnati, 
etc.,  R.  Co.,  96  Fed.  Rep.  465  (construing  Ohio 
statute).    See  supra,  this  title,  953.  2. 

6.  Cause  of  Action  Not  Given  by  Law  of 
Domicil.  — Jones  v.  Cliett,  114  Ga.  673. 

7.  Exemption  from  Liability  to  Suits  in  General. 
—  Scruggs  v.  Scruggs,  105  Fed.  Rep.  28;  Lewis 
v.  Parrish,  (C.  C.  A.)  115  Fed.  Rep.  285;  Filer, 
etc.,  Co.  v.  Rainey,  120  Fed.  Rep.  718;  Skiff  v. 
White,  127  Fed.  Rep.  175;  Courtney  v.  Pradt, 
135  Fed.  Rep.  818,  quoting  13  Am.  and  Eng. 


Encvc.  of  Law  (2d  ed.)  957  ;  Falke  v.  Terry, 
32  Colo.  85;  Burton  v.  Williams,  63  Neb.  431  ; 
Ferguson  v.  Harrison,  (Supm.  Ct.  Spec.  T.)  27 
Misc.  (N.  Y.)  380;  Netting  v.  Strickland,  9 
Ohio  Cir.  Dec.  841,  18  Ohio  Cir.  Ct.  136. 

Contra  in  Pennsylvania  as  to  actions  by  resi- 
dent claimants.  Learning's  Estate,  10  Pa.  Dist. 
389,  25  Pa.  Co.  Ct.  438,  citing  Laughlin  v..  Solo- 
mon, 180  Pa.  St.  177,  40  W.  N.  C.  (Pa.)  1, 
which  reversed  5  Pa.  Dist.  282. 

95§.  1.  Pending  Action  Cannot  Be  Continued 
Against  Foreign  Representative  of  Decedent.  — 
McGrath  v.  Weiller,  98  N.  Y.  App.  Div.  291. 

3.  Process  Served  Personally  on  Foreign  Exec- 
utor or  Administrator.  — ■  Scruggs  v.  Scruggs,  105 
Fed.  Rep.  28. 

959.  4.  Suits  in  Equity  Against  Foreign  Rep- 
resentatives. —  Falke  v.  Terry,  32  Colo.  85  ; 
Gates  v.  McCIenahan,  124  Iowa  593;  Keining- 
ham  v.  Keiningham,  71  S.  W.  Rep.  497,  24  Ky. 
L.  Rep.  1330,  same  case  on  subsequent  appeal 
sub  nom.  Finley  v.  Keinningham,  79  S.  W. 
Rep.  236,  25  Ky.  L.  Rep.  1955  ;  Hussey  v.  Sar- 
gent, 116  Ky.  53;  Holzer  v.  Thomas,  (N.  J. 
1905)  61  Atl.  Rep.  154.  See  also  Courtney  v. 
Pradt,  135  Fed.  Rep.  818. 

The  same  rule  applies  to  assets  which  were 
in  the  state  when  the  foreign  executors  first  be- 
came entitled  to  them  and  which  they  left 
within  it.  Montgomery  v.  Boyd,  78  N.  Y.  App. 
Div.  64. 

960.  2.  Foreign  Representative  Not  Charge- 
able as  Executor  De  Son  Tort.  —  Ferguson  v.  Har- 
rison, (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  380. 

4.  The  Kansas  Statute.  —  Manley  v.  Mayer,  68 
Kan.  377. 

961.  1.  Statute  Authorizing  Foreign  Repre- 
sentatives to  Sue  Held  Not  to  Render  Them  Liable 
to  Be  Sued.  —  Burton  v.  Williams,  63  Neb.  431. 

3.  Rule  that  Foreign  Representative  Cannot 
Voluntarily  Submit  to  Suit.  — Jefferson  v.  Beall, 
117  Ala.  436,  67  Am.  St.  Rep.  177. 

4.  Rule  that  Exemption  from  Liability  to  Be 
Sued  May  Be  Waived. —  Netting  v.  Strickland,  0 
Ohio  Cir.  Dec.  841,  18  Ohio  Cir.  Ct.  136. 

6.  Representatives  Ordinarily  Accountable  Only 
in  Jurisdiction  of  Appointment. —  Lewis  v.  Par- 
rish, (C.  C.  A.)  115  Fed.  Rep.  285;  Elting  v. 
Biggsville  First  Mat.  Bank,  173  111.  368,  affirm- 
ing 68  111.  App.  204  ;  In  re  Hall,  70  Vt.  458. 

A  foreign  court  has  no  jurisdiction  of  a  domi- 
ciliary administrator  as  such,  and  cannot  de- 
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96'-J.    Sec  note  3. 

96!l.    Courts  of  Equity.  —  See  note  4. 

961.     Effect  of  Accounting-  by  Foreign  Representative.  —  See  note  2. 


termine  his  official  responsibilities  or  duties. 
Egan  v.  Wirth,  26  R.  1.  363. 

The  probate  court  at  the  accounting  of  an 
ancillary  representative  is  vested  with  authority 
to  consider  only  the  subject-matter  of  the  prop- 
erty taken  by  him  under  the  ancillary  letters, 
and  to  make  a  decree  disposing  of  such  prop- 
erty, and  none  other.  Joy  v.  Elton,  9  N.  Dak. 
428. 

An  ancillary  administrator  cannot  be  required 
to  file  an  account,  in  the  absence  of  creditors 
in  the  ancillary  jurisdiction,  where  he  has  vol- 
untarily paid  the  money  collected  by  him  to  the 
administrator  of  the  domicil,  who  has  accounted 
for  it  there.    Thomas's  Estate,  8  Pa.  Dist.  385. 

Character  of  Proceedings  for  Accounting.  —  The 
proceedings  have  been  said  to  be  not,  as  a  rule, 
in  personam  but  in  rem,  and  if  regular,  binding 
upon  all  persons  equally,  wdiether  they  appear 
personally  to  take  part  in  the  controversies  or 
proceedings  or  hold  themselves  aloof ;  and  they 
are  within  section  1,  art.  4,  of  the  Federal  Con- 
stitution, requiring  full  faith  and  credit  to  be 
given  in  each  state  to  the  judicial  proceedings 
of  every  other  state.  Matter  of  Crawford,  11 
Ohio  Cir.  Dec.  605,  21  Ohio  Cir.  Ct.  554,  affirmed 
08  Ohio  St.  58. 

962.  3.  Ancillary  Administrator  Who  Is  Also 
Domiciliary  Representative. —  Matter  of  Craw- 
ford, 11  Ohio  Cir.  Dec.  605,  21  Ohio  Cir.  Ct. 
554,  affirmed  68  Ohio  St.  58. 

963.  4.  Equity  Jurisdiction  to  Compel  Foreign 
Representatives  to  Account.  —  Lewis  v.  Parrish, 
(C.  C.  A.)  115  Fed.  Rep.  285  (construing  New 
York  law). 


If  any  law  of  the  foreign  state  or  decree  of 
its  court  requires  the  ancillary  representative 
to  do  anything,  he  may  be  protected  in  doing  it, 
but  subject  to  this  limitation  the  assets  recov- 
ered there  belong  to  the  general  estate  which 
he  must  account  for  in  the  domiciliary  juris- 
diction. Matter  of  Newell,  (Surrogate  Ct.)  38 
Misc.  (N.  Y.)  563. 

Foreign  Representative  Chargeable  as  Trustee 
in  Equity.  —  Lewis  v.  Parrish,  (C.  C.  A.)  115 
Fed.  Rep.  285. 

964.  2.  Settlement  in  One  Jurisdiction  Con- 
clusive in  Other  Jurisdictions.  —  Tunnicliffe  v. 
Fox,  (Neb.  1903)  94  N.  W.  Rep.  1032;  Matter 
of  Crawford,  11  Ohio  Cir.  Dec.  605,  21  Ohio 
Cir.  Ct.  554,  affirmed  68  Ohio  St.  58. 

Compensation  of  Ancillary  Representative.  — 
A  balance  due  the  representative  as  ancillary 
administrator  for  compensation,  allowed  by  the 
court  of  the  foreign  jurisdiction,  is  a  proper 
credit  in  the  settlement  of  his  account  as  domi- 
ciliary administrator.  Doss  v.  Stevens,  13  Colo. 
App.  535- 

Where  an  ancillary  administrator  took  the 
assets  of  the  estate  to  the  domiciliary  jurisdic- 
tion, there  accounted  for  them  as  executor  and 
received  commissions  thereon  in  a  larger  sum 
than  allowed  by  statute  in  the  ancillary  juris- 
diction or  than  was  warranted  by  the  time, 
trouble,  and  labor  expended,  he  will  not  be 
allowed  commissions  in  a  suit  in  equity  to  com- 
pel him  to  account  as  ancillary  administrator. 
Porter  v.  Long,  136  Mich.  150,  10  Detroit  Leg. 
N.  987. 


FOREIGN  GUARDIANS. 

By  H.  W.  Hoye. 

965.  I.  Definition.  —  See  note  i. 

966.  II.  Rights  and  Powers  of  Foreign  Guardians  —  1.  At  Common  Law 

—  a.  Guardian's  Authority  Confined  to  Country  or  State  of  His 
Appointment  —  (i)  Rule  Stated — in  the  united  states.  —  See  note  i. 

967.  (2)  Applications  of  Rule.  —  See  note  3. 

b.  Recognition  of  Foreign  Guardians  by  Comity — (1)  /// 
General.  —  See  note  5. 

968.  (2)  When  Custody  of  Ward  Will  Be  Given  to  Foreign  Guardian  — 
Discretion  of  Court.  —  See  note  2. 


965.  1.  A  Testamentary  Guardian  is  not  a 

foreign  guardian  although  the  testator  was 
domiciled  in  a  foreign  state,  provided  the  will 
was  proved  and  allowed  in  the  state  of  the 
former  as  well  as  in  the  state  of  the  testator's 
domicil.  Githens's  Estate,  24  Pa.  Co.  Ct.  248, 
16  Montg.  Co.  Rep.  (Pa.)  196,  9  Pa.  Dist. 
465- 

966.  1.  Rule  in  United  States.--  Hanrahan 
v.  Sears,  72  N,  H.  71;  Banning  v.  Gotshall,  62 


Ohio  St.  210;  Wren  v.  Howland,  33  Tex.  Civ. 
App.  87;  Adkins  v.  Loucks,  107  Wis.  587. 

967.    3.   Rizzo's  Estate.  S  Pa.  Dist.  724. 

5.  Recognition  by  Comity.  —  Hanrahan  v. 
Sears,  72  N.  H.  71.  See  also  Boyle  v.  Griffin, 
84  Miss.  41. 

96S.  2.  The  Ward's  Interests  the  First  Con- 
sideration in  Awarding  Custody.  —  Hanrahan  v. 
Sears,  72  N.  H.  71.  See  also  Jones  V.  Bowman, 
(Wyo.  1904)  77  P<»c.  Rep.  430* 
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968.  (3)  Recognition  of  Authority  of  Foreign  Guardian  over  Ward's 
Property  —  Funds  Delivered  to  Foreign  Guardian.  —  See  note  5- 

969.  But  the  Court  Is  Clothed  with  a  Broad  Discretion.  —  See  notes  3,5. 

970.  2.  By  Statute  —  b.  Grants  of  Ancillary  Letters  to  Foreign 
Guardians.  —  See  note  2. 

971.  c.  Recognition  Without  Ancillary  Letters  —  Removal  of  per- 
sonal and  Real  Property.  —  See  note  3. 

972.  Required  to  Give  Security.  —  See  note  2. 
Court's  Discretion.  —  See  note  4. 

973.  III.  Duties  and  Liabilities  of  Foreign  Guardians —  2.  Guardian's 
Liability  to  Account  in  a  Foreign  State.  —  See  note  2. 


96§.  5.  Delivery  of  Funds  to  Foreign  Guard- 
ian.—  Boyle  v.  Griffin,  84  Miss.  41. 

969.  3.  Court  Will  Permit  Kemoval  of  Prop- 
erty Only  Where  Ward's  Interests  Require  It.  — 

Blanchard  v.  Andrews,  go  Mo.  App.  425  ;  Ban- 
ning v.  Gotshall,  62  Ohio  St.  210. 

5.  Ample  Security  Will  Be  Required.  —  Rizzo's 
Estate,  8  Pa.  Dist.  724. 

970.  2.  Security  Required  in  Court  to  Which 
Application  Made.  —  Gill  v.  Everman,  94  Tex. 
209. 

971.  3.  Authority  to  Remove  Ward's  Personal 


Property.  —  Woolridge  v.  Woolridge,  (Ky.  1904) 
80  S.  W.  Rep.  775. 

972.  2.  Conditions  Prerequisite  to  Guardian's 
Authority  to  Act.  —  Woolridge  v.  Woolridge, 
(Ky.  1904)  80  S.  W.  Rep.  77s  ;  Gill  v.  Ever- 
man, (Tex.  Civ.  App.  1900)  60  S.  W.  Rep.  913; 
Gill  v.  Everman,  94  Tex.  209. 

4.  Court  May  Exercise  a  Sound  Discretion.  — 
Banning  v.  Gotshall,  62  Ohio  St.  210. 

973.  2.  Liability  of  Foreign  Guardian  to 
Account.  —  Netting  v.  Strickland,  9  Ohio  Cir. 
Dec.  841,  18  Ohio  Cir.  Ct.  136. 


FOREIGN  JUDGMENTS. 

By  G.  W.  Walsh. 

976.  I.  Introductory —Definition,  Manner  of  Treatment,  and  Scope 

OF  ARTICLE  —  "Sister  State  Judgments.  " —  See  note  2. 

977.  II.  Effect  and  Conclusiveness  —  1.  General  Rule  —  a.  Rule 
Stated.  —  See  note  2. 

979.  Judgment  in  Rem.  —  See  note  3. 

When  Judgment  of  Foreign  Country  Will  Not  Be  Held  Conclusive  —  Want  of  Reci- 
procity.—  See  note  5. 

980.  b.  Early  Fluctuations  of  the  Doctrine  in  Regard  to  Judg- 
ments in  Personam  of  Foreign  Countries.  —  See  note  i. 

982.  d.  Development  of  the  Rule  as  to  Sister  State  Judg- 
ments —  (3)  Full  Faith  and  Credit  Clause  in  Federal  Constitution,  and  Legis- 
lation Pursuant  Thereto.  —  See  note  2. 


970.  2.  A  Judgment  Recovered  in  Another 
State  is  termed  a  foreign  judgment.  Wabash 
R.  Co.  v.  Tourville,  179  U.  S.  322,  affirming 
148  Mo.  614,  71  Am.  St.  Rep.  650. 

977.  2.  Foreign  Judgments  Conclusive  on  the 
Merits  —  England.  —  Pemberton  v.  Hughes, 
(1899)  1  Ch.  781,  68  L.  J.  Ch.  281. 

Canada.  —  See  Rice  v.  Holmes,  16  Quebec 
Super.  Ct.  492. 

United  States. —  Union,  etc.,  Bank  v.  Mem- 
phis, (C.  C.  A.)  in  Fed.  Rep.  561,  reversed 
189  U.  S.  71  ;  Gioe  v.  Westervelt,  116  Fed.  Rep. 
1017;  Strauss  v.  Conried,  121  Fed.  Rep.  199; 
Eau  Claire  Nat.  Bank  v.  Benson,  (C.  C.  A.)  128 
Fed.  Rep.  277. 

California. — Banister  v.  Campbell,  138  Cal.  455. 

Indiana.  —  American  Mut.  L.  Ins.  Co.  v. 
Mason,  159  Ind.  15. 

Iowa.  —  Longucville  v.  May,  115  Iowa  709. 

Kentucky.  —  Brand  v.  Brand,  116  Ky.  785. 

Ohio.  —  Barr  v.  Clostcrman,  1  Ohio  Cir.  Dec. 
546. 


Pennsylvania.  —  Levison  v.  Blumenthal,  25 
Pa.  Super.  Ct.  55. 

979.  3.  Title  Obtained  by  Virtue  of  Judgment 
in  Rem  Cannot  Be  Questioned.  —  Fracis  v.  Carr, 
81  L.  T.  N.  S.  50. 

5.  Want  of  Reciprocity  as  Affecting  Conclusive- 
ness of  Judgments  of  Foreign  Countries. —  Union, 
etc.,  Bank  v.  Memphis,  (C.  C.  A.)  111  Fed. 
Rep.  561,  reversed  189  U.  S.  71  ;  MacDonald  v. 
Grand  Trunk  R.  Co.,  71  N.  H.  448,  93  Am.  St. 
Rep.  550.  See  also  Gioc  v.  Westervelt,  116 
Fed.  Rep.  1017. 

9SO.  1.  Cases  Holding  Judgments  in  Personam 
Prima  Facie  Evidence  Only.  —  See  Jones  v. 
Quaker  City  Mut.  F.  Ins.  Co.,  23  Pa.  Co.  Ct. 
529,  9  Pa.  Dist.  213. 

In  Maine  the  doctrine  that  judgments-  of  for- 
eign countries  arc  prima  facie  evidence  only  is 
still  adhered  to.  Tremblay  v.  fiL\nz  L.  Ins. 
Co.,  07  Me.  547.  94  Am.  St.  Rep.  521. 

982.  2.  "  Full  Faith  and  Credit  "  Clause  In 
Federal    Constitution.  —  Athcrton  v.  Atherton, 
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983.    Sec  note  i. 

1> 5*  1.  (5)  Modem  Doctrine — Judgment  of  Sister  State  Conclusive  on  the 
Merits.  —  See  note  [. 

980.  e.  Judgment  of  Sister  State  Merely  a  Debt  of  Record.  — 
Sec  notes  i,  2,  3. 

987.  2.  What  Judgments  Will  Be  Recognized  and  Enforced  —  a.  In  Gen- 
eral.—  Sec  note  [. 

Presumption  of  Regularity  and  Validity.  —  See  note  2. 

988.  c  Foreign  Court  Must  Have  Had  Jurisdiction  —  (1)  Ru/e 
Stated.  —  Sec  note  3. 


181  U.  S.  15s;  Thompson  v.  Williamson,  67  N. 
J.  Eq.  212;  Arrington  v.  Arrington,  127  N.  Car. 
190,  80  Am.  St.  Rep.  791  ;  Holstein  v.  Edgefield 
County,  64  S.  Car.  374. 

9*3.  1.  Act  of  Congress  Pursuant  to  Full 
Faith  and  Credit  Clause.  —  Atherton  v.  Atherton, 
181  U.  S.  155- 

984.  1.  United  States.  —  Keyser  v.  Lowell, 
(C.  C.  A.)  117  Fed.  Rep.  400;  Union,  etc.,  Bank 
v.  Memphis,  (C.  C.  A.)  11 1  Fed.  Rep.  561,  re- 
versed 189  U.  S.  71  ;  Eau  Claire  Nat.  Bank  v. 
Benson,  (C.  C.  A.)  128  Fed.  Rep.  277;  Lamb 
v.  Powder  River  Live  Stock  Co.,  (C.  C.  A.)  132 
Fed.  Rep.  434. 

California. — Banister  v.  Campbell,  138  Cal.455. 

Illinois.  —  Leathe  v.  Thomas,  109  111.  App. 
434;  Baltimore,  etc.,  R.  Co.  v.  McDonald,  112 
111.  App.  391. 

Indiana.  —  American  Mut.  L.  Ins.  Co.  v. 
Mason,  159  Ind.  15. 

Iowa.  —  Fred  Miller  Brewing  Co.  v.  Capital 
Ins.  Co.,  in  Iowa  590;  Longueville  v.  May,  115 
Iowa  709. 

Kentucky.  —  Brand  v.  Brand,  116  Ky.  785. 

Missouri.  —  Hudson-Kimberly  Pub.  Co.  v. 
Young,  90  Mo.  App.  505. 

New  lersey.  —  Bennett  v.  Bennett,  63  N.  J. 
L.  306. 

New  York.  —  Waters  v.  Spencer,  (Supm.  Ct. 
Tr.  T.)  44  Misc.  (N.  Y.)  15  ;  Everett  v.  Everett, 
75  N.  Y.  App.  Div.  369;  Lynde  v.  Lynde,  162 
N.  Y.  405,  76  Am.  St.  Rep.  332;  Anglo-Ameri- 
can Provision  Co.  v.  Davis  Provision  Co.,  169 
N.  Y.  506,  88  Am.  St.  Rep.  608. 

North  Carolina.  —  Arrington  v.  Arrington, 
127  N.  Car.  190,  80  Am.  St.  Rep.  791. 

Ohio.  —  Matter  of  Crawford,  11  Ohio  Cir. 
Dec.  605,  21  Ohio  Cir.  Ct.  554;  Barr  v.  Closter- 
man,  1  Ohio  Cir.  Dec.  546. 

Pennsylvania.  —  Levison  v.  Blumenthal,  25 
Pa.  Super.  Ct.  55 ;  Sevison  v.  Blumenthal,  9 
Kulp  (Pa.)  392. 

West  Virgmia.  —  Stewart  v.  Northern  Assur. 
Co.,  45  W.  Va.  734- 

Wisconsin.  —  Anderson  v.  Chicago  Title,  etc., 
Co.,  101  Wis.  385. 

Contra  Where  Judgment  Based  on  Immoral  Con- 
tract. —  Lum  v.  Fauntleroy,  80  Miss.  757,  92 
Am.  St.  Rep.  620. 

986.  1.  Judgments  of  One  State  Have  No 
Extraterritorial  Effect  as  Judgments  in  a  Sister 
gtate  —  United  States.  —  Lynde  v.  Lvnde,  181 
U.  S.  183,  affirming  162  N.  Y.  405,  76  Am.  St. 
Rep.  332. 

Maine.  —  Lamberton  v.  Grant,  94  Me.  508, 
80  Am.  St.  Rep.  415- 

New  lersey. —  Bennett  v.  Bennett,  63  N.  J. 
Eq.  306. 


New  York.  —  Anglo-American  Provision  Co. 
v.  Davis  Provision  Co.,  169  N.  Y.  506,  88  Am. 
St.  Rep.  608. 

Pennsylvania.  —  Wilmer  v.  Lewis,  24  Pa.  Co. 
Ct.  613,  10  Pa.  Dist.  137. 

2.  Judgment  of  Sister  State  Merely  a  Debt  of 
Record.  —  Lamberton  v.  Grant,  94  Me.  508,  80 
Am.  St.  Rep.  415;  Bennett  v.  Bennett,  63  N. 
J.  Eq.  306. 

Holder  of  Sister  State  Judgment  Merely  a  Credi- 
tor at  Large. —  Frye-Bruhn  Co.  v.  Meyer,  (C. 
C.  A.)  121  Fed.  Rep.  533. 

3.  Judgment  Must  Be  Recovered  in  State  Where 
Sister  State  Judgment  Is  Sought  to  Be  Enforced.  — 
Frye-Bruhn  Co.  v.  Meyer,  (C.  C.  A.)  121  Fed. 
Rep.  533  ;  Lamberton  v.  Grant,  94  Me.  508,  80 
Am.  St.  Rep.  415;  Anglo-American  Provision 
Co.  v.  Davis  Provision  Co.,  169  N.  Y.  506,  88 
Am.  St.  Rep.  608  ;  Wilmer  v.  Lewis,  24  Pa.  Co. 
Ct.  613,  10  Pa.  Dist.  137. 

987.  1.  Judgments  Valid  and  Enforceable  at 
Home  Will  Be  Recognized  and  Enforced  Elsewhere. 
—  Pemberton  v.  Hughes,  (1899)  1  Ch.  781,  68 
L.  J.  Ch.  281,  80  L.  T.  N.  S.  369;  Miller  v. 
Miller,  21  Pa.  Co.  Ct.  252. 

2.  Presumption  of  Regularity  and  Validity.  — 
Clark  v.  Barber.  21  App.  Cas.  (D.  C.)  274; 
Mutual  Nat.  Bank  v.  Moore,  50  La.  Ann.  1332; 
Coveney  v.  Phiscitor,  132  Mich.  258,  9  Detroit 
Leg.  N.  603;  McDugle  v.  Fulmer,  82  Miss.  200; 
Bracken  v.  Milner,  99  Mo.  App.  187;  Martin 
v.  Martin,  (Neb.  1903)  97  N.  W.  Rep.  289 ; 
Matter  of  Law,  56  N.  Y.  App.  Div.  454. 

988.  3.  Foreign  Court  Must  Have  Had  Juris- 
diction —  England.  —  See  Pemberton  v.  Hughes, 
(1899)  1  Ch.  781,  68  L.  J.  Ch.  281,  80  L.  T. 
N.  S.  369. 

Canada.  —  Deacon  v.  Chadwick,  1  Ont.  L. 
Rep.  346. 

United  States.  —  Clarke  v.  Clarke,  178  U.  S. 
186,  affirming  70  Conn.  195,  483;  Bell  v.  Bell, 
181  U.  S.  t  75,  affirming  157  N.  Y.  719;  Andrews 
v.  Andrews.  188  U.  S.  14. 

Alabama.  ■ —  Louisville,  etc.,  R.  Co.  v.  Nash, 
118  Ala.  477,  72  Am.  St.  Rep.  181. 

Delaware.  —  Pritchard  v.  Henderson,  2  Penn. 
(Del.)  553- 

Idaho.  —  Thum  v.  Pyke.  8  Idaho  11. 

Illinois.  —  Newman  v.  Greeley  State  Bank, 
92  111.  App.  638. 

Indiana. —  Dunn  v.  Dilks,  31  Ind.  App. 
673- 

Kansas.  —  Abercrombie  v.  Abercrombie,  64 
Kan.  29. 

Maine.  —  Tremblay  v.  J&Xna.  L.  Ins.  Co.,  97 
Me.  547,  94  Am.  St.  Rep.  521. 

Massachusetts.  —  Van  Norman  v.  Gordon,  172 
Mass.  576. 
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991  990 


991. 

992. 

note  2. 
993. 
994. 

995. 

note  i. 

996. 


Kule  Not  Modified  by  Full  Faith  and  Credit  Clause. —  See  note  I. 

(2)  Rig/it  to  Inquire  into  Jurisdiction  —  (a)  In  General.  —  See  note  6. 
Rule  Not  Changed  by  Full  Faith  and  Credit  Clause  in  Federal  Constitution.  —  See 

(b)  Contradiction  of  Record  Which  on  Its  Face  Shows  Jurisdiction.  —  See  note  2. 
See  note  2. 

Duly  Authenticated  Record  Prima  Facie  Evidence  of  Jurisdiction.  —  See  note  3. 
Effect  of  Direct  Adjudication  in  Court  of  Sister  State  as  to  Jurisdiction.  —  See 

(3)  Presumption  as  to  Jurisdiction.  — See  note  3. 
See  note  1. 


Minnesota.  —  Boyle  v.  Musser-Sauntry  Land, 
etc.,  Co.,  88  Minn.  456. 

Missouri.  —  Seymour  v.  Newman,  77  Mo. 
App.  578. 

Nebraska.  —  Commonwealth  Mut.  F.  Ins.  Co. 
v.  Hayden,  61  Neb.  454. 

New  York.  —  Matter  of  Law,  56  N.  Y.  App. 
Div.  454;  Matter  of  Kimball,  155  N.  Y.  62; 
Atherton  v.  Atherton,  155  N.  Y.  129,  63  Am.  St. 
Rep.  650  ;  Matter  of  Norton,  (Surrogate  Ct.)  32 
Misc.  (N.  Y.)  224. 

Pennsylvania.  —  Com.  v.  Stevens,  25  Pa.  Co. 
Ct.  68. 

West  Virginia.  —  Stewart  v.  Northern  Assur. 
Co.,  45  W.  Va.  734. 

Wisconsin.  —  Frame  v.  Thormann,  102  Wis. 

653. 

991.  1.  Rule  Not  Modified  by  Full  Faith  and 
Credit  Clause  or  Legislation  Pursuant  Thereto.  — 

Andrews  v.  Andrews,  188  U.  S.  14. 
6.  Impeachment  for  Lack  of   Jurisdiction  — 

United  States.  —  Warrington  v.  Ball,  (C.  C.  A.) 
90  Fed.  Rep.  464  ;  Lamb  v.  Powder  River  Live 
Stock  Co.,  (C.  C.  A.)  132  Fed.  Rep.  434. 

California.  —  Banister  v.  Campbell,  138  Cal. 
455- 

Maine.  —  Tremblay  v.  Mtna  L.  Ins.  Co.,  97 
Me.  547,  94  Am.  St.  Rep.  521. 

Missouri.  —  Weller  Mfg.  Co.  v.  Eaton,  81  Mo. 
App.  657. 

New  York.  —  Waters  v.  Spencer,  (Supm.  Ct. 
Tr.  T.)  44  Misc.  (N.  Y.)  15;  Matter  of  Law, 
56  N.  Y.  App.  Div.  454. 

North  Carolina.  —  Coleman  v.  Howell,  131  N. 
Car.  125. 

West  Virginia.  —  Wick  v.  Dawson,  48  W.  Va. 
469. 

99'2.  2.  Jurisdiction  of  Court  of  Sister  State 
May  Be  Inquired  Into  —  United  States.  —  Wood 
v.  Mobile,  (C.  C.  A.)  107  Fed.  Rep.  846. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Nash, 
118  Ala.  477,  72  Am.  St.  Rep.  181. 

Idaho.  —  Thum  V.  Pyke,  8  Idaho  11. 

Indiana. — -Dunn  V.  Dilks,  31  Ind.  .App. 
673- 

Indian  Territory.  —  Sibley  v.  Miller,  3  Indian 
Ter.  688. 

Kansas.  —  Abercrombie  v.  Abercrombie,  64 
Kan.  29. 

Minnesota.  —  Boyle  v.  Musser-Sauntry  Land, 
etc.,  Co.,  88  Minn.  456. 

Missouri.  —  Weller  Mfg.  Co.  v.  Eaton,  81 
Mo.  App.  657  ;  Banister  v.  Weber  Gas,  etc.,  Co., 
82  Mo.  App.  528. 

New  York.  —  Hammond  v.  National  L.  As- 
soc., (Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  182; 
Matter  of  Norton,  (Surrogate  Ct.)  32  Misc.  (N. 


Y.)  224;  Plant  v.  Harrison,  (Supm.  Ct.  Spec. 
T.)  36  Misc.  (N.  Y.)  649;  Everett  v.  Everett, 
75  N.  Y.  App.  Div.  369;  Matter  of  Kimball,  155 
N.  Y.  62;  Atherton  v.  Atherton,  155  N.  Y.  129, 
63  Am.  St.  Rep.  650. 

Ohio.  — ■  Hafner  v.  Bank  of  Enterprise,  24 
Ohio  Cir.  Ct.  652. 

993.  2.  Record  Showing  Jurisdiction  May  Be 
Contradicted  —  United  States.  —  Bell  v.  Bell, 
181  U.  S.  175. 

Indiana. — ,01d  Wayne  Mut.  L.  Assoc.  v. 
Flynn,  31  Ind.  App.  473. 

Missouri.  —  Weller  Mfg.  Co.  v.  Eaton,  81 
Mo.  App.  657  ;  Banister  v.  Weber  Gas,  etc.,  Co., 
82  Mo.  App.  528  ;  Caffery  v.  Choctaw  Coal,  etc., 
Co.,  95  Mo.  App.  174. 

Nebraska.  —  National  Exch.  Bank  v.  Wiley, 
(Neb.  1902)  92  N.  W.  Rep.  582. 

New  York.  —  Matter  of  Norton,  (Surrogate 
Ct.)  32  Misc.  (N.  Y.I  224. 

Ohio.  —  Hafner  v.  Bank  of  Enterprise,  24 
Ohio  Cir.  Ct.  652. 

Pennsylvania.  —  Jones  v.  Quaker  City  Mut. 
F.  Ins.  Co.,  9  Pa.  Dist.  213,  23  Pa.  Co.  Ct.  529. 

994.  2.  Doctrine  that  Record  Cannot  Be  Con- 
tradicted as  to  Jurisdiction,  —  See  McHatton  v. 
Rhodes,  143  Cal.  275,  101  Am.  St.  Rep.  125. 

3.  Duly  Authenticated  Record  Prima  Facie  Evi- 
dence of  Jurisdiction. —  Seymour  v.  Newman,  77 
Mo.  App.  578. 

995.  1.  Court  of  Limited  Jurisdiction. —  In 
Connecticut  a  probate  court  being  a  court  of 
limited  jurisdiction,  it  cannot  conclusively  de- 
termine the  facts  giving  it  jurisdiction  whether 
those  facts  be  guaft-jurisdictional  or  otherwise. 
Plant  v.  Harrison,  (Supm.  Ct.  Spec.  T.)  36 
Misc.  (N.  Y.)  649. 

3.  Presumption  of  Jurisdiction  as  to  Courts  of 
Sister  States  —  United  States.  —  Hale  v.  Tyler, 
104  Fed.  Rep.  757. 

Alaska.  —  Baker  v.  Healey,  1  Alaska  43. 

California.- — •  Cummings  v.  O'Brien,  122  Cal. 
204;  McHatton  v.  Rhodes,  143  Cal.  275,  101 
Am.  St.  Rep.  125. 

Michigan.  —  Coveney  v.  Phiscator,  132  Mich. 
260,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  995. 

New  York.  —  Matter  of  Law,  56  N.  Y.  App. 
Div.  454 ;  Matter  of  Norton,  (Surrogate  Ct.) 
32  Misc.  (N.  Y.)  224. 

Ohio.  —  Hafner  v.  Bank  of  Enterprise,  24 
Ohio  Cir.  Ct.  652. 

Pennsylvania.  —  Levison  v.  Blumcnthal,  25 
Pa.  Super.  Ct.  55. 

Washington.  — ■  See  Trowbridge  v.  Spinning, 
23  Wash.  48.  83  Am.  St.  Rep.  806. 

99G.    1.  No  Presumption  in  Favor  of  Jurisdic- 
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007.    Sec  note  I. 

What  Courts  Are  Presumed  to  Be  of  General  Jurisdiction.  —  See  note  2. 
OOH.     Presumption  Arising  from  Appearance  of  Attorney. —  See  note  4» 
D1H>.     When  Presumption  of  Jurisdiction  Ceases.  —  See  note  2. 
(5)  Submission  to  Jurisdiction.  —  See  note  4. 
1002.   c.  Judgment  Must  Be  Final.  —  See  note  i. 

/.  Judgment  Must  Be  upon  the  Merits.  —  See  note  2. 
1004.   /.  English  Rule  as  to  Judgments  Repugnant  to  Natural 
Justice.  —  See  notes  2,  3. 

100.1.  m.  Rule  as  to  Judgments  Founded  on  Local  Laws  Not 
Recognized  Elsewhere  —  (2)  Judgments  Founded  on  Penal  Laws. — See 
notes  1,  2. 

1006.    n.  Rule  as  to  Judgments  by  Confession.  —  See  note  5. 

1008.  o.  Rule  as  to  Judgments  by  Default.  —  See  note  1. 
p.  Decrees  in  Equity.  —  See  notes  2,  3,  4. 

1 009.  3.  Extent  to  Which  Foreign  Judgment  Will  Be  Given  Effect.  —  See 

notes  1,  2,  3. 


tion  of  Court  of  Inferior  and  Limited  Jurisdiction. 

—  Matter  of  Law,  56  N.  Y.  App.  Div.  454. 

997.  1.  No  Presumption  of  Jurisdiction  Where 
Such  Jurisdiction  Rests  Solely  upon  Statute.  — 

Matter  of  Law,  56  N.  Y.  App.  Div.  454 ;  Wil- 
helm  v.  Parker,  9  Ohio  Cir.  Dec.  724,  17  Ohio 
Cir.  Ct.  234. 

2.  What  Courts  Are  Presumed  to  Be  of  General 
Jurisdiction.  —  American  Mut.  L.  Ins.  Co.  v. 
Mason,  159  Ind.  15;  Poll  v.  Hicks,  67  Kan.  193, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2ded.) 
997;  Van  Norman  v.  Gordon,  172  Mass.  576. 

998.  4.  Presumption  that  Attorney  Who  Ap- 
peared for  Defendant  Had  Necessary  Authority.  — 
Van  Norman  v.  Gordon,  172  Mass.  576.  See 
also  Davis  v.  Cohn,  96  Mo.  App.  589. 

999.  2.  Where  Service  Was  by  Publication 
the  same  presumption  exists  as  in  case  of  per- 
sonal service.  McHatton  v.  Rhodes,  143  Cal. 
275,  101  Am.  St.  Rep.  125. 

4.  Submission  to  Jurisdiction  by  Nonresident.  — 
Feybrick  v.  Hubbard,  71  L.  J.  K.  B.  509,  86  L. 
T.  N.  S.  829;  Swaizie  v.  Swaizie,  31  Ont.  324; 
Willock  v.  Wilson,  178  Mass.  68;  Grant  v. 
Birrell,  (Supm.  Ct.  Tr.  T.)  35  Misc.  (N.  Y.) 
768  ;  Lynde  v.  Lynde,  162  N.  Y.  405,  76  Am.  St. 
Rep.  332 ;  Richardson,  etc.,  Co.  v.  Utah  Stove, 
etc.,  Co.,  28  Utah  85. 

1002.  1.  Judgment  Must  Be  Conclusive  and 
Tinal.  —  Lynde  v.  Lynde,  162  N.  Y.  485,  76  Am. 
St.  Rep.  332;  Burnside  v.  Burnside,  2  Dauphin 
Co.  Rep.  (Pa.)  261. 

Presumption  that  Judgment  Is  Final.  — Thomp- 
son v.  Williamson,  67  N.  J.  Eq.  212. 

2.  Judgment  Must  Be  upon  the  Merits.  —  The 
Challenge  and  Due  D'Aumale,  (1904)  P-  4*1 
73  L.  J.  P.  2,  89  L.  T.  N.  S.  481. 

1004.  2.  Judgment  Repugnant  to  Natural 
Justice  May  Be  Disregarded.  —  Pemberton  v. 
Hughes,  (1899)  1  Ch.  781,  68  L.  J.  Ch.  281; 
Fracis  v.  Carr.  81  L.  T.  N.  S.  50.  See  also 
Wilhelm  v.  Parker,  9  Ohio  Cir.  Dec.  724,  17 
Ohio  Cir.  Ct.  234. 

3.  Repugnance  Must  Concern  Mode  of  Procedure 
and  Not  Relate  to  Merits. —  Fracis  v.  Carr,  81 
L.  T.  N.  S.  so. 

1005.  1.  Courts  of  One  Country  Do  Not  Exe- 
cute the  Penal  Laws  of  Another.  —  Kennealy  v. 
Leary,  67  N.  J.  L.  435. 


2.  Foreign  Judgments  Founded  on  Penal  Laws 
Not  Enforced.  —  Israel  v.  Israel,  130  Fed.  Rep. 
237.  But  compare  Schuler  v.  Schuler,  209  111. 
522,  reversing,  104  111.  App.  463. 

Nature  of  Original  Proceeding  May  Be  Inquired 
Into.  —  Israel  v..  Israel,  130  Fed.  Rep.  237. 

1006.  5.  Judgments  by  Confession  in  Sister 
State  Conclusive.  —  Van  Norman  v.  Gordo  n,  172 
Mass.  576. 

Canada  —  United  States  Judgment  by  Confession 
Recognized,  —  A  judgment,  in  due  form,  ob- 
tained by  confession  in  the  United  States,  is 
valid  in  Canada.  Ritter  v.  Fairfield,  32  Ont.  350. 

1008.  1.  Judgment  by  Default.  —  Fred  Mil- 
ler Brewing  Co.  v.  Capital  Ins.  Co.,  m  Iowa 
590,  82  Am.  St.  Rep.  529 ;  Boyle  v.  Victoria 
Yukon  Trading  Co.,  9  British  Columbia  213. 

2.  Decrees  in  Equity  Conclusive.  —  American 
Trading,  etc.,  Co.  v.  Gottstein,  123  Iowa  267; 
Bennett  v.  Bennett,  63  N.  T.  Eq.  306. 

3.  Decrees  in  Equity  for  Payment  of  Money 
Enforceable.  — Lynde  v.  Lynde,  162  N.  Y.  405, 
76  Am.  St.  Rep.  332;  Wagner  v.  Wagner,  26 
R.  I.  27. 

4.  Decrees  in  Equity  for  Performance  of  Acta 
Other  than  Payment  of  Money,  Not  Enforceable.  — 

Lynde  v.  Lynde,  162  N.  Y.  405,  76  Am.  St.  Rep. 
332. 

1009.  1.  Foreign  Judgment  Must  Be  Given 
Same  Effect  as  It  Has  at  Home —  United  States. 
— •  Warrington  v.  Ball,  (C.  C.  A.)  90  Fed.  Rep. 
464 ;  Union,  etc.,  Bank  v.  Memphis,  (C.  C.  A.) 
111  Fed.  Rep.  561,  reversed  189  U.  S.  71  ;  Glen- 
cove  Granite  Co.  v.  City  Trust,  etc.,  Co.,  (C.  C. 
A.)  118  Fed.  Rep.  386;  Hancock  Nat.  Bank  v. 
Farnum,  176  U.  S.  640. 

Illinois.  —  Newman  v.  Greeley  State  Bank,  92 
111.  App.  638 ;  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Donald, 112  111.  App.  391. 

Kentucky. — -Calloway  v.  Glenn,  105  Ky.  648. 

New  York.  —  Plant  v.  Harrison,  (Supm.  Ct. 
Spec.  T.)  36  Misc.  (N.  Y.)  649;  Everett  v. 
Everett,  75  N.  Y.  App.  Div.  369. 

Virginia.  —  Vaught  v.  Meador,  99  Va.  569,  86 
Am.  St.  Rep.  908. 

2.  Judgment  of  Foreign  Country  Should  Not  Be 
Given  Greater  Effect  than  It  Has  at  Home.  — 
Union,  etc.,  Bank  v.  Memphis,  (C.  C.  A.)  in 
Fed.  Rep.  561,  reversed  189  U.  S.  71. 
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lOOO.     Inquiry  as  to  Effect  at  Home.  — See  note  4. 

1010.  4.  What  Matters  Are  Concluded.  — See  notes  I,  2. 

1011.  5.  What  Persons  Are  Bound  by  Adjudication  —  a.  GENERAL  RULE 

—  (1)  Judgments  in  Personam.  — See  note  2. 

(2)  Judgments  in  Rem.  —  See  note  3. 

1012.  b.  Rule  as  to  Judgments  Against  Joint  Defendants  — 
(1)  When  Sister  State  Judgment  Will  Be  Regarded  as  Joint  and  Not  Several. 

—  See  note  2. 

1014.  6.  Foreign  Judgment  as  Res  Adjudicata  —  a.  General  Rule 
Stated.  —  See  note  i. 

b.  Effect  of  Judgment  for  Plaintiff — (i)  As  Merger  of 

Original  Cause  of  Action  —  (a)  Sister  State  Judgment.  —  See  notes  2,  3. 
1016.     (b)  Judgment  of  Foreign  Country.  —  See  notes  I,  2. 

(2)  As  a  Bar  to  Subsequent  Action  by  Defendant.  — See  note  4. 

c.  Effect  of  Judgment  for  Defendant.  —  See  note  5. 


1009.  3.  Sister  State  Judgment  Need  Not 
Be  Given  Greater  Effect  than  It  Has  at  Home.  — 

Baltimore,  etc.,  R.  Co.  v.  McDonald,  112  111. 
App.  391  ;  Plant  v.  Harrison,  (Supm.  Ct.  Spec. 
T.)  36  Misc.  (N.  Y.)  649  ;  Everett  v.  Everetc,  75 
N.  Y.  App.  Div.  369 ;  Barr  v.  Closterman,  1 
Ohio  Cir.  Dec.  546. 

4.  Inquiry  as  to  Effect  at  Home.  —  Warring- 
ton v.  Ball,  (C.  C.  A.)  90  Fed.  Rep.  464;  Union, 
etc.,  Bank  v.  Memphis,  (C.  C.  A.)  11 1  Fed.  Rep. 
561,  reversed  189  U.  S.  71  ;  Glencove  Granite 
Co.  v.  City  Trust,  etc.,  Co.,  (C.  C.  A.)  118  Fed. 
Rep.  386;  Hancock  Nat.  Bank  v.  Farnum,  176 
U.  S.  640 ;  Newman  v.  Greeley  State  Bank,  92 
111.  App.  638;  Plant  v.  Harrison,  (Supm.  Ct. 
Spec.  T.)  36  Misc.  (N.  Y.)  649. 

1010.  1.  Probate  of  Will  in  Sister  State.— 
See  Plant  v.  Harrison,  (Supm.  Ct.  Spec.  T.)  36 
Misc.  (N.  Y.)  649. 

2.  Judgment  Conclusive  Only  as  to  Matters 
Directly  Before  the  Court.  —  Overby  v.  Gordon, 
177  U.  S.  214  ;  Frame  v.  Thormann,  102  Wis.  653. 

1011.  2.  Foreign  Judgments  in  Personam 
Binding  Only  upon  Parties  and  Their  Privies.  — 
See  Thompson  v.  Williamson,  67  N.  J.  Eq.  212. 

Members  of  a  Corporation.  —  Calloway  v.  Glenn, 
105  Ky.  648. 

3.  Judgment  in  Rem  Binding  on  All  the  World 
as  Regards  the  Res.  —  Howarth  v.  Angle,  162  N. 
Y.  179. 

Status.  —  "  The  rule  of  res  adjudicata  is  as 
broad,  where  status  is  the  subject  upon  which 
the  judgment  acts,  in  that  it  is  binding  on  the 
whole  world,  as  it  is  inter  partes,  where  mere 
personal  rights  are  the  subject  of  the  litigation." 
State  v.  McDonald,  108  Wis.  8,  81  Am.  St.  Rep. 
878. 

1012.  2.  Judgment  Construed  in  Light  of 
Pleadings.  —  In  a  suit  upon  a  foreign  judgment 
it  is  proper  to  consider  the  entire  record,  and 
the  judgment  rendered  should  be  construed  in 
the  light  of  the  pleadings.  Though  the  judg- 
ment be  in  its  terms  apparently  a  joint  one,  yet, 
if  the  pleadings  and  the  exhibits  show  that  the 
liability  is  several  only,  the  judgment  will  be 
construed  so  as  to  fix  the  liability  according  to 
the  pleadings  and  exhibits.  Mclntyre  v.  Moore, 
105  Ga.  1 1 2. 

IOI 4.  1.  General  Rule  as  to  Effect  of  Foreign 
Judgment  as  Res  Adjudicata.  —  Norton  v.  House 
of  Mercy,  (C.  C.  A.)  101  Fed.  Rep.  382;  Gor- 
ham  v.  Broad  River  Tp.,  109  Fed.  Rep.  772, 


affirmed  (C.  C.  A.)  118  Fed.  Rep.  1016:  Coving- 
ton First  Nat.  Bank  v.  Covington,  129  Fed.  Rep. 
792;  Phillips  v.  Phillips,  69  Kan.  324;  Tremblay 
v.  Mtx\a.  L.  Ins.  Co..  97  Me.  547,  94  Am.  St. 
Rep.  521  ;  Tunnicliffe  v.  Fox,  (Neb.  1903)  94 
N.  W.  Rep.  1032  ;  MacDonald  v.  Grand  Trunk 
R.  Co.,  71  N.  H.  448,  93  Am.  St.  Rep.  550; 
Baldwin  v.  Rice,  (Supm.  Ct.  Spec.  T.)  44  Misc. 
(N.  Y.)  64,  modified  and  affirmed  100  N.  Y. 
App.  Div.  241. 

In  Quebec  foreign  judgments  have  not  the 
character  of  chose  jugee.  Rice  v.  Holmes,  16 
Quebec  Super.  Ct.  492. 

2.  Judgment  for  Plaintiff  in  Sister  State  a 
Merger  of  Original  Cause  of  Action.  —  Angle  v. 
Manchester,  (Neb.  1902)  91  N.  W.  Rep.  501  ; 
Gray  v.  Richmond  Bicycle  Co.,  (Supm.  Ct.  Tr. 
T.)  26  Misc.  (N.  Y.)  165,  affirmed  40  N.  Y. 
App.  Div.  506,  reversed  167  N.  Y.  348. 

3.  Sister  State  Judgment  for  Plaintiff  a  Bar  to 
Subsequent  Action  for  Same  Cause  of  Action. — 
Angle  v.  Manchester.  (Neb.  1902)  91  N.  W. 
Rep.  501. 

Action  Dismissed  Without  Trial.  —  "  When  a 
cause  has  been  dismissed  out  of  a  court  of  the 
United  States  without  any  trial  or  determina- 
tion of  the  merits,  it  is  not  perceived  why  a 
new  suit  may  not  be  brought  on  the  same  cause 
of  action  in  any  court  of  competent  jurisdiction." 
Foley  v.  Cudahy  Packing  Co.,  119  Iowa  246. 

IOIO.  1.  Judgment  of  Foreign  Country  Does 
Not  Merge  Original  Cause  of  Action.  —  Rice  v. 
Holmes,  16  Quebec  Super.  Ct.  492. 

In  England  it  has  been  held  that  where  a 
plaintiff  elects  to  take  the  judgment  of  a  for- 
eign country,  to  which  he  has  appealed,  in  dis- 
charge of  the  whole  cause  of  action,  he  cannot 
afterwards  treat  such  judgment  as  a  part  pay- 
ment and  sue  for  the  residue  in  England. 
Taylor  v.  Hollard,  (1902)  1  K.  B.  676,  71  L.  J. 
K~.  B.  278,  86  L.  T.  N.  S.  228. 

2.  A  Judgment  of  a  Foreign  Country  When 
Satisfied  Is  a  Bar.  —  Taylor  v.  Hollard,  (1902)  1 
K.  B.  676,  71  L.  J.  K.  B.  278,  86  L.  T.  N.  S.  228. 

4.  Judgment  for  Plaintiff  Bars  Subsequent 
Action  by  Defendant  in  Another  Jurisdiction.  — 
MacDonald  v.  Grand  Trunk  R.  Co.,  71  N.  H. 
448,  93  Am.  St.  Rep.  550 ;  Gray  v.  Richmond 
Bicycle  Co.,  (Supm.  Ct.  Tr.  T.)  26  Misc.  (N. 
Y.)  165,  affirmed  40  N.  Y.  App.  Div.  506. 

5.  Judgment  of  Foreign  Country  in  Favor  of 
Defendant  a  Bar  to  Subsequent  Suit.  —  See  Bald- 
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1017.    8.  To  Judgments  of  What  Courts  Full  Faith  and  Credit  Clause  Applies 

-  <i.  JUDGMENTS  OF  STATE  COURTS  —  Recognition  by  Federal  Courts  of  Judgments  of 
State  Courts.  —  Sec  note  3. 

IOIS.   b.  Judgments  of  Federal  Courts. — See  note  i. 
IO£l.    10.  Decrees  of  Divorce.  —  See  note  1. 

1 0**B4.    11.  Adjudications  in  Habeas  Corpus  Proceedings  —  Custody  of  Infants.  — 

See  notes  2,  3. 

12.  Probate  Adjudications.  —  See  note  5. 
lO^a.    See  note  I. 

13.  Adjudications  in  Bankruptcy  Proceedings.  —  See  note  3. 
lOtil.    15.  Garnishment  Proceedings.  —  See  note  1. 

Court  Must  Have  Had  Jurisdiction.  —  See  note  2. 

III.  Actions  on  Foreign  Judgments —  1.  Right  to  Bring  Action. — 


See  note  4. 
1035. 
1036. 


See  note  1. 

2.  Form  of  Action  —  b.  On  Judgment  of  Foreign  Country.  — 

—  See  note  3. 

3.  Defenses  —  a.  General  Rule  as  to  What  Defenses  Are 
Permissible.  — See  notes  5,  6. 

1097.    See  note  1. 

b.  The  General  Issue.  —  See  note  2. 


win  v.  Rice,  (Supm.  Ct.  Spec.  T.)  44  Misc.  (N. 
Y.)  64,  modified  and  affirmed  100  N.  Y.  App. 
Div.  241. 

1017.  3.   Federal    Court  Must  Recognize 

Adjudications  of  State  Courts.  — ■  Union,  etc.,  Bank 
v.  Memphis,  (C.  C.  A.)  m  Fed.  Rep.  561,  re- 
versed 189  U.  S.  71  ;  Eau  Claire  Nat.  Bank  v. 
Benson,  (C.  C.  A.)  128  Fed.  Rep.  277. 

1 01 8.  1.  Judgments  of  Federal  Courts  Must 
Be  Recognized.  —  Barber  v.  International  Co., 
74  Conn.  652,  92  Am.  St.  Rep.  246  ;  Bracken  v. 
Milner,  99  Mo.  App.  187;  Baldwin  v.  Rice, 
(Supm.  Ct.  Spec.  T.)  44  Misc.  (N.  Y.)  64,  modi- 
fied and  affirmed  100  N.  Y.  App.  Div.  241  ;  Hol- 
stein  v.  Edgefield  County,  64  S.  Car.  374. 

1021.  1.  Recognition  of  Foreign  Decrees  of 
Divorce.  —  Atherton  v.  Atherton,  181  U.  S.  153, 
reversing  155  N.  Y.  129,  63  Am.  St.  Rep.  650; 
Benton's  Succession,  106  La.  494;  Eldred  v. 
Eldred,  62  Neb.  613;  Bennett  v.  Bennett,  63  N. 
J.  Eq.  306  ;  Davenport  v.  Davenport,  67  N.  J. 
Eq.  320;  Lacey  v.  Lacey,  (Supm.  Ct.  Spec.  T.) 
38  Misc.  (N.  Y.)  196. 

Decree  for  Alimony. —  Lynde  v.  Lynde,  162  N. 
Y.  405,  76  Am.  St.  Rep.  332 ;  Waterhouse  v. 
Waterhouse,  8  Ohio  Dec.  73,  6  Ohio  N.  P.  106; 
Miller  v.  Miller,  21  Pa.  Co.  Ct.  252;  Trow- 
bridge v.  Spinning,  23  Wash.  48,  83  Am.  St. 
Rep.  806.  See  also  Israel  v.  Israel,  130  Fed. 
Rep.  237 ;  Schuler  v.  Schuler,  209  111.  522 ; 
Wagner  v.  Wagner,  26  R.  I.  27. 

10'22.  2.  Decree  as  to  Custody  of  Infant  Con- 
clusive on  Contestants.  —  Beardsley  v.  Thomas, 
31  Tex.  Civ.  App.  453,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1022. 

3.  Infant  Not  Bound.  —  Beardsley  v.  Thomas, 
31  Tex.  Civ.  App.  452. 

5.  Probate  of  Will  in  Sister  State  Must  Be  Rec- 
ognized. —  Barr  v.  Closterman,  1  Ohio  Cir.  Dec. 
546;  Mcintosh  v.  Marathon  Land  Co.,  no  Wis. 
296.  See  also  Sherman  v.  American  Cong.  As- 
soc., (CCA.)  113  Fed.  Rep.  609. 

Not  Recognized  as  to  Property  in  Home  State. — 
Jones  v.  Jones,  107  111.  App.  464;  Doe  v.  Roe, 
2  Penn.  (Del.)  553- 


1023.  1.  Probate  Judgment  Settling  Accounts. 

—  Matter  of  Crawford,  1 1  Ohio  Cir.  Dec.  605, 
21  Ohio  Cir.  Ct.  554. 

3.  Binding  Effect  of  Adjudication  in  Bankruptcy 
Proceedings.  —  Wilson  v.  Parr,  115  Ga.  629. 

1024.  1.  Payment  by  Garnishee  Relieves 
Him  from  Further  Liability  to  Original  Cred- 
itor, —  See  Baltimore,  etc.,  R.  Co.  v.  McDonald, 
1 12  111.  App.  391. 

Garnishment  of  Wages  Exempt  Where  Defend- 
ant Resides.  —  Williams  v.  St.  Louis,  etc.,  R. 
Co.,  109  La.  90. 

2.  Court  Must  Have  Had  Jurisdiction.  —  Louis- 
ville, etc.,  R.  Co.  v.  Nash,  118  Ala.  477,  72  Am. 
St.  Rep.  181  ;  Stewart  v.  Northern  Assur.  Co.. 
45  W.  Va.  734. 

4.  Foreign  Judgment  Furnishes  a  Good  Cause  of 
Action,  —  Kennealy  v.  Leary,  67  N.  J.  L.  435  ; 
Lynde  v.  Lynde,  162  N.  Y.  405,  76  Am.  St.  Rep. 
332;  Wilm'er  v.  Lewis,  10  Pa.  Dist.  139,  24  Pa. 
Co.  Ct.  616,  quoting  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1024;  Ritter  v.  Fairfield,  32 
Ont.  350. 

1025.  1.  Judgment  Has  No  Extraterritorial 
Effect. —  Wilmer  v.  Lewis,  10  Pa.  Dist.  139,  24 
Pa.  Co.  Ct.  616,  quoting  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1024,  1025. 

1026.  3.  In  Canada  it  has  been  held  that 
the  party  in  whose  favor  a  foreign  judgment 
has  issued  may  sue  on  the  original  cause  as 
well  as  on  the  judgment.  Bugbee  -•.  Clergue. 
27  Ont.  App.  96,  affirmed  31  Can.  Sun.  Ct.  66. 

5.  Any  Defense  Available  in  State  Where  Judg- 
ment Was  Rendered  May  Be  Pleaded.  —  Union, 
etc.,  Bank  v.  Memphis,  (C.  C.  A.)  in  Fed.  Ren. 
561,  reversed  189  U.  S.  71  :  Jaster  v.  Curvi?, 
(Neb.  1903)  94  N.  W.  Rep.  995- 

6.  Only  Such  Defenses  as  Would  Be  Available 
to  Defeat  Judgment  in  State  Where  Rendered  Ad- 
missible. —  Union,  etc.,  Bank  v.  Memphis.  (C. 
C.  A.)  111  Fed.  Rep.  561,  reversed  189  U.  S.  71. 

1027.  1.  Defenses  on  the  Merits  or  Otherwise 
Available  in  Original  Action  Not  Admissible.  — 
Freeman's  Appeal,  71  Conn.  708. 

2.  Nul  Tiel  Record,  and  Not  Nil  Debet,  the 
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1028. 
1029. 
1030. 


1031. 
1032. 
1033. 

1034. 

1035. 
1036. 


c.  Special  Defenses  —  (i)  Lack  of  Jurisdiction.  —  See  note  3. 

Defense  Must  Be  Specially  Pleaded.       See  note  I. 
Burden  of  Proof. —  See  note  I. 
(2)  Fraud.  —  See  note  2. 

Modification  in  Regard  to  Sister  State  Judgments.  —  See  note  3. 
Cases  Holding  Defense  of  Fraud  Not  Admissible.  —  See  note  1 . 

(4)  Pendency  of  Appeal.  —  See  note  3. 

(5)  Statute  of  Limitations  —  (a)  An  Admissible  Plea.  —  See  note  3. 
(b)  What  Statute  Governs.  —  See  note  5. 

See  notes  1,  6. 

Particular  Rules  in  Various  Jurisdictions.  —  See  note  J. 

See  note  I. 

(y)  Payment  or  Release.  —  See  note  I. 
(8)  Counterclaim.  —  See  note  3. 


Proper  Plea.  — Lynde  v.  Lynde,  162  N.  Y.  405, 

76  Am.  St.  Rep.  332  ;  Jones  v.  Quaker  City  Mut. 
F.  Ins.  Co.,  23  Pa.  Co.  Ct.  529. 

1028.  3.  Lack  of  Jurisdiction  a  Good  Defense 

—  Indian  Territory.  —  Sibley  v.  Miller,  3  In- 
dian Ter.  688. 

Iowa.  —  See  Longueville  v.  May,  115  Iowa 
709. 

Massachusetts.  —  Chicago  Title,  etc.,  Co.  v. 
Smith,  185  Mass.  363,  102  Am.  St.  Rep.  350. 

Nebraska.  —  National  Exch.  Bank  v.  Wiley, 
(Neb.  .1902)  92  N.  W.  Rep.  582. 

Pennsylvania.  —  Jones  v.  Quaker  City  Mut. 
F.  Ins.  Co.,  23  Pa.  Co.  Ct.  529. 

Texas.  — ■  Lea^e  v.  Scott,  25  Tex.  Civ.  App. 
318. 

Vermont.  —  Ferry  v.  Miltimore  Elastic  Steel 
Car  Wheel  Co.,  71  Vt.  457,  76  Am.  St.  Rep.  787. 

1029.  1.  Defense  Not  Admissible  under  Plea 
of  General  Issue. —  Rice  v.  Coutant,  38  N.  Y. 
App.  Div.  543. 

Contrary  Doctrine  in  Missouri.  —  Seymour  v. 
Newman,  77  Mo.  App.  578. 

1030.  1.  Defendant  Who  Denies  Jurisdiction 
Assumes  Burden  of  Proof.  —  Seymour  v.  Newman, 

77  Mo.  App.  578;  Commonwealth  Mut.  F.  Ins. 
Co.  v.  Hayden,  60  Neb.  636,  83  Am.  St.  Rep. 
545  ;  Chemical  Nat.  Bank  v.  Kellogg,  71  N.  J. 
L.  126;  Matter  of  Norton,  (Surrogate  Ct.)  32 
Misc.  (N.  Y.)  224;  Hafner  v.  Bank  of  Enter- 
prise. 24  Ohio  Cir.  Ct.  652  ;  Russell  v.  Butler, 
(Tex.  Civ.  App.  1898)  47  S.  W.  Rep.  406; 
Ferry  v.  Miltimore  Elastic  Steel  Car  Wheel  Co., 
71  Vt.  457,  76  Am.  St.  Rep.  787;  Swaizie  v. 
Swaizie,  31  Ont.  324. 

2.  Fraud  in  Obtaining  Judgment  a  Permissible 
Defense  —  United  States. — -Warrington  v.  Ball, 
(C.  C.  A.)  90  Fed.  Rep.  464. 

Iowa.  —  See  Longueville  v.  May,  115  Iowa 
709. 

Kansas.  —  Abercrombie  v.  Abercrombie,  64 
Kan.  29. 

Michigan.  —  Coveney  v.  Phiscator,  132  Mich. 
258. 

New  York.  —  Gray  v.  Richmond  Bicycle  Co., 
167  N.  Y.  348,  reversing  40  N.  Y.  App.  Div. 
506. 

Ohio.  —  Pilcher  v.  Graham,  9  Ohio  Cir.  Dec. 
825.  18  Ohio  Cir.  Ct.  5, 

Texas.  —  See  Babcock  v.  Marshall,  21  Tex. 
Civ.  App.  145. 

3.  Fraud  a  Good  Defense  When  Available  in 
State  Where  Judgment  Was  Rendered.  —  Ball  v. 


Warrington,  (C.  C.  A.)  108  Fed.  Rep.  472; 
Jaster  v.  Currie,  (Neb.  1903)  94  N.  W.  Rep. 
995- 

1031.  1.  Cases  Holding  Fraud  Not  an  Ad- 
missible Defense. — •  Leathe  v.  Thomas,  109  111. 
App.  434- 

10!I2.  3.  Rule  Held  to  Apply  Though  Appeal 
Does  Operate  as  Supersedeas.  —  Magnolia  Metal 
Co.  v.  Sterlingworth  R.  Supply  Co.,  6  Northam. 
Co.  Rep.  (Pa.)  358. 

1033.  3.  Statute  of  Limitations  a  Good  De- 
fense.—  Newman  v.  Eldridge,  107  La.  315.  See 
also  Longueville  v.  May,  115  Iowa  709.  And 
see  the  dissenting  opinion  of  Clark,  J.,  in  Ar- 
rington  v.  Arrington,  127  N.  Car.  200,  citing 
13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1033. 

6.  Statute  of  Forum  Where  Judgment  Is  Sought 
to  Be  Enforced  Governs.  —  Leathe  v.  Thomas, 
109  111.  App.  434;  Lamberton  v.  Grant,  94  Me. 
508,  80  Am.  St.  Rep.  415;  Arrington  v.  Arring- 
ton, 127  N.  Car.  190,  80  Am.  St.  Rep.  791  ; 
Fields  v.  Mundy,  106  Wis.  383,  80  Am.  St. 
Rep.  39.  See  also  the  dissenting  opinion  of 
Clark,  J.,  in  Arrington  v.  Arrington,  127  N.  Car. 
200,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1033. 

1034.  i.  Full  Faith  and  Credit  Clause  Does 
Not  Restrict  Right  to  Limit  Time  for  Bringing 
Actions  on  Sister  State  Judgments.  — ■  Leathe  v. 
Thomas,  109  III.  App.  434;  Fields  v.  Mundy, 
106  Wis.  383,  80  Am.  St.  Rep.  39. 

6.  Rule  under  Louisiana  Statute.  —  Newman 
v.  Eldridge,  107  La.  315. 

7.  Statutes  Prescribing  Limitation  of  Actions  on 
Foreign    Judgments  —  Construction  —  Oklahoma. 

—  An  action  on  a  foreign  judgment  must  be 
brought  within  one  year  from  the  time  the  ac- 
tion accrues  thereon.  An  appeal  from  the  final 
order  and  judgment  of  the  foreign  court,  in  the 
absence  of  a  supersedeas  or  stay  bond,  does  not 
postpone  or  suspend  the  operation  of  the  statute 
of  limitations.  Stockham  Bank  v.  Wcins,  12 
Okla.  502. 

1035.  1.  English  Rule  —  Simple  Contract 
Debts.  —  Stewart  v.  Guibord,  6  Ont.  L.  Rep. 
262. 

New  Jersey  Rule     Common-law  Prescription. 

—  Little  v.  McVey.  (N.  J.  1900)  47  Atl.  Rep.  61. 
I030.    1.  Payment  or  Release  a  Good  Defense. 

—  See  Longueville  v.  May,  115  Iowa  709. 

3.  Case  Holding  Plea  of  Set-off  Not  Admissible 
under  Statute. —  See  Leathe  v.  Thomas,  109  111. 
App.  434. 
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1010.  IV.  Proof  of  Foreign  Judgments  —  2.  Sister  State  Judgments  — 

a.  Statutory  Regulation.  —  See  note  7. 

1011.  Mode  of  Authentication  Prescribed  by  Act  of  Congress  Not  Exclusive.  —  See 

note  I. 

1043.  b.  Attestation  of  Clerk  — (2)  Whether  Deputy  Clerk  May 
Attest.  —  See  note  I. 

IO 15.  /.  Whether  Entire  Record  Must  Be  Produced. — See 
note  6. 

1046.  See  note  1. 

g.  Judgments  of  Courts  Not  of  Record.  —  See  notes  2,  5. 

1047.  See  note  2. 

VI.  Impeachment  of  Foreign  Judgments  —  1.  Impeachment  for 
Error  or  Irregularity  Not  Permissible.  —  See  note  6. 

1048.  3.  Impeachment  for  Fraud.  —  See  note  2. 


1040.  7.  No  Certificates  Other  than  Those 
Prescribed  by  Act  of  Congress  Necessary.  —  Gra- 
ham v.  Troth,  69  Kan.  861. 

1041.  1.  Mode  of  Authentication  Prescribed 
by  Act  of  Congress  Not  Exclusive.  —  Tomlin  v. 
Woods,  125  Iowa  367;  Willock  v.  Wilson,  178 
Mass.  68. 

1043.  1.  Officer  Having  Charge  of  the  Records. 

—  In  Massachusetts  under  Pub.  Stat.,  c.  169, 
§  67,  the  attestation  must  be  by  the  clerk, 
prothonotary,  or  other  officer  having  charge  of 
the  records.  The  clerk  is  the  proper  custodian 
of  the  records  of  the  court,  but  where  the  certi- 
fying officer  is  other  than  the  clerk  it  should 
appear  by  the  certificate  or  otherwise  that  he 
has  charge  of  the  records.  Willock  v.  Wilson, 
178  Mass.  68. 

1045.  6.  Cases  Holding  Production  of  Entire 
Record  Necessary.  —  Sevison  v.  Blumenthal,  9 
Kulp  (Pa.)  392.  See  also  Verhallen  v.  Laveo- 
chia,  79  Miss.  370. 

Contrary  Opinion.  —  Little  Rock  Cooperage 
Co.  v.  Hodge,  112  Ga.  521. 

1046.  1.  Rule  Followed  in  Georgia. — Little 
Rock  Cooperage  Co.  v.  Hodge,  112  Ga.  526, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2ded.) 
1045  [1046J. 

2.  Act  of  Congress  Does  Not  Apply  to  Judgments 
of  Courts  Not  of  Record.  —  Winham  v.  Kline,  77 
Mo.  App.  36. 

5.  Proof  According  to  Common-law  Rule.  — 
Winham  v.  Kline,  77  Mo.  App.  36. 


1047.  2.  Proof  of  Parol  Evidence.  —  Win- 
ham v.  Kline,  77  Mo.  App.  36. 

6.  Cannot  Be  Collaterally  Impeached  for  Error  or 
Irregularity.  —  Wood  v.  Mobile,  (C.  C.  A.)  107 
Fed.  Rep.  846  ;  U.  S.  V.  Eisenbeis,  (C.  C.  A.)  112 
Fed.  Rep.  190;  Witbeck  v.  Marshall-Wells  Hard- 
ware Co.,  188  111.  154;  American  Mut.  L.  Ins. 
Co.  v.  Mason,  159  Ind.  15. 

1048.  2.  Foreign  Judgment  May  Be  Im- 
peached for  Fraud  —  United  States.  —  Warring- 
ton v.  Ball,  (C.  C.  A.)  90  Fed.  Rep.  464;  Gioe 
v.  Westervelt,  116  Fed.  Rep.  1017;  Lamb  v. 
Powder  River  Live  Stock  Co.,  (C.  C.  A.)  132 
Fed.  Rep.  434. 

Kentucky.  —  Clark  v.  Ogilvie,  m  Ky.  181. 

New  York.  —  Gray  v.  Richmond  Bicycle  Co., 
(Supm.  Ct.  Tr.  T.)  26  Misc.  (N.  Y.)  165,  af- 
firmed 40  N.  Y.  App.  Div.  506 ;  Waters  v. 
Spencer,  (Supm.  Ct.  Tr.  T.)  44  Misc.  (N.  Y.) 
15;  Baldwin  v.  Rice,  (  Supm.  Ct.  Spec.  T.)  44 
Misc.  (N.  Y.)  64,  modified  and  affirmed  100  N. 
Y.  App.  Div.  241 ;  Everett  v.  Everett,  75  N.  Y. 
App.  Div.  369 ;  Gray  v.  Richmond  Bicycle  Co., 
167  N.  Y.  348,  reversing  40  N.  Y.  App.  Div. 
506. 

North  Carolina.  —  Coleman  v.  Howell,  131  N. 
Car.  125. 

Washington.  —  Dormitzer  v.  German  Sav., 
etc.,  Soc,  23  Wash.  132. 

The  Full  Faith  and  Credit  Clause.  —  Everett  v. 
Everett,  75  N.  Y.  App.  Div.  369. 


FOREIGN  LAWS. 

By  G.  W.  Walsh. 

1051.   L  Introductory  —  2.  What  Are  Included  —  b.  Laws  of  Another 

State.  —  See  note  5. 

1053.  3.  What  Are  Not  Included  —  a.  Laws  of  Former  Sovereignty 
—  (2)  Common  Law  of  England  —  (c)  English  statutes.  —  See  note  4. 

1054.  II.  Extraterritorial  Force  —  1.  General  Rule. — See  note  2. 


1051.    5.  Laws  of  Another  8tate  Deemed 

Foreign  Laws.  —  Matter  of  Stewart,  26  Wash.  34, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
jo6o  [1051].  The  case  involved  a  devise  of  real 
estate  executed  in  California. 


1053.  4.  Early  English  Statutes.  —  Bradley 

v.  Peabody  Coal  Co.,  99  111.  App.  427. 

1054.  2.  Extraterritorial  Force  of  Foreign 
Laws  —  General  Rule  Stated.  —  Murtey  v.  Allen, 
71  Vt.  377,  76  Am.  St.  Rep.  779. 
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1054.  2.  Exceptions  —  c.  Law  of  Status.  —  See  note  7, 

1055.  III.  Foreign  Laws  in  Evidence — 1.  Judicial  Notice  —  a.  Laws 
Judicially  Noticed  —  (1)  Federal  and  State  Laivs  —  state  Laws.  —  See 
note  5. 

1056.  (2)  Non-domestic  Laivs .  —  See  note  8. 

1057.  b.  Laws  Not  Judicially  Noticed  —  (1)  Generally — The  Domestio 

or  Municipal  Laws  of  a  Foreign  Nation.  —  See  notes  3,  4. 

1058.  The  Laws,  Usages,  and  Customs  of  an  Indian  Tribe.  —  See  note  }>a. 
(2)  State  Lazus  Inter  Sc.  —  See  note  4. 

1050.    See  notes  1,  2. 


1054.  7.  Legitimacy    of   Children.  —  See 

Bates  v.  Virolet,  33  N.  Y.  App.  Div.  436. 

1055.  5,  Public  State  Laws  Judicially  Noticed 
in  Federal  Courts.  — ■  Andruss  v.  People's  Bldg., 
etc.,  Assoc.,  (C.  C.  A.)  94  Fed.  Rep.  575; 
Mutual  L.  Ins.  Co.  v.  Hill,  (C.  C.  A.)  97  Fed. 
Rep.  263  ;  Hathaway  v.  Mutual  L.  Ins.  Co.,  99 
Fed.  Rep.  534. 

1056.  8.  Maritime  Law. —  Where  reliance 
is  placed  on  a  foreign  maritime  law  that  is 
different  from  the  law  of  the  forurryjt  must  be 
alleged  and  proved.  The  MatterlUn,  (C.  C. 
A.)  128  Fed.  Rep.  863.  See  further  the  title 
Judicial  Notice,  933.  2. 

1057.  3.  Foreign  Municipal  Laws  Not  Judi- 
cially Noticed. — The  Matterhorn,  (C.  C.  A.) 
128  Fed.  Rep.  863  ;  Thomas  v.  Grand  Trunk  R. 
Co.,  1  Penn.  (Del.)  593;  Schlee  v.  Gucken- 
heimer,  179  111.  593;  Chesapeake,  etc.,  Co.  v. 
Venable,  m  Ky.  41  ;  Sierra  Madre  Constr.  Co. 
v.  Brick,  (Tex.  Civ.  App.  1900)  55  S.W.  Rep.  521. 

4.  Foreign  Laws  Considered  Facts  to  Be  Proved 
Like  Other  Facts.  —  Norman  v.  Norman,  121 
Cal.  620,  66  Am.  St.  Rep.  74 ;  Thomas  v.  Grand 
Trunk  R.  Co.,  1  Penn.  (Del.)  593;  Schlee  v. 
Guckenheimer,  179  111.  593  ;  Alexandria,  etc., 
R.  Co.  v.  Johnson,  61  Kan.  424,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1057  ;  Chesa- 
peake, etc.,  R.  Co.  v.  Venable,  111  Ky.  41; 
Sierra  Madre  Constr.  Co.  v.  Brick,  (Tex.  Civ. 
App.  1900)  55  S.  W.  Rep.  521  ;  Matter  of 
Stewart,  26  Wash.  34,  citing  13  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  1060  [1057]  ;  Gunder- 
son  v.  Gunderson,  25  Wash.  459. 

105$.  3a.  Indian  Tribal  Laws  Not  Judicially 
Noticed.  — ■  Hockett  v.  Alston,  3  Indian  Ter.  432, 
(C.  C.  A.)  1 10  Fed.  Rep.  910;  Campbell  v. 
Scott,  3  Indian  Ter.  462 ;  Kelly  v.  Churchill, 
(Indian  Ter.  1902)  69  S.  W.  Rep.  817;  Sass  v. 
Thomas,  (Indian  Ter.  1902)  69  S.  W.  Rep.  893; 
Engleman  v.  Cable,  (Indian  Ter.  1902)  69  S.  W. 
Rep.  894. 

4.  Laws  of  Other  States  Not  Judicially  Noticed 

— ■  Calif or>iia. —  Norman  v.  Norman,  121  Cal. 
620,  66  Am.  St.  Rep.  74. 

Delaxvare. — -Thomas  v.  Grand  Trunk  R.  Co., 
1  Penn.  (Del.)  593. 

Florida.  —  Equitable  Bldg.,  etc.,  Assoc.  v. 
King,  (Fla.  1904)  37  So.  Rep.  i8t. 

Illinois. —  Leathe  v.  Thomas,  109  111.  App. 
434;  Schlee  v.  Guckenheimer,  179  111.  593. 

Indiana.  —  Old  Wayne  Mut.  L.  Assoc.  v. 
Flynn,  31  Ind.  App.  473;  Baltimore,  etc.,  R.  Co. 
v.  Ryan,  31  Ind.  App.  597. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Sulli- 
van, (Ky.  1903)  76  S.  W.  Rep.  525. 

Massachusetts.  —  Washburn  Crosby  Co.  v. 
Boston,  etc.,  R.  Co.,  180  Mass.  252;  Hancock 


Nat.  Bank  v.  Ellis,  172  Mass.  39,  70  Am.  St. 
Rep.  232. 

Michigan.  —  Phelps  v.  American  Sav.,  etc.. 
Assoc.,  121  Mich.  343. 

Minnesota.  —  Crandall  v.  Great  Northern  R. 
Co.,  83  Minn.  190,  85  Am.  St.  Rep.  458. 

Missouri.  —  Southern  Illinois,  etc.,  Bridge  Co. 
v.  Stone,  174  Mo.  1  ;  Nenno  v.  Chicago,  etc.,  R. 
Co.,  105  Mo.  App.  540. 

Nebraska.  — ■  People's  Bldg.,  etc.,  Assoc.  v. 
Backus,  (Neb.  1902)  89  N.  W.  Rep.  315. 

North  Carolina.  —  Lassiter  v.  Norfolk,  etc., 
R.  Co.,  136  N.  Car.  89. 

Ohio.  —  Worthington  v.  Smyth,  2  Cleve.  L. 
Rep.  395,  4  Ohio  Dec.  (Reprint)  574;  Barr  v. 
Closterman,  1  Ohio  Cir.  Dec.  546. 

Oklahoma. —  Keagy  v.  Wellington  Nat.  Bank, 
12  Okla.  33. 

Pennsylvania.  —  Whiting  Mfg.  Co.  v.  Fourth 
St.  Nat.  Bank,  15  Pa.  Super.  Ct.  419. 

Rhode  Island.  —  Taylor  v.  Slater,  21  R.  I. 
104. 

Vermont.  —  Murtey  v.  Allen,  71  Vt.  377,  76 
Am.  St.  Rep.  779,  holding  that  the  court  could 
not  take  judicial  notice  of  the  constitution  or 
statutes  of  another  state  nor  of  their  interpreta- 
tion by  the  highest  court  of  that  state. 

Washington.  —  Matter  of  Stewart,  26  Wash. 
34,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1060  [1058]  ;  Gunderson  v.  Gunderson, 
25  Wash.  459. 

Statutory  Modifications  of  Common-law  Rules 
must  be  proved  in  Louisiana.  Rush  z>.  Landers, 
107  La.  559,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1058. 

The  Construction  of  a  Foreign  Law  by  the 
courts  of  the  foreign  state  will  not  be  judicially 
noticed.  Pacific  Express  Co.  v.  Pitman,  30  Tex. 
Civ.  App.  626. 

"  The  Rule  Is  the  Same  in  the  Case  of  a  Judicial 
Decision  of  a  sister  state  as  in  that  of  a  statute. 
Neither  is  judicially  noticed  except  for  the  pur- 
pose of  construing  our  own  laws  or  determining 
what  they  are."  Ferd  Heim  Brewing  Co.  v. 
Gimber,  67  Kan.  834.  But  where  counsel  on 
both  sides  cite  and  rely  on  decisions  of  a 
foreign  state,  construing  its  statutes,  without 
proof,  such  decisions  will  be  followed.  Hendryx 
v.  Evans,  120  Iowa  310.  ♦ 

Stipulations.  —  The  statutes  of  another  state 
and  the  decisions  of  its  courts  can  be  con- 
sidered by  the  Wisconsin  courts  only  when  put 
in  evidence  in  the  way  prescribed  by  Stat.  Wis. 
(1898),  §§  4136,  4138,  unless  some  other  method 
is  adopted  by  stipulation  of  the  parties.  Howe 
v.  Ballard,  113  Wis.  375. 

1050.  1.  Statutory  Provisions. —  Arkansas 
has  passed  an  act  requiring  the  courts  of  that 
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MMiO.    2.  Presumptions.  —  Sec  note  I. 
1001.    See  notes  i,  2. 
IO<>'.i.    See  note  1. 


state  to  take  judicial  notice  of  the  laws  of  other 
states.  See  Louisiana,  etc.,  R.  Co.  v.  Phelps, 
70  Ark.  17. 

In  Georgia  it  is  provided  (2  Civ.  Code  Ga. 
!89S,  §  5231)  that  "the  public  laws  of  the 
United  States,  and  of  the  several  states  thereof, 
as  published  by  authority,  shall  be  judicially 
recognized  without  proof."  Seaboard  Air  Line 
R.  Co.  v.  Phillips,  117  Ga.  98. 

1050.  3.  Operation  of  "Full  Faith  and 
Credit"  Clause. —  Hull  v.  Webb,  78  111.  App. 
617;  Dormitzer  v.  German  Saw,  etc.,  Soc,  23, 
Wash.  132. 

Giving  Full  Faith  and  Credit  to  Acts,  etc.,  of 
Other  States.  —  See  Jones  v.  Quaker  City  Mut. 
F.  Ins.  Co.,  9  Pa.  Dist.  213,  citing  Ohio  v. 
Hinchman,  27  Pa.  St.  479,  stated  in  the  original 
note,  and  holding  that  the  court  could  take 
notice  of  the  local  laws  of  another  state,  in  an 
action  on  a  judgment  of  that  state,  to  determine 
the  validity  of  a  sheriff's  return  of  service.  See 
also  on  this  question  Baltimore,  etc.,  R.  Co.  v. 
McDonald,  112  111.  App.  391;  Gill  v.  Everman, 
94  Tex.  209 ;  I.  B.  Rosenthal  Millinery  Co.  v. 
Lennox,  (Tex.  Civ.  App.  1899)  50  S.  W.  Rep. 
401  ;  Trowbridge  v.  Spinning,  23  Wash.  48,  83 
Am.  St.  Rep.  806 ;  Fidelity  Ins.,  etc.,  Co.  v. 
Nelson,  30  Wash.  340.  And  see  supra,  this  title, 
1055.  7. 

Jurisdiction  of  Courts  of  Other  States  Judicially 

Noticed.  —  Poll  v.  Hicks,  67  Kan.  191  ;  Trow- 
bridge v.  Spinning,  23  Wash.  48,  83  Am.  St. 
Rep.  806.  See  also  Leathe  v.  Thomas,  109  111. 
App.  434- 

1060.  1.  Laws  of  Sister  State  Presumed  to 
Be  Like  Lex  Fori  —  California.  —  Bovard  v. 
Dickenson,  131  Cal.  162;  Matter  of  Richards, 
133  Cal.  524;  Matter  of  Harrington,  140  Cal. 
244,  98  Am.  St.  Rep.  51,  rehearing  denied  140 
Cal.  294. 

Georgia.  —  Wells  v.  Gress,  118  Ga.  566,  cit- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1060. 

Iowa. — Tolman  v.  Janson,  106  Iowa  455; 
Besser  v.  Saarman,  112  Iowa  720;  Spinney  v. 
Miller,  114  Iowa  210,  89  Am.  St.  Rep.  351; 
McMillan  v.  American  Express  Co.,  123  Iowa  236. 

Kansas.  —  Alexandria,  etc.,  R.  Co.  v.  Johnson, 
61  Kan.  424,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1060;  Heery  v.  J.  L.  Mott 
Iron  Works  Co.,  10  Kan.  App.  579,  62  Pac.  Rep. 
904;  Woolacott  v.  Case,  63  Kan.  35;  Mutual 
Home,  etc.,  Assoc.  v.  Worz,  67  Kan.  506. 

Kentucky.  —  Chesapeake,  etc.,  R.  Co.  v.  Ven- 
able,  in  Ky.  41. 

Massachusetts.  —  Hazen  v.  Mathews,  184 
Mass.  388. 

Minnesota.  —  Crandall  v.  Great  Northern  R. 
Co.,  83  Minn.  190,  85  Am.  St.  Rep.  458. 

Missouri.  —  Haworth  v.  Kansas  City  Southern 
R.  Co.,  94  Mo.  App.  215. 

Nebraska.  —  Welton  v.  Atkinson,  55  Neb. 
674,  70  Am.  St.  Rep.  416;  Angle  v.  Manchester, 
(Neb.  1902)  91  N.  W.  Rep.  501  ;  Staunchfield  v. 
Jeutter,  (Neb.  1903)  96  N.  W.  Rep.  642. 

New  Jersey.  —  Dittman  v.  Distilling  Co.,  64 
N.  J.  Eq.  537- 


North  Carolina.  —  Lassiter  v.  Norfolk,  etc., 
R.  Co.,  136  N.  Car.  89. 

Pennsylvania.  —  Peter  Adams  Paper  Co.  v. 
Cassard,  206  Pa.  St.  179. 

South  Dakota. —  Baird  v.  Vines,  (S.  Dak. 
1904)  99  N.  W.  Rep.  89. 

Tennessee.  —  Loud  v.  Hamilton,  (Tenn.  Ch. 
1898)  51  S.  W.  Rep.  140;  Pennsylvania  R.  Co. 
v.  Naive,  112  Tenn.  239. 

Texas.  —  Gill  v.  Everman,  94  Tex.  209 ; 
Southern  Pac.  R.  Co.  v.  D'Arcais,  27  Tex.  Civ. 
App.  57  ;  Boyd  v.  Boyd,  34  Tex.  Civ.  App.  57. 
See  also  Rosenthal  Millinery  Co.  v.  Lennox, 
(Tex.  Civ.  App.  1899)  50  S.  W.  Rep.  401. 

Utah. — ■  Dignan  v.  Nelson,  26  Utah  186. 

Washington. —  Gunderson  v.  Gunderson,  25 
Wash.  459. 

Wisconsin.  —  MacCarthy  v.  Whitcomb,  110 
Wis.  113;  Hyde  v.  German  Nat.  Bank,  115  Wis. 
170;  Richmond  Second  Nat.  Bank  v.  Smith, 
118  Wis.  18. 

Rule  Does  Not  Apply  to  Penalties  and  For- 
feitures. —  Louisiana,  etc.,  R.  Co.  v.  Phelps,  70 
Ark.  17;  People's  Building,  etc.,  Assoc.  v. 
Backus,  (Neb.  1902)  89  N.  W.  Rep.  315. 

Presumption  as  to  Construction.  —  In  the  ab- 
sence of  evidence  to  the  contrary,  where  proof 
of  a  foreign  law  is  material  to  the  cause  of 
action  or  defense,  and  none  is  produced,  it  will 
be  presumed  that  the  local  law  on  the  same 
subject  and  the  foreign  law,  similarly  worded, 
have  the  same  meaning.  Howe  v.  Ballard,  113 
Wis.  375. 

1061.  1.  Presumption  as  to  Laws  of  Foreign 
Countries.  —  Mexican  Cent.  R.  Co.  v.  Glover, 
(C.  C.  A.)  107  Fed.  Rep.  356;  Alexandria,  etc., 
R.  Co.  v.  Johnson,  61  Kan.  424,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1061  ;  Mit- 
tenthal  v.  Mascagni,  183  Mass.  19,  97  Am.  St. 
Rep.  404;  Townsend  v.  Van  Buskirk,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  287  ;  Mackey  v. 
Mexican  Cent.  R.  Co.,  (N.  Y.  City  Ct.  Spec.  T.) 
78  N.  Y.  Supp.  966  ;  Mexican  Cent.  R.  Co.  v. 
Olmstead,  (Tex.  Civ.  App.  1900)  60  S.  W.  Rep. 
267.  See  also  Daniel  v.  Gold  Hill  Min.  Co., 
28  Wash.  411. 

2.  Presumption  as  to  Statute  Law  Denied.  — 
Pardoe  v.  Merritt,  75  Minn.  12;  Nenno  v.  Chi- 
cago, etc.,  R.  Co.,  105  Mo.  App.  54.0 ;  Casola  v. 
Kugelman,  33  N.  Y.  App.  Div.  428,  affirmed  164 
N.  Y.  608;  Waters  v.  Spencer,  (Supm.  Ct.  Tr. 
T.)  44  Misc.  (N.  Y.)  15. 

A  Defense  of  Usury.  —  Rooney  v.  Southern 
Bldg.,  etc.,  Assoc.,  119  Ga.  941. 

1062.  1.  Presumption  Extended  to  Statutory 
as  Well  as  to  Common  Law  —  Iowa.  —  Barringer 
v.  Ryder,  119  Iowa  121. 

Kansas.  —  Woolacott  v.  Case,  63  Kan.  35; 
Poll  v.  Hicks,  67  Kan.  191  ;  Mutual  Home,  etc., 
Assoc.  v.  Worz,  67  Kan.  506. 

Nebraska.  —  Fisher  v.  Donovan,  57  Neb.  361  ; 
People's  Bldg.,  etc.,  Assoc.  v.  Backus,  (Neb. 
1902)  89  N.  W.  Rep.  315- 

Tennessee.  —  Pennsylvania  R.  Co.  v.  Naive, 
1 1 2  Tenn.  239. 

Texas.  —  Texarkana,  etc.,  R.  Co.  v.  Gray, 
(Tex.  Civ.  App.  .901)  65  S.  W.  Rep.  85. 
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( I )  Prevailing  Rule 


1062.  Presumption  as  to  Existence  of  Common  Law.  —  See  note  3. 

1063.  See  note  3. 
Presumption  of  Continuance.  —  See  note  5- 

1064.  3.  Proof—  a.  Statute  or  Written  Law 

—  (a)  Best  Evidence  Required. —  See  notes  2,  3. 

1066.  (b)  Books  of  Foreign  Law — aa.  General  Rule  or  Admissibility  —  Private 
Publication.  —  See  note  5. 

bb.  Statutory  Provisions.  —  See  note  6. 

1067.  cc.  Authentication  —  (aa)  Generally.  —  See  notes  I,  2. 

1068.  (bb)  Federal  Mode.  —  See  note  4. 

1069.  (2)  Minority  Rule.  — See  note  3. 

b.  Common  or  Unwritten  Law.  —  See  note  6. 

1070.  Statutes.  —  See  note  I. 

c.  Competency  of  Witnesses  —  (i)  General  Rule.  —  See  note  4. 
(2)  Lawyers.  — See  note  6. 


Washington. — ■  Gunderson  v.  Gunderson,  25 
Wash.  459. 

Wisconsin.  —  MacCarthy  v.  Whitcomb,  no 
Wis.  113. 

See  also  Rooney  v.  Southern  Bldg.,  etc.,  As- 
soc., 119  Ga.  941  ;  Dittman  v.  Distilling  Co.,  64 
N.  J.  Eq.  537  ;  Lassiter  v.  Norfolk,  etc.,  R.  Co., 
136  N.  Car.  89. 

Where  the  Local  Statute  Prescribes  Penalties 
and  Forfeitures  the  presumption  fails.  People's 
Bldg.,  etc.,  Assoc.  v.  Backus,  (Neb.  1902)  89 
N.  W.  Rep.  315- 

Construction  of  Similarly  Worded  Statutes  Pre- 
sumed to  Be  Same.  —  Howe  v.  Ballard,  113  Wis. 
375- 

1062.  3.  Presumption  as  to  Existence  of 
Common  Law  —  Georgia.  —  Charleston,  etc.,  R. 
Co.  v.  Miller  113  Ga.  15;  Seaboard  Air-Line  R. 
Co.  v.  Phillips,  117  Ga.  98. 

Illinois.  —  Scaling  v.  Knollin,  94  111.  App.  443  ; 
Bradley  v.  Peabody  Coal  Co.,  99  111.  App.  427  ; 
McCurdy  v.  Alaska,  etc.,  Commercial  Co.,  102 
111.  App.  120;  Jo  Daviess  County  v.  Staples,  108 
111.  App.  539;  Schlee  v.  Guckenheimer,  179  111. 
593- 

Indiana.  —  Baltimore,  etc.,  R.  Co.  v.  Jones, 

158  Ind.  87;  Baltimore,  etc.,  R.  Co.  v.  Adams, 

1 59  Ind.  688;  Baltimore,  etc.,  R.  Co.  v.  Hollen- 
beck,  161  Ind.  452. 

Kentucky.  —  Bank  of  Commerce  v.  Wind- 
muller,  106  Ky.  395  ;  Chesapeake,  etc.,  R.  Co. 
v.  Hanmer,  66  S.  W.  Rep.  375,  23  Ky.  L.  Rep. 
1846;  Klenke  v.  Noonan,  81  S.  W.  Rep.  241,  26 
Ky.  L.  Rep.  305. 

Michigan.  —  Schroeder  v.  Boyce,  127  Mich. 
33,  8  Detroit  Leg.  N.  210. 

Minnesota.  —  Pardoe  v.  Merritt,  75  Minn.  12; 
Engstrand  v.  Kleffman,  86  Minn.  403,  91  Am. 
St.  Rep.  359. 

Missouri.  —  A.  G.  Edwards  Brokerage  Co.  v. 
Stevenson,  160  Mo.  516  ;  Searles  v.  Lum,  81  Mo. 
App.  607  ;  Davis  v.  Cohn,  85  Mo.  App.  530 ; 
Gaylord  v.  Duryea.  95  Mo.  App.  574  ;  Price  v. 
Clevenger,  99  Mo.  App.  536  ;  Nenno  v.  Chicago, 
etc.,  R.  Co.,  105  Mo.  App.  540. 

New  Hampshire.  —  Ela  v.  Ela,  70  N.  H.  163. 

New  York.  —  Casola  v.  Kugelman,  33  N.  Y. 
App.  Div.  428,  affirmed  164  N.  Y.  608;  Ernst  v. 
Elmira  Municipal  Imp.  Co.,  (Supm.  Ct.  Spec. 
T.)  24  Misc.  (N.  Y.)  583. 

North  Carolina.  —  Terry  v.  Robbins,  128  N. 
Car.  140,  83  Am.  St,  Rep,  663, 


South  Carolina.  —  Rosemand  v.  Southern  R. 
Co.,  66  S.  Car.  91  ;  Columbian  Bldg.,  etc..  As- 
soc. v.  Rice,  68  S.  Car.  236. 

1063.  3.  Countries  or  People  Without  English 
Institutions.  —  There  is  no  presumption  that 
the  common  law  exists  in  Mexico.  De  Sonora 
v.  Bankers'  Mut.  Casualty  Co.,  124  Iowa  576, 
104  Am.  St.  Rep.  367,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1065  [1063]. 

5.  Presumption  as  to  Continuance  of  Laws.  — 
Seaboard  Air-Line  R.  Co.  v.  Phillips,  1 17  Ga.  98. 

1064.  2.  Foreign  Statutes  Not  Provable  by 
Parol.  —  Norman  v.  Norman,  121  Cal.  620,  66 
Am.  St.  Rep.  74;  Johnson  v.  Hesser,  61  Neb. 
634,  citing  13  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1064. 

3.  Mode  of  Authentication.  —  See  Seaboard  Air- 
Line  R.  Co.  v.  Phillips,  117  Ga.  98. 

1066.  5.  Private  Publications  Not  Admissible. 
—  Johnson  v.  Hesser,  61  Neb.  634,  citing  13 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed. )  1064 
[1066].  But  see  De  Sonora  v.  Bankers'  Mut. 
Casualty  Co.,  124  Iowa  576,  104  Am.  St.  Rep.  367. 

6.  Statutory  Provisions.  —  Seaboard  Air-Line 
R.  Co.  v.  Phillips,  117  Ga.  98:  Lassiter  v.  Nor- 
folk, etc.,  R.  Co.,  136  N.  Car.  89. 

1067.  1.  Books  Purporting  to  Contain  Foreign 
Laws.  —  Main  v.  Aukam,  12  App.  Cas.  (D.  C.) 
375- 

2.  Admissibility  of  Statute  as  Published  by  Au- 
thority of  Government.  —  Seaboard  Air-Line  R. 
Co.  v.  Phillips,  117  Ga.  100,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1067. 

106**.  4.  Rule  Prescribed  by  State  Statute 
Not  Exclusive.  — ■  Seaboard  Air-Line  R.  Co.  v. 
Phillips,  117  Ga.  98;  Brady  -'.  Palmer,  ia  Ohio 
Cir.  Dec.  27,  19  Ohio  Cir.  Ct.  687. 

1069.  3.  Parol  Evidence  Held  Admissible  to 
Prove  Written  Law.  —  Brady  v.  Palmer,  10  Ohio 
Cir.  Dec.  27,  19  Ohio  Cir.  Ct.  687. 

6.  Common  Law  Provable  by  Parol.  —  De 
Sonora  v.  Bankers'  Mut.  Casualty  Co.,  124  Iowa 
576,  104  Am.  St.  Rep.  367;  Patterson  v.  Ken- 
nedy, 122  Mich.  343. 

1070.  1.  Judicial  Decisions  Made  Evidence 
by  Statute.  —  Klenke  v.  Noonan,  81  S.  W.  Rep. 
241,  26  Ky.  L.  Rep.  305  ;  Lassiter  v.  Norfolk, 
etc.,  R.  Co.,  136  N.  Car.  80. 

4.  Competency  of  Witnesses  in  General.  De 
Sonora  v.  Bankers'  Mut.  Casualty  Co..  124  Iowa 
576,  104  Am.  St.  Rep.  367. 

6.  Lawyers  -  Competency  to  Testify  as  to  For- 
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1071.  d.  TO  WHOM  SUBMITTED  —  (i)  Generally.  —  See  note8. 
(2)  Documentary  Evidence.  —  See  note  9. 

1072.  FOREMAN.  —  See  note  I. 
[FORESIGHT.  —  See  note  2a.~\ 

107:i.  FOREVER.  —  See  note  1. 

107  1.  FORFEIT  —  FORFEITURE.  —  See  note  2. 

1077.  See  note  I. 

10SO.  FORGE.  —  See  note  2. 


eign  Laws.  —  Patterson  v.  Kennedy,  122  Mich. 
343  ;  Sierra  Madre  Constr.  Co.  v.  Brick,  (Tex. 
Civ.  App.  1900)  55  S.  W.  Rep.  521. 

1071.  8.  Rule  that  Foreign  Laws  Must  Be 
Proved  to  Jury.  —  Hancock  Nat.  Bank  v.  Ellis, 
172  Mass.  39,  70  Am.  St.  Rep.  232;  Wylie  v. 
Cotter,  170  Mass.  356,  64  Am.  St.  Rep.  305; 
Sierra  Madre  Constr.  Co.  v.  Brick,  (Tex.  Civ. 
App.  1900)  55  S.  W.  Rep.  521. 

9.  Documentary  Evidence.  —  Hancock  Nat. 
Bank  v.  Ellis,  172  Mass.  39,  70  Am.  St.  Rep. 
232. 

1072.  1.  Foreman  a  Fellow  Workman.  — 

Prevost  v.  Citizen's  Ice,  etc.,  Co.,  185  Pa.  St. 
617. 

2a.  By  foresight  is  meant  not  foreknowl- 
edge absolute,  nor  that  exactly  such  an  accident 
as  has  happened  was  expected  or  apprehended, 
but  rather  that  the  characteristics  of  the  acci- 
dent are  such  that  it  can  be  classified  among 
evente  that  without  due  care  are  likely  to  fol- 
low and  that  due  care  would  prevent.  Hansen 
v.  North  Jersey  St.  R.  Co.,  64  N.  J.  L.  686. 


1073.  1.  Wills.  —  McNally  v.  McNally,  23 

R.  I.  180. 

1074.  2.    Punishment.  —  Featherstone  v. 

People,  194  111.  325. 
Forfeiture  Synonymous  with  Fine  and  Penalty. 

—  State  v.  McConnell,  70  N.  H.  158. 
Forfeiture  and  Penalty  Used  Synonymously.  — 

Featherstone  v.  People,  194  111.  325  ;  Butler  v. 
Butler,  62  S.  Car.  165,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1073-1080. 

Usury.  —  Citizens'  Nat.  Bank  v.  Donnell,  172 
Mo.  384;  Butler  v.  Butler,  62  S.  Car.  165. 

Forfeiture  Not  Equivalent  to  Sale  and  Purchase. 

—  Woodrough  v.  Douglas  County,  (Neb.  1904) 
98  N.  W.  Rep.  1094. 

1077.  1.  Liquidated  Damages.  —  Millar  v. 
Smith,  28  Tex.  Civ.  App.  386. 

Mines  and  Mining  Claims.  —  McKay  v.  Mc- 
Dougall,  25  Mont.  258. 

1G80.    2.  Forge  Distinguished  from  Furnace. 

—  See  Boston  v.  Sarni,  175  Mass.  357.  And 
see  infra,  Furnace. 


FORGERY. 


By  A.  A.  Wadsworth. 


1082.   I.  Definition. —  See  note  i. 

II.  Elements  of  the  Offense 


1.  In  General.  —  See  note  2. 


1082.  1.  Other  Definitions  —  United  States. 
—  See  In  re  Count  De  Toulouse  Lautrec,  (C.  C. 
A.)  102  Fed.  Rep.  878,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1082. 

California.  —  People  v.  Rushing,  130  Cal.  449, 
80  Am.  St.  Rep.  141. 

Delaware.  —  State  v.  Pratt,  3  Penn.  (Del.) 
264. 

Georgia.  —  Brazil  v.  State,  117  Ga.  32;  Shope 
v.  State,  106  Ga.  226. 

Kentucky.  —  Colson  v.  Com.,  110  Ky.  233, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1082  and  quoting  text  paragraph  covered  by 
note;  Richie  v.  Com.,  (Ky.  1902)  70  S.  W.  Rep. 
629. 

Mississippi.  —  France  v.  State,  83  Miss.  281. 

Nebraska.  —  Hickson  v.  State,  61  Neb.  763. 

New  York.  —  People  v.  Hertz,  (Ct.  Gen. 
Sess.)  35  Misc.  (N.  Y.)  177- 

South  Carolina.  —  State  v.  Bullock,  54  S.  Car. 
300. 

Texas.  —  King  v.  State,  42  Tex.  Crim.  108, 
96  Am.  St.  Rep.  792,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1088  [1082] ;  Scott  v. 
State,  40  Tex.  Crim.  105. 


The  false  making  or  materially  altering,  with 
intent  to  defradd,  of  any  writing,  which,  if  genu- 
ine, might  apparently  be  of  legal  efficacy,  or  the 
foundation  of  a  legal  liability,  constitutes  for- 
gery.   State  v.  Hendry,  156  Ind.  392. 

In  Kentucky  it  has  been  held  that  the  addi- 
tion of  certain  names  to  an  instrument  in  writ- 
ing purporting  to  be  a  copy  of  an  original  con- 
tract between  a  teacher  and  the  trustees  of  a 
common  school,  was  not  the  subject  of  forgery 
where  it  was  alleged  that  "  it  was  unknown  to 
the  grand  jury  whether  there  was  or  is  an 
original  written  agreement,  of  which  the  copy 
set  out  purported  to  be  a  copy."  Com.  v. 
Brewer,  113  Ky.  217. 

California  —  Forgery  under  Penal  Code,  §  470.— 
People  v.  Compton,  123  Cal.  4C3. 

Canada  —  Statutory  Definition.  —  See  Re  Abeel, 
7  Ont.  L.  Rep.  327. 

2.  Elements  of  the  Offense.  —  Burden  v.  State, 
120  Ala.  388,  74  Am.  St.  Rep.  37  ;  Hale  v.  State, 
120  Ga.  183  ;  State  v.  Greenwood,  76  Minn.  211, 
77  Am.  St.  Rep.  632;  Com.  v.  Compton,  11 
Pa.  Dist.  119;  Reg.  v.  Weir,  9  Quebec  Q.  B. 
253. 
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1082  108© 


1082. 
1083. 

1084. 

note  i. 


1085. 


note  5. 
1080. 

See  note  4. 


2.  False  Making.  —  See  note  3. 

Act  Must  Appear  to  Be  the  Act  of  Another.  —  See  note  2. 

3.  Guilty  Knowledge  and  Fraudulent  Intent. — ■  See  note  4. 

Signing  Another's  Name  in  Honest  Belief  that  Signer  Is  Authorized.  —  See 

That  Forger  Entitled  to  Fruits  of  Act  No  Defense.  —  See  notes  2,3. 
Whether  Intent  to  Defraud  Particular  Person  Necessary.  —  See  note  4. 
Statutes.  —  See  note  7. 

No  One  Need  Be  in  Fact  Injured.  —  See  note  2. 
Uttering  Not  Essential.  —  See  note  3. 

4.  Capacity  for  Injury.  —  See  note  4. 

Resemblance  of  Forged  to  Genuine  Instrument  Need  Not  Be  Perfect.  —  See 

See  note  2, 

III.  How  Forgery  Accomplished  —  1.  In  General  —  a  Writing.  — 


10*2.  3,  False  Making.  —  Hale  v.  State, 
120  Ga.  183. 

10§3.  2.  Use  of  Own  Name  May  be  Forgery 
in  New  York.  —  People  v.  Filkin,  83  N.  Y.  App. 
Div.  589,  affirmed  176  N.  Y.  548. 

4.  Intent  to  Defraud — United  States. — 
Staton  v.  U.  S.,  (C.  C.  A.)  88  Fed.  Rep.  253. 

Alabama.  —  Benson  v.  State,  (Ala.  1899)  26 
So.  Rep.  119. 

California. — -People  v.  Dole,  122  Cal.  486, 

68  Am.  St.  Rep.  50. 

Delaware.  —  State    v.    Hegeman,    2  Penn. 
(Del.)  143. 

District  of  Columbia.  —  Towles  v.  U.  S.,  19 
App.  Cas.  (D.  C.)  471. 

Georgia. —  Hale  v.  State,  120  Ga.  183. 

Indiana. —  Selby  v.  State,  161  Ind.  667. 

Minnesota.  —  State  v.  Bjornaas,  88  Minn. 
301  ;  State  v.  Greenwood,  76  Minn.  211,  77  Am. 
St.  Rep.  632. 

Missouri.  —  Krup  v.  Corley,  95  Mo.  App.  640. 

Nebraska.  —  Burlingim  v.  State,  61  Neb. 
276. 

Ne7f  York.  —  People  v.  Weaver,  177  N.  Y. 
434;  Matter  of  Van  Orden,  (Supm.  Ct.  Spec. 
T.)  32  Misc.  (N.  Y.)  215. 

Pennsylvania.  —  Com.  v.  Compton,  11  Pa. 
Dist.  119. 

South  Carolina.  —  State  v.  Allen,  56  S.  Car. 
495  ;  State  V.  Bullock,  54  S.  Car.  300. 

Texas.  — ■  Jones  v.  State,  (Tex.  Crim.  1902) 

69  S.  W.  Rep.  143;  Adkins  v.  State,  41  Tex. 
Crim.  577. 

Virginia.  —  Gordon  v.  Com.,  100  Va.  825. 

Canada.  —  Re  Abeel,  7  Ont.  L.  Rep.  327; 
Reg.  v.  Weir,  9  Quebec  Q.  B.  253. 

Question  of  Intent  One  of  Fact. — Matter  of 
Van  Orden,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N. 
Y.)  215. 

Fraudulent  Intent  Essential  Element  of  Aiding 
and  Abetting  Forgery.  —  Burlingim  v.  State,  6t 
Neb.  276. 

10§'l.  1.  Signing  in  Belief  that  Party  Is  So 
Authorized.  —  Towles  v.  U.  S.,  19  App.  Cas. 
(D.  C.)  471  ;  Knowles  v.  State,  (Tex.  Crim. 
1903)  74  S.  W.  Rep.  767  ;  Jones  v.  State,  (Tex. 
Crim.  1902)  69  S.  W.  Rep.  143. 

Question  of  Authority  to  Sign  Is  for  Jury.  — 
People  v.  Weaver,  177  N.  Y.  434.  See  also 
Towles  v.  U.  S.,  19  App.  Cas.  (D.  C.)  471. 
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Good  Faith  of  Accused  Question  for  Jury.  — 

Knowles  v.  State,  (Tex.  Crim.  1903)  74  S.  W. 
Rep.  767. 

Belief  Must  Be  Founded  on  Reasonable  Grounds. 

— 'Towles  v.  U.  S.,  19  App.  Cas.  (D.  C.)  471. 

2.  Forgery  in  Support  of  Just  Claim. —  Curtis  v. 
State,  118  Ala.  125;  Plemons  v.  State,  44  Tex. 
Crim.  555,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1084;  Gordon  v.  Com.,  100  Va. 
825. 

3.  Intent  to  Apply  Money  Obtained  to  Payment 
of  Debt.  —  Plemons  v.  State,  44  Tex.  Crim.  555, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1084. 

4.  Intent  to  Defraud  Particular  Person.  —  See 

State  v.  Eaton,  166  Mo.  575  ;  Crayton  v.  State, 
(Tex.  Crim.  1904)  80  S.  W.  Rep.  839. 

7.  Statutes. —  See  Benson  v.  State,  (Ala. 
1899)  26  So.  Rep.  119;  State  v.  McElvain,  35 
Oregon  365. 

10§5.  2.  Actual  Injury  Unnecessary.  —  Ben- 
son v.  State,  (Ala.  1899)  26  So.  Rep.  119;  Scott 
v.  State,  40  Tex.  Crim.  105. 

Return  of  Money  No  Defense.  —  Williams  v. 
State,  126  Ala.  50. 

3.  Uttering  Unnecessary.  —  Hale  v.  State,  120 
Ga.  183. 

4.  Must  Have  Capacity  for  Injury.  —  King  v. 
State,  43  Fla.  211  ;  Colson  v.  Com.,  no  Ky.  233. 
See  also  Burden  v.  State,  120  Ala.  388,  74  Am. 
St.  Rep.  37. 

An  Instrument  Is  One  of  Legal  Efficacy  within 
the  rules  relating  to  forgery  where  by  any  pos- 
sibility it  may  operate  to  the  injury  of  another, 
Gordon  v.  Com.,  100  Va.  825. 

5.  Exact  Similitude  Unnecessary.  —  State  v. 
Leonard,  171  Mo.  622,  94  Am.  St.  Rep.  798; 
Com.  v.  Compton,  11  Pa.  Dist.  119;  State  v. 
Bullock,  54  S.  Car.  300. 

Instrument  Must  Be  Calculated  to  Deceive.  — 
State  v.  Leonard,  171  Mo.  622,  94  Am.  St.  Rep. 
798. 

1086.    2.  Persons  of  Ordinary  Observation.  — 

Com.  v.  Compton,  ji  Pa.  Dist.  119. 
4.  What   Included   in   Word  "Writing." 

It  has  been  held  that  an  instrument  signed  by  a 
party,  although  it  be  partly  printed  and  partly 
in  writing,  is,  in  legal  parlance,  the  paper  writ- 
ing of  such  party.  State  v.  Ridge,  125  N.  Car. 
655. 
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notes  3,  4. 
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2.  "By  Signing  Name  of  Another.  —  See  note  9. 

See  notes  1 ,  2. 

3.  By  Fraudulently  Procuring  a  Genuine  Signature.  —  See  note  3. 

4.  By  Use  of  Fictitious  Name.  —  See  note  2. 
Apparent  Validity  Sufficient.  —  See  note  3. 

Credit  Given  to  Person  and  Not  to  Name.  —  See  note  5- 

5.  By  Use  of  One's  Own  Name  When  Same  as  That  of  Another.  —  See 

6.  By  Fraudulently  Filling  in  Blanks.  —  See  note  5. 

7.  By  Fraudulent  Alterations.  —  See  notes  5,  6,  7. 

See  notes  2,  5. 

What  Alterations  Are  Not  Forgery.  —  See  note  6. 

IV.  Instruments  Subjects  of  Forgery  —  1.  Statement  of  General 


Rules.  —  See  notes  3,  4,  5,  6. 


Ad- 


i  <>"»«».    9.  Signing   Another's  Name. 

kins  v.  State,  41  Tex.  Crim.  577. 

1087.  1.  Signing  under  Direction  of  Another. 

—  Staton  v.  U.  S.,  (C.  C.  A.)  88  Fed.  Rep.  253. 

2.  Signing  Must  Be  Without  Authority.  — 
Staton  v.  U.  S.,  (C.  C.  A.)  88  Fed.  Rep.  253. 

3.  Procuring  Genuine  Signature  by  Fraud.  — 
See  In  re  Count  De  Toulouse  Lautrec,  (C.  C. 
A.)  102  Fed.  Rep.  878. 

1088.  2.  Using  Fictitious  Name — United 
States.  —  Logan  v.  U.  S.,  (C.  C.  A.)  123  Fed. 
Rep.  291. 

Alabama.  —  Williams  v.  State,  126  Ala.  50, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1088. 

California. —  People  v.  Chretien,  137  Cal. 
450;  People  v.  Nishiyama,  135  Cal.  299. 

Nebraska.  —  Randolph  v.  State,  65  Neb.  520. 

Texas.  —  Allen  v.  State,  44  Tex.  Crim.  63  ; 
Adkins  v.  State,  41  Tex.  Crim.  577;  Scott  v. 
State,  40  Tex.  Crim.  105  ;  Hanks  v.  State,  (Tex. 
Crim.  1899)  54  S.  W.  Rep.  587. 

Canada.  —  In. re  Lazier,  26  Ont.  App.  260. 

Georgia  —  Statute  Making  Signing  of  Fictitious 
Name  to  Bank  Check  Felonious.—  Brazil  v.  State, 
1 17  Ga.  32. 

3.  Apparent  Validity  Sufficient.  —  State  v. 
Alexander,  113  La.  747,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1088,  and  quoting  text 
paragraph  covered  by  note  ;  Scott  v.  State,  40 
Tex.  Crim.  105. 

5.  Where  Credit  Given  to  Person  and  Not  to 
Name.  —  King  v.  State,  42  Tex.  Crim.  108,  96 
Am.  St.  Rep.  792,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1088,  and  quoting  text 
paragraph  covered  by  note. 

1089.  3.  Falsely  Personating  Another  and 
Signing  Name.  —  People  v.  Rushing,  130  Cal. 
449,  80  Am.  St.  Rep.  141  ;  Beattie  v.  National 
Bank,  174  111.  571,  66  Am.  St.  Rep.  318. 

4.  Names  Which  Are  Idem  Sonans.  —  Leath  v. 
State,  132  Ala.  26:  Hale  v.  State,  120  Ga.  183; 
Selby  v.  State,  161  Ind.  667. 

The  Fact  that  the  Names  Differ  in  the  Middle 
Initial  Letter  does  not  make  the  case  other  than 
a  case  where  the  name  of  the  real  payee  and 
the  name  of  the  assumed  payee  are  the  same. 
Beattie  v.  National  Bank,  174  111.  571.  66  Am. 
St.  Rep.  318. 

5.  Fraudulently  Filling  in  Blanks.  —  Shope  v. 
State,  106  Ga.  226. 

When  Want  of  Authority  Must  Be  Shown.  — 
State  v.  Pine,  56  W.  Va.  1. 


1090.  5.  Fraudulent  Alterations.  —  State  v. 
Henning,  158  Ind.  196;  Com.  v.  Pioso,  17  Pa. 
Super.  Ct.  45  ;  Franklin  v.  State,  46  Tex.  Crim. 
181;  Lawless  v.  State,  114  Wis.  189;  Hamilton 
Bank  v.  Imperial  Bank,  27  Ont.  App.  590, 
affirmed  31  Can.  Sup.  Ct.  344. 

Alteration  Must  Be  Material. —  Turnipseed  v. 
State,  45  Fla.  1 10. 

6.  Altering  Date  of  Note  or  Order.  —  Owen  v. 
Brown,  70  Vt.  521. 

7.  Altering  Amount  of  Note.  —  Com.  v.  Pioso, 
17  Pa.  Super.  Ct.  45. 

Question  for  Jury.  —  In  State  v.  Pratt,  3  Penn. 
(Del.)  264,  it  was  held  that  where  the  defend- 
ant induced  another  to  indorse  a  note  in  blank 
under  a  promise  that  defendant  would  fill  in  the 
blank  for  one  hundred  and  ten  dollars,  but 
afterwards  filled  out  the  note  for  three  hundred 
dollars,  the  question  as  to  whether  the  act  was 
forgery  was  for  the  jury  on  the  question  of  the 
defendant's  intent. 

1091.  2.  Adding  to  Words  of  Receipt.  — 
Gordon  v.  Com.,  100  Va.  825. 

What  Constitutes  "Receipt." — State  v.  Hendry, 
156  Ind.  392. 

5.  Altering  Words  of  Check.  —  Gordon  v.  Com., 
100  Va.  825. 

Altering  Amount  of  Check. —  State  v.  Eaton, 
166  Mo.  575  ;  Franklin  v.  State,  46  Tex.  Crim. 
181  ;  Lawless  v.  State,  114  Wis.  189. 

Raising  Amount  of  Certified  Check  —  Canada,  — 
The  alteration  of  a  certified  check  from  five 
dollars  to  five  hundred  dollars  by  the  drawer 
after  its  certification  is  a  forgery.  Hamilton 
Bank  v.  Imperial  Bank,  27  Ont.  App.  500, 
affirmed  31  Can.  Sup.  Ct.  344. 

Erasure  of  Word  in  Deed. —  In  Pennsylvania 
it  has  been  held  to  be  forgery  to  alter  a  deed  by 
the  erasure  of  the  word  "  trustee  "  after  the 
name  of  the  grantor.  Flitcraft  v.  Common- 
wealth Title  Ins.,  etc.,  Co.,  211  Pa.  St.  114. 

The  Altering  of  a  Satisfaction  of  a  Judgment 
entered  by  an  attorney  authorized  to  enter  the 
same  constitutes  forgery.  State  v.  Henning, 
158  Ind.  196. 

6.  Immaterial  Alteration  Not  Forgery.  —  State 
V.  Hendry,  156  Ind.  392. 

1093.  3.  Instruments  Capable  of  Defrauding. 
— ■  King  v.  State,  42  Tex.  Crim.  108,  96  Am.  St. 
Rep.  792,  quoting  13  Am.  and  Eng.  Encyc.  of 
Law  (ed  ed.)  1093  ;  Davis  v.  State,  (Tex.  Crim. 
1902)  60  S.  W.  Rep.  73;  Scott  v.  State,  40  Tex. 
Crim.  105. 
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1  093.     Instrument  Void  on  Its  Face.  —  See  note  8. 
1094.    See  notes  I,  2. 

2.  Particular  Instances  of  Instruments  Held  Subjects  of  Forgery  — 

a.  Orders  for  Money  or  Goods.  —  See  note  4. 
109o.    See  note  1. 
1096.    Date.  —  See  note  2. 

Need  Not  Be  Addressed  to  Any  Particular  Person.  —  See  note  3. 

Payable  to  Bearer.  —  See  notes  4,  5. 


1093.  4.  Instruments  Operating  as  Founda- 
tion of  Liability.  —  King  v.  State,  42  Tex.  Crim. 

itc,  96  Am.  St.  Rep.  792,  quoting  13  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1093;  Scott  v. 
State,  40  Tex.  Crim.  105. 

5.  Validity  of  Instrument  Unnecessary.  —  U.  S. 
v.  McKinley,  127  Fed.  Rep.  166,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1093;  King 
v.  State,  42  Tex.  Crim.  108,  quoting  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1093. 

6.  Validity  of  Instrument  on  Its  Face  Sufficient. 

—  King  v.  State,  42  Tex.  Crim.  108,  96  Am.  St. 
Rep.  792,  quoting  13  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1093. 

8.  Instruments  Void  on  Their  Face  Not  Subjects 
of  Forgery  —  Alabama.  —  Burden  v.  State,  120 
Ala.  388,  74  Am.  St.  Rep.  37. 

California.  —  People  v.  Terrill,  127  Cal.  99. 

Florida.  —  King  v.  State,  43  Fla.  211. 

Georgia.  —  Brazil  v.  State,  117  Ga.  32,  quot- 
ing 13  Am.  and  Enc.  Encyc.  of  Law  (2d  ed.) 
1093. 

Kentucky.  —  Pearson  -'.  Com.,  (Ky.  1904)  78 
S.  W.  Rep.  1 1 28;  Com.  v.  Brewer,  113  Ky.  217. 

Louisiana.  —  State  v.  Leo,  108  La.  496. 

Mississippi-  —  France  v.  State,  83  Miss.  281. 

Missouri.  —  State  v.  Leonard,  171  Mo.  622, 
94  Am.  St.  Rep.  798. 

New  York.  —  People  v.  Drayton,  168  N.  Y. 
10,  reversing  41  N.  Y.  App.  Div.  40. 

North  Dakota.  —  State  v.  Ryan,  9  N.  Dak. 
419. 

Texas.  — ■  Joiner  v.  State,  46  Tex.  Crim.  408  ; 
Huckaby  v.  State,  45  Tex.  Crim.  577  ;  Wilson 
v.  State,  (Tex.  Crim.  1903)  75  S.  W.  Rep.  504; 
Head  v.  State,  (Tex.  Crim.  1903)  72  S.  W.  Rep. 
394 ;  Black  v.  State,  42  Tex.  Crim.  585  ;  Scott 
1.  State,  40  Tex.  Crim.  105;  Crawford  v.  State, 
40  Tex.  Crim.  344 ;  Cagle  v.  State,  39  Tex. 
Crim.  109  :  Womble  v.  State,  39  Tex.  Crim.  24. 

Virginia.  —  Gordon  v.  Com.,  100  Va.  825. 

Gopher  Tails  Certificate.  —  In  State  v.  Ryan, 
9  N.  Dak.  419,  it  was  held  that  a  written  certifi- 
cate purporting  to  have  been  made  by  a  town- 
ship clerk,  reciting  that  one  thousand  gopher 
tails  had  been  presented  to  him  by  the  defend- 
ant, and  that  he  destroyed  them,  of  itself  was 
not  the  subject  of  forgery,  in  that,  standing 
alone,  the  said  certificate  did  not  on  its  face 
either  create,  or  purport  to  create,  any  liability, 
or  create  any  right  by  which  any  one  might  lie 
a  fleeted. 

Certificate  for  Bounty  for  Destroying  Fish  Nets. 

—  For  a  certificate  for  a  bounty  for  destroying 
fish  nets  under  Laws  N.  Y.,  p.  1158,  c.  451, 
held  not  to  be  void  on  its  face  and  a  subject 
of  forgery,  sec  People  v.  Filkin,  83  N.  Y.  App. 
Div.  580,  affirmed  176  N.  Y.  548. 

IOO  I.    1.  Incapacity  to  Defraud.  —  See  the 
cases  cited  in  the  preceding  note. 
2.  Void  Instruments  Sometimes  Subject  of  For- 


gery. —  Davis  v.  State,  (Tex.  Crim.  1902)  69 
S.  W.  Rep.  73,  citing  13  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1093,  1094;  Scott  v.  State,  40 
Tex.  Crim.  105  ;  Roberts  v.  State,  (Tex.  Crim. 
1899)  53  S.  W.  Rep.  864;  Colter  v.  State,  40 
Tex.  Crim.  165.  See  also  the  cases  cited  supra, 
p.  1093,  note  8. 

Test  of  Validity. —  In  Cagle  v.  State,  39  Tex. 
Crim.  109,  it  was  held  that  it  might  be  con- 
sidered a  safe  test  if  the  instrument  is  such  on 
its  face  that  it  imports  an  obligation  in  regard 
to  money  or  property,  and  will  afford  the  basis 
of  a  civil  action  without  resorting  to  extrinsic 
testimony. 

4.  Orders  for  Money. —  People  v.  Walkey,  26 
Colo.  483;  States.  Hauser,  112  La.  313;  Hanks 
v.  State,  (Tex.  Crim.  1899)  54  S.  W.  Rep.  587; 
Plemons  v.  State,  44  Tex.  Crim.  555  ;  Thomas 
v.  State,  40  Tex.  Crim.  562,  76  Am.  St.  Rep. 
740. 

Without  Revenue  Stamp.  —  An  order  for 
money,  which  recmires  a  revenue  stamp,  is  the 
subject  of  forgery  although  it  is  unstamped. 
Thomas  v.  State,  40  Tex.  Crim.  562,  76  Am.  St. 
Rep.  740.  See  also  Hanks  v.  State,  (Tex.  Crim. 
1899)  54  S.  W.  Rep.  587. 

State  Certificate  Promising  Payment  of  Money. 
—  A  bounty  certificate  entitling  the  destroyer 
of  fish  nets  to  certain  payments  from  the  county 
treasurer,  under  Laws  N.  Y.  1898,  p.  1158,  c. 
451,  was  held  to  fall  within  Pen.  Code  N.  Y., 
§  509,  making  it  forgery  in  the  first  degree  to 
forge  a  certificate  issued  under  the  authority 
of  the  state  by  which  the  payment  of  money 
is  promised.  People  v.  Filkin,  83  N.  Y.  App. 
Div.  589,  affirmed  176  N.  Y.  548. 

10!>5.  1.  Orders  for  Goods. — State  v.  Alexan- 
der, 113  La.  747;  People  v.  Palmer,  127  Mich. 
383;  People  v.  Phillips,  118  Mich.  699,  74  Am. 
St.  Rep.  436. 

A  Mere  Gratuitous  Order  from  A  to  B  to  let 
C  have  such  goods  as  he  may  desire,  without 
any  obligation  upon  C  to  comply  with  such 
order,  and  without  obligating  A  to  pay  for  the 
goods  that  E<  might  let  C  have  on  such  order, 
is  not  the  subject  of  forgery.  West  v.  State, 
45  Fla.  118. 

Order  For  Livery  Rig. —  A  statement  in  the 
following  form  is  the  subject  of  forgery:  "  Mr. 
Sage:  Please  let  this  boy  have  a  single  rig  — 
a  good  one  —  and  oblige.  I  will  bring  it  back 
myself.  TSignedl  George  Klinger."  Ilickson 
v.  State,  61  Neb.  763. 

1090.  2.  Date  of  Presentation  May  Be  Shown 
by  Parol,  —  Laudermilk  v.  State,  (Tex.  Crim. 
1904)  83  S.  W.  Rep.  1 107. 

3.  Need  Not  Be  Addressed  to  Particular  Person.— 
Allen  v.  State,  44  Tex.  Crim.  63,  100  Am.  St. 
Rep.  839. 

4.  Name  of  Payc  in  Blank.  Henderson  v 
State,  120  Ala.  360, 
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lO.Mt.     Obligation  to  Honor  tho  Order.  — See  note  6. 
Legal  Disability  of  Drawee.  —  See  note  8. 
Prefixing  the  Word  "Please.  " —  Sec  note  9. 

/;.  Promissory  Notes,  Rills  of  Exchange,  Bank  Notes  or 
Bills,  CHECKS,  Receipts,  Duebills.' — See  note  12. 
1097.    Sec  notes  2,  4. 

10!>s.  c.  Deeds,  Mortgages,  Warrants,  Bonds,  Book  Entries.— 
See  notes  1,  4,  5,  8,  10. 

d.  Records  of  Public  Office ;  Judicial  Writs:  Railroad, 
Theatre,  or  Pawn  Tickets.  — Sec  note  15. 

I0IP9.    See  note  4. 

e.  Miscellaneous.  — See  notes  8,  9,  11,  12,  13,  16. 


10IHJ.  5.  "Pay  the  Boy." —  Henderson  v. 
State.  120  Ala.  360. 

6.  Obligation  to  Pay  Unnecessary.  —  State  v. 
Hauser,  112  La.  313,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1096;  People  v.  Phil- 
lips, 118  Mich.  699,  74  Am.  St.  Rep.  436. 

8.  Legal  Disability  of  Drawee.  —  State  v.  Alex- 
ander, 113  La.  747,  quoting  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1096;  King  v.  State, 
42  Tex.  Crim.  108,  96  Am.  St.  Rep.  792. 

9.  Effect  of  Prefixing  the  Word  "  Please. "  — 
People  v.  Phillips,  118  Mich.  699,  74  Am:  St. 
Rep.  436. 

12.  Promissory  Notes.  —  Cross  v.  People,  192 
111.  291;  Selby  v.  State,  161  Ind.  667;  Com.  v. 
Hall,  23  Pa.  Super.  Ct.  104. 

A  Memorandum  on  the  Back  of  a  Promissory 
Note,  which  was  made  simultaneous  with  the 
execution  of  the  note,  forms  a  part  of  the  note, 
and  an  alteration  of  figures  in  such  memoran- 
dum is  forgery.    State  v.  Donovan,  75  Vt.  308. 

An  Indorsement  of  a  Promissory  Note  is  the 
subject  of  forgery  tinder  Rev.  Stat.  Ohio, 
§  7091.  Cosner  v.  State,  24  Ohio  Cir.  Ct.  734. 
See  also  People  v.  Weaver,  177  N.  Y.  434. 

Instrument  Not  Amounting  to  Promissory 
Note.  —  In  Michigan  an  instrument  by  which 
the  signers  promise  "  three  years  after  date  "  to 
pay  a  certain  sum  with  interest,  "  and  ten  per 
cent,  attorney's  fees  for  collecting  same,  *  *  * 
without  relief  from  valuation  or  appraisement 
laws,"  while  not  a  promissory  note,  is  never- 
theless the  subject  of  forgery  at  common  law. 
People  v.  Bennett,  122  Mich.  281. 

1097.  2.  Without  Revenue  Stamp.  —  State  v. 
Imboden,  157  Mo.  83  ;  King  v.  State,  42  Tex. 
Crim.  108,  96  Am.  St.  Rep.  792. 

4.  Checks.  —  Brazil  v.  State,  117  Ga.  32 :  State 
v.  Shields,  112  Iowa  27;  Matter  of  Van  Orden, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  215; 
State  v.  Newton,  29  Wash.  373. 

The  Indorsement  of  the  Payee's  Name  on  the 
back  of  a  check  is  the  subject  of  forgery.  Cos- 
ner v.  State.  24  Ohio  Cir.  Ct.  734. 

Forging  Indorsement  on  Genuine  Government 
Draft.  —  De  Lemos  v.  U.  S.,  (C.  C.  A.)  91  Fed. 
Rep.  497. 

Unstamped  Check  Subject  of  Forgery.  —  State  v. 
Shields,  112  Iowa  27.  See  also  Beer  v.  State, 
42  Tex.  Crim.  505,  96  Am.  St.  Rep.  810. 

109S.  1.  Deeds.—  People  v.  Stork.  133  Cal. 
371;  State  v.  Mills,  146  Mo.  195;  Grooms  v. 
State.  40  Tex.  Crim.  319. 

4.  A  Married  Woman's  Deed  Without  Her  Sig- 
nature and  Privy  Acknowledgment  is  not  the 


subject  of  forgery.  Johnson  v.  State,  40  Tex. 
Crim.  605,  76  Am.  St.  Rep.  742. 

5.  Mortgages.  —  State  v.  Moore,  86  Minn.  418. 

8.  School  Warrants.  —  State  v.  Woods,  112 
La.  617:  State  v.  Allen,  56  S.  Car.  495. 

10.  Bonds.  —  State  v.  Leo,  108  La.  496,  cit- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1098,  and  note. 

Convict  Bonds  are  the  subject  of  forgery,  pro- 
vided the  approval  of  the  county  judge  be 
shown,  which  approval  is  necessary  to  make 
such  a  bond  a  valid  instrument.  Crayton  v. 
State,  45  Tex.  Crim.  84. 

A  Bail  Bond  is  the  subject  of  forgery.  Richie 
v.  Com.,  (Ky.  1902)  70  S.  W.  Rep.  629. 

15.  Records  of  Public  Office.  — ■  State  v.  Hen- 
ning,  158  Ind.  196. 

England  —  Register  of  Ordinance  Not  Subject  of 
Forgery.  - —  Rex.  w.  Etheridge,  19  Cox  C.  C.  676. 

!0»9.  4.  Railway  Ticket.— People  v.  Smith, 
125  Mich.  566;  State  v.  Leonard,  171  Mo.  622, 
94  Am.  St.  Rep.  798. 

Erasure  of  Date  on  Railroad  Ticket  Not  Forgery. 
—  State  v.  Leonard,  171  Mo.  622,  94  Am.  St. 
Rep.  798. 

8.  Telegrams.  —  People  v.  Chadwick,  143  Cal. 

116. 

9.  Witnesses'  Certificates.  —  State  v.  Bullock, 

54  S.  Car.  300. 

11.  Power  of  Attorney. —  People?'.  Rushing,  130 
Cal.  449,  80  Am.  St.  Rep.  141  ;  Leslie  v.  State, 
10  Wyo.  10. 

12.  Demand  for  Money  Due  for  Labor.  —  A  de- 
mand on  a  city  and  county  treasury  for  the 
money  due  for  labor  on  the  streets  is  the  sub- 
ject of  forgery  under  Pen.  Code  Cal.,  §  470. 
People  v.  McGlade,  139  Cal.  66. 

13.  Certificate  of  Deposit.  —  State  v.  Patch,  21 
Mont.  534. 

16.  Signature  of  Fictitious  Names  to  National 
Bank  Note. —  F h s  unauthorized  signing  of  the 
names  of  fictitious  persons  as  president  and 
cashier  to  a  genuine  but  unsigned  national  bank 
note  constitutes  the  crime  of  forgery,  under 
Rev.  Stat.  U.  S.,  §  5415,  2  Fed.  Stat.  Annat. 
299,  §  5415.  Logan  v.  U.  S.,  (C.  C.  A.)  123 
Fed.  Rep.  291. 

An  Army  Paymaster's  Certificate  of  Deposit 
to  an  enlisted  soldier  under  the  provisions  of 
Rev.  Stat.  U.  S.,  §  1305,  is  the  subject  of  for- 
gery, and  an  indictment  is  good  which  eh.Tges 
the  forgery  of  such  an  instrument  under  Rev. 
Stat.,  §  5414  (see  2  Fed.  Stat.  Annot.  298.  § 
5414).  Neall  v.  U.  S.,  (C.  C.  A.)  118  Fed. 
Rep.  699. 
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1100.  See  notes  5,  6,  12,  15,  16. 

1101.  See  note  1. 

3.  Particular  Instances  of  Instruments  Held  Not  Subjects  of  Forgery. 
—  See  notes  5,  7,  11,  17. 

1 1 02.  V.  WHO  MAY  COMMIT  FORGERY  —  Any  Person  Who  Is  Responsible  for  His 
Acts.  —  See  note  1. 

The  Offense  May  Be  Committed  by  Agent.  —  See  note  2. 

VI.  Uttering  and  Publishing — 1.  In  General.  —  See  notes  7,  8. 

1103.  See  notes  1,  2,  3,  4. 

2.  Guilty  Knowledge.  — ■  See  notes  5,  6,  7. 


1100.  5.  Teacher's  License.  —  Arnold  v. 
State,  71  Ark.  367;  Taylor  v.  State,  123  Ga. 
133;  Heard  v.  State,  121  Ga.  138;  Brooks  v. 
State,  45  Tex.  Crim.  206  ;  Dudley  v.  State,  (Tex. 
Crim.  1900)  58  S.  W.  Rep.  111. 

In  Texas  it  is  an  offense  under  Pen.  Code, 
art.  542,  to  attempt  to  pass  as  true  a  forged 
diploma  or  teacher's  certificate.  Brooks  v. 
State,  45  Tex.  Crim.  206. 

6.  Forged  Letter  of  Introduction.  —  People  v. 
Abeel,  (Ct.  Gen.  Sess.)  45  Misc.  (N.  Y.)  86, 
affirmed  100  N.  Y.  App.  Div.  516. 

12.  Trademark  or  Label. —  See  contra,  White 
V.  Wagar,  185  111.  195. 

15.  Marriage  Certificate.  —  Com.  v.  Compton, 
11  Pa.  Dist.  119. 

16.  Application  for  Bounty  Land.  —  U.  S.  v.  Mc- 
Kinley,  127  Fed.  Rep.  166. 

HOI.  1.  Naturalization  Papers. — ■  People  v. 
Weaver,  177  N.  Y.  434. 

5.  Consent  to  Marriage.  —  Pearson  v.  Com., 
(Ky.  1904)  78  S.  W.  Rep.  1128. 

7.  Pension  Affidavit.  —  Forging  an  affidavit  by 
a  pensioner  to  be  used  by  way  of  resisting  or  de- 
fending against  a  claim  of  his  deserted  wife  for 
one-half  of  his  pension  under  the  provisions  of 
the  Act  of  March  3,  1899,  30  U.  S.  Stat,  at  L. 
1379.  c.  460,  is  not  an  offense  under  Rev.  Stat. 
U.  S.,  §  5421,  2  Fed.  Stat.  Annot.  303.  U.  S. 
v.  Swan,  131  Fed.  Rep.  140. 

11.  Alteration  of  Dates  of  Birth  by  School  Census 
Trustee.  —  A  false  census  enumeration  by  al- 
tering the  dates  of  births  creates  no  obligation 
against  the  state,  and  hence  is  not  forgery. 
Munoz  v.  State,  40  Tex.  Crim.  457. 

17.  Blank  Form  of  Certificate  of  Residence  under 
Chinese  Exclusion  Act.  —  It  has  been  held  that 
knowingly  and  unlawfully  making  and  counter- 
feiting a  blank  form  of  a  certificate  of  resi- 
dence issued  by  the  United  States  to  Chinese 
persons  lawfully  entitled  to  remain  in  the 
United  States,  is  not  within  the  penalty  de- 
nounced under  Rev.  Stat.  U.  S.,  §  5418,  making 
it  a  crime  to  falsely  make,  alter,  or  forge  any 
writing  for  the  purpose  of  defrauding  the 
United  States.  U.  S.  v.  Ah  Won,  97  Fed.  Rep. 
494- 

False  Invitation.  —  A  false  letter  purporting 
to  have  been  written  and  signed  by  a  woman 
inviting  a  man  to  come  to  her  house  at  night 
for  a  private  conversation  is  not  the  subject  of 
indictable  forgery.  Colson  v.  Com.,  110  Ky. 
233- 

IIO'2.    1.  Thirteen-year-old  Boy  Presumed  In- 
capable. —  Harrison  v.  State,  72  Ark.  117. 
2.  Offense   May  Be   Committed  by  Agent.  — 

F.ldridge  v.  Com.,  (Ky.  1899)  54  S.  W.  Rep.  10. 
7.  Other  Definitions.  —  People  v.  Nishiyamn, 


135  Cal.  299;  People  v.  Compton,  123  Cal.  403; 
Brazil  v.  State,  117  Ga.  32,  citing  13  Am.  and 
Enc.  Encyc.  of  Law  (2d  ed.)  1102;  State  v. 
Mills,  146  Mo.  195  ;  Reg.  v.  Weir,  9  Quebec  Q. 
B.  253. 

Nature  of  Injury  Intended.  —  In  Texas,  under 
Pen.  Code,  1895,  articles  536,  537,  the  injury 
intended  must  be  such  as  to  affect  one  pecuni- 
arily, or  in  relation  to  his  property.  Huckably  v. 
State,  45  Tex.  Crim.  577,  107  Am.  St.  Rep.  101 1. 

8.  Forging  and  Uttering  Distinct  Offenses.  — 
King  v.  State,  43  Fla.  211;  State  v.  Williams, 
152  Mo.  115,  75  Am.  St.  Rep.  441  ;  Preston  v. 
State,  40  Tex.  Crim.  72;  Lovejoy  v.  State,  40 
Tex.  Crim.  89;  Johnson  v.  Com.,  102  Va.  927; 
Reg.  v.  Weir,  3  Can.  Crim.  Cas.  (Quebec)  499. 

Forging  and  Uttering  as  One  Transaction 
constitutes  but  one  offense.  State  v.  Klugherz, 
91  Minn.  406;  Pitts  v.  State,  40  Tex.  Crim.  667. 

1 103.  1.  Uttering  Not  an  Element  of  Forgery. 
■ — ■  Eldridge  v.  Com.,  (Ky.  1899)  54  S.  W.  Rep. 
10;  State  v.  Williams,  152  Mo.  115,  75  Am.  St. 
Rep.  441  ;  Preston  v.  State,  40  Tex.  Crim.  72. 

Uttering  Teacher's  License  Not  Comprehended 
by  Statute. —  Heard  v.  State,  121  Ga.  138. 

2.  Implication  in  Forgery  Unnecessary.  —  State 
v.  Williams,  152  Mo.  115,  75  Am.  St.  Rep.  441. 

Need  Not  Be  in  Handwriting  of  Accused.  — 
Leslie  v.  State,  (Tex.  Crim.  1898)  47  S.  W. 
Rep.  367. 

Previous  Forgery  Unnecessary.  —  In  re  Count 
De  Toulouse  Lautrec,  (C.  C.  A.)  102  Fed.  Rep. 
878. 

3.  Aiding  and  Abetting  —  Meaning  of  Terms. 

—  People  v.  Dole,  122  Cal.  486,  68  Am.  St. 
Rep.  50. 

4.  Presence  of  Defendant  Necessary. —  People 
v.  Compton,  123  Cal.  403;  People  v.  Dole,  122 
Cal.  486,  68  Am.  St.  Rep.  50. 

Uttering  by  Agent.  —  In  People  v.  Compton. 
123  Cal.  403,  it  was  held  that,  if  one  delivers 
to  his  agent  a  false  instrument,  with  the  de- 
sign that  such  agent  shall  utter  or  pass  it,  the 
crime  of  uttering,  or  attempting  to  pass,  is  not 
complete  until  after  some  overt  act  is  done  by 
the  agent  to  that  end. 

5.  Knowledge  that  Instrument  Was  Forged  — 
England.  —  Christie  v.  Cooper,  (1900)  2  Q.  B. 
522,  83  L.  T.  N.  S.  54. 

Canada.  —  Reg.  v.  Weir,  9  Quebec  Q.  B.  253. 

Calif ornia.  —  People  v.  Elphis,  139  Cal.  xix, 
72  Pac.  Rep.  838;  People  v.  Dole,  122  Cal.  486, 
68  Am.  St.  Rep.  50. 

Georgia.  —  Hale  v.  State,  120  Ga.  183. 

Louisiana. —  State  v.  Hauser,  112  La.  313. 

Missouri.  —  State  v.  Webster,  152  Mo.  87; 
State  v.  Williams,  152  Mo.  115,  75  Am.  St. 
Rep.  441. 
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See  notes  9,  11,  12. 


1  1 03.    3.  Intent  to  Defraud.  —  See  note  8. 
1  IOI.     Sec  notes  1,  2,  3,  6,  7. 

4.  Capacity  to  Injure.  —  See  note  8. 

5.  Instances  of  Uttering  and  Publishing. 
I  IO.».    See  notes  5,  6. 

VII.  Civil  Rights  and  Liabilities  Arising  Out  of  Forgery 

Forged  Note  in  Payment  of  Debt.  —  See  note  8. 
1  IOO.     Negligence.  —  See  note  2. 
Estoppel.  —  See  note  3. 


Pennsylvania.  —  Com.  v.  Hall,  24  Pa.  Super. 
Ct.  558;  Com.  v.  Hall,  23  Pa.  Super.  Ct.  104. 

South  Carolina. —  State  v.  Allen,  56  S.  Car. 
495- 

Texas.  —  Wolf  v.  State,  (Tex.  Crim.  1899) 
53  S.  W.  Rep.  108. 

6.  Evidence  of  Possessing  or  Utter- 
ing Other  Forged  Instruments.  —  Wright  v.  State, 
138  Ala.  69;  Williams  v.  State,  126  Ala.  50; 
State  v.  Allen,  56  S.  Car.  495  ;  Wolf  v.  State, 
(Tex.  Crim.  1899)  53  S.  W.  Rep.  108. 

7.  Offenses  Subject  of  Other  Indictments.  — 
State  v.  Allen,  56  S.  Car.  495. 

8.  Necessity  of  Intent  to  Defraud —  California. 
—  People  v.  Elphis,  139  Cal.  xix,  72  Pac.  Rep. 
838;  People  v.  Arlington,  123  Cal.  356;  People 
v.  Compton,  123  Cal.  403;  People  v.  Dole,  122 
Cal.  486,  68  Am.  St.  Rep.  50. 

Georgia.  —  Hale  v.  State,  120  Ga.  183;  Brazil 
v.  State,  1 17  Ga.  32. 

Indiana.  —  Selby  v.  State,  161  Ind.  667. 

Louisiana.  —  State  v.  Leo,  108  La.  496. 

Minnesota.  —  State  z/.Bjornaas,  88  Minn.  301. 

Missouri.  —  State  v.  Hathhorn,  166  Mo.  229; 
State  v.  Webster,  152  Mo.  87  ;  State  v.  Williams, 
152  Mo.  115,  75  Am.  St.  Rep.  441;  State  v. 
Mills,  146  Mo.  195. 

Montana.  —  State  v.  Patch,  21  Mont.  534. 

South  Carolina.  —  State  v.  Allen,  56  S.  Car. 
495- 

Texas.  —  Jones  v.  State,  (Tex.  Crim.  1902) 
69  S.  W.  Rep.  143;  Wolf  v.  State,  (Tex.  Crim. 
1899)  S3  S.  W.  Rep.  108. 

Canada.  —  Re  Abeel,  7  Ont.  L.  Rep.  327 ; 
Reg.  v.  Weir,  9  Quebec  Q.  B.  253. 

1104.  1.  Successful  Attempt  Unnecessary.— 
People  v.  Compton,  123  Cal.  403;  Brazil  v. 
State,  117  Ga.  32;  State  v.  Leo,  108  La.  496; 
State  v.  Hathhorn,  166  Mo.  229;  State  v.  Patch, 
21  Mont.  534. 

2.  Offering  Constitutes  Uttering.  —  People  v. 
Compton,  123  Cal.  403;  Brazil  v.  State,  117  Ga. 

3.  Precise  Manner  of  Uttering  Immaterial.  — 

Selby  v.  State,  161  Ind.  667.  See  also  Reg.  v. 
Weir,  3  Can.  Crim.  Cas.  (Quebec)  499. 

6.  The  Tender  of  a  Check  Purporting  to  Be 
Signed  by  Another  is  in  itself  a  representation 
that  the  paper  is  genuine.  People  v.  Walker, 
140  Cal.  153. 

7.  Intent  Inferable  from  Circumstances.  — 
Towles  v.  U.  S.,  19  App.  Cas.  (D.  C.)  471.  See 
also  State  v.  Bjornaas,  88  Minn.  301. 

8.  Instrument  Should  Be  Capable  of  Injuring.— 
Colson  v.  Com.,  no  Ky.  233;  Huckaby  v.  State, 
45  Tex.  Crim.  577. 

9.  Forged  Draft  or  Order.  —  State  v.  Hauser, 
112  La.  313. 

11.  Forged  Mortgage. —  People  v.  Hallen,  48 
N.  Y.  App.  Div.  39,  affirmed  164  N.  Y.  565. 


12.  Having  Forged  Will  in  Possession  During 
lifetime  of  Purported  Testator. —  Under  an  in- 
dictment for  having  in  possession  a  forged  will 
with  intent  to  utter  the  same,  the  death  of  the 
purported  testator  must  be  shown  in  order  to 
sustain  a  conviction.  There  can  be  no  illegal 
uttering  of  such  a  will  —  much  less,  having  the 
same  in  possession  with  intent  to  utter  —  dur- 
ing the  lifetime  of  the  purported  testator. 
Huckaby  v.  State,  45  Tex.  Crim.  577. 

1105.  5.  Giving  Engraving  of  Bond  as  Speci- 
men of  Skill. —  While  a  copy  of  a  bond  prepared 
for  a  corporation  is  not  a  forgery  when  inno- 
cently retained  by  the  engraver  and  given  out 
as  a  sample,  yet  if  a  third  person  offer  it  as 
genuine,  knowing  it  not  to  be  so,  he  is  guilty 
of  uttering  a  forged  instrument,  although  he 
makes  no  alteration  therein.  In  re  Count  De 
Toulouse  Lautrec,  (C.  C.  A.)  102  Fed.  Rep.  878. 

6.  A  Letter  of  Introduction  presented  to  a 
party  with  the  intention  that  the  party  should 
believe  and  act  upon  it  as  genuine,  to  his  preju- 
dice, has  been  held  to  be  the  subject  of  forgery. 
Re  Abeel,  7  Ont.  L.  Rep.  327.  See  also  Com.  v. 
Compton,  )i  Pa.  Dist.  119. 

8.  Consult  the  General  Index  for  other  matters 
touching  the  effect  of  forgery  on  civil  rights 
and  liabilities. 

1100.  2.  Effect  of  Negligence  on  Rights  ol 
One  Sustaining  Loss.  —  Continental  Nat.  Bank  v. 
Metropolitan  Nat.  Bank,  107  111.  App.  455  ; 
Neal  v.  Lebanon  First  Nat.  Bank,  26  Ind.  App. 
503;  Neal  v.  Coburn,  92  Me.  139,  69  Am.  St. 
Rep.  495  ;  Scanlon-Gipson  Lumber  Co.  v.  Ger- 
mania  Bank,  90  Minn.  478 ;  Continental  Nat. 
Bank  v.  Tradesmen's  Nat.  Bank,  173  N.  Y.  272, 
affirming  59  N.  Y.  App.  Div.  103  ;  Crit.ten  v. 
Chemical  Nat.  Bank,  60  N.  Y.  App.  Div.  241, 
171  N.  Y.  219;  States  v.  Montrose  First  Nat. 
Bank,  203  Pa.  St.  69  ;  Western  Union  Tel.  Co. 

Uvalde  Nat.  Bank,  97  Tex.  219,  affirming 
(Tex.  Civ.  App.  1903')  72  S.  W.  Rep.  232; 
London  L.  Ins.  Co.  v.  Molsons  Bank,  5  Ont.  L. 
Rep.  407. 

Negligence  of  Bank  Which  First  Cashed  Forged 
Check  Not  Imputed  to  Subsequent  Transferee.  — 

Marshalltown  First  Nat.  Bank  v.  Marshalltown 
State  Bank.  107  Iowa  327. 

What  Not  Negligence  Per  Se.  —  In  Robb  v. 
Pennsylvania  Ins.  Co.,  186  Pa.  St.  456,  65  Am. 
St.  Rep.  868.  it  was  held  that  it  was  not  negli- 
gence per  se  for  a  depositor  to  have  possession, 
without  notice  to  a  bank,  of  a  rubber  stamp 
which  would  make  a  facsimile  of  his  signature, 
and  with  which  an  employee  forged  a  check, 
where  the  depositor  had  taken  the  proper  pre- 
cautions in  the  way  of  his  custody  of  such 
stamp  to  prevent  an  unlawful  appropriation  or 
use  of  it. 

3.  Ratification  of  Forgery.  —  Phcenix  Nat.  Bank 
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1 1 06.  Restoration  of  Property  Obtained.  —  See  note  4. 

1 107.  VIII.  Jurisdiction  —  Of  Forgery.  —  See  note  3. 

The  Offense  of  Uttering  and  Publishing.  —  See  note  4. 

1 1 08-    IX.  Evidence  —  2.  Proof  of  Guilty  Knowledge  and  Fraudulent  Intent 

—  a.  In  General.  —  See  notes  6,  7. 

1109.  See  notes  1,  2,  3. 

b.  Proof  of  Other  Forgeries  by  Defendant.  —  See  note  4. 

1110.  See  notes  I,  2,  3. 

c.  Proof  of  Possession  of  or  Uttering  Other  Forgel* 
Paper  on  Trial  for  Uttering. —  See  notes  4,  5. 

1111.  4.  Production  of  Forged  Instrument  and  Secondary  Evidence  There- 
of. —  See  notes  3,  4,  5. 

fendant  forged  the  note  or  knew  it  to  be  forged. 
Com.  v.  Hall,  23  Pa.  Super.  Ct.  104. 

2.  Proof  of  Actual  Injury  Unnecessary.  —  State 
v.  Hathhorn,  166  Mo.  229. 

S.  Proof  of  Good  Character  Admissible. —  Brazil 
v .  State,  1 1 7  Ga.  32. 

4.  Proof  of  Similar  Forgeries  —  United  States. 
—  Pirscher  v.  U.  S.,  (C.  C.  A.)  133  Fed.  Rep. 
526. 

Alabama.  —  Williams  v.  State,  126  Ala.  50, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 

1 109  and  notes;  Wright  v.  State,  138  Ala.  69. 
California.  —  People  v.  McGlade,  139  Cal.  66; 

People  v.  Arlington,  123  Cal.  356. 

Iowa.  —  State  v  Prins,  113  Iowa  72,  quoting 
13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1109; 
State  v.  Prins,  117  Iowa  505. 

Nebraska.  —  Burlingim  v.  State,  61  Neb. 
276. 

Neiv  York.  —  People  v.  Weaver,  177  N.  Y. 
434- 

South  Carolina.  —  State  v.  Allen,  56  S.  Car. 
495- 

Texas.  —  Usher  v.  State,  (Tex.  Crim.  1904) 
81  S.  W.  Rep.  712;  Taylors.  State,  (Tex.  Crim. 
1904)  81  S.  W.  Rep.  933. 

1110.  1.  Proof  that  Other  Instruments  Are 
Forgeries  Necessary.  —  People  v.  Bird,  124  Cal. 
32;  State  v.  Prins,  113  Iowa  72;  Eldridge  v. 
State.  76  Miss.  353. 

2.  Proof  of  Defendant's  Culpable  Connection. — 
People  v.  Bird,  124  Cal.  32;  State  v.  Prins, 
113  Iowa  72;  Eldridge  v.  State,  76  Miss.  353; 
Laudermilk  v.  State,  (Tex.  Crim.  1904)  83  S. 
W.  Rep.  1 1 07;  Taylor  v.  State,  (Tex.  Crim. 
1904)  81  S.  W.  Rep.  933. 

3.  Inadmissible  to  Prove  Corpus  Delicti.  — 
Wright  v.  State,  138  Ala.  69;  People  v.  Bird, 
124  Cal.  32. 

4.  Possession  of  or  Uttering  Other  Forged 
Paper.  —  Williams  v.  State,  126  Ala.  50.  cit- 
ing 13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 

1110  and  notes;  State  v.  Allen,  56  S.  Car.  495, 
quoting  13  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  mo;  Wolf  v.  State,  (Tex.  Crim.  1899) 
53  S.  W.  Rep.  108. 

5.  Acquittal  under  Other  Indictments  Immate- 
rial. —  State  v.  Allen,  56  S.  Car.  495,  quoting 
13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  11  to. 

1111.  3.  Forged  Instrument  and  Secondary 
Evidence.  —  Cross  v.  People,  192  111.  291 ; 
State  v.  Hauser,  112  La.  313. 

4.  Proof  by   Parol   Evidence  or   by  Copy.— 
Cross  v.  People,  192  111.  291  ;  Com.  v.  Hall,  24 
Pa.  Super.  Ct.  558. 
A  Witness  May  Give  the  Substance  of  a  forged 


v.  Taylor,  113  Ky.  61.  See  the  title  Agency, 
vol.  1,  pp.  1 186,  1 187. 

Acts  Held  to  Create  Estoppel.  —  Palo  Alto  Bank 
v.  Pacific  Postal  Tel.  Cable  Co.,  103  Fed.  Rep. 
841. 

Acts  Held  Not  to  Create  Estoppel.  —  Bradford 
v.  Hanover  F.  Ins.  Co.,  (C.  C.  A.)  102  Fed. 
Rep.  48  ;  Champion  Ice  Mfg.,  etc.,  Co.  v.  Ameri- 
can Bonding,  etc.,  Co.,  115  Ky.  863;  Furnish  v. 
Burge,  (Tenn.  Ch.  1899)  54  S.  W.  Rep.  90. 

1106.  4.  Restoration  by  One  Receiving 
Value  from  Another  on  Forged  Instrument.  — 
Lafayette  v.  Merchants  Bank,  73  Ark.  561  ; 
Metropolitan  Nat.  Bank  v.  Merchants  Nat. 
Bank,  77  111.  App.  316,  affirmed  182  111.  367; 
Egner  v.  Corn  Exch.  Bank,  (Supm.  Ct.  App. 
T.)  42  Misc.  (N.  Y.)  552.  But  see  Neal  v.  Co- 
burn,  92  Me.  139,  69  Am.  St.  Rep.  495. 

1107.  3.  County  Where  Instrument  Was 
Forged,  Used,  or  Passed.  —  Jessup  v.  State,  44  Tex. 
Crim.  83  ;  Grooms  v.  State,  40  Tex.  Crim.  319. 

Signature  Forged  in  One  County  and  Blanks 
Filled  in  Another. —  It  has  been  held  that  where 
a  party  forges  the  name  of  another  to  a  note  in 
one  county,  and  fills  up  the  blanks  in  another, 
he  is  guilty  of  forgery  in  the  county  where  the 
blanks  were  filled  up,  and  the  venue  should  be 
laid  in  the  latter  county.  State  v.  Spayde,  no 
Iowa  726. 

4.  Uttering  and  Publishing. — Jessup  v.  State, 

44  Tex.  Crim.  83,  citing  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1107. 

1 10W.  6.  Fraudulent  Intent  the  Principal 
Element.  —  See  cases  cited  supra,  p.  1083, 
note  4. 

7.  Surrounding  Circumstances  Bearing  on  Ques- 
tion of  Fraud  Competent  Evidence.  —  Towles  v. 
U.  S.,  19  App.  Cas.  (D.  C.)  471  ;  State  v.  Bjor- 
naas.  88  Minn.  301. 

Evidence  Held  Inadmissible.  —  Evidence  that 
upon  occasions  prior  to  the  making  and  passing 
of  a  forged  order,  the  defendant  had  gone  under 
assumed  names,  and  had  been  arrested  for 
drunkenness,  is  inadmissible  to  show  intent,  sys- 
tem, and  guilty  knowledge,  or  that  on  a  former 
occasion  he  wrote  a  check  under  an  assumed 
name.    People  v.  Arlington,  123  Cal.  356. 

Presumption  of  Fraudulent  Intent  Rebuttable. 
—  State  v.  Bjornaas,  88  Minn.  301. 

11  Oft.  1.  Limiting  Effect  of  Evidence  by  In- 
structions. —  In  an  indictment  for  fraudulently 
making,  utterintr,  and  publishing  a  note,  it  is 
error  to  charge  the  iury  that  the  fact  that  the 
defendant  brought  suit  upon  a  forged  note  war- 
rants a  conviction  for  uttering  the  same,  since 
the  charge  ignores  the  question  whether  the  de- 


133 


1  I  I  "2  1 133 


FORGER  Y—  FORMICA  TION. 


Vol.  XIII. 


I  I  I  *2.    5.  Showing  Place  of  Forgery.  —  See  notes  3,  6. 

7.  Evidence  of  Defendant's  Pecuniary  Condition.  —  See  note  9. 

8.  Evidence  to  Show  the  Forged  Name  Fictitious.  —  See  note  10. 
1 1 1  St.    9.  Proof  of  Existenoe  of  Bank.  —  See  note  4. 

10.  Order  of  Proof.  —  See  note  7. 

11.  Sufficiency  of  Evidence  —  Questions  for  Jury.  —  See  notes  8,  9,  10. 
1114.    X.  Punishment.  —  See  note  9. 

1117.    FORMED  DESIGN.  —  See  note  2. 


instrument  when  the  instrument  is  shown  to  be 
lost.  State  v.  Peterson,  129  N.  Car.  556,  85 
Am.  St.  Rep.  756,  citing  13  Am.  and  Enc* 
Encyc.  of  Law  (2d  ed.)  nil. 

1111.  5.  Notice  to  Produce  Necessary  When 
In  Defendant's  Hands.  —  Com.  v.  Hall,  24  Pa. 
Super.  Ct.  558. 

1112.  3.  Place  of  Utterance  Prima  Facie 
Place  of  Forgery. — Heard  v.  State,  121  Ga.  138. 

6.  Sufficient  Proof  of  Venue.  —  Womble  v. 
State,  107  Ga.  666.  See  also  Long  v.  State,  118 
Ga.  319. 

9.  Evidence  of  Defendant's  Pecuniary  Condition. 

—  In  People  v.  Gaffey,  98  N.  Y.  App,  Div.  461, 
reversed  182  N.  Y.  257. 

Evidence  of  the  Financial  Condition  of  the 
Prosecuting  Witness  is  not  admissible  in  a  prose- 
tion  for  forging  a  note.  People  v.  Lapique,  136 
Cal.  503. 

10.  Evidence  to  Show  Forged  Name  Fictitious. 

—  Williams  v.  State,  126  Ala.  50,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (ad  ed.)  11 12. 

1113.  4.  Production  of  Certified  Copy  of 
Charter  Unnecessary.  —  State  v.  Williams,  152 
Mo.  us,  75  Am.  St.  Rep.  441. 

7.  People  v.  Rushing,  130  Cal.  449,  80  Am. 
St.  Rep.  141. 

8.  Sufficiency  of  Evidence  —  California.  —  Peo- 
ple v.  Rushing,  130  Cal.  449,  80  Am.  St.  Rep. 
141. 

Georgia.  —  Hale  v.  State,  120  Ga.  183;  Long 
v.  State,  118  Ga.  319;  Womble  v.  State,  107 
Ga.  666. 

Illinois.  —  Howell  v.  People.  178  111.  176. 
Iowa.  —  State  v.  Olds,  106  Iowa  110. 
Kentucky.  —  Richie  v.  Com.,  (Ky.  1902)  70 
S.  W.  Rep.  629. 


Louisiana.  —  State  v.  Hauser,  112  La.  313; 
State  v.  Woods,  112  La.  617. 

Missouri.  —  State  v.  Pyscher,  179  Mo.  140; 
State  v.  Caudle,  174  Mo.  388;  State  v.  Eaton, 
166  Mo.  575. 

Montana.  —  State  v.  Patch,  21  Mont.  534. 

Nebraska.  —  Mays  v.  State,  (Neb.  1904)  101 
N.  W.  Rep.  979. 

New  York.  —  People  v.  Hallen,  48  N.  Y.  App. 
Div.  39,  affirmed  164  N.  Y.  565. 

Pennsylvania. —  Com.  v.  Hall,  24  Pa.  Super. 
Ct.  558. 

Texas.  —  Stroggins  v.  State,  (Tex.  Crim. 
1902)  69  S.  W.  Rep.  510;  Rountree  v.  State, 
(Tex.  Crim.  1900)  58  S.  W.  Rep.  106. 

9.  Evidence  Showing  Guilty  Knowledge.  — 
Williams  v.  State,  126  Ala.  50,  citing  13  Am. 
and  Enc.  Encyc.  of  Law  (2d  ed.)  1013;  Curtis 
v.  State,  118  Ala.  125. 

10.  Presumption  Arising  from  Possession.  — 
Womble  v.  State,  107  Ga.  666;  State  v.  Pyscher, 
179  Mo.  140;  State  v.  Peterson,  129  N.  Car. 
556,  85  Am.  St.  Rep.  756. 

One  who  is  recently  in  possession  of,  and 
attempts  to  sell  or  obtain  money  on  a  forged 
note,  is  presumed  to  have  forged  the  same,  and 
unless  such  possession  or  the  forgery  is  satis- 
factorily explained,  the  presumption  becomes 
conclusive.    State  v.  Williams,  152  Mo.  115. 

1114.  9.  See  State  v.  Hathhorn,  166  Mo. 
229;  Johnson  v.  Com.,  102  Va.  927;  State  v. 
Newton,  29  Wash.  373. 

Cumulative  Punishment  on  Second  Conviction  — 
Kentucky.  —  Ashcraft  v.  Com.,  (Ky.  1901)  60 
S.  W.  Rep.  031. 

1117.  2.  Formed  Design.  —  Wilsons.  State, 
128  Ala.  17. 


FORNICATION. 


Ky  C.  T.  Green. 

1119.   III.  The  Statutory  Offense  —  2.  Statutes  Denning  the  Offense. — 

See  note  5. 

1 1 23.    4.  Distinguished  from  Other  Offenses  —  Seduction.  —  See  note  I 


1110.  5.  In  Georgia  both  parties  must  be 
shown  to  be  unmarried.     Neil  v.  State,  117 

Ga.  14. 

Texa9  Statute.  —  The  question  whether  the 
woman  was  of  previous  chaste  character  is  of 
no  importance.     Boatright  v.  State,  42  Tex. 

Crim.  442. 

In  Wisconsin  —  Who  Is  a  "Man"  Within  Mean- 
ing of  Statute.  —  In  Wisconsin  the  word  "  man  " 


in  the  statute  has  been  deemed  to  mean  a  male 
person  who  has  arrived  at  the  age  of  puberty, 
or  is  capable  of  committing  rape.  State  v. 
Seiler,  106  Wis.  346. 

Nebraska  Statute.  —  In  Nebraska  the  gist  of 
the  offense  is  the  unlawful  cohabitation.  Mus- 
felt  v.  State,  64  Neb.  445. 

1123.  1.  Distinguished  from  Seduction.  — 
See  Boatright  v.  State,  42  Tex.  Crim.  442. 


184 


Vol.  XIII. 


FORTHCOMING  AND  DELIVERY  BONDS. 


1134-1137 


IV.  Living  in  Fornication.  — See  note  4. 

V.  Evidence  —  2.  Admissibility  of  Evidence.  —  See  note  6. 
See  note  1. 

3.  Sufficiency  of  Evidence  —  Number  of  witnesses.  —  See  note  3. 

Proof  that  Party  Was  Unmarried.  —  See  note  7. 

VII.  Punishment.  —  See  note  2. 


1124. 

1125. 
1127. 

1128. 

1124.  4.  Living  Together  in  Fornication. — 

The  Nebraska  statute  does  not  require  that  liv- 
ing in  a  state  of  fornication  be  open  and  notori- 
ous, in  order  to  constitute  the  offense.  Musfelt 
v.  State,  64  Neb.  445. 

6.  Admissibility  of  Evidence  —  Acts  and  Conduct 
of  Defendants.  ■ —  Musfelt  v.  State,  64  Neb.  445. 

1125.  1.  Character  of  the  Woman.  —  It  is 
error  to  allow  the  prosecution  to  introduce  evi- 
dence of  the  woman's  previous  chaste  character, 
where  the  statute  does  not  make  that  an  ele- 
ment of  the  offense.  Boatright  v.  State,  42 
Tex.  Crim.  442. 

1127.  3.  The  Previous  Chaste  Character 
of  the  complaining  witness  may  be  sufficiently 
established  by  her  own  uncorroborated  testi- 
mony to  sustain  a  conviction  under  Stat.  Wis. 
(1898),  §  4580,  as  amended  by  Laws  Wis.  1899, 
c.  99,  making  it  a  felony  to  commit  fornication 


with  a  sane  female  of  previous  chaste  character 
under  the  age  of  eighteen  years.  State  v.  Seiler, 
106  Wis.  346,  112  Wis.  293. 

7.  Under  Particular  Statutes.  —  In  Georgia  the 
prosecution  must  establish  that  both  parties  to 
the  act  were  unmarried.  Neil  v.  State,  117 
Ga.  14. 

1128.  2.  Punishment.  —  Under  Rev.  Stat. 
Wis.  (1898),  §  45S0,  as  amended  by  Laws  Wis. 
1899,  c.  99,  fornication  with  a  sane  female  over 
fourteen  years  oi  age  is  a  misdemeanor,  while 
fornication  with  a  sane  female  "  of  previous 
chaste  character "  under  the  age  of  eighteen 
years  is  made  a  felony.  This  statute  is  not  in- 
valid as  putting  it  within  the  discretion  of  the 
district  attorney  to  say  under  which  clause  the 
offending  party  shall  be  prosecuted.  State  v. 
Seiler,  106  Wis.  346. 


FORTHCOMING  AND  DELIVERY  BONDS. 


By  Leo  Goodman. 

1131.    I.  The  Remedy  in  General  —  2.  Comparisons  and  Distinctions  — 

Receipts.  — See  note  2. 

1 133.    5.  When  Allowed.  —  See  note  2. 

6.  Right  of  Debtor  to  Give.  —  See  note  3. 
II.  Execution  of  Bond  —  2.  By  Whom  Given 


1134. 

See  note  5. 

1135. 
notes  4,  6. 

1136. 

1137. 


d.  Partners.  — 


III.  Requisites  and  Validity  of  Bond  —  1.  In  General.  —  See 

2.  Time  for  Giving  Bond.  —  See  note  1. 

3.  Recitals  —  c.  Time  of  Delivery  of  Property.  — See  note  4. 
e.  Penalty  and  Amount  Due.  —  See  note  4. 

h.  Omissions  Supplied  by  Intendment  of  Law. —  See  note  10. 


1131.  2.  Possession  of  Receiptor  Is  Possession 
of  Officer.  —  Irey  v.  Gorman,  1 1 8  Wis.  8. 

1 133.  2.  Forthcoming  Bond  Given  by  De- 
fendant in  Attachment.  —  Keith  v.  Moore,  2  Ohio 
Cir.  Dec.  245  ;  Phillips-Ruttorff  Mfg.  Co.  v. 
Williams,  (Tenn.  1900)  63  S.  W.  Rep.  185.  And 
see  the  title  Attachment,  230.  6  et  seq. 

3.  Taking  of  Bond  Compulsory  on  Officer.  — 
Keith  v.  Moore,  2  Ohio  Cir.  Dec.  245  ;  Phillips- 
Buttorff  Mfg.  Co.  v.  Williams,  (Tenn.  1900)  63 
S.  W.  Rep.  185. 

1134.  5.  Estoppel  of  Partner  to  Deny  Au- 
thority. —  One  partner  who  has  voluntarily  re- 
ceived the  benefits  of  the  bond  is  estopped  to 
deny  its  execution  by  showing  want  of  authority 
to  sign  his  name.  Smith  v.  Packard,  98  Fed. 
Rep.  793.  39  C.  C.  A.  294. 

1135.  4.  Parties. — •  Under  the  South  Caro- 
lina statute  the  defendant  need  not  be  a  party 
to  the  bond  if  he  furnishes  the  proper  security. 
Polite  v.  Bero,  63  S.  Car.  209. 


6.  Delivery.  —  Fountain  v.  Napier,  109  Ga. 
225. 

1136.  1.  Bond  Given  After  Return  of  Exe- 
cution. —  Smith  v.  Packard,  98  Fed.  Rep.  793, 
39  C.  C.  A.  294. 

4.  Time  of  Delivery  Must  Be  Specified  in  Bond. 

—  See  Weston  v.  Ralston,  51  W.  Va.  157, 
wherein  the  bond  was  held  to  be  sufficiently 
definite  in  this  particular. 

1137.  4.  Recital  of  Penalty  —  Necessity. — 
Compare  Holmes  v.  Langston,  110  Ga.  861, 
wherein  the  court  said  :  "  The  provision  [in 
the  statute]  rcquirine:  the  penalty  in  the  bond 
to  be  twice  the  amount  sworn  to  is  merely 
directory,  and  the  failure  to  insert  such  a  pen- 
alty will  neither  vitiate  the  bond  nor  prevent  the 
same  from  being  treated  as  a  statutory  bond." 

10.  Substantial  Compliance  with  the  statute  is 
sufficient.  Ebner  v.  Heid,  125  Fed.  Rep.  680, 
60  C.  C.  A.  370;  Holmes  v.  Langston,  110 
Ga.  861. 
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Sufficiency  as  Com- 


Pirties  —  a.  Duty  of 


1  1  III).    7.  Effect  of  Irregularities  and  Defects  —  b. 

mux-law  Bond  —  See  note  5. 

1140.    IV.  Effect  of  Bond  — 2.  Effect  on  the 
Obligors.  —  See  note  2. 

b.  Admissions  and  Estoppels  —  (2)  As  to  Execution  or  Attach- 
ment —  (b)  Levy  —  See  note  6. 
11-11.    Sec  note  2. 

(0)  Liability  of  Property  to  Levy.  —  See  note  3. 
1 142.    3.  Effect  on  Judgment  and  Levy.  —  See  note  3. 
I  146.    VII.  Performance  of  Condition  of  Bond  —  1.  Delivery  of  Property 

—  The  Tender  Must  Be  of  All  the  Good*.  —  See  note  3. 

1148.  3.  Excuses  for  Nonperformance — c.  Loss  or  Destruction  of 
Property.  —  See  note  3. 

d.  Seizure  under  Paramount  Title  or  Judicial  Process. 

—  See  note  4. 

1 152.    IX.  Defenses  and  Relief  Afteb  Forfeiture  —  1.  Defenses  at  Law 

—  b.  Grounds  of  Defense  at  Law  —  (5)  Impossibility  of  Performance. — 
See  note  4. 

1154.  X.  Enforcement  of  Bond  After  Forfeiture  —  2.  Manner  of  En- 
forcement —  a.  Action  on  Bond.  —  See  note  2. 

b.  Motion  for  Judgment.  —  See  note  3. 
1 156.    3.  Amount  of  Recovery.  —  See  note  1. 


1 157.  FORTHWITH.  —  See  note  5. 

1158.  See  note  1. 


1139.  5.  Bond  Insufficient  under  Statute 
May   Be   Valid   as   Common-law   Obligation. — 

—  Ebner  v.  Heid,  125  Fed.  Rep.  680,  60  C.  C. 
A.  370  ;  Terry  v.  Johnson,  109  Ky.  589. 

1140.  2.  Obligation  to  Deliver  Property. — 
Doolan  v.  Wilson,  73  Conn.  446,  referring  to 
the  obligation  of  a  receiptor. 

6.  Estoppel  to  Deny  Fact  of  Levy.  —  Hilton, 
etc.,  Lumber  Co.  v.  Clements,  108  Ga.  791 ; 
Garner  v.  Clark,  115  Ga.  666;  Weston  v.  Ral- 
ston, 51  W.  Va.  157,  quoting  13  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1140. 

1141.  2.  Estoppel  to  Deny  Regularity  and 
Validity  of  Levy.  —  Weston  v.  Ralston,  51  W. 
Va.  157,  quoting  13  Am.  and  Eng.  Encvc.  of 
Law  (2d  ed.)  1140. 

3.  No  Estoppel  to  Deny  Liability  of  Property 
to  Levy.  —  Weston  v.  Ralston,  51  W.  Va.  157. 
quoting  13  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1141. 

1142.  3.  Bond  Not  Satisfaction  of  Judgment 

or  Discharge  of  Levy.  —  Smith  v.  Packard,  98 
Fed.  Rep.  793,  39  C.  C.  A.  294 ;  Chittenden  r. 
Nichols,  31  Colo.  202.  But  see  Rosenthal  v. 
Perkins,  123  Cal.  240  (wherein  it  was  held  that 
the  giving  of  the  bond  destroys  the  lien  of  the  at- 
tachment) ;  Meyer  v.  Knight,  21  Pa.  Super.  Ct.  r. 

Receipt.  — ■  Surrendering  the  property  back  to 
the  attachment  debtor  upon  his  receipt  does  not 
affect  the  lien.    Gallun  v.  Weil,  116  Wis.  236. 

1146.  3.  Condition  of  Goods.  —  That  the 
obligors  are  liable  for  diminution  in  the  value 
of  the  goods,  resulting  from  use  by  the  defend- 
ant, to  an  amount  not  exceeding  the  unpaid 
residue  of  the  judgments,  see  Creswell  v.  Wood- 
side,  15  Colo.  App.  468. 

111**.  3.  Delivery  Excused  by  Unavoidable 
Loss. —  Carr  v.  Houston  Guano,  etc.,  Co.,  105 
Ga.  268. 


4.  Seizure  under  Paramount  Title  or  Judicial 
Process.  — Floyd  v.  Cook,  118  Ga.  526;  Allen 
v.  Allen,  1 19  Ga.  278. 

1152.    4.   Impossibility  of  Performance.  — 

Carr  v.  Houston  Guano,  etc.,  Co.,  105  Ga. 
268. 

1154.  2.  The  Sheriff  may  maintain  a  suit  for 
the  use  of  the  plaintiff  on  the  bond.  Turner 
v.  Camp,  110  Ga.  631. 

3.  Motion  for  Judgment.  —  Holmes  v.  Lang- 
ston,  1 10  Ga.  861. 

1156.  1.  Amount  of  Recovery. — The  amount 
of  recovery  is  limited  to  the  value  of  the  prop- 
erty at  the  time  of  the  execution  of  the  bond. 
Jolley  v.  Rutherford,  112  Ga.  342. 

Value  of  Property  —  Effect  of  Recital.  —  The  re- 
cital in  the  bond  that  the  value  of  the  property 
does  not  exceed  a  certain  amount  is  conclusive 
against  the  assertion  of  a  larger  worth,  but 
establishes  no  particular  value.  Smith  v.  Pack- 
ard. (C.  C.  A.)  98  Fed.  Rep.  793. 

1157.  5.  Dickerman  v.  Northern  Trust  Co., 
176  U.  S.  193;  Rines  v.  German  Ins.  Co.,  78 
Minn.  46. 

Other  Definitions.  —  Hackney  v.  Schow,  21 
Tex.  Civ.  App.  613;  Austin  v.  Welch,  31  Tex. 
Civ.  App.  526. 

1158.  1.  Reasonable  Time.  —  Northwestern 
College  v.  Shreck,  (Neb.  1902)  89  N.  W.  Rep. 
289;  Leavitt  v.  S.  D.  Mercer  Co.,  64  Neb.  31; 
Hubbard  v.  Hennessey,  (Neb.  1902)  90  N.  W. 
Rep.  220;  Gunn  v.  Lauder,  10  N.  Dak.  389; 
Sluga  v.  Walker,  9  N.  Dak.  108;  Austin  v. 
Welch,  31  Tex.  Civ.  App.  526;  Hackney  v. 
Schow,  21  Tex.  Civ.  App.  613. 

Same  —  Insurance  Policy.  —  Rines  German 
Ins.  Co.,  78  Minn.  46 ;  Fletcher  v.  German- 
American  Ins.  Co.,  79  Minn.  339,  citing  13  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1 157  [1 158] ; 
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1161.    See  note  I. 

1 1 63.    FORWARD.  —  See  note  4. 

Solomon  v.  Continental  F.  Ins.  Co.,  160  N.  Y. 
595- 

Same  —  Accident  Insurance.  ■ —  Munz  v.  Stand- 
ard L.,  etc.,  Ins.  Co.,  26  Utah  69. 

Same  —  Entering  Verdict  and  Judgment.  — 
Sluga  v.  Walker,  9  N.  Dak.  108. 

Same  —  Question  of  Law  or  Fact.  —  Sluga  v. 
Walker,  9  N.  Dak.  108. 

Twenty-four  Hours.  —  Empire  Min.  Co.  v.  Pro- 
peller Tow-Boat  Co.,  108  Fed.  Rep.  905  ;  Dicker- 
man  v.  Northern  Trust  Co.,  176  U.  S.  193. 


1161.  1.  Judicial  Sale. — Chadron  Loan, 
etc.,  Assoc.  v.  O'Linn,  (Neb.  1901)  95  N.  W. 
Rep.  358. 

1163.  4.  Forward  Part  of  Vessel.  —  Undei  an 
English  statute  requiring  vessels  to  carry  lights 
in  the  forward  part,  it  has  been  held  that  a 
light  in  the  rigging  seventy-two  feet  abaft  the 
stem  of  a  vessel  three  hundred  and  thirteen 
feet  long  is  in  the  forward  part.  The  Phih- 
delphian,  (1900)  P.  262. 


FORWARDERS. 

1167.  IV.  Degree  of  Diligence  Required  of  Forwarder  —  1.  In 
Absence  of  Specific  Instructions  — ■  a.  In  General.  —  See  note  4. 

b.  In  Preserving  Property  While  in  His  Possession  as 
Such.  —  See  note  5. 

1168.  c  In  Selection  of  Carrier  and  in  Delivery  of  Goods  — 
(1)  In  General.  —  See  note  1. 

1169.  (2)  Liability  for  Loss  Resulting  from  Failure  to  Transmit 
Instructions.  —  See  note  4. 

11 70.  2.  Where  Bound  by  Specific  Instructions  —  a.  In  General.  —  See 
note  3. 

1171.  ^  As  to  Carrier  to  Whom  Delivery  Shall  Be  Made  — 
(1)  In  General.  —  See  notes  1,  4. 

1173.  (2)  Where  Delivery  to  Designated  Carrier  Impossible  —  (a)  in 
General.  —  See  note  I. 


1167.  4.  Forwarder  Held  to  the  Use  of 
Ordinary  Diligence.  —  Buston  v.  Pennsylvania  R. 
Co.,  (C.  C.  A.)  119  Fed.  Rep.  808;  Fisher  v. 
Boston,  etc.,  R.  Co.,  99  Me.  338,  105  Am.  St. 
Rep.  283. 

5.  When  Forwarder's  Liability  That  of  Ware- 
houseman. —  Buston  v.  Pennsylvania  R.  Co., 
(C.  C.  A.)  1 19  Fed.  Rep.  808. 

1168.  1.  Forwarder  Liable  Only  for  Want  of 
Ordinary  Diligence  in  Selecting  Carrier.  —  Mills 
v.  Weir,  82  N.  Y.  App.  Div.  396. 

1169.  4.  Liability  of  Forwarder  for  Failure 
to  Transmit  Instructions.  —  See  St.  Louis,  etc., 
R.  Co.  v.  Miller,  34  Tex.  Civ.  App.  528. 

1170.  3.  Duty  of  Forwarder  to  Follow  In- 
structions of  Shipper.  —  Fisher  v.  Boston,  etc.,  R. 
Co.,  09  Me.  338,  105  Am.  St.  Rep.  283. 

1171.  1 .  Forwarder's  Liability  for  Loss  of 
Goods.  — ■  See  Buston  v.  Pennsylvania  R.  Co., 
(C.  C.  A.)  119  Fed.  Rep.  808. 


But  where,  by  a  mutual  mistake  of  the  for- 
warder and  the  shipper,  the  bill  of  lading  failed 
to  set  out  the  proper  steamer  by  which  goods 
were  to  be  shipped,  but  the  forwarder  shipped 
by  the  first  steamer  according  to  a  custom  be- 
tween them,  it  was  held  that  the  forwarder  was 
not  liable  for  the  loss  of  the  goods.  Fowle  z\ 
Pitt,  183  Mass.  351. 

4.  Where  Breach  of  Contract  Occasions  Ad- 
ditional Cost  for  Transportation.  —  Fisher  v.  Bos- 
ton, etc.,  R.  Co.,  99  Me.  338,  105  Am.  St.  Rep. 
283. 

1172.  1.  Failure  or  Refusal  of  Designated 
Carrier  to  Receive  Does  Not  Justify  Forwarder  in 
Disobeying  Directions.  —  Buston  v.  Pennsylvania 
R.  Co.,  (C.  C.  A.)  119  Fed.  Rep.  808;  Fisher 
v.  Boston,  etc.,  R.  Co.,  99  Me.  338,  105  Am.  St. 
Rep.  283. 
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1 .    FOUND.  —  See  note  3. 

3.  FOUNDED. —  Sec  note  1. 

4.  FRANCHISES.  —  See  notes  I,  2,  3. 

5.  Broad  Sense.  —  See  note  I. 
Grant  from  State.  —  See  note  2. 

G.     Property  —  Incorporeal  Hereditament.  —  Sec  note  2. 

Corporation.  —  See  note  3. 

8.  Sec  note  1. 

Powers,  Property,  and  Franchises  of  Corporation.  ■ —  See  note  2. 

9.  See  note  I. 
Examples.  —  See  note  2. 

1 1 .    FRATERNAL  —  FRATERNITY.  —  See  note  3. 


1.  3.  Found  in  a  County. —  Eirich  v.  Don- 
nelly Contracting  Co.,  104  Fed.  Rep.  1. 

Same  —  Coroner's  Inquest.  —  State  v.  Bellows, 
62  Ohio  St.  307. 

A  Purchaser  Is  Found  by  a  Broker  within  the 
meaning  of  the  law  entitling  the  latter  to  com- 
missions, if  procured  through  his  exertions. 
Evans  v.  Gay,  (Tex.  Civ.  App.  1903)  74  S.  W. 
Rep.  575. 

2.  1.   Founded  upon  an  Account.  —  As  to 

what  constitutes  such  an  action  see  Prairie 
Grove  Cheese  Mfg.  Co.  v.  Luder,  115  Wis.  20. 

4.  1.  Blackstone's  Definition.  —  Atty.-Gen.  v. 
British  Museum,  (1903)  2  Ch.  612;  Lasher  v. 
People,  183  111.  226;  Maestri  v.  Assessors,  110 
La.  517;  Lincoln  St.  R.  Co.  v.  Lincoln,  61  Neb. 
109. 

2.  Martens  v.  People,  186  111.  314,  quoting  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  4. 

3.  Supreme  Court  Definition.  —  Arapahoe 
County  v.  Rocky  Mountain  News  Printing  Co., 
15  Colo.  App.  189;  Martens  v.  People,  186  111. 
314,  quoting  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  4;  Lasher  v.  People,  183  111.  226; 
Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118 
Iowa  234;  Miller  v.  Com.,  (Ky.  1902)  65  S.  W. 
Rep.  1 1 29;  Maestri  v.  Assessors,  110  La. 
517;  Baltimore  v.  Johnson,  96  Md.  737;  Ham- 
tramck  Tp.  v.  Rapid  R.  Co.,  122  Mich.  472; 
State  v.  Austin,  etc.,  R.  Co.,  94  Tex.  530 ; 
Watson  v.  Fairmont,  etc.,  R.  Co.,  49  W.  Va. 
528;  State  v.  Portage  City  Water  Co.,  107 
Wis.  441. 

Kent's  Definition.  —  See  Maestri  v.  Assessors, 
110  La.  517. 

Other  Definitions. —  State  v.  Travelers  Ins.  Co., 
70  Conn.  590;  Southampton  v.  Jessup,  162  N.  Y. 
122;  Matter  of  Water  Com'rs,  71  N.  Y.  App. 
Div.  544;  Watson  v.  Fairmont,  etc.,  R.  Co.,  49 
W.  Va.  528. 

5.  1.  Broad  Sense.  —  Lawrence  v.  Times 
Printing  Co.,  22  Wash.  482. 

2.  Legislative  Grant.  —  Thompson  v.  Schenec- 
tady R.  Co.,  124  Fed.  Rep.  279;  Lasher  v.  Peo- 
ple, 183  111.  226;;  State  v.  Topeka  Water  Co., 
61  Kan.  547;  Maestri  v.  Assessors,  no  La.  517; 
Hamtramck  Tp.  v.  Rapid  R.  Co.,  122  Mich.  472; 
Adee  v.  Nassau  Electric  R.  Co.,  65  N.  Y.  App. 
Div.  529 ;  Ghee  v.  Northern  Union  Gas  Co.,  34 
N.  Y.  App.  Div.  551  ;  Lawrence  v.  Times  Print- 
ing Co.,  22  Wash.  482.  See  also  Fresno  Canal, 
etc.,  Co.  v.  Park,  129  Cal.  437. 

Grant  Need  Not  Be  Direct.  —  It  is  not  essential 
to  a  franchise  that  the  grant  be  made  direct ; 
it  is  sufficient  if  it  be  made  through  legitimate 


legislative  agency.  State  v.  Portage  City  Water 
Co.,  107  Wis.  441. 

©.  2.  Property.  — •  Compare  Baltimore  v. 
Johnson,  96  Md.  737. 

3.  Corporations.  —  Cedar  Rapids  Water  Co.  v. 
Cedar  Rapids,  118  Iowa  234. 

8.  1.  Corporate  Franchise  and  Franchises  — 
Use  of  the  Corporation.  —  Central  Trust  Co.  v. 
Western  North  Carolina  R.  Co.,  89  Fed.  Rep. 
31  ;  Linden  Land  Co.  v.  Milwaukee  Electric  R., 
etc.,  Co.,  107  Wis.  493. 

2.  Powers.  —  Arapahoe  County  v.  Rocky 
Mountain  News  Printing  Co.,  15  Colo.  App.  189. 

9.  1.  Franchise  Distinguished  from  Property 
Acquired.  —  Thompson  v.  Schenectady  R.  Co., 
124  Fed.  Rep.  279  ;  Martens  v.  People,  186  111. 
314;  State  v.  Topeka  Water  Co.,  61  Kan.  547; 
Bailey  v.  Southern  R.  Co.,  no  Ky.  231. 

2.  Office  —  Power  to  Appoint  to  Office,  —  Com- 
pare Lasher  v.  People,  183  111.  226. 

Licensing  the  Sale  of  Intoxicating  Liquors. — 
Martens  v.  People,  186  111.  314;  Miller  v.  Com., 
(Ky.  1902)  65  S.  W.  Rep.  1129. 

Street  Railroads.  —  Hamtramck  Tp.  v.  Rapid 
R.  Co.,  122  Mich.  472;  Lincoln  St.  R.  Co.  v. 
Lincoln,  61  Neb.  109. 

Railroad  Franchises. —  State  v.  Austin,  etc.,  R. 
Co.,  94  Tex.  530. 

Roadway  a  Franchise.  —  Southampton  v.  Jes- 
sup, 162  N.  Y.  122. 

Water  Works  Company.  —  Cedar  Rapids  Water 
Co.  v.  Cedar  Rapids,  118  Iowa  234;  State  v. 
Portage  City  Water  Co.,  107  Wis.- 441. 

Bridge  a  Franchise.  —  Southampton  v.  Jessup, 
162  N.  Y.  122. 

Market.  —  The  exclusive  privilege  vested  in 
an  individual  of  conducting  a  public  market  is  a 
franchise  and  taxable  under  the  revenue  laws 
of  the  state.    Maestri  v.  Assessors,  no  La.  517. 

Withdrawal  of  Franchise.  —  Wilmington  City 
R.  Co.  v.  Wilmington,  etc.,  R.  Co.,  (Del.  1900) 
46  Atl.  Rep.  16. 

Treasure  Trove  cannot  be  classed  under  a  gen- 
eral grant  of  franchises  in  a  royal  charter, 
but  must  itself  be  expressly  granted,  although 
when  so  granted  it  becomes  a  franchise  to 
the  grantor.  Atty.-Gen.  v.  British  Museum, 
(1903)  2  Ch.  612. 

11.  3.  Fraternal  Society.  —  Under  the  Con- 
necticut statute  a  fraternal  society  must  have 
a  lodge  system  with  a  ritualistic  form  of  work. 
In  this  case  it  was  held  that  the  Odd  Fellows 
Mutual  Aid  Association  was  not  a  fraternal 
society.  Miles  v.  Odd  Fellows  Mut.  Aid  Assoc., 
76  Conn.  132. 


FRAUD  AND  DECEIT. 


By  H.  O'B.  Cooper. 

19.  I.  Definition  and  Nature  of  Fraud —  1.  In  General.  —  See  note  i. 

20.  2.  Classification  of  Fraud  —  Fraud  Apparent  from  the  Intrinsic  Nature  and  Sub- 
ject of  the  Bargain.  —  See  note  I . 

Fraud  Presumed  from  Circumstances  and  Condition  of  the  Parties.  —  See  note  2. 

21.  3.  Actual  and  Constructive  Fraud.  —  See  note  I. 

Constructive  Fraud.  —  See  note  2. 

6.  Fraud  at  Law  —  a.  As  Ground  for  an  Action  of  Deceit.  - 
See  note  9. 

23.    II.  False  Representations  —  1.  In  General.  —  See  notes  3,  10,  n. 

25.  2.  Subject-matter  of  the  Representation  —  d.  REPRESENTATIONS  AS  to 
Solvency,  Credit,  or  Standing  —  (1)  As  to  the  Solvency,  Credit,  or  Stand- 
ing of  Another.  —  See  note  2. 

28.  (2)  As  to  One's  Own  Solvency,  Credit,  or  Standing — Rescission.  —  See 
note  4. 

Action  of  Deceit.  —  See  note  5. 

29.  3.  Representations  by  Agents.  —  See  note  2. 

SO.    5.  Representations  by  Conduct  —  a.  In  General. — See  note  1. 
32.    6.  Necessity  for  Writing  —  b.  Statute  of  Frauds.  —  See  note  1. 

Representations  as  to  the  Solvency,  Credit,  or  Standing  of  Another.  —  See  note  2. 


19.  1.  Definition  of  Fraud.  —  Rhodes  v. 
Dickerson,  95  Mo.  App.  395.  See  also  Holt  v. 
King,  54  W.  Va.  447. 

Fraud  Is  a  Wilful  Wrong.  —  People's  Nat. 
Bank  v.  Central  Trust  Co.,  179  Mo.  648. 

Fraud  Is  Sometimes  Defined  as  "  the  deception 
practiced  in  order  to  induce  another  to  part 
with  property  or  to  surrender  some  legal 
right  ;  "  and  sometimes  as  •the  deception  which 
leads  "  a  man  into  damage  by  wilfully  or  reck- 
lessly causing  him  to  believe  and  act  on  a 
falsehood."  The  second  definition  seems  to  be 
more  comprehensive  than  the  first.  Fouler  v. 
Moscley,  179  Mass.  295. 

20.  1.  Inequitable  and  Unconscientious  Bar- 
gains. —  Turner  v.  Washburn,  (Ky.  1904)  80 
S.  W.  Rep.  460,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  20;  Bowen  v.  Wolff,  23  R.  I. 
56,  citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  20. 

2.   Fiduciary  and    Confidential    Relations.  — 

Bowen  v.  WoIlT,  23  R.  I.  56,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  20. 

21.  1.  Actual  Fraud. —  Snively  v.  Mcixsell, 
97  111.  App.  365. 

No  Distinction  Between  Actual  and  Intentional 
Fraud.  —  Finney  v.  Morris,  116  Ga.  758. 

2.  Constructive  Fraud.  —  Snively  v.  Meixsell, 
97  I"-  App.  365. 

9.  Fraud  as  Ground  for  Action  of  Deceit.  — 
Ley  v.  Metropolitan  L.  Ins.  Co..  120  Iowa  203, 
citing  14  Am.  and  Rng.  Encyc.  of  Law  (2d  ed.) 
21. 

23.  3.  False  Representations  in  General.  — 
Schorr  v.  Gcwirz,  (Supni.  Ct.  Spec.  T.)  39  Misc. 


(N.  Y.)  186,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  23  [notes  3-8]. 

10.  Rescission  of  Contract  at  Law.  — ■  Miller  v. 
John,  in  111.  App.  56,  affirmed  208  111.  173. 

11.  Rescission  or  Other  Relief  in  Equity.  — 
Hickson  v.  Early,  62  S.  Car.  42,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  23  ct  seq. 

25.  2.  Representations  as  to  Another's  Credit 
or  Standing.  —  See  infra,  p.  46,  note  5,  and  p. 
133.  note  3. 

28.  4.  False  Representations  as  to  One's  Own 
Credit  or  Standing. —  Mashburn  v.  Dannenberg 
Co.,  1 1 7  Ga.  567. 

Representations    to    Mercantile    Agencies.  — 

Bradley  v.  Seaboard  Nat.  Bank,  46  N.  Y.  App. 
Div.  550,  reversed  167  N.  Y.  427;  Converse  v. 
Sickles,  16  N.  Y.  App.  Div.  49,  affirmed  161  N. 
Y.  666;  Bradley?'.  Seaboard  Nat.  Bank,  167  N. 
Y.  427. 

5.  As  Ground  for  Action  of  Deceit.  —  Fitchard 
v.  Doheny.  93  N.  Y.  App.  Div.  9. 

2ft.  2.  False  Representations  by  Agent  to 
Principal.  —  Miller  v.  John,  111  III.  App.  56, 
affirmed  208  111.  173;  Emmons  v.  Alvord,  177 
Mass.  466. 

!{0.  1.  Representations  by  Conduct  —  Action 
of  Deceit.  —  Leonard  7'.  Springer,  197  111.  532. 

33.  1.  Statute  of  Frauds.  —  Kemp  v.  National 
Bank  of  Republic,  (C.  C.  A.)  109  Fed.  Rep.  53, 
quoting  14  Am.  and  Eng.  Encyc.  ok  Law  (2d 
ed.)  32. 

2.  Representations  as  to  Another's  Credit  or 
Standing  need  not  be  in  writing  to  sustain  an 
action  for  deceit  if  they  be  false  and  fraudu- 
lent.    Kemp  v.  National  Bank  of  Republic,  (C. 
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S3.    Ill,  Character  of  Representation  as  One  of  Fact  —  1.  In  General. 

—  Sec  note  5. 

III.  2.  Statements  of  Opinion  and  Prediction  —  a.  General  Rule.  —  See 
notes  [,  2. 

3*5.    See  note  1. 

30.    b.  Whether  Statement  Is  of  Opinion  or  of  Fact.  —  See  note  1 . 


C.  A.)  109  Fed.  Rep.  53,  quoting  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  32. 
33.    5.  Representation  Must  Be  One  of  Fact 

—  United  Slates.  —  liartol  v.  Walton,  etc.,  Co., 
92  Fed.  Rep.  13;  Patent  Title  Co.  v.  Stratton, 
89  Fed.  Rep.  174. 

Alabama. — •  Bamar  v.  Rosser,  131  Ala.  215. 

California.  —  Matter  of  Johnson,  134  Cal. 
662;  Dow  v.  Swain,  125  Cal.  674. 

Deiawarc.  —  Thomas  v.  Grise,  1  Penn.  (Del.) 
381. 

Illinois. —  Miller  v.  John,  m  111.  App.  56, 
affirmed  20S  111.  173;  Coolidge  v.  Rhodes,  199 
111.  24;  Dickinson  v.  Atkins,  100  111.  App.  401  ; 
Stockham  v.  Adams,  96  111.  App.  152;  Harris  v. 
Dumont,  207  111.  583  ;  Wenegar  v.  Bollenbach, 
180  111.  222. 

Ioiva. —  Ley  v.  Metropolitan  L.  Ins.  Co.,  120 
Iowa  203;  Higbee  v.  Trumbauer,  112  Iowa  74. 

Michigan.  —  Crowley  v.  Langdon,  127  Mich. 
5i- 

Missouri.  —  Meier  v.  Jackson,  78  Mo.  App. 
396 ;  Culver  v.  Smith,  82  Mo.  App.  390 ; 
Hequenibourg  v.  Edwards,  155  Mo.  514;  Estes 
v.  Desnoyers  Shoe  Co.,  155  Mo.  577. 

Nebraska.  —  McCready  v.  Phillips,  56  Neb. 
446 ;  Pollard  "'.  McKenny,  (Neb.  1903)  96  N. 
W.  Rep.  679;  Canon  v.  Farmers'  Bank,  (Neb. 
1902)  91  N.  W.  Rep.  585. 

New  Hampshire.  —  Anderson  v.  Scott,  70  N. 
H.  350;  Spead  v.  Tomlinson,  (N.  H.  1904)  59 
Atl.  Rep.  376. 

New  York.  —  Spier  v.  Hyde,  92  N.  Y.  App. 
Div.  467  ;  Marshall  v.  Seelig,  49  N.  Y.  App. 
D'v.  433 ;  Benedict  v.  Guardian  Trust  Co.,  91 
N.  Y.  App.  Div.  103,  affirmed  180  N.  Y.  558; 
Prahar  v.  Tousey,  93  N.  Y.  App.  Div.  507 ; 
Ettlinger  v.  Weil,  94  N.  Y.  App.  Div.  291  ; 
Frank  v.  Bradley,  etc.,  Co.,  42  N.  Y.  App.  Div. 
178. 

Pennsylvania.  —  Miller  v.  Fulmer,  25  Pa. 
Super.  Ct.  106;  Devers  v.  Sollenberger,  25  Pa. 
Super.  Ct.  64. 

Texas.  —  Collinson  v.  Jefferies,  21  Tex.  Civ. 
App.  653  ;  Hunter  v.  International  Bldg.,  etc., 
Assoc.,  24  Tex.  Civ.  App.  453  ;  Downes  v.  Self, 
28  Tex.  Civ.  App.  336 ;  American  Cotton  Co.  v. 
Collier,  30  Tex.  Civ.  App.  105  ;  Davis  v.  Dris- 
coll,  22  Tex.  Civ.  App.  14. 

Virginia.  —  Grosh  v.  Ivanhoe  Land,  etc.,  Co., 
95  Va.  161;  Dudley  v.  Minor,  100  Va.  728; 
Owens  v.  Boyd  Land  Co.,  95  Va.  560  ;  Camp- 
bell v .  Eastern  Bldg.,  etc.,  Assoc.,  98  Va.  729 ; 
Trammell  v.  Ashworth,  99  Va.  646 ;  Scott  v. 
Boyd,  101  Va.  28. 

Washington.  —  O'Connor  v.  Lighthizer,  34 
Wash.  152. 

West  Virginia.  —  Buena  Vista  Co.  v.  Bill- 
myer,  48  W.  Va.  382,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  33. 

Wisconsin.  —  Milwaukee  Brick,  etc.,  Co.  v. 
Schoknecht,  108  Wis.  457;  Hubbard  v.  McLean, 
115  Wis.  9. 


FutureFacts. — -Collinson  v.  Jefferies,  21  Tex. 
Civ.  App.  653. 
Present   Determination  to  Do  Future  Act.  — 

Fox  v.  Duffy,  95  N.  Y.  App.  Div.  202. 

Past  Earnings  of  Street  Railroad. —  Old  Colony 
Trust  Co.  v.  Dubuque  Light,  etc.,  Co.,  89  Fed. 
Rep.  794. 

34.  1.  Expression  of  Opinion  or  Belief — Ac- 
tion of  Deceit  Does  Not  Lie  —  California.  —  Lloyd 
v.  Kehl,  132  Cal.  107. 

District  of  Columbia.  —  Consumers'  Brewing 
Co.  v.  Tobin,  19  App.  Cas.  (D.  C.)  353,  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  34. 

Illinois.  —  Williams  v.  Wilson,  101  111.  App. 
54'- 

Iozva.  — ■  Boyer  v.  Commercial  Bldg.  Invest. 
Co.,  1 10  Iowa  491. 

Missouri.  — ■  Lovelace  v.  Suter,  93  Mo.  App. 
429. 

New  York.  —  Brady  v.  Edwards,  (Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.)  435. 

Texas.  —  Hunter  v.  International  Bldg.,  etc., 
Assoc.,  24  Tex.  Civ.  App.  453. 

Virginia.  —  Campbell  v.  Eastern  Bldg.,  etc., 
Assoc.,  98  Va.  729;  Dudley  v.  Minor,  100  Va. 
728. 

West  Virginia.  — •  Buena  Vista  Land  Co.  v. 
Billmyer,  48  W.  Va.  382. 

Defense  to  Action  for  Price.  —  Vodrey  Pottery 
Co.  v.  Home,  117  Wis.  1. 

2.  Contract  Not  Voidable  at  Law  for  Expression 
of  Opinion  or  Belief — Alabama.  —  Stevens  v. 
Alabama  State  Land  Co.,  121  Ala.  450. 

Illinois.  —  Coolidge  v.  Rhodes,  96  111.  App.  17, 
reversed  199  111.  24. 

Kansas.  —  William  B.  Grimes  Dry  Goods  Co. 
v.  Jordan,  7  Kan.  App.  192. 

Nebraska.  —  Perry  v.  Rogers,  62  Neb.  898  ; 
Hamilton  Brown  Shoe  Co.  v.  Milliken,  62  Neb. 
116. 

Neiv  York. — ■  Leszynsky  v.  Ross,  (Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.)  652. 

Pennsylvania.  —  See  Devers  v.  Sollenberger, 
25  Pa.  Super.  Ct.  64. 

Wisconsin.  —  Milwaukee  Brick,  etc.,  Co.  v. 
Schoknecht.  108  Wis.  457. 

35.  1.  Expression  of  Opinion  Not  Fraud  in 
Equity — United  Stales.  —  Huber  v.  Guggen- 
heim, 89  Fed.  Rep.  598. 

California.  —  Matter  of  Johnson,  134  Cal. 
662. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Bennett, 
63  Kan  781. 

Missouri.  —  Dalrymple  v.  Craig,  149  Mo.  345. 

Texas.  —  International,  etc.,  R.  Co.  v.  Shu- 
ford,  36  Tex.  Civ.  App.  251,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  35. 

Virginia.  —  Campbell  v.  Eastern  Bldg.,  etc., 
Assoc.,  98  Va.  729;  Dudley  v.  Minor,  100  Va. 
728 ;  Grosh  v.  Ivanhoe  Land,  etc.,  Co.,  95  Va. 
161. 

36.  1.  Question  for  Jury.  —  American  Nat. 
Bank  v.  Hammond,  25  Colo.  367 ;  Marshall  v. 
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36. 

37. 

Facts, 
38. 

See  not 
39. 
40. 
41. 

note  3. 
42. 

43. 

44. 


A  Statement  of  a  Fact  Susceptible  of  Knowledge.  —  See  note  2. 

c  False  Statement  of  Opinion.  —  See  notes  4,  5. 

d.  Statements  as  to   Extrinsic  Facts,  Concealment  of 

ETC.  —  Extrinsio  Facts.  —  See  note  5. 
Artifice  to  Prevent  Inquiry.  —  See  note  2. 

e.  Persons  Occupying  Relation  of  Trust  or  Confidence.  — 
s  3- 

//.  Prediction  —  (i)  In  General.  —  See  note  4. 

(3)  Future  Profits  and  Benefits.  —  See  note  3. 

(4)  Prediction  Involving  a  Representation  of  Fact.  — -See  note  2. 

1.  Particular  Statements  —  (1)  Statements  as  to  Value.  —  See 

Illustrations.  —  See  note  2. 

Statements  of  Value  as  Statements  of  Fact.  —  See  note  6. 
Value  Known  Only  to  Experts  —  Relation  of  Confidence.  —  See  note  I. 
(2)  Statements  as  to  Quality  or  Quantity.  —  See  note  2. 
As  Statements  of  Fact.  —  See  note  8. 


Seelig,  49  N.  Y.  App.  Div.  433 ;  Bjorklund  v. 
Seattle  Electric  Co.,  35  Wash.  439. 

36.  2.  Statement  of  Fact  Susceptible  of 
Knowledge.  —  Davis  ''.  Driscoll,  22  Tex.  Civ. 
App.  14. 

4.  False  Statement  of  Opinion  —  Not  Fraud.  — 

Miller  v.  Fulmer,  25  Pa.  Super.  Ct.  106. 

5.  False  Statement  of  Opinion  Involving  Mis- 
representation of  Fact. —  Snively  v.  Meixsell,  97 
111.  App.  365  ;  International,  etc.,  R.  Co.  v.  Shu- 
ford,  36  Tex.  Civ.  App.  251,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  36. 

37.  5.  False  Representation  as  to  Extrinsic 
Facts.  —  Loncks  v.  Taylor,  23  Ind.  App.  245. 

Price  Offered  for  Patent  Right.  —  Strickland  v. 
Graybill,  97  Va.  602. 

38.  2.  Inducing  Person  Not  to  Make  Inquiry 
for  Himself.  —  Cole  v.  Smith,  26  Colo.  506. 

3.  Persons  Occupying  Confidential  Relation.  — 
Cole  v.  Smith,  26  Colo.  506  ;  Shelton  v.  Healy, 
74  Conn.  265  ;  International,  etc.,  R.  Co.  v. 
Shuford,  36  Tex.  Civ.  App.  251,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  38;  Buena 
Vista  Co.  v.  Billmyer,  48  W.  Va.  382 ;  Potter 
v.  Necedah  Lumber  Co.,  105  Wis.  25. 

39.  4.  Prediction  or  Statements  as  to  Future 
Events.  —  Patent  Title  Co.  v.  Stratton,  89  Fed. 
Rep.  174;  Ryan  v.  Middlesborough  Town-Lands 
Co.,  (Ky.  1899)  52  S.  W.  Rep.  33.  See  also 
Devers  v.  Sollenberger,  25  Pa.  Super.  Co.  64 

40.  3.  Future  Profits  and  Benefits.  —  Donoho 
v.  Equitable  L.  Assur.  Soc,  22  Tex.  Civ.  App.  192. 

41.  2.  Prediction  Involving  a  Representation 
of  Fact. —  Miller  v.  Fulmer,  25  Pa.  Super.  Ct. 
106.  See  also  Collinson  v.  Jefferies,  21  Tex. 
Civ.  App.  653. 

3.  Statements  as  to  Value  Not  Amounting  to 
Fraud  —  United  States.  —  Patent  Title  Co.  v. 
Stratton,  89  Fed.  Rep.  174. 

California.  —  Taylor  t\  Ford,  131  Cal.  440. 

Colorado.  —  Cole  v.  Smith,  26  Colo.  506. 

Florida.  —  Stackpolc  v.  Hancock,  40  Fla.  362. 

Illinois.  —  Leonard  v.  Springer,  197  111.  532, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
41;  Mayberry  v.  Rogers,  81  111.  App.  5R  r  : 
Strubhar  v.  Shnrthose,  78  111.  App.  394  ;  Evans 
v.  Gerry,  174  111.  595. 

Iowa. —  Bossingham  v.  Syck,  118  Iowa  192; 
McDowell  v.  Caldwell,  116  Iowa  475. 


Griggs,  23  Ohio  Cir. 
v.  Christy, 


Pa. 


Ch. 


Maine.  —  Braley  v.  Powers,  92  Me.  203. 

Missouri.  —  Chase  v.  Rusk,  90  Mo.  App.  25  ; 
Hess  v.  Druffen,  99  Mo.  App.  580. 

Nebraska. — •  McKibbin  v.  Day,  (Neb.  1904) 
98  N.  W.  Rep.  845. 

New  Jersey.  —  Hallinger  v.  Zimmerman,  58 
N.  J.  Eq.  217. 

Neiv  York.  —  Seis  v.  Plaisantin,  52  X.  Y. 
App.  Div.  206. 

Ohio.  —  McMullen  v. 
Ct.  417. 

Pennsylvania.  —  Cote 
Super.  Ct.  318. 

Tennessee.  —  Long   v.    Gilbert,  (Tenn. 
1900)  59  S.  W.  Rep.  414. 

Utah.  —  Whitney  v.  Richards,  17  Utah  226. 

42.  2.  Sale  or  Lease  of  Real  Property.  — 
Seis  v.  Plaisantin,  52  N.  Y.  App.  Div.  206. 

6.  Statements  of  Value  Amounting  to  Repre- 
sentations of  Fact  —  United  States.  —  Strand  v. 
Griffith,  (C.  C.  A.)  97  Fed.  Rep.  854. 

California.  —  See  Evans  v.  Duke,  (Cal.  1902) 
69  Pac.  Rep.  688. 

Connecticut.  —  Shelton  v.  Healy,  74  Conn.,  265. 

Illinois.  —  Leonard  v.  Springer,  197  111.  532; 
Custer  v.  Harmon,  105  111.  App.  76  ;  Snively  v. 
Meixsell,  97  111.  App.  365  ;  Mayberry  v.  Rogers, 
81  111.  App.  581. 

New  York.  —  Jackson  v.  Foley,  53  N.  Y.  App. 
Div.  97. 

Washington.  —  Stack  -'.  Nolte,  20  Wash.  188. 

Wisconsin. — •  Benolkin  v.  Guthrie,  111  Wis. 
554:  Horton  v.  Lee,  106  Wis.  439. 

Statements  of  Actual  Cost. —  Hess  v.  Draffen,  <i  1 
Mo.  App.  580. 

Market  Value.- — The  representation  that  \ 
certain  kind  of  property,  constantly  sold,  has 
a  market  value  at  certain  figures,  and  that  it 
readily  sells  at  those  figures,  is  a  statement  of 
a  fact.  Stoll  v.  Wellborn,  (N.  J.  1903)  56  Atl. 
Rep.  894. 

43.  1.  Special  Knowledge  of  Value  and  Re- 
lation of  Confidence. —  Shelton  v.  Healy,  74  Conn. 
265;  Coulter  v.  Clark,  160  Ind.  311;  McKibbin 
v.  Day,  (Neb.  1904)  98  N.  W.  Rep.  845. 

2.  Statements  as  to  Quality  or  Quantity  May 
Be  Mere  Expressions  of  Opinion.  —  P.arrie  v. 
Jerome,  112  111.  App.  329. 

44.  8.  Statements  of  Quality  or  Quantity  ac 
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•15.     Real  Property.  —  Sec  note  I. 

(3)  Statements  as  to  Boundaries  and  Acreage.  —  See  note  4. 
'10.    (4)  Statements  as  to  Title  and  Incumbrances. —  See  notes  1,  2,  3. 

(5)  Statements  as  to  Location.  —  See  note  4. 

(6)  St  ate  incuts  as  to  Credit  or  Standing — Credit  or  Standing  of  Another. 

—  See  notes  5,  6. 

•17.     Statements  as  to  One's  Own  Credit.  —  See  notes  3,  4. 

3.  Promises  and  Statements  of  Intention  —  a.  General  Rule.  —  See 

note  5. 

li>.    b.  Rule  in  Equity.  —  See  note  5. 

51.  c.  Promise  a  Mere  Device  to  Accomplish  Fraud  —  (2)  Inten- 
tion Not  to  Perform  Promise  —  (a)  In  General.  —  See  note  3. 

(b)  Intention  Not  to  Pay  for  Goods  Purchased.  —  See  note  5. 


Statements  of  Fact. — Strand  v.  Griffith,  (C.  C.  A.) 
97  Fed.  Rep.  854;  Allen  v.  Henn,  197  111.  486; 
Horton  v.  Lee,  106  Wis.  439;  Benolkin  v. 
Guthrie,  1  1 1  Wis.  554. 

45.  1.  Quality  and  Condition  of  Real  Property. 

—  Allen  v.  Henn,  197  111.  486. 

4.  Lovejoy  v.  Isbell,  73  Conn.  368;  Nelson 
v.  Allen,  117  Wis.  91. 

46.  1.  Statements  as  to  Title  —  As  Mere 
Opinions.  — ■  Choate  v.  Hyde,  129  Cal.  580. 

2.  As  Representations  of  Fact.  —  Loucks  v.  Tay- 
lor, 23  Ind.  App.  245  ;  Spencer  v.  Sandusky,  46 
W.  Va.  582  ;  Hurlbert  v.  T.  D.  Kellogg  Lumber, 
etc.,  Co.,  115  Wis.  225. 

3.  Incumbrances. — Kehl  v.  Abram,  210  111.  218, 
102  Am.  St.  Rep.  158,  affirming  112  111.  App.  77. 

4.  Representation  as  to  Location  of  Land.  — 
Allen  v.  Henn,  197  111.  486. 

5.  Representations  as  to  Credit  or  Standing  of 
Another  May  Be  Mere  Expressions  of  Opinion.  — 
Wrenn  v.  Truitt,  116  Ga.  708;  Albion  Milling 
Co.  v.  Weeping  Water  First  Nat.  Bank,  64 
Neb.  116. 

6.  Representations  of  Fact  Constituting  Fraud. 

—  Hume  v.  Steele,  (Tex.  Civ.  App.  1900)  59 
S.  W.  Rep.  812. 

47.  3.  Statements  as  to  One's  Own  Credit.  — 

Syracuse  Knitting  Co.  v.  Blanchard,  69  N.  H. 
447- 

4.  Richardson-Roberts-Byrne  Dry  Goods  Co. 
v.  Goodkind,  22  Mont.  462. 

6.  Promise  or  Statement  of  Intention —  United 
States.  —  Huber  v.  Guggenheim,  89  Fed.  Rep. 
598. 

Illinois.  —  Stockham  v.  Adams,  96  111.  App. 
152;  Murphy  v.  Murphy,  189  111.  360. 

Iowa.  —  Boyer  v.  Commercial  Bldg.  Invest. 
Co.,  1 10  Iowa  491. 

Kentucky.  —  Livermore  v.  Middlesborough 
Town  Lands  Co.,  106  Ky.  140  ;  Pine  Mountain 
Iron,  etc.,  Co.  v.  Ford,  (Ky.  1899)  50  S.  W. 
Rep.  27  ;  Jones  v.  Middlesborough  Town  Lands 
Co.,  106  Ky.  194. 

Missouri.  —  Estes  v.  Desnoyers  Shoe  Co.,  155 
Mo.  577  ;  Culbertson  v.  Young,  86  Mo.  App.  277. 

Nebraska.  —  Pollard  v.  McKenney,  (Neb. 
1903)  96  N.  W.  Rep.  679;  Canon  v.  Farmers' 
Bank,  (Neb.  1902)  91  N.  W.  Rep.  585- 

Ohio.  —  American  Hosiery  Co.  v.  Baker,  10 
Ohio  Cir.  Dec.  219,  18  Ohio  Cir.  Ct.  604. 

Pennsylvania.  —  Miller  v.  Fulmer,  25  Pa. 
Super.  Ct.  106. 

West  Virginia.  —  Buena  Vista  Co.  v.  B 1 11- 
myer,  48  W.  Va.  382. 


Wisconsin. — -Hubbard  v.  McLean,  115  Wis.  9. 

Present  Intention  to  Do  Future  Act  —  Statement 
of  Fact.  —  Fox  v.  Duffy,  95  N.  Y.  App.  Div.  202. 

49.  5.  Doctrine  in  Equity.  —  Murphy  v.  Mur- 
phy, 189  111.  360. 

51.  3.  Intention  Not  to  Perform  Promise. — 
Old  Colony  Trust  Co.  v.  Dubuque  Light,  etc., 
Co.,  89  Fed.  Rep.  794 ;  Culbertson  v.  Young,  86 
Mo.  App.  277 ;  Pollard  v.  McKenney,  (Neb. 
1903)  96  N.  W.  Reo.  679;  Jones  v.  Jones, 
(Supm.  Ct.  Spec.  T.)'  40  Misc.  (N.  Y.)  360; 
Troxler  v.  New  Era  Bldg.  Co.,  137  N.  Car.  51; 
American  Hosiery  Co.  v.  Baker,  10  Ohio  Cir. 
Dec.  219,  18  Ohio  Cir.  Ct.  604;  American  Cot- 
ton Co.  v.  Collier,  30  Tex.  Civ.  App.  105. 

Contra.  —  Murphy  v.  Murphy,  189  111.  360; 
Ayres  v.  Blevins,  28  Ind.  App.  101  ;  Miller  v. 
Fulmer,  25  Pa.  Super.  Ct.  106. 

Intention  Subsequent  to  Sale  Immaterial.  — 
Skinner  v.  Michigan  Hoop  Co.,  119  Mich.  467, 
75  Am.  St.  Rep.  413. 

5.  Purchase  of  Goods  with  Intent  Not  to  Pay  for 
Them  — England.  —  In  re  Eastgate,  (1905)  1  K. 
B.  465. 

Alabama.  —  McKensie  v.  Rothschild,  119  Ala. 
419. 

Delaware.  —  Freeman  v.  Topkis,  1  Marv. 
(Del.)  174. 

Illinois.  —  Hacker  v.  Munroc,  176  111.  384. 

Kansas.  — ■  Fountain  v.  Kenney,  66  Kan.  797, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  si. 

Kentucky.  —  Coppage  v.  Murphy,  (Ky.  1902) 
68  S.  W.  Rep.  416. 

Maryland.  —  Sec  Gaither  v.  Slack,  89  Md. 
727. 

Michigan.  —  Skinner  v.  Michigan  Hoop  Co., 
119  Mich.  467,  75  Am.  St.  Rep.  413. 

Missouri.  —  Stein  v.  Hill,  100  Mo.  App.  38  ; 
Culbertson  v.  Young,  86  Mo.  App.  277  ;  Gratton, 
etc.,  Mfg.  Co.  v.  Troll,  77  Mo.  App.  339,  See 
also  Royal  Remedy,  etc.,  Co.  v.  Gregory  Grocer 
Co.,  90  Mo.  App.  53. 

Nebraska.  —  McCready  v.  Phillips,  56  Neb. 
446. 

Nezv  Hampshire.  —  Syracuse  Knitting  Co.  v. 
Blanchard,  69  N.  H.  447. 

Ohio.  —  Gobrecht  v.  McDonald,  8  Ohio  Dec. 
526,  5  Ohio  N.  P.  427.  See  also  Gallipolis  Fur- 
niture Co.  v.  Symmes,  10  Ohio  Cir.  Dec.  514, 
19  Ohio  Cir.  Ct.  659. 

Wisconsin.  —  Consolidated  Milling  Co.  v. 
Fogo,  104  Wis.  92;  Hart  v.  Moulton,  104  Wis. 
349,  76  Am.  St.  Rep.  881. 
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54.  d.  Promise  Accompanied  by  False  Representation  or  Con- 
cealment. —  See  notes  2,  3. 

55.  4.  False  Representations  as  to  the  Law  —  a.  General  Rule. — See 
note  1. 

The  Reason.  —  See  note  2. 
06.   b.  Representations  as  to  the  Legal  Effect  of  Instruments. 
—  See  note  4. 

37.   d.  Relation  of  Trust  or  Confidence  —  Ignorance. —  See  note  8. 

58.  e.  Representations  of  Law  and  Fact  Distinguished  —  (1) 
In  General.  — See  note  1. 

59.  IV.  Materiality  of  Representations — 1.  In  General.  —  See  note  3. 

60.  2.  What  Representations  Are  Material  —  a.  In  General.  —  See 
note  5. 


Pennsylvania  Rule  Is  Contra. — Reed  v.  Felmlee, 
25  Pa.  Super.  Ct.  37. 

54.  2.  Promise  Accompanied  by  False  Repre- 
sentation or  Concealment  of  Facts.  — ■  Hubbard  v. 
McLean,  115  Wis.  9,  quoting  14  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  54. 

3.  Immaterial  that  Promise  Is  Also  Relied  Upon. 
—  Hubbard  v.  McLean,  115  Wis.  9,  quoting  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  54. 

55.  1.  Representations  as  to  the  Law  Not 
Fraud.  —  Rogan  v.  Illinois  Trust,  etc.,  Bank, 
93  111.  App.  39,  affirmed  194  111.  600;  Dalrymple 
v.  Craig,  149  Mo.  345  ;  Jackson  v.  Pennsylvania 
R.  Co.,  69  N.  J.  L.  79,  citing  14  Am.  and  Eng. 
Encyc.  ok  Law  (2d  ed.)  54;  Brady  v.  Edwards, 
(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  435; 
Frankfort  Marine,  etc.,  Ins.  Co.  v.  Witty,  208 
Pa.  St.  569;  Hubbard  v.  McLean,  115  Wis.  9. 

2.  Reason  for  This  Doctrine.  —  Rogan  v.  Illi- 
nois Trust,  etc.,  Bank,  93  111.  App.  39,  affirmed 
194  111.  600. 

56.  4.  Representations  as  to  Legal  Effect  of 
Instrument. —  Hart  v.  Waldo,  117  Ga.  590; 
Jackson  v.  Pennsylvania  R.  Co.,  69  N.  J.  L.  79, 
citing  14  Am*,  and  Eng.  Encyc.  of  Law  (2d 
ed.)  56. 

57.  8.  Relation  of  Trust  or  Confidence  — 
Known  Ignorance  of  Party. — Hubbard  v.  McLean, 
115  Wis.  9,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  54;  Allen  v.  Frawley,  106  Wis. 
638. 

58.  1.  Distinction  Between  Representation  of 
Law  and  Fact  —  Title. —  Dashiel  v.  Harshnian, 

113  Iowa  283. 

59.  3.  Representation  Must  Relate  to  Material 
Fact  —  United  States.  —  Old  Colony  Trust  Co. 
v.  Dubuque  Light,  etc.,  Co.,  89  Fed.  Rep.  794. 

Alabama.  —  Bomar  v.  Rosser,  131  Ala.  215; 
Hooper  v.  Whitaker,  130  Ala.  324;  King  v. 
White,  1 19  Ala.  429. 

Arkansas.  —  Hutchinson  v.  Gorman,  71  Ark. 
305- 

California.  —  Dow  v.  Swain,  125  Cal.  674. 
Connecticut.  —  Wilson  v.  Nichols,  72  Conn. 
173. 

Delaware.  —  Thomas  v.  Grise,  1  Penn.  (Del.) 
381. 

District  of  Columbia.  —  Jackson,  etc.,  Co.  v. 
Fay,  20  App.  Cas.  (D.  C.)  105;  Browning  v. 
National  Capital  Rank,  13  App.  Cas.  (D.  C.)  1. 

Georgia.  —  Northwestern  L.  Ins.  Co.  v.  Mont- 
gomery. 116  Ga.  799;  Newman  v.  Claflin  Co., 
107  Ga.  89. 

Illinois.  —  Hale  Elevator  Co.  v.  Hale,  201  111. 
3  Supp.  E.  of  L,— 13  193 


131;  Dickinson  v.  Atkins,  100  111.  App.  401; 
Williams  v.  Wilson,  101  111.  App.  541  ;  Coolidge 
v.  Rhodes,  96  111.  App.  17,  rez/ersed  199  111.  24; 
Snively  v.  Meixsell,  97  111.  App.  365  ;  Schwartz 
v.  Berkshire  L.  Ins.  Co.,  91  111.  App.  494;  Su- 
preme Council,  etc.,  v.  Beggs,  no  111.  App.  139; 
Jacobs  v.  Marks,  83  III.  App.  156,  affirmed  183 
111-  533  ;  Wenegar  v.  Bollenbach,  180  111.  222. 
Iowa.  —  Higbee  v.  Trumbauer,  112  Iowa  74. 
Kentucky.  —  Warren  Deposit  Bank  v.  Fidel- 
ity, etc.,  Co.,  116  Ky.  38;  Akers  v.  Martin,  no 
Ky.  335- 

Maine.  —  Greenleaf  v.  Gerald,  94  Me.  91. 
Maryland.  —  Cahill   v.    Applegarth,    98  Md. 
493- 

Massachusetts. —  Lee  v.  Tarplin,  183  Mass.  52. 
Missouri.  —  Chase  v.  Rusk,  90  Mo.  App.  25  ; 
Culbertson  v.  Young,  86  Mo.  App.  277  ;  Culver 
v.  Smith,  82  Mo.  App.  390 ;  Hequembourg  v. 
Edwards,  155  Mo.  514. 

Nebraska. — -Canon  v.  Farmers'  Bank,  (Neb. 
1902)  91  N.  W.  Rep.  585. 

New  Hampshire.  — ■  Anderson  v.  Scott,  70  N. 
H.  350. 

New  York.  —  L.  D.  Garrett  Co.  v.  Clark, 
(Supm.  Ct.  Spec.  T.)  42  Misc.  (N.  Y.)  610, 
reversed  102  N.  Y.  App.  Div.  611;  Prahar  v. 
Tousey,  93  N.  Y.  App.  Div.  507. 

Ohio.  —  Northwestern  Mut.  L.  Ins.  Co.  v. 
Risley,  12  Ohio  Cir.  Dec.  186,  22  Ohio  Cir.  Ct. 
160. 

Oregon.  —  Martin  v.  Eagle  Development  Co., 
41  Oregon  448. 

Pennsylvania.  —  Devers  v.  Sollenberger,  25 
Pa.  Super.  Ct.  64. 

Texas.  ■ — ■  Furneaux  v.  Webb,  33  Tex.  Civ. 
App.  560  ;  Jones  v.  Gulf,  etc.,  R.  Co.,  32  Tex. 
Civ.  App.  198;  International,  etc.,  R.  Co.  v. 
Shuford,  36  Tex.  Civ.  App.  251;  Cabaness  v. 
Holland,  19  Tex.  Civ.  App.  383  ;  Collinson 
v  Jcfferies,  21  T«.  Civ.  App.  653. 

Virginia. —  Dudley  v.  Minor,  100  Va.  728; 
Grosh  v.  Ivanhoe  Land,  etc.,  Co.,  95  Va.  161  ; 
Reed  v.  Gold,  102  Va.  37;  Trammell  v.  Ash- 
worth,  99  Va.  646. 

Wisconsin.  —  Krause  v.  Busacker,  105  Wis. 
350;  Hart  v.  Moulton,  104  Wis.  349,  76  Am. 
St.  Rep.  881. 

Representation  of  Ownership  of  Part  of  Tract.  — 
Spoor  v.  Tilson.  97  Va.  279. 
Ontario  Insurance  Corporations  Act.  —  Jordan 
Provincial  Provident  Inst.,  28  Can.  Sup.  Ct. 
554. 

60.   0.  Consideration!  Determining  Materiality 
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00.  b.  Representations  Affecting  Subject-matter  of  Contract. 

—  Sec  note  C. 

01.  See  note  4. 

c.  Representations  Not  Operating  as  an  Inducement.  —  See 

note  5. 

d.  Trivial  Misrepresentations.  —  See  note  6. 

02.  e.  COLLATERAL  MATTERS  —  The  Representation  Need  Not  Relate  Directly  to 

the  Subject-matter.  —  See  note  3. 

0!f.    V.  Falsity  of  Representations —  1.  General  Rule.  —  See  note  1. 


of  Representation.  —  See  Culbertson  v.  Young, 

86  Mo.  App.  277. 
Material  Representation  Defined.  — The  general 

rule  seems  to  be  that  a  representation  is  to  be 
regarded  as  material  if  the  complaining  party 
would  not  have  done  the  act  by  which  he  was 
injured,  had  he  known  that  the  representation 
was  false.    Gerner  v.  Yates,  61  Neb.  100. 

Solvency  of  Corporation.  —  Representations 
that  a  corpoiation  is  solvent,  has  large  amount 
of  unencumbered  assets,  and  that  its  business 
is  profitable,  are  material.  Shaw  v.  Gilbert,  m 
Wis.  165. 

60.  6.  Representations  of  Fact  Affecting  Sub- 
ject-matter of  Contract.  —  King  v.  White,  119 
Ala.  429  ;  Martin  v.  Eagle  Development  Co.,  41 
Oregon  448 ;  Engeman  v.  Taylor,  46  W.  Va. 
669;  Doucet  v.  Clerex,  23  Quebec  Super.  Ct. 
107. 

Quantity  of  Land. — Leicher  v.  Keeney,  98  Mo. 
App.  394. 

61.  4.  Sales  of  Personal  Property. — Braley  v. 

Powers,  92  Me.  203. 

5.  Representations  Not  Acted  Upon. — Hindman 
v.  Louisville  First  Nat.  Bank,  (C.  C.  A.)  112 
Fed.  Rep.  931.  See  Gerner  v.  Yates,  61  Neb. 
100;  Shaw  v.  Gilbert,  m  Wis.  165,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  61. 

6.  Trivial  Misrepresentations  Not  Material.  — 
Dounes  v.  Self,  28  Tex.  Civ.  App.  356.  See 
also  McCleary  v.  Chipman,  32  Ind.  App.  489. 

62.  3.  See  Hubbard  v.  International  Mer- 
cantile Agency,  (N.  J.  1904)  59  Atl.  Rep.  24. 

63.  1.  Representations  Must  Be  False  — 
England.  —  See  Burrows  v.  Rhodes,  (1899)  1 
Q.  B.  816. 

Canada.  —  Doucet  v.  Clerex,  23  Quebec 
Super.  St.  107;  Barnard  v.  Riendeau,  31  Can. 
Sup.  Ct.  234. 

United  States.  —  Sprigg  v.  Commonwealth 
Title  Ins.,  etc.,  Co.,  (C.  C.  A.)  131  Fed.  Rep. 
5  ;  American  Alkali  Co.  v.  Salom,  (C.  C.  A.)  131 
Fed.  Rep.  46  ;  Hindman  v.  Louisville  First  Nat. 
Bank,  (C.  C.  A.)  112  Fed.  Rep.  931. 

Alabama.  —  King  v.  White,  119  Ala.  429; 
Bomar  v.  Rosser,  131  Ala.  215. 

Arkansas.  —  Louisiana  Molasses  Co.  v.  Ft. 
Smith  Wholesale  Grocery  Co.,  73  Ark.  542. 

California.  —  Dow  v.  Swain,  125  Cal.  674; 
Nisson  v.  Hood,  140  Cal.  224. 

Colorado.  —  Oakes  v.  Miller,  11  Colo.  App. 
374- 

Connecticut.  —  Wilson  v.  Nichols,  72  Conn. 
J  73- 

Delaware.  —  Thomas  v.  Grise,  1  Penn.  (Del.) 
381  ;  Journal  Printing  Co.  v.  Maxwell,  1  Penn. 
(Del.)  511. 

District  of  Columbia.  —  Browning  v.  National 
Capital  Bank,  13  App.  Cas.  (D.  C.)  1. 


Florida.  —  Mizell  v.  Upchurch,  (Fla.  1903) 
35  So.  Rep.  9. 

Georgia.  —  Newman  v.  Claflin  Co.,  107  Ga. 
89;  Brooke  v.  Cole,  108  Ga.  251;  Fenley  v. 
Moody,  104  Ga.  790;  Northwestern  L.  Ins.  Co. 
v.  Montgomery,  116  Ga.  799;  Hart  v.  Waldo, 
117  Ga.  590;  Mashburn  v.  Dannenberg  Co.,  117 
Ga.  567. 

Illinois.  —  Haines  v.  Downey,  86  111.  App. 
373;  American  Ins.  Co.  v.  France,  111  111.  App. 
382;  Miller  v.  John,  208  111.  173;  Jacobs  v. 
Marks,  83  111.  App.  156,  affirmed  183  111.  533; 
Wenegar  v.  Bollenbach,  180  111.  222;  Jones  v. 
Foster,  175  111.  459;  Allen  v.  Henn,  197  111. 
486  ;  John  V.  Farwell  Co.  v.  Nathonson,  99  111. 
App.  185  ;  Dickinson  v.  Atkins,  100  111.  App. 
401  ;  Williams  v.  Wilson,  101  111.  App.  541  ; 
Stockham  v.  Adams,  96  111.  App.  152;  Coolidge 
v.  Rhodes,  96  111.  App.  17,  reversed  199  111.  24; 
Snively  v.  Meixsell,  97  111.  App.  365  ;  Schwartz 
v.  Berkshire  L.  Ins.  Co.,  91  111.  App.  494;  Til- 
den  v.  Blackwell,  94  111.  App.  605. 

Indiana.  —  Ludwig  v.  Petrie,  32  Tnd.  App. 
550. 

Iowa.  —  Ley  v.  Metropolitan  L.  Ins.  Co.,  120 
Iowa  203;  Higbee  v.  Trumbauer,  112  Iowa  74; 
Sykes  v.  Reiher,  (Iowa  1902)  91  N.  W.  Rep. 
920. 

Kansas.  — •  Fountain  v.  Kenney,  66  Kan.  797. 

Kentucky.  —  Coffey  v.  Hendrick,  (Ky.  1901) 
65  S.  W.  Rep.  127;  Akers  v.  Martin,  110  Ky. 
335  I  Warren  Deposit  Bank  v.  Fidelity,  etc., 
Co.,  116  Ky.  38;  Dinwiddie  v.  Stone,  (Ky.  1899) 
52  S.  W.  Rep.  814. 

Massachusetts.  —  Arnold  v.  Teel,  182  Mass. 
1  ;  Fottler  v.  Moseley,  185  Mass.  563. 

Missouri.  —  Feller  v.  McKillip,  100  Mo.  App. 
660  ;  Chase  v.  Rusk,  90  Mo.  App.  25  ;  Lovelace 
v .  Suter,  93  Mo.  App.  429 ;  Edwards  v.  Noel, 
88  Mo.  App.  434;  Culbertson  v.  Young,  86  Mo. 
App.  277;  Paretti  v.  Rebenack,  81  Mo.  App. 
494;  Hequembourg  v.  Edwards,  155  Mo.  514. 

Nebraska.  —  Perry  v.  Rogers,  62  Neb.  898 ; 
Murphey  v.  Illinois  Trust,  etc.,  Bank,  57  Neb. 
519;  Jones  v.  Stewart,  62  Neb.  207;  Hitchcock 
v.  Gothenburg  Water  Power,  etc.,  Co.,  (Neb. 
1903)  95  N.  W.  Rep.  638. 

New  Hampshire. —  Spead  v.  Tomlinson,  (N. 
H.  1904)  59  Atl.  Rep.  376. 

New  York.  —  Secis  v.  Plaisantin,  52  N.  Y. 
App.  Div.  206  ;  Grosjean  v.  Galloway,  82  N.  Y. 
App.  Div.  380;  Sarasohn  v.  Miles.  52  N.  Y. 
App.  Div.  628,  affirmed  169  N.  Y.  573:  Jack- 
son v.  Foley,  53  N.  Y.  App.  Div.  97  ;  Slayback 
v.  Raymond,  93  N.  Y.  App.  Div.  326 ;  L.  D, 
Garrett  Co.  v.  Clark,  (Supm.  Ct.  Spec.  T.)  42 
Misc.  (N.  Y.)  610,  reversed  102  N.  Y.  App.  Div. 
611  ;  Benedict  v.  Guardian  Trust  Co.,  91  N.  Y. 
App.  Div.  103,  affirmed  180  N.  Y.  558;  Louis 
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66.  VI.  Failure  to  Disclose  Facts  and  Concealment  —  1.  In  General.  — 
See  note  4. 

2.  The  Rule  at  Law  —  a.  Action  of  Deceit.  — See  note  5. 

67.  b.  Rescission  of  Contracts.  —  See  note  1. 

3.  The  Rule  in  Equity  —  a.  Rescission  and  Cancellation  OF 
Contracts.  —  See  note  3. 

68.  c.  Equitable  Estoppel.  —  See  note  2. 

4.  Silence  When  There  Is  a  Duty  to  Speak  —  a.  In  General.  —  See 

note  3. 
6». 


(2)  Relation  of 


Relief  in  Equity.  —  Sec  note  4. 
Action  of  Deceit.  —  See  note  2. 

b.  Circumstances  Imposing  a  Duty  to  Speak 
Trust  or  Confidence  —  (a)  In  General.  —  See  note  3. 

70.  See  note  1. 

71.  (b)  Particular  Relations  —  Partners.  —  See  note  I. 
Quasi-partners.  —  See  note  2. 

72.  Debtor  and  Creditor.  —  See  note  3. 

(c)  Dealings  Between  Strangers  —  66.  Facts  Equally  Within  the  Means  of  Knowl- 
edge of  Both  Parties-  —  See  note  5. 


v.  Connecticut  Mut.  L.  Ins.  Co.,  58  N.  Y.  App. 
Div.  137,  affirmed  172  N.  Y.  659;  Powell  v. 
F.  C.  Linde  Co.,  58  N.  Y.  App.  Div.  261, 
affirmed  171  N.  Y.  675;  Prahar  v.  Tousey.  93 
N.  Y.  App.  Div.  507  ;  Ettlinger  v  Weil,  94  N. 
Y.  App.  Div.  291  ;  Reynolds  v.  Leyden,  39  N.  Y. 
App.  Div.  650  :  Frank  v.  Bradley,  etc.,  Co.,  42 
N.  Y.  App.  Div.  178;  Darling  v.  Klock,  33  N. 
Y.  App.  Div.  270,  affirmed  165  N.  Y.  623. 

Ohio.  —  Northwestern  Mut.  L.  Ins.  Co.  v. 
Risley,  12  Ohio  Cir.  Dec.  186,  22  Ohio  Cir.  Ct. 
160. 

Oregon.  —  Martin  v.  Eagle  Development  Co., 
41  Oregon  448. 

Tennessee.  —  Driver  v.  White,  (Tenn.  Ch. 
1898)  si  S.  W.  Rep.  994. 

Texas.  ■ — •  McCord-Collins  Commerce  Co.  v. 
Levi,  21  Tex.  Civ.  App.  109;  Hume  v.  Steele, 
(Tex.  Civ.  App.  1900)  59  S.  W.  Rep.  812; 
Jones  v.  Gulf,  etc.,  R.  Co.,  32  Tex.  Civ.  App. 
198;  International,  etc.,  R.  Co.  v.  Shuford,  36 
Tex.  Civ.  App.  251. 

Virginia.  —  Trammell  v.  Ashworth,  99  Va. 
646 ;  Spoor  v.  Tilson,  97  Va.  279 ;  Owens  v. 
Boyd  Land  Co.,  95  Va.  560  ;  Dudley  v.  Minor, 
100  Va.  728;  Reed  v.  Gold,  102  Va.  37. 

Wisconsin.  —  Krause  v.  Busacker,  105  Wis. 
350;  Hart  v.  Moulton,  104  Wis.  349,  76  Am. 
St.  Rep.  881;  Horton  v.  Lee,  106  Wis.  439; 
Shaw  v.  Gilbert,  111  Wis.  165. 

66.  4.  Mere  Nondisclosure  of  Facts  Not 
Generally  Fraud  —  England.  —  See  Seddon  v. 
North  Eastern  Salt  Co.,  (1905)  1  Ch.  326. 

Florida.  —  Stackpole  v.  Hancock,  40  Fla.  362. 

Illinois.  —  Dayton  v.  Kidder,  105  111.  App. 
107. 

Kentucky.  —  Akers  v.  Martin,  no  Ky.  335. 

Maryland.  —  Chicora  Fertilizer  Co.  v.  Dunan, 
91  Md.  144,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  66. 

Nebraska.  —  Jones  v.  Stewart,  62  Neb.  207. 

Pennsylvania.  —  Guaranty  Safe  Deposit,  etc., 
Co.  v.  Liebold,  207  Pa.  St.  399.  See  also  Stand- 
ard Steel  Car  Co.  v.  Stamm,  207  Pa.  St.  419. 

Texas.  —  Boyd  v.  Lcith,  (Tex.  Civ.  App. 
1809)  50  S.  W.  Rep.  618. 

5.  Action  of  Deceit.  —  O'Lcary  v.  Tillinghast, 


22  R.  I.  161;  Dickson  v.  Pritchard,  in  Wis. 
310. 

67.    1.  Rescission   of  Contract  at  Law.  — 

Morrow  v.  Moore,  98  Me.  373. 

3.  Rescission  and  Cancellation  of  Contracts  and 
Conveyances.  — -Pratt  Land,  etc.,  Co.  v.  McClain, 
135  Ala.  452,  93  Am.  St.  Rep.  35  ;  Opie  v. 
Pacific  Invest.  Co.,  26  Wash.  505,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  67  ;  Consoli- 
dated Milling  Co.  v.  Fogo,  104  Wis.  92. 

6§.  2.  Equitable  Estoppel. — -Dayton  v.  Kid- 
der, 105  111.  App.  107;  Vail  v.  Northwestern 
Mut.  L.  Ins.  Co.,  192  111.  567. 

3.  Silence  When  There  Is  a  Duty  to  Speak.  — 
Stockham  v.  Adams,  96  111.  App.  152.  See  also 
Standard  Steel  Car  Co.  v.  Stamm,  207  Pa.  St.  419. 

4.  Relief  in  Equity. — Oliver  v.  Oliver,  118  Ga. 
362;  Stephens  v.  Ozbourne,  107  Tenn.  572,  89 
Am.  St.  Rep.  957. 

69.  2.  Contrary  Doctrine.  —  Gordan  v.  Irvine, 
105  Ga.  144. 

3.  Relation  of  Trust  and  Confidence. — -Oliver 
v.  Oliver,  118  Ga.  362;  Hitchcock  v.  Hustace, 
14  Hawaii  232;  Toomey  v.  Whitney,  94  N.  Y. 
App.  Div.  154;  Iron  City  Nat.  Bank  v.  Du  Puy, 
194  Pa.  St.  205  ;  Potter  v.  Necedah  Lumber  Co., 
105  Wis.  25. 

70.  1.  Hanley  v.  Sweeny,  (C.  C.  A.)  109 
Fed.  Rep.  712. 

Surety  and  Payee  —  No  Fiduciary  Relation.  — 
Opie  v.  Pacific  Invest.  Co.,  26  Wash.  505. 

71.  I.  Partners. —  Powell  v.  Cash.  54  N.  J. 
Eq.  218,  affirmed  55  N.  J.  Eq.  826;  Spier  v. 
Hyde,  02  N.  Y.  App.  Div.  467  ;  Lay  v.  Emery, 
8  N.  Dak.  515;  Butler  v.  F.dwards,  (Tex.  Civ. 
App.  1899)  50  S.  W.  Rep.  1045. 

2.  Joint  Purchasers. — Hinton  v.  Ring,  11 1  111. 
App.  369. 

72.  3.  Debtor  and  Creditor.  —  Chicora  Fer- 
tilizer Co.  v.  Dunan,  91  Md.  144,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  72. 

5.  Facts  as  to  Which  Parties  Have  Equal  Means 
of  Knowledge  —  Delaware.  —  Clayton  v.  Caven- 
der,  1  Marv.  (Del.)  191. 

Georgia.  —  Olivers.  Oliver,  118  Ga.  362. 
Illinois.  —  Telluride  Power  Transmission  Co. 
v.  Crane  Co.,  208  111.  218. 
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...  Facts  Peculiarly  Within  the  Knowledge  of  One  Party.  —  See  notes  1,2. 
</,/'.  Knowledge  ok  the  Other's  Ignorance-    Correction  of  Misapprehension. 
note  2. 

<•<■.  Sr\n  mi  n  1  ok  Conduct  Causing  Misapprehension.  —  See  note  3. 

gg,  Faili  RE  to  Disclose  Change  of  Circumstances.  —  See  note  2. 

(3)  Inquiry  and  Denial  or  Concealment  of  Knowledge.  —  See  note  1. 

(5)  Mental  Incapacity  of  Party.  —  See  note  4. 

(6)  Particular  Transactions  —  (a)  Sales  of  Real  Property.  — See  notes  5,  8. 

(e)  Stock  Subscriptions  and  Sales  of  Stock.  —  See  note  3. 
Sales  of  Stock  by  a  Stockholder.  —  See  note  I. 

(f)  Contracts  of  Insurance.  —  See  note  2. 

(7)  Failure  to  Disclose  Insolvency  —  Failure  to  Disclose  One'i  Own  Insolvency. 

note  3. 

Application  of  the  Rule.  — See  note  I. 

So,  if  Inquiry  Is  Made.  —  See  note  8. 

Acceptance  of  Deposit  by  Insolvent  Bank.  — -  See  note  IO. 

5.  Concealment  of  Facts.  —  See  note  2. 

Diverting  Attention  and  Preventing  Examination  or  Inquiry.  —  See  note  I . 


Iowa. —  Burnett  v.  Hensley,  118  Iowa  575  ; 
McDowell       Caldwell,  116  Iowa  475. 

Missouri.  —  Davis  v.  Phoenix  Ins.  Co.,  81  Mo. 
App.  264. 

Washington.  —  Opie  v.  Pacific  Invest.  Co.,  26 
Wash.  505  ;  Mulholland  v.  Washington  Match 
Co.,  35  Wash.  315. 

7.1.  1.  Facts  Peculiarly  Within  One  Party's 
Knowledge  or  Means  of  Knowledge.  —  See  infra, 
p.  120,  note  3. 

2.  Thomas  v.  Murphy,  87  Minn.  358. 

74.  2.  Wilson  v.  Nichols,  72  Conn.  173; 
Oliver  v.  Oliver,  118  Ga.  362;  Riley  v.  Bell, 
120  Iowa  618;  Thomas  v.  Murphy,  87  Minn. 
358.  See  also  Custer  v.  Harmon,  105  111. 
App.  76. 

3.  Correction  of  Misapprehension  Caused  by 
Misstatement. — Bell  v.  Felt,  102  111.  App.  218, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
74,  modified  205  111.  213;  Holt  v.  King,  54  W. 
Va.  441,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  74.  . 

75.  2.  Decisions  to  the  Contrary.  —  See 
Chilson  v.  Houston,  9  N.  Dak.  498. 

76.  1.  Denial  or  Concealment  When  Inquiry 
Ib  Made. —  Stackpole  v.  Hancock,  40  Fla.  362; 
Louis  v.  Connecticut  Mut.  L.  Ins.  Co.,  58  N. 
Y.  App.  Div.  137,  affirmed  172  N.  Y.  659. 

4.  Mental  Incapacity  of  Party  to  Contract.  — 
Stephens  v.  Ozbourne,  107  Tenn.  572,  89  Am. 
St.  Rep.  957. 

5.  Nondisclosure  by  Vendor  of  Land  —  Defects 
in  Title.  —  Hartwig  v.  Clark,  138  Cal.  668. 

8.  Judgment  as  to  Value. —  Pratt  Land,  etc., 
Co.  v.  McClain,  135  Ala.  452,  93  Am.  St. 
Rep.  35. 

78.  3.  Subscriptions  for  Stock  and  Sales  of 
Stock.  —  Shelton  v.  Healy,  74  Conn.  265  ; 
Walker  v.  Russell,  186  Mass.  69;  Collinson  v. 
Jefferies,  21  Tex.  Civ.  App.  633 ;  Mulholland 
v.  Washington  Match  Co.,  35  Wash.  315;  West 
End  Real  Estate  Co.  v.  Nash,  51  W.  Va.  341. 

70.  1.  No  Connection  with  Bank  and  No 
Knowledge  of  Condition  —  No  Duty  to  Disclose.  — 
Kirtley  v.  Shinkle,  (Ky.  1902)  6g  S.  W.  Rep.  723. 

2.  Contracts  of  Insurance. — -  Drakeford  v.  Su- 
preme Conclave,  etc.,  61  S.  Car.  338. 

§0.   3.  Failure  to  Disclose  One's  Own  Insolvency 


—  Delaware.  —  Freeman  v.  Topkis,  1  Marv. 
(Del.)  174. 

Indiana.  —  West  v.  Graff,  23  Ind.  App.  410. 

Missouri.  —  Stein  v.  Hill,  100  Mo.  App.  38. 

New  York.  —  Pinckney  v.  Darling,  3  N.  Y. 
App.  Div.  553,  affirmed  158  N.  Y.  728. 

Ohio.  —  Wachtel  v.  Reichel,  10  Ohio  Cir. 
Dec.  531,  19  Ohio  Cir.  Ct.  626. 

Pennsylvania.  —  North  American  Smelting 
Co.  v.  Temple,  12  Pa.  Super.  Ct.  99. 

Wisconsin. —  Hart  v.  Moulton,  104  Wis.  349, 
76  Am.  St.  Rep.  881  ;  David  Adler,  etc.,  Cloth- 
ing Co.  v.  Thorp,  102  Wis.  70;  Consolidated 
Milling  Co.  v.  Fogo,  104  Wis.  92. 

Evidence  of  Intent  Not  to  Pay. —  Gratton,  etc., 
Mfg.  Co.  v.  Troll,  77  Mo.  App.  339. 

Corporation  Insolvent  —  Purchase  by  Manager 
with  Knowledge  —  No  Liability.  —  North  Ameri- 
can Smelting  Co.  v.  Temple,  12  Pa.  Super. 
Ct.  99. 

In  Alabama  it  has  been  said  that  "  although 
a  purchaser  may  intend  to  pay,  yet  if  he  has  no 
reasonable  expectation  of  being  able  to  pay, 
and  fails  to  disclose  his  condition,  he  commits 
a  fraud  which  vitiates  the  purchase."  Mc- 
Kensie  v.  Rothschild,  119  Ala.  419. 

§  1 .  1 .  Application  of  Rule  —  Sales  of  Goods.  — 
Wachtel  v.  Reichel,  10  Ohio  Cir.  Dec.  531.  19 
Ohio  Cir.  Ct.  626. 

8.  Nondisclosure  of  Insolvency  Is  Fraud  if  In- 
quiry Is  Made. —  See  Stein  v.  Hill,  100  Mo. 
App.  38. 

10.  Acceptance  of  Deposit  by  Insolvent  Bank.  — 

Chicago  Title,  etc.,  Co.  v.  Household  Guest  Co., 
88  111.  App.  126;  Cassidy  v.  Uhlmann,  54  N.  Y. 
App.  Div.  205,  affirmed  170  N.  Y.  505. 

§2.  2.  Gordon  v.  Street,  (1899)  2  Q.  B. 
641  ;  Stackpole  v.  Hancock,  40  Fla.  362;  Skin- 
ner v.  Michigan  Hoop  Co.,  119  Mich.  467,  75 
Am.  St.  Rep.  413;  Manley  v.  Carl,  11  Ohio  Cir. 
Dec.  1,  20  Ohio  Cir.  Ct.  161  ;  Engeman  v. 
Taylor,  46  W.  Va.  669  ;  Spencer  v.  Sandusky, 
46  W.  Va.  582. 

Facts  Must  Be  Material.  —  McCleary  v.  Chip- 
man,  32  Ind.  App.  489. 

83.  1.  Diverting  Attention  and  Preventing 
Examination  or  Inquiry, —  Alger  v.  Keith,  (C,  C. 
A.)  105  Fed.  Rep  105, 
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83.  6.  Partial  Disclosure  of  Facts.  —  See  note  2. 

84.  7.  Equitable  Estoppel  —  Personal  Property.  —  See  note  5. 
83.    Requisites  of  Estoppel.  —  See  note  2. 

VII.  Knowledge  and  Intent  —  1.  The  General  Rule  —  raise  Represen- 
tations. —  See  note  3. 

The  Reasons.  —  See  note  6. 
86.    2.  Knowledge  that  Representation  Is  False  —  a.  ACTION  OF  DECEIT. 
—  See  note  7. 

88.     Deceit  and  Breach  of  Warranty  Distinguished. —  See  note  I. 

(1)  Sales  of  Real  Property.  —  See  notes  3,  4. 

(2)  Sales  of  Personal  Property.  —  See  note  5. 


§3.  2.  Partial  Disclosure  of  Facts  Equivalent 
to  False  Representation.  —  Manley  v.  Carl,  1 1 
Ohio  Cir.  Dec.  i,  20  Ohio  Cir.  Ct.  161. 

§4.  5.  Allowing  Another  to  Deal  as  Owner  of 
Personal  Property. —  See  Dayton  v.  Kidder,  105 
111.  App.  107. 

85.  2.  General  Requisites  of  Estoppel.  —  See 
Vail  v.  Northwestern  Mut.  L.  Ins.  Co.,  192  111. 
S67. 

Ignorance  of  Fraud.  —  Griffith  v.  Bergeson,  115 
Iowa  279. 

3.  Knowledge  and  Intent  —  Fraudulent  Intent 
Necessary — Arkansas. — •  Hutchinson  v.  Gor- 
man. 71  Ark.  305;  Louisiana  Molasses  Co.  v. 
Ft.  Smith  Wholesale  Grocery  Co.,  73  Ark.  542. 

Connecticut.  —  Scholfield  Gear,  etc.,  Co.  v. 
Scholfield,  71  Conn.  1. 

Delaware.  —  Thomas  v.  Grise,  1  Penn.  (Del.) 
381  ;  Journal  Printing  Co.  v.  Maxwell,  1  Penn. 
(Del.)  511  ;  Clayton  v.  Cavender,  1  Marv.  (Del.) 
191. 

Georgia.  —  Brooke  v.  Cole,  108  Ga.  251; 
Cooley  v.  King,  113  Ga.  1163;  Northwestern  L. 
Ins.  Co.  v.  Montgomery,  116  Ga.  799. 

Illinois.  —  Dickinson  v.  Atkins,  100  111.  App. 
401;  Stockham  v.  Adams,  96  111.  App.  152; 
Coolidge  v.  Rhodes,  96  111.  App.  17,  reversed 
199  111.  24;  Miller  v.  John,  111  111.  App.  ,56, 
affirmed  208  111.  173. 

Iowa. —  Ley  v.  Metropolitan  L.  Ins.  Co.,  120 
Iowa  203. 

Kentucky.  —  Coffey  v.  Hendrick,  (Ky.  1901) 
65  S.  W.  Rep.  127. 

Massachusetts.  —  Arnold  v.  Teel,  182  Mass.  1. 

Missouri.  —  Edwards  v.  Noel,  88  Mo.  App. 
434;  Hequembourg  v.  Edwards,  155  Mo.  514; 
Paretti  v.  Rebenack,  81  Mo.  App.  494;  Chase 
v.  Rusk,  90  Mo.  App.  25  ;  Culver  v.  Smith,  82 
Mo.  App.  390. 

Nebraska.  —  Royal  Neighbors  of  America  v. 
Wallace,  (Neb.  1904)  99  N.  W.  Rep.  256. 

New  Hampshire.  —  Anderson  v.  Scott,  70  N. 
H.  350  ;  Spead  v.  Tomlinson,  (N.  H.  1904)  59 
Atl.  Rep.  376. 

New  York.- — L.  D.  Garrett  Co.  v.  Applcton, 
101  N.  Y.  App.  Div.  507;  Benedict  v.  Guardian 
Trust  Co.,  91  N.  Y.  App.  Div.  103,  affirmed  180 
N.  Y.  558;  Darling  v.  Klock,  33  N.  Y.  Apr>. 
Div.  270,  affirmed  165  N.  Y.  623  ;  Frank  v. 
Bradley,  etc.,  Co.,  42  N.  Y.  App.  Div.  178; 
Slayback  v.  Raymond,  93  N.  Y.  App.  Div.  326, 

Oregon.  —  Martin  v.  Eagle  Development  Co., 
41  Oregon  448. 

Pennsylvania.  —  Devers  v.  Sollenberger,  25 
Pa.  Super.  Ct.  64;  Nelson  v.  Steen.  192  Pa. 
St.  581. 

Texas.  —  Hume  v.  Steele,  (Tex.  Civ.  App. 


1900)  59  S.  W.  Rep.  812;  Downes  v.  Self,  28 
Tex.  Civ.  App.  356. 

Washington.  —  Northwestern  Steamship  Co. 
v.  Horton,  29  Wash.  565,  citing  14  Am.  and 
Eng.  Encvc.  of  Law  (2d  ed.)  85. 

Wisconsin.  —  Krause  v.  Busacker,  105  Wis. 
350. 

6.  "  No  Actual  Fraud  Which  Is  Not  Also  Moral 
Fraud."  —  Northwestern  Steamship  Co.  v.  Hor- 
ton, 29  Wash.  565,  quoting  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  85. 

§6.  7.  Knowledge  that  Representation  Is 
False  —  Action  of  Deceit  —  United  States. — 
Sprigg  v.  Commonwealth  Title  Ins.,  etc.,  Co., 
(C.  GA.)  131  Fed.  Rep.  5. 

Arkansas.  —  Hutchinson  v.  Gorman,  7 1  Ark. 
305,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  86. 

Florida.  —  Mizell  v.  Upchurch,  (Fla.  1903)  35 
So.  Rep.  9. 

Georgia.  —  Cooley  v.  King,  113  Ga.  1163. 

Illinois.  —  Miller  v.  John,  1 1 1  111.  App.  56, 
affirmed  208  111.  173;  John  V.  Farvvell  Co.  v. 
Nathanson,  99  111.  App.  185. 

Iowa.  —  Boddy  v.  Henry,  113  Iowa  462; 
Warfield  v.  Clark,  118  Iowa  69;  Riley  v.  Bell, 
120  Iowa  618;  Mentzer  v.  Sargeant,  115  Iowa 
527- 

Maryland.  —  Cahill  v.  Applegarth,  98  Md.  493. 
See  also  Standard  Horseshoe  Co.  v.  O'Brien, 
91  Md.  751,  46  Atl.  Rep.  346. 

Missouri.  —  Summers  v.  Metropolitan  L.  Ins. 
Co.,  90  Mo.  App.  691  ;  Lovelace  v.  Suter,  93  Mo. 
App.  429;  Green  V.  Worman,  83  Mo.  App.  568; 
Culver  v.  Smith,  82  Mo.  App.  390. 

New  York.  — ■  Clover  Farms  Co.  v.  Schubert, 
(Supm.  Ct.  App.  T.)  46  Misc.  (N.  Y.)  434; 
Ettlinger  v.  Weil,  94  N.  Y.  App.  Div.  291. 

Pennsylvania.  —  Anderson  v.  Snyder/,  14  Pa. 
Super.  Ct.  424. 

South  Carolina.  —  Poag  v.  Charlotte  Oil,  etc., 
Co..  61  S.  Car.  190,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  86. 

Washington.  —  Northwestern  Steamship  Co. 
v.  Horton,  29  Wash.  565,  quoting  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  86. 

88.  1.  Distinction  Between  Deceit  and  War- 
ranty. —  Poag  v.  Charlotte  Oil.  etc.,  Co.,  61  S. 
Car.  1  go,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  88;  Northwestern  Steamship  Co. 
v.  Horton,  29  Wash.  565,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  88. 

3.  Sales  of  Real  Property.  —  Paretti  v.  Rebe- 
nack. 81  Mo.  Apn.  494. 

4.  Williams  v.  Wilson,  101  111.  App.  541. 

5.  Sales  of  Personal  Property.-  Mason  V.  Thorn- 
ton, (Ark.  1905)  84  S.  W.  Rep.  1048;  Bo.ldy 
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(3)  Representations  as  to  Solvency  or  Credit  —  Of  Another.  —  See  note  2. 
Condition  of  Corporation.  —  See  note  4. 

(5)  View  that  Knowledge  of  Falsity  Is  Not  Necessary.  —  See  note  5. 

b.  RESCISSION  OF  CONTRACT  AT  LAW  —  General  Rule.  —  See  note  I. 

c.  The  Rule  IN  Equi  ty  —  (2)  Rescission  and  Cancellation. — See 


See  note  1. 

d.  Constructive  Knowledge  of  Falsity  —  (1)  In  General. — 
See  note  4. 

(2)  Circumstances  Imposing  Duty  to  Know  the  Facts  —  (a)  in  General. 
—  See  note  5. 

06.     (b)  Facts  Putting  One  on  Inquiry.  — See  note  I. 

(0)  Representations  by  Officers  of  Corporations.  —  See  note  2. 
97.    (4)  Reckless  Statements.  —  See  notes  1,  2,  3. 

00.  (5)  False  Assumption  of  Knowledge  —  Affirmation  of  Knowledge.  —  See 
note  [. 


v.  Henry,  113  Iowa  462;  Edwards  v.  Noel,  88 
Mo.  App.  434 ;  Poag  v.  Charlotte  Oil,  etc.,  Co., 
61  S.  Car.  190. 

89.  2.  Representations  as  to  Solvency  or 
Credit  of  Another.  —  Jacobs  v.  Marks,  83  111.  App. 
156,  affirmed  183  111.  533. 

4.  Representation  by  Officer  as  to  Condition  of 
Corporation.  —  Sec  Henry  v.  Dennis,  93  Me. 
106. 

DO.  5.  View  that  Knowledge  of  Falsity  or 
Recklessness  Is  Not  Necessary.  —  Newman  v.  Claf- 
iin  Co.,  107  Ga.  89  ;  Bishop  v.  Seal,  87  Mo.  App. 
256;  Bauer  v.  Taylor,  (Neb.  1904)  98  N.  W. 
Rep.  29  ;  Hitchcock  v.  Gothenburg  Water  Power 
Co.,  (Neb.  1903)  95  N.  W.  Rep.  638;  Foulks 
Accelerating  Air  Motor  Co.  v.  Thies,  26  Nev. 
158;  McCord-Collins  Commerce  Co.  v.  Levi,  21 
Tex.  Civ.  App.  109;  Texas  Cotton  Products  Co. 
v.  Denny,  (Tex.  Civ.  App.  1903)  78  S.  W.  Rep. 
557;  Beatty  v.  Bulger,  28  Tex.  Civ.  App.  117. 

91.  1.  Rescission  of  Contract  at  Law  —  Cases 
Requiring  Knowledge  of  Falsity.  —  Powell  v.  F. 
C.  Linde  Co.,  58  N.  Y.  App.  Div.  261,  affirmed 
171  N.  Y.  675. 

93.  2.  Rescission  and  Cancellation  of  Contracts 
and  Conveyances  —  Cases  Holding  Knowledge  of 
Falsity  Necessary. —  Patent  Title  Co.  v.  Stratton, 
95  Fed.  Rep.  745;  Jones  v.  Foster,  175  111.  459; 
Wenegar  v.  Bollenbach,  180  111.  222;  Coolidge 
v.  Rhodes,  199  111.  24. 

Executed  Contract.  —  See  Seddon  v.  North 
Eastern  Salt  Co.,  (1905)  1  Ch.  326. 

94.  1.  View  that  Knowledge  of  Falsity  Is 
Not  Necessary  in  Equity.  —  Newman  v.  Claflin 
Co.,  107  Ga.  89;  Weise  v.  Grove,  123  Iowa 
585 ;  Cabaness  v.  Holland,  19  Tex.  Civ.  App. 
383  ;  Hart  v.  Moulton,  104  Wis.  349,  76  Am. 
St.  Rep.  881. 

95.  4.  Constructive  Knowledge  of  Falsity  of 
Representation. —  Stevens  z».  Alabama  State  Land 
Co.,  121  Ala.  450;  Lampman  v.  Lampman,  ti8 
Iowa  140;  Jack  v.  Hixon,  23  Pa.  Super.  Ct. 
453 ;  Devers  v.  Sollenberger,  25  Pa.  Super. 
Ct.  64- 

5.  Circumstances  Imposing  Duty  to  Have 
Knowledge.  —  Ricker  v.  Sanitary  Dist..  89  Fed. 
Rep.  251,  reversed  (C.  C.  A.)  91  Fed.  Rep.  833; 
Patent  Title  Co.  v.  Stratton,  95  Fed.  Rep.  745  ; 
Sprigg  v.  Commonwealth  Title  Ins.,  etc.,  Co., 
(C.  C.  A.)  131  Fed.  Rep.  5:  Mashburn  v.  Dan- 
nenberg  Co.,  117  Ga.  567;  Snively  v.  Meixsell. 


97  111.  App.  365 ;  Gallipolis  Furniture  Co.  v. 
Symmes,  10  Ohio  Cir.  Dec.  514,  19  Ohio  Cir. 
Ct.  659;  Hart  v.  Moulton,  104  Wis.  349,  76 
Am.  St.  Rep.  881  ;  Krause  v.  Busacker,  105  Wis. 
350. 

96.  1.  Knowledge  of  Facts  Putting  One  on 
Inquiry. —  Gordon  v.  Irvine,  105  Ga.  144. 

2.  Representations  by  Officers  of  Corporation.  — 

Coolidge  v.  Rhodes,  199  111.  24;  Drake  v.  Hol- 
brook,  (Ky.  1902)  66  S.  W.  Rep.  512. 

97.  1.  Reckless  Statements  —  Knowledge  of 
Falsity  Implied  or  Imputed.  —  Cahill  v.  Apple- 
garth,  98  Md.  493. 

2.  Action  of  Deceit  —  Prevailing  Doctrine  — 
United  States.  —  Simon  v.  Goodyear  Metallic 
Rubber  Shoe  Co.,  (C.  C.  A.)  105  Fed.  Rep.  573; 
Hindman  v.  Louisville  First  Nat.  Bank,  (C.  C. 
A.)  112  Fed.  Rep.  931. 

Arkansas.  —  Hutchinson  v.  Gorman,  71  Ark. 
305- 

Connecticut.  —  Scholfield  Gear,  etc.,  Co.  v. 
Scholfield,  71  Conn.  1. 

District  of  Columbia.  —  Jackson,  etc.,  Co.  v. 
Fay,  20  App.  Cas.  (D.  C.)  105. 

Illinois.  —  Snively  v.  Meixsell,  97  111.  App. 
365;  Miller  v.  John,  208  111.  173. 

Iowa.  —  Riley  v.  Bell,  120  Iowa  618. 

Missouri.  —  Paretti  v.  Rebenack,  81  Mo.  App. 
494;  Edwards  v.  Noel,  88  Mo.  App.  434;  Love- 
lace v.  Suter,  93  Mo.  App.  429  ;  People's  Nat. 
Bank  v.  Central  Trust  Co.,  179  Mo.  648. 

New  York.  —  Ryder  v.  Wall,  (Supm.  Ct.  Spec. 
T.)  29  Misc.  (N.  Y.)  377;  Prahar  v.  Tousey, 
93  N.  Y.  App.  Div.  507. 

Texas.  —  Downes  v.  Self,  28  Tex.  Civ.  App. 
356;  Davis  v.  Driscoll,  22  Tex.  Civ.  App.  14. 

Utah.  —  Whitney  v.  Richards,  17  Utah  226. 

Wisconsin.  —  Krause  v.  Busacker,  105  Wis. 
350. 

3.  Rescission  or  Cancellation  of  Contracts  and 
Conveyances.  — -  Devers  v.  Sollenberger.  25  Pa. 
Super.  Ct.  64;  Whitney  v.  Richards,  17  Utah 

226. 

99.  1.  False  Assumption  of  Knowledge  —  Ex- 
press Affirmation  of  Knowledge  —  Iowa.  —  Riley 
v.  Bell,  120  Iowa  618. 

Maryland.  —  Cahill  v.  Applegarth,  98  Md. 
493- 

Missouri.  —  People's  Nat.  Bank  v.  Central 
Trust  Co..  179  Mo.  648. 

New  York.  —  Frank  v.  Bradley,  etc.,  Co.,  42 
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99.     Positive  Statements  as  to  One's  Own  Knowledge.  —  See  note  3. 

101.  /.  False  Warranty.  —  See  notes  4,  5. 

102.  g.  Representations  on  Information  Received  from  Others. 
—  See  note  3. 

i.  Representations  by  Agents  and  Partners  —  By  Agent. — 

See  note  6. 

By  Partner.  —  See  note  7. 

3.  Intention  that  Representation  Shall  Deceive  —  a.  In  General.  — 

See  note  8. 


N.  Y.  App.  Div.  178;  Prahar  v.  Tousey,  93  N. 
Y.  App.  Div.  507. 

Rhode  Island.  —  Piche  v.  Robbins,  24  R.  I. 
325. 

Texas.  —  Davis  v.  Driscoll,  22  Tex.  Civ.  App. 
14. 

Vermont.  —  Johnson  v.  Cate,  75  Vt.  100. 

99.  3.  Positive  Statement  as  to  One's  Own 
Knowledge  — Arkansas.  —  Hutchinson  v.  Gor- 
man, 71  Ark.  305;  Louisiana  Molasses  Co.  v. 
Ft.  Smith  Wholesale  Grocery  Co.,  73  Ark.  542. 

District  of  Columbia.  —  Browning  v.  National 
Capital  Bank,  13  App.  Cas.  (D.  C.)  t. 

Georgia.  ■ —  Newman  v.  Claflin  Co.,  107  Ga.  89. 

Illinois.  —  Snively  v.  Meixsell,  97  111.  App. 
365;  Miller  v.  John,  111  111.  App.  56,  affirmed 
208  111.  173. 

Maine.  —  Braley  v.  Powers,  92  Me.  203. 

Maryland.  —  Cahill  v.  Applegarth,  98  Md.  493. 

Massachusetts.  —  Arnold  v.  Teel,  182  Mass.  1. 

Missouri. —  Paretti  V.  Rebenack,  81  Mo.  App. 
494;  Culver  v.  Smith,  82  Mo.  App.  390;  Ed- 
wards v.  Noel,  88  Mo.  App.  434 ;  Lovelace  v. 
Suter,  93  Mo.  App.  429  ;  Chase  v.  Rusk,  90  Mo. 
App.  25  ;  Live  Stock  Remedy  Co.  v.  White,  90 
Mo.  App.  498. 

Nebraska.  —  Gerner  v.  Yates,  61  Neb.  100. 

New  Hampshire.  —  Anderson  v.  Scott,  70  N. 
H.  350. 

New  York.  —  L.  D.  Garrett  Co.  v.  Appleton, 
101  N.  Y.  App.  Div.  507;  Ryder  v.  Wall,  (Supm. 
Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  377. 

Oregon.  —  Martin  v.  Eagle  Development  Co., 
41  Oregon  448. 

Pennsylvania.  —  Jack  v .  Hixon,  23  Pa.  Super. 
Ct.  453;  Thompson  v.  Chambers,  13  Pa.  Super. 
Ct.  213. 

Texas.  —  Texas  Cotton  Products  Co.  v. 
Denny,  (Tex.  Civ.  App.  1903)  78  S.  W.  Rep. 
SS7 ;  McCord-Collins  Commerce  Co.  v.  Levi,  21 
Tex.  Civ.  App.  109. 

101.  4.  Ontario  Insurance  Corporations  Act 

—  Policy  Avoided  for  Material  Statements  Untrue. 

—  Jordan  V.  Provincial  Provident  Inst.,  28  Can. 
Sup.  Ct.  554. 

5.  Trenchard  v.  Kell,  127  Fed.  Rep.  596;  Live 
Stock  Remedy  Co.  v.  White,  90  Mo.  App.  498  ; 
Piche  v.  Robbins,  24  R.  I.  325. 

102.  3.  Title  to  Land  —  Certificate  of  Town 
Clerk  and  Advice  of  Counsel.  —  No  fraud  can  be 
imputed  by  law  to  one  who  makes  representa- 
tions as  to  the  title  to  real  estate  in  honest 
reliance  on  the  certificate  of  the  town  clerk 
and  the  advice  of  counsel.  Elwcll  v.  Russell, 
71  Conn.  462. 

6.  Agent's  Knowledge  Imputable  to  Principal. 

—  Summers  v.  Metropolitan  L.  Ins.  Co.,  90  Mo. 
App.  691  ;  Delouche  v.  Metropolitan  L.  Ins.  Co., 
69  N.  H.  587;  Argentine  Min.  Co.  v.  Benedict, 
18  Utah  183. 


7.  Notice  to  One  Partner.  —  Gill  v.  First  Nat. 
Bank,  (Tex.  Civ.  App.  1898)  47  S.  W.  Rep.  751. 

8.  Intention  that  Representation  Shall  Deceive 

—  United  States.  —  American  Alkali  Co.  v. 
Salom,  (C.  C.  A.)  131  Fed.  Rep.  46;  Sprigg  v. 
Commonwealth  Title  Ins.,  etc.,  Co.,  (C.  C.  A.) 
131  Fed.  Rep.  5;  Bartol  v.  Walton,  etc.,  Co.,  92 
Fed.  Rep.  13  ;  Old  Colony  Trust  Co.  v.  Dubuque 
Light,  etc.,  Co.,  89  Fed.  Rep.  794. 

Alabama. — ■  Bomar  v.  Rosser,  131  Ala.  215; 
King  v.  White,  119  Ala.  429. 

Arkansas.  —  Hutchinson  v.  Gorman,  71  Ark. 
305 ;  Louisiana  Molasses  Co.  v.  Ft.  Smith 
Wholesale  Grocery  Co.,  73  Ark.  542  ;  Mason  v. 
Thornton,  (Ark.  1905)  34  S.  W.  Rep.  1048. 

California.  —  Nisson  v.  Hood,  140  Cal.  224. 

Connecticut.  —  Scholfield  Gear,  etc.,  Co.  v. 
Scholfield,  71  Conn.  1  ;  Wilson  v.  Nichols,  72 
Conn.  173. 

District  of  Columbia.  —  Browning  v.  National 
Capital  Bank,  13  App.  Cas.  (D.  C.)  1. 

Florida.  — Mizell  v.  Upchurch,  (Fla.  1903)  35 
So.  Rep.  9. 

Georgia.  —  Northwestern  L.  Ins.  Co.  v.  Mont- 
gomery, 116  Ga.  799;  Fenley  v.  Moody,  104  Ga. 
790;  Brooke  v.  Cole,  108  Ga.  251. 

Illinois.  —  Miller  v.  John,  208  111.  173  ;  Ameri- 
can Ins.  Co.  v.  France,  11 1  111.  App.  382;  Kehl 
v.  Abram,  210  111.  218,  102  Am.  St.  Rep.  158; 
Coolidge  v.  Rhodes,  96  111.  App.  17,  reversed 
199  III.  24;  Stockham  v.  Adams,  96  111.  App. 
152;  Hale  Elevator  Co.  v.  Hale,  201  111.  131. 

Iozva.- — -Ley  v.  Metropolitan  L.  Ins.  Co.,  120 
Iowa  203;  Higbee  v.  Trumbauer,  112  Iowa  74. 

Kansas.  —  Fountain  v.  Kenney,  66  Kan.  797. 

Kentucky. —  Dinwiddie  v.  Stone,  (Ky.  1899) 
52  S.  W.  Rep.  814. 

Maine.  —  Henry  v.  Dennis,  95  Me.  24. 

Maryland.  —  See  Standard  Horseshoe  Co.  v. 
O'Brien,  91  Md.  751,  46  Atl.  Rep.  346. 

Massachusetts.  —  Cocke  v.  Greene,  180  Mass. 
525;  Walker  v.  Russell,  186  Mass.  69. 

Missouri.  —  Hequembourg  v.  Edwards,  155 
Mo.  514;  Green  v.  Worman,  83  Mo.  App.  568; 
Thompson  v.  Irwin,  76  Mo.  App.  418. 

Nebraska.  —  Stuart  v.  Staplehurst  Bank,  57 
Neb.  569  ;  Royal  Neighbors  of  America  v.  Wal- 
lace, (Neb.  1904)  99  N.  W.  Rep.  256. 

New  Hampshire.  —  Spead  v.  Tomlinson,  (N. 
H.  1904)  59  Atl.  Rep.  376. 

New  York.  —  L.  D.  Garrett  Co.  v.  Appleton, 
tot  N.  Y.  App.  Div.  507;  Jones  v.  Janes, 
(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  360; 
Mahoney  v.  O'Neill,  (Supm.  Ct.  App.  T.)  36 
Misc.  (N.  Y.)  795 ;  Grosjcan  v.  Galloway,  82 
N.  Y.  App.  Div.  380;  Jackson  v.  Foley,  53  N. 
Y.  App.  Div.  97  ;  Powell  v.  F.  C.  Linde  Co.,  58 
N.  Y.  App.  Div.  261,  affirmed  171  N.  Y.  675; 
Hernstein  v.  Lester,  (Supm.  Ct.  App.  T.)  84 
N.  Y.  Supp.  496;  Ward  v.  Petrie,  92  Hun  (N. 
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M>«1.     Representations  Calculated  to  Deceive.  —  See  note  3. 

Representations  as  to  Solvency  or  Credit.  —  See  notes  4,  5. 

b.  Presumption  of  Intent  from  Knowledge.  —  See  note  7. 
104.   d.  Dishonesty"  of  Motive  or  Intention.  —  See  note  2. 
100.    VIII.  Acting  upon  Representations  —  1.  General  Rule  that  Repre- 
sentations Must  Be  Relied  Upon.  —  See  note  8. 


\.)  605,  affirmed  157  N.  Y.  301,  68  Am.  St. 
Kep.  790 ;  Pinckney  v.  Darling,  3  N.  Y.  App. 
DiVi  553,  affirmed  158  N.  Y.  728;  Frank  v. 
Bradley,  etc.,  Co.,  42  N.  Y.  App.  Div.  178; 
Darling  v.  Klock,  33  N.  Y.  App.  Div.  270,  af- 
firmed 165  N.  Y.  623. 

Ohio.  —  Northwestern  Mut.  L.  Ins.  Co.  v. 
Risley,  12  Ohio  Cir.  Dec.  186,  22  Ohio  Cir.  Ct. 
160. 

Oregon.  —  ■  Martin  v.  Eagle  Development  Co., 
41  Oregon  448. 

Pennsylvania.  —  Devers  v.  Sollenberger,  25 
Pa.  Super.  Ct.  64. 

Texas.  —  Wuest  v.  Moehrig,  24  Tex.  Civ. 
App.  124;  Hume  v.  Steele,  (Tex.  Civ.  App. 
1900)  59  S.  W.  Rep.  812;  Downes  v.  Self,  28 
Tex.  Civ.  App.  356  ;  Jones  v.  Gulf,  etc.,  R.  Co., 
32  Tex.  Civ.  App.  198;  Collinson  v.  Jefferies, 
21  Tex.  Civ.  App.  653. 

Utah. — -Whitney  v.  Richards,  17  Utah  226. 

Virginia.  —  Dudley  v.  Minor,  100  Va.  728; 
Owens  v.  Boyd  Land  Co.,  95  Va.  560 ;  Tram,- 
niell  v.  Ashworth,  99  Va.  646 ;  Scott  v.  Boyd, 
101  Va.  28. 

West  Virginia.  —  Medley  v.  German  Alliance 
Ins.  Co.,  55  W.  Va.  342. 

Wisconsin.  —  Hart  v.  Moulton,  104  Wis.  349, 
-f\  Am.  St.  Rep.  881  ;  Allen  v.  Frawley,  106 
Wis.  638. 

103.  3.  Acts  and  Declarations  Showing  Intent. 

An  intent  to  deceive  may  be  shown  by  acts 
and  declarations,  and  if  a  party  is  guilty  of  an 
ict  which  defrauds  another,  his  declarations 
that  his  intentions  were  honest  cannot  be  taken 
as  sufficient  to  overthrow  the  act.  Brown  v. 
J.  I.  Case  Plow  Works,  9  Kan.  App.  685. 

4.  Representation  as  to  Solvency  and  Credit  of 
Another.  —  Northwestern  Steamship  Co.  v.  Hor- 
ton,  29  Wash.  565,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  103. 

5.  Representations  as  to  One's  Own  Financial 
Condition.  —  Clement  v.  Swanson,  110  Iowa  106. 

7.  Intent  Presumed  from  Knowledge  of  Falsity. 

—  Central  of  Georgia  R.  Co.  v.  Goodwin,  120 
Ga.  83,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  103;  Northwestern  L.  Ins.  Co.  v.  Mont- 
gomery, 116  Ga.  799;  People's  Nat.  Bank  v. 
Central  Trust  Co.,  179  Mo.  648. 

1 04.  2.  Actual  Dishonesty  of  Motive  or  Inten- 
tion Not  Necessary.  —  Browning  v.  National  Capi- 
t  l  Bank,  13  App.  Cas.  (D.  C.)  1  ;  John  V. 
F^rweil  Co.  v.  Nathanson,  99  111.  App.  185. 

106.    8.  Representations  Must  Be  Acted  Upon 

—  England. —  See  Burrows  v.  Rhodes,  (1899) 

1  Q.  B.  816. 

Canada.  —  Doucet  v.  Clerex,  23  Quebec  Super. 
Ct.  107. 

United  States.  —  Bartol  v.  Walton,  etc.,  Co., 

02  Fed.  Rep.  13;  Sprigg  v.  Commonwealth  Title 
Ins.,  etc.,  Co.,  (C.  C.  A.)  131  Fed.  Rep.  5; 
American  Alkali  Co.  v.  Salom,  (C.  C.  A.)  131 
Fed.  Rep.  46 ;  Huber  v.  Guggenheim,  89  Fed. 
Rep.  598. 


Alabama. —  Bomar  v.  Rosser,  131  Ala.  215; 
Hooper  v.  Whitaker,  130  Ala.  324. 

Arkansas.  —  Hutchinson  v.  Gorman,  71  Ark. 
305;  Mason  v.  Thornton,  (Ark.  1905)  84  S.  W. 
Rep.  1048. 

California.  —  Dow  v.  Swain,  125  Cal.  674. 

Colorado.  —  American  Nat.  Bank  v.  Ham- 
mond, 25  Colo.  367;  Oakes  v.  Miller,  11  Colo. 
App.  374. 

Connecticut.  —  Wilson  v.  Nichols,  72  Conn. 
173;  Lovejoy  v.  Isbell,  73  Conn.  368. 

Delaware.  —  Clayton  v.  Cavender,  1  Marv. 
(Del.)  191  ;  Journal  Printing  Co.  v.  Maxwell,  1 
Penn.  (Del.)  511;  Freeman  v.  Topkis,  1  Marv. 
(Del.)  174. 

District  of  Columbia.  —  Browning  v.  National 
Capital  Bank,  13  App.  Cas.  (D.  C.)  1  ;  Jackson, 
etc.,  Co.  v.  Fay,  20  App.  Cas.  (D.  C.)  105. 

Florida.  —  Stackpole  v.  Hancock,  40  Fla.  362  ; 
Mizell  v.  Upchurch,  (Fla.  1903)  35  So.  Rep.  9. 

Georgia.  —  Northwestern  L.  Ins.  Co.  v.  Mont- 
gomery, 116  Ga.  799;  Newman  v.  Claflin  Co., 
107  Ga.  89;  Fenley  v.  Moody,  104  Ga.  790. 

Illinois. — John  V.  Farwell  Co.  v.  Nathanson, 
99  111.  App.  185;  Dickinson  v.  Atkins,  100  111. 
App.  401  ;  Williams  v.  Wilson,  101  .  111.  App. 
541;  Stockham  v.  Adams,  96  111.  App.  152; 
Coolidge  v.  Rhodes,  96  111.  App.  17,  reversed 
199  111.  24;  Wenegar  v.  Bollenbach,  180  111. 
222;  Jacobs  v.  Marks,  83  111.  App.  156,  affirmed 
183  111.  533;  Miller  v.  John,  208  111.  173;  Kehl 
v.  Abram,  210  111.  218;  Hale  Elevator  Co.  v. 
Hale,  201  111.  131  ;  Tilden  v.  Blackwell,  94  111. 
App.  605. 

Indiana.  —  Ludwig  v.  Petrie,  32  Ind.  App.  550. 

Iowa.  —  Riley  v.  Bell,  120  Iowa  618;  Sykes 
v.  Reiher,  (Iowa  1902)  91  N.  W.  Rep.  920; 
Burnett  v.  Hensley,  118  Iowa  575  ;  Levi'.  Metro- 
politan L.  Ins.  Co.,  120  Iowa  203. 

Kansas.  — ■  Provident  Loan  Trust  Co.  v.  Mc- 
intosh, 68  Kan.  452,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  106;  Lesem  v.  Miller, 
10  Kan.  App.  579,  62  Pac.  Rep.  538;  Missouri 
Pac.  R.  Co.  v.  Goodholm,  61  Kan.  758. 

Kentucky.  —  Pineville  Land,  etc.,  Co.  v.  Hol- 
lingsworth,  (Ky.  1899)  53  S.  W.  Rep.  279;  Din- 
widdie  v.  Stone,  (Ky.  1899)  52  S.  W.  Rep.  814; 
Coffey  v.  Hendrick,  (Ky.  1901)  65  S.  W.  Rep. 
127. 

Maine.  —  Henry  v.  Dennis,  95  Me.  24. 

Maryland.  ■ —  Cahill  v.  Applegarth,  98  Md.  493. 

Massachusetts.  —  Arnold  v.  Teel,  182  Mass. 
1  :  Fottler  v.  Moseley,  185  Mass.  563;  Cocke  v. 
Green-;.  180  Mass.  525;  Lee  v.  Tarplin,  183 
Mass.  52. 

Minnesota.  —  Mountain  v.  Day,  91  Minn.  249. 

Missouri.  —  Meier  v.  Jackson,  78  Mo.  App. 
396;  Hequembourg  v.  Edwards,  155  Mo.  ^4; 
Estes  v.  Desnoyers  Shoe  Co.,  155  Mo.  s"7; 
Paretti  v.  Rebenack,  81  Mo.  App.  404  :  Culver 
v,  Smith,  82  Mo.  App.  390;  Edwards  v.  Noel, 
88  Mo.  App.  434  ;  Rhodes  v.  Dickerson,  05  Mo. 
App.  395  ;  Chase  v.  Rusk,  90  Mo.  App.  25. 
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108.  See  note  i. 

109.  2.  Knowledge  or  Belief  that  Representation  Is  False — a.  In  Gen- 
eral. —  See  note  5. 

110.  b.  When  Knowledge  May  Be  Inferred.  — See  note  3. 

111.  e.  Agent's  Knowledge  Imputable  to  Principal.  —  See 
note  4. 

3.  Effect  of  Independent  Examination  or  Investigation. —  See  note  5. 

112.  Artifice  to  Prevent  Ascertaining  the  Truth.  —  See  note  5. 

4.  Ignorance  of  Representation.  —  See  note  6. 

113.  6.  Several  Inducements  Contributing  —  a.  In  General.  —  See 
note  5. 


Nebraska.  —  McKibbin  v.  Day,  (Neb.  1904) 
98  N.  W.  Rep.  84S  ;  Stuart  v.  Staplehurst  Bank, 
57  Neb.  569 ;  Murphey  v.  Illinois  Trust,  etc., 
Bank,  57  Neb.  519;  Jones  v.  Stewart,  62  Neb. 
207  ;  Hitchcock  v.  Gothenburg  Water  Power, 
etc.,  Co.,  (Neb.  1903)  95  N.  W.  Rep.  638;  Canon 
v.  Farmers'  Bank,  (Neb.  1902)  91  N.  W.  Rep. 
585  ;  Perry  v.  Rogers,  62  Neb.  898. 

New  York.  —  Seis  v.  Plaisantin,  52  N.  Y. 
App.  Div.  206;  Darling  v.  Klock,  33  N.  Y.  App. 
Div.  270,  affirmed  165  N.  Y.  623;  Reynolds  v. 
Leyden,  39  N.  Y.  App.  Div.  650  ;  Frank  v.  Brad- 
ley, etc.,  Co.,  42  N.  Y.  App.  Div.  178;  Ettlinger 
v.  Weil,  94  N.  Y.  App.  Div.  291 ;  Prahar  v. 
Tousey,  93  N.  Y.  App.  Div.  507  ;  Powell  v.  F.  C. 
Linde  Co.,  58  N.  Y.  App.  Div.  261,  affirmed), 
171  N.  Y.  675;  Tindle  v.  Birkett,  57  N.  Y.  App. 
Div.  450,  reversed  171  N.  Y.  520,  89  Am.  St. 
Rep.  822  ;  L.  D.  Garrett  Co.  v.  Clark,  (Supm.  Ct. 
Spec.  T.)  42  Misc.  (N.  Y.)  610,  reversed  102 
N.  Y.  App.  Div.  611  ;  Slayback  v.  Raymond,  93 
N.  Y.  App.  Div.  326  ;  Jackson  v.  Foley,  53  N.  Y. 
App.  Div.  97  ;  Sarasohn  v.  Miles,  52  N.  Y.  App. 
Div.  628,  affirmed  169  N.  Y.  573;  Grosjean  v. 
Galloway,  82  N.  Y.  App.  Div.  380  ;  Mahoney  v. 
O'Neill,  (Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 
79S  ;  Jones  v.  Jones,  (Supm.  Ct.  Spec.  T.)  40 
Misc.  (N.  Y.)  360. 

North  Dakota.  —  Chilson  V.  Houston,  9  N. 
Dak.  498. 

Ohio.  —  Northwestern  Mut.  L.  Ins.  Co.  v. 
Risley,  12  Ohio  Cir.  Dec.  186,  22  Ohio  Cir.  Ct. 
160. 

Oregon.  — ■  Martin  v.  Eagle  Development  Co., 
41  Oregon  448. 

Pennsylvania.  —  Devers  v.  Sollenberger,  25 
Pa.  Super.  Ct.  64. 

Tennessee.  —  Continental  Nat.  Bank  v.  Nash- 
ville First  Nat.  Bank,  108  Tenn.  374. 

Texas.  - —  Cabaness  v.  Holland,  19  Tex.  Civ. 
App.  383  :  McCord-Collins  Commerce  Co.  v. 
Levi,  21  Tex.  Civ.  App.  109  ;  Wuest  v.  Moehrig, 
24  Tex.  Civ.  App.  124;  Hume  v.  Steele,  (Tex. 
Civ.  App.  T900)  59  S.  W.  Rep.  812;  Downes  v. 
Self,  28  Tex.  Civ.  App.  356;  Hollificld  v.  Lan- 
drum,  31  Tex.  Civ.  App.  187;  Jones  v.  Gulf, 
etc.,  R.  Co.,  32  Tex.  Civ.  App.  198;  Interna- 
tional, etc.,  R.  Co.  v.  Shuford,  36  Tex.  Civ.  App. 
251  ;  Collinson  v.  Jefferies,  21  Tex.  Civ.  App. 
653. 

Utah.  —  Whitney  v.  Richards,  17  Utah  226. 

Vireinia.  —  Owens  v.  Boyd  Land  Co.,  95  Va. 
560;  Grosh  v.  Tvanhoe  Land,  etc.,  Co.,  95  Va. 
161:  Dudley  v.  Minor,  100  Va.  728;  Trammell 
j'.  Ashworth,  99  Va.  646 ;  Reed  v.  Gold,  102 
Va.  37- 

Wisconsin.  —  Hart  v.  Moulton,  104  Wis.  349, 


76  Am.  St.  Rep.  881  ;  Allen  v.  Frawley,  106 
Wis.  638;  Krause  v.  Busacker,  105  Wis.  350; 
Shaw  v.  Gilbert,  11 1  Wis.  165. 

Trivial  Representation. — When  a  false  repre- 
sentation is  alleged,  which  is  of  so  trivial  a 
character  that  it  cannot  be  believed  to  have 
affected  the  vendee's  judgment,  it  furnishes  no 
ground  on  which  to  rescind  the  sale.  Garrison 
v.  Technic  Electrical  Works,  59  N.  J.  Eq.  440. 

108.  1.  Provident  Loan  Trust  Co.  v.  Mc- 
intosh, 68  Kan.  460,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  108. 

109.  5.  Representations  Known  to  Be  False 
Not  Fraud. —  Merritt  v.  Morris,  132  Ala.  190; 
Hooper  "'.  Whitaker,  130  Ala.  324;  Merchants', 
etc.,  Bank  v.  Cleland,  (Ky.  1902)  67  S.  W.  Rep. 
386;  Duffy  v.  Metropolitan  L.  Ins.  Co.,  94  Me. 
414;  Estes  v.  Desnoyers  Shoe  Co.,  155  Mo.  577; 
Martin  v.  Eagle  Development  Co.,  41  Oregon 
448. 

110.  3.  When  Knowledge  of  Falsity  of  Rep- 
resentations May  Be  Inferred.  —  Hooper  v.  Whit- 
aker, 130  Ala.  324.  See  also  H.  Hirschberg 
Ootical  Co.  v.  Michaelson,  (Neb.  1901)  95  N. 
W.  Rep.  461. 

111.  4.  Agent's  Knowledge  of  Falsity  of 
Representation.  — ■  Mclntire  v.  Pryor,  173  U.  S. 
38;  Cook  v.  Boyd,  (Iowa  1904)  99  N.  W.  Rep. 
1063;  L.  D.  Garrett  Co.  v.  Clark,  (Supm.  Ct. 
Spec.  T. )  42  Misc.  (N.  Y.)  610,  reversed  102 
N.  Y.  App.  Div.  611.  See  also  Lee  v.  Tarplin, 
183  Mass.  52. 

5.  Effect  of  Independent  Examination  or  Investi- 
gation —  General  Rule —  United  States.  —  Alger 
v.  Keith,  (C.  C.  A.)  105  Fed.  Rep.  105  ;  Brown 
v.  Smith,  109  Fed.  Rep.  26  ;  Stratton  v.  Dines, 
126  Fed.  Rep.  968. 

Kansas.  —  Munkres  v.  McCaskill,  64  Kan. 
516. 

Kentucky.  —  Sohan  v.  Gibson,  (Ky.  1904*)  80 
S.  W.  Rep.  1 1 73  ;  Newton  v.  Levy,  (Ky.  1892) 
82  S.  W.  Rep.  259. 

Mississippi.  — ■  Chicago  Bldg.,  etc.,  Co.  v.  Hig- 
ginbotham,  (Miss.  1901)  29  So.  Rep.  79. 

Ohio.  —  McMullen  v.  Griggs,  23  Ohio  Cir.  Ct. 
417. 

Virginia.  —  West  End  Real  Estate  Co.  v. 
Claiborne,  07  Va.  734. 

Washington.  —  Zilke  7'.  Woodley,  36  Wash.  84. 

112.  5.  Artifice  to  Prevent  Ascertaining  the 
Truth.  —  Alger  v.  Keith,  (C.  C.  A.)  105  Fed. 
Rep.  T05. 

6.  Ignorance  of  Representation.  —  Spript*  v. 
Commonwealth  Title  Ins.,  etc.,  Co..  (C.  C.  A.) 
131  Fed.  Rer>.  5. 

113.  5.  Immaterial  that  Other  Inducements 
Contributed  —  United  Stales.  —  Hindman  v. 
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114.  b.  Representations  Partly  False.  —  See  note  t. 

c.  Reliance  in  Part  on  Examination  or  Investigation.  — 

Sec  note  2. 

115.  IX.  Right  to  Rely  on  Representations  —  1.  In  General.  —  See 

note  7. 

2.  Negligence  in  General.  —  Sec  note  8. 
110.    See  note  1. 

117.  Reason  for  the  Doctrine.  —  See  note  I. 
Estoppel  by  False  Representations.  —  See  note  3. 

118.  6.  Commendatory  Expressions  and  Puffing.  —  See  note  4. 

1*20.    9.  Only  Ordinary  Prudence  and  Diligenoe  Required.  —  See  note  1. 

10.  Facts  Peculiarly  Within  Party's  Knowledge  or  Means  of  Knowl- 
edge. —  See  note  3. 


Louisville  First  Nat.  Bank,  (C.  C.  A.)  112  Fed. 
Rep.  931. 

Alabama.  —  Rice  v.  Gilbreath,  119  Ala.  424. 

Connecticut.  —  Scholfield  Gear,  etc.,  Co.  v. 
Scholfield,  71  Conn.  1. 

Delaware.  —  Thomas  v.  Grise,  1  Penn.  (Del.) 
381. 

Illinois.  —  Snively  v.  Meixsell,97  111.  App.  365. 
Iowa.  —  Dashiel  v.  Harshman,  113  Iowa  283. 
Maine.  —  Braley  v.  Powers,  92  Me.  203. 
Massachusetts.  —  Light  v.  Jacobs,  183  Mass. 
206. 

Vermont.  —  Cameron  v.  Estabrooks,  73  Vt.  73. 

Canada.  —  See  Barnard  v.  Riendeau,  31  Can. 
Sup.  Ct.  234. 

Report  of  Commercial  Agency  —  Statement  of 
Buyer.  —  A  sale  of  goods  made  in  the  faith 
of  the  entire  report  of  a  commercial  agency  as 
to  the  financial  standing  of  the  proposed  buyer, 
and  not  particularly  in  reliance  on  a  statement 
made  by  him  to  the  agency,  cannot  be  rescinded 
because  such  statement  was  false  and  untrue. 
Berkson  v.  Heldman,  58  Neb.  595 ;  Poska  v. 
Stearns,  56  Neb.  541,  71  Am.  St.  Rep.  688. 

114.  1.  Several  Representations  False  in  Part 
Only.  —  Stackpole  v.  Hancock,  40  Fla.  362. 

2.  Reliance  in  Part  upon  Examination  or  Investi- 
gation.—  Dow      Swain,  125  Cal.  674. 

115.  7.  Right  to  Rely  on  Representations. — 
Paretti  v.  Rebenack,  81  Mo.  App.  494;  Davis 
Vt  Phoenix  Ins.  Co.,  81  Mo.  App.  264;  Edwards 
v.  Noel,  88  Mo.  App.  434 ;  Hamilton  Brown 
Shoe  Co.  v.  Milliken,  62  Neb.  116.  See  Driver 
v.  White,  (Tenn.  Ch.  1898)  51  S.  W.  Rep.  994- 
See  also  Engeman  v.  Taylor,  46  W.  Va.  669. 

8.  Exercise  of  Ordinary  Diligence  Question  for 
Jury.  —  Summerour  v.  Pappa,  119  Ga.  1  ;  Davis 
Sewing  Mach.  Co.  v.  Crutchfield,  117  Ga.  873; 
Kehl  v.  Abram,  210  111.  218,  102  Am.  St.  Rep. 
158,  affirming  112  111.  App.  77. 

116.  I.  United  States.  —  Brown  v.  Smith, 
109  Fed.  Rep.  26;  U.  S.  v.  Beebe,  (C.  C.  A.)  92 
Fed.  Rep.  244,  reversed  180  U.  S.  343;  Ameri- 
can Fine  Art  Co.  v.  Reeves  Pulley  Co.,  (C.  C. 
A.)  127  Fed.  Rep.  808. 

California.  —  Choate  v.  Hyde,  129  Cal.  580; 
Oppenheimer  v.  Clunie,  142  Cal.  313. 

Georgia.  —  Fenley  v.  Moody,  104  Ga.  790. 

Illinois.  —  Jones  v.  Foster,  17s  111.  459;  Wil- 
liams v.  Wilson,  101  111.  App.  541. 

Massachusetts.  —  Lee  v.  Tarplin,  183  Mass.  52. 

Missouri.  —  Mires  v.  Summerville,  85  Mo. 
App.  183;  Davis  v.  Phoenix  Ins.  Co.,  81  Mo. 
App.  264. 


Nebraska.  —  Osborne  v.  Missouri  Pac.  R.  Co., 
(Neb.  1904)  98  N.  W.  Rep.  685. 

Ohio.  —  Graft  v.  Western  Methodist  Book 
Concern,  11  Ohio  Dec.  152,  8  Ohio  N.  P.  240. 

Pennsylvania.  —  Kreamer  v.  Smith,  187  Pa. 
St.  209;  Cote  v.  Christy,  10  Pa.  Super.  Ct.  318. 

Virginia.  —  West  End  Real  Estate  Co.  v. 
Claiborne,  97  Va.  734;  American  Net.,  etc.,  Co. 
v.  Mayo,  97  Va.  182;  Fischer  v.  Lee,  98  Va. 
159- 

Washington.  —  Griffith  v.  Strand,  19  Wash. 
686;  Mulholland  v.  Washington  Match  Co.,  35 
Wash.  315. 

Wisconsin.  — ■  Dowagiac  Mfg.  Co.  v.  Schroe- 
der,  108  Wis.  109;  Bostwick  v.  Mutual  L.  Ins. 
Co.,  116  Wis.  392. 

117.  1.  Reason  for  This  Doctrine.  —  Munkres 
v.  McCaskill,  64  Kan.  516,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  117;  Bostwick 
v.  Mutual  L.  Ins.  Co.,  116  Wis.  392,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  117. 

3.  Estoppel.  —  Goree  v.  Goree,  22  Tex.  Civ. 
App.  470;  Bostwick  v.  Mutual  L.  Ins.  Co.,  116 
Wis.  392. 

II*.  4.  Commendatory  Expressions  and 
Puffing.  —  Consumers'  Brewing  Co.  v.  Tobin,  19 
App.  Cas.  (D.  C.)  353,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  118  ;  Terhune  v.  Coker, 
107  Ga.  352  ;  Burnett  v.  Hensley,  118  Iowa  575  ; 
German  Nat.  Bank  v.  Nagel,  (Ky.  1904)  82  S. 
W.  Rep.  433;  Boles  v.  Merrill,  173  Mass.  491, 
73  Am.  St.  Rep.  308. 

120.  1.  Only  Ordinary,  Not  Extraordinary, 
Diligence  Required.  —  Thomas  v.  Grise,  1  Penn. 
(Del.)  381  ;  Osborne  v.  Missouri  Pac.  R.  Co., 
(Neb.  1904)  98  N.  W.  Rep.  685  ;  Shaw  v.  Gil- 
bert, in  Wis.  165.  See  also  Dickinson  v.  At- 
kins, 100  111.  App.  401  ;  Riley  v.  Bell,  120  Iowa 
618;  Kaiser  v.  Nummerdor,  120  Wis.  234. 

3.  Facts  Peculiarly,  though  Not  Exclusively, 
Within  Party's  Knowledge.  —  United  States.  — 
Old  Colony  Trust  Co.  z\  Dubuque  Light,  etc., 
Co.,  89  Fed.  Rep.  794. 

Alabama.  —  King  v.  White,  119  Ala.  429; 
Rice  v.  Gilbreath,  119  Ala.  424. 

California. — -Dow  v.  Swain,  125  Cal.  674. 

Colorado.  —  Oakes  v.  Miller,  11  Colo.  App. 
374- 

Connecticut.  —  Wilson  v.  Nichols,  72  Conn. 
173:  Shelton  v.  Healy,  74  Conn.  265. 

Delaware.  —  Thomas  v.  Grise.  1  Penn.  (Del.) 
381. 

Georgia.  —  Fenley  v.  Moody,  104  Ga.  790. 
Idaho.  —  Watson  v.  Molden,  (Idaho  1905)  79 
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121.  Opportunity  to  Ascertain  the  Truth.  —  See  note  2. 
Employment  of  Another  to  Make  an  Examination.  —  See  note  3. 

122.  11.  Doctrine  that  Inquiry  Is  Not  Necessary  if  Representation  Is  Positive. 

—  See  notes  2,  3,  4. 

12.  Relation  of  Trust  or  Confidence  —  a.  In  General.  —  See  note  5. 

b.  PARTICULAR  RELATIONS  —  Trustee  and  Beneficiary,  Principal  and  Agent, 
—  See  note  7. 
See  note  2. 

c.  Confidence  Actually  Reposed.  —  See  notes  6,  7. 

13.  Artifice  to  Prevent  Inquiry  or  Knowledge.  —  See  note  8. 

14.  Representations  by  Third  Persons  — ■  Collusion.  —  See  note  I. 

15.  Particular  Representations  —  b.  Representations  as  to  Value. 

—  See  note  7. 

125.  Market  Price  or  Value  —  Where  Parties  Deal  on  Equal  Footing.  —  See  note  I. 
Parties  Not  Dealing  at  Arm's  Length  and  on  Equal  Terms.  —  See  notes  2,  3. 

126.  Property  Situated  at  a  Distance.  —  See  note  2. 

c.  Representations  as  to  Rental,  Income,  or  Profits.  — 
See  notes  6,  7. 


Partners,  Etc 

123. 


124. 


Pac.  Rep.  503,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  120. 

Illinois.  —  Haines  v.  Downey,  86  111.  App.  373. 

Indiana.  —  Coulter  v.  Clark,  160  Ind.  311. 

Iowa.  —  McDowell  v.  Caldwell,  116  Iowa  475  ; 
Riley  v.  Bell,  120  Iowa  618. 

Missouri.  —  Chase  v.  Rusk,  90  Mo.  App.  25. 

Nebraska.- — •  McKibbin  v.  Day,  (Neb.  1904) 
98  N.W.  Rep.  845  ;  Perry  v.  Rogers,  62  Neb.  898. 

Texas.  —  Jones  v.  Gulf,  etc.,  R.  Co.,  32  Tex. 
Civ.  App.  198. 

W  ashington.  —  Mulholland  v.  Washington 
Match  Co.,  35  Wash.  315. 

Wisconsin.  —  Bostwick  v.  Mutual  L.  Ins.  Co., 
116  Wis.  392,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  120;  Horton  v.  Lee,  106  Wis. 
439;  Krause  v.  Busacker,  105  Wis.  350;  Benal- 
kin  v.  Guthrie,  m  Wis.  554;  Hubbard  v.  Mc- 
Lean, 115  Wis.  9. 

121.  2.  Dow  v.  Swain,  125  Cal.  674. 

3.  Employment  of  Third  Person  to  Make 
Examination. —  Dow  v.  Swain,  125  Cal.  674; 
Mulholland  v.  Washington  Match  Co.,  35  Wash. 
315- 

122.  2.  Doctrine  that  No  Inquiry  Necessary 
Where  Representation  Is  Positive.  —  Dow  v. 

Swain,  125  Cal.  674;  Watson  v.  Molden,  (Idaho 
1905)  79  Pac.  Rep.  503,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  122;  Leonard  v. 
Springer,  98  111.  App.  530,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  122,  reversed  197  111. 
532;  Swinney  v.  Patterson,  25  Nev.  411.  See 
also  Perry  v.  Rogers,  62  Neb.  898. 

3.  Hunt  v.  Barker,  22  R.  I.  18,  84  Am.  St. 
Rep.  812. 

4.  Rule  in  England. —  See  Watson  v.  Molden, 
(Idaho  1905)  79  Pac.  Rep.  503,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  J22. 

5.  Relation  of  Trust  or  Confidence.  —  Hess  v. 
Draffen,  99  Mo.  App.  580;  Potter  v.  Necedah 
Lumber  Co.,  105  Wis.  25. 

7.  Principal  and  Agent.  —  Faust  v.  Hasford, 
119  Iowa  97;  Tilden  v.  HIackwcll,  94  111.  App. 
605. 

123.  2.  Persons  Jointly  Entering  into  Busi- 
ness Enterprise. — -Johnson  v.  Gavitt,  114  Iowa 
183  :  Hess  v.  Draffen,  99  Mo.  App.  580. 

6.  Known  Trust  and  Confidence  Actually  Re- 


posed. —  King  v.  White,  119  Ala.  429  ;  Haines  v. 
Downey,  86  111.  App.  373;  McDowell  v.  Cald- 
well, 116  Iowa  475;  Slayback  v.  Raymond,  93 
N.  Y.  App.  Div.  326 ;  Atherholt  v.  Hughes,  209 
Pa.  St.  156;  Kreamer  v.  Smith,  187  Pa.  St. 
209  ;  Potter  v.  Necedah  Lumber  Co.,  105  Wis.  25. 

7.  Trust  and  Confidence  Necessarily  Reposed.  — 
Chase  v.  Rusk,  90  Mo.  App.  25. 

8.  Artifice  to  Prevent  Inquiry  or  Knowledge.  — 
Strand  v.  Griffith,  (C.  C.  A.)  97  Fed.  Rep.  854; 
Stackpole  v.  Hancock,  40  Fla.  362 ;  Haines  v. 
Downey,  86  111.  App.  373  ;  -Munkres  v.  McCas- 
kill,  64  Kan.  516;  Frank  v.  Bradley,  etc.,  Co., 
42  N.  Y.  App.  Div.  178;  Corbett  v.  McGregor, 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  278; 
Horton  v.  Lee,  106  Wis.  439. 

124.  1.  Representations  by  Third  Persons.  — 
L.  D.  Garrett  Co.  v.  McComb,  58  N.  Y.  App. 
Div.  419. 

Representations  by  Remote  Vendors  —  No  Re- 
scission. —  Jones  v.  Middlesborough  Town  Lands 
Co.,  106  Ky.  194. 

7.  Mayberry  v.  Rogers,  81  111  App.  581  ; 
Perkins  v.  Embry,  (Ky.  1903)  72  S.  W.  Rep. 
788,  citing  j  4  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  124;  German  Nat.  Bank  7'.  Nagel, 
(Ky.  1904)  82  S.  W.  Rep.  433;  Griffith  v. 
Strand,  iq  Wash.  686. 

125.  1.  Representations  as  to  Market  Price 
Value.  —  Perkins  v.  Embry,  (Ky.  1903)  72  S. 
W.  Rep.  788,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  125. 

2.  Relation'of  Trust  and  Confidence.  —  Perkins 
v.  Embry,  (Ky.  1903)  72  S.  W.  Rep.  788.  citing 
14  Am.  \sd  Eng.  Encyc.  of  Law  (2d  ed.")  125. 

3.  Value  Peculiarly  Within  Knowledge  of  Party 
Making  Representation.  —  Mayberry  v.  Rogers, 
81  111.  App.  581  ;  Perkins  v.  Embry,  (Ky.  1903) 
72  S.  W.  Rep.  788,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  cd.)  125;  Jackson  v.  Foley, 
53  N.  Y.  App.  Div.  97. 

I2<>.  2.  Representations  as  to  Distant  Prop- 
erty. —  Stackpole  v.  Hancock,  40  Fla.  362 ; 
Wenegar  v.  Bollenbnch,  180  111.  222;  Mountain 
v.  Day,  01  Minn.  240;  Bishop  v.  Seal.  87  Mo. 
App.  256  ;  Jackson  v.  Foley,  53  N.  Y.  App.  Div. 
97;  Whitney  v.  Richards,  17  Utah  226. 

6.  Statement  as  to  Rental  or  Income  of  Property. 
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1 1 7.  J.  Representations  as  to  Price  Paid  and  Offers  Made. — 
Slv  notes  I,  2. 

12$.   e.  Representations  as  to  Quality  or  Condition  of  Prop- 

1    .  1  \        Real  Property.  —  See  notes  I,  2. 
I  Personal  Property.  —  See  note  2. 

Property  Situated  at  a  Distance.  —  See  note  6. 

i:*0.  /.  Representations  as  to  Title  and  Incumbrances.  —  See 


g.  Representations  as  to  Location  and  Boundaries.  —  See 


note  2. 

131. 

note  l. 

h.  Representations  as  to  Quantity.  —  See  note  3. 
See  note  1. 

i.  Failure  to  Examine  Records.  —  See  note  2. 

133.  j.  Representations  as  to  Solvency  or  Credit  —  a«  to  solvency 

or  Credit  of  Another.  —  See  note  3. 

8  »t  i.     As  to  One's  Own  Solvency  or  Credit.  —  See  note  I. 

k.  Ignorance  and  Misrepresentation  as  to  Contents  of 

INS  rRUMENT  — -  Ignorance  Without  Misrepresentation.  — -  See  notes  3,  4. 
1  3*>.     Misrepresentation  as  to  Contents.  —  See  notes  I,  2,  3. 

1 117.    X.  Damage  or  Prejudice  —  1.  Necessity  in  General.  —  See  notes  5, 6. 


—  Old  Colony  Trust  Co.  v.  Dubuque  Light,  etc., 
Co.,  89  Fed., Rep.  794;  Sykes  v.  Reiher,  (Iowa 
1902)  91  N.  W.  Rep.  920;  Boles  v.  Merrill,  173 
Mass.  491,  73  Am.  St.  Rep.  308  ;  Seis  v.  Plaisan- 
tin,  52  N.  Y.  App.  Div.  206;  Powell  v.  F.  C. 
Linde  Co.,  49  N.  Y.  App.  Div.  286. 

I2<>.  7.  Statements  as  to  Profits,  —  Nisson  v. 
Hood,  140  Cal.  224;  Boles  v.  Merrill,  173  Mass. 
491,  73  Am.  St.  Rep.  308. 

i  27.  1.  View  that  Statements  as  to  Price 
Paid  and  Offers  Made  Are  Not  Fraud.  —  Mayberry 
v.  Rogers,  81  111.  App.  581  ;  Boles  v.  Merrill,  173 
Mass.  491,  73  Am.  St.  Rep.  308. 

2.  View  that  Such  Representations  Are  Fraud. 

—  Johnson  v.  Gavitt.  114  Iowa  183;  Warren  v. 
Miller,  (Iowa  1904)  99  N.  W.  Rep.  127;  Strick- 
land v.  Graybill,  97  Va.  602  ;  Barnard  v.  Rien- 
deau,  31  Can.  Sup.  Ct.  234. 

12S.  1.  Representations  as  to  Quality  or  Con- 
dition of  Real  Property. —  Lee  v.  Tarplin,  183 
Mass.  52- 

2.  Representations  that  Land  Is  Not  Subject  to 
Overflow.  —  Oakes  v.  Miller,  11  Colo.  App.  374. 

I  '29.  2.  Representations  as  to  Quality  of  Per- 
sonal Property.  —  Griffith  v.  Strand,  19  Wash. 

686. 

6.  Contrary  View.  —  Mountain  v.  Day,  91 
Minn.  249  ;  Bishop  v.  Seal,  87  Mo.  App.  256. 

I.'JO.  2.  Hahl  v.  Brooks,  114  111.  App.  644, 
affirnted  213  111.  134;  Loucks  v.  Taylor,  23  Ind. 
App.  245;  Riley  v.  Bell,  120  Iowa  618;  Bishop 
v.  Seal,  87  Mo.  App.  256  ;  Paretti  v.  Rebenack, 
8r  Mo.  App.  494;  Singleton  v.  Houston,  35  Tex. 
Civ.  App.  10.  See  Corbett  v.  McGregor,  (Tex. 
Civ.  App.  1904)  84  S.  W.  Rep.  278. 

1  3  1 .  1.  Representations  as  to  Boundaries  and 
Location  of  Land.  —  Sykes  v.  Reiher,  (Iowa 
1902)  91  N.  W.  Rep.  920;  Rasmussen  v.  Reedy, 
14  S.  Dak.  15. 

3.  May  Rely  on  Representations  as  to  Quantity 
of  Land. —  Ludwig  v.  Petrie,  32  Ind.  App.  550; 
Boddy  v.  Henry,  113  Iowa  462;  Atherholt  v. 
Hughes,  209  Pa.  St.  156. 

1 32.    1.  Opportunity  to  Examine  —  No  Fraud. 

—  Griffith  v.  Strand,  19  Wash.  686. 


2.  Ordinary  Diligence  Does  Not  Generally  Re- 
quire Examination  of  Records.  —  Kehl  v.  Abram, 
210  111.  218,  102  Am.  St.  Rep.  158;  Faujst  v. 
Hosford,  119  Iowa  97;  Swinney  v.  Patterson, 
25  Nev.  411. 

133.  3.  Representations  as  to  Solvency  or 
Credit  of  Another. —  Dow  v.  Swain,  125  Cal. 
674;  Browning  v.  National  Capital  Bank,  13 
App.  Cas.  (D.  C.)  1.  See  Henry  v.  Dennis,  93 
Me.  106;  Walker  v.  Russell,  186  Mass.  69; 
Shaw  v.  Gilbert,  in  Wis.  165. 

134.  1.  Representations  as  to  One's  Own  Sol- 
vency and  Credit  May  Be  Relied  Upon.  —  Free- 
man v.  Topkis,  1  Marv.  (Del.)  174;  Morris  v. 
Posner,  in  Iowa  335;  Hamilton  Brown  Shoe 
Co.  v.  Milliken,  62  Neb.  116;  Pekin  Plow  Co.  v. 
Wilson,  66  Neb.  115;  Fitchard  v.  Doheny,  .93 
N.  Y.  App.  Div.  9. 

Future  Credit.  —  Goldsmith  v.  Stern,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  869. 

3.  Mere  Ignorance  of  Contents  of  Instrument.  — 
Harrison  v.  Wilson  Lumber  Co.,  119  Ga.  6; 
Magee  v.  Verity,  97  Mo.  App.  486 ;  Johnston  v. 
Covenant  Mut.  L.  Ins.  Co.,  93  Mo.  App.  580  ; 
Osborne  v.  Missouri  Pac.  R.  Co.,  (Neb.  1904) 
98  N.  W.  Rep.  685;  Leszynsky  v.  Ross.  (Supm. 
Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  652;  Gulf,  etc., 
R.  Co.  v.  Fenn,  33  Tex.  Civ.  App.  352  ;  Bo,st- 
wick  v.  Mutual  L.  Ins.  Co..  116  Wis.  302. 

4.  Taking  Advantage  of  Ignorance  of  Illiterate 
Person.  —  Loucks  v.  Tyler,  23  Ind.  App.  245. 

135.  1.  Misrepresentations  as  to  Contents  of 
Instrument.  —  Dunham  Lumber  Co.  v.  Holt,  123 
Ala.  336;  Jones  v.  Foster,  175  111.  459;  Spring 
Garden  Ins.  Co.  v.  Lemmon,  117  Iowa  691; 
Mngee  v.  Verity,  97  Mo.  App.  486. 

2.  View  that  Failure  to  Read  Does  Not  Bar  Re- 
lief. —  Heitsman  v.  Windahl,  125  Iowa  207; 
Alexander  v.  Brogley,  62  N.  J.  L.  584. 

3.  Persons  Illiterate  Unable  to  Read.  —  Gore  v. 
Malsby,  no  Ga.  893;  Pioneer  Cooperage  Co.  v. 
Romanowicz,  186  111.  9;  Indiana,  etc..  R.  Co.  v. 
Fowler,  201  111.  152,  94  Am.  St.  Rep.  158; 
Siblev  v   Holcomb.  104  Ky.  670. 

137.    5.  Damage  or  Prejudice  Is  Necessary  — 
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137. 
138. 
139. 
140. 

note  3. 


2.  Action  of  Deceit.  —  See  note  8. 

3.  Rescission  of  Contract  at  Law.  —  See  note  2. 

4.  Rescission  and  Other  Relief  in  Equity  —  Rescission.  —  See  note  2. 

6.  Sufficiency  of  Damage  or  Prejudice  —  a.   In  General.  —  See 


Amount  of  Damage  Immaterial.  —  See  note  4- 

c.  Necessity  for  Actual  Pecuniary  Damage.  —  See  note  6. 

Rescission  oi  Contracts.  —  See  note  7. 

143.  d.  Contingent  Damages  —  (1)  In  General  —  Rescission  and  cancella- 
tion. —  See  note  2. 

(2)  Future  Damages  Inevitable.  —  See  note  3. 


United  States. — In  re  Pennewell,  (C.  C.  A.) 
119  Fed.  Rep.  139. 

Arkansas.  —  Storthz  v.  Arnold,  (Ark.  1905) 
84  S.  W.  Rep.  1036;  Louisiana  Molasses  Co.  v. 
Ft.  Smith  Wholesale  Grocery  Co.,  73  Ark.  542. 

Connecticut.  —  Wilson  v.  Nichols,  72  Conn. 
173- 

Georgia.  —  Northwestern  L.  Ins.  Co.  v.  Mont- 
gomery, 116  Ga.  799. 

Illinois.  —  Coolidge  v.  Rhodes,  96  111.  App. 
17,  reversed  199  111.  24. 

Indiana.  —  Ludwig  v.  Petrie,  32  Ind.  App. 
55o. 

lozva.  —  Ley  v.  Metropolitan  L.  Ins.  Co.,  120 
Iowa  203. 

Maine.  —  Henry  v.  Dennis,  95  Me.  24. 

Missouri.  —  Bishop  v.  Seal,  87  Mo.  App.  256. 

Nebraska.  —  Carrington  v.  Omaha  L.  Assoc., 
59  Neb.  116;  Jones  v.  Stewart,  62  Neb.  207; 
Canon  ;•.  Farmers'  Bank,  (Neb.  1902)  91  N.  W. 
Rep.  585. 

New  York.  —  Slayback  v.  Raymond,  03  N.  Y. 
App.  Div.  326;  Darling  v.  Klock,  33  N.  Y.  App. 
Div.  270,  affirmed  165  N.  Y.  623;  Reynolds  v. 
Leyden,  39  N.  Y.  App.  Div.  650  ;  Grosjean  v. 
Galloway,  82  N.  Y.  App.  Div.  380. 

North  Dakota. — -Nelson  v.  Grondahl,  12  N. 
Dak.  130. 

Oregon.  —  Martin  v.  Eagle  Development  Co., 
41  Oregon  448. 

Utah.  —  Whitney  v.  Richards,  17  Utah  226. 

Wisconsin. —  Hurlbert  v.  T.  D.  Kellogg  Lum- 
ber, etc.,  Co.,  115  Wis.  225. 

137.  6.  Bomar  v.  Rosser,  131  Ala.  215, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
137- 

8.  Damages  Necessary  to  Sustain  Action  of  De- 
ceit —  United  States.  —  Simon  v.  Goodyear 
Metallic  Rubber  Shoe  Co.,  (C.  C.  A.)  105  Fed. 
ReP-  573  I  Sprigg  v.  Commonwealth  Title  Ins., 
etc.,  Co.,  (C.  C.  A.)  131  Fed.  Rep.  5. 

Arkansas.  —  Hutchinson  v.  Gorman,  71  Ark. 
305;  Mason  v.  Thornton,  (Ark.  1905)  84  S.  W. 
Rep.  1048. 

Colorado.  —  Oakes  v.  Miller,  1 1  Colo.  App. 
374- 

District  of  Columbia.  —  Jackson,  etc.,  Co.  v. 
Fay,  20  App.  Cas.  (D.  C.)  105,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  137:  Brown- 
ing v.  National  Capital  Bank,  13  App.  Cas.  (D. 
C.)  1. 

Florida  —  Mizell  V.  Upchurch,  (Fla.  1903) 
35  So.  Rep.  o. 

Georgia.  —  Fenley  v.  Moody,  104  Ga.  790. 

Illinois. —  Dickinson  v.  Atkins,  100  III.  App. 
401  :  Tilden  V.  Blackwell,  94  111.  App.  605  ;  John 
V.  Farwell  Co.  v.  Nathanson,  99  111.  App.  185  ; 


American  Ins.  Co.  v.  France,  m  111.  App.  382; 
Kehl  v.  Abram,  210  111.  218,  102  Am.  St.  Rep. 
158;  Miller  v.  John,  208  111.  173;  Jacobs  v. 
Marks,  83  111.  App.  156,  affirmed  183  111.  533. 

Ioxva.  —  Riley  v.  Bell,  120  Iowa  618. 

Maryland.  —  Cahill  v.  Applegarth,  98  Md.  493. 

Massachusetts.  —  Arnold  v.  Teel,  182  Mass.  1. 

Missouri.  ■ — ■  Rhodes  v.  Dickerson,  95  Mo. 
App.  395;  Edwards  v.  Noel,  88  Mo.  App.  434; 
Paretti  v.  Rebenack,  81  Mo.  App.  494;  Lambert 
v.  Jones, '91  Mo.  App.  288;  Feller  v.  McKillip, 
100  Mo.  App.  660 ;  Meier  v.  Jackson,  78  Mo. 
App.  396. 

Nebraska.  —  McKibbin  v.  Day",  (Neb.  1904) 
98  N.  W.  Rep.  84s  ;  Hitchcock  v.  Gothenburg 
Water  Power,  etc.,  Co.,  (Neb.  1903)  95  N.  W. 
Rep.  638 ;  Stuart  v.  Staplehurst  Bank,  57  Neb. 
569- 

New  York.  —  Prahar  v.  Tousey,  93  N.  Y. 
App.  Div.  507;  Ettlinger  v.  Weil,  94  N.  Y.  App. 
Div.  291  ;  Frank  v.  Bradley,  etc.,  Co.,  42  N.  Y. 
App.  Div.  178. 

Texas.  —  Hume  v.  Steele,  (Tex.  Civ.  App. 
1900)  59  S.  W.  Rep.  812. 

Wisconsin.  —  Shaw  v.  Gilbert,  11 1  Wis.  165; 
Krause  v.  Busacker,  105  Wis.  350. 

138.  2.  Damage  or  Prejudice  Necessary  for 
Rescission  at  Law.  —  Bomar  v.  Rosser,  131  Ala. 
215,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  138;  Neuman  v.  Claflin  Co.,  107  Ga. 
89;  Perry  v.  Rogers.  62  Neb.  898;  Powell  v. 
F.  C.  Linde  Co.,  58  N.  Y.  App.  Div.  261,  af- 
firmed 171  N.  Y.  675;  Devers  v.  Sollenbenver, 
25  Pa.  Super.  Ct.  64. 

1  39.  2.  Rescission  and  Cancellation  in  Equity. 
—  Bartol  -'.  Walton,  etc.,  Co.,  92  Fed.  Rep.  13; 
Alger  v.  Keith,  (C.  C.  A.)  105  Fed.  Rep.  103; 
Wenegar  v.  Ballenbach,  180  111.  222:  Jones  v. 
Foster,  775  111.  450;  Culver  v.  Smith,  82  Mo. 
App.  390;  Tones  Jones,  (Supm.  Ct.  Spec.  T.) 
40  Misc.  (N.  Y.)  360;  Horton  v.  Lee,  106  Wis. 
439- 

140.  3.  Feller  v.  McKillip.  100  Mo.  App. 
660. 

Damage  to  Feelings  Insi  ficient.  —  Cable  v. 
Bowlus,  11  Ohio  Cir.  Doc  526,  21  Ohio  Cir. 
Ct.  S3. 

4.  Amount  of  Damage  In  material.  —  Engcman 
v.  Taylor,  46  W.  Va.  669. 

6.  View  that  Actual  Pecuniary  Damage  Not 
Necessary.  —  Brett  v.  Cooney.  75  Conn.  338. 

7.  Rescission  of  Contract.  —  Brett  v.  Cooney,  75 
Conn.  338. 

1*12.  2.  Contingent  Damages  —  Rescission  or 
Cancellation.  —  But  see  Computing  Scales  Co.  v. 
Long,  66  S.  Car.  379. 

3.  Aotual  Damage  Inevitable  Because  of  Legal 
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111.    7.  Causal  Connection  Between  Fraud  and  Damage.  —  See  note  2. 
Remote  and  Proximate  Cause.  —  See  note  3- 

8.  Particular  Transactions  and  Injuries  —  a.  Sale  OR  Exchange 

of  Property.  — See  note  5. 

I  U».  e.  Misrepresentations  as  to  Solvency  or  Credit.  —  See 
note  7. 

I  IS.    XI.  Persons  Entitled  to  Relief  or  Redress  —  1.  In  General. — 

Sec  note  2. 

2.  Representations  Not  Intended  to  Be  Acted  On  by  Party  Complaining. 

—  See  note  3. 

140.    3.  Representations  Made  Indirectly  —  a.  In  General.  —  See  note  4. 

150.  c.  Representations  to  Agents. — See  note  1. 

e.  General  Representations  to  the  Public  or  to  a  Class 

—  (1)  In  General.  —  See  note  4. 

151.  (6)  Statements  by  Promoters  or  Officers  of  a  Corporation.  —  See 
note  4. 

153.    (7)  Statements  Made  to  Mercantile  Agencies.  — See  note  1. 
XII.  Persons  Responsible  —  1.  In  General.  —  See  note  4. 

1 53.  2.  Benefit  to  the  Defendant  Not  Necessary.  —  See  note  2. 
Liability  of  Agents.  —  See  note  5. 

154.  An  Officer  of  a  Corporation.  — See  note  I. 

3.  Fraud  of  Third  Persons  —  a.  General  Rule  —  An  Action  of  Deceit. 

—  See  note  5. 

Obligation  Incurred.  —  Computing  Scales  Co.  vt 
Long,  66  S.  Car.  379,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  142. 

144.  2.  Fraud  Must  Be  Cause  of  Damage. — 
Ajcllo  v.  Worsley,  (1898)  1  Ch.  274;  Fottler  v. 
Moseley,  179  Mass.  295. 

3.  Damage  Direct  and  Proximate  Result.  — 
See  Feller  v.  McKillip,  100  Mo.  App.  660. 

5.  Getting  All  That  Was  Bargained  For.  —  See 
Feller  v.  McKillip,  100  Mo.  App.  660. 

146.  7.  Representations  as  to  One's  Own 
Solvency.  —  See  Fitchard  v.  Doheny,  93  N.  Y. 
App.  Div.  9. 

14§.    2.  Persons  Entitled  to  Relief  or  Redresi 

—  Fraud  Is  Personal.  —  Hindman  v.  Louisville 
First  Nat.  Bank,  (C.  C.  A.)  112  Fed.  Rep.  931. 

3.  Representations  Not  Intended  to  Be  Acted  on 
by  Complainant. —  Henry  v.  Dennis,  95  Me.  24, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 


149.  4.  Representations  Need  Not  Be  Made 
Directly  to  Complainant.  —  Henry  v.  Dennis,  95 
Me.  24,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  149;  Bradley  v.  Seaboard  Nat.  Bank, 
46  N.  Y.  App.  Div.  550,  reversed  167  N.  Y.  427. 

150.  1.  Representation  to  Agent. —  Bradley 
v.  Seaboard  Nat.  Bank,  46  N.  Y.  App.  Div.  550, 
reversed  167  N.  Y.  427. 

4.  Representations  to  Public  Generally  or  to 
Class.  ■ — ■  Hindman  v.  Louisville  First  Nat.  Bank, 
(C.  C.  A.)  112  Fed.  Rep.  931  ;  Warfield  v.  Clark, 
118  Iowa  69,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  150;  Stuart  v.  Staplehurst  Bank, 
57  Neb.  569;  Gerner  v.  Mosher,  58  Neb.  135. 

151.  4.  Statements  by  Promoters  or  Officers 
of  Corporations.  —  Leonard  v.  Springer,  98  111. 
App.  530,  reversed  197  111.  534;  Walker  v.  Rus- 
sell, 186  Mass.  69;  Mulholland  v.  Washington 
Match  Co.,  35  Wash.  315. 

Statement  by  Directors  of  National  Bank.  — 
Stuart  v.  Staplehurst  Bank,  57  Neb.  569. 

152.  1.  Statements  to  Mercantile  Agencies. 


— ■  Mashburn  v.  Dannenberg  Co.,  117  Ga.  567, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
151  ;  Bradley  v.  Seaboard  Nat.  Bank,  167  N.  Y. 
427;  Tindle  v.  Birkett,  57  N.  Y.  App.  Div.  450, 
reversed  171  N.  Y.  520,  89  Am.  St.  Rep.  822; 
Converse  v.  Sickles,  16  N.  Y.  App.  Div.  49, 
affirmed  161  N.  Y.  666;  Bradley  v.  Seaboard 
Nat.  Bank,  46  N.  Y.  App.  Div.  550,  reversed 
167  N.  Y.  427. 

4.  Perpetrator  of  Fraud.  —  Where  parties  are 
induced  to  part  with  their  property  through  mis- 

'  representation  and  fraud,  the  ones  who  perpe- 
trate the  frauds  are  responsible  to  the  parties 
injured  for  the  damages  thereby  sustained. 
Burnham  v.  Lutz,  8  Kan.  App.  361. 

153.  2.  The  Gravamen  of  the  Charge.  — 
Leonard  v.  Springer,  197  111.  532,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  153. 

5.  Liability  of  Agents  —  Illinois.  —  Miller  v. 
John,  in  111.  App.  56,  affirmed  208  111.  173. 

Iowa.- — -Warfield  v.  Clark,  118  Iowa  69; 
Riley  v.  Bell,  120  Iowa  618. 

Minnesota.  —  Barnett  v.  Block,  (Minn.  1905) 
102  N.  W.  Rep.  390. 

Missouri.  —  Thompson  v.  Irwin,  76  Mo.  App. 
418;  Chase  v.  Rusk,  90  Mo.  App.  25;  Con- 
tinental Nat.  Bank  v.  Farris,  77  Mo.  App.  186. 

Nebraska.  —  Stuart  v.  Staplehurst  Bank,  57 
Neb.  569;  Gerner  v.  Mosher,  58  Neb.  135. 

New  York.  —  Mahoney  v.  O'Neill,  (N.  Y. 
City  Ct.  Gen.  T.)  28  Misc.  (N.  Y.)  437,  reversed 
(Supra.  Ct.  App.  T.)  29  Misc.  (N.  Y.)  619. 

North  Carolina.  —  Austin  v.  Murdock,  127  N. 
Car.  454. 

Ohio. — -Cable  v.  Bowlus,  11  Ohio  Cir.  Dec. 
526,  .21  Ohio  Cir.  Ct.  53. 

154.  1.  Officers  of  Corporation.— Shepheard 
v.  Broome,  (1904)  A.  C.  342.  See  Pieratt  v. 
Young,  (Ky.  1899)  49  S.  W.  Rep.  964. 

5.  Fraud  of  Third  Persons  —  Where  One  of  Two 
Innocent  Persons  must  suffer  loss  by  reason  of 
the  fraud  or  deceit  of  another,  the  loss  should 
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15  1.     Avoidance  of  Contracts  and  Conveyances.  —  See  note  J. 

155.   b.  Participation  in  Another's  Fraud.  —  See  notes  6,  7. 
150.    Agency.  —  See  note  I. 

XIII.  Effect  and  Remedies  —  1.  Effect  of  Fraud  on  Contracts  — 
a.  In  General.  —  See  note  8. 

158.  2.  Remedies  at  Law  —  a.  Rescission  —  (1)  la  General.  —  See 
note  1. 

Knowledge  of  Falsity  of  Representation.  —  See  note  3. 

159.  (2)  Rescission  of  Conveyance  or  Lease — Rescission  by  Grantee  or  Lessee. 

—  See  note  2. 

(4)  Rescission  of  Release.  —  See  note  4. 

(5)  Limitations  on  Right  to  Rescind  —  (b)  Affirmance  as  a  Bar  to  Rescis- 
sion. —  See  note  5. 

What  Constitutes  an  Affirmance.  —  See  note  6. 
IOO.     Bringing  an  Aotion. —  See  note  3. 


fall  upon  him  by  whose  act  or  omission  the 
wrongdoer  has  been  enabled  to  commit  the 
fraud.  Vanderslice  v.  Royal  Ins.  Co.,  13  Pa. 
Super.  Ct.  455. 

154.  7.  Avoidance  of  Contracts  and  Convey- 
ances. —  Feigenspan  v.  Wilson,  68  N.  J.  L.  83, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
154;  Voisin  v.  Providence  Washington  Ins.  Co., 
51  N.  Y.  App.  Div.  553,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  154. 

155.  6.  Participation  in  Another's  Fraud.  — 
Miller  v.  John,  208  111.  173,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  155;  Bell  v.  Felt, 
102  111.  App.  218,  modified  205  111.  213. 

7.  Co-conspirators.  —  Miller  v.  John,  208  111. 
173;  McDonald  v.  Smith,  (Mich.  1905)  102  N. 
W.  Rep.  668. 

156.  1.  Principal's  Responsibility  for  Fraud 
of  Agent. —  Hahl  v.  Brooks,  213  111.  134,  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  156. 

8.  Fraud  Renders  Contract  Voidable,  Not  Void 
—  Delaware.  —  Freeman  v.  Topkis,  1  Marv. 
(Del.)  174. 

Georgia.  —  Bacon  v.  Moody,  117  Ga.  207; 
Mashburn  v.  Dannenberg  Co.,  117  Ga.  567. 

Minnesota.  —  Mlnazek  v.  Libera,  83  Minn. 
288,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  156. 

Nebraska.  —  Perry  v.  Rogers,  62  Neb.  898. 

Rhode  Island.  —  Fleming  v.  Hanley,  21  R.  I. 
141. 

Virginia.  —  Wilson  v.  Hundley,  96  Va.  96,  70 
Am.  St.  Rep.  837  ;  Rouzie  v.  Daingerfield,  97 
Va.  708;  Virginia  University  v.  Snyder,  100  Va. 
567- 

West  Virginia.  —  Engeman  v.  Taylor,  46  W. 
Va.  669. 

15§.    1.  Right  to  Rescind  Contract  at  Law  — 

California.  —  Westerfield  v.  New  York  L.  Ins. 
Co.,  129  Cal.  68. 

Colorado.  —  Cole  v.  Smith,  26  Colo.  506. 

Iowa.  —  Morris  v.  Posner,  111  Iowa  335. 

Minnesota.  — ■  Mlnazek  v.  Libera,  83  Minn. 
288. 

Missouri.  —  Edwards  v.  Noel,  88  Mo.  App.  434. 
New  York.  —  Jackson  v.  Foley,  53  N.  Y.  App. 
Div.  97. 

Virginia.  —  Hurt  v.  Miller,  95  Va.  32. 
Wisconsin.  —  Smeesters    v.    Schroeder,  123 
Wis.  116. 

3.  Knowledge  that  Representation  Is  False.  — 

Grosjean  v.  Galloway,  64  N.  Y.  App.  Div.  547. 


159.  2.  Rescission  by  Grantee  or  Lessee  of 

Land,  — •  Haines  v.  Downey,  86  111.  App.  373. 

4.  Avoidance  of  Release.  —  See  G.  H.  Ham- 
mond Co.  v.  Papke,  91  111.  App.  563,  affirmed 
192  111.  631. 

5.  Limitations  on  Right  to  Rescind  —  Affirm- 
ance. —  Westerfield  v.  New  York  L.  Ins.  Co., 
129  Cal.  68  ;  Chicago  Trust,  etc.,  Bank  v.  Ander- 
son, 93  111.  App.  347,  affirmed  195  111.  341  ; 
Provident  Loan  Trust  Co.  v.  Mcintosh,  68  Kan. 
458,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  159;  Hequembourg  v.  Edwards,  155 
Mo.  514;  Burnham  v.  Smith,  82  Mo.  App.  35; 
Trammell  v.  Ashworth,  99  Va.  646 ;  Campbell 
v.  Eastern  Bldg.,  etc.,  Assoc.,  98  Va.  729;  Burn- 
ham  v.  Burnham,  119  Wis.  509,  100  Am.  St. 
Rep.  895. 

Election  Resisted.  —  An  election  to  disaffirm 
a  contract  induced  by  fraud,  and  an  effort  to 
obtain  a  rescission,  will  not,  if  resisted,  and 
especially  if  rendered  impossible  or  difficult  or 
of  doubtful  advantage  by  the  act  of  the  guilty 
party,  bar  an  action  based  upon  a  subsequent 
affirmance  of  the  contract.  Montgomery  v.  Mc- 
Laury,  143  Cal.  83. 

6.  Affirmance  by  Acting  on  Contract  with 
Knowledge  of  Fraud  —  California.  —  Evans  v. 
Duke,  140  Cal.  22;  Oppenheimer  v.  Clunie,  142 
Cal.  313. 

District  of  Columbia.  —  Shappirio  v.  Gold- 
berg, 20  App.  Cas.  (D.  C.)  185,  affirmed  192  U. 
S.  232. 

Illinois.  —  Naugle  v.  Yerkes,  187  111.  358; 
Tolman  v.  Coleman,  104  111.  App.  70  ;  Stockham 
v.  Adams,  96  111.  App.  152;  Chicago  Trust,  etc., 
Bank  v.  Anderson,  93  111.  App.  347,  affirmed 
195  111.  341  ;  Brown  v.  Follett,  88  111.  App.  489, 
affirmed  188  111.  244. 

Iowa. —  Higbee  v.  Trumbauer,  112  Iowa  74. 

Kansas.  —  Provident  Loan  Trust  Co.  v.  Mc- 
intosh, 68  Kan.  458,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  159. 

Tennessee.  —  Talbott  v.  Manard,  106  Tenn.  60. 

Texas.  —  Hallwood  Cash  Register  Co.  v. 
Berry,  35  Tex.  Civ.  App.  554. 

Virginia.  —  Hurt  v.  Miller,  95  Va.  32;  West 
End  Real  Estate  Co.  v.  Claiborne,  97  Va.  734 ; 
Trammel!  v.  Ashworth,  99  Va.  646. 

Question  for  Jury  —  Two  Months'  Delay.  — 
Fleming  v.  Hanley,  21  R.  I.  141, 

160.  3.  Action  on  Contract.  —  Montgomery  v. 
McLaury,  143  Cal.  83  ;  Chicago  Trust,  etc.,  Bank 
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1  00.     Accepting  Security.  —  Sec  note  4. 

Ignorance  of  Fraud.  —  See  note  6. 
101.     Diligenoe  in  Discovering  Fraud.  —  See  note  I. 

(0)  Delay  in  Rescinding.  — ■  See  note  2. 

(d)  Rescission  in  Toto.  —  See  note  3. 

(e)  Return  of  Consideration.  —  See  note  4. 


v.  Ball,  208  111.  256;  Chicago  Trust,  etc.,  Bank 
V,  Anderson,  93  111.  App.  347,  affirmed  195  111. 
34>- 

Action  for  Deceit.  — ■  McCready  v.  Phillips,  56 

Neb.  446. 

100.  4.  Acceptance  of  Security,  —  Burnham 

V.  Smith,  82  Mo.  App.  35. 

6.  Ignorance  of  Fraud.  —  Montgomery  v.  Mc- 
Lauiy,  143  Cal.  83;  Davis  Sewing  Mach.  Co.  v. 
Crutchneld.  117  Ga.  873;  Felt  v.  Bell,  205  111. 
213;  Brown  v.  Brown,  62  Kan.  666;  Mulholland 
V.  Washington  Match  Co.,  35  Wash.  315. 

101.  1.  Diligence  in  Discovering  Fraud.  — 
See  Dean  v.  Oliver,  131  Ala.  634;  Bennett  v. 
Massachusetts  Mut.  L.  Ins.  Co.,  107  Tenn.  371  ; 
Bostwick  v.  Mutual  L.  Ins.  Co.,  116  Wis.  392. 

Demand  for  Injuries  —  Sum  Received  Credited.  — 
Bjorklund      Seattle  Electric  Co.,  35  Wash.  439. 

2.  Delay  as  Bar  to  Rescission  —  England.  — 
In  rc  Eastgate,  (1905)  1  K.  B.  465;  Gordon  v. 
Street,  (1899)  2  Q.  B.  641. 

!  Hited  States.  —  Patent  Title  Co.  v.  Stratton, 
89  Fed.  Rep.  174;  Old  Colony  Trust  Co.  v. 
Dubuque  Light,  etc.,  Co.,  89  Fed.  Rep.  794; 
Alger  v.  Anderson,  92  Fed.  Rep.  696  ;  Bartol  v. 
Walton,  etc.,  Co.,  92  Fed.  Rep.  13;  Alger  v. 
Keith,  (C.  C.  A.)  105  Fed.  Rep.  105;  De  Roux 
v.  Girard,  (C.  C.  A.)  112  Fed.  Rep.  89;  Hart 
v.  Globe  Ins.  Co.,  113  Fed.  Rep.  307. 

Alabama.  —  Dean  v.  Oliver,  131  Ala.  634. 

California.  —  Evans  v.  Duke,  140  Cal.  22; 
Oppenheimer  v.  Clunie,  142  Cal.  313. 

Connecticut.  — ■  Wilson  v.  Nichols,  72  Conn. 
173- 

Georgia.  —  Hoyle  v.  Southern  Saw  Works, 
105  Ga.  123  :  Wilkes  v.  Phillips,  120  Ga.  728. 

Illinois.  —  Robertson  v.  Merriam,  106  111.  App. 
610,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  161  ;  Stockham  v.  Adams,  96  111.  App. 
152;  Naugle  v.  Yerkes,  187  111.  358;  Brown  v. 
Follett,  88  111.  App.  489,  affirmed  188  111.  244. 

Kansas.  —  Provident  Loan  Trust  Co.  v.  Mc- 
intosh, 68  Kan.  458,  citing  14  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  159. 

Kentucky.  —  New  York  L.  Ins.  Co.  v.  Weaver, 
114  Ky.  295. 

Maine.  —  Duffy  v.  Metropolitan  L.  Ins.  Co., 
94  Me.  414. 

Massachusetts.  —  See  Boles  v.  Merrill,  173 
Mass.  491,  73  Am.  St.  Rep.  308. 

Nebraska.  —  Hamilton  Brown  Shoe  Co.  v. 
Milliken,  62  Neb.  116;  Pekin  Plow  Co.  v.  Wil- 
son, 66  Neb.  1 15. 

New  Jersey.  —  Tierney  v.  Parker,  58  N.  J. 
Eq.  117. 

New  York.  —  Powell  v.  F.  C.  Linde  Co., 
(Supm.  Ct.  Tr.  T.)  29  Misc.  (N.  Y.)  419,  re- 
versed 49  N.  Y.  App.  Div.  286.  647.  See  also 
Slayback  v.  Raymond,  (Supm.  Ct.  Spec.  T.)  40 
Misc.  CN.  Y.)  601,  affirmed  93  N.  Y.  App.  Div. 
326. 

Pennsylvania.  —  Rumsey  v.  Shaw,  25  Pa. 
Super.  Ct.  386. 


South  Dakota. —  See  Whitney  v.  Hazzari, 
(S.  Dak.  1904)  101  N.  W.  Rep.  346. 

Tennessee.  —  Bennett  v.  Massachusetts  Mut. 
L.  Ins.  Co.,  107  Tenn.  371  ;  Talbott  v.  Manard, 
106  Tenn.  60. 

Texas.  —  Park  v.  Kribs,  24  Tex.  Civ.  App. 
650. 

Virginia.  —  Hurt  v.  Miller,  95  Va.  32  ;  West 
End  Real  Estate  Co.  v.  Claiborne,  97  Va.  734  ; 
Rouzie  v.  Daingerfield,  97  Va.  708;  National 
Mut.  Bldg.,  etc.,  Assoc.  v.  Blair,  98  Va.  490 ; 
Campbell  v.  Eastern  Bldg.,  etc.,  Assoc.,  98  Va. 
729 ;  Trammell  v.  Ashworth,  99  Va.  646  ;  Vir- 
ginia University  v.  Synder,  100  Va.  567. 

Washington.  —  Pronger  v.  Old  Nat.  Bank,  20 
Wash.  618;  Mulholland  v.  Washington  Match 
Co.,  35  Wash.  315. 

Wisconsin.  —  Bostwick  v.  Mutual  L.  Ins.  Co., 
116  Wis.  392. 

Delay  Due  to  Defendant.  —  Jackson  v.  Foley, 
S3  N.  Y.  App.  Div.  97. 

Ignorance  of  Fraud.  —  Edwards  v.  Noel,  88 
Mo.  App.  434. 

3.  Rescission   Must  Be  in   Toto.  — ■  National 
Bank,  etc.,  Co.  v.  Petrie,  189  U.  S.  423  ;  Cole 
Smith,  26  Colo.  506.    See  the  titles  Rescission  ; 
Sales  ;  Vendor  and  Purchaser. 

4.  Consideration  Must  Be  Returned  —  Alabama. 
—  Henderson  v.  Boyett,  126  Ala.  172. 

California.  —  Westerfeld  v.  New  York  L.  Ins. 
Co.,  129  Cal.  68. 

Connecticut.  —  Wilson  v.  Nichols,  72  Conn. 
173. 

Illinois.  —  Robertson  v.  Merriam,  106  111. 
App.  610,  citing  14  Am.  and  Eng.  Encyc.  .of 
Law  (2d  ed.)  161;  Felt  v.  Bell,  205  111,  213; 
Hemphill  v.  Miller,  75  111.  App.  488  ;  Naugle  v. 
Yerkes,  187  111.  358. 

Indiana.  —  Rohrof  v.  Schulte,  154  Ind.  183. 

Iowa.  —  Hale  i>.  Kobbert,  109  Iowa  128. 

Kansas.  —  Hargadine-McKittrick  Dry-Goods 
Co.  v.  Swofford  Bros.  Dry-Goods  Co.,  10  Kan. 
App.  198,  reversed  65  Kan.  572. 

Kentucky.  —  New  York  L.  Ins.  Co.  v.  Weaver, 
114  Ky.  295. 

Minnesota.  —  Corse  v.  Minnesota  Grain  Co., 
(Minn.  1905)  102  N.  W.  Rep.  728. 

Missouri.  —  Culbertson  v.  Young,  86  Mo.  App. 
277;  Bailey  v.  Gilman  Bank,  99  Mo.  App.  571. 

Nezv  York.  —  Powell  v.  F.  C.  Linde  Co., 
(Supm.  Ct.  Tr.  T.)  29  Misc.  (N.  Y.)  419,  re- 
versed 49  N.  Y.  App.  Div.  286,  647  :  Brady  v. 
Edwards,  (Supm.  Ct.  Spec.  T.I  35  Misc.  (N.  Y.) 
43S ;  Littlejohn  v.  Littlejohn,  40  N.  Y.  App. 
Div.  13;  Grosjean  v.  Galloway,  64  N.  Y.  App. 
Div.  547.  See  also  Chisholm  v.  Eisenhuth,  69 
N.  Y.  App.  Div.  134. 

Oregon.  —  State  v.  Blize.  37  Oregon  404. 

Pennsylvania.  —  Thompson  v.  Chambers,  13 
Pa.  Super.  Ct.  213;  Rumsey  v.  Shaw,  25  Pa. 
Super.  Ct.  386. 

Rhode  Island.  —  See  Hearn  v.  Hearn,  24  R. 
I.  328. 
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162. 


164. 

Defense.  ■ 
165. 
note  2. 


166. 

See  note 


See  notes  i,  2,  3,  4. 

Effect  of  Tender.  —  See  note  5. 

(f)  Inability  to  Place  Parties  in  Statu  Quo.  —  See  note  6. 

b.  Remedies  After  Rescission  —  (2)  Pleading  the  Fraud  as  a 
-  See  note  5. 

(3)  Recovery  of  What    Was  Parted  With  —  (a)  In  General. —  See 

(b)  Assumpsit  for  Money  Had  and  Received.  —  See  note  3. 

(c)  Replevin.  —  See  note  4. 

(d)  Trover.  —  See  note  6. 

(e)  Trespass.  —  See  note  8. 

(f)  Recovery  of  Real  Property.  —  See  note  9. 

(4)  Contracts  under  Seal.  —  See  notes  3,  4. 

c.  Recovery  of  Damages  —  (1)  In  General — Action  of  Deceit. — 


7- 


Virginia.  —  Hurt  v.  Miller,  95  Va.  32  ;  Wilson 
v.  Hundley,  96  Va.)96,  70  Am.  St.  Rep.  837. 

Washington.  —  Pronger  v.  Old  Nat.  Bank,  20 
Wash.  618. 

Wisconsin.  —  Smeesters    v.    Schroeder,  123 
Wis.  116. 

Tender  of  Purchase-money  Note  Is  Sufficient.  — 

Wenegar  v.  Bollenbach,  180  111.  222. 

Nothing  Paid  nor  Parted  With  —  No  Return.  — 
Healey  v.  Martin,  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  236. 

162.  1.  Things  of  No  Value.  —  Campbell  v. 
Park,  (Iowa  1904)  101  N.  W.  Rep.  861  ;  Skinner 
v.  Michigan  Hoop  Co.,  119  Mich.  467,  75  Am. 
St.  Rep.  413;  Bailey  v.  Gilman  Bank,  99  Mo. 
App.  571  ;  Rumsey  v.  Shaw,  25  Pa.  Super.  Ct. 
386 ;  Hallwood  Cash  Register  Co.  v.  Berry,  35 
Tex.  Civ.  App.  534. 

2.  Property  Lost  or  Destroyed  Without  Fault  of 
Party  Defrauded.  —  Hale  v.  Kobbert,  109  Iowa 
128.  See  also  Bell  v.  Felt,  102  111.  App.  218, 
modified  205  111.  213. 

3.  Inability  to  Restore  Through  Fault  of  Party 
Defrauding. —  Felt  v.  Bell,  205  111  213. 

4.  Use  and  Deterioration  in  Value.  —  See 
Pike's  Peak  Paint  Co.  v.  Masury,  19  Colo.  App. 
286. 

5.  Tender  Made  and  Refused.  — ■  See  Corse  v. 

Minnesota  Grain  Co.,  (Minn.  1905)  102  N.  W. 
Rep.  728. 

6.  Inability  to  Place  Parties  in  Statu  Quo.  — 

Pike's  Peak  Paint  Co.  v.  Masury,  19  Colo.  App. 
286 ;  Deppen  v.  German-American  Title  Co., 
(Ky.  1902)  70  S.  W.  Rep.  868;  State  v.  BIb.e, 
37  Oregon  404.  See  the  titles  Rescission, 
Reformation,  and  Cancellation  ;  Sales  ;  Ven- 
dor A»:r>  Purchaser. 

16<1.  5.  Remedies  After  Rescission  —  Fraud 
as  Defense.  —  American  Alknli  Co.  v.  Salom,  (C. 
C.  A.)  131  Fed.  Rep.  46;  Ludwig  v.  Petrie,  32 
Ind.  App.  550. 

165.  2.  Recovery  of  What  Was  Parted  With 
—  California.  —  Wer.terfeld  v.  New  York  L. 
Ins.  Co.,  129  Cal.  68. 

Connecticut.  —  Wilson  v.  Nichols,  72  Conn. 
173- 

lozva.  —  Johnson  v.  Saum,  123  Iowa  145. 

Minnesota.  —  Mlnazck  v.  Libera,  83  Minn. 
288;  Corse  v.  Minnesota  Grain  Co.,  (Minn. 
1905)  102  N.  W.  Rep.  728. 

New  York.  —  L.  D.  Garrett  Co.  v.  Clark, 
(Supm.  Ct.  Spec.  T.)   42  Misc.  (N.  Y.)  610, 
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reversed  102  N.  Y.  App.  Div.  611  ;  Grosjean  v. 
Galloway,  64  N.  Y.  App.  Div.  547  ;  Slayback  v 
Raymand,  93  N.  Y.  App.  Div.  326 ;  Nichols 
v.  Coleman,  96  N.  Y.  App.  Div.  353. 

Virginia.  - —  Wilson  v.  Hundley,  96  Va.  96, 
70  Am.  St.  Rep.  837. 

Wisconsin.  —  Smeesters  v.  Schroeder,  123 
Wis.  116;  Potter  v.  Necedah  Lumber  Co.,  105 
Wis.  25. 

3.  Assumpsit  for  Money  Had  and  Received  — 

England.  —  Bavins  v.  London,  etc.,  Bank,  (1900) 
1  Q.  B.  270. 

United  States. —  Wright  v.  Stewart,  130  Fed. 
Rep.  905. 

District  of  Columbia.  —  Main  v.  Aukam,  12 
App.  Cas.  (D.  C.)  375. 

Illinois.  —  Sturgeon  v.  Birkey,  86  111.  App. 
489. 

Michigan.  —  Hallett  v.  Gordon,  128  Mich.  364. 
New  York.  —  Seeber  v.  People's  Bldg.,  etc., 
Assoc.,  36  N.  Y.  App.  Div.  312. 

Pennsylvania.  —  See  McElwee  v.  Chandler, 
198  Pa.  St.  575- 

Texas.  —  Hallwood  Cash  Register  Co.  t'. 
Berry,  35  Tex.  Civ.  App.  SS4- 

Washington.  —  Hindle  v.  Halcomb,  34  Wash. 
336. 

4.  Replevin. —  Hacker  v.  Munroe,  176  111. 
384  ;  Morris  v.  Posner,  1 1 1  Iowa  33s  ;  Pekin 
Plow  Co.  v.  Wilson,  66  Neb.  115. 

6.  Trover.  —  Schack  v.  McKey,  97  111.  App. 
460  ;  Love  v.  McElroy,  106  111.  App.  294. 

8.  Trespass.  —  McElwee  v.  Chandler,  198  Pa. 
St.  575- 

9.  Recovery  of  Real  Property. —  Healey  v.  Mar- 
tin. (Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  236. 

166.  3.  Fraud  Not  a  Bar  —  Reduction  of  Re- 
covery.  —  Rogers  t.  Baker,  66  N.  J.  L.  56. 

4.  Relief  in  Equity.  —  Way  v.  Union  Cent.  L. 
Ins.  Co.,  6t  S.  Car.  501,  citing  14  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  166. 

7.  Recovery  of  Damages —  United  States. — 
Modern  Woodmen  of  America  v.  Union  Nat. 
Bank.  (C.  C.  A.)  108  Fed.  Rep.  753. 

California.  —  Westerfeld  v.  New  York  L.  Ins. 
Co.,  129  Cat.  68;  Montgomery  v.  McLaurv,  143 
Cal.  81:  Ln  Marche  v.  New  York  L.  Ins.  Co., 
126  Cal.  498. 

Colorado.  — ■  Cole  v.  Smith,  26  Colo.  506 ; 
Pike's  Peak  Paint  Co.  v.  Masury,  19  Colo.  App. 
286. 

Georgia.  —  Bacon  v.  Moody,  117  Ga.  207. 
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1CS>.     In  Cases  of  Contract.  —  See  note  I. 

(2)  Retention  of  Property  or  Otlur  Consideration.  —  See  note  2. 
Thus  a  Purchaser  of  Goods.  —  See  note  3. 
And  the  Purchaser  of  Land.  —  See  note  4. 

(4)  Effect  of  Promise  by  Party  Defrauding.  —  See  note  6. 
1  <>i£.    (6)  Recoupment  or  Counterclaim  in  Action  on  Contract.  — ■  See  note  2* 
In  Action  for  Price  of  Property  Sold.  —  See  note  3. 
(7)  Waiver  of  Right  to  Recover  Damages.  —  See  note  4. 

Action  on  Contract.  —  See  note  5. 

170.  Rescission.  —  See  note  3. 
Affirmance  of  Contract.  —  See  note  6. 

Performance  of  Contract  After  Discovery  of  the  Fraud.  —  See  note  9. 

171.  Asking  Favors,  Making  New  Arrangement,  Etc.  —  See  note  2. 


Illinois.  —  Miller  v.  John,  208  111.  173. 

Iowa.  —  Warfield  v.  Clark,  118  Iowa  69; 
Boddy  v.  Henry,  113  Icwa  462. 

Kansas.  —  Missouri  Pac.  R.  Co.  v.  Goodholm, 
61  Kan.  758:  Hargadine-McKittrick  Dry  Goods 
Co.  v.  Swoftord  Bros.  Dry  Goods  Co.,  10  Kan. 
App.  198,  reversed  65  Kan.  572. 

Michigan.  —  Anderson  Carriage  Co.  v.  Pungs, 
134  Mich.  79. 

Minnesota.  —  Mlnazek  v.  Libera,  83  Minn. 
288;  Corse  v.  Minnesota  Grain  Co.,  (Minn. 
1905}  102  N.  W.  Rep.  728. 

Missouri.  —  Rhodes  v.  Dickerson,  95  Mo. 
App.  395- 

New  York.  —  Hill  v.  Chamberlain,  64  N.  Y. 
App.  Div.  609,  affirmed  170  N.  Y.  595;  Nichols 
v.  Coleman,  96  N.  Y.  App.  Div.  353. 

North  Dakota.  —  Chilson  v.  Houston,  9  N. 
Dak.  498. 

Pennsylvania.  —  Rumsey  v.  Shaw,  25  Pa. 
Super.  Ct.  386. 

Utah.  —  Whitney  v.  Richards,  17  Utah  226. 

Wisconsin.  —  Smeesters  v.  Schroeder,  123 
Wis.  116. 

Action  of  Assumpsit  —  Michigan  Statute.  — 

In  re  Pennewell,  (C.  C.  A.)  119  Fed.  Rep.  139. 

168.  1.  May  Affirm  Contract  and  Sue  for 
Damages.  —  Allen  v.  Henn,  197  111.  486;  Gros- 
jean  v.  Galloway,  64  N.  Y.  App.  Div.  547;  Hurt 
v.  Miller,  95  Va.  32. 

2.  May  Retain  What  Was  Received  under  Con- 
tract —  Arkansas.  —  Binghamton  Trust  Co.  v. 
Auten,  68  Ark.  299,  82  Am.  St.  Rep.  295,  citing 
14  Am.  and  Eng.  EnCyc.  op  Law  (2d  ed.)  168. 

Connecticut.  —  Wilson  V.  Nichols,  72  Conn. 
173- 

Illinois.  — -  Indiana,  etc.,  R.  Co.  v.  Fowler,  201 
111.  152,  94  Am.  St.  Rep.  158;  Quincy  Horse  R.( 
etc.,  Co.  v.  Omer,  109  111.  App.  238. 

Iowa.  —  Campbell  v.  Park,  (Iowa  1904)  101 
N.  W.  Rep.  861. 

Massachusetts.  —  Whiting  v.  Price,  172  Mass. 
240,  70  Am.  St.  Rep.  262.  See  also  Arnold  v. 
Teel,  182  Mass.  t. 

Minnesota.  —  Mlnazek  v.  Libera,  83  Minn. 
288. 

Missouri.  —  Edwards  v.  Noel,  88  Mo.  App. 
434- 

New  York.  —  Grosjean  v.  Galloway,  64  N.  Y. 
App.  Div.  547. 

Rhode  Island.  —  See  Fleming  v.  Hanley,  21 
R.  L  141. 

Virginia.  —  Wilson  v.  Hundley,  96  Va.  96, 
70  Am.  St.  Rep.  837. 


3.  Sales  of  Goods.  —  Pike's  Peak  Paint  Co.  v. 
Masury,  19  Colo.  App.  286;  Hallwood  Cash 
Register  Co.  v.  Berry,  35  Tex.  Civ.  App.  554. 

4.  Sales  of  Land.  —  Ludwig  v.  Petrie,  32  Ind. 
App.  550 ;  Guinn  V.  Ames,  36  Tex.  Civ.  App. 
613. 

6.  Promise  hy  Party  Defrauding  Does  Not  Bar 
Action.  —  Hill  v.  Chamberlain,  64  N.  Y.  App. 
Div.  609,  affirmed  170  N.  Y.  595. 

169.  2.  Recoupment  or  Counterclaim  for  Dam- 
ages. —  Barbour  v.  Flick,  126  Cal.  628;  Haines 
V.  Douney,  86  111.  App.  373  ;  Bauer  v.  Taylor, 
(Neb.  1903)  96  N.  W.  Rep.  268;  Rumsey  v. 
Shaw,  25  Pa.  Super.  Ct.  386  ;  Griffith  v.  Strand, 
19  Wash.  686.  See  also  Trenchard  v.  Kell,  127 
Fed.  Rep.  596. 

3.  In  Action  for  Price  of  Property.  —  Nisson  v. 
Hood,  140  Cal.  224;  Pike's  Peak  Paint  Co.  v. 
Masury,  19  Colo.  App.  286;  Allen  v.  Henn,  197 
111.  486 ;  Strickland  v.  Graybill,  97  Va.  602 ; 
Griffith  v.  Strand,  19  Wash.  686. 

4.  Written  Release  —  Fraud  upon  Ignorant 
Man.  —  Great  Northern  R.  Co.  v.  Kasischke,  (C. 
C.  A.)  104  Fed.  Rep.  440. 

Execution  of  Release  Fraudulent.  —  When  the 
execution  of  a  release  has  been  obtained  by 
fraud  or  trick,  without  the  assent  of  the  party 
executing  it,  the  instrument  is  entirely  void ; 
but  where  it  was  executed  intentionally,  and 
the  party's  assent  was  procured  by  means  of 
false  representation  and  deceit,  it  is  voidable 
at  the  option  of  the  maker.  Hill  v.  Northern 
Pac.  R.  Co.,  104  Fed.  Rep.  754. 

5.  Waiver  by  Suing  on  Contract.  —  See  Ander- 
son v.  Scott,  70  N.  H.  350. 

170.  3.  Failure  to  Rescind — No  Waiver. — 
Griffith  v.  Strand,  19  Wash.  686. 

6.  Edwards  v.  Noel,  88  Mo.  App.  434  ;  Pronger 
v.  Old  Nat.  Bank,  20  Wash.  618.  See  also 
Charbonnel  v.  Seabury,  23  R.  I.  543. 

9.  Simon  v.  Goodyear  Metallic  Rubber  Shoe 
Co.,  (C.  C.  A.)  105  Fed.  Rep.  573  ;  Baltimore, 
etc.,  R.  Co.  v.  Jolly,  71  Ohio  St.  92;  Barber  v. 
Morgan,  (Tex.  Civ.  App.  1900)  76  S.  W.  Rep. 
319- 

171.  2.  Asking  Favors,  Making  New  Agree- 
ment or  Engagements,  Etc,  —  Barber  v.  Morgan, 
(Tex.  Civ.  App.  1900)  76  S.  W.  Rep.  319. 

Acceptance  of  Security.  —  Burnham  v.  Smith, 
82  Mo.  App.  35. 

Renewal  of  Note. — Although  notes  for  the  pur- 
chase price  were  renewed  from  time  to  time, 
with  knowledge  on  the  part  of  the  makers  of 
the  falsity  of  representations  by  which  they  had 
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171.     Dealing  with  Party  Defrauding.  —  See  note  3. 

173.  Delay  in  Bringing  Suit.  —  See  note  I. 
Ignorance  of  the  Fraud.  —  See  note  2. 

3.  Effect  and  Remedies  in  Equity  —  a.  General  Equity  Juris- 
diction in  Cases  of  Fraud.  —  See  note  3. 

b.  Exception  Where  There  Is  an  Adequate  Remedy  at 
Law.  —  See  note  7. 

174.  c.  Exclusive  Jurisdiction  in  Equity.  —  See  note  6. 

d.  Particular  Remedies  in  Equity  —  (2)  Rescission  and  Can- 
cellation. —  See  note  8. 

175.  Adequate  Remedy  at  Law.  —  See  note  I. 

(3)  Reformation  of  Instruments.  —  See  notes  2,  3. 

(4)  Specific  Performance.  —  See  note  4. 
Defense  in  Suit  for  Specific  Performance.  —  See  note  5. 

176.  (5)  Relief  Against  Judgment  or  Decree.  —  See  note  I. 


been  induced  to  enter  into  the  contract,  if  it 
satisfactorily  appears  that  there  was  no  purpose 
to  waive  the  defense  or  ratify  the  original  trans- 
action, there  is  no  waiver.  Strickland  v.  Gray- 
bill,  97  Va.  602. 

171.  3.  Subsequently  Dealing  with  Party 
Defrauding.  —  Lee  v.  Tarplin,  183  Mass.  52. 

172.  1.  Delay  in  Suing  Not  a  Waiver.  — 
Irwin  v.  Harris,  199  Pa.  St.  405. 

2.  Ignorance  of  Fraud.  —  Strand  v.  Griffith, 
(C.  C.  A.)  97  Fed.  Rep.  854;  Alabama  Foundry, 
etc.,  Works  v.  Dallas,  127  Ala.  513  ;  Montgomery 
v.  McLaury,  143  Cal.  83;  Hinlon  v.  Ring,  m 
111.  App.  369. 

3.  Equity  —  General  Jurisdiction  in  Cases  of 
Fraud  —  United  Stales.  —  Missouri  Broom  Mfg. 
Co.  v.  Guymon,  (C.  C.  A.)  115  Fed.  Rep.  112. 

Illinois.  —  Bank  of  Montreal  v.  Waite,  105 
III.  App.  373  ;  Supreme  Council,  etc.,  v.  Beggs, 
1 10  111.  App.  139. 

Missouri.  —  Barrington  v.  Ryan,  88  Mo.  App. 
85. 

New  Jersey.  —  Eggers  v.  Anderson,  63  N.  J. 
Eq.  264. 

New  York.  —  Converse  v.  Sickles,  16  N.  Y. 
App.  Div.  49,  affirmed  161  N.  Y.  666. 

Vermont.  —  Delaney  v.  Brown,  72  Vt.  344. 
Virginia.  —  Buck  v.  Ward,  97  Va.  209. 

7.  Doubtful,  Inadequate,  or  Incomplete  Remedy 
at  Law.  —  Naugle  v.  Yerkes,  187  111.  358; 
Schack  v.  McKey,  97  III.  App.  460  ;  Barrington 
v.  Ryan,  88  Mo.  App.  85  ;  Benson  v.  Keller,  37 
Oregon  120;  Wilson  v.  Maxon,  56  W.  Va.  194. 

"  When  the  remedy  at  law  is  plain,  adequate, 
and  complete,  the  court  of  chancery  is  reluctant 
to  exercise  its  jurisdiction,  and  will  not  do  so 
unless  the  administration  of  justice  will  thereby 
evidently  be  facilitated."  Eggers  v.  Anderson, 
63  N.  J.  Eq.  264. 

1 74.  6.  Exclusive  Jurisdiction  of  Courts  of 
Equity. —  Sanford  v.  White,  132  Fed.  Rep.  331  ; 
Thayer  v.  Lidgate,  14  Hawaii  544,  citing  14  Am. 
and  Eng.  Encvc.  of  Law  (2d  ed.)  174. 

8.  Rescission  and  Cancellation —  United  States. 
—  National  Bank,  etc.,  Co.  v.  Petrie,  189  U.  S. 
423- 

California.  —  More  v.  More,  133  Cal.  489; 
Montgomery  v.  McLaury,  143  Cal.  83. 

Hawaii.  —  Hall  v.  Winam,  14  Hawaii  306. 

Illinois.  —  Robinson  v.  Sharp,  201  111.  86. 

Kentucky.  —  Austin  v.  Bridges,  (Ky.  1899)  52 
S.  W.  Rep.  966. 


Maryland.  —  Keller  v.  Gill,  92  Md.  190. 

Massachusetts.  —  Westlake  v.  Dunn,  184  Mass. 
260,  100  Am.  St.  Rep.  557. 

Michigan.  —  Anderson  Carriage  Co.  i>.  Pungs, 
134  Mich.  79. 

Minnesota.  —  Corse  v.  Minnesota  Grain  Co., 
(Minn.  1905)  102  N.  W.  Rep.  728. 

Missouri.  —  Summers  v.  Metropolitan  L.  Ins. 
Co.,  90  Mo.  App.  691  ;  Sheridan  v.  Nation,  159 
Mo.  27  ;  Barrington  v.  Ryan,  88  Mo.  App.  85  ; 
Dashner  v.  Buffington,  170  Mo.  260. 

New  Hampshire.  ■ — ■  Delouche  v.  Metropolitan 
L.  Ins.  Co.,  69  N.  H.  587. 

New  Jersey.  —  Hubbard  V.  International  Mer- 
cantile Agency,  (N.  J.  1904)  59  Atl.  Rep.  24. 

New  York.  —  Quimby  v.  Clock,  44  N.  Y.  App. 
Div.  616;  Grosjean  v.  Galloway,  64  N.  Y.  App. 
Div.  547;  L.  D.  Garrett  Co.  v.  Clark,  (Supm. 
Ct.  Spec.  T.)  42  Misc.  (N.  Y.)  610,  reversed 
102  N.  Y.  App.  Div.  611  ;  Slayback  v.  Raymond, 
93  N.  Y.  App.  Div.  326. 

Pennsylvania.  —  Thompson  v.  Chambers,  13 
Pa.  Super.  Ct.  213. 

Rhode  Island.  —  Hearn  v.  Hearn,  24  R.  I. 
328. 

Utah.- — -Whitney  v.  Richards,  17  Utah  226. 

175.  1.  Adequate  Remedy  at  Law.  —  Thayer 
v.  Lidgate,  14  Hawaii  544,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  175. 

2.  Reformation  of  Instruments. —  Robinson  v. 
Sharp,  201  111.  86;  Bowen  v.  Wolff,  23  R.  I.  56; 
Medley  v.  German  Alliance  Ins.  Co.,  55  W.  Va. 
342. 

3.  Adequate  Remedy  at  Law.  —  Cook  v.  Liston, 
192  Pa.  St.  19. 

4.  Suit  for  Specific  Performance.  —  Sohler  v. 
Sohlcr,  135  Cal.  323,  87  Am.  St.  Rep.  98  ;  Cooper 
v.  Cooper,  8  Ohio  Dec.  35,  6  Ohio  N.  P.  99  ; 
Livesley  v.  Heise,  45  Oregn  148. 

5.  Fraud  as  a  Defense  to  Specific  Performance, 

—  American  Fine  Art  Co.  v.  Reeves  Pulley  Co., 
(C.  C.  A.)  127  Fed.  Rep.  808. 

170.    1.  Relief  Against  Judgment  or  Decree, 

—  New  River  Mineral  Co.  v.  Seelcy,  (C.  C.  A.) 
120  Fed.  Rep.  193  ;  Norwood  v.  Richardson, 
(Del.  Ch.  1903)  57  Atl.  Rep.  244;  Williams  v. 
Davidson,  64  Kan.  707;  Pelz  v.  Bollinger,  180 
Mo.  252;  Smith  v.  Taylor,  78  Mo.  App.  630; 
Fears  v.  Riley,  148  Mo.  49;  Dowell  v.  Goodwin, 
22  R.  I.  287,  84  Am.  St.  Rep.  842. 

Fraud  Must  Have  Been  Successful.  —  Allen  v. 
Allen,  (C.  C.  A.)  97  Fed.  Rep.  525. 
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17Ci.    (6)  Constructive  Trusts.  — Sec  note  3. 

(7)  Suit  for  Accounting.  —  Sec  notes  6,  7. 
177.     [<))  Fraud  iti  Connect  ion  with  Wills  —  Fraud  in  Suppressing  or  Destroying 

Will.  —  See  note  1 . 

XIV.  Damages — 1.  In  General.  —  See  note  2. 
1  78.    See  note  3. 

2.  After  Rescission  of  Contract.  —  See  note  4. 
17i).    6.  Remote  and  Proximate  Damages  —  a.  In  General.  —  See  note  5. 

180.  c.  Expenditures — -(i)  In  General.  —  See  notes  1,  2. 
(2)  Compensation  for  Improvements.  —  See  note  3. 

181.  e.  Speculative  Damages.  —  See  note  9. 

il  12.    7.  Particular  Transactions — a.  Sales  of  Real  or  Personal 

PROPERTY  —  (i)  Difference  Between  Actual  Value  and  Price  Paid.  —  See 
note  1. 

(2)  Difference  Between  Actual  Value  and  Represented  Value.  — 

See  note  2. 


!7<».    3.  Constructive  Trusts.  —  Central  Stock, 

etc.,  Exch.  v.  Bendingcr,  (C.  C.  A.)  109  Fed. 
Rep.  926  ;  Missouri  Broom  Mfg.  Co.  v.  Guymon, 
(C.  C.  A.)  1 1  s  Fed.  Rep.  112;  Jones  v.  Jones, 

140  Cal.  587;  Sohler  v.  Sohler,  135  Cal.  323,  87 
Am.  St.  Rep.  98;  More  v.  More,  133  Cal.  489; 
Aldrich  v.  Hassinger,  13  Hawaii  138;  Barnes  v. 
Thuct,  116  Iowa  359;  Pollard  v.  McKenney, 
(Neb.  1903)  96  N.  W.  Rep.  679;  Goodwin  v. 
McMinn,  193  Pa.  St.  646,  74  Am.  St.  Rep.  703. 

6.  Guardian  and  Ward,  Etc.  —  Lorimer  v.  Lori- 
mcr,  124  Mich.  631;  Spier  v.  Hyde,  92  N.  Y. 
App.  Div.  467. 

7.  Principal  and  Agent.  —  Somervaill  v.  Mc- 
Dennott,  116  Wis.  504. 

177.  1.  Fraudulent  Suppression  or  Destruction 
of  Will. —  Shawvan  v.  Shawvan,  110  Wis.  390. 

2.  Damages  for  Fraud  —  General  Rule  — 
United  States.  —  Sigafus  v.  Porter,  179  U.  S.  116. 

Arkansas.  —  Neely  v.  Rembert,  71  Ark.  91. 

California.  — ■  American  F.  Ins.  Co.  v.  Hart, 

141  Cal.  673. 

Colorado.  —  Oakes  v.  Miller,  11  Colo.  App. 
374  ;  American  Nat.  Bank  v.  Hammond,  25  Colo. 
367- 

Illinois.  —  Goodwin  v.  Wilbur,  104  111.  App.  45. 

Kentucky.  —  Dinwiddie  v.  Stone,  (Ky.  1809) 
52  S.  W.  Rep.  814. 

Massach'isetts.  —  Fottler  v.  Moseley,  185 
Mass.  563. 

Minnesota.  —  Vilett  v.  Moler,  82  Minn.  12. 

New  York.  —  Oehlhof  v.  'Solomon,  73  N.  Y. 
App.  Div.  329. 

Rhode  Island.  —  Charbonnel  v.  Seabury,  23 
R.  I.  543,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  177. 

Wisconsin.  —  Potter  v.  Necedah  Lumber  Co., 
105  Wis.  25,  35. 

1  7*.  3.  Compensation  the  Cardinal  Principle. 
—  McRae  v.  Lonsby,  (C.  C.  A.)  130  Fed.  Rep. 
17,  citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  778. 

4.  Damages  After  Rescission  of  Contract  for 
Fraud.  —  McRae  v.  Lonsby,  (C.  C.  A.)  130  Fed. 
Rep.  17,  citing  14  Am.  and  Eng.  Encyc  of 
Law  ( 2d  ed.)  178. 

9  70.  5.  Simon  v.  Goodyear  Metallic  Rubber 
Shoe  Co.,  (C.  C.  A.)  105  Fed.  Rep.  573:  Oakes 
v.  Miller,  11  Colo.  App.  374;  Jamison  v.  Ells- 
worth. T15  Iowa  90. 

1  *>0.    1.  Expenditures  s.".  El^monts  of  Damage. 


—  Sigafus  v.  Porter,  179  U.  S.  116;  McRae  v. 
Lonsby,  (C.  C.  A.)  130  Fed.  Rep.  17;  Dinwiddie 
v.  Stone,  (Ky.  1899)  52  S.  W.  Rep.  814;  Schorr 
v.  Gewirz,  (Supm.  Ct.  Spec.  T.)  39  Misc.  (N. 
Y.)  186.  See  Oehlhof  v.  Solomon,  73  N.  Y. 
App.  Div.  329. 

Taxes. —  Nelson  v.  Allen,  117  Wis.  91. 

2.  Expenditures  Not  Proximate  Result  of  Fraud. 

—  Neely  v.  Rembert,  71  Ark.  91. 

3.  Improvements  —  Compensation  For. —  Jami- 
son v.  Ellsworth,  1  15  Iowa  90. 

Improvements  Made  with  Knowledge  that  Re- 
scission Would  Be  Had.  —  Neely  v.  Rembert,  71 
Ark.  91. 

Affirmance  of  Sale  —  Action  for  Damages.  — 

Where  the  vendee  elects  to  keep  the  property, 
and  does  not  attempt  to  rescind,  but  affirms 
the  sale  by  bringing  an  action  for  damages,  ex- 
penditures for  improvements  made  by  him  are 
expenditures  upon  his  own  property  of  which 
he  has  the  benefit,  and  he  can  have  no  recovery 
for  money  so  expended.  Krause  v.  Busacker, 
105  Wis.  350. 

181.  9.  Speculative  Damages  Not  Recoverable. 

—  Troxler  v.  New  Era  Bldg.  Co.,  137  N.  Car. 
51  :  Myers  v.  Turner,  (Tenn.  Ch.  1898)  52  S. 
W.  Rep.  332. 

182.  1.  Difference  Between  Actual  Value  and 
Price  Paid.  —  Hindman  v.  Louisville  First  Nat. 
Bank,  (C.  C.  A.)  112  Fed.  Rep.  931  ;  Mountain 
v.  Day,  91  Minn.  249;  McCord-Collins  Com- 
merce Co.  v.  Levi.  27  Tex.  Civ.  App.  109.  See 
also  McMillan  v.  Reaiirae,  (Mich.  1904)  100  N. 
W.  Rep.  166;  Oehlhof  v.  Solomon,  73  N.  Y. 
App.  Div.  329. 

2.  Difference  Between  Actual  and  Represented 
Value  —  Arkansas.  —  See  Emmerson  z\  Darda- 
nelle  Bank,  66  Ark.  646,  52  S.  W.  Rep.  274. 

Colorado.  —  Pike's  Peak  Paint  Co.  v.  Masury, 
19  Colo.  App.  286. 

Georgia.  —  McCrary  v.  Pritchard,  719  Ga.  876. 

Illinois.  —  Love  r.  McFlroy,  106  111.  App.  294  ; 
Haldeman  v.  Schuh,  109  111.  App.  259  ;  Hicks  v. 
Deemer,  187  111.  164. 

Indiana.  —  See  Equitable  Trust  Co.  v.  Milli- 
gan,  (Ind.  App.  7902)  64  N.  E.  Rep.  673. 

Iotva.  —  Boddy  v.  Henry.  773  Iowa  462  ;  War- 
field  v.  Clark,  778  Iowa  69.  See  also  Johnson 
v.  Gavitt,  714  Iowa  783. 

Kentucky.  —  Drake  -e.  Holbrook,  (Ky.  1902) 
66  S.  W.  Rep.  512. 
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(5)  Sale  of  Securities.  —  See  note  5. 
(7)  Sale  of  Stock  in  Corporation.  —  See  notes  1,  2. 
(10)  Incumbrances.  —  See  note  9. 
/.  Subscriptions  for  Stock.  —  See  note  2. 
/  Representations  as  to  Solvency  or  Credit  —  sale  of  Goods. 
—  See  note  7. 

188.    8.  Determination  of  Value  —  Market  Price.  —  See  note  5. 

10.  Exemplary  Damages.  —  See  notes  g,  10. 

11.  Interest.  —  See  note  1. 
Money  Obtained  by  Fraud.  —  See  note  2. 

XV.  Evidence  —  1.  Presumption  and  Burden  of  Proof — a.  General 
See  note  3. 


184. 
185. 

187. 


189. 
190. 


Rule. 


Massachusetts. — Lee  v.  Tarplin,  183  Mass.  52. 

New  Yortt. —  Grosjean  v.  Galloway,  64  N.  Y. 
App.  Div.  547  ;  Ettlinger  v.  Weil,  94  N.  Y.  App. 
Div.  291  ;  Benedict  v.  Guardian  Trust  Co.,  91 
N.  Y.  App.  Div.  103,  affirmed  180  N.  Y.  558; 
Schorr  v.  Gewirz,  (Supm.  Ct.  Spec.  T.)  39  Misc. 
(N.  Y.)  186;  King  v.  Mott,  37  N.  Y.  App.  Div. 
124;  Mahoney  v.  O'Neill,  (Supm.  Ct.  App.  T.) 
29  Misc.  (N.  Y.)  619. 

Ohio.  —  Linerode  v.  Rasmussen,  63  Ohio  St. 
545- 

Pennsylvania.  —  Martachowski  v.  Orawitz,  14 
Pa.  Super.  Ct.  175. 

South  Dakota.  —  Western  Twine  Co.  v. 
Wright,  11  S.  Dak.  521. 

Texas.  —  Carson  v.  Houssells,  (Tex.  Civ. 
App.  1899)  51  S.  W.  Rep.  290. 

Wisconsin.  —  Potter  v.  Necedah  Lumber  Co., 
105  Wis.  25. 

Rule  Applicable  Only  Where  Actual  Loss  Natural 
and  Proximate  Result  of  Deceit.  —  Potter  v.  Ne- 
cedah Lumber  Co.,  105  Wis.  25. 

184.  5.  Sale  of  Note  or  Bond  Secured  by 
Mortgage.  —  Drake  v.  Holbrook,  (Ky.  1902)  66 
S.  W.  Rep.  512,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  184. 

185.  1.  Fraud  in  Sale  of  Stock  in  Corporation. 


—  Nashua   Sav.  Bank 


Burlington  Electric 


Lighting  Co.,  100  Fed.  Rep.  673;  Hunter  v. 
International  Bldg.,  etc.,  Assoc.,  24  Tex.  Civ. 
App.  453- 

2.  Deduction  of  Actual  Value  of  Stock.  —  Nashua 
Sav.  Bank  v.  Burlington  Electric  Lighting  Co., 
100  Fed.  Rep.  673. 

9.  Sale  of  Property  Subject  to  Incumbrances.  — 
Hahl  v.  Brooks,  213  111.  134,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  cd.)  185. 

187.  2.  Fraud  by  Promoter  —  Measure  of 
Damages  Is  Compensation.  —  Goodwin  v.  Wilbur, 
104  111.  App.  45. 

7.  Fair  Value  of  Goods.  —  Shaw  v.  Gilbert,  1 1 1 
Wis.  165. 

188.  5.  Market  Price  as  Evidence  of  Actual 
Value.  —  Mitchell  v.  Simons,  (Tex.  Civ.  App. 
1899)  53  S.  W.  Rep.  76. 

Market  Value  of  Stock.  —  Where  stock  has  a 
well-known  and  fixed,  though  variable,  market 
value,  it  is  the  proper  criterion  of  such  value. 
Price  v.  Spencer,  (Cal.  1898)  53  Pac.  Rep.  1073. 

189.  9.  Allowance  for  Exemplary  Damages. 
—  See  Oehlhof  v.  Solomon,  73  N.  Y.  App.  Div. 
320. 

10.  Punitive  Damages  "  are  not  recoverable 
except  in  cases  where  malice,  violence  or  passion 
and  wamton  recklessness  is  shown."  Hoffman 
v.  Gill,  102  Mo.  App.  320. 


In  cases  of  bare  fraud  there  can  be  no  re- 
covery of  punitive  damages ;  to  recover  such 
damages  the  fraud  must  be  either  gross  or  ma- 
licious, or  something  must  show  a  very  corrupt 
condition  of  affairs.  Cable  v.  Bowlus,  11  Ohio 
Cir.  Dec.  526,  21  Ohio  Cir.  Ct.  53. 

190.  1.  Recovery  of  Interest. — Love  v. 
McElroy,  106  111.  App.  294;  Haldeman  v.  Schuh, 
109  111.  App.  259  ;  Nichols  v.  Coleman,  96  N.  Y. 
App.  Div.  353;  Shaw  v.  Gilbert,  111  Wis.  165. 

Rescission  —  From  Day  Sale  Is  Rescinded.  — 
Fcit  ;'.  Bell,  205  111.  213. 

2.  In  Action  for  Money  Fraudulently  Obtained 
—  Shaw  v.  Gilbert,  m  Wis.  165. 

3.  General  Rule  as  to  Presumption  and  Burden 
Of  Proof  —  England.  —  Barron  v.  Willis,  (1899) 
2  Ch.  578. 

United  Slates.  —  Huber  v.  Guggenheim,  89 
Fed.  Rep.  598;  De  Roux  v.  Girard,  105  Fed. 
Rep.  798,  affirmed  (C.  C.  A.)  112  Fed.  Rep.  89; 
Holton  v.  Davis,  (C.  C.  A.)  108  Fed.  Rep.  138; 
De  Roux  v.  Girard,  (C.  C.  A.)  112  Fed,  Rep. 
89  ;  American  Nat.  Bank  v.  Supplee,  (C.  C.  A.) 
115  Fed.  Rep.  657. 

California.  —  Casey  v.  Leggett,  125  Cal.  664; 
Roberts  v.  Burr,  135  Cal.  156. 

Colorado.  —  Allen  v.  Elrick,  29  Colo.  118. 

Delaware.  —  Freeman  v.  Topkis,  1  Marv. 
(Del.)  174;  Thomas  v.  Grise,  1  Perm.  (Del.) 
381  ;  Journal  Printing  Co.  v.  Maxwell,  1  Penn. 
(Del.)  511. 

Georgia.  —  O'Connell  v.  Supreme  Conclave, 
etc.,  102  Ga.  143,  66  Am.  St.  Rep.  159. 

Illinois.  —  Merchants'  Nat.  Bank  v.  Lyon,  185 
111.  343;  Kennedy  v.  Kennedy,  194  111.  346;  Off 
v.  Jack,  204  111.  79;  American  Hoist,  etc.,  Co.  v. 
Hall,  208  111.  597;  Flynn  v.  Todd,  77  111.  App. 
682  ;  Means  v.  Flanagan,  79  111.  App.  296  ;  Faulk- 
ner v.  I.  L.  Elwood  Mfg.  Co.,  79  111.  App.  544; 
Johnston  v.  Hirschberg,  85  III.  App.  47,  affirmed 
185  III.  445;  Bohl  v.  Long,  91  111.  App.  159;' 
Barrie  v.  Frost,  105  111.  App.  187;  Edwards  v. 
Story,  105  111.  App.  433;  Eickstaedt  v.  Moses, 
105  111.  App.  634;  Haberer  v.  Walzer,  109  111. 
App.  371. 

Indiana.  —  Cotterell  v.  Koon,  151  Ind.  182. 

Iowa.  —  Ley  v.  Metropolitan  L.  Ins.  Co.,  120 
Iowa  203.  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  190. 

Kansas.  —  Flohr  v.  Schwartzberg,  9  Kan.  App. 
215. 

Massachusetts.  —  Barron  v.  International 
Trust  Co.,  184  Mass.  440;  Wood  r.  Massachu- 
setts Mut.  Acc.  Assoc..  174  Mass.  217. 

Michigan.  —  Walsh  v.  Gouldcn.  130  Mich. 
531  ;  McNaughton  v.  Smith,  136  Mich.  368. 
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191.    Sec  note  i. 

When  Fraud  Is  to  Be  Presumed.  —  Sec  note  2. 

19£.   /-.  Particular  Elements  of  Fraud  —  (2)  Materiality  and 

Falsity.  — Sec  note  3. 

(3)  Knowledge  and  Intent.  —  See  note  6. 

(4)  Reliance  upon  Representations.  — See  note  10. 

191.  c.  Proof  of  Circumstances  Indicating  Fraud  —  (1)  In  Gen- 
eral —  Mere  Inadequacy  of  Price,  or  Other  Inequality.  —  See  note  2. 

(2)  Fiduciary  or  Confidential  Relations,  Etc.  —  See  note  8. 

195.  See  note  1. 

2.  Admissibility  of  Evidence  —  a.  In  General.  —  See  note  2. 

196.  Sec  note  1. 

Conduct  Showing  Good  Faith.  —  See  note  3. 

b.  Other  Frauds  —  (i)  In  General.  —  See  note  6. 

197.  Frauds  by  Others  than  the  Party  Charged.  — See  note  I. 


Missouri.  —  Hoeller  v.  Haffner,  155  Mo.  589. 

Nebraska.  —  Hampton  v.  Webster,  56  Neb. 
628;  Crockett  v.  Miller,  (Neb.  1902)  96  N.  W. 
Rep.  49 1. 

New  Jersey.  —  Garrison  v.  Technic  Electrical 
Works,  59  N.  J.  Eq.  440. 

New  York.  —  Clover  Farms  Co.  v.  Schubert, 
(Supm.  Ct.  App.  T.)  46  Misc.  (N.  Y.)  434; 
Pinckney  v.  Darling,  3  N.  Y.  App.  Div.  553, 
affirmed  158  N.  Y.  728.  See  also  Postal  v. 
Cohn,  83  N.  Y.  App.  Div.  27. 

North  Carolina.  —  See  Hart  v.  Cannon,  133 
N.  Car.  10. 

Pennsylvania.  ■ — ■  Longenecker  v.  Zion  Evan- 
gelical Lutheran  Church,  200  Pa.  St.  567. 

South  Carolina.  —  Johnson  v.  Franklin,  58  S. 
Car.  394. 

Texas. — Von  Boeckmann  v.  Loepp,  (Tex. 
Civ.  App.  1903)  73  S.  W.  Rep.  849. 

Virginia.  —  American  Net,  etc.,  Co.  v.  Mayo, 
97  Va.  182;  Alsop  v.  Catlett,  97  Va.  364;  New 
York  L.  Ins.  Co.  v.  Davis,  96  Va.  737;  Virginia- 
Carolina  Chemical  Co.  v.  Carpenter,  99  Va.  292. 

West  Virginia.  —  Oberlin  College  v.  Blair,  45 
W.  Va.  8 1  z. 

Wisconsin.  —  Miles  v.  Pike  Min.  Co.,  (Wis. 
1905)  102  N.  W.  Rep.  555. 

191.  1.  Granrud  v.  Rea,  24  Tex.  Civ.  App. 
299. 

2.  Proof  of  Facts  from  Which  Fraud  Is  to  Be 
Presumed.  —  Holton  v.  Davis,  (C.  C.  A.)  108 
Fed.  Rep.  138. 

192.  3.  Materiality  and  Falsity  of  Represen- 
tations. —  L.  D.  Garrett  Co.  v.  Appleton,  101 
N.  Y.  App.  Div.  507. 

6.  Jacobs  v.  Marks,  83  111.  App.  156,  affirmed 
183  111.  533;  L.  D.  Garrett  Co.  v.  Appleton,  101 
N.  Y.  App.  Div.  507;  Holt  v.  Sims,  (Minn. 
1905)  102  N.  W.  Rep.  386.  See  supra,  85.  3 
et  seq. 

10.  Reliance  upon  Representations.  —  Holt  'v. 
Sims,  (Minn.  1905)  102  N.  W.  Rep.  386.  See 
supra,  106.  8. 

194.  2.  Cabaness  v.  Holland,  19  Tex.  Civ. 
App.  383. 

8.  Fiduciary  Relation   Raises  Presumption  of 

Fraud  —  England.  —  Powell  v.  Powell,  (1900) 
1  Ch.  243. 

Alabama.  —  Cannon  v.  Gilmer,  13s  Ala.  302. 
District  of  Columbia.  —  Moran  v.  Sullivan,  12 
App.  Cas.  (D.  C.)  137- 

Illinois.  —  Wood  v.  Roberts,   185  III.  489: 


Thomas  v.  Whitney,  83  111.  App.  247,  affirmed 
186  111.  225. 

Indiana.  —  De  Ruiter  v.  De  Ruiter,  28  Ind. 
App.  9,  91  Am.  St.  Rep.  107,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  194. 

New  York.  —  Bingham  v.  Sheldon,  101  N.  Y. 
App.  Div.  48. 

South  Carolina.  —  Way  "'.  Union  Cent.  L.  Ins. 
Co.,  61  S.  Car.  501,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  194. 

Virginia.  —  Todd  v.  Sykes,  97  Va.  143. 

Transaction  Between  Relatives.  —  The  fact 
that  an  alleged  fraudulent  transaction  occurs 
between  relatives  does  not  change  the  rule  as  to 
burden  of  proof,  the  relationship  being  merely 
a  circumstance  which  may  excite  Suspicion,  but 
does  not  of  itself  amount  to  proof  of  fraud. 
American  Hoist,  etc.,  Co.  v.  Hall,  208  III.  597. 

195.  1.  Way  v.  Union  Cent.  L.  Ins.  Co.,  61 
S.  Car.  501,  citing  14  Am.  and  Eng.  EncIyc. 
of  Law  (2d  ed.)  194. 

2.  Admissibility  of  Evidence  —  Great  Latitude 
Allowed — Freeman  v.  Topkis,  1  Marv.  (Dei.) 
174;  Thomas  v.  Grise,  1  Penn.  (Del.)  381; 
Dunn  v.  Springfield  F.  &  M.  Ins.  Co.,  104  La. 
31,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  195-197:  Townsend  v.  Felthousen,  156 
N.  Y.  618;  Griffith  v.  Strand,  19  Wash.  686. 

196.  1.  Statement  of  Rule  and  Its  Reason.  — 
Sheridan  v.  Pease,  93  111.  App.  219;  De  Ruiter 
v.  De  Ruiter,  28  Ind.  App.  9,  91  Am.  St.  Rep. 
107;  Dunn  v.  Springfield  F.  &  M.  Ins.  Co.,  104 
La.  31,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  196;  Townsend  v.  Felthousen,  156  N. 
Y.  618. 

Conspiracy  to  Defraud.  —  Miller  v.  John,  208 
111.  173. 

3.  Conduct  Showing  Good  Faith.  —  Gerner  v. 

Mosher.  58  Neb.  135. 
6.  Evidence  of  Other  Frauds  and  Representations. 

—  U.  S.  v.  Kenney,  90  Fed.  Rep.  257  ;  Wright 
V.  Stewart,  130  Fed.  Rep.  905;  Fox  v.  Hale, 
etc,  Silver  Min.  Co.,  (Cal.  1898)  53  Pac.  Rep. 
32;  Buckley  v.  Acme  Food  Co.,  113  111.  App. 
210;  Swinney  v.  Patterson,  25  Nev.  411;  Boyd 
v.  Boyd,  164  N.  Y.  234;  Ettlinger  v.  Weil,  94 
N.  Y.  App.  Div.  291  ;  Converse  v.  Sickles,  16 
N.  Y.  App.  Div.  49,  affirmed  161  N.  Y.  666; 
Cliisholm  v.  Eisenhuth,  69  N.  Y.  App.  Div.  134. 
See  also  Sutton  v.  Kelliher,  115  Iowa  632. 

197.  1.  Frauds  Committed  by  Third  Persons.— 
Obst  v.  Unnerstall,  184  Mo.  383. 
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(2)  General  Sclieme  or  Purpose  to  Defraud.  — See  note  2. 
The  Chief  Keason.  —  See  note  I. 

Other  Representations  to  Party  Defrauded.  —  See  note  2. 
Restriction  to  Purpose  of  Proving  Scienter.  —  See  note  3- 

c.  Parol  Evidence.  —  See  note  4. 

Contracts  under  Seal.  —  See  notes  5,  6. 

3.  Sufficiency  of  Evidence  —  a.  CIRCUMSTANTIAL  EVIDENCE.  —  See 

b.  Degree  of  Proof.  —  See  notes  2,  5. 


197. 
198. 


199. 

200. 

note  3. 
201. 

197.  2.  General  Scheme  or  Purpose  to  De- 
fraud —  England.  —  Rex  v.  Wyatt,  (1904)  1  K. 
B.  188;  Reg.  v.  Ollis,  (1900)  2  Q.  B.  768. 

United  States.  —  Wright  v.  Stewart,  130  Fed. 
Rep.  905. 

Delazvare.  —  Freeman  v.  Topkis,  1  Marv. 
(Del.)  174. 

Illinois.  —  Buckley  v.  Acme  Food  Co.,  113 
111.  App.  210. 

Nevada.  —  Swinney  v.  Patterson,  25  Nev. 
411. 

New  York.  —  Ettlinger  v.  Weil,  94  N.  Y.  App. 
Div.  291. 

Oklahoma.  —  Price  v.  Winnebago  Nat.  Bank, 
14  Okla.  268. 

South  Carolina.  —  Brown  «,  Newell,  64  S. 
Car.  27. 

19§.  1.  Reason  for  Admitting  Evidence  of 
Other  Frauds. —  Chisholm  v.  Eisenhuth,  69  N. 
Y.  App.  Div.  134. 

2.  Other  Representations  Made  to  Party  De- 
frauded. —  Scholfield  Gear,  etc.,  Co.  v.  Schol- 
field,  71  Conn.  1.  See  also  Lesser  v.  Brown,  75 
Conn.  491. 

3.  Restriction  of  Such  Evidence  to  Proof  of  Sci- 
enter. —  See  Tracy  v.  McKinney,  82  Mo.  App. 
506. 

1 99.  4.  Parol  Evidence  Admissible  Notwith- 
standing a  Written  Contract  — ■  Connecticut.  — 
New  Idea  Pattern  Co.  v.  Whelan,  75  Conn.  455. 

District  of  Columbia.  —  Main  v.  Aukam,  12 
App.  Cas.  (D.  C.)  37S- 

Georgia.  —  McBride  v.  Macon  Tel.  Pub.  Co., 
102  Ga.  422:  McCrary  v.  Pritchard,  119  Ga. 
876. 

Illinois.  —  Supreme  Council,  etc.,  v.  Beggs, 
1 10  III.  App.  139. 

Louisiana. —  Hoffman  v.  Ackermann,  110  La. 
1070;  Le  Bleu  v.  Savoie,  109  La.  679. 

Michigan.  —  Rambo  V.  Patterson,  133  Mich. 
65S. 

Minnesota.  —  Vilett  V.  Moler,  82  Minn.  12. 

Missouri.  —  Phcenix  Ins.  Co.  v.  Owens,  81 
Mo.  App.  201  ;  Leicher  v.  Keeney,  98  Mo.  App. 
394.  See  also  Magee  v.  Verity,  97  Mo.  App. 
486. 

Nebraska.  —  Bauer  v.  Taylor,  (Neb.  1903)  96 
N.  W.  Rep.  268. 

New  Hampshire.  —  Anderson  v.  Scott,  70  N. 
H.  350. 

New  York.  —  Grockie  v.  Hirshfield,  50  N.  Y. 
App.  Div.  87  ;  Evans  v.  Columbia  F.  Ins.  Co., 
(Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.)  316. 

North  Carolina.  —  Gwaltney  v.  Provident  Sav. 
L.  Assur.  Soc,  132  N.  Car.  925. 

Pennsylvania.  — ■  Atherholt  v.  Hughes,  209  Pa. 
St.  156;  American  Harrow  Co.  v.  Swoope,  16 
Pa.  Super.  Ct.  45 I. 

South  Carolina.  —  Willcox  v.  Priester,  68  S. 
Car.  106. 


T enncsscc.  —  Fine  v.  Stuart,  (Tenn.Ch.  1898) 
48  S.  W.  Rep.  371  ;  Bennett  v.  Massachusetts 
Mut.  L.  Ins.  Co.,  107  Tenn.  371. 

Texas.  —  Wuest  -».  Moehrig,  24  Tex.  Civ. 
App.  124;  Hollifield  v.  Landrum,  31  Tex.  Civ. 
App.  187  ;  Hallwood  Cash  Register  Co.  v.  Berry, 
35  Tex.  Civ.  App.  554 ;  Davis  v.  Driscoll,  22 
Tex.  Civ.  App.  14. 

V ermont.  — -  Cameron  v.  Estabrooks,  73  Vt.  73. 

Washington.  —  O'Connor  v.  Lighthizer,  34 
Wash.  152;  Griffith  v.  Strand,  19  Wash.  686. 

Wisconsin.  —  Hurlbert  v.  T.  D.  Kellogg  Lum- 
ber, etc.,  Co.,  115  Wis.  225. 

5.  Parol  Evidence  in  Case  of  Contracts  under 
Seal. — Way  v.  Union  Cent.  L.  Ins.  Co.,  61  S. 
Car.  soi,  quoting  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  199. 

6.  Cutter  v.  Roanoke  R.,  etc.,  Co.,  128  N. 
Car.  477  ;  Way  v.  Union  Cent.  L.  Ins.  Co.,  61 
S.  Car.  501,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  199  ;  Willcox  v.  Priester,  68  S. 
Car.  106. 

200.  3.  Circumstantial  Evidence — United 
States.  —  U.  S.  z\  Kenney,  90  Fed.  Rep.  257 ; 
Trenchard  v.  Kell.  127  Fed.  Rep.  596;  Holton 
v.  Davis,  (C.  C.  A.)  108  Fed.  Rep.  138. 

California.  —  Casey  v.  Leggett,  125  Cal.  664; 
Maxson  s".  Llewelyn,  122  Cal.  105. 

Delaware.  —  Journal  Printing  Co.  v.  Maxwell, 
1  Penn.  (Del.)  511  ;  Freeman  v.  Topkis,  1  Marv. 
(Del.)  174. 

Illinois.  —  Tuttle  v.  Hemenway,  92  111.  App. 
53;  Podolski  v.  Stone,  186  111.  540;  Sheridan  v. 
Pease,  93  111.  App.  219;  Miller  v.  John,  m  ill. 
App.  56,  affirmed  208  111.  173. 

Missouri.  —  Columbia  Sav.  Bank  v.  Kings- 
burry,  84  Mo.  App.  82. 

Virginia.  —  New  York  L.  Ins.  Co.  v.  Davis, 
96  Va.  737  ;  Todd  v.  Sykes,  97  Va.  143. 

Wisconsin.  —  Horton  v.  Lee,  106  Wis.  439. 

201.  2.  Sufficiency  of  Evidence  —  Erroneous 
Statements  as  to  Degree  of  Proof.  —  Grove  v. 
Kase,  195  Pa.  St.  325  ;  De  Douglas  v.  Union 
Traction  Co.,  198  Pa.  St.  430. 

Distinction.  —  Where  a  party  seeks  to  vary 
the  terms  of  a  written  instrument  by  parol  be- 
cause by  fraud  it  does  not  contain  the  actual 
agreement,  or  its  execution  was  induced  by  a 
cotemporaneous  oral  agreement  of  such  a  char- 
acter that  its  enforcement  would  operate  as  a 
fraud,  the  evidence  must  be  clear,  precise,  and 
indubitable.  But  one  not  a  party  may  defeat  an 
instrument  for  collusion  and  fraud  upon  him  by 
a  preponderance  of  the  evidence.  See  also  Longe- 
necker  v.  Zion  Evangelical  Lutheran  Church, 
200  Pa.  Sr.  567 ;  Meyers  v.  Meyers,  24  Pa.. 
Super.  Ct.  603. 

Impeachment  of  Judgment  —  Proof  Must  Be 
"  Clear,  Distinct,  and  Certain."  —  Holton  "'. 
Davis,  (C.  C.  A.)  108  Fed.  Rep.  138. 
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Preponderance  of  Evidenoe.  —  See  note  "J. 
See  note  i. 

Mere  Suspicion  Not  Enough.  —  See  note  3. 
Circumstances  Consistent  with  Honesty.  —  See  note  3. 
Number  of  Witnesses.  —  See  notes  2,  3. 

Inadequacy  of  Price  or  Other  Inequality.  —  See  notes  4,  5,6. 


"  Clear,  Precise,  and  Indubitable."  —  Ameri- 
can Nat.  Bank  v.  Supplee,  (C.  C.  A.)  115  Fed. 
Kcp.  657. 

'Mti.    5.  See   McNaughlon   v.   Smith,  136 
Mich.  368;  t  iranrud  v.  Rea,  24  Tex.  Civ.  App.  299. 
7.    Preponderance   of   Evidence   Sufficient  — 

United  Stales.  —  Huber  v.  Guggenheim,  89  Fed. 
Rep.  598. 

Colorado.  —  Allen  v.  Elrick,  29  Colo.  118. 

Georgia.  —  O'Connell  v.  Supreme  Conclave, 
etc.,  102  Ga.  143,  66  Am.  St.  Rep.  159;  Supreme 
Conclave,  etc.,  v.  Wood,  120  Ga.  328. 

Illinois.  —  American  Hoist,  etc.,  Co.  v.  Hall, 
110  111.  App.  463,  affirmed  208  111.  597;  Haberer 
;  .  Wulzer,  109  111.  App.  371  ;  Smith  v.  Edel- 
stein,  92  111.  App.  38 ;  Means  v.  Flanagan,  79 
111.  App.  296  ;  American  Hoist,  etc.,  Co.  v.  Hall, 
208  111.  597.  See  also  Miller  v.  John,  208  111. 
173- 

Ioiva.  —  Ley  v.  Metropolitan  L.  Ins.  Co.,  120 
Iowa  203. 

Michigan.  —  McDonald  v.  Smith,  (Mich.  1905) 
102  N.  W.  Rep.  668. 

Nebraska.  — ■  Bentley  v.  Woolson  Spice  Co., 
(Neb.  1901)  95  N.  W.  Rep.  803. 

New  York.  —  Brehm  v.  Gushal,  (Supm.  Ct. 
Spec.  T.)  31  Misc.  (N.  Y.)  112;  Schorr  v. 
Gewirz,  (Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.) 
186;  Darling  v.  Klock,  33  N.  Y.  App.  Div.  270, 
affirmed  165  N.  Y.  623. 

Pennsylvania.  —  Longenecker  v.  Zion  Evan- 
gelical Lutheran  Church,  200  Pa.  St.  567,  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  202; 
Meyers  v.  Meyers,  24  Pa.  Super.  Ct.  603. 

South  Carolina.  —  Johnson  v.  Franklin,  58  S. 
Car.  394. 

Texas.  —  Carson  v.  Houssels,  (Tex.  Civ.  App. 
1899)  51  S.  W.  Rep.  290. 

Vermont.  —  Roscoe  v.  Sawyer,  71  Vt.  367. 

Wisconsin.  ■ — Burnham  v.  Burnham,  119  Wis. 
509,  100  Am.  St.  Rep.  895. 

202.  1.  Proof  Must  Produce  Satisfactory 
Conviction — Alabama.  —  Dean  v.  Oliver,  131 
Ala.  634. 

Illinois.  —  Davis  v.  Thornley,  204  111.  266  ; 
Faulkner  v.  I.  L.  Elwood  Mfg.  Co.,  79  111.  App. 
544;  Edwards  v.  Story,  105  111.  App.  433  ;  John- 
ston v.  Hirschberg,  85  111.  App.  47,  affirmed  185 
111.  445- 

Michigan.  —  McNaughton  v.  Smith,  136  Mich. 
368. 

Nebraska.  —  Hampton  v.  Webster,  56  Neb. 
628. 

New  York.  —  Gray  v.  Richmond  Bicycle  Co., 
(Supm.  Ct.  Tr.  T.)  26  Misc.  (N.  Y.)  166,  af- 
firmed 40  N.  Y.  App.  Div.  506.  See  also  Carson 
v.  Eisner,  (Supm.  Ct.  App.  Div.)  58  N.  Y.  Supp. 
826. 

Pennsylvania.  —  Longenecker  v.  Zion  Evan- 
gelical Lutheran  Church,  200  Pa.  St.  567,  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  202 ; 
Nelson  v.  Steen,  192  Pa.  St.  581. 

Virginia.  —  Virginia-Carolina  Chemical  Co.  v. 


Carpenter,  99  Va.  292;  Alsop  v.  Catlett,  97  Va. 
364;  New  York  L.  Ins.  Co.  v.  Davis,  96  Va. 
737- 

W est  Virginia.  —  Oberlin  College  v.  Blair,  45 
W.  Va.  812. 

Wisconsin.  —  Burnham  v.  Burnham,  119  Wis. 
509,  100  Am.  St.  Rep.  895;  Shaw  v.  Gilbert,  111 
Wis.  165;  Hubbard  v.  McLean,  122  Wis.  75; 
Miles  v.  Pike  Min.  Co.,  (Wis.  1905)  102  N.  W. 
Rep.  555- 

Failure  to  Meet  Notes  Insufficient.  —  Diller  v. 
Nelson,  10  Pa.  Super.  Ct.  449. 

3.  Mere  Suspicion  Not  Enough  —  United  States. 
—  American  Nat.  Bank  v.  Supplee,  (C.  C.  A.) 
115  Fed.  Rep.  657;  U.  S.  v.  Clark,  125  Fed. 
Rep.  774. 

California.  —  Casey  v.  Leggett,  125  Cal.  664; 
Roberts  v.  Burr,  135  Cal.  156. 

Illinois.  —  Corbettz/.  Greensfelder,  92  111.  App. 
491,  reversed  190  111.  565. 

Missouri.  —  Columbia  Sav.  Bank  v.  Kings- 
burry,  84  Mo.  App.  82. 

Pennsylvania.  —  Nelson  v.  Steen,  192  Pa.  St. 
581. 

Virginia.  —  Wheby  v.  Moir,  102  Va.  875. 
Wisconsin.  —  Shaw  v.  Gilbert,  m  Wis.  165; 
Dickson  v.  Pritchard,  in  Wis.  310. 

203.  3.  Circumstances  as  Consistent  with 
Honesty  as  with  Fraud.  —  Hoeller  v.  Haffner, 
155  Mo.  589. 

204.  2.  Number  of  Witnesses.  —  Dalrymple 
v.  Craig,  149  Mo.  345;  Longenecker  v.  Zion 
Evangelical  Lutheran  Church,  200  Pa.  St.  567  ; 
Bennett  v.  Massachusetts  Mut.  L.  Ins.  Co.,  107 
Tenn.  371. 

3.  Longenecker  v.  Zion  Evangelical  Lutheran 
Church,  200  Pa.  St.  567. 

4.  Inadequacy  of  Price  or  Other  Inequality.  — 

Talbott  v.  Manard,  106  Tenn.  60. 

5.  Harbottle  v.  Rawlins,  11  Hawaii  105; 
Berger  v.  Booth,  13  Hawaii  291  ;  Mattoon  Gas 
Light,  etc.,  Co.  v.  Dolan,  in  111.  App.  333; 
Sohan  v.  Gibson,  (Ky.  1904)  80  S.  W.  Rep. 
H73- 

6.  Inadequacy  of  Consideration  and  Other  Cir- 
cumstances—  Georgia.  —  Hoyle  v.  Southern  Saw 

Works,  105  Ga.  123. 

Illinois.  —  Walker  v.  Shepard,  210  111.  100; 
Wenegar  v.  Bollenbach,  180  111.  222;  Shea  v. 
Teufert,  207  111.  222. 

Iowa. — -Hale  v.  Kobbert,  109  Iowa  128. 

Kentucky.  —  Combs  v.  Davidson,  (Ky.  1903) 
74  S.  W.  Rep.  261. 

Mississippi.  —  Norfleet  v.  Beall,  82  Miss.  538. 

Missouri.  —  Obst  v.  Unnerstall,  18a  Mo.  383. 

New  Jersey.  —  Coffey  v.  Sullivan,  63  N.  J. 
Eq.  296. 

Ohio.  —  Manley  v.  Carl,  n  Ohio  Cir.  Dec.  1, 
20  Ohio  Cir.  Ct.  t  6 1 . 

Tennessee.  —  Stephens  v.  Ozbourne,  107  Tenn. 
572,  89  Am.  St.  Rep.  957. 

Canada.  —  Macpherson  v.  McLean,  34  N. 
Bruns.  361. 
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205.  XVI.  Questions  of  Law  and  Fact  —  1.  General  Rule.  —  Sec  note  3. 
306.    See  note  1. 

2.  Particular  Elements  of  Fraud  —  a.  In  General.  —  See  note  3. 

b.  Opinion  or  Statement  of  Fact.  —  See  note  5. 
207.   c.  Materiality  of  Representations.  —  See  notes  1,  2. 

d.  Knowledge  and  Intent.  — See  note  4. 

e.  Reliance  upon  Representations.  —  See  note  6. 
90S.  /.  Right  to  Rely  on  Representations.  — See  note  1. 

FRAUDULENT  —  FRAUDULENTLY.  —  See  note  3. 


205.  3.  Questions  of  Law  and  Fact  —  Fraud 
Ordinarily  Question  for  Jury — ■  United  States. — 
Ball  v.  Warrington,  (C.  C.  A.)  108  Fed.  Rep. 
472;  McRae  v.  Lonsby,  (C.  C.  A.)  130  Fed.  Rep. 
17;  Simon  v.  Goodyear  Metallic  Rubber  Shoe 
Co.,  (C.  C.  A.)  105  Fed.  Rep.  573;  Great  North- 
ern R.  Co.  v.  Kasischke,  (C.  C.  A.)  104  Fed. 
Rep.  440. 

Delaware.  —  Freeman  v.  Topkis,  1  Marv. 
(Del.)  174;  Clayton  v.  Cavender,  1  Marv.  (Del.) 
191. 

Illinois.  —  Chicago  City  R.  Co.  v.  Uhter,  212 
111.  174;  Hacker  v.  Munroe,  176  111.  384;  In- 
diana, etc.,  R.  Co.  v.  Fowler,  201  111.  152,  94 
Am.  St.  Rep.  158. 

Kentucky.  —  Western  Assur.  Co.  v.  Ray,  105 
Ky.  523- 

Massachusetts.  —  Arnold  v.  Teel,  182  Mass.  1. 

Michigan.  —  McMillan  v.  Reaume,  (Mith. 
1904)  100  N.  W.  Rep.  166. 

Minnesota.- — ■  Brown  v.  Bayer,  91  Minn.  140. 

Missouri.  —  Gratton,  etc.,  Mfg.  Co.  v.  Troll, 
77  Mo.  App.  339;  Meier  v.  Jackson,  78  Mo. 
App.  396. 

New  Jersey.  —  Alexander  v.  Brogley,  62  N.  J. 

L.  584. 

New  York.  —  Hines  v.  John  Hancock  Mut.  L. 
Ins.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  31  Misc. 
(N.  Y.)  809;  Townsend  v.  Felthousen,  156  N. 
Y.  618. 

North  Carolina.  —  Southern  Commission  Co. 
v.  Porter,  122  N.  Car.  692;  Cutler  v.  Roanoke 
R.,  etc.,  Co.,  128  N.  Car.  477;  Austin  v.  Mur- 
dock,  127  N.  Car.  4S4. 

Pennsylvania.  —  Meyers  v.  Meyers,  24  Pa. 
Super.  Ct.  603. 

Texas.  —  Brin  v.  McGregor,  (Tex.  Civ.  App. 
190T)  64  S.  W.  Rep.  78. 

Washington.  —  Opie  v.  Pacific  Invest.  Co.,  26 
Wash.  505  ;  Bjorklund  v.  Seattle  Electric  Co., 
35  Wash.  439. 

Wisconsin.  —  Potter  v.  Necedah  Lumber  Co., 
105  Wis.  23. 

206.  1.  Facts  Undisputed  —  Fraud  Question 
of  Law  for  Court.  —  Wilcox  v.  Perkins  County. 
(Neb.  1903)  97  N.  W.  Rep.  236.  See  rlso  Hub- 
bard v.  McLean,  122  Wis.  75. 

3.  Falsity  of  Representations.  —  Carrollton 
Furniture  Mfg.  Co.  v.  American  Credit  In- 
demnity Co.,  (C.  C.  A.)  124  Fed.  Rep.  25; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Risley.  12 
Ohio  Cir.  Dec.  186,  22  Ohio  Cir.  Ct.  160;  Nash- 


ville First  Nat.  Bank  v.  U.  S.  Fidelity,  etc.,  Co., 
no  Tenn.  jo;  Texas  Cotton  Products  Co.  v. 
Denny,  (Tex.  Civ.  App.  1903)  78  S.  W.  Rep. 
557- 

5.  Tuscaloosa  County  v.  Foster,  132  Ala.  292; 
Marshall  v.  Seelig,  49  N.  Y.  App.  Div.  433. 

207.    1.   Materiality  of  Representations.  — 

Carrollton  Furniture  Mfg.  Co.  v.  American 
Credit  Indemnity  Co.,  (C.  C.  A.)  124.  Fed.  Rep. 
25;  Greenleaf  v.  Gerald,  94  Me.  91. 

2.  Fottler  v.  Moseley,  179  Mass.  295;  Vilett 
v.  Moler,  S2  Minn.  12;  Price  v.  Standard  L., 
etc.,  Ins.  Co.,  90  Minn.  264  ;  Louis  v.  Connecti- 
cut Mut.  L.  Ins.  Co.,  58  N.  Y.  App.  Div.  137, 
affirmed  172  N.  Y.  659;  Northwestern  Mut.  L. 
Ins.  Co.  v.  Risley,  12  Ohio  Cir.  Dec.  186.  22 
Ohio  Cir.  Ct.  160. 

4.  Knowledge  and  Intent  Questions  of  Fact  — 
Massachusetts. — -Arnold  v.  Teel,  182  Mass.  1. 

Michigan.  —  Zabel  v.  New  State  Telephone 
Co.,  127  Mich.  402;  Crowley  v.  Langdon,  127 
Mich.  51. 

Minnesota. —  Price  v.  Standard  L.,  etc.,  Ins. 
Co.,  90  Minn.  261. 

Missouri.  —  Gratton,  etc.,  Mfg.  Co.  v.  Troll, 
77  Mo.  App.  339. 

New  York.  —  Louis  v.  Connecticut  Mut.  L. 
Ins.  Co.,  58  N.  Y.  App.  Div.  137,  affirmed  172 
N.  Y.  659. 

Ohio. —  Northwestern  Mut.  L.  Ins.  Co.  v. 
Risley,  12  Ohio  Cir.  Dec.  186,  22  Ohio  Cir.  Ct. 
160. 

Virginia.  —  Taylor  v.  Mallory,  96  Va.  18. 

6.  Reliance  upon  False  Representations.  —  Mc- 
Rae v.  Lonsby,  (C.  C.  A.)  130  Fed.  Rep.  17; 
Hess  v.  Draffen,  99  Mo.  App.  580:  Austin  v. 
Murdock,  127  N.  Car.  454;  Chilson  v.  Houston, 
o  N.  Dak.  498  ;  Northwestern  Mut.  L.  Ins.  Co. 
v.  Risley,  12  Ohio  Cir.  Dec.  186,  22  Ohio  Cir. 
Ct.  1 60. 

Contra. —  Greenleaf  v.  Gerald.  94  Me.  91. 

20S.  1.  Right  to  Rely  on  Representations  a 
Question  of  Fact.  —  McRae  v.  Lonsby.  (C.  C. 
A.)  130  Fed.  Rep.  17;  Lee  -'.  Tarplin,  183  Mass. 
52:  Whiting  v.  Price,  172  M;:?s.  240.  70  Am. 
St.  Rep.  262:  Hess  v.  Draffen,  99  Mo.  App.  580; 
Richardson-Roberts-Byrne  Dry  Goods  Co.  v. 
Goorlkind,  22  Mont.  462. 

3.  Matter  (if  Davenport.  (Surrogate  Ct.)  36 
Mi«c.  fN.  Y.)  6t$. 

Fraudulently  Contracted  —  Attachment.  —  See 
American  Surety  Co.      Haynes,  91  Fed.  Rep.  90. 
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FRAUDULENT  SALES  AND  CONVEYANCES. 


By  H.  N.  Eldridge. 


22*2.  I.  Introductory  —  3.  The  Statute  13  Eliz.,  c.  5  —  b.  Interpreta- 
tion AND  CONSTRUCTION  —  (i)  The  Statute  Declaratory  of  the  Common 
Law.  — See  note  2. 

223.  See  note  i. 

(2)  To  Be  Liberally  Expounded.  —  See  note  2. 
4.  Statutes  in  the  United  States.  — See  note  3. 
II.  Rights  and  Obligations  of  Debtors  in  Respect  to  Their 
Property  —  2.  Rights  as  Owner  —  a.  In  General  —  Creditor  Cannot  Question  Bona 

Fide  Disposition.  —  See  note  6. 

224.  See  note  I. 

Insolvency  Does  Not  Raise  Presumption  of  Fraud.  —  See  note  2. 

b.  To  Dispose  of  Tangible  Property  —  (i)  For  a  Present  Con- 
sideration —  (a)  By  Absolute  Conveyance.  —  See  note  4. 

225.  Sales  to  Relatives.  —  See  note  I. 
Assumption  of  Debts  of  Grantor.  —  See  note  3. 


222.  2.  Statute  13  Eliz.,  c.  5,  a  Declaratory 
Statute. — Carters.  Richardson,  (Ky.  1901)  60 
S.  W.  Rep.  397- 

22:8.  1.  See  Spuck  v.  Logan,  97  Md.  152, 
99  Am.  St.  Rep.  427. 

2.  Statutes  to  Be  Liberally  and  Beneficially  Ex- 
pounded. —  See  Banks  v.  McCandless,  119  Ga. 
793  ;  Carter  v.  Richardson,  (Ky.  1901)  60  S.  W. 
Rep.  397- 

3.  Statutes  Modeled  After  13  Eliz.  —  The  Ar- 
kansas, Kentucky,  and  North  Carolina  statutes 
as  to  fraudulent  conveyances  are  modeled  after 
the  statute  13  Elizabeth.  Doster  v.  Manistee 
Nat.  Bank,  67  Ark.  325,  77  Am.  St.  Rep.  116; 
Carter  v.  Richardson,  (Ky.  1901)  60  S.  W.  Rep. 
397;  Cox  v.  Wall,  132  N.  Car.  733. 

The  Terms  of  the  Colorado  Statute  have  been 
held  to  be  "  quite  as  broad  as  those  of  13 
Elizabeth,  c.  5."  House  v.  Johnson,  19  Colo. 
App.  524. 

In  Washington  the  statute  of  13  Eliz.,  c.  5,  is 
a  part  of  the  common  law  of  the  state.  Bates 
v.  Drake,  28  Wash.  447. 

6.  A  Suit  by  a  Vendor  for  Specific  Performance 
is  not  subject  to  the  defense  by  the  vendee  that 
the  vendor  was  insolvent,  where  the  sale  was  in 
good  faith.    Cone  v.  Cone,  118  Iowa  458. 

221.  1.  Creditor  Cannot  Question  Bona  Fide 
Dispositions.  —  Davis  v.  Harper,  14  App.  Cas. 
(D.  C.)  463- 

2.  Insolvency  Does  not  Raise  Presumption  of 
Fraud.  —  Vansickie  v.  Wells,  105  Fed.  Rep.  24, 
citing  14  Am.  and  Eng.  Encvc.  of  Law  (2d  ed.) 
224. 

4.  Right  of  Debtor  to  Sell  His  Property.  — 

McKenzie  v.  Thomas,  118  Ga.  728;  Sellers  v. 
Hayes,  163  Ind.  422 ;  Carson  v.  Hawley,  82 
Minn.  204;  Gage  v.  Mears,  107  Mo.  App.  140; 
Farmers',  etc.,  Nat.  Bank  v.  Mosher,  63  Neb. 
130;  Fisher  v.  Stout,  74  N.  Y.  App.  Div.  97; 
Sauers  v.  Beechler,  38  Oregon  228 ;  Herold  v. 
Barlow,  47  W.  Va.  750. 
Sales  on  Credit.  —  The  law  does  not  prohibit 


honest  sales  of  goods  upon  credit  even  though 
the  seller  is  in  debt  at  the  time.  Gordon  v. 
Alexander,  122  Mich.  107. 

225.  1.  Sales  to  Relatives — Alabama. — 
Clewis  v.  Malon,  119  Ala.  312. 

Colorado.  —  Vote  v.  Karrick,  13  Colo.  App. 
388. 

District  of  Columbia.  —  Droop  v.  Ridenour, 
11  App.  Cas.  (D.  C.)  224. 

Georgia.  —  Cooley  v.  Abbey,  1 1 1  Ga.  439. 

Illinois.  —  Ackerman  v.  Arbaugh.  97  111.  App. 
J55- 

Kansas.  — ■  Parraenter  v.  Lomax,  68  Kan.  61. 
Louisiana. —  Rownd   v.    Davidson,    113  La. 
1047. 

Minnesota.  —  Nichols,  etc.,  Co.  v.  Gerlich,  84 
Minn.  483  ;  Shea  v.  Hynes,  89  Minn.  423. 

Mississippi.  —  Virden  v.  Dwyer,  78  Miss. 
763. 

Missouri.  —  Trabue  v.  Henderson,  180  Mo. 
<5i6;  Christian  v.  Smith,  85  Mo.  App.  117.  See 
also  Bracken  v.  Milner,  99  Mo.  App.  187. 

Nebraska.- — Carson  v.  Murphy,  (Neb.  1901) 
96  N.  W.  Rep.  no. 

North  Carolina.  —  Southern  L.  &  T.  Co.  v. 
Benbow,  135  N.  Car.  303. 

Ohio.  — -  Corwine  v.  Thompson  Nat.  Bank,  105 
Fed.  Rep.  196  (decided  in  the  Ohio  Circuit). 

Oklahoma.  —  See  Jenks  v.  McGowan,  9  Okla. 
306. 

Oregon.  —  Garnier  v.  Wheeler,  40  Oregon 
198;  Walker  v.  Harold,  44  Oregon  205. 

Washington.  —  Budlong  v.  Budlong,  32  Wash. 
672. 

West  Virginia. —  Stauffer  v.  Kennedy.  47  W. 
Va.  714;  Farmers'  Transp.  Co.  z:  Swaney,  48 
W.  Va.  272. 

Wisconsin.  —  Oppenheimer  v.  Collins,  115 
Wis.  283. 

Canada.  —  See  Smith  v.  Wright,  2  N.  Bruns. 
Eq.  Rep.  528. 

3.  Assumption  of  Debts  of  Grantor.  —  See  Mil- 
ler v.  Withers,  i83  Pa.  St.  128. 
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22H.  (b)  By  Conveyance  in  Mortgage  —  To  Secure  Money  Presently  Loaned.  —  See 
note  2. 

227.  (2)  In  Payment  or  Security  of  Antecedent  Debts  —  (a)  At  Common  Law 
—  aa.  When  the  Debtor  Is  a  Natural  Person  —  {ad)  By  Direct  Conveyance  to  Creditor  — 
aaa.  In  General — Right  to  Pay  Creditor. —  See  note  I. 


226.  2.  Right  to  Give  Mortgage  to  Secure 
Money  Presently  Loaned.  —  Eickstaedt  v.  Moses, 
105  ill.  App.  634;  German-American  Bank  v. 
Magill,  102  Wis.  582. 

That  the  Mortgage  Is  in  Favor  of  a  Relative 
makes  no  difference.  Lydia  Pinkham  Medicine 
Co.  v.  Gibbs,  108  Ga.  138. 

227.  1.  Right  of  Debtor  to  Pay  Antecedent 
Debt  —  United  States.  —  Dorrance  v.  McAlester, 
(C.  C.  A.)  91  Fed.  Rep.  614;  Fischer  v. 
Campbell,  (C.  C.  A.)  101  Fed.  Rep.  156; 
Repauno  Chemical  Co.  v.  Victor  Hardware  Co., 
(C.  C.  A.)  101  Fed.  Rep.  948;  Vansickle  v. 
Wells,  105  Fed.  Rep.  16;  Kemp  v.  National 
Bank  of  Republic,  (C.  C.  A.)  109  Fed.  Rep.  48; 
ln're  A.  L.  Robertshaw  Mfg.  Co.,  133  Fed.  Rep. 
SS6. 

Alabama.  —  Green  v.  Emens,  135  Ala.  563; 
McLendon  v.  Grice,  119  Ala.  513;  Morrow  v. 
Campbell,  118  Ala.  330;  Inman  v.  Schloss,  122 
Ala.  461  ;  Merchants',  etc.,  Bank  v.  Paulk,  124 
Ala.  591. 

Arkansas.  —  Maddox  v.  Reynolds,  69  Ark. 
541  ;  Blakemore  v.  Eagle,  73  Ark.  477. 

California.  —  Merced  Bank  v.  Ivett,  127  Cal. 
134;  Roberts  v.  Burr,  135  Cal.  156;  Heath  v. 
Wilson,  139  Cal.  362. 

Colorado.  —  Brown  v.  Potter,  13  Colo.  App. 
512. 

Delaware.  —  Brown  v.  Dickerson,  2  Marv. 
(Del.)  119. 

District  of  Columbia. —  Strasburger  v.  Dodge, 
12  App.  Cas.  (D.  C.)  37. 

Florida.  —  Walling  v.  Christian,  etc.,  Grocery 
Co.,  41  Fla.  479. 

Georgia.  —  Monroe  Mercantile  Co.  v.  Arnold, 
108  Ga.  449.  See  also  Lamkin  v.  Clary,  103  Ga. 
631.  , 

Illinois.  —  Glanz  v.  Smith,  76  111.  App.  630  ; 
Williams  v.  Andrew,  84  111.  App.  289,  affirmed 
185  111.  98;  Eickstaedt  v.  Moses,  105  111.  App. 
634:  Hoff  v.  Larimore,  106  111.  App.  589;  Morris 
v.  Coombs,  109  111.  App.  176;  Taylor  v.  Seiter, 
199  HL  555- 

Indian  Territory.  —  Glover  v.  Fitzpatrick,  (In- 
dian Ter.  1902)  69  S.  W.  Rep.  856;  Turner 
Hardware  Co.  v.  Reynolds,  2  Indian  Ter.  49. 

Iowa. —  Latrobe  First  Nat.  Bank  v.  Garret- 
son,  107  Iowa  196;  Kerr  v.  Kennedy,  119  Iowa 
.239;  Pietcr  v.  Bales,  126  Iowa  170. 

Kansas.  —  Manley  v.  Larkin,  59  Kan.  528; 
Wilhite  v.  Daniels,  64  Kan.  884,  67  Pac.  Rep. 
45^- 

Maryland.  —  Wise  v.  Praff,  98  Md.  576; 
Thompson  v.  Williams,  100  Md.  195. 

Michigan.  —  Michigan  Trust  Co.  v.  Comstock, 
111  Mich.  572.  See  also  Caswell  v.  Pilkinton, 
(Mich.  1004)  101  N.  W.  Rep.  212. 

Missouri.  —  Mansur-Tcbbctts  Implement  Co. 
v.  Ritchie,  159  Mo.  313  ;  Swinford  v.  Tecgarden, 
159  Mo.  635;  Wall  v.  Becdy.  161  Mo.  625'; 
Bangs  Milling  Co.  v.  Burns.  152  Mo.  350; 
Meyer  Bros.  Drug  Co.  v.  White.  165  Mo.  136; 
Weil  v.  Reiss,  167  Mo.  125  ;  Burnham  v.  Boyd, 
167  Mo.  185;  Bates  County  Bank  v.  Gailey,  177 


Mo.  181  ;  State  v.  Manhattan  Rubber  Mfg.  Co., 
149  Mo.  181;  Hearn  v.  Due,  79  Mo.  App.  322; 
Esselbruegge  Mercantile  Co.  v.  Troll,  79  Mo. 
App.  558;  Norton  v.  Thiebes  Sterling  Music 
Co.,  82  Mo.  App.  216;  Hax  v.  Acme  Cement 
Plaster  Co.,  82  Mo.  App.  447  ;  Scott  Hardware 
Co.  v.  Riddle,  84  Mo.  App.  275;  Baker,  etc.,  Co. 
v.  Schneider,  85  Mo.  App.  412;  Kurtz  v.  Lewis 
Voight,  etc.,  Co.,  86  Mo.  App.  649 ;  Hewitt  v. 
Price,  99  Mo.  App.  666 ;  Brookshier  v.  Chilli- 
cothc  Town  Mut.  F.  Ins.  Co.,  91  Mo.  App.  599. 

Nebraska.  —  Bennett  v.  McDonald,  59  Neb. 
234;  Henney  Buggy  Co.  v.  Ashenfelter,  60  Neb.  1, 
83  Am.  St.  Rep.  503  ;  Ogg  v.  Schultz,  61  Neb. 
221:  Blair  State  Bank  v.  Bunn,  61  Neb.  464; 
Tackaberry  v.  Gilmore,  57  Neb.  450  ;  Chamber- 
lain Banking  House  v.  Turner  Frazer  Mercan- 
tile Co.,  66  Neb.  48. 

New  Jersey. — Joseph  M.  Smith  Co.  v.  O'Brien, 

57  N.  J.  Eq.  365 ;  Thompson  v.  Williamson,  67 
N.  J.  Eq.  212. 

Neiv  York.  — ■  Barker  v.  Archer,  49  N.  Y.  App. 
Div.  80  ;  O'Connor  v.  Docen,  50  N.  Y.  App.  Div. 
610;  Obermeyer  v.  Jung,  51  N.  Y.  App.  Div. 
247;  Shidlovsky  v.  Gorman,  51  N.  Y.  App. 
Div.  253;  Stackhcuse  v.  Holden,  66  N.  Y. 
App.  Div.  423  ;  New  York  County  Nat.  Bank  v. 
American  Surety  Co.,  69  N.  Y.  App.  Div.  153, 
affirmed  174  N.  Y.  544;  Bridgham  v.  Kelly,  84 
N.  Y.  App.  Div.  163  ;  Iselin  v.  Goldstein.  (Supm. 
Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  489  ;  National 
Bank  of  Republic  v.  Thurber,  (Supm.  Ct.  Spec. 
T.)  39  Misc.  (N.  Y.)  13;  Dodge  v.  McKechnie, 
156  N.  Y.  514. 

North  Carolina.  —  City  Nat.  Bank  v.  Bridgers, 
128  N.  Car.  322. 

North  Dakota.  —  Salemonson  v.  Thompson, 
13  N.  Dak.  182. 

Ohio.  — ■  Chicago  First  Nat.  Bank  v.  F.  C. 
Trebein  Co.,  59  Ohio  St.  316. 

Oregon.  —  Hesse  v.  Barrett,  4 1  Oregon  204, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
226  [227]  ;  Fleiscnner  v.  McMinnville  First  Nat. 
Bank,  36  Oregon  556;  Mendenhall  v.  Elwert,  36 
Oregon  375. 

Pennsylvania.  —  Penn  Plate  Glass  Co.  v. 
Jones,  189  Pa.  St.  290;  Thornburn  v..  Thompson, 
192  Pa.  St.  298;  Snayberger  v.  Fahl,  195  Pa. 
St.  336,  78  Am.  St.  Rep.  818;  Shibler  v.  Hart- 
ley, 201  Pa.  St.  286,  88  Am.  St.  Rep.  Six; 
Meyers  v.  Meyers,  24  Pa.  Super.  Ct.  603  ;  Peck 
v.  Spruks,  6  Lack.  Leg.  N.  (Pa.)  132. 

South  Carolina.  —  Lenhardt  v.  Ponder,  64  S. 
Car.  354- 

Tennessee.  —  Warren  v.  Hinson,  (Tenn.  Ch. 
1890)  52  S.  W.  Rep.  498. 

Texas.  —  Texas  Drug  Co.  v.  Shields,  20  Tex. 
Civ.  App.  274 ;  Halft  v.  Goldfrank.  (Tex.  Civ. 
App.  1899)  49  S.  W.  Rep.  1095;  Bruce  v.  Koch, 
94  Tex.  192,  reversing  (Tex.  Civ.  App.  1900) 

58  S.  W.  Rep.  189;  Rilling  v.  Schultze,  95  Tex. 
352;  Moore  v.  Robinson,  (Tex.  Civ.  App.  1903) 
75  S.  W.  Rep.  890  :  Eason  v.  Garrison,  36  Tex. 
Civ.  App.  574 ;  Riske  v.  Rotan  Grocery  Co., 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  243. 
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Directing  Purchase  Money  Paid  to  Preferred  Creditors.  —  See  note  I. 
Dobtor's  Intention  to  Defeat  Particular  Creditor.  —  See  note  5. 
Secrecy  In  Making  Preference.  —  See  note  6. 
Debt  Barred  by  Statute  of  Limitations.  —  See  note  7. 
tJJJO.     Right  to  Secure  Creditor.  —  See  note  I. 


Virginia  — Johnson  v.  Lucas,  103  Va.  37. 

Washington.  —  Dow  v.  Dempsey,  21  Wash. 
86  ;  Troy  v.  Morse,  22  Wash.  280. 

West  I  irginia.  —  Herold  v.  Barlow,  47  W. 
Va.  750 ;  Kennewig  Co.  v.  Moore,  49  W.  Va. 
jjj  ;  Farmers'  Bank  v.  Gould,  48  W.  Va.  99,  86 
Am.  St.  Rep.  24 ;  Bartles  v.  Dodd,  56  W.  Va. 
383.  . 

II  isconsin.  — ■  Haring  v.  Hamilton,  107  Wis. 
112;  Kickbusch  v.  Corwith,  108  Wis.  634. 

Canada.- — Atkinson  V.  Bourgeois,  1  N.  Bruns. 
En,.  Rep.  641  ;  Beaubien  v.  Perrault,  17  Quebec 
Super.  Ct.  410;  Delong  v.  Gillis,  31  Nova  Scotia 
61.  See  also  Bertrand  v.  Canadian  Rubber  Co., 
12  Manitoba  27. 

Conveyance  of  Excessive  Amount  of  Property.  — 
When  a  creditor  knows,  or  is  charged  with 
knowledge,  of  the  insolvency  of  his  debtor,  and 
he  takes  in  payment  of  his  claim  more  prop- 
erty than  is  reasonably  sufficient  to  satisfy  it, 
the  transaction  is  void  as  to  creditors.  Thomp- 
son v.  Rosenstein,  (Tex.  Civ.  App.  1902)  67  S. 
W.  Rep.  4jo.  See  also  Bauer  Grocer  Co.  v. 
McKee  Shoe  Co.,  87  111.  App.  434. 

Effect  of  Statutes.  —  The  Louisiana  code  does 
not  recognize  "  preferred  "  creditors.  Marx  v. 
Meyer,  50  La.  Ann.  1229. 

In  Oklahoma  it  is  expressly  provided  by  stat- 
ute that  "  a  debtor  may  pay  one  creditor  in 
preference  to  another,  or  may  give  to  one  cred- 
itor security  in  payment  of  his  demand,  in 
preference  to  another."  Brittain  v.  Burnham, 
9  Okla.  522. 

In  Payment  of  Contemplated  Services.  —  A 
failing  debtor  may  pass  over  his  creditors  and 
make  a  payment  for  services  to  be  subsequently 
rendered,  provided  he  acts  bona  fide.  Farmers', 
etc.,  Nat.  Bank  v.  Mosher,  63  Neb.  130. 

Preferred  Creditor's  Claim  Not  Due.  —  The  law 
does  not  forbid  a  debtor  to  pay  and  a  creditor 
to  receive  a  debt  before  it  is  due,  provided  the 
creditor's  purpose  is  to  receive  his  own  debt, 
and  not  to  defeat  or  delay  another's.  McElwee 
v.  Kennedy,  56  S.  Car.  171. 

Delegation  of  Power  to  Prefer  Creditors.  — 
While  an  insolvent  debtor  may  lawfully  prefer 
one  creditor  to  another,  he  has  no  right  to  dele- 
gate that  power  to  a  third  person.  Hargadine- 
McKittrick  Dry  Goods  Co.  v.  Carnahan,  79  Mo. 
App.  219. 

Assignment  of  Claims  Due  to  Debtor.  —  A  fail- 
ing debtor  may  prefer  a  creditor  by  assigning  to 
him  claims  due  from  third  persons.  Ruthven  v. 
Clarke,  109  Iowa  25  ;  Fradd  v.  Charon,  69  N.  H. 

180. 

223.  1.  Payment  of  Consideration  to  Pre- 
ferred Creditors.  —  Farwell  v.  Norton,  77  111. 
App.  685 ;   Powers-Taylor  Drug  Co.  v.  Faul- 

coner.  52  W.  Va.  581. 

220.    5.  Green  v.  Emens,  135  Ala.  56.3. 

6.  Secrecy  in  Making  Preference  Not  Fraudu- 
lent. — ■  Repauno  Chemical  Co.  v.  Victor  Hard- 
ware Co.,  (C.  C.  A.)  101  Fed.  Rep.  948;  Robin- 
son v.  Hawley,  45  N.  Y.  App.  Div.  292. 


"  When  a  creditor  is  seeking  payment  or  se- 
curity for  his  debt  from  an  insolvent  debtor, 
it  is  commonly  to  his  interest  to  act  with 
celerity  and  secretly.  If  he  made  open  procla- 
mation of  his  intended  action,  it  would  proba- 
bly result  in  some  other  creditor  obtaining  the 
preference."  Foster  v.  McAlester,  (C.  C.  A.) 
1 14  Fed.  Rep.  154. 

7.  Debt  Barred  by  Statute  of  Limitations.  — 
Eickstaedt  v.  Moses,  105  111.  App.  634;  Plum- 
mer  v.  Rohman,  62  Neb.  145,  affirming  61 
Neb.  61.  Contra,  Liver  v.  Thielke,  115  Wis. 
392,  the  court  saying:  "  It  is  the  settled  law  of 
this  state  that  the  effect  of  the  statute  of  limita- 
tions is  to  completely  extinguish  the  right  upon 
which  it  has  operated."  See  also  the  title 
Limitation  of  Actions,  147.  r,  note. 

230.  1.  Right  of  Debtor  to  Give  Security  — 
United  Stales. —  National  Wall-Paper  Co.  v. 
Davis,  98  Fed.  Rep.  472 ;  Ontario  Bank  v. 
Hurst,  (C.  C.  A.)  103  Fed.  Rep.  231  ;  Foster  v. 
McAlester,  (C.  C.  A.)  114  Fed.  Rep.  145;  Mc- 
Cartney v.  Earle,  (C.  C.  A.)  115  Fed.  Rep.  462. 

Arkansas.  —  Blass  v.  Goodbar,  65  Ark.  511. 

California.  —  Heath  v.  Wilson,  139  Cal.  362. 

District  of  Columbia.  —  Strasburger  v.  Dodge, 
12  App.  Cas.  (D.  C.)  37- 

Illinois.  —  Nelson  v.  Leiter,  190  111.  414,  83 
Am.  St.  Rep.  142,  affirming  93  111.  App.  176; 
Spalding  v.  Heideman,  96  111.  App.  405  ;  Eick- 
staedt v.  Moses,  105  111.  App.  634;  Adams  v. 
Pease,  113  111.  App.  356;  Morriss  v.  Blackman, 
179  111.  103.  See  also  Deane  v.  John  A.  Tol- 
man  Co.,  83  111.  App.  486. 

Indian  Territory.  —  Noyes  v.  Tootle,  2  In- 
dian Ter.  144. 

Ioiua.  —  Groves  v.  Steel,  117  Iowa  701; 
Brooks  v.  Jones,  114  Iowa  385. 

Michigan.  —  Belding  Sav.  Bank  v.  Moore,  118 
Mich.  150;  Franklin  Needle  Co.  v.  Amazon 
Hosiery  Co.,  128  Mich.  198;  Heath  v.  Koon, 
130  Mich.  54;  Crusoe  Bros.  Co.  v.  Kudner,  136 
Mich.  583. 

Mississippi.  —  Anderson  v.  McNeal,  82  Miss. 
542- 

Missouri.  — ■  St.  Louis  Nat.  Bank  v.  Field, 
154  Mo.  368;  Wood  v.  Porter,  179  Mo.  56; 
Brookshier  v.  Chillicothe  Town  Mut.  F.  Ins. 
Co.,  91  Mo.  App.  599. 

Montana.  —  Noyes  v.  Ross,  23  Mont.  425,  75 
Am.  St.  Rep.  543. 

Nebraska.  —  Greenwood  v.  Ingersoll,  61  Neb. 
785;  Grainger  v.  Erwin,  (Neb.  1902)  91  N.  W. 
Rep.  592. 

New  Jersey.  —  Piatt  v.  McClong,  (N.  J.  1901) 
49  Atl.  Rep.  1 1 25. 

New  York.  —  Stackhouse  v.  Holden,  66  N.  Y. 
App.  Div.  423  ;  Baker  v.  Potts,  73  N.  Y.  App. 
Div.  29  ;  New  York  County  Nat.  Bank  v.  Ameri- 
can Surety  Co.,  69  N.  Y.  App.  Div.  153,  affirmed 
174  N-  Y.  544. 

Ohio. —  Hegler  v.  Grove,  63  Ohio  St.  404; 
First  Nat.  Bank  v.  Leise,  23  Ohio  Cir.  Ct.  45. 

Oklahoma.  —  Nix  v.  Underhill,  8  Okla.  123. 
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231.  So  the  Giving  of  an  Indemnity.  —  See  note  I. 
bbb.  Confession  oi  Judgment.  —  See  note  2. 

232.  Giving  Judgment  Notes.  —  See  note  I . 
dad.  Preference  of  Relatione.  —  See  note  3. 


Oregon.  —  Fleischner  v.  McMinnville  First 
Nat.  Bank,  36  Oregon  556. 

South  Dakota.  —  F.  Meyer  Boot,  etc.,  Co.  v. 
C.  Shenkberg  Co.,  11  S.  Dak.  620;  Studebaker 
Bros.  Mfg.  Co.  v.  Zollars,  12  S.  Dak.  296. 

Tennessee.  —  McGrew  v.  Hancock,  (Tenn. 
Ch.  1899)  52  S.  W.  Rep.  500;  Phillips  v.  Cun- 
ningham, (Tenn.  Ch.  1899)  58  S.  W.  Rep.  463. 

Texas.  —  Wade  v.  Odle,  21  Tex.  Civ.  App. 
656  ;  Watts  v.  Dubois,  (Tex.  Civ.  App.  1902)  66 
S.  W.  Rep.  698 ;  Rilling  v.  Schultze,  95  Tex. 

Virginia.  —  Johnson  v.  Lucas,  103  Va.  37. 

Washington.  —  Straw-Ellsworth  Mfg.  Co.  v. 
Cain,  20  Wash.  351  ;  California  Bank  v.  Puget 
Sound  Loan,  etc.,  Co.,  20  Wash.  636. 

Wisconsin.  —  Haring  v.  Hamilton,  107  Wis. 
112;  Ritzinger  v.  Eau  Claire  Nat.  Bank,  103 
Wis.  346:  Kickbusch  v.  Corwith,  108  Wis.  634. 

Shares  Owned  by  the  Debtor  may  be  turned 
over  to  a  preferred  creditor  as  security  for  the 
debt.    Scripps  v.  Crawford,  123  Mich.  173. 

Accepting  Property  in  Excess  of  Debt.  —  It  is 
legal  for  a  creditor  to  accept  from  his  debtor 
any  amount  of  property  in  excess  of  his  debt 
when  he  takes  it  merely  as  security.  In  that 
event,  however,  he  is  entitled  only  to  the  pay- 
ment of  his  debt,  and  the  balance  is  available  for 
other  creditors.  Hollis  v.  Drescher,  46  N.  Y. 
App.  Div.  151. 

231.  1.  Securing  Sureties.  —  Owens  v.  Gas- 
cho,  154  Ind.  225;  Dodge  v.  McKechnie,  156 
N.  Y.  514;  Chicago  First  Nat.  Bank  v.  F.  C. 
Trebein  Co.,  59  Ohio  St.  316. 

But  an  Absolute  Conveyance  to  a  Surety  Who 
Has  Not  Satisfied  Any  Liability  of  the  Principal 
is  fraudulent  as  to  the  principal's  existing  cred- 
itors, there  being  no  valid  consideration  for  the 
conveyance.    Craft  v.  Schlag,  61  N.  J.  Eq.  567. 

2.  Confession  of  Judgment — District  of  Co- 
lumbia.—  Slrasburger  v.  Dodge,  12  App.  Cas. 
(D.  C.)  37. 

Illinois.  —  See  International  Trust  Co.  v.  Chi- 
cago First  Nat.  Bank,  101  111.  App.  548. 

Nebraska.  —  See  Pitkin  v.  Burnham,  62  Neb. 
385,  89  Am.  St.  Rep.  763. 

New  York.  —  New  York  County  Nat.  Bank  v. 
American  Surety  Co.,  69  N.  Y.  App.  Div.  153, 
affirmed  174  N.  Y.  544. 

Pennsylvania.  —  Rine  v.  Hall,  187  Pa.  St. 
264;  Page  v.  Simpson,  188  Pa.  St.  393;  Thorn- 
burn  v.  Thompson,  192  Pa.  St.  298;  Snayberger 
v.  Fahl,  195  Pa.  St.  336,  78  Am.  St.  Rep.  878; 
Shibler  v.  Hartley,  20 r  Pa.  St.  286,  88  Am.  St. 
Rep.  811  ;  In  re  Dalley,  13  Pa.  Super.  Ct.  506, 
reversed  200  Pa.  St.  140;  Peck  v.  Spruks.  6 
Lack.  Leg.  N.  (Pa.)  132.  See  also  Page  v.  Wil- 
liamsport  Suspender  Co.,  191  Pa.  St.  511. 

South  Carolina.  —  Mechanics'  Bldg.,  etc.,  As- 
soc. v.  Fowler,  57  S.  Car.  110. 

Virginia. — Johnson  v.  Lucas,  103  Va.  37. 

A  Confession  of  Judgment  Brought  About  by 
Fraud  is,  however,  voidable  at  the  election  of 
the  debtor's  other  creditors.  Anderson  v.  Las- 
sen County  Bank,  t40  Cal.  695  ;  Argo  v.  Fox, 
95  111.  App.  610. 

Judgment  Confessed   in  Favor  of  Brother.  — 


To  secure  a  bona  fide  debt  a  debtor  has  the 
right,  though  in  failing  circumstances,  to  prefer 
his  brother  by  a  confession  of  judgment,  so  far 
as  the  statute  of  Elizabeth  or  the  common  law 
is  concerned,  provided  he  does  not  thereby  in- 
tend also  to  delay  or  defraud  his  other  creditors, 
or  does  not  thereby,  as  the  price  of  the  prefer- 
ence, secure  to  himself  a  direct  advantage  at 
the  expense  of  his  creditors.  Sloan  v.  Hunter, 
56  S.  Car.  385,  76  Am.  St.  Rep.  551. 

Judgment  Confessed  in  Favor  of  Wife.  —  A 
judgment  honestly  confessed  to  a  wife  by  an  in- 
solvent husband  on  account  of  money  loaned  by 
the  wife  is  good  against  creditors,  though  there 
was  no  agreement  for  interest  on  the  money  ad- 
vanced, and  such  interest  was  included  in  the 
judgment.    Hawley  v.  Griffith,  187  Pa.  St.  306. 

Delay  in  Recordation.  —  A  delay  by  the  cred- 
itor in  recording  the  confessed  judgment  does 
not  in  itself  render  the  judgment  invalid  as  to 
other  creditors  of  the  judgment  debtor.  Robin- 
son v.  Hawley,  45  N.  Y.  App.  Div.  287.  See 
also  infra,  this  title,  526.  1. 

232.  1.  U.  S.  Rubber  Co.  v.  American  Oak 
Leather  Co.,  181  U.  S.  434  (construing  the  Illi- 
nois law)  ;  Groves  v.  Steel,  117  Iowa  701. 

3.  Preference  of  Relations  Generally — United 
States.  — ■  Vansickle  v.  Wells,  105  Fed.  Rep.  24, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
232:  Walker  v.  Houghteling,  (C.  C.  A.)  120 
Fed.  Rep.  928. 

Alabama.  —  Morrow  v.  Campbell,  118  Ala. 
330. 

Iowa.  —  Woods  v.  Allen,  109  Iowa  484; 
Brooks  v.  Jones,  114  Iowa  385. 

Kansas. — •  Parmenter  v.  Lomax,  68  Kan.  61. 
See  also  Miller  v.  Wilkerson,  10  Kan.  App.  576, 
62  Pac.  Rep.  253. 

Maryland.  —  Commonwealth  Bank  v.  Kearns, 
100  Md.  202. 

Montana.  —  Noyes  v.  Ross,  23  Mont.  425,  75 
Am.  St.  Rep.  543. 

Nebraska.  —  Blair  State  Bank  v.  Bunn,  61 
Neb.  464;  Knudson  v.  Parker,  (Neb.  1902)  91 
N.  W.  Rep.  850;  Pope  v.  Kingman,  (Neb.  1901) 
96  N.  W.  Rep.  510. 

New  York.  —  Nichols  v.  Nichols,  (Supm.  Ct. 
Tr.  T.)  40  Misc.  (N.  Y.)  9. 

Oregon.  —  Hesse  v.  Barrett,  41  Oregon  202. 

South  Dakota.  —  Studebaker  Bros.  Mfg.  Co. 
v.  Zollars,  12  S.  Dak.  296. 

Tennessee.  —  Warren  v.  Hinson,  (Tenn.  Ch. 
1899)  52  S.  W.  Rep.  408. 

Preference  of  Son  by  Father.  —  Redd  v.  Redd, 
(Ky.  1902)  67  S.  W.  Rep.  367:  Jones  v.  Geery, 
' 5.3  Mo.  476;  Phillips  v.  Cunningham,  (Tenn. 
Ch.  1800)  58  S.  W.  Rep.  463. 

Preference  of  Daughter  by  Father.  — ■  Dornchy 
v.  Smith,  83  III.  App.  656;  Clow  v.  Brown.  (Ind. 
App.  1904)  72  N.  E.  Rep.  534;  Mitchell  v.  Simp- 
son, 62  Kan.  343  :  Thompson  v.  Williams,  100 
Md.  105:  Stuart  v.  Necly,  50  W.  Va.  508. 

Preference  of  Father  by  Son. —  Merchants'  Nat. 
Bank  v.  Lyon,  18^  III.  343  ;  Riddick  v.  Parr,  in 
Iowa  733:  Pieter7.  Bales,  ra6  Iowa  170;  Smith 
v.  Smith,  48  W.  Va.  51. 


r.f.t  »»»«  FRAUDULENT  SALES  AND  CONVEYANCES.  Vol.  XIV. 


Conveyance  from  Husband  to  Wife.  —  See  note  I . 
Debt  Barred  by  Statute  of  Limitations.  —  See  note  I. 
Conversion  of  Wife's  Separate  Estate.  —  See  note  3. 
Express  Promise  of  Repayment.  —  See  note  I. 
Services  of  Emancipated  Minor.  —  See  note  5- 
Services  by  Other  Members  of  the  Grantor's  Family.  —  See  note  7» 
eee.  Conveyance  to  Creditor  to  Pay  Himself  and  Others.  ■ — -  See  note  2. 
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Preference  of  Mother  by  Son.  —  Cooper  v.  Saw- 
yer, 31  Tex.  Civ.  App.  620. 

Preference  of  Brother  by  Brother.  —  Krippen- 
dorf-Dittnian  Co.  v.  Trenoweth,  16  Colo.  App. 
178;  Miller  v.  Winton,  (Tenn.  Ch.  1900)  56  S. 
W.  Rep.  1049. 

Preference  of  Sister  by  Brother.  —  O'Neill  v. 
Walsh,  92  111.  App.  61,  affirmed  192  111.  20^. 

Preference  of  Brother-in-Law.  — ■  Thompson  v. 
Zuckniayer,  (Iowa  1903)  94  N.  W.  Rep.  476. 

Preference  of  Mother  by  Daughter.  —  Mueller 
t'.  Renkcs,  31  Mont.  100. 

Preference  of  Daughter  by  Mother.  —  National 
Bank  v.  Bonnell,  46  N.  Y.  App.  Div.  302. 

233.  1.  Conveyance  from  Husband  to  Wife  — 
Alabama.  —  Little  v.  Sterne,  125  Ala.  609. 

Arkansas. —  See  Reeves  v.  Slade,  71  Ark. 
611. 

Colorado.  —  Knox  v.  Clark,  15  Colo.  App.  356. 

Illinois. —  Earl  v.  Earl,  186  111.  370;  German 
Ins.  Co.  v.  Bartlett,  188  111.  165,  80  Am.  S»t. 
Rep.  172,  affirming  89  111.  App.  469;  Dean  v. 
Plane,  195  111.  495;  Benepe  v.  Meier,  75  111. 
App.  561  ;  Schuberth  v.  Schillo,  177  111.  346, 
affirming  76  III.  App.  356;  Vietor  v.  Swisky,  87 
III.  App.  583,  reversed  200  111.  257 ;  Cooke  v. 
Peter,  93  111.  App.  1. 

Iowa.  —  King  v.  Wells,  106  Iowa  649  ;  Woods 
v.  Allen,  109  Iowa  484;  McCormick  Harvesting 
Mach.  Co.  v.  Griffin,  116  Iowa  397;  Meredith  v. 
Schaap,  (Iowa  1901)  85  N.  W.  Rep.  628;  Clark 
v.  Ford,  126  Iowa  460. 

Kentucky.  —  Taylor  v.  Cooley,  (Ky.  1899)  49 
S.  W.  Rep.  33s  ;  McCandless  v.  Rea,  (Ky.  1900) 

56  S.  W.  Rep.  10. 

Michigan.  —  Ullman  v.  Thomas,  126  Mich. 
61;  Cole  v.  Cole,  126  Mich.  569;  Sullivan  v. 
Parkinson,  128  Mich.  527;  Winslow  v.  Putnam, 
130  Mich.  359;  Heath  v.  Koon,  130  Mich.  54. 

Mississippi.  —  Donoghue  v.  Shull,  85  Miss. 
404. 

Missouri.  —  Balz  v.  Nelson,  171  Mo.  682; 
Citizens  Bank  v.  Burrus,  178  Mo.  716;  Sedalia 
Third  Nat.  Bank  v.  Cramer,  78  Mo.  App.  476 ; 
Mayfield  Woolen  Mills  v.  Wilson,  87  Mo.  App. 
I4S- 

Montana.  —  Mueller  v.  Renkes,  31  Mont.  100. 

Nebraska.  —  Dunn  v.  Bozarth,  59  Neb.  244 ; 
Plummer  v.  Rohman,  62  Neb.  145. 

New  York.  —  Vogedes  v.  Beakes,  38  N.  Y. 
App.  Div.  380 ;  Bogert  v.  Hess,  50  N.  Y.  App. 
Div.  253  ;  Willis  v.  Willis,  79  N.  Y.  App.  Div.  9. 

North  Carolina.  —  Howard  v.  Early,  126  N. 
Car.  170. 

Pennsylvania. —  Rine  v.  Hall,  187  Pa.  St.  264. 

South  Carolina.  —  McElwee  v.  Kennedy,  56 
S.  Car.  154;  Lenhardt  v.  Ponder,  64  S.  Car.  354. 
See  also  Mechanics  Bldg.,  etc.,  Assoc.  v.  Fowler, 

57  S.  Car.  110. 

Tennessee  Byler  v.   Adams,    (Tenn.  Ch. 

1901)  62  S.  W.  Rep.  21. 

Texas.  —  Massie  v.  McKee,  (Tex.  Civ.  App. 


1900)  56  S.  W.  Rep.  119;  Thompson  v.  Wilson, 
24  Tex.  Civ.  App.  666  ;  McCrory  v.  Lutz,  94  Tex. 
650,  64  S.  W.  Rep.  780 ;  Grevils  v.  Smith,  29 
Tex.  Civ.  App.  150. 

Virginia.  — ■  McConville  v.  National  Valley 
Bank,  98  Va.  9.  See  also  New  South  Bldg., 
etc.,  Assoc.  v.  Reed,  96  Va.  345,  70  Am.  St. 
Rep.  858;  Kline  v.  Kline,  103  Va.  263. 

In  Graham  v.  Morgan,  83  Miss.  601,  the  court 
said:  "  Under  uniform  decisions  of  our  court, 
a  husband,  though  insolvent,  has  a  right  to  pre- 
fer his  wife,  and  protect  her  interest  by  convey- 
ing his  property  to  her,  even  though  by  so  doing 
his  other  creditors  are  defeated  of  their  rights, 
and  even  though  the  conveyance  is  made  on  ac- 
count of  the  pendency  of  suits  by  other  credit- 
ors against  him  ;  the  only  condition  being  that 
there  must  be  existing  between  husband  and 
wife  a  valid  indebtedness  equal  to  the  fair  value 
of  the  property  conveyed." 

234.  1.  Debt  Barred  by  Statute  of  Limita- 
tions.— -Roberts  v.  Brothers,  119  Iowa  309; 
Dickinson  v.  Johnson,  no  Ky.  236,  96  Am.  St. 
Rep.  434 ;  Plummer  v.  Rohman,  62  Neb.  145, 
affirming  61  Neb.  61  ;  Dalley's  Estate,  13  Pa. 
Super.  Ct.  506.  reversed  200  Pa.  St.  140. 

3.  Conversion  of  Wife's  Separate  Estate.  — 
See  Stacker  v.  Wilson,  (Tenn.  Ch.  1899)  52 
S.  W.  Rep.  709. 

235.  1.  Promise  of  Repayment  Necessary.  — 
In  Albuquerque  First  Nat.  Bank  v.  McClellan, 
9  N.  Mex.  641,  the  court  said:  "  Where  a  wife 
advances  money  to  her  husband,  without  any 
promise  to  repay,  or  under  such  circumstances 
as  not  to  create  the  relation  of  debtor  and 
creditor  at  the  time,  such  advancement  is  no 
consideration  for  a  subsequent  conveyance  to 
her." 

Voluntary  Contributions  by  a  Wife  for  the 
Support  of  Her  Family  will  not  sustain  a  convey- 
ance to  her  by  her  husband  who  is  insolvent. 
Adoue  v.  Spencer,  59  N.  J.  Eq.  231. 

5.  Services  of  Emancipated  Child. —  Perry  v. 
Cornelius,  (Ky.  1901)  63  S.  W.  Rep.  23. 

7.  Services  by  Wife.  —  A  contract  between  a 
husband  and  wife,  by  which  the  latter  is  to  be 
paid  for  her  services  rendered  in  the  household, 
is  void  as  against  the  creditors  of  the  husband, 
and,  if  his  estate  is  transferred  to  the  wife  in 
payment  of  such  services  and  in  performance 
of  such  a  contract,  the  transfer  is  void  as 
against  the  creditors  of  the  husband,  and  the 
property  so  transferred  or  purchased  with  the 
avails  of  such  a  contract  may  be  reached  by  his 
creditors.  Conger  v.  Corey,  39  N.  Y.  App.  Div. 
24 1. 

236.  2.  Conveyance  to  Creditor  to  Pay  Himself 
and  Others,  —  Rosenheim  v.  Flanders.  114  Iowa 
291  ;  Berry  v.  Berk,  62  Neb.  538,  citir,g  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  236;  Des- 
mond v.  Roth,  9  Ohio  Cir.  Dec.  204,  16  Ohio 
Cir.  Ct.  481. 
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236.  (bb)  By  Conveyance  to  Trustee  —  aaa.  Partial  Assignments.  — -  See  note  3. 

237.  bb.  When  the  Debtor  Is  a  Partnership  —  (aa)  Right  of  Firm  to  Prefer  Creditors, 
• —  See  note  2. 

239.  (dd)  Paying  Personal  Debt  with  Partnership  Assets  —  When  the  Partnership  Ii 
Solvent.  —  See  note  3. 

But  When  the  Partnership  Is  Insolvent.  - —  See  notes  4,  5- 

240.  cc.  When  the  Debtor  Is  a  Corporation — (aa)  Paying  or  Securing  Directors. — 
See  note  4. 

241.  (bb)  Paying  or  Securing  Particular  Creditors.   See  note  I. 

242.  e.  To  Invest  in  a  Homestead.  —  See  note  9. 

243.  /.  To  Pay  Premiums  for  Life  Insurance.  — See  note  3. 

244.  3.  Obligation  as  Quasi  Trustee  for  Creditors  —  b.  What  Consti- 
tutes Bad  Faith  —  (1)  In  Respect  to  Existing  Creditors  —  (b)  Intent  to  Hinder 
or  Delay  Creditors.  —  See  notes  2,  3. 


236.  3.  Conveyance  to  Trustee  —  Partial  As- 
signments—  Alabama.  —  Inman  v.  Schloss,  122 
Ala.  461. 

California.  —  Heath  v.  Wilson,  139  Cal.  362. 

District  of  Columbia.  — ■  Strasburger  v.  Dodge, 
12  App.  Cas.  (D.  C.)  37. 

Illinois.  — Nelson  v.  Leiter,  190  111.  414, 
83  Am.  St.  Rep.  142  "affirming  93  111.  App.  176. 

Mississippi.  —  Melton  v.  Williams  Co.,  83 
Miss.  624. 

Missouri.  —  Ross  V.  Ashton,  73  Mo.  App.  254  ; 
Brookshier  v.  Chillicothe  Town  Mut.  F.  Ins. 
Co.,  91  Mo.  App.  599.  See  also  Hungerford  v. 
Greengard,  95  Mo.  App.  653. 

Nebraska.  —  Pope  v.  Kingman,  (Neb.  1901) 
96  N.  W.  Rep.  519. 

New  York.  —  See  Neresheimer  v.  Smyth,  167 
N.  Y.  202. 

North  Carolina. —  City  Nat.  Bank  v.  Bridgers, 
128  N.  Car.  322. 

Oregon.  —  Hesse  v.  Barrett,  41  Oregon  202. 

Tennessee.  —  Johnson  v.  Goldston,  (Tenn. 
Ch.  1899)  52  S.  W.  Rep.  474. 

Texas.  —  Galveston  Dry  Goods  Co.  v.  Blum, 
23  Tex.  Civ.  App.  703. 

Virginia.  —  See  Alsop  v.  Catlett,  97  Va.  364. 

In  Michigan  conveyances  of  land  in  trust  to 
sell  for  the  benefit  of  creditors  are  expressly 
authorized  by  statute.  Under  this  statute  there 
may  be  a  trust  to  sell  for  the  benefit  of  certain 
creditors.     Geer  v.  Traders'  Bank,  132  Mich. 

215- 

Sale  to  Trustee  for  Benefit  of  Vendor's  Children. 

—  Dalrymple  v.  Security  L.  &  T.  Co.,  9  N.  Dak. 
306. 

237.  2.  Right  of  Partnership  to  Make  Prefer- 
ences.— -Merced  Bank  v.  Ivett,  127  Cal.  134; 
Selz  v.  Mayer,  151  Ind.  422;  Dyson  v.  St.  Paul 
Nat.  Bank,  74  Minn.  439,  73  Am.  St.  Rep.  358; 
Simon  v.  Simcox,  75  Mo.  App.  143;  Watts  v. 
Dubois,  (Tex.  Civ.  App.  1902)  66  S.  W.  Rep. 
698. 

23!).  3.  Paying  Personal  Debt  with  Partner- 
ship Assets  —  When  the  Partnership  Is  Solvent.  — 

Selz  v.  Mayer,  151  Ind.  422;  King  v.  Wells,  106 
Iowa  649  ;  Millhiser  v.  McKinley,  98  Va.  207. 

4.  When  the  Partnership  Is  Insolvent  —  Con- 
veyance Held  to  Be  Valid. —  Sevier  v.  Allen,  80 
Mo;  App.  187  ;  Watts  v.  Dubois,  (Tex.  Civ.  App. 
1902)  66  S.  W.  Rep.  698. 

In  Mansur-Tebbctts  Implement  Co.  v.  Ritchie, 
159  Mo.  225,  the  court  said:  "The  principle 
we  think  is  equally  well  settled  by  the  more 


recent  decisions  of  this  court,  as  well  as  by  the 
weight  of  judicial  authority  in  other  jurisdic- 
tions, that  the  assets  of  an  insolvent  firm,  be- 
fore dissolution,  may,  with  the  consent  of  all 
the  partners,  be  applied  to  the  satisfaction  of 
all  the  individual  debts  of  the  members  of  the 
firm,  when  done  in  good  faith." 

5.  Conveyance  Held  to  Be  Void.  —  Metcalf  v. 
Arnold,  132  Ala.  74;  Millhiser  v.  McKinley,  98 
Va.  207. 

240.  '  4.  Directors  Cannot  Secure  Themselves. 

—  Hamilton  v.  Menominee  Falls  Quarry  Co., 
106  Wis.  352. 

241.  1.  Corporations  May  Prefer  Creditors.  — 

Richards  v.  Halliday,  (C.  C.  A.)  112  Fed.  Rep. 
86  ;  Wiison  v.  Stevens,  129  Ala.  630,  87  Am.  St. 
Rep.  86 ;  Kerr  Thread  Co.  v.  Star  Knitting 
Works,  76  111.  App.  544 ;  Fargason  v.  Oxford 
Mercantile  Co.,  78  Miss.  65  ;  Hamilton  v.  Me- 
nominee Falls  Quarry  Co.,  106  Wis.  352.  See 
also  Atlas  Tack  Co.  v.  Exchange  Bank,  in  Ga. 
703.  And  see  the  title  Corporations  (Private), 
742.  r. 

242.  9.  Bight  to  Invest  in  Homestead.  — 

In  re  Wilson,  (C.  C.  A.)  123,  Fed.  Rep.  20; 
Jayne  v.  Hymer,  66  Neb.  785  ;  Scott  v.  Holman, 
117  Wis.  206.  See  also  Carson  v.  Hawley,  82 
Minn.  204.  And  see  Richards  v.  Orr,  118  Iowa 
724.  In  thit  case  the  insolvent  debtor  sold  his 
former  homestead  and  with  the  proceeds  pur- 
chased another,  such  purchase  being  made 
within  a  reasonable  time  after  the  sale  of  the 
former.  It  was  held  that  the  proceeds  were 
exempt  from  the  payment  of  the  insolvent 
debtor's  debts. 

243.  3.  Right  of  Debtor  to  Insure  Life  for 
Benefit  of  Wife.  —  See  Asbury  Park  First  Nat. 
Bank  v.  White,  60  N.  J.  Eq.  487. 

Contra.  —  Ft.  Scott  First  Nat.  Bank  v.  Simp- 
son, 152  Mo.  638. 

Presumption.  —  Where  the  wife  is  a  creditor 
of  an  insolvent  husband  who  has  taken  out  a 
heavy  insurance  on  his  life  and  has  paid  in 
premiums  less  than  the  indebtedness  to  the 
wife,  no  presumption  of  fraud  arises,  but  it  will 
be  presumed  that  he  was  preferring  his  wife  as 
creditor.  Ilendrie,  etc.,  Mfg.  Co.  v.  Piatt,  13 
Colo.  App.  75. 

244.  2.  Intention  to  Hinder  or  Delay  — 
Georgia.  —  Monroe  Mercantile  Co.  v.  Arnold, 
108  Ga.  449. 

Illinois.  —  Salzenstein  v.  Hettrick,  105  111. 
App.  99. 
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(_c)  Conveyance  for  Benefit  of  Grant 
Future  Support  of  Grantor.  —  Sec 

Iowa.  —  Meyer  v.  Baird,  uu  Iowa  597. 
Missouri.  —  Crothers    v.    Busch,    153  Mo. 
606. 

Niii'  York.  —  See  also  Dcaring  v.  McKinnon 
Dash,  etc.,  Co.,  165  N.  V.  78,  80  Am.  St.  Rep. 
708. 

Ohio.  —  Chicago  First  Nat.  Bank  v.  F,  C. 
Trebein  Co.,  59  Ohio  St.  316. 

Pennsylvania.  —  Kctner  v.  Donten,  15  Pa. 
Suiier.  Ct.  604 ;  Simon's  Estate,  20  Pa.  Super. 
Ct.  450. 

Tennessee.  —  Morris  v.  Clark,  (Tenn.  Ch. 
1901)  62  S.  W.  Kep.  673. 

Utah.  —  Deseret  Nat.  Bank  v.  Kidman,  25 
Utah  395,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  244. 

West  Virginia.  —  Edgell  v.  Smith,  50  W.  Va. 
356,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  244. 

241.  3.  Intention  to  Pay  Creditors  Ultimately 
Will  Not  Excuse  Delay. — ■  Curran  v.  Rothschild,  14 
Colo.  App.  497;  Adams  v.  Pease,  113  111.  App. 
356;  McBryan  v.  Trowbridge,  125  Mich.  549, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
244;  Deseret  Nat.  Bank  v.  Kidman,  25  Utah 
392,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  244;  Edgell  v.  Smith,  50  W.  Va.  356, 
citing  :4  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
244. 

2-10.    2.  Conveyances  for  Benefit  of  Debtor  — 

England.  —  See  Maskelyne  v.  Smith,  (1903)  1 
K.  B.  671,  affirming  (1902)  2  K.  B.  158. 

Canada.  —  Atkinson  v.  Bourgeois,  1  N.  Bruns. 
Eq.  Rep.  641. 

United  States.  —  U.  S.  Rubber  Co.  v.  Ameri- 
can Oak  Leather  Co.,  181  U.  S.  434;  Repauno 
Chemical  Co.  v.  Victor  Hardware  Co.,  (C.  C. 
A.)  101  Fed.  Rep.  948;  De  Hierapolis  v.  Law- 
rence, 115  Fed.  Rep.  761. 

Alabama. — -Deposit  Bank  v.  Caffee,  135  Ala. 
208;  McLendon  v.  Grice,  119  Ala.  513;  Morrow 
f.  Campbell,  118  Ala.  330;  Inman  v.  Schloss, 
122  Ala.  461;  Davidson  v.  Watts  Min.  Car- 
Wheel  Co.,  121  Ala.  591. 

Arizona.  —  Luhrs  v.  Hancock,  6  Ariz.  340. 

Colorado.  —  Longmont  First  Nat.  Bank  v. 
Beasley,  12  Colo.  App.  313;  Kelly  v.  Atkins,  14 
Colo.  App.  .-:o8. 

Georgia.- — Coleman,  etc.,  Co.  v.  Rice,  115  Ga. 
510;  McKenzie  v.  Thomas,  118  Ga.  728. 

Kansas.  —  Manley  v.  Larkin,  59  Kan.  528. 

Michigan.- — See  Reeves  v.  Miller,  121  Mich. 
3". 

Missouri.  —  Wall  v.  Beedy,  161  Mo.  625; 
Meyer  Bros.  Drug  Co.  v.  White,  165  Mo.  136; 
Revercomb  v.  McCully,  74  Mo.  App.  575. 

Oregon.  —  Mendenhall  v.  Elwert,  36  Oregon 
375- 

Pennsylvania.  —  Thornburn  v.  Thompson,  192 
Pa.  St.  298  ;  Pennsylvania  Knitting  Co.  v.  Bibb 
Mfg.  Co.,  21  Pa.  Co.  Ct.  537,  12  Pa.  Super.  Ct. 
346;  Dalley's  Estate,  13  Pa.  Super.  Ct.  506, 
reversed  200  Pa.  St.  140:  Meyers  v.  Meyers, 
24  Pa.  Super.  Ct.  603  ;  Peck  v.  Spruks,  6  Lack. 
Leg.  N.  (Pa.)  132. 

Rhode  Island.  —  Lennon  v.  Parker,  22  R.  I. 
43;  Robinson  v.  McKenna,  21  R.  I.  117,  79  Am. 
St.  Rep.  793. 


»r  —  <i<».  In  General.  —  See  note  2. 
note  3. 

South  Carolina.  —  See  McElwee  v.  Kennedy, 
56  S.  Car.  154. 

Tennessee.  —  McTeer  v.  Huntsman,  (Tenn. 
Lh.  1898)  49  S.  W.  Rep.  57;  Warren  v.  Hinson, 
(Tenn.  Ch.  1899)  52  S.  W.  Rep.  498. 

Texas.  —  Cooper  v.  Friedman,  23  Tex.  Civ. 
App.  585  ;  Schultze  v.  Schultze,  (Tex.  Civ.  App. 
1901)  66  S.  W.  Rep.  56,  affirmed  95  Tex.  352. 

Washington.  —  Adams  v.  Dempsey,  35  Wash. 
80. 

West  Virginia.  —  Hanna  v.  Charleston  Nat. 
Bank,  55  W.  Va.  185;  Bartles  v.  Dodd,  56  W. 
Va.  383. 

Wisconsin.  —  Stapleton  v.  Brannan,  102  Wis. 

26. 

A  Reservation  of  a  Benefit  to  the  Grantor  Which 
Is  Incidental  and  Partial  does  not  make  the  dis- 
position void  as  to  creditors.  Hunt  v.  Ahne- 
mann,  (Minn.  1904)  102  N.  W.  Rep.  376. 

And  a  Mere  Expectation  by  the  Debtor  that  he 
will  secure  a  benefit  does  not  render  the  convey- 
ance fraudulent.  Hesse  v.  Barrett,  41  Oregon 
202. 

Where  the  Mortgagor  of  Personal  Property  Is 
Allowed  to  Dispose  of  the  Property  for  His  Own 
Benefit,  the  mortgage  is  presumptively  fraudu- 
lent as  to  his  creditors.  Custer  City  First  Nat. 
Bank  v.  Calkins,  16  S.  Dak.  445. 

Stipulation  as  to  Balance  Remaining  After  Pay- 
ment of  Debt.  —  A  stipulation  in  an  agreement 
for  the  transfer  of  property  to  secure  payment 
of  a  debt  due  the  transferee,  that  any  balance 
remaining  after  the  payment  of  a  debt  shall  be 
paid  as  the  transferrer  may  direct,  does  not  ren- 
der the  agreement  void  as  against  creditors  of 
the  transferrer.  Nor  does  an  agreement  between 
the  debtor  and  the  creditor,  made  after  the  as- 
signment, that  if  the  debtor  could  sell  the  prop- 
erty for  more  than  a  certain  amount,  the  debtor 
could  have  the  difference.  Nor  will  a  parol 
agreement,  made  at  the  time  of  assignment  of 
property  for  the  payment  of  debts,  that  the  resi- 
due of  the  proceeds  after  payment  of  the  debt 
shall  be  returned  to  the  assignor, of  itself  render 
the  transfer  fraudulent,  so  long  as  the  property 
transferred  bears  a  reasonable  proportion  to  the 
debt  provided  for.  In  re  A.  L.  Robertshaw  Mfg. 
Co.,  133  Fed.  Rep.  562. 

3.  Future  Support  of  Grantor  —  California. — 
See  Tuers  v.  Tuers,  131  Cal.  625. 

Indiana.  — ■  Spiers  v.  Whitesell,  27  Ind.  App. 
204,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  246. 

loiva.  —  Coleman  v.  Gammon,  (Iowa  1900) 
83  N.  W.  Rep.  898;  Mallow  v.  Walker.  115 
Iowa  238,  91  Am.  St.  Rep.  158.  See  also  Ed- 
mundson  v.  Waldorf,  (Iowa  1900)  83  N.  W. 
Rep.  888.  Compare  McCormick  Harvesting 
Mach.  Co.  v.  Pouder,  123  Iowa  17,  wherein  the 
agreement  to  support  was  held  to  be  too  indefi- 
nite and  uncertain  to  determine  the  transaction 
to  be  fraudulent. 

Maine.  —  Spear  v.  Spear,  97  Me.  498. 

Michigan.  —  Michigan  Trust  Co.  v.  Comstock, 
139  Mich.  S72 ;  Kastl  v.  Arthur,  135  Mich. 
278. 

Minnesota.  —  McCord  v.  Knowlton,  79  Minn. 
299. 
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247.     bb.  Conveyances  in  Trust  —  (aa)  Declared  Trusts.  —  See  note  I. 

(bb)  Secret  Trusts.  —  See  note  2. 
2-48.    cc.  Benefits  Which  Form  No  Part  of  the  Consideration  —  (aa)  In  General — 
Agreement  for  Support.  —  See  note  3. 

(bb)  Reconveyance  by  Grantee  to  Debtor's  Wife.  —  See  note  4. 

249.  (2)  In  Respect  to  Subsequent  Creditors  —  (a)  in  General.  —  See  note  4. 
2«S0.    (b)  Conveyances  in  Contemplation  of  Future  Indebtedness.  —  See  note  I. 


Missouri.  —  Massey  v.  McCoy,  79  Mo.  App. 
169. 

Ohio.  —  Bowlus  v.  Shanabarger,  10  Ohio  Cir. 
Dec.  167,  19  Ohio  Cir.  Ct.  137. 

Pennsylvania.  —  Downing  v.  Gault,  8  Pa. 
Super.  Ct.  52,  29  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
104;  Ketner  v.  Donter,  15  Pa.  Super.  Ct.  604. 

West  Virginia.  —  Hanna  v.  Charleston  Nat. 
Bank,  55  W.  Va.  185,  quoting  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  246;  Flaherty  v. 
Stephenson,  56  W.  Va.  192. 

Canada.  —  McNeil  v.  McPhee,  31  Nova 
Scotia  140;  Conrad  v.  Corkum,  35  Nova  Scotia 
288. 

Future  Support  of  Grantor's  Parents.  —  A  con- 
veyance by  a  debtor  to  his  sister  of  all  his  visi- 
ble property,  in  consideration  that  she  would 
support  their  parents,  has  been  held  to  be  in 
fraud  of  creditors  of  the  grantor.  Brown  v. 
Moore,  (Ky.  1899)  52  S.  W.  Rep.  944. 

247.  1.  Trust  for  the  Use  of  the  Grantor.  — 
Coleman,  etc.,  Co.  v.  Rice,  115  Ga.  510;  Racek 
v.  North  Bend  First  Nat.  Bank,  62  Neb.  669  ; 
Moulton  v.  Sturgis  Nat.  Bank,  (Tex.  Civ.  App. 
1901)  65  S.  W.  Rep.  1114. 

Fraud  an  Inference  of  Law  When  Trust  Appears. 
—  When  the  fact  appears  that  there  was  a  trust 
in  favor  of  the  vendor,  fraud  is  an  inference  of 
law  which  the  court  is  bound  to  pronounce  in 
favor  of  judgment  creditors.  Thompson  v. 
Ksty,  69  N.  H.  551.  But  see  Bartles  v.  Dodd,  56 
W.  Va.  383. 

2.  Secret  Trust  for  Benefit  of  Debtor  —  United 
States.  —  In  re  A.  L.  Robertshaw  Mfg.  Co.,  133 
Fed.  Rep.  556  ;  Dorrance  v.  McAlester,  (C.  C. 
A.)  91  Fed.  Rep.  614;  McDonald  v.  Kansas 
City  First  Nat.  Bank,  (C.  C.  A.)  116  Fed.  Rep. 
129. 

Alabama.  —  Roden  v.  Norton,  128  Ala.  129. 

Illinois.  —  Highley  v.  American  Exch.  Nat. 
Bank,  185  111.  565. 

Iowa.  —  Parlin,  etc.,  Co.  v.  Daniels,  11 1  Iowa 
640. 

Kansas.  —  Manley  v.  Larkin,  59  Kan.  528. 

Maryland.  —  Wise  v.  PrafF,  98  Md.  576; 
Thompson  v   Williams,  100  Md.  195. 

Missouri.  —  Fly.  etc.,  Dry  Goods  Co.  v.  Mc- 
Laughlin. 78  Mo.  App.  578;  Baker,  etc.,  Co.  v. 
Schneider,  8s  Mo.  App.  412. 

New  Hampshire.  —  Stavers  v.  Stavers,  69  N. 
H.  159;  Quimby  v.  Williams,  67  N.  H.  489,  68 
Am.  St.  Rep.  685. 

New  York.  —  Harris  v.  Osnowitz,  35  N.  Y. 
App.  Div.  S'J4- 

North  Dakota.  —  Red  River  Valley  Nat. 
Bank  v.  Barnes,  8  N.  Dak.  432. 

Ohio. —  Bowlus  v.  Shanabarger,  to  Ohio  Cir. 
Dec.  167,  19  Ohio  Cir.  Ct.  137. 

Texas.  —  O'Neal  v.  Clymer,  (Tex.  Civ.  App. 
1900')  61  S.  W.  Rep.  54S- 

Utah.  —  Wilson  v.  Cunningham,  24  Utah  167. 

West  Virginia.  —  See  Horner-Gaylord  Co.  v. 
3  Supp.  E.  of  L.— 15  22 


Fawcett,  50  W.  Va.  487 ;  Stuart  v.  Neely,  50 
W.  Va.  508. 

248.  3.  Agreement  for  Support.  —  Hanna  v. 
Charleston  Nat.  Bank,  55  W.  Va.  185,  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  246 
[248]. 

4.  Reconveyance  by  Creditor  to  Debtor's  Wife.  — 

Blair  State  Bank  v.  Bunn,  61  Neb.  464. 

249.  4.  Subsequent  Creditors.  —  Chicago  Daily 
News  Co.  v.  Siegel,  212  111.  617;  Keehn  v. 
Keehn,  115  Iowa  467;  State  Ins.  Co.  v.  Prest- 
age,  116  Iowa  466;  Schmitt  v.  Dahl,  88  Minn. 
506 ;  Racek  v.  North  Bend  First  Nat.  Bank,  62 
Neb.  669 ;  Graham  v.  Townsend,  62  Neb.  364 ; 
Searcy  v.  Gwaltney,  36  Tex.  Civ.  App.  158; 
Gorman  v.  Urquhart,  2  N.  Bruns.  Eq.  Rep.  42. 

The  Term  "  Subsequent  Creditors  "  means  cred- 
itors whose  debts  were  contracted  subsequent  to 
the  conveyance  in  question.  McGhee  v.  Wells, 
57  S.  Car.  280,  76  Am.  St.  Rep.  567. 

250.  1.  Conveyances  Made  in  Contemplation 
of  Future  Indebtedness  —  Alabama.  —  Deposit 
Bank  v.  Caffee,  135  Ala.  208. 

California.  —  Bush,  etc.,  Co.  v.  Helbing,  134 
Cal.  678,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  250;  Banning  v.  Marleau,  133 
Cal.  485. 

Colorado.  —  Kelly  v.  Atkins,  14  Colo.  App. 
208;  House  v.  Johnson,  19  Colo.  App.  524. 

Illinois.  —  Highley  v.  American  Exch.  Nat. 
Bank,  185  111.  565 ;  Blakely  Printing  Co.  v. 
Pease,  95  111.  App.  341. 

Iowa.  —  Brundage  v.  Cheneworth,  101  Iowa 
256,  63  Am.  St.  Rep.  382. 

Kansas.  —  See  Chantland  v.  Midland  Nat. 
Bank,  66  Kan.  549. 

Missouri.  —  Lander  v.  Ziehr,  150  Mo.  403, 
73  Am.  St.  Rep.  456. 

Nebraska.  —  Aycrs  v.  Wolcott,  66  Neb.  712, 
modifying  62  Neb.  805  ;  Jayne  v.  Hymer,  66 
Neb.  785- 

New  Hampshire.  —  Cook  v.  Lee,  72  N.  H. 
569- 

New  Jersey.  —  Hildebrand  v.  Willig,  64  N. 
J.  Eq.  249  ;  Claflin  v.  Frendenthal,  58  N.  J.  Eq. 
298;  Levy  v.  Levy,  (N.  J.  1904)  57  Atl.  Rep. 
101 1. 

New  York.  —  See  McLaggan  v.  Smith, 
(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  564. 

Ohio.  —  Hedrick  v.  Gregg,  10  Ohio  Dec.  462, 
8  Ohio  N.  P.  24. 

Oregon.  —  Morton  v.  Denham,  39  Oregon 
227. 

South  Dakota.  —  Aldous  v.  Olverson,  17  S. 
Dak.  190. 

Texas.  —  Matula  v.  Lane,  (Tex.  Civ.  App. 
1900)  56  S.  W.  Rep.  112;  Searcy  v.  Gwaltney, 
36  Tex.  Civ.  App.  158. 

Knowledge  of  Actual  Fraud.  —  That  the  subse- 
quent creditor  has  knowledge  at  the  time  when 
his  claim  arises  that  the  voluntary  conveyance 
was  made  with  actual  fraud  does  not  affect  his 
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95 1.    III.  Elements  of  a  Fraudulent  Alienation  —  1.  In  General. — 

Sec  note  I. 

2.  The  Debtor  —  Insolvency  Not  Essential.  —  See  note  2. 

3.  The  Creditor  —     Who  Are  Creditors  —  (i)  General  Princi- 
ples. —  See  note  4. 

959.    (2)  Rights  Incident  to  Marriage  —  (a)  Wife's  Inchoate  Right  to  Dower.  — 

See  note  I. 

(b)  Husband's  Right  in  Wife's  Property.  —  See  note  2. 

953.  (c)  Right  to  Alimony.  —  See  note  I. 

(3)  Rights  Arising  from  Contract  —  (a)  In  General.  —  See  note  2. 
(b)  Contingent  Liability.  —  See  note  4. 

954.  (4)  Right  of  Action  for  Tort.  — See  note  I. 


right  to  have  the  conveyance  set  aside.  O'Kane 
v.  Vinnedge,  108  Ky.  34. 

Evidence  of  Intent. —  In  Stratton  v.  Edwards, 
174  Mass.  374,  the  court  said:  "It  must  ap- 
pear that  the  conveyances  were  made  with  '  an 
intent  on  the  part  of  the  grantor  to  contract 
debts,  and  a  design  to  avoid  payment  of  such 
debts  by  the  conveyance  of  his  property  ;  '  and 
to  establish  such  an  intent  it  is  not  enough  to 
show  that  the  grantor  had  a  general  purpose  to 
secure  the  property  from  the  hazards  of  future 
business  and  the  claims  of  future  creditors,  but 
it  must  appear  that  at  the  time  of  the  convey- 
ance he  had  an  actual  intent  to  contract  debts, 
and  a  purpose  to  avoid  the  payment  of  them  by 
the  conveyance." 

Subsequent  creditors,  in  order  to  impeach  a 
conveyance  of  their  debtor  on  the  ground  that 
it  was  made  to  hinder,  delay,  or  defraud  them, 
must  show  the  existence  of  an  intention  to  ac- 
complish that  purpose,  but  such  intention  need 
not  be  proven  as  an  independent  fact.  It  is  to 
be  gathered  from  the  deed  itself,  and  from  the 
acts  of  the  parties  and  the  surrounding  cir- 
cumstances. The  law  conclusively  presumes 
every  man  to  intend  the  necessary  and  even  the 
probable  consequences  of  an  act  deliberately 
done.  Baltimore  High  Grade  Brick  Co.  v. 
Amos,  95  Md.  597. 

Where  one  has  fraudulently  contracted  debts 
which  he  cannot  pay,  and  then  makes  a  volun- 
tary conveyance  of  his  property,  and  thereafter 
contracts  other  debts  which  he  cannot  pay,  the 
reasonable  inference  is  that  he  intended  by  his 
\'oluntary  conveyance  to  hinder  and  delay  his 
subsequent  as  well  as  his  existing  creditors. 
Bracken  v.  Milner,  99  Mo.  App.  187. 

When  a  transaction  is  attacked  by  a  subse- 
quent creditor  upon  the  ground  of  actual  fraud, 
the  fact  that  the  transfer  or  conveyance  is  not 
upon  a  consideration  deemed  valuable  in  law 
may  be  treated  as  evidence  of  the  fraud.  Miller 
v.  Gillispie,  54  W.  Va.  450. 

251.  1.  Elements  of  a  Fraudulent  Alienation. 
—  Builders,  etc.,  Supply  Co.  v.  Montgomery 
First  Nat.  Bank,  123  Ala.  203;  De  Ruiter  v.  De 
Ruiter,  28  Ind.  App.  0.  91  Am.  St.  Rep.  107. 

2.  Debtor  Need  Not,  Be  Insolvent.  —  Teague  v. 
Bass,  131  Ala.  422;  Metcalf  v.  Arnold,  132  Ala. 
74 ;  Los  Angeles  First  Nat.  Bank  v.  Maxwell, 
123  Cal.  360,  69  Am.  St.  Rep.  64;  Bowlus  v. 
Shanabarger,  10  Ohio  Cir.  Dec.  167,  19  Ohio 
Cir.  Ct.  137. 

4.  Creditors  Defined.— De  Ruiter  v.  De  Ruiter, 
28  Ind.  App.  9,  91  Am.  St.  Rep.  107;  Spuck  v. 
Logan,  97  Md.  152,  99  Am.  St.  Rep.  427;  Soly 


v.  Aasen,  10  N.  Dak.  108;  Custer  City  Fiist 
Nat.  Bank  v.  Calkins,  16  S.  Dak.  445;  Deseret 
Nat.  Bank  v.  Kidman,  25  Utah  395. 

Claims  Must  Not  Have  Been  Barred  by  Statute 
of  Limitations.  —  Grimmett  v.  Midgett,  (Tenn. 
Ch.  1899)  57  S.  W.  Rep.  399. 

The  Debt  Need  Not  Have  Been  Reduced  to 
Judgment  at  the  time  of  the  fraudulent  con- 
veyance to  make  one  a  creditor.  Gustin  i1. 
Mathews,  25  Utah  168. 

252.  1.  Inchoate  Right  of  Dower.  —  Hach  v. 
Rollins,  158  Mo.  187,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  252.  And  see  the 
title  Dower,  203.  4  et  seq. 

Widow  May  Avoid  Conveyance  Made  to  Defeat 
Her  Marital  Rights.  —  Cook  v.  Lee,  72  N.  H.  569. 

2.  Husband's  Right  in  Wife's  Property.  — 
Lohmeyer  v.  Durbin,  213  111.  500,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  252;  Hach 
v.  Rollins,  158  Mo.  187,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  252. 

253.  1.  Claim  for  Alimony.— Tully  v.  Tully, 
137  Cal.  60;  Ruffenach  v.  Ruffenach,  13  Colo. 
App.  102;  De  Ruiter  v.  De  Ruiter,  28  Ind.  App. 
9,  91  Am.  St.  Rep.  107.  See  also  Tuers  v. 
Tuers,  131  Cal.  625. 

2.  Rights  Arising  upon  Contract.  —  Woodbury 
v.  Sparrell  Print,  187  Mass.  426;  McColIum  v. 
Crain,  101  Mo.  App.  522. 

4.  Contingent  Liability  upon  Contract.  —  Duke 
v.  Pigman,  no  Ky.  756  ;  Jones  v.  Leeds,  10  Ohio 
Dec.  173,  7  Ohio  N.  P.  480. 

A  Surety  Is  a  Creditor.  —  Banks  v.  McCandless. 
119  Ga.  793;  Boies  v.  Johnson,  25  Ohio  Cir. 
Ct.  331  ;  Ellis  v.  Southwestern  Land  Co.,  708 
Wis.  313,  81  Am.  St.  Rep.  909. 

A  Surety  Is  an  Existing  Creditor  of  a  Cosurety, 
and  is  entitled  to  protection  against  fraudulent 
conveyances  made  by  the  latter  at  any  time  sub- 
sequent to  the  execution  of  the  common  obliga- 
tion.   Washington  v.  Norwood,  128  Ala.  383. 

"The Undertaking ofanlndorser of  a  negotiable 
promissory  note  is  sufficient  to  establish  the  re- 
lation of  debtor  and  creditor  within  the  meaning 
of  the  statute  against  fraudulent  conveyances, 
and  he  is  as  much  prohibited  from  making  a 
voluntary  conveyance  that  has  the  effect  to  de- 
fraud the  holder  of  a  note  indorsed  by  him  as 
if  he  were  the  principal."  Farmer's  Nat.  Bank 
v.  Thomson.  74  Vt.  442.  But  see  Mason  v. 
Somers,  59  N.  J.  Eq.  451,  wherein  it  was  held 
that  an  accommodation  indorser  does  not  be- 
come a  creditor  of  the  maker  until  he  pays  the 
note. 

254.  1.  Right  to  Action  for  Tort  Constitute! 
Holder  a  Creditor,  —  Gunn  v,  Hardy,  130  Ala. 


?20. 
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'-J5.3.    (5)  Right  to  Fines  and  Penalties.  —  See  note  1. 

4.  The  Thing  Conveyed —  a.  Must  Be  Something  Out  of  Which 
the  Creditor  Could  Have  Satisfied  His  Claim  —  (1)  In  General.  —  See 
notes  2,  3. 

(2)  Property  in  Which  the  Alienor  Had  No  Beneficial  Interest.  — 

See  note  4. 

256.    (3)  Things  of  No  Substantial  Value  —  (a)  in  General.  —  See  note  2 
(b)  Property  Encumbered  to  or  beyond  Its  Value.  —  See  note  4. 
(4)  Property  Exempt  by  Statute  —  (a)  Homesteads.  —  See  note  6. 


642;  Chalmers  v.  Sheehy,  132  Cal.  459,  84  Am. 
St.  Rep.  62;  Banks  v.  McCandless,  119  Ga.  793; 
Spuck  v.  Logan,  97  Md.  152,  99  Am.  Sr.  Rep. 
427;  Mclnnis  v.  Wiscassett  Mills,  78  Miss.  52; 
Jones  v.  Jones,  79  Miss.  261  ;  Krueger  v.  Vor- 
hauer.  164  Mo.  156;  McCollum  v.  Crain,  101 
Mo.  App.  522;  Bates  v.  Drake,  28  Wash.  447, 

One  Who  Has  a  Cause  of  Action  for  an  Assault 
and  Battery  is  within  the  protection  of  the  stat- 
ute. Anglin  v.  Conley,  114  Ky.  741.  But  see 
Detwiler  v.  Louison,  10  Ohio  Cir.  Dec.  95, 
holding  tha:  one  having  a  claim  for  damages  for 
an  assault  and  battery  is  not  a  creditor  until 
his  claim  is  reduced  to  judgment. 

255.  1.  Fines  and  Penalties.  —  See  Spuck  v. 
Logan,  97  Md.  152,  99  Am.  St.  Rep.  427. 

2.  The  Thing  Conveyed.  —  De  Ruiter  v.  De 
Ruitcr,  28  Iiid.  App.  9,  91  Am.  St.  Rep.  107; 
Deposit  Bank  v.  Rose,  113  Ky.  949,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  255  ; 
Aretz  v.  Kloos,  89  Minn.  432;  Stam  v.  Smith, 
183  Mo.  464;  Cook  v.  Lee,  72  N.  H.  569;  Bar- 
ron v.  Williams,  58  S.  Car.  280,  79  Am.  St. 
Rep.  840  ;  Roberts  v.  Hartley,  14  Manitoba  290. 

3.  Sumpter  v.  Arkansas  Nat.  Bank,  69  Ark. 
224. 

4.  Property  in  Which  the  Alienor  Had  No 
Beneficial  Interest.  — Daugherty  v.  Bogy,  (C.  C. 
A.)  104  Fed.  Rep.  938;  Thayer  v.  Usher,  98  Me. 
468:  Perkins  v.  Meighan,  147  Mo.  617,  71  Am. 
St.  Rep.  586;  Griswold  v.  Nichols,  117  Wis. 
267. 

A  Transfer  of  Property  Held  by  the  Alienor  in 
Trust  cannot  be  fraudulent  as  to  his  creditors. 
Gottstein  v.  Wist,  22  Wash.  581. 

A  Conveyance  by  Husband  and  Wife  of  the 
Wife's  Separate  Estate  is  not  fraudulent  as  to  the 
husband's  creditors.  Guernsey  v.  Lazear,  51  W. 
Va.  328. 

InKentuckyit  is  held  that  a  husband  has  no 
such  interest  in  the  personal  property  of  his 
wife  that  his  consent  to  her  testamentary  dis- 
position of  it  is  a  fraud  on  his  creditors.  Louis- 
ville City  Nat.  Bank  v.  Wooldridge,  116  Ky. 
64T. 

The  Owner  May  by  His  Conduct  Be  Estopped 

to  deny  that  the  alienor  had  title.  Morris  v. 
Fletcher,  67  Ark.  105,  77  Am.  St.  Rep„  '87; 
Cowling  v.  Hill,  69  Ark.  350,  86  Am.  St.  Rep. 
200.  ■ 

250.    2.  Things  of  No  Substantial  Value.  — 

Olson  v.  O'Connor,  9  N.  Dak.  504,  81  Am.  St. 
Rep.  595. 

Burden  of  Proof.  — The  burden  of  showing 
whether  the  thing  fraudulently  conveyed  is  of 
substantial  value  is  on  the  grantee,  and  not  on 
the  creditor  seeking  to  have  the  conveyance  set 
aside.    Fryberger  v.  Berven,  88  Minn.  311. 

4.  Conveyance  of  Valueless  Equity  of  Redemp- 


tion. —  Berla  v.  Meisel,  (N.  J.  1902)  52  Atl. 
Rep.  999.  See  also  Marmon  v.  White,  151  Ind. 
445- 

The  conveyance  of  a  tract  of  land,  which  is, 
for  all  practical  purposes,  mortgaged  to  the  full 
amount  of  its  value,  by  a  mortgagor  to  the 
mortgagee,  in  satisfaction  of  the  debt,  is  not 
fraudulent  and  void  as  to  a  judgment  creditor 
of  the  mortgagor,  although  such  conveyance 
may  have  been  made  with  intent  to  put  the  land 
beyond  the  creditor's  reach.  Aretz  v.  Kloos,  89 
Minn.  432,  440. 

6.  Alienation  of  Homestead  Not  Fraudulent  — 
United  States.  —  Thompson  v.  McConnell,  (C. 
C.  A.)  107  Fed.  Rep.  33. 

Alabama.  —  Talladega  First  Nat.  Bank  v. 
Browne,  128  Ala.  557,  86  Am.  St.  Rep.  156; 
Steiner  v.  Berney,  130  Ala.  289;  Cross  v.  Berry, 
132  Ala.  92. 

Arkansas.  —  Hinkle  v.  Broadwater,  73  Ark. 
489;  Godfrey  v.  Herring,  (Ark.  1905)  85  S.  W. 
Rep.  232;  Wilks  v.  Vaughan,  73  Ark.  174.  See 
also  Reeves  v.  Slade,  71  Ark.  611. 

Indiana.  —  Marmon  -'.  White,  151  Ind.  445; 
Hedrick  v.  Hall,  155  Ind.  371  ;  Bass  v.  Citizens' 
Trust  Co.,  32  Ind.  App.  583. 

Iowa.  —  Joyce  v.  Perry,  m  Iowa  567;  Rich- 
ards v.  Orr,  j  18  Iowa  724;  Clearfield  Bank  v. 
Olin,  112  Iowa  476;  State  Ins.  Co.  v.  Prestage, 
116  Iowa  466;  Smyth  v.  Hall,  126  Iowa  627. 

Kentucky.  —  Deposit  Bank  v.  Rose,  113  Ky. 
949,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  256;  McMillan  v.  Stephens,  (Ky.  1809) 
49  S.  W.  Rep.  778;  Morrow  v.  Bailey,  109  Ky. 
359.  95  Am.  St.  Rep.  382;  Davis  v.  H.  Feltman 
Co.,  112  Ky.  293,  99  Am.  St.  Rep.  ->8o :  Perry 
v.  Cornelius,  (Ky.  1901)  63  S.  W.  Rep.  23; 
Cincinnati  Tobacco  Warehouse  Co.  v.  Matthews, 
(Ky.  1903)  74  S.  W.  Rep.  242;  Roark  v.  Bach, 
116  Ky.  457. 

Michigan. — -Cole  v.  Cole,  126  Mich.  569; 
Sullivan  v.  Parkinson,  128  Mich.  527;  Eagle  v. 
Smylie,  126  Mich.  612;  Noble  v.  McKeith,  127 
Mich.  163  ;  Michigan  Trust  Co.  v.  Comstock,  130 
Mich.  572;  Palmer  v.  Bray,  136  Mich.  85. 

Minnesota.  —  Hunt  v.  Dean,  91  Minn.  96. 

Mississippi.  —  See  Dulion  v.  Harkness,  80 
Miss.  8,  92  Am.  St.  Rep.  563. 

Missouri.  —  Moore  v.  Wilkerson,  169  Mo. 
334;  Spratt  v.  Farly.  169  Mo.  357;  Balz  v.  Nel- 
son, 171  Mo.  682;  Stam  v.  Smith,  183  Mo.  464; 
Chance  v.  Jennings.  159  Mo.  544;  Harris  v. 
Meredith,  106  Mo.  App.  586;  Osborne  v.  Fvans, 
185  Mo.  509. 

Nebraska.  —  Smith  v.  Neufeld,  6r  Neb.  699; 
Phimmer  v.  Rohman.  61  Neb.  61,  modified  62 
Neb.  145  ;  Howard  v.  Raymers,  64  Neb.  213  ; 
Jayne  v.  Hymcr,  66  Neb.  785  ;  Omaha  Rrewing 
Assoc.  v,  Zeller,  (Neb.  1903)  93  N.  W.  Rep, 
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\5»17.     Hi)  Personal  Property.  —  See  note  [. 

958.  b.  Proper  i  y  ro  Which  the  Alienee  Has  an  Equitable  Title 
—  (i)  In  General.  — See  note  i. 

*«J.">i>.  (2)  Property  Purchased  with  Funds  of  Wife's  Separate  Estate. — . 
See  note  I. 

(4)  Reconveyance  of  Property  Fraudulently  Conveyed.  —  See  note  5. 
200.   c.  Property  Susceptible  of  Fraudulent  Alienation  — 
(1)  ///  General.  —  See  note  2. 

Property  Not  Subject  to  Execution  —  Choses  in  Action.  —  See  notes  4,  5. 


762  ;  National  Bank  of  Commerce  v.  Chamber- 
lain, (Neb.  1904)  100  N.  W.  Rep.  943. 

Nev>  Mexico.  —  Heisch  v.  Bell,  11  N.  Mex. 
523- 

North  Dakota.  —  Olson  v.  O'Connor,  9  N. 
Dak.,  504,  81  Am.  St.  Rep.  595  s  Dalrymple  v. 
Security  Imp.  Co.,  11  N.  Dak.  65. 

Oregon. —  Walker  v.  Harold,  44  Oregon  205  ; 
Sears  v.  Davis,  40  Oregon  236 ;  Richmond  v. 
Bloch,  36  Oregon  590. 

South  Carolina.  —  Finley  v.  Cartwright,  55  S. 
Car.  198;  Barron  v.  Williams,  58  S.  Car.  280, 
79  Am.  St.  Rep.  840  ;  McNair  v.  Moore,  64  S. 
Car.  82. 

South  Dakota.  —  Kettleschlager  v.  Ferrick,  12 
S.  Dak.  455,  76  Am.  St.  Rep.  623. 

Texas.  —  Gwaltney  v.  Searcy,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  304;  Heidelbach,  etc.,  Co. 
v.  Carter,  34  Tex.  Civ.  App.  579. 

Wisconsin.  —  Scott  v.  Holman,  117  Wis.  206; 
Brinker  v.  Blinker,  105  Wis.  231. 

Canada.  —  Logan  v.  Rea,  40  Canada  L.  J.  44. 

Homestead  Descending  to  Children.  —  The  legal 
title  to  a  homestead  descends,  on  the  death  of 
the  owner  intestate,  to  his  widow  and  children, 
and  gives  to  such  children  a  valuable  interest, 
which  they  cannot  convey  in  fraud  bf  creditors. 
Hollinger  v.  Boatmen's  Bank,  69  Kan.  519. 

The  Conveyance  of  Any  Surplus  Above  What  the 
Grantor  Is  Entitled  to  as  a.  Homestead  Right 
may  be  set  aside  if  fraudulent.  Brown  v. 
Campbell,  (Neb.  1903)  93  N.  W.  Rep.  1007. 

Conveyance  of  Equitable  Title  to  Homestead.  — 
Though  a  debtor  has  only  the  equitable  title  to 
his  homestead,  the  legal  title  being  held  by  his 
vendor  to  secure  a  lien  for  the  purchase  price, 
his  voluntary  conveyance  of  such  title  to  his 
wife  cannot  be  fraudulent  as  to  his  creditors. 
Keith  v.  Albrecht,  89  Minn.  247,  99  Am.  St. 
Rep.  566. 

A  Conveyance  of  Land  Which  Has  Been  Aban- 
doned as  a  Homestead  may  be  set  aside  if  fraudu- 
lent. Brown  v.  Moore,  (Tex.  Civ.  App.  1901) 
64  S.  W.  Rep.  781. 

Necessity  of  Recording  Conveyance.  —  In  Ken- 
tucky it  is  held  that  a  conveyance  of  a  home- 
stead is  not  void  as  to  creditors  of  the  grantor, 
though  the  deed  of  conveyance  has  not  been 
recorded,  notwithstanding  deeds  generally  are 
required  by  statute  to  be  recorded  in  order  to 
be  valid  as  to  creditors  of  the  grantor.  Kuhn 
v.  Kuhn,  (Ky.  1902)  69  S.  W.  Rep.  1077. 

The  Burden  of  Proof  is  on  the  creditor  to  show 
that  property  conveyed  had  ceased  to  be  home- 
stead property.  Greenwood  First  Nat.  Bank  v. 
Reece,  64  Neb.  292. 

A  Conveyance  of  Land  Purchased  with  Proceeds 
from  the  Sale  of  a  Homestead,  though  made  di- 
rectly to  the  debtor's  wife,  cannot  be  set  aside 


as  in  fraud  of  creditors.  Schell  v.  Lackner, 
(Neb.  1903)  93  N.  W.  Rep.  741. 

257.  1.  Conveyance  of  Exempt  Personal  Prop- 
erty Not  Fraudulent. — ■  Skinner  v.  Jennings,  137 
Ala.  295;  Berry  v.  Ewen,  (Ky.  1905)  85  S.  W. 
Rep.  227  ;  McClelland  v.  Barnard,  36  Tex.  Civ. 
App.  118. 

Wages  and  Earnings.  —  Jarboe  v.  Jarboe,  106 
Mo.  App.  459;  Furth  v.  March,  101  Mo.  App. 

329- 

But  an  insolvent  husband  having  creditors 
will  not  be  permitted  systematically  and  con- 
tinuously to  give  his  wife  practically  all  his 
earnings  and  allow  her  with  these  gifts  to  ac- 
quire personal  property  in  her  own  name  and 
for  her  separate  use,  and  hold  it  exempt  from 
the  just  demand  of  his  creditors.  Wolfsberger 
<".  Mort,  104  Mo.  App.  257. 

258.  1.  Conveyance  of  Legal  Title  to  Equi- 
table Owner. —  Behrens  v.  Steidley,  198  111.  303  ; 
Summers  v.  Glenwood  Gold,  etc.,  Min.  Co.,  15 
S.  Dak.  25,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  258.  See  also  Fox  v.  Erbe,  100 
N.  Y.  App.  Div.  343. 

259.  X.  Property  Purchased  with  Wife's 
Money.  —  See  Smith  v.  Curd,  (Ky.  1903)  72  S. 
W.  Rep.  744. 

5.  Reconveyance  of  Things  Fraudulently  Con- 
veyed. —  Berg  v.  Frantz,  113  Ky.  894,  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  259; 
Bolton  v.  Pitney,  46  N.  J.  Eq.  610,  affirming  45 
N.  J.  Eq.  639  ;  Buttlar  v.  Buttlar,  67  N.  J.  Eq. 
136;  Lockren  v.  Rustan,  9  N.  Dak.  43;  Farm- 
ers' Bank  v.  Gould,  48  W.  Va.  102,  86  Am.  St. 
Rep.  24,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  259. 

The  Reconveyance  Is  Not  a  Voluntary  Convey- 
ance within  the  meaning  of  a  statute  making 
voluntary  conveyances  invalid  as  to  creditors. 
Farmers'  Bank  v.  Gould,  48  W.  Va.  99,  86  Am. 
St.  Rep.  24. 

260.  2.  A  Wife's  Right  of  Dower  is  susceptible 
of  fraudulent  alienation.  Tenbrook  v.  Jessup, 
60  N.  J.  Eq.  234. 

4.  An  Assignment  of  Wages  to  Be  Earned 
is  not  fraudulent  as  to  creditors  if  the  assignor 
is  indebted  to  the  assignee  and  the  only  pur- 
pose of  the  assignment  is  to  pay  the  assignee's 
debt,  and  not  to  create  in  addition  a  secret 
trust  in  the  assignee  for  the  benefit  of  the  as- 
signor. Dow  v.  Taylor,  71  Vt.  337,  76  Am.  St. 
Rep.  775. 

In  Lennon  v.  Parker,  22  R.  I.  43,  the  court 
Said :  "  That  a  debtor  has  the  right  to  make 
an  assignment  of  his  wages  to  secure  the  pay- 
ment of  some  one  of  his  creditors  In  preference 
to  others  is  doubtless  true,  so  far  as  the  law  of 
this  state  is  concerned,  outside  of  the  insolvency 
law,  which  is  now  held  in  abeyance  by  the  na- 
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260.     Life  Insurance  Policy.  —  See  note  6. 

361.  (2)  Wife's  Earnings  and  Their  Products  —  But  by  statute.  —  See 
note  2. 

(3)  Earnings  of  Minor  Children  —  Eight  of  Father  to  Emancipate  Child. 
—  See  note  4. 

5.  The  Form  and  Mode  of  Conveyance  —  a.  Character  OF  Con- 
veyance Immaterial.  —  See  note  5. 

262.  Fraud  Accomplished  through  Lawful  Instrument.  —  See  note  I. 

263.  b.  Expending  Money— (1)  In  Payment  of  Consideration  for 
Property  Conveyed  to  Third  Person.  —  See  note  1. 

264.  Burden  of  Proof.  —  See  notes  4,  5. 

(2)  Improving  Property  of  Another.  —  See  note  6. 

tional  bankruptcy  law  ;  but  to  attempt  under  the 
guise  of  such  an  assignment  to  secure  one's 
wages  to  his  own  use  is  a  fraud  upon  his  other 
creditors.  It  is  seeming  to  do  a  legal  and 
honest  thing,  but  in  fact  doing  an  illegal  and 
dishonest  thing." 

260.  5.  Choses  in  Action  Are  Now  Subject 
to  Attachment  in  England  by  virtue  of  17  &  18 
Vict.,  c.  125,  and  an  assignment  of  them  in 
fraud  of  creditors  may  be  avoided.  Edmunds  v. 
Edmunds,  (1904)  P.  362. 

6.  Life  Insurance  Policies.  —  Fidelity,  etc.,  Co. 
v.  Thompson,  128  Cal.  506;  Walter  v.  Hartman, 
(Tenn.  1902)  67  S.  W.  Rep.  476,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  260.  See 
also  McKown's  Estate,  198  Pa.  St.  96. 

Assignment  of  Policy  to  Wife.  —  By  statute  in 
Kentucky  an  assignment  of  an  insurance  policy 
to  a  wife  or  for  her  benefit  cannot  be  held  to  be 
fraudulent  as  to  creditors  of  the  husband,  except 
as  to  premiums  paid  when  the  husband  was  in- 
solvent.   Morehead  v.  Mayfield,  109  Ky.  51. 

In  Missouri  the  assignment  is  not  void  as  to 
creditors  of  a  husband  unless  the  premiums  in 
any  year  exceed  five  hundred  dollars.  Judson 
v.  Walker,  155  Mo.  182. 

261.  2.  Wife  Entitled  to  Her  Own  Earnings. 
— ■  When  the  wife  purchases  a  home  with  her 
own  means  and  on  her  own  account,  and,  with 
the  consent  of  her  husband,  keeps  boarders 
therein  as  a  means  of  earning  money  for  her- 
self, and  not  for  her  husband,  her  earnings  are 
her  property,  and  are  not  subject  to  her  hus- 
band's debts.  Furth  v.  March,  101  Mo.  App. 
329. 

4.  Right  of  Father  to  Emancipate  Child.  — 
Wisner  v.  Osborne,  64  N.  J.  Eq.  614;  Flynn  v. 
Baisley,  35  Oregon  268,  76  Am.  St.  Rep.  495. 

5.  Form  and  Mode  of  Conveyance.  —  Watson  v. 
Bonfils,  (C.  C.  A.)  116  Fed.  Rep.  157;  Stelling 
v.  G.  W.  Jones  Lumber  Co.,  (C.  C.  A.)  116 
Fed.  Rep.  261. 

262.  1.  Fraud  May  Be  Accomplished  through 
Lawful  Instrument. —Lynch  v.  Burt,  (C.  C.  A.) 
132  Fed.  Rep.  417. 

263.  1.  Payment  of  Consideration  for  Property 
Conveyed  to  Third  Person  —Arkansas.  —  Davis  v. 
Yonge,  (Ark.  1905)  85  S.  W.  Rep.  90. 

Indiana. —  Marmon  -'.  White,  151  Ind.  445. 
Louisiana.  —  Hoffmann    v.    Ackermann,  no 
La.  1070. 

Minnesota.  —  Christian   v.   Klein,    77  Minn, 
nfi. 

Missouri.  —  Lang  v.  Williams,  166  Mo.  t. 
Nebraska.  —  W.  J.  Perry  Live  Stock  Com- 
mission Co.  v.  Biggs,  (Neb.  1903)  94  N.  W. 


Rep.  712;  Kearney  County  Bank  v.  Dullenty, 
(Neb.  1903)  96  N.  W.  Rep.  169. 

New  York.  —  McCormick  v.  Wilder,  61  N.  Y. 
App.  Div.  619. 

Pennsylvania.  —  Brown  v.  Atkinson,  9  Kulp 
(Pa.)  164. 

Canada.  —  Merchants'  Bank  v.  McKenzie,  13 
Manitoba  19;  Miller  v.  McCuaig,  13  Manitoba 
220. 

Evidence  of  Intent.  — ■  Payment  by  a  husband, 
though  indebted,  but  clearly  solvent,  for  lots 
intended  as  a  permanent  home  and  conveyed  to 
the  wife  by  his  vendor  at  his  request,  or  pay- 
ment by  him  for  building  a  house  thereon,  will 
not  alone  establish  actual  fraudulent  intent,  so 
as  to  subject  the  lots  to  debts  subsequently  in- 
curred ;  but  these  are  circumstances  to  be  con- 
sidered with  others  upon  the  question  of  such 
intent.    Enslow  v.  Sliger,  51  V/.  Va.  405. 

264.  4.  Burden  of  Proof —  Alabama.  —  Kelley 
v.  Connell,  tio  Ala.  543;  Wimberly  v.  Mont- 
gomery Fertilizer  Co.,  132  Ala.  107;  Southern 
Home  Bldg.,  etc.,  Assoc.  v.  Riddle,  129  Ala. 
562;  Watts  v.  Burgess,  131  Ala.  333. 

Missouri.  —  Ft.  Scott  First  Nat.  Bank  v. 
Simpson,  152  Mo.  638;  Halstead  v.  Mustion, 
166  Mo.  488;  Orchard  V.  Collier,  171  Mo.  390; 
Tipton  Bank  v.  Adair,  172  Mo.  156;  Furth  v. 
March,  101  Mo.  App.  329. 

Nebraska.  —  Rice  v.  Allen,  (Neb.  1903)  95 
N.  W.  Rep.  704. 

New  Jersey.  —  Adoue  v.  Spencer,  62  N.  J. 
Eq.  782,  90  Am.  St.  Rep.  484, 

West  Virginia.  —  Root-Tea-Na-Herb  Co.  v. 
Rightmire,  48  W.  Va.  225  ;  Kimble  V.  Wotring, 
48  W.  Va.  412. 

5.  Property  Purchased  with  Wife's  Money  Can- 
not Be  Subjected  to  Payment  of  Husband's  Debts. 
— •  Gruner  v.  Scholz,  154  Mo.  415. 

6.  Improvements  Placed  upon  Property  of 
Another.  — -Brand  v.  Connery,  132  Mich.  88; 
Vandervort  v.  Fouse,  52  W.  Va.  214.  See  also 
Enslow  v.  Sliger,  51  W.  Va.  405. 

Removing  Incumbrances  on  Property  of  Another. 
—  Delo  71.  Johnson,  110  Mo.  App.  642. 

Permanent  Improvements  Put  on  Wife's  Prop- 
erty. —  Morris  v.  Fletcher,  67  Ark.  105,  77  Am. 
St.  Rep.  87  ;  New  South  Bldg.,  etc.,  Assoc.  v. 
Reed,  96  Va.  345,  70  Am.  St.  Rep.  858. 

A  Husband  May  Manage  the  Separate  Property 
of  His  Wife  without  necessarily  subjecting  it  or 
the  profits  arising  from  his  management  to  the 
claims  of  his  creditors.  Gruner  v.  Scholz,  154 
Mo.  475:  State  v.  Jones.  83  Mo.  App.  151.  And 
though  a  husband  gives  his  services  to  the  man- 
agement of  his  wife's  property  without  consid- 
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*^<>t>.    6.  The  Fraudulent  Intent  —  a.  Necessity  of  a  Fraudulent 

Inten  r.  —  Sec  note  4. 

Sec  note  [. 

Fraud  Must  Be  Directed  Against  Creditors  —  (1)  In 
General.  —  See  note  2. 

*2ii7.  (_')  Fraud  Against  One  Creditor  Avoids  Conveyance  as  to  All.  —  See 
note  1. 

(3)  Fraud  Against  Existing  Creditors —  Whether  Subsequent  Credi- 
tors May  Complain  —  Minority  Rule.  — ■  See  note  2. 
The  Majority  Rule.  —  See  note  3. 


cration  other  than  his  support,  the  results  of 
his  labor  on  such  property  are  not  subject  to 
levy  in  satisfaction  of  his  debts.  Wolfsberger 
v.  Mort,  104  Mo.  App.  257. 

205.  4.  The  Fraudulent  Intent  —  United 
Slates.  —  Foster  v.  McAlester,  (C.  C.  A.)  114 
Fed.  Rep.  145. 

Alabama.  —  Builders,  etc.,  Supply  Co.  v. 
Montgomery  First  Nat.  Bank,  123  Ala.  203; 
Green  v.  Emens,  135  Ala.  563. 

Colorado.  —  Livingston  v.  Swofford  Bros.  Dry- 
Goods  Co.,  12  Colo.  App.  331. 

Kansas.  —  Winfield  Nat.  Bank  v.  Johnson,  8 
Kan.  App.  830. 

Kentucky.  —  O'Kane  v.  Vinnedge,  108  Ky. 
34;  Rose  v.  Campbell,  (Ky.  1903)  76  S.  W. 
Rep.  505. 

Maine.  —  Whitehouse  v.  Bolster,  95  Me.  465. 

Minnesota.  —  Aretz  v.  Kloos,  89  Minn.  432. 

Nebraska.  —  Farmers',  etc.,  Nat.  Bank  v. 
Moshcr,  63  Neb.  130;  Grainger  v.  Erwin,  (Neb. 
1902)  91  N.  W.  Rep.  592. 

New  York.  —  National  State  Banks'.  Wheeler, 
40  N.  Y.  App.  Div.  563. 

North  Dakota.  —  Dalrymple  v.  Security  L.  & 
T.  Co.,  9  N.  Dak.  306. 

Oregon.  —  Hesse  v.  Barrett,  41  Oregon  202. 

South  Carolina.  —  Jerkowski  v.  Marco,  57  S. 
Car.  402.  See  also  Edmunds  T.  Brown  Co.  v. 
Allen,  56  S.  Car.  237. 

West  Virginia.  —  Dent  v.  Pickens,  46  W.  Va. 
378. 

Wisconsin.  —  Missinskie  v.  McMurdo,  107 
Wis.  578;  Adkins  v.  Loucks,  107  Wis.  587; 
Probert  v.  Sonju,  no  Wis.  181. 

Wyoming.  —  Metz  v.  Blackburn,  9  Wyo.  516, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
253. 

Fraud  of  Agent  Is  Fraud  of  Principal.  —  Adams 
V.  Pease,  113  111.  App.  356. 

200.    1.  Effect  of  Conveyance  Not  Conclusive. 

— ■  Repauno  Chemical  Co.  v.  Victor  Hardware 
Co.,  (C.  C.  A.)  101  Fed.  Rep.  948 ;  In  re  A.  L. 
Robertshaw  Mfg.  Co.,  133  Fed.  Rep.  556;  In- 
inan  v.  Schloss,  122  Ala.  461  ;  Hargadine  v. 
McKitrick  Dry-Goods  Co.,  (Indian  Ter.  1902) 
69  S.  W.  Rep.  862:  National  State  Rank  v. 
Wheeler,  40  N.  Y.  App.  Div.  563 ;  Shibler  v. 
Hartley,  201  Pa.  St.  286,  88  Am.  St.  Rep.  811  ; 
Peck  v.  Spruks,  6  Lack.  Leg.  N.  (Pa.)  132; 
Metz  v.  Blackburn,  9  Wyo.  516,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  266. 

2.  Fraud  Must  Be  Directed  Against  Creditors. — 
Fisher  v.  Mclnerney,  137  Cal.  28,  92  Am.  St. 
Rep.  68;  Metz  v.  Blackburn,  9  Wyo.  516.  citing 
14  Am.  ano  Eng.  Encyc.  or  Law  (2d  ed.)  ?66. 

A  Creditor  Cannot  Complain  of  Fraudulent  Con- 
veyances to  His  Debtor,  but  only  of  fraudulent 


conveyances  by  him.  Bangs  Milling  Co.  v. 
Burns,  152  Mo.  350. 

207.  1.  Conveyance  Void  as  to  One  Creditor, 
Void  as  to  All.  —  Spuck  v.  Logan,  97  Md.  158,  99 
Am.  St.  Rep.  427,  citing  14  Am.  and  Eng.  En- 
cyc. of  Law  (2d  ed.)  266  ;  Ketner  v.  Donten,  15 
Pa.  Super.  Ct.  604;  Sibley  v.  Stacey,  53  W.  Va. 
292. 

But  a  Creditor  with  a  Lien  on  Property  Conveyed 

subject  to  the  lien  has  no  right  to  object  to  the 
conveyance  as  fraudulent,  notwithstanding  other 
creditors  may  object.  Brinkerhoff-Faris  Trust, 
etc.,  Co.  v.  Horn,  83  Mo.  App.  114. 

2.  Conveyances  Fraudulent  as  to  Existing  Credit- 
ors Not  Void  as  to  Subsequent  Creditors  — •  Mis- 
souri.—  Krueger  v.  Vorhauer,  164  Mo.  156. 

Nebraska.  —  See  Ayers  v.  Wolcott,  66  Neb. 
712,  modifying  62  Neb.  805;  News  Pub.  Co.  v. 
Tyndale,  (Neb.  1902)  96  N.  W.  Rep.  125. 

Pennsylvania.  —  Best  v.  Smith,  193  Pa.  St. 
89.  74  Am.  St.  Rep.  676  ;  McCullough  v.  Willey, 
192  Pa.  St.  176;  Thomas  v.  Butler,  116  Pa. 
Super.  Ct.  268. 

South  Dakota.  —  Aldous  v.  Olverson,  17  S. 
Dak.  190. 

Texas.  —  Matula  v.  Lane,  (Tex.  Civ.  App. 
1900)  56  S.  W.  Rep.  112.  See  also  Monday  v. 
Vance,  (Tex.  Civ.  App.  1899)  51  S.  W.  Rep. 
346. 

3.  Conveyances  Fraudulent  as  to  Existing  Credit- 
ors May  Be  Set  Aside  by  Subsequent  Creditors.  — 

Woodbury  v.  Sparrell  Print,  187  Mass.  426; 
Perrine  v.  Perrine,  (N.  J.  1901)  50  Atl.  Rep. 
694;  Hedrick  v.  Gregg,  10  Ohio  Dec.  462,  8 
Ohio  N.  P.  24;  Miller  v.  Gillispie,  54  W.  Va. 
450  ;  Zimmerman  v.  Banncn,  101  Wis.  407. 

Judicial  Statement  of  Rule.  —  In  Iowa  the  cor- 
rect rule  is  declared  to  be  as  follows:  (1)  A 
conveyance  which  is  merely  voluntary,  when  the 
grantor  has  no  fraudulent  view  or  intent,  cannot 
be  impeached  by  a  subsequent  creditor.  (2)  A 
conveyance  actually  and  intentionally  fraudulent 
as  to  existing  creditors,  as  a  general  rule,  can- 
not be  impeached  by  subsequent  creditors.  (3) 
If  a  conveyance  is  actually  fraudulent  as  to  ex- 
isting creditors,  and  merely  colorable,  and  the 
property  is  held  in  secret  trust  for  the  grantor, 
who  is  permitted  to  use  it  as  his  own,  it  will 
be  set  aside  at  the  instmce  of  subsequent 
creditors.  Brundage  v.  Cheneworth.  101  Iowa 
256,  63  Am.  St.  Rep.  382,  enumerating  certain 
exceptions  to  the  second  rule  laid  down,  where 
the  conveyance  in  question  was  made  with  ac- 
tti'l  intent  to  affect  subsequent  creditors. 

The  Persons  in  Whose  Favor  the  Rule  Is  to  Be 
Invoked  are  those  who  have  become  creditors 
ihrovirh  the  operation  of  a  scheme  concocted  by 
'.he  debtor  to  put  his  property  out  of  his  hands 
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268.  Where  a  Conveyance  Is  Merely  Colorable.  —  See  note  4. 

c.  Conveyance  Fraudulent  in  Part,  Void  in  Toto  - 
(1)  Single  Transaction.  —  See  note  5. 

269.  Illustrations.  —  See  notes  2,  3. 

d.  Intent  Must  Exist  at  Time  of  Conveyance.  —  See  note  1 2. 
*     27©.   e.  Participation  by  Alienee  —  Necessity  Of  —  (1)  When  the 
Conveyance  Is  upon  Consideration.  —  See  note  4. 


with  the  view  of  presently  obtaining  credit. 
Where  a  conveyance  is  made  for  the  purpose 
of  hindering  a  single  creditor,  who  is  afterwards 
paid  in  full,  and  there  were  no  other  concurrent 
creditors  who  might  have  been  hindered  or  de- 
layed, and  there  was  no  immediate  intention  of 
engaging  in  hazardous  business  and  becoming 
indebted,  one"  who  becomes  a  creditor  years 
afterwards  cannot  set  up  the  old  fraud  in  avoid- 
ance of  the  conveyance.  Gray  v.  Folwell,  57 
N.  J.  Eq.  446. 

268.  4.  Secret  Trust  Avoids  Deed  as  to  Subse- 
quent Creditors. —  Spuck  v.  Logan,  97  Md.  158, 
99  Am.  St.  Rep.  427,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  268 ;  Bowlus  v.  Shana- 
barger,  10  Ohio  Cir.  Dec.  167. 

In  Nebraska  it  is  expressly  provided  by  stat- 
ute that  "  all  deeds  of  gift,  all  conveyances,  and 
all  transfers  or  assignments,  verbal  or  written, 
of  goods,  chattels,  or  things  in  action,  made  in 
trust  for  the  use  of  the  person  making  the  same, 
shall  be  void  as  against  the  creditors,  existing 
or  subsequent,  of  such  person."  Racek  v. 
North  Bend  First  Nat.  Bank,  62  Neb.  669.  See 
also  Graham  v.  Townsend,  62  Neb.  364.  In  this 
case  the  court  said  :  "  The  theory  of  the  statute 
seems  to  be  that  property  held  in  trust  is  to  be 
regarded,  so  far  as  creditors  are  concerned,  as 
the  property  of  the  beneficial  owner.  Whether 
a  transfer  of  property  is  the  result  of  an  honest 
or  corrupt  motive  is  not,  under  section  7, 
[Comp.  Stat.  Neb.  (1899),  c.  32]  of  the  least 
importance." 

That  the  Subsequent  Creditor  Has  Notice  of  the 
Trust  is  immaterial.  Scott  v.  Keane,  87  Md. 
709. 

5.  Conveyance  Fraudulent  in  Part,  Void  in  Toto. 

—  Thompson  v.  McConnell,  (C.  C.  A.)  107  Fed. 
Rep.  33;  Adams  v.  Pease,  113  111.  App.  356; 
Robinson  v.  Blood,  64  Kan.  290 ;  Gleitz  v. 
Schuster,  168  Mo.  298,  90  Am.  St.  Rep.  461  ; 
Plattsburg  First  Nat.  Bank  v.  Fry,  168  Mo.  492; 
Bates  County  Bank  v.  Gailey,  177  Mo.  181  ;  Gar- 
vin v.  Garvin,  55  S.  Car.  360.  See  also  Mill- 
hiser  v.  McKinley,  98  Va.  207. 

269.  2.  Livingston  v.  Swofford  Bros.  Dry 
Goods  Co.,  12  Colo.  App.  331. 

3.  Haydon  v.  Alkire  Grocery  Co.,  88  Mo.  App. 
241. 

12.  Fraudulent  Intent  Must  Exist  at  Time  of 
Conveyance.  —  Vansickle  v.  Wells,  105  Fed.  Rep. 
24,  citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  269;  Long  v.  Campbell,  133  Ala.  353.  See 
also  Curtis  v.  Lewis,  74  Conn.  367. 

Illegal  Contemporaneous  Agreement.  —  "  The 
rule  that  a  deed  valid  in  its  inception  will  not 
be  rendered  invalid  by  any  subsequent  fraudu- 
lent or  illegal  act  of  the  parties  has  no  applica- 
tion when  the  fraudulent  or  illegal  act  is  the  con- 
summation of  an  illegal  agreement  made  con- 
temporaneously with  the  deed.  In  such  case  the 
illegal  act  is  part  of  the  original  design,  and  the 


deed  is  void  ab  initio."  Parkersburg  First  Nat. 
Bank  v.  Prager,  50  W.  Va.  660. 

Fraud  Can  Have  No  Retroactive  Effect  on 
prior  transactions.  Krueger  v.  Vorhauer,  164 
Mo.  156. 

Evidence.  —  Though  fraud  must  be  proved  to 
be  in  the  inception  of  the  matter,  the  subse- 
quent conduct  of  the  parties  is  evidence  going 
to  explain  the  motives  which  controlled  the  ac- 
tions in  the  beginning,  and  give  point  to  the 
original  purpose.  Messick  v.  Fries,  128  N.  Car. 
450. 

270.  4.  Participation  by  the  Alienee  —  When 
the  Conveyance  Is  upon  Consideration — United 
States. — -Vansickle  v.  Wells,  105  Fed.  Rep.  25, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
270. 

Arkansas.  —  Maddox  v.  Reynolds,  69  Ark. 
54i. 

California.  —  Casey  v.  Leggett,  125  Cal.  664; 
Roberts  v.  Burr,  135  Cal.  156. 

Colorado.  —  Livingston  v.  Swofford  Bros.  Dry 
Goods  Co.,  12  Colo.  App.  331. 

Connecticut.  —  Murphy  v.  Murphy,  74  Conn. 
198. 

District  of  Columbia.  —  Droop  v.  Ridenour, 
11  App.  Cas.  (D.  C.)  224. 

Illinois.  —  Walsh  v.  O'Neill,  192  111.  202; 
Behrens  v.  Steidley,  198  III.  303;  Johnston  v. 
Hirschberg,  85  111.  App.  47,  affirmed  185  111. 
445;  Ball  v.  Callahan,  95  111.  App.  615,  dis- 
missed 197  III.  318;  Edwards  v.  Story,  105  111. 
App.  433;  Eickstaedt  v.  Moses,  105  111.  App. 
634. 

Indiana. — Owens  v.  Gascho,  154  Ind.  225; 
Bass  v.  Citizens'  Trust  Co.,  32  Ind.  App.  583. 

Iowa.  —  Burlington  Protestant  Hospital  As- 
soc. v.  Gerlinger,  n  1  Iowa  293;  Witham  v. 
Blood,  124  Iowa  695. 

Kansas.  —  Hood  v.  Gibson,  8  Kan.  App.  588  ; 
Winfield  Nat.  Bank  v.  Johnson,  8  Kan.  App. 
830. 

Maine.  —  Spear  v.  Spear,  97  Me.  498. 

Maryland.  —  Commonwealth  Bank  v.  Kearns, 
100  Md.  202. 

Minnesota.  —  Scheffer  v.  Lowe,  77  Minn.  279. 

Missouri.  —  Gleitz  v.  Schuster,  168  Mo.  298, 
00  Am.  St.  Rep.  461. 

Nebraska.  —  Farmers',  etc.,  Nat.  Bank  v. 
Mosher,  63  Neb.  130;  Grainger  v.  Erwin,  (Neb. 
1902)  91  N.  W.  Rep.  592;  Foley  v.  Doyle,  (Neb. 
1901)  95  N.  W.  Rep.  1067. 

Neiv  Jersey.  —  Claflin  v.  Freudenthal,  58  N. 
J.  Eq.  298. 

New  York.  —  Lary  v.  Pettit,  55  N.  Y.  App. 
Div.  631;  De  Hierapolis  v.  Reilly,  44  N.  Y. 
App.  Div.  22;  Ravin  v.  Subin,  (Supm.  Ct.  App. 
T.)  31  Misc.  (N.  Y.)  742,  reversing  (N.  Y. 
City  Ct.  Gen.  T.)  30  Misc.  (N.  Y.)  193  ;  Fisher 
v.  Stout.  74  N.  Y.  App.  Div.  97. 

North  Carolina.  — ■  Howard  v.  Early,  126  N. 
Car.  170. 
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^7  1.    (2)  When  the  Conveyance  Is  Voluntary.  — Sec  note  2. 

£7£.    7.  Accomplishment  of  the  Fraudulent  Purpose.  —  See  note  1. 

*27ii.  IV.  Validity  of  Fraudulent  Contracts  and  Conveyances  —  1.  In 
Respect  to  Whom  Fraudulent  Contracts  and  Conveyances  Are  Binding  —  a.  Par- 
ties and  Those  in  Privity  with  Them  —  (1)  When  Parties  Are  in  Pari 

Delicto  —  (a)  Executed  Conveyances — aa.  Fraudulent  Conveyances  Good  Inter  Partes. 
—  See  note  1. 


Ohio.  —  Hegler  v.  Grove,  63  Ohio  St.  404. 

Oregon.  —  Hesse  v.  Barrett,  41  Oregon  202 ; 
Gamier  v.  Wheeler,  40  Oregon  198. 

South  Carolina.  —  McElwee  v.  Kennedy,  56 
S.  Car.  154;  Lenhardt  v.  Ponder,  64  S.  Car.  354. 

Tennessee.  —  Hendly  v.  Hendly,  (Tenn.  Ch. 
1897)  46  S.  W.  Rep.  1016;  Hetterman  Bros. 
Co.  v.  Young,  (Tenn.  Ch.  1898)  52  S.  W.  Rep. 
532;  Overall  v.  Parker,  (Tenn.  Ch.  1899)  58  S. 
W.  Rep.  905. 

Vermont.  —  Corey  v.  Morrill,  71  Vt.  51; 
Farmer's  Nat.  Bank  v.  Thomson,  74  Vt.  442. 

Virginia.  —  Wheby  v.  Moir,  102  Va.  875. 

Washington.  — ■  Dow  v.  Dempsey,  21  Wash.  86. 

West  Virginia.  —  Dent  v.  Pickens,  46  W.  Va. 
378  :  Blubaugh  v.  Loomis,  48  W.  Va.  666. 

Wisconsin.  —  German-American  Bank  v.  Ma- 
gill,  102  Wis.  582;  Missinskie  v.  McMurdo,  T07 
Wis.  578;  Adkins  v.  Loucks,  107  Wis.  587; 
Probert  v.  Sonju, -no  Wis.  181. 

Wyoming.  —  Metz  v.  Blackburn,  9  Wyo.  481. 

271.  2.  When  the  Conveyance  Is  Voluntary 
—  California.  —  Fidelity,  etc.,  Co.  v.  Thompson, 
128  Cal.  506;  Chalmers  v.  Sheehy,  132  Cal.  459, 
84  Am.  St.  Rep.  62  ;  Bush,  etc.,  Co.  v.  Helbing, 
134  Cal.  676. 

Connecticut.  —  Mallory  v.  Gallagher,  75  Conn. 
66s;  State  v.  Martin,  77  Conn.  142. 

Indiana.  —  Jameson  v.  Dilley,  27  Ind.  App. 
429  ;  Borror  v.  Carrier,  (Ind.  App.  1905)  73  N. 
E.  Rep.  123. 

Maine.  — ■  Spear  v.  Spear,  97  Me.  498. 

Maryland — Rickards  v.  Rickards,  98  Md.  136. 

Massachusetts.  —  Gray  v.  Chase,  184  Mass. 
444- 

Minnesota.  —  Knatvold  v.  Wilkinson,  83 
Minn.  265. 

Missouri.  —  Needles  v.  Ford,  167  Mo.  49s  ; 
Clark  v.  Thias,  173  Mo.  628;  Dunlap  v.  Mitchell, 
80  Mo.  App.  393. 

Nebraska.  —  Ayers  v.  Wolcott,  62  Neb.  805  ; 
Nebraska  Nat.  Bank  v.  Hallowell,  63  Neb.  309. 

New  Jersey.  —  National  State  Bank  v.  Mc- 
Cormick,  (N.  J.  1899)  44  Atl.  Rep.  706. 

New  York.  —  Truesdell  v.  Bourke,  29  N.  Y. 
App.  Div.  95,  affirmed  161  N.  Y.  634;  Whyte  v. 
Denike,  53  N.  Y.  App.  Div.  320. 

Ohio. —  Kennedy  v.  Dodge,  10  Ohio  Cir.  Dec. 
360,  19  Ohio  Cir.  Ct.  425. 

Oregon.  —  Hesse  v.  Barrett,  41  Oregon  202. 

South  Carolina.  —  Lenhardt  v.  Ponder,  64  S. 
Car.  354. 

Utah.  —  Gustin  v.  Mathews,  25  Utah  168. 

Vermont.  —  Fair  Haven  Marble,  etc.,  Co.  v. 
Owens,  69  Vt.  247  ;  Corey  v.  Morrill,  71  Vt.  51  ; 
Farmer's  Nat.  Bank  v.  Thomson,  74  Vt.  442. 

272.  1.  Accomplishment  of  the  Fraudulent 
Purpose.  —  Aretz  v.  Kloos,  89  Minn.  432. 

273.  1.  Fraudulent  Conveyance  Good  Between 
the  Parties — United  States.  —  Watson  v.  Bon- 
fils,  (C.  C.  A.)  116  Fed.  Rep.  157;  Lynch  v. 
Burt,  (C.  C.  A.)  132  Fed.  Rep.  417- 


Alabama.  —  Cottingham  v.  Greely  Barnham 
Grocery  Co.>  129  Ala.  200,  87  Am.  St.  Rep.  58; 
Freeman  v.  Pullen,  119  Ala.  235;  Kirby  v. 
Raynes,  138  Ala.  194;  McKee  v.  West,  141  Ala. 
S3i. 

Arizona.  —  Rountree  v.  Marshall,  6  Ariz.  413. 

Arkansas.  ■ —  Doster  v.  Manistee  Nat.  Bank, 
67  Ark.  325,  77  Am.  St.  Rep.  116. 

California. —  Hays  v.  Windsor,  130  Cal.  230; 
Donnelly  v.  Rees,  141  Cal.  56;  Riverside  First 
Nat.  Bank  v.  Eastman,  144  Cal.  487. 

Colorado.  —  Hugus  v.  Hardenburg,  19  Colo. 
App.  464. 

Connecticut.  — ■  Curtis  v.  Lewis,  74  Conn. 
367;  Fishel  v.  Motta,  76  Conn.  197. 

Illinois. —  Biggins  v.  Lambert,  213  111.  630, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
273  ;  Best  v.  Fuller,  etc.,  Co.,  185  111.  43,  78 
Am.  St.  Rep.  229;  Grosse  v.  Sweet,  188  111. 
555,  affirming  89  111.  App.  418;  Brady  v.  Huber, 
197  111.  291,  90  Am.  St.  Rep.  161  ;  Mehan  v. 
Mehan,  203  111.  180;  Lane  v.  Union  Nat.  Bank, 
75  111.  App.  299,  affirmed  177  111.  171,  69  Am. 
St.  Rep.  216;  Davis  v.  Shepherd,  87  111.  App. 
467  ;  Perisho  v.  Perisho,  95  111.  App.  644;  Wilson 
v.  Derrwaldt,  100  111.  App.  396. 

Indiana.  —  Trent  v.  Edmonds,  32  Ind.  App. 
432- 

Indian  Territory.  —  Parrott  v.  Crawford,  (In- 
dian Ter.  1904)  82  S.  W.  Rep.  688. 

Iowa.  —  Baldwin  v.  Davis,  118  Iowa  36;  Mc- 
Clenahan  v.  Stevenson,  118  Iowa  106;  Yetzer 
v.  Yetzer,  112  Iowa  162;  Hays  v.  Marsh,  12; 
Iowa  81. 

Kentucky.  —  Sanford  v.  Reed,  (Ky.  1905)  85 
S.  W.  Rep.  213. 

Louisiana.  —  Ackerman  v.  Peters,  113  La. 
156. 

Maryland.  —  Watts  v.  Vansant,  99  Md.  577. 

Massachusetts.  —  Pierce  v.  Le  Monier,  172 
Mass.  508;  Stratton  v.  Edwards,  174  Mass.  374. 

Michigan.  —  Daniel  v.  Palmer,  124  Mich.  335  ; 
Morley  v.  Stringer,  133  Mich.  690. 

Minnesota.  —  Brasie  v.  Minneapolis  Brewing 
Co.,  87  Minn.  456,  94  Am.  St.  Rep.  709 ;  Olson 
v.  Hanson,  74  Minn.  337  ;  Lucy  v.  Freeman,  93 
Minn.  274. 

Mississippi.  —  Dulion  v.  Harkness,  80  Miss. 
8,  92  Am.  St.  Rep.  563  ;  Wyatt  v.  Wyaitt.  81 
Miss.  219;  Williamson  v.  Wilkinson,  81  Miss. 
503;  Levy  v.  Royston,  84  Miss.  15. 

Missouri.  —  Whitaker  v.  Whitaker,  157  Mo. 
353.  quoting  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  273;  Mulock  v.  Mulock,  156  Mo.  431; 
Looney  7'.  Bartlett,  106  Mo.  App.  619;  Evans  v. 
Evans,  (Mo.  1899)  52  S.  W.  Rep.  12. 

Nebraska.  —  Pitkin  v.  Burnham,  62  Neb.  385, 
89  Am.  St.  Rep.  763  ;  Graham  v.  Townsend,  62 
Neb.  364;  Bradt  v.  Hartson,  (Neb.  1903)  96  N. 
W.  Rep.  1008. 

New  Hampshire.  —  Thompson  r.  Esty.  60  N. 
H.  55  ;  Stockwell  v.  Stockwell,  72  N.  H.  69. 
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274.  See  note  3. 

bb.  Grantor  Cannot  Recover  Property  Fraudulently  Conveyed  —  (ad)  By 
Action  at  Law  —  See  note  5. 

275.  (bb)  By  Suit  in  Equit)  Equity  Will  Not  Set  Aside  a  Fraudulent  Conveyance,  — 

See  note  2. 

Equity  Will  Not  Decree  Reconveyance.  —  See  note  3. 

276.  cc.  Fraudulent  Grantee  Will  Be  Given  Possession.  —  See  note  3- 

277.  (b)  Executory  Contracts  —  aa.  At  Law  —  (aa)  In  Actions  for  Recovery  of  the  Price 
—  Vendee  May  Plead  Fraud.  —  See  note  I . 

278.  bb.  In  Equity  —  (aa)  Foreclosure  of  Fraudulent  Mortgage.  —  See  note  3. 
(bb)  Enforcing  Specif  c  Performance  of  Fraudulent  Contract.  —  See  note  4- 
Agreement  to  Reconvey  Not  Enforceable.  —  See  note  5. 

279.  (2)  When  Parties  Are  Not  in  Pari  Delicto.  —  See  note  1. 

b.  Creditors  of  the  Fraudulent  Grantee.  —  See  note  2. 


New  Jersey.  —  Schwalber  v.  Ehman,  62  N.  J. 
Eq.  314  ;  Hildebrand  V.  Willig,  64  N.  J.  Eq.  249. 

New  York. — -Nichols  v.  Nichols,  (Supm.  Ct. 
Tr.  T.)  40  Misc.  (N.  Y.)  9;  Castleman  v. 
Mayer,  55  N.  Y.  App.  Div.  515,  affirmed  168  N. 
Y.  354 ;  McMahon.  v.  Specht,  64  N.  Y.  App. 
Div.  128;  Standard  Nat.  Bank  v.  Garfield  Nat. 
Bank,  70  N.  Y.  App.  Div.  46;  Harris  v.  Os- 
nowitz,  35  N.  Y.  App.  Div.  594. 

North  Carolina.  —  McManus  v.  Tarleton,  126 
N.  Car.  790. 

North  Dakota. —  Faber  v.  Wagner,  10  N. 
Dak.  287;  Salemonson  v.  Thompson,  13  N.  Dak. 
182. 

Ohio.  —  Kihlken  v.  Kihlken,  59  Ohio  St.  106 ; 
Sayle  v.  Guarantee  Sav.,  etc.,  Co.,"  25  Ohio  Cir. 
Ct.  503. 

Oklahoma.  —  Walters  v.  Ratliff,  10  Okla.  262. 

Oregon.  —  Fleischner  v.  McMinnville  First 
Nat.  Bank,  36  Oregon  553 ;  U.  S.  Mortgage, 
etc.,  Co.  v.  Marquam,  41  Oregon  391. 

Pennsylvania.  —  Irwin  v.  Hess,  12  Pa.  Super. 
Ct.  163,  17  Lane.  L.  Rev.  49;  Simon's  Estate,  20 
Pa.  Super.  Ct.  450. 

South  Carolina.  —  Latimer  v.  Latimer,  53  S. 
Car.  483. 

Tennessee.  —  German  Bank  v.  Haller,  101 
Tenn.  83. 

Texas. —  Shields  v.  Ord,  (Tex.  Civ.  App.  1899) 
51  S.  W.  Rep.  298;  Burges  v.  New  York  L.  Ins. 
Co.,  (Tex.  Civ.  App.  1899)  53  S.  W.  Rep.  602  ; 
Hugo,  etc.,  Co.  v.  Hirsch,  (Tex.  Civ.  App.  1901) 
63  S.  W.  Rep.  163;  Rilling  v.  Schultze,  95  Tex. 
352;  Hunter  v.  Magee,  31  Tex.  Civ.  App.  304. 

Utah.  —  Schroeder  v.  Pratt,  21  Utah  176. 

Virginia.  —  Ratliff  v.  Ratliff,  102  Va.  880; 
Tatum  v.  Tatum,  101  Va.  77. 

Washington.  —  Shoemakc  v.  Finlayson,  22 
Wash.  12;  Chantler  v.  Hubbell,  34  Wash.  211. 

West  Virginia.  —  Foley  v.  Rulcy,  50  W.  Va. 
158;  Poling  v.  Williams,  55  W.  Va.  69;  Colston 
v.  Miller,  55  W.  Va.  490. 

Wisconsin.  —  Ellis  v.  Southwestern  Land  Co., 
108  Wis.  313,  81  Am.  St.  Rep.  909;  Mueller  v. 
Bruss,  112  Wis.  406. 

Canada.  —  Union  Bank  v.  Barbour.  12  Mani- 
toba 166;  Roberts  v.  Hartley,  14  Manitoba  284. 

A  Fraudulent  Conveyance  from  Husband  to  Wife 
is  binding  as  to  them.  Flanncry  v.  Coleman, 
112  Ga.  648. 

274.    3.  Edgell  v.  Smith,  50  W.  Va.  349. 

5.  Grantor  Cannot  Recover  Property  Fraudu- 
lently Conveyed.  —  Jordan  v.  Crickett,  123  Iowa 


576;  Robinson  v.  Blood,  64  Kan.  290;  Helton 
v.  Cunnagim,  (Ky.  1900)  54  S.  W.  Rep.  851  ; 
Walker  v.  Manchester  Bank,  (Ky.  1904)  79  S. 
W.  Rep.  222;  Hunter  v.  Magee,  31  Tex.  Civ. 
App.  304. 

Heirs  of  Grantor  Cannot  Recover  Property 
Fraudulently  Conveyed.  —  Foules  v.  Foules, 
(Miss.  1903)  33  So.  Rep.  972. 

275.  2.  Equity  Will  Not  Set  Aside  Fraudu- 
lent Conveyance. — -Parker  v.  Parker,  (Neb. 
1903)  96  N.  W.  Rep.  208;  Stockwell  v.  Stock- 
well,  72  N.  H.  69 ;  Hildebrand  v.  Willig,  64  N. 
J.  Eq.  249. 

Heirs  Cannot  Have  Ancestor's  Fraudulent  Deed 
Set  Aside.  —  Neal  v.  Neal,  (Ky.  1904)  82  S.  W. 
Rep.  981. 

3.  Equity  Will  Not  Decree  Reconveyance.  — 

Hildebrand  v.  Willig,  64  N.  J.  Eq.  249. 

276.  3.  Fraudulent  Grantee  May  Recover 
Possession.  —  Elmore  v.  Elmore,  (Ky.  1900)  58 
S.  W.  Rep.  980;  Whitaker  v.  Whitaker,  157 
Mo.  342,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  276  ;  Shields  v.  Ord,  (Tex.  Civ. 
App.  1899)  51  S.  W.  Rep.  298. 

277.  1,  Vendee  May  Plead  Fraud  in  Defense  to 
Action  for  the  Price.  —  McConaughy  v.  Farney, 
(Neb.  1902)  89  N.  W.  Rep.  812. 

278.  3.  Ellwood  v.  Walter,  103  111.  App. 
219;  Mitchell  v.  Rice,  106  111.  App.  625. 

4.  Enforcing  Specific  Performance  of  Fraudulent 
Contract.  —  Lowther  Oil  Co.  v.  Miller-Sibley  Oil 
Co.,  53  W.  Va.  501,  97  Am.  St.  Rep.  1027.  See 
also  Bradt  v.  Hartson,  (Neb.  1903)  96  N.  W. 
Rep.  1008. 

5.  Equity  Will  Not  Decree  Specific  Perform- 
ance of  Agreement  to  Reconvey.  —  Stockwell  v. 
Stockwell,  72  N.  H.  69;  Lockren  v.  Rustan, 
9  N.  Dak.  43 ;  Simon's  Estate,  20  Pa.  Super. 
Ct.  450. 

Exception.  —  In  Texas  it  is  held  that,  while 
it  is  well  settled  that  deeds  made  in  fraud  of 
creditors  pass  title  as  between  the  parties  to 
them,  and  that  an  agreement  on  the  part  of  the 
grantee  to  hold  in  trust  and  to  reconvey  will  not 
be  enforced,  still,  if  the  creditors  subsequently 
cease  to  have  any  claims  against  the  grantor, 
equity  will  enforce  the  trust.  Rivera  v.  White, 
94  Tex.  538. 

27J).  1.  When  Parties  Are  Not  in  Pari  Delicto. 
—  Donnelly  v.  Rces,  141  Cal.  62,  quoting  14 
Am.  and  Eno.  Fncyc.  of  Law  (2d  ed.)  279 ; 
Sanford  v.  Reed,  (Ky.  1905)  85  S.  W.  Rep.  213. 

2.  Fraudulent  Conveyance  Good  as  to  Creditors 
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980.   c.  OTHjER  Third  Persons  Not  Creditors  of  the  Grantor. 

—  Sec  note  2. 

'■is  I.    2.  In  Respect  to  Whom  Fraudulent  Contracts   and  Conveyances  Are 

Void  —a.  Construction  of  the  Term  "  Void."  —  See  note  i. 

b.  Righ  t  of  Creditors  to  Avoid  Conveyances  —  Prerequi- 
sites —  (i)  Demand  Must  Be  Legally  Enforceable  —  (a)  in  General.  —  See  note  3. 

(b)  Must  Not  Be  Founded  on  an  Illegal  Consideration.  —  See  note  4. 

(0)  Must  Be  Due.  —  See  note  5. 

(2)  Creditor  Must  Not  Have  Assented  to  the  Conveyance.  —  See 

note  6. 

282.  Acquiescence.  —  See  note  I. 

Knowledge  of  Sale  Alone  Will  Not  Estop.  —  See  note  2. 

(4)  Notice  on  Part  of  Subsequent  Creditors.  —  See  note  5. 

283.  3.  How  Fraudulent  Contracts  and  Conveyances  May  Be  Validated  — 

a.  Act  of  the  Parties  —  Abandonment  of  Fraudulent  Purposes. — 
See  notes  I,  2. 

b.  Act  of  Those  Entitled  to  Complain  —  Confirmation  — 

Electing  to  Receive  Proceeds  of  Sale.  —  See  note  3. 

284.  V.  Bona  Fide  Purchasers  and  Creditors  —  1.  Rights  of  Bona  Fide 

Purchasers  —  a.  GENERAL  PRINCIPLES  —  (1)  Purchasers  from  Fraudulent 
Debtor.  —  See  note  1. 


of  Vendee. — Berg  v.  Frantz,  113  Ky.  888; 
Standard  Nat.  Bank  v.  Garfield  Nat.  Bank,  70 
N.  Y.  App.  Div.  46 ;  Lockren  v.  Rustan,  9  N. 
Dak.  43.  See  also  Perrine  v.  Perrine,  (N.  J. 
1901)  50  Atl.  Rep.  694. 

Priority  of  Creditors  of  Fraudulent  Grantee.  — 
Creditors  of  the  fraudulent  grantee  who  have 
subjected  the  land  to  the  payment  of  their 
claims  before  any  steps  are  taken  by  the  cred- 
itors of  the  fraudulent  grantor  are  entitled  to 
priority.    Applegate  v.  Applegate,  107  Iowa  312. 

280.  2.  Third  Parties  Not  Creditors  Cannot 
Impeach  Fraudulent  Conveyance.  —  Riverside 
First  Nat.  Bank  v.  Eastman,  144  Cal.  487. 

281.  1.  Construction  of  the  Term  "Void"  — 
Alabama.  —  Robins  v.  Wooten,  128  Ala.  373. 

Arkansas.  —  Doster  v.  Manistee  Nat.  Bank, 
67  Ark.  325,  77  Am.  St.  Rep.  116. 

Indian  Territory. —  Parrott  v.  Crawford,  (In- 
dian Ter.  1904)  82  S.  W.  Rep.  688. 

Minnesota.  —  Brasie  v.  Minneapolis  Brewing 
Co.,  87  Minn.  456,  94  Am.  St.  Rep.  709,  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  280. 

Missouri.  —  Torreyson  v.  Turnbaugh,  105  Mo. 
App.  439- 

New  Hampshire.  —  Lewis  v.  Dudley,  70  N. 

H.  594- 

New  York.  —  Standard  Nat.  Bank  v.  Garfield 
Nat.  Bank,  70  N.  Y.  App.  Div.  46. 

North  Dakota.  —  Salemonson  v.  Thompson, 
13  N.  Dak.  182. 

Oregon.  —  Gamier  v.  Wheeler,  40  Oregon 
198. 

Texas.  —  Rilling  v.  Schultze,  95  Tex.  352 ; 
Rutherford  v.  Carr,  (Tex.  Civ.  App.  1903)  84 
S.  W.  Rep.  659. 

West  Virginia.  —  Foley  v.  Ruley,  50  W.  Va. 

158. 

Wisconsin.  —  French  Lumbering  Co.  v.  Theri- 
ault,  107  Wis.  627,  81  Am.  St.  Rep.  856.  ■ 

Canada.  —  Conrad  v.  Corkum,  35  Nova  Scotia 
288. 

3.  Demand  Must  Be  Legally  Enforceable.  — 

Ellis  v.  Southwestern  Land  Co.,  108  Wis.  314. 


81  Am.  St.  Rep.  909,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  281. 

4.  See  Baum  v.  Corsicana  Nat.  Bank,  32  Tex. 
Civ.  App.  531. 

5.  Debt  Not  Due.  — ■  Campbell,  etc.,  Co.  v. 
Ross,  86  111.  App.  356,  affirmed  187  111.  553  ; 
Mason  v.  Somers,  59  N.  J.  Eq.  451;  Ashmead 
v.  Baylor,  59  N.  J.  Eq.  469  ;  Frye  v.  Miley.  54 
W.  Va.  324,  disapproving  inadvertent  rulings  in 
Chrislip  v.  Teter,  43  W.  Va.  336,  and  Parkcrs- 
hurg  First  Nat.  Bank  v.  Prater,  50  W.  Va. 
660. 

6.  Creditor  Must  Not  Have  Participated  in  or 
Assented  to  the  Conveyance.  — ■  Robins  v.  Woolen, 
128  Ala.  373;  Los  Angeles  First  Nat.  Bank  v. 
Maxwell,  123  Cal.  360,  69  Am.  St.  Rep.  64; 
Torreyson  v.  Turnbaugh,  105  Mo.  App.  439. 

Creditor  Must  Not  Have  Condoned  Fraud.  — 
Doster  v.  Manistee  Nat.  Bank,  67  Ark.  325,  77 
Am.  St.  Reu.  1 16. 

282.  1.  Torreyson  v.  Turnbauffh.  105  Mo. 
App.  439- 

2.    Robins  v.  Wooten,  128  Ala.  373. 

5.  Notice.  —  Dcnoghue  v.  Shull,  85  Miss  404. 

283.  1.  Abandonment  of  Fraudulent  Intent. 
—  Peters  Shoe  Co.  v.  Arnold,  82  Mo.  App.  1  ; 
Lowrence  v.  Barker,  82  Mo.  App.  125.  See  also 
Pierce  v.  Le  Monier,  172  Mass.  508:  Caldwell 
v.  Walker,  76  Miss.  S79,  71  Am.  St.  Rep.  S4^- 

2.  When  Abandonment  of  Purpose  Will  Not 
Validate.  —  See  Antram  v.  Burch.  84  Mo.  App. 
236. 

3.  Electing  to  Receive  Proceeds  of  Sale.  — 
Torreyson  v.  Turnbaugh,  105  Mo.  App.  439. 

Confirmation  or  Estoppel.  —  In  Cook  v.  Lee.  72 
N.  H.  569,  the  court  said:  "If  a  conveyance 
is  made  to  defeat  the  rights  of  the  gr.mtnr's 
wife  or  of  his  creditors,  it  will  not  lose  its 
fraudulent  character  as  to  any  of  them  unless 
they  confirm  it,  or  are  in  some  other  way  es- 
topped to  attack  it."  , 

284.  1.  Rights  of  Bona  Fide  Purchasers  from 
Fraudulent  Debtor — Alabama.  —  Allen  v.  Rid- 
dle, 141  Ala.  621. 
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285.     Subsequent  Vendees  from  Bona  Fide  Purchaser.  —  See  note  4. 

(2)  Purchasers  from  Fraudulent  Grantee  —  Purchaser  Without  Notice.  — 

See  note  5. 

28G.     Purchaser  with  Notice.  —  See  note  I. 

Purchase  in  Payment  of  Antecedent  Debt.  —  See  note  2. 
287.    See  note  1. 

b.  What  Constitutes  a  Bona  Fide  Purchaser  —  (i)  Requisites 

in  General  —  The  Term  "Bona  Fide  Purchaser."  —  See  note  3. 

Both  These  Requisites  Must  Concur.  —  See  note  5. 


Illinois.  —  Ellwood  Mfg.  Co.  v.  Faulkner,  87 
111.  App.  294. 

Indiana. —  Hedrick  v.  Hall,  155  Ind.  371; 
Jameson  v.  Dilley,  27  Ind.  App.  429. 

Iowa.  —  Shumaker  v.  Davidson,  116  Iowa  569. 

Kansas.  — Parmenter  v.  Lomax,  68  Kan.  61  ; 
Hood  v.  Gibson,  8  Kan.  App.  588. 

Kentucky.  —  Loving  v.  Meyler,  (Ky.  1899)  49 
S.  W.  Rep.  961. 

Maryland.  —  Riverside  Brick  Co.  v.  Wheatley, 
92  Md.  410. 

Missouri.  —  Kurtz  v.  Troll,  175  Mo.  506; 
Hearn  v.  Due,  79  Mo.  App.  322;  Kurtz  v.  Lewis 
Voight,  etc.,  Co.,  86  Mo.  App.  649. 

Montana.  —  Yoder  v.  Reynolds,  28  Mont.  183. 

Nebraska.  —  Plummer  v.  Rohman,  62  Neb. 
145;  Bradt  v.  Hartson,  (Neb.  1903)  96  N.  W. 
Rep.  1008. 

New  York.  —  Fisher  v.  Stout,  74  N.  Y.  App. 
Div.  97  ;  Leary  v.  Corvin,  92  N.  Y.  App.  Div. 
544,  modified  181  N.  Y.  222,  106  Am.  St.  Rep. 
542 ;  Gilmour  v.  Colcord,  96  N.  Y.  App.  Div. 
358 ;  Syracuse  Third  Nat.  Bank  v.  Keeffe, 
(Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  400; 
Bailey  v.  Fransioli,  101  N.  Y.  App.  Div.  140. 

North  Carolina.  —  Cox  v.  Wall,  132  N.  Car. 
730;  Morgan  v.  Bostic,  132  N.  Car.  743; 
Mitchell  v.  Eure,  126  N.  Car.  77. 

Oregon.  —  Robson  v.  Hamilton,  41  Oregon 
239- 

Oklahoma.  —  McFadyen  v.  Masters,  1 1  Okla. 
16. 

Pennsylvania.  —  Low  v.  Ivy,  10  Pa.  Super. 
Ct.  32;  Jennings  v.  Smith,  22  Pa.  Co.  Ct.  554; 
Boyer  v.  Weimer,  204  Pa.  St.  295. 

Texas.  —  Hillboldt  v.  Waugh,  (Tex.  Civ.  App. 
1898)  47  S.  W.  Rep.  829;  Davis  v.  Culp,  (Tex. 
Civ.  App.  1903)  78  S.  W.  Rep.  554. 

Virginia.  —  Davis  v.  Anderson,  99  Va.  620, 
3  Va.  Sup.  Ct.  480 ;  Newberry  v.  Princeton 
Bank,  98  Va.  471  ;  Flook  v.  Armentrout,  100 
Va.  638. 

Washington.  —  Berlin  v.  Van  De  Vanter,  25 
Wash.  465  ;  Rohrer  v.  Snyder,  29  Wash.  199. 

West  Virginia.  —  Wilson  v.  Carrico,  50  W. 
Va.  336 ;  Lowther  Oil  Co.  v.  Miller-Sibley  Oil 
Co.,  S3  W.  Va.  501,  97  Am.  St.  Rep.  1027; 
Merchant  v.  Whitescarver,  47  W.  Va.  361  ; 
Smith  v.  Smith,  48  W.  Va.  51  ;  Root-Tea-Na- 
Herb  Co.  v.  Rightmire,  48  W.  Va.  225  ;  Blu- 
bauch  v.  Loomis,  48  W.  Va.  666. 

285.  4.  Subsequent  Vendees  from  Bona  Fide 
Purchaser.  —  Walp  v.  Mooar,  76  Conn.  515; 
Witham  v.  Blood,  124  Towa  695  ;  Adelberg  v. 
Horowitz,  32  N.  Y.  App.  Div.  408. 

5.  Bona  Fide  Purchasers  from  Fraudulent 
Grantee  —  United  States.  —  Brown  v.  Easton, 
112  Fed.  Rep.  502. 

Alabama.  —  McKee  V.  West,  141  Ala.  531. 


Arkansas.  —  Doster  v.  Manistee  Nat.  Bank, 
67  Ark.  323,  77  Am.  St.  Rep.  116. 

Iozva.  —  Brooks  v.  Jones,  114  Iowa  385. 

Massachusetts.  —  White  v.  Dodge,  187  Mass. 
449- 

Minnesota.  —  Benson  v.  Nash.  75  Minn.  341. 

Missouri.  —  Reynolds  v.  Faust,  179  Mo.  29, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
285;  Lee  v.  Wilkins,  79  Mo.  App.  159. 

Nebraska.  —  Mclntyre  v.  Malone,  (Neb. 
1902)  91  N.  W.  Rep.  246;  Hackney  v.  Lincoln 
First  Nat.  Bank,  (Neb.  1904)  98  N.  W.  Rep. 
412,  affirming  (Neb.  1903)  94  N.  W.  Rep.  805. 

New  Hampshire.  —  Lewis  v.  Dudley,  70  N.  H. 
594;  Quimby  v.  Williams,  67  N.  H.  489,  68  Am. 
St.  Rep.  685. 

New  Jersey.  —  Kinmonth  v.  White,  (N.  J. 
1900)  47  Atl.  Rep.  1. 

Ohio.  —  Detwiler  v.  Louison,  10  Ohio  Cir. 
Dec.  95. 

Pennsylvania.  —  Boyer  v.  Weimer.  204  Pa. 
St.  295. 

Texas.  —  Rilling  v.  Schultze,  95  Tex.  352. 
Canada.  —  Union  Bank  v.  Barbour,  12  Mani- 
toba 166. 

286.  1.  Purchaser  with  Notice.  —  Moyer  v. 

Bloomingdale,  38  N.  Y.  App.  Div.  227. 

2.  See  Brown  v.  Dickerson,  2  Marv.  (Del.) 
1 19. 

287.  1.  Purchaser  for  Antecedent  Debt  Not 
Protected, — Richardson  v.  Gerli,  (N.  J.  1903) 
54  Atl.  Rep.  438  ;  Victoria  Paper  Mills  Co.  v. 
New  York,  etc.,  Co.,  (N.  Y.  City  Ct.  Gen.  T.) 
27  Misc.  (N.  Y.)  179,  affirmed  (Supm.  Ct.  App. 
T.)  28  Misc.  (N.  Y.)  123. 

3.  What  Constitutes  a  Bona  Fide  Purchaser.  — 
Freeman  v.  Pullen,  130  Ala.  653;  Carter  v. 
Richardson,  (Ky.  1901)  60  S.  W.  Rep.  397; 
Garnier  v.  Wheeler,  40  Oregon  198. 

5.  Payment  of  Consideration  Will  Not  Protect 
Purchaser  with  Knowledge  —  Illinois.  —  Salzcn- 
stein  v.  Hettrick,  105  Til.  App.  99. 

Iowa.  —  Rosenheim  v.  Flanders,  114  Iowa 
291  ;  Sutton  v.  Kelliher,  115  Iowa  6.12. 

Indian  Territory. —  Foster  v.  McAlestcr,  3 
Indian  Ter.  307,  reversed  (C.  C.  A.)  114  Fed. 
Rep.  145- 

Kentucky. — -Huffman  v.  Leslie,  (Ky.  1902) 
66  S.  W.  Rep.  822. 

Maryland.  —  Downs  v.  Miller,  05  Md.  602. 

Missouri.  —  Wall  v.  Beedy,  161  Mo.  625; 
Kurtz  v .  Troll,  175  Mo.  506;  Monarch  Rubber 
Co.  v.  Bunn,  78  Mo.  App.  55  ;  Christian  v. 
Smith,  85  Mo.  App.  T17;  Kurtz  v.  Lewis  Voieht, 
etc.,  Co.,  '86  Mo.  App.  649:  White  v.  Million, 
102  Mo.  App.  437. 

Nebraska.  —  Grainger  v.  Erwin,  (Neb.  mo.?) 
01  N.  W.  Rep.  592:  Farmers',  etc.,  Nat.  Bank 
v.  Moshcr,  (Neb.  1903)  94  N.  W.  Rep.  1003; 


235 


♦2*9  200  FRAUDULENT  SALES  AND  CONVEYANCES.    Vol.  XIV. 


988.    A  Mortgagee.  —  See  note  I. 

tiS>0.  (2)  The  Bona  Fides  —  (a)  In  General — To  Constitute  Bad  Faith  in  the 
Purchase  of  Property.  —  See  note  I. 

(b)  Knowledge  of  Debtor's  Fraudulent  Intent  —  oa.  Actual  Knowledge.  —  See 

note  3. 

Knowledge  of  Agent  or  Attorney.  —  See  note  4. 
£00.    bb.  Constructive  Notice.  —  See  note  3. 


Foley  v.  Doyle,  (Neb.  1901)  95  N.  W.  Rep. 
1067;  Pope  v.  Kingman,  (Neb.  1901)  96  N..  W. 
Kep.  519. 

New  Jersey.  —  Hancock  v.  Elmer,  61  N.  J. 
Eq.  558;  Perrine  v.  Perrine,  (N.  J.  1901)  50  Atl. 
Rep.  694. 

New  York.  —  Gowing  v.  Warner,  (Supm.  Ct. 
App.  T.)  30  Misc.  (N.  Y.)  593  ;  Greenwald  v. 
Wales,  174  N.  Y.  140. 

rth  Carolina. —  Cox  v.  Wall,  132  N.  Car. 

730. 

North  Dakota.  —  Lockren  v.  Rustan,  9  N. 
Dak.  43  ;  Salcmonson  v.  Thompson,  13  N.  Dak. 
182. 

Oregon.  —  Goodale  v.  Wheeler,  41  Oregon 
190. 

South  Carolina.  —  Greig  v.  Rice,  66  S.  Car. 
171. 

Virginia.  —  American  Net,  etc.,  Co.  v.  Mayo, 
97  Va.  182;  Flook  v.  Armentrout,  100  Va.  638. 

West  Virginia. —  Parkersburg  First  Nat. 
Bank  v.  Prager,  50  W.  Va.  660 ;  Dent  v. 
Pickens,  46  W.  Va.  378. 

288.  1.  Mortgagee  a  Purchaser.  —  Mash- 
burn  v.  Dannenberg  Co.,  117  Ga.  586,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  288I; 
Sparks  v.  Galena  Nat.  Bank,  68  Kan.  152,  cit- 
ing 14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
288  ;  National  Bank  of  Commerce  v.  Brunswick 
Tobacco  Works  Co.,  155  Mo.  602;  Charles  P. 
Kellogg  Co.  v.  Horkey,  61  Neb.  751  ;  Lewis  v. 
Dudley,  70  N.  H.  594. 

Where  a  mortgage  is  given  to  secure  an  exist- 
ing debt  and  there  is  an  extension  of  credit  on 
the  faith  of  it,  the  mortgagee  is  to  be  regarded 
as  a  purchaser  for  value.  Lee  v.  Wilkins, 
79  Mo.  App.  159. 

289.  1.  Vendor  and  Purchaser  Need  Not  Be 
Actuated  by  Like  Motives. —  Brown  v.  Sloan,  61 
Neb.  237. 

3.  Knowledge  of  Debtor's  Fraudulent  Intent  — 

—  United  States.  —  Dorrance  v.  McAlester,  (C. 
C.  A.)  91  Fed.  Rep.  614. 

Alabama.  —  Green  v.  Emens,  135  Ala.  563; 
Teague  v.  Bass,  131  Ala.  422. 

Colorado.  —  Colorado  Trading,  etc.,  Co.  v. 
Acres  Commission  Co.,  18  Colo.  App.  253. 

Illinois.  —  Biggins  v.  Lambert,  213  111. 
625,  104  Am.  St.  Rep.  238;  Ringgold  v.  Leith, 
73  111.  App.  656;  Hoff  v.  Larimore,  to6  111.  App. 
589- 

Indiana.  —  Farmers'  Bank  v.  Frankfort  First 
Nat.  Bank,  30  Ind.  App.  520. 

Indian  Territory.  —  Foster  v.  McAlester,  3 
Indian  Ter.  307,  reversed  (C.  C.  A.)  114  Fed. 
Rep.  145. 

Iowa. —  Rosenheim  v.  Flanders,  114  Iowa 
291;  Joyce  v.  Perry,  in  Iowa  567;  Shumaker 
v.  Davidson,  116  Iowa  569. 

Kansas.  —  Hartman  v.  Hosmer,  65  Kan.  595  ; 
Hood  v.  Gibson.  8  Kan.  App.  588. 

Kentucky. —  Carter  v.  Richardson.  (Ky.  1901) 


60  S.  W.  Rep.  397  ;  Barker  v.  Boyd,  (Ky.  1903) 
71  S.  W.  Rep.  528. 

Maryland.  —  Rickards  v.  Rickards,  98  Md. 
136. 

Minnesota.  —  Manwaring  v.  O'Brien,  75 
Minn.  542. 

Missouri.  —  Esselbruegge  Mercantile  Co.  v. 
Troll,  79  Mo.  App.  558;  Kurtz  v.  Lewis  Voight, 
etc.,  Co.,  86  Mo.  App.  649. 

Nebraska.  —  Henney  Buggy  Co.  v.  Ashen- 
felter,  60  Neb.  1,  83  Am.  St.  Rep.  503  ;  Brown 
v.  Sloan,  61  Neb.  237;  Grainger  v.  Erwin,  (Neb. 
1902)  91  N.  W.  Rep.  592. 

New  Hampshire.  —  Lewis  v.  Dudley,  70  N. 
H.  594- 

New  York.  —  Peetsch  v.  Sommers,  31  N.  Y. 
App.  Div.  255;  Fisher  v.  Stout,  74  N.  Y.  App. 
Div,  97  :  Wilmerding  v.  Jarmulowsky,  28  N.  Y. 
App.  Div.  629. 

Oregon.  —  Spalding?'.  Brown,  36  Oregon  160. 

Pennsylvania.- — Snayberger  v.  Fahl,  195  Pa. 
St.  336,  78  Am.  St.  Rep.  818. 

Texas. —  Davis  v.  Gulp,  (Tex.  Civ.  App.  1903) 
78  S.  W.  Rep.  554- 

Virginia.  —  American  Net,  etc.,  Co.  v.  Mayo, 
97  Va.  182;  Wheby  v.  Moir,  T02  Va.  875  ;  Flook 
v.  Armentrout,  100  Va.  638. 

West  Virginia.  —  Timms  v.  Timms,  54  W. 
Va.  414. 

Facts  Sufficient  to  Excite  Suspicion.  —  Suspicion 
of  fraud  is  not  alone  sufficient  to  establish  it, 
nor  sufficient  to  impart  notice  of  it ;  hence  an 
instruction  to  the  effect  that  if  the  plaintiffs 
had  knowledge  of  "  facts  sufficient  to  excite  the 
suspicions  of  a  prudent  man,  or  to  lead  a  per- 
son of  ordinary  perception  to  suspect  fraud," 
it  would  amount  to  actual  notice  thereof,  is 
improper.    Urdangen  v.  Doner,  122  Iowa  533. 

4.  Knowledge  of  Agent. — Baldwin  v.  Davis,  118 
Iowa  36  ;  Monarch  Rubber  Co.  v.  Bunn,  78  Mo. 
App.  55  ;  Kelly-Goodfellow  Shoe  Co.  v.  Vail.  84 
Mo.  App.  94.  See  also  Graham  Paper  Co.  v. 
St.  Joseph  Times  Printing,  etc.,  Co.,  79  Mo. 
App.  504. 

290.  3.  Constructive  Notice—  United  States. 
—  Dorrance  v.  McAlester,  (C.  C.  A.)  91  Fed. 
Rep.  614;  Thompson  Nat.  Bank  v.  Corwine,  95 
Fed.  Rep.  54 ;  Batavia  v.  Wallace,  (C.  C  A.) 
102  Fed.  Rep.  240. 

Alabama.  —  Teague  v.  Bass,  13:  Ala.  422. 

Arkansas.  —  Maddox  v.  Reynolds,  69  Ark. 
54r. 

Illinois.  —  Hulman  v.  McBryde,  80  111.  App. 
592. 

Iowa.  —  J.  S.  Brittain  Dry  Goods  Co.  v. 
Plowman,  113  Iowa  624;  Rosenheim  v.  Fland- 
ers, 114  Iowa  291  ;  Shumaker  v.  Davidson,  116 
Iowa  569;  Urdangen  v.  Doner.  122  Iowa  533. 

Kansas.  —  Hartman  v.  Hosmer,  6$  Kan.  595  : 
Hood  v.  Gibson,  8  Kan.  App.  588  ;  McDonald  v. 
Swisher.  60  Kan.  610. 

Kentucky.  —  Carter    v.    Richardson,  (Ky. 
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291. 
292. 


293. 


Knowledge  of  Vendor's  Embarrassment  or  Insolvency.  —  See  note  I. 

Title  by  Voluntary  Conveyance.  —  See  note  I, 

(3)   The  Consideration  —  (a)  Must  Be  Valuable.  — ■  See  note  2. 

(b)  Must  Be  Adequate.  —  See  notes  5,  6. 

(0)  Must  Have  Been  Paid  Before  Notice.  —  See  notes  I,  2. 

Notice  After  Payment  of  Part  of  Purchase  Money.  —  See  notes  3,  4. 


1901)  60  S.  W.  Rep.  397;  Botts  v.  Botts,  (Ky. 
1903)  74  S.  W.  Rep.  1093. 

Minnesota. —  Manvvaring  v.  O'Brien,  75  Minn. 
542. 

Mississippi.  —  Spratlin  v.  Colson,  80  Miss. 
278. 

Missouri.  —  National  Bank  of  Commerce  v. 
Brunswick  Tobacco  Works  Co.,  155  Mo.  602. 

Nebraska.  —  Henney  Buggy  Co.  v.  Ashen- 
felter,  60  Neb.  1,  83  Am.  St.  Rep.  503;  Ogg  v. 
Schultz,  61  Neb.  221  ;  Brown  v.  Sloan,  61  Neb. 
•237;  Grainger  v.  Erwin,  (Neb.  1902)  91  N.  W. 
Rep.  592 ;  Lynch  v.  Englehardt-Winning-Davi- 
son  Mercantile  Co.,  (Neb.  1901)  96  N.  W.  Rep. 
524- 

New  Jersey.  —  Hancock  i\  Elmer,  61  N.  J. 
Eq.  558.  . 

New  York.  — .  Gilmour  v.  Colcord,  96  N.  Y. 
App.  Div.  358  ;  Wilmerding  v.  Jarmulowsky,  28 
N.  Y.  App.  Div.  629;  Greenwald  v.  Wales,  174 
N.  Y.  140. 

Oregon.      Spalding  v.  Brown,  36  Oregon  160. 

Pennsylvania.  —  Monessen  Nat.  Bank  y.  Lich- 
tenstein,  207  Pa.  St.  187. 

Texas.  —  Hooks  v.  Pafford,  34  Tex.  Civ.  App. 
516  ;  McWilliams  v.  Thomas,  (Tex.  Civ.  App. 
1903)  74  S.  W.  Rep.  596. 

Virginia.  —  Anderson  v.  Mossy  Creek  Woolen 
Mills  Co.,  /oo  Va.  420;  Flook  v.  Armentrout, 
100  Va.  638. 

Washington.  —  Reed  v.  Loney,  22  Wash.  433. 

West  Virginia.  —  Dent  v.  Pickens,  46  W.  Va. 
378;  Timms  v.  Timms,  54  W.  Va.  414;  Kene- 
weg  Co.  v.  Schilansky,  47  W.  Va.  287. 

Not  Every  Suspicion  of  Fraud  Is  Equivalent  to 
Notice.  —  But  the  facts  within  the  knowledge  of 
the  purchaser  must  be  of  such  a  nature  as  in 
reason  will  put  him  upon  inquiry  and  excite  the 
suspicions  of  an  ordinarily  prudent  person, 
and  he  is  then  chargeable  with  a  knowledge  of 
such  facts  as  would  have  been  gained  by  a  dili- 
gent inquiry.  Vickers  v.  Buck  Stove,  etc.,  Co., 
60  Kan.  598. 

Question  Is  for  Jury.  —  "  It  is  not  enough  to 
invalidate  a  sale  of  chattels  by  an  insolvent  that 
the  purchaser  knew  of  the  facts  and  circum- 
stances from  which  he  might  have  inferred  a 
fraudulent  purpose  on  the  part  of  the  seller. 
Such  facts  and  circumstances  are  evidentiary, 
and  the  jury  are  entitled  to  consider  them  in 
determining  whether  or  not  the  purchaser  was 
aware  of  the  fraudulent  intent  of  his  vendor; 
but  the  jury  should  not  be  told  that  they  neces- 
sarily imply  participation  on  the  part  of  the  pur- 
chaser in  the  mal-intent  of  the  seller.  They 
should  be  left  free  to  draw  their  own  deduc- 
tions as  to  the  effect  of  facts  and  circumstances 
which  would  ordinarily  put  the  buyer  upon  in- 
quiry as  to  the  motives  of  his  seller."  Hearn  v. 
Due,  79  Mo.  App.  324. 

201.  1.  Knowledge  of  Vendor's  Embarrass- 
ment or  Insolvency.  —  Parmenter  v.  I.omax,  68 
Kan.  6 1  ;  Kelly-Goodfellow  Shoe  Co.  v.  Vail,  84 


Mo.  App.  04 ;  Texas  Drug  Co.  v.  Shields,  20 
Tex.  Civ.  App.  274;  Cross  v.  McKinley,  81  Tex. 
332  ;  Sanger  v.  Colbert,  84  Tex.  668  ;  Edwards 
v.  Anderson,  3 1  Tex.  Civ.  App.  131;  Meyer 
Bros.  Drug  Co.  v.  Durham,  35  Tex.  Civ.  App. 
71.  See  also  Rownd  d.  Davidson,  113  La.  1047; 
Armstrong  v.  Elliott,  20  Tex.  Civ.  App.  41. 
But  see  Wallen  v.  Montague,  121  Ala.  287, 
where  the  court  said :  "  A  conveyance  by  an 
insolvent  or  failing  debtor  for  a  present  cash 
consideration  from  the  grantee,  with  knowledge 
on  the  part  of  such  grantee  of  such  insolvent 
or  failing  condition  of  the  grantor,  under  the 
law,  renders  the  conveyance,  as  to  existing 
creditors  of  such  grantor,  fraudulent  and  void." 

The  Insolvency  of  a  Vendor  Is  a  Circumstance 
to  Be  Considered  in  determining  whether  fraud 
exists ;  but  it  cannot  be  declared,  as  a  matter 
of  law,  that  insolvency  alone  is  sufficient  to  es- 
tablish fraud.  Vickers  v.  Buck  Stove,  etc.,  Co., 
60  Kan.  598.  See  also  Missinskie  v.  McMurdo, 
107  Wis.  578,  wherein  the  court  said  :  "  Knowl- 
edge of  the  financial  condition  of  the  person 
from  whom  one  purchases  is  not  knowledge  of 
the  fraudulent  intent,  though  it  may  be  evi- 
dence, more  or  less  cogent,  from  which  knowl- 
edge of  that  intent  may  be  inferred,  or  a  duty 
to  investigate  arise,  so  that  knowledge  will  be 
imputed  in  case  of  failure  to  so  investigate." 

292.  1.  Voluntary  Deed  Presumed  Valid.— 
McKee  v.  West,  141  Ala.  531. 

2.  Green  v.  Emens,  135  Ala.  563;  Carter  v. 
Richardson,  (Ky.  1901)  60  S.  W.  Rep.  397; 
Sullivan  v.  Ball,  55  S.  Car.  343. 

5.  Consideration  Must  Be  Both  Valuable  and 
Adequate.  —  Wright  v.  Craig,  40  Oregon  196, 
citing  14  Am.  and  Eng.  Encvc.  of  Law  (2d  ed.) 
292. 

6.  Conveyances  upon  Inadequate  Consideration 
Held  to  Be  Partially  Voluntary.  —  Oglesby  v.  Wal- 
ton, 118  Ga.  204,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  292  ;  Jameson  v.  Dilley, 
27  Ind.  App.  429 ;  Omaha  Brewing  Assoc.  v. 
Zeller,  (Neb.  1903)  93  N.  W.  Rep.  762;  Wright 
v.  Craig,  40  Oregon  191  ;  Jones  v.  Leeds,  10 
Ohio  Dec.  173,  7  Ohio  N.  P.  480. 

293.  1.  The  Purchase  Money  Must  Have 
Been  Paid  Before  Notice. —  Keet-Roundtree  Shoe 
Co.  v.  Lisman,  149  Mo.  85;  Kurtz  v.  Troll,  175 
Mo.  506;  Bender  v.  Kingman,  62  Neb.  469; 
T.arnier  v.  Wheeler,  40  Oregon  198. 

Payment  by  Check.  —  It  has  been  held  that  if 
the  purchaser,  before  he  has  reason  to  believe 
his  check  is  cashed,  has  knowledge  that  the  sale 
was  made  with  intent  on  the  part  of  the  vendor 
to  defraud  creditors,  it  is  his  duty  to  stop  pay- 
ment of  the  check.  Weil  v.  Reiss,  167  Mo.  125. 
See  also  Carter  v.  Richardson,  60  S.  W.  Rep. 
397,  22  Ky.  L.  Rep.  1204. 

2.  When  Security  Has  Been  Given  for  Payments. 
— -  McFadyen  v.  Masters,  tr  Okla.  ifl. 

3.  Purchaser  Protected  to  Extent  of  Payments 
Made  Before  Notice.  —  Bates  Mach.  Co.  v.  Bates. 


237 


994  *!>6  ERACDL'LENT  SALES  AND  CONVEYANCES.    Vol.  XIV. 


2.  Right  of  Creditor  to  Accept  Payment  or  Security  — a.  From  THE 
FkAini'l  INI   Dkhi'OR — {I)  In  General — Right  to  Accept  Payment.  —  See  note  4. 
\Ji>«».     Right  to  Accept  Security.  —  See  note  I. 

(2)  Knowledge  of  Debtor  s  Intent.  —  See  note  2. 
£90.    (3)  Actual  Participation  in  Fraudulent  Design.  —  See  note  1. 


191  111.  150,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  293. 

29  H.  4.  Purohaser  Not  Protected  as  to  Payments 
Made  After  Notice.  —  Bates  Mach.  Co.  v.  Bates, 

192  111.  150,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (-'d  ed.)  293;  Shumaker  V.  Davidson,  116 
Iowa  569;  Nichols,  etc.,  Co.  v.  Gerlich,  84  Minn. 
483 ;  Bender  v.  Kingman,  64  Neb.  766.  See 
also  Kurtz  v.  Lewis  Voight,  etc.,  Co.,  86  Mo. 
App.  654,  holding  that  the  purchaser  will  not 
acquire  a  valid  title  if,  after  the  sale,  but  be- 
fore payment  of  the  price,  he  learned  of  the 
fraud  and  failed  to  withhold  payment,  "  pro- 
vided his  obligation  to  pay  had  not  become  so 
fixed  by  a  transfer  of  negotiable  paper  evidenc- 
ing it,  or  otherwise,  that  he  could  not  legally 
resist  its  enforcement." 

291.  4.  Right  of  Creditor  to  Accept  Payment. 
— ■  Meyer  Bros.  Drug  Co.  v.  White,  165  Mo.  136. 

In  Louisiana,  However,  a  contract  made  be- 
tween a  debtor  and  his  creditor,  from  which 
results  a  preference  to  the  latter  over  other 
creditors,  the  creditor  so  favored  knowing  of 
the  insolvency  or  embarrassed  condition  of  the 
debtor,  will  be  set  aside  as  fraudulent.  Johnson 
V.  Levy,  109  La.  1038. 

295.  1.  Right  of  Creditor  to  Accept  Security. 
—  Rosenheim  v.  Flanders,  114  Iowa  291  ;  Men- 
denhall  v.  Elwert,  36  Oregon  375  ;  McGrew  v. 
Hancock,  (Tenn.  Ch.  1899I  52  S.  W.  Rep.  500. 
But  see  Shideler  v.  Fisher,  13  Colo.  App.  106. 

2.  Creditor's  Knowledge  of  Debtor's  Fraudulent 
Intent  Immaterial  —  United  States.  —  U.  S. 
Rubber  Co.  v.  American  Oak  Leather  Co.,  181 
U.  S.  434  ;  Dorrance  v.  McAlester,  (C.  C.  A.) 
91  Fed.  Rep.  614;  Repauno  Chemical  Co.  v. 
Victor  Hardware  Co.,  (C.  C.  A.)  101  Fed.  Rep. 
948  ;  Johnson  v.  Trust  Co.  of  America,  (C.  C. 
A.)  104  Fed.  Rep.  174;  Foster  v.  McAlester, 
(C.  C.  A.)  114  Fed.  Rep.  145;  Walker  v. 
Houghteling,  (C.  C.  A.)  120  Fed.  Rep.  928. 

Alabama.  —  Smith  v.  McCadden,  138  Ala. 
284. 

California.  —  Heath  v.  Wilson,  139  Cal.  362. 

Iowa. —  Rosenheim  v.  Flanders,  114  Iowa 
291;  Kerr  v.  Kennedy,  119  Iowa  239;  Thomp- 
son v.  Zuckinayer,  (Iowa  1903)  94  N.  W.  Rep. 
476. 

Kentucky.  —  Hoover  v.  Hawks,  (Ky.  1899)  51 
S.  W.  Rep.  606. 

Minnesota.  —  Dyson  v.  St.  Paul  Nat.  Bank, 
74  Minn.  439,  73  Am.  St.  Rep.  358. 

Missouri.  —  Mansur-Tebbetts  Implement  Co. 
z.  Ritchie,  159  Mo.  213;  Wall  v.  Beedy,  161  Mo. 
625;  Bates  County  Bank  v.  Gailey,  177  Mo. 
181  ;  Ross  v.  Ashton,  73  Mo.  App.  254  ;  Monarch 
Rubber  Co.  v.  Bunn.  78  Mo.  App.  55  ;  psseM- 
bruegge  Mercantile  Co.  V.  Troll,  79  Mo.  App. 
558 ;  Baker,  etc.,  Co.  v.  Schneider,  85  Mo.  App. 
412;  Kurtz  v.  Lewis  Voight,  etc.,  Co.,  86  Mo. 
App.  649;  Mayfield  Woolen  Mills  v.  Wilson,  87 
Mo.  App.  145  ;  White  v.  Million,  102  Mo.  App. 
437- 

Nebraska.  —  Ellis  v.  Musselman,  61  Neb.  263, 


citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
295;  Blair  State  Bank  v.  Bunn,  61  Neb.  464; 
Steinberg  v.  Buffum,  61  Neb.  778;  Henney 
Buggy  Co.  v.  Ashenfelter,  60  Neb.  3,  83  Am. 
St.  Rep.  503;  Grainger  v.  Erwin,  (Neb.  1902) 
91  N.  W.  Rep.  592;  Pope  v.  Kingman,  (Neb. 
1901)  96  N.  W.  Rep.  519. 

New  Hampshire.  —  Fradd  v.  Charon,  69  N. 
H.  189. 

New  York.  —  Shidlovsky  v.  Gorman,  51  N.  Y. 
App.  Div.  253  ;  New  York  County  Nat.  Bank  v. 
American  Surety  Co.,  69  N.  Y.  App.  Div.  153, 
affirmed  174  N.  Y.  544. 

North  Dakota.  —  Lockren  v.  Rustan,  9  N. 
Dak.  43.  ^ 

Oklahoma.  —  Brittain  v.  Burnham,  9  Okla. 
525- 

Pennsylvania.  —  Shibler  v.  Hartley,  201  Pa. 
St.  286,  88  Am.  St.  Rep.  811  ;  Peck  v.  Spruks, 
6  Lack.  Leg.  N.  (Pa.)  132. 

South  Carolina.  —  McElwee  v.  Kennedy,  56 
S.  Car.  154. 

Texas.  —  Halff  v.  Goldfrank,  (Tex.  Civ.  App. 
1899;  49  S.  W.  Rep  1095;  Watts  v.  Dubois, 
(Tex.  Civ.  App.  1902)  66  S.  W.  Rep.  698;  Gar- 
ritty  v.  Rankin,  (Tex.  Civ.  App.  1900)  55  S.  W. 
Rep.  368. 

Virginia. — Johnson  v.  Lucas,  103  Va.  37. 
West  Virginia.  —  Herold  v.  Barlow,  47  W. 
Va.  750. 

Wisconsin.  —  H.  B.  Claflin  Co.  v.  Grashorn,- 
99  Wis.  356;  Haring  v.  Hamilton,  107  Wis.  112. 

Canada.  —  See  White  v.  Hamm,  2  N.  Bruns. 
Eq.  Rep.  575. 

Asking  and  Urging  the  Deed  for  his  own  se- 
curity will  not  prevent  the  creditor  from  being 
regarded  as  a  bona  fide  purchaser  or  render  the 
deed  liable  to  be  impeached.  Crothers  v.  Buscli, 
153  Mo.  612. 

296.  1.  Actual  Participation  in  Fraudulent 
Design  —  United  States.  —  In  re  A.  L.  Robert- 
shaw  Mfg.  Co.,  133  Fed.  Rep.  556. 

Alabama.  —  Butler  v.  Feeder,  130  Ala.  604. 
See  Morrow  v.  Campbell,  118  Ala.  330. 

California.  —  Heath  v.  Wilson,  139  Cal.  362. 

Georgia.- — •  Bigby  v.  Warnock,  115  Ga.  385. 

Illinois.  —  Adams  v.  Pease,  113  111.  App. 
356;  Glanz  v.  Smith,  177  111.  156,  76  111.  App. 
630;  Eickstaedt  v.  Moses,  105  111.  App.  634. 

Indian  Territory.  —  Noyes  v.  Tootle,  2  In- 
dian Ter.  144;  Daugherty  v.  Bogy,  3  Indian  Ter. 
197,  reversed  (C.  C.  A.)  104  Fed.  Rep.  938. 

Iowa.  —  Rosenheim  v.  Flanders,  114  Iowa 
291 ;  Ruthven  v.  Clarke,  too  Iowa  25  ;  Thomp- 
son v.  Zuckmayer,  (Iowa  1903)  94  N.  W.  Rep. 
476. 

Missouri.  —  Crothers  v.  Busch,  153  Mo.  612; 
Mansur-Tebbetts  Implement  Co.  v.  Ritchie, 
159  Mo.  213;  Wall  v.  Beedy,  161  Mo.  625;  Balz 
v.  Nelson,  171  Mo.  682;  Bates  County  Bank  v. 
Gailey,  177  Mo.  181;  Ross  v.  Ashton,  73  Mo. 
App.  254;  Schawacker  v.  Ludington,  77  Mo. 
App.  41s;  Esselbruegge  Mercantile  Co.  v.  Troll, 
79  Mo.  App.  558 ;  Scott  Hardware  Co.  v.  Riddle, 
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297.  Trust  Deed  to  Several  Creditors.  —  See  note  2. 

b.  From  the  Fraudulent  Grantee.  —  See  note  3. 

Accepting  Mortgage  from  Fraudulent  Grantee.  —  See  note  4. 

298.  3.  Sale  Partly  for  Cash  and  Partly  in  Payment  of  Debt.  —  See  notes  1 ,  2. 
VI.  Voluntary  Conveyances  —  1.  Definition.  —  See  note  3. 

299.  The  Inadequacy  of  the  Consideration.  —  See  note  2. 
Conveyances  Partly  Voluntary.  —  See  note  3- 

300.  2.  Validity  as  Against  Existing  Creditors  —  a.  Conveyance  with 
Actual  Intent  to  Defraud.  —  See  notes  1,  2. 


84  1VI0.  App.  275  ;  Baker,  etc.,  Co.  v.  Schneider, 

85  Mo.  App.  412;  Kurtz  v.  Lewis  Voight,  etc., 
Co.,  86  Mo.  App.  649  ;  Mayfield  Woolen  Mills 
v.  Wilson,  87  Mo.  App.  145;  Haydon  v.  Alkire 
Grocery  Co.,  88  Mo.  App.  241. 

Nebraska.  —  Ellis  v.  Musselman,  61  Neb.  263, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
296;  Steinberg  v.  Buffum,  61  Neb.  778;  Har- 
greaves  v.  Tennis,  63  Neb.  356 ;  Chamberlain 
Banking  House  v.  Turner-Frazer  Mercantile  Co., 
66  Neb.  48;  Marcus  V.  Leake,  (Neb.  1903)  94 
N.  W.  Rep.  100;  Pope  v.  Kingman,  (Neb.  1901) 
96  N.  W.  Rep.  519. 

New  York.  —  Metcalf  v.  Moses,  161  N.  Y. 
587  ;  Vogedes  v.  Beakes,  38  N.  Y.  App.  Div. 
380  ;  New  York  County  Nat.  Bank  v.  American 
Surety  Co.,  69  N.  Y.  App.  Div.  153,  affirmed 
174  N.  Y.  544;  Nichols  v.  Nichols,  (Supm.  Ct. 
Tr.  T.)  40  Misc.  (N.  Y.)  9. 

North  Dakota.  —  Salemonson  v.  Thompson, 
13  N.  Dak.  182. 

Texas.  —  Wade  v.  Odle,  21  Tex.  Civ.  App. 
656 ;  Bruce  v.  Koch,  94  Tex.  192,  reversing 
(Tex.  Civ.  App.  1900)  58  S.  W.  Rep.  189;  Watts 
v.  Dubois,  (Tex.  Civ.  App.  1902)  66  S.  W.  Rep. 
698;  Cooper  v.  Sawyer,  31  Tex.  Civ.  App. 
620. 

West  Virginia.  —  Herold  v.  Barlow,  47  W. 
Va.  750. 

Wisconsin.  —  Zimmerman  v.  Bannon,  10 1 
Wis.  407. 

297.  2.  Conveyance  Void  as  to  One  Cestui 
Que  Trust  Valid  as  to  Another.  —  Batavia  v. 
Wallace,  (C.  C.  A.)  102  Fed.  Rep.  240;  Wade 
V.  Odle.  21  Tex.  Civ.  App.  656. 

3.  Right  of  Creditor  to  Accept  Conveyance  from 
Fraudulent  Grantee. —  Johnson  v.  Trust  Co.  of 
America,  (C.  C.  A.)  104  Fed.  Rep.  174. 

4.  Accepting  Mortgage  from  Fraudulent 
Grantee.  —  A  fraudulent  vendee  of  property 
may  lawfully  mortgage  it  to  secure  a  bona  fide 
creditor  of  the  fraudulent  vendor.  The  consent 
of  the  vendor  to  such  disposition  of  the  property 
is  implied  in  the  conveyance  by  which  he  in- 
vested the  vendee  with  the  title.  Longfellow  v. 
Barnard,  58  Neb.  612,  76  Am.  St.  Rep.  17. 

298.  1.  Sales  Partly  for  Cash  and  Partly  in 
Payment  of  Debt.  —  Dorrance  v.  McAlester,  1  In- 
dian Ter.  473,  affirmed  (C.  C.  A.)  gi  Fed.  Rep. 
6:4;  Rosenheim  v.  Flanders,  114  Iowa  291; 
Fsselbruegge  Mercantile  Co.  v.  Troll,  79  Mo. 
App.  558 ;   Henney  Buggy  Co.  v.  Ashenfelter, 

60  Neb.  1 ,  83  Am.  St.  Rep.  503  ;  Ogg  v.  Schultz, 

61  Neb.  221.  See  also  Wallcn  v.  Montague, 
121  Ala.  287. 

2.  When  Valid.  —  Grainger  v.  Erwin,  (Neb. 
1902)  91  N.  W.  Rep.  592. 

3.  Voluntary  Conveyance  Denned.  —  Polk 
County  Nat.  Bank  v.  Scott,  (C.  C.  A.)  132  Fed. 
Rep.  897;  Wood  v.  Potts,  140  Ala.  425;  Martin 


v.  White,  us  Ga.  866;  Scudder  v.  Morris,  107 
Mo.  App.  634,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  298  ;  Albuquerque  First  Nat. 
Bank  v.  McClellan,  9  N.  Mex.  636;  Ashmead  v. 
Baylor,  59  N.  J.  Eq.  469  ;  Davis  v.  Anderson, 
99  Va.  620.  See  also  McNeil  v.  McPhee,  31 
Nova  Scotia  140;  Hinkle  v.  Downing,  116  Iowa 
693- 

Domestic  Services  Performed  by  a  Daughter, 

of  legal  age,  while  a  member  of  her  father's 
household,  will  be  presumed  to  have  been  per- 
formed voluntarily ;  and,  in  the  absence  of  a 
prior  agreement  or  understanding  that  she 
should  receive  compensation,  a  subsequent  con- 
veyance to  her  in  consideration  of  such  ser- 
vices is  a  voluntary  conveyance  and  void  as  to 
creditors  of  the  father.  McCord  v.  Knowlton, 
79  Minn.  299. 

A  Deed  Founded  on  and  Expressing  a  Merely 
Nominal  Consideration  is  deemed  voluntary  as 
to  creditors.    Gunn  v.  Hardy,  130  Ala.  642. 

A  Conveyance  in  Consideration  of  Love  and 
Affection  is  voluntary.  Needles  v.  Ford,  167  Mo. 
495- 

A  Conveyance  of  Mining  Property  in  Exchange 
for  Capital  Stock  of  the  Grantee  is  based  upon 
a  valuable  consideration.  Homestead  Min.  Co. 
1.  Reynolds,  30  Colo.  330. 

A  Withdrawal  by  the  Wife  of  Her  Action  for 
Divorce  or  her  consent  to  continue  the  marital 
relations  is  not  a  valuable  consideration  for  a 
conveyance  by  the  husband.  Oppenheimer  v. 
Collins,  115  Wis.  283. 

A  Conveyance  from  Father  to  Infant  Son  on 
Account  of  Wages  Paid  Over  to  the  father  by  the 
son,  who  had  not  been  emancipated,  is  volun- 
tary.   Crary  -'.  Hoffman,  115  Iowa  332. 

Valuable  Consideration  Not  Necessarily  Full 
Consideration.  —  Nichols,  etc.,  Co.  v.  Gerlich,  84 
Minn.  483. 

299.  2.  Inadequacy  of  Consideration.  —  Polk 
County  Nat.  Bank  v.  Scott,  (C.  C.  A.)  132  Fed. 
Rep.  897:  Martin  v.  White,  115  Ga.  866.  And 
see  the  title  Consideration,  694.  3  ct  sea. 

A  Conveyance  Is  Not  Voluntary  Though  the 
Consideration  Be  Inadequate,  provided  it  is  valu- 
able.   Brown  v.  Case,  41  Oregon  221. 

3.  Conveyance  Partly  Voluntary.  — ■  See  Polk 
County  Nat.  Bank  v.  Scott,  (C.  C.  A.)  132  Fed. 
Rep.  897. 

JtOO.  1.  Voluntary  Conveyance  with  Fraudu- 
lent Intent  —  Connecticut.  —  Mallory  v.  Galla- 
gher, 75  Conn.  665. 

Georgia.  —  Cohen  7'.  Parish.  105  Ga  339. 

Illinois.  —  Hauk  v.  Van  Ingen,  97  111.  App. 
642.  affirmed  106  111.  20. 

Indiana.  —  Jameson  Dilley,  27  Ind.  App. 
429;  Hay  v.  Marsh,  152  Ind.  631. 

Iowa.  —  Williams  v.  Snyder,  (Iowa  1903)  94 
N.  W.  Rep.  845- 
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301.  b:  Conveyance  Without  Actual  Intent  to  Defraud  — 
(i)  In  <Jeinra/  —  Rule  Stated.  —  See  note  i. 

(2)  When  Donor  Is  Insolvent.  —  See  note  2. 

302.  (3)  When  Conveyance  Renders  Donor  Insolvent.  — See  note  1. 

New  Jersey.  —  Le  Herisse  v.  Hess,  (N.  J. 
1904)  57  Atl.  Rep.  808. 

Texas.  —  Walters  v.  Cantrell,  (Tex.  Civ.  App. 
1902)  66  S.  W.  Rep.  790. 

Voluntary  Conveyance  by  Husband  to  Wife.  — 
Chalmers  v.  Sheeny,  132  Cal.  459,  affirmed  84 
Am.  St.  Rep.  62. 

300.  2.  Vollkommer  v.  Cody,  177  N.  Y.  124. 

But  an  owner  of  real  estate  can  make  a  volun- 
tary settlement  thereof  upon  his  wife  and  chil- 
dren without  any  consideration,  provided  he  has 
ample  property  left  to  satisfy  all  the  just  claims 
of  his  creditors.  If  the  grantor  remains  solvent 
after  the  conveyance  and  has  sufficient  property 
left  to  satisfy  all  his  just  debts,  then  the  con- 
veyance, whatever  his  intention  was,  cannot  be 
a  fraud  upon  his  existing  creditors.  But  the 
person  assailing  the  deed  assumes  the  burden 
of  showing  that  it  was  executed  in  bad  faith, 
and  that  it  left  the  grantor  insolvent  and  with- 
out ample  property  to  pay  his  existing  debts  and 
liabilities.  Guy  v.  Craighead,  46  N.  Y.  App. 
Div.  615. 

301.  1.  Right  to  Make  Voluntary  Conveyances. 

—  Johnson  v.  Murphy,  180  Mo.  614,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  301. 

2.  Conveyance  by  Insolvent  Debtor  —  England. 

—  In  re  Mouat,  (1899)  1  Ch.  831. 
Canada.  —  Quebec  Bank  v.  Elliott,  16  Quebec 

Super.  Ct.  393,  affirmed  9  Quebec  Q.  B.  532 ; 
Turgeon  v.  Shannon,  20  Quebec  Super.  Ct.  135; 
McNeil  v.  McPhee,  31  Nova  Scotia  140. 

California.  —  Wolters  v.  Rossi,  126  Cal.  644; 
Gray  v.  Brunold,  140  Cal.  615;  Roberts  v.  Burr, 
(Cal.  1898)  54  Pac.  Rep.  849. 

Colorado.  —  Colorado  Trading,  etc.,  Co.  v. 
Acres  Commission  Co.,  18  Colo.  App.  253. 

Georgia.  —  Cohen  v.  Parish,  105  Ga.  339. 

Illinois.  —  Smith  v.  Patton,  194  111.  640,  cit- 
ing 14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
301;  Earl  v.  Earl,  186  111.  370;  Hauk  v.  'Van 
Ingen,  196  111.  20  ;  Bauer  Grocer  Co.  v.  McKee 
Shoe  Co.,  87  111.  App.  434. 

Massachusetts.  —  Matthews  v.  Thompson,  186 
Mass.  22,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  301;  Gray  v.  Chase,  184  Mass. 
444. 

Michigan  —  Riggs  V.  Whitaker,  130  Mich. 327. 

Missouri.  —  Johnson  v.  Murphy,  180  Mo.  614, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
301;  Judson  v.  Walker,  155  Mo.  166;  Needles 
v.  Ford,  167  Mo.  495;  Johnson  v.  Christie,  79 
Mo.  App.  46. 

Nebraska.  —  Ayers  v.  Wolcott,  62  Neb.  805  ; 
Coffield  v.  Parmenter,  (Neb.  1901)  96  N.  W. 
Rep.  283. 

New  York.  —  Lippitt  v.  Gilmartin,  57  N,  Y. 
App.  Div.  411.  See  also  National  State  Bank  v. 
Wheeler,  40  N.  Y.  App.  Div.  563- 

North  Carolina.  —  Hallyburton  v.  Slagle,  130 
N.  Car.  482;  Williams  v.  Hughes,  136  N. 
Car.  58. 

Ohio.  —  Maclaren  v.  Stone,  9  Ohio  Cir.  Dec. 
794,  18  Ohio  Cir.  Ct.  854. 

Pennsylvania.  —  McKown's  Estate,  198  Pa. 
St.  96. 


Texas.  —  Maddox  v.  Summerlin,  92  Tex.  483  ; 
Davis  v.  Culp,  (Tex.  Civ.  App.  1903)  78  S.  W. 
Rep-  554- 
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—  Dennis  v.  Ball-Warren  Commission  Co.,  72 
Ark.  58;  Fishel  v.  Motta,  76  Conn.  197;  Gustin 
v.  Matthews,  25  Utah  68. 

If  the  Donor  Becomes  Insolvent  Subsequent  to 
the  Conveyance  and  not  in  consequence  of  it, 
there  is  no  fraud  on  his  creditors.  American 
Nat.  Bank  v.  Thornburrow,  109  Mo.  App.  639. 

The  Vendor's  Belief  in  His  Solvency  is  immate- 
rial. If  he  is  really  insolvent  the  conveyance 
cannot  be  upheld  as  against  his  creditors. 
Brown  v.  Case,  41  Oregon  221. 

302.  1.  Conveyance  Which  Leaves  Insufficient 
to  Pay  Existing  Debts  —  Colorado.  —  Rose  v. 
Dunklee,  12  Colo.  App.  403. 

Connecticut.  —  Quinnipiac  Brewing  Co.  v. 
Fitzgibbons,  71  Conn.  80. 

Illinois.  —  Dimcnd  v.  Rogers,  203  111.  464. 

Maine.  —  Fletcher  v.  Tuttle,  97  Me.  491. 

Michigan.  —  Wilcox  v.  Hammond,  128  Mich. 
516. 

Mississippi.  —  Golden  v.  Goode,  76  Miss.  400. 

Missouri.  —  Ft.  Scott  First  Nat.  Bank  v. 
Simpson,  152  Mo.  638;  Fehlig  v.  Busch,  165  Mo. 
144;  Needles  v.  Ford,  167  Mo.  495;  Cla,rk  v. 
Thias,  173  Mo.  628;  Johnson  v.  Murphy,  180 
Mo.  597;  Dunlap  v.  Mitchell,  80  Mo.  App.  393. 

Nebraska. —  Mclntyre  v.  Malone,  (Neb.  1902) 
91  N.  W.  Rep.  246. 

New  Mexico.  - —  Albuquerque  First  Nat.  Bank 
v.  McClellan,  9  N.  Mex.  636. 

New  York.  —  Kalish  v.  Higgins,  70  N.  Y. 
App.  Div.  192,  affirmed  175  N.  Y.  495;  Multz 
v.  Price,  91  N.  Y.  App.  Div.  116. 

North  Carolina.  —  Cox  v.  Wall,  132  N.  Car. 
730. 

Tennessee.  —  Jackson  v.  Crutchfield,  in 
Tenn.  394. 

Vermont.  —  Farmer's  Nat.  Bank  v.  Thomson, 
74  Vt.  442. 

Canada.- — Sun  L.  Assur.  Co.  v.  Elliott,  31 
Can.  Sup.  Ct.  91. 

"  Whether  the  property  reserved  by  a  man 
making  a  voluntary  conveyance  will  be  deemed 
ample  does  not  depend  entirely  on  the  amount 
and  value  of  it ;  hence  the  nature  and  situation 
of  the  property,  as  well  as  its  amount  and  value, 
are  important,  and  to  be  considered.  The  prop- 
erty must  be  so  circumstanced  that  neither  de- 
lay, difficulty,  nor  expense  need  be  encountered 
before  it  can  be  made  valuable  for  creditors. 
The  property  reserved  by  the  donor  should  not 
only  be  ample,  but  it  should  be  accessible,  so 
that  it  may  be  conveniently  subjected  and  ap- 
plied by  creditors.  This  rule  is  obviously  just, 
because  the  creditors  are  not  only  entitled  to 
protection  for  their  debts,  but  that  their  means 
for  collecting  them  shall  not  be  hindered  and 
delayed.  The  conveyance,  as  well  as  the  se- 
curity of  the  creditors,  is  the  object  of  the 
law's  protection."  Carpenter  v.  Scales,  (Tenn. 
Ch.  1897)  48  S.  W.  Rep.  253. 

Voluntary  Conveyance  from  Husband  to  Wife.  — 
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302.  (4)  When  Donor  Is  in  Embarrassed  Circumstances.  —  See  note  2. 

303.  (5)   When  Donor  Is  Solvent  —  (b)  Donation  Held  to  Be  Void.  —  See  note  I. 

304.  (c)  Donation  Held  to  Be  Valid.  —  See  note  2. 
300.  Kule  stated. — -See  note  i. 


Bailey  v.  Ballou,  69  N.  H.  414;  Case  v.  Hewitt, 
10  Ohio  Dec.  365,  7  Ohio  N.  P.  609;  Farmer's 
Nat.  Bank  v.  Thomson,  74  Vt.  442. 

302.  2.  Conveyance  by  Embarrassed  Debtor. 

—  Hauk  v .  Van  Ingen,  196  111.  20 ;  Farmers 
Bank  v.  Frankfort  First  Nat.  Bank,  30  Ind.  App. 
520;  Johnson  V.  Murphy,  180  Mo.  597,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  301 
(302)  ;  O'Brien  v.  Cavanagh,  (Supm.  Ct.  Spec. 
T.)  36  Misc.  (N.  Y.)  362;  Gignac  v.  Her,  29 
Ont.  147,  affirmed  25  Ont.  App.  393. 

Conveyances  to  Members  of  the  Household  and 
Near  Relatives  of  an  embarrassed  debtor  are 
looked  upon  with  suspicion  and  scrutinized 
with  care,  and  when  voluntary  are  prima  facie 
fraudulent ;  and  when  the  embarrassment  of  the 
debtor  proceeds  to  financial  wreck,  they  are  pre- 
sumed conclusively  to  be  fraudulent  as  to 
existing  creditors.  Wilks  v.  Vaughan,  73  Ark. 
174. 

A  Voluntary  Conveyance  of  Real  Estate  from 
Husband  to  Wife,  in  prejudice  of  the  rights  of 
the  husband's  creditors,  cannot  be  sustained. 
Woods  v.  Allen,  109  Iowa  484. 

303.  1.  Voluntary  Conveyances  Void  Per  Se 
Against  Existing  Creditors  —  Alabama.  —  Gunn 
v.  Hardy,  130  Ala.  643;  Wallen  v.  Montague, 
121  Ala.  287;  Guyton  v.  Terrell,  132  Ala.  66; 
Wimberly  v.  Montgomery  Fertilizer  Co.,  132 
Ala.  107;  Wood  v.  Potts,  140  Ala.  425. 

Missouri.  —  See  Johnson  v.  Murphy,  180  Mo. 
597,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  301  (303)- 

New  Jersey.  —  Mason  v.  Somers,  59  N.  J. 
Eq.  451  ;  Ashmead  v.  Baylor,  59  N.  J.  Eq.  469; 
Ruppert  v.  Hurley,  (N.  J.  1900)  47  Atl.  Rep. 
280;  Hancock  v.  Elmer,  63  N.  J.  Eq.  802,  61 
N.  J.  Eq.  558;  Craft  v.  Schlag,  61  N.  J.  Eq.  567; 
Bayley  v.  Bayley,  66  N.  J.  Eq.  84. 

South  Carolina.  —  Gentry  v.  Lanncau,  54  S. 
Car.  514,  71  Am.  St.  Rep.  814. 

The  Revised  Statutes  of  Kentucky.  —  In  Town- 
send  v.  Wilson,  114  Ky.  504,  the  court  said: 
"  While  there  is  some  conflict  in  the  authorities, 
the  rule  in  this  state  has  been  from  the  begin- 
ning that,  if  a  party  be  indebted  at  the  time  of 
a  voluntary  conveyance,  it  is  presumed  to  be 
fraudulent  as  to  his  existing  debts,  regardless 
of  the  amount  of  the  debts,  the  intentions  or 
circumstances  of  the  party  conveying,  or  .the 
amount  of  property  conveyed.  This  rule  has 
been  crystallized  in  our  present  statute,  which 
provides  :  '  Every  gift,  conveyance,  assignment, 
transfer,  or  charge  made  by  a  debtor  of  or  upon 
any  of  his  estate,  without  valuable  consideration 
therefor,  shall  be  void  as  to  all  his  then  exist- 
ing liabilities.'  Ky.  Stat.,  §  1907.  As  to  exist- 
ing liabilities,  by  the  express  terms  of  the  stat- 
ute every  voluntary  conveyance  by  a  debtor  of 
any  of  his  estate  is  void.  The  purpose  of  the 
statute  is  to  place  the  property  of  the  debtor 
which  is  thus  conveyed  away  in  precisely  the 
same  situation  as  to  his  existing  debts  as  if  the 
conveyance  had  not  been  made.  As  to  these 
debts,  and  as  against  the  original  grantee,  the 
conveyance  is  a  nullity."    Sec  also  O'Kane  v. 
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Vinnedge,  108  Ky.  34;  Hamilton  v.  Combs,  (Ky. 
1901)  60  S.  W.  Rep.  371. 

In  Virginia  the  statute  provides  that  "  every 
gift,  conveyance,  assignment,  transfer,  or  charge 
which  is  not  upon  a  consideration  deemed  valu- 
able in  law  *  *  *  shall  be  void  as  to  credit- 
ors whose  debts  shall  have  been  contracted  at 
the  time  it  was  made."  Davis  v.  Anderson, 
99  Va.  622. 

A  Voluntary  Conveyance  from  Husband  to  Wife 

is  invalid  as  against  creditors  of  the  husband. 
Dickinson  v.  Johnson,  no  Ky.  236,  96  Am.  St. 
Rep.  434;  Rugless  v.  Robinson,  (.Ky.  1900)  57 
S.  W.  Rep.  619;  Robinson  v.  Woolstein,  (Ky. 
1900)  58  S.  W.  Rep.  706;  Plant  v.  Geftinger, 
(Ky.  1901)  60  S.  W.  Rep.  520;  Beatty  v. 
Thompson,  (Ky.  1902)  66  S.  W.  Rep.  384; 
Oppenheimer  v.  Collins,  115  Wis.  283. 
304.   2.  Voluntary  Conveyance  Not  Void  Per  Se. 

—  National  La  Fayette  Bank  v.  Scott,  13  Ohio 
Dec.  603,  ctting  14  Am.  and  Eng.  Encyc.  oe 
Law  (2d  ed.)  304;  Bowlus  v.  Shanabarger,  10 
Ohio  Cir.  Dec.  167. 

Statutes.  —  American  Varnish  Co.  v.  Reed, 
154  Ind.  88. 

Gift  from  Husband  to  Wife.  —  In  Matthews  v. 
Thompson,  186  Mass.  20,  the  court  said:  "  The 
mere  fact  that  a  conveyance  is  voluntary,  es- 
pecially if  it  is  founded  on  a  consideration  of 
love  and  affection,  as  in  the  case  of  a  gift  from 
a  husband  to  his  wife,  or  from  a  parent  to  his 
child,  does  not  necessarily  render  it  fraudulent 
against  creditors." 

306.    1.  Conveyance  by  Solvent  Debtor  Valid 

—  United  States.  —  Polk  County  Nat.  Bank  v. 
Scott,  (C.  C.  A.)  132  Fed.  Rep.  900,  citing  14 
Am.  and  Eng.  Encyc  of  Law  (2d  ed.)  306. 

California.  —  White  v.  Besse.  145  Cal.  223. 

Colorado.  —  Fox  v.  Lipe,  14  Colo.  App.  258; 
Gwynn  v.  Butler,  17  Colo.  114. 

Connecticut.  —  Fishel  v.  Motta,  76  Conn.  197. 

Georgia.  —  Cohen  v.  Parish,  105  Ga.  339; 
Ayers  v.  Harrell,  1 1 1  Ga.  864  ;  Wellmaker  v. 
Wellmaker,  113  Ga.  1 1 55  ;  Lytle  v.  Black,  107 
Ga.  386. 

Illinois.  —  Rogers  v.  Dimon,  106  III.  App. 
201,  reversed  203  111.  464;  Hauk  v.  Van  Ingen, 
97  111.  App.  642,  affirmed  196  111.  20. 

Iowa.  —  King  v.  Wells,  106  Iowa  649;  Everist 
v.  Pierce,  107  Iowa  44. 

Kansas.  —  Miller  v.  Wilkerson,  10  Kan.  App. 
576,  62  Pac.  Rep.  253. 

Maine. —  Whitehouse  v.  Bolster,  95  Me.  458; 
Spear  v.  Spear,  97  Me.  498. 

Massachusetts.  —  Jaquith  v.  Massachusetts 
Baptist  Convention.  172  Mass.  439;  King  v. 
Cram,  185  Mass.  103. 

Missouri.  —  Johnson  v.  Murphy,  180  Mo.  597, 
citing  t4  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
301  [306]  ;  Ft.  Scott  First  Nat.  Bank  v.  Simp- 
son, 152  Mo.  61R  :  Fcblig  v.  Busch,  165  Mo. 
144;  Lang  v.  Williams,  166  Mn.  r;  American 
Nat.  Bank  v.  Thornburrow,  109  Mo.  App.  639. 

Nebraska. —  Anthes  v.  Schrocder,  (Neb.  1902) 
92  N.  W.  Rep.  106. 

New  York.  —  Vollkommer  v.  Cody,  177  N.  Y. 
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307.     (d)  What  Constitutes  Solvenoy  —  Property  Retained  Must  Be  Sufficient  to  Cover 

Debts.  —  See  note  i. 

30S.     (e)  Burd«n  of  Proof  to  Show  Solvency.  —  Sec  note  5. 

300.    3.  Validity  as  Against  Subsequent  Creditors.  —  See  note  1. 


124;  Kalish  v.  Iliggins,  70  N.  Y.  App.  Div.  192, 
affirmed  175  K.  Y.  495  ;  Fitzpatrick  v.  Fox,  80 
.  .  .  .  App.  Div.  34s  I  Lippitt  v.  Gilmartin,  37  N. 
Y.  App.  Div.  411. 

<  1,  lloics  v.  Johnson,  25  Ohio  Cir.  Ct. 
331- 

Voluntary  Conveyance  from  Husband  to  Wife.  — 

Gruner  v.  Brooks,  126  Mich.  465;  Deering  v. 
Holcomb,  26  Wash.  588.  See  also  Palmer  v. 
.Smith,  126  Mich.  352. 

Question  of  Insolvency  Determined  as  of  Time 
of  Conveyance.  —  State  v.  Martin,  77  Conn.  142. 

Inference  of  Intent.  —  In  North  Carolina,  by 
Statute,  voluntary  conveyances  are  protected 
when  the  donor  retains  property  sufficient  and 
available  for  the  satisfaction  of  his  existing 
ts,  but  the  indebtedness  of  the  donor  is  de- 
clared to  be  evidence  from  which  an  intent  to 
defraud  may  be  inferred.  Cox  v.  Wall,  132 
N.  Car.  730. 

:{07.  1.  Value  of  Property  Retained  at  Time 
of  Conveyance  the  Test.  —  Where  one  made  a  vol- 
untary deed  and  some  time  thereafter  died,  the 
value  of  his  other  property  at  the  time  when 
the  deed  was  made  is  the  true  test  of  his  sol- 
vency at  that  time,  and  not  the  value  of  his 
property  at  the  time  of  his  death  as  estimated 
by  appraisers  appointed  to  set  aside  a  year's 
support  for  his  widow  and  minor  children. 
Ayers  v.  Harrell,  111  Ga.  864. 

Indorsements  on  Obligations  of  Others.  —  As  a 
general  rule,  in  testing  the  solvency  of  one  who 
has  made  a  voluntary  conveyance  of  property, 
his  indorsements  or  suretyship  on  the  obliga- 
tions of  others,  not  matured  at  the  time  of  the 
conveyance,  should  not  be  counted  as  his  debts, 
where  it  does  not  appear  that  his  contingent 
liability  was  at  that  time  likely  to  become  abso- 
lute, or  that  it  afterwards  in  fact  became  so. 
Where,  therefore,  one  made  such  a  conveyance 
to  his  wife  and  was  at  the  time  surety  for  an- 
other, and  the  obligation  was  thereafter  paid 
by  the  principal,  such  a  debt  should  not  be 
counted  against  the  surety,  in  an  attack  on  the 
wife's  deed,  on  the  ground  that  the  husband  was 
insolvent  when  he  made  it.  Ayers  v.  Harrell, 
1 1 1  Ga.  864. 

30^.  5.  Voluntary  Conveyances  Presumptively 
Fraudulent  — Arkansas.  —  Davis  v.  Yonge, 
(Ark.  1905)  85  S.  W.  Rep.  90. 

Georgia.  —  Cohen  v.  Parish,  105  Ga.  339. 

Iowa.  —  Woods  v.  Allen,  109  Iowa  484. 

Michigan.  —  Wilcox  v.  Hammond,  128  Mich. 
516. 

Mississippi.  —  Golden  v.  Goode,  76  Miss.  400. 

Missouri.  —  Fehlig  v.  Busch,  165  Mo.  144; 
Clark  v.  Thias,  173  Mo.  628;  American  Nat. 
Bank  v.  Thornburrow,  109  Mo.  App.  639. 

New  Mexico.  —  Albuquerque  First  Nat.  Bank 
v.  McClellan,  9  N.  Mex.  636. 

Ohio.  —  Jones  v.  Leeds,  10  Ohio  Dec.  173,  7 
Ohio  N.  P.  480  :  Maclaren  v.  Stone,  9  Ohio  Cir. 
Dec.  794,  18  Ohio  Cir.  Ct.  854. 

Oregon.  —  Flynn  v.  Baisley,  35  Oregon  268, 
76  Am.  St.  Rep.  40s. 

Pennsylvania.  —  McKown's  Estate,   198  Pa. 


St.  96  ;  McKown's  Estate,  29  Pittsb.  Leg.  J.  N. 
S.  (Pa.)  412. 

Tennessee.  —  Carpenter  v.  Scales,  (Tenn.  Ch. 
1897)  48  S.  W.  Rep.  249. 

T e.vas.  —  Maddox  v.  Summerlin,  92  Tex.  483. 

Canada.  —  McNeil  v.  McPhee,  31  Nova 
Scotia  140.  See  also  Cunningham  v.  Curtis,  5 
British  Columbia  472. 

Contra,  holding  that  a  creditor  attacking  a 
voluntary  conveyance  has  the  burden  of  show- 
ing that  the  debtor  was  insolvent  at  the  time  of 
the  conveyance.  Lewis  v.  Boardman,  78  N.  Y. 
App.  Div.  394 ;  Kalish  v.  Higgins,  70  N.  Y. 
App.  Div.  192,  affirmed  175  N.  Y.  495;  Multz  v. 
Price,  82  N.  Y.  App.  Div.  339.  Compare  Baker 
v.  Potts,  73  N.  Y.  App.  Div.  29. 

.109.  1.  Voluntary  Conveyances  Presumptively 
Valid  as  Against  Subsequent  Creditors  —  England. 
—  In  re  Lane-Fox,  (1900)  2  Q.  B.  508,  69  L. 
J.  Q.  B.  722. 

Alabama.  —  McKee  v.  West,  141  Ala.  531; 
Wimberly  v.  Montgomery  Fertilizer  Co.,  132 
Ala.  107. 

Colorado.  —  Knox  v.  Clark,  15  Colo.  App. 
356;  House  v.  Johnson,  19  Colo.  App.  524. 

Connecticut.  —  State  v.  Martin,  77  Conn. 
142;  Whiting  v.  Ralph,  75  Conn.  41. 

Florida.  —  Florida  L.  &  T.  Co.  v.  Crabb,  45 
Fla.  306. 

Georgia.  —  Ross  v.  Cooley,  113  Ga.  1047. 

Illinois.  —  Wilson  v.  Derrwaldt,  100  111.  App. 
396  ;  Hunt  v .  Connor,  74  111.  App.  298. 

Kentucky.  —  O'Kane  v.  Vinnedge,  108  Ky. 
34;  Rose  v.  Campbell,  (Ky.  1903)  76  S.  W. 
Rep.  505  ;  Walker  v.  Manchester  Bank,  (Ky. 
1904)  79  S.  W.  Rep.  222. 

Maryland.  —  Scott  v.  Keane,  87  Md.  709. 

Massachusetts.  —  Jaquith  v.  Massachusetts 
Baptist  Convention,  172  Mass.  439. 

Michigan.  —  Brand  v.  Connery,  132  Mich.  S8. 

Minnesota.  —  Schmitt  v.  Dahl,  88  Minn.  506. 

Missouri.  —  Ft.  Scott  First  Nat.  Bank  v. 
Simpson,  152  Mo.  638;  Krueger  v.  Vorhauer, 
164  Mo.  156;  Bauer  Grocery  Co.  v.  Smith.  74 
Mo.  App.  419;  Lander  v.  Ziehr,  150  Mo.  ^03, 
73  Am.  St.  Rep.  456;  Loy  -'.  Roric';.  100  Mo. 
App.  105;  Bracken  v.  M'.lner,  90  Mo.  App. 
187. 

Nebraska.  —  Ayers  v.  Wolcott,  62  Neb.  805  ; 
State  Bank  v.  Frey,  (Neb.  1902)  91  N.  W.  Rep. 
239. 

New  Jersey.  —  Carter  v.  Carter,  63  N.  J.  Eq. 
726;  Walsh  v.  Rosso,  (N.  J.  1898)  41  Atl.  Rep. 
669;  Mason  v.  Somers,  59  N.  J.  Eq.  451: 
Kinsey  v.  Feller,  (N.  J.  1902)  51  Atl.  Rep.  485. 

New  Mexico.  —  Ilfeld  v.  De  Baca,  (N.  Mex. 
190s)  79  Pac.  Rep.  723. 

New  York.  —  Ebbitt  .v.  Dunham,  (Supm.  Ct. 
Spec.  T.)  25  Misc.  (N.  Y.)  232. 

North  <~ rrolhta.  —  See  also  Messick  v.  Fries, 
128  N.  Car.  450. 

Ohio.  —  Bowlus  v.  Shanabarger,  10  Ohio  Cir. 
Dec.  167. 

Pennsylvania.  —  Best  v.  Smith,  103  P-t-  St. 
80,  74  Am.  St.  Rep.  676  :  Westmoreland  Guar- 
antee Bldg.,  etc.,  Assoc.  v.  Thomas,  207  Pa.  St. 
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311.  VII.  How  Property  Fraudulently  Conveyed  or  Its  Proceeds 
May  Be  Reached  —  2.  By  Levy  and  Sale  under  Execution  —  a.  When  Legal 
Title  to  Property  Has  Been  in  Debtor.  —  See  notes  4,  5,  6. 


312. 

313. 

notes  2,  3. 
314. 


Attachment.  —  See  note  2. 
Purchaser's  Recovery  in  Ejectment.  —  See  note  4. 

b.  When  Legal  Title  Has  Never  Been  in  Debtor.  —  See 
3.  By  Creditors'  Bills  and  Actions  in  the  Nature  Of — a.  In  General. 


—  See  note  3. 

513;  Thomas  v.  Butler,  16  Pa.  Super.  Ct.  268; 
Lieber  v.  Lieber,  17  Montg.  Co.  Rep.  (Pa.)  34. 

South  Carolina.  —  Gentry  v.  Lanneau,  54  S. 
Car.  514,  71  Am.  St.  Rep.  814. 

South  Dakota.  —  Aldous  v.  Olverson,  17  S. 
Dak.  190. 

Tennessee.  —  Carpenter  v.  Scales,  (Tenn.  Ch. 
1897)  48  S.  W.  Rep.  249. 

Texas. — -O'Neal  v.  Clymer,  (Tex.  Civ.  App. 
1900)  61  S.  W.  Rep.  545  ;  Moulton  v.  Sturgis 
Nat.  Bank,  (Tex.  Civ.  App.  1901)  65  S.  W. 
Rep.  1 1 1 4.  See  also  Gonzales  v.  Adoue,  94 
Tex.  120. 

Virginia.  —  New  South  Bldg.,  etc.,  Assoc.  v. 
Reed,  96  Va.  345,  70  Am.  St.  Rep.  858. 

West  Virginia.  —  See  Miller  v.  Gillispie,  54 
W.  Va.  450. 

Wisconsin.  —  Frei  v.  McMurdo,  101  Wis.  423. 

Voluntary  Conveyance  from  Husband  to  Wife. 

—  Hill  v.  Schmuck,  65  Neb.  173. 

311.  4.  See  McNeil,  etc.,  Co.  v.  Hovland, 
91  111.  App.  315. 

5.  A  Fraudulent  Conveyance  a  Nullity.  —  Colo- 
rado Trading,  etc.,  Co.  v.  Acres  Commission 
Co.,  18  Colo.  App.  253  ;  Fishel  v.  Motta,  76 
Conn.  197;  Morley  v.  Stringer,  133  Mich.  690; 
Dulion  v.  Harkness,  80  Miss.  8,  92  Am.  St.  Rep. 
563  ;  Salemonson  v.  Thompson,  13  N.  Dak.  182. 
See  also  Cook  v.  Lee,  72  N.  H.  569 ;  Tucker  v. 
Denico,  26  R.  I.  560. 

6.  Levy  of  Execution  upon  Property  Fraudu- 
lently Conveyed  —  United  States.  —  Lynch  v. 
Burt,  (C.  C.  A.)  132  Fed.  Rep.  417. 

Alabama.  —  Howard  v.  Corey,  126  Ala.  290, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
3". 

Arizona.  —  Rountree  v.  Marshall,  6  Ariz.  413. 

California.  —  Chalmers  v.  Sheehy,  132  Cal. 
459,  84  Am.  St.  Rep.  62. 

Iowa.  —  Meredith  v.  Schaap,  (Iowa  1901)  85 
N.  W.  Rep.  628. 

Kentucky.  —  Walker  v.  Manchester  Bank, 
(Ky.  1904)  79  S.  W.  Rep.  222. 

Maine. —  Fletcher  v.  Tuttle,  97  Me.  491. 

Massachusetts. — -Berry  v.  Gates,  175  Mass. 
373- 

Minnesota.  —  Brasie  v.  Minneapolis  Brewing 
Co.,  87  Minn.  456,  94  Am.  St.  Rep.  709. 

Missouri.  —  See  Bradshaw  v.  Halpin,  180  Mo. 
666. 

New  York. —  Hillyer  v.  Le  Roy,  179  N.  Y. 

369. 

Ohio.  —  Detwiler  v.  Louison,  10  Ohio  Cir. 
Dec.  95. 

Oregon.  —  Wood  v.  Fisk,  45  Oregon  281. 

Pennsylvania.  —  Orr  v.  Peters,  107  Pa.  St. 
606 ;  Brough  v.  Greist,  1  Dauphin  Co.  Rep. 
(Pa.)  243. 

South  Dakota.  —  See  F.  Meyer  Boot,  etc.,  Co. 
v.  C.  Shenkberg  Co.,  1 1  S.  Dak.  620. 


Texas. —  Clardy  v.  Wilson,  27  Tex.  Civ.  App. 
49. 

Washington.  —  Anderson  v.  Provident  L.,  etc., 
Co.,  25  Wash.  20.  See  also  Preston-Parton 
Milling  Co.  v.  Horton,  22  Wash.  236,  79  Am. 
St.  Rep.  928. 

312.  2.  Attachment.  —  See  Brasie  v.  Min- 
neapolis Brewing  Co.,  87  Minn.  456,  94  Am.  St. 
Rep.  709;  Westervelt  v.  Baker,  (Neb.  1901)  95 
N.  W.  Rep.  793. 

Levy  Constitutes  Election  by  Creditor  to  Treat 
Conveyance  as  Void.  — ■  Salemonson  v.  Thomp- 
son, 13  N.  Dak.  182. 

4.  Purchaser  of  Property  under  Execution  May 
Recover  Possession  by  Ejectment. — Gunn  v.  Hardy, 
130  Ala.  642;  Murphy  v.  Green,  128  Ala.  486; 
Spuck  v.  Logan,  97  Md.  152,  99  Am.  St.  Rep. 
427;  Detwiler  v.  Louison,  10  Ohio  Cir.  Dec. 
95  ;  Wood  v.  Fisk,  45  Oregon  276,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  312. 

313.  2.  When  Legal  Title  Has  Never  Been  in 
Debtor.  —  Fletcher  v.  Tuttle,  97  Me.  491. 

3.  Fraudulent  Trust  Estates  Reachable  in  Equity. 
—  Fletcher  v.  Tuttle,  97  Me.  491;  French  V. 
Newberry,  124  Mich.  148,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  313;  Silver  v. 
Lee,  38  Oregon  511,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  313. 

314.  3.  Equity  Jurisdiction  —  Alabama.  — 
Brooks  v.  Lowenstein,  124  Ala.  158;  Frey  v. 
Fenn,  126  Ala.  291  ;  Taylor  v.  Dwyer,  131  Ala. 
91;  Noble  v.  Gilliam,  136  Ala.  618;  Collier  v. 
Wertheimer-Schwartz  Shoe  Co.,  122  Ala.  320; 
Little  v.  Sterne,  125  Ala.  609;  Washington  v. 
Norwood,  128  Ala.  383  ;  Guyton  v.  Terrell,  132 
Ala.  66;  Wood  v.  Potts,  140  Ala.  425. 

Arkansas.  —  Sumpter  v.  Arkansas  Nat.  Bank, 
69  Ark.  224. 

Colorado.  —  Fox  v.  Lipe,  14  Colo.  App.  258. 

District  of  Columbia.  —  White  v.  Glover,  23 
App.  Cas.  ,(D.  C.)  389. 

Iowa.  ■ —  Hirsch  v.  Israel,  106  Iowa  498. 

Maryland.  —  Spuck  v.  Logan,  97  Md.  152,  99 
Am.  St.  Rep.  427. 

Massachusetts.  —  Krower  V.  Felz,  186  Mass. 
39i. 

Mississippi.  —  Cowgill,  etc.,  Milling  Co.  v. 
L.  M.  Nicholson  Co.,  (Miss.  1899)  24  So.  Rep. 
880. 

Missouri.  —  Whitaker  v.  Whitaker,  157  Mo. 
342. 

Nebraska.  —  Plummer  v.  Bohmain,  62  Neb. 
145;  Hargreaves  v.  Tennis,  63  Neb.  356;  Cham- 
berlain Banking  House  v.  Turner-Frazer  Mer- 
cantile Co.,  66  Neb.  48  ;  Plattsmouth  First  Nat. 
Bank  v.  Gibson,  (Neb.  1903)  94  N.  W.  Rep. 
965  :  Grandin  v.  First  Nat.  Bank,  (Neb.  1904) 
98  N.  W.  Rep.  70. 

New  Jersey.  —  Hall  v.  Nash,  58  N.  J.  Eq.  554. 

Oregon.  —  Wood  v.  Fisk,  45  Oregon  276,  281. 
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Hi  ii.  />.  PREREQUISITES  OF  EQUITABLE  RELIEF — (i)  Reduction  of 
Claim  to  Judgment  —  (a)  Necessity  of  Judgment — aa.  At  Common  Law  —  (aa)  General 
Rule.  —  Sec  note  I . 

III!"'*,    (bb)  I  '  — See  note  I. 

Absconding  Debtor.  —  Sec  note  2. 
Nonresidence  of  Debtor.  —  See  note  3. 
Decease  of  Debtor.  —  Sec  note  5. 
SI  1 9.    bb.  Under  Statutes.  —  See  note  2. 


Pennsylvania.  —  Cairns  v.  Ingram,  8  Pa. 
Super.  Ct.  514  ;  Orr  v.  Peters,  197  Pa.  St.  606. 

Rhode  Island.  —  Tucker  v.  Denico,  26  R.  I. 
560. 

South  Dakota.  —  F.  Meyer  Boot,  etc.,  Co.  v. 
C.  Shenkberg  Co.,  1 1  S.  Dak.  620. 

Texas.  —  Rutherford  v.  Carr,  (Tex.  Civ.  App. 
1905)  84  S.  W.  Rep.  659. 

Washington.  —  Troy  v.  Bickford,  24  Wash. 
159;  Anderson  v.  Provident  L.,  etc.,  Co.,  25 
Wash.  20. 

West  Virginia.  —  Crim  v.  Price,  46  W.  Va. 
374- 

315.  1.  Creditor's  Demand  Must  Be  Reduced 
to  Judgment  —  United  States.  — ■  Viquesney  v. 
Allen,  (C.  C.  A.)  131  Fed.  Rep.  21. 

California.  —  Aigeltinger  v.  Einstein,  143  Cal. 
609,  101  An-..  St.  Rep.  131  ;  Riverside  First  Nat. 
Bank  v.  Eastman,  144  Cal.  487. 

Iowa.  —  Wiltse  v.  Flack,  115  Iowa  51.  See 
also  Baxter  v.  Pritchard,  113  Iowa  422;  Hill  v. 
Denney,  106  Iowa  726. 

Kansas.  —  Breitkreutz  v.  National  Bank,  (Kan. 
1905)  79  Pac.  Rep.  686;  Ellis  v.  L.  Hays  Sad- 
dlery, etc.,  Co.,  65  Kan.  174;  Donaldson  v. 
Jacobitz,  67  Kan.  244. 

Maryland.  —  See  Spuck  v.  Logan,  97  Md.  152, 
99  Am.  St.  Rep.  427. 

Michigan.  —  Ideal  Clothing  Co.  v.  Hazle,  126 
Mich.  262. 

Mississippi.  —  Jones  v.  Jones.  79  Miss.  261. 

Missouri. —  Davidson  v.  Dockery,  179  Mo. 
687;  Peters  Shoe  Co.  v.  Arnold.  82  Mo.  App.  r. 

Nebraska.  — ■  Missouri,  etc.,  Trust  Co.  v.  Rich- 
ardson, 57  Neb.  617;  Foley  v.  Doyle,  (Neb. 
1901)  95  N.  W.  Rep.  1067;  Adams  v.  Miller, 
(Neb.  1003)  94  N.  W.  Rep.  711. 

New  Jersey. —  Meyers  v.  Wedel,  (N.  J.  1904) 
57  Atl.  Rep.  1008. 

New  York.  —  Castleman  v.  Mayer,  55  N.  Y. 
App.  Div.  515,  affirmed  168  N.  Y.  354. 

North  Dakota.  —  Amundson  v.  Wilson,  1 1  N. 
Dak.  193. 

Ohio.  —  Detwiler  v.  Louison,  10  Ohio  Cir. 
Dec.  95. 

Oklahoma.  —  Blackwell  v.  Hatch,  13  Okla. 
169. 

West  Virginia.  —  Frye  v.  Miley,  54  W.  Va. 
324. 

Wisconsin.  —  Millers.  Drane,  122  Wis.  313. 

Filing  Transcript  of  Judgment  Obtained  in 
Another  County.  — ■  Where  an  insolvent  debtor 
made  a  conveyance  of  land  to  his  wife,  which 
was  in  part  voluntary,  transcripts  of  a  judgment 
rendered  in  another  county  need  not  first  be 
filed  in  the  county  wherein  such  land  is  situated 
in  order  to  entitle  the  judgment  creditor  to 
subject  to  the  payment  of  his  debt  so  much  of 
the  land  as  was  conveyed  without  consideration. 
Will='>  v.  Flack.  115  Iowa  51. 

318.    1.  Exception  —  When  Judgment  Impos- 


—  Hanks  v.  Hanks,  75 
and  Eng.  E,ncyc.  of 


sible  or  Unavailing.  —  Springfield  Grocery  Co. 
V.  Thomas,  3  Indian  Ter.  330  ;  Early  Times  Dis- 
tillery Co.  v.  Zeiger,  9  N.  Mex.  31  ;  Grunsfeld 
v.  Brownell,  (N.  Mex.  1904)  76  Pac.  Rep.  310; 
Frye  v.  Miley,  54  W.  Va.  324;  Mueller  v. 
Bruss,  1 12  Wis.  406. 

2.  Absconding  Debtor. 
Vt.  277,  citing  14  Am. 
Law  (2d  ed.)  318. 

3.  Nonresidence  of  Debtor.  —  Riverside  First 
Nat.  Bank  v.  Eastman,  144  Cal.  487;  Jones  v. 
Jones,  79  Miss.  261.  See  also  Patchen  v. 
Rofkar,  52  N.  Y.  App.  Div.  367,  affirming 
(Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  494. 

5.  Decease  of  Debtor.  —  See  Mallow  v.  Walker, 
115  Iowa  238,  91  Am.  St.  Rep.  158. 

In  New  York  it  is  provided  by  statute  that  "  a 
creditor  of  a  deceased  and  insolvent  debtor", 
having  a  claim  against  the  estate  of  such  debtor, 
exceeding  in  amount  the  sum  of  one  hundred  dol- 
lars, may,  without  obtaining  a  judgment  on  such 
claim,  *  *  *  for  tile  benefit  of  himself  and 
other  creditors  interested  in  said  estate,  dis- 
affirm, treat  as  void,  and  resist  any  act  done  or 
conveyance,  transfer,  or  agreement  made  in 
fraud  of  creditors,  or  maintain  an  action  to  set 
aside  such  act,  conveyance,  transfer,  or  agree- 
ment." Rosselle  v.  Klein,  42  N.  Y.  App.  Div. 
316. 

319.    2.  The  Alabama  Code.  —  Metcalf  v. 

Arnold,  132  Ala.  74;  Steiner  Land,  etc.,  Co.  v. 
King,  118  Ala.  546;  Freeman  v.  Pullen,  119  Ala. 

235- 

The  Maryland  »Act.  —  Sinclair  v.  Auxiliary 

Realty  Co.,  99  Md.  223. 

The  Tennessee  Code.  —  Dillard,  etc.,  Co.  v. 
Smith,  105  Tenn.  372. 

The  "West  Virginia  Code.  —  Foley  v.  Ruley,  50 
W.  Va.  158;  Geiser  Mfg.  Co.  v.  Chewning,  52 
W.  Va.  523  ;  Frye  v.  Miley,  54  W.  Va.  324.  • 

Other  Statutes.  —  In  Kentucky  a  statute  pro- 
vides that  it  shall  be  lawful  for  any  party  who 
may  be  aggrieved  thereby,  when  any  real  prop- 
erty has  been  fraudulently  conveyed,  trans- 
ferred, or  mortgaged,  to  file  in  a  court  having 
jurisdiction  of  the  subject-matter,  a  petition  in 
equity  against  the  parties  to  such  fraudulent 
transfer  or  conveyance  or  mortgage,  or  their 
representatives  or  heirs,  alleging  therein  the 
facts  showing  their  right  of  action  and  alleging 
such  fraud,  or  the  facts  constituting  it,  and  de- 
scribing such  property,  and  when  done  a  lis 
pendens  shall  be  created  upon  the  property  so 
described,  and  said  suit  shall  progress  and  be 
determined  as  other  suits  in  equity,  and  as 
though  it  had  been  brought  on  a  return  of  nulla 
bona  as  has  heretofore  been  required.  See 
Smith  v.  Curd,  (Ky.  1903)  72  S.  W.  Rep.  744. 

In  Maine,  by  virtue  of  a  statute  which  gives 
to  the  court  general  jurisdiction  in  bills  by 
creditors  to  reach  and  apply  in  payment  of  a 
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321.    cc  Blending  of  Legal  and  Equitable  Jurisdictions.  —  See  note  2. 

(b)  Sufficiency  of  Judgment  —  aa.  In  General  —  A  Justice's  Judgment. 


See 


note  4. 
322. 
323. 
321. 


cc.  Foreign  Judgments.  —  See  note  6. 
(c)  Conclusiveness  of  Judgment.  —  See  note  5- 
As  to  What  the  Judgment  Is  Conclusive.  —  See  note  I. 
(2)  Obtaining  Lien    upon   Property    Conveyed — (a)  Necessity  Of  — 
aa.  At  Common  Law.  —  See  note  2. 

32<3.     So  Equity  Will  Not  Enjoin  a  Defendant.  —  See  note  2. 

320.  (by  Mode  of  Obtaining  Lien  —  aa.  Judgment  and  Execution  —  Judgment  Binds 
Eeal  Property.  —  See  note  3. 

327.  Executioa  Must  Be  Sued  Out  Against  Personal  Property.  —  See  note  2. 

328.  bb.  Attachment.  —  See  note  1. 

329.  (3)  Exhaustion  of  Debtor's  Other  Property  —  (a)  Necessity  Of  — 
an.  When  Property  Fraudulently  Conveyed  Constitutes  a  Legal  Asset  —  Creditor  Must 
Exhaust  Debtor's  Other  Property. —  See  note  I. 

Creditor  Need  Not  Exhaust  Debtor's  Other  Property.  —  See  note  2. 

330.  See  note  2. 

Exhaustion  of  Collateral  Securities.  —  See  note  3. 


debt  any  property  or  interest  conveyed  in  fraud 
of  creditors,  it  has  been  held  that  an  equitable 
proceeding  lies  generally  to  reach  property  con- 
veyed in  fraud  of  creditors  without  prior  judg- 
ment and  levy  at  law.  Annis  v.  Butterfield,  99 
Me.  181. 

The  Wisconsin  Act  of  1901,  c.  '207,  allows 
contract  creditors  to  bring  suits  to  set  aside 
fraudulent  transfers.  No  reduction  of  the 
claims  to  judgment  is  necessary  as  a  condition 
precedent.  In  re  H.  G.  Andrae  Co.,  117  Fed. 
Rep.  561. 

321.  2.  Blending  of  Legal  and  Equitable 
Jurisdictions.  —  Kruger  v.  Walker,  1 1 1  Ga.  383. 

4.  Justice's  Judgment.  —  Compare  State  Ins. 
Co.  v.  Prestage,  116  Iowa  466,  holding  that  a 
judgment  of  a  justice  of  the  peace  will  not  sup- 
port a  creditor's  bill,  especially  where  the  land 
sought  to  be  subjected  lies  in  a  county  other 
than  that  in  which  the  judgment  was  obtained. 

322.  6.  Foreign  Judgment  Not  Sufficient.  — 
See  Guy  B.  Waite  Co.  v.  Otto,  (N.  J.  1903)  54 
Atl.  Rep.  425. 

323.  5.  Conclusiveness  of  Judgment.  — 
Lynch  v.  Burt,  (C.  C.  A.)  132  Fed.  Rep.  417. 

324.  1.  As  to  What  the  Judgment  Is  Con- 
clusive.—  Le  Herisse  v.  Hess,  (N.  J.  1904)  57 
Atl.  Rep.  808. 

2.  Creditor  Must  Have  Lien  upon  the  Property. 

—  Chicago  Bldg.,  etc.,  Co.  v.  I.  A.  Taylor  Rank- 
ing Co.,  (Kan.  1904)  78  Pac.  Rep.  808;  Wyman 
v.  Jensen,  26  Mont.  227  ;  Davidson  v.  Dorkery, 
179  Mo.  687  ;  Thompson  v.  Esty,  69  N.  H.  55  ; 
Guy  B.  Waite  Co.  v.  Otto,  (N.  J.  1903)  54  Atl. 
Rep.  425;  Meyers  v.  Wedel,  (N.  J.  1904)  57 
Atl.  Rep.  1008;  French  Lumbering  Co.  v.  Theri- 
ault,  107  Wis.  627,  81  Am.  St.  Rep.  856. 

325.  2.  Equity  Will  Not  Enjoin  Debtor  from 
Disposing  of  His  Property.  —  See  Herring-Hall- 
Marvin  Co.  v.  Kroeger.  23  Tex.  Civ.  App. 
672. 

320.    3.  Judgment  a  Lien  upon  Real  Property. 

—  Lazarus  Jewelry  Co.  v.  Steinhardt,  (C.  C.  A.) 
112  Fed.  Rep.  614;  Scott  v.  Aultman  Co..  211 
111.  612.  Compare  French  Lumbering  Co.  v. 
Theriault,  107  Wis.  627,  8r  Am.  St.  Rep.  856. 

A  Foreign  Judgment  Does  Not  Create  a  Lien 


on  the  property  fraudulently  conveyed.  Guy  B. 
Waite  Co.  v.  Otto,  (N.  J.  1903)  54  Atl.  Rep. 
425. 

327.  2.  Execution  Must  Be  Sued  Out  Against 
Personal  Property.  —  Frye  v.  Miley,  54  W.  Va. 
324- 

32S.  1.  Attachment  Sufficient  to  Secure  Equi- 
table Belief. — -Davidson  v.  Dockery,  179  Mo. 
687  ;  Wyman  v.  Jensen,  26  Mont.  227  ;  Thomp- 
son v.  Esty,  69  N.  H.  55  ;  Guy  B.  Waite  Co.  v. 
Otto,  (N.  J.  1903)  54  Atl.  Rep.  425;  Fleischner 
v.  McM  innville  First  Nat.  Bank,  36  Oregon 
553;  French  Lumbering  Co.  v.  Theriault,  107 
Wis.  627,  81  Am.  St.  Rep.  856. 

320.  1.  Creditor  Must  Exhaust  Debtor's  Other 
Property.  — Davis  v.  Yonge,  (Ark.  1905)  85  S. 
W.  Rep.  90  ;  Jackson  v.  Sayler,  30  Ind.  App.  72  ; 
Fa  rrar  v.  McNair,  65  Kan.  147  *  Ideal  Clothing 
Co.  v.  Hazle,  126  Mich.  262;  Bayley  v.  Bayley, 
66  N.  J.  Eq.  84;  Baker  v.  Potts,  73  N.  Y.  App. 
Div.  29  ;  Patchen  v.  Rofkar,  S2  N.  Y.  App.  Div. 
367,  atlirming  (Supm.  Ct.  Spec.  T.)  29  Misc. 
(N.  Y.)  494;  Blackwell  v.  Hatch,  13  Okla.  169; 
Reed  v.  Loney,  22  Wash.  433  ;  Preston-Parton 
Milling  Co.  v.  Horton,  22  Wash.  236, "79  Am.  St. 
Rep.  928. 

Search  for  Property  Outside  Jurisdiction  of  Court. 

—  A  creditor,  before  he  is  permitted  to  attack 
a  conveyance  which  he  conceives  to  be  fraudu- 
lent, is  not  obliged  to  search  the  entire  world 
for  unencumbered  property  out  of  which  to  make 
his  debt.  It  is  sufficient  if  he  finds  none  within 
the  jurisdiction  of  the  court  in  which  he  seeks 
to  set  aside  the  fraudulent  conveyance.  Rohrer 
V.  Snvder,  29  Wash.  199. 

2.  Creditor  Need  Not  Exhaust  Debtor's  Other 
Property.  — Metcalf  v.  Arnold,  132  Ala.  74; 
Wood  7;.  Potts,  140  Ala.  425  ;  Lazarus  Jewelry 
Co.  v.  Steinhardt,  (C.  C.  A.)  112  Fed.  Rep.  614 
(a  Georgia  case}  ;  French  v.  Commercial  Nat. 
Ra»k,  199  111.  213:  Scott  v.  Aultman  Co.,  211 
111.  612;  Lane  v.  Union  Nat.  Bank,  73  111.  App. 
299,  affirmed  177  III.  171.  69  Am.  St.  Rep.  216; 
Hoffman  t.  Kicfor,  10  Ohio  Cir.  Dec.  304. 

330.  2.  See  Foley  v.  Doyle,  (Neb.1901)  95 
N.  W.  Rep.  1067. 

3.  Spooner  v.  Travelers  Ins.  Co.,  76  Minn. 
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Jt?81K    bb.  When  Property  Fraudulently  Conveyed  Constitutes  an  Equitable  Asset. 

—  See  note  5. 

•  til  '1  .     i  b  1  Mode  of  Proof  —  Return  of  Execution  Nulla  Bona.  —  See  note  I . 
IJc'S'i.     Proof  of  Debtor's  Insolvency. —  See  note  I. 

c  Who  May  Institute  the  Action  —  (1)  Creditors.  —  See 

notes  2,  3. 

M'XX.  (2)  Those  Representing  or  Standing  in  the  Place  of  Creditors  — 
(a)  Exacutors  and  Administrators  of  Fraudulent  Grantor  —  At  Common  Law.  —  See  note  2. 

Jill  1.     But  by  Statute.  —  See  note  1. 

If  the  Executor  or  Administrator  Refuses.  —  See  note  2. 

<B!t«~».  (b)  Trustees  and  Assignees  in  Bankruptcy  —  By  the  Express  Provision  of  the  Bank- 
rupt Law.  —  See  note  I. 


77  Am.  St.  Rep.  651  ;  Sun  L.  Assur.  Co.  v. 
Elliott,  31  Can.  Sup.  Ct.  91. 

330.  5.  When  Property  Is  an  Equitable  Asset. 

— ■  Spooner  v.  Travelers  Ins.  Co.,  76  Minn.  311, 
77  Am.  St.  Rep.  651  ;  Thompson  v.  Esty,  69  N. 
H.  55- 

331.  1.  Mode  of  Proof —  Return  of  Execution 
Nulla  Bona  —  I  ova.  — ■  See  Baxter  v.  Pritchard, 
1 1 3  Iowa  422. 

Kansas.  —  Beery  v.  Naylor,  65  Kan.  368 ; 
Breitkreutz  v.  National  Bank,  (Kan.  1905)  79 
Pac.  Rep.  686. 

Minnesota.  —  Spooner  v.  Travelers  Ins.  Co., 
76  Minn.  311,  77  Am.  St.  Rep.  651.  See  also 
Frybcrger  v.  Berven,  88  Minn.  311. 

Nebraska.  —  Coffield  v.  Parmenter,  (Neb. 
1901)  96  N.  W.  Rep.  283. 

Neiv  York.  —  Baker  v.  Potts,  73  N.  Y.  App. 
Div.  29. 

Oklahoma.  —  See  Blackwell  v.  Hatch,  13 
Okla.  169. 

Washington.  —  Reed  v.  Loney,  22  Wash. 
433- 

Wisconsin.  —  Weber  v.  Weber,  90  Wis.  467  ; 
French  Lumbering  Co.  v.  Theriault,  107  Wis. 
627,  81  Am.  St.  Rep.  856;  Ellis  v.  Southwestern 
Land  Co.,  108  Wis.  313,  81  Am.  St.  Rep.  909; 
Oppenheimer  v.  Collins,  115  Wis.  283. 

Foundation  of  Rule.  —  In  Nebraska  Nat.  Bank 
v.  Hallowell,  63  Neb.  309,  the  court  said  :  "  The 
rule  seems  to  be  founded  in  reason  that  in  a 
judgment  creditor's  bill  to  set  aside  a  fraudulent 
conveyance  the  return  of  the  sheriff  to  the 
execution  upon  the  judgment  nulla  bona  is  con- 
clusive of  the  fact  that  the  creditor  has  ex- 
hausted his  legal  remedies.  It  would  be  of  no 
avail  to  ask  him  to  do  more  than  this." 

In  Kentucky  a  statutory  provision  requiring 
the  return  of  an  execution  nulla  bona  before  the 
institution  of  a  suit  in  equity  by  creditors  to 
subject  property  of  a  debtor  fraudulently  con- 
veyed to  the  satisfaction  of  their  judgments  has 
been  repealed.  O'Kane  v.  Vinnedge,  108  Ky. 
34;  Locheim  v.  Eversole,  (Ky.  1902)  70  S.  W. 
Rep.  661. 

In  Wisconsin  the  holder  of  a  judgment  which 
is  not  yet  a  lien,  in  order  to  set  aside  fraudu- 
lent conveyances,  so  that  a  lien  may  attach, 
must  generally  allege  and  show  issue  and  un- 
satisfied return  of  an  execution.  But  one  hav- 
ing a  specific  lien,  by  judgment  or  otherwise, 
may  maintain  suit  to  remove  fraudulent  or  in- 
valid obstacles  standing  in  the  way  of  its 
enforcement  without  such  preliminary.  Level 
Land  Co.  No.  3  v.  Sivyer,  it2  Wis.  442.  See 
also  Mueller  v.  Bruss,  112  Wis.  406.  . 


Return  of  Execution  Unsatisfied  Not  Conclusive 
Evidence  of  Insolvency,  —  In  an  action  to  set 
aside  a  fraudulent  conveyance,  a  judgment  and 
a  return  of  execution  thereon  unsatisfied  is 
strong  but  not  conclusive  evidence  of  insolvency. 
Mauney  v.  Hamilton,  132  N.  Car.  295. 

332.  1.  Proof  of  Debtor's  Insolvency. —  Bur- 
lington Protestant  Hospital  Assoc.  v.  Gerlinger, 
111  Iowa  293;  Wiltse  v.  Flack,  115  Iowa  51; 
Bates  v.  Drake,  28  Wash.  447. 

2.  Single  Creditor  May  Bring  Bill.  — ■  Nebraska 
Nat.  Bank  v.  Hallowell,  63  Neb.  309 ;  Perrine 
v.  Perrine,  63  N.  J.  Eq.  483  ;  Parkersburg  First 
Nat.  Bank  v.  Prager,  50  W.  Va.  660. 

3.  Several  Judgment  Creditors  May  Unite  in 
One  Bill.  —  Anderson  v.  Lassen  County  Bank, 
140  Cal.  695  ;  Marx  v.  Meyer,  50  La.  Ann.  1229  ; 
Morehouse  v.  Kissam,  58  N.  J.  Eq.  364;  Fleisch- 
ner  v.  McMinnville  First  Nat.  Bank,  36  Oregon 
553;  Ferst  v.  Powers,  64  S.  Car.  221. 

333.  2.  Executors  and  Administrators  of  the 
Fraudulent  Grantor.  —  Mallow  v.  Walker,  115 
Iowa  238,  91  Am.  St.  Rep.  158;  Sayle  v.  Guar- 
antee Sav.,  etc.,  Co.,  25  Ohio  Cir.  Ct.  503  ;  Wil- 
liam J.  Lemp  Brewing  Co.  v.  La  Rose,  20  Tex. 
Civ.  App.  S7S  ;  Burges  v.  New  York  L.  Ins.  Co., 
(Tex.  Civ.  App.  1899)  53  S.  W.  Rep.  602. 

Contra.  —  Thompson  v.  Esty,  69  N.  H.  56 ; 
Cook  v.  Lee,  72  N.  H.  569. 

334.  1.  Statutes  Permitting  Executors  and 
Administrators  to  Impeach  Decedent's  Conveyances. 
— ■  Ackerman  v.  Merle,  137  Cal.  169;  Aigelttng- 
er  v.  Einstein,  T43  Cal.  609,  101  Am.  St.  Rep. 
131  ;  Sayle  v.  Guarantee  Sav.,  etc.,  Co.,  25  Ohio 
Cir.  Ct.  503  ;  Walter  v.  Hartman,  (Tenn.  1902) 
67  S.  W.  Rep.  476.  See  also  Schwalber  v. 
Ehman,  62  N.  J.  Eq.  314. 

The  Receiver  of  an  Insolvent  Corporation  may 
institute  an  action  in  behalf  of  creditors  in 
Connecticut.    Curtis  v.  Lewis,  74  Conn.  367. 

Effect  of  Statute  on  Rights  of  Creditors.  —  The 
Ohio  statute  giving  to  executors  and  administra- 
tors the  ri<?ht  to  prosecute  an  action  to  subject 
property  fraudulently  conveyed  by  the  intestate 
to  the  claims  of  creditors  was  not  intended  to 
take  away  the  right  of  the  creditors  themselves 
to  prosecute  such  an  action.  Hoffman  v.  Kiefer, 
10  Ohio  Cir.  Dec.  304. 
,  2.  Refusal  of  Executor  —  Creditor  May  Bring 
Suit.  —  Campbell  v.  Heiland,  55  N.  Y.  App. 
Div.  95. 

335.  1.  Assignees  in  Insolvency  May  Avoid 
Fraudulent  Conveyances.  —  Risers  v.  Whitaker, 

Mich.  327;  Schmitt  v.  Dahl.  88  Minn.  506: 
Cox  v.  Wall.  132  N.  Car.  730;  Mueller  v.  Bruss, 

1 13  Wis.  406. 
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336.  (c)  Receivers  in  Supplementary  Proceedings.  —  See  note  I. 

337.  (f)  Surety  Subrogated  to  Creditor's  Rights,  — See  note  7. 
(g)  Assignees  of  Claims.  —  See  note  8. 

339.  e.  Decree  and  Distribution  —  (i)   The  Decree  —  (b)  Decree 

Setting  Aside  the  Fraudulent  Conveyance.  —  See  note  4. 

340.  Conveyance  Must  Not  Be  Annulled  in  Toto,  —  See  note  I. 

34 1 .  (e)  Personal  Judgment  Against  Fraudulent  Grantee  —  aa.  In  General.  —  See 

note  2. 

bb.  Proceeds  or  Value  of  the  Property.  —  See  note  4. 
343.    cc.  Rents  and  Profits.  — See  note  I. 

Time  from  Which  Rent  Accrues.  —  See  note  2. 

343.  Insurance.  —  See  notes  I,  2. 
dd.  Interest.  —  See  note  3. 

344.  (g)  Allowances  and  Credits  —  aa.  Consideration  Paid  or  Debt  Actually  Due  — 
(ad)  When  Fraud  Is  Actual  and  Certain  —  Consideration  Paid.  —  See  note  5- 

345.  See  note  2. 

Removing  Incumbrances.  —  See  note  3. 


336.  1.  Receiver  in  Supplementary  Proceed- 
ings. —  Harrison  v.  Obermeyer,  etc.,  Brewing 
Co.,  64  N.  Y.  App.  Div.  499. 

337.  7.  Ellis  v.  Southwestern  Land  Co.,  108 
Wis.  313,  81  Am.  St.  Rep.  909. 

8.  Assignees  of  Claims.  —  Noble  v.  McKeith, 
127  Mich.  163. 

Assignee  of  Judgment. —  Where  a  judgment 
creditor  assigns  the  judgment  his  assignee  may 
maintain  an  action  against  the  judgment  debtor 
to  set  aside  a  conveyance  made  in  fraud  of  the 
assignor.  Rose  v.  Dunklee,  12  Colo  App.  403. 

339.  4.  Directing  that  Property  Be  Sold.  — 
The  rule  is  well  settled  that,  in  an  action  by 
creditors,  in  a  court  of  equity,  assailing  a  fraudu- 
lent transfer  of  property,  the  court  may  by  its 
decree  direct  that  the  property  be  sold  upon 
an  order  of  sale  instead  of  an  execution.  The 
creditor,  having  already  been  hindered  in  the 
collection  of  his  debt,  ought  not,  as  a  general 
proposition,  to  be  further  delayed  by  being  com- 
pelled to  resort  to  an  execution.  McNally  V. 
White,  154  Ind.  171. 

340.  1.  Conveyance  Not  to  Be  Annulled  In 
Toto. —  Grosse  v.  Sweet,  89  111.  App.  418,  af- 
firmed 188  111.  555. 

341.  2.  When  Personal  Judgment  Against 
Fraudulent  Grantee  Cannot  Be  Rendered.  —  Wise 
v.  Praff,  98  Md.  576 ;  Harrison  v.  Obermeyer, 
etc.,  Brewing  Co.,  64  N.  Y.  App.  Div.  499. 

4.  Proceeds  or  Value  of  the  Property.  —  Met- 
calf  v.  Arnold,  132  Ala.  74;  Bigby  v.  Warnock, 
115  Ga.  390,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  341  ;  Best  v.  Fuller,  etc.,  Co.,  185 
111.  43;  Morrison  v.  Houck.  (Iowa  1903)  93  N. 
W.  Rep.  593  ;  Selz  v.  Hocknell,  63  Neb.  503  ; 
German  Bank  v.  Haller,  101  Tenn.  83;  Dillard, 
etc.,  Co.  v.  Smith,  105  Tenn.  372  :  Wheeler  v. 
Giddens,  (Tenn.  Ch.  1900)  59  S.  W.  Rep. 
181. 

Where  a  Husband  and  Wife  Confederate  to  de- 
fraud creditors  by  transferring  property  of  the 
husband  to  the  wife,  and  such  property  is  sold 
to  an  innocent  third  party,  so  that  it  cannot 
be  reached  by  the  creditors  of  the  husband,  a 
personal  judgment  may  be  entered  against  the 
wife  for  the  proceeds  of  such  sale,  provided  it 
appears  or  is  fairly  to  be  presumed  that  she 
still  retains  such  proceeds,  or  her  separate  es- 


tate has  had  the  benefit  thereof.  Sheldon  v. 
Parker,  66  Neb.  634,  modifying  66  Neb.  610. 

If  the  Fraudulent  Vendee  Disposes  of  the  Goods 
for  Less  than  They  Were  Worth,  recovery  in  a 
creditor's  suit  is  not  to  be  limited  to  the  pro- 
ceeds, but  he  may  be  charged  with  their  full 
value.    Hargreaves  v.  Tennis,  63  Neb.  356. 

34:2.  1.  Liability  for  Rents  and  Profits.  — 
Kinmonth  v.  White,  (N.  J.  1900)  47  Atl.  Rep.  r. 
See  also  Needles  v.  Ford,  167  Mo.  495. 

2.  Liability  Dates  from  Possession.  —  Burne  v. 
Partridge,  61  N.  J.  Eq.  437,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  342. 

343.  1.  Insurance  Money.  —  Steinmeyer  v. 
Steinmeyer,  64  S.  Car.  421,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  343. 

2.  Steinmeyer  v.  Steinmeyer,  64  S.  Car.  421, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
343- 

3.  Liability  for  Interest.  —  Hargreaves  v. 
Tennis,  63  Neb.  356. 

Interest  on  Accounts  Collected.  —  A  fraudulent 
purchaser  of  a  stock  of  goods  and  book  accounts 
is  liable  for  interest  on  all  accounts  collected 
from  the  date  of  such  collection.  Armour  Pack- 
ing Co.  v.  London,  53  S.  Car.  539. 

344.  5.  Fraudulent  Grantee  Cannot  Claim 
Credit  for  Consideration  Paid.  —  Burt  v.  Gotzian, 
(C.  C.  A.)  102  Fed.  Rep.  937;  Livingston  v. 
Swofford  Bros.  Dry  Goods  Co.,  12  Colo.  App. 
331  ;  Biggins  v.  Lambert,  213  III.  625,  104  Am. 
St.  Rep.  238;  Weiser  v.  Weisel,  (Supm.  Ct. 
Spec.  T.)  5  N.  Y.  Annot.  Cas.  196;  Weiser  v. 
Kling.  38  N.  Y.  App.  Div.  266  ;  Salemonson  v. 
Thompson,  13  N.  Dak.  182.  See  also  Varnum 
v.  Bolton  Shoe  Co.,  87  N.  Y.  App.  Div.  622,  84 
N.  Y.  Supp.  967  ;  Garvin  v.  Garvin,  55  S.  Car. 
360;  Timms  v.  Timms,  54  W.  Va.  414. 

No  Credit  for  Articles  Stolen.  —  The  vendee  in 
a  fraudulent  conveyance  is  not  entitled  to  credit 
in  a  creditors'  suit  for  articles  included  in  the 
conveyance  which  were  stolen  from  him  while 
he  held  thereunder.  Hargreaves  v.  Tennis,  63 
Neb.  356. 

345.  2.  Bigby  v.  Warnock.  115  Ga.  396, 
quoting  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  345- 

3.  Discharge  of  Incumbrances.  —  Burt  v.  Got- 
zian, (C.  C.  A.)  102  Fed.  Rep.  937:  Lynch  v. 
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3  1.1.     Dobt  Actually  Due.  —  See  note  4. 

(bb)  When  Fraud  Is  Merely  Constructive  or  Proof  Inconclusive  —  When  Fraud  Is 
Merely  Constructive.  —  See  note  6. 

3  17.    bb.  tMPROA  ements  —  When  Fraud  Is  Constructive.  —  See  note  I. 

cc.  Application  ok  Proceeds  to  Grantor's  Debts-  —  See  note  2. 
(2)  Distribution  of  Fund  Among  Creditors  —  (a)  Priorities  Between 
Existing  Creditors  — aa.  Suits  BY  Single  Creditors.  —  See  note  4. 
IS  l!>.     Priority  of  Judgments.  —  See  note  2. 

J8.10.     (bj  Eight  of  Fraudulent  Grantee  to  Participate.  —  See  note  I. 

(c)  Right  of  Subsequent  Creditors  to  Participate.  —  See  note  3. 
(f)  Disposition  of  Surplus.  —  See  note  6. 

3.11.  4.  By  Garnishment  and  Trustee  Process  —  b.  What  Property  May 
V>\.  KKACIIKD  15V  GARNISHMENT  —  Proceeds  of  Land.  —  See  note  4. 

3*13.    6.   Statutes  of  Limitations  at   Law  and  Staleness  in  Equity  — 

a.  General  Principles  —  Actions  at  Law.  —  See  note  2. 
Laches.  —See  note  5. 
3.14.    b.  When  Time  Begins  to  Run  —  (2)  From  Discovery  of  the 
Fraud —  (a)  In  General.  —  See  note  2. 


Burt,  (C.  C.  A.)  132  Fed.  Rep.  417;  Morley  v. 
Stringer,  133  Mich.  690. 

345.  4.  Fraudulent  Conveyance  No  Security 
for  Debt  Actually  Due.  —  Levy  v.  Hamilton,  68  N. 
Y.  App.  Div.  277. 

6.  When  Fraud  Is  Merely  Constructive  — 
United  States.  —  Lynch  v.  Burt,  (C.  C.  A.)  132 
Fed.  Rep.  417. 

Indiana. —  Marmon  v.  White,  151  Ind.  445. 

lozca.  —  Cox  v.  Collis,  109  Iowa  270.  See 
also  Wiltse  v.  Flack,  115  Iowa  51. 

Kentucky.  —  Diamond  Coal  Co.  v.  Carter 
Dry-Goods  Co.  (Ky.  1899)  49  S.  W.  Rep.  438; 
Chinn  v.  Curtis,  (Ky.  1903)  71  S.  W.  Rep.  923; 
Botts  v.  Botts,  (Ky.  1903)  74  S.  W.  Rep.  1093. 

New  Jersey.  —  Gnichtel  v.  Jewell,  (N.  J. 
1898)  41  Atl.  Rep.  227;  Kinmonth  v.  White, 
(N.  J.  1900)  47  Atl.  Rep.  1.  See  also  O'Connor 
V.  Williams,  (N.  J.  1902)  53  Atl.  Rep.  550. 

Tennessee.  —  Carpenter  v.  Scales,  (Tenn. 
Ch.  1897)  48  S.  W.  Rep.  249.  See  also  Rosen- 
baum  v.  Davis,  (Tenn.  Ch.  1898)  48  S.  W.  Rep. 
706. 

Subrogation.  —  When  a  conveyance  is  set 
aside  as  fraudulent  as  to  creditors,  the  fraudu- 
lent vendee  in  such  conveyance,  who  has  paid 
a  vendor's  lien  on  the  land  conveyed  as  part  of 
the  consideration  for  the  fraudulent  purchase, 
will  be  subrogated  to  the  rights  of  the  original 
holder  of  the  vendor's  lien  against  the  land. 
Kimhle  v.  Wotring,  48  W.  Va.  412. 

3S7.  1.  When  Fraud  Is  Constructive.  — 
Kinmonth  v.  White,  (N.  J.  1900)  47  Atl.  Rep.  1. 
See  also  McWilliams  v.  Thomas,  (Tex.  Civ. 
App.  1903)  74  S.  W.  Rep.  596;  Morley  v. 
Stringer,  133  Mich.  690. 

The  Mortgagee  May  Be  Reimbursed  for  Taxes 
paid  on  property  fraudulently  mortgaged,  upon 
the  mortgage  being  cancelled.  Lamb  v.  Mc- 
Intire,  183  Mass.  367. 

Allowance  for  Taxes  Paid  and  Improvements.  — 
See  Daisy  Roller  Mills  v.  Ward,  6  N.  Dak.  317. 

2.  Application  of  Proceeds  of  Sale.  —  Bigby  v. 
Warnock,  115  Ga.  396,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  347. 

So  the  grantee  will  be  released  if  without 
selling  the  property  he  pays  to  the  bona  fide 
creditors  of  the  grantor  its  fair  and  reasonable 


value.  Cottingham  v.  Greely  Barnham  Grocery 
Co.,  129  Ala.  200,  87  Am.  St.  Rep.  58. 

4.  Priority  of  Payment  Secured  by  Diligence. 
• — ■  Lane  v.  Union  Nat.  Bank,  75  111.  App.  299, 
affirmed  177  111.  171,  69  Am.  St.  Rep.  216; 
Thompson  v.  Williamson,  67  N-.  J.  Eq.  224, 
ciimg  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
347.  But  see  Parkersburg  First  Nat.  Bank  v. 
Prager,  50  W.  Va.  660,  explaining  Cumberland 
First  Nat.  Bank  v.  Parsons,  42  W.  Va.  137; 
Foley  v.  Ruley,  50  W.  Va.  158;  Geiser  Mfg. 
Co.  v.  Chewning,  52  W.  Va.  523. 

349.  2.  Priority  of  Judgments.  —  In  West 
Virginia,  when  all  the  creditors  assailing  a 
fraudulent  or  voluntary  conveyance  are  judg- 
ment creditors,  the  lien  of  each  dates  from  the 
time  he  obtained  his  judgment,  and  not  from 
the  date  of  the  filing  of  the  bill,  answer,  or 
petition  attacking  the  fraudulent  or  voluntary 
conveyance,  and  the  priorities  among  them  must 
be  settled  according  to  the  dates  of  their  judg- 
ments.   Foley  v.  Ruley,  50  W.  Va.  158. 

350.  1.  Fraudulent  Grantee  Cannot  Partici- 
pate When  Fraud  Is  Actual.  —  See  Downs  v.  Mil- 
ler, 95  Md.  602. 

3.  Subsequent  Creditors  May  Participate  in  Dis- 
tribution. —  Ilfeld  v.  De  Baca,  (N.  Mex.  1905) 
79  Pac.  Rep.  723. 

6.  Disposition  of  Surplus.  —  Tully  v.  Tully.  137 
Cal.  60  ;  Fleischner  v.  McMinnville  First  Nat. 
Bank,  36  Oregon  553. 

351.  4.  Proceeds  of  Personal  Property.  — 
Where  personal  property  fraudulently  trans- 
ferred has  been  sold  the  proceeds  of  the  sale 
may  be  reached  by  garnishment  sued  out  by  the 
defrauded  creditors.  Wells,  etc.,  Grocery  Co. 
v.  Clark,  79  Mo.  App.  401.  And  see  generally 
the  title  Garnishment,  790.  2  et  seq. 

353.  2.  Statute  Will  Bar  Recovery  of  Prop- 
erty Fraudulently  Conveyed. —  Brasie  v.  Minne- 
apolis Brewing  Co.,  87  Minn.  456,  94  Am.  St. 
Rep.  709. 

5.  Laches  and  Neglect. — Gay  v.  Havermale,  27 
Wash.  390.  See  also  Stubblefield  v.  Gadd,  112 
Iowa  681. 

354.  2.  Time  Runs  from  Discovery.  —  Rose  v. 

Dunklee,  12  Colo.  App.  403;  Fox  v.  Lipe,  14 
Colo.  App.  258;  Donaldson  v.  Jacobitz,  67  Kan, 
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355. 

356. 

note  2. 
357. 


(b)  Negligence  in  Not  Discovering.  —  See  notes  I,  2. 

(c)  Allegation  and  Proof  of  Diligence  —  Allegation.  —  See  note  3. 

VIII.  Change  of  Possession  —  1.  Necessity  For  —  In  General.  —  See 


Delivery  Required  by  Statute.  —  See  note  I. 

2.  Effect  of  Retention  of  Possession  or  Apparent  Title  by  Vendor  — 

b.  As  Fraud  Per  Se,  or  Conclusive  Evidence  of  Fraud.  —  See  note  2. 


244;  Green  v.  Salmon,  (Ky.  190 1)  63  S.  W. 
Rep.  270 ;  Brasie  v.  Minneapolis  Brewing  Co., 
87  Minn.  456,  94  Am.  St.  Rep.  709  ;  Minneapolis 
Threshing  Mach.  Co.  v.  Jones,  89  Minn.  184; 
Syracuse  Third  Nat.  Bank  v.  Keeffe,  (Supm. 
Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  400,  affirmed 
55  N.  Y.  App.  Div.  640  ;  Vodrie  v.  Tynan,  (Tex. 
Civ.  App.  1900)  57  S.  W.  Rep.  680;  Deering  v. 
Holcomb,  26  Wash.  588. 

Modification  of  Rule. —  In  Blackwell  v.  Hatch, 
13  Okla.  171,  the  court  said:  "  It  is  a  common 
expression  that  the  statute  of  limitation  runs 
from  the  discovery  of  the  fraud,  and  this  is  the 
general  rule.  But,  like  all  general  rules,  it  has 
its  exceptions.  For  instance,  suppose  that  A 
holds  a  note  against  B,  which  will  mature  in 
four  years,  and  B  fraudulently  conveys  all  of  his 
property  to  a  third  person,  to  defraud  A.  The 
statute  will  not  rim  against  A  before  the  ma- 
turity of  his  note,  because  he  would  not  be  en- 
titled to  judgment  in  a  court  of  law  before  that 
time;  and  a  creditor's  bill  cannot  be  maintained 
until  after  judgment  is  recovered  on  the  debt 
in  a  court  of  law,  and  an  execution  returned, 
'  No  property  found.'  Counsel  for  appellant 
assume  that  the  statute  begins  to  run  as  soon 
as  the  fraudulent  act  is  committed.  This  is  not 
always  true,  as  before  stated.  At  any  rate, 
the  commission  or  even  the  discovery  of  the 
fraud  does  not  start  the  statute  to  running,  un- 
less under  the  conditions  then  existing  a  credit- 
or's cause  of  action  accrues." 

Reduction  of  Claim  to  Judgment. —  Under  the 
Nebraska  statute  the  fact  that  the  creditor's 
claim  has  not  be«n  reduced  to  judgment  does 
not  prevent  the  statute  of  limitation  from  begin- 
ning to  run  upon  the  discovery  of  the  fraud. 
State  Bank  v.  Frey,  (Neb.  1902)  91  N.  W.  Rep. 
239- 

But  under  the  Montana  statute  prescribing  a 
limitation  of  two  years  and  providing  that  the 
cause  of  action  is  not  to  be  deemed  to  have  ac- 
crued until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  fraud  or  mistake, 
it  is  held  that  the  cause  of  action  does  not  arise 
until,  at  the  least,  the  creditor  has  obtained 
judgment  against  the  debtor.  Finch  v.  Kent,  24 
Mont.  268. 

In  Ohio  a  statute  provides  that  suits  brought 
on  account  of  fraud  shall  be  commenced  within 
four  years  from  its  discovery.  Boies  v.  John- 
son, 25  Ohio  Cir.  Ct.  331-  This  is  held  to 
apply  to  suits  to  set  aside  deeds  for  constructive 
as  well  as  for  actual  fraud.  Stivens  v.  Sum- 
mers. 68  Ohio  St.  421. 

355.  1.  Constructive  Notice. —  Rose  v.  Dunk- 
lee,  12  Colo.  App.  403  ;  Vodrie  v.  Tynan,  (Tex. 
Civ.  App.  1900)  57  S.  W.  Rep.  680. 

Constructive  Notice  to  the  Creditor's  Attorney 
binds  the  creditor.  Deering  v.  Holcomb,  26 
Wash.  $88. 

2.  The  Recording  of  a  Deed  is  only  notice  of  its 


execution  and  contents,  and  is  not  notice  of  the 
fraud.  Donaldson  v.  Jacobitz,  67  Kan.  246, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
355  ;  Stivens  v.  Summers,  68  Ohio  St.  421. 

3.  Allegation  of  Diligence. —  State  Bank  v. 
Frey,  (Neb.  1902)  91  N.  W.  Rep.  239;  Newman 
Grove  State  Bank  v.  Linderholm,  (Neb.  1903) 
94  N.  W.  Rep.  616. 

Presumption  as  to  When  Statute  Commenced  to 
Run.  —  Where  nothing  to  the  contrary  appears 
it  will  be  presumed  that  the  statute  of  limita- 
tions commenced  to  run  on  the  day  when  the 
fraud  was  committed.  Minneapolis  Threshing 
Mach.  Co.  v.  Jones,  89  Minn.  184. 

356.  2.  Necessity  for  Change  of  Possession.  — 
Dooley  v.  Pease,  (C.  C.  A.)  88  Fed.  Rep.  446, 
affirmed  180  U.  S.  126  (decided  in  the  Illinois 
circuit)  :  Morse  v.  Velzy,  123  Mich.  532;  Castle- 
man  v.  Mayer,  55  N.  Y.  App.  Div.  513,  affirmed 
168  N.  Y.  354;  New  York  County  Nat.  Bank 
v.  American  Surety  Co.,  69  N.  Y.  App.  Div. 
153,  affirmed  174  N.  Y.  544;  McCullough  v. 
Willey,  192  Pa.  St.  176;  Barlow  v.  Fox,  203  Pa. 
St.  114;  White  v.  Gunn,  205  Pa.  St.  229;  Lehr 
v.  Brodbeck,  12  York  Leg.  Rec.  (Pa.)  142,  192 
Pa.  St.  53s;  McGee  v.  Wells,  52  S.  Car.  472. 

Publication  of  Notice  of  Sale  in  Newspaper 
is  not  equivalent  to  a  change  of  possession  in 
the  absence  of  a  statute  to  the  contrary.  Har- 
rington v.  Blanchard,  70  N.  H.  597. 

357.  1.  Delivery  Required  by  Statute  — 
California.  —  McKee  Stair  Bldg.  Co.  v.  Martin, 
126  Cal.  557;  Riebli  v.  Husler,  137  Cal.  xix,  69 
Pac.  Rep.  1061. 

Colorado. —  Hendrie,  etc.,  Mfg.  Co.  v.  Col- 
lins, 29  Colo.  102;  Israel  v.  Day,  17  Colo.  App. 
200  ;  Jones  v.  Mackenzie  Bros.  Wall  Paper,  etc., 
Co.,  19  Colo.  App.  121  ;  Beaman  v.  Stewart,  19 
Colo.  App.  226;  Hugus  v.  Hardenburg,  19  Colo. 
App.  464. 

Idaho.  —  Couch  v.  Montgomery,  6  Idaho  669  ; 
Simons  v.  Daly,  9  Idaho  87  ;  Rapple  v.  Hughes, 
(Idaho  1904)  77  Pac.  Rep.  722. 

Mcntma. —  Finch  v.  Kent.  24  Mont.  268. 

Oklahoma.  —  Walters  v.  Ratliff,  10  Okla.  262; 
Swartzburg  v.  Dickerson,  12  Okla.  566;  Enid 
First  Nat.  Bank  v.  Yeoman,  14  Okla.  626. 

Whether  the  Transaction  Was  Bona  Fide  or 
Whether  Creditors  Had  Knowledge  of  It  is 
wholly  immaterial  on  the  question  of  necessity 
of  change  of  possession  where  a  statute  pro- 
vides for  such  a  change.  Willis  v.  Roberts.  18 
Colo.  App.  149:  Helgert  v.  Stewart,  (Colo.  App. 
1904)  77  Pac.  Rep.  1091. 

Subsequent  as  Well  as  Prior  Creditors  Affected. 
—  In  Michigan  and  Minnesota  it  is  held  that 
the  statute  requiring  delivery  affects  subsequent 
creditors  of  the  vendor  as  well  as  prior  credit- 
ors. Williams  v.  Brown.  (Mich.  1904)  too  N. 
W.  Rep.  786;  Flanigan  7'.  Pomeroy,  85  Minn. 
264. 

2.  Fraud  Per  Se  or  Ground  for  Conclusive  Pre- 
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Sec  note 
301. 
305. 

300. 
307. 

Tending  to 
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30!>. 


Exceptions.  —  See  note  5. 

See  note  4. 

c  As  Prima  Facie  Evidence  of  Fraud  —  (i)  Rule  Stated. — 


5- 


Public  Sales.  —  See  note  I. 
Glioses  in  Action.  —  See  note  2. 

(2)  Burden  of  Proof., —  See  note  6. 

(3)  A  Question  for  the  fury.  —  See  note  I. 

(5)  How  Presumption  of  Fraud  May  Be  Rebutted  —  Circumstances 
Rebut  Presumption.  —  See  notes  8,  9. 

See  note  I. 

Where  Parties  Reside  Together.  —  See  note  5. 

d.  Doctrine  as  to  Real  Property.  —  See  notes  2,  3. 


sumption  of  Fraud  —  California.  —  Roberts  v. 
Burr,  (Cal.  1898)  54  Pac.  Rep.  849. 

Illinois. — In  re  Pease  Car,  etc.,  Works,  134 
Fed.  Rep.  919  (a  case  decided  in  the  Illinois 
circuit),  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  358  [357]  ;  Davis  v.  Shepherd, 
87  111.  App.  467 ;  Morris  v.  Coombs,  109  111. 
App.  176. 

Missouri.  —  Steppacher  v.  Saunders,  74  Mo. 
App.  475  :  Mitchell  v.  Tinsley,  83  Mo.  App.  586; 
Bowles  Live  Stock  Commission  Co.  v.  Hunter, 
91  Mo.  App.  418. 

Montana.  —  Finch  v.  Kent,  24  Mont.  268. 

Oklahoma.  —  Swartzburg  v.  Dickerson,  12 
Okla.  566;  Walters  v.  Ratliff,  10  Okla.  262. 

The  Taking  and  Filing  of  a  Bill  of  Sale  by  the 
grantee  does  not  in  Oklahoma  prevent  the  court 
from  conclusively  presuming  fraud.  Washburn 
v.  Oates,  14  Okla.  5. 

360.  6.  Property  Sold  under  Exeoution.  — 
Matteucci  v.  Whelan,  123  Cal.  312,  69  Am.  St. 
Rep.  60. 

361.  4.  Recording  Bill  of  Sale  Not  Equivalent 

to  Change  of  Possession.  —  In  Missouri,  where  no 
statute  provides  that  absolute  sales  of  personal 
property  shall  be  recorded,  the  recording  of  a 
bill  of  sale  is  not  equivalent  to  a  change  of 
possession.  Mitchell  v.  Tinsley,  83  Mo.  App. 
586. 

5.  Retention  of  Possession  Prima  Facie  Evidence 
of  Fraud — United  States. —  Stelling  v.  G.  W. 
Jones  Lumber  Co.,  (C.  C.  A.)  116  Fed.  Rep.  261. 

Alabama.  —  Ward  v.  Shirley,  131  Ala.  568; 
Teague  v.  Bass,  131  Ala.  422. 

Georgia.  —  Ross  v.  Cooley,  113  Ga.  1047. 

Michigan.  —  Williams  v.  Brown,  (Mich.  1904) 
100  N.  W.  Rep.  786. 

Minnesota.  — ■  Flanigan  v.  Pomeroy,  85  Minn. 
264. 

New  Hampshire.  —  Thompson  v.  Esty,  69  N. 

H.  55- 

New  Mexico.  —  Heisch  v.  Bell,  11  N.  Mex. 

52.3- 

New  York.  —  Vogedes  v.  Beakes.  38  N.  Y. 
App.  Div.  380 ;  Robinson  V.  Hawley,  45  N.  Y. 
App.  Div.  287;  Shidlovsky  v.  Gorman,  51  N.  Y. 
App.  Div.  253;  Schidlower  v.  McCafferty.  85 
N.  Y.  App.  Div.  493  ;  Menken  v.  Baker.  40  N. 
Y.  App.  Div.  609,  affirmed  166  N.  Y.  628. 

South  Carolina.  —  McElwee  v.  Kennedy,  56 
S.  Car.  154;  McGhee  v.  Wells,  57  S.  Car.  280, 
76  Am.  St.  Rep.  567. 

Texas.  —  Perry  v.  Patton,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  1018. 


West  Virginia.  —  Colston  v.  Miller,  55  W.  Va. 
490. 

Wisconsin.  —  Missinskie  v.  McMurdo,  107 
Wis.  578;  Griswold  v.  Nichols,  117  Wis.  267. 

Canada.  —  Beaubien  v.  Perrault,  17  Quebec 
Super.  Ct.  410;  Fraser  v.  Murray,  34  Nova 
Scotia  186. 

364.  1.  Execution  Sales.  —  Sloan  v.  Hunter, 
56  S.  Car.  385,  76  Am.  St.  Rep.  551. 

365.  2.  Assignment  of  Choses  in  Action.  — 

Stackhouse  v.  Holden,  66  N.  Y.  App.  Div.  423. 
Accounts  and  Choses  in  Action  Not  Affected.  — 

The  Missouri  statute  does  not  affect  mere  ac- 
counts and  choses  in  action  which  may  be  as- 
signed by  transfer  and  notice  to  the  debtor,  but 
only  tangible  or  corporeal  property.  Scha- 
wacker  v.  Ludington,  77  Mo.  App.  415. 

6.  Burden  of  Proof.  —  Flanigan  v.  Pomeroy,  85 
Minn.  264  ;  Robinson  v.  Hawley,  45  N.  Y.  App. 
Div.  287;  Colston  v.  Miller.  55  W.  Va.  490; 
Missinski  v.  McMurdo,  107  Wis.  578;  Griswold 
v.  Nichols,  117  Wis.  267. 

366.  1.  A  Question  for  the  Jury. —  Menken 
v.  Baker.  40  N.  Y.  App.  Div.  609,  affirmed  166 
N.  Y.  628  ;  Schwab  v.  Woods,  24  Pa.  Super.  Ct. 
433';  McCullough  v.  Willey,  200  Pa.  St.  168. 

367.  8.  Payment  of  Consideration.  —  Dens- 
more  Commission  Co.  v.  Shong,  98  Wis.  380. 
See  also  Griswold  v.  Nichols,  117  Wis.  267, 
wherein  it  was  held  that  giving  credit  upon  an 
existing  bona  fide  indebtedness  is  tantamount 
to  the  payment  of  new  and  full  consideration. 

9.  Bona  Fide  Hiring  by  Vendor.  —  Colston  v. 
Miller,  55  W.  Va.  490. 

36S.  I.  Retention  of  Possession  as  Agent  of 
Vendee.  — Eufaula  Nat.  Bank  v.  Pruett,  128 
Ala.  )7o. 

5.  Retention  of  Possession  Where  Vendee  or 
Donee  Is  Minor  Child  and  Resides  with  Vendor  or 
Donor. — Dasher  v.  Ellis,  102  Ga.  830:  Har- 
grove 7'.  Turner,  112  Ga.  134,  81  Am.  St.  Rep. 
24:  Ross  v.  Cooley,  113  Ga.  1047. 

369.  2.  Modification  of  the  Rule  in  the  Case 
of  Sales  of  Realty.  —  Vote  v.  Karrick,  13  Colo. 
Apo.  188. 

3.  Retention  of  Possession  May  Be  Evidence  of 
Fraud.  —  Godfrey  v.  Herring,  (Ark.  1005I  85 
S.  W.  Rep.  232;  Cincinnati  Tobacco  Warehouse 
Co.  v.  Matthews,  (Ky.  1903"*  74  S.  W.  Rep.  242; 
Willis      Willis.  79  N.  Y.  App.  Div.  9. 

Ordinarily  when  a  grantor  who  is  heavily  in- 
debted remains  in  the  possession  and  apparent 
control  of  propertv  which  he  has  conveyed 
away,  and  the  rights  of  creditors  are  prejudiced 
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369.  e.  Rule  as  to  Chattel  Mortgages.  —  See  note  6. 

371.  Recording  Mortgage.  —  See  note  I. 

Possession  Coupled  with  Power  of  Sale.  —  See  note  2. 

/.  Assignments  for  the  Benefit  of  Creditors. — See  note  3. 

372.  3.  Sufficiency  of  Change  of  Possession  —  a.  General  Rule.  —  See 
note  2. 

Variation  with  Circumstances.  —  See  note  3» 

373.  b.  Actual  Delivery  —  (1)  When  Required.  —  See  note  1. 
(2)  What  Constitutes.  —  See  note  2. 

374.  Delivery  of  Keys.  —  See  note  I. 

A  Retention  of  the  Vendor's  Signs  and  Employees.  —  See  note  2. 

c.  Constructive  Delivery  —  (1)  When  Sufficient.  —  See  notes 

4,  6. 

37."5.    (2)   What  Constitutes  —  (a)  General  Rules.  —  See  note  6. 

370.  A  Removal  of  the  Property  Is  Not  Always  Necessary.  —  See  note  4. 
377.     (b)  Rule  as  to  Delivery  of  Bill  of  Sale.  —  See  note  5. 

(c)  Where  Property  Is  in  Possession  of  Third  Person.  —  See  note  7 '• 

379.  d.  Possession  of  Vendee  Must  Be  Exclusive  — (2)  Rule  as  to 
Employment  of  Vendor.  — See  notes  1,  2. 


by  the  conveyance,  such  possession  and  control 
will  be  considered  an  evident  badge  of  fraud. 
Thompson  v.  Williams,  100  Md.  195. 

30!>.  6.  Retention  of  Possession  by  Mortgagor 
AfFord3  Presumption  of  Fraud,  But  May  Be  Rebutted. 

—  Strahorn-Hutton-Evans  Commission  Co.  v. 
Quigg,  (C.  C.  A.)  97  Fed.  Rep.  735;  Robinson 
v.  Hawley,  45  N.  Y.  App.  Div.  287  ;  Castleman 
v.  Mayer,  35  N.  Y.  App.  Div.  515,  affirmed  168 
N.  Y.  354 ;  New  York  County  Nat.  Bank  v. 
American  Surety  Co.,  69  N.  Y.  App.  Div.  153, 
affirmed  174  N.  Y.  544.  See  also  Bock  v. 
Schindler,  85  111.  App.  361. 

371.  1.  Delivery  of  Property  Unnecessary 
When  Mortgage  Recorded. —  Bartles  v.  Dodd,  56 
W.  Va.  383,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  371;  Dornbrook  v.  M.  Rumely 
Co.,  120  Wis.  36. 

2.  Retention  of  Possession  Coupled  with  Power  of 
Sale,  Fraud  Per  Se.  —  See  Cross  v.  Berry,  132 
Ala.  92. 

3.  Retention  of  Possession  by  Assignor  a  Badge 
of  Fraud.  —  Bartles  v.  Dodd,  56  W.  Va.  383, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
37i- 

372.  2.  General  Rule  as  to  Sufficiency  of 
Change  of  Possession. —  Morris  v.  Coombs,  109  111. 
App.  176. 

3.  Variation  with  Circumstances.  —  Stratton  v. 
Burr,  (Cal.  1898)  54  Pac.  Rep.  735;  Hugus  v. 
Hanlenburg,  19  Colo.  App.  464;  Brown  v. 
Dickerson,  2  Marv.  (Del.)  119. 

373.  1.  Actual  Delivery  Necessary  When  Rea- 
sonably Possible.  —  Israel  v.  Day,  17  Colo.  App. 
200;  Reynolds  v.  Beck,  108  Mo.  App.  188. 

2.  Requirements  of  an  Actual  Delivery.  — 
Willis  v.  Roberts.  tS  Colo.  App.  149;  Mitchell 
v.  Tinsley,  S3  Mo.  App.  586 :  Harrington  v. 
Rlanchard,  70  N.  H.  597  ;  Walters  v.  Ratliff.  10 
Okla.  262;  Swartzburg  v.  Dickerson.  12  Okla. 
566:  Missinskie  v.  McMurdo,  107  Wis.  578. 

371.  1.  Delivery  of  Keys.  —  Compare  Har- 
rington v.  R'anehard,  70  N.  H.  597. 

2.  Retention  of  Vendor's  Signs  and  Employees. 

—  See  Sn^nccr  v.  Mugge  45  Fla.  585  :  Esscl- 
bruegee  Mercantile  Co.  v.  Troll,  79  Mo.  App. 
558;  Harrington  v.  Blanchard,  70  N.  H.  597. 


Compare  Dann  v.  Luke,  74  Conn.  146,  where 
the  word  "  proprietor  "  was  painted  off  the  sign 
and  the  word  "  manager  "  substituted. 

4.  Such  Possession  as  Nature  of  Property  Admits 
of  Sufficient.  —  Avery  Mfg.  Co.  v.  Kmsweller,  31 
Ind.  App.  293,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  374. 

6.  Constructive  or  Formal  Delivery  Sufficient.  — 
Stelling  v.  G.  W.  Jones  Lumber  Co.,  (C.  C.  A.) 
116  Fed.  Rep.  261;  Avery  Mfg,  Co.  v.  Ems- 
weller,  31  Ind.  App.  293,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  374;  Huffman  v. 
Mcllvaine,  13  Pa.  Super.  Ct.  108 

375.  6.  Regard  Must  Be  Had  to  Character  of 
Property,  Etc.  —  Avery  Mfg.  Co.  v.  Emswelier, 
31  Ind.  App.  293,  citing  14  Am.  and  Eng. 
Encyc.  of  Lav/  (2d  ed.)  375  ;  Morri6  v.  Mc- 
Laughlin, 2-;  Mont.  151  ;  McCullough  v.  Willey, 
200  Pa.  St.  168  ;  While  v.  Gunn,  205  Pa.  St.  229. 

376.  4.  Removal  Not  Always  Necessary.  — 
Dann  v.  Luke,  74  Conn.  146. 

377.  5.  Delivery  of  Bill  of  Sale  Insufficient. 
—  Hadden  v.  Docley.  (C.  C.  A.)  93  Fed.  Rep. 
728,  affirming  (C.  C.  A.)  92  Fed.  Rep.  274,  re- 
versed 170  U.  S.  64G.  See  also  Cottingham  v. 
Greely,  123  Ala.  479. 

7.  Notice  to  Bailee  Sufficient.  —  Jones  v.  Mac- 
kenzie Bros.  Wall  Paper,  etc..  Co.,  19  Colo.  App. 
121  ;  Hendrie,  etc.,  Mfg.  Co.  v.  Collins,  29  Colo. 
102;  Christy  v.  Ashlock,  93  111.  App.  651; 
Wachtel  v.  Ewing,  82  Mo.  Apn.  594 ;  Baldwin 
t.  Thayer.  71  N.  H.  257.  93  Am.  St.  Rep.  510. 
See  also  Young  v.  Evans,  118  Iowa  144. 

Notice  to  Bailee  Indispensable.  —  Si  rnhorn-Hut- 
lon-Evans  Commission  Co.  v.  Quigg,  (C.  C.  A.) 
97  Fed.  Rep.  733. 

379.  1.  Vendor  Mav  Be  Employed  to  Assist 
in  Management  of  Property.  —  Dann  v.  Luke,  74 
Conn.,  146;  Blakely  Printing  Co.  v.  Pease,  95 
111.  App.  341  ;  Fisher  v.  Stout,  74  N.  Y.  App. 
Div.  ioi,  citing  14  Am.  and  Eng.  Encyc.  of. 
Law  (2d  ed.)  379;  Menken  r\  Baker.  40  N.  Y. 
App.  Div.  609.  affirmed  166  N.  Y.  628:  Schid- 
lower  v.  McCnfferty.  85  N.  Y.  App.  Div.  493: 
Overall  v.  Parker.  (Tenn.  Ch.  1899)  58  S.  W. 
Rep.  903.  See  also  Reynolds  v.  Beck,  108  Mo. 
App.  188. 
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3SO.    (3)  Rule  as  to  Persons  Living  Together.  — See  notes  1,  2. 

e.  Requirement  that  Change  of  Possession  Be  Continued. 
—  See  note  3. 

list.    See  note  1. 

HS'i.   g.  Time  for  Delivery  —  (1)  General  Rule.  —  See  notes  3,  4. 

Circumstances  to  Be  Considered.  —  See  note  5. 
3  S3.    (2)  Rule  as  to  Delivery  Before  Specific  Liens  of  Creditors  Have 
Attached.  —  See  note  1. 

h.  A  Question  for  the  Jury.  —  See  note  4. 
3s.».    IX.  General  Assignments  for  the  Benefit  of  Creditors  — 
2.  Right  to  Make  Assignments  —  b.  Assignments  at  Common  Law.  —  See 
note  1. 

Voluntary  Assignments.  - — -  See  note  I . 

c.  Right  to  Make  Preferences.  — See  note  4. 

Statutory  Restriction*.  —  See  note  I. 

g.  Knowledge  and  Consent  of  Creditors.  —  See  note  4. 

Presumption  of  Assent.  —  See  note  I . 


380. 

389. 
390. 
39 1 . 


.'$79.  2.  Where  Circumstances  Do  Not  Indicate 
Any  Change  of  Possession. —  Spencer  v.  Mugge,  45 
Fla.  585;  Best  v.  Fuller,  etc.,  Co.,  185  111.  43; 
Marshall  v.  Grazier,  31  Pittsb.  Leg.  J.  N.  S. 

(Pa.)  45. 

Where  Property  Remained  in  Possession  of  the 
Vendor's  Tenant  after  the  sale,  it  was  held  that 

the  statute  requiring  a  change  of  possession 
was  not  satisfied.    Coombs  v.  Collins,  6  Idaho 

536. 

380.  1.  Persons  Living  Together.  —  Hamilton 

v.  Combs,  (Ky.  1901)  60  S.  W.  Rep.  371, 
applying  the  rule  in  the  case  of  a  sale  of  per- 
sonal property  by  a  brother  to  a  sister,  the  par- 
ties living  together  on  a  farm  ;  Anglin  v.  Con- 
ley,  114  Ky.  741  ;  Huffman  v.  Mcllvaine,  13  Pa. 
Super.  Ct.  108.  See  also  McElwee  v.  Kennedy, 
56  S.  Car.  154. 

2.  Sale  Not  Good  Where  No  Change  in  Posses- 
sion Manifest.  —  McKee  Stair  Bldg.  Co.  v.  Mar- 
tin, 126  Cal.  557;  Lehr  v.  Brodbeck,  192  Pa. 
St.  535,  73  Am.  St.  Rep.  828. 

3.  Change  of  Possession  Must  Be  Continued.  — 
Teague  v.  Bass,  131  Ala.  422;  Hunt  v.  Ham- 
mel,  142  Cal.  456;  Revercomb  v.  Duker,  74  Mo. 
App.  570;  Reynolds  v.  Beck,  108  Mo.  App.  1S8; 
Finch  v.  Kent,  24  Mont.  268;  Walters  v.  Ratliff, 
10  Okla.  262;  Washburn  v.  Oates,  14  Okla.  5. 

But  if  the  Continuity  of  Possession  Is  Broken  by 
the  Unlawful  Act  of  the  Vendor  his  creditors  can- 
not complain  as  against  the  vendee  that  there 
has  been  no  continuous  change  of  possession. 
Couch  v.  Montgomery,  6  Idaho  669. 

38 1 .  1.  Sufficient  if  Vendee  Retain  Possession 
Long  Enough  to  Generally  Advertise  Change  of 
Title. —  Roberts  v.  Burr,  (Cal.  1898)  54  Pac. 
Rep.  849;  Hewitt  v.  Gibson,  93  111.  App.  427. 
See  also  Reynolds  v.  Beck,  108  Mo.  App.  188. 

3*2.  3.  Delivery  Instanter  Not  Absolutely 
Required.  —  Feeley  v.  Boyd,  143  Cal.  282. 

4.  Delivery  Within  Reasonable  Time  Sufficient. 
—  Feeley  v.  Boyd,  143  Cal.  282;  Bowles  Live 
Stock  Commission  Co.  v.  Hunter,  91  Mo.  App. 
418;  Reynolds  v.  Beck,  108  Mo.  App.  188; 
Robinson  v.  Hawley,  45  N.  Y.  App.  Div.  287  ; 
Kinney  v.  Rock  Springs  First  Nat.  Bank,  10 
Wyo.  122,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  C2d-ed.)  382. 

5.  Circumstances  Surrounding  Transaction  Must 


Be  Considered. —  Feeley  v.  Boyd,  143  Cal.  282; 
Scully  v.  Albers,  89  Mo.  App.  118. 

383.  1.  Delivery  Before  Any  Specific  Liens  of 
Creditors  Have  Attached  Sufhcient.  —  Scully  v. 
Albers,  89  Mo.  App.  118. 

4.  Change  of  Possession  a  Question  for  the  Jury. 

—  Hickey  Coschina,  133  Cal.  81  ;  Feeley  v. 
Boyd,  143  Cal.  282;  Simons  v.  Daly,  9  Idaho 
87  ;  Rapple  v.  Hughes,  (Idaho  1904)  77  Pac. 
Rep.  722 ;  Vogedes  v.  Beakes,  38  N.  Y.  App. 
Div.  380 ;  Lehr  v.  Brodbeck,  192  Pa.  St.  535, 
73  Am.  St.  Rep.  828. 

When  the  Facts  Are  Undisputed  it  is  for  the 
court  to  determine  as  a  question  of  law 
whether  such  facts  show  a  sufficient  actual  and 
continued  change  of  possession.  Reynolds  v. 
Beck,  108  Mo.  App.  188;  Walters  v.  Ratliff,  10 
Okla.  262. 

385.  1.  At  Common  Law.  —  Brown  v.  Parker, 
(C.  C.  A.)  97  Fed.  Rep.  446;  Lucy  v.  Freeman, 
93  Minn.  274;  Roberts  v.  Norcross,  69  N.  H. 
533- 

The  Right  to  Make  an  Assignment  Is  to  Be 
Regarded  as  Existing  in  the  several  states  of  the 
Union  unless  shown  to  have  been  changed  or 
abrogated  by  statute.  J.  Walter  Thompson  Co. 
v.  Whitehed,  185  111.  461. 

386.  1.  Voluntary  Assignments.  —  Weston  v. 
Nevers,  72  N.  H.  65. 

4.  Preferences  Do  Not  Render  Assignment  Fraud- 
ulent. —  Roberts  v.  Norcross,  69  N.  H.  533.  See 
also  the  title  Assignments  for  the  Benefit 
of  Creditors,  71.  3  et  seq. 

389.  1.  Statutory  Restrictions  and  Prohibi- 
tions.—  See  Haring  v.  Hamilton,  107  Wis.  11 2, 
and  the  title  Assignments  for  the  Benefit  of 
Creditors,  72.  4  ct  seq. 

390.  4.  Consent  of  Creditors  Not  Necessary. 

—  In  Roberts  v.  Norcross,  69  N.  H.  533,  the 
court  said  :  "  Apart  from  statute,  a  common- 
law  assignment  for  the  benefit  of  creditors, 
made  in  good  faith,  and  supported  by  a  sufficient 
consideration,  cannot  be  avoided  by  dissenting 
creditors."  But  see  Farrar  v.  Powell,  71  Vt. 
247.  And  see  the  title  Assignments  for  the 
Benefit  of  Creditors,  62.  3  et  seq. 

391.  1.  When  Assent  of  Creditors  Is  Not  Pre- 
sumed. —  The  assent  of  creditors  cannot  be 
presumed   when  ihe   assignment  contains  un- 
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391.  3.  Fraudulent  Intent  —  d.  Intent  to  Prevent  Sacrifice  —  (2) 
Insolvent  Debtors.  —  See  note  1 . 

395.   c.  Participation  by  Assignee  and  Creditors.  —  See  note  2. 

Notice  to  Assignee  Alone.  —  See  note  5- 

390.  4.  Selection  and  Control  of  Assignee  — a.  In  General. — See  notes  1,2. 
400.    5.  Description  and  Schedules  of  Property  —  d.  Defective  Schedule. 

—  See  note  4. 

406.  6.  Particular  Provisions  Rendering  Assignment  Fraudulent  —  g.  Pro- 
visions as  to  Sale  and  Collection  of  Assets  —  (7)  Time  of  Sale  —  (b) 

Delay  of  Sale.  —  See  note  6. 

407.  See  note  r. 

413.     (9)  Mode  of  Sale — (c)  Carrying  On  of  Business  —  Qualifications  of  This  Rule. 

—  See  note  4. 

413.     Replenishing  Stock.  —  See  note  I. 

419.   i.  Provisions  as  to  Distribution  of  Assets  —  (3)  Distribution 

of  Assets  Among  Creditors  —  (f)  Particular  Debts  Payable  or  Preferred  —  66.  Fictitious 
Debts  and  Debts  Due  from  Others.  —  See  note  5- 

431.    7.  Reservations  for  Benefit  of  Assignor  —  a.  In  General. — Seenote4. 

433.     What  Reservations  Are  Fraudulent  —  In  General.  —  See  note  2. 

433.   b.   Retention   of  Possession  by  the  Assignor  —  (i) 
General.  —  See  note  8. 

436.  d.  Employment  of  Assignor  by  Assignee.  —  See  note  3. 

437.  Express  Stipulation.  —  See  note  I. 

e.  Necessity  to  Assign  All  the  Debtor's  Property  — 
(1)  General  Assignment.  —  See  note  2. 


necessary  conditions  which  may  be  prejudicial 
to  their  substantial  rights.  Weston  v.  Nevers, 
72  N.  H.  65. 

391.  1.  Intent  Immaterial. — In  Kentucky  it 
is  provided  by  a  recent  statute  that  the  intent 
of  the  insolvent  assignor  in  making  the  assign- 
ment is  immaterial.  The  deed  is  operative  irre- 
spective of  the  intent  with  which  it  was  made. 
See  Maskovitz  v.  Simon,  no  Ky.  841. 

395.  2.  Contrary  View.  —  Mitchell  v.  Eure, 
126  N.  Car.  77. 

5.  Notice  to  Assignee  as  Affecting  Creditors.  — 
See  Van  Frank  v.  Walther,  84  Mo.  App.  472. 

396.  1.  Selection  of  Assignee  —  Right  of 
Debtor  to  Select.  —  Contra,  Farrar  v.  Powell,  71 
Vt.  247.  See  generally  the  title  Assignments 
fok  the  Benefit  of  Creditors,  32.  4. 

2.  Creditors.  —  State  v.  Johnson,  105  Wis. 
164.  And  see  the  title  Assignments  for  the 
Benefit  of  Creditors,  33.  4,  5. 

4O0.  4.  Omission  of  Property  from  Schedule. 
—  Turrill  v.  McCarthy,  114  Iowa  681;  Troe- 
scher  v.  Cosgrove,  46  N.  Y.  App.  Div.  498.  And 
see  the  title  Assignments  for  the  Benefit  of 
Creditors,  59.  1  et  seq. 

IOG.  6.  Unreasonable  Delay.  - —  Robinson  v. 
Baugh,  (Tcnn.  Ch.  1900)  61  S.  W.  Rep.  98. 
And  see  the  title  Assignments  for  the  Bene- 
fit of  Creditors,  98.  3  et  seq. 

407.  1.  Reasonable  Delay. — -Hull  v.  Evans, 
(Ky.  7900)  59  S.  W.  Rep.  851. 

412.  4.  Qualifications  of  Rule  Against  Con- 
tinuing'Business. —  Hurst  v.  Leckie,  97  Va.  550, 
75  Am.  St.  Rep.  798.  See  also  Brown's  Estate, 
193  Pa.  St.  281.  And  see  the  title  Assign- 
ments for  the  Benefit  of  Creditors,  89.  1 
et  seq. 

413.  1.  Replenishing  Stock  in  Trade. —  Hurst 
v.  Leckie,  97  Va.  550,  75  Am.  St.  Rep.  798. 


419.  5.  Provision  for  Payment  of  Fictitious 
Debts  a  Badge  of  Fraud. —  Patchen  v.  Waefelaer, 
(Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  494, 
affirmed  52  N.  Y.  App.  Div.  367.  See  also 
Jordan  v.  Newsome,  126  N.  Car.  556. 

431.  4.  Reservation  for  Benefit  of  the  Assignor. 
—  Union,  etc.,  Bank  v.  Allen,  77  Miss.  442; 
Hurst  v.  Leckie,  97  Va.  550,  75  Am.  St.  Rep. 
798.  And  see  the  title  Assignments  for  the 
Benefit  of  Creditors,  81.  4  et  seq. 

432.  2.  Reservation  for  Support  or  Use  of 
Assignor  and  His  Family.  —  Hurst  v.  Leckie,  97 
Va.  550,  75  Am.  St.  Rep.  798. 

433.  8.  In  Absence  of  Statute  Does  Not 
Necessarily  Render  Assignment  Invalid.  —  See 
Hurst  v.  Leckie,  97  Va.  550,  75  Am.  St.  Rep. 
798,  where  the  court  said:  "If  the  debtor 
failed  to  turn  over  or  to  deliver  up  to  the  trus- 
tee, in  pursuance  of  the  terms  of  the  deed,  any 
property  of  any  kind,  except  that  embraced  in 
the  exemption  in  favor  of  poor  debtors,  that 
fact  would  not  invalidate  the  deed  of  assign- 
ment, The  title  to  all  the  property  was  abso- 
lutely vested  in  the  trustee  by  the  conveyance, 
with  the  right  to  take  immediate  possession 
thereof  for  the  purposes  of  the  deed,  and  he 
could  recover  from  the  debtor  or  other  person 
any  that  might  be  withheld  from  him." 

43<>.    3.  But  Does  Not  Necessarily  Invalidate 
the  Assignment. — -Hurst  v.  Leckie,  97  Va.  550, 
75  Am.  St.  Rep.  798.     See  further  the  title 
Assignments  for  the  Benefit  of  Creditors 
83.  1. 

437.  1.  Stipulation  for  Employment  of  As- 
signor. —  Union,  etc..  Bank  v.  Allen,  77  Miss. 
442. 

2.  Failure  of  General  Assignment  to  Convev  All 
of  Debtor's  Property. —  Union,  etc.,  Bank  v.  Allen, 
77  Miss.  442. 
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III*.     Statutory  Requirement.  —  See  note  [. 

■III.    h.  Reservation  of  Exempt  Property.  —  See  note  4. 
III.   /.  Reservation  of  Power  to  Revoke.  —  See  note  3. 
I  15.    8.  Imposing  Conditions  and  Coercion  of  Creditors  — b.  Exaction  oi< 
RELEASE  FROM  Creditors  — (2)  View  that  Such  Assignments  Are  Fraudulent 

—  (a)  In  General.  —  See  note  3. 

440.  (3)  View  that  Such  Assignments  Are  Valid  —  (a)  in  General. —  See 
note  3. 

417.  (b)  Requisites  of  Suoh  Assignments  —  cc.  Necessity  to  Assign  All  the  Debtor's 
Property.  —  See  note  4.  • 

450.  9.  Acts  Before  and  After  Assignment  —  a.  In  General.  —  See 
note  5. 

451.  b.  Withdrawal  or  Conveyance  of  Property.  —  See  note  4. 

452.  c.  Concealment,  Withholding,  or  Removal  of  Property. 

—  See  note  1 . 

453.  e.  Withholding  Assignment  from  Record.  —  See  note  3. 
455.    11.  Alteration  and  Substitution  of  New  Assignment  —  Abandonment  of 

Fraudulent  Assignment  or  Provision.  —  See  note  I. 

459.    15.  What  Law  Governs  —  in  General.  —  See  note  1. 

402.  X.  Fraud  upon  Subsequent  Purchasers  —  2.  The  Statute  of  27 
Elizabeth  and  Its  Construction  — c.  In  Force  in  the  United  States.  —  See 
note  2. 

403.  e.  What  Conveyances  Are  Fraudulent  Within  the  Stat- 
ute—  (1)  Conveyances  Made  with  Actual  Intent  to  Defraud  Purchasers.  — 
See  note  2. 

Notice.  —  See  note  4. 

404.  (2)  Conveyances  Made  zvith  Intent  to  Defraud  Creditors.  —  See 
note  5. 


438.     1.    Statutory   Provisions.  —  Ontario 

Bank  v.  Hurst,  (C.  C.  A.)  103  Fed.  Rep.  23: 
(under  the  Michigan  statute). 

41 1 .  4.  Assignment  Reserving  Exempt  Prop- 
erty Not  Fraudulent.  —  Long  v.  Campbell,  133 

Ala.  353  ;  Ringen  Stove  Co.  v.  Bowers,  109  Iowa 
175;  Union,  etc.,  Bank  v.  Allen,  77  Miss.  442; 
Hurst  v.  Leckie,  97  Va.  550,  75  Am.  St.  Rep. 
798.  And  see  the  title  Assignments  for  the 
Benefit  of  Creditors,  83.  5  et  seq. 

Homestead.  —  Jordan  v.  Newsome,  126  N.  Car. 
553- 

444.  3.  Reserving  Power  of  Revocation.  — 

Hurst  v.  Leckie,  97  Va.  550,  75  Am.  St.  Rep. 

798. 

445.  3.  View  that   Assignments  Exacting 

Releases  Are  Fraudulent.  —  See  Lanpher  v. 
Burns,  77  Minn.  407,  and  see  the  title  Assign- 
ments for  the  Benefit  of  Creditors,  85.  5 
et  seq. 

446.  3.  View  that  Assignments  Exacting 

Releases  Are  Valid. —  Hurst  v.  Leckie,  97  Va. 
55°.  75  Am.  St.  Rep.  798.  And  see  the  title 
Assignments  for  the  Benefit  of  Creditors, 
86.  6,  7- 

447.  4.  All  of  Assignor's  Property  Must  Be 

Conveyed.  —  Hurst  v.  Leckie,  97  Va.  550,  75 
Am.  St.  Rep.  798. 

450.  5.  Fraud  Must  Be  in  Making  the  Assign- 
ment.—  Long  v.  Campbell,  133  Ala.  353. 

451.  4.  A  Badge  of  'Fraud. — -King  v.  Baer, 
(Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  308.  See 
also  Fleischner  v.  McMinnville  First  Nat.  Bank, 
36  Oregon  553. 

Gift  to  Wife  of  Assignor.  —  See    Patchen  v. 


Waefelaer,  (Supm.  Ct.  Spec.  T.)  29  Misc.  (N. 
Y.)  494,  affirmed  52  N.  Y.  App.  Div.  367. 

452.  1.  Concealment,  Removal,  or  Withhold- 
ing of  Property  After  Assignment  —  Evidence  of 
Fraud  in  Assignment. — Armour  v.  Doig,  45  Fla. 
162. 

453.  3.  Compare  Friedenwald  Co.  v.  Spar- 
ger, 128  N.  Car.  446,  wherein  it  was  held  that 
the  fact  that  the  deed  of  assignment  was  pre- 
pared and  kept  to  be  registered  in  case  of  pro- 
ceedings by  creditors  was  no  evidence  of 
fraud. 

455.  1.  Fraudulent  Assignment  or  Provision 
Must  Be  Abandoned. —  Moore  v.  Wood,  (Tenn. 
Ch.  1901)  61  S.  W.  Rep.  1063,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  455. 

459.  1.  What  Law  Governs  Assignments. — 
Roberts  v.  Norcross,  69  N.  H.  533.  And  see 
the  title  Assignments  for  the  Benefit  of 
Creditors,  4-8.  3  et  seq. 

462.  2.  Statute  Re-enacted  in  Many  States. 
—  Cox  v.  Wall,  132  N.  Car.  730;  McLeod  v. 
Lloyd.  43  Oregon  260. 

463.  2.  Actual  Intent  to  Defraud  Subsequent 
Purchasers.  —  Davidson  v.  Dockery,  179  Mo. 
687  ;  McLeod  v.  Lloyd,  43  Oregon  260. 

4.  In  Oregon  it  is  expressly  provided  by  stat- 
ute that  the  prior  fraudulent  conveyance  is  not 
void  as  to  subsequent  purchasers  with  notice  of 
the  fraud  unless  the  grantee  in  the  conveyance 
was  privy  to  the  fraud.  McLeod  v.  Lloyd.  43 
Orecon  260. 

464.  5.  Conveyances  to  Defraud  Creditors.  — 
Reynolds  v.  Faust,  179  Mo.  29.  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  461  [464]  ; 
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466.  (3)  Voluntary  Conveyances — (»)  In  General  —  66.  American  Rule  —  {aa) 
Purchasers  with  Notice.  —  See  note  6. 

468.     (cc)  What  Is  Notice  to  a  Subsequent  Purchaser  —  bbb.  Constructive  Notice  from  Recording. 

—  See  note  2. 

471.  (d)  What  Conveyances  Are   Voluntary  —  cc.  Marriage  Settlements.  —  See 

note  5. 

472.  dd.  Settlements  After  Marriage  —  Postnuptial  Settlements  in  Pursuance  of 
Antenuptial  Parol  Agreements.  —  See  note  8. 

475.  /.  Conveyances  May  Be  Validated  by  Matter  Ex  Post 

FACTO  —  But  a  Fraudulent  Grantee.  —  See  note  3. 

486.    XII.  Evidence  — 1.  Burden  of  Proof — a.  Generally  —  That  Prop- 

erty  Conveyed  Is  Not  Exempt.  —  See  note  I . 

b.  Of  Fraud  —  (i)  Generally  on  Person  Attacking  Conveyance.  - 
See  notes  3,  4,  5. 


Davidson  v.  Dockery,  179  Mo.  697,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  464. 

466.  6.  Voluntary  Conveyance  Valid  as  Against 
Subsequent  Purchaser  with  Notice.  —  Reynolds  v. 
Faust,  179  Mo.  21  ;  Brinkley  v.  Brinkley,  128  N. 
Car.  512,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  466. 

468.  2.  Recording  Notice  to  Subsequent  Pur- 
chaser.—  Reynolds  v.  Faust,  179  Mo.  21. 

471.  5.  The  Consideration  of  Marriage  Will 
Support  a  Settlement.  —  Campbell,  etc.,  Co.  v. 
Ross,  86  111.  App.  356,  affirmed  187  111.  553; 
Metz  v.  Blackburn,  9  Wyo.  481.  See  also  Mar- 
mon  v.  White,  151  Ind.  445;  Clow  v.  Brow:n, 
(Ind.  App.  1904)  72  N.  E.  Rep.  534. 

472.  8.  Settlement  in  Pursuance  of  Ante- 
nuptial Parol  Agreement  Voluntary.  —  Brinkley 
v.  Brinkley,  128  N.  Car.  512,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  472. 

475.  3.  Spuck  v.  Logan,  97  Md.  160,  99 
Am.  St.  Rep.  427,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  475. 

486.  1.  Contra,  holding  that  the  burden  of 
proof  is  on  the  person  claiming  the  property 
as  exempt  from  execution.  Pace  v.  Robbins, 
67  Ark.  232;  State  Ins.  Co.  v.  Prestage,  116 
Iowa  466. 

3.  Person  Alleging   Fraud  Must  Prove  It  — 

Arizona.  —  Costello  v.  Friedman,  (Ariz.  1903) 
71  Pac.  Rep.  935. 

Arkansas.  —  Foster  v.  Haglin,  68  Ark.  621,  58 
S.  W.  Rep.  128;  Maddox  v.  Reynolds.  69  Ark. 
S4i- 

California.  —  Bush,  etc.,  Co.  v.  Helbing,  134 
Cal.  676^  Roberts  v.  Burr,  133  Cal.  156. 

Colorado.  —  Homestead  Min.  Co.  v.  Reynolds, 
30  Colo.  330. 

Connecticut.  —  Fishel  v.  Motta,  76  Conn.  197. 

District  of  Columbia.  —  Droop  v.  Ridenour, 
11  App.  Cas.  (D.  C.)  224. 

Illinois.  —  Merchants'  Nat.  Bank  v.  Lyon,  185 
111.  34.3  ;  Johnston  v.  Hirschberg,  85  111.  App. 
47,  affirmed  185  111.  445;  Ellwood  Mfg.  Co.  v. 
Faulkner,  87  111.  App.  294;  Lamont  v.  Regan, 
96  111.  App.  359;  Adams  v.  Pease,  113  111.  App. 
356. 

Indiana.  —  Baldwin  v.  Heil,  155  Ind.  682; 
Selz  v.  Mayer,  151  Ind.  422. 

Indian  Territory.  —  Noyes  v.  Tootle,  2  Indian 
Ter.  144;  Hargadine-McKitrick  Dry  Goods  Co. 
v.  Bradley,  (Indian  Ter.  1902)  69  S.  W.  Rep. 
862. 

Iowa. —  Shaffer  v.  Rhynders,  116  Iowa  472; 


Kerr  v.  Kennedy,  119  Iowa  239;  Thompson  v. 
Zuckmayer,  (Iowa  1903)  94  N.  W.  Rep.  476; 
Klay  v.  McKellar,  122  Iowa  163;  Clark  v.  Ford, 
126  Iowa  460;  Smyth  v.  Hall,  126  Iowa  627. 

Kansas.  —  Hartman  v.  Hosmer,  65  Kan.  595  ; 
Magee  v.  Hartzell,  7  Kan.  App.  489,  reversed 
60  Kan.  646  ;  Culp  v.  Mulvane,  66  Kan.  143. 

Kentucky.  —  Harrison  v.  Calvert,  (Ky.  1901) 
64  S.  W.  Rep.  521. 

Maryland.  —  Crooks  v.  Brydon,  93  Md.  640; 
Commonwealth  Bank  v.  Kearns,  100  Md.  202. 

Minnesota.  —  Brasie  v.  Minneapolis  Brewing 
Co.,  87  Minn.  456,  94  Am.  St.  Rep.  709  ;  Shea 
v.  Hynes,  89  Minn.  423. 

Missouri.  —  Wall  v.  Beedy,  161  Mo.  625; 
Johnson  v.  Stebbins-Thonipson  Realty  Co.,  167 
Mo.  325  ;  Jacob  Furth  Grocery  Co.  v.  May,  78 
Mo.  App.  323  ;  Hearn  v.  Due,  79  Mo.  App.  322  ; 
Hax  v.  Acme  Cement  Plaster  Co.,  82  Mo.  App. 
447;  Kelly-Goodfellow  Shoe  Co.  v.  Vail,  84  Mo. 
App.  94 ;  State  v.  Cryts,  87  Mo.  App.  440  ;  Hay- 
don  v.  Alkire  Grocery  Co.,  88  Mo.  App.  241  ; 
King  v.  Richardson,  94  Mo.  App.  670  ;  Loy  v. 
Rorick,  100  Mo.  App.  105. 

Montana.  —  Finch  v.  Kent,  24  Mont.  268. 

Nebraska.  —  Knapp  v.  Fisher,  58  Neb.  651; 
Steinberg  v.  Buffum,  61  Neb.  778;  Grandin  v. 
First  Nat.  Bank,  (Neb.  1904)  98  N.  W.  Rep.  70. 

New  York.  —  Gennerich  v.  Voigt,  46  N.  Y. 
App.  Div.  622  ;  Edmondson  v.  Hamilton,  60  N. 
Y.  App.  Div.  630;  Fitzpatrick  v.  Fox,  80  N.  Y. 
App.  Div.  345  ;  Gowing  v.  Warner,  (Supm.  Ct. 
App.  T.)  30  Misc.  (N.  Y.)  593  ;  Gould  Paper 
Co.  v.  Frank,  38  N.  Y.  App.  Div.  636  :  Curnen 
v.  Reilly,  99  N.  Y.  App.  Div.  159;  Bailey  v. 
Fransioli,  101  N.  Y.  App.  Div.  140. 

North  Carolina.  —  Cox  v.  Wall,  132  N.  Car. 
730. 

Oklahoma.  —  Brittain  v.  Burnham,  9  Okla. 
525- 

Oregon.  —  Morton  v.  Denham,  39  Oregon 
227. 

Pennsylvania.  —  Snayberger  v.  Fahl,  105  Pa. 
St.  336,  78  Am.  St.  Rep.  818:  Simon's  Estate, 
20  Pa.  Super.  Ct.  450  ;  Briggs  v.  Brown,  23  Pa. 
Super.  Ct.  163. 

Tennessee.  —  Maury  Nat.  Bank  v.  McAdams, 
106  Tenn.  404;  Young  v.  Hurst.  (Tenn.  Ch. 
1898)  48  S.  W.  Rep.  355:  Warren  v.  Hinson, 
(Tenn.  Ch.  1899)  52  S.  W.  Rep.  408  :  Hettcr- 
man  Bros.  Co.  v.  Young,  (Tenn.  Ch.  1898)  52 
S.  W.  Rep.  532:  Grimm ett  v.  Midgett,  (Tenn. 
Ch.  1899)  57  S.  W.  Rep.  399- 
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4^7.    Illustrations. —  Sec  notes  3,  4,  5. 

(2)  11  'lie  11  Rests  on  Person  Claiming  tinder  Conveyance.  —  See  note  6. 
Conveyances  Between  Relatives.  —  See  note  7. 


Texas.  —  Wade  v.  Odle,  21  Tex.  Civ.  App. 
656 ;  Matula  v.  Lane,  22  Tex.  Civ.  App.  391  ; 
Talcott  v.  Rose,  (Tex.  Civ.  App.  1901)  64  S.  W. 
Rep.  1009;  Edwards  v.  Anderson,  31  Tex.  Civ. 
App.  13 j  ;  Eason  v.  Garrison,  36  Tex.  Civ.  App. 
574- 

Utah.  —  Wilson  v.  Cunningham,  24  Utah  167. 

Virginia.  —  Todd  v.  Sykes,  97  Va.  143  ;  Alsop 
v.  Catlett,  97  Va.  364;  American  Net,  etc.,  Co. 
v.  Mayo,  97  Va.  182. 

West  Virginia.  —  Butler  v.  Thompson,  45  W. 
Va.  660,  72  Am.  St.  Rep.  838  ;  Dent  v.  Pickens, 
46  W.  Va.  378;  Smith  v.  Smith,  48  W.  Va.  51  ; 
Stauffer  v.  Kennedy,  47  W.  Va.  714;  Blubaugh 
v.  Loomis,  48  W.  Va.  666. 

Canada.  —  McNeil  v.  McPhee,  31  Nova 
Scotia  140. 

Fr.iud  Must  Be  Established  by  Preponderance  of 
Evilence.  —  Doxsee  v.  Waddick,  122  Iowa  599. 

•1S6.  4.  Fraud  Never  Presumed — Delaware. — 
Brown  v.  Dickerson,  2  Marv.  (Del.)  119. 

District  of  Columbia.  —  Droop  v.  Ridenour, 
11  App.  Cas.  (D.  C.)  224. 

Illinois.  —  Flynn  v.  Todd,  77  111.  App.  682; 
Nott  v.  Shutts,  87  111.  App.  341  ;  Edward's  v. 
Story,  105  111.  App.  433;  Eickstaedt  v.  Moses, 
105  111.  App.  634. 

Indiana.  —  American  Varnish  Co.  v.  Reed, 
154  Ind.  88;  Owens  v.  Gascho,  154  Ind.  225; 
Rownd  v.  State,  152  Ind.  39. 

Iowa.  —  J.  S.  Brittain  Dry  Goods  Co.  v. 
Plowman,  113  Iowa  624;  Seekel  v.  Winch,  108 
Iowa  102;  Dunning  v.  Baily,  120  Iowa  729. 

Kansas.  —  Parmenter  v.  Lomax,  68  Kan.  61. 

Kentucky.  —  Combs  v.  Davis,  (Ky.  1902)  69 
S.  W.  Rep.  765. 

Maine.  —  Whitehouse  v.  Bolster,  95  Me.  458. 

Mississippi.  —  Mclnnis  v.  Wiscassett  Mills, 
78  Miss.  S2» 

Missouri.  —  Hoeller  v.  Haffner,  155  Mo.  589; 
Sedalia  Third  Nat.  Bank  v.  Cramer,  78  Mo. 
App.  476. 

Nebraska.  —  Steinberg  v.  Bufifum,  61  Neb. 
778;  Knapp  v.  Fisher,  58  Neb.  651;  McNerny 
v.  Hubbard,  (Neb.  1903)  97  N.  W.  Rep.  11 18, 
affirming  (Neb.  1903)  93  N.  W.  Rep.  11 23. 

New  Hampshire.  —  See  Stockwell  v.  Stock- 
well,  72  N.  H.  69. 

New  Jersey.  —  Gray  v.  Folwell,  57  N.  J.  Eq. 
446. 

New  York.  —  Greenwald  v.  Wales,  174  N.  Y. 
140;  National  Bank  v.  Bonnell,  46  N.  Y.  App. 
Div.  302 ;  Yaw  v.  Whitmore,  46  N.  Y.  App, 
Div.  422,  affirmed  167  N.  Y.  605;  Obefmeyer 
v.  Jung,  51  N.  Y.  App.  Div.  247;  Fisher  v. 
Stout,  74  N.  Y.  App.  Div.  97. 

Pennsylvania.  —  Meyers  v.  Meyers,  24  Pa. 
Super.  Ct.  603. 

South  Carolina. — Jerkowski  v.  Marco,  57  S. 
Car.  402. 

Texas.  —  Love  v.  Hudson,  24  Tex.  Civ.  App. 
377- 

Virginia.  —  Alsop  v.  Catlett,  97  Va.  364; 
Flook  v.  Armentrout,  100  Va.  638. 

Washington.  —  Straw-Ellsworth  Mfg.  Co.  v. 
Cain,  20  Wash.  351  ;  Rohrer  v.  Snyder,  29 
Wash.  199. 


Facts  Tending  to  Establish  Fraud.  —  In  Cooper 
v.  Friedman,  23  Tex.  Civ.  App.  585,  the  court 
said  :  "  It  is  true  that  fraud  must  be  proven 
like  any  other  fact,  and,  as  a  matter  of  law,  in 
the  absence  of  proof  it  may  not  be  presumed  ; 
but  from  the  existence  of  certain  facts  which 
have  a  tendency  to  establish  fraud,  the  jury 
might  be  warranted  in  indulging  in  the  presump- 
tion that  fraud  existed  in  the  transaction  com- 
plained of." 

5.  If  Consideration  Established,  Fraud  Must  Be 
Shown.  —  Casey  v.  Leggett,  125  Cal.  664;  Wil- 
merding  v.  Jarmulowsky,  28  N.  Y.  App.  Div. 
629;  Talcott  v.  Rose,  (Tex.  Civ.  App.  1901)  64 
S.  W.  Rep.  1009. 

4§7.  3.  Officer  Levying  on  Property  Fraudu- 
lently Conveyed.  —  Sedalia  Third  Nat.  Bank  v. 
Cramer,  78  Mo.  App.  476. 

4.  Defendant  Alleging  Fraud.  —  Snayberger  v. 
Fahl,  195  Pa.  St.  336,  78  Am.  St.  Rep.  818. 

5.  Notice  Must  Be  Shown  as  Against  Bona  Fide 
Purchaser.  —  Crooks  v.  Brydon,  93  Md.  640. 

6.  See  American  Net,  etc.,  Co.  v.  Mayo,  97 
Va.  182;  Dent  v.  Pickens,  46  W.  Va.  378.  See 
also  Cincinnati  Tobacco  Warehouse  Co.  v.  Mat- 
thews, (Ky.  1903)  74  S.  W.  Rep.  242. 

7.  Deeds  Between  Relatives  When  Grantor 
Insolvent  —  Burden  on  Grantee  —  Nebraska.  — 
Dunn  v.  Bozarth,  59  Neb.  244 ;  Boldt  v.  West 
Point  First  Nat.  Bank,  59  Neb.  283  ;  Lusk  v. 
Riggs,  65  Neb.  258;  Knudson  v.  Parker,  (Neb. 
1902)  91  N.  W.  Rep.  850;  Ayers  v.  Wolcott, 
66  Neb.  712,  modifying  62  Neb.  805 ;  CVmaha 
Brewing  Assoc.  v.  Zeller, ^(Neb.  1903)  93  N.  W. 
Rep.  762;  Coffield  v.  Parmenter,  (Neb.  1901) 

96  N.  W.  Rep.  283  ;  Lynch  v.  Englehardt-Win- 
ning-Davison  Mercantile  Co.,  (Neb.  1901)  96 
N.  W.  Rep.  524;  Lusk  v.  Riggs,  (Neb.  1904) 

97  N.  W.  Rep.  1033.  See  also  Penn  v.  Trom- 
pen,  (Neb.  1904)  100  N.  W.  Rep.  312. 

North  Carolina. —  Mitchell  v.  Eure,  126  N. 
Car.  77. 

Or:gon.  —  Mendenhall  v.  Elwert,  36  Oregon 
381;  Gamier  v.  Wheeler,  40  Oregon  198;  Good- 
ale  v.  Wheeler,  41  Oregon  190  ;  Brown  v.  Case, 
41  Oregon  221  ;  Robson  v.  Hamilton,  41  Oregon 

239- 

Pennsylvania.  —  Miller  v.  Withers,  188  Pa. 
St.  128.' 

Virginia.  —  Todd  v.  Sykes,  97  Va.  143. 

"  When  a  conveyance  in  favor  of  a  relative 
leaves  a  man  without  means  to  satisfy  his 
creditors,  it  is  the  basis  of  a  strong  suspicion 
of  fraud;  it  is  prima  facie  fraudulent,  and  calls 
upon  the  grantee  to  furnish  strong  proof  of 
bona  fides  of  the  transaction.  If  a  conveyance 
provides  for  near  relatives  at  the  expense  of 
creditors,  the  relatives  must  assume  the  burden 
of  proof,  and  make  things  clear."  Stauffer  t\ 
Kennedy,  47  W.  Va.  714. 

Contra. — -In  Minnesota  it  is  held  that  from 
the  mere  relationship  of  the  parties  other  than 
husband  and  wife  and  the  insolvency  of  the  one 
making  the  sale,  no  presumption  of  fraud  arises. 
In  tlje  case  of  husband  and  wife,  however,  a 
presumption  of  fraud  arises.  Shea  v.  Hynes.  89 
Minn.  423  ;  Heim  v.  Heim,  90  Minn.  499. 
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488.  See  notes  r,  2. 

Defendant  Alleging  Purchase  for  Value,  Etc.  —  See  note  4. 

489.  c.  OF  CONSIDERATION  —  Whether  Deed  Prima  Facie  Evidence  of  Consider- 
ation. —  See  notes  I,  2. 

When  Grantee  Must  Establish  Consideration.  —  See  notes  4,  5. 

490.  Conveyance  from  Husband  to  Wife.  —  See  note  I. 

In  Conveyances  Between  Near  Relatives.  —  See  note  2. 

491.  d.  Shifting  the  Burden  of  Proof.  —  See  notes  i,  2,  3. 


Deed  from  Husband  to  Wife.  —  A  deed  from 
husband  to  wife  is  prima  facie  fraudulent  as  to 
existing  creditors.  Howard  v.  Early,  126  N. 
Car.  170;  Wright  v.  Craig,  40  Oregon  191; 
Runkle  v.  Runkle,  98  Va.  664 ;  Crowder  v. 
Garber,  97  Va.  565  ;  Robinson  v.  Bass,  100  Va. 
190;  Lee  v.  Willis,  101  Va.  188;  Baker  v.  Watts, 
101  Va.  702;  Miller  v.  Gillispie,  54  W.  Va.  450; 
Rankin  v.  Goodwin,  103  Va.  81  ;  Kline  v.  Kline, 
103  Va.  263.  Contra.  Kalish  v.  Higgins,  70  N. 
Y.  App.  Div.  192,  affirmed  175  N.  Y.  495. 

A  Brother-in-Law  Is  a  Relative  and  has  the 
burden  of  showing  that  a  mortgage  to  him  was 
made  in  good  faith.  Marcus  v.  Leake,  (Neb. 
1903)  94  N.  W.  Rep.  100. 

4§§.  1.  Manhard  Hardware  Co.  v.  Roths- 
child, 121  Mich.  657.  See  also  Stauffer  v.  Ken- 
nedy, 47  W.  Va.  714. 

2.  Relationship  Held  to  Create  No  Presumption. 

—  Droop  v.  Ridenour,  11  App.  Cas.  (D.  C.)  224; 
Klay  v.  McKellar,  122  Iowa  163;  Smyth  v.  Hal'. 
126  Iowa  627;  Nichols,  etc.,  Co.  v.  Gerlich,  84 
Minn.  483  ;  Colston  v.  Miller,  55  W.  Va.  490. 

Fact  Raises  Suspicion  But  Not  Presumption.  — 
Conry  v.  Benedict,  108  Iowa  664,  75  Am.  St. 
Rep.  282. 

Husband  Conveying  to  Wife.  ■ —  The  burden  of 
showing  fraud  in  a  conveyance  from  a  husband 
to  his  wife  is  on  the  creditors  attacking  the 
conveyance  where  the  deed  shows  prima  facie 
a  valuable  consideration.  Virden  v.  Dwyer,  78 
Miss.  763. 

4.  Defendant  Showing  His  Character  as  Bona 
Fide  Purchaser. —  King  v.  Richardson,  94  Mo. 
App.  670. 

489.  1.  Grantee  Must  Show  Consideration.  — 

Butler  v.  Thompson,  45  W.  Va.  660,  72  Am.  St. 
Rep.  838. 

Where  a  Deed  Appears  from  Its  Face  to  Have 
Been  Voluntary  the  burden  is  upon  the  grantee 
to  show  a  valuable  consideration.  McCord  V. 
Knowlton,  79  Minn.  299. 

2.  Creditor  Must  Show  Absence  of  Consideration. 

—  Waterbury  Lumber,  etc.,  Co.  v.  Hinckley,  75 
Conn.  187;  Crooks  v.  Brydon,  93  Md.  640; 
Commonwealth  Bank  v.  Kearns,  100  Md.  202; 
Thompson  v.  Williams,  100  Md.  195;  Virden 
v.  Dwyer,  78  Miss.  763.  See  also  Homestead 
Min.  Co.  v.  Reynolds,  30  Colo.  330  ;  Steinmeyer 
v.  Steinmeyer,  55  S.  Car.  9. 

4.  Penney  7>.  McCulIoch,  134  Ala.  580;  Noble 
v.  Gilliam,  136  Ala.  618;  Ezzell  v.  Brown,  121 
Ala.  150;  Gamble  v.  Aultman.  125  Ala.  372; 
Allen  v.  Riddle.  141  Ala.  621. 

5.  Reeves  v.  Estes.  124  Ala.  303:  Murphy  v. 
Green,  128  Ala.  486;  Russell  v.  Davis,  133  Ala. 
647,  91  Am.  St.  Rep.  56;  Killian  v.  Cox,  132 
Ala.  664:  Norwood  v.  Washington,  136  Ala.  657. 

490.  1.  Wife  Claiming  as  Husband's  Grantee. 

—  Noble  v.  Gilliam.  136  Ala.  618:  Wimberly  v. 
Montgomery  Fertilizer  Co.,  132  Ala.  107;  Camp- 

3  Supp.  E.  pf  L.— 17  2 


bell  v.  Trosper,  108  Ky.  602  ;  Ruppert  v.  Hurley, 
(N.  J.  1900)  47  Atl.  Rep.  280;  Rankin  v.  Good- 
win, 103  Va.  81;  Kline  v.  Kline,  103  Va.  263; 
McConville  v.  National  Valley  Bank,  98  Va.  9  ; 
Bates  v.  Drake,  28  Wash.  447.  See  also  Turner 
v.  Gottwals,  15  App.  Cas.  (D.  C.)  43. 

But  in  Connecticut  there  is  no  presumption 
of  law  that  a  deed  from  husband  to  wife  was 
without  consideration.  Fishel  v.  Motta,  76 
Conn.  197. 

In  Kentucky  it  is  held  that  the  Act  of  1894 
as  to  married  women  and  their  property  does 
not  change  the  rule  putting  upon  the  wife  the 
burden  of  showing  that  a  conveyance  from  her 
husband  was  not  voluntary.  Sikking  v.  Fromm, 
112  Ky.  773. 

2.  Conveyance  Between  Relatives  —  Showing 
Consideration.  —  Leonhard  v.  Flood,  68  Ark. 
162;  Lusk  v.  Riggs,  (Neb.  1904)  97  N.  W.  Rep. 
i°33  >  Colfax  Bank  v.  Richardson,  34  Oregon 
519,  75  Am.  St.  Rep.  664.  See  also  Citizens' 
State  Bank  v.  Porter,  (Neb.  1903)  93  N.  W. 
Rep.  391. 

Showing  Items  of  Consideration. —  In  Walker 
v.  Harold,  44  Oregon  205,  the  court  said  :  "  In 
a  suit  by  a  creditor  to  set  aside  a  deed  executed 
by  an  insolvent  debtor  to  his  relative,  the  burden 
of  proof  is  imposed  upon  the  grantee  to  show 
that  he  is  an  innocent  purchaser  for  a  valuable 
consideration,  and,  when  the  purchase  price 
consists  of  an  antecedent  debt,  money  paid,  or 
property  exchanged,  it  is  also  incumbent  upon 
him  definitely  to  point  out  the  various  items 
constituting  the  alleged  consideration,  where  the 
conveyance  and  the  circumstances  under  which 
it  was  made  bear  the  semblance  of  an  attempt 
to  cover  up  the  property  of  the  debtor." 

One  Who  Claims  under  a  Sale  Made  to  Him  by 
His  Father,  who  was  in  insolvent  circumstances, 
must,  if  the  sale  be  attacked  for  simulation, 
show  that  the  sale  was  a  bona  fide  transaction. 
Pruyn  v.  Young,  51  La.  Ann.  320. 

Deed  Between  Brothers  Naming  Nominal  Con- 
sideration. —  In  Bokel,  etc.,  Co.  v.  Costello.  22 
App.  Cas.  (D.  C.)  81,  where  only  a  nominal 
consideration  was  named  in  a  deed  from  an 
insolvent  debtor  to  his  brother,  it  was  held  that 
there  was  a  prima  facie  presumption  that  the 
deed  was  voluntary. 

491.  1.  When  Fraud  Shown,  Burden  Shifts 
to  Grantee — Arkansas.  —  Foster  v.  Haglin,  68 
Ark.  621,  58  S.  W.  Rep.  128. 

Ioiva.  —  See  J.  S.  Brittain  Dry  Goods  Co.  v. 
Plowman,  113  Iowa  624. 

Louisiana.  —  See  Goothye  v.  Delatour.  1  1 1 
La.  766. 

New  York.  —  Gilmour  v.  Colcord,  96  N.  Y. 
App.  Div.  358:  Gowing  v.  Warner,  (Supm.  Ct. 
App.  T.)  30  Misc.  (N.  Y.)  S93  ;  Victoria  Paner 
Mills  Co.  v.  New  York,  etc.,  Co.,  (N.  Y.  City 
Ct.  Gen.  T.)  27  Misc.  (N,  Y.)   179,  affirmed 
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491.  e.  Presumptions  —  insolvency.  —  See  note  6. 

2.  Proof  of  Complainant's  Relation.  —  See  note  8. 

492.  3.  Competency  and  Relevancy  of  Evidence  —  a.  As  TO  THE  INTENT 
OF  the  Parties  —  (i)  In  General.— *■  See  notes  3,  4. 

493.  Wide  Latitude  Allowed  in  Admission  of  Evidence.  —  See  notes  2,  3. 

(2)  Testimony  of  the  Parties  —  Vendor  M»y  Testify.  —  See  note  5. 
191.     Vendee  May  Testify.  —  See  note  I. 


(Supm.  Ct.  App.  T.)  28  Misc.  (N.  Y.)  123; 
Bailey  v.  Fransioli,  ioi  N.  Y.  App.  Div.  140. 

North  Carolina.  —  Cox  v.  Wall,  132  N.  Car. 
730;  Morgan  v.  Bostic,  132  N.  Car.  743. 

I  irginia. — -American  Net,  etc.,  Co.  v.  Mayo, 
97  Va.  182. 

West  Virginia.  —  See  Knight  v.  Nease,  53  W. 
Va.  50 ;  Butler  v.  Thompson,  45  W.  Va.  660.  72 
Am.  St.  Rep.  838. 

Contra.  —  Culp  v.  Mulvane,  66  Kan.  143. 

491.  2.  If  Grantee  Proves  Value,  Burden 
Again  Shifts. —  Roberts  v.  Burr,  135  Cal.  156; 
Talcott  v.  Rose,  (Tex.  Civ.  App.  1901)  64  S.  W. 
Rep.  1009. 

8.  Reeves  v.  Estes,  124  Ala.  303;  Teague  v. 
Bass,  131  Ala.  422;  Allen  v.  Riddle,  141  Ala. 

621. 

6.  Same  —  At  Subsequent  Date.  —  See  Burling- 
ton Protestant  Hospital  Assoc.  v.  Gerlinger,  11 1 
Iowa  293. 

8.  Plaintiff  Must  Prove  His  Relation  as  a  Cred- 
itor.—  Russell  v.  Davis,  133  Ala.  647,  91  Am.  St. 
Rep.  56;  Sullivan  v.  Ball,  55  S.  Car.  343.  See 
aiso  Hoerr  v.  Meihofer,  77  Minn.  228. 

492.  3.  Fraudulent  Intent  a  Question  of  Fact 
—  United  Slates.  —  Foster  v.  McAlester,  (C.  C. 
A.)  1 14  Fed.  Rep.  145. 

Connecticut.  —  State  v.  Martin,  77  Conn.  142. 

Illinois. —  NaJson  v.  Leiter,  190  111.  414,  83 
Am.  St.  Rep.  142,  affirming  93  111.  App.  176. 

Indiana.  —  Owens  v.  Gascho,  154  Ind.  225; 
Reagan  v.  Chicago  First  Nat.  Bank,  157  Ind. 
623. 

Michigan.  —  Scandinavian  Sveas  Benev.  Soc. 
v.  Linquist,  133  Mich.  91. 

Minnesota.  —  Carson  v.  Hawley,  82  Minn.  204. 

Missouri.  —  Hoeller  v.  Haffner,  155  Mo.  589; 
Hungerford  v.  Greengard,  95  Mo.  App.  653. 

Nebraska.  —  Oak  Creek  Valley  Bank  v.  Hel- 
mer,  59  Neb.  176;  Boldt  v.  West  Point  First 
Nat.  Bank,  59  Neb.  283  ;  Knapp  v.  Fisher,  58 
Neb.  651;  Steinberg  v.  Buffum,  61  Neb.  778; 
Bokhoof  v.  Stewart,  (Neb.  1902)  89  N.  W.  Rep. 
759  ;  Pope  v.  Kingman,  (Neb.  1901)  96  N.  W. 
Rep.  519. 

New  York.  —  Lippitt  v.  Gilmartin,  37  N.  Y. 
App.  Div.  411  ;  National  State  Bank  v.  Wheeler, 
40  N.  Y.  App.  Div.  563  ;  Fitzpatrick  if.  Fox,  80 
N.  Y.  App.  Div.  345. 

North  Dakota.  —  Dalrymple  v.  Security  L.  & 
T.  Co.,  9  N.  Dak.  306. 

Ohio.  —  National  La  Fayette  Bank  v.  Scott, 
13  Ohio  Dec.  603. 

Oregon.  —  Gamier  v.  Wheeler,  40  Oregon  198. 

Pennsylvania.  —  Meyers  v.  Meyers,  24  Pa. 
Super.  Ct.  603;  Page  v.  Simpson,  188  Pa.  St. 
393- 

Texas.  —  Cooper  v.  Friedman,  23  Tex.  Civ. 
App.  585-  ,„  . 

Washington.  —  Adams  v.  Dempsey,  22  Wash. 
281.  79  Am.  St.  Rep.  933. 

Inference  of  Law,  —  "It  is  ordinarily  a  ques- 


tion of  fact  whether  a  conveyance  was  made  with 
intent  to  hinder,  delay,  or  defraud  creditors. 
But  in  considering  such  cases  the  principle  is 
applied  that  one  is  presumed  to  intend  the 
natural  consequences  of  his  act.  If  the  known 
conditions  are  such  that  the  effect  of  the  act 
will  be  to  hinder,  delay,  or  defraud  creditors, 
the  inference  follows  as  matter  of  law,  unless 
there  is  something  else  to  control  it."  Matthews 
v.  Thompson,  186  Mass.  20. 

4.  Fraud  Not  Usually  Susceptible  of  Direct  Proof. 
■ — ■  Bokel,  etc.,  Co.  v.  Costello,  22  App.  Cas.  (D. 
C.)  81  ;  Volusia  County  Bank  v.  Bigelow,  45 
Fla.  638  ;  De  Ruiter  v.  De  Ruiter,  28  Ind.  App. 
9,  91  Am.  St.  Rep.  107;  Bokhoof  v.  Stewart, 
(Neb.  1902)  89  N.  W.  Rep.  759. 

493.  2.  Wide  Latitude  Allowed  in  Admission 
of  Testimony.  —  Batavia  v.  Wallace,  (C.  C.  A.) 
102  Fed.  Rep.  240  ;  Hinman  v.  Silcox,  91  Md. 
578;  Heath  v.  Koon,  130  Mich.  54;  Christian  v. 
Klein,  77  Minn.  116;  Dyer  v.  Rowe,  82  Minn. 
223  ;  Bennett  v.  McDonald,  60  Neb.  47  ;  Snay- 
berger  v.  Fahl,  195  Pa.  St.  336,  78  Am.  St.  Rep. 
818;  Matula  v.  Lane,  22  Tex.  Civ.  App.  391. 

3.  Wide  Latitude  Allowed  in  Cross-examination. 

—  Fabian  v.  Traeger,  215  111.  223,  104  Am.  St. 
Rep.  213,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  493. 

5.  Vendor  May  Testify  as  to  Intent.  —  Brown 
v.  Potter,  13  Colo.  App.  512;  McGhee  v.  Wells, 
57  S.  Car.  280,  76  Am.  St.  Rep.  567. 

A  Husband  May  Testify  that  a  conveyance  to 
his  wife  was  not  made  with  intent  to  defraud 
creditors.    Finch  v.  Kent,  24  Mont.  268. 

When  Vendor's  Testimony  Not  Received.  —  In 
Curran  v.  Rothschild,  14  Colo.  App.  497,  it  was 
held  that  the  vendor's  testimony  as  to  his  pur- 
pose in  the  transaction  should  not  be  received 
if  the  intent  appears  upon  the  face  of  the  trans- 
action or  if  the  undisputed  facts  are  irrecon- 
cilable with  a  lawful  purpose. 

494.  1.  Vendee  May  Testify.  —  Brown  v. 
Potter,  13  Colo.  App.  512. 

Presumption  from  Vendee's  Failure  to  Testify. 

—  In  Dawson  v.  Waltemeyer,  91  Md.  333,  the 
court  said  :  "  When  in  a  case  like  this,  a  fraud 
is  proven  and  suspicious  circumstances  are 
shown  which  implicate  a  grantee,  and  those  cir- 
cumstances are  peculiarly  within  his  knowledge, 
we  cannot  but  draw  unfavorable  presumptions 
of  fact  if  he  fails  to  offer  some  affirmative 
proof  that  his  part  in  the  transaction  is  an 
honest  one.  If  he  has  acted  honestly  he  should 
not  permit  his  conduct  to  wear  a  doubtful  aspect, 
when  by  making  a  statement  he  can  clear  up 
the  whole  matter.  As  was  said  by  the  court  in 
Connecticut  Mut.  L.  Ins.  Co.  v.  Smith.  117  Mo. 
261,  38  Am.  St.  Rep.  656,  '  his  failure  to  appear 
and  testify  in  denial  of  a  charge  of  something 
peculiarly  within  his  own  knowledge,  carries 
with  it  the  usual  unfavorable  and  damaging  pre- 
sumption.'   It,  in  fact,  as  was  said  in  Diggs  v. 
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494.  (3)  Declarations  0/  the  Parties  —  Declarations  of  the  Grantor.  —  See  note  2. 
19.5.    See  notes  1,  2,  3,  4. 

496.  Declarations  Made  Subsequent  to  the  Sale.  —  See  note  I . 
When  Common  Purpose  to  Defraud  Is  Shown.  —  See  note  4. 

497.  When  Vendor  Remains  in  Possession.  —  See  notes  I,  2. 
Vendee's  Declarations.  —  See  note  3. 


McCullough,  69  Md.  592,  amounts  to  '  little  less 
than  a  formal  confession  of  guilt.'  " 

A  Wife  May  Testify  that  a  conveyance  from 
her  husband  was  not  received  with  intent  to 
defraud  the  husband's  creditors.  Finch  v.  Kent, 
24  Mont.  268. 

494.  2.  Declarations  Made  Before  the  Sale.. — 
Freese  v.  Kemplay,  (C.  C.  A.)  118  Fed.  Rep.  429, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
494;  Banning  v.  Marleau,  133  Cal.  485;  Foster 
v.  McAlester,  3  Indian  Ter.  307,  reversed  (C. 
C.  A.)  114  Fed.  Rep.  145;  Williams  v.  Snebly, 
92  Md.  9;  Beers  v.  Aylsworth,  41  Oregon  251  ; 
Colston  v.  Miller,  55  W.  Va.  490. 

495.  1.  Contemporaneous  Declarations.  — 
Foster  v.  McAlester,  3  Indian  Ter.  307,  re- 
versed (C.  C.  A.)  114  Fed.  Rep.  145;  Hood  v. 
Gibson,  8  Kan.  App.  588;  Williams  v.  Snebly, 
92  Md.  9  ;  Gage  v.  Trawick,  94  Mo.  App.  307  ; 
Robson  v.  Hamilton,  41  Oregon  239. 

2.  Subsequent  Declarations.  —  Adams  v.  Demp- 
sey,  22  Wash.  284,  79  Am.  St.  Rep.  933. 

3.  Antram  v.  Burch,  84  Mo.  App.  256 ;  Beers 
v.  Aylsworth,  41  Oregon  251. 

4.  Declarations  Before  Sale  Not  Admissible 
Against  Grantee.  —  Antram  v.  Burch,  84  Mo. 
App.  256;  Beers  v.  Aylesworth,  41  Oregon  251  ; 
Colston  v.  Miller,  55  W.  Va.  494,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  495.  See 
Banning  v.  Marleau,  133  Cal.  485. 

Knowledge  of  Grantee.  —  Bender  v.  Kingman, 
64  Neb.  766. 

Prior  Declarations  of  the  Grantor  Made  in  Pres- 
ence of  the  Grantee  that  the  former  intended  to 
defraud  his  creditors  are  admissible  for  the  pur- 
pose of  showing  the  grantee's  knowledge  of  the 
intent  with  which  the  conveyance  was  made 
and  his  participation  in  the  fraud.  Lesser  v. 
Brown,  75  Conn.  491. 

496.  1.  Declarations  Made  Subsequent  to  the 
Bale  —  Colorado.  —  Vote  v.  Karrick,  13  C0J0. 
App.  338;  Brown  v.  Potter,  13  Colo.  App. 
512. 

Iowa.  —  Cedar  Rapids  Nat.  Bank  v.  Lavery, 
110  Iowa  575,  80  Am.  St.  Rep.  325. 

Louisiana.  —  Burg  v.  Rivera,  105  La.  144. 

Minnesota.  —  Carson  v.  Hawley,  82  Minn. 
204. 

New  York.  —  Lent  v.  Shear,  160  N.  Y.  462; 
Kalish  v.  Higgins,  70  N.  Y.  App.  Div.  192,  af- 
firmed 175  N.  Y.  495. 

South  Carolina.  —  Sullivan  v.  Ball,  55  S.  Car. 
343- 

Tennessee.  —  Johnson  v.  Goldston,  (Tenn. 
Ch.  1899)  52  S.  W.  Rep.  474. 

West  Virginia.  —  Colston  v.  Miller,  55  W.  Va. 
494,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  495  ;  Ballard  v.  Chcwning,  49  W.  Va. 
508. 

Rule  and  Exceptions  Summarized.  —  In  Moore 
v.  Robinson,  (Tex.  Civ.  App.  1903)  75  S.  W. 
Rep.  892,  the  court  said:  "  The  general  rule  is 
well  settled  that  the  declarations  of  a  grantor, 


after  his  sale,  cannot  be  received  to  impeach 
his  conveyance.  There  are  exceptions  to  the 
rule,  however,  which  are  universally  recognized  : 
(1)  Where  there  has  been  a  prima  facie  case  of 
fraud  established,  as  where  the  thing  granted 
has  a  corpus,  and  the  possession  of  the  thing 
after  the  sale  remains  with  the  seller;  (2)  where 
the  declarations  are  made  in  the  presence  of 
the  vendee,  and  he  acquiesces  in  the  statements, 
or  asserts  no  rights  where  he  ought  to  speak; 
and  (3)  where  the  evidence  establishes  a  con- 
tinuing conspiracy  to  defraud  between  the 
vendor  and  vendee." 

Where  the  Testimony  Shows  a  Prior  Dishonest 
Combination  between  the  parties  to  a  convey- 
ance, the  declarations  and  admissions  of  the 
vendor,  made  after  the  execution  of  the  deed, 
are  admissible  against  the  vendee  to  prove  a 
fraudulent  intent.  Walker  v.  Harold,  44  Ore- 
gon 205. 

Admissions  Prior  to  Payment  of  Consideration. 

—  Admissions  of  the  vendor  in  the  presence  of 
the  vendee,  before  the  latter  parted  with  the 
consideration,  as  to  the  intent  with  which  the 
sale  was  made,  are  competent,  though  coming 
after  the  vendee  had  taken  possession,  since 
they  tend  to  show  notice  of  the  vendor's  intent 
to  the  vendee.  Bender  v.  Kingman,  62  Neb. 
469. 

4.  When  Common  Purpose  to  Defraud  Is  Shown. 

—  Carson  v.  Hawley,  82  Minn.  204.  See  also 
Boyer  v.  Weimer,  204  Pa.  St.  295. 

497.  1.  Declarations  Made  by  Vendor  While 
in  Possession.  — Bush,  etc.,  Co.  v.  Helbing,  134 
Cal.  680,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  497  ;  Cooper  v.  Friedman,  23  Tex. 
Civ.  App.  585  ;  Colston  v.  Miller,  55  W.  Va.  490, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
497- 

Declarations  Made  by  a  Mortgagor  while  in 
possession  are  admissible.  Levy  v.  Hamilton, 
68  N.  Y.  App.  Div.  277. 

2.  Possession  Consistent  with  Terms  of  Deed  or 
Contract.  — ■  See  Lent  v.  Shear,  160  N.  Y.  462. 

3.  Vendee's  Declarations.  —  See  Foster  v.  Mc- 
Alester, 3  Indian  Ter.  307,  reversed  (C.  C.  A.) 
1 14  Fed.  Rep.  145. 

Declarations  of  the  Vendee's  Agent  may  be 
admitted  to  show  that  the  conveyance  to  the 
vendee  was  fraudulent.  Kaufman  v.  Burchinell, 
15  Colo.  App.  520. 

Prior  and  Contemporaneous  Declarations.  — 
Not  only  are  acts  and  declarations  of  the  vendee 
made  contemporaneous  with  the  conveyance  ad- 
missible, but  also  such  as  are  made  prior  thereto, 
provided  they  refer  to  and  are  connected  with 
it.    Williams  v..  Snebly,  92  Md.  9. 

Subsequent  Admissions  of  Grantee  Held  Ad- 
missible. —  Lesser  v.  Brown,  75  Conn.  491.  See, 
however,  Ellwood  Mfg.  Co.  v.  Faulkner,  87  111. 
App.  294,  holding  that  while  prior  admissions 
were  admissible,  subsequent  admissions  were 
not. 
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(4)  Circumstantial  Evidence — (a)  In  General, 
^c)  Contemporaneous    Facts  —  Conveyances  Between 


—  See  note  1. 
the   Same  Parties. 


Conveyances  to  Other  Parties.  —  See  note  I. 
When  Connection  Is  Shown,  —  See  note  2. 

^d)  Subsequent   Facts  —  Proof  of  the   Subsequent  Acts  of  the  Grantor. 


See 


—  See 


408. 
499. 

note  5. 
.IOO. 

.-502. 

note  3. 
503. 
504. 

.lOir. 
507. 

REBUTTABLE  Evidence  of  Fraud  —  (i)  When  Evidence  Is  Conclusive. — 
See  note  2. 
508. 


b:  As  to  the  Consideration.  —  See  note  5. 

Recitals  in  Deed.  —  See  note  4. 

c.  As  to  the  Donor's  Financial  Condition.  —  See  note  6. 
4.  Weight   and   Sufficiency   of   Evidence  —  a.    CONCLUSIVE  and 


Statutes.  —  See  note  I. 


498.  1.  Circumstantial  Evidence  —  Cali- 
jornia.  •  —  Bush,  etc.,  Co.  v.  Helbing,  134  Cal. 
680,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  498;  Casey  v.  Leggett,  125  Cal.  664; 
Roberts  v.  Burr,  135  Cal.  156. 

Delaware.  —  Brown  v.  Dickerson,  2  Marv. 
(Del.)  119. 

Indiana.  —  Rownd  v.  State,  152  Ind.  39,  45  ; 
Stout  v.  Price,  24  Ind.  App.  360. 

Maryland.  —  Williams  v.  Snebly,  92  Md.  9  ; 
Baltimore  High  Grade  Brick  Co.  v.  Amos,  95 
Md.  571  ;  Thompson  v.  Williams,  100  Md.  195. 

Michigan.  ■ —  Noble  v.  Laidlaw,  136  Mich.  680. 
See  also  Scandinavian  Sveas  Benev.  Soc.  v. 
Linquist,  133  Mich.  91. 

Minnesota.  —  Manwaring  v.  O'Brien,  75  Minn. 
542 ;  Dyer  v.  Rowe,  82  Minn.  223. 

Missouri. — •  Hoeller  v.  Haffner,  155  Mo.  589; 
Christian  v.  Smith,  85  Mo.  App.  117;  State  v. 
Manhattan  Rubber  Mfg.  Co.,  149  Mo.  181  ;  New 
York  Store  Mercantile  Co.  v.  West,  107  Mo. 
App.  254* 

Nebraska.  —  Bokhoof  v.  Stewart,  (Neb.  1902) 
S9  N.  W.  Rep.  759. 

New  York.  —  Greenwald  v.  Wales,  174  N.  Y. 
140;  King  v.  Simmons,  36  N.  Y.  App.  Div.  623  ; 
Cowing  v.  Warner,  (Supm.  Ct.  App.  T.)  30 
Misc.  (N.  Y.)  593;  Bailey  v.  Fransioli,  101  N. 
Y.  App.  Div.  140. 

Oregon.  —  Gamier  v.  Wheeler,  40  Oregon 
198. 

Pennsylvania.  —  Thornburn  v.  Thompson,  192 
Pa.  St.  298;  Snayberger  v.  Fahl,  195  Pa.  St. 
336,  78  Am.  St.  Rep.  818  ;  Weber  v.  Aschbacker, 
205  Pa.  St.  558. 

South  Carolina.  —  Jerkowski  v.  Marco,  57  S. 
Car.  402. 

Texas.  —  Matula  v.  Lane,  22  Tex.  Civ.  App. 
391  ;  Searcy  v.  Gwaltney,  36  Tex.  Civ.  App.  158. 

Virginia.  —  Anderson  v.  Mossy  Creek  Woolen 
Mills  Co.,  100  Va.  420;  Alsop  v.  Catlett,  97  Va. 
364- 

Washington.  —  Reckers  V.  Allmond,  29  Wash. 
238. 

West  Virginia.  —  Lawyer  v.  Barker,  45  W. 
Va.  468 ;  Knight  v.  Nease,  53  W.  Va.  50  :  Moore 
V.  Gainer,  53  W.  Va.  403  ;  Miller  v.  Gillispie, 
54  W.  Va.  450:  Vandervort  v.  Fouse,  52  W. 
Va.  214;  Stauffer  v.  Kennedy,  47  W.  Va.  714; 
Ballard  v.  Chewning,  49  W.  Va.  508;  Colston 
v.  Miller,  55  W.  Va.  490. 

Wisconsin.  —  Zimmerman  v.  Bannon,  101  Wis. 
407. 


"  Fraud  may  be  inferred  from  the  facts  and 
circumstances  of  the  case;  and  if  these  facts 
and  circumstances  are  such  as  to  make  a  prima 
facie  case  of  fraudulent  intent,  they  are  to  be 
taken  as  conclusive  evidence  of  such  intent, 
unless  rebutted  by  other  facts  and  circumstances 
in  the  case."  Parkersburg  First  Nat.  Bank  v. 
Prager,  50  W.  Va.  660. 

499.  5.  Conveyances  Between  the  Same 
Parties.  —  Colston  v.  Miller,  55  W.  Va.  490, 
quoting  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  499. 

500.  1.  Conveyances  to  Other  Parties.  — 

Colston  v.  Miller,  55  W.  Va.  490,  quoting  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  500. 

2.  When  Connection  Is  Shown.  —  Colston  v. 
Miller,  55  W.  Va.  490,  quoting  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  500. 

502.  3.  Subsequent  Acts  of  the  Grantor.  —  See 
O'Connor  v.  Docen,  50  N.  Y.  App.  Div.  610. 
See  also  State  v.  O'Neill,  151  Mo.  67. 

Evidence  of  Improvements.  —  In  an  action  by 
a  judgment  creditor  to  have  his  judgment  de- 
clared a  lien  upon  a  farm  conveyed  to  the 
debtor's  wife,  upon  the  ground  that  he  paid  the 
purchase  price,  and  that  it  was  conveyed  to  the 
wife  in  trust  for  his  benefit,  to  defraud  his 
creditors,  it  was  held  that  it  was  error  to  ex- 
clude evidence  to  the  effect  that  after  the  con- 
veyance, and  while  the  debtor  was  in  possession 
of  the  farm,  he  made  permanent  improvements 
thereon,  and  paid  for  them  with  his  own  money. 
Christian  v.  Klein,  77  Minn.  116. 

503.  5.  Antecedent  Debt  as  Consideration.  — 
Colston  zk  Miller,  55  W.  Va.  490,  quoting  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  503 
and  supporting  the  whole  text  paragraph. 

504.  4.  Recitals  as  to  Consideration  Not 
Conclusive  on  Parties  Attacking  Deed.  —  Leon- 
hard  v.  Flood,  68  Ark.  162.  See  also  Citizens' 
State  Bank  v.  Porter,  (Neb.  1903)  93  N.  W. 
Rep.  391. 

506.  6.  Insolvency  Is  Not  to  Be  Inferred 
Merely  from  Suspicious  Circumstances,  but  must 

be  proven  like  any  other  affirmative  fact.  Dox- 
see  v.  Waddick.  122  Iowa  599. 

507  2.  Fraud  in  Law.  —  Donk  Bros.  Coal, 
etc.,  Co.  v.  Kinealy,  81  Mo.  App.  646:  Sloan 
v.  Thomas  Mfg.  Co.,  58  Neb.  713.  See  also 
Jones  v.  Leeds,  10  Ohio  Dec.  173,  7  Ohio  N.  P. 
480 ;  Dalrymple  v.  Security  L.  &  T.  Co.,  9  N. 
Dak.  306  ;  Tucker  v.  Denico,  26  R.  I.  560. 

508.    1.  Statutes  Making  Fraudulent  Intent 
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509.    See  note  I. 

(2)  When  Evidence  Is  Rebuttable  —  (a)  in  General.  —  See  note  3. 

512.  Circumstances  Consistent  with  Honesty.  —  See  notes  I,  2,  3. 
(b)  Badges  of  Fraud.  —  See  note  4. 

513.  See  notes  1,  2. 

b.  Circumstances  Constituting  Evidence  —  (i)  In  Respect  to 

the  Terms  of  the  Coitveyance  —  (a)  Powers  Granted  to  Trustee  —  Continuance  of  Business 
by  Trustee.  —  See  note  4. 

514.  (b)  Reservation  of  Powers  to  Grantor  —  aa.  Right  to  Revoke  Conveyance. — 
See  note  2. 

id.  Retention  of  Use  of  Property  —  Where  as  a  Part  of  a  Contract  for  the  Bale 
of  Land.  —  See  note  3. 


a  Question  of  Fact  —  California.  —  Polk  v.  Boggs, 
122  Cal.  1 14. 

Indiana.  —  American  Varnish  Co.  v.  Reed, 
154  Ind.  88;  Reagan  v.  Chicago  First  Nat.  Bank, 
157  Ind.  623  ;  Stout  v.  Price,  24  Ind.  App.  360. 

Nebraska.  —  Farmer's,  etc.,  Nat.  Bank  v. 
Mosher,  63  Neb.  130;  Columbia  Nat.  Bank  v. 
Baldwin,  64  Neb.  732. 

New  York.  —  Maasch  v.  Grauer,  58  N.  Y. 
App.  Div.  560;  Vollkommer  v.  Cody,  177  N.  Y. 
124. 

North  Dakota.  —  Salemonson  v.  Thompson, 
13  N.  Dak.  182. 

Wisconsin.  —  Cunningham  v.  Eagan,  102  Wis. 
272. 

Statute  Does  Away  with  Doctrine  of  Construc- 
tive Fraud.  —  Bender  v.  Kingman,  64  Neb.  766. 

Court  May  Direct  Verdict.  —  The  statute  does 
not  interfere  with  the  prerogative  of  the  court 
to  direct  a  verdict,  where  the  evidence  is  in  such 
condition  that  the  court  would  be  bound  to  set 
any  other  verdict  aside.  Brown  v.  Potter,  13 
Colo.  App.  512.  See  also  Bender  v.  Kingman, 
64  Neb.  766. 

509.  1.  Deed  Void  upon  Its  Face.  —  Curran 
v.  Rothschild,  14  Colo.  App.  497 ;  People  v. 
Court  of  Appeals,  28  Colo.  442 ;  New  York 
County  Nat.  Bank  v.  American  Surety  Co.,  69 
N.  Y.  App.  Div.  153,  affirmed  174  N.  Y.  544. 

3.  Actual  Intent  a  Question  of  Fact.  —  Gordon 
v.  Alexander,  122  Mich.  107:  Adams  v.  Demp- 
sey,  22  Wash.  284,  79  Am.  St.  Rep.  933. 

But  Where  There  Is  No  Evidence  Tending  to 
Show  Fraud  it  is  proper  to  refuse  to  submit  the 
question  to  the  jury.  Heath  v.  Koon,  130  Mich. 
54- 

512.  1.  Finding  of  Fact  Must  Be  Supported 
by  Testimony.  —  The  declaration  in  Civ.  Code 
Cal.,  §  3442,  that  the  question  of  fraudulent  in- 
tent is  one  of  fact,  and  not  of  law,  is  subordi- 
nate to  the  rule  that  a  finding  of  fact  must  be 
supported  by  the  testimony  in  the  case.  Wolters 
v.  Rossi,  126  Cal.  644. 

In  Foster  v.  McAlester,  (C.  C.  A.)  114  Fed. 
Rep.  153,  the  court  said  :  "  Mere  suspicion,  un- 
supported by  evidence,  cannot  be  allowed  to 
deprive  a  creditor  of  his  legal  rights  ;  and  fraud 
cannot  be  inferred  either  by  the  court  or  jury 
from  acts  legal  in  themselves,  and  consistent 
with  an  honest  purpose.  The  settled  rule  on 
this  subject  is  that  slight  circumstances,  or  cir- 
cumstances of  an  equivocal  tendency,  or  cir- 
cumstances of  mere  suspicion,  leading  to  no 
certain  results,  are  not  sufficient  to  establish 
fraud.    They  must  not  be  when  taken  together 


and  aggregated  — ■  when  interlinked  and  put  in 
proper  relation  to  each  other  —  consistent  with 
an  honest  intent.  If  they  are,  the  proof  of 
fraud  is  wanting." 

2.  Fraud  Is  Not  to  Be  Presumed.  —  Roberts  v. 
Burr,  135  Cal.  156.  See  also  Casey  v.  Leggett, 
125  Cal.  664. 

3.  Circumstances  Consistent  with  Honesty.  — 
Allen  v.  Riddle,  141  Ala.  621  ;  Eickstaedt  v. 
Moses,  105  111.  App.  634;  American  Varnish 
Co.  v.  Reed,  154  Ind.  88;  Shaffer  v.  Rhynders, 
116  Iowa  472;  Shumaker  v.  Davidson,  116  Iowa 
569;  Albuquerque  First  Nat.  Bank  v.  Lesser,  10 
N.  Mex.  709,  quoting  12  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  512. 

Proof  of  a  Fraudulent  Conveyance  Must  Be  Clear 
and  Satisfactory.  —  It  must  be  sufficiently  strong 
and  cogent  to  satisfy  a  man  of  sound  judgment 
as  to  the  truth  of  the  allegation  of  fraud.  Aretz 
v.  Kloos,  80  Minn.  432. 

4.  Badges  of  Fraud. — Timtns  v.  Timms,  54  W. 
Va.  414.  See  also  Scandinavian  Sveas  Benev. 
Soc.  v.  Linquist,  133  Mich.  91. 

513.  1.  See  Thornburn  v.  Thompson,  192 
Pa.  St.  298. 

2.  Badges   of  Fraud   May  Be  Explained.  — 

Timms  v.  Timms,  54  W.  Va.  414. 
"  These  Indicia  Are  Open  to  Explanation,  and 

they  are  theiefore  not  necessarily  conclusive,  as 
is  an  irrebuttable  legal  presumption.  In  many 
instances  they  furnish  strong  and  satisfactory 
evidence  of  the  existence  of  fraud;  but  as  they 
are  relative,  and  not  absolute,  as  respects  their 
probative  value,  the  special  circumstances  ac- 
companying each  inquiry  must  be  known  and 
considered,  in  order  that  the  weight  properly 
attributable  to  those  indicia  may  be  given  to 
them."    Thompson  v.  Williams,  100  Md.  105. 

4.  Hungerford  v.  Greengard,  95  Mo.  App. 
653.  See  also  Thornburn  7'.  Thompson,  192  Pa. 
St.  298. 

511.    2.  Right  to  Revoke  Conveyance.  —  See 

Scott  v.  Kcane,  87  Md.  709. 

3.  Retention  of  Use  and  Possession  of  Property. 

—  Low  v.  Ivy,  10  Pa.  Super.  Ct.  32.  See  also 
Stclling  v.  G.  W.  Jones  Lumber  Co.,  116  Fed. 
Rep.  261  ;  Hollis  v.  Dreschcr,  46  N.  Y.  App. 
Div.  151,  in  which  case  the  grantor  continued 
in  active  control  of  the  property  sold,  collecting 
the  rents  and  managing  it  generally  without  any 
aid  or  assistance  from  the  grantee,  who  received 
from  the  rents  whatever  the  grantor  saw  fit  to 
give  him. 

Where,  after  an  absolute  conveyance  of  real 
estate  by  a  debtor  in  failing  circumstances,  he 
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."» 1 .1.         Righ'j  ro  Substitute  Other  Property. — Sec  note  2. 

<v   Right  to  Dispose  of  Mortgaged  Property.  —  See  note  3. 
t>14».    (2)  In  Respect  to  the  Conduct  of  the  Sale  —  (a)  Conducting  Sale  Out  of 
Usual  Course  of  Business.  —  See  note  I. 

Unusual  Degree  of  Secrecy.  —  See  not2  2. 

Appearance  of  Excessive  Efforts  at  Regularity.  —  See  note  3. 

(b)  Failure  to  Take  Inventory.  —  See  note  6. 

(3)  III  Respect  to  the  Consideration  —  (a)  Inadequacy  of  Consideration. — 

See  note  7. 

517.    See  notes  1,  2. 


remains  in  possession  of  the  land  without  con- 
tract, and  without  accounting  for  the  use  of  the 
land,  these  facts  are  evidence  of  fraudulent  in- 
tent in  such  conveyance.  Timrns  v.  Timms,  54 
W.  Va.  414- 

But  if  the  Grantor  Remains  in  Possession  as  Ten- 
ant and  pays  rent  fraud  will  not  be  inferred  in 
the  absence  of  other  evidence.  Wall  v.  Beedy, 
161  Mo.  625. 

515.  2.  Compare  Messick  v.  Fries,  128  N. 
Car.  450. 

3.  Right  to  Dispose  of  Mortgaged  Property.  — 

Adams  v.  Pease,  113  Hi.  App.  356;  Donahue  v. 
Campbell.  81  Minn.  107;  Gutta  Percha  Rubber 
Mfg.  Co.  v.  Kansas  City  Fire  Dept.  Supply  Co., 
149  Mo.  538;  Block  v.  Fuller,  (Neb.  1903)  93 
N.  W.  Rep.  1010;  McTeer  v.  Huntsman,  (Tenn. 
Ch.  1898)  49  S.  W.  Rep.  57;  Robinson  v.  Baugh, 
(Tenn.  Ch.  1900)  61  S.  W.  Rep.  98;  Avery  v. 
Waples,  19  Tex.  Civ.  App.  672.  See  also  Baker, 
etc.,  Co.  v.  Schneider,  85  Mo.  App.  421.  Contra, 
Noyes  v.  Ross,  23  Mont.  425,  75  Am.  St.  Rep. 
543  ;  F.  Meyer  Boot,  etc.,  Co.  v.  C.  Shenkberg 
Co.,  11  S.  Dak.  620. 

An  agreement  that  the  mortgagors  may  re- 
main in  possession  and  continue  the  sale  of  the 
mortgaged  stock  of  merchandise,  and  apply  to 
their  own  benefit  an  indefinite  portion  thereof, 
renders  the  mortgage  fraudulent  as  to  other 
creditors,  and  void  in  law.  Franzke  v.  Hitchon, 
105  Wis.  1 1 . 

Mortgagor  Required  to  Account  for  Proceeds.  — 
But  a  mortgage  of  a  stock  of  goods  is  not  ren- 
dered fraudulent  by  the  fact  that  the  mortgagor 
is  to  remain  in  possession  and  sell  in  the  usual 
course  of  trade,  if  he  is  required  to  account  to 
the  mortgagee  of  the  proceeds  of  his  sales,  to 
be  applied  to  the  mortgage  debt.  Gee  v.  Van 
Natta-Lynds  Drug  Co.,  105  Mo.  App.  27;  Dun- 
ham v.  Stevens,  160  Mo.  95;  State  v.  Fidelity, 
etc.,  Co.,  94  Mo.  App.  184. 

So  in  Red  River  Valley  Nat.  Bank  v.  Barnes, 
8  N.  Dak.  432,  it  was  held  that  a  chattel  mort- 
gage on  a  stock  of  merchandise  which  provides 
in  terms  that  the  mortgagor  shall  remain  in 
possession,  and  sell  the  mortgaged  property  at 
retail  for  cash  only,  and  also  requires  the  mort- 
gagor to  keep  accurate  accounts  of  such  sales, 
and  turn  over  all  the  proceeds  thereof  daily 
to  the  creditor,  to  be  applied  by  him  on  the 
mortgage  debt,  is  not  fraudulent  in  law. 

But  in  Nelden-Judson  Drug  Co.  v.  Commer- 
cial' Nat.  Bank,  27  Utah  59,  the  court  said: 
"  While  an  agreement,  expressed  upon  the  fr.ee 
of  a  chattel  mortgage,  that  the  mortgagor  may 
remain  in  possession  of  the  goods,  and  sell  the 
same  in  payment  of  the  debt,  does  not,  under 
our  statute,  per  se  render  the  mortgage  fraudu- 


lent and  void,  still,  if  a  given  state  di  facts 
aliunde  show  conduct  of  the  parties  and  results 
quite  inconsistent  with  fairness  and  honesty  as 
to  other  creditors  of  the  mortgagor,  the  mort- 
gage will  be  held  to  be  fraudulent  in  fact  and 
void." 

516.  1.  Conducting  Sale  Out  of  Usual  Course 

of  Business. —  Roberts  v.  Burr,  135  Cal.  156; 
Gage  v.  Trawick,  94  Mo.  App.  307.  See  also 
Foster  v.  McAlester,  (C.  C.  A.)  114  Fed.  Rep. 
145  ;  Hood  v.  Gibson,  8  Kan.  App.  588. 

A  Hasty  Sale  and  Delivery  is  a  circumstance 
going  to  show  fraud.  Schefl'er  v.  Lowe,  77 
Minn.  279  ;  Berlin  v.  Van  de  Vanter,  25  Wash. 
465- 

That  a  Sale  Was  Made  Hastily  and  at  an 
Unusual  Hour  is  evidence  of  fraud,  but  may  be 
explained.  Gage  v.  Mears,  107  Mo.  App.  140. 
See  also  Wick  v.  Kunzeman,  (Supm.  Ct.  App. 
T.)  30  Misc.  (N.  Y.)  4S7. 

2.  Unusual  Degree  of  Secrecy.  —  Roberts  v. 
Burr,  135  Cal.  156.  See  also  Bunch  v.  Schaer, 
66  Ark.  98;  Gage  v.  Mears,  107  Mo.  App.  140. 

8.  Colston  v.  Miller,  55  W.  Va.  490. 

6.  Failure  to  Take  Inventory. —  Cafe  Union  v. 
Reordan,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
994;  Powers- Taylor  Drug  Co.  v.  Faulconer,  52 
W.  Va.  604,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  516.  See  also  Scheffer  v.  Lowe, 
77  Minn.  279  ;  Blossman  v.  Friske,  33  Tex.  Civ. 
App.  191. 

In  Maryland  by  statute  a  sale  of  goods  not  in 
the  regular  course  of  business  is  presumptively 
fraudulent  where  no  inventory  is  made.  Hart 
v.  Roney.  93  Md.  432. 

7.  Inadequacy  of  Consideration  —  District  of 
Columbia.  —  Droop  v.  Ridenour,  11  App.  Cas. 
(D.  C.)  224. 

Indiana.  —  See  Jameson  v,  Dilley,  27  Ind. 
App.  429. 

Kentucky.  —  Carter?'.  Richardson,  (Ky.  1901) 
60  S.  W.  Rep.  397  :  Cincinnati  Tobacco  Ware- 
house Co.  v.  Matthews,  (Ky.  1903)  74  S.  W. 
Rep.  242;  Arnold  v.  Eastin.  116  Ky.  686.  See 
also  Diamond  Coal  Co.  v.  Carter  Dry-Goods  Co., 
(Ky.  1899)  49  S.  W.  Rep.  438. 

Michigan.  ■ —  Lake  Linden  First  Nat.  Bank  v. 
Condon,  122  Mich.  457. 

Minnesota.  —  Carson  v.  Hawley,  82  Minn. 
204. 

Missouri.  —  See  Webb  City  Lumber  Co.  v. 
Victor  Min.  Co..  78  Mo.  App.  676. 

Nebraska.  —  See  Dufrene  v.  Anderson,  67 
Neb.  136. 

Oregon.  —  Brown  v.  Case,  41  Oregon  221. 
Pennsyh'ania.  —  Ketner  v.    Donten,    15  Pa. 
Siiner.  Ct.  604. 

517.  1.  Inadequacy  Will  Not  Render  Sale 
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518.  Gross  Inadequacy.  —  See  note  I. 

519.  (c)  Absence  of  Memoranda  of  Consideration.  —  See  note  2. 
(d)  Misstatement  of  the  Consideration.  —  See  note  4» 

530.  Misstatement  of  Mortgaged  Debt.  —  See  note  2. 

531.  (e)  Confessing  Judgment  for  Larger  Amount  than  Due. —  See  note  3. 
(f)  Sales  on  Long  and  Unusual  Credit.  —  See  notes  4,  5- 

533.  (4)  In  Respect  to  the  Thing  Cotivejed — (a)  Conveying  Debtor'!  Entire 
Estate.  —  See  note  3. 

(b)  Mortgaging  More  Property  than  Necessary.  —  See  note  4. 
533.    See  notes  1,  2. 

(c)  Property  Consumable  in  Use.  —  See  note  3. 

(5)  In  Respect  to  the  Parties  —  Relationship.  —  See  note  5. 


Void  Per  Se.  —  Mueller  v.  Renkes,  31  Mont.  100; 
Greenough  v.  Greenough,  32  N.  Y.  App.  Div. 
631,  affirming  (Supm.  Ct.  Spec.  T.)  21  Misc.  (N. 
Y.)  727 ;  Andreae  v.  Bourke,  33  N.  Y.  App. 
Div.  638;  Edwards  v.  Anderson,  31  Tex.  Civ. 
App.  131. 

517.  2.  Inadequacy  Coupled  with  Other  Cir- 
cumstances May  Prove  Fraud—  Iowa.  —  Baxter  v. 
Pritchard,  113  Iowa  422;  Urdangen,  etc.,  v. 
Doner,  122  Iowa  533. 

Maryland.  —  Downs  v.  Miller,  95  Md.  602. 
See  also  Commonwealth  Bank  v.  Kearns,  100 
Md.  202. 

Michigan. —  See  Noble  v.  Laidlaw,  136  Mich. 
680. 

Minnesota.  —  See  Scheffer  v.  Lowe,  77  Minn. 

279. 

New  Jersey.  —  See  Perrine  v.  Perrine,  (N.  J. 
1 90 1 )  50  Atl.  Rep.  694. 

New  York.  —  Hollis  v.  Drescher,  46  N.  Y. 
App.  Div.  151;  Gennerich  v.  Voigt,  46  N.  Y. 
App.  Div.  622 ;  Maasch  v.  Grauer,  58  N.  Y.  App. 
Div.  560.  See  also  O'Connor  v.  Docen.  50  N. 
Y.  App.  Div.  610. 

Pennsylvania.  —  Thornburn  v.  Thompson,  192 
Pa.  St.  298.  See  also  Bossart's  Estate,  1 1  Pa. 
Super.  Ct.  100;  Meyers  v.  Meyers,  24  Pa. 
Super.  Ct.  603. 

West  Virginia.  —  See  Stuart  v.  Neely,  50  W. 
Va.  508. 

518.  1.  Gross  Inadequacy.  —  Crooks  v.  Bry- 
don,  93  Md.  640  ;  Moyer  z>.  Bloomingdale,  38  N. 
Y.  App.  Div.  227  ;  McGhee  v.  Wells,  57  S.  Car. 
280,  76  Am.  St.  Rep.  567  ;  Flook  v.  Armentrout, 
100  Va.  638;  Blubaugh  v.  Loomis,  48  W.  Va. 
666.  See  also  Daugherty  v.  Bogy,  3  Indian  Ter. 
197,  reversed  (C.  C.  A.)  104  Fed.  Rep.  9138  ; 
Cox  v.  Collis,  109  Iowa  270. 

"To  justify  an  inference  of  fraud  as  against  a 
conveyance,  there  must  not  only  be  an  inade- 
quacy of  consideration,  but  it  must  have  been 
so  clearly  below  ihe  market  value  as  to  strike 
the  understanding  at  once  with  a  conviction  that 
such  a  conveyance  never  could  have  been  made 
in  good  faith."    Aretz  v.  Kloos,  89  Minn.  432. 

51ft.  2.  Absence  of  Memoranda  of  Considera- 
tion.—  Colston  v.  Miller,  55  W.  Va.  490,  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  519. 

4.  Misstatement  of  the  Consideration.  —  Webb 
City  Lumber  Co.  v.  Victor  Min.  Co.,  78  Mo. 
App.  676;  Ellis  v.  Musseiman,  61  Neb.  262; 
Colston  v.  Muller,  55  W.  Va.  490,  quoting  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  519. 
See  also  Tinsley  v.  Corbett,  27  Tex.  Civ.  App. 
633  :  Gignac  v.  Her,  29  Ont.  147,  affirmed  25 
Ont.  App.  393. 


The  Statement  of  a  Money  Consideration  Where 
the  Real  Consideration  Is  a  Debt  due  to  the 

grantee  does  not  in  itself  make  the  transaction 
void  as  to  grantor's  creditors.  Commonwealth 
Bank  v.  Kearns,  100  Md.  202. 

520.  2.  Misstatement  of  Mortgage  Debt  a 
Badge  of  Fraud.  —  Webb  City  Lumber  Co.  v. 
Victor  Min.  Co.,  78  Mo.  App.  676. 

521.  3.  Hieber  v.  Neary,  7  Pa.  Dist.  596. 
See  also  Thornburn  v.  Thompson,  192  Pa.  St. 
298  ;  Meyers  v.  Meyers,  24  Pa.  Super.  Ct.  603  ; 
Page  v.  Simpson,  188  Pa.  St.  393. 

4.  Sales  on  Long  and  Unusual  Credit.  —  John 
Deere  Plow  Co.  v.  Sullivan,  158  Mo.  449,  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  521. 
But  see  McGrew  v.  Hancock,  (Tenn.  Ch.  1899) 
52  S.  W.  Rep.  soo. 

5.  When  Badge  Is  Conclusive.  —  John  Deere 
Plow  Co.  v.  Sullivan,  158  Mo.  449,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  521. 

522.  3.  Conveying  Debtor's  Entire  Estate.  — 
Mendenhall  v.  Elwert,  36  Oregon  381.  See  also 
Noble  v.  Laidlaw,  136  Mich.  680;  Halff  v.  Gold- 
frank,  (Tex.  Civ.  App.  1899)  49  S.  W.  Rep. 
1095  ;  Stuart  v.  Neely,  50  W.  Va.  508. 

Conveyance  Between  Relatives.  —  See  Colston 
v.  Miller,  55  W.  Va.  490. 

The  Debtor  Has  the  Burden  of  Proving  that 
He  Had  Other  Property  than  that  conveyed 
and  that  such  property  was  sufficient  to  pay 
his  debts.  Dawson  v.  Waltemeyer,  91  Md. 
328. 

4.  Conveying  More  Property  Mortgaged  than  Is 
Necessary  Held  a  Badge  of  Fraud.  —  Scott  Hard- 
ware Co.  v.  Riddle,  84  Mo.  App.  275  ;  Imhoff 
v.  McArthur,  146  Mo.  371  ;  Liver  v.  Thielke,  115 
Wis.  389. 

523.  1.  Held  Not  a  Badge  of  Fraud.  —  Jer- 

kowski  v.  Marco,  57  S.  Car.  402. 

2.  Is  a  Circumstance  Which  the  Jury  May  Con- 
sider.—  Blass  v.  Goodbar,  63  Ark.  511  :  Symns 
Grocer  Co.  v.  Lee,  9  Kan.  App.  574;  Smith  v. 
Parry  Mfg.  Co.,  9  Kan.  App.  877.  See  also  Sar- 
gent v.  Chapman,  12  Colo.  App.  529;  Orr  v. 
Peters,  197  Pa.  St.  606;  City  Nat.  Bank  v. 
Martin-Brown  Co.,  20  Tex.  Civ.  App.  52;  Lee- 
dom  7'.  H.  B.  Claflin  Co.,  104  Wis.  102. 

"  Fraudulent  Intent  Does  Not  Result  as  an  In- 
disputable Presumption  from  the  taking  of  ex- 
cessive security.  It  is  a  conclusion  of  fact,  to 
be  deduced  from  the  evidence  given  on  the 
trial."    Tackaberry  v.  Gilmore,  57  Neb.  450. 

3.  Morris  v.  Clark,  (Tenn.  Ch.  1901)  62  S. 
W.  Rep.  673.  See  also  McGrew  v.  Hancock, 
(Tenn.  Ch.  1899)  52  S.  W.  Rep.  500. 

5.  Fact  of  Relationship  Not  a  Badge  of  Fraud 
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52-1.    See  note  1 . 

(6)  ///  Respect  to  the  Form  and  Purpose  of  the  Conveyance  —  Absolute 

Conveyance  as  Security.  —  See  note  2. 
•125.    See  notes  I,  2. 

(7)  In  Respect  to  the  Time  of  the  Conveyance —  Conveyance  Pending 
Suit.  —  See  note  3. 


—  United  States.  —  Davis  v.  Turner,  (C.  C.  A.) 
1 20  Fed.  Rep.  605. 

Alabama.  —  Morrow  v.  Campbell,  118  Ala. 
330;  Wallcn  v.  Montague,  121  Ala.  287. 

Iowa.  —  Conry  v.  Benedict,  108  Iowa  664,  75 
Am.  St.  Rep.  282 ;  Riddick  v.  Parr,  1 1 1  Iowa 
733;  Thompson  v.  Zuckmayer,  (Iowa  1903)  94 
N.  W.  Rep.  476;  Klay  v.  McKellar,  122  Iowa 
163. 

Ki  ntucky.  —  Warden  v.  Fulkerson,  (Ky.  1900) 
56  S.  W.  Rep.  717;  Redd  v.  Redd,  (Ky.  1902) 
67  S.  W.  Rep.  367. 

Minnesota.  —  Heim  v.  Heim,  90  Minn.  497. 

Montana.  —  Muellers.  Renkes,  31  Mont.  100. 

Nebraska.  —  Blair  State  Bank  v.  Bunn,  61 
Neb.  464. 

South  Carolina.  —  McElwee  v.  Kennedy,  56 
S.  Car.  154. 

Virginia. — Johnson  v.  Lucas,  103  Va.  37. 

Washington.  —  Rohrer  v.  Snyder,  29  Wash. 
199. 

West  Virginia.  —  Butler  v.  Thompson,  45  W. 
Va.  660,  72  Am.  St.  Rep.  838 ;  Farmers'  Transp. 
Co.  v.  Swaney,  48  W.  Va.  272. 

Wisconsin.  —  Missinskie  v.  McMurdo,  107 
Wis.  578. 

Conveyance  of  Entire  Property.  —  When  a  con- 
veyance in  favor  of  a  relative  leaves  a  man 
without  means  to  satisfy  his  creditors  it  is  the 
basis  of  a  strong  suspicion  of  fraud  ;  it  is  prima 
facie  fraudulent,  and  calls  upon  the  grantee 
to  furnish  strong  proof  of  the  bona  fides  of  the 
transaction.    Moore  v.  Gainer,  53  W.  Va.  403. 

Relationship  of  Husband  and  Wife.  — ■  In  Bates 
v.  Drake,  28  Wash.  456,  the  court  said  :  "While 
it  may  be  true  that  a  conveyance  from  a  hus- 
band to  a  wife  is  not  of  itself  a  badge  of  fraud, 
either  under  the  rule  of  the  statute  or  the  gen- 
eral rule  cited,  it  is  nevertheless  a  fact  which 
naturally  awakens  suspicion,  lends  greater 
weight  to  other  unfavorable  circumstances,  and 
will  be  for  that  reason  set  aside  upon  less  proofs 
of  fraud  than  will  a  transaction  between  parties 
not  having  the  same  confidential  relation." 

52 1.  1.  Relationship  of  Parties  Gives  Greater 
Weight  to  Other  Suspicious  Circumstances  — ■  Ala- 
bama. —  Wallen  v.  Montague,  121  Ala.  287. 

Arkansas.  —  Wilks  v.  Vaughan,  73  Ark.  174. 

Illinois.  —  Merchants  Nat.  Bank  v.  Lyon.  185 
111.  343  :  Vietor  v.  Swisky,  200  111.  257  ;  Ameri- 
can Hoist,  etc.,  Co.  v.  Hall,  208  111.  597,  afhrm- 
'mg  no  111.  App.  463:  Merrill  v.  Merrill,  105  111. 
App.  5- 

Iowa.  —  McCormick  Harvesting  Mach.  Co.  v. 
Griffin,  116  Iowa  397:  Thompson  v.  Zuckmayer, 
(Iowa  1903)  94  N.  W.  Rep.  476 ;  Dunning  v. 
Baily,  120  Iowa  729;  Klay  V.  McKellar,  T22 
Iowa  163. 

Kansas.  —  Parmenter  v.  Lomax,  68  Kan.  61. 

Kentucky.  —  Redd  v.  Redd,  (Ky.  1902)  67  S. 
W.  Rep.  367 ;  Cincinnati  Tobacco  Warehouse 
Co.  v.  Matthews,  (Ky.  1903)  74  S.  W.  Rep.  242. 

Michigan.  —  Winslow  v.  Putnam,  130  Mich. 


359;  Noble  v.  Laidlaw,  136  Mich.  680.  See  also 
Heath  v.  Koon,  130  Mich.  54. 

Minnesota.  —  Nichols,  etc.,  Co.  v.  Gerlich,  84 
Minn.  483  ;  Shea  v.  Hynes,  89  Minn.  423. 

Nebraska.  —  Blair  State  Bank  v.  Bunn,  61 
Neb.  464. 

South  Carolina.  —  McElwee  v.  Kennedy,  56 
S.  Car.  154. 

Tennessee.  —  Warren  v.  Hinson,  (Tenn.  Ch. 
1899)  52  S.  W.  Rep.  498. 

Virginia.  —  Johnson  v.  Lucas,  103  Va.  37. 

West  Virginia.  — ■  Timms  v.  Timms,  54  W. 
Va.  414;  Butler  v.  Thompson,  45  W.  Va.  660, 
72  Am.  St.  Rep.  838 ;  Smith  v.  Smith.  48  W. 
Va.  51  ;  Ballard  v.  Chewning,  49  W.  Va.  508; 
Colston  v.  Miller,  55  W.  Va.  490. 

Wisconsin.  —  Missinskie  v.  McMurdo,  107 
Wis.  578. 

An  Instruction  that  "  clearer  and  more  con- 
vincing proof  of  good  faith  "  of  a  transfer  of 
property  is  necessary  when  made  to  a  relative 
than  when  made  to  a  stranger  is  proper.  Rapp 
v.  Rush,  96  111.  App.  356. 

2.  Absolute  Deed  as  Security  Void  Per  Se.  — 
Taylor  v.  Dwyer,  131  Ala.  91  ;  Best  v.  Fuller, 
etc.,  Co.,  185  111.  43;  McNeil,  etc.,  Co.  v.  Hov- 
land,  91  111.  App.  315;  Ellis  v.  Musselman,  61 
Neb.  262. 

525.  1.  Absolute  Deed  Given  as  Security  Not 
Void  Per  Se.  — ■  Hegler  v.  Grove,  63  Ohio  St.  404. 
See  also  J.  S.  Brown,  etc.,  Mercantile  Co.  v. 
Israel,  15  Colo.  App.  392. 

2.  Taking  Absolute  JDeed  as  Security  a  Badge 
of  Fraud. —  Davis  v.  Jones,  67  Ark.  122. 

3.  Conveyance  Pending  Suit.  —  Croarkin  v. 
Hutchinson,  187  111.  613  ;  Scandinavian  Sveas 
Benev.  Soc.  v.  Linquist,  133  Mich.  91  ;  Graham 
v.  Morgan,  83  Miss.  601  ;  Mason  v.  Perkins,  180 
Mo.  702;  Christie  v.  Bridgman,  51  N.  J.-  Eq. 
335;  Hancock  v.  Elmer,  61  N.  J.  Eq.  558; 
Robinson  v.  Hawley.  45  N.  Y.  App.  Div.  287  ; 
Maasch  v.  Grauer,  58  N.  Y.  App.  Div.  560  ;  Orr 
V.  Peters,  197  Pa.  St.  606  ;  Butler  v.  Thompson. 
45  W.  Va.  660,  72  Am.  St.  Rep.  838.  See  also 
Sauers  v.  Beechler,  38  Oregon  228.  And  see 
Cafe  Union  v.  Reordan,  (Supm.  Ct.  App.  T. )  84 
N.  Y.  Supp.  994,  where  the  sale  was  on  the  day 
when  judgment  was  entered  against  the  vendor. 

Not  Conclusive.  —  The  mere  fact  of  a  convey- 
ance having  been  executed  upon  the  eve  of 
pending  or  threatened  litigation  will  not  in 
itself  invalidate  the  conveyance.  Wallen  v. 
Montague,  i2t  Ala.  287. 

A  Sale  by  a  Debtor  Immediately  Following  a 
Judgment  Against  Him  is  a  suspicious  circum- 
stance. Huffman  v.  Leslie,  (Ky.  1902)  66  S. 
W.  Rep.  822. 

A  Voluntary  Conveyance  of  All  of  a  Debtor's 
Property  Pending  Suit  is  fraudulent  and  void  as 
to  the  plaintiff  in  the  suit.  McCollum  v.  Crain, 
101  Mo.  App.  522. 

A  Voluntary  Conveyance  by  a  Father  to  His 
Daughter  of  All  His  Property,  Pending  Suit  by 
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526     (8)  Failure  to  Record  Conveyance.  —  See  note  I. 

Intent  to  Give  Debtor  a  Fictitious  Credit.  —  See  note  2. 

(10)  Subsequent  Employment  of  Vendor.  —  See  note  4. 

527.    FREE.  —  See  notes  I,  2. 

529.  See  note  1. 

530.  FREE  FISHERY.  —  See  note  I. 
FREEHOLD  —  FREEHOLDER.  —  See  note  2. 


His  Wife  for  divorce  and  alimony,  was  held  to 
be  constructively  fraudulent.  Ruttenach  v. 
Ruffenach,  13  Colo.  App.  102. 

A  Conveyance  by  a  Husband  to  His  Wife  Pending 
Suit  Against  the  Husband  was  held  to  be  prima 
facie  fraudulent  where  the  husband  retained 
nothing  out  of  which  to  satisfy  any  judgment 
which  might  be  rendered.  Hollis  v.  Rodgers, 
106  Ga.  13. 

Conveyance  to  Nephew  After  Judgment.  — 

It  is  a  badge  of  fraud  for  a  person  against 
whom  judgment  has  been  rendered  to  transfer 
all  his  property  subject  to  execution  to  his 
nephew.  Harrison  v.  Calvert,  (Ky.  1901)  64 
S.  W.  Rep.  521. 

526.  1.  Failure  to  Record  Conveyance.  — 
Claflin  v.  Freudenthal,  58  N.  J.  Eq.  298  ;  State 
Bank  v.  Backus,  160  Ind.  682;  Tolerton,  etc., 
Co.  v .  Wayne  First  Nat.  Bank,  63  Neb.  674 ; 
Andrus  v.  Burke,  61  N.  J.  Eq.  297;  Hardin  v. 
Dolge,  46  N.  Y.  App.  Div.  416;  Castleman  v. 
Mayer,  55  N.  Y.  App.  Div.  515,  affirmed  168 
N.  Y.  354;  Rohrer  v.  Snyder,  29  Wash.  199. 
See  also  Brown  v.  Easton,  112  Fed.  Rep.  592; 
Philadelphia,  etc.,  Coal,  etc.,  Co.  v.  Devoy, 
(Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  640. 

When  Intent  Immaterial.  —  In  Bunch  v. 
Sch'aer,  66  Ark.  98,  the  court  said  :  "  It  is  a 
rule  of  law  based  on  the  soundest  of  reasons 
that  a  vendee  who  by  an  agreement  or  under- 
standing with  his  vendor  withholds  from  record 
and  keeps  secret  his  deed  of  conveyance  to  valu- 
able properly,  and  allows  the  vendor  to  hold 
himself  out  as  the  owner  of  such  property 
cannot,  if  the  vendor  becomes  insolvent,  set 
up  his  title  to  such  property  as  against  one 
who  has  in  good  faith  parted  with  his  goods 
and  credited  such  vendor  in  the  belief  that  he 
still  owns  such  property.  As  between  the  ven- 
dee and  creditor,  in  such  a  case,  the  vendor 
will  still  be  considered  the  owner  of  the  prop- 
erty ;  for  to  allow  the  vendee  to  hold  the  prop- 
erty under  such  circumstances  would  be  to 
permit  him  and  the  vendor  to  perpetrate  a 
gross  fraud  upon  the  creditor.  Under  such 
circumstances  the  deed  will  be  treated  as  fraudu- 
lent and  void  as  to  the  creditor,  without  regard 
to  whether  the  parties  to  the  deed  intended  any 
fraud  or  not." 

2.  Giving  Mortgagor  Fictitious  Credit  — 
United  States.  —  Corwine  v.  Thompson  Nat. 
Bank.  (C.  C.  A.)  105  Fed.  Rep.  196;  Clayton 
v.  Exchange  Bank,  (CCA.)  121  Fed.  Rep.  630. 

Colorado.  —  See  Shideler  v.  Fisher,  13  Colo. 
App.  to6. 

Illinois.  —  See  McNeil,  etc.,  Co.  v.  Plows,  83 
111.  App.  186. 

Iowa. —  Hitt  v.  Sterling-Goold  Mfg.  Co.,  m 


Iowa  458 ;  Corning  First  Nat.  Bank  v.  Reid, 
122  Iowa  280. 

Michigan.  —  See  Durrell  v.  Richardson,  119 
Mich.  592;  Noble  v.  Laidlaw,  136  Mich.  680. 

Missouri.  —  State  v.  O'Neill,  151  Mo.  67. 

Nebraska.  —  Ellis  v.  Musselman,  61  Neb.  262. 

Wisconsin. —  Kickbusch  v.  Corwith,  108  Wis. 
634- 

Giving  Fictitious  Credit  to  a  Grantor  by  failure 
to  record  the  deed  of  conveyance  is  evidence  of 
fraud.  Thompson  Nat.  Bank  v.  Corwine,  89 
Fed.  Rep.  774;  Bush,  etc.,  Co.  v.  Helbing,  134 
Cal.  676. 

Effect  as  to  Subsequent  Creditors.  —  A  creditor 
whose  debt  accrues  after  the  mortgage  has  been 
recorded  cannot  complain  because  it  was  with- 
held from  record  for  several  months  in  order 
to  give  a  fictitious  credit  to  the  mortgagor. 
News  Pub.  Co.  v.  Tyndale,  (Neb.  1902)  96  N. 
W.  Rep.  125. 

4.  Subsequent  Employment  of  Vendor. —  Hickey 
v.  Coschina,  133  Cal.  81.  See  also  Spencer  v. 
Mugge,  45  Fla.  585;  McKenzie  v.  Thomas,  118 
Ga.  728;  Bolin  v.  Thompson,  51  N.  Y.  App. 
Div.  601. 

527.  1.  Acknowledgment.  —  Goldstein  v. 
Curtis,  63  N.  J.  Eq.  454. 

2.  Free  Public  Schools  —  Taxation.  —  Paw- 
tucket,  for»©pinion,  24  R.  I.  86. 

Free  and  Uninterrupted  Way.  —  Bovd  v.  Bloom, 
152  Ind.  152. 

Free  and  Unobstructed  Use  of  Water  —  Riparian 
Owners.  —  See  Skowhegan  Water  Power  Co.  v. 
Weston,  94  Me.  285. 

529.  1.  An  agreement  to  convey  lands  free 
and  clear  is  satisfied  by  a  conveyance  passing  a 
good  title.  Meyer  v.  Madreperla,  68  N.  J.  L. 
258. 

5.10.  1.  Albright  v.  Sussex  County  Lake, 
etc.,  Commission,  68  N.  J.  L.  523. 

2.  Freehold.  —  Harlan  v.  State,  136  Ala.  150, 
quoting  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  530;  Nevitt  v.  Woodburn,  175  111.  376; 
Cummings  v.  Hyatt,  54  Neb.  35. 

Household  and  Freehold  —  Appraisers  —  Emi- 
nent Domain. —  Shively  v.  Lankford,  174  Mo.  535. 

Freehold  —  Appraisers  —  Foreclosure  Sale.  — 
Wheldon  v.  Cornett,  (Neb.  1903)  94  N.  W.  Rep. 
626. 

Married  Women.  —  Cummings  v.  Hyatt,  54 
Neb.  35. 

A  married  man  residing  in  a  house  built  on 
his  wife's  land  and  her  statutory  homestead 
and  having  110  real  estate  in  his  own  name  is 
not  a  freeholder  entitled  to  sign  a  petition  for 
the  issuance  of  bonds  where  the  petition  is  by 
statute  limited  to  freeholders.  Hamilton  v. 
Detroit,  85  Minn.  83. 


FREEMASONS. 


Jurisprudence  —  b.  SOURCES  — 
b.  May  Be  a  Voluntary  Asso- 


536.  I.  Introductory  —  5.  Masonic 

(3)  Constitutions  and  By-laws.  —  See  note  2. 

537.  II.  The  Body  — 2.  Legal  Status  — 
CIATION.  —  See  note  10. 

c.  Not  a  Partnership.  —  See  note  15. 
539.    4.  Liabilities  —  a.  Taxation  —  (1)  Prevailing  Rule.  — See  note  5. 
Business  Property.  —  See  note  IO. 
Masonio  Charitable  Institutions.  —  See  note  II. 

543.  IV.  Members  —  3.  Freemasons  as  Jurors. — See  note  5. 
4.  Masonic  Offenses.  —  See  notes  8,  9. 

544.  5.  Procedure  in  Masonic  Trials.  —  See  note  1. 
6.  Punishments  —  Generally.  —  See  note  3. 

545.  Judicial  Interference.  —  See  notes  8,  9. 

546.  [FREEZER.  —  See  note  ia.~\ 
FREIGHT.  —  See  note  4. 

548.     Marine  Insurance.  — •  See  note  I. 
551.    FREQUENT.  —  See  note  2. 

FRESH.  —  See  note  3. 
553.     FROM  —  I.  Inclusive  or  Exclusive.  —  See  notes  I,  3. 


536.  2.  Constitution  and  Code  of  Procedure. — 

The  Masonic  fraternity  has  a  constitution  and 
code  of  procedure  designed  for  its  government 
and  for  the  regulation  of  its  members  in  their 
relation  to  each  other.  Franklin  v.  Burnham, 
(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  566. 

537.  10.  Voluntary  Association. —  Franklin  v. 
Burnham,  (Supm.  Ct.  Spec.  T.)  40  Misc.  (N. 
Y.)  566. 

15.  Partnership.  —  See  Lumbard  v.  Grant, 
(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  140, 
affirmed  62  N.  Y.  App.  Div.  617. 

539.    5.  Masonic  Property  Not  Exempt.  — 

Lacy  v.  Davis,  112  Iowa  106;  Green  Bay  Lodge 
No.  259  V.  Green  Bay,  122  Wis.  452.  See  also 
National  Council,  etc.,  v.  Phillips,  63  Kan.  799, 
808. 

10.  Ridgeley  Lodge  No.  23  v.  Redus,  78  Miss. 
3S2. 

11.  See  Widows,  etc.,  Home  v.  Bosworth,  112 
Ky.  200. 

513.  5.  See  Delaware  Lodge  No.  1  v.  All- 
mon,  1  Penn.  (Del.)  160. 

8.  Kopp  v.  White,  (Supm.  Ct.  Spec.  T.)  30 
Civ.  Pro.  (N.  Y.)  352 ;  Franklin  v.  Burnham, 
(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  566. 

9.  Kopp  v.  Wlrte.  (Supm.  Ct.  Spec.  T.)  30 
Civ.  Pro.  (N.  Y.)  352. 

544.  1.  Procedure  in  Trials.  —  See  Franklin 
v.  Burnham,  (Supm.  Ct.  Spec.  T.)  40  Misc.  (N. 
Y.)  566. 

3.  See  Kopp  v.  White.  (Supm.  Ct.  Spec.  T.) 
30  Civ.  Pro.  (N.  Y.)  352,  wherein  it  appears 
that  a  member  of  a  Masonic  lodge  was  expelled 
for  falsely  accusing  the  grand  master  of  the 
state  of  incompetency  and  mismanagement  in 
office. 


545.  8.  Franklin  v.  Burnham,  (Supm.  Ct. 
Spec.  T.)  40  Misc.  (N.  Y.)  566;  Kopp  v.  White, 
(Supm.  Ct.  Spec.  T.)  30  Civ.  Pro.  (N.  Y.)  352. 
See  also  Austin  v.  Dutcher,  56  N.  Y.  App.  Div. 
393- 

9.  Remedies  in  Order  Must  Be  Exhausted.  — 

See  Delaware  Lodge  No.  1  v.  Allmon,  1  Penn. 
(Del.)  160;  Johansen  v.  Blume,  53  N.  Y.  App. 
Div.  526. 

546.  la.  The  term  freezer  as  used  in  the 
meat  trade  is  a  place  for  the  preservation  of 
meat  or  poultry,  where  the  temperature  is  kept 
below  the  freezing  point  from  zero  up  to  320 
and  is  distinguishable  from  cold  storage,  a 
place  where  the  temperature  is  kept  at  a  low 
degree  but  above  the  freezing  point.  Allen  v. 
Somers,  73  Conn.  355. 

4.  Hire.  —  Christie  v.  Davis  Coal,  etc.,  Co.,  9s 
Fed.  Rep.  837. 

548.  1.  Marine  Insurance.  —  Christie  v. 
Davis  Coal,  etc.,  Co.,  95  Fed.  Rep.  837  ;  Michael 
v.  Prussian  Nat.  Ins.  Co.,  171  N.  Y.  25. 

551.  2.  Frequent  Distinguished  from  Visit  — 
Gambling  House.  —  Roberts  v.  State,  25  Ind. 
App.  366. 

3.  Fresh  Evidence  within  the  meaning  of  the 
Summary  Jurisdiction  (Married  Women)  Act 
1895.  §  7.  in  order  to  confer  jurisdiction  to 
rescind  a  separation  order,  must  be  such  as 
would  afford  ground  for  a  new  trial  in  any 
other  class  of  cases.  Johnson  v.  Johnson, 
(1000)  P.  10. 

553.  1.  Grammatical  Sense  Exclusive.  —  Neal 
v.  St.  Louis,  etc.,  R.  Co.,  71  Ark.  44s.  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  553- 
See  People  v.  Hornbeck,  (Supm.  Ct.  Spec.  T.) 
30  Misc.  (N.  Y.)  212. 
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554.    Question  of  Intent.  —  See  note  I. 
556.    II.  Miscellaneous.  —  See  note  I. 
558.    FRONT.  —  See  note  i. 
560.    FRUIT.  —  See  note  2. 

FULL  —  FULLY.  —  See  note  8. 
563.    FUND  —  FUNDS.  —  See  note  3. 

566.  The  Funded  Debt.  —  See  note  3. 

567.  FURNACE.  —  See  note  1.  * 
FURNISH.  —  See  note  2. 

568.  FURNITURE.  —  See  note  1. 

572.  FURTHER.  —  See  note  I. 

573.  [FURTHERANCE.  —  See  note  a.] 


553,  3.  Hazelwood  v.  Rogan,  95  Tex.  295. 
Statutes.  —  But  see  O'Connor  v.  Fond  du  Lac, 

109  Wis.  253. 

From  a  Day.  —  Sindall  v.  Baltimore,  93  Md. 
526,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  cd.)  553. 

554.  1.  Intent  Governs. —  Hazelwood  v.  Ro- 
gan, 95  Tex.  295. 

Exclusively  —  Forfeiture, —  See  Supreme  Coun- 
cil, etc.,  v.  Gootee,  (C.  C.  A.)  89  Fed.  Rep.  941. 

Exclusively  —  From  and  After.  —  Sindall  v. 
Baltimore,  93  Md.  526. 

556.  1.  Vesting  —  From  and  After.  — •  Mc- 
Gillis  v.  McGillis,  154  N.  Y.  532;  Ackerman  v. 
Ackerman,  63  N.  Y.  App.  Div.  370 ;  Haug  v. 
Schumacher,  50  N.  Y.  App.  Div.  562;  Manhattan 
Real  Estate,  etc.,  Assoc.  v.  Cudlipp,  80  N.  Y. 
App.  Div.  532;  Canfield  v.  Fallon,  (Supm.  Ct. 
Spec.  T.)  26  Misc.  (N.  Y.)  345.  See  also 
Lyons  v.  Weeks,  (Supm.  Ct.  Tr.  T.)  29  Misc. 
(N.  Y.)  714. 

From  Time  to  Time.  —  Upshur  v.  Baltimore, 
94  Md.  743  ;  State  v.  McBride,  29  Wash.  335. 

The  Phrase  From  the  Grass  Roots  Down  means 
ordinarily  to  the  centre  of  the  earth  and  not 
merely  to  bed  rock.  Martin  v.  Eagle  Creek  De- 
velopment Co.,  41  Oregon  448. 

55§.  1.  Special  Assessments.  —  Mound  City 
Constr.  Co.  v.  Macgurn,  97  Mo.  App.  403. 

Front  and  Frontage.  —  The  words  front  and 
frontage  are  usually  used  as  referring  to  street 
frontaye  or  facing  according  to  the  manner  in 
which  property  is  improved  and  used.  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Jacobson,  75  Minn. 
429. 

560.  2.  Pineapple  plants  growing  in  the 
soil  are  parcel  of  the  realty  and  not  farm 
products  or  fruit  within  the  Florida  statutes. 
Long  v.  State,  42  Fla.  509. 

8.  Full  Compensation.  —  Barnett  v.  Eccles, 
(1900)  2  Q.  B.  423. 

Full  and  Complete  Cargo.  —  See  Steamship 
Isis  Co.  v.  Bahr,  (1900)  A.  C.  340,  affirming 
(1899)  2  Q-  B.  364- 

Full  Knowledge  —  Master  and  Servant.  — 
Pledger  v.  Texas  Cent.  R.  Co.,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep  516. 

Full  Evidence.  —  In  construing  a  statute  pro- 
viding that  a  man  filed  by  commissioners  should 
be  full  evidence  of  a  street  and  of  its  lines 
and  courses,  it  was  held  that  full  evidence 
meant  prima  facie  evidence  only.  Lathrop  v. 
Morristown,  67  N.  J.  L.  247. 

The  Words  "  Fully  and  Permanently  Cured " 
in  a  contract  providing  for  the  return  of  the 
price  paid  if  a  patient  were  not  fully  and 


permanently  cured  of  the  morphine  and  chloral 
habit,  mean  the  restoration  of  the  patient  to 
a  normal  condition  of  body  and  mind  with  the 
same  power  to  resist  the  desire  for  the  drug  as 
possessed  before  the  habit  was  acquired,  and  not 
that  the  patient  should  be  put  in  that  condition 
that  he  could  never  again  take  the  drug.  Well- 
man  v.  Jones,  124  Ala.  580. 

563.  3.  The  word  fund  in  its  broadest 
meaning  may  include  property  of  every  kind. 
Matter  of  Tatum,  61  N.  Y.  App.  Div.  513. 

Current  Funds.  —  Hatch  v.  Dexter  First  Nat. 
Bank,  94  Me.  348. 

566.  3.  Funded  Debt. —  People  v.  Carpenter, 
31  N.  Y.  App.  Div.  603. 

567.  I.  Furnace  Distinguished  from  Forge.  — 
A  furnace  is  used  to  melt  ores  in  making 
metal,  while  a  forge  is  used  to  heat  metals  to 
work  them.  Boston  v.  Sarni,  175  Mass.  357. 
And  see  supra,  Forge. 

2.  Where  a  contract  required  a  plaintiff  to 
furnish  lumber,  it  was  held  that  the  word 
furnish  did  not  mean  to  manufacture,  at  plain- 
tiff's mill,  but  he  might  obtain  lumber  where 
he  chose.  T.  Wilce  Co.  v.  Kelley  Shingle  Co., 
130  Mich.  319. 

56S.  1.  Furniture. — ■  Brody  v.  Chittenden, 
106  Iowa  524. 

Ship's  Furniture.  —  Hogarth  v.  Walker,  (1900) 
2  Q.  B.  283,  affirming  Hogarth  v.  Walker,  (1899) 
2  Q.  B.  401,  stated  in  the  original  note. 

A  Safe  is  not  "  other  furniture  and  fixtures 
as  is  usual  to  saloons"  within  a  policy  of  fire 
insurance.  Moriarty  v.  U.  S.  Fire  Ins.  Co.,  19 
Tex.  Civ.  App.  669. 

Money  and  Jewelry  are  not  within  the  term 
household  furniture  in  a  bequest.  Ludwig  v. 
Bungart,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 
177. 

Silverware  Is  Within,  but  Wearing  Apparel  Is 
Not  Within,  a  bequest  of  household  furniture. 
Scoville  v.  Mason,  76  Conn.  459. 

Carpets  and  Bedding  are  covered  by  the  term 
household  furniture  in  a  policy  of  insurance. 
Patrons  Mut.  Aid  Soc.  v.  Hall,  19  Ind.  App.  118. 

Furniture  of  a  Jewelry  Shop.  —  Clocks,  jardi- 
niere, etc.,  held  to  be  furniture  under  a  chat- 
tel mortgage.   Brody  v.  Chittenden,  106  Iowa  524. 

572.  I.  Further  in  the  Sense  of  Additional.  — 
Thompson  v.  Southern  R.  Co.,  116  Fed.  Rep. 
890;  London,  etc.,  Bank  v.  Parrott,  125  Cal. 
472;  Todd  v.  Staats,  60  N.  J.  Eq.  507;  Blair  v. 
Scribner,  (N.  J.  1905)  60  Atl.  Rep.  212. 

Further  Denotes  Order  of  Sequence.  — ■  Porter  v. 
Howe,  173  Mass.  521. 

573.  </.  Furtherance.  —  In  Powers  v.  Com., 
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|  FUSE.  —  See  note  b.] 
| FUSION.  — See  note  c] 
FUTURE  ESTATE.  —  See  note  I. 
[GALE.  —  See  note  ia.] 


r>7:i. 

.17  i. 

S79. 

i  i.t  Ky.  263,  the  court  said  the  word  further- 
ance had  a  well-defined  and  generally  accepted 
meaning,  which  is  the  act  of  furthering  or 
helping  forward  or  promotion  or  advancement. 

57U.  b.  A  fuse  consists  of  a  piece  of  met- 
allic .ill oy  similar  in  nature  to  soft  solder,  one 
or  more  inches  in  length  connected  at  each  end 
with  a  small  circular  piece  of  copper.  Cassady 
v.  Old  Colony  St.  R.  Co.,  184  Mass.  156.  And 
see  Chicago  Telephone  Co.  v.  Northwestern 
Telephone  Co.,  119  111.  324. 

c.  Fusion  has  been  defined  to  mean  the  act 


of  coalescing  two  political  parties.  Nicholls  v. 
Barrick,  27  Colo.  432. 

574.  1.   Haug  v.  Schumacher,   166  N.  Y. 

517- 

Future  Estates  or  Interests  —  Limitation  of 
Actions.  —  Walter  v.  Yalden,  (1902)  2  K.  B. 
304. 

575.  la.  A  gale  is  defined  as  a  wind  hav- 
ing a  velocity  of  forty  to  seventy  miles  an  hour 
(Standard  Dictionary).  Missouri  Pac.  R.  Co. 
v.  Columbia,  65  Kan.  390. 


GAMBLING  CONTRACTS. 


By  Briscoe  B.  Clark. 

581.  I.  Definition  and  Analogies  —  1.  Definition.  —  See  note  i. 

582.  II.  Elements  of  Gambling  Contracts  —  1.  Failure  of  Consideration. 

—  See  note  I . 

2.  Risk.  —  See  note  2. 
584.     4.  Event  —  Event  Must  Be  One  in  Which  Parties  Have  No  Interest.  —  See 

note  3. 

580.    III.  Status  of  Gambling  Contracts  at  Law — 1.  At  Common  Law 

-a.  Development  of  Common  Law — English  Doctrine  —  (1)  Early 
Assumption  of  General  Validity.  —  See  note  1. 

(2)  Theory  of  Discretion  of  Trial  fudge.  —  See  note  2. 

(3)  Theory  of  Validity  with  Exceptions  —  (a)  General  Rule.  —  See 


587. 

note  I. 

589. 

States  - 

Common  Law.  —  See  note  3. 

581.  1.  Definition.  — -Jacobus  v.  Hazlett,  78 
111.  App.  239  ;  Rehberg  v.  Tontine  Surety  Co., 
131  Mich.  139,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  581  ;  Brault  v.  L'Association, 
etc.,  12  Quebec  K.  B.  124,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  581. 

582.  1.  Failure  of  Consideration.  —  Rehberg 
V.  Tontine  Surety  Co.,  131  Mich.  139,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  582. 

2.  Risk  and  Chance.  —  Treacy  v.  Chinn,  79  Mo. 
App.  648;  Thompson  v.  Williamson,  67  N.  J. 
En.  212. 

584.  3.  Sale  of  Race  Horse.  —  In  Treacy  v. 
Chinn,  79  Mo.  App.  648,  it  was  held  that  the 
sale  of  a  horse  was  not  a  gambling  transaction 
where  the  greater  part  of  the  price  was  paid 
in  cash  and  a  note  given  for  the  balance  payable 
after  the  horse  should  have  won  a  race. 

A  Contract  to  Train  Race  Horses  for  a  certain 
monthly  salary  and  a  percentage  of  the  prizes 
or  purses  which  might  be  won  by  the  horses,  is 
not  a  gambling  transaction.  Brien  v.  Stone,  82 
N.  Y.  App.  Div.  450. 

586.    1.  General  Validity  Assumed. —  See  v. 


(h)  Classes  of  Invalid  Wagers  —  ai.  Forbidden  by  Statute.  —  See  note  2. 

b.  Common  Law  as  Interpreted  by  Courts  of  United 
(1)  furisdictions  Where  Gambling  Contracts  Are  Held  Invalid  at 


Runzi,  105  Mo.  App.  435,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  586  ;  Drinkall  v. 
Novius  State  Bank,  11  N.  Dak.  15,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  586- 
500. 

2.  Theory  of  Discretion   of  Trial   Judge.  — 

Drinkall  v.  Novius  State  Bank,  11  N.  Dak.  15, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  586. 

587.  1.  Gambling  Contracts  Generally  En- 
forced in  England. —  See  v.  Runzi,  105  Mo.  App. 
438,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  587;  Drinkall  v.  Novius  State  Bank, 
11  N.  Dak.  15,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  587. 

2.  Wagering  Contracts  Forbidden  by  Statute.  — 
Drinkall  v.  Novius  State  Bank,  11  N.  Dak.  15, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
586-^00. 

589.  3.  Gambling  Contracts  Invalid  at  Com- 
mon Law.  —  Metropolitan  Nat.  Bank  v.  Jansen, 
108  Fed.  Rep.  572,  47  C.  C.  A.  497 ;  Western 
Union  Tel.  Co.  v.  Chamblee.  122  Ala.  428.  82 
Am.  St.  Rep.  80  ;  Drinkall  v.  Novius  State  Bank, 
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580.  (2)  Jurisdictions  Where  Statute  of  Anne  Is  Held  to  Be  Part  of 
Common  Law.  —  See  note  4. 

500.  (3)  Jurisdictions  Adopting  English  Doctrine  as  to  Validity  of 
Wagers.  —  See  note  1. 

501.  2.  Under  Statutes  —  English  Statutes  —  (2)  Object  of  Modem 
Statutes  —  (a)  In  General.  —  See  note  4. 

505.  IV.  Status  of  Gambling  Contracts  in  Equity  —  3.  Modern  Doc- 
trines —  a.  Doctrine  Generally  Recognized  that  Equity  Gives 
Relief.  —  See  note  1. 

4.  Injunctions  Against  Future  Gambling.  —  See  note  3. 

507.  VII.  Classes  of  Gambling  Contracts  —  2.  Undisguised  Gambling 
Contracts  —  a.  Bets  and  Wagers  —  (2)  Definitions.  —  See  note  2. 

(3)  Classes  of  Bets  —  (a)  Election  Bets  —  aa.  Invalidity.  —  See  note  4. 

508.  (b)  Bets  on  Horse  Races  — an.  Where  Especially  Favored.  —  See  note  4. 
500.    bb.  Where  Unenforceable. — -See  note  I. 

b.  Gaming  —  (2)  Extent  of  Meaning  of  "  Gaming."  —  See  note  5. 

600.  c.  Lotteries — (1)  Definition.  —  See  note  1. 

601.  (3)  Distribution  by  Lot  Not  a  Lottery  Where  Nothing  of  Value  Is 
Risked.  —  See  note  2. 

603.  3.  Disguised  Gambling  Contracts  —  a.  In  General.  —  See  note  4. 

604.  b.  Extrinsic  Evidence  Admissible.  —  See  note  1. 

605.  c.  Classes  of  Disguised  Gambling  Contracts  —  (2)  Contracts 

for  Future  Differences  —  (b)  Technical  Terms  —  Puts  —  Calls  —  Straddles.  —  See 
note  8. 

606.  "  Ringing  Out."  —  See  note  3. 

607.  (d)  Future  Contracts  Approved  by  Law  —  aa.  Future  Short  Sales — Modern 
View.  —  See  note  I. 


11  N.  Dak.  15,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  586-590;  Appleton  v.  Maxwell, 
10  N.  Mex.  748;  Winward  v.  Lincoln,  23  R.  I. 
476;  Schoenberg  v.  Adler,  105  Wis.  645. 

589.  4.  Early  English  Statutes  in  Force  in 
United  States. —  Spies  v.  Rosenstock,  ,87  Md.  14; 
Drinkall  v.  Novius  State  Bank,  11  N.  Dak.  15, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
586,  590. 

590.  1.  Gambling  Contracts  Held  Valid  at 
Common  Law.  —  See  v.  Runzi,  105  Mo.  App.  438, 
citing  Wadde  v.  Loper,  1  Mo.  636  ;  Drinkall  v. 
Novius  State  Bank,  11  N.  Dak.  15,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  590. 

591.  4.  Modern  English  Statutes.  —  Shool- 
bred  v.  Roberts,  (1899)  2  Q.  B.  560,  68  L.  J. 
Q.  B.  998,  81  L.  T.  N.  S.  522. 

595.  1.  Cases  Where  Equity  Gives  Relief.  — 
Boddie  v.  Brewer,  etc.,  Brewing  Co.,  204  111. 
352  (construing  III.  Crim.  Code,  §§  127,  135). 
See,  however,  Baxter  if.  Dencen,  98  Md.  181, 
distinguishing  Dauler  v.  Hartley,  178  Pa.  St.  23. 

8.  Protection  of  Stock  Exchange  Quotations.  — 
Where  the  transactions  carried  on  at  a  stock 
exchange  are,  as  a  general  rule,  merely  gambling 
transactions  settled  on  differences  in  the  price, 
the  exchange  has  no  standing  in  a  court  of 
equity  to  demand  relief  for  the  protection  of  its 
rights  in  its  quotations.  Board  of  Trade  v. 
L.  A.  Kinsey  Co.,  125  Fed.  Rep.  72.  reversed 
(C.  C.  A.)  130  Fed.  Rep.  507,  on  the  ground  that 
transactions  were  not  gambling  transactions,  and 
such  as  were  gambling  transactions  were  without 
the  consent  of  the  board  of  trade. 

597.  2.  Wager.  —  Mitchell  v.  Orr.  107  Tenn. 
534- 


4.  General  Invalidity  of  Election  Bets.  —  Maher 
v.  Van  Horn,  15  Colo.  App.  14;  McLennan  v. 
Whiddon,  120  Ga.  666;  Pabst  Brewing  Co.  v. 
Liston,  80  Minn.  473,  81  Am.  St.  Rep.  275  ; 
Mitchell  v.  Orr,  107  Tenn.  534. 

598.  4.  Bets  on  Horse  Races — Where  Favored. 

—  See  Shreveport  v.  Maloney,  107  La.  193. 

599.  1.  Bets  on  Horse  Races  —  Where  Unen- 
forceable. —  Central  Trust,  etc.,  Co.  v.  Respnss, 
112  Ky.  606,  99  Am.  St.  Rep.  317. 

The  fact  that  the  race  takes  place  in  another 
state  is  immaterial.  Hensler  v.  Jennings,  62 
N.  J.  L.  209. 

5.  Gaming  Includes  Racing. —  Spies  v.  Rosen- 
stock,  87  Md.  14. 

600.  1.  Definition  of  Lottery.  —  Elder  v. 
Chapman,  176  111.  142,  reversing  70  ill.  App. 
288;  Quatsoe  v.  Eggleston.  42  Oregon  318, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
600. 

601.  2.  Distribution  by  Lot  Not  a  Lottery 
Where  Nothing  of  Value  Is  Risked.  —  Elder  7'. 
Chapman,  176  111.  142,  reversing  70  111.  App. 
288. 

60H.     4.  Disguised   Gambling   Contracts.  — 

—  Quillian  v.  Johnson,  122  Ga.  49;  Morris  v. 
Western  Union  Tel.  Co.,  94  Me.  423. 

604.    1.  Extrinsic  Evidence.  —  In  re  Gieve, 
(1899)  1  Q.  B.  794;  Minzesheimer  v.  Doolittle, 
60  N.  J.  Eq.  394;  Waite  v.  Frank,  14  S.  Dak. 
626. 
605. 

105  Mo 

606. 

■68  Til. 


8.  Puts. 

App.  215. 
3.  Ringing  Out. 

504 


Lane  v.  Logan  Grain  Co., 
Pardridge  v.  Cutler, 
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607. 
608. 


«<>«>. 


Special  Statutory  Provisions.  —  See  note  2. 

Margins.  —  See  note  I . 
Special  Statutory  Rule.  —  See  note  2. 
cc.  Options.  —  See  note  3. 
Special  Statutory  Rule.  —  See  note  4. 
dJ.  Sale  and  Resale.  — See  note  I. 
ee.  Settling  Differences.  —  See  note  2. 
(e)  Future  Contracts  Not  Approved  by  Law  — 


■  aa.  In  General.  —  See  note  4. 


Stales.  —  Clews  v.  Jamieson,  182  U.  S.  461  ; 
Hill  ;■.  Levy,  98  Fed.  Rep.  94  ;  Ponder  v.  Jerome 
Hill  Cotton  Co.,  (C.  C.  A.)  100  Fed.  Rep.  373; 
Boyle  v.  Henning,  121  Fed.  Rep.  376;  Board  of 
Trade  v.  L.  A.  Kinsey  Co.,  125  Fed.  Rep.  72, 
(C.  C.  A.)  130  Fed.  Rep.  507. 

Alabama.  —  Western  Union  Tel.  Co.  v.  Cham- 
blee,  122  Ala.  428,  82  Am.  St.  Rep.  89. 

Arkansas.  —  Johnston  v.  Miller,  67  Ark.  172. 

Georgia.  —  Forsyth  Mfg.  Co.  v.  Castlen,  1 1 2 
Ga.  199,  citing  12  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  607. 

Illinois. — Taylor  v.  Bailey,  169  111.  181; 
Jones  v.  Jones,  103  111.  App.  382. 

Indiana.  —  Tuthill  Spring  Co.  v.  Holliday,  164 
Ind.  13. 

Louisiana.  —  Losecco  v.  Gregory,  108  La.  648. 
Maine.  —  Morris  v.  Western  Union  Tel.  Co., 
94  Me.  423. 

Massachusetts.  —  Farnum  v.  Whitman,  187 
Mass.  381. 

Michigan. —  Donovan  v.  Daiber,  124  Mich.  49. 

Missouri.  —  Lane  v.  Logan  Grain  Co.,  105 
Mo.  App.  215. 

Nebraska.  —  Rogers  v.  Marriott,  59  Neb.  759. 

New  Jersey.  —  Thompson  v.  Williamson,  67 
N.  J.  Eq.  212. 

New  York.  —  Fletcher  v.  Jacob  Dold  Packing 
Co.,  169  N.  Y.  571,  affirming  41  N.  Y.  App. 
Div.  30. 

Ohio.  —  Goodhart  v.  Rastrrt,  10  Ohio  Dec.  40, 
7  Ohio  N.  P.  534. 

Pennsylvania.  —  Taylor's  Estate,  192  Pa.  St. 
304;  Jennings  v.  Morris,  211  Pa.  St.  600. 

Rhode  Island.  —  Winward-  v.  Lincoln,  23  R. 
I.  476. 

Texas.  —  Cleveland  v.  Heidenheimer,  (Tex. 
Civ.  App.  1898)  44  S.  W.  Rep.  551. 

Canada.  —  Venne  v.  Christin,  16  Quebec 
Super.  Ct.  164. 

607.  2.  "  Futures  "  Declared  Illegal.—  Still- 
well  v.  Cutter,  146  Cal.  657. 

008.  1.  Margins  Legal — Connecticut. — 
Ling  v.  Malcom,  77  Conn.  517. 

Florida.  —  Hocker  v.  Western  Union  Tel.  Co., 
45  Fla.  363. 

Missouri.  —  A.  G.  Edwards  Brokerage  Co.  v. 
Stevenson,  160  Mo.  516. 

New  Jersey.  —  Kendall  v.  Fries,  71  N.  J.  L. 
401. 

Pennsylvania.  —  Wagner  v.  Hildebrand,  187 
Pa.  St.  136;  Taylor's  Estate,  192  Pa.  St.  304; 
Smyth  v.  Glendinning,  194  Pa.  St.  550;  Hirst 
v.  Maag,  13  Pa.  Super.  Ct.  4;  MacDonald  v. 
Gessler,  208  Pa.  St.  177;  Jennings  v.  Morris, 
21 1  Pa.  St.  600. 

Rhode  Island.  —  Winward  v.  Lincoln,  23  R. 
I.  476. 

Broker  Carrying  Purchase  on  Margin.  —  John- 
ston v.  Miller,  67  Ark.  172;  Rice  v.  Winslow, 
j8o  Mass.  500;  Post  v.  Leland,  184  Mass.  601. 


2.  Statute  Prohibiting  Dealing  on  Margins. — 

Maurer  v.  King,  127  Cal.  114;  Garland  v.  West- 
ern Union  Tel.  Co.,  118  Mich.  369;  Conradt 
v.  l.epper,  (Wyo.  1905)  81  Pac.  Rep.  307. 

Constitutional  Law.  —  The  provision  of  the 
California  constitution  prohibiting  contracts  for 
the  sale  of  corporate  stock  on  margins  or  for 
future  delivery,  is  not  in  violation  of  the  Fed- 
eral Constitution.  Parker  v.  Otis,  130  Cal.  322, 
92  Am.  St.  Rep.  56. 

3.  Options  Valid.  —  Wiggin  v.  Federal  Stock, 
etc.,  Co.,  77  Conn.  507  ;  Wolf  v.  National  Bank, 
178  111.  85,  reversing  77  111.  App.  325;  Kendall 
v.  Fries,  71  N.  J.  L.  401. 

Constitutional  Prohibition.  —  The  California 
constitutional  provision  against  the  sale  of  stock 
to  be  delivered  at  a  future  day  does  not  prohibit 
a  transaction  in  which  stock  is  taken  in  pay- 
ment of  a  certain  sum  with  a  guaranty  by  the 
payer  that  the  payee  would  be  able  to  get  a  cer- 
tain price  for  the  stock  within  a  certain  time, 
and  a  promise  by  the  payer,  if  such  price  could 
not  be  gotten,  to  himself  repurchase  the  stock 
at  such  price.    Maurer  v.  King,  127  Cal.  114. 

4.  Cases  Decided  under  Statutes  Declaring  Op- 
tions Illegal.  —  Clews  v.  Jamieson,  96  Fed.  Rep. 
648,  38  C.  C.  A.  473,  reversed  182  U.  S.  461 
(construing  Illinois  statute)  ;  Bensinger  v. 
Kantzler,  112  111.  App.  293,  reversed  214  111. 
589. 

Valid  Options. — Ubben  v.  Binnian,  182  111.  508, 

reversing  78  111.  App.  330  (sale  of  stock  with 
agreement  to  repurchase  if  required  by  buyer 
at  sale  price)  ;  Skinner  v.  Osgood,  83  111.  App. 
454,  following  Wolf  v.  National  Bank,  178  111. 
85;  Loeb  v.  Stern,  198  111.  371,  affirming  99  111. 
App.  637;  Osgood  v.  Skinner,  211  111.  229, 
affirming  111  111.  App.  606,  following  Minnesota 
Lumber  Co.  v.  Whitebreast  Coal  Co.,  160  111. 
85;  Wolf  v.  National  Bank,  178  111.  85;  Ubben 
v.  Binnian,  182  III.  508. 

009.  1.  Sale  and  Resale  Valid.  —  Jennings  v. 
Morris,  21:  Pa.  St.  600. 

2.  Settling  Differences  Legal.  —  Board  of  Trade 
v.  L.  A.  Kinsey  Co.,  125  Fed.  Rep.  72,  (C.  C.  A.) 
130  Fed.  Rep.  507;  Venne  v.  Christin,  16 
Quebec  Super.  Ct.  164. 

4.  Future  Contracts  Not  Approved  by  Law  — 
England..  —  In  re  Cronmire,  (1898)  2  Q.  B.  383  ; 
In  re  Gieve,  (1899)  1  Q.  B.  794. 

Canada.  —  Venne  v.  Christin,  16  Quebec 
Super.  Ct.  164;  Morris  v.  Brault,  23  Quebec 
Suner.  Ct.  190. 

United  States.  —  Clews  v.  Jamieson.  182  U. 
S.  461;  Hill  v.  Levy,  98  Fed.  Rep.  94;  Ponder 
v.  Jerome  Hill  Cotton  Co.,  (C.  C.  A.)  too  Fed. 
Rep.  373;  Marden  v.  Phillips,  103  Fed.  Rep. 
ig6;  Boyce  v.  Odell  Commission  Co.,  107  Fed. 
Rep.  58:  Metropolitan  Nat.  Bank  v.  Jansen.  108 
Fed.  Rep.  S72,  47  C.  C.  A.  497  ;  Bovle  v.  Hen- 
ning, 121  Fed.  Rep.  376;  Board  of  Trade  v.  L. 
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611. 

note  I. 

612. 
614. 

Contracts 
Charged. 
617. 

tracts  —  b. 

note  5. 


bb.  Intention  to  Gamble  —  (aa)  Where  Both  Parties  Intend  to  Gamble.  —  See 

(66)  Where  One  Only  Intends  to  Gamble.  —  See  note  2. 

(dd)  Effect  of  A6andonment  of  Intention  to  Gamble.  —  See  note  I. 

VIII.  Legitimate  Business  Contracts  Confused  with  Gambling 

—  2.  Prizes  and  Premiums  —  b.  Where  No  Entrance  Fee  Is 

—  See  note  5- 

d.  Special  Statutory  Rules.  —  See  note  r. 

IX.  Evidence  in  Gambling  Contracts  —  2.  Disguised  Gambling  Con- 
Extrinsic   Evidence  —  (2)  Admissibility  —  General  Rule.  —  See 


A.  Kinsey  Co.,  125  Fed.  Rep.  72,  reversed  (C.  C. 
A.)  130  Fed.  Rep.  507. 

Alabama.  —  Western  Union  Tel.  Co.  v.  Cham- 
blee,  122  Ala.  428,  82  Am.  St.  Rep.  89. 

Georgia.  —  Forsyth  Mfg.  Co.  v.  Castlen,  112 
Ga.  199;  Singleton  v.  Monticello  Bank,  113  Ga. 
527- 

Illinois.  —  Kruse  v.  Kennett,  181  111.  199,  re- 
versing 69  111.  App.  566 ;  Calumet  Grain,  etc., 
Co.  v.  Williams,  97  111.  App.  36  ;  Staninger  v. 
Tabor.  103  111.  App.  330;  Jones  v.  Jones,  103 
111.  App.  382. 

Indiana.  —  Pearce  v.  Dill,  149  Ind.  136. 

Iowa. —  People's  Sav.  Bank  v.  Gifford,  108 
Iowa  277  ;  Munns  v.  Donovan  Commission  Co., 
117  Iowa  516. 

Kentucky.  —  Boyd  Commission  Co.  v.  Coates, 
(Ky.  1902)  69  S.  W.  Rep.  1090. 

Maine.  —  Morris  v.  Western  Union  Tel.  Co., 
94  Me.  423. 

Maryland.  —  Baxter  V.  Deneen,  98  Md.  181. 

Michigan.  —  Carland  v.  Western  Union  Tel. 
Co.,  118  Mich.  369. 

Minnesota.  —  Askegaard  v.  Dalen,  93  Minn. 

354- 

Mississippi. —  Violett  v.  Mangold,  (Miss. 
1900)  27  So.  Rep.  875- 

Missouri.  —  A.  G.  Edwards  Brokerage  Co.  v. 
Stevenson,  160  Mo.  516;  Lane  v.  Logan  Grain 
Co.,  105  Mo.  App.  21S. 

Nebraska.  —  Rogers  v.  Marriott,  59  Neb.  759; 
Mendel  v.  Boyd,  (Neb.  1902)  91  N.  W.  Rep. 
860. 

New  Hampshire.  —  Wheeler  v.  Metropolitan 
Stock  Exch.,  72  N.  H.  315. 

New  Jersey.  —  Minzesheimer  v.  Doolittle,  60 
N.  J.  Eq.  394;  Sharp  v.  Stalker,  63  N.  J.  Eq. 
596;  Van  Pelt  v.  Schauble,  68  N.  J.  L.  638. 

North  Carolina.  —  Garseed  v.  Sternberger, 
135  N.  Car.  501  ;  State  V.  Clayton,  138  N.  Car. 
732- 

Ohio.  —  Gnodhart  v.  Rastert,  10  Ohio  Dec.  40. 

Pennsylvania.  —  Wagner  v.  Hildebrand,  187 
Pa.  St.  136;  Taylor's  Estate,  192  Pa.  St.  304. 

South  Dakota.  —  Waite  v.  Frank,  14  S.  Dak. 
626,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  609. 

Wisconsin.  —  Atwater  v.  Manville,  to6  Wis. 
64;  Bartlett  v.  Collins,  109  Wis.  477,  83  Am. 
St.  Rep.  928. 

01  J.  1.  Effect  of  Mutuality  of  Intention  to 
Gamble.  —  Forsyth  Mfg.  Co.  v.  Castlen.  112 
Ga.  199,  citirg  14  Am.  and  Enc.  Fncyc.  of  Law 
(2d  ed.)  610,  611  ;  Jamieson  v.  Wallace,  167  111. 
388,  59  Am.  St.  Rep.  302  ;  Pardridge  v.  Cutler, 
168  111.  504. 

2.  Effect  of  Intention  of  One  Only  to  Gamble  — 


United  Stales.  —  Clews  v.  Jamieson,  182  U.  S. 
461  ;  Hill  v.  Levy,  98  Fed.  Rep.  94;  Ponder  v. 
Jerome  Hill  Cotton  Co.,  (C.  C.  A.)  100  Fed. 
Rep.  373;  Boyle  v.  Henning,  121  Fed.  Rep.  376; 
Board  of  Trade  v.  L.  A.  Kinsey  Co.,  (C.  C.  A.) 
130  Fed.  Rep.  507. 

Arkansas.  —  Johnston  v.  Miller,  67  Ark.  172. 

Georgia. —  Forsyth  Mfg.  Co.  v.  Castlen,  1 1(2 
Ga.  199. 

Illinois.  —  Jamieson  v.  Wallace,  167  111.  388, 
59  Am.  St.  Rep.  302 ;  Staninger  v.  Tabor,  103 
111.  App.  330. 

Massachusetts.  —  Farnum  v.   Whitman,  187 

Mass.  381. 

Michigan.  —  Donovan  v.  Daiber,  124  Mich.  49. 

Missouri.  —  A.  G.  Edwards  Brokerage  Co.  v. 
Stevenson,  160  Mo.  516. 

Nebraska. —  Rogers  v.  Marriott,  59  Neb.  759. 

Netv  Jersey.  —  Thompson  v.  Williamson,  67 
N.  J.  Eq.  212. 

Ohio.  —  Goodhart  v.  Rastert,  10  Ohio  Dec.  40. 

Pennsylvania.  —  MacDonald  v.  Gessler,  208 
Pa.  St.  177. 

Rhode  Island.  —  Winward  v.  Lincoln,  23  R. 
I.  476. 

One  of  the  parties  may,  however,  testify  that 
it  was  his  intention  to  gamble  and  not  to  receive 
or  deliver  the  commodity  sold,  since  such  testi- 
mony is  necessary  to  show  the  intention  of  the 
parties.    Waite  v.  Frank,  14  S.  Dak.  626. 

612.  1.  The  Effect  of  Abandoning  the  Gam- 
bling Features. —  Smyth  v.  Glendinning,  194  Pa. 
St.  550. 

But  where  in  an  order  to  a  broker  frtr  the 
purchase  of  stock,  the  intention  of  the  party  is 
to  gamble,  the  fact  that  the  broker  actually  pur- 
chases the  stock  will  not  relieve  the  transaction 
of  the  gambling  feature.  Jamieson  v.  Wallace, 
167  111.  388,  59  Am.  St.  Rep.  302. 

614.  5.  Where  No  Entrance  Fee,  Not  Gam- 
bling. —  Wilkinson  v.  Stitt,  175  Mass.  581  ; 
Treacy  v.  Chinn,  79  Mo.  App.  648 ;  Brien  v. 
Stone,  82  N.  Y.  App.  Div.  450. 

A  Contest  Between  Bicycle  Clubs  for  a  Cup  pre- 
sented by  a  third  person  to  be  contested  for  is 
not  gambling.  Wilkinson  v.  Stitt,  175  Mass. 
581. 

617.  1.  Special  Statutes  Forbidding  Racing 
for  Frizes.  —  Ballon  v.  Willey,  180  Mass.  562. 

5.  Extrinsic  Evidence  Admissible.  —  Metropoli- 
tan Nat.  Bank  v.  Jansen,  108  Fed.  Rep.  572.  47 
C.  C.  A.  497;  Boyle  v.  Henning,  121  Fed.  Rep. 
376:  Forsyth  Mfg.  Co.  v.  Castlen,  112  Ga.  199; 
Jones  v.  Jones,  103  111.  App.  382;  Lane  v.  Logan 
Grain  Co.,  105  Mo.  App.  211;  ;  Wheeler  v.  Metro- 
politan Stock  Exch.,  72  N.  II.  315;  Sharp  v. 
Stalker,  63  N.  J.  Eq.  596.    Compare  Winward 
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018.    (3)  Question  of  Fact  for  Jury.  —  See  note  2. 

(4)  Burden  of  Proof —  On  Party  Alleging  illegality.  —  See  note  3. 

Oil).     Contrary  Doctrine.  —  See  note  2. 

0*0.   c.  Evidence  in  Special  Classes  of  Gambling  Contracts  — 

(2)  Contracts  for  Future  Differences  —  (b)  Admissibility  of  Various  Circumstances  to 
Prove  Intent  —  aa.  One  Party's  Knowledge  of  Financial  Inability  of  the  Other.  —  See 

notes  2,  3,  4. 

66.  Fact  that  Parties  Settled  Disputed  Transaction  by  Differences.  —  See 

note  5. 

<»•>  I .    cc.  Actual  Dealings  of  Parties  in  Other  Transactions.  —  See  note  I. 
dd.  A  Party's  Dealings  with  Third  Parties.  —  See  note  2. 
ee.  Custom  of  Market —  Habits  of  Party.  ■ —  See  note  3. 

033.  X.  Eights  and  Liabilities  of  Adversary  Parties  to  Gambling 
Contracts  —  2.   Under   Modern  Statutes  Invalidating   Gambling   Contracts  — 

b.  Loser  Cannot  Recover  in  Absence  of  Statute.  — See  note  1. 


V.  Lincoln,  23  R.  I.  476.    See,  however,  Wiggin 
v.  Federal  Stock,  etc.,  Co.,  77  Conn.  507. 

Hearsay  Evidence  is  inadmissible.  Jacobs  v. 
Cohn,  (Supm.  Ct.  App.  T.)  46  Misc.  (N.  Y.)  115. 

618.  2.  Question  of  Fact  for  Jury.  —  Cant- 
well  v.  Boykin,  127  N.  Car.  64;  Bartlett  v.  Col- 
lins, 109  Wis.  486,  83  Am.  St.  Rep.  928,  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  618. 

In  order  to  prove  that  a  transaction  was  in- 
tended as  a  gambling  transaction,  it  is  not  in- 
dispensable that  declarations  or  statements  of 
the  parties  showing  such  intention  or  under- 
standing should  be  proved;  the  intent  and  pur- 
pose of  the  parties  may  be  established  by  all 
the  attending  circumstances  of  the  transaction. 
Bartlett  v.  Slusher,  215  111.  348,  following  Pope 
v.  Hanke,  155  111.  617;  Jamieson  v.  Wallace,  167 
111.  388,  59  Am.  St.  Rep.  302  ;  Weare  Commis- 
sion Co.  v.  People,  209  111.  528 

3.  Burden  of  Proof  on  Party  Alleging  Illegality 
—  United  States.  —  Clews  v.  Jamieson,  182  U. 
S.  461  ;  Hill  v.  Levy,  98  Fed.  Rep.  94;  Ponder 
v.  Jerome  Hill  Cotton  Co.,  (C.  C.  A.)  100  Fed. 
Rep.  373;  Boyle  v.  Henning,  121  Fed.  Rep.  376. 

Arkansas.  —  Johnston  v.  Miller,  67  Ark.  172. 

Florida.  —  Hocker  v.  Western  Union  Tel.  Co., 
45  Fla.  363-  -  , 

Georgia.  —  Forsyth  Mfg.  Co.  v.  Castlen,  112 
Ga.  199. 

Illinois.  —  West  v.  Marquart,  78  111.  App.  61  ; 
Marvel  v.  Marvel,  96  111.  App.  609;  Broderick 
v.  O'Leary,  112  111.  App.  658. 

Missouri.  —  A.  G.  Edwards  Brokerage  Co.  v. 
Stevenson,  160  Mo.  516. 

New  Jersey.  —  Thompson  v.  Williamson,  67 
N.  J.  Eq.  212. 

New  York.  —  Brien  v.  Stone,  82  N.  Y.  App. 
Div.  450.  See,  however,  Jacobs  v.  Cohn,  (Supm. 
Ct.  App.  T.)  46  Misc.  (N.  Y.)  115. 

Pennsylvania.  —  Jennings  v.  Morris,  211  Pa. 
St.  600. 

Wisconsin.  —  Bartlett  v.  Collins,  109  Wis. 
486,  83  Am.  St.  Rep.  928,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  618,  per  Casso- 
day,  C.  J.  „  , 

619.  2.  Legality  to  Be  Proved.  —  Bartlett  v. 
Collins,  109  Wis.  486,  83  Am.  St.  Rep.  928. 

620.  2.  Circumstances  and  Financial  Standing 
of  Party  to  Gambling  Contract.  —  Jamieson  v. 
Wallace,  167  111.  388,  59  Am.  St.  Rep.  302; 
Jones  v.  Jones,  103  111.  App.  382;  Rogers  v. 
Marriott,  59  Neb.  759  i  Merrill  v.  Garver,  (Neb. 
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1903)  96  N.  W.  Rep.  619;  Waite  v.  Frank,  14 
S.  Dak.  626,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  620;  Atwater  v.  Manville,  106 
Wis.  64 ;  Morris  v.  Brault,  23  Quebec  Super.  Ct. 
203,  quoting  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  620.  Compare  Winward  v.  Lincoln,  23 
R.  I.  476. 

3.  Occupation  of  Party  to  Gambling  Contract.  — 

Merrill  v.  Garver,  (Neb.  1903)  96  N.  W.  Rep. 
619;  Waite  v.  Frank,  14  S.  Dak.  626,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  620; 
Morris  v.  Brault,  23  Quebec  Super.  Ct.  203, 
quoting  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  620. 

4.  Where  Knowledge  of  Adversary  Party  Is 
Immaterial.  —  Morris  v.  Brault,  23  Quebec 
Super.  Ct.  203,  quoting  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  620. 

5.  Evidence  of  Dealings  of  Parties  in  That 
Transaction.  —  Board  of  Trade  v.  L.  A.  Kinsey 
Co.,  125  Fed.  Rep.  72,  reversed  (C.  C.  A.)  130 
Fed.  Rep.  507  ;  Jones  v.  Jones,  103  111.  App.  382  ; 
Thompson  v.  Brady,  182  Mass.  321  ;  Rice  v. 
Winslow,  180  Mass.  500  ;  Sharp  v.  Stalker,  63 
N.  J.  Eq.  596;  Waite  v.  Frank,  14  S.  Dak.  626, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
620;  Atwater  v.  Manville,  106  Wis.  64;  Morris 
v.  Brault,  23  Quebec  Super.  Ct.  203,  quoting  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  eld.)  620. 
Compare  Winward  v.  Lincoln,  23  R.  I.  476. 

Evidence  that  Broker  Merely  Called  for  Margin 
is  admissible  to  show  intention  to  gamble. 
Jamieson  v.  Wallace,  167  111.  388,  59  Am.  St. 
Rep.  302. 

621.  1.  Evidence  of  Former  Dealings  Held 
Admissible.  —  Staninger  v.  Tabor,  103  111.  App. 

330  ;  Rogers  v.  Marriott,  59  Neb.  759. 

2.  Dealing  of  One  Party  with  Third  Parties  Is 
Inadmissible.  —  Pardridge  v.  Cutler,  168  111.  504; 
MacDonald  v.  Gessler,  208  Pa.  St.  177,  where 
evidence  that  the  broker  ran  a  bucket  shop  was 
held  inadmissible. 

3.  Custom  of  Market.  —  Wiggin  v.  Federal 
Stock,  etc.,  Co..  77  Conn.  507  ;  Pardridge  v. 
Cutler,  168  111.  504  (rules  of  board  of  trade"). 
See,  however,  Waite  v.  Frank,  14  S.  Dak.  626; 
Bartlett  v.  Collins,  109  Wis.  477.  83  Am.  St. 
Rep.  928  (rule  of  Chicago  Board  of  Trade). 

623.  1,  Loser  Cannot  Recover  in  Absence  of 
Statute  —  England.  —  Crawley  v.  White,  78  L. 
T.  N.  S.  167. 

Canada,  —  Seely  v.  Dalton,  36  N.  Bruns.  442. 
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624.  3.  Tinder  Modern  Statutes  Giving  Right  of  Action  to  Loser  Who  Has 
Paid  Voluntarily  — a.  Diversity  of  Statutes.  — See  note  i. 


625. 
636. 

note  4. 

note  5. 


b.  Construction  of  Statutes  —  (1)  Remedial. — See  note  1. 

(2)  Penal  —  Where  Bight  of  Action  Is  Given  to  Informer.  —  See  note  I . 

(3)  Status  as  Winner  or  Loser  Determined  by  One  Sitting.  —  See 


c.  Definition  of  Winner  —  (1)  At  Ordinary  Gambling. 
(2)  In  Gambling  on  Credit.  —  See  note  6. 


See 


United  States.  —  Boyce  v.  O'Dell  Commission 
Co.,  109  Fed.  Rep.  758;  In  re  Arnold,  133  Fed. 
Rep.  789. 

Illinois.  —  Kruse  v.  Kennett,  69  111.  App.  566, 
reversed  181  111.  199;  Bryan  v.  Lamson,  88  111. 
App.  261. 

Massachusetts.  —  Wilson  v.  Head,  184  Mass. 
515- 

Michigan.  —  Lassen  v.  Karrer,  117  Mich.  512. 

Missouri.  —  Cofer  v.  Riseling,  153  Mo.  633; 
See  v.  Runzi.  105  Mo.  App.  435. 

Nebraska.  —  Bowen  v.  Lynn,  (Neb.  1905)  102 
N.  W.  Rep.  460. 

Bucket  Shop  Not  a  Game. — The  Indiana  statute 
(Burns's  Rev.  Stat.  1894,  §  6676)  providing  for 
the  recovery  of  money  lost  by  any  person  "  by 
betting  on  any  game,"  or  "  betting  on  the  hands 
or  sides  of  such  as  play  at  any  game,"  does  not 
authorize  a  loser  to  recover  money  lost  in 
bucket  shop  speculation.  Lancaster  v.  McKinley, 
33  Ind.  App.  448. 

624.  1.  Cases  Decided  under  Statutes  Giving 
Loser  Bight  of  Action  Against  Winner  —  United 
States. —  Bcyce  v.  O'Dell  Commission  Co.,  107 
Fed.  Rep.  38. 

Georgia. —  Quillian  v.  Johnson,  122  Ga.  49. 

Illinois.  —  Jamieson  v.  Wallace,  167  111.  388, 
59  Am.  St.  Rep.  302;  Kruse  v.  Kennett,  181  111. 
199,  reversing  69  111.  App.  566;  Bartlett  v. 
Slusher,  215  111.  348. 

Kentucky.  —  Bovd  Commission  Co.  v.  Coates, 
(Ky.  1902)  69  S.  W.  Rep.  1090;  Paducah  Com- 
mission Co.  v.  Boswell,  (Ky.  1904)  83  S.  W. 
Rep.  144. 

Missouri.  —  Dooley  v.  Jackson,  104  Mo.  App. 
21. 

New  Hampshire.  —  Wheeler  v.  Metropolitan 
Stock  Exch.,  72  N.  H.  315. 

New  Mexico.  —  Armstrong  v.  Aragon,  (N. 
Mex.  1905)  79  Pac.  Rep.  291. 

New  York.  —  Moulton  v.  Westchester  Racing 
Assoc.,  (Supm.  Ct.  App.  T.)  42  Misc.  (N.  Y.) 
487,  affirmed  95  N.  Y.  App.  Div.  276  ;  Mendoza 
v.  Rose,  (Supm.  Ct.  App.  T.)  44  Misc.  (N.  Y.) 
241. 

Ohio.  —  Rogers  v.  Fdmund,  12  Ohio  Cir.  Dec. 
291,  21  Ohio  Cir.  Ct.  675. 

West  Virginia.  —  Cramer  v.  Pomeroy,  47  W. 
Va.  56. 

The  fact  that  payment  is  made  by  the  loser 
through  his  agent,  is  immaterial.  Parker  v. 
Otis,  130  Cal.  322,  92  Am.  St.  Rep.  56. 

Nebraska  Criminal  Code,  §  214,  as  amended  in 
1887  (Laws  1887,  p.  665,  §  108)  which  provides 
for  the  recovery  by  civil  action  of  money  lost 
at  gambling  applies  to  such  kindsordescriptions 
only  as  are  mentioned  in  that  section.  Bowen 
v.  Lynn,  (Neb.  1905)  102  N.  W.  Rep.  460. 

The  New  York  Statute  (Laws  1895,  c.  57°,  p. 
3  Supp.  E.  of  L. — 18 


370)  known  as  the  "  Percy  Gray  Racing  Law," 
did  not  repeal  1  N.  Y.  Rev.  Stat.,  p.  662,  §§8, 
9  (1  Birds.  Rev.  Stat.  (3d  ed.)  pp.  299,  300) 
authorizing  the  recovery  of  money  lost  at  gam- 
ing so  as  to  prevent  the  recovery  of  money  lost 
on  a  bet  on  a  horse  race.  Mendoza  v.  Levy,  98 
N.  Y.  App.  Div.  326. 

Demand  Not  Necessary.  —  Mendoza  v.  Levy, 
98  N.  Y.  App.  Div.  326,  following  Ruckman  v. 
Pitcher,  1  N.  Y.  392. 

Loss  of  Chips  or  Counters.  —  Zeller  v.  White, 
208  111.  518,  100  Am.  St.  Rep.  243;  Vincent  v. 
Taylor,  60  Ohio  St.  309. 

Liability  of  Lessor  of  Building  Wherein  Gaming 
Is  Permitted.  —  Gaby  v.  Hankins,  86  111.  App. 
529  ;  Trout  v.  Marvin,  24  Ohio  Cir.  Ct.  333,  62 
Ohio  St.  132. 

Payment  under  Judgment.  —  Jacob  v.  Clark, 
(Ky.  1901)  66  S.  W.  Rep.  37- 

Recovery  of  Statutory  Penalty  of  Double  Amount 
of  Loss. —  Meyers  v.  Dillon,  39  Oregon  581. 

Bucket  Shop  Transaction  Not  a  "  Game."  — 
Boyce  7'.  O'Dell  Commission  Co.,  109  Fed.  Rep. 
758.    See  also  See  v.  Runzi,  105  Mo.  App.  435. 

A  Wrestling  Match  Is  a  "  Game  "  under  Burns's 
Rev.  Stat.  1901,  i  6676,  authorizing  the  recov- 
ery of  money  lost  by  betting  on  any  game.  Des- 
gain  v.  Wessner,  161  Ind.  205. 

Election  Bet.  —  Mitchell  v.  Orr,  107  Tenn.  534. 

No  Vested  Bight  in  Bemedy.  — Wilson  v.  Head, 
184  Mass.  515. 

Informer.  —  Kizer  v.  Walden,  198  111.  274, 
96  111.  App.  593  ;  Staninger  v.  Tabor,  103  111. 
App.  330  (recovery  of  penalty  of  treble  dam- 
ages) ;  Jacob  v.  Clark,  115  Ky.  255;  Fitzgerald 
v.  Schloss,  62  N.  J.  L.  472;  Trout  v.  Marvin, 
62  Ohio  St.  132. 

Wife  of  Loser.  —  Vincent  v.  Taylor,  60  Ohio  St. 
309:  Ervin  v.  State,  150  Ind.  332. 

Eight  of  General  Creditors  of  Lost  to  Becover. 
—  Cofer  v.  Riseling,  153  Mo.  633. 

Partnership  —  Liability  of  One  Partner  to  Cred- 
itors of  Other  Partner. —  Stapp  v.  Mason,  114 
Ky.  900. 

Gaming  Out  of  the  State  —  Statute  Does  Not 
Apply.  — Jacob  v.  Clark,  115  Ky.  255. 

625.  1.  Bight  of  Action  for  His  Own  Benefit 
Given  to  Loser. — Mendoza  v.  Levy,  98  N.  Y.  App. 
Div.  326. 

626.  1.  Statutes  Strictly  Construed.  —  Jacob 
v.  Clark,  115  Ky.  255. 

4.  What  Constitutes  One  "  Sitting." — Zeller  v. 
White,  106  111.  App.  183,  affirmed  208  111.  518 
100  Am.  St.  Rep.  243. 

5.  Winning  Through  Agent.  —  Zcllers  v.  White, 
208  111.  518,  100  Am.  St.  Rep.  243. 

6.  After  Payment. — Jacob  v.  Clark,  115  Ky. 
255.  (This  is  true  where  note  has  not  been 
paid,  though  judgment  has  been  recovered. > 
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i\*±7 .    {6)  Winner  from  Winner  Liable  to  Original  Loser.  — See  note  4. 
0*.Ji>.    5.  Right  of  Owner  to  Recover  Property  Staked  and  Lost  by  Another 
Without  His  Consent.  —  See  note  2. 

031.   XI.  Rights  and  Liabilities  of  Parties  Jointly  Associated  in 

Gambling  Contbacts  —  2.  Losses  —  No  indemnity  is  Enforced.  —  See  note  1. 

0:12.    XII.  Rights  and  Liabilities  of  Stakeholders  —  3.  Duty  of  Stake- 
holder—  b.  After  Event  —  (1),  To  Deliver  Stake  to  Winner.  —  See  note  3. 
4.  Liability  to  Parties  —  a.  To  WINNER.  —  See  note  5. 

033.  b.  To  Depositors  Who  Repudiate  Wager  —  (i)  Before  Event. 

—  See  note  1. 

(2)  After  Ev.  nt  but  Before  Payment  to  Winner.  —  See  note  2. 

034.  (3)  After  1  ayment  to  Winner  —  General  Rule.  —  See  notes  I,  2. 

035.  5.  Demand  —  d.  Form  of  Demand.  —  See  note  6. 

6.  Liability  to  Real  Owner  of  Stake  Deposited  Without  His  Consent.  — 

See  note  7. 

030.   XIII.  Parties  to  Agreements  Collateral  to  a  Gambling  Contract 

—  1.  Agents  Other  than  Brokers  —  a.  In  General.  — See  note  5. 

©37.  e.  Whether  Liable  to  Principal  for  Winnings  Received 
from  Loser.  —  See  note  1. 

038.  d.  Right  of  Principal  to  Revoke  Authority  and  Recover 
Property  Advanced  —  (2)  In  England — since  This  statute.  —  See  note  3. 


627.  4.  Winner  from  Winner.  —  Zeller  v. 
White,  106  111.  App.  183,  affirmed  208  111.  518, 
loo  Am.  St.  Rep.  243, 

629.  2.  Right  of  Innocent  Party  to  Follow 
His  Property  Staked  and  Lost  by  Another.  —  Men- 
del v.  Boyd,  (Neb.  1902)  91  N.  W.  Rep.  860. 

631.  1.  No  Indemnity  Between  Parties  Jointly 
Interested  in  Gambling.  —  Saffery  v.  Mayer, 
(1901)  1  Q.  B.  11;  Turner  v.  Thompson,  toz 
Ky.  647 ;  Central  Trust,  etc.,  Co.  v.  Respass, 
112  Ky.  606,  99  Am.  St.  Rep.  317;  Spies  V. 
Rosenstock,  87  Md.  14;  Virden  v.  Murphy,  78 
Miss.  515;  Atwater  v.  Manville,  106  Wis.  64, 
See  also  Thomas  v.  Belleville  First  Nat.  Bank, 
213  111.  261. 

632.  3.  The  Decision  of  the  Stakeholder  as  to 
who  is  the  winner  seems  to  be  conclusive. 
Trenery  v.  Goudie,  106  Iowa  693. 

5.  Whole  Deposit  Not  Recoverable  by  Win- 
ner.—  Shoolbred  v.  Roberts,  (189,9)  2  Q.  B. 
560,  6S  L.  J.  Q.  B.  998,  8 1  L.  T.  N.  S.  522; 
Trenery  v.  Goudie,  106  Iowa  693. 

633.  I.  Right  of  Depositors  to  Reclaim  Stake 
Before  Event. —  White  v.  Gilleland,  93  Mo.  App. 
310. 

In  case  of  a  bet  on  a  horse  race,  where  the 
race  has  been  partly  run,  and  it  is  apparent  to 
the  bettors  which  horse  will  win,  one  of  the 
bettors  cannot  at  such  time  repudiate  the  bet 
and  hold  the  stakeholder  liable  for  his  stake  on 
the  ground  that  he  repudiated  the  bet  before 
the  happening  of  the  event.  Cutshall  v.  Mc- 
Gowan.  98  Mo.  App.  702. 

Cheating.  —  The  fact  that  the  stake  was  de- 
posited in  pursuance  of  a  conspiracy  to  cheat  is 
immaterial.  Wright  v.  Stewart,  130  Fed.  Rep. 
5W>5- 

2.  Right  of  Depositor  to  Reclaim  Stake  After 

Event  but  Before  Payment —  England.  —  O'Sulli- 
van  v.  Thomas,  (1895)  1  Q.  B.  698 :  Shoolbred 
v.  Roberts,  (1899)  2  Q.  B.  560.  68  L.  J.  Q.  B. 
998,  81  L.  T.  N.  S.  522  ;  Burge  v.  Ashley,  (io,co) 
1  Q.  B.  744,  69  L.  J.  Q.  B.  538,  82  L.  T.  N.  S, 
518,  48  W-  R.  438. 


Colorado.  —  Maher  v.  Van  Horn,  15  Colo. 
App.  14. 

Georgia.  —  McLennan  v.  Whiddon,  120  Ga. 
6.66,  distinguishing  Colson  v..  Meyers,  80  Ga, 
499. 

Kentucky.  —  Turner  v.  Thompson,  107  Ky. 
647. 

Minnesota.  —  Pabst  Brewing  Co.  v.  Liston,  80 
Minn.  473,  Si  Am.  St.  Rep.  275. 

Missouri.  —  See  also  White  v.  Gilleland,  93 
Mo,  App.  310.  See,  however,  Cutshall  v.  Mc- 
Gowan,  98  Mo,  App.  702 ;  Dooley  v.  Jackson, 
104  Mo.  App..  zi. 

Hew  Jersey*  —  Van  Pelt  v.  Schauble,  68  N. 
J.  L.  638. 

New  York.  —  French  v.  Matteson,  (Supra.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  425- 

Oklahoma.  —  Dunn  v.  Drumraond,  4  Okla. 
461. 

Recovery  by  Trustee  in  Bankruptcy.  —  Shool- 
bred v.  Roberts,  (1899)  2  Q.  B.  560. 

634.  1.  Stakeholder  Not  Liable  After  Pay- 
ment. —  Maher  v.  Van  Horn,  15  Colo.  App.  14; 
Trenery  v.  Goudie,  106  Iowa  603. 

2.  Demand  of  Whole  as  Winner  Held  Sufficient. 
—  Van  Pelt  v.  Schauble,  68  N.  J.  L.  638. 

635.  6.  Sufficiency  of  Demand.  —  Trenery  t\ 
Goudie,  106  Iowa  693;  Turner  v.  Thompson,  107 
Ky.  647  ;  Vandolah  v.  McKee,  99  Mo.  App.  342. 

Forms  Insufficient.  —  Maher  v.  Van  Horn,  15 
Colo.  App.  14. 

7.  Right  of  Real  Owner  Where  Stake  Is  De- 
posited Without  His  Consent. —  Turner  v.  Thomp- 
son, 107  Ky.  647. 

636.  5.  Agency  Does  Not  Exist  in  Gambling 
Contracts.  —  Munns  v.  Donovan  Commission 
Co.,  117  Iowa  519,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  636. 

637.  1.  Contrary  View — Agent  Liable.— 
Bryan  v.,  Lamson,  88  111.  App.  261  ;  Russell  v. 
Kidd.  (Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  273. 
following  Floyd  v.  Patterson,  72  Tex.  205: 
Overholt  v.  Burbridge.  28  Utah  408. 

638.  3.  Rights  of  Principal  under  55  Victoria. 
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638.  2.  Brokers  —  a.  Position  as  Agent  Affected  by  Ille- 
gality OF  Transaction  —  (2)  Intention  of  Principal  and  Broker.  —  See 
note  5. 

639.  b.  Rights  of  Customer  Against  Broker  —  (1)  Right  to 
Recover  Property  in  Hands  of  Agent  Before  Payment  —  At  Any  Time  Before  Loss  Is 
Incurred.  —  See  note  3. 

In  England.  —  See  note  5. 

640.  (2)  Right  to  Recover  Property  in  Hands  of  Agent  After  Payment  — 
Eight  Recognized.  —  See  note  I. 

c.  Right  of  Broker  to  Commissions  and  Advances  —  No 

Eecovery  Allowed  to  Broker.  —  See  note  4. 

641.  3.  Persons  Lending  Money  to  Parties  to  Gambling  Contracts  —  a.  Loan 

TO  BE  USED  IN  GAMBLING  —  Mere  Knowledge  of  Proposed  Use  Does  Not  Defeat  Recovery. 

—  See  note  2. 

643.    Use  in  Gambling  Required  by  Contract  of  Lending.  —  See  note  I . 

b.  Loan  to  Enable  Loser  to  Repay  —  Person  unconnected  with 

Gambling  May  Recover.  —  See  note  2. 

Loan  a  Mere  Device  to  Avoid  Effect  of  Statute.  —  See  note  3. 

•  643.   c.  Special  Statutory  Rule.  —  See  note  i. 


—  Levy  v.  Warburton,  70  L.  J.  K.  B.  708  (agent 
cannot  compel  reimbursement  for  losses  in- 
curred on  behalf  of  his  principal). 

63S.  5.  Knowledge  of  Broker  Material.  — 
Ponder  v.  Jerome  Hill  Cotton  Co.,  (C.  C.  A.) 
100  Fed.  Rep.  373;  Parker  v.  Moore,  111  Fed. 
Rep.  470,  (C.  C.  A.)  115  Fed.  Rep.  799,  125  Fed. 
Rep.  807  (construing  South  Carolina  law)  ; 
Boyle  v.  Henning,  121  Fed.  Rep.  376;  Donovan 
V.  Daiber,  124  Mich.  49;  Thompson  v.  William- 
son, 67  N.  J.  Eq.  212;  Young  v.  Glendenning,  8 
Pa.  Dist.  57. 

639.  3.  Right  of  Principal  to  Recover  Prop- 
erty in  Hands  of  Broker  Before  Loss  Incurred.  — 
Munns  v.  Donovan  Commission  Co.,  117  Iowa 
Si6. 

5.  Recovery  of  Cover  or  Margin.  —  In  re  Cron- 
mire,  (1898;  2  Q.  B.  383. 

640.  1.  Customer  May  Recover  Property  from 
Broker  After  Broker  Has  Paid  Winner  —  Califor- 
nia.—  Stillwell  v.  Cutter,  146  Cal.  657. 

Illino\s. — •  Jamieson  v.  Wallace,  167  111.  388, 
59  Am.  St.  Rep.  302;  Kruse  v.  Kennctt,  181  111. 
199,  reversing  69  111.  App.  566. 

Massachusetts.  —  Davy  v.  Bangs,  174  Mass. 
238;  Rice  v.  Winslow,  180  Mass.  500,  182  Mass. 
273;  Ballou  v.  Wiliey,  180  Mass.  562;  Allen  v. 
Fuller,  182  Mass.  202;  Thompson  v.  Brady,  182 
Mass.  321;  Wilson  v.  Head,  184  Mass.  515; 
Loughlin  v.  Parkinson,  184  Mass.  565  ;  Post  v. 
Leland,  184  Mass.  601. 

South  Carolina.  —  Saunders  v.  Phelps  Co.,  53 
S.  Car.  173. 

Recovery  by  Broker.  —  Stat.  Mass.  1890,  c. 
437,  §  2,  did  not  authorize  a  broker  to  recover 
winnings  paid  over  to  his  customer.  Lyons  v. 
Coe,  177  M?ss.  382. 

Person   Gratuitously   Carrying   Stock   in  His 
Name  for  Another  is  not  "employed  "  by  the  lat- 
ter so  as  to  be  liable  to  the  latter  for  losses. 
(Mass.  Stat   1890,  c.  437).    Bingham  v.  Scott, 4 
177  Mass.  208. 

4.  Broker  Cannot  Recover  for  Commissions  and 
Advances.  —  Ponder  v.  Jerome  Hill  Cotton  Co., 
(C.  C.  A.)  100  Fed.  Rep.  373  ;  Violett  v.  Man- 
gold, (Miss.  1900)  27  So.  Rep.  875  ;  Rogers  v. 


Marriott,  59  Neb.  759;  Merrill  v.  Garver,  (Neb. 

1903)  96  N.  W.  Rep.  619;  Cantwell  v.  Boykin, 
127  N.  Car.  64;  Garseed  v.  Sternberger,  135  N. 
Car.  soi  ;  Wagner  v.  Hildebrand,  187  Pa.  St. 
136;  Waite  v.  Frank,  14  S.  Dak.  626;  Bartlett 
v.  Collins,  109  Wis.  477,  83  Am.  St.  Rep.  928; 
Morris  v.  Brault,  23  Quebec  Super.  Ct.  190, 
quoting  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  640. 

641.  2.  Use  in  Gambling  Not  Required  by 
Contract  of  Lending  —  Recovery   Permitted.  — 

Singleton  v.  Monticello  Bank,  113  Ga.  527,  quot- 
ing 14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
641;  Appleton  v.  Maxwell,  10  N.  Mex.  748; 
Venne  v.  Christin,  16  Quebec  Super.  Ct.  164. 
Compare  Hurlburt  v.  Straub,  54  W.  Va.  303 
(statutory  prohibition). 

642.  1.  When  Use  in  Gambling  Is  Required 
by  Contract  of  Lending,  Lender  Cannot  Recover.  — 
Marden  v.  Phillips,  103  Fed.  Rep.  196;  Single- 
ton v.  Monticello  Bank,  113  Ga.  527,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  641 ; 
Spies  v.  Rosenstock,  87  Md.  14;  Higginbotham 
v.  McGready,  183  Mo.  96,  105  Am.  St.  Rep. 
461;  Appleton  v.  Maxwell,  10  N.  Mex.  748; 
Johnson  v.  Clark,  (Supm.  Ct.  App.  T.)  23  Misc. 
(N.  Y.)  346 ;  Jones  v.  Akin,  (Tex.  Civ.  App. 

1904)  80  S.  W.  Rep.  385  ;  Ash  v.  Clark,  32 
Wash.  390;  Schoenberg  v.  Adler,  105  Wis. 
645- 

Sale  of  "  Chips."  —  Ayer  -•.  Younker,  10  Colo. 
App.  27. 

2.  Money  Advanced  to  Pay  Losses  Already 
Incurred  Recoverable.  —  Senrles  v.  Lum,  89  Mo. 
App.  235 ;  Jacoby  v.  Heidelberg,  (Supm.  Ct. 
App.  T.)  33  Misc.  (N.  Y.)  hi,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  642;  Hurl- 
burt v.  Straub,  54  W.  Va.  303,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  642. 

3.  Loan  a  Pretext  Merely.  —  Appleton  v.  Max- 
well, 10  N.  Mex.  748,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  642:  Jacoby  v.  Heidel- 
berg, (Supm.  Ct.  App.  T.)  33  Misc.  (N.  Y.) 
hi. 

6ISJ.    1.   Statutes  Forbidding  Recovery.  — 

Schoenberg  v.  Adler,  105  Wis.  645. 
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G  I  4.    5.  Persons  Furnishing  Labor  or  Material  in  Furtherance  of  Gambling 

Contracts  —  Mere  Knowledge  of  the  Unlawful  Purpose  to  Which  Materials  Are  to  Be  Applied.  — 

See  note  i. 

6.  Rent  for  Property  Used  for  Gambling.  —  See  note  2. 

7.  Liability  of  Telegraph  Companies  Where  Telegrams  Are  Sent  for 
Gambling  Purposes.  —  See  note  3. 

8.  Contracts  of  Indemnity  Against  Liability  Growing  Out  of  Gambling 
Contracts.  —  See  note  4. 

645.  XIV.  Securities  for  Debts  Incurred  in  Gambling  Contracts  — 
1.  Statutes  in  General.  —  See  note  1. 

3.  Negotiable  Instruments  —  a.  Recovery  by  Original  Party. 

—  See  note  3. 

b.  Recovery  by  Assignee  Who  Is  Not  a  Bona  Fide  Holder. 

—  See  note  4. 

646.  c.  Recovery  by  Bona  Fide  Holder  — (i)  Recovery  Allowed. — 
See  note  1. 

Presumption  as  to  Bona  Fides.  —  See  note  2. 
(2)  Recovery  Not  Allowed.  —  See  note  3. 
648,    e.  Validity  of  Title  to  Commercial  Paper  Won  at  Gam- 
bling —  Indorsement  on  Gambling  Consideration  —  Holder's  Rights  Against  Maker.  —  See 

note  2. 

Bank's  Refusal  to  Honor  Checks.  —  See  note  3. 

O.IO.  4.  Judgments  —  Classes  of  Judgments  —  (4)  Judgments  Ren- 
dered in  Adversary  Proceedings  After  Contest.  —  See  note  1. 


<»4I.  1.  Where  an  article  is  designed  and 
manufactured  to  be  used  for  gambling  purposes, 
and  the  seller  knows  it,  he  cannot  recover  the 
purchase  price  from  the  buyer.  Ohlsen  v.  Wil- 
son, 31  Tex.  Civ.  App.  178. 

2.  Recovery  of  Rent  Where  Premises  Are  Used 
for  Gambling  —  In  the  United  States.  —  Boddie 
v.  Brewer,  etc.,  Brewing  Co.,  204  111.  352  (con- 
struing 111.  Cr.  Code,  §§  217,  135;  Heidenreich 
v.  Raggio,  88  111.  App.  521  ;  Violett  v.  Mangold, 
(Miss.  1900)  27  So.  Rep.  875. 

Sale  of  Privilege  of  Book-making  at  Race  Track. 

—  In  case  of  breach  of  contract  by  seller,  pur- 
chase price  cannot  be  recovered.  Ullman  v.  St. 
Louis  Fair  Assoc.,  167  Mo.  273. 

8.  Liability  of  Telegraph  Company.  —  Morris 
v.  Western  Union  Tel.  Co.,  94  Me.  423. 

4.  Indemnity  Contracts.  — ■  Ferguson  v.  Yunt, 
13  S.  Dak.  120  (indemnity  contract  is  unen- 
forceable). 

Surety  on  Contract  to  Indemnify  Stakeholder 

cannot  recover  from  his  principal.    Ferguson  v. 
Yunt,  13  S.  Dak.  120. 
645.    1.  Securities  on  Gambling  Transactions- 

—  Marden  v.  Phillips,  103  Fed.  Rep.  196. 

Bill  of  Sale  as  Security  for  indebtedness  based 
on  gambling  transaction,  held  invalid.  Marden 
v.  Phillips,  103  Fed.  Rep.  196. 

3.  Original  Party  Cannot  Recover.  —  Ayer  v. 
Younker,  10  Colo.  App.  27  ;  Gardner  i<.  Meeker, 
169  111.  40;  Roff  v.  Harmon,  (Indian  Ter.  1901) 
64  S.  W.  Rep.  7S5  (no  liability  on  indorse- 
ment) ;  People's  Sav.  Bank  v.  Gilford,  108  Iowa 
277;  Violett  v.  Mangold,  (Miss.  1900)  27  So. 
Rep.  875 ;  Woolfolk  v.  Duncan,  80  Mo.  App. 
421 ;  Lane  v.  Logan  Grain  Co.,  105  Mo.  App. 
215  ;  Rogers  v.  Corre,  6  Ohio  Cir.  Dec.  602,  10 
Ohio  Cir.  Ct.  346 ;  Corre  v.  Rogers,  9  Ohio  Cir. 
Dec.  854,  18  Ohio  Cir.  Ct.  892. 

4.  Assignee  Who  Is  Not  a  Bona  Fide  Holder 


Cannot  Recover. — ■  Woolf  v.  Hamilton,  (1898)  2 
Q.  B.  337  ;  Metropolitan  Nat.  Bank  v.  Jansen, 
108  Fed.  Rep.  572,  47  C.  C.  A.  497;  Ash  v. 
Clark,  32  Wash.  390. 

<>  8<i.  1.  Cases  Where  Bona  Fide  Holder  Can 
Recover.  —  Sullivan  v.  German  Nat.  Bank.  18 
Colo.  App.  99;  Wirt  v.  Stubblefield,  17  App. 
Cas.  (D.  C.)  283  ;  Northern  Nat.  Bank  v.  Arnold, 
187  Pa.  St.  356  (note  given  for  margins  in 
stock  gambling  transaction)  ;  Ash  v.  Clark,  32 
Wash.  390;  Dion  v.  Lachancc,  14  Quebec  Super. 
Ct.  77- 

2.  Presumption  Against  Bona  Fides.  —  Aske- 
gaard  v.  Dalen,  93  Minn.  354. 

3.  Cases  Where  Bona  Fide  Holder  Cannot  Re- 
cover. —  Higginbotham  v.  McGready,  183  Mo. 
'96,  105  Am.  St.  Rep.  461;  Hurlburt  v.  Straub, 
54  W.  Va.  303. 

Statutes  Strictly  Construed.  —  Sullivan  v. 
German  Nat.  Bank,  18  Colo.  App.  99. 

Conflict  of  Laws.  —  Where  a  negotiable  instru- 
ment is  indorsed  in  payment  of  a  gambling  debt 
in  a  state  which  permits  a  bona  fide  holder  of  a 
negotiable  instrument  to  recover  thereon,  though 
given  for  a  gambling  debt,  recovery  should  be 
allowed  against  the  indorsee  in  favor  of  a  bona 
fide  holder,  though  the  law  of  the  forum  does 
not  allow  a  recovery  by  a  bona  fide  holder. 
Sullivan  v.  German  Nat.  Bank,  18  Colo.  App.  09. 

64§.  2.  Contrary  Doctrine.  —  See  Drinkall  v. 
Novius  State  Bank,  11  N.  Dak.  15. 

Certificate  of  Deposit.  —  Thomas  v.  Belleville 
First  Nat.  Bank.  213  111.  261. 

3.  See  Drinkall  v.  Novius  State  Bank,  n  N. 
Dak.  15. 

650.  1.  No  Relief  Where  Judgment  Was  Ren- 
dered After  Contest.  —  See  Jacob  v.  Clark,  (Ky. 

1 90 1 )  66  S.  W.  Rep.  37. 

A  court  of  equity  will  not  frrant  aid  to  enforce 
a  judgment  recovered  in  a  foreign  state  011  a 
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Gambling  Contract  as  Consideration  for  a  New  Promise.  —  See 
Renewals.  —  See  note  1. 


650.  6. 

note  4. 

651.  7. 

gambling  transaction.  Minzesheimer  v.  Doo- 
little,  60  N.  J.  Eq.  394. 

Setting  Aside  Conveyances  Fraudulent.  —  Where 
a  judgment  creditor,  whose  judgment  was  based 
on  a  gambling  transaction,  sues  to  set  aside 
conveyances  by  his  judgment  debtor  as  in  fraud 
of  creditors,  the  grantees  under  the  alleged 
fraudulent  conveyance  may  set  up  in  defense  of 
the  suit  that  the  judgment  was  based  on  a 
gambling  transaction.  Thompson  v.  William- 
ton,  67  N.  J.  Eq.  212,  following  Minzesheimer 
v.  Doolittle,  60  N.  J.  Eq.  394,  and  overruling 
McCanless  v.  Smith,  51  N.  J.  Eq.  505. 

Judgment  —  Supersedeas  Bond.  —  The  Ken- 
tucky statute  (Stat.  Ky.,  §  1955)  providing  that 
"  every  contract,  conveyance,  transfer,  or  assur- 


ance "  for  money  lost  in  gambling  transactions 
shall  be  void,  does  not  render  void  a  judgment 
recovered  on  a  note  given  in  a  gambling  trans- 
action, and  a  supersedeas  bond  on  appeal  from 
such  judgment  is  enforceable.  Jacob  v.  Hill, 
1 1 1  Ky.  926. 

650.  4.  Liability  on  Gambling  Contract  No 
Consideration  for  a  New  Promise. — In  re  Cronmire, 
(1898)  2  Q.  B.  383;  Treat  v.  Snydecker,  etc., 
Co.,  92  111.  App.  458 ;  Ash  v.  Clark,  32  Wash. 
390. 

651.  1.  Renewals  of  Contracts  Based  on 
Gambling  Consideration. — Ayer  v.  Younker,  10 
Colo.  App.  27 ;  People's  Sav.  Bank  v.  Gifford, 
108  Iowa  277. 


GAME  AND  GAME  LAWS. 

By  J.  Haviland  Smith. 

654.  I.  Definition  of  Game  —  1.  In  General. —  See  note  i. 

655.  II.  Property  in  Game  —  1.  In  General.  —  See  note  i. 

656.  2.  As  Between  Individuals.  —  See  note  i . 

III.  Trespass  in  Pursuit  of  Game.  —  See  note  4. 

657.  Form  of  Action.  —  See  note  3. 

IV.  Decoying  and  Enticing  Away  Game.  —  See  note  4. 

658.  V.  Definition  and  Foundation  of  Game  Laws.  —  See  note  3. 


654.  1.  "Game"  Denned.  —  Meul  v.  Peo- 
ple, 198  111.  258. 

655.  1.  United  States  —  Extent  of  Govern- 
ment Ownership.  —  State  v.  Mallory,  73  Ark.  236. 
See  also  Smith  v.  State,  155  Ind.  611. 

"  With  us,  landholders  can  keep  others  from 
hunting  on  their  land,  not  by  virtue  of  their 
ownership  of  the  game,  but  from  their  right  to 
keep  trespassers  off  the  land."  State  v.  Gallop, 
126  N.  Car.  979. 

656.  1.  Rights  as  Between  Owner  of  Land 
and  Public.  —  The  owner  of  land,  in  dedicating 
a  highway  over  it,  does  not  part  with  his  ex- 
clusive right  to  game  on  the  portion  of  the 
premises  covered  by  the  highway,  and  he  may, 
therefore,  enjoin  persons  from  shooting  birds  in 
their  passage  across  such  highway.  L.  Realty 
Co.  v.  Johnson,  92  Minn.  363. 

Injunction.  —  Under  a  statute  forbidding  the 
establishment  of  a  blind  nearer  than  three  hun- 
dred yards  from  one  already  licensed,  a  person 
who  has  obtained  a  license  but  has  not  yet 
located  his  blind  has  no  right  to  an  injunction 
to  restrain  the  establishment  of  another  blind. 
Bannon  v.  Shekell,  94  Md.  738. 

4.  Trespass  -  What  Constitutes.  —  The  Ver- 
mont constitution  gives  the  inhabitants  of  the 
state  the  right  to  hunt  on  uninclosed  land. 
Payne  v.  Gould,  74  Vt.  208. 

Firing  upon  Land  of  Adjacent  Owner.  —  Horn 
v.  Raine,  78  L.  T.  N.  S.  654.  67  L.  J.  Q.  B.  533, 
19  Cox  C.  C.  1 19. 


Trespass  —  Who   May  Maintain  —  Owner  of 
Shooting  Privileges. —  Payne  v.  Sheets,  75  Vt.  335. 
657.     3.   Criminal   Prosecution.  —  Davis  v. 

State,  45  Tex.  Crim.  183. 

Evidence  Sufficient  for  Conviction.  — ■  An  inten- 
tion to  kill  game  need  not  be  shown.  Stiff  v. 
Billington,  S4  L.  T.  N.  S.  467,  19  Cox  C.  C.  680. 

4.  Interference  with  Shooting.  —  In  State  v. 
Gallop,  126  N.  Car.  979,  it  was  held  that  the 
legislature  had  power  to  forbid  any  one  inter- 
fering with  "  any  citizen  who  may  be  gunning 
or  fishing  in  Currituck  Sound  or  its  tributaries, 
for  the  purpose  of  keeping  them  from  shooting." 

65fc.  3.  Preservation  of  Game.  —  Cummings 
v.  People,  211  111.  392;  State  v.  Ward,  75  Vt. 
438. 

Arkansas  —  Camp-hunting  and  Fire-hunting.  — 

In  Arkansas,  Act  Feb.  11,  1897,  p.  26,  makes  it 
unlawful  to  engage  in  what  is  commonly  known 
as  camp-hunting  and  fire-hunting.  Du  Bose  v. 
State,  71  Ark.  347. 

Guides.  —  The  legislature  has  the  constitu- 
tional power  to  regulate  the  employment  of 
guides  in  fishing  and  hunting  so  as  to  assure 
the  better  preservation  of  game.  State  v.  Snow- 
man. 94  Mr.  00,  80  Am.  St.  Rep.  380. 

Use  of  Repeating  or  Magazine  Guns.  —  In  In  re 
Marshall.  102  Fed.  Rep.  323,  it  was  held  that  a 
provision  against  killing  certain  birds  with  a  re- 
peating shotgun  or  any  kind  of  a  magazine  gun 
was  unconstitutional,  as  it  destroyed  the  prop- 
erty right  in  such  a  gun. 
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0.1S.    VI.  Killing  Game  Out  of  Season.  —  See  note  4. 

<».■»!>.    VII.  Having  Game  in  Possession  Out  of  Season.  —  See  note  1. 

000.  See  note  1. 

001.  IX.  Transportation  of  Game  Killed  Within  State.  —  See  note  2. 

X.  Constitutionality  of  Statutes — 1.  In  General.  —  See  note  3. 
004.    2.  Interstate  Commerce.  —  Sec  note  1. 

XI.  Violations  of  Game  Laws — 1.  How  Prosecuted.  —  See  notes 


2,  4. 


0021.    2.  By  Whom  Prosecuted.  —  See  note  2. 


65S.  4.  Killing  Game  Out  of  Season.  —  Com.  v. 
Penn  Forest  Brook  Trout  Co.,  n  Pa.  Dist.  349, 26 
Pa.  Co.  Ct.  163,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  658 ;  State  v.  Jewett,  76  Vt. 
435- 

Birds  for  Which  No  Open  Season  —  New  York. 

—  People  v.  Bootman,  (Supm.  Ct.  Spec.  T.)  40 
Misc.  (N.  Y.)  27. 
«>.">!>.    1.  Possession  of  Game  Out  of  Season.  — 

Hornbeke  v.  White,  (Colo.  App.  1904)  76  Pac. 
Rep.  926;  Javins  v.  U.  S.,  11  App.  Cas.  (D.  C.) 
345;  Smith  v.  State,  155  Ind.  611;  Com.  v. 
Chase-Davidson  Co.,  109  Ky.  236;  State  v. 
Poole,  93  Minn.  148;  McMahon  v.  State,  (Neb. 
1904)  97  N.  W.  Rep.  1035  ;  People  v.  Cohen,  91 
N.  Y.  App.  Div.  89;  People  v.  Dunston,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  257- 

Possession  Prima  Facie  Evidence  of  Guilt.  — 
Crosby  v.  State,  121  Ga.  198. 

Possession  of  Skin  of  Protected  Animal.  —  Lin- 
den v.  McCormick,  90  Minn,  337. 

Birds  for  Use  of  Taxidermists.  —  State  v.  Fields, 
1 18  Iowa  530. 

660.  1.  Game  Brought  from  Foreign  Juris- 
diction. —  Stevens  v.  State,  89  Md.  669  ;  People 
v.  Bootman,  180  N.  Y.  1. 

As  to  the  Illinois  statute  see  People  v.  Mer- 
ritt,  91  111.  App.  620. 

661.  2.  Transportation  of  Game.— Ex  p.  Kmipp, 
127  Cal.  101. 

Actual  Shipment  or  Delivery  to  a  Carrier  is  es- 
sential to  constitute  an  offense  under  Act  of 
Congress,  May  25,  1900.  Mere  intent  to  ship 
or  preparation  for  shipment  is  not  enough.  U. 
S.  v.  Smith,  115  Fed.  Rep.  423. 


3.  Constitutionality  of  Statutes  —  California.  — 
Ex  p.  Kenneke,  136  Cal.  527,  89  Am.  St.  Rep. 
177;  In  re  Marshall,  102  Fed.  Rep.  323. 

Colorado.  —  Hornbeke  v.  White,  (Colo.  App. 
1904)  76  Pac.  Rep.  926. 

Georgia. —  Harris  v.  State,  110  Ga.  887. 

Illinois.  —  Meul  v.  People,  198  111.  258. 

Indiana.  —  Smith  v.  State,  155  Ind.  611. 

Michigan.  —  People  v.  Van  Pelt,  130  Mich. 
621. 

Minnesota.  —  State  v.  Poole,  93  Minn.  148. 

Nebraska. — •  McConnell  v.  McKillip,  (Neb. 
1904)  99  N.  W.  Rep.  505  ;  McMahon  v.  State, 
(Neb.  1904)  97  N.  W.  Rep.  1035. 

New  York.  —  People  v.  Bootman,  180  N.  Y. 
1  ;  People  v.  Cohen,  91  N.  Y.  App.  Div.  89. 

Pennsylvania.  —  Com.  v.  Barnett,  9  Pa.  Dist. 
5i7. 

Discrimination  Against  Nonresidents. —  In  re 

Eberle,  98  Fed.  Rep.  295  ;  State  v.  Mallory,  73 
Ark.  236. 

662.  1.  Interstate  Commerce.  —  Stevens  v. 

State.  89  Md.  669. 

2.  See  U.  S.  v.  Smith,  115  Fed.  Rep.  423; 
Powers  v.  State,  129  Ala.  126;  Com.  v.  Boett- 
cher,  10  Pa.  Dist.  101. 

Indians  on  Reservations  Not  Amenable  to  State 
Game  Laws.  —  In  re  Lincoln,  129  Fed.  Rep.  247. 
See  also  In  re  Blackbird,  109  Fed.  Rep.  139. 

4.  State  v.  Poole.  93  Minn.  148. 

663.  2.  Both  a  Criminal  and  a  Civil  Liability 
is  imposed  by  N.  Y.  Laws  1901,  c.  91.  §  39,  for 
a  violation  of  the  game  law.  See  People  v. 
Bootman,  (Supm.  Ct.  Spec.  T.)  40  Misc.  (N. 
Y.)  27. 


GAMING. 

By  Briscoe  B.  Clark. 

005.   I.  Definitions  —  Gaming.  —  See  note  i. 

000.    Gambling.  —  See  note  I. 
Betting.  —  See  note  2. 

II.  Status  of  Gaming  as  a  Crime  —  1.  As  a  Common-law  Offense. — 

See  note  3. 

Keeping  a  Gaming  House.  —  See  note  4. 

665.  1.  Rex  v.  Fortier,  13  Quebec  K.  B.  proved  in  Mayo  v.  State,  (Tex.  Crim.  1904)  83 
308,  7  Can.  Crim.  Cas.  422.  S.  W.  Rep.  515. 

666.  1.  Gambling. — People  v.    Stedeker,  '3.   Gaming    Not    a   Common-law  Offense.  — 

175  N.  Y.  57.  17  N.  Y.  Crim.  326.  Throwe*  v.  State,  117  Ga.  753;  Woods  v.  Cot- 

2.  Betting  and  Gaming  Distinguished.  —  The  trell,  55  W.  Va.  481,  citing  14  Am.  and  Eng. 

definition  of  the  term  "  bet  "  given  in  the  sec-  Entyc.  of  Law  (2d  ed.)  666. 

ond  paragraph  of  the  original  note  was  ap-  4.  Gaming  Houses. —  Woods-'.  Cottrell,  55  W. 
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666.  2.  At  a  Statutory  Offense  —  a.  Early  English  Statutes.  —  See 
note  5. 

c  Validity  of  Statutes.  —  See  note  8. 

667.  See  note  1. 

668.  III.  What  Constitutes  Gaming  —  1.  The  Game  —  a.  In  General. 
—  See  note  1. 

2.  The  Element  of  Chance  —  See  note  7. 

669.  3.  The  Wager  —  a.  Necessity  for  a  Wager.  —  See  notes  1,  3. 

b.  What  Constitutes  a  Wager  —  (1)  Mutuality  of  Risk.  —  See 

note  5. 

67 1 .  (4)  Loser  Payi?ig  Rent  of  Table,  etc.,  on  Which  Game  Is  Played.  — 
See  notes  2,  3. 

(5)  Contests  for  Purses  and  Prizes.  —  See  note  6. 

672.  c.  Participation  in  the  Wager. — See  note  1. 

d.  The  Contract  of  Wager  —  Offer  and  Acceptance  — 

Where  Made.  —  See  note  3. 

IV.  Gaming  in  Particular  Places —  1.  In  General.  —  See  notes  4,  5. 

2.  In  Private  Residence.  —  See  note  6.  See  also  the  title  Resi- 
dence, Resident,  Etc. 


Va.  481,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  666. 

666.  6.  Persons  "Haunting,  Resorting,  and 
Playing "  in  Gaming  Houses.  —  See  Murphy  v. 
Arrow,  (1897)  2  Q.  B.  527. 

8.  A  Statute  Prohibiting  the  Possession  of  Policy 
Paper  is  constitutional.  People  v.  Flynn, 
(Supm,  Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  87,  af- 
firmed 72  N.  Y.  App.  Div.  67. 

A  Statute  Prohibiting  Visiting  Gaming  Houses 
is  valid.    Matter  of  Ah  Cheung,  136  Cal.  678. 

Betting  in  Particular  Places.  —  The  Tennessee 
statute  permitting  betting  on  horse  races  within 
the  inclosure  in  which  the  race  is  run,  but  pro- 
hibiting betting  outside  of  such  inclosure,  is  not 
unconstitutional.  Debardelaben  v.  State,  99 
Tenn.  649. 

667.  1.  Regulation  of  Gaming  by  Municipal- 
ities.—  In  re  Murphy,  128  Cal.  29;  New  Or- 
leans v.  Collins,  52  La.  Ann.  973. 

In  the  Absence  of  Statutory  Authority  a  mu- 
nicipality has  no  power  to  prevent  betting 
on  horse  races  within  its  limits.  Shreveport  v. 
Maloney,  107  La.  193. 

Repeal  of  Ordinance  by  Subsequent  Ordinances 
Repealing  All  Ordinances  in  Conflict.  —  See 
Clark  v.  State,  46  Tex.  Crim.  566. 

66$.  1.  Pool  Selling  on  races  is  not  a 
"  game  "  under  Stat.  Ky.  1903,  §  1978.  Louis- 
ville v.  Wchmoff,  (Ky.  1904)  79  S.  W.  Rep. 
201,  denying  rehearing  116  Ky.  812. 

7.  Element  of  Chance  Necessary.  —  Rex  v.  For- 
tier,  13  Quebec  K.  B.  308,  7  Can.  Crim.  Cas.  422, 

669.  1.  Wager  Necessary.  —  Sec  State  v. 
Brooks,  94  Mo.  App.  57,  holding  that  evidence 
of  playing  poker  with  chips,  without  any  show- 
ing that  the  chips  represented  money,  was  not 
sufficient  to  support  a  conviction. 

3.  Russell  v.  State,  44  Tex.  Crim.  465  :  Hank- 
ins  v.  State,  (Tex.  Crim.  1903)  72  S.  W.  Rep. 
191  :  Williams  v.  State,  (Tex.  Crim.  1903)  73 
S.  W.  Rep.  192. 

6.  To  Constitute  a  Bet  There  Must  Be  a  Mutual 
Bisk  —  Sales  —  Payment  Contingent  on  Event.  — 
See  Cullinan  v.  Hosmer,  100  N.  Y.  App.  Div. 
148. 


Contrary  View  —  Slot  Machine.  —  Lang  v. 
Merwin,  99  Me.  486,  105  Am.  St.  Rep.  293, 
applying  Horner  v.  U.  S.,  147  U.  S.  449.  See, 
however,  Cullinan  v.  Hosmer,  100  N.  Y.  App. 
Div.  148.  See  further  the  titles  Gambling 
Contracts,  601.  1  ;  Lotteries,  592.  3. 

671.  2.  Loser  to  Pay  Rent  of  Table  Not 
Gaming.  —  Steuer  v.  Royal  Cigar  Co.,  9  Ohio 
Cir.  Dec.  456,  17  Ohio  Cir.  Ct.  82. 

3.  Loser  to  Pay  Price  of  Game  Is  Gaming. — 
Mayo  v.  State,  (Tex.  Crim.  1904)  82  S.  W.  Rep. 
515. 

6.  Purse  Made  up  Entirely  from  Entrance  Fees. 

— ■  Blades  v.  State,  43  Tex.  Crim.  409.  And  see 
the  title  Gambling  Contracts,  614.  4  et  seq. 

672.  1.  Participation  in  the  Wager.  — 
Compare  In  re  Rowland,  8  Idaho  595  (express 
statutory  provision). 

3.  Where  Made.  —  McQuesten  v.  Steinmetz, 
(N.  H.  1904)  58  Atl.  Rep.  876. 

In  Tennessee.  —  See  Debardelaben  v.  State,  99 
Tenn.  649. 

Bets  Made  by  Agents  of  Foreign  Principals.  — 

Jones  v.  State,  120  Ga.  185;  Ames  v.  Kirby,  71 
N.  J.  L.  442 ;  State  v.  Thompson,  8  Ohio  Dec. 
682  (pool  selling). 

Bucket-shop  Transactions  by  Agent  of  Foreign 
Principal.  —  See  State  v.  Logan,  84  Mo.  App. 
584;  State  v.  Kentner,  178  Mo.  487;  Scales  v. 
State,  46  Tex.  Crim.  296. 

Offer  and  Acceptance  Are  Necessary  to  consti- 
tute a  wager.  Windsor  v.  State,  46  Tex.  Crim. 
140. 

The  Fact  that  the  Stakeholder  Resides  in  An- 
other State  and  the  stakes  are  sent  to  him  there 
is  immaterial  if  the  wager  is  actually  made 
within  the  state.    Brand  v.  Com.,  no  Ky.  980. 

4.  Borders  v.  State,  (Tex.  Crim.  1902)  66  S. 
W.  Rep.  1 102. 

6.  Borders  v.  State,  (Tex.  Crim.  1902)  66  S. 
W.  Rep.  11112. 

6.  Private  Residence.  —  See  Harper  v.  State, 
(Tex.  Crim.  1890)  ?l  S.  W.  Rep.  217. 

Outside  of  Residenoe.  —  Gaming  outside  of  a 
private  residence  and  within  ten  feet  thereof  is 
"  at  a  private  residence,"  within  the  Texas  stat- 
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C»7ll.    3.  In  Hotel,  Tavern,  or  Inn  -a.  In  General.  —  See  note  I. 

07  1.    5.  In  Outhouse  Where  People  Resort  —  b.  What  Is  an  Outhouse. 

—  See  note  2. 

070.  8.  In  House  or  Place  Where  Spirituous  Liquors  Are  Retailed,  Sold,  or 
Given  Away  —  b.  CONNECTION  BETWEEN  PLACE  OF  SALE  AND  OTHER  POR- 
TIONS of  Building.  — See  note  3. 

077.  9.  In  Public  Houses  —  a.  In  General.  —  See  note  3. 
Public  Eight  of  Access  Essential.  —  See  note  6. 

078.  b.  Separate  Parts  of  Same  Building.  —  See  note  1. 

c  Business  Houses  After  Business  Hours.  —  See  note  3. 
07!>.    10.  In  Public  Places  —  a.  In  General  —  The  Term  "  Public  Place."  — 
See  note  1 . 

b.  Public  Right  of  Access  to  Place.  —  See  note  2. 

Private  Assemblage.  —  See  note  3. 

680.  c.  Places  of  Business.  —  See  note  2. 

d.  Places  Made  Public  Because  Within  View  of  Other 
Places.  —  See  notes  3,  4. 

e.  Separate  Parts  of  Same  Building.  —  See  note  5. 

681.  g.  "  Other  Public  Places."  —  See  note  2. 

V.  Paeticulae  Games  Peohibited  —  1.  In  General.  —  See  note  3. 
082.    Horse  Eacing.  —  See  note  2. 

2.  Games  of  Chance.  —  See  note  4. 


ute  of  1901.  Hipp  v.  State,  45  Tex.  Crim. 
200. 

An  Outhouse  lias  been  held  not  to  be  a  part  of 
the  private  residence  though  situated  on  the 
same  lot.    Huse  v.  State,  46  Tex.  Crim.  585. 

A  Tent  May  Constitute  a  Private  Eesidence, 
within  a  statute  excepting  gaming  at  a  private 
residence.    Hipp  v.  State,  45  Tex.  Crim.  200. 

Actual  Occupation  as  a  Private  Eesidence 
is  necessary  to  give  such  character  to  a  house. 
Williams  v.  State,  (Tex.  Crim.  1905)  87  S.  W. 
Rep.  1 1 55- 

Private  Residence  Commonly  Eesorted  to  for  the 
Purpose  of  Gaming.  —  See  Floeckinger  v.  State, 
45  Tex.  Crim.  199. 

673.  1.  Wilkerson  v.  State,  44  Tex.  Crim. 

455- 

674.  2.  What  Constitutes  an  Outhouse.  — 

Stuart  v.  State,  (Tex.  Crim.  1901)  60  S.  W. 
Rep.  554;  Huse  v.  State,  46  Tex.  Crim.  585. 

676.  3.  Prohibition  Extended  to  Building  as 
an  Entirety.  —  Kicker  v.  State,  133  Ala.  193; 
Harvell  v.  State,  (Tex.  Crim.  1899)  53  S.  W. 
Rep.  622. 

A  Back  Yard  Connected  with  a  Saloon  is  within 

the  Alabama  statute  prohibiting  gaming  at  re- 
tailing liquor  stores.    James  v.  State,  133  Ala. 

208. 

677.  3.  Questions  of  Law  and  Fact.  —  Com- 
pare Lewis  v.  State,  140  Ala.  126. 

6.  Jail  House. —  Lewis  v.  State,  140  Ala.  126. 
67§.    1.  Separate  Parts  of  Same  Building. — 

State  v.  Kyer,  55  W.  Va.  46. 

3.  After  Business  Hours.  — ■  Compare  Green  v. 
State.  (Tex.  Crim.  1901)  61  S.  W.  Rep.  481. 

679.  1.  Places  Made  Public  by  the  Assemblage 
of  People. — -Dennis  v.  State,  139  Ala.  109; 
Crutcher  v.  State,  39  Tex.  Crim.  233. 

A  Common  Gaming  House  is  a  public  place. 
Lnfferty  v.  State.  41  Tex.  Crim.  606;  Thorp  v. 
State.  42  Tex.  Crim.  231.  See  further  the  title 
Gaming  Houses,  699.  2,  3,  4. 


2.  Bedroom  Used  as  Common  Gaming  Eoom.  — 

Cartiledge  v.  State,  132  Ala.  17. 

3.  Private  Assemblage.  —  White  v.  State,  39 
Tex.  Crim.  269 ;  Harper  v.  State,  (Tex.  Crim. 
1899)  51  S.  W.  Rep.  217. 

6§0.  2.  After  Business  Hours.  —  Green  v. 
State,  (Tex.  Crim.  1901)  61  S.  W.  Rep.  481. 

3.  A  Place  in  a  Private  Yard  forty  feet  from 
and  open  to  observation  from  a  public  highway 
is  as  a  matter  of  law  a  public  place.  Lee  v. 
State,  136  Ala.  31.  See  also  Ford  v.  State,  123 
Ala.  81  (rear  of  house). 

4.  Secluded  Outdoor  Places. —  A  pasture  is  not 
per  se  a  public  place.  Russ  v.  State,  132  Ala. 
20. 

5.  Separate  Parts  of  Same  Building.  —  See  Os- 

born  v.  State,  (Tex.  Crim.  1903)  72  S.  W.  Rep. 
592- 

681.  2.  Other  Public  Places.  —  State  v.  Kyer, 
55  W.  Va.  46. 

3.  "Game"  —  Broad  Signification.— Desgain  v. 
Wessner,  161  Ind.  206,  quoting  14  Am.  and 
Eng.  Encvc.  of  Law  (2d  ed.)  681. 

Craps.  —  See  Williams  v.  State,  (Tex.  Crim. 
1808)  43  S.  W.  Rep.  987. 

Crack-loo.  —  Betting  at  crack-loo  is  prohibited 
by  Pen.  Code  Tex.,  art.  388.  Donathan  v. 
State,  43  Tex.  Crim.  427. 

682.  2.  Horse  Racing  Held  to  Be  a  Game.  — 
Miller  v.  U.  S.,  6  App.  Cas.  (D.  C.)  6;  Thrower 
7'.  State.  117  Ga.  756,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  682 :  McQuesteti  t>. 
Steinmetz.  (N.  H.  1904)  58  Atl.  Rep.  876.  And 
see  the  title  Horsf.  Racing. 

4.  All  Games  of  Cards.  —  State  -'.  Maupin,  71 
Mo.  App.  54. 

Horse  Eace.  —  Lester  v.  Ouested.  85  L.  T.  N. 
S.  487.  See,  however,  Miller  v.  U.  S.,  6  App. 
Cas.  (D.  C.)  6. 

Black  Jack  is  a  game  "  the  chances  of  which 
are  not  alike  favorable  to  all  the  players,  in- 
cluding among  the  players  the  banker."  Reg. 
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683. 

note  4. 
684. 
685. 
686. 

688. 

of  the  Wager 

689. 

69©. 
691. 


4.  Gaming  Tables,  Banks,  and  Banking  Games  —  Banking  Gamei.  —  See 

6.  Gambling  Devices  —  a.  In  General.  —  See  notes  3,  4. 

7.  Substitutes  for  Prohibited  Game.  — See  note  5. 

8.  Dealing  in  Futures.  —  See  note  3. 

9.  Licensed  Games.  —  See  note  5. 

VI.  Betting  on  Elections  —  3.  Statutory  Prohibitions  —  The  character 

.  —  See  note  1 . 

VIII.  Common  Gamblers.  —  See  note  5. 
See  note  1. 

IX.  Accessories  and  Accomplices.  —  See  note  3. 

X.  Evidence  —  1.  Time  of  Offense.  —  See  note  6. 
4.  Proof  of  Other  Acts  of  Gaming.  —  See  note  3. 
6.  Sufficiency  of  Evidence.  —  See  note  6. 

See  note  1 . 

XI.  Punishment.  —  See  notes  4,  6,  7,  9. 


v.  Petrie,  3  Can.  Crim.  Cas.  (British  Columbia) 
439- 

<»*:$.  4.  Banking  Games.  —  Faucett  v.  State, 
46  Tex.  Crim.  113.  And  see  the  title  Gaming 
Houses,  706.  4. 

Faro  is  a  banking  game.  State  v.  Behan,  113 
La.  754,  following  State  v.  Markham,  15  La. 
Ann.  498. 

OS-1.  3.  A  Slot  Machine  has  been  held  to  be  a 
gambling  device.    Lyman  v.  Kurtz,  166  N.  Y. 

274. 

4.  Horse  Race.  —  Compare  Miller  v.  U.  S.,  6 
App.  Cas.  (D.  C.)  6. 

0S5.    5.  Substitutes  for  Prohibited  Game.  — 

Miller  v.  Com.,  (Ky.  1903)  77  S.  W.  Rep.  682, 
rehearing  denied  (Ky.  1904)  79  S.  W.  Rep. 
250:  Christopher  :\  State,  41  Tex.  Crim.  235. 

0*0.  3.  Statutory  Offense  — Bona  Fide  Pur- 
chase for  Future  Delivery. —  State  v.  Clayton, 
138  N.  Car.  732.  See  also  State  v.  McGinnis, 
138  N.  Car.  724. 

Interstate  Commerce.  —  A  state  may  prohibit 
persons,  while  residing  therein,  from  entering 
into  contracts  in  another  state  for  the  purchase 
or  sale  of  commodities  on  margins  without  the 
intention  of  delivery.  State  v.  Clayton,  138  N. 
Car.  732. 

5.  Betting-  at  a  Licensed  Tenpin  Alley.  —  Hill 
v.  State,  (Tex.  Crim.  1902)  66  S.  W.  Rep.  554; 
Harris  v.  State,  (Tex.  Crim.  1902)  66  S.  W. 
Rep.  565. 

Rut  the  Texas  Act  of  1901  expressly  punishes 
betting  on  games  at  a  licensed  tenpin  alley. 
Blrdes  v.  State,  43  Tex.  Crim.  409. 

OSS.  1,  Wager  on  Number  of  Votes.  —  See 
Brand  V.  Com.,  110  Ky.  980. 

Result  in  One  County  or  Precinct.  — ■  Brand  v. 
Com.,  1 10  Ky.  980. 

5.  Common  Gamblers.  —  Bickel  v.  State,  32 
Ind.  App.  656  :  State  v.  Groves.  21  R.  I.  252. 

0S9.  1.  Visiting  or  Frequenting  Gaming 
Houses. —  Roberts  v.  State,  25  Ind.  App.  366. 

3.  Broker  Acting  Without  Scienter. —  Reg.  v. 
Dowd,  17  Quebec  Super.  Ct.  67. 

Betting  on  Horse  Race  -  Texas  Statute.  — 
An  agent  receiving  money  from  his  principal 
and  sending  it  to  another  as  a  bet  on  a  horse 


race  is  not  guilty  of  taking  or  accepting  a  bet 
on  a  horse  race,  under  Acts  Tex.  1903,  p.  68, 
c.  50.    Windsor  v.  State,  46  Tex.  Crim.  140. 

6.  Washington  v.  State,  (Tex.  Crim.  1899)  50 
S.  VV.  Rep.  341  ;  Young  v.  State,  (Tex.  Crim. 
1901)  60  S.  W.  Rep.  767;  Williams  v.  State, 
(Tex.  Crim.  1905)  87  S.  W.  Rep.  1155. 

690.  3.  Proof  of  Other  Acts  of  Gaming.— 
See  Washington  v.  State,  (Tex.  Crim.  1899)  50 
S.  W.  Rep.  341.  Compare  Dennis  v.  State,  139 
Ala.  109. 

6.  Reasonable  Doubt.  —  See  Ford  v.  State,  123 
Ala.  81  :  Russ  v.  State,  138  Ala.  1  ;  Driver  v. 
State,  112  Ga.  229;  Arnold  v.  State,  117  Ga. 
706. 

Evidence  Held  to  Be  Sufficient.  —  See  Aguar  v. 
State,  (Tex.  Crim.  1898)  47  S.  W.  Rep.  464; 
Simmons  v.  State,  (Tex.  Crim.  1903)  72  S.  W. 
Rep.  586  ;  Harnage  v.  State,  (Tex.  Crim.  1904) 
82  S.  W.  Rep.  512. 

Evidence  Held  to  Be  Insufficient.  — ■  See  State 
v.  Brooks,  94  Mo.  App.  57  ;  Berry  v.  State,  (Tex. 
Crim.  1905)  85  S.  W.  Rep.  14. 

091.  1.  Harmon  v.  State,  120  Ga.  197; 
Frost  v.  State,  120  Ga.  311  ;  People  -'.  McCue, 
178  N.  Y.  579,  affirmed  87  N.  Y.  App.  Div.  72. 

4.  Gaming  a  Misdemeanor.  —  In  re  Rowland, 
8  Idaho  595. 

Different  Punishments. —  In  case  of  book  111  a  kins 
on  horse  races,  a  more  severe  punishment  may 
be  imposed  on  the  bookmaker  than  on  the  per- 
sons betting  with  him.  Ex  p.  Hernan.  45  Tex. 
Crim.  343. 

6.  Pool  Selling  —  Different  Punishments.  —  The 

Texas  statute  (Gen.  Laws  28th  Legislature,  p. 
68,  c.  50)  prohibiting  pool  selling  and  imposing 
a  greater  punishment  on  the  pool  seller  than  on 
the  person  who  makes  the  bet  with  him  is  not 
unconstitutional  as  imposing  different  punish- 
ments for  the  same  offense.  Hernnn  v.  Texas, 
198  U.  S.  570.  affirming  45  Tex.  Crim.  343. 

7.  Fine  Imposed  for  Gaming.  Borders  v.  State, 
(Tex.  Crim.  1002)  66  S.  W.  Rep.  1102. 

Forfeiture  of  Amount  Won  to  Commonwealth. 
—  See  Gardner  v.  Ballard,  114  Ky.  93. 

9.  Imprisonment  to  Enforce  Fine.  —  Fuller  v. 
State,  S3  Miss.  30. 
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694.  I.  In  General  —  2.  Intention  to  Create  Offense.  —  See  note  2. 

3.  Definiteness  of  Statutes.  —  See  note  4. 

695.  5.  Repeal  of  Statutes.  —  See  note  2. 

6.  Municipal  Charters  and  Ordinances  —  Power  to  Confer  Authority  on 
Municipality.  —  See  note  3. 

696.  7.  Effect  of  Tax  and  License.  —  See  note  3. 

License  by  Municipality.  —  See  note  7- 

II.  Common  Gaming  House  —  1.  Definition.  — See  note  8. 

697.  2.  A  Misdemeanor  at  Common  Law  and  by  Statute.  —  See  note  1. 

4.  Degree  of  Publicity.  —  See  note.  6. 

698.  III.  The  House  or  Place  —  1.  In  General.  —  See  notes  i,  2,  3. 
&  Statutory  Limitations  —  b.  "  House."  —  See  note  1 1. 

699.  e.  "  Place  "  or  "  Public  Place."  —  See  notes  2,  3. 
/.  "  Public  House."  —  See  note  4. 

g.  TAVERNS,  INNS,  SALOONS,  ETC. -—Gaming  in  Other  Rooms  than  Saloon. 
—  See  note  6. 

700.  IV.  The  Gaming,  and  the  Gaming  Tables,  Gaming  Devices,  Etc.  — 
1.  The  Unlawful  Gaming  —  a.  In  General.  — See  note  2. 


694.  2.  Construction  of  Statutes.  —  See  Bobel 
v.  People,  173  111.  19,  64  Am.  St.  Rep.  64;  Jones 
v.  Territory,  5  Okla.  536 ;  State  v.  Nease, 
(Oregon  1905)  80  Pac.  Rep.  897. 

The  Game  Permitted  must  be  within  the  pro- 
visions of  the  statute.  Meyers  v.  State,  41  Tex. 
Crim.  508. 

4.  General  Words.  —  The  Louisiana  statute 
which  punishes  "  whoever  shall  keep  a  banking 
game  or  banking  house  at  which  money  or  any- 
thing representing  money  *  *  *  shall  be 
bet  or  hazarded  "  is  not  invalid  for  indefinite- 
ness.    State  v.  Hunter,  106  La.  187. 

695.  2.  No  Repeal  When  Statutes  Are  Not 
Inconsistent  or  Repugnant.  —  Dardem  v.  State,  44 
Fla.  418. 

3.  Effect  of  Municipal  Charters  and  Ordinances. 

—  Shreveport  v.  Schulsinger,  113  La.  9;  State 
v.  Grimes,  74  Minn.  257  ;  Greenville  v.  Kemmis, 
58  S.  Car.  427;  Ruston  v.  Perkins,  114  La.  851. 

696.  3.  License  Held  to  Legalize  Gaming.  — 
See  Shreveport  v.  Schulsinger,  113  La.  9. 

1.  Unauthorized  License  —  State  v.  Nease, 
(Oregon  1905)  80  Pac.  Rep.  897;  Debardelaben 
v.  State,  99  Tenn.  649. 

8.  Common  Gaming  House  Defined.  —  State  v. 
Grimes,  74  Minn.  257  ;  Morgan  v.  State,  42  Tex. 
Crim.  422. 

697.  1.  At  Common  Law. — Thrower  v.  State, 
117  Ga.  753;  Com.  v.  Western  Union  Tel.  Co., 
112  Ky.  3S5,  99  Am.  St.  Rep.  299;  State  v. 
Ackerman,  62  N.  J.  L.  456  ;  People  v.  Stedeker, 
173  N.  Y.  57,  17  N.  Y.  Crim.  326;  State  v. 
Nease,  (Oregon  1905)  80  Pac.  Rep.  897;  Woods 
v.  CO&rell,  55  W.  Va.  481. 

In  Louisiana  the  keeping  of  a  turf  exchange 
for  betting  on  horse  races  is  not  a  crime,  in  the 
absence  of  statute  prohibiting  it.  The  constitu- 
tional provision  that  "gambling  is  a  vice  and 
the  legislature  shall  pass  laws  to  suppress  it  " 


is  not  self-acting.  Shreveport  v.  Maloney,  107 
La.  193. 

6.  Private  Gaming.  —  State  v.  Carrick,  (Vt. 
1905)  61  Atl.  Rep.  35. 

698.  1.  Railroad  Trains. —  Permitting  gam- 
ing on  a  railroad  train  is  within  Stat.  Ky., 
§  1978,  punishing  one  who  suffers  gaming  "  on 
premises  in  his  occupation  or  under  his  con- 
trol." Louisville,  etc.,  R.  Co.  v.  Com.,  112  Ky. 
635- 

2.  Private  Dwelling  Houses.  —  Morgan  v.  State, 
42  Tex.  Crim.  422. 

3.  Rooms. — Toll  v.  State,  40  Fla.  169;  Com. 
v.  Coleman,  184  Mass.  198;  Greenville  v.  Kem- 
mis, 58  S.  Car.  427. 

11.  Single  Room. —  Greenville  v.  Kemmis.  58 

5.  Car.  427;  Thorp  v.  State,  42  Tex.  Crim.  231. 

699.  2.  A  Bookmaker's  Booth  at  a  Race  Track 
is  a  place.    Miller  v.  U.  S.,  6  App.  Cas.  (D.  C.) 

6,  citing  with  aporoval  Eastwood  v.  Miller,  L. 
R.  9  Q-  B.  440. 

8.  A  Single  Room  may  be  a  "  place  "  within  a 
statute  prohibiting  any  person  to  permit  his 
place  to  be  used  for  gaming.  Greenville  v. 
Kemmis,  58  S.  Car.  427. 

4.  Texas  Statute  —  Public  House. —Williams  v. 
State,  42  Tex.  Crim.  368,  overruling  Burke  v. 
State,  (Tex.  Crim.  1896)  35  S.  W.  Rep.  659, 
White  v.  State,  39  Tex.  Crim.  269,  and  Nail  v. 
State,  (Tex.  Crim.  1899)  50  S.  W.  Rep.  704, 
where  inconsistent.  See  also  Mohan  v.  State, 
42  Tex.  Crim.  410  ;  Morgan  v.  State,  42  Tex. 
Crim.  422;  Lafferty  v.  State,  41  Tex.  Crim.  606; 
Gerstenkorn  v.  State,  (Tex.  Crim.  1902)  66  S. 
W.  Rep.  568. 

6.  Permitting  Gaming  in  Other  Rooms.  — 
Douthit  v.  State,  (Tex.  Crim.  1903)  73  S.  W. 
Rep.  809. 

700.  2.  The  Character  of  the  Gaming  Is  Im- 
material under  the  Georgia  statute.    Thrower  v. 
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700  709 


700.  c.  Place  of  Betting.  —  See  note  7. 

701.  d.  Billiards  and  Bowling  —  if  Kept  for  the  Purpoae  of  Gaming. — 

See  note  4. 

Statutory  Prohibitions  and  Restrictions.  — ■  See  note  8. 

e.  Pool  Rooms,  Bucket  Shops,  Policy  Shops,  Etc.  —  (i)  Pool 
Rooms.  —  See  notes  9,  10. 


702. 
70». 


See  notes  2,  3. 


(3)  Races,  etc.,  in  Another  State  or  Coimtry. 

(5)  Bucket  Shops.  — See  note  3. 

(6)  Policy  Shops.  —  See  note'  5. 

704.  h.  GAMES  OF  CHANCE  OR  SKILL  —  Distinction  Between  Games  of  Chance 
and  Skill.  —  See  note  4. 

705.  2.  Gaming  Table*,  Banks;  and  Other  Devices  —  b.  "  Gaming  Tables  " 
and  "  Banks  "  —  (i)  In  General.  —  See  note  8. 

706.  See  note  1. 

Banking  Games.  —  See  note  4. 

707.  (2)  Particular  Tables  and  Games  —  Faro.  —  See  note  3. 
The  Game  of  "  Craps."  —  See  notes  12,  1 3. 

708.  c.  "  Gaming  Devices  "  —  (i)  In  General.  —  See  notes  2,  8. 

709.  Nickel-in-the-Slot  Machine.  —  See  note  5. 


State,  117  Ga.  753.  See  also  State  v.  Morgan, 
133  N.  Car.  743. 

700.  7.  Betting  in  Another  State  or  Country. 
—  McQuesten  v.  Steinmetz.  (N.  H.  1904)  58 
Atl.  Rep.  876.. 

701.  4.  Nuisance  if  Kept  for  Purpose  of  Gam- 
ing.—  Mayo  v.  State,  (Tex.  Crim.  1904)  8'2' S. 
W.  Rep.  515. 

8.  Prohibition  Against  Admitting  Minors.  — 
Alexander  v.  State,  (Tex.  Crim.  1902)  67  S.  W. 
Rep.  319. 

9.  Sale  of  Pools  on  Base  Ball  and  Races.  — 

Thrower  v.  State,  117  Ga.  753;  McQuesten  v. 
Steinmetz,  (N.  H.  1904)  58  Atl.  Rep.  876  ;  State 
v.  Nease,  (Oregon  1905^  80  Pac.  Rep.  897. 

10.  Statutes  Against  Pool  Rooms.  —  State  v. 
Burke,  151  Mo.  136;  State  v.  Villines,  107  Mo. 
App.  593  ;  People  v.  Levoy,  72  N.  Y.  App.  Div. 
55  ;  People  v.  Corbalis,  86  N.  Y.  App.  Div.  531, 
178  N.  Y.  516. 

Presence  of  Books  or  Apparatus.  —  Under  the 
New  York  statute  punishing  the  keeping  of  a 
room  with  books,  papers,  etc.,  for  the  purpose 
of  recording  bets  or  wagers,  the  presence  of  the 
books  or  apparatus  is  an  essential  ingredient  of 
the  offense.  People  v.  Stedeker,  175  N.  Y. 
57- 

Constitutional  Law.  —The  New  York  racing 
law  is  not  unconstitutional  because  of  the  great 
difference  between  the  punishment  for  offenses 
when  committed  without  the  grounds  of  any 
racing  association  and  that  imposed  for  similar 
transactions  on  the  racing  ground.  People  v. 
Stedeker,  175  N.  Y.  57;  People  v.  Fallon,  152 
Ni  Y.  1  ;  People  v.  Van  De  Carr,  150  N.  Y. 
439  ;  People  v.  De  Bragga,  73  N.  Y.  App.  Div. 
579,  appeal  dismissed  176  N.  Y.  557;  People  v. 
Levoy,  72  N.  Y.  App.  Div.  55  ;  People  v.  Shan- 
non. 87  N.  Y.  App.  Div.  32. 

702.  2.  Betting  on  Races  and  Games  in 
Another  State. — Thrower  v.  State,  117  Ga.  753. 
See  also  State  v.  Burke,  151  Mo  136. 

3.  Bets  Made  Out  of  the  State.  — Compare  Ames 
v.  Kirby,  71  N.  J.  L.  442. 

70:i.  3.  Bucket  Shops  Prohibited  by  Statute.  — 
Weare  Commission  Co.  v.  People,  209  111.  528  ; 
State  v.  Kentncr,  178  Mo.  487;  State  v.  Logan. 


84  Mo.  App.  584  ;  Scales  v.  State,  46  Tex.  Crim. 
296 ;  State  v.  Corcoran,  73  Vt.  404. 

5.  Express  Statutes  Against  Policy.  —  See  Peo- 
ple v.  Flynn,  72  N.  Y.  App.  Div.  67. 

Statute  Prohibiting  Possession  of  Policy  Papers. 
—  See  People  v.  Adams,  85  N.  Y.  App.  Div. 
390,  affirmed  176  N.  Y.  351,  98  Am.  St.  Rep. 
675- 

704.  4.  A  Slot  Machine,  where  the  player 
runs  the  chance  of  gaining  more  or  less  than  the 
value  of  his  money  in  cigars,  is  prohibited. 
State  z>.  Woodman,  26  Mont.  348. 

705.  8.  What  Gaming  Tables  and  Banks  Are 
Within  the  Statutes  —  In  Texas. —  Coleman  v. 
State,  (Tex.  Crim.  1905)  87  S.  W.  Rep.  152. 

A  Slot  Machine  may  be  a  gaming  table.  State 
v.  Gaughan,  55  W.  Va.  692. 

706.  1.  Broader  Statutes.  —  See  Jones  v. 
Territory,  5  Okla.  536. 

4.  "Bank"  and  "  Banker."  —Gdnipare  Dalton 
v.  State,  (Tex.  Crim.  1903)  74  S.  W.  Rep.  25, 
explaining  Stearns  v.  State,  21  Tex.  692. 

Poker  has  been  held  not  to  be  a  banking 
game.  Gillen  v.  State,  (Tex.  Crim.  1900)  55 
S.  W.  R-ep.  48. 

A  Slot  Machine  has  been  held  to  be  a  ban!' 
game  or  device.  Christopher  v.  State,  41  Tex. 
Crim.  235,  applying  Stearnes  v.  State,  21  Tex. 
692. 

707.  3.  Faro  Bank.  —  Jones  v.  Territory.  5 
Okla.  536;  State  v.  Behan,  113  La.  754. 

12.  "Craps;" —  Cummings  v.  State,  (Tex. 
Crim.  1903)  72  S.  W.  Rep.  395  ;  Campbell  v. 
State,  (Tex.  Crim.  1903)  72  S.  W.  Rep.  396. 

13.  Table    Specially  Designed   for  Craps. 
Jones  v.  Territory,  5  Okla.  536  ;  Mohan  v.  State, 
42'  Tex.  Crim.  410  ;  Faucett  v.  State,  .16  Tex. 
Crim.  1 13. 

70S.     2.  Subsequently   Invented   Device,  — 

A  statute  prohibiting  the  keeping  on  exhibition, 
etc.,  of  any  gambling  device  may  include  a  de- 
vice for  gaming  invented  subsequent  to  the 
enactment  of  the  statute.  Christopher  v.  State, 
41  Tex.  Crim.  235. 

8.  Grand  Raffle.— See  Dalton  v.  State,  (Tex. 
Crim.  1903)  74  S.  W.  Rep.  25. 

700.    5.  Nickel-in-the-Slot  Machine.  —  Field- 
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7 1 0.  d.  General  Words  —  "  Other  "  Devices  or  Games.  —  See 
note  5. 

711.  V.  The  Setting  Up,  Keeping,  Exhibiting,  or  Permitting  — 

3.  "  Exhibiting."  --  See  note  5. 

719.    4.  "Keeping."  —  See  note  1. 

5.  "  Permitting."  —  See  notes  3,  4. 
7 1  '1.    10.  Purpose  of  Setting  Up,  Keeping,  or  Exhibiting  —  a.  In  General. 

—  See  notes  4,  5. 

715.  c.  Keeping  for  Gain  or  Reward,  Etc.  —  (1)  At  Common  Law. 

—  See  note  1. 

(2)  Statutory  Offenses.  —  See  note  4. 

Statutes  Requiring  Keeping,  etc.,  for  "  Money,"  "  Hire,"  "  Gain,"  "  Reward,"  Etc.  — 

See  note  5. 

11.  Necessity  for  Actual  Gaming  —  b.  Under  Statutes  Against 
Keeping  or  Exhibiting.  —  See  notes  10,  11. 

716.  c.  Under  Statutes  Against  Permitting.  —  See  note  1. 
d.  Keeping  Place  "  Resorted  To."  —  See  note  2. 

12.  Duration  or  Frequency  of  Acts  —  Keeping.  —  See  note  4. 


ing  v.  Turner,  (1903)  1  K.  B.  867  ;  Thompson  v. 
Mason,  90  L.  T.  N.  S.  649 ;  State  v.  Howell,  83 
Mo.  App.  198 ;  Christopher  v.  State,  41  Tex. 
Crim  235  ;  New  Orleans  v.  Collins,  52  La.  Ann. 
973;  Hceman  v.  State,  9  Ohio  Dec.  274;  State 
v.  Gaughan,  55  W.  Va.  692. 

Sufficiency  of  Evidence  to  Show  Use  for  Gaming. 
—  Evidence  that  a  nickel  was  placed  in  the  slot 
and  a  cigar  received  in  return  is  insufficient. 
Heeman  v.  State,  9  Ohio  Dec.  274,  6  Ohio  N. 
P.  258. 

710.  5.  Construction  of  Statutes  —  Ejusdem 
Generis.  —  Com.  v.  Schatzman,  (Ky.  1904)  82 
S.  W.  Rep.  238. 

A  chuck-a-luck  table  and  a  crap  table  are 
within  Rev.  Stat.  Mo.  (1899),  §  2194,  punishing 
the  keeping,  etc.,  of  "  any  table  or  gambling  de- 
vice commonly  called  ABC,  faro  bank,  E 
O,  roulette,  equality,  keno,  or  any  kind  of 
gambling  table  or  gambling  device,  adapted,  de- 
vised, and  designed  for  the  purpose  of  playing 
any  game  of  chance  for  money  or  property." 
State  v.  Rosenblatt,  185  Mo.  114.  See  also 
State  v.  Locket,  188  Mo.  415.  A  poker  table, 
however,  is  not  within  the  prohibition  of  the 
above  statute.    State  v.  Etchman,  184  Mo.  193. 

711.  5.  Exhibiting  Gaming  Table,  Bank,  or 
Other  Device.  —  The  dealer  and  manager  of  a 
gaming  table  is  guilty  of  exhibiting  it  though 
he  also  participates  in  the  game.  Coffee  v. 
State,  (Tex.  Crim.  1905)  87  S.  W.  Rep.  820. 

But  one  who  participates  in  a  game  of  craps 
on  equal  terms  with  the  other  players  is  not 
guilty  as  the  keeper  and  exhibitor  of  a  gaming 
table  merely  because  he  is  the  owner  of  the 
table  on  which  the  game  is  played,  but  is  merely 
guilty  of  violating  the  gaming  statute.  Cole- 
man v.  State,  (Tex.  Crim.  1905)  87  S.  W.  Rep. 
152- 

712.  1.  A  Slot  Machine,  though  a  mere  auto- 
maton, may  be  the  subject  of  being  kept  or  ex- 
hibited for  the  purpose  of  gaming.  Christooher 
v.  State,  41  Tex.  Crim.  235. 

3.  Permitting  Gaming. —  Stuart  v.  State,  (Tex. 
Crim.  1901)  60  S.  W.  Rep.  554. 

4.  Knowledge  and  Acquiescence  Essential.  — 
Bobel  v.  People,  173  111.  19,  64  Am.  St.  Rep. 
64;  Com.  v.  McCarty,  (Ky.  1903)  74  S.  W.  Rep. 


1046.    See  also  Christ  v.  State,  33  Ind.  App. 

488. 

714.  4.  Purpose  of  Keeping,  Exhibiting,  Etc. 

—  See  State  v.  Ackerman,  62  N.  J.  L.  456. 

5.  Purpose  Implied.  —  Compare  Matter  of  Ah 
Cheung,  136  Cal.  678. 

715.  1.  Keeping  House  or  Place  for  Lucre  or 
Gain.  —  See  Thorp  v.  State,  42  Tex.  Crim.  231 ; 
State  v.  Carrick,  (Vt.  1905)  61  Atl.  Rep.  35. 

4.  Statutory  Offenses.  —  Dalton  v.  State,  (Tex. 
Crim.  1903)  74  S.  W.  Rep.  25. 

5.  Deduction  for  Refreshments.  —  A  room  re- 
sorted to  for  the  purpose  of  playing  the  game  of 
poker  is  not  shown  to  be  kept  for  gaming  under 
the  Canada  Criminal  Code,  §  196  (a),  by  the 
mere  proof  that  the  proprietor,  who  participated 
in  the  game  on  equal  terms  with  the  others, 
was  allowed  by  consent  of  the  players,  and  not 
as  a  matter  of  right,  nor  as  a  condition  on  which 
the  playing  took  place,  to  take  small  sums  from 
the  stakes  on  several  occasions  by  way  of  reim- 
bursement for  refreshments  provided  by  him  to 
the  players,  where  such  sums  are  not  shown  to 
exceed  the  cost  or  value  of  the  refreshments. 
Reg.  v.  Saunders,  3  Can.  Crim.  Cas.  (Ont.)  495. 

10.  Statutory  Offenses.  —  Hart  v.  M'Creadie, 
Sc.  Ct.  of  Just.  2  F.  1  ;  Brogden  v.  State,  (Tex. 
Crim.  1904)  80  S.  W.  Rep.  378;  Carroll  v.  State, 
(Tex.  Crim.  1904)  81  S.  W.  Rep.  294. 

11.  Statutes  Expressly  Declaring  It  Unnecessary. 

—  Bobel  v.  People,  173  111.  19,  64  Am.  St. 
Rep.  64. 

716.  1.  Permitting  or  Suffering  Gaming. — 

Com.  v.  McCarty,  (Ky.  1903)  74  S.  W.  Rep. 
1046. 

2.  Place  to  Which  Persons  Are  "  Accustomed  to 

Resort."  —  Under  the  Kansas  statute  prohibit- 
ing the  keeping  of  a  place  to  which  persons  are 
"  accustomed  to  resort  "  for  the  purpose  of 
gambling,  an  indictment  charging  that  persons 
were  "  permitted  and  accustomed  to  resort  "  is 
not  defective  on  the  ground  that  the  additional 
word  "  permitted  "  brings  a  new  element  into 
the  offense,  as  the  phrase  "  accustomed  to  re- 
sort "  implies  the  permission  of  the  keeper  of 
the  house.    State  v.  Williamson,  58  Kan.  699. 

4.  Statutory  Offenses. —  See  Bryan  v.  State,  120 
Ga.  201. 
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718.  14.  Continuous  Offenses  —  The  Exhibition.  —  See  note  2. 

15.  Particular  Persons  Liable  —  b.  Aiders  and  Abettors.  —  See 

note  3. 

c.  Principal  and  Agent,  and  Master  and  Servant.  —  See 

note  5. 

719.  h.  Corporations.  —  See  note  8. 

720.  j.  Lessors  and  Lessees  —  (1)  Liability  of  Lessors. — See  notes  2, 5. 

Permitting  or  Suffering  Gaming.  —  See  notes  6,  8. 
731.     Keeping  by  Lessor  After  Lease.  — ■  See  note  4. 

VI.  English  Statutes  —  in  General  —  Betting  House*.  —  See  note  6. 

722.  "  Other  Place."  —  See  note  4. 

"  Persons  Using  "  the  Place.  —  See  note  6. 

723.  Opening,  Keeping,  or  Using  Place  for  Betting. —  See  note  3. 
Issue  of  Coupons  by  Proprietor  of  Newspaper.  —  See  note  J. 
"  Betting  with  Persons  Resorting  Thereto."  —  See  note  9. 

724.  Permitting  or  Suffering  House  to  Be  Used  for  Betting.  —  See  notes  I,  3. 
Opening,  Keeping,  or  Using  for  Unlawful  Gaming. — -  See  note  4. 

VII.  Evidence  —  2.  Competency  of  Evidence.  —  See  note  8. 

725.  Conclusion  or  Opinion  of  Witness.  —  See  note  2. 


71§.  2.  Exhibiting  Gaming  Table  or  Other 
Device.  —  Compare  Oerter  v.  State,  57  Neb.  135. 

3.  Furnishing  Machine  for  Betting.  —  Com.  v. 
Pease,  6  Lack.  Leg.  N.  (Pa.)  213,  14  York  Leg. 
Rec.  (Pa.)  94  (slot  machine). 

The  Purchaser  of  a  Faro  Bank  is  guilty  of  "  as- 
sisting in  conducting  the  business."  Derby  v. 
Bloomfield,  91  L.  T.  N.  S.  99. 

A  Telegraph  Company  furnishing  racing  news 
to  a  gaming  hoase  has  been  held  not  to  be  liable. 
See  the  title  Telegraphs  and  Telephones, 
1056.  s 

5.  Liability  of  Clerks,  Servants,  and  Agents.  — 

Bryan  v.  State,  120  Ga.  201  ;  State  v.  Behan,, 
113  La.  754;  State  v.  Aekerman,  62  N.  J.  L. 
456;  People  v.  Trainor,  57  N.  Y.  App.  Div.  422; 
People  v.  Canepi,  93  N.  Y.  App.  Div.  379,  re- 
versed 181  N.  Y.  398;  State  v.  Thompson,  8 
Ohio  Dec.  682. 

Bucket  Shop  —  Liability  of  Agent  of  Foreign 
Principal.  —  See  Fullerton  v.  State,  (Tex.  Crim. 
1902)  75  S.  W.  Rtp.  534. 

719.  8.  Prosecution  for  Permitting.  —  Louis- 
ville, etc.,  R.  Co.  v.  Com.,  112  Ky.  635,  holding 
that  the  right  of  way  of  a  railroad  company  is 
its  "  premises,"  and  that  in  a  prosecution  for 
permitting  gaming  in  a  passenger  car  it  is  im- 
material whether  the  car  was  moving  or  stand- 
ing still,  if  it  was  in  either  case  on  the  right 
of  way. 

720.  2.  Liability  of  Lessors. -- State  v.  Foun- 
tain. 1  Marv.  (Del.)  532. 

5.  Statutes  Punishing  Renting  for  Purpose  of 
Gambling.  —  Rivers  v.  State,  118  Ga.  42. 

Texas  Statute. —  Mohan  v.  State,  42  Tex. 
Crim.  410:  Hodges  v.  State,  44  Tex.  Crim.  4.14. 

6.  Permitting  or  Sufferiner  Gaming.  —  Thomp- 
son 7'.  Aekerman,  12  Ohio  Cir.  Dec.  456,  ?i  Ohio 
Cir.  Ct.  740  ;  Rankin  v.  State,  42  Tex.  Crim.  1 
(rented  room). 

8.  Control  of  Premises  Necessary.  —  Compare 
Rankin  v.  State.  42  Tex.  Crim.  1. 

721 .  4.  Keeping  by  Lessor  —  Effect  of  Previ- 
ous Lease. —  Rryan  v.  State,  120  Ga.  201. 

6.  Publishing  Advertisement  that,  Om>«  Ts  Used' 
for  Coupon  Competition.      See  Hawke  v.  Macken 


zie,  (1902)  2  K.  B.  225;  Ashley  v.  Hawke,  89 
L.  T.  N.  S.  538. 

Sweepstakes  on  Horse  Race. — The  organizer  of 
a  sweepstakes  on  a  horse  race,  the  race  to  be 
subscribed  for  and  drawn  at  his  house,  commits 
no  offense  within  section  1  of  the  English  Bet- 
ting Act  of  1853,  because  the  subscriptions  he 
receives  are  not  money  payable  on  the  contin- 
gency of  a  horse  race,  but  on  the  contingency  of 
the  drawing  of  the  sweepstakes.  Reg.  v.  Hobbs, 
(i8q8)  2  Q.  B.  647. 

722.  4.  Any  Definite  Place. —  Brown  v.  Patch, 
(1899)  1  Q.  B.  892  (use  of  box  and  stall  at  race 
course  with  name  of  bookmaker  thereon). 

6.  "Persons  Using"  Place.  —  Compare  Rex 
v.  Corrie,  68  J.  P.  294  ;  Tromans  v.  Hodkinson, 
(1903)  1  K.  B.  30;  Rex  v.  Deaville,  (1903)  1 
K.  B.  468. 

723.  3.  Actual   Betting   Is   Not  Necessary 

to  render  one  guilty  of  keeping  a  house  for  the 
purpose  of  betting  therein.  Hart  v.  M'Creadie, 
Sc.  Ct.  of  Just.  2  F.  1. 

7.  Newspaper  Competition  —  Coupons.  •—  Com- 
pare Hart  v.  Hay,  Sc.  Ct.  of  Just.  2  F.  39  ; 
Stoddart  v.  Hawke,  (1902)  1  K.  B.  353,  so  W. 
R.  93;  Ret;,  v.  Stoddart.  (1001)  1  K.  B.  177,  83 
L.  T.  N.  S.  538,  distinguishing  Stoddart  v. 
Sagar,  (1895)  2  Q.  B.  474  and  approving  Hart 
v.  Hay,  37  Sc.  L.  Rep.  652. 

9.  Resorting  Must  Be  Physical.  —  Stoddart  v. 
Argus  Printing  Co.,  (1901)  2  K.  B.  470. 

721.  1.  Belton  v.  Busby,  (1899)  2  Q.  B. 
380;  Stoddart  v.  Hawke,  (1902)  1  K.  R.  353; 
Lennox  v.  Stoddart,  (1902)  2  K.  B.  21;  Mac- 
kenzie 7'.  Hawke,  (1002)  2  K.  B.  216. 

3.  Betting  in  Bar  of  Beer  House, —  See  Tromans 
v.  Hodkinson,  (1903)  1  K.  B.  30:  Rex  v.  Dea- 
ville, (t903)   1  K.  B.  468. 

4.  "  Using  "  for  Purpos  of  Betting.  —  See  Bel- 
ton  v.  Busby,  (1899)  2  0-  B-  380. 

8.  Evidence  of  Possession  of  Gaming  Devices 
by  the  defendant  -it  the  time  of  arrest  is  admis- 
sible. State  v.  Harmon,  (Kan.  1904)  78  Pac. 
Ren.  805. 

72i».   2,  Description  and  Identification  of  Game. 

—  Miller  v.  Com.,  (Ky.  1903)  77  S.  W.  Rep. 
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7  &&,     Reputation  of  Defendant.  —  See  note  8. 

720.     Acts  and  Declarations  of  Frequenters.  —  See  note  3. 

Confessions  and  Admissions  of  Defendant. —  See  note  4- 

Time  of  Keeping.  —  See  note  5. 

Evidence  of  Other  Offenses.  —  See  note  7. 

3.  Sufficiency  of  Evidence.  —  See  notes  8,  9. 

727.  Constitutionality  of  Statutory  Provisions.  —  See  note  8. 

728.  VIII.  Questions  of  Law  and  Fact  —  abortions  of  Itm,  —  See  note  3. 

Questions  of  Fact.  —  See  notes  4,  5,  8. 

IX.  Punishment.  —  See  note  9. 

721).    Abatement  of  Nuisance.  —  See  note  2. 

GARBAGE.  —  See  note  6. 


682,  rehearing  denied  (Ky.  1904)  79  S..  W. 
Rep.  250. 

725.  8.  The  Defendant's  Control  of  the  Premises. 

—  Crippen  v.  State,  46  Tex.  Crim.  455. 

726.  3.  Declarations  in  Defendant's  Presence. 

—  People  v.  McCue,  87  N.  Y.  App.  Div.  72, 
affirmed  178  N.  Y.  579. 

4.  Evidence  that  the  Defendant's  Name  Was  on 
the  House  is  admissible  to  show  his  control  of 
the  house.    Crippen  v.  State,  46  Tex.  Crim.  455. 

5.  Time  of  Keeping.  —  See  People  v.  Shannon, 
87  N.  Y.  App.  Div.  32,  17  N.  Y.  Crim.  532. 

7.  Evidence  of  Other  Offenses  Not  Admissible. — 
Compare  State  v.  Behan,  113  La.  701. 

Evidence  that  the  defendant  was  in  the  pos- 
session of  gaming  devices  at  the  time  of  his 
arrest  on  warrant  is  not  objectionable  on  the 
ground  that  it  tends  to  prove  the  commission  of 
an  offense  subsequent  to  that  charged  in  the 
warrant.  State  v.  Harmon,  (Kan.  1904)  78  Pac. 
Rep.  80s, 

8.  Reasonable  Doubt.  —  Louisville,  etc.,  R.  Co. 
-'.  Com.,  112  Ky.  635;  State  v.  Ackerman,  62 
N.  J.  L.  456. 

Evidence  Held  to  Be  Sufficient.  —  State  v. 
Logan,  84  Mo.  App.  584  (bucket  shop)  ;  People 
v.  Trainor,  57  N.  Y.  App.  Div.  422,  15  N.  Y. 
Crim.  333  ;  People  v.  McCue,  87  N.  Y.  App.  Div. 
72,  affirmed  178  N.  Y.  579,  17  N.  Y.  Crim.  534 
(pool-selling)  ;  People  v.  Canepi,  93  N.  Y.  App. 
Div.  379,  reversed  181  N.  Y.  398  (pool-selling)  ; 
Thorp  v.  State,  42  Tex.  Crim.  231  ;  Williams  v. 
State,  42  Tex.  Crim.  368 ;  Morgan  v.  State,  42 
Tex.  Crim.  422 ;  Meeks  v.  State,  (Tex.  Crim. 
1903)  74  S.  W.  Rep.  910. 

Evidence  Held  to  Be  Insufficient.  —  People  v. 
Shannon,  87  N.  Y.  App.  Div.  32  (pool  room)  ; 
Blum  v.  State,  (Tex.  Crim.  1898)  47  S.  W. 
Rep.  1002. 

Effect  of  Finding  Gaming  Implements  in  Room. 

—  See  Richardson  v.  State,  41  Fla.  303. 
Uncorroborated  Testimony  of  a  Police  Officer 

may  be  sufficient.  People  v.  Levoy,  72  N.  Y. 
App.  Div.  55- 

Question  for  Jury. —  See  Clark  v.  State,  (Tex. 
Crim.  1904)  80  S.  W.  Rep.  617. 

Variance  in  Description  of  House.  —  See 
O'Leary  v.  People,  188  111.  226,  affirmed  88  111. 
App.  60. 

9.  Circumstantial  Evidence. — Roberts  v.  State, 


25  Ind.  App.  372,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  726;  Neeld  v.  State, 
25  Ind.  App.  603. 

727.  8.  Statutory  Provisions  as  to  Evidence 
—  Constitutionality. —  People  v.  Adams,  176  N. 
Y.  351,  98  Am.  St.  Rep.  675,  17  N.  Y.  Crim.  558, 
affirming  85  N.  Y.  App.  Div.  390. 

A  Statute  Making  Possession  of  Policy  Papers 
Prima  Facie  Evidence  of  Guilt  is  constitutional. 
People  v.  Flynn,  72  N.  Y.  App.  Div.  67. 

Privilege  of  Witness  —  Incriminating  Testi- 
mony. —  A  witness  in  a  gambling  prosecution 
cannot  be  compelled  to  give  testimony  which 
may  tend  to  incriminate  him,  and  a  statute  pro- 
viding merely  that  the  testimony  of  a  witness  in 
such  proceedings  shall  not  be  used  against  him 
does  not  afford  sufficient  protection  to  prevent 
him  from  claiming  his  privilege.  People  v. 
O'Brien,  81  N.  Y.  App.  Div.  51,  affirmed  176 
N.  Y.  253,  reversing  People  v.  Wyatt,  (Supm. 
Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  456,  and  declar- 
ing unconstitutional  Pen.  Code  N.  Y.,  §  342, 
as  it  existed  prior  to  the  enactment  of  Laws  N. 
Y.  1904,  c.  649. 

72S.  3.  Gaming  Tables  or  Devices. —  Rex  v. 
Fortier,  7  Can.  Crim.  Cas.  422,  13  Quebec  K. 
B.  312,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  728,  and  supporting  the  whole  text 
paragraph. 

4.  Questions  of  Fact.  —  Rex  v.  Fortier,  7  Can. 
Crim.  Cas.  422,  13  Quebec  K.  B.  312,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  728. 

5.  Whether  Defendant  Was  Keeper  of  the 
House.  —  Rex  v.  Fortier,  7  Can.  Crim.  Cas.  422, 
13  Quebec  K.  B.  312,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  728. 

8.  Purpose  of  Gaming. — Rex  v.  Fortier,  7  Can. 
Crim.  Cas.  422,  13  Quebec  K.  B.  312,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  728. 

Game  of  Skill  or  Chance.  —  Rex  v.  Fortier,  7 
Can.  Crim.  Cas.  422,  13  Quebec  K.  B.  312,  cit- 
ing 14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
728. 

9.  Punishment  —  Common-law  Offense. — Green- 
ville v.  Kemmis,  58  S.  Car.  427. 

729.  2.  Abatement  of  Nuisance.  —  Lang  v. 
Merwin,  99  Me.  486,  105  Am.  St.  Rep.  293. 

6.  Municipal  Ordinances.  —  Grand  Rapids  v. 
De  Vries,  123  Mich.  570;  Her  v.  Ross,  64 
Neb.  710. 
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73».    II.  ORIGIN  OF  GARNISHMENT  —  A  Statutory  Proceeding  —  United  State*.  — 

See  note  1 1. 

740.  Custom  of  London.  —  See  note  5. 

741.  III.  General  Nature,  Object,  and  Operation  of  Process — t.  Auxil- 
iary Remedy.  —  See  note  1. 

Removal  of  Causes  to  Federal  Courts.  —  See  note  2. 
74*9.    2.  Purely  Legal  Remedy.  —  See  notes  1,  2. 

3.  Whether  in  Rem  or  in  Personam.  —  See  note  3. 

As  Regards  Defendant.  —  See  note  5. 
743.     As  Regards  Garnishee.  —  See  note  2. 

7  I»>.  6.  Operation  and  Effect  —  Securities  for  Indebtedness  of 
Garnishee.  —  See  note  4. 

746.   IV.  General  Rules  for  Construction  of  Garnishment  Statutes 

■ — Liberal  Construction  of  Statutes.  —  See  note  I. 

789.    11.  Exists  in  United  States  Essentially 

as  a  Statutory  Remedy —  Alabama.  —  Henderson 
t.  Hall,  134  Ala.  455. 

Florida.  —  Duval  County  v.  Charleston  Lum- 
ber, etc.,  Co.,  45  Fla.  256. 

Georgia.  —  Davis  v.  Millen,  ill  Ga.  451. 

Illinois.  —  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Donald, 112  111.  App.  305,  citing  14  Am.  and 
Eng.  Encyc.  op  Law  (2d  ed.)  739;  Arnold  v. 
Hunt,  81  111.  App.  430;  Farnum  v.  North  Chi- 
cago Safety  Deposit  Vault  Co.,  07  111.  App.  439. 

Kansas.  —  Swofford  Bros.  Dry-Goods  Co.  v. 
John  S.  Brittain  Dry-Goods  Co.,  9  Kan.  App.  1. 

Maine.  —  Quimby  v.  Hewey,  92  Me.  129. 

Nebraska. — Jeary  v.  American  Exch.  Bank, 
(Neb.  1902)  89  N.  W.  Rep.  771. 

Rhode  Island.  —  Leonhard  v.  John  Hope,  etc., 
Engraving,  etc.,  Co.,  21  R.  I.  449. 

West  Virginia.  —  Pennsylvania  R.  Co.  v. 
Rogers,  52  W.  Va.  450, 

Wisconsin.  —  Smith,  etc.,  Co.  v.  Mutual  F. 
Ins.  Co.,  110  Wis.  602. 

Indian  Territory  —  Provisions  of  Arkansas  Stat- 
ute Prevail.  —  Pace  v.  J.  S.  Merrill  Drug  Co., 
2  Indian  Ter.  218. 

780.  5.  Remedy  by  Garnishment  Based  on 
Attachment  under  Custom  of  London.  — •  Chicago, 
etc.,  R.  Co.  v.  Sturm,  174  U.  S.  710;  Tootle  v. 
Coleman,  (C.  C.  A.)  107  Fed.  Rep.  41. 

741.  1.  An  Auxiliary  Remedy.  —  Logan  v. 
Goodwin,  (C.  C.  A.)  104  Fed.  Rep.  490;  Dent 
v.  Dent,  118  Ga.  853;  Willson  v.  Pennoyer,  93 
Minn.  348  ;  Bank  of  Commerce  v.  Franklin,  88 
111.  App.  198;  Field  v.  Sammis,  (N.  Mex.  1903) 
73  Pac.  Rep.  617;  Adamson  v.  Frazier,  40 
Oregon  273  ;  Townsend  v.  Fleming,  (Tex.  Civ. 
App.  1901)  64  S.  W.  Rep.  1006. 

Judicial  Notice  of  Proceedings  in  Main  Action. 
—  Jeffries  v.  Smith,  31  Tex.  Civ.  App.  582. 
See  also  Dinkins  v.  Crunden-Martin  Wooden- 
w:ire  Co.,  99  Mo.  App.  310. 

Fall  with  Main  Action.  —  Southern  R.  Co.  v. 
Newton,  106  Ga.  566,  71  Am.  St.  Rep.  279! 
Cleveland  v.  Spencer,  (Tex.  Civ.  App.  1899)  50 
S.  W.  Rep.  405. 


Proceedings  ny  Attachment  and  by  Garnishment 

though  had  in  the  same  action  are  separate  pro- 
ceedings. Lefrler  v.  Union  Compress  Co.,  121 
Ga.  40. 

2.  Where  the  Principal  Defendant  in  the  Gar- 
nishment Proceedings  Is  a  Citizen  of  Another  State, 

the  entire  case  may  be  removed  to  the  federal 
court  at  the  instance  of  the  garnishee.  Greevy 
v.  Jacob  Tome  Institute,  132  Fed.  Rep.  408. 

742.  1.  A  Legal  Proceeding. —  Harmon  v. 
Menke,  73  Mo.  App.  635  ;  Coleman  v.  American 
F.  Ins.  Co.,  74  Mo.  App.  663  ;  Odessa  Bank  v. 
Barnett,  98  Mo.  App.  477. 

2.  In  Nature  of  Equitable  Actions.  —  Reeves  v. 
People,  78  111.  App.  407 ;  State  Bank  v.  Thweatt, 
in  111.  App.  599;  Harlow  v.  Bartlett,  96  Me. 
294,  90  Am.  St.  Rep.  346. 

3.  Garnishment  Considered  as  Proceedings  in 
Rem  —  United  States.  —  Tootle  v.  Coleman, 
(C.  C.  A.)  107  Fed.  Rep.  41. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Steiner, 
128  Ala.  353. 

Connecticut.  —  G.  M.  Williams  Co.  v.  Mairs, 
72  Conn.  430. 

Delaware.  —  National  Bank  v.  Furtick,  2 
Marv.  (Del.)  35,  69  Am.  St.  Rep.  99- 

District  of  Columbia.  —  Graham  v.  Fitch,  13 
App.  Cas.  (D.  C.)  569. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Witt,  160 
Ind.  681,  citing  14  Am.  and  Eng.  Encyc.  op 
Law  (2d  ed.)  742. 

West  Virginia.  —  Pennsylvania  R.  Co.  v. 
Rogers,  52  W.  Va.  450. 

5.  As  Regards  Defendant  Not  Appearing  or 
Served  with  Process.  —  Greevy  v.  Jacob  Tome 
Institute,  132  Fed.  Rep.  408;  Goodwin  v.  Clay- 
tor,  137  N.  Car.  224,  107  Am.  St.  Rep.  456; 
Glenny  v.  Boyd,  26  Pa.  Super.  Ct.  380. 

7451.  2.  As  Regards  Garnishee — In  Personam. 
—  Graham  v.  Fitch,  13  App.  Cas.  (D.  C.)  569; 
Keene  Smith,  44  Oregon  525  ;  Pennsylvania 
R.  Co.  v.  Rogers,  52  W.  Va.  450. 

745.  4.  Effect  upon  Seourities  for  Indebted- 
ness of  Garnishee.  —  Smith  v.  Butler,  72  Ark.  350. 

74G.    1.  Liberal  Construction  of  Garnishment 
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7  Hi.     Obvious  Provisions  Not  to  Be  Departed  From.  —  See  note  3. 

Strict  Construction.  — -  See  note  4. 
717.    Intention  of  Legislature.  — ■  See  note  I. 

V.  Upon  What  Judgments  and  in  What  Causes  Garnishment 

May  Be  Had      1.  Garnishments  upon  Judgments.  —  See  notes  4,  5. 
71 2.  Garnishment  under  Attachment. — See  note  2. 

7  111.     Statutory  Provisions.  —  See  note  2. 

7.10.    VI.  Grounds  for  Issuance  of  Writ  —  1.  In  General.  —  See  note  1. 

2.  Garnishment  in  Aid  of  Execution.  —  See  note  4. 
Return  of  Execution.  —  See  note  6. 

7.1*1.    VII.  Against  Whom  Proceedings  May  Be  Instituted.  —  See 

notes  1,  2. 

VIII.  Who  May  Take  Advantage  of  Process.  —  See  note  4. 
753.    IX.  Affidavit,  Bond,  Summons  or  Writ,  and  Notice  to  Defendant 

—  i.  In  General.  —  See  note  3. 

2.  Affidavit  —  In  General.  —  See  note  4. 


Statutes.  —  Ihorn  v.  Wallace,  88  111.  App.  562, 
following  Luton  v.  Hoehn,  72  111.  81. 

740.  3.  Obvious  Provisions  of  Law  Not  to  Be 
Departed  From. —  Davis  v.  Millen,  in  Ga.  451. 

4.  Strict  Construction  — National  Bank  v.  Fur- 
tick,  2  Marv.  (Del.)  35,  69  Am.  St.  Rep.  99; 
I.eonhard  V.  John  Hope,  etc.,  Engraving,  etc., 
Co.,  21  R.  I.  449. 

747.  1.  Garnishment  on  Tax  Execution  — 
Georgia.  —  Davis  v.  Millen,  111  Ga.  451. 

4.  May  Issue  in  Aid  of  Personal  Decree  for  Pay- 
ment of  Money. —  Ihorn  v.  Wallace,  88  111.  App. 
562.  See  also  Westwater  v.  Ferguson,  22  Pa. 
Co.  Ct.  582. 

A  Judgment  Against  a  Plaintiff  may  be  en- 
forced by  the  judgment  creditor  by  garnishment. 
Donohoe-Kelly  Banking  Co.  v.  Southern  Pac. 
Co.,  138  Cal.  183,  94  Am.  St.  Rep.  28. 

When  Judgment  Final  So  as  to  Support  Writ.  — 
Raley  v.  Hancock,  (Tex.  Civ.  App.  1903)  77  S. 
W.  Rep.  658. 

The  Fact  that  the  Judgment  Has  Lost  Its  Lien 
upon  real  estate  is  immaterial.  Bohan  v.  Reap, 
9  Kulp  (Pa.)  217. 

5.  Effect  of  Arrest  of  Judgment  Debtor.  — 
Divoll  v.  Nichols,  70  Vt.  537. 

Dormant  Judgment. — As  a  judgment  creditor 
is  not  entitled  to  an  execution  on  a  dormant 
judgment,  a  writ  of  garnishment  in  aid  thereof 
cannot  be  issued.  Friedman  v.  Early  Grocery 
Co.,  22  Tex.  Civ.  App.  285. 

74§.  2.  Cannot  Be  Extended  to  Cases  Not 
Within  Statute.  —  Pace  v.  J.  S.  Merrill  Drug 
Co.,  2  Indian  Ter.  218;  E.  L.  Wilson  Hardware 
Co.  v.  Anderson  Knife,  etc.,  Co.,  22  Tex.  Civ. 
App.  229  (prior  return  of  writ  of  attachment  is 
not  required). 

Right  Determined  by  Amount  of  Claim.  — 
Insell  "'.  Kennedy,  120  Iowa  234. 

749.  2.  An  Action  by  an  Assignee  in  Insol- 
vency to  Recover  a  Fraudulent  Preference  by  the 
insolvent  may  be  commenced  by  trustee  pro- 
cess.   Rothschild  v.  Knight,  176  Mass.  48. 

750.  1.  Statutory  Grounds  for  Issuance  of 
Writ  Must  Exist.  —  Hancock  v.  Gibson,  72  Ark. 
322;  Davis  v.  Millen,  in  Ga.  451;  Davis  v. 
Siegel,  80  III.  App.  278;  Arnold  v.  Hunt,  81  111. 
App.  430;  Montreal  Bank  v.  Taylor,  86  111. 
App.  388;  Quimby  v.  Hewey,  92  Me.  129. 

4.  Validity  of  Execution  Essential,  —  Logan  v. 
Goodwin,  (C.  C.  A.)  104  Fed.  Rep.  490. 


6.  Return  of  Execution  Required.  —  Bank  of 

Commerce  v.  Franklin,  88  111.  App.  198  ;  Farnum 
v.  North  Chicago  Safety  Deposit  Vault  Co.,  97 
111.  App.  439. 

752.  1.  Nonresidents.  —  Central  L.  &  T.  Co. 
V.  Campbell  Commission  Co.,  173  U.  S.  84. 

Foreign  Corporation.— Iroquois  Furnace  Co.  v. 
Wilkin  Mfg.  Co.,  181  111.  582. 

2.  Convicts  may  be  proceeded  against  by  gar- 
nishment proceedings  in  aid  of  execution.  Cof- 
fee v.  Haynes,  124  Cal.  561,  71  Am.  St.  Rep.  99. 

4.  Nonresidents. —  Greevy  v.  Jacob  Tome  in- 
stitute, 132  Fed.  Rep.  408.  Compare  Brown  v. 
Pace,  (Tcnn.  Ch.  1898)  49  S.  W.  Rep.  355. 

753.  3.  Strict  Compliance  with  Statutory  Re- 
quirements —  Arkansas.  —  H.  B.  Claflin  Co.  v. 
Bretzf elder,  69  Ark.  271. 

California.  —  Broadway  Ins.  Co.  v.  Wolters, 
128  Cal.  162. 

Colorado.  —  Henkle  v.  Bi-Metallic  Bank,  13 
Colo.  App.  410. 

Delaware.  —  National  Bank  v.  Furtick,  2 
Marv.  (Del.)  35,  69  Am.  St.  Rep.  99. 

Georgia.  —  Harris  v.  Kittle,  119  Ga.  29. 

Illinois.  —  Farnum  v.  North  Chicago  Safety 
Deposit  Vault  Co.,  97  111.  App.  439. 

Kansas.  —  Hutchinson  v.  Nelson,  63  Kan. 
327. 

Maine.  —  Hathorn  v.  Robinson,  98  Me.  334. 

Michigan.  —  Dutcher  v.  Grand  Rapids  F.  Ins. 
Co.,  131  Mich.  671. 

Nebraska. — Jeary  v.  American  Exch.  Bank, 
(Neb.  1902)  89  N.  W.  Rep.  771. 

Ohio.  —  Davis  v.  Lewis,  8  Ohio  Cir.  Dec.  772, 
16  Ohio  Cir.  Ct.  138. 

Pennsylvania.  —  Seymour  v.  Fulton,  9  Pa. 
Dist.  611;  Woodstown  First  Nat.  Bank  v. 
Trainer,  209  Pa.  St.  387. 

Rhode  Island.  —  Leonhard  v.  John  Hope,  etc., 
Engraving,  etc.,  Co.,  21  R.  I.  449. 

Texas.  — •  Ball  v.  Bennett,  21  Tex.  Civ.  App. 
399- 

West  Virginia.  —  Pennsylvania  R.  Co.  v. 
Rogers,  52  W.  Va.  450. 

Canada.  —  Decelles  v.  Lafleur,  5  Quebec  Pr. 
439- 

4,  Affidavit  —  Basis  of  Proceeding.  —  Dutcher 

v.  Grand  Rapids  F.  Ins.  Co.,  131  Mich.  671  ; 
Heller  v.  People's  Sav.  Bank,  (Mich.  1904)  101 
N.  W.  Rep.  226. 
Affidavit  Satisfies  Requirement  for  "  Written 
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754-756 


754.  By  Whom  to  Be  Made. —  See  notes  I,  2. 
Contents  of  Affidavit.  —  See  notes  3,  4. 

3.  Bond.  —  See  note  7. 

755.  See  note  1. 

4.  Writ  or  Summons  —  Nature  of  Writ.  —  See  note  2. 

From  What  Court  Issued.  —  See  note  4. 

The  Time  of  Issuance.  —  See  note  5. 

Form  and  Requisites  of  Writ  or  Summons.  —  See  note  6. 

The  Name  of  the  Garnishee.  —  See  note  7. 

The  Name  of  the  Principal  Defendant.  —  See  note  8. 

756.  Description  of  Property  or  Indebtedness.  —  See  notes  I,  2. 


Application."  — ■  Sullivan  v.  King,  (Tex.  Civ. 
App.  1904)  80  S.  W.  Rep.  1048. 

Slight  Defects  in  Affidavit  May  Be  Waived  by 
Garnishee.  — Coffee  v.  Haynes,  124  Cal.  561,  71 
Am.  St.  Rep.  99. 

Amendment  of  Affidavit.  —  Iroquois  Furnace 
Co.  v.  Wilkin  Mfg.  Co.,  181  111.  582;  Sachs  v. 
Norn,  (Mich.  1905)  102  N.  W.  Rep.  983. 

Judgment  Against  Garnishee  Not  Void  for  Failure 
to  File  Affidavit.  —  Hart  v.  O'Rourke,  151  Ind. 
205. 

754.  1.  Statutory  Authority. —  E.  L.  Wilson 
Hardware  Co.  v.  Anderson  Knife,  etc.,  Co.,  22 
Tex.  Civ.  App.  229. 

2.  Disclosing  Agency.  —  Jeary  v.  American 
Exch.  Bank,  (Neb.  1902)  89  N.  W.  Rep.  771. 

3.  Necessary  Averments  —  Statutory  Regulation 
—  California.  —  Coffee  v.  Haynes,  124  Cal.  561, 
71  Am.  St.  Rep.  99. 

Georgia. —  Harris  v.  Kittle,  119  Ga.  29. 

Indiana.  —  Hart  v.  O'Rourke,  151  Ind.  205. 

Kansas.  —  Walker  v.  Columbus  State  Bank, 
64  Kan.  884. 

Kentucky.  —  Donaldson  v.  Security  Trust, 
etc.,  Co.,  (Ky.  1900)  56  S.  W.  Rep.  424. 

Nebraska.  —  Jeary  v.  American  Exch.  Bank, 
(Neb.  1902)  89  N.  W.  Rep.  771. 

Texas.  —  Ball  v.  Bennett,  21  Tex.  Civ.  App. 
399- 

Canada.  —  De  Sieyes  v.  Painchaud,  3  Quebec 
Pr.  552,  20  Quebec  Super.  Ct.  230;  Michaud  v. 
Clement,  5  Quebec  Pr.  25  ;  Drouin  v.  Brunelle, 
5  Quebec  Pr.  371  ;  Harris  v.  Harris,  8  British 
Columbia  307. 

Stating  Residence  of  Garnishee.  —  Lash  v.  Mor- 
ris County  Bank,  (Tex.  Civ.  App.  1899)  54  S. 
W.  Rep.  806. 

4.  Amount  or  Character  of  Claim.  —  Sullivan  v. 
King,  (Tex.  Civ.  App.  1904)  80  S.  W.  Rep.  1048. 
Compare  Holloway  Seed  Co.  v.  City  Nat.  Bank, 
92  Tex.  187. 

7,  Bond  Required.  —  Lash  v.  Morris  County 
Bank,  (Tex.  Civ.  App.  1899)  54  S.  W.  Rep.  806; 
Lively  v.  Southern  Bldg.,  etc.,  Assoc.,  46  W. 
Va.  180. 

For  Whose  Benefit  Bond  Is  Given. —  Brunswick 
Bank,  etc.,  Co.  v.  Delegnl,  122  Ga.  189. 

Damages  Recoverable  on  Bond.  —  Remote  and 
speculative  damages  are  not  recoverable.  Flem- 
ing v.  Gillespie,  7  Okla.  430. 

Liability  on  Bond.  State  v.  McCulIough,  85 
Mo.  App.  68 ;  Harrington  7'.  Gordon,  (Wash. 
1905)  80  Pac.  Rep.  187. 

Irregularity  In  Proceedings  held  not  to  affect 
liability  on  bond.  Davis  v.  Bickel,  25  Tnd.  App. 
378. 

3  Supp.  E.  of  L. — 19 


Effect  of  Judgment  Against  Defendant.  —  Flem- 
ing v.  Gillespie,  7  Okla.  430. 

Oklahoma  —Constitutionality  of  Statute. —  Cen- 
tral L.  &  T.  Co.  v.  Campbell  Commission  Co., 
173  U.  S.  84. 

755.  1.  Waiver  of  Defects  in  Bond.  —  Logan 
v.  Goodwin,  (C.  C.  A.)  104  Fed.  Rep.  490. 

Amendment  of  Bond.  —  Iroquois  Furnace  Co. 
v.  Wilkin  Mfg.  Co.,  181  111.  582. 

2.  When  to  Be  Made  Returnable.  —  Abeles  v. 
Friedberg,  84  Mo.  App.  667. 

4.  Must  Issue  from  Court  Having  Jurisdiction  of 
Original  Suit.  —  Thompson  v.  King,  173  Mass. 
439  ;  Willson  v.  Pennoyer,  93  Minn.  348.  See 
also  Savings  Bank  v.  Downs,  74  Conn.  87. 

Garnishment  in  Aid  of  a  Judgment  must  issue 
from  the  court  in  which  the  judgment  was  ren- 
dered. Townsend  v.  Fleming,  (Tex.  Civ.  App. 
1901)  64  S.  W.  Rep.  1006. 

Georgia  —  Writ  in  One  County  on  Suit  in  Another. 

—  Carr  v.  Roney,  118  Ga.  634. 

Single  Writ  Embracing  Two  Actions.  —  Mor- 
gan v.  Latham,  hi  Ga.  835. 

Officers  Authorized  to  Issue  Process.  —  In  Okla- 
homa, the  probate  judge  may  issue  the  process 
in  the  absence  of  the  district  judge.  Central  L. 
&  T.  Co.  v.  Campbell  Commission  Co.,  173  U. 
S.  84. 

5.  Time  of  Issuance. —  Merrill  v.  Vaughan,  118 
Ala.  438. 

6.  Form  and  Substance  of  Writ  and  Summons. 

—  Work  v.  Waggoner,  82  Miss.  591;  Phoenix 
Bridge  Co.  v.  Street,  9  Okla.  422 ;  Barr  v.  War- 
ner, 38  Oregon  109. 

7.  Stating  Name  of  Garnishee.  —  Winner  v. 
Weems,  77  Miss.  662;  Kittrell  v.  Perry  Lumber 
Co.,  107  Tenn.  148. 

Naming  the  garnishee  as  the  "  Donohoe-Kelly 
Company  "  instead  of  the  "  Donohoc-Kelly 
Ranking  Company,"  its  proper  name,  is  not  a 
fatal  defect.  Donohue-Kelly  Banking  Co.  v. 
Southern  Pac.  Co.,  138  Cal.  183,  94  Am.  St. 
Rep.  28. 

Writ  Against  Garnishee  in  Representative  Ca- 
pacity. —  Fleming  v.  Gillespie,  7  Okla.  430. 

Any  Number  of  Persons  may  be  included  as  gar- 
nishees in  the  same  writ.  Northwestern  Fuel 
Co.  v.  Kofod,  74  Minn.  448. 

8.  Stating  Name  of  Principal  Defendant.  — 
Tapp  v.  Dibrell,  134  N.  Car.  546. 

Idem  Sonans  —  "Welch  "  for  "Welsh"  held 
idem  sonans.  Donohue-Kelly  Banking  Co.  v. 
Southern  Pac.  Co.,  138  Cal.  183,  94  Am.  St. 
Rep.  28. 

75<J.  1.  Description  of  Property  in  Hands  of 
Garnishee.  —  Smith  v.  Butler,  72  Ark.  350. 
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7.14».     Sorvice  and  Return.  —  Sec  notes  4,  5. 

5.  Notice  to  Principal  Defendant.  —  See  note  8. 

Notice  Required  by  Statute.  —  See  note  9. 

7.17.    X.  Property  Subject  to  Garnishment  —  1.  In 


General.  —  See 


notes  i ,  2. 
7.18. 


3.  Credits  —  a.  In  General.  —  See  note  4. 
b.  Credits  Not  Presently  Payable  —  (1)  In  General.  —  See 


note  5. 
7.19. 
7«iO. 


See  note  3. 

(2)  Form  of  Judgment.  —  See  note  3. 
c.  Claims  Arising  under  Contracts  Not  Payable  in  Money 
. —  (1)  In  General.  —  See  note  4. 

761.    d.  Equitable  Claims  — (i)  In  General.  —  See  note  5. 


750.    2.  Description  Held  Sufficient.  —  Barr 

v.  Warner,  38  Oregon  109. 

4.  Manner  of  Service  —  Strict  Compliance  with 
Statute  Required.  —  H.  B.  Claflin  Co.  v.  Bretz- 
felder,  69  Ark.  271  ;  National  Bank  v.  Furtick, 
2  Marv.  (Del.)  35,  69  Am.  St.  Rep.  99;  Hol- 
brook  v.  Evansville,  etc.,  R.  Co.,  114  Ga.  ij 
Paul  v.  Beucus,  124  Mich.  25  ;  Reid  v.  Mercurio, 
91  Mo.  App.  673;  Struemple  v.  Sausser,  8  Pa. 
Dist.  53;  Leonhard  v.  John  Hope,  etc.,  Engrav- 
ing, etc.,  Co.,  21  R.  I.  449;  King  v.  McElroy, 
25  R.  I.  222  (misnomer  of  insurance  company 
served  as  garnishee  by  leaving  writ  with  insur- 
ance commissioner). 

Summons  may  be  served  by  leaving  the  same 
at  the  usual  place  of  residence  of  the  garnishee. 
Theison  v.  Brown,  11  Okla.  118. 

Service  on  a  Legal  Holiday  is  invalid.  Decker 
v.  St."  Louis,  etc.,  R.  Co.,  92  Mo.  App.  50. 

Service  on  Corporations  as  Garnishee.  —  Franklyn 
v.  Taylor  Hydraulic  Air  Compressing  Co.,  68  N. 
J.  L.i  13. 

Who  Authorized  to  Serve  Writ.  — ■  Coleman  v. 

American  F.  Ins.  Co.,  74  Mo.  App.  663. 

Service  by  Private  Individual  upheld.  Rus- 
sell v.  Millett,  20  Wash.  212. 

Tender  of  Witness  Fees.  —  Townsend  v.  Seelig, 
1 13  Wis.  31. 

Effect  of  Voluntary  Appearance  of  the  Gar- 
nishee. —  Hathorn  v.  Robinson,  98  Me.  334. 

5.  Sufficiency  of  Return. —  Holbrook  v.  Evans- 
ville, etc.,  R.  Co.,  114  Ga.  4;  Burnett  v.  Cen- 
tral of  Georgia  R.  Co.,  117  Ga.  521,  97  Am.  St. 
Rep.  175  ;  Jones  v.  Bibb  Brick  Co.,  120  Ga.  321  ; 
Work  v.  Waggoner,  82  Miss.  591  ;  Marx  v.  Hart, 
166  Mo.  503,  89  Am.  St.  Rep.  715;  Decker  v. 
St.  Louis,  etc.,  R.  Co.,  92  Mo.  App.  50  ;  Kansas, 
etc.,  Coal  Co.  v.  Adams,  99  Mo.  App.  474;  Penn- 
sylvania R.  Co.  v.  Rogers,  52  W.  Va.  450. 

Conclusiveness  of  Return.  —  McAnaney  v. 
Quigley,  105  111.  App.  611  ;  Kemp  v.  Northern 
Trust  Co.,  108  111.  App.  242. 

Amendment  of  Return.  —  Fleming  v.  Pringle, 
21  Tex.  Civ.  App.  225. 

Failure  to  Return. —  Where  a  writ  is  served 
before  the  time  for  its  return,  the  failure  of  the 
officer  to  return  the  writ  before  the  return  day 
does  not  invalidate  the  service.  Guarantee 
Trust,  etc.,  Co.  v.  Nebeker,  68  N.  J.  L.  561. 

The  Return  Is  Not  Conclusive  upon  the  Gar- 
ni-h  a  as  to  the  Time  of  service  so  as  to  defeat 
his  defense  of  payment  prior  to  service  of  the 
writ.  Blom-Collier  Co.  v,  Martin,  98  Mo.  App. 
596. 


8.  Personal  Notice  is  not  required.  Glenny  v. 
Boyd,  26  Pa.  Super.  Ct.  380. 

Where  the  Defendant  Is  a  Nonresident,  notice 
to  him  may  be  by  publication.  Holford  v.  Tr-e- 
wella,  36  Wash.  654. 

9.  Notice  to  Principal  Defendant  Required  by 
Statute. — Georgia,  etc.,  R.  Co.  v.  Stollenwerck, 
122  Ala.  539;  Smith,  etc.,  Co.  v.  Mutual  F.  Ins. 
Co.,  110  Wis.  602. 

Service  of  Copy  of  Declaration.  —  The  Massa- 
chusetts statute  (Stat.  1894,  §  405)  requires  a 
copy  of  the  declaration  to  be  furnished  to  the 
defendant.    Bowles  v.  Palmer,  180  Mass.  169. 

A  Clerical  Error  in  Stating  the  Date  of  the  Term 
of  Court  does  not  render  the  notice  void.  Iro- 
quois Furnace  Co.  v.  Wilkin  Mfg.  Co.,  181  111. 
582. 

757.  t,  Baltimore,  etc.,  R.  Co.  v.  McDon- 
ald, 112  111.  App.  391. 

French  Spoliation  Claims.  —  Thurston  v.  Wil- 
mer,  94  Md.  455,  89  Am.  St.  Rep.  438. 

2.  Stakeholder  on  Wager.  — Where  a  stakeholder 
in  a  wager  transaction  after  notice  from  one  of 
the  parties  to  the  transaction  not  to  pay  over  his 
stake,  does  pay  over  the  same,  his  liability  to 
such  party  may  be  reached  by  garnishment. 
Pabst  Brewing  Co.  v.  Liston,  So  Minn.  473,  81 
Am.  St.  Rep.  275. 

75§.  4.  Credits  Subject  to  Attachment  — 
Right  of  Defendant  to  Sue  in  Debt  or  Assumpsit. 
— -Jefferson  County  Sav.  Bank  v.  Nathan,  138 
Ala.  342  ;  Bank  of  Commerce  v.  Franklin,  88  111. 
App.  198. 

That  the  Amount  of  the  Claim  Is  Uncertain 

and  will  require  an  accounting  does  not  pre- 
vent it  from  being  reached  by  garnishment. 
Fewell  v.  American  Surety  Co.,  80  Miss.  782, 
92  Am.  St.  Rep.  625. 

5.  Claims  Payable  at  Future  Day  Subject  to  Gar- 
nishment.—  Edmunds  v.  Edmunds,  (1904)  P. 
362;  Davis  v.  Siegel,  80  111.  App.  278;  Dinkins 
v.  Crunden-Martin  Woodenware  Co.,  99  Mo. 
App.  310;  Bell  v.  Philadelphia  Binding,  etc., 
Co.,  10  Pa.  Super.  Ct.  38. 

759.  3.  Contingent  Claims  Not  Subject  to 
Garnishment.  —  Main  v.  Mclnnes,  4  N.  W.  Ter. 
517. 

760.  3.  Form  of  Judgment  as  to  Debt  Payable 
at  Future  Time. —  Bell  v.  Philadelphia  Binding, 
etc.,  Co.,  10  Pa.  Super.  Ct.  78. 

4.  Alabama  —  Option  to  Take  Commodities  in 
Lieu  of  Money.  —  Stephens  v.  Cox,  124  Ala. 
448. 

761.  5.  Equitable  Claims  Held  Not  Garnish- 
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762.  (2)  Claims  Arising  Out  of  Trusts.  —  See  note  2. 

Dry  or  Terminated  Trusts.  —  See  note  3. 

763.  e.  Claims  for  Unliquidated  Damages  —  (2)  Claims  for 
Damages  Arising  Out  of  Torts.  —  See  note  2. 

764.  (3)  Claims  for  Damages  Arising  Out  of  Contracts  —  (a)  In  General. 
—  See  note  4. 

(b)  Demands  Ascertainable  from  Terms  of  Contract.  —  See  note  5- 

765.  See  note  1. 

/.  Contingent  Claims  —  (1)  In  General.  —  See  note  3. 

766.  (2)  [Incompleted  Contracts.  —  See  note  1. 
(3)  Unearned  Salary.  — See  note  3. 

767.  (5)  Agreement  to  Indemnify.  —  See  note  2. 

(6)  Claims  under  Insurance  Policies  —  (a)  Fire  Insurance  —  Before  Proof 
of  Loss.  —  See  note  3. 

Option  to  Replace  Property  Burned.  —  See  note  5- 
(b)  Life  Insurance.  —  See  note  J. 

768.  (9)  Indebtedness  Recoverable  by  Defendant  Only  After  Demand. — 
See  note  4. 

769.  (10)  Contingency  Must  Affect  Ultimate  Liability.  —  See  note  2. 


able.  —  Brimblecom  v.  O'Brien,  69  N.  H.  370. 
See,  however,  Swofford  Bros.  Dry-Goods  Co.  v. 
John  S.  Brittain  Dry-Goods  Co.,  9  Kan.  App.  1  ; 
Farmers'  F.  Ins.  Co.  v.  Conrad,  102  Wis.  387. 

Balance  of  Accounts  Between  Partners.  —  Im- 
porters, etc.,  Nat.  Bank  v.  Lyons,  195  Pa.  St. 
479- 

762.  2.  Claims  Arising  Out  of  Unexecuted 
Trusts.  —  Farmers'  Bank  v.  Ball,  2  Penn.  (Del.) 
374;  Odessa  Bank  v.  Barnett,  98  Mo.  App.  477  ; 
Peninsular  Sav.  Bank  v.  Union  Trust  Co.,  127 
Mich.  355  ;  Ex  p.  Black,  34  N.  Bruns.  638. 
Compare  Fidelity  Trust  Co.  v.  New  York  Fi- 
nance Co.,  125  Fed.  Rep.  275,  60  C.  C.  A.  189. 

3.  Dry  or  Terminated  Trusts.  —  Grieves  v. 
Keane,  23  R.  I.  136. 

763.  2.  Claims  for  Damages  Arising  Out  of 
Torts  Not  Garnishable.  —  See  Fafard  v.  Marsan, 
5  Quebec  Pr.  438. 

In  Cochrane  v.  McShane,  6  Quebec  Pr.  465, 
however,  it  was  held  that  though  an  action  for 
personal  injuries  is  undoubtedly  a  right  exclu- 
sively attached  to  the  person  aggrieved,  still 
if  such  person  chooses  to  institute  suit  to 
recover  the  same,  the  amount  of  the  judgment 
obtained  may  be  seized  even  pendente  litr. 

761.  4.  Unliquidated  Damages  for  En  '  of 
Contract  Held  Not  Garnishable.  —  Smith  v.  Wal- 
lace, 82  111.  App.  145;  Wilde  v  Mahaney,  183 
Mass.  455  (the  fact  that  a  verdict  has  been 
tendered  on  the  claim  does  not  change  the  rule). 
See  also  Waples-Platter  Grocery  Co.  v.  Texas, 
ct'-  .  R.  Co.,  95  Tex.  486. 

Judgment  —  Effect  of  Appeal.  —  Waples-Plat- 
ter Grocery  Co.  v.  Texas,  etc.,  R.  Co.,  95  Tex. 
486. 

5.  A  Claim  for  Breach  of  a  Covenant  of  War- 
ranty may  be  reached  by  garnishment.  Fleming 
v.  Pringle,  21  Tex.  Civ.  App.  225. 

765.    1.  Insurance  Money  Before  Adjustment. 

—  Glens  Falls  Ins.  Co.  v.  Hite,  83  111.  App.  549 
(where  insurer  denies  all  liability)  ;  Meridian 
Land,  etc.,  Co.  v.  Ormond,  82  Miss.  758  (fol- 
lounne  Crescent  Ins.  Co.  v.  Moore,  63  Miss. 
419)  ;  Reid  v.  Mercurio,  91  Mo.  App.  673  ;  Sex- 
ton v.  Phcenix  Ins.  Co.,  132  N.  Car.  1  ;  Jagode 
v,  Smalley,  10  Pa.  Super  Ct.  320. 


3.    Contingent    Claims    Not    Garnishable.  — 

Smith  v.  Gilbert,  71  Conn.  149,  71  Am.  St.  Rep. 
163;  Stevenson  v.  McFarland,  162  Mo.  159; 
State  v.  McCullough,  85  Mo.  App.  68  ;  Cowell  v. 
May,  26  Mont.  163  ;  Medley  v.  American  Radi- 
ator Co.,  27  Tex.  Civ.  App.  384,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  765  ;  Evans 
v.  Rector,  107  Wis.  286;  Becker  v.  Becker,  112 
Wis.  24. 

766.  1.  Uncompleted   Entire  Contracts.  — 

Streeter  v.  Gleason,  120  Iowa  703  ;  Simmoms 
Hardware  Co.  v.  Baker,  (Mich.  1905)  103  N. 
W.  Rep.  529 ;  Chamberlin-Hunt  Academy  v. 
Port  Gibson  Brick,  etc.,  Co.,  80  Miss.  517;  Gas- 
tonia  v.  McEntee-Peterson  Engineering  Co.,  131 
N.  Car.  359  ;  Medley  v.  American  Radiator  Co., 
27  Tex.  Civ.  App.  384,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  766  ;  Mundt  v.  Shabow, 
120  Wis.  303.  See,  however,  Lamothe  v.  Piche, 
5  Quebec  Pr.  180. 

3.  Unearned  Salary.  —  Davis  v.  Siegel,  80  111. 
App.  278;  Main  v.  Mclnnes,  4  N.  W.  Rep.  517. 
See  also  Bailey  v.  Pennsylvania  R.  Co.,  70  N. 
J.  L.  308. 

767.  2.  After  Damnification. —  Stephens  v. 
Pennsylvania  Casualty  Co.,  135  Mich.  189,  10 
Detroit  Leg.  N.  744  (employer's  liability  in- 
surance). 

3.  Claims  under  Insurance  Policies  —  Not  Sub- 
ject to  Garnishment  Before  Proof  of  Loss.  —  Lake 
of  Woods  Milling  Co.  v.  Collin,  13  Manitoba 
IS4- 

Employer's  Liability  Insurance.  —  The  insurer 
is  snmnionable  as  garnishee  at  the  instance  of 
one  recovering  judgment  against  the  employer. 
Fritchie  v.  Miller's  Pennsylvania  Extract  Co., 
197  Pa.  St.  401. 

5.  Option  to  Replace  Property  Destroyed.  — 
—  Lake  of  Woods  Milling  Co.  v.  Collin,  13 
Manitoba  154. 

7.  Tontine  Policy.  —  Columbia  Bank  v.  Equi- 
table L.  Assur.  Soc,  79  N.  Y.  App.  Div.  601. 

76S.  4.  Indebtedness  Recoverable  Only  After 
Demand  Not  Contingent  on  That  Account.  —  See 
Ellison  v.  Straw,  119  Wis.  502. 

769.  2.  Contingency  Must  Affect  Ultimate 
Liability. —  Barr  v.  Warner,  38  Oregon  109. 
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Contingency  as  to  Amount.  —  See  note  3- 
770.     Contingency  as  to  Mode  of  Payment.  —  See  note  I. 

,.   Indebtedness  Evidenced  by  Negotiable  Paper  — (i) 

lit' forr  Maturity      (a)  In  General.     -See  note  2. 

77  I.     (b)  Garnishment  Subject  to  Rights  of  Subsequent  Indorsees.  —  See  note  3- 
77*1.     See  note  [. 

(c)  Express  Statutory  Enactments  ■ — ■  Negotiable  Instruments  Exempted  from  Process 

of  Garnishment  by  Statute.  —  See  note  3- 

Negotiable  Instruments  Subjeoted  to  Garnishment  by  Statute.  ■ — •  See  note  4- 
7751.     (d)  Negotiable  Paper  Effectually  Controlled  by  Maker.  —  See  note  I. 

774.  (3)  Indemnification  of  Maker  of  Negotiable  Paper.  —  See  note  5. 

775.  h.  Indebtedness  upon  Which  Actions  Are  Pending  —  (i) 

New  England  Rule  —  Qualification.  —  See  note  3. 

(2)  General  Rule.  —  See  note  4. 

776.  See  note  1. 

(3)  Garnishment  Proceedings  and  Action  Pending  Must  Be  Before 
Same  Court.  —  See  note  2.  ' 

777.  i.  Indebtedness  on  Which  Judgment  Has  Been  Recovered 
—  (1)  In  General.  —  See  note  3. 

778.  (2)  Judgment  in  Different  Jurisdiction  or  Court.  —  See  note  1. 
770.  j.  Stockholder's  Liability  on  Subscriptions  —  (i)  In  General 

■ —  Subscriptions  Uncalled  For.  —  See  note  I. 


769.  3.  Contingency  Affecting  Amount  Only. 

—  Weeter's  Estate,  21  Pa.  Super.  Ct.  241. 

770.  1.  Rights  under  Tontine  Insurance 
Policy. —  In  Ellison  v.  Straw,  119  Wis.  502,  the 
court  was  of  the  opinion  that  the  fact  that  the 
tontine  policy  conferred  upon  the  insured  the 
option  to  apply  payments  in  satisfaction  of  in- 
surance for  a  future  period,  or  to  receive  the 
accumulations  in  cash,  did  not,  after  the  right 
to  demand  accumulations  in  cash  had  accrued, 
render  the  claim  against  the  insurance  com- 
pany contingent  prior  to  the  exercise  of  the 
option  to  demand  payment  in  cash  so  as  to 
render  such  claim  not  subject  to  garnish- 
ment. 

2.  Garnishee  Not  Chargeable  Before  Maturity.  — 

Commercial  State  Bank  v.  Rowley,  (Neb.  1902) 
89  N.  W.  Rep.  765  ;  Hutcheson  v.  King,  (Tex. 
Civ.  App.  1904)  8.3  S.  W.  Rep.  215. 

771.  3.  Garnishment  Subject  to  Rights  of 
Subsequent  Indorsee  Before  Maturity.  —  Bell  v. 
Philadelphia  Binding,  etc.,  Co.,  10  Pa.  Super. 
Ct.  38. 

772.  1.  Proof  of  Ownership  by  Defendant 
Essential. —  Brown  v.  Fisher,  (Ind.  App.  1905) 
74  N.  E.  Rep.  632  ;  Bell  v.  Philadelphia  Binding, 
etc.,  Co.,  10  Pa.  Super.  Ct.  38. 

3.  Statutory  Exemptions. —  Auten  v.  Crahan, 
81  111.  App.  502;  A.  J.  Harwi  Hardware  Co.  v. 
Klippert,  67  Kan.  743  (to  prevent  being  charged, 
the  garnishee  must  disclose  that  the  note  is 
negotiable)  ;  Kimbrough  v.  Hornsby,  113  Tenn. 
605;  Hussa  v.  Sikorski,  101  Wis.  131. 

4.  Statutes  Expressly  Subjecting  Negotiable  In- 
struments to  Garnishment.  —  Cox  v.  Severance, 
70  X.  H.  86,  85  Am.  St.  Rep.  602. 

Vermont  Statute.  —  Woodward  v.  Laporte,  70 
Vt.  399;  Hawley  v.  Hurd,  72  Vt.  122  (is  not 
unconstitutional  on  account  of  the  exception  in 
favor  of  state  banks). 

773.  1.  Negotiable  Paper  Effectually  Con- 
trolled by  Maker.  —  Thus  where  the  payee  of 


negotiable  notes  delivers  them  over  to  the 
maker  to  be  sold  by  the  latter  for  the  benefit  of 
the  payee,  such  notes  are  effectively  controlled 
by  the  maker  within  the  meaning  of  the  rule, 
and  therefore  the  maker  may  be  charged  as 
garnishee  with  regard  to  the  indebtedness  evi- 
denced by  such  notes.  Hutcheson  v.  King,  (Tex. 
Civ.  App.  1904)  83  S.  W.  Rep.  215. 

774.  5.  Negotiable  Warehouse  Receipts.  — 
Indemnification  of  the  warehouseman  will  be 
required.  Roudebush  v.  Hollis,  21  Pa.  Co.  Ct. 
324. 

775.  3.  Effect  of  State  of  Proceedings.  — 

Wabash  R.  Co.  v.  Flannigati,  95  Mo.  App.  484, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
775- 

4.  General  Rule  — Debt  for  Which  Action  Is 
Pending  Held  Subject  to  Garnishment.  —  Barr  v. 
Warner,  38  Oregon  109  ;  Davis  v.  King,  (Tenn. 
Ch.  1899)  56  S.  W.  Rep.  1041. 

776.  1.  Remedy  of  Garnishee  Against  Double 
Liability. —  Barr  v.  Warner,  38  Oregon  109. 

2.  Both  Suits  Must  Be  Before  Same  Court. — 
Wabash  R.  Co.  v.  Tourville,  170  U.  S.  322, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
775,  776;  Wabash  R.  Co.  v.  Flannigan,  95  Mo. 
App.  477-  ' 

777.  3.  Judgments  Held  Liable  to  Garnish- 
ment. —  Carpenter  v.  Phcenix  Electric  Light, 
etc.,  Co.,  21  R.  I.  145  ;  Davis  v.  King,  (Tenn. 
Ch.  1899)  56  S.  W.  Rep.  1041. 

778.  I.  Judgment  Rendered  in  Another 
Jurisdiction  Not  Subject  to  Garnishment.  — 
Wabash  R.  Co.  v.  Tourville,  179  U.  S.  322, 
affirming  148  Mo.  614,  and  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  778:  Boyle  v. 
Musser-Sauntry  Land,  etc.,  Co.,  88  Minn.  456, 
97  Am.  St.  Rep.  538. 

779.  1.  Subscriptions  Payable  on  Call  Not 
Garnishable  Before  Call.  —  Jagode  v.  Smalley,  10 
Pa.  Super.  Ct.  320,  following  Bunn's  Appeal, 
1 05  Pa.  St.  49. 
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780.  (3)  Paid-up  Stock  Issued  on  Payment  0/  Less  than  Par  Value.  —  See 
note  3. 

k.  Indebtedness  to  Municipal  Corporations  —  (2)  Public 
Revenues.  -  —  See  note  8. 

781.  /.  Indebtedness  to  Decedents'  Estates.  — See  note  1. 

m.  Indebtedness  Owing  from  Decedents'  Estates,  Leg- 
acies, and  Distributive  Shares.  —  See  notes  2,  3. 

783.  n.  Assumption  of  or  Agreement  by  Garnishee  to  Pay  Debt 
Owing  by  Another  —  (2)  Garnishment  by  Creditors  of  Original  Debtor.  — 
See  note  4. 

78o.  p.  Indebtedness  to  Wife  —  Garnishment  by  Creditors  of 

HUSBAND  —  Wife's  Separate  Property.  —  See  note  2. 

r.  Wages  Payable  in  Advance.  —  See  note  4. 

786.  u.  Salaries  of  Public  Officers.  —  See  note  6. 

787.  4.  Property,  Goods,  and  Effects  —  *?.  Choses  IN  ACTION  —  (l)  Gen- 
eral Rule.  —  See  note  4. 

788.  See  notes  1,  2. 

789.  Qualification. — See  note  I. 

(2)  Minority  Rule.  —  See  note  3. 

790.  c.  Property  Transferred  in  Fraud  of  Creditors  —  (i)  In 
General — Minority  Rule.  —  See  note  2. 

General  Rule.  —  See  note  3. 


780.  3.  Paid-up  Share  Issued  on  Payment  of 
Less  than  Par  Value.  —  Jagode  v.  Smalley,  10 
Pa.  Super.  Ct.  320. 

8.  Revenues  of  Municipality  Not  Subject  to 
Garnishment.  —  Farmers  Bank  v.  Ball,  2  Penn. 
(Del.)  374;  Sherman  v.  Shobe,  94  Tex.  126, 

86  Am.  St.  Rep.  825. 

Revenues  of  a  Levee  District  are  subject  to  gar- 
nishment. St.  Francis  Levee  Dist.  v.  Bodkin, 
108  Tenn.  700. 

781.  1.  Indebtedness  to  Decedents'  Estates 
Not  Garnishable.  —  Farmers  Bank  v.  Ball,  2 
Penn.  (Del.)  374;  Weekes  v.  Galveston  Gas  Co., 
22  Tex.  Civ.  App.  245.  See  also  United  Fire- 
man's Ins.  Co.  v.  McCartney,  8  Pa.  Dist.  no. 
But  see  McDonald  v.  Sullivan,  5  Ont.  L.  Rep. 

87  (citing  Stevens  v.  Phelips,  L.  R.  10  Ch.  417; 
Nash  v.  Pease,  47  L.  J.  Q.  B.  766). 

2.  Indebtedness  Owing  by  Estate  Held  Subject 
to  Garnishment.  —  Farmers  Bank  v.  Ball,  2 
Penn.  (Del.)  374. 

3.  Legacies  Held  Subject  to  Garnishment.  — 
See  Hunsberry  v.  Kratz,  5  Ont.  L.  Rep.  635. 

Contingent  Legacies.  —  Where  the  right  of  a 
legatee  to  receive  a  legacy  is  dependent  upon 
his  surviving  another  person  who  was  given  a 
life  interest  in  the  property  bequeathed,  the  in- 
terest of  the  legatee  is  not  subject  to  garnish- 
ment. Smith  v.  Gilbert,  71  Conn.  149,  71  Am. 
St.  Rep.  163. 

783.  4.  Garnishment  by  Creditors  of  Promisee. 
—  Citizens'  Gen.  Electric  Co.  v.  American 
Electric  Works,  (Ky.  1900)  55  S.  W.  Rep. 
1078.  See  also  Wil«on  v.  Hobbs,  73  Mo.  App.  656. 

7W5.  2.  Wife's  Separate  Property  Not  Subject 
to  Garnishment.  —  Badger  Lumber  Co.  v.  Stern, 
123  Wis.  618. 

4.  Wages  Payable  in  Advance.  —  Henry  v. 
McNamara,  124  Ala.  412;  Odum  v.  Macon,  etc., 
R.  Co.,  118  Ga.  792;  Davis  v.  Siegel,  80 
111.  App.  278;  Wilson  v.  Fleming,  1  Ont.  I.. 
Rep.  599.  See  also  White  v.  Snbiston,  16  Que- 
bec. Super.  Ct.  597.    But  see  Dinkins  v.  Crun- 


den-Martin  Woodenware  Co.,  99  Mo.  App.  310; 
Gauthier  v.  Huot,  16  Quebec  Super.  Ct.  242; 
Payfer  v.  Beauchamp,  3  Quebec,  Pr.  347. 

786.  6.  Salaries  of  Public  Officers  Exempt.  — 
Skewes  v.  Tennessee  Coal,  etc.,  Co.,  124  Ala. 
629;  Ernes  v.  Fowler,  (N.  Y.  City  Ct.  Spec.  T.) 
43  Misc.  (N.  Y.)  603. 

787.  4.  Garnishee  Not  Chargeable  by  Reason 
of  His  Possession  of  Choses  in  Action.  —  Cotting- 
ham  v.  Greely  Barnham  Grocery  Co.,  129  Ala. 
200,  87  Am.  St.  Rep.  58,  137  Ala.  149. 

788.  1.  Notes  in  Possession  of  Garnishee. — 
See  Ilenkle  v.  Bi-Metallic  Bank,  13  Colo.  App. 
410. 

2.  Certificates  of  Stock.  —  O.  L.  Packard  Ma- 
chinery Co.  v.  Laev,  100  Wis.  644. 

Certificates  of  Stock  of  Foreign  Corporation.  — 
Simmons  Hardware  Co.  v.  Stokes,  8  Ohio  Cir. 
Dec.  776,  16  Ohio  Cir.  Ct.  145;  Weaver  v. 
Manville,  14  Montg.  Co.  Rep.  (Pa.)  162. 

789.  1.  Proceeds  of  Accounts  Collected.  — 
Cottingham  v.  Greely  Barnham  Grocery  Co., 
137  Ala.  149. 

3.  Minority  Rule.  —  Stortenbaker  r'.  Pull- 
man, 112  Iowa  569;  Dunning  v.  Baily,  120 
Iowa  729  ;  Eau  Claire  Nat.  Bank  v.  Chippewa 
Valley  Bank,  124  Wis.  520. 

Stock  in  Corporations.  —  Williamson  v.  Okla- 
homa Nat.  Bank,  7  Okla.  621. 

Drafts. — -Weaver  v.  Irons,  129  Mich.  368. 

790.  2.  Property  Transferred  in  Fraud  of 
Creditors  Held  Not  Subject  to  Garnishment.  — 
Ex.  p.  Black,  34  N.  Bruns.  638. 

3.  Property  Transferred  in  Fraud  of  Creditors 
Held  Subject  to  Garnishment  —  England.  —  Ed- 
munds v.  Edmunds,  (1904)  P.  362. 

Canada.  —  Miller  v.  Thompson,  19  Ont.  Pr. 
294. 

Alabama.  —  Cottingham  v.  Greely  Barnham 
Grocery  Co.,  129  Ala.  200,  87  Am.  St.  Rep.  58, 
137  Ala.  149;  Butler  v.  Feeder,  130  Ala.  604. 

Indian  Territory. — ■  Pace  v.  J.  S.  Merrill 
Drug  Co.,  2  Indian  Ter.  218. 
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791. 

792. 

79:1. 

—  (i)  /;/ 
794. 
795. 
79«. 

See  note 

797. 

note  4. 

798. 
Interests  - 


See  notes  I,  2. 
See  note  1. 

Fraudulent  Transfers  by  Corporations.  —  See  note  4. 

(2)  Statutory  Provisions.  —  See  note  5. 

d.  Property  Held  under  Pledge,  Mortgage,  or  Other  Lien 
General.  —  See  note  6. 

See  note  1. 

(3)  Surplus  After  Sale.  —  See  note  1. 

e.  Stock  in  Corporations  —  (1)  Corporation  as  Garnishee. — 


Statutory  Provisions.  —  See  note  3. 

/.  Property  Capable  of  Direct  Attachment. 


See  note  2. 


5.  Plurality  of  Defendants  —  Indebtedness  Owing  to  Part  Only.  —  See 

6.  Indebtedness  or  Property  in  Which  Others  than  Defendant  Have 

a.  Indebtedness.  —  See  note  3. 


Iowa.  —  Singer  Piano  Co.  v.  Barnard,  113 
Iowa   664    (mortgage   fraudulent   as   to  cred- 
itors) ;  Stortenbaker  v.  Pullman,  112  Iowa  569;  1 
Bolton  v.  Bailey,  (Iowa  1903)  93  N.  W.  Rep. 

596. 

M ichigan.  —  Sloman  v.  Goebel  Brewing  Co., 
1 18  Mich.  442. 

Missouri.  —  Harmon  v.  Menke,  73  Mo.  App. 
635 ;  Schawacker  v.  Luddington,  83  Mo.  App. 
342;  Dodge  v.  Knapp,  112  Mo.  App.  513. 

New  Hampshire.  —  See  Dole  v.  Farwell,  72 
N.  H.  183. 

Texas.  —  Holloway  Seed  Co.  v.  City  Nat. 
Bank,  92  Tex.  187;  Ferguson-McKinney  Dry 
Goods  Co.  v.  City  Nat.  Bank,  31  Tex.  Civ.  App. 
238  ;  Houston  Drug  Co.  v.  Kirchhain,  (Tex.  Civ. 
App.  1902)  71  S.  W.  Rep.  608. 

Washington.  —  McDaniels  v.  J.  J.  Connelly 
Shoe  Co.,  30  Wash.  549,  94  Am.  St.  Rep.  889. 

791.  1.  Fraudulent  Mortgages.  —  Whitehill 
v.  Keen,  79  Mo.  App.  125,  2  Mo.  App.  Rep.  384; 
Grainger  v.  Sutton  First  Nat.  Bank.  63  Neb.  46. 

2.  Fraudulent  Conveyances  in  Trust.  —  Ross  v. 
Ashton,  73  Mo.  App.  254. 

79'2.  1.  Fraudulent  Assignments  for  Benefit 
of  Creditors.  —  Hungerford  v.  Greengard,  95  Mo. 
App.  653. 

4.  Fraudulent   Transfers   by   Corporations.  — 

Singer  Piano  Co.  v.  Barnard,  113  Iowa  664. 

5.  Statutory  Provisions.  —  Banner  Cigar  Mfg. 
Co.  v.  Treusch,  125  Mich.  265. 

793.  6.  Property  Held  under  Mortgage  or 
Other  Lien  Not  Garnishable  —  Colorado.  — ■ 
Bragdon  v.  Bradt,  16  Colo.  App.  65. 

Massachusetts.  —  Van  Camp  Hardware,  etc., 
Co.  v.  Plimpton,  174  Mass.  208,  75  Am.  St.  Rep. 
296. 

Michigan.  —  Merchants'  Nat.  Bank  v.  Bar- 
rett, 122  Mich.  650  ;  Gregg  v.  Durand  First  Nat. 
Bank,  135  Mich.  285. 

Missouri.  —  Ross  v.  Ashton,  73  Mo.  App.  254  ; 
Harmon  v.  Menke,  73  Mo.  App.  635. 

Pennsylvania.  —  Willis  v.  Curtze,  203  Pa.  St. 
in. 

Wisconsin.  —  Grimsrud  V.  Linley,  109  Wis. 
632. 

Where   a   Pledge   Is  Invalid  for  Usury  the 

pledgee  may  be  charged  as  garnishee.    Marx  v. 
Hart.  j66  Mo.  503,  89  Am.  St.  Rep.  715. 
Bailee  ol  Mortgagee.  — Where  mortgaged  chat- 


tels are  placed  by  the  mortgagee  in  the  hands 
of  a  bailee,  the  interest  of  the  mortgagor  therein 
cannot  be  reached  by  garnishment  by  summon- 
ing as  garnishee  the  bailee.  Jenness  v.  Shrieves, 
188  Mass.  70. 

794.  1.  Interest  of  Mortgagor  in  Mortgaged 
Chattels  Held  Subject  to  Garnishment. —  Swof- 
ford  Bros.  Dry-Goods  Co.  v.  John  S.  Brittain 
Dry-Goods  Co.,  9  Kan.  App.  1,  approving 
McCown  v.  Russell,  84  Wis.  122. 

When  Sale  of  Pledge  Not  Ordered.  —  Hamil- 
ton v.  San  Antonio  Foundry  Co.,  (Tex.  Civ. 
App.  1899)  51  S.  W.  Rep.  1 1 04. 

795.  1.  Surplus  After  Satisfaction  of  Mortgage 
Debt.  —  Sands  v.  Berkley,  88  Mo.  App.  54. 

796.  2.  Corporate  Stock  Not  Subject  to  Gar 
nishment.  —  Compare  Lipscomb  v.  Condon.  56 
W.  Va.  416,  107  Am.  St.  Rep.  832  {approving 
Chesapeake,  etc.,  R.  Co.  v.  Paine,  29  Gratt. 
(Va.)  502;  Union  Nat.  Bank  v.  Byram,  131 
111.  92). 

Stock  in  Foreign  Corporations.  —  Ashley  v. 
Quintard,  90  Fed.  Rep.  84. 

3.  Statutory  Provisions  for  Reaching  Stock  by 
Garnishment. —  Mann  v.  Peer,  4  Penn.  (Del.) 
279;  Farmers',  etc.,  Nat.  Bank  v.  Mosher,  (Neb. 
1904)  100  N.  W.  Rep.  133 ;  Hardin  v.  White 
Swan  Min.,  etc.,  Co.,  26  Wash.  583. 

797.  2.  Property  Subject  to  Direct  Attach- 
ment.—  Westheimer  v.  Giller,  84  Mo.  App.  122; 
Hauptman  v.  Richards,  85  Mo.  App.  188.  But 
see  Wilson  v.  Harris,  21  Mont.  374. 

4.  Plurality  of  Defendants  —  Indebtedness 
Owing  to  Part  Only. —  American  Cigar  Co.  v. 
Mayer,  68  Ohio  St.  623  ;  Ball  v.  Bennett,  21 
Tex.  Civ.  App.  399;  Jeffries  v.  Smith,  31  Tex. 
Civ.  App.  582. 

Contra,  Chicago,  etc.,  R.  Co.  v.  Scott,  174  111. 
413  (reversing  67  111.  App.  92,  and  following 
Siegel  v.  Schueck,  167  111.  522),  followed  in 
Zembal  v.  Hasterlik,  80  111.  App.  141  ;  Arnold 
v.  Hunt.  81  111.  App.  430.  (These  decisions 
are  based  on  the  ground  that  the  defendants 
could  not  in  their  joint  names  maintain  an  ac- 
tion against  the  garnishee.) 

Partnership.  —  Contra,  Commercial  Nat.  Bank 
v.  Kirkwood,  85  111.  App.  235,  affirmed  184  111. 
139.  And  compare  also  Excelsior  Mill  Co.  v. 
Hannver,  102  Wis.  309. 

798.  3.  Indebtedness  to  Defendant  and  Another 
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800. 
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801. 


See  note 
803. 

See  note 
803. 


The  Better  Doctrine.  —  See  note  4. 

c.  Indebtedness  and  Property  of  Partnership  —  (i)  Indebt- 
See  note  6. 

7.  Garnishment  of  Credits  or  Property  as  Affected  by  Situs  —  a.  Prop- 
Hands  of  Garnishee.  —  See  note  2. 

Property  in  Hands  of  Carrier.  —  See  note  3. 

Power  to  Compel  Garnishee  to  Bring  Chattel!  Within  State.  —  See  note  5. 
Proceeds  of  Sale  of  Goods  Without  State.  - —  See  note  I. 

b.  Debts  Owing  by  Garnishee  —  (i)  In  General.  —  See  note  2. 

General  Rule  as  to  Situs  of  Debts  Not  Applicable  to  Garnishment  Proceedings.  — - 

5- 

(2)  Debts  Owing  by  Resident  Garnishee  to  Nonresident  Defendant. — 

1 . 

Custom  of  London. — -See  note  I. 

(3)  Debts  Payable  by  Nonresidents  to  Nonresidents.  —  See  notes  2,  3. 


Held  Garnishable  —  Minority  Rule. — Fewell  v. 
American  Surety  Co.,  80  Miss.  782,  92  Am. 
St.  Rep.  625,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  798.  See  also  Geurinck  v.  Al- 
cott,  66  Ohio  St.  94.  But  see  Macks  v.  Colum- 
bia Theatre  Co.,  86  Mo.  App.  224 ;  Olcott  v. 
Guerinck,  10  Ohio  Cir.  Dec.  131,  19  Ohio  Cir. 
Ct.  32. 

798.  4.  Indebtedness  to  Defendant  and  Another 
Held  Not  Garnishable  —  Majority  Rule.  —  Van 

Bianchi  v.  Wayne  Circuit  Judge,  124  Mich.  462 
(following  Markham  v.  Gehan,  42  Mich.  74)  ; 
Badger  Lumber  Co.  v.  Stern,  123  Wis  618, 
ouoting  14  Am.  and  Eng.  Encyc.  or  Law  (2d 
ed.)  798. 

6.  Indebtedness  to  Partners  Not  Garnishable  on 
Claim  Against  Individual  Partner.  —  Stone  v. 
Dowling,  119  Mich.  476;  Fewell  i>.  American 
Surety  Co.,  80  Miss.  782,  92  Am.  St.  Rep.  625. 

The  defendant  cannot  assert  the  defense 
that  the  indebtedness  disclosed  by  the  garnishee 
as  owing  the  defendant  was  in  fact  owing  to  a 
firm  of  which  he  is  a  member.  Dancy  v.  Skid- 
more,  21  Tex.  Civ.  App.  338. 

§00.  2.  Chattels  Without  State  Cannot  Be 
Reached  by  Garnishment.  —  Van  Camp  Hard- 
ware, etc.,  Co.  v.  Plimpton.  174  Mass.  208,  75 
Am.  St.  Rep.  296 ;  Stine  v.  Greene,  65  N.  Y. 
App.  Div.  221;  Balk  v.  Harris,  124  N.  Car. 
467,  70  Am.  St.  Rep.  606,  denying  rehearing 
122  N.  Car  64;  Buckeye  Pipe  Line  Co.  v.  Fee, 
62  Ohio  St.  543,  78  Am.  St.  Rep.  743  ;  Penn- 
sylvania R.  Co.  v.  Rogers,  52  W.  Va.  450. 
Compare  Barbour  v.  Boyce,  9  Ohio  Dec.  332, 
6  Ohio  N.  P.  425- 

Stock  of  Foreign  Corporation.  —  Ashley  v. 
Quintard,  90  Fed.  Rep.  84. 

3.  Rule  Applied  to  Property  in  Hands  of  Com- 
mon Carrier.  —  Pittsburgh,  etc.,  R.  Co.  v.  Cox, 
(Ind.  App.  1905)  73  N.  E.  Rep.  120. 

5.  Power  to  Compel  Garnishee  to  Bring  Property 
Within  State.  —  Buckeye  Pipe  Line  Co.  v.  Fee, 
62  Ohio  St.  543,  78  Am.  St.  Rep.  741- 

801.    1.  Proceeds  of  Goods  Sold  Without  State. 

—  Pittsburg,  etc.,  R.  Co.  v.  Bartels,  108  Ky. 
216;  Sexton      Phrcnix  Ins.  Co.,  132  N.  Car.  1. 

2.  Personal  Jurisdiction  Obtained  over  Defendant. 

—  Kansas  City,  etc..  R.  Co.  v.  Parker,  69  Ark. 
401,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  cd.)  Rot. 

Debt  Neither  Contracted  Nov  livable  Within 
8t*te.  —  In  Louisville,  etc.,  R.  Co.  v.  Steiner, 


128  Ala.  353,  it  was  held  that  though  a  non- 
resident defendant  appeared  in  the  suit,  still 
an  indebtedness  owing  from  a  foreign  corpora- 
tion to  him  could  not  be  reached  by  garnish- 
ment proceedings  where  such  indebtedness  was 
neither  contracted  nor  payable  in  the  state. 

5.  Situs  of  Debt  Not  Determined  by  Residence  of 
Creditor.  — Chicago,  etc.,  R.  Co.  v.  Sturm,  174 
U.  S.  710;  Tootle  v.  Coleman,  (C.  C.  A.)  107 
Fed.  Rep.  41.  But  see  Central  of  Georgia  R. 
Co.  v.  Brinson,  109  Ga.  354,  77  Am.  St.  Rep. 
382;  Padrosa  v.  High,  122  Ga.  264;  R.  A., 
Kelley  Co.  v.  Garvin  Mach.  Co.,  4  Ohio  Dec. 
374,  6  Ohio  N.  P.  350  ;  Opdyke  v.  Murphy  Iron 
Works,  10  Pa.  Dist.  68. 

802.  1.  Debts  Owing  by  Residents  to  Non- 
residents. —  Chicago,  etc.,  R.  Co.  v.  Sturm,  174 
U.  S.  710;  Tootle  v.  Coleman,  (C.  C.  A.)  107 
Fed.  Rep.  41  ;  Georgia,  etc.,  R.  Co.  -'.  Stollen- 
werck,  122  Ala.  539;  Johnson  v.  Foster,  69  Ark. 
617;  Baltimore,  etc.,  R.  Co.  v.  Adams,  159  Ind. 
688:  Rothschild  v.  Knight,  176  Mass.  48; 
Dinkins  v.  Crunden-Martin  Woodenware  Co., 
99  Mo.  App.  310;  Hawley  v.  Hurd,  72  Vt.  122. 
See,  however,  Central  of  Georgia  R.  Co.  v. 
Brinson,  109  Ga.  354,  77  Am.  St.  Rep.  382; 
Beasley  v.  Lennox-Haldeman  Co.,  116  Ga.  13; 
Padrosa  v.  High,  122  Ga.  264. 

Indebtedness  Payable  to  Nonresident  in  Another 
State.  —  In  Nebraska,  a  debt  owing  from  a 
resident  of  Nebraska  to  a  nonresident  and  pay- 
able in  the  state  of  the  nonresident's  domicil 
cannot  be  reached  bv  garnishment.  Bullard  v. 
Chaffee,  61  Neb.  83. 

What  Not  Debt  Due  to  Nonresident.  —  Nash- 
ville Produce  Co.  v.  Sewell,  121  Ga.  27R,  dis- 
tinguishing Henry  v.  Lenox-Haldeman  Co.,  116 
Ga.  9:  High  v.  Padrosa,  iiq  Ga.  64R. 

803.  1.  Custom  of  London.  —  Opdyke  v.  Mur- 
phy Iron  Works,  10  Pa.  Dist.  68. 

2.  Debts  Owing  by  Nonresident  Garnishee  to 
Nonresident  Not  Garnishable.  —  Louisville,  etc., 
R.  Co.  v.  Steiner,  t28  Ala.  353;  G.  M.  Williams 
Co.  v.  Mairs,  72  Conn.  430 ;  Allen  v.  United 
Cigar  Stores  Co.,  (Supm.  Ct.  Tr.  T.)  39  Misc. 
(N.  Y.)  500:  R.  A.  Kelley  Co.  v.  Garvin  Mach. 
Co..  4  Ohio  Dec.  374,  6  Ohio  N.  P.  350  ;  Good- 
hue v.  O'Leary,  17  Quebec  Super.  Ct.  201. 

Debts  Owing  from  Foreign  Corporations  Doing 
Business  in  the  State.  —  In  Strause  v.  ^tna  F. 
Ins.  Co.,  126  N.  Car.  223,  it  was  held  that  an 
indebtedness  owing  from  a  foreign  corporation 
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801.  (4)  Place  of  Payment  as  Affecting  Liability  of  Debt  to  Garnishment. 
—  Sec  notes  1,  3,  4. 

809.  (5)  Debts  Garnishable  Wherever  Garnishee  Could  Be  Sued  by 
Defendant.  — See  note  1. 

8.  Liability  to  Garnishment  as  Affected  by  Title.  —  See  notes  3,  4. 

806.  Sec  note  [. 

807.  10.  Real  Estate  Vested  in  Garnishee.  —  See  note  2. 

Proceeds  of  land  Sold  and  Rents  and  Profits  Received  Therefrom.  —  See  note  3. 
11.  Statutory  Exemptions.  —  See  note  4. 

808.  XI.  Who  May  Be  Summoned  as  Garnishee  —  3.  Husband  or  Wife 
of  Defendant  as  Garnishee.  — •  See  note  8. 

809.  4.  Plaintiff  as  Garnishee.  —  See  notes  1,  3. 


doing  business  in  a  state  to  a  nonresident  of 
such  state  could  not  be  reached  by  garnishment, 
if  no  personal  jurisdiction  is  acquired  over  the 
principal  defendant.  In  this  case  the  court  ap- 
proved Swedish-American  Nat.  Bank  v. 
Bleecker,  72  Minn.  383,  71  Am.  St.  Rep.  492. 

§03.  3.  Minority  Rule.  —  Harris  v.  Balk, 
198  U.  S.  215,  reversing  130  N.  Car.  381  ; 
Greevy  v.  Jacob  Tome  Institute,  132  Fed.  Rep. 
408 ;  E.  L.  Wilson  Hardware  Co.  v.  Anderson 
Knife,  etc.,  Co.,  22  Tex.  Civ.  App.  229  ;  Penn- 
sylvania R.  Co.  v.  Rogers,  52  W.  Va.  450. 

Debts  Owing  from  Foreign  Corporations  Doing 
Business  Within  the  State  to  nonresidents  are 
garnishable.  Pittsburg,  etc.,  R.  Co.  v.  Bartels, 
108  Ky.  216;  Kansas  City,  etc.,  R.  Co.  v.  Parker, 
69  Ark.  401  ;  Goodwin  v.  Claytor,  137  N.  Car. 
224,  107  Am.  St.  Rep.  456.  But  see  Opdyke  v. 
Murphy  Iron  Works,  10  Pa.  Dist.  68.  And 
compare  also  Goodhue  v.  O'Leary,  17  Quebec. 
Super,  Ct.  201  (foreign  corporation  doing  busi- 
ness in  Quebec). 

§04.  1.  Debts  Payable  Without  State.  — 
Bullard  v.  Chaffee,  61  Neb.  83;  Balk  v.  Harris, 
124  N.  Car.  467,  70  Am.  St.  Rep.  606;  R.  A. 
Kelley  Co.  v.  Garvin  Mach.  Co.,  4  Ohio  Dec. 
374,  6  Ohio  N.  P.  350;  Opdyke  v.  Murphy  Iron 
Works,  10  Pa.  Dist.  68;  Pennsylvania  R.  Co.  v. 
Rogers,  52  W.  Va.  450;  Goodhue  v.  O'Leary,  17 
Quebec  Super.  Ct.  201. 

3.  Debts  Payable  Out  of  State  Held  Garnishable. 
—  Tootle  v.  Coleman,  (C.  C.  A.)  107  Fed.  Rep. 
41  ;  Hawley  v.  Hurd,  72  Vt.  122. 

4.  See  Holt  v.  Ladd,  71  Vt.  204. 

§05.  1.  Debts  Garnishable  Wherever  Gar- 
nishee Could  Have  Been  Sued  by  Defendant.  — 
Harris  v.  Balk,  198  U.  S..  215,  reversing  130 
N.  Car.  381  ;  National  F.  Ins.  Co.  v.  Ming, 
(Ariz.  1900)  60  Pac.  Rep.  720  (following  Chi- 
cago, etc.,  Co.  v.  Sturm,  174  U.  S.  710)  ;  Kansas 
City,  etc.,  R.  Co.  v.  Paiker,  69  Ark.  401,  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  801 
et  seq.  See  also  Pittsburg,  etc.,  R.  Co.  v.  Bartels, 
108  Ky.  216;  Rothschild  v.  Knight,  176 
Mass.  48. 

See,  however,  McKinney  v.  Mills,  80  Minn. 
478,  81  Am.  St.  Rep.  278,  disapproving  Harvey  v. 
Great  Northern  R.  Co.,  so  Minn.  405,  and  hold- 
ing that  where  all  of  the  parties  to  an  action 
brought  in  Minnesota,  the  plaintiff,  the  defend- 
ant, and  the  garnishee  are  nonresidents,  none  of 
them  being  within  the  state  except  the  gar- 
nishee, who  is  served  with  summons  while  he 
is  in  the  borders  of  the  state  temporarily  upon 
business,  the  garnishee  process  must  be  dis- 
charged whenever  the  facts  are  brought  to  the 


attention  of  the  court.  In  this  case  the  court 
quotes  numerous  extracts  with  approval  from 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  801- 
805.  See  also  Northwestern  Life,  etc.,  Co.  v. 
Gippe,  92  Minn.  36,  following  McKinney  v. 
Mills,  80  Minn.  ^78,  81  Am.  St.  Rep.  278. 

3.  Property  Must  Belong  to  Defendant.  — 
Hendrickson  v.  Trenton  Nat.  Bank,  81  Mo.  App. 
332;  Stagl  v.  Holland  Bldg.  Co.,  81  Mo.  App. 
620;  Jackson  v.  Coffman,  1 10  Tenn.  271. 

Indebtedness  Belonging  to  Plaintiff.  —  Deve- 
lin  v.  Ford,  19  Pa.  Super.  Ct.  381. 

Money  Belonging  to  Another  Deposited  by 
Defendant  in  His  Own  Name.  —  Stephens  v.  Hig- 
gins,  5  Quebec  Pr.  1. 

Heirs'  Title  to  Property  of  Estate.  —  True- 
heart  v.  Savings,  etc.,  Co.,  (Tex.  Civ.  App. 
1901)  64  S.  W.  Rep.  1003. 

4.  Money  Deposited  by  Agent  as  Agent.  — 
Lindsay  v.  Continental  Nat.  Bank,  82  Mo.  App. 
301  ;  Miller  v.  State,  (Tex.  Civ.  App.  1905)  84 
S.  W.  Rep.  844. 

§06.  1.  Deposit  of  Trust  Funds.  —  Carthage 
First  Nat.  Bank  v.  Moss,  80  Mo.  App.  408. 

Mortuary  Calls  and  Premiums  from  Persons 
Insured  in  Mutual  Insurance  Company.  —  Mutual 
Reserve  Fund  L.  Assoc.  v.  Phelps,  103  Fed. 
Rep.  51S,  reversed  (C.  C.  A.)  112  Fed.  Rep.  453. 

§07.  2.  Fraudulent  Grantee  of  Real  Estate. 
—  Genge  v.  Wachter,  4  N.  W.  Ter.  122. 

3.  Rents  and  Profits  of  Land  Held  in  Trust  and 
Proceeds  if  Sold.  —  Jolls  v.  Keegan,  4  Penn. 
(Del.)  21. 

Equitable  Conversion  by  will  of  land  into  per- 
sonalty will  enable  a  creditor  of  one  entitled 
to  a  share  in  the  proceeds  of  the  land  to  reach 
such  share  by  garnishment  though  there  has 
been  no  actual  conversion.  Weeter's  Estate,  21 
Pa.  Super.  Ct.  241. 

4.  Property  Exempt  from  Execution  or  Attach- 
ment. —  The  fact  that  the  indebtedness  owing 
from  the  garnishee  was  exempt  does  not  render 
a  judgment  charging  him  void.  Hart  v. 
O'Rourke,  151  Ind.  205. 

§0§.  8.  Delaware.  —  The  Married  Woman's 
Act  of  Delaware  (14  Del.  Laws,  c-  550)  does 
not  authorize  a  husband  to  maintain  a  suit 
against  his  wife,  and  therefore  a  wife  cannot 
be  summoned  as  garnishee  at  the  instance  of  a 
creditor  of  the  husband.  Forbes  v.  Thompson, 
2  Penn.  (Del.)  530. 

§09.  1.  Rule  that  Plaintiff  Cannot  Summon 
Himself  as  Garnishee.  —  Ft.  Scott  First  Nat. 
Bank  v.  Elliott,  62  Kan.  764,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  809. 

3.  Plaintiff  Surety  on  Obligation  Sought  to  Be 
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810.  6.  Common  Carriers  —  a.  Property  in  Transit.  —  See  notes  2,  3. 

b.  Property  Not  in  Transit.  — See  notes  5,  6. 

811.  7.  Corporations  —  a.  Private  Corporations.  —  See  note  2. 

b.  Public  Corporations  —  (1)  In  General — (a)  Minority  Rule. — 

See  note  3. 

•813.    (b)  General  Rule. — -See  note  I. 

813.  (2)  Application  of  Rule  to  Specific  Corporations.  —  See  note  1, 

(3)  Right  of  Corporation  to  Waive  Exemption  —  See  note  4. 

814.  See  note  1. 

(4)  Officers  of  Public  Corporations.  —  See  note  3. 

8.  National  and  State  Governments  and  Their  Officials.  —  See  note  6. 

815.  Government  Officials.  —  See  note  I. 

9.  Nonresidents  —  a.  Individuals. — See  note  2. 


Reached.  —  The  fact  that  the  plaintiff  in  gar- 
nishment proceedings  is  a  surety  on  the  obliga- 
tion sought  to  be  reached  by  the  process  does 
not  prevent  his  summoning  as  garnishee  the 
principal  debtor  on  such  obligation.  Turner  v. 
Wade,  (Tex.  Civ.  App.  1898)  48  S.  W.  Rep. 
542- 

§10.  2.  Common  Carrier  Not  Liable  as  Gar- 
nishee for  Property  in  Transit. —  Pittsburgh,  etc., 
R.  Co.  v.  Cox,  (Ind.  App.  1905)  73  N.  E.  Rep. 
120. 

3.  Massachusetts  Rule  —  Qualification.  — ■  In 

Van  Camp  Hardware,  etc.,  Co.  v.  Plimpton,  174 
Mass.  208,  75  Am.  St.  Rep.  296,  it  was  held  that 
though  the  fact  that  property  in  the  hands  of  a 
common  carrier  was  in  transit,  would  not  of 
itself  entitle  the  carrier  to  be  discharged  as 
trustee,  still,  where  at  the  time  of  service  of 
the  writ  the  property  had  been  laden  on  a  ship 
for  the  purpose  of  transportation,  and  the  cost 
of  unloading  it  and  the  loss  which  the  trustee 
would  have  suffered  by  the  delay  in  unloading 
would  have  amounted  to  more  than  the  value 
of  the  property,  it  was  proper  to  discharge  the 
trustee. 

5.  Before  Property  Is  in  Transit.  —  Pittsburgh, 
etc.,  R.  Co.  v.  Cox,  (Ind.  App.  1905)  73  N.  E. 
Rep.  120. 

6.  Carrier  Holding  Goods  After  Transit  Is  Com- 
pleted. —  Pittsburgh,  etc.,  R.  Co.  v.  Cox,  (Ind. 
App.  1905)  73  N.  E.  Rep.  120. 

Interstate  Commerce.  —  Wall  v.  Norfolk,  etc., 
R.  Co.,  52  W.  Va.  485,  94  Am.  St.  Rep.  948. 

§11.  2.  Corporations  Included  in  Term  "  Per- 
sons."—  Franklyn  v.  Taylor  Hydraulic  Air  Com- 
pressing Co.,  68  N.  J.  L.  113. 

Statutory  Provisions  for  Summoning  Corporations 
as  Garnishee.  —  Grinnell  v.  Niagara  F.  Ins.  Co., 
127  Mich.  19,  8  Detroit  Leg.  N.  211;  Johnson 
v.  Bergman,  80  Minn.  73. 

A  Bank  may  be  summoned  as  a  garnishee. 
Eau  Claire  Nat.  Bank  v.  Chippewa  Valley  Bank, 
124  Wis.  520. 

3.  Rule  that  Public  Corporations  Are  Subject  to 
Garnishment.  —  Wilcox  v.  Busiel,  70  N.  H.  626  ; 
Gastonia  v.  McEntee-Petcrson  Engineering  Co., 
131  N.  Car.  359.  See  also  McNamara  v.  Mattei, 
74  Conn.  170.  But  sec  Sherman  v.  Shobe,  94 
Tex.  126. 

§12.  1.  Rule  that  Public  Corporations  Are 
Exempt  from  Garnishment. —  Pringle  v.  Guild,  118 
Fed.  Rep.  655, citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  811,  812;  Sanders  v.  Steele,  124 
Ala.  415;  Duval  County  v.  Charleston  Lumber, 

297 


etc.,  Co.,  45  Fla.  256 ;  Dollar  v.  Allen-Weist 
Commission  Co.,  78  Miss.  274;  Clarksdale  Com- 
press Co.  v.  Caldwell  Co.,  80  Miss.  343,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  812; 
McBain  v.  Rodgers,  (Miss.  1901)  29  So.  Rep. 
91  ;  Ernes  v.  Fowler,  (N.  Y.  City  Ct.  Spec.  T.) 
43  Misc.  (N.  Y.)  603;  Tucker  v.  Pollock,  21 
R.  I.  317.  See  also  Skewes  v.  Tennessee  Coal, 
etc.,  Co.,  124  Ala.  629. 

Minnesota  —  Change  in  Rule.  —  See  Mitchell 
v.  Miller,  (Minn.  1905)  103  N.  W.  Rep.  716 
(overruling  McDougal  v.  Hennepin  County,  4 
Minn.  184). 

§13.  1.  Counties  Not  Liable  to  Be  Summoned 
as  Garnishees.  —  Duval  County  v.  Charleston 
Lumber,  etc.,  Co.,  45  Fla.  256 ;  Sherman  v. 
Shobe,  94  Tex.  126  (approving  Herring-Hall- 
Marvin  Co.  v.  Bexar  County,  16  Tex.  Civ.  App. 
673,  and  doubting  Laredo  v.  Nalle,  65  Tex.  361, 
wherein  a  city  was  held  summonable  as  gar- 
nishee). 

4.  Corporations    May    Waive    Exemption.  — 

Duval  County  v.  Charleston  Lumber,  etc., 
Co.,  45  Fla.  256;  Tone  v.  Shanklin,  no  Iowa 
525  ;  Dollar  v.  Allen-West  Commission  Co.,  78 
Miss.  274. 

Failure  to  Appear  and  Claim  Exemption  from 
being  summoned  as  garnishee  is  not  a  waiver. 
Duval  County  v.  Charleston  Lumber,  etc.,  Co., 
45  Fla.  256. 

§14.  1.  Rule  that  Corporation  Cannot  Waive 
Exemption  Without  Consent  of  Defendant.  —  Sher- 
man v.  Shobe,  94  Tex.  126. 

3.  Officers  of  Public  Corporations.  —  Dollar  v. 
Allen-West  Commission  Co.,  78  Miss.  274; 
Tucker  v.  Pollock.  21  R.  I.  317. 

6.  Federal  and  State  Governments.  — ■  Farmers 
Bank  v.  Ball,  2  Penn.  (Del.)  374;  Keene  v. 
Smith,  44  Oregon  525.  See  also  Beauchemin  v. 
Fournier,  20  Quebec  Super.  Ct.  272. 

§15.  1.  Government  Officials.  —  Farmers  Rank 
v.  Ball,  2  Penn.  (Del.)  374  ;  Keene  v.  Smith,  44 
Oregon  525. 

Statutory  Provisions.  —  Rupcrich  v.  Baehr,  142 
Cal.  190  (Cal.  Code  Civ.  Pro.,  §  710). 

State  Treasurer  Holding  Bonds  of  Foreign  In- 
surance Company.  —  Buck  v.  Guarantors'  Liabil- 
ity Indemnity  Co.,  97  Va.  719,  following  Rollo 
v.  Andes  Ins.  Co.,  23  Gratt.  (Va.)  509,  14  Am. 
Rep.  147. 

2.  Nonresidents  Not  Liable  to  Be  Summoned  as 
Garnishees.  —  R.  A.  Kclley  Co.  v.  Garvin  Mach. 
Co.,  4  Ohio  Dec.  374,  6  Ohio  N.  P.  350  ;  Penn- 
sylvania R.  Co.  v.  Rogers,  52  W.  Va.  450. 
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8  1  <».    See  notes  2,  3. 

b.  Foreign  Corporations  —  (1)  In  General.  —  See  note  4. 
SI  7.    (j)  Corporations  Doing  Business  in  State.  —  See  note  1. 

(3)  Interstate  Corporations.  —  See  note  2. 

10.  Persons  Holding  as  Agents  of  the  Law — a.  In  General.  • — See 


note  4. 
891. 

(5)  Receivers 
8252. 


b.  Particular  Persons  Holding  as  Agents  of  the  Law  — 

General  Rule.  —  See  note  3. 
Order  for  Payment.  ■ —  See  note  3. 
Leave  of  Court.  —  See  note  4. 

Want  of  Jurisdiction  in  Court  Appointing  Receiver.  —  See  note  5. 

(6)  Trustees  Appointed  by  Courts  of  Equity.  — See  note  6. 
894.    (8)  Assignees  in  Insolvency  —  Void  Assignments.  —  See  note  3. 

(9)  Clerks  of  Courts  —  General  Rule.  —  See  note  4. 
893.  Exceptions.- — See  note  I. 

(10)  Sheriffs  and  Similar  Officers  —  (a)  Iu  General  —  General  Rule. — 

See  note  3. 

896.  (b)  Limitation  to  General  Rule.  —  See  note  2. 

897.  See  note  1. 

(c)  Statutory  Changes.  —  See  note  2. 

898.  (d)  Money  and  Property  Taken  from  Prisoners — aa.  General  Rule — After  the 
Prisoner  Has  Been  Convicted.  —  See  note  3. 

899.  (11)  Executors  and  Administrators  —  (a)  In  General.  —  See  notes  I, 
2,  3- 


M6.     2.   Rule  that  Nonresidents  Are  Not 

Exempt.  —  Harris  v.  Balk,  198  U.  S.  215. 

3.  Pennsylvania  R.  Co.  v.  Rogers,  52  W.  Va. 
450,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  815,  816. 

4.  Foreign  Corporations  Not  Summonable  as 
Trustees.  —  R.  A.  Kelley  Co.  v.  Garvin  Mach. 
Co.,  4  Ohio  Dec.  374,  6  Ohio  N.  P.  350  ;  Penn- 
sylvania R.  Co.  v.  Rogers,  52  W.  Va.  450. 

1.  Foreign  Corporations  Doing  Business 
in  State.  —  Ashley  v.  Quintard,  90  Fed.  Rep. 
84  (Ohio  statute);  Goodwin  v.  Claytor,  137 
N.  Qar.  224,  107  Am.  St.  Rep.  456;  Holt  v. 
Ladd,  71  Vt.  204;  Pennsylvania  R.  Co.  v. 
Rogers,  52  W.  Va.  450. 

2.  Interstate  Corporations.  —  Georgia,  etc.,  R. 
Co.  v.  Stollenwerck,  122  Ala.  539. 

4.  Persons  Holding  as  Agents  of  the  Law.  — 
Allen  v.  Gerard.  21  R.  I.  467. 

821 .  3.  Receiver  Not  Liable  to  Be  Summoned 
as  Garnishee.  —  Smith  -'.  People,  93  111.  App. 
135;  Campau  v.  Detroit  Driving  Club,  135 
Mich.  57s,  10  Detroit  Leg.  N.  870. 

Garnishment  Process  Not  Within  Federal  Act 
Authorising  Suits  Against  Receiver.  —  See  Bar- 
don  v.  McCall,  108  Wis.  181. 

A  Garnishment  Summons  Served  on  One  in  His 
Individual  Capacity  does  not  bind  any  property 
or  money  held  by  him  as  a  receiver.  Fleming 
v.  Gillespie,  7  Okla.  430. 

822.  3.  After  Order  for  Payment  —  See  Smith 
v.  People,  93  111.  App.  135. 

4.  Leave  of  Court.  —  Van  Bianchi  v.  Wayne 
Circuit  Judge,  124  Mich.  462;  Yeiser  v.  Cathcrs, 
(Neb.  1903)  97  N.  W.  Rep.  840. 

5.  Want  of  Jurisdiction  in  Court  Appoint- 
ing Receiver.  —  Greene  v.  Williams,  22  R.  I. 

6.  Trustees  Appointed  by  Courts  of  Chancery.  — 
Evan?  v.  Rector.  107  Wis.  286. 

824.    3.  Void  Assignments.  —  Hungerford  v. 


Greengard,  95  Mo.  App.  653 ;  McCord-Brady 
Co.  v.  Mills,  8  Wyo.  258. 

4.  Clerks  of  Court  as  Garnishees.  — ■  Swinnerton 
v.  Oregon  Pac.  R.  Co.,  133  Cal.  417,  56  Pac. 
Rep.  40;  Allen  v.  Gerard,  21  R.  I.  467;  Loftus 
v.  Williams,  24  Tex.  Civ.  App.  393. 

But  it  is  otherwise  if  he  does  not  hold  the 
funds  in  his  possession  by  virtue  ot  his  official 
capacity.  Reid  v.  Walsh,  (Tex.  Civ.  App.  1901) 
63  S.  W.  Rep.  940. 

825.  1.  Termination  of  Suit. —  See  Allen  v. 
Gerard,  21  R.  I.  467  (surplus  of  proceeds  of 
attached  property)  ;  Loftus  v.  Williams,  24  Tex. 
Civ.  App.  393,  following  Pace  v.  Smith,  57 
Tex.  555,  and  Curtis  v.  Ford,  78  Tex.  262,  and 
disapproving  Leroux  v.  Baldus,  (Tex.  1890)  13 
S.  W.  Rep.  1019. 

3.  Sheriffs  Exempt  under  General  Rule.  — 
Farmers  Bank  v.   Ball,   2   Penn.    (Del.)  374. 

Judgment  Confessed  by  Fraud.  —  See  Pitkin  v. 
Burnham,  62  Neb.  385,  89  Am.  St.  Rep.  763. 

826.  2.  Cash  Bail  Received  by  Justice  of  the 
Peace  Without  Authority.  —  See  McAlmond  v. 
Bevington,  23  Wash.  315. 

827.  1.  Surplus  After  Satisfaction  of  Execu- 
tion.— -Farmers  Bank  v.  Ball,  2  Penn.  (Del.) 
374- 

2.  Statutory  Change.  —  Pierce  v.  Commercial 
Invest.  Co.,  30  Wash.  272. 

Where  a  Judgment  in  an  Attachment  Is  Pro- 
cured by  Collusion  between  the  attaching  credit  ir 
and  the  defendant,  and  is  therefore  fraudulent 
as  to  other  creditors  of  the  defendant,  the  latter 
may  reach  the  proceeds  of  the  attached  prop- 
erty in  the  hands  of  the  sheriff  by  garnish- 
ment proceedings.  Stern  v.  Butler,  123  Ala. 
606,  82  Am.  St.  Rep.  146. 

828.  3.  After  Conviction  of  Prisoner. —  Coffee 
v.  Haynes,  124  Cal.  561.  71  Am.  St.  Rep.  99. 

S29.    1.  General  Rule  —  Executors  ani  Ad- 
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830.  (b)  Limitations  to  Bul«  —  Order  for  Distribution  Among  Legatees  and  Distributees. 

—  See  note  2. 

(c)  Statutory  Provisions  for  Summoning  Executors  and  Administrators  as  Garnishees. 

—  See  note  3. 

831.  11.  Agents  of  Principal  Defendant — a.  In  General.  —  See  note  7. 
8355.   c.  Employees  and  Officers  of  Corporations.  —  See  note  2. 

Funds  Held  by  Officer  in  His  Individual  Capacity.  —  See  note  3. 

833.    XII.  General  Liability  of  Garnishee — 1.  In  General.  —  See  note  2. 


ministrators   Not   Subject    to    Garnishment.  — 

Farmers  Bank  v.  Ball,  2  Penn.  (Del.)  374; 
Harris  v.  Kittle,  119  Ga.  29;  Nelson  v.  Stull, 
65  Kan.  589,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  828;  Weekes  v.  Galveston  Gas 
Co.,  22  Tex.  Civ.  App.  245.  But  see  Ladd  v. 
Judson,  174  111.  344. 

829.  2.  Not  Subject  to  Garnishment  for  Inter- 
ests of  Creditors.  —  Farmers'  Bank  v.  Ball,  2 
Penn.  (Del.)  374;  Graham  v.  Fitch,  13  App. 
Cas.  (D.  C.)  569. 

3.  Not  Subject  to  Garnishment  for  Shares  of 
Legatees  and  Distributees. — Orlopp  v.  Schueller, 
72  Ohio  St.  41,  106  Am.  St.  Rep.  583,  citing  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  829. 
Cowpare  Watson's  Estate,  30  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  206. 

§30.  2.  Order  for  Distribution  Among  Lega- 
tees a.nd  Distributees.  — ■  Farmers  Bank  v.  Ball, 
2  Penn.  (Del.)  374;  Radeke  Brewing  Co.  v. 
Granger.  10 1  111.  App.  599. 

3.  Statutory  Provisions. —  Smith  v.  Gilbert,  71 
Conn.  149,  71  Am.  St.  Rep.  163;  Hatch  v. 
Boucher,  77  Conn.  347  (statutory  prohibition, 
Conn.  Gen.  Stat.  1902,  §  881)  ;  Brown  v.  Wiley, 
107  Ga.  85  ;  Jewett  v.  Morrison,  175  Mass.  161  ; 
Sampsell  Sampsell,  9  Ohio  Cir.  Dec.  510, 
17  Ohio  Cir.  Ct.  455;  Gallagher's  Estate,  8  Pa. 
Dist.  699. 

Garnishment  Against  Executor  or  Administra- 
tor. —  Radeke  Brewing  Co.  v.  Granger,  101  111. 
App.  599. 

831.    7.  Agent  Summonable  as  Garnishee. — 

Hluthentha!  v.  Silverman,  113  Ga.  102. 

An  Attorney  to  whom  money  is  given  to  be 
paid  to  another  may  be  summoned  as  garnishee 
at  the  instance  of  creditors  of  the  latter. 
Grieves  v.  Keane,  23  R.  I.  136. 

2.  The  Secretary  and  Treasurer  of  a 
corporation  was  held  not  to  be  summonable  as 
a  garnishee.  Macon  Nav.  Co.  v.  Schofield.  1  1  t 
Ga.  881. 

3.  Officer  Holding  Funds  of  Corporation  in  In- 
dividual Capacity.  —  Thus,  where  the  treasurer 
of  a  corporation  transfers  funds  of  the  corpo- 
ration to  his  individual  account,  he  may  be 
summoned  as  garnishee  with  respect  thereto  at 
the  instance  of  the  creditors  of  the  corporation. 
Little  v.  New  Hampshire  Press  Assoc.,  71  N. 
H.  .126. 

2.  Liability  of  Garnishee  Fixed  by  His 
Liability  to  Defendant  —  England.  —  Spence  v. 
Coleman,  (1901)  2  K.  B.  199. 

Canada.  —  Genge  v.  Wachter,  4  N.  W.  Ter. 
122. 

United  States.  —  Daugherty  v.  Bogy,  (C.  C. 
A.)  104  Fed.  Rep.  938;  Allen  v..  Oilman,  137 
Fed.  Rep.  136. 

Alabama.  —  Steiner  v.  Birmingham  First  Nat. 
Bank,  127  Ala.  595:  Skewes  v.  Tennessee  Coal, 
etc.,  Co.,  124  Ala.  629. 


Arkansas.  —  St.  Louis  Southwestern  R.  Co.  v. 
Gate  City  Co-operative  Grocery  Co.,  70  Ark.  10. 

Delaware.  —  Forbes  v  .  Thompson,  2  Penn. 
(Del.)  530;  Netter  v.  Stoeckle,  4  Penn.  (Del.) 
345- 

District  of  Columbia.  — •  Graham  v.  Fitch,  13 
App.  Cas.  (D.  C.)  569. 

Illinois. — ■  Supreme  Sitting,  etc.  v.  Grigsby, 
178  111.  57  ;  Hibernian  Banking  Assoc.  v.  Morri- 
son, 188  111.  279,  affirming  88  111.  App.  230:1 
Fanning  v.  Smith,  84  111.  App.  77  ;  State  Bank 
v.  Boyesen,  87  111.  App.  539 ;  Bank  of  Com- 
merce v.  Franklin,  88  111.  App.  198,  90  111. 
App.  91. 

Kentucky. —  Potter  v.  Skiles,  114  Ky.  141, 
modifying  114  Ky.  132. 

Massachusetts.  — Van  Camp  Hardware,  etc., 
Co.  v.  Plimpton,  174  Mass.  208,  75  Am.  St. 
Rep.  296;  Cummins  v.  Christie,  179  Mass.  74, 
88  Am.  St.  Rep.  357. 

Mississippi.  —  Chainberlin-Hunt  Academy  v. 
Port  Gibson  Brick,  etc.,  Co.,  80  Miss.  517. 

Missouri.  —  Griebel  v.  Imboden,  158  Mo.  632; 
Stevenson  v.  McFarland,  162  Mo.  159;  Wilson 
v.  Hobbs,  73  Mo.  App.  656  ;  Sands  v.  Berkley, 
83  Mo.  App.  259;  Reid  v.  Mercurio,  91  Mo. 
App.  673 ;  Young  v.  Princeton  Bank,  97  Mo. 
App.  576. 

Nebraska.  —  Cahn  v.  Carpless  Co.,  61  Neb.  512. 

New  Hampshire.  —  Wallace  v.  Glasgow  In- 
vest. Co.,  68  N.  H.  188;  Corning  v.  Records, 
69  N.  H.  390,  76  Am.  St.  Rep.  178;  Newport 
First  Nat.  Bank  v.  Hunton,  70  N.  H.  224. 

New  Mexico.  —  Field  v.  Sammis,  (N.  Mex. 
1903)  73  Pac.  Rep.  617. 

North  Carolina.  —  Gastonia  v.  McEntee- 
Peterson  Engineering  Co.,  131  N.  Car.  359; 
Goodwin  v.  Claytor,  137  N.  Car.  224,  107  Am. 
St.  Rep.  456. 

Oklahoma.  —  Williamson  v.  Oklahoma  Nat. 
Bank,  7  Okla.  621. 

Pennsylvania.  —  Martin  v.  Throckmorton,  15 
Pa.  Super.  Ct.  632. 

Tennessee.  —  Crudgington  v.  Hogan,  105 
Tenn.  448. 

Texas.  —  Ragsdale  v.  Groos,  (Tex.  Civ.  App. 
1899)  51  S.  W.  Rep.  256;  Trucheart  v.  Savings, 
etc.,  Co.,  (Tex.  Civ.  App.  1901)  64  S.  W.  Rep. 
1003. 

lYnshington.  - —  Mc Almond  v.  Bevington,  23 
Wash.  315. 

Wisconsin.  —  Southwestern  Land  Co.  v.  Ellis, 
104  Wis.  445  ;  Bardon  v.  McCall,  108  Wis.  181  ; 
Grimsrud  v.  Linlcy,  109  Wis.  632;  Becker  if. 
Backer,   1  1 2  Wis.  24. 

Where  a  debtor  of  the  principal  defendant 
placed  money  in  the  hands  of  his  agent  to  be 
paid  over  to  the  defendant,  the  agent  is  not 
chargeable  as  garnishee  at  the  suit  of  the  cred- 
itors of  the  defendant.  Hussa  v.  Sikorski,  101 
Wis.  131. 
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SIM.     Contract  Rights  of  Garnishee  Not  Impaired.  —  See  note  I. 
S3.».    3.  As  Determined  by  Circumstances  Existing  at  Time  of  Service  of 
Garnishment      General  Rule.  —  See  notes  I,  2. 

Minority  Rule.  —  See  note  3. 
After  Disclosure.  —  See  note  I. 

4.  Discharge  of  Garnishee's  Liability  to  Defendant  Before  Service  of 

Writ.  —  See  note  2. 

838.  5.  Liability  of  Garnishee  for  Interest  —  a.  To  Plaintiff  —  (2) 
Interest  During  Time  Following  Service  of  Writ.  —  See  note  3. 

Garnishee  Assuming  Attitude  of  Litigant.  —  See  note  5. 

839.  b.  T()  THE  DEFENDANT  —  Interest  Recoverable  as  Damages  for  Detention  of 
Money.  —  See  note  I. 

8 IO.  6.  Character  of  Possession  Necessary  to  Charge  Garnishee  —  a.  In 
General.  —  See  note  3. 

841.  b.  Control  Must  Be  Independent  of  Defendant.  —  See 
note  1. 

c.  Personal  Custody.  —  See  note  2. 

Possession  Through  Agent.  —  See  note  3. 


Property   Received  in  Payment  of  Debt.  — 

Sloman  v.  Goebel  Brewing  Co.,  1 1 8  Mich.  442. 

Trustee  as  Garnishee.  —  Fidelity  Trust  Co.  v. 
New  York  Finance  Co.,  (C.  C.  A.)  125  Fed. 
Rep.  275. 

Want  of  Consideration. —  VVillingham  Sash,  etc., 

Co.  v.  Drew,  117  Ga.  850. 
§34.    1.   Contract  Rights  of  Garnishee  Not 

Impaired.  —  Simmons  Hardware  Co.  v.  Baker, 
(Mich.  1905)  103  N.  W.  Rep.  529;  Wall  v.  Nor- 
folk, etc.,  R.  Co.,  52  W.  Va.  485,  94  Am.  St. 

Rep.  948. 

Building  Contract.  —  Cunningham  Lumber 
Co.  v.  New  York,  etc.,  R.  Co.,  77  Conn.  628. 

H'-ir>.  1.  Garnishee  Not  Liable  for  Property 
Coming  into  His  Hands  After  Service  of  Writ.  — 

SwoiTord  Bros.  Dry-Goods  Co.  V.  John  S.  Brit- 
tain  Dry-Goods  Co.,  9  Kan.  App.  I. 

The  rule  that  a  garnishee  cannot  be  charged 
with  regard  to  property  which  comes  into  his 
possession  after  the  service  of  the  writ  upon 
him  does  not  apply  where  the  garnishee  had  in 
his  possession  stock  belonging  to  the  defendant 
at  the  time  of  the  service  of  the  writ,  and  subse- 
quent to  such  service  the  corporation  was  dis- 
solved and  its  assets  distributed  ratably  amongst 
its  stockholders  so  as  to  prevent  the  garnishee 
from  being  charged  for  the  proceeds  so  received. 
Cooley  v.  Janes,  (Kan.  1905)  80  Pac.  Rep. 
506. 

Where  an  Executor  or  Administrator  Is  Sum- 
moned as  Trustee  at  the  suit  of  the  creditors  of 
a  legatee,  his  liability  is  not  confined  to  prop- 
erty in  his  possession  at  the  time  of  the  service 
of  the  trustee  process  upon  him.  Jewett  v. 
Morrison,  175  Mass.  161. 

2.  Garnishee  Not  Liable  for  Indebtedness  In- 
curred After  Service.  —  Wallace  v.  Singer  Mfg. 
Co.,  12  S.  Dak.  168.  But  see  Goodwin  v.  Clay- 
tor,  137  N.  Car.  224,  107  Am.  St.  Rep. 
456. 

3.  Minority  Rule.  —  Dinkins  v.  Crunden-Mar- 

tin  Woodenware  Co.,  99  Mo.  App.  310:  Pawnee 
City  First  Nat.  Bank  v.  Manning,  (Neb.  1901) 
95  N.  W.  Rep.  1128;  Gallagher  v.  Pugh,  (Tex. 
Civ.  App.  1902)  66  S.  W.  Rep.  118. 

1.  After  Disclosure.  --Medley  v.  Ameri- 
can Radiator  Co.,  27  Tex.  Civ.  App.  384  ;  Dar- 


lington-Miller Lumber  Co.  v.  National  Surety 
Co.,  35  Tex.  Civ.  App.  346. 

After  Judgment  Against  the  Garnishee  he  can- 
not be  held  liable  for  moneys  of  the  defendant 
subsequently  coming  into  his  hands.  Importers', 
etc.,  Nat.  Bank  v.  Lyons,  8  Pa.  Dist.  675. 

2.  Discharge  of  Garnishee's  Liability  Before 
Service  of  Writ. —  Henkle  v.  Bi-Metallic  Bank,  13 
Colo.  App.  410;  Abbott  v.  Dane  wood,  115  Ga. 
651  ;  Odum  v.  Macon,  etc.,  R.  Co.,  118  Ga.  792; 
Kemp  v.  Northern  Trust  Co.,  108  111.  App.  242; 
Young  v.  Princeton  Bank,  97  Mo.  App.  576; 
Blom-Collier  Co.  v.  Martin,  98  Mo.  App.  596  ; 
Robertson  v.  Robertson,  37  Oregon  339  ;  Austin 
Nat.  Bank  v.  Bergen,  (Tex.  Civ.  App.  1899)  48 
S.  W.  Rep.  743  ;  Harris  v.  Cardingley,  16 
Quebec  Super.  Ct.  501. 

Stoppage  of  Payment  of  Check. —  The  garnishee 
is  not,  however,  under  any  obligation  to  stop 
payment  upon  his  check  given  in  payment  prior 
to  the  service  of  the  writ,  and  cannot  be 
charged  for  failure  to  do  so.  Prewitt  v.  Brown, 
101  Mo.  App.  254.  See  also  Edmunds  v.  Ed- 
munds, (1904)  P.  362. 

Proof  of  Payment  Prior  to  Service  of  Writ.  — 
Altona  v.  Dabney,  37  Oregon  334. 

§3§.  3.  Interest  Allowable  Only  as  Damages 
—  Garnishee  Held  Not  Liable.  —  Barnes  v.  Bam- 
berger, 196  Pa.  St.  123  ;  Eau  Claire  Nat.  Bank 
V.  Chippewa  Valley  Bank,  124  Wis.  520. 

5.  Garnishee  Assuming  Attitude  of  Litigant.  — 
Stephens  v.  Pennsylvania  Casualty  Co.,  135 
Mich.  189. 

§39.  1.  Garnishment  Proceedings  Stay  Run- 
ning of  Interest  as  Damages. —  Chicago,  etc.,  R. 
Co.  v.  Moran,  187  111.  316.  affirming  85  111.  App. 
543  ;  Barnes  v.  Bamberger,  196  Pa.  St.  123. 

§40.    3.  Walcott  v.  Richman,  94  Me.  364. 

§41.  1.  Property  in  Safe  Deposit  Vault.— 
Trowbridge  v.  Spinning,  23  Wash.  48,  83  Am. 
St.  Rep.  806. 

2.  A  Distilling  Company  in  whose  name  a 
warehouse  is  bonded  may  be  charged  as  gar- 
nishee with  r.espect  to  whiskey  stored  therein, 
as  the  company  alone  can  withdraw  the  whiskey. 
Roudebush  v,  Hollis,  21  Pa.  Co.  Ct.  324. 

3.  Possession  Through  Agents.— Westheimer 
v.  Giller,  84  Mo.  App.  122. 
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841.  d.  Legal  Right  to  Take  Possession.  —  See  note  4. 

842.  e.  Manner  in  Which  Possession  Was  Acquired.  —  See 
notes  2,  3. 

7.  Liability  as  Affected  by  Events  Occurring  After  Service  of  Writ 

a.  In  General. — -See  notes  4,  5. 

843.  b.  Payment  and  Surrender  of  Property  by  Garnishee —  (1) 
In  General.  —  See  notes  2,  3. 

(2)  Ignorance  of  Garnishee  as  to  Service  of  Writ.  —  See  note  4. 

844.  See  note  1. 

Payment  by  Agent  of  Garnishee.  —  See  note  2. 

(4)  Ignorance  of  Defendant' s  Right  to  Funds  or  Property  in  Hands 
of  Garnishee.  —  See  note  4. 

(5)  Payment  or  Surrender  of  Property  under  Legal  Coercion.  —  See 

note  5. 

845.  8.  Liability  Limited  by  Amount  of  Plaintiff  's  Claim  Against  Defendant. 
—  See  note  1. 


841.  4.  Legal  Right  to  Take  Possession.  —  See 
Avery  v.  Monroe,  172  Mass.  132,  70  Am.  St. 
Rep.  250,  where  an  assignee  for  benefit  of 
creditors  was  held  chargeable  as  trustee  though 
he  had  not  taken  actual  possession  of  the 
property  assigned. 

§42.  2.  Manner  in  Which  Possession  Was 
Acquired  Immaterial.  —  Van  Camp  Hardware, 
etc.,  Co.  v.  Plimpton,  174  Mass.  208,  75  Am.  St. 
Rep.  296. 

Money  Taken  from  the  Defendant  When  Drunk 

for  safe  keeping  and  without  collusion  with  the 
garnishing  creditor  may  be  reached  by  garnish- 
ment.   Canning  v.  Knights,  71  N.  H.  404. 

3.  Possession  Acquired  by  Collusion  with  Garnish- 
ing Creditor. —  See  Canning  v.  Knights,  71  N.  H. 
404,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  842. 

4.  Subsequent  Contracts  Between  Garnishee  and 
Defendant.  —  Little  Rock  Traction,  etc.,  Co.  v. 
Wilson,  66  Ark.  582  ;  Citizens'  Gen.  Electric  Co. 
"'.  American  Electric  Works,  (Ky.  1900)  55  S. 
W.  Rep.  1078;  Chamberlain  Banking  House  v. 
Reliance  Ins.  Co.,  59  Neb.  195 ;  Eddington  v. 
Matthews,  (Tenn.  Ch.  1899)  53  S.  W.  Rep.  1099. 

5.  Self-disseqping  Admissions  by  the  Principal 
Debtor,  made  after  the  service  of  the  writ  of 
garnishment,  are  not  admissible  in  favor  of  the 
garnishee  and  against  the  plaintiff  in  garnish- 
ment. Phenix  Ins.  Co.  v.  Jacobs,  23  Ind.  App. 
510. 

§  13.    2.  Surrender  of  Property  to  Defendant.  — 

Dunning  v.  Baily,  120  Iowa  729;  Weaver  v. 
Irons,  129  Mich.  368;  Westheimer  v.  Giller,  84 
Mo.  App.  122;  Martin  v.  Throckmortcn,  15  Pa. 
Super.  Ct.  632  ;  Holloway  Seed  Co.  v.  City  Nat. 
Bank,  92  Tex.  189;  Eidemiller  v.  Elder,  32 
Wash.  605. 

3.  Payment  of  Indebtedness. —  Fitzgerald  Mili- 
tary Band  v.  Colony  Bank,  115  Ga.  790;  Mag- 
gard  v.  Asher,  (Ky.  1904')  82  S.  W.  Rep.  1002: 
Hyde  7'.  Chadwick,  132  Mich.  270,  9  Detroit 
Leg.  N.  616;  Farmers',  etc.,  Nat.  Bank  v. 
Mosher,  (Neb.  1903)  94  N.  W.  Rep.  1003; 
Bixby  v.  Whitcomb.  69  N.  H.  646:  Pieffer  v. 
Campeau,  5  Quebec  Pr.  135;  Montamhault  v. 
Lapointe,  23  Quebec  Super.  Ct.  413. 

Payment  Pending  Appeal  from  Judgment  Dis- 
charging Garnishee.  —  Stephens  v.  Willis,  (Ky. 
1899)  51  S.  W.  Rep.  9;  Stannard  v.  Youmans. 


no  Wis.  375,  following  Maxwell  v.  New  Rich- 
mond Bank,  101  Wis.  286,  70  Am.  St.  Rep.  026. 

Gratuitous  Payment.  —  Where  the  principal 
defendant  had  no  legal  or  enforceable  claim 
against  the  garnishee,  the  fact  that  after  the  ser- 
vice of  the  writ  of  garnishment  the  garnishee 
makes  a  gratuitous  payment  to  the  defendant 
will  not  impose  any  liability  upon  him.  Steiner 
v.  Birmingham  First  Xat.  Bank,  127  Ala.  595. 

4.  Payment  in  Ignorance  of  Service  of  Writ  — 
Service  on  Agent  of  Garnishee. —  See  Montreal 
Bank  v.  Clark,  108  111.  App.  163  (neglect  of 
branch  bank  to  notify  principal  of  service  of 
writ). 

§44.  1.  Service  of  Writ  at  Place  of  Abode  of 
Garnishee.  —  Contra,  Montambault  v.  Lapointe, 
23  Quebec  Super.  Ct.  413. 

2.  Payment  by  Agent  of  Garnishee.  —  It  is  the 

duty,  however,  of  a  garnishee,  who  has  money 
or  other  property  subject  to  garnishment  in  his 
hands  or  within  his  control  at  the  time  of  the 
service  of  the  writ  upon  him,  to  exercise  reason- 
able diligence  to  prevent  the  payment  of  such 
money  or  the  delivery  of  such  property  to  such 
debtor  by  any  agent  of  his.  Binkley  v.  Clay,  112 
111.  App.  332. 

4.  Ignorance  of  Defendant's  Right  to  Property 
or  Funds  in  Possession  of  Garnishee.  —  Pittsburgh, 
etc.,  R.  Co.  v.  Cox,  (Ind.  App.  1905)  73  N.  E. 
Rep.  120. 

6.  Payment  or  Surrender  of  Property  under  Legal 
Coercion.  —  Harris  v.  Cordingley.  16  Quebec 
Suner.  Ct.  501. 

§45.  1.  Liability  Limited  by  Amount  of  Plain- 
tiffs Claim  Against  Defendant. —  Henkle  v.  Bi- 
Metallic  Bank,  13  Colo.  App.  410:  Pace  v.  J.  S. 
Merrill  Drug  Co.,  2  Indian  Ter.  218:  Cleveland 
v.  Spencer,  (Tex.  Civ.  App.  1899)  50  S.  W. 
Ren.  405. 

Judgment  Against  Defendant  Essential  to  Charge 
Garnishee.  —  Norman  v.  Poole,  70  Ark.  127; 
Americus  Grocery  Co.  v.  Link,  116  Ga.  813/; 
Dent  v.  Dent,  118  Ga.  853;  Bank  of  Commerce 
v.  Franklin.  88  111.  App.  108:  Levis-Zukoski 
Mercantile  Co.  v.  Exchange  Nat.  Bank,  63  Kan. 
550:  Hauptman  V.  Richards.  85  Mo.  App.  188. 

Judgment  agiinst  the  garnishee  should  not  be 
rendered  until  after  judgment  against  the  de- 
fendant. Burton  v.  Frame,  (Del.  1904)  58  Atl. 
Rep.  804. 
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845.  XIII  Garnishee's  Right  of  Set-off,  Recoupment,  and  Retainer  — 

1.  Right  of  Set-off    a.  In  General  — See  note  3. 

846.  b.  What  May  Be  Subject  of  Set-off  — (i)  In  General '.  —  See 

note  2. 

MS.  (6)  Mutuality.  —  See  note  7. 

H.IO.  XIV.  Defenses  Available  to  Garnishee  —  1.  In  General.  —  See 

note  3. 

853.  2.  Irregularities  in  Proceedings  —  a.  Garnishment  under  Attach- 

MENT  —  Irregularities  Affecting  Jurisdiction.  —  See  note  2. 

853.     Irregularities  Not  Affecting  Jurisdiction.  —  See  note  I. 

b.  Garnishment  in  Aid  of  Execution.  —  See  note  2. 
H54.    See  note  I. 

3.  Defendant's  Exemption  Rights   as  Defense  —  General  Rule.  —  See 

note  3. 

HAS.     Minority  Rule.  —  See  note  1 . 

XV.  Duty  of   Garnishee  to  Defendant  —  1  In  General.  —  See 

notes  2,  4. 


§45.  3.  Right  of  Set-off.  —  Daugherty  v.  Bogy, 
(CCA.)  104  Fed.  Rep.  938  ;  Henry  v.  McNa- 
mara,  124  Ala.  412  ;  Jefferson  County  Sav.  Bank 
v.  Nathan,  138  Ala.  342,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  845  ;  Bank  of  Com- 
merce v.  Franklin,  90  111.  App.  91  ;  Williams  v. 
West  Chicago  St.  R.  Co.,  101  111.  App.  291, 
affirmed  199  111.  57;  Van  Camp  Hardware,  etc., 
Co.  v.  Plimpton,  174  Mass.  208,  75  Am.  St. 
Rep.  296 ;  Wilson  v.  Fleming,  1  Ont.  L.  Rep. 
599- 

846.  2.  Set-off  Allowable  as  Against  Defend- 
ant.—  Martin  v.  Throckmorton,  15  Pa.  Super. 

Ct.  632. 

A  Garnishee  Will  Not  Be  Allowed  to  reduce  his 
liability  by  using  as  a  set-off  a  claim  against  the 
defendant,  which  by  reason  of  his  agreement 
was  not  to  be  used  in  such  reduction.  Stephens 
v.  Cox,  124  Ala.  448. 

§4§.  7.  Personal  Representative  as  Garnishee 
Setting  Off  Individual  Claim.  —  An  administrator 
summoned  as  garnishee,  at  the  instance  of 
creditors  of  a  legatee,  cannot  set  off  an  indebt- 
edness owing  by  such  legatee  to  him  individu- 
ally.   Howe  v.  Howe,  97  Me.  422. 

§50.  3.  Defenses  Available  Against  Defendant. 
—  Forbes  v.  Thompson,  2  Penn.  (Del.)  530; 
Netter  v.  Stoeckle,  4  Penn.  (Del.)  345;  Hilliard 
V.  Enders,  196  Pa.  St.  587  ;  Willis  v.  Curtze,  203 
Pa.  St.  111. 

Title  or  Claim  of  a  Third  Person  may  be  set  up 

by  garnishee.  Curtis  v.  Parker,  136  Ala.  217; 
Hawley  v.  Hurd,  72  Vt.  122.  See  also  Crudg- 
ington  v.  Hogan,  105  Tenn.  448. 

The  garnishee  may  show  that  the  property 
belongs  to  or  the  indebtedness  is  payable  to  a 
third  person,  though  such  third  person  after 
obtaining  leave  fails  to  intervene.  Corning  v. 
Records,  69  N.  H.  390,  76  Am.  St.  Rep.  178. 

A  warehouseman  summoned  as  garnishee  may 
show  a  prior  transfer  by  the  defendant  of 
negotiable  warehouse  receipts.  Adamson  v. 
Frazier,  40  Oregon  273. 

Claim  of  Third  Person  to  Money  Deposited  with 
Garnishee.  —  Lindsay  v.  Continental  Nat.  Bank, 
82  Mo.  App.  301. 

Unsuccessful  Prior  Garnishments.  —  A  garnishee 
cannot  set  up  in  defense  to  his  own  liability 
the  fact  that  the  plaintiff  had  unsuccessfully  at- 


tempted by  other  garnishment  writs  to  secure 
the  satisfaction  of  his  judgment.  Brown  v. 
Preston,  (Ky.  1899)  48  S.  W.  Rep.  974. 

$52.  2.  Garnishment  under  Attachment  — 
Irregularities  Affecting  Jurisdiction. — -Iroquois 
Furnace  Co.  v.  Wilkin  Mfg.  Co.,  181  111.  582; 
State  Bank  v.  Thweatt,  m  111.  App.  599;  Mc- 
Kinney  v.  Mills,  80  Minn.  478,  81  Am.  St.  Rep. 
278;  Hauptman  v.  Richards,  85  Mo.  App.  188; 
Phcenix  Bridge  Co.  v.  Street,  9  Okla.  422 ; 
Smith,  etc.,  Co.  v.  Mutual  F.  Ins.  Co.,  110  Wis. 
602. 

§53.  1.  Irregularities  Not  Affecting  Juris- 
diction. —  Iroquois  Furnace  Co.  v.  Wilkin  Mfg. 
Co.,  181  III.  582;  Cross  v.  Standard  Granite  Co. 
Quarries,  9  Pa.  Dist.  557;  Seymour  v.  Fulton, 
9  Pa.  Dist.  61 1. 

2.  Garnishment  in  Aid  of  Execution  —  Jurisdic- 
tional Defects.  —  Phillips  v.  Wait,  105  Ga.  848; 
London  Guarantee,  etc.,  Co.  v.  Mosness,  98  111. 
App.  651  ;  Hedrix  v.  Hedrix,  103  Mo.  App.  40. 

§54.  1.  Defects  Not  Affecting  Jurisdiction. — 
—  Artope  v.  Macon,  etc.,  R.  Co.,  no  Ga.  346; 
Reid  v.  Mercurio,  91  Mo.  App.  673;  Patterson 
v.  Seeton,  19  Tex.  Civ.  App.  430;  Hyde  v. 
Baker,  26  Tex.  Civ.  App.  287. 

When  Suit  Undefended  by  Principal  Debtor.  — 
Doak  v.  Stahlman,  (Tenn.  Ch.  1899)  58  S.  W. 
Rep.  741. 

3.  Rule  that  Garnishee  May  Set  Up  Defendant's 
Exemption  Rights.  —  Armour  Packing  Co.  v. 
Wynn,  119  Ga.  683;  Choquette  v.  Ford,  178 
Mass.  6.  See,  however,  Seitz  v.  Starks,  136 
Mich.  90.  10  Detroit  Leg.  N.  978. 

§55.  1.  Rule  that  Garnishee  Cannot  Set  Up  De- 
fendant's Exemption  Rights.  —  Dinkins  v.  Crun- 
den-Martin  Woodenware  Co.,  99  Mo.  App.  310, 
fnlloiving  Osborne  v.  Schutt,  67  Mo.  712. 

2.  Notice  to  Defendant  of  Garnishment.  —  Na- 
tional F.  Ins.  Co.  v.  Ming,  (Ariz.  1900)  60  Pac. 
Rep.  720.  But  see  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Donald, 112  111.  391;  Stewart  v.  Northern 
Assur.  Co.,  45  W.  Va.  734. 

Where  a  creditor  is  summoned  as  garnishee 
in  a  foreign  state,  it  is  his  duty  to  notify  the 
defendant  in  the  garnishment  proceedings  who 
is  not  personally  served  with  notice  that  he  has 
been  summoned  as  garnishee,  so  as  to  enable  the 
defendant  to  have  an  opportunity  to  defend  the 
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855.  2.  Duty  of  Garnishee  in  Regard  to  Defendant's  Exemption  Rights.  — 

See  note  6. 

856.  Ineffectual  Claim  of  Exemption  by  Defendant.  —  See  note  4. 
Ineffectual  Claim  of  Exemption  by  Garnishee.  —  See  note  5- 

857.  XVI.  Assignments  by  Defendant  —  1.  In  General  —  a.  Prior 
Assignments.  —  See  note  3. 

858.  b.  Subsequent  Assignments.  —  See  notes  1,  2. 

Assignments  of  Negotiable  Paper  Before  Maturity.  —  See  note  3' 


claim  of  the  garnishing  plaintiff.  Harris  v. 
Balk,  198  U.  S.  215. 

855.  4.  Not  Required  to  Defend  Main  Action. 

—  Baltimore,  etc.,  R.  Co.  v.  Adams,  159  Ind. 
688. 

6.  Garnishee  Required  to  Interpose  Exemption 
Rights  to  Defendant. —  In  re  Beals,  116  Fed. 
Rep.  530,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  855;  Baltimore,  etc.,  R.  Co.  v. 
McDonald,  112  111.  App.  391;  Rumbold  v.  Su- 
preme Council  Royal  League,  206  111.  513  (re- 
versing 103  111.  App.  596)  ;  Laurel  v.  Turner, 

80  Miss.  530 ;  Day  v.  Burnham,  82  Mo.  App. 
538- 

856.  4.  Ineffectual  Claim  of  Exemption  by 
Defendant.  —  Cunningham  v.  Kansas  City,  etc., 
R.  Co.,  60  Kan.  268.  See  also  Hart  v. 
O'Rourke,  151  Ind.  205. 

5.  Ineffectual  Claim  of  Exemption  by  Garnishee. 
■ —  Baltimore,  etc.,  R.  Co.  v.  Adams,  159  Ind. 
688. 

857.  3.  Prior  Assignment  Takes  Precedence 

of  Subsequent  Garnishment  —  England.  —  Ed- 
munds v.  Edmunds,  (1904)  P.  362. 

Canada.  —  Wilson  v.  Fleming,  1  Ont.  L. 
Rep.  599;  Ex  p.  Black,  34  N.  Bruns.  638. 

Alabama.  —  Norwood  v.  Voorhees,  129  Ala. 
314. 

Colorado.  —  American  Nat.  Bank  v.  Barnard, 
15  Colo.  App.  1 10. 

Georgia.  —  Walton  v.  Horkan,  112  Ga.  814, 

81  Am.  St.  Rep.  77,  citing  14  Am.  and  Eng. 
Encyc.  of  l^w  (2d  ed.)  857;  Hargett  v.  Mc- 
Cadden,  107  Ga.  773  ;  Akers  v.  Jefferson  County 
Sav.  Bank,  120  Ga.  1066. 

Illinois.  —  Williams  v.  West  Chicago  St.  R. 
Co.,  199  111.  57;  Harrington  v.  Marseilles  First 
Nat.  Bank,  85  111.  App.  212;  Commercial  Nat. 
Bank  -'.  Kirkwood,  85  111.  App.  235,  affirmed 
:84  111.  139. 

Iowa.  —  Seymour  v.  Aultman,  109  Iowa  297  ; 
Tone  v.  Shankland,  110  Iowa  525;  Ruthven  v. 
Clarke,  109  Iowa  25;  Sioux  City  First  Nat. 
Bank  v.  Stone,  (Iowa  1902)  91  N.  W.  Rep. 
1076;  Kerr  v.  Kennedy,  119  Iowa  239;  O'Melia 
v.  Hoffmeyer,  119  Iowa  444;  Bolton  v.  Bailey, 
122  Iowa  729. 

Maine.  —  Walcott  v.  Richman,  94  Me.  364  ; 
Harlow  v.  Bartlett,  96  Me.  294,  90  Am.  St.  Rep. 
346;  Meserve  v.  Nason,  96  Me.  412;  Howe  v. 
Howe,  97  Me.  422;  Mace  v.  Richardson,  (Me. 
1 90s)  60  Atl.  Rep.  701. 

Michigan.  —  Merchants'  Nat.  Bank  v.  Barrett, 
122  Mich.  650. 

Minnesota.  —  Smith  v.  Meyer,  84  Minn.  455  ; 
Peterson  v.  KnuutUa,  (Minn.  190s)  102  N.  W. 
Rep.  368. 

Missouri.  —  Hendrickson  v.  Trenton  Nat. 
Bank,  81  Mo.  App.  332;  Hax  v.  Acme  Cement 
Plaster  Co.,  82  Mo,  App.  447;  Whiteside  v. 


Long- Acre,  88  Mo.  App.  168;  Young  v.  Prince- 
ton Bank,  97  Mo.  App.  576;  Alexander  v. 
Wade,  106  Mo.  App.  141. 

Nebraska.  —  Cahn  v.  Carpless  Co.,  61  Neb. 
512;  Farmers',  etc.,  Nat.  Bank  v.  Mosher,  (Neb. 
1904)  100  N.  W.  Rep.  133. 

New  Hampshire. — Wallace  v.  Glasgow  In- 
vest. Co.,  68  N.  H.  188;  Glauber  Mfg.  Co.  v. 
Voter,  71  N.  H.  68;  Dole  v.  Farwell,  72  N.  H. 
183. 

North  Dakota.  —  Roberts  v.  Fargo  First  Nat. 
Bank,  8  N.  Dak.  474. 

Rhode  Island.  —  Westminster  Bank  v.  Ather- 
ton,  24  R.  I.  334. 

Tennessee.  —  Crudgington  v.  Hogan,  105 
Tenn.  448. 

Texas.  —  Ragsdale  v.  Groos,  (Tex.  Civ.  App. 
1899)  51  S.  W.  Rep.  256;  New  York  L.  Ins.  Co. 
v.  Patterson,  35  Tex.  Civ.  Ar>p.  447. 

Vermont.  —  Parker  "'.  Parker,  71  Vt.  387. 
See  also  Crampton  v.  McBain,  71  Vt.  242. 

Virginia.  —  Mack  Mfg.  Co.  v.  Smoot,  102  Va. 
724. 

West  Virginia.  —  Lipscomb  v.  Condon,  56  W. 
Va.  416,  107  Am.  St.  Rep.  832. 

Wisconsin.  —  Frels  v.  Little  Black  Farmers' 
Mut.  Ins.  Co.,  120  Wis.  590. 

Equitable  Assignment.  —  Reeves  v.  People.  78 
111.  App.  407  ;  Williams  v.  West  Chicago  St.  R. 
Co.,  101  111.  App.  291,  affirmed  199  111.  57. 

Recording  Assignment  of  Interests  in  Decedent's 
Estate. —  Porter  v.  Glenn,  87  111.  App.  106. 

Surplus  Over  Claim  of  Plaintiff.  —  Yates  v. 
Terry,  (1901)  1  Q.  B.  102,  reversed  (1902)  1 
K.  B.  527.  See  also  Rogers  v.  Whiteley,  (1892) 
A.  C.  118. 

858.    1.  Subsequent   Assignments.  —  In  re 

National  United  Invest.  Corp.,  (1901I  1  Ch. 
950;  Ruthven  v.  Clarke,  109  Iowa  25;  Cahn  v. 
Carpless  Co..  61  Neb.  512;  Nebraska  Moline 
Plow  Co.  -'.  Fuehring,  60  Neb.  316;  Roberts  v. 
Fargo  First  Nat.  Bank,  8  N.  Dak.  474  :  West- 
minster Bank  v.  Atherton,  24  R.  I.  334  ;  Flem- 
ing v.  Pringle,  21  Tex.  Civ.  App.  225. 

Executory  Agreement  to  Assign.  —  A  mere  ex- 
ecutory agreement  on  the  part  of  a  debtor  to 
assign  an  indebtedness  owing  to  him  by  the 
garnishee  will  not  take  precedence  of  a  writ 
of  garnishment  served  prior  to  the  execution 
of  the  agreement  to  assign.  Hutcheson  v. 
King,  (Tex.  Civ.  App.  1904)  83  S.  W.  Rep. 
215. 

2.  Want  of  Notice  on  Part  of  Assignee. —  Smith 
v.  Butler,  72  Ark.  350. 

3.  Assignment  of  Negotiable  In?trumort  Before 
Maturity. —  Robinson  v.  Manchester  Rank,  (Ky. 
1901)  62  S.  W.  Rep.  1024:  Bell  v.  Philadelphia 
Binding,  etc.,  Co.,  in  Pa.  Snnpr.  Ct.  38. 

Lis  Pendens  as  Noticr  —  Bell  v.  Philadelphia 
Binding,  etc.,  Co.,  10  Pa,  Super.  Ct.  38, 
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See  note 


860. 
Hill. 


2.  Particular  Assignments  —  a.  ASSIGNMENTS  AS  SECURITIES.  — 
Surplus.  —  See  note  2. 

b.  Voidable  Assignments.  —  See  note  3. 
Conditional  Assignments.  —  See  note  4. 
Assignments  for  Benefit  of  Creditors.  —  See  note  6. 
Foreign  Assignments.  —  See  note  3. 
Invalid  and  Fraudulent  Assignments.  —  See  notes  1,  2. 
What  Constitutes  an  Assignment — b.  Notice  to  Garnishee 


of  Assignment  —  (1)  In  General.  —  See  note  6. 


862. 
863. 

note  3. 
864. 

note  1. 

865. 

note  3. 
866. 

867. 


Minority  Rule.  —  See  note  I . 

(5)  Notice  in  Time  to  Enable  Garnishee  to  Protect  Himself.  —  See 

(6)  Character  and  Sufficiency  of  Notice  —  (b)  By  whom  Given.  —  See 


(c)  To  Whom  Given.  —  See  note  2. 

d.  Recording  Assignment 


of  Earnings  or  Wages.  —  See 


5.  Duty  of  Garnishee  to  Disclose  Assignment.  —  See  note  1. 
Notice  of  Assignment  After  Answer.  —  See  note  2. 

6.  Proof  of  and  Contesting  Assignment.  —  See  note  1. 


§59.  1.  Assignments  as  Securities.  —  Walton 
v.  Horkan,  112  Ga.  814,  81  Am.  St.  Rep.  77, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  859;  Wilt  v.  Huffman,  46  W.  Va.  473. 

2.  Surplus.  — Cahn  v.  Carpless  Co.,  61  Neb.  512. 
Future  Advance.  —  Where  the  assignment  is 

security  for  present  indebtedness  and  future  ad- 
vances, a  writ  of  garnishment  will  take  prece- 
dence of  advances  made  after  the  service. 
Howe  v.  Howe,  97  Me.  422. 

3.  Voidable  Assignments. —  Harmon  v.  Menke, 
73  Mo.  App.  635. 

4.  Conditional  Assignment.  —  Southwestern 
Land  Co.  v.  Ellis,  104  Wis.  445. 

6.  Assignment  for  Benefit  of  Creditors  —  Sum- 
moning Assignee  as  Garnishee.  —  Smith  v.  Lam- 
son,  82  111.  App.  466,  affirmed  184  111.  71  ;  Wil- 
son v.  National  Bank,  27  Tex.  Civ.  App.  54 ; 
McAvoy  v.  Harkins,  (Wash.  1905)  81  Pac. 
Rep.  77. 

If  the  Assignment  Is  Invalid  as  to  Creditors, 

the  rule  is  otherwise.  Avery  v.  Monroe,  172 
Mass.  132,  70  Am.  St.  Rep.  250. 

§60.  3.  Foreign  Assignment.  —  Smith  v. 
Lamson,  82  111.  App.  466,  affirmed.  184  111.  71. 

§61.  1.  Invalid  and  Fraudulent  Assignments. 

—  Spielman  v.  Dorf,  (Iowa  1900)  82  N.  W.  Rep. 
489;  Dow  v.  Taylor,  71  Vt.  337;  Eau  Claire 
Nat.  Bank  v.  Chippewa  Valley  Bank,  124  Wis. 
520.    But  see  Dole  v.  Farwell,  72  N.  H.  183. 

The  Burden  of  Proving  a  Valuable  Consideration 
for  the  Assignment  is  upon  the  assignee.  Me- 
serve  v.  Nason,  96  Me.  412. 

2.  Invalid  Assignments  for  Eenefit  of  Creditors. 

—  Avery  v.  Monroe,  172  Mass.  132,  70  Am.  St. 
Rep.  250. 

Wisconsin  —  Assigned  Fund  Not  Gprnishable. 

—  Under  Laws  Wis.  1897,  c.  334,  §  2.  where  a 
fund  has  been  assigned  for  the  benefit  of  credit- 
ors it  cannot  be  garnished  by  one  of  the  credit- 
ors, although  the  assignment  be  void.  Gilbert 
Paper  Co.  v.  Whiting  Paper  Co.,  123  Wis.  472. 

6.  General  Rule  —  Notice  of  Assignment  Prior 
to  Garnishment  Not  Required  —  Georgia.  —  Wal- 


Chamberlain,  126 
v.    Trenton  Nat. 
-  Notice  Before  Ser- 


ton  v.  Horkan,  112  Ga.  814,  81  Am.  St.  Rep.  77, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  861. 

Illinois.  —  Williams  v.  West  Chicago  St.  R. 
Co.,  199  111.  57;  Reeves  v.  People,  78  111.  App. 
407;  Harrington  r.  Marseilles  First  Nat.  Bank, 
85  111.  App.  212. 

Iowa.  —  Ruthven  v.  Clarke,  109  Iowa  25. 

Maine.  —  Walcott  v.  Richman,  94  Me.  364; 
Howe  v.  Howe,  97  Me.  422 

Michigan.  —  Harris  v. 
Mich.  280. 

Missouri.  —  Hendrickson 
Bank.  81  Mo.  App.  332. 

§62.  1.  Minority  Rule  ■ 
vice  of  Garnishment  Required.  —  Chicago  Sugar- 
Refining  Co.  v.  Jackson  Brewing  Co.,  (Tenn.  Ch. 
1898)  48  S.  W.  Rep.  275  ;  Davis  v.  King,  (Tenn. 
Ch.  1899)  56  S.  W.  Rep.  1041. 

§63.  3.  Satisfaction  of  Judgment  Against 
Debtor  Bar  to  Action  by  Assignee.  —  Peterson  v. 
Kingman,  59  Neb.  667. 

§64.  1.  Notice  May  Be  Given  by  Agent 
of  assignee.    Parker  v.  Parker,  71  Vt.  387. 

2.  To  Whom  Given.  —  Parker  v.  Parker,  71 
Vt.  387. 

§65.    3.  What  Constitutes  "  Earnings."  —  A 

claim  for  the  price  of  a  tombstone  under  a  con- 
tract to  furnish  the  same  is  not  "  earnings  " 
where  the  tombstone  was  not  made  by  the  seller, 
but  by  his  servants.    Chester  v.  McDonald,  185 

Mass.  54. 

Statute  Not  Applicable  Where  Work  Completed 
and  Wages  Fully  Earned. —  Allen  v.  Mayers,  184 

Mass.  486. 

§66.    1.  Duty  of  Garnishee  to  Disclose  Assign- 
ment.—  Tarrant  v.  Burch.  102.  111.  App.  393. 
2.  Notice  of  Assignment  Received  After  Answer. 

—  Gerow  v.  Hyde,  131  Mich.  442. 

§67.  1.  Citing  in  Assignee.  —  Westminster 
Bank  v.  Atherton,  24  R.  I.  334. 

Burden  of  Proving  Invalidity  of  Assignment  on 
Party  Attacking  Same.  —  Hax  v.  Acme  Cement 
Plaster  Co.,  82  Mo.  App.  447. 
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868.  XVII.  Priorities  and  Lien  of  Garnishment  —  1.  Priorities  —  b.  As 

Between  Garnishing  Creditors  —  (i)  In  General.  —  See  note  4. 

869.  (2)  Intervention  by  Junior  Garnishing  Creditor.  —  See  note  8. 

8  70.  (3)  Protection  of  Garnishee  —  (b)  Staying  Proceedings  in  Subsequent  Gar- 
nishment Proceedings. —  See  note  3- 

Pendency  of  Prior  Garnishment  Not  Ground   for  Discharging  Garnishee.  —  See 

note  4. 

871.  2.  Lien  of  Garnishment  —  General  Rule.  —  See  note  2. 

Chattels  Capable  of  Manual  Delivery.  —  See  note  3. 
Indebtedness  Owing  from  Garnishee.  —  See  note  4. 

872.  Lien  on  Property  of  Garnishee.  —  See  note  2. 

XVIII.  Ef.fect  of  Garnishment  ufon  Other  Proceedings  Against 
Garnishee  —  1.  In  General.  —  See  note  3. 

2.  Upon  Subsequent  Action  by  Defendant—  b.  Ground  FOR  Con- 
tinuance. —  See  note  6. 

873.  d.  As  Bar  to  Subsequent  Action.  —  See  note  2. 

e.  Garnishment  Pending  in  Foreign  Jurisdiction.  —  See 

notes  3,  4. 
874. 
875. 


See  note  1. 

4.  Upon  Actions  by  Third  Persons.  —  See  note  2. 


The  burden  of  proving  that  the  assignment 
was  not  prior  to  service  of  the  writ  of  garnish- 
ment is  upon  the  plaintiff.  Williams  v.  West 
Chicago  St.  R.  Co.,  101  III.  App.  291,  affirmed 
199  III.  57. 

Payment  by  Garnishee  to  Assignee.  — ■  A  gar- 
nishee is  not  justified  in  making  payment  to  the 
assignee  after  service  of  the  trustee  process, 
though  he  has  no  notice  of  the  fraudulent  char- 
acter of  the  assignment.  Dow  v.  Taylor,  71  Vt. 
337- 

868.  4.  Priority  Exists  Between  Successive 
Garnishments. —  Brown  v.  Ellsworth.  72  N.  H. 
186;  Medley  v.  American  Radiator  Co.,  27  Tex. 
Civ.  App.  384;  Kinsman  v.  Onderdonk,  38  Can. 
L.  1.  692.  Compare  Wilson  v.  Robertson,  9 
British  Columbia  30,  where  priority  was  given 
to  the  party  securing  the  first  charging  order. 

Prior  Garnishment  in  Foreign  State.  —  Prichard 
v.  Critchlow,  56  W.  Va.  547. 

8<»9.  8.  Junior  Garnishing  Creditor  Allowed 
to  Intervene.  —  Sec  Medley  v.  American-  Radia- 
tor Co.,  27  Tex.  Civ.  App.  384. 

870.    3.  Prior  Garnishment  in  Foreign  State 

—  Stay  of  Proceedings  Should  Be  Granted.  — 
Prichard  v.  Critchlow,  56  W.  Va.  547,  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
870. 

4.  Pendency  of  Prior  Proceeding  Not  Ground 
for  Discharging  Garnishee. — Prichard  v.  Critch- 
low, 56  W.  Va.  547,  quoting  14  Am.  and  Eng. 

Enc  yc.  of  Law  (2d  ed.)  870. 

878.  2.  Creates  No  Lien.  —  Bowen  v.  Port 
Huron  Engine,  etc.,  Co.,  109  Iowa  255,  77  Am. 
St.  Rep.  539;  Marx  v.  Hart,  166  Mo.  503,  89 
Am.  St.  Rep.  715;  Dodge  v.  Knapp,  112  Mo. 
App-  513;  Wilson  v.  Harris,  21  Mont.  374  (dis- 
approving dicta  in  Montana  Nat.  Bank  v.  Mer- 
chants Nat.  Bank,  79  Mont.  589)  ;  Wyman  v. 
Jensen,  26  Mont.  227  ;  Corning  v.  Records.  69 
N.  H.  390,  76  Am.  St.  Rep.  178. 

3.  Lien  on  Chattels  in  Possession  of  Garnishee. 

—  Little  Rock  Traction,  etc.,  Co.  v.  Wilson,  66 
Ark.  582 :  Pace  v.  J.  S.  Merrill  Drug  Co..  2 
Indian  Ter.  218.    See  also  Farmers',  etc.,  Nat. 
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Bank  v.  Mosher,  (Neb.  1903)  94  N.  W.  Rep. 
1003;  Pitkin  v.  Burnham,  62  Neb.  385,  89  Am. 
St.  Rep.  763.  But  see  Benedict  v.  T.  L.  V. 
Land,  etc.,  Co.,  66  Neb.  236. 

4.  Indebtedness  Owing  from  Garnishee.  — « 
Barr  v.  Warner,  38  Oregon  109.  See,  however, 
Smith  v.  Butler,  72  Ark.  350  ;  Johnson  v.  Foster, 
69  Ark.  617;  Keuhter  v.  Temmen,  8  Ohio  Dec. 
584  ;  Locher's  Estate,  18  Lane.  L.  Rev.  6  ;  Lemon 
v.  McCurdy,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  343; 
Davis  v.  King,  (Tenn.  Ch.  1899)  56  S.  W.  Rep. 
1041  ;  Kothman  v.  Faseler,  (Tex.  Civ.  App. 
1904)  84  S.  W.  Rep.  390. 

§72.  2.  In  Maggard  v.  Asher,  (Ky.  1904) 
82  S.  W.  Rep.  1002,  where  pending  the  garnish- 
ment proceedings  the  garnishee  conveyed  land 
to  the  defendant  in  satisfaction  of  an  indebted- 
ness owing  by  the  garnishee  to  him,  it  was  held 
that  the  garnishing  plaintiff  was  entitled  to  have 
satisfied  from  such  land  his  claim  against  the 
defendant  in  preference  to  other  creditors  of  the 
defendant  who  subsequently  attached  the  land 
so  conveyed  to  the  defendant. 

3.  Jurisdiction.  — The  pendency  of  trustee 
process  does  not  affect  the  jurisdiction  of  the 
court  over  a  subsequent  action  in  the  same  court 
by  the  defendant  in  such  process  against  the 
trustee.    Hall  v.  Hunt,  180  Mass.  380. 

6.  Ground  for  Continuance.  -  The  Massachu- 
setts statute  (Pub.  Stat.,  c.  183,  §  40)  expressly 
provides  as  to  continuances  by  reason  of  the 
pendency  of  trustee  process.  Gilchrist  v.  Cow- 
ley, 181  Mass.  290. 

873.  2.  As  Bar  to  Action  by  Defendant.  — 
Bailey  v.  Pennsylvania  R.  Co.,  69  N.  J.  L. 
194. 

3.  Garnishment  Pen^i  *•»  <i  Foreign  Jurisdiction 
Not  Pleadable  in  Abate-1  rt.  Baltimore,  etc.,  R. 
Co.  v.  Adams,  159  Ind.  6S8. 

4.  Contrary  Doctrine.  Bailey  v.  Pennsyl- 
vania R.  Co..  70  N.  J.  L.  toS. 

874.  1.  Stay  of  Proceedings.  — Baltimore,  etc., 
R.  Co.  v.  Adams,  150  Ind.  688. 

875.  2.  Actions  by  Third  Persons  Not  Affected. 
—  Brown  v.  Fisher,  (Ind.  App.  1905)  74  N.  E. 
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875.    XIX.  Judgment  Charging  Garnishee  as  a  Defense 

tween  Defendant  and  Garnishee  —  a.  In  General.  — ■  See  note  4. 


1.  As  Be- 


See  note  [. 

A  Judgment  of  a  Court  of  a  Foreign  Jurisdiction.  - 

c.  When   Payment  by  Garnishee 


-  See  note  1. 

Is  Authorized. 


See 


87  ii. 
S77. 
*79. 

note  2. 

Collusion  or  Wilful  Default  by  Garnishee.  —  See  note  3. 

880.  2.  As  Between  Garnishee  and  Third  Persons  —  a.  In  General. — 

See  notes  3,  4. 

b.  Persons  Claiming  Through  Defendant  —  (1)  In  General. 

—  Sec  note  5. 

881,  See  note  2. 

88£.     Equivalent  to  Payment  to  Defendant.  —  See  note  I. 

883.  (3)  Notice  to  Equitable  Assignee  to  Defend. —  See  note  2. 

c.  THIRD    PERSONS    MADE    PARTIES — Persons  Voluntarily  Intervening. 

—  Sec  note  5. 

Persons  Interpleaded.  —  See  note  6. 

884.  3.  As  Between  Plaintiff  and  Defendant.  —  See  note  1. 


Rep.  632.  Compare  Shannon  v.  North  American 
L.  Assur.  Co.,  19  Quebec  Super.  Ct.  321. 

875.  4.  Payment  of  Judgment  Discharges  Lia- 
bility of  Garnishee  Pro  Tanto. —  National  F.  Ins. 
Co.  <"'.  Ming,  (Ariz.  1900)  60  Pac.  Rep.  720 ;  Bal- 
timore, etc.,  R.  Co.  v.  Adams,  159  Ind.  688;  Al- 
berts  v.  Baker,  21  Ind.  App.  373;  Cunningham 
v.  Kansas  City,  etc.,  R.  Co.,  60  Kan.  286  ;  Pen- 
dleton v.  Tackett,  (Ky.  1901)  60  S.  W.  Rep. 
846  ;  Sexton  v.  Phoenix  Ins.  Co.,  132  N.  Car.  1  ; 
Cross  v.  Standard  Granite  Co.  Quarries,  9  Pa. 
Dist.  557;  Carpenter  v.  Phoenix  Electric  Light, 
etc.,  Co.,  21  R.  I.  145. 

§76.  1.  Payment  or  Delivery  of  Property  into 
Court.  —  Taney  v.  Vollenweider,  28  Mont.  147; 
Barr  v.  Warner,  38  Oregon  109. 

§77.    1.  Judgments  of  Courts  01  Sister  States. 

—  Baltimore,  etc..  R.  Co.  v.  Adams,  159  Ind. 
688.  Compare  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Donald, 112  111.  App.  391  (as  affecting  exemp- 
tion rights). 

Full  Faith  and  Credit. —The  refusal  of  the 
courts  of  one  state  to  give  effect  to  a  judgment 
against  a  garnishee  rendered  in  another  state, 
the  courts  of  which  had  jurisdiction  of  the  in- 
debtedness owing  from  the  garnishee,  as  a  de- 
fense in  a  subsequent  action  by  the  principal 
debtor  would  be  a  violation  of  the  constitutional 
provision  that  full  faith  and  credit  shall  be  given 
to  judgments  of  the  courts  of  sister  states.  Chi- 
cago, etc..  R.  Co.  v.  Sturm,  174  U.  S.  710  :  Har- 
ris v.  Balk,  198  U.  S.  215,  reversing  130  N. 
Car.  381. 

Effect  of  Failure  to  Notify  Defendant. —  Har- 
ris v.  Balk,  198  U.  S.  215.  See  also  Baltimore, 
etc.,  R.  Co.  v.  McDonald,  112  III.  App.  391. 

§79.    2.  Payment  Must  Be  under  Compulsion. 

—  Barnes  v.  Shelburne  Falls  Sav.  Bank,  186 
Mass.  574,  following  Burnap  v.  Campbell,  6 
Gray  (Mass.)  241. 

3.  Collusion  or  Wilful  Default  of  Garnishee.  — 
Scottish  Rite,  etc.,  Aid  Assoc.  v.  Union  Trust 
Co.,  195  Pa.  St.  45. 

§§0.  3.  Judgment  Not  Conclusive  Against 
Persons  Not  Parties.  —  Bessemer  Sav.  Bank  v. 
Anderson,  134  Ala.  343.  02  Am.  St.  Rep.  38; 
Bartlett  v.  Willis  Mfg.  Co.,  106  111.  App.  248: 
Radzinski  v.  Fry,  11 1  111.  App.  645;  Brown  v. 


Fisher,  (Ind.  App.  1905)  74  N.  E.  Rep.  632; 
Stone  v.  Dowling,  119  Mich.  476;  Coleman  v. 
American  F.  Ins.  Co.,  74  Mo.  App.  663  ;  Mul- 
laney  v.  Evans,  33  Oregon  330  ;  Adamson  v. 
Frazier,  40  Oregon  273  ;  Importers',  etc.,  Nat. 
Bank  v.  Lyons,  195  Pa.  St.  479. 

4.  Rock  Island  Lumber,  etc.,  Co.  v.  Wichita 
Fourth  Nat.  Bank,  63  Kan.  768. 

5.  Persons  Claiming  Through  Defendant. — ■  Tar- 
rant v.  Burch,  102  111.  App.  393. 

§§1.  2.  Failure  of  Garnishee  to  Disclose  As- 
signment. —  Bessemer  Sav.  Bank  v.  Anderson, 
134  Ala.  343,  92  Am.  St.  Rep.  38;  Chott  v. 
Tivoli  Amusement  Co.,  82  111.  App.  244 ;  Sey- 
mour v.  Aultman,  109  Iowa  297  ;  Rock  Island 
Lumber,  etc.,  Co.  v.  Wichita  Fourth  Nat.  Bank. 
63  Kan.  768  ;  Scottish  Rite,  etc.,  Aid.  Assoc.  v. 
Union  Trust  Co.,  195  Pa.  St.  45;  Frels  v.  Little 
Black  Farmers'  Mut.  Ins.  Co..  120  Wis.  590. 

Assignee  May  Recover  of  Garnishee. —  Harris 
v.  Chamberlain,  126  Mich.  280. 

§§2.    1.  Equivalent  to  Payment  to  Defendant. 

—  Ihorn  v.  Wallace,  88  111.  App.  562. 
Assignment  of  Negotiable  Paper  Before  Maturity. 

—  Commercial  State  Bank  v.  Rowley,  (Neb. 
1902)  89  N.  W.  Rep.  765. 

Notice  of  Assignment  After  Payment  into  Court 
will  not  render  the  garnishee  liable  to  the  as- 
signee.    Peterson  v.  Kingman.  59  Neb.  667. 

§§3.  2.  Notice  to  Equitable  Assignee  to  De- 
fend. —  Rock  Island  Lumber,  etc.,  Co.  v. 
Wichita  Fourth  Nat.  Bank,  63  Kan.  768. 

5.  Interveners  Concluded  by  Judgment.  — 
Swearingen  Lumber  Co.  v.  Washington  School 
Tp..  125  Iowa  283. 

6.  Persons  Interpleaded.  —  Radzinski  v.  Fry. 
in  111.  App.  645;  Bryant  v.  Wilcox.  (Mich. 
1904)  too  N.  W.  Ren.  918. 

§§4.  1.  Not  Discharge  of  Judgment  Against 
Defendant  —  Defendant  Discharged  to  Extent  of 
Judgment  Against  Garnishee. —  Bowen  v.  Port 
Huron  Engine,  etc.,  Co.,  109  Iowa  255,  77  Am. 
St.  Rep.  539. 

A  Judgment  Discharging  the  Garnishee  Is  Not 
Res  Adjudicata  as  between  the  plaintiff  and  the 
defendant  in  garnishment,  where  the  defendant 
was  not  served  with  process.  Hilliard  v.  Bur- 
lington Shoe  Co.,  76  Vt.  57. 
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884.  4.  Defects  in  Proceedings  as  Affecting  Availability  Thereof  as  Defense 

—  a.  Defects  Affecting  Jurisdiction  —  (i)  In  General.  —  See  note  2. 

885.  Necessity  for  Service  of  Process  on  Garnishee.  —  See  note  I. 

886.  b.  Defects  Not  Affecting  Jurisdiction.  —  See  note  2. 

887.  5.  Judgment  in  Garnishment  Proceedings  as  Res  Judicata  —  a.  As 
Between  Plaintiff  and  Garnishee.  —  See  notes  1,  2. 

b.  As  Between  Garnishee  and  Defendant.  —  See  note  3. 

888.  XX.  Care,  Custody,  and  Control  of  Property  —  1.  Garnishee's 

Right  to  Retain  Possession  —  Direct  Attachment  of  Property  in  Hands  of"  Garnishee.  —  See 
note  10. 

889.  2.  Payment  into  Court  —  Garnishee's  Right  of  Payment  into  Court.  —  See 
note  1. 

Power  of  Court  to  Require  Payment  into  Court.  —  See  note  3. 

XXI.  Dissolution  of  Garnishment  and  Discharge  of  Garnishee 

—  1.  Who  May  Move  for  Dissolution  or  Discharge.  —  See  note  7. 

890.  2.  Grounds  for  Dissolution  or  Discharge  —  a.  In  General. — See 
notes  1,  2,  4. 


§84.  2.  Matters  Affecting  Jurisdiction  of  Court. 

—  Southern  R.  Co.  v.  Ward,  123  Ala.  400; 
Southern  R.  Co.  v.  Newton,  106  Ga.  566,  71  Am. 
St.  Rep.  279;  Hedrix  t\  Hedrix,  103  Mo.  App. 
40;  Tapp  v.  Dibrell,  134  N.  Car.  546 ;  Balk  v. 
Harris,  124  N.  Car.  467,  70  Am.  St.  Rep.  606; 
Stewart  v.  Northern  Assur.  Co.,  45  W.  Va.  734. 

Want  of  Jurisdiction  of  Res.  —  McKinney  v. 
Mills,  80  Minn.  478,  81  Am.  St.  Rep.  278;  Boyle 
v.  Musser-Sauntry  Land,  etc.,  Co.,  88  Minn. 
456,  97  Am.  St.  Rep.  538;  Allen  v.  United  Cigar 
Stores  Co.,  (Supm.  Ct.  Tr.  T.)  39  Misc.  (N.  Y.) 
500;  Strause  v.  ^Etna  F.  Ins.  Co.,  126  N.  Car. 
223. 

Want  of  Affidavit. —  Dutcher  v.  Grand  Rapids 
F.  Ins.  Co.,  131  Mich.  671. 

Setting  Aside  Judgment.  —  If  a  garnishee  an- 
swers to  a  void  garnishment  summons  and  a 
judgment  is  rendered  against  him  thereon,  the 
judgment  is  void  and  should  be  set  aside  on 
motion.  Phoenix  Bridge  Co.  v.  Street,  9  Okla. 
422. 

§§5.    1.  Voluntary  Appearance  by  Garnishee. 

—  H.  B.  Claflin  Co.  v.  Bretzfelder,  69  Ark.  271  ; 
Phccnix  Bridge  Co.  v.  Street,  9  Okla.  422 ;  Al- 
tona  v.  Dabney,  37  Oregon  334  :  Barr  v.  Warner, 
38  Oregon  109;  Pennsylvania  R.  Co.  v.  Rogers, 
52  W.  Va.  450.  Compare  Mulhollan  v.  Mix,  24 
Pa.  Co.  Ct.  143. 

§86.  2.  Irregularities  Not  Affecting  Juris- 
diction. —  Barr  v.  Warner,  38  Oregon  109. 

Irregularities  in  Determining  the  Extent  of  the 
Garnishee's  Liability  may  be  waived  by  him. 
Altona  v.  Dabney,  37  Oregon  334. 

887.  1.  Judgment  Conclusive  as  Between 
Plaintiff  and  Garnishee.  —  Fulton  v.  Gesterding, 
(Fla.  1904)  36  So.  Rep.  56. 

2.  Wightman  v.  Kruger,  23  R.  I.  78. 

3.  Judgment  Charging  Garnishee  Not  Con- 
clusive Against  Defendant. —  Hukill  v.  Yc/der,  29 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  94.  But  see 
Schwartz  v.  Flaherty.  99  Me.  463. 

888.  10.  Pitkin  v.  Burnham,  62  Neb.  385, 
80  Am.  St.  Rep.  763. 

88ft.  1.  Discharge  of  Garnishee  on  Payment 
into  Court.  —  Peterson  v.  Kingman,  59  Neb. 
667. 

Where  the  Garnishment  Proceedings  Are  Ad- 
judged Void  after  payment  by  the  garnishee  into 


court,  the  court  should  order  the  money  so  paid 
in  to  be  returned  to  the  garnishee.  Yeiser  v. 
Cathers,  (Neb.  1905)  102  N.  W.  Rep.  612. 

3.  Power  of  Court  to  Require  Payment  into 
Court.  —  Barbour  v.  Boyce,  9  Ohio  Dec.  332,  6 
Ohio  N.  P.  425. 

7.  Garnishee. —  Weavers.  Manville,  14  Montg. 
Co.  Rep.  (Pa.)  162. 

A  foreign  attachment  will  no:  be  dissolved  on 
the  motion  of  the  gainishee  on  the  ground  that 
the  defendant  does  not  owe  the  debt  demanded. 
Dempsey  v.  Petersburg  Sav.,  etc.,  Co.,  26  Pa. 
Super.  Ct.  633. 

The  Principal  Defendant  may  move  for  discharge 
of  garnishment.  Greaves  v.  Posner,  hi  Iowa 
65 1  ;  Schomberg  Hardwocd  Lumber  Co.  v. 
Engel,  114  Wis.  273. 

8ftO.  1.  Fund  Not  Attachable  —  Exemption. 
—  Garnishment  may  be  discharged  under  Ioiva 
Code,  §  3948,  on  the  ground  that  the  property 
was  exempt.    Greaves  v.  Pcsner,  11 1  Iowa  651. 

Want  of  Jurisdiction  of  Res.  —  Swearingen 
Lumber  Co.  v.  Washington  School  Tp.,  125  Iowa 
283. 

Situs  of  Debt. — The  defendant  may  move  for 
discharge  of  the  garnishment  writ  on  the 
ground  that  the  situs  of  the  debt  attempted  to 
be  garnished  was  in  another  state.  Greaves  v. 
Posner,  m  Iowa  651. 

Failure  to  Serve  Garnishee.  —  The  principal  de- 
fendant may  move  for  the  discharge  of  the  writ 
of  garnishment  on  the  ground  that  the  garnishee 
was  i;ot  served.  Greaves  v.  Posner,  11 1  Iowa 
651. 

Application  for  Involuntary  Bankruptcy  Against 
the  Defendant.  —  Where  the  plaintiff  in  garnish- 
ment proceedings  institutes  involuntary  bank- 
ruptcy proceedings  against  the  principal  defend- 
ant, if  the  court  in  such  proceedings  refuses  to 
declare  bankruptcy,  the  garnishment  proceed- 
ings are  not  dissolved  by  such  proceedings. 
Sullivan  v.  King.  31  Tex.  Civ.  App.  432. 

Discharge  After  Default  in  Answering. —  Grant 
v.  New  York  L.  Ins.  Co.,  24  R.  I.  11. 

The  Plaintiff  by  Taking  Judgment  Against  the 
Principal  Defendant  Only  Discontinues  as  to  the 
trustee  and  waive;  all  right  to  pursue  him  fur- 
ther. Dalton-Ingcrsoll  Co.  v.  Fiske,  175  Mass. 
IS- 
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note  4. 
S9'». 

89:*. 


note  9. 
B94k. 

notes  2,  3. 


C.  DEATH  OF  PARTIES  — (2)  Death  of  Defendant  —  In  General. — See 

d.  Dissolution  by  Bond  —  (1)  In  General.  —  See  note  6. 

(3)  Form  and  Sufficiency  of  Bond  —  Sufficiency.  —  Sec  note  6. 

(4)  Liabilities  on  Dissolution  Bond —  (a)  in  General.  —  See  notes  7,  8. 

(b)  Bond   Conditioned   to   Pay   Judgment   Recovered   Against   Defendant.  —  See 

(c)  Bond    Conditioned   to   Pay   Judgment    Rendered   Against    Garnishee.  —  See 


Estoppel  to  Deny  Defendant's  Ownership.  —  See  note  4. 
(5)  Recovery  on  Bond.  —  See  note  7. 
895.   e.  Insolvency  and  Bankruptcy.  —  See  note  1. 

XXII.  Right  to  and  Liability  of  Garnishee  for  Costs  —  1.  When 
Liable  for  Costs — b.  Contest  as  to  Extent  of  Garnishee's  Liability.  — 
See  note  4. 

890.    See  note  2. 

c  Unnecessary  Litigation.  —  See  note  3. 
2.  When  Entitled  to  Costs  —  In  General.  — See  note  5. 
897.    See  notes  I,  3. 


890.  2.  Rendition  of  Judgment  for  Defendant. 

—  Cotzhausen  v.  H.  W.  Johns  Mfg.  Co.,  107 
Wis.  50. 

4.  Abuse  or  Misuse  of  Process.  —  Rustad  v. 
Bishop,  80  Minn.  497,  81  Am.  St.  Rep.  2$2 ; 
Remington  v.  Hazard,  23  R.  I.  142,  approving 
McNally  v.  Wilkinson,  20  R.  I.  3,15. 

891,  4.  Dissolved  by  Death  of  Defendant 
Before  Garnishment. —  Reynolds  v.  Nesbitt,  10 
Kulp  (Pa.)  113. 

§92.  6.  Dissolution  by  Bond.  —  McNamara  v. 
Mattei,  74  Conn.  170;  Maddox  v.  American 
Trust,  etc.,  Co.,  109  Ga.  787;  Callaway  v.  Max- 
well, 123  Ga.  208;  Woodbridge  v.  Drought,  118 
Ga.  671  ;  Russell  v.  Brunswick  Grocery  Co.,  120 
Ga.  38  ;  American  Cigar  Co.  v.  Mayer,  68  Ohio 
St.  623. 

Liability  of  Garnishee.  —  Garden  v.  Crutch- 
field,  ii2  Ga.  274. 
Liability  of  Officer  Taking  Insufficient  Bond.  — 

Santee  River  Co.  v.  Webster,  23  R.  I.  599. 

893.  6.  Sufficiency  —  Must  Comply  with 
Statutory  Requirements. —  Warlick  v.  Neal  Loan 
etc.,  Co.,  120  Ga.  1070;  American  Cigar  Co.  v. 
Mayer,  68  Ohio  St.  623. 

In  New  Hampshire  the  bond  should  run  to  the 
officer  serving  the  writ.  Santee  River  Co.  v. 
Webster,  23  R.  I.  599. 

Where  the  Bond  Is  Fatally  Defective  the  gar- 
nishee is  not  protected  from  liability  by  reason 
of  payments  to  the  defendant  after  the  filing  of 
the  bond.  Fitzgerald  Military  Band  v.  Colony 
Bank,  115  Ga.  790. 

7.  Claimant's  Bond  —  Interest  from  Dissolution 
Held  Recoverable.  —  McCall  v.  Miller,  120  Ga. 
262. 

8.  Mistake  of  Surety  as  to  Extent  of  His  Liability. 

—  McNamara  v.  Mattei,  74  Conn.  170. 

Fraud  of  Defendant  No  Defense.  —  Wilkinson  v. 
U.  S.  Fidelity,  etc.,  Co.,  119  Wis.  226. 

9.  Bond  Conditioned  to  Pay  Judgment  Recovered 
Against  Defendant.  — Wilkinson  v.  U.  S.  Fidel- 
ity, etc.,  Co..  119  Wis.  226. 

*9t.  2.  Conclusiveness  of  Judgment  Against 
Garnishee.  —  The  principal  and  sureties  on  the 
bond  are  concluded  thereby.  McCoslin  v. 
David,  22  Tex.  Civ.  App.  53. 


3.  Defenses  Available  to  Obligors.  —  Beasley  v. 

Lennox-Haldeman  Co.,  116  Ga.  13;  Tinsley  v. 
Ardrey,  26  Tex.  Civ.  App.  561. 

Effect  of  Dismissal  of  Proceedings.  —  Sullivan  v. 
King,   (Tex.  Civ.  App.  1904)   80  S.  W.  Rep. 

1048. 

Where  the  Garnishment  Proceedings  Are  Void, 

the  plaintiff  is  not  entitled  to  judgment  upon  the 
garnishment  bond  given  to  dissolve  the  garnish- 
ment proceedings.    Morgan  v.  Latham,  m  Ga. 

835- 

4.  Estoppel  to  Deny  Defendant's  Ownership  of 

Property. —  McNamara  v.  Mattei,  74  Conn.  170. 

7.  Judgment  Against  Defendant  Essential  to 
Recovery  on  Bond.  —  Klipstein  v.  Allen-Miles  Co., 
(C.  C.  A.)  136  Fed.  Rep.  385. 

Summary  Judgment  Against  Bondsmen.  — 
Tinsley  v.  Ardrey,  26  Tex.  Civ.  App.  561. 

895.  1.  Insolvency  and  Bankruptcy  Proceed- 
ings. —  See  Klipstein  v.  Allen-Miles  Co.,  (C. 
C.  A.)  136  Fed.  Rep.  38s;  In  re  Beals,  116 
Fed.  Rep.  530  ;  Armour  Packing  Co.  v.  Wynn, 
1 10  Ga.  683. 

After  Judgment  Has  Been  Rendered  Against  a 
Garnishee  the  subsequent  discharge  in  bank- 
ruptcy of  the  principal  defendant  does  not  affect 
his  liability.  Marx  v.  Hart,  166  Mo.  503,  89 
Am.  St.  Rep.  715. 

4.  Unsuccessful  Contest  by  Garnishee  as  to  His 
Liability. —  Kothman  v.  Faseler,  (Tex.  Civ.  App. 
1904)  S4  S.  W.  Rep.  390. 

89<i.  2.  Indebtedness  Larger  than  Admitted. 
— ■  Eau  Claire  Nat.  Bank  v.  Chippewa  Valley 
Bank,  124  Wis.  520. 

3.  Unnecessary  Litigation.  —  Patterson  v.  See- 
ton,  19  Tex.  Civ.  App.  430. 

5.  When  Entitled  to  Costs  —  Garnishee  Charged. 
—  New  York  Finance  Co.  v.  Potter,  126  Fed. 
Rep.  432;  McCarty  Vi  Nugent,  176  Mass.  124; 
Barnes  v.  Bamberger,  196  Pa.  St.  123. 

897.  1.  Garnishee  Discharged.  —  Bucking- 
ham v.  Shoyer,  86  111.  App.  364;  Shotwell  v. 
Wren,  85  Mo.  App.  151  ;  Hamhurg-Bremen  F. 
Ins.  Co.  v.  Bailey,  33  Tex.  Civ.  App.  562 :  Cotz- 
hausen v.  H.  W.  Johns  Mfg.  Co.,  107  Wis.  59. 

3.  Dismissal  of  Proceedings.  —  Dowling  v. 
Philadelphia  F.  Assoc.,  102  Wis.  383. 
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897.     Garnishee  Contesting  His  Liability.  —  See  note  4. 

3.  Items  Allowable  to  Garnishee  —  a.  In  General.  —  See  note  6. 
899.   c.  Attorneys'  Fees.  — See  note  i. 

901.  XXIII.  Appeals — 1.  Right  of  Appeal  —  b.  Plaintiff's  Right  of 
Appeal.1 — See  note  5. 

c.  Defendant's  Right  of  Appeal.  —  See  note  7. 

903.     Defendant's  Exemption  Eights  Involved.  —  See  note  I 

993.  2.  Appealable  Orders  and  Judgments  —  b.  What  Are  Final  Orders 
or  Judgments  —  (1)  In  General.  —  See  note  4. 

(2)  Judgments  as  to  Garnishee  s  Liability.  —  See  notes  5,  6. 
3.  Review  on  Appeal  —  Adjudications  on  Questions  of  Fact.  —  See  note  6. 

XXIV.  Adverse  Claimants  —  2.  Right  of  Adverse  Claimant  to  Inter- 

Right  Dependent  upon  Statutory  Authority.  —  See  notes 


99.1. 
997. 

vene  —  a, 
I,  2. 


908. 

note  2. 
909. 

919. 


b.  Statutory  Provisions  for  Intervention.  —  See  note  3. 

3.  Plaintiff's  Right  to  Interplead  Claimant  —  a.  In  General.  — See 

b.  Duty  of  Plaintiff  to  Cite  In  Claimant.  — See  note  1. 

4.  Right  of  Garnishee  to  Interplead  Claimant.  —  See  note  3. 

7.  Determination  of  Claimant's  Claim  —  a.  Issue  Is  Between 


Claimant  and  Plaintiff. —  See  note  2. 


897.    4.  Garnishee  Contesting  His  Liability. 

—  Reid  v.  Walsh,  (Tex.  Civ.  App.  1901)  63  S. 
W.  Rep.  940. 

6.  Items  Allowable  to  Garnishee.  —  Cotzhau- 
sen  v.  H.  W.  Johns  Mfg.  Co.,  107  Wis.  59;  Dow- 
ling  v.  Philadelphia  F.  Assoc.,  102  Wis.  383. 

§90.  1.  Statutory  Provisions  for  Allowance 
of  Attorney's  Fees.  —  New  York  Finance  Co.  v. 
Potter,  126  Fed.  Rep.  432;  Shotwel!  v.  Wren,  85 
Mo.  App.  151  ;  Lummis  v.  Big  Sandy  Land,  etc., 
Co.,  188  Pa.  St.  27  (Pa.  Pub.  Laws  1891,  p.  35)  ; 
Swoope  v.  Brown,  22  Pa.  Co.  Ct.  531  ;  Beatty  v. 
Duft'y,  24  Pa.  Co.  Ct.  559 ;  Friedman  v.  Early 
Grocery  Co.,  22  Tex.  Civ.  App.  285  ;  Fife  v. 
Netherlands  F.  Ins.  Co.,  (Tex.  Civ.  App.  190 1) 
61  S.  W.  Rep.  160;  Hamburg- Bremen  F.  Ins. 
Co.  v.  Bailey,  33  Tex.  Civ.  App.  562;  Fields  v. 
Rust,  36  Tex.  Civ.  App.  350. 

901.  5.  Appeal  by  Plaintiff.— Pick  v.  Mu- 
tual L.  Ins.  Co.,  94  111.  App.  483,  dismissed  192 
111.  157;  Donaldson  v.  Security  Trust,  etc.,  Co., 
(Ky.  1900)  56  S.  W.  Rep.  424. 

7.  Appeal  by  Defendant  from  Judgment  in 
Reference  to  Garnishee's  Liability. —  Schwartz  v. 
Flaherty,  09  Me.  463 ;  Badger  Lumber  Co.  v. 
Stern,  123  Wis.  618. 

002.  1,  Judgment  Affecting  Defendant's  Ex- 
emption Rights.  —  Cunningham  v.  Kansas  City, 
etc..  R.  Co.,  60  Kan.  268. 

003.  4.  An  Order  Denying  the  Defendant's 
Claim  of  Exemptions  is  final  so  as  to  be  subject 
to  review.  Cunningham  v.  Kansas  City,  etc.,  R. 
Co..  60  Kan.  268. 

Judgment  in  Favor  of  Claimant  Appealable.  — 
Stp.cher  v.  Rockhill,  7  Kan.  App.  491. 

5.  Judgments  or  Orders  Discharging  Garnishee. 

—  Sprague  v.  Aufftnordt,  183  Mass.  7. 

6.  Judgments  Charging  Garnishee.  —  Wightman 
v.  Krnger,  23  R.  I.  78. 

JMKi.    6.  Adjudication  nn  Conflicting'  Evidence. 

—  See  Hendrie,  etc.,  Mfg.  Co.  v.  Collins,  29 
Colo  102. 

007.  1.  Intervention  Without  Stitutory  Au- 
thority.—  Field  v.  Sammis,  (N.  Mex.  1903)  73 


Pac.  Rep.  617  ;  Ragsdale  v.  Groos,  (Tex.  Civ. 
App.  1899)  51  S.  W.  Rep.  256. 

2.  Statutory  Authority  to  Intervene  Necessary. 

- —  Buckingham  v.  Shoyer,  86  111.  App.  364 ; 
Schloredt  v.  Boyden,  9  Wyo.  392. 

Cannot  Intervene  in  Original  Action.  —  A  claim- 
ant to  property  or  indebtedness  in  the  hands  of 
or  owing  by  the  garnishee,  cannot  intervene  in 
the  original  action  against  the  defendant. 
Stanley  v.  Foote,  9  Wyo.  335. 

3.  Statutes  Authorizing  Intervention  by  Claim- 
ants. —  Louisville,  etc.,  R.  Co.  v.  Sharp,  131 
Ala.  623;  Page  v.  Pitt,  109  Ga.  557;  Chott  z/., 
Tivoli  Amusement  Co.,  82  III.  App.  244  ;  Bart- 
lett  v.  Willis  Mfg.  Co.,  106  111.  App.  248; 
Schawacker  v.  Luddington,  83  Mo.  App.  342; 
Corning  v.  Records,  69  N.  H.  390,  76  Am.  St. 
Rep.  178;  Field  v.  Sammis,  (N.  Mex.  1903)  73 
Pac.  Rep.  617;  Barndollar  v.  Fogartv,  203  Pa. 
St.  617. 

Bond  by  Claimant.  —  In  Mississippi  the  claim- 
ant is  not  required  to  give  bond.  Butler  v. 
Savannah  Guano  Co.,  122  Ala.  326. 

00*.  2.  Plaintiffs  Right  to  Interplead  Claim- 
ant.— Marx  v.  Wayne  Circuit  Judge,  119  Mich. 
19  ;  King  v.  Carroll-Porter  Boiler,  etc.,  Co.,  74 
Minn.  470. 

!>Oft.  1.  Necessity  for  Citing  In  Claimant  Dis- 
closed. —  Chott  v.  Tivoli  Amusement  Co.,  82 
111.  Apn.  ?44  :  Bartlett  v.  Willis  Mfg.  Co.,  106 
III.  App.  248;  Schawacker  v.  Luddington.  83 
Mo.  App.  342;  Importers,  etc.,  Nat.  Bank  v. 
Lyon*  T05  Pa.  St.  479.  But  sec  Seitz  v.  Starks, 
136  Mich.  90. 

3.  Garnishee  May  Interplead  Claimant.  — 
Fewell  ?\  American  Surety  Co.,  80  Miss.  782, 
92  Am.  St.  Rep.  625  ;  Barnes  v.  Bamberger,  196 
Pa.  St.  123. 

ft  10.  2.  Issue  Is  Between  Claimant  and  Plain- 
tiff. —  Florida  Cent.,  etc.,  R.  Co.  v.  Carstens, 
(Fla.  1904)  37  So.  Rep.  566;  Chott  v.  Tivoli 
Amusement  Co.,  114  111.  App.  178;  O'Melia  v. 
HolTmeyer.  119  lown  444:  Wichita  v.  Rock 
Island  Lumber,  etc.,  Co.,  68  Kan.  44s. 
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010.  />.  Claimant  Can  Recover  Only  on  Strength  of  His  Own 
TITLE.  —  Sec  note  4 

011.  Sufficiency  of  Claimant's  Title.  —  See  note  I. 

c.  Right  to  J  u  ry  Trial.  —  See  note  3. 

d.  Evidence  —  (1)  In  General.  — ■  See  note  4. 
Old.    (2)  Burden  of  Proof. — See  note  1. 

e.  Judgment.  —  See  note  3. 
9111.    See  notes  I,  3. 

f.  COSTS  —  If  the  Claimant  Is  Successful. —  See  note  4. 

Claimant  Unsuccessful  —  But  if  He  Appears  and  Is  Unsuccessful.  —  See  note  5- 

9 1 1.   XXV.  Wrongful  and  Malicious  Garnishment  —  wrongful  Garnishment. 

—  See  note  3. 


910.  4.  Non-garnishable  Character  of  Indebt- 
edness ■ —  In  Support  of  Subsequent  Assignment. — 

A  claimant  intervening  in  trustee  process  may 
show  that  the  indebtedness  owing  from  the  trus- 
tee was  not  subject  to  trustee  process  so  as  to 
support  his  claim  to  the  indebtedness  through  an 
assignment  subsequent  to  the  service  of  the 
trustee  process.  Wilde  v.  Mahaney,  183  Mass. 
455- 

911.  1.  Sufficiency  of  Claimant's  Title. — 

Butler  v.  Savannah  Guano  Co.,  122  Ala.  326; 
Rushton  v.  Davis,  127  Ala.  279;  Norwood  v. 
Voorhees,  129  Ala.  314;  Louisville,  etc.,  R.  Co. 
v.  Sharp,  131  Ala.  623. 

Equitable  Assignee.  —  Harlow  v.  Bartlett,  96 
Me.  294,  90  Am.  St.  Rep.  346  ;  Howe  v.  Howe, 
97  Me.  422. 

3.  Express  Waiver.  —  O'Melia  v.  Hoffmeyer, 
119  Iowa  444.  1 

4.  Weight  and  Sufficiency  of  Evidence.  —  Sul- 
livan v.  Greene,  92  Me.  102;  Bullard  v.  Avery, 
126  Mich.  711;  Twohy  Mercantile  Co.  v.  Mel- 
bye,  83  Minn.  394 ;  Schloredt  v.  Boyden,  9  Wyo. 
392. 

912.  1.  Burden   of  Proof  on   Claimant.  — 

Racek  v.  North  Bend  First  Nat.  Bank,  62  Neb. 
669.  'See  also  Davis  v.  Pringle,  108  Ga.  93. 
3.  Buckingham  v.  Shoyer,  86  111.  App.  364. 


Judgment  Cannot  Be  Rendered  for  Claimant 
Against  Garnishee.  —  Florida  Cent.,  etc.,  R.  Co. 
v.  Carstens,  (Fla  1904)  37  So.  Rep.  566,  fol- 
lowing Carpenter  v.  McClure,  37  Vt.  127;  Com- 
mercial Nat.  Bank  v.  Payne,  60  111.  App.  346, 
affirmed  161  111.  316. 

913.  1.  No  Personal  Judgment  Against  Gar- 
nishee. —  Stacher  v.  Rockhill,  7  Kan.  App.  491. 

3.  Wichita  v.  Rock  Island  Lumber,  etc.,  Co., 
68  Kan.  445. 

4.  Claimant  Entitled  to  Costs  if  Successful.  — 
Buckingham  v.  Shoyer,  86  111.  App.  364  ;  Peter- 
son v.  Knuutila,  (Minn.  1905)  102  N.  W.  Rep. 
368. 

5.  Unsuccessful  Claimant  Liable  for  Costs.  — 

Meserve  v.  Nason,  96  Me.  412. 

914.  3.  Wrongful  Garnishment.  —  Insell  v. 
Kennedy,  120  Iowa  234.  But  see  Veitch  v. 
Cebell,  105  Wis.  260,  76  Am.  St.  Rep.  914. 

Garnishment  to  Secure  Exempt  Property.  — 
Coursey  v.  Cornwell,  (Tex.  Civ.  App.  1901)  65 
S.  W.  Rep.  73. 

Good  Faith  No  Defense.  —  The  fact  that  the 
plaintiff's  agent  making  affidavit  for  the  writ 
believed  that  grounds  for  the  issuance  of  the 
writ  existed  is  immaterial.  Barr  v.  Cardiff,  32 
Tex.  Civ.  App.  495. 


GAS  COMPANIES. 

Bv  H.  W.  Hoye. 

917.  I.  Character  of  Corporation  and  Nature  of  Business.  —  See 

note  2. 

II.  Incorporation.  —  See  note  7. 

918.  III.  Consolidation.  —  See  note  4. 

IV.  Regulation —  1.  State.  —  See  notes  6,  7. 


917.  2.  Gas  Companies  Generally  Held  to  Be 
Public  or  Quasi-Public  Corporations.  —  La  Harpe 
v.  Elm  Tp.  Gas,  etc.,  Co.,  69  Kan.  97  ;  Buffalo 
v.  Buffalo  Gas  Co.,  81  N.  Y.  App.  Div.  505. 

7.  Transportation  and  Business  Corporations.  — 
Under  the  New  York  statutes  a  corporation 
supplying  natural  gas  is  a  business  corporation, 
but  corporations  formed  for  the  purpose  of 
manufacturing  gas  are  transportation  corpo- 
rations, and  are  excluded  from  organizing  un- 


der the  Business  Corporations  Law.    Wilson  v. 

Tennent,  (Supm.  Ct.  Tr.  T.)  32  Misc.  (N.  Y.) 
273,  affirmed  61  N.  Y.  App.  Div.  100. 
91§.    4.  Effect  of  Consolidation.  —  People's 

Gaslight,  etc.,  Co.  v.  Chicago,  114  Fed.  Rep. 
384,  affirmed  194  U.  S.  1  ;  People's  Gaslight, 
etc.,  Co.  v .  Hale,  94  111.  App.  406 :  Covington 
Gaslight  Co.  v.  Covington,  (Ky.  1900)  58  S.  W. 
Rep.  805. 

6.  Police  Power.  —  Ohio  Oil  Co.  v.  Indiana, 

o 
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919.  Constitutional  Limitation  of  State's  Right  to  Regulate  the  Transportation  of  Nat- 
ural Gas.  —  See  note  i. 

2.  Municipal.  —  See  notes  5,  6,  7. 

920.  V.  Rights  —  1.  In  General  —  Conditional  Grants.  —  See  notes  3,  4. 

2.  Right  to  Supply  Municipalities  with  Gas  and  to  Lay  Pipes  in 
Highways  —  a.  How  Acquired  —  (1)  In  General.  —  See  note  5. 

(2)  Grants  by  Municipal  Corporations.  —  See  notes  6,  7. 

921.  (3)  Rights  of  Abutting  Owners.  —  See  note  3. 

b.  Grants  of  Exclusive  Rights.  —  See  note  5. 

922.  c.  Nature  of  Right.  —  See  note  2. 

923.  d.  Mode  of  Exercising  Right.  —  See  notes  1,  2. 

3.  Right  of  Eminent  Domain.  —  See  notes  5,  6. 

925.  VI.  Construction  of  Legislative  Grants  to  Gas  Companies  — 
1.  In  General.  —  See  notes  2,  3,  5. 

927.  VII.  PRICE  of  Gas  —  1.  State  or  Municipal  Regulation.  —  See  notes 
1,  2,  3. 


177  U.  S.  190;  Dobbins  v.  Los  Angeles,  139  Cal. 
179,  96  Am.  St.  Rep.  95.  See  also  Buffalo  v. 
Buffalo  Gas  Co.,  81  N.  Y.  App.  Div.  505. 

918.  7.  Dobbins  v.  Los  Angeles,  105  U.  S.  223. 

919.  1.  Natural  Gas  —  Interstate  Commerce. 
Manufacturers'  Gas,  etc.,  Co.  v.  Indiana  Nat- 
ural Gas,  etc.,  Co.,  155  Ind.  545. 

5.  Limitations  of  the  Police  Power  of  Municipal 
Corporation. —  Mills  v.  Chicago,  127  Fed.  Rep. 
731  ;  In  re  Johnston,  137  Cal.  115  ;  La  Harpe  v. 
Elm  Tp.  Gas,  etc.,  Co.,  69  Kan.  97 ;  Consoli- 
dated Gas  Co.  v.  Baltimore  County,  98  Md. 
689.  See  also  People  v.  Cromwell,  89  N.  Y. 
App.  Div.  291. 

6.  Hot  Springs  Electric  Light  Co.  v.  Hot 
Springs,  70  Ark.  300 ;  In  re  Smith,  143  Cal. 
368 ;  Noblesville  v.  Noblesville  Gas,  etc.,  Co., 
157  Ind.  162;  Lima  Gas  Co.  v.  Lima,  2.  Ohio. 
Cir.  Dec.  396 ;  Logan  Natural  Gas,  etc.,  Co.  v. 
Chillieothe.  65  Ohio  St.  186. 

7.  Dobbins  v.  Los  Angeles,  139  Cal.  179,  96 
Am.  St.  Rep.  95  ;  Capital  City  Light,  etc.,  Co.  v. 
Tallahassee,  42  Fla.  462. 

920.  3.  Annexing  Condition!  to  Grant.  — 
Newark  Gas,  etc.,  Co.  v.  Newark,  8  Ohio  Dec. 
418,  7  Ohio  N.  P.  76. 

4.  Sandy  Lake  v.  Sandy  Lake,  etc.,  Gas  Co., 
16  Pa.  Super.  Ct.  234;  School  Dist.  v.  Enter- 
prise Natural  Gas  Co.,  18  Pa.  Super.  Ct.  73. 

5.  How  Right  Is  Acquired.  —  See  Twin  Vil- 
lage Water  Co.  v.  Damariscotta  Gas  Light  Co., 
98  Me.  325. 

6.  Right  of  Municipal  Corporation  Limited  by 
Its  Legislative  Authority.  —  Capital  City  Light, 
etc.,  Co.  v.  Tallahassee,  42  Fla.  462. 

7.  Municipality  Must  Act  in  Strict  Conformity 
to  Authority.  —  Mills  v.  Chicago,  127  Fed.  Rep. 
73i. 

921.  3.  Rights  of  Owners  of  Land  Traversed 
by  a  Country  Highway.  —  Ward  v.  Triple  State 
Natural  Gas,  etc.,  Co.,  115  Ky.  723.  See  also 
Muncie  Natural  Gas  Co.  v.  Allison,  31  Ind. 
App  50. 

6.  Exclusive  Rights.  —  Lawrence  v.  Henncssy, 

165  Mo.  659.  See  also  Kentucky  Heating  Co. 
v.  Louisville  Gas  Co.,  (Ky.  1901)  63  S.  W.  Rep. 
75'- 

922.  2.  Grant  of  Franchise  a  Contract  Pro- 
tected by  Constitution  from  Impairment.  —  In  re 
Smith,  143  Cal.  368. 

92!t.    1.  Gas  Company  Assumes  Risk  of  Loca- 


tion of  Pipes. —  New  Orleans  Gaslight  Co.  v. 
Drainage  Commission,  11 1  La.  838.  See  also 
Springfield  Water  Co.  v.  Suburban  Gas  Co..  8 
Del.  Co.  Rep.  (Pa.)  130,  14  York  Leg.  Rec. 
(Pa.)  135. 

2.  After  Laying  Pipes  Street  MuBt  Be  Put  in 
Good  Condition.  —  Kalamazoo  v.  Kalamazoo 
Heat,  etc.,  Co.,  124  Mich.  74. 

5.  Right  of  Eminent  Domain.  -  La  Harpe  v. 
Elm  Tp.  Gas,  etc.,  Co.,  69  Kan.  97  ;  Charleston 
Natural  Gas  Co.  v.  Lowe,  52  W.  Va.  662. 

6  Charleston  Natural  Gas  Co.  v.  Lowe,  52 
W.  Va.  662. 

925.  2.  Grants  Strictly  Construed.  —  Capital 
City  Light,  etc.,  Co.  v.  Tallahassee.  42  Fla.  462; 
People's  Gas  Light,  etc.,  Co.  v.  Hale,  94  111. 
App.  406. 

3.  Implied  Power  to  Lay  Pipes  in  New  Streets. 

—  People  v.  Cromwell,  89  N.  Y.  App.  Div.  291. 

5.  Authority  to  Lay  Pipes  in  Highway.  —  See 
Batcheller  v.  Tunbridge  Wells  Gas  Co.,  84  L.  T. 
N.  S.  765.  65  J.  P.  680. 

Power  to  Lay  Pipes  in  "  Morristown  and 
Vicinity"  does  not  include  a  neighboring  muni- 
cipality. Madison  v.  Morristown  Gas  Light  Co., 
65  N.  .1.  Fq.  356. 

Power  to  Lay  Pipes  and  Distribute  Gas  does  not 
include  the  right  to  establish  telephone  or  tele- 
graph service.  Woods  v.  Greensboro  Natural 
Gas  Co.,  204  Pa.  St.  606. 

For  Other  Examples  of  the  Construction  of  the 
Peculiar  Provisions  of  the  Charters.  —  Kalamazoo 
v.  Kalamazoo  Heat,  etc.,  Co.,  124  Mich.  74. 

927.  1.  Power  of  State  or  Municipal  Cor- 
poration to  Regulate  Price  of  Gas.  —  People's 
Gaslight,  etc.,  Co.  v.  Chicago,  114  Fed.  Rep.  384, 
affirmed  104  U.  S.  1  :  People's  Gas  Light,  etc., 
Co.  v.  Hale,  94  III.  App.  406  :  Muncie  Natural 
Gas  Co.  v.  Muncie.  160  Ind.  97  ;  Public  Service 
Corp.  v.  American  Lighting  Co.,  67  N.  J.  Eq. 
122;  Toledo  v.  Northwestern  Ohio  Natural  Gas 
Co.,  8  Ohio  Dec.  277,  6  Ohio  N.  P.  531  ;  Cline 
v.  Snringfield,  10  Ohio  Dec.  389,  7  Ohio  N.  P. 
626.' 

A  City  Has  No  Inherent  Power  to  regulate  the 

price  to  be  charged  for  gas.  Mills  v.  Chicago, 
127  Fed.  Rep.  731. 

2.  Regulations  Must  Not  Violate  Charter'Rights. 

Toledo  v.  Northwestern  Ohio  Natural  Gas  Co., 
8  Ohio  Dec.  277,  6  Ohio  N.  P.  531. 

3.  Meter  Rent.  —  Smith  v.  Capital  Gas  Co.,  13a 
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B98.    2  In  Absence  of  State  or  Munioipal  Regulation.  —  See  note  6. 

3.  Contracts  Between  Companies  and  Municipal  Corporations.  —  See 

note  7. 

929.    VHI.   Duties  and  Liabilities  —  1.  Duty  to  Furnish  Gas  —  a. 

General  Rule.  — See  notes  1,  2,  3. 

939.    c.  Right  to  Require  Security  or  Deposit.  —  See  note  7. 

931.  d.  Where  Applicant  or  Consumer  Is  Indebted  to  Company. 
—  Sec  notes  2,  3. 

The  Question  Whether  or  Not  a  Customer  of  a  Gas  Company  Is  in  Arrears.  —  See 

note  4. 

932.  2.  Liability  for  Not  Furnishing  Gas  or  for  Wrongfully  Cutting  Off  Sup- 
ply. —  See  notes  2,  3,  4. 

Measure  of  Damages.  —  See  note  5- 

934.    5.  Liability  for  Creating  Nuisance  —     Private  Nuisance — (1) 
Lijuries  Caused  by  Company  s  Works  —  (a)  In  General.  —  See  notes  2,  4. 
93*>.    (b)  Polluting  Air  to  Injury  of  Neighboring  Proprietor.  —  See  note  I. 


Cal.  209 ;  Indiana  Natural,  etc.,  Gas  Co.  v. 
State,  158  Ind.  516;  Buffalo  v.  Buffalo  Gas  Co., 
81  N.  Y.  App.  Div.  505. 

928.  6.  Price  of  Gas  in  Absence  of  Legislation 
on  Subject.  —  See  Baily  v.  Fayette  Gas  Fuel  Co., 
193  Pa.  St.  175,  holding  that  a  gas  company 
cannot  charge  one  rate  for  gas  for  lighting  pur- 
poses and  another  rate  for  the  same  gas  if  used 
for  heating. 

7.  Authorized  Contracts  Between  Gas  Companies 
and  Municipal  Corporations  Inviolate.  —  Nobles- 
ville  v.  Noblesville  Gas,  etc.,  Co.,  157  Ind.  162; 
Logan  Natural  Gas,  etc.,  Co.  v.  Chillicothe,  65 
Ohio  St.  186. 

929.  1.  Application  under  New  York  Statute. 
—  See  Wilson  v.  Tennent,  (Supm.  Ct.  Tr.  T.) 
32  Misc.  (N.  Y.)  273,  affirmed  61  N.  Y.  App. 
Div.  100. 

2.  Duty  to  Furnish  Gas  to  Applicants. —  People's 
Gas  Light,  etc.,  Co.  v.  Hale,  94  111.  App.  406  ; 
Indiana  Natural  Gas,  etc.,  Co.  v.  State,  162 
Ind.  690  ;  Indiana  Natural,  etc.,  Gas  Co.  v.  An- 
thony, 26  Ind.  App.  307 ;  State  v.  Consumers 
Gas  Trust  Co.,  157  Ind.  345;  Bennett  v.  East- 
chester  Gas  Light  Co.,  54  N.  Y.  App.  Div.  74  ; 
Miller  v.  Wilkes-Barre  Gas  Co.,  206  Pa.  St. 
254;  Corbet  v.  Oil  City  Fuel  Supply  Co.,  21  Pa. 
Super.  Ct.  80 ;  Charleston  Natural  Gas  Co.  v. 
Lowe,  52  W.  Va.  662.  See  also  American 
Lighting  Co.  v.  Public  Service  Corp.,  132  Fed. 
Rep.  794- 

3.  Jones  v.  Rochester  Gas,  etc.,  Co.,  168  N. 
Y.  65  ;  Corbet  v.  Oil  City  Fuel  Supply  Co.,  21 
Pa.  Super.  Ct.  80. 

Statutes  Construed.  —  The  penalty  for  refus- 
ing to  supply  gas  imposed  by  section  65  of  the 
Neu-  York  Transportation  Corporations  Law 
does  not  anpry  10  corporations  organized  for 
iupplying  natural  gas  to  consumers,  since  such 
companies,  unlike  those  formed  for  the  pur- 
pose of  manufacturing  gas,  are  business  and  not 
transportation  corporations.  Wilson  v.  Tennent, 
(Supm.  Ct.  Tr.  T.)  32  Misc.  (N.  Y.)  273,  af- 
firmed 61  N.  Y.  App.  Div.  100. 

Mandamus,  Not  Injunction,  Proper  to  Compel 
Company  to  Supply  Gas.  —  State  v.  Consumers' 
Gas  Trust  Co.,  157  Ind.  345;  State  v.  New  Or- 
leans Gaslight  Co.,  108  La.  67;  Johnson  v. 
Atlantic  City  Gas,  etc.,  Co.,  65  N.  J.  Eq.  129. 

930.  7.  Bight  to  Bequire  Security.  —  Baker 
V.  San  Francisco  Gas,  etc.,  Co.,  141  Cal.  710. 


931.  2.  Bight  to  Befuse  to  Furnish  Gas  to 
Applicants  and  Consumers  Who  Are  in  Arrears.  — 

Hitchcock  v.  Essex,  etc.,  Gas  Co.,  70  N.  J. 
L.  492. 

By  an  English  Statute.  —  Montreal  Gas  Co.  v. 
Cadieux,  11  Quebec  K.  B.  93,  affirming  68  L. 
J.  P.  C.  126,  (1899)  App.  Cas.  589,  81  L.  T. 
N.  S.  274. 

3.  In  New  York. —  See  Bennett  v.  Eastchester 

Gas  Light  Co.,  54  N.  Y,  App.  Div.  74. 

In  Oregon  a  gas  company  may  refuse  to  supply 
an  applicant  with  gas  until  he  has  paid  a  bill 
for  gas  furnished  to  him  at  his  former  resi- 
dence. Mackin  v.  Portland  Gas  Co.,  38  Oregon 
120. 

Under  an  English  Statute  providing  that  a 
gas  company  may  stop  the  gas  from  entering  the 
premises  of  any  person  who  neglects  to  pay  any 
rate,  rent,  or  charge  due  to  the  company,  it  has 
been  held  that  a  gas  company  may  stop  the 
supply  of  gas  on  all  the  premises  of  such  person 
although  there  are  no  arrears  in  respect  to 
part  of  the  premises.  Montreal  Gas  Co.  v. 
Cadieux,  (1899)  A.  C.  589,  68  L.  J.  P.  C.  126, 
81  L.  T.  N.  S.  274. 

Arrears  Created  by  Former  Occupants.  —  A  gas 
company  cannot,  even  under  a  by-law,  refuse 
to  supply  a  citizen  on  the  ground  that  the 
former  tenant  had  not  paid  his  bill.  Miller  v. 
Wilkes-Barre  Gas  Co.,  206  Pa.  St.  254. 

4.  Bennett  v.  Eastchester  Gas  Light  Co.,  54 
N.  Y.  App.  Div.  74. 

932.  2.  Liability  for  Befusal  to  Furnish  or 
for  Wrongfully  Cutting  Off  Gas. — Indiana  Natural, 
etc.,  Gas  Co.  v.  Anthony,  26  Ind.  App.  307. 

3.  Statutory  Penalty. —  Bennett  v.  Eastchester 
Gas  Light  Co.,  54  N.  Y.  App.  Div.  74. 

4.  State  v.  Connersville  Natural  Gas  Co.,  163 
Ind.  563. 

5.  Measure  of  Damages.  —  See  Miller  v. 
Wilkes-Barre  Gas  Co.,  206  Pa.  St.  254. 

934.  2.  The  Question  Whether  a  Substantial 
Injury  Has  Been  Caused.  —  Armbruster  v.  Au- 
burn Gas  Light  Co.,  18  N.  Y.  App.  Div.  447, 
affirmed  162  N.  Y.  655. 

4.  Bight  of  Action  Not  Dependent  upon  Negli- 
gence. —  Jordeson  v.  Sutton,  etc.,  Gas  Co., 
(1898)  2  Ch.  614,  67  L.  J.  Ch.  666,  79  L*  T., 
N.  S.  478,  aUrmed  (1899)  2  Ch.  217,  68  L.  J. 
Ch.  457,  80  L.  T.  N.  S.  815. 

935.  1.  Polluting  Air.  — Armbruster  v.  Au- 
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93d.  (2)  Special  Injuries  from  Obstructions  in  Public  Highways.  —  See 
note  5. 

(3)  Injunction  to  Restrain  Private  Nuisance.  —  See  note  6. 

936.  6.  Liability  for  Negligence  in  Conduct  of  Business  —  a.  In  General. 
—  See  notes  3,  4. 

What  Degree  of  Care  Required.  —  See  notes  5,  7. 

937.  When  Notice  Necessary  to  Make  Company  .Liable.  • — See  note  3. 

938.  Negligence  Must  Have  Been  Proximate  Cause  of  Injury.  —  See  note  I. 

Injury  Resulting  from  Joint  Negligence  of  Gas  Company  and  Another. — See  note  2. 

b.  Burden  of  Proof.  —  See  note  5. 

c.  Existence  of  Negligence  Question  for  Jury.  —  See  note  6. 

939.  See  note  1. 

d.  Negligence  of  Agents  and  Employees  —  (1)  In  General. — 

See  note  2. 

/.  Injuries  Arising  in  Delivering  Gas  to  Consumers.  —  See 

notes  6,  7. 

940.  g.  Escape  of  Gas  into  Neighboring  Premises.  —  See  notes  1,  3. 


burn  Gas  Light  Co.,  18  N.  Y.  App.  Div.  447, 
affirmed  162  N.  Y.  655. 

935.  5.  Obstructions  in  Public  Highways 
Resulting  in  Special  Injury. -—  San  Antonio  Gas 
Co.  v.  Singleton,  24  Tex.  Civ.  App.  341. 

6.  Erection  of  Gasholder  Which  Would  Obstruct 
Lights  of  Houses  Restrained.  —  Jordeson  v.  Sut- 
ton, etc.,  Gas  Co.,  (1898)  2  Ch.  614,  67  L.  J. 
Ch.  666,  79  L  T.  N.  S.  478,  affirmed  (1809) 
2  Ch.  217,  66  L.  J.  Ch.  457,  80  L.  T.  N.  S.  815, 
and  see  generally  the  title  Light  and  Air,  124. 
2  el  seq. 

936.  3.  See  Triple-State  Natural  Gas,  etc., 
Co.  v.  Wellinan,  114  Ky.  79. 

4.  Liability  for  Negligence.— Aurora  Gas  Light 
Co.  v.  Bishop,  81  III.  App.  493;  Citizens'  Gas, 
etc.,  Min.  Co.  v.  Whipple,  32  Ind.  App.  203  ;  In- 
diana Natural,  etc.,  Gas  Co.  v.  Long,  27  Ind. 
App.  219;  German-American  Ins.  Co.  v.  Stand- 
ard Gas  Light  Co.,  (Supm.  Ct.  Tr.  T.)  34  Misc. 
(N.  Y.)  594- 

5.  Degree  of  Care  Required.  —  Aurora  Gas  Light 
Co.  v,  Bishop,  81  111.  App.  493;  Indiana  Natu- 
ral, etc.,  Gas  Co.  v.  Long,  27  Ind.  App.  219, 
citing  14  Am.  and  Eng.  Encvc.  of  Law  (21'/ 
ed.)  936 ;  Greaney  v.  Holyoke  Water- Power  Co., 
174  Mass.  437;  Hartman  v.  Citizens'  Natural 
Gas  Co.,  210  Pa.  St.  19;  Barrickman  v.  Marion 
Oil  Co.,  45  W.  Va.  634. 

To  Lay  Natural-gas  Pipe  on  Top  of  the  Ground 
has  been  held  to  bo  negligence.  Indiana 
Natural,  etc.,  Gas  Co.  v.  McMath,  26  Ind.  App. 
154- 

7.  Inspection  and  Superintendence.  —  Indiana 
Natural,  etc.,  Gas  Co.  v.  Long,  27  Ind.  App.  219, 
citing  14  Am.  and  Eng.  Fncyc.  of  Law  (2d  ed.) 
936;  Citizens  Gas,  etc.,  Min.  Co.  v.  Whipple,  32 
Ind.  App.  203  ;  Wichita  Gas,  etc.,  Co.  v.  Wright, 
9  Kan.  App.  730. 

937.  3.  Where  Notice  Will  Be  Presumed.  — 
Aurora  Gas  Light  Co.  v.  Bishop,  81  111.  App. 
493;  Alexandria  Min.,  etc.,  Co.  v.  Irish,  16  Ind. 
App.  534 ;  Hartman  v.  Citizens  Natural  Gas 
Co.,  210  Pa.  St.  19.  See  also  Koplan  v.  Boston 
Gaslight  Co.,  177  Mass.  15. 

93**.  1.  Proximate  Cause.  —  Richmond  v. 
Gay,  103  Va.  320;  Barrickman  v.  Marion  Oil 
Co..  45  W.  Va.  634. 

The  Jury  Cannot  Found  Its  Verdict  Merely  on 


Conjecture.  —  People's  Gas  Light,  etc.,  Co.  v. 
Amphlett,  93  111.  App.  194. 

2.  Joint  Tortfeasors. —  Aurora  Gas  Light  Co.  v. 
Bishop,  81  111.  App.  493;  Chicago,  etc.,  R.  Co. 
v.  Rhodes,  35  Tex.  Civ.  App.  432.  See  also 
Howard  v.  Union  Traction  Co.,  195  Pa.  St. 
591- 

5.  Burden  of  Proving  Negligence  Is  upon  Plain- 
tiff. —  People's  Gas  Light,  etc.,  Co.  v.  Porter, 
102  111.  App.  461. 

6.  Whether  There  Has  Been  Negligence  Question 
for  Jury.  —  United  Oil  Co.  v.  Miller,  19  Colo. 
App.  46  ;  Consolidated  Gas  Co.  v.  Getty,  96  Md, 
683,  94  Am.  St.  Rep.  603  ;  Koplan  v.  Boston  Gas 
Light  Co.,  177  Mass.  15;  Beyer  v.  Consolidated 
Gas  Co.,  44  N.  Y.  App.  Div.  158;  Tiehr  v. 
Consolidated  Gas  Co.,  51  N.  Y.  App.  Div.  446; 
Heh  Consolidated  Gas  Co.,  201  Pa.  St.  443, 
88  Am.  St.  Rep.  819. 

939.  1.  Essential  to  Recovery  that  Evidence 
Tending  to  Establish  Negligence  Be  Submitted.  — 
Triple-State  Natural  Gas,  etc.,  Co.  v.  Wellman, 
114  Ky.  79;  King  v.  Consolidated  Gas  Co.,  90 
N.  Y.  App.  Div.  166;  Skogland  v.  St.  Paul  Gas- 
light Co.,  89  Minn.  1  ;  McKenna  v.  Bridgewater 
Gas  Co.,  193  Pa.  St.  633  ;  Lodge  v.  United  Gas 
Imp.  Co.,  209  Pa.  St.  533. 

2.  Liability  for  Negligence  of  Agents  and 
Employees.  —  United  Oil  Co.  v.  Miller,  19  Colo. 
App.  46  ;  United  Oil  Co.  v.  Roseberry,  30  Colo. 
177;  Tipton  Light,  etc.,  Co.  v.  Newcomer,  33 
Ind.  App.  42 ;  Beyer  v.  Consolidated  Gas  Co., 
44  N.  Y.  App.  Div.  158;  German-American  Ins. 
Co.  v.  Standard  Gas  Light  Co.,  (Supm.  Ct.  Tr. 
T.)  34  Misc.  (N.  Y.)  594;  Chicago,  etc.,  R.  Co. 
z .  Rhodes,  35  Tex.  Civ.  App.  432. 

6.  Degree  of  Care  Required  in  Delivering  Gas  to 
Consumers.  —  Citizens'  Gas,  etc.,  Min.  Co.  v. 
Whipple,  32  Ind.  App.  203. 

7.  Liability  for  Negligence  in  Delivering  Gas 
to  Consumers.  —  See  Ibach  v.  Huntington  Light, 
etc.,  Co.,  23  Ind.  App.  281. 

Where  Pipes  Are  Owned  and  Cont' oiled  by 
Consumer  Company  Not  Responsible.  —  See  King 
v.  Consolidated  Gas  Co.,  90  N.  Y.  App.  Div. 
166;  Smith  v.  Pawtucket  Gas  Co.,  24  R.  I. 
292,  96  Am.  St.  Rep.  713. 

9J0.  1.  Baudler  v.  People's  Gas  Light,  etc., 
Co.,  108  111.  App.  187. 
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941.    h.  Liability  for  Injuries  to  Persons  on  Street  —  (i)  From 

Explosion  of  Gas.  —  See  note  2. 

i.  Measure  ok  Damages  in  Actions  for  Negligence.  —  See 

note  5. 

049.  /.  CONTRIBUTORY  Negligence  —  (3)  Province  of  Court  and  Jury 
in  Determining  Quest  ion  of  Contributory  Negligence.  —  See  note  4. 

(4)  Neglect  to  Take  Precautionary  Measures  Where  Gas  Is  Escaping 
into  House.  —  See  note  6. 

(5)  Searching  for  Leak  with  Match  or  Light.  —  See  note  9. 
9-13.    See  note  4. 

(6)  When  Contributory  Negligence  of  Third  Person  Will  Preclude 
fry  —  Contributory  Negligence  of  Tenant  in  Possession.  —  Sec  note  8. 

9  Hi.  X.  Liability  for  Interference  with  or  Injury  to  Company's 
Property  —  1.  Property  Placed  in  Public  Highway  under  Authority  of  Law.  — 

See  notes  I,  2. 


948.    GENERAL.  —  See  notes  2,  5. 

910.  3.  Liability  for  Injuries  from  Gas  Escap- 
ing into  Neighboring  Premises. —  Baudlerv.  Peo- 
ple's Gas  Light,  etc.,  Co.,  108  111.  App.  187. 

Injuries  to  Trees  and  Plants.  —  Wichita  Gas, 
etc.,  Co.  v.  Wright,  9  Kan.  App.  730  ;  Hansen 
v.  St.  Paul  Gaslight  Co.,  82  Minn.  84. 

941.  2.  Injuries  to  Persons  on  Street.  — 
Tiehr  v.  Consolidated  Gas  Co.,  S1  N.  Y.  App. 
Div.  446. 

5.  Measure  of  Damages.  —  Consolidated  Gas  Co. 
v.  Getty,  96  Md.  683,  94  Am.  St.  Rep.  603 ; 
Hansen  v.  St.  Paul  Gaslight  Co.,  82  Minn.  84. 

942.  4.  Existence  of  Contributory  Negligence 
Ordinarily  Question  for  Jury.  —  Indiana  Natural, 
etc.,  Gas  Co.  v.  McMath,  26  Ind.  App.  154; 
Tiehr  v.  Consolidated  Gas  Co.,  51  N.  Y.  App. 
Div.  446  ;  Richmond  v.  Gay,  103  Va.  320. 

6.  Whether  He  Has  Such  Knowledge  or  Not  Is 
a  Question  for  the  Jury.  —  See  Apfelbach  v.  Con- 
solidated Gas  Co.,  204  Pa.  St.  570. 

9.  Consolidated  Gas  Co.  v.  Getty,  96  Md.  683, 
94  Am.  St.  Rep.  603. 

943.  4.  Contributory  Negligence  Question 
for  Jury.  ■ —  People's  Gas  Light,  etc.,  Co.  v.  Am- 
phlett,  93  111.  App.  194;  Baudler  v.  People's 
Gas  Light,  etc.,  Co.,  108  111.  App.  187. 

8.  Contributory  Negligence  of  Tenant  in  Pos- 
session of  Property.  —  See  Creel  v.  Charleston 
Natural  Gas  Co.,  51  W.  Va.  129,  90  Am.  St. 
Rep.  772. 

946.  1.  Liability  for  Interference  with  or 
Injury  to  Property  in  Highway.  —  See  Crystail 


Palace  Gas  Co.  v.  Idris,  82  L.  T.  N.  S.  200,  64 
J.  P.  452  (injury  to  lamp  post  by  negligent 
driving). 

2.  Interference  with  or  Injury  to  Property  Will 
Be  Restrained.  —  Alliance,  etc.,  Gas  Co.  v.  Dub- 
lin County  Council,  (1901)  Ir.  R.  492. 

918.  2.  General  and  Notorious.  —  Watson 
v.  Richardson,  110  Iowa  673;  Duffy  v.  Duffy, 
114  Iowa  581  ;  McCorkendale  v.  McCorkendale, 
in  Iowa  314. 

5.  General  Election.  —  Wilson  v.  Clark,  63 
Kan.  505. 

General  Election  Distinguished  from  Regular 
Election.  —  Mclntyre  v.  Iliff,  64  Kan.  747. 

General  and  Special  Terms.  —  State  v.  Eggers, 
152  Mo.  485. 

General  Verdict.  —  American  Tin-Plate  Co.  v. 
Guy,  25  Ind.  App.  588. 

General  and  Special  Benefits  —  Eminent  Domain. 
—  See  Beveridge  v.  Lewis,  137  Cal.  619. 

General  and  Special  Courts.  —  See  Wertheim  v. 
Fidelity,  etc.,  Co.,  72  Vt.  326. 

A  General  Judgment  is  a  judgment  in  per- 
sonam; a  special  judgment  operates  in  rem. 
Smith  v.  Colloty,  69  N.  J.  L.  365. 

General  Assignment.  —  See  People  v.  Mercan- 
tile Credit  Guarantee  Co.,  55  N.  Y.  App.  Div. 
594- 

General  Reputation.  —  Cunningham  v.  Under- 
wood, (C.  C.  A.)  116  Fed.  Rep.  811. 
General  and  Special  Are  Antonyms.  —  Piatt  v. 

Craig,  66  Ohio  St.  75. 
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GENERAL  AVERAGE. 


By  A.  W.  Vakian. 

954.  I.  INTRODUCTORY — General  Average  and  Particular  Average.  —  See  note  I. 

955.  II.  Definition  and  General  Principles  —  classes  of  Losses  Giving  Rise 

to  General  Average.  —  See  note  I. 

Antiquity  and  History  of  Doctrine.  —  See  note  3. 

956.  III.  General  Average  Act  —  2.  Requisites — a.  In  General. — 
See  note  4. 

957.  b.  Community  of  Interest  and  Peril  —  common  Peril. —  See 
note  3. 

95 8.  Where  Interests  Are  Separated  After  Peril  Begins.  —  See  note  I. 
Imminence  and  Character  of  Peril.  —  See  note  2. 

96©.  d.  NECESSITY  OF  ACT  —  Master  Judge  of  Necessity  of  Act.  —  See  note  2. 
961.    Negligence.  — See  note  2. 

963.   e.  Extraordinary  Nature  of  Act.  —  See  note  i. 

965.  3.  Where  Article  the  Sacrifice  of  Which  Is  Claimed  Was  Inevitably 
Doomed  —  Property  Threatening  Adventure  Through  Its  Own  Defect.  —  See  note  I. 

IV.  General  Average  Loss — 1.  Definition  and  Nature  of  General 
Average  Loss  —  a.  In  General.  —  See  note  3. 

966.  C.  INCIDENTAL  LOSSES  —  Immediate  Consequences  of  Act  Are  General  Aver- 
age. —  See  note  2. 

Act  Must  Be  Proximate  Cause  of  Loss.  —  See  note  3. 


95  I.    1.  The  Phrase  "  General  Average,"  as 

found  in  policies  of  marine  insurance,  is  used 
in  contradistinction  to  particular  average.  It 
means  a  voluntary  sacrifice  for  the  benefit  of 
the  voyage,  and  not  merely  an  involuntary 
encounter  of  a  loss  without  action  or  design. 
Montgomery  v.  Indemnity  Mut.  Marine  Ins.  Co., 
(1902)  1  K.  B.  734- 

955.  1.  Iredale  v.  China  Traders  Ins.  Co., 
(1900)  2  Q.  B.  515. 

3.  Antiquity  and  History. —  See  Milburn  v. 
Jamaica  Fruit  Importing,  etc.,  Co.,  (1900)  a 
Q.  B.  540. 

956.  4.  Iredale  v.  China  Traders  Ins.  Co., 
(1900)  2  Q.  B.  s 1 5. 

957.  3.  Iredale  v.  China  Traders  Ins.  Co., 
(1900)  2  Q.  B.  515;  Kidd  v.  Thomson,  26  Ont. 
App.  220. 

95S.    1.  After  the  Common  Danger  Has  Ceased 

there  can  be  no  sacrifice  or  expenditure  that 
can  be  the  subject  of  a  general  average  contri- 
bution. Iredale  v.  China  Traders  Ins.  Co., 
(1900)  2  Q.  B.  515. 

2.  Imminence  of  Peril. —  Kidd  v.  Thomson,  26 
Ont.  App.  220. 

960.  2.  Master  Judge  of  Necessity.  —  Mont- 
gomery V.  Indemnity  Mut.  Marine  Ins.  Co., 
(1901  )  1  Q.  B.  147.  affirmed  (1902)  1  K.  B.  734. 

901.  2.  Where  Master's  Negligence  Proximate 
Cause  of  Loss.  —  Milburn  v.  Jamaica  Fruit  Im- 
porting, etc..  Co.,  ( 1900)  2  Q.  B.  540. 

Where  CVr.rt?r-party  Excepts  Servant's  Negli- 
gence. -  Milburn  v.  Jamaica  Fruit  Importing, 
etc.,  Co.,  (1900)  2  Q.  B.  540. 

Effect  of  Harter  Act. —  The  Strathdon,  94  Fed. 


Rep.  206,  affirmed  (C.  C.  A.)  101  Fed.  Rep. 
600. 

962.     1.   Act    Must   Be   Extraordinary.  — 

Kidd  v.  Thomson,  26  Ont.  App.  220. 

965.  1.  Spontaneous  Combustion  or  Super- 
heating of  Cargo. —  See  Iredale  v.  China  Traders 
Ins.  60.,  (1899)  2  Q.  B.  356,  affirmed  (1900) 
2  Q.  B.  515. 

3.  Depreciation  in  Value  of  Goods  brought  about 
by  a  general  average  act  must  be  made  good  in 
general  average.  Anglo-Argentine  Live  Stock, 
etc.,  Agency  v.  Temperley  Shipping  Co.,  (1899) 
2  Q.  B.  493. 

Also  loss  occasioned  by  the  sale  of  a  part 
of  the  cargo  at  an  intermedial;  port  because  of 
its  endangering  the  whole  venture  is  to  be  made 
good  in  general  average.  The  Brewster,  95  Fed. 
Rep.  1000. 

966.  2.  Immediate  Consequences  of  Sacrifice 
Are  General  Average.  —  Norwich,  etc.,  Transp. 
Co.  v.  Insurance  Co.  of  North  America,  1  18 
Fed.  Rep.  307,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  966,  affirmed  (C.  C.  A.)  129 
Fed.  Rep.  1006. 

The  Damage  Occasioned  Need  Not  Be  Foreseen  ; 
if  it  is  incidental  to  the  saving  of  the  ship  and 
cargo  it  is  a  general  average  loss.  McCall  v. 
Houlder,  76  L.  T.  N.  S.  469. 

3.  Causa  Proxima,  Non  Remota,  Spectatur.  — 
The  doctrine  of  general  average  does  not  seem 
to  be  concluded  by  the  primary  cause  of  the  loss, 
but  is  rather  dependent  on  what  occurred  in  the 
effort  to  s.ive  property.  The  sacrificial  act 
which  brings  the  doctrine  into  operation,  and  the 
success  which  ensues  in  the  saving  of  property, 
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90S.    2.  General  Average  Losses  Arising  from  Acts  of  Sacrifice —  a. 

SON-  (2)  Deck  Cargo     strict  Rule  —  No  Contribution.  —  See  note  I. 
970.    (4)  Contribution  for  Freight  on  Jettisoned  Goods. 


J  ETTI 

See  note  2. 


b.  Stranding.  —  See  note  3. 

07 Where  the  Stranding  Is  Inevitable.  —  See  note  I. 

977.  3.  General  Average  Losses  Arising  from  Extraordinary  Expenditures  — 

a.  Extraordinary  Expenses  in  Saving  Stranded  or  Sunken  Vessel 

—  (2)  Stranding  or  Sinkiflg  Accidental —  (0)  Cargo  Discharged  in  Whole  or  Part  Before 
Ship  Saved  — Expenses  or  Damages  in  Unloading  Cargo.  —  See  note  I. 

978.  b.  Salvage  and  Towage  Expenses  —  Salvage  Expenses  Are  General 
Average  —  See  note  2. 

979.  c.  Port  of  Refuge  Expenses  — (i)  Voluntary  Deviation  to  Port 
of  Refuge.  —  Sec  note  2. 

981.  (2)  Expenses  at  and  Coming  Out  of  Port  of  Refuge  —  (c)  Rule  in 
United  States.  —  See  note  I. 

984.  5.  Miscellaneous  Cases  Considered  —  c.  Expenses  or  Ransom  in 

CASE  OF  EMBARGO  OR  CAPTURE  —  Expenses  for  Wages  and  Provisions  of  the  Crew.  — 

See  note  5. 

985.  V.  General  Average  Contribution  —  1.  Interests  Liable  —  Gener- 
ally All  Property  at  Risk  Contributes.  —  Sec  note  3. 

987.     Contribution  from  Freight.  —  See  note  3. 

Contribution  Between  Two  Interests  Only.  —  See  note  6. 

989.  2.  Persons  Liable —  Individuals  Saved  by  Sacrifice.  —  See  note  I. 

990.  3.  Adjustment  and  Estimation  —  b.  Place  of  Adjustment  —  (1) 
Place  Is  Port  of  Destination.  — See  note  6. 

991.  c.  Contributory  Value  of  Interests  —  (1)  Valuation  of  Cargo 

—  Valuation  at  Port  of  Destination  or  Adjustment  Governs.  —  See  note  3. 

992.  (2)  Valuation  of  Ship.  —  See  note  5. 


are  the  proximate  bases  for  a  contribution  to 
the  sacrifice.  Norwich,  etc.,  Transp.  Co.  v.  In- 
surance Co.  of  North  America,  118  Fed.  Rep. 
307,  affirmed  (C.  C.  A.)  129  Fed.  Rep.  1006. 

96**.  1.  Deck  Cargo,  No  Claim  for  General 
Average.  —  See  Christie  v.  Davis  Coal,  etc.,  Co., 
05  Fed.  Rep.  837,  affirmed  (C.  C.  A.)  110  Fed. 
Rep.  1006. 

979.    2.  Contribution  for  Freight  on  Ca*go 

Je',tis'n';d.  —  Christie  v.  Davis  Coal,  etc.,  Co.,  95 
Fed.  Rep.  837,  affirmed  (C.  C.  A.)  110  Fed.  Rep. 
1006 

3.  Stranding  Is  General  Average.  —  Norwich, 
etc.,  Transp.  Co.  v.  Insurance  Co.  of  North 
America,  118  Fed.  Rep.  307,  affirmed  (C.  C.  A.) 
129  Fed.  Rep.  1006. 

972.  1.  A  Voluntary  Stranding  to  Escape  an 
Inevitable  Sinking  in  deep  water  is  a  general 
average  act.  Norwich,  etc.,  Trans.  Co.  v.  In- 
surance Co.  of  North  America,  u8  Fed.  Rep. 
307,  affirmed  (C.  C.  A.)  129  Fed.  Rep.  1006. 

977.  1.  Unloading  of  Cargo  —  Contra.  — 
The  L'Amerique,  35  Fed.  Rep.  847,  approved  in 
Farnmoor  Steamship  Co.  v.  Union  Ins.  Co.,  44 
Fed.  Rep.  374. 

978.  2.  Salvage  Expenses. — The  Eliza  Lines, 
102  Fed.  Rep.  184. 

979.  2.  Putting  into  Port  of  Refuge  Is  Gen- 
eral Average  Act.  —  Iredale  v.  China  Traders 
Ins.  Co.,  (1900)  2  Q.  B.  515. 

9*1.  1.  Rule  in  United  States  as  to  All  Port 
of  Refuge  Expenses.  —  May  v.  Keystone  Yellow 
Pine  Co.,  117  Fed.  Rep.  287,  citing  14  Am.  and 
I        Fncvc  cif  Law  (2d  cd.)  980  [981]. 

9H-I.    6.  Expense  Necessary  to  Release  Ship 


from  Capture,  which  involves  the  ship,  cargo, 
and  freight,  is  a  subject  of  general  average. 
Woods  v.  Olsen,  (C.  C.  A.)  99  Fed.  Rep.  451. 

985.  3.  One  Owner  of  Several  Interests.  — 
The  distribution  of  loss  among  the  respective 
underwriters  is  not  affected  because  the  inter- 
ests belong  to  the  same  person.  Montgomery  v. 
Indemnity  Mut.  Marine  Ins.  Co.,  (1902)  1  K. 
B.  734,  affirming  (1901)  1  Q.  B.  147. 

987.  3.  Round  Voyage  —  Outward  in  Ballast. 
—  Where  a  ship  is  chartered  for  a  round  voy- 
age and  goes  on  outward  trip  in  ballast,  and  is 
stranded,  thereby  necessitating  a  general  aver- 
age sacrifice,  the  chartered  freight  must  con- 
tribute to  the  general  average  loss.  Steamship 
Carisbrook  Co.  v.  London,  etc.,  Marine,  etc., 
Ins.  Co.,  (1901)  2  K.  B.  861,  affirmed  (1902)  2 
K.  B.  681. 

6.  Contribution  Between  Two  Interests  Only.  — 

See  Steamship  Carisbrook  Co.  v.  London,  etc., 
Marine,  etc.,  Ins.  Co.,  (1901)  2  K.  B.  861, 
affirmed  (1902)  2  K.  B.  681. 

989.  1.  No  Contribution  for  Lives  Saved. — 
Montgomery  v.  Indemnity  Mut.  Marine  Ins.  Co., 
(1901)  1  Q.  B.  147,  affirmed  (1902)  1  K.  B.  734. 

990.  6.  Voyage  Terminated  at  Intermediate 
Port.  —  The  Eliza  Lines,  102  Fed.  Rep.  184. 

991.  3.  Christie  v.  Davis  Coal,  etc.,  Co.,  95 
Fed.  Rep.  837,  affirmed  (C.  C.  A.)  no  Fed.  Rep. 
1006. 

992.  5.  But  see  The  Eliza  Lines,  102  Fed. 
Rep.  184,  where  a  voyage  was  improperly  bro- 
ken up  at  an  intermediate  port,  and  the  adjust- 
ment was  made  at  such  port,  but  based  upon 
valuations  at  port  of  destination.     Thus  the 


316 


Vol.  XIV.   GENERAL  A  VERA GE  —  GIFT  ENTERPRISE.  993 1 ©05 


993.  (3)    Valuation  of  Freight  —  Bound  Voyage,  Outward  Bound  in  Ballast.  —  See 

note  4. 

997.  VII.  General  Average  as  Affected  by  Contract  or  Custom.  — 

See  note  2. 

998.  A  General  Custom.  —  See  note  2. 

1000.  IX.  Average  Lien  and  Average  Bond  —  Master's  Lien  for  General 
Average.  —  See  note  2. 


1001. 


1003. 
1003. 
1005. 


GENERAL  DEMURRER.  —  See  note  3. 
GENERAL  DEPOSITS.  —  See  note  4. 
GENERAL  ISSUE.  —  See  note  5. 
GENERAL  MANAGER.  —  See  note  3. 
[GENERIC.  —  See  note  la.] 
GIFT  ENTERPRISE.  —  See  note  1. 


costs  of  repairs  at  the  intermediate  port,  which 
were  the  subject  of  general  average,  were  added 
to  her  appraised  value  at  the  intermediate 
port. 

993.  4.  Round  Voyage,  Outward  in  Ballast  — 
No  Apportionment.  —  Steamship  Carisbrook  Co. 
v.  London,  etc.,  Marine,  etc.,  Ins.  Co.,  (1902) 
2  K.  B.  68i.  affirming  (1901)  2  K.  B.  861. 

997.  2.  See  Christie  v.  Davis  Coal,  etc., 
Co.,  95  Fed.  Rep.  837,  affirmed  (C.  C.  A.)  110 
Fed.  Rep.  1006. 

998.  2.  General  Custom  in  Trade  or  Business. 
—  According  to  the  practice  of  average  ad- 
justers a  loss  of  time-charter  freight  is  never 
included  in  general  average.  The  Leitrim, 
(1902)  P.  256,  87  L.  T.  N.  S.  240,  71  L.  J.  P. 
108. 

1000.    2.   See  Wavertree  Sailing  Ship  Co. 


v.  Love,  (1897)  A.  C.  373,  76  L.  T.  N.  S. 
376. 

1001.  3.    Darr  v.  Berquist.  63  Neb.  713. 

4.  General  Deposits  —  Distinguished  from 
Special  Deposits  and  Loans.  —  Officer  v.  Officer, 
120  Iowa  389. 

5.  Eastern  Advertising  Co.  v.  McGavv,  89 
Md.  72. 

1002.  3.  Kansas  City  v.  Cullinan,  65  Kan. 
68,  quoting  14  Am.  anp  Eng.  Encyc.  of  Law 
(2d  ed.)  1002. 

1003.  la.  Generic  means  that  which  per- 
tains to  a  class  of  related  things,  and  which  is 
of  general  application.  Continental  Ins.  Co.  v. 
Continental  F.  Assoc.,  96  Fed.  Rep.  848. 

1005.  1.  Examples. — A trading-stampscheme 
held  not  to  be  a  gift  enterprise.  State  v. 
Dalton,  22  R.  I.  77. 
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By  William  Howard  Buchanan. 


1008. 

1000. 


1010. 


1011. 


1.  Definitions.  —  See  note  i. 

See  note  I. 

II.  Gifts  Distinguished  from  Voluntary  Trusts.  —  See  note  4. 

III.  Gifts  Viewed  as  Contracts.  —  See  notes  5,  7. 

IV.  Who  May  Make  a  Gift  —  1.  Generally.  —  See  note  9. 

Gift  by  Equitable  Owner.  —  See  note  2. 

2.  Mental  Capacity.  —  See  note  3. 

Tests  of  Mental  Capacity  —  Gifts  Inter  Vivos.  —  See  notes  4,  5,  7. 
Burden  of  Proof.  —  See  note  3. 

Mental  Weakness  as  Raising  Presumption  of  Undue  Influence.  —  See  note  5- 

V.  Fraud  and  Undue  Influence  —  1.  Generally.  —  See  note  6 


1008.  1.  Definition  of  Gift.  —  Chambers  v. 
McCreery,  98  Fed.  Rep.  783  ;  Calkins  v.  Equi- 
table Bldg.,  etc.,  Assoc.,  126  Cal.  531  ;  Pullen 
f.  Placer  County  Bank,  138  Cal.  169,  94  Am. 
St.  Rep.  19;  Main's  Appeal,  73  Conn.  638; 
Martin  -'.  Martin,  202  111.  382,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1008;  Clap- 
per v.  Frederick,  199  Pa.  St.  609.  See  also  In 
re  Bauernschmidt,  97  Md.  35 ;  Pickslay  v. 
Starr.  149  N.  Y.  432,  52  Am.  St.  Rep.  740. 

A  gift  is  a  transfer  of  personal  property 
which  vests  in  the  transferee  all  the  actual  title 
to  the  thing  transferred  which  the  transferrer 
then  has,  unless  a  different  intention  is  ex- 
pressed or  is  necessarily  implied.  Driscoll  v. 
Driscoll,  143  Cal.  528. 

A  gift  is  a  voluntary,  immediate,  and  absolute 
transfer  of  property  without  consideration. 
Morey  v.  Wiley,  too  111.  App.  75. 

Gift  or  Loan  —  Transaction  Held  to  Be  Gift.  — 
See  Russell  v.  Langford,  135  Cal.  356. 

A  Contract  Based  on  an  Illegal  Consideration 
is  not  a  gift.    W.itkins  v.  Nugen,  118  Ga.  372. 

1009.  1.  Goelz  v.  People's  Sav.  Bank,  31 
Ind.  App.  67. 

A  Legal  Liability  of  the  Donor  cannot  be  dis- 
charged by  a  gift,  as  it  is  essential  to  the  valid- 
ity of  a  gift  that  it  be  without  consideration. 
Martin      Martin.  202  III.  382. 

4.  Bray  v.  O'Rourke,  89  N.  Y.  App.  Div.  400. 

5.  Gift  Must  Be  Without  Consideration. —  Wat- 
kins  v.  Nugen,  118  Ga.  372.  See  also  Deneff 
V.  Helms,  42  Oregon  161. 

Gift  in  Form  of  Sale. —  See  Reinerth  v.  Rhody, 
52  I. a.  Ann.  2029. 

7.  Completed  Gift  an  Executed  Contract.  —  See 
Deneff  v.  Helms,  42  Oregon  161  ;  Fiscus's  Es- 
tate, 13  Pa.  Super.  Ct.  615;  Hafer  v.  McKelvey, 
23  Pa.  Super.  Ct.  202 ;  Phinney  v.  State,  36 
Wash.  236. 

9.  Authority  of  Owner  to  Give  Away  His  Prop- 
erty. —  Royston  v.  McCulley,  (Tenn.  Ch.  1900) 
59  S.  W.  Rep.  725.  See  also  Meyer  v.  Jacobs, 
123  Fed.  Rep.  900. 

Gift  by  Husband. — Farrell  v.  Puthoff,  13  Okla. 
150- 

Gift  by  Wife. —  A  married  woman  may  disnose 
of  any  of  her  property  without  the  assent  of  her 


husband,  unless  the  law  requires  the  disposition 
of  it  to  be  evidenced  by  a  conveyance  or  a  writ- 
ing.   Vann  v.  Edwards,  13s  N.  Car.  661. 

1010.  2.  Polt  v.  Polt,  205  Pa.  St.  139. 

3.  Donor  Must  Be  Mentally  Competent  to  Make 
a  Gift.  —  Reeves  v-  Howard,  118  Iowa  \  i  \  ; 
Polt  v.  Polt,  205  Pa.  St.  139;  Royston  v.  Mc- 
Culley, (Tenn.  Ch.  1900I  59  S.  W.  Rep.  725. 
See  also  Dickinson  v.  Hoes,  (Supm.  Ct.)  33 
Civ.  Pro.  (N.  Y.)  roi. 

Voidable,  Not  Void. —A  gift  by  an  insane  per- 
son who  is  not  under  guardianship  at  the  time 
is  voidable  only,  and  not  void.  Bishop  v.  Leon- 
ard, 123  Fed.  Rep.  981. 

The  Burden  of  Showing  Mental  Incompetency 
where  the  gift  has  been  established  is  upon  the 
party  seeking  to  avoid  such  gift.  Galer  v.  Galer, 
108  Towa  496. 

4.  Testamentary  Capacity  Considered  Sufficient. 
—  Thorne  v.  Cosand,  160  Ind.  566;  Davis  v. 
Kuck,  93  Minn.  262. 

Mere  Physical  Weakness  is  not  sufficient  to  in- 
validate a  gift.  Meyer  v.  Jacobs,  123  Fed.  Rep. 
900. 

5  Mere  Mental  Weakness  of  Donor  Not  Suffi- 
cient to  Invalidate  Gift.  —  Slack  v.  Rees.  66  N. 
J.  Eq.  447.  See  also  Reed  v.  Carroll,  82  Mo. 
App.  102. 

7.  Meyer  v.  Jacobs.  123  Fed.  Rep.  900; 
Thorne  v.  Cosand,  160  Ind.  566.  See  also  Spen- 
cer v.  Spruell,  196  111.  119;  Citizens'  Loan,  etc., 
Co.  v.  Holmes,  116  Wis.  220. 

1011.  3.  Burden  of  Proving  Mental  Incapacity 
on  Party  Asserting  It.— Richardson  v.  Smart.  152 
Mo.  623,  75  Am.  St.  Rep.  488.  See  also  Meyer 
v.  Jacobs,  123  Fed.  Rep.  900. 

5.  Mental  Weakness  Sufficient  to  Raise  Pre- 
sumntion  of  Undue  Influence.  —  Reed  v.  Carroll, 
82  Mo.  App.  :02;  Longenecker  ;•.  Zion  Evangeli- 
cal Lutheran  Church,  200  Pa.  St.  567. 

6.  Gift  Must  Be  Free  from  Fraud  or  Undue  In- 
fluence.—  Snencer  v.  Spruell.  t«6  111.  110: 
Reeves  -'.  Ho»  ard.  118  Iowa  12T  ;  Prescott  v. 
Johnson.  91  Minn.  273;  Davis  v.  Kuck.  93  Minn. 
262;  Longenecker  7'.  Zion  Evangelical  Lutheran 
Church,  200  Pa.  St.  567 ;  Scollard  v.  Scollard, 
(Kv.  .noo)  56  S.  W.  Rep.  648. 

Influence   Gained   by  Kindnesj  ar,d  Affection 
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1011  1«M.> 


1011.     Donor  Must  Understand  Transaction.  —  See  note  "J. 

Presumption  as  to  Fairness  and  Validity  of  Gift.  —  See  note  8. 
2.  Gifts  to  Persons  Standing  in  Confidential  Relations  —  a.  GENER- 
ALLY —  Gifts  Between  Persons  in  Confidential  Relations  Prima  Facie  Void.  —  See  note  9. 
1  O  1  *i.     Independent  Advice  Necessary  in  England.  —  See  note  I. 

The  Mere  Pact  that  a  Confidential  Relation  Exists.  —  See  note  2. 
Clear  Proof  of  Gift  Required.  —  See  note  3. 

The  Mere  Fact  that  the  Donor  Knew  What  He  Was  Doing.  —  See  note  5. 
Ratification  of  Gift  After  Termination  of  Confidential  Relation.  —  See  note  6. 

1013.  b.  To  Attorney.  —  See  notes  1,  2. 

1014.  e.  To  Near  Relative.  —  See  note  1. 

VI.  Gifts  Inter  Vivos  —  1.  Definition.  —  See  note  6. 

Gift  Made  in  Extremis.  —  See  note  7. 

1015.  See  note  1. 

2.  Requisites  to  Valid  Gift  —  a.  Generally.  —  See  note  2. 


will  not  be  regarded  as  undue,  if  no  imposition 
or  fraud  be  practiced  and  the  donation  be  vol- 
untarily made.  Meyer  v.  Jacobs,  123  Fed.  Rep. 
900. 

1011.    7.   Longenecker  v.  Zion  Evangelical 

Lutheran  Church,  200  Pa.  St.  567. 

8.  See  Longenecker  v.  Zion  Evangelical  Lu- 
theran Church,  200  Pa.  St.  567. 

The  Free  Agency  of  the  Donor  Must  Be  Destroyed 
and  the  will  of  another  substituted  therefor  in 
order  that  a  gift  may  be  invalidated  on  the 
ground  of  undue  influence.  Prescott  v.  Johnson, 
91  Minn.  273. 

A  Donation  Which  Is  NotlRegistered  is  presumed 
in  Quebec  to  be  fraudulent.  Bouchard  v.  Beau- 
lieu,  14  Quebec  Super.  Ct.  483. 

9.  Gifts  Between  Persons  in  Confidential  Rela- 
tions Prima  Facie  Void.  —  Hutcheson  v.  Bibb, 
(Ala.  1905)  38  So.  Rep.  754;  Reed  v.  Reed. 
(Md.  1905)  60  Atl.  Rep.  621  ;  In  re  Sperl, 
(Minn.  1905)  103  N.  W.  Rep.  502;  Richardson 
r.  Smart,  152  Mo.  623,  75  Am.  St.  Rep.  488; 
Reed  v.  Carroll,  82  Mo.  App.  102 ;  Slack  v. 
Rees.  66  N.  J.  Eq.  447  ;  Snook  v.  Sullivan,  53 
N.  Y.  App.  Div.  602,  affirmed  167  N.  Y.  53.6, 
85  Am.  St.  Rep.  699;  Matter  of  Taber,  (Surro- 
gate Ct.)  30  Misc.  (N.  Y.)  172,  affirmed  54  N. 
Y.  App.  Div.  629;  Bowron  v.  De  Selding.  105 
X.  Y.  App.  Div.  s°o  ;  Trusts,  etc.,  Co.  v.  Hart, 
32  Can.  Sup.  Ct.  553. 

A  Gift  to  a  Paramour  carries  no  presumption  of 
the  exertion  of  an  undue  influence  overcoming 
the  will  of  the  donor,  although  it  calls  for  and 
justifies  a  close  and  suspicious  scrutiny. 
Schwalber  v.  Ehman,  62  N.  J.  Eq.  314. 

Actual  Fraud  Need  Not  Be  Shown  in  order  to 
avoid  a  gift  between  partners  having  a  special 
confidential  or  fiduciary  relation.  Longenecker 
v.  Zion  Evangelical  Lutheran  Church,  200  Pa. 
St.  =67. 

lOlri.  1.  Rule  in  England.  —  Wright  v.  Car- 
ter, 86  L.  T.  N.  S.  no;  Willis  v.  Barron,  (1902) 
A.  C.  271,  86  L.  T.  N.  S.  805.  See  also  Trusts, 
etc..  Co.  v.  Hart.  32  Can.  Sup.  Ct.  553- 

In  New  Jersey  the  English  rule  has  been 
adopted.    Slack  7'.  Rees,  66  N.  J.  Eq.  447. 

2.  Towson  v.  Moore.  173  U.  S.  17:  Reed  v. 
Reed,  (Md.  1005)  60  Atl.  Rep.  621;  Reed  v. 
Carroll.  82  Mo   App.  102. 

3.  Slack  v.  Rocs.  66  N.  J.  Eq.  447  :  Longe- 
necker v.  Zion   Evangelical  Lutheran  Church. 

3> 


200  Pa.  St.  567.  See  also  Davis  v.  Walker,  5 
Ont.  L.  Rep.  173. 

Burden  of  Proof  to  Show  Undue  Influence  on 
Party  Alleging  It. —  Towson  v.  Moore,  173  U.  S. 
17;  Meyer  v.  Jacobs,  123  Fed.  Rep.  900. 

Showing  Competent  and  Independent  Advice  to 
the  Grantor  by  some  disinterested  third  party 
is  the  usual  mode  of  repelling  the  presumption 
of  undue  influence.  Hutcheson  v.  Bibb,  (  Ala. 
1905)  38  So.  Rep.  754;  Reed  v.  Reed,  (Md. 
1905)  60  Atl.  Rep.  621. 

5.  Confidential  Relation  Not  Raising  Strong 
Presumption  of  Undue  Influence.  —  See  Longe- 
necker v.  Zion  Evangelical  Lutheran  Church, 
200  Pa.  St.  567.  See  also  Trusts,  etc.,  Co.  v. 
Hart,  32  Can.  Sup.  Ct.  553. 

6.  Ratification  of  Gift  by  Donor. —  Trusts,  etc.. 
Co.  v.  Hart,  32  Can.  Sup.  Ct.  553. 

101 3.  1.  Gift  Between  Attorney  and  Client 
Void.  —  See  Trusts,  etc.,  Co.  v.  Hart,  32  Can. 
Sup.  Ct.  553  ;  Davis  v.  Walker,  5  Ont.  L.  Rep. 
1 73- 

2.  Davis  v.  Walker,  5  Ont.  L.  Rep.  173. 

1014.  1.  Sisters  between  whom  the  relation 
of  principal  and  agent  does  not  exist  are  not  in 
such  a  confidential  relation  that  one  who  be- 
comes the  donee  of  the  other  must  show  an 
absence  of  undue  influence.  Funston  v.  Twi- 
ning. 202  Pa.  St.  88. 

6.  Gifts  Inter  Vivos  —  Definition. —  See  Royston 
v.  McCulley,  (Tenn.  Ch.  1900)  59  S.  W.  Rep. 
725- 

A  donation  inter  vii'os  is  an  act  by  which 
the  donor  divests  himself  at  present  and  irrev- 
ocably of  the  thing  given,  in  favor  of  the  donee 
who  accepts  it.  Sinnot  v.  Hibernia  Nat.  Bank, 
105  La.  705. 

7.  Gift  Made  in  Extremis.  —  Peck  v.  Seofield. 
186  Mass.  108  ;  Wilson  v.  Jourdan,  79  Miss.  133, 
citing  14  Am.  and  Eng.  ENCYC.  of  Law  (2d  ed.) 

IOT4. 

1015.  1.  Wilson  7*.  Jourdan,  70  Miss.  133, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1015. 

If  the  Intention  Is  to  Make  an  Absolute  and 
Unconditional  Gift  such  gift  cannot  operate  as 
donatio  causa  mortis.  Ward  v.  Bradley,  1  Ont. 
L  Rep. 

2.  The  Elements  Necessary  to  the  Validity  of  a 
Gift  Inter  Vivos.  —  Burl  v,  Andrews,  112  Ga.  465: 
Hagemann  v.  Hagemann,  90  111.  App.  251,  appeal 
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1015.  A.  Gift  Must  Go  into  Immediate  Effect  —  (i)  Generally.— 
See  note  3. 

(2)  Gift  to  Take  Effect  After  Death  of  Donor.  —  See  note  4. 
IOIO.    See  notes  I,  2. 

c.  Gift  Must  Be  Fully  Executed  —  (1)  Generally.  —  See 

notes  4,  5. 


dismissed  188  111.  363;  Goelz  v.  People's  Sav. 
Bank,  31  Ind.  App.  67,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1015;  Calvin  v.  Free, 
66  Kan.  466,  quoting  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1015  ;  Davis  v.  Kuck,  93  Minn. 
262,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  cd.)  1015  ;  Bowron  v.  De  Selding,  105  N. 
Y.  App.  Div.  500.  See  also  Malone  v.  Lebus, 
116  Ky.  975;  Matter  of  Timerson,  (Surrogate 
Ct.)  39  Misc.  (N.  Y.)  675. 

IO 15.  Gift  Must  Take  Effect  Immediately— 
United  States.—  Chambers  v.  McCreery,  98  Fed. 
Rep.  783,  45  C.  C.  A.  332  ;  Allen- West  Commis- 
sion Co.  v.  Grumbles,  63  C.  C.  A.  401. 

California.  —  Denigan  v.  Hibernia  Sav.,  etc., 
Soc.  127  Cal.  137.  See  also  Williams  v.  Tarn, 
131  Cal.  64. 

Connecticut.  —  Main's  Appeal,  73  Conn.  638. 

Georgia.  —  Harrell  v.  Nicholson,  119  Ga.  458. 

Illinois. —  Shaw  v.  Camp,  160  111.  425;  Pratt 
v.  Griffin,  184  111.  514. 

Indiana.  —  Goelz  v.  People's  Sav.  Bank,  31 
Ind.  App.  67. 

Iowa.  —  Matter  of  Brown,  113  Iowa  351. 

Kansas.  —  Gallagher  v.  Donahy,  65  Kan.  341, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1015;  Calvin  v.  Free,  66  Kan.  466.  See  also 
Smith  v.  Holden,  58  Kan.  535. 

Kentucky.  —  Rodemer  v.  Rettig,  114  Ky.  634. 

Louisiana.  —  Compare  Sinnot  v.  Hibernia 
Nat.  Bank,  105  La.  705. 

Maine.  —  Bickford  v.  Mattocks,  95  Me.  547  ; 
Hallowell  Sav.  Inst.  v.  Titcomb,  96  Me.  62; 
Brown  v.  Crafts,  98  Me.  40. 

Maryland.  —  DeGrange  v.  DeGrange,  96  Md. 
609. 

Michigan.  —  Casserly  v.  Casserly,  123  Mich. 
44;  Snyder  v.  Snyder,  131  Mich.  658.  See  also 
Conrad  v.  Manning,  125  Mich.  77. 

Minnesota.  —  Davis  v.  Kuck,  93  Minn.  262, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1015;  Hooper  v.  Vanstrum,  92  Minn.  406. 

New  Jersey.  —  Taylor  v.  Coriell,  66  N.  J.  Eq. 
262. 

New  York.  —  Gannon  v.  McGuire,  160  N.  Y. 
476,  73  Am.  St.  Rep.  694,  reversing  22  N.  Y. 
App.  Div.  43 ;  Tyrrel  v.  Emigrant  Industrial 
Sav.  Bank,  77  N.  Y.  App.  Div.  131;  Kelly  v. 
Home  Sav.  Bank,  (Supm.  Ct.  Spec.  T.)  44  Misc. 
(N.  Y.)  102,  reversed  103  N.  Y.  App.  Div.  141  ; 
Bowron  v.  De  Selding,  105  N.  Y.  App.  Div. 
500;  Matter  of  T.iber,  (Surrogate  Ct.)  30  Misc. 
(N.  Y.)  172,  affirmed  54  N.  Y.  App.  Div.  629. 

Pennsylvania.  —  Gapper  v.  Frederick,  199 
Pa.  St.  609  ;  Hafer  v.  McKelvey,  23  Pa.  Super. 
Ct.  202. 

Tennessee.  —  Balling  v.  Manhattan  Sav. 
Bank,  etc.,  Co.,  110  Tenn.  288. 

Canada.  —  Desrochers  v.  Roy,  18  Quebec 
Super  Ct.  70,  16  Quebec  Super.  Ct.  273.  See 
also  Ward  v.  Bradley,  1  Ont.  L.  Rep.  118. 

4.  Gift  to  Take  Effect  After  Death  of  Donor 
Void.  —  Wright  v.  Bragg,  45   C.  C.  A.  204 ; 


Rogers  v.  Richards,  67  Kan.  706;  Bruce 
v.  Squires,  68  Kan.  199;  Dimon  v.  Keery, 
(Supm.  Ct.  Tr.  T.)  31  Misc.  (N.  Y.)  231, 
affirmed  54  N.  Y.  App.  Div.  318;  Matter  of 
Rose,  (Surrogate  Ct.)  35  Misc.  (N.  Y.)  21, 
affirmed  75  N.  Y.  App.  Div.  615;  Deneff  v. 
Helms,  42  Oregon  161.  See  also  Priester  v. 
Hohloch,  70  N.  Y.  App.  Div.  256. 

1016.  1.  Priester  v.  Hohloch,  70  N.  Y. 
App.  Div,  236;  Deneff  v.  Helms,  42  Oregon  161. 
See  also  Wright  v.  Bragg,  45  C.  C.  A.  204. 

2.  Jacobs  v.  Jolley,  29  Ind.  App.  25. 

4.  Gift  Must  Be  Fully  Executed  —  United 
States.  — ■  Chambers  v.  McCreery,  98  Fed.  Rep. 
783;  Wright  v.  Bragg,  45  C.  C.  A.  204;  Allen- 
West  Commission  Co.  v.  Grumbles,  63  C.  C.  A. 
401. 

Arkansas.  —  Williams  v.  Smith,  66  Ark.  299. 

California.- — -See  Pullen  v.  Placer  County 
Bank,  138  Cal.  169,  94  Am.  St.  Rep.  19;  Collins 
v.  Maude,  144  Cal.  289. 

Florida.  —  Ross  v.  Walker,  44  Fla.  704. 

Georgia.  —  Donaldson  v.  Everett,  122  Ga. 
318. 

Illinois.  —  Martin  v.  Martin,  89  111.  App.  147, 
101  111.  App.  640. 

Indiana.  —  Jacobs  v.  Jolley,  29  Ind.  App.  25. 

Iowa.  —  Matter  of  Brown,  113  Iowa  351; 
Stroup  v.  Bridger,  124  Iowa  401. 

Kansas.  — -Gallagher  v.  Donahy,  65  Kan.  341. 
See  also  Bruce  v.  Squires,  68  Kan.  199. 

Maine.  —  Getchell  v.  Biddeford  Sav.  Bank, 
94  Me.  452,  80  Am.  St.  Rep.  408;  Bickford  v. 
Mattocks,  95  Me.  547. 

Maryland.  —  DeGrange  v.  DeGrange,  96  Md. 
609. 

Massachusetts.  —  Weatherbee  v.  Litchfield, 
186  Mass.  399. 

Michigan.  —  Holmes  v.  McDonald,  119  Mich. 
S63,  75  Am.  St.  Rep.  430;  Clay  v.  Layton,  134 
Mich.  317.  Compare  Ebel  v.  Piehl,  134  Mich. 
64. 

Minnesota.  —  Davis  v.  Kuck,  93  Minn.  262. 

Missouri.  —  Jones  v.  Falls,  101  Mo.  App.  536. 

New  Hampshire.  —  Bond  v.  Bean,  72  N.  H. 
444,  101  Am.  St.  Rep.  686. 

New  York.  —  See  Crouse  v.  Judson,  (Supm. 
Ct.  Tr.  T.)  4I  Misc.  (N.  Y.)  338,  modified  and 
affirmed  93  N.  Y.  App.  Div.  604 :  Matter  of 
Sproule,  (Surrogate  Ct.)  42  Misc.  (N.  Y.)  448. 

Pennsylvania.  —  Clapper  v.  Frederick,  199 
Pa.  St.  609. 

Tennessee.  —  Royston  v.  McCulley,  (Tenn. 
Ch.  1900)  59  S.  W.  Rep.  725.  See  also  Balling 
v.  Manhattan  Sav.  Bank,  etc.,  Co.,  110  Tenn. 
288. 

West  Virginia.  —  See  Claytor  v.  Pierson,  55 
W.  Va.  167. 

Canada.  —  See  Ward  v.  Bradley,  1  Ont.  L. 
Rep.  ti8. 

5.  Unexecuted  Gift  Revoked  by  Death  of  Donor. 

—  In  re  Bauernschmidt,  97  Md.  35  ;  Conrad  v. 
Manning,  125  Mich.  77;  Clapper  v.  Frederick, 
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1017.     A  Mere  Intention  to  Make  a  Gift.  —  See  note  5. 

Imperfect  Gift  Not  Enforceable  at  Declaration  of  Trait.  —  See  note  6. 

(2)  Delivery  —  (a)  Neee«sity  for  Delivery  —  aa.  Generally.  —  See  note  7. 


199  Pa.  St.  609.  See  also  Collins  v.  Maude,  144 
Cal.  289 ;  Jacobs  v.  Jolley,  29  Ind.  App.  25  ; 
Casteel  v.  Flint,  112  Iowa  92;  DeGrange  v.  De- 
Grange,  96  Md.  609;  Burns  v.  Burns,  132  Mich. 
441;  Clay  v.  Layton,  134  Mich.  317;  Hooper 
v.  Vanstrum,  92  Minn.  406 ;  Ward  v.  Bradley, 
1  Ont.  L.  Rep.  118. 

1017.  5.  Mere  Intention  to  Give  a  Nullity  — 
United  States.  —  Chambers  v.  McCreery,  98 
Fed.  Rep.  783. 

Arkansas.  —  Williams  v.  Smith,  66  Ark.  299. 
See  also  Ragan  v.  Hill,  72  Ark.  307. 

Georgia.  —  Burt  v.  Andrews,  112  Ga.  465; 
Donaldson  v.  Everett,  122  Ga.  318. 

Kansas.  —  Bruce  v.  Squires,  68  Kan.  199, 
quoting  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1017;  Gallagher  v.  Donahy,  65  Kan.  341. 

Kentucky.  —  Rodemer  v.  Rettig,  114  Ky.  634; 
Denunzio  v.  Scholtz,  (Ky.  1903)  77  S.  W.  Rep. 
715- 

Maine.  —  Bickford  v.  Mattocks,  95  Me.  547. 

Maryland.  —  In  re  Bauernschmidt,  97  Md.  35. 

Michigan. —  Holmes  v.  McDonald;  119  Mich. 
563.  75  Am.  St.  Rep.  430. 

Minnesota.  —  Murphy  v.  Bordwell,  83  Minn. 
54,  85  Am.  St.  Rep.  454. 

Missouri.  —  Jones  v.  Falls,  101  Mo.  App.  536. 

New  York.  —  Adler  v.  Davis,  (Suprh.  Ct.  Tr. 
T.)  31  Misc.  (N.  Y.)  120;  Dimon  v.  Keery, 
(bupm.  Ct.  Tr.  T.)  31  Misc.  (N.  Y.)  231, 
affirmed  54  N.  Y.  App.  Div.  318;  Matter  of 
Timerson,  (Surrogate  Ct.)  39  Misc.  (N.  Y.) 
675. 

Ohio.  —  Rote  v.  Warner,  9  Ohio  Cir.  Dec. 
540. 

Pennsylvania.  —  Clapper  v.  Frederick,  199  Pa. 
St.  609  ;  Hafer  v.  McKelvey,  23  Pa.  Super.  Ct. 

202. 

6.  Declaration  of  Trust.  —  Chambers  v.  Mc- 
Creery, 98  Fed.  Rep.  783  ;  Jacobs  v.  Jolley,  29 
Ind.  App.  25  ;  Hallowell  Sav.  Inst  v.  Titcomb, 
96  Me.  62 ;  Brown  v.  Crafts,  98  Me.  40  ;  Clay  v. 
Layton,  134  Mich.  317;  Priester  v.  Hohloch,  70 
N.  Y.  App.  Div.  256;  Adler  v.  Davis,  (Supm. 
Ct.  Tr.  T.)  31  Misc.  (N.  Y.)  120;  Caldwell  v. 
Caldwell,  24  Pa.  Super.  Ct.  230.  See  also 
Pullen  v.  Placer  County  Bank,  138  Cal.  169, 
94  Am.  St.  Rep.  19;  Gilkinson  v.  Third  Ave.  R. 
Co.,  47  N.  Y.  App.  Div.  472. 

7.  Delivery  Essential  to  Complete  Gift —  United 
States.  —  Chambers  7'.  McCreery,  98  Fed.  Rep. 
783,  45  C.  C.  A.  322  ;  Wright  v.  Bragg.  45  C.  C. 
A.  204  ;  Allen- West  Commission  Co.  v.  Grum- 
bles, 63  C.  C.  A.  401. 

Alabama.  —  Montgomery  First  Nat.  Bank  v. 
Taylor,  (Ala.  1904)  37  So.  Rep.  695. 

California.  —  See  Pullen  v.  Placer  County 
Bank,  138  Cal.  169,  94  Am.  St.  Rep.  19;  Collins 
V.  Maude,  144  Cal.  289. 

Colorado.  —  Wittman  v.  Pickens,  33  Colo. 
484,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  10 1 7. 

Connecticut.  —  Main's  Appeal,  73  Conn.  638. 

Florida.  —  Ross  v.  Walker,  44  Fla.  704. 

Georgia.  —  Burt  v.  Andrews,   112  Ga.  465; 
Harrell  i>.  Nicholson,  119  Ga.  458. 

Illinois.  —  Pratt  v.  Griffin,  184  1)1.  514. 

3  Supp.  E.  of  L.— 21  32? 


Indiana.  —  Goelz  v.  People's  Sav.  Bank,  31 
Ind.  App.  67,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1017. 

Iowa.  —  Casteel  v.  Flint,  112  Iowa  92.  See 
also  Olson  v.  Gift'ord,  96  Iowa  734. 

Kansas.  —  Gallagher  v.  Donahy,  65  Kan.  341  ; 
Calvin  v.  Free,  66  Kan.  466. 

Kentucky.  —  Rodemer  v.  Rettig,  114  Ky.  634  ; 
Denunzio  v.  Scholtz,  (Ky.  1903)  77  S.  W.  Rep. 
715.  See  also  Scollard  v.  Scollard,  (Ky.  1900) 
56  S.  W.  Rep.  648. 

Maine.  —  Getchell  v.  Biddeford  Sav.  Bank, 
94  Me.  452,  80  Am.  St.  Rep.  408;  Bickford  v. 
Mattocks,  95  Me.  547;  Hallowell  Sav.  Inst.  v. 
Titcomb,  96  Me.  62. 

Massachusetts.  —  Duryea  v.  Harvey,  183 
Mass.  429. 

Michigan. —  Chaddock  v.  Chaddock,  134 
Mich.  48,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1014  [1017]  ;  Clay  v.  Layton,  134 
Mich.  317;  Trombly  v.  Klersy.  (Mich.  1905) 
104  N.  W.  Rep.  419;  Holmes  v.  McDonald,  119 
Mich.  563,  75  Am.  St.  Rep.  430. 

Minnesota.  —  Hooper  v.  Vanstrum,  92  Minn. 
406  ;  Davis  v.  Kuck,  93  Minn.  262. 

Missouri.- — Jones  v.  Falls,  101  Mo.  App. 
536. 

Neiv  Hampshire.  —  Bond  v.  Bean,  72  N.  H. 
444,  101  Am.  St.  Rep.  686. 

New  York.  —  Gannon  v.  McGuire,  160  N.  Y. 
476,  73  Am.  St.  Rep.  694,  reversing  on  other 
grounds  22  N.  Y.  App.  Div.  43  ;  Gilkinson  v. 
Third  Ave.  R.  Co.,  47  N.  Y.  App.  Div.  472 ; 
Mace  v.  Thayer,  51  N.  Y.  App.  Div.  121  ;  Pries- 
ter v.  Hohloch,  70  N.  Y.  App.  Div.  256  ;  Matter 
of  Taber,  (Surrogate  Ct.)  30  Misc.  (N.  Y.)  172, 
affirmed  54  N.  Y.  App.  Div.  629  ;  Adler  v.  Davis, 
(Supm.  Ct.  Tr.  T.)  31  Misc.  (N.  Y.)  120; 
Kelly  v.  Home  Sav.  Bank,  (Supm.  Ct.  Spec.  T.) 
44  Misc.  (N.  Y.)  102,  reversed  103  N.  Y.  App. 
Div.  141  ;  Bowron  v.  De  Selding,  105  N.  Y. 
App.  Div.  500.  See  also  Pickslay  v.  Starr,  149 
N.  Y.  432,  52  Am.  St.  Rep.  740;  Crouse  v. 
Judson,  (Supm.  Ct.  Tr.  T.)  41  Misc.  (N.  Y.) 
338,  modified  and  affirmed  93  N.  Y.  App.  Div. 
604;  Matter  of  Sproule,  (Surrogate  Ct.)  42 
Misc.  (N.  Y.)  448. 

North  Carolina.  -—  Gross  v.  Smith,  132  N. 
Car.  604.  See  also  Duckworth  v.  Orr,  126  N. 
Car.  674. 

Ohio.  —  Rote  V.  Warner,  g  Ohio  Cir.  Dec. 
540. 

Oregon.  —  Waite  v.  Grubbe,  43  Oregon  406, 
99  Am.  St.  Rep.  764.  See  also  Deneff  v.  Helms, 
42  Oregon  161. 

Pennsylvania.  —  Clapper  v.  Frederick,  199  Pa. 
St.  609  :  Hafer  v.  McKelvey.  23  Pa.  Super.  Ct. 
202.  See  also  Funston  v.  Twining,  202  Pa. 
St.  88. 

Tennessee.  —  Rovston  v.  McCulley,  (Tenn. 
Ch.  1900)  59  S.  W.  Rep.  725.  See  also  Balling 
v.  Manhattan  Sav.  Bank,  etc.,  Co.,  110  Tenn. 
288. 

Texas.  —  I^ove  v.  Hudson,  24  Tex.  Civ.  App. 
277. 

Wisconsin.  —  Opitz  v.  Karel,  118  Wis.  527, 
09  Am.  St.  Rep.  1004. 
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note  6. 
10»20. 


Sec  note  i. 

66.  Where  Property  Is  Already  in  Possession  of  Donee.  —  See  note  2. 
(b)  Essentials  of  Valid  Delivery  —  66,  Delivery  Must  Be  Absolute.  —  See 


Sec  note  I. 

cc.  Intent — 'Delivery  Must  Be  with  Intent  to  Make  Gift. 


See  notes  2,  3. 


1019.  1.  Possession  Not  Equivalent  of  De- 
livery.   -  Denigan  v.  Hibernia  Sav.,  etc.,  Soc, 

127  Cal.  137. 

2.  No  Delivery  Necessary  Where  Donee  Is 
Already  in  Possession. — Jacobs  v.  Jolley,  29 
Ind.  App.  25 ;  Calvin  v.  Free,  66  Kan.  466, 
ciiing  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1019. 

6.  Delivery  Must  Be  Absolute —  United  States. 
—  Chambers  v.  McCreery,  98  Fed.  Rep.  783, 
affirmed  106  Fed.  Rep.  364,  45  C.  C.  A.  322; 
Wright  v.  Bragg,  45  C.  C.  A.  204 ;  Allen-West 
Commission  Co.  v.  Grumbles,  63  C.  C.  A.  401. 

Alabama.  —  Montgomery  First  Nat.  Bank  v. 
Taylor,  (Ala.  1904)  37  S.  W.  Rep.  695. 

California. —  Denigan  v.  Hibernia  Sav.,  etc., 
Soc,  127  Cal.  137;  Denigan  v.  San  Francisco 
Sav.  Union,  127  Cal.  142,  78  Am.  St.  Rep.  35  ; 
Driscoll  v.  Driscoll,  143  Cal.  528.  See  also 
Williams  v.  Tarn,  131  Cal.  64;  Frantz  v.  Porter, 
132  Cal.  49. 

Georgia.  —  Burt  v.  Andrews,  112  Ga.  465; 
Harrell  v.  Nicholson,  119  Ga.  458. 

Illinois.  —  Pratt  v.  Griffin,  184  111.  514;  Mar- 
tin v.  Martin,  89  111.  App.  147;  Hagemann  v. 
Hagemann,  90  111.  App.  251,  appeal  dismissed 
188  111.  363;  Yokem  v.  Hicks,  93  111.  App.  667. 

Indiana.  —  Jacobs  v.  Jolley,  29  Ind.  App.  25  ; 
Goelz  v.  People's  Sav.  Bank,  31  Ind.  App.  67. 

Iowa.  —  Matter  of  Brown,  113  Iowa  351. 

Kansas.  —  Gallagher  v.  Donahy,  65  Kan.  341  ; 
Calvin  v.  Free,  66  Kan.  466 ;  Bruce  v.  Squires, 
68  Kan.  199. 

Kentucky.  —  Rodemer  v.  Rettig,  114  Ky.  634. 

Maine.  —  Bickford  v.  Mattocks,  95  Me.  547  ; 
Hallowell  Sav.  Inst.  v.  Titcomb,  96  Me.  62 ; 
Brown  v.  Crafts,  98  Me.  40. 

Maryland.  —  In  re  Bauernschmidt,  97  Md.  35. 
See  also  DeGrange  v.  DeGrange,  96  Md.  609. 

Michigan.  —  Chaddock  v.  Chaddock,  134 
Mich.  48,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1014  [1019]  ;  Holmes  v.  Mc- 
Donald, 119  Mich.  563,  75  Am.  St.  Rep.  430; 
Snyder  v.  Snyder,  131  Mich.  658;  Burns  v. 
Burns,  132  Mich.  441. 

Minnesota.  —  Richardson  v.  Colburn,  77 
Minn.  412;  Hooper  v.  Vanstrum,  92  Minn.  406. 

Missouri.  —  Jones  v.  Falls,  101  Mo.  App.  536. 

New  Hampshire.  —  Bond  v.  Bean,  72  N.  H. 
444,  101  Am.  St.  Rep.  686. 

New  Jersey.  —  See  Taylor  v.  Coriell,  66  N.  J. 
En.  262. 

New  York.  —  Gilkinson  v.  Third  Ave.  R.  Co., 
47  N.  Y.  App.  Div.  472 ;  Tyrrel  v.  Emigrant 
Industrial  Sav.  Bank,  77  N.  Y.  App.  Div.  131  ; 
Matter  of  Taber,  (Surrogate  Ct.)  30  Misc.  (N. 
Y.)  172,  affirmed  54  N.  Y.  App.  Div.  629  ;  Adler 
v.  Davis,  (Supm.  Ct.  Tr.  T.)  31  Misc.  (N.  Y.) 
120;  Kelly  v.  Home  Sav.  Bank,  (Supm.  Ct. 
Spec.  T.)  44  Misc.  (N.  Y.)  102,  reversed  103 
N.  Y.  App.  Div.  141.  See  also  Crouse  v.  Jud- 
son,  (Supm.  Ct.  Tr.  T.)  41  Misc.  (N.  Y.)  338, 
modified  and  affirmed  93  N.  Y.  App.  Div.  604. 


North  Dakota.  —  Luther  v.  Hunter,  7  N. 
Dak.  544. 

Ohio.  —  Rote  v.  Warner,  9  Ohio  Cir.  Dec. 
540.  See  also  Prindle  v.  Wood,  24  Ohio  Cir. 
Ct.  74- 

Oklahoma.  —  See  Farrell  v.  Puthoff,  13  Okla. 
J59. 

Pennsylvania.  —  Clapper  v.  Frederick,  199  Pa. 
St.  609 ;  Funston  v.  Twining,  202  Pa.  St.  88 ; 
Wendt's  Estate,  14  Pa.  Super.  Ct.  644;  Hafer 
v.  McKelvey,  23  Pa.  Super.  Ct.  202.  See  also 
Fiscus's  Estate,  13  Pa.  Super.  Ct.  615. 

Rhode  Island.  —  See  Wickford  Sav.  Bank  v. 
Corey,  25  R.  I.  217. 

Tennessee.  —  Balling  v.  Manhattan  Sav. 
Bank,  etc.,  Co.,  110  Tenn.  288. 

West  Virginia.  —  Claytor  v.  Pierson,  55  W. 
Va.  167. 

Wisconsin.  —  Opitz  v.  Karel,  118  Wis.  527, 
99  Am.  St.  Rep.  1004. 

Canada.  —  Ward  v.  Bradley,  1  Ont.  L.  Rep. 
118.  See  also  Sisenwain  v.  Roque,  23  Quebec 
Super.  Ct.  115. 

1020.  1.  Nature  of  Title  to  Be  Transferred. 
■ —  Murphy  v.  Bordwell,  83  Minn.  54,  85  Am.  St. 
Rep.  454 ;  Gilkinson  v.  Third  Ave.  R.  Co.,  47 
N.  Y.  App.  Div.  472 ;  Richmond  First  Nat. 
Bank  v.  Holland,  99  Va.  495,  86  Am.  St.  Rep. 
898,  3  Va.  Sup.  Ct.  335- 

2.  Intention  to  Give  Essential  —  Alabama. — 
Montgomery  First  Nat.  Bank  v.  Taylor,  (Ala. 
1904)  37  So.  Rep.  695. 

California.  —  Denigan  v.  San  Francisco  Sav. 
Union,  127  Cal.  142,  78  Am.  St.  Rep.  35;  Col- 
lins v.  Maude,  144  Cal.  289  ;  Sprague  v.  Walton, 
145  Cal.  228.  See  also  Pullen  v.  Placer  County 
Bank,  138  Cal.  169,  94  Am.  St.  Rep.  19. 

Connecticut.  —  Main's  Appeal,  73  Conn.  638. 

Georgia.  —  Burt  v.  Andrews,  112  Ga.  465; 
Harrell  v.  Nicholson,  119  Ga.  458. 

Illinois.  —  Hagemann  v.  Hagemann,  204  111. 
378.    See  also  Pratt  v.  Griffin,  184  111.  514. 

Iowa.  —  Matter  of  Brown,  113  Iowa  351; 
Stroup  v.  Bridger,  124  Iowa  401. 

Kansas.  —  Gallagher  v.  Donahy,  65  Kan.  341. 

Maine.  —  Hallowell  Sav.  Inst.  v.  Titcomb,  96 
Me.  62. 

Michigan.  —  Holmes  v.  McDonald,  119  Mich. 
563,  75  Am.  St.  Rep.  420. 

Minnesota.  —  Hooper  v.  Vanstrum,  92  Minn. 
406.  See  also  Murphy  v.  Bordwell,  83  Minn. 
54,  85  Am.  St.  Rep.  454. 

Missouri.  —  Jones  v.  Falls,  101  Mo.  App.  536. 

New  Jersey.  —  Taylor  v.  Coriell,  66  N.  J.  Eq. 
262. 

New  York.  —  Gannon  v.  McGuire,  160  N.  Y. 
476,  73  Am.  St.  Rep.  694,  reversing  22  N.  Y. 
App.  Div.  43  ;  Gilkinson  v.  Third  Ave.  R.  Co., 
47  N.  Y.  App.  Div.  472 ;  Sehwind  v.  Ihert.  60 
N.  Y.  App.  Div.  378;  Matter  of  Taber,  (Surro- 
gate Ct.)  30  Misc.  (N.  Y.)  172.  affirmed  54  N. 
Y.  App.  Div.  629;  Adler  v.  Davis,  (Supm.  Ct. 
Tr.  T.)  31  Misc.  (N.  Y.)  120:  Matter  of  Rose, 
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1030.  No  Form  of  "Words  Necessary  to  Show  Intent.  —  See  note  4. 

dd.  Delivery  Must  Be  According  to  Nature  of  Property  —  (aa)  Generally. 
See  note  5. 

1031.  See  notes  1,  2. 

Property  Capable  of  Manual  Delivery.  —  See  note  3. 

But  Where  the  Articles  Are  of  a  Bulky  Character.  —  See  note  4. 

(66)  Constructive  and  Symbolical  Delivery.  —  See  note  6. 

(cc)  Delivery  of  Choses  in  Action  —  Necessity  for  Written  Assignment — Generally. 


1033. 

See  note  3. 

Chose  in  Action  Evidenced  by  Written  Instrument. 
1033.     Life-insurance  Policy.  —  See  note  I. 

Gifts  of  stock.  —  See  notes  4,  5,6. 


See  note  4. 


(Surrogate  Ct.)  35  Misc.  (N.  Y.)  21,  affirmed 
75  N.  Y.  App.  Div.  615.  See  also  Crouse  v. 
Judson,  (Supm.  Ct.  Tr.  T.)  41  Misc.  (N.  Y.) 
338,  modified  and  affirmed  93  N.  Y.  App.  Div. 
604. 

Oregon.  —  Waite  v.  Grubbe,  43  Oregon  406, 
99  Am.  St.  Rep.  764. 

Pennsylvania.  —  Clapper  v.  Frederick,  199  Pa. 
St.  609  ;  Hafer  v.  McKelvey,  23  Pa.  Super.  Ct. 
202.  See  also  Funston  v.  Twining,  202  Pa. 
St.  88. 

Tennessee.  —  See  Balling  v.  Manhattan  Sav. 
Bank,  etc.,  Co.,  no  Tenn.  288;  Royston  v.  Mc- 
Culley,  (Tenn.  Ch.  1900)  59  S.  W.  Rep.  725- 

Wisconsin.  —  Opitz  v.  Karel,  118  Wis.  527, 
99  Am.  St.  Rep.  1004. 

Canada.  —  Ward  v.  Bradley,  1  Ont.  L.  Rep. 
118;  Sisenwain  v.  Roque,  23  Quebec  Super.  Ct. 
1 1 5- 

J  020.  3.  Crippen  v.  Adams,  132  Mich  31. 
Compare  Pickslay  v.  Starr,  149  N.  Y.  432,  52 
Am.  St.  Rep.  740. 

4,  Main's  Appeal,  73  Conn.  638. 

5.  Sufficiency  of  Delivery  —  Generally.- —  Cham- 
bers v.  McCieery,  98  Fed.  Rep.  783  ;  Driscoll  v. 
Driscoll,  143  Cal.  528:  Gannon  v.  McGuire,  160 
N.  Y.  476,  73  Am.  St.  Rep.  694,  reversing  22 
N.  Y.  App.  Div.  43;  Opitz  v.  Karel.  118  Wis. 
527,  99  Am.  St.  Rep.  1004.  See  also  Rodemer 
v.  Rettig,  114  Ky.  634;  Claytor  v.  Pierson,  55 
W.  Va.  167. 

1021.  1.  Driscoll  v.  Driscoll.  143  Cal.  528  ; 
McMullen  v  Stripling,  120  Ga.  658;  People  v. 
Benson.  99  111.  App.  325. 

2.  Delivery  Must  Be  According  to  Nature  of 
Property  and  Situation  of  Parties.  —  Chambers  v. 
McCreery,  45  C.  C.  A.  322  ;  Jacobs  v.  Jolley,  29 
Ind.  App.  25  ;  Crouse  v.  Judson.  (Supm.  Ct.  Tr. 
T.)  41  Misc.  (N.  Y.)  338,  modified  and  affirmed 
93  N.  Y.  App.  Div.  604.  See  also  Fiscus's  Es- 
tate, 13  Pa.  Super.  Ct.  615;  Claytor  v.  Pierson, 
55  W.  Va.  167. 

Pointing  Out  Several  Places  Where  Money  Is 
Buried  has  been  held  to  constitute  a  complete 
gift,  where  the  donee  afterwards  went  to  the 
places  thus  indicated,  dug  up  the  treasure,  and 
reduced  it  to  possession.  See  llarroll  7'.  Nichol- 
son, 119  Ga.  458. 

When  Everything  Is  Done  That  Can  Be  Done 
in  an  attempt  to  make  a  gift,  it  would  seem 
that  the  gift  should  be  deemed  completed.  M:\cc 
v.  Thayer,  51  N.  Y.  App.  Div.  121. 

8.  See  Richardson  v.  Colburn,  77  Minn.   1 1 

The  Record  of  a  Mortgage  may  take  the  place 
of  a  manual  delivery  of  such  mortgage.  Prindle 
V.  Wood,  2\  Ohio  Cir.  Ct.  74- 


4.  Gift  of  Bulky  Articles.  —  Harrell  v.  Nichol- 
son, 119  Ga.  458,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)'  1021.  See  also  Moore 
v.  Cline,  1 1 5  Ga.  405. 

6.  Constructive  Delivery.  —  Harrell  v.  Nichol- 
son, 119  Ga.  458,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1021,  1022;  Hagemann 
v.  Hagemann,  204  111.  378;  People  v.  Benson, 
99  111.  App.  325;  Holmes  v.  McDonald,  ug 
Mich.  563,  75  Am.  St.  Rep.  430;  Gilkinson  v. 
Third  Ave.  R.  Co.,  47  N.  Y.  App.  Div.  472  ; 
Driscoll  v.  Driscoll,  143  Cal.  528.  See  also 
Hagemann  v.  Hagemann,  90  111.  App.  251,  ap- 
peal dismissed  188  111.  363;  Clapper  v.  Fred- 
erick, 199  Pa.  St.  609;  Royston  v.  McCulley, 
(Tenn  Ch.  1900)  59  S.  W.  Rep.  725;  Richmond 
First  Nat.  Bank  v.  Holland,  99  Va.  495,  86  Am. 
St.  Rep.  898,  3  Va.  Sup.  Ct.  335.  Compare 
Love  v.  Hudson,  24  Tex.  Civ.  App.  377. 

Any  Act  Indicating  a  Renunciation  of  Dominion 
by  the  donor  and  the  transfer  of  dominion  to 
the  donee  is  a  constructive  delivery.  Burt  v. 
Andrews,  112  Ga.  465. 

Delivery  by  Writing.  —  McGavic  v.  Cossum, 
72  N.  Y.  App.  Div.  35. 

1022.  3.  Approval  of  Chancellor  Kent's  Doc- 
trine.—  See  Driscoll  v.  Driscoll,  143  Cal.  528; 
Claytor  v.  Pierson,  55  W.  Va.  167.  Compare 
Ebel  v.  Piehl,  134  Mich.  64. 

4.  Delivery  of  Written  Evidence  of  Chose  in  Ac 
tion  Sufficient.  —  Jacobs  v.  Jolley,  29  Ind.  App. 
•.25 ;  Brown  v.  Crafts,  98  Me.  40 ;  Gannon  v. 
McGuire,  160  N.  Y.  476,  73  Am.  St.  Rep.  694, 
reversing  22  N.  Y.  App.  Div.  43 ;  Luther  v. 
Hunter,  7  N.  Dak.  544 ;  Hani  v.  Germania  L. 
Ins.  Co.,  197  Pa.  St.  276,  80  Am.  St.  Rep.  819, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1022;  Opitz  v.  Karel,  118  Wis.  527,  99  Am.  St. 
Rep.  1004.  See  also  Allen-West  Commission 
Co.  v.  Grumbles,  63  C.  C.  A.  401  ;  Steele  <v. 
Gatlin,  115  Ga.  020  ;  Matter  of  Timerson,  (Sur- 
rogate Ct.)  39  Misc.  (N.  Y.)  675;  Hafer  v 
McKelvey,  23  Pa.  Super.  Ct.  202;  Richmond 
First  Nat.  Bank  v.  Holland,  99  Va.  495,  86  Am. 
St.  Rep.  898,  3  Va.  Sup.  Ct.  335. 

Attorney's  Receipt  for  Bond  Sufficient  Deliverj 
of  Bond.  —  See  Claytor  v.  Pierson,  55  W.  Va. 
76-. 

102ft.    1.  Gift  of  Life-insurance  Policy.  — 

McClynn  v.  Curry.  S2  N.  Y.  App.  Div.  431; 
Hani  v.  Germania  I..  Ins.  Co.,  107  Pa.  St.  276, 
80  Am.  St.  Rep.  819:  Rarron  v.  Williams,  58  S. 
Car.  280;  Opitz  v.  Karel,  118  Wis.  527,  90  Am. 
St.  Rep.  1004.  Compare  Steele  7'.  Gatlin,  115 
Ga.  020. 

4.  Gift  Executed  by  Delivery  of  Certificate*,  — 
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No  Indorsement  Necessary.  —  See  note  J '. 

Money  in  Hands  of  Third  Person.  —  See  note  2. 

ee.  Where  Parties  Reside  Together.  —  See  notes  5,  6. 

//.  Where  Property  Is  in  Hands  ok  Third  Person.  —  See  note  2. 

(0)  Delivery  to  Third  Person  —  bb.  As  Agent  of  Donor.  —  See  note  5. 

Agent's  Authority  to  Make  Delivery  Revoked  by  Death  of  Donor.  —  See  note  6. 

See  note  I. 

cc.  As  Trustee  fur  Donee.  — See  notes  2,  3. 


Denunzio  v.  Scholtz,  (Ky.  1903)  77  S.  W.  Rep. 
715;  Bond  v.  Bean,  72  N.  H.  444,  101  Am.  St. 
Rep.  686;  Gilkinson  v.  Third  Ave.  R.  Co.,  47 
N.  Y.  App.  Div.  472;  Matter  of  Brandreth, 
58  N.  Y.  App.  Div.  57s,  reversed  169  N.  Y.  437  ; 
O'Donnell  v.  Gaffney,  22  Pa.  Super.  Ct.  316; 
Richmond  First  Nat.  Bank  v.  Holland,  99  Va. 
495,  86  Am.  St.  Rep.  898,  3  Va.  Sup.  Ct.  335. 
See  also  Liscomb  v.  Manchester,  etc.,  R.  Co.,  70 
N.  H.  312;  Hani  v.  Germania  L.  Ins.  Co.,  197 
Pa.  St.  276,  80  Am.  St.  Rep.  819;  Opitz  v. 
Karel,  118  Wis.  527,  99  Am.  St.  Rep.  1004. 

Contrary  Decisions.  —  Sinnot  v.  Hibernia  Nat. 
Bank,  105  La.  705. 

1023.  5.  Calkins  v.  Equitable  Bldg.,  etc., 
Assoc.,  126  Cal.  531.  Compare  Allen- West 
Commission  Co.  v.  Grumbles,  63  C.  C.  A.  401. 

6.  Compare  Allen-West   Commission   Co.  v. 
Grumbles,  63  C.  C.  A.  401. 

Reservation  of  Dividends  by  the  donor  during 
his  lifetime  does  not  affect  the  validity  of  a 
gift  of  stock.  Calkins  v.  Equitable  Bldg.,  etc., 
Assoc.,  126  Cal.  531. 

7.  No  Indorsement  Necessary.  —  Bond  v. 
Bean,  72  N.  H.  444,  101  Am.  St.  Rep.  686;; 
Claytor  v.  Pierson,  55  W.  Va.  167,  quoting  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1023  ; 
Richmond  First  Nat.  Bank  v.  Holland,  99  Va. 
495,  86  Am.  St.  Rep.  898,  3  Va.  Sup.  Ct.  335. 
Compare  Prindle  v.  Wood,  24  Ohio  Cir.  Ct.  74. 

2024.  2.  The  Delivery  of  a  Written  Assign 
ment.  —  Cowen  v.  Brownsville  First  Nat.  Bank, 
94  Tex.  547. 

The  Delivery  of  an  Order  for  Payment  to  the 
donee  of  money  in  the  hands  of  a  third  person 
is  sufficient.    Sprague  v.  Walton,  145  Cal.  228. 

5.  What  Change  of  Possession  Required  When 
Parties  Live  Together.  —  Mocre  v.  Cline,  115  Ga. 
405  ;  Olson  v .  Gifford,  96  Iowa  734  ;  Colby  v. 
Portman,  115  Mich.  95.  See  also  Harrell  v. 
Nicholson,  119  Ga.  458  :  Donaldson  v.  Everett, 
122  Ga.  318;  Matter  of  Meehan,  59  N.  Y.  App. 
Div.  156.  ♦ 

6.  See  Richmond  First  Nat.  Bank  v.  Holland, 
99  Va.  495,  86  Am.  St.  Rep.  898,  3  Va.  Sup. 
Ct.  335- 

1025.    2.  Failure  of  Agent  to  Make  Delivery. 

—  Compare  Murphy  v.  Bordwell,  83  Minn.  54, 
85  Am.  St.  Rep.  454. 

5.  Delivery  to  Third  Person  as  Agent  of  Donor. 

—  Wright  v.  Bragg,  45  C.  C.  A.  204 ;  Smith  v. 
Peacock.  1 14  Ga.  691,  88  Am.  St.  Rep.  53  ;  Goelz 
v.  People's  Sav.  Bank,  31  Ind.  App.  67,  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1025  ; 
Bickford  v.  Mattocks,  95  Me.  547  ;  Holmes  v. 
McDonald,  119  Mich.  563,  75  Am.  St.  Rep.  430; 
Clapper  v.  Frederick,  199  Pa.  St.  609.  See  also 
Pratt  v.  Griffin.  184  111.  514. 

Delivery  to  the  Donee  by  the  Agent  of  the  Donor 
constitutes  a  sufficient  delivery.  Hagerman  v. 
Wigent,  108  Mich.  I92| 

3«4 


In  the  Absence  of  Instructions  or  Statements 

a  delivery  of  personal  property  to  a  third  per- 
son is  not  a  sufficient  delivery  to  pass  a  gift 
inter  vivos.    Luther  v.  Hunter,  7  N.  Dak.  544. 

Deposit  of  the  Gift  by  the  Agent  to  the  credit 
of  the  donee  is  a  sufficient  delivery.  Citizens' 
L.  &  T.  Co.  v.  Holmes,  116  Wis.  220. 

6.  Agent's  Authority  to  Make  Delivery  Revoked 
by  Death  of  Donor.  —  Wittman  v.  Pickens,  33 
Colo.  484;  Goelz  v.  People's  Sav.  Bank,  31  Ind. 
App.  67,  citing  74  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1025;  Furenes  v.  Eide,  109  Iowa 
5n,  77  Am.  St.  Rep.  545;  Clapper  v.  Frederick, 
199  Pa.  St.  609. 

1026.  1.  Delivery  to  Be  Made  by  Agent  After 
Principal's  Death  a  Nullity.  —  Jarrell  v.  Crow, 
30  Tex.  Civ.  App.  629,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1025,  1026. 

2.  Delivery  to  Third  Person  as  Trustee  for 
Donee  —-Arkansas.  —  Williams  v.  Smith,  66 
Ark.  299;  Smith  v.  Youngblood,  68  Ark.  255, 
quoting  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1026. 

Connecticut.  —  See  Main's  Appeal,  73  Conn. 
638. 

Indiana.  —  Goelz  v.  People's  Sav.  Bank,  31 
Ind.  App.  67,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1026. 

Kansas.  —  Calvin  v.  Free,  66  Kan.  466,  cit- 
ing 14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1026. 

Kentucky.  —  Burge  v.  Burge,  (Ky.  1903)  76 
S.  W.  Rep.  873.  See  also  Malone  v.  Lebus,  116 
Ky.  975- 

Maine.  —  Bickford  v.  Mattocks,  95  Me.  547. 
Massachusetts.  —  Peck  v.  Scofield.  186  Mass. 
108. 

Michigan.  —  Holmes  v.  McDonald,  119  Mich. 
563,  75  Am.  St.  Rep.  430. 

New  York.  —  Matter  of  Reichert,  ( Surrogate 
Ct.)  38  Misc.  (N.  Y.)  228,  affirmed  85  N.  Y. 
App.  Div.  620.  See  also  Bray  v.  O'Rourke,  89 
N.  Y.  App.  Div.  400. 

Ohio.  —  Rote  v.  Warner,  9  Ohio  Cir.  Dec. 
540. 

Texas.  —  Jarrell  v.  Crow,  30  Tex.  Civ.  App. 
629,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1020  [1026]. 

Deposit  in  National  Bank  in  Name  of  Donee 
Sufficient  Delivery. —  Dehm  v.  Dehm,  86  111.  App. 
479- 

3.  Delivery  to  Be  Made  to  Donee  After  Donor's 
Death  Valid.  —  Smith  v.  Youngblood,  68  Ark. 
25S.  quoting  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1026;  Goelz  v.  People's  Sav.  Bank.  31 
Ind.  App.  67,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1026:  Ranken  v.  Donovan,  46 
N.  Y.  App.  Div.  225,  affirmed  166  N.  Y.  626; 
Jarrell  v.  Crow,  30  Tex.  Civ.  App.  629,  citing 
14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1020 
[1026], 
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See  note  6. 
1027. 

1028. 
1029. 


Donor  as  Trustee  for  Donee.  —  See  note  4. 

(d)  Time  of  Making  Delivery  —  Dolivery  Need  Not  Be  Simultaneoui  with  Gi5t.  — 

(e)  Repossession  by  Donor.  —  See  note  7. 
Redelivery  to  Donor.  —  See  note  2. 

(3)  Acceptance  —  Gift  Must  Be  Accepted.  —  See  note  3. 

Presumption  as  to  Acceptance.  —  See  note  4. 

Acceptance  by  Minor.  —  See  note  I. 

Effect  of  Donee's  Ignorance  of  Gift.  —  See  note  2. 

The  Acceptance  of  a  Gift  Need  Not  Be  Immediate.  —  See  note  3. 

Evidence  of  Acceptance.  — -  See  note  4- 

3.  What  May  Be  Given  —  a.  Generally.  —  See  note  5. 
b.  Choses  in  Action  —  (1)  Generally.  — See  notes  2,  3. 


1026.  4.   Donor    Trustee    for    Donee.  — 

Yokem  v.  Hicks,  93  111.  App.  667 ;  Casteel  v. 
Flint,  112  Iowa  92.  See  also  Malone  v.  Lebus, 
116  Ky.  975. 

6.  Delivery  Need  Not  Be  at  Time  of  Gift. — 

Calvin  v.  Free,  66  Kan.  466,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1026;  Casserly 
v.  Casserly,  123  Mich.  44. 

7.  Title  of  Donee  Not  Divested  by  Subsequent 
Possession  by  Donor. —  Whiting  v.  Ralph,  75  Conn. 
41  ;  Moore  v.  Cline,  115  Ga.  405;  Hagemann  v. 
Hagemann,  204  111.  378;  Hagemann  v.  Hage- 
mann, 90  111.  App.  251,  appeal  dismissed  188 
111.  363  ;  Jacobs  v.  Jolley,  29  Ind.  App.  25  ; 
Adlerv.  Davis,  (Supm.  Ct.  Tr.  T.)  31  Misc.  (N. 
\.)  120,  quoting  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1026;  Gannon  v.  McGuire,  160 
N.  Y.  476,  73  Am.  St.  Rep.  694,  reversing  22 
X.  Y.  App.  Div.  43  ;  McGlynn  v.  Curry,  82  N; 
Y.  App.  Div.  431  ;  Crouse  v.  Judson,  (Supm.  Ct. 
Tr.  T.)  41  Misc.  (N.  Y.)  338,  modified  and 
ufHrmed  93  N.  Y.  App.  Div.  604 ;  Bowron  v. 
De  Selding,  105  N.  Y.  App.  Div.  500;  Mc- 
Nally  v.  McAndrew,  98  Wis.  62.  See  also 
Scrivens  v.  North  Easton  Sav.  Bank,  166  Mass. 
255.  Compare  Chambers  v.  McCreery,  98  Fed, 
Rep.  783. 

Subsequent  Possession  by  a  Third  Party  will  not 
of  itself  defeat  the  title  of  the  donee.  Vann  v. 
Edwards,  135  N.  Car.  661. 

Possession  of  a  Note  by  the  Payee  .it  the  time  of 
his  death  is  evidence  tending  to  prove  that 
there  has  been  no  gift  of  the  note.  Oelke  v. 
Theis,  (Neb.  1903)  97  N.  W.  Rep.  588. 

1027.  2.  Redelivery  to  Donor  as  Agent  or 
Bailee  of  Donee.  —Gannon  v.  McGuire,  160  N.  Y. 
476,  73  Am.  St.  Rep.  694,  reversing  22  N.  Y. 
App.  Div.  43;  Turgeon  v.  Guay,  15  Quebec 
Super.  Ct.  332.  See  also  Royston  V.  McCulley, 
(Tenn.  Ch.  1900)  50  S.  W.  Rep.  725. 

3.  Gift  Must  Be  Accepted  by  Donee —  Georgia. 
—  Rurt  v.  Andrews,  112  Ga.  465;  Harrell  v. 
Nicholson,  119  Ga.  458. 

Illinois.  —  Pratt  v.  Griffin.  184  Til.  514;  Hage- 
mann v.  Hngem-inn,  90  111.  App.  251,  appeal 
dismissed  188  111.  -563. 

Indiana.  —  Goelz  v.  People's  Sav.  Bank,  31 
Ind.  App.  67,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1027. 

Kansas.  —  Bruce  v.  Squires.  68  Kan.  199. 

Kentucky.  —  Denunzio  v.  Scholtz.  (Ky.  1903) 
77  S.  W.  Rep.  715.  See  also  Scollard  v.  Scol- 
lard,  (Ky.  1900)  56  S.  W.  Rep.  648. 

Minnesota.  —  Davis  v.  Kuck.  03  Minn.  262. 


Neiv  York.  —  Mace  v.  Thayer,  51  N.  Y.  App. 
Div.  121.  See  also  Crouse  v.  Judson,  (Supm. 
Ct.  Tr.  T.)  4I  Misc.  (N.  Y.)  338,  modified  and 
affirmed  93  N.  Y.  App.  Div.  604. 

Ohio.  —  See  Rote  v.  Warner,  9  Ohio  Cir.  Dec. 
54o. 

Oregon.  —  Waite  v.  Grubbe,  43  Oregon  406, 
99  Am.  St.  Rep.  764. 

Pennsylvania.  —  See  Caldwell  v.  Caldwell,  24 
Pa.  Super.  Ct.  230. 

4.  Acceptance  Presumed  in  Case  of  Beneficial 
Gift.  —  Goelz  v.  People's  Sav.  Bank,  31  Ind. 
App.  67;  Denunzio  v.  Scholtz,  (Ky.  1903)  77 
S.  W.  Rep.  715;  Holmes  v.  McDonald,  119 
Mich.  563,  75  Am.  St.  Rep.  430;  Prindle  v. 
Wood,  24  Ohio  Cir.  Ct.  74  ;  Caldwell  v.  Cald- 
well, 24  Pa.  Super.  Ct.  230.  See  also  Hooper 
v.  Vanstrum,  92  Minn.  406;  Matter  of  Timer- 
son,  (Surrogate  Ct.)  39  Misc.  (N.  Y.)  675. 

Where  a  Gift  Is  Beneficial  to  an  Infant  its  ac- 
ceptance will  be  presumed.  Adler  v.  Davis, 
(Supm.  Ct.  Tr.  T.)  31  Misc.  (N.  Y.)  120,  citing 
14  Am.  and  Eng.  Enc  yc  of.  Law  (2d  ed.)  1027. 

A  Donee  of  Unsound  Mind  will  be  presumed  to 
accept.    Malone  v.  Lebus,  116  Ky.  975. 

102S.  1.  Acceptance  by  Minor.  - — See  Goelz 
i'.  People's  Sav.  Bank.  31   Ind.  App.  67. 

2.  Knowledge  of  Gift  on  Part  of  Donee  Not 
Essential.  —  See  Clapper  v.  Frederick,  199  Pa. 
St.  609. 

3.  See  Goelz  v.  People's  Sav.  Bank,  31  Ind. 
App.  67. 

4.  Evidence  of  Acceptance.  —  Goelz  v.  People's 
Sav.  Rank,  31  Ind.  App.  67. 

5.  All  Property,  real  and  personal,  may  be  the 
subject  of  a  gift.  Mace  v.  Thayer,  51  N.  Y. 
App.  Div.  12:  :  Royston  v.  McCulley,  (Tenn. 
Ch.  1900)  59  S.  W.  Rep.  725  ;  Claytor  v.  Pier- 
son,  55  W.  Va.  167,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1028. 

!029.  2.  Choses  in  Action  Subject  of  Gift.  — 
Jacobs  7'.  Jolley,  29  Ind.  App.  25 ;  Claytor  v. 
Pierson,  55  W.  Va.  167,  quoting  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1029,  supporting 
the  whole  text  paragraph  and  applying  the  prin- 
ciples there  stated  to  a  gift  causa  mortis  of  a 
receipt  for  money  deposited  for  safe  keeping 
with  a  third  person. 

A  Gift  of  a  Chose  in  Action  Stands  on  the  Same 
Footing  as  a  Sale  if  no  claims  of  creditors  inter- 
fere to  affect  its  validity.  Hagemann  v.  Hage- 
mann, 90  111.  App.  251,  appeal  dismissed  188  111. 
363. 

A  Life-insurance  Policy  may  be  the  subject  of 
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1 029.  (2)  Deposit  in  Sewings  Batik  —  Valid  Gift  of  Savings-bank  Deposit  Made  by 
Delivery  of  Book.  — See  note  8. 

1030.  No  Assignment  Necessary.— See  notes  I,  2. 

(3)  Donor's  Ozvn  Note  or  Check  —  Promissory  Note  Not  Subject  of  Gift  by 
Maker.  —  See  note  5. 

Donor's  Check  Not  Subject  of  Gift  unless  Accepted  and  Paid.  —  See  note  7. 

1031.  Revocation  by  Deatb  of  Donor.  —  See  notes  I,  2. 
Gift  of  Check  Valid  upon  Payment.  —  See  note  3. 

(4)  Debt  Due  from  Donee  to  Donor.  —  See  note  4. 
Gift  Must  Be  Executed.  —  See  note  6. 

1032.  The  Indorsement  of  Payments.  — See  note  2. 

1033.  4.  Particular   Cases  of  Gifts  Considered  —  a.  Gifts  Between 

HUSBAND  AND  WIFE  —  (l)  From  Husband  to  Wife  —  Under  the  Modern  Practice. 

—  See  note  1. 

Purchase  of  Property  by  Husband  for  Wife. —  See  notes  4,  5« 
Clear  Proof  of  Gift  Required.  —  See  note  7. 


a  valid  gift.    McGlynn  v.  Curry,  82  N.  Y.  App. 
Div.  431  ;  Barron  v.  Williams,  58  S.  Car.  280. 
10*29.    3.  Promissory  Note  Subject  of  Gift.  — 

Dehin  v.  Dehni,  86  111.  App.  479.  See  also 
Harrcll  v.  Nicholson,  119  Ga.  458. 

8.  Gift  of  Savings-bank  Book.  —  Main's  Ap- 
peal, 73  Conn.  638;  Jacobs  v.  Jolley,  29  Ind. 
App.  25  ;  McGuire  v.  Murphy,  107  N.  Y.  App. 
Div.  104,  citing  14  Am.  and  Eng.  Encyc  of  Law 
(2d  ed.)  1029;  Hill  v.  Escort,  (Tex.  Civ.  App. 
1905)  86  S.  W.  Rep.  367.  See  also  Claytor  v. 
Pierson,  55  W.  Va.  167,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1029,  and  criticising 
the  contrary  holding  in  Thomas  v.  Lewis,  89 
Va.  1,  37  Am.  St.  Rep.  848. 

The  delivery  of  a  savings-bank  book  with 
written  authority  for  the  donee  to  withdraw  the 
account  and  interest,  together  with  evidence  of 
exclusive  possession  of  the  book  and  order  on 
such  donee's  part  for  several  years,  constitutes 
a  valid  gift  of  the  book  and  account.  Matter 
of  Barefield,  177  N.  Y.  387,  101  Am.  St.  Rep. 
814. 

A  Gift  of  a  Joint  Interest  in  a  Deposit  in  a  Sav- 
ings Bank  may  be  made  by  the  delivery  of  the 
deposit  book  with  the  intention  of  making  a  gift. 
Industrial  Trust  Co.  v.  Scanlon,  26  R.  I.  228. 

1030.  1.  No  Assignment  of  Bank  Book  Neces- 
sary. —  Main's  Appeal,  73  Conn.  638. 

2.  Compare  Jacobs  v.  Jolley,  29  Ind.  App.  25. 

5.  Shaw  v.  Camp,  160  111.  425;  Martin  v. 
Martin,  89  111.  App.  147  ;  Callender  v.  Callender, 
(Ky.  1902)  70  S.  W.  Rep.  844;  De  Grange  v. 
De  Grange,  96  Md.  609 ;  Conrad  v.  Manning, 
125  Mich.  77;  Pickslay  v.  Starr,  149  N.  Y.  432, 
52  Am.  St.  Rep.  740.  And  see  the  title  Bills 
of  Exchange  and  Promissory  Notes,  194. 
1,  2. 

7.  Donor's  Check  Not  Subject  of  Gift  unless  Paid 
or  Accepted.— Frantz  v.  Porter,  132  Cal.  49; 
Pullen  v.  Placer  County  Bank,  138  Cal.  169,  94 
Am.  St.  Rep.  19;  Martin  v.  Martin,  89  111.  App. 
147,  101  111.  App.  640,  reversed  202  111.  382. 
See  also  Collins  v.  Maude.  144  Cal.  289. 

1031.  1.  Martin  v.  Martin,  101  111.  App. 
640.  See  also  Collins  v.  Maude.  144  Cal.  289. 
And  see  the  title  Checks.  1080.  1,  2. 

2.  Gift  of  Check  Held  Complete.  —  Martin  v. 
Martin,  89  III.  App.  147. 

8.  Pickslay  v.  Starr,  149  N.  Y.  432,  52  Am. 
St.  Rep.  740. 


4.  Gift  of  Debt..  —  Morey  v.  Wiley,  100  111. 
App.  75;  Adams  v.  Cook,  200  Pa.  St.  258; 
Funston  v.  Twining,  202  Pa.  St.  88. 

6.  Consummation  of  Gift  by  Delivery  Necessary. 

—  Collins  v.  Maude,  144  Cal.  289;  Ross  v. 
Walker,  44  Fla.  704,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1031  ;  Harrell  v. 
Nicholson,  119  Ga.  458;  Gallagher  v.  Donahy, 
65  Kan.  341  ;  Burge  v.  Burge,  (Ky.  1903)  76 
S.  W.  Rep.  873;  Trombly  v.  Klersy,  (Mich. 
1905)  104  N.  W.  Rep.  419;  Matter  of  Timer- 
son,  (Surrogate  Ct.)  39  Misc.  (N.  Y.)  675; 
Funston  v.  Twining,  202  Pa.  St.  88. 

Possession  of  a  Note  by  the  Payee  at  the  time 
of  his  death  is  evidence  tending  to  prove  that 
there  has  been  no  gift  of  the  note.  Oelke  v. 
Theis,  (Ne'b.  1903)  97  N.  W.  Rep.  588. 

1032.  2.  Indorsement  of  Payments. —  Indorse- 
ments made  upon  a  note  in  the  presence  of  the 
obligee,  with  the  deliberate  and  expressed  in- 
tention to  make  a  gift,  are  an  extinguishment 
of  the  debt  to  the  extent  of  the  indorsement. 
Morey  v.  Wiley,  100  111.  App.  75. 

A  Receipt  for  a  Larger  Sum  than  Is  Received 
amounts  to  a  gift  of  the  amount  in  excess  of 
that  paid.  Holmes  v.  Holmes,  129  Mich.  412, 
95  Am.  St.  Rep.  444. 

1033.  1.  Gifts  from  Husband  to  Wife  Held 
Valid.  —  Morey  v.  Wiley,  100  111.  App.  75. 

The  Prima  Facie  Presumption  is  that  real  estate 
voluntarily  conveyed  to  the  wife  of  the  grantor 
is  intended  as  a  gift  or  advancement.  Veeder 
v.  McKinley-Lanning  L.  &  T.  Co.,  61  Neb.  892. 

Notes  Made  Payable  to  the  Wife  of  a  member  of 
an  insolvent  firm  at  the  instance  of  the  hus- 
band, and  which  were  paid  by  depositing  the 
money  in  a  bank  to  the  wife's  credit,  have  been 
held  to  constitute  a  gift.  Flanner  v.  Butler,  131 
N.  Car.  151,  92  Am.  St.  Rep.  773. 

4.  Rowe  v .  Johnson,  33  Colo.  469  :  Doane  v. 
Dunham,  64  Neb.  135.  See  also  Selover  v. 
Selover,  62  N.  J.  Eq.  761.  90  Am.  St.  Rep.  478. 

5.  Improvement  of  a  Wife's  Separate  Property 
by  a  husband  will  be  presumed  to  be  in  the 
nature  of  a  gift  unless  there  is  proof  that  such 
was  not  the  intention.  Selover  Selover,  62 
N.  T.  Fq.  761,  90  Am.  St.  Rep.  478. 

7.  Clear  Proof  of  Gift  Required.  —  Matter  of 
Brown,  113  Iowa  351.  See  also  Getcliell  v. 
P.iddeford  Sav.  Bank,  94  Me.  452,  80  Am.  St. 
Rep.  408. 
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1034.  (2)  From  Wife  to  Husband.  —  See  note  I. 

b.  Gifts  Between  Parent  and  Child  —  (1)  From  Parent  to 
Child.  —  See  note  3. 

1035.  See  note  2. 

Presumption  of  Gift.  —  See  notes  3,  4,  5,  7* 

1036.  Gift  by  Aged  and  Infirm  Parent.  —  See  note  2. 

(2)  From  Child  to  Parent.  —  See  note  4. 

1037.  c.  Deposit  of  Money  in  Savings  Bank  in  Name  or  to  Credit 

OF  ANOTHER —  (i)  Generally  —  Mere  Fact  of  Deposit  to  Credit  of  Another  Not  Sufficient 
to  Establish  Gift.  —  See  notes  I,  2. 

(2)  Nature  of  Deposit  a  Question  of  Intention.  —  See  notes  4,  5,  6. 

1038.  (3)  Deposit  Upheld  as  Gift  When  So  Intended.  — See  note  1. 
Deposit  to  Credit  of  Depositor  and  Another.  —  See  notes  2,  3,  4. 


Evidence  that  a  husband  handed  money  to  his 
wife  without  making  any  remarks  or  with  the 
request  that  she  take  care  of  it  has  been  held 
not  to  establish  a  gift,  especially  where  the 
husband  was  in  the  habit  of  handing  his  money 
to  the  wife  for  her  to  take  care  of.  Peirce 
V.  Giles,  93  III.  App.  524. 

1034.  1.  Gifts  from  Wife  to  Husband.  — 
See  Buckel  v.  Smith,  (Ky.  1904)  82  S.  W.  Rep. 
235- 

3.  Gifts  from  Parent  to  Child  Upheld.  —  Turgeon 
v.  Guay,  15  Quebec  Super.  Ct.  332. 

1035.  2.  The  Circumstances  of  the  Transac- 
tion Should  Be  Carefully  Scrutinized,  but  the  pre- 
sumption ,:s  in  favor  of  its  validity,  and,  in 
order  to  set  it  aside  on  the  ground  of  undue 
influence,  the  court  must  be  satisfied  that  it  was 
not  the  voluntary  act  of  the  donor.  Prescott  v. 
Johnson,  91  Minn.  273. 

3.  Presumption  of  Gift  from  Parent  to  Child 
More  Easily  Raised  than  That  of  Gift  Between 
Strangers. — Towson  v.  Moore,  173  U.  S.  17; 
Schwindt  v.  Schwindt,  61  Kan.  377;  Brown  v. 
Crafts,  98  Me.  40  ;  Waite  v.  Grubbe,  43  Oregon 
406,  99  Am.  St.  Rep.  764.  See  also  Prescott  v. 
Johnson,  91  Minn.  273.  Com  fare  Holsberry  v. 
Harris,  56  W.  Va.  320,  holding  that  to  establish 
a  gift  by  a  parent  to  a  child  requires  much 
stronger  evidence  than  that  which  might  suffice 
between  strangers. 

4.  Gifts  from  Parent  to  Child  Regarded  Favor- 
ably.—  Spitler  v.  Kaeding,  133  Cal.  500;  Pres- 
cott v.  Johnson,  91  Minn.  273;  Wendt's  Estate, 
14  Pa.  Super.  Ct.  644. 

5.  Delivery  of  Property  by  Parent  to  Child 
Presumed  to  Be  Gift. —  See  Caldwell  v.  Caldwell, 
24  Pa.  Super.  Ct.  230. 

Taking  a  Mortgage  in  the  Name  of  a  Daughter 
is  presumed  to  be  a  gift  to  such  daughter,  and 
the  mere  retention  of  the  manual  custody  of 
the  note  and  mortgage  makes  no  difference. 
Spitler  v.  Kaeding,  133  Cal.  500. 

7.  See  Prescott  v.  Johnson,  91  Minn.  273; 
Reinochl's  Estate,  212  Pa.  St.  359. 

Where  a  Father  Is  Indebted  to  His  8on,  the  pre- 
sumption is  that  money  placed  to  the  son's 
credit  in  a  bank  is  intended  as  a  payment  on 
account.  Watts  v.  Watts,  (Va.  1905)  51  S.  E. 
Rep-  359. 

1O30.    2.  Gift  by  Aged  or  Infirm  Parent.— 

Slack  v.  Rees,  66  N.  J.  Eq.  447. 

4.  Gift  from  Child  to  Parent.  —  Albert  v. 
Haeherly,  (N.  J.  1905)  6r  Atl.  Rep.  380.  See 
also  Prescott  v.  Johnson,  91  Minn.  273. 


The  Presumption  Is  in  Favor  of  a  Child's  Gift 

to  a  parent,  and  in  order  to  set  it  aside  the 
court  must  be  satisfied  that  it  was  not  the  volun- 
tary act  of  the  donor.  Towson  v.  Moore,  173 
U.  S.  17. 

1037.  1.  Mere  Fact  of  Deposit  Not  Sufficient 
to  Establish  Gift.  —  Getchell  v.  Biddeford  Sav. 
Bank,  94  Me.  452,  80  Am.  St.  Rep.  408 ;  Dodge 
v,  Lunt,  181  Mass.  320;  Peninsular  Sav.  Bank 
v.  Wineman,  123  Mich.  257;  Green  v.  Suther- 
land, (Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.)  559; 
Nicklas  v.  Parker,  (N.  J.  1905)  61  Atl.  Rep. 
267;  Matter  of  Barefield,  177  N.  Y.  387,  101 
Am.  St.  Rep.  814.  See  also  Main's  Appeal,  73 
Conn.  638;  Goelz  v.  People's  Sav.  Bank,  31  Ind. 
App.  67. 

2.  See  Cogswell  v.  Newburyport  Sav.  Inst., 

165  Mass.  524;  Dodge  v.  Lunt,  181  Mass.  320; 
Taylor  z/.'Coriell,  66  N.  J.  Eq.  262. 

4.  Nature  of  Deposit  a  Question  of  Intention.  — 
Denigan  V.  San  Francisco  Sav.  Union,  127  Cal. 
142,  78  Am.  St.  Rep.  35  ;  Main's  Appeal,  73 
Conn.  638;  Taylor  v.  Coriell,  66  N.  J.  Eq.  262; 
Green  v.  Sutherland,  (Supm.  Ct.  Tr.  T.)  40 
Misc.  (N.  Y.)  559.  See  also  Matter  of  Brown, 
113  Iowa  351;  Peninsular  Sav.  Bank  v.  Wine- 
man,  123  Mich.  257;  Schwind  v.  Ibert,  60  N. 
Y.  App.  Div.  378. 

5.  Montgomery  First  Nat.  Bank  v.  Taylor, 
(Ala.  1904)  37  So.  Rep.  695,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1037  ;  Denigan  v. 
San  Francisco  Sav.  Union.  127  Cal.  142,  78 
Am.  St.  Rep.  35;  Kelly  v.  Home  Sav.  Bank,  103 
N.  Y.  App.  Div.  141,  reversing  (Supm.  Ct.  Spec. 
T.)  44  Misc.  (N.  Y.)  102. 

6.  Extraneous  Evidence  Admissible  on  Question 
of  Intention.  —  Main's  Appeal,  73  Conn.  638. 

103§.  1.  Deposit  a  Valid  Gift  When  So  In- 
tended.—  Scrivens  v.  North  Easton  Sav.  Bank, 

166  Mass.  255.  See  also  Main's  Appeal,  73 
Conn.  638. 

2.  Deposit  to  Credit  of  Depositor  and  Another 
Held  a  Gift. —  Main's  Appeal,  73  Conn.  638;  Mat- 
ter of  Meehan,  59  N.  Y.  App.  Div.  156;  Hallen- 
beck  v.  Hallenbeck,  103  N.  Y.  App.  Div.  107; 
Kelly  v.  Home  Sav.  Bank,  103  N.  Y.  App.  Div. 
141,  reversing  (Supm.  Ct.  Spec.  T.)  44  Misc. 
(N.  Y.)  102;  Industrial  Trust  Co.  v.  Scanlon, 
26  R.  [.  228. 

3.  Contrary  Decisions.  —  Denigan  v.  Hibernia 
Sav.,  etc..  Soc.  127  Cal.  137:  Denigan  v.  San 
Francisco  Sav.  Union,  127  Cal.  142,  78  Am.  St. 
Rep.  35  :  Noyes  v.  Savings  Insf..  164  Mass.  583, 
49  Am.  St.  Rep.  484.  See  also  Matter  of  Brown, 
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1  Oil!!.    (4)  Gift  Must  Be  Completely  Executed—  (a)  Generally.  —  See  note  I. 

Depositor  Must  Part  with  Dominion  and  Control  Over  Deposit.  —  See  note  2. 

Attempted  Testamentary  Gift.  —  See  note  3. 

(b)  Delivery.  —  See  note  5. 

Delivery  to  Bank  Sufficient.  —  See  note  6. 

Delivery  of  Deposit  Book  Not  Required.  —  See  notes  7,  8. 

(0)  Acceptance.  —  See  note  9. 

1040.   d.  Purchase  or  Investment  by  One  Person  for  Another. 


—  Sec  note  3. 

10 1 1.   e.  Parol  Gift  of  Real  Estate 

Taken  Possession  and  Made  Improvements.  —  See  note  2. 
Mere  Promise.  —  See  note  3. 
Expenditures  on  Faith  of  Promise.  —  See  note  4- 
1 0-49.     But  the  Expenditures  Must  Have  Been  Made  upon  the  Faith  of  the  Gift. 

note  1. 


Gift  Upheld  Where  Donee  Has 


See 


113  Iowa  351  ;  Taylor  v.  Coriell,  66  N.  J.  Eq. 
262  ;  Schwind  v.  Ibert,  60  N.  Y.  App.  Div.  378. 

The  Mere  Fact  that  a  Deposit  Is  Made  So  that 
Either  of  Two  Persons  Can  Draw  It  does  not  of 
itsclt  suffice  as  proof  of  a  gift  from  the  original 
owner  of  the  money  to  the  other  party  to  the 
account.  Kelly  v.  Home  Sav.  Bank,  (Supm.  Ct. 
Spec.  T.)  44  Misc.  (N.  Y.)  102,  reversed  103 
N.  Y.  App.  Div.  141. 

103§.  4.  Main's  Appeal,  73  Conn.  638; 
Matter  of  Rrown,  113  Iowa  351.  See  also  Tay- 
lor v.  Coriell,  66  N.  J.  Eq.  262  ;  Industrial  Trust 
Co.  v.  Scanlon,  26  R.  I.  228. 

1039.    1.  Donor's  Intention  Must  Be  Executed. 

—  Denigan  v.  San  Francisco  Sav.  Union,  127 
Cal.  142,  78  Am.  St.  Rep.  35  ;  Kelly  v.  Home 
Sav.  Bank,  (Supm.  Ct.  Spec.  T.)  44  Misc.  (N. 
Y.)  102,  reversed  103  N.  Y.  App.  Div.  141. 
See  rdso  Industrial  Trust  Co.  v.  Scanlon,  26 
R.  I.  228. 

2.  Donor  Must  Part  with  Dominion  Over  Deposit. 

—  Montgomery  First  Nat.  Bank  v.  Taylor,  (Ala. 
'9°4)  37  So.  Rep.  695,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1039;  Denigan  v.  San 
Francisco  Sav.  Union,  127  Cal.  142,  78  Am.  St. 
Rep.  35  ;  Matter  of  Brown,  113  Towa  351; 
De  Grange  v.  De  Grange,  96  Md.  609  ;  Dodge 
v.  Lunt,  18;  Mass.  320;  Nicklas  v.  Parker,  (N. 
J.  1905)  61  Atl.  Rep.  267;  Taylor  v.  Coriell,  66 
N.  J.  Eq.  262 ;  Kelly  v.  Home  Sav.  Bank, 
(Supm.  Ct.  Spec.  T.)  44  Misc.  (N.  Y.)  T02, 
reversed  103  N.  Y.  App.  Div.  141.  See  also 
Schwind  v.  Ibert,  60  N.  Y.  App.  Div.  378. 

3.  Taylor  v.  Coriell,  66  N.  J.  Eq.  262.  See 
also  Kelly  v.  Home  Sav.  Bank,  (Supm.  Ct.  Spec. 
T.)  44  Misc.  (N.  Y.)  102,  reversed  103  N.  Y. 
App.  Div.  141. 

5.  Montgomery  First  Nat.  Bank  v.  Taylor, 
(Ala.  1904)  37  So.  Rep.  605,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1039;  Getchell  v. 
Biddeford  Sav.  Bank,  94  Me.  452,  80  Am.  St. 
Rep.  408  ;  Schwind  v.  Ibert,  60  N.  Y.  App.  Div. 
.-78;  Kelly  v.  Home  Sav.  Bank,  ( Supm.  Ct.  Spec. 
T.)  44  Misc.  (N.  Y.)  102,  reversed  103  N.  Y. 
Anp.  Div.  141. 

6.  Hollowell  Sav.  Inst.  v.  Titcomb,  96  Me.  62 ; 
Scallan  v.  Brooks,  54  N.  Y.  App.  Div.  248.  See 
also  Scrivens  v.  North  Easton  Sav.  Bank,  166 
Mass.  255. 

7.  Retention  of  Bank  Book  by  Depositor  Imma- 
terial. —  Jacobs  v.  Jolley,  icy  Tnd.  App.  25  ;  Goelz 
v.  People's  Sav.  Bank,  31  Ind.  App.  67;  Scal- 

328 


lan  v.  Brooks,  54  N.  Y.  App.  Div.  248.  See 
also  Scrivens  v.  North  Easton  Sav.  Bank,  166 
Mass.  255. 

Possession  of  a  Bank  Book  by  the  Donee  may  be 

a  circumstance  in  determining  ihe  ownership  of 
the  money  represented  by  it,  but  it  is  not  of 
itself  determinative  of  that  fact,  in  the  absence 
of  any  evidence  as  to  how  the  possession  was 
obtained.  Denigan  v.  Hibernia  Sav.,  etc.,  Soc, 
127  Cal.  137. 

8.  Retention  of  Deposit  Book  Where  Depositor  Is 
Trustee  for  Donee.  —  See  Main's  Appeal.  73  Conn. 
638  ;  DeGrange  v.  DeGrange,  96  Md.  609. 

9.  Deposit  Must  Be  Accepted  by  Donee.  —  See 
Noyes  v.  Savings  Inst.,  164  Mass.  583,  49  Am. 
St.  Rep.  484. 

1040.  3.  Purchase  or  Investment  by  One  Per- 
son for  Another.  —  Rowe  v.  Johnson,  33  Colo.  469. 

When  a  daughter  is  named  as  grantee  in  a 
mortgage  which  is  delivered  to  her,  the  father 
paying  the  consideration  and  causing  the  mort- 
gage to  be  recorded  in  her  name,  there  is  a 
valid  gift  to  the  daughter.  Prindle  v.  Wood,  24 
Ohio  Cir.  Ct.  74. 

1041.  2.  Parol  Gift  of  Land  Enforced  upon 
Possession  Taken  and  Improvements  Made  by 
Donee. —  Hadaway  v.  Smedley,  119  Ga.  264; 
Rowe  v.  Henderson,  (Indian  Ter.  1903)  76  S. 
W.  Rep.  250 ;  Schwindt  v.  Schwindt,  61  Kan. 
377;  Schmitt  v.  Schmitt,  (Minn.  1905)  103  N. 
W.  Rep.  214;  Tannery  v.  McMinn,  (Tex.  Civ. 
App.  1905)  86  S.  W.  Rep.  640.  See  also  Hamil- 
ton v.  Ogee,  to  Kan.  App.  241  ;  Matthews 
v.  Matthews,  11  Pa  Super.  Ct.  381.  Caldwell 
v.  Caldwell,  24  Pa.  Super.  Ct.  230 ;  Shannon  v. 
Marchbanks,  35  Tex.  Civ.  App.  615;  Kelley  v. 
Crawford,  112  Wis.  368.  And  see  the  title 
Specific  Performance,  97.  2  et  seq. 

A  Mere  Parol  Gift  Is  Not  Sufficient  in  Itself  to 
pass  title.    Thaggard  v.  Crawford,  112  Ga.  326. 

3.  Bigelow  v.  Bigelow,  93  Me.  439  :  Buhler  v. 
Trombly,  (Mich.  1905)  102  N.  W.  Rep.  647. 
See  also  Murphy  v.  Bordwell,  83  Minn.  54,  85 
Am.  St.  Rep.  454. 

4.  Hadden  v.  Thompson,  118  Ga.  207;  Bige- 
low v.  Bigelow,  93  Me.  439-  See  also  Hamilton 
v.  Ogee,  10  Kan.  App.  241. 

1042.  1.  Improvements  Must  Have  Been 
Made  in  Reliance  upon  Gift.  —  Rowe  v.  Hender- 
son, (Indian  Ter.  1903)  76  S.  W.  Rep.  250; 
Bigelow  v.  Bigelow,  9.3  Me.  439 ;  Shannon  v. 
Marchbanks,  35  Tex.  Civ.  App.  615. 
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1042. 
1043 

1044. 
1045. 


1046. 

note  6 
1047. 


Improvements  Must  Be  of  Material  Value.  —  See  note  2. 
Validity  of  Parol  Gifts  of  Land  Denied.  —  See  note  3. 
Clear  Proof  of  Gift  Required.  —  See  note  5. 
See  note  1. 

Burden  of  Proving  Improvements.  —  See  note  2. 
Donee's  Possession  Adverse  to  Donor.  —  See  note  4. 

5.  Conditional  or  Qualified  Gifts  —  a.  GENERALLY.  —  See  note  6. 

Condition  Subsequent.  —  See  note  3. 
Beservation  of  Proprietary  Bights.  —  See  note  6. 
The  Beservation  of  a  Life  Interest.  —  See  note  I. 
A  Beservation  of  a  Power  of  Bevocation.  —  See  note  3. 

b.  Gifts  in  Contemplation  of  Marriage.  —  See  note  5. 

6.  Deeds  of  Gift.  —  See  notes  6,  7. 

7.  Validity  and  Effect  Of  —  a.  As  Between  Parties.  —  See 
See  note  1. 

Gift  Irrevocable  When  Fully  Executed.  —  See  note  2. 


1042.  2.  Improvements  Must  Be  of  Material 
Value. —  Thaggard  v.  Crawford,  112  Ga.  326; 
Rowe  v.  Henderson,  (Indian  Ter.  1903)  76  S. 
W.  Rep.  250  ;  Hamilton  v.  Ogee,  10  Kan.  App. 
241  ;  Holsberry  v.  Harris,  56  W.  Va.  320.  See 
also  Bigelow  v.  Bigelow,  93  Me.  439. 

3    Nicholas  v.  Nicholas,  100  Va.  660. 

6.  Clear  Proof  of  Parol  Gift  of  Land  Bequired.  — 
Heidt  v.  Heidt,  115  Ga.  965;  Polk  v.  Clark,  92 
Md.  372;  Moross  v.  Moross,  131  Mich.  339; 
Matthews  v.  Matthews,  11  Pa.  Super.  Ct.  381; 
Caldwell  v.  Caldwell,  24  Pa.  Super.  Ct.  230 ; 
Raleigh  v.  Wells,  (Utah  1905)  81  Pac.  Rep.  908, 
quoting  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1042;  Holsberry  v.  Harris,  56  W.  Va.  320. 
See  also  Thompson  v.  Thompson,  118  Ga.  543. 

For  Evidence  Held  Sufficient.  —  Schmitt  v. 
Schmitt,  (Minn,  igos)  103  N.  W.  Rep.  214. 

For  Evidence  Held  Insufficient.  —  Tannery  v. 
McMinn,  (Tex.  Civ.  App.  1905)  86  S.  W.  Rep. 
640. 

1013.  1.  Rowe  v.  Henderson,  (Indian  Ter. 
1903s)  76  S.  W.  Rep.  250. 

2.  Raleigh  v.  Wells,  (Utah  1905)  81  Pac.  Rep. 
908,  citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1041-1045. 

4.  Title  Acquired  by  Donee  by  Adverse  Posses- 
lion. —  See  Thaggard  v.  Crawford,  112  Ga.  326; 
Caldwell  v.  Caldwell,  24  Pa.   Super.  Ct.  230. 

6.  Conditional  or  Qualified  Gifts. —  See  Funston 
v.  Twining,  202  Pa.  St.  88.  Compare  Chaddock 
v.  Chaddock,  134  Mich.  48. 

IOII.  3.  Conditions  Subsequent.  —  Balling 
Manhattan  Sav.  Bank,  etc.,  Co.,  no  Tenn. 
•288.  Compare  Flint  v.  Ruthrauff,  26  N.  Y. 
App.  Div.  624,  affi.rmed  163  N.  Y.  588. 

6.  Gift  Not  Invalidated  by  Reservation  of 
Proprietary  Bights. —  Ranken  v.  Donovan,  46  N. 
Y.  App.  Div.  225,  affirmed  166  N.  Y.  626.  See 
also  Driscoll  v.  Driscoll,  143  Cal.  528. 

1015.  1.  A  Gift  of  Stock  may  be  valid  al- 
though the  donor  retains  ibe  right  to  vote  on 
it  and  to  collect  the  dividends  during  his  life- 
time. Matter  of  Rrandreth,  58  N.  Y.  App.  Div. 
575,  reversed  169  N.  Y.  437. 

3.  Calvin  v.  Free,  66  Kan.  466  ;  In  re  Bauern- 
SChmidt,  97  Md.  35.  See  also  Hagemann  v. 
Hagemann,  90  111.  App.  251,  appeal  dismissed 
188  111.  363  ;  Bickford  v.  Mattocks,  95  Me.  547. 


5.  A  Present  Given  in  the  Ordinary  Way  to  a 

party  engaged  to  be  married  to  the  donor  is  not 
affected  by  the  fact  that  the  engagement  is  sub- 
sequently broken.  Richmond  v.  Nye,  126  Mich. 
602. 

6.  Gift  by  Deed.  —  Driscoll  v.  Driscoll,  141 
Cal.  528. 

7.  Deed  Must  Be  Delivered.  —  Hooper  v.  Van- 
strum,  92  Minn.  406. 

1046.  6.  Whiting  v.  Ralph,  75  Conn.  41  ; 
Jacobs  v.  Jolley,  29  Ind.  App.  25  ;  Reeves  v. 
Howard,  118  Iowa  121;  Scollard  v.  Scollard, 
(Ky.  1900,)  56  S.  W.  Rep.  648;  Farrell  v. 
Puthoff,  13  Okla.  159;  Royston  v.  McCulley, 
(Tenn.  Ch.  1900)  59  S.  W.  Rep.  725. 

1047.  1.  Gift  Passes  Legal  Title  to  Donee  — 
United  States.  —  Chambers  v.  McCreery,  45  C. 
C.  A.  322. 

Arkansas.  —  Williams  v.  Smith,  66  Ark.  299. 
See  also  Ragan  v.  Hill,  72  Ark.  307. 

California.  —  Calkins  v.  Equitable'  Bldg.,  etc., 
Assoc.,  126  Cal.  531;  Denigan  v.  Hibernia  Sav., 
etc.,  Soc,  127  Cal.  137;  Collins  v.  Maude,  144 
Cal.  289.  See  also  Pullen  v.  Placer  County 
Bank,  138  Cal.  169,  94  Am.  St.  Rep.  19. 

Connecticut.  —Whiting  v.  Ralph,  75  Conn.  41. 

Georgia.  —  Moore  v.  Cline,  115  Ga.  405.  See 
also  Walker  v.  Neil,  117  Ga.  733. 

Illinois. —  Hagemann  v.  Hagemann.  90  111. 
App.  251,  appeal  dismissed  188  111.  363.  See 
also  People  v.  Benson,  99  111.  App.  325. 

Kentucky.  —  Malone  v.  Lebus,  116  Ky.  975. 

Missouri.  —  Jones  v.  Falls,  101  Mo.  App.  536. 

New  York.  —  McGlynn  v.  Curry,  82  N.  Y. 
App.  Div.  431. 

Oklahoma.  —  Farrell  v.  Puthoff,  13  Okla.  159. 

Pennsylvania.  —  Clapper  v.  Frederick,  199 
Pa.  St.  609. 

See  also  Balling  v.  Manhattan  Sav.  Bank, 
etc.,  Co.,  no  Tenn.  288. 

A  Gift  Procured  by  False  and  Fraudulent  Arti 
flees  operating  on  a  weakened  and  diseased 
mind  has  been  held  to  pass  title  to  the  donee, 
leaving  in  the  donor  simply  the  right  to  dis- 
affirm and  sue  for  the  recovery.  Bishop  v. 
Leonard,  123  Fed.  Rep.  981. 

2.  Gift  Irrevocable  When  Fully  Executed.  — 
Williams  v.  Smith,  66  Ark.  299;  Calkins  v. 
Equitable  Bldg.,  etc.,  Assoc.,  126  Cal.  531  ;  Goelz 


320 


1047  1030 


GIFTS. 


Vol.  XIV. 


1017. 
1018. 


1010. 

note  4. 

IO.IO. 


Effect  of  Testamentary  Disposition  of  Property.  —  See  note  3. 

b.  As  Against  Third  Persons  — (i)  Generally.  —  See  note  2. 

(2)  Creditors  —  Gift  Void  as  Against  Subsisting  Creditors.  —  See  note  4. 
As  Against  Subsequent  Creditors,  —  See  note  8. 

8.  Proof  of  Gift — a.  Clear  Proof  of  Gift  Required.  —  See 

The  General  Rule.  — Sec  note  5. 

b.  Admissibility  and  Effect  of  Evidence  —  (i)  Circum- 


stances of  Parties.  —  See  note  I. 


v.  People's  Sav.  Bank,  31  Ind.  App.  67;  Jacobs  v. 
Jolley,  29  Ind.  App.  25;  Mace  v.  Thayer,  51 
N.  Y.  App.  Div.  121.  See  also  Clapper  v. 
Frederick,  199  Pa.  St.  609.  Compare  Evans  v. 
Evans,  118  Ga.  890,  98  Am.  St.  Rep.  180. 

In  Quebec  a  donation  may  be  revoked  for  in- 
gratitude. Rousseau  v.  Majeur,  18  Quebec 
Super.  Ct.  447 ;  Depatie  v.  Charbonneau,  22 
Quebec  Super.  Ct.  80.  See  also  Jacob  v.  Klein, 
3  Quebec  Pr.  519. 

1047.  3.  Gift  Not  Revoked  by  Subsequent  Will. 

—  Ranken  v.  Donovan,  46  N.  Y.  App.  Div.  225, 
affirmed  166  N.  Y.  626 

10 18.  2.  Validity  of  Gift  a  Question  Between 
Donor  and  Donee.  —  See  Burge  v.  Burge,  (Ky. 

1903)  76  S.  W.  Rep.  873- 

4.  Gift  Void  as  Against  Subsisting  Creditors.  — 

Royston  v.  McCulley,  (Tenn.  Ch.  1900)  59  S.  W. 
Rep.  725.  See  also  Whiting  v.  Ralph,  75  Conn. 
41  ;  Morey  v.  Wiley,  100  111.  App.  75. 

Creditors  Must  Show  that  Their  Rights  Were 
Impaired  in  order  to  avoid  for  fraud  a  gift  by 
a  husband  to  his  wife.  Barron  v.  Williams,  58 
S.  Car.  280. 

8.  Gifts  Valid  as  Against  Subsequent  Creditors. 

—  See  Richmond  First  Nat.  Bank.  v.  Holland, 
99  Va.895,  86  Am.  St.  Rep.  898,  3  Va.  Sup.  Ct.  335. 

1049.  4.  Clear  Proof  of  Gift  Required  — 
United  States.  —  See  Fitzpatrick  v.  Graham,  122 
Fed.  Rep.  401,  58  C.  C.  A.  619. 

California.  —  Denigan  v.  Hibernia  Sav.,  etc., 
Soc,  127  Cal.  137. 

Iowa.  —  Wilson  v.  Wilson,  99  Iowa  688.  See 
also  Belknap  v.  Belknap,  (Iowa  1904)  100  N. 
W.  Rep.  115. 

Kentucky.  —  Callender  v.  Callender,  (Ky. 
1902)  70  S.  W.  Rep.  844  ;  Buckel  v.  Smith,  (Ky. 

1904)  82  S.  W.  Rep.  235.  See  also  Reed  v. 
Litsey,  (Ky.  1896)  33  S.  W.  Rep.  827. 

Louisiana.  —  Alexander's  Succession,  110  La. 
1027. 

Michigan.  —  See  Comstock  v.  McDonald,  126 
Mich.  142. 

Minnesota.  —  Hooper  v.  Vatistrum,  92  Minn. 

406. 

Missouri.  —  Jones  v.  Falls,  101  Mo.  App.  536. 

New  Jersey.  —  In  re  Bayley,  67  N.  J.  Eq.  566. 
See  also  Berla  v.  Meisel,  (N.  J.  1902)  52  Atl. 
Rep.  999- 

New  York.  —  Gilkinson  v.  Third  Ave.  R.  Co., 
47  N.  Y.  App.  Div.  472  ;  Robinson  v.  Carpenter, 
77  N.  Y.  App.  Div.  520  ;  Bray  v.  O'Rourke.  89 
N.  Y.  App.  Div.  400;  Adler  v.  Davis,  (Supm. 
Ct.  Tr.  T.)  31  Misc.  (N.  Y.)  120:  Matter  of 
Reichert,  (Surrogate  Ct.)  38  Misc.  (N.  Y.) 
228,  affirmed  85  N.  Y.  App.  Div.  620.  See  also 
Kelly  v.  Home  Sav.  Bank,  (Supm.  Ct.  Spec.  T.) 
44  Misc.  (N.  Y.)  102,  reversed  103  N.  Y.  App. 
Div.  141. 


Ohio.  —  See  Rote  v.  Warner,  9  Ohio  Cir. 
Dec.  540. 

Pennsylvania.  —  Clapper  v.  Frederick,  199 
Pa.  St.  609;  Fiscus's  Estate,  13  Pa.  Super.  Ct. 
615. 

Tennessee.  —  Royston  v.  McCulley,  (Tenn. 
Ch.  1900)  59  S.  W.  Rep.  725. 

Utah.  —  Raleigh  v.  Wells,  (Utah  1905)  81 
Pac.  Rep.  908,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1049. 

Virginia.  —  Watts  v.  Watts,  (Va.  1905)  51 
S.  E.  Rep.  359. 

There  Is  No  Presumption  in  favor  of  a  gift. 
Denigan  v.  Hibernia  Sav.,  etc.,  Soc,  127  Cal. 
137. 

Evidence  Reasonably  Tending  to  Show  a  Gift 

has  been  held  to  be  sufficient.  Johnson  v. 
Hoist,  86  Minn.  496. 

Where  the  Donor  Is  Dead,  and  the  thing  given 
was  in  his  possession  at  the  time  of  his  death, 
the  clearest  evidence  is  required  to  establish  a 
gift.  Bowron  v.  De  Selding,  105  N.  Y.  App. 
Div.  500. 

6.  General  Rule.  —  Donaldson  v.  Everett,  122 
Ga.  318;  Prescott  v.  Johnson,  91  Minn.  273; 
Ringemann  v.  Broxtermann,  1 1  Ohio  Cir.  Dec. 
368.  See  also  McMullen  v.  Stripling,  120  Ga. 
658;  Alexander's  Succession,  110  La.'  1027; 
Comstock  v.  McDonald,  126  Mich.  142. 

Evidence  Sufficient  to  Establish  Gift.  —  For  ex- 
amples of  evidence  held  to  establish  gifts  in  the 
particular  cases  see  Fitzpatrick  v.  Graham,  122 
Fed.  Rep.  401,  58  C.  C.  A.  619;  Ford  v.  Ellis, 
(Ky.  1900)  56  S.  W.  Rep.  512;  Scollard  v. 
Scollard,  (Ky.  1900)  56  S.  W.  Rep.  648;  Reed 
v.  Reed,  (Md.  1905)  60  Atl.  Rep.  621  ;  Mason 
v.  Willhite,  (Tenn.  Ch.  1900)  61  S.  W.  Rep. 
298 ;  Walker  v.  Hargear,  36  Wash.  672 ;  Lee  v. 
Wrixon,  37  Wash.  47. 

For  Evidence  Held  Insufficient  see  Mont- 
gomery First  Nat.  Bank  v.  Taylor,  (Ala.  1904) 
37  So.  Rep.  695;  Buckel  v.  Smith,  (Ky.  1904) 
82  S.  W.  Rep.  235;  Gittings  v.  Winter,  (Md. 
1905)  60  Atl.  Rep.  630;  Trombly  v.  Klersy, 
(Mich.  1905)  104  N.  W.  Rep.  419;  Nicklas  v. 
Parker,  (N.  J.  1905}  61  Atl.  Rep.  267;  Snook 
v.  Sullivan,  53  N.  Y.  App.  Div.  602,  affirmed 
167  N.  Y.  536,  85  Am.  St.  Rep.  699;  Tyrrel  v. 
Emigrant  Industrial  Sav.  Bank,  77  N.  Y.  App. 
Div.  131  ;  Robinson  v.  Carpenter,  77  N.  Y.  App. 
Div.  520;  Matter  of  Taber,  (Surrogate  Ct.)  30 
Misc.  (N.  Y.)  172,  affirmed  54  N.  Y.  App.  Div. 
629;  Adler  v.  Davis,  (Supm.  Ct.  Tr.  T.)  31 
Misc.  (N.  Y.)  120;  Bowron  v.  De  Selding,  105 
N.  Y.  App.  Div.  500  ;  Albert  v.  Haeberly,  (N. 
J.  1905 1  6i  Atl.  Rep.  380;  Huber's  Estate,  21 
Pa.  Super.  Ct.  34  ;  F.kembcrg  v.  Mousseau,  19 
Quebec  Super.  Ct.  289. 

1050.    1.  Circumstances  of  Parties  Admissible 
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1 050.  (2)  Delivery  and  Possession  of  Property  —  Possession  of  Donee  After 
Donor's  Death.  —  See  notes  3,  4. 

(3)  Declarations  of  Alleged  Donor  —  Antecedent  and  Contemporaneous 
Declarations.  —  See  note  5. 
10.11.    See  note  2. 

Subsequent  Declarations.  — ■  See  notes  3,  4,  6. 

c.  Burden  of  Proof.  —  See  note  7. 

d.  Fact  of  Gift  a  Question  for  Jury.  —  See  note  8. 
1053.   e.  Donee,  as  Witness  After  Death  of  Donor.  — See  note  1. 

VII.  Gifts  Causa  Mortis  —  1.  Definition.  —  See  note  2. 


on  Question  of  Gift.  —  Russell  v.  Langford,  135 
Cal.  356  ;  Main's  Appeal,  73  Conn.  638  :  Crouse 
v.  Judson,  (Supm.  Ct.  Tr.  T. )  41  Misc.  (N.  V.) 
338,  modified  and  affirmed  93  N.  Y.  App.  Div. 
604;  Barron  v.  Williams,  58  S.  Car.  280;  Blais- 
dell  v.  Davis,  72  Vt.  295.  See  also  McMullen 
v.  Stripling,  120  Ga.  658;  Taylor  v.  Coriell,  66 
N.  J.  Eq.  262;  Hafer  v.  McKelvey,  23  Pa. 
Super.  Ct.  202. 

Proof  of  Friendly  Relations  is  not  admissible 
where  there  is  no  other  testimony  directly  tend- 
ing to  prove  the  gift.  Moore  v.  Machen,  124 
Mich.  216. 

1050.  3.  Possession  of  Donee  After  Donor's 
Death  of  Little  Weight.  —  Chambers  v.  McCreery, 
45  C.  C.  A.  322;  Bruce  v.  Squires,  68  Kan.  199. 
See  also  Claytor  v.  Pierson,  55  W.  Va.  167. 
Coivpare  Roy  v.  Garneau,  15  Quebec  Super.  Ct. 
181. 

4.  See  Morey  v.  Wiley,  100  111.  App.  75. 

5.  Donor's  Antecedent  or  Contemporaneous  Decla- 
rations Admissible  to  Show  Intention.  —  Denun- 
zio  v.  Scholtz,  (Ky.  1903)  77  S.  W.  Rep.  715; 
Matthews  71.  Matthews,  11  Pa.  Super.  Ct.  381; 
Shannon  v.  Marchbanks,  35  Tex.  Civ.  App.  615. 
See  also  Jarrell  v.  Crow,  30  Tex.  Civ.  App.  629. 

1051.  2.  See  Matthews  v.  Matthews,  11 
Pa.  Super.  Ct.  381.  Compare  Shannon  v. 
Marchbanks,  35  Tex.  Civ.  App.  615. 

3.  Donor's  Subsequent  Declarations  Admissible 
to  Show  Intent.  — ■  Dehm  v.  Dehm,  86  III.  App. 
479  ;  Yokem  v.  Hicks,  93  111.  App.  667  ;  Goelz 
v.  People's  Sav.  Bank,  31  Ind.  App.  67;  Olson 
v.  Gifford,  96  Iowa  734 ;  Denunzio  v.  Scholtz, 
(Ky.  1903)  77  S.  W.  Rep.  715;  Sparling  v. 
Smeltzer,  133  Mich.  454;  Matter  of  Median, 
59  N.  Y.  App.  Div.  156;  Crouse  v.  Judson, 
(Supm.  Ct.  Tr.  T.)  41  Misc.  (N.  Y.)  338,  modi- 
fied and  affirmed  93  N.  Y.  App.  Div.  604  ;  Gross 
v.  Smith,  132  N.  Car.  604;  Richmond  First  Nat. 
Bank  v.  Holland,  99  Va.  495,  86  Am.  St.  Rep. 
898,  3  Va.  Sup.  Ct.  335  ;  Caldwell  v.  Caldwell, 
24  Pa.  Super.  Ct.  230.  See  also  Hagemann  v. 
Hagemann,  204  111.  378  ;  Blaisdell  v.  Davis,  72 
Vt.  295. 

4.  Donor's  Subsequent  Declarations  Not  Admis- 
sible to  Controvert  Gift.  —  Kelly  v.  Home  Sav. 
Bank.  103  N.  Y.  App.  Div.  141,  reversing 
(Supm.  Ct.  Spec.  T.)  44  Misc.  (N.  Y.)  102. 

6.  Chambers  v.  McCreery.  45  C.  C.  A.  322 ; 
Burt  v.  Andrews,  112  Ga.  465;  Gross  v.  Smith, 
132  N.  Car.  604.  Compare  Peirce  v.  Giles,  93 
111.  App.  524. 

Loose  Declarations  of  a  Father,  without  explana- 
tion, are  not  sufficient  evidence  of  a  gift  to  a 
son.    Holsberry  v.  Harris.  ";6  W.  Va.  320. 

7.  Burden  of  Proving  Gift  Rests  upon  Person 
Aiserting  It.  —  Wright  v.  Bragg,  45  C.  C.  A. 


204  ;  Allen- West  Commission  Co.  v.  Grumbles, 
63  C.  C.  A.  401  ;  Frantz  v.  Porter,  132  Cal.  49; 
Sprague  v.  Walton,  145  Cal.  228;  Wilson  v. 
Wilson,  99  Iowa  688;  Galer  v.  Galer,  108  Iowa 
496;  Buckel  v.  Smith,  (Ky.  1904)  82  S.  W. 
Rep.  235;  Jones  V.  Falls,  101  Mo.  App.  536; 
Matter  of  Rose,  (Surrogate  Ct.)  35  Misc.  (N. 
Y. )  21,  affirmed  75  N.  Y.  App.  Div.  615  ;  Clapper 
V.  Frederick,  199  Pa.  St.  609.  See  also  Bruce 
V.  Squires,  68  Kan.  199  :  Comstock  v.  McDonald, 
126  Mich.  142;  Kelly  v.  Home  Sav.  Bank, 
(Supm.  Ct.  Spec.  T.)  44  Misc.  (N.  Y.)  102, 
reversed  103  N.  Y.  App.  Div.  141  :  Claytor  v. 
Pierson,  55  W.  Va.  167.  Compare  Longenecker 
v.  Zion  Evangelical  Lutheran  Church,  200  Pa. 
St.  567- 

8.  Gift  a  Question  for  Jury.  —  Fitzpatrick  v. 
Graham,  122  Fed.  Rep.  401,  58  C.  C.  A.  619; 
Frantz  v.  Porter,  132  Cal.  49:  Stroup  v.  Bridger, 
124  Iowa  401;  Harris  v.  Cable,  113  Mich.  192; 
Sparling  v.  Smeltzer,  133  Mich.  454;  Parke  v. 
Nixon,  (Mich.  1905)  104  N.  W.  Rep.  597:  I.is- 
comb  v.  Manchester,  etc.,  R.  Co.,  70  N.  H.  312; 
Gross  v.  Smith,  132  N.  Car.  604;  Vann  v.  Ed- 
wards, 135  N.  Car.  661.  See  also  Clapper  v. 
Frederick,  199  Pa.  St.  609. 

1052.  1.  Donee  Incompetent  Witness  After 
Death  of  Donor.  —  Couch  v.  Couch,  141  Ala.  361. 
See  also  Freese  v.  Odd  Fellows'  Sav.  Rank,  136 
Cal.  662;  Casserly  v.  Casserly,  123  Mich.  44. 

Trustee  Competent  Witness  After  Death  of 
Donor.  —  Jarrell  v.  Crow,  30  Tex.  Civ.  App.  629. 

Declarations  of  Alleged  Donee  to  Show  Gift 
Inadmissible. — Couch  v.  Couch,  141  Ala.  361. 

In  Kentucky  a  Husband  Is  Not  Competent 
to  testify  that  certain  property  was  given  him 
bv  the  wife.  Buckel  v.  Smith,  (Ky.  1904)  82 
S.  W.  Rep.  235. 

Evidence  of  the  Donee  Is  Admissible  to  Rebut 
the  Inference  of  an  Admission  against  the  owner- 
ship of  a  note  sought  to  be  drawn  from  the 
donee's  production  of  such  note  given  to  the 
donee.    Harris  v.  Cable,  113  Mich.  102. 

The  Donee's  Aunt  is  competent  to  testify  as  to 
facts  showing  a  gift  inter  vivos.  Gilkinson  v. 
Third  Ave.  R.  Co.,  47  N.  Y.  App.  Div.  472. 

2.  Justinian's  Definition  of  Donatio  Causa 
Mortis.  — ■  Calvin  v.  Free,  66  Kan.  466.  quoting 
14  Am.  and  Eng.  F.ncyc.  of  Law  (2d  ed.)  1052. 

Blackstone's  Definition.  —  Hagemann  v.  Hage- 
mann, 90  Til.  App.  251,  appeal  dismissed  18R  111. 
363;  Hawn  v.  Slolrr,  22  Pa.  Super.  Ct.  307; 
Royston  v.  McCnlley,  (Tenn.  Ch.  lqao}  so  S. 
W.  Rep.  725;  Claytor  ?•.  Pierson,  55  W.  Va. 
167. 

Redfi eld's  Definition.  —  Davis  v.  Kuek,  03  Minn. 
262  :  Rovston  v.  McCulley,  (Tenn.  Ch.  1900)  59 

S.  W.  Rep.  725- 
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105*1.     Contingent  Nature  of  Gift  Inferred  from  Circumstances.  — -  See  note  I. 
Gifts  Causa  Mortis  Derived  from  Civil  Law.  —  Sec  note  3. 

1054.  2.  Gifts  Causa  Mortis  Distinguished  from  Other  Gratuitous  Transfers 

—  b.  FROM  GIFTS  INTER  VIVOS — A  Gift  Causa  Mortis  Differs  from  a  Gift  Inter  Vivos. 

—  See  notes  4,  5. 

8.  Requisites  to  Valid  Gift  Causa  Mortis  —  a.  Generally.  —  See 

note  6. 

1055.  b.  Gift  Must  Be  Made  in  Expectation  of  Death.  —  See 

notes  2,  3. 

1056.  See  note  2. 

Apprehension  of  Death  Must  Be  Immediate.  —  See  note  4. 

c.  Gift  Must  Be  Fully  Executed  —  (i)  Generally.  —  See 

note  6. 


Judge  Woodward.  —  Royston  v.  McCulley, 
(Tenn.  Ch.  1900)  59  S.  W.  Rep.  725. 

For  Other  Definitions  see  In  re  Beaumont, 
(1902)  1  Ch.  889,  86  L.  T.  N.  S.  410;  Sorrells 
V.  Collins,  110  Ga.  518;  Stokes  v.  Sprague,  110 
Iowa  89;  Reeves  v.  Howard,  118  Iowa  121; 
Sinnot  v.  Hibernia  Nat.  Bank,  105  La.  705  ; 
Peck  v.  Scofield,  186  Mass.  108;  Royston  v.  Mc- 
Culley, (Tenn.  Ch.  1900)  59  S.  W.  Rep.  725. 

1053.  1.  Gift  Made  by  Dying  Person  Pre- 
sumed to  Be  Gift  Causa  Mortis.  —  Matter  of 
Swade,  65  N.  Y.  App.  Div.  592. 

The  Circumstances  under  Which  the  Gift  Is 
Made  Must  Show  that  the  subject  of  the  gift  is 
to  revert  to  the  donor  in  case  of  recovery. 
Thome  v.  Perry,  2  N.  Bruns.  Eq.  Rep.  146, 
affirmed  35  N.  Bruns.  398. 

3.  Noble  v.  Garden,  146  Cal.  225. 

1054.  4.  Hagemann  v.  Hagemann,  90  111. 
App.  251,  appeal  dismissed  188  111.  363;  Bick- 
ford  v.  Mattocks,  95  Me.  547  ;  Phinney  State, 
36  Wash.  236. 

5.  Distinction  Between  Gifts  Causa  Mortis  and 
Inter  Vivos, — -Burt  v.  Andrews,  112  Ga.  465; 
Hagemann  v.  Hagemann,  90  111.  App.  251,  ap- 
peal dismissed  188  111.  363:  Sinnot  v.  Hibernia 
Nat.  Bank,  105  La.  705  ;  Bickford  v.  Mattocks, 
95  Me.  547;  Davis  v.  Kuck,  93  Minn.  262; 
Buecker  v.  Carr,  60  N.  J.  Eq.  300 ;  Matter  of 
Taber,  (Surrogate  Ct.)  30  Misc.  (N.  Y.)  172, 
affirmed  54  N.  Y.  App.  Div.  629 ;  Deneff  v. 
Helms,  42  Oregon  161  ;  Phinney  v.  State,  36 
Wash.  236.  See  also  Duryea  v.  Harvey,  183 
Mass.  429;  Claytor  v.  Pierson,  55  W.  Va.  167. 

6.  Essentials  of  Donatio  Causa  Mortis  —  Gener- 
ally.—  Sorrells  v.  Collins,  110  Ga.  518;  Hage- 
mann v.  Hagemann,  90  111.  App.  251,  appeal 
dismissed  188  111.  363;  Stokes  v.  Sprague,  110 
Iowa  89;  Allen  v.  Allen,  75  Minn.  116,  74  Am. 
St.  Rep.  442;  Winslow  v.  McHenry,  g3  Minn. 
507,  106  Am.  St.  Rep.  448  ;  Callanan  v.  Clement. 
162  N.  Y.  618,  affirming  (Supm.  Ct.  Spec.  T.) 
18  Misc.  (N.  Y.)  621  ;  Royston  v.  McCulley, 
(Tenn.  Ch.  1900)  59  S.  W.  Rep.  725  :  Johnson 
v.  Colley,  101  Va.  414,  99  Am.  St.  Rep.  890; 
Claytor  v.  Pierson,  55  W.  Va.  167. 

There  Must  Be  an  Intent  to  make  the  gift. 
Dunn  v.  Houghton,  (N.  J.  1902)  51  Atl.  Rep.  71. 

1055.  2.  Gift  Must  Be  Made  in  Contemplation 
of  Death  —  England.  — In  re  Beaumont,  (1902) 
1  Ch.  889,  86  L.  T.  N.  S.  410. 

Canada.  —  See  Brown  v.  Toronto  Gen.  Trusts 
Co.,  32  Ont.  319;  Ward  v.  Bradley.  1  Out.  L. 
Rep.  118. 


Georgia.  —  Sorrells  v.  Collins,  no  Ga.  518. 

Illinois.  — ■  Hagemann  v.  Hagemann,  90  111. 
App.  251,  appeal  dismissed  188  111.  363. 

Iowa. —  Stokes  v.  Sprague,  110  Iowa  89. 

Kansas.  —  Calvin  v.  Free,  66  Kan.  466 ; 
Rogers  v.  Richards,  67  Kan.  706. 

Maine.  —  See  Bickford  v.  Mattocks,  95  Me. 
547- 

Minnesota.  —  Allen  v.  Allen,  75  Minn.  116, 
74  Am.  St.  Rep.  442  ;  Winslow  v.  McHenry,  93 
Minn.  507,  106  Am.  St.  Rep.  448. 

Neiu  Jersey.  —  Snyder  v.  Harris,  61  N.  J. 
Eq.  480. 

New  York.  —  O'Brien  v.  Elmira  Sav.  Bank, 
99  N.  Y.  App.  Div.  76;  Callanan  v.  Clement,  162 
N.  Y.  618,  affirming  (Supm.  Ct.  Spec.  T.)  18 
Misc.  (N.  Y.)  621  ;  Dimon  v.  Keery,  (Supm. 
Ct.  Tr.  T.)  31  Misc.  (N.  Y.)  231,  affirmed  54 
N.  Y.  App.  Div.  318.  See  also  Dickinson  v. 
Hoes,  (Supm.  Ct.)  33  Civ.  Pro.  (N.  Y.)  101. 

Pennsylvania.  —  Hawn  v.  Stoler,  22  Pa. 
Super.  Ct.  307. 

Tennessee.  —  Royston  v.  McCulley,  (Tenn. 
Ch.  1900)  59  S.  W.  Rep.  725. 

Vermont. — See  Darling  v.  Emery,  74  Vt.  167. 

Virginia. — Johnson  v.  Colley,  101  Va.  414, 
99  Am.  St.  Rep.  890. 

Washington.  —  Phinney  v.  State,  36  Wash. 
236. 

West  Virginia.  —  Claytor  v.  Pierson,  55  W. 

Va.  167. 

There  Must  Be  Contemplation,  Though  Not 
Necessarily  Expectation,  of  death.  Thorne  v. 
Perry,  2  N.  Bruns.  Eq.  Rep.  146,  affirmed  35' 

N.  Bruns.  398. 
3.  Apprehension  of  Death  from  Illness. — Burt  v. 

Andrews,  112  Ga.  465;  Claytor  v.  Pierson,  55 
W.  Va.  167.    See  also  Sorrells  v.  Collins,  110 

Ga.  518. 

Existing  Illness.  —  The  gift  must  be  condi- 
tioned to  take  effect  on  the  donor's  death  by  his 
existing  illness.  Allen  v.  Allen,  75  Minn.  116, 
74  Am.  St.  Rep.  442. 

1056.  2.  Threatened  Danger  or  Peril.  —Burt 
v.  Andrews,  112  Ga.  465;  Claytor  v.  Pierson, 
55  W.  Va.  167.  See  also  Sorrells  v.  Collins, 
1 1  o  Ga.  5 1 8. 

4  Apprehension  of  Death  Must  Be  Immediate. 
—  Allen  v.  Allen,  75  Minn.  116,  74  Am.  St. 
Rep.  442;  Johnson  v.  Colley,  101  Va.  414,  99 
Am.  St.  Rep.  890.  See  also  Duryea  v  Harvey, 
18  \  Mass.  429. 

6.  Gift  Must  Be  Completely  Executed  During 
Life  of  Donor. —  Ragan  v.   Hill,  72  Ark.  307; 
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1056.  (2)  Delivery — (a)  Necessity  for  Delivery.  —  See  note  7. 

1057.  The  Fact  that  the  Property  Is  Already  in  the  Possession  of  the  Donee.  —  See 
notes  I,  2. 

1058.  (b)  What  Is  Valid  Delivery  —  aa.  Generally  —  Delivery  Must  Be  Absolute  and 
Complete.  —  See  note  2. 

Delivery  Must  Be  for  Purpose  of  Consummating  Gift.  —  See  note  3. 
Delivery  Must  Be  Best  ef  Which  Property  Is  Capable.  —  See  notes  4,  5. 
1050.    bb.  Constructive  or  Symbolical  Delivery.  — See  notes  I,  2,  3. 


Stokes  v.  Sprague,  110  Iowa  89;  Sinnot  v.  Hi- 
bernia  Nat.  Bank,  105  La.  705  ;  Davis  v.  Kuck, 
93  Minn.  262 ;  O'Brien  v.  Elmira  Sav.  Bank, 
99  N.  Y.  App.  Div.  76;  Johnson  v.  Colley,  101 
Va.  414,  99  Am.  St.  Rep.  890  ;  Foster  v.  Walker, 
32  Nova  Scotia  156,  reversed  30  Can.  Sup.  Ct. 
299.  See  also  Chambers  v.  McCreery,  98  Fed. 
Rep.  783;  Rodemer  v.  Rettig,  114  Ky.  634. 
Compare  Hogan  v.  Sullivan,  114  Iowa  456. 

1056.  7.  Property  Must  Be  Delivered—  United 
States.  —  Chambers  v.  McCreery,  45  C.  C.  A. 
322. 

Arkansas.  —  Ragan  v.  Hill,  72  Ark.  307. 

California.  —  Pullen  v.  Placer  County  Bank, 
138  Cal.  169,  94  Am.  St.  Rep.  19.  See  also 
Collins  v.  Maude,  144  Cal.  289. 

Colorado.  —  Wittman  v.  Pickens,  33  Colo. 
484,  citing  14  Am.  and  Eng.  Encyc.  of  Law" 
(2d  ed.)  1056. 

Georgia.  —  Burt  v.  Andrews,  112  Ga.  465. 
See  also  Sorrells  v.  Collins,  no  Ga.  518. 

Illinois.  — -  Hagemann  v.  Hagemann,  90  111. 
App.  251,  appeal  dismissed  188  111.  363. 

Iowa.  —  Stokes  v.  Sprague,  110  Iowa  89; 
Hogan  v.  Sullivan,  114  Iowa  456. 

Kansas.  —  Calvin  v.  Free,  66  Kan.  466. 

Kentucky.  —  See  Rodemer  v.  Rettig,  114  Ky. 
634- 

Maine. —  See  Bickford  v.  Mattocks,  95  Me. 457. 

Massachusetts.  —  Dury.ea  v.  Harvey,  183 
Mass.  429,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1056. 

Minnesota.  —  Allen  v.  Allen,  75  Minn.  116, 
74  Am.  St.  Rep.  442;  Davis  v.  Kuck,  93  Minn. 
262;  Winslow  v.  McHenry,  93  Minn.  507,  106 
Am.  St.  Rep.  448. 

New  Jersey.  —  Buecker  v.  Carr,  60  N.  J.  Eq. 
300. 

New  York.  —  O'Brien  v.  Elmira  Sav.  Bank, 
99  N.  Y.  App.  Div.  76 ;  Callanan  v.  Clement, 
162  N.  Y.  618,  affirming  (Supm.  Ct.  Spec.  T.) 
18  Misc.  (N.  Y.)  621.  See  also  Dickinson  v. 
Hoes,  (Supm.  Ct.)  33  Civ.  Pro.  (N.  Y.)  101. 

North  Carolina. —  Duckworth  v.  Orr,  126  N. 
Car.  674. 

Oregon.  —  Deneff  v.  Helms,  42  Oregon  161. 
See  also  Waite  v.  Grubbe,  43  Oregon  406,  99 
Am.  St.  Rep.  764. 

Pennsylvania.  —  Hawn  v.  Stoler,  22  Pa. 
Super.  Ct.  307. 

Tennessee. —  Balling  v.  Manhattan  Sav.  Bank, 
etc.,  Co.,  no  Tenn.  288;  Royston  v.  McCulley, 
(Tenn.  Ch.  1900)  59  S.  W.  Rep.  725. 

Virginia.  —  Johnson  v.  Colley,  101  Va.  414, 
99  Am.  St.  Rep.  890. 

Washington.  —  Phinney  v.  State,  36  Wash. 
236. 

Canada.  - —  Thome  v.  Perry,  2  N.  Bruns.  Eq. 
Rep.  146,  affirmed  3S  N.  Bruns.  308:  Foster  v. 
Walker,  32  Nova  Scotia  156,  reversed  30  Can. 
Sup.  Ct.  299. 


1057.  1.  Delivery  Necessary  Although  Donee 
Is  in  Possession.  — All  en  v.  Allen,  75  Minn.  1  16, 
74  Am.  St.  Rep.  442. 

2.  Davis  v.  Kuck,  93  Minn.  262. 

1058.  2.  Delivery  Must  Be  Complete  and  Ab- 
solute. —  Treasury  Solicitor  v.  Lewis,  (1900J 
2  Ch.  8 1 2,  83  L.  T.  N.  S.  139  ;  Foster  v.  Walker, 
32  Nova  Scotia  156.  reversed  30  Can.  Sup.  Ct. 
299 ;  Ragan  v.  Hill,  72  Ark.  307 ;  Duryea  v. 
Harvey,  183  Mass.  429;  Buecker  v.  Carr,  60  N. 
J.  Eq.  300;  Dunn  v.  Houghton,  (N.  J.  1902)  51 
Atl.  Rep.  71  ;  Royston  v.  McCulley,  (Tenn.  Ch. 
1900)  59  S.  W.  Rep.  725  ;  Claytor  v.  Pierson, 
55  W.  Va.  167.  See  also  Chambers  v.  Mc- 
Creery, 98  Fed.  Rep.  783  ;  Waite  v.  Grubbe,  43 
Oregon  406,  99  Am.  St.  Rep.  764. 

Delivery  of  Depositary's  Receipt  for  Money  Suffi- 
cient.—  Dickinson  v.  Hoes,  (Supm.  Ct.)  33  Civ. 
Pro.  (N.  Y.)  101. 

3.  Delivery  by  Way  of  Bailment.  —  Buecker  v. 
Carr,  60  N.  J.  Eq.  300;  Duckworth  v.  Orr,  126 
N.  Car.  674  ;  Royston  v.  McCulley,  (Tenn.  Ch. 
1900)  59  S.  W.  Rep.  725. 

4.  Delivery  Must  Be  Best  of  Which  Property  Is 
Capable.  —  Waite  v.  Grubbe,  43  Oregon  406,  99 
Am.  St.  Rep.  764,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1058.  See  also  Claytor 
v.  Pierson,  55  W.  Va.  167. 

5.  Hawn  v.  Stoler,  22  Pa.  Super.  Ct.  307 ; 
Phinney  v.  State,  36  Wash.  236 ;  Foster  v. 
Walker,  32  Nova  Scotia  156,  reversed  30  Can. 
Sup.  Ct.  299.  See  also  Sorrells  v.  Collins,  110 
Ga.  518. 

A  Creditor's  Verbal  Order  or  Request  to  His 
Debtor  that  the  debt  be  paid  to  a  third  person 
constitutes  all  the  delivery  of  which  the  debt  is 
capable,  and  upon  the  debtor's  promise  to  pay 
to  the  third  person  the  original  creditor  loses 
all  control  over  the  subject.  Castle  v.  Persons, 
54  C.  C.  A.  133. 

1059.  1.  Symbolical  Delivery.  —  See  Foster 
v.  Walker,  32  Nova  Scotia  156,  reversed  30 
Can.  Sup.  Ct.  299. 

2.  Dunn  v.  Houghton,  (N.  J.  1902)  51  Atl. 
Rep.  71. 

Intention  to  Give  and  Delivery  Being  Shown, 

the  possession  of  a  certificate  of  stock  by  the 
alleged  donee  is  prima  facie  evidence  of  prop- 
erty. Liscomb  v.  Manchester,  etc.,  R.  Co.,  70 
N.  H.  312. 

In  North  Carolina  symbolical  delivery  does  not 
prevail,  but  in  a  certain  class  of  cases  construc- 
tive delivery  is  sufficient  when  actual  delivery  is 
impossible.    Duckworth  v.  Orr,  126  N.  Car.  674. 

3.  Delivery  of  Key  of  Trunk  Held  Sufficient.  — 
Charleton  v.  Brooks,  6  Ont.  L.  Rep.  87.  See 
also  Waite  v.  Grubbe,  43  Oregon  406.  99  Am. 
St.  Rep.  764  ;  Phinney  v.  State,  36  Wash.  236  ; 
Claytor  v.  Pierson,  55  W.  Va.  167;  Foster  v. 
Walker,  32  Nova  Scotia  156,  reversed  30  Can, 
Sup.  Ct.  299. 
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I  0.19.    cc.  Delivery  of  Ciioses  in  Action. — See  note  4. 

1000.  Delivery  Must  Be  Absolute;  —  See  notes  I,  2. 

The  Delivery  of  a  Savings-bank  Book.  —  See  note  3. 

(/,/.  Delivery  TO  Third  Person  — As  Trustee  for  Donee.  — See  note  6. 

1001.  As  Agent  of  Donor.  —  See  note  I. 

Presumption  as  to  Capacity  in  Which  Third  Person  Beceives  Property.  —  See 

(3)  Donee  Must  Retain  Possession.  —  See  note  3. 

(4)  Acceptance.  —  See  notes  4,  5. 

d.  Death  of  Donor.  —  See  note  6. 
1062.    4.  What  May  Be  Given  —  a.  Generally.  —  See  note  2. 

b.  Choses  IN  Action  —  (1)  Generally.  —  See  notes  3,  5,  6,  8. 


note  2. 


Pointing  Out  Definitely  and  Particularly  the 
Several  Places  Where  Money  Is  Concealed,  with  a 
positive  and  unequivocal  declaration  of  gift,  is 
a  good  constructive  delivery.  Waite  v.  Grubbe, 
43  Oregon  406,  99  Am.  St.  Rep.  764. 

Delivery  of  Keys  of  Desk  Held  to  Be  Actual  De- 
livery. —  Walker  v.  Foster,  30  Can.  Sup.  Ct. 
299. 

1059.  4.  Delivery  of  Choses  in  Action  —  No 
Indorsement  or  Assignment   Necessary.  —  Den- 

nin  v.  Hilton,  (N.  J.  1901)  50  Atl.  Rep.  600; 
Varick  v.  Hitt,  (N.  J.  1903)  55  Atl.  Rep.  139; 
Matter  of  Swade,  65  N.  Y.  App.  Div.  592; 
O'Brien  v.  Elmira  Sav.  Bank,  99  N.  Y.  App. 
Div.  76,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
^d  ed.)  1059. 

1060.  1.  Dunn  v.  Houghton,  (N.  J.  1902) 
51  Atl.  Rep.  71. 

2.  Delivery  of  Bank  Pass-book.  —  The  delivery 
of  .1  deposit  book  by  a  father  to  his  daughter 
with  the  intention,  expressed  at  the  time,  to 
give  her  the  money  and  bonds,  a  memorandum 
of  which  was  kept  in  the  deposit  book,  is  not  a 
delivery  of  the  money  and  bonds.  Wilson  v. 
Featherston,  122  N.  Car.  747. 

But  Where  Production  of  the  Pass-book  Was 
Required  as  a  prerequisite  to  demanding  payment 
of  the  money,  it  has  been  held  that  a  delivery 
of  such  pass-book  was  a  good  delivery  of  the 
deposit.  Brown  v.  Toronto  Gen.  Trusts  Corp., 
32  Ont.  319. 

3.  Savings-bank  Book. — In  re  Weston,  (1902) 
1  Ch.  680,  86  L.  T.  N.  S.  551  ;  In  re  Andrews, 
(1902)  2  Ch.  394,  87  L.  T.  N.  S.  20;  In  re  Reid, 
6  Ont.  L.  Rep.  421  ;  Dennin  v.  Hilton,  (N.  J. 
1901)  50  Atl.  Rep.  600;  Matter  of  Swade,  65 
N.  Y.  App.  Div.  592  ;  O'Brien  v.  Elmira  Sav. 
Bank,  99  N.  Y.  App.  Div.  76,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1060;  Hill 
v.  Escort,  (Tex.  Civ.  App.  1905)  86  S.  W.  Rep. 
367.  See  also  Varick  v.  Hitt,  (N.  J.  1903)  55 
Atl.  Rep.  139;  Phinney  v.  State,  36  Wash.  236; 
Claytor  v.  Pierson,  55  W.  Va.  167  ;  Thome  v. 
Perry,  2  N.  Bruns.  Eq.  Rep.  146,  affirmed  35 
N.  Bruns.  398.  Compare  Dunn  v.  Houghton, 
(N.  J.  1902)  51  Atl.  Rep.  71. 

6.  Delivery  to  Third  Person  Sufficient.  —  Stokes 
V.  Sprague,  no  Iowa  89;  Sorrells  v.  Collins, 
no  Ga.  518,  quoting  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1060;  Hogan  v.  Sullivan,  114 
Iowa  456 ;  Duryea  v.  Harvey,  183  Mass.  429 ; 
Matter  of  Reichert,  (Surrogate  Ct.)  38  Misc. 
(N.  Y.)  228.  affirmed  85  N.  Y.  App.  Div.  620; 
Deneff  v.  Helms,  42  Oregon  761  :  Royston  v. 
McCulley,  (Tenn.  Ch.  1900)  59  S.  W.  Rep.  725; 
Walker  v.  Foster,  30  Can.  Sup.  Ct.  299 ;  Mc- 


Donald v.  McDonald,  35  Nova  Scotia  205, 
affirmed  33  Can.  Sup.  Ct.  145.  See  also  Goelz 
v.  People's  Sav.  Bank,  31  Ind.  App.  67  ;  Callanan 
v.  Clement,  162  N.  Y.  618,  affirming  (Supm. 
Ct.  Spec.  T.)  18  Misc.  (N.  Y.)  621  ;  Johnson, 
v.  Colley,  101  Va.  414,  99  Am.  St.  Rep.  890; 
Foster  v.  Walker,  32  Nova  Scotia  156,  reversed 
30  Can.  Sup.  Ct.  299. 

1061.  1.  Delivery  to  Third  Person  as  Agent 
of  Donor  Insufficient. —  Kimball  v.  Tripp,  136  Cal. 
631  ;  Duckworth  v.  Orr,  126  N.  Car.  674;  Deneff 
v.  Helms,  42  Oregon  161  ;  Walker  v.  Foster, 
30  Can.  Sup.  Ct.  299,  reversing  32  Nova  Scotia 
156.    See  also  Sorrells  v.  Collins,  no  Ga.  518. 

2.  Hogan  v.  Sullivan,  114  Iowa  456;  Johnson 
v.  Colley,  101  Va.  414,  99  Am.  St.  Rep.  890. 

3.  Donee  Must  Retain  Possession.  —  See  Cham- 
bers v.  McCreery,  98  Fed.  Rep.  783  ;  Hagemann 
v.  Hagemann,  90  111.  App.  251,  appeal  dismissed 
188  111.  363  ;  Foster  v.  Walker,  32  Nova  Scotia 
156,  reversed  30  Can.  Sup.  Ct.  299. 

4.  Acceptance  Essential,  —  Davis  v.  Kuck,  93 
Minn.  262.  See  also  Dickinson  v.  Hoes,  (Supm. 
Ct.)  33  Civ.  Pro.  (N.  Y.)  101  ;  Matter  of  Swade, 
65  N.  Y.  App.  Div.  592  ;  Royston  v.  McCulley, 
(Tenn.  Ch.  1900)  59  S.  W.  Rep.  725;  Johnson 
v.  Colley,  101  Va.  414,  99  Am.  St.  Rep.  890. 

6.  Hogan  v.  Sullivan,  114  Iowa  456;  Deneff 
v.  Helms,  42  Oregon  161  ;  Walker  v.  Fosteir, 
30  Can.  Sup.  Ct.  299. 

6.  Death  of  Donor  Essential. re  Beaumont, 
(1902)  1  Ch.  88g,  86  L.  T.  N.  S.  410;  Foster  v. 
Walker,  32  Nova  Scotia  156,  reversed  30  Can. 
Sup.  Ct.  299  ;  Hagemann  v.  Hagemann,  90  111. 
App.  251,  appeal  dismissed  188  111.  363:  Stokes 
v.  Sprague,  no  Iowa  89;  Winslow  v.  McHenry, 
93  Minn.  507,  106  Am.  St.  Rep.  448;  O'Brien 
v.  Elmira  Sav.  Bank,  99  N.  Y.  App.  Div.  '76; 
Hawn  v.  Stoler,  22  Pa.  Super.  Ct.  307  :  Royston 
v.  McCulley,  (Tenn.  Ch.  1900)  59  S.  W.  Rep. 
725;  Johnson  v.  Colley,  101  Va.  414,  99  Am. 
St.  Rep.  890;  Phinney  v.  State,  36  Wash.  236; 
Claytor  v.  Pierson,  55  W.  Va.  167.  See  also 
Sorrells  v.  Collins,  no  Ga.  518:  Dickinson  v. 
Hoes,  (Supm.  Ct.)  33  Civ.  Pro.  (N.  Y.)  101  ; 
Ward  v.  Bradley,  i  Ont.  L.  Ren.  118. 

1 062.  2.  Every  Species  of  Personal  Property. 
—  Phinney  v.  State,  36  Wash.  236.  See  also 
Sorrells  v.  Collins,  no  Ga.  518.  Compare  Sin- 
not  v.  Hibernia  Nat.  Bank.  105  La.  705. 

The  Residue  of  a  Fund  After  Payment  of  Burial 
Expenses  may  he  the  subject  of  a  valid  gift. 
Dickinson  Hoes,  (Supm.  Ct.)  33  Civ.  Pro. 
(N.  Y.)  10'. 

3.  Gifts  of  Choses  in  Action.  —  Compare  Deneff 
v.  Helms,  42  Oregon  161, 
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1063. 

note  3. 

1064. 
1065. 

Generally  - 

1066. 

See  note  3. 


(3)  Donor  s  Own  Note  or  Check  —  The  Donor's  Own  Note.  —  See 
A  Gift  of  the  Donor's  Own  Check.  —  See  note  4. 

c.  Real  Estate.  —  See  note  9. 

5.  Conditional  or  Qualified  Gifts  Cautia  Mortis.  —  See  notes  4,  5. 
7.  Validity   and   Effect   Of  —  a.   As   BETWEEN    PARTIES  —  (1) 
-Gifts  Causa  Mortis  Valid.  —  See  note  I. 
When  Title  Passes  to  Donee.  —  See  notes  2,  3. 
(2)  Revocation  —  aa.  By  Act  of  Donor.  —  See  note  4. 
Gift  Causa  Mortis  Not  Revoked  by  Subsequent  Will.  — See  note  I. 
bb.  By  Operation  of  Law  —  (aa)  Through  Recovery  or  Survival  of  Donor.  — 

Intervening  Recovery.  —  See  note  4- 

(bb)  Through  Death  of  Donee  Before  Donor.  — See  note  5. 

b.  As  Against  Creditors.  — See  note  6. 


Nonnegotiable  Choses  in  Action  may  be  the  sub- 
ject  of  a  gift  causa  mortis.  Matter  of  Swade, 
65  N.  Y.  App.  Div.  592. 

Local  Loans  Stock  in  which  money  has  been  in- 
vested in  the  post-office  savings  bank  have 
been  held  in  England  not  to  be  the  proper  sub- 
ject-matter of  a  donatio  causa  mortis.  ;  In  re 
Andrews,  (1002)  2  Ch.  394,  87  L.  T.  N.  S.  20. 

Building  Society  Shares  have  been  held  in 
England  not  to  be  the  proper  subject-matter  of 
a  donatio  causa  mortis.  In  re  Weston,  (1902) 
i  Ch.  680,  86  L.  T.  N.  S.  ssi. 

1062.  5.  Bill  of  Exchange.  — See  In  re 
Beaumont,  (1902)  1  Ch.  889,  86  L.  T.  N.  S. 
410. 

6.  Promissory  Note.  -  Varick  v.  Hitt,  (N.  J. 
1903)  55  Atl.  Rep.  139;  Matter  of  Swade,  65 
N.  Y.  App.  Div.  592;  Charleton  v.  Brooks,  6 
Ont.  L.  Rep.  87.  See  also  In  re  Beaumont, 
(1002)  1  Ch.  880.  86  L.  T.  N.  S.  410. 

8.  Certificate  of  Deposit. — In  re  Griffin,  (1899) 
1  Ch.  408,  79  L.  T.  N.  S.  442;  McDonald  v. 
McDonald,  33  Can.  Sup.  Ct.  145,  affirming  35 
Nova  Scotia  205.  See  also  In  re  Beaumont, 
(1902)  1  Ch.  889,  86  L.  T.  N.  S.  410. 

1063.  3.  Donor's  Own  Note  Not  Subject  of 
Gift  Causa  Mortis.  —  Mason  v.  Gardner,  186 
Mass.  515.  See  also  Varick  v.  Hitt,  (N.  J. 
19"3)  55  Atl.  Rep.  139. 

4.  Donor's  Check. — In  re  Beaumont,  (1902)  1 
Ch.  889,  86  L.  T.  N.  S.  410;  Re  Davis,  86  L. 
T.  N.  S.  889;  Castle  v.  Persons,  54  C.  C.  A. 
133.  See  also  Pullcn  v.  Placer  County  Bank, 
138  Cal.  169,  94  Am.  St.  Rep.  ig  ;  McDonald  V. 
McDonald,  35  Nova  Scotia  205,  affirmed  33 
Can.  Sup.  Ct.  145.  Compare  Phinney  v.  State, 
36  Wash.  236. 

9.  Real  Estate  Not  Subject  of  Gift  Causa  Mortis. 
—  Reeves  v.  Howard,  118  Iowa  121:  Hawn  v. 
Stoler,  22  Pa.  Super.  Ct.  307  ;  Johnson  v.  Colley, 
101  Va.  414,  99  Am.  St.  Rep.  890.  See  al,so 
Wilson  v.  Jourdan,  70  Miss  133. 

1001.  4.  Gift  Coupled  with  Trust  or  Con- 
dition. —  Thorne  v.  Perry.  2  N.  Bruns.  Eq. 
Rep.  146,  affirmed  35  N.  Bruns.  308. 

5.  Stipulation  that  Donee  Shall  Pay"  Donor's 
Debts  and  Funeral  Expenses. —Podmore  v.  South 
Brooklyn  Sav.  Inst..  48  N.  Y.  App.  Div.  218; 
Mahnn  v.  Dime  Sav.  Bank,  92  N.  Y.  App.  Div. 
506. 

1065.  1.  In  Louisiana.  —  See  Sinnot  v.  Hi- 
bernia  Nat.  Bank,  105  La.  705. 


The  Necessity  for  the  Concurrence  of  a  Surety 
Company  to  the  possession  of  a  fund  does  not 
invalidate  a  gift  of  such  fund.  Dickinson  v. 
Hoes,  (Supm.  Ct.)  33  Civ.  Pro.  (N.  Y.)  101. 

2.  When  Title  Passes  —  Death  of  Donor.  — 
Buecker  v.  Carr,  60  N.  J.  Eq.  300.  See  also 
Ward  v.  Bradley,  1  Ont.  L.  Rep.  118. 

In  Louisiana  the  capacity  to  take  under  a  gift 
causa  mortis  must  be  judged  of  as  at  the  time 
of  the  testator's  death.  Vance's  Succession,  110 
La.  760. 

3.  Title  Passes  to  Donee  upon   Delivery.  — 

In  re  Beaumont,  (1902)  1  Ch.  889,  86  L.  T.  N. 
S.  410;  Hogan  v.  Sullivan,  114  Iowa  456;  Dur- 
yea  v.  Harvey,  183  Mass.  429;  Deneff  v.  Helms, 
42  Oregon  161  ;  Johnson  v.  Colley,  101  Va.  414, 
99  Am.  St.  Rep.  890. 

4.  Gift  Causa  Mortis  Revocable  at  Option  of 
Donor.  —*  Harrell  v.  Nicholson,  119  Ga.  458; 
Davis  v.  Kuck,  93  Minn.  262  ;  Johnson  v.  Colley, 
101  Va.  414,  99  Am.  St.  Rep.  890;  Foster  v. 
Walker,  32  Nova  Scotia  156,  reversed  30  Can. 
Sup.  Ct.  299  ;  Ward  V.  Bradley,  1  Ont.  L.  Rep. 
1 18.  See  also  Hogan  v.  Sullivan,  1 14  Iowa  456  ; 
Bickford  v.  Mattocks,  95  Me.  547  ;  Deneff  v. 
Helms,  42  Oregon  161  ;  Walker  v.  Foster.  30 
Can.  Sup.  Ct.  299. 

Repossession  by  the  Donor  Is  Not  Essential 
to  the  power  of  revocation.  Adams  v.  Atherton, 
132  Cal.  164. 

1066.  1.  Gift  Causa  Mortis  Not  Revoked  by 
Subsequent  Will.— Darling  v.  Emery,  74  Vt.  167, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1065,  1066.  Compare  dicta  in  Adams  v.  Ather- 
ton, 132  Cal.  164. 

3.  Recovery  or  Survival  of  Donor.-  I'cck  v.  Sco- 
field,  186  Mass.  108;  Johnson  v.  Colley,  101  Va. 
414,  99  Am.  St.  Rep.  890.  See  also  Hogan  v. 
Sullivan,  114  Iowa  456;  Deneff  v.  Helms,  42 
Oregon  16 1  ;  Walker  v.  Foster,  30  Can.  Sup. 
Ct.  299. 

4.  Failure  of  Gift  Through  Intervening  Recovery 

—  See  Ward  v.  Bradley,  1  Ont.  L.  Rep.  118. 

6.  Death  of  Donee  Before  Donor.  —  Johnson  v. 
Colley,  101  Va.  414,  99  Am.  St.  Rep.  890.  See 
also  Deneff  v.  Helms.  42  Oregon  161. 

6.  Gifts  Causa  Mortis  Not  Good  Against  Donor's 
Creditors.  —  Royston  'r.  McCulley,  (Tenn.  Ch. 
1900)  59  S.  W.  Rep.  725. 

Where  There  Is  No  Existing  Indebtedness  Shown 
an  administrator  cannot  claim  possession  of 
funds  for  administrative   purposes  when  such 
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1  006.    8.  Proof  of  Gift  Causa  Mortis.  —  See  notes  8,  9. 
MM>7.     The  Common  Law.  —  See  notes  2,  3. 

Quantum  of  Proof  Bequired.  —  See  note  5- 
IOON.     The  Mere  Possession  of  the  Property.  —  See  note  I. 

The  Donor's  Declarations.  —  See  note  8. 

The  Burden  of  Proving;  a  Gift  Causa  Mortis.  —  See  note  IO. 

Question  for  Jury.  —  See  note  1 1 . 


1009. 


1072. 
1073. 


GIN  HOUSE.  —  See  note  4. 
GIST.  —  See  note  7. 

GIVE  —  GIVEN  —  GIVING.  —  See  note  8. 
GO,  GOING,  ETC.  —  See  note  3. 
GOOD.  —  See  note  4. 


funds  hive  been  disposed  of  by  a  valid  gift 
causa  mortis.  Deneff  v.  Helms,  42  Oregon 
161. 

1066.  8.  See  McDonald  v.  McDonald,  33 
Can.  Sup.  Ct.  145.  Compare  Deneff  v.  Helms, 
42  Oregon  161. 

9.  Gifts  Causa  Mortis  Are  Not  Favored.  — 

Buccker  v.  Carr,  60  N.  J.  Eq.  300 ;  Snyder  v. 
Harris,  61  N.  J.  Eq.  480;  Varick  v.  Hitt,  (N. 
J-  1903)  55  Atl.  Rep.  139;  Balling  v.  Manhattan 
Sav.  Bank,  etc.,  Co.,  110  Tenn.  288;  Royston  v. 
McCulley,  (Tenn.  Ch.  1900)  59  S.  W.  Rep, 
725;  Johnson  v.  Colley,  101  Va.  414,  99  Am. 
St.  Rep.  890. 

1067.  2.  Clear  Proof  of  Gift  Causa  Mortis 
Required.  —  Snyder  v.  Harris,  61  N.  J.  Eq.  480  ; 
In  re  Bayley,  67  N.  J.  Eq.  566 ;  Matter  of 
Swade,  65  N.  Y.  App.  Div.  592  ;  Lehr  v.  Jones, 
74  N.  Y.  App.  Div.  54  ;  Podmore  v.  Dime  Sav. 
Bank,  (Supm.  Ct.  Tr.  T.)  29  Misc.  (N.  Y.)  393, 
affirmed  55  N.  Y.  App.  Div.  624;  Matter  of 
Reichert,  (Surrogate  Ct.)  38  Misc.  (N.  Y.)  228, 
affirmed  85  N.  Y.  App.  Div.  620  ;  Balling  <v . 
Manhattan  Sav.  Bank,  etc.,  Co.,  110  Tenn.  288; 
Royston  v.  McCulley,  (Tenn.  Ch.  1900)  59  S. 
W.  Rep.  725;  Johnson  v.  Colley,  101  Va.  414, 
99  Am.  St.  Rep.  890.  See  also  Ragan  v.  Hill, 
72  Ark.  307  ;  Buecker  v.  Carr,  60  N.  J.  Eq.  300 ; 
Bray  v.  O'Rourke,  89  N.  Y.  App.  Div.  400. 

3.  Podmore  v.  Dime  Sav.  Bank,  (Supm.  Ct. 
Tr.  T.)  29  Misc.  (N.  Y.)  393,  affirmed  55  N.  Y. 
App.  Div.  624. 

5.  For  Evidence  Held  Sufficient  to  Establish  a 
Gift  Causa  Mortis  see  Mahon  v.  Dime  Sav.  Bank, 
92  N.  Y.  App.  Div.  506  ;  O'Brien  v.  Elmira  Sav. 
Bank,  99  N.  Y.  App.  Div.  76 ;  Charletoh  v. 
Brooks,  6  Ont.  L.  Rep.  87. 

Evidence  Sufficient  to  Prove  Any  Fact 
Against  the  Estate  of  a  Deceased  Person  is 
sufficient  in  Ontario  to  prove  a  donatio  causa 
mortis.     In  re  Reid,  6  Ont.  L.  Rep.  421. 

For  Evidence  Held  Insufficient  to  Establish  a 
Gift  Causa  Mortis  see  Lehr  v.  Jones,  74  N.  Y. 
App.  Div.  54. 

1 06*1.  1 .  Mere  Possession  Insufficient  to  Prove 
Gift,  —  Podmore  v.  Dime  Sav.  Bank,  (Supm. 
Ct.  Tr.  T.)  29  Misc.  (N.  Y.)  393,  affirmed  55 
N.  Y.  App.  Div.  624 :  Buecker  v.  Carr,  60  N. 
J.  Eq.  300.  See  also  Claytor  v.  Pierson,  55  W. 
Va.  167. 

8.  Declarations  in  Evidence.  —  Matter  of 
Swade,  65  N.  Y.  App.  Div.  592 ;  Waite  v. 
Grubbe,  43  Oregon  406,  99  Am.  St.  Rep.  764. 
See  aljo  Callanan  v..  Clement,  162  N.  Y,  618, 


affirming  (Supm.  Ct.  Spec.  T.)  18  Misc.  (N.  Y.) 
621. 

Declarations  of  the  Alleged  Donor  as  to  Family 
Matters  are  incompetent  to  show  the  probabil- 
ity of  his  making  a  gift  to  the  donee.  Lehr  v. 
Jones,  74  N.  Y.  App.  Div.  54. 

10.  Burden  of  Proof  upon  Party  Asserting  Gift. 
—  Lehr  v.  Jones,  74  N.  Y.  App.  Div.  54  ;  Duck- 
worth v.  Orr,  126  N.  Car.  674;  Royston  v.  Mc- 
Culley, (Tenn.  Ch.  1900)  59  S.  W.  Rep.  725. 
See  also  Claytor  v.  Pierson,  55  W.  Va.  167. 

11.  Castle  v.  Persons,  54  C.  C.  A.  133  ;  Davis 
v.  Kuck,  93  Minn.  262 ;  Podmore  v.  South 
Brooklyn  Sav.  Inst.,  48  N.  Y.  App.  Div.  218; 
Hawn  v.  Stoler,  22  Pa.  Super.  Ct.  307. 

1069.  4.  Burglary  —  Ginhouse  Not  Equiva- 
lent to  Storehouse  —  Variance.  —  Givens  v. 
State,  40  Fla.  200. 

7.  Hoffman  v.  Knight,  127  Ala.  149:  Beck- 
man  v.  Mange,  82  111.  App.  228 ;  Jernberg  v. 
Mix,  199  HI-  254. 

8.  Giving  a  Mortgage  Not  Equivalent  to  Record- 
ing It  —  Bankruptcy  Act.  —  American  Bible  Soc. 
v.  American  Tract  Soc,  62  N.  J.  Eq.  219. 

Give  and  Bequeath.  —  In  Chick  v.  Ives,  (Neb. 
1902)  90  N.  W.  Rep.  751,  the  court  said:  "  The 
words  give  and  bequeath  used  in  the  will  are 
apt  terms  used  in  the  disposition  of  money  or 
personal  property  only.  Such  terms  work  no 
gift  or  conveyance  of  any  interest  in  real 
estate." 

1072.  3.  Go  in  the  Sense  of  Vest.  —  See 

Jackson  County  v.  Derrick,  117  Ala.  348;  Plass 
v.  Plass,  121  Cal.  131. 

To  Go.  —  Adams  v.  Alexander,  159  Ind.  175. 

Going  Concern.  —  See  Oliver  v.  Lansing,  59 
Neb.  219. 

Going  Value.  —  In  Cedar  Rapids  Water  Co.  v. 
Cedar  Rapids,  118  Iowa  234,  the  court  said: 
"  By  going  value  we  understand  is  meant  that 
value  which  arises  from  having  an  established 
'  going  '  business.  While  not  the  exact  equiva- 
lent of  good  will  as  applied  to  ordinary  business, 
it  is  of  a  somewhat  similar  nature  and  attaches 
to  the  business  rather  than  to  the  property  em- 
ployed in  such  business." 

1073.  4.  Good  Cause  —  Appeals,  —  Christen- 
sen  v.  Anderson,  24  Tex.  Civ.  App.  .145. 

Good  and  Sufficient  Cause.  —  Stoner  v.  Bitters, 
151  Ind.  575. 

Good  Order  and  Condition.  —  Denver  v.  Moewes, 
15  Colo.  App.  28. 

Good  and  Sufficient  Deed.  —  Louisville,  etc.,  R. 
Co.  v.   Shepard,    126   Ala.   416.;   Whicker  v, 
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1078  1086 


1078.    GOOD  FAITH.  —  See  notes  I,  2. 

1080.    GOODS.  —  See  note  i. 

1083.     Intangible  Interest.  —  See  note  I. 


Hushaw,  iS9  Ind.  i  ;  Bash  v.  Cascade  Min.  Co., 
29  Wash.  50. 

Good  Health  —  Life  Insurance.  —  Chapin  v. 
Maine  Cent.  R.  Co.,  97  Me.  151  ;  Woodmen  of 
the  World  v.  Locklin,  28  Tex.  Civ.  App.  486. 

Good  Standing.  —  Royal  Circle  v.  Achterrath, 
204  111.  549. 

Good  Title.  —  Hall  v.  Clountz,  26  Tex.  Civ. 
App.  348. 

1078.  1.  Good  Faith.  —  Battey  v.  Eureka 
Bank,  62  Kan.  384,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1078;  Breaux-Renoudet 
Cypress  Lumber  Co.  v.  Shadel,  52  La.  Ann. 
2094.  See  also  Friedrick  v.  Fergen,  15  S.  Dak. 
S4i- 

2.  Without  Notice.  —  Breaux-Renoudet  Cypress 
Lumber  Co.  v.  Shadel,  52  La.  Ann.  2094  ;  Sapp 
v.  Frazier,  51  La.  Ann.  17 18  ;  Johnston  v.  Wood, 
19  Wash.  441  ;  Strahorn-Hutton-Evans  Commis- 
sion Co.  v.  Florer,  7  Okla.  499.  See  also  Dor- 
mitzer  v.  German  Sav.,  etc.,  Soc,  23  Wash.  132; 
Lindt  v.  Uihlein,  116  Iowa  48. 

Color  of  Title.  —  Keppel  v.  Dreier,  187  111. 
298. 

Good  Faith  —  Bona  Fide  Settlement  on  Public 


Lands.  — ■  Walraven  v.  Farmers,  etc.,  Nat.  Bank, 
96  Tex.  331. 

Lands  Used  in  Good  Faith  for  Agricultural  Pur- 
poses.—  Windsor  v.  Polk  County,  109  Iowa  156. 

10*0.  1.  Personal  Property  —  Bailment.  - 
Knapp  v.  McCaffrey,  178  111.  107. 

Goods  and  Chattels  —  Animals  —  Mules.  — 
Pilcher  v.  Faircloth,  135  Ala.  311,  quoting  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1079 
[1080]. 

Dog.  —  Rockwell  v.  Oakland  Circuit  Judge, 
133  Mich.  11. 

Money.  —  Patton  v.  Brady,  184  U.  S.  6:3. 
Compare  State  v.  King,  95  Md.  125. 

108$.  1.  Stocks.  — Banta  v.  Chicago,  172 
111.  204. 

Debt.  —  Minor  v.  Gurley,  (Supm.  Ct.  Spec. 
T.)  39  Misc.  (N.  Y.)  662. 

Choses  in  Action  not  goods  or  chattels  within 
a  statute  requiring  that  gifts  shall  be  made  by 
actual  possession.  Cowen  v.  Erownsville  First 
Nat.  Bank,  94  Tex.  547 ;  Richmond  First  Nat. 
Bank  v.  Holland,  09  Va.  495. 

Recording  Acts. —  See  Young  v.  Upson,  115 
Fed.  Rep.  195. 


GOOD  WILL. 


3.  4- 


By  Basil  Jones. 

1085.  I.  Definition  —  Scope  of  Title  —  Definition.  —  See  note  i. 

1086.  II.  Commercial  Good  Will  —  1.  Local  Attachment.  —  See  notes 

2.  Personal  Property  —  a.  In  General.  —  See  note  6. 


10§5.  1.  Good  Will  Denned.  —  Douthart  v. 
Logan,  86  111.  App.  294,  affirmed  190  111.  243  ; 
Millspaugh  Laundry  v.  Sioux  City  First  Nat. 
Bank,  120  Iowa  1,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1085  ;  Fisk  v.  Fisk,  77 
N.  Y.  App.  Div.  83,  quoting  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1085;  Slater  v.  Slater, 
78  N.  Y.  App.  Div.  449,  citing  14  Am.  and  Eng. 
Encyc  of  Law  (2d  ed.)  1085,  modified  175  N. 
Y.  143.    See  also  People  v.  Roberts,  159  N.  Y. 

70  ;  In  re  Race  St.,  24  Pa.  Co.  Ct.  433. 
Lord  Eldon's  Definition.  —  Slack  v.  Suddoth, 

102  Tenn.  375  ;  Jackson  v.  Byrnes,  103  Tenn. 
698. 

Definition  under  California  Statute.  —  Mer- 
chants' Ad-Sign  Co.  v.  Sterling,  124  Cal.  429, 

71  Am.  St.  Rep.  04. 
Nature  and   Characteristics   Stated.  —  Linde- 

mann  v.  Rusk,  (Wis.  1905)  104  N.  W.  Rep.  119. 

Right  to  Use  Firm  Name  a  Part  of  Good  Will.  — 
Slater  v.  Slater,  175  N.  Y.  143,  96  Am.  St. 
Rep.  605. 

Right  to  Use  of  Firm  Name  Not  an  Element 
Where  There  Is  Express  Contract  to  the  Contrary. 

' —  Fite  v.  Dorman,  (Tenn.  1900)  57  S.  W.  Rep. 
129. 
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10§6.  3.  Slater  v.  Slater,  78  N.  Y.  App. 
Div.  449,  modified  175  N.  Y.  143  ;  People  v. 
Roberts,  159  N.  Y.  70. 

4.  Good  Will  Not  Local.  —  Slater  v.  Slater,  78 
N.  Y.  App.  Div.  449,  modified  175  N.  Y.  143; 
Matter  of  Jones,  (Surrogate  Ct.)  28  Misc.  (N. 
Y.)  356,  modified  69  N.  Y.  App  Div.  237.  See 
also  In  re  Race  St.,  24  Pa.  Co.  Ct.  433. 

Good  Will  Not  Necessarily  Connected  with 
Premises.  —  Millspaugh  Laundry  v.  Sioux  City 
First  Nat.  Bank,  )  20  Iowa  1. 

6.  Good  Will  Considered  as  Property.  —  In  re 
Leas  Hotel  Co.,  (1902)  1  Ch.  332;  Millspaugh 
Laundry  v.  Sioux  City  First  Nat.  Bank.  120 
Iowa  1 ;  In  re  Race  St.,  24  Pa.  Co.  Ct.  433. 

Banking  Corporation  May  Have  Good  Will 
Which  Constitutes  Property.  —  Lindemann  v. 
Rusk,  (Wis.  1005 )  T04  N.  W.  Rep.  no. 

Good  Will  Not  Taxable.  —  Hart  v.  Smith.  150 
Ind.  182,  95  Am.  St.  Rep.  280. 

Good  Will  Considered  an  Element  of  Value  in 
Fixing  Privilege  Tax  on  Foreign  Corporation.  — 
People  v.  Roberts,  159  N.  Y.  70. 

Good  Will  Not  Property  hut  an  Incident  Attached 
to  or  Connected  with  the  Property.  —  Hart  v. 
Smith,  159  Ind.  182,  95  Am.  St.  Rep.  280. 
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note  3. 
1080. 


1090. 

—  See  nute 


b.  Assets  —  (2)  (7/  Trade  Partnerships.  —  See  note  3. 
Survivorship  —  Old  Doctrine.  —  See  note  4. 
Modern  Doctrine.   —  See  note  5- 

(3)   Valuation  —  On  the  Dissolution  of  a  Partnership  with  Articles. 


See 


3.  Transfer  of  Good  Will  —  a.  Contract  of  Sale.  —  See  note  5. 
Speciflo  Performance.  — -  See  note  2. 

b.  On  Dissolution  of  Partnership.  —  See  note  5. 

c.  Transfer  Without  Express  Mention.  — See  note  6. 

4.  Effect  of  Sale  of —  Rights  of  Vendor  —  a.  To  Resume  Business. 
2 

Doctrine  Applied  to  Partners.  —  See  note  3. 


1087.  3.  Firm  Assets.  —  Tennant  v.  Dunlop, 
97  Va.  234.  See  also  Hart  v.  Smith,  159  Ind. 
182,  95  Am.  St.  Rep.  280. 

"  A  trading  corporation  may,  equally  with  a 
private  person,  have  a  well-founded  expectation 
of  continued  public  patronage,  and  this  con- 
stitutes the  good  will  of  its  business."  Dodge 
Stationery  Co.  v.  Dodge,  145  Cal.  380. 

4.  Under  the  Former  Rule  in  England  the  good 
will  of  a  partnership  survived  for  the  benefit  of 
the  living  partner.  According  to  the  modern 
rule,  however,  on  the  death  of  a  partner  the 
executor  or  administrator  of  the  deceased  part- 
ner can  have  the  good  will  sold  as  the  assets 
of  one  of  the  firm.  Hutchinson  v.  Nay,  187 
Mass.  262,  105  Am.  St.  Rep.  390. 

5.  No  Survivorship  of  Good  Will  —  Present  Doc- 
trine. —  Fisk  v.  Fisk,  77  N.  Y.  App.  Div.  83  ; 
Tennant  v.  Dunlop,  97  Va.  234.  See  also  Slater 
v.  Slater,  175  N.  Y.  143,  96  Am.  St.  Rep.  605. 

1 0§§.  3.  Transfer  of  Good  Will  of  Corporation. 
—  Dodge  Stationery  Co.  v.  Dodge,  145  Cal.  380. 

5.  Contract  of  Sale. —  Meyer  v.  Labau,  51  La. 
Ann.  1726;  Hutchinson  v.  Nay,  187  Mass.  262, 
105  Am.  St.  Rep.  390;  Slater  v.  Slater,  78  N. 
Y.  App.  Div.  449,  modified  175  N.  Y<  143; 
Slack  v.  Suddoth,  102  Tenn.  375. 

Separate  Sale.  —  The  good  will  of  a  business, 
which  is  an  incident  of  the  business,  may  be 
sold  separate  from  the  plant  or  property  of  the 
business,  also  from  the  book  debts  of  the  con- 
cern.   Tennant  v.  Dunlop,  97  Va.  234. 

Stockholder  Cannot  Transfer  Good  Will  of  Cor- 
poration. —  Merchants'  Ad-Sign  Co.  v.  Sterling, 
124  Cal.  429,  71  Am.  St.  Rep.  94. 

Time  Within  Which  Good  Will  of  Defunct  Cor- 
poration May  Be  Transferred. —  Lindemann  v. 
Rusk,  (Wis.  1905)  104  N.  W.  Rep.  119. 

Wrongful  Appropriation  of  Good  Will  of  Defunct 
Corporation  —  Remedy  of  Persons  Interested.  — 
Lindemann  v.  Rusk,  (Wis.  1905)  104  N.  W. 
Rep.  119. 

Actual  Loss  Measure  of  Recovery  for  Breach  of 

Agreement.  — Jackson  v.  Byrnes,  103  Tenn.  698. 

Measure  of  Recovery  for  Wilful  and  Malicious 
Breach  of  Agreement. —  Salinger  v.  Salinger,  69 

N.  H.  589. 

IO*»9.    2.  Jackson  v.  Byrnes,  103  Tenn.  698. 

5.  Sale  for  Benefit  of  Partners.  —  See  also 
Hutchinson  v.  Nay,  183  Mass.  355. 

Partners  May  Contract  that  There  Shall  Be  No 
Good  Will.  —  Douthart  v.  Logan,  190  111.  243. 

Dissolution  Caused  by  Death  of  Partner.  — 
Hutchinson  v.  Nay,  187  Mass.  262,  105  Am.  St. 
Rep.  390. 


6.  No  Mention  of  Good  Will  in  Conveyance.  — 

Hutchinson  v.  Nay,  183  Mass.  355  ;  Fite  v.  Dor- 
man,  (Tenn.  1900)  57  S.  W.  Rep.  129. 

Purchase  of  Business  by  One  Partner.  —  The 
general  rule  is  that  upon  the  dissolution  of  a 
firm,  where  one  of  the  partners  purchases  and 
succeeds  to  the  business,  the  purchaser  acquires 
the  good  will  of  the  firm,  and  this  includes, 
as  against  the  retiring  partners,  the  exclusive 
right  to  use  the  name  under  which  the  firm 
did  business.  Steinfeld  v.  National  Shirt  Waist 
Co.,  99  N.  Y.  App.  Div.  286. 

1090.  2.  Vendor  of  Good  Will  May  Resume 
Business. —  Gillingham  v.  Beddow,  (1900)  2 
Ch.  242;  Webster  v.  Webster,  180  Mass.  310; 
Hutchinson  v.  Nay,  187  Mass.  262,  105  Am.  St. 
Rep.  390;  Zanturjian  v.  Boornazian,  25  R.  I. 
151;  Jackson  v.  Byrnes,  103  Tenn.  698;  Mac- 
Martin  v.  Stevens,  37  Wash.  616. 

What  Constitutes  Engaging  in  Business.  —  A 
contract  by  the  vendor  not  to  engage  in  the 
same  business,  directly  or  indirectly,  does  not 
prevent  him  from  accepting  employment  as  an 
assistant  or  clerk  to  others  engaged  in  the  busi- 
ness mentioned  in  the  contract.  Battershell  v. 
Bauer,  91  111.  App.  181.  Compare  Corwin  v. 
Hawkins,  42  N.  Y.  App.  Div.  571. 

Covenant  Passes  on  Sale  of  Interest.  —  The 
benefit  of  a  partner's  covenant  not  to  carry  on 
a  similar  business  to  that  of  the  partnership 
during  a  fixed  period  from  the  commencement 
thereof  passes  by  an  assignment  of  the  good 
will  of  the  partnership.  Towns-end  :'.  Jarman, 
(1900)  2  Ch.  698. 

Wife  Not  Enjoined  from  Carrying  on  Same  Busi- 
ness Where  Good  Will  Sold  under  Mortgage  Given 
by  Husband.  —  Vinall  v.  Hendricks,  33  Ind. 
App.  413. 

In  Massachusetts  a  person  who  sells  the  good 
will  of  his  business  cannot  set  up  a  competing 
business,  if  doing  so  would  derogate  from  his 
grant.  Hutchinson  v.  Nay,  183  Mass.  355,  187 
Mass.  262,  105  Am.  St.  Rep.  390. 

But  where  a  sale  of  partnership  assets  is 
forced  upon  the  survivor  by  the  administrator 
of  a  deceased  person,  the  survivor  is  not  in  the 
position  of  a  sole  trader  who  has  voluntarily 
parted  with  the  good  will  of  his  business.  He 
is  not  bound  to  retire  from  the  business,  as  a 
sole  trader  impliedly  elects  to  do,  by  voluntarily 
selling  his  good  will.  Hutchinson  v.  Nay,  187 
Mafs.  262,  105  Am.  St.  Rep.  390. 

3.  Resumption  of  Business  by  Retiring  Partners. 
—  Vinall  v.  Hendricks,  33  Ind.  App.  413.  See 
also  Hutchinson  v.  Nay,  183  Mass.  355. 
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1091  1103 


1091.    b.  To  Solicit  Old  Customers  —  English  Doctrine.  —  See  note  i. 

United  States  Authorities.  —  See  notes  3,  4. 

5.  Eminent  Domain  Proceedings  —  Compensation.  —  See  note  6. 
III.  Professional  Good  Will.  —  See  note  7. 

1093.  Assets.  —  See  note  1. 

Sale  of  Professional  Good  Will.  —  See  note  3. 

GOSPEL.  —  See  note  6. 

1094.  GOVERNMENT.  —  See  note  3. 


1091.  1.  Solicitation  of  Former  Customers 
Enjoined.  — Gillingham  v.  Beddow,  (1900)  2  Ch. 
242;  Ran  ft  V.  Reimers,  200  111.  386;  Hutchinson 
v.  Nay,  183  Mass.  355.  See  also  Webster  v. 
Webster,  180  Mass.  310. 

Under  the  English  Rule,  one  who  has  volunta- 
rily sold  the  good  will  of  his  business  can  set  up 
a  competing  business,  but  cannot  also  derogate 
from  his  grant.  He  cannot  solicit  business 
from  the  customers  of  the  old  firm.  Hutchinson 
v.  Nay,  187  Mass.  262,  105  Am.  St.  Rep.  390. 

The  rule  that  the  vendor  is  not  entitled  to 
solicit  his  old  customers  applies  in  the  case  of 
a  purchase  of  the  business  of  a  firm  by  one  of 
the  partners,  even  though  the  articles  provide 
that  the  outgoing  partner  may  set  up  a  similar 
business  in  the  neighborhood,  as  this  provision 
is  merely  declaratory.  Gillingham  v.  Beddow, 
(1900)  2  Ch.  242. 

3.  Personal  Solicitation  Sanctioned.  —  Vinall  v. 
Hendricks,  33  Ind.  App.  413. 

4.  English  Rule  Followed  in  Illinois.  —  See 
Ranft  v.  Reimers,  200  111.  386. 

English  Rule  Followed  in  Rhode  Island.  — 
Zanturjian  v.  Boornazian,  25  R.  I.  151. 

Solicitation  of  Old  Customers  Prohibited  under 
California  Statute. —  Merchants'  Ad-Sign  Co.  v. 
Sterling,  124  Cal.  429,  71  Am.  St.  Rep.  94. 

6.  Damage  to  Good  Will  by  Injury  to  Premises. 
—  Compare  In  re  Race  St.,  24  Pa.  Co.  Ct.  433. 

7.  Personal  Attachment. —  Douthart  v.  Logan, 


86  111.  App.  294,  affirmed  190  111.  243.  See  also 
Snider  v.  McKelvey,  27  Ont.  App.  339. 

1092.  1.  Not  Partnership  Assets. —  See  also 
Douthart  v.  Logan,  86  111-  App.  294,  affirmed 
190  111.  243. 

3.  Validity  of  Sale.  —  Snider  v.  McKelvey,  27 
Ont.  App.  339;  Slack  v.  Suddoth,  102  Tenn.  375. 

Forced  Sale. —  There  can  be  no  forced  sale 
or  transfer  in  invitum  of  good  will  attaching 
to  professional  partnership,  so  far  as  it  is  based 
upon  professional  reputation  and  standing. 
Slack  v.  Suddoth,  102  Tenn.  375. 

Amount  Recoverable  for  Breach  of  Agreement. 
—  In  agreements  for  the  sale  of  a  business  con- 
taining covenants  against  carrying  on  a  similar 
business  within  certain  limits,  on  the  breach  of 
which  a  certain  sum  is  to  be  paid,  this  sum  has 
frequently  been  held  to  be  recoverable  in  full 
as  being  liquidated  damages,  on  the  principle 
that  it  was  stipulated  to  be  paid  on  the  breach 
of  a  condition  of  uncertain  value.  Snider  v. 
McKelvey,  27  Ont.  App.  339. 

6.  Gospel.  —  Crawford  v.  Thomas,  114  Ky.  484. 

The  word  gospel  in  the  Ohio  statute  desig- 
nating the  class  who  may  solemnize  marriages 
is  used  in  its  broad  sense  and  means  any  min- 
ister of  religion  and  is  not  confined  to  the  Chris- 
tian religion  Matter  of  Reinhart,  9  Ohio  Dec. 
441. 

1094.  3.  Government  Bond.  —  New  York  L. 
Ins.,  etc.,  Co.  v.  Baker,  165  N.  Y.  484. 


GOVERNOR 

By  H.  O'B.  Cooper. 

1097.    I.  Introductory  —  2.  Classes  of  Governors  —  e.  Governor  of 

STATE  -  In  General.  —  See  note  7. 

1 099.  II.  Governors  of  States  —  3.  Salary  —  increase  or  Diminution. —  See 
note  4. 

1 1 02.    4.  Powers  and  Duties  —  c.  LEGISLATIVE  —  (2)  Considering  Measures 
—  (c)  Time  Allowed  for  Consideration  — Computation  of  Time.  —  See  note  J. 
1 10't.     (d)  Procedure  —  Revocation  of  Approval.  —  See  notes  6,  J . 


1097.    7.  Office  of  Governor  Not  Property.— 

Taylor  v.  Beckham,  178  U.  S.  548. 

1099.    4.   See  State  v.  Tingey,  24  Utah  225. 

1102.  7.  Computing  Time  —  Allowance  of 
Time  a  Privilege  —  Waiver.  —  Hunt  v.  State, 
72  Ark.  241,  105  Am.  St.  Rep.  34. 

Connecticut  Rule  —  Day  of  Legislative  Session. 
—  The  "  three  days  "  within  which  the  Con- 
necticut constitution  requires  the  governor  to 


return  a  bill  to  prevent  its  becoming  a  law  with- 
out his  signature,  means  days  during  each  of 
which  it  is  possible  to  return  the  bill  to  the 
house  in  which  it  originated.  State  v.  South 
Norwalk,  77  Conn.  257. 

1 103.  6.  Right  of  Revocation  Until  Return 
of  Measure. —  People  v.  McCullough,  210  111. 
488. 

7.  People  v.  McCullough,  210  III.  488. 
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1  1011.    (e)  Proof.  —  See  note  14. 

1101.  J.  JUDICIAL  POWERS  —  (2)  Requisitions  for  Fugitives  from 
Justice.  —  See  note  2. 

Warrant.  —  See  note  3. 

e.   MILITARY  POWER  —  (i)  Organization  —  Governor  as  a  Commander 
in  Chief.  —  See  note  12. 

1 105.    (3)  Disbandment .  —  See  note  5. 

g.  Miscellaneous  Powers  and  Duties  —  (2)  Contracts. — 

See  note  12. 


1100. 


I  I  07. 

1108. 

note  1. 


5.  Immunity  from  Judicial  Control.  —  See  note  5. 

Mandamus,  Injunction,  Subpoena.  —  See  note  6. 
Certiorari.  —  See  note  8,. 

6.  Vacancy  in  Office  —  a.  How  Effected.  —  See  note  4. 

b.  Successor.  —  See  note  14. 

c.  Effect  of  Succession  on  Office  of  Successor.  —  See 


GRADE.  —  See  note  9. 

1 1 09.  GRADUATE  -  GRADUATION.  —  See  note  I. 

1110.  GRAIN. —  See  note  1. 
GRANDCHILD.  —  See  note  3. 

1111.  GRANT.  —  See  note  3. 

1  1  II.     Common  Law.  —  See  note  I. 

Covenants.  —  See  note  5. 
1115.    GRANTOR  —  GRANTEE.  —  See  note  1 . 


1103.  14.  People  v.  McCullough,  210  111. 
488. 

1104.  2.  Examination  of  Extradition  Papers 
Personal  Duty.  — In  re  Tod,  12  S.  Dak.  386,  76 
Am.  St.  Rep.  616. 

3.  Issuance  of  Warrant  —  Power  Cannot  Be  Dele- 
gated. —  In  re  Tod,  12  S.  Dak.  386,  76  Am. 
St.  Rep.  616. 

12.  State  v.  Jelks,  138  Ala.  115. 

1105.  5.   State  v.  Jelks,  138  Ala.  115. 

12.  Employment  of  Counsel  to  Draft  Legislation. 
—  A  governor  has  no  authority,  in  the  absence 
of  statute,  to  employ  counsel  to  assist  in  prepar- 
ing bills  or  joint  resolutions  to  be  submitted  to 
the  legislature.  Cahill  v.  State  Auditors,  127 
Mich.  487;  Phelps  v.  Auditor  Gen.,  136  Mich. 
439- 

1 106.  5.  Immunity  from  Judicial  Control.  — 

See  State  v.  Savage,  64  Neb.  684. 

Theory  of  Checks  and  Balances.  —  "  The  legis- 
lative, executive,  and  judicial  departments  of  the 
state  government  are  not  so  absolutely  distinct 
that  an  arbitrary  exercise  of  power,  or  what  is 
the  same  thing,  an  arbitrary  refusal  to  exercise 
power,  could  not  be  checked  or  opposed  by 
either  of  the  other  departments.  Such  a  theory 
is  opposed  to  the  principle  of  checks  and  bal- 
ances upon  which  the  federal  and  state  consti- 
tutions have  been  framed."  State  v.  Nash,  66 
Ohio  St.  612. 

6.  Mandamus. — State  v.  Jelks,  138  Ala.  115; 
State  v.  Savage,  64  Neb.  684 ;  State  v.  Nash, 
66  Ohio  St.  612. 

8.  Certiorari.  —  State  v.  Buchanan,  (Tenn.  Ch. 
1898)  52  S.  W.  Rep.  480. 

1107.  4.  Causes  of  Vacancy. — State  v.  Mc- 
Bride,  29  Wash.  335. 

14.  Lieutenant-governor  Succeeds.  —  State  v. 
McBride,  29  Wash.  335. 


1108.  1.  Former  Office  Retained. —  State  v. 

McBride,  29  Wash.  335. 

9.  Grading  Streets.  —  McChesney  v.  Chicago, 
201  111.  344;  Ryan  v.  Dubuque,  112  Iowa 
284. 

The  term  grade  refers  to  the  physical  condi- 
tion of  a  street  where  its  construction  is  com- 
plete. Como  v.  Worcester,  177  Mass.  543;  Bis- 
sell  v.  Larchmont,  57  N.  Y.  App.  Div.  61,  quot- 
ing 14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1106  [1108]. 

1109.  1.  Graduation  of  Taxes. — -Brown  v. 
Selser,  106  La.  691. 

1 1  BO.  1.  Flax  Is  Grain.  —  See  State  v.  Cow- 
dery,  79  Minn.  94.    And  see  supra.  Flax. 

The  Term  Grain  in  an  Insurance  Policy  is  com- 
prehensive enough  to  include  broom  corn  in  the 
bale,  but  it  will  not  cover  the  baled  panicles 
from  which  the  seed  has  been  threshed.  Reavis 
v.  Farmers  Mut.  F.  Ins.  Co.,  78  Mo.  App.  14. 

3.  Great-grandchildren.  —  Bragg  v.  Carter,  171 
Mass.  324;  Smith  v.  Lansing,  (Supm.  Ct.  Spec. 
T.)  24  Misc.  (N.  Y.)  566. 

1111.  3.  Other  Definitions.  — ■  Jordan  v.  In- 
dianapolis Water  Co.,  159  Ind.  337. 

General  Sense  of  Term.  —  Blood  v.  Sielert,  38 
Wash.  643. 

Convey.  — Uhl  v.  Ohio  River  R.  Co.,  51  W. 
Va.  106. 

Convey  and  Grant  Synonymous.  —  Blood  v.  Sie- 
lert, 38  Wash.  643. 

Granted  Lands.  —  Altschul  v.  Clark,  39  Ore- 
gon 315. 

Granted  Lands  Do  Not  Include  Tide  Lands.  — 

Sullivan  v.  Callvert,  27  Wash.  600. 

1114.  1.    Blood  v.  Sielert,  38  Wash.  643. 
5.  Mershon  v.  Williams,  63  N.  J.  L.  398. 

1115.  1.  See  Heller  v.  Dailey,  28  Ind. 
App.  555- 
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1117.  GREAT  BODILY  INJURY,  HARM,  ETC.  —  See  note  3. 

1118.  [GRISTWORK.  —  See  note  30.  J 
[GROOVE.  —  See  note  $a.] 
GROSS.  —  See  note  6. 

1 1 20.    GROUND  —  GROUNDS.  -  See  note  I . 
GROUND  OF  ACTION.  —  See  note  3. 


1117.  3.  The  words  great  bodily  injury 
as  employed  in  the  Nebraska  Criminal  Code 
imply  an  injury  of  a  graver  and  more  serious 
character  than  an  ordinary  battery.  Likens  v. 
State,  63  Neb.  249;  Smith  v.  State,  58  Neb.  531. 

Great  Personal  Injury.  —  Terre  Haute  Electric 
R.  Co.  v.  Lauer,  21  Ind.  App.  466. 

1118.  3a.  Gristwork  has  been  defined  as 
the  grinding  of  grain  for  toll  for  farmers. 
Sparks  Mfg.  Co.  v.  Newton.  57  N.  J.  Eq.  367. 

5a.  The  word  grooCe  conveys  the  idea  of 
a  noticeable  depression  of  some  length  in  a  sur- 
face. Schreiber,  etc..  Mfg.  Co.  v.  Adams  Co., 
(C.  C.  A.)  117  Fed.  Rep.  833. 

6.  Gross  and  Net.  —  German  Alliance  Ins.  Co. 
v.  Van  Cleave,  191  111.  410. 

Gross  Earnings.  —  People  v.  Roberts,  32  N. 
Y.  App.  Div.  1 1 3. 

Gross  Amount  of  Premiums.  —  German  Alli- 
ance Ins.  Co.  v.  Van  Cleave,  191  III.  410. 


The  Term  Gross  Sales  means  actual  sales  with- 
out deducting  expenses.  Seven  Sutherland  Sis- 
ters v.  Mclnnerney,  (Supm.  Ct.  App.  T.)  24 
Misc.  (N.  Y.)  720. 

Gross  Ton.  —  Higgins  v.  California  Petroleum, 
etc.,  Co.,  120  Cal.  631. 

Grossly  Inadequate  Consideration.  —  In  Mc- 
Ghee  v.  Wells,  57  S.  Car.  280,  the  court  said 
that  a  grossly  inadequate  consideration  means 
''  a  consideration  so  far  short  of  the  real  value 
of  property  as  to  shock  a  correct  mind." 

1120.  1.  Ground  of  Belief  Equivalent  to 
Grounds  of  Belief. —  Lucas  v.  Johnson,  (Lex. 
Civ.  App.  1901)  64  S.  W.  Rep.  823. 

Ground  Floor  and  Basement  Floor  Synonymous. 
—  "  The  basement  floor  is  the  lowest  Moor  below 
which  there  are  any  rooms  and  is  therefore  here 
used  as  synonymous  with  ground  floor."  Isaacs 
v.  Dawson,  70  N.  Y.  App.  Div.  232. 

3.  Dunnett  v.  Thornton,  73  Conn.  1. 


GROUND  RENTS. 


By  Basil  Jones. 

1121.  I.  Scope  of  Title  —  Definition  —  Pennsylvania.  —  See  note  i. 

II.  The  Estate  Considered  —  1.  As  Real  Estate  —  In  Pennsylvania 

a.  In  General. —  See  note  3. 

1122.  b.  Estates  of  Grantor  and  Grantee.  —  See  note  1. 

III.  Characteristics  —  2.  Apportionment.  —  See  note  7. 

What  Constitutes  Irredeemable  Ground  Rent.  — 

See  Norris  v.  Crowe,  206  Pa.  St.  438  98  Am. 
St.  Rep.  787. 

1122.  1.  Fee-simple  Estates.  —  See  Wilson 
v.  Iseminger,  185  U.  S.  55. 

Under  Massachusetts  Public  Statutes,  c.  121,  £  1, 
which  provides  that  when  land  is  demised  for 
a  term  of  one  hundred  years  or  more,  the  term, 
so  long  as  fifty  years  of  it  remain  unexpired, 
shall  be  regarded  as  an  estate  in  fee  simple  as 
to  everything  concerning  its  descent,  a  lease  of 
term  for  one  hundred  years,  without  words  of 
inheritance,  reserving  a  certain  rent,  and  giving 
a  perpetual  right  of  renewal  at  the  choice  of 
the  tenants,  does  not  give  the  lessee  a  fee,  but 
merely  gives  to  his  interest  a  dignity  and  qual- 
ity equal  to  life  estate.  The  statute  is  not  in- 
tended to  destroy  or  impair  any  reversion  of 
the  lessor  or  to  make  it  in  any  degree  less  an 
estate  than  it  was  before.  Stark  v.  Mansfield, 
178  Mass.  76. 

New  York  Statute  Providing  for  Taxation  of 
Rents  as  Personal  Property  of  Recipient  Constitu- 
tional. —  Woodruff  v.  Oswego  Starch  Factory 
177  N.  Y.  23. 

7.  Rent  Apportionable  upon  Residue  of  Land  — 
Estoppel  to  Deny  Apportionment.  —  Jones  v.  Rose, 
96  Md.  483. 


1121.  1.  Pennsylvania  Definition.  —  Wilson 
v.  Iseminger,  185  U.  S.  55. 

3.  Grou;id  Rents  Are  Realty.  —  Wilson  v.  Ise- 
minger, 185  U.  S.  55. 

Creation  by  Executory  Agreement.  —  An  execu- 
tory contract  to  convey  land  upon  ground  rent, 
upon  performance  of  a  stipulated  condition, 
leaves  the  whole  legal  title  in  the  covenantor, 
and  a  ground  rent  may  legally  be  reserved  by 
proper  covenants  in  the  deed,  executed  in  pursu- 
ance of  the  contract.  Real  Estate  Title  Ins., 
etc.,  Co.  v.  Hodges,  15  Pa.  Super.  Ct.  299. 

Existence  of  Deed  Creating  Presumed.  —  Real 
Estate  Title  Ins.,  etc.,  Co.  v.  Hodges.  15  Pa. 
Super.  Ct.  299. 

Ohio  Statute  —  Descent  and  Distribution.  — 
A  "  ground  rent,"  being  an  estate  of  inheritance 
in  the  rent  of  lands,  is  a  freehold  estate,  and  is 
a  right  to  and  interest  in  the  lands  within  the 
meaning  of  section  4158,  Ohio  Rev.  Stat.  1892, 
relating  to  descent  and  distribution.  Where 
the  owner  of  such  ground  rent  dies  intestate 
and  without  issue  the  right  descends  under  the 
provisions  of  the  sections  of  the  Revised 
Statutes  which  control  the  descent  of  real 
estate,  and  is  not  within  the  purview  of  section 
4163,  which  relates  to  persona!  property.  Mc- 
Cammon  v.  Cooper,  69  Ohio  St.  366. 
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11*23.  3.  Extinguishment  -5.  Laciiks  —  Under  statutes.  —  See  note  7. 
I  194.    4.  Redemption  and  Renewal.  —  See  notes  2,  4. 

IV.  Payment  —  1.  Who  Liable  For.  —  See  note  7. 
1  1*25.     2.  Of  Arrears  —  Out  of  Proceeds  of  Judicial  Sale.  —  See  note  2. 

3.  Remedies  for  Collection.  —  See  note  7. 

1 1*16.    GROWING  CROPS.  —  See  note  1. 

[GROWING  UP  IN  CRIME.  —  See  note  ia.] 


1 1  'ill.    7.  Pennsylvania  Statute  Constitutional. 

—  Wilson  r.  Iseminger,  185  U.  S.  55. 

1 1  2  1.  2.  Power  of  Redemption  under  Canadian 
Constitution.  — L.iviolette  v.  Toupin,  21  Quebec 
Super.  Ct.  538. 

4.  Right  of  Redemption  under  Maryland  Code 
of  Pub.  Gen.  Laws,  Art.  21,  §  85. —  Plaenker  v. 
Smith,  95  Md.  389. 

7.  The  Provision  of  the  Pennsylvania  Act  of  1878 
that  the  grantee  of  real  estate  which  is  subject 
to  ground  rent  shall  not  be  personally  liable 
for  the  payment  thereof,  unless  he  shall,  by  an 
agreement  in  writing  have  expressly  assumed  a 
personal  liability  therefor,  or  there  shall  be 
express  words  in  the  deed  of  conveyance  stating 
that  the  grant  is  made  on  condition  of  the 
grantee  assuming  such  personal  liability,  was 
intended  to  be  prospective  only ;  therefore  it 
does  not  apply  to  grantees,  after  the  date  of 
the  act,  of  real  estate  subject  to  ground  rent 
reserved  before  the  act.  Sachse  v.  Myers,  15 
Pa.  Super.  Ct.  426. 

1125.    2.  A  Purchaser  at  a  Sheriff's  Sale 


takes  land  free  from  a  lien  for  arrears  of 
ground  rent,  and  a  subsequent  judgment  for  the 
same  against  the  covenantor  acquires  no  lien 
on  the  property  which  will  support  a  sheriff's 
sale  and  carry  the  title.  Where,  therefore,  a 
purchaser  at  sheriff's  sale  pays  or  tenders  pay- 
ment of  the  principal  and  all  arrearages  that 
have  accrued  since  his  purchase,  all  liability 
so  far  as  he  or  the  land  is  concerned  is  extin- 
guished. Sergeant  v.  Fleckenstein,  9  Pa.  Super. 
Ct.  557. 

7.  Remedies — Set-off  Not  Allowed. —  In  an  ac- 
tion to  recover  arrears  of  ground  rent,  a  set-off 
based  on  unliquidated  damages  cannot  be  al- 
lowed.   Connor  v.  Schildt,  16  Pa.  Super.  Ct.  88. 

1126.  li  Alfalfa  Not  a  Growing  Crop  within 
a  statute  exempting  such  from  taxation.  Miller 
v.  Kern  County,  137  Cal.  516. 

1(7.  A  youth  who  is  incorrigible  is  growing 
up  in  crime  within  the  meaning  of  a  state 
constitution  providing  for  the  passage  of  an  act 
committing  such  to  the  reform  school.  Scott  v. 
Flowers,  60  Neb.  675. 
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1128. 
1129. 

See  note  3. 


By  J.  Haviland  Smith. 

I.  Definition.  —  See  note  1. 

II.  Nature  of  Contract  —  1.  In  General.  —  See  note  1. 

Guaranties  May  Be  Either  Prospective  or  Retrospective  in  Their  Operation.  — 

Liability  of  Guarantor  Coextensive  with  That  of  Principal.  —  See  note  5- 
Knowledge  of  Guaranty  by  Debtor  Unnecessary.  —  See  note  J. 
An  Independent  Contract.  —  See  note  9. 


112S.  1.  Definition. —Pfaelzer  v.  Kau,  207 
111.  116;  Hernley  v.  Brannum,  23  Ind.  App.  388; 
People  v.  Feitner,  (Supm.  Ct.  Spec.  T.)  32 
Misc.  (N.  Y.)  30.  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1128.  modified  61  N. 
Y.  App.  Div.  129;  Andrews  v.  Pope,  126  N.  Car. 
472;  Cowan  v.  Roberts,  134  N.  Car.  415,  tot 
Am.  St.  Rep.  845 ;  Fales,  etc.,  Mach.  Co.  v. 
Browning,  68  S.  Car.  13,  cihng  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  cd.)  1128. 

1129.  1.  Field  v.  Haish,  85  111.  App.  164; 
Lemmert  v.  Guthrie,  (Neb.  1903)  95  N.  W. 
Rep.  1046 ;  Consolidated  Electric  Storage  Co.  v. 
Atlantic  Trust  Co.,  161  N.  Y.  605. 

3.  Harvard  Brewing  Co.  v.  Sperber,  90  N.  Y. 
App  Div.  41?. 

5.  Coextensiveness  of  Guarantor's  Liability  with 
That  of  Principal.  —  Groendyke  to.  Musgrave,  123 
Iowa  535;  Roth  v.  Adams,  185  Mass.  341.  See 
also  Little  v.  Bradley,  43  Fla.  402. 


Where  a  person  guaranteed  that  a  penalty  in- 
curred under  a  lease  should  be  paid,  and  the 
penalty  was  void,  it  was  held  that  the  guaranty 
was  also  void.  Jack  v.  Sinsheimer,  125  Cal.  563. 

Estoppel  to  Set  Up  Nonliability.  —  In  Perry  v. 
Brown,  (Ky.  1899)  51  S.  W.  Rep.  457,  it  was 
held  that  a  guarantor  of  a  debt  contracted  ultra 
vires  by  a  school  district  was  estopped  from 
setting  up  that  the  act  was  ultra  vires,  and  that 
he  was  liable  on  his  guaranty  although  the 
school  district  was  not. 

i,  Dublin  Cotton-Oil  Co.  v.  Robinson,  (Tex. 
Civ.  App.  1899)  50  S.  W.  Rep.  1054. 

9.  Distinct  Obligation  from  Contract  Guaranteed 
—  Illinois.  —  Pfaelzer  v.  Kau,  207  111.  116: 
Davis  v.  Wolff  Mfg.  Co.,  84  111.  App.  579; 
Duncanson  v.  Kirby,  90  111.  App.  15. 

Missouri.  —  Corbyn  v.  Brokmeyer,  84  Mo. 
App.  653,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  11 29. 
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1129. 

dorsemeut.  — 

1130. 
1131. 


1132. 
1133. 

notes  i,  2. 


Distinguished  from  In- 


2.  Distinguished  from  Certain  Other  Contracts 

See  note  1 1. 
See  note  2. 

Distinguished  from  Suretyship.  —  See  notes  3,  4,  5.  °\  9. 
Distinguished  from  Indemnity.  —  See  note  I . 

3.  By  What  Law  Governed.  —  See  notes  4,  5. 

III.  Form  and  Requisites  —  1.  In  General.  —  See  note  8. 

2.  Who  May  Act  as  Guarantors.  —  See  note  7. 

3.  Consideration  —  a.   Necessity  of  Consideration. 


See 


Nebraska.  —  See  Lemmert  V.  Guthrie,  (Neb. 
i903)  95  N.  W.  Rep.  1046. 

New  Hampshire.  —  Bank  Com'rs  v.  Security 
Trust  Co.,  70  N.  H.  536. 

North  Carolina.  —  Hutchins  v.  Planters  Nat. 
Bank,  130  N.  Car.  287. 

Washington.  — -  Swenson  v.  Stollz,  36  Was.fi. 
318.  See  also  W.  W.  Kimball  Co.  v.  Cockrell, 
23  Wash.  529. 

W isconsin.  —  Spencers.  Holman,  1 1 3  Wis.  340. 

1129.  11.  Guaranty  and  Indorsement  Dis- 
tinguished.— ■  Edgerly  v.  Lawson,  176  Mass.  551. 

"  An  indorser  is  only  a  security  for  the  sol- 
vency of  the  maker  of  the  bill,  while  a  guarantor 
guarantees  or  warrants  the  payment  of  the 
debt  evidenced  by  the  bill."  Tucker  v.  Gentry, 
03  Mo.  App.  655. 

In  Illinois  "  if  a  note  is  payable  to  a  specific 
person,  all  indorssrs  become  guarantors  for  the 
payment."    Tinker  v.  Citlin,  205  111.  108. 

1130.  2.  Liability  of  Guarantor  and  Indorser 
Several.  —  Corhyn  v.  Prok.neyer,  84  Mo.  App. 
<>53»  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1 1 29. 

3.  Distinction  Between  Guaranty  and  Suretyship. 
—  California.  —  See  Sather  Banking  Co.  v.  Ar- 
thur R.  Briggs  Co.,  138  Cal.  724;  Parrish  v. 
Rosebud  Min.,  etc.,  Co.,  (Cal.  1903)  71  Pac. 
Rep.  694. 

Hawaii. —  Schweitzer  v.  Fishel,  13  Hawaii  691, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 


Durand,  etc.,  Co.  v.  Rockwell,  23 
Hernley  v.  Brannum,  23  Ind.  App. 


1130. 

Indiana.  - 
Ind.  App.  1 1 
388. 

Kentucky.  —  Hall  v.  Farmers'  Bank,  65  S.  W. 
Rep.  365,  23  Ky.  L.  Rep.  1450. 

Louisiana.  —  Hornor  v.  McDonald,  52  La. 
Ann.  396;  Minor  v.  Hart,  52  La.  Ann.  395; 
Roder  v.  Hart,  52  La.  Ann.  215. 

Massachusetts.  —  Welch  v.  Walsh,  177  Mass. 
555.  83  Am.  St.  Rep.  302. 

Mississippi.  —  Galloway  Coal  Co.  v.  Hunter, 
79  Miss.  559. 

Pennsylvania.  —  Main  Belting  Co.  v.  Fowkes, 
24  Pa.  Co.  Ct.  475. 

Washington.  —  See  W.  W.  Kimball  Co.  v. 
Cockrell,  23  Wash.  529. 

4.  Surety  Bound  Equally  with  Principal.  — 
Schweitzer  v.  Fishel,  13  Hawaii  691;  Hall  v. 
Farmers'  Bank,  65  S.  W.  Rep.  365,  23  Ky.  L. 
Rep.  1450. 

5.  Guaranty  a  Separate  and  Not  a  .Toint  Contract. 
—  Schweitzer  v.  Fishel,  13  Hawaii  691;  Dun- 
canson  v.  Kirby,  go  111.  App.  15;  Hall  v.  Farm- 
ers' Bank,  65  S.  W.  Rep.  365,  23  Ky.  L.  Rep. 
145".  See  also  W.  W.  Kimball  Co.  v.  Cockrell, 
23  Wash.  529. 


6.  Surety  an  Insurer  of  Debt. —  Hall  v.  Farmers' 
Bank,  65  S.  W.  Rep.  365,  23  Ky.  L.  Rep.  1450. 

9.  Difference  Between  Guaranty  and  Surety 
Illustrated  —  Undertaking  Held  to  Be  Guaranty.  — 

Let  Mrs.  Turner  select  about  $500  to  $750 
worth  of  goods  and  see  to  me  for  payment." 
Schweitzer  v.  Fishel,  13  Hawaii  691. 

1131.  1.  Distinguished  from  Indemnity. — 
Kentucky  Live  Stock  Breeders'  Assoc.  v.  Miller, 
(Ky.  1905)  84  S.  W.  Rep.  301.  See  also  Pierce 
v.  Merrill,  128  Cal.  464,  79  Am.  St.  Rep.  56. 

4.  Law  of  Place  Where  Guaranty  Accepted  Gov- 
erns Construction.  — ■  Callender,  etc.,  Co.  v.  Flint, 
187  Mass.  104. 

5.  Farmers  Trust  Co.  v.  Schenuit,  83  111.  App. 
267. 

8.  What  Is  a  Guaranty.  —  The  following  words 
indorsed  on  the  back  of  a  bond  are  sufficient  to 
charge  the  guarantor  with  liability  :  "  For  value 
received,  I  guarantee  the  payment  of  the  within 
bond."  Greene  v.  Odell,  43  N.  Y.  App.  Div.  494. 

What  Is  Not  a  Guaranty.  —  The  following 
words  do  not  show  that  the  parties  intended 
them  to  be  a  guaranty,  but  are  a  mere  expres- 
sion of  opinion  :  "  We  are  very  much  inter- 
ested in  seeing  that  you  get  the  goods,  and 
from  the  position  we  occupy,  we  would  say 
that  the  contract  is  good,  and  that  we  will  look 
after  the  same  both  to  your  interest  and  for 
our  own."    Kenneweg  Co.  v.  Finney,  98  Md.  114. 

"  He  wishes  to  purchase  a  full  line  of  gro- 
ceries, and  I  recommend  him  to  you.  They  are 
perfectly  reliable,  and  will  pay  as  soon  as 
bills  mature.  Any  favors  conferred  *  *  * 
will  be  appreciated  by  me."  This  was  held  not 
to  be  a  guaranty.  Crooks  v.  Propp,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  309. 

Exclusive  Reliance  on  Guaranty  Not  Necessary. 
—  McDonald  v.  Tootle- Weakley  Millinery  Co., 
64  Neb.  577. 

Indefinite  Guaranty.  —  An  indefinite  guaranty 
will  be  cured  of  its  invalidity  by  the  guarantor's 
subsequently  recognizing  and  ratifying  it.  Leis 
v.  Sinclair,  67  Kan.  748. 

1132.  7.  Partnerships.  —  It  is  a  well-settled 
general  rule  that  one  partner  has  no  right  with- 
out the  assent  or  subsequent  ratification  of  his 
copartners  to  bind  the  firm  as  guarantor  of  the 
debt  of  a  third  person.  Lewin  v.  Barry,  15 
Colo.  App.  461  ;  Kelley-Goodfellow  Shoe  Co.  v. 
Long-Bell  Lumber  Co.,  86  Mo.  App.  438  But 
the  individual  partner  who  makes  the  unau- 
thorized guaranty  for  the  firm  is  himself  bound 
thereby,  even  though  the  firm  is  not.  Gundcr- 
son  v.  Hasterlik,  100  Til.  App.  429. 

1 1 33.  1  Necessity  for  Consideration  — 
Connecticut.  —  Garland  v.  Gaines,  73  Conn.  662, 
84  Am.  St.  Rep.  182. 
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note  3. 


b.  Sufficiency  of  Consideration  —  (1)  In  General.  —  See 
(2)  When  Consideration  of  Original  Contract  Sufficient.  —  See 


note  5. 

I  i:m. 

I I  35. 


See  notes  1,  2,  4. 
See  note  1. 

(3)  When  New  Consideration  Necessary.  —  See  notes  2,  3. 
I  136.    (4)  Particular  Considerations  Held  Sufficient  —  (a)  Extension  of  Time 
0/  Payment.  —  See  note  I. 

1137.     Necessity  of  Agreement  to  Forbear  for  Definite  Time.  —  See  note  I. 

Necessity  of  Actual  Forbearance.  —  See  note  5. 
1  138.     Necessity  of  Agreement  to  Forbear.  —  See  note  I. 

(c)  Other  Instances  of  Sufficient  Consideration.  —  See  note  3. 


Illinois.  —  Richner  v.  Kreuter,  100  111.  App. 

548. 

Iowa. — -See  Lane  v.  Richards,  119  Iowa  24. 
M issouri.  —  Tucker  v.  Gentry,  93  Mo.  App. 

655. 

New  York.  —  Schworn  v.  Goodrich,  (Supm. 
Ct.  Tr.  T.)  29  Misc.  (N.  Y.)  721. 

Pennsylvania.  —  Burt  v.  Flynn,  24  Pa.  Co.  Ct. 
4SJ- 

South  Carolina.  —  Fales,  etc.,  Mach.  Co.  v. 
Browning,  68  S  Car.  13,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1133. 

Consideration  Need  Not  Be  Expressed  in 
Guaranty,  but  May  Be  Shown  by  Parol.  —  Cahill 
Iron  Works  v.  Pemberton,  48  N.  Y.  App.  Div. 
468,  affirmed  168  N.  Y.  649. 

In  Wisconsin,  by  Rev.  Stat.  (1898),  §  2307, 
the  consideration  for  the  guaranty  must  be  ex- 
pressed.   Coxe  v.  Milbrath,  110  Wis.  499. 

Burden  of  Proving  Consideration.  —  "  The  writ- 
ten instrument  imported  a  consideration,  and 
it  was  for  defendant  to  show  want  of  considera- 
tion by  way  of  defense."  McKee  v.  Needles, 
123  Iowa  195. 

Lack  of  Consideration  Is  an  Affirmative  Defense, 
and  where  denied  the  burden  is  on  the  guaran- 
tor to  prove  it.  Long,  etc.,  Co.  v.  Barnes,  162 
Ind.  22. 

"  Where  the  Guaranty  Imports  and  Recites  a 
Consideration  it  raises  a  presumption  of  con- 
sideration, and  would  be  sufficient  to  authorize  a 
recovery  until  overcome  by  proof  ;  and  the  bur- 
den of  proof  would  be  upon  the  defendant  to 
establish  by  a  preponderance  of  the  testimony 
that  it  was  made  without  consideration."  Rat- 
telmiller  v.  Stone,  28  Wash.  104. 

II 33.  2.  Guaranty  under  Seal. —  Roth  v.  Ad- 
ams, 185  Mass.  341. 

Guaranty  under  Seal  May  Be  Shown  to  Be 
Without  Consideration.  —  Bullen  v.  Morrison, 
98  111.  App.  669. 

3.  Small  or  Nominal  Consideration  Sufficient,  — 
Savage  v.  Robinson,  93  Me.  262;  Cowan  v. 
Roberts,  134  N.  Car.  415,  101  Am.  St.  Rep. 
845  ;  Washington  Iron  Works  v.  McNaought,  35 
Wash.  10. 

5.  Guaranty  Executed  Contemporaneously  with 
Principal  Contract  — United  States. —  Silvers. 
Kent,  105  Fed.  Rep.  840,  affirmed  (C.  C.  A.)  108 
Fed.  Rep.  365. 

Connecticut.  —  Garland  V.  Gaines,  73  Conn. 
662,  84  Am.  St.  Rep.  182. 

Illinois.  —  Davis  v.  Wolff  Mfg.  Co.,  84  111. 
App.  579;  Duncanson  v.  Kirby,  90  111.  App.  15. 


Missouri.  —  Adams  v.  Huggins,  78  Mo.  App. 
219;  Tucker  v.  Gentry,  93  Mo.  App.  655. 

New  York.  —  Cahill  Iron  Works  v.  Pember- 
ton, 48  N.  Y.  App.  Div.  468,  affirmed  168  N.  Y. 
649 :  De  Reszke  v.  Duss,  99  N.  Y.  App.  Div. 
353- 

South  Carolina.  —  Fales,  etc.,  Mach.  Co.  v. 
Browning,  68  S.  Car.  13,  quoting  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1133. 

1134.  1.  Benefit  to  Debtor  Sufficient. — 
Fales,  etc.,  Mach.  Co.  v.  Browning,  68  S.  Car.  13, 
quoting  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1 1 33  [all  of  text  on  p.  1134]. 

2.  Adams  v.  Huggins,  78  Mo.  App.  219. 

4.  Guaranty  of  Payment  After  Agreement  to 
Sell  but  Before  Delivery.  —  Providence  Mach.  Co. 
v.  Browning,  68  S.  Car.  1. 

1135.  1.  Guaranty  Given  in  Accordance 
with  Promise  Previous  to  Execution  of  Contract. 
— ■  Helios-Upton  Co.  v.  Thomas,  96  N.  Y.  App. 
Div.  401. 

2.  Guaranty  Subsequent  to  Creation  of  Debt 
and  Not  Inducement  Thereto.  —  McKee  v. 
Needles,  123  Iowa  195.  See  also  Rattelmiller 
v.  Stone,  28  Wash.  104. 

3.  Consideration  Moving  Towards  Principal 
Debtor  Sufficient. —  McKee  v.  Needles,  123  Iowa 
195- 

1136.  1.  Extending   Time   of  Payment. — 

—  Union  Trust  Co.  v.  Conus,  129  Mich.  160, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1 136;  Wiggenhorn  v.  Fitzgerald,  (Neb.  1904) 
98  N.  W.  Rep.  1079;  Greene  v.  Odell,  43  N.  Y. 
App.  Div.  494 ;  Brumm  v.  Gilbert,  50  N.  Y., 
App.  Div.  430. 

Status  of  Guaranty  of  Void  Claim.  —  If  the  for- 
bearance to  sue  is  in  respect  to  a  claim  which 
it  is  honestly  believed  is  just,  even  though  if 
prosecuted  it  would  have  been  defeated,  there 
is  a  consideration  which  will  support  the 
promise  of  a  person  who  guarantees  that  it  will 
be  paid.    Di  Iorio  v.  Di  Brasio,  21  R.  I.  208. 

1137.  1.  McMicken  v.  Safford,  197  111.  546, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
H37- 

5.  Actual  Forbearance  Necessary.  —  McMicken 

v.  Safford,  197  111.  546,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1136. 

1138.  1.  Actual  Forbearance  Prima  Facie 
Evidence  of  Agreement.  —  Union  Trust  Co.  v. 
Conus,  129  Mich.  160. 

3.  Instances  of  Sufficient  Consideration.  —  A 
trustee  guaranteed  a  note  taken  for  the  pur- 
chase price  of  certain  property  sold  by  him 
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1138.  IV.  Classes  of  Guaranties 

The  True  Distinction.  —  See  note  8. 

Special  Guaranty.  —  See  note  g. 

1139.  See  note  I. 

3.  Limited  or  Continuing  Guaranties.  - 

1140.  See  notes  I,  2,  3,  5. 

1141.  See  note  1. 

In  Conclution.  —  See  note  5. 

1 142.  4.  Absolute  or  Conditional  Guaranties. 


2.  General  or  Special  Guaranties  — 


See  notes  2,  3,  4. 


See  notes  2,  3. 


upon  consideration  that  the  trustee  who  suc- 
ceeded him  would  accept  it  as  part  of  the  trust 
property.  It  was  held  that  this  was  a  sufficient 
consideration.  Wilson  v.  St.  John's  Hospital, 
92  111.  App.  413. 

An  agreement  to  sell  beer  made  by  the 
guarantor  on  the  premises  of  the  principal  was 
held  to  be  a  sufficient  consideration  for  a  guar- 
anty.   Gunderson  v.  Hasterlik,  100  111.  App.  429. 

1 138.  8.  General  Guaranties  Defined  and 
Explained.  —  Bacon  v.  Grossman,  71  N.  Y.  App. 
Div.  574. 

9.  Special  Guaranties  Denned  and  Explained.  — 

Levy  v.  Cohen,  (Supm.  Ct.  Spec.  T.)  45  Misc. 
(N.  Y.)  95,  reversed  103  N.  Y.  App.  Div.  195. 
See  also  Brumm  v.  Gilbert,  50  N.  Y.  App.  Div. 
430. 

1 1 39.  1.  Special  Guaranty  Contemplates  Trust 
in  Person  to  Whom  Addressed.  —  Brumm  v.  Gil- 
bert, 50  N.  Y.  App.  Div.  430. 

2.  Limited  or  Continuous  Guaranties.  —  Carson 

v.  Rtid,  137  Cal.  253;  Blyth  v.  Pinkerton  Nat. 
Detective  Agency,  10  Wyo.  135.  See  also  Hart- 
well,  etc.,  Co.  v.  Moss,  22  R.  I.  583. 

3.  Where  Intent  that  Guaranty  Shall  Be  Con- 
tinuing Is  Apparent  —  Arkansas.  —  West-Winfree 
Tobacco  Co.  v.  Waller,  66  Ark.  445. 

Illinois.  — ■  Mamerow  v.  National  Lead  Co., 
206  111.  634. 

Massachusetts.  —  Celluloid  Co.  v.  Haines,  176 
Mass.  415. 

New  Jersey.  —  Columbia  Electrical  Supply 
Co.  v.  Kemmet,  67  N.  J.  L.  18. 

Tennessee.  —  Alexandria  Bank  v.  Turney, 
(Tenn.  Ch.  1898)  52  S.  W.  Rep.  762. 

Wisconsin. — John  A.  Tolman  Co.  v.  Butt, 
116  Wis.  597. 

Canada.  —  St.  Lawrence  Steel,  etc.,  Co.  v. 
Leys,  6  Ont.  L.  Rep.  235,  affirmed  7  Ont.  L. 
Rep.  72. 

4.  Guaranties  Without  Limitation  as  to  Time 
or  Amount.  —  Blyth  v.  Pinkerton  Nat.  Detective 

Agency,  10  Wyo.  135. 

II '10.  1.  Construction  as  to  Time  and  Amount 
Must  Be  Reasonable.  —  Mamerow  v.  National 
Land  Co.,  206  111.  634,  citing  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1140;  Rotch  v.  French, 
176  Mass.  1,  7o  Am.  St.  Rep.  202. 

What  Not  Unreasonable  Time.  —  Whrre  the 
guarantor  said  that  the  euarantee  might  charge 
bills  to  him  "  for  the  present  "  it  was  held  that 
this  meant  so  long  as  there  was  no  termination 
by  notice,  with  an  implied  condition  that  it 
should  not  be  unreasonably  long;  fifteen  months 
was  held  not  to  be  an  unreasonable  time.  Lewis 
v.  Worrell,  185  Mass.  572. 

2.  Doyle  v.  Nichols,  is  Colo.  App.  458. 

3.  Guaranties  Limited  as  to  Amount  but  Not  as 
to  Time  —  Iowa.  —  Fisk  v.  Rickel,  108  Iowa  370. 


Missouri.  —  L.  Bauman  Jewelry  Co.  v.  Bertig, 
81  Mo.  App.  393  ;  Peoria  Rubber-Mfg.  Co.  v. 
During,  85  Mo.  App.  131. 

Tennessee.  —  Alexandria  Bank  v.  Turney, 
(Tenn.  Ch.  1898)  52  S.  W.  Rep.  762. 

Texas.  —  Schneider-Davis  Co.  v.  Hart,  23 
Tex.  Civ.  App.  529. 

Vermont.  —  See  Cheshire  Beef  Co.  v.  Thrall, 
72  Vt.  9. 

Canada. —  Struthers  v.  Henry,  32  Ont.  365. 

5.  Fisk  v.  Rickel,  108  Iowa  370;  Rouss  v. 
Krauss,  126  N.  Car.  668,  citing  14  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1140. 

What  Are  Not  Continuing  Guaranties  Within 
the  Rule.  —  Callender,  etc.,  Co.  v.  Flint,  187 
Mass.  104. 

1141.  1.  Definite  Amount  —  Goods  to  Be  Fur- 
nished from  Time  to  Time.  —  White  Sewing  Mach. 
Co.  v.  Powell,  74  S.  W.  Rep.  746,  25  Ky.  L. 
Rep.  94,  quoting  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1 141. 

Parol  Evidence  will  not  be  admitted  to  show 
that  this  kind  of  guaranty  is  only  for  one 
year.  Indiana  Bicycle  Co.  v.  Tuttle,  74  Conn. 
489. 

5.  Guaranties  Held  Not  Continuing.  —  A  guar- 
anty of  "  the  value  of  a  consignment  stock 
*  *  *  to  the  extent  of  one  thousand  dollars; 
said  stock  to  be  on  memoranda  for  a  period  of 
no  less  than  six  months,  and  all  reorders  from 
said  stock  to  be  accompanied  and  paid  for  in 
cash,"  covers  only  a  single  consignment  of 
goods,  not  exceeding  one  thousand  dollars,  and 
is  not  a  continuous  guaranty.  Fogel  v.  Blitz, 
128  Mich.  503,  8  Detroit  Leg.  N.  763. 

An  instrument  of  guaranty  was  in  these 
words  :  "  We  hereby  guarantee  the  account  of 
*  *  to  the  amount  of  two  thousand  five 
hundred  dollars.  It  is  agreed  and  understood 
that  this  guaranty  is  to  cover  all  amounts  which 
above  firm  may  owe  the  said  bank  to  the 
above  specified  amount."  This  was  held  to  be 
confined  to  the  account,  as  of  its  date,  and  not 
to  be  a  continuing  guaranty.  Merchants,  etc., 
Bank  v.  Calmes,  82  Miss.  603. 

Guaranties  Held  Continuing. —  Montreal  v.  Ste. 
Cunegonde,  32  Can.  Sup.  Ct.  135;  Struthers  v. 
Henry,  32  Ont.  365. 

1 1 42.  2.  Absolute  and  Conditional  Guaranties 
Distinguished. —  Stewart  v.  Sharp  County  Bank, 
71  Ark.  588,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1141;  Yager  v.  Kentucky  Title 
Co.,  112  Ky.  936,  quoting  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1 141. 

Illustrations  of  Absolute  Guaranty.  —  Where 
a  person  agrees  to  provide  all  labor  and  mate- 
rials in  such  manner  as  not  to  delay  the  progress 
of  the  work,  and  in  case  of  failure  to  do  so,  to 
reimburse  for  any  loss,  this  is  an  absolute  guar- 
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1149.  V.  Rules  of  Construction  and  Interpretation  -  1.  View  that 
Strict  Interpretation  Should  Be  Applied  in  Guarantor's  Favor.  —  See  note  l . 

2.  View  that  Guaranty  Should  Be  Construed  Most  Strongly  Against 
Guarantor.      Sec  note  2. 

3.  View  that  Rules  of  Construction  Applicable  to  Contracts  Generally 
Should  Govern.  —  See  notes  4,  5,  6. 

1  144.    See  note  1. 

4.  Guaranties  to  Be  Strictly  Construed  After  Intent  Determined  — 
Evidence  to  Explain  Guaranty.  —  See  note  3. 


anty.  Fontano  v.  Robbins,  18  App.  Cas.  (D. 
C.)  402. 

The  following  have  been  held  guaranties  of 
payment  and  absolute  : 

"  Draft  drawn  by  J.  W.  Hutchins  on  B.  D. 
Lhalkley  &  Co.,  for  green  salted  hides  *  *  *  ; 
amount  not  to  exceed  three  hundred  dollars  will 
be  paid."  Hutchins  v.  Planters'  Nat.  Bank,  130 
N.  Car.  287,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1141;  the  court  saying:  "The 
guaranty  here  made  was  absolute,  and  the  right 
of  action  accrued  against  the  guarantor  imme- 
diately upon  default  of  the  principal.  It  is  not 
dependent  upon  any  extraneous  event,  beyond 
the  mere  default  by  which  the  guaranty  would 
have  become  binding." 

"  I  guarantee  payment  of  this  note  *  *  * 
until  it  is  paid,  and  I  agree  to  be  liable  and 
pay  said  note  to  him  the  same  as  if  it  was  my 
note  and  I  had  signed  it."  Brown  v.  Wilcox, 
73  Conn.  100. 

"I  *  *  *  hereby  guarantee  the  payment 
of  said  rent."  Garland  v.  Gaines,  73  Conn.  662, 
84  Am.  St.  Rep.  182. 

A  guaranty  of  payment  of  a  loan.  Pierce  v. 
Merrill,  128  Cal.  464,  79  Am.  St.  Rep.  56. 

A  guaranty  for  the  prompt  payment  of  a  note 
at  maturity.  Fegley  v.  Jennings,  44  Fla.  203  ; 
Duncanson  v.  Kirby,  90  111.  App.  15;  Silver  v. 
Kent,  105  Fed.  Rep.  840,  judgment  affirmed  (C. 
C.  A.)  108  Fed.  Rep.  365. 

A  guaranty  of  payment  of  a  share  in  an  es- 
tate.   Chauvet  v.  Ives,  52  N.  Y.  App.  Div.  411. 

A  guaranty  that  one  should  faithfully  per- 
form his  contract  and  "  pay  faithfully  the  price 
of  the  goods  sold  to  him  by  said  contract  ac- 
cording to  the  terms  thereof."  Voorhees  v. 
Porter,  134  N.  Car.  591. 

A  guaranty  to  pay  certain  notes  if  another 
should  fail  to  pay.  Fales,  etc.,  Mach.  Co.  v. 
Browning,  68  S.  Car.  13;  Providence  Mach. 
Co.  v.  Browning,  68  S.  Car.  1,  70  S.  Car.  148. 

"  For  value  received  I  hereby  guarantee 
*  *  *  the  payment  of  the  principal  and  in- 
terest of  within  note."  National  Guarantee  L. 
&  T.  Co.  v.  Fly,  .  29  Tex.  Civ.  App.  533.  See 
also  Getty  v.  Schantz,  (C.  C.  A.)  100  Fed. 
Rep.  577- 

Estoppel  to  Set  Up  Ultra  Vires  as  Defense.  — 

Where  a  school  district  contracts  a  debt  which 
is  ultra  vires  because  its  indebtedness  exceeded 
the  constitutional  limit,  the  guarantor  of  the 
debt  is  estopped  from  setting  up  that  he  was  not 
liable  on  this  ground,  unless  he  shows  ignorance 
pf  it.  Perry  v.  Brown,  (Ky.  1899)  51  S.  W. 
Rep.  457. 

1 1  42.    3.  Guaranty  of  Collection.  —  See  Getty 
v.  Schantz,  (C.  C.  A.)  too  Fed.  Rep.  577. 
1143.     1.  Strict  Interpretation  in  Favor  of 


Guarantor.  —  One  who  becomes  a  guarantor 
without  valuable  consideration  should  not  be 
subjected  to  an  increased  liability  by  legal  im- 
plication, and  the  burden  should  be  upon  the  one 
who  desires  a  continuing  guaranty  to  see  that 
the  language  employed  is  sufficient  to  indicate 
it."    Cheshire  Beef  Co  v.  Thrall,  72  Vt.  9. 

2.  Strict  Interpretation  Against  Guarantor.  — 
Hurley  v.  Fidelity,  etc.,  Co.,  95  Mo.  App.  88; 
Hartwell,  etc.,  Co.  v.  Moss,  22  R.  I.  583 ;  St. 
Lawrence  Steel,  etc.,  Co.  v.  Leys,  6  Ont.  L. 
Rep.  235,  affirmed  7  Ont.  L.  Rep.  72.  See  also 
Cheshire  Beef  Co.  v.  Thrall,  72  Vt.  9. 

4.  Rule  that  Guaranties  Are  to  Be  Construed 
Like  Other  Contracts.  —  Hernley  v.  Brannum,  23 
Ind.  App.  388;  Central  Bank  v.  Kimball,  73  N. 
Y.  App.  Div.  100  ;  Alger  v.  Alger,  83  N.  Y.  App. 
Div.  168;  National  Bank  of  Commerce  v.  Gam, 
23  Ohio  Cir.  Ct.  447  ;  Blyth  v.  Pinkerton  Nat. 
Detective  Agency,  to  Wyo.  135.  See  also 
Parrish  v.  Rosebud  Min.,  etc.,  Co.,  (Cal.  1903) 
71  Pac.  Rep.  694;  Closson  v.  Billman,  161  Ind. 
610. 

5.  Not  to  Be  Construed  Strongly  in  Favor  of  or 
Against  Guarantor.  —  National  Bank  of  Com- 
merce v.  Garn,  23  Ohio  Cir.  Ct.  447. 

6.  Reasonable  Interpretation  According  to  Intent 
of  Parties  the  Rule  —  California.  —  Pierce  v.  Mer- 
rill, 128  Cal.  464,  79  Am.  St.  Rep.  56;  Parrish 
v.  Rosebud  Min.,  etc.,  Co.,  (Cal.  1903)  71  Pac. 
Rep.  694  ;  Redlands  First  Nat.  Bank  v.  Bowers, 
141  Cal.  253. 

Illinois.  —  Mamerow  v.  National  Lead  Co., 
206  111.  634 ;  Walter  A.  Wood  Mowing,  etc., 
Mach.  Co.  v.  Trexler,  97  111.  App.  170. 

Indiana.  —  Hernley  v.  Brannum,  23  Ind.  App. 
388. 

Iowa.  —  Aultman  V.  Roemer,  112  Iowa  651. 

Maryland.  —  Donnelly  v.  Newbold,  94  Md.  223. 

Massachusetts.  —  Callender,  etc.,  Co.  v.  Flint, 
187  Mass.  104. 

Missouri.  —  Craig  v.  Seybt,  91  Mo.  App.  242. 

Nebraska.  —  Rice  v.  McCague,  61  Neb.  861. 

New  York.  —  Webel  v.  Clark,  (Supm.  Ct. 
App.  T.)  29  Misc.  (N.  Y.)  329. 

Tennessee.  —  Alexandria  Bank  -'.  Turney, 
(Tenn.  Ch.  1898)  52  S.  W.  Rep.  762. 

Texas.  —  Irion  v.  Eskrigge,  30  Tex.  Civ.  App. 
466. 

Wyoming.  —  Blyth  v.  Pinkerton  Nat.  Detec- 
tive Agency,  10  Wyo.  135. 

1 144.  1.  Words  to  Be  Construed  According  to 
Ordinary  Meaning. — Tolerton,  etc.,  Co.  v.  Barck, 
81  Minn.  470. 

3.  Evidence  of  Surrounding  Circumstances 
Admissible.  —  California.  —  Redlands  First  Nat. 
Bank  v.  Bowers,  141  Cal.  253. 

Colorado. —  Doyle  v.  Nichols,  15  Colo.  App. 
458. 
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1 144.  After  the  Intent  of  the  Parties  Has  Been  Determined.  —  See  note  6. 

1 145.  VI.  Requisite  Steps  to  Bind  Guarantor  —  1.  Notice  of  Acceptance 

of  Guaranty  —  a.  Necessity  of  Notice — (i)  Where  Guaranty  Is  Absolute. 
—  See  note  l . 

1146.  See  notes  1,2,3,  5- 

(2)  Offers  to  Guarantee.  —  See  note  8. 


Indiana.  —  Hernley  v.  Brannum,  23  Ind.  App. 
388. 

Massachusetts.- — Callender,  etc.,  Co.  v.  Flint, 
187  Mass.  104. 

Mississippi.  —  Galloway  Coal  Co.  v.  Hunter, 
79  Miss.  559,  citing  14  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1144. 

New  York.  —  Central  Bank  v.  Kimball,  73  N. 
Y.  App.  Div.  100  ;  Alger  v.  Alger,  83  N.  Y.  App. 
Div.  168;  Harvard  Brewing  Co.  v.  Sperber,  90 
N.  Y.  App.  Div.  417. 

Tennessee.  —  See  Alexandria  Bank  i\  Turney, 
(Tenn.  Ch.  1898)  52  S.  W.  Rep.  762. 

Washington.  —  W.  W.  Kimball  Co.  v.  Cock- 
rell.  23  Wash.  529. 

Parol  Evidence  is  not  admissible  to  show  that 
the  palt'es  intended  something  different  from 
what  is  imported,  where  the  terms  of  the  guar- 
anty are  plain  and  unambiguous.  West  Win- 
free  Tobacco  Co.  v.  Waller,  66  Ark.  445. 

Parol  eviderlce,  if  clear  and  convincing,  may 
sometimes  be  used  to  explain  ambiguities,  or 
supplement  statements  contained  in  a  written 
memorandum  of  guaranty.  Stern  v.  Deutsch, 
o  Km.  App.  218. 

11-14.  6.  Guarantor  Not  Held  Beyond  Precise 
Terms  of  Contract  — ■  Illinois.  —  Mamerow  v. 
National  Lead  Co.,  206  111.  634 ;  Osborne  v.  Mc- 
Carthy, 99  111.  App.  351. 

/or;  a.  —  Byers  v.  Hickman  Grain  Co.,  112 
Iowa  451;  Bousquet  v.  Ward,  116  Iowa  126; 
Grocndyke  v.  Musgrave,  123  Iowa  535. 

Kansas. —  McPherson  First  Nat.  Bank  v. 
Bradley,  61  Kan.  615. 

Neiu  York.  —  Creamer  v.  Mitchell,  162  N.  Y. 
477;  American  Copper  Co.  V.  Lowther,  (Supm. 
Ct.  Tr.  T.)  25  Misc.  (N.  Y.)  441,  affirmed  38 
N.  Y.  App.  Div.  134,  affirmed  165  N.  Y.  625; 
Crooks  f.  Propp,  (Supm.  Ct.  Spec.  T.)  32  Misc. 
(N.  Y.)  309;  Beagle  v.  Cable,  55  N.  Y.  App. 
Div.  155;  Central  Bank  v.  Kimball,  73  N.  Y. 
App.  Div.  100;  McAfee  v.  Wyckoff,  (Supm.  Ct. 
Tr.  T.)  44  Misc.  (N.  Y.)  380:  Jewett  v.  Gries- 
heimer,  100  N.  Y.  App.  Div.  210.  See  also 
Page  Belting  Co.  v.  Parker,  21  N.  Y.  App.  Div. 
160,  affirmed  163  N.  Y.  583. 

Tennessee.  —  Greer  Machinery  Co.  v.  Stains, 
(Tenn.  Ch.  1900)  59  S.  W.  Rep.  692. 

Texas.  —  Schuab  V.  E.  P.  Dod^c  Mfg.  Co., 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep.  126. 

Wyoming.  —  Blyth  v.  Pinkerton  Nat.  Detec- 
tive Agency.  10  Wyo.  135. 

1145.  1.  Absolute  Guaranty  -Notice  of  Ac- 
ceptance Not  Necessary  —  United  States.  —  Kent 
v.  Silver,  (C.  C.  A.)  108  Fed.  Rep.  365. 

Arkansas.  —  Stewart  v.  Sharp  County  Bank, 
71  Ark.  588,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1 145. 

California  — Scribner  v.  Schenkel,  T28  Cal. 
2$o. 

Indiana.  —  Hernley  v.  Brannum,  23  Ind.  App. 
388. 

Iowa.  —  German  Sav.  Bank  v.  Drake  Roofing 


Co.,  112  Iowa  184,  84  Am.  St.  Rep.  335;  Bank- 
ers' Iowa  State  Bank  v.  Mason  Hand  Lathe  Co., 
121  Iowa  574;  McKee  v.  Needles,  123  Iowa  195. 

Kentucky.  —  White  Sewing  Mach.  Co.  v. 
Powell,  74  S.  W.  Rep.  746,  25  Ky.  L.  Rep.  94. 
See  also  Hall  v.  Farmers'  Bank,  65  S.  W.  Rep. 
365,  23  Ky.  L.  Rep.  1450. 

Louisiana.  —  People's  Bank  v.  Lemarie,  106 
La.  429. 

Missouri.  —  Clinton  Bank  v.  Goldstein,  86 
Mo.  App.  516. 

North  Carolina.  —  Cowan  v.  Roberts,  134  N. 
Car.  415,  101  Am.  St.  Rep.  845. 

Pennsylvania.  —  Acme  Mfg.  Co.  v.  Reed,  197 
Pa.  St.  359,  80  Am.  St.  Rep.  832. 

Tennessee.  —  Alexandria  Bank  v.  Turney, 
(Tenn.  Ch.  1898)  52  S.  W.  Rep.  762. 

Washington. —  W.  W.  Kimball  Co.  v.  Cock- 
rell,  23  Wash.  529. 

1146.  1.  Contemporaneous  Execution  of  Con- 
tract and  Guaranty. —  Closson  v.  Billman,  161 
Ind.  610;  Greer  Machinery  Co.  v.  Sears,  66  S. 
W.  Rep.  521,  23  Ky.  L.  Rep.  2025,  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1146.  See 
also  Hernley  v.  Brannum,  23  Ind.  App.  388. 

2.  Guaranty  and  Acceptance  Contemporaneous. 
—  Field  v.  Haish,  85  III.  App.  164;  Greer  Ma- 
chinery Co.  v.  Sears,  66  S.  W.  Rep.  521,  23  Ky. 
L.  Rep.  2025  ;  Clinton  Bank  v.  Goldstein,  86  Mo. 
App.  516.  See  also  N.  O.  Nelson  Mfg.  Co.  v. 
Shreve,  04  Mo.  App.  518. 

3.  Recital  of  Consideration  in  Guaranty.  — ■ 
Field  v.  Haish,  85  111.  App.  164;  Buhrer  v. 
Baldwin,  (Mich.  1904)  100  N.  W.  Rep.  468.  11 
Detroit  Leg.  N.  298  ;  Clinton  Bank  v.  Goldstein, 
86  Mo.  App.  516;  Standard  Sewing  Mach.  Co. 
v.  Church,  11  N.  Dale.  422. 

5.  Notice  Held  Unnecessary.  —  N.  O.  Nelson 
Mfg.  Co.  v.  Shreve  94  Mo,.  App.  518. 

8.  Offer  to  Guarantee  —  Delaware.  —  Wana- 
maker  v.  Benn,  3  Penn.  (Del.)  188. 

Georgia.  —  Barnes  Cycle  Co.  v.  Schofield,  111 
Ga.  880. 

Hawaii.  —  Schweitzer  v.  Fishel,  13  Hawaii 
691. 

Illinois.  —  Field  v.  Haish,  85  111.  App.  164. 

Indiana. —  Stewart  v.  Knight,  etc.,  Co.,  (Ind. 
App.  1904)  71  N.  E.  Rep.  182. 

Iowa.  —  German  Sav.  Bank  v.  Drake  Roofing 
Co.,  112  Iowa  184,  84  Am.  St.  Rep.  335:  Rank- 
ers' Iowa  State  Bank  v.  Mason  Hand  Lathe  Co., 
121  Iowa  574. 

Kentucky.  —  Greer  Machinery  Co.  v.  Sears, 
66  S.  W.  Rep.  521,  23  Ky.  L.  Rep.  2025,  citing 
14  Am.  and  Exg.  Encyc.  of  Law  (2d  ed.)  1146; 
Goff  v.  Janeway,  82  S.  W.  Rep.  267,  26  Ky.  L. 
Rep.  525.  See  also  Hall  v.  Farmers'  Bank,  65 
S.  W.  Rep.  365,  23  Kv.  L.  Rep.  1450. 

Louisiana.  —  People's  Bank  v.  Lemarie,  106 
La.  429. 

Michigan.  —  See  Buhrer  v.  Baldwin,  (Mich. 
1904)  100  N.  W.  Rep.  468,  11  Detroit  Leg.  N. 
298. 


347 


1117  i  i  r»\» 


GUARANTY. 


Vol.  XIV. 


1  117.    See  notes  i,  2. 

/•>.  Sufficiency  of  Notice  —  Time  of  Giving  Notice. — See  note  5. 

1118.     Form  and  Requiiites  of  Notice.  —  See  notes  5>  6. 

1 149.    c.  Waiver  of  Notice.  —  See  note  5. 

2.  Demand  and  Notice  of  Default  —  a.  Necessity  of  Demand 
AND  NOTICE  —  (1)  Where  Guaranty  Is  Absolute.  —  See  note  6. 

1151.  (2)  Where  Guaranty  Is  Conditional —  (a)  Statement  of  General  Eule. — 
See  notes  1,  2,  3. 

1 152.  See  note  3. 

(b)  Effect  of  Insolvency  of  Principal.  —  See  note  4. 

b.  Sufficiency  of  Demand  and  Notice.  —  See  notes  6,  7. 


Missouri.  —  Pearsell  Mfg.  Co.  v.  Jeffreys,  183 
Mo.  386,  105  Am.  St.  Rep.  496;  Deering  Har- 
vester Co.  v.  Sulser,  78  Mo.  App.  670 ;  John 
Deere  Plow  Co.  v.  McCullough,  102  Mo.  App. 
458.  See  also  N.  O.  Nelson  Mfg.  Co.  v.  Shreve, 
94  Mo.  App.  518. 

North  Carolina.  —  See  Cowan  v.  Roberts,  134 
N.  Car.  415,  ioi  Am.  St  Rep.  845. 

North  Dakota.  —  Standard  Sewing  Mach.  Co. 
t.  Church,  11  N.  Dak.  422,  citing  14  Am.  and 
Enc.  Encyc.  of  Law  (2d  ed.)  1146. 

Pennsylvania. —  Acme  Mfg.  Co.  v.  Reed,  197 
Pa.  St.  359,  80  Am.  St.  Rep.  832. 

Washington.  —  W.  W.  Kimball  Co.  v.  Cock- 
rell,  23  Wash.  529. 

1117.  1.  See  Stewart  v.  Sharp  County- 
Bank,  71  Ark.  588;  N.  O.  Nelson  Mfg.  Co.  v. 
Shreve,  94  Mo.  App.  518. 

2.  Schweitzer  v.  Fishel,  13  Hawaii  691  ; 
Greer  Machinery  Co.  v.  Sears,  66  S.  W.  Rep. 
521,  23  Ky.  L.  Rep.  2025.  See  also  N.  O.  Nel- 
son Mfg.  Co.  v.  Shreve,  94  Mo.  App.  518. 

5.  Notice  Within  Reasonable  Time  Necessary. — 
Wanamaker  v.  Benn,  3  Penn.  (Del.)  188;  Deer- 
ing Harvester  Co.  v.  Sulser,  7S  Mo.  App.  670; 
Peninsular  Stove  Co.  v.  Adams  Hardware,  etc., 
Co.,  93  Mo.  App.  237. 

ll'IS.  5.  Notice  May  Be  Inferred  from  Circum- 
stances. —  Schweitzer  v.  Fishel,  13  Hawaii  691  ; 
Hickox  v.  Fels,  S6  111.  App.  216;  Pearsell  Mfg. 
Co.  v.  Teffreys,  183  Mo.  386,  105  Am.  St.  Rep. 
596. 

6.  Knowledge  Equivalent  to  Notice.  —  Greer 
Machinery  Co.  v.  Sears,  66  S.  W.  Rep.  521,  23 
Ky.  L.  Rep.  2025,  citing  14  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  1148;  Lynn  Safe  De- 
posit, etc.,  Co.  v.  Andrews,  180  Mass.  527; 
Peoria  Rubber  Mfg.  Co.  v.  During,  85  Mo.  App. 
131;  N.  O.  Nelson  Mfg.  Co.  v.  Shreve,  94  Mo. 
App.  518. 

1149.     5.   Effect    of    Express    Waiver.  — 

Swisher  v.  Deering,  104  111.  App.  572,  affirmed 
204  111.  203  ;  Hughes  v.  Roberts,  etc.,  Shoe  Co., 
72  S.  W.  Rep.  799.  24  Ky.  L.  Rep.  2003. 

6.  Demand  and  Notice  of  Default  Unnecessary 
Where  Guaranty  Absolute  —  Arkansas.  —  Stewart 
V  Sharp  County  Bank,  71  Ark.  588,  citing  14 
Am.  /nu  Eng.  Encyc.  of  Law  (2d  ed.)  1149. 

Connecticut. —  Garland  v.  Gaines,  73  Conn. 
662,  84  Am.  St.  Rep.  182. 

Florida.  —  Fegley  v.  Jennings,  44  Fla.  203. 

Illinois.  —  Pfaelzer  v.  Kau,  207  111.  116; 
F.wen  v.  Wilbur,  99  111.  App.  132,  affirmed  208 
111.  492:  Yeazel  v.  Harber  Bros.  Co..  106  111. 
App.  408. 

Iowa.  —  McKee  v.  Needles,  123  Iowa  195. 
Kentucky.  —  White    Sewing    Mach.    Co.  v. 


Powell,  74  S.  W.  Rep.  746,  25  Ky.  L.  Rep.  94; 
Goff  v.  Janeway,  82  S.  W.  Rep.  267,  26  Ky.  L. 
Rep.  525. 

Massachusetts.  —  Welch  v.  Walsh,  177  Mass. 
555.  83  Am.  St.  Rep.  302;  Roth  v.  Adams,  185 
Mass.  341. 

New  Hampshire.  —  Bank  Com'rs  v.  Security 
Trust  Co.,  70  N.  H.  536. 

New  Jersey.  —  Wilkinson-Gaddis  Co.  v.  Van 
Riper,  63  N.  J.  L.  394  ;  Pleasantville  Mut.  Loan, 
etc.,  Soc.  v.  Moore,  70  N.  J.  L.  306. 

South  Carolina.  —  Fales,  etc.,  Mach.  Co.  v. 
Browning,  68  S.  Car.  13. 

Tennessee.  —  Alexandria  Bank  v.  Turney, 
(Tenn.  Ch.  1898)  52  S.  W.  Rep.  762;  Greer 
Machinery  Co.  v.  Stains,  (Tenn.  Ch.  1900)  59 
S.  W.  Rep.  692. 

1151.  1.  Demand  and  Notice  Necessary  — 
Illinois.  —  Mamerow  v.  National  Lead  Co.,  206 
111.  634;  Pfaelzer  v.  Kau,  207  111.  116. 

Maryland.  —  Donnelly  v.  Newbold,  94  Md.223. 

Nebraska. —  Lemmert  v.  Guthrie,  (Neb.  1903) 
95  N.  W.  Rep.  1046. 

Tennessee.  —  Alexandria  Bank  v.  Turney, 
(Tenn.  Ch.  1898)  52  S.  W.  Rep.  762;  Greer 
Machinery  Co.  v.  Stains,  (Tenn.  Ch.  1900)  59 
S.  W.  Rep.  692. 

Washington.  —  W.  W.  Kimball  Co.  v.  Cock- 
rell,  23  Wash.  529. 

2.  Object  of  Notice.  —  Pfaelzer  v.  Kau,  207  111. 
116. 

In  Mamerow  v.  National  Lead  Co..  206  111. 
636,  it  is  said :  "The  purpose  of  this  notice  is 
to  enable  the  guarantor,  if  he  elects  to  pay  the 
guaranty  and  at  once  proceed  against  the  prin- 
cipal debtor,  to  reimburse  himself  for  the 
moneys  thus  paid." 

3.  Injury  Resulting  from  Want  of  Proper 
Notice  Necessary  to  Discharge  Guarantor.  — 
Mamerow  v.  National  Lead  Co.,  206  111.  634 ; 
Donnelly  v.  Newbold,  94  Md.  223.  citing  14  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1 1 5 1  ;  Lem- 
mert v.  Guthrie,  (Neb.  1903)  95  N.  W.  Rep. 
1046.    See  also  Welch  v.  Walsh,  177  Mass.  555, 

83  Am.  St.  Rep.  302 ;  Pleasantville  Mut.  Loan, 
etc.,  Soc.  v.  Moore,  70  N.  J.  L.  306  ;  Swisher  v. 
Deering,  204  111.  203. 

1152.  3.  Burden  of  Proof  on  Guarantor  to 
Show  Notice.  —  Mamerow  v.  National  Lead  Co., 
206  111.  634,  citing  14  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1152;  Closson  v.  Billman,  161 
Ind.  610. 

4.  Insolvency  of  Principal  Debtor.  —  German 
Sav.  Bank  v.  Drake  Roofing  Co.,  112  Towa  184, 

84  Am.  St.  Rep.  335;  Andrews  v.  Pope,  126  N. 
Car.  472. 

6.  Liability  of  Guarantor  and  Indorser  Die- 
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1 153.   c.  Waiver  of  Demand  and  Notice.  —  See  note  6. 

3.  Suit  Against  Principal  —  a.  NECESSITY  OF  Suit  —  (i)  Where 
Guaranty  Is  Absolute.  —  See  note  8. 

1  154.  (2)  Where  Guaranty  Is  Conditional '  —  (a)  In  General  —  In  a  Number  of 
Jurisdictions.  —  See  note  I. 

The  Rule  Established  by  the  Courts  of  Other  Jurisdictions.  —  See  note  2. 
1  1 55.     (bj  Where  Guarantee  Holds  Collateral  Security.  —  See  note  4. 

1156.  b.  What  Diligence  Required  of  Guarantee  —  As  to  the  Dili- 
gence Required  in  Commencing  Suit.  —  See  note  "J. 

1158.  VII.  Assignment  and  Negotiability  —  2.  Guaranty  of  Notes  —  By 

a  Separate  Instrument.  —  See  note  I. 

Guaranty  Indorsed  on  Note.  —  See  notes  2,  3,  4,  7. 

1 159.  5.  Guaranty  of  Mortgages.  —  See  note  4. 

1 160.  VIII.  Revocation  of  Guaranties.  —  See  notes  1,  2,  3. 

By  Death  of  Guarantor.  —  See  note  7. 


tinguished.  —  See  Welch  v.  Walsh,  177  Mass. 
555.  83  Am.  St.  Rep.  302. 

115:2.  7.  Reasonable  Diligence  Dependent  on 
Facts  of  Each  Case.  —  Pfaelzer  v.  Kau,  207  111. 
116;  Centra!  Bonds  v.  Kimball,  73  N.  Y.  App. 
Div.  100. 

1153.    6.  Waiver  of  Notice  and  Demand.— 

Sands  '•.  Melchionda,  186  Mass.  270. 

8.  Suit  Unnecessary  Where  Guaranty  Is  Abso- 
lute —  Florida.  —  Fegley  v.  Jennings,  44  Fla. 

203. 

Georgia.  —  Penn  Tobacco  Co.  v.  Leman,  109 
Ga.  428. 

Indiana.  —  Hernley  v.  Brannum,  23  Ind.  App. 

388. 

Kentucky.  —  Yager  v.  Kentucky  Title  Co.,  1 12 
Ky.  936 ;  White  Sewing  Mach.  Co.  v.  Powell, 
74  S.  W.  Rep.  746  25  Ky.  L.  Rep.  94. 

Mssouri. —  Hill  v.  Combs,  92  Mo.  App.  242. 

New  Hampshire.  —  Bank  Com'rs  v.  Security 
Trust  Co.,  70  N.  H.  536. 

North  Carolina.  —  Voorhees  v.  Porter,  134 
\.  Car.  591. 

South  Carolina.  —  Fales,  etc.,  Mach.  Co.  v. 
Browning,  68  S.  Car.  13  ;  Providence  Mach.  Co. 
v.  Browning,  68  S.  Car.  1. 

South  Dakota.  —  Hanna  v.  Stroud,  13  S.  Dak. 

Necessity  of  Establishing  Default.  —  In  an  ac- 
tion on  a  guaranty  of  payment  of  a  note,  it  is  a 
condition  precedent  to  the  liability  of  the  guar- 
antor, that  it  be  found  that  the  person  primarily 
liable  has  failed  to  or  is  unable  to  pay  the  debt. 
Slinghuff  v.  Andrew  Volk  Builders'  Supply  Co., 
89  Md.  557. 

It  is  not  necessary  to  exhaust  legal  remedies 
against  the  principal  before  bringing  suit  against 
the  guarantor.  It  is  only  necessary  to  establish 
default.    Howland  v.  Currier,  69  N.  H.  202. 

II. VI.  1.  Conditional  Guaranty.  —  Getty  v. 
Sehnntz,  (C.  C.  A.)  100  Fed.  Rep.  577  (follow- 
ing the  Wisconsin  doctrine).  See  also  Wilkin- 
son-Gaddis  Co.  v.  Van  Riper,  63  N.  J.  L.  394. 

2.  Rice  v.  McCague,  61  Neb.  861  ;  Colby  v. 
Farwell,  71  N  H.  83;  Dutton  v.  Pyle,  195  Pa. 
St.  8.  See  aiso  Schweitzer  v.  Fishel,  13  Hawaii 
69'. 

1155.  4.  Exhaustion  of  Collateral  Security 
Necessary.  —  Johnson  v.  Cook,  24  Wash.  482, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
"55- 

1156.  7.  At  What  Term  of  Court  Suit  Should 


Be  Brought.  —  See  Getty  v.  Schantz,  (C.  C.  A.) 

100  Fed.  Rep.  577. 

1158.  1.  Guaranty  Accompanying  Negotiable 
Note  Transferable.  —  Where  a  note  and  a  guar- 
anty went  together  in  every  transaction,  and 
were  identical  as  to  the  names  of  the  parties,  the 
amount  payable,  and  the  date  and  duration  of 
time  and  the  place  of  payment,  it  was  held  that 
the  guaranty  being  in  terms  given  to  secure 
the  holder  of  the  note  the  guarantor  was  liable 
to  the  holder,  the  guaranty  being  transferable 
in  the  same  way  as  the  note",  and  coming  under 
the  law  merchant.  Herrick  v.  Guarantors' 
Finance  Co.,  58  N.  Y.  App.  Div.  30. 

2.  Guaranty  Indorsed  on  Note  Held  Negotiable. 
—  Farmers'  Trust  Co.  v.  Schenuit,  83  111.  App. 
267. 

3.  Reason  for  Holding.  —  Farmers'  Trust  Co.  v. 

Schenuit,  83  III.  App.  267. 

4.  Rule  that  Transferee  Cannot  Sue  in  His  Own 
Name. —  Edgerly  v.  Lawson,  176  Mass.  551. 

7.  Liability  of  Guarantor  of  Nonnegotiable  and 
Negotiable  Ilotes  Equal.  —  "If  the  holder  of  a 
non-negotiable  note  transfers  it  with  a  guaranty 
of  payment,  he  is  just  as  liable  to  the  transferee 
upon  the  contract  of  guaranty  as  if  the  note 
were  negotiable. "  Jenness  v.  Barron,  95  Me. 
531- 

1159.  4.  Alger  v.  Alger,  83  N.  Y.  App. 
Div.  168. 

1160.  1.  Classes  of  Guaranties.  —  White 
Sewing  Mach.  Co.  v.  Powell,  25  Ky.  L.  Rep.  94, 
74  S.  W.  Rep.  746,  quoting  14  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1159. 

2.  Not  Revocable  Where  Consideration  Entire 
and  Indivisible.  -—  White  Sewing  Mach.  Co.  v. 
Powell,  25  Ky.  L.  Rep.  94.  74  S.  W.  Rep.  746, 
quoting  14  Am.  and  Eng.  Enc  yc.  of  I  \w  (ad- 
ed.)  1 1 59. 

3.  Guaranties  for  Divisible  Consideration  Revo- 
cable. —  Mamerow  v.  National  Lead  Co.,  206  111. 
634,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1160;  White  Sewing  Mach.  Co.  v. 
Powell,  25  Ky.  L.  Rep.  94,  74  S.  W.  Rep.  746, 
quoting  14  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1 1 59. 

Guaranty  May  Be  Revoked  by  Parol.  —  Picker 
v.  Fitzelle,  60  N.  Y.  App.  Div.  453,  quoting  14 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1160. 

7.  Revocation  by  Death  of  Guarantor  and 
Notice.  —  Valentine  v.  Donohoe-Kelly  Banking 
Co.,  133  Cal.  191. 
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1161.    X.  Rights  of  Guarantor  Against  Principal.  —  See  note  5.  . 

XI.  Operation  of  Statute  of  Limitations,  —  See  note  9. 
1 1         Sec  not,e  1 . 

XII.  What  Will  Operate  as  Discharge  of  Guarantor  — 

1.  Extinguishment  or  Satisfaction  of  Principal  Obligation.  —  See  note  2. 

2.  Alteration  of  Contract  Guaranteed  —  a.  STATEMENT  OF  Rule. 

—  See  note  6. 


A  continuing  guaranty  under  seal  and  for  a 
consideration  is  not  revoked  by  the  guarantor's 
death  even  though  the  person  to  whom  the  guar- 
anty was  given  had  knowledge  of  it.  This  kind 
of  a  guaranty  cannot  be  terminated  by  notice 
either  by  the  guarantor  or  his  executors.  In  re 
Grace,  (1902)  1  Ch.  733,  71  L.  J.  Ch.  358. 

I  Kit.  5.  Implied  Promise  to  Reimburse 
Guarantor.  —  Anthony  Invest.  Co.  v.  Law,  62 
Kan.  193;  Taylor  v.  Simpkins,  (Supm.  Ct. 
Spec.  T.)  38  Misc.  (N.  Y.)  246.  See  also  Sea- 
bury  v.  Sibley,  183  Mass.  105. 

Where  a  guaranty  company  guarantees  a  per- 
son in  the  employ  of  an  express  company,  and 
he  agrees  in  consideration  of  the  issue  of  the 
bond  to  indemnify  the  guarantor  against  lia- 
bility on  the  bond,  and  that  any  proper  evi- 
dence of  payment  by  it  to  the  express  company 
or  his  account  should  be  conclusive  evidence 
against  him,  and  the  company  pays  claims 
under  the  guaranty,  the  guarantor  is  entitled  to 
judgment  although  the  justice  of  the  claim  is 
denied.  Guarantee  Co.  of  North  America  v. 
Pitts,  78  Miss.  837. 

9.  Acers  v.  Acers,  22  Tex.  Civ.  App.  584. 

When  Action  Not  Barred  AgainstjGuarantor.  — 
An  action  is  not  barred  against  a  guarantor  by 
the  statute  of  limitations  because  an  action  by 
the  guarantee  is  so  barred.  Seabury  v.  Sibley, 
183  Mass.  105. 

1162.  1.  Corbyn  v.  Brokmeyer,  84  Mo. 
App.  653. 

2.  Satisfaction  or  Extinguishment  of  Principal 
Obligation.  —  Pennsylvania  Trust  Co.  v.  Mc- 
Elroy,  (C.  C.  A.)  112  Fed.  Rep.  512,  citing  14 
Am.  and  Eng.  Encvc  of  Law  (2d  ed.)  1162; 
Jack  v.  Sinshcimer,  125  Cal.  563;  Parrish  v. 
Rosebud  Min.,  etc.,  Co.,  (Cal.  1903)  71  Pac. 
Rep.  694;  Brown  v.  Mason,  55  N.  Y.  App.  Div. 
395.  affirmed  170  N.  Y.  584. 

Part  Payment  by  Debtor.  —  A  guarantor  is  dis- 
charged by  the  first  payment  of  the  debtor  to  the 
amount  guaranteed,  if  the  guaranty  is  not  to 
continue  until  the  whole  debt  of  the  principal 
is  to  be  paid.    Carson  v.  Reid,  137  Cal.  253. 

Where  a  Lease  Is  Void,  the  guarantor  of  the 
payment  of  rent  under  it  is  discharged  from  lia- 
bility. Jewett  v.  Griesheimer,  100  N.  Y.  App. 
Div.  210. 

Destruction  of  Subject-matter  of  Guaranty.  — 

"  When  the  contract  depends  upon  the  con- 
tinued existence  of  the  person  or  thing,  the  sub- 
ject-matter thereof,  the  death  or  destruction  of 
it  puts  an  end  to  the  contract."  Mason  v. 
Standard  Distilling,  etc.,  Co.,  85  N.  Y.  App. 
Div.  520. 

Fact  that  Principal  Has  Personal  Defense  to 
Lease  Will  Not  Discharge  Guarantor.  —  Sidney  B. 
Bowman  Cycle  Co.  v.  Dyer,  (N.  Y.  City  Ct.  Gen. 
T.)  31  Misc.  (N.  Y.)  496. 

When  Guarantor  Not  Released,  —Where  a  col- 
lateral  contract  of  guaranty  of  illegal  bonds  is 


made  for  a  valuable  consideration,  it  is  not 
tainted  with  the  illegality,  and  is  enforceable 
against  the  guarantor,  and  the  general  rule  that 
whatever  discharges  a  contract  against  the  prin- 
cipal debtor  will  discharge  it  against  the  guar- 
antor does  not  apply.  Nelson  v.  Hinchman, 
(C.  C.  A.)  118  Fed.  Rep.  435- 

6.  Jlateri&l  Changes  Discharge  Guarantor  — 
California.  —  Pacific  Press  Pub.  Co.  v.  Loof- 
bourow,  129  Cal.  24. 

lovsa.  —  Byers  v.  Hickman  Grain  Co.,  112 
Iowa  451. 

Kansas.  —  McPherson  First  Nat.  Bank  v. 
Bradley,  61  Kan.  615. 

Montana.  —  Stanford,  y.  Coram,  26  Mont.  303, 
citing  14  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1 162. 

Neiv  York.  —  American  Copper  Co.  v.  Low- 
ther,  (Supm,  Ct,  Tr.  T.)  25  Misc.  (N.  Y.)  441, 
affirmed  38  N.  Y.  App.  Div.  134,  affirmed  165 
N.  Y.  625. 

Tennessee.  —  Greer  Machinery  Co.  v.  Stains, 
(Tenn.  Ch.  1900)  59  S.  W.  Rep.  692. 

7V.vii.s-  —  Stafford  V.  Christian,  (Tex.  Civ. 
App.  1904)  79  S.  W.  Rep.  595. 

Consent  to  Alteration  of  Contract.  —  The  guar- 
antor is  not  discharged  by  alteration  in  the  con- 
tract if  he  consents  to  it.  Pacific  Press  Pub. 
Co.  v.  Loofbourow,  129  Cal.  24. 

Where  repayment  of  money  to  be  given  to  a 
certain  corporation  was  guaranteed,  but  the 
money  was  paid  to  a  creditor  of  the  corporation 
with  the  assent  of  the  guarantors,  who  were 
directors  of  the  company,  even  if  there  was  an 
alteration  of  the  guaranty,  the  guarantors  would 
not  be  discharged,  as  they  consented  to  such  pay- 
ment. American  Copper  Co.  v.  Lowther,  (Supm. 
Ct.  Tr.  T.)  25  Misc.  (N.  Y.)  441,  affirmed  38 
N.  Y.  App.  Div.  134.  affirmed  165  N.  Y.  6.25. 

What  Is  Not  an  Alteration  of  the  Contract.  — 
See  American  Copper  Co.  v.  Lowther,  38  N.  Y. 
App.  Div.  134,  affirmed  165  N.  Y.  625. 

The  guarantor  guaranteed  the  payment  of 
dividends  op  stock  until  a  certain  date.  The 
subscription  on  the  stock  was  not  paid  by  that 
date,  the  purchaser  of  the  stock  having  died, 
but  his  administrator  paid  the  balance  with  rea- 
sonable diligence.  It  was  held  that  the  guar- 
antor was  not  discharged  from  liability.  Rogers 
v.  Chambers,  112  Ga.  258. 

Where  a  guaranty  is  given  for  twine  pur- 
chased of  a  certain  person,  and  twine  is  deliv- 
ered, which  on  account  of  its  inferior  quality 
is  returned,  this  is  not  such  a  change  in  the 
original  contract  as  will  relieve  the  guarantor 
from  liability.  Groendyke  v.  Musgrave,  123 
Iowa  535. 

When  Question  of  Alteration  for  Jury.  —  Where 

goods  are  ordered  by  a  partnership  and  shipped 
to  it,  but  meanwhile  it  has  become  a  corpora- 
tion, it  is  a  question  for  the  jury  whether  the 
contract  has  been  altered  so  as  to  discharge 
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b.  Application  of  Rule. —  See  note  7. 

3.  Extension  of  Time  of  Payment  or  Performance. —  See  notes  I,  5. 

See  notes  1,6. 

4.  Taking  Other  Security  for  Debt.  —  See  note  8. 

5.  Fraud  and  Duress  —  Fraud.  —  See  note  10. 

See  note  3. 

8.  Surrender  or  Negligent  Loss  of  Security  for  Debt.  —  See  note  8. 
See  note  3. 

9.  Failure  of  Consideration.  —  See  note  4. 

10.  Release  of  Co-guarantor. —  See  note  5. 


the    guarantor.      Providence     Mach.    Co.  v. 
Browning,  70  S.  Car.  148. 
1163.    7.  Change  in  Membership  of  Firm.  — 

Byers  v.  Hickman  Grain  Co.,  112  Iowa  451. 

The  guarantor  guaranteed  the  payment  of 
goods  to  be  purchased  by  a  firm  up  to  a  certain 
amount.  The  firm  dissolved  without  notice  to 
either  the  guarantor  or  the  guarantee,  and  one 
of  the  members  continued  business  under  the 
firm  name  and  made  purchases  from  the  guar- 
antee under  such  name.  There  was  no  fact  that 
gave  the  vendors  notice  of  any  change.  It  was 
held  that  the  guaranty  did  not  expire  upon  the 
dissolution  of  the  partnership.  In  re  Cinque, 
109  Fed.  Rep.  455. 

1165.  1.  General  Rule. — Toombs  v.  Stock- 
well,  127  Mich.  379,  8  Detroit  Leg.  N.  320; 
Rushton  v.  Dierks  Lumber  Co.,  (Neb.  1902)  89 
N.  W.  Rep.  616;  Antisdel  v.  Williamson,  165 
N.  Y.  372;  Buffalo  Bank  v.  Schwartz,  53  N.  Y. 
App.  Div.  517;  Providence  Mach.  Co.  v.  Brown- 
ing, 70  S.  Car.  148.  See  also  Hartwell,  etc., 
Co.  v.  Moss,  22  R.  I.  583  ;  Pleasantville  Mut. 
Loan,  etc.,  Soc.  v.  Moore.  70  N.  J.  L.  306. 

What  Not  Extension  of  Time.  —  The  time  of 
payment  of  an  obligation  is  not  extended  so  as 
to  release  a  guarantor  on  a  guaranty  for  pay- 
ment for  belting  on  four  months'  time,  where  it 
appears  that  the  note  was  given  thirteen  days 
after  sale  of  the  belting.  Page  Belting  Co.  v. 
Parker,  21  N.  Y.  App.  Div.  160,  affirmed  163 
N.  Y.  583- 

Where  the  date  of  payment  is  extended  two 
years,  but  the  guaranty  was  that  the  debt  was 
to  be  paid  in  six  years,  the  extension  did  not 
discharge  the  guarantor.  Alger  v.  Alger,  83  N. 
Y.  App.  Div.  168. 

In  Buffalo  Bank  v.  Schwartz,  53  N.  Y.  App. 
Div.  517,  it  was  held  that  where  several  notes 
were  held,  among  which  were  those  that  were 
guaranteed,  and  it  was  provided  by  the  guar- 
anty that  the  unguaranteed  notes  were  to  be 
paid  before  those  that  were  guaranteed,  and 
two  of  the  notes  were  renewed  without  the 
guarantor's  knowledge,  but  the  date  of  renewal 
did  not  extend  beyond  the  time  when  the  last 
of  the  notes  became  due,  there  was  not  an  ex- 
tension of  time  which  would  discharge  the  guar- 
antor. 

Extension  of  Time  Does  Not  Discharge  Guaran- 
tor for  What  Is  Done  Before  Extension.  —  O'Brien 
v.  Champlain  Constr.  Co.,  107  Fed.  Rep.  338. 

5.  Where  Indulgence  of  Creditor  Does  Not  Re- 


lease Guarantor.  — ■  Providence  Mach.  Co.  v. 
Browning,  70  S.  Car.  148. 

1166.  1.  Agreement  Must  Be  Binding. — 

Providence  Mach.  Co.  v.  Browning,  70  S.  Car. 
148. 

6.  Injury  to  Guarantor  Not  Necessary  to  Release. 

—  Buffalo  Bank  v.  Schwartz,  53  N.  Y.  App. 
Div.  517. 

8.  Taking  Other  Security  Does  Not  Release.  — 

Providence  Mach.  Co.  v.  Browning,  70  S.  Car. 
148. 

10.  Misrepresentation  of  Material  Facts  by  Guar- 
anty.—  Strouse  v.  Querns,  22  Pa.  Super.  Ct.  6. 
Waiver  of  Right  to  Set  Up  Fraud  as  Defense.  — 

Where  a  person  is  induced  to  guarantee  a  note 
through  fraud  on  the  part  of  the  guarantee,  but 
obtains  knowledge  of  the  fraud  shortly  after, 
waives  protest  of  the  note  and  secures  an  ex- 
tension of  two  years  on  it,  he  cannot  three  years 
after  the  note  was  guaranteed  set  up  the  fraud. 
Dunn  v.  Columbia  Nat.  Bank,  204  Pa.  St.  53. 

What  Not  Such  Misrepresentation  as  Will  Avoid 
Guaranty.  —  Milwaukee  First  Nat.  Bank  v. 
Buetow,  123  Wis.  285. 

1167.  3.  What  Insufficient  Evidence  of  Fraud 
to  Set  Aside  Guaranty.  —  Sands  v.  Melchionda, 
186  Mass.  270. 

8.  Surrender  of  Securities.  —  Mutual  Loan,  etc., 
Co.  v.  Hope,  112  Ga.  729. 

Where  the  Guarantor  Consents  to  the  surrender 
he  is  not  discharged.  Batcheldor  v.  Jennings, 
83  111.  App.  569. 

1 16§.  3.  Defense  of  Application  of  Money  to 
Other  Debts.  —  Where  a  guarantor  of  a  note 
makes  a  special  defense  that  the  holder  of  a 
note  had  money  of  the  maker  in  his  hands 
which  should  have  been  applied  in  payment  of 
the  note,  but  which  by  a  fraudulent  agreement 
with  the  maker  he  was  released  from  paying, 
the  guarantor  must  show  that  the  money  should 
have  been  applied  on  the  note,  and  it  was  the 
guarantor's  duty  so  to  apply  it.  Ewen  v.  \Vil- 
bor,  208  111.  492. 

4.  Failure  of  Consideration.  —  Hitchcock  v. 
Burchel!,  74  N.  Y.  App.  Div.  622,  affirmed  1 77 
N.  Y.  S7o. 

5.  Release  of  Co-guarantor.  —  "  The  release  of 
one  of  several  joint  guarantors  or  sureties  will 
not  effect  a  discharge  of  the  others,  unless  the 
release  of  the  one  is  granted  without  the  con- 
sent or  acquiescence  of  such  others."  Blewett 
v.  Bash,  22  Wash.  536. 
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I .    GUARANTY  INSURANCE.  —  See  note  I . 
1.  1.  Classes  of  Guaranty  Insurance.  —  See  Cowles  v.  U.  S.  Fidelity,  etc.,  Co.,  32  Wash.  izo. 


GUARDIAN  AD  LITEM. 

Bv  J.  Haviland  Smith. 

2.  I.  Definitions  —  1,  In  General.  —  See  notes  i,  2. 

3.  2.  Guardian  ad  Litem  and  Frochein  Ami  Distinguished.  —  See  notes 

1,  2,  4,  5- 

II.  APPOINTMENT  —  1.  When  Necessary  —  Actions  and  Suits  Against  Infants.  — 

See  note  6. 

4.  See  note  I. 

«5.     All  Proceedings  Where  Infant's  Property  Interests  Involved.  —  See  note  2. 


2.    1.  Guardian  ad  Litem  Not  Party  to  Suit.  — 

Behkn  v.  Behlen,  73  N.  Y.  App.  Div.  143;  Bur- 
bach  v.  Milwaukee  Electric  R.,  etc.,  Co.,  119 
Wis.  384. 

When  Considered  a  Party.  —  In  was  held  in 
McMillan  v.  Hunnicutt,  109  Ga.  699,  that  while 
a  guardian  ad  litem  was  not  strictly  a  party  to 
the  case,  in  the  sense  that  the  judgment  is 
rendered  for  or  against  him  personally,  he  was 
such  a  party  as  could  consent  to  a  trial  of  his 
wards  at  the  first  term  under  section  4848  of 
the  Georgia  Civil  Code,  which  authorized  "  par- 
ties to  proceedings  for  equitable  relief,"  by 
consent,  to  try  cases  at  the  first  term. 

2.  Guardian  ad  Litem  Officer  of  Court.  —  Vaile 
V.  Sprague,  179  Mo.  393;  Richardson  v.  Tyson, 
no  Wis.  572,  84  Am.  St.  Rep.  937;  Burbach 
v.  Milwaukee  Electric  R.,  etc.,  Co.,  119  Wis. 
384. 

3.  1.  Statute  Abolishing  Necessity  of  Guardian 
ad  Litem  for  Infant  Plaintiff. —  See  Williams  v. 

Cleaveland,  76  Conn.  426. 

2.  Where  Statute  Authorizes  Appointment  of 
Guardian  ad  Litem  for  Infant  Plaintiff.  —  Dent  v. 
Merriam,  113  Ga.  83;  Kerrigan  v.  Langstaff.  64 
N.  Y.  App.  Div.  497 ;  Callahan  v.  New  York' 
Cent.,  etc.,  R.  Co.,  99  N.  Y.  App.  Div.  56 ; 
Wideman  v.  Patton,  64  S.  Car.  408 ;  Blair  v. 
Henderson,  49  W.  Va.  282. 

4.  Infant  Sues  by  Next  Friend  and  Defends  by 
Guardian  ad  Litem. —  Williams  v.  Cleaveland,  76 
Conn.  426 ;  Duke  v.  Wheeler,  28  Tex.  Civ.  App. 
391- 

5.  Vaile  v.  Sprague,  179  Mo.  393. 

Neither  a  Party  to  the  Suit.  —  Williams  v. 
Cleaveland,  76  Conn.  426  ;  Raming  v.  Metropoli- 
tan St.  R.  Co.,  157  Mo.  477. 

'6.  How  Lunatics  Defend.  —  Stoner  v.  Riggs,  128 
Mich.  129,  8  Detroit  Leg.  N.  557. 

In  Bankruptcy  Proceedings. —  In  re  Burka,  107 
Fed.  Rep.  674. 

4.  1.  Where  Infants  and  Insane  Persons  Should 
Be  Represented  by  Guardians  ad  Litem —  United 
States.  —  In  re  Burka,  107  Fed.  Rep.  674. 

Arkansas.  —  Cowling  v.  Hill,  69  Ark.  350,  86 
Am.  St.  Rep.  200. 

Connecticut.  ■ —  Williams  v.  Cleaveland,  76 
Conn.  426. 

Georgia  — Burnett  v.  Summerlin,  no  Ga. 
349;  Allen  v.  Barnwell,  tao  Ga.  537. 


Idaho.  — •  Pine  v.  Callahan,  8  Idaho  684. 

Illinois.  —  Binns  v.  La  Forge,  191  111.  598; 
White  v.  Kilmartin  205  111.  525  ;  Pyott  v.  Pyott, 
90  111.  App.  210,  affirmed  191  111.  280. 

Iozca. —  Wise  v.  Schloesser,  in  Iowa  16; 
Rice?/.  Bolton,  (Iowa  1904)  100  N.  W.  Rep.  634. 

Kansas.  —  Saville  v.  Saville,  63  Kan.  861. 

Kentucky.  —  Thornton  v.  Thornton,  64  S.  W. 
Rep.  524,  23  Ky.  L.  Rep.  930 ;  Womble  v.  Trice, 
112  Ky.  533. 

Maine.  —  Conary  v.  Sawyer,  92  Me.  463,  69 
Am.  St.  Rep.  525. 

Michigan.  —  Stoner  v.  Riggs,  128  Mich.  129, 
8  Detroit  Leg.  N.  557;  Schimpf  v.  Wayne  Cir- 
cuit Judge,  129  Mich.  886,  8  Detroit  Leg.  N. 
886. 

Missouri.  —  Weiss  v.  Coudrey,  102  Mo.  App. 
65. 

Mew  York.  —  Piatt  v.  Finck,  60  N.  Y.  App. 
Div.  312;  Matter  of  McCusker,  (Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.)  47. 

Ohio.  —  Roberts  v.  Roberts,  61  Ohio  St.  96. 

Pennsylvania.  —  Mitchell  v.  Spaulding,  206 
Pa.  St.  220. 

Texas.  —  Stephens  z>.  Hewett,  22  Tex.  Civ. 
App.  304  ;  Duke  v.  Wheeler,  28  Tex.  Civ.  App. 
391  ;  Butner  v.  Norwood,  (Tex.  Civ.  App.  1904) 
81  S.  W.  Rep.  78. 

Virginia.  —  Turners.  Barraud,  102  Va.  324. 

West  Virginia.  —  Eakin  v.  Hawkins,  52  W. 
Va.  124;  Ferrell  v.  Ferrell,  53  W.  Va.  515. 

Wisconsin.  —  Richardson  v.  Tyson,  110  Wis. 
572.  84  Am.  St.  Rep.  937;  Ziegler  v.  Bark,  121 
Wis.  5.33. 

5.  2.  In  Partition  Proceedings  where  the  in- 
terests of  the  infant's  guardian  are  adverse  to 
those  of  the  infant  a  guardian  ad  litem  should 
be  appointed.    Phillips  v.  Phillips,  185  111.  629. 

Upon  a  Reference  to  Ascertain  the  Fees  of  a 
Guardian  ad  Litem  for  services,  a  new  guardian 
ad  litem  should  be  appointed.  Loftis  v.  Butler, 
(Tenn.  Ch.  1900)  58  S.  W.  Rep.  886. 

On  the  Appointment  of  an  Administrator  it  is 
necessary  to  appoint  a  guardian  ad  litem  in 
order  to  bind  infant  heirs.  Hubbard  v.  Chicago, 
etc.,  R.  Co.,  104  Wis.  160,  76  Am.  St.  Rep.  855. 

On  the  Report  of  an  Administrator  who  is  guar- 
dian of  an  infant,  a  guardian  ad  litem  should 
be  appointed.  State  v.  Burkam,  23  Ind.  App. 
271. 
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6.  When  General  Guardian  May  Act.  —  See  note  I." 

2.  Power  to  Appoint  —  Power  Incident  to  Every  Court.  —  See  notes  2,  3. 

3.  Upon  Whose  Motion  Appointment  Is  Made.  —  See  note  4. 

Appointment  by  Court  Sua  Sponte.  —  See  note  6. 

7.  4.  At  What  Stage  of  Proceeding  Appointment  Is  Made.  —  See  note  1. 

5.  Who  Should  Be  Appointed.  —  See  note  2. 

8.  General  Guardian,  Relative,  Attorney,  or  Officer  of  Court.  —  See  notes  I,  2. 
Should  Have  No  Interest  Adverse  to  Defendant.  —  See  notes  3,  4. 

Should  Not  Be  Selection  of  Adverse  Party.  —  See  note  8. 

9.  Consulting  Infant  as  to  Appointee.  —  See  note  2. 

6.  Effect  of  Failure  to  Appoint  or  of  Irregular  Appointment  —  Failure  to 
Appoint  —  Judgment  or  Decree  Erroneous.  —  See  notes  4,  5>  7 • 


Upon  Application  of  the  Committee  of  a  Lunatic 
to  Resign,  a  special  guardian  should  be  ap- 
pointed. Matter  of  McCusker,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.j  47. 

Where  Minors  Acquired  Title  to  the  Subject- 
matter  of  an  Action  while  it  was  pending"  and 
after  jurisdiction  had  attached,  it  was  held  that 
the  failure  to  appoint  a  guardian  ad  litem  for 
them  did  not  invalidate  the  judgment  or  entitle 
the  minors  to  have  it  set  aside.  Shelby  v.  St. 
James  Orphan  Asylum,  66  Neb.  40. 

6.  1.  In  Massachusetts  by  Pub.  Stat.,  c.  139, 
§  29,  a  statutory  guardian  is  given  the  right  to 
represent  his  ward  in  all  legal  suits  and  pro- 
ceedings "  unless  another  person  is  appointed 
for  that  purpose  as  guardian  c.d  litem  or  next 
friend."  If  a  guardian  ad  litem  is  appointed 
his  power  is  paramount.  Elder  v.  Adams,  180 
Mass.  303. 

2.  Power  of  Court  to  Appoint  Guardian  ad  Litem. 

—  Vaile  v.  Sprague,  179  Mo.  393. 

3.  Magistrate  May  Appoint  Guardian  ad  Litem. 

—  Wideman  v.  Patton,  64  S.  Car.  408. 

4.  Guardian  ad  Litem  Appointed  on  Motion  of 
Plaintiff.  —  In  re  Burka,  107  Fed.  Rep.  674; 
Granger  v.  Sheriff,  133  Cal.  416;  Rice  v.  Bolton, 
(Iowa  1904)  100  N.  W.  Rep.  634;  Piatt  v. 
Finck,  60  N.  Y.  App.  Div.  312. 

6.  Appointment  by  Court  Sua  Sponte.  —  Jarvis  v. 
Crozier,  98  Fed.  Rep.  753  ;  Pine  v.  Callahan,  8 
Idaho  684;  Matter  of  Cutting,  38  N.  Y.  App. 
Div.  247  ;  Piatt  v.  Finck,  60  N.  Y.  App.  Div. 
312. 

Refusal  of  Family  Council  To  Advise  as  to  Ap- 
pointment of  Curator  Immaterial.  —  Ex  p.  Wood, 
6  Quebec  Pr.  70,  24  Quebec  Super.  Ct.  227. 

7.  1.  Process  Should  Be  Served  on  Minor  Be- 
fore Guardian  Appointed.  —  Georgia.  —  Richards 
v.  East  Tennessee,  etc.,  R.  Co.,  106  Ga.  614. 

Illinois.  —  Trevor  v.  Colgate,  181  111.  129. 
Indiana.  —  Holliday  v.  Miller,  28  Ind.  App. 
121. 

Io-jja.  —  Rice  v.  Bolton,  (Iowa  1904)  100  N. 
W.  Rep.  634. 

Kentucky.  —  Womble  v.  Trice,  112  Ky.  533. 

Minnesota  —  Phelps  v.  Heaton,  79  Minn.  476. 

Missouri.  —  Westmeyer  v.  Gallenkamp,  154 
Mo.  28,  77  Am.  St.  Rep.  747. 

Nebraska.  —  Shelby  v.  St.  James  Orphan 
Asvlum,  66  Neb.  40. 

Texas.  —  Maury  v.  Keller,  (Tex.  Civ.  App. 
1898}  53  S.  W.  Rep.  59. 

May  Be  Appointed  During  Trial.  —  Gulf,  etc., 
R.  Co.  v.  Conder.  23  Tex.  Civ.  App.  488. 

2.  A  Person  Without  the  Jurisdiction  may  be 
selected.    Pine  v.  Callahan,  8  Idaho  684.  See 

3  Supp.  E.  of  L.—23  353 


also  Shannon  v.  Consolidated  Tiger,  etc.,  Min. 
Co.,  24  Wash.  119,  where  a  person  within  the 
jurisdiction  of  the  court,  being  the  party  plain- 
tiff but  a  nonresident,  was  appointed  guardian 
ad  litem  for  minor  plaintiffs. 

§.  1.  Solicitor  or  Attorney.  —  Ramsey  v. 
Keith,  76  S.  W.  Rep.  142,  25  Ky.  L.  Rep.  582. 

2.  Must  Be  Officer  of  Court  in  Wisconsin  by  Cir- 
cuit Court  rule  9.  Richardson  v.  Tyson,  110 
Wis.  572,  84  Am.  St.  Rep.  937. 

3.  Improper  that  Guardian  Selected  Should  Have 
Interests  Adverse  to  Defendant. —  Ruffel  v.  Police 
Beneficiary  Assoc.,  9  Pa.  Dist.  182. 

If  General  Guardian  Interested,  Another  Should 
Be  Appointed. —  Phillips  v.  Phillips,  185  111.  629. 

Must  Not  Be  Connected  in  Business  with  Plain- 
tiff's  Attorneys. —  Lake  v.  Kessel,  64  N.  Y.  App. 
Div.  540. 

4.  Plaintiff  or  Complainant  Improper  Appointee. 

— ■  Ellis  v.  Massenburg,  126  N.  Car.  129. 

8.  Parish  v.  Parish,  77  N.  Y.  App.  Div.  267, 
reversed  175  N.  Y.  181. 

Not^Norainee  of  Adverse  Party.  —  Allen  v.  Mc- 
Gee,  (Ind.  App.  1901)  60  N.  E.  Rep.  460; 
Frieseke  v.  Frieseke,  (Mich.  1904)  101  N.  W. 
Rep.  632,  11  Detroit  Leg.  N.  637;  Matter 
of  Cutting,  38  N.  Y.  App.  Div.  247. 

9.  2.  Matter  of  White,  101  N.  Y.  App.  Div. 
172. 

4.  Judgment  in  Case  Where  Guardian  ad  Litem 
Not  Appointed  Erroneous  but  Not  Void  —  Arkan- 
sas. —  Cowling  v.  Hill,  69  Ark.  350,  86  Am. 
St.  Rep.  200. 

Georgia. —  Burnett  v.  Summerlin,  110  Ga. 
349- 

Illinois.  —  Phillips  v.  Phillips,  185  III.  629; 
White  v.  Kilmartin,  205  111.  525. 

Indian  Territory.  —  Cook  v.  Keith,  (Indian 
Ter.  1904)  82  S.  W.  Rep.  918. 

Iowa.  —  Wise  v.  Schloesser,  111  Iowa  16; 
Carroll  Imp.  Co.  v.  Engleman,  (Iowa  1904)  99 
N.  W.  Rep.  574;  Rice  v.  Bolton,  (Iowa  1904) 
100  N.  W.  Rep.  634. 

Kentucky.  —  Thornton  v.  Thornton,  64  S.  W. 
Rep.  524,  23  Ky.  L.  Rep.  930. 

Michigan.  —  Schimpf  v.  Wayne  Circuit  Judge, 
129  Mich.  103,  8  Detroit  Leg.  N.  886. 

Missouri.  —  Weiss  v.  Coudrey,  102  Mo.  App. 
65. 

New  York.  —  Rook  v.  Dickinson,  (County 
Ct.)  38  Misc.  (N.  Y.)  690;  Pearsall  v.  Rose- 
brook,  (Supm.  Ct.  Spec.  T.)  42  Misc.  (N.  Y.) 
10. 

South  Carolina.  —  Robertson  v.  Blair,  56  S. 
Car.  96,  76  Am.  St.  Rep.  543. 

Texas.  —  Stephens  v,  Hewett,  22  Tex.  Civ, 
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10.  Appointment  of  Improper  Person.  —  See  notes  I,  3. 

III.  Court's  Control  of  Guardian  ad  Litem.  —  See  notes  4,  5. 

11.  IV.  Duties,  Powers,  and  Liabilities — 1.  General  Duty  in  Making 

Defense.  —  See  note  1 . 

2.  Extent  of  Authority  to  Bind  Infant  —  a.  General  Statement  as 
to  His  Powers.  —  See  notes  5,  6. 
1*2.    See  note  1. 

b.  Admissions,  Answers,  and  Judgments  by  Consent  —  infant 

Not  Bound  by  Guardian's  Admissions  or  Stipulations.  —  See  notes  2,  4. 

14.    V.  Compensation.  —  See  note  5. 


App.  304  ;  Butner  v.  Norwood,  (Tex.  Civ.  App. 

1904)  81  S.  W.  Rep.  78. 

West  Virginia.  —  Eakin  v.  Hawkins,  52  W. 
Va.  124. 

In  Turner  v.  Barraud,  102  Va.  324,  it  was 
said  that  any  step  taken  before  the  appoint- 
ment of  a  guardian  ad  litem  was  void  as  to  the 
infant,  and  a  decree  of  sale  was  declared  null 
and  void  as  against  the  infant 

Waiver  of  Failure  to  Appoint.  —  Watson  v. 
Wrightsman,  26  Ind.  App.  437. 

9.  5.  Judgment  Rendered  Against  Insane  Per- 
son Without  Appointment  of  Guardian  ad  Litem 
Not  Void.  —  Eakin  v.  Hawkins,  52  W.  Va.  124. 

The  Court  Is  Without  Jurisdiction  if,  upon 
application  of  the  committee  of  a  lunatic  to 
resign,  a  special  guardian  is  not  appointed. 
Matter  of  McCusker,  (Supm.  Ct.  Spec.  T.)  35 
Misc.  (N.  Y.)  47- 

7.  Such  Judgment  Not  Subject  to  Impeachment 
upon  Collateral  Attack.  —  Cook  v.  Keith,  (In- 
dian Ter.  1904)  82  S.  W.  Rep.  918;  Rice  v. 
Bolton,  (Iowa  1904)  100  N.  W.  Rep.  634; 
Weiss  v.  Coudrey,  102  Mo.  App.  65. 

Enforcement  of  Such  Judgment  Not  Restrained 
by  Injunction.  —  Cook  v.  Keith,  (Indian  Ter. 
1904)  82  S.  W.  Rep.  918. 

10.  1.  Where  Error  of  Court  Corrected  by 
Appellate  Tribunal.  —  Matter  of  Cutting,  38  N. 
Y.  App.  Div.  252. 

3.  Where  a  Clerk  in  the  Offioe  of  the  Plaintiffs 
Attorney  was  appointed  in  a  partition  suit,  the 
court  held  that  a  purchaser  at  the  sale  would 
be  relieved  from  his  purchase  before  title  was 
given.  Lake  v.  Kessel,  64  N.  Y.  App.  Div.  540. 
See  also  Parish  v.  Parish,  77  N.  Y.  App.  Div. 
267,  reversed  175  N.  Y.  181. 

4.  Persons  under  Disability  Are  Wards  of  Courts. 
—  Parken  v.  Safford.  (Fla.  1904)  37  So.  Rep. 
567  ;  Williams  v.  Williams,  204  111.  44;  Vaile  v. 
Sprague,  179  Mo.  393  ;  Richardson  v.  Tyson,  110 
Wis.  572,  84  Am.  St.  Rep.  937. 

6.  The  Benefit  of  All  Defenses.  —  Parken.  v. 
Safford,  (Fla.  1904),  37  So.  Rep.  567. 

Neglect  of  His  Duty  to  Prepare  the  Case  for 
trial  on  the  part  of  the  guardian  will  not 
defeat  the  substantial  rights  of  the  infant. 
Haeen  v.  N.  Y.  Cent.,  etc.,  R.  Co.,  (Supm.  Ct. 
Snec.  T.I  44  Misc.  (N.  Y.)  540. 

11.  1.  Energy  and  Vigilance  Should  Be  Used 
in  Defense.  —  Allen  v.  McGee,  (Ind.  App.  1901) 
60  N.  E.  Rep.  460  ;  Boden  v.  Mier,  (Neb.  1904) 
98  N.  W.  Rep.  701;  Richardson  v.  Tyson,  no 
Wis.  572,  84  Am.  St.  Rep.  937. 

Kentucky  —  Duty  to  Examine  Record.  —  Under 
Ky.  Civ.  Code  Prac,  §  36,  subsec.  3,  the 
guardian  ad  litem  is  required  either  to  make 
defense,  or  report  that,  after  a  careful  examina- 


tion of  the  case,  he  is  unable  to  make  a  defense; 
and  a  mere  report  that  he  is  unable  to  make 
defense,  without  any  statement  that  he  has 
made  the  required  examination,  is  insufficient 
to  warrant  rendition  of  a  judgment  against 
the  infant.  Womble  v.  Trice,  112  Ky.  533.  See 
also  Ramsey  v.  Keith,  76  S.  W.  Rep.  142,  25 
Ky.  L.  Rep.  5(1 2. 

Defense  Must  Be  Made  by  Guardian.  —  Rice 
v.  Bolton,  (Iowa  1904)  100  N.  W.  Rep.  634. 

A  General  Denial  Must  Be  Filed  by  the  guard- 
ian ad  litem  in  Kansas  in  accordance  with  Code 
Civ.  Pro.,  §  101.  Swartwood  v.  Sage,  68  Kan. 
817. 

5.  Williams  v.  Cleaveland,  76  Conn.  426. 

6.  May  Employ  Attorney.  —  Richardson  v. 
Tyson,  no  Wis.  572,  84  Am.  St.  Rep.  937. 

May  Consent  to  Trial  at  First  Term.  —  Mc- 
Millan v.  Hunnicutt,  109  Ga.  699. 

12.  1.  Waiver  of  Notice.  —  The  five  days' 
notice  of  the  setting  of  a  case  for  trial  required 
by  Code  Civ.  Pro.  Cal.,  §  594,  as  amended  in 
1899,  may  be  waived  by  a  guardian  ad  litem. 
Granger  v.  Sherifi,  133  Cal  416. 

2.  Admissions  or  Stipulations  Cannot  Prejudice 
Infants.  — Anderson  v.  Anderson,  191  111.  100. 

4.  Compromising  Cause.  —  A  guardian  ad 
litem  has  no  power  to  settle  or  compromise 
without  the  express  sanction  of  the  court. 
Fletcher  v.  Parker,  53  W.  Va.  422. 

But  the  court  may  sanction  a  compromise 
by  the  guardian.  Williams  v.  Williams,  204 
111.  44. 

14.  5.  Court  May  Make  Guardian's  Compen- 
sation Lien  on  Property  Protected.  —  Loftis  v. 
Butler,  (Tenn.  Ch.  1900)  58  S.  W.  Rep.  886. 

Where  There  Is  No  Fund  Belonging  to  the  In- 
fant out  of  which  the  guardian  ad  litem  can  be 
compensated,  he  cannot  tax  his  compensation 
against  a  successful  complainant.  Patton  v. 
Dixon,  105  Tenn.  97. 

Standard  of  Compensation.  —  Richardson  v. 
Tyson,  no  Wis.  572,  84  Am.  St.  Rep.  937. 

Kentucky  —  Allowance  Made  by  Appointing 
Court. —  "In  many  states  of  the  Union  the 
allowance  to  a  guardian  ad  litem  is  made  by- 
the  court  wherein  the  services  were  rendered. 
But  in  this  state  it  has  been  expressly  decided 
that  the  allowance  to  a  guardian  ad  litem  for 
the  services  rendered  by  him  in  the  entire  case 
must  be  made  by  the  court  wherein  he  was 
appointed."  Staggenborg  v.  Bailey,  80  S.  W. 
Rep.  n  09,  26  Ky.  L.  Rep.  188. 

Services  and  Attorney's  Fees.  —  A  guardian  ad 
litem  may  be  allowed  for  services  and  for  attor- 
ney's fe>;>  paid  in  the  hearing.  Richardson  v. 
Tyson,  no  Wis.  572.  84  Am.  St.  Rep.  037. 

Paid  Out  of  Interest  of  Ward  and  Not  Out  of 
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15.    VI.  Termination  of  Office  —  1.  In  General.  —  See  note  i. 
2.  Right  to  Prosecute  Appeal.  —  See  note  4. 


General  Estate.  —  Brinckerhoft  v.  Farias,  52  N. 
Y.  App.  Div.  256,  affirmed  170  N.  Y.  427. 

In  New  York  a  Surrogate's  Court  has  no 
power  to  award  a  special  guardian,  even  when 
appointed  on  its  own  motion  to  represent  an 
infant  party  to  an  executor's  accounting,  any 
compensation  for  his  services  out  of  the  gen- 
eral estate  of  the  decedent,  in  excess  of  the 
costs  authorized  by  Code  Civ.  Pro.,§§  2557-2561. 
Matter  of  Robinson,  160  N.  Y.  448;  Matter  of 
Farmers'  L.  &  T.  Co.,  49  N.  Y.  App.  Div.  1  ; 
New  York  L.  Ins.,  He,  Co.  v.  Sands,  (Supm.  Ct. 
Spec.  T.)  26  Misc.  (N.  Y.)  252. 

15.  1.  Authority  Continues  until  Final  Judg- 
ment in  Cause.  —  In  Griffith  v.  Cromley,  58  S. 
Car.  448,  it  was  held  that  if  a  guardian  ad  litem 


is  appointed  for  infants  about  to  sue  for  the 
partition  of  certain  lands,  his  authority  is  not 
terminated  by  issuing  a  summons  to  the  sheriff, 
recalling  the  same  and  commencing  another 
action,  and  a  new  appointment  is  not  necessary 
for  the  second  action. 

Cannot  Receive  Payment  of  Judgment.  —  "  His 
duties  and  powers  end  with  judgment  recovered. 
He  cannot  receive  pay  of  it,  but  payment  must 
be  made  to  the  regular  guardian  or  to  the 
court."    Fletcher  v.  Parker,  53  -W.  Va.  422. 

4.  Authority  Continues  until  After  Decision  of 
Cause  on  Appeal.  —  Staggenborg  v.  Eailey,  80  S. 
W.  Rep.  1 1 09,  26  Ky.  L.  Rep.  188;  Cunningham 
v.  Davis,  175  Mass.  213. 


GUARDIAN  AND  WARD. 

By  H.  W.  Hoye. 

22.  III.  Modern  Forms  of  Guardianship,  Their  Nature  and  Origin  — 

1.  Guardianship  by  Nature  —  a.  In  WHOM  Vested  — (1)  In  Father  —  By  the 

Common  Law.  —  See  note  5. 

23.  (2)  In  Mother.  —  See  note  1. 

24.  (5)  Natural  Guardianship  over  Bastards  —  in  England.  — -  See  note  4. 

25.  b.  Controlled  by  Courts.  —  See  note  4. 

26.  C.  IS  OVER  PERSON  ONLY  —  At  Common  Law  Natural  Guardianship  Is  over 
the  Person  Only.  —  See  note  I. 

27.  See  note  6. 

2.  Testamentary  Guardianship — b.  Power  of  Appointment  —  (1) 
General  Rule.  —  See  note  1 1 . 


22.    5.  Guardian  by  Nature  —  General  Rule  — 

California.  —  Matter  of  Campbell,  130  Cal.  380. 

Indian  Territory.  —  Indian  Land,  etc.,  Co.  v. 
Shoenfelt,  (Indian  Ter.  1904)  79  S.  W.  Rep. 
134- 

Mississippi.  —  Hibbette  v.  Baines,  78  Miss. 
695- 

New  York.  —  Matter  of  Jacquet,  (Surrogate 
Ct.)  40  Misc.  (N.  Y.)  575. 

Texas.  —  Watts  v.  Lively,  (Tex.  Civ.  App. 
1901)  60  S.  W.  Rep.  676;  Heinemier  v.  Arlitt, 
29  Tex.  Civ.  App.  140. 

Canada.  —  See  In  re  Marshall,  33  Nova  Sco- 
tia, 104. 

Father  Cannot  Transfer  Custody  of  Infant. — 

Watt's  Succession,  111  La.  937. 

2!t.  1.  When  Natural  Guardianship  Passes  to 
Mother. —  Indian  Land,  etc.,  Co.  v.  Shoenfelt, 
(Indian  Ter.  1904)  79  S.  W.  Rep.  134;  Matter 
of  Brigg,  39  N.  Y.  App.  Div.  485,  affirmed  165 
N.  Y.  673  ;  Sancho  v.  Martin,  (Tex.  Civ.  App. 
1901)  64  S.  W.  Rep.  1015. 

24.  4.  Guardianship  over  Bastards  —  English 
Rule.  —  See  Re  Slater,  14  Manitoba  523. 

25.  4.  The  American  Cases.  —  A  father  who 
is  willing  to  give  his  children  a  good  home  is 
entitled  to  their  custody  although  in  the  past 
hp  may  have  been  immoral,    Com.  v.  Womels- 


dorf,  10  Kulp  (Pa.)  62.  But  compare  In  re 
McChesney,  106  Wis.  315. 

The  grandmother  of  the  infant  was  appointed 
temporary  guardian,  where  the  father  was  a 
drunkard  and  guilty  of  larceny,  and  the  mother 
was  incompetent.  Matter  of  Jacquet,  (Surro- 
gate Ct.)  40  Misc.  (N.  Y.)  575. 

A  father  will  not  be  removed  on  the  ground 
that  his  second  wife  abuses  and  ill-treats  the 
children,  where  it  appears  that  the  ill-treatment 
occurred  during  his  absence  and  without  his 
countenance.  In  re  Muench,  ti  Ohio  Cir.  Dec. 
124,  20  Ohio  Cir.  Ct.  350. 

Child's  Welfare  Cause  for  Removal.  —  Reg.  v. 
Redner,  6  British  Columbia,  73. 

Mother  May  Be  Removed  from  Guardianship 
for  Cause.  — Noel  v.  Chevrefils,  15  Quebec 
Super.  Ct.  530. 

26.  1.  Natural  Guardianship  Is  over  Person 
Only.  — Williams  v.  Cleaveland,  76  Conn.  426; 
Indian  Land,  etc.,  Co.  v.  Shoenfelt,  (Indian 
Ter.  1904)  79  S.  W.  Rep.  134. 

27.  6.  Statutory  Authority  of  Natural  Guard- 
ians. —  Indian  Land,  etc.,  Co.  v.  Shoenfelt, 
(Indian  Ter.  1904)  79  S.  W.  Rep.  134. 

11.  Divorce  Decree  Giving  Custody  of  Child  to 
Mother. — In  In  re  McChesney,  106  Wis.  315, 
it  was  said  that,  whether  or  not  the  mother 
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tiS.    Sec  note  2. 

(2)  Statutory  Modifications.  —  See  note  8. 
29.    See  note  2. 

METHOD  of  Appointment — (1)  May  Be  by  Deed  or  Will. — 

See  note  5. 

31.   ,-.  Incidents  OF  Testamentary  Guardianship.  —  See  note  3. 
89.    3.  Guardianship  by  Judicial  or  Legislative  Appointment  —  a.  General 
Power  —  (1)  Of  Chancery.  —  See  note  3. 

33.     (jj  Of  Statutory  Courts  —  Concurrent  Jurisdiction  with  Courts  of  Chancery. — 

See  notes  I,  4. 

b.  Jurisdiction  of  Particular  Court  —  (i)  Arising frotn  Ward's 
Domicil.  —  See  note  5. 

31.     What  Constitutes  Domioil  for  the  Purpose  —  Infant's  Domicil  Primarily  That  of  Father. 

-^See  note  1. 

When  Domicil  of  Mother  Determines  That  of  Infant.  —  See  note  2. 

35.  Effect  of  Removal  of  Infant  by  Guardian.  —  See  note  I. 

When  Domicil  of  Person  Standing  in  Loco  Parentis  Determines  Infant's  Domicil.  — 

See  note  2. 

When  a  Court  Has  Taken  Jurisdiction  over  a  Ward.  —  See  note  3. 

36.  (2)  Arising  from  Ward's  Ownership  of  Property  Within  furisdiction. 
—  See  note  2. 

c.  Facts  Necessary  to  Justify  Appointment.  —  See  note  6. 


had  power  in  such  case  to  appoint  a  testamen- 
tary guardian,  it  was  proper  to  consider  her 
wishes,  expressed  in  her  will,  in  determining 
the  propriety  of  appointing  as  guardian  the 
person  she  had  attempted  by  will  to  appoint. 

28.  2.  Lamar  v.  Harris,  117  Ga.  993. 

8.  The  New  York  Legislation.  —  Matter  of 
Welsh,  50  N.  Y.  App,  Div.  189. 

29.  2.  Statutes  Authorizing  Mother  to  Appoint 
Guardian  Where  Father  Dies  Without  Appointing. 
—  Laws  N.  Y.  1896,  c.  272,  §  51;  Rev.  Stat. 
Mo.  (1889),  §  5283, 

5.  Right  to  Appoint  Separate  Guardians  for 
Person  and  Estate. —  It  is  doubtful  if  a  testator 
by  his  will  can  appoint  a  guardian  of  the  estate 
of  his  child  separate  from  the  guardian  of  his 
person.  Matter  of  Brigg,  39  N.  Y.  App.  Div. 
485,  affirmed  165  N.  Y.  673.  And  see  infra, 
this  title,  41.  7. 

31.  3.  Powers  Identical  with  Those  of  Guard- 
ian Appointed  by  Court.  —  In  re  Grimes,  79 
Mo.  App.  274. 

32.  3.  Power  of  Chancery  to  Control  Guardians 
in  Performance  of  Their  Trust.  —  Pearson  v. 
Haydel,  87  Mo.  App.  495. 

33.  1.  Jurisdiction  of  Statutory  Courts  Gener* 
ally  Concurrent  with  That  of  Chancery.  — .  The 
Surrogate's  Court  is  restricted  In  its  power 
over  the  ward  and  his  property  to  the  authority 
vested  in  it  by  statute.    Matter  of  Bolton,  159 

N.  Y.  !29. 

4.  When  Chancery  Will  Supersede  Statutory 

Court.  —  Matter  of  Barry,  61  N.  J.  En.  135. 

6.  General  Guardian  Appointed  by  Court  of 
Ward's  Domicil.  —  Connell  v.  Moore,  (Kan. 
1904)  78  Pac.  Rep.  164.  See  also  Matter  of 
Taylor,  131  Cal.  180. 

Absence  of  Infant  from  8tate  of  Domieil.  —  A 
court  having  jurisdiction  by  reason  of  the  in- 
fant's domicil  can  appoint  a  guardian,  although 
the  infant  at  the  time  is  without  the  state. 
Modern  Woodmen  of  America  v.  Hester,  66 
Kan.  119. 


31.    1.  Domicil  of  Infant  Primarily  That  of 

Father.  —  Randall  v,  Wadsworth,  130  Ala.  633  ; 
Boyle  v.  Griffin,  84  Miss  41. 

2.  Removal  of  Infant  by  Surviving  Mother.  — 
Modern  Woodmen  of  America  v.  Hester,  66 
Kan.  129:  Jewell  v.  De  Blanc,  no  La.  810, 

35.  1.  Unauthorized  Removal  or  Removal  by 
Infant's  Own  Act. —  Matter  of  Kiernan,  (Surro- 
gate Ct.)  38  Misc.  (N.  Y.)  394. 

2.  When  Infant's  Domicil  Determined  by  That 
of  Persons  Acting  in  Loco  Parentis.  —  Matter  of 
Taylor,  131  Cal.  ;8o;  Jones  v.  Bowman,  (Wyo. 
1904)  77  Pac.  Rep.  439. 

Child  Living  in  Almshouse.  —  Where  the  child 
has  neither  legal  father  nor  living  mother,  and 
is  being  cared  for  at  the  county  almshouse, 
that  will  be  taken  as  his  domicil,  and  the 
appointment  of  a  guardian  by  the  court  of  that 
county  will  stand.  Louisville,  etc.,  R.  Co.  v. 
Kimbrough,  115  Kv.  51:. 

3.  Court  Appointing  Guardian  Retains  Its  Juris- 
diction Notwithstanding  Ward's  Change  of  Resi- 
dence. —  Randall  v.  Wadsworth,  130  Ala.  633; 
Matter  of  Henning,  128  Cal.  214,  79  Am,  St. 
Rep.  43. 

Where  the  jurisdiction  of  a  court  has  once 
attached,  it  will  not  be  changed  by  the  g-.tardian 
changing  his  domicil  nor  by  the  removal  of  the 
ward  s  property  to  another  state.  Netting  v, 
Strickland,  9  Ohio  Clr.  Dec.  841,  18  Ohio  Cir. 
Ct.  136. 

36.  2.  Speoial  Jurisdiction  to  Appoint  Guard- 
ian to  Administer  Ward's  Property.  —  McVaw  v, 

Shelby,  (Ky.  1903)  75  S.  W,  Rep.  227. 

Appointment  of  Tutor  ad  Hoc  Where  Property 
Interests  of  Tutor  and  Minor  Conflict.  —  Trap- 
pier v.  Birabin,  6  Quebec  Pr,  103. 

6.  A  Former  Guardian  Must  Have  Been  Re- 
moved Before  a  Successor  Can  Be  Appointed.  —  Gil- 
bert v.  Stephens,  106  Ga.  753  ;  E6tridge  v.  Rst- 
ridge,  (Ky.  1903)  76  S.  W.  Rep,  1  ioi  ;  St.  Paul 
Sanitarium  v.  Crim,  (Tex.  Civ,  App.  1905)  84 
S.  W.  Rep.  m  4. 
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37.  e.  When  Appointment  May  Be  Attacked  Collaterally.  — 
Sec  notes  4,  5. 

38.  /.  Selection  of  Guardian  —  (1)  Is  Discretionary  with  Trial 
Court.  —  See  note  1 . 

(2)  Infant' s  Welfare  Controls.  —  See  notes  2,  3. 

(3)  Parents'  Wishes.  —  See  note  4. 

39.  (4)  Preference  of  Next  of  Kin.  —  See  notes  I,  2,  3,  4,  5,  6. 

40.  (5)  Religious  Belief  of  Guardian  —  Present  Rule  in  England.  —  See  note  4. 
Rule  in  the  United  States.  —  See  note  5. 

41.  (8)  Appointment  of  Married  Women.  —  See  note  I, 
(9)  Appointment  of  Nonresidents.  — See  note  4. 


Where  There  is  a  Testamentary  Guardian.  — 

In  re  Grimes,  79  Mo.  App.  274. 

37.  4.  Appointment  by  Court  Not  Having 
Jurisdiction.  —  Modern  Woodmen  of  America  v. 
Hester,  66  Kan.  129. 

6.  Appointment  by  Court  Having  Jurisdiction. — 
In  re  Lundberg.  143  Cal.  403,  citing  15  Am.  & 
Eng.  Encyc.  of  Law  (2d  ed.)  37  :  Matter  of 
Lewis,  137  Cal.  682;  In  re  Chin  Mee  Ho,  140 
Cah  263;  Cox  v.  Boyce,  152  Mo.  376,  75  Am. 
St.  Rep.  483;  In  re  Stittgen,  110  Wis.  625. 

3§.  1.  Choice  of  Guardian  Discretionary  With 
Court. — -Matter  of  Lewis,  137  Cal.  682;  Ohms 
v.  Wroodward,  134  Mich.  596;  Chadwick  v.  Dun- 
ham, 83  Minn.  366;  Woodruff  v.  Snoover,  (N. 
J.  1900)  45  Atl.  Rep.  980;  Matter  of  Buckler, 
96  N.  Y.  App.  Div.  397. 

2.  Infant's  Welfare  Controlling  Consideration 
—  Georgia.  —  Lamar  v.  Harris,  117  Gai  9931 

Iowa.  —  Hadley  v.  Forrest)  112  Iowa  125. 
Minnesota.  —  Greenwood   v.   Greenwood,  84 
Minn.  203. 

New  York.  —  Matter  of  Burdick.  (Surrogate 
Ct.)  41  Misc.  (N.  Y.)  346;  Matter  of  Jacquet, 
(Surrogate  Ct.)  40  Misc.  (N.  Y.)  575. 

Ohio.  —  In  re  Luck,  10  Ohio  Dec.  I.  7  Ohio 
N.  P.  49. 

Washington.  —  Willet  V.  Warren,  34  Wash. 
647. 

Wisconsin.  —  hi  re  McChesney,  106  Wis.  315. 
Wyoming.  —  Jones  v.  Bowman,  (Wyo.  1904) 
77  Pac.  Rep.  4.19- 

3.  Child's  Wishes  Entitled  to  Consideration.  — 
Willet  71.  Warren,  34  Wash.  647. 

4.  Weight  to  Be  Given  to  Mother's  Wishes.  — 
Schenk's  Estate,  17  Lane.  L.  Rev.  369. 

Nonresident  Nominees  Who  Have  Not  Furnished 
Required  Bonds.  —  Matter  of  Welsh,  50  N.  Y. 
App.  Div.  189. 

39.  1.  Father  Entitled  in  Absence  of  Cause  to 
Contrary.  —  Matter  of  Campbell,  t30  Cal.  380; 
Matter  of  Salter,  142  Cal.  412:  Hibbette  v. 
Baines,  78  Miss  6o<;. 

Child  in  Custody  of  Divorced  Mother.  —  Coohs's 
Application,  1  x  Ohio  Cir.  Dec.  208,  20  Ohio  Cir. 
Ct.  47. 

Where  Parents  Have  Abandoned  Infant.  —  Com. 
v.  Klemsen,  23  Pa.  Co.  Ct.  207,  9  Pa.  Dist.  165. 

Father's  Surrender  of  Custody  by  Contract.  — 
Lamnr  V.  Harris,  117  Ga.  993. 

Where  the  Father  Gave  the  Children  to  Their 
Grandmother,  —  Fletcher  v.  Hickman,  50  W.  Va. 
244. 

2.  Mother  Preferred  Next  to  Father.  —  Edwards 
v.  Edwards,  84  Mo.  App.  552;  Matter  of  Rur- 
dicki  (Surrocate  CO  41  Misc.  (N.  Y.)  346; 
Sancho  v.  Martin,  (Tex.  Civ.  App.  1901)  64 


S.  W.  Rep  1015.  See  also  Matter  of  Van 
Loan,  142  Cal.  423. 

Mother's  Immorality  Sufficient  Cause  for  Not 
Appointing  Her.  —  Hoyle's  Succession,  109  La. 
623. 

Mother  Cannot  Alienate  Her  Right.  —  Whire 
the  father  of  the  infant  by  his  will  appointed 
a  guardian  for  his  child,  the  mother,  by  consent- 
ing to  the  probate  of  the  will,  does  not  waive 
her  right  to  object  tc  the  appointment.  Ohms 
v.  Woodward,  134  Mich.  59C. 

Where  tha  mother  abandon*  hei  tight  to  the 
guardianship,  and  a  guardian  has  been  ap- 
pointed who  binds  the  ward  to  service,  the 
mother  will  not  be  allowed  the  custody  of  the 
infant.    Phillips's  Petition,  9  Pa.  Dist.  745. 

3.  Next  to  Mother  Nearest  Relative  Preferred. 

—  Strubbe  v.  Kings  County  Trust  Co.,  60  N.  Y. 
App:  Div.  548,  affirmed  169  N   Y.  603. 

Waiver  by  Mother  —  Right  of  Grandmother.  — 
Polasek  v.  Janecek,  22  Tex.  Civ.  App.  411. 

An  Uncle  Is  Entitled  to  Appointment  as  Guard- 
ian Rather  than  a  Stepmother.  —  Heinemier  v. 
Arlitt,  29  Tex.  Civ.  App.  140. 

4.  No  Preference  as  Between  Paternal  and  Ma- 
ternal Relatives.  —  In  Louisiana  it  is  provided 
by  Civ.  Code  La.,  art.  264,  that  "  in  case  there 
shall  be  more  than  one  ascendant  in  the  ssme 
degree  in  the  direct  line,  but  of  different  sexes, 
the  tutorship  shall  be  giveh  to  the  male  "  See 
Oliver's  Succession.  (13  La.  8771 

5.  Court  Not  Bound  to  Appoint  Relative.  — 
In  re  Luck,  10  Ohio  Dec.  1,  7  Ohio  N.  P.  49. 

6.  Relative  Preferred  to  Stranger.  —  Matter  of 
Buckler,  96  N.  Y.  App.  Div.  397. 

40,  4.  English  Rule  to  Appoint  Guardian  of 
Father's  Religion.  —  But  in  In  re  Marshall)  33 
Nova  Scotia  104,  it  was  held  that  a  father  who 
has  allowed  his  daughter  to  live  with  her  aunt, 
by  whom  she  was  broueht  up  in  the  Protestant 
faith,  would  not  be  allowed  her  custody  for 
the  sole  reason  that  he  wished  her  to  adopt 
the  Roman  Catholic  faith. 

6.  No  Religious  Discrimination  in  United  States 

—  Court  Guided  by  Parent's  Wishes.  —  Mattef  of 
Jacquet,  (Surrogate  Ct.)  40  Misc.  (N.  Y.) 
575;  t M  re  Luck,  10  Ohio  Dec.  1,  7  Ohio  N.  P. 
491  JOnes  v.  Bowman.  (Wyo.  1904I  77  Pac.  Rep. 
4.1'). 

41.  1.  In  the  Indian  Territory  it  is  provided 
by  statute  (Annot.  Stat.  Ind.  Ter.  1899,  §  2382) 
that  no  married  woman  shall  be  appointed 
guardian.    Campbell  v.  Scott,  3  Indian  Ter.  462. 

4.  In  Louisiana,  since  preference  is  given 
to  male  relatives,  a  paternal  grandfather  will 
be  appointed  tutor  instead  of  a  maternal 
grandmother,  although  the  grandfather  reside 
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notes  I, 
43. 
44. 


(i  l)  Other  Considerations.  —  See  note  7. 
.    Right  of   Nomination  by  Ward 


(1)  In   General.  —  See 


See  notes  2,  3,  4. 
See  note  3. 

Mortgage  on  Tutor's  Real  Estate  as 

—  1.   By  Death  or  by  Ward's 


h.  Necessity  of  Qualification.— 

4.  New  York  Guardianship  in  Socage.  — 

5.  Louisiana  System  of  Guardianship  — 

Seourity  for  Trust.  —  See  note  8. 

4»1.    IV.  Termination  of  Guardianship 

Arrival  at  Full  Age.  —  See  note  3. 

3.  By  Marriage  of  Female  Guardian.  —  See  note  5. 
•16.    4.  By  Marriage  of  Female  Ward.  — -  See  note  2. 

48.    8.  By  Removal  from  Trust  —  b.  Jurisdiction  to  Remove  —  (2)  Of 

Probate  Courts.  —  See  note  2. 

d.  Cause  for  Removal  —  (1)  In  General.  — See  note  4. 
(2)  Removal  of  Guardian 's  Residence.  —  See  note  5. 
40.    (3)  Unfitness  of  Guardian.  —  See  notes  2,  5,  6,  8. 
(4)  Malfeasance  in  Office.  —  See  note  12. 
See  note  2. 


50. 


in  a  foreign  state.    Oliver's  Succession,  113  La. 

41.  7.  Whether  Guardianship  of  Person  and  Es- 
tate Can  Be  Separated. —  Matter  of  Buckler,  06  N. 
Y.  App.  Div.  397.  Compare  Matter  of  Brigg, 
39  N.  Y.  App.  Div.  485,  affirmed  165  N.  Y. 
673. 

Applicant's  Means.  —  The  father  is  entitled 
to  custody  of  his  child,  though  the  child  is 
living  with  his  grandparents,  who  sre  much 
more  wealthy.  Watts  v.  Lively,  (Tex.  Civ. 
App.  1 901)  60  S.  W.  Rep.  676. 

42.  1.  Right  of  Infant  to  Choose  His  Own 
Guardian.  —  White  v.  Strong,  75  Conn.  308. 

2.  State  v.  Mast,  104  Mo.  App.  3^8. 

2.  Giving  of  Bond  Essential  to  Complet 
Appointment.  —  See  Ormiston  v.  Trumbo,  77 
Mo.  App.  3T0. 

3.  Failure  of  the  Order  of  Appointment  to  Re- 
quire a  Bond  does  not  invalidate  the  appoint- 
ment.   In  re  Chin  Mee  Ho,  140  Cal.  263. 

Where  Additional  Bond  Required.  —  Where 
bond  of  a  guardian  was  fixed  by  surrogate 
before  the  letters  of  guardianship  were  issued, 
and  it  appeared  afterwards  that  it  was  the  duty 
of  the  surrogate  to  require  an  additional  bond, 
it  was  held  that  the  giving  of  such  additional 
bond  was  not  a  condition  precedent  to  the  right 
of  the  guardian  to  maintain  an  action,  the  sole 
object  of  which  was  the  protection  of  the  in- 
fant.   Van  Zandt  1:  Grant,  175  N.  Y.  150. 

4.  Compare  Brian  v.  Bonvillain,  52  La.  Ann. 
1704- 

44.  3.  See  Hickey  v.  Dixon,   (Supm.  Ct. 
Spec.  T.)  42  Misc.  (N.  Y.)  4. 

8.  Tacit  Mortgage  on  Tutor's  Real  Estate.  — 

Manson's  Succession,  51  La.  Ann.  130. 

45.  3.  Louisiana  —  Emancipation  of  Ward.  — 

Lee's  Emancipation,  105  La.  254;  In  re  Begue, 
107  La.  744.  See  also  the  title  Infants,  vol. 
16,  p.  262. 

Effect  of  Emancipation  in  State  of  Domicil.  — 

Memphis  Trust   Co.   v.   Blessing,    103  Tenn. 

237- 

5.  Termination  of  Guardianship  of  Feme  Sole 
by  Marriage.  —  Fowler  v.  McLaughlin,  131  N. 

Car.  209. 

In  Louisiana.  —  Marinovich's  Succession,  105 
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La.  106;  Jewell  v.  De  Blanc,  110  La.  810; 
Carbajal's  Succession,  11 1  La.  944. 

46.  2.  Marriage  to  Adult  Terminates  Guard- 
ianship. —  Read  v.  Henderson,  (Tex.  Civ.  App. 
1900)  57  S.  W.  Rep.  78. 

In  Louisiana  it  would  seem  to  depend  upon  the 
question  whether  the  guardian's  consent  had 
been  secured.    Guillebert  v.  Grenier,  107  La.  614. 

48.  2.  Jurisdiction  of  Statutory  Court  to 
Remove  Guardian.  —  Estridge  v.  Estridge,  (Ky. 
1903)  76  S.  W.  Rep.  1101. 

4.  Must  Be  Definite  Cause  for  Removal.  — 
Lesko's  Estate,  10  Kulp  (Pa.)  177;  Polasek  v. 
Janecek,  22  Tex.  Civ.  App.  411.  See  also  Fitz 
Allan  v.  Rieutord,  5  Quebec  Pr.  387. 

Change  of  Religion  by  Testamentary  Guardian 
Cause  for  Removal.  —  F.  v.  F.,  (1902)  1  Ch.  688, 
71  L.  J.  Ch.  415. 

5.  Removal  from  Jurisdiction  of  Supervising 
Court.  —  Mahan  v.  Steele,  109  Ky.  31. 

49.  2.  Immorality  of  Character.  —  The  im- 
morality of  a  father  will  not  justify  his  re- 
moval unless  the  acts  which  are  complained  of 
are  very  generally  known  and  discussed.  St. 
Pierre  v.  Tucker,  18  Quebec  Super   Ct.  451. 

5.  Insanity  or  Other  Incapacitating  Illness.  — 
Stansbrough's  Tutorship,  51  La.  Ann.  1324. 

6.  Insolvency. — ■  St.  Pierre  v.  Tucker,  18  Que- 
bec Super.  Ct.  45  1 . 

8.  Hostility  of  Interests  Between  Guardian  and 
Ward.  — Voliva  v.  Mdffitt,  30  Ind.  App.  225: 
Mansfield's  Estate,  206  Pa.  St.  64. 

12.  Acts  Held  Not  to  Justify  Removal.  —  The 
decision  of  a  guardian  not  to  appeal  from  a 
judgment  adverse  to  bis  wards  is  not  sufficient 
ground  for  his  removal,  where  his  refusal  to 
appeal  was  due  to  his  conviction  that  such  a 
proceeding  would  be  unwise.  Kester  v.  Alexan- 
der, 47  W.  Va.  329. 

When  a  guardian  has  once  been  appointed, 
he  will  not  be  removed  at  the  request  of  another 
applicant  no  nearer  in  kinship,  merely  because 
the  applicant  lives  in  a  city  where  the  schools 
are  better  than  in  the  country  where  the  guard- 
ian resides.  Woodruff  v.  Snoover,  (N.  J.  1900) 
45  Atl.  Rep.  980. 

50.  2.  Neglect  to  Keep  and  File  Accounts.  — 
Mahan  v.  Steele,  109  Ky.  31. 
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50.  V.  Powers  and  Duties  of  Guardian  —  1.  As  to  Person  —  a.  When 
Guardianship  Extends  to  Person.  —  See  note  6 

51.  b.  Right  to  Custody  of  Ward.  —  See  note  i. 

52.  c.  Right  to  Alter  Ward's  Domicil.  —  See  notes  3,  4. 

53.  d.  Right  to  Consent  to  Marriage,  Adoption,  or  Enlistment. 

—  See  note  1. 

Right  to  Bind  Out  Ward  as  Apprentice.  —  See  note  2. 

2.  As  to  Estate  —  a.  General  Nature  of  Guardian's  Interest. 

—  See  note  3. 

54.  See  notes  1,  2. 

b.  Guardian's  Right  to  Possession  —  (i)  In  General.  — Set 

note  3. 

55.  (2)  Right  to  Invest  Funds.  —  See  note  2. 

c.  To  Collect  and  Settle  Choses  in  Action.  —  See  note  4. 

56.  d.  To  Bring  and  Defend  Suits  —  (1)  To  Bring  Suits. — See 
note  1. 

e.  To  Sell  Personal  Estate.  —  See  note  6. 

57.  See  note  1. 

/.  To  Sell  Real  Estate  —  (1)  Guardian  Has  No  Inherent  Poiver 
to  Sell  Real  Estate.  —  See  note  2. 

No  Inherent  Power  to  Make  Contract  of  Sale.  — -  See  note  3. 
59.    (4)  Pozuer  by  Order  of  Court  —  (c)  Causes  Justifying  Sale.  —  See  note  I. 
(d)  What  Interest  May  Be  Sold.  — ■  See  note  4. 


50.  6.  Guardianship  over  Orphan.  —  Palin  v. 
Voliva,  158  Ind.  380. 

51.  1.  Court  Not  to  Be  Influenced  hy  Mere 
Whim  of  Infant.  —  Palin  v.  Voliva,  158  Ind.  380. 

52.  3.  Guardian  Cannot  Change  Ward's  Domi- 
cil from  One  State  to  Another.  —  Randall  v.  Wads- 
worth,  130  Ala.  633;  Matter  of  Henning,  128 
Cal.  214,  79  Am.  St.  Rep.  43. 

4.  Right  of  Testamentary  Guardian  to  Change 
Ward's  Domicil. —  Matter  of  Kiernan,  (Surrogate 
Ct.)  38  Misc.  (N.  Y.)  394. 

5J{.  1.  Marriage. —  In  Louisiana  the  marriage 
of  the  ward  without  the  consent  of  her  guardian 
will  prevent  the  ward  from  obtaining  a  decree 
of  emancipation.  Guillebert  v.  Grenier,  107  La. 
614. 

2.  Power  to  Apprentice  Ward.  —  See    Ide  v. 

Brown,  178  N.  Y.  26. 

3.  Special  Trusts  Not  Included  in  Guardian's 
Control.  —  Hallinan  v.  Hearst,  133  Cal.  645. 

5  4.    1.  Naked  Power  Not  Coupled  with  Interest. 

—  See  Judson  v.  Walker,  155  Mo.  166. 

2.  A  Testamentary  Guardian  Is  Entitled  to  Re- 
ceive the  Rents  and  Profits  of  Property  unless  the 
testalor  has  otherwise  provided.  In  re  Helyar, 
(1902)  1  Ch.  391,  71  L.J.  Ch.2C9,  85  I..  T.  N.  S. 
627,  so  W.  R.  285. 

3.  Guardian  Entitled  to  Possession  of  Ward's 
Estate.  —  Morris  Baumgardner,  97  Md.  534; 
Shippers'  Compress,  etc.,  Co.  v.  Davidson,  35 
Tex.  Civ.  App.  558. 

Right  of  Guardian  to  Funds  Held  hy  Court  to 
Credit  of  Ward. —  Re  Harrison,  18  Ont.  Pr.  303, 
following  Re  Smith,  18  Ont.  327,  and  distin- 
guishing Huggins  v.  Law,  14  Ont.  App.  383, 
and  Hnnrahan  ":.  Hanrahan,  19  Ont.  396. 

55.  2.  Sending  Ward's  Funds  Out  of  State.— 
In  Kentucky  a  guardian  desiring  to  be  released 
from  his  trust  turned  over  to  another  the  prop- 
erty of  his  ward,  consisting  of  notes  secured  by 
a  lien  upon  Tennessee  lands.     The  successor 


died  insolvent  and  the  original  guardian  was 
held  liable  on  the  ground  that  without  authoriza- 
tion by  the  court  he  sent  the  ward's  funds  out 
of  the  state.  Selph  v.  Burton,  (Ky.  1902)  68 
S.  W.  Rep.  407. 

4.  Guardian's  Right  to  Collect  and  Settle  Choses 
in  Action,  —  Mosebach  v.  Hess,  16  Montg.  Co. 
Rep.  (Pa.)  16,  13  York  Leg.  Rec.  (Pa.)  123. 

56.  1.  Guardian's  Right  to  Sue.  —  Williams  z\ 
Cleaveland,  76  Conn.  426;  Elder  v.  Adams,  180 
Mass.  303;  Stewart  v.  Sims,  112  Tenn.  296. 
See  also  Supreme  Council,  etc.,  v.  Nidelet,  85 
Mo.  App.  283. 

Action  on  Predecessor's  Bond. —  Van  Zandt  v. 
Grant,  175  N.  Y.  150. 

6,  Guardian  May  Sell  Personal  Property  With- 
out Order  of  Court. —  Schmidt  v.  Shaver,  196  111. 
115,  89  Am.  St.  Rep.  250,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  56;  Schmidt  v. 
McBean,  98  III.  App.  421,  citing  15  Am.  and 
Enc.  Encyc.  of  Law  (2d  ed.)  56. 

57.  I.  Statutes. —  Brown  v.  Fidelity,  etc.,  Co., 
98  Tex.  55. 

2.  Special  Grant  of  Power  Essential  to  Authorize 
Sale  of  Real  Estate.  —  Bush  v.  Coomer,  (Ky. 
1902)  69  S.  W.  Rep.  793  ;  De  Armit  r.  Milnor, 
20  Pa.  Super.  Ct.  369.  See  also  Morse  v. 
Hinckley,  124  Cal.  154. 

3.  Guardian  Cannot  Contract  to  Sell  Real  Estate 
Unless  Legally  Authorized. — Le  Roy  v.  Jacobosky, 
136  N.  Car.  456,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  57. 

5!>.  1.  Grounds  on  Which  Sale  May  Be  Ordered. 
—  Williams  v.  Clarke,  82  N.  Y.  App.  Div.  199; 
Amnions  v.  Ammons,  50  W.  Va.  390. 

The  ward's  real  estate  can  be  sold  only  for 
the  education  and  support  of  the  ward  or  for 
reinvestment.    Leet  v.  Gratz,  92  Mo.  App.  422. 

4.  Caution  Will  Be  Exercised  to  Protect  Ward's 
Interest. —  Siler  v.  Archer,  (Ky.  1904)  82  S.  W. 
Rep.  256. 
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00.  (e)  Requisites  of  Valid  Sale.  —  See  note  3. 

01.  See  note  1. 

69.  See  notes  [,  2,  3*  4. 

Oil.  (f)  Sale  Cannot  Be  Collaterally  Attacked  for  Mere  Irregularities  of  Procedure.  —  See 
note  4. 

01.  (g)  Obligations  and  Rights  of  Purchaser. —  See  notes  I,  2,  3,  4,  5,  6,  7- 

0«5.  But  a  Bona  Fide  Purchaser  from  the  Vendee.  — ■  See  note  1. 

The  Purchaser  May  Refuse  to  Complete  the  Sale.  —  See  note  2. 

GO.  (hj  Ratification  of  Sale  by  Ward.  —  See  note  I. 


60.  3.  Sale  by  One  Guardian  Where  Former 
Guardian   Has   Not  Been  Removed  Is  Void.  — 

St.  Paul  Sanitarium  v.  Crim,  (Tex.  Civ.  App. 
1905)  84  S.  W.  Rep.  11 14. 

Wara  Must  Be  Alive  at  Time  of  Sale.  —  Matter 
of  Livermore,  132  Cal.  99,  84  Am.  St.  Rep. 
37- 

61.  1.  Proper  Sale  Bond  Requisite.  —  Krei- 
mendahl's  Estate,  17  Pa.  Super.  Ct.  496;  Krei- 
mendahl  v.  Neuheuser,  8  Pa.  Dist.  558,  30 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  60. 

Bond  Not  Essential.  —  Hughes  v.  Goodale,  26 
Mont.  93,  91  Am.  St.  Rep.  410. 

62.  1.  Oath.  —  This  oath  is  a  prerequisite  to 
a  valid  sale,  and  an  oath  by  the  attorney  of  the 
guardian  will  not  be  sufficient.  Levara  v.  Mc- 
Neny,  (Neb.  1904)  98  N.  W.  Rep.  679. 

2.  Order  of  Court  Essential. —  Hut  a  sale  of  real 
estate  is  void  although  ordered  by  the  court, 
where  the  court  did  not  have  jurisdiction  over 
the  land.  Beezley  v.  Phillips,  (C.  C.  A.)  117 
Fed.  Rep.  105. 

3.  A  Private  Sale  to  Pay  Debts  is  absolutely 
void  under  the  Louisiana  statutes.  Blair  v. 
Dwyer,  110  La.  332. 

Fraud  to  Misrepresent  Sale  as  Made  for  Cash.  — 
Compare  Stroud  v.  Hawkins,  28  Tex.  Civ.  App. 
321. 

Inadequacy  of  Price. —  Where,  after  land  had 
been  sold  by  the  guardian  by  order  of  the  court, 
another  bidder  offered  a  greater  sum  than  had 
been  received,  it  was  held  proper  for  the  court 
to  order  a  resale.  McCallum  v.  Chicago  Title, 
etc.,  Co.,  203  111.  142. 

Waiver  of  Advertisement.  —  Hieattv.  Schmidt, 
(Ky.  1905)  84  S.  W.  Rep.  740. 

4.  Report  and  Confirmation  of  Sale. —  Morrow  v. 
James,  69  Ark.  530  ;  Kreimendahl  v.  Neuheuser, 
8  Pa.  Dist.  558,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
60;  Kreimendahl's  Estate,  17  Pa.  Super.  Ct. 
496. 

Sale  Lacking  in  Legal  Requirement  Validated 
hy  Confirmation.  —  Lenow    v.    Arrington,    11 1 

Tenn.  720. 

63.  4.  Mere  Irregularities  of  Procedure  Not 
Ground  for  Collateral  Attack  —  California.  — 
Asher  v.  Yorba,  125  Cal.  513. 

Illinois.  —  Field  v.  Peeples;  180  111.  376. 

Missouri.  —  Cox  v.  Boyce,  152  Mo.  576,  75 
Am.  St.  Rep.  483- 

Nebraska. —  Hyatt  v.  Anderson,  (Neb.  1903) 
96  N.  W.  Rep.  620. 

Texas.  —  Greer  v.  Ford,  31  Tex.  Civ.  App. 
389  :  Taffinder  v.  Merrell,  95  Tex.  95,  93  Am. 
St.  Rep.  814. 

As  to  Fraud  in  Sale. —  See  Frazier  v.  Jeakins, 
64  Kan.  615. 

61.  l.How  Far  Maxim  Caveat  Emptor  Ap- 
plies.—  Cooper  v.  Burns,  133  Fed.  Rep.  398; 


Dorfliitzer  r>.  German  Sav;,  etc.,  Soc,  23  Wash. 
132- 

Where  a  Guardian  Was  Appointed  by  a  Court 
Without  Jurisdiction  ami  by  an  older  from  that 
court  sold  his  ward's  interest  in  some  land,  the 
deed  of  the  guardian  Was  held  void  not  only 
against  the  purchaser,  but  against  his  grantee. 
Conncll  v.  Moore,  (Kan.  1904)  78  Pac.  Rep.  164. 

2.  Ward  Required  to  Bo  Equity. —  See  Foreman 
v.  Hinchcliffe,  106  La.  223 ;  Taffinder  v.  Mer» 
rell,  95  Tex.  95,  93  Am.  St.  Rep.  814. 

3.  Purchaser  Not  Bound  to  Inquire  into  Irregu- 
larities Not  Appearing  of  Record. —  Weil  v. 
Schwartz,  51  La.  Ann.  1547. 

A  vendee's  good  faith  is  not  impugned  be- 
cause of  the  fact  or  the  probability  that  a  careful 
examination  of  the  conveyance  records  would 
have  disclosed  the  nullity  of  the  vendor's  title. 
Blair  v.  Dwyer,  no  La.  332. 

4.  Purchaser  Need  Not  Inquire  into  Application 
of  Purchase  Money. —  Boyer  v.  East,  167  N.  Y. 
S,8o,  76  Am.  St.  Rep.  290  ;  Amnions  v.  Amnions, 
50  W.  Va.  390. 

5.  Where  Purchaser  Has  Actual  Knowledge  of 
Defects.  —  Smith  v.  May,  (Ky.  1902)  70  S.  VV. 
Rep.  199;  Rocques  v.  Levecque,  110  La. 
306. 

Grantor  Attorney  in  Fact  of  Grantee.  —  A  pur- 
chaser is  charged  with  all  the  knowledge  of  his 
grantor,  when  the  grantor  is  the  attorney  in 
fact  of  the  purchaser.  La  Dow  v.  North  Ameri- 
can Trust  Co.,  113  Fed.  Rep.  13. 

6.  Where  Purchaser  Guilty  of  Collusion.  — 
Parker  v.  Bowers,  (Tex.  Civ.  App.  1904)  84 
S.  W.  Rep.  380. 

7.  Purchase  Price  Must  Be  Paid  in  Cash.  —  A 
failure  to  pay  the  purchase  price  will  render  the 
vendee  liable  to  the  ward,  although  ten  years 
have  elapsed  since  the  sale.  Rocques  v.  Le- 
vecque, no  La.  306. 

65.  1.  Bona  Fide  Purchaser  from  Vendee.  — 
Blair  v.  Dwyer,  no  La.  332;  Foreman  v.  Hinch- 
cliffe, 106  La.  225. 

Innocent  Assignee  of  Mortgage  Given  by  Guard- 
ian.—  Hutchinson  v.  McCarron,  9  Ohio  Cir. 
Dec.  593,  17  Ohio  Cir.  Ct.  500. 

2.  When  Purchaser  May  Refuse  to  Complete 
Sale.  —  When  a  deed  by  a  guardian  to  defend- 
ant, conveying  a  right  of  way  over  the  ward's 
land,  contained  a  provision  reserving  a  .right 
of  way  to  the  ward  over  the  land  conveyed, 
which  reservation  did  not  appear  in  the  order 
of  the  court  ordering  such  sale,  it  was  held  that 
the  purchaser  could  not  object,  since  he  re- 
ceived substantially  everything  for  which  he 
contracted.  Porter  v.  Kansas  City,  etc.,  Con- 
necting R.  Co.,  103  Mo.  App.  422. 

66.  1.  A  Void  Sale  is  not  binding  upon  the 
ward  even  though  he  receive  the  consideration 
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69. 
70. 

71. 

73. 

note  6. 


(i)  Sale  to  Guardian.  —  See  notes  2,  3. 

g.  Fo  Purchase  Real  Estate  — -  in  the  united  states.  —  See  note  4. 

h.  To  Lease  Real  Estate.  —  See  note  5. 
See  note  1.  ♦ 

/  To  Mortgage  Real  Estate.  —  See  notes  4,  5. 
See  note  1. 

k.  To  Make  Contracts.  —  See  note  2. 
See  note  1. 

/.  To  Release  or  Waive  Ward's  Rights.  —  See  notes  1,  3. 
m.  To  Make  Election  for  Ward.  —  See  note  4. 
n.  To  Arbitrate  or  Compromise  Disputed  Claims.  —  See 


arising  from  the  sale.  Hobbs  v.  Nashville,  etc., 
R.  Co.,  122  Ala.  602,  82  Am.  St.  Rep.  103. 

Gti.  2.  Purchase  by  Guardian.  —  Cooper  v. 
Burrs,  133  Feci.  Rep.  398;  Manion  v.  Conley, 
(Ky.  1900)  69  S.  \V.  Rep.  1  1  ;  Brown  v.  Fischer, 
77  Minn.  1  ;  Munsell  v.  Munsell,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.;  185. 

A  guardian  cannot  exercise  the  power  of  sale 
contained  in  a  mortgage  executed  to  the  guard- 
ian by  the  ward,  and  purchase  the  mortgaged 
property  at  the  sale,  even  though  the  power  of 
sale  was  given  before  he  became  the  guardian. 
Horton  v.  Maine,  22  R.  I.  126. 

Sale  to  Guardian's  Attorney  Held  Void.  —  Parker 
v.  Bowers,  (Tex.  Civ.  App.  1904)  84  S.  W. 
Rep.  380. 

Guardian  in  Socage  with  an  Interest  May  Pur- 
chase. —  Boyer  v.  East,  161  N.  Y.  580,  76  Am. 
St.  Rep.  290. 

3.  Sale  Voidable  Though  There  Was  No  Fraud- 
ulent Intent.  —  Goodell  v.  Goodell,  173  Mass. 
1 40. 

When  Sale  Not  Set  Aside.  —  Although  a  sale  by 
a  guardian  to  his  wife  is  suspicious,  yet  where 
it  appears  to  the  court  that  such  a  sale  was  an 
advantageous  one  to  the  ward,  it  will  not  be 
set  aside,  especially  where  the  suit  Was  insti- 
tuted twenty-six  years  after  the  sale  and  long 
after  the  ward  became  of  age.  Strauss  v. 
Bendheim,  162  N.  Y.  469. 

US.  4.  Rule  in  United  States.  —  Ingram  v. 
Heintz,  112  La.  496;  Matter  of  Decker,  (Surro- 
gate Ct.)  37  Misc.  (N.  Y.)  327;  Matter  of  Bol- 
ton, 159  N.  Y.  129;  Scheib  v.  Thompson,  23 
Utah  564. 

In  Alabama  the  guardian  may  invest  his  ward's 
funds  in  real  estate,  taking  title  to  the  ward, 
but  he  is  liable  to  the  ward  for  loss  sustained 
by  failure  or  defect  of  title.  Scott  v.  Reeves, 
131  Ala.  6 12. 

5.  Guardian's  Power  to  Make  Leases.  —  Jackson 
v.  O'Rorke,  (Neb.  1904)  98  N.  W.  Rep.  1068. 

Guardian  Cannot  Lease  Land  for  Development  of 
Oil  Deposits. —  Haskell  v.  Sutton,  53  W.  Va. 
206. 

69.    1.  The  Death  of  a  Natural  Guardian 

terminates  a  lease  of  the  ward's  land.  Maxwell 
f.  Urban,  22  Tex.  Civ.  App.  565. 

4.  Implied  Authority. — Although  a  court  may 
brder  a  sale  of  land,  it  has  no  implied  power  to 
order  the  guardian  to  mortgage  the  ward's  prop- 
erty, and  an  order  to  that  effect  is  void.  David- 
son v.  Wampler,  so  Mot-t.  61. 

5.  Extent  of  Power  to  Mortgage.  -  -  In  Howard 
r.  Bryan,  133  Cal.  257,  the  guardian  attempted 
It)  mortgage  the  interest  of  five  minors  to  se- 
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cure  a  sum  in  excess  of  their  aggregate  indebt- 
edness, and  this  it  was  held  could  not  be  done. 

7©.  1.  Mortgage  Cannot  Be  Collaterally  At- 
tacked. —  Chase  v.  Brown,  22  Pa.  Co.  Ct.  598. 

2.  Contracts  by  Guardian  —  California. — Mc- 
Kee  v.  Hunt,  142  Cal.  526;  Morse  v.  Hinckley, 
124  Cal.  154. 

Indiana.  —  Hall  v.  Ferguson,  24  Ind.  App.  532. 

Kentucky.  —  Moore  v.  Metz,  (Ky.  1903)  72 
S.  W.  Rep.  294. 

Michigan.  —  Lothrop  v.  Duffield,  134  Mich. 
485- 

Montana.  —  Davidson  v.  Wampler,  29  Mont. 
67,  citing  15  Am.  and  Eng.  Encyc.  of  Law; 
(2d  ed.)  70. 

Neiv  Jersey.  —  Gallagher  v.  McBride,  66  N. 
J.  L.  360. 

New  York.  —  Ide  v.  Brown,  178  N.  Y.  26, 
quoting  15  AM.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  70  ;  Murphy  v.  Holmes,  87  N.  Y.  App.  Div. 
366. 

North  Carolina.  —  Le  Roy  v.  Jacobosky,  136 
N.  Car.  443. 

North  Dakota.  —  Shepard  v.  Hanson,  9  N. 
Dak.  249. 

Utah. — •  Andrus  v.  Blazzard,  23  Utah  246, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
70. 

In  Quebec  a  tutor  to  minors  has  no  power  to 
create  an  obligation  binding  on  such  minors, 
by  the  mere  acknowledgment  of  an  indebtedness 
oh  their  part. made  by  him,  nor  the  promise 
made  by  him  on  their  part  to  pay  the  amount 
of  such  indebtedness.  Nash  v.  Jordoin,  15 
Quebec  Suner.  Ct.  70. 

71.  1.  In  re  Mason,  (Neb.  1903)  94  N.  W. 
Rep.  900  ;  McCoy  v.  Lane,  66  Neb.  847. 

In  North  Carolina  a  guardian  who  held  stock 
for  his  ward  in  an  insolvent  bank  authorized 
the  trustees  to  borrow  money  to  pay  the  liabili- 
ties, and  this  agreement  was  held  binding  upon 
the  wards.  Hanover  Nat.  Bank  v.  Cocke,  127 
N.  Car.  467. 

72.  1.  Guardian  Cannot  Bind  Ward  by  Admis- 
sions Contrary  to  His  Interest. —  Knights  Tem- 
plars, etc.,  L,  Indemnity  Co.  v.  Crayton,  209  111. 
563,  ci'txng  15  AM.  and  Eng.  Encyc.  of  La\v 
(2d  ed.)  71. 

Guardian  Cannot  Bind  His  Colleague  by  Admis- 
sions. —  Davis  v.  Benll,  21  Tex.  Civ.  App.  183. 

3.  Cannot  Ratify  Unauthorized  Disposition  of 
Ward's  Lands. —  Hobbs  v.  Nashville,  etc.,  R.  Co., 
122  Ala.  602,  82  Am.  St.  Rep.  103. 

4.  Election  of  Remedies  Prejudicial  to  Ward.  — 
Mitchell  v.  Rice,  132  Ala.  120. 

6.  Guardian's  Power  to  Compromise  Claims.  — 


7:1  89 


g  ///j  A7)//i  iV  /i  tv/;  j  a5/?. 


Vol.  xv 


73.    Sec  note  i. 

VI.  Rights  and  Duties  Arising  from  Relation  of  Guardian  and 
Ward  —  1.  Obligations  of  Guardian  —  a.  To  Ward  —  (i)  Generally — Measure 
of  Care  Required. —  Sec  note  5. 
71.    See  notes  1,2,  3. 

7  Si.    (2)  Is  under  Trust  Obligations.  — See  notes  3,  4,  5. 
70.    See  note  I. 

(3)  Estoppel  to  Deny  His  Appointment  or  His  Acts  Thereunder.  — 
See  note  2. 

7S.    b.  To  THIRD  PERSONS  —  (3)  For  Necessaries  Furnished  to  Ward. 

—  See  notes  6,  7. 

79.  See  note  1. 

80.  3.  Remedies  of  Ward — a.  Ward's  Right  of  Action  Against 
GUARDIAN  —  (2)  Upon  Termination  of  Guardianship.  —  See  note  2. 

(3)  Incidents  of  Ward' s  Right  of  Action  —  (a)  What  Constitutes  Conversion. 

—  See  note  4. 

81.  (b)  Ward's  Right  of  Election  in  Case  of  Conversion  or  Misuse  of  Funds.  —  See 

notes  I,  2. 

82.  (0)  Statute  of  Limitations.  —  See  notes  I,  2. 


—  Malpass  v.  Graves,  1 1 1  Ga.  743.  But  see 
Davis  v.  Beall,  32  Tex.  Civ.  App.  406. 

Statute  Requiring  Approbation  of  Court.  — 
Davis  v.  Beall,  21  Tex.  Civ.  App.  183  ;  Bunnell 
v.  Bunnell,  111  Ky.  566. 

A  guardian  has  no  right  to  accept  less  than 
the  face  value  of  promissory  notes,  even  when 
paid  before  maturity.  Browne  v.  Fidelity,  etc., 
Co.,  98  Tex.  55. 

73.  1.  Compromise  Must  Be  Bona  Fide. — 
Berdon  v.  Milwaukee  Mut.  L.  Ins.  Co.,  136 
Mich.  396. 

5.  Measure  of  Diligence  and  Care  Required  of 

Guardian  —  Alabama.  —  Scott  v.  Reeves,  131 
Ala.  612. 

Missouri.  —  Taylor  v.  Kellogg,  103  Mo.  App. 
258  ;  Pearson  v.  Haydel,  87  Mo.  App.  495.  _ 

New  Jersey.  —  Kidder  v.  Houston,  (N.  J. 
19001  47  Atl.  Rep.  336. 

New  York.  —  Matter  of  Nowak,  (Surrogate 
Ct.)  38  Misc.  (N.  Y.)  713;  Matter  of  Terry, 
(Surrogate  Ct.)  31  Misc.  (N.  Y.)  477;  Otto  v. 
Van  Riper,  164  N.  Y.  536,  79  Am.  St.  Rep.  673. 

74.  1.  Guardian  Must  Manage  Ward's  Estate 
Himself.  —  A  guardian  is  not  protected  if  he 
turns  over  the  funds  of  the  ward  to  a  foreign 
guardian  unless  he  has  an  order  of  the  court 
directing  him  to  do  so.  Banning  v.  Gotshall, 
62  Ohio  St.  210. 

2.  Measure  of  Diligence  Required  in  Collecting 
Assets.  -  Short  v.  Mathis,  107  Ga.  807. 

3.  M  asure  of  Care  Required  in  Making  Invest- 
ments. —  A  guardian  is  not  liable  for  money 
lost  through  the  failure  of  a  savings  bank  in 
which  he  had  kept  his  ward's  money  for  six 
months.    h>  re  Grammel,  120  Mich.  487. 

75.  3.  Where  the  Guardian  Is  Life  Tenant 
of  an  estate  with  the  reversion  in  the  wards, 
the  guardian  cannot  give  her  consent  on  behalf 
of  the  wards  to  a  sale  of  the  property.  Ream 
v.  Wolls.  61  Ohio  St.  131. 

4.  Matter  of  Terry,  (Surrogate  Ct.)  31  Misc. 
(N.  Y.)  477- 

Statute  Allowing  Ward  to  Engage  in  Business. 

—  Ullmer  v.  Fitzgerald,  10C  Ga.  815. 

6.  Guardian  Must  Account  to  Ward  for  Profits. 

—  Rogers  v.  Dickey,  117  Ga.  819. 


Commissions  for  Loaning  Ward's  Money.  — The 

guardian  wiy  not  be  compelled  to  account  to 
the  ward  for  commissions  paid  him  for  loaning 
the  ward's  money.  Townsend  v.  Stern,  (Iowa 
1904)  99  N.  W.  Rep.  570. 

76.  1.  Land  Purchased  Held  in  Trust  for 
Ward.  —  Ingram  v.  Heintz,  112  La.  496;  Kidder 
v.  Houston,  (N.  J.  1900)  47  Atl.  Rep.  336. 

Husband  of  Guardian  Cannot  Purchase  Ward's 
Real  Estate.  —  Frazier  v.  Jeakins,  10  Kan.  App. 
558,  reversed  64  Kan.  615. 

2.  Estoppel  to  Deny  Appointment.  —  Griffin  v. 
Collins,  122  Ga.  102. 

7§.  6.  Guardian  Not  Personally  Liable  for 
Necessaries  Furnished  to  Ward  Without  His  Order. 
—  Strubbe  v.  Kings  County  Trust  Co.,  60  N.  Y. 
App.  Div.  548,  affirmed  169  N.  Y.  603;  Pinnell 
v.  Hinkle,  54  W.  Va.  119.  See  also  Leach  v. 
Williams,  30  Ind.  App.  413. 

7.  Liability  of  'Guardian  in  His  Fiduciary  Ca- 
pacity. —  Murphy  -'.  Holmes,  87  N.  Y.  App. 
Div.  366;  Heery's  Estate,  10  Kulp  (Pa.)  134. 

79.  1.  Maintenance  at  Father's  Request  — 
Payment  Out  of  Ward's  Estate.  —  Fitzsimmons  v. 
Fitzsimmons,  81  Mo.  App.  604. 

§0.  2.  Ward's  Right  of  Action  upon  Termina- 
tion of  Guardianship. —  State  v.  Stockwell,  28  Ind. 
App.  530. 

4.  Surrender  of  Note  to  Maker.  —  Where  a 
guardian  delivers  a  note  belonging  to  the  estate 
of  his  ward  to  the  maker,  the  presumption  is  that 
he  has  been  paid  and  his  sureties  are  liable  for 
full  value.  Lincoln  Trust  Co.  v.  Wolff.  91  Mo. 
App.  133- 

81.  1.  Ward's  Right  of  Election.  —  Rogers  v. 
Dickey,  117  Ga.  819;  Manson  v.  Simplot,  119 
Iowa  94  ;  Matter  of  Terry,  (Surrogate  Ct.)  31 
Misc.  (N.  Y.)  477. 

2.  Ward  Cannot  Assert  Inconsistent  Claim.  — 
Manion  v.  Conley,  (Ky.  1900)  59  S.  W.  Rep.  ix. 

§2.  1.  Statute  of  Limitations  Begins  to  Run 
at  Ward's  Majority  — ■  Indiana.  —  Wilkinson  v. 
Wilkinson,  33  Ind.  App.  540. 

Minnesota. —  Hanson  v.  Swenson,  77  Minn.  70. 

New  York.  —  Libby  v.  Van  Derzee.  80  N.  Y. 
App.  Div.  494,  affirmed  176  N.  Y.  591  ;  Matter 
of  Lewis,  (Surrogate  Ct.)  36  Misc.  (N.  Y.)  741. 
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83.  b.  Right  of  Following  His  Property  into  Estate  of  Guard- 
ian. —  See  note  i. 

c.  Right  to  Reclaim  His  Property  from  Third  Persons.  —  See 
notes  3  4. 

84.  See  notes  1,  2. 

e.  Ratification  or  Laches  by  Ward.  —  See  notes  7,  9. 

85.  4.  Liabilities  of  Ward  —  a.  To  Guardian  —  (2)  After  Termination 
of  Guardianship.  —  See  note  3. 

b.  TO  THIRD  PARTIES  —  A  Judgment  Against  the  Guardian.  —  See  note  8. 

5.  Contracts  Between  Guardian  and  Ward  —  a.  During  Ward's  Min- 
ority. —  See  note  9. 

86.  c.  After  Majority  and  Settlement.  —  See  note  3. 

87.  VII.  Accounting  by  Guardian — 1.  To  Whom  Made  —  a.  To  Ward 
—  (1)  Ward's  Right  to  Settle  Account.  — See  note  3. 

88.  (2)  Suspicion  Attaching  Thereto.  —  See  note  1. 

(3)  Confirmation  by  Long  Acquiescence.  —  See  note  2. 

89.  b.  To  Succeeding  Guardian.  —  See  notes  1,  2. 

90.  c.  To  COURT  —  (1)  What  Court  Has  Jurisdiction.  —  See  note  3. 

91.  (3)  Who  May  Ask  for  Accounting.  — See  note  1. 


North  Carolina. —  Self  v.  Shugart,  135  N. 
Car.  188,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  82. 

Texas.  —  Stroud  v.  Hawkins,  28  Tex.  Civ. 
App.  321. 

§2.  2.  Or  at  Termination  of  Guardianship  from 
Other  Cause.  —  Thus  the  statute  begins  to  run 
upon  the  marriage  of  a  female  ward  to  an  adult 
husband.  Read  v.  Henderson,  (Tex.  Civ.  App. 
1900)  57  S.  W.  Rep.  78. 

§3.  1.  Funds  Used  for  Paying  Debt  for  or 
Lien  on  Guardian's  Land.— Myers  v.  Myers,  47  W. 
Va.  487. 

3.  Collusion  with  Guardian. —  Kidder  v.  Hous- 
ton, (N.  J.  1900)  47  Atl.  Rep.  336. 

4.  Knowledge  of  Wrong.  —  La  Dow  v.  North 
American  Trust  Co.,  115  Fed.  Rep.  443,  affirmed 
(C.  C.  A.)  126  Fed.  Rep.  119;  Montgomery  v. 
Rauer,  125  Cal.  227:  Smith  v.  May,  (Ky.  1902) 
70  S.  W.  Rep.  199;  Cohnfeld  v.  Walser,  (Supm. 
Ct.  Spec.  T.)  42  Misc.  (N.  Y.)  128. 

84.  1.  Knowledge  of  Facts  Sufficient  to  Put 
Purchaser  on  Inquiry.  —  Moyers  v.  Kinnick,  1 
Tenn.  Ch.  App.  65. 

2.  Facts  Appearing  on  Face  of  Papers. —  Frazier 
v.  Jeakins,  10  Kan.  App.  558. 

7.  Ratification  by  Ward. —  Davis  v.  Richards, 
(Ky.  1900)  58  S.  W.  Rep.  477;  Matter*  of 
Klunck,  (Surrogate  Ct.)  33  Misc.  (N.  Y.)  267. 

9.  Laches  Equivalent  to  Ratification.  —  Boyer  v. 
East,  161  N.  Y.  580,  76  Am.  St.  Rep.  290. 

§5.  3.  Ward's  Liability  for  Necessaries.  — 
Bouland's  Estate,  to  Pa.  Dist.  235;  Myers  v. 
Myers,  47  W.  Va.  487. 

8.  Where  Guardian  Has  Invested  Money  in 
Ward's  Land. —  Although  a  guardian  in  socage 
has  invested  some  of  his  own  money  as  well 
as  some  of  his  ward's  in  repairing  real  property, 
a  judgment  creditor  for  necessities  furnished 
will  not  be  permitted  to  come  against  the  real 
property  of  the  ward.  Hickey  v.  Dixon,  (Supm. 
Ct.  Spec.  T.)  42  Misc.  (N.  Y.)  4. 

9.  Ratification. — Ullmer  v.  Fitzgerald,  106  Ga. 
815. 

86.  3.  Contracts  Between  Guardian  ard  Ward 
After  Majority  and  Settlement.  —  Van    Rees  v. 


Witzenburg,  112  Iowa  30;  Williams  v.  Davi- 
son, 133  Mich.  346,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  86;  Matter  of  Strick- 
land, 1  Ohio  Dec.  702,  7  Ohio  N.  P.  233. 

87.  3.  Settlement  After  Ward's  Marriage.  — 
Where,  after  the  ward  marries,  the  guardian 
makes  a  settlement,  a  waiver  signed  by  the 
ward  and  her  husband  is  binding.  Brown  v. 
Adkinson,  (Ky.  1900)  58  S.  W.  Rep.  524. 

88.  1.  What  Essential  to  Valid  Settlement 
Between  Guardian  and  Ward. —  Short  v.  Mathis, 
107  Ga.  807;  Witt  v.  Day,  112  Iowa  110;  Van 
Rees  v.  Witzenburg,  112  Iowa  30;  Norris  v. 
Norris,  85  N.  Y.  App.  Div.  113. 

A  Receipt  Signed  by  the  Ward  Before  Her  Ma- 
jority releasing  her  guardian  is  void.  Griffin  v. 
Collins,  122  Ga.  102. 

2.  Long  Acquiescence  Treated  as  Confirmation 
of  Settlement.  —  Ralston's  Estate,  8  Pa.  Dist. 
328,  23  Pa.  Co.  Ct.  44,  15  Montg.  Co.  Rep.  (Pa.) 
209.  See  also  Holscher  v.  Gehrig,  (Iowa  1903) 
94  N.  W.  Rep.  486. 

Length  of  Delay  Essential  to  Ratification.  — 
Sixteen  years,  in  Hanson  V.  Swenson,  77  Minn. 
70. 

When  Delay  Is  No  Ratification. —  Willis  v.  Rice, 
141  Ala.  168;  Short  v.  Mathis,  107  Ga.  807. 

89.  1.  Where  the  Predecessor  Is  Dead.  —  Van 

Zandt  v.  Grant,  175  N.  Y.  150. 

2.  How  Account  Should  Be  Adjusted.  —  Hegue's 
Succession,  112  La.  1046. 

90.  3.  Dawkins  v.  Hough,  112  Ky.  855. 
Guardian  to  Account  in  County  of  His  Domioil. 

—  Rively's  Estate,  7  Del.  Co.  Rep.  (Pa.)  522. 

91.  1.  The  Successor  of  a  Guardian,  who  has 
been  removed,  may  ask  for  an  accounting. 
Wilson's  Guardianship,  40  Oregon  356. 

After  the  death  of  a  guardian,  his  successor 
may  demand  an  accounting  from  the  adminis- 
trator of  the  decedent.  Van  Zandt  v.  Grant, 
67  N.  Y.  App.  Div.  70,  affirmed  175  N.  Y.  150. 

The  Sureties  on  the  Guardian's  Bond  mav,  it 
seems,  apply  for  a  settlement  of  the  guardian's 
account.  Wilson's  Guardianship,  40  Oregon 
356,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  90. 
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91.  (4)  Defenses  to  Demand  for  Account  —  (a)  Statute  of  Limitations.  —  See 
note  a. 

2.  Principles  on  Which  Accounting  Is  Had  —  a.  Charges  Against 
Guardian  —  (1)  All  Property  Received.  —  See  note  4.  , 

99.    (2)  Property  Which  He  Ought  to  Have  Received  —  (a)  Sums  Lost  by  His 
Neglect.  —  See  note  I. 
Oil.    See  note  I . 

(b)  8ums  Due  from  Himself.  —  See  note  2. 

95.  (3)  Profits  on  Funds  Used  by  Guardian.  —  See  notes  I,  3. 
(4)  Interest  on  Funds.  *«■  See  note  4. 

96.  See  note  I. 

Compound  Interest.  —  See  note  6. 

97.  See  notes  I,  4. 


91.  2.  New  York  Rule. —  Matter  of  Lewis, 

(Surrogate  Ct.)  36  Misc.  (N.  Y.)  741. 

4.  Guardian  Must  Aocount  for  All  Property 
Received.  —  Matter  of  Dow,  133  Cal.  446;  Mat- 
ter of  Gray,  12b  Iowa  144;  Jennings  V.  Parr, 
62  S.  Car.  306.  See  also  Keeney  V.  Pfenning, 
58  N.  J.  Eq.  74. 

Where  a  Guardian  Advances  Money  to  the  ward 
without  knowledge  of  the  purpose  for  which  it 
is  to  be  used,  he  will  be  liable  on  his  account, 
although  given  credit  by  the  ward  in  a  settle- 
ment out  of  court.  In  re  Holscher,  (Iowa  1904) 
loi  N.  W.  Rep.  759. 

Order  to  Pay  Out  Money  Obtained  by  Fraud.  — 
A  guardian  will  be  charged  with  money  paid  out 
by  order  of  court,  where  the  order  Was  obtained 
through  his  own  fraudulent  acts.  Matter  of 
Carter,  120  loWa  215. 

Note  Taken  in  Lieu  of  Other  Assets.  —  If  al 
guardian  takes  a  note  as  a  Valid  interest-bearing 
debt,  in  lieu  of  other  assets  to  which  his  watds 
would  have  been  ehtitled,  he  must  account  for 
the  note  with  legal  Intetest  in  his  settlement, 
and  will  not  then  be  allowed  to  say  that  it  Was 
not  a  valid  collectible  debt.  Hedges  V.  Hedges, 
(Ky.  1903)  73  S.  W.  Rep. 

Liability  for  Money  Received  from  aft  Award. 
—  Matter  of  Camp,  18  N.  Y.  App.  Dlv.  iib, 
affirmed  161  N.  Y.  651. 

92.  1.  Guardian  Charged  with  Funds  Which 
He  Negligently  Fails  to  Collect.  —  Taylof  V.  Kel- 
logg. 103  Mo.  App.  258;  Waile's  Estate,  14 
York  Leg.  Rec.  (Pa.)  51  ;  Hutson  v.  JenSOn, 
110  Wis.  26. 

Property  Which  Guardian  Not  Entitled  to 
Receive  as  Such. —  Howard  v.  Pope,  idg  Ga. 
250.  # 

Neglect  to  Collect  Insurance. —  Husting's  Es- 
tate, 30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  29. 

Failure  to  Foreclose  Mortgage.  —  Matter  of 
Schandoney,  133  Cal.  387. 

Where  the  Guardian  Neglected  to  Collect  Part 
of  a  good  claim,  he  was  field  personally  liable 
for  the  difference.  Emonot's  Succession,  i09 
La.  359. 

Allowing  Another  to  Use  Wafd's  Property.— 

Short  v.  Mathis,  107  Ga.  807. 

Loss  by  Selling  at  Private  Sale.  —  Matter  of 
Nowa  k,  (Surrogate  Ct.)  38  Misc.  (N.  Y.)  713. 

93.  1.  Loss  from  Failure  Properly  to  Ihvest 
Funds  or  Rent  Real  Estate.  —  Pearson  i>.  Haydeli, 
87  Mo.  App.  495. 

Guardian's  Duty  to  Invest  Funds. — Matter  of 
Pruyne,  68  N.  Y.  App.  Div.  584. 
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2.  Guardian's  Liability  for  Sums  Due  from 
Himself, —  Hutson  v.  Jenson,  110  Wis.  26. 

95.  1.  Guardian's  Liability  for  Using  Ward's 
Property.  —  Hedges  v.  Hedges,  (Ky.  1903)  73 
S.  W.  Rep,  1 1 1 2. 

Guardian  to  Pay  Rental  for  Using  Ward's  Land. 

—  Sutton  v.  Sutton,  (Tenn.  Ch.  1900)  58  S.  W. 
Rep.  891. 

3.  Matter  of  Hamilton,  139  Cal.  671. 

4.  On  What  Funds  Guardian  Will  Be  Charged 
with  Interest — Georgia.  —  Jones  v.  Nolan,  120 
Ga.  588. 

Hawaii.  —  Matter  of  Hoare,  14  Hawaii  443, 
titing  15  Am.  And  Eng.  Encyc.  of  Law  (2d  ed.) 

Louisiana.  —  Watson's  Tutorship,  51  La.  Ann. 
1641. 

New  York.  —  Matter  of  Pruyne,  68  N.  Y. 
App.  Div.  584. 

Pennsylvania.  —  Scott's  Estate,  24  Pa.  Co.  Ct. 
295,  9  Pa.  Dist.  416.  See  also  In  re  Hoshour, 
Jl  York  Leg.  Rec.  (Pa.)  159. 

Utah.  —  Scheib  v.  Thompson,  23  Utah  564. 

Guardian  Charged  with  Interest  upon  Notes.  — 
Where  the  guardian  received  notes  from  the  es- 
tate of  the  ward's  intestate,  the  notes  bearing 
ihterest  at  eight  per  cent.,  the  guardian  will  be 
charged  with  this  interest.  Hedges  v.  Hedges, 
(Ky.  1903)  73  S.  W.  Rep.  iti2. 

96.  1.  When  Less  than  Legal  Rate  Charged. 

—  Where  a  guarriiah  received  moriey  on  deposit 
in  a  savings  bank  which  earned  four  per  cent., 
and  the  amount  vVas  very  small,  she  was  charged 
only  four  per  certt  on  the  money  not  expended, 
it  appearing  that  she  had  exercised  her  best 
judgment.  Matter  of  Klunck,  (Surrogate  Ct.) 
33  Misc.  (N.  Y.)  267. 

Where  No  Evidence  Is  Given  as  to  What  Is  the 
Prevailing  Rate  of  Interest,  in  the  locality  in 
which  the  guardian  lives,  on  mortgage  invest- 
ments, it  has  been  held  that  six  per  cent,  per 
annum  is  the  most  the  guardian  is  chargeable 
With,  Unless  it  is  shown  that  he  has  received  a 
higher  rate.  Murdy  v.  Burr,  2  Ont.  L.  Rep. 
310. 

G.  Compound  Interest  Charged.  —  Matter  of 
Pruyne,  68  N.  Y.  App.  Div.  584. 

9'?.  1,  Simple  Interest  Only  Charged.  —  Mc- 
Ceary  1).  McGeary,  181  Mass.  5.I9. 

4.  Interest  Compounded  for  Wilful  or  Extreme 
Disregard  of  Duty.  —  Matter 'of  Dow.  133  Cal. 
446;  Blakeney  v.  Wyland,  115  Iowa  607;  Scheib 
v.  Thompson,  23  Utah  564. 

One  Who  Has  Used  His  Ward's  Money  for  His 
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97 .  Interest  Compounded  to  Termination  of  Trust.  —  See  note  5. 
(5)  Value  of  Ward's  Labor.  — See  note  7. 

98.  b.  Credits  Allowed  to  Guardian  —  (i)  Expense*  0/  Adminis- 
tering Trust  —  (a)  In  General.  —  See  notes  2,  3. 

(b)  Expenses  of  Litigation  and  Counsel  Fees.  —  See  notes  4,  5- 

99.  See  notes  1,  2. 

(2)  Support  and  Education  of  Ward  —  (a)  In  General, —  See  note  3. 

100.  (b)  Limitation  to  Income.  — See  note  I, 

101.  See  notes  1,  3. 


Own  Purposes.  —  Matter  of  Hamilton,  139  Cal. 

671. 

97.  5.  Stewart  v.  Sims,  112  Tenn.  296; 
Windon  v.  Stewart,  48  W.  Va.  488. 

7.  Ward's  Labor  Considered  in  Fixing  Allow- 
ance for  Board. —  Scott's  Estate,  24  Pa.  Co.  Ct. 

295,  9  Pa.  Dist.  416. 
9§.    2.  Trust  Company  Acting  as  Guardian.  — 

The  general  rule  is  that  guardians  must  perform 
within  reasonable  limits  the  actual  manual  labor 
requisite  to  the  administration  of  the  trust,  and 
where  the  ward's  property  is  near  the  office  of 
the  trust  company,  no  credit  will  be  allowed  for 
the  collection  of  rents.  Matter  of  Binghamton 
Trust  Co.,  87  N.  Y.  App.  Div.  26. 

Expenses  in  Managing  Form.  —  The  guardian 
will  be  allowed  for  money  paid  to  a  steward 
who  was  in  charge  of  a  large  farm  belonging  to 
the  ward.    State  v.  Elliott,  82  Mo.  App.  458. 

3.  Payments  for  Joint  Benefit  of  Guardian  and 
Ward.  —  When  guardian  and  ward  own  land  in 
common  the  guardian  will  be  credited  with  half 
the  cost  of  a  barn  erected  upon  the  laVid. 
Sutton  v.  Sutton,  (Tenn.  Ch.  1900)  58  S.  W. 
Rep.  891. 

Not  Allowed  for  Services  of  Auditor  Necessitated 
by  Guardian's  Carelessness  in  Keeping  His  Ac- 
counts. — ■  In  re  Hoshour,  1 1  York  Leg.  Rec. 
(Pa.)  159;  Miller's  Estate,  24  Pa.  Super.  Ct.  32. 

4.  Expenses  of  Litigation.  —  Matter  of  Toji- 
faro,  113  Iowa  747;  Scheib  v.  Thompson,  23 
Utah  564. 

Suit  by  Guardian  to  Be  Relieved  of  Trust.  — 

A  guardian  will  not  be  allowed  the  expenses  of 
a  suit  brought  by  him  to  be  relieved  of  his 
trust  before  the  ward  becomes  of  age.  Matter 
of  Decker,  (Surrogate  Ct.)  37  Misc.  (N.  Y.) 
527- 

Expense  of  Habeas  Corpus  to  Obtain  Custody  of 

Ward. —  Matter  of  Pruyne,  68  N.  Y.  App.  Div. 
584. 

Where  a  mother  brings  habeas  corpus  pro- 
ceedings to  secure  the  custody  of  the  infant 
upon  the  sole  ground  that  she  is  his  mother, 
she  will  not  be  allowed  her  expenditures  in  the 
proceeding.  Matter  of  Grant,  56  N.  Y.  App. 
Div.  176,  affirmed  166  N.  Y.  640. 

6.  Counsel  Fees  Incident  to  Litigation.  — 
Matter  of  Tolifaro,  113  Iowa  747;  Billington 
v.  Sims,  52  La.  Ann.  2083  ;  Scheib  v.  Thompson, 
23  Utah  564. 

99.  X,  Fees  Must  Have  Been  Paid. —  But  it 
has  been  held  that  the  guardian  may  charge  the 
fees  without  having  actually  paid  them,  where 
it  appears  that  he,  bona  fide,  intends  to  pay  over 
to  the  attorney  the  entire  sum  allowed  by  the 
court.  In  rc  Mason,  (Neb.  190,3)  94  N.  W.  Rep. 
090. 

Assistance  of  Counsel  in  Preparing  Acoounts.  — 


Matter  of  Decker,  (Surrogate  Ct.)  37  Misc. 
(N.  Y.)  527. 

Counsel  Fees  on  Settlement.  —  No  credit  will  be 
allowed  a  guardian  for  fees  paid  an  attorney 
for  his  assistance  in  the  settlement  of  the  estate, 
where  it  has  been  shown  that  the  guardian  con- 
verted a  part  of  his  ward's  estats.  Berkshire 
v.  Hoover,  92  Mo.  App,  349. 

2.  Expenses  of  Defending  Guardian's  Accounts, 

—  State  v,  Elliott,  82  Mo,  App,  458  ;  Clopton  v. 
Simonds,  (Mo.  App.  1903)  77  S,  W.  Rep.  467; 
Nagle  v.  Robins,  9  VVyo.  211. 

Costs  of  Appeal  by  Tutor.  —  When  the  accounts 
of  a  tutor  are  attacked,  the  costs  of  (he  litiga- 
tion will  be  laid  on  the  ward's  estate,  but  if  the 
tutor  appeals  from  the  decision  he  will  be  liable 
for  the  costs  on  appeal  personally.  Watson's 
Tutorship,  51  La.  Ann  1641. 

3.  Allowance  for  Support  and  Education  of  Ward. 

—  In  re  Hoga,  134  Mich.  361  ;  Wing  v.  Hibbert, 
11  Ohio  Cir.  Dec.  190,  20  Ohio  Cir.  Ct.  404; 
Wilson's  Guardianship,  40  Oregon  353  :  Scott's 
Estate,  24  Pa.  Co.  Ct.  295,  9  Pa.  Dist.  416; 
Bouland's  Estate.  10  Pa.  Dist.  235. 

100.  1.  Expenditures  in  Excess  of  Income  Not 
Allowed  Unless  Ordered  by  Court  —  Iowa.  —  Ellis 
"'.  Soper,  in  Iowa  631. 

Kentucky.  —  Griffith  v.  Bybee,  (Ky.  1902)  69 
S.  W.  Rep,  767;  Hedges  v.  Hedges,  (Ky.  1903) 
73  S.  W.  Rep.  1 1 12. 

Louisiana.  —  See  Watson's  Tutorship,  51  La. 
Ann.  1641. 

Missouri.  —  Buie  v.  White.  94  Mo.  App.  367. 
New  Jersey.  —  Matter  of  Barry,  61  N.  J.  Eq. 
135- 

New  York.  —  Williams  v.  Clarke,  82  N,  Y. 
App.  Div.  199. 

North  Carolina.  —  Duffy  v.  Williams,  133  N. 
Car.  195. 

Oregon.  —  Wilson's  Guardianship.  40  Ore- 
gon 357,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  100. 

Pennsylvania.  —  Lewis's  Estate,  0  Kulp  (Pa.) 
397,  13  York  Leg.  Rec.  (Pa.)  24, 

Texas.  —  Freednian  v,  Vallie,  (Tex.  Civ.  App. 
1003)  7s  S.  W.  Rep.  322:  De  Cordova  v, 
Rogers,  97  Tex.  60 ;  De  Cordova  v.  Rodgers, 
(Tex.  Civ.  App.  1902)  67  S.  W  Rep.  1042; 
Wheeler  v.  Duke,  an  Tex.  Civ.  App.  20. 

101.  I,  In  re  Hoga.  134  Mich.  361. 

In  North  Carolina  the  expenditure  of  the 
principal  for  the  support  and  education  of  the 
wards  will  be  approved  where  the  income  was 
not  sufficient.  Duffy  v.  Williams,  133  N.  Car. 
'95- 

When  the  Ward's  Life  Is  in  Danger,  the  guard- 
ian may  contract  for  the  services  of  a  physi- 
cian, though  it  be  necessary  to  expend  the 
principal  of  the  estate  in  satisfaction  of  the 
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I  O'-i.     [c]  Wheu  Father  Is  GuardiaD  — aa.  General  Rule.  —  See  note  I. 

bb.  Exceptions  to  Rule.  —  Sec  note  3. 
I03.     id)  Allowance  of  Support  to  Mother. —  See  note  2. 
10  I.     (e)  To  Other  Persons  in  Loco  Parentis.  —  See  note  2. 
IOO.     (f)  Items  of  Support  Allowed. —  See  notes  2,  5. 

(3)  Repairs,  Taxes,  and  Insurance.  —  See  note  2. 

(4)  Improvements.  —  See  note  3. 

107.    (5)  Losses  Not  Attributable  to  Guardian  s  Negligence — (b)  Applica- 
tions of  Rule — aa.  Loans  Without  Sufficient  Security.  —  See  note  3. 
lO^i.     ic  Investments  Without  Order  of  Court.—  See  note  2. 
dd.  Investments  Outside  of  Jurisdiction.  —  See  note  4. 

109.  (6)  Compensation  for  Services.  —  See  notes  5,  6. 

110.  See  notes  1,  2,  3. 


physician's  fee.  Williams  v.  Bonner,  79  Miss. 
664. 

101.  2.  Matter  of  Hayden,  146  Cal.  73; 
v.  Embry,  (Kv.  1903)  76  S.  W.  Rep. 
1086. 

102.  1.  Father  Not  Ordinarily  Allowed  for 
Support  and  Education.  —  Matter  of  Ceas,  134 
Cal.  114;  Hedges  v.  Hedges,  (Ky.  1903)  73  S. 
W.  Rep.  1 1 12;  Harper  v.  Payne,  (Ky.  1903) 
73  S.  W.  Rep.  1123;  Matter  of  Willier,  (Surro- 
gate Ct.)  27  Misc.  (N.  Y.)  53  ;  Allen  v.  Stovall, 
94  Tex.  618. 

3.  Where  Allowance  Will  Be  Made  to  Father.  — 
Hedges  v.  Hedges,  (Ky.  1902)  67  S.  W.  Rep. 
835;  Harper  v.  Payne,  (Ky.  1903)  73  S.  W. 
Rep.  1123;  McGeary  v.  McGeary,  181  Mass. 
539- 

lOtf.  2.  Mother  Allowed  for  Board  and  Edu- 
cation. —  Matter  of  Carter,  120  Iowa  215  ;  Mat- 
ter of  Klunck,  (Surrogate  Ct.)  33  Misc.  (N.  Y.) 
267.  And  see  Matter  of  Barry,  61  N.  J.  Eq. 
135- 

No  Allowance  unless  Claimed  by  Mother.  — 

Hutson  v.  Jenson,  110  Wis.  26. 

When  Not  Allowed.  —  Where  the  mother  by 
habeas  corpus  proceedings  took  the  child  away 
from  its  grandmother  and  look  it  to  live  with 
her  and  her  second  husband,  no  allowance  will 
be  made  her  for  the  support  and  maintenance 
of  the  child,  where  she  did  not  make  any  ar- 
rangements with  the  infant's  stepfather.  Mat- 
ter of  Grant.  56  N.  Y.  A  pp.  Div.  176,  affirmed 
166  N.  Y.  54o. 

Where  Mother  Receives  Daughter's  Earnings. 

—  A  mother  who  is  guardian  cannot  receive  the 
money  earned  bv  her  daughter  and  also  charge 
her  for  board  and  clothing.  Keeney  v.  Hen- 
ning,  58  N.  J.  Eq.  74. 

Where  the  Mother  Has  a  Considerable  Income, 
she  will  not  be  allowed  to  use  the  principal 
belonging  to  the  infants.  Ellis  v.  Soper,  111 
Iowa  637. 

Not  Allowed  for  Confirmation  Outfit  and  Wed- 
ding. —  Keeney  v.  Henning,  64  N.  J.  Eq.  65. 

104.  2.  Where  the  Ward  Paid  Her  Own  Ex- 
penses, including  rent  and  '.he  expenses  of  the 
table,  the  guardian  will  not  be  given  an  allow- 
ance. Scott's  Estate,  24  Pa.  Co.  Ct.  295,  o  Pa. 
Dist.  416. 

105.  2.  Velvet  Carpet,  Rugs,  and  Portieres. 

—  Where  the  ward  buys  velvet  carpets,  rugs, 
and  portieres,  against  the  guardian's  wishes,  and 
orders  him  to  pay  for  them,  he  will  be  credited 
with  tflf  expenditures,  where  it  appears  that  the 
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ward  constantly  used  the  articles.  Hedges  v. 
Hedges,  (Ky.  1902)  67  S.  W.  Rep.  835. 

5.  Purchase  or  Hiring  of  Horse.  —  Griffith  v. 
Bybee,  ( Ky.  1902)  69  S.  W.  Rep.  767. 

100.  2.  Allowance  to  Guardian  for  Repairs, 
Taxes,  and  Insurance.  —  Billington  ?\  Sims,  52 
La.  Ann.  2083  ;  State  v.  Elliott,  82  Mo.  App. 
458  ;  Buie  v.  White.  94  Mo.  App.  367  ;  Burgert 
v.  Caroline,  31  Wash.  62,  96  Am.  St.  Rep.  889. 

Taxes  Illegally  Acrsssed. —  Matter  of  Pruyne, 
68  N.  Y.  App.  Div.  584. 

3.  Nagle  v.  Robins.  9  Wyo.  211. 

107.  3.  Guardian  Liable  for  Losses  Arising 
from  Loans  Without  Security.  —  Matter  of 
Decker,  (Surrogate  Ct.)  37  Misc.  (N.  Y.)  527. 

Not  Liable  if  Guardian  Secured  Order  from  Court. 

—  Matter  of  Schandoney,  133  Cal.  387. 

108.  2.  Investments  Without  Order  of  Court. 

—  Rogers  -'.  Dickey,  117  Ga.  819;  Easton  v. 
Somerville,  tii  Iowa  164,  82  Am.  St.  Rip.  502. 
See  also  Nagle  v.  Robins,  9  Wyo.  211. 

Where  No  Loss  Results.  —  But  a  guardian  is 
not  liable  for  making  an  unauthorized  loan 
where  no  loss  results.  Townsend  v.  Stern, 
(Iowa  1904)  99  N.  W.  Rep.  570. 

4.  Investment  Out  of  Jurisdiction.  —  Selpb  v. 
Burton,  (Ky.  1902)  68  S.  W.  Rep.  407:  Matter 
of  Decker,  (Surrogate  Ct.)  37  Misc.  (N.  Y.)  527. 

109.  5.  If  Interest  Is  Compounded  Against 
Guardian.  —  See  Matter  of  Decker,  (Surrogate 
Ct.)  37  Misc.  (N.  Y.)  527. 

Father  Entitled  to  Commissions.  —  Hedges  v. 
Hedges,  (Ky.  1902)  67  S.  W.  Rep.  835. 

6.  Statutory  Provisions  Construed  —  Commissions 
on  Receipts  and  Disbursements. —  Harkleroad 
v.  Maxwell,  77  Miss,  it 7. 

Allowance  for  Services  Usually  Confined  to  Statu- 
tory Commission.  —  Maxwell  v.  Harkl  eroaa,  77 
Miss.  456. 

110.  1.  Amount  of  Compensation  Discretiona- y 
with   Court  —  Guiding  Considerations.  —  In  re 

Hoga,  134  Mich.  36  r;  Maxwell  v.  Harkleroad, 
77  Miss.  456 ;  In  re  Steele,  97  Mo.  9. 

Compensation  Fixed  by  Will  Not  Allowed  if  No 
Services  Were  Rendered  by  Guardians.  —  Matter 
of  Brigg,  39  N.  Y.  App.  Div.  485,  affirmed  in 
165  N.  Y.  673. 

2.  Commissions  Disallowed  Where  Guardian 
Fails  to  Render  Account.  —  Peterson  v.  Erwin, 
28  Ind.  App.  330;  Kashner's  Estate.  13  Pa. 
Super.  Ct.  70  ;  Kestcr  v.  Hill,  46  W.  Va.  744. 

3.  Guardian  Guilty  of  Gross  Violation  of  Duty 
Not  Allowed  Commissions.  —  State  v.  Stockwell, 
28  Ind,  App.  530 ;  Matter  of  Nowak,  (Surro 
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111.  (7)  Interest  on  Credits.  —  See  note  2. 

112.  3.  Accounting  in  Case  of  Guardian's  Death  or  Disability.  —  See  note  10. 

113.  5.  Payment  of  Balance.  — See  note  5. 

114:.  If  the  Guardian  Gives  His  Note,  or  in  Any  Other  Way  Postpones  the  Actual  Payment 
of  the  Balance.  —  See  note  I . 

6.  Effect  of  Account  as  Res  Judicata  —  a.  As  to  Annual  Accounts. 
—  See  note  4. 

1 15.  b.  As  to  Final  Account.  —  See  note  2. 

116.  7.  Opening  Account.  —  See  note  3. 

117.  VIII.  Guardian's  Bonds — 1.  Their  Construction  and  Effect  —  b. 

What  Constitutes  Breach.  — See  note  2. 

c.  What  Funds  Are  Covered  by  Bond.— See  notes  3,  5. 

118.  d.  Additional  and  Substituted  Bonds.  —  See  notes  2,  4. 


gate  Ct.)  38  Misc.  (N.  Y.)  713;  Scott's  Estate, 
24  Pa.  Co.  Ct.  295,  9  Pa.  Dist.  416;  Scheib  v. 
Thompson,  23  Utah  364. 

Where  Guardian  Uses  Ward's  Money  in  His  Own 
Business. —  Although  the  guardian  used  his 
ward  s  money  in  his  own  business,  contrary  to 
the  statute,  yet  if  he  has  always  rendered  exact 
annual  reports  and  charged  himself  interest, 
he  will  be  allowed  his  commission  upon  the 
money  which  passed  through  his  hands.  Fisher 
v.  Brown,  135  N.  Car.  198. 

Carelessness  of  Guardian  in  Keeping  Accounts. 
—  In  re  Hoshour,  11  York  Leg.  Rec.  (Pa.)  159. 

Where  the  Guardian  Manages  the  Estate  for  His 
Own  Profit  he  will  not  be  allowed  any  compen- 
sation for  services.  Robards  v.  Bryan,  105  Mo. 
App.  249. 

111.  2.  Griffith  v.  Bybee,  (Ky.  1902)  69 
S.  W.  Rep.  767. 

I1'2.  10.  Accounting  Generally  Covers  Only 
Transactions    During   Ward's   Minority.  —  Van 

Zandt  v.  Grant,  67  N.  Y.  App.  Div.  70,  affirmed 
175  N.  Y.  150. 

Power  of  Court  over  Guardian's  Executor  — 
New  York. —  Matter  of  Lewis  (Surrogate's  Ct.) 
36  Misc.  (N.  Y.)  741. 

The  Administrator  of  a  Deceased  Guardian  May 
Settle  with  the  Succeeding  Guardian,  and  this  set- 
tlement will  be  final  and  cannot  be  reopened 
by  the  ward  when  he  reaches  his  majority. 
Begue's  Succession,  1:2  La.  1046. 

113.  5.  Where  There  Is  a  Suit  Against  the 
Guardian  for  a  debt  of  the  ward's  ancestor,  the 
guardian  cannot  be  compelled  to  turn  over  to 
the  ward  the  assets  without  being  given  security 
to  (over  the  action  pending  against  him.  Points 
V.  Frank,  (Ky.  1901 )  64  S.  W.  Rep.  637. 

114.  1.  Berkshire  v.  Hoover,  92  Mo.  App. 
34'). 

4.  Settlement  on  Annual  Accounts  Not  Res 
Judicata. — See  State  v.  Greer,  10 1  Mo.  App.  669. 

In  New  York  after  an  accounting  has  been 
had,  and  the  decree  entered,  the  sureties  cannot 
ask  to  have  the  court  retry  the  issues,  for  the 
decree  is  binding  and  cannot  be  attacked  col- 
laterally. Eberle  v.  Bryant,  (Supm.  Ct.  App. 
T.)  31  Misc.  (N.  Y.)  814,  affirmed  (Supm.  Ct. 
App.  T.)  32  Misc.  (N.  Y.)  195. 

1 1 5.  2.  Settlement  on  Final  Account  —  Cali- 
fornia.—  Matter  of  Wells,  140  Cal.  349. 

Kentucky.  —  Blake  v.  Wolfe,  105  Ky.  380. 
Michigan.  —  Rice  v.  Wilson,  129  Mich.  520. 
Mhincsotn. —  Cross  v.  White,  80  Minn.  413. 
V.  7I'  York,  —  Norrjs  p,  Norris,  85  ty,  Y,  App. 


Div.  113.  See  also  Matter  of  Turner,  79  N.  Y. 
App.  Div.  495. 

Pennsylvania.  —  Hortz's  Estate,  26  Pa. 
Super.  Ct.  489. 

Texas.  —  Fahey  v.  Boulma,  24  Tex.  Civ.  App. 
279 ;  De  Berry  v.  Wootters,  (Tex.  Civ.  App. 
1900)  57  S.  W.  Rep.  885  ;  Hornung  v.  Schramn, 
22  Tex.  Civ.  App.  327. 

Vermont.  —  Scoville  v.  Brock,  75  Vt-  248, 
citing  15  Am.  and  Eng.  Encvc.  of  Law  (2d  ed.) 
'15- 

116.  3.  Account  Will  Not  Be  Opened  unless 
It  Is  Erroneous  and  Inequitable.  —  Plum's  Es- 
tate, 16  Lane.  L.  Rev.  268. 

117.  2.  Obligations  of  Bond. —  State  v.  Ber- 
ger,  92  Mo.  App.  631  ;  Ordinary  v.  Wolfson, 
65  N.  J.  L.  418. 

3.  Funds  Covered  by  Bond.  —  Jennings  v.  Parr, 
62  S.  Car.  306  ;  Brehm  v.  U.  S.  Fidelity,  etc., 
Co.,  124  Wis.  339. 

Illegal  Possession  and  Disposition  of  Ward's 
Estate  by  Guardian  Before  Appointment. —  Far- 
dette  v.  U.  S.  Fidelity,  etc.,  Co.,  86  N.  Y.  App. 
Div.  50;  Loftin  v.  Cobb,  126  N.  Car.  58. 

Money  Received  Without  Legal  Authority.  — 
But  sureties  are  liable  for  funds  which  guard- 
ian received  as  the  result  of  a  compromise  in 
a  legal  action.    Allen  v.  Stovall,  94  Tex.  618. 

Sureties  Not  Liable  for  Defalcations  of  Guardian 
Before  Execution  of  Bond.  —  Howe  v.  White,  162 
Ind.  74. 

A  surety  will  not  be  held  liable  for  interest 
upon  funds  that  guardian  neglected  to  invest 
previous  to  the  execution  of  the  bond.  Freed- 
man  v.  Vallie,  (Tex.  Civ.  App.  1903)  75  S.  W. 
Rep.  322. 

Not  Liable  for  Acts  After  Discharge  of  Sureties, 

—  Johnson  v.  Jones,  (Ky.  1902)  68  S.  W. 
Rep.  14. 

5.  General  Bond  Not  Liable  for  Proceeds  of  Sale 
of  Real  Estate.  —  Allen  v.  Kelly,  55  N.  Y.  App. 
Div.  454;  Allen  Fahy,  (Supm.  Ct.  Tr.  T.)  30 
Misc.  (N.  Y.)  377,  reversed  55  N.  Y.  App.  Div. 
454;  Com.  v.  American  Bonding,  etc.,  Co.,  16 
Pa.  Super.  Ct.  570;  Kester  v.  Hill,  46  W.  Va. 
744- 

But  in  some  jurisdictions  the  general  bond 
is  held  to  secure  the  proceeds  of  real  estate  in 
the  guardian's  hands.  Mahan  v.  Steele,  109 
Ky.  3'. 

11S.  2.  Additional  Bond  Does  Not  Relievo 
Former  Bond.  —  Middleton  v.  Hensley,  (Ky. 
1899)  52  S.  W.  Rep.  <i74 :  Barker  y,  Poyd, 
(Ky,  1903)  71  S,  W,  Rep.  gaS, 
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1 1 9.    See  note  3. 

190.  2.  Suit  upon  Guardian's  Bond  —  b.  Settlement  of  Account 

MUST  Precede  Suit.  —  See  notes  5,  6. 

191.  Sec  note  (. 

c.  Sureties  May  Be  Sued  Without  Prior  Suit  and  Judg- 
ment Against  Guardian.  —  See  note  2. 

199.   /.  Defenses  —  (1)  Statute  of  Limitations. — See  notes  1,  2. 

(2)  Waiver  or  Laches.  —  Sec  note  4. 
193.    IX.  Guardian  de  Son  Tort.  —  See  note  2. 


11  Si.  4.  Johnson  v.  Jones,  (Ky.  1902)  68 
S.  W.  Rep.  14. 

119.  3.  Lincoln  Trust  Co.  v.  Wolff,  91  Mo. 
App.  133. 

120.  5.  Suit  Cannot  Be  Maintained  until  Ac- 
count Is  Settled. —  Zurflnh  7'.  Smith,  135  Cal. 
644 ;  Wegner  v.  Wiltsie,  23  Ohio  Cir.  Ct.  302 ; 
Fidelity,  etc.,  Co.  v.  Schelper,  (Tex.  Civ.  App. 
1904)  83  S.  W.  Rep.  871;  Pinnell  v.  Hinkle, 
54  W.  Va.  1 19. 

6.  Where  Guardian  Died  Hopelessly  Insolvent. 
—  Where  it  appears  that  an  accounting  is  im- 
possible or  impracticable,  as  where  the  guard- 
ian dies  intestate  in  a  foreign  state  leaving  no 
property  in  either  state,  a  suit  in  equity  to 
establish  the  extent  of  his  liability  and  charge 
the  sureties  is  proper.  Otto  v.  Van  Riper,  164 
N.  Y.  536,  79  Am.  St.  Rep.  673. 

Where  Guardian  Has  Become  Insane.  —  Mc- 
Donald v.  People,  29  Colo.  503. 

Where  the  Guardian  Has  Absconded  from  the 
state  and  the  plaintiff  is  unable  to  find  him  of 
serve  him  with  process  the  general  rule  that 
an  action  may  not  be  brought  against  the  sure- 
ties until  there  has  been  an  accounting  doasl 
not  apply.  Kurz  v.  Hess,  86  N.  Y.  App.  Div. 
529- 

121.  1.  Suit  May  Be  Brought  Without  Prec- 
edent Settlement  of  Account.  —  An  order  of  the 
County  Court  directing  the  guardian  to  pay  a 
certain  sum  is  conclusive  against  the  sureties. 
Woodard  v.  Bird,  105  Tenn.  671. 


2.  See  Van  Zandt  v.  Grant,  67  N.  Y.  App. 
Div.  70,  affirmed  175  N.  Y.  150.  But  compare 
Long  v.  Copeland,  182  Mass.  332. 

Where  a  Guardian  Dies  Insolvent,  the  ward, 
upon  reaching  his  majority,  may  bring  an  action 
against  the  guardian's  sureties,  without  first 
exhausting  the  guardian's  estate.  Brannon  v. 
Wright,  113  Tenn.  692. 

No  Execution  Against  Guardian's  Property 
Required.— Allen  v.  Kelly,  55  N.  Y.  App.  Div. 
454- 

122.  1.  Alabama.  —  Presley  v.  Weakley,  135 
Ala.  517,  93  Am.  St.  Rep.  39. 

Kentucky.  —  Bybee  v.  Poynter,  (Ky.  1903) 
77  S.  W.  Rep.  698. 

Nebraska.  —  Goble  v.  Simeral,  67  Neb.  276. 

Neiv  York.  —  See  Matter  of  Ransier,  (Surro- 
gate Ct.)  26  Misc.  (N.  Y.)  582. 

North  Carolina.  —  Self  v.  Shugart,  135  N. 
Car.  188,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  121  ;  Fowler  v.  McLaughlin,  131 
N.  Car.  209. 

Texas.  —  Freedman  v.  Vallie,  (Tex.  Civ.  App. 
1903)  75  S.  W.  Rep.  322. 

2.  Self  v.  Shugart,  135  N.  Car.  188. 

From  Discharge  of  Guardian. —  Allen  v.  Stov- 
all,  04  Tex.  618. 

4.  Giving  Guardian  More  Time  to  File  Account 
Does  Not  Release  Sureties.  —  Dufour  v.  Dufour, 
(Ky.  1899)  54  S.  W.  Rep.  176. 

123.  2.  Guardian  de  Son  Tort.  —  Kester  v. 
Hill,  46  W.  Va.  744. 


HABEAS  CORPUS. 

By  M.  G.  Beaman„ 

198.  II.  History  of  Writ  — 1.  In  England  —  a.  History  of  Habeas 

Corpus  at  Common  Law.  —  See  note  3. 

199.  b.  History  of  Habeas  Corpus  under  English  Statutes. — 
See  note  5. 

131.    2.  In  the  United  States  —  b.  Habeas  Corpus  in  the  States. — 

See  note  3. 

139.   Ill  Several  Kinds  of  Habeas  Corpus  Enumerated.  —  See  note  r. 


128.  3.  Early  History  of  Writ.  —  Simmons 
v.  Georgia  Iron,  etc.,  Co.,  117  Ga.  305,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  128,  129. 

1 20.    5.  Writ  Not  Granted  During  Vacation.  — 

Simmons  v.  Georgia  Iron,  etc.,  Co.,  117  Ga.  305, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
129. 

1  31 .  3.  Statutes  Relating  to  Habeas  Corpus 
In  United  8t&tes,  —  See  People  v.  Wells,  57  N. 


Y.  App.  Div.  140,  wherein  Jenks,  J.,  reviews  the 
history  of  such  legislation  in  New  York. 

Statute  31  Car.  II.  Adopted  as  Part  of  Law  of 
Georgia.  —  Simmons  v.  Georgia  Iron,  etc.,  Co., 
117  Ga.  305. 

132.  1.  Several  Kinds  of  Habeas  Corpus  Enu- 
merated. —  Com.  v.  Ross,  28  Pa.  Co.  Ct.  2-6, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
131. 
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133.  IV.  Jurisdiction  —  1.  In  England—  c.  Places  to  Which  Writ 

Runs.  —  See  note  3. 

134.  3.  In  the  United  States  —  a.  FEDERAL  COURTS  —  (1)  Source  of 

Federal  Jurisdiction.  —  See  note  1 . 

135.  (2)  Extent  of  Federal  Jurisdiction  in  General.  — See  note  5. 

137.  (3)  Limitation  of  Federal  Jurisdiction  —  (b)  Present  Rule  —  bb.  Custody 
for  Acts  Done  or  Omitted  by  Federal  Authority.  —  See  note  3. 

138.  The  Arrest  of  United  States  Marshals  by  State  Authority.  —  See  note  I. 

cc.  Custody  in  Violation  of  Constitution,  Laws,  or  Treaties  of  the  United 

States.  —  See  note  2. 
1  39.    See  note  2. 

143.    (4)  Discretionary  Power  to  Refuse  Writ.  —  See  note  I. 
143.    (5)  What  Federal  Courts  May  Issue   Writ  —  (a)  Circuit,  District,  and 
Territorial  Courts  —  Most,  if  Not  All,  of  the  Territories.  —  See  note  4. 

145.    b.  State  Courts  —  (i)  In  General.  —  See  note  5. 

(2)  State  Courts  and  Judicial  Officers  Authorized  to  Issue  Writ  — 
(a)  Courts  of  Original  Jurisdiction  and  Judges  Thereof.  —  See  note  8. 
148.    See  note  2. 

133.  3.  Writ  Runs  to  Any  Part  of  King's 
Dominions.  —  Simmons  v.  Georgia  Iron,  etc., 
Co.,  117  Ga.  305,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  133. 

134.  1.  Federal  Jurisdiction  Is  Statutory.  — 
In  re  Celestine,  114  Fed.  Rep.  551;  Clifford  v. 
Williams,  131  Fed.  Rep.  100;  McGowan  v. 
Moody,  22  App.  Cas.  (D.  C.)  148. 

135.  5.  No  Jurisdiction  to  Avoid  Custody  of 
Infant  Not  Actually  Imprisoned.  —  Clifford  v. 
Williams,  131  Fed.  Rep.  100. 

137.  3.  Acts  Done  or  Omitted  Pursuant  to 
Federal  Law,  Etc. — In  re  Fair,  100  Fed.  Rep. 
149;  Ohio  v.  Thomas,  173  U.  S.  276;  West 
Virginia  v.  Laing,  (C.  C.  A.)  133  Fed.  Rep.  887  ; 
U.  S.  v.  Fuellhart,  106  Fed.  Rep.  911;  In  re 
Turner,  119  Fed.  Rep.  231.  See  also  Boske  v. 
Comingore,  177  U.  S.  459. 

The  Writ  Is  Not  Granted  Where  It  Is  Doubtful 
whether  or  not  the  petitioner's  acts  were  justi- 
fied by  the  federal  statute.  In  re  Matthews, 
122  Fed.  Rep.  248. 

138.  1.  United  States  Marshals  Arrested  by 
State  Authority  for  Official  Acts.  —  Anderson  v. 
Elliott,  (C.  C.  A.)  101  Fed.  Rep.  609. 

Persons  Summoned  to  Assist  Marshal.  —  In  re 
Laing,  127  Fed.  Rep.  213. 

2.  Custody  in  Violation  of  Constitution,  etc.,  of 
United  States.  —  Ex  f>.  Glenn,  1 1 1  Fed.  Rep. 
257;  U.  S.  v.  Lewis,  129  Fed.  Rep.  823;  In  re 
Dowd,  133  Fed.  Rep.  747;  Ex  p.  Powers,  129 
Fed.  Rep.  985. 

139.  2.  Imprisonment  Without  Due  Process 
of  Law.  — Jamison  v.  Winibish,  130  Fed.  Rep. 
351  ;  Ex  p.  Strieker,  109  Fed.  Rep.  145.  , 

142.  1.  Discretionary  Power  of  Federal  Courts 
to  Refuse  Writs  of  Habeas  Corpus.  —  Minnesota 
v.  Biundage,  180  U.  S.  499  ;  Davis  v.  Burke,  179 
U.  S.  399;  Gusman  v.  Marrero,  180  U.  S.  81; 
Reid  v.  Jones,  187  U.  S.  153;  Storti  v.  Massa- 
chusetts, 183  U.  S.  138;  Markuson  v.  Boucher, 
175  U.  S.  184;  Ex  p.  Glenn,  103  Fed.  Rep.  947; 
In  re  Stone,  120  Fed.  Rep.  101  ;  In  re  Dowd, 
133  Fed.  Rep.  747  ;  Ex  p.  Rearick,  118  Fed.  Rep. 
928;  In  re  Ammon,  132  Fed.  Rep.  714:  U.  S. 
v.  Lewis,  129  Fed.  Rep.  823;  In  re  Wyman, 
132  Fed.  Rep.  708;  Exp.  Powers,  129  Fed.  Rep. 
985;  Ex  p.  McMinn,  110  Fed.  Rep.  954;  In  re 
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Reeves,  123  Fed.  Rep.  343;  In  re  Matthews, 
122  Fed.  Rep.  248;  In  re  Strauss,  (C.  C.  A.) 
126  Fed.  Rep.  327.  See  also  U.  S.  v.  Sing 
Tuck,  194  U.  S.  161. 

As  to  What  Constitute  Special  Circumstances.  — 
Boske  v.  Comingore,  177  U.  S.  459;  Cohn  v. 
Jones,  100  Fed.  Rep.  639. 

Appeal  Unnecessary  if  Law  Perfectly  Clear.  — 
Ex  p.  Green,  114  Fed.  Rep.  959. 

Appeal  to  State  Courts  Idle.  —  In  case  an  appeal 
to  the  state  courts  would  for  any  reason  be  vain 
cr  useless,  the  court  will  grant  the  writ.  Jami- 
son v.  Wimbish,  130  Fed.  Rep.  351. 

Confinement  for  Act  Involving  No  Moral  Turpi- 
tude. —  If  the  act  for  which  the  petitioner  is 
held  by  the  state  involves  no  moral  turpitude, 
and  is  illegal  only  because  so  declared  by  an 
unconstitutional  statute,  the  court  will  grant 
the  writ.    In  re  Davenport,  102  Fed.  Rep.  540. 

143.  4.  District  of  Columbia.  —  McGowan 
v.  Moody,  22  App.  Cas.  (D.  C.)  148. 

145.  5.  Jurisdiction  of  State  Courts  of  General 
Original  Jurisdiction.  —  Simmons  v.  Georgia 
Iron,  etc.,  Co.,  117  Ga.  305,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  145;  Com.  v. 
Ross,  28  Pa.  Co.  Ct.  276,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  145. 

8.  State  Courts  of  Original  Jurisdiction  —  Ala- 
bama.—  The  probate  judge  has  no  jurisdiction 
to  issue  the  writ  where  the  petitioner  is  con- 
fined under  an  order  of  the  Circuit  Court.  Hall 
v.  State,  130  Ala.  139. 

Georgia.  —  By  Acts  1899,  p.  432,  the  judge 
of  the  City  Court  of  Wrightsville  may  issue  the 
writ.    Sumner  v.  Sumner,  117  Ga.  229. 

Montana.  —  The  District  Court  may  issue  the 
writ.  State  v.  First  Judicial  Dist.  Ct.,  24  Mont. 
539- 

Texas.  —  A  County  Court  has  no  jurisdiction 
to  determine,  by  habeas  corpus  proceedings,  the 
right  of  custody  of  an  infant.  Rice  v.  Rice, 
24  Tex.  Civ.  App.  506. 

West  Virginia.  —  The  Supreme  Court  is  given 
jurisdiction  by  the  constitution.  Ex  p.  Hill,  51 
W.  Va.  536. 

148.  2.  The  South  Dakota  Statute  enumer- 
ates seven  classes  of  cases.  In  re  Taber,  13  S. 
Dak.  62. 
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110.     (b)  Appellate  Courts  and  Judges  Thereof.  —  See  notes  I,  2. 

190.    (oj  Court  offloers.  —  See  note  I. 

199.  ..  Conflicting  Jurisdiction  —  (i)  Custody  under  Federal  Au- 
thority. —  See  note  2. 

I  Silt.    (2)  Custody  under  State  Authority.  —  See  note  3. 

l.»  I.    V.  Nature  and  Scope  of  Remedy  —  1.  In  General.  —  See  notes  5,  6. 

!.».».    See  notes  1,  2,  3,  4. 

1 See  note  2. 

157.    See  notes  2,  3. 

2.  Civil  or  Criminal  Proceeding.  —  See  notes  4,  5. 
1J58.    3.  Original  Legality  or  Illegality  of  Detention.  —  See  notes  2,  6. 


1-10.  1.  Appellate  Courts  and  Judges  Author- 
ized to  Issue  Habeas  Corpus  by  Virtue  of  Appellate 
Jurisdiction — Texas.  —  A  court  of  civil  appeals 
has  no  original  jurisdiction  to  issue  the  writ. 
Welz  v.  Thompson,  26  Tex.  Civ.  App.  396. 

2.  Appellate  Courts  and  Judges  Having  Original 
Jurisdiction  to  Issue  Habeas  Corpus  —  Oklahoma. 

A  justice  of  the  Supreme  Court  may  issue 
the  writ  and  the  Supreme  Court  as  a  body  does 
not  have  jurisdiction  until  a  final  judgment  by 
such  justice.    Matter  of  McMaster,  9  Okla.  432. 

150.  1.  Court  Officers  Authorized  to  Issue 
Writs  of  Habeas  Corpus  —  Oklahoma.  —  The  clerk 
may  issue  writs,  whether  ordered  by  the  court 
or  by  a  single  justice.  Matter  of  McMaster,  9 
Okla.  432. 

Wisconsin.  — ■  Court  commissioners  may  issue 
the  writ.    LongstafT  v.  State,  120  Wis.  346. 

1. V2.    2.  Decision  in  Tarble's  Case  Acquiesced 

in  by  State  Courts.  —  Com.   v.    Butler,    19  Pa. 

Super.  Ct.  626. 

In  Ex  p.  Chance,  (Tex.  Crim.  1900)  58  S.  W. 
Rep.  1 10,  it  was  held  that  the  Texas  courts 
had  no  authority  to  release  on  habeas  corpus 
a  person  held  by  a  United  States  marshal  under 
a  commissioner's  warrant  issued  on  a  copy  of  an 
indictment  in  a  federal  court  of  the  Indian 
Territory. 

153.  3.  Paramount  Power  of  Federal  Courts 
to  Be  Exercised  with  Caution.  —  In  re  Matthews, 

122  Fed.  Rep.  248. 

Respect  for  State  Authority.  —  Ex  p.  Powers, 
129  Fed.  Rep.  985. 

154.  5.  Habeas  Corpus  a  Prerogative  Writ. 

—  Ex  p.  Lucas,  160  Mo.  218,  citing  15  Am.  and 
Enc.  Encyc.  of  Law  (2d  ed.)  154. 

6.  Habeas  Corpus  of  Common-law  Origin.  — 
Ex  p.  Lucas,  160  Mo.  218,  citing  15  Am*  and 
Eng.  Encyc.  of  Law  (2d  ed.)  154 

Writ  Is  Common-law  Remedy,  Not  Equitable.  — 
Sumner  v.  Sumner,  117  Ga.  229. 

155.  1.  Authority  of  Habeas  Corpus  Para- 
mount to  That  of  All  Other  Writs.  —  Ex  p.  Lucas, 
t6o  Mo.  218.  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  155. 

2.  Purpose  of  Writ  —  Release  from  Any  Illegal 
Detention.  —  In  re  Jewett,  69  Kan.  830  ;  Ex  p. 
Lucas,  160  Mo.  218,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  155;  State  v.  District 
Ct.,  32  Mont.  18  :  People  v.  New  York  Juvenile 
Asylum,  57  N.  Y.  App.  Div.  383. 

3.  Punishment  of  Offender  and  Redress  of  Injury 
Not  Within  Scope  of  Writ.  —  State  v.  District  Ct., 
32  Mont.  18;  People  v.  New  York  Juvenile 
Asylum,  57  N.  Y.  App.  Div.  383;  State  v. 
Huegin,  ito  Wis.  189. 

4.  Available  as  Quo  Warranto  if  Officer  Aots  by 


Commission  Absolutely  Void. —  Ex  p.  Lewis,  45 
Tex.  Crim.  1,  107  Am.  St.  Rep.  970. 

156.  2.  Right  of  Guardianship  Not  Triable 
on  Habeas  Corpus.  —  State  v.  Lawrence,  86  Minn. 
310. 

157.  2.  Writ  Issues  Ex  Debito  Justitiae. — 

Ex  p.  Lucas,  160  Mo.  218,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  157. 

Statutory  Modification.  —  By  statute  in  Maine 
persons  in  confinement  charged  with  the  com- 
mission of  a  felony  are  not  entitled  to  the  writ 
as  a  matter  of  right.  Welch  v.  Sheriff,  95  Me. 
451- 

3.  Probable  Cause  for  Writ  Must  Be  Shown.  — 

U.  S.  v.  Sing  Tuck,  194  U.  S.  161  ;  Iowa  v. 
Jones,  128  Fed.  Rep.  626;  Simmons  v.  Georgia 
Iron,  etc.,  Co.,  117  Ga.  305;  Ex  p.  Lucas,  160 
Mo.  218,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  157. 

Where  It  Appears  that  Prisoner  Must  Neces- 
sarily Be  Remanded.  —  Ex  p.  Roberts,  1 66  Mo. 
207;  In  re  Dowd,  133  Fed.  Rep.  747. 

Imprisonment  Expiring  Before  Return  to  Writ 
Can  Be  Made. —  Where  it  appears  that  the  term 
of  imprisonment  will  expire  before  the  return 
to  the  writ  can  be  made,  the  court  will  refuse 
to  issue  the  writ.    Ex  p.  Baez,  177  U.  S.  378. 

4.  Habeas  Corpus  Considered  Civil  Proceeding. 
—  Stewart  v.  Paul,  141  Ala.  516;  In  re  Jewett, 
69  Kan.  830;  In  re  Greaser,  (Neb.  1904)  101 
N.  W.  Rep.  235;  State  v.  Huegin,  110  Wis. 
189. 

Not  Criminal  Proceeding.  —  State  v.  Fenton, 

30  Wash.  325. 

5.  Habeas  Corpus  Is  Analogous  to  Proceeding  in 
Rem.  ■ — ■  Simmons  v.  Georgia  Iron,  etc.,  Co.,  117 
Ga.  305,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  157,  158. 

Not  a  "  Civil  Action."  —  Ex  p.  Miller,  10  Ohio 
Cir.  Dec.  760,  19  Ohio  Cir.  Ct.  544. 

Neither  Civil  Nor  Criminal  Action.  —  Carruth 
v.  Taylor,  8  N.  Dak.  166. 

Controversy  as  to  Custody  of  Children  a  Civil 
Suit. — People  v.  Court  of  Appeals,  27  Colo.  405. 

158.  2.  Detention  Originally  Illegal  but  Be- 
coming Legal. —  In  re  Dye,  32  Mont.  132. 

Custody  under  New  Process  Supersedes  Old.  — 
Ex  p.  Cannon,  41  Tex.  Crim.  76  ;  Ex  p.  Tripp, 
(Tex.  Crim.  1903)  77  S.  W.  Rep.  222;  Ex  p. 
McDonald,  (Tex.  Crim.  1901)  65  S.  W.  Rep. 
188;  Ex  p.  Kennedy,  (Tex.  Crim.  1900)  56  S. 
W.  Rep.  921  ;  Ex  p.  Brown,  (Tex.  Crim.  1900) 
55  S.  W.  Rep.  814. 

The  Legality  of  the  Detention  is  to  be  deter- 
mined by  the  circumstances  existing  at  the  time 
of  the  hearing.  Thus,  if  the  petitioner  is  held 
without  a  warrant,  but  a  warrant  is  sworn  out 


370 


Vol.  XV. 


HABEAS  CORPUS. 


159-165 


159.  4.  Necessity  of  Actual  Restraint.  —  See  notes  2,  3. 

5.  Anticipating  Decision  of  Trial  Court.  —  See  note  6. 

160.  VI.  Grounds  of  Remedy  —  1.  In  General.  —  See  note  3. 

161.  2.  Custody  under  Warrant  or  Commitment  on  Criminal  Charge  — 

a.  Before  Indictment.  — See  note  3. 
163.    See  notes  1,  2,  3,  4,  5,  6. 

163.  See  note  3. 

b.  After  Indictment  —  (1)  In  General.  —  See  notes  5,  6,  7. 

(2)  Defects  or  Irregularities  in  Drawing  Grand  J ury.  —  See  note  9. 

164.  (3)  Insufficiency  of  Indictment.  — See  note  2. 

If  There  Was  No  Legal  Evidence  Before  the  Grand  Jury.  —  See  note  3. 
(4)  Delay  in  Bringing  Indictment  to  Trial.  — See  note  5. 

165.  See  note  4. 


before  the  hearing,  the  writ  will  be  refilsed. 
Ex  p.  Healy,  8  Ohio  Dec.  692. 

158.  6.  Recovery  of  Habitual  Drunkard.  — 
Matter  of  Larner,  79  N.  Y.  App.  Div.  134 

159.  2.  Necessity  of  Actual  Restraint. — In 
re  O'Brien,  29  Mont.  530 ;  Ex  p.  Patterson, 
(Tex.  Crim.  1900)  56  S.  W.  Rep.  912;  Ex  p. 
Allen,  (Tex.  Crim.  1900)  56  S.  W.  Rep.  926; 
Ex  p.  Lawrence,  45  Tex.  Crim.  521  ;  Ex  p. 
Snyder,  39  Tex.  Crim.  120;  Ex  p.  McMinn, 
(Tex.  Crim.  1901)  63  S.  W.  Rep.  322;  Ex  p. 
Wolston,  (Tex.  Crim.  1902)  68  S.  W.  Rep.  679; 
Ex  p.  Walton,  45  Tex.  Crim.  74  ;  Ex  p.  Brown, 
43  Tex.  Crim.  45. 

Any  Restraint  Sufficient  That  Precludes  Abso- 
lute Freedom  of  Action.  —  Ex  p.  Snodgrass,  43 
Tex.  Crim.  359 ;  Ex  p.  Foster,  44  Tex.  Crim. 
423,  100  Am.  St.  Rep.  866. 

A  Person  Released  on  Bail  Pending  an  Appeal 
in  Habeas  Corpus  proceedings  is  still  restrained 
of  his  liberty.  Costello  v.  Palmer,  20  App. 
Cas.  (D.  C.)  210. 

3.  Persons  at  Large  on  Bail  or  Recognizance  Not 
Entitled  to  Habeas  Corpus.  —  In  re  Dykes,  13 
Okla.  339,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  339. 

6.  Moot  Case.  —  In  re  Dykes,  13  Okla.  339. 

Must  Be  Actual  Imprisonment  or  Restraint.  — 
A  mere  voluntary  surrender  to  an  officer,  fol- 
lowed by  an  immediate  release  on  the  petition- 
er's own  recognizance,  merely  for  the  purpose 
of  testing  the  validity  of  an  ordinance,  is  not 
such  restraint  as  will  support  the  writ  of 
habeas  corpus.    In  rc  Gow,  139  Cal.  242. 

160.  3.  Grounds  of  Remedy  in  General  --  Any 
Illegal  Restraint.  —  State  v.  Lawrence,  86  Minn. 
310;  People  v.  Hyatt,  172  N.  Y.  176,  92  Am. 
St.  Rep.  706;  Ex  p.  Blankenship,  (Tex.  Crim. 
190 1 )  57  S.  W.  Rep.  646. 

161.  3.  Custody  under  Commitment  Before 
Indictment.  —  Ex  p.  Lucas,  160  Mo.  218,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  161  ; 
Matter  of  Marceau,  (Supm.  Ct.  Spec.  T.)  32 
Misc.  (N.  Y.)  218,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  161  ;  People  v.  Wells, 
57  N.  Y.  App.  Div.  140.  See  also  Motherwell 
v.  U.  S..  (C.  C.  A.)  107  Fed.  Rep.  437,  reversed 
183  U.  S.  424. 

162.  1.  Want  of  Jurisdiction  in  Committing 
Magistrate.  —  Ex  p.  Lucas,  160  Mo.  218,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  162; 
Com.  v.  Scott,  8  Pa.  Dist.  367. 

2.  Failure  to  Indict  Within  Limited  Time.  — 
Ex  p.  Lucas,  160  Mo.  218,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  162. 


3.  Commitment  Charging  Acts  Not  Criminal  in 
Law.  —  Ex  p.  Harris,  (Miss.  1904)  37  So.  Rep. 
505;  Ex  p.  Lucas,  160  Mo.  218,  citing  15  Am. 
and  Eng.  Encyc.  ot  Law  (2d  ed.)  162;  fom. 
v.  Shortall,  206  Pa.  St.  165,  98  Am.  St.  Rep. 
759- 

4.  Defects  in  Warrant  of  Commitment.  —  Ex  p. 

Lucas,  160  Mo.  218.  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  162. 

5.  Mere  Irregularity  in  Commitment  Not  Ground 
for  Discharge.  —  Chow  Loy  v.  U.  S.,  (C.  C.  A.) 
112  Fed.  Rep.  354. 

6.  Matters  Properly  Determinable  by  Committing 
Magistrate  or  Grand  Jury.  —  U.  S.  v.  Robinson, 
126  Fed.  Rep.  1016;  Cruthers  v.  Bray,  159  Ind. 
685. 

163.  3.  Pendency  of  Proceeding  Before  Ex- 
amining Magistrate.  —  State  v.  Humphrey.  125 
Ala.  1  10;  State  v.  Sistrunk,  138  Ala.  68;  Ex  p. 
Krug,  (Tex.  Crim.  1900)  60  S.  W.  Rep.  38.  See 
also  In  re  Greene,  22  Quebec  Super.  Ct.  91. 

5.  Offense  Not  Committed  Within  Jurisdiction 
Where  Indictment  Was  Found.  —  Ex  p.  Lucas, 
160  Mo.  218,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.  1  163. 

6.  Want  of  Jurisdiction  in  Court  in  Which  Prose- 
cution Is  Pending.  —  Ex  p.  Lucas,  160  Mo.  218, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
163. 

7.  Interfering  with  Province  of  Jury.  —  Ex  p. 

Lucas,  160  Mo.  218,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  163;  Com.  v.  Mc- 
Aleese, 192  Pa.  St.  410. 

9.  Defects  or  Irregularities  in  Drawing  Grand 
Jury.  —  In  re  Corcoran,  6  Idaho  657;  In  re 
Davies,  68  Kan.  791  ;  In  re  McElroy,  10  Kan. 
App.  348;  Younger  v.  Hehn,  12  Wyo.  289,  107 
Am.  St.  Rep.  946. 

164.  2.  Rule  as  to  Defective  Indictments. — 
In  rc  Lewis,  t  1 4  Fed.  Rep.  963. 

3.  Sufficiency  of  Evidence  Before  Grand  Jury 
Cannot  Be  Examined.  —  In  re  Kennedy,  [44  Cal. 
634. 

5.  Delay  in  Bringing  Indictment  to  Trial.  — 

Dudley  v.  State,  55  W.  Va.  472. 

If  There  Has  Been  No  Demand  for  Trial.  — ■ 
People  v.  Murphy,  212  111.  584. 

The  Prisoner  Must  First  Demand  Trial  and  then 
apply  to  the  court  where  the  indictment  is 
triable.    In  re  Dykes.  13  Okla.  339. 

165.  4.  Delay  Without  Fault  of  Prosecution 
Not  Ground  of  Discharge,  Matter  of  Blair, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  175, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
164,  165. 
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IO.*».    (5)  Former  Jeopardy.  —  See  note  7. 

I  66.    3.  Custody  under  Judgments  or  Orders  of  Court  —  a.  General  Rule. 

—  See  note  4. 

b.  Void  Judgments  and  Process  —  (1)  In  General. — See  note  5. 
1  07.    Sec  note  1. 
1  68.    Sec  notes  l ,  2. 

(2)  Defective  Organization  of  Court.  —  See  note  4. 
100.    (6)  Conviction  under  Unconstitutional  Statute.  —  See  note  6. 

(7)  Conviction  under  Void  Municipal  Ordinance.  —  See  note  7. 

170.  (8)  Cotiviction  of  Acts  Not  Criminal  in  Laiv.  —  See  note  1. 

(9)  Want  of  Pozver  to  Render  Particular  Judgment  —  The  Modem  Rule. 

—  See  notes  4,  5. 

171.  c.  Judgments  Becoming  Inoperative  After  Rendition. — 
See  notes  2,  4. 

172.  d.  Excessive  Judgments.  —  See  note  1. 


1 05.  7.  Former  Jeopardy  Not  Ground  for  Habeas 
Corpus.  —  Gillespie  v.  Rump,  163  Ind.  457. 

1 00.  4.  Custody  under  Judgment,  etc.,  of 
Competent  Court  Not  Relievable  by  Habeas  Corpus. 

—  Young  v.  Fain,  121  Ga.  737 ;  Gillespie  v. 
Rump,  163  Ind.  457;  In  re  McAdams,  11  Ohio 
Cir.  Dec.  780,  21  Ohio  Cir.  Ct.  450;  Com.  v. 
May,  34  Pa.  Co.  Ct.  546. 

5.  Custody  under  Void  Judgment  —  Release  on 
Habeas  Corpus —  United  States.  —  Cuyler  v. 
Atlantic,  etc.,  R.  Co.,  131  Fed.  Rep.  95;  Cohn 
v.  Jones,  100  Fed.  Rep.  639;  Mackey  v.  Miller, 
(C.  C.  A.)  126  Fed.  Rep.  161. 

Georgia.  — Griffin  v.  Eaves,  114  Ga.  65. 

Minnesota.  —  State  v.  Matter,  78  Minn.  377. 

Missouri.  —  Ex  p.  Lucas,  160  Mo.  218, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
166;  Ex  p.  Neet,  157  Mo.  527,  80  Am.  St.  Rep. 
638. 

Nebraska.  —  Michaelson  v.  Beemer,  (Neb. 
1004)  101  N.  W.  Rep.  1007. 

Nevada.  —  Ex  p.  Dela,  25  Nev.  346,  83  Am. 
St.  Rep.  603. 

Oklahoma.  —  Matter  of  Comstock,   10  Okla. 

209- 

Pennsylvania.  —  Com.  v.  May,  24  Pa.  Co.  Ct. 
546- 

Texas.  —  Ex  p.  Duncan.  42  Tex.  Crim.  661. 

107.  1.  Void  Process.  —  Ex  p.  Lucas,  160 
Mo.  218,  citing  15  Am.  and  Eng.  EncVc.  ok 
La\v  (2d  cd.)  166. 

Unauthorized  Execution  Against  the  Person.  — 
People  v.  Gill,  85  N.  Y.  App.  Div.  192,  affirmed 
176  N.  Y.  606. 

10*.  1.  Defective  Mittimus  Issued  on  Valid 
Sentence.  —  In  re  Ropers,  75  Vt.  329. 

2.  Entry  of  a  Meaningless  and  Defective  Judg- 
ment against  a  prisoner  convicted  of  crime  does 
not  entitle  him  to  his  discharge  on  habeas 
corpus.  The  entry  should  be  amended.  Ex  p. 
Walker.  132  Cal.  143. 

4.  De  Facto  Judge.  — In  re  Hewes,  62  Kan. 
288. 

10!).  6.  Conviction  under  Unconstitutional 
Statutes  —  Discharge  on  Habeas  Corpug.  —  Stouten- 

hnrgh  v,  Frazier,  16  App.  Cas.  (D.  C.)  239; 
Moore  v.  Wheeler,  109  Ga.  62;  Ex  p.  Lucas.  160 
Mo.  218.  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  169.  See  also  Ex  p.  Neet,  157 
Mo.  527.  80  Am.  St.  Rep  638. 

Where  a  defendant  has  been  convicted  of  a 
misdemeanor  in  a  justice  court,  and  no  appeal 


has  been  had,  and  the  time  for  an  appeal  has 
expired,  he  may  challenge  the  constitutionality 
of  the  statute  under  which  he  was  convicted,  in 
an  application  to  the  Supreme  Court  for  a  writ 
of  habeas  corpus.    In  re  Jarvis.  66  Kan.  329. 

Same  Is  True  as  to  Conviction  under  Repealed 
Statute.  —  Griffin  v.  Eaves,  114  Ga.  65. 

7.  Conviction  under  Void  City  Ordinance.  — 
Ex  p.  Lewis,  45  Tex.  Crim.  1,  107  Am.  St.  Rep. 
970. 

Petitioner  Must  Show  Wherein  Ordinance  Void. 

— -Where  the  municipality  basthe  power  to  make 
ordinances  cn  the  subject  in  question,  the  peti- 
tioner must  show  wherein  the  particular  ordi- 
nance is  void.    In  re  Smith,  143  Cal.  368. 

170.  1.  Imprisonment  for  Acts  Not  Criminal 
in  Law. — ■  Mackey  v.  Miller,  (C.  C.  A.)  126  Fed. 
Rep.  161;  Ex  p.  Lucas,  160  Mo.  218,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed. )  170: 
Ex  p.  Neet,  157  Mo.  527,  80  Am.  St.  Rep.  638. 

4.  Modern  Rule  —  Want  of  Power  to  Render 
Particular  Judgment  Held  Ground  for  Discharge 
—  Colorado.  —  See  In  re  Mahany,  29  Colo.  442. 

Kansas.  —  In  re  Jewett,  69  Kan.  830. 

Nevada.  —  Ex  p.  Dela,  25  Nev.  346,  83  Am. 
St.  Rep.  603. 

North  Dakota.  —  State  v.  Beaverstad,  12  N. 
Dak.  527. 

South  Dakota.  —  In  re  Taber,  13  S.  Dak.  62. 

Texas. —  Ex  p.  Duncan,  42  Tex.  Crim.  661  ; 
Ex  p.  Stone,  (Tex.  Crim.  1903)  72  S.  W.  Rep. 
1000. 

Wisconsin.  —  State  v.  Huegin,  no  Wis.  189. 

Wyoming.  —  Miskimmins  v.  Shaver,  8  Wyo. 
392  :  Bandy  v.  Hehn.  10  Wyo.  167. 

Variance  Between  Sentence  and  Statute  Prescrib- 
ing Punishment.  —  hi  re  Burns,  113  Fed.  Rep. 
987. 

5.  When  Judgment  Is  Void  for  Want  of  Power 
to  Render  It.  —  Ex  p.  Lucas,  160  Mo.  218. 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
170;  Ex  p.  Maher.  25  Nev.  422,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  170  et  seq ; 
Matter  of  Casey,  27  Wash.  686,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  170. 

171.  2.  Matters  Arising  Since  Commitment. — 
People  v.  Mallary,  195  111.  582,  88  Am.  St.  Rep. 
212  (by  statute). 

4.  Aggregate  Time  Must  Be  Served  in  Case  of 
Concurrent  Sentences.  —  Simmons  v.  Georgia  Iron, 
etc..  Co.,  117  Ga.  305. 

17SJ.    1.  Excessive  Sentence  Valid  Except  as 
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178.   e.  Errors  and  Irregularities.  —  See  note  5. 

175.    Generally  Speaking.  —  See  note  2. 

Objections  to  Indictment,  etc.  —  See  note  3. 


to  Excess  —  Performance  of  Valid  Portion.  — 

De  Bara  v.  U.  S.,  (C.  C.  A.)  99  Fed.  Rep.  942; 
Ex  p.  Davis,  112  Fed.  Rep.  139;  In  re  Clarke, 
125  Cal.  388;  Tindall  v.  Nisbet,  113  Ga.  11 14, 
c:t:ng  15  Am.  and  Eng.  Encyc.  OF  Law  (2d  ed.) 
171;  State  v.  Foster,  109  La.  587;  Kellar  v. 
Davis,  (Neb.  1903)  95  N.  W.  Rep.  1028;  Rex 
v.  Kavanagh,  5  Can.  Crim.  Cas.  (Nova  Scotia) 
5°7- 

172.  5.  Mere  Errors  or  Irregularities  Not  Re- 
viewable on  Habeas  Corpus —  United  States. — 
Terlinden  v.  Ames,  184  U.  S.  270;  Dimmick  v. 
Tompkins,  194  U.  S.  540 ;  In  re  Nevitt,  (C.  C.  A.) 
117  Fed.  Rep.  448;  Iowa  v.  Jones,  128  Fed.  Rep. 
626;  Ex  p.  Powers,  129  Fed.  Rep.  985;  In  re 
Strauss,  (C.  C.  A.)  126  Fed.  Rep.  327;  Ex  p. 
Haggerty,  124  Fed.  Rep.  441  ;  De  Bara  v.  U.  S., 
(C.  C.  A.)  99  Fed.  Rep.  942  ;  Castner  v.  Poca- 
hontas Collieries  Co.,  117  Fed.  Rep.  184;  Ex  p. 
Davis,  112  Fed.  Rep.  139;  In  re  Lewis,  114  Fed. 
Rep.  963;  Ex  p.  O'Neal,  125  Fed.  Rep.  967; 
Cohn  v.  Jones,  100  Fed.  Rep.  639. 

Alabama.  —  Bray  v.  State,  140  Ala.  172;  Ex 
p.  Roberson,  123  Ala.  103,  82  Am.  St.  Rep.  107. 

Arizona.  —  Matter  of  Smith,  4  Ariz.  95. 

Arkansas.  —  Ex  p.  Foote,  70  Ark.  12;  Ex  p. 
Brady,  70  Ark.  376. 

California.  —  In  re  Reed,  143  Cal.  634,  101 
Am.  St.  Rep.  138  ;  In  re  Knowlton,  136  Cal.  107  ; 
In  re  Chin  Mce  Ho,  140  Cal.  263;  In  re  La- 
pique,  139  Cal.  204. 

Colorado.  —  In  re  Mahany,  29  Colo.  442. 

Delaware.  — In  re  Phillips,  (Del.  1904)  59 
Atl.  Rep.  47. 

District  of  Columbia.  —  U.  S.  v.  Davis,  18 
App.  Cas.  (D.  C.)  280;  Palmer  v.  Calladay,  18 
App.  Cas.  (D.  C.)  426- 

Florida.  —  Randall  v.  Tillis,  43  Fla.  43; 
Bronk  v.  State,  43  Fla.  461,  99  Am.  St.  Rep. 
119. 

Georgia. — Young  v.  Fain,  121  Ga.  737. 
citing  15  Am.  ant  Eng.  Encyc.  of  Law  (2d  ed.) 
172,  175,  :76;  McFarland  v.  Donaidson,  115 
Ga.  567,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  172;  Tindall  v.  Nisbet,  113  Ga.  1114. 

Idaho.  —  Ex.  p.  Knudtson,  (Idaho  1905)  79 
Pac.  Rep.  641  ;  In  re  Alcorn,  7  Idaho  101  ;  In  re 
Green,  7  Idaho  94  ;  In  re  Marshall,  6  Idaho  516. 

Illinois.  —  People  v.  Murphy,  212  111.  584, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
172;  People  v.  Murphy,  202  111.  493:  People  v. 
Barrett,  203  111.  99,  96  Am.  St.  Rep.  296 ; 
People  v.  Murphy,  188  111.  144. 

Indiana.  —  Gillespie  v.  Rump,  163  Ind.  457. 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
172;  Winslow  v.  Green,  155  Ind.  368;  Peters 
v.  Koepke,  156  Ind.  35;  Webber  v.  Harding, 
155  Ind.  408  ;  Koepke  v.  Hill,  157  Ind.  f72,  87 
Am.  St.  Rep.  i6t;  Pritchett  v.  Cox,  154  Ind. 
108:  Williams  v.  Hert,  157  Ind.  211,  87  Am. 
St.  Rep.  203. 

Kansas.  —  In  re  Nolan,  68  Kan.  796;  In  re 
Corum,  62  Kan.  271,  84  Am.  St.  Rep.  382. 

Louisiana.  —  State  ex  rel.  Cayard,  52  La. 
Ann.  4. 

Massachusetts.  —  Sellers  Case,  186  Mass.  301. 
Michigan.  —  In  re  Lewis,  124  Mich.  199;  In 
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re  Butler,  (Mich.  1904)  101  N.  W.  Rep.  630; 
In  re  Maguire,  114  Mich.  80. 

Minnesota.  —  State  v.  Matter,  78  Minn.  377. 

Mississippi.  —  Ex  p.  Grubbs,  79  Miss.  358. 

Montana.  —  In  re  Downey,  31  Mont.  441, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
172;  In  re  Boyle.  26  Mont.  365. 

Nebraska.  —  McCarty  v.  Hopkins,  61  Neb. 
550  ;  In  re  Walker,  61  Neb.  803;  Michaelson  t>. 
Beemer,  (Neb.  1904)  101  N.  W.  Rep.  1007; 
Kellar  v.  Davis,  (Neb.  1903)  95  N.  W.  Rep. 
1028. 

Nevada.  —  Ex  p.  Gafford*,  25  Nev.  101,  83 
Am.  St.  Rep.  568. 

New  York.  —  People  v.  Fallon,  73  N.  Y. 
App.  Div.  471;  People  v.  New  York  Catholic 
Protectory,  93  N.  Y.  App.  Div.  196;  People  v. 
City  Prison,  (Supm.  Ct.  Spec.  T.)  44  Misc. 
(N.  Y.)  140;  People  v.  Hayes,  (Supm.  Ct.  Spec. 
T.)  38  Misc.  (N.  Y.)  163;  People  v.  Fox, 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  82; 
People  v.  Hagan,  (Supm.  Ct.  Spec.  T.)  34  Misc. 
(N.  Y.)  24;  People  V.  City  Prison,  (Supm.  Ct. 
Spec.  T.)  37  Misc.  (N.  Y.)  635;  People  v. 
Flynn,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 
90;  People  v.  State  Reformatory,  (Supm.  Ct. 
Spec.  T.)  37  Misc.  (N.  Y.)  92;  People  v.  New 
York.Soc,  etc.,  (Supm.  Ct.  Spec.  T.)  27  Misc. 
(N.  Y.)  457. 

North  Dakota.  —  State  v.  Beaverstad,  12  N. 
Dak.  527. 

Ohio.  —  In  re  McAdams,  1 1  Ohio  Cir.  Dec. 
780,  21  Ohio  Cir.  Ct.  450;  Milford  v.  Perry,  9 
Ohio  Cir.  Dec.  492,  18  Ohio  Cir.  Ct.  76. 

Oklahoma.  —  Matter  of  Maas,  10  Okla.  302. 
•   Oregon.  —  Ex  p.  Stacey,  45  Oregon  85. 

Pennsylvania.  —  See  Com.  v.  County  Prison, 
26  Pa.  Super.  Ct.  191. 

South  Carolina.  —  State  v.  Garlington,  56  S. 
Car.  413. 

Texas.  —  Ex  p.  Beeler,  41  Tex.  Crim.  240; 
Ex  p.  Douthitt,  (Tex.  Crim.  1901)  63  S.  W. 
Rep.  131  ;  Ex  p.  English,  (Tex.  Crim.  1899)  S3 
S.  W.  Rep.  106. 

Utah.  —  Matter  of  Clark,  28  Utah  268. 

Washington.  —  State  v.  Graham,  34  Wash. 
8t  ;  Matter  of  Casey,  27  Wash.  686. 

Wisconsin.  —  In  re  Meggett,  105  Wis.  291; 
In  re  Stittgen,  110  Wis.  625. 

Wxoming.  —  Younger  v.  Hehn,  12  Wyo.  389, 
107  Am.  St.  Rep.  946;  Fisher  V.  McDaniel,  9 
Wyo.  457,  87  Am.  St.  Rep.  971. 

Canada.  —  Reg.  v.  St.  Clair,  3  Can.  Crim. 
Cas.  (Ont.)  S5 1  ;  Rex  v.  Beamish,  5  Can.  Crim. 
Cas.  (British  Columbia)  388. 

1 75.  2.  In  the  Following  Cases  Habeas  Corpus 
Has  Been  Not  Proper  Remedy:  Where  a  Sen- 
tence Is  Imposed  Less  than  That  Authorized  by 
Law.  —  In  re  Reed,  143  Cal.  634,  tot  Am.  St. 
Rep.  138. 

Where  a  Court  Gran'cd  Several  Alleged  Un- 
lawful Stays  of  Execution  of  a  Sentence,  at  the 
Request  of  the  Petitioner.  —  People  v.  Murphy, 
212  111.  540. 

3.  Defective  Indictment  Not  Ground  for  Dis- 
charge on  Habeas  Corpus.  -  Dimmick  7'.  Tomp- 
kins, 194  U.  S.  540;  McFarland  v.  Donaldson, 
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171>.     The  Denial  of  a  Trial  by  Jury. — -See  note  I. 

Existence  of  Remedy  by  Appeal,  etc.,  as  Affecting  Habeas  Corpus.  —  See  note  4. 

/.  Judgments  of  Courts  Martial.  —  See  note  8. 

177.  g.  Commitments  for  Contempt  —  (i)  In  General.  —  See 
notes  2,  3. 

178.  But  if  the  Court  Did  Not  Have  Jurisdiction.  —  See  notes  I,  3. 

1  79.    See  note  1. 

(2)  Refusal  of  Witness  to  Take  Oath  or  to  Testify.  —  See  notes  3,  5. 

180.  h.  Decisions  of  Quasi-judicial  Officers.  — See  notes  5,  6. 

181.  See  note  2. 

4.  Custody  of  Husband  or  Wife  —  a.  Remedy  of  Husband  or 

WlFE  AGAINST  THIRD  PERSONS  —  If  a  Husband  Is  Unlawfully  Restrained  of  His  Liberty. 

—  See  note  5. 

1  83.  5.  Custody  of  Infants  —  a.  DETENTION  OF  CHILDREN  FROM  PAR- 
ENTS. —  See  notes  4,  5. 


1 1 5  Ga.  567,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  175;  In  re  Alcorn,  7  Idajio  101  ; 
Ex  p.  Stacey,  45  Oregon  85. 

1  70.  1.  Denial  of  Trial  by  Jury  —  When  Not 
Ground  for  Discharge  on  Habeas  Corpus.  —  Tin- 
dall  v.  Nisbet,  113  Ga.  11 14,  citing  15  Am.  and 
Enc.  Encyc.  of  Law  (2d  ed.)  176;  McFarland 
v.  Donaldson,  115  Ga.  567,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  176;  Williams 
v.  Hert,  157  Ind.  an,  87  Am.  St.  Rep.  203; 
In  re  Walker,  61  Neb.  803. 

4.  Effect  of  Remedy  by  Writ  of  Error  on  Appeal. 
—  Ex  p.  Windsor,  (Tex.  Crim.  1904)  78  S.  W. 
Rep.  510;  Ex  p.  Patterson,  42  Tex.  Crim.  256. 
See  also  Ex  p.  Bettis,  (Ala.  1904)  37  So.  Rep. 
640. 

8.  Custody  under  Judgment  of  Court  Martial.  — 

Carter  v.  Roberts,  177  U.  S.  496;  Carter  v. 
McClaughry,  183  U.  S.  365  ;  McClaughry  v. 
Deniing.  186  U.  S.  49;  Ex  p.  Townsend,  133 
Fed.  Rep.  74. 

Court  Will  Not  Interfere  in  Advance  of  Determi- 
nation by  Military  Tribunal.  —  In  re  Cadwalla- 
der,  127  Fed.  Rep.  881. 

1 77.  2.  Commitment  for  Contempt  Not  Im- 
peachable by  Habeas  Corpus  Where  Court  Had 
Jurisdiction.  —  Ex  p.  O'Neal,  125  Fed.  Rep. 
967;  In  re  Nevitt,  (C.  C.  A.)  117  Fed.  Rep. 
448:  Ex  p.  Davis,  112  Fed.  Rep.  139;  Ex  p. 
Haggerty,  124  Fed.  Rep.  441  ;  In  re  Boyle,  26 
Mont.  365  :  In  re  Taber,  13  S.  Dak.  62. 

3.  Commitment  for  Disobeying  Erroneous  Judg- 
ment or  Order  — In  re  Downey,  31  Mont.  441; 
In  re  Meggett,  105  Wis.  291. 

Washington  Statute. —  Ball.  Annot.  Codes  and 
Stat.  Wash  ,  §  5S26  provides  that  the  legality 
of  a  commitment  for  a  civil  contempt  may  be 
inquired  into  on  habeas  corpus.  Matter  of 
Coulter,  25  Wash.  526. 

178.  1.  Commitment  Void  for  Want  of  Juris- 
diction —  United  States.  — In  re  Reese,  (C.  C. 
A.)  107  Fed.  Rep.  942;  Ex  p.  Strieker,  109  Fed. 
Rep.  145;  Cuyler  v.  Atlantic,  etc.,  R.  Co.,  131 
Fed.  Rep.  95. 

California.  —  Ex  p.  Hoar,  146  Cal.  132. 

District  of  Columbia.  —  Elliott  v.  U.  S.,  23 
App.  Cas.  (D.  C.)  456. 

Hawaii. —  Ex  p.  Pahia,  13  Hawaii  575, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
178. 

Kansas.  —  In  re  Jewett.  69  Kan.  830.  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  178. 


Texas.  —  Ex  p.  Stone,  (Tex.  Crim.  1903)  72 
S.  W.  Rep.  1000. 

3.  Contempt  Predicated  on  Disobedience  of  Un- 
authorized Order. —  Ex  p.  Clarke,  126  Cal.  235, 
77  Am.  St.  Rep.  176;  People  v.  Barrett,  203 
111.  99,  96  Am.  St.  Rep.  296. 

179.    1.  Acts  Not  Constituting  Contempt.  — 

—  Ex  p.  Foster,  44  Tex.  Crim.  423,  100  Am. 
St.  Rep.  866 ;  Ex  p.  Snodgrass,  43  Tex.  Crim. 
359;  Ex  p.  Duncan,  42  Tex.  Crim.  661. 

3.  Refusal  of  Witness  to  Answer  Legal  and 
Proper  Questions. —  Ex  p.  Gfeller,  178  Mo.  248. 

5.  Refusal  to  Answer  Improper  Questions  —  Dis- 
charge on  Habeas  Corpus.  —  Rogers  v.  Superior 
Ct,  145  Cal.  88  ;  Elliott  v.  U.  S.,  23  App.  Cas. 
(D.  C.)  456 ;  Matter  of  Green,  86  Mo.  App. 
216  ;  Miskimmins  v.  Shaver,  8  Wyo.  392. 

Refusal  to  Produce  Papers  and  Books.  —  If  the 
court  has  no  right  to  require  the  production  of 
papers  and  books,  the  petitioner  will  be  released 
on  habeas  corpus.  Ex  p.  Clarke,  126  Cal.  23s, 
77  Am.  St.  Rep.  176. 

1§0.  5.  Decisions  of  Quasi-judicial  Officers  — 
Exclusion  of  Immigrants.  —  Chin  Bak  Kan  v.  V. 
S.,  186  U.  S.  193. 

6.  Same  Principle  Applies  to  Alien  Claiming  to 
Remain  in  United  States.  —  In  re  Lea,  126  Fed. 
Rep.  234. 

181.  2.  Power  of  Courts  to  Review  Decisions 
of  Immigration  Officers  Taken  Away  by  Statute. 

—  U.  S.  v.  Williams,  194  U.  S.  279  ;  Japanese 
Immigrant  Case,  189  U.  S.  86;  Fok  Yung  Yo 
v.  U.  S.,  185  U.  S.  296  ;  Lavin  v.  Le  Fevre.  (C. 
C.  A.)  125  Fed.  Rep.  693  ;  In  re  Moy  Quong1 
Shing,  125  Fed.  Rep.  641. 

Court  Will  Not  Interfere  Before  Appeal  Has 
Been  Taken  to  Secretary  of  Commerce  and  Labor. 

—  U.  S.  v.  Sing  Tuck.  194  U.  S.  161  ;  Mok 
Chung  v.  U.  S.,  (C.  C.  A.)  133  Fed.  Rep.  166. 

Deportation  of  Aliens.  —  Under  32  U.  S.  Stat. 
1218,  c.  1012,  §  21,  providing  for  the  deporta- 
tion of  aliens  found  to  be  illegally  within  the 
United  States,  the  determination  of  the  serre- 
tary  of  commerce  and  labor  is  conclusive. 
In  re  Lea,  126  Fed.  Rep.  231. 

5.  Remedy  of  Wife  for  Unlawful  Detention  of 
Husband.  —  In  re  Chace,  26  R.  T.  351,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  t8i. 

182.  4.  Habeas  Corpus  by  Mother  of  Infant 
Child.  —  Matter  of  Baier,  1 1  Ohio  Dec.  47.  8 
Ohio  N.  P.  107. 

5.  Habeas  Corpus  by  One  Parent  Against  Other. 
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183.  Transfer  or  Forfeiture  of  Parental  Right.  —  See  notes  2,  3. 

184.  See  note  1. 

185.  d.  Principles  Governing  Award  of  Custody  on  Habeas 
Corpus.  —  See  note  5. 

186.  See  note  1. 

No  Exact  Rale  Can  Be  Laid  Down  as  to  the  Age.  —  See  note  3« 
Custody  of  the  Child  Is  Withheld.  —  See  note  4. 

187.  See  note  1. 

The  Welfare  of  the  Infant  Is  the  Primary  Consideration.  —  See  notes  2,  3,  4. 

188.  6.  Custody  in  Extradition  Proceedings.  — See  notes  1,  2,  3. 


—  Stickel  v.  Stickel,  18  App.  Cas.  (D.  C.)  149; 
State  v.  Michel,  105  La.  741. 

IStt.  2.  Custody  of  Child  Recoverable  on 
Habeas  Corpus  Notwithstanding  Transfer  or  Sur- 
render. —  Hibbette  v.  Baines,  78  Miss.  695. 

3.  Restoration  of  Custody  After  Release  or 
Abandonment  Denied. —  Carter  v.  Brett.  116  Ga. 
114;  Lamar  v.  Harris,  117  Ga.  993;  McDonald 
v.  Stitt,  118  Iowa  199;  Anderson  v.  Young,  54 
S.  Car.  388. 

Agreement  to  Be  Enforceable  Must  Be  Clearly 
Proven.  —  Monk  v.  McDaniel,  116  Ga.  108; 
Dunkin  v.  Seifert,  123  Iowa  64;  Miller  v.  Mil- 
ler, 123  Iowa  165. 

1  §4.    1 .  Custody  Lost  Without  Fault  of  Parent. 

—  McKercher  v.  Green,  13  Colo.  App.  270. 

185.  5.  Removal  of  Restraint  —  Right  of  In- 
fant to  Choose  Custodian. —  Lamar  v.  Harris,  117 
Ga.  993  ;  Matter  of  Cunningham,  61  N.  J.  Eq. 
454;  People  v.  Buffett,  75  N.  Y.  App.  Div.  365; 
People  v.  Ciarcia,  49  N.  Y.  App.  Div.  90. 

Where  the  child  avows  equal  love  for  each 
parent,  an  expression  of  preference  will  be  given 
little  weight.  People  v.  Elder,  98  N.  Y.  App. 
Div.  244. 

Jurisdiction  to  Award  Custody  of  Infants.  — 

The  Circuit  Courts  have  no  jurisdiction  to  de- 
termine the  right  of  custody.  Clifford  v.  Wil- 
liams. 131  Fed.  Rep.  100. 

186.  1.  No  Absolute  Right  in  Infant  to  Choose 
Custodian.  —  Hibbette  v.  Baines,  78  Miss.  695. 

3.  Age  of  Discretion  in  United  States.  —  Neville 
v.  Reed,  134  Ala.  317,  92  Am.  St.  Rep.  35; 
Matter  of  Cunningham,  61  N.  J.  Eq.  .154. 

Seventeen  Years  Not  Old  Enough  in  Louisiana.  — 
Prieto  v.  St.  Alphonsus  Convent,  52  La.  Ann. 
631. 

The  Nearer  the  Child   Approaches  Fourteen, 

the  greater  is  the  weight  to-  be  given  its  wish. 
Chunn  -'.  Graham,  117  Ga.  551. 

4.  What  Not  Harboring.  —  But  merely  fur- 
nishing a  boy  of  fifteen  with  money  for  travel- 
ing expenses,  with  no  Intention  to  deprive  the 
parent  of  his  custody,  is  not  enough  to  support 
the  writ.    In  re  Christal.  141  Cal.  523. 

187.  1.  Custody  of  Young  Children  Awarded 
on  Habeas  Corpus.  —  Bullock  v.  Robertson,  160 
Ind.  522,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  187. 

Court  Acts  as  Parens  Patriae.  —  In  re  Soy  King, 
7  British  Columbia  291  ;  In  re  Quai  Shing,  6 
British  Columbia  86. 

2.  Welfare  of  Infant  Primary  Consideration  — 
Alabama. —  Neville  v.  Reed,  134  Ala.  317.  92 
Am.  St.  Rep.  35  ;  Kirkbride  v.  Harvey,  139  Ala. 
231. 

Arizona.  —  New  York  Foundling  Hospital  v. 
Gatti,  (Ariz.  1905)  79  Pac.  Rep.  231.  % 


Colorado.  —  McKercher  v.  Green,  13.  Colo. 
App.  270. 

District  of  Columbia.  —  Stickel  v.  Stickel,  18 
App.  Cas.  (D.  C.)  149. 

Georgia.  —  Chunn  v.  Graham,  117  Ga.  551; 
Lamar  v.  Harris,  117  Ga.  993. 

Indiana.  —  Bullock  v.  Robertson,  160  Ind.  522, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
185-187;  Berkshire  v.  Caley,  157  Ind.  1. 

loiva.  —  McDonald  v.  Stitt,  118  Iowa  199. 

Kansas.  —  In  re  King,  66  Kan.  695,  97  Am. 
St.  Rep.  399,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  187;  In  re  Hamilton,  66  Kan. 
754- 

Louisiana.  —  See  State  v.  Jones,  113  La.  298. 

New  York.  —  People  v.  Elder,  98  N.  Y.  App. 
Div.  244  ;  People  v.  New  York  Juvenile  Asylum, 
58  N.  Y.  App.  Div.  133;  People  v.  Ciarcia,  49 
N.  Y.  App.  Div.  90 ;  People  v.  Fuller,  41  N.  Y. 
App.  Div.  404. 

Ohio.  —  Coon's  Application,  11  Ohio  Cir.  Dec. 
208,  20  Ohio  Cir.  Ct.  47. 

Pennsylvania.  —  Com.  v.  Oplinger,  28  Pa. 
Co.  Ct.  282. 

South  Carolina.  —  Anderson  v.  Young,  54  S. 
Car.  388. 

Texas.  —  Plahn  v.  Dribred,  36  Tex.  Civ.  App. 
600. 

Wisconsin.  —  In  re  Stittgen,  110  Wis.  625. 
Canada.  —  In  re  Soy  King,  7  British  Colum- 
bia, 291. 

Financial  Interests  Not  Controlling.  — Cormack 
v.  Marshall,  211  111.  519. 

Happiness  for  the  Present  is  not  to  outweigh  the 
child's  future  welfare.  Hibbette  v.  Baines,  78 
Miss.  695. 

3.  Rights  of  Parents  Considered.  —  Miller  v. 
Miller,  123  Iowa  165. 

4.  Award  of  Custody  to  Person  Having  Legal 
Right. —  Monk  McDaniel.  116  Ga.  108  ;  Car- 
ter v.  Brett,  116  Ga.  114:  Dunkin  v.  Seifert, 
123  Iowa  64;  Coon's  Application,  11  Ohio  Cir. 
Dec.  208,  20  Ohio  Cir.  Ct.  47. 

188.  1.  Custody  in  Extradition  Proceedings 
—  Remedy  by  Habeas  Corpus.  —  Bruce  v.  Rayner, 
62  C.  C.  A.  501  :  In  rc  Taylor,  118  Fed.  Rep. 
196;  Stewart  v.  U.  S..  (C.  C.  A.)  119  Fed.  Rep. 
89;  State  v.  Clough,  72  N.  H.  178;  People  v. 
Hyatt,  172  N.  Y.  176,  02  Am.  St.  Rep.  706. 

2.  Sufficiency  of  Charge  of  Crime  in  Inter- 
national Extradition. —  Ex  t*.  Gaynor,  22  Quebec 
Super.  Ct.  109. 

Sufficiency  of  Charge  of  Crime  in  Interstate 
Extradition.  —  Hyatt  v.  Corkran,  188  U.  S.  6qi  ; 
Munsey  v.  Clough,  196  U.  S.  364;  Rntce  v. 
Rayner,  62  C.  C.  A.  501  ;  State  v.  Clough.  71 
N.  H.  594  ;  People  v.  Police  Com'r,  100  N.  Y. 
App.  Div.  483;  In  rc  Renshaw,  (S.  Dak.  1904) 
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1 90. 

Purposes 
191. 

note  5. 
192. 


7   Custody  by  Military  Officers.  —  See  notes  2,  3. 

8.  Habeas  Corpus  to  Admit  to  Bail.  —  See  note  5. 

9.  Habeas   Corpus  to   Procure  Temporary  Enlargement  for  Special 

a.  In  General.  —  See  note  3. 

Habeas  Corpus  to  Bring  Up  Accused  in  Pending  Criminal  Proceedings.  —  See 


b.  Habeas  Corpus  ad  Testificandum.  —  See  notes  1,  2,  3. 

VII.  The  Application  —  2.  Who  May  Apply  for  Writ  —  a.  Person 

under  Restraint.  —  See  note  6. 

b.  Application  by  Third  Person  on  Behalf  of  Person 
Detained — See  note  7. 

194.  3.  Court  or  Judge  to  Whom  Application  Must  Be  Made.  —  See  note  2. 

VIII.  To  Whom  Writ  Is  to  Be  Directed.  —  See  note  4. 

195.  IX.  THE   RETURN — 1.  Necessity  —  The  Body  of  the  Person  Detained  Must 

Be  Produced.  —  See  notes  3,4,  5. 

196.  3.  Time  and  Mode  of  Making  —  c.  To  What  Court  or  Judge.  — 
See  note  4. 


99  N.  W.  Rep.  83  ;  Armstrong  v.  Van  De  Van- 
ter,  21  Wash.  682. 

199.  3.  Insufficiency  of  Evidence  Not  Ground 
for  Discharge. — Tendcrlin  v.  Ames,  184  U.  S.  270  ; 
Greene  v.  Henkel,  183  U.  S.  249;  In  re  Count 
de  Toulouse  Lautrec,  (C.  C.  A.)  102  Fed.  Rep. 
878 ;  State  v.  Justus,  84  Minn.  237 ;  Ex  p.  Den- 
nison,  (Neb.  1904)  101  N.  W.  Rep.  1045;  State 
v.  Clough,  71  N.  H.  594. 

189.  2.  Illegal  Detention  by  Military  or 
Naval  Officers. — Bx  p.  Houghton,  129  Fed.  Rep. 
239;  Ex  p.  Reaves,  121  Fed.  Rep.  848,  reversed 
(C.  C.  A.)  126  Fed.  Rep.  127;  In  re  Lessard, 
134  Fed.  Rep.  305  ;  In  re  Carver,  103  Fed.  Rep. 
624;  Thomas  v.  Winne,  (C.  C.  A.)  122  Fed. 
Rep.  395- 

3.  After  the  Jurisdiction  of  the  Court  Has 
Attached  the  military  authorities  cannot  deprive 
the  court  of  its  jurisdiction  by  arresting  the 
petitioner.    Ex  p.  Houghton,  129  Fed.  Rep.  239. 

5.  Habeas  Corpus  to  Admit  to  Bail  in  Modern 
Practice.  —  State  v.  Berkstresser,  137  Ala.  109; 
In  re  Tubbs,  (Mich.  1905)  102  N.  W.  Rep.  626; 
Packenham  v.  Reed,  37  Wash.  258,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  189. 

1  90.  3.  Should  Not  Be  to  Judge  under  Whose 
Order  Petitioner  Is  Confined.  —  Elliott  v.  U.  S.,  23 
App.  Cas.  (D.  C.)  456. 

Return  Is  Heard  and  Determined  by  Court  and 
Not  by  Jury. —  Sumner  v.  Sumner,  117  Ga.  229. 

191.  5.  Habeas  Corpus  to  Bring  Up  Prisoner 
for  Trial.  —  Com.  v.  Ross/28  Pa.  Co.  Ct.  276. 

192.  1.  Prisoner  Desiring  to  Testify  in  His 
Own  Behalf.  —  Com.  v.  Ross,  28  Pa.  Co.  Ct.  276, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.). 
191. 

2.  Habeas  Corpus  to  Bring  Up  Prisoner  Under- 
going Sentence. —  Com.  v.  Ross,  28  Pa.  Co.  Ct. 
276,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  192. 

3.  All  Courts  Have  Power  to  Issue  Habeas 
Corpus  ad  Testificandum.  —  Com.  v.  Ross,  28  Pa. 
Co.  Ct.  276,  citing  15  Am.  and  Eng.  Encyc.  op 
Law  (2d  ed.)  192. 

6.  Federal  Courts  Cannot  Grant  Writ  on  Appli- 
cation of  Indian.  —  In  re  Celestine.  114  Fed. 
Rep.  551. 

Insane  Person.  —  Under  Cal.  Const.,  art.  1,  §  5, 
and  Pen.  Code,  §  1473,  an  inmate  of  an  insane 


asylum  may  prosecute  a  writ  of  habeas  corpus 
to  have  it  decided  that  he  has  become  sane. 
Gardner  v.  Jones,  126  Cal.  614. 

A  person  restrained  in  a  state  hospital  may 
himself  apply  for  the  writ,  notwithstanding  that 
a  statute  provides  that  any  person  restrained 
in  a  hospital  may  be  released  on  application  of 
a  friend  or  relative.  Matter  of  Everett,  138 
Cal.  490. 

7.  Wife  May  Apply  for  Writ  if  Husband  De- 
tained. —  In  re  Chace,  26  R.  I.  351,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  193. 

194.,  2.  Application  to  Local  Court  or  Judge 
Required.  —  Ex  p.  Gaume,  162  Mo.  390;  Matter 
of  Bailey,  10  Okla.  294;  Ex  p.  Tremblay,  11 
Quebec  K.  B.  454,  6  Can.  Crim.  Cas.  147  ;  Rex 
v.  Wilson,  35  N.  Bruns.  461,  37  Can.  L.  J.  431. 
See  also  Simmons  v.  Georgia  Iron,  etc.,  Co., 
117  Ga.  305. 

The  Supreme  Court  of  the  District  of  Colum- 
bia has  no  jurisdiction  to  entertain  habeas  cor- 
pus proceedings  in  behalf  of  one  held  in  custody 
in  the  island  of  Guam.  McGowan  v.  Moody,  22 
App.  Cas.  (D.  C.)  148. 

4.  Restraint  by  Corporation. —  The  writ  should 
not  be  directed  to  the  corporation  as  such,  but 
to  the  person  having  the  actual  physical  control 
of  the  person  restrained  of  his  liberty.  Sim- 
mons v.  Georgia  Iron,  etc.,  Co.,  117  Ga.  305, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
194. 

195.    3.  Producing  Body  of  Person  Detained. 

—  Simmons  v.  Georgia  Iron,  etc.,  Co.,  117  Ga. 

SOS- 
Immaterial  that  Person  Out  of  Jurisdiction  if  in 

Custody  of  Respondent. —  People  v.  Winston, 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  21, 
affirmed  61  N.  Y.  App.  Div.  614. 

4.  Production  of  Body  Dispensed  With  —  Persons 
Not  in  Custody  of  Respondent.  —  People  v.  New 
York  Juvenile  Asylum,  57  N.  Y.  App.  Div.  383  ; 
People  v.  New  York  Juvenile  Asylum,  58  N.  Y. 
App.  Div.  133  ;  People  v.  Baxter,  57  N.  Y.  App. 
Div.  179. 

5.  Instructions  from  Superior  Officer  Not  to  Obey 
Writ.  —  Greene  v.  Carpenter,  22  Quebec  Super. 

Ct.  104. 

19G.  4.  Returnable  to  Jude*  of  County  Where 
Indictments  Pending, —  Ex  p.  Fulton   (Tex.  Cri'.n. 
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197.  5.  Effect  of  Return  —  d.  RULE  IN  UNITED  STATES  —  (2)  In  State 
Courts.  —  See  note  9. 

198.  X.  Hearing  and  Determination  —  1.  Extent  of  Inquiry  on  Hear- 
ing —  Where  Custody  Is  under  Judicial  Process  —  (1)  Commitment 
on  Criminal  Charge  Before  Indictment.  —  See  note  5. 

199.  Examination  of  Evidence  Before  Committing  Officer.  —  See  notes  3,  4,  6. 

200.  See  note  1. 

SOI.  (2)  A fter  Indictment  and  Before  Conviction  —  The  Quilt  or  Innocence  of 
the  Accused.  —  See  note  3. 

(3)  After  Conviction.  —  See  note  6. 
SOS.    See  notes  1,  2,  3. 

203.    (4)  Commitments  for  Contempt.  —  See  note  5. 

SO  1.     The  Existence  of  the  Facts  Recited  in  the  Commitment.  —  See  notes  I,  2. 
Contempts  by  Witnesses.  —  See  note  4. 
(5)  Constitutionality  of  Statutes.  —  See  note  6. 
See  note  1. 
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1901)  65  S.  W.  Rep.  1059;  Ex  p.  Graham,  (Tex. 
Crim.  1901 )  64  S.  W.  Rep.  932. 

197.  9.  Failure  to  Contradict  Return.  —  Bray 
v.  State,  140  Ala.  172;  People  v.  New  York 
Catholic  Protectory,  93  N.  Y.  App.  Div.  196; 
People  v.  Baxter,  57  N.  Y.  App.  Div.  179. 

I9§.  5.  Inquiry  into  Jurisdiction  or  Power  of 
Committing  Officer. —  Palmer  v.  Colladay,  18  App. 
Cas.  (D.  C.)  426;  People  v.  Wells,  57  N.  Y. 
App.  Div.  140;  State  v.  Beaverstad,  12  N.  Dak. 
527;  State  v.  Garlington,  56  S.  Car.  413. 

Presumption  Is  that  Trial  Court  Had  Jurisdic- 
tion.—  Pruitt  v.  State,  130  Ala.  147. 

199.  3.  Inquiry  as  to  Whether  Commitment 
If  Supported  by  Any  Legal  Evidence.  —  U.  S.  v. 
Robinson,  126  Fed.  Rep.  10 16;  People  v.  Van 
De  Carr,  87  N.  Y.  App.  Div.  386;  People  v. 
Wells,  57  N.  Y.  App.  Div.  140;  States.  Beaver- 
stad, 12  N.  Dak.  527;  State  v.  Huegin,  110  Wis. 
189. 

4.  Sufficiency  of  Evidence  Before  Committing 
Officer  Not  Inquired  into  by  Federal  Courts.  — 

U.  S.  v.  Robinson,  126  Fed.  Rep.  1016;  Palmer 
v.  Colladay,  18  App.  Cas.  (D.  C.)  426. 

6.  State  Decisions  Holding  Evidence  Before  Com- 
mitting Officer  Not  Reviewable.  —  Young  v.  Fain, 
121  Ga.  737. 

Evidence  May  Be  Reviewed  to  See  Whether  It 
Furnishes  Reasonable  Ground  for  Commitment.  — 
State  v.  Huegin,  110  Wis.  189. 

200.  1.  State  Decisions  Holding  Evidence  Be- 
fore Committing  Officer  Reviewable.  — In  re  Levy, 
8  Idaho  53:  Rhea  v.  State,  61  Neb.  15;  People 
v.  Wells.  57  N.  Y.  App.  Div.  140;  State  v. 
Beaverstad,  12  N.  Dak.  527. 

Guilt  or  Innocence  Will  Not  Be  Determined.  — 
In  re  Chambcrlin,  62  Kan.  866,  61  Pac.  Rep. 
805;  In  re  Gilmore,  61  Kan.  857,  58  Pac.  Rep. 
961. 

Weight  of  Evidence  Not  Considered.  — People  v. 
Dunlap,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
39"- 

301.  3.  Question  of  Guilt  or  Innocence  Cannot 
Be  Considered.  — In  re  Kennedy,  144  Cal.  634; 
M.itter  of  Van  Orden,  (Supm.  Ct.  Spec.  T.)  32 
Misc.  (N.  Y.)  215. 

6.  Extent  of  Inquiry  on  Habeas  Corpus  — 
Jurisdiction  of  Trial  Court.  —  Ex  p.  Knudtson, 
(Idaho  1905)  79  Pac.  Rep.  641,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  201  ;  In  re 
Norton,  64  Kan.  842,  91  Am.  St.  Rep.  255; 


People  v.  Crane,  94  N.  Y.  App.  Div.  397  ;  People 
v.  Van  De  Carr,  86  N.  Y.  App.  Div.  9;  People 
v.  City  Prison,  (Supm.  Ct.  Spec.  T.)  44  Misc. 
(N.  Y.)  149;  People  v.  Fox,  (Supm.  Ct.  Spec. 
T.)  34  Misc.  (N.  Y.)  82;  Com.  v.  May,  24  Pa. 
Co.  Ct.  546,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  201. 

202.  1.  Validity  of  Sentence  —  Defective 
Record.  —  Ex  p.  Knudtson,  (Idaho  1905)  79 
Pac.  Rep.  641,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  202. 

2.  No  Inquiry  into  Sufficiency  of  Evidence.  — 
Benson  v.  State,  124  Ala.  92;  Matter  of  Smith, 
4  Ariz.  95  ;  People  v.  Flynn,  (Supm.  Ct.  Spec. 
T.)  37  Misc.  (N.  Y.)  90. 

3.  No  Inquiry  into  Matters  Within  Province  of 
Trial  Court  to  Determine.  —  Ex  p.  Knudtson, 
(Idaho  1905)  79  Pac.  Rep.  641,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  202. 

203.  5.  Inquiry  into  Matters  Outside  Record. 

—  Ex  p.  Pahia,  13  Hawaii  575,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  203  ;  Ex  p. 
Stone,  (Tex.  Crim.  1903)  72  S.  W.  Rep.  1000. 

204.  1.  Facts  Recited  in  Commitment  Not 
Reviewable  on  Habeas  Corpus. — See  In  re  Reese, 
(C.  C.  A.)  107  Fed.  Rep.  942. 

2.  Sufficiency  of  Facts  to  Constitute  Contempt. 

—  Miskimmins  v.  Shaver,  8  Wyo.  392. 

4.  Inquiry  into  Propriety  of  Questions.  — 
Rogers  v.  Superior  Ct.,  145  Cal.  88. 

6.  Inquiry  into  Constitutionality  of  Statute 
Allowed.  —  Stoutenhurgh  v.  Frazier,  16  App. 
Cas.  (D.  C.)  229;  Moore  v.  Wheeler,  109  Ga. 
62;  Ex  p.  Lucas,  160  Mo.  218. 

Where  the  petitioner  applies  for  relief  to  a 
court  which  he  claims  to  have  no  legal  exist- 
ence, the  appellate  court  will  not  examine  the 
constitutionality  of  the  statute  creating  such 
court.    Wright  V.  Davis,  120  Ga.  670. 

Inquiry  Allowed  After  Conviction.  —  In  re  Jar- 
vis,  66  Kan.  329. 

20i>.  1,  Inquiry  into  Constitutionality  of 
Statutes  Denied. —  People  v.  District  Ct.,  26  Colo. 
380;  Koepke  v.  Hill,  157  Ind.  172,  87  Am.  St. 
Rep.  161,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  204:  In  re  Maguire,  114  Mich.  80. 

Inquiry  Not  Allowed  Before  Conviction.  — 
In  re  Gray,  64  Kan.  850. 

Otherwise  if  Statute  Attacked  Affects  Detention 
and  Not  Conviction.  —  People  v.  Mallary,  195  111. 
582,  88  Am.  St.  Rep.  212. 
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Vol.  XV. 


See  notes  2,  3,  4,  5,  7. 


90S,    (6)  Custody  in  Extradition  Proceedings. 

*-£04i.     The  Guilt  or  Innocenoe.  — See  note  I. 
tiOfi.    2.  Evidence  —  a.  In  General. —  See  note  3. 

b.  Averments  of  Petition.  —  See  note  5. 
"2 1 0.    3  Decision  on  Hearing  —  a.  Remand  ok  Discharge  of  Party.  — 
See  notes  1,3. 

In  Case  of  a  Void  Conviotion.  — -  See  note  4. 
*i  1  1.     If  the  Judgment  Is  Unauthorized.  —  See  note  I. 

/'.  Effect  of  Decision  —  (1)  Remanding  Prisoner.  —  See  note  2. 
*Z\ti.    See  note  1. 

Remedy  by  Appeal.  —  See  note  2. 

(2)  Discharge  of  Prisoner.  —  See  note  3. 
til II.    See  note  3. 

(3)  Awarding  Custody  of  Children.  —  See  notes  6,.  7. 


205.    2.  Inquiry  into  Validity  of  Warrant.  — 

State  v.  Justus.  84  Minn.  237;  In  re  Tod,  12  S. 
Dak.  386,  76  Am.  St.  Rep.  616. 

3.  Inquiry  into  Jurisdiction.  — ■  Terlinden  v. 
Ames,  184  U.  S.  270;  Greene  v.  Henkel,  183 
U.  S.  249 ;  In  re  Greene,  22  Quebec  Super.  Ct. 
9>- 

4.  Inquiry  as  to  Identity  of  Prisoner.  —  In  re 

Palmer,  (Mich.  1904)  100  N.  W.  Rep.  996. 

5.  Whether  Alleged  Fugitive  Is  Substantially 
Charged  with  Crime. — Bruce  v.  Rayner,  62  C.  C. 
A.  501  ;  Stewart  v.  U.  S.,  (C.  C.  A.)  119  Fed. 
Rep.  89;  In  re  Palmer,  (Mich.  1904)  100  N.  W. 
Rep.  996;  Ex  p.  Dennison,  (Neb.  1904)  101  N. 
W.  Rep.  1045  ;  Katyuga  v.  Cosgrove,  67  N.  J. 
L.  213;  In  re  Tod,  12  S.  Dak.  386,  76  Am.  St. 
Rep.  616. 

Mode  of  Proving  Law  of  Demanding  State.  — 

In  re  Renshaw,  ( S.  Dak.  1904)  99  N.  W.  Rep.  83. 

Regularity  of  Proceedings  Had  Before  Extra- 
dition Are  Not  Reviewable.  —  In  re  Letcher,  145 

Cal.  563. 

7.  Inquiry  as  to  Whether  Prisoner  Is  Fugitive 
from  Justice. — Hyatt  v.  Corkran,  188  U.  S.  691  ; 

Munscy  v.  Clough,  196  U.  S.  364,  affirming  72 
N.  H.  178;  Bruce  v.  Rayner,  62  C.  C.  A.  501  ; 
In  re  Count  de  Toulouse  Lautrec,  (C.  C.  A.) 
102  Fed.  Rep.  878;  Ex  p.  Dennison,  (Neb. 
1904)  101  N.  W.  Rep.  1045  ;  State  v.  Clough, 
71  N.  H.  594;  Katyuga  v.  Cosgrove,  67  N.  J. 
L.  213;  People  v.  Hyatt,  172  N.  Y.  176,  92  Am. 
St.  Rep.  706,  reversing  72  N.  Y.  App.  Div.  629; 
In  re  Tod,  72  S.  Dak.  386,  76  Am.  St.  Rep.  616. 

20<>.  1.  No  Inquiry  into  Guilt  or  Innocence  of 
Prisoner.  —  Grin  v.  Shine,  187  U.  S.  181,  affirm- 
ing 112  Fed.  Rep.  790;  Munsey  v.  Clough,  196 
U.  S.  364;  Bruce  v.  Rayner,  62  C.  C.  A.  501; 
/)[  re  Palmer,  (Mich.  1904)  100  N.  W.  Rep. 
996;  People  v.  Hyatt,  172  N.  Y.  176,  92  Am. 
St.  Rep.  706.  See  also  Milford  v.  Perry,  9 
Ohio  Cir.  Dec.  492,  18  Ohio  Cir.  Ct.  76. 

20*.  3.  Burden  of  Proof.  —Ir  re  Clarke,  125 
Cal.  388;  Ex  p.  Douthitt,  (Tex.  Crim.  1901)  63 
S.  W.  Rep.  131. 

5.  Averments  of  Petition. —  In  California  the 
practice  is  to  consider  the  petition  as  a  traverse 
to  the  return,  and  if  any  matters  are  denied, 
issue  must  be  joined.  Otherwise  the  facts 
averred  in  the  petition  will  be  taken  as  true. 
In  re  Smith,  143  Cal.  368. 

210.  1.  Recommitment  of  Prisoner  -Michael- 
son  v.  Beemer,  (Neb.  1904)  101  N.  W.  Rep. 
1007. 


3.  Disposition  of  Party  as  Law  and  Justice  Re- 
quire. —  Motherwell  v.  U.  S.,  (C.  C.  A.)  107 
Fed.  Rep.  437,  reversed  183  U.  S.  424;  Rex  v. 
Hayward,  6  Can.  Crim.  Cas.  (Ont.)  399. 

4.  Void  Conviction  —  Remand  for  Further  Pro- 
ceedings.—  Coleman  v.  Nelms,  119  Ga.  307. 

211.  1.  Void  Sentence  under  Valid  Convic- 
tion.—  White  v.  State,  134  Ala.  197;  Russell 
v.  Tatum,  104  Ga.  332;  Simmons  v.  Georgia 
Iron,  etc.,  Co.,  117  Ga.  305;  Ex  p.  Cohen,  159 
Mo.  662. 

2.  Refusal  to  Discharge  Not  Bar  to  Subsequent 
Applications.  —  Rogers  v.  Superior  Ct.,  145  Cal. 
88;  Carruth  v.  Taylor,  8  N.  Dak.  166;  State  v. 
Beaverstad,  12  N.  Dak.  527;  Smith  v.  Perry, 
9  Ohio  Cir.  Dec.  778,  18  Ohio  Cir.  Ct.  826; 
Ex  p.  Mullaney,  10  Ohio  Dec.  419,  8  Ohio  N. 
P.  49  :  Ex  p.  Martinez,  46  Tex.  Crim.  565  ;  Ex  p. 
Blankenship,  (Tex.  Crim.  1900)  57  S.  W.  Rep. 
646 ;  Miskimmins  v.  Shaver,  8  Wyo.  392 ;  Ex  p. 
Gaynor,  22  Quebec  Super.  Ct.  109;  Rex  v.  Car- 
ter, s  Can.  Crim.  Cas.  (Nova  Scotia)  401.  See 
also  Cormack  v.  Marshall,  211  111.  519;  State 
v.  Kennie,  24  Mont.  45. 

212.  1.  Effect  of  Previous  Refusal  Considered 
on  Second  Application. —  In  re  White,  31  Can. 
Sup.  Ct  383. 

2.  Effect  of  Remedy  by  Appeal.  —  State  v. 
Whitcher,  117  Wis.  668,  98  Am.  St.  Rep.  968; 
State  v.  Huegin,  no  Wis.  189;  Taylor  v.  Scott, 
30  Ont.  475.  Contra,  Smith  v.  Perry,  9  Ohio 
Cir.  Dec.  778,  18  Ohio  Cir.  Ct.  826. 

3.  Effect  of  Discharge  —  Res  Judicata.  —  Palmer 
v.  Thompson,  20  App.  Cas.  (D.  C.)  273;  Palmer 
v.  Colladay,  18  App.  Cas.  (D.  C.)  426;  Castor  v. 
Bates,  127  Mich.  285,  89  Am.  St.  Rep.  471,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  212. 

213.  3.  Discharge  Not  Bar  to  Subsequent 
Prosecution  on  Same  Charge. — In  re  Begerow.  136 
Cal.  293  ;  People  v.  Crane,  94  N.  Y.  App.  Div. 
397- 

6.  Decision  as  to  Custody  of  Children  —  Opera- 
tion as  Res  Judicata. —  Cormack  v.  Marshall,  211 
111.  519,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  213  ;  In  re  King,  66  Kan.  695,  97  Am. 
St.  Rep.  399,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  213;  Matter  of  Lederer, 
(Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  668; 
People  v.  Winston,  (Supm.  Ct.  Spec.  T.)  34 
Misc.  (N.  Y.)  21,  affirmed  61  N.  Y.  App.  Div. 
6,4. 

7.  Application  Made  on  New  Facts.  —  Williams 
v.  Crosby,  118  Ga.  296;  Everitt  v.  Everitt,  29 
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913.    XI.  Custody  Pending  Hearing.  —  See  note  8. 
214.    See  note  I. 


220.    HABIT.  —  See  note  i. 

HABITUAL.  —  See  note  4: 

Ind.  App.  508,  94  Am.  St.  Rep.  276 ;  In  re 
Hamilton,  66  Kan.  754. 

Parties  May  Be  Estopped  and  Yet  Court  May 
Decide  What  Is  Best  for  Child.  —  In  re  King,  66 
Kan.  695,  97  Am.  St.  Rep.  399. 

213.  8.  Appeal  in  Habeas  Corpus  Proceedings 
does  not  stay  the  proceedings  in  the  criminal 
cause  in  which  the  petitioner  is  restrained. 
State  v.  Fenton,  30  Wash.  325. 


214.  1.  Writ  of  Habeas  Corpus  Terminates 
Original  Custody. —  Wilkin's  Petition,  71  N.  H. 
591,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  213,  214;  Matter  of  Grant,  26  Wash. 
412,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  213. 

220.  1.  Single  Act.  —  Supreme  Lodge,  etc., 
v.  Foster,  26  Ind.  App.  333. 

4.  Habitual  —  Residence.  —  In  re  Banff  Elec- 
tion, 4  N.  W.  Ter.  140. 


HABITUAL  DRUNKARDS. 

.By  W.  H.  Crow. 

223.    II.  Definitions  and  Distinctions.  —  See  note  i. 

22»>.    III.  What  Constitutes  Habitual  Drunkenness — 1.  In  General. — ■ 

See  note  2. 

226.  2.  No  Numerical  Rule  as  to  Frequency  of  Intoxication  —  Excess  should 

Be  as  Frequent  as  Opportunity  —  Habit  Must  Be  Beyond  Control. —  See  note  2. 

227.  IV.  Habitual  Drunkenness  under  Criminal  Laws  —  1.  As  a  Crim- 
inal Offense  —  b.  Not  Punishable  When  Practiced  in  Private.  —  See 

note  3. 

228.  V.  Jurisdiction  and  Authority  of  Civil  Courts  over  Habitual 
Drunkards —  1.  Origin  and  History.  —  See  note  1. 

22t>.    3.  Purpose  of  Authority  —  To  Benefit  Drunkard.  —  See  note  6. 

230.  4.  Nature  of  Authority  —  b.  Analogous  to  That  Exercised 
oykr  Lunatics.  —  See  note  2. 

232.  VI.  Civil  Status  of  Habitual  Drunkard  Prior  to  Inquisition  — 
2.  Incompetency  Must  Usuplly  Be  Specifically  Established. — ■  See  note  1. 

23»>.  VII.  Inquisition  of  Habitual  Drunkenness  —  6.  Party  Must  Have 
Notice  of  Inquisition.  —  See  note  1. 

7.  Evidence  Before  Inquisition  —  a.  What  Evidence  Necessary. 
—  See  note  3. 

23t>.  VIII.  Effect  of  Inquisition  Finding  Habitual  Drunkenness  — 
2.  Habitual  Drunkard  Rendered  Non  Sui  Juris  —  c.  Revokes  AUTHORITY  OF 
Drunkard  to  Act  as  Agent  for  Another.  —  See  note  1. 


2218.  1.  A  Drunkard  is  one  who  habitually 
drinks  strong  drinks  immoderately  ;  one  whose 
habit  is  to  get  drunk.  Glenn  v.  Glenn,  87  Mo. 
App.  377. 

225.  2.  A  Person  Shown  to  Be  "  Constantly 
Drinking"  and  "Very  Rarely  Sober,"  and  who  has 

assaulted  his  wife  and  threatened  other  people, 
has  been  adjudged  an  habitual  drunkard.  Rob- 
son  v.  Robson,  68  J.  P.  416. 

'2:iti.  2.  Excess  Should  Be  as  Frequent  as 
Opportunity  Habit  Beyond  Control. —  People  v. 
Radley,  127  Mich.  628,  8  Detroit  Leg.  N.  467. 

'227.  3.  Not  Punishable  When  Practiced  in 
Private.  — Com.  v.  Conlin,  184  Mass.  195. 

2"2*.  1.  Origin  and  History  —  Crown  Charged 
with  Care  of  Lunatic. -- Tarr's  Estate,  10  Pa. 
Super.  Ct.  554. 


229.  6.  In  re  Stackhouse,  2  N.  Bruns.  Eq. 
Rep.  91. 

2!t0.  2.  See  Niven  v.  Boland,  177  Mass.  11; 
Tarr's  Estate,  10  Pa.  Super.  Ct.  554. 

232.  1.  The  Drunkard  May  Dispense  with 
Legal  Proceedings  and  appoint  bis  own  com- 
mittee under  the  Maryland  statute.  Tome  v. 
Stump,  89  Md.  264. 

235.  1.  Notice  as  Matter  of  Right.  —  Matter 
of  Coffin,  (Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.) 
i  /i  i  ;  People  v.  St.  Saviour's  Sanitarium,  34  N. 
Y.  Apn.  Div.  36,3. 

3.  Physician's  Certificate  Required.  —  Niven 
v.  Poland,  177  Mass.  it. 

2:59.  1.  A  judgment  secured  against  the 
d-'-nkard  after  the  appointment  of  a  committee 
gives  no  priority  of  lien  and  is  not  enforceable 
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945.    X.  Committee  of  Habitual  Drunkard  —  Powers  and  Duties  — 

4.  Committee  of  Estate      a.  In  GENERAL.  —  See  note  2. 

b.  Control  of  Personalty.  —  See  note  3. 

Mi >rtc;.u;f.  or  Sale  of  Real  Estate.  —See  note  6. 
'2  IS.    XII.  Removal  of  Disability  and  Rehabilitation  of  Habitual 
Drunkard  —  3.  Decree  of  Rehabilitation.  —  See  note  4. 


'2  li>.    HAIL  INSURANCE.  —  See  note  1. 

HALF.  —  See  note  3. 
*2."5 1 .    [  HANDBILL.  —  See  note  a.  ] 
HANDCARS.  —  See  note  1. 
HANDLING.  —  See  note  5. 


by  execution.    Boner  v.  Meyer,  11  York  Leg. 
Rec.  (Pa.)  58. 
245.    2.  May  Order  Payment  of  Attorneys.  — 

The  court,  having  ultimate  control  of  the 
drunkard's  estate,  may  properly  order  payment 
out  of  such  estate  for  the  services  of  attorneys 
whom  the  drunkard's  children  have  employed 
to  secure  proper  treatment  for  him  and  manage 
his  estate.  Tarr's  Estate,  21  Pa.  Co.  Ct.  358, 
affirmed  10  Pa.  Super.  Ct.  554. 

3.  Power  of  Court  to  Order  Appropriation  of 
Funds  for  Support  of  Drunkard  and  Family.  — 
In  rc  Stackhouse,  2  N.  Bruns.  Eq.  Rep.  91. 

6.  In  Maryland,  where  an  habitual  drunkard 
appeared  in  person,  expressed  his  desire  to  dis- 
pense with  the  legal  proceedings,  and  appointed 
his  own  committee,  it  was  held  that  the  court 
had  the  same  power  to  order  a  sale  of  his  lands 
as  if  he  had  been  declared  an  habitual  drunkard. 
Tome  V.  Stump,  89  Md.  264. 

248.  4.  Suspending  Commission.  —  See 
Roberts's  Estate,  197  Pa.  St.  621. 

In  Matter  of  Lamer,  (Supm.  Ct.  App.  Div.) 
12  N.  Y.  Annot.  Cas.  362,  79  N.  Y.  App.  Div. 
134,  an  order  had  been  made  that  the  petitioner 
be  released  on  probation,  to  be  recommitted  if 
she  should  relapse.  It  was  argued  on  habeas 
corpus  proceedings  that  under  Code  Civ.  Pro. 
N.  Y.,  §  2031,  the  judge  should  have  granted  a 
final  decree  —  had  no  power  to  discharge  on 
probation  The  court  held  that  the  fact  that  the 
order  was  qualified  furnished  no  legal  cause 
for  complaint  to  her  committee. 

249.  1.  Arbitration.  —  In  an  action  on  a 
policy  of  hail  insurance  where  arbitration  of 
the  amount  of  the  loss  was  not  made  a  condition 
precedent  to  bringing  the  action,  a  failure  to 
arbitrate  would  not  defeat  it.  Barry  v.  Farm- 
er's Mut.  Hail  Assoc.,  114  Iowa  186. 

Measure  of  Damages.  —  In  an  action  on  a 
policy  of  hail  insurance  an  instruction  that 
the  recovery  should  be  the  market  value  of  the 


grain  at  the  time  of  threshing  less  a  reasonable 
expense  of  threshing  and  marketing,  and  as  to 
corn  a  reasonable  expense  of  husking  and  crib- 
bing, is  erroneous  because  no  deduction  was 
made  for  the  cost  of  fitting  the  crop  for  market, 
such  as  harvesting  and  stacking,  etc.  Barry  v. 
Farmers  Mut.  Hail  Assoc.,  1*14  Iowa  186.  And 
see  Mcllrath  v.  Farmers  Mut.  Hail  Ins.  Assoc., 
114  Iow*a  244. 

Evidence  as  to  Loss. — In  an  action  on  a  policy 
of  hail  insurance  the  jury  is  justified  in  tak- 
ing the  farmer's  knowledge  of  the  number  of 
bushels  of  corn  injured  by  hail  as  well  as  the 
number  of  acres  planted  in  preference  to  the 
figures  of  the  insurance  company's  witnesses, 
based  partly  upon  their  conclusions  as  to  the 
fulness  of  the  crib  and  acreage  in  cultivation. 
Condon  v.  Des  Moines  Mut.  Hail  Assoc.,  120 
Iowa  80. 

In  an  action  on  a  policy  of  hail  insurance 
an  instruction  permitting  the  jury  to  consider 
the  yield  of  other  fields  of  similar  kind  and 
quality  in  that  neighborhood  in  estimating  the 
depreciation  of  yield  suffered  is  correct.  Con- 
don v.  Des  Moines  Mut.  Hail  Assoc.,  120  Iowa 
80. 

Waiver  of  Proofs  of  Loss. —  See  Condon  v.  Des 
Moines  Mut.  Hail  Assoc.,  120  Iowa  80. 
Competency  of  Expert  Evidence.  —  Mcllrath  v. 

Farmers  Mut.  Hail  Ins.  Assoc.,  114  Iowa  244. 

3.  Half-section. —  Edinger  v.  Woodke,  127 
Mich.  41. 

25 1 .    a.  Handbill  Equivalent  to  Circular.  — 

See  People  v.  McLaughlin.  (Ct.  Gen.  Sess.)  33 
Misc.  (N.  Y.)  691. 

1.  Handcars. —  Perez  v.  San  Antonio,  etc.,  R. 
Co.,  28  Tex.  Civ.  App.  255. 

5.  Handling  Firearms. —  As  to  what  constitutes 
handling  firearms  within  the  meaning  of  an 
insurance  policy,  see  Thomas  v.  Masons  Frater- 
nal Acc.  Assoc.,  64  N.  Y.  App.  Div.  22  ;  Doody 
v.  National  Masonic  Acc.  Assoc.,  66  Neb.  493. 
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254.   II.  Proof  of  Handwriting  —  2.  Modes  of  Proof  — a.  Generally 

—  Rules  the  Same  in  Civil  and  Criminal  Cases.  —  See  note  I. 

b.  BY   WRITER   HIMSELF  —  Proof  by  Writer's  Own   Testimony.  —  See 

note  2. 

c.  By  Nonexpert  Witnesses  —  (i)  Who  Saw  Instrument  Written. 

—  See  note  4. 

(2)  Who  Are  Familiar  with  Writer  s  Handwriting — (a)  Generally. — 

See  note  5. 

"2.1  •>.  (b)  From  Having  Seen  Him  Write  —  Proof  of  Handwriting  by  Witness  Who  Has 
Seen  Party  Write.  —  See  note  2. 

Writing  Once.  —  See  note  4. 
2*>6.     (c)  From  Having  Seen  Papers  Known  to  Be  in  His  Handwriting  —  aa.  Generally. 

—  See  note  3. 

Handwriting  Acknowledged  by  Writer  to  Be  Genuine.  —  See  note  4. 
Handwriting  Seen  in  Usual  Course  of  Business.  —  See  note  6. 
25T.     bf>.  Through  Correspondence.  — See  note  4. 

Where  Witness  Was  Confidential  Clerk  of  Person  Addressed.  —  See  note  5. 
2*>Q.     (dj  Competency  and  Testimony  of  Witnesses  —  aa.  Witness  Must  Be  Familiar 
with  Person's  Handwriting  —  {aa)  Generally  —  Witness  Must  Claim  to  Have  Knowledge.  — 

—  See  note  1. 


254.  1.  Proving  Genuineness  of  Standard.  — 

In  civil  cases  the  genuineness  of  a  document 
to  be  used  as  a  standard  may  be  established  by 
a  preponderance  of  evidence,  while  in  criminal 
cases  such  a  paper  must  be  proved  beyond  a 
reasonable  doubt.  People  v.  Molineux,  168  N. 
Y.  264. 

2.  Proof  of  Handwriting  by  Writer  Himself.  — 

See  Southern  L.  &  T.  Co.  v.  Benbow,  131  N. 
Car.  415. 

4.  Proof  by  Witnesses  of  Execution.  —  People 

v,  Molineux,  168  N.  Y.  264;  Groff  v.  Groff,  209 
Pa.  St.  603.  See  also  Archer  v.  U.  S.,  9  Okla. 
569- 

5  Proof  by  Witnesses  Acquainted  with  Writer's 
Handwiiting.  —  U.  S.  v.  Ortiz,  176  U.  S.  422; 
Matter  of  Marchall,  126  Cal.  95;  State  v.  Bar- 
rett, (Del.  1904)  so  Atl.  Rep.  45;  Morell  v. 
Morell,  157  Ind.  179;  Monumental  Bronze  Co. 
v.  Doty,  99  Mo.  App.  195;  People  v.  Molineux, 
168  N.  Y.  264;  People  v.  Kennedy,  (Supm.  Ct. 
Crim.  T.)  34  Misc.  (N.  Y.)  101.  See  also  Gress 
Lumber  Co.  v.  Georgia  Pine  Shingle  Co.,  120 
Ga.  751  ;  Archer  v.  U.  S.,  9  Okla.  569  ;  Wilming- 
ton Sav.  Bank  v.  Waste,  76  Vt.  331.  But  see 
Neall  v.  U.  S.,  (C.  C.  A.)  118  Fed.  Rep.  699. 

A  person  is  not  presumed  to  be  acquainted 
with  the  signature  of  his  father,  Farrell  v. 
Manhattan  R.  Co.,  83  N.  Y.  App.  Div.  393. 
affirmed  178  N.  Y.  596. 

255.  2.  Proof  by  Witness  Who  Has  Seen  Per- 
son  Write  —  United  States.  —  U.  S.  v.  Oritz, 
176  U.  S.  422. 

Delaware.  —  State  v.  Barrett,  (Del.  1904)  59 
Atl.  Rep.  45. 


Georgia,  —  Gress  Lumber  Co.  v.  Georgia  Pine 
Shingle  Co.,  120  Ga.  751. 

Illinois.  —  Kelly  v.  Fallon,  108  111.  App.  108. 

Indiana.  —  Morell  v.  Morell,  157  Ind.  170. 

New  York. — -People  v.  Kennedy,  (Supm.  Ct. 
Crini.  T.)  34  Misc.  (N.  Y.)  101. 

South  Dakota.  —  State  v.  Hall,  16  S.  Dak.  6, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
255- 

Vermont, —  See  Wilmington  Sav.  Bank  v. 
Waste,  76  Vt.  331. 

4.  Seeing  Person  Write  Once  Qualifies.  —  U.  S. 
v.  Oritz,  176  U.  S.  422. 

250.  3.  Knowledge  Acquired  by  Seeing  Papers 
Written  by  Party.— U.  S.  v.  Oritz,  176  U.  S.  422. 

4.  Knowledge  Acquired  by  Seeing  Writings  Ac- 
knowledged to  Be  Genuine.  —  Kelly  v.  Fallon, 
108  111.  App.  108. 

6.  Handwriting  Seen  in  the  Usual  Course  of 
Business.  —  People  v.  Kennedy,  (Supm.  Ct. 
Crim.  T.)  34  Misc.  (N.  Y.)  101. 

257.  4.  Proof  by  Witness  Who  Has  Corre- 
sponded with  Alleged  Writer.  —  U.  S.  v.  Oritz, 
176  U.  S.  422;  State  v.  Barrett,  (Del.  1905)  59 
Atl.  Rep.  4S  ;  Morell  v.  Morell,  157  Ind.  179; 
Monumental  Bronze  Co.  v.  Doty,  99  Mo.  App. 
195:  People  v.  Kennedy,  (Supm.  Ct.  Crim.  T.) 
34  Misc.  (N.  Y.)  101. 

6.  Proof  by  Clerk  in  Charge  of  Correspondence. 

—  See  Gress  Lumber  Co.  v,  Georgia  Pine 
Shingle  Co.,  120  Ga.  751. 

259.    1,  Witness  Must  Claim  Acquaintance. 

—  Gress  Lumber  Co.  v.  Georgia  Pine  Shingle 
Co.,  120  Ga.  751  ;  Farrell  v.  Manhattan  R.  Co., 
83  N.  Y.  App.  Div.  393,  affirmed  178  N.  Y.  596. 
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♦.i^t).     {bb)  t  xtentof  Knowledge,  —  Sec  note  6. 

*44>0.  («)  Cross-examination —  Testing  Witness  —  Testing  Witness  by  Use  of  Other 
Writings.  —  Sec  note  2. 

*«5<»  I .    bb.  Where  Witness  Has  Acquired  His  Knowledge  After  Controversy  Arose 

—  (<i/»)  Generally.  —  See  note  2. 

*4<>:t.    d.  By   Comparison  of   Handwriting  —  (i)  Definition.  —  See 

notes  4,  5. 

*ZV*  I.    (2)  Historical  Statement  —  English  Law.  —  See  note  4. 

(3)  /;/  Absence  of  Statute  —  (a)  Generally  —  Comparison  of  Handwriting  Not 
Allowed  at  Common  Law.  —  See  note  6. 

'•2 <»."».     Reasons  for  Rule.  —  See  note  I. 

Exceptions  to  General  Rule.  —  See  note  3. 
American  Decisions.  —  See  note  4- 

Law  in  Pennsylvania  and  South  Carolina.  —  See  note  5» 

(b)  With  Papers  Already  in  Case  —  Comparison  Allowed.  —  See  notes  I,  2. 

(0)  With  Irrelevant  Papers  —  bb.  Classification  of  Decisions  —  Introduction  of 
Irrelevant  Writings  as  Standards  Permitted.  —  See  note  3. 

Irrelevant  Writings  Excluded.  —  See  note  4. 
*i OS.     Intermediate   Rule  —  Irrelevant   Writings  Admitted   under   Limitation!.  —  See 
note  3 

Si  J»i>,    cc.  Grounds  for  Exclusion  of  Such  Evidence.  —  See  note  "J. 
ti?0.    See  note  3. 

(4)  Under   Statutes  —  Proof  by  Comparison  Authorized  by  Statute.  —  See 

note  9 

5471.    See  notes  2,  3,  4,  8. 


2.  »J>.    6.  Extent  of  Knowledge  Immaterial  So 

Fai  fe.?  Competency  Is  Concerned. —  Ratliff  v.  Ratliff, 
131  N.  Car.  425. 

260.  2.  Testing  Witness  by  Use  of  Irrelevant 
Papers  Not  Permissible.  —  Wilmington  Sav. 
Haul;  v.  Waste,  76  Vt.  331.  But  see  Groff  v. 
Groff,  209  Pa.  St.  603. 

263.    2.   Ratliff  v.  Ratliff,  131  N.  Car.  425. 

2(»:£.  4.  Establishing  a  Relevant  Fact  by 
Comparison.  —  People  v.  Molineux,  168  N.  Y. 
264. 

A  writing  which  is  merely  evidential  and  not 
the  issue  cannot  be  proved  by  means  of  com- 
parison. People  v.  Kennedy,  (Supm.  Ct.  Crim. 
T.)  34  Misc.  (N.  Y.)  101. 

6.  All  Indirect  Evidence  of  Handwriting  in  Its 
Nature  Comparison.  —  People  v.  Molineux,  168 
N.  Y.  264. 

261.  4.  English   Common-law  Decisions. — 

State  v.  Ba;son,  108  La.  491,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  264;  Illinois  Uni- 
versity v.  Spalding,  71  N.  H.  166,  citing  15 
Am.  and  Eng.  Encvc.  of  Law  (2d  ed.)  264. 

6.  Comparison  of  Handwriting  Not  Allowed  at 
Common  Law. —  Illinois  University  v.  Spalding, 
71  N.  H.  166,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  264;  Tower  v.  Whip,  53  W. 
Va.  158. 

265.    1.  No  Comparison  by  Illiterate  Jury.  — 

See  Illinois  University  t\  Spalding,  71  N.H.  166. 

3.  Illinois  University  v.  Spalding,  71  N.  H. 
166,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  26s. 

4.  Illinois  University  v.  Spalding,  71  N.  H. 
166,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  265. 

5.  Pennsylvania  Law.  —  Under  the  Act  of  1895 
(P.  L.  69)  expert  witnesses  may  make  com- 
parisons.   Groff  v.  Groff,  209  Pa.  St.  603. 


266.  1.  Comparison  Allowed  with  Papers 
Already  in  Evidence.  —  Martin  v.  Leslie,  93  111. 
App.  44;  People  v.  Hutchings,  (Mich.  1904) 
100  N.  W.  Rep.  753,  11  Detroit  Leg.  N.  367; 
Ratliff  v.  Ratliff,  131  N.  Car.  425;  People  v. 
Kennedy,  (Supm.  Ct.  Crim.  T.)  3-4  Misc.  (N. 
Y.)  101  ;  People  v.  Dorthy,  50  N.  Y.  App.  Div. 
44 ;  People  v.  Fleechter,  44  N.  Y.  App.  Div. 
199  ;  People  v.  Molineux,  168  N.  Y.  264  ;  Tower 
v.  Whip,  S3  W.  Va.  158,  quoting  is  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  266. 

2.  Papers  on  File  in  Case. — Tower  v.  Whip,  53 
W.  Va.  158.  quoting  15  A.m.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  266. 

267.  3.  Cases  Holding  that  Other  Writings 
May  Be  Instituted  for  Sole  Purpose  of  Comparison. 
—  State  v.  Ryno,  68  Kan.  352 ;  Illinois  Univer- 
sity v.  Spalding,  71  N.  H.  166,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  267;  People 
v.  Truck,  170  N.  Y.  203  ;  Johnson  v.  Com.,  102 
Va.  927.  See  also  Murphy  v.  People,  213  111. 
154- 

4.  Irrelevant  Papers  Held  Inadmissible  for  Pur- 
poses of  Comparison.  —  Martin  v.  Leslie,  93  111. 
App.  44;  State  v.  Batson,  108  La.  491;  Ratliff 
v.  Ratliff,  131  N.  Car.  425;  People  v.  Molineux, 
168  N.  Y.  264;  Sheppard  v.  Love,  (Tex.  Civ. 
App.  1902)  71  S.  W.  Rep.  67. 

268.  3.  New  Hampshire. —  Illinois  Univer- 
sity v.  Spalding,  71  N.  H.  166,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  268. 

269.  7.  Grounds  for  Exclusion  of  Irrelevant 
Instruments.  —  Illinois  University  v.  Spalding, 
71  N.  H.  166. 

270.  3.  No  Danger  Where  Genuineness  of 
Standard  Is  Admitted.  —  See  Illinois  Univer- 
sity v.  Spalding,  71  N.  H.  166. 

9.  Georgia.  —  McCombs  v.  State,  109  Ga.  496. 

271.  2.  Kentucky.  —  Storey    v.  Louisville 
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271.  No  Distinction  Between  Relevant  and  Irrelevant  Writings.  —  See  notes  14,  I  5. 
Statutes  Construed  Strictly.  —  See  note  1 6. 

272.  (5)  The  Standard  of  Comparison  —  (b)  Proof  of  Genuineness —  Standard 
Must  Be  Proved  Genuine.  — See  note  3. 

273.  Character  of  Evidence  Required. —  See  notes  1,  2,  3. 
Proof  of  Standard  by  Comparison.  —  See  note  4. 

Proof  of  Genuineness  Question  for  Court.  —  See  notes  5,  6. 

274.  (c)  Use  of  Letterpress  or  Photographic  Copies  —  Photographic  Copies  —  Photo- 
graphs Generally  Inadmissible.  —  See  note  2. 

Photographs  of  Documents  on  File  in  Public  Archives.  —  See  note  3. 

Where  the  Original  Documents  Are  in  Evidence.  —  See  note  5- 

(d)  Writings  Specially  Prepared  —  Writing  by  Witness  on  Stand.  —  See  note  7. 

A  Writing  by  a  Witness  on  the  Stand.  —  See  note  8. 

275.  (e)  Standard  Must  Be  Produced  in  Court.  —  See  note  2. 

(6)   Who  May  Make  Comparison  —  (a)  Generally  —  In  Great  Britain.  — 

See  note  3. 


First  Nat.  Bank,  72  S.  W.  Rep.  318,  24  Ky.  L. 
Rep.  1799;  Bogard  v.  Johnstone,  (Ky.  1899)  53 
S.  W.  Rep.  651. 

271 .  3.  Louisiana.  —  See  State  v.  Batson,  108 
La.  491,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  271. 

4.  Missouri.  —  Cook  v.  Strother,  100  Mo. 
App.  622. 

8.  New  York.  —  People  v.  Molineux,  168  N. 
Y.  264;  People  v.  Kennedy,  (Supm.  Ct.  Crim. 
T.)  34  Misc.  (N.  Y.)  101  ;  Farrell  v.  Manhat- 
tan R.  Co.,  83  N.  Y.  App.  Div.  393,  affirmed 
178  N.  Y.  596;  People  v.  Dorthy,  50  N.  Y.  App. 
Div.  44;  Hoag  v.  Wright,  174  N.  Y.  36. 

14.  Irrelevant  Papers  Admissible  under  Statutes. 
—  See  also  McCombs  v.  State,  109  Ga.  496; 
People  v.  Dorthy,  50  N.  Y.  App.  Div.  44. 

15.  See  State  v.  Batson,  108  La.  491,  citing 
1  5  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  271. 

16.  Strict  Construction.  —  Cook  v.  Strother, 
100  Mo.  App.  622. 

272.  3.  Genuineness  of  Standard  Must  Be 
Established  —  United  States.  —  U.  S.  v.  Oritz, 
176  U.  S.  422. 

Georgia.  —  McCombs  v.  State,  109  Ga.  496. 

Kentucky.  —  Storey  v.  Louisville  First  Nat. 
Bank,  72  S.  W.  Rep.  318,  24  Ky.  L.  Rep.  1799; 
Bogard  v.  Johnstone,  (Ky.  1899)  53  S.  W.  Rep. 
651. 

New  Hampshire.  —  Illinois  University  v. 
Spalding,  71  N.  H.  166,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  272. 

New  York.  —  Farrell  v.  Manhattan  R.  Co., 
83  N.  Y.  App.  Div.  393,  affirmed  178  N.  Y. 
596;  People  v.  Molineux,  168  N.  Y.  264;  People 
v.  Dorthy,  50  N.  Y.  App.  Div.  44. 

Oklahoma.  —  Archer  v.  U.  S.,  9  Okla.  569. 

It  is  immaterial  that  the  standard  was  not 
proved  genuine  at  the  time  it  was  submitted  for 
comparison,  if  its  genuineness  was  afterwards 
established.    Matter  of  Marchall,  126  Cal.  95. 

Lead  Pencil  Signature,  admittedly  genuine,  may 
be  used  as  a  standard  of  comparison.  Groff  v. 
Groff,  200  Pa.  St.  603. 

273.  1.  Genuineness  of  Standard  Must  Be 
Clearly  Proved.  — ■  McCombs  v.  State,  too  Ga. 
496;  Illinois  University  v.  Spalding,  71  N.  H. 
166,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  273;  People  v.  Molineux,  168  N.  Y. 
264  ;  Farrell  v.  Manhattan  R.  Co.,  83  N.  Y.  App. 
Div.  393.  affirmed  178  N.  Y.  596. 


2.  Proof  by  Direct  or  Equivalent  Evidence  Re- 
quired. —  Archer  v.  U.  S.,  9  Okla.  569.  See 
also  People  v.  Molineux,  1 68  N.  Y.  264. 

3.  Proof  by  Preponderance  of  Evidence  Held 
Sufficient.  —  U.  S.  v.  Oritz,  176  U.  S.  422  ;  State 
v.  Ryno,  68  Kan.  352..  See  also  People  v. 
Molineux,  168  N.  Y.  264. 

Sufficient  Standard. — Signatures  on  a  will  and 
bank  checks  which  have  been  paid  are  admis- 
sible as  standards.  Matter  of  Koch,  (Surrogate 
Ct.)  33  Misc.  (N.  Y.)  153. 

4.  Archer  v.  U.  S.,  9  Okla.  569. 

5.  Proof  of  Genuineness  Question  for  Court.  — 
State  v.  Ryno,  68  Kan.  352;  Illinois  University 
v.  Spalding,  71  N.  H.  166,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  273  ;  Farrell  -'. 
Manhattan  R.  Co.,  83  N.  Y.  App.  Div.  393, 
affirmed  178  N.  Y.  596. 

6.  Farrell  v.  Manhattan  R.  Co.,  83  N.  Y. 
App.  Div.  393,  affirmed  178  N.  Y.  596. 

274.  2.  Photographic  Copies  Not  Admissible 
as  Standards.  —  See  Storey  v.  Louisville  First 
Nat.  Bank,  72  S.  W.  Rep.  318,  24  Ky.  L.  Rep. 
1799. 

3.  Photographic  Copies  of  Church  Records.  — 

See  Murphy  v.  People,  213  111.  154. 

5.  Photographs  Admissible  Where  Original  Is  in 
Evidence.  —  U.  S.  v.  Oritz,  176  U.  S.  422;  John- 
son v.  Com.,  102  Va.  927. 

7.  Writings  Specially  Prepared  Not  Admissible 
as  Standards.  —  Storey  v.  Louisville  First  Nat. 
Bank,  72  S.  W.  Rep.  318,  24  Ky.  L.  Rep.  1799; 
Illinois  University  v.  Spalding,  71  N.  H.  166; 
Whittle  v.  State,  43  Tex.  Crim.  468. 

Although  "  writings  created  post  litem  motam 
are  inadmissible  in  favor  of  a  party  creating 
them,"  such  writings  are  admissible  as  stand- 
ards when  offered  by  the  adverse  party.  People 
v.  Molineux,  168  N.  Y.  264. 

8.  Witness  Not  Permitted  to  Write  for  Purpose 
of  Making  Evidence  in  His  Own  Favor.  —  Whittle 
v.  State,  43  Tex.  Crim.  468. 

275.  2.  Standard  Must  Be  Produced  in  Court. 
—  People  v.  Dorthy,  50  N.  Y.  App.  Div.  44; 
Whittle  v.  State,  43  Tex.  Ctiin.  468. 

3.  At  Common  Law  comparison  could  be  made 
by  "  witnesses,  or  by  the  court  or  jury  without 
the  aid  of  witnesses,  between  the  disputed 
writing  and  other  writings  already  in  evidence 
for  other  purposes."  People  v.  Molineux,  168 
N.  Y.  264. 
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270.     Comparison  by  Jury  or  Witnesses.  —  See  note  I. 
Witness  Must  Be  Expert.  —  See  note  9. 

Eight  of  Jury  to  Make  Comparison  in  Jury  Boom.  —  See  note  IO. 

(b)  Previous  Knowledge  of  Person's  Handwriting  Not  Essential.  —  See  note  12. 

"177.  e.  B\  EXPERT  Witnesses  —  (2)  Who  Are  Experts. — See  notes 
3»  5.  9-  10. 

278.  (3)  Competency  and  Testimony  of  Experts  —  (a)  Witness  Must  Be 
Expert.  —  See  notes  I,  2. 

(b)  Cross-examination  —  Testing  Expert.  —  See  note  4. 

Testing  Expert  with  Other  Papers.  —  See  note  5-  • 

279.  (0)  To  What  Expert  May  Testify  —  Illustrations.  —  See  note  3. 

280.  Sec  note  1. 

An  Expert  Must  Give  His  Opinion  as  to  Facts.  —  See  note  4. 
Reasons  for  Opinion.  —  See  note  5- 

281.  Use  of  Blackboard.  —  See  note  2. 

(d)  Value  of  Expert  Testimony  —  Of  Slight  Value.  —  See  note  5. 

(e)  Function  of  Court  and  Jury  — ■  Competency  of  Witness.  —  See  note  8. 

282.  The  Weight  of  Expert  Testimony.  —  See  note  1. 
4.  Proof  of  Mark.  —  See  note  8. 


287.    HAVE,  HAVING,  ETC.  —  See 

27<i.    1.  Comparison  by  Jury  or  Witnesses.  — 

Tower  v.  Whip,  53  W.  Va.  158;  Groff  v.  Groff, 
209  Pa.  St.  603. 

The  jury  may  take  to  the  jury  room  papers 
which  have  been  introduced  for  comparison. 
Johnson  v.  Com.,  102  Va.  927. 

9.  Witness  Must  Be  Expert.  —  See  also  Tower 
v.  Whip,  53  W.  Va.  158. 

10.  Right  of  Jury  to  Make  Comparison  in  Jury 
Room.  — Johnson  v.  Com.,  102  Va.  927. 

12.  Traced  Writing.  —  In  giving  testimony  as 
to  whether  a  signature  is  traced,  a  previous 
acquaintance  on  the  part  of  the  expert  with  the 
handwriting  of  the  person  by  whom  the  signa- 
ture purports  to  have  been  made  is  not  neces- 
sary. Dolan  v.  Meehan,  (Tex.  Civ.  App.  1904) 
80  S.  W.  Rep.  99. 

277.  3.  Who  Are  Experts  —  Need  Not  Be 
Professional.  —  People  v.  Flechter,  44  N.  Y.  App. 
Div.  199. 

5.  Bank  Officers. — People  v.  Flechter,  44  N.  Y. 
App.  Div.  199;  Tower  v.  Whip,  53  W.  Va.  158. 

9.  Teachers  of  Writing.  —  Heffernan  v.  O'Neill, 
(Neb.  1901)  96  N.  W.  Rep.  244. 

10.  For  Other  Examples.  — ■  People  v.  Flechter, 
44  N.  Y.  App.  Div.  199;  Pope  v.  Anthony,  29 
Tex.  Civ.  App.  298. 

278.  1.  Witness  Must  Be  Shown  to  Be  Expert. 
—  Tower  v.  Whip,  53  W.  Va.  158,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  278. 

The  court  must  be  clearly  satisfied  as  to  the 
competence  of  the  witness.  Groff  v.  Groff,  209 
Pa.  St.  603. 

2.  Witness  Need  Not  Claim  to  Be  Expert.  — 

Tower  v.  Whip,  53  W.  Va.  158,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  278. 
■    4.  Witness  May  Be  Interrogated  as  to  His  Ex- 
perience.—  Hogg  v.  Wright,  174  N.  Y.  36. 

Effect  of  Cross-examination.  - —  Where  the  evi- 
dence of  an   expert  is   weakened   on  cross- 


note  I. 

examination,  the  fact  affects  the  weight  of  the 
evidence  merely,  and  not  its  admissibility. 
Grooms  v.  State,  40  Tex.  Crim.  319. 

5.  Testing  Expert  with  Irrelevant  Papers  Not 
Admitted  to  Be  Genuine. —  See  Hoag  v.  Wright, 
174  N.  Y.  36. 

279.  3.  Whether  a  Signature  Was  Traced.  — 
Dolan  v.  Meehan,  (Tex.  Civ.  App.  1904)  80  S. 
W.  Rep.  99. 

2§0.  1.  Age  of  Writing.  —  Murphy  v.  Peo- 
ple, 213  III.  154.  See  also  Matter  of  Hopkins, 
172  N.  Y.  360,  92  Am.  St.  Rep.  746. 

4.  Expert  Must  Testify  to  Facts.  —  Lowe  v. 
Dorsett,  125  N.  Car.  301. 

5.  Expert  May  Give  Reasons  for  His  Opinion.  — 
State  v.  Ryno,  68  Kan.  352;  Pope  v.  Anthony, 
29  Tex.  Civ.  App.  298. 

281.  2.  Expert  May  Use  Blackboard. — ■  State 
v.  Ryno,  68  Kan.  352,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  281.  See  also  Groff 
v.  Groff,  209  Pa.  St.  603. 

5.  Expert  Testimony  as  to  Handwriting  of  Slight 
Value.  —  Hoag  v.  Wright,  174  N.  Y.  36 ;  Archer 
v.  U.  S.,  9  Okla.  569. 

8.  Whether  Witness  Competent  as  Expert  Ques- 
tion for  Judge. —  Hoag  v.  Wright,  174  N.  Y.  36; 
People  v.  Flechter,  44  N.  Y.  App.  Div.  199; 
Groff  v.  Groff,  209  Pa.  St.  603. 

282.  1.  Weight  of  Expert's  Testimony  for 
Jury.  — -State  v.  Ryno,  68  Kan.  352;  Hoag  v. 
Wright,  174  N.  Y.  36;  Lowe  v.  Dorsett,  125  N. 
Car.  301. 

8.  Mark  Cannot  Be  Proved. — An  expert  cannot 

testify  as  to  who  made  or  did  not  make  perpen- 
dicular lines  canceling  the  signature  to  a  will. 
Matter  of  Hopkins,  172  N.  Y.  360,  92  Am.  St. 
Rep.  746. 

287.    1.  Ownership  or  Possession.  —  Gee  v. 

Hasbrouck,  128  Mich.  509. 


HAWKERS  AND  PEDDLERS. 


By  J.  H.  Frkese. 

291 .   I.  Definitions  and  Distinctions  —  Hawkers  and  Peddlers.  —  See  note  i . 

Differentiated  in  England.  —  See  note  2. 

The  Essential  Difference  Between  a  Peddler  and  the  Ordinary  Merchant.  —  See 
The  Distinction  Between  a  Peddler  and  a  Commercial  Traveler  or  Drummer.  —  See 

See  note  6. 


note  3. 
notes  4,  5. 
292. 


Itinerant  Vendors  or  Transient  Merchants 
Traveling  Agents.  —  See  note  I . 

II.  What  Constitutes  Hawking  and  Peddling  —  1.  Itinerant  Re 
tail  Traffic  —  a.  In  General.  —  See  note  3. 

Traveling  Generally  Necessary.  —  See  note  5- 

293.  Single  Aot  of  Selling  Not  Peddling.  —  See  note  I. 

b.  Selling  on  Instalment  Plan.  —  See  note  3. 
3.  Exceptions  and  Exemptions  —  a.  Manufacturers,  Real  Work 
ers,  and  Manufacturing  Mechanics.  —  See  note  6. 

294.  b.  Farmers  and  Gardeners.  —  See  note  2. 


291.  1.  Hawkers   and  Peddlers  Defined.— 

In  re  Pringle,  67  Kan.  364  ;  St.  Paul  v.  Briggs, 
85  Minn.  290,  89  Am.  St.  Rep.  554,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  291  ; 
Moberly  v.  Hoover,  93  Mo.  App.  663  ;  State  v. 
Ninestein,  '132  N.  Car.  1039.  See  also  State  v. 
Prank,  130  N.  Car.  724,  89  Am.  St.  Rep.  885. 

A  Hawker  is  a  person  who  goes  through  the 
streets  or  roads  of  a  city  or  country  calling  out 
his  wares  for  sale.  Reg.  v.  Phillips,  7  Can. 
Crim.  Cas.  131,  35  N.  Bruns.  393. 

The  Word  "Peddler"  is  commonly  used  to  de- 
scribe one  who  travels  about  retailing  small 
wares.  It  carries  the  idea  of  pettiness  as  re- 
spects the  character  of  the  business  transacted. 
Montreal  v.  Emond,  23  Quebec  Super.  Ct.  77. 

2.  Differentiated  in  England. —  See  Holland  v. 
Hall,  86  L.  T.  N.  S.  355.  50  W.  R.  525.  66  J. 
P.  424,  20  Cox  C.  C.  167;  O'Dea  v.  Crowhurst, 
68  L.  J.  Q.  B.  655,  80  L.  T.  N.  S.  491,  63  J.  P. 
424,  19  Cox  C.  C.  260. 

3.  Distinction  Between  Peddler  and  Ordinary 
Merchant.  —  State  v.  Foster,  22  R.  I.  163.  See 
also  St.  Paul  v.  Briggs,  85  Minn.  290,  89  Am. 
St.  Rep.  554,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  291. 

4.  Distinction  Between  Peddler  and  Drummer. 
—  St.  Paul  v.  Briggs,  85  Minn.  290,  89  Am.  St. 
Rep.  554,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  291  ;  New  Castle  v.  Cutler,  15 
Pa.  Super.  Ct.  612;  Montreal  v.  Emond,  23 
Quebec  Super.  Ct.  77. 

6.  Potts  v.  State,  45  Tex.  Crim.  45. 

6.  Itinerant  Optician.  —  Under  Code  Iowa, 
§  700,  an  itinerant  optician  is  not  a  merchant. 
Watikon  v.  Fisk,  124  Iowa  464. 

292.  1.  In  re  Abel,  (Idaho  1904)  77  Pac. 
Rep.  621  :  Watkins  Medical  Co.  v.  Paul,  87  111. 
App.  278. 

3.  What  Constitutes  —  England.  —  Holland  v. 
Hall,  86  L.  T.  N.  S.  355,  50  W.  R.  525,  66  J.  P. 
3  Supp.  E  of  L. — 25 


424;  O'Dea  v.  Crowhurst,  80  L.  T.  N.  S.  491, 
68  L.  J.  Q.  B.  655,  63  J.  P.  424,  19  Cox  C.  C.  260. 

Canada.  —  Montreal  v.  Emond,  23  Quebec 
Super.  Ct.  77. 

Georgia.  —  Standard  Oil  Co.  v.  Swanson,  121 
Ga.  412. 

Kentucky. —  Standard  Oil  Co.  v.  Com.,  107 
Ky.  606;  Hays  v.  Com.,  107  Ky.  655;  West  v. 
Mt.  Sterling,  65  S.  W.  Rep.  120,  23  Ky.  L.  Rep. 
1670;  Coffey  v.  Hendrick,  65  S.  W.  Rep.  127, 
23  Ky.  L.  Rep.  1328;  Standard  Oil  Co.  v.  Com., 
80  S.  VV.  Rep.  1 150,  26  Ky.  L.  Rep.  142. 

Massachusetts.  —  Com.  v.  Reid,  175  Mass. 
325. 

Mississippi.  —  Lynch  v.  State,  78  Miss.  347. 

North  Carolina  — State  v.  Frank,  130  N. 
Car.  724,  89  Am.  St.  Rep.  885. 

Pennsylvania.  —  New  Castle  v.  Cutler,  15  Pa. 
Super.  Ct.  612  ;  Lehighton  Smith,  9  Pa.  Dist. 
428,  6  Lack.  Leg.  N.  (Pa.)  192,  7  Northam. 
Co.  Rep.  190;  Com.  v.  Roenick,  10  Pa.  Dist.  51, 
31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  191. 

Wyoming.  —  State  v.  Willingham,  9  Wyo. 
200,  87  Am.  St.  Rep.  948. 

5.  Traveling  Usually  Necessary.  —  Standard 
Oil  Co.  v.  Com.,  80  S.  W.  Rep.  11 50.  26  Ky.  L. 
Rep.  142  :  Hays  v.  Com.,  107  Ky.  655  ;  St.  Paul 
v.  Briggs,  85  Minn.  290,  89  Am.  St.  Rep.  554; 
Montreal  v.  Emond,  23  Quebec  Super.  Ct.  77. 

29!l.  1.  Single  Act  of  Selliner  Does  Not  Con- 
stitute Peddling.  —  State  v.  Feingold,  77  Conn. 
326:  Hays  v.  Com.,  107  Ky.  655;  Reg.  v.  Phil- 
lips, 7  Can.  Crim.  Cas.  131,  35  N.  Bruns.  303. 
See  also  O'Dea  v.  Crowhurst.  68  L.  J.  Q.  B. 
655,  80  L.  T.  N.  S.  491,  63  J.  P.  424,  19  Cox 
C.  C.  260. 

3.  Selling  on  Instalment  Plan. — Collier  v.  Bur- 
gin.  130  N.  Car.  632. 

6.  A  Watchmaker  and  Jeweler.— See  Saulsbury 
v.  State,  43  Tex.  Crim.  90. 

294.    2.  Farmers   and   Gardeners.  —  71 1  p. 
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994.   d.  Si  i  lers  by  Sample  and  Sellers  for  Future  Delivery  — 

General  Rule  in  United  States  and  Canada.  —  See  note  4. 
•■£!>.».     Are  Hawkers  in  England.  —  See  note  2. 

III.  Restrictions  upon  Hawking  and  Peddling  —  1.  Restrictions 

Usually  an  Exercise  of  Police  Power.  —  See  note  3. 

4.  Calling  Taxed,  Not  Merchandise.  —  See  note  6. 
£!M».     Residence  of  Peddler  Immaterial.  — See  note  I. 

5.  Licensee  Not  Exempt  from  Ordinary  Police  Regulations.  —  See 

note  2. 

IV.  Constitutionality  and  Validity  of  Statutes  —  2.  Must  Not 

Affect  Foreign  or  Interstate  Commerce  —  Goods  Not  Yet  in  State,  or  in  Original  Packages 
—  See  note  4. 

*2i)7.     When  Not  under  Federal  Protection.  —  See  note  1. 

3.  Must  Not  Affect  Patent  Rights.  —  See  note  2. 
298.    4.  Requirements  as  to  Uniformity  of  Operation  —  b.  Residents  OR 

Products  of  Same  State.  —  See  note  i. 


Snyder,  (Idaho  1905)  79  Fac.  Rep.  819,  quoting 
j  5  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  294; 
Mechanicsburg  v.  Koons,  18  Pa.  Super.  Ct.  131. 

Butcher  Held  Not  a  Peddler.  —  Ex  p.  Snyder, 
(  Idaho  1905)  79  Pac.  Rep.  819. 

Ice  Not  Included,  under  Statute  Permitting  Sale 
of  "Provisions"  Without  License.  —  Com.  v. 
Reid,  175  Mass.  325. 

Fruit  Declared  Within  Statute  Allowing  Sale  of 
"Provisions"  Without  License.  —  State  v.  Angelo, 
71  N.  H.  224. 

529  4.  4.  Sellers  by  Sample  and  Sellers  for  Fu- 
ture Delivery  Not  Peddlers  —  Illinois.  —  See  Mc- 
Dermott  v.  Levvistown,  92  111.  App.  474. 

Michigan. —  See  Muskegon  v.  Zeeryp,  134 
Mich.  181,  10  Detroit  Leg.  N.  519. 

Minnesota.  —  St.  Paul  v.  Briggs,  85  Minn. 
290,  89  Am.  St.  Rep.  554. 

New  Hampshire.  —  State  v.  Wells,  69  N.  H. 
424. 

North  Carolina.  —  State  v.  Frank,  130  N. 
Car.  724,  89  Am.  St.  Rep.  885  ;  State  v.  Nine- 
stein,  132  N.  Car.  1039;  Wrought  Iron  Range 
Co.  v.  Campen,  135  N.  Car.  506.  But  see  State 
v.  Franks,  127  N.  Car.  510;  Collier  v.  Burgin, 
130  N.  Car.  632. 

Pennsylvania.  —  New  Castle  v.  Cutler,  15  Pa. 
Super  Ct.  612. 

Texas.  —  Potts  v.  State,  45  Tex.  Crim.  45  ; 
Harkins  v.  State,  (Tex.  Crim.  1903)  75  S.  W. 
Rep.  26. 

Wisconsin.  —  Wausau  v.  Heideman,  119  Wis. 
244. 

Wyoming.  —  State  v.  Willingham,  9  Wyo. 
290.  87  Am.  St.  Rep.  048. 

Canada. —  ReR.  v.  Phillips.  7  Can.  Crim.  Cas. 
131.  35  N.  Bruns.  393. 

Established  Merchant  May  Solicit  and  Fill 
Orders  in  General  Vicinity.  —  Wausau  v.  Heide- 
man, 119  Wis.  244. 

295.  2.  Holland  v.  Hall,  86  L.  T.  N.  S.  355. 
50  W.  R.  525,  66  J.  P.  424,  20  Cox  C.  C.  167. 

3.  Nebraska  —  Exercise  of  Taxing  Power.  — 
Comp.  Stat.  Neb.,  c.  77,  art.  I,  §§  152-154,  re- 
pardine  the  licensing  of  peddlers,  is  held  to  be 
a  valid  exercise  of  the  taxing  power  and  not 
of  the  police  power.  Rosenbloom  v.  State,  64 
Neb.  3^2;.  Gerrard  v.  State,  64  Neb.  368. 

6.  Calling-  Taxed.  Not  Goods.  —  Rosenbloom  v. 
Strfe.  64  Neb.  342 :  In  re  Lipschitz.  (N.  Dak. 
i9°3)  95  N.  W.  Rep.  157;  Knisely  v.  Cotterel, 


3  Dauphin  Co.'Rep.  (Pa.)  120;  In  re  Watson, 
17  S.  Dak.  486;  In  re  Garfinkle,  37  Wash.  650. 
See  also  New  Castle  v.  Cutler,  15  Pa.  Super. 
Ct.  612.  But  see  State  v.  Jensen,  93  Minn.  88; 
State  v.  Hoyt,  71  Vt.  59. 

296.  1.  Residence  of  Peddler  Immaterial.  — 
West  v.  Mt.  Sterling,  65  S.  W.  Rep.  120,  23  Ky. 
L.  Rep.  1670;  State  v.  Foster,  22  R.  I.  163. 

2.  Licensee  Must  Obey  Police  Regulations.  — 
Montz  v.  District  of  Columbia,  20  App.  Cas. 
(D.  C.)  568. 

4.  Goods  Not  Within  State,  or  in  Original  Pack- 
ages —  Georgia.  —  See  Stone  v.  State,  117  Ga. 
292. 

Kansas.  —  In  re  Pringle,  67  Kan.  364,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  297. 

Nebraska.  —  Menke  v.  State,  (Neb.  1904)  97 
N.  W.  Rep.  1020. 

North  Carolina.  —  Wrought  Iron  Range  Co. 
v.  Campen,  135  N.  Car.  506.  But  see  Collier  v. 
Burgin,  130  N.  Car.  632. 

North  Dakota. —  In  re  Lipschitz,  (N.  Dak. 
1903)  95  N.  W.  Rep.  157. 

Texas.  —  Harkins  v.  State,  (Tex.  Crim.  1903) 
75  S.  W.  Rep.  26. 

Wyoming.  —  State  v.  Willingham,  9  Wyo. 
290,  87  Am.  St.  Rep.  948. 

297.  1.  When  Not  under  Federal  Protection 
—  Georgia.  —  Stone  v.  State,  117  Ga.  292. 

Idaho.  —  In  re  Abel,  (Idaho  1904),  77  Pac. 
Rep.  621. 

Illinois.  —  McDermott  v.  Lewiston,  92  111. 
App.  474. 

Kansas.  —  In  re  Pringle,  67  Kan.  364,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  297. 

Kentucky.  —  West  v.  Mt.  Sterling,  65  S.  W. 
Rep.  i2o,  23  Ky.  L.  Rep.  1670. 

Maine.  —  State  v.  Montgomery,  94  Me.  192, 
80  Am.  St.  Rep.  386. 

Michigan.  —  Muskegon  v.  Zeeryp.  134  Mich. 
181,  10  Detroit  Leg.  N.  519. 

Minnesota.  —  State  v.  Jensen,  03  Minn.  88. 

North.  Carolina.  —  Colliers.  Burgin,  130  N. 
Car.  632. 

North  Dakota.  —  In  re  Lipschitz,  (N.  Dak. 
1903)  95  N.  W.  Rep.  157. 

Texas.  —  Saulsbury  v.  State,  43  Tex.  Crim. 

90. 

2.  Patent  Rights  —  Contra.  —  Burns  v.  Sparks. 
82  S.  W.  Ren.  425.  26  Kv.  L.  Rep  688. 
29  S.    1.  Residents  or  Products  of  Same  State. 
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398.  c.  Uniformity  in  License  Tax  —  Fee  Imposed  under  Police 
Power.  —  See  note  2. 

d.  Fee  or  Tax  Imposed  under  Revenue  Laws.  —  See  note  3. 

e.  Equal  Application  Within  Same  Class.  —  See  note  4. 
/.  Promotion  of  Special  Interests.  —  See  notes  5,  6. 

g.  Exceptions  to  Application  of  Rule  Requiring  Uni- 
OF  Operation  —  (1)  Veteran  Soldiers  Sometimes  Privileged.  —  See 

V.  Licenses  —  3.  License  a  Personal  and  Individual  Privilege.  —  See 

Corporations  or  Firms  Cannot  Be  Licensed.  —  See  note  6. 

4  License  Tax  or  Fee  —  a.  Amount  Must  Be  Reasonable.  — 

7- 

b.  Reasonableness  —  How  Determined.  —  See  note  i. 

When  for  Regulation  Alone.  —  See  note  2. 

5.  Requisites  to  Obtain  License.  —  See  note  3. 

VI.  Who  May  Restrict,  Regulate,  or  License  —  2.  Municipal  Cor- 
porations —  Mast  Be  Delegated.  —  See  note  8. 


FORMITY 
note  7. 
399. 

note  5. 


See  note 
300. 


—  In  rc  Abel,  (Idaho  1904)  77  Pac.  Rep.  621  ; 
Hays  v.  Com.,  107  Ky.  655  ;  State  v.  Jensen,  93 
Minn.  88. 

298.    2.  License  Charge  Rather  than  Tax.  — 

In  re  Abel,  (Idaho  1904)  77  Pa.  Rep.  621  ;  Rosen- 
bloom  v.  State,  64  Neb.  342 ;  State  v.  Foster, 
22  R.  I.  163;  In  re  Watson,  17  S.  Dak.  486; 
Morrill  v.  State,  38  Wis.  428. 

3.  For  Revenue  Purposes.  —  In  re  Abel,  (Idaho 
1904)  77  Pac.  Rep.  621  ;  Gerrard  v.  State,  64 
Neb.  368;  In  re  Lipschitz,  (N.  Dak.  1903)  95 
N.  W.  Rep.  157.  See  also  Rosenbloom  v.  State, 
64  Neb.  342. 

4.  Equal  Application  Within  Same  Class  — 
Idaho.  —  Ex  p.  Snyder,  (Idaho  1905),  79  Pac. 
Rep.  819;  In  re  Abel,  (Idaho  1904)  77  Pac. 
Rep.  621. 

Iowa.  —  State  v.  Garbroski,  111  Iowa  496,  82 
Am.  St.  Rep.  524. 

Kansas.  —  In  re  Jarvis,  66  Kan.  329  ;  Kansas 
City  v.  Overton,  68  Kan.  565. 

Michigan.  —  People  v.  De  Blaay,  (Mich. 
1904)  100  N.  W.  Rep.  598,  11  Detroit  Leg.  N. 
323- 

Nebraska.  —  Rosenbloom  v.  State,  64  Neb. 
342;  Menke  v.  State,  (Neb.  1904)  97  N.  W. 
Rep.  1020. 

North  Dakota.  —  In  re  Lipschitz,  (N.  Dak. 
1903)  95  N.  W.  Rep.  157. 

Pennsylvania.  —  Mechanicsburg  v.  Koons,  18 
Pa.  Super.  Ct.  131. 

Rhode  Island.  —  State  v.  Foster,  22  R.  I. 
163. 

South  Dakota.  —  In  re  Watson,  17  S.  Dak. 
486. 

Washington.  —  In  rc  Garfinkle,  37  Wash. 
650. 

Wisconsin. —  State  v.  Whitcom,  122  Wis.  no. 

5.  Promotion  of  Special  Interests. —  Ex  p.  Sny- 
der, (Idaho  1905)  79  Pac.  Rep.  819,  quoting 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  298. 

6.  Protection  of  Established  Dealers  Sometimes 
Sanctioned.  —  Com.  v.  Reid,  175  Mass.  325; 
State  v.  Foster,  22  R.  I.  163. 

7.  Former  Soldiers,  Sailors,  or  Marines  Privi- 
leged. —  State  v.  Willingham,  9  Wyo.  29b,  87 
Am.  St.  Rep.  948. 

Statute  Exempting  Residents  of  the  State  and 


Soldiers  in  the  Civil  War  from  Payment  of  the 
License  Tax  —  Unconstitutional.  —  State  v.  Shed- 
roi,  75  Vt.  277  ;  In  re  Jarvis,  66  Kan.  329.  See 
also  State  <•.  Garbroski,  11 1  Iowa  496,  82  Am. 
St.  Rep.  524. 

299.  5,  License  a  Personal  and  Individual 
Privilege. —  Rosenbloom  v.  State,  64  Neb.  342. 

Principal  Held  Liable  for  the  Penalty.  —  Wat- 
kins  Medical  Co.  v.  Paul,  87  111.  App.  278;  Col- 
lier v.  Burgin,  130  N.  Car.  632. 

6.  Corporation  or  Business  Firm  Cannot  Be  Li- 
censed. —  Bohannon  v.  Wrought-Iron  Range  Co., 
in  Ga.  860. 

Corporation  May  Be  Punished  for  Peddling  of  Its 
Unlicensed  Agent.  —  Hays  v.  Com.,  107  Ky.  655  ; 
Co  m.  v.  Standard  Oil  Co.,  60  S.  W.  Rep.  518, 
22  Ky.  L.  Rep.  1567;  Standard  Oil  Co.  v.  Com., 
107  Ky.  606. 

Being  Employee  of  Corporation  Does  Not  Make 
Acts  Any  Less  Violation. — Com.  v.  Reid,  175 
Mass.  325. 

In  England  a  co-operative  society,  registered 
under  the  Industrial  and  Provident  Societies 
Act,  1893,  cannot  trade  as  a  hawker  without  a 
license.  Co-operative  Drapery,  etc..  Co.  v. 
Bligh.  Sc.  Ct.  of  Just.  4  F.  97 

7.  License  Fee  Must  Be  Reasonable.  —  Kansas 
City  v.  Overton,  68  Kan.  565  ;  Muskegon  v. 
Zeeryp,  134  Mich.  181,  10  Detroit  Leg.  N.  519; 
State  v.  Jensen,  93  Minn.  88  ;  In  rc  Lipschitz, 
(N.  Dak.  1903)  95  N.  W.  Rep.  157;  State  v. 
Foster,  22  R.  I.  163  ;  In  re  Garfinkle,  37  Wash. 
650. 

300.  1.  State  v.  Angelo,  71  N.  H.  224; 
State  v.  Foster,  22  R.  I.  163. 

2.  Kansas  City  v.  Overton,  68  Kan.  565. 

3.  Requiring  Citizenship  as  Pre-requisite  to  Ob- 
taining License  Is  Unconstitutional.  —  State  v. 
Montgomery,  94  Me.  192,  80  Am.  St.  Rep.  386. 

Statute  Discriminating  Against  Aliens  —  Un- 
constitutional. —  State  v.  Montgomery,  94  Me. 
192,  80  Am.  St.  Rep.  386. 

8.  Power  Suspended. — Laws  N.  H.  1897,  c.  76,  in 
regard  to  the  licensing  of  peddlers,  suspended 
the  authority  given  to  municipalities  by  Pub. 
Stat.  N.  H.,  c.  50,  §  10,  el.  14,  to  make  ordi- 
nances in  that  respect.  State  v.  Angelo,  71 
N.  H.  224. 


387 


:101  300     HA  ll'RERS,  ETC.  —  HEARS  A  V  EVIDENCE.       Vol.  XV. 


IIO  I  .     To  Be  Strictly  Construed  —  See  note  I. 

Ordiuauce  Must  Be  Reasonable.  —  See  note  3. 

Does  Not  Imply  Power  to  Tax  for  Revenue  Purposes.  —  See  note  4- 
Nor  to  Prohibit  Directly  or  Indirectly.  —  See  note  5- 
Abuse  of  Power  Should  Be  Palpable.  —  See  note  6. 

3.  Courts,  Boards,  and  Officers.  —  See  note  7. 

302.  VII.  Hawking  and  Peddling  in  Violation  of  Law  —  1.  Effect 

upon  Contract  of  Sale  —  Contract  Sometimes  Valid.  —  See  note  2. 

303.  HAY.  —  See  note  2. 
HE.  —  See  note  4. 

305.    HEAD.  —  See  note  1 . 

HEAD  OF  A  FAMILY.  —  See  note  2. 
308.    HEARING.  — See  note  1. 


JlOl.  1.  Delegated  Authority  Strictly  Con- 
strued.—  Waukon  v.  Fisk,  124  Iowa  464;  St. 
Paul  v.  Briggs,  85  Minn.  290,  89  Am.  St.  Rep. 
554 ;  Moberly  v.  Hoover,  93  Mo.  App.  663 ; 
State  v.  Angelo,  71  N.  H.  224;  New  Castle  v. 
Cutler,  15  Pa.  Super.  Ct.  612. 

3.  Municipal  Ordinance  Regulating  or  Licensing 
Peddling  Must  Be  Reasonable.  — ■  State  v.  Fein- 
gold,  77  Conn.  326;  Ex  p.  Snyder,  (Idaho  1905) 
79  Pac.  Rep.  819;  In  re  Pringle,  67  Kan.  364; 
State  v.  Angelo,  71  N.  H.  224. 

4.  Does  Not  Imply  Power  to  Tax  for  Revenue 
Purposes.  —  State  v.  Angelo,  71  N.  H.  224. 

5.  Not  to  Prohibit. — E.v  p.  Snyder,  (Idaho 
1905)  79  Pac.  Rep.  819.  But  see  Warden's 
License,  24  Pa.  Super  Ct.  75. 

6.  Abuse  of  Municipal  Discretion.  —  State  v. 
Feingold,  77  Conn.  326  ;  St.  Paul  v.  Briggs,  85 
Minn.  290,  89  Am.  St.  Rep.  554;  Moberly  v. 
Hoover,  93  Mo.  App.  663. 

7.  Officer  Cannot  Arrest  the  Unlicensed  Without 
a  Warrant.  —  Tillman  v.  Beard.  121  Mich.  475. 

302.  2.  "  Peddler's  Note  "  —  Kentucky  Statute. 
—  Burns  v.  Sparks,  82  S.  W.  Rep.  425,  26  Ky. 
L.  Rep.  688  ;  Nunnz>.  Citizens'  Bank,  107  Ky.  262. 

303.  2.  Natural  Grass.  —  See  State  v.  Crook, 
132  N.  Car.  1053. 

4.  Masculine  and  Feminine.  —  State  v.  Prater, 
59  S.  Car.  271. 

Same — Deed  of  Attorney  in  Fact. —  Donovan 
v.  Welch,  11  N.  Dak.  113. 

In  Insurance  Policies.  —  Insurance  Co.  of  North 
America  v.  Hegewald,  161  Ind.  631. 


305.    1.  The  Head  of  a  Stream  is  the  highest 

point  on  that  stream  which  furnishes  a  con- 
tinuous stream  of  water  and  not  necessarily  its 
longest  prong.  Uhl  v.  Reynolds,  (Ky.  1901)  64 
S.  W.  Rep.  501. 

2.  Husband  and  Wife.  —  Bennett  v.  Trust  Co., 
106  Ga.  57S. 

A  married  woman  living  with  her  husband 
but  trading  as  a  feme  sole  is  a  head  of  a 
family.  Richardson  v.  Woodward,  (C.  C.  A.) 
104  Fed.  Rep.  873. 

Same  —  Support.  —  Wife  held  to  be  head  of 
a  family.    Ness  v.  Jones,  10  N.  Dak.  587. 

Brother. — ■  Broyles  v.  Cox,  153  Mo.  242. 

Unmarried  Man.  —  In  re  Morrison,  110  Fed. 
Rep.  734. 

A  bachelor  living  with  two  sisters  whom  he 
supports  is  the  head  of  a  family.  Wike  v. 
Garner,  179  111.  257. 

A  Son  whose  widowed  mother  and  two  sisters 
reside  with  him  is  the  head  of  a  family. 
Rolator  v.  King,  13  Okla.  37. 

Widow.  —  Oppenheim  v.  Myers,  99  Va.  582. 

Widower  not  living  with  his  children  but 
boarding  not  a  head  of  a  family.  Gibson  v. 
Gross,  8  Kan.  App.  548. 

A  Grandfather  having  his  granddaughter  living 
with  him  is  a  head  of  a  family.  Adams  v. 
Clark,  (Fla.  1904)  37  So.  Rep.  734. 

Son  and  Mother,  —  See  Broyles  v.  Cox,  153  Mo. 
242. 

3©§.  1.  Equity.  —  Joseph  Dry  Goods  Co.  v. 
Hecht,  (C.  C.  A.)  120  Fed.  Rep.  760. 


HEARSAY  EVIDENCE. 


By  John  Simpson. 

309.    I.  Definition.  —  See  note  1. 

II.  Admissibility  —  1.  General  Rule. 


See  note  2. 


309.  1.  Hearsay  Evidence  Denned. —  Morell 
v.  Morell,  157  Ind.  179;  People  v.  Albers, 
(Mich.  1904)  100  N.  W.  Rep.  908;  State  v. 
Levy,  168  Mo.  521  ;  Harris  v.  Halverson,  23 
Wash.  779 

2.  General  Rule  as  to  Admissibility  of  Hearsay 

—  United  States.  —  In  re  De  Gottardi,  114  Fed. 
Rep.  328. 

Alabama.  —  Wildman  v.  State,  139  Ala.  125; 


Ramsey  v.  Smith,  138  Ala.  333  ;  Vaughn  v. 
State,  130  Ala.  18;  St.  Louis,  etc.,  Packet  Co. 
v.  McPeters,  124  Ala.  451  ;  Parker  v.  State,  125 
Ala.  86  ;  Abel  v.  State,  90  Ala.  633. 

Arkansas.  —  Trulock  v.  State,  70  Ark.  558  ; 
Central  Coal,  etc.,  Co.  v.  John  Henry  Shoe  Co., 
69  Ark.  302  ;  Milwaukee  Harvester  Co.  v.  Ty- 
nich,  68  Ark.  225. 

California.  —  Harrington  v.   Goldsmith,  136 
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310.    See  note  I. 

Cal.  1 68;  People  v.  Teshara,  134  Cal.  542;  Peo- 
ple v.  Machado,  130  Cal.  xviii,  63  Pac.  Rep.  66; 
People  v.  Hill,  123  Cal.  571  ;  People  v.  John,  137 
Cal.  220. 

Connecticut.  —  Smith  v.  Hall,  69  Conn.  651. 

Delaware.  —  Giordano  v.  Brandywine  Granite 
Co.,  3  Penn.  (Del.)  423. 

Georgia.  —  Coker  v.  Memphis  First  Nat. 
Bank,  112  Ga.  71. 

Illinois.  —  Chicago  City  R.  Co.  v.  Uhter,  212 
111.  174;  Treat  v.  Merchants'  L.  Assoc.,  198  111. 
431  ;  Glucose  Sugar  Refining  Co.  v.  Flinn,  184 
111.  123;  Chicago  City  R.  Co.  v.  Douglas,  104 
111.  App.  41  ;  Caruthers  v.  Balsley,  89  111.  App. 
559- 

Indiana.  —  Treschman  v.  Treschman,  28  Ind. 
App.  206;  Morell  v.  Morell,  157  Ind.  179; 
Cooper  v.  Merchants',  etc.,  Nat.  Bank,  25  Ind. 
App.  341. 

Indian  Territory.  —  Walker  v.  Stilson,  1  In- 
dian Ter.  688. 

Ioxva. — •  Wolfson  v.  Allen  Bros.  Co.,  120 
Iowa  455;  Trumble  v.  Happy,  114  Iowa  624; 
Trott  v.  Chicago,  etc..  R.  Co.,  115  Iowa  80,  re- 
hearing denied  115  Iowa  88;  Stoltenberg  v. 
Continental  Ins.  Co.,  106  Iowa  565,  68  Am.  St. 
Rep.  323. 

Kentucky.  —  Selby  v.  Com.,  (Ky.  1904)  80  S. 
W.  Rep.  221  ;  Com.  v.  Bright,  (Ky.  1902)  66  S. 
W.  Rep.  604. 

Louisiana. —  State  v.  Ducre,  50  La.  Ann. 
1336. 

Michigan. — -People  v.  Albers,  (Mich.  1904) 
100  N.  W.  Rep.  908;  Sterling  v.  Detroit,  134 
Mich.  22;  People  v.  Abbott,  116  Mich.  263. 

Mississippi.  —  Barclay  v.  Smith,  (Miss.  1904) 
36  So.  Rep.  449. 

Missouri.  —  Love  v.  Love,  98  Mo.  App.  562  ; 
State  v.  Levy,  168  Mo.  521  ;  Roe  v.  Versailles 
Bank,  167  Mo.  406;  State  v.  Goddard,  162  Mo. 
198  ;  State  v.  Rapp,  142  Mo.  443. 

Montana.  —  Finch  v.  Kent,  24  Mont.  268; 
Anaconda  Copper  Min.  Co.  v.  Heinze,  27  Mont. 
161. 

Nebraska.  —  Runquist  v.  Anderson,  64  Neb. 
755  ;  Donner  v.  State,  (Neb.  1903)  95  N.  W. 
Rep.  40. 

New  York.  —  White  Mfg.  Co.  v.  De  La  Vergne 
Refrigerating  Mach.  Co.,  (Supm.  Ct.  App. 
T.)  84  N.  Y.  Supp.  192;  Bowen  v.  Preferred 
Acc.  Ins.  Co.,  68  N.  Y.  App.  Div.  342  ;  Francis 
v.  Campbell,  68  N.  Y.  App.  Div.  287  ;  Weigley 
v.  Kneeland,  60  N.  Y.  App.  Div.  614,  affirmed 
172  N.  Y.  625;  Clary- Squire  v.  Press  Pub.  Co., 
58  N.  Y.  App.  Div.  362  ;  Welsbach  Commercial 
Co.  v.  Popper,  (N.  Y.  City  Ct.  Gen.  T.)  59  N. 
Y.  Supp.  1016;  Woods  v.  Buffalo  R.  Co.,  35  N. 
Y.  App.  Div.  203. 

North  Carolina.  —  Hopkins  v.  Hopkins,  132 
N.  Car.  25  ;  Cogdell  v.  Wilmington,  etc.,  R.  Co., 
130  N.  Car.  313;  Bradley  v.  Ohio  River,  etc., 
R.  Co.,  126  N.  Car.  735. 

North  Dakota.  — ■  Kneeland  v.  Great  Western 
Elevator  Co.,  9  N.  Dak.  49. 

Oklahoma.  —  Drury  v.  Territory,  o  Okla.  398. 

Oregon. —  State  v.  Houghton,  43  Oregon  125. 

Pennsylvania.  —  Wheeler  v.  Ahlcrs,  189  Pa. 
St.  138;  Ranck  v.  Brackhill,  209  Pa.  St.  499; 
Com.  v.  Hazlett,  16  Pa.  Super.  Ct.  534. 

Rhode  Island.  —  State  v.  Peabody,  25  R.  I. 


544  ;  State  v.  Terline,  23  R.  I.  530,  91  Am.  St. 
Rep.  650. 

South  Carolina.  —  Kennington  v.  Catoe,  68  S. 
Car.  470  ;  Going  v.  Mutual  Ben.  L.  Ins.  Co.,  58 
S.  Car.  201. 

South  Dakota.  —  State  v.  Bergland,  15  S. 
Dak.  638. 

Tennessee.  —  Louisville,  etc.,  Terminal  Co.  v. 
Jacobs,  109  Tenn.  727. 

Texas.  —  Hackney  v.  State,  (Tex.  Crim. 
1903)  74  S.  W.  Rep.  554;  Southern  Kansas  R. 
Co.  V.  Crump,  32  Tex.  Civ.  App.  222  ;  Sims  v. 
State,  (Tex.  Crim.  1902)  70  S.  W.  Rep.  90; 
Rodriquez  v.  State,  (Tex.  Crim.  1902)  68  S.  W. 
Rep.  993  ;  Gulf,  etc.,  R.  Co.  v.  Johnson,  28 
Tex.  Civ.  App.  395;  Harris  v.  State,  (Tex. 
Crim.  1902)  67  S.  W.  Rep.  327;  Faris  v.  State, 
43  Tex.  Crim.  370  ;  Stallings  v.  State,  (Tex. 
Crim.  1901)  63  S.  W.  Rep.  127;  Johnson  v. 
State,  (Tex.  Crim.  1901)  62  S.  W.  Rep.  755; 
Catlett  v.  State,  (Tex.  Crim.  1901)  61  S.  W. 
Rep.  485  ;  Aldenhoven  v.  State,  42  Tex.  Crim. 
6;  Sparks  v.  State,  (Tex.  Crim.  1899)  51  S.  W. 
Rep.  1120;  Chowning  v.  State,  41  Tex.  Crim. 
81  ;  Murphy  v.  State,  41  Tex.  Crim.  120. 

Utah.  — ■  Jensen  v.  McCormick,  20  Utah  355. 

Vermont.  —  Wilmington  Sav.  Bank  v.  Waste, 
76  Vt.  331  ;  State  v.  Buckman,  74  Vt.  309;  Boy- 
den  v.  Fitchburg  R.  Co.,  72  Vt.  89. 

Virginia.  — ■  Wadley  v.  Com.,  98  Va.  803  ; 
Norfolk,  etc.,  R.  Co.  v.  Reeves,  97  Va.  284. 

Washington.  —  Spokane,  etc.,  Gold,  etc.,  Co. 
v.  Colfelt,  24  Wash.  568. 

Wisconsin.  —  Koepke  v.  Milwaukee,  112  Wis. 
475- 

If  Admitted  Without  Objection  hearsay  evidence 
is  not  wholly  without  probative  force.  Western 
Union  Tel.  Co.  v.  Hirsch,  (Tex.  Civ.  App.  1904) 
84  S.  W.  Rep.  394- 

Witness's  Knowledge  Derived  Wholly  from 
Letters.  —  Testimony  of  a  witness  is  inadmis- 
sible where  his  only  knowledge  of  the  matter  is 
derived  from  letters  in  his  possession,  which 
the  party  examining  the  witness  refuses  to  per- 
mit him  to  produce.  Western  Assur.  Co.  v. 
Polk,  (C.  C.  A.)  104  Fed.  Rep.  649. 

Words  Spoken  in  Sleep  are  hearsay  and  inad- 
missible. Plummer  v.  Ricker,  71  Vt.  ri4,  76 
Am.  St.  Rep.  757. 

Telephonic  Communications.  —  Hearsay  evi- 
dence based  on  telephonic  communications  is 
inadmissible  as  proof  of  what  actually  occurred. 
Jacobs  v.  Cohn,  (Supm.  Ct.  App.  T.)  46  Misc. 
(N.  Y.)  115. 

Trial  Without  Jury — When  Objection  Unten- 
able.—  An  objection  to  hearsay  evidence  is  un- 
tenable where  the  court,  trying  a  case  without 
a  jury,  has  stated  that  it  did  not  consider  the 
evidence.  Hornberger  v.  Giddings,  31  Tex.  Civ. 
App.  283. 

J8IO.  1.  Hearsay  in  Writing  —  United 
States.  —  Rankin  v.  Fidelity  Ins.,  etc.,  Co.,  189 
U.  S.  242,  affirming  (C.  C.  A.)  108  Fed.  Rep. 
475 ;  Lake  County  v.  Keene  Five-Cents  Sav. 
Bank,  (C.  C.  A.)  108  Fed.  Rep.  505. 

Arkansas.  —  Sandefur-Julian  Co.  v.  State,  72 
Ark.  11. 

Connecticut.  —  Hammond  v.  Hammond 
Buckle  Co.,  72  Conn.  130. 

Georgia.  —  White  v.  Jones,  105  Ga.  26. 
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3  I  O.     The  Reason.  —  See  note  2. 

Self-serving  Declarations.  —  See  note  3. 


Illinois.  —  Hnrmison  z\  Fleming,  105  111.  App. 
43  ;  Bishop  v.  Bishop,  95  111.  App.  53. 

Indiana.  —  Kellner  v.  Phillips,  29  Ind.  App. 
100. 

/<>..!/.  —  Wilbur  v.  Cedar  Rapids,  etc.,  R.  Co., 
1 16  Iowa  65. 

Kansas.  —  Ft.  Scott  v.  Elliott,  68  Kan.  805. 

Louisiana.  —  New  Orleans  v.  Manfre,  111  La. 
927. 

Maine.  — ■  Rich  v.  Hayes,  97  Me.  293. 

Maryland.  —  Black  v.  Westminster  First  Nat. 
Bank,  96  Md.  399. 

Missouri.  —  Gordon  v.  Burris,  141  Mo.  602. 

Monlana.  —  Stagg  v.  St.  Jean,  29  Mont.  288. 

Nav  Jersey.  —  Cowen  v.  Bloomberg,  66  N.  J. 
L.  385. 

New  York. —  Ives  v.  Ellis,  169  N.  Y.  85,  re- 
versing 50  N.  Y.  App.  Div.  399  ;  Reilly  v.  Free- 
man, 84  N.  Y.  App.  Div.  433  ;  Kuster  v.  Press 
Pub.  Co.,  80  N.  Y.  App.  Div.  6:5;  Rothchild  v. 
Schwarz,  (Supm.  Ct.  App.  T.)  28  Misc.  (N.  Y.) 
521  ;  O'Brien  v.  Gallagher,  (Supm.  Ct.  App.  T.) 
26  Misc.  (N.  Y.)  838;  Rock  v.  London,  (Supm. 
Ct.  App.  T.)  25  Misc.  (N.  Y.)  533,  reversing 
(N.  Y.  City  Ct  Gen.  T.)  24  Misc.  (N.  Y.)  384. 

Pennsylvania.  —  Dinan  v.  Supreme  Council, 
etc.,  201  Pa.  St.  363. 

Texas. —  Poling  v.  San  Antonio,  etc.,  R.  Co., 
32  Tex.  Civ.  App.  487  ;  Western  Union  Tel.  Co.  v. 
Lovely,  29  Tex.  Civ.  App.  584  ;  Jordan  v.  Young, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep.  762; 
Majors  v.  Goodrich,  (Tex.  Civ.  App.  1900)  54 
S.  W.  Rep.  919;  San  Antonio,  etc.,  R.  Co.  v. 
Manning,  20  Tex.  Civ.  App.  504 ;  Ricker  Nat. 
Bank  v.  Brown,  (Tex.  Civ.  App.  1897)  43  S.  W. 
Rep.  909;  McCoy  v.  Pease,  17  Tex.  Civ.  App. 
3°3- 

Utah.  —  Slate  v.  Carrington,  15  Utah  480. 

The  Account  of  Sales.  — ■  Chicago,  etc.,  R.  Co. 
v.  Willard,  1 1 1  111.  App.  225;  International, 
etc.,  R.  Co.  v.  Startz,  97  Tex.  167. 

The  Report  of  a  Grand  Jury  calling  attention  to 
the  unsafe  condition  of  a  theatre  is  hearsay, 
the  grand  jury  having  no  jurisdiction  over  pri- 
vate property.  Oppenheimer  v.  Clunie,  142  Cal. 
313- 

A  Resolution  passed  by  a  church  is  not  admis- 
sible evidence  to  justify  an  article  containing 
an  alleged  libel.  Putnam  v.  Press  Pub.  Co.,  46 
N.  Y.  App.  Div.  600. 

An  Unsworn  Transcript  of  the  stenographer's 
notes  of  a  party's  testimony  on  a  former  trial  is 
hearsay  and  inadmissible.  St.  Louis  South- 
western R.  Co.  v.  Rea,  (Tex.  Civ.  App.  1904) 
84  S.  W.  Rep.  428. 

3 1 0.    2.  Reason  for  Inadmissibility  of  Hearsay. 

—  Morell  v.  Morell,  157  Ind.  179,  citing  15  Am. 
and  Eng.  Encvc.  of  Law  (2d  ed.)  310. 

3.  Inadmissibility  of  Self-serving  Declarations 

—  United  States.  —  Stockley  v.  Cissna,  (C.  C. 
A.)  119  Fed.  Rep.  812. 

Arkansas.  —  Tharp  v.  Page.  66  Ark.  229. 

California.  —  People  v.  Jan  John,  144  Cal. 
284;  Leibbrandt  v.  Sorg,  (Cal.  1901)  65  Pac. 
Rep.  318;  People  v.  Rodley,  131  Cal.  240;  Thax- 
ter  v.  Inglis,  121  Cal.  593. 

Connecticut.  —  Norman  Printers'  Supply  Co. 
v.  Ford,  77  Conn.  461. 


Delaivare.  —  Wilkins  v.  Wilmington,  2  Marv. 

(Del.)  132. 

Florida.' — Fields  v.  State,  (Fla.  1903).  35  So. 
Rep.  185;  Long  v.  State,  44  Fla.  134. 

Georgia.  —  Taylor  v.  State,  121  Ga.  348;  Sul- 
livan v.  State,  10!  Ga.  800. 

Idaho.  —  Work  v.  Kinney,  8  Idaho  771. 

Illinois.  — ■  Chicago,  etc.,  R.  Co.  v.  Donworth, 
203  111.  192;  West  Chicago  St.  R.  Co.  v.  Lie- 
serowitz,  197  111.  607;  Wenegar  v.  Bollenbach, 
180  111.  222. 

Indiana.  —  Goode  v.  Elwood  Lodge  No.  166, 
160  Ind.  251  ;  Turner  v.  Turner,  26  Ind.  App. 
677;  Morel!  v.  Morell,  157  Ind.  179. 

Iowa. —  Bennett  v.  Marion,  119  Iowa  473. 

Kentucky. —  Carson  v.  Singleton,  (Ky.  1901) 
65  S.  W.  Rep.  821. 

Louisiana.  —  State  v.  Brown,  111  La.  170. 

Maine.  —  Carter  v.  Clark,  92  Me.  225. 

Maryland.  —  Duvall  v.  Hambleton,  98  Md.  12. 

Massachusetts.  —  Cusick  v.  Whitcomb,  173 
Mass.  330. 

Michigan.  —  National  Lumberman's  Bank  v. 
Miller,  131  Mich.  564,  100  Am.  St.  Rep.  623. 

Missouri. — -State  v.  Blitz,  171  Mo.  530;  Miles 
v.  Chicago,  etc.,  R.  Co.,  76  Mo.  App.  484  ;  Bag- 
nell  v.  Chemical  Bank,  76  Mo.  App.  121. 

Montana.  —  State  v.  Brooks,  23  Mont.  146. 

Nebraska.  —  Green  v.  Morse,  5-  Neb.  391.  73 
Am.  St.  Rep.  518  ;  Bourke  v.  Falck,  52  Neb.  768. 

Nevada.  —  Kennedy  v.  Kennedy,  27  New  152. 

New  York.  —  Kelly  v.  Theiss,  65  N.  Y.  App. 
Div.  146  ;  Matter  of  Dittman,  65  N.  Y.  App. 
Div.  343  ;  Rutherford  v.  Krause,  45  N.  Y.  App. 
Div.  172;  Walton  v.  Chesebrough,  39  N.  Y. 
App.  Div.  665  ;  Lieberman  v.  Third  Ave.  R.  Co., 
(Supm.  Ct.  App.  T.)  25  Misc.  (N.  Y.)  704. 

North  Carolina.  —  Holt  v.  Johnson,  129  N. 
Car.  138. 

Ohio. — -Pennsylvania  Co.  v.  Files,  65  Ohio 
St.  403. 

Oregon.  —  State  v.  Morse,  35  Oregon  462. 

Pennsylvania.  —  Frazer  v.  Linton,  183  Pa.  St. 
186  ;  Com.  v.  Shoener,  25  Pa.  Super.  Ct.  526  ; 
Jacoby  v.  North  British,  etc.,  Ins.  Co.,  10  Pa. 
Super.  Ct.  366. 

Rhode  Island.  —  Providence  County  Sav. 
Bank  v.  Hughes,  26  R.  I.  73. 

South  Dakota.  —  Tenney  v.  Rapid  City,  17  S. 
Dak.  283  ;  Reagan  v.  McKibben,  11  S.  Dak.  270. 

Tennessee.  —  Kolb  v.  Knoxville,  11 1  Tenn. 
311. 

Texas.  —  Jones  v.  State,  (Tex.  Crim.  1904) 
83  S.  W.  Rep.  198;  Vicars  v.  Gulf,  etc.,  R.  Co.. 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  286;  Click 
v.  State,  (Tex.  Crim.  1902)  66  S.  W.  Rep.  1104; 
Kershner  v.  Latimer,  (Tex.  Civ.  App.  1901)  64 
S.  W.  Rep.  237  ;  Renfro  v.  State.  42  Tex.  Crim. 
393;  Porter  v.  State,  (Tex.  Crim.  1899)  50  S. 
W.  Rep.  380  ;  Siebert  v.  Lott,  20  Tex.  Civ.  App. 
191  ;  Andrews  v.  Bonham,  19  Tex.  Civ.  App. 
179. 

Utah.  —  State  V.  Carrington,  15  Utah  480. 

Washington.  —  McNicol  v.  Collins,  30  Wash. 
3r8.  See  also  Callihan  v.  Washington  Water 
Power  Co.,  27  Wash.  154,  91  Am.  St.  Rep.  829. 

Wisconsin. — ■  Kath  v.  Wisconsin  Cent.  R.  Co., 
121  Wis.  503;  Buel  v.  State,  104  Wis.  132. 
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312.    See  note  r. 

Declarations  of  Persons  Not  Parties  to  Suit.  —  See  note  2. 


See  also  the  titles  Admissions  675.  3,  par. 
Self -serving  Declarations :  Declarations  (in 
Evidence)  5.  2. 

Declarations  in  Support  of  Title.  —  Couch  v. 
Couch,  141  Ala.  361  ;  Rowe  v.  Hibernia  Sav., 
etc.,  Soc,  134  Cal.  403  ;  Dozier  v.  McWhorter, 
117  Ga.  786;  Skidmore  v.  Smith,  (Ky.  1905)  84 
S.  W.  Rep.  1 1 63;  Enneking  v.  Woebkenberg,  88 
Minn.  259  ;  Kansas  City,  etc.,  R.  Co.  v.  Smith, 
156  Mo.  608;  Ratliff  v.  Ratliff,  131  N.  Car.  425; 
Lumm  v.  Howells,  27  Utah  80. 

Self-serving  Declarations  by  Agents.  —  Lehman 
v.  Shiver,  129  Ala.  318;  Illinois  Cent.  R.  Co.  v. 
Winslow,  (Ky.  1905)  84  S.  W.  Rep.  1 1 75  ;  Hutch- 
inson v.  Nay,  183  Mass.  355 ;  Supreme  Tent 
etc.,  v.  Port  Huron  Sav.  Bank,  (Mich.  1904)  100 
N.  W.  Rep.  898  ;  Redmon  v.  Metropolitan  St.  R. 
Co.,  185  Mo.  1,  105  Am.  St.  Rep.  558  ;  Simmon 
v.  Bloomingdale,  (N.  Y.  City  Ct.  Gen.  T.)  30 
Misc.  (N.  Y.)  847;  Houston,  etc.,  R.  Co.  v. 
Laforge,  (Tex.  Civ.  App.  1905)  84  S.  W.  Rep. 
1072. 

Self-serving  Declarations  Made  on  Behalf  of  a 
County  by  Its  Officers  are  inadmissible.  Lake 
County  v.  Keene  Five-Cents  Sav.  Bank,  (C.  C. 
A.)  108  Fed.  Rep.  505. 

A  Self-serving  Act  cannot  be  proved  by  a  party 
in  his  own  favor.  Latimer  v.  Burrows,  163  N. 
Y.  7;  State  v.  Strong,  153  Mo.  548;  Mechanics 
Bank  v.  Woodward,  73  Conn.  470. 

Exception.  —  The  Result  of  a  Search  for  the 
Whereabouts  of  a  Person,  where  the  duty  of  mak- 
ing it  devolves  upon  the  party,  is  admissible  in 
evidence.  Wiley  v.  Shivel,  (Tex.  Civ.  App. 
1905)  84  S.  W.  Rep.  1 100. 

312.  1.  /Etna  Ins-.  Co.  v.  Eastman,  (Tex. 
Civ.  App.  1904)  80  S.  W.  Rep.  255. 

2.  Declarations  by  Third  Persons  —  United 
States.  —  Hastings  Lumber  Co.  v.  Garland,  (C. 
C.  A.)  115  Fed.  Rep.  15  ;  Kansas  City  Star  Co. 
v.  Carlisle,  (C.  C.  A.)  108  Fed.  Rep.  344;  Ne- 
vada Co.  v.  Farnsworth,  (C.  C.  A.)  102  Fed. 
Rep.  573- 

Alabama.  —  Webb  v..  State,  135  Ala.  36; 
Curtis  v.  Parker,  136  Ala.  217;  Butler  v.  Butler, 
133  Ala.  377;  Carwile  v.  Carwile,  131  Ala.  603; 
Southern  Iron  Works  -•.  Central  of  Georgia  R. 
Co.,  131  Ala.  649;  Barrett  v.  Kelly,  131  Ala. 
378;  Laster  v.  Blackwell,  128  Ala.  143;  Lang- 
ford  v.  State,  130  Ala.  74;  Mobile  County  v. 
Sands,  127  Ala.  493  ;  American  Pig  Iron  Stor- 
age Warrant  Co.  v.  German,  126  Ala.  rg4  ;  Lett 
v.  State,  124  Ala.  64;  Childress  v.  State,  122 
Ala.  21  ;  Thompson  v.  State,  122  Ala.  12;  Lal- 
lande  v.  Brown,  121  Ala.  513;  Price  v.  State, 
117  Ala.  1 13. 

Arkansas.  —  Casteel  v.  State.  73  Ark.  152. 

California. —  Matter  of  McKenna,  143  Cal. 
580;  People  v.  Landis,  139  Cal.  426;  Matter  of 
Wickes,  139  Cal.  195  ;  Williams  v.  Long,  139 
tal.  186;  People  v.  Altmeyer,  135  Cal.' 80;  Peo- 
ple v.  Warren,  134  Cal.  202;  Borchard  v.  East- 
wood, 133  Cal.  xix,  65  Pac.  Rep.  1047;  Jenkin 
v.  Pacific  Mut.  L.  Ins.  Co.,  131  Cal.  121  ;  People 
v.  Winters,  125  Cal.  325;  People  v.  Hill,  r_>3 
Cal.  571  ;  Lewis  v.  Burns,  122  Cal.  358;  Matter 
of  More,  121  Cal.  609. 

Colorado.  —  Kaufman  t.  Burchinell,  15  Colo. 
App.  520  ;  Howard  v.  People,  27  Colo.  396. 


Connecticut.  —  State  v.  Kelly,  77  Conn.  266; 
Leonard  v.  Mallory,  73  Conn.  433  ;  State  v. 
Yanz,  74  Conn.  177,  92  Am.  St.  Rep.  205; 
Hamilton  Smith,  74  Conn.  374;  Standard 
Cement  Co.  v.  Windham  Nat.  Bank,  71  Conn. 
668. 

Florida.  —  Mizell  v.  Travelers'  Ins.  Co.,  44 
Fla.  799:  Kirby  v.  State,  44  Fla.  81. 

Georgia.  —  Simmons  v.  State,  115  Ga.  574; 
Heard  v.  Shedden,  113  Ga.  162;  Harris  v. 
Little  Rock  Bank,  107  Ga.  407  ;  Daniel  v.  Han- 
nah, 106  Ga.  91. 

Idaho. — •  Kier  V.  Hill,  8  Idaho  ill. 

Illinois. —  Spohr  v.  Chicago,  206  111.  441; 
Treat  v.  Merchants'  L.  Assoc.,  198  111.  431,  re- 
versing 98  111.  App.  59;  Scott  v.  Scott,  191  III. 
628:  Howard  v.  People,  185  111.  552;  Helbig  v. 
Citizens'  Ins.  Co.,  108  111.  App.  624;  Harmison 
v.  Fleming,  105  111.  App.  43  ;  Chicago  v.  Wau- 
kesha Imperial  Spring  Brewing  Co.,  97  111.  App. 
583  ;  Bishop  v.  Bishop,  95  111.  App.  53. 

Indiana.  —  George  v.  Hurst,  31  Ind.  App. 
660  ;  Ellis  v.  Baird,  31  Ind.  App.  295  ;  Turner  v. 
Gonzales,  3  Indian  Ter.  649  ;  Kellner  v.  Phillips, 
29  Ind.  App.  100  ;  Treschman  v.  Treschman,  28 
Ind.  App.  206;  Morell  v.  Morell,  157  Ind.  179; 
Green  v.  State,  154  Ind.  655. 

Iowa.  —  Schaefer  v.  Anchor  Mut.  F.  Ins.  Co., 
(Iowa  1904)  100  N.  W.  Rep.  857;  Fischer  v. 
Johnson,  106  Iowa  181  ;  Stoltenberg  v.  Con- 
tinental Ins.  Co.,  106  Iowa  565,  68  Am.  St.  Rep. 
323- 

Kansas.  — ■  McGuirk  v.  Johnson,  63  Kan.  884, 
65  Pac.  Rep.  654;  Miller  v.  McDowell,  63  Kan. 
75  ;  State  v.  Hewes,  60  Kan.  765  ;  Crawford  v. 
Crawford,  60  Kan.  126. 

Kentucky.  —  Alexander  v.  Harrodsburg  First 
Nat.  Bank,  114  Ky.  683;  Louisville,  etc.,  R.  Co. 
v.  Smith,  (Ky.  1905)  84  S.  W.  Rep.  755  ; 
Powers  V.  Com.,  114  Ky.  237,  276;  Howard  v. 
Com.,  110  Ky.  356:  Powers  v.  Com.,  110  Ky. 
386;  Utterback  v.  Com.,  (Ky.  1900)  59  S.  W. 
Rep.  515;  Louisville,  etc.,  R.  Co.  v.  Idleman, 
(Ky.  1900)  57  S.  W.  Rep.  237;  Franklin  v. 
Com.,  105  Ky.  237;  Gish  v.  Nolen,  (Ky.  1898) 
47  S.  W.  Rep.  757- 

Louisiana.  —  State  v.  Mitchell,  107  La.  618; 
State  v.  Jackson,  106  La.  413;  State  v.  Buford, 
52  La.  Ann.  539  ;  State  v.  Ducre,  50  La.  Ann. 
1336;  New  Orleans  v.  Manfre,  111  La.  927. 

Maine.  —  Smith  v.  Lawrence,  98  Me.  92; 
Rich  v.  Hayes,  97  Me.  293. 

Maryland. —  Black  v.  Westminster  First  Nat. 
Bank,  96  Md.  399. 

Massachusetts. — -Com.  v.  Nelson,  180  Mass. 
83;  Com.  v.  Storti,  177  Mass.  339. 

Michigan. —  Roberts  v.  Bidwell,  136  Mich. 
191:  Culver  v.  Smith,  131  Mich.  359;  Baum- 
gardner  v.  Henry,  131  Mich.  240;  People  v. 
Beech,  129  Mich.  622;  Derham  v.  Derham,  125 
Mich.  109;  Henrich  v.  Saier,  124  Mich.  86; 
Olin  v.  Henderson,  120  Mich.  149 ;  Gore  v. 
Canada  L.  Assur.  Co.,  119  Mich.  136. 

Minnesota.  —  Lloyd  v.  Simons,  90  Minn.  237  ; 
Whitney  v.  Wagener,  84  Minn.  211,  87  Am.  St. 
Rep.  351;  Bathke  v.  Krassin,  82  Minn.  226; 
Church  v.  Church  Ccmentico  Co..  75  Minn. 
85- 

Mississippi.  —  Williams   v.    State,    79  Miss. 
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555 ;  State  v.  Spengler,  (Miss.  1898)  23  So. 
Rep.  33- 

Missouri.  —  Knapp  v.  Hanley,  108  Mo.  App. 
353  :  Allen  v.  St.  Louis  Transit  Co.,  183  Mo. 
41;  ;  State  v.  Faulkner,  175  Mo.  546;  Strode  v. 
Meyer  Bros.  Drug  Co.,  101  Mo.  App.  627;  State 
V.  Terry,  172  Mo.  213;  State  v.  Yandle,  166 
Mo.  589;  Kice  v.  St.  Louis,  165  Mo.  636;  State 
V.  Levy,  90  Mo.  App.  643. 

Montana.  —  Reynolds  v.  Fitzpatrick,  28  Mont. 
170:  Farleigh  v.  Kelley,  28  Mont.  421  ;  State  v. 
Welch.  22  Mont.  92. 

Nebraska.  —  Mays  v.  State,  (Neb.  1904)  101 
N.  \V.  Rep.  979;  Stewart  v.  James,  (Neb.  1901) 
95  N.  W.  Rep.  778. 

A  ew  Hampshire. —  Elwell  v.  Roper,  72  N.  H. 
585- 

New  Jersey.  —  Arata  v.  Sullivan,  63  N.  J.  L. 

46. 

Neiv  York.  —  Gates  v.  Bowers,  169  N.  Y.  14, 
88  Am.  St.  Rep.  530,  reversing  41  N.  Y.  App. 
Div.  612;  People  v.  Molineux,  168  N.  Y.  264; 
Morris  v.  New  York  City  R.  Co.,  (Supm.  Ct. 
App.  T.)  91  N.  Y.  Supp.  16;  Carpenter  v.  New 
York  Evening  Journal  Pub.  Co.,  96  N.  Y.  App. 
Div.  376  ;  Copp  v.  Gabler,  95  N.  Y.  App.  Div. 
164;  Piatt  v.  Hollands,  85  N.  Y.  App.  Div.  231  ; 
Woarms  v.  Becker,  84  N.  Y.  App.  Div.  491  ; 
Kramer  v.  Kramer,  80  N.  Y.  App.  Div.  20 ; 
Lehr  v.  Jones,  74  N.  Y.  App.  Div.  54  ;  Francis 
v.  Campbell,  68  N.  Y.  App.  Div.  287  ;  Storm  v. 
McGrover,  70  N.  Y.  App.  Div.  33,  appeal  dis- 
missed 174  N.  Y.  525;  Billings  v.  Albright,  66 
N.  Y.  App.  Div.  239  ;  Abrams  v.  Braunstein,  64 
1'.  App.  Div.  538;  Shidlovsky  v.  Gorman,  51 
X.  V.  App.  Div.  253  ;  Rothchild  v.  Schwarz, 
(Supm.  Ct.  App.  T.)  28  Misc.  (N.  Y.)  521; 
Wallace  v.  Syracuse  Rapid  Transit  R.  Co.,  42 
N.  Y.  App.  Div.  536  ;  Lecour  v.  Importers,  etc., 
Nat.  Bank,  38  N.  Y.  App.  Div.  384  ;  Woods  v. 
P-jffalo  R.  Co.,  35  N.  Y.  App.  Div.  203  ;  Hub- 
bard v.  Brown,  35  N.  Y.  App.  Div.  254. 

.sorth  Carolina.  —  Westfeldt  v.  Adams,  135 
N.  Car.  591  ;  Newberry  v.  Norfolk,  etc.,  R.  Co., 
133  N.  Car.  45  ;  Cogdell  v.  Wilmington,  etc.,  R. 
Co.,  130  N.  Car.  313;  Perkins  v.  Thompson,  123 
N.  Car.  175. 

Oregon.  —  Noblitt  v.  Durbin,  41  Oregon  555. 

Pennsylvania.  —  Callendar  v.  Kelly,  190  Pa. 
St.  455;  Wheeler  v.  Ahlers,  189  Pa.  St.  138; 
Shoemaker  v.  Wood,  9  Kulp  (Pa.)  436. 

Rhode  Island.  —  State  v.  Epstein,  25  R.  I. 
131  :  Rhode  Island  Hospital  Trust  Co.  v.  Thorn- 
dike,  24  R.  I.  105. 

South  Carolina.  — -  Oliver  v.  Columbia,  etc., 
R.  Co.,  65  S.  Car.  1  ;  Earle  v.  Poat,  63  S.  Car. 
430:  Perry  v.  Jefferies,  61  S.  Car.  292. 

South  Dakota.  —  Catlett  v.  Stokes,  15  S. 
Dak.  635. 

Tennessee.  —  Low  v.  State,  108  Tenn.  127; 
Jones  v.  Galbraith,  (Tenn.  Ch.  1900)  59  S.  W. 
Rep.  350. 

T exas.  —  Mahon  v.  Barnett,  (Tex.  Civ.  App. 
7897)  45  S.  W.  Rep.  24;  Newton  v.  Alexander, 
Tex.  Civ.  App.  1897)  44  S.  W.  Rep.  416:  Mc- 
Cullough  v.  State,  (Tex.  Crim.  1898)  44  S.  W. 
Rep.  517:  Womble  v.  State,  39  Tex.  Crim.  24; 
Tippens  v.  State,  (Tex.  Crim.  1898)  43  S.  W. 
Rep.  1000  ;  Western  Union  Tel.  Co.  v.  Wofford, 
(Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  119; 
Woodard  v.  State,  (Tex.  Crim.  1899)  51  S.  W. 
Rep.  1 122;  Sparks  v.  State,  (Tex.  Crim.  1899) 


51  S.  W.  Rep.  1 120;  Bruce  v.  State,  41  Tex. 
Crim.  27  ;  Chowning  v.  State,  41  Tex.  Crim.  81  ; 
Skelton  v.  State,  (Tex.  Crim.  1899)  51  S.  W. 
Rep.  943;  Luttrell  v.  State,  40  Tex.  Crim.  651  ; 
Wilson  v.  State,  41  Tex.  Crim.  115;  Clay  v. 
State,  40  Tex.  Crim.  556;  Merritt  v.  State,  40 
Tex.  Crim.  359;  Davis  v.  Beall,  21  Tex.  Civ. 
App.  183;  James  v.  State,  40  Tex.  Crim.  190; 
Halff  v.  Goldfrank,  (Tex.  Civ.  App.  1899)  49 
S.  W.  Rep.  1095  ;  Western  Union  Tel.  Co.  v. 
Sweetman,  19  Tex.  Civ.  App.  435;  Wash  v. 
State,  (Tex.  Crim.  1898)  47  S.  W.  Rep.  469; 
Woods  v.  State,  (Tex.  Crim.  1900)  60  S.  W. 
Rep.  244 ;  Johnson  v.  State,  42  Tex.  Crim. 
298  ;  Sweat  v.  State,  (Tex.  Crim.  1900)  59  S. 
W.  Rep.  265  ;  Johnson  v.  Hamby,  24  Tex.  Civ. 
App.  398  ;  Ex  p.  Kennedy,  (Tex.  Crim.  1900)  57 
S.  W.  Rep.  648  ;  Newton  v.  State,  41  Tex.  Crim. 
610;  Western  Union  Tel.  Co.  v.  Burgess,  (Tex. 
Civ.  App.  1900)  56  S.  W.  Rep.  237  ;  Merchants' 
Ins.  Co.  v.  Nowlin,  (Tex.  Civ.  App.  1900)  56 
S.  W.  Rep.  198  ;  Johnson  v.  State,  (Tex.  Crim. 
1900)  55  S.  W.  Rep.  576;  McLane  v.  Maurer, 
28  Tex.  Civ.  App.  75  ;  Millard  v.  State,  (Tex. 
Crim.  1901)  66  S.  W.  Rep.  300;  Corley  v.  State, 
(Tex.  Crim.  1901)  66  S.  W.  Rep.  453;  Mercer 
v.  State,  (Tex.  Crim.  1902)  66  S.  W.  Rep.  555  ; 
Bass  v.  State,  (Tex.  Crim.  1901)  65  S.  W.  Rep. 
919;  Guinn  v.  State,  (Tex.  Crim.  1901)  65  S. 
W.  Rep.  376 ;  Faulkner  v.  State,  43  Tex. 
Crim.  311;  Ezell  v.  State,  (Tex.  Crim.  1901) 
65  S.  W.  Rep.  370  ;  Wooley  v.  State,  (Tex. 
Crim.  1901)  64  S.  W.  Rep.  1054;  Adams  v. 
State,  (Tex.  Crim.  1901)  64  S.  W.  Rep.  1055  ; 
Walker  v.  State,  (Tex.  Crim.  1901)  64  S.  W. 
Rep.  1052  ;  Nelson  v.  State,  (Tex.  Crim.  1900) 
58  S.  W.  Rep.  107;  Halliday  v.  Lambright,  29 
Tex.  Civ.  App.  226  ;  Morton  v.  State,  43  Tex. 
Crim.  533  ;  Wells  v.  State,  43  Tex.  Crim.  451  ; 
Steed  v.  State,  43  Tex.  Crim.  567 ;  Navasota 
First  Nat.  Bank  v.  McGinty,  29  Tex.  Civ.  App. 
539 ;  McElroy  v.  Phink,  97  Tex.  147  ;  Lee  v. 
State,  44  Tex.  Crim.  354  :  Knowles  t'.  State, 
44  Tex.  Crim.  322;  Wells  Fargo  Express  Co.  v. 
Williams,  (Tex.  Civ.  App.  1902)  71  S.  W.  Rep. 
314;  Efird  v.  State,  44  Tex.  Crim.  447;  Donley 
v.  State,  44  Tex.  Crim.  428  ;  West  v.  State,  44 
Tex.  Crim.  417;  Martin  v.  State,  44  Tex.  Crim. 
279;  Gipson  v.  State,  (Tex.  Crim.  1903)  77  S. 
W.  Rep.  216;  Johnson  v.  State,  (Tex.  Crim. 
1903)  76  S.  W.  Rep.  925  ;  Ward  v.  Forrester, 
35  Tex.  Civ.  App.  319;  Gibson  v.  State,  (Tex. 
Crim.  1904)  83  S.  W.  Rep.  11 19;  Gray  v.  State, 
(Tex.  Crim.  1904)  83  S.  W.  Rep.  705  ;  Good- 
man v.  State,  (Tex.  Crim.  1904)  83  S.  W.  Rep. 
196;  Vauter  v.  State,  (Tex.  Crim.  1904)  83  S. 
W.  Rep.  186;  Holley  v.  State,  46  Tex.  Crim. 
324  ;  Bell  v.  Bates,  36  Tex.  Civ.  App.  233. 

Utah. — -Church  of  Jesus  Christ  v.  Watson, 
25  Utah  45  ;  Muldoon  v.  Brown,  21  Utah  121  ; 
Jensen  v.  McCormick,  20  Utah,  355  ;  Van  Pelt 
v.  Park,  18  Utah  141  ;  Murray  v.  Salt  Lake  City 
R.  Co.,  16  Utah  356. 

Virginia.  —  O'Boyle  v.  Com.,  100  Va.  785,  3 
Va.  Sup.  Ct.  608. 

Washington.  —  Spokane,  etc.,  Lumber  Co.  V. 
Boyd,  28  Wash.  90 ;  Harris  v.  Halverson,  23 
Wash.  779;  Gregory  v.  Loose,  19  Wash.  599; 
State  v.  Hunter,  18  Wash.  670. 

Wisconsin.  —  New  Home  Sewing  Mach.  Co. 
v.  Simon,  113  Wis.  267;  Hildebrand  7'.  Carroll, 
106  Wis.  324,  80  Am.  St.  Rep.  29;  Selleck  v. 
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314.  2.  Effect  of  Death  of  Declarant.  —  See  note  i. 

315.  5.  Evidence  Admitted  as  Not  Being  Hearsay  —  a.  Statements  of 

Third  Persons  Viewed  as  Facts  in  Controversy  —  commercial  Reports  »» 

to  Market  Prices.  —  See  note  I. 

b.  Declarations  as  to  Bodily  or  Mental  Feelings.  —  See 

note  2. 

6.  Relaxation  of  General  Rule  —  b.  Declarations  as  to  Pedi- 
gree. —  See  note  8. 


317.    HEDGE.  —  See  note  2. 

Janesville,  104  Wis.  570,  76  Am.  St.  Rep.  892; 
O'Toole  v.  State,  105  Wis.  18. 

Statements  as  to  Sanity  or  Insanity.  —  Kimbrell 
v.  State,  130  Ala.  40;  Clarke  v.  Irwin,  63  Neb. 
539- 

Evidence  of  Motive  or  Intention.  —  But  the 

rule  is  otherwise  where  the  act  forms  part  of 
the  res  gesta.  Hood  v.  Gibson,  8  Kan.  App. 
588. 

Statements  of  Physician.  —  Kelly  v.  Moore,  22 
App.  Cas.  (D.  C.)  9,  affirmed  196  U.  S.  38; 
Missouri,  etc.,  R.  Co.  v.  Criswell,  34  Tex.  Civ. 
App.  278. 

A  Person  Who  Can  Neither  Read  nor  Write.  — 

Mclntyre  v.  White,  124  Ala.  177. 

Recital  of  the  Contents  of  medical  works  or  the 
substance  thereof  is  hearsay  and  inadmissible. 
Baily  v.  Kreutzmann,  141  Cal.  519;  Scott  v. 
Astoria  R.  Co.,  43  Oregon  26,  99  Am.  St.  Rep. 
710. 

Declarations  of  a  Servant  are  hearsay  and  in- 
admissible against  his  master,  unless  made  in 
pursuance  of  a  special  authority.  King  v.  At- 
lantic City  Gas,  etc.,  Co.,  70  N.  J.  L.  679 ; 
Huebner  v.  Erie  R.  Co.,  69  N.  J.  L.  327. 

314.  1.  Effect  of  Death  of  Declarant  —  Cali- 
fornia.—  People  v.  Landis,  139  Cal.  426;  Ru- 
lofson  v.  Billings,  140  Cal.  452. 

Connecticut.  —  Hammond  v.  Hammond 
Buckle  Co.,  72  Conn.  130;  Baxter  v.  Camp.  71 
Conn.  245,  71  Am.  St.  Rep.  169;  Brown  v.  But- 
ler, 71  Conn.  576. 

Indiana.  —  Morell  v.  Morell,  157  Ind.  179; 
Foster  v.  Honan,  22  Ind.  App.  252. 

Iowa.  —  Allbright  v.  Hannah,  103  Iowa  98. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Logan,  65 
Kan.  748. 

Kentucky.  —  New  York  L.  Ins.  Co.  v.  John- 
son, (Ky.  1903)  72  S.  W.  Rep.  762;  Parker  v. 
Com.,  (Ky.  1899)  51  S.  W.  Rep.  573. 

Louisiana. —  State  v.  Robinson,  51  La.  Ann. 
694. 

Maryland.  —  Duvall  v.  Hambleton,  98  Md.  12  ; 
Jacob  Tome  Institute  v.  Davis,  87  Md.  591. 

Michigan.  —  Rose  v.  Lockerby,  116  Mich.  277. 

Missouri.  —  State  v.  Pyscher,  179  Mo.  140; 
State  v.  Terry,  172  Mo.  213;  Obuchon  v.  Boyd, 
92  .Mo.  App.  412;  Bosard  v.  Powell,  79  Mo. 
App.  184. 

Montana. — -State  v.  Shafer,  22  Mont.  17. 

New  York.  —  Griffin  v.  Train,  90  N.  Y.  App. 
Div.  16;  Morgan  v.  Warner,  45  N.  Y.  App.  Div. 
424,  affirmed  162  N.  Y.  612. 


North  Carolina.  —  Batts  v.  Staton,  123  N. 
Car.  45. 

South  Carolina.  —  State  v.  Allen,  56  S.  Car. 
49S- 

Texas.  —  International,  etc.,  R.  Co.  v.  Boy- 
kin,  32  Tex.  Civ.  App.  72  ;  Morgan  v.  Butler,  23 
Tex.  Civ.  App.  470 ;  Johnson  v.  State,  (Tex. 
Crim.  1900)  55  S.  W.  Rep.  576  ;  Turner  v.  Sea- 
lock,  21  Tex.  Civ.  App.  594;  Long  v.  Moore,  19 
Tex.  Civ.  App.  363  ;  Anglin  v.  Barlow,  (Tex. 
Civ.  App.  1898)  45  S.  W.  Rep.  827. 

Virginia.  —  Bowles  v.  Com.,  103  Va.  816. 

315.  1.  Admissibility  of  Commercial  Reports 
as  to  Market  Prices.  —  Betts  v.  Southern  Cali- 
fornia Fruit  Exch.,  144  Cal.  402;  Chicago,  etc., 
R.  Co.  v.  Halsell,  (Tex.  Civ.  App.  1904)  81  S. 
W.  Rep.  1241  ;  St.  Louis  Southwestern  R.  Co.  v. 
Barnes,  (Tex.  Civ.  App.  1903)  72  S.  W.  Rep. 
1 04 1. 

Accounts  of  Sales  sent  to  a  shipper  by  his  com- 
mission mercnants  are  not  admissible  to  show 
the  value  of  stock  in  the  market.  Norfolk, 
etc.,  R.  Co.  v.  Reeves,  97  Va.  284. 

2.  Declarations  as  to  Bodily  or  Mental  Feeling. 
— ■  Jacobi  v.  State,  133  Ala.  1  ;  Postal  Tel.  Cable 
Co.  v.  Jones,  133  Ala.  217;  Rogers  v.  Manhattan 
L.  Ins.  Co.,  138  Cal.  285  ;  Indiana  R.  Co.  ?>. 
Maurer,  160  Ind.  25,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  315;  Louisville,  etc., 
R.  Co.  v.  Miller,  141  Ind.  533. 

8.  Admissibility  of  Declarations  as  to  Pedigree 
—  Alabama.  —  Boyett  v.  State,  130  Ala.  77,  89 
Am.  St.  Rep.  19  ;  Locklayer  v.  Locklayer,  139 
Ala.  354. 

California.  —  Matter  of  Heaton,  135  Cal.  385  ; 
Russell  v.  Langford,  135  Cal.  356. 

Georgia.  —  Malone  v.  Adams,  113  Ga.  791,  84 
Am.  St.  Rep.  259. 

Illinois. —  Chilvers  v.  Race,  196  111.  71. 

Iowa.  —  Alston  v.  Alston,  114  Iowa  29. 

Kentucky.  —  Mann  v.  Cavanaugh,  1 10  Ky.  776. 

Nebraska.  —  Grand  Lodge,  etc.,  v.  Bartes, 
(Neb.  1904)  98  N.  W.  Rep.  715. 

New  York.  —  Washington  v.  Savings  Bank, 
171  N.  Y.  166,  89  Am.  St.  Rep.  800. 

Texas.  —  Sheppard  v.  Avery,  28  Tex.  Civ. 
App.  479;  Summerhill  v.  Darrow,  94  Tex.  71. 

Such  Declarations  Must  Have  Been  Made  Ante 
Litem  Motam. —  Nehring  v.  McMurrian,  94  Tex. 
45- 

317.  2.  Hedging  —  Produce  Exchange  Trans- 
actions. —  See  Board  of  Trade  v.  O'Dell  Com- 
mission Co.,  115  Fed.  Rep.  585. 
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HEIR,  HEIRS,  AND  THE  LIKE. 

By  H.  N.  Eldridge. 

I.  Definition  in  General.  —  See  note  i. 
In  the  Civil  Law.  —  See  note  I. 

II.  Technical  Sense  —  Word  of  Limitation.  —  See  note  2. 

Who  Shall  Take  and  the  Manner  of  Taking.  —  See  note  3. 
Time.  —  See  note  4. 

III.  Heirs  in  the  Sense  of  Heirs  of  the  Body  or  Issue.  —  See 

IV.  Word  of  Purchase  —  Children.  —  See  note  2. 

Children,  Grandchildren,  Issue.  —  See  note  I. 


318. 
319. 
320. 
324. 

333. 

note  1. 

324. 

31  §.  1.  Common-law  Definition. —  Tingier  v. 
Chamberlin,  71  Conn.  466;  Butterfield  v.  Saw- 
yer, 187  111.  598,  79  Am.  St.  Rep.  246;  Hoover 
v.  Smith,  96  Md.  393  ;  Clarkson  v.  Hatton,  143 
Mo.  58;  Rozier  v.  Graham,  146  Mo.  352;  Howell 
v.  Gifford,  64  N.  J.  Eq.  180 ;  Armstrong  v. 
Galusha,  43  N.  Y.  App.  Div.  248  ;  In  re  Fergu- 
son, 28  Can.  Sup.  Ct.  38;  Allison  v.  Allison,  ior 
Va.  537  ;  In  re  Cowley,  120  Wis.  263.  See  also 
Sparks  v.  Wolff,  25  Ont.  App.  326,  29  Can.  Sup. 
Ct.  585. 

319.  1.  Civil  Law. —  Butterfield  v.  Sawyer, 
187  111.  598,  79  Am.  St.  Rep.  246. 

320.  2.  Technical  Sense  Presumed  —  Ala- 
bama.—  Findley  v.  Hill,  133  Ala.  229,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  320; 
Wilson  v.  Alston,  122  Ala.  630. 

California.  —  Hochstein  v.  Berghauser,  123 
Cal.  681. 

Illinois.  —  Hobbie  v.  Ogden,  178  111.  357; 
Akers  v.  Clark,  184  111.  136,  75  Am.  St.  Rep. 
152;  Davis  v.  Sturgeon,  198  111.  520. 

Indiana.  —  Chamberlain  v.  Runkle,  28  Ind. 
App.  599  ;  Lamb  v.  Medsker,  (Ind.  App.  1905) 
74  N.  E.  Rep.  1012;  Bonner  v.  Bonner,  28  Ind. 
App.  147. 

Kentucky.  —  Lane  v.  Lane,  106  Ky.  530;  Pep- 
per v.  Pepper,  115  Ky.  520;  Jabine  v.  Sawyer, 
(Ky.  1904)  78  S.  W.  Rep.  140;  Underwood  v. 
Magruder,  (Ky.  1905)  87  S.  W.  Rep.  1076. 

Massachusetts.  —  Gardiner  v.  Fay,  182  Mass. 
492- 

Mississippi.  —  Harkleroad  v.  Bass,  84  Miss. 
483- 

Missouri.  —  Roberts  v.  Crume,  173  Mo.  572. 
New  lersey.  —  Zabriskie  v.  Huyler,  62  N.  J. 
Eq.  697. 

New  York.  —  Matter  of  Hull,  (Surrogate  Ct.) 
30  Misc.  (N.  Y.)  281. 

North  Carolina.  —  Neal  v.  Nelson,  117  N. 
Car.  393,  S3  Am.  St.  Rep.  590  ;  Wool  v.  Fleet- 
wood, 136  N.  Car.  460. 

Ohio.  —  Brockschmidt  v.  Archer,  64  Ohio  St. 
502.  \ 

Pennsylvania.  —  Reimer  v.  Reimer,  ig2  Pa. 
St.  571,  73  Am.  St.  Rep.  833;  Bacon's  Estate, 
202  Pa.  St.  535. 

South  Carolina.  —  Bishop  v.  Tinsley,  64  S. 
Car.  180. 

W est  Virginia.  —  Baer  v.  Forbes,  48  W.  Va. 
208. 


322.  3.  Persons  Who  Take  and  Manner  of 

Taking.  —  Maclean  v.  Williams,  116  Ga.  257, 
quoting  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  322 ;  Hoover  v.  Smith,  96  Md.  395,  quot- 
ing 15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 

322. 

4.  Time  of  Ancestor's  Death.  — Walsh  v.  Mc- 
Cutcheon,  71  Conn.  283;  Connecticut  Trust,  etc., 
Co.  v.  Hollister,  74  Conn.  228  ;  Clark  "'.  Shawen, 
190  111.  47;  Hoover  v.  Smith,  96  Md.  395, 
quoting  15  Am.  and  Eng.  Encyc  of  Law  (2d 
ed.)  322;  Yocum  v.  Siler,  160  Mo.  281  ;  Arnot 
v.  Arnot,  75  N.  Y.  App.  Div.  234,  citing  15  Am. 
and  Eng.  Encyc  of  Law  (2d  ed.)  322  ;  In  re 
Mitchell,  74  Vt.  186;  Allison  v.  Allison,  101 
Va.  537.    See  also  In  re  Cowley,  120  Wis.  263. 

323.  1.  Heirs  in  the  Sense  of  Issue  or  Heirs 
of  the  Body. — Sain  v.  Baker,  128  N.  Car.  256; 
McMillan  v.  McMillan,  27  Ont.  App.  209. 

Heirs  in  the  Sense  of  Heirs  of  Body. — ■  Walsh  v. 
McCutcheon,  71  Conn.  283;  Johnson  v.  Bras- 
ington,  156  N.  Y.  181  ;  Snider  v.  Snider,  160  N. 
Y.  151  affirming  1 1  N.  Y.  App.  Div.  171. 

Heirs  in  Sense  of  Issue.  —  Gardiner  v.  Fay,  182 
Mass.  492  ;  Harkleroad  v.  Bass,  84  Miss.  483  ; 
Schwencke  v.  Haffner,  (Supm.  Ct.  Spec.  T.)  22 
Misc.  (N.  Y.)  293. 

2.  Heirs  a  Word  of  Purchase.  —  Wilson  v.  Als- 
ton, 122  Ala.  630  ;  Chamberlain  v.  Runkle,  28 
Ind.  App.  599  ;  Bonner  v.  Bonner,  28  Ind.  App. 
147;  Matter  of  Cramer,  170  N.  Y.  271;  Jones 
v.  Jones,  201  Pa.  St.  548  ;  Bishop  v.  Tinsley,  64 
S.  Car.  180. 

324.  1.  Heirs  in  the  Sense  of  Children  — 
Alabama.  —  Findley  v.  Hill,  133  Ala.  229,  citing 
15  Am.  and  Eng.  Encyc  of  Law  (2d  ed.)  324; 
Watson  v.  Williamson,  129  Ala.  362. 

Arkansas.  — ■  Wyrnan  v.  Johnson,  68  Ark.  369. 

Colorado.  —  Hindry  v.  Holt,  24  Colo.  464,  65 
Am.  St.  Rep.  235. 

Connecticut.  —  Walsh  v.  McCutcheon,  71 
Conn.  283. 

Illinois.  —  Fishback  v.  Joesting,  183  III.  463; 
Davis  v.  Sturgeon,  198  111.  520  ;  Bradsby  v.  Wal- 
lace, 202  111.  239. 

Indiana.  —  Lamb  V.  Medsker,  (Ind.  App. 
1905)  74  N.  E.  Rep.  1012. 

Kentucky.  —  Jabine  v.  Sawyer,  (Ky.  1904)  78 
S.  W.  Rep.  140;  Dulaney  v.  Dulaney,  (Ky. 
1904)  79  S.  W.  Rep.  195  ;  Cralle  v.  Jackson, 
(Ky.  1904)  81  S.  W.  Rep.  669. 
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326.  See  note  r. 

Deeds.  —  See  note  3. 

V.  Nemo  Est  Heres  Viventis.  —  See  notes  4,  5,6. 

327.  VI.  Personal  Property.  —  See  notes  1  2,  4. 

328.  See  note  1. 

329.  Mixed  Gift.  —  See  note  2. 

VII.  Husband  and  Wife.  —  See  note  4. 
331.   VIII.  Adopted  Children,  Representatives.  Bastards,  Etc.  —  See 
notes  1,  3,  4. 

333.  HELD.  —  See  note  2. 

334.  [HENCEFORTH.  —  See  note  3a.] 


Maryland.  —  Plummer  v.  Shepherd,  94  Md. 
466. 

Massachusetts.  —  Gardiner  v.  Fay,  182  Mass. 
492. 

Missouri.  —  Cross  v.  Hoch,  149  Mo.  325; 
Roberts  v.  Crume,  173  Mo.  572. 

New  York.  —  Johnson  v.  Brasington,  156  N. 
Y.  181  ;  Janda  v.  Bohemian  Roman  Catholic 
First  Cent.  Union,  71  N.  Y.  App.  Div.  150, 
afhryned  173  N.  Y.  617. 

North  Carolina.  —  Sain  v.  Baker,  128  N.  Car. 
256.    See  also  Lee  v.  Baird,  132  N.  Car.  755. 

Ohio.  —  Walker  v.  Walker,  1 1  Ohio  Cir.  Dec. 
291,  20  Ohio  Cir.  Ct.  409  ;  Mooney  v.  Purpus,  70 
Ohio  St.  57- 

South  Carolina.  —  See  Sease  v.  Sease,  64  S. 
Car.  216. 

Tennessee.  —  Hennegar  v.  Deadrick,  (Tenn. 
Ch.  1899)  54  S.  W.  Rep.  138. 

West  Virginia.  —  Baer  v.  Forbes,  48  W.  Va. 
208. 

326.  1.  Grandchildren.  — ■  Mooney  v.  Pur- 
pus, 70  Ohio  St.  57. 

3.  Deeds  —  Heir  as  Word  of  Purchase.  —  Shir- 
ley v.  Clark,  72  Ark.  539  ;  Davis  v.  Sturgeon, 
198  111.  520;  Lamb  v.  Medsker,  (Ind.  App.  1905) 
74  N.  E.  Rep.  1012  ;  Roberts  v.  Crume,  173  Mo. 
572  ;  Darrah  v.  Darrah,  202  Pa.  St.  492  ;  Henne- 
gar v.  Deadrick,  (Tenn.  Ch.  1899)  54  S.  W. 
Rep.  138.  See  also  Gardiner  v.  Fay,  182  Mass. 
492. 

4.  Nemo  Est  Haeres  Viventis.  —  Watson  v. 
Williamson,  129  Ala.  362;  Gardiner  v.  Fay, 
182  Mass.  492;  Mooney  v.  Purpus,  70  Ohio  St. 
57  ;  Baer  v.  Forbes,  48  W.  Va.  208. 

5.  Heirs  in  the  Sense  of  Heirs  Apparent  or  Pre- 
sumptive. —  Baer  v.  Forbes,  48  W.  Va.  208 

6.  Heirs  of  a  Living  Person  —  Heirs  Held  to 
Mean  Children. —  Watson  v.  Williamson,  129  Ala. 
362 ;  Shirley  v.  Clark,  72  Ark.  539 ;  Baer  v. 
Forbes,  48  W.  Va.  208. 

327.  1.  Not  Applicable  to  Personalty.  —  Hoch- 
stein  v.  Berghauser,  123  Cal.  687;  Cook  v. 
First  Universalist  Church,  23  R.  I.  62  ;  Allison 
v.  Allison,  101  Va.  537. 

2.  Personal  Property  —  Technical  Sense  Pre- 
sumed. —  Hindry  v.  Holt,  24  Colo.  464,  65  Am. 
St.  Rep.  235. 

4.  Personal  Property  —  Next  of  Kin.  —  Hale  v. 
Coffin,  114  Fed.  Rep.  567,  affirmed  (C.  C.  A.) 
120  Fed.  Rep.  470  ;  Miller  v.  Metcalf,  77  Conn. 
176;  Hoover  v.  Smith,  96  Md.  393;  Tuttle  v. 


Woolworth,  62  N.  J.  Eq.  532  ;  Fisk  v.  Fisk,  60 
N.  J.  Eq.  195  ;  Trenton  Trust,  etc.,  Co.  v. 
Donnelly,  65  N.  J.  Eq.  119;  Armstrong  v. 
Galusha,  43  N.  Y.  App.  Div.  248  ;  Matter  of 
Fidelity  Trust,  etc..  Co.,  57  N.  Y.  App.  Div. 
532;  Matter  of  Hull,  (Surrogate  Ct.)  30  Misc. 
(N.  Y.)  281  ;  Cook  v.  First  Universalist 
Church,  23  R.  I.  62,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  327.  See  also  Re 
Bromley,  83  L.  T.  N.  S.  315. 

32§.  1.  Heirs  in  the  Sense  of  Persons  Taking 
under  Statute  of  Distributions.  —  Matter  of  De- 
voe,  171  N.  Y.  281;  Cogan  v.  McCabe,  (Supm. 
Ct.  Spec.  T.)  23  Misc.  (N.  Y.)  739;  Lee  v. 
Baird,  132  N.  Car.  75s;  Cook  v.  First  Uni- 
versalist Church,  23  R.  I.  62,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  327;  Alli- 
son v.  Allison,  101  Va.  537  ;  Re  Wrigley,  32  Ont. 
108. 

329.  2.  Mixed  Property  —  Heirs  at  Law 
Held  to  Take. —  Allison  v.  Allison,  101  Va. 
537- 

4.  Heirs  Held  Not  to  Include  Widow.— Raleigh's 
Estate,  206  Pa.  St.  451;  Lesieur's  Estate,  205 
Pa.  St.  119. 

But  the  Word  "Heirs  "  or  "Descendants,"  Used 
in  the  Creation  of  a  Separate  Estate  for  a  Married 
Woman, will  not,  at  her  death,  exclude  the  mari- 
tal rights  of  the  husband  except  as  to  the 
child  ren.  Wood  v.  Reamer,  ( Ky.  1904)  82  S. 
W.  Rep.  572, 

331.  1.  Adopted  Child.—  Butterfield  v.  Saw- 
yer, 187  111.  598,  79  Am.  St.  Rep.  246. 

3.  Heirs  in  the  Sense  of  Legatees  and  Devisees. 

—  Hale  v.  Coffin,  114  Fed.  Rep.  567,  affirmed 
(C.  C.  A.)  120  Fed.  Rep.  470;  Taylor  v.  Per- 
kins, 72  N.  H.  349  ;  Shapleigh  v.  Shapleigh,  69 
N.  H.  577;  Matter  of  Hull,  (Surrogate  Ct.)  30 
Misc.  (N.  Y.)  281  ;  Sauerbier's  Estate,  202  Pa. 
St.  187;  Allan  v.  Evans,  30  Can.  Sup.  Ct.  416. 

4.  "  Heir  of  Blood  "  Held  to  Include  Illegitimate 
Child.  —  Hayden  v.  Barrett,  172  Mass.  472,  70 
Am.  St.  Rep.  295. 

333.  2.  Shares  of  Stock.  —  Flour  City  Nat. 
Bank  v.  Shire,  179  N.  Y.  587. 

Same  —  Held  in  Trust. —  Southern  Cold  Stor- 
age, etc.,  Co.  v.  Dechman,  (Tex.  Civ.  App.  1903) 
73  S.  W.  Rep.  545. 

Held  Open.  —  See  State  v.  McB.iin,  102  Wis. 
43i. 

334.  3n.  Henceforth  as  a  Word  of  Futurity. 

—  See  Piatt  v.  Albany  R.  Co.,  170  N.  Y.  115. 


395 


HERD  LAWS. 


II.  Laws  Forbidding  Removal  of  Live  Stock  Without  Owneb's 

Consent.  —  Sec  note  i. 


336. 
340. 


343. 


HEREAFTER      HERETOFORE.  —  See  note  3. 

HEREIN.  —  See  note  6. 

HEREINAFTER.  —  See  note  7. 

HIDE.  —  See  note  3. 

HIGH.  —  See  note  6. 

HIGHEST  BIDDER.  —  See  note  8. 

HIGH- WATER  MARK.  —  See  note  1. 


335.  1.  Under  the  Texas  Statute  the  grava- 
men of  the  offense  is  wilfully  driving  cattle  from 
their  accustomed  range,  and  in  the  absence  of 
such  intent  the  offense  is  not  committed.  Day 
v.  State,  (Tex.  Crim.  1904)  82  S.  W.  Rep.  657. 

Sufficiency  of  Evidence  of  Driving  Cattle  from 
Their  Accustomed  Range.  —  See  Newport  v. 
Mate,  (Tex.  Crim.  1903)  77  S.  W.  Rep.  224; 
Butcher  v.  State,  (Tex.  Crim.  1900)  56  S.  W. 
Rep.  923. 

336.  3.  Brewster  v.  People,  183  111.  143; 
State  v.  Harney,  168  Mo.  167;  Dumois  v.  New 
York,  (Supm.  Ct.  Tr.  T.)  37  Misc.  (N.  Y.)  614. 

339.  6.  Williams  v.  Iron  Belt  Bldg.,  etc., 
Assoc.,  131  N.  Car.  267. 

7.  Will.  —  Executors  hereinafter  named  in 
a  will  means  those  finally  named.  Shey's  Ap- 
peal, 73  Conn.  122. 

3-10.  3.  The  word  hide  in  a  statute  pro- 
viding for  the  inspection  and  tagging  of  hides 


has  no  application  to  pelts  or  skins  of  animals. 
Territory  v.  Denver,  etc.,  R.  Co.,  (N.  Mex. 
1904)  78  Pac.  Rep.  74. 

6.  In  Louisville,  etc.,  R.  Co.  v.  Tucker,  (Ky. 
1 901)  65  S.  W.  Rep.  454,  the  court  said: 
"  High  and  low  are  relative  terms.  A  thing  is 
said  to  be  high  or  low  when  compared  to  other 
things.  *  *  *  So  in  this  case  the  bridge  is 
high  or  low  according  to  the  height  of  cars  to 
pass  under  it." 

8.  Good  Faith. — Irving  Sav.  Inst.  v.  Robinson, 
(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  449. 

342.  1.  Tidal  Water.  —  Mobile  Transp.  Co. 
v.  Mobile,  128  Ala.  335. 

Rivers.  —  State  v.  District  Ct.,  83  Minn.  464 ; 
Dow  v.  Electric  Co.,  69  N.  H.  498. 

Ordinary  High-water  Mark.  —  Welch  v.  Brown- 
ing, 115  Iowa  690;  Dow  v.  Electric  Co.,  69  N. 
H.  498. 
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HIGHWAYS. 


By  R.  N.  Chaffee. 


350.    I.  What  Constitutes  a  Highway  —  1.  In  General.  —  See  notes 


i,  2,  3,  4,  7. 


351. 


notes  5,  7. 

352. 

notes  2,  3. 


Statutory  Use  of  Term.  — ■  See  note  1 . 
The  Term  "  Road."  —  See  note  3. 

2.  Characteristics  of  Highways  —  a.  User  by  Individuals. 


See 


b.  Cul  de  Sac  as  Highway.  —  See  note  8. 

II.  Classes  of  Highways  —  1.  City  Streets  and  Sidewalks.  —  See 


3.  State  Roads.  —  See  note  6. 
5.  Section-line  Roads.  —  See  note  8. 

353.  7.  Town  Ways.  —  See  note  2. 

III.  Evidence  as  to  Highway  Character.  —  See  note  4. 

IV.  Establishment  of  Highways  —  1.  General  Considerations,  — 
See  note  12. 

354.  3.  Necessity  or  Desirability  of  Highway  —  a.  In  General.  —  See 
notes  9,  1 2. 

355.  b.  Benefit  to  Individuals.  —  See  note  5. 


350.  1.  Definition. —  Liekens  v.  Staten  Isl- 
and Midland  R.  Co.,  64  N.  Y.  App.  Div.  329, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
350. 

2.  Turnpike  as  Highway.  —  See  dissenting 
opinion  in  People  v.  Selkirk,  180  N.  Y.  412, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
35°- 

3.  Railroad  as  Highway.  —  McClanahan  v. 
Vicksburg,  etc.,  R.  Co..  111  La.  781;  McLu'cas 
v.  St.  Joseph,  etc.,  R.  Co.,  67  Neb.  603. 

4.  River  as  Highway. —  Leverich  v.  Mobile, 
no  Fed.  Rep.  170;  Chapin  v.  Maine  Cent.  R. 
Co.,  97  Me.  151  ;  Brewster  v.  J.  &  J.  Rogers 
Co.,  169  N.  Y.  73;  Styles  v.  Victoria.  8  British 
Columbia  406. 

7.  Bridge  as  Highway.  — ■  Denver  v.  Baldasari, 
15  Colo.  App.  157;  Sachs  v.  Sioux  City,  109 
Iowa  224.  See  also  Ledbetter  v.  Clarksville, 
etc.,  Turnpike  Co.,  no  Tenn.  92. 

351.  1.  "  Highway  "  Used  in  Different  Senses 
In  Statute.  —  Chamberlain  V.  Iowa  Telephone 
Co.,  119  Iowa  621,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  350. 

3.  Term  "  Road."  — •  The  word  "  road  "  in  a 
popular  sense  includes  all  public  traveled  ways, 
whether  county  or  town  ways.  Clark  v.  Hull, 
184  Mass.  164. 

A  Winter  Road,  which  is  used  by  everybody  and 
is  open  to  the  public,  is  a  public  highway. 
Duchene  v.  Beauport,  23  Quebec  Super.  Ct.  80. 

5.  Must  Be  Open  to  Public  Use.  —  Megrath  v. 
Nickerson,  24  Wash.  235  ;  Styles  v.  Victoria,  8 
British  Columbia  406. 

7.  Use  by  One  Person  Only.  —  Galveston,  etc., 
R.  Co.  v.  Baudat,  21  Tex.  Civ.  App.  236. 

8.  Cul  de  Sac  as  Highway.  —  Chrisman  v. 
Omaha,  etc.,  R.,  etc.,  Co.,  125  Iowa  133,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  351  ; 


Dycher  v.  Weichselbaum,  9  Kan.  App.  360  ; 
Schuylkill  River  Road,  19  Pa.  Super.  Ct.  376  ; 
In  re  Roads  in  Lower  Merion  Tp.,  16  Montg. 
Co.  Rep.  (Pa.)  66;  Heninger  v.  Peery,  102  Va. 
896. 

352.  2.  City  Streets.  —  Sachs  v.  Sioux  City, 
109  Iowa  224  ;  Chamberlain  v.  Iowa  Telephone 
Co.,  119  Iowa  621  ;  Chrisman  v.  Omaha,  etc., 
R.  etc.,  Co.,  125  Iowa  133  ;  State  v.  Red  Lodge, 
30  Mont.  338;  Lord  v.  Gifford,  67  N.  J.  L. 
193  ;  Southern  Kansas  R.  Co.  v.  Oklahoma  City, 
12  Okla.  82. 

3.  Sidewalk  as  Highway.  —  Martinovich  v. 
Wooley,  128  Cal.  141  ;  Straub  v.  St.  Louis,  175 
Mo.  413. 

6.  State  Roads.  — ■  Houlton  7'.  Carpenter.  29 
Ind.  App.  646,  quoting  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  352. 

8.  Section-line  Roads. —  By  Comp.  Stat.  Neb. 
(1897),  c.  78,  §  46,  all  section  lines  are  declared 
to  be  public  roads,  and  the  county  board  may, 
whenever  the  public  good  requires  it,  open  such 
roads  to  travel.  Demary  v.  Carlson,  58  Neb. 
546. 

353.  2.  Town  Ways.  —  Clark  v.  Hull,  184 
Mass.  164. 

4.  Presumption  from  Use  and  Recognition.  — 

Madison  Tp.  v.  Scott,  9  Kan.  App.  871,  cit- 
ing 15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
353  :  Raht  v.  Southern  R.  Co.,  (Tenn.  Ch.  1897) 
50  S.  W.  Rep.  72. 

12.  Creation  by  Legislature.  —  Knowles  v. 
Knowles,  25  R.  T.  325. 

354.  9.  Public  Convenience.  —  Spaulding  v. 
Groton.  68  N.  H.  77. 

12.   Other   Considerations.  —  Angell  v.  Horn 
beck,  31  Ind.  App.  59;  In  re  Roads  in  Lower 
Merion  Tp.,  16  Montg.  Co.  Rep.  (Pa.)  66. 

355.  5.  Individual  Benefit  Not  Ground  for 
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355.  i .  Expenses  Involved.  —  See  note  6. 

356.  <•.  Terminus  of  Highway.  —  See  notes  2,  4,  6,  8. 
g.  Legislative  Question.  — See  note  11. 

3.17.  4.  Where  Highway  May  Be  Located  —  b.  Over  Navigable  Wa- 
ters. —  See  notes  3,  5. 

d.  On  Existing  Highway.  —  See  note  11. 
358.    <\  Across  Private  Property  — (2)  Buildings  and  Fixtures  — 

In  New  Jersey.  —  See  notes  7,  IO. 

3 .">{>.    6.  Application  for  Highway  —  a.  Necessity.  —  See  notes  7,  8,  10. 

b.  Qualifications  of  Applicants.  — See  note  11. 

300.  See  note  [. 

c.  Sufficiency  of  Application  —  (1)  In  General,  —  See  note  4. 

301.  (3)  Description  of  Proposed  Highway.  — See  notes  3,  4,  5. 
30£.    (4)  Sliowing  as  to  Qualifications  of  Applicants.  —  See  note  3. 
303.    (8)  Amendment  —  (a)  In  General.  —  See  note  8. 


Refusing  Highway.  —  Ileninger  v.  Peery,  102  Va. 

896. 

355.  6.  Expenses  of  Highway. —  A  township 

may  defeat  the  establishment  of  a  highway  by 
showing  that  the  cost  thereof  will  exceed  the 
benefit  that  the  public  will  derive  therefrom. 
Miller  v.  Oakwood  Tp.,  9  N.  Dak.  623. 

356.  2.  In  Pennsylvania.  —  See  In  re  Road 
in  Penn  Tp.,  24  Pa.  Co.  Ct.  526 ;  Schuylkill 
River  Road,  19  Pa.  Super.  Ct.  376. 

4.  At  Burial  Ground.  — ■  Road  in  Lower  Merion 
Tp.,  8  Pa.  Dist.  581. 

6.  At  State  Line.  —  Schuylkill  River  Road, 
19  Pa.  Super.  Ct.  376,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  356. 

8.  At  Town  Line.  —  Matter  of  Burdick, 
(County  Ct.)  27  Misc.  (N.  Y.)  298. 

Wholly  Within  Town.  — •  That  a  highway  is 
wholly  within  a  single  town  is  immaterial. 
Watertown  v.  Middlesex  County,  176  Mass.  22. 

11.  Discretion  of  Officers. — ■  San  Mateo  County 
v.  Coburn,  (Cal.  1900)  63  Pac.  Rep.  78;  Fohl  v. 
Common  Council,  80  Minn.  67 ;  State  v.  Su- 
perior Ct.,  29  Wash.  1. 

Discretion  Not  Controllable  by  Mandamus.  — 
Howe  v.  Rose,  35  Tex.  Civ.  App.  328. 

357.  3.  Navigable  Waters.  —  Chapin  v. 
Maine  Central  R.  Co.,  97  Me.  151. 

5.  Land  Above  High-water  Mark.  — •  A  highway 
may  be  laid  out  over  land  that  is  above  the 
mean  high-water  mark.  Hunt  v.  Com.,  183 
Mass.  307. 

11.  Pennsylvania  Decisions. — -In  re  Road  in 

Greene,  etc.,  Tp.,  21  Pa.  Super.  Ct.  418. 

358.  7.  New  Jersey  Statute  —  Dwelling  Houses. 

—  Uncompleted  buildings  not  furnished  with 
either  doors  or  windows,  and  not  occupied,  nor 
reasonably  capable  of  occupancy,  for  dwelling 
purposes,  are  not  dwelling  houses  within  the 
meaning  of  the  statute.  Whittingham  v.  Hop- 
kins, 70  N.  J.  L.  322. 

10.  If,  After  the  Road  Is  Laid  Out,  buildings  in 
the  course  of  construction  become  dwelling 
houses,  they  are  then  encroachments  upon  the 
road.    Whittingham  v.  Hopkins,  70  N.  J.  L.  322. 

359.  7.  Application.  —  Davern  v.  Decatur 
County,  34  Ind.  App.  44;  Bennett  v.  Hall,  184 
Mo.  407 ;  Spaulding  v.  Groton,  68  N.  H.  77 ; 
Megrath  v.  Nickerson,  24  Wash.  235  ;  Flint  v. 
Horsley,  25  Wash.  648. 

8.  Petition  for  Alteration  Insufficient.  —  State 
V.  Burgeson,  108  Wis.  174. 


Where  the  change  practically  amounts  to  a 
new  road,  a  petition  asking  for  an  alteration  of 
the  old  road  and  a  vacation  of  that  part  of  such 
road  rendered  useless,  is  insufficient.  Bacon  v. 
Noble,  11  Ohio  Cir.  Dec.  49,  20  Ohio  Cir.  Ct. 
281. 

10.  Application  Not  Required  by  Statute.  — 

Huggins  v.  Hurt,  23  Tex.  Civ.  App.  404. 

11.  Qualifications  of  Applicants.  —  Highway 
Com'rs  v.  Ellwood,  193  111.  304 ;  Thrall  v. 
Gosnell,  28  Ind.  App.  174;  Craft  v.  De  Soto 
County,  79  Miss.  618;  State  v.  Morgan,  79 
Miss.  659. 

360.  1.  Qualifications  of  Petitioners  Must  Be 
Shown  by  Record.  — ■  Craft  v.  De  Soto  County, 
79  Miss.  618;  State  v.  Morgan,  79  Miss.  659. 

4.  Two  Petitions  for  the  establishment  of  the 
same  road  may  be  presented  at  the  same  time 
and  may  be  treated  as  one  petition.  Gifford  v. 
Baker,  158  Ind.  339. 

361.  3.  Description.  —  In  re  Cornplanter 
Tp.  Road,  26  Pa.  Super.  Ct.  20. 

Illustration  of  Insufficient  Description.  —  A  pe- 
tition stating  that  the  beginning  of  the  road 
is  at  a  point  near  a  bridge  on  a  road  near  the 
house  of  S.,  the  bridge  being  250  yards  from  the 
house,  is  bad  for  uncertainty.  In  re  Road  in 
Warrington  Tp.,  8  Del.  Co.  Rep.  (Pa.)  79,  14 
York  Leg.  Rec.  (Pa.)  53. 

4.  Sufficient  if  Identification  Possible.  — 
Davern  v.  Decatur  County,  34  Ind.  App.  44 ; 
Nelson  v.  Yamhill  County,  41  Oregon  560;  In 
re  Cornplanter  Tp.  Road,  26  Pa.  Super.  Ct.  20  ; 
Chelan  County  v.  Navarre,  38  Wash.  684. 

The  description  must  be  sufficiently  definite 
so  that  a  surveyor  can  ascertain  the  location  of 
the  road.    Shell  v.  Poulson,  23  Wash.  535. 

5.  Description  of  Termini. —  Davern  v.  Decatur 
County,  34  Ind.  App.  44  ;  Sheehan  v.  Bath,  80 
Minn.  355  ;  Nelson  v.  Yamhill  County,  41  Ore- 
gon 560 ;  In  re  Road  in  Dunbar  Tp.,  12  Pa. 
Super.  Ct.  491  ;  Flint  v.  Horsley,  25  Wash.  648. 

Insufficient  as  to  Place  of  Beginning.  —  A  peti- 
tion for  a  road  to  commence  at  a  stake  on  the 
boundary  line  between  M.  and  C.  is  too  in- 
definite as  to  the  place  of  beginning.  In  re 
Mills,  (Del.  1904)  58  Atl.  Rep.  825. 

362.  3.  Need  Not  Recite  Qualifications  of 
Applicants.  —  Highway  Com'rs  v.  Ellwood,  193 
111.  304,  citing  15  Am.  and  Eng.  Encvc.  of  Law 
(2d  ed.)  362. 

363.  8.  Amendment,  —  Thrall  v.  Gosnell,  28 


Vol.  XV. 


HIGHWA  VS. 


363  377 


363.  (b)  Addition  or  Withdrawal  of  Names.  —  See  note  9. 

d.  Variance.  —  See  note  1 1. 

364.  See  note  1. 

The  Establishment  of  a  Part  of  the  Highway.  —  See  note  6. 

365.  7.  Notice  —  a.  Necessity  —  (1)  In  General.  —  See  notes  1,  4. 

366.  (2)  Waiver  of  Notice.  —  See  note  1. 

367.  b.  SUFFICIENCY  of  Notice  —  (2)  Formal  Requisites — Signature 

and  Seal.  —  See  note  1. 

368.  (6)  Description  of  Route.  —  See  note  2. 

369.  (8)  Personal  Notice  —  (b)  To  Owners  of  Land.  —  See  notes  3,  7. 
(c)  To  Occupants  of  Land.  —  See  note  IO. 

370.  c.  Proof  of  Notice  —  (i)  In  General.  —  See  note  7. 

371.  (3)  Return  of  Officers.  —  See  note  4. 

372.  8.  Commissioners  or  Viewers  —  c.  Order  for  View  —  (1)  De- 
scription of  Road.  —  See  note  6. 

374.  e.  Who  May  Act  —  (2)  Relationship  or  A ffinity.  —  See  notes  8,  9. 

375.  (4)  Freeholders.  —  See  note  2. 

(5)  Owners  of  Land  Affected.  —  See  note  5. 
377.   g.  Oath  to  Be  Taken  —  (1)  In  General.  —  See  note  4. 


Ind.  App.  174;  In  re  Upper  Mt.  Bethel  Road, 
7  Northam.  Co.  Rep.  (Pa.)  29. 

363.  9.  Addition  of  Names.  —  Sisson  v. 
Carithers,  (Ind.  App.  1904)  72  N.  E.  Rep.  267. 

11.  Correspondence  to  Description  in  Application. 

—  Matter  of  King,  (County  Ct.)  42  Misc.  (N. 
Y.)  480  ;  In  re  Frankford  Tp.  Road,  24  Pa.  Co. 
Ct.  649. 

364.  1.  Substantial  Correspondence  Sufficient. 

—  Whittingham  v.  Hopkins,  69  N.  J.  L.  189. 
See  also  Matter  of  King,  (County  Ct.)  42 
Misc.  (N.  Y.)  480. 

6.  Establishment  of  Part  Not  Allowable.  — 
Matter  of  King,  (County  Ct.)  42  Misc.  (N.  Y.) 
480  ;  Flint  v.  Horsley,  25  Wash.  648. 

365.  1.  Statutory  Notice  Must  Be  Given. — 
Halliday  v.  Smith,  67  Ark.  310;  Grinstead  v. 
Wilson,  69  Ark.  587  ;  Cummings  v.  Noble 
County,  13  Okla.  21  ;  In  re  Road  in  Greenwood 
Tp.,  23  Pa.  Co.  Ct.  85  ;  In  re  Road  in  Chartiers 
Tp.,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  268. 

Where  the  Petition  Is  Amended  a  new  notice 
must  be  given.  Thrall  v.  Gosnell,  28  Ind.  App. 
174- 

Texas  —  Notice  Not  Essential.  —  But  under 

Sayles's  Annot.  Civ.  Stat.  Tex.  1897,  arts.  4674, 
4675,  4676,  notice  to  the  owners  of  the  land 
through  which  the  road  is  to  be  laid  out  is  not 
essential  to  the  validity  of  the  proceedings. 
Morgan  v.  Oliver,  (Tex.  Civ.  App.  1904)  80  S. 
W.  Rep.  in. 

4.  Notice  Jurisdictional.  —  Perry  v.  Bozarth, 
95  111.  App.  566,  reversed  198  111.  328;  State  V. 
Bogardus,  63  Kan.  259;  Bennett  v.  Hall,  184 
Mo.  407. 

366.  1.  Waiver  of  Notice.  —  Hurst  v.  Mar- 
tinsburg,  80  Minn.  40  ;  hi  re  Road  in  Lower 
Merion  Tp.,  8  Pa.  Dist.  581  ;  McCown  v.  Hill, 
(Tex.  Civ.  App.  1903)  73  S.  W.  Rep.  850.  See 
also  Lafollette  v.  Road  Com'r,  105  Tenn.  536. 

What  Not  Waiver.  —  A  landowner,  who  files 
exceptions  to  the  report  of  the  viewers,  does 
not  thereby  waive  his  right  to  the  statutory 
notice  of  their  meeting.  Beck  v.  Biggers,  66 
Ark.  292. 

367.  1.  Contrary    Decision. — See  In  re 

Parker,  2  Penn.  (Del.)  336. 


368.  2.  Description  of  Route.  —  Jenkins  v. 
Riggs,  100  Md.  427. 

Must  Correspond  with  Petition.  —  The  descrip- 
tion in  the  notice  must  correspond  with  that 
of  the  petition.  In  re  Parker,  2  Penn.  (Del.) 
336. 

369.  3.  Notice  to  Landowners.  —  Mathewson 
v.  Skinner,  66  Kan.  309. 

7.  Notice  to  Husband. —  But  where  the  legal 
title  is  in  the  husband,  notice  to  the  wife  is  not 
necessary.  Mathewson  v.  Skinner,  66  Kan. 
3°9- 

10.  Notice  to  Occupants  of  Land.  —  This  means 
a  service  upon  the  person  having  actual  posses- 
sion and  control  of  the  land.  Thompson  v. 
Berlin,  87  Minn.  7. 

370.  7.  Proof  of  Notice  —  Necessity.  —  In  re 
Parker,  2  Penn.  (Del.)  336. 

371.  4.  Return  of  Officers.  —  It  will  be  pre- 
sumed that  the  landowners  had  notice  of  the 
laying  out  of  the  road,  where  the  officers'  re- 
port showed  that  they  endeavored  to  obtain  a 
release  of  damages  from  such  landowners, 
there  being  no  evidence  to  contradict  their  re- 
port. In  re  Forest  Lake  Road,  24  Pa.  Co.  Ct. 
606. 

372.  6.  Order  for  View  —  Description  of  Road. 

—  An  order  appointing  commissioners  to  view 
need  not  recite  in  detail  the  names  of  the 
parties  upon  whose  application  it  is  made. 
Ford  v.  Collins,  108  Ky.  553. 

374.  8.  Brother  of  Petitioner.  —  Beck  v. 
Biggers,  66  Ark.  292. 

9.  Father-in-law  of  Petitioner.  —  Beck  v.  Big- 
gers, 66  Ark.  292. 

375.  2.  Freeholders.  —  The  appointment  of  a 
person  not  a  freeholder  will  be  vacated  upon 
motion  when  that  fact  is  made  to  appear.  Mat- 
ter of  Trask,  81  N.  Y.  App.  Div.  318. 

5.  Owner  of  Land  Near  Terminal.  —  The  fact 
that  one  of  the  viewers  owns  land  near  the 
terminal  of  the  highway  being  laid  out  is  fatal 
to  the  proceedings.  In  re  Road  in  Warring- 
ton Tp.,  8  Del.  Co.  Rep.  (Pa.)  79.  14  York 
Leg.  Rec.  (Pa.)  53. 

377.  4.  Necessity  of  Oath.  —  Matter  of 
David,  (County  Ct.)  44  Misc.  (N.  Y.)  192. 
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37!>.  j.  IMPROPER  Conduct  —  (i)  Entertainment  by  Parties  Interested. 
See  note  2. 

3M>.    m.  Reviewers. —  See  notes  i,  2. 

Re-review.  —  Sec  note  4. 

9.  Report  or  Return  —  a.  In  General.  — See  note  6. 
b.  Time  OF  Making.  — See  notes  9,  11,  12. 

381.  c.  Description  of  Highway.  —  See  notes  2,  3. 
Width  of  Highway.  —  See  notes  6,  7. 

A  Variance.  —  See  note  8. 

d.  Reference  to  Improvements.  —  See  note  13. 

382.  c.  Statement  as  to  Necessity  of  Highway.  —  See  note  1. 
/.  Signing  of  Report.  —  See  note  3. 

383.  10.  Order  for  Establishment  —  a.  In  General.  —  See  note  2. 

b.  Description  of  Highway.  — See  note  7. 

384.  Statement  of  Width  of  Highway.  — ■  See  note  12. 

c.  Statement  of  Necessity  of  Highway.  —  See  note  14. 

385.  d.  Conditional  Order.  — See  notes  i,  2. 

e.  Time  of  Rendition.  —  See  note  8. 


379.    2.  Entertainment.  —  In  re  Eldred  Tp. 

Road,  24  Pa.  Co.  Ct.  321. 
The  Fact  that  Transportation  Was  Furnished 

to  a  viewer  to  the  place  of  view  is  no  ground 
for  setting  aside  the  report  of  the  viewers.  In 
re  Springfield  Tp.  Road,  24  Pa.  Co.  Ct.  625. 

"ISO.  1.  Reviewers.  —  In  re  Overfield  Tp. 
Road,  25  Pa.  Super.  Ct.  5. 

2.  In  re  Overfield  Tp.  Road,  25  Pa.  Super. 
Ct.  5. 

4.  Re-review.  —  In  re  Overfield  Tp.  Road,  25 

Pa.  Super.  Ct.  5. 

6.  Report  or  Return.  —  A  report  by  the  view- 
ers is  necessary  to  establish  a  highway.  White- 
sides  v.  Earles,  (Tenn.  Ch.  1901)  61  S.  W.  Rep. 

1038. 

Notice  to  County  Commissioners. —  Where  the 
report  does  not  show  that  notice  was  given  to 
the  county  commissioners  it  will  be  set  aside. 
In  re  Road  in  West  Brunswick  Tp.,  23  Pa.  Co. 
Ct.  359,  9  Pa.  Dist.  256. 

9.  Time  of  Return.  —  In  re  Knox  St.,  12  Pa. 
Super.  Ct.  534  ;  In  re  Sewickley  Tp.  Road,  26 
Pa.  Super.  Ct.  572. 

Report  Made  on  Holiday.  —  The  report  is  not 
rendered  invalid  because  made  on  a  holiday. 
Lord  v.  Gifford,  67  N.  J.  L.  193. 

11.  Premature  Report.  — Goehring  v.  Rankin, 
17  Pa.  Super.  Ct.  186. 

12.  Effect  of  Failure  to  Report.  —  Compare  In 
re  Sewickley  Tp.  Road,  26  Pa.  Super.  Ct. 
S72- 

381.  2.  Termini. — Beck  v.  Biggers,  66  Ark. 
292;  Public  Road's  Petition,  11  Pa.  Super.  Ct. 
232;  In  re  Hector  Tp.  Road,  19  Pa.  Super.  Ct. 
120;  Flint  v.  Horsley,  25  Wash.  648. 

3.  Courses  and  Distances.  —  Yardley  Borough, 
22  Pa.  Co.  Ct.  179;  Flint  v.  Horsley,  25  Wash. 
648. 

6.  Width  of  Highway.  —  See  Springfield  Tp. 

Road,  24  Pa.  Co.  Ct.  625. 

Viewers  have  no  authority  to  determine  the 
width  of  a  highway,  and  the  record  of  their 
report  is  not  evidence  of  its  width.  Maus  v. 
Mahoning  Tp.,  24  Pa.  Super.  Ct.  624. 

7.  Matter  of  King,  (County  Ct.)  42  Misc.  (N. 
Y.)  480. 

8.  Variance  from  Petition,  —  State  v.  Price,  63 


N.  J.  L.  151  ;  Whittingham  v.  Hopkins,  70  N.  J. 
L.  322;  Matter  of  King,  (County  Ct.)  42  Misc. 
(N.  Y.)  480;  Hector  Tp.  Road,  19  Pa.  Super. 
Ct.  120;  Cornplanter  Tp.  Road,  26  Pa.  Super. 
Ct.  20. 

13.  Effect  of  Omission.  —  Where  the  draft 
shows  the  residences  of  two  of  the  adjoiners  of 
the  proposed  road,  and  there  is  no  proof  of  the 
existence  of  other  improvements,  the  report  will 
not  be  set  aside  on  the  ground  of  not  setting 
forth  the  improvements.  Mt.  Joy  Tp.  Road,  25 
Pa.  Co.  Ct.  in. 

382.  1.  Substantial  Finding.  —  Flint  v.  Hors- 
ley, 25  Wash.  648. 

3.  In  New  Jersey.  —  The  statute  regulating 
the  laying  out  of  highways  contemplates  the 
joint  action  of  the  surveyors,  or  a  majority  of 
them  acting  as  a  body,  in  dating,  signing,  and 
delivering  their  return ;  and  where  it  appears 
that  two  of  the  four  purporting  to  have  signed 
the  return  did  so  upon  separate  dates  and  oc- 
casions, when  alone  and  apart  from  their  asso- 
ciates, such  return  is  invalid.  Whittingham  v. 
Hopkins,  70  N.  J.  L.  322. 

383.  2.  Order  for  Establishment.  —  In  the 
absence  of  statute  an  order  is  necessary. 
Whitesides  v.  Earles,  (Tenn.  Ch.  1901)  61  S. 
W.  Rep.  1038. 

7.  Description  of  Road.  —  Cox  v.  Highway 
Com'rs,  194  111.  355. 

Description  Too  Indefinite.  —  If  the  description 
in  the  order  is  so  indefinite  that  the  road 
therein  mentioned  cannot  be  located  therefrom, 
then  the  order  is  void.  Blair  v.  Milwaukee 
Light,  etc.,  Co.,  110  Wis.  64. 

384.  12.  Public  Road's  Petition,  1 1  Pa. 
Super.  Ct.  232. 

14.  Statement  as  to  Necessity  of  Highway.  — 
Where  the  petitioners  pay  the  damages  of  con- 
structing the  highway,  it  is  not  requisite  that 
the  order  state  that  the  highway  is  a  public 
necessity.    Seafield  v.  Bohne,  169  Mo.  537. 

385.  1.  Conditional  Order.  — ■  Illinois  Cent. 
R.  Co.  v.  Swalm,  83  Miss.  631. 

2.  Statutory  Provision. —  Strickland  v.  Western 
etc.,  R.  Co.,  119  Ga.  70. 

8.  Time  of  Order,  —  See  Douglass  v.  Faust, 
112  La.  1050. 
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3  83. 

386. 
387. 


388. 
389. 

390. 


note  1 1. 
391. 


g.  Rescission.  —  See  note  14. 

11.  Appeal  and  Certiorari.  —  See  note  16. 
See  notes  1,  2,  3,  5. 

Certiorari.  —  See  note  2. 

12.  Record  of  Proceedings.  —  See  note  3. 
The  Existence  of  the  Highway.  —  See  note  8. 

13.  Collateral  Attack.  --  See  note  1 1. 
See  note  5. 

Presumption  of  Regularity.  —  See  note  2. 

15.  Curative  Acts.  —  See  note  8. 

16.  Opening  of  Highway  —  a.  In  General.  — 

b.  Time  for  Opening.  —  See  note  9. 

c.  Description  in  Proceedings  to  Be 


e.  Removal  of  Buildings  and  Fences.  — 

/.  Injunction.  —  See  notes  7,  12. 

17.  Establishment  by  Estoppel. —  See  note  13. 


See  note  4. 

Followed. 
See  notes  4,  5. 


—  See 


385.  14.  Rescission  of  Order. —  Robson  v. 
Richey,  159  Ind.  660. 

16.  Right  of  Appeal. —  Kirsch  v.  Braun,  153 
Ind.  247;  Seafield  v.  Bohne,  169  Mo.  537;  Ben- 
nett v.  Hall,  184  Mo.  407  ;  Williams  v.  Turner 
Tp.,  15  S.  Dak.  182  ;  Huggins  v.  Hurt,  23  Tex. 
Civ.  App.  404;  State  v.  Geneva.  107  Wis.  1. 
See  also  McElrath  v.  Lakeville  Tp.,  92  Minn. 
248. 

If  there  is  no  question  of  damages  in  the 
proceedings  no  appeal  will  lie.  Cummings  v. 
Noble  County,  13  Okla.  21. 

The  laying  out  of  a  highway  by  the  select- 
men is  vacated  by  an  appeal.  Morse  v. 
Wheeler,  69  N.  H.  292. 

386.  1.  Statutory  Authority  Necessary.  — 
Under  Rev.  Stat.  Wis.  (1898),  §  1299,  providing 
for  the  laying  out  of  a  logging  road,  no  right  of 
appeal  is  given.  State  v.  Wallman,  110  Wis. 
312. 

2.  Order  Refusing  to  Establish  Highway.  — 

Selde  v.  Lincoln  County,  25  Wash.  198. 

3.  Who  May  Appeal.  —  Hegenbaumer  v. 
Heckenkamp,  202  111.  621  ;  Imhoft'  v.  Highway 
Com'rs,  89  III.  App.  66. 

Individual  Taxpayers  as  such  have  no  right 
to  appeal.  Bennett  v.  Tuftonborough,  72  N. 
H.  63. 

5.  Trial  De  Novo.  — ■  Seafield  v.  Bohne,  169 
Mo.  537  ;  Bennett  v.  Hall,  184  Mo.  407  ;  Wil- 
liams v.  Turner  Tp.,  15  S.  Dak.  182. 

387.  2.  Certiorari.  —  Grinstead  v.  Wilson, 
69  Ark.  587  ;  Perry  v.  Bozarth,  95  111.  App.  566, 
reversed  198  111.  328. 

3.  Record  of  Proceedings.  —  See  Ford  v.  Col- 
lins, 108  Ky.  553. 

Failure  to  Record  the  order  establishing  a 
highway  does  not  invalidate  the  proceedings. 
People  v.  Vandewater,  83  N.  Y.  App.  Div.  60, 
appeal  dismissed  176  N.  Y.  558. 

8.  Proof  of  Existence  of  Highway.  —  Compare 
Raht  v.  Southern  R.  Co.,  (Tenn.  Ch.  1897)  50 
S.  W.  Rep.  72  ;  Brigham  City  v.  Crawford,  20 
Utah  130. 

The  Records  of  Defective  Proceedings  in  laying 
out  a  highway  are  admissible  to  prove  its  ex- 
istence.   Gage  v.  Pittsfield  Tp.,  120  Mich.  436. 

11.  Collateral  Attack  Georgia.  (  rum  v. 
Hargrove,  no  Ga.  471. 

3  Supp.  E.  of  L. — 26 


Idaho.  —  Canyon  County  v.  Toole,  9  Idaho 
561. 

Indiana.  —  Helms  v.  Bell,  155  Ind.  502;  Phil- 
lips v.  Hutchinson,  34  Ind.  App.  486. 

Maryland. — -Jenkins  v.  Riggs,  100  Md.  427. 

Mississippi.  —  Illinois  Cent.  R.  Co.  v.  Swalm, 
83  Miss.  631. 

Missouri.  —  Seafield  v.  Bohne,  169  Mo.  537. 

Neiv  Hampshire.  —  Spaulding  v.  Groton,  68 
N.  H.  77. 

North  Carolina.  —  State  v.  Yoder,  132  N. 
Car.  1 1  n. 

Pennsylvania.  —  Crescent  Tp.  v.  Pittsburg, 
etc.,  R.  Co.,  210  Pa.  St.  334. 

Texas.  —  Kelley  v.  State,  46  Tex.  Crim.  23. 

388.  5.  Void  Order.— Halliday  v.  Smith,  67 
Ark.  310. 

389.  2.  Presumption  of  Regularity.  —  See 

Cox  v.  Highway  Com'rs,  194  111.  355. 

8.  Curative  Acts.  —  Fair  v.  Buss,  117  Iowa  164. 

390.  4.  What  Constitutes  Opening.  —  Where 
a  municipality  has  graded  the  street,  put  in 
curbing  between  the  highway  and  the  carriage- 
way, and  permitted  the  citizens  to  make  a  side- 
walk of  cinders,  which  is  constantly  used  by 
them,  there  is  a  sufficient  opening  or  taking 
charge  of  the  highway  to  require  the  city  to 
keep  the  sidewalk  free  from  dangerous  ob- 
structions or  excavations.  Madisonville  v. 
Pemberton,  ( Ky.  1903)  75  S.  W.  Rep.  229. 

9.  Reasonable  Time.  —  Lee  v.  Harris,  206  111. 
428,  99  Am.  St.  Rep.  176. 

11.  Following  Designated  Rout".  —  Flint  v. 
Horsley.  25  Wash.  648. 

Liability  for  Deviating. — A  sheriff  who  cuts 
ferces  at  a  point  not  upon  the  route  opened 
by  the  order  of  the  court  is  liable  for  the  dam- 
ages occasioned  thereby.  Morgan  v.  Oliver, 
(Tex.  Civ.  App.  1904)  80  S.  W.  Rep.  in. 

391.  4.  Removal  of  Fences.  —  See  Monroe  v. 
Crawford,  163  Mo.  178. 

5.  Effect  of  Failure  to  Give  Notice.  —  See  Mon- 
roe v.  Crawford,  163  Mo.  178. 

7.  Injunction. — -Monroe  v.  Crawford,  163  Mo. 
178. 

12.  Removal   of  Fences.  —  See   Monroe  v. 

Crawford.  163  Mo.  178. 

13.  Estoppel.    -  Pedlow  v.  Renfrew,  27  Ont. 

App.  6m.  affirming  31  Ont.  499. 
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39*.i.    71.  Alteration  of  Highways  —  1.  In  General.  —  See  note  u. 

393.  Sec  note  [. 

394.  3.  Proceedings  —  b.  Application.  —  See  notes  2,  3. 
c.  Notice.  —  See  note  6. 

395.  d.  Viewers  or  Commissioners.  —  See  note  3. 
c.  Order.  —  See  note  4. 

/.  Appeal  and  Certiorari.  —  See  note  7. 
4.  Relocation  and  Straightening  of  Road.  —  See  note  9. 
390.    711.  7acation  or  Discontinuance  of  Highways  —  1.  Reasons  for 
Vacation.  —  See  note  4. 

1197.  2.  What  Roads  May  Be  7acated  —  A  Road  Recently  Established.  —  See 
notes  1 ,  2. 

3.  7acation  of  Part  of  Highway.  —  See  note  5. 

398.  5.  Who  May  7acate.  —  See  notes  2,  3,  6. 

399.  6.  Proceedings  —  a.  Statutory  Method  to  Be  Followed. — 

See  note  2. 

b.  Petition.  —  See  notes  6,  7,  9. 


392.  11.  Alteration  Refers  to  Change  of  Course. 

—  Buchholz  v.  New  York,  etc.,  R.  Co.,  71  N. 
Y.  App.  Div.  456,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  392,  affirmed  177  N.  Y. 
S5o. 

393.  1.  Alteration  Includes  Establishment  and 
Vacation.  —  Buchholz  v.  New  York,  etc.,  R.  Co., 
71  N.  Y.  App.  Div.  456,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  393,  affirmed  177 
N.  Y.  550. 

394.  2.  Petition  for  New  Road  Insufficient. 

—  See  Norton  v.  Truitt,  70  N.  J.  L.  611. 

3.  Description  of  Alteration.  —  Scherer  v. 
Bailey,  34  Ind.  App.  172;  West  Penn  Road,  23 
Pa.  Co.  Ct.  477. 

A  petition  which  sets  forth  two  roads  in  the 
alternative  is  insufficient.  Middletown  Road, 
15  Pa.  Super.  Ct.  167. 

6.  Notice.  —  But  where  the  deviation  is  wholly 
upon  the  petitioner's  land  notice  is  not  neces- 
sary.   Franklin  v.  Raborn,  60  S.  Car.  78. 

395.  3.  Report  or  Return.  — ■  The  report 
must  state  the  improvements  through  which  the 
old  road  passes.  West  Penn  Road,  23  Pa.  Co. 
Ct.  477- 

4.  Order  — Description  of  Alteration.  —  State  v. 
Burgeson,  108  Wis.  174. 

7.  Right  to  Review.  — ■  Middletown  Road,  15 
Pa.  Super.  Ct.  167.  See  also  Morris,  etc.,  R. 
Co.  v.  Jersey  City,  64  N.  J.  L.  148. 

Ministerial  Act.  — ■  Ordering  a  change  of  the 
direction  of  a  highway  is  regarded  as  a  minis- 
terial act  of  the  County  Court,  from  which  no 
appeal  lies  unless  a  special  damage  is  suffered 
by  the  appellant.  Schroeder  v.  Jabin,  94  Mo. 
App.  in. 

9.  Relocation  of  Road.  — ■  Supervisors  have  no 
authority  to  relocate  a  road  in  order  to  place 
it  on  what  might  be  supposed  its  recorded  lo- 
cation.   Gray  v.  North  Versailles  Tp.,  208  Pa. 

St.  77. 

390.  4.  Construction  of  Railroad.  —  Under 
Act  Pa.  1836,  §  18,  the  court  cannot  vacate  a 
road  upon  a  statement  by  reviewers  that  they 
art  of  the  opinion  that  the  same  is  becoming 
useless  and  inconvenient  on  account  of  the 
construction  of  a  coal  tipple  and  railroad  sid- 
ing. Sewickley  Tp.  Road,  23  Pa.  Super.  Ct. 
170. 


397.  1.  Road  Recently  Established.  —  Millsr 

v.  Oakwood  Tp.,  9  N.  Dak.  623,  quoting  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  397. 

2.  Road  Not  Actually  Opened. —  Matter  of  Mc- 
Fadden,  96  N.  Y.  App.  Div.  58. 

5.  Vacation  of  Part.  — ■  Pence  v.  Bryant,  54 
W.  Va.  263,  quoting  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  397. 

But  upon  an  application  under  the  road  act 
to  vacate  a  public  road  between  certain  points 
named,  it  is  not  lawful  to  vacate  a  part  only  of 
such  road.  Condict  V.  Ramsey,  65  N.  J.  L. 
503. 

398.  2.  Vacation  by  Legislature.  —  Fisher  v. 
Union  County,  43  Oregon  223. 

3.  Vacation    by   County  Officials.  —  Under 

Comp.  Laws  Nev.  §  479,  as  amended  by  Stat. 
1895,  c.  37,  p.  35,  the  duty  of  the  board  of 
county  commissioners  is  discretionary.  State 
v.  Douglas  County,  27  Nev!  469. 

6.  Vacation  by  Court.  —  Fisher  v.  Union 
County,  43  Oregon  223. 

399.  2.  Statutory  Method  to  Be  Adopted.  — 
Sheppard  v.  May,  83  Mo.  App.  272. 

Oregon  —  Application  to  Be  by  Petition.  — 
Where  the  statute  states  that  petitions  to  the 
County  Court  for  the  vacation  of  a  county  road 
must  be  accompanied  by  proof  of  publication 
thirty  days  previous  to  presentation,  the  appli- 
cation for  the  vacation  of  such  a  road  should 
be  made  by  petition.  Fisher  v.  Union  County, 
43  Oregon  223. 

6.  Qualifications  of  Petitioners.  —  State  v. 
Douglas  County,  27  Nev.  469  ;  In  re  Road  in 
Rapho,  etc.,  Tp.,  7  Del.  Co.  Rep.  (Pa.)  571,  7 
Northam.  Co.  Rep.  (Pa.)  171. 

7.  Description  of  Road. — Sheehan  v.  Bath,  80 
Minn.  355  ;  Road  in  Curtin,  etc..  Tp..  23  Pa. 
Co.  Ct.  328;  Hancock  Tp.  Road,  13  York  Leg. 
Rec.  (Pa.)  48. 

What  Not  a  Fatal  Defect.  —  The  fact  that  the 
application  asks  for  the  vacation  of  a  larger 
part  of  the  highway  than  is  afterwards  sought 
to  be  discontinued,  does  not  render  such  appli- 
cation invalid.  Matter  of  Trask,  (Supm.  Ct. 
Spec.  T.)  45  Misc.  (N.  Y.)  244. 

9.  Alleging  Uselessness  of  Road.  —  In  re  Road 
in  Peachbottom,  etc.,  Tp.,  1 1  York  Leg.  Rec. 
(Pa.)  11,  65. 
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399.  c.  Notice.  —  See  note  10. 

400.  See  notes  2,  3. 

401.  /.  Report  or  Return.  —  See  note  2. 

g.  Order  for  Vacation.  —  See  note  3. 

h.  Appeal  and  Certiorari.  —  See  notes  6,  7. 

Who  May  Ask  Review.  —  See  note  1 1. 

403.  11.  Rights  of  Abutting  Owners.  —  See  note  3. 
A  statute.  —  See  notes  4,  5. 

404.  12.  Vacation  Implied  from  Alteration.  —  See  note  1. 

VIII.  Abandonment  and  Nonuser — 1.  In  General.  —  See  note  4. 

405.  3.  Duration  of  Nonuser.  —  See  note  4. 

5.  Abandonment  of  Part  of  Width.  —  See  note  10. 


Supplemental  Petition.  —  The  original  petition 
may  be  supplemented  by  another  petition  which 
gives  the  reasons  for  the  vacation.  Chelten- 
ham Tp.  Road,  17  Montg.  Co.  Rep.  (Pa.)  18. 

Meaning  of  "  Useless."  —  In  New  York  the 
word  "  useless  "  is  not  employed  in  its  abso- 
lute sense,  but  the  highway  must  be  "  practically 
useless."  Matter  of  Trask,  (Supm.  Ct.  Spec. 
T.)  45  Misc.  (N.  Y.)  244. 

399.  10.  Giving  of  Notice  Jurisdictional.  — 
Perry  v.  Bozarth,  95  111.  App.  566,  reversed  198 
111.  328;  Hill  v.  Hoffman,  (Tenn.  Ch.  1899)  58 
S.  W.  Rep.  929. 

Where  a  Petitioner  Has  No  Claim  for  Damages 
notice  is  not  required  to  be  given  to  him.  Sul- 
livan v.  Robbins,  109  Iowa  235. 

Notice  to  All  Property  Owners  on  Whole  High- 
way Required.  —  Notice  must  be  given  to  all  the 
property  owners  on  the  whole  highway.  A 
waiver  by  those  abutting  on  the  portion  dis- 
continued is  insufficient.  Schroeder  v.  Klipp, 
120  Wis.  245. 

400.  2.  Description  of  Highway.  —  Where 
there  is  a  variance  between  the  petition  and 
notice  in  describing  the  terminal  of  the  road 
the  County  Court  is  without  jurisdiction  to 
make  the  order  vacating  such  road.  Fisher  v. 
Union  County,  43  Oregon  223. 

3.  Showing  in  Record. —  Imhoff  v.  Highway 
Com'rs,  89  111.  App.  66. 

401.  2.  Description  of  Road.  —  Where  the  pe- 
tition is  defective  in  not  giving  the  location  of 
the  road  to  be  vacated,  it  may  be  supplied  by 
the  report.  Hancock  Tp.  Road,  13  York  Leg. 
Rec.  (Pa.)  48. 

3.  Conclusiveness  of  Adjudication.  —  Where  the 
viewers  report  adversely  to  the  vacation  prayed 
for,  the  county  commissioners  have  no  au- 
thority to  order  the  road  vacated.  England  v. 
Duncan,  10  Kan.  App.  577,  62  Pac.  Rep.  710. 

Order  Presumptive  Evidence.  —  Under  Rev. 
Stat.  Wis.  (1898),  §  1298,  the  order  is  pre- 
sumptive evidence  of  the  facts  therein  stated; 
this  presumption  may  be  rebutted  by  other 
evidence.    Schroeder  v.  Klipp,  120  Wis.  245. 

6.  Right  of  Appeal.  —  Wendt  v.  Minnetrista,  87 
Minn.  403  ;  McElrath  v.  Lakeville  Tp.,  92 
Minn.  248  ;  Fisher  v.  Union  County,  43  Oregon 
223. 

7.  Proceeding  De  Novo.  —  McKlratb  v.  Lake- 
ville Tp.,  92  Minn.  248. 

11.  Person  "Interested." — Compare  Imhoff 
v.  Highway  Comr's,  89  111.  App.  66. 

40IS.  3.  Deprivation  of  Ingress  and  Egress.  - 
In  order  that  the  owner  may  recover  damages 
he  must  aver  and  prove  that  he  suffers  a  special 


injury  by  reason  of  the  vacation  of  the  road. 
Doppas  v.  Cincinnati,  etc.,  R.  Co.,  19  Ohio  Cir. 
Ct.  582. 

4.  Statutory  Provision  for  Compensation.  — 

Wendt  v.  Minnetrista,  87  Minn.  403. 

Some  Other  Way  of  Access  Provided.  —  In  On- 
tario it  is  provided  by  statute  that  no  munici- 
pal council  shall  close  up  any  public  road  or 
-highway  whereby  any  person  will  be  excluded 
from  ingress  and  egress  to  and  from  his  lands 
or  place  of  residence  over  such  road,  unless 
the  council,  in  addition  to  compensation,  also 
provides  for  the  use  of  such  person  some  other 
convenient  road  or  way  of  access  to  the  said 
lands  or  residence.  A  farm  lot  occupied  by 
the  owner  as  one  farm  was  diagonally  divided 
by  a  railway  into  two  separate  parcels,  having 
a  farm  crossing  provided  by  the  railway,  giving 
access  from  one  parcel  to  the  other.  In  ad- 
dition to  a  road  which  afforded  access  to  the 
parcel  where  his  residence  was,  there  was 
another  road  which  gave  access  to  the  other 
parcel,  and  which,  except  by  the  farm  crossing, 
was  the  only  mode  of  access  thereto.  It  was 
held  that  the  latter  road  came  within  the  stat- 
ute, and  could  not  be  closed  up  by  the  munici- 
pal council  unless,  in  addition  to  compensation, 
another  road  or  way  was  provided  in  lieu 
thereof.    Re  Martin,  1  Ont.  L.  Rep.  645. 

5.  Wendt  v.  Minnetrista,  87  Minn.  403. 
404.    1.  Vacation  Implied  from  Alteration.  — 

Buchholz  v.  New  York,  etc.,  R.  Co.,  71  N.  Y. 
App.  Div.  456,  affirmed  177  N.  Y.  550;  West 
Penn  Road,  23  Pa.  Co.  Ct.  477 ;  Bare  v.  Wil- 
liams, 101  Va.  800. 

When  Old  Road  Considered  Discontinued. — 
When  the  route  of  a  public  road  is  changed  by 
ordinance  of  the  police  jury,  the  old  road  con- 
tinues to  be  the  public  highway  until  the  new  is 
laid  out,  opened,  and  made  practicable.  Lawson 
v.  Shreveport  Waterworks  Co.,  1 1 1  La.  73. 

Where  Proceedings  for  New  Road  Void.  — ■ 
A  highway  is  not  discontinued  where  there  is 
an  attempt  to  lay  out  a  highway  in  its  plaCe, 
the  proceedings  being  void  and  no  highway 
existing  in  fact.  Chippewa  Falls  v.  Hopkins, 
109  Wis.  611. 

4.  Abandonment  of  Highway.  -  Phillips  v. 
Lawrence,  (Ky.  1901)  64  S.  W.  Rep.  411; 
Bayard  v.  Standard  Oil  Co.,  38  Oregon  438. 

40.1.  4.  Duration  of  Nonuser.  —  Kelsoe  v. 
Oglethorpe,  120  Ga.  956.  '02  Am.  St.  Rep.  138, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
405.  and  quoting  ;ill  of  text  paragraph. 

10.  Abandonment  of  Part  of  Width.  —  Konkel 
v.  Pella,  122  Wis.  143. 
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407.    6.  Statutory  Abandonment     b.  Ok  Highway  Already  Opened. 

—  See  notes  9,  10. 

Nonusor  of  Part  of  Highway.  —  See  notes  12,  I  3. 

108.    X.  Improvements  and  Repairs  -  1.  In  General.  —  See  note  5. 

I  Oil.    4.  Injuries  to  Private  Property  —  There  Is  in  Some  States. —  See  note  8. 

I  IO.    XI  Highway  Officers  —  1.  Powers  Limited.  —  See  notes  11,  12. 

5  I  l  .     Contract  Obligations.  —  Sec  note  I. 

2.  Are  Not  Agents  of  Municipality.  —  See  note  4. 

3.  Advancements  by  Officer.  —  See  note  5. 

413.    6.  Liabilities  of  Officers  -a.  Failure  to  Repair  Highway.  — 

See  notes  2,  3. 

415.    XII.  Ownership  of  Fee  —  1.  Mere  Easement  Generally  in  Public. — 

See  note  5. 


•I07.  9.  Statutory  Abandonment  of  Opened 
Highway. — 'Newsome  v.  Walker,  (Neb.  1901) 
>»5  N.  W.  Rep.  772  ;  Buffalo  v.  Delaware,  etc., 
R.  Co.,  68  N.  Y.  App.  Div.  488,  affirmed  178  N. 
Y.  561  ;  People  v.  Marlette,  94  N.  Y.  App.  Div. 
592- 

The  provision  in  Comp.  Stat.  Neb.  (1901),- 
c  78,  §  3,  "  that  all  roads  that  have  not  been 
used  within  five  years  shall  be  deemed  vacated," 
was  intended  to  apply  exclusively  to  roads  that 
had  not  been  used  within  five  years  before  the 
enactment  of  such  section.  Williams  v.  Smith, 
(Neb.  1903)  94  N.  W.  Rep.  150. 

Question  for  Jury.  — ■  Whether  a  highway  has 
been  abandoned  is  a  question  for  the  jury. 
Townsend  v.  Bishop,  61  N.  Y.  App.  Div.  18. 

10.  Nonuser.  —  A  highway  cannot  be  declared 
abandoned  because  bars  and  gates  are  placed 
across  such  highway  for  the  accommodation  of 
abutting  owners.  People  v.  Marlett,  (Supm. 
Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  151. 

12.  Nonuser  of  Part  of  Highway.  — ■  Newsome 
-•.  Walker,  (Neb.  1901)  95  N.  W.  Rep.  772. 
But  see  Krueger  v.  Jenkins,  59  Neb.  641  ; 
Baker  v.  Hogaboom,  12  S.  Dak.  405. 

13.  Newsome  v.  Walker,  (Neb.  1901)  95  N. 
W.  Rep.  772. 

40S.  5.  Discretion  of  Officers.  —  Sells  v. 
Dermody,  114  Iowa  344;  Clay  City  v.  Abner, 
(Ky.  1904)  82  S.  W.  Rep.  276  ;  House  v.  Cov- 
ington, (Ky.  1904)  82  S.  W.  Rep.  374  ;  Fokenga 
-•.  Churchill,  (Neb.  1902)  96  N.  W.  Rep.  143. 
See  also  Brush  v.  New  York,  59  N.  Y.  App. 
Div.  12. 

'IOA.  8.  Liability  of  Individuals  for  Repairs 
Due  to  Use  of  Highway  for  "  Extraordinary  Traffic." 

—  In  England  it  is  provided  by  statute  that, 
where  by  a  certificate  of  their  surveyor  it 
appears  to  the  authority  which  is  liable  or  has 
undertaken  to  repair  any  highway,  whether  a 
main  road  or  not,  that,  having  regard  to  the 
average  expense  of  repairing  highways  in  the 
neighborhood,  extraordinary  expenses  have 
been  incurred  by  such  authority  in  repairing 
such  highway  by  reason  of  the  damage  caused 
by  excessive  weight  passing  along  the  same,  or 
extraordinary  traffic  thereon,  such  authority 
may  recover  in  a  summary  manner  from  any 
person  by  whose  order  such-  weight  or  traffic 
has  been  conducted  the  amount  of  such  ex- 
penses as  may  be  proved  to  the  satisfaction  of 
the  court  having  cognizance  of  the  case  to  have 
been  incurred  by  such  authority  by  reason  of 
the  damaire  arising  from  such  weight  or  traffic 


as  aforesaid.  Norfolk  County  Council  v. 
Green,  90  L.  T.  N.  S.  451. 

410.  11.  Powers  of  Officers. —  Walnut  Tp.  v. 
Heth,  9  Kan.  App.  498 ;  Ledbetter  v.  Clarks- 
vi lie,  etc..  Turnpike  Co.,  110  Tenn.  92. 

A  Road  Overseer  has  no  right  to  make  a  road 
a  public  road.  Ehilers  v.  State,  44  Tex.  Crim. 
156. 

12.  Surrender  of  Highway. —  Rupp  v.  Howard, 

1  1 4  Iowa  65. 
4S  1.    1.  Power  to  Contract  Limited. —  People 

v.  Oyster  Bay,  175  N.  Y.  394;  Wright  v.  Wil- 
murt,  (County  Ct.)  44  Misc.  (N.  Y.)  456. 

4.  Municipality  Not  Liable  for  Acts  of  Officers. 

—  Hall  v.  Concord,  71  N.  H.  367;  Wright  v. 
Wilmurt,  (County  Ct.)  44  Misc.  (N.  Y.)  456: 
N.  A.  Matthews  Lumber  Co.  v.  Van  Zandt 
County,  (Tex.  Civ.  App.  1903)  77  S.  W.  Rep. 

960. 

5.  Advances  by  Officer.  — ■  But  a  commissioner 

de  facto  cannot  recover  for  money  paid  out  by 
him  for  materials  furnished.  Willey  v.  In- 
habitants of  Windham,  95  Me.  482. 

412.  2.  Liability  for  Failure  to  Repair  High- 
way.—  Doeg  v.  Cook,  126  Cal.  213,  77  Am.  St. 
Rep.  171;  Sells  v.  Dermody,  114  Iowa  344, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
412.  See  also  Rainey  v.  Hinds  County,  79  Miss. 
238;  Osterhout  v.  Bethlehem,  55  N.  Y.  App. 
Div.  19S. 

In  Maryland,  the  Act  of  1900,  taking  away  the 
authority  of  the  county  commissioners  to  make 
repairs,  removes  the  liability  of  such  commis- 
sioners for  failure  to  repair.  Baltimore  County 
v.  Wilson,  97  Md.  207. 

3.  Officers  Not  Liable. —  See  Sells  v.  Dermody, 
1 14  I6wa  344. 

415.  5.  Easement  Only  Vested  in  Public.  — 
London,  etc.,  R.  Co.  v.  Westminster,  (1902)  1 
Ch.  269;  Plumbley  v.  Lock,  67  J.  P.  237.  See 
also  Mappin  v.  Liberty,  (1903)  1  Ch.  118;  Glen- 
coe  v.  Reed,  93  Minn.  518;  Mitchell  v.  Ein- 
stein, (Supm.  Ct.  Spec.  T.)  42  Misc.  (N.  Y.) 
358  ;  Mott  v.  Eno,  97  N.  Y.  App.  Div.  580,  re- 
versed 181  N.  Y.  346:  Northern  Pac.  R.  Co.  v. 
Lake,  10  N.  Dak.  541. 

But  in  Ontario  There  Is  No  Private  Proprietor- 
ship in  the  Soil  of  Public  Roads. —  The  land,  at 
first  the  waste  land  of  the  Crown,  held  for  the 
beneficial  use  of  the  public,  was,  in  course  of 
settlement,  surveyed  so  as  to  allocate  road  al- 
lowances, which  became  the  streets  and  high- 
ways of  the  country.  Ricketts  v.  Markdale,  31 
Ont.  610. 
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416.    See  note  2. 

2.  Rights  as  Between  Public  and  Owner  of  Fee  —  a.  Rights  OF  User 
in  General.  —  See  notes  4,  7. 

Municipal  Structure.  —  See  note  IO. 

b.  Trees  in  Highway  —  (1)  In  General.  —  See  notes  12,  13. 

418.  d.  Springs  in  Highway.  —  See  note  1. 

e.  Soil  and  Mineral  Deposits  —  (1)  Rights  of  Owner  of  Fee.  — 
See  notes  2,  3. 

419.  /.  Excavations  by  Owner  of  Fee.  —  See  notes  2,  3. 

3.  Remedies  of  Owner  of  Fee  —  a.  Ejectment.  —  See  note  4. 

b.  Trespass.  —  See  note  5. 

c.  Injunction.  —  See  note  6. 

420.  4.  Reversion  on  Vacation  or  Abandonment  of  Highway. —  See  notes  1 ,  2. 
XIII.  Defective  and  Unsafe  Highways — 1.  Municipal  Corpora- 
tions Liable  —  a.  Municipal  Corporations  Proper.  — See  note  4. 


416.  2.  Civil  Law.  —  See  Blain  v.  Staab,  10 
N.  Mex.  743. 

4.  User  by  Owner  of  Fee.  —  Atty.-Gen.  v. 
Brighton,  etc.,  Co-operative  Supply  Assoc., 
(1900)  1  Ch.  276;  Lynn  v.  Hooper,  93  Me.  46; 
Glencoe  v.  Reed,  93  Minn.  518.  See  also  White 
v.  Blanchard  Bros.  Granite  Co.,  178  Mass.  363. 

7.  Hickman  v.  Maisey,  (1900)  1  Q.  B.  752. 

10.  Municipal  Structure.  —  Davis  v.  Appleton, 
109  Wis.  580. 

12.  Rights  as  to  Trees.  —  Western  Union  Tel. 
Co.  v.  Krueger,  30  Ind.  App.  28  ;  L'Hussier  v. 
Brosseau,  20  Quebec  Super.  Ct.  170. 

13.  Abutting  Proprietor  —  Trees  in  Front  of 
Property.  —  An  abutting  proprietor,  as  to  shade 
trees  growing  in  front  of  his  property  and  upon 
land  the  fee  of  which  he  owns,  has  the  rights 
and  remedies  of  the  owner  of  a  freehold,  sub- 
ject only  to  the  public  easement.  Western 
Union  Tel.  Co.  v.  Krueger,  30  Ind.  App.  28. 

41 S.  1.  Percolating  Waters. —  The  munici- 
pality cannot  use  the  percolating  waters  under 
the  surface  of  the  highway  for  the  purpose  of 
sprinkling  the  streets.  Proulx  v.  Graves,  143 
Cal.  243. 

2.  Soil  and  Mineral  Deposits.  —  Rawls  v.  Talla- 
hassee Hotel  Co.,  43  Fla.  288  ;  Western  Union 
Tel.  Co.  v.  Krueger,  30  Ind.  App.  28. 

3.  Rawls  v.  Tallahassee  Hotel  Co.,  43  Fla. 
288  :  Garendon  v.  Medina  Quarry  Co.,  V02  N. 
Y.  App.  Div.  217. 

419.  2.  Excavations.  —  Glencoe  v.  Reed,  83 
Minn.  518;  Rupp  v.  Burgess,  70  N.  J.  L.  7, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
419;  Whitty  v.  Oshkosh,  106  Wis.  87. 

3.  Duty  to  Keep  in  Repair.  —  Rupp  v.  Burgess, 
70  N.  J.  L.  7,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  419. 

4.  Ejectment  by  Owner  of  Fee.  — Bork  v.  United 
New  Jersey  R.,  etc.,  Co.,  70  N.  J.  L.  268;  Little 
v.  American  Telephone,  etc.,  Co.,  96  N.  Y.  App. 
Div.  559;  Northern  Pac.  R.  Co.  v.  Lake,  10  N. 
Dak.  541. 

5.  Trespass.  —  An  unreasonable  use  of  the 
highway  constitutes  a  trespass.  Hickman  v. 
Maisey,  (1900)  1  Q.  B.  752. 

6.  Injunction  —  England.  —  London,  etc.,  R. 
Co.      Westminster,  (1002)  1  Ch.  260. 

Alabama. —  Cabbell  v.  Williams,  127  Ala.  320. 
Indiana.  —  Martin  -'.  Marks,   154  Ind.  549; 
Strunk  v.  Pritchett,  27  Ind.  App.  582. 


Kansas.  —  Hayden  v.  Stewart,  (Kan.  1905) 
80  Pac.  Rep.  43. 

Michigan.  —  Forbes  v.  Detroit,  (Mich.  1905) 
102  N.  W.  Rep.  740. 

New  York.  —  Finegan  v.  Eckerson,  (Supm. 
Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  574:  Odell  v. 
Bretney,  93  N.  Y.  App.  Div.  607. 

Ohio.  —  Mantell  v.  Bucyrus  Telephone  Co., 
11  Ohio  Cir.  Dec.  274,  20  Ohio  Cir.  Ct.  345. 

Pennsylvania.  —  Daflinger  v.  Pittsburg,  etc., 
Co.,  31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  37. 

To  Remove  Obstructing  Fence.  —  The  abutting 
owner  may  maintain  a  bill  in  his  own  name  to 
compel  the  removal  of  a  fence  obstructing  the 
highway.  Smith  v.  Union  Switch,  etc.,  Co.,  31 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  21. 

420.  1.  Reversion  to  Owner  of  Fee.  —  Blain 
v.  Staab,  10  N.  Mex.  743. 

2.  Abutting  Owner.  —  Meloche  v.  Davidson, 
1 1  Quebec  K.  B.  302. 

4.  Municipalities  Proper  Liable  in  Absence 
of  Statute  —  District  of  Columbia.  —  District 
of  Columbia  v.  Sullivan,  11  App.  Cas.  (D.  C.) 
S3.?- 

Idaho.  —  Carson  v.  Genesee,  9  Idaho  244; 
More-ton  v.  St.*  Anthony,  9  Idaho  532. 

Illinois.  —  Decatur  v.  Hamilton,  89  111.  App. 
561. 

Io-tva.  —  Parmenter  v.  Marion,  113  Iowa  297. 

Kansas.  —  Atchison  v.  Acheson,  9  Kan.  App. 
33;  Hari  v.  Ohio  Tp.,  62  Kan.  315. 

Kentucky.  —  Louisville  v.  Michels,  114  Ky. 
551;  Carlisle  v.  Secrest,  (Ky.  1903)  75  S.  W. 
Rep.  268. 

Louisiana.  —  Aucoin  v.  New  Orleans,  105  La. 
27 1 . 

Maryland.  —  Keen  v.  Havre  de  Grace,  93 
Md.  34  ;  Baltimore  v.  Walker,  98  Md  637. 

Minnesota.  —  Bieber  v.  St.  Paul,  87  Minn. 
35- 

Mississippi-  —  Excelsior  Springs  v.  Missis- 
sippi Valley  Trust  Co.,  188  Mo.  133,  ciring 
15  Am.  and  Enc.  Encyc.  of  Law  (2d  ed.)  420. 

Missouri.  —  Stern  v.  Bensieck,  :6i  Mo.  146; 
Fockler  v.  Kansas  City,  94  Mo.  App.  464  ;  Buck- 
ley v.  Kansas  City,  95  Mo.  App.  j 88. 

Montana.  —  Snook  v.  Anaconda,  26  Mont. 
128:  May  v.  Anaconda,  26  Mont.  140. 

Nebraska.  —  Goddard  v.  Lincoln.  (Neb.  1903) 
96  N.  W.  Rep.  273.  See  also  Wilson  v.  Ulysses 
Tp.,  (Neb.  1904)  101  N.  W.  Rep.  986. 


405 


499  196 


HIGH  WA  VS. 


Vol.  X  v , 


499.       Qi  \  i  municipal  Corporations.  —  See  note  i. 

c.  New  England  Rule.  —  See  note  3. 
I\5:i.   ,/.  Stati  rES  Imposing  Liability.  —  See  notes  1,  2,  3,  4,  5. 
\'i  I.    See  m  ites  1 ,  2,  4. 

2.  Highways  for  Which  Municipality  Is  Liable  —  a.  ADOPTION  OR 
Assumption  of  Control  by  Municipality.  —  See  notes  7,  8. 

49tS.     Highways  Constructed  by  Others.  — -  See  note  3. 

User  by  the  Public.  —  See  note  6. 
I'Hi.    See  notes  1,  2. 


New  >  '"'/.•.  —  Dennis  i'.  Elmira  Heights,  59 
N.  Y.  App.  Div.  404 ;  Mott  v.  Eno,  97  N.  Y. 
App.  Div.  580,  reversed  181  N.  Y.  346. 

North  Carolina.  —  Neal  v.  Marion,  129  N. 
Car.  345. 

North  Dakota.  —  Gagnier  v.  Fargo,  1 1  N. 
Dak.  73,  95  Am.  St.  Rep.  705. 

Pennsylvania.  —  Brown  v.  Towanda,  24  Pa. 
Super.  Ct.  378.  1 

Washington.  —  Shearer  v.  Buckley,  31  Wash. 
370. 

■122.  1.  Quasi-municipalities  Liable  Only  by 
Statute. —  Hari  v.  Ohio  Tp.,  62  Kan.  315;  Sink- 
horn  v.  Lexington,  etc.,  Turnpike  Co.,  112  Ky. 
205;  Wilson  v.  Ulysses  Tp.,  (Neb.  1904)  101 
N.  W.  Rep.  986 ;  Schroeder  v.  Multnomah 
County,  45  Oregon  92. 

3.  Municipalities  Not  Liable  in  Absence  of 
Statute. —  Collier  v.  Ft.  Smith,  73  Ark.  447;  Doeg 
v.  Cook,  126  Cal.  213,  77  Am.  St.  Rep.  171  ; 
McFvoy  v.  Sault  Ste.  Marie,  136  Mich.  172;' 
Moody  v.  Bristol,  71  Vt.  473. 

Failure  to  Place  Danger  Signals  Where  Repairs 
in  Progress. —  A  city  is  not  liable  for  injuries 
received  in  consequence  of  the  neglect  of  its 
servants  to  display  danger  signals  at  a  point 
where  the  street  was  being  repaired.  Collier 
v.  Ft.  Smith,  73  Ark.  447. 

■t'S-l,  1.  Connecticut.  —  Upton  v.  Wind- 
ham, 75  Conn.  288,  96  Am.  St.  Rep.  197. 

2.  Maine.  —  Barnes  v.  Rumford,  96  Me.  315. 
The  standard  of  duty  fixed  by  Rev.  Stat.  Me. 

1903,  c.  23,  §§  56  and  76,  is  that  the  way  shall 
be  "  safe  and  convenient  for  travelers."  Mo- 
riarty  v.  Lewiston,  98  Me.  482. 

3.  Massachusetts.  —  A  bicycle  is  not  a  "  car- 
riage "  within  the  meaning  of  this  statute. 
Richardson  v.  Danvers,  176  Mass.  413,  79  Am. 
St.  Rep.  320. 

A  flight  of  stairs  in  a  building  leading  only 
to  a  room  in  it  is  not  a  highway  or  a  townway 
within  the  meaning  of  Pub.  Stat.,  c.  52,  §§  17, 
18,  or  a  way  "  entering  on  and  uniting  with  an 
existing  public  highway  "  within  c.  49,  §  95. 
McNeil  v.  Boston,  178  Mass.  326. 

Under  the  Rev.  Laws,  c.  51,  §  1,  a  traveler 
is  not  precluded  from  recovery  by  the  fact  that 
when  the  accident  occurred  he  was  riding  in 
an  automobile,  if  the  defect  was  one  dangerous 
to  ordinary  travel.  Baker  v.  Fall  River,  187 
Mass.  53. 

4.  Michigan.  —  The  requirement  is  merely 
that  the  highway  shall  be  reasonablv  safe  and 
fit  for  travel.  Caldwell  v.  Detroit,  (Mich.  1904) 
100  N.  W.  Rep.  897. 

The  liability  applies  to  obstructions  as  well 
as  defects.  McEvoy  v.  Sault  Ste.  Marie,  136 
Mich.  172. 

5.  New  Hampshire.  —  See  Gale  v.  Dover,  68 
N.  H.  403. 


Under  Laws  (1893)  c.  59,  p.  47,  the  town  is 
not  liable  for  injuries  sustained  by  a  person 
falling  into  a  ditch  dug  by  a  private  individual. 
Wilder  v.  Concord,  72  N.  H.  259.  And  under 
the  same  statute  it  was  held  that  a  bicycler 
could  not  recover  where  the  highway  was  un- 
suitable for  foot  passengers  or  travelers  in 
other  vehicles.  Hendry  v.  North  Hampton,  72 
N.  H.  351,  101  Am.  St.  Rep.  681. 

424.  1.  Rhode  Island.  —  This  statute  does 
not  require  towns  to  keep  their  highways  safe 
and  convenient  for  travelers  on  bicycles.  Fox 
v.  Clarke,  25  R.  I.  515. 

2.  South  Carolina.  —  Hutchison  v.  Summer- 
ville,  66  S.  Car.  442.  . 

4.  Wisconsin.  —  Rhyner  v.  Menasha,  107  Wis. 
201. 

7.  Assumption  of  Control  by  Municipality  — 

Illinois.  —  See  Rock  Island  v.  Starkey,  189  111. 
515- 

Indiana.  —  Huntington  v.  McClurg,  22  Ind. 
App.  261. 

Kentucky.  —  Maysville  V.  Guilfoyle,  110  Ky. 
670. 

Montana.  —  May  v.  Anaconda,  26  Mont.  140. 
Tennessee. —  Nellums  v.  Nashville,  106  Tenn. 

222. 

Texas.  —  Still  v.  Houston,  27  Tex.  Civ.  App. 
447- 

Vermont.  —  Hyde  v.  Swanton,  72  Vt.  242. 
Virginia.  —  Winchester   v.    Carroll,    99  Va. 
727. 

Washington.  —  Brabon  v.  Seattle,  29  Wash.  6. 

Canada.  —  Brunet  v.  Pointe  Claire.  14  Que- 
bec Super.  Ct.  278 ;  Holland  v.  York  Tp.,  7 
Ont.  L.  Rep.  533. 

A  Winter  Road  Open  to  the  General  Public, 
Over  Which  a  Large  Number  of  Persons  Are 
Accustomed  to  Pass  and  on  Which  There  Is 
Nothing  to  Indicate  That  It  Is  Private,  is  a  public 
road,  and  the  corporation  of  the  municipality 
in  which  it  is  situated  is  liable  for  accident 
happening  from  neglect  to  keep  it  in  repair. 
Duchene  v.  Beauport.  23  Quebec  Super.  Ct.  80. 

8.  Work  and  Repairs.  —  Rock  Island  v.  Star- 
key,  189  111.  515;  May  v.  Anaconda,  26  Mont. 
140. 

425.  3.  Adoption  of  Highway  Laid  Out  or 
Improved  by  Others.  —  Steel  v.  Huntingdon,  191 
Pa.  St.  627  ;  Rimby  v.  Philadelphia,  208  Pa. 
St.  119.  See  also  Huntington  v.  McClurg,  22 
Ind.  App.  261. 

6.  User  by  Public.  —  Rock  Island  v.  Starkey, 
189  111.  515. 

426.  1.  Insufficient  to  Show  Municipal  Lia- 
bility.—  Downend  v.  Kansas  City,  156  Mo.  60; 
State  v.  Dry  Fork  R.  Co.,  50  W.  Va.  235. 

2.  Sidewalks.  —  Where,  for  a  term  of  years, 
there  is  a  general  use  by  foot  travelers  of  the 
part  of  a  public  street  lying  outside  of  the 
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426.    b.  Newly  Established  Highway.  —  See  note  9. 
c  Discontinued  Highway.  —  See  note  11. 

3.  Municipal  Duties  and  Liabilities  in  General  —  a.  ORDINARY  AND 
Reasonable  Care.  —  See  note  12. 


improved  roadway,  the  city  may  be  deemed  to 
have  recognized  such  use  and  assumed  respon- 
sibility for  its  being  made  safe,  although  no 
artificial  sidewalk  has  been  constructed.  Atchi- 
son v.  Mayhood,  69  Kan.  672. 

426.  9.  Downend  v.  Kansas  City,  156  Mo 
60. 

11.  D'Amico  v.  Boston,  176  Mass.  599;  Neal 
v.  Marion,  129  N.  Car.  345  ;  Snyder  v.  Penn 
Tp.,  14  Pa.  Super.  Ct.  145. 

Where  a  city  built  a  sidewalk  and  afterwards 
permitted  part  of  it  to  be  removed,  it  is  liable 
for  injuries  received  there,  although  not  bound 
to  construct  a  walk  at  that  point.  Belyea  v. 
Port  Huron,  136  Mich.  504. 

12,  Ordinary  Care  Required  —  Colorado . —  Den- 
ver v.  Moewes,  15  Colo.  App.  28;  Denver  v. 
Baldasari,  15  Colo.  App.  157;  Denver  v.  Coch- 
ran, 17  Colo.  App.  72;  Colorado  Springs  v.  May, 
(Colo.  App.  1904)  77  Pac.  Rep.  1093. 

Delaware.  —  Colbourn  v.  Wilmington,  4  Penn. 
(Del.)  443- 

Florida.  —  Daytona  v.  Edson,  (Fla.  1903)  34 
So.  Rep.  954. 

Georgia.  —  Augusta  v.  Tharpe,  113  Ga.  152. 

Illinois.  —  Salem  v.  Webster,  192  111.  369; 
Elgin  v.  Nofs,  200  111.  252 ;  Beardstown  v. 
Clark,  204  111.  524;  Lockport  v.  Richards,  81 
111.  App.  S33  ;  Decatur  v.  Hamilton,  80  111.  App. 
561  ;  Powell  v.  Bowen,  92  111.  App.  453  ;  Elgin 
v.  Thompson,  98  111.  App.  358 ;  Chicago  v. 
Gillett,  108  111.  App.  455  ;  McLeansboro  v. 
Trammel,  109  111.  App.  524;  Nokomis  v.  Farley, 
113  111.  App.  1  6k 

Indiana.  —  Terre  Haute  v.  Constans,  26  Ind. 
App.  421  ;  Elwood  v.  Addison,  26  Ind.  App.  28  ; 
Indianapolis  v.  Mitchell,  27  Ind.  App.  589 ; 
Huntington  v.  Lusch,  33  Ind.  App.  476;  Michi- 
gan City  v.  Phillips,  163  Ind.  449;  Muncie  v. 
Spence,  33  Ind.  App.  599 ;  Vincennes  v.  Spees, 
(Ind.  App.  1904)  72  N.  E.  Rep.  531  ;  Muncie 
v.  Hey,  (Ind.  1905)  74  N.  E.  Rep.  250. 

Iowa.  —  Padelford  v.  Eagle  Grove,  117  Iowa 
616;  Belken  v.  Iowa  Falls,  122  Iowa  430; 
Bauer  v.  Dubuque,  122  Iowa  500;  Hill  v.  Glen- 
wood,  124  Iowa  479. 

Kansas.  —  Kansas  City  v.  Orr,  62  Kan.  61; 
Burns  v.  Emporia,  63  Kan.  285 ;  Holitza  v. 
Kansas  Citv,  68  Kan.  157. 

Kentucky.  —  Covington  v.  Asman,  113  Kv. 
608;  Wicklifte  v.  Moring,  113  Ky.  597  ;  Coving- 
ton v.  Man  waring,  113  Ky.  592;  Covington  v. 
Johnson,  (Ky.  1902)  69  S.  W.  Rep.  703:  Louis- 
ville v.  Johnson,  (Ky.  1902)  69  S.  W.  Rep. 
803;  Louisville  v.  Michels,  114  Ky.  551;  Bell 
v.  Henderson,  (Ky.  1903)  74  S.  W.  Rep.  206; 
Carroll  v.  Louisville,  (Ky.  1904)  78  S.  W.  Rep. 
1 1 17;  West  Kentucky  Telephone  Co.  v.  Phnris, 
(Ky.  i904">  78  S.  W.  Rep.  917:  Louisville  v. 
Keher,  (Ky.  1904)  79  S.  W.  Rep.  270;  Clay 
City  v.  Abner,  (Ky.  1904)  82  S.  W.  Rep.  276. 

Maine.  —  Moriarty  v.  Lewiston,  98  Me.  482. 

Michigan.  —  Finch  v.  Bangor,  133  Mich.  149; 
Newman  v.  Ann  Arbor,  134  Mich.  29;  Gilson 
v.  Cadillac,  134  Mich.  189. 

Minnesota.  —  Cunningham    v.    Thief  River 


Falls,  84  Minn.  21  ;  Bieber  v.  St.  Paul,  87  Minn. 
35  ;  Kennedy  v.  St.  Cloud,  90  Minn.  523. 

Mississippi.  —  Carver  v.  Jackson.  82  Miss. 
583. 

Missouri.  —  Young  v.  Webb  City,  150  Mo. 
333;  Baustian  v.  Young,  152  Mo.  317,  75  Am. 
St.  Rep.  462;  Buckley  v.  Kansas  City,  156  Mo. 
16;  Fodder  v.  Kansas  City,  94  Mo.  App.  464; 
Buckley  v.  Kansas  City,  95  Mo.  App.  188;  Reed 
v.  Mexico,  101  Mo.  App.  155;  Fehlhauer  v.  St. 
Louis,  178  Mo.  635;  Norton  v.  Kramer,  180 
Mo.  536;  Ely  v.  St.  Louis,  181  Mo.  723;  Wallis 
v.  Westport,  82  Mo.  App.  522;  Kaiser  v.  St. 
Louis,  185  Mo.  366;  St.  Louis  v.  Kansas  City, 
no  Mo.  App.  653;  Deland  v.  Cameron,  112 
Mo.  App.  704;  Burnes  v.  St.  Joseph,  91  Mo. 
App.  489- 

Montana.  —  Leonard  v.  Butte,  25  Mont.  410; 
May  v.  Anaconda,  26  Mont.  140 ;  Meisner  v. 
Dillon,  29  Mont.  116. 

Nebraska.  —  Anderson  v.  Albion,  64  Neb. 
280  ;  Nothdurft  v.  Lincoln,  66  Neb.  434. 

New  York.  —  Landau  v.  New  York,  180  N. 
Y.  48,  105  Am.  St.  Rep.  709  ;  Tubesing  v.  Buf- 
falo, 51  N.  Y.  App.  Div.  14;  Archer  v.  Mt. 
Vernon,  57  N.  Y.  App.  Div.  32;  Brush  v.  New 
York,  59  N.  Y.  App.  Div.  12;  Dennis  v.  Elmira 
Heights,  59  N.  Y.  App.  Div.  404;  Hulse  v. 
Goshen,  71  N.  Y.  App.  Div.  436;  O'Shaugh- 
nessey  v.  Middleport,  93  N.  Y.  App.  Div.  93  ; 
Bradner  v.  Warwick,  91  N.  Y.  App.  Div.  408; 
Foley  v.  New  York,  95  N.  Y.  App.  Div.  374. 

Ohio.  —  Dayton  v.  Taylor,  62  Ohio  St.  1 1  ; 
Leipsis  v.  Gerdeman,  68  Ohio  St.  1  ;  Murphy 
v.  Dayton,  8  Ohio  Dec.  354;  Ohliger  v.  Toledo, 
10  Ohio  Cir.  Dec.  762,  20  Ohio  Cir.  Ct.  142; 
Durbin  v.  Napoleon,  n  Ohio  Cir.  Dec.  584,  21 
Ohio  Cir.  Ct.  160  ;  Toledo  v.  Nitz,  23  Ohio  Cir. 
Ct.  350. 

OWo/ioma.  —  Norman  i<.  Teel,  12  Okla.  69. 

Pennsylvania. — Johnson  v.  Philadelphia,  208 
Pa.  St.  182;  Rimby  v.  Philadelphia,  208  Pa.  St. 
119;  Kelchner  v.  Nanticoke,  209  Pa.  St.  412; 
Russell  v.  Westmoreland  County,  26  Pa.  Super. 
Ct.  425. 

South  Dakota. —  Bohl  v.  Dell  Rapids.  15  S. 
Dak.  619;  Jones  v.  Sioux  Falls,  (S.  Dak.  1904) 
101  N.  W.  Rep.  43. 

T etinessee.  —  Franklin  v.  House,  104  Tenn. 
1  :  Archer  v.  Johnson  City,  (Tenn.  1901)  64  S. 
W.  Rep.  474. 

Texas.  —  Davis  v.  Austin,  22  Tex.  Civ.  App. 
460;  Laredo  Electric,  etc.,  Co.  v.  Hamilton, 
23  Tex.  Civ.  App.  480 ;  Dallas  v.  Moore,  32 
Tex.  Civ.  App.  230;  McKinncy  v.  Brown,  (Tex. 
Civ.  App.  1904)  81  S.  W.  Rep.  88. 

Virginia.  —  Roanoke  v.  Shull,  97  Va.  419, 
75  Am.  St.  Rep.  791. 

Wisconsin.  —  Kleiner  v.  Madison,  104  Wis. 
339 ;  Peake  v.  Superior,  to6  Wis.  403. 

Municipal  corporations  owe  it  to  the  public 
to  keep  the  sidewalks  in  such  a  condition  that 
pedestrians  who  are  ordinarily  careful  will  not 
be  exposed  to  injury.  Rlume  v.  New  Orleans, 
ioj  La.  34;. 

Street  in  Outskirts.  —  The  same  duty  rests 
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197.    See  notes  i,  2,  3. 

Opportunity  to  Remove  Defect.  —  See  note  4. 

l>.  Ordinary  Travel  Only  to  Be  Considered. 
I*2?>.   c.  Special  Conditions  of  Municipal  Action. 
d.  Amount  of  Use  of  Hichvvay.  — See  note  5. 


-  See  notes  5,6. 
See  note  3. 


upon  the  municipality  though  the  street  is  in 
the  outskirts  of  the  village.  Mt.  Morris  v. 
Kanode,  98  111.  App.  373. 

Street  in  Course  of  Repair.  —  The  duty  on  the 
part  of  a  city  to  keep  its  streets  in  a  reason- 
ably safe  condition  for  travel  does  not  exist 
v.'.nK  -mil  .-tracts  arc  being  repaired  and  im- 
1  roved.  South  Omaha  v.  Burke,  (Neb.  1902) 
91  N.  W.  Rep.  562. 

De.'e;ts  in  Construction.  —  The  duty  devolving 
cn  cities  and  villages  to  keep  streets  and  side- 
w  ilks  reasonably  safe  and  fit  for  travel  applies 
to  defects  in  construction,  as  well  as  neglect 
to  repair.    Plainview  v.  Mendelson,  65  Neb.  85. 

-8*27.  1.  Requirement  of  Particular  Statute. — 
1  unningkam  v.  Clay  Tp.,  69  Kan.  373. 

2.  No  Guaranty  of  Safety  —Colorado.  —  Denver 
v.  Moewes,  15  Colo.  App.  28. 

Connecticut.  —  Tiesler  v.  Norwich,  73  Conn. 
199. 

Delaware.  —  Colbourn  v.  Wilmington,  4  Penn. 
(Del.)  443- 

Illinois.  —  Elgin  v.  Nofs,  200  111.  252;  Lock- 
pott  v.  Richards,  81  111.  App.  533  ;  Nokomis  v. 
Farley,  113  111.  App.  161. 

Indiana.  —  Terre  Haute  v.  Constans,  26  Ind. 
App.  421  ;  Indianapolis  v.  Mitchell,  27  Ind.  App. 
589;  Vincennes  v.  Spees,  (Ind.  App.  1904)  72 
N.  E.  Rep.  531,  (Ind.  App.  1905)  74  N.  E.  Rep. 
277. 

Iowa.  —  Harvey  v.  Clarinda,  11 1  Iowa  528. 
Kansas.  —  Holitza  v.  Kansas  City,  68  Kan. 
J  57- 

Kentucky.  —  Covington  v.  Asman,  113  Ky. 
608;  Covington  ,v.  Manwaring,  113  Ky.  592; 
Bell  v.  Henderson,  (Ky.  1903)  74  S.  W.  Rep. 
206:  Carroll  v.  Louisville,  (Ky.  1904)  78  S. 
W.  Rep.  1 1 17;  Clay  City  v.  Abner,  (Ky.  1904) 
82  S.  W.  Rep.  276. 

Michigan.  —  Gilson  v.  Cadillac,  134  Mich. 
189;  Harden  v.  Jackson,  (Mich.  1904)  100  N. 
W.  Rep.  389. 

Mississippi.  —  Carver  v.  Jackson,  82  Miss.  583. 

Missouri.  —  Baustian  v.  Young,  152  Mo.  317, 
75  Am.  St.  Rep.  462;  Reed  v.  Mexico,  101  Mo. 
App.  155;  Burnes  v.  St.  Joseph,  91  Mo.  App. 
489. 

Montana.  —  Meisner  v.  Dillon,  29  Mont.  116. 
Nebraska.  —  Nothdruft  v.  Lincoln,  66  Neb. 
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New  York.  —  O'Shaughnessey  v.  Middleport, 
93  N.  Y.  App.  Div.  93  ;  Beck  v.  Buffalo,  (Supm. 
Ct.  App.  Div.)  63  N.  Y.  Supp.  499;  Snowden 
r.  Somerset,  52  N.  Y.  App.  Div.  84  ;  Tubesing 
v.  Buffalo,  51  N.  Y.  App.  Div.  14;  Archer  v. 
Mt.  Vernon,  57  N.  Y.  App.  Div.  32. 

North  Carolina.  —  Jones  v.  Greensboro,  124 
N.  Car.  310. 

Ohio.  —  Dayton  v.  Taylor,  62  Ohio  St.  11: 
Fremont  v.  Dunlap,  69  Ohio  St.  286 ;  Leipsic 
v.  Gerdeman.  68  Ohio  St.  1  ;  Durbin  v.  Napo- 
leon, 11  Ohio  Cir.  Dec.  584,  21  Ohio  Cir.  Ct. 
160. 

Oklahoma.  —  Norman  v.  Teel,  12  Okla.  69. 
Pennsylvania.  —  Wible    v.    Philadelphia,  21 


Pa.  Super.  Ct.  486 ;  Martin  v.  Williamsport, 
208  Pa.  St.  590. 

South  Dakota.  —  Jones  v.  Sioux  Falls,  (S. 
Dak.  1904)  101  N.  W.  Rep.  43. 

Tennessee.  —  Archer  v.  Johnson  City,  (Tenn. 
1901)  64  S.  W.  Rep.  474. 

Liability  Not  Absolute.  —  Jackson  v.  Lansing, 
121  Mich.  279;  Wallis  v.  Westport,  82  Mo. 
App.  522;  King  v.  Ft.  Ann,  180  N.  Y.  496; 
Bohl  v.  Dell  Rapids,  15  S.  Dak.  619;  Kleiner  v. 
Madison,  104  Wis.  339;  Peake  v.  Superior, 
106  Wis.  403. 

3.  Remote  Bangers.  —  Colbourn  v.  Wilming- 
ton, 4  Penn.  (Del.)  443  ;  Wickliffe  v.  Moring, 
113  Ky.  597;  Fremont  v.  Dunlap,  69  Ohio  St. 
286. 

4.  Repairs  Within  Reasonable  Time  After  Notice 

—  Colorado.  —  Denver  v.  Moewes,  15  Colo. 
App.  28. 

Delaware. — Jarrell  v.  Wilmington,  4  Penn. 
(Del.)  454- 

Indiana.  —  Lewisville  v.  Batson,  29  Ind.  App. 
21  ;  Huntington  v.  Lusch,  33  Ind.  App.  476. 

Kentucky.  —  Wickliffe  v.  Moring,  113  Ky. 
597;  Louisville  v.  Brewer,  (Ky.  1903)  72  S.  W. 
Rep.  9 ;  West  Kentucky  Telephone  Co.  v. 
Pharis,  (Ky.  1904)  78  S.  W.  Rep.  917. 

Michigan.  —  Newman  v.  Ann  Arbor,  134 
Mich.  29. 

Missouri.  —  Baustian  v.  Young,  152  Mo.  317, 
75  Am.  St.  Rep.  454;  Buckley  v.  Kansas  City, 
156  Mo.  16. 

Neiv  York.  —  Blakeslee  v.  Geneva,  61  N.  Y. 
App.  Div.  42. 

Presumption  of  Reasonable  Time.  —  Where  a 
defect  has  existed  for  a  long  time,  the  law 
presumes  that  the  municipality  has  had  reason- 
able time  within  which  to  remedy  such  defect. 
Hitt  v.  Kansas  City,  110  Mo.  App.  713. 

5.  Ordinary  Travel  Only  to  Be  Considered.  — 
A  municipality  is  not  bound  to  maintain  the 
sidewalk  in  such  a  way  as  to  insure  the  safety 
of  one  moving  a  safe.  Kohlhof  v.  Chicago,  192 
111.  249,  85  Am.  St.  Rep.  335. 

The  roadway  must  be  kept  in  such  a  state 
of  repair  as  to  be  safe  for  horses  and  vehicles 
but  not  necessarily  for  foot  passengers.  Belling 
v.  Hamilton,  3  Ont.  L.  Rep.  318. 

6.  Bicyclers.  —  Overhouser  v.  American  Cereal 
Co.,  118  Iowa  417;  Rust  v.  Essex,  182  Mass. 
313;  Leslie  v.  Grand  Rapids,  120  Mich.  28; 
Morrison  v.  Syracuse,  45  N.  Y.  App.  Div.  421. 

One  riding  a  bicycle  has  a  right  to  assume 
no  more  than  that  the  walk  is  in  a  safe  condi- 
tion for  pedestrians  to  use,  and  if  he  is  injured 
when  the  walks  are  in  such  condition  he  cannot 
recover.  Gagnier  v.  Fargo,  11  N.  Dak.  73,  95 
Am.  St.  Rep.  705. 

428.    3.  Negligence  of  Municipal  Officers. 
Kleopfert  v.  Minneapolis,  90  Minn.  158. 

5.  Amount  of  Use  of  Highway.  —  Denver  v. 
Moewes.  15  Colo.  App.  28;  Holitza  j\  Kansas 
City.  68  Kan.  157:  Moriarty  v.  Lewiston,  98 
Me.  482 :  Snowden  v.  Somerset.  52  N.  Y.  App. 
Div.  84. 
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43  ai.    e.  Total  Extent  of  Highways.  — See  note  8. 

/.  Defective  Plan  of  Construction.  — See  note  io. 
430.    See  note  I. 

g.  Action  of  Elements.  —  See  notes  2,  3,  5. 

i.  Lack  of  Means  for  Repair.  —  See  note  8. 

430.  4.  Rule  of  Liability  in  England  and  Canada.  —  See  note  13. 

431.  5.  Defects  Created  by  Individuals  —  a.  Municipal  Liability. — 
See  note  1. 

433.    See  note  2. 

Liability  for  Negligence  of  Railroad  Company.  —  See  notes  5,  6,  7. 

433.    b.  Individual  Liability  —  (ij  In  General.  —  See  notes  1,  2. 


42S.  8.  Extent  of  Highways  Requiring  Super- 
vision.—  Roanoke  v.  Shull,  97  Va.  419,  75  Am. 
St.  Rep.  791. 

10.  Defective  Plan  of  Construction  —  Munici- 
pality Not  Liable.  —  See  Augusta  v.  Little,  115 
Ga.  124. 

What  Necessary  to  Show  Freedom  from  Liability. 

—  Before  a  corporation  can  claim  exemption 
from  liability  for  a  defect  in  a  highway  because 
of  a  fault  in  the  plans,  it  must  appear,  not  only 
that  the  work  was  done  precisely  in  accordance 
with  the  plan,  but  that  the  plan  was  one 
adopted  by  the  corporation  and  that  some  steps 
have  been  taken  to  remedy  the  defect.  Collett 
v.  New  York,  51  N.  Y.  App.  Div.  394. 

429.  1.  Plan  Manifestly  Unsafe.  —  Teager  v. 
Flemingsburg,  109  Ky.  746,  95  Am.  St.  Rep. 
400  ;  Stone  v.  Seattle,  30  Wash.  65. 

2.  Defects  from  Natural  Causes.  —  Snow  does 
not  afford  an  excuse  for  negligence  of  cities 
charged  with  the  duty  of  keeping  the  streets  in 
repair.   Waters  v.  Kansas  City,  94  Mo.  App.  413. 

3.  Extraordinary  Flood  or  Storm.  —  Beattie  v. 
Detroit,  (Mich.  1904)  100  N.  W.  Rep.  574; 
Schrunk  v.  Joseph,  120  Wis.  223  ;  lenewin  v. 
Irving,  122  Wis.  228,  rehearing  denied  122 
Wis.  237. 

5.  Effect  of  Action  of  Elements.  —  Beattie  v. 
Detroit.  (Mich.  1904)  100  N.  W.  Rep.  574. 

3.  Contra.  —  McKinney  v.  Brown,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  88. 

4:80.  13.  English  Decisions.  —  Whyler  v. 
Bingham  Rural  Dist.  Council,  (1901)  1  Q.  B. 
45-  See  also  Shoreditch  v.  Bull,  90  L.  T.  N.  S. 
210. 

Canada  Decisions.  —  Duclos  v.  Ely  Tp.,  5 
Rev.  de  lur.  177. 

Statutory  Provision  —  In  Ontario.  —  Ince  v. 
Toronto,  27  Ont.  App.  410,  affirmed  31  Can. 
Sup.  Ct.  323  ;  Leizert  v.  Matilda  Tp.,  26  Ont. 
App.  1;  Ricketts  v.  Markdale,  31  Ont.  610; 
Hogg  v.  Brooke  Tp.,  7  Ont.  L.  Rep.  273  ;  Hol- 
land v.  York  Tp.,  7  Ont.  L.  Rep.  533. 

431.  1.  Municipality  Liable  Though  Defect 
Created  by  Another — Connecticut.  —  Hillyer  v. 
Winsted,  77  Conn.  304. 

Indiana.  —  Vincennes  v.  Spees,  (Ind.  App. 
'9°51  74  N.  E.  Rep.  277. 

Kansas.  —  Holitza  v.  Kansas  City,  68  Kan. 
157- 

Kentucky.  —  Glasgow  v.  Gillenwaters,  113 
Ky.  140:  Covington  v.  Johnson,  (Ky.  1902)  69 
S.  W.  Rep.  703:  Bromley  v.  Bodkin,  (Ky.  1903) 
77  S  W.  Rep.  696  :  West  Kentucky  Telephone 
Co.  v.  Pharis,  (Ky.  1904)  78  S.  W.  Rep.  917; 
Louisville  v.  Keher,  (Ky.  1904)  79  S.  W.  Rep. 
270. 


Missouri. —  Fehlhauer  v.  St.  Louis,  178  Mo. 
635- 

New  York.  —  Leggett  v.  Watertown,  55  N. 
Y.  App.  Div.  321  ;  Higgins  v.  Brooklyn,  etc., 
R.  Co.,  54  N.  Y.  App.  Div.  69. 

Washington.  —  Beall  v.  Seattle,  28  Wash. 
593,  92  Am.  St.  Rep.  892. 

Canada.  —  Holland  V.  York  Tp.,  7  Ont.  L. 
Rep.  533-  See  also  Taylor  v.  Winnipeg,  12 
Manitoba  479. 

432.  2.  Municipality  and  Individual  Not  Joint 
Tortfeasors.  —  Mooney  v.  Edison  Electric  Il- 
luminating Co.,  185  Mass.  547  ;  Brown  v.  Louis- 
burg,  128  N.  Car.  701,  78  Am.  St.  Rep.  677; 
Dutton  v.  Lansdowne,  198  Pa.  St.  563,  82  Am. 
St.  Rep.  814. 

5.  Negligence  of  Railroad  Company. —  Kansas 
City  v.  Orr,  62  Kan.  61  ;  Binninger  v.  New 
York,  80  N.  Y.  App.  Div.  438,  modified  177  N. 
Y.  199.  See  also  Prevost  v.  Montreal,  15 
Quebec  Super.  Ct.  39. 

6.  In  Massachusetts. —  Hyde  v.  Boston,  186 
Mass.  1 1 5. 

7.  Street  Railroads.  • — Decatur  v.  Hamilton,  89 
III.  App.  561  ;  Hyde  v.  Boston,  186  Mass. 
'  IS- 

433.  1.  Individual  Obstructing  or  Excavat- 
ing Highway  Liable  to  Person  Injured —  Georgia. 
—  Brunswick,  etc.,  R.  Co.  v.  Hardey,  112  Ga. 

604. 

Idalto.  —  Horn  v.  Boise  City  Canal  Co.,  7 
Idaho  640. 

Kentucky  — West  Kentucky  Telephone  Co.. 
v.  Pharis,  (Ky.  1904)  78  S.  W.  Rep.  917. 

Minnesota. —  Isham  v.  Broderick,  89  Minn. 
397- 

Montana.  —  Robinson  v.  Mills,  25  Mont.  397,. 
citing  15  Am.  and  Eng.  Encvc.  or  Law  (2d! 
ed.)  433. 

New  Hampshire.  —  Dow  V.  Portsmouth,  etc.,. 
St.  R.  Co.,  70  N.  H.  410. 

Next:  York.  —  Tremblay  v.  Harmony  Mills, 
171  N.  Y.  =198 ; 'Ann  v.  Herter,  79  N.  Y.  App. 
Div.  6. 

Oregon.  —  Nosier  v.  Coos  Bay,  etc.,  R.,  etc., 
Co.,  39  Oregon  335.  citing  15  Am.  and  Eng. 
Encyc.  or  Law  (2d  ed.)  433. 

Texas.  —  Shippers  Compress,  etc.,  Co.  i'. 
Davidson.  35  Tex.  Civ.  App.  558. 

West  Virginia.  —  O'Hanlin  v.  Carter  Oil  Co., 
54  W.  Va.  510. 

Canada.  —  Cox  v.  Nova  Scotia  Telephone  Co., 
?S  Nova  Scotia  148:  Minns  7'.  Omeir.ee.  8  Ont. 
L.  Rep.  508.  affirming  2  Out.  1..  Rep.  579  ;  Mc- 
Intyrc  v.  Lindsay.  4  Ontario  L.  Rep.  448. 

2.  Thouph  Muri'inality  Not  Liable.  —  Trem- 
blay  v.  Harmony  Mills,  171  N.  Y.  598. 
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I'.t'.t.    (j)  leased  on  Creation  of  Nuisance.  —  See  notes  4,  5. 
13  I.    See  note  3. 

c.  EFFECT  of  License  —  (1)  On  Municipal  Liability  —  (a)  in  Gen- 
ami.  —  See  notes  4,  7,  8. 

(b)  Improper  License.  —  See  note  9. 
433.    See  note  I. 

(0)  Duty  to  Supervise  Work.  —  See  note  2. 
(2)  On  Individual  Liability.  —  See  notes  6,  7. 
430.    See  note  1. 

6.  Liabilities  of  Abutting  Owners  —  a.  In  GENERAL.  —  See  notes 
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b.  Imposition  of  Duty  of  Repair.  — See  notes  1,  2,  3,  5. 
c  Dangerous  Condition  of  Property.  — See  note  7. 


4113.  4.  Interference  with  Highway  Is  Nui- 
sance. —  Davis  v.  Rich,  180  Mass.  235  ;  Leahan  v. 
Cochran,  178  Mass.  566,  86  Am.  St.  Rep.  506; 
Isham  v.  Broderick,  89  Minn.  397 ;  Lawton  v. 
Olmstead,  40  N.  Y.  App.  Div.  544;  Nosier  v. 
Coos  Bay,  etc.,  R.,  etc.,  Co.,  39  Oregon  335 ; 
Smith  -'.  Gilreath,  69  S.  Car.  353. 

5.  Negligence  Immaterial  When  Use  of  High- 
way Wrongful.— Leahan  v.  Cochran,  178  Mass. 
566,  86  Am.  St.  Rep.  506;  Davis  v.  Rich,  180 
Mass.  235;  Smith  v.  Gilreath,  69  S.  Car.  353; 
Shippers  Compress,  etc.,  Co.  v.  Davidson,  35 
Tex.  Civ.  App.  558. 

434.  3.  Boise  City  v.  Boise  Rapid  Transit 
Co.,  6  Idaho  779. 

4.  Precautions  to  Be  Taken  by  Municipality. 

—  Kansas  City  v.  McDonald,  60  Kan.  481  ; 
Bell  v.  Henderson,  (Ky.  1903)  74  S.  W.  Rep. 
206;  Louisville  v.  Keher,  (Ky.  1904)  79  S.  W. 
Rep.  270;  Beattie  v.  Detroit,  129  Mich.  20; 
Mischke  V.  Seattle,  26  Wash.  616. 

7.  Municipality  Not  Liable  for  Licensee's  Negli- 
gence. —  Thompson  v.  West  Bay  City,  (Mich. 
1904)  100  N.  W.  Rep.  280;  Wright  v.  Muske- 
gon, (Mich.  1905)  103  N.  W.  Rep.  558;  Browne 
v.  Bachman,  31  Tex.  Civ.  App.  430;  Copeland 
v.  Seattle,  33  Wash.  415. 

8.  Contrary  Decisions.  —  Decatur  v.  Hamilton, 
89  111.  App.  56:  ;  Whitty  v.  Oshkosh,  106 
Wis.  87. 

9.  Obstruction  Maintained  under  Invalid  Muni- 
cipal License.  — Richmond  v.  Smith,  101  Va. 
161. 

435.  1.  Use  Intrinsically  Dangerous.  —  Lan- 
dau v.  New  York,  180  N.  Y.  48,  105  Am.  St. 
Rep.  709. 

2.  Municipality  Bound  to  Exercise  Supervision. 

—  Louisville  v.  Keher.  (Ky.  1904)  79  S.  W. 
Rep.  270;  Monje  v.  Grand  Rapids,  122  Mich. 
645:  Beattie  v.  Detroit,  129  Mich.  20;  Hewitt 
v.  Cleveland,  11  Ohio  Cir.  Dec.  710,  21  Ohio 
Cir.  Ct.  505. 

6.  Licensee  Must  Not  Endanger  Travelers.  — 
Endicott  v.  Triple  State  Natural  Gas,  etc.,  Co., 
(Ky.  1903)  76  S.  W.  Rep.  516,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  435;  Powers 
v.  St.  Joseph,  91  Mo.  App.  55;  Bonn  v.  Bell 
Telephone  Co.,  30  Ont.  696. 

7.  Excavation  Must  Be  Guarded  and  Lighted.  — 
EndicoU  v.  Triple  State  Natural  Gas,  etc.,  Co., 
(Ky.  1903)  76  S.  W.  Rep.  516,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  435  ;  Louis- 
ville v.  Keher,  (Ky.  1904)  79  S.  W.  Rep.  270; 
Robinson  v.  Mills,  25  Mont.  397. 

436.  1.  Must   Restore   Highway  to  Condi- 


tion of  Safety.  —  Robinson  v.  Mills,  25  Mont. 
397- 

4.  Abutting  Owner  Not  Bound  to  Repair.  — 

Martinovich  v.  Wooley,  128  Cal.  141  ;  Beck 
v.  Ferd  Heim  Brewing  Co.,  167  Mo.  195;  Black- 
well  v.  Hill,  76  Mo.  App.  46  ;  Rupp  v.  Burgess, 
70  N.  J.  L.  7.  See  also  Robinson  v.  Mills,  25 
Mont.  397;  Mullins  v.  Siegel-Cooper  Co.,  95 
N.  Y.  App.  Div.  234. 

5.  Abutter  Liable  for  Defects  Created  by  Him. 

—  Blackwell  v.  Hill,  76  Mo.  App.  46  ;  Rupp  v. 
Burgess,  70  N.  J.  L.  7  ;  Ann  v.  Herter,  79  N. 
Y.  App.  Div.  6  ;  Matthews  v.  New  York,  78  N. 
Y.  App.  Div.  422 ;  Mullins  v.  Siegel-Cooper  Co., 
95  N.  Y.  App.  Div.  234.  See  also  Schubkegel 
v.  Butler,  76  N.  Y.  App.  Div.  10. 

6.  Care  Required  to  Cover  Permanent  Excava- 
tion.—  Jegglin  v.  Roeder,  79  Mo.  App.  428; 
Sutphen  v.  Hedden,  67  N.  J.  L.  324;  O'Malley 
v.  Gerth,  67  N.  J.  L.  610;  Rupp  v.  Burgess.  70 
N.  J.  L.  7.  See  also  Reedy  v.  St.  Louis  Brew- 
ing Assoc.,  161  Mo.  523  ;  Schubkegel  v.  Butler, 
76  N.  Y.  App.  Div.  10 ;  Whitty  v.  Oshkosh, 
106  Wis.  87. 

437.  1.  Imposition  of  Repair  on  Abutter.  — 
Lincoln  v.  Janesch,  63  Neb.  707,  93  Am.  St. 
Rep.  478. 

2.  Does  Not  Inure  to  Benefit  of  Person  Injured. 

—  Martinovich  v.  Wooley,  128  Cal.  141;  Baus- 
tian  v.  Young,  152  Mo.  317,  75  Am.  St.  Rep. 
462 ;  Dallas  v.  Meyers,  (Tex.  Civ.  App.  1900) 
55  S.  W.  Rep.  742.  See  also  Mullins  v.  Siegel- 
Cooper  Co.,  95  N.  Y.  App.  Div.  234. 

3.  Continuing  Liability  of  City. —  Lancaster  v. 
Walter,  (Ky.  1904)  80  S.  W.  Rep.  189;  Lincoln 
v.  Pirner,  59  Neb.  634;  Dallas  v.  Jones,  (Tex. 
Civ.  App.  1898)  54  S.  W.  Rep.  606,  reversed 
93  Tex.  38  ;  Dallas  v.  Meyers,  (Tex.  Civ.  App. 
1900)  55  S.  W.  Rep.  742. 

Supervision  Required  of  Municipal  Officers.  — 
When  the  proper  authorities  direct  a  material 
change  to  be  made  in  the  highway  by  an  abut- 
ting owner,  they  are  bound  to  maintain  such  a 
supervision  of  the  work  as  will  protect  the  pub- 
lic from  any  danger  likely  to  arise  from  it. 
Canfield  v.  East  Stroudsburg,  19  Pa.  Super.  Ct. 
649. 

5.  Statutory  Provision  Invalid.  —  But  in  Ne- 
braska the  abutting  owner  is  made  liable  by 
statute.  Lincoln  v.  Janesch,  63  Neb.  707,  93 
Am.  St.  Rep.  478. 

7.  Dangerous  Place  Near  Highway.  —  Perrigo 
v.  St.  Louis,  185  Mo.  274;  Brown  r.  Wabash 
R.  Co.,  90  Mo.  App.  20 ;  Carson  v.  Mackin,  23 
Pa.  Super.  Ct.  50. 
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438.  See  note  i. 

439.  7.  Liabilities  of  Contractors.  —  See  notes  7,  8. 

440.  8.  Defects  Involving  Liability  —  a.  Question  of  Fact.  —  See 
note  1. 

b.  Unguarded  Holes  or  Excavations  in  Highway  —  (1) 
Municipal  Liability.  —  See  note  3. 

Montana.  —  Leonard  v.  Butte,  25  Mont.  410; 
Metz  v.  Butte,  27  Mont.  506. 

New  Hampshire.  —  Wilder  v.  Concord,  72  N. 

H.  259;  Seeton  v.  Dunbarton,  72  N.  H.  269. 
New   York.  —  Fordham  v.  Gouverneur.  160 

N.  Y.  541  ;  Cummings  v.  New  Rochelle,  38  N. 
Y.  App.  Div.  583;  Fisher  v.  Mt.  Vernon,  41 
N.  Y.  App.  Div.  293 ;  Hewett  v.  Thurman, 
41  N.  Y.  App.  Div.  6;  Archer  v.  Mt.  Vernon, 
57  N.  Y.  App.  Div.  32;  Brush  v.  New  York,  59 
N.  Y.  App.  Div.  12;  Link  v.  New  York,  82  N. 
Y.  App.  Div.  486. 

Oregon. —  Gardner  v.  Wasco  County,  37 
Oregon  392. 

Pennsylvania. —  Henry  v.  Williamsport,  197 
Pa.  St.  465  ;  Wall  v.  Pittsburg,  205  Pa.  St.  48  ; 
Behl  v.  Philadelphia,  206  Pa.  St.  329  ;  Isemin- 
ger  1.  York  Haven  Water,  etc.,  Co.,  206  Pa. 
St.  591  ;  Guinter  v.  Williamsport,  208  Pa.  St. 
587. 

Rhode  Island.  —  Hutchinson  v.  Clarke,  26  R. 

I.  307. 

Texas.  —  Dallas  v.  Webb,  22  Tex.  Civ.  App. 
48;  San  Antonio  v.  Chism,  (Tex.  Civ.  App. 
1903)  71  S.  W.  Rep.  606. 

Washington.  —  Smith  v.  Seattle,  33  Wash.  488. 
Wisconsin.  —  La  Fave  v.  Superior,  104  Wis. 
454;  Peake  v.  Superior,  106  Wis.  403;  Rhyner 
v.  Menasha,  107  Wis.  201  ;  Prahl  v.  Waupaca, 
109  Wis.  299;  Stege  v.  Milwaukee,  no  Wis. 
484;  Wells  v.  Remington,  118  Wis.  573;  Jene- 
wein  v.  Irving,  122  Wis.  228,  rehearing  denied 
122  Wis.  237. 

Question  of  Law. —  The  court  may  decide  that 
there  is  no  evidence  of  an  actionable  defect. 
Burroughs  v.  Milwaukee,  no  Wis.  478. 

3.  Unguarded  Holes  or  Excavations  in  Highway 
—  Iowa.  —  Finnegan  v.  Sioux  City,  112  Iowa 
232;  Earl  v.  Cedar  Rapids,  126  Iowa  361,  106 
Am.  St.  Rep.  361. 

Kentucky.  —  Covington  v.  Huber,  (Ky.  1902) 
66  S.  W.  Rep.  619. 

Michigan.  —  Monje  v.  Grand  Rapids,  122 
Mich.  645. 

New  York.  —  Eckert  v.  New  York,  59  N.  Y. 
App.  Div.  611. 

Ohio.  —  Toledo  v.  Nitz,  23  Ohio  Cir.  Ct.  350 
Texas.  —  Dallas  v.  Jones,  (Tex.  Civ.  App 
1898)  54  S.  W.  Rep.  606,  reversed  93  Tex.  38 
Canada. —  Homewood  v.  Hamilton,  1  Ont.  L 
Rep.  266  ;  Mclnnes  v.  Egremont  Tp.,  5  Ont.  L 
Rep.  713;  Mclntyre  v.  Lindsay,  4  Ont.  L.  Rep 
448  ;  Belling  v.  Hamilton,  3  Ont.  L.  Rep.  318 
Duclos  v.  Ely  Tp.,  5  Rev.  dc  Jur.  177. 

Drowning  of  Child  in  Unguarded  Pond — A  mu- 
nicipality is  liable  for  the  death  of  a  child  who 
was  drowned  in  a  pond  of  water  situate  in  part 
on  a  public  street  and  part  on  abutting  lots, 
when  it  is  shown  that  the  accumulation  of  water 
was  occasioned  by  the  negligence  of  the  city  in 
filling  in  the  street  with  earth,  that  no  fence 
or  barrier  was  erected,  and  that  the  child  en- 
tered the  pond  from  (he  street.  Bowman  v. 
Omaha,  59  Neb.  84. 


438.  1.  Unguarded  Excavation.  —  Reynolds 
v.  Garst,  25  R.  I.  83. 

439.  7.  City's  Duty  to  Warn  Travelers.  — 

Where  a  city  has  placed  the  work  of  repairing 
a  street  in  charge  of  an  independent  contractor 
it  must  see  that  proper  warnings  are  given  to 
travelers.  Glasgow  v.  Gillen  waters,  113  Ky. 
140. 

8.  By  Street  Railway  Company.  —  Cunningham 
v.  Thief  River  Falls.  84  Minn.  21. 

440.  1.  Question  for  Jury — United  States. 
—  Watertown  v.  Greaves,  (C.  C.  A.)  112  Fed. 
Rep.  183. 

Colorado.  —  Denver  v.  Baldasari,  15  Colo. 
App.  157;  Denver  v.  Hyatt,  28  Colo.  129;  Den- 
ver      Hubbard,  29  Colo.  529. 

Delaware. — Jarrell  v.  Wilmington,  4  Penn. 
(Del.)  454- 

Georgia.  —  Augusta  v.  Thorpe,  113  Ga.  152, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  440. 

Illinois.  —  Fulton  v.  Green,  103  111.  App.  96. 
Io-va.  —  Bridgeman  v.  Missouri  Valley,  (Iowa 

1902)  88  N.  W.  Rep.  1069;  Goucher  v.  Sioux 
City,  115  Iowa  639;  Bauer  v.  Dubuque,  122 
Iowa  500. 

Kansas.  —  Lawrence  v.  Littell,  9  Kan.  App. 
130;  Lincoln  Tp.  v.  Koenig,  10  Kan.  App.  504; 
Holitza  v.  Kansas  City,  68  Kan.  157;  Cunning- 
ham v.  Clay  Tp.,  69  Kan.  373. 

Kentucky.  —  Henderson  v.  Reed,  (Ky.  1901) 
62  S.  W.  Rep.  1039;  Covington  v.  Asman,  113 
Ky.  608;  Louisville  v.  Bailey,  (Ky.  1903)  74 
S.  W.  Rep.  688;  Midway  v.  Lloyd,  (Ky.  1903) 
74  S.  W.  Rep.  195;  Carlisle  v.  Secrest,  (Ky. 

1903)  75  S.  W.  Rep.  268  ;  House  v.  Covington, 
(Ky.  1904)  82  S.  W.  Rep.  374- 

Maine.  —  York  v.  Athens,  99  Me.  82. 

Massachusetts.  —  Bailey  v.  Cambridge,  174 
Mass.  188;  Redford  v.  Woburn,  176  Mass.  520; 
Lamb  v.  Worcester,  177  Mass.  82;  Coles  v. 
Revere,  181  Mass.  175;  Stanford  v.  Hyde  Park, 
185  Mass.  253;  Hyde  v.  Boston,  186  Mass. 
115;  Baker  v.  Fall  River,  187  Mass.  53. 

Michigan.  —  Urtel  v.  Flint,  122  Mich.  65; 
Williams  v.  West  Bay  City,  126  Mich  156; 
Miller  v.  Meade  Tp.,  128  Mich.  98;  Wilkins  v. 
Flint,  128  Mich.  262;  Finch  v.  Bangor,  133 
Mich.  149;  Newman  v.  Ann  Arbor,  134  Mich. 
29;  Beaudin  v.  Bay  City,  136  Mich.  333;  Cald- 
well v.  Detroit,  (Mich.  1904)  100  N.  W.  Rep. 
897. 

Minnesota.  —  Kennedy  v.  St.  Cloud.  90  Minn. 
523- 

Mississippi.  —  Meridian  v.  McBeath,  80  Miss. 
485- 

M'ssouri.  —  Goble  v.  Kansas  City,  148  Mo. 
470;  Milledge  v.  Kansas  City,  100  Mo.  App. 
490;  Quinlan  v.  Kansas  City.  104  Mo.  App.  616; 
Jackson  v.  Kansas  City,  106  Mo.  App.  52;  Ger- 
ber  v.  Kansas  City,  105  Mo.  App.  191  ;  Norton 
v.  Kramer,  180  Mo.  536;  Darrell  v.  St.  Joseph, 
109  Mo.  App.  168;  Perrigo  v.  St.  Louis,  185  Mo. 
274- 
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113. 

444. 


See  note  [. 

Individual  Liability.  —  See  note  3. 
I  ah  URE  TO  LKiHT  Highway.  —  See  note  4. 

Obstructed  or  Defective  Highway.  —  See  note  I. 

</.  Guards,  Signals,  and  Lights  —  (1)  In  General.  —  See  notes 

(3)  Sufficiency.  —  See  notes  4,  5. 

(4)  Unauthorised  Removal.  —  See  note  6. 
See  note  I. 


Gas    Accumulated   in  Unguarded   Trench.  — 

Where  the  municipality  leaves  a  trench  un- 
guarded and  deadly  gas  accumulates  at  the  bot- 
tom it  is  liable  for  injuries  caused  to  a  person 
who  voluntarily  enters  the  trench.  Corbin  v. 
Philadelphia,  195  Pa.  St.  461,  78  Am.  St.  Rep.  825. 

44 1 .  1.  Previous  Accidents  as  Establishing 
Dangerous  Nature.  —  "  While  in  the  first  in- 
stance, a  defect  might  be  disregarded  by  the 
municipality  as  insignificant  so  long  as  its 
existence  had  never  harmed  any  one,  the  occur- 
rence of  numerous  accidents  in  consequence 
thereof  would  suffice  to  characterize  it  as  dan- 
gerous, and  in  course  of  time  impose  upon  the 
city  authorities  the  obligation  to  repair  it." 
Corson  v.  New  York,  78  N.  Y.  App.  Div.  481. 

3.  Excavation  Ground  of  Individual  Liability  — 
Idaho.  —  Horn  v.  Boise  City  Canal  Co.,  7  Idaho 
640. 

Minnesota. —  Ray  v.  Jones,  etc.,  Co.,  92  Minn. 
ICI. 

Montana.  —  Robinson  v.  Mills,  25  Mont.  397. 

New  York.  —  Eckert  v.  New  York,  59  N.  Y. 
App.  Div.  611;  Ann  v.  Herter,  79  N.  Y.  App. 
Div.  6. 

Texas.  —  Laredo  Electric,  etc.,  Co.  v.  Ham- 
ilton, 23  Tex.  Civ.  App.  480. 

4.  No  Obligation  to  Light  Highway —  Colorado. 
—  Oliver  v.  Denver,  13  Colo.  App.  345. 

Florida.  —  Daytona  v.  Edson,  (Fla.  1903)  34 
So.  Rep.  954,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  441. 

Indiana. —  Vincennes  v.  Spees,  (Ind.  App. 
1905)  74  N.  E.  Rep.  277;  Vincennes  v.  Thuis, 
28  Ind.  App.  523. 

Pennsylvania.  —  Horner  v.  Philadelphia,  194 
Pa.  St.  542- 

South  Dakota.  —  Bohl  v.  Dell  Rapids,  15  S. 
Dak.  619. 

Whether  the   City  Has   Assumed   the  Duty 

to  light  a  street  is  a  question  for  the  jury. 
Chicago  v.  Baker.  195  111.  54. 
Whether  the  Street  Is  Sufficiently  Lighted 

the  court  cannot  determine;  this  is  a  matter 
confided  to  the  judgment  and  discretion  of  the 
municipal  authorities.  Wolf  v.  District  of  Co- 
lumbia, 21  App.  Cas.  (D.  C.)  464.  affirmed  196 
U.  S.  152. 

442.     1.   Lighting  of   Defective   Street.  — 

Denver  v.  Hyatt,  28  Colo.  129. 

2.  Guards,  Signals,  and  Lights  —  Duty  of 
Municipality — Illinois.  —  Normal  v.  Webb,  91 
111.   App.    183;    La  Salle  v.   Evans,    tit  III. 

App.  69. 

Maryland.  —  Baltimore  v.  Beck,  96  Md.  183. 

New  York.  —  Snowden  v.  Somerset,  171  N. 
Y.  99;  O'Hara  v.  Buffalo,  39  N.  Y.  App.  Div. 
443- 

Pennsylvania.  —  Canfield  v.  East  Strouds- 
burg,  19  Pa.  Super.  Ct.  649. 


Washington.  —  Reed  v.  Spokane,  21  Wash. 
218;  Drake  v.  Seattle,  30  Wash.  81,  94  Am.  St. 
Rep.  844. 

Canada.  —  Mclutyre  v.  Lindsay,  4  Ont.  L. 
Rep.  448. 

Need  Not  Have  Both  Lights  and  Guards.  — 

But  a  municipality  is  not  bound  to  guard  an 
excavation  by  putting  up  both  lights  and 
rails.  Campbell  v.  Stanberry,  85  Mo.  App. 
159- 

3.  Duty  of  Individual.  —  Mclntyre  v.  Lind- 
say, 4  Ont.  L.  Rep.  448.  See»also  Blakcslee  v. 
Geneva,  61  N.  Y.  App.  Div.  42. 

4.  Change  of  Grade,  —  In  order  to  suspend  the 
duty  imposed  by  statute  to  keep  its  streets 
which  are  open  to  public  travel  in  good  repair 
for  that  purpose,  a  city,  while  grading  and  pav- 
ing a  street  under  the  power  conferred  by  its 
charter,  must  close  to  the  public  travel  that 
portion  thereby  rendered  unfit  or  unsafe.  Beat- 
tie  v.  Detroit,  (Mich.  1904)  100  N.  W.  Rep. 
574- 

443.    4.  Placing  of  Barriers  —  Ordinary  Care. 

—  Sutphen  v.  Hedden,  67  N.  J.  L.  324. 

5.  Sufficiency  of  Barrier  or  Signal  —  Iowa.  — 
!  utherland  v.  Council  Bluffs,  (Iowa  1904)  99 
N.  W.  Rep.  572;  Achey  v.  Marion,  126  Iowa  47. 

Kansas.  —  Wetmore  Tp.  v.  Chamberlain,  64 
Kan.  327. 

Michigan.  —  Hannon  v.  Gladstone,  136  Mich. 

621. 

Missouri.  —  Jackson  v.  Kansas  City,  106  Mo. 
App.  52 ;  Campbell  v.  Stanberry,  85  Mo.  App. 

159- 

New  Hampshire.  —  Wilder  v.  Concord,  72  N. 

H.  259. 

New  Jersey.  —  Sutphen  v.  Hedden,  67  N.  J. 
L.  324. 

New  York.  —  Donnelly  v.  Rochester,  166  N. 
Y.  315;  Snowden  v.  Somerset,  171  N.  Y.  99 ; 
Kane  v.  Yonkers,  43  N.  Y.  App-  Div.  599, 
reversed  169  N.  Y.  392;  Walsh  v.  Central  New 
York  Telephone,  etc.,  Co.,  75  N.  Y.  App.  Div. 

I,  reversed  176  N.  Y.  163;  Grihben  v.  Metro- 
politan St.  R.  Co.,  (Supm.  Ct.  App.  T.)  84  N. 
Y.  Supp.  196;  Devine  v.  National  Wall  Paper 
Co.,  95  N.  Y.  App.  Div.  194,  affirmed  182  N.  Y. 
56s. 

North  Carolina.  —  Foy  v.  Winston,  126  N. 
Car.  381. 

South  Dakota.  —  Overpeck  v.  Rapid  City,  14 
S.  Dak.  507. 

6.  Unauthorized  Removal  of  Guards  or  Signals 

—  Hesselbach  v.  St.  Louis,  179  Mo.  505;  Mc- 
Feeters  v.  New  York,  102  N.  Y.  App.  Div.  32. 
See  also  Wetmore  Tp.  v.  Chamberlain,  64  Kan. 
327  ;  Reed  v.  Spokane,  21  Wash.  218. 

444.  1.  Failure  to  Provide  Against  Removal. 
— ■  Where  barriers  are  removed  by  a  third  per- 
son during  the  temporary  absence  of  a  watch- 
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444.  e.  Objects  Obstructing  Highway.  —  See  notes  2,  3,  5,6,7,8, 
9,  10,  11,  12. 

443.    See  note  1. 

/.  Objects  Frightening  Horses  —  (1)  Municipal  Liability.  — 
See  note  2. 

446.  See  note  1. 

(2)  Individual  liability.  —  See  notes  2,  3,  4. 

(3)  Character  of  Object.  —  See  notes  6,  7. 

447.  Evidence  that  Other  Horses  Were  Tightened.  —  See  note  4. 


man,  a  liability  arises  for  injuries  incurred  by 
one  falling  into  the  excavation.  Cox  v.  Nova 
Scotia  Telephone  Co.,  35  Nova  Scotia  148. 

444.  2.  Stump  in  Highway. —  Lamb  v.  Cedar 
Rapids,  108  Iowa  629  ;  Madison  Tp.  v.  Scott,  9 
Kan.  App.  871  ;  Foley  v.  East  Flamborough  Tp., 
26  Ont.  App.  43. 

Trapdoor  in  Highway.  —  See  Ewing  v.  Hew- 
itt, 27  Ont.  App.  296. 

3.  A  Telephone  Pole  placed  in  the  traveled 
part  of  the  street  constitutes  an  illegal  ob- 
struction, making  the  city  liable  for  injuries 
caused  thereby.  Atkinson  v.  Chatham  Tp.,  26 
Ont.  App.  521. 

5.  Hydrant.  —  The  municipality  is  liable  for 
injuries  caused  by  a  hydrant  improperly  placed 
in  the  highway.  Burnes  v.  St.  Joseph,  91  Mo. 
App.  489.  See  also  St.  Germain  v.  Fall  River, 
177  Mass.  550. 

6.  Projecting  Rails.  — See  Prevost  v.  Montreal, 
15  Quebec  Super.  Ct.  39. 

7.  Articles  Lying  in  Highway.  —  The  munici- 
pality is  liable  for  injuries  to  a  traveler  by 
reason  of  a  fall  on  the  sidewalk  caused  by  fruit 
rinds  and  decayed  vegetables.  Archer  v.  John- 
son City,  (Tenn.  1901)  64  S.  W.  Rep.  474. 

Vehicles  Left  in  Highway.  —  Where  a  city 
allows  a  street  to  be  used  as  a  storage  place 
for  vehicles  it  is  liable  for  injuries  incurred 
thereby.    Radichel  v.  Kendall,  121  Wis.  560. 

Leaving  a  Gravel  Heater  next  to  the  curb  on  a 
street  for  more  than  a  week,  the  tongue  being 
held  up  by  a  defective  wire,  constitutes  a  de- 
fect for  which  the  city  is  liable  to  a  pedestrian 
for  injuries  incurred  thereby.  Griffin  v.  Bos- 
ton, 182  Mass.  409. 

8.  Stones  in  Highway. —  Overhouser  v.  Ameri- 
can Cereal  Co.,  118  Iowa  417;  May  v.  Ana- 
conda, 26  Mont.  140. 

The  city  is  liable  for  injuries  incurred  by 
reason  of  a  pile  of  loose  stones  which  had 
been  left  between  the  sidewalk  and  the  curb- 
ing.   Fockler  v.  Kansas  City,  94  Mo.  App.  464. 

9.  Piles  of  Brick.  —  Murphy  v.  Seneca  Falls,  57 
N.  Y.  App.  Div.  438. 

10.  Lumber  and  Logs.  —  Smith  v.  Davis.  22 
App.  Cas.  (D.  C.)  298;  Evansville  v.  Senhenn, 
26  Ind.  App.  362;  Harper  v.  Kopp,  (Ky.  1903) 
73  S.  W.  Rep.  1:27;  Ricketts  v.  Markdale.  31 
Ont.  610. 

A  Milk  Stand  which  projects  slightly  over  the 
traveled  part  of  the  highway,  constitutes  a  want 
of  repair  making  the  municipality  liable  for  in- 
juries caused  thereby.  Huffman  v.  Bayham 
Tp.,  26  Ont.  App  514. 

11.  Pile  of  Dirt.  —  See  Mrssenircr  v.  Bridge- 
town. 31  Can.  Sup.  Ct.  379,  affirming  33  Nova 
Scotia  201. 

12.  Objects  Rightfully  in  Highway.  —  Cun- 
ningham v.  Clay  Tp.,  69  Kan.  373,  citing  15 


Am  and  Eng.  Encyc.  of  Law  (2d  ed.)  444; 
Horner  v.  Philadelphia,  194  Pa.  St.  542. 

Necessity  Question  for  Jury.  —  Whether  there 
was  a  reasonable  necessity  for  placing  an  ob- 
stacle in  the  street  is  for  the  jury  to  decide. 
Lewis  v.  Ballston  Terminal  R.  Co.,  45  N.  Y. 
App.  Div.  129. 

When  Such  Obstructions  Are  Obvious  greater 
care  is  required  on  the  part  of  the  pedestrian. 
Richmond  v.  Leaker,  99  Va.  1. 

Coal  Hole.  —  The  municipality  is  not  liable 
for  injuries  caused  by  a  coal  hole  which  is 
constructed  like  the  majority  of  coal  holes  in 
the  city.    Rushton  t».  Allegheny,  192  Pa.  St.  574. 

445.  1.  Obstructions  Created  in  Course  of  Re- 
pair.—  Sanford  v.  White,  132  Fed.  Rep.  531. 

2.  Objects  Frightening  Horses.  —  District  of 
Columbia  v.  Moulton,  182  U.  S.  576;  Elgin  v. 
Thompson,  98  III.  App.  358  ;  Halstead  v.  War- 
saw, 43  N.  Y.  App.  Div.  39. 

446.  1.  Objects  in  Untraveled  Part  of  Road. 
—  District  of  Columbia  v.  Moulton,  182  U.  S. 
576. 

2.  Individual  Liability. —  Gait  v.  Woliver,  103 
111.  App.  71  ;  Golden  v.  Chicago,  etc.,  R.  Co., 
84  Mo.  App.  59. 

3.  Reasonableness  of  Use  of  Highway.  —  Selby 
v.  Vancouver  Water  Works  Co.,  32  Wash.  522, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  446. 

4.  Ownership  of  Fee.  —  Lynn  v.  Hooper,  93 
Me.  46. 

6.  Object  Must  Be  Calculated  to  Frighten  Ordi- 
nary Horse.  —  Selby  v.  Vancouver  Water  Works 
Co.,  32  Wash.  522,  ci'ing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  446. 

7.  Question  for  Jury  —  Illinois.  —  Gait  v.  Woli- 
ver, 103  111.  App.  71. 

Indiana. —  Huntington  v.  Lusch,  33  Ind.  App. 
476. 

Kansas.  —  Cunningham  v.  Clay  Tp.,  69  Kan. 
373- 

Maine.  —  York  v.  Athens,  99  Me.  82. 

New  York.  —  Barr  v.  Bainbridge,  42  N.  Y. 
App.  Div.  628  ;  Halstead  v.  Warsaw,  43  N.  Y. 
App.  Div.  39 ;  Lewis  v.  Ballston  Terminal  R. 
Co.  45  N.  Y.  App.  Div.  129. 

Washington. —  Selby  v.  Vancouver  Water 
Works  Co.,  32  Wash.  522,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  446. 

447.  4.  Proof  of  Othnr  Horses  Being  Fright- 
ened by  Objects  —  Illinois.  —  Elgin  v.  Thomp- 
son, 98  111.  App.  358:  Gait  v.  Woliver,  103  111. 
App.  71. 

Kansas.  — -  Cunningham  v.  Clay  Tp.,  69  Kan. 
373.  quoting  15  Am.  and  Eng.  Fncyc.  of  Law 
(2d  ed.)  447. 

Minnesota.  —  Nye  -'.  Dibley,  88  Minn.  465. 

Missouri.  —  Golden  v.  Chicago,  etc.,  R.  Co., 
84  Mo.  App.  59. 
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117.  g,  SNOM  and  Ice  —  (i)  Municipal  Liability  —  (a)  In  General.  —  See 
notes  5,  6,  7. 

I  I*.    See  notes  1,  2. 
•lit).    See  note  1. 

(b)  Rules  in  Particular  States.  —  See  notes  3,  5. 

(c)  Ice  Resulting  from  Negligence.  —  See  notes  6,  IO,  II. 
Drippings  from  Building.  —  See  note  1 3. 


\  ,v  Hampshire.  —  Gould  v.  Hutchins,  (N. 
H.  1904)  58  Atl.  Rep.  1046. 

I  IT.  5.  Liability  Based  ou  Negligence. —  Mag- 
aim  v.  Hagerstown..  95  Md.  62,  93  Am.  St.  Rep. 
317;  Crawford  v.  New  York,  68  N.  Y.  App. 
Div.  107,  affirmed  174  N.  Y.  518;  White  v. 
Manhattan  R.  Co.,  8a  N.  Y.  App.  Div.  259; 
Hopkins  v.  Williamsport,  25  Pa.  Super.  Ct. 
498;  Gait  Knitting  Co.  v.  Cote,  16  Quebec 
Super.  Ct.  424;  Leclerc  v.  Montreal,  15  Quebec 
Super.  Ct.  205;  Rosseau  v.  St.  Nicolas,  15 
Quebec  Super.  Ct.  214.  See  also  Young  v. 
Stanstead  Tp.,  21  Quebec  Super.  Ct.  148. 

6.  Reasonable  Care  and  Diligence —  Illinois.  — 
Chicago  v.  McDonald,  111  111.  App.  436. 

Maryland.  —  Magaha  v.  Hagerstown,  95  Md. 
62,  93  Am.  St.  Rep.  317. 

Missouri.  —  Reedy  v.  St.  Louis  Brewing 
Assoc.,  161  Mo.  523. 

New  York.  —  O'Hara  v.  Brooklyn,  57  N.  Y. 
App.  Div.  176;  Crawford  v.  New  York,  68  N. 
Y.  App.  Div.  107,  affirmed  174  N.  Y.  518. 

Virginia.  —  Charlottesville  v.  Failes,  103 
Va.  53- 

Canada.  —  Taylor  v.  Winnipeg,  12  Manitoba 
479;  Bonin  v.  Montreal,  15  Quebec  Super.  Ct. 
492. 

7.  Question  for  Jury. — Shumway  v.  Burlington, 

108  Iowa  424;  Haight  v.  Elmira,  42  N.  Y.  App. 
Div.  391  ;  Morris  v.  Saratoga  Springs,  55  N.  Y. 
App.  Div.  063;  O'Hara  v.  Brooklyn,  57  N.  Y. 
App.  Div.  176;  Cresler  v.  Asheville,  134  N. 
Car.  311  ;  Russell  v.  Toledo,  10  Ohio  Cir.  Dec. 
367.  19  Ohio  Cir.  Ct.  418;  Bloom  v.  Toledo, 
25  Ohio  Cir.  Ct.  235. 

Whether  Ice  a  Nuisance. —  Whether  ice  in  the 
highway  constitutes  a  public  nuisance  is  a  ques- 
tion for  the  jury.  Shipley  v.  Proctor,  177  Mass. 
498. 

448.  1.  No  Liability  for  Mere  Slippery  Con- 
dition —  Illinois.  —  Ms  reck  v.  Chicago,  89  111. 
App.  358;  Metzger  v.  Chicago,  103  111.  App. 
605 :  Chicago  v.  McDonald,  1 1 1  111.  App.  436. 

Iowa.  —  Templin  v.  Boone,  127  Iowa  91. 

Missouri.  —  Reno  v.  St.  Joseph,  160  Mo.  642  ; 
Quinlan  v.  Kansas  City,  104  Mo.  App.  616. 

New  York.  —  Crawford  v.  New  York,  68  N. 
Y.  App.  Div.  107,  affirmed  174  N.  Y.  518; 
O'Shaughnessey  v.  Middleport,  93  N.  Y.  App. 
Div.  93.  See  also  Haight  v.  Elmira,  42  N.  Y. 
App.  Div.  391  ;  O'Reilly  v.  Syracuse,  49  N.  Y. 
App.  Div.  538. 

North  Carolina.  —  Cresler  v.  Asheville,  134 
N.  Car.  31  r. 

Ohio.  —  See  Russell  v.  Toledo,  10  Ohio  Cir. 
Dec.  367,  19  Ohio  Cir.  Ct.  418. 

Oregon.  —  Gardner  v.  Wasco  County,  37 
Oregon  392. 

Pennsylvania.  —  Hopkins  v.  Williamsport,  25 
Pa.  Super.  Ct.  498. 

Virginia.  —  Charlottesville  v.  Failes,  103  Va. 
53- 


Wisconsin.  —  De  Pere  v.  Hibbard,  104  Wis. 
666;  Dapper  v.  Milwaukee,  107  Wis.  88. 

Canada. —  D'Estimonville  v.  Montreal,  18 
Quebec  Super.  Ct.  470. 

2.  Mounds  and  Ridges  —  Illinois.  —  Mareck  v. 
Chicago,  89  111.  App.  358. 

Iowa. —  Hodges  v.  Waterloo,  109  Iowa  444; 
Templin  v.  Boone,  127  Iowa  91. 

Missouri.  —  Reno  v.  St.  Joseph,  169  Mo.  642:1 
Quinlan  v.  Kansas  City,  104  Mo.  App.  616. 

New  York.  —  Haight  v.  Elmira,  42  N.  Y. 
App.  Div.  391  ;  Beck  v.  Buffalo,  (Supm.  Ct. 
App.  Div.)  63  N.  Y.  Supp.  499.  See  also 
O'Shaughnessey  v.  Middleport,  93  N.  Y.  App. 
Div.  93. 

Pennsylvania.  —  Scott  v.  Scranton,  5  Lack. 
Leg.  N.  (Pa.)  73. 

Washington.  —  Piper  v.  Spokane,  22  Wash. 
147. 

Wisconsin.  —  See  De  Pere  v.  Hibbard,  104 
Wis.  666. 

449.  1.  Failure  to  Remove  Drifts.  —  Ken- 
nedy v.  Portage  la  Prairie,  12  Manitoba  634; 
Hogg  v.  Brooke  Tp.,  7  Ont.  L.  Rep.  273. 

3.  Ohio  Decisions.  — Circleville  v.  Sohn.  11 
Ohio  Cir.  Dec.  193,  20  Ohio  Cir.  Ct.  368. 

5.  In  Massachusetts.  —  See  Bailey  v.  Cam- 
bridge, 174  Mass.  188;  Newton  v.  Worcester, 
174  Mass.  181. 

This  statute  applies  only  to  the  liability  of 
municipalities.  Shipley  v.  Proctor,  177  Mass. 
498. 

In  Rhode  Island. —  See  Allen  v.  Cook,  21  R. 
I.  525- 

6.  Accumulation  of  Ice  Caused  by  Negligence  — 

District  of  Columbia.  —  District  of  Columbia 
v.  Frazer,  21  App.  Cas.  (D.  C.)  154. 

Iowa.  —  Hofacre  v.  Monticello,  (Iowa  1905) 
103  N.  W.  Rep.  488. 

Maryland.  —  Magaha  v.  Hagerstown,  95  Md. 
62,  93  Am.  St.  Rep.  317,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  449. 

Njw  York.  —  Graham  v.  Poughkeepsie,  68 
N.  Y.  App.  Div.  262. 

Ohio.  —  Russell  v.  Toledo,  10  Ohio  Cir.  Dec. 
367,  19  Ohio  Cir.  Ct.  418  ;  Cincinnati  v.  Greb- 
ner,  25  Ohio  Cir.  Ct.  700. 

Canada.  —  Ince  v.  Toronto,  27  Ont.  App. 
410,  affirmed  31  Can.  Sup.  Ct.  323.  See  also 
Taylor  v.  Winnipeg,  12  Manitoba  479. 

Individual  Liability.  —  An  individual  is  also 
liable  for  such  accumulations.  Brown  v.  White, 
202  Pa.  St.  297  ;  Benard  v.  Woonsocket  Bobbin 
Co.,  23  R.  I.  581. 

10.  Character  of  Ice  Immaterial.  —  District  of 
Columbia  v.  Frazer,  21  App.  Cas.  (D.  C.)  154; 
Magaha  v.  Hagerstown,  95  Md.  62,  93  Am.  St. 
Rep.  317. 

11.  Ice  Resulting  from  Structural  Defect  in 
Highway.  —  Muncie  v.  Hey,  (Ind.  1905I  74  \T. 
E.  Ren.  250. 

13.  Ice  Formed  by  Drippings  from  Elevated 
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450.  (d)  Pre-existing  Defect  in  Highway.  —  See  notes  I,  3»  4* 
(e)  Notice  to  Municipality.  —  See  notes  5,  6,  7. 

(t)  Reasonable  Time  for  Removal.  —  See  notes  8,  9. 

451.  (2)  Individual  Liability.  —  See  notes  4,  5. 

h.  Defects  Outside  of  Traveled   Path  —  (i)  Municipality 
Generally  Not  Liable.  —  See  note  6. 

453.  Natural  and  Artificial  Obstacles.  — See  note  I. 
In  Regard  to  City  Streets.  —  See  notes  4,  5. 

(2)  Resulting  Danger  to  Persons  on  Traveled  Path.  —  See  note  6. 

454.  i.  Dangers  Outside  of  Highway.  —  See  note  3. 


Railroad.  —  See  White  v.  Manhattan  R.  Co.,  82 
N.  Y.  App.  Div.  259,  where  the  defendant  was 
held  liable  for  injuries  caused  by  slipping  on 
ice  which  was  created  by  drippings  from  the 
elevated  structure. 

450.  1.  Pre-existing  Defect  Combining  with 
Snow  or  Ice.  —  Hodges  v.  Waterloo,  109  Iowa 
444;  Hamilton  v.  Buffalo,  55  N.  Y.  App.  Div. 
423,  reversed  173  N.  Y.  72;  Gardner  v.  Wasco 
County,  37  Oregon  392.  But  see  Bailey  v. 
Cambridge,  174  Mass.  188. 

3.  Massachusetts  Decisions.  —  See  Bailey  v. 
Cambridge,  174  Mass.  188;  Newton  v.  Worces- 
ter, 174  Mass.  181. 

4.  New  Formation  of  Ice  or  Snow.  —  Compare 
Hodges  v.  Waterloo,  109  Iowa  444. 

5.  Notice  to  Municipality —  Illinois.  —  Ransom 
v.  Belvidere,  87  111.  App.  167. 

Maine.  —  Gurney  v.  Rockport,  93  Me.  360. 
Michigan.  —  Corey  v.  Ann  Arbor,  124  M'ch. 
134. 

New  York.  —  Hawkins  v.  New  York,  54  N. 
Y.  App.  Div.  258  ;  Berger  v.  New  York,  65  N. 
Y.  App.  Div.  394.  See  also  O'Shaughnessey  v. 
Middleport,  93  N.  Y.  App.  Div.  93. 

Uhio.  —  Leipsic  v.  Gerdeman,  68  Ohio  St.  1. 

Canada.  —  Ince  v.  Toronto,  27  Ont.  App. 
410;  Gunlack  v.  Montreal,  17  Quebec  Super. 
Ct.  294.  See  also  Hogg  v.  Brooks  Tp.,  7  Ont. 
L.  Rep.  273. 

6.  Constructive  Notice.  —  Muncie  v.  Hey, 
(Ind.  1905)  74  N.  E.  Rep.  250;  Reedy  v.  St. 
Louis  Brewing  Assoc.,  161  Mo.  523;  Piper  v. 
Spokane,  22  Wash.  147  ;  Kennedy  v.  Portage  la 
Prairie,  12  Manitoba  634;  Gunlack  v.  Montreal, 
17  Quebec  Super.  Ct.  294. 

In  Hawkins  v.  New  York,  54  N.  Y.  App. 
Div.  258,  it  was  held  that  the  circumstances 
were  not  such  as  to  charge  the  municipality 
with  notice. 

Question  for  Jury.  —  The  question  whether  the 
city  had  constructive  notice  of  the  defect  is  for 
the  jury.     Hodges  v.  Waterloo,  109  Iowa  444. 

7.  Compare  Gurney  v.  Rockport,  93  Me.  360, 
holding  that  notice  of  a  great  fall  of  snow  is 
not  sufficient  to  show  knowledge  of  a  drift  of 
snow  at  a  particular  place. 

8.  Reasonable  Time  for  Removal.  —  Reedy  v. 
St.  Louis  Brewing  Assoc.,  161  Mo.  523  ;  Foley 
v.  New  York,  95  N.  Y.  App.  Div.  374;  Moran  v. 
New  York,  98  N.  Y.  App.  Div.  301  ;  Davies 
v.  Reg..  6  Can.  Exch.  344  ;  Ince  v.  Toronto.  27 
Ont.  App.  410,  affirmed  31  Can.  Sup.  Ct.  323. 

Evidence  as  to  the  Number  of  Miles  of  Sirle-u'nlk 
in  a  city  is  admissible  to  show  the  time  within 
which  the  city  must  remove  the  snow.  Craw- 
ford v.  New  York,  68  N.  Y.  App.  Div.  107, 
affirmed  174  N.  Y.  518. 

9.  Hawkins  v.  New  York,  54  N.  Y.  App. 


Div.  258;  Berger  v.  New  York,  65  N.  Y.  App. 
Div.  394 ;  Crawford  v.  New  York,  68  N.  Y. 
App.  Div.  107,  affirmed  174  N.  Y.  518;  Foley 
v.  New  York,  95  N.  Y.  App.  Div.  374 ;  Moran 
v.  New  York,  98  N.  Y.  App.  Div.  301. 

451.  4.  Individual  Liability.  —  Reedy  v. 
St.  Louis  Brewing  Assoc.,  161  Mo.  523;  Trem- 
blay  v.  Harmony  Mills,  171  N.  Y.  598. 

5.  Effect  of  Municipal  Ordinance.  —  Tremblay 
v.  Harmony  Mills.  171  N.  Y.  598. 

In  Illinois  the  municipality  cannot  by  an  or- 
dinance compel  the  property  owner  to  remove 
the  snow  from  the  sidewalk.  Chicago  v.  Mc- 
Donald, in  111.  App.  436. 

6.  Only  Traveled  or  Wrought  Portion  of  High- 
way Need  Be  Fit  for  Travel. —  Orr  v.  Oldtown, 
09  Me.  190;  Lynch  v.  Boston,  186  Mass.  148; 
King  v.  Ft.  Ann,  180  N.  Y.  496;  Gallagher  v. 
Buckley,  31  Wash.  380;  Hammacher  v.  New 
Berlin,  124  Wis.  249. 

What  Constitutes  Traveled  Part.  —  The  traveled 
portion  of  a  highway  is  not  confined  to  the 
part  actually  used  the  greater  portion  of  the 
time  by  vehicles,  but  is  that  part  which  is 
held  open  to  the  public  as  a  highway  and  which 
is  used  in  passing  other  teams.  Newell  v. 
Stony  Point,  59  N.  Y.  App.  Div.  237. 

452.  1.  Artificial  Obstructions  in  Margin.  — 
See  Emery  v_.  Philadelphia.  208  Pa.  St.  492. 

4.  Whole  Width  of  City  Street  to  Be  Passable 
—  Indiana.  —  Odon  v.  Dobbs,  25  Ind.  App. 
522 ;  Thuis  v.  Vincennes,  (Ind.  App.  1905)  73 
N.  E.  Rep.  141. 

Iowa.  —  Lamb  v.  Cedar  Rapids,  108  Iowa 
629. 

Kentucky.  —  Glasgow  v.  Gillenwaters,  113 
Ky.  140. 

Missouri.  —  Kossman  v.  St.  Louis,  153  Mo. 
293- 

Pennsylvania.  —  See  Beach  7'.  Scranton,  5 
Lack.  Leg.  N.  (Pa.)  25. 

Tennessee.  —  Oliver  v.  Nashville,  106  Term. 
27?. 

This  Rule  Also  Applies  to  Sidewalks.  —  Augusta 
7'.  Tharpe,  113  Ga.  152. 

It  is  incumbent  upon  a  city  to  keep  the  en- 
tire space  thrown  open  to  (he  public  as  a 
sidewalk,  in  a  condition  reasonably  safe  for 
pedestrians.    Coffev  v.  Carthage,  t86  Mo.  573. 

5.  Question  for  Jury. —  The  question  whether 
the  portion  of  the  street  in  repair  is  of  sufficient 
width,  is  for  the  jury  to  determine  under  proper 
instructions.     Meisner  v.  Dillon.  29  Mont.  116. 

G.  TJntraveled  Portion  Not  to  Render  Traveled 
Portion  Unsafe. —  Elwood  v.  Addison.  26  Ind. 
Apr..  28. 

454.  3.  Municinalitv  Not  Liable  for  Iniuries 
Beceived  Outside  the  Highway. —  Leggett  v. 
Watertown,  93  N.  Y.  App.  Div.  80. 
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1.1.1.  BARRIERS  AND  RAILINGS  — (i)  To  Prevent  Straying  from  High- 
way. —  See  note  2. 

{2)  At  Dangerous  Places  Near  Road.  —  See  note  3. 
1.10.     Questions  of  Law  and  Fact.  —  See  note  7. 

1.17.   k.  Objects  and  Structures  Overhanging  Highway.  —  See 

note  5. 

A  Rope  or  Wire  Stretched  Across  a  Highway.  —  See  notes  7>  9> 

458.   /.  Falling  Objects.  —  See  note  5. 
fl.ll>.   m.  Slippery  Surfaces.  —  See  note  1. 

n.  Objects  in  Motion  or  Subject  to  Human  Control. — 

Sec  notes  3,  4. 

9.  Proximate  and  Concurring  Causes  —  a.  Proximate  Cause.  — 

See  note  7. 

4CS0.   b.  Concurring  Causes.  —  See  notes  2,  4. 


155.  2.  Barriers  Not  Necessary  to  Prevent 
Traveler  Straying  from  Highway.  —  Vincennes  v. 
Spees,  (lnd.  App.  1905)  74  N.  E.  Rep.  277; 
Liohl  v.  Dell  Rapids,  15  S.  Dak.  619. 

But  in  Sweet  v.  Poughkeepsie,  97  N.  Y.  App. 
Uiv.  82,  the  municipality  was  held  liable,  where 
it  had  erected  nothing  to  indicate  the  lines  of 
the  highway,  and  the  plaintiff  in  turning  a  street 
corner  ran  into  a  stump. 

Persons  Entering  Highway.  — ■  A  municipal 
corporation  is  under  no  duty  to  erect  barriers 
or  maintain  lights  to  prevent  injuries  to  persons 
seeking  to  enter  a  street  from  private  land  at 
a  point  at  which  there  is  no  traveled  way, 
either  public  or  private,  and  at  which  there  is 
nothing  to  put  the  municipality  on  notice  that 
an  entrance  is  likely  to  be  attempted.  Ivester 
v.  Atlanta,  115  Ga.  853. 

3.  Barrier  Necessary  Against  Dangerous  Places. 
—  Vincennes  v.  Spees,  (lnd.  App.  1905)  74 
N.  E.  Rep.  277  ;  Davis  v.  Snyder  Tp.,  196  Pa. 
St.  273 ;  Curry  v.  Luzerne,  24  Pa.  Super.  Ct. 
514:  San  Antonio  v.  Porter,  24  Tex.  Civ.  App. 
444,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  555  USS]- 

•  !•><».  7.  Question  for  Jury.  —  Chicago  v. 
Baker,  195  111.  54;  Rosedale  v.  Cosgrove,  10 
Kan.  App.  211  ;  Coney  v.  Gilboa,  55  N.  Y.  App. 
Div.  in  ;  Littlebrant  v.  Sidney,  77  N.  Y.  App. 
Uiv.  545  ;  San  Antonio  v.  Porter,  24  Tex.  Civ. 
App.  444,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  456. 

'157.  5.  Limbs  of  Trees.  —  The  municipality 
is  liable  for  injuries  incurred  by  reason  of 
limbs  of  trees  which  project  into  the  street 
dangerously  low.  Louisville  v.  Michels,  114 
Ky.  551- 

7.  Rope  or  Wire  Across  Highway.  —  Sanford 
v.  White,  132  Fed.  Rep.  531,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  444  el  seq.;  Mc- 
Donald v.  St.  Paul,  82  Minn.  308,  83  Am.  St. 
Rep.  428. 

Derrick  Guy. —  A  derrick  erected  on  the  de- 
fendant's land,  with  the  guy  stretched  across 
the  highway  so  low  as  to  be  dangerous  to  per- 
sons driving  over  the  way,  is  a  nuisance.  Rock- 
port  v.  Rockport  Granite  Co.,  177  Mass.  246. 

9.  Individual  Liability.  —  See  Mogk  v.  New 
York.  etc..  Telephone  Co.,  78  N.  Y.  App.  Div.  560. 

458.  5.  Trees  in  Hiehway.  —  McGarey  v. 
New  York,  89  N.  Y.  App.  Div.  500. 

459.  1.  Slippery  Surfaces. — Leonard  v.  Butte, 
25  Mont.  410. 


Muddy   Walk.  —  A  municipality  is  not  liable 

for  injuries  caused  by  the  slippery  condition  of 
the  walk,  which  is  produced  by  mud.  O'Reilly 
v.  Syracuse,  49  N.  Y.  App.  Div.  538. 

Evidence  of  Slippery  Surface  for  the  Jury.  — 
Smith  v.  Seattle,  33  Wash.  488,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  458,  459. 

3.  Objects  in  Motion  or  under  Human  Control.  — 
Custer  v.  New  Philadelphia,  1 1  Ohio  Cir.  Dec. 
9,  20  Ohio  Cir.  Ct.  177. 

4.  Coasting.  —  Dudley  v.  Flemingsburg,  115 
Ky.  5. 

7.  Defect  Must  Be  Proximate  Cause  of  Injury  — 

Delaware.  —  Anderson  v.  Wilmington,  2  Penn. 
(Del.)  28:  Neal  v.  Wilmington,  etc.,  Electric 
R.  Co.,  3  Penn.  (Del.)  467;  Jarrell  v.  Wilming- 
ton, 4  Penn.  (Del.)  454. 

Iowa. — ■  Parmenter  v.  Marion,  113  Iowa  297. 

Kentucky.  —  Carroll  v.  Louisville,  (Ky.  1904) 
78  S.  W.  Rep.  1 1 17. 

Massachusetts. —  Kelley  v.  Boston,  180  Mass. 
233;  Block  v.  Worcester,  186  Mass.  526. 

Minnesota.  —  La  Londe  v.  Peake,  82  Minn. 
124. 

Missouri.  —  Ashby  v.  Elsberry,  etc.,  Gravel 
Road  Co.,  99  Mo.  App.  178. 

Oregon.  —  Bayard  v.  Standard  Oil  Co.,  38 
Oregon  438. 

Pennsylvania.  —  Ohl  v.  Bethlehem  Tp.,  199 
Pa.  St.  588;  Nichols  v.  Pittsfield  Tp.,  209  Pa. 
St.  240. 

Texas.  —  San  Antonio  v.  Porter,  24  Tex. 
Civ.  App.  444. 

Wisconsin.  —  Dapper  v.  Milwaukee.  107  Wis. 
88;  Gagan  v.  Janesville,  106  Wis.  662:  Ehleiter 
v.  Milwaukee,  121  Wis.  85,  105  Am.  St.  Rep. 
1027. 

Whether  Defect  Proximate  Cause  of  Accident 
Question  for  Jury  —  Iowa.  —  Brown  v.  Chilli- 
cothe,  122  Iowa  640;  Harvey  v.  Clarinda,  111 
Iowa  528. 

New  Hampshire.  —  Hendry  v.  North  Hamp- 
ton, 71  N.  H.  26. 

Oregon.  —  Gardner  v.  Wasco  County,  37  Ore- 
gon 392. 

Washington.  —  Ziegler  v  Spokane,  25  Wash. 
439- 

Wisconsin.  —  Jenewein  v.  Irving,  122  Wis. 
228,  rehearing  denied  122  Wis.  237;  Kennedy 
v.  Lincoln.  122  Wis.  301. 

460.  2.  Recovery  Though  Other  Causes  Con- 
cur—  Illinois.  —  Flora  v.  Pruett,  81  111.  App. 
161. 
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461.    See  note  i. 

c  Escape  of  Horses  from  Control.  —  See  notes  2,  3. 


a.  Necessity  of  Special 
See  notes  5,  6. 


46£.     In  Some  States.  —  See  notes  I,  2 

463.  10.  Persons  Entitled  to  Protection 

Damage.  —  See  note  i. 

b.  Under  Statutes  —  a  Liberal  construction. 

464.  Question  for  Jury. —  See  note  I. 

c.  Traveler  Stopping  in  Highway.  —  See  notes  3,  6. 

d.  Children  Playing  in  Highway.  — See  notes  7,  8. 

465.  /.  Street  Laborers.  —  See  note  2. 

h.  Municipal  Employees.  —  See  notes  4,  5. 

i.  Persons  Violating  Law.  —  See  note  6. 

11.  Contributory  Negligence — a.  In  General.  —  See  note  10. 


Iowa.  —  Hodges  v.  Waterloo,  109  Iowa  444; 
Overhouser  v.  American  Cereal  Co.,  118  Iowa 
417;  Schnee  v.  Dubuque,  122  Iowa  459;  Tem- 
plin  v.  Boone,  127  Iowa  91. 

Kansas.  —  Lincoln  Tp.  v.  Koenig,  10  Kan. 
App.  504. 

Massachusetts.  —  Block    v.    Worcester,  186 
Mass.  526. 

Missouri.  —  Ashby  v.  Elsberry,  etc.,  Gravel 
Road  Co.,  99  Mo.  App.  178. 

Montana.  —  Meisner  v.  Dillon,  29  Mont.  116. 

New  Jersey.  —  Sutphen  v.  Hcdden,  67  N.  J. 
L.  324,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  460. 

New  York.  —  Graham  v.  Poughkeepsie,  68  N. 
Y.  App.  Div.  262. 

Oregon.  —  Gardner  v.  Wasco  County,  37  Ore- 
gon 392. 

Texas.  —  San  Antonio  v.  Porter,  24  Tex. 
Civ.  App.  444,  citing  15  Am.  and  Eng.  Encyc, 
of  Law  (2d  ed.)  460. 

460.  4.  Act  of  Third  Person  Must  Be  Wrongful. 
—  Block  v.  Worcester,  186  Mhss.  526. 

461.  1.  No  Recovery  When  Other  Causes 
Concur.  —  Swart  v.  District  of  Columbia,  17 
App.  Cas.  (D.  C.)  407;  Barnes  v.  Rumford,  96 
Me.  315,  Whitman  v.  Lewiston,  97  Me.  519; 
Orr  v.  Oldtown,  99  Me.  190. 

2.  Highway  Need  Not  Be  Safe  for  Uncontrolled 
or  Runaway  Horses.  —  Nichols  v.  Pittsfield  Tp., 
209  Pa.  St.  240 ;  Hungerman  v.  Wheeling,  46 
W.  Va.  761  ;  Ehleiter  v.  Milwaukee,  121  Wis. 
85,  105  Am.  St.  Rep.  1027. 

3.  Loss  of  Control  of  Horse  Does  Not  Prevent 
Recovery. —  Thunborg  v.  Pueblo,  18  Colo.  App. 
80;  Harvey  v.  Clarinda,  in  Iowa  528;  Meisner 
v.  Dillon,  29  Mont.  116. 

In  Pennsylvania.  —  In  Card  v.  Columbia  Tp., 
191  Pa.  St.  254,  the  municipality  was  held  not 
to  be  liable. 

Straying  Horse.  —  A  town  is  liable  for  in- 
juries to  a  horse  escaping  from  the  owner's 
inclosure,  where  the  defect  is  such  that  it 
would  be  liable  had  the  horse  been  driven. 
Nocks  v.  Whiting,  126  Iowa  405,  106  Am.  St. 
Rep.  371. 

462.  1.  Loss  of  Control  of  Horse  Prevents 
Recovery.  —  Doak  v.  Saginaw  Tp.,  119  Mich. 
680;  Bell  v.  Wayne,  123  Mich.  386,  81  Am.  St. 
Rep.  204  ;  Hungerman  v.  Wheeling,  46  W.  Va. 
761  :  Johnson  v.  Superior,  103  Wis.  66;  Ehleiter 
v.  Milwaukee,  121  Wis.  83;  105  Am.  St.  Rep. 
T027. 

2.  Momentary  Loss  of  Control.  —  Ehleiter  v. 
Milwaukee,  121  Wis.  85,  105  Am.  St.  Rep.  1027. 
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There  is  no  difference  in  principle  between 
a  case  where  a  horse  has  momentarily  escaped 
from  its  driver  and  the  case  of  one  momen- 
tarily escaping  from  the  barn  or  inclosure  of 
its  owner.  Nocks  v.  Whiting,  126  Iowa  405, 
106  Am.  St.  Rep.  371. 

463.  1.  No  Right  of  Action  for  Deprivation 
of  Use  of  Highway. —  Bembe  v.  Anne  Arundel 
County,  94  Md.  321,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  463  ;  Parsons  v.  Hunt, 
(Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  120; 
Tilly  v.  Mitchell,  etc.,  Co.,  121  Wis.  1,  105  Am. 
St.  Rep.  1007. 

5.  Who  Are  Travelers. —  Columbus  v.  Anglin, 
120  Ga.,  785. 

6.  Where  the  occupant  of  a  building,  finding 
one  entrance  locked,  goes  on  th<;  sidewalk  to 
another  entrance,  he  is  a  traveler  on  the  street. 
Strack  v.  Milwaukee,  121  Wis.  91. 

464.  1.  Question  for  Jury.  —  Kessler  v.  Ber- 
ger,  205  Pa.  St.  289  ;  Whitewright  v.  Taylor,  23 
Tex.  Civ.  App.  486. 

3.  Traveler  Stopping  in  Highway.  —  Kessler  v. 
Berger,  205  Pa.  St.  289 ;  Whitewright  v.  Tay- 
lor, 23  Tex.  Civ.  App.  486. 

6.  Kessler  v.  Berger,  205  Pa.  St.  280  ;  White- 
wright v.  Taylor,  23  Tex.  Civ.  App.  486. 

7.  Children  Playing  in  Highway  —  Georgia.  — 
Augvista  v.  Tharpe.  113  Ga.  152. 

Illinois.  —  Waverly  v.  Reesor,  93  111.  App. 
649  ;  Bath  v.  Blake,  97  111.  App.  35. 

Michigan.  —  Beaudin  v.  Bay  City,  136  Mich. 
333- 

Missouri.  —  Caskey  v.  La  Belle,  101  Mo.  App. 
590;  Straub  v.  St.  Louis,  175  Mo.  413. 

Wisconsin.  —  Collins  v.  Janesville,  in  Wis. 
348.    See  also  Busse  v.  Rogers,  120  Wis.  443. 

Canada.  —  Ricketts  v.  Markdale.  31  Ont. 
610. 

8.  Play  Incidental  to  Travel  —  \ugu  ta  v. 

Tharpe,  113  Ga.  152,  quoting  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  464. 

'165.    2.  Laborers  on  Street.  City  v. 

Orr,  62  Kan.  61. 

4.  Firemen.  — Kansas  City  v.  McDonald,  60 
Kan.  481. 

5.  A  Councilman  is  entitled  to  recover  for  in- 
juries received  from  a  defective  highway.  Dan- 
ville v.  Robinson,  99  Va.  148. 

6.  Injury  to  Person  Violating  Law.  — Atchison 
v.  Acheson,  9  Kan.  App.  33  ;  Pewonka  v.  Stew- 
art, 13  N.  Dak.  117. 

10.  Ordinary  Care  —  Colorado.  —  Denver  v. 
Hyatt.  28  Colo.  129. 

Delatvarc.  —  Anderson    v.     Wilmington,  2 
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liHi.    b.  Right  to  Assume  Safety  of  Highway.  — See  notes  i,  ?.,  3. 


Penn.  (Del.)  28;  Neal  v.  Wilmington,  etc., 
Electric  R.  Co.,  3  Penn.  (Del.)  467. 

Georgia.  —  See  Kent  v.  Southern  Hell  Tele- 
phone, etc.,  Co.,  120  Ga.  980. 

Illinois. — -Spring  Valley  v.  Gavin,  182  111. 
232;  Aurora  v.  Scott,  185  111.  539;  Hursen  v. 
Chicago,  85  111.  App.  298;  Dehlinger  v.  Chicago, 
100  111.  App.  314;  Upper  Alton  v.  Green,  112 
HI.  App.  439.  Sec  also  Vocke  v.  Chicago,  208 
III.  192. 

Indiana.  —  Indianapolis  v.  Mitchell,  27  Ind. 
App,  s>s9;  Chicago,  etc.,  R.  Co.  v.  Leachman, 
161  Ind.  512. 

Iowa.  —  Rusch  v.  Dubuque,  116  Iowa  402; 
Hill  v.  Glenwood,  124  Iowa  479. 

Kansas.  —  Jewell  City  v.  Van  Meter,  (Kan. 
I0°5)  79  Pac.  Rep.  149. 

Kentucky.  —  Floyd  V.  Henderson,  etc.,  Gravel- 
Road  Co.,  (Ky.  1900)  56  S.  W.  Rep.  6;  Mays- 
ville  v.  Guilfoyle,  110  Ky.  670;  West  Kentucky 
Telephone  Co.  v.  Pharis,  (Ky.  1904)  78  S.  W. 
Rep.  917. 

Maine.  —  Whitman  v.  Fisher,  98  Me.  575. 
Michigan.  —  King  v.  Colan  Tp.,   125  Mich. 
Sin. 

Minnesota.  —  Cunningham  v.  Thif.f  River 
Falls,  84  Minn.  21. 

Missouri.  —  Fockler  v.  Kansas  City,  94  Mo. 
App.  464;  Johnson  v.  St.  Joseph,  96  Mo.  App. 
663;  Wheat  v.  St.  Louis,  179  Mo.  572;  Jackson 
v.  Kansas  City,  106  Mo.  App.  52;  Ball  v.  Neo- 
sho, 109  Mo.  App.  683;  Coffey  v.  Carthage,  186 
Mo.  573;  Deland  v.  Cameron,  112  Mo.  App. 
704. 

Nebraska.  —  South  Omaha  v.  Meyers,  (Neb. 
1902)  92  N.  W.  Rep.  743. 
New  Jersey.  —  Quimby  v.  Filter,  62  N.  J.  L. 

766. 

Ohio.  —  Cincinnati  v.  Frazer,  9  Ohio  Cir. 
Dec.  487,  18  Ohio  Cir.  Ct.  50. 

Oklahoma.  —  Norman  v.  Teel,  12  Okla.  69. 

Oregon.  —  Gardner  v.  Wasco  County,  37  Ore- 
gon 392. 

Pennsylvania.  —  Butcher  v.  Philadelphia,  202 
Pa.  St.  1;  Rachmel  v.  Clark,  205  Pa.  St.  314; 
Jseminger  v.  York  Haven  Water,  etc.,  Co.,  206 
Pa.  St.  591  :  Sickels  v.  Philadelphia,  209  Pa. 
St.  113;  Doughertys.  Philadelphia,  210  Pa.  St. 
591  :  Snyder  v.  Penn  Tp..  14  Pa.  Super.  Ct.  145  ; 
Walton  v.  Colwyn.  19  Pa.  Super.  Ct.  172. 

South  Dakota.  —  Bohl  v.  Dell  Rapids,  15  S. 
Dak.  619. 

Texas.  —  Dallas  v.  Muncton,  (Tex.  Civ.  App. 
1904)  83  S.  W.  Rep.  431. 

Virginia.  —  Danville  v.  Robinson,  99  Va.  448  ; 
Winchester  v.  Carroll,  99  Va.  727. 

Washington.  —  Reed  v.  Spokane,  21  Wash. 
218;  Cowie  v.  Seattle,  22  Wash.  659;  Lemman 
v.  Spokane,  38  Wash.  98. 

Wisconsin.  —  Johnson  v.  Superior,  103  Wis. 
66;  Strack  v.  Milwaukee,  121  Wis.  91. 

Canada.  —  Hogg  v.  Brooke  Tp.,  7  Ont.  L. 
Rep.  273 ;  Homewood  v.  Hamilton,  1  Ont.  L. 
Rep.  266;  Beaulieu  v.  St.  Urbain  Premier,  22 
Quebec  Super.  Ct.  208. 

Imputable  Contributory  Negligence.  —  In  an 
action  to  recover  for  injuries  caused  by  a  de- 
fective way.  rTiintiff  must  prove  that  his  driver 
as  well  as  himself  exercised  due  care,  Orr  v. 
Oldtown,  99  Me.  190, 


For  a  full  treatment  of  this  subject  see  the 

title  CONTIUBUTOIiY  NEGLIGENCE,  vol.  7,  pp.  445- 

451- 

Comparative  Negligence.  —  In  Georgia  con- 
tributory negligence  does  not  necessarily  debar 
a  recovery.    Columbus  v.  Anglin,  120  Ga.  785. 

For  a  full  discussion  of  this  subject,  see  the 
title  Comparative  Negligence,  vol.  6,  p.  360. 

466.  1.  Presumption  of  Safety —  Colorado.  — 
Denver  v.  Baldasari,  15  Colo.  App.  157. 

Delaware.  —  Anderson  v.  Wilmington,  2 
Penn.  (Del.)  28;  Neal  v.  Wilmington,  etc., 
Electric  R.  Co.,  3  Penn.  (Del.)  467. 

Georgia.  —  Columbus  v.  Anglin,  120  Ga.  785. 

Illinois.  —  Spring  Valley  v.  Gavin,  182  111. 
232 ;  Chicago  v.  McCrudden,  92  111.  App.  257  ; 
Strehmann  v.  Chicago,  93  111.  App.  206 ;  Sa- 
vanna v.  Trusty,  98  111.  App.  277  ;  Campbell  v. 
Chicago,  100  111.  App.  358;  Chicago  v.  Giilett, 

108  111.  App.  4S5  ;  McLeansboro  p.  Trammel, 

109  111.  App.  524;  Birch  v.  Charleston  Light, 
etc.,  Co.,  113  111.  App.  229.  See  also  Vocke 
v.  Chicago,  208  111.  192. 

Indiana.  —  Terre  Haute  v.  Constans,  26  Ind. 
App.  421  ;  Indianapolis  v.  Mitchell,  27  Ind. 
App.  589;  Union  Traction  Co.  v.  Barnett,  31 
Ind.  App.  467;  Muncie  v.  Hey,  (Ind.  1905)  74 
N.  E.  Rep.  250 ;  Kokomo  v.  Boring,  24  Ind. 
App.  552. 

Iowa.  —  Wheeler  v.  Boone,  108  Iowa  235; 
Rusch  v.  Dubuque,  116  Iowa  402.. 

Kansas.  —  Wetmore  Tp.  v.  Chamberlain,  64 
Kan.  327. 

Kentucky.  —  Louisville  v.  Keher,  (Ky.  1904) 
79  S.  W.  Rep.  270.  See  also  Reusch  v.  Licking 
Rolling  Mill  Co.,  (Ky.  1904)  80  S.  W.  Rep. 
1 1 68. 

Louisiana.  —  Ancoin  v.  New  Orleans,  105  La. 
271. 

Maryland.  —  See  Knight  v.  Baltimore,  97  Md. 
647. 

Missouri.  —  Perrette  v.  Kansas  City,  162  Mo. 
238:  Coffey  v.  Carthage,  186  Mo.  573. 

Nciv  Jersey.  —  Morhart  v.  North  Jersey  St. 
R.  Co.,  64  N.  J.  L.  236. 

Next)  York. —  Snowden  v.  Somerset,  171  N. 
Y.  99 ;  White  v.  Manhattan  R.  Co.,  82  N.  Y. 
App.  Div.  259 ;  Gribben  v.  Metropolitan  St.  R. 
Co.,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp.  196; 
Cummings  v.  New  Rochelle,  38  N.  Y.  App.  Div. 
S83. 

North  Carolina.  —  Neal  v.  Marion,  129  N. 
Car.  345;  Cresler  v.  Asheville,  134  N.  Car.  311. 

Ohio.  —  Ohliger  v.  Toledo,  10  Ohio  Cir.  Dec. 
762,  20  Ohio  Cir.  Ct.  142. 

Oklahoma.  —  Norman  v.  Teel,  12  Okla.  69. 

Texas.  —  Davis  v.  Austin,  22  Tex.  Civ.  App. 
460;  Dallas  v.  Muncton,  (Tex.  Civ.  App.  1904) 
83  S.  W.  Rep.  431. 

Virginia.  —  Winchester  v.  Carroll,  99  Va.  727. 

Washington.  —  Beall  v.  Seattle,  28  Wash.  593, 
92  Am.  St.  Rep.  892  ;  Gallamore  v.  Olympia,  34 
Wash.  379  ;  Lemman  v.  Spokane,  38  Wash.  98. 

Wisconsin.  — Duncan  v.  Grand  Rapids,  121 
Wis.  626. 

2.  Need  Not  Watch  for  Defects  —  Illinois.  — 
Chicago  v.  McCrudden,  92  111.  App.  257  :  Mc- 
Leansboro v.  Trammel,  109  111.  App.  524:  Upper 
Alton  v.  Green,  112  111.  Anp.  439. 

Maryland,  —  Kr.ight  v.  Baltimore,  97  Md.  647, 
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467.    See  notes  2,  3. 

c.  Questions  of  Law  or  Fact.  —  See  note  4. 


citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  416,  417,  [466]. 

Missouri.  —  Perrette  v.  Kansas  City,  162  Mo. 
238;  Powers  v.  St.  Joseph,  gi  Mo.  App.  55. 

Ohio.  —  Ohliger  v.  Toledo,  10  Ohio  Cir.  Dec. 
762,  20  Ohio  Cir.  Ct.  142. 

Washington.  —  Mischke  v.  Seattle,  26  Wash. 
616. 

Pedestrians  are  not  required  at  their  peril  to 
discover  every  defect,  even  though  open  and 
visible.    Rusch  -'.  Dubuque,  116  Iowa  402. 

406.  3.  Stepping  into  Excavation.  —  Pow- 
ers v.  St.  Joseph,  91  Mo.  App.  55. 

lii/,  2.  Obvious  Defect. — ■  Williams  v.  Port 
Leyden,  62  N.  Y.  App.  Div.  490 ;  Easton  v. 
Philadelphia,  26  Pa.  Super.  Ct.  517;  Jejorek  v. 
Nanticoke,  9  Kulp  (Pa.)  501.  See  also  Stain- 
back  v.  Meridian,  79  Miss.  447. 

3.  Smith  v.  Jackson  Tp.,  26  Pa.  Super.  Ct. 

A  Rope  Stretched  Across  a  Highway  is  not 

such  an  obstruction  as  is  to  be  anticipated  in 
the  ordinary  use  of  the  highway,  and  in  the 
absence  of  anything  tending  to  warn  travelers 
of  its  existence  it  cannot  be  said  that  a  careful 
person  engaged  in  driving  must  of  necessity 
have  seen  the  danger  and  avoided  it.  Driving 
into  the  rope  cannot  be  said  to  be  contributory 
negligence  as  a  matter  of  law.  Mogk  v.  New 
York,  etc.,  Telephone  Co.,  78  N.  Y.  App.  Div. 
560. 

4.  Question  for  Jury — United  States.  —  Mo- 
sheuvel  v.  District  of  Columbia,  191  U.  S.  247. 

District  of  Co/umoia.  —  District  of  Columbia 
v.  Crumbaugh,  13  App.  Cas.  (D.  C.)  553;  Dis- 
trict of  Columbia  v.  Whipps,  17  App.  Cas.  (D. 
C.)  415- 

Georgia.  —  Shiflet  v.  Cedartown,  111  Ga.  834; 
Pate  v.  Atlanta,  119  Ga.  671  ;  Kent  v.  Southern 
Bell  Telephone,  etc.,  Co.,  120  Ga.  980. 

Idaho.  —  Carson  v.  Genesee,  9  Idaho  244. 

Illinois.  —  Streator  v.  Chrisman,  182  111.  215, 
affirming  82  111.  App.  24;  Aurora  v.  Scott,  185 
111-  539;  Beardstown  v.  Clark,  204  111.  524; 
Flora  v.  Pruett,  81  111.  App.  161  ;  Litchfield  v. 
Anglim,  83  111.  App.  55  ;  Hursen  v.  Chicago,  85 
111.  App.  298  ;  Glickson  v.  Shannon,  88  111.  App. 
240 ;  Chicago  v.  McCruddcn,  92  111.  App.  257  ; 
Mt.  Morris  v.  Kanode,  98  111.  App.  373  ; 
Campbell  v.  Chicago,  100  111.  App.  358;  Metz- 
ger  v.  Chicago,  103  111.  App.  605  ;  Schmidt  v. 
Chicago,  107  III.  App.  64;  Pontiac  v.  Grandy, 

108  111.  App.  466;  McLeansboro  v.  Trammel, 

109  111.  App.  524;  Upper  Alton  v.  Green,  112 
111.  App.  439. 

Indiana.  —  Huntingburgh  v.  First,  22  Ind. 
App.  66  ;  Indianapolis  v.  Marold,  25  Ind.  App. 
428 ;  Terre  Haute  v.  Constans,  26  Ind.  App. 
421  ;  Indianapolis  v.  Mitchell,  27  Ind.  App.  589  ; 
Lafayette  v.  Fitch,  32  Ind.  App.  134. 

Iowa.  —  Lamb  v.  Cedar  Rapids,  108  Iowa  629; 
Hodges  v.  Waterloo,  109  Iowa  444  ;  Hoover  v. 
Mapleton,  no  Iowa  571;  Sylvester  v.  Casey, 
no  Iowa  256;  Cox  v.  Des  Moines,  111  Iowa 
646  ;  Harvey  v.  Clarinda,  1 1 1  Iowa  528  ;  Yeager 
v.  Spirit  Lake,  115  Iowa  593;  Bell  v.  Clarion, 
115  Iowa  357;  Bailey  v.  Centerville,  115  Iowa 
271;  Goucher  v.  Sioux  City,  115  Iowa  639; 
Rusch  v.  Dubuque,  116  Iowa  402;  Brown  v. 


Chillicothe,   122  Iowa  640;  Streeter  v.  Mar- 

shalltown,  123  Iowa  449;  Houseman  v.  Belle 
Plaine,  124  Iowa  510;  Hill  v.  Glenwood,  124 
Iowa  479;  Evans  v.  Iowa  City,  125  Iowa  202; 
Achey  v.  Marion,  126  Iowa  47;  Bussell  v.  Ft. 
Dodge,  126  Iowa  308;  Considine  v.  Dubuque, 
126  Iowa  283;  Templin  v.  Boone,  127  Iowa  91  ; 
Earl  v.  Cedar  Rapids,  126  Iowa  361,  106  Am. 
St.  Rep.  361. 

Kansas.  —  Lawrence  v.  Littell,  9  Kan.  App. 
130;  Ottawa  v.  Black,  10  Kan.  App.  439;  Wet- 
more  Tp.  v.  Chamberlain,  64  Kan.  327  ;  Ander- 
son v.  Pierce,  68  Kan.  57  ;  Wiens  v.  Ebel,  69 
Kan.  701. 

Kentucky.- — Maysville  v.  Guilfoyle,  no  Ky. 
670;  Paducah  R.,  etc.,  Co.  v.  Ledsinger,  (Ky. 
1901)  63  S.  W.  Rep.  11;  Fordsville  v.  Spencer, 
(Ky.  1901)  65  S.  W.  Rep.  132;  Midway  v. 
Lloyd,  (Ky.  1903)  74  S.  W.  Rep.  195  ;  Madison- 
vi lie  v.  Pemberton,  (Ky.  1903)  75  S.  W.  Rep. 
229;  Carlisle  v.  Secrest,  (Ky.  1903)  75  S.  W. 
Rep.  268  ;  Endicott  v.  Triple  State  Natural  Gas, 
etc.,  Co.,  (Ky.  1903)  76  S.  W.  Rep.  516. 

Massachusetts.  —  Lamb  v.  Worcester,  177 
Mass.  82;  Leonard  v.  Boston,  183  Mass.  68; 
Sampson  v.  Boston,  184  Mass.  46;  Stanford  v. 
Hyde  Park,  185  Mass  253  :  Hyde  v.  Boston,  186 
Mass  115;  Baker  v.  Fall  River,  187  Mass.  53; 
Block  v.  Worcester,  186  Mass.  526;  McCarthy 
v.  Dedham,  188  Mass.  204;  Torphy  v.  Fall 
River,  188  Mass.  310. 

Michigan,  —  Monje  v.  Grand  Rapids,  122 
Mich.  645:  Vergin  v.  Saginaw,  125  Mich.  499; 
Kopelka  v.  Bay  City,  125  Mich.  625;  Wilton  v. 
Flint,  128  Mich.  156;  Styles  v.  Decatur,  131 
Mich.  443;  Hunt  v.  Lincoln  Tp.,  131  Mich.  637; 
Belyea  v.  Port  Huron,  136  Mich.  504;  Herring 
v.  St.  Joseph,  (Mich.  1904)  100  N.  W.  Rep. 
747;  Hunter  v.  Durand,  (Mich.  1904)  100  N. 
W.  Rep.  191  ;  Vander  Velde  v.  Leroy,  (Mich. 
1905)  103  N.  W.  Rep.  812. 

Minnesota.  —  McDonald  v.  St.  Paul,  82 
Minn.  308,  83  Am.  St.  Rep.  428 ;  Cunningham 
v.  Thief  River  Falls.  84  Minn.  21  ;  Isham  v. 
Broderick,  89  Minn.  397. 

Mississippi.  —  Meridan  v.  McBeath,  80  Mirs.. 
485. 

Missouri.  —  Plummer  v.  Milan,  79  Mo.  App. 
439;  Darrell  v.  St.  Joseph,  109  Mo.  App.  168; 
Hitt  v.  Kansas  City,  no  Mo.  App.  713;  Deland 
V.  Cameron,  112  Mo.  App.  704;  Bradley  v 
Spickardsville,  90  Mo.  App.  416;  Powers  v.  St. 
Joseph,  91  Mo.  App.  55. 

Nebraska.  — ■  Nebraska  Telephone  Co.  v. 
Jones,  60  Neb.  396 ;  South  Omaha  v.  Taylor, 
(Neb.  1903^  96  N.  W.  Rep.  209;  Lexington  v. 
Kreitz,  (Neb.  1905)  103  N.  VV.  Rep.  444. 

New  Hampshire. —  Dow  v.  Portsmouth,  etc., 
St.  R.  Co.,  70  N.  H.  410. 

New  lerscy.  —  Morhart  v.  North  Jersey  St. 
R.  Co.,  64  N.  J.  L.  236. 

Neiv  York.  —  Fordham  t.  Gouvsrneur,  160  N. 
Y.  541  ;  O'Hara  v.  Buffalo,  39  N.  Y.  App.  Div. 
443  :  Richardson  v.  Syracuse,  41  N.  Y.  App. 
Div.  118;  Lewis  v.  Ballston  Terminal  R.  Co., 

45  N.  Y.  App.  Div.  129;  Rysdyke  v.  Mt.  Hope, 

46  N.  Y.  App.  Div.  624  ;  Collett  v.  New  York,  51 
N.  Y.  App.  Div.  394 ;  Morris  v.  Saratoga 
Springs,  55  N.  V.  App.  Div.  263 ;  Birngruber 
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v.  Eastchester,  S4  N.  Y.  App.  Div.  8o  ;  Higgins 
v,  Brooklyn,  etc.,  R.  Co.,  54  N.  Y.  App.  Div. 
69:  Walsh  v.  Central  New  York  Telephone,  etc., 
Co.,  176  N.  Y.  163;  O'Hara  v.  Brooklyn,  57  N. 
Y.  App.  Div.  176;  Blakeslee  v.  Geneva,  61  N.  Y. 
App.  Div.  42;  Norton  v.  Webber,  69  N.  Y.  App. 
Div.  130,  affirmed  174  N.  Y.  5:4;  Walsh  v. 
Central  New  York  Telephone,  etc.,  Co.,  75  N.  Y. 
App.  Div.  1,  reversed  176  N.  Y.  163;  Littebrant 
V.  Sidney,  77  N.  Y.  App.  Div.  545  ;  Ann  v.  Her- 
ter,  79  N.  Y.  App.  Div.  6  ;  VVynn  v.  Yonkers, 
80  N.  Y.  App.  Div.  277  ;  Link  v.  New  York,  82 
N.  Y.  App.  Div.  486  ;  Binninger  v.  New  York, 
80  N.  Y.  App.  Div.  438,  modified  177  N.  Y.  199  ; 
Gribben  v.  Metropolitan  St.  R.  Co.,  (Supm.  Ct. 
App.  T.)  84  N.  Y.  Supp.  196;  Bradner  v.  War- 
wick, 91  N.  Y.  App.  Div.  408;  Snowden  v. 
Somerset,  100  N.  Y.  App.  Div.  39. 

Ohio.  —  Ohliger  v.  Toledo,  10  Ohio  Cir.  Dec. 
762,  20  Ohio  Cir.  Ct.  142. 

Oklahoma.  —  Norman  v.  Tecl,  12  Okla.  69; 
Guthrie  v.  Finch,  13  Okla.  496. 

Oregon.  —  Gardners.  Wasco  County,  37  Ore- 
gon 392. 

Pennsylvania.  —  Mellor  v.  Bridgeport,  191  Pa. 
St.  562;  Nicholson  v.  Philadelphia,  194  Pa.  St. 
460;  Corbin  v.  Philadelphia,  195  Pa.  St.  461, 
78  Am.  St.  Rep.  825  ;  Davis  v.  Snyder  Tp.,  196 
Pa.  St.' 273;  Dean  v.  New  Castle,  201  Pa.  St. 
51;  Glading  v.  Philadelphia,  202  Pa.  St.  324; 
Brown  v.  White,  202  Pa.  St.  297 ;  Butcher  v. 
Philadelphia,  202  Pa.  St.  1  :  Musselman  v.  Hat- 
field, 202  Pa.  St.  489;  Shaffer  v.  Harmony,  204 
Pa.  St.  339 ;  Quinlan  v.  Philadelphia,  205  Pa. 
St.  309;  Wall  v.  Pittsburg,  205  Pa.  St.  48; 
Brown  v.  White,  206  Pa.  St.  106;  Iseminger  v. 
York  Haven  Water,  etc.,  Co.,  206  Pa.  St.  591  ; 
Curry  v.  Erie,  209  Pa.  St.  283 ;  Iseminger  v. 
York  Haven  Water,  etc.,  Co.,  209  Pa.  St.  615; 
Dougherty  v.  Philadelphia,  210  Pa.  St.  591  ; 
Allen  v.  Warwick  Tp.,  9  Pa.  Super.  Ct.  507 ; 
Snader  v.  Murphy,  19  Pa.  Super.  Ct.  35;  Wal- 
ton v.  Colwyn,  19  Pa.  Super.  Ct.  172;  Graham 
v.  Philadelphia,  19  Pa.  Super.  Ct.  292;  Farrell 
v.  Plymouth,  26  Pa.  Super  Ct.  183. 

South  Dakota.  —  Overpeck  v.  Rapid  City,  14 
S.  Dak.  507. 

Tennessee. — ■  Knoxville  v.  Cox,  103  Tenn. 
368. 

Texas.  —  San  Antonio  v.  Porter,  24  Tex. 
Civ.  App.  444 ;  Palestine  v.  Addington,  (Tex. 
Civ.  App.  1903)  75  S.  W.  Rep.  322;  McKinney 
V.  Brown  (Tex.  Civ.  App.  1904)  81  S.  W.  Rep. 
88. 

Virginia.  —  Roanoke  v.  Shull,  97  Va.  419,  75 
Am.  St.  Rep.  791  ;  Danville  v.  Robinson,  99  Va. 
448 ;  Newport  News,  etc.,  R.,  etc.,  Co.  v. 
Bradford,  100  Va.  231  ;  Charlottesville  v.  Strat- 
ton,  102  Va.  95. 

Washington.  —  Cowie  v.  Seattle,  22  Wash. 
659;  Mischke  v.  Seattle,  26  Wash.  616;  Drake 
v.  Seattle,  30  Wash.  81,  94  Am.  St.  Rep.  844; 
Shearer  v.  Buckley,  31  Wash.  370;  Gallamore 
v.  Olympia,  34  Wash.  379;  Benson  v.  Hamilton, 
34  Wash.  201  ;  McClammy  v.  Spokane,  36  Wash. 
339 ;  Lemman  v.  Spokane,  38  Wash.  98. 

West  Virginia.  —  Arthur  v.  Charleston,  51 
W.  Va.  132. 

Wisconsin.  —  Petrich  v.  Union,  117  Wis.  46; 


Strack  v.  Milwaukee,  121  Wis.  91  ;  Wells  v. 
Remington,  118  Wis.  573;  Hoffman  v.  North 
Milwaukee,  118  Wis.  278;  Kennedy  v.  Lincoln, 
122  Wis.  301  ;  Jenewein  v.  Irving,  122  Wis.  228, 
rehearing  denied  122  Wis.  237;  Lynch  v.  Wald- 
wick,  123  Wis.  351. 

468,  1.  Negligence  as  a  Matter  of  Law. — 
Knight  v.  Baltimore,  97  Md.  647,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  416,  417 
[468]  ;  Tracey  v.  South  Haven  Tp.,  132  Mich. 
492. 

2.   Occupying  Dangerous    Position.  —  Bender 

v.  Minden,  124  Iowa  685. 

6.  Knowledge  of  Defect  Not  Conclusive  of  Con- 
tributory Negligence  —  United  States.  —  Mosheu- 
vel  v.  District  of  Columbia,  191  U.  S.  247; 
Swift  v.  Langbein,  (C.  C.  A.)  127  Fed.  Rep. 
in. 

Idaho.  —  Carson  v.  Genesee,  9  Idaho  244. 

Illinois. —  Streator  v.  Chrisman,  182  111.  215, 
affirming  82  111.  App.  24;  Litchfield  v.  Anglim, 
83  111.  App.  55  ;  Harvard  v.  Wilson,  100  111. 
App.  9;  Fulton  v.  Green,  103  111.  App.  96; 
Veach  v.  Champaign,  113  111.  App.  151;  Lock- 
port  v.  Licht,  113  111.  App.  613. 

Indiana. —  Huntingburgh  v.  First,  22  Tnd. 
App.  66;  Huntington  v.  Folk,  154  Ind.  91;  In- 
dianapolis v.  Marold,  25  Ind.  App.  428  ;  Indian- 
apolis v.  Mitchell,  27  Ind.  App.  589 ;  Chicago, 
etc.,  R.  Co.  v.  Leachman,  161  Ind.  512;  Muncie 
v.  Hey,  (Ind.  1905)  74  N.  E.  Rep.  250. 

Iowa.  —  Harvey  v.  Clarinda,  111  Iowa  528; 
Bailey  v.  Centerville,  115  Iowa  271;  Yeager  v.< 
Spirit  Lake,  115  Iowa  593;  Sachra  v.  Manilla, 
120  Iowa  562;  Brown  v.  Chillicothe,  122  Iowa 
640;  Hollingworth  v.  Ft.  Dodge,  125  Iowa  627; 
Templin  v.  Boone,  127  Iowa  91.  See  also 
Evans  v.  Iowa  City,  125  Iowa  202. 

Kansas.  —  Erie  Tp.  v.  Beamer,  (Kan.  1905) 
79  Pac.  Rep.  1070,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  468;  Missouri,  etc., 
Telephone  Co.  v.  Vandervort,  (Kan.  1905)  79 
Pac.  Rep.  1068,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  468;  Lawrence  v.  Littell,  9 
Kan.  App.  130;  Ottawa  v.  Black,  10  Kan.  App. 
439  ;  Garnett  v.  Hamilton,  69  Kan.  866. 

Kentucky.  —  Maysville  v.  Guilfoyle,  no  Ky. 
670;  Fordsville  v.  Spencer,  (Ky.  1901)  65  S.  W. 
Rep.  132;  Madi?onville  v.  Pemberton,  (Ky. 
i9°3)  75  S.  W.  Rep.  229;  Carlisle  v.  Secrest, 
(Ky.  1903)  75  S.  W.  Rep.  268;  West  Kentucky 
Telephone  Co.  v.  Pharis,  (Ky.  1904)  78  S.  W. 
Rep.  917. 

Massachusetts.  —  Torphy  v.  Fall  River,  188 
Mass.  310;  Harvey  v.  Maiden,  188  Mass.  133. 

Michigan.  —  Urtel  v.  Flint,  122  Mich.  65; 
Vergin  v.  Saginaw,  125  Mich.  499;  McTiver  v. 
Grant  Tp.,  131  Mich.  456;  Belyea  v.  Port 
Huron,  136  Mich.  504;  Oesterreich  v.  Detroit, 
(Mich.  1904)  100  N.  W.  Rep.  593. 

Missouri.  —  Perrette  v.  Kansas  City,  162  Mo. 
238;  Beauvais  v.  St.  Louis,  169  Mo.  500; 
Huff  v.  Marshall,  97  Mo.  App.  542 ;  Ashby  v. 
Elsberry,  etc.,  Gravel  Road  Co.,  99  Mo.  App. 
178;  Stevens  v.  Walpole,  76  Mo.  App.  213; 
Swanson  v.  Sedalia,  89  Mo.  App.  121  ;  Bradley 
v.  Spickardsville,  90  Mo.  App.  416.  See  also 
Wheat  v.  St.  Louis,  179  Mo.  572. 

Nebraska.  —  Nebraska     Telephone     Co.  v. 
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469.  See  notes  i,  2,  3. 

(2)  To  Be  Considered  in  Determining  Negligence. 

470.  See  note  1. 

Degree  of  Care  Required.  —  See  note  2. 


See  note  4. 


Jones,  60  Neb.  396 ;  South  Omaha  v.  Taylor, 
(Neb.  1903)  96  N.  W.  Rep.  209. 

New  York.  —  Richardson  v.  Syracuse,  41  N. 
Y.  App.  Div.  118;  O'Hara  v.  Buffalo,  39  N.  Y. 
App.  Div.  443  ;  Beck  v.  Buffalo,  (Supm.  Ct.  App. 
Div.)  63  N.  Y.  Supp.  499. 

Ohio.  — ■  Ohliger  v.  Toledo,  10  Ohio  Cir.  Dec. 
762,  20  Ohio  Cir.  Ct.  142;  Leber  v.  Kelley 
Island  Lime,  etc.,  Co.,  11  Ohio  Cir.  Dec.  568, 
21  Ohio  Cir.  Ct.  773. 

Oklahoma.  —  Guthrie  v.  Finch,  13  Okla.  496. 

Pennsylvania.  —  Mellor  v.  Bridgeport,  191  Pa. 
St.  562;  Wilson  v.  O'Hara  Tp.,  14  Pa.  Super. 
Ct.  258. 

Tennessee.  —  Knoxville  v.  Cox,  103  Tenn. 
368. 

Texas.  —  San  Antonio  v.  Porter,  24  Tex.  Civ. 
App.  444. 

Utah.  —  Dwyer  v.  Salt  Lake  City,  19  Utah  521. 

Virginia.  —  Newport  News,  etc.,  R.,  etc.,  Co. 
V.  Bradford,  100  Va.  231  ;  Charlottesville  v. 
Stratton,  102  Va.  95. 

Washington.  —  Cowie  v.  Seattle,  22  Wash. 
659,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  468;  Benson  v.  Hamilton,  34  Wash. 
201;  McClammy  v.  Spokane,  36  Wash.  339; 
Lemraan  v.  Spokane,  38  Wash.  98. 

Wisconsin.  —  Collins  v.  Janesville,  107  Wis. 
436,  117  Wis.  415. 

Present  Knowledge  Required.  —  Knowledge  of 
the  unsafe  condition  of  a  street,  to  be  a  com- 
plete defense,  must  be  present  knowledge.  Mc- 
Leod  v.  Spokane,  26  Wash.  346. 

469.  1.  No  Presumption  of  Safety.  —  King 
v.  Colon  Tp.,  125  Mich.  511  ;  Perrette  v.  Kansas 
City,  162  Mo.  238;  Wheat  v.  St.  Louis,  179  Mo. 
572;  Cowie  v.  Seattle,  22  Wash.  659,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  468, 
469;  Collins  v.  Janesville,  107  Wis.  436,  111 
Wis.  348.  See  also  Spring  Valley  v.  Gavin,  81 
111.  App.  456,  affirmed  182  111.  232. 

2.  Latent  Defect.  —  Although  a  pedestrian  is 
charged  with  the  assumption  of  the  ordinary 
risks  of  attempting  to  pass  an  excavation,  he 
does  not  assume  the  danger  occasioned  by  latent 
and  unknown  defects,  such  as  those  caused  by 
an  undermining,  whereby  the  bank  caved  when 
the  crossing  was  attempted.  Kent  v.  Southern 
Bell  Telephone,  etc.,  Co.,  120  Ga.  980. 

3.  Presumption  of  Repair.  —  People  using  pub- 
lic sidewalks  may  rely  to  some  extent  upon  the 
implied  assurance  that  the  way  is  reasonably 
safe,  and  that,  after  the  lapse  of  sufficient  time 
in  which  to  make  repairs,  defects  previously 
noticed  have  been  remedied.  Deland  v.  Cam- 
eron, 112  Mo.  App.  704. 

Question  for  Jury.  —  Whether  the  plaintiff  had 
the  right  to  presume  that  the  municipality  had 
repaired  the  defect  is  a  question  for  the  jury. 
Durbin  v.  Napoleon,  it  Ohio  Cir.  Dec.  584,  21 
Ohio  Cir.  Ct.  160. 

4.  Knowledge  Is  Element  to  Be  Considered  — 
Illinois.  —  Litchfield  v.  Anglim,  83  111.  App.  55  ; 
Harvard  v.  Wilson,  100  111.  App.  9. 

Indiana. —  Huntingburgh  v.  Eirst,  22  Ind. 
App.  66. 


Iowa.  —  Cox  v.  Dcs  Moines,  1 1 1  Iowa  646. 
See  also  Keim  v.  Ft.  Dodge,  126  Iowa  27. 

Kansas. — -Erie  Tp.  v.  Beamer,  (Kan.  1905) 
79  Pac.  Rep.  1070;  Missouri,  etc.,  Telephone 
Co.  v.  Vandervort,  (Kan.  1905)  79  Pac.  Rep. 
1068. 

Kentucky.  —  Fordsville  v.  Spencer,  (Ky. 
1901)  65  S.  W.  Rep.  132;  West  Kentucky 
Telephone  Co.  v.  Pharis,  (Ky.  1904)  78  S.  W. 
Rep.  917. 

Michigan.  —  Vergin  v.  Saginaw,  125  Mich. 
499;  Belyea  v.  Port  Huron,  136  Mich.  504. 

Missouri.  —  Beauvais  z<.  St.  Louis,  169  Mo. 
'500  ;  Huff  v.  Marshall,  97  Mo.  App.  542  ;  Stev- 
ens v.  Walpole,  76  Mo.  App.  213  ;  Jennings  v. 
Kansas  City,  105  Mo.  App.  677;  Perrigo  v.  St. 
Louis,  185  Mo.  274;  Bradley  v.  Spickardsville, 
90  Mo.  App.  416. 

Nebraska.  —  South  Omaha  v.  Taylor,  (Neb. 
1903)  96  N.  W.  Rep.  209. 

New  York.  —  Richardson  v.  Syracuse,  41  N. 
Y.  App.  Div.  118. 

Ohio.  —  Leber  v.  Kelley  Island  Line,  etc.,  Co., 
11  Ohio  Cir.  Dec.  568,  21  Ohio  Cir.  Ct.  773. 

Texas.  —  San  Antonio  v.  Porter,  24  Tex. 
Civ.  App.  444,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  469. 

Utah.  —  Dwyer  v.  Salt  Lake  City,  19  Utah 
521. 

Virginia.  —  Newport  News,  etc.,  R.,  etc.,  Co. 
v.  Bradford,  100  Va.  231  ;  Charlottesville  v. 
Stratton,  102  Va.  95. 

Washington.  —  Reed  v.  Spokane,  21  Wash. 
218;  Cowie  v.  Seattle,  22  Wash.  659;  McLeod 
v.  Spokane,  26  Wash.  346  ;  Benson  v.  Hamilton, 
34  Wash.  201  ;  Lemman  v.  Spokane,  38  Wash.  08. 

Canada.  —  Messengers.  Bridgetown,  31  Can. 
Sup.  Ct.  379,  affirming  33  Nova  Scotia  291  : 
Gunlack  v.  Montreal,  17  Quebec  Super.  Ct.  294. 

Where  There  Is  lee  on  a  Sidewalk  a  pedestrian 
is  required  to  exercise  a  greater  amount  of  care. 
Denver  v.  Hubbard,  29  Colo.  529. 

470.  1.  Presumption  of  Negligence.  —  Collins 
v.  Janesville,  m  Wis.  348;  Lyon  v.  Grand 
Rapids,  121  Wis.  609. 

2.  Extraordinary  Care  Not  Required.  —  Hoover 
v.  Mapleton,  110  Iowa  571;  Cunningham  v. 
Clay  Tp.,  69  Kan.  373,  quoting  15  Am.  \ni> 
Eng.  Encyc.  of  Law  (2d  ed.)  470  ;  Cowie  v. 
Seattle,  22  Wash.  659 ;  Collins  v.  Janesville, 
107  Wis.  436. 

A  person  who  ventures  to  pass  a  dangerous 
defect  in  a  highway,  knowing  its  condition,  is 
bound  to  exercise  a  degree  of  care  proportion- 
ate to  the  danger.  Swart  v.  District  of  Colum- 
bia, 17  App.  Cas.  (D.  C.)  407. 

A  person  passing  a  street  which  is  being  torn 
up  must  exercise  unusual  care,  that  is,  greater 
care  than  would  be  required  in  passing  over  a 
street  without  obstacles.  Walsh  v.  Central  New 
York  Telephone,  etc.,  Co.,  176  N.  Y.  163. 

Knowledge  of  a  defect  in  a  walk  requires  one 
to  use  greater  care  than  he  would  have  been 
required  to  use  to  come  up  to  the  standard  of 
ordinary  care  in  the  absence  of  such  knowl- 
edge.   Lyon  v.  Grand  Rapids.  121  Wis.  609. 
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(3)  Duty  to  Refrain  from  Using  Highway.  — See  note  3. 

Defective  Sidewalk.  —  Sec  notes  4,  5,6. 

Negligence  as  Matter  of  Law.  —  See  note  J . 

Accessibility  of  Other  Way.  —  See  notes  3,  4. 

^4;  Duty  to  Remember  and  Locate  Deject.  —  See  notes  1,  2. 


I/O.    3.  Not  Bound  to  Refrain  from  Using 

Highway  —  i  nited  States. —  See  Mosheuvel  v. 
District  of  Columbia,  191  U.  S.  247. 

ttiiiiuna.  —  Chicago,  etc.,  R.  Co.  v.  Leach- 
man,  101  ind.  512. 

. ... —  Overhouser  v.  American  Cereal  Co., 
1 18  Iowa  417. 

Kansas.  —  Wiens  v.  Ebel,  69  Kan.  701. 

Maryland.  —  Charles  County  v.  Mandanyohl, 
93  Md.  150. 

 igan. — -Hunt  v.  Lincoln  Tp.,  131  Mich. 

637. 

Missouri. —  Jennings  v.  Kansas  City,  105  Mo. 
App.  677 ;  Swanson  v.  Sedalia,  89  Mo.  App. 
121.    See  also  Wheat  v.  St.  Louis,  179  Mo.  572. 

Oregon.  —  Gardner  v.  Wasco  County,  37  Ore- 
gon 392. 

Texas.  —  San  Antonio  v.  Porter,  24  Tex.  Civ. 
App.  444,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  470 ;  Dallas  v.  Muncton,  (Tex. 
Civ.  App.  1904)  83  S.  W.  Rep.  431. 

Utah.  —  Dwyer  v.  Salt  Lake  City,  19  Utah  521. 

Virginia.  —  Danville  v.  Robinson,  99  Va.  448. 

4.  Leaving  Sidewalk. —  Savanna  v.  Trusty,  98 
111.  App.  277;  Fulton  v.  Green,  103  111.  App. 
96;  Evansville  v.  Christy,  29  Ind.  App.  44; 
Houseman  v.  Belle  Plaine,  124  Iowa  510;  Ohli- 
ger  v.  Toledo,  10  Ohio  Cir.  Dec.  762,  20  Ohio 
Cir.  Ct.  142;  Evans  v.  Philadelphia,  205  Pa.  St. 
i°3>  97  Am.  St.  Rep.  732;  Jordan  v.  Seattle, 
26  Wash.  61.  See  also  Muncie  v.  Hey,  (Ind. 
1905)  74  N.  E.  Rep.  250. 

Where  all  the  sidewalks  which  a  person 
could  have  used  in  going  to  his  destination  are 
defective,  it  is  a  question  for  the  jury  whether 
he  should  have  gone  into  the  street.  Carter  v. 
Lineville,  117  Iowa  532. 

5.  Question  for  Jury.  —  Whether  one  is  negli- 
gent in  choosing  a  defective  sidewalk  is  for 
the  jury  to  determine.  Houseman  v.  Belle 
Plaine,  124  Iowa  510. 

6.  Jennings  v.  Kansas  City,  105  Mo.  App. 
677  ;  Neal  v.  Marion,  126  N.  Car.  412. 

7.  Care  as  to  Whether  to  Make  Attempt  — ■  Dis- 
trict of  Columbia.  —  Mosheuvel  v.  District  of 
Columbia,  17  App.  Cas.  (D.  C.)  401,  reversed 
191  U.  S.  247. 

Georgia.  —  Columbus  v.  Griggs,  113  Ga.  597, 
84  Am.  St.  Rep.  257.  See  also  Kent  v.  Southern 
Bell  Telephone,  etc.,  Co.,  120  Ga.  980. 

Indiana.  —  Evansville  v.  Christy,  29  Ind.  App. 
44.  See  also  Indianapolis  v.  Mitchell,  27  Ind. 
App.  589;  Muncie  v.  Hey,  (Ind.  1905)  74  N.  E. 
Rep.  250 

Massachusetts.  —  Compton  v.  Revere,  179 
Mass.  413. 

Michigan.  —  McTiver  v.  Grant  Tp.,  131  Mich. 
456,  citing  15  Am.  and  Eng.  Encvc.  of  Law  (2d 
ed.)  470;  Irion  v.  Saginaw,  120  Mich.  295; 
Howey  v.  Fisher.  122  Mich.  43;  Cloney  v. 
Kalamazoo,  124  Mich.  655. 

Minnesota.  —  Friday  v.  Moorhead,  84  Minn. 
273. 

New  York.  —  Shepard  v.  Bellew,  etc.,  Co., 
101  N.  Y.  App.  Div.  257. 


North  Carolina.  —  Neal  v.  Marion,  129  N. 
Car.  345. 

Ohio.  —  Dayton  v.  Taylor,  62  Ohio  St.  11. 

Pennsylvania.  —  Bailey  v.  Brown  Tp.,  190 
Pa.  St.  530;  Mellor  v.  Bridgeport,  191  Pa.  St. 
562;  Snyder  v.  Penn  Tp.,  14  Pa.  Super.  Ct.,  145; 
Decker  v.  East  Washington,  21  Pa.  Super.  Ct. 
211. 

Rhode  Island.  —  Nicholas  v.  Peck,  21  R.  I. 
404. 

South  Dakota.  —  Bohl  v.  Dell  Rapids,  15  S. 
Dak.  619. 

Texas.  —  See  Browne  v.  Bachman,  31  Tex. 
Civ.  App.  430. 

Virginia. —  Winchester  v.  Carroll,  99  Va.  727, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  468  [470]. 

Washington.  —  See  Jordan  v.  Seattle,  26 
Wash.  61. 

Wisconsin.  —  De  Pere  v.  Hibbard,  104  Wis. 
666;  Devine  v.  Fond  du  Lac,  113  Wis.  61; 
Schrunk  v.  St.  Joseph,  120  Wis.  223. 

Canada.  —  Gunlack  v.  Montreal,  1 7  Quebec 
Super.  Ct.  294. 

Where  a  person  voluntarily  exposes  himself 
to  danger  by  traveling  on  a  defective  street  and 
is  injured,  such  injury  is  presumptive  evidence 
of  negligence  on  his  part.  Lockport  v.  Licht, 
113  111.  App.  613. 

471.  3.  Accessibility  of  Other  Road  or  Path. 
—  Evansville  v.  Christy,  29  Ind.  App.  44  ;  Irion 
v.  Saginaw,  120  Mich.  295;  Hoffman  v.  North 
Milwaukee,  118  Wis.  278. 

Even  though  it  would  be  of  itself  negligence 
to  knowingly  pass  over  a  dangerous  road  when 
there  is  an  equally  available  safe  one,  it  does 
not  necessarily  follow  that  it  would  be  negli- 
gence to  knowingly  pass  over  a  road  more 
dangerous  than  another  dangerous  one  equally 
available.    Muncie  v.  Spence,  33  Ind.  App.  599. 

4.  Icy  Sidewalk.  —  Irion  v.  Saginaw,  120 
Mich.  295;  Howey  v.  Fisher,  122  Mich.  43. 

472.  1.  Failure  to  Bear  Defect  in  Mind  Not 
Necessarily  Negligence  —  Kentucky.  —  Lancas- 
ter v.  Walter,  (Ky.  1904)  80  S.  W.  Rep.  189. 

Michigan.  —  Vergin  v.  Saginaw,  125  Mich. 
499- 

New  York.  —  Delaney  v.  Mt.  Vernon,  89  N. 
Y.  App.  Div.  209. 

Ohio.  —  Durbin  v.  Napoleon,  n  Ohio  Cir. 
Dec.  584,  21  Ohio  Cir.  Ct.  160. 

Tennessee.  —  Knoxville  v.  Cox,  103  Tenn. 
368. 

Utah.  —  Dwyer  v.  Salt  Lake  City,  19  Utah 
521. 

Washington.  — ■  Cowie  v.  Seattle,  22  Wash. 
659,  quoting  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  472. 

Wisconsin.  —  Collins  v.  Janesville.  111  Wis. 

348. 

Failure  of  Father  to  Notify  Son.  —  Where  a 

father,  knowing  of  the  defect,  forgot  to  want 
his  son  who  was  behind  him,  the  latter  is  not 
guiltv  of  contributory  negligence.  Miller  v. 
Mende  Tp.,.i2S  Mich.  98. 
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472.  e.  Acts  in  Presence  of  Danger.  —  See  note  3. 

/.  Traveling  at  Night  —  (1)  In  General.  —  See  note  6. 

473.  See  notes  1,  3. 

Carrying  Light.  —  See  note  4. 

(2)  Rate  of  Speed.  —  See  note  5. 

(3j  Knowledge  of  Defect.  —  See  note  7. 

g.  Walking  in  Roadway.  —  See  notes  8,  9. 

474.  h.  Persons  under  Physical  Disabilities  —  (1)  Defective 
Sight.  — See  notes  I,  2,  3. 


Decisions   of  Opposite  Tendency.  —  A  person 

traveling  on  the  highway  has  no  right  to  have 
his  mind  so  engrossed  in  his  business  as  not 
to  think  of  an  obstruction.  Wheat  v.  St.  Louis, 
179  Mo.  572. 

The  plaintiff  cannot  recover  where  she  was 
thoroughly  familiar  with  the  defect  in  the  street 
and  through  forgetfulness  carelessly  walked  into 
it  in  the  nighttime.  Neal  v.  Marion,  126  N. 
Car.  412. 

472.  2.  Mistake  as  to  Location  of  Defect.  — 

Tuttle  v.  Clear  Lake,  (Iowa  1905)  102  N.  W. 
Rep.  136. 

8.  Acts  in  Presence  of  Danger.  — Tuttle  v.  Clear 
Lake,  (Iowa  1905)  102  N.  W.  Rep.  136;  Nos- 
ier v.  Coos  Bay,  etc.,  R.  etc.,  Co.,  39  Oregon  335. 

6.  Presumption  of  Safety — ■  Illinois.  —  Chicago 
v.  Harris,  113  111.  App.  633. 

Iowa.- — -Earl  v.  Cedar  Rapids,  126  Iowa  361, 
106  Am.  St.  Rep.  361. 

Kentucky.  —  Glasgow  v.  Gillenwaters,  113 
Ky.  140. 

Missouri.  —  Hitt  v.  Kansas  City,  110  Mo. 
App.  713;  Excelsior  Springs  v.  Mississippi  Val- 
ley Trust  Co.,  188  Mo.  133. 

Montana.  —  May  v.  Anaconda,  26  Mont.  140. 

New  York.  —  Higgins  v.  Brooklyn,  etc.,  R. 
Co.,  54  N.  Y.  App.  Div.  69 

Washington.  —  Jordan  v.  Seattle,  26  Wash. 
61  ;  Mischke  v.  Seattle,  26  Wash.  616. 

A  person  has  a  lawful  right,  notwithstanding 
the  darkness  of  the  night,  to  travel  the  high- 
way. Watts  v.  Southern  Bell  Telephone,  etc., 
Co.,  100  Va.  45. 

473.  1.  Greater  Vigilance  Required  at  Night. 
—  Kelly  v.  Otterstedt,  80  N.  Y.  App.  Div.  398 ; 
Jordan  v.  Seattle,  26  Wash.  61. 

3.  Question  for  Jury.- —  Hewett  v.  Thurman, 
41  N.  Y.  App.  Div.  6 ;  Jordan  v.  Seattle,  26 
Wash.  61  ;  Huffman  v.  Bayham  Tp.,  26  Ont. 
App.  514. 

4.  Need  Not  Carry  Light.  —  See  Mischke  v. 
Seattle,  26  Wash.  616. 

When  Negligence  Not  to  Carry  Light.  —  But 

where  it  is  a  very  dark  night  and  the  road  is 
dangerous,  one  who  does  not  carry  a  light  is 
negligent.  Conrad  v.  Upper  Augusta  Tp.,  200 
Pa.  St.  337- 

5.  Speed  of  Travel. — -It  is  not  negligent  per  se 
to  drive  at  the  rate  of  six  miles  an  hour  on  a 
much  traveled  road,  although  it  is  a  very  dark 
night.  Huffman  v.  Bayham  Tp.,  26  Ont.  App. 
514- 

7.  Knowledge  of  Defect. —  Louisville  v.  Brewer, 
(Ky.  1903)  72  S.  W.  Rep.  9;  Jordan  v.  Seattle, 
26  Wash.  61  ;  Madill  v.  Caledon  Tp.,  3  Ont.  L. 
Rep.  66.  See  also  Tuttle  v.  Clear  Lake,  (Iowa 
1905)  102  N.  W.  Rep.  136. 

8.  Walking  in  Roadway.  Bell  v.  Clarion,  rig 
Iowa   397;   Glasgow  v.   Gillenwaters,    .'13  Ky. 


140;  Magaha  v.  Hagerstown,  95  Md.  62,  93  Am. 
St.  Rep.  317;  Durbin  v.  Napoleon,  n  Ohio  Cir. 
Dec.  584,  21  Ohio  Cir.  Ct.  160. 

Middle  of  Road  Proper  Place. —  There  is  a  pre- 
sumption of  negligence  on  the  part  of  a  person, 
who,  on  a  dark  night,  walks  on  the  sidepath 
of  a  country  road,  the  middle  of  the  highway 
being  the  proper  place.  Siegler  v.  Mellinger, 
203  Pa.  St.  256,  93  Am.  St.  Rep.  767. 

9.  Crossing  Highway —  Georgia.  —  Augusta  v. 
Tharpe,  113  Ga.  152. 

Iowa.  —  Bell  v.  Clarion,  115  Iowa  357. 

Kentucky.  —  Glasgow  v.  Gillenwaters,  113 
Ky.  140. 

Maryland.  —  Magaha  v.  Hagerstown,  95  Md. 
62,  93  Am.  St.  Rep.  317. 

Texas.  —  Dallas  v.  Webb,  22  Tex.  Civ.  App. 
48. 

Virginia.  —  Winchester  v.  Carroll,  99  Va.  727, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  473. 

It  is  not  negligent  per  se  to  pass  from  the 
sidewalk  to  the  street  at  a  place  other  than 
a  street  crossing.  Bell  v.  Clarion,  113  Iowa 
126;  Plummer  v.  Milan,  79  Mo.  App.  439. 

A  person  crossing  at  such  a  place  assumes 
the  danger  of  a  street  kept  in  ordinary  safe 
condition,  but  not  dangers  caused  by  unneces- 
sary defects  or  obstructions.  Durbin  v.  Na- 
poleon, 11  Ohio  Cir.  Dec.  584,  21  Ohio  Cir.  Ct. 
160. 

Ridge  of  Snow  at  Edge  of  Sidewalk.  —  A  mu- 
nicipality is  not  liable  for  injuries  to  a  pedes- 
trian, caused  by  a  ridge  of  snow  at  the  edge  of 
the  sidewalk,  while  crossing  the  street  at  a 
place  other  than  the  regular  crossing.  Olive 
v.  Westmount,  16  Quebec  Super.  Ct.  426. 

Crossing  at  Night.  —  Where  the  plaintiff,  on  a 
dark  night,  without  previous  knowledge  of  the 
conditions  of  the  locality,  attempted  to  pass 
from  the  sidewalk  space  into  the  street,  he  was 
held  to  be  negligent.  Holding  v.  St.  Joseph, 
92  Mo.  App.  143. 

474.  1.  Persons  under  Disabilities  —  Defec- 
tive Sight.  —  Yeager  v.  Spirit  Lake,  115  Iowa 
593  :  Homewood  v.  Hamilton,  1  Ont.  L.  Rep. 
266. 

2.  Total  Blindness.  —  Carter  v.  Nunda,  55  N. 
Y.  App.  Div.  501. 

3.  Vigilance  Necessary.  —  Kaiser  7'.  Halm, 
126  Iowa  561  ;  Ham  v.  Lewiston,  94  Me.  265. 

But  see  Hill  v.  Glenwood,  124  Iowa  479, 
holding  that  a  blind  person  is  not  required  to 
exercise  a  higher  degree  of  care,  and  Yeager 
v.  Spirit  Lake,  115  Iowa  593,  holding  that  ordi- 
nary care  under  the  circumstances  is  all  that 
is  required  of  one  who  has  a  defective  sight. 

Feeling  Way  with  Cane.  —  Where  a  pedes- 
trian is  old  and  has  defective  eyesight,  and, 
knowing  that  a  certain  railing  is  gone,  tries 
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474,   i.  Intoxication. — See  note  6. 

j.  Defects  in  Vehicle,  Horse,  or  Harness. — See  note  7. 

Question  of  Ordinary  Care.  —  Sec  note  8. 

•  17.1.    See  note  i. 

12.  Notice  of  Defect  —  a.  NECESSITY.  —  See  note  8. 
■J7<>.    See  note  i. 

Obstruction  Originally  Lawful.  ■ —  See  note  2. 
Direct  Act  of  Municipality.  —  See  note  3. 


to  feel  his  way  with  a  cane,  a  finding  of  con- 
tributory negligence  is  warranted.  Garbanati 
v.  Durango,  ,30  Colo.  358. 

47-1.  6.  Intoxication  as  Defense. —  Thuis  v. 
Vinccnncs,  (lnd.  App.  1905)  73  N.  E.  Rep.  141; 
Sylvester  v.  Casey,  no  Iowa  256;  Atchison  v. 
Acheson,  9  Kan.  App.  33  ;  Guertin  v.  Hudson, 
71  N.  H.  505,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  474. 

Intoxication  is  evidence  from  which  the  jury 
may  infer  contributory  negligence.  Rhyner  v. 
Menasha,  IC7  Wis.  201. 

7.  Defects  in  Vehicle,  Horse,  or  Harness.  — 
Gardner  v.  Wasco  County,  37  Oregon  392, 
citing  15  Am.  and  Eng.  Encyc.  6f  Law  (2d 
ed.)  474  ;  Nosier  v.  Coos  Bay,  etc..  R.,  etc.,  Co., 
39  Oregon  335,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  474.  See  also  Foley  v.  East 
Flamsborough  Tp.,  26  Ont.  App.  43. 

8.  Care  in  Selection  for  Use.  —  Gardner  v. 
Wasco  County,  37  Oregon  392. 

475.  1.  Question  for  Jury  —  Fitness  of  Vehicle. 
—  Gardner  v.  Wasco  County,  37  Oregon  392; 
Nosier  v.  Coos  Bay,  etc.,  R.,  etc.,  Co.,  39  Oregon 
335.  See  also  Cunningham  v.  Thief  River 
Falls,  84  Minn.  21. 

Riding  Without  Saddle  or  Bridle.  —  It  cannot 
be  said,  as  a  matter  of  law,  that  a  man  who 
rides  a  gentle  horse,  with  ?.  halter  only,  and 
without  saddle  or  bridle,  is  guilty  of  such  con- 
tributory negligence  as  will  preclude  a  recovery 
for  injuries  caused  by  a  defect  in  a  public 
street.  Helbig  v.  Grays  Harbor  Electric  Co., 
37  Wash.  [30. 

8.  Necessity  of  Notice  —  Colorado.  —  Boulder 
v.  Weger,  17  Colo.  App.  69. 

Delaware.  —  Downs  v.  Smyrna,  2  Penn. 
(Del.)  132;  Jarrell  v.  Wilmington,  4  Penn. 
(Del.)  454- 

District  of  Columbia.  —  District  of  Columbia 
v.  Payne,  13  App.  Cas.  (D.  C.)  500. 

Illinois.  —  Reid  v.  Chicago,  83  111.  App.  554; 
Decatur  v.  Hamilton,  89  111.  App.  561  ;  Wil- 
liams v.  Carterville,  97  111.  App.  160;  Sherman 
v.  Chicago.  101  111.  App.  312. 

Indiana.  —  Evnnsville  v.  Senhenn,  26  lnd. 
App.  362 ;  i.ewisville  v.  Batson,  29  lnd.  App. 
21  ;  Huntington  v.  Lusch,  33  lnd.  App.  476. 

Kansas.  —  Holitza  v.  Kansas  City,  68  Kan. 
157;  Cunningham  v.  Clay  Tp.,  69  Kan.  373. 

Kentucky.  —  Wickliffe  Moring,  113  Ky. 
597;  Canfield  v.  Newport,  (Ky.  1903)  73  S.  W. 
Rep.  788;  Bell  v.  Henderson,  (Ky.  1903)  74 
S.  W.  Rep.  206;  West  Kentucky  Telephone  Co. 
v.  Phalis,  (Ky.  1004)  78  S.  W.  Rep.  917. 

Maryland.  —  Keen  v.  Havre  de  Grace,  93 
Md.  34. 

Massachusetts.  —  Parker?'  Boston,  175  Mass. 
£01  ;  Dwyer  v.  Boston,  180  Mass.  381. 

Michigan.  —  Newman  v.  Ann  Arbor,  134 
Mich.  29. 


Mississippi.  —  Carver  v.  Jackson,  82  Miss. 
S83. 

Missouri  ■ — Young  v.  Webb  City,  150  Mo. 
333;  Carvin  v.  St.  Louis,  151  Mo.  334;  Baus- 
tian  v.  Young.  152  Mo.  317;  McKissick  v.  St. 
Louis,  154  Mo.  588;  Buckley  v.  Kansas  City, 
156  Mo.  16;  Carle  v.  De  Soto,  156  Mo.  443; 
Williams  v.  Hannibal,  94  Mo.  App.  549;  Fehl- 
hauer  v.  St.  Louis,  178  Mo.  635;  Gerber  v. 
Kansas  City,  105  Mo.  App.  191  ;  Ball  v.  Neosho, 
109  Mo.  App.  683 

Nebraska.  —  Nothdurft  v.  Lincoln,  66  Neb. 
430,  on  rehearing  66  Neb.  434;  South  Omaha 
v.  Meyers,  (Neb.  1902)  92  N.  W.  Rep.  743; 
Goddard  v.  Lincoln,  (Neb.  1903)  96  N.  W.  Rep. 
273- 

New  York.  —  Tarla  v.  Rochester,  41  N.  Y. 
App.  Div.  188;  Blakeslee  v.  Geneva,  61  N.  Y. 
App.  Div.  42;  Leary  v.  Yor.kers,  95  N.  Y.  App. 
Div.  126. 

North  Carolina.  —  Tones  v.  Greensboro,  124 
N.  Car.  310. 

Ohio.  —  Fremont  v.  Duniap,  69  Ohio  St.  286; 
Alliance  v.  Campbell,  6  Ohio  Cir.  Dec.  762,  17 
Ohio  Cir.  Ct.  595;  Circleville  v.  Sohn,  11  Ohio 
Cir.  Dec.  103,  20  Ohio  Cir.  Ct.  368. 

Pennsylvania.  —  Rogers  v  Williamsport,  199 
Pa.  St.  450 ;  Allen  v.  East  Buffalo  Tp.,  22  Pa. 
Co.  Ct.  346 ;  Hopkins  v.  Williamsport,  25  Pa. 
Super.  Ct.  498. 

Tennessee.  —  Franklin  v.  House.  104  Tenn.  1. 

Texas.  —  Sherman  v.  Greening.  (Tex.  Civ. 
App.  1903)  73  S.  W.  Rep.  424;  Houston  v.  Vat- 
ter,  32  Tex.  Civ.  App.  29S. 

Wisconsin.  —  Whitty  v.  Oshkosh,  106  Wis. 
87;  Rhyner  v.  Menasha,  107  Wis.  201. 

476.  1.  Opinion  of  Authorities  Immaterial.  — 
—  Cunningham  v.  Clay  Tp.,  69  Kan.  373. 

2.  Obstruction  Originally  Lawful.  —  Lincoln  v. 
Pirner,  59  Neb.  634. 

3.  Direct  Act  of  Municipality — -Illinois. — 
Salem  v.  Webster,  192  111.  369. 

Indiana.  —  Muncie  v.  Hey,  (lnd.  1905)  74 
N.  E.  Rep.  250. 

Iowa.  —  Evans  v.  Iowa  City,  125  Iowa  202. 

Kentucky.  —  Carroll  v.  Louisville,  (Ky.  1504) 
78  S.  W.  Rep.  11 17. 

Maine.  —  Jones  v.  Deering,  94  Me.  165. 

Marylaml.  —  Baltimore  v.  Walker,  98  Md. 
637- 

Massachusetts.  —  Pratt  v.  Cohasset,  177  Mass. 
488. 

Minnesota.  —  Kleopfert  v.  Minneapolis,  93 
Minn.  118;  McDonald  v.  Duluth.  93  Minn.  206. 

Mississippi.  —  Carver  v.  Jackson,  S<:  Miss. 
S83. 

Missouri.  —  Brake  v.  Kansas  City,  100  Mo. 
App.  611. 

0/j!0.  —  Alliance  v.  Campbell,  6  Ohio  Cir. 
Dec.  762,  17  Ohio  Cir.  Ct.  595. 

Pennsylvania.  —  H3ger  v.  Wharton  Tp.,  200 
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477.  See  note  i. 

Statutory  Liability  Irrespective  of  Notice.  —  See  note  4- 

b.  What  Constitutes  Notice— (i)  Actual  Notice.  —  See  notes 

6,  9,  io. 

478.  See  notes  4,  5,  6,  7,  9,  10,  12. 

479.  (2)  Implied  or  Constructive  Notice  —  (a)  In  General. — See  notes  1,  3, 4. 
(b)  Time  of  Existence  of  Defect.  —  See  note  5. 


Pa.  St.  281  ;  Rowland  v.  Philadelphia,  202  Pa. 
St.  50. 

Rhode  Island.  —  Hutchinson  v.  Clarke,  26  R. 
I.  307- 

Texas.  — ■  Houston  v.  Owen,  (Tex.  Civ.  App. 
1902)  67  S.  W.  Rep.  788. 
477.    1.  Notice  to  Individuals  Unnecessary, — 

Carroll  v.  Louisville,  (Ky.  1904)  78  S  W.  Rep. 
1117. 

4.  Statutory  Liability  —  In  West  Virginia.  — • 
Arthur  v.  Charleston,  51  VV.  Va.  132. 

6.  Notice  to  Municipal  Officers.  —  Lundon  v. 
Chicago,  83  111.  App.  208 :  Mattoon  v.  Russell, 
91  111.  App.  252;  Madison  Tp.  v.  Scott,  o  Kan. 
App.  871  ;  Cunningham  v.  Thief  River  Falls,  84 
Minn.  21. 

9.  City  Council,  —  Norman  v.  Teel,  12  Okla.  69. 

10.  Member  of  Council.  —  Pittsburg  v.  Broder- 
son.  io  Kan.  App.  430. 

47§.  4.  Highway  Officers.  —  Sprague  v. 
Rochester,  159  N.  Y.  20. 

5.  Superintendent  or  Commissioner  of  Streets  — 
Maine.  —  Jones  "'.  Deering,  94  Me.  165. 

Michigan.  —  Hart  v.  New  Haven,  130  Mich. 
181  ;  McEvoy  v.  Sault  Ste  Marie,  136  Mich. 
172. 

Missouri.  —  Small  v.  Kansas  City,  no  Mo. 
App.  721. 

Wisconsin.  —  Mauch  v.  Hartford,  112  Wis.  40. 

Knowledge  of  a  Street  Inspector  is  the  knowl- 
edge of  the  city.  Wiiliams  v.  Hannibal,  94  Mo. 
App.  ?49. 

6.  The  Fact  that  the  Officer  Walked  Along 

the  alleged  defective  sidewalk  is  not  sufficient 
to  establish  actual  notice.  McManus  v.  Water- 
town,  88  N.  Y.  App.  Div.  361. 

7  City  Marshal.  —  As  a  general  rule,  notice  to 
the  city  marshal  is  insufficient,  but  where  he  is 
instructed  by  the  city  council  to  look  after  the 
streets  and  sidewalks,  notice  to  him  will  be 
good.    Norman  v.  Teel,  12  Okla.  69. 

9.  Policeman. — -Lundon  v.  Chicago,  83  111. 
App.  208;  Chicago  v.  Davies,  110  111.  App.  427; 
Leonard  v.  Butte,  25  Mont.  410. 

Where  it  is  the  duty  of  a  policeman  to  report 
defects  in  the  street,  notice  to  him  is  notice 
to  the  city.  San  Antonio  v.  Talerico,  (Tex. 
Civ.  App.  1903)  78  S.  W.  Rep.  28. 

10.  Chicago  v.  Davies,  110  111.  App.  427; 
Cleveland  v.  Payne,  72  Ohio  St.  347  ;  Dallas  v. 
Meyers,  (Tex.  Civ.  App.  1900)  55  S.  W.  Rep. 
742. 

Officers  with  No  Duties  as  to  Streets.  —  A  no- 
tice to  the  city  treasurer,  police  magistrate,  or 
other  city  officer  whose  duties  in  no  way  relate 
to  the  care  of  streets,  would  not  be  notice  to 
the  cjty.    Savanna  v.  Trusty,  98  111.  App.  277. 

12.  Notice  to  City  Clerk  Not  Sufficient.  — 
Corey  t\  Ann  Arbor,  134  Mich.  376. 

•  79.  1.  Actual  Notice  Required  by  Statute.  — 
Hari  v.  Ohio  Tp.,  62  Kan.  315;  Stege  v.  Mil- 
waukee, 1 10  Wis.  484. 


Actual  knowledge  of  the  defective  condition 
of  the  highway  is  equivalent  to  actual  notice. 
Erie  Tp.  v.  Beamer,  (Kan.  1905)  79  Pac.  Rep. 
1070. 

3.  Implied  Notice  Sufficient — Colorado.  —  Den- 
ver v.  Hyatt,  28  Colo.  129. 

Connecticut. —  Dean  v.  Sharon,  72  Conn.  667. 

Delaware.  —  Downs  v.  Smyrna,  2  Penn. 
(Del.)  132;  Jarrell  v.  Wilmington,  4  Penn. 
(Del.)  454. 

Illinois.  —  Lockport  v.  Richards,  81  111.  App. 
533:  Reid  v.  Chicago,  83  111.  App.  554;  Streator 
v.  O'Brien,  103  111.  App.  85  ;  Chicago  v.  Gil- 
lett,  108  111.  App.  455. 

Indiana.  —  Evansville  v.  Frazer,  24  Ind.  App. 
628. 

Kentucky.  —  Louisville  v.  Brewer.  (Ky.  1903) 

72  S.  W.  Rep.  9 ;  Madisonville  v.  Pembeiton, 
(Ky.  1903)  75  S.  W.  Rep.  229. 

Maryland.  —  Keen  v.  Havre  de  Grace.  93 
Md.  34- 

Mississippi.  —  Carver  v.  Jackson,  82  Miss. 
583. 

Missouri.  —  Buckley  v.  Kansas  City,  95  Mo. 
App.  188;  Clark  v.  Brookfield,  97  Mo.  App. 
16;  Small  v.  Kansas  City,  185  Mo.  291. 

Nebraska.  —  Anderson  v.  Albion,  64  Neb.  280. 

Oklahoma.  —  Norman  v.  Teel,  12  Okla.  69. 

Texas.  —  Dallas  v.  Moore,  32  Tex.  Civ.  App. 
230. 

Washington.  —  Born  v.  Spokane,  27  Wash. 
719;  Gallamore  v.  Olympia,  34  Wash.  379. 

4.  Matter  of  Notoriety.  —  Jones  v.  Greens- 
boro, 124  N.  Car.  310. 

5.  Time  of  Existence  of  Defect —  Connecticut .  — 
Dean  v.  Sharon,  72  Conn.  667. 

Delaware.  —  Jarrell  v.  Wilmington,  4  Penn. 
(Del.)  454. 

District  of  Columbia.  —  Domer  v.  District  of 
Columbia,  21  App.  Cas.  (D.  C.)  284. 

Illinois.  —  Streator  v.  Chrisman,  182  111.  215; 
Streator  v.  O'Brien,  103  111.  App.  85  ;  Chicago 
V.  Gillett,  108  III.  App.  455;  Chenoa  v.  Kramer, 
109  111.  App.  85;  McLeansboro  v.  Trammel.  109 
111.  App.  524;  Birch  v.  Charleston  Light,  etc., 
Co..  113  111.  App.  229;  Nokomis  v.  Farley.  113 
111.  App.  161. 

Indiana.  —  Mt.  Vernon  v.  Hoehn,  22  Ind. 
App.  282;  Indianapolis  v.  Mitchell,  27  Ind.  App. 
589;  Lewisville  v.  Batson,  29  Ind.  App.  21; 
Michigan  City  v.  Phillips,  163  Ind.  449. 

Iowa.  —  Smith  -'.  Sioux  City,  no  Iowa  50. 

Kentucky.  —  Canfield  v.  Newport,  (Ky.  1903) 

73  S.  W.  Rep.  788:  Madisonville  v.  Pembeiton, 
(Ky.  1903)  75  S.  W.  Rep.  229. 

Michigan.  —  Corey  v.  Ann  Arbor,  134  Mich. 
376. 

Missouri. —  McKissick  v.  St.  Louis,  154  Mo. 
588;  Buckley  v.  Kansas  City.  156  Mo.  16; 
Reed  v.  Mexico,  101  Mo.  App.  155;  Fehlhauer 
v.  St.  T  .ouis,  178  Mo.  635;  Small  v.  Kansas 
City,  185  Mo.  291. 
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480.  See  notes  i,  2,  Jf  4,  5. 

481.  (c)  Character  of  Highway.  —  See  note  2. 
(d)  Character  of  Defect.  —  See  notes  3,  4. 

( e  I  Structures  Liable  to  Decay.  —  See  note  6. 

(f)  Defects  Noticed  by  Persons  Passing.  —  See  note  2. 

(gi  Generally  Defective  Condition  of  Highway.  —  See  notes  5,  6. 


New  York.  —  Donnelly  v.  Rochester,  166  N. 
Y.  315:  Osterhout  v.  Bethlehem,  55  N.  Y.  App. 
Div.  198. 

Ohio.  —  Cincinnati  v.  Frazer,  9  Ohio  Cir. 
Dec.  487,  18  Ohio  Cir.  Ct.  so. 

Oklahoma.  — •  Norman  v.  Tecl,  12  Okla.  69. 

Tennessee.  —  Franklin  v.  House.  104  Tenn.  1. 

Texas.  —  Davis. v.  Austin,  22  Tex.  Civ.  App. 
460. 

Washington.  —  Cowie  v.  Seattle,  22  Wash. 
659:  Born  v.  Spokane,  27  Wash.  719. 

480.  1.  Time  Sufficient  to  Sustain  Implica- 
tion of  Notice  —  Defect  Existing  a  Year  or  More  — 

Co  'do.  —  Denver  v.  Murray,  18  Colo.  App. 

142. 

Dtlaivare.  —  Douns  v.  Smyrna,  2  Penn. 
(Del.)  132. 

Illinois.  —  Lockport  v.  Richards,  81  111.  App. 

533- 

Indiana.  —  Michigan  City  v.  Phillips,  163  Ind. 

449-  . 
Kansas.  —  Atchison  v.  Acheson,  9  Kan.  App. 

33-  _  , 

Kentucky.  —  Paducah   R.,  etc.,  Co.  v.  Led- 
er,  (Ky.  1901)  63  S.  W.  Rep.  11;  Louisville 

v.  Brewer,  (Ky.  1903)  72  S.  W.  Rep.  9- 

Michigan.  —  Cutcher  v.  Detroit,  (Mich.  1905) 

102  N.  W.  Rep.  629. 
Missouri.  —  Buckley  v.  Kansas  City,  95  Mo. 

App.  188;  Hitt  v.  Kansas  City,  no  Mo.  App. 

713. 

New  York.  —  Fisher  v.  Mt.  Vernon,  41  N.  Y. 
App.  Div.  293. 

Washington.  —  Gallamore    v.    Olympia,  34 

Wash.  379. 

Wisconsin.  —  Whitty  V.   Oshkosh,   106  Wis. 

87. 

2.  Defect  Existing  a  Month  or  More  —  C olorado. 

—  Denver  v.  Hyatt,  28  Colo.  129. 

Illinois.  —  Belvidere  v.  Crichton,  81  111.  App. 
595:  Kankakee  v.  Steinbach,  89  111.  App.  513; 
Taylorville  v.  Stafford,  99  111.  App.  418,  affirmed 
196  111.  288;  Chicago  v.  Davies,  no  111.  App. 
427- 

Indiana.  —  Indianapolis  v.  Mitchell,  27  Ind. 

App.  589- 

Iowa.  —  Hoover  v.  Mapleton,  110  Iowa  571; 
Wilberding  v.  Dubuque,  11 1  Iowa  484;  Brown 
v.  Chillicothe,  122  Iowa  640. 

Michigan.  —  Urtel  v.  Flint,  122  Mich.  65. 

Missouri.  —  Young  v.  Webb  City,  150  Mo. 
333;  Clark  v.  Brookfield.  97  Mo.  App.  16;  De- 
land  v.  Cameron,  112  Mo.  App.  704. 

New  York.  —  Cummings  V.  New  Rochelle,  38 
N.  Y.  App.  Div.  583. 

Washington.  —  Devenish  v.  Spokane,  21 
Wash.  77;  Shearer  *\  Bucklev.  31  Wash.  370. 

Wisconsin. —  Stege  V.  Milwaukee,  no  Wis. 
484. 

3.  Defect    Existing    Between    a   Week  and 

a  Month  —  Illinois.  —  Streator  V.  Chrisman,  82 
111.  App.  24,  affirmed  182  111.  215;  Chicago  v. 
Gillett,  108  111.  App.  455. 


Indiana.  —  Huntington  v.  Lusch,  33  Ind.  App. 
476. 

Missouri.  —  Straub  v.  St.  Louis,  175  Mo.  413. 

New  York.  —  Sweet  v.  Poughkeepsie,  75  N. 
Y.  App.  Div.  274. 

Evidence  of  the  condition  of  the  highway 
ten  days  previous  to  the  accident  is  admissible 
as  showing  time  for  the  municipality  to  dis- 
cover the  defect.  Burt  v.  Utah  Light,  etc.,  Co., 
26  Utah  157. 

4.  Defect  Existing  Less  than  a  Week.  —  Cov- 
ington v.  Johnson,  (Ky.  1902)  69  S.  W.  Rep. 
703  ;  O'Hara  v.  Buffalo,  39  N.  Y.  App.  Div.  443  ; 
Reed  v.  Schuylkill  Haven,  22  Pa.  Super.  Ct.  27. 

Ice  on  Sidewalk  Five  Days  —  No  Notice  — 
Where  ice  formed  on  a  sidewalk  on  Monday 
it  was  held  that  the  city  would  not  be  pre- 
sumed to  have  had  notice  on  the  succeeding 
Friday.    Corey  r.  Ann  Arbor,  134  Mich  376. 

5.  Defect  Existing  One  Day  or  Less. —  The  mu- 
nicipality under  certain  circumstances  may  be 
charged  with  notice  of  a  defect  that  has  exist3d 
only  a  few  hours  or  a  fraction  of  a  day.  Beau- 
vais  v.  St.  Louis,  169  Mo.  500. 

4§1.  2.  Character  of  Highway. — Young  i\ 
Webb  City,  150  Mo.  333;  McKissick  v.  St. 
Louis,  154  Mo.  588. 

3.  Character  of  Defect.  —  Domer  v.  District  of 
Columbia,  21  App.  Cas.  (D.  C.)  284;  Streator  v. 
Chrisman,  182  111.  215;  Lincoln  v.  Pirner,  59 
Neb.  634 ;  Matthews  v.  New  York,  78  N.  Y. 
App.  Div.  422 ;  Davis  v.  Austin,  22  Tex.  Civ. 
App.  460. 

4.  Latent  Defects  — ■  Georgia.  —  Columbus  v. 
Anglin,  120  Ga.  785. 

Illinois.  —  Powell  v.  Bowen,  92  111.  App.  453. 

Kentucky.  —  Bell  v.  Henderson,  (Ky.  1903) 
74  S.  W.  Rep.  206. 

Maryland.  —  Keen  v.  Havre  de  Grace,  93 
Md.  34. 

Minnesota.  —  See  Kennedy  v.  St.  Cloud,  90 
Minn.  523. 

Missouri.  —  Carvin  v.  St.  Louis,  151  Mo.  334  ; 
Buckley  v.  Kansas  City,  156  Mo.  16. 

North  Carolina.  —  Jones  v.  Greensboro,  724 
N.  Car.  310. 

6.  Of  Sidewalk  —  Illinois.  —  Mattoon  v.  Wor- 
land,  97  111.  App.  13. 

Indiana.  —  Evansville  v.  Frazer,  24  Ind.  App. 
628. 

Iowa.  —  See  Frohs  v.  Dubuque,  ioq-  Iowa 
219. 

Minncso'a.  —  Peterson  v.  Cokato,  84  Minn. 
205:   Kennedy  v.  St.  Cloud,  90   Minn.  ^2; 

Mississippi.  —  Carver  v.  Jackson,  82  Miss. 
583. 

4§2.    2.  Sufficiency  to  Attract  Notice  of  Pr  s 

ers.  —  Alliance  v.  Campbell,  6  Ohio  Cir.  Dec. 
762,  17  Ohio  Cir.  Ct.  595. 

5.  General  Disrepair  of  Highway.  —  Evans  r\ 
Towa  City.  125  Iowa  202;  Kuntsch  7>.  New 
Haven,  83  Mo.  App.  174;  Nothdurft  v.  Lincoln, 
66  Neb.  430. 
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482.  (h)  Notice  of  Other  Defects.  —  See  notes  9,  IO. 

483.  (i)  Question  for  Jury.  — See  notes  I,  2. 
(j)  Evidence.  —  See  notes  3,  4,  5,  6. 

13.  Notice  Preliminary  to  Suit  —  a.  In  General.  —  See  note  7. 


Evidence  of  General  Disrepair  Admissible  to 
Show  Notice — Illinois. —  Elgin  v.  Nofs,  212 
111.  20,  200  111.  252;  Taylorville  v.  Stafford,  196 
111.  288. 

Iowa.  —  Beaver  v.  Eagle  Grove,  116  Iowa 
485  ;  Kircher  v.  Larchwood,  120  Iowa  578. 

Michigan.  —  Boyle  v.  Saginaw,  124  Mich.  348. 

Missouri.  —  Huff  v.  Marshall,  97  Mo.  App. 
542- 

Washington.  —  Laurie  v.  Ballard,  25  Wash. 
127;  Shearer  v.  Buckley,  31  Wash.  370. 

Wisconsin.  —  Viellesse  v.  Green  Bay,  110 
Wis.  160;  Pumorlo  v.  Merrill,  (Wis.  1905)  103 
N.  W.  Rep.  464. 

482.  6.  If  there  are  apparent  and  obvious 
defects  so  near  and  closely  related  to  a  condi- 
tion which  is  apparently  safe,  but  in  fact  defec- 
tive, that  an  investigation  of  the  former  would 
lead  to  a  knowledge  of  the  latter,  the  city  is 
presumed  to  have  notice  of  the  latter  defect. 
Dallas  v.  Moore,  32  Tex.  Civ.  App.  230. 

9.  Defect  of  Different  Character.  —  Noth- 
durft  v.  Lincoln,  66  Neb.  430. 

10.  Defect  Apparent  During  Repairs.  — ■  Dal- 
las v.  Muncton,  (Tex.  Civ.  App.  1904)  83  S.  W. 
Rep.  431. 

483.  1.  Notice  Question  for  Jury — Colorado. 
—  Denver  v.  Baldasari,  15  Colo.  App.  157; 
Denver  v.  Hyatt,  28  Colo.  129. 

Delaware.  —  Jarrell  v.  Wilmington,  4  Penn. 
(Del.)  454- 

District  of  Columbia.  — •  Domer  v.  District  of 
Columbia,  21  App.  Cas.  (D.  C.)  284. 

Illinois.  —  Decatur  v.  Hamilton,  89  111.  App. 
561  ;  Powell  v.  Bowen,  92  111.  App.  453  ;  Sa- 
vanna v.  Trusty,  98  111.  App.  277 ;  Fulton  v. 
Green,  103  111.  App.  96;  McLeansboro  v. 
Trammel,  109  111.  App.  524. 

Indiana. —  Evansville  v.  Senhenn,  26  Ind.  App. 
362;  Huntington  v.  Lusch,  33  Ind.  App.  476. 

Iowa.  —  Bailey  v.  Centerville,  108  Iowa  20; 
Smith  v.  Sioux  City,  119  Iowa  50. 

Kansas.  —  Burns  v.  Emporia,  63  Kan.  285  ; 
Holitza  v.  Kansas  City,  68  Kan.  157. 

Kentucky.  —  Henderson  v.  Reed,  (Ky.  1901) 
62  S.  W.  Rep.  1039;  Wickliffe  V.  Moring,  113 
Ky.  597;  Madisonville  v.  Pemberton,  (Ky.  1903) 
75  S.  W.  Rep.  229 ;  Bromley  v.  Bodkin,  (Ky. 
'9°3)  77  S.  W.  Rep.  696;  Covington  v.  Jones, 
(Ky.  1904)  79  S.  W.  Rep.  243. 

Maine.  —  Ham  v.  Lewiston,  04  Me.  265. 

Massachusetts.  —  Leonard  v.  Boston.  183 
Mass.  68  ;  Stanford  v.  Hyde  Park,  185  Mass. 
253;  Hyde  v.  Boston,  186  Mass.  115:  Comer- 
ford  v.  Boston,  187  Mass.  564;  McCarthy  v. 
Dedham,  188  Mass.  204. 

Michigan.  —  Wilkins  v.  Flint,  128  Mich.  262; 
Brown  v.  Owosso,  130  Mich.  107;  Allen  v.  West 
Bay  City,  (Mich.  1905)  103  N.  W.  Rep.  514. 

Missouri.  —  McKissick  v.  St.  Louis,  154  Mo. 
588;  Beauvais  7'.  St.  Louis,  169  Mo.  500:  Good- 
man v.  Kahoka.  100  Mo.  App.  278;  Squicrs  v. 
Kansas  City,  100  Mo.  App.  628:  Reed  v.  Mexico, 
101  Mo.  App.  155. 

Montana.  —  Leonard  -'.  Butte.  ^  Mont  mo. 

Nebraska. —  South  Omaha  v.  Meyers.  (Neb. 


1902)  92  N.  W.  Rep.  743;  Lincoln  v.  Miller, 
(Neb.  1901)  96  N.  W.  Rep.  484. 

Nezv  York.  —  Barr  v.  Bainbridge,  42  N.  V. 
App.  Div.  628 ;  Higgins  v.  Brooklyn,  etc.,  R. 
Co.,  54  N.  Y.  App.  Div.  69  :  Archer  v.  Mt.  Ver- 
non, 57  N.  Y.  App.  Div.  32;  Sweet  v.  Pough- 
keepsie,  75  N.  Y.  App.  Div.  274,  97  N.  Y.  App. 
Div.  82. 

Ohio.  —  Alliance  v.  Campbell,  6  Ohio  Cir. 
Dec.  762,  17  Ohio  Cir.  Ct.  r.95. 

Oklahoma.  —  Norman  v.  Teel,  12  Okla.  69. 

Utah. — Johnson  v.  Park  City,  27  Utah  420. 

Washington.  —  Laurie  v.  Ballard,  25  Wash. 
127. 

Wisconsin. —  Peake  V,  Superior,  106  Wis. 
403  ;  Rhyner  v.  Menasha,  107  Wis.  201  ;  Lyon 
v.  Grand  Rapids,  121  Wis.  609. 

2.  Burns  v.  Emporia,  63  Kan.  285. 

3.  Evidence  —  Resolutions  and  Reports.  — 
Beardstown  v.  Clark,  204  III.  524 ;  Bauer  -j. 
Dubuque,  122  Iowa  500. 

A  Letter  Written  by  the  Chief  Inspector  of  Pub- 
lic Works,  which  shows  his  actual  knowledge 
of  the  defect,  is  admissible,  after  his  decease, 
to  show  knowledge  on  the  part  of  the  city. 
Denver  v.  Cochran,  17  Colo.  App.  72. 

Service  of  Notice  on  a  Lot  Owner  to  Repair  his 
sidewalk  is  evidence  of  knowledge  of  its  actual 
condition  on  the  part  of  the  city.  Wilson  r>. 
Cedar  Rapids,  123  Iowa  10. 

Admissions  by  the  Authorities  Are  Competent  to 
Show  Notice.  —  Mt.  Morris  v.  Kanode,  98  111. 
App.  373 

4.  Complaints.  —  Wood  v.  Stafford  Springs, 
74  Conn.  437. 

5.  Other  Accidents.  —  Chicago  v.  Vesey,  105 
III.  App.  194,  quoting  11  [15]  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  483;  Wilberding  v. 
Dubuque,  in  Iowa  484;  Piper  v.  Spokane.  22 
Wash.  147. 

Prior  Condition.  —  Evidence  of  the  condition 
of  the  walk  prior  to  the  accident  is  competent 
to  charge  the  defendant  with  notice  of  the 
defect.    Butcher  v.  Philadelphia,  202  Pa.  St.  1. 

6.  Presumptions  and  Inferences.  —  Chicago  v. 
Vesey,  105  111.  App.  194.  Quoting  11  [15]  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  483. 

7.  Necessity  of  Notice — Connecticut.  —  Ties- 
ler  v.  Norwich,  73  Conn.  199. 

Iowa.  — ■  Giles       Shenandoah,  1  1 1  Iowa  83. 
Minnesota.  —  Engstrom    v.    Minneapolis.  78 
Minn  200. 

New  York.  —  Krall  v.  New  York,  44  N.  Y. 
App.  Div.  259. 

Washington. —  Mears  v.  Spokane,  22  Wash. 
323- 

Wisconsin.  —  McKeague  v.  Green  Bav,  106 
Wis.  577:  Kolb  Eon  du  Lac,  118  Wis.  311: 
Garske  t.  Ridgeville.  123  Wis.  503. 

Canada.  —  Leizert  v.  Matilda  Tp.,  26  Ont. 
App.  1  :  Mclnnes  v.  Egrrmont  Tn.,  5  Ont.  L. 
Rep.  713;  Chartrand  v.  Montreal,  17  Quebec 
Super.  Ct.  143. 

But  see  Foster  7\  Bellaire.  127  Mich.  13. 
where  it  was  held  that  the  requirements  of  such 
a  statute  are  not  mandatory. 
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Questions  of  Law  and  Faot.  —  See  note  8. 

b.  By  W  hom  TO  Be  Given.  — See  notes  n,  12. 

C.  SUFFICIENCY  —  (i)  Statement  of  Time  of  Injury.  —  See  note  13. 
4S.1.    (2)  Description  of  Place.  —  See  notes  1,  2,  4,  5. 

(3)  Description  of  Defect.  —  See  note  9. 
•i SO.    (4)  Description  of  Injuries.  — See  notes  1,  2. 

(6)  Statement  of  Claim  for  Damages.  —  See  notes  6,  7. 
•187.   e.  Time  of  Giving  Notice.  — See  notes  i,  2. 

/.  Mode  of  Service.  —  See  note  3. 


The  Statute  Should  Be  Liberally  Construed.  — 

Schnee  v.  Dubuque,  122  Iowa  459;  Brown  v. 
Owosso,  126  Mich.  91  ;  Lincoln  v.  Pirner,  59 

Neb.  634. 

Claim  for  Damages  Against  Two  or  More  Munici- 
palities. —  In  Ontario  it  is  provided  by  statute 
that  where  the  claim  for  damages  is  against 
two  or  more  municipalities  notice  must  be 
served  on  both.  Jones  v.  Stephenson  Tp.,  32 
Ont.  226. 

4S4.  1.  Waiver. — •  Chamberlain  v.  Saginaw, 
135  Mich.  61  ;  Van  Aukcn  v.  Adrian,  135  Mich. 
534 ;  Mcars  v.  Spokane,  22  Wash.  323. 

The  Common  Council  May  Waive  the  formalities 
of  a  notice.  Lindley  v.  Detroit,  131  Mich.  8. 
See  also  Hamilton  v.  Buffalo,  55  N.  Y.  App. 
Div.  423,  reversed  173  N.  Y.  72;  Foster  v.  Bel- 
laire,  127  Mich.  13. 

2.  Allegation  in  Pleading. —  Engestrom  v.  Min- 
neapolis, 78  Minn.  200  ;  Krall  v.  New  York,  44 
N.  Y.  App.  Div.  259 ;  Harris  v.  Fond  du  Lac, 
104  Wis.  44.  See  also  McKeague  v.  Green  Bay, 
106  Wis.  577. 

8.  Question  of  Law  or  Fact.  —  Schaefer  v.  Ash- 
land, 1 '  7  Wis.  553. 

11.  By  Third  Person. —  McKeague  v.  Green 
Bay,  ir>6  Wis.  577. 

12.  McKeague  v.  Green  Bay,  106  Wis.  577. 

13.  Time  Should  Be  Stated  with  Reasonable 
Particularity  so  as  to  identify  the  occasion. 
Mclnnes  v.  Egremont  Tp.,  5  Ont.  L.  Rep.  713. 

485.  1.  Description  of  Place.  —  Currier  v. 
Concord,  68  N.  H.  294;  Maloney  v.  Cook,  21  R. 
I.  471  ;  McKeague  v.  Green  Bay,  106  Wis.  577. 
See  also  Marcotte  v.  Lewiston,  94  Me.  233. 

Place  Should  Be  Stated  with  Reasonable  Par- 
ticularity. —  Mclnnes  v.  Egremont  Tp.,  5  Ont. 
L.  Rep.  713. 

2.  Breen  v.  Cornwall,  73  Conn.  309;  Wheeler 
v.  Detroit,  127  Mich.  329  ;  Lyons  v.  Red  Wing, 
76  Minn.  20 ;  Lincoln  v.  Firner,  59  Neb.  634 ; 
Kolb  v.  Fond  du  Lac,  118  Wis.  311.  See  also 
Dean  v.  Sharon,  72  Conn.  667. 

Reasonable  Certainty  as  to  the  place  is  all 
that  is  required.  Rusch  v.  Dubuque,  116  Iowa 
402. 

4.  Name  of  Highway  Insufficient.  —  Mears  v. 

Spokane,  22  Wash.  323. 

5.  Reference  to  a  Certain  Bridge.  —  York  v. 

Athens,  99  Me.  82. 

9.  Nature  of  Defect.  —  Giles  v.  Shenandoah, 
in  Iowa  83;  M.-iloney  v.  Cook,  21  R.  I.  471; 
McKeague  v.  Green  Bay,  106  Wis.  577.  See 
also  Marcotte  v.  Lewiston,  94  Me.  233. 

Sufficient  Notice. — A  notice,  giving  the  defect 
as  a  hole  into  which  the  person  injured  fell, 
is  sufficient.  Denver  v.  Strobridge,  19  Colo. 
App.  435. 


Insufficient  Notice.  —  A  notice  stating  that 
the  plaintifT  "  slipped  and  fell  on  the  public 
highway  ot  Denver  "  is  insufficient  as  not 
stating  what  alleged  defect  in  the  walk  caused 
the  fall.    Stool's  t.  Denver,  19  Colo.  App.  159. 

Causes  Need  Not  Be  Enumerated.  —  While  the 
circumstances  of  the  injury  are  to  be  stated 
in  the  notice,  the  causes  which  produced  the 
injury  are  not  required  to  be  enumerated.  Mc- 
Cartney v.  Wash'ngton,  124  Iowa  382 

Defect  Not  Mentioned  in  Notice.  —  Where  the 
notice  sets  forth  as  the  sole  ground  of  claim 
conditions  caused  by  ice  and  snow  upon  a  side- 
walk, an  action  cannot  be  maintained  to  recover 
for  a  dangerous  hole  into  which  the  injured 
party  fell,  caused  bv  age  and  d;cay  of  boards,  to 
which  the  slippery  condition  caused  by  coasting 
on  the  walk  is  alleged  to  be  incidental.  Olcott 
v.  St.  Paul,  91  Minn.  207. 

486.  1.  Nature  of  Injuries.  —  Tattan  v.  De- 
troit, 128  Mich.  650.  See  also  Marcotte  v. 
Lewiston,  94  Me.  233. 

2.  See  Joy  v.  York,  99  Me.  237. 

6.  Amount  of  Damages.  —  Marcotte  v.  Lewis- 
ton,  94  Me.  233. 

7.  Terryll  v.  Faribault.  84  Minn.  341. 

487.  1.  Time  of  Giving  Notice.  —  Schmidt 
v.  Fremont,  (Neb.  1903)  97  N.  W.  Rep.  830; 
Mclnnes  v.  Egremont  Tp.,  5  Ont.  L.  Rep.  713. 
See  also  Minns  v.  Omemee,  8  Ont.  L.  Rep.  508. 
affirming  2  Ont.  L.  Rep.  579. 

2.  Disability  of  Person  Injured —  In  New 
Hawpshire.  —  Welsh  v.  Franklin,  70  N.  H.  491. 

The  Absence  of  Statutory  Provision.  —  Green 
v.  Port  Jervis,  55  N.  Y.  App.  Div.  58:  Wil- 
liams v.  Port  Chester,  97  N.  Y.  App.  Div.  84. 
See  also  Walden  v.  Jamestown,  178  N.  Y.  213: 
Ehrhardt  v.  Seattle,  33  Wash.  664. 

Where  the  statute  required  the  notice  to  be 
served  within  forty-eight  hours  after  the  acci- 
dent, service  within  three  davs  is  sufficient,  the 
plaintiff  being  unable  because  of  injuries  to 
prepare  his  notice  before  such  time.  Walden 
v.  Jamestown,  79  N.  Y.  App.  Div.  433.  affirmed 
178  N.  Y.  273. 

Where  the  claimant  is  under  a  physical  or 
mental  disability,  liberal  compliance  with  the 
time  limitation  will  not  be  required.  Born  v. 
Spokane,  27  Wash.  719;  O'Connor  v.  Hamilton, 
8  Ont.  L.  Rep.  391. 

3.  Mode  of  Service.  —  Lyons  v.  Red  Wing.  76 
Minn.  2n  ;  Durham  v.  Spokane.  27  Wash.  615. 

Presumption  of  Receipt  of  Notice.  —  Where  the 
plaintiff's  counsel  testifies  that  notice  was  sent 
to  the  corporation  counsel  of  the  city  by  an 
office  boy,  and  it  appears  that  the  city  council 
considered  the  plaintiff's  claim  under  advice 
received  from  the  corporation  counsel  regard- 
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487.  14.  Evidence  as  to  Defective  Condition  —  a.  EXPERIENCE  OF  OTHERS 
at  Same  Place.  —  See  notes  4,  5. 

488.  b.  Long  Continuance  of  Same  Conditions.  —  See  note  3. 
c  Custom  as  to  Care  of  Highways.  —  See  note  6. 

15.  Damages  Recoverable.  —  See  notes  8,  9. 

489.  16.  Action  Over  Against  Wrongdoer  —  a.  In  General.  —  See  notes 
3,  6. 

For  Breach  of  Contract.  —  See  note  8. 

490.  d.  Amount  of  Recovery.  —  See  note  10. 

491.  XIV.  Obstructions  and  Encroachments — 1.  General  Considera- 
tions —  Question  for  Jury.  —  See  note  7. 

492.  Improper  Obstruction  Is  Nuisance.  —  See  note  8. 

493.  2.  Illegality  Not  Dependent  on  Prevention  of  Travel.  —  See  notes  1,  3. 


ing  such  claim,  it  will  be  presumed  that  the 
notice  was  received  by  the  corporation  counsel, 
although  the  office  boy  is  unable  to  swear  that 
he  delivered  it.  Beattie  v.  Detroit,  (Mich. 
1904)  too  N.  W.  Rep.  574. 

Who  May  Be  Served.  —  Where  the  statute 
provides  thai  service  upon  the  clerk  or  chair- 
man of  th?  common  council  is  sufficient,  ser- 
vice upon  the  president  of  such  council  is  a 
sufficient  compliance.  Mclntee  v.  Middletown, 
80  N.  Y.  App.  Div.  434. 

Service  upon  the  town  treasurer  and  upon 
the  individual  members  of  the  town  council 
when  separate  and  apart  from  one  another, 
and  not  in  session  as  the  town  council,  is  not 
sufficient,  but  service  upon  the  town  clerk  is 
sufficient.    Seamons  v.  Fitts,  21  R.  I.  236. 

Notice  to  Mayor.  —  See  McCartney  v.  Wash- 
ington, 124  Iowa  382. 

4§7.  4.  Other  Accidents  at  Same  Place  — 
Evidence  Admissible  —  Illinois.  —  Taylorville  v. 
Stafford,  99  111.  App.  418,  affirmed  196  111.  288. 

Iowa. — -  Frohs  v.  Dubuque,  109  Iowa  219; 
Yeager  v.  Spirit  Lake,  115  Iowa  593. 

Kansas.  —  Madison  Tp.  v.  Scott,  9  Kan.  App. 
871. 

Kentucky.  —  Yates  v.  Covington,  (Ky.  1904) 
83  S.  W.  Rep.  592. 

New  Hampshire.  —  Dow  v.  Weare,  68  N.  H. 
345- 

New  York.  —  Fordham  v.  Gouverneur,  160 
N.  Y.  541. 

Ohio.  —  Russell  v.  Toledo,  10  Ohio  Cir.  Dec. 
367,  19  Ohio  Cir.  Ct.  418. 

Washington.  —  Smith  v.  Seattle,  33  Wash. 
488. 

5.  Evidence  Inadmissible.  —  Smart  v.  Kansas 
City,  91  Mo.  App.  586;  Goble  v.  Kansas  City, 
148  Mo.  470. 

4***t.  3.  Continuous  Existence  of  Highway  in 
Same  Condition.  — ■  Brush  v.  New  York,  59  N.  Y. 
App.  Div.  12. 

6.  Custom  of  Defendant  Municipality  Inadmis- 
sible.—  Mcl.eod  v.  Spokane,  26  Wash.  346. 

8.  Amount  of  Damages.  —  Boyle  v.  Saginaw, 
124  Mich.  348. 

9.  Bodily  Pain.  —  Wilberding  v.  Dubuque,  111 
Iowa  484. 

4S9.     3.   Action   Over  bv  Municipality.  — 

Holyoke  v.  Hadley  Co.,  174  Mass.  424;  Boston 
v.  Coon,  175  Mass.  283  ;  Mooney  v.  Edison  Elec- 
tric Illuminating  Co.,  185  Mass  547:  Brown  v. 
Louisburg,  126  N.  Car.  701,  78  Am.  St.  Rep. 
677  :  Corsicana  v.  Tobin,  23  Tex.  Civ.  App.  402  ; 
Atkinson  v.  Chatham,  26  Ont.  App.  521  ;  Hol- 


land v.  York  Tp.,  7  Ont.  L.  Rep.  533;  Rosseau 
v.  St.  Nicholas,  15  Quebec  Super.  Ct.  214. 

6.  Not  in  Pari  Delicto.  —  Independence  v. 
Missouri  Pac.  R.  Co.,  86  Mo.  App.  585  ;  Cor- 
sicana v.  Tobin,  23  Tex.  Civ.  App.  492. 

8.  Contract  to  Keep  Highway  in  Repair.  — 
See  also  Mitchell  v.  Hamilton,  2  Ont.  L.  Rep. 
58. 

490.  10.  See  Corsicana  v.  Tobin,  23  Tex. 
Civ.  App.  492. 

491.  7.  Question  for  Jury.  —  Burnes  v.  St. 
Joseph,  91  Mo.  App.  489;  Nutter  v.  Pearl,  71 
N.  H.  247,  citing  15  Am  and  Eng.  Encyc.  of 
Law  (2d  ed.)  491  ;  State  v.  Kean,  69  N.  H. 
122;  Morhart  v.  North  Jersey  St.  R.  Co.,  64 
N.  J.  L.  236;  Carpenter  v.  Rolling,  107  Wis. 
559- 

492.  8.  Improper  Obstruction  Is  Nuisance  — 

England.  —  Atty.-Gen.  v.  Brighton,  etc.,  Co- 
operative Supply  Assoc.,  (1900)  1  Ch.  276. 

Alabama.  —  Montgomery  First  Nat.  Bank  v. 
Tyson,  133  Ala.  459,  91  Am.  St.  Rep.  46. 

District  of  Columbia.  —  Smith  v.  Davis,  22 
App.  Cas.  (D.  C.)  298. 

Georgia. —  Savannah,  etc.,  R.  Co.  v.  Gill,  118 
Ga.  737- 

Indiana.  —  Martin  v.  Marks,  154  Ind.  549. 
Missouri.  —  State  v.  Campbell,  80  Mo.  App. 
1 10. 

Pennsylvania.  —  Brown  v.  White,  202  Pa.  St. 
297. 

Tennessee.  —  Hill  v.  Hoffman,  (Tenn.  Ch. 
1899)  58  S.  W.  Rep.  929. 

Virginia.  —  Richmond  v.  Smith.  101  Va.  161. 

Washington.  —  West  Seittle  v.  West  Seattle 
Land,  etc.,  Co.,  38  Wash.  559 

West  Virginia.  —  Weston  v.  Ralston,  48  W. 
Va.  170;  Mason  v.  Ohio  River  R.  Co..  51  W. 
Va.  183;  O'Hanlin  v.  Carter  Oil  Co.,  54  W.  Va. 
510. 

493.  1.  Obstructions  Outside  of  Traveled  Path. 

—  Reg.  v.  Yates,  6  Can.  Crim.  Cas.  (Nova 
Scotia)  282,  quoting  15  Am.  and  Eng.  En<  vr. 
of  Law  (2d  ed.)  492;  State  v.  Kean,  69  N.  H. 
1 22. 

The  obstacle  must  be  of  such  a  character  and 
kind  as  to  operate  as  an  obstruction  to  public 
travel  or  to  public  rights,  or  to  endanger  the 
safety  of  persons  traveling  there,  or  to  off end 
and  annoy  those  who  come  in  contact  with  it. 
State  v.  Campbell.  80  Mo.  App.  110. 

3.  Obstruction  Need  Not  Be  of  Entire  Highway. 

—  Reg.  v.  Yates,  6  Can.  Crim.  Cas.  (Nova 
Scotia)  28.;.  quoting  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  492. 
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!!>:*.    3.  What  Are  Highways  Subject  to  Obstruction  —  a.  In  GENERAL. — 

See  notes  5,  8. 

I.   b.  Mode  of  Creation.  —  See  notes  3,  5. 
195.   c.  Necessity  and  Effect  of  Opening.  —  See  note  3. 

4.  Authority  of  Legislature  or  Municipality.  —  See  notes  8,  10. 
I1M».    See  notes  2,  3,  4,  6. 

•il>7.  6.  Authorized  Uses  by  Abutting  Owners.  —  See  notes  4,  5,  6,  7,  8,  9. 
•Ii>J«i.    7.  Particular  Modes  of  Obstruction  —  a.  Buildings.  —  See  notes  3,4. 


I9!l.  6.  Existence  of  Highway.  —  State  v. 
Morgan,  79  Miss.  659;  Woody  v.  State,  (Tex. 
Grim.  1902)  69  S.  W.  Rep.  155;  State  v.  Dry 
Fork  R.  Co.,  50  W.  Va.  235. 

8.  Hill  v,  Hoffman,  (Tenn.  Ch.  1899)  58  S. 
\Y.  Rep.  929. 

■191.  3.  Highway  Created  by  Dedication.  — 
Brown  v.  Edmonton,  23  Can.  Sup.  Ct.  308. 

5.  Collateral  Attack  on  Establishment.  —  Pe- 
wonka  v.  Stewart,  13  N.  Dak.  117. 

195.  3.  Compare  Brown  v.  Edmonton,  23 
Can.  Sup.  Ct.  308,  holding  that  the  right  of 
ihe  public  to  the  free  and  unobstructed  use  of 
a  street  cannot  be  taken  away  by  the  existence 
of  an  obstruction  when  the  street  was  dedicated. 

8.  Legislative  Power  to  Permit  Obstructions.  — 
People  v.  Keating,  62  N.  Y.  App.  Div.  348, 
reversed  168  N.  Y.  390 ;  Lake  Shore,  etc.,  R. 
Co.  v.  Wiley,  193  Pa.  St.  496;  Richmond  v. 
Smith,  101  Va.  161.  See  also  Young  v.  Roth- 
rock,  121  Iowa  5S8. 

10.  Power  Cannot  Be  Exercised  as  Against  Pri- 
vate Property  Eights. —  See  People  v.  Keating,  62 
N .  Y.  App.  Div.  348,  reversed  168  N.  Y.  390. 

896.  2.  Power  May  Be  Delegated  to  Munici- 
pality.—Pittsburg,  etc.,  R.  Co.  v.  Hood,  94 
Fed.  Rep.  618,  36  C.  C.  A.  423. 

3.  Delegation  Strictly  Construed.  —  Mobile  v. 
Louisville,  etc.,  R.  Co.,  124  Ala.  132;  South 
Highland  Land,  etc.,  Co.  v.  Kansas  City,  100 
Mo.  App.  518,  quoting  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  496. 

4.  Revocation  of  Municipal  License.  —  South 
Highland  Land,  etc.,  Co.  v.  Kansas  City,  100 
Mo.  App.  518,  quoting  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  496. 

6.  No  Municipal  Power  in  Absence  of  Statute  — 
Alabama.  —  Montgomery  First  Nat.  Bank  v. 
Tyson,  133  Ala.  459,  91  Am.  St.  Rep.  46;  Mo- 
bile v.  Louisville,  etc.,  R.  Co.,  124  Ala.  132. 

District  of  Columbia.  —  Smith  v.  Davis,  22 
App.  Cas.  (D.  C.)  298. 

Illinois.  —  Pagames  v.  Chicago,  111  111.  App. 
590;  Chicago  v.  Pooley,  112  111.  App.  343.  See 
::l?o  Pennsylvania  Co.  v.  Chicago,  181  111.  289. 

Iowa.  —  Bennett  v.  Mt.  Vernon,  124  Iowa 
537- 

Maryland.  —  Townsend  v.  Epstein,  93  Md. 
537,  86  Am.  St.  Rep.  441. 

Missouri.  —  South  Highland  Land,  etc.,  Co. 
V.  Kansas  Citv,  too  Mo.  App.  518,  quoting  15 
Am.  and  Eng.  Encyc.  or  Law  (2d  ed.)  496. 

Ne7v  York.  —  Odell  v.  Bretney,  (Supm.  Ct. 
Spec.  T.)  38  Misc.  (N.  Y.)  603. 

Virginia.  —  Richmond  V.  Smith,  101  Va.  161. 

Canada.  —  Caldwell  v.  Gait,  27  Ont.  App. 
162. 

497.  4.  Uses  by  Abutting  Owners.  —  Tube- 
sing  v.  Buffalo,  51  N.  Y.  App.  Div.  14;  Kelly 
v .  Otterstedt.  80  N.  Y.  App.  Div.  398 ;  Cincin- 
nati v.  Fleischer,  63  Ohio  St.  229, 


A  Carriage  Block  placed  on  the  sidewalk  near 
the  curb  is  not  an  obstruction  to  the  street  or 
sidewalk.  Wolf  v.  District  of  Columbia,  21 
App.  Cas.  (D.  C.)  464,  affirmed  196  U.  S.  152; 
Tiesler  v.  Norwich,  73  Conn.  199 ;  Robert  v. 
Powell,  168  N.  Y.  411,  85  Am.  St.  Rep.  673. 

5.  Deposit  of  Building  Materials  and  Accessories 
Permitted  —  Illinois.  —  See  Pennsylvania  Co. 
v.  Chicago,  181  111.  289. 

Ioiva.  —  See  Young  v.  Rothrock,  121  Iowa 
588. 

Kansas.  —  Kansas  City  v.  McDonald,  60  Kan. 
481. 

Missouri.  —  Hesselbach  v.  St.  Louis,  179  Mo. 
505  ;  Pueschell  v.  Kansas  City  Wire,  etc., 
Works,  79  Mo.  App.  459. 

New  Jersey.  —  Friedman  v.  Snare,  etc.,  Co., 
(N.  J.  1905;  61  Atl.  Rep.  401. 

Virginia.  —  Richmond  v.  Leaker,  99  Va.  1  ; 
Richmond  V.  Smith,  101  Va.  161. 

See  also  the  title  Streets  and  Sidewalks, 
vol.  27,  p.  156. 

Where  building  materials  were  placed  in  a 
street  under  an  ordinance,  it  must  appear  that 
they  occupied  no  more  of  the  street  than  al- 
lowed by  the  ordinance  and  that  they  were 
necessarily  placed  there  during  the  continuous 
construction  of  the  building.  Martin  v.  Chi- 
cago, etc.,  R.  Co.,  87  111.  App.  208. 

6.  Deposit  of  Goods  in  Transit.  —  Rachmel  v. 
Clark,  205  Pa.  St.  314;  Richmond  v.  Smith,  101 
Va.  161.  See  also  Garibaldi  v.  O'Connor,  210 
111.  284;  Young  v.  Rothrock,  121  Iowa  588. 

7.  Vehicles. — General  Electric  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  (C.  C.  A.)  107  Fed.  Rep.  771. 

Using  half  the  highway  for  several  hours 
each  day  in  loading  and  unloading  vans  is  un- 
reasonable. Atty.-Gen.  v.  Brighton,  etc.,  Co- 
operative Supply  Assoc.,  (1900)  1  Ch.  276. 

8.  Wagon  on  Sidewalk.  —  Parmenter  v.  Ma- 
rion, 113  Iowa  297. 

9.  Use  by  Abutting  Owner  Must  Be  Reasonable. 
—  Atty.-Gen.  v.  Brighton,  etc.,  Co-operative 
Supply  Assoc.,  (1900)  1  Ch.  276;  Garibaldi 
v.  O'Connor,  210  111.  284;  Kelly  v.  Otterstedt. 
80  N.  Y.  App.  Div.  398;  Rachmel  v.  Clark, 
205  Pa.  St.  314;  Richmond  v.  Smith,  101  Va. 
161. 

498.    3.  Buildings  Encroaching  on  Highway. 

— Montgomery  First  Nat.  Bank  v.  Tyson,  133 
Ala.  459,  91  Am.  St.  Rep.  46;  State  v.  Kean, 
69  N.  H.  122;  Northern  Pac.  R.  Co.  v.  Lake, 
10  N.  Dak.  541  :  Caldwell  v.  Gait,  27  Ont. 
App.  162.  See  also  Smith  v.  Davis,  22  App. 
Cas.  (D.  C.)  298. 

A  temporary  building,  erected  in  the  street, 
for  the  purpose  of  giving  a  free  exhibition,  is 
an  obstruction  and  a  nuisance.  Richmond  v. 
Smith,  toi  Va.  161. 

4.  A  Bay  Window.  —  State  v.  Kean,  69  N.  H. 
122. 
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498.  b.  Fences,  Walls,  and  Gates.  —  See  note  5. 

499.  See  note  1. 

c.  Awnings.  —  See  note  7. 

d.  Trees.  —  See  note  8. 

e.  Use  of  Highway  for  Trade  Purposes.  —  See  note  10. 

500.  See  notes  1,  2,  3. 

/.  Vehicles.  —  See  note  7. 

g.  Collecting  Crowds.  —  See  note  8. 

8.  Persons  Liable.  —  See  note  12. 

501.  Railroad  Companies.  —  See  notes  3,  4. 

9.  Remedies  —  a.  Criminal  Prosecution.  — See  note  6. 
509.    See  notes  1,  2,  3,  4,  6,  7. 

503.  c.  Proceedings  by  Highway  Officers  for  Removal.  —  See 
notes  3,  5. 

504.  Preliminary  Notice  or  Order.  —  See  note  3. 

505.  XV.  User  for  Passage  and  Transit  —  1.  In  General  —  Sliding  on  the 
Highway.  —  See  note  2. 


49§.  5.  Fence  in  Highway  —  Georgia.  — 
Savannah,  etc.,  R.  Co.  v.  Gill,  118  Ga.  737. 

Indiana.  —  Martin  v.  Marks,  134  Ind.  549. 

Kansas.  —  Hayden  v.  Stewart,  (Kan.  1905) 
80  Pac.  Rep.  43. 

Kentucky.  —  Glasgow  v  Gillenwaters,  113 
Ky.  140. 

Missouri.  —  State  v.  Craig,  79  Mo.  App.  412. 
Texas.  —  Kelly  v.  State,  46  Tex.  Crim.  23. 

499.  1.  Statutory  Provision. —  Seidschlag  v. 

Antioch,  207  111.  280;  Konkel  v.  Pella,  122 
Wis.  143. 

7.  Awnings.  — ■  Ivins  v.  Trenton,  68  N.  J.  L. 

501,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  499.  See  also  Jarrell  v.  Wilmington, 
4  Penn.  (Del.)  454. 

Veranda.  —  Caldwell  v.  Gait,  27  Ont.  App.  162. 

8.  Trees.  —  Fnstburg  v.  Wineland,  98  Md. 
239.  See  also  Young  V.  Rothrock,  121  Iowa 
588  ;  Fockler  v.  Kansas  City,  94  Mo.  App.  464  ; 
Blackwell  v.  Hill,  76  Mo.  App.  46. 

10.  Business  Convenience  No  Justification.  — 
Atty.-Gen.  v.  Brighton,  etc.,  Co-operative  Sup- 
ply Assoc.,  (1900)  1  Ch.  276. 

500.  1.  TJse  for  Purposes  of  Trade. —  Chicago 
v.  Pooley,  112  111.  App.  343. 

2.  Stands  and  Booths  for  Trade.  —  Pagames  v. 
Chicago,  1 1 1  111.  App.  590 ;  Chicago  v.  Pooley, 
112  III.  App.  343. 

3.  Show  Cases.  —  Wells  v.  New  York,  45  N. 
Y.  App.  Div.  623. 

7.  When  Vehicle  May  Stand  in  Highway.  — 
Richmond  v.  Smith,  101  Va.  161. 

8.  Collecting  of  Crowds  by  Salvation  Armv.  — 
See  Reg.  v.  Watson,  6  Can.  Crim.  Cas.  (Nova 
Scotia)  331. 

12.  Persons  Liable.  —  Rockport  v.  Rockport 
Granite  Co.,  177  Mass.  246;  Stevens  Wal- 
pole,  76  Mo.  App.  213;  Lawton  v.  Olmstead, 
40  N.  Y.  App.  Div.  544. 

501.  3.  Railroads  Obstructing  Highways.— 
Lake  Shore,  etc.,  R.  Co.  v.  Wiley,  193  Pa. 
St.  496;  Mason  v.  Ohio  River  R.  Co.,  51  W. 
Va  183. 

Construction  of  Contract  for  Removal  of  «»ow 
from  Tracks  on  Highway.  —  In  Montreal  v.  Mon- 
treal St.  R.  Co.,  (1903)  A.  C.  482,  it  was  held 
that  a  street  railway  cnmpanv  having  con- 
tracted with  the  city  of  Montreal  to  keep  its 


track  free  from  ice  and  snow,  did  not,  having 
regard  to  the  surrounding  circumstances  and  in 
the  absence  of  words  expressly  or  impliedly 
forbidding  it,  commit  a  nuisance  by  sweeping 
the  snow  into  the  street. 

4.  Standing  Cars.  —  Mason  v.  Ohio  River  R. 
Co.,  s  1  W.  Va.  183. 

6.  Criminal  Prosecution. —  Salter  v.  People,  92 
111.  App.  481  ;  Walker  v.  Vicksourg,  etc.,  R.  Co., 
52  La.  Ann.  2036  ;  State  v.  White,  96  Mo.  App. 
34;  State  v.  Campbell,  80  Mo.  App.  no;  Dyerle 
v.  State,  (Tex.  Crim.  1902}  68  S.  W.  Rep.  174. 
See  also  Caldwell  v.  Gait,  27  Ont.  App  162. 

502.  1.  Prosecutions  under  Statutes. — State 
v.  Craig,  79  Mo.  App.  412;  Dyrley  v.  State, 
(Tex.  Crim.  1901)  63  S.  W.  Rep.  631;  Kelley 
v.  State,  46  Tex.  Crim.  23  ;  Wees  v.  Coal,  etc., 
R.  Co.,  54  W.  Va.  421. 

2.  Knowledge  and  Intent.  —  Reg.  v.  Yates,  6 
Can.  Crim.  Cas.  (Nova  Scotia)  292,  quoting 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  502. 

3.  Wilful  Obstruction.— State  v.  White,  96  Mo. 
App.  34;  Dyrley  v.  State,  (Tex.  Crim.  1901) 
63  S.  W.  Rep.  631  ;  Dyerle  v.  State,  (Tex.  Crim. 
1902)  68  S.  W.  Rep.  174. 

4.  Meaning  of  Term.  —  The  words  "  wilfully 
or  knowingly  "  should  be  given  their  plain,  or- 
dinary, and  natural  force  and  effect.  State  v. 
White,  96  Mo.  App.  34. 

6.  Ignorance  as  to  Highway. —  State  v.  White, 
96  Mo.  App.  34  ;  Dyerle  v.  State,  (Tex.  Crim. 
1902)  68  S.  W.  Rep.  174. 

7.  Mistake  of  Law. —  Ward  v.  State,  42  Tex. 
Crim.  435. 

503.  3.  Removal  by  Officials.  —  Crouse  v. 
Miller,  19  Pa.  Super.  Ct.  384;  Miller  v.  Pierce 
County.  34  Wash.  592. 

5.  Summary  Removal.  —  West  Union  v. 
Rirhey,  64  N.  Y.  App.  Div.  156. 

504.  3.  Preliminary  Notice  or  Order.  —  The 
party  charged  with  obstructing  a  road  is  en- 
titled to  understand  from  the  notice  what  place 
he  is  charged  with  having  obstructed,  so  (hat 
he  may  ascertain  what  his  rights  are.  Farlow 
v.  Camp  Point.  186  111.  2^6. 

505.  2.  Sliding  on  Hiphway.  —  Compare 
Reusch  v.  Licking  Rolling  Mill  Co.,  (Ky.  1904) 
80  S.  W.  Rep.  1 1 68,  where  it  was  held  that 
sliding  is  per  se  a  nuisance, 
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.101.    2.  Extraordinary  Traffic.  —  See  note  5. 

3.  Moving  of  Houses.  —  See  note  8. 
.107.    XVI.  Injuries  to  Highways  —  1.  Civil  Liability.  —  See  note  4. 

HINDER.  —  See  note  9. 
509.    HOG.  —  See  note  6. 

HOLDER.  —  See  notes  8,  9. 
.1 1 0.    HOLD,  HOLDING,  ETC.  —  See  note  1. 
.111.    See  note  1 . 
.1 1 2.    HOLIDAY.  —  See  note  2. 
513.    HOME.  —  See  note  1 . 
•114.    See  note  1. 

.11.1.     Support  and  Maintenance.  —  See  note  I. 


505.    5.  Propulsion  by  Steam.  —  The  use  of 

a  steam  roller  upon  a  street  is  not  negligence. 
McMuIkin  v.  Chicago,  92  111.  App.  331. 

8.  Moving  Houses.  —  A.  M.  Richards  Bldg. 
Moving  Co.  v.  Boston  Electric  Light  Co.,  188 
Mass.  265. 

507.  4.  Civil  Liability  for  Injuries.  —  Pitts- 
burgh, etc.,  R.  Co.  v.  Iddings,  28  Ind.  App.  504. 

9.  Hinder,  Delay,  and  Defraud.  —  See  Edgell 
v.  Smith,  50  W.  Va.  349. 

50!).  6.  Receiving  Stolen  Goods.  —  In  an  in- 
dictment for  receiving  stolen  goods  the  word 
hog  will,  in  the  absence  of  a  contrary  inten- 
tion, be  presumed  to  mean  a  live  animal.  Hutch- 
inson v.  State,  72  Ark.  640. 

8.  Holders  Equivalent  to  Beneficiaries  —  Life 
Insurance  Policy.  —  Entvvistle  v.  Travelers  Ins. 
Co.,  202  Pa.  St.  141. 

9.  Crocker- Woolworth  Nat.  Bank  v.  Nevada 
Bank,  139  Cal.  564. 

Holder  in  Due  Course.  —  Sutherland  v.  Mead, 
80  N.  Y.  App.  Div.  103. 

Holder  in  His  Own  Right.  —  See  Nash  v.  De 
Freville,  (1900)  2  Q.  B.  72. 

510.  1.  Park  v.  Candler,  113  Ga.  672,  cit- 
ing 15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
510. 

Own  and  Hold  in  Same  Sense  —  Shares  of  Stock. 

—  Burden  v.  Burden,  159  N.  Y.  287. 

Actual  Possession.  —  See  Hunt  v.  Hopley,  120 
Iowa  695. 


Liens.  —  Willingham  v.  Rushing,  105  Ga.  72. 

Hold  Shares  of  Stock.  —  Under  articles  of  a 
company  requiring  a  director  to  hold  shares 
in  his  own  right,  it  is  not  necessary  tliat  he 
hold  as  beneficial  owner,  but  he  must  hold 
them  so  that  the  company  can  safely  deal  with 
him  in  respect  to  the  shares  whatever  his  in- 
terest may  be.  Holding  as  trustee  without 
beneficial  ownership  is  a  compliance,  but  not 
holding  in  a  representative  capacity.  Sutton 
v.  English,  etc.,  Produce  Co.,  (1902)  2  Ch.  502. 

511.  1.  Holding  Office.  —  Bledsoe  v.  Colgan, 
138  Cal.  34;  Keen  v.  Featherslon,  29  Tex.  Civ. 
App.  563- 

Holding  Over.  —  Baylis  v.  Ingram,  84  N.  Y. 

App.  Div.  360. 

Holding  Up  a  Railroad  Train  is  understood  to 
mean  the  forcible  detention  of  the  train  with 
intent  to  commit  a  robbery  or  some  other  felony. 
Territory       McGinnis,  10  N.  Mex.  269. 

512.  2.  Dies  Non. —  See  State  v.  Lewis,  31 
Wash.  515. 

513.  1.  Home  Port. —  See  Yost  v.  Lake  Erie 
Transp.  Co.,  (C.  C.  A.)  112  Fed.  Rep.  748. 

Home  and  Foreign  Missions.  —  See  Bruere  v. 
Cook,  63  N.  J.  Eq.  624. 

514.  1.  Home  and  Domicil. —  King  v.  King, 
155  Mo.  406. 

515.  1.  Held  Not  to  Include  Support  and 
Maintenance.  —  Clough  v.  Clough,  71  N.  H.  412. 
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525.   II.  Definition,  Origin,  and  Nature  of  Homestead  Exemption 


—  See  notes  4,  5. 
See  note  7. 


1,  Definition.  —  See  notes  2,  3. 

536.    3.  Object  of  Homestead  Laws.  —  See  note  3. 

4.  Nature  of  Estate  or  Right — a.  In  General. 

b.  Title  to  Property.  —  See  note  6. 

c.  Whether  Estate  or  Mere  Privilege.  - 

527.  See  notes  2,  3,  6. 

528.  5.  What  Law  Governs.  —  See  note  1. 

531.  IV.  Constitutionality  of  Statutory  Provisions  —  2.  Constitutional 
Provisions  and  Limitations  —  e.  Effect  of  Constitutional  Provisions  for 
EXEMPTION — (6)  Restraint  on  Alienation.  —  See  note  5. 

(7)  Alloiving  Alienation.  — ■  See  note  6. 

532.  V.  Repeal  or  Modification  of  Homestead  Laws  —  1.  Power  to 
Modify  or  Repeal  —  a.  In  General.  —  See  note  5. 


525.    2.  Homestead  Defined.  —  Lyon  v.  Har- 
din, 129  Ala.  643. 

3.  Thorp  v.  Wilbur,  71  Vt.  266. 
5:16.    3.  Object  of  Homestead  Laws  —  United 

States.  —  In  re  Buckingham,  102  Fed.  Rep.  972  ; 
Moran  v.  King,  1 1 1  Fed.  Rep.  730,  49  C.  C.  A. 
578;  In  re  Stone,  116  Fed.  Rep.  35. 

Arkansas.  —  White  v.  Swann,  68  Ark.  102, 
82  Am.  St.  Rep.  282 ;  Grimes  v,  Luster,  73 
Ark.  266. 

California.  —  Matter  of  Adams,  128  Cal.  380; 
Matter  of  Fath,  132  Cal.  609. 

Illinois.  —  Ogden  Bldg.,  etc.,  Assoc.  v. 
Mensch,  196  111.  554;  Zachmann  v.  Zachmann, 
201  111.  380,  94  Am.  St.  Rep.  180. 

Iozva.  —  Fullerton  v.  Sherrill,  114  Iowa  511. 

Kentucky.  —  Garrison  v.  Penn,  66  S.  W.  Rep. 
14,  23  Ky.  L.  Rep.  1775;  Galloway  v.  Rowlett, 
74  S.  W.  Rep.  260,  24  Ky.  L.  Rep.  2503. 

Michigan.  —  Koster  v.  Gellen,  124  Mich.  149. 

Minnesota.  —  Brown  v.  Hughes,  89  Minn. 
150. 

Mississippi.  —  Martin  v.  Martin,  8  Miss.  553. 

Missouri.  —  Clark  v.  Thias,  173  Mo.  628; 
Meyer  Bros.  Drug  Co.  v.  Bybee,  179  Mo.  354. 

Nebraska.  —  Blumer  v.  Albright,  64  Neb. 
249. 

Texas.  —  Loessin   v.   Washington,    23  Tex. 
Civ.  App.  515. 

4.  Nature  of  Homestead  Estate  or  Right.  — 

Matter  of  Gallagher,  134  Cal.  96;  Sayers  v. 
Childers,  112  Iowa  681,  citing  15  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  526 ;  Chapman  v.  Mc- 
Grath,  163  Mo.  292;  State  Bank  v.  Dougherty, 
167  Mo.  1,  90  Am.  St.  Rep.  422;  Adams  v. 
Adams,  183  Mo.  396;  Osborne  v.  Evans,  185 
Mo.  509. 

5.  Property  Rights  Not  Generally  Infringed.  — 

Kerns  v.  Linden.  23  Ohio  Cir.  Ct.  162. 

6.  Title  Not  Affected. —  Atwell  v.  Shook,  133 
N.  Car.  3R7  ;  Beaty  v.  Richardson,  56  S.  Car.  173. 

7.  An  Estate. — Helm  v.  Kaddatz,   107  111. 
App.  4:3. 

527.    2.  Estate  for  Life.  —  In  re  Tollett,  106 
3  Supp.  E.  of  L. — 28  433 


Fed.  Rep.  866,  46  C.  C.  A.  11  (construing  the 
Tennessee  statutes)  ;  Buettgenbach  v.  Gerbig, 
(Neb.  1902)  90  N.  W.  Rep.  654;  Beland  v. 
Goss,  68  N.  H.  257 ;  Coile  v.  Hudgins,  109 
Tenn.  217. 

3.  Determinable  Fee. —  For  a  full  discussion  of 
the  North  Carolina  decisions  on  this  question 
see  Joyner  v.  Sugg,  131  N.  Car.  324,  132  N. 
Car.  580. 

6.  Mere  Privilege.  —  Sayers  v.  Childers,  112 
Iowa  681  ;  Fullerton  v.  Sherrill,  114  Iowa  511  ; 
Joyner  v.  Sugg,  132  N.  Car.  580;  Genell  v. 
Hirons,  70  Ohio  St.  309 ;  Geiger  v.  Geiger,  57 
S.  Car.  521. 

The  homestead  right  is  a  personal  privilege 
which  must  be  availed  of  in  the  manner  pro- 
vided by  law.    Jones  v.  Dillard,  70  Ark.  69. 

528.  1.  What  Law  Governs  Right  to  Home- 
stead Exemption. — -Bell  v.  Whitehead,  115  Ga. 
589  ;  Sloan  v.  Hunter,  65  S.  Car.  235  ;  Nichols, 
etc.,  Co.  v.  Cunningham,  16  S.  Dak.  475. 

The  Laws  in  Force  at  the  Time  of  the  Husband's 
Death  fix  the  widow's  homestead  rights.  O'Rear 
v.  Jackson,  124  Ala.  298. 

The  Wife's  Homestead  in  a  Deceased  Husband's 
Estate  is  governed  by  the  statute  in  force  at 
the  time  of  her  application  for  allotment.  Mat- 
ter of  Thorn,  24  Utah  209. 

Proceedings  for  Sale  of  the  Excess  over  home- 
stead must  be  conducted  according  to  the  law 
in  force  at  the  time  of  its  selection.  Whit- 
worth  v.  McKee,  32  Wash.  83. 

531.  5.  Requiring  Joinder  by  Wife.  — Vir- 
ginia-Tennessee Coal,  etc.,  Co.  v.  McClelland, 
98  Va.  424. 

A  contrary  rule  was  adopted  in  Gladney  v. 
Sydnor,  172  Mo.  318,  95  Am.  St.  Rep.  517. 
6.  Allowing  Alienation  Contrary  to  Constitution. 

—  Where  the  constitution  prescribes  the  mode 
of  alienation  the  legislature  cannot  alter  it. 
Couch  v.  Capitol  Bldg.,  etc.,  Assoc.,  (Tenn.  Ch. 
1800)  64  S.  W.  Rep.  340. 

539.    5.  Impairment  of  Obligation  of  Contract. 

—  Folsom  v.  Asper,  25  Utah  299. 
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Contrary  View.  —  See  note  6. 

ii'.l'.l.    VI.  Rules  for  Construction  of  Homestead  Laws  —  2.  Liberal 

Construction.  —See  note  5. 

535.    VII.  Persons  Entitled  to  Benefit  of  Homestead  Exemption  — 

1.  In  General  — a.  Necessity  for  Family.  —  See  note  5. 

#1:10.    b.  Householder  and  Housekeeper  — Householder.  —  See  notes 

2,  3- 

Housekeeper.  —  See  note  5. 

5:17.    2.  Definition  of  "  Family"  and  "Head  of  Family"  — a.  In  General. 

—  See  notes  1 ,  2. 

b.  Statutory  Definition.  —  See  note  3. 

c.  Number  of  Persons.  —  See  note  6. 

HilS.  3.  Obligation  to  Support  and  Condition  of  Dependence  —  a.  IN  GEN- 
ERAL. —  See  note  3. 

Illustrations.  —  See  notes  6,  7. 
*><19.     Louisiana  Homestead  Law.  —  See  note  I. 

b.  Mere  Natural  or  Moral  Obligation  to  Support.  —  See 

note  4. 
540. 


Particular  Cases  —  In  General.  —  See  notes  3,  4,  6. 


532.  6.  View  that   Exemption  Cannot  Be 

Diminished.  -  White  v.  Danforth,  122  Iowa  403. 
Homestead  Exemption  a  Vested  Right.  —  In 

\\  hitworth  v.  McKee,  32  Wash.  83,  it  was  held 
thai  the  homestead  exemption  was  a  vested 
right,  and  the  manner  of  making  the  claim  was 
not  altered  by  the  repeal  of  the  statute  under 
which  it  was  acquired. 

533.  5.  Homestead  Laws  to  Be  Liberally  Con- 
strued—  United  States.  —  In  re  Buckingham, 
102  Fed.  Rep.  972;  Thompson  v.  McConnell, 
107  Fed.  Rep.  33,  46  C.  C.  A.  124;  In  re  Car- 
michael,  108  Fed.  Rep.  789;  In  re  Stone,  116 
Fed.  Rep.  35. 

Arkansas.  —  White  v.  Swann,  68  Ark.  102, 
82  Am.  St.  Rep.  282. 

California.  —  Matter  of  Fath,  132  Cal.  609. 

Idaho.  —  Mellen  v.  McMannis,  9  Idaho  418. 

Io-i[a. —  Fullerton  v.  Sherrill,  114  Iowa  511; 
Edmonds  v.  Davis,  122  Iowa  361. 

Kansas.  —  Ard  v.  Pratt,  61  Kan.  775. 

Kentucky.  —  Roark  v.  Bach,  116  Ky.  457. 

Michigan.  —  Corey  v.  Waldo,  126  Mich.  706, 
8  Detroit  Leg.  N.  173. 

Minnesota.  —  Brown  v.  Hughes,  89  Minn.  150. 

Missouri.  —  Clark  v.  Thias,  173  Mo.  628; 
Sharp  v.  Stewart,  185  Mo.  518. 

Nebraska.  —  Bane  v.  Kopietz,  (Neb.  1901) 
95  N.  W.  Rep.  11 26. 

Tennessee.  —  Moses  v.  Groner,  (Tenn.  Ch. 
1900)  59  S.  W.  Rep.  161,  affirmed  106  Tenn. 
121  :  Walt  v.  Walt,  113  Tenn.  189. 

Texas.  —  Wallis  v.  Wendler,  27  Tex.  Civ. 
App.  23s;  Birdwell  v.  Burleson,  31  Tex.  Civ. 
App.  31. 

Utah.  —  Folsom  v.  Asper,  25  Utah  299. 

535.  5.  Family  Necessary.  —  Stodgell  v. 
Jackson,  111  111.  App.  256;  Fullerton  v.  Sher- 
rill, 114  Iowa  511:  Suter  v.  Quarles,  58  S.  W. 
Rep.  990,  22  Ky.  L.  Rep.  1080;  Hamby  v.  Lane, 
107  Tenn.  698,  89  Am.  St.  Rep.  967. 

536.  2.  Householder.  —  Stodgell  v.  Jackson, 
7 1 1  111.  App.  256  ;  Oppenheim  v.  Myers,  99  Va. 
582. 

3.  Necessity  for  Famliy.  —  Stodgell  v.  Jack- 
son, in  111.  App.  256;  Gregg  v.  Brickley,  27 
Ind.  App.  154. 


5.  Housekeeper.  —  Lee  v.  Hughes,  77  S.  W. 
Rep.  386,  25  Ky.  L.  Rep.  1201. 

One  who  provides  a  heme  for  his  mother, 
brothers,  and  sisters  in  his  own  home  is  a 
housekeeper.  Broyles  v.  Cox,  153  Mo.  242,  77 
Am.  St.  Rep.  714. 

537.  1.  "Family"  and  "Head  of  a  Family.' 

—  In  re  Rafferty,  112  Fed.  Rep.  512;  Caro  v. 
Caro,  45  Fla.  203  ;  Arnold  v.  Coleman,  88  111. 
App.  608;  Fullerton  v.  Sherrill,  114  Iowa  511; 
Betts  v.  Mills,  8  Okla.  351  ;  Oppenheim  v. 
Myers,  99  Va.  582. 

A  "  Head  of  a  Family." — De  Cottes  v.  Clark- 
son,  43  Fla.  1  ;  Broyles  v.  Cox,  153  Mo.  242,  77 
Am.  St.  Rep.  714. 

2.  Necessary  Relation  Between  Head  of  Family 
and  Other  Members.  —  Betts  v.  Mills,  8  Okla.  351- 

3.  Oppenheim  v.  Myers,  99  Va.  582. 

6.  Two  Persons  Enough.  —  Collins  v.  Gibson, 
(Ky.  1900)  54  S.  W.  Rep.  945. 

538.  3.  Prevailing  Doctrine  that  Obligation 
to  Support  and  Dependence  Are  Necessary.  — In  re 
Morrison,  110  Fed.  Rep.  734;  Stodgell  v.  Jack- 
son, in  111.  App.  256;  Hyde  v.  Hyde,  60  Neb. 
502;  Rolator  v.  King,  13  Okla.  37. 

6.  Man  Supporting  Brother  or  Nephew,  —  Stod- 
gell v.  Jackson,  m  111.  App.  256. 

7.  Widow  and  Married  Daughter.  —  Hays  City 
First  Nat.  Bank  v.  Vest,  187  111.  389. 

539.  1.  Homestead  Exemption  in  Louisiana. 

—  Lyons  v.  Andry,  106  La.  356,  87  Am.  St.  Rep. 
299. 

4.  Either  Legal  or  Natural  Obligation  Sufficient. 

—  In  re  Morrison,  110  Fed.  Rep.  734;  Baldwin 
v.  Thomas,  71  Ark.  206;  Fullerton  v.  Sherrill, 
114  Iowa  511;  Cross  v.  Benson.  68  Kan.  495; 
Collins  v.  Gibson,  (Ky.  1900)  54  S.  W.  Rep. 
945 ;  Ragsdale  v.  Watkins,  76  S.  W.  Rep.  45, 
25  Ky.  L.  Rep.  506;  Broyles  v.  Cox,  153  Mo. 
242,  77  Am.  St.  Rep.  714. 

540.  3.  Grandmother  and  Grandson.  —  Cham- 
berlain Banking  House  v.  Zutavern,  59  Neb. 
623. 

4.  Man  Supporting  Indigent  Father,  Mother, 
Brother,  or  Sister.  —  In  re  Morrison,  110  Fed. 
Rep.  734:  Baldwin  ?'.  Thomas.  71  Ark.  206; 
Hyser  v.  Mansfield.  72  Vt.  71. 


434 


Vol.  XV. 


HOMESTEAD. 


541  547 


541.  /.  Illegitimate  Children.  —  See  note  4. 

4.  Living  Together  and  Keeping  House  —  a.   In  GENERAL. 


See 


note  8. 
542. 
543. 


5.  Widowers  and  Widows.  —  See  notes  6,  7,  8. 

6.  Unmarried  Persons  —  Unmarried  Man.  —  See  note  5. 
Unmarried  Woman.  —  See  note  6. 

544.  See  note  i. 

7.  Time  of  Acquiring  Status  —      Liens  Attaching  Before 
Marriage.  —  See  note  3. 

545.  8.  Termination  of  Status  —  a.  Temporary  Separation  of  Family. 

—  See  note  1. 

b.  Permanent  Separation  or  Loss  of  Family  —  in  some  states. 

—  See  note  2. 

Prevailing  Doctrine.  —  See  note  4. 
Death  or  Removal  of  Wife.  —  See  note  5. 

546.  d.  Persons  Having  Care  and  Support  of  Dependent 
Females.  —  See  note  4. 

9.  Rights  of  Married  Women  —  a.  Separate  Property  —  (1)  In 
General.  —  See  notes  5,  6. 

547.  Statutes  Allowing  to  Married  Women  Homestead  Exemption  in  Separate  Property.  — - 
See  note  1. 


540.  6.  A  Divorced  Husband  Supporting  a 
Minor  Child  was  held  entitled  to  claim  exemp- 
tion of  homestead.  In  re  Rhodes,  109  Fed.  Rep. 
117. 

A  Man  Supporting  His  Daughter-in-Law  and  a 
Grandchild  is  entitled  to  the  homestead.  Rags- 
dale  v.  Watkins,  76  S.  W.  Rep.  45,  25  Ky.  L. 
Rep.  506. 

541.  4.  Illegitimate  Children.  —  Contra, 
Moore  v.  Baughman,  8  Ohio  Dec.  396,  7  Ohio 
N.  P.  149. 

8.  Living  Together  and  Keeping  House  —  View 
that  This  Is  Necessary.  —  Beitz  v.  Schueller,  8 
Ohio  Dec.  674,  7  Ohio  N.  P.  619. 

542.  6.  Widower  Head  of  Family.  —  Collins 
v.  Gibson,  (Ky.  1900)  54  S.  VV.  Rep.  945. 

7.  Widows  with  Children  or  Dependents.  — 
Grimes  v.  Luster,  73  Ark.  266;  Chamberlain 
Banking  House  v.  Zutavern,  59  Neb.  623  ;  Op- 
penheim  v.  Myers,  99  Va.  582. 

8.  Widower  or  Widow  Without  Children  or 
Dependents.  —  Betts  v.  Mills,  8  Okla.  351. 

543.  5.  Unmarried  Man  Supporting  Depend- 
ents. —  Bunker  v.  Coons,  21  Utah  164,  81  Am. 
St.  Rep.  680;  Hyser  v.  Mansfield,  72  Vt.  71. 

6.  Unmarried  Women  Without  Dependents.  — 
A  divorced  woman  without  children  is  within 
the  operation  of  this  rule.  Clemans  v.  Pen- 
field.  1 1 1  Iowa  511. 

544.  1.  Unmarried  Woman  Supporting  De- 
pendents.—  American  Nat.  Bank  v.  Cruger,  31 
Tex.  Civ.  App.  17. 

3.  Marriage  After  Lien  Attaches. —  Rrowneller 
v.  Wells,  109  Iowa  230. 

5  15.  1.  Temporary  Separation  Does  Not  Break 
Up  Family. — The  fact  that  the  head  of  the 
family  is  confined  in  a  lunatic  asylum  will  not 
deprive  him  of  the  homestead  exemption.  Hol- 
burn  v.  Pfanmiller,  1T4  Ky.  831. 

2.  Permanent.  Loss  of  Status  as  Head  of  a  Family. 
—  Herrin  v.  Brown,  44  Fla.  782  ;  Fullerton  v. 
Sherrill,  114  Iowa  511  ;  Gaar  v.  Wilson.  ("Iowa 
1901)  88  N.  W.  Rep.  332:  Ellinger  v.  Thomas, 
64  Kan.  180;  Betts  v.  Mills,  8  Okla.  351. 


All  Children  Reaching  Majority. —  In  Washing- 
ton where  the  surviving  husband  had  claimed 
a  homestead  out  of  the  community  property  for 
the  benefit  of  himself  and  minor  children,  it 
was  held  that  the  subsequent  attaining  of  ma- 
jority by  all  the  children  did  not  affect  the 
homestead  right.    Matter  of  Feas,  30  Wash.  51. 

4.  Prevailing  Doctrine  Against  Cessation  of 
Right  —  United  States.  —  In  re  Buckingham, 
102  Fed.  Rep.  972. 

Arkansas. — -Baldwin  v.  Thomas,  71  Ark.  206. 

Illinois.  —  Slattery  v.  Keefe,  201  III.  483. 

Kentucky.  —  Collins  v.  Gibson,  (Ky.  1900) 
54  S.  W.  Rep.  945  ;  Suter  v.  Quarles,  58  S.  W. 
Rep.  990,  22  Ky.  L.  Rep.  1080;  Davis  v.  H. 
Feltman  Co.,  112  Ky.  293,  99  Am.  St.  Rep.  289; 
Holburn  v.  Pfanmiller,  114  Ky.  831. 

Nebraska.  —  Greenwood  First  Nat.  Bank  v. 
Reece,  64  Neb.  292. 

Texas.  —  Chamberlain  v.  Leland,  94  Tex. 
502  ;  Allen  v.  Ashburn,  27  Tex.  Civ.  App.  239. 

The  death  of  the  parents  will  not  destroy  the 
homestead  right  where  any  of  the  children  con- 
tinue to  occupy  the  homestead,  even  though 
such  children  be  adults.  In  re  Rafferty,  112 
Fed.  Rep.  512. 

The  loss  of  the  members  of  a  widow's  family 
will  not  terminate  her  right  to  the  homestead. 
Holmes  v.  Nichols,  93  Mo.  App.  513. 

5.  Death  of  Wife  Without  Children.  —  Martin 
v.  Harrington,  73  Vt.  103,  87  Am.  St.  Rep.  704. 

540.  4.  Persons  Supporting  Dependent  Fe- 
males. —  And  the  homestead  exemption  ter- 
minates on  the  death  of  the  exc  mptioner.  Sut- 
ton v.  Rosser,  109  Ga.  204,  77  Am.  St.  Rep.  367. 

5.  Married  Women  —  Domicil  of  Wife.  — ■  Wil- 
moth  v.  Gossett,  71  Ark.  594;  Beranek  v.  Bera- 
nek,  113  Wis.  272. 

6.  Homestead  in  Separate  Property.  —  Wilmoth 
v.  Gossett,  71  Ark.  504:  Ness  v.  Jones,  10  N. 
Dak.  587,  88  Am.  St.  Rep.  755  ;  Oppenheim  v. 
Myers,  90  Va.  582. 

547.  1.  Statutes  Allowing  to  Married  Women 
Homestead  in  Separate  Property. —  Richardson  v. 
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•1  17.    (2)  /!'//(■  Supporting  Family.  —  See  note  2. 

(3)  Deserted  Wife.  —  See  note  3. 

548.  /'.  Husband's  Property  —  (i)  In  General.  —  See  notes  1,  2,  3. 

(2)  Deserted  Wife.  —  See  notes  4,  5,6. 
•VII).    (3)  Refusal  or  Failure  of  Husband  to  Claim  Exemption. — See 
note  2. 

(4)  Conveyance  or  Incumbrance  by  Husband.  —  See  note  3. 
•l.VO.    (6)  II  rife  "II  'ho  Has  Left  lit  r  Husband.  —  See  note  2. 

10.  Rights  of  Children.  —  See  notes  6,  7. 
SSI.    11.  Effect  of  Divorce  —  b.  RIGHTS  OF  Husband  —  (1)  In  His  Own 
Property.  — See  note  6.  . 

•»•>£.    r.  RIGHTS  OF  Wife  —  (1)  In  Her  Own  Property.  —  See  note  3. 

(2)  In  Her  Husband's  Property.  —  See  notes  4,  6. 

Woodward,  104  Fed.  Rep.  873,  44  C.  C.  A.  23s 
(construing  the  Virginia  statutes)  ;  In  re  Pope, 
98  Fed.  Rep.  722  (construing  the  Iowa  stat- 
utes) ;  Grimes  v.  Luster,  73  Ark.  266  ;  Herring 
v.  Johnston,  72  S.  \V.  Rep.  793,  24  Ky.  L.  Rep. 
1940. 

Under  Rev.  Stat.  Mo.  1899;  §  4335,  a  married 
woman  living  with  her  husband  on  her  separate 
land,  he  having  failed  to  claim  any  homestead 
in  his  own  land,  may  claim  homestead  in  her 
separate  estate.    Sharp  v.  Stewart,  185  Mo.  518. 

5 17.  2.  Wife  Supporting  Family.  —  The 
husband  must  be  under  some  disability.  Ness  v. 
Jones,  10  N.  Dak.  587,  88  Am.  St.  Rep.  755. 

3.  Deserted  Wife.  —  Shaw  v.  Foley,  62  Ohio 
St.  30. 

And  it  makes  no  difference  that  the  husband 
contributes  to  her  support.  Lee  v.  Hughes,  77 
S.  W.  Rep.  386,  25  Ky.  L.  Rep.  1201. 

Insane  Wife.  —  Where  the  husband,  having 
mortgaged  the  homestead,  abandoned  it,  leav- 
ing his  adult  children  in  possession,  it  was  held 
that  the  right  of  homestead  continued  in  the 
wife,  though  she  was  confined  in  an  insane 
asylum,  and  under  her  right  the  children  could 
hold  the  hoi.ncstaad  against  the  purchaser  at 
the  foreclosure  sale  made  under  decree  of  court. 
Way  v.  Scott,  118  Iowa  197. 

5-l§.  1.  Claim  by  Wife  in  Husband's  Property. 
—  Osman  v.  Wisted,  78  Minn.  295  ;  Temple  v. 
Watkins  Land  Co.,  (Tex.  Civ.  App.  1904)  81 
S.  W.  Rep.  u88. 

In  Michigan  it  has  been  held  to  be  the  right 
of  the  wife,  as  well  as  the  husband,  to  protect 
the  homestead.  Burkhardt  v.  Walker,  132  Mich. 
93,  102  Am.  St.  Rep.  386,  9  Detroit  Leg.  N.  525. 

2.  Wife  Has  No  Estate  in  Homestead  During 
Life  of  Husband.  —  Gatti  v.  New  Orleans  R.,  etc., 
Co..  77  Miss.  7S4 ;  Roberts  v.  Roberts,  10  N. 
Dak.  531  ;  Helgebye  v.  Dammen,  13  N.  Dak. 
167;  Beranek  v.  Beranck,  113  Wis.  272. 

3.  Statutes  Giving  to  Wife  Right  to  Claim.  — 
Warner  v.  Warner,  144  Cal.  615. 

In  Nebraska  it  was  held  that  the  wife  could 
claim  homestead  in  the  life  estate  of  the  hus- 
band. Downing  v.  Hartshorn,  (Neb.  1903)  95 
N.  W.  Ren.  801. 

4.  Desertion  of  Wife  by  Husband  —  Express 
Provision.  —  Lynn  v.  Sentel,  183  III.  382,  75 
Am.  St.  Ren.  no. 

5.  Under  Statute  Prohibiting  Alienation  by  Hus- 
band. —  Long  v.  Long,  30  Tex.  Civ.  App.  368. 

In  Arkansas  the  deserted  wife  may  claim  the 
homestead  against  her  husband's  alienee.  Hall 
v.  Roulston,  70  Ark.  343. 


A  deserted  wife  may  claim  the  homestead 
against  her  husband's  grantee.  Hcselton  v. 
Hoselton,  166  Mo.  182. 

By  the  Michigan  Statute.  —  Desertion  by  the 
husband  will  not  bar  the  wife's  right  of  home- 
stead.    Gardner  v.  Gardner,  123  Mich.  673. 

6.  Statutes  Not  Allowing  Claim  by  Deserted 
Wife.  —  Where,  under  the  laws  of  California 
(Civ,  Code,  §  61),  it  was  provided  that  a  de- 
serted wife,  who  had  for  five  consecutive  years 
been  without  any  knowledge  that  her  husband 
was  living,  could  contract  a  marriage  which 
would  be  valid  until  annulled  by  a  court,  even 
though  her  husband  was  living,  it  was  held  that 
a  deserted  wife  who  had  married  again  and 
whose  marriage  had  not  been  annulled  could 
not  claim  the  homestead  of  her  first  husband. 
Matter  of  Harrington,  140  Cal.  244,  98  Am.  St. 
Kep.  51,  rehearing  denied  140  Cal.  294. 

549.  2.  Claim  by  Wife  on  Failure  or  Refusal 
of  Husband  to  Claim. —  Meyer  Bros.  Drug  Co.  v. 
Rybee,  179  Mo.  354;  Helgebye  v.  Dammen,  13 
N.  Dak.  167;  Hamby  v.  Lane,  107  Tenn.  698, 
89  Am.  St.  Rep.  967  ;  Ross  v.  Howard,  25 
Wash.  1. 

3.  Claim  by  Wife  After  Conveyance  or  Mortgage 
by  Husband  Alone.  —  Gardner  v.  Gardner,  123 

Mich.  673. 

550.  2.  Wife  Who  Has  Left  Husband  Without 

Excuse.  —  Freeman  v.  Freeman,  in  Tenn.  151. 

6.  Rights  of  Children  During  Life  of  Parents.  — 

Willingbam  v.  Slade,  112  Ga.  418;  Cutler  v. 
Cutler,  188  111.  285;  Lee  v.  British,  etc.,  Mortg. 
Co.,  25  Tex.  Civ.  App.  48ij  Stewin  v.  Thrift, 
30  Wash.  36. 

7.  Statutes  Protecting  Children.  —  Where  a 
father,  being  a  widower,  deserted  his  minor 
children,  it  was  held  competent  for  the  grand- 
father of  the  children,  acting  as  their  next 
friend,  to  claim  a  homestead  for  their  benefit. 
White  v.  Swann,  68  Ark.  102,  82  Am.  St.  Rep. 
282. 

551.  6.  Husband  Having  Custody  of  Children. 

—  In  re  Rhodes,  109  Fed.  Rep.  117. 

552.  3.  Risrhts  of  Wife  in  Her  Separate  Prop- 
erty —  hi  re  Pope,  98  Fed.  Rep.  722. 

A  Divorced  Woman  with  No  Children  cannot 

claim    homestead.     Clemans   v.    Penfield,  in 

Iowa  5  t  t  . 

4.  Wife's   Rights  in   Husband's  Property.  — 

Tn  Tennessee,  where  the  statute  (Shannon's 
Code,  §  3810')  providr-s  that  the  homestead 
shall  be  decreed  to  the  wife  obtaining  a  divorce 
on  account  of  her  husband's  fault,  it  was  held 
that  the  wife,  failing  to  claim  the  homestead 
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553.  /.  Disposition  of  Homestead  by  Court.  —  See  notes  4,  5. 

554.  12.  Residence  and  Citizenship  —  a.  Residence  —  (1)  In  General — 

In  Absence  of  Express  Restriction.  —  See  note  4. 

555.  Domicil  Not  Equivalent  to  Residence.  —  See  note  2. 
(2)  Removal  from  State.  —  See  note  3. 

550.  (5)  Rights  of  Married  Women  —  (b)  Rights  of  Nonresident  Wife  —  In 
Other  States.  —  See  notes  I,  2. 

VIII.  Title  or  Interest  Necessary  to  Support  Homestead  Ex- 
emption—  1.  In  General.  —  See  notes  9,  11. 

537.  2.  Possessory  Interest  Necessary  —  b.  Remainder  or  Reversion. 
—  See  note  2. 

3.  Whether  Exemption  Is  Dependent  upon  Title  —  b.  As  Against 
CREDITORS  —  (i)  View  that  Title  Is  Necessary.  —  See  note  5. 

558.  (2)  Possession  Held  Sufficient.  —  See  note  3. 
The  Reason.  —  See  note  4. 

4.  Life  Estates  —  a.  In  General.  —  See  note  7. 

559.  b.  Curtesy.  —  See  note  3. 

5.  Leasehold  Estates  —  a.  In  General.  —  See  note  6. 

560.  d.  Tenancy  at  Will.  —  See  note  7. 

e.  Tenancy  by  Sufferance.  — See  note  8. 


during  the  pendency  of  the  divorce  proceed- 
ings, could  not  afterwards  maintain  an  inde- 
pendent suit  for  it  against  a  purchaser  at  an 
execution  sale  made  prior  to  the  divorce. 
Moore  v.  Ward,  107  Tenn.  731. 

552.  6.  Wife  and  Children  Occupying-  Prem- 
ises. —  Lynn  v.  Sentel,  183  111.  382,  75  Am.  St. 
Rep.  110. 

553.  4.  Effect  of  Partition  by  Decree  of  Divorce. 

—  See  Canney  v.  Canney,  131  Mich.  363,  9  De- 
troit Leg.  N.  356. 

5.  Under  the  Iowa  Statute.  —  Where  a  wife 
was  adjudged  a  bankrupt,  and  subsequently  ob- 
tained a  divorce  from  her  husband,  securing  by 
the  decree  the  homestead  and  custody  of  one 
child,  it  was  held  that  the  homestead  was  ex- 
empt from  administration  by  the  trustee  in 
bankruptcy.  In  re  Le  Claire,  124  Fed.  Rep. 
654  (construing  the  Iowa  statute). 

South  Dakota.  —  Comp.  Laws  S.  Dak.,  §  2585, 
vests  the  court  with  power  to  give  the  home- 
stead to  the  innocent  party  "  either  absolutely 
or  for  a  limited  time."  Harding  v.  Harding, 
16  S.  Dak.  406,  102  Am.  St.  Rep.  694. 

554.  4.  Construed  as  Restricted  to  Residents, 
Though  Not  Expressly  So  Restricted. —  Hascall 
v.  Hafford,  107  Tenn.  355,  89  Am.  St.  Rep.  952. 

555.  2.  Hascafl  v.  Hafford,  107  Tenn.  355, 
89  Am.  St.  Rep.  952. 

3.  Permanent  Removal  from  State.  —  Cope  v. 
Snider,  99  Mo.  App.  496. 

556.  1.  Hascall  v.  Hafford,  107  Tenn.  355, 
80  Am.  St.  Rep.  952. 

2.  Voluntary  Abandonment  of  Husband.  —  Ull- 
man  -'.  Abbott,  10  Wyo.  97. 

9.  Title  or  Interest  to  Support  Homestead  — Es- 
tates Liable  to  Execution.  — ■  Steiner  v.  Berney, 
130  Ala.  289;  Bailey  v.  D.  R.  Dunlap  Mercan- 
tile Co.,  138  Ala.  415;  Jones  v.  Jones,  213  111. 
228,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  556;  McNair  v.  Moore,  64  S.  Car.  82. 

11.  Ownership  in  Fee  Not  Necessary. —  Moore 
v.  Graham,  29  Tex.  Civ.  App.  235. 

557.  2.  Remainder  or  Reversion.  — ■  Davis  v. 
Brown,  (Tenn.  Ch.  1901)  62  S.  W.  Rep.  381  ; 
Loessin  v.  Washington,  23  Tex.  Civ.  App.  515. 


Where  the  remainderman  died  before  the 
termination  of  the  particular  estate,  it  was  held 
that  his  widow  could  not  claim  homestead  in 
the  property  on  the  death  of  the  life  tenant. 
Hampton  v.  Gilliland,  23  Tex.  Civ.  App.  87. 

Devisees  Occupying  under  Widow.  —  Roach 
v.  Dance,  80  S.  W.  Rep.  1097,  26  Ky.  L.  Rep. 
'57- 

5.  Want  of  Title  as  Against  Creditors  —  View 
that  Title  Is  Necessary.  —  Buettgenbach  v.  Ger- 
big,  (Neb.  1902)  90  N.  W.  Rep.  654. 

558.  3.  View  that  Debtor's  Want  of  Title 
Cannot  Be  Set  Up  by  Creditor.  —  Ard  v.  Pratt, 
61  Kan.  775,  reversing  10  Kan.  App.  335  ;  Bird- 
well  v.  Burleson,  31  Tex.  Civ.  App.  31  ;  Ameri- 
can Nat.  Bank  v,  Cruger,  31  Tex.  Civ.  App.  17. 

4.  Ard  v.  Pratt.  61  Kan.  775. 

7.  Life  Estate  Will  Support  Homestead.  —  In  re 
Marquette,  103  Fed.  Rep.  777,  citing  15  Am. 
and  Eng.  Encyc.  or  Law  (2d  ed.)  558;  Steiner 
v.  Berney,  130  Ala.  289;  Sharp  v.  Stewart,  185 
Mo.  518;  Downing  v.  Hartshorn,  (Neb.  1903) 
95'  N.  W.  Rep.  801  ;  Silverman  v.  Landrum, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep.  107;  Bird- 
well  v.  Burleson,  31  Tex.  Civ.  App.  31. 

559.  3.  Tenant  by  Curtesy.  —  Suter  v. 
Quarles,  58  S.  W.  Rep.  990,  22  Ky.  L.  Rep. 
1 080. 

6.  Leasehold  Estates.  —  Bailey  v.  D.  R.  Dun- 
lap  Mercantile  Co.,  138  Ala.  4ts;  White  v. 
Danforth,  122  Iowa  403;  Allen  v.  Asflburn,  27 
Tex.  Civ.  App.  239  ;  Moore  v.  Graham,  29  Tex. 
Civ.  App.  235  ;  Birdwcll  v.  Burleson,  31  Tex. 
Civ.  App.  31;  Beranek  v.  Beranek,  113  Wis. 
272. 

Croppers.  —  One  growing  crops  on  shares  is 
not  a  leaseholder  and  cannot  claim  homestead 
rights  in  the  lands  cultivated  or  crops  raised 
thereon.  Webb  v.  Garrett,  30  Tex.  Civ.  App. 
240. 

5<JO.  7.  Tenancy  at  Will.  —  Jones  v.  Jones, 
213  111.  228;  Tapley  v.  Ogle,  162  Mo.  190; 
Howard  V.  Raymcrs,  64  Neb.  213;  Rank  v.  Gar- 
vey,  66  Neb.  767. 

8.  Tenancy  by  Sufferance.  —  Tapley  v.  Ogle, 
162  Mo.  190. 
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.    6.  Equitable  Estate  or  Interest  —  a.  In  General.  —  See  note  u. 
.   c.  Land  1 1  eld  under  Contract  to  Purchase —  (i)  In  General. 

ote  3. 

(2)  1  ^ral  (  ontract   -  statute  of  Frauds.  —  See  note  3. 

(4)  Purchase  of  Public  Lands.  —  See  note  5. 

(5)  Claim  as  Against  Vendor.  —  See  note  6. 
.    (6)  Abandonment  of  Contract.  —  See  note  1. 

d.  Ecu  lty  OF  Redemption.  — See  note  3. 

e.  Title  Taken  in  Another's  Name  —  (1)  In  General.  —  See 


notes  5, 
564, 


565, 
Wife  - 
566, 


(2)  Fraud  upon  Creditors.  —  See  note  1. 

7.  Several  Lots  or  Tracts  Held  by  Different  Titles.  —  See  note  2. 

8.  Property  Held  in  Trust.  —  See  notes  3,  4. 

9.  Title  in  Husband  or  Wife  or  Both  — a.  Separate  PROPERTY  OF 

Claim  of  Homestead  by  Husband.  —  See  notes  I,  2. 

d.  Separate  Homesteads.  —  See  note  3. 

e.  Land  Owned  in  Common  or  Jointly.  —  See  note  4. 
/.  Tenancy  by  Entireties.  — See  note  5. 


560.  11.  Prevailing  Doctrine  to  Contrary  — 

Illinois.  —  Miller  v.  McAlister,  197  111.  72. 

Iowa. —  Foster  v.  Rice,  126  Iowa  190. 

Kentucky.  —  Carr  v.  Winlock,  109  Ky.  488. 

Minnesota.  —  Keith  v.  Albrecht,  89  Minn. 
247,  99  Am.  St.  Rep.  566  ;  Hook  v.  Northwest 
Thresher  Co.,  91  Minn.  482. 

Missouri.  —  Barton  v.  Walker,  165  Mo.  25. 

North  Dakota.  —  Helgcbye  v.  Dammen,  13  N. 
Dak.  167. 

Texas.  —  Birdwell  v.  Burleson,  31  Tex.  Civ. 
App.  31. 

561.  3.  Land  Held  under  Contract  to  Purchase 

—  Iowa. —  Dufheld  v.  Dosh,  124  Iowa  286. 
Kentucky.  —  Carr  v.  Winlock,  109  Ky.  488; 

Torbitt  v.  Jackson,  80  S.  W.  Rep.  1123,  26  Ky. 
L.  Rep.  196. 

Michigan.  —  Gardner  v.  Gardner,  123  Mich. 

673- 

Minnesota.  —  Hook  v.  Northwest  Thresher 
Co.,  91  Minn.  482;  Keith  v.  Albrecht,  89  Minn. 
247,  99  Am.  St.  Rep.  560. 

Nebraska.  —  Rawles  v.  Reichenbach,  65  Neb. 
29. 

North  Dakota.  —  Helgebye  v.  Dammen,  13  N. 
Dak.  167,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  561. 

Texas.  —  Powers  v.  Palmer,  36  Tex.  Civ. 
App.  212. 

562.  3.  Part  Performance  under  Oral  Contract 

—  Statute  of  Frauds. —  Gardners.  Gardner,  123 
Mich.  673.    But  see  Alvisf.  Alvis,  123  Iowa  546. 

6.  Purchasers  of  Public  Lands.  —  Rawles  v. 
Reichenbach,  65  Neb.  29  ;  Gibbons  v.  Hall,  (Tex. 
Civ.  App.  1900)  59  S.  W.  Rep.  814- 

6.  No  Homestead  as  Against  Liability  for 
Purchase  Money.  —  Helgebye  v.  Dammen,  13  N. 
Dak.  167,  quoting  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  562. 

563.  1.  Abandonment  of  Contract.  — Helgebye 
v.  Dammen,  13  N.  Dak.  167,  quoting  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  563. 

3.  Homestead  May  Be  Claimed  in  Equity  of 
Redemption. —  Foster  v.  Rice,  126  Iowa  190; 
Elstroth  v.  Young,  83  Mo.  App.  253  ;  State  v. 
Hull,  99  Mo.  App.  703  ;  Barton  v.  Walker,  165 
Mo.  25:  Rose  v.  Smith,  167  Mo.  8r  ;  Scheel  v. 
Lackner,  (Neb.  1903)  93  N.  W.  Rep.  741. 


5.  Payment  of  Consideration  for  Conveyance  to 
Another.  — ■  Where  the  husband  paid  'the  con- 
sideration and  title  was  taken  in  the  wife's 
name,  and  she  died  leaving  him  in  possession 
of  the  property,  which  he  occupied  for  nine 
years  and  died,  it  was  held  that  his  holding 
was  of  the  homestead  right  and  on  his  death 
the  property  descended  to  the  wife's  heirs. 
McGuire  v.  McGuire,  (Iowa  1900)  81  N.  W. 
Rep.  451. 

6.  See  Richards  v.  Orr,  118  Iowa  724;  Roark 
v.  Bach,  116  Ky.  457. 

In  Oklahoma  the  rule  as  stated  in  the  text 
prevails.    Hunter  v.  Griffith,  12  Okla.  436. 

564.  1.  Transactions  in  Fraud  of  Creditors. 
—  Where  a  solvent  husband  buys  a  homestead 
and  takes  the  title  in  his  wife,  his  creditors 
cannot  complain.    Lang  v.  Williams,  166  Mo.  1. 

2.  Claiming  Several  Lots  or  Tracts  Held  by 
Different  Titles.  —  Kilmer  v.  Garlick,  185  111. 
406;  Clark  v.  Thias,  173  Mo.  628. 

3.  Title  Held  in  Trust  —  Rights  of  Trustee.  — 
Rivers  v.  Morris,  78  S.  W.  Rep.  196,  25  Ky.  L. 
Rep.  1416. 

4.  Resulting  Trusts.  —  Treece  v.  Carr,  (Tenn. 
Ch.  1900)  58  S.  W.  Rep.  1078;  Kaphan  v. 
Toney,  (Tenn.  Ch.  1899)  58  S.  W.  Rep.  909. 

565.  1.  Jurisdictions  in  Which  Homestead 
May  Be  Claimed  in  Wife's  Property.  —  Worley  v. 
Hicks,  t6i  Mo.  340;  Rouse  v.  Caton,  168  Mo. 
288,  90  Am.  St.  Rep.  456 ;  Brin  v.  Anderson, 
25  Tex.  Civ.  App.  323. 

2.  Jurisdictions  in  Which  Husband  Has  No  Home- 
stead in  Wife's  Property.  —  Arkle  v.  Beedie,  1 4 1 
Cal.  459. 

566.  3.  Separate  Homesteads.  —  Grimes  v. 
Luster,  73  Ark.  266;  Rouse  v.  Caton,  168  Mo. 
288,  90  Am.  St.  Rep.  456,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  566.  Contra, 
Friday  v.  Glasser,  14  Pa.  Super.  Ct.  94. 

4.  Land  Owned  in  Common  or  Jointlv  by  Hus- 
band and  Wife.  —  In  re  Carmichael,  108  Fed. 
Rep.  789 ;  Lee  v.  Hughes,  77  S.  W.  Rep.  386, 
25  Ky.  L.  Rep.  1201  ;  Chapman  v.  White  Sew- 
ing Mach.  Co.,  78  Miss.  438,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  566. 

5.  Land  Held  in  Tenancy  by  Entireties.  —  Cole 
v.  Cole,  126  Mich.  569. 
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a.  View  that 


566.  10.  Title  Acquired  by  Descent  or  Devise.  —  See  note  J. 

567.  See  note  i. 

12.  Title  by  Adverse  Possession.  —  See  note  3. 

13.  Public  Lands  of  the  United  States.  —  See  note  4. 
15.  Mortgaged  Premises.  —  See  note  6. 
17.  Property  Held  in  Common  or  in  Joint  Tenancy 

Homestead  Cannot  Be  Claimed.  —  See  note  10. 

56S.  b.  Prevailing  Doctrine  Allows  Homestead  —  (1)  In  Gen- 
eral. —  See  note  5. 

569.  c.  Partition  Between  Cotenants  —  (1)  In  General. —  See  note  7. 

570.  (4)  Proceeds  of  Partition  Sale.  —  See  note  3. 

571.  18.  Partnership  Property  —  b.  Prevailing  Doctrine  Denies  Ex- 
emption. —  See  note  5. 

572.  c.  Consent  of  Copartner.  — See  note  1. 

574.  IX.  Property  in  Which  Exemption  May  Be  Claimed  —  2.  Urban 
or  Rural  Property.  —  See  note  7. 

575.  3.  Occupancy  —  a.  Necessity  for  Occupancy  in  General.— 

See  note  2. 

5/6.     In  South  Carolina  and  Ttnnesiee. —  See  note  I. 


500.  7.  Land  Acquired  by  Descent  or  De- 
vise. —  Park  v.  Wright,  74  S.  W.  Rep.  712,  25 
Ky.  L.  Rep.  128;  Roark  v.  Bach,  116  Ky.  457. 

507.    1.  Clark  v.  Thias,  173  Mo.  628. 

3.  Adverse  Possession. —  Hennessy  v.  Savings, 
etc.,  Co.,  22  lex.  Civ.  App.  591  ;  Williams  v. 
Galveston,  (.Tex.  Civ.  App.  1900)  58  S.  W. 
Rep.  551- 

4.  Public  Lands  of  United  States. —  Griffin  v. 
Chattanooga  Southern  R.  Co.,  127  Ala.  570,  85 
Am.  St.  Rep.  143. 

6.  Mortgaged  Premises.  —  One  having  only  a 
statutory  right  of  redemption  in  lands  cannot 
claim  a  homestead  without  redeeming  within 
the  statutory  period,  and  failure  to  redeem 
destroys  all  claim  to  homestead.  Richardson  v. 
Baker,  68  N.  H.  297. 

10.  View  that  Homestead  Cannot  Be  Claimed  in 
Estates  in  Common. —  Jeanerette  Bank  v.  Stans- 
bury,  no  La.  301  ;  Adcock  v.  Adcock,  104  Tenn. 
154:  Gardenhire  V.  White,  (Tenn.  Ch.  1900) 
59  S.  W.  Rep.  661. 

50§.  5.  Prevailing  Doctrine  Allows  Home- 
stead Exemption  in  Estates  in  Common  —  Ala- 
bama.— Emrich  v.  Gilbert  Mfg.  Co.,  138  Ala.  316. 

Illinois.  —  Miller  v.  McAlister,  197  111.  72. 

Michigan.  —  Lawrence  v.  Morse,  122  Mich 
269. 

Missouri.  —  Clark  v.  Thias,  173  Mo.  628; 
Gorman  v.  Hale,  109  Mo.  App.  176. 

Nebraska.  —  Rank  v.  Garvey,  66  Neb.  767. 

Texas.  —  Birdwell  v.  Burleson,  31  Tex.  Civ 
App.  31. 

509.    7.  Effect  of  Partition.  —  Long  v.  Long 

30  Tex.  Civ.  App.  368. 

570.  3.  Exemption  Attaches  to  Proceeds  of 
Partition  Sale.  —  But  not  where  the  homestead 
right  has  not  attached.  Albion  First  Nat.  Bank 
V.  Snyder,  (Neb.  1901)  96  N.  W.  Rep.  285. 

Where  the  homestead  was  the  joint  property 
of  the  husband  and  wife,  a  decree  of  divorce 
in  favor  of  the  wife  provided  that  the  husband 
should  convey  his  interest  to  the  wife  on  the 
payment  to  him  of  eight  hundred  dollars,  and 
it  was  held  that  the  husband  could  claim  tho 
money  so  paid  as  exenipf.  Canney  v.  Canney. 
131  Mich.  363,  9  Detroit  Leg.  N.  356. 


571.  5.  Williams  v.  Meyer,  (Tex.  Civ. 
App.  1 901)  64  S.  W.  Rep.  66. 

572.  1.  Contrary  Doctrine.  —  Williams  v. 
Meyer,  (Tex.  Civ.  App.  1901)  64  S.  W.  Rep.  66. 

574.  7.  A  Homestead  Partly  Within  and 
Partly  Without  an  Incorporated  Town.  —  In 
Texas  it  is  held  that  there  can  be  no  blending 
of  urban  and  rural  property  so  as  to  make  it 
one  as  a  homestead.  George  v.  Ryan,  (Tex. 
Civ.  App.  1901)  61  S.  W.  Rep.  138,  affirmed 
32  Tex.  Civ.  App.  504 ;  Saunders  v.  Lanham, 
(Tex.  Civ.  App.  1900)  57  S.  V/.  Rep.  70; 
Roberts  v.  Cawthon,  26  Tex.  Civ.  App.  477  ; 
Mikael  v.  Equitable  Securities  Co.,  32  Tex.  Civ. 
App.  182. 

How  Nature  of  Property  Determined.  —  Whether 
property  is  urban  or  rural  is  to  be  determined 
by  the  conditions  existing  at  the  time  the 
adverse  parties  attempted  to  fix  their  liens. 
Lauchheimer  v.  Saunders,  27  Tex.  Civ.  App. 
484. 

575.  2.  Occupancy  as  Home  Necessary  — 

Vnucd  Stales.  —  In  re  Buelow,  98  Fed.  Rep.  86. 

Arkansas.  —  Gill  v.  Gill,  69  Ark.  596,  86  Am. 
St.  Rep.  213;  Reeves  v.  Slade,  71  Ark.  611. 

California.  —  Matter  of  Gallagher,  134  Cal.96. 

Illinois.  —  Sill  v.  Sill,  185  111.  594;  Stodgell 
v .  Jackson,  1 1 1  111.  App.  256. 

Iowa.  —  White  v.  Danforth,  122  Iowa  403. 

Louisiana.  —  Clausen  v.  Sanders,  100  La. 
996. 

Missouri. —  Rouse  v.  Caton,  168  Mo.  288,  90 
Am.  St.  Rep.  456,  citing  15  Am.  and  Eng. 
En<  yc.  of  Law  (2d  ed.)  575. 

Nebraska.  —  Bane  v.  Kopietz,  (Neb.  1901)  95 
N.  W.  Rep.  1 1 26. 

North  Dakota.  —  Brokken  v.  Baumann,  10 
N.  Dak.  453. 

Ohio.  —  Kerns  7'.  Linden.  23  Ohio  Cir.  Ct. 
162. 

Oklahoma.  —  Ball  v.  Houston,  1  1  Okla.  233  ; 
Betts  v.  Mills,  8  Okla.  351. 

Texas. —  Heatherlv  v.  Little.  21  Tex.  Civ. 
App.  664;  Harris  v.  Matthews,  36  Tex.  Civ. 
App.  424. 

570.  1.  States  in  Which  Occupancy  Is  Not 
Necessary  —  South    Carolina.  —  Under  the 
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.177.    b.  Doctrine  THAT  Actual  Occupancy  Is  Necessary.  —  See 

notes  6,  7. 

.17*.  c.  Doctrine  that  Intention  to  Occupy  May  Suffice  — 
(1)  In  Genera/.  —  Sec  note  2. 

.1711.     Occupanoy  of  Other  Property.  —  See  note  I. 

Actual  Occupancy  Must  Follow.  —  See  note  2. 

Abandonment  of  Intention.  —  See  note  3- 

(2)  Dcjuuteness  of  Intention.  —  See  note  4. 

(3)  Manifestation  of  Intention.  —  See  note  5. 

380.    (5)  Lapse  of  Time  Before  Actual  Occupancy.  —  See  notes  2,  3. 

d.  Intention  in  Occupying  Premises.  —  See  note  6. 
581.    See  note  2. 


South  Carolina  Constitution  of  1868,  a  debtor 
residing  with  his  wife  and  family  on  his  wife's 
land  could  not  claim  as  exempt  a  tract  of  land 
owned  by  him  adjoining,  and  cultivated  by  him 
in  connection  with  his  wife's  property.  Mc- 
Clenaghan  v.  McEachern,  56  S.  Car.  350. 

Tennessee  — Moses  v.  Groner,  (Tenn.  Ch. 
1900)  59  S.  W.  Rep.  161  affirmed  106  Tenn. 
121  :  Walt  v.  Walt,  113  Tenn.  189. 

In  Utah  the  claim  need  not  cover  the  prop- 
erty actually  occupied  as  a  homestead.  Folsom 
v.  Asper,  25  Utah  299. 

577.  G.  Actual  Occupancy  Necessary — Cali- 
fornia.—  Matter  of  Gallagher,  134  Cal.  96. 

/o7i'<7.  —  White  v.  Danforth,  122  Iowa  403. 

Louisiana.  —  Jeanerette  Bank  v.  Stansbury, 
1  10  La.  301. 

Minnesota.  —  Kramer  v.  Lamb,  84  Minn.  468. 

Missouri.  —  Adams  v.  Adams,  183  Mo.  396, 
citing  15  Am.  and  Eng.  Encvc.  of  Law  (2d 
ed.)  582  [577];  Barton  v.  Walker,  165  Mo.  25; 
Rouse  v.  Caton,  168  Mo.  288,  90  Am.  St.  Rep. 
456:  Fcurt  v.  Caster,  174  Mo.  289;  Zollinger 
v.  Dunnaway,  105  Mo.  App.  36. 

Oklahoma.  —  Ball  v.  Houston,  11  Okla.  233. 

Sufficient  Occupation.  —  Where  the  husband 
purchased  a  homestead  that  was  within  the 
statutory  limit,  removed  some  of  his  household 
goods  into  it,  but  died  before  completing  the 
removal  and  making  his  home  there,  it  was 
held  a  sufficient  occupancy  to  vest  the  home- 
Stead  in  the  widow.  Gill  v.  Gill,  69  Ark.  596, 
86  Am.  St.  Rep.  213. 

7.  Purchase  or  Improvement  with  Intent  to 
Occupy. —  Ball  v.  Houston,  11  Okla.  233. 

578.  2.  Intention  to  Occupy  May  Suffice  — 
Arkansas.  —  Gill  v.  Gill,  69  Ark.  596,  86  Am. 
St.  Rep.  213. 

Kansas.  —  Evans  v.  Carson,  9  Kan.  App.  714. 

Michigan.  —  Ware  v.  Hall,  (Mich.  1904)  101 
N.  W.  Rep.  47,  11  Detroit  Leg.  N.  488. 

Nebraska.  —  Davis  v.  Kelly,  62  Neb.  642. 

Texas.  —  Sproulle  v.  McFarland,  (Tex.  Civ. 
App.  1900)  56  S.  W.  Rep.  693;  Loessin  v. 
Washington,  23  Tex.  Civ.  App.  51s;  Evans 
v.  Daniel,  25  Tex.  Civ.  App.  362  ;  Rutherford  v. 
Cox,  25  Tex.  Civ.  App.  499 :  Foley  v.  Holt- 
kamp,  28  Tex.  Civ.  App.  123;  Texas  Land,  etc., 
Co.  v.  Cooper,  (Tex.  Civ.  App.  1901)  67  S.  W. 
Rep.  173;  Davidson  v.  Jefferson,  (Tex.  Civ. 
App.  1902)  68  S.  W.  Rep.  822;  Schneider  v. 
Dorsey,  (Tex.  Civ.  App.  1903)  72  S.  W.  Rep. 
1029;  Hardin  v.  Neal,  32  Tex.  Civ.  App.  335. 

Utah.  —  Bunker  v.  Coons,  21  Utah  164,  81 
Am.  St.  Rep.  680. 

Vermont.  —  Hyser  v.  Mansfield,  72  Vt.  71. 


579.  1.  Occupancy  of  Other  Property  as  Home- 
stead. —  Davis  v.  Kelly,  62  Neb.  642 ;  O'Brien 
v.  Woeltz,  94  Tex.  148. 

2.  Intention  to  Occupy  Must  Be  Carried  Out.  — 

Davis  v.  Kelly,  62  Neb.  642;  Bane  v.  Kopietz, 
(Neb.  1901)  95  N.  W.  Rep.  1126. 

3.  Intention  May  Be  Abandoned.  —  Davidson 
v.  Jefferson,  (Tex.  Civ.  App.  1902)  68  S.  W. 
Rep.  822. 

4.  Indefinite  Intention  Not  Enough  —  Kentucky. 

—  Higgins  v.  Higgins,  78  S.  W.  Rep.  1124,  25 
Ky.  L.  Rep.  1824. 

Michigan.  —  Ware  11.  Hall,  (Mich.  1904)  101 
N.  W.  Rep.  47,  11  Detroit  Leg.  N.  488. 

Nebraska.  —  Davis  v.  Kelly,  62  Neb.  642 ; 
Bane  v.  Kopietz,  (Neb.  1901)  95  N.  W.  Rep. 
1 126. 

Texas.  —  Carothers  v.  Lange,  (Tex.  Civ.  App. 
1900)  55  S.  W.  Rep.  580 ;  George  v.  Ryon, 
(Tex.  Civ.  App.  190 1)  61  S.  W.  Rep.  138; 
Warren  v.  Kohr,  26  Tex.  Civ.  App.  331. 

Must  Be  Both  Intent  and  Ahility.  —  There 
must  be  not  only  the  intent  to  occupy,  but  the 
power  and  right  to  appropriate  to  homestead 
use.  Loessin  v.  Washington,  23  Tex.  Civ.  App. 
515- 

5.  Intention  Must  Be  Manifested.  —  Gill  v. 

Gill,  69  Ark.  596.  86  Am.  St.  Rep.  213;  Ware 
v.  Hall,  (Mich.  1904)  101  N.  W.  Rep.  47,  11 
Detroit  Leg.  N.  488;  Davis  v.  Kelly,  62  Neb. 
642;  Brokken  v.  Raumann.  to  N.  Dak.  453  ; 
fhurchwell  v.  Sweeney,  29  Tex.  Civ.  App.  166; 
Long  v.  Long,  30  Tex.  Civ.  App.  368  ;  Muckel- 
roy  v.  House,  21  Tex.  Civ.  App.  673. 

58©.  2.  A  Delay  of  Two  Years.  —  Evans  v. 
Carson,  9  Kan.  App.  714;  Hardin  v.  Neal,  32 
Tex.  Civ.  App.  335  ;  Davidson  v.  Jefferson, 
(Tex.  Civ.  App.  1902)  68  S.  W.  Rep.  822; 
Foley  v.  Holtkamp.  28  Tex.  Civ.  App.  123 ; 
Rutherford  v.  Cox,  25  Tex.  Q'w.  App.  199 ; 
Bunker  v.  Coons,  21  Utah  164.  81  Am.  St.  Rep. 
680. 

3.  Unreasonable  Delay.  —  Ware  v.  Hall,  (Mich. 
1904)  101  N.  W.  Rep.  47,  it  Detroit  Leg.  N. 
4S8  ;  Davis  V.  Kellv,  62  Neb.  642 ;  Brokken  v. 
Baumann,  10  N.  Dak.  453. 

6.  Intention  to  Occupy  as  Homestead  Necessary. 

—  Rank  r.  Garvey,  66  Neb.  767  ;  Long  v.  Long, 
30  Tex.  Civ.  App.  368;  Thorp  ;\  Wilbur,  71 
Vt.  266. 

581.    2.   Occupancy  Conclusive  in  Texas. — 

Batts  v.  Middlesex  Banking  Co.,  26  Tex.  Civ. 
App.  515.  But  see  Long  v.  Long,  30  Tex.  Civ. 
App.  368,  where  it  was  held  that  the  occupancy 
must  be  with  the  intention  of  making  the  prop- 
erty a  homestead. 
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581.  e.  Continuous  Occupancy.  —  See  note  3. 
/.  Time  of  Occupancy.  —  See  notes  5,  8. 

582.  g.  Occupancy  by  Family.  —  See  note  2. 

4.  Use  for  Other  Purposes  than  as  Residence  —  b. 

to  Others.  —  See  note  8. 


Premises  Leased 


583. 

notes  1,  2. 


584. 
585. 


c.  Use  in  Part  for  Other  Purposes  —  (1)  In  General.  —  See 

(2)  Use  in  Part  for  Business.  —  See  note  3. 
Office,  Shop,  or  Store.  —  See  note  4. 

Hotels  and  Lodging  Houses.  —  See  note  5. 

(3)  Eease  of  Part.  — See  notes  3,  4,  5. 

6.  Adjoining  Lots  or  Tracts  —  a.  In  General.  —  See  note  2. 

Residence  on  Leased  Land.  —  See  note  4. 


581.  3.  Occupancy  Need  Not  Be  Continuous. 

In  re  Marquette,  103  Fed.  Rep.  777;  Lyons  v. 
Andry,  106  La.  356,  87  Am.  St.  Rep.  299;  Kra- 
mer v.  Lamb,  84  Minn.  468;  Ball  v.  Houston,  n 
Okla.  233;  Lewis  v.  Mauennan,  35  Wash.  156. 

5.  Time  of  Commencement  of  Occupancy.  — 
Huenergard:  v.  John  S.  Brittain  Dry  Goods 
Co.,  (C.  C.  A.)  116  Fed.  Rep.  31  ;  In  re  Stone, 
116  Fed.  Rep.  35;  //;  re  Irvin,  120  Fed.  Rep. 
733,  57  C.  C.  A.  147  ;  Lawrence  v.  Morse,  122 
Mich.  269;  Sharp  v.  Stewart.  185  Mo.  518, 
quoting  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  581. 

8.  Barton  v.  Walker,  1C5  Mo.  25;  Bane  v. 
Kopietz.  (Neb.  1901)  95  N.  W.  Rep.  1126. 

582.  2.  Actual  Occupation  by  Family  Un- 
necessary. —  Lawrence  v.  Morse,  122  Mich. 
269. 

8.  Premises  Not  Used  as  Home,  but  Leased  to 

Others.  —  In  rc  Vincent,  115  Fed.  Rep.  236; 
Por.celor  v.  Campbell,  10  Kan.  App.  581,  63 
Pac.  Rep.  606 ;  Roberts  v.  Cawthon,  26  Tex. 
Civ.  App.  477  ;•  Thorp  v.  Wilbur,  ji  Vt.  266. 

Lease  by  Guardian  of  Orphan  Infants.  —  Where, 
both  parents  hein-;  dead,  the  guardian  of  minor 
children  removes  them  from  the  homestead  and 
leases  the  property,  there  is  a  sufficient  occupa- 
tion to  protect  the  .homestead  from  the  debts 
of  the  deceased  father.  Rcekwood  v.  St.  John, 
10  Okla.  476. 

583.  1.  Use  of  Homestead  in  Part  for  Other 
Purposes.  —  Clausen  v.  Sanders,  109  La.  996, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  582  [583];  Wilkins  v.  Fremaux,  112  La. 
921,  quoting  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  583;  Adams  -;.  Adams,  183  Mo.  396, 
quoting  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  583- 

2.  Adams  v.  Adrms,  183  Mo.  396,  quoting 
15  Am.  and  Eng.  Fncyc.  of  Law  (2d  e  l.)  583. 

3.  Homestead  May  Be  Used  in  Part  for  Business 
Purposes — United.  Slates.  —  In  re  Stone,  116 
Fed.  Rep.  35;  In  re  Irvin,  120  Fed.  Rep.  733, 
57  C.  C.  A.  147. 

Alabama.  —  Marx  v.  Threet,  131  Ala.  340. 
Arkansas  — Berry  v.  Mcir,  70  Ark.  129. 
California.  —  Lima  v.  County  Bank,  142  Cal. 
245. 

lo'ra.  —  Edmonds  v.  Davis,  122  Iowa  561. 

Missouri.  —  Adams  v.  Adams,  183  Mo.  396, 
quoting  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  583. 

Canada.  —  Codvillc  v.  Pearce,  13  Manitoba 
468. 

4.  Illustrations  —  Office,   Shop,  or  Store.  — 


Adams  v.  Adams,  183  Mo.  396,  quoting  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  583;  Thorp 
v.  Wilbur,  71  Vt.  266. 

Building  Containing  Unused  Store  Exempt.  — 
Codville'  v.  Pearce,  13  Manitoba  468. 

5.  Use  as  Hotel.  —  Adams  v.  Adams.  183  Mo. 
396,  quoting  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  583. 

5§4.  3.  Lease  of  Part  of  Premises. —  Matter  of 
Levy,  141  Cal.  646,  99  Am.  St.  Rep.  92;  Adams 
v.  Adams,  183  Mo.  396,  quoting  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.1  584. 

Where  the  owner's  homestead  is  a  farm, 
and  it  does  not  exceed  in  extent  or  value  the 
statutory  limit,  he  may  lease  a  part  without 
subjecting  such  part  to  his  debts.  Bailey  v.  D. 
R.  Dunlap  Mercantile  Co.,  13s  Aid  415. 

Decisions  to  the  Contrary.  —  Where  the  owner 
occupied  the  second  story  of  a  house  as  a  resi- 
dence, and  one  room  of  the  first  floor  as  a  store, 
and  rented  the  other  rooms  of  the  first  floor  for 
business  purposes,  the  premises  were  divided  by 
a  perpendicular  line  and  a  portion  set  off  as  a 
homestead  and  the  other  subjected  to  execution. 
Smith  v.  Guckenheimer,  42  Fla.  1. 

4.  A  Double  House  Intended  for  Two  Families. 
—  Potter  v.  Clapp,  203  III.  592,  96  Am.  St. 
Rep.  322. 

5.  Adjoining  Tracts  or  Lots  Leased  to  Others. 

— -Garrison  v.  Penn,  66  S.  W.  Rep.  14,  23  Ky. 
L.  Rep.  1775,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  584,  and  quoting  whole  of  text 
paragraph;  Clausen  v.  Sanders,  109  La.  996. 
quoting  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  582  [584]. 

585.  2.  Homestead  Embraces  Adjoining  Tracts 
or  Lots  —  United  States.  —  In  re  Stone,  116 
Fed.  Rep.  35. 

Alabama.  —  Marx  v.  Threet,  131  Ala.  340. 

Illinois.  —  Kilmer  v.  Garlick,  185  111.  406. 

Kansas. — •  Ard  v.  Pratt,  61  Kan.  775. 

Kentucky. —  Meade  v.  Wright,  (Ky.  1900)  56 
S.  W.  Rep.  523. 

Missouri.  —  Clark  v.  Thias,    173  Mo. 
Meyer  Bros.  Drug  Co.  v.  Bybee,  179  Mo.  354. 

Texas. —  Weidemeyer  v.  Bryan,  21  Tex.  Civ. 
App.  428;  Schneider  v.  Dosey,  (Tex.  Civ.  App. 
1903)  72  S.  W.  Rep.  1029. 

Canada.  —  Codville  Pearce,  13  Manitoba 
468. 

4.  Residence  on  Leased  Premises  by  Owner  of 
Adjoining  Land.  —  Bunker  v.  Coons,  21  Utah 
164,  81  Am.  St.  Rep.  680.  Contra,  Jeanerette 
Bank  v.  Stansbury,  no  La.  301. 

A  mere  tenant  at  will  cannot  claim  lands 
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Usi:  in  Connection  with  Homestead.  —  See  note  6. 

•580.     Particular  Uses.  —  See  notes  2,  4,  6. 

c.  Adjoining  Land  Leased  to  Others.  —  See  note  9. 
7.  Separate  and  Detached  Parcels  of  Land — a.  In  General. 


See 


note  10. 

♦587.     See  note  I . 

Parcels  of  Land  Cornering  on  Each  Other.  —  See  note  3. 

b.  What  Constitutes  Separation  of  Tracts  —  separation  by  a 
stream.  — -  See  note  6. 

Quarter-section  Lines  and  Fences.  ■ —  See  notes  7,  8. 

588.  c.  Use  in  Connection  with  Homestead.  —  See  note  i. 

d.  Lots  or  Tracts  Leased  to  Others.  —  See  note  3. 

589.  8.  Appurtenances  and  Improvements  —  d.  Improvements  by  In- 
solvent Debtor.  —  See  note  4. 

e.  Statute  Subjecting  Improvements.  —  See  note  5. 

g.  Buildings  Not  Used  for  Homestead  Purposes  —  (1)  In 
General.  —  See  note  8. 

•500.    (2)  Buildings  Leased  to  Others.  —  See  note  3. 


owned  by  him  adjoining  his  place  of  residence 
as  a  homestead.  To  support  a  claim  for  home- 
stead in  adjoining  lands  the  owner  must  have 
such  title  in  the  premises  of  his  residence  as 
will  support  a  homestead  claim.  Howard  v. 
Raymers,  64  Neb.  213. 

585.  6.  Use  for  Homestead  Purposes.  — 
Heatherly  v.  Little,  21  Tex.  Civ.  App.  664; 
Torres  v.  Cuneo,  (Tex.  Civ.  App.  1899)  53  S. 
W.  Rep.  828  ;  Wurzbach  v.  Menger,  27  Tex.  Civ. 
App.  290;  Birdwell  v.  Burleson,  31  Tex.  Civ. 
App.  31. 

586.  2.  Particular  Uses.  —  An  Orchard  may 

constitute  a  part  of  the  homestead.  Brin  v. 
Anderson,  25  Tex.  Civ.  App.  323. 

4.  Use  for  Drying  Clothes.  —  The  occasional 
use  of  the  lots  for  the  purpose  of  drying  clothes 
was  held  insufficient  in  Wurzbach  v.  Menger, 
27  Tex.  Civ.  App.  290. 

6.  Use  for  Stable.  —  Wurzbach  v.  Menger,  27 
Tex.  Civ.  App.  290. 

9.  Adjoining  Tract  Leased  to  Others  Held  Not 
Exempt. —  Garrison  v.  Penn,  66  S.  W.  Rep.  14, 
23  Ky.  L.  Rep.  1775,  quoting  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  586;  Wurzbach  v. 
Menger,  27  Tex.  Civ.  App.  290. 

10.  States  in  Which  Separate  and  Detached 
Parcels  May  Be  Claimed  —  Alabama.  —  SJappy  v. 
Hanners,  137  Ala.  199. 

Kentucky.  —  Donaldson  v.  Richart,  60  S.  W. 
Rep.  405,  22  Ky.  L.  Rep.  1268. 

Missouri.  —  Meyer  Bros.  Drug  Co.  v.  Bybee, 
179  Mo.  354- 

Tennessee.  —  Moses  v.   Groner,    (Tenn.  Ch. 

1900)  59  S.  W.  Rep.  161,  affirmed  106  Tcnn. 
121. 

Texas.  —  Heidelbach  v.  Carter,  34  Tex.  Civ. 
App.  579;  Brown  v.  Moore,  (Tex.  Civ.  App. 

1901)  64  S.  W.  Rep.  781  ;  Moore  v.  Graham.  29 
Tex.  Civ.  App.  235  ;  Maupin  v.  McCall.  (Tex. 
Civ.  App.  1899)  54  S.  W.  Rep.  623  :  Levingston 
v.  Davis,  24  Tex.  Civ.  App.  497 ;  Roberts  v. 
Cawthon,  26  Tex.  Civ.  App.  477. 

Urban  and  Rural  Lands  which  lie  in  separate 
parcels  cannot  be  included  in  a  homestead. 
Mikael  v.  Equitable  Securities  Co.,  32  Tex. 
Civ.  Apn.  182. 

.j*  7.    1.  States  in  Which  Separate  and  De- 


tached Parcels  Cannot  Be  Claimed.  —  In  Iowa 
the  law  was  changed  by  the  Code  of  1897  under 
which  separate  and  detached  parcels  cannot  be 
claimed.    White  v.  Danforth,  122  Iowa  403. 

8.  In  Alabama  the  latter  rule  was  adopted. 
Lyon  v.  Harden,  129  Ala.  643. 

6.  Separation  by  Stream.  —  Meyer  Bros.  Drug 
Co.  v.  Bybee,  179  Mo.  354. 

7.  Quarter-section  Lines.  —  Tindall  v.  Peter- 
son, (Neb.  1904)  98  N.  W.  Rep.  688. 

8.  Fences.  — Berry  v.  Meir,  70  Ark.  129. 

588.  1.  Detached  Parcel  Must  Be  Used  as  Part 
of  Homestead.  —  Garrison  v.  Penn,  66  S.  W. 
Rep.  14,  23  Ky.  L.  Rep.  1775,  quoting  75  Am. 
and  Eng.  Encvc.  of  Law  (2d  ed.)  588  ;  Meyer 
Bros.  Drug  Co.  v.  Bybee,  179  Mo.  354;  Heidel- 
bach v.  Carter,  34  Tex.  Civ.  App.  579  ;  Temple 
v.  Watkins  Land  Co.,  (Tex.  Civ.  App.  1904)  81 
S.  W.  Rep.  1 1 88. 

Character  of  Use.  —  That  the  detached  lots  con- 
tribute to  the  support  of  the  family  by  rentals 
or  products  is  not  enough  to  make  them  part 
of  the  homestead.  Roberts  v.  Cawthon,  26  Tex. 
Civ.  App.  477. 

3.  Separate  Tracts  or  Lots  Leased  to  Others.  — 
Kelley  v.  Williams,  110  Iowa  153;  Garrison  v. 
Penn.  66  S.  W.  Rep.  14,  23  Ky.  L.  Rep.  1775, 
quoting  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  588. 

589.  4.  Improvements  on  Homestead  by  In- 
solvent Debtor.  —  Ebersole  v.  Moot,  112  Iowa 
596. 

5.  Statute  Declaring  Improvements  Subject  to 
Debts  Previously  Contracted.  —  The  painting  of 
the  house,  or  the  construction  of  a  shanty  subject 
to  be  removed  at  the  will  of  the  builder,  are 
not  such  improvements  as  will  make  the  home- 
stead liable.  Weber  v.  Gardner,  80  S.  W.  Rep. 
481,  26  Ky.  L.  Rep.  44. 

8.  Detached  Buildings  Not  Used  in  Connection 
with  Homestead  —  View  that  They  Are  Exempt. 
—  In  re  Irvin,  120  Fed.  Rep.  733,  57  C.  C.  A. 
147  (under  the  Arkansas  statute)  ;  Wilkins  v. 
Fremaux,  112  La.  921. 

590.  3.  View  that  Detached  Buildinps  Leased 
to  Others  Are  Not  Exempt. —  Garrison  v.  Penn, 
66  S.  W.  Rep.  14.  23  Ky.  L.  Rep.  1775;  Clausen 
-'.  Sanders,  109  La.  996. 
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591.    9.  Business  Homestead.  —  See  notes  i,  4,  9. 

Character  of  Business.  —  See  note  I  I . 

Loss  and  Abandonment.  —  See  notes  14,  I  5,  l6. 

593.    10.  Exemption   of  Money  and   Other  Personal  Property  —  a.  In 

General.  —  See  note  2. 

c.  Buildings  Disconnected  from  the  Soil.  —  See  note  6. 

11.  Proceeds  and  Product  of  Exempt  Homestead  —  a.  Proceeds  in 
GENERAL  —  In  Georgia.  —  See  note  9. 

593.  b.  Rent  of  Property.  —  See  note  3. 

c.  Crops  Raised  on  Homestead.  —  See  note  6. 

594.  /.  Proceeds  of  Voluntary  Sale  of  Homestead  —  (1)  In 
General.  —  See  note  1. 

(2)  Statutes  Protecting  Proceeds.  —  See  notes  2,  3. 


591.  1.  Business  Homestead. —  Batts  v.  Mid- 
dlesex Banking  Co.,  26  Tex.  Civ.  App.  575. 

4.  Burrow  v.  Grand  Lodge,  etc.,  (C.  C.  A.) 
133  Fed.  Rep.  708;  Roberts  v.  Cawthon,  26  Tex. 
Civ.  App.  477  ;  Batts  v.  Middlesex  Banking  Co., 
26  Tex.  Civ.  App.  515. 

9.  Separate  Business  Ventures.  —  Where  a  per- 
son owns  two  houses  which  he  uses  alternately 
for  the  conduct  of  his  business,  the  one  not 
actually  occupied  is  not  exempt.  Gibbs  v.  Hart- 
enstfin,  (Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  59. 

The  right  of  selection  between  several  busi- 
ness homesteads  vests  in  the  widow,  upon  the 
death  of  the  owner,  and  her  selection,  if  not 
prejudicial  to  the  children,  is  binding.  Wing- 
field  v.  Hackney,  30  Tex.  Civ.  App.  39. 

11.  Cooper  Grocery  Co.  v.  Peter,  35  Tex.  Civ. 
App.  49- 

14.  Loss  and  Abandonment.  — In  re  Flannagan, 
117  Fed.  Rep.  695;  Sanger  v.  Hicks  Co.,  22 
Tex.  Civ.  App.  473  ;  Alexander  v.  Lovitt,  95 
Tex.  661  ;  R.  E.  Bell  Hardware  Co.  v.  Riddle, 
31  Tex.  Civ.  App.  411  ;  Cooper  Grocery  Co.  v. 
Peter,  35  Tex.  Civ.  App.  49. 

15.  Lease  by  Owner.  —  Carothers  v.  Lange, 
(Tex.  Civ.  App.  1900)  55  S.  W.  Rep.  580;  War- 
ren v.  Kohr,  26  Tex.  Civ.  App.  331;  Alex- 
ander v.  Lovitt,  95  Tex.  661.  But  see  Billings 
v.  Matlage,  36  Tex.  Civ.  App.  619. 

Where  the  owner  was  conducting  a  grocery 
store  in  the  premises,  and  also  carried  on  the 
business  of  buying  cotton  and  taking  orders  for 
clothing,  and  he  sold  his  stock  of  goods  and 
leased  the  premises  to  others,  reserving  desk 
room  for  himself,  and  continued  his  cotton  and 
clothing  business,  it  was  held  that  he  was  en- 
titled to  homestead.  Cooper  Grocery  Co.  v. 
Peter,  35  Tex.  Civ.  App.  49. 

16.  Freeman  v.  Cates,  22  Tex.  Civ.  App.  623  ; 
Alexander  v.  Lovitt,  (Tex.  Civ.  App.  1900)  56 
S.  W.  Rep.  685 ;  Gibbs  v.  Hartenstein,  (Tex. 
Civ.  App.  1904)  81  S.  W.  Rep.  59;  Billings  v. 
Matlage,  36  Tex.  Civ.  App.  619. 

The  Temporary  Surrender  of  the  Building, 
in  which  is  the  stock  in  trade,  to  the  assignee 
in  bankruptcy  is  not  an  abandonment  of  the 
business  homestead.  In  rc  Harrington,  99  Fed. 
Rep.  390. 

592.  2.  Exemption  of  Money  or  Other  Per- 
sonal Property.  —  In  Ohio  it  is  provided  by 
statute  that  a  debtor  who  owns  no  homestead 
may  claim  ihc  value  thereof  out  of  his  personal 
estate  in  lieu  of  homestead.  Shaw  v.  Foley,  62 
Ohio  St.  30. 


6.  View  that  Building  Alone  May  Be  Exempt.  — 

Bird  well  v.  Burleson,  31  Tex.  Civ.  App.  31. 

9.  See  Locke  v.  Post,  71  Vt.  343,  76  Am.  St. 
Rep.  778. 

593.  3.  Rent  Accruing  from  Temporary 
Lease. — In  rc  Oleson,  110  Fed.  Rep.  796. 

6.  Exemption  of  Crops  Growing  on  Homestead. 

—  Parker  v.  Hale  (Tex.  Civ.  App.  1903)  78 
S.  W.  Rep.  555  ;  Allen  v.  Ashburn,  27  Tex.  Civ. 
App.  239  ;  Moore  v.  Graham,  29  Tex.  Civ.  App. 
235  ;  Stagg  v.  Piland,  31  Tex.  Civ.  App.  245. 

One  .Raising  Crops  on  Shares,  though  he  lives 
with  his  family  on  the  cultivated  land,  cannot 
claim  the  growing  crops  as  exempt,  he  having 
no  estate  in  the  land  to  support  homestead. 
Webb      Garrett,  30  Tex.  Civ.  App.  240. 

594.  1.  Proceeds  of  Voluntary  Sale  of  Home- 
stead. —  Kinzer  v.  Stephens,  121  Iowa  347; 
Massey-Harris  Co.  v.  Schiam,  5  N.  W.  Per. 
338. 

2.  Statutes  Exempting  Proceeds  —  Iotva.  —  In 

re  Johnson,  118  Fed.  Rep.  312  (under  the  Iowa 
statute)  ;  Richards  v.  Orr,  118  Iowa  724;  Milner 
1.  Davis.  120  Iowa  231. 

Kentucky.  —  Weber  v.  Zook.  (Ky.  1899)  53 
S.  W.  Rep.  1034  ;  Torbitt  v.  Jackson,  80  S.  W. 
Rep.  1123,  26  Ky.  L.  Rep.  196:  Fitch  v.  Duck- 
wall,  78  S.  W.  Rep.  185.  25  Ky.  L.  Rep.  1535; 
Lee  v.  Hughes,  77  S.  W.  Rep.  386,  25  Ky.  L. 
Rep.  1 20 1. 

Missouri.  —  Rev.  Stat.  1899,  §  3623:  State  v. 
Hull,  99  Mo.  App.  703. 

Money  Borrowed  on  Homestead.  —  The  ex- 
emption will  not  extend  to  money  borrowed  on 
the  homestead.  Boettger  v.  Galloway,  115  Iowa 
353- 

Statutes  Do  Not  Impair  Contract  Obligations.  — 

Such  statutes  are  not  invalid  as  impairing 
the  obligation  of  contracts,  even  though  they 
may  affect  debts  created  before  the  acquisition 
of  the  homestead.  Lewis  Goldthwaite  Nat. 
Bank.  36  Tex.  Civ.  App.  437. 

3.  Limited  Time.  —  In  Nebraska  the  exemption 
is  six  months.  Scheel  Lackner,  (Neb.  1903) 
93  N.  W.  Rep.  741. 

In  Texas  the  proceeds  are  exempt  for  six 
months.  Lewis  v.  Goldthwaite  Nat.  Bank,  36 
Tex.  Civ.  App.  437. 

In  Illinois  the  proceeds  are  protected  for  one 
year,  but  where  the  owner  made  a  voluntary 
conveyance  of  the  homestead  and  removed 
therefrom,  never  thereafter  occupying  the  same, 
the  reconveyance  to  her  within  a  year  would 
not   reinvest   the  homestead  interest,  and  the 
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I.     Salo  for  Reinvestment  in  Georgia.  —  See  note  4. 

.VJ.l.    y  \\  Sale  on  Time.  —  See  note  St. 

(4)  1  lit  oil  ion  to  Reinvest.  —  See  note  2. 

(5)  Proceeds  Given  to  Wife.  —  See  note  3. 

506.    //.  Involuntary  Conversion  —  (i)  In  General.  —  See  note  2. 

(2)  J ' itilgmcnt  for  Unlawful  Sale,  Trespass,  or  Injury.  —  See  note  3. 
.197.    (5)  JtodicMi  and  Execution  Sales  of  Homestead — (c)  After  Setting 

Aside  Conveyance  as  Fraudulent.  —  See  note  3. 

•lt>H.     (e)  Foreclosure  of  Mortgage. —  See  note  I. 

i.  Change  of  Homestead.  —  See  notes  2,  3. 
599.  j.  Exchange  of  Homestead  or  Sale  and  Purchase  of  New 
Homestead  —  (1)  hi  General.  —  See  notes  3,  4. 


property  was  subject  to  the  payment  of  her 
debts.    Slattcry  v.  Keefe,  201  111.  483. 

Rights  of  Wife  on  Death  of  Husband. —  Where, 
after  the  husband's  death,  the  widow  sold  the 
homestead  under  order  of  court  and  elected  to 
take  her  distributive  share  therein,  such  money 
was  not  exempt  from  the  payment  of  her  debts, 
nor  was  a  homestead  subsequently  acquired 
therewith.     Edinger  v.  Bain,  125  Iowa  391. 

Burden  of  Proof.  —  Such  proceeds  are  exempt 
only  when  there  is  a  bona  tide  intention  to  in- 
vest them  in  another  homestead,  and  the  burden 
of  proof  is  on  the  claimant  to  show  such  in- 
tention.   Stale  v.  Hull,  99  Mo.  App.  703. 

594.  4.  Sale  under  Order  of  Court  for  Re- 
investment —  Georgia  Statute.  —  Walden  v.  A. 
P.  Brantley  Co.,  116  Ga.  298. 

595.  1.  Sale  May  Be  on  Credit. — In  re 
Johnson,  118  Fed.  Rep.  312.  See  also  Milner 
v.  Davis,  120  Iowa  231. 

2.  Absence  of  Intention  to  Purohase  Another 
Homestead.  —  Boettgcr  v.  Galloway,  113  Iowa 
353;  Kinzer  v.  Stephens,  121  Iowa  347. 

Proceeds  Invested  in  Business.  —  Fitch  v.  Duck- 
wall,  78  S.  W.  Rep.  185,  25  Ky.  L.  Rep.  1535. 

3.  Right  of  Wife  to  Proceeds  of  Homestead.  — 
Scheel  V.  Lackner,  (Neb.  1903)  93  N.  W.  Rep. 
74i. 

Investment  in  New  Homestead  in  Wife's  Name. 

—  In  Iowa  the  taking  of  the  title  of  a  new 
homestead,  acquired  with  the  proceeds  of  the 
old,  in  the  name  of  the  wife  cannot  be  the  sub- 
ject of  complaint  by  creditors.  Richards  v.  Orr, 
1 18  Iowa  724. 

See  also  Roark  v.  Bach,  116  Ky.  457,  where 
it  was  held  that  a  lot  taken  in  the  wife's  name 
as  part  consideration  for  a  part  of  the  home- 
stead could  not  be  subjected  to  the  husband's 
debts. 

596.  2.  Involuntary  Conversion  of  Homestead. 

—  Kinzer  v.  Stephens,  121  Iowa  347;  Hunt- 
ington Bank  v.  Bowers,  58  S.  W.  Rep.  418,  22 
Ky.  L.  Rep.  497. 

Where  the  Homestead  of  Minor  Children  Was 
Sold  to  pay  debts  of  the  deceased  parent  they  were 
entitled  to  the  interest  on  the  value  of  the 
homestead  or  to  have  that  sum  invested  in  a 
home  for  them  during  minority.  Schnabel  v. 
Schnabel,  108  Ky.  536. 

3.  Judgment  for  Unlawful  Sale  of  or  Injury  to 
Homestead.  —  Kinzer  v.  Stephens,  121  Iowa  347. 

597.  3.  Sale  After  Setting  Conveyance  Aside 
as  Fraudulent. — Contra,  McNally  v.  White,  154 
Ind.  163. 

Morteagor's  Homestead  Right  Inuring  to  Bene- 
fit of  Mortgagee.  —  Where  a  mortgage  of  land 


is  declared  a  general  assignment  for  the  benefit 
of  creditors,  the  homestead  right  of  the  mort- 
gagor is  not  affected,  but  inures  to  the  benefit 
of  the  mortgagee.  Davis  v.  H.  Feltman  Co., 
112  Ky.  293.  99  Am.  St.  Rep.  289. 

Where  a  Conveyance  of  Land  by  the  Husband 
to  the  Wife  was  set  aside  at  the  instance  of  his 
creditors,  it  was  held  that  the  husband  could 
move  on  the  land  and  claim  it  as  homestead 
against  the  assailing  creditors.  Dulion  v.  Hark- 
ness,  80  Miss.  8,  92  Am.  St.  Rep.  563. 

598.  1.  Proceeds  of  Foreclosure  of  Mortgage 
on  Homestead.  —  Elstroth  v.  Young,  83  Mo.  App. 
253  :  State  v.  Hull,  99  Mo.  App.  703.  But  see 
Pearman  v.  McKee,  79  Mo.  App.  210. 

2.  Change  of  Homestead.  —  Huenergardt  v.  Tohn 
S.  Britain  Dry  Goods  Co.,  (C.  C.  A.)  116  Fed. 
Rep.  31. 

After  Setting  Apart  Homestead  on  Levy  of 
Execution.  —  And  a  judgment  debtor,  having 
claimed  and  sold  one  homestead,  was  denied 
the  right  to  immediately  claim  another  to  de- 
feat his  creditor.  Brantley  v.  Batson,  84  Miss. 
411. 

Fraud  as  Against  Creditors.  —  Where  a 
debtor,  for  the  express  purpose  of  defrauding 
his  creditors,  conveyed  his  homestead  to  his 
wife,  and  subsequently  abandoned  the  same  and 
acquired  a  new  homestead,  it  was  held  that  the 
conveyance  to  the  wife  was  void  and  the  old 
homestead  was  subject  to  the  payment  of  his 
debts.  Kettleschlager  v.  Ferrick,  12  S.  Dak. 
4S5.  76  Am.  St.  Rep.  623. 

3.  Statutes  Allowing  Change  of  Homestead  — 
Iowa.  — In  re  Johnson,  118  Fed.  Rep.  312  (con- 
struing the  Iowa  statute). 

599.  3.  Exchange  of  Homestead.  —  Grimes  v. 
Luster,  73  Ark.  226 ;  Zollinger  v.  Dunnaway, 
105  Mo.  App.  36;  Osborne  v.  Evans,  185  Mo. 
509 ;  Rutherford  v.  Cox,  25  Tex.  Civ.  App.  499  ; 
Ellis  v.  Light,  (Tex.  Civ.  App.  1903)  73  S.  W. 
Rep.  551. 

4.  Exemption  of  Land  Purchased  with  Proceeds 
of  Homestead  —  United  States.  —  In  re  Car- 
michael,  108  Fed.  Rep.  789;  In  re  Johnson,  118 
Fed.  Rep.  312;  In  re  Nye,  (C.  C.  A.)  133  Fed. 
Rep.  33. 

Illinois.  —  Macavenny  v.  Ralph,  107  111.  App. 

542- 

loiva.  —  Boettger    v.    Galloway,    115  Iowa 

353- 

Kentucky.  —  Lee  v.  Hughes,  77  S.  W.  Rep. 
386.  25  Ky.  L.  Rep.  1201. 

Michigan.  —  Corey  v.  Waldo,  126  Mich.  706, 
8  Detroit  Leg.  N.  173. 

Missouri.  —  Zollinger  v.  Dunnaway,  105  Mo. 
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600  607 


600. 


601. 
60S. 


603. 

Selection.  — 
601. 
605. 
606. 
607. 


See  notes  r,  2. 

( 2)  Delay  in  Reinvesting.  —  See  note  4. 

(3)  Homestead  in  Another  State.  —  See  note  5. 

(9)  Occupancy  of  New  Homestead.  ■ —  See  note  7. 

(10)  Vacant  Property.  — See  note  1. 

12.  Separate  Homesteads  at  Same  Time.  —  See  note  2, 

13.  Separate  Homesteads  in  Same  Tract.  —  See  notes  4,  5. 

14.  Limitations  as  to  Value  and  Extent  —  a.  In  General  —  Right  of 
See  note  6. 

b.  Urban  and  Rural  Homesteads.  —  See  notes  2,  3. 

d.  Excessive  Homesteads  —  (1)  Status.  —  See  note  6. 

(2)  Subjecting  Excess.  —  See  note  3. 

/.  Right  to  Add  to  Homestead.  —  See  note  1. 

g.  Revaluation  of  Homestead.  —  See  note  2. 

k.  DETERMINING  VALUE     (2)  Incumbrances.  — See  note  7. 


App.  36  ;  New  Madrid  Banking  Co.  v.  Brown, 
165  Mo.  32;  Rose  v.  Smith,  167  Mo.  81. 

Nebraska.  —  Scheel  v.  Lackner,  (Neb.  1903) 
93  N.  W.  Rep.  741. 

Appropriating  the  Proceeds  to  Discharge  an 
Incumbrance  on  Other  Lands  already  owned  by 
the  homesteader,  will  not  support  a  claim  of 
homestead  in  the  latter  property.  Chamberlain 
v.  Leland,  94  Tex.  502,  reversing  (Tex.  Civ. 
App.  1901)  60  S.  W.  Rep.  435. 

600.  1.  Investment  of  Proceeds  in  Business 
Before  Purchase  of  New  Homestead.  —  Fitch  v. 
Duckwall,  78  S.  W.  Rep.  185,  25  Ky.  L.  Rep. 
IS3S- 

2.  Land  Exempt  Only  as  Homestead.  —  Osborne 
V.  Evans,  185  Mo.  509;  Drake  v.  Davidson,  28 
Tex.  Civ.  App.  184. 

4.  Time  Allowed  for  Reinvestment  in  New 
Homestead.  — Zollinger  v.  Dunnaway,  105  Mo, 
App.  36. 

5.  Proceeds  of  Homestead  in  Another  State.  — 

Wickwire  v.  Zeller,  68  S.  W.  Rep.  630,  24  Ky. 
L.  Rep.  421  ;  State  Bank  v.  Dougherty,  167  Mo. 
1,  90  Am.  St.  Rep.  422. 

601.  7.  Necessity  for  Occupancy.  —  Corey  v. 
Waldo,  126  Mich.  706,  8  Detroit  Leg.  N.  173; 
Zollinger  v.  Dunnaway,  105  Mo.  App.  36; 
Schneider  v.  Dorsey,  (Tex.  Civ.  App.  1903)  72 
S.  W.  Rep.  1029. 

602.  1.  Exchange  for  Vacant  Lot.  —  Where 
vacant  land  vvas  taken  in  exchange  for  an  aban- 
doned homestead,  and  the.  owner  intended  to 
improve  and  occupy  it  as  a  homestead  whenever 
he  got  able,  it  was  held  he  could  not  claim 
homestead  therein.  Zollinger  v.  Dunnaway,  105 
Mo.  App.  36. 

2.  Separate  Homesteads  at  Same  Time.  — 
Kloss  v.  Wylezalek,  207  111.  328,  99  Am.  St. 
Rep.  220;  Stickle  v.  Widle,  122  Iowa  400; 
Rouse  v.  Caton,  168  Mo.  288,  90  Am.  St.  Rep. 
456,  citing  1  s  Am.  and  Eng.  Encvc.  of  Law 
(2d  ed.)  602;  Barton  v.  Walker,  165  Mo.  25; 
Rose  v.  Smith,  167  Mo.  81  ;  Davis  v.  Kelly,  62 
Neb.  642  ;  Powers  v.  Palmer,  36  Tex.  Civ.  App. 
212. 

Where  the  homestead  selected  by  a  bank- 
rupt was  consumed  in  paying  off  mortgages  on 
the  land,  it  was  held  that  a  claim  of  home- 
stead out  of  the  proceeds  of  other  lands  was 
properly  allowed.  In  re  Buckingham.  102  Fed. 
Rep.  972. 

There  Cannot  Exist  an  Option  in  choose  be- 


tween two  homesteads.  Wapello  County  v. 
Brady,  118  Iowa  482. 

4.  Two  Estates  of  Homestead  Cannot  Exist  To- 
gether in  Same  Land.  —  Buettgenbach  v.  Gerbig, 
(Neb.  1902)  90  N.  W.  Rep.  654. 

5.  Loessin  v.  Washington,  23  Tex.  Civ.  App. 
5 1 5- 

603.  6.  Debtor's  Right  of  Selection.  —  Lyon 
v.  Hardin,  129  Ala.  643;  Ard  v.  Pratt,  61  Kan. 
775  ;  Meyer  Bros.  Drug  Co.  v.  Bybee,  179  Mo. 
354- 

In  Illinois  it  has  been  held  that  where  land 
is  located  in  several  different  forty-acre  tracts 
in  different  sections,  and  the  answers  do  not 
designate  which  tract  is  the  homestead,  the 
right  of  homestead  does  not  extend  beyond  the 
particular  tract  on  which  the  borne  dwelling  is 
located  if  such  tract  is  worth  one  thousand 
dollars.    Hopkins  v.  Cofoid,  103  111.  App.  167. 

604.  2.  In  Texas. —  Burow  v.  Grand  Lodge, 
etc.,  (C.  C.  A.)  133  Fed.  Rep.  708  (construing 
the  Texas  statute). 

The  homestead  cannot  be  claimed  in  rural 
and  urban  lands  ;  it  must  be  confined  to  one  or 
the  other.  And  property  may  be  urban,  though 
situated  in  an  unincorporated  town.  Roberts 
v.  Cawthon,  26  Tex.  Civ.  App.  477  ;  Batts  v. 
Middlesex  Banking  Co.,  26  Tex.  Civ.  App.  515; 
Lauchheimer  v.  Saunders,  97  Tex.  137. 

It  is  not  necessary  that  the  land  should  be 
surveyed  and  platted  by  the  city  to  make  it 
urban.  It  is  sufficient  that  it  is  recognized  as 
a  part  of  the  city.  Harris  v.  Matthews,  36  Tex. 
Civ.  App.  424. 

3.  Only  Property  Within  Platted  Portion  Is 
Urban — Iowa. —  Parrott  v.  Thiel,  117  Iowa  392; 
Foster  v.  Rice,  126  Iowa  100. 

605.  6.  Excess  Reachable  —  Fitzhugh  v. 
Connor,  32  Tex.  Civ.  App.  277  ;  Massey-ITarris 
Co.  v.  Schram,  5  N.  W.  Ter.  338. 

606.  3.  Sale  of  Whole  Where  Property  Indi- 
visible.—  Steiner  v.  Berney,  130  Ala.  289. 

607.  1.  Homestead  Mav  Be  Enlarged  to  Maxi- 
mum Allowed.  —  Wilks  v.  Vaughan,  73  Ark.  174; 
Heidelbach  v.  Carter,  34  Tex.  Civ.  App.  579. 

2.  Revaluation.  —  McCaskill  v.  McKinnon, 
125  N.  Car.  179. 

7.  Incumbrances  Deducted.  — Kilmer  v.  Garlick, 
185  111.  406:  Murphi'  v.  Wilson,  84  Mo  App. 
778;  Sanford  v.  Anderson.  (Neb.  r902)  02  N. 
W.  Rep.  152:  Omaha  Brewing  Assoc.  v.  Zeller, 
(Neb.  1903)  S3  N.  W.  Rep.  762;  National  Bank 
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60S.    (4)  Fee  Value  the  Basis  of  Valuation.  —  See  notes  1,  2. 

(5)  Time  to  Which  Determination  of  Value  Should  Relate.  —  See 

note  5. 

(6)  Burden  of  Proof  and  Evidence.  — See  notes  6,  7. 

609.  i.  Effect  of  Laws  Changing  Value  and  Extent  of  Home- 
stead —  (2)  Extending  Limits  of  City,  Town,  or  Village.  —  See  notes  2,  4. 

611.  X.  Liabilities  as  Against  Which  Homestead  May  Be  Claimed  — 
2.  Liabilities  Antedating  Homestead  Law  —  a.  Contractual  Liabilities  — 
1  i  )  Stati  Lazvs  Creating  or  Increasing  Exemption  —  (b)  Contrary  view  —  This  Con- 
struction the  Supreme  Law  of  the  Land.  —  See  note  2. 

61.1.     (0)  Continuing  Early  Laws  in  Foroe.  — ■  See  note  2. 

614.    (3)  Lazvs  Decreasing  Exemption.  — See  note  1. 

61#>.  3.  Liabilities  Incurred  After  Enactment  of  Law  —  b.  Debts  to 
State.  —  See  note  3. 

c.  Liabilities  Arising  Out  of  Torts  and  Public  Wrongs  — 

In  General.  —  See  note  4. 

616.     "  Debts  Contracted."  —  See  note  2. 


of  Commerce  v.  Chamberlain,  (Neb.  1904)  100 
N.  W.  Rep.  943. 
Commissioners  Cannot  Appraise  Incumbrances. 

—  Commissioners  appointed  to  appraise  the 
homestead  have  .no  authority  to  apportion  the 
incumbrances.  Fraaman  v.  Fraaman,  64  Neb. 
472. 

Where  Nothing  Was  Left  of  the  Proceeds  after 

payment  of  incumbrances,  it  was  held  that  a 
claim  to  exemption  was  properly  allowed  out 
of  other  lands.    In  re  Buckingham,  102  Fed. 

Rep.  972. 

60W.    1.  Fee  Value  Basis  of  Estimation.  — 

McDowell  v.  Grubbs,  116  Ky.  751. 

2.  In  re  Marquette,  103  Fed.  Rep.  777  (con- 
struing the  Vermont  statute). 

5.  In  a  Controversy  Between  the  Heirs  and  the 
Executor  of  the  Widow,  who  claimed  the  excess 
under  a  deed  from  the  husband  to  the  wife, 
the  court  heid  that  the  value  of  the  homestead 
was  to  be  determined  at  the  present  time,  and 
not  at  the  time  of  the  conveyance  nor  of  the 
death  of  the  husband.  Jespersen  v.  Mech,  213 
111.  488. 

6.  Burden  of  Proof  of  Value.  —  Strayer  v.  Dick- 

erson,  205  111.  257. 

The  creditors  of  an  insolvent  homesteader 
have  the  burden  of  showing  that  the  property 
claimed  exceeds  in  value  the  statutory  limit. 
Fitzhugh  v.  Connor,  32  Tex.  Civ.  App.  277. 

The  burden  of  proof  is  on  the  one  asserting 
a  lien  where  the  homestead  has  not  been  al- 
lotted.    Kilmer  v.  Garlick,  185  111.  406. 

7.  Time  to  Which  Evidence  of  Value  Must  Re- 
late.—  Jespersen  v.  Mech,  213  III.  488;  Fitz- 
hugh v.  Connor,  32  Tex.  Civ.  App.  277. 

Where  the  Owner  Had  Sold  Off  a  Part  of  the 
homestead  the  value  of  that  portion  was  to  be 
determined  at  the  date  of  the  transfer.  Kilmer 
v.  Garlick,  185  111.  406. 

60f>.  2  Extension  of  Limits  of  Citv,  Town,  or 
Village  —  Texas.  —  Where  a  city,  acting  under 
legislative  authority,  extends  its  limits,  it  may 
convert  rural  into  urban  property,  and  thereafter 
the  homestead  richt  is  determined  by  the  law 
applicable  to  urban  homesteads.  L?uchheimcr 
v.  Saunders,  27  Tex.  Civ.  App.  484. 

The  mere  extension  of  the  corporate  limits 
so  as  to  include  a  rural  homestead,  without  the 


owner's  consent,  coupled  with  a  laying  out  of 
contiguous  lands  into  blocks  and  lots,  will  not 
diminish  such  homestead  in  accordance  with  the 
law  as  to  urban  homesteads.  Lauchheimer  v. 
Saunders,  97  Tex.  137. 

4.  Property  Not  Within  Laid-out  or  Platted 
Portion  of  City  or  Town.  —  Parrott  v.  Thiel,  117 
Iowa  392. 

611.  2.  Retroactive  Homestead  Exemption 
Laws  Impairing  Obligation  of  Contracts  —  De- 
cisions of  State  Courts. —  Blouin  v.  Ledet,  109  La. 
709,  citing  15  Am.  \nd  Eng.  Encyc.  of 
Law  (2d  ed. )  610  r 6 1  1  ]  :  Lloyd  v.  Hamilton, 
52  La.  Ann.  861  ;  Walker  v.  Harold,  44  Oregon 
205  ;  Canadian,  etc.,  Mortg..  etc.,  Co.  v.  Blake, 
24  Wash.  102,  85  Am.  St.  Rep.  946. 

613.  2.  Homestead  Rights  under  Early  Laws 
Not  in  Force.  —  Whitworth  v.  McKee,  32  Wash. 
83. 

614.  1.  Illustration  —  Decreasing  Exemption 
by  Bringing  Farm  Land  Within  Corporate  Limits 
of  Town.  —  Contra,  Sayers  v.  Childers,  112  Iowa 
681,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  614;  Brown  v.  Hughes,  89  Minn. 
150. 

615.  3.  State  Has  No  Greater  Remedies 
Against  Homesteads  than  Other  Creditors.  —  See 

Fields  v.  Napier,  80  S.  W.  Rep.  11 10,  26  Ky.  L. 
Rep.  240. 

4.  Exemption   May  Be   Claimed   Against  All 
Debts    Not    Specifically  Excepted. — Wilcox  v. 
Cowart,  1 10  Ga.  320;  Wachovia  Nat.  Bank 
Ireland,  127  N.  Car.  238. 

Fines  Imposed  by  United  States  Courts.  —  In 
Allen  v.  Clark,  (C.  C.  A.)  126  Fed.  Rep.  738, 
it  was  held  that  the  homestead  exemption  could 
be  claimed  against  a  fine  imposed  by  a  federal 
court,  though  a  fine  in  favor  of  the  state  could 
be  enforced  against  it. 

616.  2.  "Debts  Contracted"  Refers  Only  to 
Contract  Debts.  —  Gunn  v.  Hardy,  130  Ala.  642; 
Knight  v.  Davis,  135  Ala.  139. 

Bonds  of  Public  Officials.  —  Under  statute  in 
Kentucky  bonds  of  public  officers  are  liens  on 
their  property,  and  homestead  cannot  be  claimed 
ag  :inst  liability  thereon.  Baker  v.  Fidelity,  etc., 
Co.,  73  S.  W.  Ren.  1025,  24  Ky.  L.  Rep.  2196; 
Fields  v.  Napier,  80  S.  W.  Rep.  1110,  26  Ky. 
L.  Rep.  240.    And  the  lien  inures  to  the  benefit 
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616.  Other  Statutory  Provisions.  —  See  note  3. 

617.  d.  Insolvent  Debtors.  —  See  note  1. 

618.  e.  Liens  by  Contract  and  Operation  of  Law 

Homestead  Right  — General  Rule  — See  notes  I,  2. 


(1)  Prior  to 


619. 
620. 

621. 

note  2. 
622. 


Other  Views.  —  See  note  I. 

When  Homestead  Right  Is  Perfected  with  Reference  to  Prior  Liens.  —  See  note  2. 
Status"  of  Judgment  Lien  as  Against  After-acquired  Title.  —  See  note  3. 
( 2 )  Subsequent  to  Homestead  Right  —  (a)  Liens  by  Contract.  —  See  note  1 . 
(b)  Liens  by  Operation  of  Law  —  Laws  Exempting  from  Levy  and  Sale.  —  See 


See  note  1 . 

Laws  Which  Expressly  or  by  Implication  Refuse  Liens. 


See  note  2. 


of  a  surety  who  has  paid  the  liability  on  the 
bond.    Hudson  v.  Combs,  110  Ky.  762. 

616.  3.  "Any  Debt."  —  The  expense  of 
maintaining  a  lunatic  is  not  a  debt,  and  the 
homestead  of  such  lunatic  is  exempt  from  liabil- 
ity therefor.  Holburn  v.  Pfanmiller,  114  Ky.  831. 

617.  1.  Exemption  May  Be  Claimed  by  One 
Indebted  or  Insolvent.  — ■  In  re  Anderson,  103  Fed. 
Rep.  854,  reversed  (C.  C.  A.)  113  Fed.  Rep. 
115;  In  re  Stone,  116  Fed.  Rep.  35;  In  re  Irvin, 
120  Fed.  Rep.  733,  57  C.  C.  A.  147;  In  re  Wil- 
son, (C.  C.  A.)  123  Fed.  Rep.  20;  McConnell  v. 
Wolcott.  (Kan.  1904)  78  Pac.  Rep.  848,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  617; 
Jayne  v.  Hymer,  66  Neb.  785  ;  Lewis  v.  Gold- 
thwaite  Nat.  Bank,  36  Tex.  Civ.  App.  437, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
617. 

But  see  McGahan  v.  Anderson,  (C.  C.  A.) 
113  Fed.  Rep.  1 15. 
Taking  Conveyance  in  Name  of  Third  Party.  — 

In  Hunter  v.  Griffith,  12  Okla.  436,  the  purchase 
was  by  the  widow,  and  deed  was  made  to  a 
stranger,  and  it  was  upheld  as  a  sufficient  title 
to  support  the  widow's  homestead  exemption. 

618.  1.  Liens  by  Contract  —  Mortgage  Liens 
—  California.  —  Kleinsorge  V.  Kleinsorge,  133 
Cal.  412;  Lowenthal  v.  Coonan,  135  Cal.  381, 
87  Am.  St.  Rep.  115. 

Kansas.  —  Kinner  v.  Moore,  64  Kan.  360,  91 
Am.  St.  Rep.  244. 

Kentucky.  —  Park  v.  Wright,  74  S.  W.  Rep. 
712,  25  Ky.  L.  Rep.  128. 

Louisiana. — Jeanerette  Bank  v.  Stansbury, 
1 10  La.  301. 

Missouri. —  Markwell  v.  Markwell,  157  Mo. 
326- 

South  Dakota.  —  Charles  Betcher  Co.  v. 
Cleveland,  13  S.  Dak.  347. 

Ti'.ras.  —  Jones  v.  Male,  26  Tex.  Civ.  App. 
181  ;  Williams  7'.  Meyer,  (Tex.  Civ.  App.  1901) 
64  S.  W.  Rep.  66  :  Johnston  v.  Arrendale,  30  Tex. 
Civ.  App.  504  ;  Ferguson  :■.  Connolly,  33  Tex. 
Civ.  App.  245. 

Wisconsin.  —  Perkins  -•.  McAuliffe,  105  Wis. 
582. 

Where  the  mortgagee  sought  the  collection 
of  his  debt  by  suit  on  the  notes  at  law,  it  was 
held  that  the  homestead  could  be  claimed  against 
the  judgment.    Baldwin  v.  Thomas,  71  Ark.  206. 

2.  Liens  by  Operation  of  Law  —  Judgment  Liens 
— Alabama. —  Emerich  v.  Gilbert  Mfg.  Co.,  138 
Ala.  316. 

Arkansas.  —  Burgauer  v.  Parker.  69  Ark.  109. 
Illinois.  —  Hay  City  First  Nat.  Bank  v.  Vest, 
187  III.  389. 


Iowa.  —  Jasper  County  v.  Sparham,  125  Iowa 
464. 

Kansas.  —  Ellinger  v.  Thomas.  64  Kan.  180. 
Kentucky.  —  Marshall  v.  Mahorney,  111  Ky. 
IS7- 

Texas.  —  Cahill  v.  Dickson,  (Tex.  Civ.  App. 
1903)  77  3.  W.  Re:>.  281. 

Attachment  Liens.  — Noble  v.  McKeith,  127 
Mich.  163,  8  Detroit  Leg.  N.  281  ;  Barton  -'. 
Walker,  165  Mo.  25. 

Mechanic's  Liens.  —  Delray  Lumber  Co.  v. 
Keoliare.  132  Mich.  17,  9  Detroit  Leg.  N.  494; 
Suminerville  v.  King,  98  Tex.  332,  afF.rwing 
(Tex.  Civ.  App.  1904)  80  S.  W.  Rep.  n.50. 

619.  1.  Judgment  Liens.  —  Dulion  v.  Hark- 
ness,  80  Miss.  8,  92  Am.  St.  Rep.  563. 

6tjo.  2.  When  Homestead  Eight  Perfected 
with  Reference  to  Prior  Liens  —  Liens  by  Opera- 
tion of  Law.  —  Maples  v.  Rawlins,  105  Tenn. 
457,  80  Am.  St.  Rep.  903  ;  Wallis  v.  Wendler, 
27  Tex.  Civ.  App.  235. 

3.  Status  of  Judgment  Lien  as  Against  After- 
acquired  Title.  —  Wright  v.  Bond,  127  N.  Car. 
39,  80  Am.  St.  Rep.  781. 

621.  1.  Agreement  to  Make  Attorney's  Fee 
a  Lien.  —  Where  an  attorney  defended  a  home- 
stead against  attachment,  an  I  also  set  aside 
a  fraudulent  sale  made  by  the  homesteader  in 
order  to  make  the  right  available,  and  the  home- 
steader agreed  that  the  attorney's  fee  should 
lie  decreed  a  lien  on  the  homestead,  such  agree- 
ment was  held  a  mortgage,  binding  on  the 
homestead  and  properly  foreclosed  by  a  court 
of  equiiy.    McLean  v.  Lerch,  105  Tenn.  693. 

2.  Lien  of  Judgment  Attaches  to  Homestead 
Property. —  Hyder  v.  Butler,  103  Tenn.  289. 

1.  No  Lien  Attaches  to  Homestead  Prop- 
erty—  Florida.  —  Wilhelm  v.  Locklar,  (Fla. 
1903)  35  So.  Rep.  6. 

Illinois.  —  Kilmer  v.  Garlick,  185  111.  406. 

Iowa.  —  Johnson  County  Sav.  Bank  v.  Car- 
roll, 109  Iowa  564;  Mitchell  v.  West,  (Iowa 
'9°3)  93  N.  W.  Rep.  380. 

Kansas.  —  Randolph  v.  Sprague,  to  Kan. 
App.  583,  63  Pac.  Rep.  446. 

Michigan.  —  Cleland  v.  Clark,  123  Mich. 
179. 

O/1/0.  —  Genell  v.  Hirons.  70  Ohio  St.  309. 

2.  Arkansas.  —  Jones  v.  Dillard,  70  Ark.  69. 

Missouri.  —  Burton  -'.  Look,  162  Mo.  502 ; 
Smith  v.  Thompson,  169  Mo.  553. 

Nebraska.  —  Scheel  v.  Lackner,  (Neb.  1903) 
03  N.  W.  Rep.  741. 

North  Dakota.  —  Dalrymple  v.  Security  Imp. 
Co..  11  N.  Dak.  65. 

Texas.  —  Thompson  v,  McConnell,  107  Fed. 
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<»Vj:i.     Judgment  for  Alimony.  —  Sec  note  [. 

634,    f.  Liabilities  Expressly  Excepted  —  (i)  Debts  Contracted  Be- 

tot  i  Purchase  (a)  In  General  —  Liabilities  Incurred  Prior  to  Acquisition  of  Homestead.  — 
Sec  notes  i,  2. 

<»*.£."».    Sec  note  i. 

ii'Hi.  {2  \  Obligations  for  Purchase  Money  —  Liens  Contemporary  with  Purcha»e 
Transaction.  -—  See  note  6. 

0**S.     "  Debts  "  or  "  Obligations  "  for  Purchase  Money.  —  See  note  I. 
<» •■£!>.     Money  Borrowed  to  Pay  Purchase  Price.  —  See  note  2. 


Rep.  j.i,  46  C.  C.  A.  124  (decided  under  the 
Texas  statute). 

Virginia.  —  Oppenheim  v.  Myers,  99  Va.  582, 
overruling  Kennedy  v.  Swartz,  83  Va.  704. 

Washington.  —  Whitworth  v.  MeKee,  32 
Wash.  S3. 

ii'Z'-i.  1.  South  Dakota.  —  The  court  grant- 
ing a  divorce  and  awarding  alimony  to  the  wife 
may  modify  the  decree  so  as  to  require  the  pay- 
ment of  a  specific  sum  and  make  it  a  lien  on 
the  homestead  of  the  husband ;  but  it  cannot 
cut  off  the  husband's  right  of  redemption  from 
sale  under  the  decree.  Harding  v.  Harding,  16 
S.  Dak.  406,  102  Am.  St.  Rep.  694. 

Judgment  Directing  Lien.  — A  general  judg- 
ment for  alimony  is  a  lien  on  the  husband's 
homestead,  in  Nebraska,  if  the  court  so  directs. 
Fraaman  v.  Fraaman,  64  Neb.  472.  See  also 
as  to  the  effect  of  a  declaration  in  a  judgment 
that  it  shall  be  a  lien  on  the  homestead,  John- 
son v.  Johnson,  66  Kan.  546. 

(i'21.  1.  Iowa.  —  Johnson  County  Sav.  Bank 
v.  Carroll,  109  Iowa  564  ;  Clemans  v.  Penfield, 
in  Iowa  511  ;  Richards  v.  Orr,  118  Iowa  724; 
Edinger  "'.  Bain,  125  Iowa  391. 

2.  Kentucky.  —  Davidson  v.  Dishman,  59  S. 
W.  Rep.  326,  22  Ky.  L.  Rep.  940  ;  Vest  v.  Vest, 

66  S.  W.  Rep.  618,  23  Ky.  L.  Rep.  2106; 
Andrews  v.   Kentucky  Citizens'   Bldg.  Assoc., 

67  S.  W.  Rep.  826,  23  Ky.  L.  Rep.  2418. 
Where  the  claimant  purchased  several  lots, 

paying  only  part  of  the  purchase  money,  im- 
proved a  portion  of  the  property  as  a  homestead, 
contracted  a  debt,  and  thereafter  sold  the  un- 
improved portion  and  with  the  proceeds  paid 
off  the  purchase  money  debt,  he  was  held  en- 
titled to  claim  the  homestead  against  the  debt 
contracted.  Morrow  v.  Bailey,  109  Ky.  359,  95 
Am.  St.  Rep.  382. 

Where,  before  contracting  the  debt,  the 
claimant  had  paid  more  than  one  thousand  dol- 
lars on  the  purchase  price  of  the  homestead,  be 
was  entitled  to  claim  the  homestead  to  the  ex- 
tent of  one  thousand  dollars.  Donaldson  v. 
Richart,  60  S.  W.  Rep.  405,  22  Ky.  L.  Rep. 
1268. 

Homestead  Purchased  with  Pension  Money.  — 

The  homestead  is  not  exempt  from  prior  debts, 
even  though  purchased  with  exempt  pension 
money.  Curtis  v.  Helton.  109  Ky.  493,  95  Am. 
St.  Rep.  388. 

Purchase  Money  Must  Be  Paid. —  Where  one 
purchased  a  homestead  on  credit,  paid  a  part 
of  the  purchase  money,  contracted  a  debt,  and 
sold  the  property  for  more  than  the  purchase 
money  lien,  it  was  held  that,  as  against  his  un- 
secured creditor,  he  was  entitled  to  claim  the 
surplus  to  the  full  amount  of  his  homestead 
exemption.  Torbitt  v.  Jackson,  80  S.  W.  Rep. 
1 1 23,  26  Ky.  L.  Rep.  196. 


625.  1.  Missouri.  —  Broyles  v.  Cox,  153 
Mo.  242,  77  Am.  St.  Rep.  714;  Payne  v.  Fraley, 
165  Mo.  191;  Acrebark  v.  Myer,  165  Mo.  685; 
Holland  v.  Rongey,  168  Mo.  16;  Clark  v.  Thias, 
173  Mo.  628. 

A  patent  is  comprehended  in  the  word 
"  deed "  as  used  in  this  statute.  Stinson  v. 
Call,  163  Mo.  323. 

Merely  recording  the  deed  does  not  impress 
the  character  of  homestead;  there  must  be  in 
addition  an  occupation  as  a  homestead.  Barton 
v.  Walker,  165  Mo.  25. 

Vermont.  —  In  re  Marquette,  103  Fed.  Rep. 
777  (decided  under  the  Vermont  statute). 

626.  6.  Prior  Mortgage  or  Vendor's  Liens  for 
Purchase  Money  Superior  to  Homestead  Exemption. 
—  Brown  v.  Ennis,  69  Ark.  123,  86  Am.  St.  Rep. 
171  ;  Weber  v.  Weber,  76  S.  W.  Rep.  507,  25 
Ky.  L.  Rep.  908;  Denlinger  v.  Burkey,  18  Lane. 
L.  Rev.  94;  Lennox  v.  Sanders,  (Tex.  Civ.  App.- 
(899)  54  S.  W.  Rep.  1076;  Naquin  v.  Texas 
Sav.,  etc.,  Assoc.,  (Tex.  Civ.  App.  1902)  67  S. 
W.  Rep.  908- 

Where  two  persons,  at  different  times,  pur- 
chased two  tracts  of  land,  one  of  them  paying 
the  greater  part  of  the  purchase  money,  and  the 
lands  were  immediately  divided  and  partitioned 
between  them  as  soon  as  acquired,  it  was  held 
that  the  one  paying  the  greater  part  of  the  pur- 
chase price  had  a  lien  for  his  money,  but  that 
the  other  could  claim  a  homestead  out  of  the 
first  tract  purchased  as  against  the  lien  for  the 
money  paid  on  account  of  the  last-acquired 
tract.  Crenshaw  V.  Crenshaw,  61  S.  W.  Rep. 
366,  22  Ky.  L.  Rep.  1782. 

In  Wisconsin  it  has  been  held  that  the  right 
to  a  purchase-money  lien  is  lost  if  not  enforced 
during  the  lifetime  of  the  homesteader.  This 
rule  is  dependent  on  Rev.  Stat.,  §  2271.  Berger 
v.  Berger,  104  Wis.  282,  76  Am.  St.  Rep.  877. 

62§.  1.  Illustrations  of  What  Constitutes  Ob- 
ligation for  Purchase  Money.  —  A  judgment  for 
damages  for  failure  to  deliver  personalty,  a  bill 
of  sale  of  which  was  given  as  part  of  the  pur- 
chase price,  was  held  enforceable  against  the 
homestead  purchased.  Harris  v.  Larsen,  24 
Utah  139. 

Loan  of  Money  under  Guise  of  Purchase-money 

Transaction. —  Spratt  v.  Early,  169  Mo.  357; 
Campbell  v.  Crowley,  (Tex.  Civ.  App.  1900)  56 
S.  W.  Rep.  373  ;  Breneman  v.  Mayer,  24  Tex. 
Civ.  App.  164;  Noel  v.  Clark,  25  Tex.  Civ.  App. 
736;  Cooper  v.  Ford,  29  Tex.  Civ.  App.  253; 
Lybrand  v.  Fuller,  30  Tex.  Civ.  App.  116; 
Peaslee  v.  Walker,  34  Tex.  Civ.  App.  297. 

62ft.  2.  Money  Borrowed  to  Pay  Purchase 
Price.  —  Wilhelm  v.  Locklar,  (Fla.  1903)  35 
So.  Rep.  6 :  Amick  v.  Amick.  59  S.  Car.  70  ; 
McMair  v.  Moore,  64  S.  Car.  82. 

Such  Debt  One  for  Money  Loaned  and  Not  for 
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630. 
631. 

See  note 


633. 

note  6. 
634. 


See  notes  I,  2. 

(3)  Obligations  for  Labor,  Material,  and  the  Like  —  In  General.  — 

Debts  Secured  by  Liens.  —  See  note  2. 
General  Exceptions.  —  See  note  3. 

Money  Borrowed  to  Pay  for  Labor  and  Material.  —  See  notes  2,  3. 

(4)  Taxes   and  Local  Assessments  —  Taxes   Due   "  Thereon."  —  See 


635. 
637. 

note  3. 
638. 

—  Express 


Local  Assessments.  —  See  note  I. 
(5)  Miscellaneous  Exceptions.  —  See  note  2. 

4.  Time  of  Contracting  Liability  —  Pre-existing  Debts.  —  See  note  3. 
Renewal  of  Debts  —  Adjustment  of  Equities.  —  See  note  I. 

5.  Waiver  and  Estoppel  of  Creditor's  Rights  —  Burden  of  Proof.  —  See 

XI.  Waiver,  Forfeiture,  Abandonment,  and  Estoppel  —  2.  Waiver 
Waiver.  —  See  notes  2,  3,  4,  5. 


Land  Purchased.  —  Johnston  County  Sav.  Bank 
i'.  Carroll,  ioq  Iowa  564:  Hieswetter  v.  Kress. 
70  S.  VV.  Rep.  1065,  24  Ky.  L.  Rep.  1239. 

639.  1.  Debt  for  Money  Loaned  Considered  as 
Purchase-money  Obligation. —  Simpson  v.  Miller, 
74  S.  W.  Rep.  213,  24  Ky.  L.  Rep.  2378;  Crow 
v.  Kellman,  (Tex.  Civ.  App.  1902)  70  S.  W. 
Rep.  564 ;  Johnston  v.  Arrendale,  30  Tex.  Civ. 
App.  504. 

2.  Obligation  Incurred  for  Money  Borrowed 
When  Contemporary  with  Purchase  Transaction. 

—  Jones  v.  Male,  26  Tex.  Civ.  App.  181  ;  Walsh 
v.  Ford,  27  Tex.  Civ.  App.  573. 

631.  1.  Illustrations  of  What  Constitutes  Such 
Indebtedness  —  Attorney s  Fees.  —  Ham  v. 
American  Mut.  Bldg.,  etc.,  Assoc.,  95  Tex.  79  ; 
American  Bldg.,  etc.,  Assoc.  v  Daugherty,  27 
Tex.  Civ.  App.  430 ;  Summerville  v.  King,  98 
Tex.  341,  modifying  98  Tex.  332. 

A  lien  for  attorney's  fees  for  defending  the 
homestead  was  denied  in  McBroom  v.  White- 
field,  108  Tenn.  422. 

Attorney's  fees  were  allowed  where  there  was 
a  contest  over  the  right  to  the  lien.  Sproulle 
v.  McFarland,  (Tex.  Civ.  App.  1900)  56  S.  W. 
Rep.  693. 

2.  Debts  Secured  by  Liens.  —  Charles  Betcher 
Co.  v.  Cleveland,  13  S.  Dak.  347. 

3.  Obligations  for  Debts  Due  for  Labor,  Etc.  — 

Terns.  —  Summerville  v.  King,  98  Tex.  332, 
affirming  (Tex.  Civ.  App.  1904)  80  S.  W.  Rep. 
1050;  West  End  Town  Co.  v.  Grigg,  (Tex.  Civ. 
App.  1899)  54  S.  W.  Rep.  904.  reversed  93  Tex. 
451  :  Moreno  v.  Spencer,  (Tex.  Civ.  App.  1904) 
82  S.  W.  Rep.  1054. 

633.  2.  Debt  for  Loan  of  Money  Within  Ex- 
ception. —  Interstate  Bldg.,  etc.,  Assoc.  v.  Go- 
forth.  94  Tex.  259. 

3.  Debt  for  Loan  of  Money  Not  Within  Excep- 
tion. —  Steger  v.  Traveling  Men's  Bldg.,  etc., 
Assoc..  208  111.  236,  100  Am.  St.  Rep.  225. 

6.  Taxes  Due  "  Thereon."  —  State  v.  Jordan, 
25  Tex.  Civ.  App.  17. 

Must  Be  Listed  as  Homestead.  —  Where  the 
homestead  was  exempt  from  all  taxes  except 
those  due  thereon,  it  was  necessary  to  list  it  as 
a  homestead  in  order  to  avoid  liability  for 
taxes  on  other  property.  Bitzer  v.  Becke,  (Iowa 
1902^  89  N.  W.  Rep.  193.  120  Iowa  66. 

6JM.  1.  Local  Assessments  Not  Taxes.  — 
Compare  Ahem  v.  Board  of  Improvement,  60 
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Ark.  68;  Todd  v.  Atchison,  9  Kan.  App.  251; 
Kettle  v.  Dallas,  35  Tex.  Civ.  App.  632,  in 
which  cases  local  assessments  were  enforced 
against  the  homestead. 

2.  Fiduciary  Debts.  —  Huffstedler  v.  Kibler,  67 
Ark.  239;  Miller  v.  Davis,  69  Ark.  1,  86  Am. 
St.  Rep.  167. 

Liability  on  Official  Bonds  —  Kentucky.  — 
Kentucky  Statutes,  §  4176,  expressly  excepts  lia- 
bility for  breach  of  official  bond,  and  it  has  Deen 
held  that  this  exception  inures  to  the  benefit  of 
a  surety  who  has  paid  the  liability  and  seeks 
contribution  from  his  co-surety.  Hudson  v. 
Combs,  1 10  Ky.  762. 

Wages  for  Personal  Services.  —  In  Minnesota, 
by  constitutional  amendment  adopted  in  1888, 
the  homestead  cannot  be  claimed  against  a  debt 
for  labor  or  services  performed.  Lindberg  v. 
Johnson,  93  Minn.  267. 

3.  Date  of  Execution  of  Contract  Governs.  — 
Ex  p.  Goldsmith,  68  S.  Car.  538,  quoting  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  634; 
Crebbin  v.  Moseley,  (Tex.  Civ.  App.  1903)  74 
S.  W.  Rep.  815. 

635.  1.  Obligations  for  Purchase  Money.  — 
Irwin  v.  Gay,  (Neb.  1902)  91  N.  W.  Rep.  197. 

637.  3.  Burden  of  Proof  -  Alabama.  — 
Bailey  v.  D.  R.  Dunlap  Mercantile  Co.,  138  Ala. 
415- 

Arkansas.  —  Miller  v.  Davis,  69  Ark.  1,  86 
Am.  St.  Rep.  167. 

Georgia. —  Sigman  v.  Austin.  112  Ga.  570. 
Illinois.  —  Huening  v.  Buckley,  87  111.  App. 
648. 

Iowa.  —  Walker  v.  Walker,  117  Iowa  609. 
Kentucky.  —  Shirley   -•.    Russeli,    62    S.  W. 
Rep.  483,  23  Ky.  L.  Rep.  33. 

Intent  to  Reinvest  Proceeds  in  Another  Home- 
stead. —  Where  one  claims  the  proceeds  of  a 
homestead  as  exempt,  as  the  right  is  dependent 
upon  the  intention  to  reinvest  :n  another  home- 
stead, the  burden  is  upon  him  to  show  such  in- 
tent.   State  v.  Hull.  99  Mo.  App.  703. 

63S.  2.  Meyer  Bros.  Drug  Co.  v.  Bybee, 
179  Mo.  354. 

3.  Wricrht  v.  Wright,  103  Fed.  Rep.  580; 
Bell  v.  Whitehead,  115  Ga.  589;  Eagle  v. 
Smylie,  126  Mich.  615.  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (id  ed.)  638,  639  ;  Gilbert  v. 
Provident  Life,  etc.,  Co.,  (Neb.  1901)  95  N.  W. 
Rep.  488. 
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Failure  to  Assert  Right  —  In  General.  —  See  note  7. 

Failure  to  Assert  Homestead  At  or  Before  Judicial  Sale.  —  See  note  Q. 

Sec  note  1. 

Person3  by  Whom  Waiver  May  Be  Made  —  In  General.  —  See  note  2. 
Same  —  Power  of  Husband  to  Waive.  —  See  note  3. 
Same  —  Power  of  Minors  to  Waive.  —  See  note  4. 
Same  —  Power  of  Widow  to  Waive.  —  See  note  5. 

3.  Forfeiture  —  Death  of  Wife  and  Maturity  of  Children.  —  See  note  7. 

4.  Abandonment  —  a.  In  General.  —  See  notes  1,  2,  3. 

See  note  1. 


03  8. 
639. 


640. 
641. 

t»;m.    4.  Manner  Prescribed  by  Statute.  — 

Homestead  exemption  can  be  waived  only  in 
the  manner  directed  by  the  statute.  Mattingly  v. 
Hazel,  78  S.  W.  Rep.  178,  25  Ky.  L.  Rep.  1483. 

Strong  Presumption  Against  Waiver.  —  Walt 
v.  Walt,  113  Tenn.  189. 

5.  Berry  v.  Meir,  70  Ark.  129. 

In  Louisiana  the  Constitution  of  1898,  art. 
246,  requires  a  waiver  of  the  homestead  to  be 
in  writing  and  duly  recorded.  Wilkins  v.  Fre- 
maux,  1 1 2  La.  921. 

7.  Moran  v.  King,  111  Fed.  Rep.  730,  49  C. 
C.  A.  578,  quoting  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  638;  McNally  v.  White,  154  Ind. 
163;  Osman  v.  VVisted.  78  Minn.  295;  Curtis 
v.  Osborne,  63  Neb.  837  ;  Gilbert  v.  Provident 
Life,  etc.,  Co.,  (Neb.  1901)  95  N.  W.  Rep.  488; 
Foogrr.an  v.  Patterson,  9  N.  Dak.  254. 

9.  Failure  to  Assert  Exemption  Before  Sale 
Deemed  Waiver.  —  Butler  v.  Carter,  (Tex.  Civ. 
App.  1900)  58  S.  W.  Rep.  632. 

Failure  to  Assert  Before  Avoidance  of  Convey- 
ance. —  Failure  to  assert  homestead  exemption 
before  a  decree  avoiding  a  conveyance  thereof, 
as  a  fraud  upon  creditors,  was  held  a  waiver 
of  the  right.  Babineau  v.  Guilbeau,  52  La.  Ann. 
092. 

639.  1.  Failure  to  Assert  Exemption  Before 
Bale  Not  Waiver.  —  In  Kentucky  it  was  held 
that  a  voluntary  surrender  of  the  homestead  to 
be  sold  under  execution  would  not  preclude  the 
claim.  Meade  v.  Wright,  (Ky.  1900)  56  S.  W. 
Rep.  523. 

2.  Zachmann  v.  Zachmann,  201  111.  380,  94 
Am.  St.  Rep.  18c ;  Van  Doren  v.  Weideman, 
(Neb.  ioo3>  94  N.  W.  Rep.  124;  Teske  v.  Ditt- 
berner,  (Neb.  1903)  98  N.  W.  Rep.  57. 

3.  Carr  v.  Winlock.  109  Ky.  488. 

4.  A  Guardian  ad  Litem  cannot  waive  the 
minor's  right  to  claim  a  homestead  out  of  a 
deceased  parent's  estate.  Spence  v.  Goodwin, 
128  N.  Car.  273. 

5.  Compare  Hubbard  v.  Sage  Land,  etc.,  Co., 
81  Miss.  616. 

7.  Dissolution  of  Family  — Effect  on  Homestead 
Exemption.  —  Suter  v.  Qunrles  58  S.  W.  Rep. 
t,90,  22  Ky.  L.  Rep.  1080. 

610.  1.  Abandonment  by  Removal  Rejected. 
—  Under  Rev.  Stat.  Idaho  1887,  §  3041, 
abandonment  can  only  be  accomplished  by 
declaration  of  abandonment  or  conveyance  duly 
executed  and  acknowledged  by  husband  and 
wife.    Mellen  v.  McMannis.  9  Idaho  418. 

The  removal  of  minor  orphaned  children  from 
and  the  leasing  of  the  homestead  by  their  guard- 
ian will  not  constitute  abandonment  and  sub- 
ject the  property  to  the  payment  of  the  deceased 
ancestor's  debts.  Rockwood  v.  St.  John,  10 
Okla.  476. 


2.  Abandonment  by  Removal   Recognized.  — 

In  re  Buelow,  98  Fed.  Rep.  86  ;  Kloss  v.  Wyle- 
zalek,  207  111.  328,  99  Am.  St.  Rep.  220  ;  Smith 
v.  Kidd,  123  Mich.  193;  McCord,  etc.,  Co.  v. 
Tessier,  (Neb.  1901)  96  N.  W.  Rep.  342. 

3.  Permanent  Removal  Constitutes  Abandon, 
ment  —  Alabama.  —  Porter  v.  Harrison,  124 
Ala.  296. 

Arkansas.  —  Wilmoth  v.  Gossett,  71  Ark.  594. 
Illinois.  —  Smith  v.  Kneer,  203  111.  264. 
Iowa.  —  Wapello  County  v.  Brady,  118  Iowa 
482. 

Kansas.  —  Miller  v.  Baker,  9  Kan.  App.  883, 
58  Pac.  Rep.  1002. 

Minnesota.  —  Kramer  v.  Lamb,  84  Minn.  468. 

Missouri.  —  Rose  v.  Smith,  167  Mo.  81; 
Rouse  v.  Caton,  168  Mo.  288,  90  Am.  St.  Rep. 
456;  Smith  v.  Thompson,  169  Mo.  553. 

New  Hampshire.  —  Beland  v.  Goss,  68  N.  H. 
257- 

South  Carolina. — Ex  p.  Goldsmith,  68  S. 
Car.  538. 

Texas.  —  Alexander  v.  Lovitt,  (Tex.  Civ. 
App.  1900)  56  S.  W.  Rep.  685 ;  O'Brien  v. 
Woeltz,  94  Tex.  148;  Drake  v.  Davidson,  28 
Tex.  Civ.  App.  184;  Moss  v.  Smith,  (Tex.  Civ. 
App.  1902)  68  S.  W.  Rep.  533;  Beck  v.  Avin- 
dino,  29  Tex.  Civ.  App.  500. 

Where  at  the  time  the  homestead  was  ac- 
quired the  right  existed  to  claim  detached  lots 
as  a  part  thereof,  and  subsequently  the  law  was 
so  altered  as  to  limit  the  homestead  to  contigu- 
ous lands,  and  after  the  adoption  of  the  amend- 
ment the  homesteader  abandoned  his  residence 
but  retained  possession  of  the  detached  lots,  ac- 
quiring a  new  homestead  not  contiguous  thereto, 
it  was  held  that  he  could  not  claim  the  detached 
lots  as  part  of  his  homestead.  White  v.  Dan- 
forth,  122  Iowa  403. 

641.  1.  Temporary  Absence  Not  Abandonment 
—  United  States.  —  In  re  Pope,  98  Fed.  Rep. 
722. 

Arkansas.  —  White  v.  Swann,  68  Ark.  102, 
82  Am.  St.  Rep.  282 ;  Wilks  v.  Vaughan,  73 
Ark.  174. 

Illinois.  —  Macavenny  v.  Ralph,  107  111.  App. 
542;  Lynn  v.  Sentel,  183  111.  382,  75  Am.  St. 
Rep.  no;  Palmer  v.  Riddle,  197  111.  45. 

Iowa.  —  Fullerton  v.  Sherrill,  114  Iowa  511; 
Rand  Lumber  Co.  v.  Atkins.  116  Iowa  242. 

Kentucky.  —  Ragsdale  v.  Watkins,  76  S.  W. 
Rep.  45,  25  Ky.  L.  Rep.  506  ;  Ball  v.  Ramsey, 
77  S.  W.  Rep.  692,  25  Ky.  L.  Rep.  1268. 

Louisiana.  —  Jeanerette  Bank  v.  Stansbury, 
1 10  La.  301. 

Michigan.  —  Gardner  v.  Gardner,  123  Mich. 
673;  Burkhardt  v.  Walker.  123  Mich.  03,  T02 
Am.  St.  Rep.  386.  9  Detroit  Leg.  N.  525. 

Minnesota.  —  Kramer  v.  Lamb,  81  MHn.  ;68, 
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643.    Application  of  Rule.  —  See  notes  I,  2,  3,  4,  5. 

643.  See  note  1. 

Abandonment  Dependent  upon  Intention.  —  See  note  2. 

644.  Intention  to  Return  Must  Be  Continuing.  —  See  note  I. 

Intention  to  Return  Formed  Subsequent  to  Removal.  —  See  notes  3,  4, 
Intention  to  Return  Must  Be  Positive.  —  See  notes  5>  6,  8. 

645.  b.  Actual  Abandonment  Necessary.  —  See  notes  1,  2,  3,  4. 

c.  Intention  a  Question  of  Fact.  —  See  note  5. 

d.  Degree  of  Proof  Required  to  Show  Intention.  —  See 


notes  6,  8. 


Mississippi.  —  Collins  v.  Bounds,  82  Miss.  447. 

Missouri. —  Holmes  v.  Nichols,  93  Mo.  App. 
513;  Meyer  Bros.  Drug  Co.  v.  Bybee,  179  Mo. 
J54- 

Nebraska.  —  Union  Stock  Yards  Nat.  Bank 
v.  Smout,  62  Neb.  227  ;  Greenwood  First  Nat. 
Bank  v.  Reece,  64  Neb.  292  ;  Blumer  v.  Albright, 
64  Neb.  249;  Joslin  v.  Williams,  (Neb.  1902) 
90  N.  W.  Rep.  1 124;  Omaha  Brewing  Assoc.  v. 
Zeller,  (Neb.  1903)  93  N.  W.  Rep.  762. 

Texas. —  St.  Louis  Brewing  Assoc.  v.  Walker, 
23  Tex.  Civ.  App.  6  ;  Maupin  v.  McCall,  (Tex. 
Civ.  App.  1899)  54  S.  W.  Rep.  623  ;  Warren 
v.  Kohr,  26  Tex.  Ciy.  App.  331  ;  Beck  v.  Avin- 
dino,  29  Tex.  Civ.  App.  500. 

Wisconsin. —  Minnesota  Stoneware  Co.  v. 
McCrossen,  110  Wis.  316,  84  Am.  St.  Rep.  927. 

042.  I.  Removal  Because  of  Troubles  with 
Tenants  is  not  an  abandonment.  Bealey  v. 
Blake,  153  Mo.  657. 

2.  Removal  Because  of  Burning  of  Dwelling.  — 
Jeanerette  Bank  v.  Stansbury,  no  La.  301; 
Brokken  v.  Baumann,  10  N.  Dak.  453. 

3.  Removal  Because  of  111  Health  —  Illinois.  — 
Palmer  v.  Riddle,  197  111.  45. 

Kansas.  —  SIoss  v.  Sullard,  63  Kan.  884,  65 
Pac.  Rep.  658. 

Kentucky.  —  Galloway  v.  Rowlett,  74  S.  W. 
Rep.  260,  24  Ky.  L.  Rep.  2503. 

Missouri.  —  New  Madrid  Banking  Co.  v. 
Brown,  165  Mo.  32. 

Nebraska.  —  Union  Stock  Yards  Nat.  Bank  v. 
Smout,  62  Neb.  227  ;  Greenwood  First  Nat. 
Bank  v.  Reece,  64  Neb.  292 ;  Blumer  v.  Al- 
bright, 64  Neb.  249. 

Wisconsin.  —  Minnesota  Stoneware  Co.  v. 
McCrossen,  no  Wis.  316,  84  Am.  St.  Rep.  927. 

4.  Removal  to  Educate  Children. —  Herring  v. 
Johnston,  72  S.  W.  Rep.  793,  24  Ky.  L.  Rep. 
1940;  Meyer  Bros.  Drug  Co.  v.  Bybee,  179  Mo. 
354;  Maupin  v.  McCall,  (Tex.  Civ.  App.  1899) 
54  S.  W.  Rep.  623;  Birdwell  v.  Burleson,  31 
Tex.  Civ.  App.  31. 

5.  Removal  for  Purposes  of  Business  —  Arkansas. 
—  Wilks  v.  Vaughan,  73  Ark.  174. 

Kentucky.  —  Ragsdale  v.  Watkins,  76  S.  W. 
Rep.  45,  25  Ky.  L.  Rep.  506. 

Michigan.  —  Gardner  v.  Gardner,  123  Mich. 
673- 

Minnesota.  —  Kramer  v.  Lamb,  84  Minn.  468. 

Missouri.  —  Meyer  Bros.  Drug  Co.  v.  Bybee, 
179  Mo.  354. 

Nebraska.  —  Union  Stock  Yards  Nat.  Bank 
v.  Smout,  62  Neb.  227  ;  Blumer  v.  Albright.  64 
Neb.  249 ;  Omaha  Brewing  Assoc.  v.  Zeller, 
(Neb.  1903)  03  N.  W.  Rep.  762. 

613.  1.  Nonoccnnano.y  by  Surviving-  Minor 
Children.  —  Rockwood  v.  St.  John,  10  Okla.  476. 

In  Georgia  it  was  held  that  the  long  and  con- 


tinued absence  of  a  minor  from  the  homestead, 
the  use  and  benefits  of  which  were  enjoyed  by 
the  father,  was  not  such  abandonment  as  would 
permit  the  subjection  of  the  homestead  to  the 
payment  of  the  father's  debts.  Sigman  v. 
Austin,  ii2  Ga.  570. 

2.  Importance  of  Intention  with  Which  Re- 
moval Is  Made.  —  Wapello  County  v.  Brady,  118 
Iowa  482;  Flynn  v.  Riley,  60  Neb.  491;  Coile 
v.  Hudgins,  109  Tenn.  217;  White  v.  Epperson, 
32  Tex.  Civ.  App.  162. 

644.  1.  Effect  of  Abandonment  of  Intention 
to  Return.  —  Kramer  v.  Lamb,  84  Minn.  46S  ; 
McCord,  etc.,  Co.  v.  Tessier,  (Neb.  1901)  96 
N.  W.  Rep.  342 ;  Alexander  v.  Lovitt,  (Tex. 
Civ.  App.  1900)  56  S.  W.  Rep.  685. 

3.  Lybrand  v.  Fuller,  30  Tex.  Civ.  App.  116. 

4.  Flynn  v.  Riley,  60  Neb.  491. 

5.  Qualified  Intention  to  Return.  —  Kloss  v. 
Wylezalek,  207  111.  328,  99  Am.  St.  Rep.  220 ; 
Rand  Lumber  Co.  v.  Atkins,  116  Iowa  242; 
Wapello  County  v.  Brady,  118  Iowa  482;  White 
v.  Roberts,  112  Ky.  788;  Smith  v.  Kidd,  123 
Mich.  193. 

6.  Kloss  v.  Wylezalek,  207  111.  328,  99  Am. 
St.  Rep.  220;  Wapello  County  v.  Brady,  118 
Iowa  4S2. 

8.   Palmer  v.  Riddle,  197  111.  45. 

645.  1.  Effect  of  Mere  Intention  to  Remove. 
—  •  Palmer  Oil,  etc.,  Co.  v.  Parish,  (j\  Kan.  311  ; 
National  Bank  of  Commerce  v.  Chamberlain, 
(Neb.  1904)  100  N.  W.  Rep.  943  ;  Powers  v. 
Palmer,  36  Tex.  Civ.  App.  212. 

2.  Removing  to  Other  Lands  Owned  by  the  Hus- 
band and  continuing  the  use  of  the  old  home- 
stead as  a  farm,  where  the  two  tracts  do  not 
exceed  the  statutory  limit,  will  not  constitute 
such  abandonment  as  to  estop  the  claim  of 
homestead.  Livingston  v.  Davis,  24  Tex.  Civ. 
App.  497. 

3.  Effect  of  Mere  Intention  to  Remove  from 
State.  —  Lee  v.  Hughes,  77  S.  W.  Rep.  386,  25 
Ky.  L.  Rep.  1201. 

4.  Community  Property  —  Conveyance  to  Chil- 
dren. —  Under  statute  in  Washington  the  sur- 
viving husband  takes  the  homestead  in  commu- 
nity property  freed  from  the  debts  of  the  wife, 
and  his  conveyance  of  it  to  his  children  does 
not  amount  to  abandonment  so  as  to  subject  it 
to  such  df.bts.    Matter  of  Feas,  30  Wash.  51. 

5.  Intention  a  Question  of  Fact.  —  Macavenny 
n.  Ralnh,  107  111.  App.  542;  Gardner  v.  Gardner, 
123  Mich.  (173:  New  Madrid  Banking  Co.  v. 
Brown,  Mo.  32  :  Mathewson  v.  Kilburn.  183 
Mo.  1 70;  Flynn  v.  Riley,  60  Neb.  491  :  Coile  v. 
Hudgins,  109  Tenn.  217;  Alexander  v.  Lovitt, 
(Tex.  Civ.  Apn.  1000)  56  S.  W.  Rep.  685; 
Zcttlemnver  v.  Mcnrs.  36  Tex.  Civ.  App.  27. 

6.  Sufficiency  of  Evidence  of  Intention,  —  Gal- 
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010.    Sec  note  I. 

e.  Hi  RDEN  of  Proof  to  Show  Intention.  — See  notes  2,  3. 
/.  Evidence  of  Intention  to  Abandon.  —  See  notes  4,  5. 

Removal  Without  Acquiring  New  Home.  —  See  notes  6,  J. 
017.     Removal  and  Acquisition  of  New  Home.  —  See  notes  3,  4,  5- 

Removal  to  Another  State.  —  See  note  7. 
O 48.     Voting  at  Place  of  New  Residence.  —  See  notes  I,  2. 

Duration  of  Absence.  —  See  note  4. 
019.    See  note  1. 

Declarations  of  Owner.  —  See  notes  3,  6. 
Removal  and  Subsequent  Conveyance.  —  See  note  8. 
050.     Offering  Homestead  for  Sale.  —  See  note  I . 

Use  of  Premises  for  Other  than  Homestead  Purposes.  —  See  notes  2,  4,  6. 


loway  v.  Rowlett,  74  S.  W.  Rep.  260,  24  Ky.  L. 
Rep.  2503,  quoting  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  645. 

There  is  a  strong  presumption  against  aban- 
donment.   Walt  v.  Walt,  113  Tenn.  189. 

64.».  8.  Galloway  v.  Rowlett,  74  S.  W.  Rep. 
260,  24  Ky.  L.  Rep.  2503,  quoting  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  645. 

6-10.    1.   O'Brien  v.  Woeltz,  94  Tex.  148. 

2.  Burden  of  Proof  to  Show  Abandonment.  — 
Union  Stock  Yards  Nat.  Bank  v.  Smout,  62 
Neb.  227  ;  Greenwood  First  Nat.  Bank  v.  Reece, 
64  Neb.  292;  McCord,  etc.,  Co.  v.  Tessier,  (Neb. 
1 90 1 )  96  N.  W.  Rep.  342. 

3.  Burden  of  Proof  to  Show  Chara-'er  of  Re- 
moval. — ■  Blumer  v.  Albright,  64  Neb.  249. 

4.  Testimony  of  Claimant  as  to  l!iie:»wo  .  .ad- 
missible.—  Alexander  v.  Lovitt,  (Tex.  Civ.  App. 
1900)  56  S.  W.  Rep.  685. 

It  was  held  incompetent  for  the  claimant  to 
testify  that  he  reserved  a  portion  of  the  prem- 
ises "  to  live  in,"  when  making  a  lease  for  a 
term  of  years,  and  removing  from  the  premises. 
Bland  v.  Putman,  132  Ala.  613. 

Claimant's  Testimony  May  Be  Sufficient.  — 
Meyer  Bros.  Drug  Co.  v.  Bybee,  179  Mo.  354. 

5.  Kramer  v.  Lamb,  84  Minn.  468;  Flynn  v. 
Riley,  60  Neb.  491  ;  McCord,  etc.,  Co.  v.  Tessier, 
(Neb.  1901)  96  N.  W.  Rep.  342. 

6.  Acquiring  New  Home  —  Necessary  to  Aban- 
donment. —  See  Omaha  Brewing  Assoc.  v. 
Zeller,  (Neb.  1903)  93  N.  W.  Rep.  762. 

7.  Same  —  Not  Necessary  to  Abandonment. — 
Galloway  v.  Rowlett,  74  S.  W.  Rep.  260,  24  Ky. 
L.  Rep.  2503,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  646,  and  quoting  all  of  the 
text  paragraph  ;  Beck  v.  Avindino,  29  Tex.  Civ. 
App.  500. 

617.  3.  Acquisition  of  New  Home  —  Abandon- 
ment Presumed.  —  Wapello  County  v.  Brady,  118 

Iowa  482. 

4.  Same  —  Presumption  of  Abandonment  Not 
Conclusive.  —  Wapello  County  v.  Brady.  118 
Iowa  482;  Meyer  Bros.  Drug  Co.  v.  Bybee,  179 
Mo.  334. 

The  Acquisition  of  Other  Land  with  the  intent 
to  make  it  a  homestead  will  not  constitute 
abandonment.  Powers  v.  Palmer,  36  Tex.  Civ. 
App.  212. 

5.  Acquisition  of  New  Homestead  Works  Aban- 
donment —  United  States.  —  In  re  Buckingham, 
102  Fed.  Rep.  972;  In  r?  Johnson,  118  Fed. 
Rep.  312. 

Arkansas.  —  Wilmoth  v.  Gossett,  71  Ark.  594. 
Iowa. —  Sticklcy  v.  Widle.  122  Iowa  400. 


Michigan.  —  Smith  v.  Kidd,  123  Mich.  193. 
Mississippi.  —  Brantley  v.  Batson,  84  Miss. 
411. 

Missouri.  —  Rose  v.  Smith,  167  Mo.  81. 

Nebraska.  —  Flynn  v.  Rilsy,  60  Neb.  491. 

Texas.  —  Griffin  v.  McKinney,  25  Tex.  Civ. 
App.  432;  Moss  v.  Smith.  (Tex.  Civ.  App.  19021 
68  S.  W.  Rep.  533  ;  Beck  Avindino,  29  Tex. 
Civ.  App.  500. 

7.  Removal  to  Another  State  with  No  Intention 
to  Return  Constitutes  Abandonment.  —  Briscoe 
v.  Vaughn,  103  Tenn.  308,  Hamby  v.  Lane,  17 
Tenn.  698,  89  Am.  St.  Rep.  967  ;  Coile  v.  Hud- 
gins,  109  Tenn.  217;  Leslie  v.  Elliott,  26  Tex. 
Civ.  App.  578. 

648.  1.  Effect  of  Voting  at  Place  of  N*w 
Residence.  —  Porters.  Harrison,  124  Ma.  206: 
Smith  v.  Kuid,  12?  Mich.  193;  Kramers.  Lamb, 
84  M  inn.  ji68  ;  Flynn  v.  Riley,  60  Neb.  401  ; 
Omaha  Brewing  Assoc.  v.  Zeller.  (Neb.  19^31 
93  N.  W.  Rep.  762  :  McCord,  etc.,  Co.  v.  Tes- 
sier, (Neb.  1901)  06  N.  W.  Rrp.  342. 

2.  Myers  v.  Elliott,  101  111.  App.  86;  Rand 
Lumber  Co.  v.  Atkins,  116  Iowa  242;  Zettle- 
moyer  v.  Meai's,  36  Tex.  Civ.  App.  27  ;  Mirne- 
sota  Stoneware  Co  v.  McCrossen,  no  Wis.  316, 
84  Am.  St.  Rep.  927 

4.  Long  Absence  Not  Conclusive  Proof  of  Aban- 
donment.—  Omaha  Brewing  Assoc.  v.  Zeller, 
(Nek  1903)  93  N.  W.  Rep.  762;  Alexander  v. 
Lovitt,  (Tex.  Civ.  App.  1900)  56  S.  W.  Rep.  685. 

649.  1.  Kramer  v.  Lamb,  84  Minn.  468. 

3.  Galloway  v.  Rowlett,  74  S.  W.  Rep.  260, 
24  Ky.  L.  Rep.  2503,  c'ting  15  Am.  axd  Eng. 
Encyc.  of  Law  (2d  ed.)  649,  and  quoting  the 
entire  text  paragraph. 

6.  Bealey  v.  Blake.  153  Mo.  657;  Levingston 
v.  Davis,  24  Tex.  Civ.  App  497  ;  Powers  v. 
Palmer  36  Tex.  Civ.  App.  212. 

8.  Effect  of  Removal  and  Subsequent  Convey- 
ance —  Ex  p.  Goldsmith,  6»  S.  Car.  538. 

650.  1.  Offering  to  Sell  Homest?ad  Not 
Abandonment. —  In  re  Carmichael,  i"8  Fed.  Rep. 
789;  Myers  v.  Elliott.  101  III.  A;,p.  86;  Wapello 
County-'  Brady.  118  Iowa  482:  National  Bank 
of  Commerce  v.  Chamberlain,  CNeb.  1904 1  100 
N.  W.  Rep.  943- 

2.  Use  of  Business  Homestead  for  Other  than 
Business  Purposes  -  Freeman  v.  Cates,  22  Tex. 
Civ.  App.  623. 

4.  Inconsistent  Uie  of  Part  of  Homestead.  — 
Torres  v.  Cuneo,  (Tex.  Civ.  App.  1899)  53  S. 
W  Rep.  828  ;  O'Brien  v.  Woeltz,  94  Tex.  148. 

6.  Leasing  Part  of  Premises  —  Freeman  v. 
Cates,  22  Tex.  Civ.  App.  623. 
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Leasing  Premises.  —  See  note  I. 

See  note  i . 

Acceptance  of  Lease  of  Premises.  —  See  notes  4,  5»  6. 

By  Sale  or  Conveyance  —  In  General.  —  See  note  7. 

Conveyances  Operating  as  Such.  —  See  note  I. 

Conveyance  by  Husband  to  Wife.  —  See  note  2. 

Conveyance  as  Security  for  Debt.  —  See  note  I. 

Conveyance  Absolute  in  Form.  —  See  note  2. 

Conveyance  in  Fraud  of  Creditors  —  General  Rule.  —  See  note  4. 

See  note  1. 

The  Reason  of  the  Rule.  —  See  note  2. 
Right  of  Homesteader  as  Against  Creditor.  —  See  note  3- 
Contrary  Doctrine.  —  See  note  2. 


651. 
653. 


653. 
854. 
655. 


656. 


657. 

651.  1.  Temporary  Leasing  of  Part  of  Premises 
Not  Abandonment.  —  In  re  Pope,  98  Fed.  Rep. 
722;  Alexander  v.  Lovitt,  (Tex.  Civ.  App.  1900) 
56  S.  W.  Rep.  685  ;  Warren  v.  Kohr,  26  Tex. 
Civ.  App.  331. 

But  renting  is  a  circumstance  tending  to 
show  abandonment.  Wapello  County  v.  Brady, 
1 18  Iowa  482. 

652.  1.  Leasing  with  No  Intention  of  Again 
Occupying  Homestead  Constitutes  Abandonment. 

—  bland  v.  Putman,  132  Ala.  613;  Clausen  v. 
Sanders,  109  La.  996;  Torres  v.  Cuneo,  (Tex. 
Civ.  App.  1899)  53  S.  W.  Rep.  828. 

4.  Lease  from  Holder  of  Unforeclosed  Mortgage. 

—  Accepting  a  lease  from  one  holding  an  un- 
foreclosed mortgage  is  not  an  abandonment  of 
the  homestead.    Burton  v.  Look,  162  Mo.  502. 

5.  See  Duffield  v.  Dosh,  124  Iowa  286,  where 
it  was  held  that  acceptance  of  a  lease  from  a 
grantee  under  an  invalid  conveyance  did  not 
constitute  abandonment. 

6.  Where  the  heirs  paid  rent  to  the  widow, 
in  ignorance  of  their  right  to  partition,  it  was 
held  not  to  divest  them  of  their  right  to  a  home- 
stead in  the  lands  partitioned  to  them  subse- 
quently. Locssin  v.  Washington,  23  Tex.  Civ. 
App.  515- 

7.  Sale  or  Mortgage  Does  Not  Render  Home- 
stead Subject  to  Debts. —  Swift  v.  Kortrecht,  112 
Fed.  Rep.  709,  50  C.  C.  A.  429  ;  Farmers'  Sav-., 
etc.,  Assoc.  v.  Berger,  70  Ark.  613,  69  S.  W. 
Rep.  57;  Worley  v.  Hicks,  161  Mo.  340;  Bris- 
coe v.  Vaughn,  103  Tenn.  308;  Coile  v.  Hud- 
gins,  109  Tenn.  217.  See  also  R.  E.  Bell  Hard- 
ware Co.  v.  Riddle,  31  Tex.  Civ.  App.  411. 

Contrary  Doctrine  —  Conveyance  Operating  as 
Abandonment.  —  An  unconditional  sale  and  con- 
veyance of  the  property  amounts  to  an  abandon- 
ment.   Clay  v.  Wallace,  116  Ky.  599. 

65?.  1.  Alienee  Takes  Land  Free  from  Claims 
of  Other  Creditors  of  Grantor.  —  In  re  Nye, 
(C.  C.  A.)  133  Fed.  Rep.  33;  Jasper  County  v. 
Sparham,  125  Iowa  464. 

651.  2.  Conveyance  by  Husband  to  Wife  Not 
Abandonment.  —  Berry  v.  Meir,  70  Ark.  120; 
Burkhardt  v.  Walker,  132  Mich.  93,  102  Am.  St. 
Rep.  386,  9  Detroit  Leg.  N.  525. 

655.    1.  Conveyance  as  Security  with  Release. 

—  In  re  Buckingham,  102  Fed.  Rep.  972;  Swift 
v.  Kortrecht,  112  Fed.  Rep.  709,  50  C.  C.  A. 
429:  In  re  Nye,  (C.  C.  A.)  133  Fed.  Rep.  33; 
Berry  v.  Meir,  70  Ark.  129:  Worley  v.  Hicks. 
161  Mo.  340;  Burton  v.  Look,  162  Mo.  502; 
Vincent  v.  Vineyard,  24  Mont.  207,  81  Am.  St. 
Rep.  423- 


2.  Conveyance  Absolute  in  Form.  —  Swift  v. 

Kortrecht,  J12  Fed.  Rep.  709,  50  C.  C.  A.  429. 

4.  United  States.  —  In  re  Stone,  116  Fed. 
Rep.  35- 

Arkansas.  —  Wilks  v.  Vaughan,  73  Ark.  174. 

Iowa.  —  Clearfield  Bank  v.  Olin,  112  Iowa  476. 

Kentucky.  —  Davis  v.  H.  Feltman  Co.,  112 
Ky.  293,  99  Am.  St.  Rep.  289. 

Minnesota.  —  Keith  v.  Albrecht,  89  Minn. 
247,  99  Am.  St.  Rep.  566. 

Nebraska.  —  Greenwood  First  Nat.  Bank  v. 
Reece,  64  Neb.  292. 

Tennessee.  —  Hamby  v.  Lane,  107  Tenn.  698, 
89  Am.  St.  Rep.  967. 

As  Between  Creditor  and  Grantee.  —  Where 
the  conveyance  covered  property  out  of  which 
the  homestead  might  have  been  claimed,  but  no 
claim  had  ever  been  made,  it  was  held  that  a 
judgment  lien  covered  the  whole  property  as 
against  the  fraudulent  grantee.  Joyce  v.  Perry, 
1  1 1  Iowa  567. 

656.  1.  Fraudulent  Conveyance  No  Forfeiture. 
—  In  re  Buckingham,  102  Fed.  Rep.  972:  In  re 
Tolktt,  106  Fed.  Rep.  866,  46  C.  C.  A.  11; 
Dulion  v.  Harkness,  80  Miss.  8,  92  Am.  St. 
Rep.  563  ;  Greenwood  First  Nat.  Batik  v.  Reece, 
64  Neb.  292;  McNair  v.  Moore,  64  S.  Car.  82; 
Oppenheini  v.  Myers.  99  Va.  582. 

A  Simulated  Conveyance,  made  with  a  view  to 
protect  the  homestead  from  creditors  after 
abandonment,  is  void.  Brown  v.  Moore,  (Tex. 
Civ.  App.  1 90 1)  64  S.  W.  Rep.  781. 

2.  Daugherty  v.  Bogy,  104  Fed.  Rep.  938,  44 
C.  C.  A.  266;  Thompson  v.  McConnell,  107  Fed. 
Kep.  33,  46  C.  C.  A.  124;  In  re  Carmichael,  108 
Fed.  Rep.  789  ;  McAndrew  v.  Hollingsworth,  72 
Ark.  446;  Davis  v.  H.  Feltman  Co.,  112  Ky.  293, 
99  Am.  St.  Rep.  289;  Kuhn  v.  Kuhn,  6g  S.  W. 
Rep.  1077,  24  Ky.  L.  Rep.  787;  Roark  v.  Bach, 
116  Ky.  457;  Moore  v.  Wilkcrson,  169  Mo. 
334;  Stam  v.  Smith,  183  Mo.  464;  Drake  v. 
Davidson,  28  Tex.  Civ.  App.  184;  Heidclbach 
v.  Carter  34  Tex.  Civ.  App.  579. 

3.  Right  as  Against  Creditor. —  Huntington 
Bank  v.  Bowers,  58  S.  W.  Rep.  418,  22  Ky.  I.. 
Rep.  497;  Broyles  v.  Cox,  153  Mo.  242,  77  Am. 
St.  Rep.  714. 

657.  2.  Held  a  Forfeiture.  —  McNally  v. 
White,  154  Ind.  163. 

Where  the  owner  conveys  the  homestead  in 
fraud  of  creditors,  but  obtains  a  reconveyance 
before  being  adjudged  a  bankrupt,  he  may 
c!r<:m  the  homestead  as  exempt.  In  re  Thomp- 
son. 115  Fed.  Rep.  924  (construing  the  Georgia 
statute) . 
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o,»7.       Power  of  Husband  and  Wife  Respectively  to  Abandon 

HOMESTEAD   -  Power  of  Husband.  —  See  notes  6,  7. 

i»>~$s.    See  note  1. 

Desertion  of  Wife  by  Husband.     -  See  note  4. 
<»»•!).     5.  Estoppel  —  Mere  Acts  or  Declarations.  —  See  note  7» 
OOO.     By  Covenant.  —  See  notes  I,  2. 

As  Against  Parties  Misled  by  Acts  of  Abandonment.  —  See  note  4° 

Change  of  Selection  After  Charging  Other  Lands.  —  See  note  5- 
061.     Change  of  Selection  After  Representations  Inducing  Dealings.  —  See  note  2. 

Void  Conveyance.  —  See  note  3. 

Conveyance  by  Husband  Without  Joinder  of  Wife.  —  See  notes  4,  5- 
66*.     Fraudulent  Conveyance.  —  See  note  3. 


657.  6.  Husband's  Right  to  Abandon  Homestead. 

—  Freiermuth  v.  Sieigleman,  130  Cal.392, 80  Am. 
St.  Rep.  138;  Gardner  v.  Gardner,  123  Mich. 
673;  Blumer  v.  Albright,  64  Neb.  249;  National 
Bank  of  Commerce  v.  Chamberlain,  (Neb.  1904) 
100  N.  W.  Rep.  943  ;  Affleck  v.  Wangermann,  93 
Tex.  351,  reversing  (Tex.  Civ.  App.  1899)  54 
S.  W.  Rep.  255  ;  Arnold  v.  Macdonald,  22  Tex. 
Civ.  App.  487 ;  Williams  v.  Galveston,  (Tex. 
Civ.  App.  1900)  58  S.  W.  Rep.  551.  See  also 
Way  v.  Scott,  118  Iowa  197. 

7.  Farmers'  Bldg.,  etc.,  Assoc.  v.  Jones,  68 
Ark.  76,  82  Am.  St.  Rep.  280 ;  Wilmoth  v.  Gos- 
sett,  71  Ark.  594;  Kramer  v.  Lamb,  84  Minn. 
468;  Hunter  v.  Kelley,  (Tex.  Civ.  App.  1901) 
60  S.  W.  Rep.  890  ;  Mass  v.  Bromberg,  28  Tex. 
Civ.  App.  145  ;  Gleed  v.  Pickett,  29  Tex.  Civ. 
App.  1 01  ;  Anderson  v.  Carter,  29  Tex.  Civ. 
App.  240;  Beranek  v.  Beranek,  113  Wis.  272. 

But  he  must  act  in  good  faith.  St.  Louis 
Brewing  Assoc.  v.  Walker,  23  Tex.  Civ.  App.  6. 

The  designation  of  the  homestead  by  the  hus- 
band is  binding  on  the  wife,  where  there  is  no 
evidence  of  fraud  on  his  part.  Brin  v.  Ander- 
son, 25  Tex.  Civ.  App.  323 ;  Evans  v.  Daniel, 
25  Tex.  Civ.  App.  362. 

Where  the  husband  owns  a  city  block  of 
twelve  lots  and  improves  one  on  which  he  re- 
sides with  his  family  as  a  homestead,  he  has 
authority  to  abandon  another  of  the  lots  and 
make  valid  conveyance  without  the  joinder  of  his 
wife.    Drew  v.  Wooten,  27  Tex.  Civ.  App.  456. 

♦>5^.  1.  Voluntary  Removal  of  Wife  with 
Husband.  —  Kramer  v.  Lamb,  84  Minn.  468 ; 
Helgebye  v.  Dammen,  13  N.  Dak.  167. 

4.  Desertion  by  Husband,  Family  Continuing  to 
Occupy  Homestead.  —  National  Bank  of  Com- 
merce v.  Chamberlain,  (Neb.  1904)  100  N.  W. 
Rep.  943. 

<»•>!).  7.  Mere  Acts  or  Declarations.  —  Berry 
v.  Meir,  70  Ark.  129;  Tapley  v.  Ogle,  162  Mo. 
190;  Meyer  Bros.  Drug  Co.  v.  Bybee,  179  Mo. 
354:  Van  Doren  v.  Weideman.  (Neb.  1903)  94 
N.  W.  Rep.  124;  Hennessy  v.  Savings,  etc.,  Co., 
22  Tex.  Civ.  App.  591  ;  Texas  Land,  etc.,  Co.  v. 
Cooper.  (Tex.  Civ.  App.  1901)  67  S.  W.  Rep. 
173;  Lybrand  v.  Fuller,  30  Tex.  Civ.  App.  116; 
Letzerich  v.  Lidiak,  (Tex.  Civ.  App.  1902)  70 
S.  W.  Rep.  773  ;  Temple  v.  Watkins  Land  Co., 
(Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  1188.  See 
also  688.  5. 

Where  the  owner  permitted  the  construction 
of  a  railroad  across  his  homestead  under  a  deed 
invalid  because  not  executed  in  accordance  with 
the  homestead  laws,  he  was  held  to  be  estonped 
from  recovering  the  land  in  ejectment.  Hen- 


drix  v.  Southern  R.  Co.,  130  Ala.  205,  89  Am. 
St.  Rep.  27.  See  also  Phillips  v.  Texas  Loan 
Co.,  26  Tex.  Civ.  App.  505. 

<»60.  1.  See  Butler  v.  Carter,  (Tex.  Civ. 
App.  1900)  58  S.  W.  Rep.  632. 

2.  Slappy  v.  Manners,  137  Ala.  199. 

4.  Persons  Misled  by  Abandonment.  —  Farmers' 
Bldg.,  etc.,  Assoc.  v.  Jones,  68  Ark.  76,  82  Am. 
St.  Rep.  280  ;  Hunter  v.  Kelley,  (Tex.  Civ.  App. 

1 90 1)  60  S.  W.  Rep.  890;  Leslie  v.  Elliott,  26 
Tex.  Civ.  App.  578 ;  Davidson  v.  Jefferson, 
(Tex.  Civ.  App.  1902)  68  S.  VV.  Rep.  822; 
Thompson  Sav.  Bank  v.  Gregory,  36  Tex.  Civ. 
App.  578. 

Where  a  mortgagor  resided  on  other  land 
than  that  mortgaged,  and  swore  the  mortgaged 
land  was  not  his  homestead,  he  was  estopped  to 
claim  homestead,  even  though  his  wife  did  not 
acknowledge  the  mortgage.  Farmers'  Bldg., 
etc.,  Assoc.  v.  Jones,  68  Ark.  76,  82  Am.  St. 
Rep.  280. 

5.  Change  of  Selection  After  Charging  Other 
Lands.  —  Silverman  v.  Landrum,  (Tex.  Civ. 
App.  1900)  56  S.  W.  Rep.  107;  Thompson  Sav. 
Bank  v.  Gregory,  (Tex.  Civ.  App.  1900)  59  S. 
W.  Rep.  622;  Parrish  v.  Hawes,  95  Tex.  185; 
Thompson  Sav.  Bank  v.  Gregory,  36  Tex.  Civ. 
App.  578. 

Where  the  husband  made  a  general  assign- 
ment for  the  benefit  of  his  creditors,  reserving 
his  homestead,  he  and  his  wife  were  held  es- 
topped to  change  the  homestead.  Osman  v. 
Wisted,  78  Minn.  295. 

<»61.  2.  Change  of  Selection  After  Representa- 
tions Inducing  Dealings.  —  American  Freehold 
Land  Mortg.  Co.  v.  Dulack,   (Tex.  Civ.  App. 

1902)  67  S.  W.  Rep.  172;  Gleed  v.  Pickett.  29 
Tex.  Civ.  App.  10 1  ;  Anderson  v.  Brin,  (Tex. 
Civ.  App.  1903)  73  S.  W.  Rep.  838;  Thompson 
Sav.  Bank  v.  Gregory,  36  Tex.  Civ.  App.  578. 

3.  Void  Conveyance  by  Wife.  —  Freiermuth  v. 
Steigleman,  130  Cal.  392,  80  Am.  St.  Rep.  138; 
Ach  v.  Milam,  118  Ga.  105. 

4.  Conveyance  Without  Joinder  of  Wife.  — 
Collins  v.  Bounds,  82  Miss.  447:  Colonial,  etc., 
Mortg.  Co.  v.  Thetford,  27  Tex.  Civ.  App.  152. 

Such  a  deed  may  become  effectual  to  convey 
title  after  the  death  of  the  wife  by  being  recog- 
nized and  adopted  by  the  husband,  or  he  may 
estop  himself  by  his  acts  and  conduct  from 
claiming  that  such  deed  does  not  convey  title. 
Adams  v.  Gilbert,  67  Kan.  273,  100  Am.  St. 
Rep.  456. 

5.  Subsequent  Ratification  — Mattingly  v. 
Ha?e1.  78  S.  W.  Rep.  178.  25  Ky.  L.  Rep.  1483. 

C>{>'2.    3.   Fraudulent    Conveyance.  —  Rosen- 
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6G'S5.     Matter  of  Record  — -  Res  Judicata.  —  See  note  5. 

66 A.  XII.  Sales,  Conveyances,  and  Incumbrances —1.  Eight  to  Alienate 
or  Encumber  Homesteads  —  a.  Rule  Stated.  —  See  notes  i,  3,  4. 

664.  b.  Sale  under  Foreclosure  of  Mortgage  or  Deed  of  Trust 
Not  Frohibited  "  Forced  Sale."  —  See  notes  1,  2. 

c.  Alienation  or  Incumbrance  Not  Fraud  upon  Creditors. 
—  See  note  4. 


baum  v.  Davis,  106  Tenn.  51.  See  also  Wilks 
v.  Vaughan,  73  Ark.  174;  Kettleschlager  v.  Fer- 
rick,  12  S.  Dak.  455,  76  Am.  St.  Rep.  623.  But 
see  Babineau  v.  Guilbeau,  52  La.  Ann.  992. 

The  Husband  Also  May  Claim  the  homestead 
exemption  alter  his  conveyance  to  the  wife  has 
been  annulled  as  a  fraud  upon  his  creditors. 
Dulion  v.  Harkncss,  80  Miss.  8,  92  Am.  St. 
Rep.  563. 

If  the  Fraudulent  Intent  Be  Shared  by  the  Hus- 
band and  Wife  it  will  not  estop  either  to  claim 
the  homestead,,  "but  only  operate  as  against  the 
remainder  cr  reversionary  interest  of  the  hus- 
band." Hamby  v.  Lane,  107  Tenn.  698,  89  Am. 
St.  Rep.  967. 

6(i'2.  5.  Matter  of  Record.  —  Willingham 
v.  Slade,  112  Ga.  418;  Merki  v.  Merki,  212  111. 
121. 

Illustrations  —  Failure  to  Claim  in  Fore- 
closure. —  Where  the  husband  mortgaged  the 
homestead  and  foreclosure  was  instituted 
against  him  alone,  lis  pendens  being  filed,  it 
was  held  that  the  wife  could  not  claim  home- 
stead after  decree  of  sale.  McNamara  v.  Oak- 
land Bhlg.,  etc..  Assoc.,  132  Cal.  247. 

Lien  of  Decree  for  Alimony.  —  Where  the 
wife  was  granted  a  decree  of  divorce  and  the 
use  of  the  homestead  for  two  years,  and  noth- 
ing was  said  as  to  homestead  rights  in  the 
proceedings  or  decree,  it  was  an  adjudication 
of  the  homestead  rights  of  the  wife.  Barkman 
v.  Barkman,  209  111.  269. 

Reviving  Judgment.  —  A  failure  to  set  up  the 
claim  for  homestead  in  a  proceeding  to  revive 
a  judgment  not  a  lien  thereon  will  not  operate 
to  estop  the  owner  from  subsequently  claiming 
it.    Burton  t1.  Look,  162  Mo.  502. 

66!i.  1.  Homestead  May  Be  Alienated.  — 
McAndrew  "'.  Hollingsworth,  72  Ark.  446; 
Stephens  v.  Leonard.  122  Mich.  125;  Moore  V. 
Wilkerson,  169  Mo.  334;  Gladney  v.  Sydnor, 
172  Mo.  318,  95  Am.  St.  Rep.  517;  Osborne  v. 
Evans,  185  Mo.  509;  Genell  v.  Hirons,  70  Ohio 
St.  309;  Wilson  f.  Lewis,  36  Tex.  Civ.  App. 
371.  See  also  Codville  v.  Pearce,  1 3  Manitoba  468. 

Homestead  May  Be  Exchanged.  —  Grimes  v. 
Luster,  73  Ark.  266. 

3.  Homestead  May  Be  Encumbered.  —  Elstroth 
v.  Young,  83  Mo.  App.  253  ;  Genell  V.  Hirons, 
70  Ohio  St.  309  ;  McLean  v.  Lerch,  105  Tenn.  693. 

4.  Homestead  May  Be  Given  Away.  —  Genell 
v.  Hirons.  70  Ohio  St.  309. 

661.  1.  Sale  under  Foreclosure  of  Mortgage 
or  Deed  of  Tru3t  Not  Prohibited  "  Forced  Sale."  — 
Rose  v.  Smith,  167  Mo.  81  ;  Karcher  v.  Gans, 
13  S.  Dnk.  383,  79  Am.  St.  Rep.  893,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  664. 

2.  Term  "Forced  Sale"  Restricted  to  Sales  In- 
volving No  Assent  by  Contract.  —  Karcher  v. 
Gans,  13  S.  Dale.  383.  79  Am.  St.  Rep.  893  (to 
the  same  effect  as  Peterson  v.  Hornblower,  33 
Cal.  266,  set  out  in  the  original  note). 


4.  Alienation  or  Incumbrance  of  Homestead  Not 
Fraudulent  as  Against  General  Creditors  —  U n  ited 
States.  —  Daugherty  v.  Bogy,  104  Fed.  Rep. 
938,  44  C.  C  A.  266;  re  Tollett,  106  Fed. 
Rep.  866,  46  C.  C.  A.  11;  Thompson  v.  Mc- 
Connell,  107  Fed.  Rep.  33,  46  C.  C.  A.  124; 
In  re  Carmichael,  108  Fed.  Rep.  789. 

Alabama.  —  Talladega  First  Nat.  Bank  v. 
Browne,  128  Ala.  557,  86  Am.  St.  Rep.  156; 
Steiner  v.  Berney,  130  Ala.  289. 

Arkansas.  —  McAndrew  v.  Hollingsworth,  72 
Ark.  446;  Wilks  v.  Vaughan.  73  Ark.  174. 

Indiana. — ■  McNally  v.  White,  154  Ind.  163, 
rehearing  denied  154  Ind.  174;  Hedrick  v.  Hall, 
155  Ind.  371. 

Iotva.  — Joyce  v.  Perry,  11 1  Iowa  567  ;  Clear- 
field Bank  v.  Olin,  112  Iowa  476;  Hubblefield 
v.  Gadd,  112  Iowa  681;  Richards  v.  Orr,  118 
Iowa  724. 

Kentucky.  —  Curtis  v.  Helton,  109  Ky.  493, 
95  Am.  St.  Rep.  388 ;  Suter  v.  Quarles.  58  S. 
W.  Rep.  990,  22  Ky.  L.  Rep.  1080;  Morrow  v. 
Bailey,  109  Ky.  359,  95  Am.  St.  Rep.  382;  Kuhn 
v  Kuhn,  6q  S.  W.  Rep.  1077,  24  Ky.  L.  Rep. 
787:  Roark  v.  Bach,  116  Ky.  457. 

Mich  igan.  —  Cleland  v.  Clark,  123  Mich.  179  » 
Eagle  v.  Smylie,  126  Mich.  615  ;  Michigan  Trust 
Co.  v.  Comstock,  130  Mich.  572,  9  Detroit  Leg. 
N.  149  ;  Palmer  v.  Bray,  136  Mich.  85,  10  De- 
troit Leg.  N.  974. 

Minnesota. — -Keith  v.  Albrecht,  89  Minn. 
247,  99  Am.  St.  Rep.  566. 

Missouri.  —  Chance  v.  Jennings,  159  Mo. 
544;  Rose  v.  Smith,  167  Mo.  81:  Moore  v. 
Wilkerson,  169  Mo.  334;  Balz  v.  Nelson.  171 
Mo.  682;  Stani  v.  Smith,  183  Mo.  464;  Osborne 
v.  Evans,  185  Mo.  509. 

Nebraska. —  Plummer  v.  Rohman.  61  Neb. 
61,  modified  62  Neb.  145  ;  Smith  v.  Neufeld,  6t 
Neb.  699  ;  Jayne  v.  Hymer,  66  Neb.  785  ;  Scheel 
v.  Lackner,  (Neb.  1903)  93  N.  W.  Rep.  741  ; 
Brown  v.  Campbell,  (Neb.  1903)  93  N.  W.  Rep. 
1007;  Van  Doren  v.  Weideman,  (Neb.  1903) 
94  N.  W.  Rep.  124;  Baxter  v.  Avery.  (Neb. 
1904)  98  N.  W.  Rep.  667;  National  Bank  of 
Commerce  v.  Chamberlain,  (Neb.  1904)  100 
N.  W.  Rep.  943. 

North  Dakota.  —  Foogman  -'.  Patterson.  9 
N.  Dak.  254  ;  Olson  v.  O'Connor,  9  N.  Dak.  504, 
81  Am.  St.  Rep.  595  ;  Dalrymple  v.  Security 
Imp.  Co.,  11  N.  Dak.  65. 

Ohio.  —  Genell  v.  Hirons.  70  Ohio  St.  309. 

Tennessee  —  Hamby  v.  Lane,  107  Tenn.  698, 
89  Am.  St.  Rep.  967. 

Texas.  —  Brown  v.  Moore.  (Tex.  Civ.  App. 
1901)  64  S.  W.  Rep.  781  :  Drake  v.  Davidson, 
?8  Tex.  Civ.  App.  184  :  Hcidelb.ich  7'.  Carter. 
34  Tex.  Civ.  App.  579. 

Conveyance  by  Husband  to  Wife.  —  Where  the 
purpose  of  the  conveyance  to  the  wife  is  to 
defraud  the  creditors,  and  the  debtor  subse- 
quently abandons  the  homestead  and  acquires 
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<»<».!.    See  note  i. 

The  Motive  of  the  Vendor  Is  Immaterial.  — ■  See  note  2. 

2.  Prohibition  of  Alienation  or  Incumbrance  by  Husband  Without 

Joinder  or  Consent  of  Wife  -  a.  RULE  STATED.  — See  note  4. 


another,  the  conveyance  will  be  annulled  and 
the  property  subjected  to  the  payment  of  the 
debts.  Kettleschlager  v.  Ferrick,  12  S.  Dak. 
.455,  76  Am.  St.  Rep.  623. 

tS05.  1.  Conveyance  Without  Consideration  — 
K'i'ttcd  States.  — In  re  Tollett,  106  Fed.  Rep. 
866,  46  C.  C.  A.  1 1  ;  Thompson  v.  McConnell, 
107  Fed.  Rep.  33,  46  C.  C.  A.  124;  In  re  Car- 
inichael,  108  Fed.  Rep.  789. 

California.  —  Matter  of  Fath,  132  Cal.  609. 

Iozva. —  State  Ins.  Co.  v.  Prestage,  116 
Iowa  466. 

Kentucky.  —  Huntington  Bank  v.  Bowers,  58 
S.  W.  Rep.  418,  22  Ky.  L.  Rep.  497;  Curtis  v. 
Helton.  109  Ky.  493,  95  Am.  St.  Rep.  388; 
Roark  v.  Bach,  116  Ky.  457. 

Michigan.  —  Eagle  v.  Smylie,  126  Mich. 
615. 

Missouri.  —  New  Madrid  Banking  Co.  v. 
Brown,  165  Mo.  32;  Osborne  v.  Evans,  185 
Mo.  509. 

Nebraska.  —  Jayne  v.  Hymer,  66  Neb.  785  ; 
Brown  v.  Campbell,  (Neb.  1903)  93  N.  W.  Rep. 
1007. 

Texas.  —  Drake  v.  Davidson,  28  Tex.  Civ. 
App.  184. 

2.  Motive  of  Vendor  Immaterial.  —  Daugherty 

-'.  Bogy,  104  Fed.  Rep.  938,  44  C.  C.  A.  266; 
In  re  Tollett,  106  Fed.  Rep.  866,  46  C.  C.  A. 
11  ;  Thompson  v.  McConnell,  107  Fed.  Rep.  33, 
46  C.  C.  A.  124;  McAndrew  v.  Hollingsworth, 
72  Ark.  446;  Richards  v.  Orr,  118  Iowa  724; 
Perry  v.  Cornelius,  63  S.  W.  Rep.  23,  23  Ky.  L. 
Rep.  425  ;  New  Madrid  Banking  Co.  v.  Brown, 
165  Mo.  32;  Rose  v.  Smith,  167  Mo.  81  ;  Moore 
v.  Wilkerson,  169  Mo.  334;  Brown  v.  Campbell, 
(Neb.  1903)  93  N.  W.  Rep.  1007. 

4.  Requirement  that  Wife  Shall  Join  in  or  Con- 
Bent  to  Alienation  or  Incumbrance  —  Alabama.  — 
Slappy  v.  Hanners,  137  Ala.  199. 

Arizona.  —  Edwards  v.  Simms,  (Ariz.  1903) 
71  Pac.  Rep.  902. 

Arkansas. — -Berry  v.  Meir,  70  Ark.  129; 
Park  v.  Park,  71  Ark.  283;  McAndrew  v.  Hol- 
lingsworth,  72  Ark.  446. 

California.  —  Pryal  7'.  Pryal,  (Cal.  1903)  71 
Pac.  Rep.  802. 

Idaho. —  Stowell  v.  Tucker,  7  Idaho  312. 

Illinois.  —  Stickel  v.  Crane,  189  111.  211; 
Shields  V.  Bush.  189  111.  534,  82  Am.  St.  Rep. 
474;  Strayer  v.  Dickerson,  205  111.  257:  Rober- 
son  v.  Tippie,  209  III.  38. 

Iorva. —  Sayers  v.  Childers,  112  Iowa  681: 
Pryne  v.  Pryne,  116  Iowa  82;  Way  v.  Scott, 
118  Iowa  197;  Stickley  v.  Widle,  122  Iowa  400; 
Alvis  v.  Alvis,  123  Iowa  546;  Duffield  v.  Dosh, 
124  Iowa  286. 

Michigan.  —  H.  Stern,  Jr.,  etc.,  Co.  v.  Wing, 
135  Mich.  331,  10  Detroit  Leg.  N.  804. 

Mississippi.  —  Gulf,  etc.,  R.  Co.  v.  Single- 
terry,  78  Miss.  772;  Johnson  v.  Hunt.  79  Miss. 
639;  Hubbard  v.  Sage  Land,  etc.,  Co..  81  Miss. 
616:  Collins  v.  Bounds,  fMiss.  1904)  36  So. 
Rep.  689. 

Missouri.  —  Newton  v.  Newton,  162  Mo.  173: 


Hosclton  v.  Hoselton,  166  Mo.  182;  Meyer 
Bros.  Drug  Co.  v.  Bybee,  179  Mo.  354. 

Nebraska.  —  Council  Bluffs  Sav.  Bank  v. 
Smith.  59  Neb.  90,  80  Am.  St.  Rep.  669;  Blumer 
v.  Albright.  64  Neb.  249;  Buettgenbach  v.  Ger- 
big,  (Neb.  1902)  90  N.  W.  Rep.  654;  Rawles  v. 
Reichenbach,  65  Neb.  29  ;  Van  Doren  v.  Weide- 
man,  (Neb.  1903)  94  N.  W.  Rep.  124;  Down- 
ing v.  Hartshorn,  (Neb.  1903)  95  N.  W.  Rep. 
801  ;  Norbury  v.  Harper,  (Neb.  1903)  97  N.  W. 
Rep.  438;  Teske  v.  Dittberner,  (Neb.  1903)  98 
N.  W.  Rep.  57,  modifying  65  Neb.  167. 

North  Carolina.  — Cawfield  v.  Owens,  130  N. 
Car.  641. 

Tennessee.  —  Mason  v.  Jackson,  (Tenn.  Ch. 
1900)  57  S.  W.  Rep.  217  ;  Coe  v.  Nelson,  (Tenn. 
Ch.  1900)  59  S.  W.  Rep.  170;  Couch  v.  Capitol 
Bldg.,  etc.,  Assoc.,  (Tenn.  Ch.  1899)  64  S.  W. 
Rep.  340 ;  Hainby  v.  Lane,  107  Tenn.  698,  89 
Am.  St.  Rep.  967. 

Texas.  —  St.  Louis  Brewing  Assoc.  v.  Walker, 
23  Tex.  Civ.  App.  6  ;  Hennessy  v.  Savings,  etc., 
Co.,  22  Tex.  Civ.  App.  591  ;  Morris  v.  Wells, 
27  Tex.  Civ.  App.  363  ;  Houston,  etc.,  R.  Co. 
v.  Cluck,  31  Tex.'Civ.  App.  211;  Penn  v.  Case, 
36  Tex.  Civ.  App.  4. 

Vermont.  —  Martin  v.  Harrington,  73  Vt.  193, 
87  Am.  St.  Rep.  704. 

Virginia.  —  Virginia-Tennessee  Coal,  etc.,  Co. 
v.  McClelland,  98  Va.  424. 

Wisconsin.  —  Cumps  v.  Kiyo,  104  Wis.  656; 
Beranek  v.  Beranek,  113  Wis.  272. 

Conveyance  Prior  to  Declaration  of  Homestead. 
— ■  In  Loewenthal  v.  Coonan,  135  Cal.  381,  87 
Am.  St.  Rep.  115,  it  was  held  that  a  conveyance 
or  mortgage  of  the  homestead  by  the  husband 
prior  to  the  declaration  of  homestead  was  valid 
against  the  wife. 

Mortgage  of  Community  Property.  —  Where  the 
husband  alone  mortgaged  the  homestead,  which 
was  community  property,  and  the  wife  subse- 
quently filed  a  claim  of  homestead  and  there- 
after died,  it  was  held  that  the  mortgage  was 
enforceable  against  the  property  without  mak- 
ing any  demand  against  the  wife's  estate.  Bay 
City  Bldg.,  etc.,  Assoc.  v.  Broad,  136  Cal. 
525- 

Necessity  for  Joinder  or  Consent  of  Husband  in 
Alienation  or  Incumbrance  of  Homestead  by  Wife. 

—  Hart  v.  Church,  126  Cal.  471,  77  Am.  St. 
Rep.  195  ;  Freiermuth  v.  Steigleman,  130  Cal. 
392,  80  Am.  St.  Rep.  138;  Lange  v.  Geiser,  138 
Cal.  682. 

Where  the  homestead  has  not  been  allotted, 
the  wife,  being  owner,  may  convey  without  the 
joinder  of  the  husband.  Ex  p.  Jeter,  64  S. 
Car.  405. 

The  Joinder  of  the  Wife  May  Be  In  Pais,  and 

need  not  be  in  writing.  Sullivan  v.  Wichita,  64 
Kan.  539. 

Where  the  Wife  Is  a  Minor  she  cannot  make 
a  valid  conveyance  of  the  homestead,  and 
though  she  may  join  the  husband  in  a  deed  it 
will  be  avoided  at  her  instance.  McBroom  v. 
Whitefield,  108  Tenn.  422. 
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668.  Existence  of  Wife  Must  Be  Shown.  —  See  note  I. 

b.  Reason  of  Rule.  —  See  note  2. 

c.  Nature  of  Wife's  Right.  —  See  note  3. 

d.  Constitutionality  of  Statutes.  —  See  note  4. 

e.  Applications  of  Rule  —  (1)  Homestead  Held  under  Equitable 
Title.  —  See  note  6. 

669.  (4)  Occupation  of  More  Land  than  Can  Be  Held  Exempt.  —  See 
note  3. 

(8)  Dedication  to  Public  Use.  —  See  note  7. 

(10)  Changing  Character  of  Lien,  Renewing,  Etc.  — See  note  9 
67©.    (11)  Contracts  to  Convey.  —  See  notes  1,  2. 
671.     Recovery  or  Purchase  Money.  —  See  note  2. 

Effect  of  Joinder  of  Wife  in  Contract  to  Convey.  —  See  note  3. 

When  Specific  Performance  May  Be  Enforced.  —  See  notes  4,  $,6. 

(13)  Acts  of  Husband  Sufficient  to  Create  Lien  by  Estoppel.  —  See 

note  8. 

(14)  Conveyance  by  Wife  of  Homestead  Previously  Conveyed  to  Her 
by  Husband.  —  See  note  9. 


668.    1.  Existence  of  Wife  Must  Be  Shown.  — 

Garretson  v.  White,  69  Ark.  603. 

2.  Reason  of  Rule.  —  Park  v.  Park,  71  Ark.  283. 

3.  Nature  of  Wife's  Right.  —  Freeman  v.  Free- 
man, in  Tenn.  151  ;  Cumps  v.  Kiyo,  104  Wis. 
656;  Beranek  v.  Beranek,  113  Wis.  272. 

"  The  rights  of  the  wife  in  the  homestead  are 
equal  to  those  of  her  husband."  Texas  Land, 
etc.,  Co.  v.  Cooper,  (Tex.  Civ.  App.  1901)  67 
S.  W.  Rep.  173. 

The  wife  has  a  distinct  interest  in  the  home- 
stead, whether  the  title  be  community  or  sepa- 
rate, which  she  may  assert  independent  of  and 
contrary  to  the  wishes  of  her  husband,  and  the 
conveyance  of  this  interest  at  the  instance  of 
the  husband  is  a  sufficient  consideration  to  sup- 
port a  conveyance  from  her  husband  to  her 
against  any  assault  of  his  creditors.  Drake  v. 
Davidson,  28  Tex.  Civ.  App.  184.  And  see  au- 
thorities cited  in  State  Bank  v.  Dougherty,  167 
Mo.  1,  90  Am.  St.  Rep.  422. 

4.  Statute  Held  to  Interfere  with  Vested  Rights. 

—  Gladney  v.  Sydnor,  172  Mo.  318.  95  Am.  St. 
Rep.  517;  Elliott  v.  Bristow,  185  Mo.  15. 

6.  Wife  Must  Consent  to  Transfer  of  Equitable 
Title.  —  DufTield  v.  Dosh,  124  Iowa  286. 

(Hffl.  3.  Occupation  of  More  Land  than  Can 
Be  Held  Exempt.  —  Edwards  v.  Simms,  (Ariz. 
1903)  7'  Pac.  Rep.  902. 

7.  Dedication  to  Public  Use. — The  wife  may 
be  estopped  by  her  conduct  to  attack  a  dedica- 
tion of  a  part  of  the  homestead  to  public  use. 
People  v.  Myring,  144  Cal.  351. 

9.  Changing  Character  of  Lien,  Renewing,  Etc. 

—  Investment  Securities  Co.  v.  Mnnwarren.  64 
Kan.  636,  overruling  Portsmouth  Sav.  Bank  v. 
Hardman,  62  Kan.  242,  84  Am.  St.  Rep.  381  ; 
Downing  v.  Hartshorn,  (Neb.  1903)  95  N.  W. 
Rep.  801  ;  Arnold  v.  Macdonald,  22  Tex.  Civ. 
App.  487;  San  Antonio  Real  Estate  Bldg.,  etc., 
Assoc.  v.  Stewart,  94  Tex.  441  ;  Cumps  v.  Kiyo, 
104  Wis.  656. 

The  husband,  by  making  payments  on  the 
mortgage,  may  prevent  the  bar  of  the  statute 
of  limitations  as  to  the  wife,  though  she  had 
no  knowledge  of  the  payments  being  made. 
Roberts  v.  Roberts.  10  N.  Dak.  531 

670.    1.  Contract  of  One  Spouse  Alone  to  Con 


vey  Homestead  Cannot  Be  Specifically  Enforced.  — 

Mcllen  v.  McMannis,  9  Idaho  418;  Buettgen- 
bach  v.  Gerbig,  (Neb.  1902)  00  N.  W.  Rep.  654; 
Watkins  v.  Youll,  (Neb.  1903)  96  N.  W.  Rep. 
1042;  Teske  v.  Dittberner.  (Neb.  1903)  98  N. 
W.  Rep.  57  ;  Miller  v.  Gray,  29  Tex.  Civ.  App. 
183. 

2.  Damages  Not  Recoverable  for  Nonperformance 
of  Such  Contract.  —  Meek  v.  Lange,  65  Neb.  786, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  670. 

671.  2.  Purchase  Money  Paid  May  Be  Re- 
covered Back  with  Interest  in  Michigan.  —  H. 

Stern,  Jr.,  etc.,  Co.  v.  Wing,  135  Mich.  331,  10 
Detroit  Leg.  N.  804. 

3.  Contract  to  Convey  Homestead  Cannot  Be 
Specifically  Enforced  Though  Wife  Joined  Therein. 

—  Lyon  v.  Hardin,  129  Ala.  643  ;  Fred  W-  Wolf 
Co.  v.  Galbraith,  35  Tex.  Civ.  App.  505. 

In  Iowa  it  was  held  that  an  oral  contract  to 
convey,  though  joined  in  by  the  wife  and  based 
on  a  valuable  consideration,  could  not  be  en- 
forced.   Alvis  v.  Alvis,  123  Iowa  546. 

In  Nebraska  where  the  contract  to  convey  was 
not  acknowledged  it  was  held  unenforceable 
either  against  vendor  or  veiidee.  Solt  v.  Ander- 
son, 63  Neb.  734,  67  Neb.  103. 

4.  Effect  of  Abandonment  of  Homestead  Before 
Contract  to  Convey  Is  Barred.  —  Ley  v.  Hahn,  36 
Tex.  Civ.  App.  208. 

5.  Death  of  Wife.  —  Pitman  v.  Mann,  CNeb. 
1904)  98  N.  W.  Rep.  821  ;  Ley  v.  Hahn,  36 
Tex.  Civ.  App.  208. 

6.  Homestead  Largely  Exceeding  in  Value  Au- 
thorized Exemption  —  Agreement  of  Purchaser  to 
Hold  Subject  to  Homestead  Bight.  —  In  Nebraska 
it  was  held  that  specific  performance  only  as 
to  the  excess  would  be  decreed.  Teske  v.  Ditt- 
berner, (Neb.  1903)  98  N.  W.  Rep.  57. 

8.  Estoppel  as  Against  Husband  Cannot  Affect 
Homestead.  — Andrews  v.  Kentucky  Citizens 
Bldg.,  etc.,  Assoc..  67  S.  W.  Rep.  826,  23  Ky. 
L.  Rep.  2418. 

9.  Joinder  of  Husband  Necessary  Though  He 
Had  Previously  Conveyed  Homestead  to  Wife  — 
Hart  v.  Church.  126  Cal.  471,  77  Am.  St.  Rep. 
'95 I  Pryal  v.  Pryal,  (Cal.  1903)  71  Pac.  Rep. 
802. 
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67ti.      5)  Marriage  Subsequent  to  Application  for  Loan.  —  See  note  1. 
(16)  Where  Wife  Is  Insane.  —  See  notes  2,  3,  4. 
Rule  Otherwise  in  Texas.  —  See  note  5. 

(171  Where  Wife  Is  Living  Apart  from  Husband.  — See  note  6. 
67J*.  /.  Exceptions  to  Rule  —  (2)  Incumbrance  for  Purchase  Money. 

See  note  6. 


674. 
675. 


676. 


note  7. 
677. 


See  note  2. 

(4)  Leasing.  — See  note  I. 

(5)  Grant  of  Right  of  Way  to  Railroad.  —  See  notes  3,  4. 

(7)  Prior  Incumbrances.  —  See  note  6. 

(8)  License  to  Remove  Minerals,  Etc.  —  See  note  7. 
See  note  1. 

(9)  Conveyance  to  Wife.  — See  notes  2,  3. 

(10)  Express  Reservation  of  Homestead  Right.  —  See  note  5. 

(11)  Land  Not  Allotted  as  Homestead.  —  See  note  6. 

(12)  Where  Declaration  of  Homestead  Has  Not  Been  Filed.  —  See 

(13)  Husband  Having  Pozver  of Attorney  from  Wife. —  See  notes  1,  2 


<»7'i.  1.  Marriage  Subsequent  to  Application 
for  Loan.  —  See  Cahill  v.  Dickson,  (Tex. .  Civ. 
App.  1903)  77  S.  W.  Rep.  281. 

2.  California  Statute  Allowing  Husband  to  Con- 
vey Alone.  —  In  California  a  statute  provides 
for  conveyance  by  the  husband,  and  in  pro- 
ceedings for  authority  to  convey,  all  the  statu- 
tory requirements  must  be  strictly  complied 
with  or  the  conveyance  will  be  void.  Jones  v. 
Falvella,  126  Cal.  24. 

3.  Joinder  of  Insane  Wife  of  No  Effect.  —  Bal- 
lenger  v.  Lester,  113  Ky.  96. 

4.  Consent  of  Guardian  of  Insane  Wife  Not 
Sufficient.  — Adams  v.  Gilbert,  67  Kan.  273,  100 
Am.  St.  Rep.  456. 

5.  Texas  Rule  —  Husband  Alone  May  Convey 
Where  Wife  Is  Hopelessly  Insane.  —  See  Ley  v. 
Hahn,  36  Tex.  Civ.  App.  208. 

6.  Wife  Living  Apart  from  Husband.  —  Gibbons 
v.  Hall,  (Tex.  Civ.  App.  1900)  59  S.  W.  Rep. 
814. 

673.  6.  Exception  in  Case  of  Incumbrance  to 
Secure  Purchase  Money.  —  Irwin  v.  Gay,  (Neb. 
1902)  91  N.  W.  Rep.  197. 

674.  2.  Necessity  for  Good  Faith. —  Arnolds. 
Macdonald,  22  Tex.  Civ.  App.  487. 

675.  1.  Lease  for  Purposes  Not  Interfering 
with  Use  as  Homestead.  —  Millikin  v.  Carmichael, 
139  Ala.  226,  101  Am.  St.  Rep.  29,  quoting  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  674. 

3.  Grant  of  Easement.  —  Where  the  wife  owns 
the  homestead  she  may  grant  a  right  of  way  to 
the  owner  of  adjoining  premises.  Stokes  v. 
Maxson,  113  Iowa  122,  86  Am.  St.  Rep.  367. 

4.  Husband  Alone  Cannot  Grant  Rieht  of  Way 
Through  Homestead. — Griffin  v.  Chattanooga 
Southern  R.  Co.,  127  Ala.  570,  85  Am.  St.  Rep. 
143  ;  Gulf,  etc.,  R.  Co.  v.  Singleterry,  78  Miss. 
772. 

6.  Prior  Incumbrances.  —  Johnston  v.  Arren- 
dale,  30  Tex.  Civ.  App.  504. 

7.  Husband  Alone  May  Give  Valid  License  to 
Remove  Minerals  or  Quarry  Stone,  Etc.—  Millikin 
v.  Carmichael,  139  Ala.  226,  101  Am.  St.  Rep.  29. 

676.  1.  Joint  Consent  Necessary  in  Kansas. 
—  Palmer  Oil,  etc.,  Co.  v.  Parish,  61  Kan.  311. 

Same  Rule  Prevails  in  Texas.  —  Southern  Oil 
Co.  v.  Colquitt,  28  Tex.  Civ.  App.  292. 


A  grant  by  the  husband  alone  of  the  right  to 
use  the  water  of  a  spring  on  the  homestead  was 
held  invalid.  Houston,  etc.,  R.  Co.  v.  Cluck, 
31  Tex.  Civ.  App.  211. 

2.  Conveyance  to  Wife  Valid  Without  Joinder 
of  Wife.  —  Thompson  v.  McConnell,  107  Fed. 
Rep.  33,  46  C.  C.  A.  124;  Kindley  v.  Spraker, 
72  Ark.  228,  105  Am.  St.  Rep.  32;  Beedy  v. 
Finney,  118  Iowa  276. 

Rule  Otherwise  in  Illinois.  —  Beasley  v.  Beas- 
ley,  180  111.  163;  Stickel  v.  Crane,  189  111.  211  ; 
Shields  v.  Bush,  189  111.  534,  82  Am.  St.  Rep. 
474 ;  Dinsmoor  v.  Rowse,  200  111.  555  ;  Hogue 
v.  Steel,  207  111.  340;  Roberson  v.  Tippie,  209 
111.  38  ;  Karsten  v.  Winkelman,  209  111.  547. 

3.  Reason  of  Rule.  —  Thompson  v.  McConnell, 
107  Fed.  Rep.  33,  46  C.  C.  A.  124;  Kindley  v. 
Spraker,  72  Ark.  228,  105  Am.  St.  Rep.  32. 

5.  Express  Reservation  of  Homestead  Rights.  — 
Joyner  v.  Sugg,  132  N.  Car.  580. 

6.  Land  Not  Allotted  as  a  Homestead.  —  Park 
v.  Wright,  74  S.  W.  Rep.  71?,  25  Ky.  L.  Rep. 
128;  Joyner  v.  Sugg,  132  N.  Car.  580;  Treece 
v.  Carr,  (Tenn.  Ch.  1900)  58  S.  W.  Rep.  1078; 
Thorp  v.  Wilbur,  71  Vt.  266. 

But  the  husband  cannot  convey  where  there 
is  a  judgment  against  him  on  which  execution 
may  be  issued.  Cawneld  v.  Owens,  130  N.  Car. 
641. 

A  Mortgage  by  the  Wife  of  the  homestead 
owned  by  her,  wade  before  allotment  thereof 
under  a  new  constitution,  was  held  valid, 
though  it  had  been  allotted  under  a  prior  con- 
stitution, and  the  new  constitution  required  the 
joinder  of  the  husband  in  the  conveyance  or 
incumbrance  of  the  homestead.  Ex  p.  Jeter, 
64  S.  Car.  405. 

7.  No  Claim  of  Homestead  Filed,  Etc.  —  Low- 
enthal  v,  Coonan,  135  Cal.  381,  87  Am.  St.  Rep. 
115;  Gladney  v.  Sydnor,  172  Mo.  318,  95  Am. 
St.  Rep.  517;  Stark  v.  Anderson,  104  Mo.  App. 
128;  Brokken  v.  Baumann,  10  N.  Dak.  453; 
Wegner  v.  Lubenow,  12  N.  Dak.  95.  But  see 
Townsend  v.  Blanchard,  117  Iowa  36. 

677.  1.  Hushand  Having-  Power  of  Attorney 
from  Wife.  —  In  Texas  the  wife  can  convey  the 
homestead  by  power  of  attorney.  Ley  v.  Hahn, 
36  Tex.  Civ.  App.  208. 
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677.  (15)  Conveyance  or  Incumbrance  of  Excess  over  Homestead.  — See 
note  5. 

678.  (18)  Agreement  to  Give  Portion  of  Fruit  Crop  to  Persons  Furnishing 
Trees.  — See  note  I. 

g.  When  Rule  Has  No  Application  —  (2)  Homestead  Aban- 
doned. —  See  note  6. 

679.  Requirement  of  Joinder  of  Wife  in  Incumbrance  Does 
Not  Prohibit  Alienation  by  Husband  Alone.  —  See  note  3. 

i.  Formal  Requisites  of  Alienation — (1)  In  General.  —  See 


note  4. 
note  7. 

680. 

681. 


(2)  Character  of  Instrument  or  Contract  —  Separate  Conveyances.  —  See 
The  Verbal  Assent.  —  See  note  9. 

(3)  Express  Release  or  Waiver  of  Right.  — See  notes  1,  3. 

(4)  Wife  as  Actual  Party  to  Instrument.  —  See  notes  5,  7,  10. 
Release  of  Dower  Insufficient.  —  See  note  I. 

(6)  Acknowledgment .  —  See  notes  6,  7,  8,  9. 


677.  2.  Husband  Cannot  Execute  Mortgage 
under  General  Power  of  Attorney  from  Wife  to 
Convey.  —  Minnesota  Stoneware  Co.  v.  McCros- 
sen,  110  Wis.  316,  84  Am.  St.  Rep.  927. 

5.  Conveyance  or  Incumbrance  of  Excess  Over 
Homestead  —  Iowa.  —  Hall  v.  Gottsche,  1 14  Iowa 
147;  Pryne  v.  Pryne,  116  Iowa  82;  Townsend 
v.  Blanchard,  117  Iowa  36. 

Mississippi.  —  Nixon  v.  Hewes,  80  Miss.  88. 

Nebraska.  —  Teske  v.  Dittberner,  (Neb.  1903) 
98  N.  W.  Rep.  57. 

North  Dakota.  —  Wegner  v.  Lubenow,  12  N. 
Dak.  95. 

Texas.  —  Mass  v.  Bromberg,  28  Tex.  Civ. 
App.  145  ;  Anderson  v.  Brin,  (Tex.  Civ.  App. 
1903)  73  S.  W.  Rep.  838;  Temple  v.  Watkins 
Land  Co.,  (Tex.  Civ.  App.  1904)  81  S.  W.  Rep. 
1 1 88. 

678.  1.  Agreement  to  Give  Portion  of  Fruit 
Crop  to  Persons  Furnishing  Trees.  —  Such  con- 
tract will  not  affect  the  wife's  dower  in  the 
land.    Stark  v.  Anderson,  104  Mo.  App.  128. 

6.  Homestead  Abandoned. — Alvis  t\  Alvis,  123 
Iowa  546;  Newbro  v.  Friar,  131  Mich.  368,  9 
Detroit  Leg.  N.  355  ;  Levingston  v.  Davis,  24 
Tex.  Civ.  App.  497;  Colonial,  etc.,  Mortg.  Co.  v. 
Thetford,  27  Tex.  Civ.  App.  152;  Drew  v. 
Wooten,  27  Tex.  Civ.  App.  456 ;  Beranek  v. 
Beranek,  113  Wis.  272. 

Removal  from  the  premises  and  acquisition 
of  a  new  homestead  will  validate  a  prior  con- 
veyance of  the  husband  alone.  Anderson  v. 
Carter,  29  Tex.  Civ.  App.  240. 

679.  3.  Eequirement  of  Joinder  of  Wife  in 
Release  or  Waiver  Does  Not  Prohibit  Alienation  by 
Husband  Alone.  —  Carr  v.  Winlock,  109  Ky.  488. 

But  such  conveyance  will  not  affect  the  wife's 
dower.  Hanna  v.  Gay,  78  S.  W.  Rep.  915,  25 
Ky.  L.  Rep.  1794. 

4.  Statutory  Requirements  to  Be  Complied  With 
—  Alabama.  —  Henderson  v.  Kirkland,  127  Ala. 
185. 

Illinois.  —  Davis  v.  McCullouch,  192  111.  277; 
Steger  v.  Traveling  Men's  Bldg.,  etc.,  Assoc., 
208  111.  236,  100  Am.  St.  Rep.  225. 

Iowa.  —  Alvis  v.  Alvis,  123  Iowa  546. 

Nebraska.  —  Ruettgenbach  v.  Gerbig,  (Neb. 
1902)  90  N.  W.  Rep.  654;  Teske  v.  Dittberner, 
(Neb.  1903)  98  N.  W.  Rep.  57. 


Tennessee.  —  Couch  v.  Capitol  Bldg.,  etc., 
Assoc.,  (Tenn.  Ch.  1899)  64  S.  W.  Rep.  340. 

Texas.  —  Morris  v.  Wells,  27  Tex.  Civ.  App. 
363  ;  Texas  Land,  etc.,  Co.  v.  Cooper,  (Tex. 
Civ.  App.  1901)  67  S.  VV.  Rep.  173. 

Wisconsin.  —  Cumps  v.  kiyo,  104  Wis.  656; 
Minnesota  Stoneware  Co.  v.  McCrossen,  no 
Wis.  316,  84  Am.  St.  Rep.  927. 

7.  Separate  Conveyances. —  Alvis  v.  Alvis,  123 
Iowa  546 ;  Couch  v.  Capitol  Bldg.,  etc.,  Assoc., 
(Tenn.  Ch.  1899)  64  S.  W.  Rep.  340. 

Need  Not  Sign  at  Same  Time.  — It  is  not  neces- 
sary that  the  conveyance  should  be  signed  by 
husband  and  wife  at  the  same  time.  Epperly 
v.  Ferguson,  118  Iowa  47. 

9.  Verbal  Assent  of  Wife.  —  Sullivan  v.  Wichita, 
64  Kan.  539;  Durand  v.  Higgins,  67  Kan.  110; 
Cumps  v.  Kiyo,  1  54  Wis.  656. 

The  verbal  assent  of  the  wife  to  a  lease  by 
the  husband,  and  her  acquiesence  therein,, 
were  held  sufficient  to  bind  her  and  validate  the 
contract.  Johnson  v.  Samuelson,  69  Kan. 
263. 

680.  1.  Illinois  Rule. —  Davis  v.  McCullouch, 
192  111.  277. 

3.  Express  Waiver  Unnecessary.  —  Whitt  v. 
Bailey,  59  S.  W.  Rep.  514,  22  Ky.  L.  Rep.  1015; 
Conyers  v.  Frye,  (Tenn.  Ch.  1900)  58  S.  W. 
Rep.  1 126. 

5.  Wife  Must  Be  Party  to  Instrument.  —  Alvis 
v.  Alvis,  123  Iowa  546. 

7.  Massillon  Engine,  etc.,  Co.  v.  Carr,  71  S. 
W.  Rep.  859,  24  Ky.  L.  Rep.  1534. 

Where  neither  the  mortgagor  nor  his  wife  was 
named  in  the  bodv  of  a  mortgage  on  the  home- 
stead, but  they  were  referred  to  only  by  the  pro- 
nouns "  I  "  and  "  my."  and  both  signed  the 
mortgage,  it  was  held  a  valid  incumbrance. 
Bray  v.  Ellison,  83  S.  W.  Rep.  96,  26  Ky.  L. 
Rep.  1039. 

10.  Epperly  v.  Ferguson,  118  Iowa  47;  Con- 
yers v.  Frye,  (Tenn.  Ch.  1900;  58  S.  W.  Rep. 
1 1 26. 

681 .  1.  Release  of  Dower  Insufficient.  — ■  Bur- 
rows v.  Pickens,  120  Ala.  648;  Kiesewetter  v. 
Kress,  70  S.  W.  Rep.  1065,  24  Ky.  L.  Rep.  1239; 
Spratt  v.  Early,  160  Mo.  357. 

6.  Necessity  of  Acknowledgment.  —  Shook  v. 
Southern    Eldg.,   etc.,   Assoc.,   140   Ala.  575; 
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ttS'J.     The  Certificate.  —See  notes  I,  4. 

/  REALITY  OF  CONSENT  —  (i)  In  General.  —  See  notes  6,  7. 

(2)  Duress.  —  See  note  8. 

(3)  Fraud.  —  See  note  9. 
See  note  I. 

k.  Effect  of  Alienation  or  Incumbrance  Without  Joinder 
ok  CONSENT  of  Wife  —  (i)  Validity  Subject  to  Homestead  Privilege.  — See 
notes  2,  3. 

084.  (2)  Validity  as  to  Excess  over  Homestead  Exemption.  —  See  note  1. 
ii^Ii.    See  note  1. 

<»S0.    (4)  Contracts  to  Convey.  —  See  note  7. 


Sieger  c1.  Traveling  Men's  Bldg.,  etc.,  Assoc., 
208  111.  236,  100  Am.  St.  Rep.  225  ;  Blumer  v. 
Albright,  64  Neb.  249;  Buettgenbach  v.  Gerbig, 
(Neb.  1902)  90  N.  W.  Rep.  654;  Solt  v.  Ander- 
son, (Neb.  J904)  99  N.  W.  Rep.  678. 

Acknowledgment  Taken  by  Interested  Person 
Void.  —  Ogden  Bldg.,  etc.,  Assoc.  v.  Mensch, 
196  III.  554;  Hedbloom  v.  Pierson,  (Neb.  1902) 
90  N.  W.  Rep.  218;  Chadron  Loan,  etc.,  Assoc. 
v.  O'Linn,  (Neb.  1901)  95  N.  W.  Rep.  368; 
Watkins  v.  Youll,  (Neb.  1903)  96  N.  W.  Rep. 
1042. 

7.  Karcher  v.  Gans,  13  S.  Dak.  383,  79 
Am.  St.  Re]).  893. 

8.  Private  Examination.  —  Burrows^.  Pickens, 
129  Ala.  648;  Griffin  v.  Chattanooga  Southern 
R.  Co.,  127  Ala.  570,  85  Am.  St.  Rep.  143; 
Slappy  v.  Hanners,  137  Ala.  199;  Garner  v. 
Black,  95  Tex.  125,  affirming  (Tex.  Civ.  App. 
1901)  63  S.  W.  Rep.  918;  Sheridan  First  Nat. 
Bank  v.  Citizens'  State  Bank,  11  Wyo.  32,  100 
Am.  St.  Rep.  925.  Compare  Adams  v.  Smith, 
1 1  Wyo.  200. 

9.  Omission  of  Word  "  Threats  "  Held  Fatal.  — 
Marx  v.  Threet,  131  Ala.  340. 

<>V2.  1.  Identification  of  Grantor. —  Penny 
v.  British,  etc.,  Mortg.  Co.,  132  Ala.  357. 

4.  Need  Not  State  that  Instrument  Was  Shown  to 
Wife.  —  Where  the  statute  required  the  officer 
taking  the  wife's  acknowledgment  to  show  her 
the  instrument,  it  was  held  unnecessary  to  state 
in  the  certificate  that  the  instrument  was  so  ex- 
hibited. Breneman  v.  Mayer,  24  Tex.  Civ. 
App.  164! 

6.  Rigid  Scrutiny  of  Transactions  Resulting  in 
Joinder  or  Consent  of  Wife.  —  Blumer  v.  Albright, 
64  Neb.  249. 

Where  the  husband  and  wife  made  an  abso- 
lute conveyance  of  the  homestead  for  a  greatly 
inadequate  consideration,  and  the  grantee  gave 
to  the  husband  a  contract  to  convey  the  land 
to  him  on  the  payment  of  a  sum  identical  with 
the  consideration  named  in  the  conveyance,  and 
interest,  and  thereafter  a  sale  of  the  homestead 
to  a  stranger  was  negotiated,  and  the  husband, 
the  wife  consenting,  canceled  the  contract  and 
authorized  the  grantee  to  convey  to  the  pur- 
chaser, it  was  held  that  the  first  transaction  was 
a  mortgage,  no  title  passed  to  the  vendee,  and 
the  conveyance  to  the  purchaser  did  not  estop 
the  claim  of  homestead.  Cumps  v.  Kiyo,  104 
Wis.  656. 

7.  Wife  Held  to  Consequences  of  Her  Act.  — 
Cone  v.  Cone,  118  Iowa  458;  Council  Bluffs 
Sav.  Bank  v.  Smith.  59  Neb.  90,  80  Am.  St. 
Rep.  669;  Walsh  v.  Walsh,  (Neb.  1901)  qg  N. 
W.  Rep.   1024;   Minnesota  Stoneware  Co.  v. 


McCrossen,  110  Wis.  316,  84  Am.  St.  Rep.  927. 
See  also  Cumps  v.  Kiyo,  104  Wis.  656. 

8.  Effect  of  Duress.  —  Blumer  v.  Albright,  64 
Neb.  249. 

9.  Joinder  or  Consent  Procured  through  Fraud 

— -Wilson  a.  Lewis,  36  Tex.  Civ.  App.  371. 

1.  Where  Grantee  or  Mortgagee  Is  Inno- 
cent and  Ignorant  of  Fraud.  —  Wilson  v.  Lewis, 
36  Tex.  Civ.  App.  371. 

2.  Conveyance  Valid  Subject  to  Homestead  In- 
terest.—  Huntress  v.  Anderson,  no  Ga.  427, 
78  Am.  St.  Rep.  105  (overruling  Love  v.  An- 
derson, 89  Ga.  612);  Walker  v.  Hodges.  113 
Ga.  1042;  Pitman  v.  Mann,  (Neb.  1904)  98  N. 
W.  Rep.  821  ;  Martin  v.  Harrington,  73  Vt.  193, 
87  Am.  St.  Rep.  704,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  683;  Jerdee  v.  Fur- 
bush,  115  Wis.  277,  95  Am.  St.  Rep.  904. 

The  reversionary  interest  acquired  by  such 
conveyance  cannot  be  asserted  until  the  termi- 
nation of  the  homestead.  Taylor  v.  James,  169 
Ga.  327. 

3.  Conveyance  Invalid  Though  Homestead  Privi- 
lege Terminated —  Illinois.  —  Strayer  v.  Dicker- 
son,  205  III.  257  ;  Jespersen  v.  Mech,  213  111.  488. 

Ioiva.  —  Goodwin  v.  Goodwin,  113  Iowa  319; 
Way  v.  Scott,  118  Iowa  197;  Stickley  v.  Widle, 
122  Iowa  400;  Alvis  v.  Alvis,  123  Iowa  546; 
Duffield  v.  Dosh,  124  Iowa  286. 

Kansas.  —  Adams  v.  Gilbert,  67  Kan.  273,  100 
Am.  St.  Rep.  456  (to  the  same  effect  as  Miners' 
Sav.  Bank  v.  Sandy,  71  Fed.  Rep.  840,  set  out 
in  the  original  note). 

Michigan.  —  Sirr  v.  Miller,  121  Mich.  598; 
H.  Stern,  Jr.,  etc.,  Co.  v.  Wing,  135  Mich.  331, 
10  Detroit  Leg.  N.  804. 

Nebraska.  —  Norbury  v.  Harper,  (Neb.  1903) 
97  N.  W.  Rep.  438;  Teske  v.  Dittberner,  (Neb. 
1903)  98  N.  W.  Rep.  57. 

North  Carolina.  —  Cawfield  v.  Owens,  130  N. 
Car.  641. 

Texas.  —  O'Brien  v.  Woeltz,  94  Tex.  148. 
Ver.mont.  —  Martin  v.  Harrington,  73  Vt.  193, 
87  Am.  St.  Rep.  704. 

<i§4.  1.  Alienation  Valid  as  to  Excess  over 
Statutory  Exemption. — Jespersen  v.  Mech.  213 
111.  488;  Pryne  v.  Pryne,  116  Iowa  82;  Alvis 
7'.  Alvis,  123  Iowa  546 :  Teske  v.  Dittberner. 
(Neb.  1003)  98  N.  W.  Rep.  S7- 

fiS5.  1.  Cases  Stating  that  Conveyance  Is 
Absolutely  Void.  —  Edwards  v.  Simms,  (Ariz. 
1907)  71  Pac.  Rep.  902. 

fiSO.  7.  The  Wife  May  Ratify  a  Contract  to 
Convey  by  subsequently  signing  it,  or  by  joining 
her  husband  in  execution  of  the  deed.  Epperly 
v.  Ferguson.  118  Iowa  47. 

Her  ratification  will  not  affect  the  rights  cf 
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(5)  Divorce  or  Separation.  —  See  note  8. 

(6)  Estoppel.  —  See  note  1 1 . 
{J)  Ratification  or  Acquiescence.  —  See  note  3. 

(8)  Curative  Acts.  —  See  note  8. 

(9)  Purchasers  With  and  Without  Notice.  —  See  note  9. 
3.  Texas  Rule  Against  Incumbrances — a.  Rule  Stated. 

b.  Applications  of  Rule.  —  See  note  5. 

Property  Not  Homestead.  —  See  note  9. 
See  notes  i,  2. 

c.  Exceptions  to  Rule  —  (1)  Purchase  Money.  —  See  note  5. 
(2)  Improvements.  —  See  notes  6,  7. 


See 


creditors  whose  liens  have  attached  to  an  aban- 
doned homestead.  Stickley  v.  Widle,  122  Iowa 
400. 

In  Nebraska  the  court  refused  to  follow  the 
Iowa  rule.  Buettgenbach  v.  Gerbig,  (Neb.  1902) 
90  N.  VV.  Rep.  654. 

6S0.  8.  Effect  of  Divorce. — Where  the  husband 
bought  a  homestead,  filed  his  claim  thereto,  and 
deeded  it  to  the  wife,  who  alone  mortgaged  it 
and  thereafter  obtained  a  divorce,  it  was  held 
that  she  could  hold  the  homestead  against  the 
mortgagee,  the  mortgage  being  invalid  and  its 
invalidity  not  being  affected  by  the  divorce. 
Lange  v.  Geiser,  138  Cal.  682. 

11.  Estoppel. —  Davis  v.  Thomas,  66  Neb.  26. 
But  see  Adams  v.  Gilbert,  67  Kan.  273,  100  Am. 
St.  Rep.  456. 

687.  3.  Ratification  and  Acquiescence.  — 
Alvis  v.  Alvis,  123  Iowa  546;  Mattingly  v. 
Hazel,  78  S.  W.  Rep.  178,  25  Ky.  L.  Rep.  1483; 
Hubbard  v.  Sage  Land,  etc.,  Co.,  81  Miss.  616; 
Norbury  v.  Harper,  (Neb.  1903)  97  N.  VV.  Rep. 
438.  But  see  People  v.  Myring,  144  Cal. 
3Si. 

The  Husband  Cannot  Ratify  a  conveyance  of 
the  homestead  owned  by  the  wife  and  conveyed 
by  her  alone.  Hart  v.  Church,  126  Cal.  471,  77 
Am.  St.  Rep.  195. 

Ratification  by  Wife  of  Partition  Agreement.  — 
Where  the  husband,  owning  a  tract  of  land 
exceeding  the  statutory  limit,  conveyed  the  un- 
divided excess  and  made  a  parol  agreement  with 
the  grantee  for  partition,  but  died  before  par- 
tition was  made,  it  was  held  that  the  wife 
could  ratify  the  partition  agreement  after  his 
death,  and  be  bound  thereby.  Mass  v.  Brom- 
berg,  28  Tex.  Civ.  App.  145. 

8.  Curative  Acts.  —  Garretson  v.  White,  69 
Ark.  603;  Seawel  v.  Dirst,  70  Ark.  166;  Farm- 
ers' Sav.,  etc.,  Assoc.  v.  Berges,  70  Ark.  613, 
69  S.  W.  Rep.  57 ;  Steger  v.  Traveling  Men's 
Bldg..  etc.,  Assoc.,  208  111.  236,  100  Am.  St. 
Ren.  225. 

Effect  of  Subsequent  Repeal  of  Curative  Act.  — 

Where  a  mortgage,  void  because  the  wife  did 
not  join  therein,  was  subsequently  validated  by 
act  of  the  legislature,  the  rights  of  the  mort- 
gagee became  vested  and  were  not  affected 
by  a  subsequent  repeal  of  the  validating  act. 
Beavers  v.  Myar,  68  Ark.  333. 
•  9.  Purchasers  With  and  Without  Notice.  — 
Shook  7'.  Southern  Bldg.,  etc.,  Assoc.,  140  Ala. 
575- 

♦»S«j     3.  Homestead  Cannot  Be  Mortgaged. — 

Harbers  v.  Levy,  33  Tex.  Civ.  App.  480  ;  Peas- 
lee  v.  Walker,  34  Tex.  Civ.  App.  297  ;  Delaney 


v.  Walker,  34  Tex.  Civ.  App.  617  ;  Temple  v. 
Watkins  Land  Co.,  (Tex.  Civ.  App.  1904)  81  S. 
W.  Rep.  1 188. 

There  can  be  no  ratification  by  the  wife,  or 
any  act  on  her  part  which  will  validate  the 
mortgage.  Parrish  v.  Hawes,  (Tex.  Civ.  App. 
1902;  67  S.  W.  Rep.  1044,  95  Tex.  185. 

Transaction  Held  Void  as  Attempted  Evasion  of 
Prohibition  Against  Mortgaging.  —  Felsher  v. 
Halenza,  (Tex.  Civ.  App.  1902)  68  S.  W.  Rep. 
838. 

5.  Covenant  that  Property  Mortgaged  Is  Not 
Homestead.  —  Parrish  v.  Hawes,  95  Tex.  185; 
Davidson  v.  Jefferson,  (Tex.  Civ.  App.  1902) 
68  S.  W.  Rep.  822;  Parrish  v.  Hawes,  (Tex. 
Civ.  App.  1902)  67  S.  W.  Rep.  1044,  95  Tex. 
185;  Letzerich  v.  Lidiak,  (Tex.  Civ.  App.  1902) 
70  S.  W.  Rep.  773  ;  Crebbin  v.  Moseley,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  815;  Sheckels 
V.  Lewis,  33  Tex.  Civ.  App.  8;  Thompson  Sav. 
Bank  v.  Gregory,  36  Tex.  Civ.  App.  578. 

9.  Property  as  to  Which  Homestead  Right  Has 
Not  Yet  Attached.  —  Davidson  v.  Jefferson,  (Tex. 
Civ.  App.  1902)  6S  S.  W.  Rep.  822. 

6§9.  1.  Abandoned  Homestead.  —  Leslie  v. 
Elliott,  26  Tex.  Civ.  App.  578. 

Where  the  husband  owned  two  tracts  of  land 
and  used  them  as  homestead  property,  a  mort- 
gage by  him  and  his  wife  on  one  tract,  in 
which  they  declared  that  the  mortgaged  prop- 
erty was  not  homestead,  was  held  :o  estop 
them  from  afterwards  claiming  homestead  in 
the  land  mortgaged.  Parrish  v.  Hawes,  95  Tex. 
185,  (Tex.  Civ.  App.  1002)  67  S.  W.  Rep. 
1044. 

2.  Abandonment  of  Homestead  After  Mortgage. 

—  Letzerich  v.  Lidiak,  (Tex.  Civ.  App.  1902) 
70  S.  W.  Rep.  773. 

And  it  makes  no  difference  that  the  intention 
to  abandon  existed  at  the  time  of  the  execution 
of  the  mortgage.  Delaney  v.  Walker,  34  Tex. 
Civ.  App.  617. 

5.  Homestead  May  Be  Encumbered  for  Purchase 
Money.  —  Cut  the  mortgage  is  invalid  as  to 
anv  excess  over  the  purchase  money  secured 
thereby.  Hillyer  v.  Westfall  (Tex.  Civ.  App. 
J902)  67  S.  W.  Rep.  1045. 

6.  Homestead  May  Be  Encumbered  for  Improve- 
ments.—  West  End  Town  Co.  v.  Grigg,  93  Tex. 
451:  Summerville  v.  King,  98  Tex.  332,  af- 
firming (Tex.  Civ.  App.  1904^  8c  S.  W.  Rep. 
1050. 

7.  Strict  Construction.  Where  the  wife  failed 
to  sign  the  contract  no  lien  attached.  Muller 
v.  McLaughlin,  (Tex.  Civ.  App.  1905)  84  S  W. 
Rep.  687. 
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000.  5.  Louisiana  Rule  Against  Incumbrances.  —  See  note  3. 
6.  Georgia  Rule  Requiring  Leave  of  Court.  —  See  note  5. 

001.  11.  Rights  Between  Holder  of  Incumbrance  Covering  Homestead  and 
Other  Creditors.  —  See  note  8. 

00£.    13.  Disposition  of  Homestead  by  Will.  —  See  notes  3,  5,  6. 
As  Against  Creditors.  —  See  note  7. 

008.    XIII.  Rights  of  Surviving  Spouse  and  Children  —  1.  Of  Widower. 

—  See  notes  1,  2,  3. 
001.    See  note  1. 

Whether  Right  May  Be  Defeated  by  Will  of  Wife.  —  See  notes  2,  3. 
Ett'eot  of  Abandonment.  —  See  note  4. 
Mere  Temporary  Absence.  —  See  note  5- 


600.  3.  Constitutional  Prohibition  of  Mort- 
gaging.—  Maxwell  v.  Roach,  106  La.  123. 

6.  Georgia  Rule  Requiring  Leave  of  Court.  — 

'I  lie  terms  01  the  sale  prescribed  by  the  court 
must  be  strictly  pursued  or  th'J  sale  will  be  in- 
valid.   Taylor  v.  James,  109  Ga.  327. 

601 .  8.  Other  Creditors  Cannot  Compel  Holder 
of  Incumbrance  to  Resort  to  Homestead  First.  — 

lalladega  First  Mat.  Bank  v.  Browne,  128  Ala. 
j.57,  86  Am.  St.  Rep.  156,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  691  ;  Vincent 
V.  Vineyard,  24  Mont.  207,  81  Am.  St.  Rep. 
423- 

602.  3.  Homestead  May  Be  Devised. —  Beaty 
v.  Richardson,  56  S.  Car.  173;  Ex  p.  Bullock, 
58  S.  Car.  238. 

Where  Owner  Is  Without  Children.  —  Under  the 
Florida  constitution  only  those  who  are  without 
children  can  dispose  of  their  homesteads  by 
will.  Caro  v.  Caro,  45  Fla.  203 ;  Palmer  v. 
Palmer,  (Fla.  1904)  35  So.  Rep.  983. 

The  existence  of  adult  children  will  avoid 
the  will.    De  Cottes  v.  Clarkson,  43  Fla.  1. 

5.  Homestead  Cannot  Be  Devised  Away  from 
Wife  and  Children.  —  Kiesewetter  v.  Kress,  70  S. 
W.  Rep.  1065,  24  Ky.  L.  Rep.  1239;  Mason  v. 
Jackson,  (Tenn.  Ch.  1900)  57  S.  W.  Rep.  217. 
See  also  De  Cottes  v.  Clarkson,  43  Fla.  1. 

Wife  Cannot  Devise  Homestead  Away  from  Hus- 
band —  In  re  Marquette,  103  Fed.  Rep.  777. 

6.  Necessity  for  Written  Assent  to  Devise.  — 
Tracy  v.  Tracy,  79  Minn.  267. 

7.  Devise  to  Widow  and  Children.  —  Schon- 
bachler  v.  Schonbachler,  (Ky.  1900)  57  S.  W. 
Rep.  232  ;  Kiesewetter  v.  Kress,  70  S.  VV.  Rep. 
1065,  24  Ky.  L.  Rep.  1239;  Roark  v.  Bach,  116 
Ky.  457;  Pym  v.  Pym,  118  Wis.  662;  Kuener 
V.  Prohl,  119  Wis.  487.  See  also  Schnabel  v. 
Schnabel,  108  Ky.  536. 

A  Devise  to  Others  was  held  invalid  as  to  cred- 
itor    Roots  v.  Robertson,  93  Tex.  365. 

Arkansas  —  Devise  in  Fee  to  Wife  Held  Invalid. 
—  In  Arkansas,  where  on  the  death  of  the 
widow  and  the  attainment  of  majority  by  the 
children,  the  homestead  becomes  an  asset  of 
the  estate,  it  was  held  that  a  devise  of  the 
homestead  in  fee  to  the  wife  was  void  as  to 
creditors  in  so  far  as  it  attempted  to  dispose 
of  the  reversionary  interest.  McAndrew  v. 
Hollingsworth,  72  Ark.  446. 

603.  1.  Homestead  Declared  upon  Community 
Property.  — ■  In  Washington  the  surviving  hus- 
band may  claim  a  homestead  in  the  commu- 
nity property  for  the  benefit  of  himself  and 
his  minor  children.  Matter  of  Feas,  30  Wash. 
5i- 


2.  Right  of  Surviving  Husband  in  Homestead 
of  Deceased  Wife.  —  Roberson  v.  Tippie,  209  111. 
38. 

The  husband  and  minor  children  are  entitled 
to  joint  occupancy  during  the  minority  of  chil- 
dren, but  when  the  children  attain  majority  the 
husband  alone  is  entitled  to  occupancy  tor  life. 
Clay  v.  Wallace,  116  Ky.  599. 

By  the  California  Code  of  .Civil  Procedure, 
§  1474,  if  the  homestead  is  selected  from  the 
community  property,  it  vests  absolutely  in  the 
survivor.  Pryal  v.  Pryal,  (Cal.  1903)  71  Pac. 
Rep.  802. 

3.  Existence  of  Children  Unnecessary  to  Enable 
Surviving  Husband  to  Claim  Homestead.  — ■  Lyons 
v.  Andry,s  J06  La.  356,  87  Am.  St.  Rep.  299; 
Maxwell  v.  Roach,  106  La.  123;  Greenwood 
First  Nat.  Bank  v.  Reece,  64  Neb.  292. 

604.  1.  Jurisdictions  in  Which  No  Provision 
Is  Made  for  Surviving  Husband.  —  Chapman  v. 
McGrath,  163  Mo.  292. 

2.  View  that  Interest  of  Surviving  Husband 
May  Not  Be  Defeated  by  Will  of  Wife.  —  In  te 
Marquette,  103  Fed.  Rep.  777. 

The  Husband  Must  Elect  whether  to  take  his 
homestead  or  a  devise  to  him  by  the  wife  in- 
tended to  be  in  lieu  of  homestead.  Dearing  v. 
Moran,  78  S.  W.  Rep.  217,  25  Ky.  L.  Rep. 
'545- 

3.  Kentucky  —  Must  Elect  Between  Will  and 
Homestead.  —  Where  the  wife  devises  the  home- 
stead to  the  husband,  he  must  elect  to  take 
under  the  will  or  claim  homestead,  and  his  elec- 
tion, once  made,  is  binding.  Dearing  v.  Moran, 
78  S.  W.  Rep.  217.  25  Ky.  L.  Rep.  1545. 

4.  Husband's  Conveyance  as  Abandonment.  — > 
Where  the  surviving  husband  rents  the  home- 
stead and  removes  to  other  lands  intending  to 
make  his  home  on  the  latter,  he  abandons  the 
homestead,  and  the  interests  of  the  heirs  be- 
come vested  and  cannot  be  divested  by  his  sub- 
sequent return  to  the  homestead.  Moss  v. 
Smith,  (Tex.  Civ.  App.  1902)  68  S.  W.  Rep. 
533- 

5.  Where  the  Husband  Was  Divorced,  and  the 

homestead  and  the  custody  of  the  children  were 
granted  to  the  wife,  who  married  again,  it  was 
held  that  the  divorced  husband  was  entitled  to 
the  homestead  on  the  death  of  the  wife.  Stone 
v.  McClellan,  36  Tex.  Civ.  App.  364. 

Abandonment  of  the  Homestead  After  Wife's 
Death.  —  Where  the  husband  abandons  and 
ceases  to  occupy  the  homestead  after  his  wife's 
death,  his  interest  ceases,  and  the  property 
reverts  to  the  heirs  at  law  of  the  wife.  Clay  v. 
Wallace,  116  Ky.  599. 
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694.  Whether  Surviving  Husband's  Interest  Is  Assignable.  —  See  notes  6,  8. 

2.  Of  Widow  —  a.  In  General.  —  See  note  g. 

695.  See  note  I. 

696.  See  note  i. 

Homestead  Created  After  Husband's  Death.  —  See  notes  2,  3. 

697.  See  note  i. 

In  What  Property  Widow  Is  Entitled  to  Homestead.  —  See  note  2. 
lands  Held  for  Life  or  for  Term  of  Years.  —  See  note  6. 
Reversionary  Interest.  —  See  note  7. 
Lands  Held  in  Common.  —  See  note  8. 

b.  Character  and  Extent  of  Widow's  Interest.  —  See  note  9. 

698.  See  note  1. 

Whether  Interest  Assignable.  —  See  note  2. 


694.  6.  Clay  v.  Wallace,  1 1 6  Ky.  599. 

8.  Surviving  Husband's  Interest  Held  to  Be 
AssignaDle.  —  Northrup  v.  Horville,  62  Kan.  767  ; 
Thompson  v.  Robinson,  (Tex.  Civ.  App.  1900; 
56  S.  W.  Rep.  578  ;  Lee  v.  British,  etc.,  Mortg. 
Co.,  25  Tex.  Civ.  App.  481.  Matter  of  Feas, 
30  Wash.  51.  But  see  Clay  v.  Wallace,  116  Ky. 
599- 

9.  Continuance  of  Husband's  Homestead  for 
Benefit  of  Widow  —  Arkansas.  —  Gates  v.  Solo- 
mon, 73  Ark.  8. 

California.  —  Matter  of  Fath.  132  Cal.  609. 

Illinois.  —  Zachmann  v.  Zachmann,  201  111. 
380,  94  Am.  St.  Rep.  180;  Roberson  v.  Tippie, 
209  111.  38. 

Kansas.  —  Cross  v.  Benson,  68  Kan.  495 ; 
Aultman  V.  Price,  68  Kan.  640. 

Kentucky.  —  Pile  v.  Miller,  64  S.  W.  Rep. 
523,  23  Ky.  L.  Rep.  893  ;  Redmond  v.  Redmond, 
172  Ky.  760. 

Virginia.  —  Davis  ''.  Davis,  101  Va.  230. 

695.  1.  Widow  Entitled  Apart  from  Existence 
of  Children.  —  Greenwood  First  Nat.  Bank  v. 
Reece,  64  Neb.  292. 

The  widow's  homestead  right  is  not  lost  by 
the  death  or  removal  of  the  children.  Holmes 
v.  Nichols,  93  Mo.  App.  513. 

696.  1.  Right  to  Rents  and  Profits.  —  By  a 
statute  vesting  in  the  widow  the  rents  and 
profits  of  the  homestead  she  was  vested  with 
the  coal  lying  under  the  surface,  and  this  was 
not  subject  to  sale  by  the  administrator  to  pay 
the  husband's  debts.    Russell  v.  Berry,  70  Ark. 

2.  Widow's  Right  to  Probate  Homestead  Where 
No  Homestead  Has  Been  Declared  in  Husband's 

Lifetime  — In  re  Seabolt.  113  Fed.  Rep.  766. 
(construing  the  North  Carolina  statute)  :  Geiger 
v.  Geiger,  57  S.  Car.  521  ;  Walt  v.  Walt,  113 
Tenn.  189:  Austin  v.  Clifford,  24  Wash.  172. 

In  Missouri  it  was  held  that  the  widow  could 
claim  the  homestead  as  exempt  against  debts 
contracted  after  the  adoption  of  the  homestead 
law,  thoueh  no  right  of  homestead  existed  dur- 
ing the  lifetime  of  the  husband.  Clark  v. 
Thias,  173  Mo.  628. 

What  Law  Governs. —  The  widow's  homestead 
rights  are  fixed  by  the  laws  existing  at  the  time 
of  her  husband's  death.  O'Rear  v.  Jackson,  124 
Ala.  298:  Matter  of  Thorn,  24  Utah  209. 

3.  In  Georgia,  where  by  the  constitution  of  1877 
a  provision  was  made  for  a  homestead  exemp- 
tion in  favor  of  one  having  the  care  and  sup- 
port of  dependent  females,  it  was  held  that  the 


exemption  could  only  be  claimed  out  of  the 
claimant's  property,  and  the  right  to  claim  a 
homestead  cut  of  her  deceased  husband's  es- 
tate was  denied  to  the  widow,  even  though  she 
had  children  and  grandchildren  dependent  upon 
her.  Sutton  v.  Rosser,  109  Ga.  204,  77  Am.  St. 
Rep.  367. 

697.  1.  View  that  Widow  Is  Not  Entitled  to 
Homestead  Where  None  Was  Declared  in  Hus- 
band's Lifetime.  —  Higgins  v.  Higgins,  78  S. 
W.  Rep.  1 1 24,  25  Ky.  L.  Rep.  1824;  Harris  v. 
Howard,  81  S.  W.  Rep.  275,  26  Ky.  L.  Rep. 
366  ;  Matter  of  Lloyd,  34  Wash.  84. 

2.  Homestead  Attaches  Only  to  Lands  of  Which 
Husband  Died  Seized.  —  Hanna  v.  Gay,  78  S.  W. 
Rep.  915,  25  Ky.  L.  Rep.  1794;  Moore  v.  Wil- 
kerson,  169  Mo.  334. 

6.  Lands  Held  as  Tenant  at  Will.  —  Jones  v. 
Jones,  213  111.  228. 

7.  No  Homestead  in  Remainder. —  Hampton  v. 
Gilliland,  23  Tex.  Civ.  App.  87. 

8.  Homestead  Right  in  Lands  Held  by  Husband 
in  Common  with  Another.  —  Compare  Adcock  v. 
Adcock,  104  Tenn.  154. 

9.  Widow  Entitled  to  Conditional  Life  Estate 
in  Homestead.  —  Dinsmoor  v.  Rowse,  200  111. 
555  ;  Greenwood  First  Nat.  Bank  v.  Reece,  64 
Neb.  292;  Carver  v.  Maxwell,  110  Tenn.  75; 
Austin  v.  Clifford,  24  Wash.  172. 

In  Missouri. — Johnson  v.  Johnson,  170  Mo. 
34;  Wilson  v.  Johnson,  160  Mo.  507;  Lyons  v. 
Lyons,  101  Mo.  App.  494;  State  v.  Hull,  99  Mo. 
App.  703. 

Statute  Subjecting  Homestead  to  Funeral  Ex- 
penses. —  The  interest  of  the  widow  and  minor 
children  is  to  be  determined  by  the  statute  in 
force  at  the  time  of  the  application  for  allot- 
ment, and  where  the  statute  subjected  the 
homestead  to  the  pavment  of  the  expenses  of 
the  last  sickness  and  the  funeral  of  the  hus- 
band, the  administrator  was  authorized  to  sell 
it  to  pay  such  expenses  before  allotment  to  the 
widow.    Matter  of  Thorn,  24  Utah  209. 

69*.  1.  Under  Statute  in  California.  —  Hard- 
wick  v.  Black,  128  Cal.  672;  Otto  v.  Long,  J44 
Cal.  144:  Matter  of  Fath,  132  Cal.  609. 

In  Alabama. — Tartt  v.  Negus,  127  Ala.  301; 
Newell  v.  Johns,  128  Ala.  584- 

In  Mississippi,  under  Code  Miss.  1892,  §  1551, 
the  homestead  vests  in  the  surviving  spouse. 
Johnson  v.  Hunt,  79  Miss  639. 

2.  Widow's  Interest  Held  Not  to  Be  Assignable. 
—  Dinsmoor  v.  Rowse,  200  III  5155. 

Widow's  Interest  Assignable  in  Alabama.  — 
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—  See  n 
70I 

note  i 


After  Assignment.  —  See  note  I. 

Conveyance  Before  Assignment  of  Homestead.  —  See  note  3. 
Whether  Subject  to  Partition  at  Suit  of  Heirs.  —  See  notes  4,  6. 

c.  Necessity  of  Outstanding  Indebtedness  Against  De- 
Estate.  —  See  note  2. 

d.  Against  What  Debts  Exemption  Exists  —  Debts  of  Dececent. 

otes  6,  7,  8. 

Sale  of  Homestead  for  Payment  of  Debts.  —  See  notes  I,  2,  3. 
Debts  of  Survivor.  —  See  notes  4,  5« 

e.  How  Interest  May  Be  Barred  —  (i)  In  General.  —  See 
(2)  Waiver  or  Abandonment  —  Daring  Lifetime  of  Husband. — See  note  2. 


I'artt  v.  Negus,  127  Ala.  301  ;  Newell  v.  Johns, 
128  Ala.  584. 

Mortgage  by  Widow  Held  Valid.  —  Where  the 
husband  devised  the  homestead  to  the  wife,  a 
mortgage,  made  by  her  after  his  death,  was  held 
valid  notwithstanding  there  were  minor  chil- 
dren.    Allen  v.  Holtzman,  63  Kan.  40. 

"  The  Right  of  the  Survivor  of  a  Community 
to  occupy  the  community  homestead  is  a  per- 
sonal right  and  not  an  estate  in  land  which 
can  be  assigned  or  conveyed  so  as  to  vest  the 
right  to  such  use  and  occupancy  in  the  assignee. 
*  *  *  When  the  surviving  wife  sells  her  in- 
terest in  a  community  homestead,  the  home- 
stead right  terminates,  and  the  heirs  of  the  de- 
ceased husband  are  entitled  to  possession  of 
their  interest  in  the  property."  York  v.  Hutch- 
eson,  (Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  895. 

699.  1.  Allotted  Homestead  Held  to  Be  As- 
signable. —  Hodge  v.  Norton,  133  Cal.  99. 

3.  Unallotted  Homestead  Held  to  Be  Assignable. 
-Wilson  v.  Johnson,  160  Mo.  507;  Johnson  v. 

Johnson,  170  Mo.  34;  Mason  v.  Jackson,  (Tenn. 
Ch.  1900)  57  S.  W.  Rep.  217. 

4.  Homestead  Held  Not  Subject  to  Partition 
Du-  iiig-  Widow's  Occupancy.  —  Douglas  v.  Mar- 
shall, 112  Ga.  423;  Simpson  v.  Scroggins,  182 
Mo.  560;  McAr.ulty  v.  Ellison,  (Tejc.  Civ. 
App.  1903)  71  S.  W.  Rep.  670;  Powell  v.  Nay- 
lor,  32  Tex.  Civ.  App.  340 :  Flynn  v.  Hancock, 
iS  Tex.  Civ.  App.  395. 

In  South  Carolina  the  heirs  are  entitled  to  par- 
tition against  the  widow.  Saunders  v.  Strobel, 
64  S.  Car.  489. 

6.  Widow's  Right  Barred  by  Partition  Suit  in 
Which  She  Is  a  Party  and  Does  Not  Claim  Home- 
stead. —  Compare  Penn  v.  Case,  36  Tex.  Civ. 
App.  4. 

700.  2.  Widow's  Homestead  Held  Dependent 

on  Existence  of  Outstanding  Indebtedness  Against 

Estate.  —  The  heirs  cannot  defeat  the  widow's 
right  by  paying  off  the  debts  of  the  estate. 
Davis  v.  Davis,  101  Va.  230. 

6.  Widow's  Homestead  Not  Subject  to  General 
Claims  of  Decedent's  Creditors. —  Miller  v.  Davis, 
69  Ark.  1,  86  Am.  St.  Rep.  167;  Pile  v.  Miller, 
64  S.  W.  Rep.  523,  23  Ky.  L.  Rep.  893  ;  Bur- 
roughs v.  Howell  County,  180  Mo.  642. 

7.  Widow's  Homestead  Subject  to  Specific  Liens. 
—  Browne  v.  Sweet,  127  Cal.  332;  Matter  of 
Huelsman,  127  Cal.  275;  Phillips  v.  James,  115 
Ga.  425;  Markwell  v.  Markwell,  157  Mo.  326; 
Adams  v.  Adams,  183  Mo.  396;  Ford  v.  Sims, 
93  Tex.  586. 

In  Berger  v.  Berger,  104  Wis.  282,  76  Am. 
St.  Rep.  877,  the  homestead  was  held  exempt 
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from  a  claim  for  purchase  money  by  virtue  of 
Rev.  Stat.  Wis.,  §  2271. 
A  Widow  Who  Pays  Off  Her  Husband's  Note.  — 

Where  a  mortgage  on  the  homestead  was  fore- 
closed after  the  husband's  death,  and  the 
widow,  in  order  to  protect  her  homestead  right, 
bid  in  the  property  at  a  sum  in  excess  of  the 
balance  due  on  the  mortgage  debt  and  the  costs 
of  foreclosure,  it  was  held  that  she  could  be 
required  to  pay  only  the  balance  of  the  debt 
and  costs.  Burroughs  v.  Howell  County,  180 
Mo.  642. 

8.  Huffstedler  v.  Kibler,  67  Ark.  239  ;  Miller 
v.  Davis,  69  Ark.  1,  86  Am.  St.  Rep.  167. 

701.  1.  Homestead  Held  Not  Subject  to  Sale 
by  Administrator  During  Widow's  Occupancy.  — 

Broyles  v.  Cox,  153  Mo.  242,  77  Am.  St.  Rep. 
714;  In  re  Powell,  157  Mo.  151;  Tindall  v. 
Peterson,  (Neb.  1904)  98  N.  W.  Rep.  688; 
Bixby  v.  Jewell,  (Neb.  1904)  101  N.  W.  Rep. 
1026. 

In  Utah  it  may  be  sold  to  pay  debts  to  which 
it  is  liable  under  the  statutes.  Matter  of  Thorn, 
24  Utah  209. 

Sale  of  Homestead  by  Administrator  a  Nullity. — 

Miller  v.  Davis,  69  Ark.  1,  86  Am.  St.  Rep.  167. 

2.  Wardell  v.  Wardell,  (Neb.  1904)  99  N.  W. 
Rep.  674. 

Consent  of  Widow  Immaterial.  —  Houf  v. 
Brown,  171  Mo.  207. 

3.  Sale  by  Administrator  Subject  to  Widow's 
Occupancy  Held  Valid. —  Williams  v.  O'Neal,  119 
Ga.  175;  Keene  v.  Wyatt,  160  Mo.  1  ;  Derge  i>. 
Hill,  103  Mo.  App.  281. 

Under  the  Missouri  statute  of  1875.  since 
altered,  such  a  sale  was  invalid.  Keene  v. 
Wyatt,  160  Mo.  1. 

Sale  under  Execution.  —  The  homestead  may 
be  sold  under  execution  subject  to  the  rights 
of  the  widow  and  minor  children.  National 
Loan,  etc.,  Assoc.  v.  Maloney.  60  S.  W.  Rep. 
12,  22  Ky.  L.  Rep.  1 00a. 

4.  Widow's  Right  Held  Liable  to  Her  Own 
Debts.  —  Saunders  v.  Strobel,  64  S.  Car.  489. 

Where  the  wife  claimed  the  homestead  out 
of  the  husband's  estate,  and  thereafter  he  con- 
veyed to  her  the  reversionary  estate,  it  was  held 
that  she  was  thereby  invested  with  the  fee  and 
the  property  was  no  longer  a  homestead,  but 
subject  to  the  payment  of  her  debts.  Goodell 
v.  Hall,  1 1 2  Ga.  435. 

5.  Widow's  Right  Held  Not  Liable  for  Her  Debts. 
—  Matter  of  Fath,  132  Cal.  600. 

702.  1.  Merger  of  Homestead  in  Absolute 
Estate.  —  See  Toyner  v.  Su.rc,  132  N.  Car.  580. 

2.  Widow's  Right  Defeated  by  Abandonment  by 
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Abandonment  of  Husband  by  Wife.  —  See  notes  3,  4. 
After  Husband's  Death.  —  See  notes  J,  8,  9. 
Alienation  as  Abandonment  —  Conveyance  During  Coverture. 
Alienation  After  Husband's  Death.  —  See  note  4. 
See  note  2. 

Lease  of  Homestead.  —  See  note  3. 

(3)  Nonresidence  in  State.  —  See  notes  5,  6. 

(5)  Divorce  — ■  Divorce  a  Vinculo.  —  See  note  7 

(6)  Acceptance  of  Dower.  — See  note  8. 
See  notes  1,  2. 


—  See  notes  1,  2. 


Thorp  v.  Wilbur,  71  Vt. 


Husband  and  Wife 

266. 

702.  3.  Wife's  Abandoning  Husband  as  Bar- 
ring Homestead.  —  Coe  v.  Nelson,  (Term.  Ch. 
1000)  59  S.  VV.  Rep.  170;  Ullnian  v.  Abbott,  10 
VVyo.  97. 

In  Kentucky  the  wife  forfeits  her  right  to 
homestead  by  voluntarily  leaving  her  husband 
and  living  in  adultery.  McQuinn  v.  McQuinn, 
110  Ky.  321.  Compare  Redmond  v.  Redmond, 
ii2  Ky.  760. 

4.  Widow's  Right  Held  Not  Barred  by  Abandon- 
ment of  Husband.  —  Lyons  v.  Lyons,  10 1  Mo. 
App.  494. 

7.  Effect  of  Widow's  Abandonment  of  Homestead. 

—  Brown  v.  Morgan,  84  111.  App.  233  ;  Sill  v. 
Sill,  185  111.  594;  Dinsmoor  v.  Rowse,  200  111. 
555  ;  Kloss  v.  Wylezalek,  207  111.  328,  99  Am. 
St.  Rep.  220  ;  Freeman  v.  Mills,  59  S.  W.  Rep. 
3,  22  Ky.  L.  Rep.  859 ;  Jones  v.  Green,  83  S.  W. 
Rep.  582,  26  Ky.  L.  Rep.  1191;  Coile  v.  Hud- 
gins,  109  Tenn.  217. 

The  fact  that  the  widow  acquiesces  in  a  par- 
tition of  the  homestead,  subject  to  her  rights, 
and  permits  the  adult  children  to  live  with  her 
on  the  homestead,  manage  the  property,  and 
pay  the  taxes  on  their  respective  share  will  not 
constitute  abandonment.  Salmons  v.  Thomas, 
25  Tex.  Civ.  App.  422. 

But  the  Mere  Temporary  Absence.  —  Holmes  v. 
Nichols,  93  Mo.  App.  513. 

Confinement  in  Insane  Asylum.  —  Where  the 
widow,  on  account  of  insanity,  is  confined  in 
an  asylum,  there  is  no  abandonment  of  the 
homestead.  National  Loan,  etc.,  Assoc.  v.  Ma- 
loney,  60  S.  W.  Rep.  12,  22  Ky.  L.  Rep.  1094; 
Flynn  v.  Hancock,  35  Tex.  Civ.  App.  395. 

8.  See  Young  v.  Milward,  109  Ky.  123. 

9.  Widow's  Bight  Held  Not  to  Be  Affected  by 
Ceasing  to  Occupy  Premises.  —  Tartt  v.  Negus,  127 
Ala.  301;  Wilson  v.  Johnson,  160  Mo.  507; 
Tindall  v.  Peterson,  (Neb.  1904)  98  N.  W.  Rep. 
688;  Powell  v.  Naylor,  32  Tex.  Civ.  App.  340. 

70't.  1.  Widow's  Right  Defeated  by  Convey- 
ance by  Husband  and  Wife. —  Leamon  t.  Kidwell, 
70  S.  W.  Rep.  185.  24  Ky.  L.  Rep.  890;  Roberts 
v.  Roberts,  to  N.  Dak.  531. 

2.  Effect  of  Conveyance  in  Which  Husband  Is 
Not  Joined.  — Where  the  wife  made  a  mortgage 
of  the  homestead,  which  was  community  prop- 
erty, to  the  huslmnd,  in  which  he  did  not  join, 
and  the  mortgage  was  assigned  by  the  husband, 
who  subsequently  died,  the  wife  could  claim  the 
homestead  rgainst  the  holder  of  the  mortgage. 
Freicrmuth  v.  Steigleman,  130  Cal.  392,  80  Am. 
St.  Rep.  738. 

4.  Widow's  Right  Barred  by  Alienation  After 
Husband's  Death.  —  McAndrew  v.  Hollingsworth, 
72  Ark.  446  :  Jones  v.  Green,  83  S.  W.  Rep.  582, 
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26  Ky.  L.  Rep.  1 191  :  Garrison  v.  Ferguson, 
(Tex. 'Civ.  App.  1899)  54  S.  W.  Rep.  247;  De 
Garcia  v.  Lozano,  (Tex.  Civ.  App.  1899)  54  S. 
W.  Rep.  280  ;  Ostrom  v.  Arnold,  24  Tex.  Civ. 
App.  192. 

704.  2.  Bryant  v.  Bennett,  61  S.  W.  Rep. 
1004,  22  Ky.  L.  Rep.  1866;  Kimberlin  v.  Isaacs, 
62  S.  W.  Rep.  494,  23  Ky.  L.  Rep.  42  ;  Moore  v. 
Moore,  ( Ky.  1904)  78  S.  W.  Rep.  141  ;  Jones 
v.  Green,  83  S.  W.  Rep.  582,  26  Ky.  L.  Rep. 
1 191. 

And  a  reconveyance  to  the  widow  by  her 
grantee  will  not  restore  her  rights  or  divest  the 
rights  of  the  heirs.  Freeman  v.  Mills,  59  S.  W. 
Rep.  3,  22  Ky.  L.  Rep.  859. 

A  Tax  Sale  does  not  so  alter  the  widow's  right 
as  to  permit  partition  at  the  suit  of  the  heirs. 
Davis  v.  Davis,  101  Va.  230. 

3.  Effect  of  Widow's  Lease  of  Homestead.  — 
Moore  v.  Moore,  (Ky.  1904)  78  S.  W.  Rep.  141  ; 
Burns  v.  Falls,  23  Tex.  Civ.  App.  386. 

5.  Widow  Not  Entitled  to  Homestead  if  She  and 
Her  Husband  Remain  Aliens.  —  Vignaud  v.  Dean, 
77  Miss.  860. 

6.  Ullman  v.  Abbott,  10  Wyo.  97. 

705.  7.  Homestead  Held  to  Be  Barred  by 
Divorce  a  Vinculo.  —  Walker  v.  Walker,  181  111. 
260  ;  Barkman  v.  Barkman,  209  III.  269. 

8.  Homestead  Heir!  Not  to  Be  Barred  by  Accept- 
ance of  Dower. —  Geiger  v.  Geiger,  57  S.  Car. 
521. 

Under  Rev.  Stat.  Mo.  1899,  §  2939,  providing 
that,  where  there  are  no  children,  the  widow 
may,  in  lieu  of  dower,  take  one-half  of  the  hus- 
band's estate,  subject  to  the  payment  of  his 
debts,  it  was  held  that  such  estate  was  in  addi- 
tion to  homestead.  Adams  v.  Adams,  183  Mo. 
396. 

706.  1.  View  that  Homestead  Is  to  Be  Esti- 
mated in  Allotting  Dower. —  Ball  v.  Ball,  165  Mo. 
312. 

The  value  of  the  widow's  homestead  is  not 
to  be  lessened  because  there  are  minor  children 
to  occupy  it  with  her.  Gore  v.  Riley,  161  Mo. 
238. 

2.  View  that  Widow  Must  Elect  as  Between 
Dower  and  Homestead.  —  Freeman  v.  Mills.  59 
S.  W.  Rep.  3,  22  Ky.  L.  Rep.  859;  Kimberlin 
V.  Isaacs,  62  S.  W.  Rep.  494,  23  Ky.  L.  Rip. 
42:  Redmond  7'.  Redmond,  112  Ky.  760:  Jones 
v.  Green,  83  S.  W.  Rep.  582,  26  Ky.  L.  Rep.  1 101. 

Election  Not  Binding  Unless  Made  with  Knowl- 
edge of  All  Material  Facts.  —  Green  v.  Hambrick, 
118  Ga.  569. 

In  Illinois  it  has  been  held  that,  where  there 
are  no  children,  the  wife  by  a  post-nuptial 
agreement  may  bar  her  right  to  homestead. 
Mcrki  v.  Merki,  212  111.  121. 

Distributive  Share  in  Lieu  of  Dower.  —  McDon- 


700  70S 


HOMESTEAD, 


Vol.  XV. 


700. 

707. 
70S. 

note  6. 


(7)  A 111 V nuptial  Contract.  — See  note  J. 

(8)  Husband's  Devise.  —  See  notes  6,  7. 

Devise  to  Wife  --  Election.  —  See  note  8. 

Sec  notes  [,  2. 

/.  Allotment  or  Setting  Apart  of  Homestead.  —  See  note  3. 

Quantum  of  Interest  to  Be  Allowed.  —  See  notes  I,  2,  3,  4. 
Where  Wife  Has  Separate  Property.  —  See  note  5, 

Whether  Adverse  Claims  May  Be  Adjudicated  in  Proceedings  for  Allotment.  —  See 


Minor  Children. 


Of  Children  and 

-  See  note  8. 


Heirs  —  a.  IN  GENERAL  —  Homestead  Continued  for 


I  Vpung,  109  Iowa  704;  Edinger  v.  Bain, 
125  Iowa  391. 

The  long  continued  and  undisturbed  posses- 
sion of  the  homestead  by  the  widow  will  create 
the  presumption  that  she  has  elected  to  take 
homestead  instead  of  distributive  share.  Huit 
v.  Huit,  122  Iowa  338. 

Homestead  in  Dower  Estate.  —  Hanna  v.  Gay, 
78  S.  W.  Rep.  915,  25  Ky.  L.  Rep.  1794. 

7O0.  5.  Widow's  Homestead  Held  Not  De- 
feasible by  Antenuptial  Contract.  —  Zachmann  v. 
Zachmann,  201  111.  380,  94  Am.  St.  Rep,  180. 

And  in  California  such  contract  does  not  pre- 
clude the  wife  from  claiming  the  homestead  in 
the  lifetime  of  the  husband  if  he  fails  to  make 
the  claim.    Warner  v.  Warner,  144  Cal.  615. 

6.  View  that  Widow's  Right  Is  Not  to  Be  De- 
feated by  Husband's  Will.  —  Matter  of  Firth,  145 
Cal.  236 ;  Tracy  v.  Tracy,  79  Minn.  267. 

7.  View  that  Husband  May  Defeat  Widow's 
Right  by  Will,  ^  See  In  re  Madden,  104  Wis.  61. 

8.  View  that  Widow  Must  Elect  as  Between 
Homestead  and  Provision  under  Will.  —  Matter 
of  Little,  22  Utah  204. 

In  Kentucky  if  the  devise  is  of  such  a  charac- 
ter as  to  impose  a  condition  upon  the  devisee, 
such  as  the  payment  of  the  testator's  debts,  she 
cannot  take  it  as  devisee  free  from  his  debts. 
Kiesewetter  v.  Kress,  70  S.  W.  Rep.  1065,  24 
Ky.  L.  Rep.  1239;  Schnabel  v.  Schnabel,  108 
Ky.  536. 

In  Wisconsin  under  Rev.  Stat.  Wis.  1898, 
J  3862,  a  devise  of  the  husband  to  the  wife  with 
direction  to  pay  debts  will  not  subject  the  home- 
stead to  the  payment  of  debts,  though  she  takes 
under  the  will.  Pym  v.  Pym,  118  Wis.  662. 
See  al60  Kuener  v.  Prohl,  119  Wis.  489,  where 
the  devise  was  to  the  adult  children. 

Time  in  Which  Election  Shall  Be  Made.  —  In 
Minnesota  the  statute  requiring  dissent  to  be 
filed  within  a  certain  time  was  held  not  to  apply 
where  there  were  no  children  or  descendants 
surviving.    Tracy  v.  Tracy,  79  Minn.  267. 

707.  I.  Matter  of  Firth,  145  Cal.  236; 
Palmer  v.  Palmer,  (Fla.  1904)  35  So.  Rep.  983; 
Ball  v.  Ball,  165  Mo.  312. 

Where  the  husband  devised  the  homestead  to 
the  widow,  it  was  held  that  it  was  not  subject 
to  the  claims  of  creditors  because  she  elected 
to  take  under  the  will.  Cross  v.  Benson,  68 
Kan.  495. 

2.  View  that  Homestead  Is  Not  Barred  by  Ac- 
ceptance of  Provision  under  Will,  —  Mason  v. 
Jackson,  (Tenn.  Ch,  1900)  57  S.  W.  Rep.  217. 
See  also  Tracy  v.  Tracy,  79  Minn.  267. 

Under  the  Michigan  Constitution,  art.  16,  §  4, 
the  widow,  where  there  are  no  children,  is  en- 


titled to  claim  the  homestead  even  though  she 
takes  under  the  will.  Koster  v.  Gellen,  124 
Mich.  149. 

3.  Jurisdictions  Holding  Formal  Assignment  of 
Homestead  by  Court  to  Widow  Unnecessary.  — 

Tartt  v.  Negus,  127  Ala.  301  ;  Newell  v.  Johns, 
128  Ala,  584;  Faircloth  v.  Carroll,  137  Ala. 
243;  Wilson  v.  Johnson,  160  Mo.  507;  Houf 
v.  Brown,  171  Mo.  207;  Gorman  v.  Hale,  109 
Mo.  App.  176;  Carver  v.  Maxwell,  110  Tenn. 
75  ;  Powell  v.  Naylor,  32  Tex.  Civ.  App.  340. 

In  California,  under  Code  Civ.  Pro.  Cal., 
§  1474,  as  amended  April  16,  1880,  where  the 
widow  by  virtue  of  the  statute  takes  the  home- 
stead in  fee,  the  fact  that  the  court  sets  it 
aside  to  her  does  not  affect  her  rights  under 
the  statute.    Matter  of  Fath,  132  Cal.  609. 

If  the  Homestead  Exceeds  the  Statutory  Limit 
in  Value  a  formal  assignment  is  necessary.  Ball 
v.  Ball,  165  Mo.  312. 

70§.  1,  Statutory  Limitations  as  to  Quantity 
and  Value  of  Premises  to  Be  Set  Apart.  —  Tyson 
V.  Tyson,  (Neb.  1904)  98  N.  W.  Rep.  1076. 

2.  Matter  of  Adams,  128  Cal.  380;  Matter  of 
Levy,  j 4 1  Cal.  646,  99  Am.  St.  Rep.  92. 

3.  Valuation  of  Property  at  the  Time  of  Hus- 
band's Death  Controls.  —  Wilson  v.  Johnson,  160 
Mo.  507. 

Valuation  at  Time  of  Contest.  —  In  a  contest 
between  the  heirs  and  the  executor  of  the 
widow  who  claimed  the  excess  under  a  deed 
from  the  husband  to  the  wife,  it  was  held  that 
the  present  value  was  the  proper  basis  for  ad- 
justment of  their  respective  rights.  Jespersen 
v.  Mech,  213  111.  488. 

4.  The  quantum  of  the  estate  depends  upon 
the  character  of  the  estate  at  the  time  of  the 
hearing  on  the  application.  Matter  of  Adams, 
J28  Cal.  380. 

5.  Wife's  Separate  Property  Not  to  Be  Estimated 
in  Allotting  Homestead.  —  Wilmoth  v.  Gossett. 
71  Ark.  594. 

6.  Incumbrances  on  the  Homestead  are  to  be 
estimated  and  deducted  in  allotting  homestead. 
Houf  v.  Brown,  171  Mo.  207. 

8.  Homestead  Continued  for  Widow  and  Minors 
—  Arkansas,  —  Miller  v.  Davis,  69  Ark.  t,  86 
Am.  St.  Rep.  167;  Gates  v.  Solomon,  73  Ark.  8. 

Georgia.  —  Douglas  v.  Marshall,  112  Ga.  423. 

Illinois.  —  Walker  v.  Walker,  181  111.  260: 
Dinsmoor  v.  Rowse,  200  111.  S5S;  Zachmann  v. 
Zachmann,  201  111.  380,  94  Am.  St.  Rep.  180; 
Roberson  v.  Tippie,  209  111.  38, 

Kentucky.  —  Atkins  V.  Baker.  112  Ky.  877. 

Missouri.  —  Phillips  v.  Pressor.  172  Mo.  24. 

South  Carolina.  —  Geiger  v.  Geiger,  57  S. 
Car.  521. 
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709.  See  notes  I,  2. 

Homestead  Descending  to  Heirs.  —  See  note  3» 

710.  See  notes  I,  2. 

711.  In  North  Carolina. —  See  notes  2,  3. 
in  Texas.  —  See  notes  5,  7. 

712.  See  notes  2,  3,  4. 

Setting  Apart  Homestead  to  Children.  —  See  note  5- 
Occupancy.  —  See  notes  6,  7. 

713.  b.   Extent  and  Character  of  Interest - 

714.  c.  Control  and  Conflicting  Rights  - 

Children.  —  See  note  2. 


Duration.  —  See  note  I. 
Not  Affected  by  Acts  of 


Continued  for  Minor  Children  After  Widow's 

Death.  —  In  Arkansas,  where  a  widow  acquires 
a  homestead  in  ner  own  right  it  will,  on  her 
death,  inure  to  the  benefit  of  her  minor  chil- 
dren.   Grimes  v.  Luster,  73  Ark.  266. 

But  in  Missouri  where  the  widow  owns  the 
homestead  it  does  not  continue,  on  her  death, 
to  her  minor  children,  but  descends  to  her  heirs 
subject  to  the  payment  of  her  debts.  Chapman 
v.  McGrath,  163  Mo.  292. 

709.  1.  Children  Only.  —  Macrae  v.  Macrae, 
(Tenn.  Ch.  1899)  57  S.  W.  Rep.  423. 

The  Fact  that  the  Children  Own  Other  Property 
does  not  affect  their  right  to  the  homestead. 
Spence  v.  Goodwin,  128  N.  Car.  273. 

2.  Sloan  v.  Hunter,  65  S.  Car.  235. 
Election  Between  Homesteads  of  Two  Parents. 

—  Where  a  minor  succeeded  to  the  homestead 
of  his  father,  and  subsequently  succeeded  to 
the  homestead  of  his  mother,  it  was  held  that 
he  had  the  right  of  election  between  the  two. 
Grimes  v.  Luster,  73  Ark.  266. 

3.  Homestead  Descends  with  Exemption.  — 
Dinsmoor  v.  Rowse,  200  111.  555  ;  Mitchell  v. 
Mitchell,  69  Kan.  441.  See  also  O'Rear  v. 
Jackson,  124  Ala.  298. 

Nebraska  —  What  Heirs  Intended. —  Where  the 
statute  provided  that,  on  the  death  of  the  sur- 
vivor, the  homestead  would  descend  to  "  his  or 
her  heirs,"  it  was  held  that  the  reference  was 
to  the  heirs  of  the  owner  of  the  fee.  Fort  v. 
Cook,  (Neb.  1902)  90  N.  W.  Rep.  634. 

In  Wisconsin  it  is  the  rule  that  even  vendor's 
liens  are  lost  by  the  descent  of  the  homestead. 
Schmidt  v.  Schmidt,  123  Wis.  295. 

710.  1.  In  Iowa. —  Sayers  v.  Childers,  112 
Iowa  681;  Kinzer  v.  Stephens,  121  Iowa  347; 
Porter  v.  Perkins.  125  Iowa  55. 

If  the  owner  devises  the  homestead  to  his 
widow  with  remainder  over  to  some  of  his  chil- 
dren, the  remaindermen  taking  under  the  will 
lose  the  right  of  exemption  from  their  debts. 
What  Cheer  First  Nat.  Rank  v.  Willie,  115 
Iowa  77. 

In  Kansas  the  interest  of  the  heir  becomes 
vested  on  the  death  of  the  head  of  the  family 
and  cannot  be  conveyed  by  him  in  fraud  of  cred- 
itors.   HolIingerz>.  Boatmen's  Bank.  60  Kan.  519. 

2.  Adults  May  Share.  —  In  re  Rafferty.  112 
Fed.  Rep.  512. 

711.  2.  Homestead  Continued  for  Children 
Only  —  North  Carolina.  —  The  homestead  right 
inures  to  the  benefit  of  nn  unborn  child.  In  re 
Scabolt,  mj  Fed.  Rep.  766  (construing  the 
North  Carolina  statute). 

3.  Widow's  Dower  Bight  Has  Priority.  -  In  r<- 
Seabolt,  n3  Fed.  Rep.  766. 


5.  Texas  —  Homestead  Goes  to  Survivor.  —  Bell 

v.  Read,  23  Tex.  Civ.  App.  95. 

7.  Bell  v.  Read,  23  Tex.  Civ.  App.  95. 

The  Administrator  Has  No  Rights  in  the  Home- 
stead. —  The  order  of  the  court  setting  apart 
the  homestead  withdraws  it  from  administra- 
tion, but  does  not  affect  the  rights  of  those  own- 
ing the  property.  Simms  v.  Hixon,  (Tex.  Civ. 
App.  1901)  65  S.  W.  Rep.  36. 

712.  2.  Minor's  Right  to  Occupy.  —  Garrison 
v.  Ferguson,  (Tex.  Civ.  App.  1899)  54  S.  W. 
Rep.  247  ;  Modisett  v.  National  Bank,  23  Tex. 
Civ.  App.  589. 

3.  Powell  v.  Naylor,  32  Tex.  Civ.  App. 
340. 

4.  Cannot  Be  Claimed  Against  Valid  Mortgage. 

—  The  homestead  cannot  be  claimed  by  the 
children  against  a  valid  mortgage.  Leslie  v. 
Elliott,  26  Tex.  Civ.  App.  578. 

5.  Effect  on  Mortgage  of  Setting  Aside  Home- 
stead to  Children.  —  Where  the  homestead  was 
set  aside  to  the  minor  children  and  the  ad- 
ministration of  the  estate  was  closed,  it  was 
held  that  a  mortgagee  holding  a  mortgage  on 
the  homestead,  who  had  failed  to  file  his  claim 
with  the  administrator,  could  not  foreclose. 
Tiboldi  v.  Palms,  97  Tex.  414. 

6.  Occupancy.  —  Grimes  v.  Luster,  73  Ark. 
266;  Kinzer  v.  Stephens,  121  Iowa  347;  Gor- 
man v.  Hale,  109  Mo.  App.  176;  Tindall  v. 
Peterson,  (Neb.  1904)  98  N.  W.  Rep.  688; 
Rockwood  v.  St.  John,  10  Okla.  476. 

7.  Illinois  Statute.  —  By  Hurd's  Rev.  Stat.  Til. 
1897,  c.  52,  §  4,  the  rule  is  changed  and  occu- 
pancy is  110  longer  necessary.  Walker  v. 
Walker,  181  III.  260. 

7 IS.  1.  Homestead  Vesting  Absolutely. — 
In  Alabama,  by  statutes  of  1885  and  1887,  the 
probate  court  was  empowered,  when  a  deced- 
ent's estate  did  not  exceed  the  amount  ex- 
empted to  widows  and  minors,  and  no  adminis- 
tration on  the  estate  was  granted,  after  sixty 
days,  to  cause  the  property  to  be  appraised  and 
to  be  set  apart  absolutely  to  the  widow  and 
children.    Faircloth  v.  Carroll,  T37  Ala.  24.x. 

Where  a  married  woman,  owning  a  home- 
stead of  less  value  than  the  statutory  limit,  died 
leaving  an  infant  child  that  survived  her  a  few 
weeks,  and  at  its  death  the  child  left  its  father 
as  sole  heir,  it  was  held  that  the  child  took  the 
homestead  absolutely,  though  not  allotted  dur- 
ing its  life  by  decree  of  court,  and  on  its  death 
the  homestead  descended  to  the  father  freed 
from  the  debts  of  the  mother.  Quinn  v.  Camp- 
bell. 126  Ala.  280. 

711.  2.  No  Waiver  by  Minors.  —  Walker  v. 
Walker,  t8i  111.  260. 
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Rights  of  Surviving  Spouse  and  Children  During  Their  Lives. 

Sec  notes  I,  2. 

in  Texas.  —  See  notes  3,  4,  5,  6. 

Curtesy  and  Dower.  —  See  note  I. 

Effect  of  Testamentary  Disposition.  — ■  See  note  3. 

Sale  of  Homestead.  —  See  notes  4,  5. 

Partition.  —  See  notes  8,  9. 

See  notes  1,  2. 


See  notes  4,  5,  6, 


7 I  I.  4.  In  Missouri  the  widow  and  chil- 
dren take  the  homestead  as  joint  tenants.  Gore 
v.  Riley,  161  Mo.  238. 

5.  Martin  v.  Martin,  84  Miss.  553. 

In  Alabama  the  widow  and  minor  children  are 
tenants  in  common.  Faircloth  v.  Carroll,  137 
Ala.  243. 

6.  Widow  Cannot  Impair  Children's  Rights  — 

Kentucky.  —  Kiesewetter  v.  Kress,  70  S.  W. 
Rep.  1065,  24  Ky.  L.  Rep.  1239. 

Louisidna.  —  Fatjo's  Succession,  52  La.  Ann. 
1561. 

Michigan.  —  Gerber  v.  Upton,  123  Mich.  605. 

Missouri.  —  Houf  v.  Brown,  171  Mo.  207; 
Phillips  v.  Presson,  172  Mo.  24;  Gorman  v. 
Hale,  109  Mo.  App.  176. 

Nebraska.  —  Tindall  v.  Peterson,  (Neb.  1904) 
98  N.  W.  Rep.  688. 

And  the  same  rule  applies  to  the  widower. 
Wells  v.  Sweeney,  16  S.  Dak.  489,  102  Am.  St. 
Rep.  713. 

The  widow  may  sell  timber  from  the  land 
in  order  to  make  repairs  to  the  buildings  and 
fences.  Flener  v.  Flener,  69  S.  W.  Rep.  954, 
24  Ky.  L.  Rep.  725. 

In  Kentucky.  —  Where  the  homestead  was  de- 
vised to  the  wife  subject  to  the  payment  of 
debts,  and  she  took  under  the  will,  it  was  held 
an  abandonment  of  her  right  of  homestead,  but 
not  to  impair  that  of  the  children.  Schnabel 
v.  Schnabel,  108  Ky.  536. 

In  Minnesota.  —  The  renunciation  of  the  will 
by  the  widow  destroys  the  rights  of  the  re- 
mainderman under  the  devise.  Schacht  v. 
Schacht,  86  Minn.  91. 

715.  1.  Illinois.  —  Robb  v.  Howell,  180  111. 
177;  Kloss  v.  Wylezalek,  207  111.  328,  99  Am. 
St.  Rep.  220. 

2.  Walker  v.  Walker,  181  III.  260. 

3.  Texas  —  Vests  in  Surviving  Parent.  —  Sal- 
mons v.  Thomas,  25  Tex.  Civ.  App.  422  ;  Martin 
v.  McAllister,  94  Tex.  567. 

Children  Have  No  Interest  in  Rents.  —  The 
fact  that  the  widow  temporarily  leased  the 
homestead,  and  that  the  children  who  volun- 
tarily abandoned  it  were  entitled  to  joint  occu- 
pancy with  her,  will  not  entitle  them  to  demand 
any  part  of  the  rents.  Burns  v.  Falls,  23  Tex. 
Civ.  App.  386. 

4.  Where  Debts  Exist  Against  the  Community 
Estate  the  Surviving  Parent  May  Sell.  —  Martin 
v.  McAllister,  94  Tex.  567. 

•5.  Survivor  Declining  to  Exercise  Right.  — 
Where  the  widow  attempts  to  convey  the  whole 
homestead,  the  children  are  entitled  to  immedi- 
ate possession  of  their  half  interest.  De  Garcia 
v.  Lozano,  (Tex.  Civ.  App.  1899)  54  S.  W. 
Rep.  280. 

(5.  Necessity  of  Guardian.  —  Bell  v.  Read,  23 

Tex.  Civ.  App.  95. 

7?*5.    1.   See  Bloom  v.  Strauss,  70  Ark.  483. 


3.  Devise  Does  Not  Defeat  Children's  Rights.  — 

Schnabel  v.  Schnabel,  108  Ky.  336;  Bruton  v. 
McRae,  125  N.  Car.  206;  McCrae  v.  McCrae, 
103  Tenn.  719,  affirmed  (Tenn.  Ch.  1899)  57  S. 
W.  Rep.  423. 

4.  Sale.- — Anderson  v.  Hall,  114  Ga.  1016; 
Broyles  v.  Cox,  153  Mo.  242,  77  Am.  St.  Rep. 
714;  In  re  Powell,  157  Mo.  151. 

5.  Hodge  v.  Norton,  133  Cal.  99;  Douglas  v. 
Marshall,  112  Ga.  423;  Goodell  v.  Hall,  112  Ga. 
435  ;  New  Madrid  Banking  Co.  v.  Brown,  165 
Mo.  32. 

8.  No  Partition.  —  And  this  rule  applies  to  the 
surviving  husband.  Wells  v.  Sweeney,  16  S., 
Dak.  489,  102  Am.  St.  Rep.  713. 

In  Kansas  there  can  be  no  partition  among 
the  children  until  all  attain  majority.  Trumbly 
v.  Martell,  61  Kan.  703,  reversing  9  Kan.  App. 
364- 

In  Mississippi,  though  the  widow  and  heirs 
take  the  homestead  as  tenants  in  common,  it 
will  not  be  partitioned  at  the  suit  of  an  heir 
while  the  widow  continues  to  occupy  it  as  a 
homestead.    Martin  v.  Martin,  84  Miss.  553. 

In  Alabama,  where  the  title  to  the  home- 
stead vests  absolutely  in  the  widow  and  minor 
children  as  tenants  in  common,  it  was  held  that 
the  vendee  of  one  of  the  children,  who  had  con- 
veyed after  attaining  her  majority,  could  main- 
tain suit  for  partition  against  the  widow  and 
minor  child.    Faircloth  v.  Carroll,  137  Ala.  243. 

9.  Partition  Subject  to  Homestead  Rights  of 
Widow  and  Children.  —  Turnage  v.  Craig,  203 
111.  T67. 

717.  1.  In  South  Carolina  the  heirs  were 
held  entitled  to  partition  as  against  the  widow, 
there  being  no  minor  children.  Saunders  v. 
Strobel,  64  S.  Car.  489. 

And  where  the  children  were  all  sui  juris 
they  were  held  entitled  to  a  partition  of  the 
homestead  to  the  exclusion  of  the  widow,  who 
had  taken  dower  in  the  husband's  estate. 
Geiger  v.  Geiger,  57  S.  Car.  521. 

2.  Texas  —  Constitutional  Provision  as  to  Par- 
tition. —  Salmons  v.  Thomas,  25  Tex.  Civ.  App. 
422 ;  Moss  v.  Smith,  (Tex.  Civ.  App.  1902) 
68  S.  W.  Rep.  S33- 

Where  the  widow  had  conveyed  her  interest 
in  the  homestead,  and  it  was  impracticable  for 
the  minor  children  to  occupy  it,  it  was  held 
proper  to  order  a  partition  thereof.  Garrison 
v.  Ferguson,  (Tex.  Civ.  App.  1899)  54  S.  W. 
Rep.  247. 

Where  under  the  Texas  statute  the  home- 
stead was  continued  for  the  benefit  of  unmar- 
ried daughters,  partition  was  granted  as  against 
an  unmarried  daughter  who  had  attained  her 
majority.  White  v.  Small,  22  Tex.  Civ.  App. 
318. 

The  constitutional  provision  does  not  apply 
to  the  suit  of  the  children  ngainst  tbs  alienee 
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717.  d.  Termination  of  Interest.  —  See  note  3. 

Termination  —  Burden  of  Proof.  — -  See  note  4. 

718.  4.  Continuance  of  Homestead  After  Death  of  Survivor.  —  See  note  1. 
XIV.  Enforcement  and  Protection  of  Right  —  1.  Jurisdiction  of 

Courts  —  a.  In  General.  —  See  note  3. 

710.     Allotment  when  Jurisdiction  Is  Acquired  on  Other  Grounds.  — See  note  I. 

720.  c.  Insolvency  Courts. — See  note  6. 

721.  d.  Jurisdiction  Limited  to  Allotment.  —  See  note  1. 

2.  Claiming,  Selecting,  and  Setting  Apart  —  b.  Occupancy  as  Suf- 
ficient Selection.  —  See  note  4. 

723.   c.  Claim  and  Selection  —  (1)  In   General — Homestead  "to  Be 

Selected  by  the  Owner"  —  Occupancy  Not  Sufficient.  —  See  note  3. 

Design  of  Statutes.  —  See  note  5. 
723.    (2)  Where  Property  Not  in  Excess  of  Exemption.  — See  note  2. 

d.  Formal  Dedication  and  Setting  Apart.  —  See  note  3. 
734.    See  note  1. 

725.   e.  Compliance  with  Statute  —  (i)  In  General. — See  note  1. 


of  the  surviving  parent,  but  partition  may  be 
had  subject  to  the  estate  secured  by  such 
vendee.  Lee  v.  British,  etc.,  Mortg.  Co.,  25  Tex. 
Civ.  App.  481. 

On  the  death  of  the  widow  and  the  attain- 
ment of  majority  by  the  children  the  homestead 
is  subject  to  partition.  Simms  v.  Hixon,  (Tex. 
Civ.  App.  1901)  65  S.  W.  Rep.  36. 

Where  the  parents  are  dead  and  the  guardian 
of  the  minors  has  not  had  the  homestead  set 
apart  for  the  use  of  the  minors,  it  may  be  par- 
titioned. Powell  v.  Naylor,  32  Tex.  Civ.  App. 
34o. 

717.  3.  Termination  at  Majority. —  Mc An- 
drew v.  Hollingsworth,  72  Ark.  446  ;  Sutton  v. 
Rosser,  109  Ga.  204,  77  Am.  St.  Rep.  367  ;  Bat- 
tey  v.  Barker,  62  Kan.  517;  Northrup  v.  Hor- 
ville,  62  Kan.  767;  Simpson  v.  Scroggins,  182 
Mo.  560. 

Children  Who  Reach  Majority  Without  an  Appli- 
cation for  a  Homestead. —  A  refusal  to  allot  the 
homestead  to  a  minor  within  sixteen  days  of  his 
majority  will  not  be  set  aside.  Stewin  v.  Thrift, 
30  Wash.  36. 

Termination  by  Marriage.  —  In  Kentucky  the 
homestead  is  continued  for  the  benefit  of  the 
unmarried  minor  children  and  terminates  on 
marriage  during  minority.  Jones  v.  Crawford, 
(Ky.  1905)  84  S.  W.  Rep.  568. 

4.  See  Sigman  v.  Austin.  1  12  Ga.  570. 

71W.  1.  Exemption  Held  to  Continue  to  Heirs. 
—  In  re  Rafferty,  112  Fed.  Rep.  512  (decided 
under  the  Iozva  statute). 

3.  Jurisdiction  Depends  upon  Statute.  —  Cham- 
blee  v.  Cole,  128  Ala.  649. 

719.  1.  Incidental  Power  to  Allot.  —  Jackett 
v.  Rower,  62  Neb.  232. 

North  Carolina  Superior  Court.  —  Jordan  v. 
Newsome,  126  N.  Car.  553. 

720.  6.  Insolvency  Courts.  —  In  re  Oder- 
kirk,  [03  Fed.  Rep.  779  (decided  under  the 
Vermont  statute). 

Homestead  of  Bankrupts.  —  The  trustee  in 
bankruptcy  should  set  apart  the  homestead.  In 
re  Hopkins,  103  Fed.  Rep.  781. 

In  the  bankruptcy  courts  the  homestead  will 
not  be  set  apart  where  it  is  apparent  that 
creditors  holding  waivers  of  exemption,  and 
not  the  bankrupt,  will  reap  the  benefit  thereof. 
In  re  Garner.  115  Fed.  Rep.  200. 


Bankruptcy  courts  have  no  jurisdiction  to  sell 
the  homestead  set  apart  to  the  bankrupt,  even 
where  there  are  debts  against  which  it  is  not 
exempt.  Ingram  v.  Wilson,  125  Fed.  Rep.  913, 
60  C.  C.  A.  618.  But  see  In  re  Gordon,  115 
Fed.  Rep.  445. 

721.  1.  Jurisdiction  Limited  to  Allotment.  — 
In  re  Swords,  112  Fed.  Rep.  661  ;  James  v. 
James,  72  Ark.  329,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  721  ;  Matter  of  Firth, 
145  Cal.  236. 

4.  Occupancy  Sufficient  Designation  —  Illinois. 

—  Charleston  State  Bank  v.  Brooks,  109  111. 
App.  51  ;  Miller  v.  McAlister,  197  111.  72. 

Iowa.  —  Mitchell  v.  West,  (Iowa  1903)  93  N. 
W.  Rep.  380. 

Tennessee.  —  Carver  v.  Maxwell,  110  Tenn. 
75- 

Texas.  —  Texas  Land,  etc.,  Co.  v.  Cooper, 
(Tex.  Civ.  App.  1901)  67  S.  W.  Rep.  173; 
Moore  v.  Graham,  29  Tex.  Civ.  App.  235. 

Washington.  —  Matter  of  Feas,  30  Wash.  51  ; 
Whitworth  v.  McKee,  32  Wash.  83. 

722.  3.  Selection  Necessary  —  Occupancy  Not 
Sufficient.  —  Foogman  v.  Patterson.  9  N.  Dak. 
254- 

5.  Waiver  of  Right  to  Select  Only.  —  See  Har- 
ris v.  Matthews,  36  Tex.  Civ.  App.  424. 

72-J.    2.  Property  Not  in  Excess  of  Exemption 

—  United  States.  —  In  re  Tollett.  106  Fed.  Rep. 
866,  46  C.  C.  A.  11  (construing  the  Tennessee 
statute). 

Alabama.  —  Quinn  v.  Campbell,  126  Ala.  280. 

Georgia.  —  Piedmont  Nat.  Bldg.,  etc..  Assoc. 
v.  Bryant,  115  Ga.  417. 

Missouri.  —  Taplcy  Ogle,  162  Mo.  190; 
Houf  v.  Brown,  171  Mo.  207. 

Tennessee. —  Dellc  v.  YeUon.  103  Tenn.  476; 
Carver  v.  Maxwell,  110  Tenn.  75. 

Texas.  —  Moore  Graham.  29  Tex.  Civ. 
App.  23s. 

Washington.  —  Whitworth     v.  McKee, 
Wash.  83. 

3.  Formal  Dedication     Recording  Claim.  —  In 

re  Garner.  115  Fed.  Rep.  200  (decided  under 
the  Virginia  statute). 

721.  1.  Entry  of  "Homestead"  on  Recorded 
Title.  —  I>>  re  Nye,  (C.  C.  A.)  133  Fed.  Rep. 
33  (decided  under  the  Colorado  statutes). 

725.  1.  Compliance  with  Statute  ii.  General.  — 


469 


795  7  SO 


HOMESTEAD. 


Vol.  XV. 


7«>r». 

note  5. 
790. 


1 .' 1  Sufficiency  of  Claim  or  Declaration  —  statutes  Mandatory.  —  See 


Sec  notes  3,  5. 

Substantial  Compliance.  —  See  notes  7>  8. 
General  Description  of  Land.  —  See  note  IO. 

7*17.  /.  Selection.  —  See  note  2. 

Excessive  Claim  and  Selection.  —  Sec  notes  7,  8. 
Capricious  Selection.  —  See  note  IO. 
72S.    g.  TlM  E  TO  ASSERT  CLAIM  —  Under  Statutes  Requiring  Claim  and  Selection. 
—  See  note  3. 

Time  of  Making  Claim  Before  Sale.  —  See  notes  6,  7,  8,  9. 

799.  h.  Appraisal,  Allotment,  and  Sale  —  (i)  Right  to  Sell  in 
General.  —  See  note  1. 

730.  (3)  Duty  of  Officer  to  Appraise  and  Set  Apart  —  Ascertainment  of  Extent 
and  Value.  —  See  notes  2,  3. 

Homestead  Should  Be  Set  Apart.  — See  notes  5,  6. 
Appointment  of  Commissioners  or  Appraisers.  —  See  note  7. 


In  rc  Garner,  115  Fed.  Rep.  200;  Matter  of 
Gallagher,  134  Cal.  96;  Tappendorff  v.  Moranda, 
134  Cal.  419;  Piedmont  Nat.  Bldg.,  etc.,  Assoc. 
v.  Bryant,  115  Ga.  417. 

7*25.  5.  Statutes  Mandatory.  —  In  Georgia, 
where  the  wife's  right  to  have  the  homestead  set 
apart  out  of  her  husband's  property  depends 
upon  his  refusal  to  do  so,  the  schedule  filed  by 
the  wife  must  unequivocally  show  such  refusal. 
Batson  v.  Benford,  119  Ga.  256. 

726.  3.  Head  of  Family.  —  Reid  v.  Engle- 
hart-Davidson  Mercantile  Co.,  126  Cal.  527,  77 
Am.  St.  Rep.  206. 

6.  Value  of  Property.  —  In  Georgia  the  home- 
stead claimant  need  not  value  the  property 
claimed,  that  being  the  duty  of  the  surveyor. 
Wood  v.  Collins,  11 1  Ga.  32. 

7.  Technical  Objections  Disregarded.  —  Mellen 
v.  McMannis,  9  Idaho  418. 

8.  Reasonable  Certainty.  —  Ard  v.  Pratt,  61 
Kan.  775. 

10.  General  Description  of  Land.  —  An  errone- 
ous description  of  the  land  will  avoid  the  claim. 
Harris  v.  Duarte,  141  Cal.  497. 

727.  2.  Grimes  v.  Luster,  73  Ark.  266. 

7.  Excessive  Claim  and  Selection.  —  Robb  v. 
Robb,  (Tex.  Civ.  App.  1901)  62  S.  W.  Rep.  125. 

8.  Excessive  Claim  Held  Invalid  in  Georgia.  — 
Piedmont  Nat.  Bldg.,  etc.,  Assoc.  v.  Bryant,  115 
Ga.  417 ;  Evans  v.  Piedmont  Nat.  Bldg.,  etc., 
Assoc.,  117  Ga.  940. 

10.  Capricious  Selection.  —  See  Slappy  v.  Plan- 
ners, 137  Ala.  199. 

72S.  3.  Before  Sale.  —  In  rc  Oderkirk,  103 
Fed.  Rep.  779 ;  Curtis  v.  Osborne,  63  Neb.  837. 

In  Louisiana,  where  a  husband  conveyed  the 
homestead  to  the  wife  in  fraud  of  his  creditors, 
and  the  conveyance  was  set  aside,  it  was  held 
that  the  homestead  could  not  then  be  claimed. 
Babineau  v.  Guilbeau,  52  La.  Ann.  992. 

Before  Order  of  Sale.  —  Foogman  v.  Patterson, 
9  N.  Dak.  254. 

Before  Decree  of  Foreclosure.  —  Gilbert  v. 
Provident  Life,  etc.,  Co.,  (Neb.  1901)  95  N.  W. 
Rep.  488. 

6.  Before  or  at  Time  of  Levy.  —  Jones  v.  Olson, 
17  Colo.  App.  144. 

Where  creditors  sue  to  set  aside  a  conveyance 
of  the  homestead  as  a  fraud  on  them,  if  the 


claim  to  homestead  is  not  asserted  before  final 
decree,  there  is  a  waiver,  and  the  homestead 
cannot  be  subsequently  claimed.  McNally  v. 
White,  154  Ind.  163;  Hays  City  First  Nat. 
Bank  v.  Vest,  187  111.  389. 

7.  Within  Reasonable  Time  After  Levy.  — 
Barrett  v.  Smith,  17  Montg.  Co.  L.  Rep.  (Pa.)  22. 

8.  Stinson  v.  Call,  163  Mo.  323. 

9.  At  Any  Time  Before  Sale.— Ard  v.  Pratt,  61 
Kan.  775  ;  Elstroth  v.  Young,  83  Mo.  App.  253  ; 
Union  Stock  Yards  Nat.  Bank  v.  Smout,  62 
Neb.  227  ;  Folsom  v.  Asper,  25  Utah  299 ;  Op- 
penheim  v.  Myers,  99  Va.  582  ;  Ross  v.  Howard, 
25  Wash.  1  ;  Smalley  v.  Laugenour,  30  Wash. 
307. 

A  claim  interposed  after  a  cause  has  been 
appealed,  reversed,  and  remanded,  is  in  time. 
Rosenbaum  v.  Davis,  106  Tenn.  51. 

729.  1.  Cannot  Be  Sold. —  Lewis  v.  Mauer- 
man,  35  Wash.  156. 

730.  2.  Ascertainment  of  Extent  and  Value. — 
National  Bank  of  Commerce  v.  Chamberlain, 
(Neb.  1904)  100  N.  W.  Rep.  943. 

3.  Excess  Only  to  Be  Sold.  —  Vincent  v.  Vine- 
yard, 24  Mont.  207,  81  Am.  St.  Rep.  423. 

5.  Homestead  Should  Be  Set  Apart.— Palmer  v. 
Riddle,  r97  111.  45:  Chamberlain  Banking  House 
v.  Zutavern,  59  Neb.  623.  Compare  Miller  v. 
McAlister,  197  ID.  72. 

6.  Creech  v.  Childers,  156  Mo.  338;  Smith  v. 
Thompson,  169  Mo.  553. 

Where  the  owner  of  an  undivided  interest  in 
eighty  acres  of  land  resided  upon  one  forty-acre 
lot,  and  her  interest  in  the  forty  on  which  she 
resided  exceeded  in  value  the  homestead  limit, 
it  was  held  that  a  sale  could  be  made  of  her 
interest  in  the  other  forty  acres  without  an 
allotment  of  homestead.  Miller  v.  McAlister, 
197  111.  72.  Compare  Palmer  v.  Riddle,  197 
111.  4-5- 

Where  the  Owner  Makes  the  Selection  the  sher- 
iff is  not  required  to  act.  Ackerman  v.  Hen- 
dricks, T17  Iowa  106. 

7.  Appointment  of  Appraisers  or  Commissioners. 

—  Creech  v.  Childers.  156  Mo.  338. 

A  homestead  allotment  made  by  commission- 
ers appointed  by  the  trustee  under  a  deed  of 
assignment  is  invalid.  Jordan  v.  Newsome,  1 26 
N.  Car.  553. 
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733.     Ascertainment  of  Value —  Sale  of  Undivided  Interest.  —  See  note  I. 

(4)  Qualification  of  Commissioners.  —  Sec  note  4. 

(5)  Allotment  or  Appraisement.  —  See  note  7. 

733.  (6)  Failure  of  Officer  to  Set  Apart — Effect  of  Sale.  — See  note  2. 

Sale  Conveys  No  Title.  —  See  notes  3,  4. 

734.  See  note  1. 

Sale  Subject  to  Homestead.  —  See  notes  2,  3. 

(7)  Sale  of  Indivisible  Property.  —  See  note  9. 

735.  See  note  1. 

In  Connection  with  Statutes  as  to  Setting  Apart  Before  Sale.  —  See  notes  2,  3. 
Payment  of  Excess  by  Debtor.  —  See  note  5. 

736.  i.  .Exceptions  to  Allotment  —  Reassignment  —  Eeaiiotment. 
—  See  notes  2,  3. 

Reassignment  upon  Increase  or  Decrease  in  Value. 


732.  1.  Ascertainment  of  Value  —  Sale  of 
Undivided  Interest.  —  Delk  v.  Yelton,  103  Tenn. 
476. 

4.  Disinterested.  —  The  fact  that  a  homestead 
was  allotted  by  three  neighbors  of  the  claimant 
without  notice  to  the  creditors  did  not  neces- 
sarily avoid  the  allotment.    Jordan  v.  Newsome, 

126  N.  Car.  553. 

7.  Sufficiency  of  Allotment. — A  homestead  set 
off  by  appraisers  irregularly  appointed  by  a 
deputy  sheriff  cannot  be  successfully  attacked 
in  a  collateral  proceeding,  especially  where  long 
acquiesced  in  by  creditors.    Oates  v.  Munday, 

127  N.  Car.  439. 

733.  2.  Failure  of  Officer  to  Set  Apart  Not 
Prejudicial  to  Right. —  Where  the  owner  had  his 
residence  on  forty  of  one  hundred  and  twenty 
acres,  in  a  contiguous  body,  he  was  not  entitled 
to  claim  an  outlying  forty  acres  as  homestead 
against  the  purchaser  at  an  execution  sale 
thereof.  Koch  v.  West,  1 1 8  Iowa  468,  96  Am. 
St.  Rep.  394. 

5.  Sale  Conveys  No  Title  — ■  Alabama.  —  Knight 
v.  Davis,  135  Ala.  139. 

Illinois.  —  Lynn  v.  Sentel,  183  111.  382,  75 
Am.  St.  Rep.  no.  But  see  Strong  v.  Peters, 
212  111.  282. 

Michigan.  —  Burkhardt  V.  Walker,  132  Mich. 
93,  102  Am.  St.  Rep.  386,  9  Detroit  Leg.  N. 
525- 

Missouri.  —  Worley  v.  Hicks,  161  Mo.  340; 
New  Madrid  Banking  Co.  v.  Brown,  165  Mo. 

32- 

Nebraska.  —  Union  Stock  Yards  Nat.  Bank  v. 
Smout,  62  Neb.  227  ;  Van  Doren  v.  Weideman, 
(Neb.  1903)  94  N.  W.  Rep.  124. 

Washington.  —  Whitworth  v.  McKee,  32 
Wash.  83. 

Where  a  trust  deed  covering  the  homestead 
was  invalid  as  to  part  of  the  debt  secured 
thereby,  a  sale  for  the  satisfaction  of  the  whole 
debt  conveys  no  title  to  the  purchaser.  Hill- 
yer  v.  Westfall,  (Tex.  Civ.  App.  1902)  67  S. 
W.  Rep.  1045. 

4.  Without  Reference  to  Extent  or  Value  — 
Illinois.  —  Palmer  v.  Riddle,  197  111.  45;  Miller 
v.  McAlister,  197  111.  72;  Butler  v.  Brown,  20$ 
111.  606. 

Minnesota.  —  Hook  v.  Northwest  Thresher 
Co..  91  Minn.  482. 

Missouri.  —  Creech  v.  Childers,  156  Mo.  338; 
Stinson  v.  Call,  163  Mo.  323  ;  Simpson  v.  Scrog- 
gins,  182  Mo.  560. 


See  note  4. 


Nebraska.  —  Chamberlain  Banking  House  v. 
Zutavern,  59  Neb.  623. 

Tennessee.  —  Delk  v.  Yelton,  103  Tenn.  476. 

Washington.  —  Whitworth  v.  McKee,  32 
Wash.  83. 

734.  1.  Not  Void.  —  Steiner  v.  Berney,  130 
Ala.  289;  Huff  v.  Miller,  (Tenn.  Ch.  1900)  58 
S.  W.  Rep.  876. 

2.  Cannot  Be  Sold  Subject  to  Homestead.  — 

Monroe  v.  Price,  80  S.  W.  Rep.  11 84,  26  Ky.  L. 
Rep.  250;  Burkhardt  v.  Walker,  132  Mich.  93, 
102  Am.  St.  Rep.  386,  9  Detroit  Leg.  N.  525; 
Moore  V.  Wilkerson,  169  Mo.  334.  See  also 
Strong  v.  Peters,  212  111.  282. 

3.  Reversionary  Interest  May  Be  Sold.  —  In  re 
Tollett,  106  Fed.  Rep.  866,  46  C.  C.  A.  11; 
National  Loan,  etc.,  Assoc.  v.  Maloney,  60  S. 
W.  Rep.  12,  22  Ky.  L.  Rep.  1094;  Hamby  v. 
Lane,  107  Tenn.  698,  89  Am.  St.  Rep.  967. 

9.  Sale  Where  Homestead  Cannot  Be  Set  Apart. 
—  In  re  Oderkirk,  103  Fed.  Rep.  779,  4  Am. 
Bank.  Rep.  617,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  734 ;  Davidson  v.  Dishrr.an, 
59  S.  W.  Rep.  326,  22  Ky.  L.  Rep.  940;  Weber 
v.  Gardner,  80  S.  W.  Rep.  481,  26  Ky.  L.  Rep. 
44;  Wardell  v.  Wardell,  (Neb.  1904)  99  N.  W. 
Rep.  674. 

In  Bankruptcy  Cases  the  expense  of  sale  must 
be  borne  by  the  trustee.  In  re  Hopkins,  103 
Fed.  Rep.  781. 

735.  1.  Transfer  of  Money  or  Property.  — 
In  re  Manning,  123- Fed.  Rep.  180;  Cutler  v. 
Cutler.  188  111.  285. 

2.  In  Connection  with  Statutes  as  to  Setting 
Apart  Before  Sale.  —  See  Baker  v.  Grand  Island 
Banking  Co.,  (Neb.  1903)  93  N.  W.  Rep.  428. 

3.  In  re  Nye,  (C.  C.  A.)  133  Fed.  Rep.  33. 

5.  Payment  of  Excess  by  Debtor.—  In  re  Oder- 
kirk, 103  Fed.  Rep.  779;  In  re  Hopkins.  103 
Fed.  Rep.  781  ;  In  re  Anderson.  103  Fed.  Rep. 
854;  In  re  Manning,  123  Fed.  Rep.  180. 

73<i.  2.  Allotment  Not  Disturbed  Except  for 
Good  Cause.  —  Rucdess  v.  Robinson,  (Ky.  1900) 
57  S.  W.  Rep.  619. 

3.  Substantial  Defect  in  Proceedings. —  Gore  v. 
Riley,  161  Mo.  238. 

4.  Subject  to  Fluctuations.  —  Tn  North  Caro- 
lina there  is  a  statutory  provision  that  where 
the  property  claimed  as  a  homestead,  for  any 
reason,  increases  fifty  per  cent,  or  more  in 
value,  creditors  of  the  owner  may  secure  a  re- 
allotment.  McCaskill  v.  McKinnon,  125  N.  Car. 
179. 
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7:*7.  /.  I'KKSUMPTIONS  —  COLLATERAL  ATTACK  —  Liberal  Presumptions  in 
Favor  of  Regularity.  —  See  notes  I,  2. 

3.  Contest  of  Claim  and  Selection.  —  See  note  5. 

7:*?"i.    4.  Relief  Against  Infringement  of  Right  —  a.  At  Law  —  Sale  Set  Aside. 

—  See  notes  1,  2. 

7  '.lit.     Effect  of  Recovery  Back  of  Homestead.  —  See  note  3. 

/'.   IN  EQUITY  —  Power  to  Protect  in  General. — See  note  6. 

Injunction  —  Removal  of  Cloud. — -  See  nole  7. 
7  10.    See  note  3.  ' 

4.  Evidence  — ■  Burden  of  Proof.  —  See  notes  5,  6. 

7  1  I.     Prima  Facie  Case  Sufficient.  —  See  note  2. 

Admissibility  of  Evidence.  —  See  notes  4,  6. 

71*2.  5.  Exhaustion  of  Property  Before  Sale  of  Homestead — Adjustment 
of  Equities  Between  Creditors  —  Equitable  Rule  as  Between  Creditors.  ■ —  See  note  2. 

As  Between  Debtor  and  Creditor.  —  See  notes  3,  4. 
7  III.     Exhaustion  of  Other  Property  Required  by  Statute.  — See  note  I. 

HOMOLOGATE.  —  See  note  3. 

744.  HONEST.  —  See  note  1. 

745.  HOPE.  —  See  note  6. 


737.  1.   Liberal  Presumptions.  —  Ach  v. 

Milam,  118  Ga.  105;  Hook  v.  Northwest 
Thresher  Co.,  91  Minn.  482. 

2.  Collateral  Attack.— Ach  v.  Milam,  118  Ga. 
105;  Oates  v.  Munday,  127  N.  Car.  439;  Sloan 
v.  I  lunter,  65  S.  Car.  235 ;  Shires  v.  Corlett, 
104  Tenn.  44. 

5.  In  Montana,  where  the  California  statutes 
have  been  substantially  adopted,  the  California 
rule  prevails  as  stated  in  the  original  note. 
Vincent  v.  Vineyard,  24  Mont.  207,  81  Am.  St. 
Rep.  423. 

In    Nebraska.  —  Van    Doren   v.  Weideman, 

(Neb.  1903)  94  N.  W.  Rep.  124. 

738.  1.  On  Motion.  —  Knight  v.  Davis,  135 
Ala.  139:  Lldred  v.  Moehring,  83  111.  App.  264. 

As  to  the  Nebraska  rule,  see  Union  Stock 
Yards  Nat.  Bank  v.  Smout,  62  Neb.  227. 

2.  Chamberlain  Banking  House  v.  Zutavern, 
59  Neb.  623.  But  see  Jackett  v.  Bower,  62  Neb. 
232. 

730.  3.  Improvements.  —  Where  one  im- 
proved property  under  the  belief  that  he  held 
title  by  virtue  of  a  will,  which  was  declared  in- 
valid, he  was  not  entitled  to  recover  the  value 
of  the  improvements  against  a  minor  claimant  of 
the  homestead.    Bloom  v.  Strauss,  70  Ark.  483. 

6.  Power  to  Protect.  —  Burkhardt  v.  Walker, 
7^2  Mich.  93,  102  Am.  St.  Rep.  386,  9  Detroit 
Leg.  N.  525. 

7.  Enjoining  Sale.  ■ —  Zimmerman  v.  Clarke, 
9  Kan.  App.  889,  58  Pac.  Rep.  277  ;  Dulion  v. 
Harkness,  80  Miss.  8,  92  Am.  St.  Rep.  563 ; 
Wylde  v.  Capps,  27  Tex.  Civ.  App.  112;  Hyser 
v.  Mansfield,  72  Vt.  71  ;  Ross  v.  Howard,  25 
Wnsh.  1. 

740.    3.  Removal  of  Cloud  Though  Sale  Void. 

—  Best  v.  Grist,  (Neb.  1901)  9s  N.  W.  Rep. 

836. 

5.  Burden  on  Party  Claiming  Right.  - —  Harris 

v.  Matthews,  36  Tex.  Civ.  App.  424. 

6.  Thorp  v.  Wilbur,  71  Vt.  266.  See  also 
Codville  v.  Pearce,  13  Manitoba  468. 


741 .  2.  Prima  Facie  Case  Sufficient.  —  Walker 

v.  Walker,  117  Iowa  609. 

4.  Claim  as  Evidence.  —  See  Smith  v.  Veysey, 
30  Wash,  j  8. 

6.  Acts  and  Declarations  of  the  Parties.  — 

Smith  v.  Veysey,  30  Wash.  18. 

742.  2.  Rule  Not  Applicable.  —  In  re  Nye, 
(C.  C.  A.)  133  Fed.  Rep.  33;  Vincent  v.  Vine- 
yard, 24  Mont.  207,  81  Am.  St.  Rep.  423. 

3.  Between  Debtor  and  Creditor.  —  Keith  v. 
Albrecht,  89  Minn.  247,  99  Am.  St.  Rep.  566. 

Where  the  homestead  exceeded  in  area,  but 
not  in  value,  the  statutory  limit,  and  the  whole 
of  it  was  subject  to  sale  under  the  execution, 
the  claimant  was  held  not  entitled  to  a  setting 
apart  of  the  homestead  and  a  sale  first  of  the 
excess  over  the  statutory  area,  for  the  reason 
that  the  whole  was  a  homestead,  the  excess  in 
area  not  controlling  its  character.  Edinger  v. 
Bain,  125  Iowa  393,  denying  rehearing  125 
Iowa  391. 

4.  Rule  Applied  for  Creditor  Only.  —  Stephens 

v.  Leonard,  122  Mich.  125. 

743.  1.  Exhaustion  of  Other  Property.  — 

Bissell  v.  Bissell,  120  Iowa  127. 

Where  the  purchaser  of  a  part  of  mortgaged 
property  agreed,  as  part  of  the  consideration, 
to  pay  off  the  mortgage,  but  failed  to  do  so,  it 
was  held  that  he  could  not  invoke  the  statute 
and  require  the  exhaustion  of  the  balance  of 
the  land  before  proceeding  against  the  part 
purchased,  on  the  ground  that  the  latter  had 
become  a  part  of  his  homestead.  Perkins  v. 
McAuIiffe,  105  Wis.  582. 

3.  Homologate. —  Hecker  v.  Brown,  104  La. 
S24. 

744.  1.  Honest  Account  —  Receiving  Stolen 
Property.  —  Davidson  v.  State,  104  Ga.  761. 

Honest  Belief —  Negligence  —  Accident  at  Rail- 
road Crossing. —  Redhing  v.  Central  R.  Co.,  68 
N.  J.  L.  641. 

745.  6.  Hoping  —  Precatory  Trusts.  —  Curd 
v.  Field,  103  "Ky.  293. 
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HORSE  RACING. 


746.  I.  Gaming.  —  See  note  i. 

II.  Highways.  —  See  note  3. 

747.  III.  Associations.  —  See  note  1. 


746.    1.  Game.  —  Thrower  v.  State,  117  Ga. 

753- 

But  pool  selling  is  not  a  game  within 
the  meaning  of  the  Kentucky  statutes.  Louis- 
ville v.  Wehmoff,  (Ky.  1904)  79  S.  W.  Rep. 
201. 

3.  In  Thompson  v.  State,  131  Ala.  18,  the 
court  said  :  "  Horse  racing  along  a  public  road 
is  unlawful,  and  if  the  homicide  was  caused 
by  such  unlawful  act,  it  may  have  amounted 
to  manslaughter  in  the  second  degree,  regard- 


less of  whether  the  running  was  furious,  reck- 
less, and  grossly  negligent." 

747.  1.  Partnership.  —  Since  under  the  Ken- 
tucky laws  the  business  of  breeding,  training, 
and  racing  horses  for  purses  is  legal,  a  partner- 
ship for  these  purposes  can  be  settled  by  a 
chancellor,  but  a  court  of  equity  will  not  enter- 
tain a  bill  for  an  accounting  between  partners 
engaged  in  book  making,  nor  will  it  divide  the 
accrued  profits  thereof.  Central  Trust,  etc.,  Co. 
v.  Respass,  112  Ky.  606. 


HORSES. 


7.10.      I.  Definition.  —  See  note  2. 

753.    II.  Soundness.  —  See  notes  1,  2,  3. 

734.   IV.  What  Constitutes  Unsoundness  or  Vice. 


See  note  2. 


750.    2.  Generic  Term.  —  Troxler  v.  Buck- 

ner,  126  Cal.  288. 

Same  —  Mares.  —  Troxler  v.  Buckner,  126 
Cal.  288. 

753.  1.  Warranty.  —  Bates  County  Bank  v. 
Anderson,  85  Mo.  App.  351. 

Examples.  —  See  Bullard  v.  Brewer,  118  Ga. 
918;  Galbreath  v.  Carnes,  91  Mo.  App.  512; 
Faust  v.  Koers,  in  Mo.  App.  560. 

No  Warranty  Will  Be  Implied  from  the  state- 
ment that  an  animal  was  a  "  thoroughbred," 
since  this  is  merely  a  descriptive  term.  Sham- 
baugh  v.  Current,  111  Iowa  121;  Burnett  v. 
Hensley,  118  Iowa  575. 

2.  Question  for  Jury.  —  Galbreath  v.  Carnes, 
91  Mo.  App.  512. 

3.  Time.  —  Brown  v.  Edwards,  97  Me.  564. 
See  also  Staats  v.  Byers,  68  N.  Y.  App.  Div. 
634,  affirmed  174  N.  Y.  508 

Evidence  to  show  a  horse's  unsoundness  nine 
months  prior  to  sale  and  warranty,  and  con- 
tinuously thereafter  down  to  the  time  of  sale,  is 
admissible,  bolh  to  show  breach  and  false  repre- 
sentations by  the  seller.  Kavanaugh  v.  Wau- 
sau,  120  Wis.  6n  1. 


\\  hen  at  the  time  of  sale  a  horse  showed  no 
disease,  but  within  ten  days  thereafter  a  dis- 
ease was  discovered,  the  jury  were  justified  in 
finding  that,  the  disease  having  followed  so 
quickly,  he  must  have  been  diseased  at  the  time 
of  sale,  and  incapable  of  performing  the  ser- 
vice for  which  he  was  warranted.  Robinson 
v.  Snow,  (Tex.  Civ.  App.  1903)  74  S.  W.  Rep. 
328. 

751.  2.  Curb.  —  See  Faust  v.  Koers,  m 
Mo.  App.  560. 

Plunging.  —  See  Staats  v.  Byers,  68  N.  Y. 
App.  Div.  634,  affirmed  174  N.  Y.  508. 

Running  Away.  —  An  action  for  a  breach  of 
warranty  that  a  horse  is  "  kind  and  sound  in 
all  harness  "  is  not  supported  by  proof  thai 
the  horse  ran  away  in  a  hansom  cab  for 
some  unexplained  reason,  it  appearing  that  the 
cab  was  not  adapted  to  the  conformation  of  his 
body,  that  he  had  previously  been  gentle,  and 
that  the  cab  driver  was  not  called  nor  his  ab- 
sence accounted  for.  Brown  v.  Horowitz, 
(Sunm.  Ct.  App.  T.)  35  Misc.  (N.  Y.)  287. 

Whistling. — See  Brown  v.  Edwards,  97  Me. 
564- 
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HOSPITALS  AND  ASYLUMS. 


By  M.  G.  Beaman. 


758.    III.  Classification  —  1.  Public  Hospitals  and  Asylums.  —  See  note  6. 

751>.  2.  Private  Hospitals  and  Asylums  —  Payments  by  Patients  Financially  Able 
Do  Not  Affect  Status  of  Institution.  —  See  note  2. 

700.  Noneleemosynary  — Conducted  as  Business  Enterprises  for  Profit. — See  note  I. 

701.  V.  Public  and  Private  Charitable  Hospitals  and  Asylums  — 
2.  Support  and  Maintenance.  —  See  note  2. 

702.  3.  Government  —  Officers  and  Employees  —  c.  Tenure  of  and  Re- 
moval from  Office.  —  See  notes  3,  4. 

5.  Liability  for  Tort  or  Negligence  —  a.  Personal  Liability  of 
Officer.  —  See  note  6. 

703.  b.  Liability  of  the  Institution  —  Private  charitable  institution. — 
See  note  1. 


75§.  6.  White  v.  Alabama  Insane  Hospi- 
tal, 138  Ala.  479. 

759.  2.  Payments  by  Patients  Do  Not  Change 
Status  of  Institution.  —  Powers  v.  Massachusetts 
Homoeopathic  Hospital,  (C.  C.  A.)  109  Fed. 
Rep.  294  ;  Collins  v.  New  York  Post  Graduate 
Medical  School,  59  N.  Y.  App.  Div.  63,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  759. 

760.  1.  Association  for  Mutual  Profit  Not 
Charitable.  —  Brown  v.  La  Societe,  etc.,  138 
Cal.  475. 

761.  2.  Liability  of  County  — Right  of  Re- 
covery Over. —  Com.  v.  Burton,  16  Pa.  Super. 
Ct.  218;  Boyle's  Lunacy,  20  Pa.  Super.  Ct.  r. 

Liability  of  County.  —  Under  Pol.  Code  Cal., 
$  '373,  the  county  must  pay  for  the  support  of 
insane  criminals.  Napa  State  Hospital  v.  Yuba 
County,  138  Cal.  378. 

Liability  of  County  —  What  Constitutes  Resi- 
dence. —  In  re  Woodcock,  123  Mich.  369;  Su- 
perintendents of  Poor  v.  Hillsdale  County,  124 
Mich.  17  ;  Thomas  it.  Macon  County,  175  Mo.  68. 

Lunatic  Liable  to  County.  —  Dandurand  v. 
Kankakee  County,  196  III.  537;  Simons  v.  Van 
Benthuysen,  121  Mich.  697. 

County  Not  Entitled  to  Reimbursement.  — 
Hamlin  County  v.  Tauer,  (S.  Dak.  1904)  100 
N.  W.  Rep.  430. 

State  Aid  to  County  Asylum.  —  Gloucester 
County  v.  Heppenheimer,  67  N.  J.  L.  164. 

Liability  of  Town  —  Right  of  Recovery  Over. — 
Kittery  v.  Dixon,  96  Me.  368. 

Liability  of  City  — New  York  Statute.  — Matter 
of  New  York  Juvenile  Asylum,  (Super.  Ct. 
Spec.  T.)  31  Misc.  (N.  Y.)  445,  affirmed  54  N. 
Y.  App.  Div.  637. 

Lunatics  —  Estate  Liable.  —  Manders  v.  East- 
ern State  Hospital,  (Ky.  1905)  84  S.  W.  Rep. 
761  ;  State  Hospital  v.  Fountain,  128  N.  Car.  23. 

Liability  of  Parent  for  Support  of  Child.  —  A 
statutory  liability  does  not  attach  if  the  child 
is  over  twenty-one.  Central  Kentucky  Asylum 
t.  Knighton,  113  Ky.  156. 

Support  of  Adult  Child,  No  Liability  on  Parent 
at  Common  Law.  —  Napa  State  Hospital  v. 
Flaherty,  134  Cal.  315. 

Husband  Not  Liable  for  Support  of  Wife  if  Un- 


able to  Pay  Her  Expenses  and  His  Own.  — Tennes- 
see Hospital  v.  McReynolds,  1  Tenn.  Ch.  App. 
349- 

Void  Commitment  of  Lunatic.  —  If  the  com- 
mitment to  the  asylum  be  void,  the  asylum  may 
recover  for  necessaries  on  a  quantum  meruit, 
but  the  lunatic  may  set  off  the  value  of  ser- 
vices rendered  by  him.  Michaels  v.  Central 
Kentucky  Insane  Asylum,  (Ky.  1904)  81  S.  W. 
Rep.  247. 

Construction  of  Iowa  Statute.  —  Code  Iowa.  § 
2297,  providing  for  the  liability  of  the  lunatic's 
estate  and  of  his  relatives  for  the  hospital  ex- 
penses, does  not  authorize  the  county  to  charge 
the  estate  with  the  cost  of  transportation  to 
the  hospital.  Westlake  v.  Scott  County,  125 
Iowa  314. 

762.  8.  California  Statute.  —  The  medical 
superintendent  of  the  state  insane  hospital  must 
have  had  three  years'  actual  experience  as  a 
specialist  in  insanity.  People  v.  King,  127  Cal. 
570. 

4.  Sponogle  v.  Curnow,  136  Cal.  580. 

California  Statute.  —  Under  Pol.  Code,  §  2255, 
the  board  of  directors  of  the  State  Deaf,  Dumb, 
and  Blind  Asylum  have  no  power  to  remove  a 
physician  before  the  expiration  of  his  term. 
Wall  v.  Deaf,  etc.,  Asylum,  145  Cal.  468. 

Ohio  Statute.  —  Under  Rev.  Stat.  O.,  §  062, 
the  county  infirmary  directors  may  remove  the 
superintendent  at  any  time.  Littleton  v.  Infirm- 
ary Directors,  9  Ohio  Gr.  Dec.  850,  18  Ohio 
Cir.  Ct.  891. 

6.  Superintendent  Not  Liable  for  Negligence  of 
Physician.  — Clough  v.  Worsham,  32  Tex.  Civ. 
App.  187. 

76JI.  1.  Where  Hospital  or  Asylum  Is  Pub- 
lic or  Private  Charitable  Institution,  No  Liability. 

—  Powers  v.  Massachusetts  Homoeopathic  Hos- 
pital, (C.  C.  A.)  109  Fed.  Rep.  294  ;  Plant  Sys- 
tem Relief,  etc.,  Dept.  v.  Dickerson.  118  Ga. 
647:  Pepke  v.  Grace  Hospital.  130  Mich.  493; 
Collins  v.  New  York  Post  Graduate  Medical 
School.  59  N.  Y.  App.  Div.  63 ;  Wilson  v. 
Brooklyn  Homeopathic  Hospital,  97  N.  Y.  App. 
Div.  37;  Maia  v.  Eastern  State  Hospital,  97  Va, 
507. 
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763.  VI.  Hospitals  for  Contagious  Diseases  —  Are  Public  Hospitals.  —  See 

note  2. 

764.  VII.  Hospitals  and  Asylums  as  Nuisances  —  Not  Nuisances  Per  se.  — 
See  note  i. 

When  Nuisances,  Are  Without  Any  Especial  Defense  or  Immunity.  —  See  note  5« 

763.    HOSTILE.  —  See  note  3. 

HOSTLER. —  See  note  5. 

766.  HOTEL.  —  See  note  5. 

767.  HOUSE.  —  See  note  2. 
771.    See  note  3. 

773.  HOUSEHOLD.  —  See  note  4. 

774.  HOUSEHOLDER.  —  See  note  1. 
776.    HOUSEKEEPER.  —  See  note  1. 


State  Institution  Not  Liable.  —  White  v.  Ala- 
bama Insane  Hospital,  138  Ala.  479. 

763.  2.  Are  Public  Hospitals.  — ■  Lexington 
v.  Eatson,  (Ky.  1904)  81  S.  W.  Rep.  264. 

764.  1.  A  Statute  Forbidding  the  Establish- 
ing of  Additional  Hospitals  in  cities  does  not 
prohibit  rebuilding  and  enlarging  an  existing 
hospital.  Com.  v.  Charity  Hospital,  199  Pa.  St. 
119. 

Nor  does  it  prevent  the  maintenance  of  exist- 
ing hospitals.  Mason  v.  Presbyterian.  Hospital, 
30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  359. 

But  it  does  prohibit  the  erection  of  a  hospital 
in  a  different  part  of  the  city  from  that  in 
which  the  original  hospital  is  located.  Com.  v. 
Charity  Hospital,  198  Pa.  St.  370. 

Canadian  Statutes.  —  A  hospital  for  consump- 
tives is  not  "  any  other  noxious  or  offensive 
trade,  business,  etc.,"  within  R.  S.  Ont.  1897, 
c.  248.  Reg.  v.  Playter,  4  Can.  Crim.  Cas. 
(Ont.)  338. 

5.  When  Nuisance  Is  Established  Courts  Will 
Act.  —  Deaconess  Home,  etc.,  v.  Bontjes,  207 
111.  553- 

765.  3.  Hostile.  —  Hoffine  v.  Ewings,  60  Neb. 
729. 

5.  Hostler  —  Railroad  Employee.  —  St.  Louis, 
etc..  R.  Co.  v.  Thurmond,  70  Ark.  411. 

766.  5.  Matter  of  Moulton,  59  N.  Y.  App. 
Div.  27,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  766. 

Intoxicating  Liquors.  —  Matter  of  Brewster, 
(County  Ct.)  39  Misc.  (N.  Y.)  689  ;  Matter  of 


Place,  27  N.  Y.  App.  Div.  561.  See  also  Mat- 
ter of  Moulton,  59  N.  Y.  App.  Div.  27. 

767.    2.  State  v.  Chauvet,  m  Iowa  687. 

Part  of  a  House.  —  See  Grant  v.  Langston, 
(1900)  A.  C  383. 

House  and  Building  synonymous  terms  in  an  in- 
dictment for  arson.  State  v.  Spiegel,  1 1 1  Iowa 
701. 

Corncrib  held  a  house  within  a  burglary 
statute.  Barber  v.  State,  (Tex.  Crim.  1902 1 
69  S.  VV.  Rep.  515. 

Tent  held  a  house  within  a  burglary  statute. 
Favro  v.  State,  39  Tex.  Crim.  452. 

A  Wagon  held  a  house  within  a  statute  pro- 
hibiting disorderly  houses.  State  v.  Chauvet, 
1 1 1  Iowa  687. 

771.  3.  What  Passes. —  Board  of  Education 
v.  State,  64  Kan.  6. 

Messuage.  —  Board  of  Education  v.  State,  64 
Kan.  6. 

773.  4.  Household. — Ferbrache  v.  Grand 
Lodge,  etc.,  81  Mo.  App.  268. 

Same  —  Gas  Fixtures,  —  Baldinger  v.  Levine, 
83  N.  Y.  App.  Div.  130. 

Household  Furniture.  —  Ludwig  v.  Bungart, 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  177. 

774.  1.  Householder. —  "rokaw  v  Ogle,  170 
111.  115:  Shepard  v.  New  Orleans,  51  La.  Ann. 
847. 

Householder  and  Freeholder  Distinguished.  — 

Shively  v.  Lankford.  174  Mo.  535. 

776.  1.  Servant  Not  a  Housekeeper.  — 
Taylor  v.  Beatty,  202  Pa.  St.  120. 
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HOUSES  OF  REFUGE  AND  CORRECTION. 


778.    III.  Common  Natuke,  Object,  and  Purpose  —  3.  Penal  or  Quasi-penal, 

Although  Reformatory.  —  See  notes  4,  5. 

77t).     Penal  Element  Differs  in  Degree  with  Nature  of  Institution.  —  See  note  3. 

IV.  Organization  and  Maintenance  —  supported  by  Public  Funds.  — 

Sec  note  6. 

7 NO.     V.  MANAGEMENT  —  Inmates  —  Commitments.  —  See  note  I. 

781.     Welfare  of  the  Offender  the  Principal  Consideration  in  the  Lesser  Penal  Reformatory 

Institutions.  — See  note  I. 

78iJ.    Discharges.  —  See  note  I. 


77H.    4.  Rule  v.  Geddes,  23  App.  Cas.  (D. 

C)  31. 

5.  Industrial  School  —  Quasi-penal  Institution. 

—  See  Scott  v.  Flowers,  60  Neb.  675,  overruled 
61  Neb.  620. 

In  Illinois  reformatories  are  penal  institu- 
tions. Marshall  v.  State  Reformatory,  201 
111.  9. 

77!>.  3.  A  State  Reformatory  Is  Not  a  Peni- 
tentiary.—  Rule  v.  Geddes,  23  App.  Cas.  (D. 
C.)  31  ;  People  v.  Mallary,  195  111.  582,  88  Am. 
St.  Rep.  212. 

Incompetency  as  a  Witness.  —  State  v.  Clark,  60 
Kan.  450. 

Summary  Transfer  of  Inmate  of  Reformatory  to 
the  Penitentiary  Lawful  as  a  Disciplinary  Measure. 

—  In  re  Murphy,  62  Kan.  422. 

And  in  In  re  Linden,  112  Wis.  523,  a  statute 
authorizing  such  a  proceeding  was  held  to  be 
constitutional. 

But  the  contrary  view  was  taken  in  People 
v.  Mallary,  195  111.  582,  88  Am.  St.  Rep.  212. 

6.  Under  the  New  York  Constitution,  art.  viii, 
§  14,  no  payments  of  public  moneys  can  be  made 
to  correctional  or  reformatory  institutions  for 
any  inmate  not  received  and  retained  pursuant 
to  ruies  established  by  the  state  board  of  chari- 
ties. Matter  of  New  York  Juvenile  Asylum, 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  633, 
uff.rined  69  N.  Y.  App.  Div.  615. 

In  Maine  the  town  from  which  a  boy  is  com- 
mitted to  a  reform  school  is  liable  for  his  ex- 
penses not  exceeding  a  dollar  a  week.  Waldo- 
boro  v.  Liberty,  94  Me.  472. 

7*0.  1.  Statutes  Authorizing  Commitments 
Sustained.  —  Rule  v.  Geddes,  23  App.  Cas.  (D. 
C.)  31;  Terry  v.  Byers,  161  Ind.  360;  People 
v.  New  York  Catholic  Protectory,  (Supm.  Ct. 
Spec.  T.)  38  Misc.  (N.  Y.)  660;  In  re  Gas- 


saway,  (Kan.  1905)  79  Pac.  Rep.  113.  See  also 
In  re  Linden,  112  Wis.  523. 

Statutes  Authorizing  Commitment  Held  Uncon- 
stitutional.—  Scott  v.  Flowers,  60  Neb.  675, 
overruled  61  Neb.  620;  Baker  v.  State,  60  Neb. 
691. 

Rights  of  Parents  Not  Determined  by  Summary 
Commitment  of  Minor.  —  Rule  v.  Geddes,  23 
App.  Cas.  (D.  C.)  31  ;  People  v.  State  Indus- 
trial School,  (Supm.  Ct.  Spec.  T.)  33  Misc. 
(N.  Y.)  396. 

Minor  Should  Not  Be  Committed  upon  Mere 
Charge  of  Crime  —  Kansas.  —  In  re  Gassaway, 
(Kan.  1905)  79  Pac.  Rep.  113. 

When  Prostitute  Can  Be  Committed  to  Reforma- 
tory. —  People  v.  House  of  Good  Shepherd, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  453; 
People  v.  Davis,  80  N.  Y.  App.  Div.  448. 

Insufficient  Evidence  to  Warrant  Commitment. 
—  In  re  Murphy,  62  Kan.  422  ;  State  v.  Rasch, 
24  Wash.  332. 

7§1.  1.  Welfare  of  the  Offender  a  Chief  Con- 
sideration. —  State  v.  Merrill,  83  Minn.  252 ; 
Scott  v.  Flowers,  60  Neb.  675,  overruled  61 
Neb.  620. 

7§2.    1.  Discretion  of  Board  of  Managers.  — 

Under  the  Indiana  indeterminate  sentence  law 
the  board  of  managers  of  a  reformatory  is 
authorized  to  discharge  an  inmate  when  the 
rules  of  the  reformatory  authorizing  an  allow- 
ance for  good  behavior  have  been  complied  with, 
and  the  courts  will  not  interfere  with  this  dis- 
cretion.   Terry  v.  Byers,  161  Ind.  360. 

Whether  an  infant  committed  to  a  state  pub- 
lic school  shall  be  released  before  majority  is 
discretionary  with  the  school  officers  and  the 
court  will  not  interfere  with  the  exercise  of 
such  discretion.  Armstrong  v.  State  Public 
School,  88  Minn.  382. 
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HUSBAND  AND  WIFE. 

By  E.  G.  Chilton. 

790.  I.  Nature  of  Relation  and  General  Considerations  —  At  Common 
Law.  —  See  note  i . 

II.  Disabilities  Arising  from  Coverture  —  2.  Of  Wife  —  a.  In 

General.  —  See  note  3. 

b.  To  Make  Contracts  —  (1)  At  Common  Law.  — See  note  5. 

791.  See  notes  2,  3,  4. 

(2)  In  Equity.  —  See  notes  5,  6. 

792.  (3)  Under  Enabling  Statutes —  (a)  In  General.  —  See  note  2. 


790.  1.  Husband  and  Wife  Deemed  as  One 
Person  at  Common  Law  —  United  States.  — 
Van  Sickle  v.  Wells,  105  Fed.  Rep.  16. 

Arkansas.  —  Hunt  v.  Stat2,  72  Ark.  241,  105 
Am.  St.  Rep.  34. 

California. —  Henley  v.  Wilson,  137  Cal.  273, 
92  Am.  St.  Rep.  160. 

Georgia.  —  Jones  v.  Harrell,  no  Ga.  373. 

Illinois.  —  Merrill  v.  Marshall,  113  111.  App. 
456.  quoting  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  790. 

Indiana.  —  Dailey  v.  Dailey,  26  Ind.  App.  14. 
See  also  Radke  v.  Schlundt,  30  Ind.  App.  213. 

Kentucky.  —  Louisville  v  Coleburne,  108  Ky. 
420;  Deitzman  v.  Mullin,  108  Ky.  610,  94  Am. 
St.  Rep.  390. 

Maryland.  —  Stonesifer  v.  Shriver,  100  Md. 
24. 

Missouri.  —  See  Rice  v.  Sally,  176  Mo.  107. 

Nebraska.  —  Kernel  v.  McDonald,  60  Neb. 
663,  83  Am.  St.  Rep.  550. 

New  Jersey.  —  Wolff  v.  Lozier,  68  N.  J.  L. 
103. 

New  York.  —  Carver  v.  Wagner,  51  N.  Y. 
App.  Div.  47. 

Pennsylvania.  —  Little  v.  Hazlett,  197  Pa.  St. 
591  ;  Merritt  v.  Whitlock,  6  Lack.  Leg.  N.  (Pa.) 
76. 

Vermont. —  Sowles  v.  Hall,  73  Vt.  55. 

Wisconsin.  —  Citizens'  L.  &  T.  Co.  v.  Witte, 
116  Wis.  60;  Wallaces.  St.  John,  119  Wis.  593. 

3.  Disabilities  of  Married  Women  in  General.  — 
Jones  v.  Harrell,  no  Ga.  373;  Deitzman  v. 
Mullin,  108  Ky.  6'o,  94  Am.  St.  Rep.  390. 

5.  Incapacity  of  Married  Women  to  Contract  at 
Common  Law  —  Georgia.  —  Jones  v.  Harrell, 
no  Ga.  373. 

Indiana.  —  Radke  v.  Schlundt,  30  Ind.  App. 
"3- 

Iowa.  —  Hoaglin  v.  Henderson,  119  Iowa 
720,  97  Am.  St.  Rep.  335. 

Kentucky.  —  Str.pleton  v.  Poynter,  62  S.  W. 
Rep.  730,  23  Ky.  L.  Rep.  76;  Boughner  v. 
Laughlin.  (Ky.  i9",i)  64  S.  W.  Rep.  856;  Rup- 
pel  v.  Kissel,  74  S.  W.  Rep.  220.  24  Ky.  L. 
Rep.  2 7 1 . 

Nebraska.  —  McKell  v.  Merchants'  Nat.  Bank, 
62  Neb.  60S. 

New  Jersey.  —  Wolff  v.  Lozier,  68  N.  J.  L. 
103. 


North  Carolina.  —  Harvey  v.  Johnson,  133 
N.  Car.  353. 

Ohio.  —  Westlake  v.  Youngstown,  62  Ohio 
St.  249 

Pennsylvania.  —  Little  v.  Hazlett,  197  Pa.  St. 
SOI. 

Rhode  Island.  —  Radican  v.  Radican,  22  R.  I. 
405- 

Tennessee.  —  Geneva  First  Nat.  Bank  v. 
Shaw,  109  Tenn.  237,  97  Am.  St.  Rep.  840. 

Texas.  —  Blum  v.  Johnson,  28  Tex.  Civ.  App. 
10. 

Vermont. —  Sowles  7'.  Hall,  73  Vt.  55. 

Virginia.  —  American  Hide,  etc.,  Co.  v. 
Chalkley,  101  Va.  458;  Stewart  v.  Conrad,  100 
Va.  128,  4  Va.  Sup.  Ct.  49. 

Appointment  of  Agent  by  Married  Woman.  — ■ 
—  Linton  v.  National  L.  Ins.  Co.,  (C.  C.  A.) 
104  Fed.  Rep.  584. 

791.  2.  Forms  of  Acknowledgment  or  Exe- 
cution Immaterial.  —  Stapleton  v.  Poynter,  62  S. 
W.  Rep.  730,  23  Ky.  L  Rep.  76 ;  Westlake  v. 
Youngstown,  62  Ohio  St.  249. 

3.  Harvey  v.  Johnson,  133  N.  Car.  353. 

4.  Contract  Executed  by  Wife  Enforceable 
Against  Other  Party.  —  Carter  v.  1  ..=cher,  i_<7 
Ala.  52;  Lee  v.  Green,  24  Tex.  Civ.  App.  109. 

5.  Contracts  with  Reference  to  Separate  Estates 
in  Equity.  —  McKell  v.  Merchants'  Nat.  Bank, 
Cj  Neb.  608;  Dti.iarest  v.  IVbune,  62  K.  J. 
Li;.  663;  Harvey  v  johnson,  133  ,'\,  Car.  >yj. 
See  also  Blum  v.  Johnson,  28  Tex.  Civ.  App.  !o. 

6.  No  Personal  Remedy  in  Equity  on  Wife's 
Contracts  —  Florida.  —  Pensacola  First  Nat. 
Bank  v.  Hirschkowitz,  (Fla.  1903)  35  So.  Rep.  22. 

Kentucky.  —  Weller  v.  Monroe,  (Ky.  1900) 
55  S.  W.  Rep.  1078. 

Nebraska.  —  See  McKell  v.  Merchants'  Nat. 
Bank,  62  Neb.  608. 

New  Jersey.  —  Demarest  v.  Terhune,  62  N. 
J.  Eq.  663,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  791. 

North  Carolina.  —  Harvey  v.  Johnson,  133  N. 
Car.  353. 

Pennsylvania.  —  Little  v.  Hazlett,  197  Pa.  St. 
591. 

79'2.  2.  Presumption  of  Incapacity  under 
Statutes  Giving  Limited  Power.  —  June  v.  Labadie, 
132  Mich.  135;  Farmers'  Bank  v.  Boyd,  67  Nob. 
497  ;  Demarest  r.  Terhune,  63  N.  J,  Eq.  (■>(■>},. 
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7 ib)  Statutes  Authorizing  Contraota  with  Reference  to  Separate  Eitatei.  —  See 


note 


7 Mil.     (c)  Statutes  Wholly  Removing  Disability. — See  note  I. 

(4)  Confirmation  or  Ratification  of  Contract.  — See  notes  2,  3,  4. 


70*2.    3.  Statutes  Authorizing  Contracts  with 

Relcrence  to  Separate  Estates  —  Arkansas.  — 
Hum  ;■.  Slate,  72  Ark.  241,  105  Am.  St.  Rep.  34;, 
Sparks  v.  Mcore,  66  Ark.  437. 

Delaware.  —  Black    v.    Clements,    2  Penn. 

tDel.)  490. 

Kentucky.  —  Robertson  v.  Robertson,  72  S. 
W.  Rep.  813,  24  Ky.  L.  Rep.  2020. 

Maryland.  —  Pyle  v.  Gross,  92  Md.  132. 

Michigan. —  Smith  v.  Martin,  124  Mich.  34. 
See  also  National  Lumberman's  Bank  v.  Miller, 
131  Mich.  564,  100  Am.  St.  Rep.  623. 

Nebraska.  —  Linton  v.  National  L.  Ins.  Co., 
(C.  C.  A.)  104  Fed.  Rep.  584  (construing  Ne- 
braska statute)  ;  Citizens'  State  Bank  v.  Smout, 
62  Neb.  223;  Kitchen  v.  Chapin,  64  Neb.  144; 
Kershaw  v.  Barrett,  (Neb.  1902)  90  N.  W.  Rep. 
764 ;  Leake  v.  Lucas,  65  Neb.  359,  affirmed  on 
rehearing  65  Neb.  366  ;  Farmers'  Bank  v.  Boyd, 
67  Neb.  497.  See  also  Farmers'  Bank  v.  Nor- 
mand,  (Neb.  1902)  92  N.  W.  Rep.  723. 

New  Hampshire.  —  Ott  v.  Hentall,  70  N.  H. 

Pennsylvania.  —  Bankard  v.  Shaw,  199  Pa. 
St.  623;  Bankard  v.  Shaw,  23  Pa.  Co.  Ct.  561. 

Texas.  —  Parker  v.  Wood,  25  Tex.  Civ.  App. 
506 ;  Emerson  v.  Kneezell,  (Tex.  Civ.  App. 
1900)  62  S.  W.  Rep.  551  ;  Hugo,  etc.,  Co.  v. 
Hirscli,  (Tex.  Civ.  App.  190O  63  S.  W.  Rep. 
163;  Flannery  v.  Chidgey,  33  Tex.  Civ.  App. 
638. 

Vermont.  —  Russell  v.  Phelps,  73  Vt.  390. 

Wisconsin.  —  Stack  v.  Padden,  m  Wis.  42; 
Ritter  v.  Bruss,  116  Wis.  55. 

Contract  for  Necessaries. —  In  Glenn  v.  Gerald, 
64  S.  Car.  236,  it  was  held  that  a  married 
woman  mi^ht  bind  her  separate  estate  by  con- 
tract for  the  services  of  a  physician. 

Under  statute  in  Texas  a  married  woman 
may  contract  for  necessaries,  irrespective  of  her 
husband's  ability  or  willingness  to  supply  them. 
Blum  v.  Johnson,  28  Tex.  Civ.  App.  10;  Von 
Carlowitz  v.  Bernstein,  28  Tex.  Civ.  App.  8. 

Suretyship  for  Husband.  —  L'nder  statute  in 
Alabama  the  contract  of  a  married  woman  to 
answer  for  the  debt  of  her  husband  is  void. 
Union  Nat.  Bank  v.  Chapman,  169  N.  Y.  538, 
88  Am.  St.  Rep.  614. 

In  Nebraska  a  married  woman  is  not  liable 
on  her  contract  of  suretyship  for  her  husband, 
except  when  made  with  reference  to  her  separate 
estate.  McKell  v.  Merchants'  Nat.  Bank,  62 
Neb.  608. 

Under  statute  in  Pennsylvania  a  woman  is 
not  liable  on  a  note  which  she  made  as  accom- 
modation surety  for  her  husband.  First  Nat. 
Bank  v.  Short,  15  Pa.  Super.  Ct.  64. 

793.  1.  Statutes  Wholly  Removing  Disability 
to  Contract — Georgia.  —  Jones  v.  Harrell,  no 
Ga.  373.  See  also  Orr  v.  Cooledge,  117  Ga. 
J95- 

Illinois.  —  McDonald  Mfg.  Co.  v.  Williams, 
96  111.  App.  395- 

Indiana.  —  Dailey  v.  Dailey.  26  Ind.,  App. 
14:  Robison  v.  Pease,  28  Ind.  App.  610;  Guy 
v.  Liberenz,  (Ind.  App.  1902)  64  N.  E.  Rep.  527. 


Kentucky.  —  Deitzman  v.  Mttllin,  108  Ky. 
610,  94  Am.  St.  Rep.  390;  Howard  v.  Gibson, 
60  S.  W.  Rep.  491,  22  Ky.  L.  Rep.  1294;  Ware 
v.  Long,  69  S.  W.  Rep.  797,  24  Ky.  L.  Rep.  696. 

Mississippi.  —  Wyatt  v.  Wyatt,  81  Miss.  219. 

Missouri.  —  Farmers'  Exch.  Bank  v.  Hage- 
lukcn,  165  Mo.  443,  88  Am.  St.  Rep.  434; 
Lillard  v.  Wilson,  178  Mo.  145;  Goza  v.  San- 
ford,  79  Mo.  App.  95  ;  Davis  v.  Watson,  89  Mo. 
App.  15;  Moston  v.  Stow.  91  Mo.  App.  554; 
Rogers  v.  Hopper,  94  Mo.  App.  437 ;  Beagles  v. 
Beagles,  95  Mo.  App.  338;  Rice  v.  Sally,  176 
Mo.  107. 

New  Jersey.  —  Turner  v.  Davenport,  63  N.  J. 
Eq.  288;  Lewis  v.  Ferris,  (N.  J.  1901)  50  Atl. 
Rep.  630;  Wolff  v.  Lozier,  68  N.  J.  L.  103. 

New  York.  —  Carver  v.  Wagner,  51  N.  Y. 
App.  Div.  47;  France  v.  France,  (Supm.  Ct.  Tr. 
T.)  38  Misc.  (N.  Y.)  4S9,  affirmed  79  N.  Y. 
App.  Div.  291  ;  Richards  v.  Young,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  265. 

North  Dakota.  —  King  v.  Hanson,  13  N.  Dak. 
85. 

Ohio.  —  Klinckhamer  Brewing  Co.  v.  Cass- 
man,  12  Ohio  Cir.  Dec.  141,  21  Ohio  Cir.  Ct. 

.465- 

South  Carolina.  —  Glenn  v.  Gerald,  64  S. 
Car.  236. 

Vermont.  —  Buck  v.  Troy  Aqueduct  Co.,  76 
Vt.  75. 

Virginia.  —  Catlett  v.  Alsop,  09  Va.  680 ; 
Augusta  Nat.  Bank  v.  Beard,  100  Va.  687. 

Contract  of  Suretyship.  —  Russell  v.  Peavy,  131 
Ala.  563  ;  Rogers  v.  Shewmaker,  27  Ind.  App. 
631,  87  Am.  St.  Rep.  274;  International  Bldg., 
etc.,  Assoc.  v.  Watson,  158  Ind.  508;  Guy  v. 
Liberenz,  (Ind.  App*.  1902)  64  N.  E.  Rep.  527  ; 
Cook  v.  Buhrlage,  159  Ind.  162.  See  also  Jones 
v.  Weichselbaum,  115  Ga.  369;  Baer  v.  Terry, 
105  La.  479. 

In  Kentucky  a  wife's  contract  of  suretyship 
for  her  husband,  in  order  to  be  binding,  must 
conform  to  the  terms  prescribed  by  statute. 
Postell  v.  Crumbaugh,  66  S.  W.  Rep.  830,  23 
Ky.  L.  Rep.  2193. 

Under  the  statute  in  Louisiana,  the  wife  may 
become  surety  for  her  husband.  Baer  v.  Terry, 
108  La.  597. 

In  Pennsylvania  a  judgment  entered  on  a 
note,  signed  by  a  wife  as  surety  for  her  hus- 
band, was  opened  in  spite  of  the  fact  that,  in 
consideration  of  the  payee's  promise  to  assign 
to  her  the  claim  against  her  husband  on  the 
note,  the  wife,  after  the  execution  of  the  note, 
promised  to  pay  it.  McCrea  v.  Sisler,  17  Pa. 
Super.  Ct.  175. 

While  a  married  woman  may  not  ordinarily 
assume  the  debts  of  her  husband  in  Georgia, 
she  may,  when  purchasing  property  from  him. 
agree  to  pay  off  a  lien  which  he  has  created 
thereon,  in  order  to  obtain  an  unencumbered 
title.    Lowenstein  v.  Meyer.  114  Ga.  709. 

2.  Married  Woman's  Contracts  Incapable  of 
Ratification,  —  Ruppel  v.  Kissel.  74  S.  W.  Rep. 
220,  24  Ky.  L.  Rep.  2371  ;  Radican  v.  Radican, 
22  R.  I.  405. 
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794.  c.  To  Make  Wills.  —  See  notes  2,  3. 

d.  To  Sue  and  Be  Sued.  —  See  note  5. 
By  statute.  —  See  note  7. 

e.  To  Acquire  and  Hold  Property.  —  See  note  9. 

795.  /.  To  Be  Sole  Trader  —  (2)      Equity.  —  See  note  7. 

(3)  Under  Statutes  —  (a)  Statutes  Expressly  Enabling  Married  Women  to  Carry 
on  Separate  Business  —  fa.  In  General.  —  See  note  9. 

796.  See  notes  2,  3. 

bb.  Power  Conferred  under  Special  Circumstances.  —  See  note  7. 

797.  cc.  Formalities  Prerequisite  to  Becoming  Sole  Trader.  —  See  note  5» 

(b)  Separate  Property  Acts.  —  See  notes  6,  J. 

798.  See  note  1. 

(c)  What  Amounts  to  Separate  Trade  or  Business.  —  See  note  2. 

799.  i.  To  Be  ESTOPPED  —  (2)  Estoppel  by  Deed  —  Operation  of  Covenants  as 
to  After-acquired  Title.  —  See  notes  4,  5,  7. 

(3)  Estoppel  in   Pais  —  (a)  Estoppel  Predicated  on  Contract.  —  See  notes 

9,  IO. 

800.  (b)  Estoppel  Predicated  on  Tort.  —  See  notes  I,  5. 


793.  3.  Contract  of  Married  Woman  Not 
Validated  by  Subsequent  Promise  After  Removal 
of  Disability  by  Law.  —  See  Ruppel  v.  Kissel,  74 
S.  VV.  Rep.  520,  24  Ky.  L.  Rep.  2371. 

4.  Affirmance  After  Death  of  Husband.  —  Radi- 
can  v.  Radican,  22  R.  I.  405. 

794.  2.  Incapacity  of  Married  Woman  to  Dis- 
pose of  Personalty  by  Will.  —  Elliot  v.  North, 
(1901)  1  Ch.  424,  70  L.  J.  Ch.  217;  Louisville 
City  Nat.  Bank  v.  Wooldridge,  116  Ky.  641. 

3.  Invalidity  of  .  Devise  of  Lands  by  Married 
Woman.  —  Louisville  City  Nat.  Bank  v.  Woold- 
ridge, 116  Ky.  641. 

5.  Incapacity  of  Married  Woman  to  Sue  and  Be 
Sued  at  Common  Law.  —  Black  v.  Clements,  2 
Penn.  (Del.)  499. 

7.  Black  v.  Clements,  2  Penn.  (Del.)  499; 
Russell  v.  Phelps,  73  Vt.  390. 

9.  Capacity  of  Married  Woman  to  Acquire  Prop- 
erty at  Common  Law.  —  Rice  v.  Sally,  176  Mo. 
107;  Lee  v.  Green,  24  Tex.  Civ.  App.  109. 

795.  7.  Married  Women  Recognized  as  Sole 
Traders  in  Equity. —  Pensacola  First  Nat.  Bank 
V.  Hirschkowitz,  (Fla.  1903)  35  So,  Rep.  22. 

9.  Statutes  Expressly  Enabling  Married  Women 
to  Carry  on  Separate  Business — -Alabama. — 
Southern  R.  Co.  v.  Crowder,  135  Ala.  417. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Young, 
30  Colo.  349. 

Idaho.  —  McDonald  v.  Rozen,  8  Idaho  352. 

Indiana.  —  Hamilton  v.  Hamilton,  26  Ind. 
App.  114. 

Minnesota.  —  See  Rahm  v.  Newton,  87  Minn. 
415- 

Missouri.  —  Rice  v.  Sally,  176  Mo.  107, 
New  Jersey.  —  Turner  v.  Davenport,  63  N.  J. 
Eq.  288. 

North  Carolina.  —  See  Harvey  v.  Johnson, 
'33  N.  Car.  353. 

796.  2.  Power  to  Contract  under  Statutes 
Expressly  Enabling  Married  Women  to  Carry  on 
Separate  Trade. — Texas,  etc..  R  Co.  v.  Humble, 
(C.  C.  A.)  97  Fed.  Rep.  837,  affirmed  181  U.  S. 
57  (construing  Arkansas  statute)  ;  Bankard  v. 
Shaw,  199  Pa.  St.  623.  See  also  Turner  v. 
Davenport,  63  N.  J.  Eq.  288. 

3.  Capacity  to  Sue  and  Be  Sued  under  Express 
Separate  Trade  Statutes.  —  Turner  v.  Davenport, 


63  N.  J.  Eq.  288.  See  also  Bankard  v.  Shaw, 
199  Pa.  St.  623. 

7.  Wife  Unsupported  by  Husband  as  Sole 
Trader  under  Statute.  —  Von  Helmold  v.  Von 
Helmold,  19  Pa.  Super.  Ct.  217. 

797.  5.  Statutes  Requiring  Judgment  or  De- 
cree Pronouncing  Married  Woman  Sole  Trader.  — 
McDonald  v.  Rozen,  8  Idaho  352,  holding  that 
without  such  a  judgment  a  married  woman  can- 
not engage  in  business  or  recover  prospective 
profits  by  reason  of  loss  of  business,  even 
though  the  money  invested  in  such  business  was 
her  separate  property  before  marriage. 

6.  Right  to  Use  Property  in  Trade  under  Sepa- 
rate Property  Acts.  —  Grimes  v.  Reynolds,  94  Mo. 
App.  578.  See  also  Bankard  v.  Shaw,  199  Pa. 
St.  623. 

7.  Right  to  Bind  Separate  Property  by  Purchase 
of  Goods. —  Pensacola  First  Nat.  Bank  v.  Hirsch- 
kowitz, (Fla.  1903)  35  So.  Rep.  22. 

798.  1.  Liability  for  Purchase  on  Credit 
under  Separate  Property  Acts.  —  See  Ritter  v. 
Bruss,  116  Wis.  55. 

2.  Keeping  Boarding  House  a  Separate  Trade 
or  Business.  —  See  Cline  v.  Hackbarth,  27  Tex. 
Civ.  App.  391. 

799.  4.  Operation  of  Covenants  of  Married 
Woman  by  Way  of  Estoppel  on  After-acquired 
Title.  —  Johnson  v.  Mutual  L.  Ins.  Co.,  113  Ky. 
871.    See  also  Pyle      Gross,  92  Md.  132. 

5.  Morrison  v.  Balzer,  35  Tex.  Civ.  App, 
247. 

7.  Stacey  v.  Walter,  125  Ala.  291,  82  Am.  St. 
Rep.  235;  Johnson  v.  Mutual  L.  Ins.  Co.,  113 
Ky.  871. 

9.  Estoppel  in  Pais  Predicated  on  Contract  In- 
operative Against  Married  Women.  — ■  Westlake  v. 
Youngstown.  62  Ohio  St.  249  ;  Waldron  v.  Har- 
vey, 54  W.  Va.  608,  102  Am.  St.  Rep.  959. 

10.  Abicht  v.  Searls,  154  Ind.  594.  See  also 
Cauble  v.  Worsham,  96  Tex.  86,  97  Am.  St.  Rep. 
871. 

800.  1.  View  that  Married  Woman  Is  Es- 
topped in  Case  of  Pure  Tort  Only.  —  Floyd  v. 

Mackey,  112  Ky.  646. 

5  View  that  Married  Women  May  Be  Estopped 
by  Fraud  Though  Connected  with  Contract.  — 

See  Cauble  v.  Worsham,  96  Tex.  86,  97  Am. 
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800.     ic)  Effect  of  Statutes  Enabling  Married  Women  to  Contraot.  —  See  note  6. 
SOI.     Statutes  Permitting  Contraot  Relating  to  Separate  Estate  Only.  —  See  note  2. 

Statutes  Prohibiting  Contracts  of  Suretyship  for  Husband.  —  See  note  5. 
SO'-i.     (d)  Barring  Title  to  Real  Estate — aa.  Acts  or  Representations  Amounting  to 
rivi   Fraud    -  Construction  of  Statutes    -Conflict  of  Authority.  —See  note  3. 

Positive  Fraud  Essential  to  Estoppel.  —  See  note  7. 
SO  I.     //'.  SILENCE  OR  CONCEALMENT  Ot  Facts  —  (,•<•)  Permitting  Husband  to  Contract  Debts 
on  Faith      Own  rship    -  Where  Record  Title  Is  in  Husband.  — See  notes  5,  6,  J,  8. 

»07.  k.  Special  Circumstances  Enabling  Feme  Covert  to  Act 
Sui  J  URIS  —  (2)  Alienage  of  Husband.  —  See  note  8. 

808.    131  Banishment  or  Transportation  of  Husband.  —  See  note  i. 

S0!>.  (4)  Abandonment  or  Separation  —  (a)  Without  Leaving  Realm  —  But  by 
Statute.  —  See  note  3. 

810.  (b)  Abjuration  of  Realm.  —  See  note  I. 

811.  III.  Rights,   Duties,   and  Liabilities  Inter  Se  —  1.  Personal 

Rights — a.  Of  HUSBAND  —  (I)  To  Act  as  Head  of  Family.  —  See  note  8. 

812.  (3)  To  Fix  Matrimonial  Domicil  or  Residence.  —  See  notes  6,  7. 
(4)  Cohabitation. — See  note  13. 

813.  (5)  Control  and  Custody  of  Wife.  —  See  notes  2,  3. 
(7)  Services  of  Wife.  —  See  note  7. 

•  (8)  Support.  —  See  notes  9,  10. 


St.  Rep.  871  ;  Stewart  v.  Conrad,  100  Va.  128, 
4  Va.  Sup.  Ct.  49. 

!M>!>.  6.  Effect  of  Statutes  Enabling  Married 
Wo aiDn  to  Contract  on  Operation  of  Estoppel.  — 
Johnson  v.  Mutual  L.  Ins.  Co.,  113  Ky.  871; 
Stone  v.  Gilliam  Exch.  Bank,  81  Mo.  App.  0. 

*»0i.    2.  Russell  v.  Peavy,  131  Ala.  563. 

5.  See  International  Bldg.,  etc.,  Assoc.  v. 
Watson,  158  Ind.  508. 

802.  3  View  that  Title  to  Land  of  Married 
Woman  May  Not  Be  Barred  by  Estoppel. —  Smith 
v.  Ingram,  132  N.  Car.  959,  05  Am.  St.  Rep.  680. 

7.  View  that  Actual  Fraud  Necessary  to  Create 
Estoppel.  —  McNeeley  v.  South  Penn  Coal  Co., 
52  \V.  Va.  644,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  802. 

M>-I.  5.  Fraudulently  Permitting  Husband  to 
Contract  Debts  on  Faith  of  Ownership  of  Lands 
Recorded  in  His  Name.  —  Laing  v.  Evans,  64  Neb. 
454- 

See  also  Burt  v.  Kuhnen,  113  Ga.  1143, 
wherein  it  was  held  that  the  land  could  not  be 
subjected  to  the  satisfaction  of  a  judgment 
against  the  husband,  no  credit  having  been  given 
on  the  faith  of  his  apparent  ownership. 

6.  View  that  Permitting  Record  Title  to  Remain 
in  Husband  Estops  Wife  as  to  Creditors  Apart 
from  Actual  Fraud. —  Smith  v.  Gott,  51  W.  Va. 

141.    See  also  Standard  Mercantile  Co.  v.  Ellis, 

48  W.  Va.  311. 

7.  View  that  Permitting  Record  Title  to  Re- 
main in  Husband  Is  Inoperative  as  Estoppel  in 
Absence  of  Fraud.  —  In  re  Platts,  110  Fed.  Rep. 
126.  See  also  Kinsey  v.  Feller,  (N.  T.  1902) 
Si  Atl.  Rep.  485  ;  Reed  v.  Kimsey,  98  111.  App. 
364 :  Standard  Mercantile  Co.  v.  Ellis,  48  W. 
Va.  31 1- 

8.  Credit  Must  Be  Given  to  Husband  on  Faith 
of  Ownership. —  Standard  Mercantile  Co.  v.  Ellis. 
48  W.  Va.  311,  quoting  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  804;  Smith  v.  Gott,  51  W.  Va. 

141. 

*07.  8  Wife's  Disabilities  Removed  by  Alien- 
age of  Husband.  —  Stewart  v,  Conrad,  100  Va. 
128,  4  Va.  Sup.  Ct.  49/ 


Wife  of  Alien  Enemy.  —  See  Stewart  v.  Conrad, 
100  Va.  128,  4  Va.  Sup.  Ct.  49. 

SOS.  1.  Wife's  Disabilities  Removed  by  Hus- 
band's Banishment. —  Stewart  v.  Conrad,  100  Va. 
128,  4  Va.  Sup.  Ct.  49. 

§09.  3.  Under  the  California  Code  Civ.  Pro.  — 
Muller  v.  Hale,  138  Cal.  163. 

§10.  1.  Removal  of  Wife's  Disabilities  by 
Husband's  Abjuration  of  the  Realm.  —  See 
Stewart  z  .  Conrad,  100  Va.  128,  4  Va.  Sup.  Ct. 
49. 

811.  8.  Husband  Head  of  Family.  —  See  Hen- 
ley v.  Wilson,  137  Cal.  273,  92  Am.  St.  Rep. 
160;  Radke  v.  Schlundt,  30  Ind.  App.  213; 
Leake  v.  Luca,  65  Neb.  359. 

812.  6.  Husband's  Right  to  Fix  Matrimonial 
Domicil.  —  Henley  v.  Wilson,  137  Cal.  273,  92 
Am.  St.  Rep.  160;  Schuman  v.  Schuman,  93  Mo. 
App.  99;  Isaacs  v.  Isaacs,  (Neb.  1904)  99  N. 
W.  Rep.  268  ;  Harris  v.  Harris,  83  N.  Y.  App. 
Div.  123;  Cone  v.  Cone,  61  S.  Car.  512. 

7.  Husband's  Right  to  Fix  Domicil  Not  Altered 
by  Antenuptial  Agreement.  —  Isaacs  v.  Isaacs, 
(Neb.  1904)  99  N.  W.  Rep.  268. 

13.  Suit  for  Restitution  of  Conjugal  Rights.  — 
Deitzman  v.  Mullin,  108  Ky.  610,  94  Am.  St. 
Rep.  390. 

813.  2.  Husband's  Right  to  Custody  and  Con- 
trol of  Wife. —  Henley  v.  Wilson,  137  Cal.  273, 
92  Am.  St.  Rep.  160. 

3.  Foote  v.  Nickerson,  70  N.  H.  496.  See 
also  Powell  v.  Benthall,  136  N.  Car.  145. 

7.  Husband's  Right  to  Wife's  Services  in  Family. 
—  See  Radke  v.  Schlundt,  30  Ind.  App.  213. 

9.  Wife  Not  Bound  to  Support  Insolvent  Hus- 
band at  Common  Law.  —  Robinson  v.  Foust,  31 
Ind.  App.  384,  99  Am.  St.  Rep.  269 ;  Black- 
hawk  County  v.  Scott,  111  Iowa  190. 

10.  Baughman  v.  Baughman,  7  Ohio  Dec. 
433,  7  Ohio  N.  P.  328. 

Married  Woman  Liable  for  Medical  Attendance 
to  Husband.  —  A  Nebraska  statute  enabling  a 
married  woman  to  have  a  separate  estate,  hut 
imposing  on  her  a  liability  for  necessaries,  au- 
thorizes a   recovery   against   her   for  medical 
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813.  (9)  Burial. — See  note  11. 

814.  b.  Of  Wife  —  (1)  Cohabitation.  —  See  note  2. 
(2)  Maintenance  —  (a)  In  General.  —  See  note  5. 

815.  (b)  Nonsupport  of  Wife  as  Criminal  Offense.  —  See  notes  I,  2,  3,  4,  5. 

816.  See  note  1. 

817.  (4)  Burial.  — See  note  1. 

2.  Property.  Rights  —  a.  OF  HUSBAND  —  (1)  In  Wife's  Realty  — 
Interest  Apart  from  Curtesy.  —  See  notes  5,  6. 

818.  See  notes  1,  4. 

819.  No  Interest  in  Wife's  Separate  Estate.  —  See  notes  I,  2. 

830.    (2)  In   Wife's  Chattels  Real  —  Under  the  Married  Women's  Acts.  —  See 


note  2. 


See  note  3. 


(3)  In  Wife's  Personalty  —  (a)  In  General  —  Under  the  Common  Law.  — ■ 
(b)  Personalty  in  Possession.  — ■  See  note  6. 


attendance  to  her  husband.  Leake  v.  Lucas,  65 
Neb.  359,  affirmed  on  rehearing  65  Neb.  366. 

Maintenance  of  Insane  Husband  in  Asylum.  — 
Under  statute  in  Io~va  rendering  the  wife  lia- 
ble for  family  expenses,  it  was  held  that  the 
wife  is  not  chargeable  with  the  maintenance  of 
her  husband  in  an  insane  hospital.  Blackhawk 
County  v.  Scott,  11 1  Iowa  190. 

§13.  11.  Duty  of  Wife  to  Bury  Husband.— 
Matter  of  Richardson,  (Supm.  Ct.  Spec.  T. )  29 
Misc.  (N.  Y.)  367. 

§14.  2.  Suit  by  Wife  for  Restitution  of  Con- 
jugal Rights.  —  Deitzman  v.  Mullin,  108  Ky. 
610,  94  Am.  St.  Rep.  390. 

5.  Husband's  Maintenance  of  Wife  an  Unen- 
forceable Duty  at  Common  Law.  —  Henley  v. 
Wilson,  137  Cal.  273,  92  Am.  St.  Rep.  160; 
Radke  v.  Schlundt,  30  Ind.  App.  213. 

§15.  1.  Nonsupport  of  Wife  a  Statutory 
Crime.  —  Foster  v.  People,  101  III.  App.  84; 
Stanley  v.  People,  104  111.  App.  294;  State  v. 
Macklin,  86  Mo.  App.  636;  State  v.  Fleming, 
90  Mo.  App.  241  ;  Com.  v.  Smith,  200  Pa.  St. 
363- 

New  York  —  Punishable  as  Disorderly  Persons. 

—  People  -j.  Miller,  (County  Ct.)  30  Misc.  (N. 
Y.)  355  ;  People  v.  Schnitzer,  (County  Ct.)  71 
N.  Y.  Supp.  320;  Keller  v.  Foleron.  (Supm. 
Ct.  App.  T.)  36  Misc.  (N.  Y.)  534  ;  People  v. 
Neyer,  (County  Ct.)  79  N.  Y.  Supp.  367.  See 
also  Peoples.  Dershem,  78  N.  Y.  App.  Div.  626. 

Nebraska  Statute. —  In  Nebraska  it  is  a  statu- 
tory crime  to  abandon  one's  wife  and  wilfully 
neglect  or  refuse  to  support  her.  Cuthbertson 
v.  State,  (Neb.  1904)  101  N.  W.  Rep.  1031. 

North  Carolina  Statute.  —  Under  statute  in 
North  Carolina,  to  constitute  the  criminal  of- 
fense, a  wilful  abandonment  and  a  failure  to 
support  must  be  shown.  State  v.  Hopkins,  130 
N.  Car.  647;  State  v.  May,  132  N.  Car.  1020. 

2.  The  Mere  Pendency  of  an  Action  for  Divorce 
does  not  constitute  a  defense  to  a  prosecution 
under  the  New  York  statute.  People  v. 
Schnitzer,  (County  Ct.)  77  N.  Y.  Supp.  320. 

3.  Separation  by  Consent  as  Defense.  — ■  State  v. 
Macklin,  86  Mo.  App.  636. 

4.  Wife's  Adultery  as  Defense.  —  Keller  v. 
Foleron,  (Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 
534,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  880  [815]. 

5.  Wife's  Cruelty  as  Defense.  —  State  v.  Mack- 
lin, 86  Mo.  App.  636. 

3  Supp.  E.  of  L.— 31  48 


§16.  1.  Husband's  Offer  in  Good  Faith  to 
Support  as  Defense.  —  People  v.  Dershem,  78 
N.  Y.  App.  Div.  626,  holding  also  that  the  rule 
is  otherwise  if  the  offer  is  not  made  in  good 
faith. 

§17.    1.  Duty  of  Husband  to  Bury  Wife. — 

Matter  of  Richardson,  (Supm.  Ct.  Spec.  T.)  29 
Misc.  (N.  Y.)  367. 

5.  Husband's  Interest  in  Wife's  Realty  Distinct 
from  Curtesy. — Vanata  v.  Johnson,  170  Mo.  269; 
Guernsey  v.  Lazear,  51  W.  Va.  328. 

6.  Husband  Has  Freehold  Interest  in  Wife's 
Lands.  —  Dillon  v.  Dillon,  69  S.  W.  Rep.  1099, 
24  Ky.  L.  Rep.  781  ;  Smith  v.  White,  165  Mo. 
590;  Jones  v.  Ducktown  Sulphur,  etc.,  Co.,  109 
Tenn.  375;  Guernsey  v.  Lazear,  51  W.  Va.  328. 

The  Technical  Phraseology  of  the  Common  Law. 

—  Jones  v.  Ducktown  Sulphur,  etc.,  Co.,  109 
Tenn.  375. 

§1§.  1.  Husband  Entitled  to  Rents  and  Profits 
During  Joint  Lives  of  Himself  and  Wife  —  In- 
diana.—  Radke  v.  Schlundt,  30  Ind.  App.  213. 

Kentucky.  —  Dillon  v.  Dillon,  69  S.  W.  Rep. 
1099,  24  Ky.  L.  Rep.  781. 

Missouri.  —  Smith  v.  White,  165  Mo.  590. 

Tennessee.  —  Jones  v.  Ducktown  Sulphur, 
etc.,  Co.,  109  Tenn.  375. 

West  Virginia.  —  Guernsey  v.  Lazear,  51  W. 
Va.  328. 

4.  Husband's  Interest  Subject  to  Execution 
Against  Him.  —  Guernsey  v.  Lazear,  51  W.  Va. 
.328. 

§19.  1.  Husband  Has  No  Interest  in  Separate 
Equitable  Realty.  —  McNeeley  v.  South  Penn 
Oil  Co.,  52  W.  Va.  622,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  819;  Guernsey  v.  La- 
zear, 51  W.  Va.  328.  See  also  Fields  v.  Gwynn, 
19  App.  Cas.  (D.  C.)  99. 

2.  Husband's  Interest  Removed  by  Statute.  — 
Laufer  v.  Powell,  30  Tex.  Civ.  App.  604 ;  Mc- 
Neeley v.  South  Penn  Oil  Co.,  52  W.  Va.  622, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  819;  Guernsey  v.  Lazear,  51  W.  Va.  328. 

§20.  2.  Husband's  Right  to  Wife's  Chattels 
Real  Abolished  by  Statutes.  —  Henley  v.  Wilson, 
137  Cal.  273,  92  Am.  St.  Rep.  160. 

3.  Husband's  Rieht  to  Wife's  Personalty  at 
Common  Law.  —  Radke  v.  Schlundt,  30  Ind.  App. 
213. 

6.  Husband's  Right  to  Personalty  in  Possession 

—  Arkansas.  —  Hunt  v.  State,  72  Ark.  241,  105 
Am.  St.  Rep.  34. 
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Possession  of  Third  Person.  —  See  note  2. 

(0)  Gnoses  in  Aotion  — -aa.  In  General.  —  See  note  7. 

bb.  Wife's  Right  by  Survivorship.  —  See  note  1. 

dd.  What  Amounts  to  Reduction  into  Possession  —  (aa)  In  General.  —  See 


Intent.  —  See  note  9. 
—  (b)  Personalty  —  Fraudn 


(cc)  Husband  Taking  Possession  in  Another  Capacity 
X'.X'i.     (d)  Earnings  —  General  Kule.  —  See  note  3. 
!V'I;{.     Necessity  for  Reduction  to  Possession.  —  See  note  3. 

834.    b.  Of  Wife  —  (i)  In  Husband's  Property  — 

lent  Conveyance  a*  Barring  Wife's  Distributive  Share.  —  See  note  7. 

846.  c.  Joint  Ownership  of  Property  — (i)  Realty  —  (a)  joint  Ten- 
ancy and  Tenancy  in  Common.  — ■  See  note  4. 

Lands  Granted  to  Husband  and  Wife  During  Coverture.  —  See  note  6. 

847.  See  note  1. 

(b)  Estates  by  Entireties.  —  See  notes  2,  3. 


Kentucky.  —  Towles  v.  Edwards,  68  S.  W. 
Rep.  1 107,  24  Ky.  L.  Rep.  491. 

Louisiana.  —  Rush  v.  Landers,  107  La.  559, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  820. 

Maryland. — -Downs  v.  Miller,  95  Md.  602; 
Stonesifer  v.  Shriver,  100  Md.  24. 

Missouri.  —  Johnston  v.  Johnston,  173  Mo. 
91,  96  Am.  St.  Rep.  486. 

North  Carolina.  —  Fowler  v.  McLaughlin,  131 
N.  Car.  209. 

Virginia.  —  Jesser  v.  Armentrout,  100  Va. 
666. 

Right  Not  Divested  by  Subsequent  Legislation. 

—  Johnston  v.  Johnston,  173  Mo.  91,  96  Am. 
St.  Rep.  486  ;  Glaves  v.  Wood,  87  Mo.  App.  92. 

§22.  2.  Possession  of  Guardian.  —  Fowler  v. 
McLaughlin,  131  N.  Car.  209,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  822. 

7.  Choses  in  Action  Reduced  to  Possession  Belong 
tT  Husband. — Johnson  v.  Hume,  138  Ala.  564; 
Stonesifer  v.  Shriver,  100  Md.  24  ;  Fowler  v. 
McLaughlin,  131  N.  Car.  209,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  822. 

Right  to  Reduce  to  Possession  Held  a  Vested 
Interest  Not  to  Be  Taken  Away  by  Legislation.  — 
McLeod  v.  Venable,  163  Mo.  536. 

823.  1.  Wife's  Right  of  Survivorship  on  Hus- 
band's Death.  —  Fowler  v.  McLaughlin,  131  N. 
Car.  209. 

§26.    1.  What  Amounts  to  a  Reduction  into 

Possession.  —  Johnson  v.  Hume,  138  Ala.  564. 
4.  Reduction  Not  Dependent  on  Wife's  Acts.  — 

Johnson  v.  Hume,  138  Ala.  564. 

9.  Johnson  v.  Hume,  138  Ala.  564. 

§32.  3.  Husband's  Right  to  Wife's  Earnings 
at  Common  Law — United  States.  —  Vansickle 
v.  Wells,  105  Fed.  Rep.  16. 

California.  —  Henley  v.  Wilson,  137  Cal.  273, 
92  Am.  St.  Rep.  160. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Young, 
30  Colo.  349. 

Georgia.  —  Roberts  v.  Haines,  112  Ga.  842. 

Indiana.  —  Radke  v.  Schlundt,  30  Ind.  App. 
213;  Robinson  v.  Foust,  31  Ind.  App.  384,  99 
Am.  St.  Rep.  269. 

Iowa.  —  McClintic  v.  McClintic,  m  Iowa 
615. 

Michigan.  —  Boyle  v.  Saginaw,  124  Mich.  348. 

New  Jersey.  —  Turner  v.  Davenport,  63  N. 
J.  Eq.  288;  Peterson  v.  Christianson,  68  N.  J. 
L.  392. 


New  York.  —  Carver  v.  Wagner,  51  N.  Y. 
App.  Div.  47 ;  Klapper  v.  Metropolitan  St.  R. 
Co.,  (Supm.  Ct.  App.  T.)  34  Misc.  (N.  Y.)  528; 
Briggs  v.  Devoe,  89  N.  Y.  App.  Div.  115. 

Ohio.  —  Baltimore,  etc.,  R.  Co.  v.  Glenn,  66 
Ohio  St.  395. 

Texas.  —  Cline  v.  Hackbarth,  27  Tex.  Civ. 
App.  391. 

Canada.  —  Doidge  v.  Mimms,  13  Manitoba  48. 

Where  the  Community  Property  System  Obtains 
the  earnings  of  the  wife  belong  to  the  com- 
munity. Sherlock  v.  Denny,  28  Wash.  170. 
For  a  full  discussion,  see  the  title  Community 
Property,  vol.  6,  p.  311. 

§33.  3.  Money  Due  for  Wife's  Services  Need 
Not  Be  Reduced  to  Possession.  —  See  Turner  v. 
Davenport,  63  N.  J.  Eq.  288. 

§34.  7.  Brodt  v.  Rannells,  9  Ohio  Dec. 
503,  7  Ohio  N.  P.  79. 

§46.  4.  Effect  of  Intermarriage  of  Joint  Ten- 
ants or  Tenants  in  Common.  —  Merritt  v.  Whit- 
lock,  200  Pa.  St.  so. 

6.  Rule  that  Husband  and  Wife  Cannot  Hold  as 
Joint  Tenants  under  Grant  to  Both.  —  Brewer  v. 
Bovversox,  92  Md.  567 ;  McLaughlin  v.  Rice, 
185  Mass.  212,  102  Am.  St.  Rep.  339;  McLeod 
v.  Venable,  163  Mo.  536.  See  also  Merritt  v. 
Whitlock,  200  Pa.  St.  50. 

§47.  1.  View  that  Grant  to  Husband  and 
Wife  May  Create  Joint  Tenancy.  —  Booth  v.  Ford- 
ham,  100  N.  Y.  App.  Div.  115;  Stalcup  v.  Stal- 
cup,  137  N.  Car.  305,  quoting  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  846.  See  also  Merritt 
v.  Whitlock,  200  Pa.  St.  50,  wherein  the  court 
declined  to  decide  the  question  whether,  under 
the  statute  severing  the  unity  of  husband  and 
wife,  they  could  take  as  joint  tenants  or  ten- 
ants in  common. 

2.  Rationale  of  Doctrine  of  Tenancy  by  Entire- 
ties. —  Ray  v.  Long,  132  N.  Car.  891.  See  also 
Booth  v.  Fordham,  100  N.  Y.  App.  Div.  115. 

3.  Common-law  Doctrine  of  Tenancy  by  Entire- 
ties —  District  of  Columbia.  —  Loughran  v. 
Lemmon,  19  App.  Cas.  (D.  C.)  141. 

Illinois.  —  Kron  v.  Kron,  195  111.  181. 
Kentucky.  —  Louisville  v.  Coleburne,  108  Ky. 
420. 

Maryland.  —  Brewer  v.  Bowersox,  92  Md. 
567. 

Massachusetts.  —  Pease  v.  Whitman,  182 
Mass.  363. 

Missouri.  —  McLeod  v.   Venable,    163  Mo. 
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848.  See  note  I. 

849.  Husband's  Interest  During  Coverture.  —  See  notes  I,  2,  3. 

850.  See  note  1 . 

Effect  of  Statutory  Enactments.  —  See  notes  2,  4. 

851.  (2)  Personalty.  —  See  notes  2,  3. 

852.  See  note  1. 

3.  Transactions  Between  Husband  and  Wife  —  a.  ANTENUPTIAL  CON- 
TRACTS. —  See  notes  4,  5. 


536:  Johnston  v.  Johnston,  173  Mo.  91,  96  Am. 
St.  Rep.  486. 

New  York.  —  Price  v.  Pestka,  54  N.  Y.  App. 
Div.  59;  Booth  v.  Fordham,  100  N.  Y.  App. 
Div.  115. 

North  Carolina. —  Spruil!  v.  Branning  Mfg. 
Co.,  130  N.  Car.  42;  Ray  v.  Long.  132  N.  Car. 
891  ;  Stalcup  v.  Stalcup,  137  X.  Car.  305. 

Oregon.  —  Howell  v.  Folsom,  38  Oregon  184. 

Pennsylvania.  —  Merritt  v.  Whitlock,  200  Pa. 
St.  50. 

West  Virginia.  —  McNeeley  v.  South  Penn 
Oil  Co.,  52  W.  Va.  644. 

Wisconsin.  —  Wallace  v.  St.  John,  119  Wis. 
593,  quoting  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  847  ;  Citizens'  L.  &  T.  Co.  v.  Witte, 
1 16  Wis.  60. 

848.  .  T  u  isdictions  Denying  Doctrine.  — 
Kerner  v.  McDonald,  60  Neb.  663 ;  Helvie  v. 
Hoover,  1 1  Okla.  687. 

849.  1.  Neither  Spouse  May  Destroy  Right 
of  Survivor  —  Kentucky.  —  Louisville  v.  Cole- 
burne,  108  Ky.  420. 

Maryland.  —  Brewer  v.  Bowersox,  92  Md. 
S67. 

Massachusetts.  —  Pease  v.  Whitman,  182 
Mass.  363. 

Missouri.  —  Johnston  v.  Johnston,  173  Mo. 
91,  96  Am.  St.  Rep.  486. 

North  Carolina.  —  Ray  v.  Long,  132  N.  Car. 
891. 

Oregon.  — Howell  v.  Folsom,  38  Oregon  184, 
84  Am.  St.  Rep.  785,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  848  [849]. 

Pennsylvania.  —  Merritt  v.  Whitlock,  200  Pa. 
St.  50. 

West  Virginia.  —  McNeeley  v.  South  Penn 
Oil  Co.,  52  W.  Va.  616. 

Wisconsin.  —  Citizens'  L.  &  T.  Co.  v.  Witte, 
116  Wis.  60;  Wallace  v.  St.  John,  119  Wis. 
593- 

Cannot   Mortgage    for   Husband's  Individual 

Debts.  —  A  mortgage  by  husband  and  wife  on 
property  held  by  them  as  tenants  by  entireties, 
to  secure  the  individual  indebtedness  of  the 
husband,  is  voidable  as  to  the  husband  as  well 
as  the  wife.    Abicht  v.  Searls,  154  Ind.  594. 

2.  Husband's  Right  to  Usufruct —  Kentucky.  — ■ 
Dillon  v.  Dillon,  (Ky.  1902)  69  S.  W.  Rep. 
1099. 

Michigan.  —  Morrill  v.  Morrill,  (Mich.  1904) 
101  N.  W.  Ren.  209. 

New  Jersey.  —  Collins  v.  Babbitt,  67  N.  J. 
En.  165. 

Oregon.  —  Howell  v.  Folsom,  38  Oregon  184. 
84  Am.  St.  Rep.  785. 

Pennsylvania.  —  Merritt  v.  Whitlock,  200  Pa. 
St.  50. 

West  Virginia.  —  McNeeley  v.  South  Penn 
Oil  Co.,  52  W.  Va.  644.  citing  15  Am.  and  Eng. 
Enlyc.  of  Law  (2d  ed.)  849. 


3.  Husband's  Power  to  Transfer  His  Life  Inter- 
est. —  Howell  v.  Folsom,  38  Oregon  184.  84 
Am.  St.  Rep.  785,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  848  [849];  Merritt  v. 
Whitlock,  200  Pa.  St.  50 :  McNeeley  v.  South 
Penn  Oil  Co.,  52  W.  Va.  616,  citing  15  Am. 
and  Eng.  Encyc.  of-  Law  (2d  ed.)  819  [849]  ; 
Citizens'  L.  &  T.  Co.  v.  Witte,  116  Wis.  60. 
See  also  Ray  v.  Long,  132  N.  Car.  891. 

850.  1.  Life  Interest  Subject  to  Claims  of 
Creditors.  —  Johnston  v.  Johnston,  173  Mo.  91, 
96  Am.  St.  Rep.  486 ;  Howell  v.  Folsom,  38 
Oregon  184,  84  Am.  St.  Rep.  785  ;  Merritt  v. 
Whitlock,  200  Pa.  St.  50:  McNeeley  v.  South 
Penn  Oil  Co.,  52  W.  Va.  644,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  849. 

2.  Tenancies  by  Entireties  Abolished  by  Statute. 
—  Kron  v.  Kron,  195  111.  181  ;  Pease  v.  Whit- 
man, 182  Mass.  ^63;  McNeeley  v.  South  Penn 
Oil  Co.,  52  W.  Va.  616;  Wallace  v.  St.  John, 
119  Wis.  593;  Citizens'  L.  &  T.  Co.  v.  Witte, 
116  Wis.  60. 

The  Kentucky  Statute  abolishes  tenancies  by 
the  entirety,  except  where  the  conveyance  or 
devise  to  husband  and  wife  expressly  provides 
for  a  right  of  survivorship.  McCallister  v. 
Folden,  no  Ky.  732;  Louisville  v.  Coleburne, 
108  Ky.  420. 

4.  Tenancies  by  Entireties  Held  Not  to  Be 
Abolished  by  Statute  —  Maryland.  —  Brewer  v. 
Bowersox,  92  Md.  567. 

Michigan.  —  Morrill  v.  Morrill,  (Mich.  1904) 
101  N.  W.  Rep.  209. 

Missouri.  —  McLeod  v.  Venable,  163  Mo. 
536;  Johnston  v.  Johnston,  173  Mo.  91,  96  Am. 
St.  Rep.  486. 

New  Jersey.  —  Collins  v.  Babbitt,  67  N.  J. 
Eq.  165. 

North.  Carolina.  —  Ray  v.  Long,  132  N.  Car. 
891. 

Pennsylvania.  —  Merritt  v.  Whitlock,  200  Pa. 
St.  50. 

West  Virginia.  —  See  McNeeley  v.  South 
Penn  Oil  Co.,  52  W.  Va.  627,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  850. 

851.  2.  Choses  in  Action  Due  to  Husband  and 
Wife  Go  to  Survivor.  —  Johnston  v.  Johnston,  1  73 
Mo.  91,  96  Am.  St.  Rep.  486. 

3.  Doctrine  of  Estate  by  Entireties  Applied  to 
Personalty.  —  Brewer  v.  Bowersox,  92  Md. 
567;  Johnston  v.  Johnston,  173  Mo.  91,  96  Am. 
St.  Rep.  486. 

852.  1.  Johnston  v.  Johnston.  173  Mo.  91, 
96  Am.  St.  Rep.  486. 

4.  Effect  of  Intermarriage  on  Antenuptial  Con- 
tracts. —  Broadrick  v.  Broadrick,  25  Pa.  Super. 
Ct.  225. 

5.  Antenuptial  Debt  by  Husband  to  Wife.  — 

Dillon  v.  Dillon,  69  S.  W.  Rep.  1099,  24  Ky. 
L.  Rep.  781.  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  852. 
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85a. 

note  14. 
853. 

1. 

85.1. 


in  Equity.  —  See  note  1 1. 

b.  Postnuptial  Contracts 


(1)  At   Common   Law.  —  See 


See  notes  1,  2,  4,  5. 

(2)  In  Equity.  —  See  notes  6,  7. 

(3)  Under  Statute.  — -See  notes  3,  4,  5. 

Invalidity  of  Certain  Contracts  Regardless  of  Statute.  —  See  note  6. 

c.  Agency  of  One  Spouse  for  the  Other  — (i)  Agency  of 


Husband  for  Wife.  —  See  notes  1,  2,  3. 

852.  11.  Validity  of  Antenuptial  Marriage 
Settlements. — National  Granite  Bank  v.  Tyndale, 
170  Mass.  S47  ;  Broadrick  v.  Broadrick,  25  Pa. 
Super.  Ct.  225. 

14.  Invalidity  of  Postnuptial  Contracts  at 
Common  Law  —  United  States.  —  Vansickle  v. 
Wells,  105  Fed.  Rep.  16. 

Indiana.  —  Dailey  v.  Dailey,  26  Ind.  App.  14; 
Robinson  v.  Foust,  31  Ind.  App.  384,  99  Am. 
St.  Rep.  269. 

Kentucky.  —  Moayon  v.  Moayon,  114  Ky. 
855 ;  Dillon  v.  Dillon,  (Ky.  1902)  69  S.  W. 
Rep.  1099. 

Massachusetts.  —  National  Granite  Bank  v. 
Tyndale,  176  Mass.  547.  See  also  Clark  v.  Su- 
preme Council,  etc.,  176  Mass.  468. 

Missouri.  —  See  Rice  v.  Sally,  176  Mo.  107. 

New  Jersey.  —  Demarest  v.  Terhune,  62  N.  J. 
Eq.  663. 

New  York.  —  Hulse  v.  Bacon,  40  N.  Y.  App. 
Div.  89,  affirmed  167  N.  Y.  599;  Lawrence  v. 
Lawrence,  (Supni.  Ct.  App.  T.)  32  Misc.  (N. 
Y.)  503. 

Tennessee. — -Barnum    v.    Lei    Master,  no 
Tenn.  638. 

853.  1.  Robinson  v.  Foust,  31  Ind.  App. 
384,  99  Am.  St.  Rep.  269;  Rice  v.  Sally,  176  Mo. 
107 ;  Hulse  v.  Bacon.  40  N.  Y.  App.  Div.  89, 
affirmed  in  167  N.  Y.  599.  See  also  Luhrs  v. 
Hancock,  181  U.  S.  567. 

2.  Vansickle  v.  Wells,  105  Fed.  Rep.  16. 

4.  Conveyance  from  One  Spouse  Directly  to  Other 
Invalid.  —  Rice  v.  Sally  176  Mo.  107;  Hulse 
v.  Bacon,  40  N.  Y.  App.  Div.  89,  affirmed  167 
N.  Y.  599;  Barnum  v.  Le  Master,  no  Tenn.  638. 

5.  Conveyanoe  from  One  Spouse  to  Other  Through 
Third  Person.  —  See  J.uhrs  v.  Hancock,  181  U. 
S.  567. 

6.  Rice  v.  Sally.  176  Mo.  107;  Demarest  v. 
Terhune,  62  N.  J.  Eq.  663  ;  Hulse  v.  Bacon, 
40  N.  Y.  App.  Div.  89,  affirmed  167  N.  Y.  599; 
Lawrence  V.  Lawrence,  (Supm.  Ct.  App.  T.) 
32  Misc.  (N.  Y.)  503. 

7.  Contracts  BetweeD  Husband  and  Wife  En- 
forceable in  Equity  —  Kentucky.  —  Moayon  v. 
Moayon,  114  Ky.  855. 

Missouri.  —  Grimes  v.  Reynolds,  94  Mo.  App. 
578;  Rice  v.  Sally,  176  Mo.  107. 

New  Jersey.  —  Demarest  v.  Terhune,  62  N. 
J.  Eq.  663. 

New  York.  —  France  v.  France,  (Supm.  Ct. 
Tr.  T.)  38  Misc.  (N.  Y.)  459,  affirmed  79  N. 
Y.  App.  Div.  291  ;  Hulse  v.  Bacon,  40  N.  Y. 
App.  Div.  89,  affirmed  167  N.  Y.  599;  Lawrence 
v.  Lawrence,  (Supm.  Ct.  App.  T.)  32  Misc.  (N. 
Y.)  503. 

South  Carolina  —  Way  v.  Union  Cent.  L. 
Ins.  Co.,  61  S.  Car.  501. 

Tennessee.  —  Barnum  v.  Le  Master,  110 
Tenn.  638. 


854.  3.  Contracts  Between  Husband  and  Wife 
Valid  under  Statute  —  California.  —  McDougall 
v.  McDougall,  135  Cal.  316. 

Illinois.  —  Patterson  v.  Patterson,  1 1 1  111. 
App.  342. 

Indiana.  —  Dailey  v.  Dailey,  26  Ind.  App.  14. 
See  also  Robison  v.  Pease,  28  Ind.  App.  610. 

Iowa.  —  Hoaglin  v.  Henderson,  119  Iowa  720, 
97  Am.  St.  Rep.  335. 

Kentucky. — ■  Moayon  v.  Moayon,  114  Ky.  855. 

Maine.  —  Peaks  v.  Hutchinson,  96  Me.  530. 

Mississippi.  —  Wyatt  v.  Wyatt,  81  Miss.  219. 

Missouri.  —  Rice  v.  Sally,  176  Mo.  107. 

Texas.  —  Watts  v.  Bruce,  31  Tex.  Civ.  App. 
347- 

Under  the  New  York  Statute  husband  and  wife 
may  contract  with  each  other,  except  where  the 
contract  is  "  to  alter  or  dissolve  the  marriage  or 
to  relieve  the  husband  from  his  liability  to  sup- 
port his  wife."  France  v.  France,  (Supm.  Ct. 
Tr.  T.)  38  Misc.  (N.  Y.)  459,  affirmed  79  N. 
Y.  App.  Div.  291. 

Can  Contract  Only  in  Cases  Authorized  by  Statute. 
—  In  Texas  an  agreement  between  husband  and 
wife  to  arbitrate  their  respective  rights  to 
property  was  held  to  be  void,  since  such  an 
agreement  is  not  within  the  contemplation  of 
the  statute  permitting  a  married  woman  to  bind 
herself  personally  by  contract.  Crouch  v. 
Crouch,  30  Tex.  Civ.  App.  288. 

Under  B.  &  C.  Comp.  Oregon,  §  5234,  pro- 
viding that  "  when  property  is  owned  by  either 
husband  or  wife,  the  other  has  no  interest 
therein  which  can  be  the  subject  of  contract 
between  them,"  an  agreement  by  a  husband  and 
wife  relinquishing  their  respective  curtesy  and 
dower  rights  is  void.  Potter  v.  Potter,  43 
Oregon  149. 

4.  Demarest  v.  Terhune,  62  N.  J.  Eq.  663 ; 
Thompson  v.  Tayior,  66  N.  J.  L.  253.  See  also 
Clark  v.  Supreme  Council,  etc.,  176  Mass.  468. 

5.  Luhrs  v.  Hancock,  181  U.  S.  567  (con- 
struing the  Arizona  statute). 

6.  Contracts  for  Services.  —  In  re  Kaufmann, 
104  Fed.  Rep.  768  (construing  the  New  York 
statute)  ;  Dempster  Mill  Mfg.  Co.  v.  Bundy,  64 
Kan.  448,  quoting  15  Am.  and  Eng.  Encyc.  op 
Law  (2d  ed.)  854. 

Voluntary  Agreement  for  Separation.  —  Foote 
v.  Nickerson,  70  N.  H.'  496. 

Agreement  for  Divorce  a  Vinculo  Matrimonii.  — 
Palmer  v.  Palmer,  26  Utah  31,  99  Am.  St.  Rep 
820. 

855.  1.  Incapacity  of  Wife  to  Appoint  Hus 

band  as  Agent  at  Common  Law.  —  Linton  v.  Na 
tional  L.  Ins.  Co.,  (C.  C.  A.)  104  Fed.  Rep 

584. 

2.  Where  Wife  Is  Sui  Juris.  —  McDonald  Mfg 

Co.  v.  Williams,  96.  111.  App.  395;  Stone  v 
Gilliam  Fxc'h.  Bank,  R.  Mo.  \pp.  9:  Francis  v 
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856.  See  note  i. 

(2)  Agency  of  Wife  for  Husband  —  In  General.  —  See  notes  2,  3,  6,  8. 

857.  5.  Torts  Between  Husband  and  Wife  — ■  Personal  injurie*.  —  See  note  8. 

858.  Injuries  to  Property.  —  See  note  I. 
By  Statute.  —  See  note  2. 

IV.  Rights  and  Liabilities  as  to  Third  Persons  —  1.  Rights 
Against  Third  Persons  —  b.  In  Tort  —  (2j  Injuries  to  Wife 's  Person  or  Repu- 
tation —  (a)  Damages  for  Wife's  Pain  and  Suffering  —  In  General.  —  See  note  7. 

859.  See  note  1. 

Husband's  Right  to  Damages  When  Recovered.  —  See  note  2. 
Effect  of  Husband's  Death.  —  See  note  4. 

860.  Damages  Considered  as  Wife's  Separate  Estate  under  Statute.  —  See  note  I. 


Reeves,  137  N.  Car.  269;  Nolan  v.  Moore,  96 
Tex.  341,  97  Am.  St.  Rep.  911. 

855.  3.  Agency  Not  Inferred  from  Marital 
Relation  Alone  —  California.  —  Wagoner  v. 
Silva,  139  Cal.  559.  See  also  Santa  Cruz  Rock- 
Pavement  Co.  v.  Lyons,  133  Cal.  114. 

Iowa.  —  Saunders  v.  King,  119  Iowa  291. 

Nebraska.  — ■  Rust-Owen  Lumber  Co.  v.  Holt, 
60  Neb.  80. 

Nevada.- — Vansickle  V.  Wells,  105  Fed.  Rep. 
16  (construing  the  Nevada  statute). 

New  York.  —  Kwitz  v.  Potter,  44  N.  Y.  App. 
Div.  262,  affirmed  167  N.  Y.  586. 

North  Carolina.  —  Francis  v.  Reeves,  137  N. 
Car.  269. 

Texas.  —  Cushman  v.  Masterson,  (Tex.  Civ. 
App.  1901)  64  S.  W.  Rep.  1 03 1. 

MO.  1.  Santa  Cruz  Rock-Pavement  Co.  v. 
Lyons,  133  Cal.  114;  Baer  v.  Terry,  105  La. 
479;  Stone  v.  Gilliam  Exch.  Bank,  81  Mo.  App. 
9;  Bankard  v.  Shaw,  199  Pa.  St.  623.  See  also 
Korf  v.  Korf,  125  Mich.  259;  Rahm  v.  Newton, 
87  Minn.  415;  Nunn  v.  Carroll,  83  Mo.  App. 
135;  Howe  v.  Finnegan,  61  N.  Y.  App.  Div. 
610;  Lime,  etc.,  Co.  v.  Hileman,  24  Pa.  Co.  Ct. 
184. 

2.  For  other  cases  relating  to  the  agency  of 
the  wife  for  the  husband,  see  the  title  Agency, 
vol.  1,  pp.  946,  957. 

3.  General  Rule  that  No  Agency  Arises  from 
Fact  of  Marriage  Alone.  —  National  F.  Ins.  Co.  v. 
Wagley,  (Tex.  Civ.  App.  1902)  68  S.  W.  Rep. 
810.    See  also  Ross  v.  Dunn,  130  Mich.  443. 

The  Wife,  as  Such,  Is  Not  in  Law  the  General 
Agent  of  the  Husband  ;  hence  a  telegraph  company 
is,  in  the  absence  of  the  husband,  under  no  obli- 
gation to  deliver  to  her  a  message  directed  to 
him.  Western  Union  Tel.  Co.  v,  Moseley,  28 
Tex.  Civ.  App.  562. 

What  Evidence  Required  to  Show  Agency.  — 
While  agency  will  not  be  inferred  from  the 
marital  relation  alone,  less  evidence  is  required 
than  in  ordinary  cases  to  establish  that  the  act 
of  the  wife  is  that  of  her  husband.  French  v. 
Spencer,  23  Pa.  Super.  Ct.  428. 

6.  Express  Authority  to  Wife.  —  Radke  v. 
Schlundt,  30  Ind.  App.  213;  National  F.  Ins. 
Co.  v.  Wagley,  (Tex.  Civ.  App.  1902)  68  S.  W. 
Rep.  810. 

8.  Authority  Implied  from  Previous  Dealings  of 
Parties.  —  See  Radke  v.  Schlundt,  30  Ind.  App. 
213. 

857.  8.  Slander.  — Stayton  v.  State,  46  Tex. 
Crim.  205. 

858.  1.  Remedy  in  Equity  for  Injury  to  Prop- 
erty by  Either  Spouse.  —  Clark  v.  Supreme  Coun- 


cil, etc.,  176  Mass.  468;  Turner  v.  Davenport, 
63  N.  J.  Eq.  288. 

2.  Remedy  under  Statute.  —  Hoaglin  v.  Hen- 
derson, 119  Iowa  720,  97  Am.  St.  Rep.  335. 

Recovery  of  Real  Estate.  — Cook  v.  Cook,  125 
Ala.  583,  82  Am.  St.  Rep.  264. 

7.  Damages  for  Suffering  Incident  to  Personal 
Injury  to  Wife — California.  —  Henley  v.  Wilson, 
137  Cal.  273,  92  Am.  St.  Rep.  160. 

Connecticut.  —  See  Loomis  v.  Hollister,  75 
Conn.  275. 

Delaware.  —  See  Jarrell  v.  Wilmington,  4 
Penn.  (Del.)  454. 

Georgia.  —  Roberts  v.  Haines,  112  Ga.  842. 

Maryland.  —  Wolf  v.  Frank,  92  Md.  138. 

Pennsylvania.  — ;  Reagan  v.  Harlan,  24  Pa. 
Super.  Ct.  27. 

South  Carolina.  —  See  Oliver  v.  Columbia, 
etc.,  R.  Co.,  65  S.  Car.  1. 

Texas.  —  International,  etc.,  R.  Co.  v.  An- 
thony, 24  Tex.  Civ.  App.  9  ;  San  Antonio,  etc., 
R.  Co.  v.  Belt,  24  Tex.  Civ.  App.  281  ;  Galves- 
ton, etc.,  R.  Co.  v.  Baumgarten,  31  Tex.  Civ. 
App.  253. 

Wisconsin.  —  Selleck  Janesville,  104  Wis. 
570,  76  Am.  St.  Rep.  892. 

Deserted  Wife  Allowed  to  Sue  Alone.  —  Koch  v. 
Williamsport,  195  Pa.  St.  488. 

859.  1.  See  Alcorn  v.  Powell,  60  S.  W. 
Rep.  520,  22  Ky.  L.  Rep.  1353  ;  Wolf  v.  Frank, 
92  Md.  138;  Long  v.  McWilliams,  11  Okla.  562. 

2.  Husband's  Right  to  Damaeres  When  Collected. 
—  See  Wolf  v.  Frank,  92  Md.  138. 

4.  Effect  of  Husband's  Death.—  Wolf  v.  Frank, 
92  Md.  138;  St.  Louis  Southwestern  R.  Co.  v. 
Carwile,  28  Tex.  Civ.  App.  208. 

800.  1.  Sole  Right  of  Action  for  Tort  Vested 
in  Married  Woman  under  Statute  —  Alabama.  — 
Southern  R.  Co.  v.  Crowder,  135  Ala.  417. 

Arkansas.  —  See  Texas,  etc.,  R.  Co.  v. 
Humble,  (C.  C.  A.)  97  Fed.  Rep.  837,  affirmed 
181  U.  S.  57  (construing  the  Arkansas  statute). 

Delaware.  —  Hatton  v.  Wilmington  City  R. 
Co.,  3  Penn.  (Del.)  159. 

District  of  Columbia.  —  Capital  Traction  Co. 
v.  Rockwell,  17  App.  Cas.  (D.  C.)  369. 

Georgia.  —  Athens  v.  Smith,  111  Ga.  870. 

Kentucky.  —  South  Covington,  etc.,  R.  Co.  v. 
Bolt,  59  S.  W.  Rep.  26,  22  Ky.  L.  Rep.  906. 

Michigan.  —  Rnyle  v.  Saginaw,  124  Mich.  348. 

Missouri.  —  Wallis  v.  Westport,  82  Mo.  App. 
522;  Cullar  v.  Missouri,  etc.,  R.  Co..  84  Mo. 
App.  340. 

Nebraska.  —  Central  Citv  v.  F.ngle,  65  Neb. 
88s  •  Pnmerine  Co.  v.  White,  (Neb.  1904)  98 
N.  W.  Rep.  T040. 
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MM).     Right  of  Action  Considered  as  Community  Property.  —  See  note  4. 

HOI .    See  note  i . 

(b)  Consequential  Damages.  —  See  notes  2,  3,  4. 
Sii*Z.    (4;  Alienation  of  Wife's  Affections  —  (a)  In  General.  —  See  notes  4,  5, 


A .  w  York.  —  Sweeny  v.  Union  R.  Co., 
(Supm,  Ct.  App.  T.)  31  Misc.  (N.  Y.)  472; 
Kimmel  r.  lnterurban  St.  R.  Co.,  (Supm.  Ct. 
App.  T.)  87  N.  Y.  Supp.  466. 

North  Dakota.  —  King  v.  Hanson,  13  N. 
Dak.  85. 

Ohio.  —  Baltimore,  etc.,  R.  Co.  v.  Glenn,  66 
Ohio  St.  395. 

Oklahoma.  —  Long  v.  McWilliams,  11  Okla. 

562. 

Wisconsin.  —  Green  v.  Nebagamain,  113  Wis. 

508. 

Rule  in  Louisiana.  —  Under  statute  in  Louisi- 
ana the  wife  brings  the  action  for  personal  in- 
juries with  the  authorization  of  her  husband, 
and  any  judgment  recovered  belongs  to  her. 
Harkness  v.  Louisiana,  etc.,  R.  Co.,  110  La. 
822. 

MiO.  4.  Right  of  Action  for  Tort  Considered  as 
Community  Property.  —  McClure  v.  McMartin, 
104  La.  406  ;  San  Antonio,  etc.,  R.  Co.  v.  Belt,  24 
Tex.  Civ.  App.  281  ;  St.  Louis  Southwestern  R. 
Co.  v.  Carwile,  28  Tex.  Civ.  App.  208  ;  Galves- 
ton, etc.,  R.  Co.  v.  Baumgarten,  31  Tex.  Civ. 
App.  253  ;  Vaughn  v.  St.  Louis  Southwestern 
R.  Co.,  34  Tex.  Civ.  App.  445  ;  Western  Union 
Tel.  Co.  v.  Campbell,  36  Tex.  Civ.  App.  276. 

Effect  of  Domicil  in  Another  State  —  California 
Doctrine.  —  Paine  v.  San  Bernardino  Valley 
Traction  Co.,  143  Cal.  654. 

When  Claim  Belongs  to  Separate  Estate  —  Texas. 
—  LTnder  statute  in  Texas  a  claim  for  un- 
liquidated damages  for  personal  injuries  sus- 
tained by  the  wife  during  coverture  is  commu- 
nity property,  but  a  claim  of  that  character 
which  has  accrued  in  favor  of  fhe  wife  while  a 
I  erne  sole  belongs  to  her  separate  estate.  St. 
Louis  Southwestern  R.  Co.  v.  Wright,  33  Tex. 
Civ.  App.  80. 

8*il.  t,  Wife  May  Sue  for  Personal  Injury 
When  Husband  Has  Deserted  Her.  —  Bennett  v. 
Gillett,  (Tex.  Civ.  App.  1900)  57  S.  W.  Rep. 
302. 

Wife  Not  to  Sue  Alone  if  It  Is  Not  Clear  that 
Huaband  Is  Blamable  for  Separation.  —  Although 

a  wife  may  sue  alone  for  a  personal  injury 
where  her  husband  has  deserted  her,  yet,  if  it 
appears  that  her  husband  does  not  even  know 
of  the  pendency  of  the  action,  and  the  evidence 
fails  to  show  the  husband  in  the  wrong  as  to 
the  separation,  the  suit  will  be  dismissed. 
Vaughn  v.  St.  Louis  Southwestern  R.  Co.,  34 
Tex.  Civ.  App.  445. 

2.  Husband's  Right  of  Action  for  Consequential 
Damages  —  Alabama.  —  Southern  R.  Co.  v. 
Crowder,  135  Ala.  417. 

California.  —  Martin  V.  Southern  Pac.  R.  Co., 
130  Cal.  285. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Young, 
30  Colo.  349. 

Indiana.  —  Indianapolis  St.  R.  Co.  v.  Robin- 
son, 157  Ind.  414. 

Missouri.  —  Wallis  v.  Westport,  82  Mo.  App. 
522;  Cullar  v.  Missouri,  etc.,  R.  Co.,  84  Mo. 
App.  340. 

Nebraska.  —  Central  City  v.  Engle,  65  Neb. 
885. 


New  York.  —  Klapper  v.  Metropolitan  St.  R. 
Co.,  (Supm.  Ct.  App.  T.)  34  Misc.  (N.  Y.)  528. 

Ohio.  —  Baltimore,  etc.,  R.  Co.  v.  Glenn,  66 
Ohio  St.  395. 

Pennsylvania.  —  Reagan  v.  Harlan,  24  Pa. 
Super.  Ct.  27. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Baumgar- 
ten, 31  Tex.  Civ.  App.  253.  See  also  Houston, 
etc.,  R.  Co.  v.  Harris,  30  Tex.  Civ.  App.  179. 

Wisconsin.  —  Selleck  v.  Janesville,  104  Wis. 
570,  76  Am.  St.  Rep.  892. 

Pennsylvania  —  Only  One  Action  Maintainable. 
—  Under  statute  in  Pennsylvania  but  one  ac- 
tion by  husband  and  wife  is  maintainable  for 
injuries  sustained  by  the  latter,  not  resulting 
in  death  ;  but  either  husband  or  wife  may  waive 
his  or  her  cause  of  action.  Donoghue  v.  Con- 
solidated Traction  Co.,  201  Pa.  St.  181. 

Where  Wife  Has  Paid  for  Medical  Attention.  — 
The  wife  cannot  ordinarily  recover  for  medical 
attendance,  since  such  damages  belong  to  the 
husband,  but  where  it  appears  that  she  per- 
sonally paid  for  such  attention  she  may  recover. 
McLean  v.  Kansas  City,  81  Mo.  App.  72. 

3.  Statutory  Rules  for  Recovery  of  Consequential 
Damages.  —  Texas,  etc.,  R.  Co.  v.  Humble,  (C. 
C.  A.)  97  Fed.  Rep.  837,  affirmed  181  U.  S.  57 
(construing  the  Arkansas  statute)  ;  Adams  Ex- 
press Co.  v.  Aldridge,  (Colo.  App.  1904)  77 
Pac.  Rep.  6 ;  South  Covington,  etc.,  R.  Co.  v. 
Bolt,  59  S.  W.  Rep.  26,  22  Ky.  L.  Rep.  906; 
Baltimore,  etc.,  R.  Co.  v.  Glenn,  66  Ohio  St. 
395.  See  also  Efroymson  v.  Smith,  29  Ind. 
App.  451. 

Agreement  by  Husband  that  Wife  Shall  Have 
Earnings.  —  Where  an  agreement  existed  be- 
tween the  wife  and  her  husband  that  she  should 
have  her  earnings,  it  was  held  that  she  could 
recover  consequential  damages.  Boyle  v.  Sagi- 
naw, 124  Mich.  348. 

4.  Consequential  Damages  Not  Recoverable  at 
Common  Law  by  Wife  or  by  Husband  and  Wife 
Jointly.  —  Denver,  etc.,  R.  Co.  v.  Young,  30 
Colo.  349;  Sweeny  v.  Union  R.  Co.  (Supm. 
Ct.  App.  T.)  31  Misc.  (N.  Y.)  472;  Baltimore, 
etc.,  R.  Co.  v.  Glenn,  66  Ohio  St.  395 ;  Long 
v.  McWilliams,  11  Okla.  562.  See  also  Efroym- 
son v.  Smith,  29  Ind.  App.  451  ;  Hickey  v. 
Welch,  91  Mo.  App.  4;  San  Antonio,  etc.,  R. 
Co.  v.  Belt,  24  Tex.  Civ.  App.  281. 

Slanderous  Words  Actionable  Per  Se.  —  The  wife 
could,  even  at  common  law,  sue  alone  if  the 
slanderous  words  were  actionable  per  se.  Al- 
corn v.  Powell,  60  S.  W.  Rep.  520,  22  Ky.  L. 
Rep.  I3S3- 

Only  in  the  Cases  Contemplated  by  the  Statutes 

can  the  wife  recover  consequential  damages. 
Pomerine  Co.  v.  White,  (Neb.  1904)  98  N.  W. 
Rep.  1040;  Klapper  v.  Metropolitan  St.  R.  Co., 
(Supm.  Ct.  App.  T.)  34  Misc.  (N.  Y.)  528; 
Kimmel  v.  Interurban  St.  R.  Co.,  (Supm.  Ct. 
App.  T.)  87  N.  Y.  Supp.  466;  Green  v.  Nebaga- 
main, 113  Wis.  508. 

862.  4.  Right  of  Husband  to  Recover  for 
Alienation  of  Wife's  Affections  —  Illinois.  — 
Betser  v.  Betser,  186  111.  537,  78  Am.  St.  Rep. 
103  ;  Shannon  v.  Swanson,  208  111.  52. 
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862.  (b)  Facta  Requisite  to  Confer  Eight  of  Action —  In  Central.  —  See  note  6. 
Enticing  or  Harboring  Wife.  —  See  note  9. 

863.  Adultery.  —  See  note  2. 

(c)  Damages  ^Recoverable  —  Compensatory  Damages.  —  See  note  6. 
Exemplary  Damages.  —  See  note  9. 

Circumstances  in  Mitigation  of  Damages.  —  See  note  IO. 

864.  (d)  Evidence  —  Mutual  Feelings  of  Husband  and  Wife.  —  See  notes  I,  2,  3. 
Feelings  of  Wife  Towards  Defendant.  —  See  note  4. 

(7)  Alienation  of Husband 's  Affections  —  (a)  Eight  of  Action  in  General. 
—  See  notes  8,  9,  10. 

860.    See  notes  1,  2. 

Under  Enabling  Statutes.  —  See  notes  3,  4. 


Iowa.  —  Rudd  v.  Dewey,  121  Iowa  454; 
Christensen  v.  Thompson,  123  Iowa  717.  See 
also  Maloney  v.  Phillips,  118  Iowa  9. 

Kansas.  —  Roesner  v.  Darrah,  65  Kan.  599. 

Maine.  —  Oakman  v.  Belden,  94  Me.  280. 

Maryland.  —  Callis  v.  Merrieweather,  98 
Md.  361. 

Michigan.  —  Knickerbocker  v.  Worthing, 
(Mich.  1904)  101  N.  W.  Rep.  540. 

Missouri.  —  Yowell  v.  Vaughn,  85  Mo.  App. 
206. 

New  York.  —  Weston  v.  Weston,  86  N.  Y. 
App.  Div.  159. 

North  Dakota.  —  Lindblom  v.  Sonstelie,  10 
N.  Dak.  140;  King  v.  Hanson,  13  N.  Dak.  85. 

Action  Against  Wife's  Parents.  —  The  quo 
animo  is  the  important  consideration  where  the 
action  is  against  the  wife's  parents  for  alienat- 
ing her  affections.  Oakman  v.  Belden,  94  Me. 
280. 

Liability  of  Person  Who  Marries  Divorced  Wo- 
man.—  It  was  held  that  one  who  married  a 
divorced  woman  whom  he  had  never  met  prior 
to  her  divorce,  was  not  liable  in  action  for 
alienation  of  affections,  because  the  divorce  was 
subsequently  declared  invalid  ;  that  he  was  no 
more  liable  for  damages  than  a  parent  who  has 
acted  in  good  faith,  and  could  not  be  considered 
an  intermeddler  or  seducer.  Hollister  v.  Valen- 
tine, 69  N.  Y.  App.  Div.  582. 

§62.  5.  Alienation  of  Wife's  Affections  by 
Parent. —  Oakman  v.  Belden,  94  Me.  280  ;  Zim- 
merman v.  Whiteley,  134  Mich.  39. 

6.  Loss  of  Consortium  the  Gist  of  the  Action  — 
Illinois. —  Betser  v.  Betser,  186  111.  537,  78  Am. 
St.  Rep.  303. 

Maryland.  —  Callis  v.  Merrieweather,  98  Md. 
361. 

New  York.  —  Billings  v.  Albright,  66  N.  Y. 
App.  Div.  239  ;  Hollister  v.  Valentine,  69  N.  Y. 
App.  Div.  582 ;  Weston  v.  Weston,  86  N.  Y. 
App.  Div.  159. 

North  Carolina.  —  Powell  v.  Benthall,  136  N. 
Car.  145. 

9.  See  Plourd  v.  Jarvis,  99  Me.  161. 

Hii't.  2.  Adultery  Not  an  Essential  Element 
of  Cause  of  Action.  —  Callis  v.  Merrieweather.  98 
Md.  361  ;  Weston  v.  Weston,  86  N.  Y.  App. 
Div.  159.  See  also  Powell  v.  Benthall,  136  N. 
Car.  145. 

6.  Value  of  Consortium  as  Measure  of  Damages. 

—  Deitzman  v.  Mullin,  108  Ky.  610,  94  Am. 
St.  Rep.  390;  Lindblom  v.  Sonstelie,  10  N.  Dak. 
140.    See  euso  Billings  v.  Albright,  66  N.  Y. 
App.  Div.  239. 
9.  Exemplary  Damages.  —  Yowell  v.  Vaughn, 

4S7 


85  Mo.  App.  206;  Lindblom  v.  Sonstelie,  10  N. 
Dak.  140. 

10.  Circumstances  in  Mitigation  of  Damages.  — ■ 

Billings  v.  Albright,  66  N.  Y.  App.  Div.  239. 

§64.  1.  Evidence  of  Mutual  Feelings  of  Hus- 
band and  Wife. —  Callis  v.  Merrieweather,  98  Md. 
361  ;  Billings  v.  Albright,  66  N.  Y.  App.  Div. 
239.  See  also  Yowell  v.  Vaughn,  85  Mo.  App. 
206. 

2.  Roesner  v.  Darrah,  65  Kan.  599 ;  Deitz- 
man v.  Mullin,  108  Ky.  610,  94  Am.  St.  Rep. 
390;  Billings  v.  Albright,  66  N.  Y.  App.  Div.  239. 

3.  Roesner  v.  Darrah,  65  Kan.  599;  Billings 
v.  Albright,  66  N.  Y.  App.  Div.  239. 

4.  Evidence  of  Wife's  Feelings  Towards  Defend- 
ant. —  Roesner  v.  Darrah,  65  Kan.  599. 

8.  Wolf  v.  Frank,  92  Md.  138;  Hodge  v. 
Wetzler,  69  N.  J.  L.  492  ;  Lonstorf  v.  Lonstorf, 
118  Wis.  159.  See  also  Hart  v.  Knapp,  76 
Conn.  135,  100  Am.  St.  Rep.  989. 

Origin  of  Doctrine.  —  "This  discrimination 
against  the  wife  has  its  origin  in  the  ancient 
common-law  doctrine  that  the  husband  and 
wife  arc  one."  Betser  v.  Betser,  186  111.  537, 
78  Am.  St.  Rep.  303. 

9.  See  Hart  v.  Knapp,  76  Conn.  135,  100  Am. 
St.  Rep.  989  ;  Betser  v.  Betser,  186  111.  537,  78 
Am.  St.  Rep.  303;  Deitzman  v.  Mullin,  108  Ky. 
610,  94  Am.  St.  Rep.  390;  Reading  v.  Gazzam, 
200  Pa.  St.  70. 

10.  See  Wolf  v.  Frank,  92  Md.  138,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  864; 
Deitzman  v.  Mullin,  108  Ky.  610,  94  Am.  St. 
Rep.  390;  King  v.  Hanson,  13  N.  Dak.  85. 

§65.  1.  Wolf  v.  Frank,  92  Md.  138.  See 
also  Servis  v.  Servis,  172  N.  Y.  438. 

2.  Wolf  v.  Frank,  92  Md.  138;  Rubenstein  v. 
Rnbenstein,  60  N.  Y.  App.  Div.  238. 

3.  Right  of  Action  under  Statutes  Enabling 
Wife  to  Sue  as  Feme  Sole —  Maryland.  —  Wolf  v. 
Frank,  92  Md.  138. 

Missouri.  —  Strode  v.  Abbott,  102  Mo.  App. 
169;  Linck  v.  Vorhauer,  104  Mo.  App.  368. 
See  also  Love  v.  Love.  98  Mo.  App.  562. 

Nebraska.  —  See  Sickler  v.  Mannix,  (Neb. 
•903)  93  N.  W.  Rep.  1018. 

New  Jersey.  —  Hodge  v.  Wetzler,  69  N.  J. 
L,  492,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  865. 

North  Dakota.  —  King  v.  Hanson,  13  N. 
Dak.  8s. 

4.  Betser  v.  Betser.  186  III.  537,  78  Am.  St. 
Rep.  303:  Deitzman  v.  Mullin,  108  Ky.  610, 
04  Am.  St.  Rep.  300  ;  Hodge  v.  Wetzler,  6o  N. 
J.  L.  492,  ciiine  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  865. 
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80»».     (b)  Facts  Requisite  to  Confer  Right  of  Action  — In  General.  —  See  note  5- 

Direct  Acts  of  Interference.  —  See  note  6. 
Action  Against  Husband's  Parents.  —  See  notes  7,  8. 
800.     (0)  Damages  Recoverable.  —  See  notes  4,  5,6. 

Evidence  —  Prior  Relations  Between  Husband  and  Wife.  —  See  notes  J,  8. 
(8)  Enticement  or  Abduction  of  Husband.  — See  note  10. 

807.  2.  Liabilities  as  to  Third  Persons—  a.  Of  Husband  —  (2)  Wife's 
Antenuptial  Contracts  —  (a)  Common-law  Doctrine  Stated.  —  See  note  8. 

808.  (b)  Doctrine  Under  Statute  —  Effect  of  Separate  Property  Acts.  —  See  note  3. 
Statutes  Expressly  Releasing  Husband  from  Liability.  —  See  note  4. 

875.  (3)  Wife's  Postnuptial  Contracts  —  (f)  Contracts  for  Necessaries — aa.  In 
General.  —  See  note  6. 

870.    See  note  I. 


865.    5.  Loss  of  Consortium  Gist  of  Action 

—  Illinois.  —  Betser  v.  Betser,  186  111.  537,  78 
Am.  St.  Rep.  303. 

Kentucky.  —  Deitzman  v.  Mullin,  108  Ky. 
610,  94  Am.  St.  Rep.  390. 

New  York.  —  See  Servis  v.  Servis,  172  N.  Y. 
438. 

North  Dakota.  —  King  v.  Hanson,  13  N. 
Dak.  85. 

Pennsylvania.  —  Reading  v.  Gazzam,  200  Pa. 
St.  70. 

Rhode  Island.  —  Angell  v.  Reynolds,  26  R.  I. 
160,  106  Am.  St.  Rep.  707. 

Washington.  —  Stanley  v.  Stanley,  32  Wash. 
489. 

6.  Kansas.  —  Nevins  v.  Nevins,  68  Kan.  410. 
Missouri.  —  See  Love  v.  Love,  98  Mo.  App. 

562. 

Nebraska.  —  Sickler  v.  Mannix,  (Neb.  1903) 
93  N.  W.  Rep.  10 1 8. 

Neiv  York.  —  Rubenstein  v.  Rubenstein,  60 
N.  Y.  App.  Div.  238. 

North  Dakota.  —  King  v.  Hanson,  13  N. 
Dak.  85. 

Pennsylvania.  —  Reading  v.  Gazzam,  200  Pa. 
St.  70. 

7.  Nevins  v.  Nevins,  68  Kan.  410;  Love  v. 
Love,  98  Mo.  App.  562;  Servis  v.  Servis,  172 
N.  Y.  438 ;  Hollister  v.  Valentine,  69  N.  Y. 
App.  Div.  582 ;  Stanley  v.  Stanley,  32  Wash. 
489.  See  also  Wolf  v.  Frank,  92  Md.  138; 
Rath  v.  Rath,  (Neb.  1902)  89  N.  W.  Rep.  612. 

Action  Against  Husband's  Guardian.  —  The  quo 
animo  is  also  the  important  consideration  where 
the  defendant  is  the  guardian  of  plaintiff's  hus- 
band. Trumbull  v.  Trumbull,  (Neb.  1904)  98 
N.  W.  Rep.  683. 

8.  Rath  v.  Rath,  (Neb.  1902)  89  N.  W.  Rep. 
612;  Trumbull  v.  Trumbull,  (Neb.  1904)  98 
N.  W.  Rep.  682 ;  Rubenstein  v.  Rubenstein,  60 
N.  Y.  App.  Div.  238 ;  Stanley  v.  Stanley,  32 
Wash.  489.  See  also  Wolf  v.  Frank,  92  Md. 
138:  Love  v.  Love,  98  Mo.  App.  562. 

860.  4.  Loss  of  Consortium  Principal  Element 
of  Damages  —  Kansas.  —  Nevins  v.  Nevins,  68 
Kan.  410. 

Missouri.  —  Linck  v.  Vorhauer,  104  Mo.  App. 
368.    See  Love  v.  Love,  98  Mo.  App.  562. 

Nebraska.  —  Rath  v.  Rath,  (Neb.  1902)  89 
N.  W.  Rep.  612. 

North  Dakota.  —  King  v.  Hanson,  13  N. 
Dak.  85. 

Pennsylvania.  —  See  Reading  v.  Gazzam,  200 
Pa.  St.  70. 


Rhode  Island.  —  Angell  v.  Reynolds,  26  R.  I. 
160,  106  Am.  St.  Rep.  ?°7- 

5.  Injury  to  Feelings  as  Element  of  Damages.  — 

Nevins  v.  Nevins,  68  Kan.  410;  Linek  v.  Vor- 
hauer, 104  Mo.  App.  368;  Rath  v.  Rath.  (Neb. 
1902)  89  N.  W.  Rep.  612.  See  also  Love  v. 
Love,  98  Mo.  App.  562. 

6.  Love  v.  Love,  98  Mo.  App.  562. 

7.  Rubenstein  v.  Rubenstein,  60  N.  Y.  App. 
Div.  238  ;  Angell  v.  Reynolds,  26  R.  I.  160,  106 
Am.  St.  Rep.  707  ;  Stanley  v.  Stanley,  32  Wash. 
489.  See  also  Rath  v.  Rath,  (Neb.  1902)  89 
N.  W.  Rep.  612. 

Evidence  of  the  Wife's  Infidelity  is  admissible, 
since  it  is  an  element  tending  to  reduce  the 
damages  sustained  by  her.  Wolf  v.  Frank,  92 
Md.  138. 

8.  Stanley  v.  Stanley,  32  Wash.  489. 

10.  Stanley  v.  Stanley,  32  Wash.  489.  See 
also  the  title  Abduction,  vol.  1,  p.  166. 

867.  8.  Liability  of  Husband  for  Wife's  Ante- 
nuptial Debts  at  Common  Law,  —  Hunt  v.  State, 
72  Ark.  241,  105  Am.  St.  Rep.  34;  Smith  v. 
Martin,  124  Mich.  34;  McMahon  v.  Perkins, 
22  R.  I.  116. 

868.  3.  Common-law  Rule  Abrogated  in 
Michigan.  —  Smith  v.  Martin,  124  Mich.  34. 

4.  Statutes  Expressly  Relieving  Husband  of 
Liability  for  Wife's  Antenuptial  Debts.  —  Hunt 
v.  State,  72  Ark.  241,  105  Am.  St.  Rep.  34. 

875.  6.  Common-law  Duty  of  Husband  to 
Support  Wife  —  Georgia.  —  Roberts  v.  Haines, 
112  Ga.  842. 

Indiana.  —  Robinson  v.  Foust,  31  Ind.  App. 
384,  99  Am.  St.  Rep.  269. 

Kentucky.  —  Deitzman  v.  Mullin,  108  Ky. 
610,  94  Am.  St.  Rep.  390. 

Louisiana.  —  Lehman  v.  Coulon,  105  La.  431. 

Maryland. — •  Stonesifer  v.  Shriver,  100  Md. 
24. 

Mississippi.  —  East  v.  King,  77  Miss.  738. 
Missouri. — -Johnson    v.    Briscoe,    104  Mo. 
App.  493- 

New  York.  —  Hazard  v.  Potts,  (Supm.  Ct. 
App.  T.)  40  Misc.  (N.  Y.)  365  ;  Grandy  v.  Had- 
cock,  85  N.  Y.  App.  Div.  173;  Miller  v.  Balti- 
more, etc.,  R.  Co.,  89  N.  Y.  App.  Div.  457: 
Ruhl  7'.  Heintze,  97  N.  Y.  App.  Div.  442. 

Ohio.  —  Baltimore,  etc.,  R.  Co.  v.  Glenn,  66 
Ohio  St.  395. 

876.  1.  General  Rule  as  to  Husband's  Lia- 
bility for  Wife's  Contracts  for  Necessaries.  —  East 
v.  King,  77  Miss.  738.  See  also  Cline  v.  Hack- 
barth,  27  Tex.  Civ.  App.  391. 
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876.  Ground  of  Husband's  Liability.  —  See  notes  4,  5,6. 

bb.  What  Are  Necessaries  —  (ad)  In  General.  —  See  note  8. 

877.  See  note  1. 

(bb)  Domestic  Service.  —  See  note  4. 
(cc)  Medical  Attention.  —  See  note  5. 

878.  (dd)  Services  of  Counsel  —  Fees  in  Actions  for  Divorce  — Divorce  a  Mensa  et  Thoro. 
—  See  note  6. 

870.    Divorce  a  Vinculo  Matrimonii.  —  See  note  3. 

(ee)  Advances  for  Purchase  of  Necessaries.  —  See  note  O. 

880.  (ff)  Expenses  of  Wife's  Burial.  —  See  notes  2,  7,  8. 
(go)  Whether  Question  of  Law  or  Fact.  — See  note  IO. 

881.  See  note  2. 

cc  Presumption  of  Authority  from  Cohabitation — (ad)  In  General. — See 

note  3. 

Excessive  or  Extravagant  Purchases. —  See  note  5> 

882.  (cc)  Rebuttal  of  Presumption.  —  See  note  4. 
Proof  of  Supply  by  Husband.  —  See  note  5. 


§76.  4.  Radke  v.  Schlundt,  20  Ind.  App. 
213;  Martin  v.  Oakes,  (Supm.  Ct.  App.  T.)  42 
Misc.  (N.  Y.)  201. 

Whenever  the  Wife  Is  Dwelling  with  the  Hus- 
band, the  husband's  liability  for  necessaries 
furnished  to  the  wife  rests  upon  the  ground 
of  the  wife's  agency  ;  but  when  they  are  dwell- 
ing apart  she  cannot  be  said  to  be  his  agent, 
except  as  a  legal  fiction.  Johnson  v.  Briscoe, 
T04  Mo.  App.  493. 

5.  See  Johnson  v.  Briscoe,  104  Mo.  App. 
493- 

6.  Husband's  Liability  Arising  from  Marriage 
Relation.  —  Fitzmaurice  v.  Buck,  77  Conn.  390. 

8.  Absolute  Necessaries  of  Wife.  —  Peaks  v. 
Mayhew,  94  Me.  571  ;  Johnson  v.  Briscoe.  104 
Mo.  App.  493. 

877.  1.  What  Are  Necessaries  to  Be  Deter- 
mined by  Means  and  Position  of  Husband.  — 
Stonesifer  v.  Shriver,  100  Md.  24;  Johnson  v. 
Briscoe,  104  Mo.  App.  493. 

4.  When  Domestic  Service  Regarded  as  Neces- 
saries. —  Davidson  v.  Bail,  23  Pa.  Super.  Ct. 
582,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  877. 

5.  Medical  Services  as  Necessaries.  —  Black  v. 
Clements,  2  Penn.  (Del.)  499;  Towery  v.  Mc- 
Gaw,  (Ky.  1900)  56  S.  W.  Rep.  727  ;  Peaks  v. 
Mayhew,  94  Me.  571. 

§78.  6.  Legal  Services  in  Prosecution  of  Di- 
vorce a  Mensa  et  Thoro.  —  Halin  v.  Rogers, 
(Supm.  Ct.  App.  T.)  34  Misc.  (N.  Y.)  549. 

But  the  rule  is  otherwise  where  at  the  com- 
mencement of  the  suit  there  were  not  reason- 
able grounds  for  the  proceedings.  Dodd  v. 
Hein.  26  Tex.  Civ.  App.  164. 

879.  3.  Legal  Services  Rendered  to  Wife 
Blamable  for  Separation.  —  In  Peaks  v.  Mayhew, 
94  Me.  571,  it  was  held  that  legal  services  in 
defending  a  wife  sued  for  divorce  a  vinculo 
matrimonii  are  necessaries,  but  that  the  hus- 
band is  not  H able  when  the  wife  is  blamable 
for  the  separation. 

6.  Advances  to  Wife  Beearded  as  Necessaries  in 
Equity.  —  Kenny  v.  Meislahn,  69  N.  Y.  App. 
Div.  572. 

8*0.  2.  Liability  of  Husband  for  Wife's  Burial 
Expenses.  —  Brand  v.  Brand,  109  Ky.  721  ; 
Stonesifer  *   Shriver.  100  Md.  24. 

7.  Stonesifer  v.  Shriver,  100  Md.  24. 


Chargeable   Against   Wife's  Estate.  —  Under 

statute  in  Kentucky  providing  that  the  surviv- 
ing husband  or  wife  "  shall  have  an  absolute 
estate  in  one-half  of  the  surplus  personalty  " 
left  by  the  deceased  spouse,  it  was  held  that  the 
funeral  expenses  of  the  wife  are  chargeable 
against  the  estate.  Towery  v.  McGaw,  (Ky. 
1900)  56  S.  VV.  Rep.  727. 

8.  Stonesifer  v.  Shriver,  100  Md.  24. 

10.  What  Are  Necessaries  Sometimes  Question 
of  Law.  —  See  Johnson  v.  Briscoe,  104  Mo. 
App.  493. 

881.  2.  What  Are  Necessaries  Generally  Ques- 
tion for  Jury.  —  Peaks  v.  Mayhew,  94  Me.  571  ; 
Martin  v.  Oakes,  (Supm.  Ct.  App.  T.)  42  Misc. 
(N.  Y.)  201.  See  also  Johnson  v.  Briscoe,  104 
Mo.  App.  493. 

Piano.  —  Whether  a  piano  is  within  the  class 
denominated  necessaries  is  a  question  for  the 
jury  under  proper  instructions  from  the  court. 
Vercler  v.  Jansen,  96  111.  App.  328. 

3.  Presumption  of  Authority  to  Purchase  Neces- 
saries from  Fact  of  Cohabitation  —  England.  — 
Morel  v.  Westmoreland,  (1904)  A.  C.  11,  af- 
firming (1903)  1  K.  B.  64. 

Delaware.  — •  Black  v.  Clements,  2  Penn. 
(Del.)  499- 

Illinois.  —  Bonney  v.  Perham,  102  111.  App. 
634- 

Missouri. — Johnson  v.  Briscoe,  104  Mo.  App. 
493- 

New  York.  —  Wanamaker  v.  Weaver,  73  N. 
Y.  App.  Div.  60,  reversed  176  N.  Y.  75. 

Ohio.  —  McMillan  v.  Auerbach,  3  Ohio  Dec. 
688,  7  Ohio  N.  P.  376. 

5.  No  Presumption  of  Authority  in  Case  of 
Articles  Not  Necessaries.  —  Black  v.  Clements, 
2  Penn.  (Del.)  499. 

Where  the  articles  are  not  properly  neces- 
saries, the  husband  can  be  made  liable  only 
upon  the  implication  of  agency  arising  from  his 
duty  to  furnish  necessaries,  in  the  absence  of 
express  authority  to  pledge  bis  credit.  McRride 
v.  Adams,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
1060. 

882.  4.  Presumption   Open  to   Rebuttal.  — 

Bonney  v.  Perham,  102  III.  App.  634. 

5.  Proof  of  Simply  by  Husband  in  Rebuttal  of 
Presumption.— Bonney  v.  Perham,  102  111.  App. 
634- 


489 


HUSBAND  AND  WIFE. 


Vol.  XV. 


Effect  of  Huiband'i  Prohibition  of  Purchase  on  Credit.  —  See  notes  I,  3,  4. 

././.  WHERE  Husband  and  Wife  Are  Living  Separate  —  {ad)  In  General.  —  See 

note  5. 

I.    See  note  1. 

(bb)  Separation  by  Consent.  —  See  note  2. 
>>.-#.     Bunion  of  Proof. —See  note  3. 

J"<>0.     (■<)  Desertion  of  Wife  by  Husband —  Without  Cause.  —  See  notes  2,  4. 
Abandonment  for  Cauie.  — ■  See  note  8. 

[dii)   Wife  Forced  to  Live  Apart  Through  Husband's  Misconduct.  —  See  note  9. 

SS7.    Sec  notes  I,  3. 
888.    See  note  2. 

(ee)  Abandonment  by  Wife  Without  Cause.  —  See  notes  3,  4,  5. 
881).     Offer  on  Part  of  Wife  to  Return.  —  See  note  2. 

801.  hh.  Wife's  Contracts  for  Necessaries  for  Third  Persons  —  Necessaries  for 
Children.  —  See  note  4. 


1.  Rebuttal  of  Presumption  by  Notice  to 
Tradesman  Not  to   Furnish  Goods  to  Wife.  — 

Hibler  v.  Thomas,  99  HI.  APP-  355- 

Effect  of  Prohibition  to  Wife  Not  Communicated 
to  Creditor. — Morel  v.  Westmoreland,  (1904) 
A.  C.  11,  affirming  (1903)  ■  K.  B.  64. 

3.  Notice  Ineffectual  Where  Husband  Fails  to 
Provide  for  Wife.  —  Hibler  v.  Thomas,  99  111. 
App.  355- 

4.  Hibler  v.  Thomas,  99  111.  App.  355. 

5.  No  Presumption  of  Authority  in  Favor  of 
Wife  Living  Separate.  —  Hatch  v.  Leonard,  71  N. 
V.  App.  l)iv.  32;  Constable  v.  Rosener,  82  N. 
Y.  App.  Div.  155,  affirmed  178  N.  Y.  587,  quot- 
ing 15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
883.  See  also  Wolf  v.  Schulman,  (Supm.  Ct. 
App.  T.)  45  Misc.  (N.  Y.)  418;  Sanger  v. 
Bernay.  (Tex.  Civ.  App.  1903)  71  S.  W.  Rep.  605. 

884.  1.  Notice  of  Separation  to  Creditor  Im- 
material. —  Constable  v.  Rosener,  82  N.  Y.  App. 
Div.  155,  affirmed  178  N.  Y.  587,  quoting  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  884. 

2.  Nonliability  of  Husband  upon  Voluntary 
Separation  with  Adequate  Allowance.  —  See  Bon- 
ney  v.  Perham.  102  111.  App.  634. 

8*5.  3.  Burden  of  Proof  as  to  Adequacy  or 
Payment  of  Allowance.  —  Bonney  v.  Perham,  102 
111.  App.  634. 

§§6.  2.  Liability  of  Husband  Abandoning 
Wife  Without  Cause.  —  Bonney  v.  Perham,  102 
111.  App.  634;  Kenny  v.  Meislahn,  69  N.  Y. 
App.  Div.  572  ;  Palmer  v.  Coughlan,  (Tex.  Civ. 
App.  1900)  55  S.  W.  Rep.  1 1 22. 

4.  Nonliability  of  Husband  Where  Wife  Has 
Sufficient  Allowance.  —  Cory  v.  Cook,  24  R.  I. 
421. 

8.  Liability  of  Husband   Deserting  Wife  for 

Cause.  — ■  In  Button  v.  Weaver,  87  N.  Y.  App. 
Div.  224.  it  was  held  that,  although  the  hus- 
band had  ample  reasons  for  leaving  his  wife, 
he  was  liable  for  her  necessaries  if  he  had 
not  made  adequate  provision  for  her  mainte- 
nance. 

9.  Husband's  Liability  upon  Separation  Through 

His  Default  —  Illinois.  —  Waxmuth  v.  Mc- 
Donald, 96  111.  App.  242:  Brinckerhoff  v.  Briggs. 
92  111.  App.  537;  Bonney  v.  Perham,  102  111. 
App.  634. 

Indiana.  —  Rariden  v.  Mason,  30  Ind.  App. 
427.  citine  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  886. 

Michigan.  —  Travis    v.    Stevens,    127  Mich. 


687,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  886. 

Mississippi.  —  East  v.  King,  77  Miss.  738. 

Missouri.  —  Johnson  v.  Briscoe,  104  Mo.  App. 
493- 

New  Hampshire.  —  Ott  v.  Hentall,  70  N.  H. 

887.  1.  Effect  of  Notice  Not  to  Supply  Wife 
with  Necessaries.  —  Johnson  v.  Briscoe,  104  Mo. 
App.  493- 

3.  Burden  of  Proof  as  to  Cause  of  Separation  on 
Plaintiff.  —  Rariden  v.  Mason,  30  Ind.  App. 
427;  Wolf  v.  Schulman,  (Supm.  Ct.  App.  T.) 
45  Misc.  (N.  Y.)  418.  Compare  Button  v. 
Weaver,  87  N.  Y.  App.  Div.  224. 

888.  2.  Where  Wife  Has  Adequate  Means  of 
Support.  —  Bonney  v.  Perham,  102  111.  App. 
634- 

3.  Nonliability  of  Husband  for  Necrssaries  of 
Wife  Living  Apart  Without  Cause.  —  Bonney  v. 
Perham,  102  111.  App.  634;  Peaks  v.  Mayhew, 
94  Me.  571,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  888;  Ogle  v.  Dershem,  91  N.  Y. 
App.  Div.  551,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  888;  Cline  v.  Hackbartli,  27 
Tex.  Civ.  App.  391.  See  also  Kirk  v.  Cliin- 
strand,  85  Minn.  108.  But  see  Constable  v. 
Rosener,  (Supm.  Ct.  App.  T.)  38  Misc.  (N.  Y.) 
784,  reversed  82  N.  Y.  App.  Div.  15s,  holding 
that  where  a  wife  abandoned  her  husband  and 
refused  to  return  or  maritally  recognize  him, 
he  was  nevertheless  bound  to  support  her.  in 
the  absence  of  an  agreement  or  decree  of  the 
court  relieving  him  of  such  burden. 

4.  Burden  of  Proof  as  to  Cause  for  Senpration 
on  Creditor. — -Peaks  v.  Mayhew,  94  Me.  571. 
citing  is  Am.  and  Eng.  Encyc.  of  Law  I  id 
ed.)  888;  Constable  v.  Rosener,  82  N.  Y.  App. 
Div.  155.  affirmed  178  N.  Y.  587,  quoting  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  S8S. 

5.  Creditor's  Ignorance  of  Separation  HpM  to 
Be  Immaterial.  —  Constable  v.  Rosener.  82  N.  Y. 
App.  Div.  155,  affirmed  178  N.  Y.  587,  attolimr 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  888. 

889.  2.  Revivor  of  Husband's  Liability  bv 
Wife's  Offer  to  Return.  —  Kirk  v.  Chinstrand,  85 
Minn.  108. 

89 1 .  4.  General  Rule  as  to  Husband's  Liability 
for  Necessaries  Furnished  to  Children  on  Wife's 
Contract.  —  Dixon  v.  Chapman.  56  N.  Y.  App. 
Div.  543.  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  891. 
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Where  Credit  Is  Nor  Given  to  Husband 


Credit  Given  to  Wife  Alone.  — 


892. 

See  note  4. 

Effect  of  Charging  Goods  in  Wife's  Name.  —  See  note  5. 

893.  kk.  Statutory  Modifications  —  Statutes  Expressly  Imposing  Liability  on  Both 
Husband  and  Wife.  —  See  notes  7,  8. 

894.  (4)  Wife's  Torts  —  (a)  Antenuptial  Torts.  — See  note  1. 
By  statute. —  See  notes  5,  6. 

(b)  Postnuptial   Torts  —  aa.  At  Common  Law  —  (aa)  Torts  Committed  by  Wife 

Alone.  —  See  notes  7,  8,  9. 

895.  Effect  of  Divorce  or  Death  of  Wife.  —  See  note  2. 
Effect  of  Separation.  —  See  note  4. 

(66)  Torts  Committed  in  Hus6and' s  Presence.  —  See  note  5- 
(cc)  Torts  Based  on  Contract.  —  See  note  J. 

896.  (dd)  Torts  Committed  in  Fiduciary  Capacity —  By  Statute.  —  See  note  4. 
66.  Under  Statute.  —  See  notes  5,  6,  8,  9. 

897.  b.  OF  WIFE  —  (2)  Contracts  of  Wife  —  (a)  Antenuptial  Contracts  — 
aa.  In  General.  —  See  note  7. 

899.    (3)   Wife's  Torts  —  (a)  In  General.  —  See  notes  2,  4. 
Torts  Committed  in  Husband's  Absence.  — See  note  5. 
Torts  Committed  in  Husband's  Presence.  —  See  notes  6,  7. 

892.  4.  Nonliability  of  Husband  for  Neces- 
saries Where  Credit  Is  Given  to  Wife  Alone.— 

Black  v.  Clements.  2  Penn.  (Del.)  499;  Martin 
v.  Oakes.  (Supm.  Ct.  App.  T.)  42  Misc.  (N.  Y.) 
201  ;  Ruhl  v.  Heintze,  97  N.  Y.  App.  Div.  442; 
Palmer  v.  Coghlan,  (Tex.  Civ.  App.  1900)  55 
S.  W.  Rep.  iiz2. 

5.  Evidence  of  Intention.  —  The  fact  that  the 
wife  ordered  the  goods  to  be  charged  to  her  is 
evidence  tending  to  prove  that  she  intended  to 
make  herself  personally  liable.  McMillan  v. 
Ouerbach,  3  Ohio  Dec.  688,  7  Ohio  N.  P. 
376. 

893.  7.  Statutes  Imposing  Liability  on  Hus- 
band and  Wife.  —  Watts  v.  Turner,  62  S.  W. 
Rep.  878,  23  Ky.  L.  Rep.  279  ;  Noreen  v.  Han- 
sen, 64  Neb.  858  ;  Leake  v.  Lucas,  65  Neb.  359, 
affirmed  on  rehearing  65  Neb.  366. 

8.  Houghtaling  v.  Walker,  100  Fed.  Rep. 
253.  affirmed  (C.  C.  A.)  107  Fed.  Rep.  619 
(construing  the  Illinois  statute)  ;  Straight  v. 
McKay,  15  Colo.  App.  60;  Gilman  v.  Matthews, 
(Colo.  App.  1904)  77  Pac.  Rep.  366;  Richard- 
son v.  W.  L.  Robinson  Coal  Co.,  95  111.  App. 
283;  Boss  v.  Jordan,  118  Iowa  204. 

Wife  Living  Apart  from  Husband.  — ■  Under  the 
Illinois  statute,  subjecting  the  property  of  both 
husband  and  wife  to  liability  for  family  ex- 
penses, a  wife  is  not  chargeable  with  services 
rendered  in  caring  for  a  drunken  husband  with 
whom  she  was  not  living  at  the  time  of  the 
rendition  of  such  services.  Featherstone  v. 
Chapin,  93  111.  App.  223. 

NO  I.  1.  Husband's  Liability  for  Wife's  Ante- 
nuptial Torts. —  Radke  v.  Schlundt,  30  Ind.  App. 
213:  McElroy  v.  Capron,  24  R.  I.  563. 

5.  McFlroy  v.  Capron,  24  R.  I.  563. 

6.  McFlroy  v.  Capron,  24  R.  I.  561. 

7.  Liability  of  Husband  for  Wife's  Torts  — 
England.  —  Benun-.ont  v.  Kaye,  (1904)  1  K.  B. 
292. 

Canada.  —  Traviss  v.  Hales,  40  Can.  L.  J.  37. 
Indiana.  —  Radke  v.  Schlundt,  30  Ind.  App. 
213. 

Missouri.  —  Tavlor  v.  Pullen,  152  Mo.  434; 
Bruce  v.  Bombeck,  79  Mo.  App.  231. 


Rhode  Island.  —  McElroy  v.  Capron,  24  R.  I. 
561. 

8.  Radke  v.  Schlundt.  30  Inu.  App.  213.  See 
also  Wolff  v.  Lozier.  68  N.  J.  L.  103. 

9.  See  Radke  v.  Schlundt,  30  Ind.  App.  213. 

895.  2.   Radke  v.  Schlundt,  30  Ind.  App. 

21  3- 

4.  Radke  v.  Schlundt,  30  Ind.  App.  213. 

5.  Husband's  Liability  for  Wife's  Torts  Com- 
mitted in  His  Presence. —  Radke  v.  Schlundt.  30 
Ind  App.  213;  Edwards  v.  Wessinger,  65  S. 
Car.  161.  95  Am.  St.  Rep.  789. 

7.  Nonliability  of  Husband  and  Wife  on  Wife's 
Torts  Based  on  Contract.  — Wolff  v.  Lozier,  68 
N.  J.  L.  103;  Brunnell  v.  Carr,  76  Vt.  174. 

896.  4.  Wolff  v.  Lozier,  68  N.  J.  L.  103. 

5.  Statutes  Expressly  Relieving  Husband  of 
Liability  for  Wife's  Torts. —  McElroy  v.  Capron, 
24  R.  I.  561  ;  Russell  v.  Phelps  73  Vt.  390. 

6.  McElroy  r.  Capron.  24  R.  I.  561  ;  Russell 
v.  Phelps,  73  Vt.  390. 

8.  Husband's  Liability  Not  Released  by  Impli- 
cation from  Property  Acts.  —  Beaumont  v.  Kaye, 
(1904)  1  K.  B.  292;  Mackenzie  v.  Cunningham, 
8  British  Columbia  206. 

9.  Wolff  v.  Lozier,  68  N.  T.  L.  103. 

897.  7.  Wife  Jointly  Liable  with  Husband 
on  Her  Antenuptial  Contracts.  —  McElroy  v.  Ca- 
pron, 24  R.  I.  563. 

899.  2.  Wife  Jointly  Liable  with  Husband 
for  Her  Torts.  —  Radke  v.  Schlundt,  30  Ind.  App. 
213 ;  McElroy  v.  Capron,  24  R.  I.  563.  See 
also  Edwards  v.  Wessinger.  65  S.  Car.  16  r,  05 
Am.  St.  Rep.  789. 

4.  Survivor  of  Action  Against  Wife.  —  Radke  v. 
Schlundt,  30  Ind.  App.  213. 

5.  Joint  Liability  with  Husband  for  Torts  Com- 
mitted in  His  Absence. Kadkc  v.  Schlundt,  30 
Ind.  App.  213;  Bruce  7'.  Bombeck,  79  Mo.  App. 
231  ;  McElroy  7'.  Capron,  24  R.  I.  563  ;  Edwards 
v.  Wessinger,  65  S.  Car.  161,  95  Am.  St.  Rep. 
789. 

6.  Presumption  of  Coercion  from  Husband's  Pres- 
ence.—  McElroy  v.  Capron,  24  R.  I,  563,  citing 
15  Am.  and  Eno.  Encyc.  op  Law  (2d  ed.)  899; 
Edwards  v.  Wessinger,  65  S.  Car.  161,  95  Am. 
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M>!>.     Under  Statute,  -    See  note  8. 

000.  (c)  Torts  Committed  by  Husband  and  Wife  Jointly.  —  See  note  4. 

!>0 1 .    V.'  Criminal  Liability  —  1.  Husband's  Liability  for  Wife's  Crimes.  — 

See  note  8. 

00*2.    See  notes  i,  2. 

2.  Wife's  Liability  for  Her  Crimes.  —  See  note  4. 

i*"OJJ.     Joint  Indictment  with  Husband.  —  See  note  I 

001.  Conclusiveness  of  Presumption.  - — See  note  3. 

3.  Crimes  Committed  by  One  Spouse  Against  Other.  —  See  notes  4,  5. 

005.    HYPOTHECATE  —  HYPOTHECATION.  —  See  note  5. 


St.  Rep.  789.  See  also  Radke  v.  Schlundt,  30 
Ind.  App.  213;  Russell  v.  Phelps,  73  Vt.  390. 

*»99.  7.  Presumption  of  Coercion  Open  to  Re- 
buttal.—  Strubing  v.  Mahar,  46  N.  Y.  App. 
Div.  409 ;  McElroy  v.  Capron,  24  R.  I.  363, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
899;  Edwards  v.  Wessinger,  65  S.  Car.  161,  95 
Am.  St.  Rep.  789. 

8.  Liability  of  Wife  for  Her  Torts  under  Stat- 
ute. —  Henley  v.  Wilson,  137  Cal.  273,  92  Am. 
St.  Rep.  160;  Radke  v.  Schlundt,  30  Ind.  App. 
213.  See  also  Thomas  v.  Cooksey,  130  N.  Car. 
148. 

In  Canada  a  married  woman,  separate  as  to 
property,  may  be  sued  for  a  tort  committed 
during  coverture.  Hugron  v.  Statton,  18  Que- 
bec Super.  Ct.  200. 

900.  4.  Torts  Committed  by  Husband  and 
Wife  Jointly.  —  Edwards  v.  Wessinger,  65  S. 
Car.  161,  95  Am.  St.  Rep.  789. 

Fraud  in  Sale  of  Business  Owned  Jointly.  — 
Husband  and  wife  are  jointly  liable  for  fraud 
and  deceit  in  the  sale  of  a  retail  business, 
owned  and  sold  for  rheir  joint  profit,  although 
it  is  not  clear  that  the  evidence  warranted  a 
finding  that  the  wife  made  any  false  represen- 
tations or  heard  those  attributed  to  her  hus- 
band. Oehlhof  v.  Solomon,  73  N.  Y.  App.  Div. 
329. 

901 .  8.  Husband's  Liability  for  Wife's  Crimes 

Committed  by  His  Direction.  —  State  v.  Leonard, 

72  Vt.  102. 

902.  1.  Liability  for  Crimes  Committed  in 


Husband's  Presence,  —  Reg.  v.  Baines,  69  L.  J. 
Q.  B.  681  ;  State  v.  Miller,  162  Mo.  253,  85 
Am.  St.  Rep.  498;  Neys  v.  Taylor,  12  S.  Dak. 
488;  State  v.  Leonard,  72  Vt.  102. 

2.  State  v.  Miller,  162  Mo.  253,  85  Am.  St. 
Rep.  498.  See  also  Reg.  v.  Baines,  69  L.  J.  Q. 
B.  681. 

4.  Criminal  Liability  of  Married  Women.  — 

See  State  v.  Leonard,  72  Vt.  102. 
Prosecution  for  Keeping  House  of  111  Fame.  — 

It  was  held,  in  a  prosecution  for  keeping  a  house 
of  ill-fame,  that  the  ordinary  rule  of  coercion 
does  not  apply,  for  such  an  offense  is  one  in 
which  the  wife  has  a  principal  share  and  also 
such  an  offense  as  may  generally  be  presumed 
to  be  managed  by  the  intrigues  of  her  sex. 
State  v.  Jones,  53  W.  Va.  613. 

903.  1.  Joint  Indictment  with  Husband.  — 
Reg.  v.  Baines,  69  L.  J.  Q.  B.  681. 

Husband  and  Wife  Alone  Cannot  Conspire.  — 
Husband  and  wife  are  not  jointly  indictable  for 
conspiracy  to  obstruct  justice,  since,  owing  to 
their  unity  at  common  law,  they  cannot  con- 
spire, except  with  other  persons.  Com.  v.  Allen, 
24  Pa.  Co.  Ct.  65. 

904.  3.  Conclusiveness  of  Presumption  from 
Husband's  Presence.  —  See  Reg.  v.  Baines,  69  L. 
J.  Q.  B.  681. 

4.  Hunt  v.  State,  72  Ark.  241,  105  Am.  St. 
Rep.  34- 

5.  Goodwin  v.  State,  114  Wis.  318. 

905.  5.  Dueber  Watch  Case  Mfg.  Co.  v. 
Daugherty,  62  Ohio  St.  589. 


ICE. 

008.   II.  As  Property— 2.  When  TJnharvested  —  a.  General  Rule. — 

See  notes  1,  2. 

000.    4.  Right  to  Take  Ice  a  Profit  a  Prendre.  —  See  note  6. 

010.    ill  Rights  of  Owners  of  Lands  Bounded  by  Waters  —  3.  Lands 

Bounded  by  Nonnavigable  Waters.  —  See  note  3. 


90«*.  1.  Title  to  Ice  Follows  Title  to  Land  or 
Water  on  Which  It  Is  Formed.  —  John  Hilt  Lake 

Ice  Co.  v.  Zahrt.  29  Ind.  App.  476. 

2.  Ice  on  8tate  Canals.  —  The  beds  of  the  Erie 
and  Champlain  canals  in  New  York  and  the 
land  on  each  side  of  them  are  owned  by  the 
state  in  fee,  and  it  may  dispose  of  the  ice  form- 
ing over  the  beds  as  it  sees  fit.  Green  Island 
Ice  Co.  v.  Norton,  ("Supm.  Ct.  Spec.  T.)  42 
Misc.  (N.  Y.)  238.    Compare  the  Illinois  and 


Indiana  doctrine  stated  infra,  this  title,  913. 
2.  3- 

909.  6.  Mitchell  v.  D'Olier.  68  N.  J.  L. 
379,  citing  15  Am.  and  Eng.  Encyc.  of  LAw 
(2d  ed.)  909.  See  also  Walker  Ice  Co.  t\ 
American  Steel,  etc.,  Co.,  185  Mass.  463.  And 
see  the  title  Promt  a  PRFNDRti.  187.  1. 

910.  3.  Exclusive  Right  of  Owners  of  Bed  to 
Harvest  Ice  on  Unnavigable  Stream.  —  Abbott  v. 
Cremer,  118  Wis.  377. 
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911.  4.  Harvesting  Ice  as  Affecting  Eights  of  Other  Riparian  Owners  — 
Pollution  of  Stream  by  Upper  Riparian  Owner.  —  See  note  J. 

Owners  of  Land  under  Navigable  Water.  —  See  note  8. 

912.  IV.  Right  of  Public  to  Harvest  Ice  on  Public  Waters  — 
1.  "  Great  Ponds  "  in  the  New  England  States.  —  See  note  2. 

What  Constitutes  Appropriation  of  Ice  on  Great  Ponds.  —  See  note  J . 

913.  2.  Canals  in  Illinois  and  Indiana.  —  See  note  2. 

915.  VII.  Respective  Rights  of  Mill  Owner  and  Riparian  Proprietors 
—  1.  Right  to  Harvest  Ice  Is  in  Owner  of  Land.  —  See  note  2. 


917.    IDENTIFY.  —  See  note  3. 

911.  7.  Pollution  of  Ice  by  Cinders  and  Dirt. 

—  American  Ice  Co.  v.  Catskill  Cement  Co.,  99 
N.  Y.  App.  Div.  31,  appeal  dismissed  182  N.  Y. 
553- 

8.  Cutting  Channel  Through  Private  Water  Lots. 

—  In  Lake  Simcoe  Ice,  etc.,  Co.  v.  McDonald, 
31  Can.  Sup.  Ct.  130,  it  was  held  that  an  ice 
company  in  harvesting  ice  from  navigable 
waters  at  a  distance  from  the  shore  may  use 
any  reasonable  means  of  conveying  it  to  its 
icehouses,  and  for  that  purpose  may  cut  a 
channel  through  private  water  lots  between  the 
place  of  cutting  and  the  shore. 

912.  2.  State  Cannot  Exact  Compensation  for 
Ice  Cut.  —  Rossmiller  v.  State,  114  Wis.  169,  91 
Am.  St.  Rep.  010. 

Minnesota  —  Cannot  Reduce  Level  of  Water  in 


Lake. — -Sanborn  v.  People's  Ice  Co.,  82  Minn. 
43,  83  Am.  St.  Rep.  401. 
7.  Actual  Appropriation  of  Ice  Fit  to  Be  Cut 

Necessary.  —  Becker  v.  Hall,  116  Iowa  589. 
9 IS.    2.  Right  to  Harvest  Ice  on  Canals. — 

Compare,  in  New  York,  Green  Island  Ice  Co. 
v.  Norton,  (Supni.  Ct.  Spec.  T.)  42  Misc.  (N. 
Y.  238,  stated  supra,  this  title,  908.  2. 

915.  2.  Right  to  Use  Water  *or  Mill  Purposes 
Does  Not  Give  Right  to  Harvest  Ice.  —  See  Abbott 
V.  Cremer,  118  Wis.  377. 

917.  3.  "To  identify  is  to  prove  to  be 
absolutely  the  same,  and  it  is  no  stretch  of  the 
ordinary  use  of  language  to  hold  that  this  term 
indicates  a  proof  of  the  signature  "  to  certain 
papers.    Schallehn  v.  Hibbard,  64  Kan.  601. 


IDENTITY. 


918. 

note  2. 
919. 


By  H.  O'B.  Cooper. 

II.  Presumption  from  Identity  of  Names — 1.  In  General. 


See 


2.  What  Constitutes  Identity  of  Name.  —  See  note  2. 

A  Discrepancy  in  the  Middle  Initial.  —  See  note  4. 

920.  7.  Identity  of  Defendant  with  Person  Liable  —  a.  In  Civil  Actions. 
—  See  "note  3. 

b.  In  Criminal  Prosecutions.  —  See  note  4. 
922.    IV.  Identity  of  Accused.  —  See  notes  3,  4. 


9I§.  2.  Presumption  of  Identity  of  Persons 
from  Identity  of  Names.  —  Hoge  v.  Canton  Ins. 
Office,  103  Fed.  Rep.  513,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  918;  Frazier  v. 
.Teakins,  64  Kan.  615,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  918;  Lucas  v.  Current 
River  Land,  etc.,  Co.,  186  Mo.  448;  Green  v. 
Heritage,  63  "N.  J.  L.  455  ;  Albright  v.  Lehigh 
Coal,  etc.,  Co.,  203  Pa.  St.  65  ;  Liscomb  v. 
Fldredge,  20  R.  I.  335. 

919.  2.  Names  Must  Be  Identical. —  Bedwell 
v.  Ashton,  87  111.  App.  272  ;  Greenberg  v.  Anger- 
man,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
244. 

Identitv  of  Initials  of  Middle  Name  Sufficient.  — 

Harriet  R.  Fldredge  is  presumed  to  be  identical 
with  Harriet  Richmond  F.ldredge  until  the  con- 
trary appears.  Liscomb  v.  F.ldredge,  20  R.  [, 
335- 

4.  discrepancy  in  Middle  Initial  Immaterial.  — 


Lucas  v.  Current  River  Land,  etc.,  Co.,  186 
Mo.  448. 

920.  3.  Identity  of  Maker  of  Instrument  Pre- 
sumed. —  Gumaer  v.  Sowers,  31  Colo.  164, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (_>d 
ed.)  920. 

4.  Jury  PasseB  on  Weight  of  Evidence,  State 
v.  Costner,  127  N.  Car.  566.  80  Am.  St.  Rep.  S09. 

9'22.  3.  Identification  of  Accused.-  Set-  State 
v.  Dunn,  116  Iowa  219;  Nite  v.  State,  41  Tex. 
Crim.  340. 

Evidence  of  Clerk  of  Court  as  to  Identity  of  Per- 
son Tried  and  Convicted.  —  See  Williams  v. 
State,  130  Ala.  31. 

Witnesses  May  Describe  Characteristics  of  Man 
Seen.  —  People  v.  Rurt,  51  N.  Y.  App.  Div. 
106,  afKrmed  t7o  N.  Y.  561. 

4.  Incriminating  Articles. --  State  v.  McDnniel, 
39  Oregon  161.  See  also  McCombs  v.  State, 
109  Ga.  496. 
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See  note  2. 

V.  Identity  of  Dead  Body.  —  See  note  4. 

VI.  Particular  Classes  of  Evidence  —  1.  Photographs.  —  See  note  5. 
2.  Handwriting.  —  See  note  6. 

9*2-1.    3.  Opinions.  —  See  note  1. 


IDIOT.  —  See  note  3. 
IF.  —  See  note  5. 

9*23.   2.  Comparison  of  Footprints.  —  Terry  v. 

State,  118  Ala.  79. 

4.  Identity  of  Dead  Body. —  In  State  v.  No- 
\  k,  km)  Iowa  717,  a  "St.  Joseph's  cord"  and 
pieces  of  a  shirt  were  held  to  be  properly 
admitted  to  show  the  identity  of  a  body. 

5.  Photographs. —  People  v.  Carey,  125  Mich. 
535  ;  Baxter  v.  Chicago,  etc.,  R.  Co.,  104  Wis. 
307.  See  also  Cunningham  v.  Fair  Haven,  etc., 
R.  Co.,  72  Conn.  244,  and  see  the  titles  Docu- 
mentary Evidence,  899.  5,  6;  Photographs, 
773.  s. 

6.  Handwriting  Is  Admissible. —  People  v.  Ken- 
nedy, (Supm.  Ct.  Crim.  T.)  34  Misc.  (N.  Y.) 
101.  See  also  McCombs  v.  State,  109  Ga.  496; 
State  f.  McDaniel,  39  Oregon  161.  And  see 
the  title  Handwriting,  283.  5. 

9ii-l.  1.  Opinion  Evidence.  —  State  v.  Rich- 
ards, 126  Iowa  407;  State  v.  Cushenberry,  157 
Mo.  168.  See  also  the  title  Expert  and  Opin- 
ion Evidence,  491.  9. 

"  When  a  party  identifies  or  recognizes  an- 


other, it  is  not  a  mere  matter  of  opinion,  but  is 
as  much  actual  knowledge  as  any  other  fact 
known  through  the  senses  by  which  things  are 
perceived."    State  v.  Powers,  72  Vt.  168. 

Weight  of  Evidence  Question  for  Jury.  —  State 
v.  Cushenberry,  157  Mo.  168. 

3.  Idiot,  —  In  re  Anderson,  132  N.  Car.  243; 
Edwards  v.  Logan,  114  Ky.  312. 

Distinguished  from  Lunatic.  —  P.icknell  v. 
Spear,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  38a. 

In  Bickr.ell  v.  Spear,  (Supm.  Ct.  Spec.  T.) 
38  Misc.  (N.  Y.)  391,  the  court  said:  "A 
serious  distinction  has  always  been  recognized 
between  lunatics  and  idiots.  The  one  had  lucid 
intervals,  the  other  no  power  of  mind  what- 
ever." 

5.  Condition. —  Baum  v.  Rainbow  Min.,  etc., 
Co.,  42  Oregon  433;  Johnson  v.  Colley,  101  Va. 
414. 

lx  May  Be  Construed  When.  —  Sharp  v.  Behr, 
1 17  Fed.  Rep.  864. 
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By  B.  B.  Clark. 


932.  I.  Definition.  —  See  note  2. 

Not  Strictly  Contracts.  —  See  note  4. 

II.  Status  of  Illegal  Contracts  —  in  General.  —  See  note  5. 

Effect  of  Subsequent  Illegal  Contract  upon  Prior  Contract.  —  See  note  7 • 
Release  Based  on  Illegal  Consideration.  —  See  note  8. 

933.  III.  CONSTRUCTION  OF  CONTRACT  WITH  RESPECT   TO  ILLEGALITY. — 

See  notes  2,  3. 

IV.  Public  Policy  in  General  —  1.  Contracts  Prohibited  by  Public 
Policy  Illegal.  —  See  notes  4,  5,6. 


932.  2.  Henderson  v.  Virden  Coal  Co.,  78 
111.  App.  437  ;  King  v.  King,  63  Ohio  St.  363, 
81  Am.  St.  Rep.  635. 

Classes  of  Illegal  Contracts.  —  The  contracts 

which  the  courts  refuse  to  enforce  on  the 
ground  of  their  illegality  may  be  divided  into 
two  general  classes:  First,  those  which  are 
illegal  under  the  common  law,  and  second, 
such  as  are  made  illegal  by  statute.  Moss  v. 
Cohen,  158  N.  Y.  240. 

4.  Tarbell  v.  Rutland  R.  Co.,  73  Vt.  349. 
citing  15  Am.  and  Ewg.  Encyc.  of  Law  (2d 
ed.)  932. 

5.  Illegal  Contract  Void  — ■  Cumberland  Tele- 
phone, etc.,  Co.  v.  Evansville,  127  Fed.  Rep. 
187;  Trimble  v.  Prudential  L.  Ins.  Co.,  (Ky. 
1901)  64  S.  VV.  Rep.  915;  Reg.  v.  McNutt,  33 
Nova  Scotia  14. 

7.  Effect  of  Subsequent  Illegal  Contract  on  Prior 
Legal  Contract. —  Watson  v.  Fales,  97  Me.  366, 
04  Am.  St.  Rep.  504:  McCurdy  v.  Dillon,  135 
Mich.  678. 

8.  Illegal  Consideration.  —  Weston  Paper  Co. 
t'.  Comstock,  (Ind.  1900)  58  N.  E.  Rep.  79 ; 
Foote  v.  Nickerson,  70  N.  H.  496 ;  Palmer  v. 
Palmer,  26  Utah  31,  99  Am.  St.  Rep.  820:  Nel- 
son v.  Superior.  109  Wis  618;  Olson  v.  Sawyer- 
Goodman  Co.,  no  Wis.  149.  See  also  Bishop 
v.  Matney,  (Ky.  1904)  78  S.  W.  Rep.  856. 
Compare  McAUen  x>.  Hodge.  (Minn.  1905)  102 
N.  W.  Rep.  707. 

Release  of  Dower  —  Agreement  Not  to  Oppose 
Divorce.  — hi  re  Bell,  (Utah  1905)  80  Pac.  Rep. 
61 5. 

933.  2.  Construction  in  Favor  of  Legality  of 
Contract.  —  Stride  v.  Martin,  77  L.  T.  N.  S. 
600;  Hood,  etc.,  Stores  v.  Jones,  81  L.  T.  N.  S. 
169;  Davis  v.  Booth,  (C.  C.  A.)  131  Fed.  Rep. 
31;  Equitable  Loan,  etc.,  Co.  v.  Waring,  117 
Ga,  599,  97  Am.  St.  Rep.  177;  Knut  v.  Nutt,  83 
Miss.  365  ;  Horton  v.  Rohlff,  (Neb.  1903)  95 
N.  W.  Rep.  36;  Herpolsheimer  v.  Funke,  (Neb. 
1001I  95  N.  W.  Rep.  687:  U.  S.  Savings,  etc., 
Co.  v.  Shain,  8  N.  Dak.  136;  Waring  v.  I.oomis, 
35  Wash.  85. 

3.  Question  of  Fact  Where  Evidence  Conflicting 
as  to  Intention.  — ■  Dunham  v.  Hastings  Pave- 
ment Co.,  57  N.  Y.  App.  Div.  42C,  affirming  56 
N.  Y.  App.  Div.  244. 

Evidenoe  of  Intent.  —  Where  the  defense  in  an 


action  on  a  promissory  note  is  that  the  note  was 
given  in  a  gambling  transaction,  evidence  of  a 
continuous  chain  of  transactions  between  the 
parties  after  the  giving  of  the  note  in  suit  is 
competent  and  relevant.  Gardner  v.  Meeker, 
169  111.  40. 

4.  Beasley  v.  Texas,  etc.,  R.  Co.,  iqi  U.  S. 
492;  Fox  v.  Willis,  114  Ky.  946,  citing  15  Am. 
and  Enc.  Encyc.  of  Law  (2d  fd.)  933  ;  Sterna- 
man  v.  Metropolitan  L.  Ins.  Co.,  170  N.  Y.  13, 
88  Am.  St.  Rep.  625;  Veazey  v.  Allen,  173  N. 
Y.  359- 

Intention  of  Parties  Immaterial.  —  Shortall  v. 
Fitzsimons,  etc.,  Co.,  93  111.  App.  231. 

Agreement  to  Indemnify  Against  Damages  for 
Maintaining  Nuisance.  — ■  Lebanon  Carriage,  etc., 
Co.  v.  Faulkner,  (Ky.  1903)  76  S.  W.  Rep.  1083. 

5.  Contracts  Illegal  as  Against  Public  Policy.  — 
Fox  v.  Willis,  114  Ky.  946,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  933  ;  American 
Cent.  Ins.  Co.  v.  Chicago,  etc.,  R.  Co.,  74  Mo. 
App.  89  ;  Northwestern  Mut.  L.  Ins.  Co.  v.  But- 
ler, 57  Neb.  198;  Thompson  v.  Ft.  Worth,  etc., 
R.  Co.,  31  Tex.  Civ.  App.  583. 

Illustrations. —  Where  a  liquor  dealer  is  under 
prosecution  for  the  illegal  sale  of  liquors  to  a 
minor,  a  contract  between  the  father  of  the 
minor  and  such  dealer  not  to  sue  the  dealer  for 
the  illegal  sale  of  liquors  to  the  minor  in  con- 
sideration of  the  dealer's  pleading  guilty  in 
the  prosecution  for  the  illegal  sale  is  contrary 
to  public  policy.  Lucas  v.  Johnson,  (Tex.  Civ. 
App.  1901)  64  S.  W.  Rep.  823. 

A  contract  for  the  purchase  of  counterfeit 
money  is  against  public  policy.  Chapman  v. 
Haley,  (Ky.  1904)  80  S.  W.  Rep.  190. 

Any  stipulation,  agreement,  or  contract  which 
forbids  the  debtor  from  discharging  his  obli- 
gation by  borrowing  money  in  whole  or  in  part, 
except  from  the  creditor,  is  subversive  of  the 
rights  of  the  citizen,  injurious  to  the  general 
welfare  of  the  public,  and  therefore  void  on  the 
ground  of  public  policy.  Union  Cent.  L.  Ins. 
Co.  v.  Champlin,  11  Okla.  184. 

But  a  contract  restricting  the  right  to  make 
payment  before  maturity  to  money  borrowed 
from  the  creditor  is  not  illegal.  Sheneberger 
v.  Union  Cent.  L.  Ins.  Co..  114  Towa  578. 

An  Agreement  Stirling  fompetition  rov  a  Piihlio 
or  Quasi-public  Franchise  is  against  pub'ic  policy 
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2.  Public  Policy  —  From  What  Determined.  —  See  note  7. 

See  note  1. 

Value  of  Precedents.  —  See  note  2. 

3.  Extension  of  Principle  to  Be  Carefully  Guarded.  —  See  notes  4,  5,6. 

4.  Public  Policy  as  Viewed  by  Courts  of  Equity  and  of  Law.  —  See 

5.  Public  Policy  a  Question  of  Law.  —  See  note  9. 

6.  Injurious  Tendency  of  Contract  the  Test.  —  See  note  10. 


and  illegal.  Hver  v.  Richmond  Traction  Co., 
(C.  C.  A.)  80  Fed.  Rep.  839,  modified  168  U.  S. 
471. 

9',t't.  6.  Public  Policy  Incapable  of  Exact 
Definition  — Greer  v.  Severson,  119  Iowa  84. 
And  see  generally  Public  Policy. 

By  the  term  "  public  policy  "  is  intended  that 
principle  of  law  which  holds  that  no  citizen  can 
lawfully  do  that  which  has  a  tendency  to  injure 
the  public  or  which  is  against  the  public  good. 
Moss  v.  Cohen,  158  N.  Y.  240. 

7.  Public  Polioy  —  How  Determined  —  Consti- 
tutions, Statutes,  and  Decisions.  — ■  Orrell  v.  Bay 
Mfg.  Co.,  83  Miss.  800  :  Langdon  v.  Conlin,  67 
Neb.  243  ;  Northern  Cent.  R.  Co.  v.  Walworth, 
193  Pa.  St.  207,  74  Am.  St.  Rep.  683. 

{>:{4.  1.  Statute  or  Precedent  Unnecessary.  — 
Woodson  v.  Hopkins,  (Miss.  1905)  37  So.  Rep. 
1000,  quoting  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  933  ;  Veazey  v.  Allen,  173  N.  Y.  359. 

2.  Change  of  Public  Policy  with  the  Times.  — 
Young  v.  Thomson,  14  Colo.  App.  294;  Union 
Cent.  L.  Ins.  Co.  v.  Champlin,  11  Okla.  184; 
Osgood  v.  Central  Vermont  R.  Co.,  77  Vt.  334. 
See  also  Crichfield  v.  Bermudez  Asphalt  Paving 
Co.,  174  111.  466. 

4.  Power  to  Contract  Unrestricted.  —  Moss  v. 
Cohen,  158  N.  Y.  240. 

5.  Public  Injury  Resulting  Should  Be  Free  from 
Doubt — United  States.  —  Hartford  F.  Ins.  Co. 
v.  Chicago,  etc.,  R.  Co.,  175  U.  S.  91. 

California.  —  Wells  v.  Enright,  127  Cal.  669; 
Goad  v.  Hart,  128  Cal.  197. 

Colorado.  —  Casserleigh  v.  Wood,  14  Colo. 
App.  265,  30  Colo.  287,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  934. 

Georgia.  —  Equitable  Loan,  etc.,  Co.  v.  War- 
ing, 117  Ga.  599,  97  Am.  St.  Rep.  177. 

Michigan.  —  Crane  v.  Bayley,  126  Mich. 
323- 

Mississippi-  —  Rush  v.  Broussard,  (Miss. 
1901)  30  So.  Rep.  635;  Orrell  v.  Bay  Mfg.  Co., 
83  Miss.  800. 

Montana.  —  Morin  v.  Wells,  30  Mont.  76. 

Nebraska.  —  Tecumseh  Nat.  Bank  v.  Cham- 
berlain Banking  House,  63  Neb.  163  ;  Langdon 
v.  Conlin,  67  Neb.  243. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Texas  Short 
Line  R.  Co.,  35  Tex.  Civ.  App.  387. 

Vermont.  —  Osgood  v.  Central  Vermont  R. 
Co.,  77  Vt.  334. 

Examples  of  Contracts  Not  Against  Public 
Policy.  —  An  agreement  in  a  contract  of  sale 
authorizing  the  purchaser  at  any  time  prior  to 
shipment  of  the  goods  purchased  to  cancel  the 
contract  is  not  against  public  policy.  Hypse  v. 
Avery  Mfg.  Co.,  32  Tex.  Civ.  App.  409. 

It  is  not  against  public  policy  for  one  person 
to  purchase  of  another  in  good  faith  lands 
which  turn  out  to  be  part  of  the  unappropri- 
ated public  domain,  and  therefore  an  action  for 


breach  of  covenant  of  warranty  in  such  a  pur- 
chase may  be  sustained.  Blum  v.  Johnson,  28 
Tex.  Civ.  App.  10,  explaining  Land  v.  James, 
87  Tex.  485;  Rayner  Cattle  Co.  v.  Bedford,  91 
Tex.  645. 

A  contract  by  which  a  banking  and  trust 
company  agreed  to  sell  for  a  person  stock  held 
by  him,  ?t  a  certain  price,  within  a  year,  if 
placed  at  the  disposal  of  the  company,  is  not 
against  public  policy.  Gause  v.  Commonwealth 
Trust  Co.,  (Supm.  Ct.  Spec.  T.)  44  Misc.  (N. 
Y.)  46,  reversed  100  N.  Y.  App.  Div.  427. 

An  Agreement  to  Pay  Money  to  Person  in  Con- 
sideration of  His  Enlistment  in  the  Army  during  a 
war  is  not  illegal.  Hard  v.  Harris,  24  Ohio 
Cir.  Ct.  714. 

Sale  of  Trading  Stamps  Not  Illegal.  —  Sperry, 
etc.,  Co.  v.  Temple,  137  Fed.  Rep.  992.  And 
see  the  title  Trading  Stamps. 

6.  Doctrine  of  Public  Policy  Approved.  — 
Where  a  person  is  admitted  to  a  charitable  in- 
stitution such  as  an  old  men's  home,  a  con- 
tract that  in  consideration  of  his  admission  all 
property  which  he  may  acquire  in  the  future 
shall  be  turned  over  to  the  institution  is  against 
public  policy.  Baltimore  Humane-Impartial 
Soc.  v.  Pierce,  100  Md.  520. 

8.  Same  in  Courts  of  Equity  as  in  Courts  of  Law. 
—  Gorringe  v.  Reed,  23  Utah  120,  90  Am.  St. 
Rep.  692. 

9.  Public  Policy  a  Question  of  Law. —  Dowden 

v.  Pook,  (1904)  1  K.  B.  45  ;  Mulligan  v.  Smith, 
32  Colo.  404  ;  Deering  v.  Cunningham,  63  Kan. 
174;  Detroit  Salt  Co.  v.  National  Salt  Co.,  134 
Mich.  103,  10  Detroit  Leg.  N.  366;  Cummings 
V.  Union  Blue  Stone  Co.,  164  N.  Y.  401,  79 
Am.  St.  Rep.  655  ;  Brett  v.  Warnick,  44  Ore- 
gon 511,  102  Am.  St.  Rep.  639;  Hines  v.  Board 
of  Education,  49  W.  Va.  426.  Compare  Bras  v. 
McConnell,  114  Iowa  401. 

Where  Evidence  Conflicting,  Question  for  Jury. — 
U.  S.  Consolidated  Seeded  Raisin  Co.  v.  Griffin, 
etc.,  Co.,  (C.  C.  A.)  126  Fed.  Rep.  364. 

10.  Evil  Tendency  of  Contract  the  Test  — 
United  States.  —  McMullen  v.  Hoffman,  174  U. 
S.  639  ;  Washington  Irrigation  Co.  v.  Krutz,  (C. 
C.  A.)  119  Fed.  Rep.  279. 

Alabama.  —  Spottswood  v.  Bentley,  130  Ala. 
310. 

Colorado.  —  Wood  v.  Casserleigh,  30  Colo. 
287,  97  Am.  St.'  Rep.  138,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  934;  Young  v. 
Thomson,  14  Colo.  App.  204. 

District  of  Columbia.  —  Owens  v.  Wilkinson, 
20  App.  Cas.  (D.  C.)  51. 

Illinois. —  Harding  v.  American  Glucose  Co., 
182  111.  551  ;  Crichfield  v.  Bermudez  Asphalt 
Paving  Co.,  174  111.  466;  Conway  v.  Garden 
City  Paving,  etc.,  Co.,  190  111.  89. 

Kansas.  —  Deering  v.  Cunningham,  63  Kan. 
174. 


490 


Vol.  XV. 


ILLEGAL  CONTRACTS. 


935  938 


93»».    7.  Legislative  Sanction  to  Contract.  — See  note  I. 

V.  Contracts  in  Violation  of  Positive  Law  —  1.  In  General.  — 

See  note  6. 

936.  See  note  I. 

Intention  of  Parties  to  Contract.  —  See  note  4. 
Ignorance  of  Law.  —  See  note  6. 

937.  2.  Contracts  Violating  Constitutions,  Orders  in  Council,  Treaties,  and 
Municipal  Ordinances  —  Municipal  Ordinances.  —  See  note  6. 

4.  Violation  of  Law  in  Execution  of  Contract.  —  See  note  8. 

938.  5.  Contracts  Involving  Commission  of  Acts  Mala  in  Se  —  incentive  to  Com- 
mission  of  Crime.  —  See  note  4. 

6.  Agreements  in  Violation  of  Statutory  Prohibitions  — ■  General  Rules 
of  Construction  —  a.  Intention  of  Legislature.  —  See  note  5. 


Michigan.  —  Koons  z'.  Vauconsant,  129  Mich. 
260,,  95  Am.  St.  Rep.  438. 

Minnesota.  —  Bauer  v.  Sawyer,  etc.,  Land 
Co.,  90  Minn.  536. 

Mississippi.  —  Woodson  v.  Hopkins,  (Miss. 
■9°SJ  37  So.  Rep.  1000,  quoting  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  934. 

New  York.  —  Coverly  v.  Terminal  Warehouse 
Co.,  70  N.  Y.  App.  Div.  82 ;  Glens  Falls  Nat. 
Bank  v.  Van  Nostrand,  (Supm.  Ct.  Spec.  T-) 
41  Misc.  (N,  Y.)  526,  affirmed  103  N.  Y.  App. 
Div,  598 ;  McCormick  v.  McCarton,  95  N.  Y. 
App.  Div.  426. 

North  Carolina.  —  Culp  v.  Love,  127  N.  Car. 
457- 

Oklahoma.  —  Union  Cent.  L.  Ins.  Co.  v. 
Champlin,  11  Okla.  184,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  934. 

Texas.  —  Steger  v.  Hume,  97  Tex.  324. 

The  Motive  or  Intention  of  the  parties  to  the 
contract  is  immaterial.  Edgerly  v.  Hale,  71  N. 
H.  138. 

Custom. — A  contract  contrary  to  public  policy 
cannot  be  rendered  legal  by  any  custom  or 
usage.  Edgerly  v.  Hale,  71  N.  H.  138.  See 
generally  the  title  Usaqes  and  Customs. 

935.  \.  Legislative  Sanction  to  Contract.  — 
Northern  Cent.  R.  Co.  v.  Walworth,  193  Pa. 
St.  207,  74  Am.  St.  Rep.  683,  following  Car- 
penter's Estate,  170  Pa.  St.  203,  50  Am.  St. 
Rep.  765. 

6.  Contracts  in  Violation  of  Law  Illegal  — 

{halted  States.  —  Shea  v.  Nillima,  (C.  C.  A.) 
133  Fed.  Rep.  215,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  935. 

Alabama.  —  Bluthenthal  v.  Headland,  132 
Ala.  253,  go  Am.  St.  Rep.  904,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  935;  Meyer- 
Marx  Co.  v.  Ensley,  141  Ala.  602;  Spottswoo4 
v.  Bentley,  130  Ala.  310. 

Connecticut.  —  William  Wilcox  Mfg.  Co.  v. 
Brazos,  74  Conn.  208. 

Illinois.  —  Shortall  v.  Fitzsimons,  etc.,  Co.,  93 
111.  App.  231   (contract  for  purpresture) . 

Indiana.  —  Weston  Paper  Co.  z'.  Comstock, 
(Ind.  1900)  58  N.  E.  Rep.  79  (contract  for  con- 
tinuance of  a  public  nuisance)  ;  Naglebaugh  v. 
Harder,  etc.,  Coal  Min.  Co.,  21  Ind.  App.  551. 

Iowa. —  Lindt  v.  Uihlein,  109  Iowa  591. 

Maine.  —  Corbin  v.  Houloban,  (Me.  1905)  61 
Atl.  Rep.  131. 

Michigan.  —  Koppitz-Mclchcrs  Brewing  Co.  v. 
Behm,  130  Mich.  649. 

Missouri,  —  Sedalja  Board  of  Trade  v.  Brady, 
78  Mo.  App.  585,  2  Mo.  App.  Rep.  301;  Mitchell 
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v.  Branham,  104  Mo.  App.  480;  Tandy  v. 
Elmore-Cooper  Live  Stock  Commission  Co.,  113 
Mo.  App.  409. 

Montana.  —  Glass  v.  Basin,  etc.,  Min.  Co.,  31 
Mont.  21. 

Nebraska.  —  Rocco  v.  Frapoli,  50  Neb.  665 ; 
State  v.  Nebraska  Home  Co.,  66  Neb.  349; 
Padget  v.  O'Connor,  (Neb.  1904)  98  N.  W. 
Rep.  870. 

Pennsylvania.  —  Bumm's  Estate.  8  Pa.  Dist. 
191. 

Canada.  —  Reg.  v.  McNutt,  33  Nova  Scotia  14. 
A  Contract  for  Liquidated  Damages  is  void  by 
statute  in  California  in  a  case  where  the  actual 
damages  are  readily  ascertainable.  Jack  v. 
Sinsheimer,  125  Cal.  563.  See  also  the  title 
Liquidated  Damages,  402.  3,  note. 

936.  1.  Common  Law  and  Legislative  Acts  on 
Same  Footing.  —  Bluthenthal  v.  Headland,  132 
Ala.  253,  90  Am.  St.  Rep.  904,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  936. 

4.  Corrupt  Intention  Unnecessary.  — Shortall  v. 
Fitzsimons,  etc.,  Co.,  93  III.  App.  231  ;  Harris 
v.  Chamberlain,  126  Mich.  280;  Edgerly  v. 
Hale,  71  N.  H.  138. 

6.  Ignorance  of  Law.  —  Harse  v.  Pearl  L. 
Assur.  Co.,  (1904)  1  K.  B.  558;  Cansler  v.  Pen- 
land,  125  N.  Car.  578. 

937.  6.  Contracts  Violating  City  Ordinances. 
—  Chimene  v.  Pennington,  34  Tex.  Civ.  App.  424. 

8.  Violation  of  Law  in  Execution  of  Contract.  — 
Wellman  v.  Jones,  124  Ala.  580;  Knut  v.  Nutt, 
83  Miss.  365  ;  Wile  v.  Rochester  Imp.  Co.,  24 
Ind.  App.  422;  Mitchell  v.  Branham,  104  Mo. 
App.  480;  Dunham  v.  Hastings  Pavement  Co., 
56  N.  Y.  App.  Div.  244,  rehearing  denied  57 
N.  Y.  App.  Div.  426 ;  Drake  v.  Lauer,  93  N.  Y. 
App.  Div.  86,  affirmed  182  N.  Y.  533.  See, 
however,  Emshwilcr  v.  Tyner,  21  Jnd.  App. 
347,  69  Am.  St.  Rep.  360. 

Contract  Incidentally  Aidiner  Violation  of  Law 
Not  Void, —  Hanover  Nat.  Bank  v.  Burlingame 
First  Nat.  Bank,  (C.  C.  A.)  109  Fed.  Rep.  421. 

Where  a  Contract  Legal  in  Inception  Is  Ren- 
dered Illegal  by  reason  of  a  change  of  circum- 
stances, it  is  dissolved.  U.  S.  v.  Dietrich,  126 
Fed.  Rep.  671. 

93S.  4.  Incentive  to  Commission  —  Interest 
in  Death  of  Person.  —  A  contract  to  marry  unon 
the  death  of  the  divorced  wife  of  one  of  the 
parties  is  not  against  public  policy  as  holding 
out  an  inducement  to  the  murder  of  such 
divorced  wife.  Brown  v.  O'Dill,  104  Tenn. 
250,  78  Am.  St.  Rep.  914. 

5.  Intention  of  Legislature.  —  Alexander  v. 
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b.  Malum  Prohibitum  and  Malum  in  Se.  —  See  note  i. 

c.  Violation  of  Statute  Made  a  Misdemeanor.  —  See 

d.  Effect  of  Prohibition  and  Penalty.  —  See  note  3. 

e.  Effect  of  Imposition  of  Penalty  or  Forfeiture.  —  See 


note  5. 
940, 
5U1, 
9  12, 
9  IS. 

Persons 
944, 

note  5. 
i>4o 

Genera 


See  note  1. 

/.  Prohibition  Without  Imposition  of  Penalty.  —  See  note  2. 
7.  Effect  of  Change  of  Law  —  Repeal  of  statute  violated.  —  See  note  2. 
VI.  Contracts  Involving  Commission  of  Civil  Injury  to  Third 
Generally  —  1.  General  Principles. —  See  note  5. 

4.  Infringement  of  Copyright  or  Patent  Right.  —  See  note  4. 

5.  Perpetration  of  Fraud  upon   Public — a.  In   General. —  See 

7.  Contracts  Tending  Towards  Breach  of  Trustor  Confidence  —  a.  In 

L.  —  See  note  2. 


Barker,  64  Kan.  396;  Weed  v.  Cuming,  12  Pa. 
Super.  Ct.  412,  affirmed  198  Pa.  St.  442. 

Sale  of  Untagged  or  Unbranded  Fertilizer.  — 
Brown  v.  Raisin  Fertilizer  Co.,  124  Ala.  221. 

Violation  of  Statute  Requiring  License  for  Trani- 
actiou  of  Business.  —  Singer  Mfg.  Co.  v.  Draper, 
103  Tenn.  262  (recovery  denied). 

Sale  of  Inchoate  Rights  in  Public  Lands.  —  But- 
terfield  Lumber  Co.  v.  Hartman,  82  Miss.  494. 

9:19.  1.  No  Distinction  Between  Malum  in 
Se  and  Malum  Prohibitum.  —  Fox  v.  Willis,  114 
Ky.  946,  citing  15  Am.  and  Eng.  Encvc.  of 
Law  (2d  ed.)  939;  Rice  v.  National  Bank  of 
Commerce,  98  Mo.  App.  696 ;  Haggerty  v.  St. 
Louis  Ice  Mfg.,  etc.,  Co.,  143  Mo.  238,  65  Am. 
St.  Rep.  647.  See  also  Roselle  v.  Farmers' 
Bank.  141  Mo.  36,  64  Am.  St.  Rep.  501. 

2.  Violation  of  Statute  Made  a  Misdemeanor.  — 
Kelly  v.  Burke,  132  Ala.  235;  Naglebaugh  v. 
Harder,  etc..  Coal  Min.  Co.,  21  Ind.  App.  551  ; 
Pinney  v.  Concordia  First  Nar.  Bank,  68  Kan. 
223,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  939. 

Merchants  Transacting  Business  under  Fic- 
titious Firm  Name  —  Contracts  Not  Void.  —  Sin- 
nott  "'.  German-American  Rank,  164  N.  Y.  386. 

3.  Effect  of  Prohibition  and  Penalty.  —  Wat- 
kins  Medical  Co.  v.  Paul.  87  111.  App.  278; 
Accel ta  v.  Zupa,  54  N.  Y.  App.  Div.  33,  citing 
35  Am.  ant-  Eng.  Encyc.  of  Law  (2d  ed.)  939. 

5.  Rule  Laid  Down  in  Bartlett  v.  Vinor  R»- 
affir  ned. —  Edgcrly  v.  Hale,  71  N.  H.  138. 

9  IO.  1,  Contracts  Held  Legal  Though  Viola- 
tive of  Statute  Imposing  Penalty.  —  Hanover 
Nat.  Bank  v.  Burlingame  First  Nat.  Bank,  :09 
Fed.  Rep.  421,  48  C.  C.  A.  482. 

94  3.  2.  Prohibition  Without  Imposition  of 
Penalty. — Jetnison  v.  Birmingham,  etc.,  R.  Co., 
125  Ala.  378;  Western  Union  Tel.  Co  v. 
Young,  138  Ala.  243,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  941  ;  Alexander  v. 
Barker,  64  Kan.  396;  Cansler  v.  Penland,  125 
N.  Car.  578.  Compare  Alleghany  Co.  v.  Allen, 
69  N.  J.  L.  270. 

942.  2.  Repeal  of  Statute  Violated  Does  Not 
Validate  Contract.  —  Denning  v.  Yount,  62  Kan. 
221,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  042. 

913.  5.  Contemplated  Civil  Injury  to  Third 
Person  Renders  Contract  Illegal.  —  Young  v. 
Thomson.  14  Colo.  App.  294;  Robisor  v,  Wolf, 


27  Ind.  App.  683 ;  Zabel  v.  New  State  Tele- 
phone Co.,  127  Mich.  402;  Bauer  v.  Sawyer, 
etc.,  Land  Co.,  90  Minn.  536  ;  Torpey  v.  Mur- 
ray, 93  Minn.  482 ;  Hamblet  v.  Harrison,  80 
Miss.  118;  Rice  v.  National  Bank  of  Commerce, 
98  Mo.  App.  696  ;  Southard  v.  George  VV.  Jump 
Co.,  (Supm.  Ct.  Spec.  T.)  43  Misc.  (N.  Y.) 
164;  Wheeler  v.  Pettyjohn,  14  Okla.  71;  Daily 
v.  Hollis,  27  Tex.  Civ.  App.  570.  See  also 
Ridenbaugh  v.  Young,  145  Mo.  274. 

Consideration  for  Withdrawal  of  Contest  of  Will. 
—  A  contract  for  the  payment  of  money  to  a 
contestant  of  the  probate  of  a  will  in  considera- 
tion of  his  withdrawing  his  contest  is  not 
against  public  policy.  Seaman  v.  Colley,  178 
Mass.  478. 

But  an  agreement  by  legatees  to  pay  a  certain 
proportion  of  a  decedent's  estate  to  a  person 
who  is  not  entitled  to  share  in  such  estate  as 
next  of  kir.  or  otherwise,  in  consideration  of 
such  person's  forbearance  to  take  action  to  set 
aside  the  will  on  the  ground  of  mental  inca- 
pacity of  the  decedent,  is  illegal  as  the  perpe- 
tration of  a  fraud  on  the  next  of  kin  of  the 
decedent.    Wyckoff  v.  Weaver,  66  N.  J.  L.  648. 

A  Secret  Contract  Made  by  One  Heir  with 
Another  to  induce  the  ancestor  to  make  a  will 
or  to  change  or  not  to  change  a  will  already 
made  is  against  public  policy  and  void  ;  though 
it  is  otherwise  if  the  ancestor  is  fully  informed 
of  the  agreement  and  assents  to  it..  De  Boer 
V.  Harmsen,  131  Mich.  91. 

944.  4.  Patent.  —  Compare  E.  W.  Bliss  Co. 
v.  Buffalo  Tin  Can  Co.,  (C.  C.  A.)  131  Fed. 
Rep.  Si. 

5.  A  Coupon  Scheme  for  the  Sale  of  Goods,  the 
result  of  which  would  be  to  leave  worthless 
coupons  in  the  hands  of  third  persons,  is  ille- 
gal.   Hubbard  v.  Freiburger,  133  Mich.  139. 

A  Contract  for  the  Use  of  a  Musical  Director's 
Name  as  designating  a  band  with  which  he  has 
no  connection  is  illegal  as  the  perpetration  of  a 
fraud  upon  the  public.  Blakely  v.  Sousa.  197 
Pa.  St.  305,  80  Am.  St.  Rep.  821. 

945.  2.  Contracts  Tending  to  Breach  of  Trust 
or  Confidence.  —  Steger  v.  Hume,  97  Tex.  324 
(attorney). 

An  Agreement  Between  Co-owners  of  Vessel 

to  surrender  control  of  its  management  was 
held  illegal.  Smith-Green  Co.  v.  Bird,  96  Me. 
425,  90  Am.  St,  Rep.  352, 


498 


Vol.  XV. 


ILLEGAL  CONTRACTS. 


945  9oO 


94*).     Necessity  for  Actual  Injury  to  Third  Person.  —  See  note  3. 

946.  Private  Confidence. —  See  note  I. 

b.  Duty  Owing  by  Employees  to  Employers  —  in  General. — 
See  notes  4,  5. 

947.  Consent  of  Employer  to  Contract.  —  See  note  3. 

c.  Duty  of  Corporate  Officers  Towards  Corporation.  — 

See  note  4. 

948.  Contracts  for  Appointment  or  Retention  of  Persons  in  Office.  —  See  note  I. 

d.  Duty  of  Stockholders  Towards  Each  Other.  —  See 

notes  4,  6. 
949. 


e.  Duty  of  Fiduciaries.  —  See  note  7. 

Traffic  in  Offices  of  Trust.  —  See  notes  1 ,  2. 
Renunciation  of  Trust  for  Consideration.  —  See  note  3. 

VII.  Contracts  Puffing  or  Suppressing  Competition  at  Sales  — 
1.  Public  Sales  —  a.  In  General.  —  See  note  1. 

c.  What  Sales  Included  in  Rule. 


950. 


See  note  5. 


945.  S.  Not  Necessary  that  Third  Person 
Be  Actually  Injured.  —  Steger  v.  Hume,  97  Tex. 
3^4- 

946.  1.  Private  Confidence.  —  Torpey  v. 
Murray,  93  Minn.  482. 

4.  Duty  of  Employee  to  Employer.  —  Clark  v. 
Buffalo  Hump  Min.  Co.,  122  Fed.  Rep.  243,  58 
C.  C.  A.  607  ;  Smythe  v.  Evans,  209  111  376. 

A  contract  to  pay  an  employee  if  he  will 
induce  his  employer  to  reduce  his  price  for 
property  offered  for  sale  is  illegal.  Summers 
v.  Carey,  69  N.  Y.  App.  Div.  428. 

Disclosure  of  a  Secret  Process  of  Manufacture 
by  an  employee  is  not  necessarily  a  breach  of 
trust  so  as  to  prevent  recovery  of  considera- 
tion for  such  disclosure.  Francis  v.  Campbell, 
68  N.  Y.  App.  Div.  287. 

5.  Agreement  Between  Agents  of  Vendor  and 
Vendee.  — ■  Howard  v.  Murphy,  70  N.  J.  L.  141. 

947.  3.  Consent  of  Employer  to  Contract. 
See  Summers  v.  Carey,  69  N.  Y.  App.  Div. 
428. 

4.  Duty  of  Corporate  Officers  Towards  Corpora- 
tion. —  Flaherty  v.  Cary,  62  N.  Y.  App.  Div. 
116,  affirmed  174  N.  Y.  550;  Reed  v.  Johnson, 
27  Wash.  42. 

9  IS.  1.  Contracts  for  Appointment  or  Reten- 
tion of  Persons  in  Office.  —  Dickson  v.  Kittson,  75 
Minn.  168,  74  Am.  St.  Rep.  447;  Glass  v.  Basin, 
etc.,  Min.  Co.,  31  Mont.  21  ;  Flaherty  v.  Cary, 
174  N.  Y.  550. 

4.  Duty  of  Stockholders  Towards  Each  Other  — 
Election  of  Officers.  —  Bensinger  v.  Kantzler,  1 1 2 
111.  App.  293,  reversed  214  111.  589;  Withers  v. 
Edmonds,  26  Tex.  Civ.  App.  189.  See  also 
Smith-Green  Co.  v.  Bird,  96  Me.  425,  90  Am. 
St.  Rep.  352.  But  see  Bonta  v.  Gridley,  77  N. 
Y.  App.  Div.  33. 

Consent  of  Remaining  Stockholders.  —  In  Kantz- 
ler v.  Bensinger  214  111.  589,  a  contract  entered 
into  by  all  the  stockholders  of  a  corporation, 
providing  that  certain  persons  should  hold  the 
offices  of  president,  secretary,  and  treasurer  of 
the  corporr.tion  for  five  years,  at  a  stipulated 
salary,  was  upheld. 

Agreement  for  Voting  Trust  Held  Illegal.  — 
Warren  v.  Pim,  66  N.  J.  Eq.  353. 

6.  Combinations  Between  Stockholders  Held 
Legal.  —  Brightman  v.  Bates,  175  Mass.  105; 
Jones  v.  Green.  t_-o  Mich.  203,  95  Am.  St.  Rep. 
433  ;  Clowes  v.  Miller,  60  N.  J.  Eq.  179  ;  Scruggs 


v.  Cotterill,  67  N.  Y.  App.  Div.  583  ;  Bonta  v. 
Gridley,  77  N.  Y.  App.  Div.  33  :  Fitzsimmons 
v.  Lindsay,  205  Pa.  Sa.  79  ;  Withers  v.  Ed- 
monds, 26  Tex.  Civ.  App.  189. 

7.  Executors  and  Administrators.  —  McVicker 
v.  McKenzie,  136  Cal.  656;  Orr  v.  Sanford,  74 
Mo.  App.  187  ;  Beatrice  Creamery  Co.  v.  Fitz- 
gerald, (Neb.  1903)  97  N.  W.  Rep.  301.  Com- 
pare Moss  v.  Cohen,  158  N.  Y.  240;  Lowe  v. 
Ring,  106  Wis.  647;  Baker  v.  Delaware,  etc., 
R.  Co.,  64  N.  J.  L.  53. 

Contract  for  Extra  Compensation  Illegal.  — 
Carpenter  v.  Taylor,  164  N.  Y.  171,  reversing 
28  N.  Y.  App.  Div.  622. 

949.  1.  Agreement  in  Consideration  of  Surety- 
ship. —  An  agreement  between  one  appointed 
administrator  and  another  whom  he  requests 
to  become  surety  on  his  bond  to  pay  to  the 
latter  a  proportion  of  his  fees  as  administrator 
is  not  illegal  under  the  rule  which  forbids  traf- 
ficking in  the  appointment  of  administrators  or 
other  trustees.  May  v.  Moore,  99  Mo.  App. 
27. 

2.  Dickson  v.  Kittson,  75  Minn.  168,  74  Am. 
St.  Rep.  447. 

3.  Renunciation  of  Trust  for  Consideration.  — 

Currier  v.  Clark,  19  Colo.  App.  250;  Oakeshott 
v.  Smith,  104  N.  Y.  App.  Div.  384;  Wittkow- 
sky  v.  Baruch,  127  N.  Car.  313  :  Lewis's  Estate, 
21  Pa.  Super.  Ct.  393. 

950.  1.  Contracts  for  Suppression  of  Competi- 
tion at  Public  Sales  Held  Illegal.  —  Hardy  v. 
Jones,  63  Kan.  8,  88  Am.  St.  Rep.  223  ;  Fisher 
v.  Hampton  Transp.  Co.,  136  Mich.  218; 
Fletcher  v.  Johnson,  (Mich.  1905)  102  N.  W. 
Rep.  278  ;  McClelland  v.  Citizens'  Bank,  60  Neb. 
92;  Beatrice  Creamery  Co.  v.  Fitzgerald,  (Neb. 
1903)  97  N.  W.  Rep.  301  ;  De  Baun  v.  Brand, 
61  N.  J.  L.  624;  Fairy  v.  Kennedy,  68  S.  Car. 
254,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.-)  950;  Camp  v.  Rruce,  96  Va.  521.  70 
Am.  St.  Rep.  873  ;  Barnes  v.  Morrison,  97  Va. 
372:  Nitro  Phosphate  Syndicate  v.  Johnson,  100 
Va.  774  ;  Ralphsynder  v.  Shaw,  45  W.  Va.  680. 
See  also  Le  Banque  Jacques  Cartier  v.  Brigham, 
30  Can.  Sup.  Ct.  429,  reversing  16  Quebec 
Super.  Ct.  113. 

5.  Involuntary  Sales  at  Auction  —  Sheriffs 
Sales. —  De  Baun      Brand,  61  N.  J.  L.  624. 

Mortgage  Stle.  —  McClelland  v.  Citizens'  Bank, 
60  Neb.  92. 
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951.   d.  Actual  Effect  of  Such  Contract  Harmless.  —  See  note  2. 

e.  Honest  Combinations  Among  Purchasers  Held  Legal.  — 

See  note  3. 

059.  /.  Knowledge  and  Consent  of  Persons  Liable  to  Be 
Injured.  —  See  note  1. 

!>.T3.  VIII.  Agreements  Suppressing  Competition  at  Letting  of  Public 
Contracts  —  1.  In  General.  —  See  note  2. 

2.  Bona  Fide  Agreements  Between  Prospective  Bidders  Permissible.  — 

See  note  4. 

!>.»  1.    3.  Actual  Injury  to  Public  Immaterial.  —  See  note  1. 

IX.  Contracts  in  Derogation  of  Domestic  Relations — 1.  Con- 
tracts Affecting  the  Marriage  Relation  —  b.  Restraint  of  Freedom  OF  Mar- 
riage. —  See  note  3. 


951.  2.  That  the  Price  Paid  Was  in  Fact 
Reasonable  will  not  prevent  the  contraet  from 
being  illegal.  Fletcher  v.  Johnson,  (Mich. 
1905)  102  N.  W.  Rep.  278. 

3.  Honest  Combinations  Among'  Purchasers  Al- 
lowed. —  Olson  v.  Lamb,  56  Neb.  104,  71  Am. 
St.  Rep.  670  ;  Barnes  v.  Morrison,  97  Va.  372. 

Agreement  Between  Railroad  Bondholders  on 
Foreclosure  Upheld.  —  Fidelity  Ins.,  etc.,  Co.  v. 
Roanoke  St.  R.  Co.,  98  Fed.  Rep.  475. 

Agreement  for  Protection  of  Interest  Upheld.  — 
De  Baun  y.  Brand,  61  N.  J.  L.  624. 

In  the  Leasing  of  Public  Lands  at  Auction 
it  does  not  seem  to  be  against  public  policy  for 
an  intending  purchaser  of  one  piece  of  land  on 
his  own  behalf  to  bid  for  another  piece  immedi- 
ately contiguous  on  behalf  of  another  purchaser, 
who  is  present  and  directing  the  bids,  whero 
the  whole  transaction  is  openly  done  in  the  pres- 
ence and  with  the  knowledge  of  the  officer 
conducting  the  sale.  State  v.  Follmer,  (Neb. 
19°3J  94  N-  W,  Rep.  103. 

95*2.  I,  Knowledge  and  Consent  of  Person 
Liable  to  Be  Injured.  —  Fairy  v.  Kennedy,  68  S. 
Car.  250;  Barnes  v.  Morrison,  97  Va.  372. 

ft't't.  2.  Suppression  of  Competition  at  Letting 
of  Public  Contracts—  United  States.  —  McMullen 
V.  Hoffman,  174  U.  S.  639,  affirming  (C.  C.  A.) 
83  Fed.  Rep.  372. 

Idaho.  —  Brady  v.  Yost,  6  Idaho  273. 

Montana.  —  Whalen  v.  Harrison,  26  Mont. 
3>6. 

Missouri.  —  Pendleton  v.  Asbury,  104  Mo. 
App.  723- 

New  York.  —  Baird  v.  Sheehan,  166  N.  Y. 
631,  affirming  38  N.  Y.  App.  Div.  7;  Coverly  v. 
Terminal  Warehouse  Co.,  85  N.  Y.  App.  Div. 
488.  affirmed  178  N.  Y.  602. 

Canada. —  Stevenson  v.  Boyd,  5  British  Co- 
lumbia 626. 

Se°.  however.  Marshalltown  Stone  Co.  v. 
Des  Moines  Brick  Mfg.  Co.,  114  Iowa  574. 

Withdrawing  from  Contract.  —  "There  is  no 
difference  in  principle  between  hiring  a  party 
not  to  bid  and  hiring  him  to  withdraw  his  bid 
and  allow  the  other  party  to  have  the  contract." 
Conway  v.  Garden  City  Paving,  etc.,  Co.,  190 
111.  89. 

L<me  of  Public  Pier  —  Aereement  to  Stifle  Com- 
petition at  Public  Letting  Illegal.  —  Coverly  v. 
Terminal    Warehouse    Co..    70    N.    Y.  App. 

Div.  82. 

In  the  Case  of  a  Quasi-public  Contract,  awarded 
by  a  railroad  company,  the  rule  has  also  been 


applied.  Southard  V.  George  W.  lump  Co., 
(Supm.  Ct.  Spec.  T.J  43  Misc.  (N.  Y.)  164. 

Sale  of  Business.  —  The  rule  does  not  prevent 
a  contractor  engaged  in  the  general  business  of 
building  sewers,  etc.,  from  disposing  of  his 
business  and  good  will  in  good  faith  and  retir- 
ing from  the  business  and  agreeing  not  to  en- 
gage in  such  business  within  a  restricted  local- 
ity and  for  a  specified  time.  Trentman  v. 
Wahrenburg.  30  Ind.  App.  304. 

So  in  Mapes  v.  Metcalf,  10  N.  Dak.  601, 
where  in  the  sale  of  a  newspaper  by  the  pro- 
prietor to  his  rival,  it  was  agreed  that  the  seller 
should  receive  a  certain  percentage  of  the 
profits  received  by  the  buyer  from  public  print- 
ing, and  the  seller  further  agreed  not  to  start 
another  paper  in  the  locality,  the  contract  was 
held  not  to  be  illegal. 

Private  Contract. —  A  contract  which  may  sup- 
press competition  at  the  letting  of  private  con- 
struction contracts  is  not  for  that  reason  illegal, 
as  the  public  has  no  concern  in  the  letting  of 
such  contracts.  Moore  v.  Florence  First  Nat. 
Bank.  139  Ala.  595.  But  compare  Daily  v. 
Hollis,  27  Tex.  Civ.  App.  570. 

4.  Bona  Fide  Arrangements  Between  Bidders 
Sustained. —  .McMullen  v.  Hoffman,  174  U.  S. 
639- 

954.    1.  Actual  Injury  to  Public  Immaterial. 

—  McMullen  v.  Hoffman,  174  U.  S.  639;  Con- 
way v.  Garden  City  Paving,  etc.,  Co.,  190  111.  89. 

3.  Contracts  in  Restraint  of  Marriage  Held 
Illegal.  — Moss  v..  Cohen,  158  N.  Y.  240;  King 
v.  King,  9  Ohio  Cir.  Dec.  439,  63  Ohio  St.  363, 
81  Am.  St.  Rep.  635 ;  Crowder  v.  Sullivan,  6 
Ont.  L.  Rep.  708.  See  also  the  title  Conditions. 
512.  2. 

Inducement  to  Marry  Particular  Person.  —  A 

contract  by  a  father  for  a  benefit  to  a  woman 
in  consideration  of  her  marrying  his  son,  who 
had  seduced  her,  is  not  illegal.  Wright  v. 
Wright,  114  Iowa  748. 

Postponement  of  Time  of  Marriage.  —  A  con- 
tract to  marry  which  is  not  to  be  fulfilled  until 
the  death  of  the  divorced  wife  of  one  of  the 
parties  is  not  against  public  policy  as  a  re- 
straint upon  the  freedom  of  marriage.  Brown 
v.  O'Dill.  104  Tenn.  250,  78  Am.  St.  Rep.  914. 

Contract  to  Pay  for  Release  from  Employment. 
— .  A  promise  to  pay  the  employer  of  a  woman 
for  releasing  her  from  her  contract  of  employ- 
ment, thereby  enabling  the  promisor  to  marry 
her,  is  not  illegal  as  being  in  restraint  of  mar- 
riage.   Holz  v.  Hanson.  115  Wis.  236. 
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954.  c.  Marriage  Brokerage  Contracts.  —  See  note  5. 

955.  Good  Faith  of  Broker.  —  See  note  I. 

d.  Agreements  eor  Separation  Between  Husband  and 

WlKE  —  Modem  Doctrine.  —  See  note  4. 

Future  Separations. —  See  note  5. 

9511.  i.  Agreements  Relating  to  Divorces  —  (i)  Agreements  Pro- 
motive of  Divorce  s  —  (a)  In  General.  —  See  notes  2,  3. 

957.  (c)  Existence  of  Legal  Grounds  for  Divorce.  —  See  note  2. 

(d)  Operation  of  Agreements  Conditioned  on  Divorce.  —  See  note  3- 
(2)  Dismissal  of  Pending  Divorce  Proceedings.  —  See  note  5. 

958.  2.  Contracts  Affecting  Relation  of  Parent  and  Child.  —  See  note  2. 

959.  X.  Immoral  Contracts — 1.  In  General.  —  See  note  i. 

969.  2.  Sexual  Immorality  —  a.  In  General — Future  Cohabitation. 
—  See  note  2. 

961.     Contracts  Between  Persons  Iilegally  Cohabiting.  — See  note  I. 

b.  Past  Cohabitation  —  (i)  M  General.  —  See  note  4. 


954.  5.  Marriage  Brokerage  Contracts  Held 
Illegal. —Hellen  v.  Anderson,  S3  111.  App.  506; 
fiace  v.  Conklin,  34  N.  Y.  App.  Div.  191,  affirm- 
ing (Supra,  Ct.  Spec.  T.)  23  Misc.  (N.  Y.)  40; 
Jangraw  v.  Perkins,  76  Yt.  130,  104  Am.  St. 
■Rep.  917,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  954. 

Promotion  of  Existing  Agreement  to  Marry.  — 
In  ye  Grobe,  127  Iowa  121  ;  Jangraw  v.  Perkins, 
76  V't.  127,  104  Am.  St.  Rep.  917,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  954. 

955.  1.  Good  Faith  of  Broker  Immaterial. — 
Hellen  v.  Anderson,  83  111.  App.  506. 

4.  American  Doctrine.  —  Patterson  v.  Patter- 
son, in  111.  App.  342;  Bailey  v.  Dillon,  186 
Mass.  244 ;  Rodenbaugh  v.  Rodenbaugh,  7 
Northam.  Co.  Rep.  (Pa.)  389,  31  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  285. 

The  provision  of  the  New  York  Domestic 
Relations  Law  that  "  a  husband  and  wife  can- 
not contract  to  alter  or  dissolve  the  marriage 
or  to  relieve  the  husband  from  his  liability  to 
support  his  wife  "  does  not  prohibit  a  husband 
and  wife  who  have  separated  because  of  the 
cruelty  of  the  husband  from  contracting  with 
each  other  for  money  to  be  paid  by  the  hus- 
band for  the  wife's  support,  etc.  Dower  v. 
Dower,  (Supm.  Ct.  Tr.  T.)  36  Misc.  (N.  Y.) 

6.  Future  Separations.  —  Patterson  v.  Patter- 
son, in  III.  App.  342;  Brun  v.  Brun,  64  Neb. 
782 :  Foote  v.  Nickerson,  70  N.  H.  496 ;  Edic 
v.  Horn,  (Supin.  Ct.  Tr.  T.)  42  Misc.  (N.  Y.) 
26 ;  Palmer  v.  Palmer,  26  Utah  31,  99  Am.  St. 
Rep.  820,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  955  ;  Baum  v.  Bnum,  too  Wis.  47, 
83  Am.  St.  Rep.  854  ;  Anderson  v.  Anderson, 
1 22  Wis.  <f8o.  See  also  Dower  f.  Dower, 
(Supm.  Ct.  Tr.  T.)  36  Misc.  (N.  Y.)  550. 

A  Trust  for  a  Wife  So  Long  as  She  Shall  Cohabit 
with  her  husband,  with  remainder  over  to  the 
husband,  is  not  against  public  policy  in  that  it 
contemplates  a  future  separation.  In  re  John- 
ttotre.  ( 1004I  1  Ch.  470. 

9'»4i.  2.  Contracts  for  Promotion  of  Divorces 
Held  111 esr 9.1,  —  Leupert  v.  Shields,  14  Colo.  App. 
404;  Silbcrsehmidt  v.  Silberschmidt,  112  111. 
App.  58;  McCurdy  v.  Dillon,  135  Mich.  678; 
Davis  v.  Hinman,  (Neb.  1005)  103  N.  W.  Rep. 
•668;  Palmer  v.  Palmer,  26  Utah  31,  99  Am.  St. 


Rep.  820;  Byron  v.  Tremaine,  31  Nova  Scotia 
425,  affirmed  29  Can.  Sup.  Ct.  445.  Compare 
Burgess  v.  Burgess,  17  S.  Dak.  44. 
3.  Agreement  Not  to  Defend  Divorce  Proceedings 

—  McAllen  v.  Hodge,  (Minn.  1905)  102  N.  W. 
Rep.  707;  In  re  Bell,  (Utah  1905)  80  Pac.  Rep. 
615. 

957.    2.  Effect  of  Legal  Grounds  for  Divorce 

—  Palmer  v.  Palmer,  26  Utah  31.  See,  how- 
ever, Gibbons  v.  Gibbons,  (Ky.  1900)  54  S.  W. 
Rep.  710. 

3.  Operation  of  Agreements  Conditioned  ou 
Divorce.  —  Leupert  v.  Shields,  14  Colo.  App. 
404. 

5.  Contracts  for  Dismissal  of  Divorce  Proceedings. 

—  Parsons  v.  Parsons,  (Ky.  1901)  62  S.  W. 
Rep.  719;  Sommer  v.  Sommer,  87  N.  Y.  App. 
Div.  434.  See,  however.  Rodenbaugh  v.  Roden- 
baugh, 31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  285. 

95§.    2.  Parents'  Surrender  of  Custody  of  Child. 

—  Hibbctte  v.  Baines,  78  Miss.  695. 

959.  1.  Contracts  Contra  Bonos  Mores.  — 
McDonald  v.  Born,  135  Mich.  177;  Moss  #. 
Cohen,  158  N.  Y.  240;  Standaid  Furniture  Co. 
v.  Van  Alstine,  22  Wash.  670,  79  Am.  St.  Rep. 
960. 

Promotion  of  Morality.  —  A  contract  of  employ- 
ment conditioned  on  the  employee's  nonasso- 
ciation  with  a  woman  of  bad  repute  is  not 
illegal.  Gould  v.  Magnolia  Metal  Co.,  207  111. 
1 7  j. 

9<50.  2.  Sexual  Immorality  —  Future  Cohabi- 
tation. —  Watltins  v.  Nugan,  118  Ga.  378,  cit- 
ing is  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
960;  Lytic  v.  Newell.  (Ky.  1902)  68  S.  W.  Rep. 
118;  McKibbin  v.  McCone.  16  Quebec  Super. 
Ct.  126;  Guilbault  v.  Brothier,  10  British  Co- 
lumbia 449. 

901.  1.  Services  Rendered  by  Woman  Illicitly 
Cohabiting  with  Man.  \  contract  by  a  woman 
for  services  to  he  rendered  to  a  man  as  house- 
keeper, etc.,  if  it  is  not  entered  into  with  the 
intention  of  living  in  illicit  relations,  is  not 
rendered  illegal  hv  the  fact  that  subsequently 
illicit  relations  arc  established.  Lvtle  v.  Newell, 
(Ky  1902)  68  S.  W.  Rep.  118. 

4.  Past  Cohabitation  —  Insufficient  Considera- 
tion. —  Woodson  v.  Hopkins,  (Miss.  1905)  37 
So.  Rep.  Kroo,  quoting  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  961. 
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061,    (3)  (  'ontract  Supported  by  Other  Consideration.  —  See  note  7. 
069.    (4)  t  ontinued  Cohabitation.  —  See  note  2. 

3.  Immorality  Licensed  by  Law.  —  See  note  3. 

4.  Contracts  to  Further  Immoral  Purposes. —  See  note  1. 

064.  XI,  Contracts  Detrimental  to  Public  Service — 3.  Contracts 
Rela'ing-  to  Compensation  of  Public  Officers  —  a.  ASSIGNMENT  OF  SALARIES  OF 

Public  Officers.  — See  note  3. 

b.  Contracts  for  Compensation  for  Performance  of  Offi- 
cial Duty  —  (1)  In  General.  —  See  note  4. 
SMi.l.    Sec  note  3. 

(2)  Relinquishment  of  Right  to  Compensation.  —  See  note  8. 
Dt>(>.    (3)  Compensation  Not  Fixed  by  Law.  —  See  note  I. 

(4)  Services  Outside  of  Official  Duty.  —  See  note  2. 
4.  Traffic  in  Public  Offices  —  a.  In  General  —  in  the  United  states.  — 


See  note  2. 


b.  Resignation  of  Office.  — See  note  3. 
d.  Office  Brokerage.  — See  note  5. 


901.  7.  Other  Considerations.  —  Watkins?/. 
Nugen,  118  Ga.  378,  citing  15  Am.  and  Eng. 
En cyc.  of  Law  (2d  ed.)  961  ;  Doty  v.  Doty, 
(Ky.  1904)  80  S.  W.  Rep.  803. 

Illustrations  of  Other  Considerations  Held  Suffi- 
cient—  Support  of  Bustard  Child.  —  Jones  v. 
Peterson,  117  Ga.  58. 

902.  2.  Continued  Cohabitation  Does  Not  In- 
validate Contract.  —  Doty  v.  Doty,  (Ky.  1904) 
80  S.  W.  Rep.  803. 

3.  Houses  of  Prostitution  Licensed.  —  See  Bur- 
ton v.  Dupree,  19  Tex.  Civ.  App.  275. 

903.  1.  Contracts  to  Further  Immoral  Pur- 
poses.—  Postelle  v.  Rivers,  112  Ga.  850  (no 
recovery  for  board  of  prostitute)  ;  Reed  v. 
Brewer,  90  Tex.  144,  affirming  (Tex.  Civ.  App. 
1896;  36  S.  VV.  Rep.  99;  Standard  Furniture 
Co.  v.  Van  Alstine,  22  Wash.  670,  79  Am.  St. 
Rep.  960. 

904.  3.  Assignment  of  Salaries  by  Public 
Officers.  —  See  Mercantile  Finance  Co.  v. 
Welsh,  (Supm.  Ct.  App.  T.)  91  N.  Y.  Supp. 
723;  Santleben  v.  Froboese,  17  Tex.  Civ.  App. 
626. 

4.  Additional  Compensation  to  Public  Officers. 

—  Humboldt  County  v.  Stern,  136  Cal.  63 ; 
Edgerly  v.  Hale,  71  N.  H.  138;  Carpenter  v. 
Taylor,  164  N.  Y.  171. 

Receiver.  —  National  Exch.  Bank  v.  Wood- 
side,  107  Mo.  App.  47. 

Court  Stenographer. —  Dull  v.  Mammoth  Min. 
Co.,  28  Utah  467,  approving  McCarthy  v. 
Bonynge,  12  Daly  (N.  Y.)  356,  and  quoting 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  964, 
affirmed  101  N.  Y.  668. 

905.  3.  Tending  to  Encourage  Bribery.  — 
Dull  v.  Mammoth  Min.  Co.,  28  Utah  467,  quot- 
ing 15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
964,  965,  and  supporting  the  whole  text  para- 
graph. 

8.  Relinquishment  of  Right  to  Compensation.  — 

Ashland  Second  Nat.  Bank  v.  Ferguson,  114 
Ky.  516,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  965 ;  Gallaher  v.  Lincoln,  63 
Neb.  339;  Nelson  v.  Superior,  109  Wis.  618. 

An  agreement  on  the  part  of  the  sheriff  with 
the  plaintiff  to  an  action  that  his  fees  for  the 
service  of  papers  in  the  action  shall  be  con- 
tingent upon  the  recovery  by  the  plaintiff  is 


against  public  policy.  But  an  agreement  by  a 
sherilf  sjrving  papers  in  a  litigation  with  the 
attorney  for  the  plaintiff  to  look  only  to  the 
plaintil?  for  the  payment  of  his  fees,  and  not 
to  hold  the  attorney  liable  therefor,  is  not 
against  public  policv.  Edgerly  v.  Hale,  71  N. 
H.  138. 

Lumping  Compensation  for  Services  and  Feea.  — 

In  Ashland  Second  Nat.  Bank  v.  Ferguson.  114 
Ky.  516,  where  a  clerk  agreed  to  render  services 
as  a  bookkeeper  and  also  as  notary  public  for  a 
bank  for  a  total  consideration  of  fifty  dollars 
a  month,  it  was  held  that  though  the  agreement 
lo  accept  fifty  dollars  a  month  for  all  notarial 
fees  would  be  illegal  and  unenforceable  if  the 
fees  in  fact  exceeded  such  amount,  still  where 
the  fees  were  less  than  the  fifty  dollars  his  ac- 
ceptance of  the  fifty  dollars  per  month  for  ser- 
vices and  fees  together  was  binding  upon 
him. 

90G.    1.  Compensation  Not  Fixed  by  Law.  — 

An  agreement  by  a  mine  owner  to  pay  for  or 
reimburse  a  sheriff  for  expense  in  furnishing 
special  deputies  during  a  strike  has  been  up- 
held. Clark  v.  Cook,  14  Pa.  Super.  Ct.  309, 
affirmed  197  Pa.  St.  643. 

2.  Services  Outside  of  Official  Duty.  —  National 
Exch.  Bank  v.  Woodside,  107  Mo.  App.  47; 
Cornwell  v.  St.  Louis  Transit  Co.,  106  Mo. 
App.  135.  Compare  Humboldt  County  v.  Stern, 
136  Cal.  63. 

907.  2.  Traffic  in  Public  Offices  Illegal.— 
Harris  v.  Chamberlain,  126  Mich.  283,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  967; 
Horstman  v.  Adamson,  101  Mo.  App.  119; 
Cansler  v.  Penland,  125  N.  Car.  578;  Willis  v." 
Weatherford  Compress  Co.,  (Tex.  Civ.  App. 
1901)  66  S.  W.  Rep.  472;  Burck  v.  Abbott,  22 
Tex.  Civ.  App.  216;  White  i'.  Cook,  51  W.  Va. 
201,  90  Am.  St.  Rep.  775  ;  Stephenson  v.  Salis- 
bury, 53  W.  Va.  366. 

An  Agreement  Between  Appointing  Officers  for 
Division  of  Patronage  as  to  appointments  is  il- 
legal. Sallade  v.  Schuylkill  County,  19  Pa. 
Super.  Ct.  101. 

3.  Resignation  of  Office  Illegal  Consideration. 
—  Currier  v.  Clark,  19  Colo.  App.  250,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  067. 

5.  Sale  of  Personal  Influence  in  Securing  Ap- 
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968.  e.  Consideration  Moving  to  Appointing  Power  —  (i)  In 

General  —  Eeduction  of  Emoluments  of  Office.  —  See  note  4. 

969.  5.  Contracts  to  Influence  Legislation  (Lobbying  Contracts)  —  a.  In 

General.  —  See  note  3. 

Inferior  Legislative  Bodies.  —  See  note  4. 

970.  Prevention  of  Legislation.  —  See  note  2. 

b.  WHAT  SERVICES  NOT  IMPROPER  —  Drafting  and  Explaining  Proposed 
Bills,  Etc.  —  See  notes  3,  4. 

c.  Private  Solicitation  of  Legislators.  —  See  note  6. 

971.  d.  Contingent  Compensation.  —  See  notes  i,  2. 
e.  Services  Partly  Illegal.  — See  note  3. 

/.  Presumption  as  to  Legality  of  Services.  —  See  note  4. 
6.  Contracts  Tending  to  Dereliction  of  Duty  on  Part  of  Public  Officers 
—  a.  In  General.  —  See  note  6. 

97Si.     Officers  of  Foreign  Government.  —  See  note  I. 


pointments  to  Office.  —  Wishek  v.  Hammond,  10 
N.  Dak.  72. 
96*.    4.  Seductions  of  Emoluments  of  Office. 

—  Gallaher  v.  Lincoln,  63  Neb.  339. 
969.    3.  Lobbying  Contracts  Held  Illegal.  — 

Colusa  County  v.  Welch,  122  Cal.  428;  Owens 
v.  Wilkinson,  20  App.  Cas.  (D.  C.)  51  ;  Crich- 
field v.  Bermudez  Asphalt  Paving  Co.,  174  111. 
466;  Richardson  v.  Scott's  Bluff  County,  59 
Neb.  400;  Veazey  v.  Allen,  173  N.  Y.  359. 

Construction  of  Statute.  —  A  statute  making 
certain  lobbying  practices  criminal  does  not  by 
implication  legalize  others  not  within  the  pur- 
view of  the  criminal  law  which  are  void  as 
against  public  policy.  Colusa  County  v.  Welch, 
122  Cal.  428. 

Legislative  Investigation  of  Corporation.  —  In 
Veazey  v.  Allen,  61  N.  Y.  App.  Div.  119, 
affirmed  173  N.  Y.  359,  a  contract  for  services 
in  securing  a  legislative  investigation  of  the 
affairs  of  a  corporation  for  the  purpose  of  de- 
preciating its  stock  was  held  to  be  illegal. 

4.  Subordinate  Legislative  Bodies.  —  Crichfield 
v.  Bermudez  Asphalt  Paving  Co.,  174  111.  466; 
Union  El.  R.  Co.  v.  Nixon,  199  111.  235;  Mc- 
Donald v.  Buckstaff,  56  Neb.  88;  Dunham  v. 
Hastings  Pavement  Co.,  56  N.  Y.  App.  Div. 
244,  rehearing  denied  57  N.  Y.  App.  Div.  426. 

A  contract  which  provides  for  the  sale  of 
certain  municipal  franchises  after  such  fran- 
chises have  been  amended  by  the  mayor  and 
council  of  the  municipality,  and  which  contains 
no  provision  requiring  the  action  of  either 
party  further  than  to  agree  upon  the  amend- 
ment desired  before  its  introduction  for  the  con- 
sideration of  the  mayor  and  council,  is  not  void 
as  against  public  policy.  Baumhoff  v.  Okla- 
homa City  Electric,  etc.,  Co.,  14  Okla.  127. 

Contract  for  Procurement  of  Franchise  for  Street 
Eailway.  —  Sussman  v.  Porter,  137  Fed.  Rep. 
161. 

970.    2.  Prevention  of  Legislation.  —  Colusa 

County  v.  Welch,  122  Cal.  428. 

3.  Drafting  and  Explaining  Proposed  Bills,  Etc. 

—  Stroemer  v.  Van  Orsdel,  (Neb.  1905)  103 
N.  W.  Rep.  1051,  disapproving  dicta  in  Richard- 
son v.  Scott's  Blnff  County,  50  Neb.  400,  80  Am. 
St.  Rep.  58?:  Dunham  v.  Hastings  Pavement 
Co.,  56  N.  Y.  Arp.  Div.  244,  rehearing  denied 
57  N.  Y.  App.  Div.  126:  Baumhoff  v.  Oklahoma 
City  Electric,  etc.,  Co..  m  Okla.  127. 

4.  Person  Not  Member  of  Legal  Profession.  - 


Crichfield  v.  Bermudez  Asphalt  Paving  Co.,  174 
111.  466. 

6.  Private  Solicitation  of  Legislators.  —  Colusa 
County  v.  Welch,  122  Cal.  428. 

971.  1.  Contingent  Compensation.— Sussman 
v.  Porter,  137  Fed.  Rep.  161  ;  Crichfield  v.  Ber- 
mudez Asphalt  Paving  Co.,  174  111.  466;  Veazey 
v.  Allen,  173  N.  Y.  359,  affirming  61  N.  Y.  App. 
Div.  119.  See,  however,  Stroemer  v.  Van 
Orsdel,  (Neb.  1905)  103  N.  W.  Rep.  1053, 
disapproving  Richardson  v.  Scott's  Bluff 
County,  59  Neb.  400,  80  Am.  St.  Rep.  682. 

A  Contract  to  Obtain  Consents  from  Owners  of 
Property  abutting  on  streets  to  the  grant  by  the 
municipality  of  a  street  franchise,  payment  for 
such  services  to  be  made  after  the  ordinance 
granting  the  franchise  is  passed,  does  not, 
when  the  persons  obtaining  such  consents  had 
nothing  to  do  with  the  legislative  body  or  the 
passage  of  the  ordinance,  make  the  obtaining  of 
such  consents  contrary  to  public  policy.  Union 
EI.  R.  Co.  v.  Nixon,  199  111.  235. 

2.  Reasons  for  Doctrine.  —  Richardson  v. 
Scott's  Bluff  County,  59  Neb.  400. 

3.  Services  Partly  Legal.  —  Owens  v.  Wilkin- 
son, 20  App.  Cas.  (D.  C.)  51  ;  Deering  v.  Cun- 
ningham, 63  Kan.  174. 

4.  Legality  of  Services  Presumed.  —  Baumhoff 
v.  Oklahoma  City  Electric,  etc.,  Co.,  14  Okla. 
127. 

6.  Contracts  Tending  to  Dereliction  of  Official 
Duty.  —  Garman  v.  U  S.,  34  Ct.  CI.  237,;  Wash- 
ington Irrigation  Co.  v.  Krutz,  (C.  C.*A.)  119 
Fed.  Rep.  279;  Ramsay  v.  Whitbeck,  183  111. 
550:  State  v.  Windle,  156  Ind.  648;  Johnson 
v.  School  Corp.,  117  Iowa  319;  Ward  v.  Hart- 
ley, 178  Mo.  135,  citing  15  Am.  and  Eng. 
Encyc.  or  Law  (2d  ed.)  971;  Horstman  v. 
Adamson,  101  Mo.  App.  119:  Page  v.  Claggett, 
7t  N.  H.  85:  Edcerly  v.  Hale,  71  N.  H.  138; 
Cansler  v.  Penland,  125  N.  Car.  578:  Steger  v. 
Hume,  07  Tex.  324.  See  also  Whitbeck  v. 
Ramsay,  74  Til.  App.  524. 

Contract  by  One  Public  Officer  to  Perform  Duties 
of  Another  Illegal.  —  Moore  v.  Cassily,  9  Ohio 
Cir.  Dec.  305,  16  Ohio  Cir.  Ct.  708. 

Agreement  to  Pay  Premiums  to  Dismissed 
Policemen  Illegal.  —  McCormick  v.  McCarton, 
95  N.  Y.  App.  Div.  426,  affirming  91  N.  Y. 
App.  Div.  613. 

972.  1.  Officer  of  Sister  State.  —  See  Smith 
v.  Richmond   114  Ky.  303,  102  Am.  St.  Rep.  283. 
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97*2.     Officer  Not  Actually  Corrupted.  —  See  note  3. 

b.  Consideration  of  Contract  Breach  of  Official  Duty  — 
(1)  In  General.  —  See  note  6. 

97.1.    c.  Sale  of  Personal  Influence  with  Public  Officers.  — 

See  notes  1,2. 

d.  Employment  of  Agents  to  Negotiate  Sales  to  or  Con- 
1  r.u  rs  WITH  GOVERNMENT  —  (i)  In  General.  —  See  note  4. 

Employment  of  Legitimate  Agents  Allowed.  —  See  note  6. 

97«>.    (3)  Contingent  Compensation.  —  See  note  2. 

Brokerage  Commissions.  —  See  note  3. 

e.  Public  0  »n  i  kacts  in  Which  Public  Officers  Are  Inter- 
ested —  (l)  In  General.  —  See  note  6. 

97G.    (2)  Statutory  Prohibitions.  —  See  note  2. 

977.    7.  Contracts  Affecting  Service  of  Quasi-public   Corporations.  —  See 

note  5. 

XII.  Agreements  Interfering  with  the  Course  of  Public  Jus- 
tice—  1.  In  General.  —  See  note  6. 

Contracts  Tending  Towards  Judicial  Corruption.  —  See  note  J. 
97  S.    2.  Contracts  Relating  to  Suppression  or  Procurement  of  Evidence  — 

a.  Suppression  of  Evidence.  —  See  note  2. 


972.  3.  Actual  Effect  of  Contract  Immaterial. — 

Washington  Irrigation  Co.  v.  Krutz,  (C.  C.  A.) 
119  Fed.  Rep.  279;  Ward  v.  Hartley,  178  Mo. 
i35>  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  972. 

6.  Consideration  of  Contract  Breach  of  Official 
Duty. —  Burck  v.  Abbott,  22  Tex.  Civ.  App. 
216. 

974.  1.  Sale  of  Personal  Influence  with  Offi- 
cers Prohibited.  —  Crichfield  v.  Bermudez  As- 
phalt Paving  Co.,  174  111.  466;  Deering  v.  Cun- 
ningham, 63  Kan.  174;  Dunlap  v.  Lebus,  112 

Ky.  237. 

2.  Influence  to  Induce  Breach  of  Official  Duty.  — 

Kerr  v.  American  Pneumatic  Service  Co.,  i  88 
Mass.  27. 

4.  Use  of  Social  and  Political    Relations.  — 

Drake  v.  Lauer,  93  N.  Y.  App.  Div.  86,  affirmed 
182  N.  Y.  533. 
6.  Employment  of  Legitimate  Agents  Allowed. 

—  Mulligan  v.  Smith,  32  Colo.  404;  Dunlap  v. 
Lebus,  112  Ky.  237;  Kerr  v.  American  Pneu- 
matic Service  Co.,  188  Mass.  27;  Knut  v.  Nutt, 
83  Miss.  365;  Swift  v.  Aspell,  .(Supm.  Ct.  Tr. 
T.)  40  Misc.  (N.  Y.)  453;  Drake  v.  Lauer, 
93  N.  Y.  App.  Div.  86,  affirmed  182  Nv  Y. 
533- 

Contract  for  Service  in  Inducing  City  Authori 
ties  to  Adopt  Particular  Paving.  —  Dunham  v. 

Hastings  Pavement  Co.,  57  N.  Y.  App.  Div. 

426. 

9<5.  2.  Contingent  Compensation.  —  Crich- 
field v.  Bermudez  Asphalt  Paving  Co.,  174  111. 
466.    See,  however,  Dunlap  v.  Lebus,  112  Ky. 

237- 

3.  Brokerage  Commissions.  —  Swift  v.  Aspell, 
(Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.)  453. 

An  agent  who  gives  all  of  his  time  to  the 
transaction  of  business  for  the  government  may 
receive  a  compensation  increasing  with  the 
volume  of  the  business,  without  rendering  the 
contract  illegal.  Kerr  v.  American  Pneumatic 
Service  Co.,  188  Mass.  27. 

6.  Public  Officers  Interested  in  Public  Contract. 

—  Compare  Sylvester  v.  Webb,  179  Mass.  236. 
An  Assignment  to  a  Public  Officer  of  a  claim 


arising  out  of  a  public  contract  is  not  illegal. 
People  v.  Saratoga  County,  66  N.  Y.  App.  Div. 
117,  reversing  (Supm.  Ct.  Spec.  T.)  34  Misc. 
(N.  Y.)  740. 

976.  2.  Statutory  Prohibitions. —  Nuckols  v. 
Lyle,  8  Idaho  589 ;  Sedgwick  County  v.  State, 
66  Kan.  634  ;  Baker  v.  Crook  County,  9  Wyo.  51. 

977.  5.  Contracts  Disabling  Quasi-public  Cor- 
porations to  Perform  Duties.  —  See  the  title 
Ultka  Vires,  64.  1,  and  the  following  late 
cases:  Beasley  v.  Texas,  etc.,  R.  Co.,  191  U. 
S.  492;  Thompson  v.  Schenectady  R.  Co.,  (C. 
C.  A.)  131  Fed.  Rep.  577;  Graham  v.  Macon, 
etc.,  R.  Co.,  120  Ga.  757;  Louisville,  etc..  R. 
Co.  v.  Pittsburg,  etc.,  Coal  Co.,  1 1 1  Ky.  960 ; 
Scholten  v.  St.  Louis,  etc.,  R.  Co.,  101  Mo.  App. 
516;  Gulf,  etc.,  R.  Co.  v.  Schawe,  22  Tex.  Civ. 
App.  600;  Gulf,  etc.,  R.  Co.  v.  Clay,  28  Tex. 
Civ.  App.  176;  Missouri,  etc.,  R.  Co.  v.  Carter, 
95  Tex.  461  ;  Tyler  v.  St.  Louis  Southwestern 
R.  Co.,  (Tex.  Civ.  App.  1905)  87  S.  W.  Rep. 
238 ;  Charleston  Natural  Gas  Co.  v.  Kanawha 
Natural  Gas,  etc.,  Co.,  (W.  Va.  1905)  50  S.  E. 
Rep.  876. 

6.  Contracts  Interfering  with  Public  Justice.  — 

Moss  v.  Cohen,  158  N.  Y.  240.  See  also  Riden- 
baugh  v.  Young,  145  Mo.  274. 

Contracts  Requiring  Institution  of  Fictitious 
Suits  Illegal.  —  Van  Horn  v.  Kittitas  County, 
112  Fed.  Rep.  1. 

Agreement  to  Influence  Appointment  of  Receiver 
Upheld.  —  Polk  -'.  Johnson,  160  Ind.  292,  98 
Am.  St.  Rep.  274. 

An  Agreement  to  Pay  a  Future  Judgment  in 
Consideration  of  a  New  T^ial  has  been  held  to  be 
illegal.  Thompson  v.  Buffington,  7  Ohio  Dec. 
557- 

7.  Contracts  Tending  Towards  Judicial  Corrup- 
tion. —  An  agreement  between  a  commissioner 
appointed  to  take  disclosures  in  an  action  and 
the  plaintiff  or  his  attorney  therein,  that  the 
payment  of  his  fees  shall  be  contingent  upon  a 
recovery  from  the  defendant,  is  illegal.  Wat- 
son v.  Fales,  97  Me.  366,  94  Am.  St.  Rep.  504. 

97§.  2.  Civil  Proceedings.  —  Young  v.  Thom- 
son, 14  Colo.  App.  294. 
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978.  b.  Corruption  Of  Witnesses  —  (i)  Contracts  ivith  Witnesses. 
—  See  note  3. 

Want  of  Consideration.  —  See  note  6. 
Compensation  Contingent.  —  See  note  8. 

(2)  Agreements  to  Procure  Testimony  —  Compensation  Contingent.  —  See 


979. 

notes  2,  3 


4.  Contracts  Tending  to  Suppress  Criminal  Justice.  —  See  note  6. 

980.  See  note  2. 

5.  Agreements  to  Secure  Pardons  —  in  General.  — See  note  3. 

981.  6.  Agreements  Relating  to  Bail  in  Criminal  Cases  —  indemnification  of 
Sureties.  —  See  note  5. 

XIII.  Agreements  Encouraging  Litigation  —  1.  In  General.  — 

See  note  7. 

982.  XIV.  Agreements  Affecting  Public  Duties  of  Citizens — 1.  In 
General.  —  See  note  5. 

3.  Public  Enterprises  and  Improvements.  —  See  note  8. 

983.  Buying  Consent  of  Property  Owners  to  Petition  for  Improvements.  — -  See  note  2. 

4.  Contracts  Affecting  Purity  of  Public  Elections  —  a.  Election  of 
Officers.  —  See  note  3. 

Contracts  for  Support  During  Elections.  —  See  note  5- 


978.  3.  Agreement  for  Fixed  Compensation 
to  Witness  Sustained. — Sec  Johnson  v.  Pictsch, 
94  111.  App.  459. 

6.  Want  of  Consideration. —  Ramschasel's  Es- 
tate, 24  Pa.  Super.  Ct.  262. 

8.  Compensation  to  Witness  Contingent. — John- 
son t\  Pietsch,  94  111.  App.  459 ;  Bowling  v. 
Blum,  (Tex.  Civ.  App.  1899)  52  S.  W.  Rep.  97. 

Expert  Testimony.  —  Laffin  v.  Billington, 
(Supm.  Ct.  App.  T.)  14  N.  Y.  Annot.  Cas.  360; 
and  see  generally  the  title  Expert  and  Opinion 
Evidence,  493.  10  et  seq. 

979.  2.  Contingent  Compensation.  —  Casser- 
leigh  v.  Wood,  (C.  C.  A.)  119  Fed.  Rep.  308; 
Cowles  v.  Rochester  Folding  Box  Co.,  81  N.  Y. 
App.  Civ.  414,  affirmed  179  N.  Y.  87. 

3.  See  Wood  v.  Casserleigh,  30  Colo.  287. 

6.  Agreements  Tending  to  Suppress  Legal  In- 
vestigation. —  Owens  v.  Green,  103  Ky.  342; 
Pierson  v.  Green,  69  S.  Car.  559. 

9M>.  2.  Influence  in  Securing  Dismissal  of 
Criminal  Proceedings.  —  Simpson  v.  Normand, 
S 1  La.  Ann.  1355;  Johnson  v.  Owen,  (Neb. 
1904)  100  N.  W.  Rep.  945.  See,  however, 
Rogers  v.  Hill,  22  R.  L  496. 

3.  Use  of  Sinister  Means  to  Secure  Pardons.  — 
Deering  v.  Cunningham,  63  Kan.  174. 

981.  5.  Agreement  to  Indemnify  Surety. — 
An  agreement  to  indemnify  against  liability  a 
person  who  has  entered  into  recognizances  for 
the  appearance  of  a  defendant  in  a  criminal 
matter  is  invalid,  as  being  contrary  to  public 
policy,  although  the  indemnity  be  given  by  a 
person  other  than  the  defendant.  Consolidated 
Exploration,  etc.,  Co.  v.  Musgrave,  (1900)  1 
Ch.  37,  69  L.  J.  Ch.  11,  81  L.  T.  N.  S.  747,  48 
W.  R.  298,  64  J.  P.  89, 

7.  Compromise  of  Litigation.  — Granat  v.  Kruse, 
114  III.  App.  488,  writ  of  error  dismissed  213 
111.  328;  Davis  v.  Chase,  159  Ind.  242,  95  Am. 
St.  Rep.  294.  Compare  O'DriscolI  v.  Doyle,  31 
Colo.  193. 

Runner  for  Attorneys. — See  Langdon  v.  Conlin, 
67  Neb.  243. 

An  Agreement  to  Waive  the  Defense  of  the 
Statute  of  Limitations  in  a  future  action  is  not 


against  public  policy.  Wells  v.  Enright,  127 
Cal.  669;  Slate  L.  &  T.  Co.  v.  Cochran,  130 
Cal.  245. 

Discovery  of  Omitted  Taxable  Property.  —  A 

contract  by  a  county  for  contingent  compensa- 
tion to  a  person  for  the  discovery  of  omitted 
taxable  property  is  not  against  public  policy. 
Shinn  i'.  Cunningham,  120  Iowa  383. 

982.  5.  Consent  to  Saloon  License.  —  Where 
the  consent  of  property  owners  within  a  cer- 
tain territory  is  necessary  to  the  grant  of  a 
saloon  license,  a  contract  by  the  proposed  licen- 
see to  pay  a  property  owner  for  giving  his  con- 
sent is  illegal.    Greer  v.  Severson,  119  Iowa  84. 

But  a  contract  between  a  liquor  seller  and  a 
firm  of  brewers,  whereby  the  liquor  seller,  in 
consideration  of  the  brewers'  recommendation 
of  his  application  for  a  license,  agreed  to  pur- 
chase his  beer  from  the  brewers  was  held  not 
to  be  illegal  as  an  agreement  for  the  purchase 
of  a  recommendation.  Savill  v.  Langman,  79 
L.  T.  N.  S.  44- 

8.  Agreement  to  Promote  Public  Improvement. 
—  A  subscription  to  aid  or  induce  a  municipal- 
ity to  undertake  a  public  improvement  is  not 
illegal.  Charlotte  Tp.  v.  Piedmont  Realty  Co., 
134  N.  Car.  41. 

98!1.  2.  A  Sale  by  Abutting  Owners  of  Their 
Consent  to  a  Grant  of  a  Street-railway  Franchise 
is  illegal.  Montclair  Military  Academy  v. 
North  Jersey  St.  R.  Co.,  65  N.  J.  L.  328.  See 
also  Brieskc  v.  North  Chicago  St.  R.  Co.,  82 
111.  App.  256. 

Compensating  Agents  to  Secure  Consent.  — 
A  contract  for  the  payment  of  compensation 
to  an  agent  for  services  rendered  in  seeming 
the  consent  of  property  owners  to  the  erection 
of  an  elevated  railroad  is  not  against  public 
policy.  Union  El.  R.  Co.  v.  Nixon,  190  111.  235. 

3.  Contracts  to  Influence  Voters.  —  Crichfield  v. 
Bermudez  Asphalt  Paving  Co.,  174  111.  466: 
Specht  v.  Beindorf,  56  Neb.  553  ;  Willis  v. 
Weatherford  Compress  Co.,  (Tex.  Civ.  App. 
1 001)  66  S.  W.  Rep.  472. 

5.  A  Contract  for  the  Purchase  of  a  Newspaper's 
Support  of  a  Candidate  for  office  has  been  held 
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Support  to  Secure  Nomination.  —  Sec  note  I. 

Proper  Services  in  the  Conduot  of  Elections.  —  See  note  2. 

980.    XXI.  Contracts  Indirectly  Illegal  —  1.  General  Principles  — 

ii.  Mutuality  of  Intent.  —  See  note  6. 

9*7.   b.  Mere  Knowledge  of  Illegal  Object  of  One  Party  — 

General  Rule.  —  Sec  note  2. 

Minority  Rule.  —  See  note  3. 

c.  Acts  in  Furtherance  of  Illegal  Purpose.  —  See  note  4. 

d.  Completion  of  Illegal  Purpose  a  Part  of  Contract. — 

See  note  5. 

1>S  8.    XXII.  Entire  and  Divisible  Contracts  as  Affected  by  Partial 

Illegality  —  1.  Entire  and  Divisible  Contracts  Denned.  —  See  note  3. 

2.  Effect  of  Partial  Illegality  in  Entire  Contract  —  a.  In  General.  — 

See  note  4. 

989.   b.  Cumulative  Considerations  Without  Apportionment. — 

See  note  1. 


in  Vermont  to  be  illegal.  Livingston  v.  Page, 
74  Vt.  356,  93  Am.  St.  Rep.  901. 

984.  1.  Support  for  Nomination.  —  Living- 
ston v.  Page,  74  Vt.  356,  93  Am.  St.  Rep.  901. 

2.  Hiring  Speakers.  — See  Ward  v.  Hartley,  178 
Mo.  135. 

9»<i.  6.  Necessity  for  Mutuality  of  Illegal 
Intent.  —  Carter-Crume  Co.  v.  Peurrung,  (C. 

C.  A.)  86  Fed.  Rep.  439,  affirmed  (C.  C.  A.)  99 
Fed.  Rep.  888 ;  Hanover  Nat.  Bank  v.  Bur- 
lingame  First  Nat.  Bank,  109  Fed.  Rep.  421, 
48  C.  C.  A.  482;  Ramsey  v.  Smith,  138  Ala. 
333  ;  Mulligan  v.  Smith.  32  Colo.  404 ;  Crystal 
Ice  Co.  v.  Wylis,  65  Kan.  104;  Mitchell  v. 
Branham,  104  Mo.  App.  480;  Fox  v.  State,  63 
Neb.  185 ;  Vanuxen  v.  McCreary,  7  Pa.  Dist. 
574.  See  also  Parker  v.  Moore,  (C.  C.  A.) 
1 1 5  Fed.  Rep.  799. 

987.  2.  Knowledge  of  Other  Party's  Illegal 
Object  —  Majority  Rule.  —  Singleton  v.  Monti- 
cello  Bank.  113  Ga.  527;  Hines  v.  'Union  Sav. 
Bank,  etc.,  Co.,  120  Ga.  711;  Standard  Furni- 
ture Co.  v.  Van  Alstine,  22  Wash.  670,  79 
Am.  St.  Rep  960. 

Work  Performed  on  Premises  to  Be  Used  for  Il- 
legal Purpose. —  One  who  furnishes  labor  and 
materials  in  fitting  up  a  bar  and  barroom  is 
not  precluded  from  recovering  therefor  by  the 
fact  that  he  knew  that  the  premises  were  to  be 
used  for  an  illegal  purpose.  Bryson  v.  Haley, 
68  N.  H.  337- 

3.  Minority  Rule.— Fields  v.  Brown,  188  111. 
114,  decided  under  the  Illinois  statute  prohibit- 
ing the  rental  of  premises  for  houses  of  prosti- 
tution and  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  087.  See  also  Cullison  v.  Down- 
ing, 42  Oregon  377.  See,  however,  Ramsey  v. 
Smith,  138  Ala.  333,  holding  that  constructive 
notice,  through  knowledge  of  facts  calculated  to 
excite-  inquiry,  was  insufficient. 

4.  Aid  in  Furtherance  of  Illegal  Object.  —  Pos- 
telle  v.  Rivers,  112  Ga.  850;  Singleton  v.  Monti- 
cello  Bank,  113  Ga.  527,  citing  15  Am.  and 
Eng.  Encyc.  ok  Law  (2d  ed.)  987 ;  Hines  v. 
Union  Sav.  Bank,  etc.,  Co.,  120  Ga.  711  ;  Corbin 
v.  Houlehan.  (Me.  1905)  61  AW.  Rep.  131; 
Pierson  v.  Green,  69  S.  Car.  559:  Reed  v. 
Brewer,  90  Tex.  144,  affirming  (Tex.  CfV.  App. 
1896)  36  S.  W.  Rep.  99:  Standard  Furniture 
Co.  v..  Van  Alstine,  22  Wash.  670,  79  Am.  St. 
Rep.  960. 


6.  Contract  Contemplating  Carrying  Out  of  II' 
legal  Object.  —  Stansfield  v.  Kunz,  62  Kan.  797  ; 
Tandy  v.  Elmore-Cooper  Live  Stock  Commis- 
sion Co.,  113  Mo.  App.  409. 

988.  3.  Separable  and  Divisible  Contracts.  — 
Horseman  v.  Horseman,  43  Oregon  94,  quoting 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  088  • 
Potter  v.  Potter,  43  Oregon  154,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  988. 

4.  Partial  Illegality  in  Entire  Contract.  — 
United  States.  —  McMullen  v.  Hoffman,  174  U. 
S.  639;  Van  Horn  v.  Kittitas  County,  112  Fed. 
Rep.  1  ;  Washington  Irrigation  Co.  v.  Krutz, 
(C.  C.  A.)  119  Fed.  Rep.  279. 

Alabama.  —  Sims  v.  Alabama  Brewing  Co., 
132  Ala.  311,  quoting  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  988. 

Colorado.  —  Currier  v.  Clark,  19  Colo.  App. 
250,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  988. 

District  of  Columbia.  —  Owens  v.  Wilkinson, 
20  App.  Cas.  (D.  C.)  51. 

Illinois.  —  Crichfield  v.  Bermudez  Asphalt 
Paving  Co.,  174  111.  466;  Shortall  v.  Fitzsimons, 
etc.,  Co..  93  111.  App.  231  ;  Bensinger  7  .  Kantz- 
ler,  112  111.  App.  293,  reversed  214  111.  589; 
Evans  v.  American  Strawboard  Co.,  114  111. 
App.  450. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Southern 
Indiana  R.  Co.,  (Ind.  App.  1904)  70  N.  E.  Rep.  843. 

Kansas.  —  Sedgwick  County  v.  State,  66  Kan. 
634- 

Michigan.  —  Koppitz-Melchers  Brewing  Co. 
v.  Behm,  130  Mich.  649. 

New  Hampshire.  —  Foote  v.  Nickerson,  70 
N.  H.  496. 

New  York.  —  Hess  v.  Allen,  (N.  Y.  City  Ct. 
Gen.  T.)  24  Misc.  (N.  Y.)  393. 

Ohio.  —  Dayton,  etc.,  R.  Co.  v.  Pittsburg, 
etc.,  R.  Co.,  25  Ohio  Cir.  Ct.  705. 

Oregon. —  Horseman  v.  Horseman,  43  Oregon 
93,  quoting  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  988;  Potter  v.  Potter,  43  Oregon  154. 

Utah.  —  Haddock  v.  Salt  Lake  City,  23  Utah 
521. 

989.  1.  Cumulative  Considerations  Without 
Apportionment.  —  Folmar  v.  Siler,  132  Ala.  297; 
Humboldt  County  v.  Stern,  136  Cal.  63  :  Ram- 
say v.  Whitheck.  183  Til.  550  :  Rrieske  v.  Xorth 
Chicaeo  St.  R.  Co.,  82  111.  Anp.  256:  Chi'-igo, 
etc.,  R.  Co.  v.  Southern  Indiana  R.  Co.,  (Ind. 
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990.  3.  Effect  of  Partial  Illegality  in  Severable  Contract  —  a.  In  General. 

—  See  note  2. 

991.  b.  Consideration  Apportioned  to  Different  Stipulations. 

—  See  note  i . 

999.    4.  Action  on  Account.  —  See  note  2. 

XXIII.  Contracts  Growing  Out  of  or  Connected  with  Illegal 
CONTRACT  —  1.  In  General.  —  See  notes  3,  4,  5. 

993.  2.  Abandonment  of  Illegal  Contract.  —  See  note  2. 

3.  Aid  Required  from  Illegal  Contract  to  Establish  Case.  —  See  note  3. 

994.  See  note  1. 

5.  Loans  to  Settle  Obligation  of  Illegal  Contract.  —  See  note  3. 
7.  Ratification  of  Illegal  Contract.  —  See  note  5. 


App.  1904)  70  N.  E.  Rep.  843  ;  Rosenbaum  v. 
Leavitt,  109  Iowa  292;  Deering  v.  Cunningham, 
63  Kan.  174;  Simpson  v.  Normand,  51  La. 
Ann.  1355;  Padget  v.  O'Connor,  (Neb.  1904) 
98  N.  W.  Rep.  870;  Burck  v.  Abbott,  22  Tex. 
Civ.  App.  216;  Sanger  v.  Miller,  26  Tex.  Civ. 
App.  in  ;  Reed  v.  Brewer,  90  Tex.  144,  affirm- 
ing (Tex.  Civ.  App.  1896)  36  S.  W.  Rep.  99. 

990.  2.  Partial  Illegality  in  Severable  Con- 
tracts.—  England.  —  Sheehy  v.  Sheehy,  (1901) 
1  Ir.  R.  239. 

Canada.  —  Desjardins  v.  Roy,  7  Quebec  Q. 
B.  325;  Guilbault  v.  Brothier,  10  British  Co- 
lumbia 449. 

United  States.  —  U.  S.  Consolidated  Seeded 
Raisin  Co.  v.  Griffin,  etc.,  Co.,  (C.  C.  A.)  126 
Fed.  Rep.  364. 

Alabama.  —  Sims  v.  Alabama  Brewing  Co., 
132  Ala.  311,  quoting  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  990,  and  supporting  the  whole 
text  paragraph. 

California.  —  Mack  v.  Jastro,  126  Cal.  130; 
McVicker  v.  McKenzie,  136  Cal.  656. 

Illinois.  —  Pardridge  v.  Cutler,  104  111.  ^pp. 
89;  Granat  v.  Kruse,  114  III.  App.  488,  writ 
of  error  dismissed  213  111.  328;  Whitbeck  v. 
Ramsay,  74  111.  App.  524. 

Indiana.  —  Emshwiler  v.  Tyner,  21  Ind.  App. 
347,  69  Am.  St.  Rep.  360. 

Iowa.  —  Stewart  v.  Pierce,  116  Iowa  733. 

New  Jersey.  —  Rosenbaum  v.  U.  S.  Credit 
System  Co.,  65  N.  J.  L.  255. 

New  York.  —  Hess  v.  Allen,  (N.  Y.  City  Ct. 
Gen.  T.)  24  Misc.  (N.  Y.)  393. 

Ohio.  —  McCausland  v.  Akers,  24  Ohio  Cir. 
Ct.  713,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  cd.)  990;  King  v.  King,  63  Ohio  St. 
363,  81  Am.  St.  Rep.  635. 

South  Carolina.  —  Pierson  v.  Green,  69  S. 
Car.  559. 

Vermont.  —  Osgood  v.  Central  Vermont  R. 
Co.,  77  Vt.  334. 

Washington.  —  Minnesota  Sandstone  Co.  v. 
Clark,  35  Wash.  466. 

West  Virginia.  —  White  v.  Cook,  et  W.  Va. 
201,  90  Am.  St.  Rep.  77s. 

Wyoming.  —  Conradt  v.  Lepper,  (Wyo.  1905) 
81  Pac.  Rep.  307. 

991.  1.  Apportionment  of  Consideration  to 
Different  Items. —  Sims  v.  Alabama  Brewing  Co., 
132  Ala.  311,  quoting  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  991. 

992.  2  Action  on  Account  Including  Illeeal 
Item=!  —  Compare  Pardridge  v.  Cutler,  104  111. 
A"n.  89. 

3.  Contracts  Arising  Out  of  Illegal  Contracts. 


Columbia  Carriage  Co.  v.  Hatch,  19  Tex.  Civ. 
App.  120  (notes  given  for  articles  purchased 
under  and  in  pursuance  of  an  illegal  contract)  ; 
White  v.  Cook,  51  W.  Va.  201,  90  Am.  St.  Rep. 
775  ;  Desjardins  v.  Roy,  7  Quebec  Q.  B.  325. 

4.  McMttllen  :■.  Hoffman.  174  U.  S.  639; 
Reed  v.  Johnson,  27  Wash.  55,  citing  15  Am. 
and  Eng.  Encyc  of  Law  (2d  ed.)  992;  White 
v.  Cook,  51  W.  Ya.  216  90  Am.  St.  Rep.  775, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
cd.)  992. 

5.  Independent  Contracts.  —  Hanover  Nat 
Bank  v.  Burlingame  First  Nat.  Bank.  109  Fed. 
Rep.  421,  48  C.  C.  A.  482;  Washington  Irriga- 
tion Co.  v.  Krutz,  (C.  C.  A.)  119  Fed.  Rep. 
279;  McVicker  v.  McKenzie,  136  Cal.  656; 
Gallagher  v.  Cornelius,  23  Mont.  27  :  Ports- 
mouth Brewing  Co.  v.  Mudge,  68  N.  H.  462; 
Recknagel  v.  Stein  way,  (Supm.  Ct.  Spec.  T.) 
33  Misc.  (N.  Y.)  633,  modified  and  affirmed 
58  N.  Y.  App.  Div.  352;  Allen  v.  Line,  11  Pa. 
Super.  Ct.  517;  Sallade  v.  Schuylkill  County, 
19  Pa.  Super.  Ct.  191  :  Brault  v.  St.  Jean- 
Baptiste  Assoc.,  4  Can.  Crim.  Cas.  304,  30  Can. 
Sup.  Ct.  617,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  992. 

99!$.    2.  Ruemmeli  v.  Cravens,  13  Okla.  342. 

3.  Resort  to  Illegal  Contract  Required  to 
Establish  Case. —  McMullen  v.  Hoffman,  174  U. 
S.  639 ;  Jemison  v.  Birmingham,  etc.,  R.  Co., 
125  Ala.  378;  Spottswood  v.  Bentley,  130  Ala. 
310;  Weed  v.  Cuming,  12  Pa.  Super.  Ct.  412, 
affirmed  198  Pa.  St.  442;  Monahan  v.  Monahan, 
77  Vt.  133;  Baum  v.  Baum,  109  Wis.  47,  83 
Am.  St.  Rep.  854.  See  also  Hyer  v.  Richmond 
Traction  Co.,  (C.  C.  A.)  80  Fed.  Rep.  839, 
modified  168  U.  S.  471. 

994.  1.  Resort  to  Illegal  Contract  Not  Re- 
quired. —  California  Cured  Fruit  Assoc.  v. 
Stelling,  141  Cal.  713;  Fdgerly  7'.  Hale,  71  N. 
H.  138;  Rohson  v.  Hamilton.  4!  Oregon  239. 

Examples.  —  The  rule  is  applicable  where  the 
plaintiff  took  securities  in  the  name  of  the  de- 
fendant for  the  purpose  of  evading  taxation, 
and  where  the  defendant  by  surreptitious  means 
acquired  possession  of  such  securities,  and  such 
securities  may  be  impressed  with  a  trust  in 
favor  of  the  plaintiff.  Monahan  v.  Monahan, 
77  Vt.  133. 

The  fact  that  the  assignment  of  a  mortgage 
was  based  on  an  illegal  transaction  cannot  be 
set  up  as  a  defense  by  the  mortgagee  in  a  suit 
by  the  assignee  to  foreclose  the  mortgage.  Con- 
radt v.  Lepper.  (Wyo.  1005')  81  Pac.  Rep.  307. 

3.  G-ilbeher  t.  Cornelius.  23  Mont.  27. 

5.  Illegal  Contract  Incapable  of  Ratification.  — 
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99a.    8.  Promise    to   Pay   Money   Owing   on   Illegal   Contract  —  a.  In 

General.  —  Sec  note  2. 

996.    9.  Securities  for  Performance  of  Illegal  Contracts.  —  See  note  5. 
1M>7.    XXIV.  Enforcement  of  and  Relief  from  Illegal  Contracts  — 

1.  In  General.      See  note  1. 
90S.    See  notes  I,  2,  3. 


Lindt  v.  Uihlcin,  109  Iowa  S91  >  Mexico  First 
Nat.  Bank  v.  Gregg,  74  Mo.  App.  639. 

99  ~*.  2.  Contracts  to  Pay  Money  Owing  on 
Illegal  Contract.  —  Harclie  v.  Scheen,  110  La. 
612;  Siver  v.  Guarantee  Invest.  Co.,  183  Mo.  41. 

Award  Founded  on  Illegal  Transaction  a  Nullity. 
—  Benton  v.  Singleton,  114  Ga.  548. 

99li.  5.  Securities  for  Performance  of  Illegal 
Contract.  -  Jack  v.  Sinsheinier,  125  Cal.  563; 
Jones  v.  Dannenberg  Co.,  112  Ga.  426;  Watkins 
Medical  Co.  v.  Paul,  87  111.  App.  278;  Evans 
7  .  American  Strawboard  Co.,  114  111.  App.  450; 
Koons  v.  Vauconsant,  129  Mich.  260,  95  Am. 
St.  Rep.  438;  Jangraw  1>.  Perkins,  76  Vt.  127, 
104  Am.  St.  Rep.  917;  White  v.  Cook,  51  W. 
Va.  201,  90  Am.  St.  Rep.  775. 

Guaranty  of  Note.  —  Tandy  v.  Elmore-Cooper 
Live  Stock  Commission  Co.,  103  Mo.  App.  409. 

997.  1.  No  Action  Maintainable  on  Illegal 
Contracts  —  United  States.  —  McMullen  v. 
Hoffman,  174  U.  S.  639;  Hanover  Nat.  Bank 
v.  Burlingame  First  Nat.  Bank,  109  Fed.  Rep. 
421,  48  C.  C.  A.  482;  Shea  V.  Nilima,  (C.  C. 
A.)  133  Fed.  Rep.  215;  Sussman  v.  Porter,  137 
Fed.  Rep.  161. 

Alabama.  —  Spottswood  v.  Bentley,  130  Ala. 
310;  Western  Union  Tel.  Co.  v.  Young,  138 
Ala.  243.  See  also  Tuscaloosa  Ice  Mfg.  Co.  V. 
Williams,  127  Ala.  no,  85  Am.  St.  Rep.  125. 

California.  —  Merchants'  Ad.  Sign  Co.  V. 
Sterling,  124  Cal.  429. 

Colorado.  —  Young  z>.  Thomson,  14  Colo. 
App.  294;  Giles  v.  De  Cow,  30  Colo.  412. 

Dakota.  —  Drinkall  v.  Movius  State  Bank,  11 
N.  Dak.  10,  95  Am.  St.  Rep.  693. 

Georgia.  —  Benton  v.  Singleton,  114  Ga.  $48 ; 
Beard  v.  White,  120  Ga.  1018. 

Illinois.  —  Shortall  v.  Fitzsimons,  etc.,  Co., 
93  111.  App.  231  ;  Ramsay  v.  Whitbeck,  183  111. 
550  ;  Smythe  v.  Evans,  209  111.  376. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Southern 
Indiana  R.  Co.,  (Ind.  App.  1904)  70  N.  E.  Rep. 

843-  .  .. 

Kansas.  —  Pinney  v.  Concordia  First  Nat. 
Bank,  68  Kan.  223  ;  Keene  Syndicate  v.  Wichita 
Gas,  etc.,  Co.,  69  Kan.  284,  105  Am.  St.  Rep. 
164. 

Kentucky.  —  Dunlap  v.  Lebus,  112  Ky.  237. 
Louisiana.  —  Simpson  v.   Normand,   51  La. 
Ann.  1355. 

Maine.  —  Smith-Green  Co,  v.  Bird,  96  Me. 
425,  90  Am.  St.  Rep.  352  ;  Watson  v.  Fales,  97 
Me.  366,  94  Am.  St.  Rep.  504  :  Corbin  v.  Houle- 
han,  (Me.  1905)  61  Atl.  Rep.  13I. 

Michigan.  —  McDonald  v.  Born,  135  Mich. 
177,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  907  ;  Fisher  v.  Hampton  Transp.  Co., 
136  Mich.  218. 

Missouri.  —  Rice  v.  National  Bank  of  Com- 
merce, 98  Mo.  App.  696 ;  Mitchell  v.  Branham, 
104  Mo.  App.  480;  Ward  v.  Hartley,  178  Mo. 
135;  Pendleton  v.  Asbury,  104  Mo.  App.  723. 

Montana.  —  Whalen  v.  Harrison,  26  Mont. 
316. 


Nebraska.  —  McDonald  v.  Buckstaff,  56  Neb. 
88;  Smith  Premier  Typewriter  Co.  v.  Mayhew, 

65  Neb.  65  ;  Meek  v.  Lange,  65  Neb.  783 ; 
Davis  v.  Hinman,  (Neb.  1905)  103  N.  W.  Rep. 
668. 

New  Jersey.  —  Rosenbaum  v.  U.  S.  Credit- 
System  Co.,  64  N.  J.  L.  34 ;  Wyckoff  v.  Weaver, 

66  N.  J.  L.  648 ;  Somers  v.  Johnson,  70  N.  J. 
L.  69S. 

New  York.  ■ —  Coverly  v.  Terminal  Ware- 
house Co.,  t  78  N.  Y.  602,  affirming  8$  N.  Y. 
App.  Div.  488,  70  N.  Y.  App.  Div.  82;  Veazey 
v.  Allen,  173  N.  Y.  359. 

North  Carolina.  —  Wittrowsky  v.  Baruch,  127 
N.  Car.  313. 

Oregon.  —  Cullison  v.  Downing,  42  Oregon 
377- 

Pennsylvania.  —  Bumm's  Estate,  8  Pa.  Dist. 
191. 

Texas.  —  Daily  v.  Hollis,  27  Tex.  Civ.  App. 

57b. 

Utah.  —  Haddock  v.  Salt  Lake  City.  23  Utah 
528,  citing  t s  AM.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  997  ;  Overholt  v.  Burbridge,  28  Utah 
408. 

Washington.  —  Johnson  v.  Douglas,  32  Wash. 

293- 

West  Virginia.  —  White  v.  Cook,  51  W.  Va. 
201,  90  Am.  St.  Rep.  775  ;  Charleston  Natural 
Gas  Co.  v.  Kanawha  Natural  Gas,  etc.,  Co., 
(W.  Va.  1905)  50  S.  E.  Rep.  876. 

Wisconsin.  —  Baum  v.  Baum,  109  Wis.  47,  83 
Am.  St.  Rep.  854. 

Canada.  —  Consumers'  Cordage  Co.  V.  Con- 
nolly, 31  Can.  Sup.  Ct.  298,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  997;  Rugg  v. 
Lewis,  17  Quebec  Super.  Ct.  206;  Byron  v. 
Tremaine,  31  Nova  Scotia  425,  affirmed  29  Can. 
Sup.  Ct.  445. 

The  Court  Sua  Sponte,  even  against  the  wishes 
of  the  party  interested,  will  refuse  to  allow  a 
recovery  on  a  contract  that  has  been  declared 
by  statute  to  be  void.  Weed  v.  Cuming,  12  Pa. 
Super.  Ct.  412,  affirmed  198  Pa.  St.  442. 

Illegal  Conditional  Sale  —  Seller  Cannot  Recover 
Chattel.  —  Singer  Mfg.  Co.  v.  Draper,  103 
Tenn.  262. 

Conflict  of  Laws.  —  Though  a  contract  exe- 
cuted in  one  state  is  valid  there,  if  it  violates 
the  rules  of  public  policy  of  another  state  in 
which  an  action  is  brought  thereon  the  action 
cannot  be  maintained.  Winward  v.  Lincoln,  23 
R.  I.  476. 

99§.    1.  Ex  Dolo  Malo  Non  Oritur  Actio.  — 

McMullen  v.  Hoffman,  174  U.  S.  639:  Crich- 
field  v.  Bermudez  Asphalt  Paving  Co.,  t74  111. 
466:  Price  v.  Burns,  lor* 111.  App.  418;  Bauer 
V.  Sawyer,  etc.,  Land  Co.,  90  Minn.  536.  See 
also  Roselle  v.  Farmer's  Bank,  141  Mo.  36,  64 
Am.  St.  Rep.  501. 

2.  Enforcement  of  Executory  Contracts  Denied. 
—  Conway  v.  Garden  City  Paving,  etc.,  Co.,  190 
111.  89.  See  also  Cohen  v.  Berlin,  etc.,  Envelope 
Co.,  166  N.  Y.  292. 
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098.    2.  Performance  by  Plaintiff  —  a.  In  General.  —  See  note  4. 
000.    b.  Implied  Contract.  —  See  note  1. 

3.  Executed  Contracts  —  a.  In  General.  —  See  note  2. 

1000.  See  note  1. 

b.  Land  Conveyed.  —  See  notes  2,  3. 

1001.  c  Recovery  of  Consideration  Parted  With. — See  notes 


99§.  3.  Damages  for  Breach  of  Illegal  Con- 
tract Denied.  —  Stansfield  v.  Kunz,  62  Kan. 
797 ;  Haggerty  v.  St.  Louis  Ice  Mfg.,  etc.,  Co., 
143  Mo.  238,  65  Am.  St.  Rep.  647 ;  Culp  v. 
Love,  127  N.  Car.  457. 

4.  Performance  by  Plaintiff —  United  States.  — 
Garman  v.  U.  S.,  34  Ct.  CI.  237. 

Alabama. —  Brown  v.  Raisin  Fertilizer  Co., 
124  Ala.  22i  ;  Kelly  v.  Burke,  132  Ala.  235, 

Connect icvt.  —  William  Wilcox  Mfg.  Co.  v. 
Brazos,  74  Conn.  208. 

Illinois.  —  Shortall  v.  Fitzsimons,  etc.,  Co.,  93 
111.  App.  231. 

Indiana.  —  Robison  v.  Wolf,  27  Ind.  App. 
683  ;  Chicago,  etc.,  R.  Co.  v.  Southern  Indiana 
R.  Co.,  (Ind.  App.  1904)  70  N.  E.  Rep.  843. 

Kansas.  —  Keene  Syndicate  v.  Wichita  Gas, 
etc.,  Co.,  69  Kan.  284,  105  Am.  St.  Rep.  164. 

Michigan.  —  Bryant  v.  Wilcox,  (Mich.  1904) 
100  N.  W.  Rep.  918. 

Missouri.  —  American  Cent.  Ins.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  74  Mo.  App.  89.  See  also 
Ridcnbaugh  v.  Young,  145  Mo.  274. 

Montana.  —  Glass  v.  Basin,  etc.,  Min.  Co.,  31 
Mont.  2j. 

Nebraska.  —  Richardson  v.  Scott's  Bluff 
County,  59  Neb.  400;  Johnson  v.  Owen,  (Neb. 
1904)  100  N.  W.  Rep.  945.  See  also  Rocco  v. 
Frapoli,  50  Neb.  665. 

New  Hampshire.  —  Edgerly  v.  Hale,  71  N. 
H.  138. 

Nezv  York.  —  Carpenter  v.  Taylor,  164  N,  Y, 
171;  Drake  v.  Lauer,  93  N.  Y.  App.  Div.  86, 
affirmed  182  N.  Y.  533.  Compare  Bonta  v. 
Gridley,  77  N.  Y.  App.  Div.  33. 

North  Carolina.  —  Cansler  v.  Penland,  125 
N.  Car.  578. 

Texas.  —  Burck  v.  Abbott,  22  Tex.  Civ.  App. 
216;  S.  S.  White  Dental  Mfg.  Co.  v.  Hertzberg, 
(Tex.  Civ.  App.  1809)  51  S.  W.  Rep.  355  i 
Chirrene  v.  Pennington,  34  Tex.  Civ.  App.  424 

See,  however,  Knut  v.  Nutt.  83  Miss.  365  ; 
Reasley  v.  Texas,  etc.,  R.  Co.,  (C.  C.  A.)  115 
Fed.  Rep.  052,  canned  191  U.  S.  492. 

Performance  of  Contract  by  Violating  Law.  — 
Wood  v.  Wood,  137  Cal.  148. 

9!M>.  1.  Implied  Contract. —  Woodson  v. 
Hopkins,  (Miss.  1905)  37  So.  Rep.  1000,  quot- 
ing 15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
009 ;  Richardson  v.  Scott's  Bluff  County,  59 
Neb.  400.  See,  however,  Johnson  v.  Cedar 
School  Corp.,  117  Iowa  319;  McCurdy  v.  Dillon, 
135  Mich.  678. 

2.  Excused  Contracts — United  States. — ■  Mc- 
Mullen  v.  Hoffman,  174  U.  S.  639. 

California.  —  Woodham  v.  Allen,  130  Cal. 
194. 

Ceorpia  — Castellow  v.  Brown,  119  Ga.  461; 
Beard  v.  White,  i?o  Gi.  1018. 

Mississippi.  —  Woodson  v.  Hopkins,  (Miss. 
'9°5)  37  So.  Ren.  :ooo,  quoting  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  999. 


Montana.  —  Murray  v.  Haldorn,  25  Mont.  218. 

North  Dakota.  —  Drinkall  v.  Movius  State 
Bank,  11  N.  Dak.  17,  95  Am.  St.  Rep.  693, 
citing  15  Am.  and  Eno.  Encyc.  of  Law  (2d 
ed.)  999. 

Oregon.  —  Cullison  v.  Downing,  42  Oregon 
377- 

Washington.  —  Reed  v.  Johnson,  27  Wash. 
42;  Johnson  V.  Douglas,  32  Wash.  293. 

Canada.  —  Brault  v.  St.  Jean-Baptiste  Assoc., 
12  Quebec  K.  B.  124. 

Northern  Securities  Case.  —  In  Harriman  v. 
Northern  Securities  Co.,  197  U.  S.  24  7 ,  affirm- 
ing (C.  C.  A.)  134  Fed.  Rep.  331,  which  re~ 
versed  132  Fed.  Rep.  464,  it  was  held  that 
where  stockholders  of  competing  corporations 
transferred  their  stock  to  a  holding  company 
in  violation  of  the  Sherman  Anti-trust  Act  the 
contract  was  illegal,  and  the  court  would  not 
aid  any  of  the  parties  to  the  transaction  to 
recover  the  stock  so  transferred  to  the  holding 
company. 

1000.  1.  Woodson  v.  Hopkins,  (Miss. 
'9°5)  37  So.  Rep.  1000,  quoting  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  999. 

2,  Land  Conveyed  Not  Recoverable.  —  Watlrins 
V,  Nugen,  118  Ga.  375;  Castellow  v.  Brown, 
119  Ga.  461;  Beard  v.  White.  120  Ga.  1018; 
Anderson  v.  Anderson,  122  Wis.  480.  Com- 
pare Brun  v.  Brun,  64  Neb.  782. 

Lease  —  Possession  May  Be  Recovered  After  Ex- 
piration. —  Sittel  v.  Wright,  (C.  C.  A.)  122  Fed. 
Rep.  434. 

3.  Recovery  of  Possession  by  Grantee  Denied.  — 

Medearis  v.  Granberry,  (Tex.  Civ.  App.  1905) 
84  S.  W.  Rep.  1070,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1000.  See  also  Cas- 
tellow v.  Brown,  no  Ga.  461. 

1001.  1.  No  Recovery  of  Consideration  Parted 
With  —  England.  —  Harse  v.  Pearl  L.  Assur. 
Co.,  (1904)  1  K.  B.  558. 

Canada.  —  McKibhin  v.  McCone,  16  Quebec 
Super.  Ct.  126. 

United  States.  —  Equitable  L.  Assur.  Soc.  v. 
Wetherill,  137  Fed.  Rep.  947,  62  C.  C.  A.  579; 
Hairiman  v.  Northern  Securities  Co.,  to-  U. 
S.  244. 

Illinois.  —  Wheeler  v.  Mutual  Reserve  Fund 
L.  Assoc.,  102  III.  App.  48;  Boddie  v.  Brewer, 
etc.,  Brewing  Co.,  107  III.  App.  357,  affirmed 

20  A    111.    3  52. 

Kentucky.  —  Singer  Mf?.  Co.  v.  Ferrell.  (Ky. 
18Q9)  48  S.  W.  Rep.  1078;  Chapman  Haley, 
(Ky.  1904)  80  S.  W.  Rep.  100,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1001. 

Massachusetts.  —  West  Sprimrfield.  etc.,  St. 
R.  Co.  v.  Bodurtha,  18 1  Mass.  583. 

Michigan.  —  McDonald  v.  Born,  135  Mich. 
'77- 

Minnesota.  -  -  Bauer  v.  Sawyer,  etc.,  Land 
Co..  00  Minn.  576.  citing  15  Am.  and  Eno. 
Encyc,  of  Law  (ad  ed.)  iooi. 
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1001.    4.  In  Equity  —  a.  In  GENERAL.  — Sec  note  3. 

100£.    b.  Foreclosure  of  1 1. legal  Mortgage.  —  See  note  2. 

c.  Cancellation  of  Instruments.  —  See  note  3. 
1003.    5.  Relief  from  Judgments  Recovered  on  Illegal  Contracts.  —  See 

note  3. 

6.  Relief  in  Interest  of  Creditors  or  Heir  of  Party  —  a.  In  Inter. 

est  01  Creditor  —  See  note  6. 

IOOI.    b.  In  Interest  of  Heir.  —  See  note  2. 

7.  Parties  Not  in  Equal  Fault  (Not  in  Pari  Delicto)—  a.  In  Gen- 
eral. —  Sec  note  3. 

100.1.  b.  Statute  for  Protection  of  Party  Seeking  Relief. — 
Sec  note  1. 

c.  Penalty  Imposed  on  One  Party.  —  See  note  2. 

d.  Ignorance  of  Illegality  of  Contract.  —  See  note  3. 

1006.  e.  Fraud,  Undue  Influence,  or  Duress  Exercised  on 
PARTY.  —  See  note  1. 

Dui633  or  Oppression.  —  See  note  3. 

1007.  g.  Opportunity  of  Withdrawing  (Locus  Pcenitentle). — 
See  note  1. 


Missouri.  —  Sedalia  Board  of  Trade  v.  Brady, 
78  Mo.  App.  585,  2  Mo.  App.  Rep.  301  ;  Ward  v. 
Hartley,   178  Mo.  135. 

Nebraska.  —  Davis  v.  Hinman,  (Neb.  1905) 
103  N.  \V.  Rep.  668. 

New  Hampshire.  —  Edgerly  v.  Hale,  71  N. 
H.  138. 

Washington.  —  Reed  v.  Johnson,  27  Wash. 
42. 

1001.    2.  Refusal  of  Other  Party  to  Perform. 

—  Bruer  v.  Kansas  Mut.  L.  Ins.  Co.,  100  Mo. 
App.  540.  Compare  Edwards  v.  Michigan  Ton- 
tine Invest.  Co.,  132  Mich.  1. 

3.  Equity  Follows  the  Law, —  Hyer  v.  Richmond 
Traction  Co.,  (C.  C.  A.)  80  Fed.  Rep.  839, 
modified  168  U.  S.  471  ;  Harriman  v.  Northern 
Securities  Co.,  197  U.  S.  244;  VVatkins  v. 
Nugen,  118  Ga.  375;  Mallinckrodt  Chemical 
Works  v.  Nemnich,  169  Mo.  388;  Southard  v. 
George  W.  Jump  Co.,  (Supm.  Ct.  Spec.  T.) 
43  Misc.  (N.  Y.)  164;  Hulen  v.  Earel,  13  Okla. 
246;  Robson  v.  Hamilton,  41  Oregon  239; 
horseman  v.  Horseman,  43  Oregon  83 ;  Gor- 
ringc  v.  Reed,  23  Utah  120,  90  Am.  St.  Rep. 
692  ;  Reed  v.  Johnson,  27  Wash.  42.  See  also 
Casserleigh  v.  Wood,  (CCA.)  119  Fed.  Rep. 
308 ;  Trenton  Potteries  Co.  v.  Oliphant,  56  N. 
J.  Eq.  680.  dismissing  a  bill  to  enforce  a  con- 
tract in  restraint  of  trade. 

1(1(12.  2.  See  Jones  v.  Dannenberg  Co.,  112 
Ga.  426 ;  Evans  v.  American  Strawboard  Co., 
114  111.  App.  45°. 

3.  Cancellation  of  Instruments  Decreed. —  Rrun 
v.  Brun,  64  Neb.  782  ;  Union  Cent.  L.  Ins.  Co.  v. 
Champlin,  11  Okla.  184.  See  however,  Paige 
v.  Hieronymus,  192  HI.  546. 

Cloud  on  Title. — In  Lindt  v.  Uihlein,  109  Iowa 
591,  a  decree  quieting  the  title  of  the  plaintiff 
to  lands  conveyed  by  her  to  the  defendant  for 
an  illeeal  consideration  was  affirmed. 

100!8.  3.  Relief  from  Judgment  Recovered  on 
Illegal  Contract.  —  Robson  v.  Hamilton,  41 
Oregon  239. 

Statutory  Provision  for  Granting  Relief.  — 
Boddie  v.  Brewer,  etc.,  Brewing  Co.,  204  111. 
352. 

6.  Relief  in  Interest  of  Creditors.  —  Willis  v. 


Weatherford  Compress  Co.,  (Tex.  Civ.  App. 
1901)  66  S.  W.  Rep.  472. 

1004.  2.  In  Interest  of  Heir.  —  Watkins  v. 
Nugen,  118  Ga.  375;  Castellow  v.  Brown,  119 
Ga.  461;  Beard  v.  White,  120  Ga.  1018. 

3.  Parties  Not  in  Pari  Delicto  —  California.  — 
Woodham  v.  Allen,  130  Cal.  194. 

Colorado.  —  Pueblo  Realty  Co.  v.  Tate,  32 
Colo.  67. 

Kansas.  —  Stansfield  v.  Kunz,  62  Kan.  797. 
New   Mexico.  —  Padilla   v.    Padilla,    11  N. 
Mex.  540. 

New  York.  —  Place  v.  Conklin,  34  N.  Y.  App. 
Div.  191,  affirming  (Supm.  Ct.  Spec.  T. )  23 
Misc.  (N.  Y.)  40;  Cohen  v.  Berlin,  etc.,  Envel- 
ope Co.,  38  N.  Y.  App.  Div.  499,  reversed  166 
N.  Y.  292:  Jennings  v.  Chute,  (Supm.  Ct.  Spec. 
T.)  37  Misc.  (N.  Y.)  39;  Glens  Falls  Nat. 
Bank  v.  Van  Nostrand,  (Supm.  Ct.  Spec.  T.) 
41  Misc.  (N.  Y.)  526,  affirmed  103  N.  Y.  App. 
Div.  598. 

Utah.  —  Gorringe  v.  Reed,  23  Utah  120,  90 
Am.  St.  Rep.  692. 

Virginia.  —  Tate  v.  Commercial  Bldg.  Assoc., 
07  Va.  74,  75  Am.  St.  Rep.  770. 

1005.  1.  Statute  for  Protection  of  Party  Seek- 
ing Relief.  —  Edgerly  v.  Hale,  71  N.  H  138. 

2.  Penalty  Imposed  on  One  Party. — Jennings  v. 
Chute,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.  1  39. 

3.  Ignorance  of  Illegality  of  Contract.—  Rosen- 
bauin  v.  U.  S.  Credit-System  Co.,  64  N.  J.  L. 
34  ;  Glens  Falls  Nat.  Bank  v.  Van  Nostrand.  103 
N.Y.  App.  Div.  598,  affirming  (Supm.  Ct.  Spec. T.) 
41  Misc.  (N.  Y.)  526  See,  however,  Harse  r\ 
Pearl  L.  Assur.  Co.,  (1904)  1  K.  B.  558;  Har- 
riman v.  Northern  Securities  Co.,  197  U.  S.  244. 

An  Illegal  Intention  of  One  Party  to  a  contract 
will  not  prevent  recovery  by  the  other  party 
where  the  contract  is  fair  on  its  face  and  the 
plaintiff  had  no  knowledge  of  the  other  party's 
wrongful  intent.  Parker  v.  Moore,  (C.  C.  A.) 
115  Fed.  Rep.  799. 

1000.  1.  Fraud.  —In  re  Arnold,  133  Fed. 
Rep.  789. 

3.  Duress.  —  Gray  v.  Freeman,  (Tex.  Civ. 
App.  1905)  84  S.  W.  Rep.  1 105. 

1007.    1.  Locus  Poenitentiae.  — -  De  Leonis  v, 
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1007.  8.  Public  Policy  Advanced  by  Granting  Relief.  —  See  note  4. 

1008.  9.  Recovery  of  Money  Paid  to  Third  Person  for  Use  of  Party  to  Illegal 
Contract.  —  See  note  1. 

10.  Actions  Between  Coparties  to  Illegal  Contracts.  —  See  note  3. 

1009.  11.  Accounting  Between  Principal  and  Agent — a.  Compelling 
Agent  TO  ACCOUNT  —  (1)  Accounting  with  Respect  to  Property  Received 
from  Principal.  —  See  note  2. 

1010.  (2)  Accounting  ivith  Respect  to  Property  Received  for  Principal  — 
(b)  Agent  Participant  in  Illegal  Contract. —  See  notes  I,  2. 

Agent  Transacting  Business  as  Principal.  —  See  note  3. 

1011.  12.  Accounting  Between  Partners  —  a.  Accounting  with  Re- 
spect TO  Profits  —  (1)  In  General.  —  See  notes  3,  4. 

8 Ol 2.    b.  Reimbursement  for  Losses.  —  See  note  4. 

XXV.  ASSIGNEES  OF  ILLEGAL  CONTKACTS  —  Nonnegotiable  and  Past-due 
Securities.  — See  note  5. 

With  Respect  to  Negotiable  Bills  and  Notes  Negotiated  Before  Maturity.  —  See 

note  H. 

1013.    See  note  2. 


Walsh,  140  Cal.  175;  Tate  v.  Commercial  Bldg. 
Assoc.,  97  Va.  74,  75  Am.  St.  Rep.  770.  See 
also  Card  v.  Moore,  68  N.  Y.  App.  Div.  327, 
affirmed  173  N.  Y.  508. 

Secret  Repudiation  of  Illegal  Agreement.  — 
In  an  action  on  a  note  baser!  on  an  agreement 
to  stifle  bidding,  the  holder  does  not  show  a 
repudiation  of  the  agreement  entitling  him  to 
recover  by  evidence  that  he  secretly  violated 
his  contract  not  to  bid.  McClelland  v.  Citizens' 
Bank,  60  Neb.  92. 

BOOT.  4.  Public  Policy  Advanced  by  Granting 
Relief. —  Morgan  City  v.  Dalton,  1 12  La.  9  ;  King 
v.  King.  6,3  Ohio  St.  363,  81  Am.  St.  Rep.  635; 
Greater  Pittsburg  Real  Estate  Co.  v.  Riley, 
210  Pa.  St.  283;  Goriinge  v.  Reed,  23  Utah 
120,  9c  Am.  St.  Rep.  692;  White  v.  Cook,  51 
\V.  Va.  201,  90  Am.  St.  Rep.  775. 

IOOS.  1.  Money  Paid  to  Third  Person  for 
Benefit  of  Party  to  Illegal  Contract.  —  McMullen 
v.  Hoffman,  174  U.  S.  639;  Woodson  v.  Hop- 
kirts,  (Miss.  1905)  37  So.  Rep.  1000,  quoting 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1007, 
1008. 

S.  Division  of  Profits  of  Illegal  Contract  Between 

Copartie3.  —  Snyder  v.  Nelson,  101  III.  App. 
6:9:  Alexander  v.  Barker,  64  Kan.  396,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  mo8; 
Smith  v.  Richmond,  114  Ky.  303,  102  Am.  St. 
Rep.  283:  Wcodsnn  v.  Hopkins,  (Miss.  1005) 
37  So.  Rep.  iooc,  quoting  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1008.  See  also  the 
title  Partnership   74.  4. 

B <><>!>.  2.  Agent  Compelled  to  Account  for 
Property  Received  from  Principal.  —  Hardy  v. 
Jones.  63  Kan.  8,  88  Am.  St.  Rep.  223:  Smith 
;'.  Richmond,  114  Ky.  103,  102  Am.  St.  Rep. 
283;  Ruemmeli  v.  Cravens,  13  Okla.  354,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1009. 
See  also  Jageman  v.  Necco,  (Tex.  Civ.  App. 
1900)  50  S.  W.  Rep.  322. 

The  Onlv  Legal  Remedy  open  to  one  who  seeks 
to  compel  an  agent  to  account  for  funds  fur- 
nished him  Tor  an  illegal  purpose  is  an  action 
to  recover  sc  much  of  the  money  as  was  not 
actually  used  bv  the  agent  to  carrv  such  pur- 
pose into  effect.  Benton  v.  Singleton,  114  Ga. 
S48. 


1010.  1.  Agent  a  Participant  in  Illegal  Con- 
tract.—  Hardy  v.  Jones,  63  Kan.  8,  88  Am. 
St.  Rep.  223;  Edgerly  v.  Hale,  71  N.  H.  138; 
Portsmouth  Brewing  Co.  v.  Mudge,  68  N.  H. 
462. 

2.  Accounting  Refused. — See  Woodson  v.  Hop- 
kins, (Miss.  1905)  37  So.  Rep.  1000,  overruling 
the  Mississippi  cases  cited  to  the  contrary 
proposition  in.  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1010,  note  1  ;  Rocco  v.  Frapoli,  50 
Neb.  665  ;  Ruemmeli  v.  Cravens,  13  Okla.  342. 
See,  however,  Overholt  v.  Burbridge,  28  Utah 
408.    Compare  Alexander  v.  Barker,  64  Kan. 

3.  Agent  Transacting  Business  as  Principal.  — 

See  Wakefield  v.  Farnum,  170  Mass.  422. 
^1011.  3.  Accounting  Between  Partners  with 
Respect  to  Illegally  Executed  Contracts.  —  Smith 
v.  Richmond.  114  Ky.  303.  102  Am.  St.  Rep. 
283;  Woodson  v.  Hopkins,  (Miss.  1905)  37 
So.  Rep.  1000,  quoting  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  ioi  1. 

Illegal  Conduct  of  One  Partner.  —  Wheie  a 
partnership  is  established  for  the  conduct  of  a 
legal  business,  an  innocent  member  is  not  t'c- 
prived  of  his  ripht  to  compel  his  partner  to 
account  for  profits  l\v  reason  of  the  fact  that 
the  latter  was  guilty  of  illegal  practices  in  the 
transaction  of  the  partnership  business.  Van- 
tine  v.  Hilands.  131  Fed.  Rep.  124 

4.  Purpose  of  Business  of  Partnership  Illegal.  — 
McMullen  v.  Hoffman,  174  U.  S.  639.  See, 
however.  Card  v.  Moore,  68  N.  Y.  App.  Div. 
327,  affirmed  173  N.  Y.  598;  Jennings  v.  Chute, 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  39. 

1012.  4.  Reimbursement  for  Losses. — Saf- 
fery?\  Maver,  (1001)  1  K.  B.  11  83  L.  T.  N.  S. 
394,  49  W.  R.  s  i,  64  J.  P.  740;  McDonald  v. 
Buck-staff,  56  Neb.  88. 

5.  Nonnegotiable  Securities.  — Jones  v.  Dan- 
nenberg  Co.  1  1 Ga.  426;  Dickson  v.  Kittson, 
75  Minn.  168.  74  Am.  St.  Rep.  447. 

8.  Bona  Fide  Holder  of  Negotiable  Paper  Not 
Affected  by  Illegality  in  Inception.  —  Northern 
Nat.  Bank  v.  Arnold,  187  Pa.  St.  356. 

101 3.  2.  Holder  with  Notice  Cannot  Re- 
cover.—  Deering  v.  Cunningham,  63  Kan.  174; 
Murray  v.   Haldortl.    2$    Mnnt    218:    Reed  v. 
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1013.    XXVI.  The  Defense  of  Illegality  —  1.  Right  of  Party  to  Allege 

Illegality.  —  Sec  note  3. 

IOI  I.    2.  Waiver  or  Estoppel  to  Assert  Defense  —  a.  Waiver  —  (1)  In 

General.  —  See  note  I. 

'    (2)  Failure  to  Rely  on  Illegality  as  a  Defense.  —  See  note  2. 

10 15.  (3)  Duty  oj  Court  Sua  Sponte  to  lake  Notice  of  Illegality.  —  See 
note  1. 

ESTOPPEL,  —  See  note  2. 
3.  Evidence  —  a.  Admissibility  of  Parol  Evidence  to  Show 
Illegality  ok  Written  Contract.  —  See  note  5. 

1016.  b.  Presumption  and  Burden  and  Quantum  of  Proof.  — 
See  notes  I,  2,  3. 


Brewer,  90  Tex.  144,  affirming  (Tex.  Civ.  App. 
1896)  36  Si  W.  Rep.  99,  and  holding  that  a 
partner  is  charged  with  notice  of  the  facts 
relating  to  a  transaction  with  the  firm. 

1013.  3.  Bight  of  Defendant  to  Set  up  Defense 
of  Illegality.  —  McMullen  v.  Hoffman,  174  U.  S. 
639 ;  William  Wilcox  Mfg.  Co.  v.  Brazos,  74 
Conn.  208;  Fields  v.  Brown,  188  111.  111;  Pin- 
ney  v.  Concordia  First  Nat.  Bank,  68  Kan.  223  ; 
Hardie  v.  Scheen,  110  La.  612;  Somers  v.  John- 
son, 70  N,  J.  L.  695,  following  Wyckoff  v. 
Weaver,  66  N.  J.  L.  648;  Culp  v.  Love,  127  N. 
Car.  457  ;  Haddock  v.  Salt  Lake  City,  23  Utah 
521  ;  Burck  v.  Abbott,  22  Tex.  Civ.  App. 
216. 

The  Purchaser  Pendente  Lite  of  Property  Dis- 
trained for  Rent  may  set  tip  the  illegality  of  the 
lease  to  the  same  extent  as  the  lessee  himself. 
Burton  v.  Dupree,  19  Tex.  Civ.  App.  275. 

1011.  1.  Cannot  Waive  Defense  of  Illegality. 
—  McMullen  v.  Hoffman,  174  U.  S.  639;  Beas- 
ley  v.  Texas,  etc.,  R.  Co.,  191  U.  S.  492;  West- 
ern Union  Tel.  Co.  v.  Young,  138  Ala.  244, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1014;  Cansler  v,  Penland.  125  N.  Car.  578; 
Camp  v.  Bruce,  96  Va-  521,  70  Am.  St,  Rep. 
873  ;  Reed  v.  Johnson,  27  Wash.  42  ;  Minnesota 
Sandstone  Co.  v.  Clark,  35  Wash.  466. 

Appeal. —  In  some  jurisdictions  it  is  held  that 
the  illegality  of  the  contract  upon  which  an 
action  is  instituted  may  he  asserted  for  the 
first  time  on  appeal.  Crichfield  v.  Bermudez 
Asphalt  Paving  Co..  174  111.  466;  Cullison  v. 
Downing,  42  Oregon  377 ;  Camp  v.  Bruce,  96 
Va.  521,  70  Am.  St.  Rep.  873.  But  see  Snyder 
v.  Nelson,  101  111.  App.  619. 

In  New  York,  however,  the  contrary  is  held. 
New  York  Bank  Note  Co.  v.  Hamilton  Bank 
Note  Engraving,  etc.,  Co.,  180  N.  Y.  280,  re- 
versing 92  N,  Y.  App.  Div.  427,  and  following 
Purdy  v.  Erie  R.  Co..  162  N.  Y,  42;  Dr.  David 
Kennedy  Corp.  v.  Kennedy,  165  N.  Y.  353. 

2.  Illegality  Need  Not  Be  Specially  Pleaded  in 
Defense.  — Benton  v  Singleton.  114  Ga.  548; 
Crichfield  v.  Bermudez  Asphalt  Paving  Co.,  174 
111.  466;  Fisher  v.  Hampton  Transp.  Co.,  136 
Mich.  2t8;  Baird  v.  Sheehan  38  N.  Y.  App. 
Div.  7,  affirmed  166  N.  Y.  631  :  Dunham  v. 
Hasiings  Pavement  Co.,  s,6  N.  Y.  App.  Div. 
244,  rehearing  denied  57  N.  Y.  App.  Div.  426 ; 
Drake  v.  Lauer,  93  N.  Y.  App.  Div.  86,  affirmed 
182  N.  Y.  533  :  Reed  v.  Johnson,  27  Wash.  42. 
See,  however,  McChire  v.  Uhlman,  102  Mo. 
App.  607:  Horton  v.  RohlfV,  (Neb.  1903)  95  N. 
W.  Rep.  36 ;  Minnesota  Sandstone  Co.  v.  Gaik, 
35  Wash.  466. 


10  8  5.  1.  Duty  of  Court  to  Dismiss  Action  on 
Illegal  Contraot  —  United  States.  —  McMullen  v. 
Hoffman,  174  U.  S.  639;  Beasley  v.  Texas,  etc., 

R.  Co.,  191  U.  S.  492. 

California. -—  Dc  Leonis  v.  Walsh,  140  Cal. 
175,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1015. 

Illinois.  —  Crichfield  v.  Bermudez  Asphalt 
Paving  Co.,  174  111.  466;  P.rieske  v.  North  Chi- 
cago St.  R.  Co.,  82  111.  App.  256. 

Louisiana.  —  Hardie  z>.  Scheen,  110  La.  612. 

Maryland.  —  Baltimore  High  Grade  Brick  Co. 
v.  Amos,  95  Md.  6o>,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1015. 

Missouri.  —  American  Cent.  Ins.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  74  Mo.  App.  89. 

New  York. —  Baird  v.  Sheehan,  166  N.  Y. 
631,  affirming  38  N.  Y.  App.  Div.  7;  Veazey  v. 
Allen,  173  N.  Y.  359. 

North  Carolina.  —  Gansler  v,  Penland,  125  N. 
Car.  578. 

North  Dakota.  —  Drinkall  v.  Movius  State 
Bank,  11  N.  Drk.  17,  95  Am.  St.  Rep.  693, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1015. 

Washington.  —  Reed  v.  Johnson,  27  Wash. 
42  ;  Minnesota  Sandstone  Co.  v.  Clark,  35  Wash. 
466. 

Canada.  —  Consumers'  Cordage  Co.  v.  Con- 
nolly, 31  Can.  Sup.  Ct.  244 

2.  Estoppel.  —  Western  Union  Tel.  Co.  v. 
Young,  138  Ala.  244,  citing  15  Am.  and  Eng. 
Encyc  of  Law  (2d  ed.)  1015;  Dickson  v.  Kitt- 
son, 75  Minn.  168,  74  Am.  St  Rep.  447;  Rob- 
ison  v.  Wolf,  27  Ind.  App.  683  ;  Weed  v.  Cum- 
ming,  12  Pa.  Super.  Ct.  412,  affirmed  198  Pa. 
St.  442 ;  Standard  Furniture  Co.  v.  Van  Al- 
stine,  22  Wash.  670,  79  Am.  St.  Rep.  960 ; 
Reed  v.  Johnson,  27  Wash.  42. 

5.  Parol  Evidence  Held  Admissible  to  Prove  Il- 
legality in  Written  Contract.  —  Lytle  v.  Newell, 
(Ky.  T902)  68  S.  V/.  Ren.  118;  Detroit  Salt  Co. 
v.  National  Salt  Co.,  134  Mich.  103  ;  McDonald;'. 
Born,  135  Mich.  177;  Sedalia  Board  of  Trade 
v.  Brady,  78  Mo.  App.  585,  2  Mo.  App.  Rep.  301  ; 
Rice  v.  National  Bank  of  Commerce,  9S  Mo. 
App.  696 ;  Corn  Exch.  Nat.  Bank  v.  Jansen, 
(Neb.  1903)  97  N.  W.  Rep.  814:  Hess  v.  Allen, 
(N.  Y.  City  Ct.  Gen.  T.)  24  Misc.  (N.  Y.)  393  : 
Dunham  v.  Hastings  Pavement  Co.,  56  N.  Y. 
App.  Diy.  244,  rehearing  denied  57  N.  Y.  App. 
Div.  426  ;  Sanger  v.  Miller,  26  Tex.  Civ.  App. 
in.  And  see  the  titles  Bills  of  Exchange 
and  Promissory  Notes,  199.  5  :  Considera- 
tion, 767  et  srq..  797.  4,  5, 

1016.    1,  Presumption  in  Favor  of  Legality. — 
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IMBECILE  —  IMBECILITY.  —  See  note  3. 
IMMEDIATE  —  IMMEDIATELY.  —  See  note  I. 

See  notes  i,  2,  3. 
See  note  1. 


1019. 
1020. 
10*21. 
1022. 

Hocker  v.  Western  Union  Tel.  Co.,  45  Fla.  363  ; 
Dunlap  v.  Lebus,  112  Ky.  237;  Doty  v.  Doty, 
(Ky.  1904)  80  S.  W.  Rep.  803  ;  Knut  v.  Nutt, 
83  Miss.  365 ;  Horton  v.  Rohlff,  (Neb.  1903) 
95  N.  W.  Rep.  36;  Burgess  v.  Burgess,  17  S. 
Dak.  44 ;  Waring  v.  Loomis,  35  Wash.  85. 

1016.  2.  Burden  ot  Proof.  —  Frantz  v.  Harper, 
130  Cal.xviii.62  Pac.  Rep.  602;  Page  v.  Hierony- 
miis,  192  111.  546:  Shaulis  v.  Buxton,  115  Iowa 
425 ;  Brown  v.  Newell,  64  S.  Car.  27 ;  Nitro 
Phosphate  Syndicate  v.  Johnson,  100  Va.  774; 
Stickney  v.  Hughes,  12  Wyo.  397. 

If  the  Contract  Is  Illegal  on  Its  Face  the  burden 
of  showing  facts  relieving  the  illegality  is,  of 
course,  upon  the  party  asserting  the  validity  of 
the  contract.  Jangraw  v.  Perkins,  76  Vt.  127, 
104  Am.  St.  Rep.  917. 

3.  Quantum  of  Proof.  —  In  U.  S.  Fidelity,  etc., 
Co.  v.  Charles,  131  Ala.  658,  a  reasonable  pre- 
ponderance of  the  evidence  was  held  to  be 
sufficient. 

1019.  3.  Imbecile. —  Calderon  v.  Martin,  50 
La.  Ann.  1153. 

Imbecility.  —  State  v.  Palmer,  161  Mo.  152. 

1020.  1.  Instantly,  Directly,  Etc.  —  Fidelity, 
etc.,  Co.  v.  Courtney,  (C.  C.  A.)  103  Fed.  Rep. 
599  ;  National  Surety  Co.  v.  Long,  (C.  C.  A.) 
125  Fed.  Rep.  887;  Employers'  Liability  Assur. 
Corp.  v.  Light,  etc.,  Co.,  28  Ind.  App.  437 ;  Eld- 
ridge  v.  Knight.  11  N.  Dak.  552. 

Directly.  —  See  People  v.  Kingston,  53  N.  Y. 
App.  Div.  58. 

Immediately  and  Forthwith.  —  Fidelity,  etc., 
Co.  v.  Courtney,  (C.  C.  A.)  103  Fed.  Rep.  599. 

Twenty-four  Hours  held  too  long  where  an  in- 
surance agent  was  called  upon  for  an  imme- 
diate report,  where  it  appeared  that  the  report 
could  have  been  made  in  much  shorter  time. 


State  L.  Ins.  Co.  v.  Schwarzkopf,  109  Mo.  App. 

383. 

1021.  1.  Hartford  F.  Ins.  Co.  v.  Nelson, 
64  Kan.  115. 

2.  Relative  Term. —  Inman  ».  Barnum,  115  Ga. 
117;  Pool  v.  Warren  County,  123  Ga.  205 
(hearsay  evidence  rule)  ;  Matter  of  Hatch,  74 
N.  Y.  App.  Div.  248. 

3,  Rhode  Island  Hospital  Trust  Co.  v.  Harris, 
20  R.  I.  160. 

Chattel  Mortgage. —  Hardcastle  v.  Stiles,  70 
N.  J.  L.  828. 

1022.  I.  Reasonable  Time.  —  Perpetual 
Bldg.,  etc.,  Assoc.  v.  U.  S.  Fidelity,  etc.,  Co., 
118  Iowa  729;  Fidelity,  etc.,  Co.  v.  Courtney, 
186  Md.  342;  Leavitt  v.  S.  D.  Mercer  Co.,  64 
Neb.  31  ;  Ward  v.  Maryland  Casualty  Co.,  71 
N.  H.  262  ;  Remington  v.  Fidelity,  etc.,  Co.,  27 
Wash.  429. 

Immediate  Delivery" —  Fraudulent  Sales.  —  See 

Grant  v.  Griffith,  39  N.  Y.  App.  Div.  107. 

Fire  Insurance. — Taber  v.  Royal  Ins.  Co.,  124 
Ala.  681  ;  Solomon  v.  Continental  F.  Ins.  Co., 
160  N.  Y.  595. 

In  Accident  Insurance.  —  Smith,  etc.,  Mfg.  Co. 
v.  Travelers'  Ins.  Co.,  171  Mass.  357;  Mandell 
v.  Fidelity,  etc.,  Co.,  170  Mass.  173;  Woodmen 
Acc.  Assoc.  v.  Pratt,  62  Neb.  673 ;  Ward  v. 
Maryland  Casualty  Co.,  71  N.  H.  262;  Travel- 
ers' Ins.  Co.  v.  Myers,  62  Ohio  St.  529  ;  Munz 
v.  Standard  L.,  etc.,  Ins.  Co.,  26  Utah  69 ; 
Horsfall  v.  Pacific  Mut.  L.  Ins  Co.,  32  Wash. 
132. 

Employer's  Liability  Insurance,  —  Employers 
Liability  Assur.  Corp.  v.  Light,  etc.,  Co.,  28 
Ind.  App.  437. 

Death  by  Wrongful  Act.  —  Conley  v.  Portland 
Gas  Light  Co.,  96  Me.  281. 


IMMIGRATION. 


1025.   I.  Definition.  —  See  note  i. 

II.  Power  of  Congress.  —  See  note  2. 
1020.   III.  Regulation  of  Immigration.  —  See  note  1. 

1027.     Conclusiveness  of  Officer's  Decision.  —  See  note  I. 


1025.     1.   Immigration.  — U.  S.  v.  Burke, 

99  Fed.  Rep.  895;  Moffitt  v.  U.  S.,  (C.  C.  A.) 
128  Fed  Rep.  375. 

2.  Power  of  Congress.  —  Fok  Yung  Yo  v.  U.  S., 
185  U.  S.  296;  Japanese  Immigrant  Case,  189 
U.  S.  86;  U.  S.  v.  Williams.  194  U.  S.  279. 

A  Sensible  Construction  should  be  given  to  im- 
migration statutes.  U.  S.  v.  Burke,  99  Fed. 
Rep.  895.  See  also  Moffitt  v.  U.  S.,  (C.  C.  A.) 
128  Fed.  Rep.  375. 

1020.  1.  Who  Is  an  Alien  Immigrant. — 
Members  of  the  Crew  of  a  Vessel,  entering  the 
ports  of  the  United  States  under  contracts  made 
out  of  the  country  to  labor  on  the  vessel  and 
to  sail  again  with  it,  are  not  alien  immigrants. 
U.  S.  t>.  Burke,  99  Fed.  Rep.  893, 

3  Supp.  E.  of  L,— 33  S 


The  Wife  of  a  Naturalized  Citizen  Whose 
Marriage  Is  Illegal  by  the  laws  of  the  United 
States,  though  legal  in  the  country  where  it 
was  contracted,  is  an  alien  immigrant,  as  is 
also  a  child  of  the  marriage.  U.  S.  v.  Rodgers, 
109  Fed.  Rep.  886. 

Aliens  Suffering  with  Contagious  Disease  — 
Stowaways.  —  The  immigration  statute  making 
it  unlawful  for  transportation  companies  to 
bring  into  the  United  States  any  alien  afflicted 
with  a  loathsome  or  dangerous  contagious  dis- 
ease, applies  to  persons  brought  over  as  pas- 
sengers or  voluntarily,  .ind  not  to  stowaways. 
Cunard  Steamship  Co.  v.  Stranahan.  134  Fed. 
Rep.  318. 

1027.    1,  Conclusiveness,  —  See  generally,  on 
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1028.  See  note  2. 

IMMINENT.  —  See  note  3. 
[IMMORAL  ACT,  ETC.  —  See  note  3*.] 
IMMOVABLE.  —  See  note  4. 
IMMUNITY.  — See  note  5. 

1 029.  IMPAIR.  —  See  note  I. 


the  question  of  the  power  of  Congress  to  vest 
in  immigration  officers  the  final  authority  to 
pass  upon  the  question  of  the  exclusion  of 
immigrants,  the  following  cases:  Fok  Yung 
Yo  v.  U.  S.,  185  U.  S.  296;  Lee  Gon  Yung  v. 
U.  S.,  185  U.  S.  306;  Lee  Lung  v.  Patterson, 
186  U.  S.  168,  affirming  102  Fed.  Rep.  132; 
Chin  Bak  Kan  v.  U.  S.,  186  U.  S.  193;  Chin 
Ying  v.  U.  S.,  186  U.  S.  202;  Japanese  Immi- 
grant Case,  189  U.  S.  86;  U.  S.  v.  Sing  Tuck, 
194  U.  S.  161  ;  U.  S.  v.  Williams,  194  U.  S. 
279;  U.  S.  v.  Ju  Toy,  198  U.  S.  253;  U.  S.  v. 
Chin  Fee,  94  Fed.  Rep.  828 ;  In  re  Yamasaka, 
95  Fed.  Rep.  652  ;  In  re  Way  Tai,  96  Fed.  Rep. 
484;  In  re  Ota,  96  Fed.  Rep.  487;  In  re  Lee 
Ping,  104  Fed.  Rep.  678 ;  U.  S.  v.  Wong  Soo 
Bow,  112  Fed.  Rep.  416;  Lee  Ah  Yin  v.  U.  S., 
(C.  C.  A.)  116  Fed.  Rep.  614;  U.  S.  v.  Lee 
Huen,  118  Fed.  Rep.  442;  In  re  Neuwirth,  123 
Fed.  Rep.  347;  U.  S.  v.  Lue  Yee,  124  Fed.  Rep. 
303;  In  re  Moy  Quong  Shing,  125  Fed.  Rep. 
641  ;  Lavin  v.  Le  Fevre,  (C.  C.  A.)  125  Fed. 
Rep.  693  ;  Hopkins  v.  Fachant,  (C.  C.  A.)  130 
Fed.  Rep.  839  ;  Pearson  v.  Williams,  (C.  C.  A.) 
136  Fed.  Rep.  734.  See  also  the  title  Habeas 
Corpus,  181.  2. 

Citizenship.  —  Congress  has  the  power  to  vest 
in  executive  officers  of  the  government  the  final 
authority  to  pass  upon  the  question  whether 
a  person  sought  to  be  excluded  under  the  im- 
migration laws  is  a  citizen  of  the  United  States. 
U.  S.  v.  Ju  Toy,  198  U.  S.  253. 

Whether  the  Person  Excluded  Is  an  Alien 


"Within  the  Meaning  of  the  Immigration  Act  of 
March  3,  1891,  26  U.  S.  Stat,  at  L.  1084,  and 

amendments,  is  a  question  reviewable  by  the 
courts.  Gonzales  v.  Williams,  192  U.  S.  1  ; 
U.  S.  v.  Burke,  99  Fed.  Rep.  895 ;  In  re  Di 
Simone,  108  Fed.  Rep.  942;  In  re  Neuwirth,  123 
Fed.  Rep.  347;  In  re  Kleibs,  128  Fed.  Rep.  656; 
In  re  Lea,  126  Fed.  Rep.  234;  U.  S.  v.  Wil- 
liams, 132  Fed.  Rep.  894. 

1028.  2.  Prostitution  —  Construction  of 
Statute.  —  See  Lang  v.  U.  S.,  (C.  C.  A.)  133 
Fed.  Rep.  201;  In  re  Guayde,  112  Fed.  Rep. 
415- 

3.  See  State  v.  Smith,  43  Oregon  109. 

3a.  The  collection  of  alms  on  false  and 
fraudulent  pretenses  is  an  immoral  act 
within  the  meaning  of  the  Clergy  Discipline  Act 
1892.  Fitzmaurice  v.  Hesketh,  (1904)  A.  C. 
266. 

Under  the  Clergy  Discipline  Act  1892,  §  2, 
habitual  swearing  and  ribaldry  is  immoral 
conduct  and  an  offense,  but  it  is  established 
by  evidence  of  occasional  use  of  language  of 
that  character.  Moore  v.  Oxford,  (1904)  A.  C. 
283. 

4.  Immovahle  Property  Includes  Lands  and 
Chattels  Real.  —  Mt.  Carmel  Fruit  Co.  v.  Web- 
ster, 140  Cal.  183. 

5.  Immunities  —  Exemption  from  Taxation.  — 

Bancroft  v.  Wicomico  County,  121  Fed.  Rep. 
874- 

1029.  1.  Impair. —  Gladney  v.  Sydnor,  172 
Mo.  318. 


IMPAIRMENT  OF  OBLIGATION  OF  CONTRACTS. 

By  H.  N.  Eldridge. 

1 032.  III.  What  Are  Contracts  in  the  Constitutional  Sense  — 

1.  In  General.  —  See  note  5. 

2.  Obligations  Imposed  by  Law.  —  See  note  6. 

1033.  7.  Grants  of  Exclusive  Privileges.  —  See  notes  6,  7. 


1032.  5.  Invalid  Contract  Not  Within  Pro- 
tection of  Clause.  —  New  York  L.  Ins  Co.  v. 
Cuyahoga  County,  (C.  C.  A.)  106  Fed.  Rep. 
123  ;  Westminster  Water  Co.  v.  Westminster,  98 
Md.  551. 

County  Bonds  under  an  Unconstitutional  Statute, 

being  illegal,  are  not  "  contracts  "  within  the 
meaning  of  the  contract  clause  of  the  Constitu- 
tion.   Zane  v.  Hamilton  County,  189  U.  S.  370. 

6.  Obligations  Imposed  by  Law.  —  Read  v. 
Mississippi  County,  69  Ark.  365,  86  Am.  St. 
Rep.  202. 

Statutory  Provisions  for  th«  Creation  of  a  New 


Corporation  upon  the  Reorganization  of  a  Railroad 

by  a  purchaser  of  the  same  at  a  foreclosure  sale, 
have  been  held  not  to  constitute  a  contract. 
Grand  Rapids,  etc.,  R.  Co.  v.  Osborn,  193  U.  S. 
17. 

10.33.  6.  See  Mercantile  Trust,  etc.,  Co. 
v.  Columbus  Waterworks  Co.,  1 30  Fed.  Rep. 
180;  Columbia  Ave.  Sav.  Fund,  etc.,  Co.  v. 
Dawson,  130  Fed.  Rep.  152;  Capital  City  Light, 
etc.,  Co.  v.  Tallahassee.  42  Fla.  462. 

7.  Little  Falls  Flectric,  etc.,  Co.  v.  Little 
Falls,  102  Fed.  Rep.  663  ;  North  Springs  Water 
Co.  v.  Tacoma,  21  Wash.  517, 
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IMPAIRMENT,  ETC.,  OF  CONTRACTS.  1036-1042 


1036. 
1037. 

See  note  4. 
1038. 


10.  Contract  Between  Stockholders  Themselves.  —  See  note  5. 

11.  Statutory  Liability  of  Stockholders.  —  See  note  2. 

12.  Salaries  and  Compensation  of  Public  Officials  —  Already  Earned.  — 


The  Purchaser  of  Either 


14.  Licenses.  —  See  note  2. 

15.  Contract  with  Purchaser  at  Public  Sale 
Lands  or  Chattels  at  a  Puhlic  Sale.  —  See  note  4. 

16.  Judgments  —  A  Judgment  Is  Not  a  Contract.  —  See  note  6. 

1039.  See  note  I. 

19.  Necessity  for  Consideration.  —  See  note  8. 

1040.  20.  Contract  or  No  Contract  a  Federal  Question.  —  See  note  2. 

IV.  Obligation  of  Contract  —  Nature  and  Characteristics.  — 
See  notes,  3,  4. 

1041.  The  Contract  of  a  State.  —  See  note  3. 

1042.  But  the  State  May  Wholly  Annul  a  Municipal  Corporation.  —  See  note  2. 

V.  Legislative  Control  over  Contracts  —  1.  Police  Power. — 

See  note  4. 


2.  Power  to  Tax.  —  See  note  5. 


1036.  6.  Extent  of  This  Contract.  —  Wright 
v.  Minnesota  Mut.-L.  Ins.  Co.,  193  U.  S.  657. 

1037.  2.  Statutory  Liability  of  Stockholders 
Is  Contractual.  —  Evans  v.  Nellis,  101  Fed.  Rep. 
920;  Knickerbocker  Trust  Co.  v.  Myers,  133 
Fed.  Rep.  764;  Woodworth  v.  Bowles,  61  Kan. 
569 ;  Barton  Nat.  Bank  v.  Atkins,  72  Vt.  33. 

4.  Salaries  of  Public  Officers.  —  Perry  County 
v.  Lindemann,  (Ind.  1905)  73  N.  E.  Rep.  912. 

103§.  2.  Licenses  Not  Contracts.  —  Williams 
V.  Wingo,  177  U.  S.  601;  Baker  v.  Lexington, 
(Ky.  1899)  53  S.  W.  Rep.  16;  Wallace  v.  Reno, 
27  Nev.  71. 

4.  Leet  v.  Armbruster,  143  Cal.  667,  quoting 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1038. 

6.  Judgment  Not  a  Contract.  —  Wyoming  Nat. 
Bank  v.  Brown,  9  Wyo.  153.  See  also  Evans- 
Snyder-Buel  Co.  v.  McFadden,  (C.  C.  A.)  105 
Fed.  Rep.  293,  affirmed  185  U.  S.  505. 

1030.    1.  See  Ferry  v.  Campbell,  1 10  Iowa  290. 

8.  Consideration  Necessary  to  Bring  Contract 
Within  the  Protection  of  the  Clause. —  Wisconsin, 
etc.,  R.  Co.  v.  Powers,  191  U.  S.  379.  See  also 
Rochester  v.  Rochester  R.  Co.,  182  N.  Y.  99. 

1040.  2.  The  Formation  of  the  Contract  under 
the  Law  Is  a  Federal  Question.  —  Walsh  v.  Co- 
lumbus, etc.,  R.  Co.,  176  U.  S.  469;  Wilson  v. 
Standefer,  184  U.  S.  399 ;  Waggoner  v.  Flack. 
188  U.  S.  600;  Board  of  Liquidation  v.  Louisi- 
ana, 179  U.  S.  622,  affirming  State  v.  Board 
of  Liquidation,  51  La.  Ann.  1849;  St.  Paul  Gas 
Light  Co.  v.  St.  Paul,  181  U.  S.  142,  dismiss- 
ing writ  of  error,  78  Minn.  39;  Mercantile 
Trust,  etc.,  Co.  v.  Columbus  Waterworks  Co.,  130 
Fed.  Rep.  180. 

3.  Obligation  of  Contracts  Defined.  —  Bedford  v. 
Eastern  Bldg.,  etc.,  Assoc.,  181  U.  S.  227;  Ex  p. 
Folsom.  131  Fed.  Rep.  496;  Lamb  v.  Powder 
River  Live  Stock  Co.,  (C.  C.  A.)  132  Fed.  Rep. 
434;  Smith  v.  Jennings,  67  S.  Car.  324. 

4.  Definition  Further  Considered.  —  See  State 
Sav.  Bank  v.  Matthews,  123  Mich.  56;  West- 
port  v.  Mulholland,  159  Mo.  86;  Craig  v.  Herz- 
man,  9  N.  Dak.  140;  Palmer  v.  Laberee,  23 
Wash.  409  ;  Howard  v.  Ross,  38  Wash.  627. 

104 1.  3.  State  Bound  by  Contract  —  Relin- 
quishment of  Sovereignty.  —  See  also  State  v. 
Barret,  25  Mont.  119. 


1042.  2.  Little  River  Tp.  v.  Reno  County, 
65  Kan.  9;  Atty.-Gen.  v.  Lowrey,  131  Mich.  639; 
Board  of  Education  v.  Board  of  Education,  76 
N.  Y.  App.  Div.  355,  affirmed  179  N.  Y.  556. 
See  also  Saginaw  County  v.  Hubinger,  (Mich. 
1904)  100  N.  W.  Rep.  261. 

4.  United  States. —  New  Orleans  Gas  Light 
Co.  v.  Drainage  Commission,  197  U.  S.  453; 
Manigault  v.  Ward,  123  Fed.  Rep.  707. 

California.  —  Dobbins  v.  Los  Angeles,  139 
Cal.  179,  96  Am.  St.  Rep.  95. 

Indiana.  —  Bowlby  v.  Kline,  28  Ind.  App.  659. 

Ioiva.  —  State  v.  Meek,  112  Iowa  338,  84  Am. 
St.  Rep.  342. 

Kansas.  —  Board  of  Education  v.  Phillips,  67 
Kan.  549,  100  Am.  St.  Rep.  475. 

Kentucky.  —  Com.  v.  Mobile,  etc.,  R.  Co., 
(Ky.  1901)  64  S.  W.  Rep.  451;  £om.  v. 
Reinecke  Coal  Min.  Co.,  (Ky.  1904)  79  S.  W. 
Rep.  287. 

Mississippi-  ■ —  Illinois  Cent.  R.  Co.  v.  Copiah 
County,  81  Miss.  685. 

Nebraska.  —  Lincoln  St.  R.  Co.  V.  Lincoln, 
61  Neb.  109. 

New  York.  —  New  York  v.  Herdje,  68  N.  Y. 
App.  Div.  370  ;  Lehigh  Valley  R.  Co.  v.  Adam, 
70  N.  Y.  App.  Div.  427,  reversed  176  N.  Y.  420. 

Ohio.  —  Baltimore,  etc.,  R.  Co.  v.  Kreager, 
61  Ohio  St.  312. 

Pennsylvania.  —  Com.  v.  Keary,  198  Pa.  St. 
Soo. 

Tennessee.  —  State  v.  Lebanon,  etc.,  Turn- 
pike Co.,  (Tenn.  Ch.  1900)  61  S.  W.  Rep.  1096. 

Vermont.  —  Clarendon  v.  Rutland  R.  Co.,  75 
Vt.  6. 

West  Virginia.  — ■  Mason  v.  Ohio  River  R. 
Co.,  51  W.  Va.  183. 

5.  Taxation.  —  New  York  v.  Tax  Com'rs,  199 
U.  S.  1,  affirming  174  N.  Y.  417;  Wicomico 
County  v.  Bancroft,  (C.  C.  A.)  13s  Fed.  Rep. 
977,  affirming  121  Fed.  Rep.  874;  Detroit,  etc., 
R.  Co.  v.  Powers,  138  Fed.  Rep.  264;  State  v. 
Alabama  Bible  Soc,  134  Ala.  632;  Bennett  v. 
Nichols,  (Ariz.  1905)  80  Pac.  Rep.  392;  Hot 
Springs  Electric  Light  Co.  v.  Hot  Springs,  70 
Ark.  300;  State  v.  Westminster  College,  175 
Mo.  52. 

An  Agreement  of  an  Employee  to  Serve  His 
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1013.    3.  Power  of  Eminent  Domain.  —  See  note  I. 

4.  Power  to  Regulate  Commerce.  —  See  note  4. 

5.  Reserved  Power  to  Amend  or  Repeal  Corporate  Charters  —  Under 

the  Rule  Announced  in  the  Dartmouth  College  Case.  —  See  notes  6,  8,  9. 

10  11.    VI.  Sources  of  Laws  Affecting  Contracts — 1.  In  General.— 

See  note  9. 
IOIO. 

note  3. 

d.  Judicial  Decisions.  —  See  note  4. 
IO 17.    VII.  How  Obligation  Ma's  Be  Impaired 
Impairment. —  See  notes  1,  2,  3. 

1048.    2.  Contracts  of  State.  —  See  note  2. 

3.  Contracts  of  Municipality  —  By  Impairing  the  Power  of  a  Municipality. 

See  note  6. 


7.  Laws  of  State  Within  Contract  Clause  —  c.  ORDINANCES.  —  See 


1.  In  General  —  Direct 


Employer  for  a  Specific  Sum  Is  Not  Impaired  hy  an 

Occupation  Tax  subsequently  laid  upon  the  em- 
ployee. Kchrer  v.  Stewart,  197  U.  S.  60,  af- 
ttrhting  117  fia.  969. 

A  Transfer  or  Succession  Tax,  not  being  a  di- 
rect tax  on  property,  but  a  charge  upon  a  privi- 
lege exercised  or  enjoyed  under  the  law  of  the 
state,  does  not,  when  imposed  in  cases  where 
the  property  passing  consists  of  securities  ex- 
empt by  statute,  impair  the  obligation  of  a  con- 
tract within  the  meaning  of  the  Constitution 
of  the  United  States.  Orr  v.  Gilman,  183  U.  S. 
278. 

1043.    1.  Eminent  Domain. — Atty.-Gen.  v. 

Williams,  178  Mass.  330;  Spencer  v.  Seaboard 
Air  Line  K.  Co.,  137  N.  Car.  107;  Nashville, 
etc..  Turnpike  Co.  v.  Davidson  County,  106 
Tenn.  258. 

4.  State  v.  Barret,  25  Mont.  119,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1043. 
6.  Looker  v.  Maynard,  179  U.  S.  46. 

8.  See  Iversen  v.  Minnesota  Mut.  L.  Ins. 
Co.,  1  |V  Fed.  Rep.  268;  Marshalltown  Light, 
etc.,  Co.  v.  Marshalltown,  127  Iowa  637;  Allen 
v.  Ajax  Min.  Co.,  30  Mont.  490;  C.  H.  Venner 
Co.  v.  U.  S.  Steel  Corp.,  116  Fed.  Rep.  1012; 
Polk  v.  Mutual  Reserve  Fund  L.  Assoc.,  137 
Fed.  Rep.  273. 

9.  Power  of  Alteration  and  Amendment  Not 
Without  Limit.  —  San  Joaquin,  etc.,  Canal,  etc., 
Co.  v.  Stanislaus  County,  113  Fed.  Rep.  930, 
reversed  on  other  grounds  192  U.  S.  201. 

The  reservation  of  the  power  to  add  to,  alter, 
amend,  or  repeal  a  charter  authorizes  the 
proper  legislative  body  to  make  any  addition, 
alteration,  or  amendment  which  does  not  im- 
pair vested  rights  or  substantially  interfere  with 
the  accomplishment  of  the  main  purpose  of  the 
charter.  Union  Pac.  R.  Co.  v.  Mason  City,  etc., 
R.  Co.,  (C.  C.  A.)  128  Fed.  Rep.  230,  affirming 
124  Fed.  Rep.  409. 

1011.  9.  The  Contract  Clause  Is  Not  Addressed 
to  the  National  Legislature  but  to  the  legislatures 
of  the  several  states.  Evans-Snider-Buel  Co.  v. 
McFadden,  (C.  C.  A.)  105  Fed.  Rep.  293,  af- 
firmed 185  U.  S.  505;  Ansley  v.  Ainsworth,  4 
Indian  Ter.  308. 

1040.  3.  Municipal  Ordinances.  —  St.  Paul 
Gas  Light  Co.  v.  St.  Paul,  181  U.  S.  142,  dis- 
missing writ  of  error,  78  Minn.  39  ;  Mercantile 
Trust,  etc.,  Co.  v.  Collins  Park,  etc.,  R.  Co.,  99 
Fed.  Rep.  812;  Southwest  Missouri  Light  Co. 
v.  Joplin,  101  Fed,  Rep.  23 ;  Little  Falls  Elec- 


tric, etc.,  Co.  v.  Little  Falls,  102  Fed.  Rep.  663  ; 
American  Waterworks,  etc.,  Co.  v.  Home  Water 
Co.,  115  Fed.  Rep.  171;  Cleveland  Electric  R. 
Co.  v.  Cleveland,  135  Fed.  Rep.  368;  Hot 
Springs  Electric  Light  Co.  v.  Hot  Springs,  70 
Ark.  300;  Freeport  Water  Co.  v.  Freeport,  186 
111.  179;  Rushville  v.  Rushville  Natural  Gas  Co., 
(Ind.  1905)  73  N.  E.  Rep.  87;  Neill  v.  Gates, 
152  Mo.  585;  Clarksburg  Electric  Light  Co.  v. 
Clarksburg,  47  W.  Va.  739. 

4.  Judicial  Decisions.  —  Gulf,  etc.,  R.  Co.  v. 
Hewes,  183  U.  S.  66;  Shepherd's  Point  Land 
Co.  v.  Atlantic  Hotel,  134  N.  Car.  397.  See 
also  Graves  v.  Mcore  County,  135  N.  Car.  49, 
and  compare  Alferitz  v.  Eorgwardt,  126  Cal. 
201. 

1047.  1.  Laws  in  Force  at  Making  of  Con- 
tract.—  McCann  v.  New  York.  52  N.  Y.  App. 
Div.  361,  quoting  to  end  of  paragraph  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1047,  affirmed 
166  N.  Y.  587;  Barrett  v.  Millikin,  156  Ind.  510, 
83  Am.  St.  Rep.  220;  Smrll  v.  Hammes,  156 
Ind.  556 ;  Supreme  Lodge,  etc.,  v.  Hunziker, 
(Ky.  1905)  87  S.  W.  Rep.  1134;  Corbin  v. 
Houlehan,  (Me.  1905)  61  Atl.  Rep.  131  ;  Potter 
County  Water  Co.  v.  Austin,  206  Pa.  St.  297. 
See  also  Hecht  v.  Wright,  31  Colo.  117. 

2.  Subsequent  Law  Annulling  Contract.  —  Lud- 
low v.  Peck-Williamson  Heating,  etc.,  Co.,  116 
Kv.  608  ;  New  York  Sanitary  Utilization  Co.  v. 
Health  Dept.,  61  N.  Y.  App.  Div.  106,  affirming 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  577. 

An  Obligation  Is  Impaired  when  it  is  made 
worse  for  either  party  thereto.  Haefelein  v. 
Jacob,  106  N.  Y.  App.  Div.  163. 

3.  Taking  Away  the  Absolute  Right  of  an  In- 
capacitated Teacher  to  an  Annuity  and  making 
the  right  to  the  annuity  depend  on  the  action  of 
a  board  of  trustees,  impairs  the  obligation  of  a 
contract.  Ball  v.  Teachers'  Retirement  Fund, 
71  N.  J.  L.  64. 

A  Statute  Changing  the  Term  of  County  Drain- 
age Bonds  from  twenty  years  to  not  more  than 
seven  years  impairs  the  obligation  of  the  bonds. 
May  v.  Cass  County,  12  N.  Dak.  137. 

101*.  2.  Withdrawal  of  Consent  to  Be  Sued. 
—  See  Wheeler  v.  Board  of  Control,  (Mich. 
1904)  100  N.  W.  Rep.  304- 

6.  A  State  May  Abrogate  the  Provisions  of  % 
Contract  Between  a  Municipality  and  r.  railroad 
company  with  the  assent  of  the  latter.  Worces- 
ter v.  Worcester  Consol.  St,  R.  Co.,  196  U,  S. 
S39. 
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1049.  4.  Grants  Generally.  —  See  notes  I,  2. 
5.  Corporate  Charters.  —  See  notes  6,  8. 

1050.  6.  Changing  Rules  of  Evidence  —  a.  General  Rule  —  No  Vested 
Right  in  Rules  of  Evidence.  — See  note  i. 

1053.    7.  Changing  Remedies —  a.  In  General.  —  See  notes  2,  3. 

1053.  See  notes  1,  2. 

b.  Increase  of  Effectiveness  of  Remedies  Not  Forbidden. 

—  See  note  3. 

1054.  c.  Provisional  Remedies  —  (1)  Attachment  and  Garnishment. 

—  See  note  2. 


1049.  1.  Grants  Generally.  —  Hot  Springs 
Electric  Light  Co.  v.  Hot  Springs,  70  Ark.  300  ; 
State  v.  Bridges,  22  Wash.  64,  79  Am.  St.  Rep. 
914. 

2.  Hot  Springs  Electric  Light  Co.  v.  Hot 
Springs,  70  Ark.  300  ;  Foster  v.  Frankfort,  etc., 
Turnpike  Road  Co.,  (Ky.  1901)  65  S.  W.  Rep. 
840  ;  Northwestern  Telephone  Exch.  Co.  v.  Min- 
neapolis, 81  Minn.  140;  Gregg  v.  Granby  Min., 
etc.,  Co.,  164  Mo.  616;  Austin  v.  Cahill,  (Tex. 
1905)  88  S.  W.  Rep.  542. 

6.  Corporate  Charters. —  State  v.  Lebanon,  etc., 
Turnpike  Co.,  (Tenn.  Ch.  1900)  61  S.  VV.  Rep. 
1096. 

8.  Hot  Springs  Electric  Light  Co.  v.  Hot 
Springs,  70  Ark.  303  [citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1049]  ;  Sunset  Tele- 
phone, etc.,  Co.  v.  Medford,  115  Fed.  Rep.  202; 
Terre  Haute,  etc.,  R.  Co.  v.  State,  159  Ind. 
438;  Com.  v.  Mobile,  etc.,  R.  Co.,  (Ky.  1901) 
64  S.  W.  Rep.  451- 

An  Ordinance  Reducing  the  Rate  of  Charges  to 
Be  Made  by  a  Public  Service  Corporation  fixed 
by  a  prior  contract  has  been  held  to  impair  the 
obligation  of  a  contract.  Cleveland  v.  Cleve- 
land City  R.  Co.,  194  U.  S.  517;  Cleveland  v. 
Cleveland  Electric  R.  Co.,  194  U.  S.  538 ;  De- 
troit v.  Detroit  Citizens'  St.  R.  Co.,  184  U.  S. 
368.  See  also  Los  Angeles  v.  Los  Angeles  City 
Water  Co.,  177  U.  S.  558,  affirming  88  Fed. 
Rep.  720  ;  People's  Gas  Light,  etc.,  Co.  v.  Chi- 
cago, 194  U.  S.  :,  affirming  114  Fed.  Rep.  384. 

1050.  1.  No  Vested  Right  in  Rules  of 
Evidence.  —  People  v.  Rose,  207  111.  352;  Hun- 
ziker  v.  Supreme  Lodge,  etc.,  (Ky.  1904)  78 
S.  W.  Rep.  201. 

1052.  2.  Form  of  Remedy  Not  Material.— 
Wilson  v.  Standefer,  184  U.  S.  399;  In  re 
Rhoads.  98  Fed.  Rep.  399  ;  Evans  v.  Nellis,  101 
Fed.  Rep.  920 ;  Phelps-Bigelow  Windmill  Co. 
v.  North  American  Trust  Co.,  62  Kan.  529; 
Wilson  v.  Simon,  01  Md.  r,  80  Am.  St.  Rep. 
427  ;  Johnston  v.  Mutual  Reserve  L.  Ins.  Co., 
(N.  Y.  City  Ct.  Tr.  T.)  43  Misc.  (N.  Y.)  251; 
Sims  v.  Steadnian,  62  S.  Car.  300 :  Oshkosh 
Water  Works  Co.  v.  Oshkosh,  109  Wis.  208,  95 
Am.  St.  Rep.  870. 

Where  Remedy  Is  Part  of  Obligation  of  Contract. 
- —  A  distinction  exists  between  a  simple  remedy, 
which  it  is  within  the  legislative  power  to 
change,  and  a  remedy  which  is  part  of  the  ob- 
ligation of  a  contract,  and  which  it  is  not 
within  legislative  power  to  change  without  im- 
pairing or  lessening  the  value  of  the  contract. 
Canadian,  etc.,  Mortg.,  etc.,  Co.  v.  Blake,  24 
Wash.  102.  See  also  Wrist  v.  Wuller,  210  Pa. 
St.  143  :  Standifer  v.  Wilson,  93  Tex.  232. 

Creditor  Deprived  of  Remedy  Giving  Him  In- 


equitable Advantage. — A  creditor  has  no  vested 
right  in  any  particular  remedy,  even  though  that 
remedy  may  give  him  an  inequitable  advantage. 
Flagg  v.  Locke,  74  Vt.  320. 

3.  Effectiveness  of  Remedy. —  Straw,  etc.,  Mfg. 
Co.  v.  L.  D.  Kilbourne  Boot,  etc.,  Co.,  80  Minn. 
125;  Burrows  v.  Vanderbergh,  (Neb.  1903)  95 
N.  W.  Rep.  57. 

A  Statute  Requiring  Notice  to  Landowners  in 
Condemnation  Proceedings  passed  subsequently  to 
the  granting  of  a  railroad  charter  authorizing 
the  railroad  company  to  condemn  land  under  a 
then  existing  statute  which  did  not  require  no- 
tice to  landowners,  was  held  to  impair  the  obli- 
gation of  the  charter,  as  it  affected  the  remedy. 
Chicago,  etc.,  R.  Co.  v.  Abbott,  215  111.  416. 

1053.  1.  Obligee  May  Not  Be  Left  Wholly 
Without  Remedy. — Oshkosh  Water  Works  Co. 
V.  Oshkosh,  187  U.  S.  437  ;  Hicks  v.  Cleveland, 
(C.  C.  A.)  106  Fed.  Rep.  459;  Padgett  v.  Post, 
(C.  C.  A.)  106  Fed.  Rep.  600;  Ex  p.  Folsom, 
131  Fed.  Rep.  496;  Condon  v.  Eureka  Springs, 
135  Fed.  Rep.  566;  Board  of  Education  v. 
Henderson,  126  N.  Car.  689;  Standifer  v.  Wil- 
son, 93  Tex.  232.  See  also  Webster  v.  Bowers, 
104  Fed.  Rep.  627. 

2.  Remedy  Available  Must  Be  of  Equal  Coercive 
Force  with  One  Existing  at  Time  of  Contract.  — 
Knickerbocker  Trust  Co.  v.  Myers,  133  Fed. 
Rep.  764;  Ft.  Madison  v.  Ft.  Madison  Water 
Co.,  (C.  C.  A.)  134  Fed.  Rep.  214;  Folsom  v. 
Greenwood  County,  (C.  C.  A.)  137  Fed.  Rep. 
449,  reversing  130  Fed.  Rep.  730. 

Enforcement  of  Judgment  Unreasonably  Re- 
stricted. —  If  a  subsequent  law,  instead  of  di- 
rectly abrogating  a  contract,  unreasonably  re- 
stricts or  oppressively  burdens  the  enforcement 
of  a  judgment  rendered  thereon,  it  is  none  the 
less  obnoxious  to  the  constitutional  prohibition 
against  impairing  contracts.  Lamb  7'.  Powder 
River  Live  Stock  Co..  (C.  C.  A.)  132  Fed.  Rep. 
434.  See  also  Devalinger  v.  Maxwell,  4  Penn. 
(Del.}  185. 

3.  Effectiveness  of  Remedv  May  Be  Increased. 

—  Waggoner  v.  Flack,  188  U.  S.  59s.  affirming 
21  Tex.  Civ.  App.  449 :  People  v.  Buffalo, 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  170, 
affirmed  63  N.  Y.  App.  Div.  563. 

1051.  2.  Remedy  by  Garnishment.  —  A 
statute  which  absolutely  exempts  to  married 
men  or  heads  of  families  their  earnings  for  per- 
sonal services  rendered  within  sixty  clays  next 
preceding  the  levy  of  execution,  by  garnishment 
or  otherwise,  being  reasonable,  and  directed  to 
the  remedy,  and  not  to  the  right,  does  not  im- 
pair the  obligation  of  contracts  entered  into 
prior  to  its  passage.  Kirkman  v.  Bird,  22  Utah 
100,  83  Am.  St.  Rep.  774. 
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10»»8.      9.  Insolvent  Laws.  —  See  note  4. 

10.  Recording  Acts.  —  See  note  5. 

11.  Curative  Statutes.  —  See  note  6. 

12.  Statutes  of  Limitation.  —  See  note  7. 

1 0.lll.    15.  Who  May  Complain  of  Impairment.  —  See  note  3. 

lOOO.    IMPEACH.  —  See  note  3. 

1 073.    IMPERTINENCE.  —  See  note  7. 

107  1.    IMPLEMENT.  —  See  note  2. 

IMPLICATION.  —  See  note  3. 


I05§.  4.  Statute  Making  It  a  Penal  Offense 
for  Officers  of  Insolvent  Building  Association  to 
Receive  Dues. —  A  statute  making  it  a  felony  for 
any  oiticer  of  any  mutual  saving  fund,  loan,  and 
building  association  to  receive,  or  assent  to  the 
reception  of,  any  money  or  other  valuable  thing 
in  payment  of  any  premium,  dues,  and  fees  due 
or  owing  to  said  association,  after  knowledge 
of  the  fact  that  the  association  is  insolvent  or 
in  failing  circumstances,  has  been  held  not  to 
violate  the  impairment  clause  in  the  Constitu- 
tion. State  v.  Missouri  Guarantee  Sav.,  etc., 
Assoc.,  167  Mo.  489,  90  Am.  St.  Rep.  426. 

5.  Recording  Laws.  —  Knights  of  Maccabees  v. 
Nitsch,  (Neb.  1903)  95  N.  W.  Rep.  626. 

6.  Deitch  v.  Staub,  (C.  C.  A.)  115  Fed.  Rep. 
309;  Petterson  v.  Berry,  (C.  C.  A.)  125  Fed". 
Rep.  902  ;  Steger  v.  Traveling  Men's  Bldg.,  etc., 
Assoc.,  208  111.  236,  100  Am.  St.  Rep.  225; 
Burget  v.  Merritt,  155  Ind.  143;  Nottage  v. 
Portland,  35  Oregon  539,  76  Am.  St.  Rep.  513; 
Swope  v.  Jordan,  107  Tenn.  166. 

7.  Limitation  of  Actions.  —  Wilson  v.  Isemin- 
ger,  185  U.  S.  55;  affirming  Clay  v.  Iseminger, 
187  Pa.  St.  108;  Condon  v.  Eureka  Springs,  135 
Fed.  Rep.  566;  Bradley  v.  Lightcap,  201  111. 
511  ;  Wooster  v.  Bateman,  126  Iowa  552;  Krey- 
ling  v.  O'Reilly,  97  Mo.  App.  384 ;  Cranor  v. 
School  Dist.,  81  Mo.  App.  152;  Wilson  v. 
Pickering,  28  Mont.  435. 


1059.  3.  Who  May  Complain.  —  Burke  v. 

Snively,  208  111.  358,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1059;  Joesting  v. 
Baltimore,  97  Md.  589.  See  also  Evans  v. 
Nellis,  101  Fed.  Rep.  920. 

An  Independent  Purchaser  at  a  Mortgage  Fore- 
closure Sale,  having  no  connection  whatever 
with  the  original  contract  between  the  mort- 
gagor and  the  mortgagee,  is  not  in  a  position 
to  object  to  the  validity  of  legislation  impairing 
the  obligation  of  the  contract,  provided  such 
legislation  existed  at  the  time  of  the  purchase. 
Hooker  v.  Burr,  194  U.  S.  415. 

1060.  3.  To  Impeach  a  Witness. —  Smith  v. 
State,  109  Ga.  479;  Com.  v.  Welch,  in  Ky.  - 
535,  citing  15  Am.  and  Eng.  Encyc.  of  Law' 
(2d  ed.)  1060. 

1073.  7.  Stokes  v.   Farnsworth,  99  Fed. 
Rep.  836. 

1074.  2.  Examples.  —  Desmond  v.  Young, 
173  Mass.  90.  See  also  Stemmer  v.  Scottish 
Union  Ins.  Co.,  33  Oregon  65. 

Implements  of  Husbandry. —  As  to  what  con- 
stitutes, under  the  California  statute,  see  Mat- 
ter of  Slade,  122  Cal.  434  :  Spencer  v.  Smith, 
121  Cal.  536:  Matter  of  Klemp,  119  Cal.  41. 

3.  Necessary  Implication.  —  Green  v.  American 
Cotton  Co.,  112  Fed.  Rep.  744,  quoting  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1074;  Weed 
v.  Scofield,  73  Conn.  675, 


IMPLIED  OR  QUASI  CONTRACTS. 

By  Leo  Goodman. 

1078.    I.  Definition  and  Nature  —  1.  Contracts  Implied  in  Fact.  —  See 

notes  i,  2,  4. 

2.  Contracts  Implied  in  Law.  —  See  notes  7,  9. 
II.  Implied  Contracts  Excluded  by  Express  Contracts  Relating 
to  Same  Subject-matter.  —  See  note  10. 


1078.  1.  Lillard  v.  Wilson,  178  Mo.  153, 
citing  15  A.m.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1078;  Fitzpatrick  v.  Dooley,  112  Mo.  App. 
165:  Hinkle  v.  Sage,  67  Ohio  St.  263,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1078 ; 
Columbus,  etc.,  R.  Co.  v.  Gaffney,  65  Ohio  St. 
104;  Rose  v.  Wollenberg,  36  Oregon  154; 
O'Connell  v.  King.  26  R.  I.  544. 

2.  Contracts  Implied  in  Fact  and  Exnress  Con- 
tracts Based  on  Actual  Agreement.  —  Hinkle  v. 
Sage,  67  Ohio  St.  256,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed. )  1078;  Columbus,  etc., 
R.  Co.  v.  Gaffney,  65  Ohio  St.  104;  Rose  v. 


Wollenberg,  36  Oregon  154.  See  also  Garr  v. 
Cranney,  25  Utah  193. 

4.  Rose  v.  Wollenberg,  36  Oregon  154. 

7.  Contracts  Implied  in  Law  —  Nature  of.  — 

Lillard  v.  Wilson,  178  Mo.  153.  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1078;  Fitz- 
patrick v.  Dooley,  112  Mo.  App.  165;  Columbus, 
etc.,  R.  Co.  v.  Gaffney,  65  Ohio  St.  104. 

9.  Lilbrd  v.  Wilson,  178  Mo.  153,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1078; 
Columbus,  etc.,  R.  Co.  v.  Gaffney,  65  Ohio  St. 
104. 

10.  Express   Excludes    Implied    Contract  — 
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1079.  See  note  5. 

III.  Work  and  Services  — 1.  Voluntary  Services  —  a.  Services 
Rendered  Without  Intent  to  Charge.  —  See  note  7. 

1080.  See  notes  1,  2. 

b.  Services  Rendered  Without  Request  or  Subsequent 
Promise  to  Pay  —  (1)  Statement  of  Rule.  —  See  note  3. 

1081.  2.  Services  Performed  at  Request  of  Another  —  For  Party  Requesting  Ser- 
vices. —  See  note  4. 

1082.  See  note  1. 

1083.  3.  Accepted  Services.  —  See  note  1. 

1084.  4.  Services  Rendered  to  Each  Other  by  Members  of  One  Family  — 

a.  Statement  of  Rule.  —  See  notes  1,  2,  3,  4. 


United  States.  —  Schofield  v.  State  Nat.  Bank, 
38  C.  C.  A.  179,  97  Fed.  Rep.  282;  Siegel  v. 
Borland,  191  111.  112,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1078;  Ryan  v.  Du- 
buque, 112  Iowa  284;  Rumford  Falls  Power  Co. 
v.  Rumford  Falls  Paper  Co.,  95  Me.  186; 
Vedder  v.  Leamon,  70  N.  Y.  App.  Div.  252, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1078 ;  Park  v.  Laurens,  68  S.  Car.  218, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1078. 

1079.  5.  Executed  Contracts.  —  Zapel  v. 
Ennis,  104  111.  App.  175;  Union  El.  R.  Co.  v. 
Nixon,  99  111.  App.  502,  affirmed  199  111.  235; 
Sanitary  Dist.  v.  McMahon,  etc.,  Co.,  110  111. 
App.  510;  Leach  v.  Alphons  Custodis  Chimney 
Constr.  Co.,  110  111.  App.  338;  McArthur  Bros. 
Co.  v.  Whitney,  202  111.  527  ;  Peden  v.  Scott, 
(Ind.  App.  1905)  73  N.  E.  Rep.  1099. 

7.  Services  Rendered  Without  Intention  to  De- 
mand Compensation.  —  Clary  v.  Clary,  93  Me. 
220;  Lillard  v.  Wilson,  178  Mo.  153,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1079; 
Strother  v.  De  Witt,  98  Mo.  App.  293  ;  Kauf- 
man Advertising  Agency  v.  Snellenburgh, 
(Supm.  Ct.  App.  T.)  43  Misc.  (N.  Y.)  317; 
DeCesare  v.  Flauraud,  69  N.  Y.  App.  Div.  299  ; 
Pick  v.  Bartelstone,  (Supm.  Ct.  App.  T.)  33 
Misc.  (N.  Y.)  762;  Eldred's  Estate,  9  Pa.  Dist. 
420  ;  Wright  v.  Sheldon,  24  R.  I.  336 ;  Von  Car- 
lowitz  v.  Bernstein,  28  Tex.  Civ.  App.  8. 

10S0.  1.  Effect  of  Subsequent  Change  of  In- 
tention. —  Strother  v.  De  Witt,  98  Mo.  App. 
293- 

2.  Clary  v.  Clary,  93  Me.  220  ;  Pick  v.  Bartel- 
stone, (Supm.  Ct.  App.  T.)  33  Misc.  (N.  Y.)  762. 

Compensation  by  Will  Understood.  —  Where 
there  is  an  understanding  that  compensation  is 
to  be  made  by  will  and  the  same  is  not  made, 
an  action  will  lie  for  work  and  services.  Von 
Carlowitz  7'.  Bernstein,  28  Tex.  Civ.  App.  8. 

3.  Services  Rendered  Without  Request  or  Prom- 
ise to  Pay.  —  Teawalt  v.  Ramey,  103  Va.  42. 

1081.  4.  Requested  Services  Without  Agree- 
ment as  to  Compensation  — 'Louisiana.  —  Sully  v. 
Pratt,  106  La.  601. 

Michigan. —  See  Shane  v.  Shearsmith,  (Mich. 
1904)  100  N.  W.  Rep.  123. 

Missouri. — -Lillard  v.  Wilson,  178  Mo.  153, 
quoting  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1081  :  FitzpatnVk  v.  Dooley,  112  Mo.  App. 
165 ;  Ireland  v.  Spickard,  95  Mo.  App.  53 ; 
Graham  v.  Rapp,  105  Mo.  App.  590;  Voerster 
v.  Kunkcl.  86  Mo.  App.  194. 

New  Hampshire.  —  Elwcll  v.  Roper,  72  N. 
H.  585. 


Nciv  York.  —  Lane  v.  Calby,  95  N.  Y.  App. 
Div.  11  ;  Lozier  Motor  Co.  v.  Mcintosh,  (Supm. 
Ct.  App.  T.)  88  N.  Y.  Supp.  382;  Adamo  v. 
Blohm,  97  N.  Y.  App.  Div.  629  ;  Bair  v.  Hager, 

97  N.  Y.  App.  Div.  358;  Meislahn  v.  Irving 
Nat.  Bank,  62  N.  Y.  App.  Div.  231,  affirmed 
172  N.  Y.  631;  Shirk  v.  Brookfield,  77  N.  Y. 
App.  Div.  295;  Mulligan  v.  Tobin,  (Supm.  Ct. 
App.  T.)  87  N.  Y.  Supp.  406. 

Wisconsin.  —  Ladd  v.  Witte,  116  Wis.  35. 

1082.  1.  Failure  to  Prove  Alleged  Agreement 
for  Compensation. —  Baumann  v.  Manhattan  Con- 
sumers' Brewing  Co.,  97  N.  Y.  App.  Div.  470; 
Shirk  v.  Brookfield,  77  N.  Y.  App.  Div.  295. 

1083.  1.  Accepted  Services. —  Wilson  v. 
Freedley,  125  Fed.  Rep.  962;  Aarnes  v.  Wind- 
ham, 137  Ala.  513;  Coles  v.  Flack,  90  111.  App. 
545;  Smith  v.  Park,  (Ky.  1905)  84  S.  W. 
Rep.  304;  Lillard  v.  Wilson,  178  Mo.  153, 
quoting  15  Am.  and  Eng.  Encyc.  Of  Law  (2d 
ed.)  1083;  Fitzpatrick  v.  Dooley,  112  Mo.  App. 
165;  Strother  v.  De  Witt,  98  Mo.  App.  293; 
Collins  v.  Fowler,  62  N.  Y.  App.  Div.  614, 
affirmed  172  N.  Y.  634;  McReynolds  v.  Manger, 
(Supm.  Ct.  App.  T.)  84  N.  Y.  Supp.  982;  Crane 
v.  Ganung,  89  N.  Y.  App.  Div.  398 ;  Williams 
v.  Williams,  114  Wis.  79;  Groljan  v.  Rice,  124 
Wis.  253. 

Necessary  Services  to  a  Lunatic  can  be  recov- 
ered for  under  a  quantum  meruit.  Waldron  v. 
Davis,  70  N.  J.  L.  788. 

Circumstances   Warranting  a  Promise.  —  For 

services  rendered  under  circumstances  which 
warrant  a  reasonable  expectation  that  they  will 
be  paid  for,  the  law  will  imply  a  promise.  Hart 
v.  Maloney,  101  N.  Y.  App.  Div.  37;  Crane  v. 
Ganung,  89  N.  Y.  App.  Div.  398 

1084.  1.  Services  Rendered  by  Members  of 
Common  Family  —  Alabama.  —  Meyers  v. 
Meyers,  141  Ala.  343. 

Georgia.  —  Poole  v.  Baggett,  no  Ga.  822. 

Illinois.  —  Chapman  v.  Chapman.  87  111.  App. 
427;  Deppen  v.  Personette,  93  III.  App.  513; 
Dolbeare  v.  Coultas,  94  111.  App.  55  ;  Boyter  v. 
Atkinson,  96  111.  App.  580 ;  Neish  v.  Gannon, 

98  111.  App.  248,  affirmed  198  111.  219;  Gall  v. 
Stark,  98  111.  App.  121  ;  Martin  v.  Martin,  101 
111.  App.  640,  reversed  202  111.  382 ;  Mayer  v. 
Schneider,  112  111.  App.  628,  affirmed  212  111.  286. 

Iowa.  —  Harrison  v.  Harrison,  124  Iowa  525. 

Kentucky.  —  Com  fare  Dance  v.  Magruder, 
(Ky.  1904)  80  S.  W.  Rep.  1 1 20;  Durr  v.  Durr, 
(Ky.  1904)  82  S.  W.  Rep.  581  ;  Smith  v.  Park, 
(Ky.  1905)  84  S.  W.  Rep.  304. 

Massachusetts.  —  Spencer  v.  Spencer,  181 
Mass.  471  ;  Marple  v.  Morse,  180  Mass.  508. 
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1081.     Presui  ption  that  Servioes  Were  Gratuitous  Not  Conclusive.  —  See  note  5- 

1085.  Sec  note  I. 

b.  Applications  of  Rule  —  Parent  and  child.  —  See  notes  2,  3,  5, 6. 

1086.  See  notes  1,  2. 

5.  Services  Rendered  under  Mistake.  —  See  note  3. 

1087.  6.  Services  Rendered  under  Unfinished  Contract  —  a.  WHERE  PLAIN- 
TIFF Wilfully  Abandons  Contract  Before  Completion  —  (1)  View 
that  There  Can  Be  No  Recovery  on  a  Quantum  Meruit  —  (a)  General  Rule  and 
Considerations  on  Which  Based.  —  See  note  I. 


Missouri.  —  Lillard  v.  Wilson,  178  Mo.  153, 
quoting  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1083;  Bosard  v.  Powell,  79  Mo.  App.  184; 
Voerster  v.  Kunkcl,  86  Mo.  App.  194;  Wood  v. 
Flanery,  89  Mo.  App.  632 ;  Sloan  v.  Dale,  90 
Mo.  App.  87 ;  Ireland  v.  Spickard,  95  Mo. 
App.  53;  Shannon  v.  Carter,  99  Mo.  App.  134; 
Fitzpatrick  v.  Dooley,  112  Mo.  App.  165;  Birch 
v.  Birch,  112  Mo.  App.  157. 

New  York.  —  Piatt  v.  Hollands,  85  N.  Y. 
App.  Div.  231,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1083;  Meehan  v.  Heffernan, 
73  N.  Y.  App.  Div.  615;  Matter  of  Sworthout, 
(Surrogate  Ct.)  38  Misc.  (N.  Y.)  56;  Matter 
of  Dailey,  (Surrogate  Ct.)  43  Misc.  (N.Y.)  552. 

North  Carolina.  —  Hicks  v.  Barnes,  132  N. 
Car.  146;  Stallings  v.  Ellis,  136  N.  Car.  69. 

Ohio.  —  Hinkle  v.  Sage,  67  Ohio  St.  256. 

Pennsylvania.  —  Rathbone  v.  Rathbone,  23 
Pa.  Super.  Ct.  297. 

Tennessee.  —  Gorrell  v.  Taylor,  107  Tenn. 
568. 

Virginia.  —  Beale  v.  Hall,  97  Va.  383. 
Washington.  —  Morrissey     v.     Faucett,  28 
Wash.  52. 

Wisconsin. —  Williams  v.  Williams,  114  Wis. 
79. 

I  OS  1.    2.  Considerations  on  Which  Rule  Based. 

—  Dolbeare  v.  Coultas,  94  111.  App.  55  ;  Lillard  v. 
Wilson,  178  Mo.  153,  quoting  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1084. 

Opportunity  for  Fraud  and  Temptation  to  Per- 
jury. —  Hinkle  v.  Sage,  67  Ohio  St.  262.  Sec 
also  Walker  v.  Taylor,  28  Colo.  233. 

3.  Rule  Applicable  to  All  Degrees  of  Relation- 
ship. —  Lillard  v.  Wilson,  178  Mo.  153,  quot- 
ing 15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1084- 

4.  Rule  Applicable  to  Persons  Not  Related. 

Walker  v.  Taylor,  28  Colo.  233 ;  Deppen  v. 
Personctte,  93  111.  App.  513;  Lillard  v.  Wilson, 
178  Mo.  153,  quoting  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1084;  Fitzpatrick  v.  Dooley, 
112  Mo.  App.  165;  Gorrell  v.  Taylor,  107  Tenn. 
568. 

5.  Presumption  that  Services  Were  Gratuitous 
Rebuttable  —  Illinois.  —  Deppen  v.  Personette, 
93  111.  App.  513;  Neish  v.  Gannon,  98  III.  App. 
248,  affirmed  198  111.  219;  Martin  v.  Martin, 
101  111.  App.  640,  reversed  202  111.  382;  Mayer 
v.  Schneider,  112  111.  App.  628,  affirmed  212 
111.  286. 

Minnesota.  —  Johanke  v.  Schmidt,  79  Minn. 
261. 

Missouri.  —  Lillard  v.  Wilson,  178  Mo.  153, 
quoting  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1084;  Shannon  v.  Carter,  99  Mo.  App.  134; 
Bosard  v.  Powell,  79  Mo.  App.  184:  Fitzpatrick 
V.  Dooley,  112  Mo.  App.  165;  Wood  v.  Flanery, 
89  Mo.  App.  632. 


New  Jersey.  —  See  Waldron  v.  Davis,  70  N. 
J.  L.  788. 

Neiv  York.  —  Piatt  v.  Hollands,  85  N.  Y. 
App.  Div.  231  ;  Matter  of  Dailey,  (Surrogate 
Ct.)  43  Misc.  (N.  Y.)  552. 

North  Carolina.  —  Stallings  v.  Ellis,  136  N. 
Car.  69. 

Ohio.  —  Hinkle  v.  Sage,  67  Ohio  St.  236. 
Tennessee.  —  Gorrell  v.  Taylor,  107  Tenn.  568". 
Washington.  —  Morrissey    v.    Faucett,  28 
Wash.  52. 

Wisconsin.  —  Williams  v.  Williams,  114  Wis. 
79;  Winter  v.  Greiling,  114  Wis.  378. 

"  This  Presumption  Is  Not  Overcome  by  state- 
ments made  by  the  parent  to  third  persons  that 
the  son's  services  are  valuable,  or  that  they 
will  be  well  paid  for,  or  other  like  indefinite 
expressions."  Donovan  v.  Driscoll,  116  Iowa 
339. 

1085.  1.  Burden  of  Proof.  —  Lillard  v.  Wil- 
son, 178  Mo.  153,  quoting  15  Am.  and  Eng. 
Encyc  of  Law  (2d  ed.)  1084;  Fitzpatrick  v. 
Dooley,  112  Mo.  App.  165;  Shannon  v.  Carter, 
99  Mo.  App.  134;  Sloan  v.  Dale,  90  Mo.  App. 
87;  Matter  of  Sworthout,  (Surrogate  Ct.)  38 
Misc.  (N.  Y.)  56;  Piatt  v.  Hollands,  85  N.  Y. 
App.  Div.  231  ;  Jurling  v.  Garner,  11  Ohio  Dec. 
439,  citing  15  Am.  and  Eng.  Encyc  of  Law 
(2d  ed.)  1084,  and  quoting  all  of  the  text 
paragraph  ;  Gorrell  v.  Taylor,  107  Tenn.  568. 

2.  Parent  and  Child. —  Donovan  v.  Driscoll, 
116  Iowa  339. 

In  Missouri  it  is  a  question  of  fact  for  the 
jury  whethei  the  child's  services  were  intended 
to  be  gratuitous  or  were  rendered  under  an 
understanding  that  they  were  to  be  remuner- 
ated.   Lillard  v.  Wilson,  178  Mo.  145. 

3.  Services  Rendered  by  Parent  to  Child.  — 
Fitzpatrick  v.  Dooley,  112  Mo.  App.  165. 

5.  Cousins.  —  Hanly  v.  Potts,  52  W.  Va.  263. 

6.  Brothers  and  Sisters.  —  Jurling  v.  Garner,  11 
Ohio  Dec.  439.  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1084,  and  quoting  the  whole 
of  the  text  paragraph;  Gorrell  v.  Taylor,  107 
Tenn.  568. 

1086.  1.  Uncle  and   Niece  or  Nephew.  — 

Hicks  v.  Barnes,  132  N.  Car.  146. 

Evidence  Held  Sufficient  to  Overcome  Presump- 
tion that  Services  Wer^  Gratuitous.  —  In  Hamil- 
ton v.  Thirston,  93  Md.  213,  it  was  held  that, 
though  a  nephew  could  not  enforce  an  express 
contract  within  the  statute  of  frauds,  he  could 
recover  on  a  quantum  meruit  for  his  services, 
under  the  evidence  adduced. 

2.  Aunt  and  Niece  or  Nephew. —  Beale  v.  Hall, 
97  Va.  383. 

3.  Services  Performed  under  Mutual  Mistake  as 
to  Price.  —  Russell  v.  Clough,  71  N.  H.  171,  93 
Am.  St.  Rep.  507. 

1087.  1.  Rule  that  Plaintiff  Is  Entitled  to 
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1088.  Reason  for  Rule.  —  See  note  3. 

(b)  Exceptions  to  Rule  —  Building  Contracts.  —  See  note  6. 

1089.  (2)  View  that  Plaintiff  Can  Recover  Value  of  Services  Less 
Damages  Resulting  from  Breach.  —  See  note  6. 

b.  Where  Full  Performance  by  Plaintiff  Is  Impossible  - 

Because  of  Sickness.  —  See  note  7. 

1090.  Destruction  of  Property  on  Which  Work  Is  Being  Done.  —  See  notes  4,  6. 

c.  Where  Contract  Is  Terminated  Through  Default  of 
Defendant  —  (i)  Statement  of  Rule  —  Simple  contracts.  —  See  note  7. 

1091.  See  notes  1,  4,  5. 

Contracts  under  Seal.  —  See  note  6. 

(2)  How  Rule  A  ffected  by  Statute  of  Frauds.  —  See  note  7. 

1092.  d.  Where  Either  Party  Has  Right  to  Terminate  Con- 
tract at  Any  Time.  —  See  note  1. 


Recover  Nothing.  —  Homer  v.  Shaw,  177  Mass. 
1  ;  Riddell  v.  Peck-Williamson  Heating,  etc., 
Co.,  27  Mont.  44;  Steinbach  v.  Pettingill.  67 
N.  J.  L.  36;  Fry  v.  Miles,  71  N.  J.  L.  293.  See 
also  Barrett  v.  Raleigh  Coal,  etc.,  Co.,  51  W. 
Va.  416,  90  Am.  St.  Rep.  802. 

Illustrations  of  Rule  —  Sale  of  Land.  —  Earn- 
est money  paid  on  land  cannot  be  recovered 
back  by  the  vendee  where  he,  without  excuse, 
refuses  to  perform  his  contract.  Steinbach  v. 
Pettingill,  67  N.  J.  L.  36. 

1088.  3.  Reason  for  Rule.— Riddell  v.  Peck- 
Williamson  Heating,  etc.,  Co.,  27  Mont.  44. 

6.  Building  Contracts  —  Rule  iu  Missouri.  — 
Decker  v.  School  Dist.  No.  2,  101  Mo.  App.  115. 

In  Alabama  it  has  been  held  that  where  the 
defendant  moves  into  the  house  before  com- 
pletion, and  continues  to  occupy  it  after  the 
contractor  has  quit  working  on  it,  the  latter 
may  recover  under  the  common  counts  for 
work,  labor,  and  materials.  Aarnes  v.  Wind- 
ham, 137  Ala.  513. 

1089.  6.  Jenson  v.  Lee,  67  Kan.  539; 
Murphy  v.  Sampson,  (Neb.»  1902)  96  N.  W. 
Rep.  494 ;  Wanhscaffe  v.  Pontoja,  (Tex.  Civ. 
App.  1901)  63  S.  W.  Rep.  663. 

Acceptance  by  Defendant.  —  In  South  Dakota, 
if  the  defendant  accepts  and  benefits  by  the 
plaintiff's  work,  the  law  implies  a  promise  to 
pay  its  reasonable  value.  Woorford  v.  Kelly, 
(S.  Dak.  1904)  101  N.  W.  Rep.  1069.  And  the 
same  rule  obtains  in  West  Virginia.  Empire 
Coal,  etc.,  Co.  v.  Hull  Coal,  etc.,  Co.,  51  W. 
Va.  474. 

7.  Performance  Prevented  by  Sickness  or  Death. 

—  See  Manitowoc  Steam  Boiler  Works  v. 
Manitowoc  Glue  Co.,  120  Wis  1. 

Where  a  Cause  Beyond  His  Control  prevents  one 
from  completing  his  contract,  he  may  recover 
for  whnt  he  his  done  under  the  common  counts. 
Barrett  v.  Raleigh  Coal,  etc.,  Co.,  51  W.  Va. 
4-6.  00  Am.  St.  Rep.  802. 

1090.  4.  Destruction  of  Property  on  Which 
Work  Is  Being  Done.  —  See  Krause  v.  Board  of 
Trustees,  162  Ind.  278.  102  Am.  St.  Rep.  203, 
quoting  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1090;  Krause  v.  School  Trustees,  (Ind. 
App.  1903)  66  N.  E.  Rep.  1010. 

6.  Reason  for  Rule.  —  Krause  v.  School  Trus- 
tees, find.  App.  1903)  66  N.  E.  Rep.  1010. 

7.  Where  Defendant  Prevents  Full  Performance 
of  Contract  —  Suit  in  Quantum  Meruit  —  Kansas. 

—  Jenson  v.  Lee,  67  Kan.  539. 


Maryland.  —  North  v.  Mallory,  94  Md.  305. 

Massachusetts. —  Brown  v.  Woodbury,  183 
Mass.  279;  Posner  v.  Seder,  184  Mass.  331; 
Forbes  v.  Appleyard,  181  Mass.  354. 

Missouri.  —  Turney  v.  Baker,  103  Mo.  App. 
390;  Cann  v.  Church  of  The  Redeemer,  11 1 
Mo.  App.  164. 

Montana.  —  Cook  v.  Gallatin  R.  Co.,  28  Mont. 
509 ;  Riddell  v.  Peck-Williamson  Heating,  etc., 
Co.,  27  Mont.  44. 

New  York.  —  Boyd  v.  Vale,  84  N.  Y.  App. 
Div.  414;  White  v.  Livingston,  69  N.  Y.  App. 
Div.  361,  affirmed  174  N.  Y.  538;  Person  V. 
Stoll,  72  N.  Y.  App.  Div.  141,  affirmed  174  N. 
Y.  548;  O'Dwyer  v.  Smith,  (Supm.  Ct.  App. 
T.)  38  Misc.  (N.  Y.)  136;  Day  v.  Eisele,  76  N. 
Y.  App.  Div.  304;  Toher  v.  Shaefer,  (Supm. 
Ct.  App.  T.)  45  Misc.  (N.  Y.)  618. 

Vermont.  —  Reynolds  v.  Reynolds,  74  Vt.  463. 

West  Virginia.  —  Barrett  v.  Raleigh  Coal, 
etc.,  Co.,  51  W.  Va.  416,  90  Am.  St.  Rep.  802. 

In  Zapel  v.  Ennis,  104  111.  App.  175,  it  was 
held  that  an  action  of  indebitatus  assumpsit 
would  lie. 

1091.  1.  Action  for  Breach.  —  Jenson  v. 
Lee,  67  Kan.  539 ;  North  v.  Mallory,  94  Md. 
305;  Posner  v.  Seder,  184  Mass.  331;  Brown 
v.  Woodbury,  183  Mass.  279;  Person  v.  Stoll, 
72  N.  Y.  App.  Div.  141,  affirmed  174  N.  Y.  548; 
Toher  v.  Schaefer,  (Supm.  Ct.  App.  T.)  45 
Misc.  (N.  Y.)  618. 

4.  A  Surrender  of  Payments  Already  Made  is 
not  necessary  before  bringing  suit  on  a  quantum 
meruit,  as  such  payments  will  be  allowed  as 
credits  on  the  amount  to  be  due.  O'Dwyer  v. 
Smith,  (Supm.  Ct.  App.  T.)  38  Misc.  (N.  Y.) 
136. 

Contract  as  Evidence. —  While  the  contract  is 
at  an  end,  still  it  may  be  used  as  evidence  in 
determining  the  value  of  the  work.  Jenson  v. 
Lee,  6/  Kan.  539. 

5.  Truitt  v.  Fahey,  3  Per.n.  (Del.)  573  : 
North  v.  Mallory,  04  Md.  305  ;  Person  v.  Stoll. 
72  N.  Y.  App.  Div.  141,  affirmed  174  N.  Y.  548. 

6.  Contracts  under  Seal.  —  See  Crandall  v. 
Johnson,  26  R.  I.  250. 

7.  Effect  of  Statute  of  Frauds.  —  Booker  v. 
Wolf,  195  111.  365;  Gullett  V.  Gullett.  28  Ind. 
App.  670  ;  Thomas  v.  McManus,  64  S.  W.  Rep. 
446,  23  Ky.  L.  Rep.  837  ;  DeMontague  v.  Bacha- 
rnch,  187  Mass.  128;  Booker  v.  Heffner.  95  N. 
Y.  App.  Div.  84. 

10954.    1.  When  a  Special  Contract  Is  Termi- 
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1005. 

See  note  1. 


7.  Services  Rendered  under  Illegal  Contracts.  —  See  note  3. 

8.  Services  Rendered  on  Modified  Contracts.  —  See  note  5. 

9.  Services  Rendered  After  Termination  of  Contract.  —  See  note  7. 

10.  Services  Rendered  Not  in  Strict  Accordance  with  Contract.  —  See 


See  notes  1,2,  3,  6. 
11.  Extra  Services  — 


Persons  Employed  to  Do  Particular  Pieoe  of  Work.  — 


12.  Implied  Contract  that  Party  Performing  Services  Possesses  Ordi- 
nary Skill.  —  See  note  6. 

1007.   IV.  Money  Had  and  Received  and  Money  Paid  —  1.  Money 

Which  Rightfully  Belongs  to  Another.  —  See  note  1. 


nated  by  Consent  of  the  parties,  indebitatus  as- 
sumpsit will  lie.  Zapel  v.  Ennis,  104  111.  App. 
J75' 

1092.    3.  Parties  Not  in  Pari  Delicto. —  See 

Haskell  v.  Smith,  (Supm.  Ct.  App.  T.)  86  N.  Y. 
Supp.  779. 

5.  Empire  Coal,  etc.,  Co.  v.  Hull  Coal,  etc., 
Co.,  51  W.  Va.  474. 

7.  Where  the  Contract  Is  Terminated  by  Agree- 
ment, but  the  plaintiff  continues  to  serve  the 
defendant,  he  can  recover  for  such  services 
upon  a  quantum  meruit.  Tribune  Assoc.  v. 
Eisner,  etc.,  Co.,  (Supm.  Ct.  Tr.  T.)  34  Misc. 
(N.  Y.)  658,  affirmed  70  N.  Y.  App.  Div.  172. 

I  <>!>:£.    3.  Defective  Performance  of  Contract 

—  Recovery  on  Quantum  Meruit — -Alabama. — 
Matthews  v.  Farrell,  140  Ala.  298. 

Massachusetts.  —  Gillis  v.  Cobe,  177  Mass. 
584;  Norwood  v.  Lathrop,  178  Mass.  208. 

Michigan. —  Gross  v.  Creyts,  130  Mich.  672. 

Missouri.  —  Cann  v.  Church  of  The  Re- 
deemer, hi  Mo.  App.  164;  Roskilly  v.  Stei- 
ger,  96  Mo.  App.  576. 

Nebraska.  —  Harrison  v.  Hancock,  (Neb. 
1902)  89  N.  W.  Rep.  374. 

New  Mexico.  —  Bushnell  v.  Coggshall,  10  N. 
Mex.  601. 

Oregon. —  Crown  Cycle  Co.  v.  Brown,  39 
Oregon  285. 

In  Gwinnup  v.  Shies,  161  Ind.  500,  and 
Manitowoc  Steam  Boiler  Works  v.  Manitowoc 
Glue  Co.,  120  Wis.  1,  it  was  held  that  no  re- 
covery could  be  had  unless  there  had  been  an 
acceptance  of  the  work  in  its  defective  con- 
dition. 

1094.  1.  North  v.  Mallory,  94  Md.  305. 

2.  Reason  for  Rule.  —  Gillis  v.  Cobe,  177  Mass. 
584  :  Manitowoc  Steam  Boiler  Works  v.  Mani- 
towoc Glue  Co.,  120  Wis.  1. 

3.  Gillis  v.  Cobe,  177  Mass.  584. 

6.  Amount  Recoverable  Cannot  Exceed  Contract 
Price.  —  Cann  v.  Church  of  The  Redeemer,  in 
Mo.  App.  164;  Harrison  v.  Hancock,  (Neb. 
1902)  89  N.  W.  Rep.  374. 

1095.  1.  Extra  Services  Performed  on  Re- 
quest. —  Rumford  Falls  Power  Co.  v.  Rumford 
Falls  Paper  Co.,  95  Me.  186:  Rubin  v.  Isaac- 
son, (Supm.  Ct.  App.  T.)  34  Misc.  (N.  Y.)  800. 

6.  Implied  Contract  ?s  to  Ski'.l  and  Knowledge. 

—  Van  Northwick  v.  Holbine,  62  Neb.  149,  cit- 
ing 15  Am.  and  Eng.  Encvc.  of  Law  (2d  ed.) 
1095  ;  Schery  v.  Welstead,  (Supm.  Ct.  App.  T.) 
93  N.  Y.  Supp.  466. 

109T.  1.  Money  Which  Rightfully  Belongs 
to  Another  —  England.  —  Bavins  v.  London, 
etc.,  Bank,  69  L.  J.  Q.  B.  164,  (1900)  1  Q.  B.  270. 


United  States.  —  Hollister  v.  U.  S.,  36  Ct 
CI.  13. 

Alabama.  —  Ward  v.  Hood,  124  Ala.  570,  82 
Am.  St.  Rep.  205  ;  St.  Louis,  etc.,  Packet  Co.  v. 
McPeters,  124  Ala.  451  ;  Rushton  v.  Davis,  127 
Ala.  279. 

Colorado.  —  John  G.  Morgan  Brokerage  Co. 
v.  Shemwell,  16  Colo.  App.  185. 

Illinois.  —  Gannaway  v.  Barricklow,  203  111. 
410;  Gentle  v.  Stephens,  87  111.  App.  190;  Stur- 
geon v.  Birkey,  86  111.  App.  489;  Green  v. 
Lepley,  88  111.  App.  543  ;  Richolson  v.  Moloney, 
96  111.  App.  254,  affirmed  195  111.  575  ;  Morris 
v.  Jamieson,  99  111.  App.  32,  affirmed  205  111. 
87;  Law  v.  Uhrlaub,  104  111.  App.  263. 

Indiana.  —  Harbaugh  v.  Tanner,  163  Ind. 
574- 

Kansas.  —  People's  Nat.  Bank  v.  Myers,  65 
Kan.  122;  Guernsey  v.  Davis,  67  Kan.  378. 

Kentucky.  —  Maize  v.  Bradley,  (Ky.  iqoiI  64 
S.  W.  Rep.  655- 

Maine.  —  Pease  v.  Bamford,  96  Me.  23. 

Massachusetts.  —  Cole  v.  Bates,  186  Mass. 
584. 

Michigan.  —  Michigan  Sanitarium,  etc., 
Assoc.  v.  Battle  Creek,  (Mich.  1904)  101  N.  W. 
Rep.  855. 

Minnesota.  —  Schick  v.  Suttle,  (Minn.  1905) 
102  N.  W.  Rep.  217. 

Missouri.  —  Richardson  v.  Moffitt-West  Drug 
Co.,  92  Mo.  App.  515;  Deal  v.  Mississippi 
County  Bank;  79  Mo.  App.  262 ;  Antinelli  v. 
Basile,  93  Mo.  App.  138;  Quarles  v.  Hall,  100 
Mo.  App.  523;  York  v.  Farmer's  Bank,  105  Mo. 
App.  127. 

Nebraska.  —  McCormick  Harvesting  Mach. 
Co.  v.  Stires,  (Neb.  1903)  94  N.  W.  Rep.  629; 
Devries  v.  Hawkins.  (Neb.  1903)  97  N.  W. 
Rep.  792;  Story  v.  Robertson,  (Neb.  1904)  98 
N.  W.  Rep.  825. 

New  lersev.  —  Van  Pelt  v.  Schauble,  68  N. 
J.  L.  638. 

New  York. —  Stephani  v.  Lent,  (Supm.  Ct. 
Tr.  T.)  30  Misc.  (N.  Y.)  346;  Dechen  v. 
Dechen,  59  N.  Y.  App.  Div.  166;  Mikles  v. 
Hawkins,  59  N.  Y.  App.  Div.  253  ;  Green  Is- 
land v.  Williams,  79  N.  Y.  App.  Div.  260; 
Mulligan  v.  Harlam,  (Supm.  Ct.  App.  T.)  46 
Misc.  (N.  Y.)  571. 

Pennsylvania.  —  Albright  v.  Mercer,  14  Pa. 
Super.  Ct.  63  ;  Humbird  v.  Davis,  210  Pa.  St. 
3". 

Rhode  Island.  —  Atherton  v.  Goldsmith,  22 

R.  I.  376. 

South  Carolina.  —  Link  v.  Barksdale,  70  S. 

Car.  487. 
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1098.  See  notes  I,  2. 

Nature  of  Action.  —  See  note  5. 

Illegality  of  Transaction  Between  Third  Persons.  —  See  note  8. 

2.  Money  Received  as  Agent.  —  See  note  9. 

1099.  See  note  1. 

3.  Money  Paid  at  Another's  Request.  —  See  note  2. 

4.  Voluntary  Payments  —  a.  Money  Paid  on  Illegal  Demands. 
—  See  note  3. 


South  Dakota.  —  Finch  v.  Park,  12  S.  Dak. 
63,  76  Am.  St.  Rep.  588 ;  Lindskog  v.  Schou- 
vveiler,  12  S.  Dak.  176. 

Virginia.  —  Langhorne  v.  McGhee,  103  Va. 
281  ;  Baltimore,  etc.,  R.  Co.  v.  Burke,  102  Va. 
643. 

Wisconsin.  —  Milwaukee  v.  Milwaukee 
County,  114  Wis.  374;  J.  V.  Le  Clair  Co.  v. 
Rogers-Ruger  Co.,  124  Wis.  44. 

Wyoming.  —  Carton  v.  Uinta  County,  10 
Wyo.  416. 

An  Advance  Payment  on  Real  Estate  may  be  re- 
covered back  if  the  trade  fails.  Payne  v. 
Hackney,  84  Minn.  195. 

That  the  Defendant  Was  Negligent  and  had  he 

not  been  so  he  would  have  had  the  money,  is 
not  competent  proof  to  support  the  action. 
Morris  v.  Jamieson,  99  111.  App.  32,  affirmed 
205  111.  87. 

1098.    1.  Immaterial  How  Party  Got  Money. 

—  York  v.  Farmer's  Bank,  105  Mo.  App.  127; 
Quarles  v.  Hall,  100  Mo.  App.  523;  Dechen  v. 
Dechen,  59  N.  Y.  App.  Div.  166;  Humbird  v. 
Davis,  210  Pa.  St.  311;  Finch  v.  Park,  12  S. 
Dak.  63,  76  Am.  St.  Rep.  588. 

Must  Be  Received  from  Third  Person  —  Canada. 
— "  Money  had  and  received  lies  only  where 
a  person  has  received  money  under  circum- 
stances rendering  the  receipt  of  it  a  receipt  by 
such  person  '  to  the  use  of  the  plaintiff.' 
*  *  *  The  receipt  from  some  third  person 
is  a  fact  essential  to  the  maintenance  of  this 
class  of  action.  The  cause  of  action  arises 
upon  the  receipt."  Craig  v.  Matheson,  32  Nova 
Scotia  452. 

2.  Necessity  for  Demand. —  Turner  Falls  Lum- 
ber Co.  v.  Burns,  71  Vt.  354. 
5.  Nature  of  Action  for  Money  Had  and  Received. 

—  Rushton  v.  Davis,  127  Ala.  279;  Law  v. 
Uhrlaub,  104  111.  App.  263;  Morris  v.  Jamie- 
son,  99  111.  App.  32,  affirmed  205  111.  87 ; 
Knowles  v.  Sullivan,  182  Mass.  318;  Devries 
v.  Hawkins,  (Neb.  1903)  97  N.  W.  Rep.  792; 
New  England  Water  Works  Co.  v.  Farmers 
L.  &  T.  Co..  54  N.  Y.  App.  Div.  309 ;  Finch 
v.  Park,  12  S.  Dak.  63,  76  Am.  St.  Rep.  588. 

8.  Illegality  of  Transaction  Between  Third  Per- 
10ns.  —  State  v.  Patterson,  66  Kan.  460,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1098. 

9.  Money  Received  as  Agent.  —  Richolson  v. 
Maloney,  96  111.  App.  254,  affirmed  195  111.  575. 

100».  1.  Ward  v.  Work,  65  N.  Y.  App. 
Div.  84,  affirmed  175  N.  Y.  519. 

2.  Money  Paid  at  Another's  Request.  —  Mc- 
Nerney  v.  Barnes,  77  Conn.  155;  Powers  Mer- 
cantile Co.  v.  Blcthen,  91  Minn.  339;  Grand 
Island  Mercantile  Co.  v.  McMeans,  60  Neb. 
373;  Ball  v.  Beaumont,  59  Neb.  631;  Wyckoff 
v.  Swan,  47  N.  Y.  App.  Div.  627  ;  Bartlett  v. 
Armstrong,  56  W.  Va.  293. 

A  Subsequent  Promise  to  Reimburse  is  not  the 


equivalent  of  a  previous  request.  Massachusetts 
Mut.  L.  Ins.  Co.  v.  Green,  185  Mass.  306. 

3.  Payment  of  Illegal  Demand  with  Knowledge 
of  Facts — United  States.  ■ —  Montgomery  v. 
Charleston,  40  C.  C.  A.  108,  99  Fed.  Rep.  825. 

Alabama.  —  Merrill  v.  Brantley,  133  Ala.  537. 

Arkansas.  —  Larrimer  v.  Murphy,  72  Ark. 
552  ;  Earl  v.  Westfall  Commission  Co.,  70  Ark. 
61. 

California.  —  Wingerter  v.  San  Francisco, 
134  Cal.  547,  86  Am.  St.  Rep.  294. 

Colorado.  —  El  Paso  County  v.  Colorado 
Springs  Co.,  15  Colo.  App.  274. 

Delaware.  —  Monaghan  v.  Lewis,  (Del.  1905) 
59  Atl.  Rep.  948. 

Florida.  —  Johnson  v.  Atkins,  44  Fla.  185. 

Georgia.  —  Rome  Grocery  Co.  v  Greenwich 
Ins.  Co.,  no  Ga.  618. 

Illinois.  —  Chicago  v.  Klinkert,  94  111.  App. 
524;  Heath,  etc.,  Mfg.  Co.  v.  National  Linseed 
Oil  Co.,  99  111.  App.  90,  affirmed  197  111.  637; 
Yates  v.  Royal  Ins.  Co.,  200  111.  202 ;  Ganna- 
way  v.  Barricklow,  203  111.  410. 

Joiva.  —  Hawkeye  Loan,  etc.,  Co.  v.  Marion, 
no  Iowa  468;  Manning  v.  Poling,  114  Iowa  27; 
Anderson  v.  Cameron,  122  Iowa  183;  Kehe  v. 
Blackhawk  County,  125  Iowa  549. 

Kansas.  —  Cummings  Harvester  Co.  v.  Siger- 
son,  63  Kan.  340. 

Kentucky.  —  German  Security  Bank  v.  Coul- 
ter, 112  Ky.  577;  Lehan  v.  Kiley,  (Ky.  1900) 
54  S.  W.  Rep.  727  ;  Aultman,  etc.,  Co.  v.  Mead, 
109  Ky.  583;  Brands  v.  Louisville,  m  Ky.  56. 

Louisiana.  —  Fuselier  v.  St.  Landry  Parish, 
107  La.  221  ;  New  Orleans,  etc.,  R.  Co.  v. 
Louisiana  Constr.,  etc.,  Co.,  109  La.  13,  94  Am. 
St.  Rep.  395. 

Maryland.  —  Monticello  Distilling  Co.  v.  Bal- 
timore, 90  Md.  416. 

Massachusetts.  —  Taber  v.  New  Bedford,  177 
Mass.  197;  Elmore  v.  Symonds,  183  Mass.  321. 

Michigan.  —  Gage  v.  Saginaw,  (Mich.  1901) 
84  N.  W.  Rep.  1 100. 

Missouri.  —  State  v.  Stonestreet,  92  Mo. 
App.  214;  Flinn  v.  Mechanics  Bldg.  Assoc.,  93 
Mo.  App.  444 ;  Rhodes  v.  Dickerson,  05  Mo. 
App.  395;  State  v.  Chicago,  etc.,  R.  Co.,  165 
Mo.  597  ;  American  Brewing  Co.  v.  St.  Louis, 
187  Mo.  367. 

New  Jersey.  —  Turner  v.  Barber,  66  N.  J.  L. 
496. 

Nc7v  York.  —  Newbtirgh  Sav.  Bank  v.  Wood- 
bury, 64  N.  Y.  App.  Div.  305,  affirmed  173  N. 
Y.  55  ;  Matter  of  Reid,  $2  N.  Y.  App.  Div. 
243;  Toal  v.  New  York,  (Supm.  Ct.  Spec.  T.) 
34  Misc.  (N.  Y.)  18,  affirmed  67  N.  Y.  App. 
Div.  619;  Havens  v.  New  York,  67  N.  Y.  App. 
Div.  90,  affirmed  173  N.  Y.  6ri:  Deshong  v. 
New  York.  74  N.  Y.  App.  Div.  234,  affirmed '176 
N.  Y.  475  ;  Feist  v.  New  York,  74  N.  Y.  App. 
Div.  627 ;  Boston  Manufacturer's  Mut.  F.  Ins. 
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1100. 

1  101. 


What  Constitutes  Voluntary  Payment.  —  See  note  2. 

Character  of  Payment  Not  Changed  by  Protest.  —  See  note  3. 

Effect  of  Apprehension  of  Judicial  Proceedings.  —  See  notes  I,  2,  3,  4. 

b.  Money  Paid  for  Another  Without  Request.  —  See 


note  5. 


Co.  v.  Hendricks,  (Supm.  Ct.  Tr.  T.)  41  Misc. 
(N.  Y.)  479 ;  Neufeld  v.  New  York,  93  N.  Y. 
App.  Div.  591  ;  Seymour  v.  Warren,  (Supm.  Ct. 
Tr.  T.)  47  Misc.  (N.  Y.)  316;  McCue  v.  Mon- 
roe County,  162  N.  Y.  235. 

Ni  rth  Carolina.  —  Howard  v.  Mutual  Reserve 
Fund  L.  Assoc.,  125  N.  Car.  49. 

North  Dakota.  —  St.  Anthony,  etc.,  Elevator 
Co.  v.  Bottineau  County,  9  N.  Dak.  346. 

Ohio.  —  Burr  v.  Bates,  2  Ohio  Cir.  Dec.  1. 

Pennsylvania.  —  Schoenfeld  v.  Bradford,  16 
Pa.  Super.  Ct.  165;  Monongahela  Nav.  Co.  v. 
Wood,  194  Pa.  St.  47. 

South  Carolina.  —  Shuck  v.  Interstate  Bldg., 
etc.,  Assoc.,  63  S.  Car.  134. 

Tennessee.  —  Union,  etc.,  Bank  v.  Memphis, 
107  Tenn.  66. 

Texas.  —  Coates  v.  Clayton,  23  Tex.  Civ. 
App.  62 ;  Moller  v.  Galveston,  23  Tex.  Civ. 
App.  693  ;  Ostrum  v.  San  Antonio,  30  Tex. 
Civ.  App.  462. 

Vermont.  —  Turner  Falls  Lumber  Co.  v. 
Burns,  71  Vt.  354. 

Wyoming.  —  Carton  v.  Uinta  County,  10 
Wyo.  416. 

1100.    2.  When  Payment  Considered  Involun- 

tiry  — Delaware.  —  Monaghan  v.  Lewis,  (Del. 
1905)  59  Atl.  Rep.  948. 

Illinois.  —  Chicago  v.  Klinkert,  94  111.  App. 
524 ;  Chicago  v.  Waukesha  Imperial  Spring 
Brewing  Co.,  97  111.  App.  583. 

Iowa.  —  Hawkeye  Loan,  etc.,  Co.  v.  Marion, 
no  Iowa  468;  Chambliss  v.  Hass,  125  Iowa 
484;  Scottish  Union,  etc.,  Ins.  Co.  v.  Herriott, 
109  Iowa  606,  77  Am.  St.  Rep.  548. 

Kansas.  —  Connelly  v.  Trego  County,  64  Kan. 
168. 

Louisiana.  —  Fuselier  v.  St.  Landry  Parish, 
107  La.  221  ;  New  Orleans,  etc.,  R.  Co.  v.  Lou- 
isiana Constr.,  etc.,  Co.,  109  La.  13,  94  Am. 
St.  Rep.  395. 

Massachusetts.  —  Dexter  v.  Boston,  176  Mass. 
247,  79  Am.  St.  Rep.  306. 

Missouri.  —  Wells  v.  Adams,  88  Mo  App. 
215;  Ritchie  v.  Carter,  89  Mo.  App.  290;  State 
v.  Slayback,  90  Mo.  App.  300 ;  State  v.  Stone- 
street,  92  Mo.  App.  214;  American  Brewing  Co. 
v.  St.  Louis,  187  Mo.  367. 

Nebraska.  —  David  City  First  Nat.  Bank  v. 
Sargeant,  65  Neb.  594. 

Ne7v  York.  —  Jaeger  v.  Koenig,  (Supm.  Ct. 
App.  T.)  30  Misc.  (N.  Y.)  580 ;  Havens  v.  New 
York,  67  N.  Y.  App.  Div.  90,  affirmed  173 ^N.  Y. 
611;  Dale  v.  New  York,  71  N.  Y.  App*  Div. 
227;  Reed  v.  Hayward,  82  N.  Y.  App.  Div. 
416;  Boston  Manufacturer's  Mut.  F.  Ins.  Co.  v. 
Hendricks,  (Supm.  Ct.  Tr.  T.)  41  Misc.  (N.  Y.) 
479- 

North  Dakota.  —  St.  Anthony,  etc..  Elevator 
Co.  v.  Bottineau  County,  9  N.  Dak.  346. 

Ohio. —  Toledo  v.  Buechele,  10  Ohio  Cir. 
Dec.  280,  10  Ohio  Cir.  Ct.  127;  11  Ohio  Cir. 
Dec.  479,  21  Ohio  Cir.  Ct.  429. 

Pennsylvania.  —  Monongahela  Nav.  Co.  v. 
Wood,  194  Pa.  St.  47. 


South  Carolina.  —  Shuck  v.  Interstate  Bldg., 
etc.,  Assoc.,  63  S.  Car.  134, 

South  Dakota.  —  Wittaker  v.  Deadwood,  12 
S.  Dak.  608. 

Washington.  —  Hoexter  v.  Judson,  21  Wash. 
646. 

Wyoming.  —  Carton  v.  Uinta  County,  10  Wvo. 
416. 

3.  Effect  of  Protest  —  Delaware.  —  Monaghan 
v.  Lewis,  (Del.  1905I  59  Atl.  Rep.  948. 

loiva.  —  Hawkeye  Loan,  etc.,  Co.  v.  Marion, 
no  Iowa  468;  Anderson  v.  Cameron,  122  Iowa 
183. 

Kansas.  —  Cummings  Harvester  Co.  v.  Siger- 
son,  63  Kan.  340. 

Kentucky.  —  Brands  v.  Louisville,  in  Ky.  56. 

Louisiana.  - —  New  Orleans,  etc.,  R.  Co.  v. 
Louisiana  Constr.,  etc.,  Co.,  109  La.  13,  94  Am. 
St.  Rep.  395. 

New  York.  —  Gerry  v.  Siebrecht,  (Supm.  Ct. 
App.  T.)  88  N.  Y.  Supp.  1034;  Havens  v. 
New  York,  67  N.  Y.  App.  Div.  90.  affirmed  173 
N.  Y.  611. 

North  Dakota.  —  St.  Anthony,  etc.,  Elevator 
Co.  v.  Bottineau  County,  9  N.  Dak.  346. 

Wyoming.  ■ —  Carton  v.  Uinta  County,  10 
Wyo.  416. 

1101.  1.  Payment  Voluntary  Though  Made 
in  Apprehension  of  Judicial  Proceedings.  —  New 

Orleans,  etc.,  R.  Co.  v.  Louisiana  Constr.,  etc., 
Co.,  109  La.  13,  94  Am.  St.  Rep.  395;  Turner 
v.  Barber,  66  N.  J.  L.  496 ;  Boston  Manufac- 
turer's Mut.  F.  Ins.  Co.  v.  Hendricks,  (Supm. 
Ct.  Tr.  T.)  41  Misc.  (N.  Y.)  479;  Murray  v. 
Besore,  16  Lane.  L.  Rev.  374. 

2.  New  Orleans,  etc.,  R.  Co.  v.  Louisiana 
Constr.,  etc.,  Co.,  109  La.  13,  94  Am.  St.  Rep. 
395  ;  Turner  v.  Barber,  66  N.  J.  L.  496. 

3.  Should  Contest  Claim. —  German  Security 
Bank  v.  Coulter,  112  Ky.  577;  Brands  v.  Louis- 
ville, 1 1 1  Ky.  56  ;  New  Orleans,  etc.,  R.  Co.  v. 
Louisiana  Constr.,  etc.,  Co.,  109  La.  13,  94  Am. 
St.  Rep.  395  ;  Turner  v.  Barber,  66  N.  J.  L.  496. 

4.  Fear  of  Criminal  Prosecution  for  Nonpayment. 
—  New  Orleans,  etc.,  R.  Co.  v.  Louisiana 
Constr.,  etc.,  Co.,  109  La.  13,  94  Am.  St.  Rep. 
395  :  Jaeger  v.  Koenig,  (Supm.  Ct.  App.  T.) 
30  Misc.  (N.  Y.)  580. 

5.  Money  Paid  for  Another  Without  Request  — 
California.  —  McGlew  v.  McDade,  146  Cal.  553. 

Florida.  —  Little  Brothers  Fertilizer,  etc.,  Co. 
v.  Wilmott,  44  Fla.  166. 

Illinois.  —  Chicago  v.  Chicago,  etc.,  R.  Co., 
186  III.  300. 

Iowa.  —  Sheldon  v.  Steele,  114  Iowa  616. 

Minnesota.  —  Bryant  v.  Nelson-Frey  Co., 
(Minn.  1905)  102  N.  W.  Rep.  859. 

New  Hampshire.  —  Contoocook  Fire  Precinct 
v.  Hopkinlon,  77  N.  H.  574. 

Neiv  York.  —  Hathaway  v.  Delaware  County, 
103  N.  Y.  App.  Div.  179;  Newburgh  Sav.  Bank 
v.  Woodbury,  64  N.  Y.  App.  Div.  305,  affirmed 
173  N.  Y.  55;  Matter  of  Hotchkiss,  44  N.  Y. 
App.  Div.  615  ;  Eppig  v.  New  York,  57  N.  Y. 
App.  Div.  114. 
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1101.    5.  Money  Paid  under  Duress.  —  See  notes  6,  7. 
1103.    6.  Money  Paid  by  Mistake  —  a.  Mistake  of  Law  —  (1)  Statement 
of  Rule  and  Considerations  on  Which  It  Is  Based.  —  See  notes  2,  3. 
1103.    (2)  Exceptions  to  Rule.  —  See  note  2. 
Fraud.  —  See  note  4. 

b.  Mistake  of  Fact  —  (1)  In  General.  —  See  note  7. 
1 105.    See  note  1. 

(2)  Necessity  of  Belief  that  Money  Is  Due.  — See  note  2. 


Vermont.  —  Fulton  v.  Aldnch,  76  Vt.  310. 
Wisconsin.  —  Sr.nderson  v.  Cream  City  Brick 
Co.,  1 10  Wis.  618. 

1101.  6.  Money  Paid  under  Duress — Illi- 
nois.—  Chicago  v.  Klinkert,  94  111.  App.  524. 

Iowa.  —  Anderson  v.  Cameron,  122  Iowa 
183. 

Maine. — -  Foss  v.  White-house,  94   Me.  491. 

Missouri.  —  State  v.  Slayback,  90  Mo.  App. 
300;  Wells  v.  Adams,  88  Mo.  App.  215. 

Nebraska.  —  David  City  First  Nat.  Bank  v. 
Sargeant,  65  Neb.  594. 

New  Jersey.  —  Bocchino  v.  Cook,  67  N.  J.  L. 
467. 

New  York.- — Jaeger  v.  Koenig,  (Supm.  Ct. 
App.  T.)  30  Misc.  (N.  Y.)  580;  Boston  Manu- 
facturer's Mut.  F.  Ins.  Co.  v.  Hendricks,  (Supm. 
Ct.  Tr.  T.)  41  Misc.  (N.  Y.)  479. 

Pennsylvania.  —  Schoenfeld  z'.  Bradford,  16 
Pa.  Super.  Ct.  165. 

Tennessee.  —  Union,  etc.,  Bank  v.  Memphis, 
107  Tenn.  66. 

7.  Necessity  for  Protest.  —  American  Brewing 
Co.  v.  St.  Louis,  187  Mo.  367. 

1102.  2.  In  Kentucky  it  is  the  rule  that 
where  money  is  paid  without  consideration 
under  a  palpable  mistake  of  law,  which  was  not 
owing  in  law  or  conscience,  and  ought  not  in 
justice  to  be  retained,  it  may  be  recovered. 
Public  Library  v.  Board  of  Education,  (Ky. 
IQ°3)  75  S.  W.  Rep.  225  ;  Ruppel  v.  Kissel,  (  Ky. 
1903)  74  S.  W.  Rep.  220  (citing  McMurty  v. 
Kentucky  Cent.  R.  Co.,  84  Ky.  464 ;  Louisville 
Banking  Co.  v.  Asher,  112  Ky.  138).  And  the 
case  of  taxes  paid  under  a  mistake  of  law  has 
also  been  held  to  be  an  exception  to  the  gen- 
eral rule.  Brands  v.  Louisville,  111  Ky.  56. 
But  where  the  money,  although  paid  under  a 
palpable  mistake  of  law,  ought  not  in  con- 
science and  justice  to  be  returned,  there  can  be 
no  recovery.  Ruppel  v.  Kissel,  74  S.  W.  Rep. 
220,  24  Ky.  L.  Rep.  2371.  See  also  Graves 
County  v.  Mayfield  First  Nat.  Bank,  108  Ky. 
194;  Hall  v.  Farmers'  Bank,  65  S.  W.  Rep.  365, 
23  Ky.  L.  Rep.  1450. 

By  Statute  in  California  a  recovery  can  be  had 
where  a  payment  is  made  under  a  mistake  of 
law  common  to  all  the  parties.  Gregory  v. 
Clabrough,  129  Cal.  475. 

3.  Rule  that  Money  Paid  under  Mistake  of  Law 
It  Not  Recoverable  —  United  States.  —  Elliott  v. 
U.  S.,  37  Ct.  CI.  136  ;  Shang  v.  U.  S.,  36  Ct.  CI. 
466;  Dewell  v.  Mix.  116  Fed.  Rep.  664. 

Tin  nois.  —  Yates  v.  Royal  Ins.  Co.,  200  111. 
202;  Sullivan  v.  Whitfield,  109  111.  App.  120; 
Heath,  etc.,  Mfg.  Co.  v.  National  Linseed  Oil 
Co.,  99  111.  App.  00.  affirmed  ro7  111.  637  ;  Mor- 
gan Park  v.  Knopf,  190  111.  444. 

Iowa.  —  Heath  v.  Alhrook,  123  Iowa  559. 

Maine.  —  Coburn  v.  Neal,  94  Me.  541. 

Missouri.  —  American    Brewing   Co,   v,  St. 


Louis,  187  Mo.  367;  Williams  v.  Carroll  County, 
167  Mo.  9. 

New  York.  —  Baker  v.  Bucklin,  43  N.  Y.  App. 
Div.  336 ;  Newburgh  Sav.  Bank  v.  Woodbury, 
i73  N.  Y.  55. 

North  Carolina. —  Bristol  v.  Morgantown,  125 
N.  Car.  365. 

1103.  2.  See  Ruppel  v.  Kissel,  74  S.  W. 
Rep.  220,  24  Ky.  L.  Rep.  3371. 

4.  Mistake  Caused  by  Fraud  of  Other  Party.  — 
American  Mut.  L.  Ins.  Co.  v.  Bertram,  163  Ind. 
51.  See  also  Hall  v.  Farmer's  Bank,  65  S.  VV. 
Rep.  365,  23  Ky.  L.  Rep.  1450. 

7.  Right  to  Recover  Money  Paid  under  Mistake 
of  Fact  —  England.  —  Continental  Caoutchouc, 
etc.,  Co.  v.  Kleinwcrt,  51  W.  R.  541,  8  Com. 
Cas.  (Eng.)  277. 

Alabama.  —  Hunt  v.  Matthews,  132  Ala.  286. 

Georgia.  —  Sheppard  v.  Lang,  122  Ga.  607; 
McRae  Oil,  etc.,  Co.  v.  Stone,  119  Ga.  516. 

Illinois.  —  Heath,  etc..  Mfg.  Co.  v.  National 
Linseed  Oil  Co.,  99  111.  App.  90.  affirmed  197 
111.  637. 

Indiana.  —  Harbaugh  v.  Tanner,  163  Ind. 
574- 

Iowa.  —  Govern  v.  Russ,  125  Iowa  188  ;  John- 
son v.  Saum,  123  Iowa  145. 

Kentucky.  —  Brands  v.  Louisville,  111  Ky. 
56;  Nave  v.  Price,  108  Kv.  105;  Edwards  v. 
Fuson,  66  S.  W.  Rep.  715,  23  Ky.  L.  Rep.  21 11. 

Massachusetts. —  Minneapolis  First  Nat. 
Bank  v.  City  Nat.  Bank,  182  Mass.  130,  94  Am. 
St.  Rep.  637. 

Michigan.  —  Truax  V.  Bliss,  (Mich.  1905)  102 
N.  W.  Rep.  635. 

Minnesota.  —  Wheeler  v.  Hennepin  County, 
87  Minn.  243. 

Missouri.  —  American  Brewing  Co.  v.  St. 
Louis,  187  Mo.  367.  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  IT03;  Williams  v. 
Carroll  County,  167  Mo.  9. 

New  York.  —  Mulligan  v.  Harlam,  (Supm. 
Ct.  App.  T.)  46  Misc.  (N.  Y.)  571  ;  Martin  v. 
Home  Bank,  160  N.  Y.  190;  Continental  Nat. 
Bank  v.  Tradesmen's  Nat.  Bank,  59  N.  Y.  App. 
Div.  103,  affirmed  173  N.  Y.  272. 

Pennsylvania.  —  Girard  Trust  Co.  v.  Harring- 
ton, 23  Pa.  Super.  Ct.  615. 

Vermont.  — ■  Turner  Falls  Lumber  Co.  v. 
Burns.  71  Vt.  354. 

Wisconsin.  —  Butt  v.  Smith,  121  Wis.  566, 
105  Am.  St.  Rep.  1039. 

Illustrations  of  Rule  —  Mistake  in  Comput- 
ing Interest.  —  Montgomery  County  v.  Fry,  127 
N.  Car.  258. 

Overpayments.  —  Behring  v.  Somerville,  63 
N.  J.  L.  568,  to  the  same  effect  as  Stempel  v. 
Thomas,  89  111.  147,  cited  in  the  original  note. 

110ft.    1.   Nave  v.  Price.  108  Ky.  105. 

2.  Plaintiff  Must  Believe  Money  Is  Due.  — 
American  Brewing  Co,  v.  St.  Louis,  187  Mo, 
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note  7. 


(4)  Necessity  of  SJtozviug  Failure  of  Consideration.  —  See  note  5 

(5)  Necessity  of  Payment  in  Money  or  Its  Equivalent.  —  See 


(6)  Retention  of  Money  Must  Be  Inequitable.  —  See  note  8. 
I  1 OO.    (7)  Necessity  of  Restoring  Payee  to  Original  Status.  —  See  note  1 . 
1  107.    (9)  Effect  of  Plaintiff's  Negligence  on  Right  of  Recovery  —  In 

Ascertaining  Facts.  —  See  notes  2,  3. 

In  Asserting  Claim.  —  See  note  5. 

7.  Money  Procured  to  Be  Paid  by  Fraud.  —  See  note  6. 
1 108.    8.  Money  Paid  on  Consideration  Which  Fails.  —  See  notes  I,  2,  3. 

9.  Money  Which  One  Is  Compelled  to  Pay  Through  Default  of  Another 

—  a.  Statement  of  Rule.  —  See  note  4. 

1  100.     b.  APPLICATIONS  OF  RULE  —  Rights  of  Surety  Who  Has  Paid  Principal's 

Obligation  —  As  Against  Principal.  —  See  note  6. 
lllO.     As  Against  Cosureties.  —  See  note  I. 


367,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1 1 05. 

1 105.  5.  Plaintiff  Must  Show  Failure  of  Con- 
sideration. —  Dickey  County  v.  Hicks,  (N.  Dak. 
1905)  103  N.  W.  Rep.  423. 

7.  Payment  in  Money  or  Its  Equivalent  Neces- 
sary.—  Nave  v.  Price,  108  Ky.  105. 

8.  Retention  by  Payee  Must  Be  Against  Con- 
science. —  Rome  Grocery  Co.  v.  Greenwich  Ins. 
Co.,  110  Ga.  618;  Dickey  County  v.  Hicks,  (N. 
Dak.  1905)  103  N.  W.  Rep.  423. 

1100.  1.  Parties  Must  Re  Placed  in  Statu 
Quo.  —  Behring  v.  Somerville,  63  N.  J.  L. 
568 ;  Fegan  v.  Great  Northern  R.  Co.,  9  N.  Dak. 
30.  Compare  Mulligan  v.  Harlam,  (Supm.  Ct. 
App.  T.)  46  Misc.  (N.  Y.)  571. 

1107.  2.  Where  Original  Status  of  Other 
Party  Cannot  Be  Restored.  — ■  Continental  Nat. 
Bank  v.  Tradesmen's  Nat.  Bank,  59  N.  Y.  App. 
Div.  103,  affirmed  173  N.  Y.  272;  Fegan  v. 
Great  Northern  R.  Co.,  9  N.  Dak.  30. 

3.  Continental  Nat.  Bank  V.  Tradesmen's 
Nat.  Bank,  59  N.  Y.  App.  Div.  103,  affirmed 
173  N.  Y.  272;  Fegan  v.  Great  Northern  R.  Co., 
9  N.  Dak.  30. 

6.  Laches  in  Asserting  Claim.  — ■  Fegan  v.  Great 
Northern  R.  Co.,  9  N.  Dak.  30. 

6.  Money  Procured  to  Be  Paid  by  Fraud  — 
Alabama.  —  Tuscaloosa  County  v.  Foster,  132 
Ala.  392. 

Indiana.  —  American  Mut.  L.  Ins.  Co.  v. 
Bertram,  163  Ind.  51;  Harbaugh  v.  Tanner, 
163  Ind.  574. 

Missouri.  —  Rhodes  V.  Dickerson,  95  Mo. 
App.  395- 

New  Jersey.  —  Hanrahan  v.  National  Bldg., 
etc.,  Assoc.,  66  N.  J.  L.  80 ;  Hanrahan  v.  Na- 
tional Bldg.,  L.,  etc.,  Assoc.,  67  N.  J.  L.  526; 
Eggers  v.  Anderson,  63  N.  J.  Fq.  264. 

New  York.  —  Sarasohn  v.  Miles,  52  N.  Y. 
App.  Div.  628,  affirmed  169  N.  Y.  573. 

Pennsylvania.  —  Humbird  v.  Davis,  210  Pa. 
St.  311. 

Texas.  —  Lamed  First  State  Bank  v.  Mc- 
Gaughey,  (Tex.  Civ.  App.  1905)  86  S.  W. 
Rep.  55. 

Vermont.  —  Johnson  v.  Cate,  77  Vt.  218. 

110*.  1.  Where  Consideration  Fails — Ala- 
bama.—  Merrill  v.  Brantley,  133  Ala.  537. 

California.  —  Richter  v.  Union  Land,  etc., 
Co.,  129  Cal.  367. 

Illinois.  —  Booker  v.  Wolf,  195  111.  365. 


Indiana.  —  Harbaugh  v.  Tanner,  163  Ind.  574. 

Kentucky.  —  Edwards  v.  Fuson,  66  S.  W. 
Rep.  715,  23  Ky.  L.  Rep.  am. 

Nebraska.  —  Warder,  etc.,  Co.  v.  Myers, 
(Neb.  1903)  96  N.  W.  Rep.  992. 

2.  Klein  v.  Pederson,  65  Neb.  452. 

3.  Klein  v.  Pederson,  65  Neb.  452. 

4.  Payment  of  Money  Which  Another  Should 
Have  Paid  —  California.  —  Treat  v.  Craig,  135 
Cal.  91. 

Iowa.  —  Iowa  Mercantile  Co.  v.  Blair,  123 
Iowa  290. 

Kansas.  —  Hinshaw  v.  Austin,  64  Kan.  460. 

Kentucky.  —  Stanford  v.  Lincoln  County, 
(Ky.  1901)  61  S.  W.  Rep.  463;  Graziani  v. 
Hall,  67  S.  W.  Rep.  9,  23  Ky.  L.  Rep.  2351. 

New  York.  —  Kimball  v.  Williams,  51  N.  Y. 
App.  Div.  616. 

Pennsylvania.  —  Rawle  v.  Renshaw,  15  Pa. 
Super.  Ct.  488 ;  Landreth  v.  McCaffrey,  9  Pa. 
Dist.  343,  reversed  17  Pa.  Super.  Ct.  272,  276. 

Texas.  —  A.  B.  Frank  Co.  v.  Waldrup,  (Tex. 
Civ.  App.  1902)  71  S.  W.  Rep.  298. 

1109.  6.  Rights  of  Surety  as  Against  Princi- 
pal. —  City  Trust,  etc.,  Co.  v.  American  Brew- 
ing Co.,  70  N.  Y.  App.  Div.  511,  affirmed  174 
N.  Y.  486. 

1110.  1.  Right  to  Contribution  from  Cosure- 
ties —  Alabama.  —  Washington  v.  Norwood, 
128  Ala.  383. 

California.  —  Williams  v.  Riehl,  127  Cal.  365, 
78  Am.  St.  Rep.  60. 

Massachusetts.  —  Weeks  v.  Parsons,  176 
Mass.  570. 

Missouri.  —  Dysart  v.  Crow,  170  Mo.  275. 
New  Hampshire.  —  Weston  v.  Elliott,  72  N. 
H.  433- 

Neiv  Jersey.  —  Bishop  v.  Smith,  (N.  J.  1904) 
57  Atl.  Rep.  874. 

Oregon.  —  Ladd  v.  Chamber  of  Commerce, 
37  Oregon  49.  See  also  Rose  v.  Wollenberg, 
36  Oregon  154. 

Pennsylvania.  —  Morrison  v.  Warner,  197 
Pa.  St.  59  ;  Reber's  Estate,  15  Pa.  Super.  Ct.  122. 

Virginia.  —  Tate  v.  Commercial  Bldg.  Assoc., 
97  Va.  74,  75  Am.  St.  Rep.  770. 

Wisconsin.  —  Boutin  v.  Etsell.  110  Wis.  276. 

Against  Cosurety's  Estate.  —  This  right  to  con- 
tribution exists  against  the  estate  of  a  co-surety. 
Egbert  v.  Hanson,  (Supm.  Ct.  Tr.  T.)  34  Misc. 
(N.  Y.)  596. 

The  Statute  of  Frauds  does  not  apply,  because 
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1110.  Bights  of  One  Who  Fays  Money  to  Prevent  Seizure  or  Sale  of  His  Property  for 
Another's  Debt.  —  See  note  2. 

Contribution  as  Between  Tortfeasors.  —  See  notes  4,  5- 

10.  Money  Paid  on  Illegal  Contract.  —  See  notes  6,  7. 

11.  Money  Paid  on  Contract  Subsequently  Rescinded.  —  See  note  8. 

12.  Promise  Implied  from  Acknowledgment  of  Indebtedness.  —  See 


note  9. 
1111. 
1113. 


V.  Goods  Sold  and  Deliveeed.  —  See  notes  i,  2. 
VII.  Waiving  Tort  and  Suing  in  Assumpsit — 1.  In  What  Cases 

Tort  May  Be  Waived  —  Doctrine  Not  Applicable  to  Naked  Trespass.  —  See  note  2. 

2.  Election  of  Remedies  and  Its  Consequences  —  Where  Tort  Is  Committed 
by  One  Person.  —  See  notes  3,  4. 

1113.  3.  Actions  Based  on  Conversion  of  Property  —  a.  Where  Property 
Converted  Is  Sold  —  (i)  General  Considerations  Applicable  to  Waiver  of 
Tort.  —  See  note  7. 

1116.  b.  Where  Property  Converted  Is  Used  or  Consumed  by 
Tortfeasor.  —  See  note  3. 

1117.  6.  Actions  Based  on  Wrongful  Use  of  Real  Property  —  a.  State- 
ment of  Rule.  —  See  note  3. 


the  obligations  of  the  sureties  are  inter  sese. 
Weeks  v.  Parsons,  176  Mass.  570. 

1110.  2.  Treat  v.  Craig,  135  Cal.  91. 

4.  Pawnee  City  First  Nat.  Bank  v.  Avery 
Planter  Co.,  (Neb.  1903)  95  N.  W  Rep.  622. 

5.  Rule  Not  Applicable  Where  Tort  Not  Wilful. 
—  Pawnee  City  First  Nat.  Bank  v.  Avery 
Planter  Co.,  (Neb.  1903)  95  N.  W.  Rep.  622. 

6.  Contracts  Mala  Prohibita. —  Paducah  Bank- 
ing Co.  v.  Ragsdale,  (Ky.  1902)  69  S.  W.  Rep. 
796.  See  also  Wright  v.  Stewart,  130  Fed. 
Rep.  905. 

In  Ullman  v.  St.  Louis  Fair  Assoc.,  167  Mo. 
273,  it  was  held  that  as  long  as  the  contract 
was  executory  the  money  might  be  recovered 
back,  because  thereby  a  violation  of  the  law 
was  prevented. 

Where  the  Contract  Is  Executed  no  recovery 
can  be  had.  Barrett  v.  Smith,  (Supm.  Ct.  App. 
T.)  37  Misc.  (N.  Y.)  825. 

7.  Contract  Malum  in  Se.  —  McKibbin  v.  Mc- 
Cone,  16  Quebec  Super.  Ct.  126. 

8.  Money  Paid  on  Rescinded  Contract.  —  Seibel 
v.  Purchase,  134  Fed.  Rep.  484;  Murphy  v. 
Dalton,  (Mich.  1905)  102  N.  W.  Rep.  277; 
Day  v.  Farley,  100  Mo.  App.  633;  Durham  v. 
Wick,  210  Pa.  St.  128,  105  Am.  St.  Rep.  789; 
Arbogast  v.  Mylius,  55  W.  Va.  101  ;  Summers 
v.  Mutual  L.  Ins.  Co.,  12  Wyo.  369,  107  Am.  St. 
Rep.  952. 

Advance  Payment  on  Real  Estate.  —  In  case 
of  an  advance  payment  on  real  estate,  before 
the  purchaser  can  sue  for  the  recovery  thereof, 
he  must  tender  the  full  purchase  price  of  the 
property  and  demand  a  performance  of  the  con- 
tract by  his  vendor.  Goldman  v.  Willis,  64  N. 
Y.  App.  Div.  508. 

9.  Acknowledgment  of  Indebtedness  —  Implied 
Promise  —  Columbia  River  Packing  Co.  v. 
Tallant,  133  Fed.  Rep.  990;  Ivy  Coal,  etc.,  Co. 
v.  Long,  139  Ala.  535  ;  National  Cycle  Mfg.  Co. 
v.  San  Diego  Cycle  Co.,  135  Cal.  335;  American 
Brewing  Co.  v.  Berner-Mayer  Co.,  83  111.  App. 
446;  Harrison  v.  Henderson,  67  Kan.  202; 
Columbia  Brewing  Co.  v.  Berney,  90  Mo.  App. 
96;  Crawford  v.  Hutchinson.  38  Oregon  578. 

1111.  1.  Goods  Sold  and  Delivered,  —  Ved- 


der  v.  Leamon,  70  N.  Y.  App.  Div.  252,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1 1 1 1. 

For  the  distinction  between  the  actions  of 
money  had  and  received  and  goods  sold,  see 
Nelson  v.  Montgomery  First  Nat.  Bank,  139 
Ala.  578,  101  Am.  St.  Rep.  52. 

2.  Vedder  v.  Leamon,  70  N.  Y.  App.  Div. 
252,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  mi. 

Goods  Procured  Through  Fraud.  —  Where  goods 
have  been  sold,  and  the  sale  was  induced  by 
the  fraud  of  the  purchaser,  the  seller  may  dis- 
regard the  contract  and  sue  in  assumpsit  for 
their  reasonable  value.  Crown  Cycle  Co.  v. 
Brown,  39  Oregon  285. 

1112.  2.  Naked  Trespass.  —  See  Ward  v. 
Hood,  124  Ala.  570,  82  Am.  St.  Rep.  205. 

3.  Election  of  Remedies  —  Suit  in  Assumpsit 
Bars  Suit  in  Tort. —  Price  v.  Parker,  (Supm.  Ct. 
Spec.  T.)  44  Misc.  (N.  Y.)  582. 

4.  Suit  in  Tort  Bars  Suit  in  Assumpsit.  —  Ber- 
mel  v.  Harmischfeger,  97  N.  Y.  App.  Div.  402. 

1113.  7.  Present  Rule  —  Waiver  of  Tort  and 
Suit  in  Assumpsit  —  Alabama.  —  Ward  v.  Hood, 
124  Ala.  570,  82  Am.  St.  Rep.  205;  Hunt  v. 
Matthews,  132  Ala.  286. 

Georgia.  —  Farmer's,  etc..  Bank  v.  Bennett, 
120  Ga.  1012;  Southern  R.  Co.  v.  Born  Steel 
Range  Co.,  120  Ga.  658. 

Illinois.  —  Gentle  v.  Stephens,  87  111.  App.  190. 

Kentucky.  —  Merriweather  v.  Bell,  58  S.  W. 
Rep.  987,  22  Ky.  L.  Rep.  844. 

Massachusetts.  —  Graham  v.  Stanton,  177 
Mass.  321. 

Michigan.  —  Grinnell  v.  Anderson,  122  Mich. 
533:  St.  John  v.  Antrim  Iron  Co.,  122  Mich. 
68  ;  McCormick  Harvesting  Mach.  Co.  v.  Waldo, 
128  Mich.  135  ;  Castner  v.  Darby,  128  Mich.  241. 

New  York.  —  Silver  7'.  Krellman,  89  N.  Y. 
App.  Div.  363. 

Washington.  —  Livingston  v.  Lovgren,  27 
Wash.  109,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  11 13-1 116. 

1116.  3.  View  that  A-nmpsit  Will  Not  Lie. 
—  Hagar  v.  Norton.  188  M-?s.  47. 

HIT.    3.  Necessity  or  F.'>*inn  of  Landlord 


527 


1118  11*2-1   IMPLIED  CONTRACTS -IMPLIED  TRUSTS.  Vol.  XV. 


1 1 18.    b.  Applications  of  Rule.  —  See  notes  i,  3,  4,  7. 


and  Tenant  —  United  States.  —  Adsit  z:  Kauf- 
man. tC  C.  A.)  121  Fed.  Rep.  355. 

California.  —  Belger  v.  Sanchez,  137  Cal. 
614. 

Georgia.  —  Lenney  v.  Finley,  118  Ga.  718; 
Atlanta,  etc.,  R.  Co.  v.  McHan,  in  Ga.  822. 

Illinois.  —  Hill  v.  Coal  Valley  Min.  Co.,  103 
111.  App.  41  ;  Fender  v.  Rogers,  97  111.  App. 

280. 

Indiana.  —  Cambridge  Lodge  v.  Routh,  163 
Ind.  1. 

Nebraska.  —  Janouch  v.  Pence,  (Neb.  1903) 
93  N.  W.  Rep.  217. 

New  York.  —  Isaacs  v.  Minkofsky,  (Supm. 
Ct.  App.  T.)  29  Misc.  (N.  Y.)  347;  Ryder  v. 
New  York,  (Supm.  Ct.  Tr.  T.)  64  N.  Y.  Supp. 
969  ;  Biglow  v.  Biglow,  75  N.  Y.  App.  Div.  98  ; 
I  1 1  linger  v.  Degnon-McLean  Contracting  Co., 
(Supm.  Ct.  App.  T.)  42  Misc.  (N.  Y.)  215; 
Becker  v.  Davis,  (Supm.  Ct.  App.  T.)  87  N. 
Y.  Supp.  422. 

Sou tli  Dakota.  —  Parkinson  v.  Shew,  12  S. 
Dak.  171. 

Holding  Over.  —  Where  a  tenant  for  a  year 
holds  over  the  term,  the  landlord  may  treat  him 
as  a  tenant  for  another  year  or  as  a  trespasser, 
'  but  a  recovery  as  for  use  and  occupation  can- 
not be  supported.  Beeston  v.  Yale,  75  N.  Y. 
App.  Div.  388. 

Rule  in  Kentucky.  —  "  The  rule  is  that  as- 
sumpsit lies  for  the  use  and  occupation  of  land 
although  there  is  no  express  contract  of  rent- 


ing or  agreement  to  pay  for  the  use  of  the 
land.    *    *    *    But  in  order  to  recover  for  the 

use  and  occupation  of  the  land  in  assumpsit 
where  the  relation  of  landlord  and  tenant  is  not 
shown  to  exist,  the  plaintiff  must  make  out  his 
title  just  as  he  would  in  ejectment."  Illinois 
Cent.  R.  Co.  v.  Ross,  (Ky.  1904)  83  S.  W.  Rep. 
63S. 

Excavations  Beneath  Street  Used  for  Private 
Purposes.  —  A  city  cannot  maintain  an  action 
for  use  and  occupation  for  the  many  excava- 
tions beneath  the  surface  of  the  streets,  occu- 
pied with  the  knowledge  and  assent  of  the  city 
for  private  purposes.  Chicago  v.  Norton  Mill- 
ing Co.,  97  111.  App.  651,  affirmed  196  111.  580. 

1.  Trespassers. — Adsit  v.  Kaufman, 
(C.  C.  A.)  121  Fed.  Rep.  355;  Phcenix  Ins.  Co. 
v.  Hoyt,  (Neb.  1902)  91  N.  W.  Rep.  186; 
Janouch  v.  Pence,  (Neb.  1903)  93  N.  W.  Rep. 
217. 

3.  Adsit  v.  Kaufman,  (C.  C.  A.)  121  Fed. 
Rep.  355  ;  Hill  v.  Coal  Valley  Min.  Co.,  103  111. 
App.  41;  Fender  v.  Rogers,  97  111.  App.  280; 
Phcenix  Ins.  Co.  v.  Hoyt,  (Neb.  1902)  91  N. 
W.  Rep.  186;  Biglow  v.  Biglow,  75  N.  Y.  App. 
Div.  98. 

4.  Hill  v.  Coal  Valley  Min.  Co.,  103  111.  App. 
41  ;  Phcenix  Ins.  Co.  v.  Hoyt,  (Neb.  1902)  91 
N.  W.  Rep.  186. 

7.  When  Contract  Rescinded. —  Belger  v.  San- 
chez, 137  Cal.  614. 
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note  3. 


By  B.  B.  Clark. 

I.  Scope  of  Title  and  Definitions.  —  See  note  i. 

Resulting  and   Constructive   TraBts   Distinguished  —  Resulting  Traits.  —  See 


Constructive  Trusts. —  See  note  4. 
Two  Classes  Distinct.  —  See  note  5- 

II.  Resulting  Trusts  —  1.  Resulting  Trustt  Arising  Out  of  Volun- 
tary Conveyances  —  a.  In  General.  —  See  note  8. 


112?.    1.  Classification  of  Implied  Trusts. — 

Sanders  v.  Steele,  124  Ala.  4:5  ;  Green  v.  Green, 
56  S.  Car.  193  ;  Kaphan  v.  Toney,  (Tenn.  Ch. 
1809)  58  S.  W.  Rep.  909. 

When  Resulting  Trust  Does  Not  Arise.  —  Where 
land  is  conveyed  in  consideration  of  future  sup- 
port of  the  grantor  by  the  grantee,  with  a 
reservation  in  the  deed  of  a  life  estate  to  the 
grantor,  a  resulting  trust  of  the  life  estate  in 
favor  of  the  grantee  does  not  arise  from  a 
p^rol  agreement  that  the  reservation  shall 
operate  merely  as  security  for  the  grantee's 
agreement  to  furnish  support.  Hall  v.  Small, 
t78  Mo.  629,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  it 23. 

1124.  3.  Resulting-  Trusts.  —  Pickler  v. 
Pickler,  180  111.  168:  Dorman  v.  Dorman,  787 
111.  154.  79  Am.  St.  Rep.  210;  Monson  v.  Hutch- 
in,  194  HI-  43i;  Potter  V.  Clapp,  203  111,  592, 


96  Am.  St.  Rep.  322 ;  Williams  v.  Williams, 
108  Iowa  91  ;  Avery  v.  Stewart,  136  N.  Car. 
426 ;  Caldwell  v.  Bryan,  20  Tex.  Civ.  App. 
1 68. 

A  resulting  trust  cannot  rest  on  an  express 
agreement.    Byers  1).  McEniry,  117.  Iowa  499. 

4.  Constructive  Trusts.  —  Pope  v.  Dapray,  176 
111.  478;  Cline  v.  Cline,  204  111.  130;  Shupe  v. 
Bartlett,  106  Iowa  654 ;  Williams  z>.  Williams, 
ro8  Iowa  91  :  Stubbins  v.  Briggs,  (Ky.  1902) 
68  N.  W.  Rep.  392 ;  Pollard  v.  McKenney, 
(Neb.  1903)  96  N.  W.  Rep.  679;  Aller  v.  Crou- 
ter,  64  N.  J.  Eq.  381  ;  Avery  v.  Stewart.  136 
N.  Car.  426 ;  Parrish  v.  Parrish,  33  Oregon 
486. 

5.  Pollard  v.  McKenney,  (Neb.  1903)  96  N. 
W.  Rep.  679. 

8.  No  Presumption  of  Resulting  Trust.  —  Dona- 
hoe  v.  Chicago  Cricket  Club,  177  111.  351. 
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1125. 

note  5. 
1126. 


b.  Deed  Reciting  Consideration.  —  See  note  2. 

c  Habendum  Clause  Declaring  Use  to  Grantee. 


See 


d.  Deed  Containing  Covenants  of  Warranty.  —  See  note  1. 
/.  Consideration  Natural  Love  and  Affection  —  (1)  In 
General.  — See  notes  3,  4,  5. 

Rebutting  Preemption.  —  See  note  6. 

(2)  Conveyance  to  Husband  or  Wife  of  Child  of  Grantor  as  Ad- 
vancement. —  See  note  7. 

1127.  h.  Conveyances  for  Specific  Purposes  —  (i)  In  General. — 
See  note  2. 

2.  Resulting  Trusts  Arising  Out  of  Conveyances  and  Devises  upon 

Trusts  —  a.  Conveyances  Inter  Vivos —  (i)  In  General.  —  See  note  5. 

1128.  See  note  1. 

1 130.  b.  Legacies  and  Devises  in  Trust  —  (2)  Devise  or  Bequest  in 
Trust  Without  Disposition  of  Entire  Beneficial  Interest.  —  See  note  5. 

1132.    3.  Resulting  Trusts  Arising  Out  of  Payment  of  Purchase  Money  — 

a.  In  General.  —  See  note  6. 


1125.  2.  Deed  Reciting  Valuable  Considera- 
tion. —  Davis  v.  Jernigan,  71  Ark.  494;  Ver- 
zier  v.  Convard,  75  Conn.  1  ;  McCartney  v. 
Fletcher,  11  App.  Cas.  (D.  C.)  1;  McClenahan 
v.  Stevenson,  118  Iowa  106;  Gregory  v. 
Bowlsby,  115  Iowa  327;  Luckhart  v.  Luckhart, 
120  Iowa  248;  Willis  v.  Robertson,  121  Iowa 
380;  Ostenson  v.  Severson,  126  Iowa  197; 
Schwingle  v.  Anthes,  (Neb.  1904)  98  N.  W. 
Rep.  676;  Aller  v.  Crouter,  64  N.  j.  Eq.  381. 

5.  Habendum  Clause  Declaring  Use  to  Grantee. 
—  McCartney  v.  Fletcher,  11  App.  Cas.  (D.  C.) 
1  ;  Coffey  v.  Sullivan,  63  N.  J.  Eq.  296. 

1I2W.  1.  Deed  Containing  Covenant  of  War- 
ranty. —  Verzier  v.  Convard,  75  Conn.  1  ; 
Goodrich  v.  French,  8  Ohio  Dec.  351,  7  Ohio 
N.  P.  225. 

3.  Consideration  Natural  Love  and  Affection.  — 

Goodrich  v.  French,  8  Ohio  Dec.  351,  7  Ohio 
N.  P.  225. 

4.  Conveyance  by  Parent  to  Child.  —  Luckhart 
v.  Luckhart,  120  Iowa  248;  Kreps  v.  Kreps,  91 
Md.  692. 

5.  Conveyance  by  Husband  to  Wife.  —  McCart- 
ney v.  Fletcher,  11  App.  Cas.  (D.  C.)  1  ;  Veeder 
v.  McKinley-Lanning  L.  &  T.  Co.,  61  Neb.  892; 
Doane  v.  Dunham,  64  Neb.  135. 

6.  See  Fretz  v.  Roth,  (N.  J.  1905)  59  Atl. 
Rep.  676. 

7.  Conveyance  to  Husband  or  Wife  of  Child  of 
Grantor.  —  De  Galindo  v.  De  Galindo,  127 
Cal.  77. 

1127.  2.  Avery  v.  Stewart,  136  N.  Car. 
426 ;  McGuigan  v.  Boll,  1 1  York  Leg.  Rec. 
(Pa.)  30;  Goodwin  v.  McMinn,  193  Pa.  St. 
646.  74  Am.  St.  Rep.  703. 

Reservation  in  Deed  Inoperative  at  Law.  — 
Where  the  grantor  in  a  deed  expressly  re- 
served the  right  to  damages  caused  by  the 
construction  of  an  elevated  railway  on  the 
street  upon  which  the  property  abutted,  it  was 
held  that  though  such  reservation  was  inef- 
fectual to  enable  the  grantor  to  sue  for  such 
damages,  a  court  of  equity  would  work  out  jus- 
tice between  the  parties  by  holding  the  grantee 
and  his  assigns  with  notice  to  be  trustees  for 
the  grantor  to  the  extent  of  the  damages  re- 
aovered.  Western  Union  Tel.  Co.  v.  Manhat- 
3  Supp.  E.  of  L. — 34 


tan  R.  Co.,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N. 
Y.)  101,  affirmed  49  N.  Y.  App.  Div.  345. 

5.  Conveyance  in  Trust  —  Resulting  Trust  to 
Grantor  in  Surplus. —  In  re  West,  (1900)  1  Ch. 
84;  In  re  Abbott  Fund,  (1900)  2  Ch.  326;  Mc- 
Cartney v.  Fletcher,  11  App.  Cas.  (D.  C. )  1; 
Aller  v.  Crouter,  64  N.  J.  Eq.  381  ;  Avery  v. 
Stewart,  136  N.  Car.  426;  Bacon's  Estate,  202 
Pa.  St.  535;  Green  v.  Green,  56  S.  Car.  193. 

In  In  re  Abbott  Fund,  (1900)  2  Ch.  326, 
where  a  fund  was  raised  by  subscription  for 
the  maintenance  and  support  of  two  persons, 
and  at  the  death  of  the  survivor  of  them  a 
portion  of  the  fund  remained  unapplied,  it  was 
held  that  there  was  a  resulting  trust  of  the 
balance  of  the  fund  for  the  subscribers  thereto. 

112S.  1.  Conveyance  by  Grantor  on  Con- 
sideration Paid  by  Third  Persons.  —  In  re  Davis, 
112  Fed.  Rep.  129. 

1 1 30.  5.  Surplus  Undisposed  Of.  —  In  re 
West,  (1900)  1  Ch.  84,  48  W.  R.  138. 

1132.  6.  Resulting  Trusts  Arising  Out  of 
Payment  of  Consideration  —  United  States.  —  In 
re  Davis,  112  Fed.  Rep.  129;  In  re  Peabody, 
ti8  Fed.  Rep.  266,  55  C.  C.  A  360;  In  re 
Spencer,  12S  Fed.  Rep.  654. 

Alabama.  —  Tillman  v.  Murrell,  120  Ala. 
239;  Sanders  v.  Steele,  124  Ala.  415;  Haney 
v.  Legg,  129  Ala.  619,  87  Am.  St.  Rep.  81; 
Long  v.  Mechem.  (Ala.  1905)  38  So.  Rep.  262. 

California.  —  Plass  v.  Plass,  1 22  Cal.  3 ; 
Polk  v.  Boggs,  122  Cal.  114;  Brooks  v.  Union 
Trust,  etc.,  Co.,  146  Cal.  134. 

Colorado.  —  Rowe  v.  Johnson,  33  Colo.  469. 

District  of  Columbia.  —  McCartney  v. 
Fletcher,  11  App.  Cas.  (D.  C.)  1. 

Idaho.  —  Branstetter  v.  Mann,  6  Idaho  580. 

Illinois.  —  Brennaman  v.  Schell,  212  111.  362, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1 132;  Dorman  v.  Dorman,  187  III.  154, 
79  Am.  St.  Rep.  210;  Marie  M.  E.  Church  v. 
Trinity  M.  E.  Church,  205  111.  601  ;  Madison  v. 
Madison,  206  111.  534 ;  Frankenstein  v.  North, 
79  HI-  App.  669;  Holmes  v.  Clifford,  95  III. 
App.  245  ;  Deuter  v.  Deuter,  214  111.  308. 

Iowa.  —  Malley  v.  Malley,  121  Iowa  237; 
Paulus  v.  Reed,  121  Iowa  224. 

Kansas.  —  Zellmer  v.  Koch,  9  Kan.  App.  486. 
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1 135.    Sec  note  I. 

Resulting  Trust  as  to  Fart  of  or  Part  Interest  in  Land. 

Statutory  Provisions.  —  See  note  5- 

b.  Rebutting  Presumption  of  Resulting 


1130. 

notes  J,  3- 
1 137. 
1  13>. 


See  notes  3,  4. 
Trust.  —  See 


Proof  of  Intention.  —  See  note  I. 

/.  Conveyance  to  Another  Jointly  with  Person  Paying 
Consideration.  —  See  note  2. 

Title  Taken  in  Name  of  Third  Person  Without  Con- 
sent of  Person  Paying  Purchase  Money  — (1)  In  General.  —  See  note  4. 

1140.  i.  Character  of  Property  in  Which  Trust  Is  Enforce- 
able —  (2)  Mortgages.  —  See  note  2. 

(3)  Personal  Property. —  See  note  5. 
Personalty  of  a  Perishable  Nature.  —  See  note  8. 


Kentucky.  —  Sweet  v.  Stevens,  (Ky.  1901) 
63  S.  \V.  Rep.  41. 

Maine.  —  Herlihy  v.  Cofiey,  99  Me.  469. 

Maryland.  —  Baltimore  High  Grade  Brick  Co. 
V.  Amos,  95  Md.  571  ;  Kreps  v.  Kreps,  91  Md. 
692;  Johnson  v.  Johnson,  96  Md.  144. 

Massachusetts.  —  Cooley  v.  Cooley,  172  Mass. 
476;  Skehill  v.  Abbott,  184  Mass.  145;  Lufkin 
v.  Jakeman,  188  Mass.  528. 

Missouri.  —  McMurray  v.  McMurray,  180 
Mo.  526,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1132;  Small  v.  Hatch,  151  Mo. 
300  ;  Butler  v.  Carpenter,  163  Mo.  597 ;  Wiano- 
Land,  etc.,  Co.  v.  Webster,  75  Mo.  App.  457 
Heil  v.  Heil,  184  Mo.  665;  Stevenson  v.  Smith, 
189  Mo.  447. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Omaha 
First  Nat.  Bank,  58  Neb.  548 ;  Concordia  L.  & 
T.  Co.  v.  Parrotte,  62  Neb,  629;  Bailey  v. 
Dobbins,  67  Neb.  548. 

New  Hampshire.  —  Lahey  v.  Broderick,  72 
N.  H.  180. 

New  Jersey.  —  Schellinger  v.  Selover,  (N.  J. 
1900)  46  All.  Rep.  1058;  Aller  v.  Crouter,  64 
N.  J.  Eq.  381. 

North  Carolina.  —  Avery  v.  Stewart,  136  N. 
Car.  426. 

Oregon.  —  Oregon  Lumber  Co.  v.  Jones,  36 
Oregon  80;  Hayes  v.  Horton,  (Oregon  1905) 
81  Pac.  Rep.  386. 

Pennsylvania.  —  Galbraith  v.  Galbraith,  190 
Pa.  St.  225  ;  Howe  v.  Bates,  21  Pa.  Co.  Ct.  570. 

Rhode  Island.  —  Reynolds  v.  Blaisdell,  23  R. 

r.  16. 

South  Carolina.  —  Elrod  v.  Cochran,  59  S. 
Car.  467,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1132;  Manning  v.  Screven,  56  S. 
Car.  78  ;  Green  v.  Green,  56  S.  Car.  193  ;  Linnel 
v.  Hudson,  59  S.  Car.  283. 

South  Dakota.  —  Hickson  v.  Culbert,  (S.  Dak. 
1905)  102  N.  W.  Rep.  774. 

Tennessee.  —  McClung  v.  Colwell,  107  Tenn. 
592,  89  Am.  St.  Rep.  961  ;  Arnold  v.  Harris, 
(Tenn.  Ch.  1898)  52  S.  W.  Rep.  715. 

Texas.  —  Caldwell  v.  Bryan,  20  Tex.  Civ. 
App.  168;  Houser  v.  Jordan,  26  Tex.  Civ.  App. 
308. 

Vermont.  —  Corey  v.  Morrill,  71  Vt.  5T. 

Virginia.  —  Miller  v.  Miller,  99  Va.  12.5,  3 
Va.  Sup.  Ct.  34;  Jesser  v.  Armentrout,  100  Va. 
666;  Flanary  v.  Kane,  ioa  Va.  547;  Tiumbo 
v.  Fulk,  103  Va.  73. 

Washington.  —  Funk  v.  Hensler,3i  Wash.  528. 


West  Virginia.  —  Despard  v.  Despard,  53  W. 
Va.  443. 

Payment  by  a  Minor  will  raise  a  resulting  trust 
in  his  favor.  Ciowley  v.  Crowley,  72  N.  H. 
241. 

The  Rule  Applies  Where  a  Purchase  Is  Made  by 
a  Trustee  and  the  title  is  by  mistake  taken  in 
name  of  the  cestui  que  trust.  In  re  Spencer, 
128  Fed.  Rep.  654. 

1135.  1.  Independent  of  Agreement.  —  In  re 
Davis,  112  Fed.  Rep.  129. 

3.  Resulting  Trust  as  to  Part  of  the  Land.  — 
In  re  Davis,  112  Fed.  Rep.  129. 

4.  Resulting  Trust  as  to  Part  Interest  in  Land. 
—  In  re  Davis,  112  Fed.  Rep.  129. 

Resulting  Trust  as  to  Remainder  After  Life 
Interest.  — ■  Bailey  v.  Dobbins,  67  Neb.  548. 
See,  however,  Malley  v.  Malley,  121  Iowa  237. 

5.  Statutory  Provisions.  — ■  Faylor  v.  Faylor, 
136  Cal.  92;  Richards  v.  Fraser,  136  Cal.  460; 
Helvie  v.  Hoover,  11  Okla.  687. 

1136.  2.  Rebutting  Presumption  of  Trust. — 
In  re  Davis,  112  Fed.  Rep."  129;  Dorman  v. 
Dorman,  187  111.  154,  79  Am.  St.  Rep.  210; 
Manning  v.  Screven,  56  S.  Car.  78 ;  De  Hihns 
v.  Free,  70  S.  Car.  344. 

3.  Payment  of  Consideration  Raises  Presumption 
of  Trust.  —  Jones  v.  Beekman,  (N.  J.  1900)  47 
Atl.  Rep.  71  ;  Reynolds  v.  Blaisdell,  23  R.  I.  16; 
Goodrich  v.  Hicks,  19  Tex.  Civ.  App.  528. 

1137.  1.  Proof  of  Intention — Circumstances 
Surrounding  Transaction. —  Dorman  v.  Dorman, 
187  111.  154,  79  Am.  St.  Rep.  210. 

113§.  2.  Conveyance  to  Another  Jointly  with 
Person  Paying  Consideration.  —  Carey  v.  Griffin, 
(Suptn.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  469. 

4.  Title  Taken  Without  Consent  of  Person  Pay- 
ing Purchase  Money.  —  Booth  v.  Lenox,  45  Fla. 
191  ;  Ackley  v.  Croucher,  203  111.  530  ;  Madison 
v.  Madison,  206  111.  534;  Skehill  v.  Abbott.  184 
Mass.  145  ;  Carey  v.  Griffin,  (Supm.  Ct.  Spec. 
T.)  36  Misc.  (N.  Y.)  469;  Flanner  v.  Butler, 
131  N.  Car.  155;  Standard  Mercantile  Co.  v. 
Kllis,  48  W.  Va.  309;  Cresap  v.  Cresap.  54 
W.  Va.  581. 

1 1 40.  2.  Mortgage  Security  Taken  in  Name 
of  Third  Person.  — ■  Houser  v.  Jordan,  26  Tex. 
Civ.  App.  398. 

5.  Stock  Purchased  in  Name  of  Another.  —  Mc- 
Clung v.  Colwell,  107  Tenn.  592,  89  Am.  St. 
Rep.  961. 

8.  Perishable  Property.  —  See  Bozarth  v. 
Watts,  (Tenn.  Ch.  1900)  61  S.  W.  Rep.  108. 
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1140.  /.  Character  of  Sale  or  Conveyance  —  (i)  In  General.— 
See  note  12. 

1 141.  See  note  I. 

1 142.  k.  Necessity  for  Conveyance  of  Legal  Title.  —  See  note  i. 
/.  Character  of  Consideration  —  (i)  In   General.  —  See 


note  2. 


note  4. 
1144. 
1145. 


m.  Payment  of  Purchase  Money  —  (1)  In  General.  —  See 

See  note  I. 


(4)  Time  of  Payment  —  (a)  In  General. 
See  note  1. 

Obligation  of  Grantee  Given  for  Deferred  Payments.  —  See  note  3. 

(b)  Conveyance  on  Credit  of  Third  Person.  —  See  note  4. 

1 146.  (5)  Sufficiency  of  Payment  —  (a)  in  General.  —  See  note  4. 

1147.  (b)  Constructive  Payment  —  bb.  Payment  by  Third  Person  for  Benefit  of 
Plaintiff.  —  See  notes  1,  2. 

(c)  Payment  of  Purchase  Money  by  Grante*  as  Loan  —  aa.  In  General.  —  See 

note  5. 


1140.  12.  A  Contract  for  Sale  taken  in 
the  name  of  another  than  the  person  who  pays 
the  purchase  money  may  create  a  resulting 
trust.  Minneapolis,  etc.,  R.  Co.  v.  Lund,  91 
Minn.  45. 

1141.  1.  Redemption  from  Mortgage  Sale  — 
Trust  Held  to  Result.  —  Tillman  v.  Murrell,  120 
Ala.  239. 

1142.  1.  Actual  Conveyance  of  Estate  Re- 
quired. —  Livingstone  v.  Murphy,  187  Mass. 
315,  105  Am.  St.  Rep.  400. 

2.  Character  of  Consideration.  —  McClung  v. 
Colwell,  107  Tenn.  592,  89  Am.  St.  Rep.  961. 

4.  Payment  of  Consideration  Foundation  of  Trust 
—  California.  —  Los  Angeles,  etc.,  Oil,  etc.,  Co. 
v.  Occidental  Oil  Co.,  144  Cal.  528. 

Illinois.  —  Marie  M.  E.  Church  v.  Trinity  M. 
E.  Church,  205  111.  601. 

Maryland.  —  Nagengast  v.  Alz,  93  Md.  522. 

Massachusetts.  —  Perkins  v.  Perkins,  181 
Mass.  401. 

Pennsylvania.  —  Fox  v.  Peoples,  201  Pa.  St. 
9;  Banes  v.  Morgan,  204  Pa.  St.  185;  Brower 
v.  Brower,  17  Montg.  Co.  Rep.  (Pa.)  39;  Wat- 
son v.  Watson,  31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  94. 

Texas.  —  Arnold  v.  Ellis,  20  Tex.  Civ.  App. 
262;  Scott  v.  Farmers',  etc.,  Nat.  Bank,  (Tex. 
Civ.  App.  1902)  66  S.  W.  Rep.  485  ;  William- 
son v.  Gore,  (Tex.  Civ.  App.  1903)  73  S.  W. 
Rep.  563. 

Vermont.  —  Farmers'  Nat.  Bank  v.  Thomson, 
74  Vt.  442. 

West  Virginia.  —  Woods  v.  Ward,  48  W.  Va. 
652. 

Where  One  Buys  Land  and  Pays  His  Own  Money 
Therefor  and  takes  a  deed  in  his  own  name, 
although  he  may  intend  that  it  be  for  the 
benefit  of  another,  no  resulting  trust  arises  in 
favor  of  such  other,  and  he  has  no  interest  in 
the  land.  Caldwell  v.  Brvan,  20  Tex.  Civ.  App. 
168. 

I  1  1  1.  1.  Payment  at  Time  of  Purchase  Re 
quired — Alabama.  —  Haney  v.  Legg,  129  Ala. 
619,  87  Am.  St.  Rep  8t. 

Illinois. —  Pickler  v.  Pickler,  180  111.  168; 
Devine  v.  Devine,  180  111.  447:  Marie,  M.  E. 
Church  v.  Trinity  M.  E.  Church,  205  111.  601. 

New  Hampshire.  —  Crowley  v.  Crowley,  72 
N.  H.  241. 

Pennsylvania.  —  McCormick   v.    Cooke,  199 


Pa.  St.  631;  Enyard  v.  Weinmann,  15  Pa. 
Super.  Ct.  439. 

Tennessee.  —  Arnold  v.  Harris,  (Tenn.  Ch. 
1898)  52  S.  W.  Rep.  715;  Aiken  v.  Taylor, 
(Tenn.  Ch.  1900)  62  S.  W.  Rep.  200. 

Texas.  —  Hirshfeld  v.  Howard,  (Tex.  Civ. 
App.  1900)  59  S.  W.  Rep.  55;  Williamson  v. 
Gore,  (Tex.  Civ.  App.  1903)  73  S.  W.  Rep. 
563. 

Vermont. — -Wilder  v.  Wilder,  75  Vt.  178. 
West  Virginia.  — ■  Gilbert  v.  Lawrence,  56  VV. 
Va.  281. 

See,  however,  Hickson  v.  Culbert,  (S.  Dak. 
1905)  102  N.  W.  Rep.  774. 

1145.  1.  In  Bible  v.  Marshall,  103  Tenn. 
324,  it  was  held  that  where  the  grantee  at  the 
time  of  the  purchase  took  from  the  vendor  an 
assignment  of  a  deed  to  him,  under  the  belief 
that  this  would  convey  a  good  title,  and  subse- 
quently received  a  proper  deed,  the  latter  deed 
was  but  the  perfection  of  the  purchase,  a  kind 
of  nunc  pro  tunc  performance  of  the  vendor's 
contract  to  convev,  and  the  payment  at  the 
time  of  the  original  purchase  was  sufficient  to 
create  a  resulting  trust. 

3.  Obligation  of  Gr.-ntee  Executed  for  Deferred 
Payments.  —  Crowley  v.  Crowley,  72  N.  H. 
241;  Wilder  v.  Wilder,  75  Vt.  178.  See  also 
Dudley  v.  Dudley,  176  Mass.  34.  But  see 
Skahen  i'.  Trving,  206  111.  597. 

4.  Conveyance  on  Credit  of  Third  Person.  — 
Miller  v.  Miller,  90  Va.  1:5,  3  Va.  Sup.  Ct.  34. 

8  I  SO.  4.  Payment  Must  fie  by  Person  Seek- 
ing to  Enforce  Trust. —  Gilfillcn  v.  Moorhead,  73 
Conn.  710. 

E  1^37.  1.  Advance  by  Third  Person  for  Benefit 
of  Another.  —  Herlihy  v.  Coney,  90  Me.  469. 

2.  Advance  bv  Parent  for  'Benefit  of  Child.  — 
Shackleford  V.  Flliott,  209  111.  333. 

5.  Purchase  Money  Advanced  by  Grantee  as  a 
Loan  to  Third  Person.  —  Herlihy  v.  Coney,  99  Me. 
469;  Miller  v.  Miller,  (Md.  1005)  61  Atl.  Ren. 
210:  Tohnson  7'.  Havward,  (Neb.  1905I  103  N. 
W.  Rep.  T058:  Babcock  v.  Wells.  25  R.  I.  30  ; 
Borrow  v.  Borrow  34  Wash.  684.  See,  how- 
ever. Stafford  v.  Stafford.  29  Tex.  Civ.  App.  73 
(creates  mortgage  instead  of  implied  trust). 

Grantee  Accommodation  Maker  of  Purchase 
Mone^  Note. —  See  Crowley  v.  Crpwley,  72  N. 
H.  241. 
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11  10.     (d)  Purchase  Money  Advanced  by  Third  Person  as   Loan — aa.  In  General. — 

Sec  note  5.  « 

1  I  •»  1 .     (e)  Part  Payment  of  Consideration  —  aa.  General  Rule.  —  See  note  I. 

1 159.    See  note  2. 

66.  Grantees  in  Deed  Contributing  Unequai.lv  Towards  Purchase  Money. 

—  See  note  4. 

cc.  Payment  Must  Be  of  Part  of  Purchase  Money.  —  See  note 
1  1311.    ee.  Proportion  of  Consideration  Paid  —  Rule  as  to  Aliquot  Part.  —  See 
notes  3,  6. 

1  1*5-1.    ff.  Proof  of  Proportion  of  Consideration  Paid.  —  See  note  I. 

71.  Effect  of  Agreement  to  Hold  in  Trust.  —  See  note  5. 
1 15«5.    See  notes  2,  3. 

0.  ADVANCEMENTS  —  (1)  Creating  and  Rebutting  PrcsumptioJi  of 
Advancement  Generally.  —  See  note  4. 

Rebutting  Presumption  of  Advancement.  —  See  note  5. 
1156.    (2)  Presumption  of  Advancement  as  Between  Husband  and  Wife 

—  (a)  Payment  by  Husband,  Conveyance  to  Wife  —  aa.  In  General.  —  See  note  I. 


11'19.    5.  Purchase  Money  Advanced  as  Loan 

to  Grantee.  —  Devine  v.  Devine,  180  111.  447; 
Shupe  v.  Bartlett,  106  Iowa  654;  Malley  v. 
Malley,  121  Iowa  237;  Jones  v.  Beekman,  (N. 
J.  1900)  47  Atl.  Rep.  71  ;  Smith  v.  Wildman, 
194  Pa.  St.  294;  Cornman's  Estate,  197  Pa.  St. 
125 ;  Hornsby  v.  City  Nat.  Bank,  (Tenn.  Ch. 
1900)  60  S.  W.  Rep.  160;  Goodrich  v.  Hicks, 
19  Tex.  Civ.  App.  528;  Hirshfeld  v.  Howard, 
(Tex.  Civ.  App.  1900)  59  S.  W.  Rep.  55. 

1151.  1.  Part  Payment  of  Consideration  — 
Resulting  Trust  Pro  Tanto  —  Alabama.  —  Sanders 
v.  Steele,  124  Ala.  415. 

Arkansas.  —  Brown  v.  Arkansas  Cent.  R.  Co., 
72  Ark.  456. 

California.  —  Plass  v.  Plass,  122  Cal.  3  ;  Polk 
v.  Boggs,  122  Cal.  114;  Faylor  v.  Faylor,  136 
Cal.  92;  Richards  v.  Fraser,  136  Cal.  460. 

Illinois.  —  Frankenstein  v.  North,  79  III. 
App.  669;  Holmes  v.  Clifford,  95  111.  App.  245. 

Indiana.  —  Hutton  v.  Cunningham,  28  Ind. 
App.  295. 

Iowa.  —  Culp  v.  Price,  107  Iowa  133. 

Maryland.  —  Johnson  v.  Johnson,  96  Md.  144. 

Massachusetts.  —  Skehill  v.  Abbott,  184  Mass. 
145.  See,  however,  Dudley  v.  Dudley,  176 
Mass.  34. 

Missouri.  —  McLeod  v.  Venable,  163  Mo. 
536;  Owensby  v.  Chewning,  171  Mo.  226; 
Stevenson  v.  Smith,  189  Mo.  447. 

New  Hampshire.  —  Crowley  v.  Crowley,  72 
N.  H.  241. 

South  Dakota.  —  Sing  You  v.  Wong  Free 
Lee,  16  S.  Dak.  383. 

Tennessee.  —  Bible  v.  Marshall,   103  Tenn. 

324. 

Virginia.  —  Miller  v.  Miller,  99  Va.  125,  3 
Va.  Sup.  Ct.  34. 

West  Virginia.  —  Despard  v.  Despard,  53  W. 
Va.  443- 

1152.  2.  Andrew  v.  Andrew,  114  Towa 
52^.:  Bible  v.  Marshall.  103  Tenn.  324;  Cald- 
well v.  Bryan,  20  Tex.  Civ.  App.  168. 

4.  Grantees  in  T>ed  Contributing  Towards 
Purchase  Money.  —  Holmes  v.  Clifford,  95  111. 
App.  245. 

7.  Share  of  Consideration  Secured  to  Be  Paid.  — 
Sanders  v.  Steele,  124  Ala.  415. 

1153.  3.  Rule  Requiring  Aliquot  Payment. 


—  Pickler  v.  Pickler,  180  111.  168;  Devine  v. 
Devine,  180  111.  447;  Jackson  v.  Kraft,  186  111. 
623;  Cline  v.  Cline,  204  ill.  130;  Onasch  v. 
Zinkel,  213  111.  119. 

6.  Other  Fractional  Payment  Held  Sufficient.  — 
In  Skehill  v.  Abbott,  184  Mass.  145,  it  was 
held  that  a  contribution  of  one  thousand  dollars 
on  a  purchase  of  land  for  two  thousand  five 
hundred  dollars  was  for  payment  of  an  "  ali- 
quot "  part  so  as  to  create  a  resulting  trust. 

115<1.  1.  Proof  of  Portion  of  Consideration 
Paid.  — Plass  v.  Plass,  122  Cal.  3;  Hutton  v. 
Cunningham,  28  Ind.  App.  295  ;  Culp  v.  Price, 
107  Iowa  133;  Andrew  v.  Andrew,  114  Iowa 
524;  McClenahan  v.  Stevenson,  118  Iowa  106. 

5.  Effect  of  Oral  Promise  to  Hold  in  Trust.  — 
Tillman  v.  Murrell,  120  Ala.  239;  Brennaman 
v.  Schell,  212  111.  363,  quoting  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1154;  Arnold  v. 
Harris,  (Tenn.  Ch.  1898)  52  S.  W.  Rep.  715. 

1155.  2.  Oral  Agreement  for  Trust  Incon- 
sistent with  Trust  Implied  by  Law.  —  Compare 
In  re  Davis,  112  Fed.  Rep.  129;  In  re  Peabody, 
(C.  C.  A.)  118  Fed.  Rep.  266. 

3.  Express  Written  Declaration  of  Trust.  — 
Manning  v.  Screven,  56  S.  Car.  78. 

4.  Advancement  Presumed  from  Relationship  of 
Parties.  —  Bailey  v.  Dobbins,  67  Neb.  548. 

5.  McCartney  v.  Fletcher,  11  App.  Cas.  (D. 
C.)  1  ;  Bailey  v.  Dobbins,  67  Neb.  548.' 

1156.  1.  Payment  by  Husband,  Title  in  Wife 

—  Arkansas.  —  Chambers  v.  Michael,  71  Ark. 
373- 

Colorado.  —  Rowe  v.  Johnson,  33  Colo.  469. 

District  of  Columbia.  —  McCartney  v. 
Fletcher,  11  App.  Cas.  (D.  C.)  1. 

Illinois.  —  Brennaman  v.  Schell,  212  111.  365, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1156;  Devine  v.  Devine,  180  111.  447; 
Dorman  v.  Dorman,  187  111.  154,  79  Am.  St. 
Rep.  210:  Cline  Cline.  204  111.  130;  Deuter 
v.  Deuter,  214  111.  308. 

Indiana.  —  Michigan  Trust  Co.  v.  Probasco, 
29  Ind.  App.  109. 

Iowa.  —  Andrew  v.  A  idrew,  T14  Iowa  524. 

Kentucky.  —  Clay  v.  Clay.  (Ky.  1903I  72  S. 
W.  Rep.  810. 

Maryland.  —  Kreps  v.  Kreps,  91  Md.  692; 
Tohnson  v.  Johnson,  96  Md.  144. 
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bb.  Circumstances  Rebutting  Presumption.  —  See  note  2. 
Mistake  as  to  Effect  of  Deed  to  Wif«.  —  See  note  3. 
Purchase  by  Wife  as  Agent.  —  See  note  4. 

Possession  and  Improvement  of  Land  by  Husband.  —  See  notes  6,  J. 

cc.   Admissibility    and    Sufficiency  of   Evidence  —  Admissibility.  —  See 

Sufficiency.  —  See  note  3. 

(b)  Payment  by  Wife,  Conveyance  to  Husband  —  aa.  In  General.  —  See 
See  note  3. 

Rebutting  Presumption.  —  See  note  6. 

bb.  Purchase  by  Husband  with  Property  of  Wife  —  Separate  Property.  — 


1156. 
1157. 


1158. 

notes  I,  2. 


note  4. 
1159. 


See  note  8. 

Massachusetts.  —  Cooley  v.  Cooley,  172  Mass. 
476. 

Missouri.  —  Curd  v.  Brown,  148  Mo.  82; 
Viers  v.  Viers,  175  Mo.  444. 

Nebraska.  —  Doane  v.  Dunham,  64  Neb.  135; 
Bailey  v.  Dobbins,  67  Neb.  548. 

New  Hampshire.  —  Lahey  v.  Broderick,  72 
N.  H.  180. 

North  Carolina.  —  Flanner  v.  Butler,  131  N. 
Car.  155. 

South  Dakota.  —  Hickson  v.  Culbert,  (S.  Dak. 
1905)  102  N.  W.  Rep.  774. 

Vermont.  —  Corey  v.  Morrill,  71  Vt.  51. 

Title  Taken  in  Joint  Names  of  Husband  and 
Wife.  —  See  Hayes  v.  Horton,  (Oregon  1905) 
81  Pac.  Rep.  386. 

Taking  Title  in  Name  of  Contemplated  Wife.  — 
In  Lufkin  v.  Jakeman,  188  Mass.  528,  where 
it  appeared  that  the  plaintiff's  intestate  pur- 
chased land  with  his  own  money,  but  the  title 
was  taken  in  the  name  of  a  woman  whom  he 
expected  to  marry  whenever  his  wife  should 
obtain  a  divorce  from  him  and  leave  him  free 
to  marry  again,  it  was  held  that  there  was 
no  presumption  of  a  gift,  since  there  was  no 
obligation  on  the  part  of  the  purchaser  to  pro- 
vide for  the  person  taking  the  title,  and  the 
ordinary  rule  creating  a  resulting  trust  in  favor 
of  the  payor  of  the  purchase  money  was  fully 
applicable. 

IB  ."><».  2.  Presumption  of  Advancement  Re- 
buttable—  Illinois.  —  Dorman  v.  Dorman,  187 
111.  154.  79  Am.  St.  Rep.  210. 

Maryland.  ■ — Johnson  v.  Johnson,  96  Md.  144. 

Missouri.  —  Curd  v.  Brown,  148  Mo.  82; 
Viers  v.  Viers,  175  Mo.  444. 

Nebraska.  —  Bailey  v.  Dobbins,  67  Neb.  548. 

New  Hampshire. — Lahey  v.  Broderick,  72 
N  H.  180. 

New  Jersey.  —  Fretz  v.  Roth,  (N.  J.  1905) 
59  Atl.  Rep.  676. 

North  Carolina.  —  Flanner  v.  Butler,  131  N. 
Car.  155. 

South  Dakota.  —  Hickson  v.  Culbert,  (S. 
Dak.  1905)  102  N.  W.  Rep.  774. 

Vermont.  —  Corey  v.  Morrill,  71  Vt.  51. 

1157.  3.  Mistake  as  to  Effect  of  Deed. — 
Compare  Doane  v.  Dunham,  64  Neb.  135. 

4.  Purchase  by  Wife  as  Agent. —  Michigan 
Trust  Co.  v.  Probasco,  29  Ind.  App.  109. 

6.  Possession  and  Improvement  of  Land  by 
Husband.  — Chambers  v.  Michael,  71  Ark.  373. 

7.  Dorman  v.  Dorman,  187  111.  154,  79  Am. 
St.  Rep.  210. 

1158.  1.  Admissibility  of  Evidence. — Mc- 


Cartney v.  Fletcher,  11  App.  Cas.  (D.  C.)  ij 
Brennaman  v.  Schell,  212  111.  366,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1157, 
1158;  Dorman  v.  Dorman,  187  111.  154,  79  Am. 
St.  Rep.  210. 

2.  Subsequent  Acts.— Chambers  v.  Michael,  71 
Ark.  373  ;  Johnson  v.  Johnson,  96  Md.  144. 

3.  Quantum  of  Proof.  —  Chambers  v.  Michael, 
71  Ark.  373;  McCartney  v.  Fletcher,  11  App. 
Cas.  (D.  C.)  1  ;  Johnson  v.  Johnson,  96  Md. 
144;  Viers  v.  Viers,  175  Mo.  444;  Curd  v. 
Brown,  148  Mo.  82;  Bailey  v.  Dobbins,  67 
Neb.  548;  Hickson  v.  Culbert,  (S.  Dak.  1905) 
102  N.  W.  Rep.  774. 

Ignorance  of  the  Husband  that  title  was  taken 
in  the  wife's  name  has  been  held  to  be  suffi- 
cient to  rebut  the  presumption.  Flanner  v. 
Butler,  131  N.  Car.  155. 

4.  Payment  by  Wife,  Purchase  in  Name  of 
Husband.  — Polk  v.  Boggs,  122  Cal.  114; 
Shackleford  v.  Elliott,  209  111.  333  ;  Holmes  v. 
Clifford,  95  111.  App.  245  ;  Williams  V.  Williams, 
(Ky.  1003)  76  S.  W.  Rep.  413  ;  Helvie  v. 
Hoover,  11  Okla.  687;  Beringer  v.  Lutz,  188 
Pa.  St.  364.  Compare  McCormick  v.  Cooke, 
199  Pa.  St.  631  ;  Pickens  v.  Wood,  (W.  Va. 
!905)  50  S.  E.  Rep.  818. 

Family  Settlement. — In  Schelhnger  v.  Selover, 
(N.  J.  1900)  46  Atl.  Rep.  1058,  it  was  held 
that  where  in  a  partition  between  heirs  the 
share  of  one  of  them,  a  married  woman,  was 
conveyed  to  the  husband,  the  presumption  of  a 
resulting  trust  in  favor  of  the  wife  did  not 
arise.  But  in  Condit  v.  Bigalow,  64  N.  J.  Eq. 
504.  it  was  held  that  where,  on  a  partition  or 
division  of  land,  the  wife  as  one  of  the  tenants 
in  common  is  entitled  to  the  conveyance,  and 
the  husband  takes  title  to  her  share,  a  trust 
results  in  her  favor. 

1159.  3.  Title  Taken  by  Husband  Without 
Consent  of  Wife.  —  Madison  v.  Madison,  206  111. 
534- 

6.  Rebutting  Presumption  of  Resulting  Trust. 

—  Helvie  v.  Hoover,  1 1  Okla.  687. 

Gift  to  Husband  —  No  Resulting  Trust.  — 
Rotter  v.  Scott,  in  Iowa  31. 

8.  Purchase  by  Husband  with  Separate  Prop- 
erty of  Wife. —  Mercier  v.  Mercier,  (1903)  2  Ch. 
98;  Miller  v.  Slupsky,  r 58  Mo.  643;  McLeod 
v.  Venable,  163  Mo.  536;  Owensby  v.  Chcwn- 
ing,  171  Mo  226;  Condit  v.  Bigalow.  64  N.  J. 
Eq.  504:  Bible  -'.  Marshall.  10^  Tenn.  324: 
Arnold  v.  Harris,  fTcnn.  Ch.  1808)  52  S,  W. 
Rep.  715:  Oaks  v.  West,  (Tex.  Civ.  App.  1901) 
64  S.  W.  Rep.  1033  ;  Matador  Land,  etc.,  Co.  v. 
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1  100.    See  note  I. 

Purchase  with  Personalty  to  Whioh  Husband  Is  Entitled  by  Reason  of  Marital 

Relation.  —  See  note  4. 
1101.    Sec  note  I. 

B  Hi  2.  (3)  Presumption  of  Advancement  as  Between  Parent  and  Child 
and  Persons  in  Loco  Parentis  —  (a)  Payment  by  Parent,  Conveyance  to  Child  — 
<j.;.  Application  and  Scope  of  Rule.  —  See  note  I. 

Purchase  by  One  in  Loco  Parentis.  ■ —  See  note  3. 
1  10H.     By  Father-in-Law.  —  See  note  I. 

A  Purchase  by  a  Mother.  —  See  note  3. 
bb.  Rebutting  Presumption.  —  See  note  5- 
1 101.    cc.  Sufficiency  of  Evidence.  —  See  note  I. 

Title  Taken  in  Name  of  Child  Without  Consent  of  Parent.  —  See  note  2. 
Possession  and  Enjoyment  of  Property  by  Parent.  —  See  note  3. 
Other   Provisions  for  Grantee  and  No   Provision  for   Other   Children.  —  See 
note  6.  ' 
(b)  Payment  by  Child,  Conveyance  to  Parent.  —  See  note  9. 

1100.  p.  Statutory  Enactments  Affecting  Trusts  Resulting 
from  Payment  of  Purchase  Money  —  (i)  In  General.  —  See  notes  i,  2. 


Cooper,  (Tex.  Civ.  App.  1905)  87  S.  W.  Rep. 
23s  ;  Sparks  v.  Taylor,  (Tex.  Civ.  App.  1905) 
87  S.  W.  Rep.  740. 

1100.  1.  Husband  Authorized  to  Purchase 
for  Wife  Purchasing  in  His  Own  Name.  — 
Beringer  v.  Lutz,  188  Pa.  St.  364.  See,  how- 
ever, Burnett  v.  Campbell  County,  1  Tenn.  Ch. 
App.  18. 

4.  Personalty  of  Wife]  Vested  in  Husband.  — 

Hogue  v.  Steel,  207  111.  340 ;  Farmer's  Nat. 
Bank  v.  Thomson,  74  Vt.  442. 

Where,  prior  to  the  Virginia  Married  Wo- 
man's Act  a  husband  purchased  land  in  his 
own  name  with  money  belonging  to  his  wife, 
it  was  held  that  no  trust  resulted  in  favor  of 
the  wife,  since  the  presumption  obtained  that 
the  money,  when  received  by  him,  was  his  by 
virtue  of  his  marital  rights.  Jesser  v.  Armen- 
trout,  100  Va.  666. 

1101.  1.  Agreement  to  Invest  for  Wife 
Without  Consideration.  —  Compare  Leslie  v. 
Bell:  73  Ark.  338  ;  Bible  v.  Marshal,  103  Tenn. 
324. 

1102.  1.  Purchase  by  Parent  in  Name  of 
Child  —  California.  —  Faylor  v.  Faylor,  136  Cal. 
92. 

Colorado.  —  Doll  v.  Gifford,  13  Colo.  App.  67. 

Illinois.  —  Brennaman. f.  Schell,  212  111.  365, 
citivg  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1156—1164;  Euans  v.  Curtis,  190  111.  197; 
Skahen  v.  Irving,  206  111.  597. 

Iowa.  —  Culp  v.  Price,  107  Iowa  133;  Hoon 
v.  Hoon,  126  Iowa  391. 

Kansas.  —  Brown  v.  Brown,  62  Kan.  666. 

Kentucky.  —  Clay  v.  Clay,  (Ky.  1903)  72  S. 
W.  Rep.  810. 

Maryland.  —  Kreps  v.  Kreps,  91  Md.  692. 

Massachusetts.  —  Cooley  v.  Cooley,  172  Mass. 
476- 

Rhode  Island.  —  Reynolds  v.  Blaisdell,  23 
R.  I.  16. 

3.  Person  in  Loco  Parentis.  —  Reynolds  v. 
Blaisdell,  23  R.  I.  16. 

110?.  1.  Conveyance  to  Son-in-Law  Held 
Advancement  to  Daughter.  —  Compare  Wacker 

v.  Wacker,  147  Mo.  246. 
3.  Elrod  v.  Cochran,  59  S.  Car.  467.  See, 


however,  In  re  Davis,  112  Fed.  Rep.  129  (pay- 
ment by  mother  and  conveyance  to  married 
daughter). 

In  Trumbo  v.  Fulk,  103  Va.  73,  where  a 
mother  paid  the  purchase  money  and  took  a 
deed  conveying  a  life  estate  to  her  with  re- 
mainder to  her  children,  it  was  held  that  no 
trust  resulted  in  her  favor  with  regard  to  such 
reversion. 

5.  Presumption  of  Advancement  Held  Rebut- 
table.—  In  re  Davis,  112  Fed.  Rep.  129;  In  re 
Peabody,  118  Fed.  Rep.  266,  55  C.  C.  A.  360; 
Faylor  v.  Faylor,  136  Cal.  92 ;  Brennaman  v. 
Schell,  212  111.  365,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.j  1163;  Skahen  v. 
Irving,  206  111.  597;  Culp  v.  Price,  107  Iowa 
133  ;  Hoon  v.  Hoon,  126  Iowa  391  ;  Cooley  v. 
Cooley,  172  Mass.  476 ;  Reynolds  v.  Blaisdell, 
23  R.  I.  16;  Elrod  v.  Cochran,  59  S.  Car.  467. 

Ignorance  of  Mother  as  to  Nature  of  Trans- 
action. —  See  Cooley  v.  Cooley,  172  Mass.  476. 

1  104.  1.  Sufficiency  of  Evidence.  —  Doll  v. 
Gifford,  13  Colo.  App.  67;  Euans  v.  Curtis,  190 
111.  197. 

2.  Title  Taken  Without  Consent  of  Parent.  — 

Brennaman  v.  Schell,  212  111.  356,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1164. 

3.  Possession  by  Parent.  —  Doll  v.  Gifford,  13 
Colo.  App.  67. 

6.  Skahen  v.  Irving,  206  111.  597. 
9.  Payment  by  Child,  Purchase  in  Name  of 

Parent.  —  Brown  v.  Arkansas  Cent.  R.  Co.,  72 
Ark.  456;  Crowley  v.  Crowley,  72  N.  H.  241; 
Caldwell  v.  Bryan,  20  Tex.  Civ.  App.  168. 

1 1 00.  1.  Statutory  Abolition  of  Trust  Arising 
from  Payment  of  Consideration  —  Indiana.  — 
Hutton  v.  Cunningham,  28  Ind.  App.  295 ; 
Brown  v.  White,  32  Ind.  App.  100. 

Kansas.  —  Chantland  v.  Midland  Nat.  Bank, 
66  Kan.  549. 

Kentucky.  —  Curd  v.  Curd,  (Ky.  1809)  53  S. 
W.  Rep.  522;  Coleman  v.  Bowles,  (Ky.  1900) 
56  S.  W.  Rep.  651  ;  Gay  v.  Clay,  (Ky.  1903) 
72  S.  W.  Rep.  810;  Stone  v.  Burge,  (Ky.  1903) 
74  S.  W.  Rep.  250;  Planters'  Bank,  etc.,  Co.  v. 
Major,  (Ky.  1904)  79  S.  W.  Rep.  264;  Field 
v.  Napier,  (Ky.  1904)  80  S  W.  Rep.  1110. 
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1 167.  See  notes  I,  2. 

(2)  Common-law  Trust  Alone  Abolished.  —  See  note  3. 

(3)  Separate  Instrument  Declaring'  Trust.  —  See  note  4. 

1168.  (6)  Relationship  of  Parties.  — See  note  3. 

(7)  Agreement  by  Grantee  to  Hold  in  Trust.  —  See  note  4. 
1171.    q.  Evidence  —  (1)  Evidence  to   Establish   Resulting    Trust  — 
(0)  Admissibility  of  Parol  Evidence  —  Statute  of  Frauds.  —  See  notes  I,  2. 

Parol  Evidence  Admissible  to  Prove  Payment  of  Purchase  Money.  —  See  note  4. 

1 173.    See  note  3. 

1  174.    (e)  Quantum  and  Burden  of  Proof.  —  See  notes  2,  3. 
1 176.    Particular  Cases.  —  See  notes  4,  5. 


Michigan. —  Hamilton  v.  Wickson,  131  Mich. 
71. 

Minnesota.  —  Anderson  v.  Anderson,  81 
Minn.  329. 

New  York.  —  Leary  v.  Corvin,  (Supm.  Ct. 
Spec.  T.)  29  Misc.  (N.  Y.)  68,  reversed  63  N. 
Y.  App.  Div.  151  ;  Miller  v.  Munroe,  59  N.  Y. 
App.  Div.  623. 

Statute  Applied  to  Security  for  Loan  Taken  in 
Another's  Name. —  Meier  v.  Bell,  119  Wis.  482. 

Not  Applicable  to  Executory  Contract  of  Pur- 
chase. —  Minneapolis,  etc.,  R.  Co.  v.  Lund,  91 
Minn.  45. 

1 166.  2.  Even  in  the  Absence  of  Such  a  Statu- 
tory Provision. —  Wolfsberger  v.  Mort,  104  Mo. 
App.  257. 

Trust  Not  Enforceable  by  Sale  on  Attachment  or 
Execution  —  Chantland  v.  Midland  Nat.  Bank, 
66  Kan.  549. 

1167.  1.  Want  of  Consent  of  Person  Paying 
Purchase  Money.  —  Webb  v.  Foley,  (Ky.  1899) 
49  S.  W.  Rep.  40  ;  Carey  v.  Griffin,  (Supm.  Ct. 
Spec.  T.)  36  Misc.  (N.  Y.)  469. 

Burden  of  Proof  upon  Grantee  to  Show  Consent 
of  Party  Supplying  Consideration.  —  Carey  v. 
Griffin,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 
469. 

2.  Purchase  by  Grantee  in  Violation  of  Trust.  — 

Stone  v.  Burge,  (Ky.  1903)  74  S.  W.  Rep.  250; 
School  Dist.  No.  10  v.  Peterson,  74  Minn.  122, 
73  Am.  St.  Rep.  337. 

3.  Only  Trust  Arising  from  Payment  of  Con- 
sideration Abolished.  —  Stone  v.  Burge,  (Ky. 
!9°3)  74  S.  W.  Rep.  250. 

4.  Separate  Instrument  Declaring  Trust.  — 
Miller  v.  Munroe,  59  N.  Y.  App.  Div.  623. 

1168.  3.  Payment  by  Parent,  Conveyance  in 
Name  of  Child  —  Statute  Operative.  —  Field  v. 
Napier,  (Ky.  1904)  80  S.  W.  Rep.  11 10. 

Payment  by  Daughter  and  Conveyance  to 
Father  —  Statute  Operative.  —  Leary  v.  Corvin, 
(Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  68, 
reversed  63  N.  Y.  App.  Div.  151. 

4.  Oral  Agreement  of  Grantee  to  Hold  in  Trust. 
—  Coleman  v.  Bowles,  (Ky.  1900)  56  S.  W. 
Rep.  651  ;  Anderson  v.  Anderson,  81  Minn.  329. 

8tatute  of  Frauds  Must  Be  Pleaded  by  Holder  of 
Legal  Title.  —  Miller  v.  Munroe,  59  N.  Y.  App. 
Div.  623. 

1171.  1.  Statute  of  Frauds.  —  See  Culp  v. 
Price.  T07  Iowa  133;  Williams  v.  Williams,  108 
Iowa  01. 

2.  Mnrie  M.  E.  Church  v.  Trinity  M.  E. 
Church,  20s  111. '601. 

4,  Pnrol  Evidence  Admissible  to  Show  Payment 
of  Purchase  Monev.  Polk  v.  Boggs,  122  Cal. 
1 14;  BranstetteT  v.  Mann,  6  Idaho  580;  Dor- 


man  v.  Dorman,  187  111.  154,  79  Am.  St.  Rep. 
210;  Hogue  v.  Steel,  207  111.  340;  Webb  v. 
Foley,  (Ky.  1899)  49  S.  W.  Rep.  40;  Lahey  v. 
Broderick,  72  N.  H.  180;  Galbraith  v.  Gal- 
braith,  190  Pa.  St.  225;  Corey  v.  Morrill,  71 
Vt.  Si. 

1172.    3.  Contrary  to  Consideration  Clause. — 

Chicago,   etc.,    R.   Co.  v.   Omaha   First  Nat. 
Bank,  58  Neb.  548. 
1174.    2.  Burden  of  Proof. —  Hogue  v.  Steel, 

207  111.  340,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  n  74;  Havenor  v.  Pipher,  109 
Wis.  108. 

3.  Proof  of  Payment  Must  Be  Clear  and  Satis- 
factory —  California.  —  Plass  v.  Plass,  122  Cal. 
3;  Harris  v.  Harris,  136  Cal.  379. 

Colorado.  —  Doll  v.  Gifford,  13  Colo.  App.  67. 

Idaho. —  Rice  v.  Rigley,  7  Idaho  115. 

Illinois.  —  Hogue  v.  Steel,  207  111.  340,  cit- 
ing 15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1 1 74;  Pickler  v.  Pickler,  180  111.  168;  Jackson 
v.  Kraft,  186  III.  623  ;  Cline  v.  Cline,  204  111. 
130;  Lurie  v.  Sabath,  108  111.  App.  397,  affirmed 

208  111.  401. 

Indiana. —  Hutton  v.  Cunningham,  28  Ind. 
App.  295. 

Ioiva.  —  Shupe  v.  Bartlett,  106  Iowa  654; 
Culp  v.  Price,  107  Iowa  133;  Andrew  v.  An- 
drew, 114  Iowa  524;  McClenahan  v.  Stevenson, 
118  Iowa  106;  Malley  v.  Malley,  124  Iowa 
237;  Cunningham  v.  Cunningham,  125  Iowa  681. 

Maryland.  —  Nagengast  v.  Alz,  93  Md.  522. 

Missouri. —  Owensby  v.  Chewning,  1 7  r  Mo. 
226;  McMurray  v.  McMurray.  180  Mo.  526; 
Curd  v.  Brown,  148  Mo.  82;  Heil  v.  Heil,  184 
Mo.  665. 

Nebraska.  —  Doane  V.  Dunham,  64  Neb.  135. 
Oregon.  —  Oregon  Lumber  Co.  v.  Jones,  36 
Oregon  80. 

Pennsylvania.  —  Grove  v.  Kase,  2  Dauphin 
Co.  Rep.  (Pa.)  125;  Fidelity  Ins.,  etc..  Co.  v. 
Moore,  :q4  Pa.  St.  617;  Corniv.an's  Estate,  197 
Pa.  St.  125. 

Rhode  Island.  —  Reynolds  v.  Blaisdell,  23  R. 
I.  16,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1 1 74. 

South  Dakota.  —  Sing  You  v.  Wong  Free 
Lee,  16  S.  Dak.  383. 

Tennessee.  —  Hornsby  v.  City  Nat.  Bank, 
(Tenn.  Ch.  1900)  60  S.  W.  Rep.  160;  Burnett 
v.  Campbell  County,  1  Tenn.  Ch.  App.  18. 

Texas.  —  Hutzler  v.  GrofT,  (Tex.  Civ.  App. 
1808)  48  S.  W.  Ren.  206:  Goodrich  v.  Hicks, 
19  Tex.  Civ.  App.  528. 

West  Virginia.  —  Gilbert  Co.  v.  Lawrence,  56 
W.  Va.  281. 

1 1 76.     4.    Evidence    Held    Insufficient.  — 
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1177.    4.  Resulting  Trusts  Arising  Out  of  Purchases  with  Fiduciary  Funds  — 

a.  In  1 1 ENERAL. — See  note  10. 

I  170.     Exchange  of  Trust  Property.  —  See  note  2. 

II  SO.  c.  Right  to  Claim  Lien  —  (3)  Effect  of  and  What  Constitutes 
Election.  —  See  note  7. 

1181.   e.  Necessity  for  Existence  of  Fraud.  —  See  note  4. 

1183.  k.  Application  of  Rule  to  Special  Fiduciaries  —  (2)  In- 
rest  incut  of  Stolen  Property.  —  See  note  5. 

/.  Part  Payment  of  Purchase  Money  with  Fiduciary 
Funds.  —  See  note  8. 

1 1 83.  m.  Time  of  Payment  —  (1)  In  General.  —  See  note  5. 

1 184.  (2)  Use  of  Trust  Funds  in  Improving  Land.  —  See  note  2. 
«.  Evidence.  —  See  note  4. 


Harris  v.  Harris,  136  Cal.  379;  Goodman  v. 
Crowley,  161  Mo.  657  ;  Curtis  v.  Moore,  162 
Mo.  442;  Fidelity  Ins.,  etc.,  Co.  v.  Moore,  194 
Pa.  St.  617;  Reynolds  v.  Blaisdell,  23  R.  I.  16; 
Hutzler  v.  Groff,  (Tex.  Civ.  App.  1898)  48  S. 
W.  Rep.  206. 

II  To.  5.  Evidence  Held  Sufficient. —  In  re 
Peabody,  118  Fed.  Rep. 266,  55  CCA.  360;  Plass 
V.  Plass,  122  Cal.  3  ;  Skahen  v.  Irving,  206  111. 
597  ;  Shackleford  v.  Elliott,  209  111.  333  ;  Miller 
v.  Slupsky,  158  Mo.  643-  McMurray  v.  Mc- 
Murray,  180  Mo.  526;  Oregon  Lumber  Co.  v. 
Jones,  36  Oregon  80;  Beringer  v.  Lutz,  188  Pa. 
St.  364;  Galbraith  z.  Galbraith,  190  Pa.  St. 
225;  Sing  You  v.  Wong  Free  Lee,  16  S.  Dak. 
383  ;  Hicks  v.  Rogue,  33  Tex.  Civ.  App.  333. 

1 177.  10.  Purchase  with  Fiduciary  Funds  — 
Alabama.  —  National  Mut.  Bldg.,  etc.,  Assoc. 
v.  Culberson,  (Ala.  1899)  25  So.  Ren.  173; 
Haney  v.  Legg,  129  Ala.  619,  87  Am.  St.  Rep. 
81. 

Florida.  —  Booth  v.  Lenox,  45  Fla.  191. 

Illinois.  —  Graham  v.  Graham,  85  III.  App. 
460 ;  Dwyer  v.  O'Connor,  200  111.  52 ;  Ackley  v. 
Croucher,  io3  111.  530:  Metropolis  First  Nat. 
Bank  v.  Leech,  207  111.  215;  Shackleford  v. 
Elliott,  '209  111.  333. 

Indiana.  —  Michigan  Trust  Co.  v.  Probasco, 
29  Ind.  App.  j  09. 

Iowa.  —  Shupe  v.  Bartlett,  106  Iowa  654; 
Williams  v.  Williams,  108  Iowa  91  ;  Zunkel  v. 
Colson,  109  Iowa  695  ;  Paulus  v.  Reed,  121  Iowa 
224;  In  re  Fisher,  (Iowa  1905)  102  N.  W.  Rep. 
797- 

Kentucky.  —  Stone  v.  Burge,  (Ky.  1903)  74 
S.  W.  Rep.  250. 

Minnesota.  —  School  Dist.  No.  10  v.  Peter- 
son, 74  Minn.  122,  73  Am.  St.  Rep.  337; 
Dougan  v.  Bemis,  (Minn,  1005  )  103  N.  W.  Rep. 
882. 

Mississippi.  —  Owen  v.  Monroe  County  Al- 
liance, 77  Mibs.  500. 

Missouri.  —  James  v.  Groff,  157  Mo.  402; 
Crawford  v.  Jones.  163  Mo.  577;  McMurray  v. 
McMurray,  i8p  Mo.  526. 

Nebraska.  —  Withnell  v.  Withnell,  (Neb. 
1903)  96  N.  W.  Rep.  221. 

North  Carolina.  —  Avery  v.  Stewart,  136  N. 
Car.  426. 

Ohio.  —  Ward  v.  Ward,  12  Ohio  Cir.  Dec.  59. 

Oregon.  —  Schwartz  v.  Gerhardt,  44  Oregon 
425  ;  Kroll  v.  Coach,  45  Oregon  459. 

South  Carolina.  —  Green  v.  Green,  56  S.  Car. 
193:  Phillips  v.  Yon,  61  S.  Car.  426. 

Tennessee.  —  Arnold  v.  Harris,  (Tenn.  Ch. 


1898)  52  S.  W.  Rep.  715;  Kaphan  v.  Toney, 
(Tenn.  Ch.  1899)  58  S.  W.  Rep.  909;  Bozarth 
v.  Watts,  (Tenn.  Ch.  1900)  61  S.  W.  Rep.  108; 
Hows  v.  Butterworth,  (Tenn.  Ch.  1899)  62  S. 
W.  Rcd.  1 1 1 4. 

Texas.  —  Stone  v.  Kahle,  22  Tex.  Civ.  App. 
185;  Oaks  v.  West,  (Tex.  Civ.  App.  1901 )  64 
S.  W.  Rep.  1033. 

West  Virginia.  —  Cresap  v.  Cresap,  54  W. 
Va.  581. 

Wisconsin.  —  Hill  v.  True.  104  Wis.  294. 

Innocent  Borrower  of  Trust  Funds  Not  a 
Trustee  in  Invitum.  — Wilson  v.  Stevens,  129 
Ala.  630,  87  Am.  St.  Rep.  86. 

1179.  2.  Exchange  of  Trust  Property.  — 
Kaphan  v.  Toney,  (Tenn.  Ch.  1899)  58  S.  W. 
Rep.  909;  Hill  v.  True,  104  Wis.  294. 

1180.  7.  Wilson  v.  Stevens,  129  Ala.  630, 
87  Am.  St.  Rep.  86. 

11§1.  4.  No  Necessity  for  Existence  of 
Fraud.  —  Metropolis  First  Nat.  Bank  v.  Leech, 
207  111.  215. 

11§2.  5.  Contrary  Doctrine.  —  Lamb  v. 
Rooney.  (Neb.  1904)  100  N.  W.  Rep.  410. 

8.  Resulting  Trust  Arises  from  Fart  Payment 
with  Trust  Funds.  —  Haney  v.  Legg,  129  Ala. 
619,  87  Am.  St.  Rep.  81  ;  Michigan  Trust  Co.  v. 
Probasco,  29  Ind.  App.  109  ;  Kaphan  v.  Toney, 
(Tenn.  Ch.  1899)  58  S.  W.  Rep.  909;  Stone  v. 
Kahle,  22  Tex.  Civ.  App.  185.  See,  however, 
Thum  v.  Wolstenholme,  21  Utah  446:  Storm  v. 
McGrover,  70  N.  Y.  App.  Div.  33,  appeal  dis- 
missed 174  N.  Y.  525,  citing  Schierloh  i>.  Schier- 
loh,  148  N.  Y.  103;  Bryant  v.  Allen,  54  N.  Y. 
App.  Div.  500. 

11  §3.  5.  Payment  at  Time  of  Purchase  Re- 
quired. —  Lescaleet  v.  Rickner,  9  Ohio  Cir.  Dec. 
422,  16  Ohio  Cir.  Ct.  46T  ;  Aiken  v.  Taylor, 
(Tenn.  Ch.  1906}  62  S.  W.  Rep.  200:  Thum  v. 
Wolstenholme.  2t  Utah  446;  Moore  v.  Mustoe, 
47  W.  Va.  549,  81  Am.  St.  Rep.  812;  Gilbert 
v.  Lawrence,  56  W.  Va.  281  ;  Myers  v  Myers, 
47  W.  Va.  487 

1184.  2.  Funds  Used  in  Improving  Land. — 
Haney  v.  Leeg,  129  Ala.  619,  87  Am.  St.  Rep. 
81.  See,  however,  Moore  v.  McLure,  124  Ala. 
120. 

Where  One  of  Several  Cotenants  Uses  Trust 
Funds  in  improving  joint  property,  no  rights 
therefrom  w'll  arise  in  favor  of  the  cestui  que 
trust  as  against  the  other  cotenants  if  they  did 
not  participate  in  any  manner  in  the  misappro- 
priation of  the  trust  funds.-  Moore  v.  McLure, 
124  Ala.  120. 

4.   Evidence.  —  Michigan  Trust  Co.  v.  Pro- 
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1 184.    III.  Constructive  Trusts  —  1.  In  General.  —  See  note  5. 

1 1  85.     Fraud  Basis  of  Constructive  Trust.  —  See  note  4. 

1 186.  Effect  of  Statute  Abolishing  Resulting  Trusts.  —  See  note  3. 

3.  Constructive  Trusts  Arising  Out  of  Breach  of  Contracts  —  a.  IN 

General.  — See  note  10. 

1187.  b.  Effect  of  Statute  of  Frauds  —  (i)  Verbal  Employment 
of  Agent  to  Purchase  Land —  (a)  Conflicting  Views  —  Majority  Rule.  —  See  note  I. 

Minority  Rule.  —  See  note  2. 

(b)  Use  of  Principal's  Funds.  —  See  note  3. 

(c)  Confidential  Relation  Independent  of  Agency.  —  See  note  4. 

1 188.  (e)  Agent  Employed  to  Purchase  Outstanding  Title.  —  See  note  2. 
(f)  Voluntary  Grant.  —  See  note  5. 


basco,  29  Ind.  App.  109;  Cornelison  v.  Rob- 
erts, 107  Iowa  220;  Garrett  v.  Garrett,  171 
Mo.  155;  Withnel!  v.  Withnell,  (Neb.  1903)  96 
N.  W.  Rep.  221  ;  Stcrm  v.  McGrover,  70  N.  Y. 
App.  Div.  33,  appeal  dismissed  174  N.  Y.  525; 
Schwartz  Gerhardt,  44  Oregon  425  ;  Phillips 
v.  Yon,  61  S.  Car.  426  (evidence  held  suffi- 
cient); Bonner  v.  Ogilvie,  24  Tex.  Civ.  App. 
237;  Bromley  v.  Cleveland,  etc.,  R.  Co.,  103 
,  Wis.  562. 

11  §4.  5.  Constructive  Trust  Arising  Out  of 
Fraud —  United  States. —  Missouri  Broom  Mfg. 
Co.  v.  Guymon,  (C.  C.  A.)  115  Fed.  Rep.  112; 
Trice  v.  Comstock,  121  Fed.  Rep.  620,  57  C.  C. 
A.  646. 

Alabama.  —  Savage  v.  Johnson,  125  Ala.  673  ; 
Kent  v.  Dean,  128  Ala.  600;  Johnston  v.  Little, 
141  Ala  382. 

Arkansas.  —  Tillar  v.  Henry,  (Ark.  1905)  88 
S.  \V.  Rep.  573  :  McNutt  v.  McNutt,  (Ark.  1905) 
88  S.  W.  Rep.  589. 

California.' — Costa  v.  Silva,  127  Cal.  351; 
Crosby  v.  Clark,  132  Cal.  1;  Sohler  v.  Sohler, 
135  Cal.  323,  87  Am.  St.  Rep.  98;  Kimball  v. 
Tripp,  136  Cal.  631  ;  Donnellv  v.  Rees,  141  Cal. 
56. 

District  of  Columbia.  —  McCartney  v. 
Fletcher,  11  App.  Cas.  (D.  C.)  1. 

Illinois  —  Ackley  v.  Croucher,  203  111.  530. 

Indiana.  —  Michigan  Trust  Co.  v.  Probasco, 
29  Ind.  App  109. 

Iowa.  —  Barnes  v.  Thuet    116  Iowa  359. 

Kansas. —  Kahm  v.  Klaus,  64  Kan.  24. 

Kentucky.  —  Stubbins  v.  Briggs,  (Ky.  1902) 
68  S.  W.  Rep.  392;  Smith  v.  Cornett,  (Ky. 

1904)  80  S.  W.  Rep.  1 188;  Coons  v.  Clay,  (Ky. 

1905)  87  S.  W.  Rep.  1078. 

Maine.  —  Cole  V.  Fickett,  05  Me.  265  ;  Handy 
v.  Rice,  98  Me.  504. 

Minnesota.  —  Eimer  v.  Wellsland,  93  Minn 
444. 

Mississippi.  —  Mcore  v.  Crump,  84  Miss.  612. 

Montana.  —  Lutey  v.  Clark,  31  Mont.  45. 

Nebraska.  —  Pollard  v.  McKcnney,  (Neb. 
1903)  96  N.  W.  Rep.  679  ;  Dickson  v.  Stewart, 
(Neb.  1904)  98  N.  W.  Rep  1085;  Schwingel  v. 
Anthes,  (Neb.  T004)  101  N  W.  Rep.  335; 
Kocfold  v.  Thompson,  (Neb.  1905)  102  N.  W. 
Rep.  268. 

New  Jersey.  —  Aller  v.  Crouter,  64  N.  J.  Eq. 
38t. 

New  York.  —  Ahrens  v.  Jones,  169  N.  Y. 
555- 

North  Carolina.  —  Avery  v.  Stewart,  136  N. 
Car.  426. 


North  Dakota.  —  Prondzinski  v.  Garbutt,  8 
N.  Dak.  191,  10  N.  Dak.  300. 

Pennsylvania.  —  Goodwin  v.  McMinn,  193 
Pa.  St.  646,  74  Am.  St.  Rep  703 

Tennessee.  —  Arnold  v.  Harris.  (Tenn.  Ch. 
1898)  52  S.  W.  Rep.  715- 

Texas. —  Burton  "'.  Archinard,  (Tex.  Civ. 
App.  1899)  49  S.  W.  Rep.  684;  Bridgens  v. 
West,  35  Tex.  Civ.  App.  277. 

Utah.  —  Scott  v.  Crouch,  24  Utah  377. 

Wisconsin. — ■  Weirich  v.  Dodge,  101  Wis. 621. 

1 1  §5.  4.  Fraud  Basis  of  Constructive  Trusts. 
—  Avery  v.  Stewart,  136  N.  Car.  426. 

11 86.  3.  Statute  Abolishing  Resulting  Trusts. 
— ■  Michigan  Trust  Co.  v.  Probasco,  29  Ind.  App. 
109. 

10.  Breach  of  Contract.  —  Wilhite  v.  Skelton, 
(Indian  Tcr.  1904)  82  S.  W.  Rep.  932;  Avery 
v.  Stewart,  136  N.  Car.  426;  Brower  v.  Brower, 
17  Montg.  Co.  Rep.  (Pa.)  39;  Simon's  Estate, 
20  Pa.  Super.  Ct.  4  so ;  Howe  v.  Bates,  21  Pa. 
Co.  Ct.  570;  Watson  v.  Watson,  31  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  94;  Woods  v.  Ward,  48  W.  Va. 
652;  Seymour  v.  Cushway,  100  Wis.  580,  69 
Am.  St.  Rep.  957.  See,  however,  Pettit  v.  Car- 
penter, 86  Mo.  App.  452. 

1187.  1.  Agent  Held  Not  Constructive 
Trustee. — Pope  «.  Dapray,  176  111.  478;  Wil- 
hite v.  Skelton,  (Indian  Ter.  1904)  82  S.  W. 
Rep.  932;  Dougan  v.  Bemis,  (Minn.  1905)  103 
N.  W.  Rep.  882,  disapproving  Rose  v.  Hayden, 
35  Kan.  106,  57  Am.  Rep.  145  :  Largey  v.  Leg- 
gat,  30  Mont.  148;  Brower  v.  Brower,  17  Montg. 
Co.  Rep.  (Pa.)  39;  Whiting  v.  Dyer,  21  R.  I. 
278;  Woods  v.  Ward,  48  W.  Va.  652. 

2.  Agent  Held  Constructive  Trustee.  —  Trice  v. 
Comstock,  121  Fed.  Rep.  620,  57  C.  C.  A.  646; 
Holmes  v.  Holmes,  106  Ga.  858;  Johnson '  v. 
Hayward,  (Neb.  1905)  103  N.  W.  Rep  1058; 
Morris  v.  Reigel,  (S.  Dak.  1904)  101  N.  W. 
Rep.  1086,  citing  Luscombe.  v.  Grigsby,  11  S. 
Dak.  408,  and  Rrookings  Land,  etc.,  Co.  v. 
Bertness,  17  S.  Dak.  293  ;  Thompson  v.  Thomp- 
son, (Tenn.  Ch.  1899)  54  S.  W.  Rep.  145. 

3.  Booth  v.  Lenox,  45  Fla.  191  ;  Francis  v. 
Cline,  96  Va.  201. 

4.  Confidential  Relation  Existing  Independent 
of  Agency.  —  Manchester  St.  R.  Co.  v.  Williams, 
71  N.  H  312. 

1188.  2.  Agent  to  Purchase  Outstanding 
Title.  —  Kent  v.  Dean,  T28  Ala.  600:  Coons  v. 
Clay,  (Ky.  1905)  87  S.  W.  Rep.  1078;  Avery  v. 
Stewart.  136  N.  Car.  426. 

5.  Voluntary  Grant.  —  Francis  v.  Cline,  96  Va. 
201. 
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note  7. 
118!). 

(a)  In  General 


(2)  Oral  Agreement  for  Interest  in  Land  to  Be  Purchased.  —  See 


(3)  Parol  Agreement  Relating  to  Purchase  at  Judicial  Sale  — 

—  See  note  3. 

Existence  of  Confidential  Relationship.  — -  See  note  4. 
(b)  Sale  of  Land  in  Which  Promisee  Has  Interest.  —  See  note  5» 
1  190.    See  notes  1,  2,  4. 

IIOI.     (e)  Promise  After  Purchase.  —  See  note  3. 

(f)  Proof  of  Agreement.  —  See  note  4. 

(g)  Purchaser   Holding  Himself  Out  as  Buying  for  Others  Interested  in  Land 

Sold.  —  See  note  5. 

(4)  Promise  of  Devisee  by  Which  Devise  Is  Secured  —  (a)  General 
Rule.  —  See  note  6. 

1  19£.     (b)  Decedent  Induced  Not  to  Make  Will.  —  See  note  I. 

(5)  Oral  Agreement  to  Hold  in  Trust  or  Reconvey  Lands  Vol- 
untarily Conveyed — '(a)  General  Rule.  —  See  note  3. 

1 193.    See  note  2. 

1  19-4.     (c)  Voluntary  Execution  of  Trust.  —  See  note  2. 

Parol  Declaration  of  Trust  with  Respect  to  Proceeds  of  Land.  —  See  notes  3,  4. 


11  §8.  7.  Verbal  Agreement  for  Interest  in 
Land  to  Be  Purchased.  —  Lyons  v.  Bass,  108  Ga. 
573;  Nagengast  v.  Alz,  93  Md.  522;  Largey  v. 
Leggat,  30  Mont.  148  ;  Banes  v.  Morgan,  204  Pa. 
St.  185;  Bardon  v.  Hartley,  112  Wis.  74.  See, 
however,  Wakeman  v.  Somarindyck,  73  N.  Y. 
App.  Div.  601. 

1189.  3.  Largey  v.  Leggat,  30  Mont.  148; 
Whiting  v.  Dyer,  21  R.  I.  278. 

4.  Existence  of  Confidential  Relationship.  — 
Boyd  v.  Hankinson,  (C.  C.  A.)  92  Fed.  Rep. 
49;  Kent  v.  Dean.  128  Ala.  600  (cotenants)  ; 
McWhirter  v.  Bowen,  (Supm.  Ct.  Spec.  T.)  38 
Misc.  (N.  Y.)  46,  modified  82  N.  Y.  App.  Div. 
144;  Yuengling  v.  Betz,  (Supm.  Ct.  Spec.  T.) 
38  Misc.  (N.  Y.)  260. 

5.  Constructive  Trust  Held  Not  to  Arise.  — 

—  Phillips  v.  Hardenburg,  181  Mo.  463  ;  Mac- 
kali  v .  Olcott,  93  N.  Y.  App.  Div.  282  ;  Fort  v. 
Paris  First  Baptist  Church,  (Tex.  Civ.  App. 
'899)  55  S.  W.  Rep.  402. 

1190.  1.  Constructive  Trust  Held  to  Arise. 

—  Dickson  v.  Stewart,  (Neb.  1904)  98  N.  W. 
Rep.  1085  ;  Avery  v.  Stewart,  136  N.  Car.  426. 

2.  Land  Secured  Below  Its  Value.  —  Woodfin  v. 
Marks,  104  Tenn.  512. 

4.  Confidential  Relation. —  Holmes  v.  Holmes, 
106  Ga.  858  (attorney  and  client)  ;  Pope  v. 
Dapray,  176  111.  478  (parent  and  child)  ;  Stub- 
bins  v.  Briggs,  (Ky.  1902)  68  S.  W.  Rep.  392. 
H  il  191 .  3.  Promise  After  Purchase.  —  Pratt  v. 
Darlington,  17  Pa.  Super.  Ct.  231. 

4.  Proof  of  Agreement.  —  Mackall  v.  Olcott, 
93  N.  Y.  App.  Div.  282. 

5  Misrepresentations  as  to  Purchase  in  Interest 
of  Others.  —  Compare  Whiting  v.  Dyer,  21  R.  I.  278. 

6.  Devise  Secured  by  Promises  to  Testator.  — 
Williams  v.  Williams,  t8o  111.  361  ;  Newis  v. 
Topfer,  121  Iowa  433,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1191  ;  Whitehouse  v. 
Bolster,  95  Me.  458  ;  Ahrens  v.  Tones,  169  N. 
Y.  555  ;  Vance  v.  Park,  8  Ohio  Cir.  Dec.  425, 
15  Ohio  Cir.  Ct.  713. 

1192.  1  Execution  of  Will  Prevented  by 
Promises.  —  Williams  v.  Williams,  :8o  111.  361. 
See,  however,  Cassels  v.  Finn,  122  Ga.  33,  106 
Am.  St.  Rep.  91. 


No  Trust  Arises  Unless  Promise  Made  and  Re- 
lied On.  —  Whitehouse  v.  Bolster,  95  Me.  458. 

3.  Agreement  to  Hold  in  Trust  or  Reconvey  — 
General  Rule  —  California.  —  Smith  v.  Mason, 
122  Cal.  426. 

Connecticut.  —  Verzier  v.  Convard,  75 
Conn.  1. 

Georgia.  —  Cassels  v.  Finn,  122  Ga.  33,  106 
Am.  St.  Rep.  91. 

Illinois.  —  Williams  v.  Williams,  180  111.  361  ; 
Monson  v.  Hutchin,  194  111.  431;  Potter  v. 
Clapp,  203  111.  592,  96  Am.  St.  Rep.  322 ;  Skahen 
v.  Irving,  206  111.  597 ;  Gallagher  v.  Northrup, 
114  111.  App.  368. 

Iowa.  —  Andrew  v.  Andrew,  114  Iowa  524; 
Gregory  v.  Bowlsby,  115  Iowa  327;  Luckhart  v. 
Luckhart,  120  Iowa  248;  Willis  v.  Robertson, 
121  Iowa  380;  Newis  v.  Topfer,  121  Iowa  433. 

Kentucky.  —  Holtheide  v.  Smith,  (Ky.  1903) 
74  S.  W.  Rep.  689.  See,  however,  Row  v. 
Johnston,  (Ky.  1904)  78  S.  W.  Rep.  906. 

Massachusetts. —  Perkins  v.  Perkins,  181 
Mass.  401. 

Nebraska.  —  Elder  v.  Webber,  (Neb.  1902) 
92  N.  W.  Rep.  126;  Pollard  v.  McKenney,  (Neb. 
1903)  96  N.  W.  Rep.  679. 

Neiv  Jersey.  —  Coffey  v.  Sullivan,  63  N.  J. 
Eq.  296. 

New  York.  —  Bullenkamp  v.  Bullenkamp,  34 
N.  Y.  App.  Div.  193,  43  N.  Y.  App.  Div.  510. 
See.  however,  Ahrens  v.  Jones,  169  N.  Y.  555. 

Pennsylvania. —  Grove  v.  Kase,  2  Dauphin 
Co.  Rep.  (Pa.)  125,  195  Pa.  Si.  325;  Braun  v. 
First  German  Evangelical  Lutheran  Church,  198 
Pa.  St.  152;  Simcnds's  Estate,  201  Pa.  St.  413, 
20  Pa.  Super.  Ct.  450.  See,  however,  Goodwin 
v.  McMinn.  193  Pa.  St.  646,  74  Am.  St.  Rep.  703. 

Wisconsin.  —  Fillingham  v.  Nichols,  108  Wis. 
49. 

1193.  2.  Parol  Trust  in  Favor  of  Third 
Person.  —  Ammonette  v.  Black,  73  Ark.  310. 

1194.  2.  Voluntary  Execution  of  Trust  Up- 
held as  Against  Creditors  of  Grantee.  —  Polk  v. 

Boggs,  122  Cal.  114. 

3.  Resale  by  Grantee  —  Parol  Declaration  of 
Trust  with  Respect  to  Proceeds.  —  Simonds's  Es- 
tate, 201  Pa.  St.  413. 
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1194.  (d)  Fraud  or  Imposition.  —  See  note  5. 

(e)  Intention  Not  to  Perform  Agreement.  —  See  note  6. 

1 195.  (f)  Existence  of  Confidential  Relation.  —  See  note  2. 

Husband  and  Wife.  —  See  note  3. 

(g)  Conveyance  at  Instance  of  Grantee.  —  See  note  5. 

(h)  Proof  of  Agreement  to  Hold  in  Trust.  —  See  note  6. 
1190.    (j)  Right  to  Recover  Recited  Consideration.  —  See  note  4. 

4.  Constructive  Trusts  Arising  Out  of  Breach  of  Fiduciary  Duties  — 

a.  In  General.  —  See  notes  5,  6. 

1197.  b.  Fiduciaries  Purchasing  Trust  Property  at  Judicial 
or  Trust  Sales.  —  See  note  1. 

1 198.  c.  Fiduciaries  Purchasing  Adverse  Titles  —  (i)  In  General. 
—  See  notes  1,  3,  4. 


1194.  4.  Willis  v.  Robertson,  121  Iowa  380. 

5.  Fraud  or  Imposition.  —  Aldrich  v.  Has- 
singer,  13  Hawaii  138;  Williams  v.  Williams, 
180  111.  361;  Newis  v.  Topfer,  121  Iowa  433; 
Gregorys.  Bowlsby,  126  Iowa  588;  Bullenkainp 
v.  Bullenkamp,  43  N.  Y.  App.  Div.  510. 

6.  Intention  Not  to  Perform  Agreement.  — 
Aldrich  v.  Hassinger,  13  Hawaii  138;  Becker 
v.  Schwerdtle,  141  Cal.  386;  Gregory  v. 
Bowlsby,  115  Iowa  327;  Pollard  v.  McKenney, 
(Neb.  1903)  96  N.  W.  Rep.  679. 

1195.  2.  Existence  of  Confidential  Relation — 
California.  —  Kimball  v.  Tripp,  13  Cal.  631  ; 
Odell  v.  Moss,  137  Cal.  542;  Jones  v.  Jones,  140 
Cal.  587  (conveyance  by  wife  to  husband)  ; 
Becker  v.  Schwerdtle,  141  Cal.  386. 

Georgia.  —  Holmes  v.  Holmes,  106  Ga.  858. 
Hawaii.  —  Aldrich  v.  Hassinger,  )3  Hawaii 
138. 

Illinois. —  Stahl  v.  Stahl,  214  111.  131,  105 
Am.  St.  Rep.  101. 

Iowa.  —  Newis  v.  Topfer,  121  Iowa  433; 
Gregory  v.  Bowlsby,  126  Iowa  388. 

Nebraska. —  Pollard  v.  McKenney,  (Neb. 
1903)  96  N.  W.  Rep.  679;  Koefoed  v.  Thomp- 
son, (Neb.  1905)  102  N.  W.  Rep.  268. 

New  Jersey.  —  Baldwin  v.  Trowbridge,  62 
N.  J.  Eq.  468. 

New  York.  —  Bullenkamp  v.  Bullenkamp,  34 
N.  Y.  App.  Div.  193,  43  N.  Y.  App.  Div. 
510. 

Pennsylvania.  —  Goodwin  v.  McMinn,  193  Pa. 
St.  646,  74  Am.  St.  Rep.  703. 

3.  Husband  and  Wife.  —  Where  a  grantor,  in 
contemplation  of  death  and  for  the  purpose  of 
making  an  equitable  disposition  of  his  property 
between  those  entitled  to  it,  conveyed  it  to  his 
wife,  who  had  no  other  property,  upon  her  ex- 
press promise,  which  was'a  part  of  the  consid- 
eration of  the  conveyance,  that  she  would  pay 
a  specified  sum  to  his  grandchildren,  it  was 
held  that  though  no  express  trust  was  created 
by  her  promise,  still,  upon  her  refusal  to  pay, 
equity  would  declare  her  to  be  a  trustee  ex 
maleficio  for  the  protection  of  the  intended 
beneficiaries,  the  trust  not  affecting  the  deed, 
but  acting  upon  the  gift  as  it  reached  the  pos- 
session of  the  grantee.  Ahrens  v.  Jones,  169 
N.  Y.  555- 

5.  Conveyance  at  Instance  of  Grantee.  —  See 
Bullenkamp  v.  Bullenkamp,  34  N.  Y.  App.  Div. 
«93- 

6.  Proof  of  Agreement  to  Hold  in  Trust.  — 
Aldrich  v.  Hassinger,  13  Hawaii  138,  citing  15 


Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1195; 
Buddensiek  v.  Lipman,  58  N.  J.  Eq.  334. 

1 196.  4.  Right  to  Recover  Recited  Consider- 
ation.—  Bellinger  v.  Collins,  117  Iowa  173. 

5.  Breach  of  Fiduciary  Duty —  United  States. 
—  Trice  v.  Comstock,  i2t  Fed.  Rep.  620,  57 
C.  C.  A.  646. 

Alabama.  —  Lagarde  v.  Anniston  Lime,  etc., 
Co.,  126  Ala.  496;  Kent  v.  Dean,  128  Ala.  600; 
Northwestern  Land  Assoc.  v.  Grady,  137  Ala. 
219. 

Arizona.  —  Sun  Dance  Gold-Min.  Co.  v. 
Frost,  (Ariz.  1901)  64  Pac.  Rep.  435. 

California.  —  Kofoed  v.  Gordon,  122  Cal.  314; 
Montgomery  v.  Rauer,  125  Cal.  227., 

Colorado.  —  Van  Wagemen  v.  Carpenter.  27 
Colo.  444. 

Illinois.  —  Frohlich  v.  Seacord,  180  111.  85. 

Iowa.  —  Paulus  v.  Reed,  121  Iowa  224. 

Kentucky.  —  Butler  v.  Stark,  (Ky.  1904)  79 
S.  W.  Rep.  204. 

Minnesota.  —  Gilbert  v.  Heweston,  79  Minn. 
326,  79  Am.  St.  Rep.  486. 

Nebraska.  —  Cutler  v.  Meeker,  (Neb.  1904) 
99  N.  W.  Rep*.  514. 

New  Jersey.  —  Seacoast  R.  Co.  v.  Wood,  65 
N.  J.  Eq.  530. 

Pennsylvania.  —  Walker  v.  Walker,  199  Pa. 
St  435- 

South  Dakota. —  Luscombe  v.  Grigsby,  1 1  S. 
Dak.  408. 

Texas.  —  Halsell  v.  Wise  County  Coal  Co.,  19 
Tex.  Civ.  App.  564. 

West  I'irginia. — Jones  v.  Thorn,  45  W.  Va. 
186. 

6.  In  re  Biss,  (1903)  2  Ch.  40;  Smith  v. 
Stevenson,  204  Pa.  St.  194  ;  Laning  v.  Darling, 
209  Pa.  Sc.  254;  Gilbert  v.  Windhusen,  31 
Wash.  249 ;  Chantler  v.  Hubbell,  34  Wash. 
211. 

1 197.  1.  Fiduciaries  Purchasing  Trust  Prop 
erty.  —  Williams  v.  Scott,  (1900)  A.  C.  499; 
Gastonguay  v.  Savoie,  29  Can.  Sup.  Ct.  613 ; 
Preston  v.  Preston,  202  Pa.  St.  515. 

119§.  1.  Fiduciaries  Purchasing  Adverse 
Title.  —  Sun  Dance  Gold-Min.  Co.  v.  Frost, 
(Ariz.  1901)  64  Pac.  Rep.  435;  Gilbert  v. 
Heweston,  79  Minn.  1.16,  79  Am.  St.  Rep.  4Si> . 
Merrick  v.  Waters,  171  N.  Y.  655,  affirming  51 
N.  Y.  App.  Div.  83  ;  Thompson  v.  Thompson, 
(Tenn.  Ch.  1899)  54  S.  W.  Rep.  145. 

3.  Calumet  Gold  Min.,  etc.,  Co.  v.  Phillips, 
31  Colo.  267. 

Purchases  by  Corporation  Directors  or  Officers.  — 
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I  10>v    (  j)  To  W/iat  Fiduciary  Relations  Rule  Applies.  —  See  note  5. 

1200.  e.  Contracts  Between  Persons  in  Fiduciary  Relations. 

—  See  note  1. 

IV.  Against  Whom  Implied  Trusts  Will  Be  Enforced  —  Bona 

Fide  Purchasers.  —  See  note  4. 

1201.  See  note  1. 

Creditors.  —  See  note  2. 
1 303.    See  note  1 . 

1 203.   V.  Rules  of  Public  Policy  Affecting  Enforcbment  of  Implied 

TRUSTS  —  Perpetration  of  Fraud.  —  See  note  6. 
1201.    See  note  1. 

VI.  Remedies  —  1.  In  General.  —  See  note  4. 
1205.    VII.  Laches  and  Limitations  —  1.  The  General  Principle.  —  See 

note  5. 

2.  Analogy  to  Statute  of  Limitations.  —  See  note  6. 


Compare  Seacoast  R.  Co.  v.  Wood,  65  N.  J.  Eq. 
530. 

1198.  4.  Purchase  of  Property  Necessary  to 
Cestui  Que  Trust. —  Seacoast  R.  Co.  v.  Wood,  65 
N.  J.  Eq.  530. 

5.  See  Trice  v.  Comstock,  121  Fed.  Rep.  620, 
57  C.  C.  A.  646,  where  the  question  is  discussed 
at  length. 

1200.  1.  Contracts  Between  Persona  in 
Fiduciary  Relations.  —  Schneider  v.  Schneider, 
125  Iowa  1. 

4.  Bona  Fide  Purchasers  for  Value.  —  Canfield 
t.  Plummer,  212  111.  541  ;  Banes  v.  Morgan,  204 
Pa.  St.  185;  Babcock  v.  Wells,  25  R.  I.  30. 

The  Burden  of  Proving  Notice  of  resulting  trust 
is  on  the  party  seeking  to  enforce  the  trust. 
Oaks  v.  West,  (Tex.  Civ.  App.  1901)  64  S.  W. 
Rep.  1033. 

A  Grantee  in  Payment  of  an  Antecedent  Debt 
takes  subject  to  implied  trusts.  Thompson  v. 
Thompson,  (Tenn.  Ch.  1899)  54  S.  W.  Rep. 
145- 

A  Voluntary  Grantee  takes  subject  to  implied 
trusts.  Jones  v.  Jones,  140  Cal.  587  ;  Bellinger 
v.  Collins,  117  Iowa  173. 

Heirs  and  Devisees  take  subject  to  implied 
trusts.  Paulus  ti.  Reed.  121  Iowa  224;  Pollard 
v.  McKenney,  (Neb.  1903)  96  N.  W.  Rep.  679; 
Bible  v.  Marshall.  103  Tenn.  324;  Hill  v.  True, 
104  Wis.  294. 

1201.  1.  Purchasers  with  Notice  —  United 
States.  —  Central  Stock,  etc.,  Exch.  v.  Bend- 
inger,  109  Fed.  Rep.  926,  48  C.  C.  A.  726;  Mis- 
souri Broom  Mfg.  Co.  v.  Guynion,  (C.  C.  A.) 
115  Fed.  Rep.  112;  Trice  v.  Comstock,  121  Fed. 
Rep.  620,  57  C.  C.  A.  646. 

Alabama.  —  National  Mut.  Bldg.  etc.,  Assoc. 
v.  Culberson,  (Ala.  1899)  25  So.  Rep.  173; 
Kent  v.  Dear,.  128  Ala.  600. 

Idaho.  —  Branstetter  v.  Mann,  6  Idaho  580. 

Illinois.  —  Afetropolis  First  Nat.  Bank  v. 
Leech,  207  111.  215;  Graham  v.  Graham,  85  111. 
App.  460. 

Kentucky.  —  Webb  v.  Foley,  (Ky.  1899)  49 
S.  W.  Rep.  40. 

New  Hampshire.  —  Manchester  St.  R.  Co.  v. 
Williams,  71  N.  H.  312. 

New  Jersey.  —  Condit  v.  Bigalow.  64  N.  J. 
Fq.  504. 

Ohio.  —  Ward  v.  Ward,  12  Ohio  Cir.  Dec.  59. 
Oregon.  —  Schwartz  v.  Gerhardt,  44  Oregon 
425. 


South  Dakota.  —  Luscombe  v.  Grigsby,  n  S. 
Dak.  408. 

Tennessee.  —  Woodfin  v.  Marks,  104  Tenn. 
512. 

Texas.  —  Caldwell  v.  Bryan,  20  Tex.  Civ. 
App.  168;  Stone  v.  Kahle,  22  Tex.  Civ.  App. 
185;  Oaks  v.  West,  (Tex.  Civ.  App.  1901)  64 
S.  W.  Rep.  1033;  Sparks  v.  Taylor,  (Tex.  Civ. 
App.  1905)  87  S.  W.  Rep.  740. 

Virginia.  —  Flanary  v.  Kane,  102  Va.  547. 
2.  General  Creditors.  —  Tillman  v.  Murrell,  120 
Ala.  239 ;  Linnel  v:  Hudson.  59  S.  Car.  283 ; 
Standard  Mercantile  Co.  v.  Ellis,  48  W.  Va. 
309. 

Assignee  in  Bankruptcy.  —  In  re  Peabody,  (C. 
C.  A.)  118  Fed.  Rep.  266;  In  re  Spencer,  128 
Fed.  Rep.  654. 

1202.  1.  Judgment  Creditor.  —  School  Dist. 
No.  10  v.  Peterson,  74  Minn.  122,  73  Am.  St. 
Rep-  337- 

Attaching  Creditors.  —  Chicago,  etc.,  R.  Co.  v. 
Omaha  First  Nat.  Bank,  58  Neb.  548;  McClung 
z.  Colwell,  107  Tenn.  592.  So  Am.  St.  Rep.  961  ; 
Caldwell  v.  Bryan,  20  Tex.  Civ.  App.  ifi8. 

A  Judgment  Creditor  Purchasing  at  an  Execu- 
tion Sale  takes  subject  to  any  resulting  trust. 
Hicks  v.  Pogue,  33  Tex.  Civ.  App.  333. 

1203.  6.  Perpetration  of  Fraud.  —  Chantler 
V  Hubbell,  34  Wash.  211. 

1204.  1.  Fraud  on  Creditors.  —  Goodrich  v. 
Hicks,  19  Tex.  Civ.  App.  528. 

4.  Bill  in  Equity.  —  Jones  v.  Jones,  140  Cal. 
587;  James  v  Groff,  157  Mo.  402:  Goodwin  v. 
McMinn,  193  Pa.  St.  646,  74  Am.  St.  Rep.  703. 

For  Matters  of  Procedure  in  the  case  of  bills 
to  enforce  implied  trusts,  see  the  title  Trusts 
and  Trustees,  22  Encyc.  of  Pl.  and  Pr.  117 
et  seq.,  and  the  Supplement  thereto. 

1  205.  5.  Enforcement  of  Implied  Trusts  May 
Be  Barred  by  Laches. —  Haney  v.  Legg,  129  Ala. 
619,  87  Am.  St.  Rep.  81  :  Stubbins  v.  Briggs, 
(Ky.  1902I  68  S.  W.  Rep.  392  ;  Smith  v.  Holt- 
heide.  (Ky.  !003~t  74  S.  W.  Ren  ->8:  Stevenson 
v.  Smith,  T89  Mo.  447  r  Cron-lev  v.  Crowley. 
72  N.  H.  241  ;  Oaks  v.  West.  (Tex.  Civ.  App. 
1901)  64  S.  W.  Rep.  1033:  Havenor  7'.  Pipher, 
109  Wis.  108.  See  generally  the  title  Laches. 
125.  9  el  seq. 

Relation  of  Parties.  —  Zunkel  v.  Colson,  T09 
Iowa  695. 

6.  General  Rule  Analogous  to  Limitation  of 
Actions  at  Law  Applied,  —  McMurray  v.  McMur- 
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I  300.     Statutory  Limitations  Expressly  Relating  to  Implied  Trusts.  —  See  note  3. 

1307.  4.  Knowledge  of  Right.  — ■  See  note  2. 

6.  Recognition  of  Implied  Trust.  —  See  note  4. 

7.  Possession.  —  See  note  5. 

1308.  8.  Lapse  of  Time  as  Affecting  Quantum  of  Proof.  —  See  note  1. 
VIII.  Character  and  Incidents  of  Estates  Arising  Out  of 

Implied  Trusts  —  2.  Extinguishment  of  Trust.  —  See  note  4. 

1309.  6.  Attachment  and  Execution.  —  See. note  3. 


ray,  180  Mo.  526, citing  15  Am.  and  Eng. Encyc. 
of  Law  (2d  ed. )  1205. 

Persons  under  Disability.  — See  Condit  v.  Biga- 
low,  64  N.  J.  Eq.  504. 

1206.  3.  Statutory  Provisions.  —  Braun  v. 
First  German  Evangelical  Lutheran  Church,  198 
Pa.  St.  152;  Preston  v.  Preston,  202  Pa.  St.  515. 

1207.  2  Knowledge  of  Fraud. —  Haney  v. 
Legg,  129  Ala.  619,  87  Am.  St.  Rep.  81,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1207; 
McMurray  v.  McMurray,  180  Mo.  526. 

4.  Recognition  of  Implied  Trust.  —  Haney  v. 
Legg,  129  Ala.  619,  87  Am.  St.  Rep.  81,  citing 
15  Am.  and  Eng.  Encyc.  ok  Law  (2d  ed.)  1207  ; 
Plass  v.  Plass,  122  Cal.  3  ;  Faylor  v.  Faylor,  136 
Cal.  92;  Madison  v.  Madison;  206  111.  534; 
Zunkel  v.  Colson,  109  Iowa  695  ;  Newis  v.  Top- 


fer,  121  Iowa  433;  Williams  v.  Williams,  (Ky. 
1903)  76  S.  W.  Rep.  413;  Crowley  v.  Crowley, 
72  N.  H.  241. 

5.  Possession.  —  Plass  v.  Plass,  122  Cal.  3; 
Dorman  v.  Dorman,  187  111.  154,  79  Am.  St. 
Rep.  210;  Ackley  v.  Croucher,  203  111.  530; 
Butler  v.  Carpenter,  163  Mo.  597.  Compare 
Smith  v.  Holtheide,  (Ky.  1903)  74  S.  W.  Rep. 
718. 

120§.  1.  Lapse  of  Time  as  Affecting  Quantum 
of  Proof.  —  Malley  v.  Malley,  121  Iowa  237. 

4.  Trust  May  Be  Extinguished  by  Matter  in 
Pais.  — Proctor  v.  Rand,  94  Me.  313;  Phillips 
v.  Swenson,  16  S.  Dak.  357. 

1209.  3.  Implied  Trusts  Subject  to  Execu- 
tion. —  Goodrich  v.  Hicks,  19  Tex.  Civ.  App. 
528. 


IMPLIED  WARRANTIES. 

Ky   Leo  Goodman. 

1313.    I.  Definition  and  Nature.  —  See  note  2. 

131*5.    IV.  Implied  Warranty  of  Title  —  2.  Common-law  Rule  —  a.  As 

to  Chattels  in  Vendor's  Possession  —  (1)  Warranty  of  Title  Implied.  — 
See  note  3. 

1 3 1 H.    V.  Implied  Warranty  of  Quality  —  1.  In  General.  —  See  note  1 1 . 
1319.    2.  Implied  Warranty  of  Sound  Quality  from  Sound  Price.  —  See 
note  5. 

1330.  3.  Sales  on  Inspection  —  a.  In  General.  • —  See  notes  4,  5. 

1331.  See  notes  3,  5. 

b.  Patent  Defects.  —  See  note  7. 


121 M.  2.  Language  upon  Fair  Construction 
Equivalent  to  Warranty  Sufficient. —  Petty  v. 
Fish,  (N.  Y.  City  Ct.  Gen.  T.)  30  Misc.  (N.  Y.) 
828. 

123  5.  3.  Implied  Warranty  of  Chattels  in 
Possession.  —  Deatz  v.  U.  S.,  38  Ct.  CI.  355; 
Wilson  v.  Belles,  22  Pa.  Super.  Ct.  477. 

121  fc.    11.  Buyer  Purchases  at  His  Own  Risk. 

—  Earl  v.  Westfall  Commission  Co.,  70  Ark.  61  ; 
Burnett  v.  Hensley,  118  Iowa  575;  Farren  v. 
Damcron,  99  Md.  323,  105  Am.  St.  Rep.  297; 
Joy  v.  National  Kxch.  Bank.  32  Tex.  Civ.  App. 
398- 

121!).  5.  Common-law  Rule.  —  See  Gage  v. 
Carpenter,  47  C.  C.  A.  39,  107  Fed.  Rep.  886. 

1220.  4.  No  Implied  Warranty  in  Absence 
of  Fraud —  United  States. —  Dodge  v.  Dickson 
Mfg.  Co.,  (C.  C.  A.)  113  Fed.  Ren.  218. 

Arkansas.  —  Earl  v.  Westfall  Commission  Co., 
70  Ark.  61. 

Illinois.  —  Tellurirle  Power  Transmission  Co. 
v.  Crane  Co.,  103  111.  App.  647,  affirmed  208  111. 


218  ;  Martin  v.  Roehm,  92  111.  App.  87  ;  Horwich 
v.  Western  Brewery  Co.,  9s  111.  App.  162. 

Kansas.  —  National  Oil  Co.  v.  Rankin,  68 
Kan.  679. 

Louisiana.  —  Fee  v.  Sentell,  52  La.  Ann. 
1957- 

Maryland.  —  Farren  v.  Dameron,  99  Md.  323, 
105  Am.  St.  Rep.  297. 

Pennsylvania.  —  Wilson  v.  Belles,  22  Pa. 
Super.  Ct.  477. 

Canada.  —  Higgins  v.  Clish,  (Canada)  34 
Nova  Scotia  135. 

5.  Inspection  Unnecessary  if  Opportunity  to 
Inspect  Given.  - —  Tclluride  Power  Transmission 
Co.  v.  Crane  Co.,  208  111.  218. 

1221.  ?..  Seller  May  Permit  Buyer  to  Cheat 
Himself. —  Horwich  v.  Western  Brewery  Co., 
95  III.  App.  171. 

5.  Vendor  May  Warrant  Ag-ainst  Patent  Defects. 
—  June  v.  Falkinburg,  89  Mo.  App.  563. 

7.  Patent  Defects.  -  Ragsdale  v.  Shipp.  108 
Ga.  817;  Fall,  etc.,  Fish  Co.  v.  Point  Roberts 
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that  Goods  Will 


I***.   J.  Latent  Defects.  —  Sec  note  5. 

I  **tf.    Sec  note  2. 

4.  Sales  by  Description  —  a.  Warranty 
Correspond  with  Description.  —  See  notes  4,  5. 

1**1.  b.  Rights  and  Remedies  of  Buyer  for  Breach  of  War- 
ranty. —  See  notes  2,  3. 

1**5.    5.  Sales  by  Sample  —  a.  Implied  Warranty  that  Goods  Will 
Correspond  with  Sample.  —  See  notes  3,  4. 
1**0.    See  note  1. 

b.  Right  to  Compare  Goods  with  Sample  Before  Accept- 
ance. —  See  note  4. 

c  Rights  and  Remedies  of  Buyer  in  Case  Goods  Do  Not 
Conform  to  Sample.  —  See  note  6. 
1**7.    See  notes  1,  2. 

Fishing,  etc.,  Co.,  24  Wash.  633,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1221-1223. 
122*1.    5.  Latent  Defects  Unknown  to  Seller. 

—  Gorge  v.  Carpenter,  107  Fed.  Rep.  886,  47 
C.  C.  A.  39;  Higgins  v.  Clish,  (Canada)  34  Nova 
Scotia  135.  But  see  Haffman  v.  Dixon,  105 
Wis.  315. 

I  22. J.    2.  Latent  Defects  Known  to  Seller.  — 

Osborn  v.  American  Ink  Co.,  (Supm.  Ct.  App. 
T.)  29  Misc.  (N.  Y.)  648. 

4.  Condition  Precedent.  —  Munford  v.  Kevil, 
109  Ky.  246;  Carleton  v.  Lombard,  19  N.  Y. 
App.  Div.  297,  affirmed  162  N.  Y.  628.  See  also 
Waeber  v.  Talbot,  167  N.  Y.  48,  82  Am.  St.  Rep. 
712. 

5.  Implied  Warranty  that  Goods  Will  Corre- 
spond to  Description  —  Georgia.  —  American 
Grocery  Co.  v.  Brackett,  119  Ga.  489. 

Illinois.  —  Telluride  Power  Transmission  Co. 
v.  Crane  Co.,  103  111.  App.  647,  affirmed  208 
111.  218. 

Iozca. — Timken  Carriage  Co.  v.  Smith,  123 
Iowa  554. 

Maine.  —  Noble  v.  Buswell,  96  Me.  73. 

Massachusetts.  —  Day  v.  Mapes-Reeve  Constr. 
Co.,  174  Mass.  412. 

Missouri.  —  Beck,  etc.,  Iron  Co.  v.  Holbeck, 
109  Mo.  App.  179.  » 

New  Jersey'.  —  Ivans  v.  Laury,  67  N.  J.  L. 
'53- 

New  York.  —  Waeber  v.  Talbot,  167  N.  Y. 
48.  82  Am.  St.  Rep.  712;  Abel  v.  Murphy, 
(Supm.  Ct.  App.  T.)  43  Misc.  (N.  Y.)  648; 
Bell  v.  Mills,  78  N.  Y.  App.  Div.  42. 

Pennsylvania.  —  Wilson  v.  Belles,  22  Pa. 
Super.  Ct.  477. 

19224.  2.  Repudiation  of  Contract  for  Noncon- 
formity.—  Noble  v.  Buswell,  96  Me.  73;  Fall, 
etc.,  Fish  Co.  v.  Point  Roberts  Fishing,  etc.,  Co., 
24  Wash.  633,  citing  15  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1224. 

3.  Suit  for  Breach  of  Warranty.  —  Compare 
Munford  v.  Kevil,  109  Ky.  246;  Neff  v.  Mc- 
Nee'.y,  (Neb.  1901)  96  N.  W.  Rep.  150,  in  which 
c?.-es  it  appears  that  the  rule  stated  in  the 
original  text  does  not  apply  if  the  vendee  in- 
spects or  has  the  opportunity  to  inspect  and 
then  retains  the  goods. 

1225.  3.  Warranty  that  Goods  Will  Corre- 
spond with  Sample —  California.  —  Browning  v. 
McNear,  145  Cal.  272. 

De'a'i  nre.  —  T.ove  v.  Barnesville  Mfg.  Co.,  3 
Penn.  (Del.)  152. 


Illinois.  —  Newton  Rubber  Works  v.  Home 
Rattan  Co.,  100  111.  App.  421  ;  Spring  v.  Slay- 
den-Kirksey  Woolen  Mills,  106  111.  App.  579. 

Kansas.  —  Nixa  Canning  Co.  v.  Lehmann- 
Higginson  Grocer  Co.,  (Kan.  1905)  79  Pac. 
Rep.  141. 

Missouri.  —  Schoenberg  v.  Loker,  88  Mo. 
App.  387  ;  Alabama  Steel,  etc.,  Co.  v.  Symons, 
110  Mo.  App.  41;  Roth  v.  Continental  Wire 
Co.,  94  Mo.  App.  236. 

New  York.  —  Lichtenstein  v.  Robolinsky,  98 
N.  Y.  App.  Div.  516;  New  York  Hydraulic 
'Press  Brick  Co.  v.  Gunn,  (Supm.  Ct.  App.  T.) 
43  Misc.  (N.  Y.)  330 ;  Ideal  Wrench  Co.  v. 
Garvin  Mach.  Co.,  65  N.  Y.  App.  Div.  235. 

Texas.  —  Hume  v.  Sherman  Oil,  etc.,  Co.,  27 
Tex.  Civ.  App.  366. 

Where  a  Sale  Is  Partly  hy  Sample  and  Partly  by 
Description,  the  goods  must  correspond  to  the 
description  in  the  respect  covered  thereby,  and 
to  the  sample  in  other  respects.  Henry  v.  Tal- 
cott,  175  N.  Y.  385. 

4.  The  Rule  in  Pennsylvania  was  changed  by 
Act  April  13,  1887,  which  prescribes  "an  im- 
plied warranty  on  the  part  of  the  seller  that  the 
goods,  chattels,  and  property  sold  and  to  be 
delivered  are  the  same  in  quality  as  the  sample 
shown."  Baltimore  Brick  Co.  v.  Coyle,  (18  Pa. 
Super.  Ct.  186;  Jones  v.  Jennings,  168  Pa.  St. 
493;  Hoffman  v.  fturr,  155  Pa.  St.  218.  See 
also  Simpson  v.  Karr,  22  Pa.  Super.  Ct.  8. 

1220.  1.  More  Accurately,  the  Warranty  Is 
Express  in  a  case  of  sale  by  sample,  "the 
affirmation  being  made  by  the  sample  itself 
silently  asserting  the  qualities  of  the  bulk  it 
represents."  Henry  v.  Talcott,  175  N.  Y.  385. 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1226. 

4.  Right  to  Inspect  Before  Acceptance.  —  Love 
v.  Barnesville  Mfg.  Co.,  3  Penn.  (Del.)  152. 
6.  Rescission  and  Suit  for  Breach  of  Warranty. 

—  Spring  v.  Slayden-Kirksey  Woolen  Mills,  106 
111.  App.  579;  Henry  v.  Talcott.  175  N.  Y.  385. 
See  also  Love  v.  Barnesville  Mfg.  Co.,  3  Penn. 
(Del.)  152. 

122?'.  1.  Return  Not  Necessary  in  Order  to 
Sue  for  Breach  of  Warranty.  —  The  rule  stated  in 
the  original  text  is  confined  to  rescission,  and 
a  return  of  the  goods  is  not  necessary  in  order 
to  sue  for  a  breach  of  the  warranty.  Henrv 
v.  Talcott,  175  N.  Y.  385.  And  it  is  also  held 
that  the  purchaser  may  set  off  the  damages  in 
an  action  for  the  price.    Browning  v.  McNear, 
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1227.  d.  Liability  of  Seller  Where  Sample  Contains  Latent 
Defects.  —  See  notes  3,  4. 

e.  Warranty  of  Merchantability  or  Fitness  for  Par- 
ticular  Purpose.  —  See  notes  6,  7,  8. 

/.  What  Constitutes  Sale  by  Sample.  —  See  note  10. 

1228.  See  notes  1,  2,  3,  4,  7. 

1229.  6.  Particular  Kinds  of  Warranty  —  a.  Of  Merchantability  — 
(1)  Under  What  Circumstances  Warranty  Arises — Sales  Without  Inspection.— 
See  notes  2,  3. 

1230.  See  notes  1,  2,  3. 

Rule  Not  Applicable  Where  Buyer  Relies  on  His  Own  Judgment.  —  See  note  4. 
(3)  Rights  of  Buyer  on  Breach  vf  Warranty.  —  See  note  8. 

1231.  b.  Of  Fitness  for  Purpose  Intended  —  (i)  Principle  on 
Which  This  Implied  Warranty  Rests.  —  See  note  2. 

(2)  Of  Manufacturer  of  Article  to  User —  (a)  Where  Buyer  Relies  on 
Manufacturer's  Judgment  —  aa.  Statement  op  Rule  — (aa)  In  General.  ■ —  See  note  3. 


145  Cal.  272.  See  also,  as  to  the  same  doc- 
trine in  Missouri,  Alabama  Steel,  etc.,  Co.  v. 
Symons,  110  Mo.  App.  41;  Miles  v.  Withers, 
76  Mo.  App.  87  ;  St.  Louis  Brewing  Assoc.  v. 
McEnroe,  80  Mo.  App.  429 ;  Schoenberg  v. 
Loker,  88  Mo.  App.  387  ;  Aultman  v.  Hunter,  82 
Mo.  App.  632. 

1227.  2.  Valueless  Goods. —  See  Schoenberg 
v.  Loker,  88  Mo.  App.  387. 

3.  Latent  Defects  —  Sale  by  Manufacturer.  — 
Price  v.  Kohn,  99  111.  App.  115;  Nixa  Canning 
Co.  v.  Lehmann-Higginson  Grocer  Co.,  (Kan. 
■905)  79  Pac.  Rep.  141,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1227;  Henry  v. 
Talcott,  175  N.  Y.  385. 

4.  Sales  by  Person  Not  Manufacturer.  —  See 
Henry  v.  Talcott,  175  N.  Y.  385. 

6.  Warranty  of  Merchantability.  —  Nixa  Can- 
ning Co.  v.  Lehmann-Higginson  Grocer  Co., 
(Kan.  1905)  79  Pac.  Rep.  141,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1227. 

7.  See  Schoenberg  v.  Loker,  88  Mo.  App.  387. 

1.  Warranty  of  Fitness  for  Particular  Purpose. 
—  Love  v.  Barnesville  Mfg.  Co.,  3  Penn.  (Del.) 
152. 

10.  Mere  Exhibition  of  Sample  Does  Not  Con- 
stitute Sale  by  Sample.  —  Smith  v.  Coe,  55  N.  Y. 
App.  Div.  585,  affirmed  170  N.  Y.  162.  See 
also  Henry  v.  Talcott,  175  N.  Y.  385. 

122§.  1.  Parties  Must  Contract  with  Refir- 
ence  to  Sample.  —  Browning  v.  McNear,  145  Cal. 
272,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1227;  Henry  v.  Talcott,  175  N.  Y. 
385 ;  Smith  v.  Coe,  55  N.  Y.  App.  Div.  585, 
affirmed  170  N.  Y.  162;  New  York  Hydraulic 
Press  Brick  Co.  v.  Gunn,  (Supm.  Ct.  App.  T.) 
43  Misc.  (N.  Y.)  330. 

2.  Samples  Shown  to  Enable  Purchaser  to  Judge 
Quality.  —  New  York  Hydraulic  Press  Brick 
Co.  v.  Gunn,  (Supm.  Ct.  App.  T.)  43  Misc.  (N. 
Y.)  330;  Baylis  v.  Weibezahl,  (Supm.  Ct.  App. 
T.)  42  Misc.  (N.  Y.)  178;  Crocker-Wheeler 
Electric  Co.  v.  Johns-Pratt  Co..  29  N.  Y.  App. 
Div.  300,  affirmed  164  N.  Y.  593 ;  Henry  v. 
Talcott,  175  N.  Y.  385;  Smith  v.  Coe,  170  N. 
Y.  162. 

3.  Goods  to  Be  Different  from  Sample.  —  See 
Henry  v.  Talcott,  175  N.  Y.  385. 

4.  Sales  with  Opportunity  to  Inspect. —  Brown- 
ing v.  McNear,  145  Cal.  272;  Smith  v.  Coe, 
170  N.  Y.  162. 


7.  Sale  by  Sample  Question  for  Jury.  —  Brown- 
ing v.  McNear,  145  Cal.  272 ;  Henry  v.  Talcott, 
175  N.  Y.  385;  New  York  Hydraulic  Press 
Brick  Co.  v.  Gunn,  (Supm.  Ct.  App.  T.)  43 
Misc.  (N.  Y.)  330. 

No  Conflict  in  Evidence  —  Question  of  Law.  — 
Smith  v.  Coe,  170  N.  Y.  162. 

'1229.  2.  Sales  Without  Inspection.  —  Frith 
v.  Hollan,  133  Ala.  586,  citing  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1229;  Bunch  v. 
Weil,  72  Ark.  343  ;  Main  v.  Dearing,  73  \rk. 
470;  National  Cotton  Oil  Co.  v.  Young,  (Ark. 
1905)  85  S.  W.  Rep.  92;  Bierman  v.  City  Mills 
Co.,  151  N.  Y.  482,  56  Am.  St.  Rep.  636; 
Standard  Rcpe,  etc.,  Co.  v.  Olmem,  13  S.  Dak. 
296.  See  also  Rollins  Engine  Co.  v.  Eastern 
Forge  Co.,  (N.  H.  1904)  59  Atl.  Rep.  382. 

3.  Sales  on  Description. —  Frith;;.  Hollan,  133 
Ala.  586,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1229;  Ivans  v.  Laury,  67  N.  J. 
L.  153;  Baylis  v.  Weibezahl,  (Supm.  Ct.  App. 
T.)  42  Misc.  (N.  Y.)  178. 

1230.  1.  Buyer  Not  Entitled  to  Article  of 
Particular  Fineness.  —  Main  v.  Dearing,  73  Ark. 
470;  Bunch  v.  Weil,  72  Ark.  343. 

2.  Best  Quality  Not  Implied.  —  Ivans  v.  Laury, 
67  N.  J.  L.  153. 

3.  Bunch  v.  Weil,  72  Ark.  343  ;  Main  v.  Dear- 
ing, 73  Ark.  470. 

4.  When  Rule  Not  Applicable. —  Waeber  v. 
Talbot,  167  N.  Y.  48,  82  Am.  St.  Rep.  712. 

8.  Rescission  of  Contract.  —  Bunch  v.  Weil,  72 
Ark.  343;  Smith  v.  Coe,  170  N.  Y.  162:  Raylis 
v.  Weibezahl,  (Supm.  Ct.  App.  T.)  42  Misc.  (N. 
Y.)  178. 

After  Acceptance  by  Buyer.  —  Cook  v.  Finch, 
117  Ga.  541  ;  Moultrie  Repair  Co.  v.  Hill,  120 
Ga.  730. 

1231.  2.  Gage  v.  Carpenter,  47  C.  C.  V 
39,  107  Fed.  Rep.  886  ;  National  Cotton  Oil  Co. 
v.  Young,  (Ark.  1005)  85  S.  W.  Rep.  92;  Hor- 
wich  v.  Western  Brewery  Co.,  93  111.  App.  171, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1 23 1  :  Iroquois  Furnace  Co.  v.  Wilkin  Mfg. 
Co.,  181  111.  582:  Bierman  v.  City  Mills  Co., 
151  N.  Y.  482,  56  Am.  St.  Rep.  636. 

3.  Manufacturer's  Liability  to  One  Pur- 
chasing for  His  Own  Use — Alabama.  —  Troy 
Grocery  Co.  v.  Potter,  139  Ala.  359. 

Colorado.  —  Oil  Creek  Gold  Min.  Co.  v.  Fair- 
banks, 19  Colo.  App.  142. 
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Sec  notes  1,2,  3,  4. 

(bl>)  For  What  Latent  Defects  Liable.  —  See  notes  I,  2,  3,  4,  5,  6. 

Illustrations  of  Rule.  — See  notes  II,  12,  17. 
(b)  Where  Known,  Deioribed,  and  Defined  Article  Is  Ordered.  —  See  note  1 8. 

See  notes  I,  2. 


1 

1939. 
1934. 

1935. 

Georgia.  —  Wells  v.  Gress,  118  Ga.  566. 

Illinois.  —  Iroquois  Furnace  Co.  v.  Wilkin 
Mfg.  Co.,  181  111.  582;  Telluride  Power  Trans- 
mission Co.  v.  Crane  Co.,  208  111.  218;  Murray 
Iron  Works  Co.  v.  DeKalb  Electric  Co.,  103  111. 
App.  78,  dismissed  200  111.  186. 

Indiana.  —  H.  B.  Smith  Co.  v.  Williams,  29 
Ind.  App.  336;  Reeves  v.  Byers,  155  Ind.  535. 

Iowa.  —  Parsons  Band  Cutter,  etc.,  Co.  v. 
Wallinger,  122  Iowa  703;  Ideal  Heating  Co.  v. 
Kramer,  (Iowa  1905)  102  N.  W.  Rep.  840; 
Burnett  v.  Hensley,  118  Iowa  575. 

Kentucky.  —  Gardner  v.  Winter,  (Ky.  1904) 
78  S.  W.  Rep.  143. 

Maryland.  —  Queen  City  Glass  Co.  v.  Pitts- 
burg Clay  Pot  Co.,  97  Md.  429. 

Michigan.  —  Little  v.  Van  Syckle  Co..  115 
Mich.  480 :  McCray  Refrigerator,  etc.,  Co.  v. 
Woods,  99  Mich.  269;  West  Michigan  Furniture 
Co.  v.  Diamond  Glue  Co.,  127  Mich.  651. 

Minnesota.  —  See  Pemberton  v.  Dean,  88 
Minn.  60,  97  Am.  St.  Rep.  503. 

Missouri.  —  Fairbanks  v.  Baskett,  98  Mo. 
App.  53;  Aultman  v.  Hunter,  82  Mo.  App.  632; 
Alabama  Steel,  etc.,  Co.  v.  Symons,  110  Mo. 
App.  41. 

Nebraska.  —  Von  Dohren  v.  John  Deere 
Plow  Co.,  (Neb.  1904)  98  N.  W.  Rep.  830. 

New  Hampshire.  —  Rollins  Engine  Co.  v. 
Eastern  Forge  Co.,  (N.  H.  1904)  59  Atl.  Rep. 
382. 

New  York.  >—  Van  Pub.  Co.  v.  Westinghouse, 
72  N.  Y.  App.  Div.  121  ;  Bierrran  v.  City  Mills 
Co.,  151  N.  Y.  482,  56  Am.  St.  Rep.  636. 

Oregon. — Lenz  v.  Blake-McFall  Co.,  44 
Oregon  569. 

Pennsylvania.  —  McCormick  Harvesting 
Mach.  Co.  v.  Nicholson,  17  Pa.  Super.  Ct.  188. 

Tennessee.  —  Southern  Brass,  etc.,  Co.  v. 
Exeter  Mach.  Works,  109  Tenn.  67,  citing  15 
Am.  and  Eng.  Encyc.  of  I. aw  (2d  ed.)  1231. 

Wisconsin.  —  J.  Thompson  Mfg.  Co.  v.  Gun- 
derson,  106  Wis.  449. 

Canada.  —  Crompton,  etc.,  Loom  Works  v. 
Hoffman,  5  Ont.  L.  Rep  554. 

1232.  1.  Articles  Already  Manufactured.  — 
Southern  Brass,  etc.,  Co.  v.  Exeter  Mach. 
Works.  109  Tenn.  67. 

2.  Articles  to  Be  Manufactured  on  Purchaser's 
Order.  —  Ideal  Heating  Co.  v.  Kramer,  (Iowa 
7905)  102  N.  W.  Rep.  840;  Southern  Brass,  etc., 
Co.  v.  Exeter  Mach.  Works,  109  Tenn.  67. 

3.  Reasons  on  Which  Warranty  Is  Based.  — 
Troy  Grocery  Co.  v.  Potter,  139  Ala.  359;  Fair- 
banks v.  Baskett,  98  Mo.  App.  53  ;  Skinner  v. 
Kerwin  Ornamental  Glass  Co.,  103  Mo.  App. 
650 ;  Rollins  Engine  Co.  v.  Eastern  Forge  Co., 
(N.  H.  1904)  59  Atl.  Rep.  382. 

4.  Gardner  v.  Winter,  (Ky.  1904)  78  S.  W. 
Rep.  143 ;  Queen  City  Glass  Co.  v.  Pittsburg 
Clay  Pot  Co.,  97  Md.  429:  Rollins  Engine  Co. 
v.  Eastern  Forge  Co.,  (N.  H.  1904)  59  Atl.  Rep. 
382. 

1233.  1.  Latent  Defects  Growing  Out  of 
Process  of  Manufacture.  ---  Nixa  Canning  Co.  v. 


Lehmann-Higginson  Grocer  Co.,  (Kan.  1905)  79 
Pac.  Rep.  141  ;  Farren  v.  Dameron,  99  Md.  323, 
105  Am.  St.  Rep.  297,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1233;  Queen  City 
Glass  Co.  v.  Pittsburg  Clay  Pot  Co.,  97  Md.  429 ; 
Rollins  Engine  Co.  v.  Eastern  Forge  Co.,  (N.  H. 
1904)  59  Atl.  Rep.  382;  Bierman  v.  City  Mills 
Co.,  151  N.  Y.  482,  56  Am.  St.  Rep.  636. 

2.  Reason  for  Rule.  —  Farren  v.  Dameron,  99 
Md.  323,  105  Am.  St.  Rep.  297,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1233. 

3.  Latent  Defects  Caused  by  Use  of  Defective 
Materials  When  Known  to  Manufacturer.  —  Far- 
ren v.  Dameron,  99  Md.  323,  105  Am.  St.  Rep. 
297,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1233;  Queen  City  Glass  Co.  v.  Pitts- 
burg Clay  Pot  Co.,  97  Md.  429. 

4.  That  Manufacturer  Is  Not  Liable  for  Un- 
discoverable  and  Latent  Defects. —  Rollins  Engine 
Co.  v.  Eastern  Forge  Co.,  (N.  H.  1904)  59  Atl. 
Rep.  382. 

6.  Latent  Defects  from  Unskilfulness  in  Work 
of  Another  Manufacturer.  —  Farren  v.  Dameron, 
99  Md.  323,  105  Am.  St.  Rep.  297,  citing  15  Am. 
and  Eng.  Encyc  of  Law  (2d  ed.)  1233. 

6.  Latent  Defects  from  Materials  Furnished  by 
Another  Manufacturer. — -Farren  v.  Dameron, 
99  Md.  323,  58  Atl.  Rep.  367,  citing  15  Am. 
and  Eng.  Encyc  of  Law  (2d  ed.)  1233.  See 
also  Rollins  Engine  Co.  v.  Eastern  Forge  Co., 
(N.  H.  1904)  59  Atl.  Rep.  382. 

1234.  11.  Machinery.— Murray  Iron  Works 
Co.  v.  DeKalb  Electric  Co.,  103  111.  App.  78, 
dismissed  200  111.  186. 

12.  Harvesters,  Reapers,  Potato  Diggers,  Corn 
Cutters.  —  McCormick  Harvesting  Mach.  Co.  v. 
Nicholson,  17  Pa.  Super.  Ct.  188. 

17.  Firewood.  —  See  Cook  v.  Finch,  117  Ga. 
54i- 

18.  Known,  Defined,  and  Described  Articles  — 

United  States.  —  Dodge  v.  Dickson  Mfg.  Co., 
(C.  C.  A.)  113  Fed.  Rep.  218. 

Arkansas.  —  National  Cotton  Oil  Co.  v. 
Young,  (Ark.  1905)  85  S.  W.  Rep.  92. 

Colorado.  —  Oil  Creek  Gold  Min.  Co.  v.  Fair- 
banks, 19  Colo.  App.  142. 

Kentucky.  —  Gardner  v.  Winter.  (Ky.  1904) 
78  S.  W.  Rep.  143. 

Louisiana.  —  Dreyfus  v.  Lourd,  m  La.  21. 

Missouri.  —  Skinner  v.  Kerwin  Ornamental 
Glass  Co.,  103  Mo.  App.  650;  Fairbanks  v. 
Baskett,  98  Mo.  App.  53. 

New  Hampshire.  —  Gregg  "'.  Pase  Belting 
Co.,  69  N.  H.  247:  Rollins  Engine  Co.  v.  East- 
ern Forge  Co..  (N.  H.  1904)  39  At!. -Rep.  382. 

Pennsylvania.  —  Chippewa  Lumber,  etc.,  Co. 
v.  Howard.  18  Pa.  Suner.  Ct.  421. 

Wisconsin.  —  J.  Thompson  Mfg.  Co.  v.  Gun- 
derson,  106  Wis.  449. 

1235.  1.  Warranty  Only  that  Goods  Will 
Correspond  with  Description.  —  Horwich  v. 
Western  Brewery  Co.,  95  III.  App.  171,  citing 
15  Am.  and  Eng.  Encyc  of  Law  (2d  ed.)  1235 : 
Dreyfus  v.  Lourd,  111  La.  21;  Fairbanks  v. 
Baskett,  98  Mo.  App.  53 ;  Rollins  Engine  Co. 
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See  note  6. 

-See  notes  4,  5. 


1235.  (4)  By  Dealer  to  User  —  (a)  General  Rule. 

1236.  See  note  2. 
Necessity  for  Seller  to  Know  Purpose  for  Which  Articles  Wanted. 

1237.  (b)  Liability  for  Latent  Defects.  —  See  note  I. 
(5)  By  Grozver  or  Producer  to  User.  —  See  notes  5,  6. 

1238.  7.  Sales  Imposing  Exceptional  Liability  on  Seller  —  a.  Sales  of 

FOOD  —  (2)  Ride  in  United  States  —  (a)  On  Sales  to  Dealer  or  Middleman.  —  See 
note  I. 

(b)  On  Sales  to  Consumer  by  Regular  Dealer.  — See  notes  3,  4. 

1239.  (dj  On  Sales  of  Food  for  Cattle.  —  See  note  I. 

b.  Sales  of  Drugs.  —  See  notes  4,  5. 

1240.  VIII.  Implied  Warranty  on  Sales  of  Second-hand  Chattels. — 

See  note  7. 

1241.  IX.  Implied  Warranty  in  Sales  or  Transfers  of  Choses  in 

ACTION  —  Statement  of  Rule.  —  See  notes  I,  2. 

Applications  of  Rule  —  Bills  and  Notes.  —  See  note  3. 

1242.  Shares  of  Stock.  —  See  note  I. 

1243.  Other  Choses  in  Action. —  See  notes  I,  5. 


v.  Eastern  Forge  Co.,  (N.  H.  1904)  59  Atl.  Rep. 
382;  J.  Thompson  Mfg.  Co.  v.  Gunderson,  106 
Wis.  449. 

2.  Goods  Manufactured  According  to 
Specifications  of  Vendee.  —  Rollins  Engine  Co. 
v.  F.astern  Forge  Co.,  (N.  H.  1904)  59  Atl.  Rep. 
382 ;  Gregg  v.  Page  Belting  Co.,  69  N.  H.  247  ; 
J.  Thompson  Mfg.  Co.  v.  Gunderson,  106  Wis. 
449- 

6.  Liability  of  Dealer  to  User.  —  Gardner  v. 
Winter,  (Ky.  1904)  78  S.  W.  Rep.  143;  Farren 
v.  Dameron,  99  Md.  323,  105  Am.  St.  Rep.  297; 
Beck,  etc.,  Iron  Co.  v.  Holbeck,  109  Mo.  App. 
179;  New  Birdsall  Co.  v.  Keys,  99  Mo.  App. 
458  ;  Skinner  v.  Kerwin  Ornamental  Glass  Co., 
103  Mo.  App.  650  ;  Landreth  v.  Wyckoff,  67  N. 
Y.  App.  Div.  145. 

12  ><».  2.  Equal  Means  of  Knowledge  —  How 
Rule  Affected  by.  —  Farren  v.  Dameron,  99  Md. 
323,  105  Am.  St.  Rep.  297,  quoting  15  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1236. 

4.  To  Raise  Warranty,  Purpose  Must  Be  Known 
to  Seller.  —  Day  v.  Mapes-  Reeve  Constr.  Co., 
174  Mass.  412;  Walker  v.  Taylor,  19  Pa.  Super. 
Ct.  39- 

5.  Purchaser  Must  Rely  on  Seller's  Judgment. 

—  Dodge  v.  Dickson  Mfg.  Co.,  (C.  C.  A.)  113 
Fed.  Rep.  218;  Day  v,  Mapes-Reeve  Constr. 
Co.,  174  Mass.  412. 

1 2:17.    1.  Dealer's  Liability  for  Latent  Defects. 

—  See  Rollins  Engine  Co.  v.  Eastern  Forge  Co., 
(N.  H.  1904)  59  Atl.  Rep.  382. 

5.  Liability  of  Grower  or  Producer  to  User.  — ■ 
Farren  v.  Dameron,  99  Md.  323,  105  Am.  St. 
Rep.  297,  quoting  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1237;  Prentice  v.  Fargo,  53  N. 
Y.  App.  Div.  608,  affirmed  173  N.  Y.  593. 

Upon  a  Sale  of  Seeds  by  the  Grower  there  is  an 
implied  warranty  that  they  are  free  from  any 
defects  arising  from  improper  and  negligent  cul- 
tivation. Landreth  v.  Wyckoff.  67  N.  Y.  App. 
Div.  745. 

6.  Limitations  of  Rule. —  Farren  v.  Dameron, 
99  Md.  323,  105  Am.  St.  Rep.  297,  quoting  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1 237. 

1 23*.  1.  No  Warranty  on  Sales  to  Dealer  or 
Middleman.  —  See    Davis    Provision    Co.  v. 


Fowler,  20  N.  Y.  App.  Div.  626,  affirmed  163 
N.  Y.  580. 

3.  Dicta. — National  Cotton  Oil  >  Co.  v. 
Young,  (Ark.  1905)  85  S.  W.  Rep.  92. 

4.  Reason  for  Rule. —  National  Cotton  Oil  Co. 
v.  Young,  (Ark.  1905)  85  S.  W.  Rep.  92. 

1239.  1.  No  Implied  Warranty  in  Sales  of 
Food  for  Cattle.  —  National  Cotton  Oil  Co.  v. 
Young,  (Ark.  1905)  85  S.  W.  Rep.  92. 

4.  Sales  of  Drugs.  —  Salmon  v.  Libbv,  114  111. 
App.  266,  citing  15  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1239. 

5.  Liability  of  Original  Seller.  —  Salmon  v. 
Libby,  114  111.  App.  238,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1239. 

1240.  7.  Second-hand  Chattels.  —  Norris  v. 
Reinstedler,  90  Mo.  App.  626.  See  also  Fee 
v.  Sentell,  52  La.  Ann.  1957. 

1241.  1.  Warranty  in  Sales  or  Transfers  of 
Choses  in  Action.  —  Sterling  First  Nat.  Bank  v. 
Drew,  191  111.  186,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1240. 

2.  Genuineness  Only  Warranty  Implied.  — 
Sterling  First  Nat.  Bank  v.  Drew,  191  111.  186, 
citing  15  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1240. 

3.  Warranty  Implied  of  a  Valid  and  Subsisting 
Obligation.  —  M.  Rumley  Co.  v.  Dollarhide,  86 
111.  App.  476. 

Warranty  of  Genuineness  of  Signature.  — 
Warren-Seharf  Asphalt  Paving  Co.  v.  Commer- 
cial Nat.  Bank.  97  Fed.  Rep.  181.  38  C.  C.  A. 
108;  Gabay  v.  Doane,  66  N.  Y.  App.  Div.  507; 
Mt.  Vernon  First  Nat.  Bank  v.  Lincoln  First 
Nat.  Bank,  68  Ohio  St.  43  ;  Farmers'  Nat.  Bank 
v.  Squire,  6  Ohio  Cir.  Dec.  697,  18  Ohio  Cir. 
Ct.  697:  Lowry  v.  Stapp,  (Tenn.  Ch.  1899)  53 
S.  W.  Rep.  194. 

1242.  1.  Stock  —  Genuineness.  —  Rogan  v. 
Illinois  Trust,  etc.,  Bank,  93  111.  App.  39, 
affirmed  194  III.  600.  See  also  Sterling  First 
Nat.  Bank  v.  Drew,  101  111.  186. 

1243.  1.  Applications  of  Rule  —  Accounts. — 
See  Sterling  First  Nnt.  Bank  -'.  Drew,  tot  111. 
186;  Shaw  Blank  Rook  Co.  v.  Maybe]].  86  Minn. 
241. 

5.  Land  Warrants.  —  See  Sterling  First  Nat. 
Bank  v.  Drew,  191  III.  186. 


3  Supp.  E.  of  L.— 35 
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1*2  1.1.    XI.  Implied  Warranty  in  Official  and  Judicial  Sales  —  1.  As 

to  Title       Salei  by  Executors,  Administrators,  Etc  —  See  note  4. 

1946.    See  note  2. 

2.  As  to  Quality.  —  See  note  5. 
1*2  17.    XII.  Implied  Warranty  in  Sales  by  Agents.  —  See  notes  1,  5. 
I*2  1!>.    XIII.  Custom  and  Usage  as  Affecting  Implied  Warranty. — 

See  note  3. 

XIV.  Exclusion  of  Implied  Warranties  by  Express  Warran- 
ties —  1.  Express  Warranty  of  Quality  Excludes  Implied  Warranty  of  Quality.  — 

See  note  4. 

1*2*11.   XV.  Exclusion  of  Implied  Warranty  by  Refusal  to  Warrant. 

—  See  note  5. 

1*2.1*1.  XVI.  Breach  of  Implied  Warranty  —  2.  Of  Quality—  a.  Rights 
AND  REMEDIES  of  Buyer  —  (1)  Action  for  Damages  or  Recoupment  in  Action 
for  Price.  —  See  notes  3,  4. 

1*2*16.     Obligation  to  Return  Good*  or  Notify  Seller  of  Defects.  —  See  notes  I,  2. 

(2)  Rescission  —  (a)  View  that  Buyer  May  Rescind  Whether  Contract  Is  Exe- 
cuted or  Executory.  —  See  notes  3,  4,  5- 

1257.    See  notes  1,  3. 

1  '215 .    4.  Sales  by  Administrators,  Etc.  —  Real 

Property.  —  Fox  v.  McGoodwin,  (Ky.  1900)  56 
S.  VV.  Rep.  515;  Calvert  v.  Ash,  47  W.  Va. 
480. 

12  16.    2.  Purchaser  Takes  Subject  to  Incum- 
brances. —  Calvert  v.  Ash,  47  W.  Va.  480. 
5.  Warranty  of  Quality  or  Soundness. —  Fox  v. 

McGoodwin,  (Ky.  1900)  56  S.  W.  Rep.  515; 
Calvert  v.  Ash,  47  W.  Va.  480. 

1247.  1.  General  Agent  Has  Implied  Author- 
ity to  Warrant.  —  H.  B.  Smith  Co.  v.  Williams, 

29  Ind.  App.  336 ;  Dreyfus  v.  Goss,  67  Kan. 
57- 

5.  Warranties  in  Sales  by  Sample.  —  Dreyfus 

v.  Goss,  67  Kan.  57. 

1249.  3.  Instances.  —  See  Stamps  v.  Ten- 
nessee Producer's  Marble  Co.,  (Tenn.  Ch.  1900) 
59  S.  W.  Rep.  769. 

4.  Express  Warranty  of  One  Quality  Excludes 
Implied  Warranty  of  Other  Qualities.  —  Halcomb 
v.  Cable  Co.,  119  Ga.  466;  Reeves  v.  Byers,  155 
Ind.  535  ;  Morris  v.  Reinstedler,  90  Mo.  App. 
626 ;  Fairbanks  v.  Baskett,  98  Mo.  App.  53  ; 
Dowagiac  Mfg.  Co.  v.  Mahon,  13  N.  Dak.  516; 
Dwight  Bros.  Paper  Co.  v.  Western  Paper  Co., 
114  Wis.  414.  See  also  Aultman  v.  Hunter, 
82  Mo.  App.  632  ;  J.  I.  Case  Threshing  Mach. 
Co.  v.  Hall,  32  Tex.  Civ.  App.  214. 

1 25 1 .  5.  Refusal  to  Warrant  Excludes  Implied 
Warranty. —  Burnett  v.  Hensley,  118  Iowa 
575- 

1255.    3.  Setting  Up  Breach  in  Reduction  of 

Price.  —  Frith  v.  Hollan,  133  Ala.  586,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1255  ; 
Eastern  Granite  Roofing  Co.  v.  Chapman.  140 
Ala.  440 ;  Newton  Rubber  Works  v.  Home 
Rattan  Co.,  100  111.  App.  421  ;  Alabama  Steel, 
etc.,  Co.  :\  Symons,  110  Mo.  App.  41;  New 
Birdsall  Co.  v.  Keys,  99  Mo.  App.  458  ;  Lenz  v. 
Blake-McFall  Co.,  44  Oregon  569 ;  Southern 
Brass  Co.  v.  Exeter  Mach.  Works,  109  Tenn. 
67,  quoting  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1255. 

4.  Action  for  Breach.  —  Frith  v.  Hollan,  133 
Ala.  586,  citing  15  Am.  and  Eng.  Encyc.  of 


Law  (2d  ed.)  1255;  Southern  Brass,  etc.,  Co. 
v.  Exeter  Mach.  Works,  109  Tenn.  67,  quoting 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1255- 

1256.  1.  No  Obligation  to  Return  Goods  or 
Notify  Seller  of  Defects.  —  Newton  Rubber  Works 
v.  Home  Rattan  Co.,  100  111.  App.  421  ;  Mc- 
Millan v.  De  Tamble,  93  111.  App.  65  ;  Ideal 
Wrench  Co.  v.  Garvin  Macn.  Co.,  65  N.  Y. 
App.  Div.  235 ;  Osborn  v.  American  Ink  Co., 
(Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.)  648; 
Southern  Brass,  etc.,  Co.  v.  Exeter  Mach. 
Works,  109  Tenn.  67,  quoting  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1255. 

2.  Presumption  Arising  from  Failure  to  Notify 
Seller  of  Defects.  — ■  Southern  Brass,  etc.,  Co.  v. 
Exeter  Mach.  Works,  109  Tenn.  67,  quoting  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1255. 

3.  May  Rescind  Executed  or  Executory  Contracts. 

—  Timken  Carriage  Co.  v.  Smith,  123  Iowa 
SS4 ;  Noble  v.  Buswell,  96  Me.  73 ;  Lenz  v. 
Blake-McFall  Co.,  44  Oregon  569 ;  Wilson  v. 
Belles,  22  Pa.  Super.  Ct.  477. 

4.  Seller  Must  Be  Placed  in  Statu  Quo. —  East- 
ern Granite  Roofing  Co.  v.  Chapman,  140  Ala. 
440,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1256;  Southern  Brass,  etc.,  Co.  v. 
Exeter  Mach.  Co.,  109  Tenn.  67,  citing  15  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1256,  1257. 

5.  Unless  Article  Worthless. —  Eastern  Granite 
Roofing  Co.  v.  Chapman,  140  Ala.  440,  citing 
15  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.">  1256. 

1257.  1.  Must  Be  Offer  to  Return  in  Reason 
able  Time. —  Eastern  Granite  Roofing  Co.  v. 
Chapman,  140  Ala.  440 :  Noble  v.  Buswell,  96 
Me.  73  ;  Von  Dohren  v.  John  Deere  Plow  Co., 
(Neb.  1904)  98  N.  W.  Rep.  830;  Lenz  v.  Blake- 
McFall  Co.,  44  Oregon  569;  Tete  v.  Eshler,  11 
Pa.  Super.  Ct.  224.  See  also  South  Bend  Pul- 
ley Co.  v.  W.  E.  Caldwell  Co.,  (Ky.  1900)  55 
S.  W.  Rep.  208 ;  Alabama  Steel,  etc.,  Co.  v. 
Symons,  110  Mo.  App.  41. 

3.  Reasonable  Time  —  When  Question  of  Fact. 

—  South  Bend  Pulley  Co.  v.  W.  E.  Caldwell 
Co.,  (Ky.  1900)  55  S.  W.  Rep.  208;  Von  Dohren 
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1257.  b.  MEASURE  Of  Damages  —  (i)  Where  Purchaser  Retains  Prop- 
erty —  (a)  Statement  of  General  Rule.  —  See  note  9. 

1259.     (b)  Whether  Measure  of  Damages  Affected  by  Resale.  —  See  note  2. 

(d)  Under  What  Circumstances  Rule  Extended  to  Allow  Consequential  Damages. 
—  See  note  5. 

1261.    (3)  Where  Property  Is  Wholly  Worthless.  —  See  note  1. 


v.  John  Deere  Plow  Co.,  (Neb.  1904)  98  N.  W. 
Rep.  830. 

1257.  9.  Present  Rule — Georgia.  —  Ameri- 
cus  Grocery  Co.       Brackett,  119  Ga.  489. 

Illinois. — Heenan  -\  Redmen,  101  111.  App.  603. 

Kentucky.  —  Heilman  Milling  Co.  v.  Hotal- 
ing,  (Ky.  1899)  53  S.  W.  Rep.  655. 

Maine.  —  Noble  v.  Busvveil,  96  Me.  73. 

New  York.  —  Ideal  Wrench  Co.  v.  Garvin 
Mach.  Co.,  65  N.  Y.  App.  Div.  235  ;  Steinhardt 
v.  Phelps,  (Supm.  Ct.  App.  T.)  32  Misc.  (N. 
Y.)  730;  McQuade  v.  Newman,  (Snpm.  Ct. 
App.  T.)  88  N.  Y.  Supp.  363 ;  Lockwood  v. 
Oewey,  (Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.)75i. 

North  Carolina.  —  Huyett,  etc.,  Mfg.  Co.  v. 
Gray,  126  N.  Car.  108. 

South  Dakota.  —  Standard  Rope,  etc.,  Co.  v. 
Olmem,  13  S.  Dak.  296. 

Tennessee.  —  Southern  Brass,  etc.,  Co.  v. 
Exeter  Mach.  Works,  109  Tenn.  67,  citing  15 
Am.  and  Eng.  Encvc.  of  Law  (2d  ed.)  1256, 
1-257- 


Wisconsin.  —  J.  Thompson  Mfg.  Co.  v.  Gun- 
derson,  106  Wis.  449. 

1259.  2.  Evidence  of  Resale  Usually  Incompe- 
tent. —  Landreth  v.  Wyckoff,  67  N.  Y.  App. 
Div,  145. 

5.  Under  What  Circumstances  Consequential 
Damages  Recoverable.  —  New  York  Hydraulic 
Press  Brick  Co.  v.  Gunn,  (Supm.  Ct.  App.  T.) 
43  Misc.  (N.  Y.)  330,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1259;  Lockwood  v. 
Dewey,  (Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.) 
751  ;  Dwight  Bros.  Paper  Co.  v.  Western  Paper 
Co.,  114  Wis.  414. 

This  Rule  Has  Been  Frequently  Applied  in  Sale 
of  Seed,  —  Dunn  v.  Bushnell,  63  Neb.  568,  93 
Am.  St.  Rep.  474  ;  Landreth  v.  Wyckoff,  67 
N.  Y.  App.  Div.  145. 

1261.  1.  Measure  of  Damages  Where  Goods 
Are  Worthless. — Small  v.  Bartlett,  96  Mo.  App. 
550;  J.  R.  Alsing  Co.  v.  New  England  Quartz, 
etc.,  Co.,  66  N.  Y.  App.  Div.  473,  affirmed  174 
N.  'Y.  536. 
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IMPORT      IMPORTATION     IMPORTER.  —  See  note  2. 

Sec  note  i. 

IMPOST.  —  See  note  2. 


1. 

»> 

:i. 

1 .  2.  Constitutional  Provision  —  Interstate 
Commerce.  —  American  Steel,  etc.,  Co.  v. 
Speed,  i<)j  V.  S.  500;  Patapsco  Guano  Co.  v. 
North  Carolina  Board  of  Agriculture,  171  U.  S. 
345:  Dooley  v.  U.  S.,  183  U.  S.  151 ;  Racine 
Iron  Co.  v.  McCommons,  1 1 1  Ga.  536. 


2.  1.  Importation.  —  Lawder  v.  Stone,  187  U. 

S.  283  ;  American  Sugar  Refining  Co.  v.  Bid- 
well,  124  Fed.  Rep.  677. 

3.  2.  United  States  Constitution.  —  Dooley  v. 
U.  S.,  183  U.  S.  151. 


4. 
5. 

note  4. 
6. 

notes  3, 
7. 

8. 

9. 
IO. 


IMPOUNDING. 

I  Definition.  —  See  note  i. 

V.  Character  of  Pound  Required  to  Be  Used  —  2.  By  Statute. 

VIII.  Duties  and  Liability  of  Poundxeeper.  —  See  note  2. 

IX.  Who  Is  Required  to  Feed  Animals  While  Impounded. 

4- 

Poundkeeper  Entitled  to  Charges  for  Food  and  Detention.  —  See  note  6. 

X.  Notice  of  Impounding.  —  See  note  7. 

XI.  Appraisement  of  Damages.  —  See  notes  2,  3. 

XII.  Release  from  Pound.  —  See  note  4. 

XIII.  SALE.  —  See  note  5. 

XV.  Liability  for  Unlawful  Impounding.  —  See  note  5. 

IMPRESSION.  —  See  note  2. 
IMPRISON  —  IMPRISONMENT. 


See 
See 


4.  1.  A  Pound  is  a  place  where  animals  sub- 
ject to  be  impounded  are  to  be  confined,  kept, 
and  fed.    Farrar  v.  Bell,  73  Vt.  342. 

5.  4.  Impounding  in  Public  Pound  When  There 
Io  One  in  the  Town.  —  Farrar  v.  Bell,  73  Vt.  342. 

6.  2.  Liable  for  Unlawful  Impounding.  — 
Kansas  City  v.  Minor,  89  Mo.  App.  617. 

3.  Duty  of  Feeding  Animals.  —  Farrar  v.  Bell, 
73  Vt.  342. 

Duty  to  Dispose  of  Milk  from  Impounded  Cows. 

—  Fleetham  v.  Therres,  92  Minn.  500. 

4.  Farrar  v.  Bell,  73  Vt.  342. 

6.  White  v.  Clarksville,  (Ark.  1905)  87  S. 
W.  Rep.  630. 

Under  Iowa  Statute.  —  Robinson  v.  Hallcy,  124 
Iowa  443. 

7.  Notice  of  Impounding.  —  Millers.  Hoffman, 
135  Mich.  319  ;  Farrar  v.  Bell,  73  Vt.  342. 

Time  Within  Which  Notice  Must  Be  Given.  — 

See  Farrar  v.  Bell,  73  Vt.  342. 

The  Impounder  Is  Bound  by  the  Notice  served 
stating  the  cause  of  impounding,  and  cannot  re- 
cover a  statutory  penalty  inconsistent  with 
claims  inserted  in  the  notice.  Miller  v.  Hoff- 
man, 135  Mich.  319. 

7.    2.  Holaman  v.  Marsh,  1:6  Iowa  483. 

Under  the  Michigan  Statute  an  impounder  dis- 
satisfied with  the  award  of  appraisers  is  en- 
titled to  be  heard,  otherwise  the  award  is  not 
binding.    Miller  v.  Hoffman,  135  Mich.  319. 

3.  Appraisement.  —  See  Holaman  v.  Marsh, 
1 16  Iowa  483. 

Under  the  Iowa  Statute  the  fact  that  there  are 
no  town  trustees  to  make  the  appraisement  will 
not  affect  the  impounder's  right  to  the  cost  of 
keeping  cattle  during  distraint.  Robinson  v. 
Halley,  124  Iowa  443. 


See  note  2. 

4.  Release  from  the  Pound  upon  Payment  of 
Amount  Due.  —  See  Randall  v.  Gross,  67  Neb. 

255- 

5.  Sale  of  Animals.  —  Ryall  v.  Smith,  138  Ala. 
MS- 

Notice  of  Sale.  —  As  to  what  constitutes  suffi- 
cient description  of  animal  and  day  of  sale, 
see  Ryall  v.  Smith,  138  Ala.  145. 

Time  Within  Which  Notice  of  Sale  Must  Be 
Given.  —  See  Mincey  v.  Bradburn,  103  Tenn. 
407. 

Burden  of  Proving  Compliance  with  Statute  on 
Purchaser.  —  Ryall  v.  Smith,  138  Ala.  145. 

8.  5.  Liability  for  Unlawful  Impounding  — 
Recovery  of  Animals. —  See  Randall  v.  Gross,  67 
Neb.  255  ;  McConnell  ->.  Cate,  70  N.  H.  296. 

Under  the  Texas  Penal  Code  punishing  the  tak- 
ing up  or  using  an  estray  without  complying 
with  the  law  regulating  the  same,  one  who  im- 
pounds a  hog  with  his  own  and  feeds  it,  but 
does  not  use  it  in  any  way,  is  not  guilty.  Wil- 
liams v.  State,  (Tex.  Crim.  1904)  78  S.  W. 
Rep.  928. 

9.  2.  Impression  and  Opinion  Distinguished 

—  State  v.  Royse.  24  Wash.  440. 

10.  2.  Imprisonment.  —  Efroymson  v.  Smith, 
.?9  Ind.  App.  451. 

Hard  Labor.  —  "I  am  of  the  opinion  that  the 
word  imprisonment,  as  used  in  the  sixtieth 
article  of  war,  was  not  employed  in  a  technical 
sense  to  signify  imprisonment  nt  a  military 
post  without  hard  labor,  but  that  it  has  a 
broader  signification  and  empowers  a  court  mar- 
tial  to  inflict  punishmert  at  hard  labor  if  the 
offerse  is  one  fcr  which  the  civil  tribunals 
could  impose  a  like  sentence."  Per  Thayer,  J., 
in  In  re  Langan,  123  Fed.  Rep.  132. 
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IMPRISONMENT  FOR  DEBT  AND  IN  CIVIL 

ACTIONS. 

By  H.  N.  Eldridge. 

17.  IV.  Right  of  Arrest  as  Determined  by  Nature  of  Action  — 
1.  Actions  Arising  on  Contract.  —  See  note  3. 

18.  3.  Equitable  Actions.  —  See  note  3. 

4.  Election  of  Remedies.  —  See  note  5. 

20.  V.  Grounds  of  Arrest  and  Imprisonment  —  2.  Injuries  to  Person  or 
Character.  —  See  note  4. 

21.  See  notes  2,  4. 

22.  3.  Injuries  to  Property.  —  See  note  1. 

23.  4.  Fraud  —  c.  Fraud  in  Contracting  Debt  —  (1)  Generally. — 
See  note  1. 

20.  d.  Fraud  in  Avoiding  Payment  of  Debt  —  (2)  Concealment  or 
Disposal  of  Property.  —  See  note  2. 

27.     An  Actual  Intent  to  Defraud.  —  See  note  I. 

20.   e.  Fraud  in  Fiduciary  Capacity  —  Agents,  Factors,  or  Brokers.  — 

See  note  3. 

30.    5.  Misconduct  or  Neglect  in  Office  or  in  Professional  Employment.  —  See 

note  10. 

32.  7.  Arrest    and   Imprisonment  in  Certain   Cases  Considered  —  c.  In 

Actions  to  Recover  Chattel  Where  Property  Has  Been  Fraudu- 
lently Disposed  Of.  — See  note  4. 

33.  e.  For  Nonpayment  of  Fines  and  Penalties  —  Action  to  Recover 

Fine  or  Penalty.  —  See  note  8. 

40.  VII.  Privilege  from  Arrest — 1.  Persons  Privileged — /.  Persons 
in  Attendance  upon  Court  —  (2)  Parties  —  (a)  Generally.  —  See  note  7. 

17.    3.  Actions  ex  Contractu  —  Generally.  —  26.    2.  Disposing  of  Property  with  Intent  to 

Peonage  Cases,  123  Fed.  Rep.  671;  Lamar  v.  Defraud  Creditors.  —  Atwater   v.    Slepcow,  74 

State,  120  Ga.  312;  Lamar  v.  Prosser,  121  Ga.  Conn.   671  ;   Auerbach  v.   Rogin,    (Supm.  Ct. 

153.    See  also  Bray  v.  State,  140  Ala.  172.  App.  T.)  40  Misc.  (N.  Y.)  695. 

IS.    3.  No  Arrest  in  Equitable  Action  Where  In  the  District  of  Columbia  There  Has  Been  a 

Equitable  Relief  Is  Asked. —  Broome  v.  Coch-  Repeal  of  sections  794  and  795  of  the  Revised 

ran,  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  660.  Statutes  of  the  District  which  provided  for  the 

5.  But  Where  the  Plaintiff  May  Waive  the  Tort  arrest  of  debtors  fraudulently  conveying  away 

and  Bring  an  Equitable  Action  or  an  Implied  their  property.     Costello  v.  Palmer,  20  App. 

Promise,  growing  wholly  out  of  the  wrongful  Cas.  (D.  C.)  210. 

act    of    the   defendant,   a   capias   may    issue.  27.    1.  Defendant  Must  Be  Guilty  of  Actual 

Alexander  v.  Goldstein,  13  Pa.  Super.  Ct.  518.  Fraud.  —  Mann  v.  Chrestopulos,  87  N.  Y.  App. 

20.  4.  Principal  Liable  to  Arrest  for  "  Per-  Div.  222. 

ional  Injury"  Caused  by  Agent.  —  Ossmann  v.  29.    3.  Agent  for  Collection.  —  See  Southern 

Crowley,  101  N.  Y.  App.  Div.  597,  overruling  Grocery  Co.  v.  Davis,  132  N.  Car.  96. 

Davids  v.  Brooklyn  Heights  R.  Co.,  (County  :$0.    10.  A  Dentist  Failing  to  Return  a  Deposit 

Ct.)  45  Misc.  (N.  Y.)  208.  on  his  refusal  to  perform  services  agreed  upon 

21.  2.  Libel. — Hartman  v.  May,  2  Penn.  may  be  arrested.  Haigh  v.  Martin,  62  N.  Y. 
(Del.)  512.  App.  Div.  409. 

4.  Divorce  for  Cruel  and  Inhuman  Treatment.  —  !f2.    4.  Recovery  of  Chattel  Fraudulently  Dis- 

Schwartz  v.  Schwartz,  (Supm.  Ct.  Spec.  T.)  36  posed  Of.  —  Thompson  v.  Thompson,  10  N.  Dak. 

Misc.  (N.  Y.)  487.  564. 

22.  1.  Conversion  of  Property. — Kryn  v.  33.  8.  Arrest  of  Defendant,  in  Action  to  Re- 
Kahn,  (N.  J.  1903)  54  Atl.  Rep.  870;  Alexander  cover  Fine  or  Penalty. —  See  also  Bray  v.  State, 
v.  Goldstein,  13  Pa.  Super.  Ct.  518.  140  Ala.  172. 

23.  1.  He  Who  Purchases  Property  Not  In-  IO.  7.  Parties  to  Suits  Privileged  from  Arrest, 
tending  to  Pay  for  th»  Same  is  guilty  of  fraud  in  -Lewis  v.  Miller.  115  Ky.  627,  citing  16  Am. 
contracting  a  debt.  Luhrig  Coal  Co.  v.  Ludlum,  and  Eng.  E\rvr.  or  Law  (2d  ed.)  40;  Monroe 
69  Ohio  St.  311,  100  Am.  St.  Rep.  675.  v.  St.  Clair  Circuit  Judge,  125  Mich.  283. 
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49. 
17. 

note  7. 
I*. 

Executio 
49. 


(3)  Witnesses.     Sec  note  4. 

IX.  Waiver  of  Right  of  Arrest 


Joinder  of  Causes  of  Action.  —  See 


Waiver  by  Election.  —  See  note  I . 

X.  Execution  Against  the  Person  —  1.  Generally  —  Grounds  for 

Actions  of  Tort.  — ■  See  notes  7,  8,  12. 
In  Cases  of  Fraud.  —  See  note  3. 
Where  Defendant  Could  Not  Have  Been  Arresttd  Before  Judgment.  —  See  note  5. 
[  Foreclosure  of  Lien  on  Personal  Property.  —  See  note  6rt\J 
[in  Action  on  Contract  by  Female  Domestic.  —  See  note  6^.] 

.11.  XI.  Discharge  from  Arrest  and  Imprisonment — 1.  Defendant 
Arrested  on  Mesne  Process — a.  GENERALLY  —  Discharge  on  Account  of  Plaintiff'! 

Laches.  —  See  note  7. 

57.    IMPROPER.  —  See  notes  5,  6. 

38.    IMPROVE  —  IMPROVEMENT.  —  See  note  1. 

•12.    4.  Nonresident  Witness  held  privileged.      on  the  Trial  of  an  Action  entitles  the  defendant 


Dickinson  v.  Farwell,  71  N.  H.  213. 

47.  7.  Right  of  Arrest  Waived  by  Improper 
Joinder  of  Causes  of  Action.  —  Woods  v.  Arm- 
strong, (Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.) 

660. 

48.  1.  Lehman  v.  Mayer,  68  N.  Y.  App. 
Div.  12. 

7.  An  Action  by  the  Next  of  Kin  of  One 
Whose  Death  Was  Caused  by  Negligence  has 

been  held  to  be  an  action  for  injury  to  prop- 
erty within  the  meaning  of  a  statute  allowing 
an  execution  against  a  person  in  an  action 
brought  to  recover  damages  for  injury  to  prop- 
erty. People  v.  Gill,  85  N.  Y.  App.  Div.  192, 
affirmed  176  N.  Y.  606. 

8.  Trover  and  Conversion.  —  Holmes  v.  Leigh- 
ton,  (Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.)  678. 

12.  Huntley  v.  Hasty,  132  N.  Car.  279. 

49.  3.  Carroll  v.  Montgomery,  128  N.  Car. 
278. 

5.  Broome  v.  Cochran,  (Supm.  Ct.  Spec.  T.) 
31  Misc.  (N.  Y\)  660. 

6'/.  Foreclosure  of  Lien  on  Personal  Property.  — 
In  l.iedcrm;in  -'.  Rovner,  82  N.  Y.  App.  Div. 
541,  it  was  held  that  a  body  execution  would 
not  lie  in  an  action  brought  in  a  municipal 
court  of  the  city  of  New  York  to  foreclose  a 
lien  on  personal  property  which  had  been  wil- 
fully and  maliciously  disposed  of  by  the  owner, 
the  defendant,  where  no  order  of  arrest  was 
issued  pending  the  trial  of  the  action. 

6/».  A  Female  Domestic  Suing  in  the  New  York 
City  Municipal  Court  to  Recover  for  Work,  Labor, 
and  Services  may,  by  virtue  of  statute,  have  a 
body  execution  against  the  defendant  if  she 
recovers  judgment.  Greenherg  v.  Laeov, 
(Supm.  Ct.  App.  T.)  84  N.  Y.  Supp.  030. 

51.  7.  An  Unreasonable  Delay  by  the  Plaintiff 


under  arrest  to  his  discharge  from  custody  in 
New  York  state,  by  virtue  of  Code  Civ.  Pio., 
§  572.  By  "  delay,"  as  used  in  the  statutes,  is 
meant  any  positive  act  in  the  way  of  the  ob- 
struction of  the  trial  of  the  action.  Goff  v. 
Charlier,  (Supm.  Ct.  Spec.  T.)  44  Misc.  (N. 
Y.)  28. 

57.  5.  Central  of  Georgia  R  Co.  v.  Johns- 
ton, 106  Ga.  130. 

6.  Improper  Navigation.  —  The  Manitoba,  104 
Fed.  Rep.  145. 

Improper  Removal.  —  See  Springs  v.  Southern 
R.  Co.,  130  N.  Car.  186. 

Taxes  Improperly  Assessed  Equivalent  to  Taxes 
Illegally  Assessed.  —  Matter  of  Baumgarten,  39 
N.  Y.  App.  Div.  174. 

5§.  1.  Improvement  Defined. —  Allen  v.  Mc- 
Kay, 120  Cal.  332;  Lake  Whatcomb  Logging 
Co.  v.  Callvert,  33  Wash.  126. 

Improvements  and  Fixtures.  —  Smusch  v.  Kohn, 
(Supm.  Ct.  App.  T.)  22  Misc.  (N.  Y.)  344. 

Improved  Land  —  Cultivate.  —  See  Voight  v. 
Meyer,  42  N.  Y.  App.  Div.  350. 

Glass  Houses  erected  by  a  nurseryman  for 
the  purpose  of  carrying  on  his  trade  may  be  re- 
moved by  the  tenant  as  they  are  not  improve* 
ments  within  a  lease  providing  that  the  tenant 
should  leave  improvements  gratis  for  the 
landlord.    Mears  v.  Collender,  (1901)  2  Ch.  388. 

Public  Lands. — Sullivan  v.  Callvert,  27  Wash. 
600. 

Mechanic's  Liens  —  Buildings  Are  Improvements. 

—  Bates  v.  Harte,  124  Ala.  427;  National  L. 
Ins.  Co.  v.  Ayres,  1 1 1  Iowa  200. 

Same  —  Walls  Are  Improvements.  —  Hoppes  v. 
Baie,  105  Iowa  648. 

Mining  Claims.  — See  Power  v.  Sea,  24  Mont. 
243- 
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67.  II.  Growth  of  the  Doctrine  of  Compensation  —  1.  Original  Com- 
mon law  Rule.  —  See  notes  I,  4. 

2.  Modification  in  Equity.  —  See  note  6. 

68.  3.  Rule  Adopted  in  Courts  of  Law.  —  See  note  1. 

69.  4.  Universal  Recognition  of  Right  to  Compensation.  —  See  note  1. 
Right  Not  Dependent  upon  Statute.  —  See  note  2. 

70.  5.  Statutory  Provisions  Allowing  Compensation  —  a.  General  Adop- 
tion1 OF.  —  See  note  i. 

71.  •  b.  Extent  to  Which  Rights  of  Occupying  Claimants  Are 
Enlarged.  —  See  note  i. 

c.  Constitutionality  of  Statutes  —  (i)  General  Rule  —  Stat- 
utes Constitutional  —  (a)  Rule  stated.  —  See  note  3. 

7*2.     (b)  Retroactive  Statutes.  —  See  note  I. 

78.   III.  General  Rule  as  to  What  Constitute  Improvements —  1.  Rule 

Stated.  —  See  notes  5,  6,  7. 


<>7.     1.   Original    Common-law    Doctrine.  — 

Hardeman  v.  Turner,  3  Indian  Ter.  338,  affirmed 
(C.  C.  A.)  112  Fed.  Rep.  41. 

4.  See  Voiers  v.  Atkins,  113  La.  303,  quoting 
16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  66, 
the  whole  text  paragraph. 

6.  Modification  in  Equity.  —  Taylor  v.  James, 
109  Ga.  327;  Hoerr's  Estate,  31  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  337- 

A  Judgment  Creditor  enforcing  his  lien  on 
land  is  asserting  his  legal  rights  and  not  seek- 
ing equitable  relief.  Hence  he  is  not  obliged 
lo  compensate  the  occupants  for  improvements. 
Flanary  v.  Kane,  102  Va.  547. 

1.  Rule   Adopted   in  Courts  of  Law.  — 
Muthersbaugh  v.  McCabe,  22  Pa.  Super.  Ct.  587. 

Occupant  Without  Remedy  if  Owner  Made  No 
Claim  for  Rents  and  Profits.  —  Anderson  v.  Reid, 
14  App.  Cas.  (D.  C.)  54. 

69.  1.  Right  of  Bona  Fide  Occupant  to  Com- 
pensation for  Improvements.  —  Samuels  v.  Sim- 
mons, (Ky.  1901)  60  S.  W.  Rep.  937. 

2.  Rights  of  Bona  Fide  Possessor  Recognized  on 
Equitable  Principles  Independent  of  Statute. — 
Mercer  v.  Justice,  63  Kan.  225  ;  Darnall  v. 
Jones,  (Ky.  1903)  72  S.  W.  Rep.  1108;  Patillo 
v.  Martin.  107  Mo.  App.  653;  Schneider  v. 
Reed,  123  Wis.  488.  See  also  Dakin  v.  I.eck- 
lider,  10  Ohio  Cir.  Dec.  308,  19  Ohio  Cir.  Ct. 
254. 

Equity  Must  Be  Set  Up  by  Occupant.  —  Where 

the  occupant  claims  compensation  under  a  stat- 
ute within  whose  terms  he  does  not  bring  him- 
self, he  cannot  invoke  the  equitable  jurisdiction 
of  the  court.    Skelly  v.  Warren,  17  S.  Dak.  25. 

70.  1.  Statutory  Provisions  Allowing  Compen- 
sation —  Arizona.  —  Silver  Queen  Min.  Co.  v. 
Crocker.  (Ariz.  1904')  76  Pac.  Rep.  479. 

Arkansas.  —  Penrose  7'.  Doherty,  70  Ark. 
256:  Greer  v.  Fontaine,  77  Ark.  (Scs ;  Beasley 
v.  Equitable  Securities  Co.,  (Ark.  i904">  84  S. 
W.  Rep.  224. 

Connecticut .  —  O'Brien  v.  Flint,  74  Conn. 
S02. 


Georgia.  —  Mills  v.  Geer,  m  Ga.  275;  Acme 
Brewing  Co.  v.  Central  R.,  etc.,  Co.,  115  Ga. 
494;  Moore  v.  Carey,  116  Ga.  28. 

Ivdiana.  —  Pulse  v.  Osborn,  (Ind.  App.  1901  ) 
60  N.  E.  Rep.  374. 

Indian  Territory.  - —  Hardeman  v.  Turner,  3 
Indian  Ter.  338,  affirmed  (C.  C.  A.)  112  Fed. 
Rep.  41. 

Kansas.  —  Mercer  v.  Justice,  63  Kan.  225. 
Louisiana.  —  George  v.  Delaney,  1 1 1  La.  760. 
Michigan.  —  Sleight  v.  Roe,  125  Mich.  585. 
Missouri.  —  Kugel  v.  Knuckles,  95  Mo.  App. 
670. 

South  Dakota.  —  Meadow  v.  Osterkamp,  13 
S.  Dak.  571. 

Tennessee.  —  Strother  v.  Reilly,  105  Tenn.  48. 

Texas.  —  Rowan  v.  Rainey,  25  Tex.  Civ.  App. 
593- 

The  Virginia  Statute  applies  only  to  actions 
where  a  decree  or  judgment  is  rendered  against 
the  occupant  for  the  land.  Flanary  v.  Kane, 
102  Va.  547. 

71.  1.  Occupying  Claimant  May  Recover  in 
Direct  Proceeding.  —  Dorer  v.  Hood,  113  Wis. 
607. 

Right  Dependent  on  Statute.  —  Anderson  v. 
Reid.  14  App.  Cas.  (D.  C.)  54;  Armstrong  v. 
Ashley,  22  App.  Cas.  (D.  C.)  368. 

3.  Statutes  Allowing  Compensation  Constitu- 
tional.—  Dorer  v.  Hood.  113  Wis.  607. 

Statute  Denying  Jury  Trial  Unconstitutional.  — 
Uhl  v.  Grissom,  12  Okla.  322. 

72.  1.  Statutes  Giving  Compensation  for  Im- 
provements Made  Before  Their  Enactment  Held 
Constitutional. — Mills  v.  Geer.  in  Ga.  273;  Lay 
"'.  Sheppanl,  112  Ga.  III. 

7JI.  5.  Additions  Must  Be  Permanent.  — 
Northern    Invest.  Co.  v.   Bargquist,  93  Minn. 

!06. 

6.  Additions  Must  Have  Become  Part  of  Realty 

—  Barrett  v.  Kelly,  131  Ala.  378. 

7.  Value  of  Land  Must  Be  Increased.  —  Barrett 
v.  Kelly,  131  Ala.  378;  Armijo  v.  Neher,  11  N. 
Mex.  645. 
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71. 

75. 

note  io. 


Sec  note  2 

2.  Illustrations  of  Additions  Held  to  Be  Improvements  —  Repairs.  —  See 


1.  General  Rule 


|  Fertilization  has  been  held  not  to  be  an  improvement. 
Burden  of  Proof.  —  See  note  I  I . 

IV.  Measure  of  Compensation  for  Improvements  — 

Stated.  —  See  note  12. 
7<i.    See  note  2. 

77.  Enhancement  of  "Vendible"  Value.  —  See  note  I. 

78.  4.  Whether  Allowance  May  Exceed  Actual  Cost  of  Improvements.  — 

See  notes  3,  4. 

5.  Rule  Restricting  Compensation  to  Value  of  Rents  and  Profits.  —  See 

note  5. 

79.  6.  Interest.  —  See  note  2. 

80.  V.  What  Occupants  Are  Entitled  to  Compensation  —  2.  Necessity 
for  Color  of  Title  —  a.  Rule  Stated.  —  See  note  1. 

But  a  Mere  Trespasser.  —  See  note  3. 

b.  Improvements  Made  Before  Acquiring  Color  of  Title.  — 
See  note  4. 

81.  See  note  1. 

c.  What  May  Constitute  Color  of  Title  — (2)  Meaning  of 
Term.  —  See  note  3. 

(3)  Color  of  Title  Arising  from  Written  Instrument.  —  See  note  5. 

82.  See  note  2. 


74.  2.  Use  to  Which  True  Owner  Intends  to 
Put  Land  Immaterial.  —  Thomas  v.  Wagner,  131 

Mich.  601. 

75.  10.  Repairs  Not  Improvements. —  North- 
ern Invest.  Co.  v.  Bargquist,  93  Minn.  106. 

10a.  Fertilization  Not  Improvement.  —  Crum- 
mey  v.  Bentley,  114  Ga.  746. 

11.  Burden  of  Proof.  ■ — Barrett  v.  Kelly,  131 
Ala.  378. 

12.  Cost  of  Improvements  Not  Measure  of  Com- 
pensation. —  Gombert  V.  Lyon,  (Neb.  1904)  100 
N.  W.  Rep.  414;  Howard  v.  Clark,  72  Vt.  429; 
Haymord  v.  Camden,  48  W.  Va.  463.  Compare 
Fabrice  v.  Von  der  Brelie,  190  111.  460,  wherein 
the  actual  cost  of  improvements  was  allowed. 

76.  2.  Occupant  Entitled  to  Compensation  to 
Extent  that  Actual  Value  of  Land  Has  Been  En- 
hanced —  Arkansas.  —  Greer  v.  Fontaine,  71 
Ark.  605. 

Kentucky.  —  Samuels  v.  Simmons,  (Ky.  1901) 
60  S.  W.  Rep.  937. 

Michigan. —  F.ighmey  v.  Theyer,  135  Mich.  C82. 

Missouri.  —  Burford  v~  Aldridge,  165  Mo.  419. 

Nebraska.  —  Gombert  v.  Lyon,  (Neb.  1904) 
100  N.  W.  Rep.  414. 

North  Carolina.  —  North  v.  Bunn.  128  N. 
Car.  196;  Bond  v.  Wilson,  129  N.  Car.  325. 
See  also  Gillis  v.  Arringdale,  135  N.  Car.  295; 
Johnson  v.  Armfield,  130  N.  Car.  575. 

Vermont.  —  Rutland  R.  Co.  v.  Chaffee,  72 
Vt.  404 ;  Howard  v.  Gark,  72  Vt.  429. 

West  Virginia.  —  Haymond  v.  Camden,  48  W. 
Va.  463. 

The  Burden  of  Proof  as  to  the  enhancement  in 
value  is  on  the  occupant.  Wilson  v.  Wilson, 
35  Tex.  Civ.  App.  192. 

77.  1.  Enhancement  of  "Vendible"  or  Sal- 
able Value  of  Land)  Measure  of  Compensation. — 
Jones  v.  Griffin,  (Ky.  1903)  74  S.  W.  Rep.  713; 
Floyd  v.  Mackey,  112  Ky.  646. 


78.  3.  Allowance  Should  Not  Exceed  Cost  of 
Improvements.  —  See  Eighmey  v.  Thayer,  135 

Mich.  682. 

4.  Georgia  Rule. —  Mills  v.  Geer,  11 1  Ga.  275; 
Acme  Brewing  Co.  v.  Central  R.,  etc.,  Co.,  115 
Ga.  494. 

5.  Rule  in  Absence  of  Statute.  —  Ring  v.  Law- 
less, 190  111.  520;  Thompson  v.  Thompson,  117 
Iowa  65;  Samuels  v.  Simmons,  (Ky.  1901)  60 
S.  W.  Rep.  937 ;  Stephenson  v.  Stephenson, 
(Ky.  1903)  72  S.  W.  Rep.  742;  Huebschmann 
v.  Cotzliausen,  107  Wis.  64. 

79.  2.  Interest  Not  Allowed.  —  Howard  v. 
Clark,  72  Vt.  429. 

80.  1.  Occupant  Must  Have  Had  Color  of 
Title.  —  Wade  v.  Keown,  (Ky.  1904)  78  S.  W. 
Rep.  900;  Skelly  v.  Warren,  17  S.  Dak.  25.  See 
also  Gahre  v.  Berry,  82  Minn.  200. 

3.  Trespasser  Not  Entitled  to  Compensation  for 
Improvements.  —  Corrigan  v.  Hinkley,  125  Mich. 
125. 

4.  Acquisition  of  Color  of  Title  After  Making 
Improvements  Gives  No  Right  to  Compensation.  — 

Uhl  v.  Grissom,  12  Okla  322. 

81.  1.  Occupant  Held  Entitled  to  Compensa- 
tion for  Improvements  Made  Before  Acquiring 
Color  of  Title. —  Dorer  v.  Hood,  113  Wis.  607. 

3.  Meaning  of  "Color  of  Title."  —  Bloom  v. 
Strauss,  70  Ark.  483  ;  Beasley  v.  Equitable  Se- 
curities Co.,  (Ark.  T904)  84  S.  W.  Rep.  224; 
Dorer  v.  Hood,  113  Wis.  607. 

5.  Instrument  Must  Apparently  Transfer  Title. 
—  Skelly  v.  Warren,  17  S.  Dak.  25. 

A  Bond  for  Title.  —  Beasley  v.  Equitable  Se- 
curities Co.,  (Ark.  1904)  84  S.  W.  Rep.  224. 

Quitclaim  Deed.  —  Northern  Invest.  Co.  v. 
Bargquist,  93  Minn.  106. 

82.  2.  A  Conveyance  under  a  Power  of 
Attorney  from  a  Married  Woman,  held  to  be  in- 
effectual to  pass  title  because  not  joined  in  by 


55* 


Vol.  XVI. 


IMPROVEMENTS. 


82  90 


82.  (4)  Color  of  Title  Arising  in  Absence  of  Written  Instrument. — See 
note  5. 

3.  Necessity  for  Adverse  Character  of  Occupancy  —  a.  Rule  Stated. 
■ —  See  note  8. 

83.  See  note  1. 

84.  4.  Necessity  for  Good  Faith  in  Occupant  —a.  Rule  Stated.  —  See 
note  2. 

85.  b.  What  Is  Meant  by  Good  Faith.  — See  note  1. 

86.  See  note  1. 

Knowledge  that  Vendor  Has  No  Title.  —  See  note  3. 

c.  Presumption  of  Good  Faith.  —  See  note  5. 

87.  d.  Effect  of  Notice  of  Adverse  Claim  on  Question  of  Good 
Faith  —  (1)  General  Rule  Stated.  —  See  note  2. 

88.  (2)  Rule  as  to  Constructive  Notice  —  (a)  Doctrine  that  Such  Notice  Is  Insuf- 
ficient. —  See  note  2. 

89.  (b)  Doctrine  that  Such  Notice  Is  Sufficient.  —  See  note  2. 

90.  (3)  When  Good  Faith  and  Notice  of  Adverse  Claim  May  Coexist. — 
See  note  1. 

Mistake  of  Law.  —  See  note  2. 


the  husband,  may  nevertheless  be  sufficient  to 
constitute  the  vendee  a  bona  fide  holder  entitled 
to  compensation  for  improvements.  Nolan  v. 
Moore,  (Tex.  Civ.  App.  1902J  70  S.  W.  Rep. 
785,  reversed  on  the  ground  that  the  power  of 
attorney  was  in  fact  sufficient,  96  Tex.  341. 

82.  5.  Paper  Title  Not  Invariably  Necessary. 
- —  Pendo  v.  Beakey,  15  S.  Dak.  344,  holdin*lhat 
actual  possession  under  a  bona  fide  claroi  of 
title  was  sufficient. 

8.  Possession  Must  Have  Been  Adverse  to  True 
Owner.  —  Sleight  v.  Roe,  125  Mich.  585. 

S3.  1.  Permissive  Holding.  —  Montgomery 
County  v.  Bean,  (Ky.  1904)  82  S.  W.  Rep. 
240. 

§4.  2.  Occupant  Must  Have  Acted  in  Good 
Faith  —  Alabama.  —  American  Freehold  Land 
Mortg.  Co.  v.  Pollard,  132  Ala.  155. 

Arkansas.  —  Neely  v.  Rembert,  71  Ark.  91. 

Georgia.  —  Roberts  v.  Griffith,  112  Ga.  146. 

Kentucky.  —  Darnall  v.  Jones,  (Ky.  1903)  72 
S.  W.  Rep.  1 1 08. 

Louisiana.  —  Voiers  v.  Atkins,  113  La.  303. 

Missouri.  —  Kugel  v.  Knuckles,  95  Mo.  App. 
670. 

Tennessee.  —  Lillard  v.  Coffee,  (Tenn.  Ch. 
1901)  61  S.  W.  Rep.  1037. 

Texas.  —  Bell  v.  Wright,  94  Tex.  407  ;  Wil- 
coxon  v.  Howard,  26  Tex.  Civ.  App.  281  ;  Hillen 
V.  Williams,  25  Tex.  Civ.  App.  268;  Ke;terson 
v.  Bailey,  35  Tex.  Civ.  App.  235. 

West  Virginia.  —  Holsberry  v.  Harris,  56  W. 
Va.  320;  Yock  v.  Mann,  (W.  Va.  1905)  49  S. 
E.  Rep.  1019. 

§5.  1.  What  Is  Meant  by  Good  Faith.  - 
Cleland  v.  Clark,  123  Mich.  179,  81  Am.  St. 
Rep.  161  ;  Rowan  v.  Rainey,  25  Tex.  Civ.  App. 
503. 

Sfl.  1.  Occupant  Must  Have  Had  Reasonable 
Ground  for  Belief.  —  Netzorg  v.  Green,  26  Tex. 
Civ.  App.  T19;  Mumme  v.  McCloskey,  28  Tex. 
Civ.  App.  83. 

3.  Knowledge  that  Vendor  Has  No  Title.  — 
See  Ynck  v.  Mann,  (W.  Va.  1905)  49  S.  E.  Rep. 
1019. 

5.  Prosumption  of  Good  Faith.  —  Meadows  v. 
Osterkamp,  13  S.  Dak.  571. 


87.  2.  Occupant  Not  Entitled  to  Compensation 
for  Improvements  Made  After  Notice  of  Adverse 
Claim  —  Illinois. —  Van  Tassell  v.  Wakefield, 
214  111.  205. 

Kentucky.  —  Wade  v.  Keown,  (Ky.  1904)  78 
S.  W.  Rep.  900. 

Missouri.  —  Kugel  v.  Knuckles,  95  Mo.  App. 
670;  Marlow  v.  Liter,  87  Mo.  App.  584;  Bur- 
ford  v.  Aldridge,  165  Mo.  419. 

New  York.  —  Willis  v.  McKinnon,  79  N.  Y. 
App.  Div.  249,  affirmed  17S  N.  Y.  451. 

North  Carolina. —  Hallyburton  v.  Slagle,  132 
N.  Car.  957. 

Texas.  —  Wilcoxon  v.  Howard,  26  Tex.  Civ. 
App.  281  ;  Hillen  v.  Williams,  25  Tex.  Civ.  App. 
268;  Texas,  etc.,  R.  Co.  v.  Barber,  31  Tex.  Civ. 
App.  84. 

West  Virginia. —  Haymond  v.  Camden,  48  W. 
Va.  463;  Bodkin  v.  Arnold,  48  W.  Va.  108; 
Yock  v.  Mann,  (W.  Va.  1905)  49  S.  E.  Rep. 
1019. 

Improvements  Pending  Litigation.  —  Biffle  v. 
Jackson,  71  Ark.  226;  Demelman  v.  Bristoll,  179 
Mass.  163;  Keister  v.  Cubine,  101  Va.  768. 

88.  2.  Constructive  Notice  Arising  from  Rec- 
ord of  Adverse  Title  Does  Not  Preclude  Recovery 
for  Improvements.  —  Northern  Invest.  Co.  v. 
B.irgquist,  93  Minn.  106;  Kugel  v.  Knuckles, 
95  Mo.  A«pp.  670;  Marlow  v.  Liter,  87  Mo.  App. 
584  :  Rutland  R.  Co.  v.  Chaffee,  72  Vt.  401. 

2.  Constructive  Notice  Sufficient.  —  Hay- 
mnnd  v.  Camden,  48  W.  Va.  463. 

!M>.  1.  Reasonable  Belief  that  Adverse  Claim 
Is  Invalid.  —  Thomas  v.  Wagner,  131  Mich. 
60 t  :  Stevenson  v.  Roberts,  25  Tex.  Civ.  App. 
577. 

2.  Mistake  of  Law.  —  Haymond  v.  Camden, 
48  W.  Va.  463:  Bodkin  v.  Arnold,  48  W.  Va. 
108:  Yock  v.  Mann,  (W.  Va.  1905)  49  S.  E. 
Rep.  1019. 

Improvements  Made  Pending  Appeal.  —  Im- 
provements put  on  land  by  an  occupant  pend- 
ing an  appeal  from  a  judgment  awarding  the 
land  to  him  may  be  set  off  against  the  rents 
and  profits  on  the  reversal  of  the  judgment. 
Samuels  v.  Simmons,  (Ky.  1901)  60  S.  W.  Rep. 
037. 
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(4)  Rule  in  South  Carolina  and  Wisconsin.  —  See  note  3. 

e.  Existence  of  Good  Faith  a  Question  for  the  Jury. —  See 

5.  Requirements  under  Particular  Statutes  —  b.  Claim  Founded  ON 
T  OR  Any  Written  Instrument.  —  See  note  6. 
c.  Title  Derived  from  Public  Authority.  —  See  notes  1,  2. 
c.  Six  Years'  Possession.  —  See  note  7. 
/.  Possession  for  at  Least  One  Year.  —  See  note  1. 
g.  Purchaser  of  Supposed  Title  in  Fee.  —  See  note  2. 

7.  Requirement  of  Peaceable  Possession.  —  See  note  2. 

8.  Rule  as  to  Occupants  of  Public  Lands.  —  See  note  3. 

9.  Rights  of  Purchasers  at  Tax  Sale  —  a.  General  Rule.  —  See 
6. 

12.  Rights  of  Donees  —  a.  Parol  Gift.  —  See  note  6. 

13.  Rights  of  Vendees  under  Contract  of  Sale — a.  At  Law. —  See 


b.  In  Equity  —  (1)  Relief  May  Be  Afforded.  —  See  note  4. 

(2)  Where  Vendor  Is  Responsible  for  Nonfulfilment  of  Contract.  — 
See  note  5. 

97.    See  note  2. 

Inability  of  Vendor  to  Make  Good  Title.  —  See  note  3. 

(3)  Where  Vendee  Fails  to  Carry  Out  Contract.  —  See  note  4. 


90.  3.  Wisconsin  Rule.  —  Dorer  v.  Hood,  113 

Wis.  607. 

4.  Good  Faith  of  Occupant  a  Question  for  the 

Jury.  —  Meadows   v.    Ostcrkamp,    13    S.  Dak. 

571.    See  also  Nolan  v.  Moore,  (Tex.  Civ.  App. 

1902)  70  S.  W.  Rep.  785,  reversed  on  other 
grounds  96  Tex.  341. 

Where  the  Facts  Can  Have  But  One  Possible 
Construction,  the  question  is  for  the  court.  Bell 
v.  \\  right,  94  Tex.  407. 

6.  Claim  Must  Be  Founded  on  Descent  or  Written 
Instrument. —  Dorer  v.  Hood,  113  Wis.  607. 

91.  1,  Title  Derived  from  Public  Authority. 
—  Schimpf  v.  Rhodewald,  62  Neb.  105. 

2.  Grant  from  Commonwealth.  —  Wintersmith 
v.  Price,  (Ky.  1902)  66  S.  W.  Rep.  2;  Darnall 
v.  Jones,  (Ky.  1903)  72  S.  W.  Rep.  1108. 

7.  Michigan  Rule.  —  Cleland  v.  Clark,  123 
Mich.  179,  81  Am.  St.  Rep.  161  ;  Sleight  v.  Roe, 
125  Mich.  585;  State  v.  Lake  St.  Clair  Fishing, 
etc.,  Club,  etc.,  127  Mich.  580. 

What  Constitutes  Good  Faith.  —  Thomas  v. 
Wagner,  131  Mich.  601. 

92.  1.  Possession  for  at  Least  One  Year.  — 
Rowan  v.  Rainey,  25  Tex.  Civ.  App.  503  ;  Mc- 
Williams  v.  Thomas,  (Tex.  Civ.  App.  1903) 
74  S.  W.  Rep.  596. 

2.  Purchaser  of  Supposed  Title  in  Fee.  —  Walker 
■j.  Arnold,  71  Vt.  263. 

i>:{.  2.  Requirement  of  Peaceable  Possession. 
See  Turner  v.  Gonzales,  3  Indian  Ter. 
649. 

3  Occupant  of  Public  Lands  Acquires  No  Claim 
f5r  Improvements  as  Against  Government  or  Itfl 

Grantees.  —  Cook  v.  McCord,  13  Okla.  506. 

5.  Oocupant  under  Tax  Deed  Entitled  to  Com- 
pensation for  Improvements. —  Silver  Queen  Min. 
Co.  v.  Crocker,  (Ariz.  1904)  76  Pac.  Rep.  479; 
Mercer  v.  Justice,  63  Kan.  225  ;  Thomas  v, 
Wagner,  131  Mich.  601;  Netzorg  v.  Green,  26 
Tex.  Civ.  App.  1 19. 

6.  Tax  Deed  Void  on  Its  Face.  —  Meadows  v. 
Osterkamp,  13  S.  Dak.  571. 


95.  6.  Purchaser  from  Parol  Donee  Entitled 
to  Recover. —  Morris  v.  Wells,  27  Tex.  Civ.  App. 
363. 

Gift  Must  Be  Clearly  Proven.  —  Holsberry  v. 
Hams,  56  W.  Va.  320. 

96.  2.  Vendee  under  Contract  of  Sale  Not 
Entitled  to  Compensation  at  Law.  —  Coleman  v. 
Stalnacke,  15  S.  Dak.  242. 

Unauthorized  Contract  by  Agent  Repudiated  by 
Principal  —  No  Allowance  for  Improvements.  — 
Topliff  v.  Shadwell,  68  Kan.  317. 

4.  Relief  May  Be  Afforded  in  Equity.  —  Floyd 
v.  Mackey,  112  Ky.  646;  Bond  v.  Wilson,  129 
N.  Car.  325  ;  Gardenhire  v.  Rogers,  (Tenn.  Ch. 
1900)  60  S.  W.  Rep.  616;  Schneider  v.  Reed, 
123  Wis.  488,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  96. 

No  Recovery  for  Improvements  Made  Before 
Contract. — Johnson  v.  Armfield,  130  N.  Car. 
575- 

No  Recovery  if  Improvements  Made  After  De- 
ciding to  Rescind. —  Neely  v.  Rembert,  71  Ark. 
91. 

5.  Contract  Rescinded  for  Vendor's  Default.  — 

North  v.  Bunn,  128  N.  Car.  196;  Isaacs  v.  Bar- 
don,  114  Wis.  142. 

97.  2.  Vendee  Entitled  to  Compensation  When 
Vendor  Takes  Advantage  of  Statute  of  Frauds  to 
Avoid  Contract. —  Pass  v.  Brooks,  125  N.  Car. 
129;  Schneider  v.  Reed,  123  Wis.  488,  citing 
16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  97. 

Where  Contract  Is  Denied.  —  The  rule  in  North 
Carolina  is  now  different.  Luton  v.  Badham, 
127  N.  Car.  96,  80  Am.  St.  Rep.  783. 

3.  Vendor  Unable  to  Make  Good  Title.  —  Lati- 
mer v.  Capay  Valley  Land  Co.,  137  Cal.  286: 
Ryder  v.  Wall,  (Supm.  Ct.  Spec.  T.)  29  Misc. 
(N.  Y.)  377.  See  also  Owen  v.  Pomona  Land, 
etc.,  Co.,  131  Cal.  530. 

4.  Vendee  Who  Fails  to  Perform  His  Part  of  the 
Contract  Not  Entitled  to  Compensation.  —  See  For- 
bus  v.  Watkins,  (Tenn.  Ch.  1901)  62  S.  W.  Rep. 
36. 
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98.  14.  Occupants  Holding  Through  Mistake  as  to  Identity  of  Land.  —  See 

note  4 

99.  16.  Rights  of  Trespassers  and  Wrongdoers  —  In  Louisiana.  —  See  notes 

5,  9 

10©.  VI.  For  What  Improvements  Compensation  Will  Be  Allowed  — 
1.  Improvements  Placed  on  Land  by  Grantor  or  Predecessor  in  Title  of  Occupant. — 

See  note  3. 

2.  Improvements  Must  Belong  to  Person  Claiming  Compensation.  —  See 

note 

IO a.    VII.  As  Against  Whom  Compensation  Will  Be  Allowed  — 

5.  Infant  Owner.  —  See  note  6. 

1 03.  VIII.  When  Owner  of  Property  Is  Estopped  to  Dispute  Claim 

for  Improvements.  —  See  note  2. 

IX.  Methods  of  Obtaining  Compensation  for  Improvements  — 
1.  By  Interposing  Claim  in  Possessory  Action  —  a.  The  Right  to  Set  Off 
Improvements  —  (1)  Where  Rents  and  Profits  or  Damages  Are  Claimed.  — 
See  note  5. 

IOU.  (2)  *  Where  Rents  and  Profits  or  Damages  Are  Not  Claimed. — 
Sec  note  I. 

104.  2.  By  Direct  Proceedings  —  Time  of  Making  Claim  When 
Proceeding  Is  a  Continuation  of  Possessory  Action.  — See  note  1. 

/.  Limitation  of  Actions.  —  See  note  10. 

105.  X.  Methods  of  Enforcing  Payment  for  Improvements  —  1.  Lien 
of  Occupant  for  Improvements.  —  See  note  1 . 

2.  Right  of  Occupant  to  Retain  Land  until  Payment  for  Improvements 
—  a.  After  Assessment  of  Compensation.  —  See  note  2. 

106.  4.  Election  of  Owner  as  to  Taking  Land  or  Receiving  Unimproved 
Value  —  a.  Rule  Stated.  —  See  note  5. 


9V    4.   Mistake    as    to    Identity  —  Relief 

Afforded. —  Pearl  Tp.  v.  Thorp,  17  S.  Dak.  288. 

!>!>.  5.  Trespasser  Allowed  to  Recover  for  Cost 
of  Clearing.  —  Sigur  v.  Burguieres,  in  La.  jit, 

9.  Improvements  Set  Off  Against  Rents,  Etc. 

—  In  Louisiana  an  occupant  in  bad  faith  may 
set  off  useful  improvements  against  a  claim  for 
rents  and  profits.  Voiers  v.  Atkins,  113  La. 
,"03.  1 

BOO.  3.  Occupant  May  Recover  for  Improve- 
ments Made  by  His  Grantor  or  Predecessor  in 
Title.  —  Morris  v.  Wells,  27  Tex.  Civ.  App.  363. 
Fee  also  Mills  v.  Geer,  in  Ga.  275;  Dorer  v. 
Hood,  :  1 3  Wis.  607. 

Recovery  Not.  Allowed  Unless  Accounting  Ren- 
dered of  Rents  and  Profits  Received  by  Prede- 
cessor. —  Neher  v.  Armijo,  11  N.  Mex.  67. 

5.  No  Recovery  Allowed  Unless  Occupant  Has 
Paid  for  Improvements.  —  Pesqueira  v.  Kellogg. 
(Ariz.  1903)  71  Pac.  Rep.  915. 

Church  Built  by  Popular  Subscription.  —  Crum- 
mey  v.  Bentley,  114  Ga.  746. 

103.    6.  Infancy  of  Owner  —  Homestead. 
In  Bloom  v.  Strauss,  70  Ark.  483.  it  was  held 
that  the  v?lue  of  improvements  could  not  be 
assessed  against  a  minor's  homestead. 

102.  2.  Estoppel  of  Owner  Resulting  from 
Fraud  or  Laches  in  Failing  to  Assort  Title.  — 
Jones  v.  Griffin,  (Ky.  1903)  74  S.  W.  Rep.  713; 
Potter  v.  Rend,  31  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
223.    See  also  Skelly  v.  Warren,  17  S.  Dak.  25. 

Mistaken  Belief  of  Owner  as  to  Location  of  His 
Land.  —  Contra,  Schafer  v.  Wilson,  113  Iowa 
475- 

5.  Improvements  May  Be  Sot  Off  Against  Cliim 


for  Rents  and  Profits  or  Damages  in  Possessory 
Action.  —  Finch  v.  Strickland,  132  N.  Car.  103  ; 
Muthersbaugh  v.  McCabe,  22  Pa.  Super.  Ct. 
587;  Hoerr's  Estate,  31  Pittsb.  Leg.  J.  N.  S. 
(Pa-)  337;  Gardenhire  v.  Rogers,  (Tenn.  Ch. 
1900)  60  S.  W.  Rep.  616.  See  also  Voiers  v. 
Atkins,  113  La.  303. 

lOtt.  1.  No  Allowance  Can  Be  Made  Where 
Plaintiff  Does  Not  Claim  Rents  and  Profits  or 
Damages.  —  Contra,  Darnall  v.  Jones,  (Ky. 
1903)  72  S.  W.  Rep.  1 108. 

104.  1.  Claim  Must  Be  Made  Before  Occupant 
Is  Deprived  of  Possession. —  Mercer  v.  Justice,  63 
Kan.  225. 

10.  When  Right  Accrues.  Morris  v.  Wells,  27 
Tex.  Civ.  App.  363. 

105.  1.  Amount  Found  Due  for  Improvements 
a  Lien  on  Improved  Propertv. —  Hardeman  v. 
Turner,  3  Indian  Ter.  338,  affirmed  (C.  C.  A.) 
112  Fed.  Rep.  41;  Robards  v.  Robards,  (Ky. 
1905)  85  S.  W.  Rep.  718. 

2.  Right  of  Occupant  to  Retain  Land  Until 
Paid  for  His  Improvements.  Hardeman  v.  Turner, 
(C.  C.  A.)  112  Fed.  Rep.  41,  affirming  3  Indian 
Ter.  338  ;  Mercer  v.  Justice,  63  Kan.  225  ;  Pa- 
tillo  v.  Martin.  107  Mo.  App.  653;  North  v. 
Bunn,  128  N.  Car.  196;  Bond  v.  Wilson,  129  N. 
Car.  325. 

Owner  Enjoined   from    Taking  Possession.  — 

Marlow  v.  Liter,  87  Mo.  App.  584. 

IO0.  5.  Election  of  Owner  as  to  Taking  Land 
or  Receiving  Unimproved  Value  Acme  Brewing 
Co.  v.  Central  R.,  etc.,  Co.,  115  Ga.  404. 

Election  Given  to  Occupant.  —  Floyd  v.  M  ickey, 
1  1 2  Ky.  646. 
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107.   ,  .  Adjustment  WHERE  Both  OwNift  And  Occupant  Decline 

TO  PAY  — (i)  Sale  of  Land  and  Division  of  Proceeds.  —  See  note  3. 

10S.  XI.  Setting  Off  Rents  and  Profits  Against  Claim  for  Improve- 
ments    1.  General  Rule  Stated.  —  See  notes  3,  6. 

I  <M>.    5.  Whether  Rent  Can  Be  Charged  on  Value  of  Property  as  Improved.  — 

See  note  5. 

110.  See  note  I. 

XIII.  Rules  Concerning  Improvements  by  Lessees.  —  See  note  8. 

111.  XIV.  Rules  Concerning  Improvements  by  One  of  Several 
Cotenants —  1.  Right  to  Allowance  Therefor.  — See  note  2. 

I  II*.  2.  How  the  Allowance  Is  Made  —  a.  By  Assigning  Improved  Por- 
tion ok  Property  to  Maker  ok  Improvements  —  (1)  Method  Adopted 
When  Practicable.  — See  note  1. 

114.  (2)  Whether  Cotenant  Must  Have  Claimed  Exclusive  Title  and  Acted 
in  Good  Faith.  —  See  note  2. 

113.  b.  By  Requiring  Payment  of  Compensation  by  Other  Co- 
tenants —  (1)  In  General.  —  See  note  1. 

(2)  Necessity  for  Claim  of  Exclusive  Title  and  Good  Faith.  —  See 

notes  2,  3. 

116.  e.  By  Setting  Off  Improvements  Against  Rents  and  Profits. 

—  See  note  6. 

117.  3.  Rents  and  Profits  May  Be  Set  Off  Against  Improvements. — See  note  2. 
XV.  Rules  Concerning  Improvements  by  Life  Tenants  or  Ten- 
ants for  Years  —  1.  General  Rule  Stated.  —  See  note  3. 

118.  See  note  1. 

4.  Exceptions  to  the  Rule  —  a.  Where  Absolute  Title  Is 
Claimed.  —  See  note  9. 


107.    3.  Sale  of  Improved  Land  and  Division 

of  Proceeds.  —  Acme  Brewing  Co.  v.  Central  R., 
etc.,  Co.,  115  Ga.  494. 

10S.  3.  Owner  May  Set  Off  Rents  and  Profits 
Against  Claim  for  Improvements.  —  Bond  v.  Wil- 
son, 129  N.  Car.  325. 

6.  Where  Enhancement  in  Value  from  Improve- 
ments Does  Not  Exceed  Value  of  Rents  and  Profits. 
—  Eighmey  v.  Thayer,  135  Mich.  682. 

10J).  5.  Rent  Cannot  Be  Charged  on  Value 
of  Property  as  Improved. —  Barrett  v.  Kelly,  131 
Ala.  378;  McCarver  v.  Doe,  13s  Ala.  542; 
Morris  v.  Wells,  27  Tex.  Civ.  App.  363  ;  How- 
ard v.  Clark,  72  Vt.  429. 

110.  1.  Where  Interest  Allowed  on  Value  of 
Improvements. —  Hardeman  v.  Turner,  3  Indian 
Ter.  338,  affirmed  (C.  C.  A.)  112  Fed.  Rep.  41. 

Chargeable  with  Rental  Value  of  Improvements 
After  Judgment  Fixing  Lien. —  Hardeman  v.  Tur- 
ner, (C.  C.  A.)  112  Fed.  Rep.  41. 

8.  Lessee  Not  Entitled  to  Compensation  for  Im- 
p.ovements  in  Absence  of  Agreement  Therefor. — 
Guay  v.  Kehoe,  70  N.  H.  151. 

111.  2.  Allowance  for  Improvements  May  Be 
Made  in  Partition.  —  See  Pesqueira  v.  Kellogg, 
(Ariz.  1903)  71  Pac.  Rep.  915.  See  also  the 
titles  Contkihution  and  Exoneration,  358.  1 
et  ssq.;  Partition,  1172.  5. 

Improvements  Made  by  Tenants  in  Common  in 
Reversion  During  Previous  Life  Estate.  —  Ship- 
man  v.  Shipman,  65  N.  J.  Eq.  556.  Contra, 
Pulse  v.  Osborn,  (Ind.  App.  iqoi)  60  N.  E. 
Ren.  -774;  Porter  v.  Osmun,  135  Mich.  363. 

1 1!J.  1.  Assignment  of  Improved  Portion  Pre- 
ferred When  Practicable. —  Milligan  v.  Masden, 


(Ky.  1903)  74  S.  W.  Rep.  1049  :  Bennett  v.  Ben- 
nett, 84  Miss.  493 ;  Burfoid  v.  Aldridge,  165 
Mo.  419;  Polk  v.  Gunther,  107  Tenn.  16;  Kes- 
terson  v.  Bailey,  35  Tex.  Civ.  App.  235.  See 
Stith  v.  Carter,  (Ky.  1901)  60  S.  W.  Rep.  725. 

114.  2.  Not  Necessary  that  Improvements 
Should  Have  Been  Made  in  Good  Faith.  —  See 
Kesterson  z.  Bailey,  35  Tex.  Civ.  App.  235. 

115.  1.  Other  Cotenants  May  Be  Required  to 
Compensate  One  Who  Made  Improvements.  —  Holt 
v.  Couch,  125  N.  Car.  456,  74  Am.  St.  Rep.  648. 

Improvements  Made  by  Consent  of  Cotenants.  — 
See  Turnbull  v.  Foster,  116  Ga.  765. 

2.  Necessity  for  Claim  of  Exclusive  Title.  — 
Sweet  v.  Stevens,  (Ky.  1901)  63  S.  W.  Rep.  41. 

3.  Must  Have  Been  Made  in  Good  Faith.  —  Rippe 
v.  Badger,  125  Iowa  725.  106  Am.  St.  Rep.  336. 

116.  6.  Improvements  Made  by  Tenants  in 
Possession  May  Be  Set  Off  Against  Rents  and 
Profits.  —  Bennett  v.  Bennett,  84  Miss.  493. 

117.  2.  Rents  and  Profits  May  Be  Set  Off 
Against  Improvements.  — Eighmey  v.  Thayer,  135 
Mich.  682.    See  Booth  v.  Booth,  114  Iowa  78. 

3.  Improvements  by  Life  Tenant  Furnish  No 
Ground  for  Compensation.  —  Booth  v.  Booth,  114 
Iowa  78;  Schimpf  v.  Rhodewald,  62  Neb.  105; 
Trimmier  v.  Darden,  61  S.  Car.  220.  See  also 
Ashby  v.  Ashby,  59  N.  J.  Eq.  547. 

118.  1.  Holder  of  Determinable  Estate.— 
Wells  v.  Sweeney,  16  S.  Dak.  489,  102  Am.  St. 
Rep.  713,  wherein  the  rule  was  applied  to  a  hus- 
band occupying  a  homestead  after  the  death 
of  his  wife.  See  Bloom  v.  Strauss,  70  Ark.  483. 

9.  Belief  in  Absolute  Ownership  of  Land.  — 
Bloom  v.  Strauss,  70  Ark.  483. 
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1*30.  XVI.  Rules  Concerning  Improvements  by  Mortgagors  or  Mort- 
gagees in  Possession  —  2.  By  Mortgagees  in  Possession  —  a.  In  the  United 
States  —  (i)  General  Rule  Stated.  —  See  note  3. 

(2)  When  Compensation  May  Be  Alloived—{*)  Belief  of  Mortgagee  that 
He  Has  Acquired  Complete  Title.  — See  note  5- 

121.    (3)  Rents  and  Profits.  —  See  note  2. 

12*2.  XVII.  Rules  Concerning  Improvements  by  Trustees  and  Other 
Fiduciaries.  —  See  note  1. 

XVIII.  Rules  Concerning  Improvements  by  One  Spouse  on  Land 
of  Other  —  1.  As  Between  the  Parties  —  a.  View  that  No  Compensation 
Should  Be  Allowed.  —  See  note  5. 

1*23.   b.  View  that  Compensation  Should  Be  Allowed. —See 


note  1. 


2.  As  Against  Creditors.  —  See  note  2. 


IMPROVIDENCE.  —  See  note  5. 

IN.  —  See  note  7. 
121.    See  notes  1,  2. 
12o.    See  notes  1,  2,  3. 
131.    INADEQUATE.  —  See  note  3. 

INADVERTENCE.  —  See  note  4. 
1 33.    INCEPTION.  —  See  note  1 . 


120.  3.  Mortgagee  in  Possession  Not  Entitled 
to  Compensation  for  Improvements.  —  Ameri- 
can Freehold  Land  Mortg.  Co.  v.  Pollard,  132 
Ala.  155;  McQueen  v.  Whetstone,  127  Ala.  417, 
137  Ala.  301. 

5.  Mortgagee  Who  Believes  that  He  Has  Ac- 
quired Complete  Title  May  Have  Compensation  for 
Improvements.  —  Pearson  v.  Gooch,  69  N.  H. 
571  ;  Howard  v.  Clark,  72  Vt.  429. 

121.  2.  Rents  and  Profits  Arising  from  Im- 
provements Not  to  Be  Charged  Against  Mortgagee. 
—  American  Freehold  Land  Mortg.  Co.  v.  Pol- 
lard. 132  Ala.  155,  139  Ala.  183;  Howard  v. 
Clark,  72  Vt.  429. 

122.  1.  Allowance  May  Be  Made  for  Improve- 
ments. —  See  the  title  Trusts  and  Trustees, 
984.  1,  1029.  5  et  seq.,  1054.  6,  7. 

5.  Husband  Not  Entitled  to  Compensation.  — 
Stroud  v.  Ross,  (Ky.  1904)  82  S.  W.  Rep.  254; 
Snyder  v.  Elliott,  171  Mo.  362. 

12:$.  1.  View  that  Compensation  Should  Be 
Allowed.  — Legg  v.  Legg,  34  Wash.  132. 

2.  Creditors  May  Follow  Improvements  if  Made 
with  Wife's  Consent.  --Brand  v.  Connery,  132 
Mich.  88. 

6.  Matter  of  Ferguson,  (Surrogate  Ct.)  41 
Misc.  (N.  Y.)  46s. 

7.  Chosen  Freeholders  v.  Central  R.  Co.,  (N. 
J.  1904)  59  Atl.  Rep.  307,  quoting  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  cd.)  123. 

In  the  City  —  Outside  of  Corporate  Limits.  — 
State  v.  Metropolitan  St.  R.  Co.,  161  Mo.  188. 

12'1.  1.  Chosen  Freeholders  v.  Central  R. 
Co.,  (N.  J.  1904 )  59  Atl.  Rep.  ?07. quoting  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  123  [124I. 

In  the  Sense  of  Within  —  Termination  of 
Contraot. —  Ferree  v.  Monuin-Offerman  Hessen- 
buttd  Coal  Co.,  (Supm.  Ct.  App.  T.)  29  Misc. 
(N.  Y.)  624. 

In  His  Office,  in  regard  to  filing  a  petition 
with  a  clerk,  means  within  the  office  and  not 
with  the  clerk.    Bishop  t\  People,  200  111.  330. 


2.  In  and  Across.  —  New  York,  etc.,  R.  Co.  v. 
Roll,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
321. 

125.  1.  At  and  In  Synonymous. —  Old  Ladies 
Home  v.  Hoffman,  117  Iowa  716;  Allen  v.  Allen, 
114  Wis.  615. 

2.  Of.  —  Ivey  v.  State,  112  Ga.  175. 

To  Distinguished  from  In.  —  Scales  v.  Masonic 
Protective  Assoc.,  70  N.  H.  490. 

3.  In  Accordance  with  the  Constitution,  Etc.  — 
See  Norfolk  v.  Norfolk  Landmark  Pub.  Co.. 
95  Va.  564. 

In  Case  of  or  in  Event  of  Decer.se.  — Katzenber- 
ger  v.  Weaver,  110  Tenn.  620;  Wescott  v.  Hig- 
gins,  42  N.  Y.  App.  Div.  69. 

In  Front  Of.  —  In  State  v.  Bridges,  24  Wash. 
363,  the  court  said :  "  From  a  geometrical 
point  of  view  in  front  of  might  include  every- 
thing between  the  prescribed  line  and  infinity, 
but  as  applied  practically  to  measurements  on 
the  surface  of  the  earth  we  believe  it  can  only 
mean  immediately  in  front  of — that  is 
adjoining." 

In  His  Own  Right.  —  Nash  v.  De  Freville, 
(1900)  2  Q.  B.  72. 

In  Pari  Materia.  —  Sales  v.  Barber  Asphalt 
Paving  Co.,  166  Mo.  671. 

In  Personam  and  In  Rem.  —  Pacific  Coast 
Steamship  Co.  v.  Bancroft  Whitney  Co.,  (C.  C. 
A.)  94  Fed.  Rep.  180;  McFarlane  v.  McFarlane, 
43  Oregon  477 ;  Snyder  v.  Murdock.  26  Utah 
233- 

In  Trust.  —  Matter  of  Daniels,  (Surrogate 
Ct.)  41  Misc.  (N.  Y.)  299;  Darrah  v.  Darrah, 
202  Pa.  St.  492. 

131.  3.  Inadequate  Price. —  Stephens  v. 
Ozbourne,  107  Tenn.  572. 

4.  Judgments.  —  See  Davis  v.  Steuben  School 
Tp.,  19  Ind.  App.  694;  Richcreck  v.  Russell, 
sell,  34  Ind.  App.  217. 

1 33.  1.  Inception  of  Lien. —  Sullivan  v.  Texas. 
Briquette,  etc.,  Co.,  94  Tex.  541. 


INCEST. 


131.    I.  Definition  and  Nature.  —  See  notes  i,  2. 

I'l't.     Not  a  Crime  at  Common  Law.  —  See  note  I. 
A  Statutory  Crime.  —  See  note  2. 

II.  Essential  Elements  —  1.  Concurrent  Assent  of  Parties  —  in  other 

Jurisdictions.  —  See  note  5- 

Consent  of  Female  Inoperative  as  Defense.  —  See  note  6. 

136.  2.  The  Act  —  a.  Single  Act  Sufficient  —  Under  statute.  —  See 

note  i. 

3.  The  Relationship  —  a.  In  General.  —  See  note  8. 

137.  Blood  Relationship  Not  Essential.  —  See  notes  5,  J. 
Illegitimacy  of  One  of  the  Parties.  —  See  note  12. 

138.  b.  Knowledge  of  Relationship.  —  See  notes  i,  2. 

III.  Evidence  — 1.   Admissibility  —  a.   To   Prove  the  Act  — 
(1)  In  General.  —  See  note  4. 

(2)  Confessions.  — •  See  note  5. 

139.  (3)  Other  Acts  of  Familiarity  or  Illicit  Intercourse  —  (a)  Prior  Acts 
Between  the  Parties  —  Previous  Acts  of  Lascivious  Familiarity.  — See  note  I. 

Previous  Acts  of  Actual  Intercourse.  —  See  notes  2,  3. 


I'll.  1.  Incestuous  Marriage  Defined.  —  People 
V.  Stratton,  141  Cal.  604;  Brown  v.  State,  42 
Fla.  184;  David  v.  People,  204  111.  479;  State 
v.  De  Hart,  109  La.  570;  State  v.  Glindemann, 
14  Wash.  221  ;  Martin  v.  Martin,  54  W.  Va. 
301,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  134.  > 

2.  Incest  Without  Marriage  Denned.  —  People 
v.  Stratton,  141  Cal.  604;  People  v.  Roller,  142 
Cal.  621  ;  Brown  v.  State,  42  Fla.  184;  Taylor 
V.  State,  110  Ga.  150;  David  v.  People,  204  111. 
479;  State  v.  De  Hart,  109  La.  570;  State  v. 
Glindemann,  34  Wash.  221. 

135.    1.  Incest  Not  a  Crime  at  Common  Law. 

—  People  v.  Stratton,  141  Cal.  604. 

2.  A  Crime  by  Statute.  —  Bolen  v.  People,  184 
111.  338  ;  David  v.  People,  204  111.  479  ;  State  z>. 
De  Hart,  109  La.  570. 

5.  Jurisdictions  Holding  Consent  of  Both  Parties 
Unnecessary  to  Constitute  Incest.  —  People  v. 
Stratton,  141  Cal.  604;  David  v.  People,  204  III. 
479- 

6.  Consent  of  Female  Inoperative  as  Defense.  — 

Yother  v.  Slate,  120  Ga.  204. 

13<».    1.  Single  Act  of  Intercourse  Sufficient. 

—  Clifton  v.  State,  46  Tex.  Crim.  18.  But  see 
David  v.  People,  204  111.  479. 

8.  Incest  Between  Father  and  Daughter.  — 
Brown  v.  State,  42  Fla.  184;  State  v.  Glinde- 
mann. 34  Wash.  221. 

137.  5.  Stepfather  and  Stepdaughter.  — 
Taylor  v.  State,  no  Ga.  150. 

7.  Effect  of  Death  of  Parent  by  Blood  in  Case  of 
Intercourse  Between  Step-parent  and  Stepchild.  — 
Stanford  v.  State.  42  Tex.  Crim.  343. 

12.  Intercourse  Between  Father  and  Illegitimate 
Daughter.  —  Brown  v.  State,  42  Fla.  184. 

138.  1.  Affirmative  Proof  of  Knowledge  Un- 
necessary Where  Statute  Is  Silent  as  to  Knowl- 
edge —  People  v.  Roller,  142  Cal.  621  ;  Bolen 


v.  People,  184  111.  338;  State  v.  Glindemann, 
34  Wash.  221,  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  138  ;  State  v.  Zenner,  35  Wash. 
249,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  138. 

2.  Ignorance  of  Relationship  a  Defense.  — 
State  v.  Glindemann,  34  Wash.  221,  citing  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  138. 

4.  Evidence  Held  to  Be  Relevant.  —  The  evi- 
dence of  a  daughter,  with  whom  the  incest  was 
charged,  is  admissible  to  show  frequent  and  re- 
peated acts  of  sexual  intercourse  forced  upon 
her  by  her  father.  People  v.  Stratton,  141  Cal. 
604. 

Testimony  of  Medical  Experts. —  On  the  trial 
of  a  father  for  incest  with  his  daughter,  the 
testimony  of  a  physician  that  the  daughter's 
sexual  organs  were  in  the  condition  of  those  of 
a  married  woman  is  competent,  relevant,  and 
material,  to  corroborate  the  daughter's  state- 
ments as  to  frequent  acts  of  intercourse.  Peo- 
ple v.  Stratton,  141  Cal.  604. 

5.  Admissibility  of  Confessions  to  Prove  Act  of 
Incest.  —  Richardson  v.  State,  44  Tex.  Crim. 
211.  See  also  State  v.  Demasters,  15  S.  Dak. 
580. 

139.  1.  Admissibility  of  Previous  Acts  of 
Familiarity  Between  the  Parties. —  People  v. 
Roller,  142  Cal.  621  ;  Smith  v.  Com.,  109  Ry. 
685;  Henard  v.  State,  (Tex.  Crim.  1904)  82  S. 
W.  Rep.  655. 

2.  People  v.  Roller,  142  Cal.  621  ;  State  tr. 
Wood,  33  Wash.  290. 

3.  Admissibility  of  Previous  Acts  of  Actual 
Intercourse  Between  the  Parties.  —  People  v. 
Roller,  142  Cal.  621,  citing  16  Am.  and  Eng. 
Encyc  of  Law  (2d  ed.)  139;  People  v.  Strat- 
ton, 141  Cal.  604;  State  v.  De  Hart,  109  La. 
570,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  139;  State  v.  De  Masters,  15  S.  Dak, 
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139.  Act3  Barred  by  Statute  of  Limitations.  —  See  note  4. 

(b)  Subsequent  Acts  Between  the  Parties. —  See  note  5- 

(c)  Sexual  Acts  with  Third  Parties  —  Of  Prosecutrix.  —  See  note  7. 

140.  b.  To  Show  Relationship  — (3;  Admissions  of  the  Defendant.— 
See  note  5. 

e.   TO   SHOW    CHARACTER  —  Character  of  Prosecutrix.  —  See  note  6. 

141.  2.  Sufficiency—  a.  In  General. —  See  note  1. 

c.  Testimony  of  Prosecutrix.  —  See  notes  3,  4. 

142.  INCH.  —  See  note  5. 

INCIDENT  —  INCIDENTAL.  —  See  note  7. 

145.  INCLOSE,  INCLOSURE,  ETC.  —  See  note  1. 

146.  INCLUDE  —  INCLUSIVE.  —  See  note  1. 

147.  INCOME.  —  See  note  2. 

153.  INCOMPETENCY  —  INCOMPETENT.  —  See  note  1. 

154.  INCONTINENCY.  —  See  note  2. 

155.  INCORPORATE  —  INCORPORATION.  —  See  note  1. 


580,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  139;  State  v.  Wood,  33  Wash.  290. 
See  also  Wiggins  v.  State,  (Tex.  Crim.  1905) 
84  S.  W.  Rep.  821. 

139.  4.  Taylor  v.  State,  no  Ga.  150. 

5.  Admissibility  of  Subsequent  Acts  Between 
Parties.  — People  v.  Roller,  142  Cal.  621,  citing 
16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  139; 
Smith  v.  Com.,  109  Ky.  685.  But  see  State  v. 
De  Masters,  15  S.  Dak.  580. 

7.  Sexual  Acts  of  Female  with  Third  Persons 
Inadmissible  by  Way  of  Mitigation.  —  People  v. 
Stratton,  141  Cal.  604;  State  v.  De  Hart, '109 
La.  570,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.).i39;  Richardson  v.  State,  44  Tex. 
Crim.  211. 

140.  5.  The  Admissions  of  a  Father. —  Brown 
v.  State,  42  Fla.  184. 

6.  Reputation  of  Prosecutrix  for  Chastity  Inad- 
missible.—  People  v.  Stratton.  141  Cal.  604; 
Richardson  v.  State,  44  Tex.  Crim.  211. 

141.  1.  Sufficiency  Generally  Question  for 
Jury.  —  See  Jennings  State,  (Tex.  Crim. 
1902)  66  S  W.  Rep.  778. 

3.  Testimony  of  Prosecutrix  Not  Consenting  to 
Intercourse  Sufficient  to  Convict. —  People  v.  Strat- 
ton, 141  Cal.  604;  Schwartz  v.  State,  65  Neb. 
196. 

4.  Testimony  of  Prosecutrix  Consenting  to  Inter- 
course Insufficient  to  Convict.  —  People  v.  Strat- 
ton, 141  Cal.  604;  People  v.  Roller,  142  Cal. 
621  ;  Solomon  v.  State,  113  Ga.  192;  Yother  v. 
State,  120  Ga.  204;  Durden  v.  State,  120  Ga. 
860;  Ratliff  v.  State,  (Tex.  Crim.  1901)  60  S. 
W.  Rep.  666;  Tate  v.  State,  (Tex.  Crim.  1903) 
77  S.  W.  Rep.  793;  Clifton  v.  State,  46  Tex. 
Crim.  18.  See  also  Whidby  v.  State.  121  Ga. 
588. 

The  Corroborative  Evidence  must  connect  the 
accused  with  the  perpetration  of  the  offense, 
and  evidence  which  merely  casts  a  grave  sus- 
picion on  the  accused  is  not  sufficient.  Taylor 
v.  State,  no  Ga.  150. 

Contra.  —  In  Florida  a  conviction  may  be  had 
on  the  uncorroborated  testimony  of  an  accom- 
plice, if  it  satisfies  the  jury  beyond  a  reasonable 
doubt.    Brown  v.  State,  42  Fla.  184. 

And  a  similar  rule  seems  to  obtain  in  Louisi- 
ana, the  sufficiency  of  the  testimony  being  for 
the  jury.    State  v.  De  Hart,  109  La.  570. 


1422.  5.  Inch  of  Water.  —  See  Longmire  v. 
Smith,  26  Wash.  439. 

7.  See  Mt.  Carmel  Fruit  Co.  v.  Webster,  140 
Cal.  183. 

Incidental  Expenses. —  See  F.  C.  Austin  Mfg. 
Co.  v.  Twin  Brooks  Tp.,  16  S.  Dak.  126. 

Same — Of  Counsel.  —  Colin  v.  Palmer,  78  N. 
Y.  App.  Div.  506 ;  Matter  of  Waldheimer,  84 
N.  Y.  App.  Div.  366. 

Incidental  Power. —  Burke  v.  Mead,  159  Ind. 
252;  Nicollet  Nat.  Bank  v.  Frisk-Turner  Co.,  71 
Minn.  413;  Jackson  v.  Newman,  51  La.  Ann. 
833. 

145.  1.  Under  a  statute  requiring  railroads 
to  provide  suitable  inrlosuvcs  to  protect 
freight  of  all  kinds,  stock  pens  have  been  held 
to  be  inclosures.  Houston,  etc.,  R.  Co.  z'. 
Tramwell,  28  Tex.  Civ.  App.  312. 

Necessity  of  Fence.  —  Peck  v.  Williams,  24  R. 
I.  583  :  Haynie  v.  State.  45  Tex.  Crim.  204. 

146.  1.  Inclusive  Legacy. —  Matter  of  Goetz, 
71  N.  Y.  App.  Div.  275. 

147.  2.  Income. —  Thorn  v.  de  Breteuil,  86 
N.  Y.  App.  Div.  405. 

Estate  for  Life  — Land  Itself.— Fogler  v.  Tit- 
comb,  92  Me.  184;  Kelly's  Estate,  193  Pa. 
St.  45- 

Interest.  —  Matter  of  Murphy,  80  N.  Y.  App. 
Div.  238. 

Profits  and  Income  Distinguished. —  Matter  of 
Murphy,  80  N.  Y.  App.  Div.  238. 

Stock,  Dividends,  Surplus,  Etc.  —  Smith  v. 
Hooper,  95  Md.  16;  Lowry  v.  Farmers'  L.  &  T. 
Co.,  172  N.  Y.  137;  Chester  v.  Buffalo  Car 
Mfg.  Co.,  70  N.  Y.  App.  Div.  443.  Sec  Mat- 
ter of  Murphy.  80  N.  Y.  App.  Div.  241. 

Salary. —  See  Spencer  v.  Morris.  67  N.  J,  L. 
500. 

I5!J.  1.  Master  and  Servant.  —  Olsen  v.  North 
Pac.  Lumber  Co.,  (C.  C.  \.)  100  Fed.  Rep.  384; 
Curran  v.  A.  H.  Stange  Co..  98  Wis.  598. 

Incompetent  and  Incapable  as  Synonyms.  — 
See  Matter  of  Daniels,  14c  Cal.  335. 

154.  2.  Incontinency  —  Slander.  —  State  v. 
Hcwlin,  128  N.  Car.  571. 

155.  1.  Incorporated  Bank  —  Term  Applied 
to  Savings  Banks.  —  Com.  v.  Warner,  173  Ma?s. 
S4i- 

Incorporated  Town.  —  Phillips  v.  Scale  Mound, 
'95  HI-  353 
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I  35.    INCORPOREAL.  —  See  note  3. 

I  INCORRIGIBLE.  —  See  note  3*.] 
1 57.    INCUMBENT.  —  See  note  3. 
1.1 8.    INCUMBRANCE      INCUMBER.  —  See  note  1. 
161.    INCUMBRANCER.     See  note  1. 
I  <»'2.    INDEBTED     INDEBTEDNESS.  -  See  note  4. 

1 65.  INDECENT.  —  See  note  1. 
INDEFINITE.  — See  note  3. 

1 66.  INDEMNITY.  —  See  note  2. 


155.    3.  Incorporeal  Hereditament.  —  Hegan 

v.  Pendennis  Club,  (Ky.  1901)  64  S.  W.  Rep. 
46 1:  Slingerland  v.  International  Contracting 
Co.,  43  N.  Y.  App.  Div.  215. 

3u.  Under  a  state  constitution  providing  a 
reformatory  for  youth  "growing  up  in  crime," 
a  youth  who  is  incorrigihle  may  be  properly 
committed  thereto.  Scott  v.  Flowers,  60  Neb. 
675 

157.  3.  Incumbent.  —  Darling  v.  Murphy,  70 
N.  T.  L.  435. 

158.  1.  In  re  Gerry,  112  Fed.  Rep.  958; 
Butler  v.  Butler,  67  S.  Car.  216,  quoting  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  158; 
Green  v.  Tidball,  26  Wash.  343,  quoting  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  158. 

Other  Definitions. — In  re  Gerry,  112  Fed.  Rep. 
058;  Stokes  v.  Maxson,  113  Iowa  122;  Demars 
V.  Koehler,  62  N.  J.  L.  203  ;  Koezly  v.  Koezly, 
(Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  397; 
Gilham  v.  Real  Estate  Title,  etc.,  Co.,  203  Pa. 
St.  24. 

Dower.  —  Compare  Johnson  v.  Elmen,  94  Tex. 
168. 

An  Easement  of  Light  has  been  held  to  be 
an  incumbrance.  Denman  v.  Mentz,  63  N.  J. 
Eq.  613. 

Judgment.  —  De  Voe  v.  Rundle,  33  Wash. 
610. 

Party  Wall.  —  See  Ensign  v.  Colt,  75  Conn, 
in  ;  Schaefer  v.  Blumenthal,  169  N.  Y.  221. 


Voluntary  and  Involuntary.  —  Fouts  v.  Milli- 
kan,  30  Ind.  App.  298 ;  Phenix  Ins.  Co.  v. 
Smith,  9  Kan.  App.  828. 

The  Right  of  a  City  to  Levy  an  Assessment 

on  land  to  pay  cost  of  improvements  in  street 
is  an  incumbrance.  Green  v.  Tidball,  26 
Wash.  343. 

161.  1.  De  Voe  v.  Rundle,  33  Wash.  610, 
quoting  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  161. 

The  Holder  of  a  Judgment  Is  an  Incumbrancer. 

—  De  Voe  v.  Rundle,  33  Wash.  610. 

162.  4.  Indebtedness.  —  Matter  of  Rapid 
Transit  R.  Com'rs,  23  N.  Y.  App.  Div.  472. 

Due  or  to  Become  Due. —  Sugar  Notch  Bor- 
ough, 192  Pa.  St.  349. 

Schools  —  Liability  of  Municipality  for  Teachers' 
Salaries.  —  Hornbeck  v.  State,  33  Ind.  App.  609. 

Unpaid  Stock.  —  See  Guaranty  Trust  Co.  v. 
Galveston  City  R.  Co.,  (C.  C.  A.)  107  Fed.  Rep. 

165.  1.  Postal  Laws. —  See  Timmons  v.  U. 

S.,  (C.  C.  A.)  85  Fed.  Rep.  2,04. 

Indecently  Acting.  —  Folds  v.  State,  123  Ga. 
167. 

3.  Indefinite  Failure  of  Issue.  —  Cain  v.  Robert- 
son, 27  Ind.  App.  198. 

166.  2.  Indemnity  Lands.  — Altschul  v. 
Clark,  39  Oregon  315. 

Insurance.  —  See  Frye  v.  Bath  Gas,  etc.,  Co., 
97  Me.  241. 


INDEMNITY  CONTRACTS. 

168.  I.  Definition  and  Nature.  —  See  notes  I,  3. 
II.  What  Constitutes.  —  See  note  6. 

1 69.  III.  Whether  Within  Statute  of  Frauds.  —  See  note  2. 


168.    1.  The  Use  of  the  Word  "Indemnify" 

shows  the  object  and  nature  of  the  contract, 
to  wit,  to  reimburse,  or  make  whole,  the  assured 
against  loss  on  account  of  the  liability  contem- 
plated. Frye  v.  Bath  Gas,  etc.,  Co.,  97  Me.  241, 
94  Am.  St.  Rep.  500. 

3.  Definition  —  Protection  Against  Liability.  — 
See  Pickett  v.  Fidelity,  etc.,  Co.,  60  S.  Car. 
477- 

The  Distinction  Between  Indemnity  Against 
Liability  and  Agreement  to  Indemnify  Against 
Actual  Lois  is  well  settled.  Tn  the  former  there 
is  a  breach  of  the  contract  the  moment  the  lia- 
bility is  imposed  and  a  cause  of  action  arises 
at  once,  while  in  the  latter  there  is  no  breach 
of  contract  until  the  obligee  has  sustained  dam- 


age. Brown  v.  Mechanic's,  etc.,  Bank,  43  N.  Y. 
Aop.  Div.  173;  Henderson-Achert  Lith.  Co.  v. 
John  Shillito  Co.,  64  Ohio  St.  236,  83  Am.  St. 
Rep.  745. 

6.  Contract  an  Original  Promise,  Not  One  of 
Indemnity. —  Hawk  v.  Barton.  130  Cal.  654. 

16».  2.  Indemnity  Contract  Not  Within  Stat- 
ute of  Frauds. —  W^ek  v.  Widgeon,  23  Ind.  App. 
405;  Esch  v.  White.  76  Minn.  220;  Almond  v. 
Hart,  46  N.  Y.  App.  Div.  431  :  Manary  v.  Run- 
yon,  43  Oregon  495  ;  Nixon  v.  Jacobs,  22  Tex. 
Civ.  App.  97 :  Faulkner  v.  Thomas,  48  W.  Va. 
148.  See  al?o  Trulock  v.  Blair,  8  Okla.  345  ; 
Lessel  v.  Zillmer,  105  Wis.  334.  And  see  the 
title  Vf.rbal  Agreements  (Statute  of  Frauds), 
912.  1. 
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170.  See  note  I. 

IV.  Validity  —  1.  In  General.  —  See  note  2. 

171.  2.  Indemnity  Against  Consequences  of  Illegal  Act 

TO  Be  Illegal.  —  See  note  i. 
172. 


a.  Act  Known 


a. 


3.  Indemnity  to  Bail.  —  See  note  3. 

V.  Consideration  —  1.  Necessity.  —  See  note  4. 

2.  Sufficiency.  —  See  note  5. 

173.  See  note  2. 

VI.  Construction  —  1.  In  General.  —  See  note  7. 

174.  See  note  1. 

175.  Covenant  of  Indemnity  Cannot  Be  Restricted  by  Recitali.  —  See  note  2. 
17G.    2.  To  Whose  Benefit  Contract  of  Indemnity  Inures.  —  See  note  2. 

3.  Duration  of  the  Contract.  —  See  note  5. 

VII.  Fulfilment  and  Breach  of  the  Contract  —  2.  Breach  — 

In  General.  —  See  note  9. 
177.    See  note  1. 

b.  Judgments  by  Default,  Consent,  Etc.  —  See  notes  3,  4. 

d.  Voluntary  Payments  by  Indemnitee.  —  See  note  8. 


170.  1.  Indemnity  Contract  Within  Statute 
of  Frauds.  — Gansey  v.  Orr,  173  Mo.  532; 
Hartley  v.  Sandford,  66  N.  J.  L.  627,  reversing 
66  N.  J.  L.  40,  distinguishing  Apgar  v.  Hiler, 
24  N.  J.  L.  8 1 2,  and  disapproving  Warren  v. 
Abbett,  65  N.  J.  L.  99,  and  other  cases  appar- 
ently or  actually  holding  the  contrary  doctrine. 

2.  Indemnity  Contracts  Not  Contrary  to  Public 
Policy. —  Kansas  City,  etc.,  R.  Co.  v.  Southern 
R.  News  Co.,  151  Mo.  373;  Wabash  R.  Co.  v. 
Ordelheide,  88  Mo.  App.  589. 

171.  1.  Contract  of  Indemnity  Against  Con- 
sequences of  Illegal  Act  Invalid.  —  See  Harlan 
County  v.  Whitney,  65  Neb.  105,  101  Am.  St. 
Rep.  610. 

172.  3.  Prosecutor  as  Bail.  —  An  agreement 
by  a  third  person  to  indemnify  a  prosecutor  for 
becoming  bail  for  an  accused  person  is  against 
public  policy.  Mayne  v.  Fidelity,  etc.,  Co.,  198 
Pa.  St.  490,  reversing  8  Pa.  Dist.  711. 

4.  Necessity  for  Consideration.  —  Lane  v.  Rich- 
ards, 119  Iowa  24;  Chase  v.  Soule,  76  Vt.  353. 

5.  Assumption  of  Liability  Sufficient  Considera- 
tion. —  Barker  v.  Boyd,  (Ky.  1903)  71  S.  W. 
Rep.  528;  Esch  v.  White,  76  Minn.  220,  second 
appeal  82  Minn.  462  ;  Warren  v.  Abbett,  65  N. 
J.  L.  99. 

Acceptance  of  Goods.  —  See  James  v.  Libby, 
103  N.  Y.  App.  Div.  256,  reversing  (Supm.  Ct. 
App.  T.)  44  Misc.  (N.  Y.)  210. 

Given  in  Legal  Proceeding  by  Order  of  Court.  — 
See  Buffington  v.  Bronson,  6i  Ohio  St.  231. 

The  Contingent  Liability  of  a  principal  to  the 
sureties  upon  his  bond  is  a  sufficient  considera- 
tion to  support  a  mortgage  given  to  indemnify 
such  sureties  after  execution  and  delivery  of 
the  bond,  and  before  a  breach.  Harlan  County 
v.  Whitney,  65  Neb.  105,  101  Am.  St.  Rep.  610. 

178.  2.  Damage  to  Indemnitee  Sufficient  Con- 
sideration. —  Manary  v.  Runyon,  43  Oregon 
49S  ;  Stacy  v.  Rose,  (Tenn.  Ch.  1900)  58  S.  W. 
Rep.  1087. 

Release  of  Property  Seized  under  Process.  — 

See  Foy  v.  Dawkins,  138  Ala.  232. 

7.  Losses,  Damages,  and  Liabilities  Covered  by 
Indemnity.  —  Mitchell  v.  Southern  R.  Co.,  (Ky. 
■903)  74  S.  W.  Rep.  216;  Gamble  v.  Cuneo, 
162  N.  Y.  634,  affirming  21  N.  Y.  App.  Div. 
3  Supp.  E.  of  L.  —36 


413  ;  Cochran  v.  Selling,  36  Oregon  333  ;  Flynn 
v.  Philadelphia,  199  Pa.  St.  476;  Weightman  v. 
Union  Trust  Co.,  208  Pa.  St.  449 ;  Morton  v. 
Union  Traction  Co.,  20  Pa.  Super.  Ct.  325; 
Price  v.  Crozier,  101  Va.  644.  See  also  Union 
Cent.  L.  Ins.  Co.  v.  Prigge,  90  Minn.  375. 

174.  1.  Losses,  Damages,  and  Liabilities  Not 
Covered  by  Indemnity.  —  Central  Trust  Co.  v. 
Louisville  Trust  Co.,  (C.  C.  A.)  100  Fed.  Rep. 
545  ;  Hall  v.  Chitwood,  106  Mo.  App.  568; 
Flynn  v,  Philadelphia,  199  Pa.  St.  476. 

175.  2.  Indemnity  Bond — Recitals  Control. 

—  New  York  v.  Sexton,  06  N.  Y.  App.  Div.  184. 
1  76.    2.  Deed  by  County  Treasurer.  —  Where 

a  county  treasurer  conveyed  certain  property 
to  trustees  to  save  harmless  the  sureties  on  his 
official  bonds,  who  were  liable  as  such  sureties 
for  the  claims  of  persons  having  valid  claims 
against  the  county  at  the  time  when  the  deed 
was  executed,  the  deed  was  held  to  inure  to 
the  benefit  of  such  claimants.  Jennings  v. 
Taylor,  102  Va.  191. 

5.  Payment  of  Premium  in  Advance.  —  A  bond, 
not  stipulating  as  to  its  duration,  but  covenant- 
ing that  so  long  as  it  shall  so  remain  an  annual 
premium  shall  be  paid  in  advance  to  the  obligee, 
does  not  require  the  payment  of  the  premium 
so  as  to  continue  the  obligation,  but  leaves  the 
obligee  at  liability  to  decline  to  make  payment, 
and  thus  put  a  period  to  the  contract.  Fidelity, 
etc.,  Co.  v.  Libby,  (Neb.  1904)  101  N.  W.  Rep. 
994. 

9.  When  Indemnitee's  Right  of  Recovery  Accrues. 

—  Fairfield  v.  Day,  71  N.  H.  63;  Henderson- 
Achert  Lith.  Co.  v.  John  Shillito  Co.,  64  Ohio 
St.  236,  83  Am.  St.  Rep.  745.  See  also  New 
York  v.  Sexton,  96  N.  Y.  App.  Div.  184. 

177.  1.  No  Recovery  Before  Loss  or  Damage 
Suffered  or  Liability  Incurred.  — ■  Central  Trust 
Co.  v.  Louisville  Trust  Co.,  (C.  C.  A.)  100  Fed. 
Rep.  545  ;  Henderson-Achert  Lith.  Co.  v.  John 
Shillito  Co.,  64  Ohio  St.  236,  83  Am.  St.  Rep.  745. 

3.  Judgment  by  Default.  —  New  York  v.  Sex- 
ton, 06  N.  Y.  App.  Div.  184. 

4.  Judgment  by  Consent.  —  New  York  v.  Sex- 
ton, 96  N.  Y.  App.  Div.  184. 

8.    Indemnitee   Not   Protected   Against  Loss 
Through  Voluntary  Payment.  —  Beere  v.  Mayer, 
561 
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17*.   e.  Whether  Indemnitee  Must  Have  Suffered  Actual 

LOSS  OR  DAMAGE  —  (l)  Affirmative  View. —  See  note  2. 

(3)   The  Best  Rule  —  (a)  Rule  stated.  —  See  note  5. 
1 711.    See  note  1 . 

IM>.  g.  Whether  No  tice  to  Indemnitor  of  Suit  Against  Indem- 
nitee Is  Necessary.  —  See  note  2. 

//.   EVIDENCE  —  Conclusive  and  Prima  Facie  Evidence.  —  See  notes  4,  5. 

181.    VIII.  Measure  of  Recovery  —  1.  In  General.  —  See  note  2. 

3.  Expenses  of  Litigation  —  a.  Costs.  —  See  note  7. 
1 8*1.   b.  Attorney's  Fees.  —  See  note  2. 

IX.  Joint  or  Several  Liability  of  Indemnitors  —  1.  Agreement 
Purporting  to  Be  Joint.  —  See  note  4. 

X.  Defenses.  —  See  note  8. 
1  83.    Sec  note  2. 

XI.  Discharge  of  Indemnitor.  —  See  note  4. 

XII.  Deposits  for  Indemnity.  —  See  note  6. 


(N.  Y.  City  Ct.  Gen.  T.)  30  Misc.  (N.  Y.)  813. 
See  also  Lane  v.  Richards,  119  Iowa  24. 

178.    2.  Actual  Loss  or  Damage  Must  Be 

Shown.  —  Central  Trust  Co.  v.  Louisville  Trust 
Co.,  (C.  C.  A.)  100  Fed.  Rep.  545;  Weightman 
v.  Union  Trust  Co.,  208  Pa.  St.  449. 

5.  When  Actual  Loss  or  Damage  Is  Necessary. 

—  Frye  v.  Bath  Gas,  etc.,  Co.,  97  Me.  241,  94 
Am.  St.  Rep.  500;  Sherman  v.  Spalding,  132 
Mich.  249 ;  O'Connor  v.  .(Etna  L.  Ins.  Co.,  67 
Neb.  129;  Brown  v.  Mechanics,  etc.,  Bank,  43 
N.  Y.  App.  Div.  173;  Henderson-Achert  Lith. 
Co.  v.  John  Shillito  Co.,  64  Ohio  St.  236,  83 
Am.  St.  Rep.  745  ;  Weightman  v.  Union  Trust 
Co.,  208  Pa.  St.  449 ;  Pickett  v.  Fidelity,  etc., 
Co.,  60  S.  Car.  477,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  178. 

Effect  of  Judgment.  —  The  condition  of  a  bond 
to  "  save  and  keep  harmless  "  the  obligee,  from 
certain  debts  existing  against  him,  is  held  in 
New  Jersey  not  to  be  broken  by  the  fact  that 
the  debts  have  passed  into  judgment  against 
him.    Miller  v.  Fries,  66  N.  J.  L.  377. 

1  7!>.  1.  When  Incurring  of  Liability  Is  Suf- 
ficient. —  Fairfield  v.  Day,  71  N.  H.  63  ;  Brown 
V.  Mechanics,  etc.,  Bank,  43  N.  Y.  App.  Div. 
173;  Henderson-Achert  Lith.  Co.  v.  John  Shil- 
lito Co.,  64  Ohio  St.  236,  83  Am.  St.  Rep.  745  ; 
Pickett  v.  Fidelity,  etc.,  Co.,  60  S.  Car.  477, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.  179.  See  also  Stephens  v.  Pennsylvania 
Casualty  Co.,  13s  Mich.  189,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  178,  and  holding 
that  under  the  terms  of  the  contract  in  the  case 
at  bar  the  recovery  of  a  judgment  against  the 
indemnitee  was  sufficient  without  payment  of 
such  judgment;  Scott  v.  Conn,  75  N.  Y.  App. 
Div.  561. 

I  §0.  2.  Notice  to  Indemnitor  of  Action  or 
Suit  Against  Indemnitee  Not  Necessary.  —  Great 
Northern  R.  Co.  v.  Akeley,  88  Minn.  237,  citing 
16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  180. 
See  also  Detroit  v.  Grant,  135  Mich.  626. 

When  Notice  Necessary.  —  If  a  party  to  a  suit 
may  resort  to  another  upon  failing  in  the  ac- 
tion, it  is  his  duty  to  give  full  notice  to  his  in- 
demnitor of  the  suit,  what  he  requires  of  him 
to  do  therein,  and  the  consequences  of  his  neg- 
lect to  defend.  Mere  knowledge  of  the  action 
is  insufficient  to  bind  him  by  judgment.  Hill 
v.  Oswald.  99  111.  App.  120. 


4.  When  Judgment  Against  Indemnitee  Is  Con- 
clusive upon  Indemnitor.  —  American  Surety  Co. 
v.  Ballman,  104  Fed.  Rep.  634;  Forster  v. 
Gregory,  107  111.  App.  437;  Great  Northern  R. 
Co.  v.  Akeley,  88  Minn.  237,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  180;  Kansas  City, 
etc.,  R.  Co.  v.  Southern  R.  News  Co.,  151  Mo. 
373.  'See  also,  under  the  Montana  statute, 
Butte  v.  Cook,  29  Mont.  88. 

5.  When  Judgment  Against  Indemnitee  Is  Only 
Prima  Facie  Evidence  Against  Indemnitor. — 
Great  Northern  R.  Co.  v.  Akeley,  88  Minn.  237, 
citing  t 6  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  180.    See  also  Butte  v.  Cook,  29  Mont.  88. 

1§1.  2.  Indemnitee  May  Recover  Amount  of 
Loss  Sustained  or  Liability  Incurred.  —  Fairfield 
v.  Day,  71  N.  H.  63;  Cassani  v.  Dunn,  44  N. 
Y.  App.  Div.  248  ;  Cassidy  v.  Taylor  Brewing, 
etc.,  Co.,  79  N.  Y.  App.  Div.  242 ;  Buffington 
v.  Bronson,  61  Ohio  St.  231  ;  Cameron  v.  Bar- 
cus,  31  Tex.  Civ.  App.  46. 

7.  Indemnitee  May  Recover  His  Costs.  —  Cas- 
sidy v .  Taylor  Brewing,  etc.,  Co.,  79  N.  Y.  App. 
Div.  242. 

182.  2.  Attorney's  Fees.  —  U.  S.  Fidelity, 
etc.,  Co.  v.  Hittls,  121  Iowa  352;  Cameron  v. 
Barcus,  31  Tex.  Civ.  App.  46.  Compare  Fair- 
field v.  Day,  71  N.  H.  63. 

Special  Contract. —  In  Eddington  v.  Matthews. 
(Tenn.  Ch.  1899)  53  S.  W.  Rep.  1099,  it  was 
held  that  before  attorney's  fees  can  be  allowed 
under  bonds  of  indemnity  they  must  be  espe- 
cially contracted  for. 

4.  Agreement  by  Partnership  —  Not  Binding  on 
Partner  Who  Did  Not  Authorize  or  Ratify.  —  See- 
berger  v.  Wyman,  108  Iowa  527. 

8.  That  the  Indemnitee  Has  Not  Performed  His 
Part  of  the  Contract  a  Good  Defense. —  Borgfeldt 
v.  O'Neill,  (Supm.  Ct.  Tr.  T.)  38  Misc.  (N.  Y.) 
498.  affirmed  81  N.  Y.  App.  Div.  636. 

183.  2.  No  Defense  that  Indemnitee  Might 
Have  Avoided  Loss  by  Pursuing  Another  Remedy. 
—  Seaboard  Air  Line  R.  Co.  v.  Main.  132  N. 
Car.  445. 

4.  Appeal  by  Indemnitors — Payment  of  Judg- 
ment by  Indemnitee.  —  See  American  Surety  Co. 
v.  Ballman,  704  Fed.  Rep.  634. 

6.  Right  to  Retain  Deposit.  —  Nourse  v.  Weitz. 
720  Iowa  708.  See  also  Meekins  v.  Sullivan 
County,  754  Mo.  736;  Schlarman  v.  Kelley.  74 
Vt.  162  (bail  —  appearance  of  accused). 
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1 83.  XIII.  Indemnity  Mortgages  —  1.  In  General.  —  See  note  g. 

1 84.  2.  Description  of  Debt  or  Obligation  Indemnified  Against.  —  See  note  2. 


9.  Mortgage  Runs  with  Land.  —  Rowe 
v.  Hamberger,  154  Ind.  604. 
Mortgages  to  Secure  Future  Liability  as  Surety 

are  not  unusual,  and  constitute  a  continuing  se- 
curity for  the  time  and  to  the  amount  fixed. 
When  a  particular  advance  or  liability  is  in- 
curred, and  paid  off  wholly  or  in  part,  the  mort- 
gage, if  so  intended,  will  continue  as  a  security 


for  new  advances  or  new  liabilities  made  within 
the  limit  fixed.  Courier-Journal  Job  Printing 
Co.  v.  Schaefer-Meyer  Brewing  Co.,  (C.  C.  A.) 
101  Fed.  Rep.  699. 

184.  2.  Identification  of  Bond  and  Sureties  by 
Parol  Evidence.  —  See  Harlan  County  v.  Whit- 
ney, 65  Neb.  105,  101  Am.  St.  Rep.  610. 


INDEPENDENT  CONTRACTORS. 


187.  I.  Who  Are  Independent  Contractors  —  1.  General  Definition. — 

See  note  I. 

2.  Right  to  Control  Work,  —  See  note  6. 

188.  See  note  2. 

Contracts  Reserving  Control.  —  See  note  4. 
Surrender  of  Premises.  —  See  note  5- 

3.  Supervision  and  Approval  of  Work.  —  See  note  6. 

189.  Supervision  by  Architect.  —  See  note  I. 

4.  Control  as  to  Scope  of  Work.  —  See  note  3. 

5.  Mode  of  Payment.  —  See  note  5. 


187.    1.  Employer  Represented  as  to  Results. 

—  Green  v.  Soule,  145  Cal.  96,  citing  16  Am. 
and  Eng.  Fncyc.  of  Law  (2d  ed.)  187;  Over- 
houser  v.  American  Cereal  Co.,  118  Iowa  417; 
Kelleher  v.  Schmitt,  etc.,  Mfg.  Co.,  122  Iowa 
63S  ;  Francis  v.  Johnson,  127  Iowa  391  ;  Scott 
V.  Springfield,  81  Mo.  App.  312;  Kueckel  v. 
Ryder,  54  N.  Y.  App.  Div.  252,  affirmed  170  N. 
Y.  562  ;  Macdonald  v.  O'Reilly,  45  Oregon  589  ; 
Karl  v.  Juniata  County,  206  Pa.  St.  633. 

6.  Employer's  Right  to  Control  Method  of  Work 

—  California.  —  Green  v.  Soule,  145  Cal.  96, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  187;  I.outhan  v.  Hewes  138  Cal.  116: 
Hedge  v.  Williams,  131  Cal.  455,  82  Am.  St. 
Rep.  366. 

Illinois.  —  Nelson  v.  Richardson,  108  111.  App. 
121,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  187;  Chicago  v.  Murdock,  212  III.  9; 
Crudup  v.  Schreiner,  98  111.  App.  337. 

Indiana. —  Parkhurst  v.  Swift,  31  Ind.  App. 
521. 

Iowa.  —  Francis  V.  Johnson,  127  Iowa  391. 

Kentucky.  —  Jahn  v.  McKnight.  (Ky.  1904) 
78  S.  W.  Rep.  862  ;  Adams  Express  Co.  v.  Scho- 
field,  in  Ky.  832. 

Maine.  —  Kcyes  v.  Second  Baptist  Church,  99 
Me.  308. 

Massachusetts.  —  Roomer  v.  Wilbur,  176 
Mass.  482;  Pearl  v.  West  End  St.  R.  Co.,  176 
Mass.  177,  79  Am.  St.  Rep.  302;  Falardeau  v. 
Boston  Art  Students'  Assoc.,  182  Mass.  405 ; 
Dutton  v.  Amesbury  Nat.  Bank,  181  Mass.  154; 
Eldred  v.  Mackie,  178  Mass.  1. 

Michigan.  —  I.endcrink  v.  Rockford,  135 
Mich.  531  ;  Wright  v.  Big  Rapids  Door,  etc., 
Mfg.  Co.,  124  Mich.  91. 

Minnesota.  —  Corrigan  v.  Elsingpr,  81  Minn. 
42;  Aldritt  7-.  Gillette-Herzog  Mfg.  Co.,  85 
M  inn.  206:  Klages  v.  Gillette-Herzog  Mfg.  Co., 
86  Minn.  458. 


Nebraska.  —  Omaha  Bridge,  etc.,  Co.  v.  Har- 
gadine,  (Neb.  1904)  98  N.  W.  Rep.  1071. 

New  York.  —  Dooley  v.  Healey,  95  N.  Y.  App. 
Div.  271. 

Ohio. — -Andrews  Bros.  Co.  v.  Burns,  12  Ohio 
Cir.  Dec.  305,  22  Ohio  Cir.  Ct.  437. 

Texas.  —  Southern  Cotton  Oil  Co.  v.  Wal- 
lace, 23  Tex.  Civ.  App.  12;  Taylor,  etc.,  R. 
Co.  v.  Warner,  (Tex.  Civ.  App.  1900)  60  S.  W. 
Rep.  442. 

Canada.  —  Saunders  v.  Toronto,  26  Ont.  App. 
265. 

188.  2.  Exercise  of  Right  of  Control  Unneces- 
sary.—  O'Neill  v.  Blase,  94  Mo.  App.  648. 

4.  Municipal  Contracts.  —  Scott  v.  Springfield, 
81  Mo.  App.  312. 

5.  Surrender  of  Premises.  —  Butler  v.  Lewman, 
115  Ga.  752;  Anderson  v.  Moore,  108  III.  App. 
106;  Richmond  v.  Sitterding,  101  Va.  354,  99 
Am.  St.  Rep.  879. 

Surrender  of  the  Part  on  Which  Work  Is  Done 
Is  Sufficient.  —  Geist  v.  Rothschild,  90  111.  App. 
324- 

Surrender  of  Premises  Immaterial. —  See  Lou- 
than  v.  Hewes,  138  Cal.  116. 

6.  Right  of  Supervision. —  Lenderink  v.  Rock- 
ford,  135  Mich.  531  ;  Omaha  Bridge,  etc.,  Co. 
v.  Hargadine,  (Neb.  1904)  98  N.  W.  Rep.  1071  ; 
Jaskoey  v.  Consolidated  Gas  Co.,  (Supm.  Ct. 
App.  T.)  33  Misc.  (N.  Y.)  790;  Simonton  v. 
Perry,  (Tex.  Civ.  App.  1901)  62  S.  W.  Rep. 
1090,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  188. 

189.  1.  Supervision  by  Architect.  —  Green  v. 
Soule,  145  Cal.  96,  citing  16  Am.  and  Eng 
Encyc.  of  Law  (2d  ed.)  189;  Geist  v.  Roths- 
child. 00  111.  App.  324. 

3.  Control  as  to  Scope  of  Work. —  Green  v. 
Soule,  145  Cal.  06.  citing  16  Am.  and  Eng. 
EN'cyr.  of  Law  (26  ed.)  r8o. 

5.  O'Neill  v.  Blase.  94  Mo.  App.  648. 
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See  notes  5,  6. 
—  See  note  6. 

for  Contractor's  Acts  —  1.  General 


liM>.    See  note  1 . 

6.  Liability  to  Discharge. 
101.    9.  Question  of  Law  or  Fact.  - 

See  note 

II.  Employer's  Liability 
Rule.      See  note  5. 

liM.     Injuries  Arising  in  Connection  with  Real  Property.  —  See  note  1 3. 

Liability  for  Acts  of  Subcontractors.  —  See  note  14. 
I!)t>.     Injuries  to  Contractor's  Servants.  —  See  note  I. 

2.  Transfer  of  Employee.  —  See  note  3. 

I  IMS.     Drivers  of  Vehicles.  —  See  note  I. 

3.  Injury  from  Acts  Contracted  For.  —  See  note  2. 

107.     Defective  Plans  and  Specifications.  —  See  note  I. 


190.  1.  Payment  by  Time.  -  Karl  v.  Juniata 
County,  206  Pa.  St.  633;  Hanna  v.  Gresh,  16 
Montg.  Co.  Rep.  (Pa.)  182. 

5.  Liability  to  Discharge.  —  Adams  Express  Co. 
v.  Schofield,  1 11  Ky.  832. 

6.  Power  to  Discharge  Held  to  Be  Conclusive.  — 
—  Crudup  v.  Shreiner,  98  111.  App.  337. 

191.  6.  Question  for  Jury. —  Green  v.  Soule, 
145  Cal.  96  ;  Overhouser  v.  American  Cereal 
Co.,  118  Iowa  417,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  191. 

192.  2.  The  Surrounding  Circumstances  Are 
to  Be  Considered  in  construing  the  contr.net. 
Aldritt  v.  Gillette-Herzog  Mfg.  Co.,  85  Minn. 
206;  Klages  v.  Gillette-Herzog  Mfg.  Co.,  86 
Minn.  458. 

5.  Recognized  Rule  —  United  States.  —  Sal- 
liotte  v.  King  Bridge  Co.,  (C.  C.  A.)  122  Fed. 
Rep.  378,  citing  16  Am.  and  Eng.  Encyc.  ov 
Law  (2d  ed.)  192;  Toledo  Brewing,  etc.,  Co.  v. 
Bosch,  (C.  C.  A.)  lor  Fed.  Rep.  530. 

Alabama.  —  Chattahoochee,  etc.,  R.  Co.  v. 
Behrman,  136  Ala.  508. 

California.  —  Louthan  v.  Hewes,  138  Cal. 
116:  Green  v.  Soule,  145  Cal.  96. 

Georgia.  —  Ridgeway  v.  Downing  Co.,  109 
Ga.  591. 

Illinois.  —  Geist  v.  Rothschild,  90  111.  App. 
324- 

Io'.va.  —  Hoff  v.  Shockley,  122  Iowa  720. 

Kentucky.  —  Strau=s  v.  Louisville,  108  Ky. 
iS5;  Jahn  v.  McKnight,  (Ky.  1904)  78  S.  W. 
Rep.  862. 

Maine.  —  Wilbur  v.  White,  08  Me.  191. 

Maryland.  — ■  See  Hearn  v.  Quillen,  94  Md.  39. 

Massachusetts.  —  Boomer  v.  Wilbur.  176 
Mass.  482;  Dutton  v.  Amesbury  Nat.  Bank,  181 
Mass.  154;  Falardeau  v.  Boston  Art  Students' 
Assoc.,  182  Mass.  405;  Pearl  v.  West  End  St. 
R.  Co.,  176  Mass.  177,  79  Am.  St.  Rep.  302. 

Michigan.  —  Wright  v.  Big  Rapids  Door,  etc., 
Mfg.  Co.,  124  Mich.  91  ;  Highway  Overseer  v. 
Pelton,  T29  Mich.  31. 

Minnesota.  —  Aldritt  v.  Gillette-Herzog  Mfg. 
Co.,  85  Minn.  206. 

Nebraska.  —  Omaha  Bridge,  etc.,  Co.  V.  Har- 
gadine,  (Neb.  1904)  98  N.  W.  Rep.  1071. 

New  York:  —  Burke  v.  Ireland,  166  N.  Y. 
303,  reversing  47  N.  Y.  App.  Div.  428 ;  Boss  v. 
jarmulowsky,  81  N.  Y.  App.  Div.  577;  Dooley 
v.  Healey,  95  N.  Y.  App.  Div.  271  ;  Haughey 
v.  Thatcher,  89  N.  Y.  App.  Div.  375  ;  Kueckel 
v.  Ryder,  54  N.  Y.  App.  Div.  252,  affirmed  170 
N.  Y.  562 ;  Callan  v.  Pugh,  54  N.  Y.  App.  Div. 


545  ;  Hogan  v.  Arbuckle,  73  N.  Y.  App.  Div. 
591  ;  Korn  v.  Weir,  (Supm.  Ct.  App.  T.)  88  N. 
Y.  Supp.  976. 

Oregon.  —  Macdonald  v.  O'Reilly,  45  Oregon 

589- 

Pennsylvania.  —  Anderson  v.  Hays  Mfg.  Co., 
207  Pa.  St.  106 ;  Connor  v.  Pennsylvania  R. 
Co.,  24  Pa.  Super.  Ct.  241  ;  Rubin  v.  Miller,  30 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  351 ;  Hanna  v.  Gresh, 
16  Montg.  Co.  Rep.  (Pa.)  182. 

Texas.  —  White  v.  Green,  (Tex.  Civ.  App. 
1904)  82  S.  W.  Rep.  329;  Proctor  v.  San  An- 
tonio St.  R.  Co.,  26  Tex.  Civ.  App.  150. 

Virginia.  —  Richmond  v.  Sitterding,  101  Va. 
354,  99  Am.  St.  Rep.  879. 

Canada.  —  Saunders  v.  Toronto,  26  Ont.  App. 
265. 

194.  13.  Injuries  Arising  in  Connection  with 

Real   Property, —  See    Hoff  v.    Shockley,  122 

Iowa  720;  Boomer  v.  Wilbur,  176  Mass.  482; 
Wright  v.  Big  Rapids  Door,  etc.,  Mfg.  Co.,  124 
Mich.  91. 

14.  Acts  of   Subcontractors  —  Nonliability  of 

Contractors.  —  Salliotte  v.  King  Bridge  Co.,  (C. 
C.  A.)  122  Fed.  Rep.  378;  Green  v.  Soule,  145 
Cal.  96,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  194;  Crudup  v.  Schreiner,  98  111.  App. 

337- 

195.  1.  Injuries  to  Contractor's  Servants.  — 

Butler  v.  Lewman,  115  Ga.  752;  Kelleher  v. 
Schmitt,  etc.,  Mfg.  Co.,  122  Iowa  635;  Reilly 
v.  Chicago,  etc.,  R.  Co.,  122  Iowa  525  ;  Bush  v. 
Grant,  (Ky.  1901)  61  S.  W.  Rep.  363;  Eldred 
v.  Mackie,  178  Mass.  1  ;  Lenderink  v.  Rockford, 
135  Mich.  531  ;  Omaha  Bridge,  etc.,  Co.  v. 
Hargadine,  (Neb.  1904)  98  N.  W.  Rep.  1071  ; 
Southern  Oil  Co.  v.  Church,  32  Tex.  Civ.  App. 
325,  327 ;  Simonton  v.  Perry,  (Tex.  Civ,  App. 
1901)  62  S.  W.  Rep.  1090;  Ziebell  v.  Eclipse 
Lumber  Co.,  33  Wash.  591. 

3.  Transfer  of  Employee.  —  Parkhurst  v.  Swift, 
31  Tnd.  App.  521. 

190.  1.  Drivers  of  Vehicles.  —  Consolidated 
Plate  Glass  Co.  v.  Caston,  29  Can.  Sup.  Ct.  624. 

2.  Injuries  from  Acts  Contracted  For.  —  Salliotte 
v.  King  Bridge  Co.,  (C.  C.  A.)  122  Fed.  Rep. 
378,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  196  ;  Chattahoochee,  etc.,  R.  Co.  v. 
Behrman,  136  Ala.  508;  Murray  v.  Arthur,  98 
111.  App.  331;  Hoff  v.  Shockley,  122  Iowa  720; 
Braisted  v.  Brooklyn,  etc.,  R.  Co.,  46  N.  Y. 
App.  Div.  204  ;  Johnston  v.  Phcenix  Bridge  Co., 
44  N.  Y.  App.  Div.  581,  affirmed  169  N.  Y.  581. 

197.    1.  Defective  Plans  and  Specifications. — 
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197.     Contract  for  Nuisance.  —  See  note  2. 

4.  Legal  Duties  Not  Transferable — •  a.  In  General.  —  See  note  3. 

Municipal  Corporations. — See  note  4. 

199.  c.  Railroad  Companies.  —  See  note  4. 
/.  Master  and  Servant.  —  See  note  9. 

200.  g.  Duty  to  Guests.  — See  note  2. 

h.  Landlord  and  Tenant.  —  See  note  3. 

i.  Adjoining  Owners.  —  See  note  6. 

•201.     Employer  Not  Liable.  —  See  note  2. 

5.  Work  Intrinsically  Dangerous  or  Probably  Injurious. —  See  notes  3, 4. 

202.  6.  Duties  under  License.  —  See  note  2. 

203.  7.  Contract  for  Illegal  Act.  —  See  note  1. 

8.  Violation  of  Ordinance.  —  See  note  3. 

9.  Delegation  of  Charter  Powers.  —  See  note  4. 
In  Illinois.  —  See  note  5. 

204.  11.  Incompetent  Contractor.  —  See  note  4. 


Cloud  County,  v.  Vickers,  62  Kan.  25  ;  Church 
of  Holy  Communion  v.  Paterson  Extension  R. 
Co.,  68  N.  J.  L.  399. 

197.  2.  Contract  for  Nuisance. —  Chicago 
Bridge,  etc.,  Co.  v.  La  Msntia,  112  III.  App. 
43  ;  Young  v.  Trapp,  (Ky  1904)  82  S.  W.  Rep. 
429;  Thomas  v.  Harrington,  72  N.  H.  45. 

3.  Legal  Duties  Not  Transferable. —  Corrigan 
v.  Elsinger,  81  Minn.  42. 

4.  Municipality  Liable  for  Defective  Streets.  — 
Deming  v.  Terminal  R.  Co.,  49  N.  Y.  App.  Div. 
493,  affirmed  169  N.  Y.  r. 

199.  4.  Highway  Crossings,  —  Deming  v. 
Terminal  R.  Co.,  49  N.  Y.  App.  Div.  493. 
affirmed  169  N.  Y.  [. 

9.  Master's  Duty  to  Furnish  Safe  Place  for 
Woi'k.  —  Toledo  Brewing,  etc.,  Co.  v.  Bosch, 
(,C.  C.  A.)  10 1  Fed.  Rep.  530. 

200.  2.  Duty  to  Guests.  —  Corrigan  v.  El- 
singer, 81  Minn.  42;  Sebeck  v.  Plattdeutsche 
Volkfest  Verein,  64  N.  J.  L.  624,  81  Am.  St. 
Rep.  512.  See  also  Texas  State  Fair  v.  Brittain, 
56  C.  C.  A.  499  ;  Texas  State  Fair  v.  Marti,  30 
Tex.  Civ.  App.  132. 

No  Liability  Unless  Injury  Occurs  on  Premises. 
—  Geist  v.  Rothschild,  90  III.  App.  324. 

3.  Landlord's  Duty  to  Tenant.  —  Anderson  v. 
Moore,  108  111.  App.  106. 

No  Liability  in  Absence  of  Negligence.  —  Boss 
v.  Jarmulowsky,  81  N.  Y.  App.  Div.  577. 

6.  Easement  of  Support.  —  Davis  v.  Summer- 
field,  133  N.  Car.  325. 

301.  2.  Employer  Not  Liable.  —  Korn  v. 
Weir.  (Supm.  Ct.  App.  T.)  88  N.  Y.  Supp.  07ft. 

3.  Dangerous  or  Injurious  Work  l:.n^!and.  — 
Penny  v.  Wimbledon  Urban  Dist.  Council, 
(1899)  2  Q.  B.  72,  affirming  (1898)  2  Q.  B.  212; 
The  Snark,  (1900)  P.  105,  affirming  (.1899)  P. 
74;  Holliday  v.  National  Telephone  Co.,  (1899) 
2  Q.  B.  392,  affirming  (1899)  1  Q.  B.  221. 

Illinois.  —  Chicago  v.  Murdock,  212  111.  9, 
citing  16  Am.  and  Eng.  Fncyc.  of  Law  (2d 
ed.)  201  ;  Chicago  v.  Murdnck,  113  111.  App.  656, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  201,  affirmed  212  111.  9. 

Louisiana.  —  Brady  v.  Jay.  111  La.  1071. 

Massachusetts.  —  Wetherbee  v.  Partridge,  175 
Mass.  185,  78  Am.  St.  Rep.  486. 

New  York.  —  ?4urphy  v.  Perls'cin.  73  N.  Y. 
App.  Div.  256 ;  Ann  v.  Herter.  79  N.  Y.  App. 


Div.  6  ;  Mullins  v.  Siegel-Cooper  Co.,  95  N.  Y. 
App.  Div.  234  ;  Johnston  v.  Phoenix  Bridge  Co., 
44  N.  Y.  App.  Div.  581,  affirmed  169  N.  Y.  581. 
See  also  Higgins  v.  Brooklyn,  etc.,  R.  Co.,  54 
N.  Y.  App.  Div.  69. 

Ohio.  —  Jacobs  v.  Fuller,  etc.,  Co.,  67  Ohio 
St.  70. 

South  Dakota.  —  McCarrier  v.  Hollister,  15 
S.  Dak.  366,  91  Am.  St.  Rep.  695,  citing  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  201. 

Texas.  —  Cameron  Mill,  etc.,  Co.  v.  Anderson, 

98  Tex.  156,  affirming  34  Tex.  Civ.  App.  105. 
See  also  White  v.  Green,  (Tex.  Civ.  App.  1904) 
82  S.  W.  Rep.  329. 

4.  Distinguished  from  Other  Work.  —  Strauss 
v.  Louisville,  108  Ky.  155;  Boomer  v.  Wilbur, 
176  Mass.  482;  Koch  v.  Fox,  71  N.  Y.  App. 
Div.  288;  Richmond  v.  Sitterding,  101  Va.  354, 

99  Am.  St.  Rep.  879.  See  also  Boss  v.  Jar- 
mulowsky, 81  N.  Y.  App.  Div.  577. 

New  York  Rule. —  In  Davis  v.  Summerfield, 
133  N.  Car.  325,  the  New  York  rule  was  dis- 
approved. 

202.    2.  Duties  under  License  or  Privilege.  — 

Deming  v.  Terminal  R.  Co.,  49  N.  Y.  App.  Div. 
493,  affirmed  169  N.  Y.  r.  See  also  Cameron 
Mill,  etc.,  Co.  v.  Anderson,  98  Tex.  156,  affirm- 
ing 34  Tex.  Civ.  App.  105. 

202.  1.  Illegal  Act.  —  Sec  Wilbur  v.  White. 
98  Me.  rot. 

3.  Violation  of  Ordinance.  —  Sec  contra.  Rubin 
v.  Miller,  30  Pittsb.  L.  J.  N.  S.  (Pa.)  351. 

Object  of  Ordinance  to  Prevent  Accidents.  — 
The  Greater  New  York  Charter,  §  41,  providing 
for  the  erection  of  a  roped  passageway  over  the 
sidewalk  in  front  of  a  building  in  course  of 
construction,  is  intended  to  prevent  accidents, 
and  not  to  fix  liability  therefor.  Koch  v.  Fox, 
71  N.  Y.  App.  Div.  288. 

4.  Exercise  of  Power  of  Eminent  Domain.  — 
See  Chicago  v.  Murdock,  212  III.  0. 

5.  Illinois  Cases.  —  See  Metropolitan  West 
Side  EI.  R.  Co.  v.  Dirk,  87  111.  App.  40;  Sub: 
urban  R.  Co.  v.  Balkwill.  94  111.  App.  454, 
affirmed  105  Til.  535. 

20I.  4.  Incompetency  of  Contractor.  — Simon- 
Inn  v.  Perry,  (Tex.  Civ.  App.  1901)  62  S.  W. 
Rep.  1090,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  204,  but  holding  that  the  rule 
appli  es  only  between  the  employer  and  those 
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20*1.    See  note  i  . 

12.  Unsafe  Premises.  —  See  note  5. 

Employment  of  Architect.  —  Sec  note  6. 

13.  Defective  Appliances.  —  See  note  7. 

20G.     Unsafe  Scaffolding.  —  See  note  2. 

Repair  of  Appliances.  —  See  note  4. 

14.  Interference  by  Employer.  —  See  note  5. 

'207.    16.  Special  Applications  of  Rule  —  a.  Excavations  and  Obstruc- 
tions in  Streets.  —  See  note  4. 
20S.    Sec  notes  I,  4. 

209.    III.  Contractor's  Liability  —  After  completion  of  work.  —  See  note  8. 


2 1 0.    INDIAN.  —  See  note  4. 

sustaining  no  relation  of  privity,  contractual  or 
otherwise,  with  him  or  with  the  contractor; 
White  v.  Green,  (Tex.  Civ.  App.  1904)  82  S. 
W.  Rep.  329. 

205.  1.  Negligence  in  Selection.  —  Sebeck  v. 
Plattdeutsche  Volkfest  Verein,  64  N.  J.  L.  624, 
81  Am.  St.  Rep.  512. 

5.  Unsafe  Premises. —  Rice  v.  Smith,  171  Mo. 
33J  • 

Contractor  Liable  to  Subcontractor's  Servant.  — 

Butler  v.  Lewman,  115  Ga.  752. 

Liable  Only  for  Active  Negligence.  — ■  Callan  v. 
Pugh,  54  N.  Y.  App.  Div.  545. 

6.  Employment  of  Architect.  —  Burke  v.  Ire- 
land, 166  N.  Y.  305,  reversing  47  N.  Y.  App. 
Div.  428. 

7.  Defective  Appliances.  —  Toledo  Brewing, 
etc.,  Co.  v.  Bosch,  (C.  C.  A.)  101  Fed.  Rep. 
530;  Brady  v.  Jay,  111  La.  107 1,  citing  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  205. 

If  There  Is  No  Obligation  to  Furnish  Appliances 
the  rule  does  not  apply.  Bush  v.  Grant,  (Ky. 
1901)  61  S.  W.  Rep.  363. 

Employer  Not  Liable  Unless  Appliance  In- 
herently Dangerous.  —  Southern  Oil  Co.  v. 
Church,  32  Tex.  Civ.  App.  325,  327. 

200.  2.  Scaffold  Constructed  by  Contractor 
Out  of  Lumber  Furnished  by  Employer.  —  Where 
the  employer  merely  pointed  out  a  pile  of  lum- 
ber from  which  the  scaffold  was  constructed  by 
the  contractor,  he  was  held  not  to  be  liable 
where  it  did  not  appear  that  all  the  lumber 
was  unsuitable,  although  the  contractor  selected 
a  defective  piece.  Callahan  v.  Phillips  Academy, 
180  Mass.  183.  See  also  Wingert  v.  Krakauer, 
92  N.  Y.  App.  Div.  223. 


4.  Repair  of  Appliances.  —  See    Kelleher  v. 

Schmitt,  etc.,  Mfg.  Co.,  122  Iowa  635  ;  Central 
Coal,  etc.,  Co.  v.  Bailey,  (Ky.  1903)  76  S.  W. 
Rep.  842. 

5.  Interference  by  Employer.  —  Louisville,  etc., 
R.  Co.  v.  Tow,  (Ky.  1901)  63  S.  W.  Rep.  27; 
Appel  v.  Eaton,  etc.,  Co.,  97  Mo.  App.  428; 
James  McNeil,  etc.,  Co.  v.  Crucible  Steel  Co., 
207  Pa.  St.  493. 

207.  4.  Employer  Liable.  —  Penny  v.  Wim- 
bledon Urban  Dist.  Council,  (1899)  2  Q.  B.  72, 
affirming  (1898)  2  Q.  B.  212;  Thomas  v.  Har- 
rington, 72  N.  H.  45  ;  McCarrier  v.  Hollister,  15 
S.  Dak.  366,  91  Am.  St.  Rep.  695 ;  Cameron 
Mill,  etc.,  Co.  v.  Anderson,  98  Tex.  156. 

Rule  Applied  to  Navigable  Stream.  —  The 
Snark  (1900)  P.  105.  affirming  (1899)  P.  74. 

Building  Contractor  Liable  for  Negligence  of 
Independent  Contractor  in  Charge  of  Brickwork. 

—  Young  v.  Trapp,  (Ky.  1904)  82  S.  W.  Rep. 
429. 

208.  1.  New  York  Decisions.  —  Mullins  v. 
Siegel-Cooper  Co.,  95  N.  Y.  App.  Div.  234. 

4.  Rule  of  Nonliability. —  HofY  v.  Shockley,  122 
Iowa  720. 

209.  8.  Injuries  After  Completion  of  Work 

—  Salliotte  v.  King  Bridge  Co.,  (C.  C.  A.)  122 
Fed.  Rep.  378.  See  also  Cochran  v.  Seas,  168 
N.  Y.  372. 

2 BO.    4.  Indian  Tribes.  —  Montoya  v.  U.  S., 

180  U.  S.  261. 

Indian  Country.  —  Goodson  v.  U.  S.,  7  Okla. 
117;  Matter  of  Ingram,  12  Okla.  54. 

Indian  Reservation  and  Indian  Country.  — 
Goodson  v.  U.  S.,  7  Okla.  117. 
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INDIANS. 


By  E.  G.  Chilton. 


213.  I.  Legal  Status  of  Indians — 1.  In  Their  Tribal  Relations  — 

a.  GENERALLY  —  Indian  Tribes  Domestic  Dependent  Nations. —  See  note  I. 
Indians  Wards  of  Nation.  —  See  note  2. 
Status  of  Particular  Tribes. —  See  note  3. 

214.  b.  Power  of  Self-government  —  (1)  Generally.  —  See  note  1. 

Judicial  Notice  of  Tribal  Laws.  —  See  note  3. 

215.  (2)  The  Five  Civilized  Nations.  —  See  notes  I,  2. 
c.  Adoption  of  Whites.  —  See  notes  6,  7. 

216.  Marriage  of  Whites  and  Indians.  —  See  note  3. 

2.  As  Individuals  —  a.  In  General.  —  See  note  6. 


213.  I.  The  Legal  Position  of  the  Indian 
Tribes.  —  Farrell  v.  U.  S.,  (C.  C.  A.)  no  Fed. 

Rep.  942;  Lowe  v.  U.  S.,  37  Ct.  CI.  413. 

The  Indians  are  not  a  portion  of  the  politi- 
cal community  known  as  the  "  people  of  the 
United  States,"  but  are  regarded  as  distinct 
political  communities.  Jones  v.  Meehan.  17s 
U.  S.  1. 

See  also,  as  to  status  of  the  Indians  and 
Indian  tribes,  Choctaw,  etc.,  Nations  v.  U.  S., 
34  Ct.  CI.  17;  Hayt  v.  U.  S.,  38  Ct.  CI.  455  ; 
U.  S.  v.  Miller,  105  Fed.  Rep.  944;  Ansley  v. 
Ainsworth,  (Indian  Ter.  1902)  69  S.  W.  Rep. 
884. 

Regarded  as  Dependent  Political  Communities. 

—  Stephens  v.  Cherokee  Nation,  174  U.  S.  445  : 
Zevely  v.  Weimer,  (Indian  Ter.  1904)  82  S.  W. 
Rep.  941. 

Indian  Tribes  Owe  No  Allegiance  to  States.  — 

In  re  Lelah-Puc-Ka-Chee,  98  Fed.  Rep.  429. 
Indian  Tribes  Are  Quasi-independent  Nations. 

—  State  v.  Columbia  George,  39  Oregon  127. 

2.  Indians  Wards  of  the  Nation  or  State  — 

United  States.  —  Stephens  v.  Cherokee  Nation, 
174  U.  S.  44s;  Jones  v.  Meehan.  175  U.  S.  1  ; 
In  rc  Lelah-Puc-Ka-Chee,  98  Fed.  Rep.  429; 
Peters  v.  Malin,  104  Fed.  Rep.  849;  U.  S.  v. 
Logan,  105  Fed.  Rep.  240:  U.  S.  v.  Miller,  105 
Fed.  Rep.  944;  In  rc  Blackbird,  109  Fed.  Rep. 
139;  U.  S.  v.  Kopp,  no  Fed.  Rep.  160;  Far- 
rell v  U.  S.,  (C.  C.  A.)  tio  Fed.  Rep.  942: 
Peters  v.  Malin.  mi  Fed.  Rep.  244;  In  re 
Lincoln.  129  Fed.  Rep.  247  ;  McKnight  v.  U.  S., 
(C.  C.  A.)  130  Fed.  Rep.  659  :  U.  S.  v.  Gardner, 
(C.  C.  A.)  133  Fed.  Rep.  285;  Choctaw,  etc., 
Nations  v.  \J.  S.,  34  Ct.  CI.  17;  Davidson  v. 
U.  S.,  34  Ct.  CI.  1 60. 

Indian  Territory.  —  L*.  S.  v.  Cohn,  2  Indian 
Ter.  474:  Tultle  V.  Moore,  3  fn.l.  Ter.  712; 
Zevely  v.  Weimer,  (Indian  Ter.  1904)  82  S.  W. 
Rep.  941. 

Minnesota.  —  Bem-Way-Bin-Ness  V.  Fshelby, 
87  Minn.  108. 

Kew  Vor':.  ■  Johnson  v.  Long  Island  R.  Co., 
16?  N.  Y.  46.3;  Shon«o  v.  Miller.  45  N.  Y.  App. 
Div.  339,  affirmed  160  N.  Y.  586;  Jimeson  v. 
Pierce,  78  N.  V  Apr.  Div.  o. 

Oregon. — Kalvton  v.  Kalylon,  45  Oregon 
116. 


Indians  Cannot  Voluntarily  Sever  Relation  Be- 
tween Them  and  Nation. —  Lowe  v.  U.  S.,  37  Ct. 

CI.  413. 

3.  The  Indians  in  Mexico. — U.  S.  v.  Forty-three 
Gallons  Whiskey,  93  U.  S.  188;  Havt  v.  U.S., 
38  Ct.  CI.  455- 

The  Pueblo  Indians,  until  Mexico  threw  off  the 

Spanish  yoke,  were  considered  wards  of  the 
Spanish  government,  but  the  United  States  has 
never  assumed  to  reduce  them  to  a  state  of 
tutelage.  Territory  v.  Delinquent  Tax  List, 
(N.  Mex.  1904)  76  Pac.  Rep.  307. 

Choctaw  Indians. —  See  U.  S.  v.  Choctaw  Na- 
tion, 179  U.  S.  494. 

214.  1.  Indian  Tribes  May  Regulate  Their 
Internal  Affairs. —  McBean  v.  McBean,  37  Ore- 
gon 195  ;  State  v.  Columbia  George,  39  Oregon 
127.  See  also  Ansley  v.  Ainsworth.  (Indian 
Ter.  1902)  69  S.  W.  Rep.  884. 

Indian  Marriages.  —  Kalyton  v.  Kalyton,  45 
Oregon  116. 

Courts  Do  Not  Sanction  Adoption  of  Children  by 
Tribal  Custom. —  Non-She-Po  v.  Wa-Win-Ta.  37 
Oregon  213,  82  Am.  St.  Rep.  749. 

3.  Judicial  Notice.  — ■  Hockett  v.  Alston,  (C.  C. 
A.)  1 10  Fed.  Rep.  910,  reversing  on  other 
grounds  3  Indian  Ter.  432 ;  Campbell  v.  Seott, 
3  Indian  Ter.  462. 

215.  1.  The  Five  Civilized  Nations.— 
Stephens  7'.  Cherokee  Nation,  174  U.  S.  445; 
Muskogee  Nat.  Telephone  Co.  v.  Hall,  (Indian 
Ter.  1901)  64  S.  W.  Rep.  600;  Ansley  v.  Ains- 
worth, (Indian  Ter.  1902)  69  S.  W.  Rep.  884; 
Zevely  v.  Weimer,  (Ind.  Ter.  1904)  82  S.  W. 
Rep.  941. 

2.  Ansley  v.  Ainsworth,  (Indian  Ter.  1902) 
69  S.  W.  Rep.  884. 

6.  Adoption  of  Whites. —  Crowell  v.  Young, 
(Ind.  Ter.  1902)  69  S.  W.  Rep.  829.  See  also 
U.  S.  v.  Higgins,  1 10  Fed.  Rep.  609. 

7.  Whites  Do  Not  Become  Indians  by  Adoption. 
—  U.  S.  v.  Higgins.  1 10  Fed.  Rep.  609. 

21«.  3.  Right  to  Tribal  Property.  —  Un. In- 
Act  Cong.  Aug.  0,  1888,  a  white  man  marrying 
a  tribal  Indian '  woman  does  not  acquire  any 
right  to  any  tribal  property,  privilege,  or  in- 
terest. McKnight  v.  U.  S.,  (C.  C.  A.)  130  Fed. 
Ren.  650. 

6.  Dawes  Bill  Declaring  Indians  to  Ee  Citizens. 
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b.  Right  to  Sue  and  Be  Sued. — See  notes  7,  8. 
1 7.    See  note  1 . 

Laches.  —  See  notes  2,  3. 

c.  Right  to  Vote  in  State  Elections.  —  See  note  6. 

II  Who  Are  Indians  —  Persons  of  Mixed  Blood.  —  See  notes  8,  10. 
^2 1  8.    Half-breeds.  —  See  note  I. 

III.  Treaties  with  Indians.  —  See  notes  3,  4,  5. 

Treaties  Between  States  and  Indians.  —  See  note  6. 
*H9.     Treaties  Construed  Favorably  to  Indians.  —  See  note  2. 

IV.  Contracts  Between  Whites  and  Indians  —  ordinary  Contracu. — 

See  note  6. 

220.    V.  The  Indian  Country  —  1.  Definition.  —  See  note  i. 
2.  Indian  Reservations.  —  See  notes  3,  4. 


—  Bem-Way-Bin-Ness  v.  Eshelby,  87  Minn. 
108;  State  v.  Columbia  George,  39  Oregon  127. 

210.    7.  Indians  May  Sue  in  Federal  Courts. 

—  Y-1  a-Tab-Wah  v.  Rebock,  105  Fed.  Rep.  257. 
Indian  May  Sue  as  a  Tribe. —  Turtle  v.  Moore, 

3  Indian  Ter.  712. 

8.  Right  to  Sue  in  State  Courts.  —  Y-Ta-Tah- 
Wah  v.  Rebock,  105  Fed.  Rep.  257  ;  Jimeson  v. 
Pierce,  78  N.  Y.  App.  Div.  q. 

The  Indians  in  New  York.  —  Johnson  v.  Long 
Island  R.  Co.,  162  N.  Y.  462. 

When  Oft'  the  Reservation  May  Resort  to  State 
Courts.  —  Bem-Way-Bin-Ness  v.  Eshelby,  87 
Minn.  108. 

Suit  in  Equity  to  Recover  Personalty  Held  Not 

Maintainable.  —  Onondaga  Nation  v.  Thacher, 
S3  N.  Y.  App.  Div.  563,  affirmed  169  N.  Y.  584. 
28  7.    1.  Indians  May  Be  Sued  in  State  Courts. 

—  Bem-Way-Bin-Ness  v.  Eshelby,  87  Minn. 
108,  citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  215  [217]. 

An  Action  Sounding  in  Tort  may  be  maintained 
in  the  courts  of  New  York  against  a  tribal 
Indian.  Bates  v.  Printeep,  (County  Ct.)  31 
Misc.  (N.  Y.)  17. 

2.  No  Laches  Imputable  to  Tribal  Indians.  — 
See  Schrimpscher  v.  Stockton,  183  U.  S.  290. 
But  see  Y-Ta-Tah-Wah  v.  Rebock,  105  Fed. 
Rep.  257;  Dunbar  v.  Green,  66  Kan.  560,  citing 
16  Am.  and  Eng.  Encyc.  01  Law  (2d  ed.)  217, 
but  distinguishing  the  case  there  cit?d  and  hold- 
ing that  the  weight  of  authority  is  against  the 
broad  proposition  announced  thereby;  Pope  v. 
Falk.  66  Kan.  793. 

3.  Acceptance  of  Allotments  of  Land.  —  Indians 
are  chargeable  with  laches  when  their  tribal 
relations  are  dissolved  by  accepting  allotments 
of  land  in  severalty.  Schrimpscher  v.  Stockton, 
183  U.  S.  290. 

6.  U.  S.  V.  Rickert,  106  Fed.  Rep.  1  ;  Farreil 
v.  U.  S.,  (C.  C.  A.)  110  Fed.  Rep.  942. 

8.  Mixed  Blood.  —  When  in  ?.  convention  with 
the  Indians,  half  or  mixed  bloods  are  included, 
a  person  of  white  and  Indian  parentage  is 
deemed  to  be  of  mixed  blood,  without  regar'l  to 
the  source  of  the  Indian  blood.  Sloan  v.  U.  S., 
7 1 8  Fed.  Rep.  283.  See  also  Farreil  v.  U.  S., 
(C.  C.  A.)  no  Fed.  Rep.  942. 

The  Indian  Act  of  Canada  defines  an  Indian  as 
"  any  male  person  of  Indian  blood  reputed  to 
belong  to  a  particular  band."  Reg.  v.  Howson, 
1  N.  W.  Ter.  492. 

Persons  of  More  White  than  Indian  Blood.  — 
See  U.  S.  v.  Higgins,  no  Fed.  Rep.  609. 


10.  Person  of  Mixed  Blood  Takes  Condition  0 
Father.  —  U.  S.  v.  Hadley,  99  Fed.  Rep.  437  ; 
Farreil  v.  U.  S.,  (C.  C.  A.)  no  Fed  Rep.  942; 
Keith  v.  U.  S.,  8  Okla.  446. 

Exception  to  General  Rule  —  Condition  of 
Indian  Mother  Governs  Where  Abandoned  by 
White  Father.  —  Farreil  v.  U.  S.,  (C.  C.  A.)  no 
Fed.  Rep.  942 ;  U.  S.  v.  Hadley,  99  Fed.  Rep. 
437- 

Determination  of  Department  Followed  by 
Courts.  —  Farreil  v.  U.  S.,  (C.  C.  A.)  no  Fed. 
Rep.  942. 

1.  Reg.  v.  Howson,  1  N.  W.  Ter.  492. 
In  Canada  a  half-breed  having  taken  treaty 
is  an  Indian  within  the  meaning  of  the  Indian 
Act.    Reg.  v.  Mellon,  5  N.  W.  Ter.  301. 

3.  Treaties  with  Indian  Tribes.  —  Stephens  v. 
Cherokee  Nation,  174  U.  S.  445;  Lone  Wolf  v. 
Hitchcock,  187  Lr.  S.  553,;  Jackson  v.  U.  S.,  34 
Ct.  CI.  441  ;  Ansley  v.  Ainsworth,  (Indian  Ter. 
1902)  69  S.  W.  Rep.  884:  Shongo  v.  Miller,  45 
N.  Y.  App.  Div.  339,  affirmed  169  N.  Y.  586 ; 
Pag?  v.  Pierce  County,  25  Wash.  6. 

Any  Provision  of  a  Treaty  May  Be  Superseded 
by  a  subsequent  Act  of  Congress.  Stephens  v. 
Cherokee  Nation,  174  U.  S.  445  ;  Lone  Wolf  v. 
Hitchcock,  187  U.  S.  553;  McBride  v.  Farring- 
ton,  131  Fed.  Rep.  797;  Tuttle  v.  Moore,  3  In- 
dian Ter.  712;  Fraer  v.  Washington,  (Indian 
Ter.  1902)  69  S.  V/.  Rep.  835  :  Shongo  v.  Miller, 
45  N.  Y.  App.  Div.  339.  affirmed  t6q  N.  Y.  586. 

Treaty  May  Abrogate  Act  of  Congress.  —  Ansley 
v.  Ainsworth,  (Indian  Ter.  1902)  6y  S.  W.  Rep. 
884. 

4.  Stephens  v.  Cherokee  Nation,  174  U.  S. 
445;  Lone  Wolf  v.  iHitchcock.  187  U.  S.  553. 

5.  Ansley  v.  Ainsworth,  (Indian  Ter.  1002") 
69  S.  W.  Rep.  884:  Shongo  v.  Miller,  45  N.  Y. 
App.  Div.  339,  affirmed  169  N.  Y.  586. 

6.  Treaties  with  States.  —  Zevely  v.  Weimer, 
(Indian  Ter.  790  +  )  82  S.  W.  Rfp.  041. 

219.  2.  The  Clear  Import  of  Words  will  not 
be  disregarded.  U.  S.  v.  Choctaw  Nation,  179 
U.  S.  404. 

6.  l  ight  v.  Conover,  10  Okla  732. 

220.  1.  Definition  of  Indian  Country.  — 
Hayt  7'.  U.  S.,  38  Ct.  CI.  455. 

Under  the  Act  of  January  30,  1892,  the  term 
"  Indian  country  "  includes  sny  Indian  allotment 
while  the  title  '.hereto  shall  be  held  in  trust 
by  the  United  States,  or  shall  remain  inalien- 
able by  the  allottee.  U.  S.  v.  Kiya,  126  Fed. 
Rep.  879. 

3.  Reservations  Established  by  Treaty,  Statute, 
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221.  VI.  Government  of  Indians  and  Indian  Country  —  1.  Generally  — 

a.  Government  Vested  in  United  States.  —  See  notes  2,  4. 

Federal  Authority  Supreme.  —  See  notes  6,  J. 

222.  Jurisdiction  of  Federal  Courts  in  Indian  Territory.  —  See  notes  3,  4. 

b.  State  and  Territorial  Jurisdiction.  —  See  notes  5,  6. 

223.  See  note  1. 

2.  In  Criminal  Cases  —  Federal  Statutes  - —  By  the  Act  of  Congress  of  June  80, 
1834.  —  See  note  2. 

Act  of  1885.  —  See  note  3. 

224.  See  note  2. 

Crimes  Committed  on  Reservation  by  Others  than  Indians.  —  See  note  5- 
Crimes  Committed  by  Indian  Outside  of  Indian  Country.  —  See  note  8. 
223.    3.  Protection  of  Indians.  —  See  note  4. 

226.  Right  of  United  States  to  Sue.  —  See  note  2. 
Protection  of  Indian  Allottees.  —  See  note  6. 
Hunting.  —  See  note  8. 

227.  '  Cutting  Timber.  —  See  notes  2,  3. 


or  Executive  Order. —  Gibson  v.  Anderson,  (C. 
C.  A.)  131  Fed.  Rtp.  39  ;  Page  v.  Pierce  County, 
25  Wash.  6. 

220.  4.  Indian  Reservations  Are  Indian  Coun- 
try.—  Eem-Way-Bin-Ners  v.  Eshelby,  87  Minn. 
108. 

221.  2.  Government  of  Indians  Vested  in 
Congress.  —  Lone  Wolf  v.  Hitchcock,  187  U.  S. 
553- 

4.  Muskogee  Nat.  Telephone  Co.  v.  Hall,  (C. 
C.  A.)  118  Fed.  Rep.  382. 

6.  U.  S.  v.  Kopp,  tio  Fed.  Rep.  160;  Musko- 
gee Nat.  Telephone  Co.  v.  Hall,  (C.  C.  A.)  118 
Fed.  Rep.  382 ;  U.  S.  v.  Cohn.  2  Indian  Ter. 
474;  Zevely  v.  Weimer,  (Indian  Ter.  1904)  82 
S.  W.  Rep.  041  ;  Shongo  v.  Miller,  45  N.  Y. 
App.  Div.  339,  affirmed  160  N.  Y.  586 

Ownership  of  Land  Immaterial.  —  Peters  v. 
Malin,  111  Fed.  Rep.  244. 

7.  State  Legislature  Cannot  Interfere  with  Fed- 
eral Authority  Over  Indians.  —  In  re  Blackbird, 
109  Fed.  Rep.  139;  McBean  v.  McBean,  37  Ore- 
gon 19?. 

Property  Not  Within  Operation  of  State  Laws.  — 

Y-Ta-Tah-Wah  v.  Rebock,  ?ou  Fed.  Rep.  257. 

222.  3.  Jurisdiction  of  Courts  in  Indian 
Territory.  —  By  Act  Cong.  June  7,  1897,  juris- 
diction was  given  to  the  federal  courts  in  all 
civil  cases,  irrespective  of  the  race  of  the  par- 
ties. Crowell  v.  Young,  (Indipn  Ter.  1002)  69 
S.  W.  Rep.  820. 

4.  Laws  of  Arkansas  Made  Applicable  in 
Indian  Territory. —  See  Sanders  v.  Thornton,  (C. 
C.  A.)  97  Fed.  Rep.  863. 

The  statute  of  Arkansas  as  to  descents  and 
distributions  will  he  applied  where  -\  person  dies 
intestate.  Nivens  v.  Nivens.  (Indian  Ter.  1901) 
64  S.  W.  Ren.  60,;. 

5  Indian  Lands  Included  in  Jurisdiction  of 
State  or  Territory. —  King  v.  McArdrews,  104 
Jed.  Rep.  430,  reversed  on  other  grounds 
(C.  C.  A.)  11  t  Fr-d.  Rep.  860. 

State  Statutes  Not  ApiMiVable  unlers  Made  So 
by  Congress.  —  Peters  v.  Malin,  m  Fed.  Rep. 

244. 

The  Property  of  a  Tribal  Indian  is  not  subiect 
to  the  laws  of  the  state.  Y-Ta-Tah-Wah  v. 
Rcbnck,  10;  Fed.  Rep.  257. 

6.  Federal  Authority  on  Reservation  Exclusive 


When  So  Reserved.  —  McBean  v.  McBean,  37 
Oregon  195.  See  also  King  v.  McAndrews,  104 
Fed.  Rep.  430,  reversed  on  other  grounds  (C. 
C.  A.)  in  Fed.  Rep.  860. 

223.  1.  Indians  Subject  to  State  Laws. — 
U.  S.  v.  Rickert,  106  Fed.  Rep.  1. 

Under  the  Dawes  Bill  of  1882,  an  Indian  to  whom 
an  allotment  of  land  has  been  made  becomes 
subject  to  the  laws,  both  civil  and  criminal,  of 
the  state  or  territory  in  which  he  may  reside. 
State  v.  Columbia  George,  39  Oregon  127.  See 
also  supra,  this  title,  216.  6. 

2.  United  States  Criminal  Laws  Extended  Over 
Indian  Country. — ■  Matter  of  Ingram,  12  Okla. 
54;  State  v.  Columbia  George,  39  Oregon  127. 

3.  Act  of  1885.— U.  S.  v.  Hadley,  99  Fed. 
Rep.  437;  In  re  Blackbird,  109  Fed.  Rep.  139. 

The  act  refers  only  to  Indians  who  have  not 
severed  their  tribal  relations.  State  v.  Howard, 
33  Wash.  250. 

Not  Intended  to  Relinquish  Jurisdiction  Over 
Crimes  Committed  Within  Reservation. —  State  v. 
Columbia  George,  39  Oregon  127. 

The  Effect  of  the  Act  is  confined  to  acts  of  a 
criminal  character  committed  by  a  tribal  Indian 
within  the  limits  of  a  reservation.  In  re  Now- 
ge-zhuck,  69  Kan.  410. 

224.  2.  Peters  v.  Malin,  in  Fed.  Rop.  244. 

5.  Jurisdiction  of  Oklahoma  District  Court. — 
Herd  v.  U.  S.,  13  Okla.  512. 

8.  State  Courts  Have  Jurisdiction  of  Crimes 
Committed  by  Tribal  Indians  Off  Reservations.  — 
See  Bem-Way-Bin-Ness  v.  Eshelby,  87  Minn. 
108,  citing  16  Am.  and  Fng.  Encyc.  of  Law 
(2d  ed.)  224. 

225.  4.  Duty  of  United  States  to  Protect 
Indians. —  See  U.  S.  v.  Choctaw  Nation,  170 
U.  S.  494. 

22<J.    2.  United  States  May  Sue  on  Behalf  of 

Indians. —  In  re  Celestine,  114  Fed.  Rep.  551, 
citing  16  Am.  and  Eng.  Encvc.  of  Law  (2d 
ed.)  226;  U.  S.  v.  Higgins.  tio  Fed.  Rep.  609 

6.  Indian  Allottees  Protected.  —  Indian  Land, 
etc.,  Co.  v.  Shocnfell.  (Indian  Ter.  1904)  79  S. 
W.  Rep.  131:  Shr.ngo  v.  Miller.  45  N.  Y.  App. 
Div.  33Q.  affirmed  169  N.  Y.  586. 

8.  McCoy  v.  U.  S.,  38  Ct.  CI.  163. 
227.    2.  U.  S.  v.  Gardner,  (C.  C.  A.)  133 
Fed.  Rep.  285. 
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997.  4.  Regulation  of  Commerce  with  Indiana — d.  GENERALLY  —  Congress 
Hai  Powor  to  Regulate  Commerce  with  Indian  Tribes.  —  See  notes  4,  5- 

5.  Removal  of  Persons  from  Indian  Country.  —  See  notes  6,  7. 
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931. 
939. 


note  5. 
934. 


Employment  of  Military  Forces.  —  See  note  I. 
Return  After  Removal.  —  See  note  2. 

VIII.  Indian  Lands  —  1.  Nature  of  Indian  Title.  —  See  note  I. 

United  States  May  Dispose  of  Fee.  —  See  note  2. 

Sec  note  i . 

Title  of  the  Five  Civilized  Tribes.  —  See  note  3. 

3.  Allotments  in  Severalty  —  Under  Treaties.  —  See  note  5. 

Under  Acts  of  Congress.  — ■  See  note  I. 
Homesteads.  —  See  note  2. 

4.  Alienation  of  Indian  Lands  —  a.  By  Indian  Tribes.  — 


See 


b.  By  Individual  Indians  —  Conveyance  in  Contravention  of  Restraints 

on  Alienation  Void.  —  See  notes  2,  4. 

'■ilt*t.     Effect  of  Citizenship  of  Allottee  upon  Restraints  on  Alienation.  —  See  note  I. 

'ilia.    5.  How  Far  Subject  to  State  Laws  —  c.  Descent.  —  See  notes  i,  2. 


227.    3.  Authority  to  Remove  Dead  Timber. — 

Huchcock  v.  U.  S.,  22  App.  Cas.  (D.  C.)  275. 

4.  Regulation  of  Commerce  with   Indians.  — 

Morris  v.  Hitchcock,  194  U.  S.  384;  /;:  re 
Blackbird,  109  Fed.  Rep.  139. 

Intercourse  with  Individuals.  —  The  grant  of 
authority  in  the  Federal  Constitution  includes 
the  power  to  regulate  intercourse  with  the  in- 
dividual members  of  a  given  tribe  of  Indians. 
Farrell  v.  U.  S..  (C.  C.  A.)  110  Fed.  Rep. 
942. 

5.  Cosier  v.  McMillan,  22  Mont.  484. 

22M.  6.  Removal  of  Persons  from  Indian 
Country.  —  Quigley  v.  Stephens,  .3  Indian  Ter. 
265;  Buster  v.  Wright,  (Indian  Ter.  1902)  69 
S.  W.  Rep.  882;  U.  S.  v.  Baker,  (Indian  Ter. 
1903)  76  S.  W.  Rep.  103. 

1.  Buster  v.  Wright,  (Indian  Ter.  1902)  69 
S.  W.  Rep.  882;  Ex  p.  Carter,  (Indian  Ter. 
1903)  76  S.  W.  Rep.  102:  U.  S.  :'.  Baker,  (In- 
dian Ter.  1903)  76  S.  W.  Rep.  103. 

229.  1.  Employment  of  Military  Forces.  — 
U.  S.  v.  Baker,  (Indian  Ter.  1903)  76  S.  W. 
Rep.  103. 

2.  Penalty  Recoverable  in  Civil  Action  Only.  — 

In  U.  S.  v.  Baker,  (Indian  Ter.  1903)  76  S.  W. 
Rep.  103,  it  was  held  that  the  penalty  provided 
by  Rev.  Stat.  U.  S.,  §  2148,  was  recoverable 
only  in  a  civil  action  in  the  nature  of  an  action 
of  debt,  and  could  not  be  enforced  in  a  criminal 
proceeding. 

230.  1.  Indian  Title  a  Mere  Right  of  Occu- 
pancy.—  Jones  v.  Meehan.  175  U.  S.  1  ;  Lone 
Wolf  v.  Hitchcock,  187  U.  S.  553:  U.  S.  v. 
Logan,  105  Fed.  Rep.  240:  Lemmon  v.  U.  S.. 
(C.  C.  A.)  106  Fed.  Rep.  650;  U.  S.  v.  Kopp, 
110  Fed.  Rep.  160;  U.  S.  v.  Gardner,  (C.  C.  A.) 
133  Fed.  Rep.  '.85;  Johnson  v.  Long  Island  R. 
Co.,  162  N.  Y.  462;  Shongo  v.  Miller,  45  N.  Y. 
App.  Div.  339,  affirmed  160  N.  Y.  586  :  State  v. 
Columbia  George,  39  Oregon  127;  Coey  v.  Low, 
36  Wash.  10. 

The  Treaty  of  1783  Between  England  and  the 
United  States  transferred  the  title  to  all  lands 
described  therein  subject  to  the  Indian  right  of 
occupancy.  Choctaw,  etc.,  Nations  v.  U.  S.,  34 
Ct.  CI.  17. 

Evidence  of  Mere  Desultory  or  Constructive  Pos- 


session is  insufficient  to  establish  an  Indian 
title  by  aboriginal  occupancy.  Choctaw,  etc., 
Nations  v.  U.  S.,  34  Ct.  CI.  17. 

2.  United  States  May  Dispose  of  Fee  of  Indian 
Lands.  —  U.  S.  v.  Kopp,  110  Fed.  Rep.  160.  See 
also  U.  S.  v.  Choctaw  Nation,  179  U.  S.  494. 

231.  7.  Jones  v.  Meehan,  175  U.  S.  1  ;  Lone 
Wolf  v.  Hitchcock,  187  U.  S.  553- 

3.  Title  to  Lands  Granted  to  Certain  Tribes  in 
Fee  Simple.  —  Tuttle  v.  Moore,  3  Indian  Ter. 
712;  Zevely  v.  Weimer,  (Indian  Ter.  1904)  82 
S.  W.  Rep.  941. 

Cherokee  Nation.  —  See  Stephens  z  .  Cherokee 
Nation,  174  U.  S.  44s;  Cherokee  Nation  v. 
Hitchcock,  187  U.  S.  294;  Sanders  v.  Thorn- 
ton, (C.  C.  A.)  97  Fed.  Rep.  863. 

232.  5.  Individual  Allotments  under  Treaties. 
—  U.  S.  v.  Choctaw  Nation,  179  U.  S.  494: 
Lone  Wolf  v.  Hitchcock,  187  U.  S.  553  ;  Bird 
v.  Winyer,  24  Wash.  269. 

233.  1.  Dawes  Bill  of  1887.  —  State  v.  Co- 
lumbia George,  39  Oregon  127. 

2.  Indians  May  Take  up  Homesteads. —  U.  S. 
v.  Saunders,  96  Fed.  Rep.  268 ;  Frazee  v.  Spo- 
kane County.  29  Wash.  278. 

5.  Conveyance  of  Land  by  Indian  Tribe  Void 
Unless  Made  by  Treaty  or  Convention.  —  Jones  v. 
Meehan,  175  U.  S.  1  ;  Shongo  v.  Miller,  45  N. 
Y.  App.  Div.  339,  affirmed  169  N.  Y.  586.  Sec 
also  Reservation  State  Bank  v.  Hoist,  17  S. 
Dak.  240. 

234.  2.  Conveyances  of  Allotted  Lands  in 
Contravention  of  Restraints  on  Alienation  Void.  — 

U.  S.  v.  Zane,  (Indian  Ter.  1902)  69  S.  W.  Rep. 
842. 

4.  Approval  of  Conveyance  After  Execution  Re- 
lates Back  to  Time  of  Execution. —  Lykins  v.  Mc- 
Grath,  184  U.  S.  169. 

235.  1.  State  v.  Columbia  George,  39  Ore 
gon  127. 

230.  1.  Descent  of  Lands  Cast  According  to 
Laws  of  Tribe. —  Jones  v.  Meehan,  175  U.  S.  1; 
Nivens  v.  Nivens,  (Indian  Ter.  1903)  76  S.  W. 
Ron.  1 1 4. 

In  Indian  Territory  the  statute  of  Arkansas  as 
to  descent  applies  where  an  Indian  dies  intes- 
tate. Y-Ta-Tah-Wah  v.  Rebock,  105  Fed.  Rep. 
25  7- 
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236.  d.  Taxation.  —  See  notes  3,  4. 

IX.  Officers  of  Indian  Affairs.  —  See  note  7. 

237.  See  notes  1,  3. 
Agents. —  See  note  9. 

X.  Indian  Depredations.  —  See  note  11. 

238.  Indians  Must  Be  in  Amity  with  United  States.  —  See  note  I. 
Claimant  Must  Be  Citizen  of  United  States.  —  See  note  2. 

239.  INDIGENT.  —  See  note  4. 

240.  INDIGNITY.— See  note  1. 
INDIRECT.  —  See  note  2. 
INDISPENSABLE  PARTIES.  —  See  note  4. 
INDIVIDUAL.  —  See  note  6. 

24 1 .  INDUBITABLE.  —  See  note  3. 

242.  INEVITABLE  ACCIDENT  OR  CASUALTY.  -  See  note  7. 


236.  2.  Lands  Held  by  Indians  in  Fee  Simple 
Descend  According  to  State  Laws.  —  Finley  v.  Ab- 
ner,  (C.  C.  A.)  129  Fed.  Rep.  734  ;  U.  S.  v.  Zane, 
( Indian  Ter.  1902)  69  S.  W  Rep.  842 ;  Porter  v- 
Parker,  (Neb.  1903)  94  N.  W.  Rep.  123;  Mc- 
Cauley  v.  Tyndall,  (Neb.  1903)  94  N.  W.  Rep. 
813;  Jimeson  v.  Pierce,  78  N.  Y.  App.  Div.  9; 
McBean  v.  McBean,  37  Oregon  195 ;  Kalyton 
v.  Kalyton,  45  Oregon  127. 

3.  Indian  Lands  in  General  Not  Subject  to  Tax- 
ation by  State.  —  U.  S.  v.  Rickert,  188  U.  S. 
432 ;  Page  v.  Pierce  County,  25  Wash.  6. 

4.  Territory  v.  Delinquent  Tax  List,  (N. 
Mex.  1904)  76  Pac.  Rep.  307. 

7.  Officers  over  Indian  Affairs.  —  Buster  v. 
Wright,  (Indian  Ter.  1902)  69  S.  W.  Rep.  882; 
Kalyton  v.  Kalyton,  45  Oregon  116. 

237.  1.  Gallegos  v.  U.  S.,  39  Ct.  CI.  86. 
3.  Smith  v.  U.  S.,  37  Ct.  CI.  119. 

9.  U.  S.  v.  Miller,  105  Fed.  Rep.  944;  Zevely 
v.  Weimer,  (Indian  Ter.  1904)  82  S.  W.  Rep. 
941. 

Not  Authorized  to  Sue  for  Benefit  of  Indians.  — 

In  re  Celestine,  114  Fed.  Rep.  551. 

Not  Authorized  to  Pass  on  Validity  of  Lease  of 
Indian's  Lam1.  —  Quigley  v.  Stephens.  3  Indian 
Ter.  265. 

11.  Claims  for  Indian  Depredations.  —  Price  v. 

U.  S.,  174  U.  S.  373  ;  Davidson  v.  U.  S.,  34  Ct. 
CI.  169;  Stevens  v.  U.  S.,  34  Ct.  CI.  244;  Jack- 
son v.  U.  S.,  34  Ct.  CI.  441  I  Luke  v.  U.  S.,  35 
Ct.  CI.  15;  Thomison  v.  U.  S.,  3S  Ct.  CI.  395  ; 
Merchant  v.  U.  S.,  35  Ct.  CI.  403  ;  Jones  v.  U. 
S.,  35  Ct.  CI.  36;  Vallejos  v.  U.  S.,  35  Ct.  CI. 
489  ;  Ashbaugh  v.  U.  S.,  35  Ct.  CI.  554  ;  Allred 
v.  U.  S.,  36  Ct.  CI.  280  ;  Jaramillo  v.  U.  S.,  37 
Ct.  CI.  208;  Lowe  v.  U.  S.,  37  Ct.  CI.  413; 
De  Baca  v.  U.  S.,  37  Ct.  CI.  483  ;  Abrew  v.  U. 
S.,  37  Ct.  CI.  510;  Wilson  v.  U.  S.,  38  Ct.  CI. 
6;  Gagnon  v.  U.  S.,  38  Ct.  CI.  ic,  affirmed  193 
U.  S.  451;  Pino  v.  U.  S.,  38  Ct.  CI.  65;  Mc- 
Coy v.  U.  S„  38  Ct.  CI.  163  ;  Butler  v.  U.  S.,  38 
Ct.  CI.  167;  Hayt  v.  U.  S.,  38  Ct.  CI.  455; 
Mayer  v.  U.  S.,  38  Ct.  CI.  553. 

The  Term  "  Depredation  "  Implies  one  or  more 
of  the  elements  of  force,  trespass,  violence,  a 
physical  taking  by  force  from  the  actual  or  con- 
structive possession  of  the  owner  or  person  en- 
titled to  possession,  or  a  destruction  of  some- 
thing valuable.    Ayres  v.  U.  S.,  35  Ct.  CI.  26. 

The  Measure  of  Damages  under  the  statute  is 
the  actual  value  of  the  property  at  the  time  and 


place  where  the  depredation  was  committed. 
McKinzie  V.  U.  S.,  34  Ct.  CI.  278. 

The  Appropriation  of  Logs  floating  into  a  reser- 
vation on  high  water  is  not  within  the  Indian 
Depredation  Act.    Ayres  v.  U.  S.,  35  Ct.  CI.  26. 

23§.  1.  Indians  Must  Be  in  Amity  with 
United  States.  —  Montoya  v.  U.  S.,  180  U.  S. 
261  ;  Conners  v.  U.  S.,  180  U.  S.  271  ;  Jackson 
v.  U.  S.,  34  Ct.  CI.  441  ;  Thomison  :'.  U.  S.,  35 
Ct.  CI.  395  ;  Merchant  v.  U.  S..  35  Ct.  CI.  403  ; 
Vallejos  v.  U.  S..  35  Ct.  CI.  489:  Allred  '■. 
U.  S.,  36  Ct.  CI.  280:  Lowe  v.  U.  S.,  37  Ct.  CI. 
413:  Abrew  v.  U.  S.,  37  Ct.  CI.  510;  Pino  v. 
U.  S.,  38  Ct.  CI.  65.  See  also  Davidson  v.  U. 
S.,  34  Ct.  CI.  169. 

A  Tribe  Must  Be  Deemed  in  Amity  during  the 
whole  of  the  day  on  which  a  treaty  of  peace  was 
signed.    Ashbaugh  v.  U.  S.,  35  Ct.  CI.  554. 

Evidence  of  Want  of  Amity. —  Want  of  amity 
may  be  shown  circumstantially.  Luke  "•.  U.  S.. 
35  Ct.  CI.  15. 

2.  Claimant  Must  Be  Citizen  of  United  States. — 
Jackson  v.  U.  S.,  34  Ct.  CI.  441  ;  Hernandez  v. 
U.  S.,  34  Ct.  CI.  455  ;  Thomison  v.  U.  S..  35 
Ct.  CI.  395  :  Merchant  v.  U.  S.,  35  Ct.  CI.  403  ; 
De  Baca  v.  U.  S..  \y  Ct.  CI.  483  ;  Gagnon  v.  U. 
S.,  38  Ct.  CI.  10,  affirmed  193  U.  S.  451  :  Mayer 
v.  U.  S.,  38  Ct.  CI.  ss 3.  See  also  McKinzie  v. 
U.  S.,  34  Ct.  CI.  278. 

239.  4.  A  Statute.— Juneau  County  r.  Wood 
County.  109  Wis.  330. 

210.  1.  Indignity  to  the  Person.  —  1  ioodman 
v.  Goodman.  80  Mo.  App.  274. 

2.  Indirect  Tax.  —  People  v.  Knight.  174  N.  Y. 
475- 

4.  Indispensable  Parties.  —  Donovan  r.  Cam- 
pion, (C.  C.  A.)  85  Fed.  Rep.  71. 

6.  Natural  and  Artificial  Persons.  —  In  re 
United  Button  Co.,  132  Fed.  Rep.  378:  Primm 
v.  Fort,  23  Tex.  Civ.  Aim.  60s. 

241.  3.  Indubitable  Proof.  —  Jermyn  v.  Mc- 
Clure,  195  Pa.  St.  24s. 

242.  7.  Inevitable  Accident.  —  Drover 
People,  188  111.  40. 

Unavoidable  Accident  and  Inevitable  Accident 
Synonymous.  —  See  Drey<  r  v.  People,  188  111.  40. 

Navigation.  — The  Delta,  125  Fed.  Rep.  136, 
citing  16  Am.  anp  Eng.  Encyc.  of  Law  (2d  ed.) 
242;  The  Marv  S.  Blees,  120  Fed.  Rep.  44; 
The  Rebecca,  (C.  C.  A.)  122  Fed.  Rep.  619; 
The  Fontnna.  (C.  C.  A.)  '19  Fed.  Rep.  853; 
The  Ohio,  (C.  C.  A.)  gi  Fed.  Rep.  547. 


INFAMY  AND  INFAMOUS  CRIMES. 


949.    I.  Definitions  —  An  infamous  crime.  —  See  note  2. 

"216.    II.  As  Disqualification  of  Witness  —  1.  What  Crimes  Are  Infamous. 

See  notes  2,  4. 
2A7.    See  note  3. 

tJ4S.    2.  Infamy  Determined  by  Crime  and  Not  by  Punishment.  — See  note  1. 
3.  Sentence  or  Judgment  as  Prerequisite  to  Disqualification.  —  See 


note  4. 
249. 
250. 


4.  Mode  of  Proof  of  Conviction.  —  See  note  2. 
Bight  of  Witness  to  Refuse  to  Testify  as  to  His  Infamy.  —  See  note  I. 
6.  Removal  of  Disqualification —  a.  Pardon — (i)  In  General.  — 

See  note  4. 

"25*1.    7.  Abolition  of  Common-law  Rule  by  Statute.  —  See  note  7. 
2t>3.   VII.  As  Affecting  Criminal  Procedure  under  Federal  Constitu- 
tion. —  See  note  6. 


245.  2.  Other  Definitions.  —  Smith  v.  State, 
129  Ala.  89,  87  Am.  St.  Rep.  47;  Williams  v. 
U.  S.,  (Indian  Ter.  1902)  69  S.  W.  Rep.  849. 

246.  2.  Smith  v.  State,  129  Ala.  89,  87  Am. 
St.  Rep.  47. 

4.  Commission  of  Felony  as  Disqualification  of 
Witness. —  O'Connell  v.  Dow,  182  Mass.  541; 
Gulf,  etc.,  R.  Co.  v.  Johnson,  (Tex.  Civ.  A  pp. 
1905)  86  S.  W.  Rep.  34. 

Petit  Larceny.  —  Williams  v.  U*.  S.,  (Indian  Ter. 
1902)  69  S.  W.  Rep.  849;  Flournoy  v.  State, 
(Tex.  Crim.  1900)  59  S.  W.  Rep.  902. 

False  Returns  to  Tax  Assessors.  —  A  conviction 
for  making  false  returns  to  a  tax  assessor  will 
not  under  the  Illinois  statute  work  infamy. 
Matzenbaugh  v.  People,  194  111.  108,  88  Am.  St. 
Rep.  134. 

247.  3.  Matzenbaugh  v.  People,  194  III. 
108,  88  Am.  St.  Rep.  134,  quoting  16  Am.  and 
Enc.  Encyc.  of  Law  (2d  ed.)  246,  247. 

248.  1.  Infamy  Determined  by  Crime  and  Not 
by  Punishment.  —  Smith  v.  State,  129  Ala.  89, 
87  Am.  St.  Rep.  47.  See  also  State  v.  Clark, 
60  Kan.  450. 

4.  The  Sentence  or  Judgment  as  Prerequisite  to 
Disqualification. —  Yates  v.  State,  43  Fla.  177; 
Gulf,  etc.,  R.  Co.  v.  Johnson,  08  Tex.  76. 

249.  2.  Conviction  and  Sentence  to  Be  Proved 
by  Record  in  General.  —  Gulf,  etc.,  R.  Co.  v. 
Johnson,  98  Tex.  76 ;  State  v.  Pearson.  37 
Wash.  405. 

250.  1.  Where  Credit  Only  Is  Attacked,  Wit- 
ness Compelled  to  Answer. — State  v.  Henson,  66 
N.  J.  L.  601. 


4.  Pardon  Incorrectly  Stating  Offense  Effective 

—  Petty  v.  State,  (Tex.  Crim.  1901)  65  S.  W. 
Rep.  917. 

But  where  a  witness  was  convicted  in  two 
cases  and  served  sentence,  and  a  pardon  was 
produced  restoring  his  rights  in  one  case  only, 
he  is  incompetent.  Miller  v.  State,  46  Tex. 
Crim.  59. 

252.  7.  Abolition  of  Common-law  Rule  as  to 
Disqualification  by  Infamy. —  Smith  v.  State.  129 
Ala.  89,  87  Am.  St.  Rep.  47  ;  Dixon  v.  State, 
1 16  Ga.  186  ;  Stone  v.  State,  118  Ga.  705,  98  Am. 
St.  Rep.  145;  Matzenbaugh  v.  People,  194  111. 
108,  88  Am.  St.  Rep.  134;  Martin  v.  Territory, 
14  Okla.  598;  Williams  v.  State,  (Tex.  Crim. 
1900)  57  S.  W.  Rep.  837;  State  v.  Pearson,  37 
Wash.  405,  State  v.  Hatfield,  48  W.  Va.  s6r. 

In  Kentucky.  —  Illinois  Cent.  R.  Co.  v.  Mc- 
Manus,  (Ky.  1904)  82  S.  W.  Rep.  399. 

Whether  Other  than  Infamous  Crimes  Affect 
Credibility.  —  See  Smith  v.  State,  129  Ala.  89, 
87  Am.  St.  Rep.  47 :  Matzenbaugh  v.  People, 
194  111.  108,  88  Am.  St.  Rep.  134. 

Under  the  Massachusetts  Statutes  the  common 
law  governs  the  competency  of  a  witness  to  sub- 
scribe a  will,  as  attesting  witness,  and  the  stat- 
utes govern  the  competency  of  a  witness  gen- 
erally.   O'Connell  v.  Dow,  182  Mass.  541. 

25:8.  6.  Meaning  of  Infamous  Crimes  under 
Federal  Constitution. — Williams  v.  U.  S.,  (Indian 
Ter.  1902)  69  S.  W.  Rep.  849  ;  State  v.  Clark,  60 
Kan.  450. 

Larceny. — Williams  v.  U.  S.,  (Indian  Ter. 
1902)  69  S.  W.  Rep.  849. 
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By  O.  D.  Estee. 

262.  II.  Commencement  and  Duration  of  Infancy  — 2.  When  Majority 
Attained  —  a.  In  General  —  statutory  Changes.  —  See  notes  4,  5. 

3.  Legislative  Relief  from  Disabilities  of  Nonage.  —  See  note  10. 

265.  IV.  Capacity  to  Dispose  of  Property  by  Will  —  1.  At  Common 

Law  —  Personal  Property.  —  See  note  4. 

2.  Under  Statutes —  Real  Property.  —  See  note  1 1. 

266.  V.  Capacity  to  Hold  Office  —  1.  In  General  —  Offices  Purely  Ministerial. 

—  See  note  6. 

267.  VI.  Capacity  to  Testify  as  Witnesses  — 2.  Examination  as  to 
Infant's  Competency.  —  See  note  9. 

268.  3.  Tests  of  Competency  —  Intelligence  the  Proper  Test.  —  See  note  7. 

269.  See  notes  1,  3. 

Necessity  for  Sense  of  Moral  Responsibility.  —  See  notes  4,  5. 

270.  See  note  1. 

Allowance  Made  for  Nervous  Agitation.  —  See  note  3. 

4.  Instructing  Witness  as  to  Nature  of  Oath.  —  See  note  4. 

5.  Competency  a  Matter  for  Discretion  of  Court.  —  See  note  6. 


262.    4.  Where  Females  of  Age  at  Eighteen. 

—  Sayles  v.  Christie,  187  111.  420. 

5.  Where  Married  Infants  Considered  of  Age.  — 
See  Grayson  v.  Lofland,  21  Tex.  Civ.  App.  503. 

10.  Removal  of  Disabilities  Allowed  by  Statute. 

—  Wilkinson  v.  Buster,  124  Ala.  574;  Boykin 
v.  Collins,  140  Ala.  407;  Young  v.  Hiner,  72 
Ark.  299. 

The  North  Dakota  Statute.  —  Rev.  Codes  N. 
Dak.  (1899),  §  2703,  permits  an  infant  over 
eighteen  years  of  age  to  contract  in  the  same 
way  as  an  adult,  except  that  he  can  disaffirm  his 
contracts  within  one  year  after  becoming  of 
age,  upon  restoring  the  consideration  received 
cr  its  equivalent.  Luce  v.  Jestrab,  12  N.  Dak. 
54«. 

205.  4.  Capacity  to  Bequeath  Personalty  at 
Common  Law. —  Major  v.  Hunt,  64  S.  Car.  97, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  265. 

11.  United  States.  —  Major  v.  Hunt,  64  S. 
Car.  97. 

200.  6.  Appraiser.  —  In  Kentucky  an  inf-nt 
can  act  as  an  appraiser  of  land  which  is  to  be 
sold  on  execution.  White  v.  Laurel  Land  Co., 
fKy  1904)  82  S.  W.  Rep.  -71. 

207.  9.  Court  Must  Examine  Infant  as  to 
Competency.  —  State  v.  Kin";.  117  Iowa  484, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed  ) 
267;  Scroggins  v.  State,  (Tex.  Crim.  1899)  51 
S.  W.  Rep.  232. 

20*i.  7.  Intelligence,  Not  Age,  the  Proper 
Test —  Alabama.  —  Eatman  v.  State,  1-59  Ala. 
67. 

California.  —  People  v.  Swist,  136  Cal.  520. 

Illinois.  —  Shannon  v.  Swanson,  208  III.  52, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
268;  Sokcl  v.  Peonle,  212  111.  238;  Featherstone 
v.  People,  194  111.  325. 

Iowa.  —  State  v.  King.  117  Iowa  484. 


Texas.  —  Reyna  v.  State,  (Tex.  Crim.  1^03) 
75  S.  W.  Rep.  25  ;  Click  v.  State,  (Tex.  Crim. 
1902)  66  S.  W.  Rep.  1 104;  Sancedo  v.  State, 
(Tex.  Crim.  1902)  69  S.  W.  Rep.  142. 

Utah.  —  State  1.  Blvthe,  20  Utah  378. 

209.  1.  Where  Infant  Not  Punishable  for 
Perjury.  — Com.  v.  Ramage,  177  Mass.  349. 

3.  Infants  Incompetent  from  Lack  of  Intelli- 
gence. —  North  Texas  Constr.  Co.  v.  Bostick, 
98  Tex.  239. 

4.  Ignorance  of  Nature  of  Oath. —  Miller  v. 
State,  109  Ga.  512;  Croomes  v.  State.  40  Tex. 
Crim.  672. 

5.  Must  Have  Sense  of  Moral  Responsibility.  — 

White  v.  State,  136  Ala.  58. 

Time  of  Comprehension  of  Oath.  —  The  Indiana 
statute  making  the  testimony  of  children  under 
ten  years  of  age  incompetent  unless  they  tinder- 
stand  the  nature  of  an  oath  refers  to  (lie  time 
when  a  person  is  offered  as  a  witness,  and  not 
to  the  time  of  the  transaction.  Fostei  v.  Honan, 
22  Tnd.  App.  252. 

270.  1.  Infants  Competent  Though  Ignorant 
of  God  and  the  Bible. —  See  State  v.  King,  117 
Iowa  484. 

3.  Allowance  for  Nervous  Agitation  of  Witness. 

—  Reyna  v.  State,  (Tex.  Crim.  1903)  75  S.  W. 
Ren.  25. 

4.  Witness  Mav  Be  Instructed  as  to  Nature  of 
Oath.— State  v.  Todd,  no  Iowa  631. 

6.  Question  for  Discretion  of  Trial  Judge.  — 

People  v .  Swist.  136  Cal.  530;  Shannon  v. 
Swanson,  208  III.  52,  citing  rfi  Am.  and  Eng. 
Enot.  of  Law  (2d  ed.1  270:  Com.  v.  Ramage, 
177  Mass.  340;  State  v.  Cracker,  65  N.  J.  L. 
410;  Burke  v  Ellis.  105  Term.  702;  Click  v. 
State.  (Tex  Crim.  19021  66  S.  W.  Rep.  1104; 
State  v.  Rlvthe.  20  Utah  37S  :  State  v.  Railey, 
31  Wash.  So.  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  270. 


573 


27  1  983 


INFANTS 


Vol.  XVI. 


'27  I 


See  notes  i ,  j, 


6.  Credibility  a  Question  for  Jury.  —  See  note  4. 
27.1.    VII.  Liability  upon  Contracts  —  3.  Contracts  Which  Are  Binding 

e.  CoNTRAi  I  S  FOR  NECESSARIES  —  (1)  Implied  Contracts. — See  notes  8, 9. 
27  4».     I  2  I  /'.  Vpress  Contracts  —  Doctrine  Permitting  Action.  —  See  note  7. 

1  5)    What  Arc  Necessaries —  (b)  Genoral  Considerations  —  aa.  Must  Supply 
Personal  Wants  —  (aa)  In  General:  — See  note  IO. 

•27  7.     (fid)  Things  for  Infant's  Estate —  Services  of  Attorney.  —  See  note  5. 
27  8.     (fit/)  Necessaries  for  Family.  --  See  note  I. 

(0)  Particular  Considerations  —  aa.  In  General  —  Things  Supplying  Physical  and 
Intellectual  Needs.  —  See  notes  7,  9. 

4711.     Maintenance  of  Personal  Liberty  and  Legal  Rights.  —  See  note  4. 
bli.  Sri  1  -ability  for  Infant's  Condition.  —  See  note  6. 
illustrations.  —  See  note  8. 

280.  cc.  Infant's  Need  of  It  —  (aa)  Over-supply  of  Infant's  Needs.  —  See  note  2., 

281.  (5)  L lability  for  Money  Borrowed  to  Purchase  Necessaries  —  At  Law. 
—  See  note  7. 

282.  4.  Contracts  Which  Are  Voidable 

3-  4i  5- 

b.  Illustrations  —  (1)  Conveyances  of  Property  —  (a)  Sales  of  Real 

and  Personal  Property.  —  See  note  7. 

2S:{.    (b)  Mortgages.  —  See  note  2. 

285.    (3)  Contracts  of  Suretyship.  —  See  note  8. 


a.  In  General.  —  See  notes 


271.  1.  Ruling  Not  Disturbed  Except  for 
Manifest  Abuse. —  People  v.  Swist,  136  Cal.  520; 

Shannon  v.  Swanson,  208  111.  52,  citing  16  Am. 
and  Eng.  Encyc.  of  L'.w  (2d  ed.)  271;  Com. 
v.  Ramage,  177  Mass.  349!  State  v.  Cracker,  65 
N.  J.  L.  410:  Click  v.  State,  (Tex.  Crim.  1902) 
66  S.  W.  Rep.  11041  State  v.  Blythe,  20  Utah 
378;  State  v.  Bailey,  31  Wash.  89,  citing  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  270  [271]. 

3.  Reversal  for  Abuse  of  Discretion.  —  White  v. 
State,  136  Ala.  58;  North  Texas  Constr.  Co.  v. 
Bostick,  98  Tex.  239,  reversing  (Tex.  Civ.  App. 
1904)  80  S.  W.  Rep.  109. 

4.  Credibility  a  Question  for  Jury.  —  Feather- 
stone  v.  People,  194  111.  325;  Sokel  v.  People, 
212  111.  238. 

275.  8.  Contract  for  Necessaries — Implied 
Contract.  —  Shroyer  v.  Pittenger,  31  Ind.  App. 
158:  Peck  :■.  Cain.  27  Tex.  Civ.  App.  38;  Jones 
v.  Valentines'  Telegraphy  School,  122  Wis. 
318. 

9.  Reason  of  Rule.  —  Goodman  v.  Alexander, 
165  N.  Y.  289.  fcr  Vann.  L,  disseu'ing.  citing  15 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  275. 

27<>.  7.  When  Bomd  by  Express  Promise.  — 
Peck  v.  Cain,  27  Tex.  Civ.  App.  38. 

10.  Gray  v.  Sands,  66  N.  Y.  App.  Div.  572. 
'277.    5.  An  Agreement  that  Costs,  as  Between 

Solicitor  and  Client,  Be  Paid  Out  of  the  Estate, 
regardless  of  which  party  wins,  is  unenforceable, 
not  being  for  the  benefit  of  the  infant  making 
such  agreement.  Prince  v.  Haworth,  20  Times 
L.  Rep.  313. 

278.  1.  Necessaries  for  Family.  —  Peck  v. 
Cain,  27  Tex.  Civ.  App.  38. 

7.  Board  for  Infant. —  Cory  v.  Cook,  24  R.  I. 
421,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  278. 

9.  A  Common-school  Education.  —  See  Cory  v. 
Cook,  24  R.  I.  421.  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  278. 

279.  4.  Bringing  Action  for  Personal  Injury. 


—  Crafts  v.  Carr,  24  R.  I.  397,  96  Am.  St.  Rep. 
721. 

6.  Suitability  for  Infant's  Condition.  —  Cory  v. 
Cook,  24  R.  I.  421,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  279. 

8.  What  Are  and  What  Are  Not  Necessaries  — 
Bicycle.  —  Clyde  Cycle  Co.  v.  Hargreaves,  78 
L.  T.  N.  S.  296. 

280.  2.   Brent  v.  Williams,  79  Miss.  355. 

281.  7.  Liability  for  Money  Borrowed  to 
Purchase  Necessaries  —  At  taw.  —  See  Notting- 
ham Permanent  Ben.  Bldg.  Soc.  v.  Thurstan, 
(1903)  A.  C.  6,  72  L.  J.  Ch.  134,  87  L.  T.  N.  S. 
529,  51  W.  R.  273,  67  J.  P.  129. 

2§2.  3.  Right  to  Disaffirm  —  Emancipated 
Infant. —  In  Georgia,  if  a  parent  permits  an  in- 
fant to  engage  in  business,  the  infant  is  bound 
by  all  contracts  entered  into  by  him  in  the  line 
of  his  business.  Jimmerson  v.  Lawrence,  112 
Ga.  340.  See  also  Ullmer  v.  Fitzgerald,  106  Ga. 
815. 

4.  Married  Infant.  —  Peck  v.  Cain,  27  Tex. 
Civ.  App.  38 

5.  In  Iowa. —  Beickler  v.  Guenther,  121  Iowa 
419. 

7.  Conveyances  of  Real  Estate.  —  Sayles  v. 
Christie,  187  111.  420;  Ingram  v.  Ison,  (Ky. 
1904)  80  S.  W.  Rep.  787;  Ison  v.  Cornett,  116 
Ky.  92. 

Infant's  Voluntary  Deed  Voidable.  —  In  Ken- 
tucky an  infant's  voluntary  deed  to  his  father 
was  held  to  be  voidable  only.  Hiles  v.  Hiles, 
(Ky.  t904)  82  S.  W.  Rep.  580. 

283.  2.  Mortgage  of  Real  Estate.  — Hetterick 
v.  Porter,  it  Ohio  Cir.  Dec.  145,  20  Ohio  Cir. 
Ct.  110.  See  also  Saunders  v.  Russell,  9  British 
Columbia  321. 

A  Covenant  in  a  Mortgage  Deed  is  void  in  On- 
tario where  the  infant  receives  no  benefit  and 
is  induced  to  enter  into  such  covenant  per 
incuriam.    Brow*  v.  Grady,  31  Ont.  73. 

285.    8.  Contract  of  Indemnity  Voidable  Only. 
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285.  (4)  Contracts  for  Service.  —  See  note  13. 

286.  (5)  Awards  and  Compromises  —  (b)  Compromise  of  Causes  of  Action  — 

aa.  Claims  Due  Infants.  —  See  notes  3,  4. 

287.  c.  Disaffirmance  and  Avoidance  —  (1)  Right  of  Infants  to 
Repudiate  Their  Contracts  —  (e)  General  Principles.  —  See  note  7. 

288.  (c)  Executed  Contracts — aa.  In  General.  —  See  note  1. 

66.  Sales  of  Real  and  Personal  Property  —  (aa)  Recovery  of  Thing  Sold.  — 

See  note  2. 

289.  (66)  Mode  of  Disaffirmance  —  aaa.  In  General.  — See  notes  I,  2. 
ccc.  Conveyances  After  Majority.  —  See  note  5- 

290.  Second  Deed  Must  Be  Inconsistent  with  First.  —  See  note  3. 

cc  Purchases  of  Real  or  Personal  Property  —  Not  Liable  for  Depreciation.  — 

See  note  8. 

ee.  Contracts  of  Service  —  Becovering  Value  of  Services  After  Avoidance.  — 
See  note  12. 

292.  (e)  Effect  of  Infant's  Misrepresentations  as  to  Age  —  aa.  At  Law.  —  See  note  I. 
Statutes.  —  See  note  3. 

66.  In  Equity.  —  See  note  4. 

293.  (f)  Avoidance  of  Whole  Transaction  Necessary.  —  See  note  2. 
Conveyance  and  Purchase-money  Mortgage.  —  See  note  3. 


—  In  Beam  v.  Beatty,  3  Ont.  L.  Rep.  345,  it  was 
held  that  an  infant's  contract  to  indemnify  a 
third  party  against  loss  in  purchasing  certain 
stock  from  him  was  voidable  only. 

285.  13.  Infants'  Contract  for  Service  Void- 
able.—  Tower-Doyle  Commission  Co.  v.  Smith, 
86  Mo.  App.  490. 

286.  3.  Compromise  of  Eight  of  Action  for 
Tort.  — Lansing  v.  Michigan  Cent.  R.  Co.,  126 
Mich.  663. 

4.  Infant  Cannot  Submit  Cause  of  Action  to 
Arbitration. —  Millsaps  v.  Estes,  134  N.  Car.  486. 

287.  7.  Ison  v.  Cornett,  116  Ky.  92,  quoting 
16  Am.  and  Enc.  Encyc.  of  Law  (2d  ed.)  287 
and  approving  the  whole  text  paragraph. 

288.  1.  Distinction  Between  Executed  and 
Executory  Contracts.  —  An  executed  contract  is 
binding  on  an  infant  until  it  is  disaffirmed,  but 
an  executory  contract  is  without  binding  force 
until  it  is  confirmed  by  him,  and  consequently 
the  defense  of  infancy  may  at  all  times  be  in- 
terposed to  an  executory  contract  without  show- 
ing  that  the  contract  has  been  disaffirmed. 
Nichols,  etc.,  Co.  v.  Snyder,  78  Minn.  502. 

2.  Repudiation  of  Sale  of  Property.  —  Wilson  v. 
Wilson,  (Ky.  1899)  50  S.  W.  Rep.  260:  Ridge- 
way  Herbert,  150  Mo.  606,  73  Am.  St.  Rep. 
464. 

2*9.    1.  Mode  of  Disaffirmance.  —  Shroyer  v. 
Pittengcr,  31  Ind.  App.  158. 
2.  Wise  v.  Loeb,  15  Pa.  Super.  Ct.  601. 

5.  Conveyance  After  Majority.  —  Shroyer  v. 
Pittenger,  31  Ind.  App.  158;  Ison  v.  Cornett, 
116  Ky.  92,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  cd.)  289;  Shreeves  v.  Caldwell,  135 
Mich.  323,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  289. 

A  Mortgage  may  be  avoided  by  conveying  the 
property  to  a  party  who  is  acquainted  with  all 
llie  facts  and  who  pays  full  value  for  the  prop- 
erty free  from  the  mortgage.  Hetterick  v.  Por- 
ter. 11  Ohio  Cir.  Dec.  145,  20  Ohio  Cir,  Ct.  110. 

Title  Bond.  —  In  Combs  v.  Hall,  (Ky.  1901) 
60  S.  W.  Rep.  647,  an  infant  who  had  given  a 
title  bond  to  certain  land,  sold  the  land  to  an- 


other party  after  becoming  of  age.  It  was  held 
that  this  amounted  to  a  repudiation  of  the  title 
bond. 

290.  3.  Second  Deed  Must  Be  Inconsistent 
with  First.  —  Shreeves  v.  Caldwell,  135  Mich. 
323,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  290. 

8.  Infant  Not  Liable  for  Depreciation.  —  Com- 
parc  Rice  v.  Butler,  160  N.  Y.  578,  73  Am.  St. 
Rep.  703- 

12.  Bight  to  Kecover  for  Vt-lue  of  Services.  — 

Skinner  v.  Young,  106  Mo.  App.  615;  Tower- 
Ekiyle  Commission  Co.  v.  Smith,  86  Mo.  App. 
490. 

292.  1.  Effect  of  Infant's  Misrepresentations 
Estopped. —  Ridgeway  v.  Herbert,  150  Mo.  606, 
73  Am.  St.  Rep.  464.  But  see  Damron  v.  Com., 
no  Ky.  268.  96  Am.  St.  Rep.  453. 

3.  Statutes  —  Iowa  and  Kansas.  —  Beickler  v. 
Guenther,  121  Iowa  419. 

4.  Fraudulent  Misrepresentations  as  to  Age  — 
In  Equity.  —  An  infant  who  made  a  deed  repre- 
senting himself  as  of  full  age  cannot  invoke  the 
aid  of  equity  to  set  it  aside,  especially  where  he 
appeared  to  be  of  full  age  at  the  time  of  mak- 
ing the  deed.  Ingram  v.  Ison,  (Ky.  1904)  80 
S.  W.  Rep.  787. 

Mortgage  Induced  by  False  Representation  as 
to  Age.  —  Equity  will  not  set  aside  a  mortgage 
at  the  suit  of  an  infant  where  the  infant  se- 
cured it  by  falsely  representing  that  he  was  of 
age  and  -vhere  he  does  not  offer  to  return  the 
consideration  that  he  received.  Ostrander  v. 
Quin.  84  Miss.  2^0,  105  Am.  St.  Rep.  426. 

29!J.  2.  Avoidance  of  Whole  Transaction  Nec- 
essary.—  Nottingham  Permanent  Ben.  Bldg.  Soc. 
V.  Thurstan,  [1903]  App.  Cas.  6,  affirming 
(1902)  1  Ch.  1.  which  modified  [1901]  1  Ch. 
88:  Drude  v.  Curtis,  183  Mass.  317  And 
to  the  same  effect  as  MacGrcal  "'.  Taylor,  167 
U.  S.  688,  stated  in  the  original  note,  see  U.  S. 
Investment  Corp.  v.  Ulrickson,  84  Minn.  14,  87 
Am.  St.  Rep.  326. 

3.  Deed  and  Purchaso-money  Mortgage.  — 
Ready  v.  Pinkham,  181  Mass.  351. 
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(g)  Restoration  of  the  Consideration — aa.  At  Common  Law  —  (aa)  Statement  of 

the  Rule.  —  See  note  5. 

(bb)  When  tin-  Consideration  Has  Passed  Out  of  the  Infant' s  Hands.  —  See  note  8. 
I.     (i  |      .     th   In  fant  Never  Received  the  Consideration.  —  See  note  2. 

(dd)  When  the  Infant  Has  All  or  Any  Part  oj  the  Consideration.  —  See  note  5. 

Contracts  of  Purcha»e.  —  See  notes  6,  8. 
*29*i.     Infant  Not  Liable  for  Depreciation  in  Property.  —  See  note  2. 

Contracts  of  Sale.  —  See  note  4. 
\J!M».  Wlun  the  Nature  of  the  Consideration  Prevents  Its  Restoration  —  Payments  for 

Rent.  —  See  note  2. 

bb.  Under  Statutes.  —  See  notes  3,  4. 

(2)   Who  May  Avail  Himself  of  the  Right  — (a)  Plea  of  Infancy  a  Per- 
sonal Privilege.  —  See  note  6. 

*2l)7 .     [b\  Heirs  and  Personal  Representatives.  —  See  note  4. 

£i>8.  (3)  When  the  Right  May  or  Must  Be  Exercised — (a)  Right  to  Avoid 
During  Infancy  — A  Conveyance  of  Real  Property.  — See  note  5. 

Executory  Contracts  and  Contracts  Respecting  Personalty.  —  See  note  8. 

*«J5H>.  (b)  How  Soon  After  Majority  —  aa.  Time  Limited  by  Statute  of  Limitations.  — 
See  note  2. 

When  the  Disabilities  of  Infancy  and  Coverture  Concur.  — ■  See  note  3. 


293.  5.  Restoration  of  Consideration. —  Ship- 
ley v.  Smith.  162  Ind.  526;  Ison  v.  Cornett,  1 16 
Ky.  92,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.J  293;  Napier  v.  Chappell,  (Ky.  1901) 
62  S.  W.  Rep.  21  ;  Simpson  v.  Prudential  Ins. 
Co.,  184  Mass.  348,  100  Am.  St.  Rep.  560. 

8.  When  Consideration  Has  Passed  Out  of  In- 
fant's Hands. —  Ison  v.  Cornett,  116  Ky.  92, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
293;  Drude  v.  Curtis,  183  Mass.  317;  Ridgeway 
v.  Herbert,  150  Mo.  606,  73  Am.  St.  Rep.  464; 
Tower-Doyle  Commission  Co.  v.  Smith,  86  Mo. 
App.  490;  Bullock  v.  Sprowls,  93  Tex.  188,  77 
Am.  St.  Rep.  849. 

In  Minnesota,  where  an  infant  has  parted 
with  the  consideration,  he  may  disaffirm  the  con- 
tract and  recover  what  he  parted  with  without 
returning  the  consideration  therefor,  unless  the 
opposing  party  show  the  contract  to  have  been 
reasonable,  fair,  and  provident.  Braucht  v. 
Graves-May  Co.,  92  Minn.  116. 

294.  2.  Consideration  Never  Received.  — 
Shroyer  v.  Pittenger,  31  Ind.  App.  158. 

5.  When  the  Infant  Retains  the  Consideration. 
— -  Sanger  v.  Hibbard,  2  Indian  Ter.  547 ; 
Beickler  v.  Guenther,  121  Iowa  419;  Braucht 
v.  Graves-May  Co.,  92  Minn.  116;  Ridgeway  v. 
Herbert,  150  Mo.  606,  93  Am.  St.  Rep.  464; 
Zuck  v.  Turner  Harness,  etc.,  Co.,  106  Mo.  App. 
566;  Pierce  v.  Lee,  (N.  Y.  City  Ct.  Gen.  T.)  36 
Misc.  (N.  Y.)  870. 

6.  Restoration  of  Consideration  upon  Disaffirm- 
ance of  Executory  Contract.  —  I"5on  v.  Cornett,  116 
Ky.  92,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  293  [294]  ;  Tower-Doyle  Commission 
Co.  v.  Smith,  86  Mo.  App.  490. 

8.  Revesting  of  Title  in  Vendor.  —  Sanger  v. 
Hibbard,  (C.  C.  A.)  104  Fed.  Rep.  455. 

295.  2.  Infant  Not  Liable  for  Use  of  Property. 
—  Gillis  v.  Goodwin,  180  Mass.  140. 

4.  Restoration  as  a  Condition  Precedent.  — 
Jones  v.  Valentines'  Telegraphy  School,  122 
Wis.  318,  citing  16  Am.  and  Eng.  Encyc  of 
Law  (2d  ed.>  295. 

296.  2.  Excess  over  Rental  Value.  —  On  dis- 
affirming a  lease,  an  infant  may  recover  any 


money  that  he  has  paid  on  the  lease  in  excess 
of  the  rental  value  of  the  leased  premises  while 
be  occupied  them.  Peck  v.  Cain,  27  Tex.  Civ. 
App.  38. 

3.  California  Statute.  —  Whvte  v.  Rcsencrantz, 
123  Cal.  634,  69  Am.  St.  Rep.  90. 

4.  Indiana  Statute.  —  Blair  v.  Whittaker,  31 
Ind.  App.  664. 

6.  Adult  Bound  by  Contract  with  Infant.  — 
Lansing  v.  Michigan  Cent.  R.  Co.,  126  Mich. 
663  ;  Pippen  v.  Mutual  Ben.  L.  Ins.  Co.,  130  N. 
Car.  23  ;  Union  Cent.  L.  Ins.  Co.  v.  Hilliard, 
63  Ohio  St.  478,  81  Am.  St.  Rep.  644;  O'Rourke 
v.  John  Hancock  Mut.  L.  Ins.  Co.,  23  R.  L  457, 
91  Am.  St.  Rep.  643;  Peck  v.  Cain,  27  Tex. 
Civ.  App.  38. 

297.  4.  Heirs  and  Privies  in  Blood.  —  Sayles 
v.  Christie,  187  111.  420. 

Beneficiaries  under  Life-insurance  Policy.  — 
The  plea  of  infancy  may  be  set  up  by  the  bene- 
ficiary in  a  policy  of  life  insurance  on  the  life 
of  an  infant  to  defeat  the  defense  of  false  war- 
ranties in  the  application  set  up  by  the  insur- 
ance company.  O'Rourke  v.  John  Hancock  Mut. 
L.  Ins.  Co.,  23  R.  I.  457,  50  Atl.  Rep.  834,  91 
Am.  St.  Rep.  643. 

29§.  5.  Conveyance  of  Land  by  Infant  Not 
Voidable  During  Infancy.  —  Shroyer  v.  Pittenger, 
31  Ind.  App.  158;  Shreeves  v.  Caldwell,  135 
Mich.  323. 

8.  Executory  Contracts  and  Contracts  Respect- 
ing Personal  Property  Voidable  During  Infancy.  — 

Shipley  v.  Smith,  162  Ind.  526;  Pippen  v.  Mu- 
tual Ben.  L.  Ins.  Co.,  130  N.  Car.  23. 

A  Compromise  Settlement  of  a  Claim  for  Personal 
Injuries  cannot  be  avoided  during  infancy. 
Lansing  v.  Michigan  Cent.  R.  Co.,  126  Mich. 
663. 

299.  2.  Time  After  Majority  limited  by 
Statute  of  Limitations.— Shipp  v.  McKee,  80  Miss. 
741. 

In  Illinois  an  infant  must  disaffirm  his  con- 
veyance of  real  estate  within  three  years  after 
reaching  majority  or  it  will  be  upheld.  Savles 
v.  Christie,  187  111.  420. 

3.  Infancy  and  Coverture.  —  Linville  v.  Greer, 
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299.    bb.  Disaffirmance  Within  Reasonable  Time.  —  See  note  6. 

301.  d.  Ratification  and  Confirmation  —  (i)  In  General  —  Th« 

Effect  of  the  Ratification.  —  See  note  I. 

(3)  When  Ratification  May  Be  Made.  —  See  note  6. 

302.  (4)  Mode  of  Ratification  —  (a)  Executory  Contracts  —  aa.  Express  Ratifi- 
cation—  (cc)  Necessity  of  Writing.  —  See  note  4. 

(dd)  Ratification  Must  Be  Voluntary.  —  See  note  5. 
(ee)  Knowledge  of  Nonliability.  —  See  note  6. 

303.  (ff)  To  whom  Made.  —  See  note  4. 

304.  bb.  Implied  Ratification —  (aa)  Retention  or  Disposition  of  Consideration  —  Reten- 
tion of  Goods  Purchased.  —  See  note  3- 

Sale  of  Property  Purchased.  —  See  note  5. 

(bb)  Part  Payment  of  Debt.  —  See  note  6. 

(b)  Executed  Contracts — bb.   Implied  Ratification  —  (ad)  In  General. — See 


305. 

note  8. 
307. 

note  4. 

308.  c.  Liability  for  Acts  of  Agent  — 
Express.  —  See  note  5. 

2.  Torts  Connected  with  or  Growing 
GENERAL  —  When  Infant  Is  Not  Liable.  —  See  note  8. 

Form  of  Action  Not  Material.  —  See  note  9. 

309.  When  Infant  Is  Liable.  —  See  note  2. 


VIII.  Liability  for  Torts  —  1.  Pure  Torts  —  a.  In  General.  —  See 

Authority  to  Commit  Act  Must  Be 
Out   of  Contracts  —  a.  In 


165  Mo.  380,  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  299. 

299.  6.  Disaffirmance  Within  Reasonable 
Time. — Beickler  v.  Guenther,  121  Iowa  419;  Mc- 
Cullough  v.  Finley.  69  Kan.  70S  ;  Wise  v.  Loeb, 
15  Pa.  Super.  Ct.  601. 

In  Weeks  v.  Wilkins,  134  N.  Car.  516,  the 
court  fixed  three  years  as  a  reasonable  time 
for  an  irffant  to  disaffirm  his  deed  after  reach- 
ing majority. 

Kentucky  Decisions  —  Conveyances  by  and  to 
Infants.  — In  Locknane  v .  Hoskins,  (Ky.  1902) 
69  S.  W.  Rep.  719,  acquiescence  with  knowledge 
for  three  or  four  years  after  majority  in  a  con- 
veyance of  property  to  the  defendant  during 
infancy  was  held  to  amount  to  an  acceptance 
so  as  to  validate  attachments  levied  on  the 
property  for  the  defendant's  debts.  But  in 
Combs  v.  Noble,  (Ky.  1900)  58  S.  W.  Rep.  707, 
an  action  by  a  vendor  to  set  aside  a  deed  to 
land  made  by  him  during  infancy  was  held  to 
be  barred  in  ten  years  after  attaining  majority, 
the  statute  of  limitations  being  applied. 

Disability  to  Ratify.  —  The  rule  requiring 
election  within  a  reasonable  time  after  majority 
has  been  held  not  to  apply  to  a  case  where  an 
infant  girl  becomes  a  resident  of  a  foreign 
country  by  the  laws  of  which  she  is  incapable 
of  making  a  valid  ratification  of  the  contract 
after  becoming  of  age.  Viditz  v.  O'Hagan, 
(1900)  2  Ch.  87,  69  L.  J.  Ch.  507. 

301.  1.  Luce  v.  .Testrab,  12  N.  Dak.  548. 
6.  No  Ratification  Binding  During  Infancy. 

Sanger  v.  Hibbard,  (C.  C.  A.)  104  Fed  Rep.  455. 

302.  4.  Koerncr  v.  Wilkinson,  96  Mo.  App. 
SJo. 

6.  Voluntary.  —  Ison  v.  Cornett,  116  Ky.  92. 
6.   Knowledge  of   Nonliability   Necessary.  — 
Sayles  v.  Christie,  187  111.  420. 

303.  4.  Promise  to  Party. —  Sayles  v.  Chris- 
tie, 187  111.  420. 
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304.  3.  Retention  of  Goods  Purchased.  —  In 

Missouri  the  mere  retention  of  goods  purchased 
by  an  infant  after  he  becomes  of  age  does  not 
constitute  ratification  ;  but  if  he  refuses  to  de- 
liver them  to  the  owner  upon  request,  he  thereby 
ratifies  the  contract.  Koerner  v.  Wilkinson,  96 
Mo.  App.  510. 

5.  Koerner  v.  Wilkinson,  96  Mo.  App.  510. 

6.  Part  Payment  of  Debt.  —  Rev.  Stat.  Mo. 
(1899),  §  3423,  provides  that  part  payment  after 
majority  on  a  contract  made  during  infancy 
amounts  to  a  ratification  of  that  contract.  But 
the  payment  must  be  voluntary  and  made  upon 
a  debt  which  the  party  recognizes  to  be  binding 
upon  him.  Snyder  v.  Gericke,  101  Mo.  App. 
647;  Koerner  v.  Wilkinson,  96  Mo.  App.  510. 

305.  8.  Renting  Land  from  Vendee.  —  Where 
an  infant  conveys  land  and  after  becoming  of 
age  rents  the  same  land  from  the  vendee,  he 
thereby  ratifies  the  conveyance.  Ingram  v. 
Ison,  (Ky.  1904)  80  S.  W.  Rep.  787. 

307.  4.  Liability  for  Torts  — In  General. — 
Watson  v.  Wrightsman,  26  Ind.  App.  437,  citing 
16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  307; 
Slayton  v.  Barry,  175  Mass.  513;  I.owcry  v. 
Cate,  108  Tcnn.  54,  91  Am.  St.  Rep.  744. 

30S.  5.  Not  Responsible  for  Acts  Committed 
by  Implied  Authority.  —  Burns  v.  Smith,  29  ind. 
App.  181,  94  Am.  St.  Rep.  268,  citing  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  308. 

8.  Torts  Connected  with  or  Growing  Out  of 
Contracts.  —  Caswell  v.  Parker,  96  Me.  39 ; 
Lowcry  v.  Cate,  108  Tenn.  54,  91  Am.  St.  Rep. 
744,  quoting  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  309  [308L 

9.  Caswell  v.  Parker,  96  Me.  39,  citing  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  308. 

309.  2.  Tort  Subsequent  to  and  Independent 
of  Contract.  —  Lowery  v.  Cate,  108  Tenn.  54, 
91  Am.  St.  Rep.  744,  quoting  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  309. 


577 


S 1 0  «•>  I  INFANTS  -  INFORMALITY.  Vol.  XVI. 


II 1 0.   b.  Conversion  of  Things  Bailed  —  Hiring  of  Horses.  —  See  notes 

1.2,3,4. 

311.    c.  Fraud  in  Making  Contracts  —  (2)  Fraud  in  Purchase  of 

Property  —  (b)  False  Representations  as  to  Age.- — See  note  I. 

tli'i.    IX.  Criminal  Responsibility  and  Punishment  of  Infants  — 

1.  Criminal  Responsibility  —  a.  Mental  Capacity  —  (2)  Age  at  Which  Crim- 
inal Responsibility  Begins.  —  See  notes  2,  5. 

After  a  Child  Has  Reached  the  Age  of  Criminal  Accountability.  —  See  note 
II 1 4.    (3)  Burden  of  Proof  as  to  Capacity  —  When  upon  Prosecution.  —  See 

notes  1,  2. 

it  1 (5)  Fvidence  —  Circumstantial  Evidence.  —  See  note  4. 

ii  17.   X.  Statutes  for  the  Protection  of  Infants  —  4.  Admitting  to 

Places  of  Amusement.  —  See  note  2. 

INFERENCE.  —  See  note  9. 
318.    INFERIOR  COURTS. —  See  note  1. 
82 1 .    INFORMALITY.  —  See  note  4. 

years  of  age  was  convicted  of  murder  in  the 
second  degree  for  burning  a  baby  to  death. 

Arson.  —  In  State  v.  Jackson,  3  Penn.  (Del.) 
15,  an  infant  under  fourteen  years  of  age  was 
convicted  of  arson  for  having  set  fire  to  a  barn. 

314.  1.  When  Burden  of  Proof  of  Capacity  Is 
Upon  Prosecution.  —  Harrison  v.  State,  72  Ark. 
117;  State  v.  George,  4  Penn.  (Del.)  57;  State 
v.  Hicks,  125  N.  Car.  636;  State  v.  Davis,  104 
Tenn.  501. 

2.  Statutes.  —  People  v.  Squazza,  (Ct.  Gen. 
Sess.)  40  Misc.  (N.  Y.)  71. 

315.  4.  State  v.  George,  4  Penn.  (Del.) 
57;  State  v.  Jackson,  3  Penn.  (Del.)  15. 

317.  2.  Permitting  Infants  to  Play  at  Pool 
or  Billiards.  — ■  In  Iowa  the  statute  prohibits  the 
presence  of  infants  in  billiard  rooms,  beer  sa- 
loons, or  tenpin  alleys.  State  v.  Johnson,  108 
Iowa  245. 

9.  Whitehouse  v.  Bolster,  95  Me.  458 ;  Cog- 
dell  v.  Wilmington,  etc.,  R.  Co.,  132  N.  Car. 
852. 

Distinguished  from  Presumed  Fact. —  Matter  of 
Hopkins,  (Surrogate  Ct.)  35  Misc.  (N.  Y.)  702. 
31§.    1.  Examples. —  Wolf  v.  Hope,  210  111.  50. 
Inferior  Tribunal.  —  Kirkwood  v.  Washington 
County,  32  Oregon  568. 

321.  4.  Judicial  Sales.  —  Thibodeaux  v.  Thi- 
bodeaux,  112  La.  906. 
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310.  1.  Immoderate  or  Unskilful  Use  of 
Horse. —  Young  v.  Muhling,  48  N.  Y.  App. 
Div.  617;  Lowery  v.  Cate,  108  Tenn.  54,  91 
Am.  St.  Rep.  744,  quoting  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  309  [310]. 

2.  Young  v.  Muhling,  48  N.  Y.  App.  Div.  617  ; 
Lowery  v.  Cate,  108  Tenn.  54,  91  Am.  St.  Rep. 
744,  quoting  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  309  [310]. 

3.  Use  of  Horse  for  Different  Purpose.  — 
Lowery  v.  Cate,  108  Tenn.  54,  91  Am.  St.  Rep. 
744,  quoting  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  309  [310]. 

4.  Lowery  v.  Cate,  108  Tenn.  54,  91  Am.  St. 
Rep.  744,  quoting  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  309  [310]. 

311.  1.  False  Representations  as  to  Age  — 
Infant  Not  Liable.  —  Slayton  v.  Barry,  175  Mass. 
S'3- 

False  Representations  aa  to  Compliance  with 
Statute  Removing  Inability  to  Contract  —  Infant 
Not  Liable.  —  Wilkinson  v.   Buster,    124  Ala. 

574- 

312.  2.  At  Common  Law  —  Criminal  Ac- 
countability Begins  at  Seven.  —  State  v.  Hicks, 
125  N.  Car.  636;  State  v.  Davis,  104  Tenn.  501. 

5.  Arkansas. —  Harrison  v.  State,  72  Ark.  117. 
7.  Infants  Convicted  of  Murder.  —  In  State  v. 

Hicks,  125  N.  Car.  636,  a  girl  under  fourteen 
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323.    II.  Right  to  Compensation  —  1.  In  General.  —  See  note  2. 

2.  Out  of  What  Fines  or  Forfeitures  Informer's  Share  Allowed.  —  See 

note  4. 

334.  3.  Constitutionality  of  Statutory  Provision  for  Informers.  —  See  note  1 1. 

327.  VI.  Enforcement  of  Informer's  Rights.  —  See  note  9. 

328.  See  note  1. 

INHABIT  —  INHABITANT.  —  See  note  5. 

335.  INHERIT  —  INHERITOR.  —  See  note  2. 

336.  INHERITANCE.  —  See  notes  1,  2. 


323.  2.  Right  of  Informer  to  Compensation 
in  General.  —  Com.  v.  Houseman,  n  Pa.  Dist. 
485,  quoting  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  323. 

Violations  of  Law  Affecting  Post-office  Depart- 
ment—  Rev.  Stat.  U.  S.,  §  4059,  Applies  to  Civil 
Cases  Only. —  Leathers  v.  U.  S.,  127  Fed.  Rep. 
776,  affirmed  (C.  C.  A.)  133  Fed.  Rep.  1021. 

4.  Information  as  to  Fraud  upon  Customs  Reve- 
nue.—  U.  S.  v.  Queen,  105  Fed.  Rep.  269. 

324.  11.  Constitutionality  of  Statutory  Pro- 
vision for  Informers.  —  Meul  v.  People,  198  111. 
258 ;  Ex  p.  McMahon,  26  Nev.  243  ;  Com.  v. 
Houseman,  n  Pa.  Dist.  485. 

327.  9.  No  Right  of  Action  on  Part  of  In- 
former at  Common  Law.  —  Rosenberg  v.  Union 
Iron  Works,  109  Fed.  Rep.  845. 

328.  1.  Statutory  Right  of  Action  in  Informer. 
—  See  Rosenberg  v.  Union  Iron  Works,  109 
Fed.  Rep.  845. 

5.  Construed  with  Reference  to  Context  and 
Subject  matter. —  Wilson  v.  Lawrence,  70  Ark. 
545- 

Temporary  Residence.  —  Wilson  v.  Lawrence, 


70  Ark.  545 ;  Givanovich's  Succession,  30  La. 
Ann.  625;  Matter  of  Colebrook,  (Supm.  Ct. 
Spec.  T.)  26  Misc.  (N.  Y.)  139. 

Inhabitant  and  Domicil.  —  Wallace  v.  Wal- 
lace, 62  N.  J.  Eq.  509;  Matter  of  Bolte,  97  N. 
Y.  App.  Div.  570. 

Inhabitant  and  Resident.  —  Wardner  v.  Pelkes, 
8  Idaho  333. 

Synonymous  Terms.  —  Helle  v.  Deerfield  Tp., 
96  111.  App.  643  ;  Ewing  v.  Mallison,  65  Kan. 
484.  Compare  McFarlane  v.  Cornelius,  43  Ore- 
gon 513. 

Inhabitant  and  Citizen.  —  Allen  B.  Wrisley  Co. 
v.  George  E.  Rouse  Soap  Co.,  (C.  C.  A.)  90 
Fed.  Rep.  5;  Dorsey  v.  Brigham,  177  111.  250. 

Corporations.  —  Weller  v.  Pennsylvania  R. 
Co.,  113  Fed.  Rep.  502. 

Infant.  — -Brown  v.  Rushing,  70  Ark.  111. 

335.  2.  Inherit.  —  Dohn  v.  Dohn,  110  Ky. 
884;  Donald  v.  Forger,  (Supm.  Ct.  App.  T.) 
26  Misc.  (N.  Y.)  16. 

336.  1.  Glascott  v.  Bragg,  in  Wis.  605. 

2.  Including  Personal  Property.  —  Stolenburg 
v.  Diercks,  117  Iowa  25. 
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INJUNCTIONS. 

By  E.  C.  El.LSBREE. 

342.    I.  Definition.  —  See  note  i. 

II.  Classes  of  Injunctions  —  1.  Mandatory  and  Preventive  Injunc- 
tions. —  See  note  2. 

3  43.    See  notes  I,  3. 

Whether  Granted  on  Interlocutory  Application.  —  See  notes  4,  5,  6. 

344.  See  note  1. 

2.  Perpetual  or  Interlocutory  Injunctions  —  a.  PERPETUAL  INJUNC- 
TIONS. —  See  notes  6,  7,  8,  9. 

345.  b.  Interlocutory  Injunctions  —  (i)  Nature  and  Object.  —  See 
notes  3,  4,  5,  6,  7. 


342.  1.  Injunction  Denned. — Wilson  v.  Boise 
City,  7  Idaho  69;  Schubach  v.  McDonald,  179 
Mo.  163,  quoting  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  342. 

An  injunction  falls  upon  persons,  not  upon 
property  or  business.  Fleckenstein  Bros.  Co.  v. 
Fleckcnstein,  66  N.  J.  Eq.  252. 

2.  Jurisdiction  of  Equity  to  Compel  Performance 
of  Acts  Recognized — England. — Jackson  v. 
Normanby  Brick  Co.,  (1899)  1  Ch.  438;  Brockle- 
bank  v.  Thompson,  (1903)  2  Ch.  344. 

California.  —  Allen  v.  Stowell,  145  Cal.  666, 
104  Am.  St.  Rep.  80. 

Illinois.  —  Hunt  v.  Sain,  181  111.  372. 

Kentucky.  —  Board  of  Health  v.  Ward,  107 
Ky.  477;  Louisville  v.  Park  Com'rs,  112  Ky. 
409;  Bennett  v.  Richards,  (Ky.  1904)  83  S.  W. 
Rep.  154;  Mason  v.  Byrley,  (Ky.  1904)  84  S.  W. 
Rep.  767. 

Ohio.  —  Toledo  V.  Northwestern  Ohio  Natu- 
ral Gas  Co.,  8  Ohio  Dec.  277,  6  Ohio  N.  P.  531. 

Pennsylvania.  —  Roberts  v.  Burke,  1 5  Montg. 
Co.  Rep.  (Pa.)  109. 

Tennessee.  —  Condon  v.  Maloney,  108  Tenn. 
82. 

Texas.  —  Franklin  Fireproofing  Co.  v.  Dallas, 
(Tex.  Civ.  App.  1902)  68  S.  W.  Rep.  820. 

Virginia.  —  Southern  R.  Co.  v.  Franklin,  etc., 
R.  Co.,  96  Va.  693. 

Under  the  Georgia  Code  the  court  cannot  issue 
a  purely  mandatory  order,  but  it  can  grant  an 
injunction,  the  essential  nature  of  which  is  to 
restrain,  although  in  yielding  obedience  to  the 
restraint  the  defendant  may  be  incidentally  re- 
quired to  perform  some  act.  Goodrich  W.Georgia 
R.,  etc.,  Co.,  us  Ga.  340;  Macon,  etc.,  R. 
Co.  v.  Graham,  117  Ga.  555. 

Not  Matter  of  Right.  —  Springfield  v.  Spring- 
field St.  R.  Co.,  182  Mass.  41. 

May  Compel  Railroad  to  Give  Impartial  Service. 
—  Louisville,  etc.,  R.  Co.  v.  Pittsburg,  etc.,  Coal 
Co.,  1 1 1  Ky.  960. 

To  Enforce  Rights  of  Entryman.  —  Black  v. 
Jackson,  177  U.  S.  349;  Harris  v.  McClung,  10 
Okla.  701. 

343.  1.  Mandatory  Injunctions  Granted  Only 
to  Prevent  Serious  Damage.  —  Tobique  Valley  R. 
Co.  v.  Canadian  Pac.  R.  Co.,  2  N.  Bruns.  Eq. 
Rep.  195;  Lake  Erie,  etc.,  R.  Co.  v.  Essington, 


27  Ind.  App.  291  ;  Buettgenbach  v.  Gerbig,  (Neb. 
1902)  90  N.  W.  Rep.  654;  Budd  v.  Camden 
Horse  R.  Co.,  61  N.  J.  Eq.  543. 

3.  Right  to  Injunction  Not  Affected  by  Com- 
pletion of  Work  Before  Application.  —  Stevens  v. 
Salomon,  (Supm.  Ct.  Spec.  T.)  39  Misc.  (N. 
Y.)  159- 

4.  View  that  Injunction  Will  Not  Be  Granted 
on  Interlocutory  Application.  —  Hunt  v.  Sain, 
181  111.  372. 

5.  Contrary  View.  —  Gulf  Coast  Ice,  etc.,  Co. 
v.  Bowers,  80  Miss.  570 ;  Owen  v.  Partridge, 
(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  415, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
343.    See  also  Alcorn  v.  Alcorn,  76  Miss.  907. 

6.  Issuance  on  Interlocutory  Application.  — 
New  Iberia  Rice  Milling  Co.  v.  Romero,  105 
La.  439 ;  Gulf  Coast  Ice,  etc.,  Co.  v.  Bowers, 
80  Miss.  570. 

Ordinarily  Not  Granted  Pendente  Lite.  —  West 
Side  Electric  Co.  v.  Consolidated  Tel.,  etc.,  Co., 
87  N.  Y.  App.  Div.  550. 

344.  1.  Preventing  Maintenance  of  Nuisance. 

—  New  Iberia  Rice  Milling  Co.  v.  Romero,  105 
La.  439. 

6.  Defendant  Must  Be  Before  Court.  —  Jeffries- 

BaSom  v.  Nation,  63  Kan.  247. 

7.  Burden  of  Establishing  Right  to  Injunction. 

—  Hampson  v.  Adams,  6  Ariz.  335. 

8.  Temporary  Injunction  Not  Prerequisite.  — 

McHugh  v.  Louisville  Bridge  Co.,  (Ky.  1901) 
65  S.  W.  Rep.  456. 

9.  Merger  of  Preliminary  Injunction.  —  Gage  v. 
Parker,  178  111.  455.  Compare  Nicoll  v.  Wel- 
don,  130  Cal.  666. 

345.  3.  Nature  of  Remedy  —  United  States. 
— ■  Sanitary  Reduction  Works  v.  California  Re- 
duction Co.,  94  Fed.  Rep.  693  ;  Stevens  v.  Mis- 
souri, etc.,  R.  Co.,  (C.  C.  A.)  106  Fed.  Rep. 
771  ;  Denver,  etc.,  R.  Co.  v.  U.  S.,  (C.  C.  A.) 
124  Fed.  Rep.  156;  Harriman  v.  Northern  Se- 
curities Co.,  132  Fed.  Rep.  464. 

Georgia. —  Sims  v.  Sims,  no  Ga.  283;  Lane 
v.  Georgia  L.  &  T.  Co.,  112  Ga.  702. 

Idaho.  —  Staples  v.  Rossi,  7  Idaho  618,  quot- 
ing 16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
34S. 

Illinois.  —  Leigh  v.  National  Hollow-Brake 
Beam  Co.,  104  111.  App.  438. 
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345.    (2)  Discretion  of  Court  as  to 

South  Carolina.  —  Darlington  Oil  Co.  v.  Pee 
Dee  Oil,  etc.,  Co.,  62  S.  Car.  196. 

Wisconsin.  —  Linden  Land  Co.  v.  Milwaukee 
Electric  R.,  etc.,  Co.,  107  Wis.  493;  Consoli- 
dated Vinegar  Works  v.  Brew,  112  Wis.  610. 

Injunction  Pending  Appeal. —  A  court  of  equity 
may  restrain  a  change  of  the  subject-matter  of 
litigation  pending  an  appeai.  People's  Traction 
Co.  v.  Central  Pass.  R.  Co.,  (N.  J.  Eq.  1904) 
58  Atl.  Rep.  597- 

An  independent  action  for  an  injunction  in 
aid  of  a  cause  already  pending  is  not  maintain- 
able where  adequate  relief  may  be  had  by  mo- 
tion in  the  original  cause.  Carson  v.  Jansen, 
65  Neb.  423. 

The  Code  of  Procedure  of  Quebec  has  abolished 
the  writ  of  injunction  as  a  principal  demand 
and  has  made  of  it  a  proceeding  accessory  to 
an  ordinary  action  just  as  a  writ  of  arret-simple, 
a  writ  of  revendication,  a  writ  of  saisie-gagene, 
are  accessory  to  the  action  in  which  they  are 
taken.  Its  cbject  and  mission  are  conservatory, 
as  is  theirs.  It  is  allowed  in  order  to  prevent 
the  destruction  of  the  property  or  rights  which 
the  plaintiff  by  his  action  is  claiming.  McArthur 
Bros.  Co.  v.  Coupal,  16  Quebec  Super.  Ct.  529. 

345.  4.  Decision  on  Merits  Unnecessary  — 
United  States.  —  Western  Union  Tel.  Co.  v. 
Philadelphia,  etc.,  R.  Co,,  124  Fed.  Rep.  974; 
Lyon  v.  Tonawanda,  98  Fed.  Rep.  361  ;  Carters- 
ville  Light,  etc.,  Co.  v.  Cartersville,  114  Fed. 
Rep.  609. 

Alabama.  —  Coxe  v.  Huntsville  Gas  Light  Co., 
129  Ala.  496. 

Delaware.  —  Wilmington  v.  Addicks,  (Del. 
Ch.  1900)  47  Atl.  Rep.  366. 

Idaho.  —  Staples  v.  Rossi,  7  Idaho  618,  quot- 
ing 16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
345- 

New  York.  —  Sun  Printing,  etc.,  Assoc.  v. 
Delaney,  48  N.  Y.  App.  Div.  623. 

Pennsylvania.  —  Rudy  v.  Myton,  19  Pa.  Super. 
Ct.  310. 

South  Carolina.  —  Alston  v.  Limehouse,  60 
S.  Car.  559;  Darlington  Oil  Co.  v.  Pee  Dee  Oil, 
etc.,  Co.,  62  S.  Car.  196. 

Where  the  Issue  Appears  to  Be  One  of  Law, 

as  to  the  rights  of  the  parties,  which  is  fully 
presented  on  the  preliminary  application,  and 
no  sufficient  reason  appears  for  delaying  de- 
cision on  the  question  until  final  hearing,  a  pre- 
liminary injunction  may  be  granted.  Johnston 
V.  Belmar,  58  N.  J.  Eq.  354. 

5.  Right  to  Preliminary  Injunction  Where 
Right  to  Relief  Fails. — -Sanitary  Reduction 
Works  z'.  California  Reduction  Co.,  94  Fed. 
Rep.  693  ;  Harriman  v.  Northern  Securities  Co., 
132  Fed.  Rep.  464;  Coxe  v.  Huntsville  Gas 
Light  Co..  129  Ala.  496;  Staples  v.  Rossi,  7 
Idaho  618,  quoting  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  34s  ;  Gagnon  v.  French  Lick 
Springs  Hotel  Co.,  163  Ind.  687;  Maloney  v 
King,  25  Mont.  t88;  Craver  v.  Stapp,  26  Mont. 
314:  Colusa  Parrot  Min.,  etc.,  Co.  v.  Barnard, 
28  Mont.  11.  But  see  Victor  v.  Lewis,  38  N. 
Y.  App.  Div.  316:  Kerker  v.  Lederer,  (Supm. 
Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  651. 

An  injunction  will  not  be  granted  where, 
upon  the  hearing  of  the  motion,  it  is  not  ap- 
parent that  the  ultimate  determination  of  the 


Issuance  —  (a)  In  General.  —  See  note  8. 

suit  in  favor  of  the  complainant  is  reasonably 
probable.  Mitchell  v.  Colorado  Fuel,  etc.,  Co., 
117  Fed.  Rep.  723. 

6.  Not  Granted  Except  in  Case  of  Pressing  Ne- 
cessity—  United  States.  —  Ahern  v.  Newton, 
etc.,  St.  R.  Co.,  105  Fed.  Rep.  702;  Stevens  v. 
Missouri,  etc.,  R.  Co.,  (C.  C.  A.)  106  Fed.  Rep. 
771  ;  Miller  v.  Mutual  Reserve  Fund  L.  Assoc., 
109  Fed.  Rep.  278. 

Idaho.  —  Staples  v.  Rossi,  7  Idaho  618,  quot- 
ing 16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
345- 

Montana.  —  Boston,  etc.,  Consol.  Copper,  etc., 
Min.  Co.  v.  Montana  Ore-Purchasing  Co.,  23 
Mont.  557. 

New  Jersey.  —  Schoenfeld  v.  American  Can 
Co.,  (N.  J.  1903)  ss  Atl.  Rep.  1044;  Becker  v. 
Gilbert,  (N.  J.  1905)  60  Atl.  Rep.  29 ;  .  Ivins 
v.  Jacob,  (N.  J.  1904)  58  Atl.  Rep.  941. 

New  York.  —  Sun  Printing,  etc.,  Assoc.  v. 
Delaney,  48  N.  Y.  App.  Div.  623. 

Pennsylvania.  —  Hicks  v.  American  Natural 
Gas  Co.,  207  Pa.  St.  570. 

7.  Refused  when  Equivalent  to  Final  Relief. — 
Staples  v.  Rossi,  7  Idaho  618,  quoting  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  345;  Beck 
v.  New  York,  etc.,  R.  Co.,  74  N.  Y.  App.  Div. 
626;  Connolly  v.  Van  Wyck,  (Supm.  Ct.  Spec. 
T.)  35  Misc.  (N.  Y.)  746;  Cohen  v.  United 
Garment  Workers  of  America,  (Supm.  Ct.  Spec. 
T.)  35  Misc.  (N.  Y.)  748;  Consolidated  Vine- 
gar Works  V:  Brew,  112  Wis.  610.  See  also 
Weaver  v.  Toney,  107  Ky.  419;  Collins  v.  Carr, 
112  Ga.  868. 

8.  Discretion —  United  States. — -Shea  v.  Nilima, 
(C.  C.  A.)  133  Fed.  Rep.  209,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  345 ;  Proctor, 
etc.,  Co.  v.  Globe  Refining  Co.,  (C.  C.  A.)  92 
Fed.  Rep.  357 :  Paris  Medicine  Co.  v.  W.  H. 
Hill  Co.,  (C.  C.  A.)  102  Fed.  Rep.  148;  Hig- 
ginson  v.  Chicago,  etc.,  R.  Co.,  (C.  C.  A.)  102 
Fed.  Rep.  197;  New  York  Asbestos  Mfg.  Co.  v. 
Ambler  Asbestos  Air-Cell  Covering  Co.,  (C.  C. 
A.)  102  Fed.  Rep.  890;  Lake  Shore,  etc.,  R.  Co. 
v.  Felton,  (C.  C.  A.)  103  Fed.  Rep.  227  ;  Louis- 
ville Home  Telephone  Co.  v.  Cumberland  Tele- 
phone, etc.,  Co.,  (C.  C.  A.)  in  Fed.  Rep.  663; 
Bartholomew  v.  Union  Paper,  etc.,  Co.,  (C.  C. 
A.)  113  Fed.  Rep.  289;  U.  S.  Gramophone  Co. 
v.  Seaman,  (C.  C.  A.)  113  Fed.  Rep.  745; 
Stearns-Roger  Mfg.  Co.  v.  Brown,  (C.  C.  A.) 
114  Fed.  Rep.  939;  Chickering  v.  Chickering, 
(C.  C.  A.)  120  Fed.  Rep.  69;  Empire  State- 
Idaho  Min.,  etc.,  Co.  V.  Bunker  Hill,  etc.,  Min., 
etc.,  Co.,  (C.  C.  A.)  121  Fed.  Rep.  973;  Rahley 
v.  Columbia  Phonograph  Co.,  (C.  C.  A.)  122 
Fed.  Rep.  623  ;  Kerr  v.  New  Orleans,  (C.  C.  A.) 
126  Fed.  Rep.  920;  Massic  v.  Buck,  (C.  C.  A.) 
128  Fed.  Rep.  27;  Coram  v.  Ingersoll,  (C.  C. 
A.)  133  Fed.  Rep.  226. 

California.  —  Allen  v.  Pedro,  136  Cal.  1; 
Einstein  v.  State  Rank,  137  Cal.  47. 

Connecticut.  —  Piatt  v.  Waterbury,  72  Conn. 
53i.  77  Am.  St.  Rep.  335. 

Georgia.  —  Pollock  v.  National  Bldg.,  etc.. 
Assoc..  108  Ga.  755:  Dennis  v.  Lester,  no  Ga. 
268;  Sasser  v.  Sasser,  no  Ga.  316;  Clyatt  v. 
Barbour,  111  Ga.  130;  Lamar  v.  Gardner,  in 
Ga.  850;  Cutliff  v.  Burks,  in  Ga.  845;  Brooks 
V.  Stroud,  in  Ga.  875;  Small  v.  Slocumb,  112 
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3  145.     Discretion  Defined.  —  See  note  3. 
317.    Si  r  note  I. 

(b)  Mandamus  to  Compel  Issuance.  —  See  notes  2,  3. 

;  1  Necessity  of  Caution  in  Issuance.  —  See  notes  4,  5,  6,  7,  8. 


Ga.  279,  81  Am.  St.  Rep.  50  ;  Lane  v.  Georgia 
L.  &  T.  Co.,  ii2  Ga.  702;  Floyd  v.  Floyd,  113 
Ga.  143;  Finney  v.  Davis,  113  Ga.  364;  McFar- 
land  Park  Woolen  Mills,  113  Ga.  1072;  High- 
tower  v.  Lane,  114  Ga.  348;  Carruth  v.  Wage- 
ner,  114  Ga.  740;  Blats  v.  Blats,  117  Ga.  165; 
Leath  v.  Hinson,  117  Ga.  589;  O'Neill  Mfg.  Co. 
V,  Woodley,  118  Ga.  854;  Steadman  v.  Dormi- 
ney-Price  Lumber  Co.,  119  Ga.  616;  Pittman  v. 
Colbert,  120  Ga.  341  ;  Gordon  County  v.  Pyron, 
120  Ga.  1 01  ;  McLeod  v.  Reid,  120  Ga.  785. 

Idaho.  —  Staples  v.  Rossi,  7  Idaho  618,  quot- 
ing 16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
345  ;  Shields  v.  Johnson,  10  Idaho  454. 

Illinois.  —  Kewanee  v.  Otley,  204  111.  402. 

Louisiana.  —  State  v.  Rightor,  51  La.  Ann. 
1 197;  State  v.  Judge,  51  La.  Ann.  1768. 

Minnesota.  —  McGregor  v.  Case,  80  Minn. 
214. 

Montana.  —  Parrot  Silver,  etc.,  Co.  v. 
Heinze,  24  Mont.  485,  25  Mont.  139,  87  Am.  St. 
Rep.  386  ;  Heinze  v.  Boston,  etc.,  Consol.  Cop- 
per, etc.,  Min.  Co.,  30  Mont.  484. 

AVw  York.  —  Davis  v.  Rosenstein,  56  N.  Y. 
App.  Div.  220 ;  Morris  European,  etc.,  Express 
Co.  t>.  Merchants'  European  Express  Co.,  67  N. 
Y.  App.  Div.  616;  Content  v.  Metropolitan  St. 
R.  Co.,  73  N.  Y.  App.  Div.  230  ;  Rochester,  etc., 
R.  Co.  v.  Monroe  County  Electric  Belt  Line 
Co.,  78  N.  Y.  App.  Div.  38. 

North  Dakota.  —  Dickson  v.  Dows,  11  N. 
Dale.  404. 

Pennsylvania.  —  Clark  v.  Luzerne,  196  Pa. 
St.  210;  Mackintyre  v.  Jones,  9  Pa.  Super.  Ct. 
543- 

South  Dakota.  —  Huron  First  Nat.  Bank  v. 
Crabtree,  (S.  Dak.  1904)  100  N.  W.  Rep.  744. 

Wisconsin.  —  Ward  v.  Sweeney,  106  Wis.  44. 

Canada.  —  South  Shore  R.  Co.  v.  Grand 
Trunk  R.  Co.,  12  Quebec  K.  B.  28. 

On  appeal  from  interlocutory  orders  granting 
an  injunction  whenever  the  questions  of  law  or 
facts  to  be  ultimately  determined  in  a  suit  are 
grave  and  difficult,  and  injury  to  the  moving 
party  will  be  immediate,  certain  and  great  if  it 
is  denied,  while  the  loss  to  the  opposing  party 
will  be  comparatively  small  if  it  is  granted,  the 
appellate  courts  will  not  disturb  the  order  of 
the  court  below.  Dimick  v.  Shaw,  (C.  C.  A.) 
94  Fed.  Rep.  266 ;  Denver,  etc.,  R.  Co.  v.  U.  S., 
(C.  C.  A.)  124  Fed.  Rep.  156. 

Not  Matter  of  Right.  —  Atchison,  etc.,  R.  Co. 
v.  Meyer.  62  Kan.  696. 

When  Error  to  Refuse  Injunction.  —  Where  an 
action  is  brought  for  the  sole  purpose  of  ob- 
taining an  injunction,  and  a  temporary  injunc- 
tion is  necessary  to  the  assertion  and  preserva- 
tion of  a  legal  right,  if  established  as  alleged  in 
the  complaint,  it  is  error  of  law  to  refuse  a 
temporary  injunction.  D.  W.  Alderman,  etc., 
Co.  v.  Wilson,  69  S.  Car.  156;  Riley  v.  Charles- 
ton Union  Station  Co.,  67  S.  Car.  84 ;  Darling- 
ton Oil  Co.  v.  Pee  Dee  Oil,  etc.,  Co.,  62  S.  Car. 
196;  Jordan  v.  Wilson,  69  S.  Car.  52.  See  also 
Cudd  v.  Calvert.  s4  S.  Car.  457. 

Rule  Not  Applicable  Where  No  Discretion  Ex- 


ercised.—  Phemx  Ins.  Co.  v.  Perkins,  (S.  Dak. 
1905)  101  N.  W.  Rep.  11 10.  See  also  Northern 
Securities  Co.  v.  Harriman,  (C.  C.  A.)  134  Fed. 
Rep.  331. 

346.  3.  Reversal  in  Case  of  Errors  of  Law.  — 

Chestatee  Pyrites  Co.  v.  Cavenders  Creek  Gold 
Min.  Co.,  118  Ga.  255;  De  Pauw  v.  Oxley,  122 
Wis.  656. 

347.  1.  Meyers  v.  New  York,  58  N.  Y. 
App.  Div.  S34 ;  Reyburn  v.  Sawyer,  128  N. 
Car.  8. 

2.  Mandamus  to  Compel  Issuance  of  Injunction. 

—  State  v.  King,  105  La.  731.  Compare  State 
v.  Sommerville,  104  La.  639. 

3.  Mandamus  to  Compel  Dissolution  of  Injunc- 
tion.—  See  Emery  v.  Ionia  Circuit  Judge, 
(Mich.  1904)  101  N.  W.  Rep.  801  ;  State  v.  Dis- 
trict Ct.,  25  Mont.  202.  Compare  State  v.  Judge, 
52  La.  Ann.  1275;  State  v.  Graves.  66  Neb.  17. 

Dissolution  Seldom  Compelled.  —  Mactavish  v. 
Kent  Circuit  Judge,  122  Mich.  242;  Central 
Bitulithic  Paving  Co.  v.  Manistee  Circuit  Judge, 
132  Mich.  126. 

4.  Caution  to  Be  Exercised.  —  Parsons  v.  Wel- 
ler,  (Ky.  1903)  72  S.  W.  Rep.  273;  Francis  v. 
Taylor,  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.) 
187,  affirmed  52  N.  Y.  App.  Div.  631  ;  Connolly 
v.  Van  Wyck,  (Supm.  Ct.  Spec.  T.)  35  Misc. 
(N.  Y.)  746 ;  Johnson  v.  Board  of  Education, 
(Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  593. 

The  Extent  of  the  Necessity  marks  the  extent 
of  the  right  to  enjoin.  Linden  Land  Co  v. 
Milwaukee  Electric  R.,  etc.,  Co..  107  Wis.  493. 

The  Practice  in  the  Federal  Courts  is  to  refuse 
an  injunction  pendente  lite  unless  the  case 
shows  beyond  reasonable  question  the  necessity 
for  such  intervention  of  the  court.  Paul  Steam 
System  Co.  v.  Paul,  129  Fed.  Rep.  757. 

5.  Rights  Must  Be  Clear  and  Certain.  —  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  104  Fed. 
Rep.  20,  affirmed  112  Fed.  Rep.  4;  Higginson  v. 
Chicago,  etc.,  R.  Co.,  (C.  C.  A.)  102  Fed.  Rep. 
197;  Stevens  v.  Missouri,  etc.,  R.  Co.,  (C.  C. 
A.)  106  Fed.  Rep.  771  ;  Central  Stock  Yards 
Co.  v.  Louisville,  etc.,  R.  Co.,  112  Fed.  Rep. 
823;  Dady  v.  Georgia,  etc.,  R.  Co.,  112  Fed. 
Rep.  838;  Smith-Dixon  Co.  v.  Stevens,  100  Md. 
110;  Ivins  v.  Jacob,  (N.  J.  1904)  58  Atl.  Rep. 
941  ;  Morse  v.  Wheeler,  68  N.  Y.  App.  Div. 
428,  affirmed  175  N.  Y.  502,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  347;  Hicks  v. 
American  Natural  Gas  Co.,  207  Pa.  St.  570; 
Wiener  v.  Peoples,  17  Lane.  L.  Rev.  289. 

6.  Rule  Especially  Applicable  in  Case  of  Ex 
Parte  Hearings. —  New  York  Asbestos  Mfg.  Co. 
v.  Ambler  Asbestos  Air-Cell  Covering  Co..  (C. 
C.  A.)  102  Fed.  Rep.  890;  Stearns-Roger  Mfg. 
Co.  v.  Brown,  (C.  C.  A.)  114  Fed.  Rep.  939. 
See  also  State  v.  Judge,  51  La.  Ann.  1768. 

Exception  to  Rule. — An  exception  to  the  gen- 
eral rule  exists  where  the  function  of  the 
preliminary  injunction  is  merely  to  maintain 
the  status  quo  until  final  decree,  and  compara- 
tively great  injury  would  result  from  the  with- 
holding, and  comparatively  little  from  the  grant- 
ing of  such  injunction.    Gring  v.  Chesapeake, 
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348. 
349. 

350. 

note  6. 
351. 


3.  Common  and  Special  Injunctions  —  A  Special  Injunction. — See  notes  7,  8- 

4.  Cross  Injunctions.  —  See  note  9. 

III.  Restraining  Orders.  —  See  note  1. 

The  Purpose  of  a  Restraining  Order.  —  See  notes  2,  3. 

IV.  Jurisdiction  —  3.  Power  of  Federal  Courts  and  Judges.  —  See 


4.  Power  of  State  Supreme  Courts  and  Judges.  —  See  notes  3,4,  5. 

5.  Jurisdiction  as  Affected  by  Amount  Involved.  —  See  note  8. 

353.     Where  Amount  Involved  Is  Trifling.  —  See  note  I. 

V.  Venue.  —  See  note  2. 

VI.  Matters  to  Be  Considered  in  Determining  Right  to  Injunc- 
tion —  1.  Adequacy  of  Remedy  at  Law  —  a.  In  General.  —  See  note  4. 


etc.,  Canal  Co.,  129  Fed.  Rep.  996;  Jones  v. 
Dimes,  130  Fed.  Rep.  638. 

347.  7.  Teller  v.  U.  S.,  (C.  C.  A.)  113  Fed. 
Rep.  463;  Parsons  v.  Weller,  (Ky.  1903)  72 
S.  W.  Rep.  273.  See  also  Macfarland  v.  Wash- 
ington, etc.,  R.  Co.,  18  App.  Cas.  (D.  C.) 
456. 

8.  Facts  of  Each  Case  Must  Be  Considered.  — 

Price  v.  Grice,  10  Idaho  443;  Castle  v.  Bell 
Telephone  Co.,  (Supm.  Ct.  Spec.  T.)  30  Misc. 
(N.  Y.)  38,  affirmed  49  N.  Y.  App.  Div.  437. 

348.  7.  Hearing  Evidence  in  Support  of  Alle- 
gations. —  Solomon  v.  Wilmington  Sewerage 
Co.,  133  N.  Car.  144;  Cobb  v.  Clegg,  137  N.  Car. 
153- 

8.  Solomon  v.  Wilmington  Sewerage  Co.,  133 
N.  Car.  144. 

9.  Cross  Injunctions.  —  Pine  Tree  Lumber  Co. 
v.  McKinley,  83  Minn.  419. 

A  defendant  in  a  civil  action  is  not  entitled 
to  the  provisional  remedy  by  injunction.  This 
remedy  is  entirely  a  creature  of  statute  and  is 
awarded  only  to  the  plaintiff  in  a  proper  action. 
Forman  v.  Healey,  11  N.  Dak.  563. 

349.  1.  Restraining  Order  Defined.  —  L.  A. 
Thompson  Scenic  R.  Co.  v.  Young,  90  Md.  278; 
Wetzstein  v.  Boston,  etc.,  Consol.  Copper,  etc., 
Min.  Co.,  25  Mont.  135;  Trester  v.  Pike,  60 
Neb.  510;  State  v.  Baker,  62  Neb.  840. 

2.  Purpose  of  Order. — •  L.  A.  Thompson  Scenic 
R.  Co.  v.  Young,  90  Md.  278. 

What  Sufficient  for  Plaintiff  to  Show. —  Charles 
v.  Marion,  98  Fed.  Rep.  166. 

Refused  When  Protection  Can  Be  Otherwise  Had. 
—  Barstow  v.  Becket,  no  Fed.  Rep.  826. 

Not  Granted  Ex  Parte  Unless  Immediate  Neces- 
sity Shown.  —  Thurston  v.  Chott,  86  111.  App. 
543- 

3.  Duration  of  Order.  —  Wetzstein  v.  Boston, 
etc.,  Consol.  Copper,  etc.,  Min.  Co.,  25  Mont. 
»3.3. 

350.  6.  Where  a  Federal  Court  Cannot  Grant 
the  Ultimate  Relief,  it  will  not  apply  a  provisional 
remedy.    Davidson  v.  Calkins,  92  Fed.  Rep.  230. 

351.  3.  Constitutional  Authority.  —  Gilmer 
v.  Hunnicutt,  57  S.  Car.  166;  Finlen  v.  Hcinzc, 
27  Mont.  107. 

4.  Ohio.  —  The  Supreme  Court  may,  in  an 
original  action  in  quo  warranto  to  determine 
the  right  of  rival  boards  to  exercise  official 
functions,  grant  an  ancillary  injunction  to  pro- 
tect those  having  a  prima  facie  right  from  in- 
terference by  other  claimants  during  the  pend- 
ency of  such  original  action.  State  v.  Deputy 
State  Supervisors,  70  Ohio  St.  341. 


5.  Necessity  of  Constitutional  Authority.  — 

State  v.  Deputy  State  Supervisors,  70  Ohio  St. 
341- 

8.  How  Jurisdiction  Determined.  —  Delaware, 
etc.,  R.  Co.  v.  Frank,  no  Fed.  Rep.  689;  Amelia 
Milling  Co.  v.  Tennessee  Coal,  etc.,  Co.,  123 
Fed.  Rep.  811.  See  also  Hutchinson  v.  Beck- 
ham, (C.  C.  A.)  118  Fed.  Rep.  399. 

352.  1.  Tennessee.  —  If  a  suit  involves  a 
sum  in  excess  of  fifty  dollars,  a  chancery  court 
has  jurisdiction.  McAffrey  v.  Richards,  (Tenn. 
Ch.  1900)  59  S.  W.  Rep.  1064. 

2.  Bringing  Suit  in  County  Where  Judgment 
Was  Rendered. —  Hampton  v.  Mays,  (Indian 
Ter.  1902)  69  S.  W.  Rep.  1115;  Hawkeye  Ins. 
Co.  v.  Huston,  115  Iowa  621  ;  Brunk  Moulton 
Bank,  121  Iowa  14;  Adoue  v.  Wettermark,  22 
Tex.  Civ.  App.  545  ;  Smith  v.  Morgan,  28  Tex. 
Civ.  App.  245  ;  Aultman  v.  Higbee,  32  Tex.  Civ. 
App.  502  ;  Baker  v.  Briggs,  99  Va.  360. 

When  Provision  Does  Not  Apply.  —  Davidson 
v.  Hough,  165  Mo.  561  ;  June  v.  Doke,  35  Tex. 
Civ.  App.  240. 

Provision  May  Be  Waived.  —  Foust  v.  Warren, 
(Tex.  Civ.  App.  1903)  72  S.  W.  Rep.  404. 

In  the  Absence  of  Such  a  Statutory  Provision, 
the  rule  does  not  apply.  Mactavish  v.  Kent  Cir- 
cuit Judge,  122  Mich.  242. 

4.  Injunction  Does  Not  Lie  Where  Legal  Remedy 
Adequate  —  England.  —  Jordeson  v.  Sutton,  etc., 
Gas.  Co.,  (1899)  2  Ch.  217;  Metropolitan  Elec- 
tric Supply  Co.  v.  Ginder,  (1901)  2  Ch.  799; 
Cowper  v.  Laidler,  (1903)  2  Ch.  337;  Colls  v. 
Home,  etc.,  Stores,  (1904)  A.  C.  179. 

Canada. — Miller  v.  Campbell,  14  Manitoba 
437 ;  Cass  v.  Couture,  14  Manitoba  458.  See 
also  Moon  v.  Bullock,  6  Quebec  Pr.  59. 

United  States.  —  Arkansas  Bldg.,  etc.,  Assoc. 
v.  Madden,  175  U.  S.  269;  Cruickshank  v.  Bid- 
well,  176  U.  S.  73;  Proctor,  etc.,  Co.  v.  Mahin, 
93  Fed.  Rep.  875 ;  Iowa,  etc.,  Land  Co.  v. 
Temescal  Water  Co.,  95  Fed.  Rep.  320  ;  A.  B. 
Farquhar  Co.  v.  National  Harrow  Co.,  99  Fed. 
Rep.  160;  Eureka,  etc.,  R.  Co.  v.  California, 
etc.,  R.  Co.,  (C.  C.  A.)  109  Fed.  Rep.  509. 

Alabama.  —  Deegan  v.  Neville,  127  Ala.  471, 
85  Am.  St.  Rep.  137;  High  v.  Whitfield,  130 
Ala.  444. 

Alaska.  —  U.  S.  v.  Northwest  Trading  Co.,  1 
Alaska  5. 

Arkansas.  —  Myers  v.  Hawkins,  67  Ark.  413. 

California. — Lcng  Beach  School  Dist.  V. 
Lutge,  129  Cal.  409. 

Connecticut.  —  Botsford  v.  Wallace,  72  Conn. 
195;  White  v.  Strong,  75  Conn.  308. 
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394.    Sec  notes  l,  2. 

b.  Remedies  Provided  by 
2.  Inadequacy  of  Remedy  at 

note  8. 

Georgia.  —  Moore  v.  Guyton,  no  Ga.  330; 
Beysiegel  v.  Rome  Mut.  Loan  Assoc.,  113  Ga. 
1071  ;  Johnson  v.  Gilmer,  113  Ga.  1146;  Sharpe 
V,  Hodges,  116  Ga.  795;  Armour  Packing  Co. 
v.  Lovell,  118  Ga.*  164;  Woodstock  Iron  Works 
V.  Leake,  118  Ga.  642;  Detsviler  v.  Bainbridge 
Grocery  Co.,  119  Ga.  q8i. 

Illinois.  —  Baughman  v.  Heinselman,  180  111. 
251;  Held  v.  Western  Springs,  181  111.  186; 
Pennsylvania  Co.  v.  Chicago,  181  111.  289;  Andel 
v.  Starkel,  192  111.  206. 

Indiana.  —  Wayne  County  v.  Dickinson,  153 
Ind.  682;  Taylor  v.  Crawfordsville,  155  Ind. 
403;  Tackett  v.  Stevenson,  155  Ind.  407;  Mon- 
roe County  v.  Conner,  155  Ind.  484;  Wabash 
R.  Co.  v.  Engleman,  160  Ind.  329;  Christman 
v.  Howe,  163  Ind.  330. 

Iowa.  —  District  Tp.  v.  Myles,  109  Iowa  541. 

Kentucky.  —  Herr  v.  Central  Kentucky  Luna- 
tic Asylum,  no  Ky.  282. 

Louisiana.  —  Kansas  City  Southern  R.  Co.  v. 
State  R.  Commission,  106  La.  583. 

Michigan.  —  Atty.-Gen.  v.  Board  of  Educa- 
tion, 133  Mich.  681. 

M innesota.  —  Fajder  z>.  Aitkin,  87  Minn.  445  ; 
Kerr  v.  Waseca,  88  Minn.  191  ;  Vanderburgh  v. 
Minneapolis,  93  Minn.  81. 

Missouri.  —  Schuster  V.  Myers,  148  Mo.  422; 
State  v.  Withrow,  154  Mo.  397. 

Nebraska.  —  Wabaska  Electric  Co.  v.  Wy- 
more,  60  Neb.  199;  Brown  v.  Reed,  (Neb.  1904). 
100  N.  W.  Rep.  143. 

New  Jersey. — Jersey  City  Milling  Co.  v. 
Blackwell,  58  N.  J.  Eq.  122;  New  Jersey  Junc- 
tion R.  Co.  v.  Woodward,  61  N.  J.  Eq.  1  ; 
Sperry,  etc.,  Co.  v.  Vine,  66  N.  J.  Eq.  339. 

New  York.  —  Schulz  v.  Albany,  (Supm.  Ct. 
Spec.  T.)  27  Misc.  (N.  Y.)  51,  affirmed  42  N. 
Y.  App.  Div.  437 ;  Syracuse  Rapid  Transit  R. 
Co.  v.  Salt  Springs  Nat.  Bank,  (Supm.  Ct.)  28 
Misc.  (N.  Y.)  619;  Sage  v.  Gloversville,  43 
N.  Y.  App.  Div.  245  ;  Hackett  v.  Northern  Pac. 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 
583  ;  March  v.  New  York,  69  N.  Y.  App.  Div. 
1  ;  De  Carvajal  v.  Young  Men's  Christian 
Assoc.,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.I 
727:  New  Hartford  Canning  Co.  v.  Bulifant,  78 
N.  Y.  App.  Div.  6 ;  Knickerbocker  Ice  Co.  v. 
Forty-second  St.,  etc.,  Ferry  R.  Co.,  8s  N.  Y. 
App.  Div.  530,  affirmed  176  N.  Y.  408;  Inter- 
borough  Rapid  Transit  Co.  v.  Gallagher,  (Supm. 
Ct.  Spec.  T.)  44  Misc.  (N.  Y.)  536,  affirmed 
96  N.  Y.  App.  Div.  632. 

North  Carolina.  —  Puryear  V.  Ssnford.  124  N. 
Car.  276:  Kistler  v.  Weaver,  135  N.  Car.  388. 

North  Dakota. —  Burton  v.  Walker,  13  N. 
Dak.  149. 

Ohio.  —  Robert  Mitchell  Furniture  Co.  v. 
Cleveland,  etc.,  R.  Co.,  9  Ohio  Dec.  674,  7  Ohio 
N.  P.  640 ;  Toledo  Electric  St.  R.  Co.  v.  Toledo, 
etc.,  R.  Co.,  1  Ohio  Dec.  33,  7  Ohio  N.  P.  211  ; 
Cincinnati  v.  Covington,  etc..  Bridge  Co..  10 
Ohio  Cir.  Dec.  792,  20  Ohio  Cir.  Ct.  396 ;  State 
v.  Chester  Tp.,  25  Ohio  Cir.  Ct.  424 ;  Sipe  v. 
Bartlett.  12  Ohio  Cir.  Dec.  226. 

Oklahoma  — Marshall  v.  Homier,  i3  0kla.  264. 


Statute.  —  See  notes  3,  6,  7. 

Law  —  The  Remedy  Must  Be  Plain.  —  See 


Oregon.  —  Tomasini  v.  Taylor,  42  Oregon 
576. 

Pennsylvania. —  Brower  v.  Kantner,  190  Pa. 
St.  182;  O'Neil  v.  McKeesport,  201  Pa.  St.  386; 
Mundy  v.  Brooks,  204  Pa.  St.  232 ;  Galbraith 
v.  Rutter,  20  Pa.  Super.  Ct.  554;  Hinkson  v. 
Statzell,  7  Del.  Co.  Rep.  (Pa.)  474;  Leahy  v. 
Tompkins,  31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  218. 

Texas.  —  Riggins  v.  Thompson,  30  Tex.  Civ. 
App.  242;  Hahn  v.  Willis,  31  Tex.  Civ.  App. 
643- 

Washington.  —  Lawrence  v.  Times  Printing 
Co.,  22  Wash.  482 ;  Thacker  Wood,  etc.,  Co.  v. 
Mallory,  27  Wash.  670. 

Remedy  by  Ejectment.  —  Lockhart  v.  Leeds,  10 
N.  Mex.  568 ;  Hicks  v.  American  Natural  Gas 
Co.,  207  Pa.  St.  570 ;  Graver  v.  Otto,  23  Pa.  Co. 
Ct.  227. 

Federal  Courts  —  Jurisdiction  Not  Dependent  on 
Remedies  Furnished  by  State  Laws.  —  Pokegama 
Sugar  Pine  Lumber  Co.  v.  Klamath  River  Lum- 
ber, etc.,  Co.,  96  Fed.  Rep.  34. 

354.  1.  Ground  of  Jurisdiction — United 
States.  —  Cruickshank  v.  Bidwell,  176  U.  S.  73; 
Hagge  v.  Kansas  City  St.  R.  Co.,  104  Fed.  Rep. 
391  ;  Pittsburg,  etc.,  R.  Co.  v.  Fiske,  (C.  C.  A.) 
123  Fed.  Rep.  760. 

California.  —  Mendelson  v.  McCabe,  144  Cal. 
230. 

Colorado.  —  Boglino  v.  Giorgetta,  (Colo.  App. 
1904)  78  Pac.  Rep.  612. 

Maryland.  —  Townsend  V.  Epstein,  93  Md. 
537,  86  Am.  St.  Rep.  441. 

Minnesota.  —  Colliton  v.  Oxborough,  86 
Minn.  361. 

Missouri.  —  Metropolitan  Land  Co.  z\  Man- 
ning, 98  Mo.  App.  248 ;  Schubach  v.  McDonald, 
179  Mo.  163. 

Nebraska.  —  Lynch  v.  Egan,  67  Neb.  541. 

New  Jersey.  —  Point  Pleasant  Electric  Light, 
etc.,  Co.  v.  Bayhead,  62  N.  J.  Eq.  296. 

Pennsylvania.  —  Greensboro  Natural  Gas  Co. 
v.  Fayette  County  Gas  Co.,  200  Pa.  St.  388. 

South  Carolina.  —  Ragsdale  v.  Southern  R. 
Co.,  60  S.  Car.  381. 

Texas.  —  Sullivan  v.  Dooley,  31  Tex.  Civ. 
App.  589- 

Wisconsin.  —  Miller  v.  Hoeschler.  121  Wis. 
558. 

2.  Defense  More  Complicated  and  Difficult  at 
Law.  —  Arkansas  Bldg.,  etc.,  Assoc.  v.  Madden, 
775  U.  S.  269;  Baer  v.  Higson,  26  Utah  78. 
citing  16  Am.  and  Eng.  Encvc.  of  Law  (2d  ed.) 
354- 

3.  No  Relief  in  Equity  Where  Statutory  Remedy 
Exists.  —  Central  Stock  Yards  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  112  Fed.  Rep.  823;  Wayne 
County  v.  Dickinson,  153  Ind.  682;  Brower  v. 
Kantner,  190  Pa.  St.  182;  Beauregard  v.  Roxton 
Falls.  6  Quebec  Pr.  155. 

6.  Exceptions  to  Rule  —  Multiplicity  of  Suits. 
—  Cnbbell  v.  Williams,  127  Ala.  320. 

7.  Stevens  v.  Chown,  (1901)  1  Ch.  894. 

8.  Where  Remedy  Doubtful.  —  Ingle  v.  Bot- 
toms, 160  Tnd.  73:  Chesapeake,  etc..  Telephone 
Co.  v.  Baltimore,  8g  Md.  689. 
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355.  It  Must  Be  Adequate.  —  See  no 
And  It  Must  Be  Complete.  —  Sd 

356.  3.  Laches  of  Party  Seeking 

TO  Relief.  —  See  notes  6,  7. 

355.  1.  Remedy  Must  Be  Adequate  —  Eng- 
land.—  Jordeson  v.  Sutton,  etc.,  Gas  Co.,  (1899) 
2  Ch.  217. 

United  States.  —  Mutual  Reserve  Fund  L. 
Assoc.  v.  Phelps,  103  Fed.  Rep.  515,  reversed 
on  other  grounds  (C.  C.  A.)  112  Fed.  Rep.  453, 
190  U.  S.  147;  Hagge  v.  Kansas  City  St.  R. 
Co.,  104  Fed.  Rep.  391  ;  Illinois  Cent.  R.  Co.  v. 
Caffrey,  128  Fed.  Rep.  770. 

Alabama.  —  Roberts  v.  Vest,  126  Ala.  355. 

California.  —  Los  Angeles  v.  Los  Angeles 
City  Water  Co.,  124  Cal.  368;  De  Groot  v. 
Peters,  124  Cal.  406,  71  Am.  St.  Rep.  91. 

Illinois.  —  Collins  v.  Kinnare,  89  111.  App.  236. 

Indiana.  —  Ferris  v.  American  Brewing  Co., 
155  Ind.  539;  Ingle  v.  Bottoms,  160  Ind.  73. 

Mississippi.  —  Tisdale  v.  Insurance  Co.  of 
North  America,  84  Miss.  709. 

Missouri.  —  Sills  v.  Goodyear,  80  Mo.  App. 
128;  Gordon  v.  Mansfield,  84  Mo.  App.  367; 
Lytle  v.  James,  98  Mo.  App.  337. 

Nebraska.  —  Reynolds  v.  Touzalin  Imp.  Co., 
62  Neb.  236. 

New  York.  —  American  Law  Book  Co.  v. 
Edward  Thompson  Co.,  (Supm.  Ct.  Spec.  T.)  41 
Misc.  (N.  Y.)  396;  Bolivar  v.  Pittsburg,  etc., 
R.  Co.,  88  N.  Y.  App.  Div.  387,  affirmed  179 
N.  Y.  523. 

Texas.  —  Davidson  v.  Sadler,  23  Tex.  Civ. 
App.  600. 

Virginia.  —  Southern  R.  Co.  v.  Franklin,  etc., 
R.  Co.,  96  Va.  693. 

Washington.  —  Phelan  v.  Smith,  22  Wash. 
397- 

2.  Remedy  Must  Be  Complete.  —  Pine  v.  New 
York,  103  led.  Rep.  337,  affirmed  (C.  C.  A.) 
112  Fed.  Rep.  98;  Delaware,  etc.,  R.  Co.  v. 
Frank,  no  Fed.  Rep.  689;  Brooks  v.  Stroud, 
in  Ga.  875;  Southern  R.  Co.  v.  Franklin,  etc., 
R.  Co.,  96  Va.  693. 

3.  Mere  Remedy  at  Law  Insufficient —  United 
Slates.  —  Pokegania  Sugar  Pine  Lumber  Co.  v. 
Klamath  River  Lumber,  etc.,  Co.,  96  Fed.  Rep. 
34;  Southwest  Missouri  Light  Co.  v.  Joplin,  101 
Fed.  Rep.  23  ;  Rochester  German  Ins.  Co.  v. 
Schmidt,  126  Fed.  Rep.  998;  Williams  v.  Neely, 
(C.  C.  A.)  134  Fed.  Rep.  1. 

Alabama.  —  Cabbell  v.  Williams,  127  Ala.  320. 

Indiana.  —  Simpson  v.  Pittsburgh  Plate  Glass 
Co.,  28  Ind.  App.  343  ;  Miller  v.  Bowers,  30  Ind. 
App.  116;  Wabash  R.  Co.  v.  Engleman,  160 
Ind.  329  ;  Chappell  v.  Jasper  County  Oil,  etc., 
Co.,  31  Ind.  App.  170;  Ingle  v.  Bottoms,  160 
Ind.  73;  Meyer  v.  Boonville,  162  Ind.  165; 
Stauffer  v.  Cincinnati,  etc.,  R.  Co.,  33  Ind.  App. 
356. 

Massachusetts.  —  Driscoll  v.  Smith,  184  Mass. 
221. 

Nebraska.  —  Carter  v.  Warner,  (Neb.  1902) 
89  N.  W.  Rep.  747.  See  also  Nebraska  Tele- 
phone Co.  v.  Cornell,  58  Neb.  823. 

Rhode  Island.  —  Dowell  v.  Goodwin,  22  R.  I. 
287,  84  Am.  St.  Rep.  842. 

Virginia.  —  Baker  v.  Briggs,  99  Va.  360. 

Washington.  —  Rittcrhoff  v.  Puget  Sound 
Nat.  Bank,  37  Wash.  76,  107  Am.  St.  Rep.  693. 


te  1. 

;  notes  2,  3,  5. 

Relief  by  Injunction  —  a.  When  a  Bar 


But  see  Safe  Deposit,  etc.,  Co.  v.  Anniston, 
96  Fed.  Rep.  66 1,  holding  that  if  the  remedy  at 
law  is  adequate  in  theory,  it  deprives  equity  of 
jurisdiction,  although  practically  it  may  be  in- 
adequate. 

5.  Damages  Not  Susceptible  of  Estimation  — 

United  Stales.  —  Delaware,  etc.,  R.  Co.  v. 
Frank,  no  Fed.  Rep.  689. 

Connecticut.  —  Camp  v.  Charles  Thatcher  Co., 
75  Conn.  165. 

Georgia. — -Camp  v.  Dixon,  112  Ga.  872. 

Illinois.  —  Edwards  V.  Haeger,  180  111.  99. 

Indiana.  —  American  Steel,  etc.,  Co.  v.  Tate, 
33  Ind.  App.  504. 

New  Jersey.  —  Johnson  v.  Hughes,  58  N.  J. 
Eq.  406. 

New  York.  —  Hale  v.  Burns,  101  N.  Y.  App. 
Div.  10 1. 

North  Carolina. — Jolly  v.  Brady,  127  N.  Car. 
142. 

Pennsylvania.  —  Stewart  Wire  Co.  v.  Lehigh 
Coal,  etc.,  Co.,  203  Pa.  St.  474,  quoting  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  356; 
Schmaltz  v.  York  Mfg.  Co.,  204  Pa.  St.  1,  93 
Am.  St.  Rep.  782. 

Rhode  Island.  —  Battalion  Westerly  Rifles  v. 
Swan,  22  R.  I.  333,  84  Am.  St.  Rep.  849. 

It  is  not  a  ground  of  equitable  jurisdiction 
that,  in  case  of  a  violation  of  a  contract,  the 
damages  are  uncertain.  Atty.-Gen.  v.  Board  of 
Education,  133  Mich.  681. 

Inability  to  Prove  Special  Damages.  —  Marlin 
Fire  Arms  Co.  v.  Shields,  171  N.  Y.  384,  re- 
versing 68  N.  Y.  App.  Div.  88. 

356.   6.  Application  Must  Be  Seasonably  Made 

—  United  States.  —  Edwards  v.  Mercantile 
Trust  Co.,  121  Fed.  Rep.  203. 

Illinois.  —  Lowery  v.  Pekin,  210  III.  575. 
Indiana.  —  Wayne  County  v.  Dickinson,  153 
Ind.  682. 

Montana.  —  Mantle  v.  Speculator  Min.  Co., 
27  Mont.  473,  quoting  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  356. 

New  Jersey.  —  Mumford  v.  Ecuador  Develop- 
ment Co.,  (N.  J.  1901)  50  Atl.  Rep.  476. 

Pennsylvania.  —  Stewart  Wire  Co.  v.  Lehigh 
Coal,  etc.,  Co.,  203  Pa.  St.  474,  quoting  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  356;  Ne- 
singer  v.  Clay,  etc.,  Turnpike  Co.,  203  Pa.  St.  265. 

South  Carolina.  —  Gilmer  v.  Hunnicutt,  57  S. 
Car.  166. 

A  Taxpayer's  Action  to  enjoin  dissipation  of 
public  funds  is  not  usually  barred  by  laches. 
Storey  v.  Murphy,  9  N.  Dak.  115.  See  also 
Manly  Bldg.  Co.  v.  Newton,  114  Ga.  245. 

7.  Opposite  Party  Induced  to  Change  His 
Position  by  Laches  of  Applicant —  United  States. 

—  See  New  York  City  v.  Pine,  185  U.  S.  93. 
Georgia.  —  Holt  v.  Parsons,  118  Ga.  895,  cit- 
ing 16  Am.  and  Eng.  Encyc.  of  Law  (2d  cd.) 
356. 

Kentucky.  —  Herr  v.  Central  Kentucky  Luna- 
tic Asylum,  no  Ky.  282,  quoting  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  356;  Louisville, 
etc.,  R.  Co.  v.  Smith,  (Ky.  1904)  78  S.  W.  Rep. 
160,  quoting  16  Am.  and  Eng.  Encyc.  of  Law 
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Sec  notes  I,  2. 

Laches  in  Conjunction  with  Other  Causes.  —  See  note  6. 

b.  When  Nor  a  Bar  to  Relief.  —  See  note  4. 

Delay  from  Attempt  to  Compromise.  —  See  note  5- 

4.  Certainty  or  Doubtfulness  of  Right  Sought  to  Be  Protected. 


—  See 


note 


:*.»!>. 
3  00. 


See  note  1. 

See  notes  I,  2,  3- 


t-'d  cil.)  356;  Byron  v.  Louisville,  etc.,  R.  Co., 
(Ky.  1900)  59  S.  W.  Rep.  519. 

Montana.  —  Mantle  v.  Speculator  Min.  Co., 
27  Mont.  473,  quoting  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  356. 

New  Jersey. —  Scharr  v.  Camden,  (N.  J. 
190O  49  Atl.  Rep.  817;  Schoenfeld  v.  American 
Can  Co.,  (N.  J.  1903)  55  Atl.  Rep.  1044. 

Ohio.  —  Defiance  Water  Co.  v.  Defiance,  68 
Ohio  St.  520. 

Pennsylvania.  —  Stewart  Wire  Co.  v.  Lehigh 
Coal,  etc.,  Co.,  203  Pa.  St.  474,  quoting  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  356;  Keeling 
r.  Pittsburg,  etc.,  R.  Co.,  205  Pa.  St.  31; 
Mackintyre  v.  Jones,  9  Pa.  Super.  Ct.  543. 

85 1.  1.  Party  Left  to  Ordinary  Legal  Remedies, 
—  Stewart  Wire  Co.  v.  Lehigh  Coal,  etc.,  Co., 
203  Pa.  St.  474,  quoting  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  336. 

2,  Where  Granting  of  Injunction  Will  Operate 
Injuriously  to  Public. —  Herr  v.  Central  Kentucky 
Lunatic  Asylum,  no  Ky.  282,  quoting  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  356;  Louis- 
ville, etc.,  R.  Co.  v.  Smith,  (Ky.  1904)  78  S.  W. 
Rep.  160,  quoting  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  356;  Fogarty  v.  Cincinnati,  9 
Ohio  Dec.  753,  7  Ohio  N.  P.  100;  Stewart  Wire 
Co.  v.  Lehigh  Coal,  etc.,  Co.,  203  Pa.  St.  474, 
quoting  16  Am.  and  Eng.  EncYc.  of  Law  (2d 
ed.)  356;  Keeling  v.  Pittsburg,  etc.,  R.  Co.,  205 
Pa.  St.  31. 

6.  Effect  of  Threat  to  Take  Proceedings.  — 

Holt  v.  Parsons,  118  Ga.  895,  quoting  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  357. 

35§.  4.  Where  Injury  Is  Serious  and  Perma- 
nent. —  See  Townsend  v.  Epstein,  93  Md.  537, 
86  Am.  St.  Rep.  441. 

5.  Attempt  to  Compromise.— See  Lyon  v.  Tona- 
wanda,  98  Fed.  Rep.  361. 

7.  Doubtful  Right  —  United  States.  —  Board 
of  Trade  v.  C.  B.  Thomson  Commission  Co., 
103  Fed.  Rep.  902;  Dady  v.  Georgia,  etc.,  R. 
Co.,  112  Fed.  Rep.  838;  Brooklyn  Baseball  Club 
v.  McGuire,  116  Fed.  Rep.  782. 

Georgia.  —  Everett  v.  Tabor,  119  Ga.  128. 

Indiana.  —  Loy  v.  Madison,  etc.,  Gas  Co., 
156  Ind.  332. 

Indian  Territory.  —  Munyos  v.  Filmore,  (In- 
dian Ter.  1903)  76  S.  W.  Rep.  257. 

Louisiana.  —  Watson  v.  McGrath,  in  La. 
t'097. 

Maryland.  —  Callaway  v.  Baltimore.  99  Md. 
315,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  358;  Gulick  v.  Fisher,  92  Md.  353; 
Smith-Dixon  Co.  v.  Stevens,  100  Md.  no. 

Mississippi.  —  North  Lumber  Co.  v.  Gary,  83 
Miss.  640. 

Missouri.  —  Powell  v.  Canaday,  (Mo.  App. 
1902)  69  S.  W.  Rep.  686  ;  Perkins  v.  Mason,  105 
Mo.  App.  3ts. 

New  Jersey.  —  Amos  v.  Norcross,  58  N.  J. 


Eq.  256;  Roberts  v.  Scull,  58  N.  J.  Eq.  396; 
Naylor  v.  Corson,  (N.  J,  1901)  49  All.  Rep. 
529 ;  Dobleman  v.  Gately,  etc.,  Co.,  64  N.  J. 
Eq.  223  ;  Oliphant  v.  Richman,  (N.  J.  1904) 
59  Atl.  Rep.  241. 

New  York.  —  Blumenauer  v.  O'Connor, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  17, 
a/firmed  62  N.  Y.  App.  Div.  618;  Country  Club 
Lahd  Assoc.  v.  Lohbauer,  56  N.  Y.  App.  Div. 
306;  Johnstown  Min.  Co.  v.  Butte,  etc.,  Consol. 
Min.  Co.,  60  N.  Y.  App.  Div.  344  ;  Connolly  v. 
Van  Wyck.  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N. 
Y.)  746;  Cohen  v.  United  Garment  Workers  of 
America,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 
748 ;  Post  v.  Hudson  River  Telephone  Co.,  76 
N.  Y.  App.  Div.  621. 

Pennsylvania.  —  Stout  v.  Williams,  203  Pa. 
St.  161  :  Farr  v.  Mullen,  5  Lack.  Leg.  N.  (Pa.) 
318;  Penn  Iron  Co.  v.  Lancaster,  17  Lane.  L. 
Rev.  161. 

West  Virginia.  —  Freer  v.  Davis,  52  W.  Va. 
i,  94  Am.  St.  Rep.  895. 
Rule  Does  Not  Apply  When  Injury  Irreparable. 

— ■  Palmer  v.  Young,  108  111.  App.  252;  Sprenkle 
v.  Thomas,  13  York  Leg.  Rec.  (Pa.)  89;  Verdo- 
lite  Co.  v.  Richards,  7  Northam.  Co.  Rep.  (Pa.) 
113- 

359.  1.  Necessity  of  Establishing  Right  at 

Law  —  United  States.  —  Lownsdale  v.  Gray's 
Harbor  Boom  Co.,  117  Fed.  Rep.  983. 

Alabama.  —  Hamilton  v.  Brent  Lumber  Co., 
127  Ala.  78. 

Illinois.  —  Toledo,  etc.,  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  208  111.  623. 

Indiana. —  Wabash  R.  Co.  v.  Engleman,  160 
Ind.  329. 

Iowa.  —  Currier  v.  Jones,  121  Iowa  160. 

Kansas.  —  Harden  v.  Metz,  10  Kan.  App. 
341,  affirmed  62  Kan.  867,  63  Pac.  Rep.  1126. 

Nebraska.  —  Stone  v.  Snell,  (Neb.  1903)  94 
N.  W.  Rep.  525. 

New  Jersey.  —  Oppenheim  v.  Loftus,  (N.  J. 
1901 )  50  Atl.  Rep.  795. 

West  Virginia.  —  Freer  v.  Davis,  52  W.  Va. 
t,  94  Am.  St.  Rep.  895  ;  Crossland  v.  Crossland, 

53  W.  Va.  to8. 

Compare  Springdale  M.  E.  Church  v.  Shoop, 
30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  132;  Sprenkle  v. 
Thomas,  13  York  Leg.  Rec.  (Pa.)  89. 

Insolvent  Trespasser.  —  A  preliminary  injunc- 
tion may  be  granted  against  an  insolvent  tres- 
passer, conditioned  to  become  perpetual  unless 
the  trespasser  brings  an  action  to  establish  the 
title  at  law.  Sills  v.  Goodyear,  80  Mo.  App.  128. 

360,  1.    Merchants'  Coal  Co.  v.  Bil'lmeyer, 

54  W.  Va.  i,  citing  16  Am.  and  Eng.  Encyc.  OF 
Law  (2d  ed.)  360. 

2.  Conflict  as  to  Facts  on  Which  Right  Depends, 
—  Merchants'  Coa!  Co.  v.  Billmeyer,  54  W.  Va. 
i,  citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  360. 
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360.  5.  Nature  of  Injury  Against  Which  Relief  Is  Sought  —  a.  SUBSTAN- 
TIAL Injury  Necessary.  —  See  note  4. 

b.  Irreparable  Injury  Necessary.  —  See  note  5. 

361.  See  notes  1,  2,  3. 

In  Idaho  and  Indiana  Irreparable  Injury  Not 
Required.  —  Staples  v.  Rossi,  7  Idaho  618; 
Shields  v.  Johnson,  10  Idaho  454;  Meyer  v. 
Coeur  dAlene  First  Nat.  Bank,  10  Idaho  175  ; 
Price  v.  Grice,  10  Idaho  443  ;  Covert  v.  Bray, 
26  Ind.  App.  671  ;  Chappell  v.  Jasper  County 
Oil,  etc.,  Co.,  31  Ind.  App.  170;  Hart  v.  Hilde- 
brandt,  30  Ind.  App.  415.  See  also  Loy  v. 
Madison,  etc.,  Gas  Co.,  156  Ind.  332. 

361.  1.  Injunction  Granted  Where  Injury 
Irreparable — United  States. —  Northern  Pac.  R. 
Co.  v.  Cunningham,  103  Fed.  Rep.  708. 

Alabama.  —  Mobile  v.  Bienville  Water  Supply 
Co.,  130  Ala.  370. 

Georgia. —  Jones  v.  Oemler,  110  Ga.  202; 
Murphey  to.  Harker,  115  Ga.  77. 

Illinois.  —  Edwards  v.  Haeger,  180  111.  99; 
Jackson  Union  Telephone  Co.  v.  Ava,  etc.,  Tele- 
phone Co.,  ioo  111.  App.  535. 

North  Carolina.  —  Jolly  v.  Brady,  127  N.  Car. 
142. 

Ohio.  —  Linwood  Park  Co.  v.  Van  Dusen,  63 
Ohio  St.  183. 

Virginia.  —  Bristol  Door,  etc.,  Co.  v.  Bristol, 
97  Va.  304,  75  Am.  St.  Rep.  783. 

West  Virginia.  —  Moore  v.  Jennings,  47  W. 
Va.  181  ;  Freer  v.  Davis,  52  W.  Va.  1,  94  Am. 
St.  Rep.  895. 

Wisconsin.  —  Marshfield  Land,  etc.,  Co.  v. 
John  Week  Lumber  Co.,  108  Wis.  268. 

2.  What  Is  Irreparable  Injury.  —  Camp  v. 
Dixon,  112  Ga.  872,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  361  ;  Ocmulgee  Lumber 
Co.  v.  Mitchell,  112  Ga.  528;  Lloyd  v.  Catlin 
Coal  Co.,  210  111.  460,  quoting  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  361  ;  Sinsabaugh  v. 
Dun,  214  111.  70;  Lemmon  v.  Guthrie  Center, 
113  Iowa  36;  Philadelphia  Ball  Club  v.  Lajnie, 
202  Pa.  St.  210,  90  Am.  St.  Rep.  627;  Schmaltz 
v.  York  Mfg.  Co.,  204  Pa.  St.  1,  93  Am.  St. 
Rep.  782. 

By  the  term  "  irreparable  injury "  it  is  not 
meant  that  there  must  be  no  physical  possibility 
of  repairing  the  injury.  All  that  is  meant  is 
that  the  injury  would  be  a  grievous  one,  or  at 
least  a  material  one,  and  not  adequately  repa- 
rable in  damages.  Callaway  v.  Webster.  98 
Va.  790;  Haskell  v.  Sutton,  53  W.  Va.  206. 

3.  Insolvency  of  Defendant  —  Georgia.  —  Oc- 
mulgee Lumber  Co.  v.  Mitchell,  112  Ga.  528. 

lllino is.  —  Lloyd  to.  Catlin  Coal  Co.,  210  111. 
460,  quoting  16  Am.  and  Eng.  Enc  yc.  of  Law 
(2d  ed.)  361  ;  Jackson  Union  Telephone  Co.  v. 
Ava,  etc.,  Telephone  Co.,  100  111.  App.  535; 
Alden  Coal  Co.  v.  Chnllis,  103  111.  App.  52, 
afllrmed  200  111.  222. 

Indiana.  —  See  Wabash  R.  Co.  v.  Engleman, 
160  Ind.  329. 

Iowa.  —  Lemmon  v.  Guthrie  Center,  1 1 3  Iowa 
36. 

Maine.  —  Augusta  Steam  Laundry  Co.  v.  De- 
bow,  98  Me.  496 

North  Carolina.  —  Goldsboro  Lumber  Co.  v. 
Mines  Bros.  Lumber  Co.,  127  N.  Car.  130. 

Oregon.  —  Wheeler  v.  Lack,  37  Oregon 
•238. 


360.  3.  Hagge  v.  Kansas  City  St.  R.  Co., 
104  Fed.  Rep.  391  ;  Robertson  v.  Meyer,  59 
N.  J.  Eq.  366;  Richmond  v.  Bennett,  205  Pa. 
St.  470. 

4.  Necessity  of  Substantial  Injury  —  Connecti- 
cut.—  Huntting  v.  Hartford  St.  R.  Co.,  73  Conn. 
179. 

Indiana.  —  Hart  v.  Hildebrandt,  30  Ind.  App. 
415;  Stauffer  v.  Cincinnati,  etc.,  R.  Co.,  33  Ind. 
App.  356. 

Iowa.  —  James  v.  Bondurant,  (Iowa  1901)  86 
N.  W.  Rep.  274. 

Nebraska.  —  Nebraska  Telephone  Co.  v.  Cor- 
nell, 58  Neb.  823  ;  Van  Every  v.  Sanders,  (Neb. 

1903)  95  N.  W.  Rep.  870. 

U tah.  —  Tanner  v.  Nelson,  25  Utah  226. 

Washington.  —  Rand  v.  Hartranft,  29  Wash. 
591,  quoting  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  360. 

Exception  —  Violation  of  Negative  Covenants. 
—  Andrews  v.  Kingsbury,  212  111.  97. 

5.  Injunction  Refused  Where  Irreparable  Injury 
Not  Shown — United  States.  —  Lownsdale  v. 
Gray's  Harbor  Boom  Co.,  117  Fed.  Rep.  983; 
Dady  v.  Georgia,  etc.,  R.  Co.,  112  Fed.  Rep. 
838;  Morris  v.  Bean,  123  Fed.  Rep.  618. 

Alabama. — ■  Deegan  v.  Neville,  127  Ala.  471, 
85  Am.  St.  Rep.  137. 

Colorado.  —  Smith  v.  Schlink,  15  Colo.  App. 
325- 

Connecticut.  —  Empire  Transp.  Co.  v.  John- 
son, 76  Conn.  79. 

Iowa.  —  Minneapolis,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  116  Iowa  681. 

Maine.  —  Augusta  Steam  Laundry  Co.  v.  De- 
bow,  98  Me.  496. 

Missouri.  —  Schuster  v.  Myers,  148  Mo.  422. 

Montana.  —  Haupt  v.  Independent  Tel.  Mes- 
senger Co.,  25  Mont.  122;  Harley  v.  Montana 
Ore  Purchasing  Co.,  27  Mont.  388 ;  King  v. 
Mullins,  27  Mont.  364. 

New  Jersey.  —  Naylor  v.  Corson,  (N.  J.  1901) 
49  Atl.  Rep.  529;  Oliphant  v.  Richman,  (N.  J. 

1904)  59  Atl.  Rep.  241. 

New  York.  —  Johnson  v.  Board  of  Education, 
(Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  593; 
Jager  v.  New  York,  75  N.  Y.  App.  Div.  25S ; 
Glascoe  v.  Willard,  (Supm.  Ct.  Spec.  T.I  44 
Misc.  (N.  Y.)  166. 

North  Carolina.  —  Goldsboro  Lumber  Co.  v. 
Hines  Bros.  Lumber  Co.,  127  N.  Car.  130:  Rey- 
burn  v.  Sawyer,  128  N.  Car.  8. 

Oregon.  —  Parker  v.  Furlong,  37  Oregon  248  ; 
Moore  v.  Halliday,  43  Oregon  243,  99  Am.  St. 
Rep.  724. 

Pennsylvania. —  Stewart  Wire  Co.  v.  Lehigh 
Coal,  etc.,  Co.,  203  Pa.  St.  474  ;  Duffy's  Estate, 
9  Kulp  (Pa.)  409. 

West  Virginia.  —  Merriner  V.  Merriner,  54 
W.  Va.  169. 

Wisconsin.  —  Glassbrenner  V.  Gronlik,  no 
Wis.  402 ;  Pewaukee  v.  Wisconsin  Lakes  Ice, 
etc.,  Co.,  no  Wis.  67. 

Canada. —  McDougall  v.  Grignon,  15  Quebec 
Super.  Ct.  535  ;  Montreal  Park,  etc.,  R.  Co.  v. 
St.  Louis,  17  Quebec  Super.  Ct.  545. 
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361.    c.  Apprehended  Injury  Insufficient.  —  See  notes  4,  5. 
369.    Sec  note  I. 

d.  Whether  Relief  Granted  as  to  Past  Injuries.  —  See 

notes  2,  3. 

iliill.    6.  Criminality  or  Illegality  of  Act  Which  It  Is  Sought  to  Enjoin.  — 

See  note  I. 

7.  Absence  of  Precedent  for  Injunction  Sought.  —  See  note  4. 


Texas, —  Peterson  v.  Smith,  30  Tex.  Civ. 
App.  139. 

The  mere  insolvency  of  a  defendant  is  never 
sufficient  reason  of  itself  for  injunctive  relief. 
Parker  V.  Furlong.  37  Oregon  248;  Moore  v. 
Halliday,  43  Oregon  243,  90  Am.  St.  Rep.  724. 

Nonresidence  Not  Equivalent  to  Insolvency.  — 
Morgan  v.  Baxter,  113  Ga.  144. 

361.  4.  Apprehended  Injury  Not  Ground  for 
Injunction — United  States.  —  Erie  R.  Co.  v. 
Erie,  etc.,  Valley  R.  Co.,  100  Fed.  Rep.  808.  But 
see  Vicksburg  Waterworks  Co.  v.  Vickshurg, 
185  U.  S.  65. 

California.  —  Kredo  V.  Phelps,  145  Cal.  526. 

Fierida.  —  Tampa  Gas  Co.  v.  Tampa,  44  Fla. 
813. 

Illinois.  —  Chicago  Telephone  Co.  v.  North- 
western Telephone  Co.,  190  111.  324,  citing  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  360, 
361. 

Indiana.  —  Hart  v.  Hildebrandt,  30  Ind.  App. 

415- 

Kansas.  —  Kansas  City  v.  Hobbs,  62  Kan. 
866,  62  Pac.  Rep.  324. 

M issouri.  —  Lester  Real  Estate  Co.  v.  St. 
Louis,  169  Mo.  227,  quoting  16  Am.  and  Eng. 
Encyc.  or  Law  (2d  ed.)  361. 

New  Jersey.  —  Odlin  v.  Bingham  Copper,  etc., 
Min.  Co.,  64  N.  J.  Eq.  363. 

New  York.  —  Dailey  v.  Nassau  County  R.  Co., 
52  N.  Y.  App.  Div.  272 ;  Melody  v.  Goodrich, 
67  N.  Y.  App.  Div.  368,  affirmed  170  N.  Y.  185. 

Pennsylvania.  —  Willow  Grove,  etc.,  Plank 
Road  Co.  v.  Philadelphia,  etc.,  R.  Co.,  17  Montg. 
Co.  Rep.  (Pa.)  66;  Plank-Road  Co.  v.  Railroad 
Co.,  14  York  Leg.  Rec.  (Pa.)  187. 

Washington.  —  Tacoma  v.  Bridges,  25  Wash. 
321. 

Wisconsin.  —  Quin  v.  Havenor,  it8  Wis.  53. 
A  Mere  Possibility.  —  Lake  Erie,  etc.,  R.  Co. 
v.  Fremont,  92  Fed.  Rep.  721,  34  C.  C.  A.  625. 
Present  Intention  to  Neglect  Future  Duty. — 

See  McBride  v.  Newlin,  129  Cal.  36;  Barto  v. 
San  Francisco,  135  Cal.  494;  Parsons  v.  Weller, 
CKy.  1903)  72  S.  W.  Rep.  273. 

An  injunction  should  only  be  granted  to  re- 
strain present  illegal  or  injurious  acts  or  their 
threatened  or  anticipated  future  perpetration. 
Sleichcr  -'.  Grogan,  43  N.  Y.  App.  Div.  213; 
San  ford  Dairy  Co.  v.  Sanford,  82  N.  Y.  App. 
Div.  641. 

Refused  Where  No  Danger  of  Continuance.  — 

Redley  v.  Greiner,  T17  Iowa  679. 

5.  Reasonable  Grounds  for  Apprehension  Neces- 
sary. —  Dunlop  Pneumatic  Tyre  Co.  v.  Maison 
Talbot,  20  Time.-  L.  Rep.  88.  579 ;  Ryan  v.  Wil- 
liams, 100  Fed.  Rep.  172:  Mendelson  v.  Mc- 
Cabe.  144  Cal.  230:  Lester  Real  Estate  Co.  v. 
St.  Louis,  169  Mo.  227,  quoting  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  361  ;  Press  Pub. 
Co.  v.  Holnhan,  (Supm.  Ct.  Spec.  T.)  29  Misc. 
(N.  Y.)  684,  affirmed  54  N.  Y.  App.  Div.  638. 


In  Case  of  Doubt  Bill  Should  Be  Retained. — 

Real  Estate  Trust  Co.  v.  Hatton,  194  Pa.  St. 
449. 

362.  1.  Threatened  Injury  with  Power  to 
Injure  Sufficient.  —  Leverich  v.  Mobile,  no  Fed. 
Rep.  170;  Lester  Real  Estate  Co.  v.  St.  Louis, 
169  Mo.  227,  quoting  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  361  ;  Joseph  Schlitz  Brewing 
Co.  v.  Superior,  117  Wis.  297. 

2.  Usually  Not  Remedy  for  Past  Injuries. — 
Wilson  7'.  Boise  City,  7  Idaho  69;  Heinl  v. 
Terre  Haute,  i6t  Ind.  44;  McCurdy  v.  Law- 
rence, 9  Kan.  App.  883,  57  Pac.  Rep.  1057; 
Dixcn  v.  Greene  County,  76  Miss.  794;  Carlin 
v.  Wolff,  154  Mo.  539. 

Proper  Remedy  for  Past  Injuries.  —  Stevenson 
V.  Morgan,  64  N.  J.  Eq.  219. 

3.  Relief  Sometimes  Granted  as  Incident  to  In- 
junction. —  Reese  v.  Wright,  98  Md.  272 ;  Cobb 
v.  Massachusetts  Chemical  Co.,  179  Mass.  423; 
Miller  v.  Edison  Electric  Illuminating  Co.,  66 
N.  Y.  App.  Div.  470;  Wright  v.  Weber,  17  Pa. 
Super.  Ct.  451  ;  Lonsdale  Co.  v.  Woonsocket, 
25  R.  I.  428.  See  also  Chester  v.  Smelting 
Corp.,  85  L.  T.  N.  S.  67. 

Under  the  Connecticut  Practice  Act  damages  may 
be  awarded  for  the  injury  already  committed 
and  an  injunction  may  issue  against  its  con- 
tinuance.    Piatt  v.  Waterbury,  72  Conn.  531, 

77  Am.  St.  Rep.  335. 

363.  1.  Criminal  Acts  —  Property  Rights  Vio- 
lated —  United  States.  —  Allis  Chalmers  Co.  v. 
Reliable  Lodge,  in  Fed.  Rep.  264;  Union  Pac. 
R.  Co.  v.  Ruef,  120  Fed.  Rep.  102. 

Alabama.  —  Pike  County  Dispensary  v.  Brun- 
didge,  130  Ala.  193. 

Colorado.  —  People  v.  District  Ct..  26  Colo. 
386. 

Georgia. —  English  v.  Jones,  108  Ga.  123. 

Illinois.  —  Christie  St.  Commission  Co.  v. 
Board  of  Trade,  92  111.  App.  604  ;  Montreal 
Bank  v.  Waite,  105  111.  App.  373:  Alton  Grain 
Co.  v.  Norton,  105  111.  App.  385;  Christensen  v. 
Kellogg  Switchboard,  etc.,  Co.,  110  111.  App.  61. 

Indiana.  —  State  v.  O'Leary,  155  Ind.  526. 

Kentucky.  —  Undeihill  v.  Murphy,  (Ky.  1904) 

78  S.  W.  Rep.  482. 

Missouri.  —  State  v.  Wood,  155  Mo.  423. 

New  Jersey.  —  Cumberland  Glass  Mfg.  Co.  v. 
Glass  Bottle  Blowers'  Assoc.,  59  N.  J.  Eq.  49. 

Neiv  York.  —  Mt.  Vernon  v.  Seeley,  74  N.  Y. 
App.  Div.  50. 

North  Carolina.  —  Hargett  v.  Bell,  134  N. 
Car.  394. 

Ohio.  —  State  v.  Capital  City  Dairy  Co.,  62 
Ohio  St  123;  Shaw  v.  Inter  state  Sav.,  etc., 
Co.,  8  Ohio  Dec.  510;  State  v.  Hobart,  11  Ohio 
Dec.  166,  8  Ohio  N.  P.  246. 

Wisconsin ,  —  Milwaukee  Electric  R.,  etc., 
Co.  v.  Bradley.  108  Wis.  467. 

4.  Novelty  Not  a  Bar.  —  Weber  v.  Rogers, 
(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  662. 
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8.  Balance  of  Convenience.  —  See  notes  6,  7,  9. 
See  note  1 . 

In  Determining  Which  Way  the  Balance  of  Convenience  Lies.  —  See  notes  2,  3. 

9.  Whether  Injunction  Will  Require  Change  of  Possession.  —  See 

VII.  Second  Injunctions.  —  See  notes  2,  3,  4. 

VIII.  Actions  at  Law —  1.  Nature  and  Extent  of  Jurisdiction.  —  See 

2.  Where  Remedy  at  Law  Is  Adequate  —  a.  Statement  OF  Rule. 


note  5. 
365. 

notes  5,  7. 
366. 

—  See  notes  1,3,  5. 

363.  6.  Balance  of  Convenience  Considered.  — 

Ryan  v.  Williams,  100  Fed.  Rep.  172;  Cohen  v. 
Delavina,  104  Fed.  Rep.  946  ;  Denver,  etc.,  R.  Co. 
v.  U.  S.,  (C.  C.  A.)  124  Fed.  Rep.  156;  Samp- 
son, etc.,  Co.  v.  Seaver-Radford  Co.,  129  Fed. 
Rep.  761  ;  Harriman  v.  Northern  Securities  Co., 
132  Fed.  Rep.  464;  Everett  v.  Tabor,  119  Ga. 
128.  See  also  Moon  v.  Bullock,  6  Quebec  Pr. 
59- 

7.  Where  Injury  Is  Wanton.  —  Herr  v.  Central 
Kentucky  Lunatic  Asylum,  110  Ky.  282  See 
also  Ives  v.  Edison,  124  Mich.  402. 

9.  Refused  When  Injunction  Would  Produce 
More  Injury  than  Refusal — United  Slates. — 
Amelia  Milling  Co.  v.  Tennessee  Coal,  etc.,  Co., 
123  Fed.  Rep.  811. 

Illinois.  —  Lloyd  v.  Catlin  Coal  Co.,  210  111. 
460. 

Indiana.  —  See  Loy  v.  Madison,  etc.,  Gas  Co., 
156  Ind.  332. 

Missouri.  —  Tanner  v.  Lindell  R.  Co.,  180 
Mo.  1 ,  quoting  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  363. 

New  Jersey.  —  Grey  v.  Paterson,  60  N.  J.  Eq. 
385,  83  Am.  St.  Rep.  64;? ;  Mttmford  v.  Ecuador 
Development  Co.,  (N.  J.  1901)  50  Atl.  Rep.  476. 

New  York.  —  Crocker  v.  Manhattan  L.  Ins. 
Co.,  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.) 
687,  modified  and  affirmed  61  N.  Y.  App.  Div. 
226;  Backes  v.  Curran,  (Supm.  Ct.  Spec.  T.) 
36  Misc.  (N.  Y.)  492,  reversed  on  other  grounds 
69  N.  Y.  App.  Div.  188. 

Ohio.  —  Dissette  v.  Lowrie,  9  Ohio  Dec.  545, 
6  Ohio  N.  P.  392. 

Pennsylvania.  —  Stout  v.  Williams,  203  Pa. 
St.  161. 

364.  1.  Tanner  v.  Lindell  R.  Co.,  180  Mo. 
1,  quoting  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  363 

2.  Injury  to  Public. — Tanner  v.  Lindell  R.  Co., 
180  Mo.  1,  quoting  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  363  ;  Scharr  v.  Camden,  (N.  J. 
1901)  49  Atl.  Rep.  817;  Barney  v.  Rapid  Transit 
R.  Com'rs,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N 
Y.)  549  ;  Barney  v.  New  York,  83  N.  Y.  App 
Div.  237,  See  also  Grey  v.  Paterson,  60  N.  J 
Eq.  385,  83  Am.  St.  Rep.  642  ;  Pennsylvania  Co 
v.  Ohio  River  Junction  R.  Co.,  204  Pa.  St.  356 

3.  Goddard  v.  American  Queen.  ("Supm.  Ct 
Spec.  T.)  27  Misc.  (N.  Y.)  482,  44  N.  Y.  App 
Div.  454;  Castle  v.  Bell  Telephone  Co.,  (Supm 
Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  38,  affirmed  49 
N.  Y.  App.  Div.  437  ;  Rogers  v.  Ashbridge,  9 
Pa.  Dist.  195,  23  Pa.  Co.  Ct.  492. 

5.  Property  Not  Taken  from  One  Party  and 
Placed  in  Possession  of  Another.  — Black-  Point  Syn- 
dicate v.  Eastern  Concessions,  79  L.  T.  N.  S. 
658  ;  San  Antonio  Water  Co.  v.  W.  J.  Boden- 


hamer,  etc.,  Water,  etc.,  Co.,  133  Cal.  248;  Min- 
neapolis, etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co., 
116  Iowa  681;  State  v.  Graves,  66  Neb.  17; 
Dickson  v.  Dows,  11  N.  Dak.  404.  See  also 
State  p.  Baker,  62  Neb.  840. 

365.  2.  Not  Granted  on  New  Bill  Containing 
Same  Grounds.  —  Savannah,  etc.,  R.  Co.  v. 
Postal  Tel.-Cable  Co.,  113  Ga.  916;  Buck  v. 
Massie,  109  La.  776;  Wetzstein  v.  Boston,  etc., 
Consol.  Copper,  etc.,  Min.  Co.,  26  Mont.  193, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
365;  Maloney  v.  King,  30  Mont.  414. 

3.  Second  Injunction  Not  Granted  While  First 
in  Force.  —  Leverich  v.  Mobile,  122  Fed.  Rep.  549. 

4.  Savannah,  etc.,  R.  Co.  v.  Postal  Tel.-Cable 
Co.,  113  Ga.  916;  Conwell  v.  Neal,  1  18  Ga.  62^  ; 
Terre  Haute,  etc.,  R.  Co.  v.  Peoria,  etc.,  Union 
R.  Co.,  182  111.  501  ;  Wetzstein  v.  Boston,  etc., 
Consol.  Copper,  etc.,  Min.  Co.,  26  Mont.  193, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
365.  See  also  Reinecke  Coal  Min.  Co.  v.  Wood, 
112  Fed.  Rep.  477. 

5.  Injunction  Does  Not  Operate  on  Courts  or 
Judges.  —  Home  Ins.  Co.  v.  Virginia-Carolina 
Chemical  Co.,  109  Fed.  Rep.  681  ;  State  v.  Fred- 
lock,  52  W.  Va.  232,  94  Am.  St.  Rep.  932. 

7.  Preventing  Vexatious  Use  of  Court  of  Law.  — 
Home  Ins.  Co.  v.  Virginia-Carolina  Chemical 
Co.,  109  Fed.  Rep.  681  ;  Morbey  v.  Chicago,  etc., 
R.  Co.,  116  Iowa  84;  State  v.  Fredlock,  52  W. 
Va.  232,  94  Am.  St.  Rep.  932. 

Injunction  will  not  lie  to  restrain  several 
actions  at  law  where  there  is  involved  no  gen- 
eral principle  conclusive  ts  1o  them  all.  or 
where  the  complainant  has  not  already  estab- 
lished his  right  at  law.  Albert  Lea  v.  Nielsen, 
80  Minn.  101,  81  Am.  St.  Rep.  242. 

366.  1.  Equity  Will  Not  Enjoin  Where  Remedy 
at  Law  Is  Adequate  —  Alabama.  —  Rucker  v. 
Morgan,  122  Ala.  308;  German  v.  Browne.  137 
Ala.  429;  Norwood  v.  Tyson,  138  Ala.  269; 
Cox  v.  O'Neal,  (Ala.  1904)  37  So.  Rep.  674. 

District  of  Columbia.  —  Waggaman  v.  George 
E.  Keith  Co.,  23  App.  Cas.  (D.  C.)  166. 

Georgia.  —  Winn  v.  Pittman,  114  Ga.  862; 
Conwell  v.  Neal.  115  Ga.  42;. 

Illinois.  —  Andel  v.  Starkel,  192  111.  206; 
Rogers  Rallast  Car  Co.  v.  Pcrrin,  88  111.  App. 
323  ;  Bard  v.  Jones,  96  111.  App.  370. 

Indiana.  —  Wayne  County  v.  Dickinson,  153 
Ind.  682. 

Iowa.  —  Morbey  v.  Chicago,  etc.,  R.  Co.,  11C 
Iowa  84. 

Maryland.  —  Peninsular  Constr.  Co.  v.  Mer- 
ritt,  90  Md.  589:  Roland  Park  Co.  v.  Hull,  92 
Md.  301. 

Massachusetts.  — ■  Worcester  v.  Lakeside  Mfg. 
Co.,  174  Mass.  299. 
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306.    b.  Application  of  Rule.  —  See  note  7. 
:H»7.    See  note  4. 

3.  Where  Remedy  at  Law  Is  Inadequate.  —  See  notes  5,  6. 

4.  Where  There  Has  Been  Fraud,  Acoident,  or  Mistake  —  statement  of 

Rule  by  Judge  Story.  —  See  notes  II,  12. 

Hi,*.     This  Statement  Is  Very  Broad.  —  See  note  3. 

5.  Confining  Action  to  Original  Forum.  —  See  note  7. 
;M>!>.    7.  To  Prevent  Inequitable  Defenses.  —  See  note  8. 

Statute  of  Limitations.  —  See  note  9. 
370.    8.  Where  Discovery  Is  Necessary  to  Defense.  —  See  note  6. 

9.  Criminal  Prosecutions  —  a.  STATEMENT  OF  RULE.  — See  note  10. 

871.  See  notes  1,  2,  5. 

b.  Applications  of  Rule.  —  See  note  9. 

872.  c.  Exceptions  to  Rule.  —  See  note  2. 


Mississippi.  —  Larson  v.  Larson,  82  Miss.  116. 

New  Jersey.  —  Slater  v.  Schwegler,  (N.  J. 
1903)  54  Atl.  Rep.  937;  United  New  Jersey  R., 
etc.,  Co.  v.  McCulley,  (N.  J.  1904)  59  Atl.  Rep. 
229. 

New  York.  —  Hooker  v.  Rochester,  57  N.  Y. 
App.  Div.  530,  affirmed  172  N.  Y.  665;  Weber 
v.  Rogers,  (Supm.  Ct.  Spec.  T.)  41  Misc.  (N.Y.) 
662. 

Texas.  —  McMickle  v.  Hardin,  25  Tex.  Civ. 
App.  222. 

West  Virginia.  —  Gall  v.  Tygart's  Valley 
Bank,  50  W.  Va.  597. 

Canada.  —  Miller  v.  Campbell,  14  Manitoba 
437- 

366.  3.  Morbey  v.  Chicago,  etc.,  R.  Co.,  116 

Iowa  84. 

5.  Rule  in  Code  States.  —  McCall  v.  Fry,  120 

Ga.  661. 

7.  Claims  Not  Well  Founded.  —  See  Morbey  v. 
Chicago,  etc.,  R.  Co.,  116  Iowa  84. 

367.  4.  Equitable  Estoppel.  —  See  Given  v. 
Times-Republican  Printing  Co.,  (C.  C.  A.)  114 
Fed.  Rep.  92 ;  Litchfield  v.  Litchfield  Water 
Supply  Co.,  95  111.  App.  647. 

5.  Where  Legal  Remedy  Inadequate.  —  Kidwell 
v.  Godfrey,  14  Hawaii  141,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  367 ;  Williams 
v.  Neely,  (C.  C.  A.)  134  Fed.  Rep.  1  ;  Brooks 
v.  Raiden,  113  Ga.  86;  Blount  v.  Connolly,  no 
Mo.  App.  603;  Weber  v.  Rogers,  (Supm.  Ct. 
Spec.  T.)  41  Misc.  (N.  Y.)  662;  Sloane  v. 
Clauss,  64  Ohio  St.  125. 

6.  Adjustment  of  Complicated  Accounts.  —  Brown 
v.  Schintz,  109  111.  App;  598. 

11.  Mistake.  —  See  Gregory  v.  Howell,  118 
Iowa  26. 

12.  Fraud.  —  Kempson  v.  Kempson,  58  N.  J.  Eq. 
94;  Huettinger  v.  Huettinger,  (N.  J.  1899)  43 
Atl.  Rep.  574.    See  also  Gregory  v.  Howell,  118 

Iowa  26. 

36S.    3.  Mere  Fact  that  There  Is  a  Remedy  at 

Law  Insufficient.  —  Conner  v.  Groh,  90  Md.  674 

7.  Confining  Action  to  Original  Forum.  —  Greg- 
ory v.  Howell,  118  Iowa  26. 

369.    8.  May  Enjoin  Setting  Up  of  Judgment. 

—  Brennan  v.  Berlin  Iron-Bridge  Co.,  73  Conn. 
412.  See  also  Streitwolf  v.  Streitwolf,  181  U. 
S.  179. 

9.  Defense  of  Statute  of  Limitations,  —  Wells  v. 
Vansickle,  112  Fed.  Rep.  398,  quoting  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  369;  Paul 
V.  Fidelity,  etc.,  Co.,  186  Mass.  413,  104  Am. 


St.  Rep.  594;  Clark  v.  Augustine,  62  N.  J.  Eq. 
689. 

370.  6.  Where  Discovery  May  Be  Had  at 
Law,  there  is  no  ground  for  equitable  relief  by 
injunction.  Ducktown  Sulphur,  etc.,  Co.  v. 
Fain,  109  Tenn.  56. 

10.  Prosecution  for  Violation  of  Statutes.  — 
Minneapolis  Brewing  Co.  v.  McGillivray,  104 
Fed.  Rep.  258;  Arbuckle  v.  Blackburn,  (C.  C, 
A.)  113  Fed.  Rep.  616;  Brown  v.  Birmingham, 
140  Ala.  590,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  370,  372 ;  Old  Dominion  Tel.  Co. 
v.  Powers,  140  Ala.  220,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  370;  Louisville, 
etc.,  R.  Co.  v.  Barrall,  (Ky.  1904)  77  S.  W.  Rep. 
1 1 17;  Municipal  Tel.  Co.  v.  McCreary,  (Supm. 
Ct.  Spec.  T.)  77  N.  Y.  Supp.  409 ;  Greiner- 
Kelley  Drug  Co.  v.  Truett,  97  Tex.  377.  See 
also  the  concurring  opinion  of  Walker,  J.,  in 
Paul  v.  Washington,  134  N.  Car.  363,  quoting 
16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  370. 

Does  Not  Apply  to  Prosecution  under  Invalid 
Law.  —  Southern  Express  Co.  v.  Ensley,  116 
Fed.  Rep.  756. 

371.  1.  Infraction  of  Municipal  Ordinance. 
—  Davis,  etc.,  Mfg.  Co.  v.  Los  Angeles,  189 
U.  S.  207,  .115  Fed.  Rep.  537;  Camden  Inter- 
state R.  Co.  v.  Catlettsburg,  129  Fed.  Rep.  421  ; 
Brown  v.  Birmingham,  140  Ala.  590,  citing  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  370, 
372;  Moultrie  v.  Patterson,  109  Ga.  370;  Bain- 
bridge  v.  Reynolds,  1 1 1  Ga.  758 ;  Cavanaugh  v. 
Cleveland,  8  Ohio  Dec.  329,  6  Ohio  N.  P.  423. 
See  also  Morbey  v.  Chicago,  etc.,  R.  Co.,  116 
Iowa  84.  But  see  McFarlain  v.  Jennings,  jo6 
La.  541. 

2.  Prosecution  by  Indictment  or  Summary  Proc- 
ess.—  See  concurring  opinion  of  Walker,  J.,  in 
Paul  v.  Washington,  134  N.  Car.  363,  citing  16 
Am.  and  Eng.  Encyc  of  Law  (2d  ed.)  370, 
and  quoting  all  of  the  text  paragraph. 

5.  Void  Ordinance.  —  Brown  v.  Birmingham, 
140  Ala.  590,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  370-372;  Orange  City  b,  Thayer, 
45  Fla.  502.  But  see  Boyd  v.  Frankfort,  (Ky. 
'903)  77  S.  W.  Rep.  669  ;  Cavanaugh  v.  Cleve- 
land, 8  Ohio  Dec.  329,  6  Ohio  N.  P.  423. 

The  Enforcement  of  an  Ordinance  Void  in  Part 
may  be  enjoined  so  far  as  it  is  void.  Ignaz  v. 
Knoxville,  1  Tenn.  Ch.  App.  1. 

9.  Ordinances  Relating  to  Liquor  Traffic.  — 
Paul  v,  Washington.  134  N.  Cnr.  .'6;. 

372.  2.  Prosecution    to   Try  Right  under 
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373.     Injury  to  Property  Rights.  —  See  note  5. 

373.  11.  Actions  Relating  to  Real  Property.  —  See  note  7. 

13.  Necessity  of  Confessing  Judgment.  —  See  notes  \\%  12. 

374.  IX.  Judgments  and  Decrees  —  1.  Necessity  of  Taking  Advantage  of 
Legal  Remedies  —  b.  Failure  to  Make  Defense  at  Law  —  (i)  Defenses 
Purely  Legal  —  (a)  Statement  of  Rule.  —  See  note  5. 

375.  See  notes  1,  3,  4,  6. 

377.  (2)  Defenses  Cognizable  Both  at  Lata  and  in  Equity.  —  See 
notes  1,  2. 

c  Failure  to  Take  Advantage  of  Remedy  by  Appeal,  Cer- 
tiorari, Motion,  or  Supersedeas.  —  See  note  4. 

378.  See  notes  3,  5. 

2.  Defenses  Not  Available  in  Action  at  Law  —  Defense  of  Purely  Equitable 
Character.  —  See  note  8. 

379.  See  note  i. 

3.  Judgments  Obtained  by  Fraud  —  a.   Statement  of  General 
Rule.  —  See  note  9. 


Consideration  in  Court  of  Equity.  —  Camden  In- 
terstate R.  Co.  v.  Catlettsburg,  129  Fed.  Rep. 
421. 

37*2.  5.  Injury  to  Property  Rights.—  Dobbins 
v.  Los  Angeles,  195  U.  S.  233  ;  Daly  v.  Elton,  195 
U.  S.  242;  Southern  Express  Co.  v.  Ensley,  116 
Fed.  Rep.  756  ;  Camden  Interstate  R.  Co.  v. 
Catlettsburg,  129  Fed.  Rep.  421  ;  Georgia  R., 
etc.,  Co.  v.  Atlanta,  118  Ga.  486;  United  Trac- 
tion Co.  v.  Watervliet,  (Supm.  Ct.  Spec.  T.)  35 
Misc.  (N.  Y.)  392;  Sweeney  v.  Webb,  33  Tex. 
Civ.  App.  324 ;  Joseph  Schlitz  Brewing  Co.  v. 
Superior,  117  Wis.  297.  But  see  Davis,  etc., 
Mfg.  Co.  v.  Los  Angeles,  115  Fed.  Rep.  537. 

May  Enjoin  Enforcement  of  Unconstitutional 
Statute.  —  Greenwich  Ins.  Co.  v.  Carroll,  125 
Fed.  Rep.  121. 

373.  7.  Estoppel  to  Enforce  Claim.  —  Sulli- 
van Timber  Co.  z>.  Mobile,  110  Fed.  Rep.  186. 

11.  Confession  of  Judgment.  —  Henley  v.  Cot- 
trell  Real  Estate,  etc.,  Co.,  101  Va.  70. 

12.  Where  Party  Has  No  Defense  to  Action  at 
Law.  —  Compare  Haynes  v.  Lebanon  Second 
Nat.  Bank,  106  Tenn.  425. 

374.  5.  Failure  to  Make  Defense  at  Law  — 
Alabama.  —  Foshee  v.  McCreary,  123  Ala.  493. 

Arkansas.  —  Moore  v.  McCloy,  70  Ark.  505. 

Connecticut.  —  Allis  v.  Hall,  76  Conn.  322. 

Georgia.  —  Fitzgerald  v.  Bowen,  114  Ga.  691, 
88  Am.  St.  Rep.  53. 

Iowa.  —  Murphy  v.  Cuddihy,  11 1  Iowa  645. 

Mississippi.  —  Sintes  v.  Barber,  78  Miss.  585. 

Nebraska.  —  Hess  v.  Lell,  (Neb.  1903)  94  N. 
W.  Rep  975. 

Oklahoma.  —  Herbein  v.  Moore,  10  Okla.  317. 

Washington.  —  Spokane  Co-operative  Min. 
Co.  v.  Pearson,  28  Wash.  118. 

West  Virginia.  —  Shay  v.  Nolan,  46  W.  Va. 
299. 

375.  1.  Cases  in  Which  Equity  Will  Relieve 
Enumerated.  —  Dolton  v.  Dolton,  201  111.  155; 
Klinesmith  v.  Van  Bramer,  104  111.  App.  384; 
Crist  v.  Cosby,  11  Okla.  635,  quoting  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  374;  Hoge 
v.  Fidelity  L.  &  T.  Co.,  103  Va.  1  ;  Demaris  v. 
Parker,  33  Wash.  200,  citing  t6  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  374,  375  ;  Spokane  Co- 
operative Min.  Co.  v.  Pearson,  28  Wash.  118. 
See  also  Hockaday  v.  Jones,  8  Okla.  156. 


3.  Immaterial  that  Judgment  Is  Wrong.  — 

See  Crist  v.  Cosby,  11  Okla.  635,  quoting  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  374. 

4.  Injustice  and  Hardship  of  Judgment.  —  See 
Crist  z<.  Cosby.  11  Okla.  635,  quoting  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  374. 

6.  Ignorance  of  Defense.  —  Polarek  v.  Gordon, 
102  111.  App.  356;  Chapman  v.  Salfisberg,  m 
111.  App.  102;  Spokane  Co-operative  Min.  Co.  v. 
Pearson,  28  Wash.  118. 

377.  1.  Defenses  Cognizable  Both  at  Law  and 
in  Equity. —  Hoge  v.  Fidelity  L.  &  T.  Co.,  103 
Va.  1. 

2.  Hoge  v.  Fidelity  L.  &  T.  Co.,  103  Va.  1. 

4.  Neglect  of  Remedy  by  Appeal.  —  Dolton  v. 
Dolton,  201  111.  155;  Grampp  v.  McBrearty,  109 
111.  App.  277;  Henion  v.  Pohl,  113  111.  App. 
100;  Kyle  v.  Richardson,  31  Tex.  Civ.  App. 
io  1  ;  Aultman  v.  Higbee,  32  Tex.  Civ.  App. 
502 ;  Ward  v.  Rees,  1 1  Wyo.  459. 

378.  3.  Neglect  of  Remedy  by  Certiorari.  — 
Johnson  v.  Driver,  108  Ga.  595  ;  Reid  v.  Stock 
Yards  Lumber,  etc.,  Co.,  88  111.  App.  32 ;  Chap- 
man v.  Kane,  97  111.  App.  567 ;  Kyle  v.  Rich- 
ardson, 31  Tex.  Civ.  App.  101. 

5.  Neglect  of  Remedy  by  Motion  —  In  Trial 
Court.  —  Kitzman  v.  Minnesota  Thresher  Mfg. 
Co.,  10  N.  Dak.  26;  Sherman  Steam-Laundry 
Co.  v.  Carter,  24  Tex.  Civ.  App.  533. 

8.  Defense  Purely  Equitable.  —  Polarek  v.  Gor- 
don, 102  111.  App.  356.  See  also  Hockaday  v. 
Jones.  8  Okla.  156. 

379.  1.  Where  No  Attempt  to  Defend  Is  Made. 
—  See  Hooper  v.  Birchfield,  138  Ala.  423. 

9.  Judgments  Obtained  by  Fraud —  United 
States.  —  Wood  v.  Davis,  108  Fed.  Rep.  130; 
Holton  v.  Davis,  (C.  C.  A.)  108  Fed.  Rep.  138; 
National  Surety  Co.  v.  State  Bank,  (C.  C.  A.) 
120  Fed.  Rep.  593. 

Connecticut.  —  Allis  v.  Hall,  76  Conn.  322. 
Missouri.  —  Lee  v.  Harmon,  84  Mo.  App.  157. 
Pennsylvania.  —  Mason   v.    Quinn,    9  Kulp 
(Pa.)  543- 

Tennessee.  —  Williams  v.  Pile,  104  Tenn.  273. 

Wisconsin.  —  Balch  v.  Beach,  119  Wis.  77. 

Remedy  at  Law  Does  Not  Oust  Jurisdiction.  — 
Williams  v.  Pile,  104  Tenn.  273. 

State  Court  May  Enjoin  Federal  Judgment.  — 
Keith  v.  Alger,  (tenn.  1905)  85  S.  W-  Rep.  71, 


591 


:iso  :is7 


INJUNCTIONS. 


Vol.  XVI. 


3  SO.    See  notes  1,  2,  3. 

Fraud  in  Procurement  of  Judgment  NecMiary.  —  See  note  5> 

ItS  1 .     Laches  a  Bar  to  Relief.  —  See  note  2. 

Necessity  of  Meritorious  Defense.  —  See  note  6. 
Solvency  of  Defendant.  —  See  note  9. 

c.  Loss  of  Defense  or  Remedy  by  Violation  of  Agreement. 
—  See  note  1 1. 

38*1.    See  note  7. 

3  s  3.    5.  Judgments  Obtained  Through  Mistake  —  Mistake  of  Fact. —  See 

note  4. 

6.  Judgments  Obtained  Through  Accident. — See  note  11. 

385.  8.  Void  Judgments  — a.  Judgments  Void  for  Want  of  Juris- 
diction of  Subject-matter.  — See  notes  7,  8. 

b.  Judgments  Void  for  Want  of  Jurisdiction  of  Person  — 
(1)  Want  of  Notice  or  Process.  —  See  note  10. 

386.  See  note  1. 

Necessity  of  Showing  Defense.  —  See  note  5- 

387.  See  note  I. 

Want  of  Notice  or  Knowledge  Is  Not  Enough.  —  See  note  2. 

Effect  of  Adequate  Remedy  at  Law  on  Right  to  Injunction.  —  See  note  5- 


Will  Enjoin  Judgments  Subsequently  Becoming 
Inequitable.  —  Johnson    v.    Huber,    106  Wis. 

28-'. 

Judgment  Obtained  on  Fraudulent  Service  En- 
joined. —  Dowell  v.  Goodwin,  22  R.  I.  287,  84 
Am.  St.  Rep.  842. 

380.  1.  Meritorious  Defense  Prevented  by 
Fraud.  —  Polarek  v.  Gordon,  102  111.  App.  356; 
Brooks  v.  Twitchell,  182  Mass.  443,  94  Am.  St. 
Rep.  662;  Truitt  v.  Darnell,  65  N.  J.  Eq.  221; 
Delaney  v.  Brown,  72  Vt.  344. 

2.  Loss  of  Right  to  New  Trial  Through  Fraud. 

—  Everett  v.  Tabor,  119  Ga.  128. 

3.  Loss  of  Right  to  Appeal  Through  Fraud.  — 
Everett  v.  Tabor,  119  Ga.  128. 

5.  Cause  of  Action  Vitiated  by  Fraud  Not  Ground 
for  Injunction. — Loughren  v.  Bonniwell,  125  llowa 
518. 

381.  2.  Party  Should  Be  Free  from  Negligence. 

—  Weeks  v.  Holmes,  101  111.  App.  435. 

6.  Strict  Proof  of  Fraud  Necessary. —  Holton  v. 
Davis,  (C  C.  A.)  108  Fed.  Rep.  138;  Wood  v. 
Davis,  108  Fed.  Rep.  130.  See  also  Everett  v. 
Tabor,  119  Ga.  128. 

9.  Effect  of  Solvency  of  Defendant.  —  See  Ev- 
erett v.  Tabor,  119  Ga.  128. 

11.  Violation  of  Agreement. — Perry  v.  Johnston, 
95  Fed.  Rep.  322;  Johnson  v.  Huber,  106  Wis. 
282. 

382.  7.  Agreement  Not  to  Enforce  Judgment. 

—  Delaney  v.  Brown,  72  Vt.  344. 

383.  4.  Mistake  Not  Attributable  to  Party's 
Negligence. —  National  Surety  Co.  v.  State  Bank, 
(C.  C.  A.)  120  Fed.  Rep.  593;  Williams  v.  Pile, 
104  Tenn.  273;  Weed  v.  Hunt,  76  Vt.  212. 

11.  Accident  Not  Attributable  to  Neglect.  — 
National  Surety  Co.  v.  State  Bank,  (C.  C.  A.) 
120  Fed.  Rep.  593;  Polarek  v.  Gordon,  102  111. 
App.  356;  Williams  v.  Pile,  104  Tenn.  273; 
Weed  v.  Hunt,  76  Vt.  212. 

Only  Where  Enforcement  Would  Be  Inequitable. 

—  Little  Rock,  etc.,  R.  Co.  v.  Newman,  73  Ark. 
555- 

385.    7.  View  that  Injunction  Does  Not  Lie. 

—  Birmingham   R.t   etc.,   Co.  v.  Birmingham 


Traction  Co.,  121  Ala.  475;  Hockaday  v.  Jones, 
8  Okla.  156. 

8.  View  that  Injunction  Lies.  —  Tucker  v.  Wil- 
liams, (Tex.  Civ.  App.  1900)  56  S.  W.  Rep. 
585  ;  Harrison  v.  Lokey,  26  Tex.  Civ.  App.  404. 

10.  View  that  Want  of  Jurisdiction  Does  Not 
Authorize  Injunction. —  See  Howlett  v.  Turner, 
93  Mo.  App.  20. 

386.  1.  Power  of  Courts  of  Chancery  to 
Enjoin  —  In  General.  —  Kochman  v.  O'Neill,  202 
111.  no;  Robberson  v.  Crow,  3  Indian  Ter.  174; 
Combs  v.  Sewell,  (Ky.  1900)  59  S.  W.  Rep. 
526;  Strowbridge  v.  Miller,  (Neb.  1903)  94  N. 
W.  Rep.  825;  Dashner  v.  Wallace,  29  Tex.  Civ. 
App.  151  ;  August  Kern  Barber  Supply  Co.  v. 
Freeze,  96  Tex.  513.  See  also  McConkie  v. 
Landt,  126  Iowa  317. 

5.  View  that  Valid  Defense  Need  Not  Be  Shown. 
—  Crippen  v.  X.  Y.  Irrigating  Ditch  Co.,  32 
Colo.  447. 

Judgment  Void  on  Its  Face.  —  When  the  judg- 
ment is  a  nullity  upon  its  face,  it  is  not  neces- 
sary, in  seeking  to  enjoin  its  enforcement,  to 
show  a  valid  defense.  August  Kern  Barber 
Supply  Co.  v.  Freeze,  96  Tex.  513;  Harrison  v. 
Lokey,  26  Tex.  Civ.  App.  404  ;  Cooley  v.  Barker, 
122  Iowa  440;  Schiele  v.  Thede,  126  Iowa 
398- 

387.  1.  View  that  Valid  Defense  Must  Be 
Shown.  —  Rogan  v.  Eads,  101  111.  App.  509; 
True  v.  Mendenhall,  67  Kan.  497,  quoting  16 
Am.  and  Ekg.  Encyc.  of  Law  (2d  ed.>  387; 
Strowbridge  v.  Miller,  (Neb.  1903)  94  N.  W. 
Rep.  825  ;  Chambers  v.  Gallup,  30  Tex.  Civ.  App. 
424;  Foust  v.  Warren,  (Tex.  Civ.  App.  1903) 
72  S.  W.  Rep.  404.  See  also  Tootle  v.  Ellis,  63 
Kan.  422,  88  Am.  St.  Rep.  246. 

2.  True  v.  Mendenhall,  67  Kan.  497,  quoting 
16  Am.  and  Enc.  Encyc.  of  Law  (2d  ed.)  387. 

5.  Givens  v.  Delprat,  28  Tex.  Civ.  App.  363  ; 
Baer  v.  Higson,  26  Utah  78.  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  387.  Compare 
Smith  v.  Carroll,  28  Tex.  Civ.  App.  330  (dis- 
tinguishing Galveston,  etc.,  R.  Co.  v.  Ware,  74 
Tex.  47,  cited  in  the  original  note). 
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389.  9.  Erroneous  or  Irregular  Judgments  —  a.  STATEMENT  OF  RULE. — 
See  note  I. 

390.  b.  Applications  of  Rule.  —  See  note  12. 

391.  See  note  1. 

392.  11.  Judgments  Obtained  Through  Negligence,  Incompetence,  or  Mistake 
of  Attorney.  —  See  note  3. 

393.  12.  Judgments  by  Default  or  Confession  —  judgments  by  Default.  —  See 

notes  15.  17. 

394.  See  notes  1,  2,  3. 

395.  13.  Judgments  Based  on  Gaming  Contracts.  —  See  note  1. 
14.  Judgments  Based  on  Usurious  Contracts.  —  See  note  6. 

396.  16.  Satisfied  Judgments  —  View  that  Satisfied  Judgment  May  Be  Enjoined.  — 
See  note  9. 

397.  View  that  Satisfied  Judgment  Cannot  Be  Enjoined.  —  See  note  I. 

398.  19.  Judgments  or  Decrees  of  Courts  of  Concurrent  Jurisdiction.  —  See 

note  3. 

401.  22.  Injunction  to  Obtain  Benefit  of  Set  off —  Insolvency  of  Judgment  Creditor. 
—  See  note  1. 

X.  Executions  —  1.  Right  to  Levy  and  Sell  in  General.  —  See  note  6. 
2.  Relief  in  General  —  Adequacy  of  Legal  Remedy  —  By  Motion  or  by 
Action.  —  See  note  7. 

403.    3.  When  Remedy  at  Law  Inadequate.  —  See  note  5. 

4.  Irregularities  in  Process  or  Proceedings  Thereunder  —  a.  Rule 
Stated.  —  See  note  9. 

405.    b.  Application  OF  RULE  —  (2)  Irregularity  in  Proceedings  under 

Writ  —  (b)  Levy  upon  Exempt  Property.  —  See  note  3. 


3§9.  1.  Irregularities  and  Errors  Not  Ground 
for  Injunction.  —  Maher  v.  Title  Guarantee,  etc., 
Co.,  95  111.  App.  365;  Myers  v.  Jones,  61  Kan. 
191  ;  Hunter  v.  Kansas  City  Safe  Deposit,  etc., 
Bank,  158  Mo.  262;  Mott  v.  Bernard,  97  Mo. 
App.  265  ;  Henderson  v.  Moore,  125  N.  Car.  383. 

390.  12.  Eendering  Excessive  Judgment.  — 
Henderson  V.  Moore,  125  N.  Car.  383;  George 
v.  Nowlan,  38  Oregon  537. 

391.  1.  Irregularities  in  Service  of  Process. 
—  Off  v.  Title  G..  etc.,  Co.,  87  111.  App.  472. 

392.  3.  Negligence,  Incompetence,  or  Mistake 
of  Counsel. —  Patterson  v.  Yancey,  97  Mo.  App. 
681. 

393.  15.  Judgments  by  Default  Not  Usually 
Believed  Against.  —  Patterson  v.  Yancey,  97 
Mo.  App.  681  :  McHale  v.  Met*,  (Neb.  1903)  96 
N.  W.  Rep.  1004;  Crist  v.  Cosby.  11  Okla.  635". 

17.  Loss  of  Defense  by  Attorney's  Neglect.  — 
See  Kanape  v.  Reeves,  127  Ala.  216. 

394.  1.  Necessity  of  Showing  Meritorious 
Defense.  —  Patterson  v.  Yancey.  97  Mo.  App. 
681  ;  Dorwart  v.  Troyer,  (Neb.  1901)  96  N.  W. 
Rep.  116;  Koehler  v.  Reed,  (Neb.  1901)  96  N. 
W.  Rep.  380 :  Meinert  v.  Harder.  39  Oregon 
609  ;  Sherman  Steam  Laundry  Co.  v.  Carter,  24 
Tex.  Civ.  App.  533. 

2.  Inadequate  Bemedy  at  Law.  —  Koehler  v. 
Reed,  (Neb.  1901)  96  N.  W.  Rep.  380;  Meinert 
v.  Harder,  39  Oregon  609. 

3.  Absence  of  Negligence.  —  Patterson  v.  Yan- 
cey, 97  Mo.  App.  681  :  Dorwart  v.  Troyer,  (Neb. 
1901)  96  N.  W.  Rep.  116:  Koehler  v.  Reed, 
(Neb.  1901)  96  N.  W.  Rep.  380;  Meinert  v. 
Harder,  39  Oregon  tfog. 

395.  1.  Where  Judgments  Based  on  Gaming 
Contracts  Void.  —  Harris  v.  McDonald,  79  111. 
App.  638. 

3  Supp.  E.  of  L.—3& 


6.  Qualifications  of  Bule  —  Embarrassment  and 
Difficulty  in  Legal  Bemedy.  —  Huff  v.  Miller, 
(Tenn.  Ch.  1900)  58  S.  W.  Rep.  876. 

396.  9.  Injunction  of  Satisfied  Judgment.  — 
Johnson  v.  Huber,  106  Wis.  282. 

397.  1.  View  that  Equity  Cannot  Enjoin  Satis- 
fied Judgment. —  Pyle  v.  Crebs,  112  111.  App.  480. 

398.  3.  Judgments  or  Decrees  of  Courts  of 
Concurrent  Jurisdiction. —  Adoue  v.  Wettermark, 
22  Tex.  Civ.  App.  S45 ;  Ellis  v.  Harrison,  24 
Tex.  Civ.  App.  13.  But  see  Allis  v.  Hall,  76 
Conn.  322. 

Bule  under  Kentucky  Code. —  Shackleford  v. 
Patteson,  no  Ky.  863. 

401.  1.  View  that  Insolvency  of  Judgment 
Creditor  Sufficient.  —  Dunham  Lumber  Co.  v. 
Holt,  124  Ala.  181  ;  Commercial  State  Bank  v. 
Ketchum,  (Neb.  1901)  96  N.  W.  Rep.  614;  Nor- 
ton v.  Wochler,  31  Tex.  Civ.  App.  522. 

6.  Satisfied  Execution.  —  An  injunction  will 
not  lie  to  restrain  an  officer  from  enforcing  a 
satisfied  execution.  Parker  v.  Oxendine,  85  Mo. 
App.  212. 

7.  By  Motion  in  Action. —  Hitchcock  v.  Culver, 
107  Ga.  184;  Cincinnati,  etc..  R.  Co.  v.  Cathcart, 
in  Ga.  818,  81  Am.  St.  Rep.  81;  Rice  v. 
Macon,  117  Ga.  401;  Linvill  v.  Brown,  9  Kan. 
App.- 747;  Ward      Rees,  11  Wyo.  459. 

If  Relief  Denied  Equity  May  Interfere.  —  Ep- 
pinger  v.  Scott,  130  Cal.  275. 

403.  5.  Bemedy  Inadequate.  -  -  Eufaula  Nat. 
Bank  v.  Pruett,  128  Ala.  470;  Plummer  v.  Tal- 
bott,  (Ky.  1899)  50  S.  W.  Rep.  1097. 

9.  Void  Process.  —  There  is  a  concurrent 
remedy  by  injunction  in  a  court  of  equity  to 
enjoin  void  process.  Alexander  v.  Henderson, 
105  Tenn.  411. 

IO.I.    3.  May  Enjoin    Sale  of  Property  Ex- 
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406. 

note  i. 

107. 

Sec  note  i . 


Exemptions  in  Land  —  Homestead.  —  See  note  5- 
5.  Seizure  of  Property  of  Stranger  to  Writ  —  a. 


In  General.  —  See 


b.  Remedy  by  Trial  of  Right  of  Property.  —  See  note  4. 
d.  When  Remedy  at  Law  Is  Inadequate  —  (1)  In  General. — 


108. 

note  5. 


Ordinary  Legal  Remedies  Not  Available.  —  See  note  3. 

(2)  Property  of  Peculiar  Value  to  Owner.  — See  note  6. 

6.  To  Prevent  Cloud  upon  Title  —  a.  Power  in  General. 


See 


eral  Rule 
100. 

note  3. 

410. 
411. 

Courts  — 

8tatute.  — 

413 


b.  Circumstances  Justifying  Interference 
as  to  Void  Sale.  —  See  notes  6,  8. 
(2)  Conflict  of  Authority  —  Levy  upon  Land  of  Stranger 


(1)  Broad  Gen- 
to  Writ.  —  See 


Prevention  of  Cloud  Though  Sale  Would  Be  Void.  —  See  note  5. 
Relief  Though  Judgment  Not  a  Lien.  —  See  note  I. 

XI.  Power  of  Federal  Courts  to  Enjoin  Proceedings  in  State 
- 1.  Where  State  Court  First  Acquires  Jurisdiction — in  construing  This 

See  note  7. 

The  Prohibition  Contained  in  the  Statute.  —  See  notes  3,  4. 


empted  by  Agreement.  —  Streeter  v.  Seigman,  (N. 
J.  1900)  45  Atl.  Rep.  908. 

405.  5.  Homestead  Exemptions. —  Wylde  v. 

Capps,  27  Tex.  Civ.  App.  112. 

406.  1.  Seizure  of  Stranger's  Property  —  Gen- 
eral Rule.  — Greenberg  v.  Holmes,  100  111.  App. 
186;  White  v.  Smith,  (N.  J.  1904)  58  Atl.  Rep. 
817;  Zanhizer  v.  Hefner,  47  W.  Va.  418. 

That  a  portion  of  the  personal  property  lev- 
ied upon  does  not  belong  to  the  appellant  affords 
him  no  ground  for  enjoining  the  sale  under 
execution.  Corder  v.  Steiner,  (Tex.  Civ.  App. 
1899)  54  S.  W.  Rep.  277. 

4.  Trial  of  Right  of  Property.  —  Williams  v. 
Farmers'  Nat.  Bank,  22  Tex.  Civ.  App.  581. 

407.  1.  Remedy  at  Law  Inadequate.  —  Gale 
Mfg.  Co.  v.  Sleeper,  (Kan.  1905)  79  Pac.  Rep. 
648;  Bean  v.  Everett,  (Ky.  1900)  56  S.  W.  Rep. 
403;  Halley  v.  Ingersoll,  14  S.  Dak.  7. 

3.  Ordinary  Remedies  Not  Available.  —  Where 
the  sheriff  levies  on  property  but  does  not  re- 
move it,  the  defendant  in  the  execution  who 
still  retains  the  goods  cannot  sustain  replevin 
against  the  officer,  and  therefore  an  injunction 
will  issue  to  prevent  the  sale  of  such  property. 
Owens  v.  Gascho,  154  Ind.  225. 

6.  Property  of  Peculiar  Value.  —  Sloane  v. 
Clauss,  64  Ohio  St.  125;  Zanhizer  v.  Hefner, 
47  W.  Va.  418. 

40§.  5.  Where  Deed  Would  Be  Set  Aside.  — 
George  v.  Nowlan,  38  Oregon  537 ;  Barrell  v. 
Adams,  26  Pa.  Super.  Ct.  635. 

6.  Void  Sale  —  General  Rule.  —  See  Chamber- 
lain v.  Baker,  28  Tex.  Civ.  App.  499. 

8.  No  Equity  Where  Complainant  Shows  Title 
in  Himself. —  Injunction  lies  to  restrain  the  sale 
of  land  under  an  execution  issued  upon  a  void 
judgment  where  the  defect  does  not  appear  on 
the  face  of  the  record,  since  the  effect  of  such 
sale  would  be  to  create  a  cloud  upon  the  title. 
Henman  v.  Westheimer,  no  Mo.  App.  191. 

409.  3.  Levy  upon  Land  of  Stranger  to  Writ. 
—  Meyer  v.  Ives,  28  Colo.  461  ;  Magoffin  v.  San 
Antonio  Brewing  Assoc.,  (Tex.  Civ.  App.  1905) 
84  S.  W.  Rep.  843- 


5.  Prevention  of  Cloud  Though  Sale  Would  Be 
Void. — Einstein  v.  State  Bank,  137  Cal.  47; 
Bean  v.  Everett,  (Ky.  1900)  56  S.  W.  Rep.  403. 

410.  1.  Where  Judgment  Not  a  Lien. — 

Predohl  v.  O'Sullivan,  59  Neb.  311. 

411.  7.  Statute  Prohibits  Interference  with 
Proceedings  Already  Begun.  —  U.  S.  v.  Park- 
hurst-Davis  Mercantile  Co.,  176  U.  S.  317; 
Mutual  Reserve  Fund  L.  Assoc.  v.  Phelps,  190 
U.  S.  147 ;  Chicago,  etc.,  R.  Co.  v.  St.  Joseph 
Union  Depot  Co.,  92  Fed.  Rep.  22 ;  Aultman, 
etc.,  Co.  v.  Brumfield,  102  Fed.  Rep.  7;  Oli- 
ver v.  Parlin,  etc.,  Co.,  (C.  C.  A.)  105  Fed. 
Rep.  272 ;  Phelps  v.  Mutual  Reserve  Fund 
L.  Assoc.,  (C.  C.  A.)  112  Fed.  Rep.  453,  af- 
firmed 190  U.  S.  147;  Evans  v.  Gorman,  115 
Fed.  Rep.  399 ;  Texas  Cotton  Products  Co.  v. 
Starnes,  12S  Fed.  Rep.  183,  affirmed  (C.  C.  A.) 
133  Fed.  Rep.  1022. 

The  Circuit  Court  of  the  United  States  is 
without  jurisdiction  to  enjoin  a  state  from  the 
enforcement  of  its  own  laws.  State  v.  Chicago, 
etc.,  R.  Co.,  61  Neb.  545,  62  Neb.  123. 

Criminal  Prosecutions  in  a  police  court  for 
violation  of  a  municipal  ordinance  are  pro- 
ceedings within  the  meaning  of  this  section. 
Camden  Interstate  R.  Co.  v.  Catlettsburg,  129 
Fed.  Rep.  421. 

Corporation  Commission  of  North  Carolina.  — 
Although  the  corporation  commission  of  North 
Carolina  is  a  court  of  record,  it  may  be  enjoined 
by  a  fedeial  court  as  to  acts  not  judicial. 
Southern  R.  Co.  v.  Greensbcro  Ice,  etc.,  Co.,  134 
Fed.  Ren.  82. 

The  Court  of  Visitation  of  Kansas  is  not  a  court 
within  the  meaning  of  the  section.  Western 
Union  Tel.  Co.  v.  Myatt,  98  Fed.  Rep.  335. 

The  State  Railroad  Commission  is  rot  a  court 
within  the  meaning  of  the  section.  Louisville, 
etc.,  R.  Co.  v.  Brown,  123  Fed.  Rep.  946. 

The  Commissioners'  Court  of  a  Texas  County 
is  not  a  court  within  the  meaning  of  the  section. 
Busch  v.  Webb,  122  Fed.  Rep.  6s 5. 

412.  3.  Application  of  Statute  to  Courts, 
Officers,  and   Litigants. —  Coeur  d'Alene  R.,  etc., 


594 


Vol.  XVI. 


INJUNCTIONS. 


412  423 


412. 
413. 


414. 


Illustrations.  —  See  notes  7,  8. 
Where  Property  of  Third  Person  Sold.  —  See  note  2. 
Receivership.  —  See  note  4. 

2.  Where  Federal  Court  First  Acquires  Jurisdiction.  —  See  note  12. 

See  note  2. 

3.  Where  Suit  Has  Been  Removed  to  Federal  Court.  —  See  note  5. 

4.  Under  Bankruptcy  Laws  —  a.  Under  Act  of  1898 — (1)  Where 
Time  After  Which  Petition  May  Be  Filed  Has  Not  Elapsed.  —  See  note  10. 

420.  XII.  Power  of  State  Courts  to  Enjoin  Proceedings  in  Federal 
Courts.  —  See  note  3. 

421.  XIII.  Power  of  Courts  of  One  State  or  Country  to  Enjoin  Pro- 
ceedings in  Another  State  or  Country  —  2.  Power  to  Enjoin  Proceedings  of 
Courts  of  Sister  State  —  a.  Under  What  Circumstances  Injunction 

GRANTED  —  Statement  of  Rule.  —  See  note  7. 

422.  Evasion  of  Domestic  Laws.  —  See  notes  I,  3,  6. 

423.  XIV.  Enjoining  Legislative  or  Executive  Action.  —  See  notes  3, 4. 
XV.  Modification,  Dissolution,  Reinstatement,  and  Continu- 
ance —  1.  Modification  of  Injunction.  —  See  notes  7,  9. 


Co.  y.  Spalding,  (C.  C.  A.)  93  Fed.  Rep.  280; 
Security  Trust  Co.  v.  Union  Trust  Co.,  134  Fed. 
Rep.  301. 

412.  4.  Application  to  All  Steps  Taken  in  Pro- 
ceedings.—  Leathe  v.  Thomas,  (C.  C.  A.)  97 
Fed.  Rep.  136;  Security  Trust  Co.  v.  Union 
Trust  Co.,  134  Fed.  Rep.  301. 

Does  Not  Apply  to  Threatened  Proceedings. — 
Camden  Interstate  R.  Co.  v.  Catlettsburg,  129 
Fed.  Rep.  421. 

7.  Judgments  of  State  Court.  —  Compare  Na- 
tional Surety  Co.  v.  State  Bank,  (C.  C.  A.)  120 
Fed.  Rep.  593. 

8.  Sales  under  Execution  —  Generally.  —  Leathe 
v.  Thomas,  (C.  C.  A.)  97  Fed.  Rep.  136;  Mills 
v.  Provident  L.  &  T.  Co.,  (C.  C.  A.)  100  Fed. 
Rep.  344. 

413.  2.  View  that  Court  Cannot  Enjoin.  — 

Mills  v.  Provident  L.  &  T.  Co.,  (C.  C.  A.)  100 
Fed.  Rep.  344. 

4.  Issuance  of  Certificates  by  Receiver.  —  See 

Phelps  v.  Mutual  Reserve  Fund  L.  Assoc.,  (C. 
C.  A.)  112  Fed.  Rep.  453,  affirmed  190  U.  S.  147. 

12.  Where  Federal  Courts  First  Acquire  Juris- 
diction. —  Riverdale  Cotton  Mills  v.  Alabama, 
etc.,  Mfg.  Co.,  in  Fed.  Rep.  431,  citing  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  413;  Iron 
Mountain  R.  Co.  v.  Memphis,  (C.  C.  A.)  96  Fed. 
Rep.  113;  Rodgers  v.  Pitt,  96  Fed.  Rep.  668; 
James  v.  Central  Trust  Co.,  (C.  C.  A.)  98  Fed. 
Rep.  480:  Pitt  v.  Rodgers,  (C.  C.  A.)  104  Fed. 
Rep.  387  ;  Mercantile  Trust,  etc.,  Co.  v.  Roanoke, 
etc.,  R.  Co.,  109  Fed.  Rep.  3  ;  Starr  v.  Chicago, 
etc.,  R.  Co.,  110  Fed.  Rep.  3,  affirmed  188  U.  S. 
537 ;  State  Trust  Co.  v.  Kansas  City,  etc.,  R. 
Co.,  no  Fed.  Rep.  10;  Stewart  v.  Wisconsin 
Cent.  R.  Co.,  117  Fed.  Rep.  782;  Union  L.  Tns. 
Co.  v.  Riggs,  123  Fed.  Rep.  312,  reversed  on 
other  grounds  (C.  C.  A.)  129  Fed.  Rep.  207; 
Massie  v.  Buck,  (C.  C.  A.)  128  Fed.  Rep.  27; 
Julian  v.  Central  Trust  Co.,  193  U.  S.  93.  See 
also  Phelps  v.  Mutual  Reserve  Fund  L.  Assoc., 
(C.  C.  A.)  ii2  Fed.  Rep.  453,  affirmed  190  U.  S. 
147- 

411.    2.   Rodders  v.  Pitt,  06  Fed.  Rep.  668. 

5.  Wherj  Cause  Is  Removed  to  Federal  Court.  — 

Phelps  v.  Mutual  Reserve  Fund  L.  Assoc.,  (C. 
C.  A.)  112  Fed.  Rep.  453  afirired  190  U.  S.  147. 


10.  As  to  the  powers  of  bankruptcy  courts  to 
stay  proceedings  in  state  courts,  see  the  anno- 
tations to  the  title  Insolvency  and  Bank- 
ruptcy, passim. 

420.  3.  State  Courts  Cannot  Enjoin  Proceed- 
ings in  Federal  Courts.  —  Farmers'  L.  &.  T.  Co. 
v.  Lake  St.  El.  R.  Co.,  177  U.  S.  51  ;  Johnstown 
Min.  Co.  v.  Morse,  (Supm.  Ct.  Spec.  T.)  44 
Misc.  (N.  Y.)  504;  McCullough  v.  Hicks,  63 
S.  Car.  542. 

Exception.  —  A  state  court  having  jurisdiction 
over  the  party  may  restrain  the  prosecution  of 
an  action  in  a  federal  court,  no  federal  ques- 
tion being  involved,  until  he  shall  make  such 
discovery  of  evidence  as  the  rules  of  equity 
require.  Shaw  V.  Frey,  (N.  J.  1905)  59  Atl. 
Rep.  811. 

421.  7.  Power  of  Court  of  Equity  to  Enjoin. 

—  Biggs  v.  Colby,  (Indian  Ter.  1902)  69  S.  W. 
Rep.  910  ;  Margarum  v.  Moon,  63  N.  J.  Eq.  586  ; 
Locomobile  Co.  v.  American  Bridge  Co.,  80  N. 
Y.  App.  Div.  44. 

422.  1.  Proceedings  in  Sister  State  to  Evade 
Laws  of  Domestic  State. —  Biggs  v.  Colby,  (In- 
dian Ter.  1902)  69  S.  W.  Rep.  910. 

3.  Proceedings  in  Sister  State  to  Subject  Exempt 
Wages  to  Satisfaction  of  Claim.  —  Galbraith  v. 
Rutter,  20  Pa.  Super.  Ct.  554. 

6.  Proceedings  in  Foreign  State  to  Evade  Do- 
mestic Insolvency  Laws. — -Davis  v.  Butters  Lum- 
ber Co.,  132  N.  Car.  233. 

423.  3.  Enjoining  Legislative  Action.  — 
Wright  v.  People,  31  Colo.  461  ;  Dailey  v.  Nas- 
sau County  R.  Co.,  52  N.  Y.  App.  Div.  272; 
Kadderly  v.  Portland,  44  Oregon  118;  State  v. 
Superior  Ct.,  105  Wis.  651. 

May  Enjoin  Extension  of  Franchise  by  City.  — 
Poppleton  v,  Moores,  62  Neb.  851. 

4.  Enjoining  Executive  Action. —  Kirvvan  v. 
Murphy,  189  U.  S.  35;  People  v.  District  Ct., 
29  Colo.  182;  Kansas  City  Southern  R.  Co.  v. 
State  R.  Commission,  106  La.  583  ;  In  re  Grear, 
9  Ohio  Dec.  209,  6  Ohio  N.  P.  312. 

7,  Power  of  Court  to  Modify  Injunction.  —  Den- 
ver, etc.,  R.  Co.  v.  U.  S.,  (C.  C.  A.)  124  Fed. 
Rep.  156. 

9.  Discretion  of  Court  Not  Lightly  Disturbed.  — 

Christopher    v.    Condogeorge,    128    Cal.  581; 
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2.  Dissolution  of  Injunction  —  a.  What  Courts  Have  Power  to 

—  See  note  2. 

/>.  DlSCREI  [ON  OFCOURT  IN  DISSOLVING  INJUNCTION. — See  note  3. 
Naturo  of  Discretion.  —  See  notes  I,  2,  3. 

d.  [pso  Facto  Dissolution.  —  See  notes  5,  6. 
g.  Grounds  of  Dissolution  — (i)  Want  of  Jurisdiction  to  Issue. 

otes  2.  3,  6. 

•  (3)  Vagueness  and  Uncertainty  of  Writ.  —  See  note  2. 
(4)  Laches  in  Prosecuting  Cause.  —  See  note  3. 

.    (6)  Defective  Service  of  Process.  —  See  note  9. 

•  (7)  Want  of  Notice  <?/  Application.  —  See  note  1. 
(9)  Defective  or  Insufficient  Bond — (a)  in  General.  —  See  notes  6,  7. 
See  note  1 . 

(b)  Requiring   Additional   Security  —  Court   May   Require  or  Permit  Additional 
General  Rule.  —  See  note  4. 
(12)  Misrepresentation   or  Suppression  of  Material  Facts. — See 


5.  Dismissal  of  Bill  Dissolves  Injunction.  — 

Lyons  v.  Green,  68  Ark.  205 ;  Shackleford  V. 
Williams,  (Ky.  1899)  51  S.  W.  Rep.  614;  South 
Carolina,  etc.,  R.  Co.  v.  American  Telephone, 
etc.,  Co.,  65  S.  Car.  459 

An  Amendment  to  the  Bill  bringing  in  new  de- 
fendants operates  ipso  facto  as  a  dissolution  of 
an  injunction  previously  granted.  Rogers  v. 
Ashbridge,  9  Fa.  Dist.  195,  23  Pa.  Co.  Ct.  492. 

Dissolved  by  Reversal  of  Order  Making  Injunction 
Perpetual.  —  Gage  v.  Parker,  178  111.  455. 

6.  Expiration  of  Time  of  Operation  Does  Not 
Dissolve. — Bush  v.  Kirkbr.de,  131  Ala.  405. 

426.  2.  Want  of  Jurisdiction  to  Issue.  —  Pa- 
cific Invest.  Co.  :'.  Swan,  2  N.  W.  Ter.  337. 

3.  Adequate  Remedy  at  Law.  —  Null  v.  Elliott, 
52  W.  Va.  229. 

6.  Court  Without  Jurisdiction  to  Grant  Injunc- 
tion. —  See  also  Moore  v.  Bullock,  5  Quebec 
Pr.  464. 

427.  2.  Uncertainty  Renders  Injunction  Order 
Invalid.  —  Regan  v.  Sorenson,  13  N.  Dak.  357. 
See  also  St.  Regis  Paper  Co.  v.  Santa  Clara 
Lumber  Co.,  55  N.  Y.  App.  Div.  225. 

3.  Due  Diligence  in  Prosecuting  Cause  Necessary. 

—  Gibbs  v.  Ward.  (N.  J.  1901)  48  Atl.  Rep. 
24.3. 

428.  9.  Process  Regularly  Sued  Out  but  Ir- 
regularly Served. —  Service  of  a  preliminary  in- 
junction order  will  not  be  set  aside  for  failure 
of  service  of  a  copy  of  the  undertaking  required 
by  such  order  where  the  merits  of  the  case  are 
with  the  plaintiffs.  Knudsen  v.  Friedery,  (Supm. 
Ct.  Spec.  T.I  27  Misc.  (N.  Y.)  58. 

429.  1.  When  Want  of  Notice  Ground  to 
Dissolve.  —  Minneapolis,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  116  Iowa  681. 

6.  Whether  Sufficient  Ground  to  Dissolve.  — 
Neumann  v.  Moretti.  146  Cal.  31  ;  Speyrer  v. 
Miller,  108  La.  204;  Moon  v.  Bullock,  6  Quebec 
Pr.  59.  See  also  Ingalls  v.  Merchants'  Nat. 
Bank,  51  N.  Y.  App.  Div.  .105. 

7.  Allowing  Reasonable  Time  to  File  Sufficient 
Bond.  —  Cotten  v.  Christen,  no  La.  444. 

430.  1.  Where  Complainant  Would  Be  Im- 
mediately Entitled  to  Another  Writ.  —  Cotten  v. 
Christen,  no  La.  444. 

4.  Power  of  Court  to  Require  Additional  Security. 

—  Swope  v.  Seattle,  35  Wash.  60. 

431 .  2.  Misrepresentation  or  Concealment  of 
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Keogh  v.  Pittston,  etc.,  St.  R.  Co.,  195  Pa.  St. 
131- 

424.  2.  Dissolution  by  Court  Other  than  That 
Granting  Injunction.  —  A  circuit  judge  should 
not  dissolve  an  injunction  granted  by  a  district 
judge  holding  a  Circuit  Court.  Ide  v.  Crosby, 
104  Fed.  Rep.  582. 

3.  Judicial  Discretion  in  Dissolving  Injunction 

—  United  States.  —  Terre  Haute  v.  Farmers' 
L.  &  T.  Co.,  (C.  C.  A.)  99  Fed.  Rep.  838. 

Alabama.  —  Mabel  Min.  Co.  v.  Pearson  Coal, 
etc.,  Co.,  121  Ala.  567;  Dunham  Lumber  Co.  v. 
Holt,  124  Ala.  181. 

Arizona.  —  Hampson  v.  Adams,  6  Ariz.  335. 

California.  —  Einstein  v.  State  Bank,  137  Cal. 
47- 

Florida.  —  Baya  v.  Lake  City,  44  Fla.  491; 
Richardson  v.  Kittlewell,  45  Fla.  551. 

Michigan.  —  Kelsey  v.  Wayne  Circuit  Judge, 
120  Mich.  457. 

Minnesota.  —  Stillwater  Water  Co.  v.  Farmer, 
92  Minn.  230. 

Mississippi.  —  Alcorn  v.  Alcorn,  76  Miss. 
907. 

Montana. — -  Craver  v.  Stapp,  26  Mont.  314. 

New  York.  —  Delaware,  etc.,  R.  Co.  v.  Syra- 
cuse, etc.,  R.  Co.,  43  N.  Y.  App.  Div.  621  ;  Levy 
v.  Rosenstein,  56  N.  Y.  App.  Div.  618. 

North  Dakota.  —  Dickson  v.  Dows,  n  N. 
Dak.  404. 

Pennsylvania.  —  Packard  v.  Thiel  College,  207 
Pa.  St.  280. 

West  Virginia.  —  McEldowney  v.  Lowther,  49 
W.  Va.  348. 

Wisconsin.  —  Milwaukee  Electric  R.,  etc.,  Co. 
v.  Bradley,  108  Wis.  467. 

This  rule  applies  notwithstanding  the  coming 
in  of  a  sworn  answer  fully  meeting  the  allega- 
tions of  the  bill.  Chicago,  etc.,  R.  Co.  v.  Kala- 
mazoo Circuit  Judge,  (Mich.  1904)  101  N.  W. 
Rep.  525.    See  also  Price  v.  Grice.  10  Idaho  443. 

425.  1.  Discretion  Should  Not  Be  Arbitrary. 

—  Marshfield  Land,  etc.,  Co.  v.  John  Week 
Lumber  Co.,  108  Wis.  268. 

2.  Consideration  of  Balance  of  Convenience.  — 
Alcorn  v.  Alcorn,  76  Miss.  007  ;  Gerken  v.  Hall, 
CSupm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  225, 
affirmed  65  N.  Y.  App.  Div.  16. 

3.  Ehrenreich  v.  Froment,  54  N.  Y.  App.  Div. 
196.    See  also  Stale  v.  Judge.  ?2  La  Ann.  1275. 
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431.    (14)  Where  Injunction  Has  Become  Useless.  — See  note  8. 
433.   It.  Effect  of  Dissolution.  —  See  notes  1,  3. 

3.  Continuance  of  Injunction  —  a.   Judicial  Discretion  as  to 
Continuance.  —  See  notes  4,  5. 

433.  See  note  1. 

b.  Grounds  for  Continuing  Injunction  —  where  Dissolution 

Would  Amount  to  Denial  of  Relief.  —  See  note  3. 

Where    Dissolution    Would    Work    Greater    Injury    than    Continuance.  - —  See 

notes  5,  6. 

434.  Doubtful  Cases.  —  See  note  2. 

Where  Doubtful  Questions  of  Law  Are  at  Issue.  —  See  note  3- 
Where  Answer  Sets  Up  New  Matter.  — ■  See  note  7. 
Effect  of  Final  Judgment.  —  See  note  8. 

435.  4.  Reinstatement  or  Revival  of  Injunction.  —  See  note  2. 

436.  XVI.  Violation  of  Injunction  —  1.  Duty  to  Obey  and  Consequences 
of  Disobedience.  —  See  notes  1,  3,  4. 

Violation  Pending  Appeal.  ■ —  See  note  5. 

2.  What  Constitutes  Violation  —  Knowledge  of  Injunction.  —  See  notes 


Material  Facts.  —  Miller  v.  Campbell,  14  Mani- 
toba 437. 

431.  8.  Where  Injunction  No  Longer  Neces- 
sary.—  Gibson  v.  Powell,  96  Mo.  App.  681, 
quoting  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  431. 

4'-l2.  I.  Where  Further  Proceedings  Necessary 
for  Relief.  —  Baya  v.  Lake  City,  44  Fia.  491  ; 
Richardson  v.  Kittlewell,  45  Fia.  551  ;  Baird  v. 
Ellsworth  Trust  Co.,  45  F!a.  187. 

3.  Dissolution  Leaving  Nothing  More  to  Be 
Decided.  —  Field  v.  Western  Springs,  181  111. 
186;  Williams  v.  Chicago  Exhibition  Co.,  188 
111.  19 ;  Goddard  v.  Chicago,  etc.,  R.  Co.,  202 
111.  362;  Hontros  v.  Chicago,  113  111.  App.  318; 
Gulick  v.  Fisher,  92  Md.  353  ;  Magoffin  v.  San 
Antonio  Brewing  Assoc.,  (Tex.  Civ.  App.  1905) 
84  S.  W.  Rep.  843. 

4.  Discretion  of  Court. —  Miller  v.  Campbell,  14 
Manitoba  437. 

A  Stipulation  that  the  Order  Shall  Be  Continued 
until  the  final  determination  of  the  cause  will 
be  upheld.    Maggs  v.  Morgan,  30  Wash.  604. 

Continuance  Pending  Appeal.  —  A  circuit  court 
has  power  in  its  final  judgment  or  decree  to 
continue  in  force  an  interlocutory  injunction 
granted  at  the  beginning  of  the  cause  pending 
an  appeal  therefrom  to  the  Supreme  Court. 
State  v.  Dearing,  180  Mo.  53. 

6.  When  Interference  with  Discretion  Author- 
ized. —  Van  Orden  v.  1-edwith,  44  N.  Y.  App. 
Div.  580. 

433.    1.  Cases  Free  from  Doubt.  —  Ferris  v. 
Hoglan,  121  Ala.  240. 
3.  Where  Dissolution  Would  Prevent  Relief 

Sought. —  Rochester  v.  Bell  Telephone  Co.,  52 
N.  Y.  App.  Div.  6. 

5.  Where  Dissolution  More  Injurious  than  Con- 
tinuance,—  Robrecht  v.  Rcbrecht,  46  W.  Va. 
738. 

6.  Mabel  Min.  Co.  v.  Pearson  Coal,  etc.,  Co., 
121  Ala.  567  ;  Milwaukee  Electric  R.,  etc.,  Co. 
v.  Bradley.  ro8  Wis.  467. 

4!M.  2.  Doubt  as  to  Whether  Equities  Suf- 
ficiently Answered. —  Raleigh,  etc.,  R.  Co.  v.  Ab- 
erdeen, etc.,  R.  Co..  125  N.  Car.  96;  Robrecht 
v.  Robrecht,  46  W.  Va.  738. 


3.  Important  Questions  of  Law  at  Issue.  — 

State  v.  Cuyahoga  County,  12  Ohio  Cir.  Dec.  328. 

7.  New  Matter  Set  Up  by  Answer.  —  Agee  v. 
Louisville,  etc.,  R.  Co.,  (Ala.  1904)  37  So.  Rep. 
680 ;  Greensboro  Natural  Gas  Co.  v.  Fayette 
County  Gas  Co.,  200  Pa.  St.  388. 

8.  Effect  of  Final  Judgment.  —  Sweeney  v.  Han- 
ley,  (C.  C.  A.)  126  Fed.  Rep.  97. 

435.  2.  Reinstatement  of  Injunction. —  Steel- 
smith  v.  Fisher  Oil  Co.,  47  W.  Va.  391.  See 
also  Kester  v.  Alexander,  47  W.  Va.  329. 

Order  of  Dissolution  Prerequisite  to  Reinstate- 
ment. —  Robertson  v.  Montgomery  Baseball 
Assoc.,  140  Ala.  320. 

A  Temporary  Restraining  Order  issued  by  the 
clerk  or  other  officer  without  notice  is  not  an 
injunction  that  can  he  reinstated  by  a  judge  of 
the  Court  of  Appeals,  as  provided  by  Code  Ky. 
§  296.  Matthews  v.  Rogers,  107  Ky.  236; 
Jones  v.  Walker,  (Ky.  1902)  70  S.  W.  Rep.  191. 

When  Denied. —  See  St.  Bernard  Coal  Co.  v. 
Pittsburg  Coal  Co.,  112  Ky.  418;  Caille  Co.  v. 
Haager,  (Ky.  1899)  50  S.  W.  Rep.  244. 

436.  1.  Violation  a  Punishable  Contempt.  — 
U.  S.  v.  Sweeney,  95  Fed.  Rep  434:  Hydock  v. 
State,  59  Neb.  296  ;  Ashby  v.  Ashby,  62  N.  J. 
Eq.  618:  Matter  of  Ganz,  (Supm.  Ct.  Spec.  T.) 
38  Misc.  (N.  Y.)  666. 

3.  When  in  Doubt,  Construction  Should  Be 
Asked.  —  Callannn  v.  Friedman,  101  Fed.  Rep. 
321  ;  Matter  of  Ganz,  (Supm.  Ct.  Spec.  T.)  38 
Misc.  (N.  Y.)  666. 

4.  Violation  Punishable  by  Fine  or  Imprison- 
ment. —  Frank  v.  Herold,  64  N.  J.  Eq.  371; 
Socialistic  Co-operative  Pub.  Assoc,  v.  Kuhn,  51 
N.  Y.  App.  Div.  79,  mod  Hied  and  affirmed  164 
N.  V.  473. 

5.  Supersedeas  on  Dissolution  Revives  Injunc- 
tion. —  State  v.  District  Ct.,  78  Minn.  464. 

Motion  to  Mortify  Does  Not  Authorize  Violation. 

—  Young  v.  Rotlirock,  121  Iowa  588. 

7.  Actual  Notice  Sufficient —  United  States.  — 
U.  S.  v.  Sweeney  05  Fed.  Rep.  434:  hi  re 
Krinsky,  112  Fed.  Rep.  972:  Ex  />.  Richards,  117 
Fed.  Rep.  658:  Westinghouse  Air  Brake  Co.  v. 
Christensen  Engineering  Co.,  130  Fed.  Rep. 
735- 
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Tho  Violation  of  the  Spirit  of  an  Injunction.  ■ —  See  notes  I,  2. 
Acts  Not  Prohibited  by  Injunction.  —  See  note  3. 

4.  Violation  by  Agents,  Attorneys,  and  Servants.  —  See  note  8. 

5.  Violation  by  Strangers.  —  Sec  notes  g,  10. 
See  note  1. 

6.  Matters  in  Excuse  or  Mitigation  —  a.  In  General.  —  See  notes 
b.  Order  Erroneously  or  Improvidently  Granted.  —  See 


See  note  1. 
c  Invalidity  of  Order.  —  See  note  2. 

XVII.  Bond,  Damages,  Costs,  and  Expenses  —  1.  The  Bond  — 

a.  Necessity  For  —  (1)  At  Common  Law  —  Formerly  unnecessary.  —  See  note  3. 


Georgia.  —  Murphey  v.  Harker,  115  Ga.  77. 
Illinois.  —  Glay  v.  People,  94  III.  App.  598. 
Iowa.  —  Hawks  v.  Fellows,   108  Iowa  T33. 
See  also  Coffey  v.  Gamble,  117  Iowa  545. 

Missouri.  —  In  re  Coggshall,  100  Mo.  Anp. 

A'  eiv  Jersey. —  Kcmpson  v.  Kempson,  61  N.  J. 
Eq.  303,  63  N.  J.  Eq.  783,  92  Am.  St.  Rep. 
682. 

Texas.  —  Ex  p.  Stone,  (Tex.  Crim.  1903)  72 
S.  VV.  Rep.  1000. 

West  Virginia.  —  Wenger  v.  Fisher,  55  W. 
Va.  13. 

Notice  Binding  Notwithstanding  Misnomer.  — 

Dickerson  v.  Armstrong.  94  Fed.  Rep.  864. 

436.  8.  Knowledge  from  Any  Source  Sufficient. 

—  Murphey  v.  Harker,  115  Ga.  77. 

9.  Acts  Held  Not  Violation  of  Injunction.  — 

Where  an  injunction  is  granted,  but  not  to  take 
effect  until  a  bond  is  executed,  acts  done  be- 
tween the  time  of  granting  the  injunction  and 
the  execution  of  the  bond,  which  would  be  vio- 
lative of  the  writ  if  fully  operative,  do  not 
constitute  a  breach  of  the  injunction.  Ex  p. 
Miller,  129  Ala.  130,  87  Am.  St.  Rep.  49. 

The  distribution  of  circulars  offering  a  cer- 
tain article  for  sale  is  not  of  itself  a  violation 
of  an  injunction  against  the  sale  of  such  ar- 
ticle. Dowagiac  Mfg.  Co.  v.  Minnesota  Moline 
Plow  Co.,  124  Fed.  Rep.  736,  affirmed  (C.  C.  A.) 
129  Fed.  Rep.  1005. 

Burden  of  Proving  Violation. — States.  Adcock, 
(Tenn.  Ch.  1898)  51  S.  W.  Rep.  952. 

437.  1.  Violation  of  Spirit  of  Injunction. — 
Ex  p.  Miller,  129  Ala.  130,  87  Am.  St.  Rep.  49; 
Alcorn  v.  Newark,  etc.,  Traction  Co.,  (N.  J. 
1901)  48  Atl.  Rep.  235.  See  also  Maloney  v. 
King,  30  Mont.  414. 

2.  Evasion  on  Technical  Grounds.  —  Exp.  Miller, 
129  Ala.  130,  87  Am.  St.  Rep.  49;  Alcorn  v. 
Newark,  etc.,  Traction  Co.,  (N.  J.  1901)  48  Atl. 
Rep.  235. 

Mere   Technical  Violation   Not  Sufficient.  — 

Boston,  etc.,  Consol.  Copper,  etc.,  Min.  Co.  v. 
Montana  Ore  Purchasing  Co.,  24  Mont.  117. 

3.  Acts  Not  Within  Terms  of  Injunction.  — 
Amoskeag  Mfg.  Co.  v.  Shirley,  69  N.  H.  638. 

Language  of  Writ  Should  Not  Be  Stretched.  — 
Louisville,  etc.,  R.  Co.  v.  Miller,  112  Ky.  464. 

8.  Violation  by  Agents,  Attorneys,  and  Servants. 

—  Westinghouse  Air  Brake  Co.  v.  Christensen 
Engineering  Co.,  121  Fed.  Rep.  562. 

9.  Violation  by  Strangers.  —  Stock  v.  Jefferson 
Tp.,  132  Mich.  96. 


10.  Hawks  v.  Fellows,  108  Iowa  133. 

438.  1.  In  re  Reese,  98  Fed.  Rep.  984, 
affirmed  (C.  C.  A.)  107  Fed.  Rep.  942;  Harvey 
v.  Smith,  179  Mass.  592;  Rigas  t-'.  Livingston, 
178  N.  Y.  20;  State  v.  Peterson,  29  Wash.  571. 
See  also  U.  S.  Playing-Card  Co.  v.  Spalding,  92 
Fed.  Rep.  368. 

But  that  persons  who  seek  to  thwart  the  in- 
junction are  not  immune  although  not  named 
therein,  see  In  re  Reese,  (C.  C.  A.)  107  Fed. 
Rep.  942;  W.  B.  Conkey  Co.  v.  Russell,  in 
Fed.  Rep.  417;  Union  Pac.  R.  Co.  v.  Ruef,  120 
Fed.  Rep.  102;  Chisolm  v.  Caines,  121  Fed. 
Rep.  397  ;  Anderson  v.  Indianapolis  Drop  Forg- 
ing Co.,  34  Ind.  App.  100;  In  re  Coggshall,  100 
Mo.  App.  585  ;  People  v.  Marr,  88  N.  Y.  App. 
Div.  422,  modified  181  N.  Y.  463. 

2.  Motive  Immaterial. 1 —  Young  v.  Rothrock, 
121  Iowa  58S. 

5.  Advice  of  Counsel  No  Excuse.  —  Royal  Trust 
Co.  v.  Washburn,  etc.,  R.  Co.,  113  Fed.  Rep. 
531  ;  Continental  Nat.  Bldg.,  etc.,  Assoc.  v. 
Scott,  41  Fla.  421  ;  Matter  of  Granz,  78  N.  Y. 
App.  Div.  399  ;  Stolts  v.  Tuska,  82  N.  Y.  App. 
Div.  81. 

7.  Advice  of  Counsel  as  Mitigation  of  Punish- 
ment. —  Callanan  v.  Friedman,  101  Fed.  Rep. 
321  ;  Royal  Trust  Co.  v.  Washburn,  etc.,  R.  Co., 
113  Fed.  Rep.  531  ;  Cofley  v.  Gamble.  117  Iowa 
545;  Stolts  v.  Tuska.  82  N.  Y.  App.  Div.  81. 

8.  Absence  of  Wilful  Intent.  —  Young  v.  Roth- 
rock, 121  Iowa  588. 

10.  Disobedience  of  Erroneous  Order  a  Punish- 
able Contempt.  —  People  v.  District  Ct.,  29  Colo. 
182;  North  v.  Swartz,  79  111.  App.  557;  Glay  v. 
People,  94  III.  App.  598 ;  St.  Louis,  etc.,  R.  Co. 
v.  Gray,  100  111.  App.  538;  Lake  v.  Wolfe,  108 
Iowa  184;  Ex  p.  Warfield,  40  Tex.  Crim.  413; 
Gulf,  etc.,  R.  Co.  v.  Cleburne  Ice,  etc.,  Co., 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  1100; 
State  v.  Fredlock,  52  W.  Va.  232,  94  Am.  St. 
Rep.  932. 

439.  1.  Merits  of  Case   Not   Considered. — 

Kentucky  Heating  Co.  v.  Louisville  Gas  Co..  109 
Ky.  42S. 

2.  Violation  of  Void  Injunctions  —  Effect.  — 

Old  Dominion  Tel.  Co.  v.  Powers,  140  Ala.  220, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed. > 
439- 

3.  Bonds  Formerly  Not  Required.  —  Hess  v. 
German  Baking  Co.,  37  Oregon  297;  Glen  Jean, 
etc.,  R.  Co.  v.  Kanawha,  etc.,  R.  Co.,  47  W.  Va. 
725- 
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439  451 


439. 

note  4. 
440. 


Resultant  Injustice  to  Defendant  Gave  Rise  to  Practice  of  Requiring  Bond.  —  See 


Requirement  of  Bond  Discretionary  at  Common  Law.  —  See  notes  I,  2. 
Plaintiffs  Liability  Dependent  on  Bond  in  Absence  of  Malice. —  See  notes  3,  4. 
(2)   Under  Statutes — The  Justice  of  Requiring  Some  Security. —  See  note  5. 

441.  Statutes  Mandatory.  —  See  notes  I,  2. 

As  Condition  for  Issuing  Restraining  Orders.  —  See  note  5- 

442.  (3)   When  Unnecessary  —  Injunction  on  Final  Decree. — See  note  I. 

443.  (4)  Execution  of  Bond  Requisite  to  Effectiveness  of  Order  —  (a)  Gen- 
eral Rule.  —  See  note  1. 

(b)  Effect  of  Issuance  Before  Execution  of  Bond  —  Injunction  Irregular  and  Not 
Void.  —  See  note  3. 

b.  Purpose  of  Bond  —  in  General.  —  See  note  6. 
446.    h.  Form  and  Conditions  of  Bond  —  (i)  When  Prescribed  by 
Statute —  Generally.  —  See  note  3. 

Statutory  Provisions  Must  Be  Complied  With.  —  See  note  6. 

448.   i.  Amount  of  Bond  —  in  General.  —  See  note  i. 

Probable  Injury  from  Injunction  to  Be  Considered.  —  See  note  2. 

450.  n.  SURETIES  —  (3)  Liability  of  Sureties — -(b)  Liability  to  Be  Strictly 
Construed  —  bb.  Liability  Limited  by  Express  Terms  of  Bond.  —  See  note  3. 

451.  (c)  No  Liability  Beyond  Statutory  Requirements.  —  See  notes  3,  4. 

(d)  Extent  of  Liability  for  Damages  and  Costs  —  Damages  Limited  to  Those  Caused 
by  Injunction.  —  See  note  5. 


439.  4.  Glen  Jean,  etc.,  R.  Co.  v.  Kanawha, 
etc.,  R.  Co.,  47  W.  Va.  725. 

440.  1.  Discretion  as  to  Requiring  Bond. — 

West  if.  East  Coast  Cedar  Co..  (C.  C.  A.)  113 
Fed.  Rep.  742 ;  Briggs  v.  Neal,  (C.  C.  A.)  120 
Fed.  Rep.  224;  Greenberg  v.  Holmes,  100  111. 
App.  186. 

2.  Bond  Usually  Required.  —  Moon  v.  Bullock, 
6  Quebec  Pr.  59.  See  also  Moore  v.  Bullock,  5 
Quebec  Pr.  464. 

Good  Cause  Presumed. —  Deemar  v.  Boyne,  103 
111.  App.  464. 

3.  Liability  Dependent  on  Bond.  —  Scheck  v. 
Kelly,  95  Fed.  Rep.  941. 

4.  Exception  —  Action  for  Malicious  Prosecution. 

—  Jameson  v.  Bartlett,  63  Neb.  638;  Burt  v. 
Smith,  84  N.  Y.  App.  Div.  47,  reversed  on  other 
grounds  181  N.  Y.  1  ;  Glen  Jean,  etc.,  R.  Co.  v. 
Kanawha,  etc.,  R.  Co.,  47  W.  Va.  725. 

5.  Bond  Required  by  Statute.  —  Neumann  v. 
Moretti,  146  Cal.  31;  American  Fine  Art  Co. 
v.  Voigt,  103  111.  App.  659;  Speyrer  v.  Miller, 
108  La.  204;  Potter  v.  Potter,  59  N.  Y.  App. 
Div.  140. 

441.  1.  Statutes  Mandatory.  —  Neumann  v. 
Moretti,  146  Cal.  31  ;  American  Fine  Arts  Co. 
v.  Voigt,  103  111.  App.  659. 

2.  Courts  Cannot  Dispense  with  Bond  Required 
by  Statute.  —  Speyrer  v.  Miller,  108  La.  204; 
Roberts  v.  Pipkin,  63  S.  Car.  252;  Swope  v. 
Seattle,  35  Wash.  69. 

5.  See  Neumann  v.  Moretti,  146  Cal.  31  ; 
Price  v.  Grice,  10  Idaho  443. 

442.  1.  Injunction  on  Final  Decree.  —  David- 
son v.  Hough,  165  Mo.  561. 

443.  1.  Injunction  Inoperative  Without  Bond. 

—  Ex  p.  Miller,  129  Ala.  130,  87  Am.  St.  Rep. 
4o- 

3.  State  v.  District  Ct,  78  Minn.  464;  Crouse 
v.  Bedell,  n  Pa.  Super.  Ct.  598.  But  see 
Speyrer  v.  Miller,  108  La.  204. 


6.  Object  of  Bond. — Jameson  v.  Bartlett,  63 
Neb.  638. 

If  an  injunction  is  rightfully  awarded,  but 
afterwards  properly  dissolved  because  of  mat- 
ters done  or  arising  subsequent  to  its  issuance, 
there  can  be  no  recovery  of  damages.  Scott 
v.  Frank,  121  Iowa  218;  Gray  v.  Bremer,  122 
Iowa  no. 

446.  3.  Representative  Statutes  —  Missouri. 
—  Under  Rev.  Stat.  Mo.  1889,  §  5498,  as  stated 
in  the  original  note,  any  party  interested  in  the 
subject-matter  of  the  controversy  has  a  right  of 
action  upon  the  bond.  Helmkampf  v.  Wood,  85 
Mo.  App.  227. 

6.  Bond  with  Only  One  Surety  Not  Void.  — 
Gyger  v.  Courtney,  '59  Neb.  555. 

44§.  1.  Amount  Usually  Discretionary  with 
Court.  — West  v.  East  Coast  Cedar  Co.,  (C.  C. 
A.)  113  Fed.  Rep.  742;  Swope  v.  Seattle,  35 
Wash.  69. 

Discretion  Legal  and  Not  Arbitrary.  —  Swope 
v.  Seattle,  35  Wash.  69. 

2.  Probable  Amount  of  Damages.  —  Mabel  Min. 
Co.  v.  Pearson  Coal,  etc.,  Co.,  121  Ala.  567. 

450.  3.  Surety  Not  Liable  Beyond  Terms  of 
Bond.  —  Ridpath  v.  Merriam,  22  Wash.  311. 

"  In  determining  the  liability  of  the  parties  to 
the  bond,  we  must  look  to  the  instrument  alone, 
and  not  to  the  order  of  the  court  in  regard  to  its 
execution."    Blankenship  v.  Fly,  98  Va.  359. 

Under  the  Law  of  Louisiana,  the  liability  of 
the  obligor  on  a  judicial  bond  depends  on  the 
law,  and  not  on  the  form  of  the  bond.  Hays  v. 
Fidelity,  etc.,  Co.,  (C.  C.  A.)  112  Fed.  Rep. 
872. 

451.  3.  Not  Liable  Beyond  Statutory  Require- 
ments.—  Quinn  v.  Baldwin  Star  Coal  Co.,  19 
Colo.  App.  497. 

4,  Quinn  v.  Baldwin  Star  Coal  Co..  19  Colo. 
App.  497. 

5.  Louisiana  —  Liable  to   Defendant   Only.  — 
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(h)  Operation  of  Bond  as  Estoppel  on  Sureties  —  General  Rule.  —  See  note  8. 
153.    .'.  ACTION  ON  BOND  —  (i)  Right  of  Action — (a)  Merger  of  Common- 
law  Remedy.  — See  note  7. 

fo)  Necessity  for  Final  Deoree —  <ia.  General  Rule  —  Must  Be  Final  Deoree  in 
Suit.  —  See  note  4. 
I. "55.    See  note  1. 

Right  of  Action  on  Bare  Dissolution.  —  See  note  2. 
I»">0.    bb.  Accrual  of  Right  on  Discontinuance  or  Dismissal  —  Order  of  Discontinu- 
ance Final  Determination.  —  Sec  notes  I,  2. 

Accrual  of  Right  on  Dismissal  of  Suit  —  In  General.  —  See  notes  3,  4. 
See  note  2. 

(2)  Defenses  to  Action  on  Bond  —  (a)  General  Rule  as  to  Merits  of  Injunc- 
Merits  May  Not  Be  Inquired  Into.  —  See  note  I. 

(c)  Want  of  Jurisdiction.  —  See  note  3. 

(d)  Disobedience  to  Writ.  —  See  note  6. 

2.  Damages  —  a.  Manner  OF  Assessing  —  (i)  At  Common  Laiv 

—  Prevailing  Rule.  —  See  note  6. 

400.    \2)  Under  Statutes- 
notes  2,  3. 


1.17. 
458. 

tion  Suit  — 


159. 


Right    of   Court    to  Assess  on  Dissolution.  —  See 


Hays  v.  Fidelity,  etc.,  Co.,  (C.  C.  A.)  112  Fed. 
Rep.  872. 

452.  8.  Surety  Estopped  to  Deny  Recitals  of 
Bond.  —  Blankenship  v.  Ely,  98  Va.  359. 

453.  7.  When  Action  for  Malicious  Prosecu- 
tion Lies.  —  Burt  v.  Smith,  84  N.  Y.  App.  Div. 
47,  reversed  on  other  grounds  181  N.  Y.  1  ; 
Anderson  v.  Provident  Life,  etc.,  Co.,  26  Wash. 
192:  Glen  Jean,  etc.,  R.  Co.  v.  Kanawha,  etc., 
R.  Co.,  47  W.  Va.  725. 

454.  4.  Necessity  of  Final  Decree.  —  Lacey 
v.  Davis,  126  Iowa  675;  Yazoo,  etc.,  R.  Co.  v. 
Adams,  78  Miss.  977;  Freifeld  v.  Sire,  96  N. 
Y.  App.  Div.  296.  See  also  dissenting  opinion 
of  Tyson,  J.,  in  Jesse  French  Piano,  etc.,  Co.  v. 
Porter,  134  Ala.  302,  92  Am.  St.  Rep.  31, 
quoting  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  454. 

No  Action  Lies   Pending  Appeal.  —  Tutty  v. 

Ryan,  (Wyo.  1904)  78  Pac.  Rep.  657,  rehearing 
denied  (Wyo.  1905)  79  Pac.  Rep.  920. 

455.  1.  Right  Does  Not  Accrue  on  Disso- 
lution. —  See  the  dissenting  opinion  of  Tyson, 
J.,  in  Jesse  French  Piano,  etc.,  Co.  v.  Porter, 
134  Ala.  302,  92  Am.  St.  Rep.  31,  quoting  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  455. 

Dissolution  by  Agreement  Discharges  Surety.  — 
Cassem  v.  Ernst,  84  111.  App.  70,  affirmed  183 
HI.  137- 

2.  Right  of  Action  on  Dissolution  Dependent  on 
Wording  of  Bond. —  Jesse  French  Piano,  etc.,  Co. 
v.  Porter,  134  Ala.  302,  92  Am.  St.  Rep.  31. 

456.  1.  Right  of  Action  Accrues  on  Discon- 
tinuance. —  See  Freifeld  v.  Sire,  96  N.  Y.  App. 
Div.  296. 

A  Discontinuance  or  Dismissal  for  a  Reason  Sub- 
sequently Arising  does  not  entitle  the  defendant 
to  damages.  Taylor  Worsted  Co.  v.  Beolchi, 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  691. 

2.  Discontinuance  or  Dismissal  by  Stipulation 
Insufficient.  —  Compare  Patterson  v.  Rinard,  81 
111.  App.  80. 

3.  Right  of  Action  Accrues  on  Dismissal.  — 
Landis  v.  Wolf,  206  111.  392;  Lewis  v.  Jones,  65 
S.  Car.  157,  Kellcy  v.  Mead,  (S.  Dak.  1904)  101 
N.  W.  Rep.  882 ;  Haynes  v.  Lebanon  Second 
Nat.  Bank,  106  Tenn.  425. 


4.  Failure  to  Prosecute.  —  Humfeldt  v.  Moles, 
63  Neb.  448;  Madison  v.  Brower,  81  N.  Y.  App. 
Div.  116.  See  also  Freifeld  v.  Sire,  96  N.  Y. 
App.  Div.  296. 

457.  2.  Voluntary  Dismissal  by  Plaintiff  — 
California.  —  Frahm  v.  Walton,  130  Cal.  396. 

Colorado.  —  Quinn  v.  Baldwin  Star  Coal  Co., 
19  Colo.  App.  497. 

Ioiva.  —  Williams  v.  Ballinger,  125  Iowa  410. 

Kansas.  —  Tullock  v.  Mulvane,  61  Kan.  650. 

Minnesota.  —  Nielsen  v.  Albert  Lea,  87  Minn. 
285. 

Missouri.  —  Price  Baking  Powder  Co.  v. 
Calumet  Baking  Powder  Co.,  82  Mo.  App.  19. 

Nebraska.  —  Gyger  v.  Courtney,  59  Neb. 
555- 

New  York.  —  Perlman  v.  Bernstein,  83  N.  Y. 
App.  Div.  203  ;  McGown  v.  Barnum,  (Supm.  Ct. 
Spec.  T.)  42  Misc.  (N.  Y.)  585,  modified  and 
affirmed  96  N.  Y.  App.  Div.  626. 

458.  1.  Decree  of  Court  Conclusive.  —  Terre 
Haute,  etc.,  R.  Co.  v.  Peoria,  etc.,  LInion  R.  Co., 
182  111.  501. 

3.  Want  of  Jurisdiction  Not  a  Defense.  —  Boise 
City  v.  Randall,  8  Idaho  119.  See  also  Franke 
v.  Alexander,  88  Mo.  App.  35. 

6.  Toledo,  etc..  R.  Co.  v.  St.  Louis,  etc.,  R 
Co.,  208  111.  623. 

459.  6.  View  that  Court  of  Equity  Cannot 
Assess  Damages.  —  Offerman,  etc.,  R.  Co.  v.  Way- 
cross  Air-Line  R.  Co.,  112  Ga.  610,  quoting  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  459. 

460.  2.  Power  of  Court  to  Assess  on  Dissolu- 
tion. —  Dodge  v.  Cohen,  14  App.  Cas.  (D.  C.) 
582 ;  Toledo,  etc.,  R.  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  208  111.  623. 

Illinois  —  Suggestion  of  Damages.  —  A  sugges- 
tion of  damages  is  in  time  if  filed  at  the  first 
term  in  which  the  court  has  power  to  take  final 
action  in  the  case.  Grant  v.  Defenbaugh,  91  111. 
App.  618. 

In  Texas.  —  See  Givens  v.  Delprat,  28  Tex. 
Civ.  App.  363. 

Court  May  Decide  Whether  Damages  Shall  Be 
Allowed.  —  West  v.  East  Coast  Cedar  Co.,  (C. 
C.  A.)  113  Fed.  Reo.  742. 

Motion  to  Assess  May  Be  Filed  on  Affirmance  of 
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461.  b.  ASSESSMENT  AS  PREREQUISITE  TO  ACTION  ON  BOND  —  Under 
Statute  Authorizing  Assessment.  —  See  note  8. 

463.  d.  Right  of  Court  Dissolving  Injunction  to  Enforce 
PAYMENT  —  (2)  Rendition  of  Judgment  Against  Principal  and  Sureties.  —  See 
note  5. 

463.  /.  Measure  OF  Damages  —  (1)  Only  Proximate  Damages  Recover- 
able —  (a)  General  Rule.  —  See  note  3. 

Loss  of  Property  or  Diminution  of  Profits.  —  See  note  4. 
Remote  or  Speculative  Damages  Not  Recoverable.  —  See  note  5- 

464.  (c)  Recovery  of  Damages  on  Partial  Dissolution.  —  See  note  2. 
(d)  Recovery  of  Exemplary  Damages.  —  See  note  4. 

(2)  Amount  of  Recovery  Limited  by  Bond.  —  See  note  5. 
466.    (6)  Damages  on  Dissolution  of  Injunction  Restraining  Sale  or  Dis- 
posal of  Goods.  —  See  note  3. 

(7)  Damages  for  Enjoining  Sale  of  Property  under  Deed  of  Trust.  — 

See  note  4. 

3.  Costs  and  Expenses  —  a.  In  General.  —  See  note  5. 


Judgment.  — Wabash  R.  Co.  v.  Sweet,  110  Mo. 
App.  100. 

460.  3.  Reference  to  Ascertain  Damages.— 

West  v.  East  Coast  Cedar  Co.,  (CCA.)  113 
Fed.  Rep.  742  ;  Greenville  v.  Mauldin,  64  S.  Car. 
438;  Kelley  v.  Mead,  (S.  Dak.  1904)  101  N.  W. 
Rep.  882  :  Wisconsin  M.  &  F.  Ins.  Co.  Bank  v. 
Burner,  114  Wis.  369. 

461.  8.  Action  Held  Not  Maintainable  With- 
out Assessment.  —  But  an  action  may  be  main- 
tained in  a  state  court  upon  a  bond  given  in  a 
federal  court,  although  no  assessment  of  dam- 
ages was  made  by  the  latter,  since  a  federal 
court,  sitting  as  a  court  of  equity,  has  no  power 
to  assess  damages.  Elliott  v.  Missouri,  etc., 
R.  Co.,  77  Mo.  App.  652. 

462.  5.  Exception  to  Rule  —  Injunction  Re- 
straining Order  of  Seizure  and  Sale.  —  Jourdan  v. 
Garland,  105  La.  486. 

463.  3.  Damages  Must  Be  Proximate  Result 
of  Injunction  —  Alabama.  —  Jesse  French  Piano, 
etc.,  Co.  v.  Porter,  134  Ala.  302,  92  Am.  St. 
Rep.  31;  Curry  v.  American  Freehold  Land 
Mortg.  Co.,  124  Ala.  614. 

California.  —  San  Jose  Fruit- Packing  Co.  v. 
Cutting,  133  Cal.  237. 

Kentucky.  —  East  Tennessee  Telephone  Co. 
v.  Anderson  County  Telephone  Co.,  115  Ky.  488. 

Louisiana.  —  Elms  v.  Wright-Blodgett  Co., 
106  La.  19. 

Nebraska.  —  Trester  v.  Pike,  60  Neb.  510. 

New  York.  —  Youngs  v.  McDonald,  56  N.  Y. 
App.  Div.  14,  affirmed  166  N.  Y.  639. 

South  Dakota.  —  Edmison  v.  Sioux  Falls 
Water  Co.,  14  S.  Dak.  486. 

Tennessee.  —  South  Penn  Oil  Co.  v.  Stone, 
(Tenn.  Ch.  1900)  57  S.  W.  Rep.  374. 

Washington.  —  Ridpath  v.  Merriam,  22 
Wash.  311. 

West  Virginia.  —  State  v.  Corvin,  51  W.  Va. 

1.9. 

Nominal  Damages. —  Chattanooga  Fourth  Nat. 
Bank  -•.  Crescent  Min.  Co.,  (Tenn.  Ch.  1897) 
52  S.  W.  Rep.  1021  ;  Bovd  v.  Knox,  (Tenn.  Ch. 
1800)  <;  i  S.  W.  Rep.  972. 

The  Elements  of  Damage  upon  the  dissolution 
of  an  injunction  are  counsel  fees,  loss  of  time, 
and  expenses  incurred  in  attending  the  hearing 
of  and  resisting  the  application  for  such  in- 


junction. Helmkampf  v.  Wood,  85  Mo.  App. 
227. 

4.  Loss  of  Property  or  Diminution  of  Profits.  — 

Landis  v.  Wolf,  206  111.  392,  reversing  109  III. 
App.  44  ;  French  v.  McCready,  (Tex.  Civ.  App. 
1,900)  57  S.  W.  Rep.  894. 

Where  the  injunction  operates  to  suspend 
the  owner's  control  of  property,  the  amount 
recoverable  is  the  loss  in  value  of  the  property 
between  the  time  the  injunction  was  issued 
and  the  time  it  was  dissolved,  with  lawful  in- 
terest on  the  original  value  during  the  time. 
Ridpath  t\  Merriam,  22  Wash.  311. 

5.  Remote  or  Speculative  Damages.  —  Landis 
V.  Wolf.  206  III.  392  ;  Chicago  Title,  etc.,  Co.  v. 
Chicago,  209  111.  172;  Elms  v.  Wright-Blodgett 
Co.,  106  La.  19;  State  v.  Corvin.  51  W.  Va.  19. 

464.  2.  Damages  Recoverable  on  Partial 
Dissolution.  —  Leflore  County  v.  Allen,  80  Miss. 
298.  But  see  Vicksburg,  etc.,  R.  Cc.  v.  Tray- 
lor,  105  La.  748. 

4.  View  that  Exemplary  Damages  May  Be 
Recoverable.  — Terry  v.  Robbins,  122  Fed.  Rep. 
725  ;  South  Penn  Oil  Co.  v.  Stone,  (Tenn.  Ch. 
1900)  57  S.  W.  Rep.  374.  See  also  Beach  v. 
Williams,  (Iowa  1899)  79  N.  W.  Rep.  393. 

5.  Limiting  Recovery  to  Penalty  Named  in  Bond. 
—  Terry  v.  Robbins,  122  Fed.  Rep.  725. 

466.  3.  Sale  or  Disposal  of  G  oods. —  See  Slack 
v  Stephens,  19  Colo.  App.  538:  Chattanooga 
Fourth  Nat.  Bank-  v.  Crescent  Min.  Co.,  (Tenn. 
Ch.  1897)  52  S.  W.  Rep.  1 02 1. 

4.  Mississippi  Statute.  —  Under  Code  Miss. 
1892,  §  572,  five  per  cent,  damages,  for  attor- 
ney's fees,  may  be  allowed  upon  the  dissolution 
of  an  injunction  to  stay  a  sale  linger  a  deed  of 
trust  or  mortgage  with  power  of  sale.  Nixon 
v.  Seal,  78  Miss.  363. 

5.  Necessary  Costs  and  Expenses  Generally  Re- 
coverable.—  Williams  v.  Ballingcr,  125  Iowa 
410:  Modisett  v.  National  Bank,  23  Tex.  Civ. 
App.  589. 

Witness  Fees  incurred  in  securing  the  dissolu- 
tion of  .in  injunction  crmnor.  be  recovered. 
Price  Bakinr.  Powder  Co.  v.  Calumet  Baking 
Powder  Co..  82  Mo.  App.  10. 

Expenses  Incurred  in  Taking  Depositions  arc 
not  recoverable.  Williams  v.  Allen,  (Ky.  1900) 
54  S.  W.  Rep.  720. 
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•107.    Scle  note  i. 

/'.  Recovery  of  Counsel  Fees  on  Dissolution  of  Injunc- 
tion    -(2)  In  State  Courts — -(a)  General  Rule  —  Counsel  Fees  Recoverable  as  Damages. 

—  See  notes  4,  5,  6. 
£68.    Sec  note  1. 

Recoverable  for  Services  on  Appeal.  —  See  note  3. 
Allowance  of  Counsel  Fees  on  Final  Hearing.  —  See  note  4. 
H»l>.     lb)  Limitation  of  Recovery  —  Confined  to  Servioes  Rendered  in  Procuring  Dissolu- 
tion.—  See  notes  1,  2. 

No  Recovery  Where  Injunction  Defeated  on  Merits  Without  Motion  for  Dissolution. 

—  See  note  3. 


467.  1.  Costs  Not  Recoverable  Where  Injunc- 
tion Merely  Auxiliary. — Tarbell  v.  Ennis,  10  Ohio 
Dec.  346,  7  Ohio  N.  P.  416. 

4.  State  Courts  —  View  that  Counsel  Fees  Not 
Recoverable.  — Frantz  v.  Saylor,  12  Okla.  39; 
Wisecarver  v.  Wisecarver,  97  Va.  45?.  • 

5.  Attorneys'  Fees  on  Dissolution  of  Restraining 
Order.  —  Where  the  hearing  of  an  application 
for  a  temporary  injunction  has  been  unreason- 
ably postponed,  attorneys'  fees  necessarily  in- 
curred in  effecting  a  dissolution  of  a  restrain- 
ing order  are  a  proper  element  of  damage,  in 
ease  it  is  determined  that  the  restraining  order 
should  not  have  been  allowed.  Gyger  v.  Court- 
ney, 59  Neb.  555. 

Action  in  State  Court  on  Bond  Given  in  Federal 
Court.  — ■  Compare  Missouri,  etc.,  R.  Co.  v.  El- 
liott, 184  U.  S.  530,  reversing  154  Mo.  300; 
Tullock  if.  Mulvane,  184  U.  S.  497,  reversing  61 
Kan.  650. 

6.  View  that  Counsel  Fees  Are  Recoverable  — 

Illinois.  —  Landis  v.  Wolf,  206  111.  392,  revers- 
ing 109  111.  App.  44. 

Indiana.  —  Binford  v.  Grimes,  26  Ind.  App. 
481. 

Mississippi.  —  Hinton  v.  Perry  County,  84 
Miss.  536. 

Missouri.  —  Price  Baking  Powder  Co.  v.  Calu- 
met Baking  Powder  Co.,  82  Mo.  App.  19  ;  El- 
liott v.  Missouri,  etc..  R.  Co.,  77  Mo.  App.  652. 

Montana.  —  Montgomery  v.  Gilbert,  24  Mont. 
121. 

Nebraska.  —  Trester  v.  Pike.  60  Neb.  510. 

New  York.  —  Youngs  v.  McDonald,  56  N.  Y. 
App.  Div.  14,  affirmed  166  N.  Y.  639;  Perlman 
v.  Bernstein,  93  N.  Y.  App.  Div.  335,  affirmed 
1 79  N.  Y.  531. 

West  Virginia.  —  State  v.  Corvin,  51  W.  Va. 
19. 

Wisconsin.  —  Wisconsin  M.  &  F.  Ins.  Co. 
Bank  v.  Durner,  114  Wis.  369. 

Where  an  Injunction  Is  the  Remedy  Sought, 
counsel  fees  cannot  be  recovered  in  an  action 
on  the  bond.  Bennett  v.  Lambert,  100  Ky.  737; 
Williams  if.  Allen.  (Ky.  1900)  54  S.  W.  Rep. 
720;  Tyler  v.  Hamilton,  108  Ky.  120. 

Effect  of  Voluntary  Dismissal  of  Action.  —  The 
plaintiff  cannot  by  a  voluntary  dismissal  of  the 
action  before  any  decision  has  been  made  upon 
the  motion  to  dissolve  the  injunction,  deprive 
the  defendant  of  his  right  to  recover  counsel 
fees.    Frahm  v.  Walton,  130  Cal.  396. 

Recovery  Depends  on  Circumstances  of  Case.  — 
Elms  v.  Wright-Blodgett  Co..  106  La.  19. 

-168.  1.  Alabama. —  Curry  v-  American 
Freehold  Land  Mortg.  Co..  124  Ala.  614. 

Colorado.  —  Quinn  v.  Baldwin  Star  Coal  Co.. 


19  Colo.  App.  497;  Quinn  v.  Silka,  19  Colo. 
App.  507. 

Illinois.  —  Landis  v.  Wolf,  206  111.  392. 

Nebraska. — -Trester  v.  Pike,  60  Neb.  510; 
Cunningham  v.  Finch,  63  Neb.  189;  Jameson 
v.  Bartlett,  63  Neb.  638 ;  Harvard  First  Nat. 
Bank  v.  Hackctt,  (Neb.  1902)  89  N.  W.  Rep. 
412;  Barr  v.  Post,  (Neb.  1903)  93  N.  W.  Rep. 
144. 

New  York.  —  Bock  v.  Bohn,  (Supm.  Ct.  Spec. 
T.)  29  Misc.  (N.  Y.)  T02 ;  Youngs  v.  McDon- 
ald, 56  N.  Y.  App.  Div.  14,  affirmed  166  N.  Y. 
639- 

South  Dakota.  —  Edmison  v.  Sioux  Falls 
Water  Co.,  14  S.  Dak.  486. 

3.  Services  on  Appeal.  —  Jesse  French  Piano, 
etc.,  Co.  v.  Porter,  134  Ala.  302,  92  Am.  St. 
Rep.  31. 

4.  Allowance  on  Final  Hearing.  —  See  Nielsen 
v.  Albert  Lea,  87  Minn.  285. 

469.  1.  Limited  to  Fees  Paid  in  Securing  Dis- 
solution—  Alabama.  —  Compare  Bush  v.  Kirk- 
bride,  131  Ala.  405. 

Colorado.  —  Church  v.  Baker,  18  Colo.  App. 
369. 

Illinois. —  Milligan  v.  Nelson,  18S  II!.  139. 
Landis  v.  Wolf.  206  111.  392  ;  Independent  Medi- 
cal College  v.  Zeiftler,  86  111.  App.  360;  Chicago 
Veneered  Door  Co.  v.  Parks,  79  Iff.  App.  188. 

Louisiana.  —  I.cvert  v.  Sharpe,  52  La.  Ann. 
599- 

Nebraska.  —  Jameson  v.  Bartlett.  63  Neb. 
638,  citing  16  Am.  and  E:\'g.  Encyc.  of  Law 
(2d  ed.)  469;  Trester  v.  Pike,  60  Neb.  510; 
Harvard  First  Nat.  Bank  v.  Hackett,  (Neb. 
1902)  89  N.  W.  Rep.  412. 

Washington.  —  Anderson  v.  Provident  Life, 
etc.,  Co.,  26  Wash.  192. 

For  an  Unsuccessful  Attempt  to  Procure  Disso- 
lution attorneys'  fees  will  not  be  allowed.  Cun- 
ningham v.  Finch.  63  Neb.  180. 

2.  Discrimination  as  to  Different  Kinds  of  Ser 
vices.  —  Church  v.  Baker,  1 8  Colo.  App.  369 ; 
Quinn  v.  Baldwin  Star  Coal  Co.,  19  Colo.  App. 
497;  Landis  v.  Wolf,  206  DT.  392- 

3.  Injunction  Defeated  on  Merits  Without  Mo- 
tion to  Dissolve.  —  Hocking  Valley  Coal  Co.  v. 
Climie,  (Icwa  1902)  92  N.  W.  Rep.  77;  Youngs 
v.  McDonald,  56  N.  Y.  App.  Div.  14,  affirmed 
166  N.  Y.  639.  See  also  Caillouet  v.  Coguen- 
hem,  in  La.  60. 

Services  in  Connection  with  Demurrer.  —  Al- 
though no  formal  motion  is  made  to  dissolve  an 
injunction,  a  demurrer  to  the  bill  reaches  the 
injunction  as  effectively  as  a  motion  would 
have  done,  and  therefore  the  services  in  con- 
nection with  the  demurrer  are  as  much  recov- 
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409.     Fees  Should  Be  Reasonable.  —  See  note  4. 

(c)  Whether  Actual  Payment  of  Counsel  Fees  Necessary.  —  See  note  6. 


470.    INJURIA.  —  See  note  4. 

erable  as  though  they  had  been  rendered  in  the 
presentation  of  a  inotion  to  dissolve.  Anderson 
v.  Provident  Life,  etc.,  Co..  26  Wash.  192. 

469.  4.  Fees  Should  Be  Reasonable.  —  Jesse 
French  Piano,  etc.,  Co.  v.  Porter,  134  Ala.  302, 
02  Am.  St.  Rep.  31;  Chicago  Veneered  Door 
Co.  v.  Parks,  79  111.  App.  188;  Lomax  v.  Ragor, 
85  HI.  App.  79. 

6.  Actual  Payment  of  Counsel  Fees  Unnecessary. 


—  Patterson  v.  Rinard,  81  111.  App.  80  :  National 
Bank  v.  Freeman,  87  111.  App.  622 ;  Anderson 
V.  Provident  Lite,  etc.,  Co.,  26  Wash.  192; 
State  v.  Coivin,  5  W.  Va.  19. 

Contract  of  Hiring  Need  Not  Be  Shown.  —  Na- 
tional Bank  v.  Freeman.  87  111.  App.  622. 

470.  4.  West  Virginia  Transp.  Co.  v.  Stand- 
ard Oil  Co.,  so  W.  Va.  611. 


INJURIES  TO  ANIMALS  BY  RAILROADS. 

Bv  E.  G.  Chilton. 

472.  II.  Necessity  of  Negligence  on  Part  of  Railroad  Company  - 
1.  No  Presumption  of  Negligence  at  Common  Law.  —  See  note  2. 

4711.    2.  Statutes  Creating  Presumption  of  Negligence.  —  See  note  2. 
474.    See  note  1. 

To  Rebut  the  Presumption  of  Negligence.  —  See  note  3. 


472.  2.  Necessity  of  Negligence  at  Common 
Law  to  Authorize  Recovery.  —  Denver,  etc.,  R. 
Co.  v.  Thompson,  12  Colo.  App.  1  ;  Burlington, 
etc.,  R.  Co.  v.  Campbell,  (Colo.  App.  1904)  78 
Pac.  Rep.  1072 ;  Chicago,  etc.,  R.  Co.  v.  Hug- 
gins,  (Indian  Ter.  1902)  69  S.  W.  Rep.  845; 
Grand  Trunk  R.  Co.  v.  James,  31  Can.  Sup.  Ct. 
420,  reviewing  1  Ont.  L.  Rep.  127.  See  also 
State  v.  Foster,  106  La.  425. 

473.  2.  Statutory  Presumption  of  Negligence. 
—  Alabama.  —  Chattanooga  Southern  R.  Co.  v. 
Daniel,  122  Ala.  362;  Southern  R.  Co.  v.  Reaves, 
129  Ala.  457. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Bragg, 

66  Ark.  248  ;  St.  Louis,  etc.,  R.  Co.  v.  Landers, 

67  Ark.  514;  St.  Louis  Southwestern  R.  Co.  v. 
Costello,  68  Ark.  32;  St.  Louis,  etc.,  R.  Co.  v. 
Cline.  69  Ark.  659,  65  S.  W.  Rep.  427.  See 
also  Kansas  City,  etc.,  R.  Co.  v.  Walker,  (Ark. 
'9°3)  71  S.  W.  Rep.  660. 

Georgia.  —  Western,  etc..  R.  Co.  V.  Robinson, 
114  Ga.  159;  Central  of  Georgia  R.  Co.  v.  Mc- 
Whorter,  121  Ga.  465;  Southern  R.  Co.  v. 
Early,  105  Ga.  512;  Macon,  etc.,  R.  Co.  v. 
Cochran,  107  Ga.  751  ;  Central  of  Georgia  R. 
Co.  v.  Neidlinger,  no  Ga.  329;  Georgia  R.,  etc., 
Co.  v.  Chuvchill,  113  Ga.  12;  Southern  R.  Co. 
v.  Loughridge,  114  Ga.  173;  Southern  R.  Co.  v. 
Adkins,  114  Ga.  135;  Southern  R  Co.  v.  Hill, 
116  Ga.  470;  Seaboard  Air-Line  R.  Co.  v.  Wal- 
thour,  117  Ga.  427  ;  Macon,  etc.,  R.  Co.  v.  Revis, 
ng  Ga.  332;  Central  of  Georgia  R.  Co.  v. 
Weathers,  120  Ga.  475;  Central  of  Georgia  R. 
Co.  v.  Dich,  121  Ga.  65;  Central  of  Georgia  R. 
Co.  v.  Williams  Buggy  Co.,  121  Ga.  293.  See 
also  Central  of  Georgia  R.  Co.  v.  Woolsey,  t  1 7 
Ga.  838;  Southern  R.  Co.  v.  Harrell,  119'  Ga. 
521. 


Iowa.  —  Norman  v.  Chicago,  etc.,  R.  Co.,  110 
Jowa  283. 

Kentucky.  —  Southern  R.  Co.  v.  Forsythe. 
(Ky.  1901)  64  S.  W.  Rep.  506;  Felton  v.  Ander- 
son, (Ky.  1902)  66  S.  W.  Rep.  182. 

Louisiana.  —  State  v.  Foster,  106  La.  425. 

Mississippi.  —  Alabama,  etc.,  R.  Co.  v.  Stacy, 
(Miss.  1903)  35  So.  Rep.  137;  Lowe  v.  Ala- 
bama, etc.,  R.  Co.,  81  Miss.  9. 

Montana.- — -Menard  v.  Montana  Cent.  R.  Co., 
22  Mont.  340. 

North  Carolina. —  Baker  v.  Roanoke,  etc.,  R. 
Co.,  133  N.  Car.  31  ;  Davis  v.  Seaboard  Air 
Line  R.  Co.,  134  N.  Car.  300. 

North  Dakota.  —  Wright  v.  Minneapolis,  etc., 
R.  Co.,  12  N.  Dak.  159. 

South  Dakota.  —  Keilbach  v.  Chicago,  etc..  R. 
Co.,  11  S.  Dak.  468. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Kennedy, 
33  Tex.  Civ.  App.  445. 

There  Must  Be  Proof  that  the  Injury  Was  Done 
by  the  Train.  —  Galveston,  etc.,  R.  Co.  v.  Blau, 
31  Tex.  Civ.  App.  644. 

Admission  that  Train  Caused  Injury  Raises  Pre- 
sumption of  Negligence. —  Louisville,  etc.,  R.  Co. 
v.  Swann,  120  Ga.  695. 

In  the  Case  of  Dogs  killed  or  injured  by  pass- 
ing trains  the  statutory  presumption  of  negli- 
gence is  not  indulged.  Moore  v.  Charlotte 
Electric  R.,  etc.,  Co.,  136  N.  Car.  554;  Rich- 
ardson v.  Florida  Cent.,  etc.,  R.  Co.,  55  S.  Car. 
334- 

474.  1.  Statutory  Presumption  Not  Applica- 
ble When  Facts  Are  Known.  —  Macon,  etc.,  R.  Co. 
v.  Revis.  119  Ga.  332. 

3.  Seaboard  Air-Line  R.  Co.  v.  Walthour,  117 
Ga.  427;  Alabama,  etc.,  R.  Co.  v.  Stacy,  (Miss. 
1903)  35  So.  Rep.  137. 
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17  1.  III.  Statutes  Creating  Absolute  Liability  Irrespective  of  Neg- 
ligence or  Duty  to  Fence.  —  See  note  4. 

IV.  Statutes  Awarding  Attorney's  Fees  to  Persons  Recovering 

Judoment.  —  See  note  6. 

17»».     The  Constitutionality  of  Statutes  Allowing  the  Plaintiff  to  Recover  Attorney's  Feei. 

—  See  notes  4,  5. 

I7<>.  V.  Contributory  Negligence  on  Fenced  Roads  or  Independent 
of  Duty  to  Fence  —  2.  Right  of  Recovery  Barred  by  Contributory  Negligence.  — 

See  notes  2,  3. 

477.  See  note  1. 

478.  3.  Whether  Contributory  Negligence  to  Allow  Animals  to  Run  at  Large 

In  Absence  of  Special  Statute  Making  It  Unlawful  —  Juri»dic- 

tions  Where  Contributory  Negligence.  —  See  note  4. 

479.  Jurisdictions  Where  Not  Contributory  Negligence.  — See  note  I. 


47  I.  4.  Statutes  Creating  Absolute  Liability 
Unconstitutional. —  Denver,  etc.,  R.  Co.  v. 
Thompson,  12  Colo.  App.  1. 

Kentucky  Statute  Held  Constitutional.  —  Louis- 
ville, etc.,  R.  Co.  t'.  Kicc.  109  Ky.  786. 

6.  Statutes  Allowing  Attorney's  Fees  Against 
Railroads  Injuring  Animals.  —  Florida  East  Coast 
K.  Co.  v.  Hazel,  43  Fla.  263,  99  Am.  St.  Rep. 
114:  Rabbermann  v.  Pierce,  77  III.  App.  405; 
Redmond  v.  Missouri,  etc.,  R.  Co.,  104  Mo.  App. 
651.  See  also  Florida  Cent.,  etc.,  R.  Co.  v. 
Seymour,  44  Fla.  557. 

475.  4.  Statutes  Allowing  Reasonable  Attor- 
ney's Fee  Against  Railroads  Held  Constitutional. 
—  See  Florida  East  Coast  R.  Co.  v.  Hazel,  43 
Fla.  263,  99  Am.  St.  Rep.  114. 

5.  Statutes  Allowing  Attorney's  Fee  Unconsti- 
tutional. —  Brown  v.  Missouri,  etc.,  R.  Co.,  104 
Mo.  App.  691. 

476.  2.  Facts  Held  to  Show  Contributory 
Negligence.  —  Driving  cattle  across  the  track 
without  looking  and  listening.  McGill  v.  Min- 
neapolis, etc.,  R.  Co.,  113  Iowa  35S. 

Leaving  open  a  gate  placed  at  a  railroad 
right  of  way  fence  for  the  convenience  of  the 
nlaintiff.  Swanson  v.  Chicago,  etc...  R.  Co.,  79 
Minn.  398. 

Walking  behind  a  wagon  to  the  rear  of  which 
two  cows  were  tied,  when  approaching  a  cross- 
ing, instead  of  remaining  in  the  wagon  and  re- 
taining control  of  the  horses.  Snell  v.  Minne- 
apolis, etc.,  R.  Co.,  87  Minn.  253. 

Driving  stock  across  the  track  when  a  train 
was  approaching  and  there  was  an  unobstructed 
view  of  the  track  for  sixteen  hundred  feet. 
Nolan  v.  Central  R.  Co.,  67  N.  J.  L.  124. 

Leaving  open  a  gate  near  which  a  cow  was 
standing.  Clark  v.  Oregon  Short-Line  R.  Co., 
20  Utah  401. 

Driving  horses  to  within  twenty  or  thirty  feet 
of  the  track  and  leaving  them  standing  there 
without  tying,  when  plaintiff  knew  that  it  was 
the  usual  time  for  a  fast  train  to  pass  Silrock 
v.  Rio  Grande  Western  R.  Co..  22  Utah  179. 

Facts  Held  Not  to  Amount  to  Contributory  Neg- 
ligence. —  Permitting  animals  to  enter  and  re- 
main upon  the  uninclosed  lands  of  another. 
Texas,  etc.,  R.  Co.  v.  Seay,  (Tex.  Civ.  App. 
1902)  69  S.  W.  Rep.  177. 

Leaving  j.  pasture  gate  open,  with  knowledge 
that  a  cattle  guard  at  a  railroad  crossing  is  de- 
fective. Herrell  v.  Chicago,  etc.,  R.  Co.,  114 
Wis.  605. 
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3.  Right  to  Recovery  Barred  by  Contributory 
Negligence  —  Idaho.  —  Haner  v.  Northern  Pac. 

R.  Co.,  7  Idaho  305. 

Illinois.  —  Rabberman  v.  Hunt,  88  111.  App. 

625. 

Indian  Territory.  —  St.  Louis,  etc.,  R.  Co.  v. 
Zachary,  2  Indian  Ter.  536. 

Iowa.  —  McGill  v.  Minneapolis,  etc.,  R.  Co., 

113  Iowa  358. 
Minnesota.  —  Swanson  v.   Chicago,   etc.,  R. 

Co.,  79  Minn.  398 ;  Snell  v.  Minneapolis,  etc.,  R. 
Co.,  87  Minn.  253. 

Missouri.  —  Dickinson  v.  Wabash  R.  Co.,  103 
Mo.  App.  332. 

Montana.  —  Beaudin  v.  Oregon  Short  Line  R. 
Co.,  31  Mont.  238. 

New  Jersey.  —  Nolan  v.  Central  R.  Co.,  67 
N.  J.  L.  124. 

North  Dakota.  —  Wright  v.  Minneapolis,  etc., 
R.  Co.,  12  N.  Dak.  159;  West  v.  Northern  Pac. 
R.  Co.,  13  N.  Dak.  221. 

Texas.  —  Texas  Cent.  R.  Co.  v.  Harbison, 
(Tex.  Civ.  App.  1903)  75  S.  W.  Rep.  549;  Ft. 
Worth,  etc.,  R.  Co.  v.  Roberts,  (Tex.  Civ.  App. 
1904)  83  S.  W.  Rep.  250. 

Utah.  —  Clark  v.  Oregon  Short-Line  R.  Co., 
20  Utah  401  ;  Silcock  v.  Rio  Grande  Western 
R.  Co.,  22  Utah  1 79. 

Washington.  —  Curtis  v.  Oregon  R.,  etc.,  Co., 
36  Wash.  55. 

Wisconsin  Herrell  v.  Chicago,  etc.,  R.  Co., 

114  Wis.  605;  Perrault  v.  Minneapolis,  etc.,  R. 
Co.,  117  Wis.  520.  See  also  May  v.  Chicago, 
etc.,  R.  Co.,  102  Wis.  673. 

When  Question  of  Contributory  Negligence  for 
Jury.  — ■  Choctaw,  etc.,  R.  Co.  v.  Ingram,  71 
Ark.  394 ;  Jarvis  v.  Bradford,  88  111.  App. 
685. 

477.    1.  Where  Contributory  Negligence  Not 

Sustained.  —  Beall  v.  Chicago,  etc.,  R.  Co.,  97 
Mo.  App.  hi  ;  Sauls  v.  D.  W.  Alderman,  etc., 
Co.,  55  S.  Car.  395:  Curtis  v.  Oregon  R.,  etc., 
Co.,  36  Wash.  55  ;  May  v.  Chicago,  etc.,  R.  Co., 
102  Wis.  673;  Atkinson  v.  Chicago,  etc.,  R.  Co., 
119  Wis.  1 76. 

47§.  4.  Jurisdictions  Where  Contributory 
Negligence  to  Allow  Stock  to  Run  at  Large.  — 
Clark  v.  Oregon  Short-Line  R.  Co.,  20  Utah 
401. 

479.  1.  Jurisdiction  Where  Not  Contributory 
Negligence  to  Allow  Stock  to  Run  at  Large. — 

Sauls  v.  D.  W.  Alderman,  etc.,  Co.,  55  S.  Car. 

395- 
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479.  b.  Contributory  Negligence  Where  Animals  Unlawfully 
at  Large.  —  See  note  3. 

480.  4.  Plaintiff's  Negligence  Must  Proximately  Contribute  to  Injury.  —  See 
note  2. 

5.  Defendant's  Negligence  After  Discovering  Animals  on  Track. —  See 

note  4. 

481.  6.  Where  Doctrine  of  Comparative  Negligence  Prevails.  —  See  note  2. 
VI.  Liability  under  Statutes  Relating  to  Erection  and  Main- 
tenance of  Fences —  1.  General  Character  of  These  Statutes.  —  See  notes  4,  6. 


479.  3.  Illinois  —  Question  for  Jury. —  Jarvis 
v.  Bradford,  88  111.  App.  685 ;  Rabberman  v. 
Hunt,  88  111.  App.  625. 

4§0.  2.  To  Establish  Defense  Plaintiff's  Neg- 
ligence Must  Proximately  Contribute  to  Injury.  — 
Sauls  v.  D.  W.  Alderman,  etc.,  Co.,  55  S.  Car. 
395.  See  also  Atkinson  v.  Chicago,  etc.,  R.  Co., 
119  Wis.  176. 

4.  Where  Care  Would  Have  Avoided  Injury  to 
Animal  on  Track — Alabama.  —  Central  of  Georgia 
R.  Co.  v.  Dumas,  131  Ala.  172;  Chattanooga 
Southern  R.  Co.  v.  Daniel,  122  Ala.  362;  Chat- 
tanooga Southern  R.  Co.  v.  Wilson,  124  Ala. 
444;  Alabama  G.  S.  R.  Co.  v.  Boyd,  124  Ala. 
525;  Central  of  Georgia  R.  Co.  v.  Wood,  129 
Ala.  483  ;  Kansas  City,  etc.,  R.  Co.  v.  Henson, 
132  Ala.  528;  Alabama  G.  S.  R.  Co.  v.  Hall,  133 
Ala.  362  ;  Kansas  City,  etc.,  R.  Co.  v.  Childers, 
132  Ala.  611  ;  Southern  R.  Co.  v.  Hoge,  141  Ala. 
351  ;  Central  of  Georgia  R.  Co.  v.  Larkins,  (Ala. 
■904)  37  So.  Rep.  660.  See  also  Central  of 
Georgia  R.  Co.  v.  Sport,  141  Ala.  369. 

Arkansas.  —  St.  Louis  Southwestern  R.  Co. 
v.  Costello,  68  Ark.  32. 

Georgia.  —  Georgia  R.,  etc.,  Co.  v.  Churchill, 
113  Ga.  12;  Southern  R.  Co.  v.  Cook,  121  Ga. 
416;  Western,  etc.,  R.  Co.  v.  Clark.  121  Ga.  419. 
See  also  Central  of  Georgia  R.  Co.  v.  McWhor- 
ter,  121  Ga.  465. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Bunker, 
81  111.  App.  616. 

Indian  Territory. —  See  Chicago,  etc.,  R.  Co. 
v.  Huggins,  (Indian  Ter.  1902)  69  S.  W.  Rep. 
845- 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Rick- 
etts,  (Ky.  1899)  52  S.  W.  Rep.  939;  Illinois 
Cent.  R.  Co.  v.  Gholson.  (Ky.  1902)  66  S.  W. 
Rep.  1022. 

Louisiana.  —  Mire  V.  Yazoo,  etc.,  R.  Co.,  105 
La.  462. 

Missouri.  —  Beall  v.  Chicago,  etc.,  R.  Co.,  97 
Mo.  App.  m. 

South  Dakota.  —  See  Keilbach  v.  Chicago, 
etc.,  R.  Co.,  n  S.  Dak.  468. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Hollings- 
worth,  (Tex.  Civ.  App.  1902)  68  S.  W.  Rep. 
724;  San  Antonio,  etc.,  R.  Co.  v.  Harris.  (Tex. 
Civ.  App.  1904)  79  S.  W.  Rep.  841.  See  also 
International,  etc.,  R.  Co.  v.  Erwin,  (Tex.  Civ. 
App.  1902)  67  S.  W.  Rep.  466. 

Washington.  —  Curtis  v.  Oregon  R.,  etc.,  Co., 
36  Wash.  55. 

Liable  for  Wantonly  Injuring  Animal.  — 
Spencer  v.  Missouri,  etc.,  R.  Co.,  90  Mo.  App. 
91. 

Railroad  Bound  to  Exercise  Reasonable  Care.  — 
Beattyville,  etc.,  R.  Co.  v.  Maloney,  (Ky.  1899) 
49  S.  E.  Rep.  545. 

Less  Diligence  Required   in   Case   of  Animil 


Standing  Near  Track.  —  Southern  R.  Co.  v. 
Reaves,  129  Ala.  457. 

4§1.  2.  Comparative  Negligence. —  Willing- 
ham  v.  Macon,  etc.,  R.  Co.,  113  Ga.  374. 

4.  Purpose  of  Those  Enactments. —  Johnson  v. 
Oregon  Short-Line  R.  Co.,  7  Idaho  355  ;  Inter- 
national, etc.,  R.  Co.  v.  Richmond,  28  Tex.  Civ. 
App.  515- 

6.  Where  Both  Duty  to  Fence  Imposed  and 
Recovery  for  Neglect  Thereof  Authorized  by 
Statute  —  Florida.  —  Florida  East  Coast  R.  Co. 
v.  Hazel,  43-Fla.  263,  99  Am.  St.  Rep.  114; 
Florida  Cent.,  etc.,  R.  Co.  v.  Seymour,  44  Fla. 
557- 

Illinois.  —  Stump  v.  Chicago,  etc.,  R.  Co.,  84 
111.  App.  28. 

Iowa.  —  Craig  v.  Wabash  R.  Co.,  121  Iowa 
471  ;  Norman  v.  Chicago,  etc.,  R.  Co.,  no  Iowa 
283;  Cagwin  v.  Chicago,  etc.,  R.  Co.,  113 
Iowa  175;  Daily  v.  Chicago,  etc.,  R.  Co.,  121 
Iowa  254 ;  Boyer  v.  Chicago,  etc.,  R.  Co., 
123  Iowa  248.  See  also  Morrison  v.  Chicago, 
etc.,  R.  Co.,  117  Iowa  587. 

Michigan.  —  Johnson  v.  Detroit,  etc.,  R.  Co., 
135  Mich.  353. 

Missouri.  —  Atchison,  etc.,  R.  Co.  v.  Kava- 
naugh,  163  Mo.  54;  Redmond  v.  Missouri,  etc., 
R.  Co.,  104  Mo.  App.  651  ;  Warden  v.  Missouri, 
etc.,  R.  Co.,  78  Mo.  App.  664;  Meadows  v.  Chi- 
'cago,  etc.,  R.  Co.,  82  Mo.  App.  83  ;  Rowen  v. 
Chicago  G.  W.  R.  Co.,  82  Mo.  App.  24;  Glass- 
cock v.  Missouri,  etc.,  R.  Co.,  82  Mo.  App.  146; 
Moon  v.  Missouri  Pac.  R.  Co.,  83  Mo.  App. 
458;  Moore  v.  Omaha,  etc.,  R.  Co.,  85  Mo. 
App.  512. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Sevcek, 
(Neb.  1904)  101  N.  W.  Rep.  981. 

New  Jersey. —  Hendrickson  v.  Philadelphia, 
etc.,  R.  Co.,  68  N.  J.  L.  612. 

Ohio.  —  Megrue  v.  Lennox,  59  Ohio  St. 
479- 

Virginia.  —  Sanger  v.  Chesapeake,  etc.,  R. 
Co.,  102  Va.  86. 

Wisconsin.  —  See  Atkinson  v.  Chicago,  etc., 
R.  Co.,  1 19  Wis.  176. 

Canada.  — .  Grand  Trunk  R.  Co.  v.  James,  31 
Can.  Sup.  Ct.  420,  reversing  1  Ont.  L.  Rep. 
127;  McKillar  v.  Canadian  Pac.  R.  Co.,  14 
Manitoba  614.  See  also  Huot  v.  Quebec  R. 
Light,  etc.,  Co.,  21  Quebec  Super.  Co.  427. 

Michigan  — Yard  Limits.— Under  the  Michigan 
statute  imposing  the  duty  to  fence  and  put  in 
cattle  guards,  a  railroad  company  is  not  bound 
to  fence  or  guard  its  yard  limits,  but  where  it 
does  fence  such  yard  limits  and  put  in  a  guard, 
a  duty  to  repair  arises,  and  it  will  be  held  liable 
for  an  injury  occasioned  by  want  of  repair. 
Hathaway  v.  Detroit,  etc.,  R,  Co.,   124  Mich, 
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IVJ.    Sec  notes  i,  2. 

2.  Amount  of  Recovery  under  These  Statutes  —  Becovery  of  Actual  Damage* 

Sustained.  —  Sec  note  3. 
483.    See  note  1. 

Recovery  of  Amount  in  Excess  of  Actual  Damages.  —  See  note  2. 
I  S  I.    3.  Kind   and  Character  of  Debarments   Required  —  a.  KIND  AND 
Nature  of  Animals  to  Be  Excluded  —  in  General.  —  See  notes  6,  7. 

Sheep  and  Swine.  —  See  note  8. 

485.    Dogs.  —  See  note  3. 


48'2.  1.  Statutes  Not  Imposing  Duty  to 
Fence,  but  Authorizing  Recovery  in  Absence  of 
Fences  —  Kansas.  ■ —  Atchison,  etc.,  R.  Co.  v. 
Ash,  9  Kan.  App.  889,  58  Pac.  Rep.  235. 

Missouri.  ■ —  Hillman  v.  Gray's  Point  Terminal 
R.  Co.,  99  Mo.  App.  271. 

Montana.  —  Meuard  v.  Montana  Cent.  R.  Co., 
22  Mont.  340 ;  Beaudin  v.  Oregon  Short  Line 
R.  Co.,  31  Mont.  238. 

Tennessee.  ■ — ■  Mobile,  etc.,  R.  Co.  v.  Tiernan, 
102  Tenn.  704;  Louisville,  etc.,  R.  Co.,  v.  Pat- 
ton,  104  Tenn.  40  ;  Jones  v.  Nashville,  etc.,  R. 
Co.,  104  Tenn.  1 19. 

Texas.  —  Southern  Kansas  R.  Co.  v.  McKay, 
(Tex.  Civ.  App.  1898)  47  S.  W.  Rep.  479;  Mis- 
souri, etc.,  R.  Co.  v.  Hanacek,  93  Tex.  446; 
Galveston  R.  Co.  v.  Reitz,  27  Tex.  Civ.  App. 
411;  San  Antonio,  etc.,  R.  Co.  v.  Tamborello, 
(Tex.  Civ.  App.  1902)  67  S.  W.  Rep.  926; 
Missouri,  etc.,  R.  Co.  v.  Kennedy,  33  Tex.  Civ. 
App.  44s. 

Wisconsin.  —  Cole  v.  Duluth,  etc.,  R.  Co.,  104 
Wis.  460;  Herrell  v.  Chicago,  etc.,  R.  Co.,  114 
Wis.  605 ;  Perrault  v.  Minneapolis,  etc.,  R.  Co., 
1 1 7  Wis.  520. 

Under  the  Tennessee  Statute  a  railroad  com- 
pany is  not  liable  for  failure  to  fence  public 
highways,  private  ways,  streets,  alleys,  side- 
walks, public  grounds,  commons,  and  ways  lead- 
ing to  burial  places,  churches,  and  school 
houses.  Greer  v.  Nashville,  etc.,  R.,  104  Tenn. 
242. 

2.  Where  Only  Duty  to  Fence  Imposed  by 
Statute,  Recovery  May  Be  Had  for  Neglect 
Thereof. — Johnson  v.  Oregon  Short  Line  R. 
Co.,  7  Idaho  355  ;  Patrie  v.  Oregon  Short  Line 
R.  Co.,  6  Idaho  448  ;  Parish  v.  Louisville,  etc., 
R.  Co.,  (Ky.  1904)  78  S.  W.  Rep.  186;  Rubein 
v.  Brooklyn  Heights  R.  Co.,  61  N.  Y.  App.  Div. 
4/8. 

3.  Actual  Damages  Recovered  for  Injuries  Due 
to  Defective  Fences  or  Cattle  Guards  —  Georgia. 
—  Western,  etc.,  R.  Co.  v.  Calhoun,  104  Ga.  384. 

Idaho.  —  Haner  v.  Northern  Pac.  R.  Co.,  7 
Idaho  305  ;  Johnson  v.  Oregon  Short  Line  R. 
Co.,  7  Idaho  355. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Beau- 
champ,  108  Ky.  47. 

Michigan.  —  Johnson  v.  Detroit,  etc.,  R.  Co., 
135  Mich.  353;  Clement  v.  Pere  Marquette  R. 
Co.,  (Mich.  1904)  100  N.  W.  Rep.  999. 

Montana.  —  Beaudin  v.  Oregon  Short  Line 
R.  Co.,  31  Mont.  238. 

New  York.  — ■  Connolly  v.  Central  Vermont  R. 
Co.,  4  N.  Y.  App.  Div.  221,  affirmed  158  N.  Y. 
675.;  Rubein  v.  Brooklyn  Heights  R.  Co.,  61  N. 
Y.  App.  Div.  478. 

Ohio.  —  Megrue  v.  Lennox,  59  Ohio  St.  479. 

South  Dakota.  —  See  Keilbach  v.  Chicago, 
etc.,  R.  Co.,  1 1  S.  Dak.  468. 


Tennessee.  —  Greer  v.  Nashville,  etc.,  R.  Co., 
104  Tenn.  242. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Schrivener, 
(Tex.  Civ.  App.  1899)  49  S.  W.  Rep.  649;  St. 
Louis  Southwestern  R.  Co.  v.  Terry,  22  Tex. 
Civ.  App.  176;  Missouri,  etc.,  R.  Co.  v.  Hana- 
cek, 93  Tex.  446 ;  San  Antonio,  etc.,  R.  Co.  v. 
Tamborello,  (Tex.  Civ.  App.  1902)  67  S.  W. 
Rep.  926 ;  Missouri,  etc.,  R.  Co.  v.  Kennedy, 
33  Tex.  Civ.  App.  445  ;  Houston,  .etc.,  R.  Co.  v. 
Wilson,  (Tex.  Civ.  App.  1904)  84  S.  W.  Rep. 
274;  Houston,  etc.,  R.  Co.  v.  McMillan,  (Tex. 
Civ.  App.  1904)  84  S.  W.  Rep.  296. 

Canada.  —  James  v.  Grank  Trunk  R.  Co.,  31 
Ont.  672,  1  Ont.  L.  Rep.  127,  reversed  on  other 
grounds  31  Can.  Sup.  Ct.  420. 

483.  1.  Florida  Cent.,  etc.,  R.  Co.  v.  Sey- 
mour, 44  Fla.  557  ;  Black  v.  Minneapolis,  etc.,  R. 
Co.,  122  Iowa  32.  See  also  Redmond  v.  Mis- 
souri, etc.,  R.  Co.,  104  Mo.  App.  651. 

2.  Double  Damages  Authorized  —  Florida.  — 
Florida  East  Coast  R.  Co.  v.  Hazel,  43  Fla. 
263,  99  Am.  St.  Rep.  114. 

Iowa.  —  Cagwin  v.  Chicago,  etc..  R.  Co.,  113 
Iowa  175;  Enix  y.  Iowa  Cent.  R.  Co.,  114  Iowa 
508;  Kling  v.  Chicago,  etc.,  R  Co.,  115  Iowa 
133;  Black  v.  Minneapolis,  etc.,  R.  Co.,  122 
Iowa  32;  Boyer  v.  Chicago,  etc.,  R.  Co.,  123 
Iowa  248;  Campbell  v.  Iowa  Cent.  R.  Co.,  124 
Iowa  248. 

Missouri.  —  Atchison,  etc.,  R.  Co.  v.  Kava- 
naugh,  163  Mo.  54;  Downey  v.  Mississippi 
River,  etc.,  R.  Co.,  94  Mo.  App.  137;  Sapping- 
ton  v.  Chicago,  etc.,  R.  Co.,  95  Mo.  App.  387  ; 
Kimball  v.  St.  Louis,  etc.,  R.  Co.,  99  Mo.  App. 
335  ;  Redmond  v.  Missouri  R.  Co.,  104  Mo.  App. 
651  ;  Moon  v.  Missouri  Pac.  R.  Co.,  83  Mo. 
App.  458;  Huss  v.  Wabash  R.  Co.,  84  Mo.  App. 
in  ;  Kirby  v.  Wabash  R.  Co.,  85  Mo.  App.  345  ; 
Moore  v.  Omaha,  etc.,  R.  Co.,  85  Mo.  App.  512; 
Schlotzhauer  v.  Missouri,  etc.,  R.  Co.,  89  Mo. 
App.  65  ;  Ellis  v.  Mississippi  River,  etc.,  R.  Co., 
89  Mo.  App.  241. 

But  a  railroad  company  is  not  liable  for 
double  damages  for  injury  to  the  harness  on  a 
horse  which  it  has  killed.  Huss  v.  Wabash  R. 
Co.,  84  Mo.  App.  in. 

484.  6.  Statutes  Specifying  Classes  of  Animals. 
—  Colyer  v.  Missouri  Pac.  R.  Co.,  93  Mo.  App. 
147  ;  Lee  v.  Brooklyn  Heights  R.  Co.,  97  N.  Y. 
App.  Div.  in. 

7.  Debarments  Must  Be  Sufficient  to  Exclude  All 
Ordinary  Live  Stock.  —  Sappington  v.  Chicago, 
etc.,  R.  Co.,  95  Mo.  App.  387. 

8.  Statute  Providing  that  Fences  Must  Be  Suffi- 
cient to  Exclude  Sheep  and  Swine.  —  Giicago,  etc.. 
R.  Co.  v.  Sevcek,  (Neb.  1904)  101  N.  W.  Rep. 
081  ;  Lee  v.  Brooklyn  Heights  R.  Co.,  97  N.  Y. 
Apn.  Div.  in. 

485.  3.  Fence  Law  Does  Not  Apply  to  Dogs. 
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485. 

POSE  —  ( 

486. 


Liability. 
487. 

Lessees 
488. 

489. 


note  ii. 


b.  Sufficiency  of  Debarments  to  Answer  Intended  Pur- 
i)  What  Is  Sufficient  Fence.  —  See  note  5. 
See  note  1. 

(2)  What  Are  Sufficient  Cattle  Guards.  —  See  notes  2,  3,  4,  5. 

4.  Whether  Actual  Contact  Between  Train  and  Animal  Essential  to 

—  See  note  6. 
See  note  1. 

5.  Liability  as  Between  Owners  and  Operators  —  c.  LESSORS  AND 

—  Liability  of  Lessor  or  Owner.  —  See  note  6. 
See  note  1. 

Liability  of  Lessee.  —  See  note  3. 

d.  Tracks  Used  by  Both  Owner  and  Another.  —  See  note  3. 

e.  Road  Operated  by  Receiver.  —  See  note  8. 

6.  Place  of  Entrance  Rather  than  of  Injury  Governs  Liability.  —  See 


—  Moore  v.  Charlotte  Electric  R.,  etc.,  Co.,  136 
N.  Car.  554.  Sec  also  Strong  v.  Georgia  R., 
etc.,  Co.,  118  Ga.  515. 

4§5.  5,  Fences  Must  Be  Sufficient  to  Exclude 
Ordinary  Stock.- — •  Svvanson  v.  Chicago,  etc.,  R. 
Co.,  79  Minn.  398 ;  International,  etc.,  R.  Co.  v. 
Richmond,  28  Tex.  Civ.  App.  515,  citing  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  485. 

Gates  and  Gate  Fastenings.  —  Kling  v.  Chicago, 
etc.,  R.  Co.,  115  Iowa  133;  Mooers  v.  Northern 
Pac.  R.  Co..  80  Minn.  24 ;  Greer  v.  Nashville, 
etc.,  R.  Co.,  104  Tenn.  242;  St.  Louis  South- 
western R.  Co.  v.  Adams,  24  Tex.  Civ.  App. 
231- 

Gates  forming  parts  of  a  fence  must  be  as 
substantial  as  other  portions  of  such  fence  for 
the  purpose  of  keeping  out  stock.  Mobile,  etc., 
R.  Co.  v.  Tiernan,  102  Tenn.  704. 

It  is  the  duty  of  the  railroad  to  keep  gates 
closed.  Greer  v.  Nashville,  etc.,  R.  Co.,  104 
Tenn.  242.  But  see  Atchison,  etc.,  R.  Co.  v. 
Kavanaugh,  163  Mo.  .54,  wherein  the  railroad 
was  held  not  liable  where  a  third  person  left 
the  gate  open  without  the  knowledge  of  the 
company.  And  to  the  same  effect  see  Mobile, 
etc.,  R.  Co.  v.  Tiernan,  102  Tenn.  704. 

For  a  case  wherein  the  facts  were  held  not  to 
disclose  negligence  on  the  part  of  the  company, 
see  Cagwin  v.  Chicago,  etc.,  R.  Co.,  113  Iowa 
175. 

The  Duty  of  Erecting  and  Maintaining  Cattle 
Guards.  —  Johnson  v.  Oregon  Short  Line  R. 
Co.,  7  Idaho  355  ;  Chicago,  etc..  R.  Co.  v.  Blair, 
75  111.  App.  659;  Chicago,  etc.,  R.  Co.  v.  Brown, 
33  Ind.  App.  603 ;  Hcrrell  v.  Chicago,  etc.,  R. 
Co.,  114  Wis.  605.  See  also  Louisville,  etc., 
R.  Co.  v.  Be.iuchamp,  108  Ky.  47. 

Track,  and  Not  Right  of  Way,  to  Be  Fenced  — 
Iowa  Statute.  —  Cagwin  v.  Chicago,  etc.,  R.  Co., 
113  Iowa  175. 

480.  1.  Question  of  Sufficiency  of  Fence  for 
Jury.  —  Kling  v.  Chicago,  etc.,  R.  Co.,  115  Iowa 
133.  See  also  Schlotzhauer  v.  Missouri,  etc., 
R.  Co.  80  Mo.  App.  65 ;  Colyer  v.  Missouri 
Pac  R.  Co..  93  Mo.  App.  147. 

2.  Cattle  Guards  Must  Suffice  to  Turn  Ordinary 
Stock.  — Gimpbcl!  v.  Iowa  Cent.  R.  Co.,  124 
lown  248. 

3.  Where  Cattle  Guards  Erected  Insufficient.  — 

Campbell  v.  Iowa  Cent.  R.  Co.,  124  Iowa  248; 
Bumpas  v.  Wabash  R.  Co.,  103  Mo.  App.  202. 
When  Question  of  Sufficiency  of  Cattle  Guard  Is 


for  the  Jury.  —  Meador  v.  Missouri  Pac.  R.  Co., 
62  Kan.  865,  61  Pac.  Rep.  442;  Prather  v.  Kan- 
sas City,  etc.,  R.  Co.,  84  Mo.  App.  86 ;  Glass- 
cock v.  Missouri,  etc.,  R.  Co.,  82  Mo.  App.  146. 

4.  Failure  to  Keep  Cattle  Guard  in  Repair. — 
Indiana,  etc.,  R.  Co.  v.  Drum,  21  111.  App.  331  ; 
Pothast  v.  Chicago  G.  W.  R.  Co.,  no  Iowa  458; 
Campbell  v.  Iowa  Cent.  R.  Co.,  124  Iowa  248; 
Louisville,  etc.,  R.  Co.  v.  Beauchamp,  108  Ky. 
47;  Hathaway  v.  Detroit,  etc.,  R.  Co.,  124  Mich. 
610;  James  v.  Grand  Trunk  R.  Co,  31  Ont. 
672,  affirmed  1  Ont.  L.  Rep.  127.  See  also  Cle- 
ment v.  Pere  Marquette  R.  Co.,  (Mich.  1904) 
100  N.  W.  Rep.  999. 

5.  Sufficient  if  Constructed  as  Required  by  Stat- 
ute.—  Clement  v.  Pere  Marquette  R.  Co., 
(Mich.  1904)  100  N.  W.  Rep.  999. 

6.  Actual  Contact  Held  Necessary.  —  Stump  v. 
Chicago,  etc.,  R.  Co.,  84  111.  App.  28;  Jones  v. 
Nashville,  etc.,  R.  Co.,  104  Tenn.  119;  Mc- 
Kellar  v.  Canadian  Pac.  R.  Co.,  14  Manitoba 
614. 

487.  1.  Actual  Contact  Held  Not  Necessary. 

—  Carlos  v.  Missouri  Pac.  P..  Co.,  106  Mo.  App. 
574;  Doughty  v.  St.  Louis,  etc..  R.  Co.,  92  Mo. 
App.  494.  See  also  Brown  v.  Missouri,  etc.,  R. 
Co.,  104  Mo.  App.  601. 

6.  Lessor  or  Owner  Liable  by  Special  Statute  — 
Stoltz  v.  Baltimore,  etc.,  R.  Co.,  7  Ohio  Dec. 
514,  7  Ohio  N.  P.  120. 

488.  1.  Little  Rock,  etc.,  R.  Co.  v.  Daniels, 
68  Ark.  171. 

3.  Lessee  Liable  in  Absence  of  Statute.  —  Little 
Rock,  etc.,  R.  Co.  v.  Daniels,  68  Ark.  171. 

489.  3.  Liability  of  Owner.  —  Central  of 
Georgia  R.  Co.  v.  Wood,  129  Ala.  483. 

Repair  of  Track  Prima  Facie  Evidence  of  Owner- 
ship. —  Central  of  Georgia  R.  Co.  v.  Wood,  129 
Ala.  483. 

8.  Receiver's  Liability  in  Absence  of  Statute.  — 

See  Felton  v.  Munson,  (Ky.  1899)  49  S.  W. 
Rep.  204. 

11.  Place  of  Entry  Rather  than  That  of  Injury 
Governs  Liability. —  Dicl  ;inson  v.  Wabash  R.  Co., 
103  Mo.  App.  332;  Bumpas  v.  Wabash  R.  Co., 
103  Mo.  App.  20?;  Redmond  v.  Missouri,  etc., 
R.  Co.,  104  Mo.  App.  651  ;  Sappington  v.  Chi- 
cago, etc.,  R.  Co..  OS  Mo.  App.  387.  See  also 
Chicago,  etc.,  R.  Co.  v.  Chipman,  8;  111.  App. 
292;  Wasson  v.  McCook,  80  Mo.  App.  483. 
But  compare  Chicago,  etc.,  R.  Co.  v.  Blair,  75 
III.  App.  659. 


607 


190  I'Ml     INJURIES  TO  ANIMALS  BY  RAILROADS.      Vol.  XVI. 


400.    Sec  n<  tte  i . 

Presumption  as  to  Place  of  Entry.  —  See  note  3. 

7.  Contributory  Negligence  under  These  Statutes  —  a.  Effect  REGU- 
LATED by  Statute.  —  See  note  6. 

b.  Where  Statutes  Are  Silent  as  to  Effect  of  Contribu- 
tory Negligence  —  See  note  7. 
101.    See  note  1. 

403.   c.  Wilful  Act  of  Owner  Contributing  to  Injury  a  Defense. 

—  Sec  notes  3,  4. 

■1911.    9.  Company's  Notice  of  Defect  as  Affecting  Its  Liability.  —  See  notes 

I,  2,  3. 


•190.  1.  Company  Liable  Though  Fences  Not 
Required  at  Place  of  Injury.  —  Sappington  v.  Chi- 
cago, etc.,  K.  Co.,  95  Mo.  App.  387  ;  Davidson 
v.  Grand  Trunk  R.  Co.,  -5  Ont.  L.  Rep.  574-  See 
also  Chicago,  etc.,  R.  Co.  v.  Chipman,  87  111. 
App.  292. 

3.  Presumption  as  to  Place  of  Injury.  —  John- 
son v.  Oregon  Short  Line  R.  Co.,  7  Idaho  355  ; 
Chicago,  etc.,  R.  Co.  v.  Brown,  33  Ind.  App.  603  ; 
Ellis  v.  Mississippi  River,  etc.,  R.  Co.,  89  Mo. 
App.  241. 

Sufficient  to  Show  Defect  at  Any  Nearby  Point. — 

Mobile,  etc.,  R.  Co.  v.  Tiernan,  102  Tenn.  704. 

6.  Contributory  Negligence  No  Defense  —  Iowa 
Statute.  —  Enix  v.  Iowa  Cent.  R.  Co.,  114  Iowa 
508.  But  see  McGill  v.  Minneapolis,  etc.,  R. 
Co.,  113  Iowa  358. 

7.  Jurisdictions  Where  Contributory  Negligence 
Defense  —  Arkansas.  —  Choctaw,  etc.,  R.  Co.  v. 
Ingram,  71  Ark.  394. 

Illinois.  —  Rabberman  v.  Hunt,  88  111.  App. 
625  ;  Jarvis  v.  Bradford,  88  111.  App.  685. 

Indian  Territory.  —  St.  Louis,  etc.,  R.  Co.  v. 
Zachary,  2  Indian  Ter.  536. 

Minnesota.  —  Swanson  v.  Chicago,  etc.,  R. 
Co.,  79  Minn.  398;  Snell  v.  Minneapolis,  etc., 
R.  Co.,  87  Minn.  253. 

Missouri. —  Beall  v.  Chicago,  etc.,  R.  Co.,  97 
Mo.  App.  in  ;  Dickinson  v.  Wabash  R.  Co.,  103 
Mo.  App.  332. 

New  Jersey.  — ■  Nolan  v.  Central  R.  Co.,  67  N. 
J.  L.  124. 

North  Dakota.  —  Wright  v.  Minneapolis,  etc., 
R.  Co.,  12  N.  Dak.  159;  West  v.  Northern  Pac. 
R.  Co.,  13  N.  Dak.  221. 

South  Carolina.  —  Sauls  -'.  D.  W.  Alderman, 
etc.,  Co.,  55  S.  Car.  395. 

Texas.  —  Southern  Kansas  R.  Co.  v.  McKay, 
(Tex.  Civ.  App.  1898)  47  S.  W.  Rep.  479; 
Texas,  etc.,  R.  Co.  v.  Seay,  (Tex.  Civ.  App. 
1902)  69  S.  W.  Rep.  177;  Texas  Cent.  R.  Co.  v. 
Harbison,  (Tex.  Civ.  App.  1903)  75  S.  W.  Rep. 
549;  Ft.  Worth,  etc.,  R.  Co.  v.  Roberts,  (Tex. 
Civ.  App.  1904)  83  S.  W.  Rep.  250. 

Utah.  —  Clark  v.  Oregon  Short  Line  R.  Co., 
20  Utah  401  ;  Silcock  v.  Rio  Grande  Western 
R.  Co.,  22  Utah  179. 

Wisconsin.  —  May  v.  Chicago,  etc.,  R.  Co., 
102  Wis.  673;  Cole  v.  Duluth,  etc.,  R.  Co.,  104 
Wis.  460;  Herrell  v.  Chicago,  etc.,  R.  Co.,  114 
Wis.  605  ;  Perrault  v.  Minneapolis,  etc.,  R.  Co., 
1 17  Wis.  520. 

Idaho  —  Burden  on  Plaintiff  to  Prove  Absence  of 
Contributory  Negligence.  —  Haner  v.  Northern 
Pac.  R.  Co.,  7  Idaho  305. 

491.  1.  Jurisdictions  Where  Contributory 
Negligence  No  Defense.  —  Missouri  Pac.  R.  Co.  v. 


McCullough,  65  Kan.  860,  70  Pac.  Rep.  364 ; 
Brunick  v.  Ann  Arbor  R.  Co.,  132  Mich.  219; 
Balser  v.  Chicago,  etc.,  R.  Co.,  9  Ohio  Dec.  523, 
7  Ohio  N.  P.  482. 

492.  3.  Acts  of  Owner  Defeating  Liability  of 
Railroad. —  See  Haner  v.  Northern  Pac.  R.  Co., 
7  Idaho  305. 

In  Iowa,  by  Statute,  "the  Wilful  Act  of  the 
Owner."  — ■  The  breaking  down  of  a  gate  by  the 
plaintiff's  horse  within  two  days  before  the 
stock  in  question  passed  through  the  gate  upon 
the  right  of  way  is  not  a  wilful  act  of  the  owner 
defeating  a  recovery.  Enix  v.  Iowa  Cent.  R. 
Co.,  1 14  Iowa  508. 

4.  Abandonment  of  Animals  on  Unfenced  Rail- 
road Track.  —  Ft.  Worth,  etc.,  R.  Co.  v.  Rob- 
erts, (Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  250. 

493.  1.  Necessity  of  Notice  of  Defect  by  Com- 
pany.—  Wirstlin  v.  Chicago,  etc.,  R.  Co.,  124 
Iowa  170;  Atchison,  etc.,  R.  Co.  v.  Kavanaugh, 
163  Mo.  54;  Kimball  v.  St.  Louis,  etc.,  R.  Co., 
99  Mo.  App.  335  ;  Hendrickson  v.  Philadelphia, 
etc.,  R.  Co.,  68  N.  J.  L.  612.  See  also  Chicago, 
etc.,  R.  Co.  v.  Chipman,  87  111.  App.  202. 

Company  Entitled  to  Reasonable  Time  to  Dis- 
cover Defect.  —  Colyer  v.  Missouri  Pac.  R.  Co., 
93  Mo.  App.  147. 

2.  Must  Repair  or  Rebuild  Within  Reasonable 
Time  After  Discovery —  Iowa.  —  Wirstlin  v.  Chi- 
cago, etc.,  R.  Co.,  124  Iowa  170. 

Missouri.  —  Dietrich,  etc.,  R.  Co.  v.  Hanni- 
bal, etc.,  R.  Co.,  89  Mo.  App.  36. 

Oklahoma.  —  Choctaw,  etc.,  R.  Co.  v.  Depe- 
rade,  12  Olcla.  367. 

Texas.  —  International,  etc.,  R.  Co.  v.  Erwin, 
(Tex.  Civ.  App.  1902)  67  S.  W.  Rep.  466; 
International,  etc.,  R.  Co.  v.  Richmond,  28  Tex. 
Civ.  App.  515. 

Wisconsin.  —  Atkinson  v.  Chicago,  etc.,  R. 
Co.,  rig  Wis.  176. 

Reasonable  Care  and  Diligence.  —  Atchison,  etc., 
R.  Co.  v.  Kavanaugh,  163  Mo.  54. 

Negligence  of  Railroad  Company  in  Failing  to 
Discover  Defects  Usually  Question  for  Jury.  — 
Hendrickson  v.  Philadelphia,  etc.,  R.  Co.,  68 
N.  J.  L.  612. 

Where  a  Gate  Is  Left  Open  by  a  Third  Person, 
the  railroad  company  must  use  ordinary  dili- 
gence to  discover  it.  Mobile,  etc.,  R.  Co.  v. 
Tiernan,  102  Tenn.  704. 

3.  Notice  of  Defect  Presumed  from  Lapse  of  Time. 
—  Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Chipman. 
87  111.'  App.  292. 

Iowa.  —  Wirstlin  v.  Chicago,  etc.,  R.  Co.,  124 
Iowa  170. 

Michigan.  —  Johnson  v.  Detroit,  etc.,  R.  Co., 
135  Mich.  353, 
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494.  11.  Company's  Liability  as  Affected  by  Right  of  Cattle  to  Be  at  Large 

■ —  Statutes  Held  to  Avail  Those  Only  Whose  Cattle  Rightfully  on  Adjoining  Lands. —  See  note  4. 

495.  Cattle  on  Adjoining  Land  with  Consent  of  Owner. —  See  note  I. 

Statutes  Avail  All  Whose  Cattle  Are  Injured  Through  Company's  Failure  to  Fence.  — 

See  note  2. 

496.  Effect  of  Special  Statute  Prohibiting  Animals  at  Large.  — See  notes  I,  2. 
Such  Statutes  Held  to  Relieve  Railroad  Company  of  Liability.  —  See  note  3- 

498.  VII.  Necessity  of  Statute  to  Make  Railroads  Liable  Merely 
Because  of  Nonexistence  of  Fences. — See  note  4. 

499.  See  note  1. 


INJURY  —  INJURE,  ETC. — 

503.  INMATE.  —  See  note  2. 

504.  INNOCENT  PURCHASER.  — 

Missouri.  —  Atchison,  etc.,  R.  Co.  v.  Kava- 
naugh,  163  Mo.  54;  Bumpas  v.  Wabash  R.  Co., 

103  Mo.  App.  202. 

New  York.  —  Connolly  v.  Central  Vermont  R. 
Co.,  4  N.  Y.  App.  Div.  221,  affirmed  158  N.  Y. 
675- 

Tennessee.  —  Greer  v.  Nashville,  etc.,  R.  Co., 

104  Tenn.  242. 

Texas.  —  International,  etc.,  R.  Co.  v.  Rich- 
mond, 28  Tex.  Civ.  App.  515,  citing  16  Am. 
and  Eng.  Encyc.  of  Law  (id  ed.)  495  ;  Inter- 
national, etc.,  R.  Co.  v.  Erwin,  (Tex.  Civ.  App. 
1902)  67  S.  W.  Rep.  466. 

494.  4.  Not  Liable  if  Trespasser.  —  Farmer's 
Bank  v.  Chicago,  etc.,  R.  Co.,  109  Mo.  App.  165  ; 
Grand  Trunk  R.  Co.  v.  James,  31  Can.  Sup.  Ct. 
420,  reversing  1  Ont.  L.  Rep.  127. 

In  Missouri.  —  See  Payne  v.  Current  River  R. 
Co.,  75  Mo.  App.  14. 
Horses  Unlawfully  at  Large  Deemed  Trespassers. 

—  Wright  v.  Minneapolis,  etc.,  R.  Co.,  12  N. 
Dak.  159. 

495.  1.  Rightfully  on  Adjoining  Lands. — 

Farmer's  Bank  v.  Chicago,  etc.,  R.  Co.,  109  Mo. 
App.  165;  Payne  v.  Current  River  R.  Co.,  75 
Mo.  App.  14;  Quebec  Cent.  Co.  v.  Pellerin,  12 
Quebec  K.  B.  152. 

2.  Liability  Irrespective  of  Right  of  Cattle  to 
Be  at  Place  of  Entrance  —  Idaho.  —  Johnson  v. 
Oregon  Short-Line  R.  Co.,  7  Idaho  355. 

Missouri.  —  Carlos  v.  Missouri  Pac.  R.  Co., 
106  Mo.  App.  574. 

New  York.  —  Rubein  v.  Brooklyn  Heights  R. 
Co.,  61  N.  Y.  App.  Div.  478. 

Texas.  —  International,  etc.,  R.  Co.  v.  Rich- 
mond, 28  Tex.  Civ.  App.  515,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  493. 

Vermont.  —  Quimby  v.  Boston,  etc.,  R.  Co., 
71  Vt.  301. 

Virginia.  —  Sanger  v.   Chesapeake,   etc.,  R. 
Co.,  102  Va.  86. 

496.  1.  Liability  of  Railway  Even  Where 
Special  Law  Against  Animal  Running  at  Large. 

—  Seaboard  Air-Line  R.  Co.  v.  Collier,  118  Ga. 
463;  Rabbernian  v.  Hunt,  88  111.  App.  625; 
Houston,  etc.,  R.  Co.  v.  Hollingsworth,  (Tex. 
Civ.  App.  1902)  68  S.  W.  Rep.  724. 

Duty  to  Fence  Not  Affected  by  Missouri  Stock 
3  Supp.  E.  of  L. — 39  < 


•  See  notes  2,  3. 
See  note  2. 

Law.  —  Growney  v.  Wabash  R.  Co.,  102  Mo. 
App.  442. 

2.  Contributory  Negligence  Question  for  Jury. 

—  Jarvis  v.  Bradford,  88  111.  App.  685. 

3.  Texas  Special  Law  —  Liable  Only  When 
Actual  Negligence  Shown.— Houston,  etc.,  R.  Co. 
v.  Hollingsworth,  (Tex.  Civ.  App.  1902)  68  S. 
W.  Rep.  724;  Texas,  etc.,  R.  Co.  v.  Huffman, 
(Tex.  Civ.  App.  1903)  71  S.  W.  Rep.  779. 

498.  4.  No  Obligation  to  Fence  in  Absence  of 
Statute  —  Negligence  in  Operation  Rendering 
Railroad  Liable.  —  Denver  etc.,  R.  Co.  v.  Thomp- 
son, 12  Colo.  App.  1  ;  Georgia  Southern,  etc., 
R.  Co.  v.  Wisenbaker,  113  Ga.  604;  Missouri, 
etc.,  R.  Co.  v.  Kennedy,  33  Tex.  Civ.  App.  445. 

499.  I.  Railroad  Not  Liable  When  Not  Guilty 
of  Negligence.  —  Denver,  etc.,  R.  Co.  v.  Thomp- 
son, 12  Colo.  App.  1  ;  Georgia  Southern,  etc., 
R.  Co.  v.  Wisenbaker,  113  Ga.  604:  Missouri, 
etc.,  R.  Co.  v.  Kennedy,  33  Tex.  Civ.  App.  445. 

2.  Injury. —  Hitch  v.  Edgecombe  County,  132 
N.  Car.  573  ;  Springer  v.  J.  H.  Somers  Fuel  Co., 
196  Pa.  St.  156. 

3.  Injure.  —  State  v.  Associated  Press,  159 
Mo.  410. 

Unlawful  Act  Implied.  —  State  v.  Moore,  69 
N.  Y.  99.  See  also  Reynolds  v.  Plumber's  Ma- 
terial Protective  Assoc.,  (Supm.  Ct.  Tr.  T.)  30 
Misc.  (N.  Y.)  709. 

"  Injury  to  the  Person  and  Death  of  the  Person 
Are  Not  Synonymous  Terms.  The  one  presumes 
a  continuation  of  life  though  in  an  impaired 
state,  the  other  the  destruction  or  ending  of 
life."  Northern  Pac.  R.  Co.  v.  Adams,  (C.  C. 
A.)  116  Fed.  Rep.  327. 

Public  Officers.  —  Basselin  v.  Pate,  (Supm. 
Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  368. 

Injury  to  Property.  —  See  Blocker  v.  Boswell, 
109  Ga.  230;  James  v.  Signell,  60  N.  Y.  App. 
Div.  75. 

Injury  and  Damage.  —  West  Virginia  Transp. 
Co.  v.  Standard  Oil  Co.,  50  W.  Va.  611. 

503.  2.  Inmate  of  Hospital  —  Application  for 
Life  Insurance  —  Warranty. —  Farrell  v.  Security 
Mut.  L.  Ins.  Co.  (C.  C.  A.)  125  Fed.  Rep. 
684. 

504.  2.  Innocent  Purchaser. —  Pugh  v.  High- 
ley,  152  Ind.  252. 


INNS  AND  INNKEEPERS. 


By  C.  T.  Green. 


507.    I.  Who  Are  Innkeepers  —  1.  Definitions  and  Explanation  of  Terms 

—  An  inn. —  See  note  I. 

5©tt.  2.  Essential  Characteristics  —  b.  Accommodations  for  Horses. 
■ —  See  notes  2,  3. 

310.   d.  Necessity  of  License.  —  See  note  1. 
e.  Necessity  of  Sign.  —  See  note  4. 

511.  3.  Distinctions  —  a.  Keepers  of  Boarding  Houses  and  Lodg- 
ing Houses.  —  See  notes  1,  3. 

512.  c.  Keepers  of  Restaurants  and  Cafes.  —  See  note  1. 
5  Hi.    4.  Evidence.  —  See  note  I. 

514.  II.  Statutory  Regulation  —  1.  In  General.  —  See  note  3. 

2.  License.  —  See  notes  4,  5. 

515.  See  note  1. 

3.  Fire  Escapes.  —  See  note  7. 

516.  4.  Provisions  for  Lodging  Guests.  —  See  note  I. 

III.  Who  Are  Guests  —  1.  Definition.  —  See  notes  3,  4. 
518.    3.  What  Constitutes  the  Relation — a.  In  General  —  it  is  Considered 

a  Question  of  Fact.  —  See  note  2. 


507.  1.  Inn  Denned.  —  Bunn  v.  Johnson.  77 
Mo.  App.  596.  See  also  Johnson  v.  Chadbourn 
Finance  Co.,  89  Minn.  310,  99  Am.  St.  Rep. 
57i- 

509.  2.  Accommodations  for  Horses  Not  Neces- 
sary. —  Johnson  v.  Chadbourn  Finance  Co.,  89 
Minn.  310,  99  Am.  St.  Rep.  S7 r . 

3.  Where  Stabling  Is  Required,  it  need  not  be 
within  the  curtilage  of  the  inn.  It  is  sufficient 
that  stabling  is  convenient.  Moore  v.  Court  of 
C.  PI..  68  N.  J.  L.  229. 

510.  1.  License  Tax  —  Pennsylvania.  —  See 
McClure  v.  Krumbholz,  9  Pa.  Dist.  544. 

4.  Holding  Out  as  Innkeeper  Is  Sufficient.  — 
Johnson  v.  Chadbourn  Finance  Co.,  89  Minn. 
310,  99  Am.  St.  Rep.  571. 

511.  1.  Keeper  of  Boarding  House  Not  an 
Innkeeper. —  Bailey  v.  People,  190  111.  34,  citing 
16  Am.  and  Eng.  Encyc.  or  L/w  (2d  ed.)  511. 

3.  The  Distinction  as  to  the  Nature  of  the  Occu- 
pation. —  See  Meacham  v.  Galloway,  102  Tenn. 
415,  73  Am.  St.  Rep.  886. 

512.  1.  Keeper  of  Restaurant  Not  an  Inn- 
keeper. —  Block  v.  Sherry,  (Supm.  Ct.  App.  T.) 
43  Misc.  (N.  Y.)  342. 

513.  1.  Sign  as  Evidence  that  One  Is  an  Inn- 
keeper. —  See  Johnson  v.  Chadbourn  Finance 
Co.,  89  Minn.  310,  99  Am.  St.  Rep.  571. 

514.  3.  Regulation  of  Inns  Regarded  as  Mat- 
ter of  Police  Power. — -See  Bailey  v.  People,  190 
111-  34- 

What  an  "  Enlargement "  within  Massachusetts 

Statute.  —  Murdock  v.  Swasey,  183  Mass.  573. 

4.  New  Jersey  —  Time  Application  Must  Be 
Made.  —  Cramer  v.  Sooy,  67  N.  J.  L.  107. 

Contents  and  Form  of  Application.  —  Moore 
v.  Court  of  C.  PI..  68  N.  J.  L.  229. 

Rejected  Application  —  Right  to  Apply  Again. 
—  Cramer  v.  Sooy,  67  N.  J.  L.  107. 


Failure  to  Obtain  License  —  Defense.  —  Where 
an  innkeeper,  being  ill,  directed  his  clerk  to 
apply  for  a  license,  which  was  never  issued 
because  of  the  failure  of  the  clerk  to  pay  the 
license  fee,  it  was  held  to  be  no  defense  in  a 
prosecution  for  operating  a  hotel  without  a 
license,  that  the  defendant  thought  the  license 
fee  had  been  paid.  Com.  v.  Keathley,  82  S.  W. 
Rep.  232,  26  Ky.  L.  Rep.  493. 

6.  Who  Authorized  to  Grant  Licenses.  —  See, 
as  to  the  New  Jersey  statute,  Smith  v.  Hights- 
town,  71  N.  J.  L.  276. 

515.  1.  Power  to  License  Inns  Not  a  Property 
Right. — Smith  v.  Hightstown,  71  N.  J.  L. 
276. 

Power  Is  Administrative  Rather  than  Judicial. 

—  Smith  v.  Hightstown,  71  N.  J.  L.  276. 

7.  Fire  Escapes  —  Statutory  Regulations.  —  See 
Johnson  v.  Snow,  102  Mo.  App.  233. 

516.  1.  Constitutionality  of  Laws  Regulating 
Number  of  Persons  in  One  Room.  —  The  Illinois 
statute  of  April  21,  1899,  §  16,  providing  that 
it  shall  be  unlawful  for  more  than  six  persons 
to  occupy  the  same  room  for  sleeping  purposes 
in  a  lodging  house,  is  discriminatory  and  uncon- 
stitutional as  an  attempt  to  deprive  of  property 
without  due  process  of  law.  Bailey  v.  People. 
190  111.  34. 

3.  Guest  Defined. —  "A  guest  is  a  person  who 
uses  the  inn,  either  for  a  temporary  or  a  more 
permanent  stay,  in  order  to  take  what  the 
inn  can  give."  Orchard  v.  Bush,  (1898)  2  Q.  B. 
284,  67  L.  J.  Q.  B.  650,  78  L.  T.  N.  S.  557,  46 
W.  R.  527. 

4.  Overstreet  v.  Moser,  88  Mo.  App.  72, 
quoting  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  516. 

518.    2.   Question  of  Fact.  —  See  HafT  v. 

Adams,  6  Ariz.  395. 
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518.  b.  Necessity  of  Personal  Presence  —  (2)  Property  Taken  to 
Inn  by  Bailee  of  Owner.  —  See  note  5. 

(3)  Inanimate  Chattels  Left  at  Inn  by  Owner.  —  See  note  6. 
520.   c.  Nature  of  Accommodations  Furnished.  —  See  note  4. 
531.   d.  Duration  of  Relation  —  (2)  Termination  —  (a)  By  Guest  — 

aa.  Departure  from  Inn  —  Leaving  Baggage  or  Effects  at  Inn.  —  See  note  IO. 

533.  See  note  r. 

534.  e.  Distinction  Between  Guests  and  Boarders— (3)  Contract 
Creating  Relation.  —  See  note  1 . 

IV.  Duties,  Eights,  and  Liabilities  —  1.  Receiving  and  Entertain- 
ing Guests  —  a.  Extent  of  Duty.  —  See  note  3. 

536.   c.  Liabilities  for  Improper  Refusal  —  (1)  Action  by  Party 

Injured  —  Measure  of  Damages.  —  See  note  3. 

538.  3.  Liability  in  Respect  to  Effects  of  Guests  —  c.  Exceptions  to 
RULE  —  (1)  Act  of  God  or  Public  Enemy.  —  See  note  1. 

(3)  Negligence  of  Guest  —  (b)  What  Constitutes  Negligence.  —  See  note  4. 

539.  Failure  to  Lock  Door.  —  See  notes  6,  8. 

530.  d.  Requisites  of  Liability  —  (i)  Existence  of  Relation  of  Inn- 
keeper and  Guest.  —  See  note  10. 

531.  See  note  2. 

533.     Keepers  of  Boarding  Houses  and  Lodging  Houses.  —  See  note  3. 
533.    (2)  Custody  of  Innkeeper.  —  See  notes  1,  3. 

Hotel  Co.  v.  Warren,  (C.  C.  A.)  128  Fed.  Rep. 
565,  holding  that  the  circumstance  of  a  guest 
having  relied  upon  the  statements  of  a  clerk 
as  to  the  extent  of  a  fire  was  properly  sub- 
mitted to  the  jury. 

529.  6.  In  the  Absence  of  Notice  of  a  Rule.  — 
See  Watson  v.  Loughran,  112  Ga.  837,  permit- 
ting recovery  for  jewels  stolen  from  a  room  left 
unlocked,  on  evidence  that  servants  of  the  hotel 
knew  of  the  plaintiff's  failure  to  lock  the  door, 
since  in  the  exercise  of  the  "  extraordinary  dili- 
gence "  required  by  statute  the  loss  might  have 
been  avoided  by  the  servants  of  the  defendant. 

8.  Failure  to  Lock  Door  as  Evidence  of  Negli- 
gence. —  Hulbert  v.  Hartman,  79  111.  App.  289. 

530.  10.  Existence  of  Relation  of  Innkeeper 
Essential  to  Liability.  —  Tulane  Hotel  Co.  v. 
Holohan,  112  Term.  214,  105  Am.  St.  Rep.  030, 
quoting  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  530. 

531 .  2.  Innkeeper  Liable  as  Gratuitous  Bailee 
of  Goods  Left  by  Departing  Guest.  —  Tulane  Hotel 
Co.  v.  Holohan,  112  Tenn.  214,  105  Am.  St.  Rep. 
930,  quoting  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  530  rs.li]. 

Surrender  of  Baggage  on  Forged  Order.  — 
Where  the  defendant,  an  innkeeper,  responsible 
only  as  a  gratuitous  bailee  for  the  effects  of  a 
former  guest,  delivered  a  valise  to  a  party  who 
presented  a  forged  order  for  the  same  and 
who  had  been  seen  in  the  company  of  the 
plaintiff  several  times  by  the  defendant,  it  was 
held  that  the  defendant  was  not  guilty  of  gross 
negligence  although  he  failed  to  compare  the 
signature  of  the  plaintiff  presented  with  the  one 
appearing  on  the  hotel  register.  Hoffman  v. 
Roessle,  (Supm.  Ct.  App.  T.)  39  Misc.  (N.  Y.) 
787. 

532.  3.  Keepers  of  Boarding  Houses  and  Lodg- 
ing Houses  Not  Liable  as  Innkeepers.  —  Bailey  v. 
People,  190  111.  34,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  f 2d  ed.)  530-532, 

533.    1.  Innkeeper  Liable  Only  for  Effects. 


518.  5.  Property  Taken  to  Inn  by  Bailee  of 
Owner. —  See  Chandler  v.  Haas,  12  York  Leg. 
Rec  (Pa.)  127. 

6.  Owner  Leaving  Inanimate  Chattel  at  Inn 
Not  a  Guest.  —  Tulane  Hotel  Co.  v.  Holohan, 
112  Tenn.  214,  105  Am.  St.  Rep.  930. 

52©.  4.  Person  Going  to  Hotel  in  Order  to 
Deposit  Valuables  Not  a  Guest.  —  Bunn  v.  John- 
son, 77  Mo.  App.  596. 

521 .  10.  Leaving  Baggage  Does  Not  Continue 
Relation.  — ■  Hoffman  v.  Roessle,  (Supm.  Ct. 
App.  T.)  39  Misc.  (N.  Y.)  787. 

Forwarding  Baggage.  —  Where  an  innkeeper, 
on  the  departure  of  a  guest,  promised  to  for- 
ward any  letters  or  packages  that  should  come 
for  him,  it  was  held  that  the  innkeeper  became 
liable  as  an  ordinary  bailee,  and  the  burden  of 
showing  exoneration  for  the  loss  of  any  package 
subsequently  arriving  was  on  him.  Baehr  v. 
Downey,  133  Mich.  163,  10  Detroit  Leg.  N.  153. 

522.  1.  The  Clerk  of  an  Inn  Has  Authority 
to  bind  the  innkeeper  by  an  agreement  with  a 
departing  guest  to  forward  letters  or  packages 
arriving  subsequent  to  his  departure.  Baehr  v. 
Downey,  133  Mich.  163,  10  Detroit  Leg.  N.  153. 

524.  1.  Special  Contract  Between  Guest  and 
Innkeeper  Held  Not  to  Affect  Relation.  —  Polk  v. 
Melenbacker,  136  Mich.  611,  11  Detroit  Leg. 
N.  130. 

3.  Where  Inn  Is  Full.  —  Where  a  traveler  de- 
manded a  bed  of  an  innkeeper  whose  sleeping 
apartments  were  all  assigned,  it  was  held  that 
the  guest  had  no  legal  right  to  demand  to  pass 
a  night  in  the  public  sitting  room.  Browne  v. 
Brandt,  (1902)  1  K.  B.  606,  71  L.  J.  K.  B.  367. 

526.  3.  No  Recovery  for  Mental  Anguish.  — 
Miilin  v.  McCutcheon,  33  Tex.  Civ.  App.  387. 

528.  1.  Innkeeper  Not  Liable  for  Loss  by  Act 
of  God  or  Public  Enemy.  —  Clancy  v.  Barker, 
(C.  C.  A.)  131  Fed.  Rep.  161,  per  Thayer,  J., 
dissenting,  citing  16  Am.  and  Eng.  Encyc  of 
Law  (2d  ed.)  528. 

4,  Negligence  a  Question  of  Fact,  —  Jefferson 
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534. 
535. 

Insurer.  - 
536. 
5:ts. 
5  10. 

note  4. 

542. 

543. 
note  6. 

544. 


545. 

546. 

note  1. 

General  Rule 


Goods  Constructively  Infra  Hospitium.  —  See  note  2. 

. .  N  a  i  ure  and  Extent  of  Liability  —  (i)  Rule  of  Liability  as 
See  note  5. 

(2)  Rule  of  Prima  Facie  Liability.  —  See  note  3. 

(3)  Conflict  of  Rules  Considered.  —  See  note  2. 

g.  Limiting  Liability  —  (i)  By  Contract  —  Notice  to  a  Guest.  —  See 

(2)  By  Statute — (b)  Mode  of  Effecting  Limitation.  —  See  notes  2,  3. 

(c)  Extent  of  Limitation  —  cc.  Property  Contemplated  by  Statute.  —  See 

Rule  as  to  Articles  Carried  for  Personal  Use. —  See  note  I. 

i.  Measure  of  Damages.  —  See  note  6. 
The  Cost.  —  See  note  9. 
See  note  1. 
j.  Evidence 


Presumption  Arising  from  Loss.  —  See  note  4- 

Liability  for  Personal  Injuries  to  Guests  —  a.  In  General. 

b.  Assault  and  Battery  —  (2)  By  Servant  of  Lnnkeeper  — 
—  See  note  4. 

As  to  Innkeepers.  —  See  notes  J,  8. 


See 


It  Is  a 


Infra  Hospitium. — Bradley  Livery  Co.  v.  Snook, 
66  N.  J.  L.  654. 

533.  3.  Custody  of  Innkeeper's  Servants.  — 

Carhart  v.  Wainman,  114  Ga.  632,  88  Am.  St. 
Rep.  45. 

Leaving  Goods  in  the  Room  of  the  Guest  is  a 

delivery  to  the  innkeeper,  under  Civ.  Code  Ga., 
§  2936.    Watson  v.  Loughran,  112  Ga.  837. 

534.  2.  Delivery  of  a  Baggage  Check  to  the 
innkeeper  is  prima  facie  evidence  of  a  delivery 
of  the  baggage.  Carhart  V.  Wainman,  114  Ga. 
632,  88  Am.  St.  Rep.  45. 

535.  5.  Cases  Declaring  Innkeepers  Liable  as 
Insurers. —  Briggs  v.  Todd,  (Supm.  Ct.  App.  T.) 
28  Misc.  (N.  Y.)  208. 

The  Georgia  Statute  provides  that  in  case  of 
loss  the  presumption  is  want  of  proper  diligence 
in  the  landlord.  Watson  v.  Loughran,  112  Ga. 
837. 

536.  3.  Accidental  Fires.  —  In  Johnson  v. 
Chadbourn  Finance  Co.,  89  Minn.  310,  99  Am. 
St.  Rep.  571,  quoting  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  536,  the  court  modified  the 
doctrine  of  Lusk  v.  Beloit,  22  Minn.  468,  and 
laid  down  the  rule  as  follows  :  "  All  losses  of 
property  incurred  by  guests  at  a  public  hotel 
or  inn  by  fire  are  prima  facie  due  to  the  negli- 
gence of  the  proprietor,  but  he  may  discharge 
or  relieve  himself  from  liability  by  showing 
that  the  loss  happened  by  an  irresistible  force 
or  unavoidable  accident,  such  as  fire  originating 
upon  premises  over  which  he  had  no  control, 
without  fault  or  negligence  on  his  part." 

538.  2.  Reason  for  Doctrine  of  Absolute  Lia- 
bility Questioned. —  Johnson  v.  Chadbourn  Fi- 
nance Co.,  89  Minn.  310,  99  Am.  St.  Rep.  571. 

540.  4.  Limitation  of  Liability  by  Notice  to 
Guest. —  See  Harris  v.  Childs'  Unique  Dairy 
Co.,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp.  260, 
holding  that  placards  on  the  wall  observed  by 
a  customer,  and  printed  warnings  on  the  bill  of 
fare,  operated  to  limit  a  restaurant  keeper's 
liability  for  the  customer's  property. 

Waiver  of  Limitation  by  Agent.  —  Where  a 
notice  on  a  bill  of  fare  in  a  restaurant  negatived 


liability  for  loss  of  wearing  apparel,  but  a 
waiter  took  the  plaintiff's  coat  and  said  that  he 
would  care  for  it,  the  restaurant  keeper  was 
held  to  be  responsible.  La  Salle  Restaurant, 
etc.,  House  v.  McMasters,  85  111.  App.  677. 

542.  2.  Statutes  Strictly  Construed.  — ■  Briggs 
v.  Todd,  (Supm.  Ct.  App.  T.)  28  Misc.  (N.  Y.) 
208  ;  Rains  v.  Maxwell  House  Co.,  112  Tenn.  219. 

3.  Waiver  of  Statute. —  The  New  York  statute 
was  held  to  be  waived  where  the  defendant's 
managing  clerk  suggested  to  a  guest  that  her 
jewelry  be  left  in  the  trunk  in  her  room,  which 
was  done,  and  the  keys  to  the  trunk  and  the 
room  were  placed  in  the  clerk's  custody.  Fried- 
man v.  Breslin,  51  N.  Y.  App.  Div.  268,  affirmed 
169  N.  Y.  574. 

543.  6.  Watches.  —  A  watch  and  fob  come, 
within  the  Tennessee  statute  providing  that 
wherever  the  proprietor  of  any  hotel  or  inn 
furnishes  a  safe  or  other  convenient  place  for 
the  safe  keeping  of  any  money,  jewels,  or  orna- 
ments of  guests,  he  shall  not  be  liable  for  any 
loss.  Rains  v.  Maxwell  .House  Co.,  112  Tenn. 
219. 

544.  1.  Articles  of  Personal  Use  or  Con- 
venience. —  See  Rains  v.  Maxwell  House  Co., 
112  Tenn.  219,  citing  16  Am.  and  Eng.  Encvc. 
of  Law  (2d  ed.)  543. 

6.  Measure  of  Damages. —  Watson  v.  Loughran, 
112  Ga.  837. 

9.  Cost  of  Property  Not  Measure  of  Damages.  — 
Watson  v.  Loughran,  112  Ga.  837. 

545.  1.  Cost  as  Evidence  of  Value.  —  Watson 
v.  Loughran,  112  Ga.  837. 

4.  Negligence  Presumed  from  Fact  of  Loss.  — 
Hulbert  v.  Hartman,  79  111.  App.  289. 

546.  1.  Liability  for  Personal  Injuries  to 
Guest  —  Calye's  Case  Doubted.  —  See  Clancy  v. 
Barker,  (C.  C.  A.)  131  Fed.  Rep.  161,  per 
Thayer,  J.,  dissenting,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  545. 

4.  What  Is  Negligence  in  Servant  of  Restaurant 
Keeper.  —  See  Block  v.  Sherry,  (Supm.  Ct 
App.  T.)  43  Misc.  (N.  Y.)  342. 

7.  Modern  Rule  —  Innkeeper  Liable  for  Assault! 
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547.  (3)  By  Other  Guests  and  Strangers.  —  See  note  2. 

548.  5.  Securing  and  Enforcing  Eight  to  Compensation  —  a.  LlEN  ON 
Goods  of  Guests  —  (1)  The  Right  in  General  —  (a)  innkeepers  Proper.  —  See 
notes  4,  5. 

540.    (b)  Boarding-house  and  Lodging-house  Keepers.  —  See  note  3. 

550.  (2)  To  What  Lien  Attaches  —  (a)  Property  Belonging  to  Guests  —  Wages  of 
Guests.  — ■  See  note  5. 

(b)  Property  of  Third  Persons  in  Possession  of  Guests.  —  See  note  7. 

551.  See  notes  2,  3,  4. 

554.  b.  Action  for  Price  of  Entertainment.  —  See  note  4. 

555.  7.  Criminal  Liability  of  Guests.  —  See  note  7. 


by  Servants.  —  Where  the  plaintiff  resorted  to 
the  defendant's  public  house  for  the  purpose  of 
partaking  of  a  meal  and  awakening  a  friend 
who  had  a  room  in  the  hotel,  it  was  held  that 
the  innkeeper  was  liable  for  a  malicious  assault 
upon  him  by  a  servant.  Overstreet  v.  Moser,  88 
Mo.  App.  72. 

Tort  Outside  Scope  of  Employment.  —  In  Clancy 
v.  Barker,  (C.  C.  A.)  131  Fed.  Rep.  161, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.'j 
546,  547,  it  was  held  that  an  innkeeper  was  not 
liable  to  a  guest  for  a  physical  injury  done  to 
him  by  a  servant  of  the  innkeeper  while  acting 
outside  the  scope  of  his  employment.  See  also 
Stringfellow  v.  Grunewald,  109  La.  187.  But 
see  Clancy  v.  Barker,  (Neb.  1904)  98  N.  W. 
Rep.  440,  where,  on  the  same  state  of  facts, 
the  innkeeper  was  held  to  be  liable. 

In  California  an  innkeeper  is  only  liable  for 
the  torts  of  a  servant  committed  within  the 
scope  of  his  authority.  Rahmel  v.  Lehndorff, 
142  Cal.  681,  100  Am.  St.  Rep.  154. 

540.  8.  Applicability  of  Eule  Governing  Car- 
riers of  Passengers.- —  In  Clancy  v.  Barker,  (Neb. 
1904)  98  N.  W.  Rep.  440,  after  considering  the 
duties  of  a  common  carrier  to  its  passengers,  it 
was  said  that  the  reasoning  applied  with  equal 
force  to  a  hotel  keeper  as  regards  hu  duties  to 
bis  guests. 

But  in  Clancy  0.  Barker,  (C.  C.  A.;  131  Fed. 
Sep.  161,  which  involved  the  same  state  of 
facts,  it  was  held  by  the  Circuit  Court  of  Ap- 
peals that  there  was  no  analogy  between  the 
duties  of  a  common  carrier  toward  a  passenger 
and  those  of  an  innkeeper  towaid  a  guest.  And 
to  the  same  effect  see  Rahmel  v.  Lehndorff,  142 
Cal.  681.  100  Am.  St.  Rep.  isj. 

547.  2.  Innkeeper  Liable  for  Trespasses  of  Third 
Persons. —  Curran  v.  Olson,  88  Minn.  307,  97 
Am.  St.  Rep.  517. 

548.  4.  Right  to  Lien  on  Effects  of  Guests.  — 
Reg.  v.  Hollingsworth,  2  Can.  Crim.  Cas.  (N. 
W.  Ter.)  291. 

5.  Lien  Authorized  by  Statute.  —  State  v.  En- 
gle,  1 56  Ind.  339. 

519.  3.  Statutory  Lien  of  Boarding-house  and 
Lodging-house  Keepers.  —  Shearman  v.  Iroquois 
Hotel,  etc.,  Co.,  (Supm.  Ct.  App.  T.)  42  Misc. 
(N.  Y.)  217,  holding,  however,  that  where  by 
the  terms  of  the  lease  between  the  plaintiff's 
husband  and  defendant,  the  former  had  the  ab- 
solute right  of  use  and  occupation  of  the  prem- 
ises, and  the  defendant  could  enter  only  to 
make  repairs  and  alterations,  the  relation  of 
landlord  and  tenant  was  created,  and  not  that 
of  lodging-house  keeper  and  lodger;  Barnett  v. 
Walker.  (Supm.  Ct.  App.T.)  39  Misc.  (N.Y.)  323. 


Common-law  Lien  Not  Affected.  —  Polk  v.  Mel- 
enbacker,  136  Mich.  611,  11  Detroit  Leg.  N. 
130. 

550.  6.  Innkeeper's  Lien  Extended  by  Statute 
to  Wages  of  Guests. —  See  Liess  v.  Engard,  15 
Montg.  Co.  Rep.  (Pa.)  173,  8  Pa.  Dist.  608,  13 
York  Leg.  Rec.  (Pa.)  109. 

7.  Property  of  Third  Person  in  Possession  0 
Guest.  —  Polk  v.  Melenbecker,  136  Mich.  611, 
11  Detroit  Leg.  N.  130,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  550. 

551.  2.  Shearman  v.  Iroquois  Hotel, 
etc.,  Co.,  (Supm.  Ct.  App.  T.)  42  Misc.  (N.  Y.) 
217. 

3.  Statutory  Provisions.  —  The  Nezv  York 
statute,  Laws  N.  Y.  1897,  c.  118,  §  71,  amended 
by  Laws  N.  Y.  1899,  c.  380,  provides  that  a 
hotel  keeper  or  boarding-house  keeper  shall 
have  a  lien  on  the  guest's  property  unless  he 
knew  when  it  was  brought  upon  the  premises 
that  the  guest's  possession  was  wrongful.  Un- 
der this  statute  it  was  held  that  no  lien  at- 
tached to  a  sewing  machine  in  a  boarder's  pos- 
session, where  the  legal  title  and  right  of 
possession  were  in  a  third  person.  Barnett  v. 
Walker,  (Supm.  Ct.  App.  T.)  39  Misc.  (N.  Y.) 
323- 

Under  the  Quebec  statute  the  proprietor  cf  a 
hotel  or  inn  has  a  lien  on  the  effects  of  a  guest 
only,  and  none  on  those  belonging  to  other  per- 
sons and  brought  upon  the  premises  by  his 
guest.  Taylor  v.  O'Brien,  24  Quebec  Super.  Ct. 
407. 

4.  Existence  of  Common-law  Rule  under  Ameri- 
can Constitutions  Questioned. — Barnett  v.  Walker, 
C Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y. )  323. 

554.  4.  Action  for  the  Price  of  Entertainment. 

—  Baldwin  v.  Webb,  121  Ga.  416  (boarding- 
house  keeper). 

Who  Can  Recover  for  Entertainment.  ■ —  Under 
the  Kentucky  statute  no  person  other  than  the 
keeper  of  a  tavern  or  house  of  private  enter- 
tainment may  recover  the  value  of  such  enter- 
tainment in  the  absence  of  an  agreement  for 
compensation  ;  and  the  burden  of  proving  status 
is  on  the  claimant  for  compensation.  Ramsey 
v.  Keith,  76  S.  W.  Rep.  142.  25  Ky.  L.  Rep.  582. 

555.  7.  Criminal  Liability  of  Guests  for 
Fraudulent  Practices.  —  State  v.  Engle,  156  Ind. 
339. 

Fraudulent  Intent  in  Removal  of  Baggage.  — 

Under  the  Indiana  statute  it  has  been  held  that 
intent  to  defraud  is  not  essential  in  the  removal 
of  baggage,  and  that  the  constitutional  pro- 
vision prohibiting  imprisonment  for  debt  except 
in  case  of  fraud  is  not  violated,  as  the  offense 
consists  in  the  jeopardizing  of  the  lien,  and  not 
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556.    INNUENDO.  —  Sec  note  i. 

INOFFICIOUS  WILL.  —  See  note  2. 


m  the  failure  to  pay  the  debt.  State  v.  Engle, 
156  Ind.  339. 

Under  the  Pennsylvania  statute  of  April  20, 
1876.  fraud  is  shown  where  a  surreptitious  re- 
moval of  baggage  is  accompanied  with  an  in- 
tention to  escape  paying  an  accrued  board  bill. 
Com.  f.  Billig,  .25  Pa.  Super.  Ct.  477. 


556.  1.  Grand  v.  Dreyfus,  122  Cal.  58; 
Donahoe  v.  Star  Pub.  Co.,  4  Penn.  (Del.)  166; 
Wallace  v.  Homestead  Co.,  117  Iowa  348;  Jones 
v.  Roberts,  73  Vt.  201. 

2.  In  re  Willford,  (N.  J.  1902)  51  Atl.  Rep. 
Soi. 


INSANITY. 


562.  L  Definitions  —  1.  Insanity  Generally.  —  See  note  I. 

2.  Idiocy.  —  See  note  2. 

563.  3.  Lunacy. — -See  note  I. 

5.  Delusions  and  Hallucinations.  —  See  note  3. 

6.  Imbecility.  —  See  notes  4,  5. 

7.  Senile  Dementia.  —  See  note  6. 

8.  Delirium  Tremens.  —  See  note  7. 

9.  Moral  Insanity  —  Irresistible  Impulse  —  Emotional  Insanity  —  Moral 

Insanity.  —  See  note  9. 

56  1 .     Emotional  Insanity.  —  See  note  3. 

10.  Monomania.  —  See  note  4. 
12.  Kleptomania.  —  See  note  8. 


562.  1.  Insanity  Defined.  — ■  In  Lowe  v.  State, 
118  Wis.  641,  the  following  instruction  was  held 
correct:  "  Insanity  means  such  a  perverted  and 
deranged  condition  of  the  mental  and  moral 
faculties  as  to  render  a  person  incapable  of  dis- 
tinguishing between  right  and  wrong,  or  not  con- 
scious at  the  time  of  the  nature  of  the  act  which 
he  is  committing;  and  where,  though  conscious 
of  it,  and  able  to  distinguish  between  right  and 
wrong,  and  knowing  that  the  act  is  wrong,  yet 
his  will  —  by  which  is  meant  the  governing 
power  of  his  mind  —  has  been,  otherwise  than 
voluntarily,  so  completely  destroyed  that  his 
actions  are  not  subject  to  it,  but  are  beyond  his 
control."  See  also  Butler  v.  State,  102  Wis. 
364. 

Power  to  Manage  Estate. —  Smith's  Lunacy,  12 
Pa.  Super.  Ct.  649. 
2.  Idiocy.  —  In  re  Anderson,  132  N.  Car.  243. 

563.  1.  Lunacy.  —  In  re  Anderson,  132  N. 
Car.  243,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  562. 

Lunatic  Defined  —  Test.  —  "A  party  who.  from 
unsoundness  of  mind,  is  incapable  of  managing 
his  affairs  is  a  lunatic,  although  not  totally  in- 
capable of  taking  care  of  himself.  The  un- 
soundness of  mind  is  the  test.  A  merely  weak- 
minded  person,  if  his  condition  be  not  abnor- 
mal, and  he  be  not  an  idiot,  is  not  a  lunatic. 
It  is  not  a  question  of  strong  intellect,  of 
average  intellect,  or  of  weak  intellect.  It  is  a 
question  of  unsoundness  of  intellect  and  of 
abnormal  condition  of  mind."  Smith's  Case, 
22  Pa.  Co.  Ct.  487,  affirmed  12  Pa.  Super.  Ct. 
649. 

In  New  York  by  Statute  the  term  "  lunacy  "  in- 
cludes every  kind  of  unsoundness  of  mind  ex- 
cept idiocy.    Matter  of  Wells,  175  N.  Y.  139; 


Matter  of  Clark,  57  N.  Y.  App.  Div.  5,  appeal 

dismissed  169  N.  Y.  595. 
Distinction  Between  Lunatics  and  Idiots.  — 

Lunatics  are  distinguished  from  idiots  by  the 
fact  that  the  former  may  have  lucid  intervals 
while  the  latter  have  no  power  of  mind  what- 
ever. Bicknell  v.  Spear,  (Supm.  Ct.  Spec.  T.) 
38  Misc.  (N.  Y.)  389. 

3.  An  Insane  Delusion  exists  whenever  a  per- 
son conceives  something  extravagant  to  exist 
which  has  no  existence  whatever,  and  he  is 
incapable  of  being  permanently  reasoned  out  of 
that  conception.    Bohler  v.  Hicks,  120  Ga.  800. 

4.  Imbecility. —  In  re  Emswiler,  n  Ohio  Dec. 
10,  8  Ohio  N.  P.  132. 

5.  In  re  Emswiler,  11  Ohio  Dec.  10,  citing 
16  Am.  and  Eng.  Encvc.  of  Law  (2d  ed.)  563. 

An  Imbecile,  as  the  term  is  ordinarily  used  and 
understood,  is  one  who  is  mentally  weak,  rather 
than  insane.  Caple  v.  Drew,  (Kan.  1904)  78 
Pac.  Rep.  427. 

6.  Senile  Dementia.  —  Pyott  v.  Pyott,  90  111. 
App.  210,  affirmed  191  111.  280. 

As  to  the  symptoms  of  senile  dementia  see 
Matter  of  Preston,  (Supm.  Ct.  Spec.  T.)  43 
Misc.  (N.  Y.)  550. 

7.  Delirium  Tremens.  —  Parrish  v.  State,  139 
Ala.  16:  People  v.  Methever,  132  Cal.  326. 

9.  Moral  Insanity  No  Excuse  for  Crime.  —  Sharp 
v.  State,  161  Ind.  288;  Lowe  v.  State,  118  Wis. 
641. 

564.  3.  Emotional  Insanity.  —  Lowe  v.  State, 
1 18  Wis.  641. 

4.  Monomania.  —  Bohler  v.  Hicks,  120  Ga.  800, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
564- 

8.  Kleptomania.  —  Lowe  v.  State,  44  Tex.  Crim. 

224. 
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565.  II.  Jurisdiction  in  Lunacy  —  in  England.  —  See  note  u. 

566.  The  Discussion  Is,  However,  of  Little  Practical  Importance.  —  See  notes  5,  6. 

567.  III.  The  Inquisition  —  3.  Issuance  of  Commission  Matter  of  Discretion. 

—  See  note  5. 

4.  Notice  to  and  Attendance  of  Lunatic  —  Notice  to  Alleged  Lunatic  — - 
General  Rule.  —  See  notes  II,  12. 

568.  See  note  i. 

Appearance  —  Effect  as  Waiver.  —  See  notes  4,  5- 
Notice  to  Next  of  Kin.  —  See  note  7. 

569.  Lunatic's  Right  to  Be  Present.  —  See  note  I. 

570.  5.  Powers  and  Duties  of  Commissioners  —  The  Jurors  —  Compelling 

Attendance  of  Witnesses.  —  See  note  I . 

Number  of  Jurors.  —  See  note  6. 
Bias  of  Juror.  —  See  note  8. 

6.  Personal   Examination  of   Lunatic  —  Exclusion  of  Spectators.  —  See 


571. 

note  3. 


572. 


IV.  Costs  and  Disbursements  —  1.  In  General.  —  See  note  4. 

2.  Imposed  upon  Prosecutor.  —  See  note  5. 

3.  Imposed  upon  Lunatic's  Estate.  —  See  note  7. 

4  Where  Inquisition  Fails  or  Is  Set  Aside  —  In  England.  —  See  notes 


4.  5- 


In  the  United  States.  —  See  notes  6,  7. 
574.    V.  Appointment  of  Guardian  —  2.  Prior  Adjudication  of  Insanity 
Requisite.  —  See  note  3. 

4.  On  Whose  Nomination  Appointment  to  Be  Made.  —  See  note  8. 
577.    9.  For  Nonresident  Lunatics.  —  See  note  8. 


505.  11.  Jurisdiction  —  In  England.  —  Yeo- 
mans  v.  Williams,  117  Ga.  800,  citing  16  Am. 
and  Enc.  Encyc.  of  Law  (2d  ed.)  565. 

566.  5.  Probate  Courts. —  Payne  v.  Burdette, 

84  Mo.  App.  332. 

6.  County  Courts. — Matter  of  Bellenger,  (Supm. 
Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  414. 

Ohio  —  Common  Pleas. —  State  v.  South,  5  Ohio 
Dec.  588,  7  Ohio  N.  P.  442. 

Pennsylvania  —  Common  Pleas  or  Quarter  Ses- 
sions. —  Butler  County  v.  Public  Charities,  14 
Pa.  Super.  Ct.  70. 

567.  5.  Discretion  in  Issuing  Commission. 
—  Com.  v.  Hays,  19s  Pa.  St.  270. 

Inquiry  as  to  Mind  of  Temporary  Resident. 
In  re  Burbidge,  (1902)  1  Ch.  426. 

11.  Yeomans  v.  Williams,  117  Ga.  800,  citing 
16  Am.  and  Eng.  Encyc.  or  Law  (2d  ed.)  567. 

12.  Yeomans  v.  Williams,  117  Ga.  800,  citing 
16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  567; 
McGee  v.  Hayes,  127  Cal.  336,  78  Am.  St.  Rep. 
57;  Soules  v.  Robinson,  (Ind.  App.  190 1)  60 
N.  E.  Rep.  726  ;  Hetrick's  Case,  23  Pa.  Co.  Ct. 
522;  Brooke's  Estate,  24  Pa.  Super.  Ct.  430. 

56K.  1.  Effect  of  Lack  of  Notice.  —  McGee  v. 
Hayes,  127  Cal.  336,  78  Am.  St.  Rep.  57;  Jones 
V.  Learned,  17  Colo.  App.  76;  Haines  v.  Cear- 
lock,  95  111.  App.  203  ;  Kelley  v.  Gardner,  (Ky. 
1903)  76  S.  W.  Rep.  531  :  Taylor  v.  Moore,  112 
Ky-  330;  Arnett  v.  Owens,  (Ky.  1901)  65  S. 
W.  Rep.  151  ;  Stewart  v.  Taylor.  11 1  Ky.  247. 

4.  Appearance  as  Waiter. —  See  Hendricks  v. 
Settle,  107  Ky.  344. 

5.  McGee  v.  Hayes,  127  Cal.  336,  78  Am.  St. 
Rep.  57. 

7.  Notice  to  Next  of  Kin  Discretionary.  — 
Brooke's  Estate,  24  Pa.  Super.  Ct.  430. 

569.    1.  Right  of  Lunatic  to  Be  Present. 


Taylor  v.  Moore,  112  Ky.  330;  Arnett  v.  Owens, 
(Ky.  1901)  65  S.  W.  Rep.  151. 

570.  1.  Compelling  Attendance  of  Witnesses. 

—  Com.  v.  Bergstresser,  8  Pa.  Dist.  721. 

6.  County  Court  Six  —  Circuit  Court  Twelve  on 
Appeal.  —  Neely  v.  Shephard,  190  111.  637. 

8.  Matter  of  Nutting,  74  N.  Y.  App.  Div.  468. 

571.  3.  Friends  of  Alleged  Lunatic.  —  In 
Alvord  v.  Alvord,  109  Iowa  113,  it  was  held 
no  error  for  the  court  to  refuse  to  order  two 
lady  friends,  accompanying  the  defendant,  from 
the  room,  where  they  were  not  shown  to  have 
been  guilty  of  any  misconduct,  and  it  was  ap- 
propriate because  of  defendant's  age  that  they 
should  be  there  with  her. 

4.  Court  Costs  Not  Cost  of  Counsel  —  Pennsyl- 
vania Act  of  April  16, 1849.  —  Com.  v.  O'Shea,  3 1 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  348. 

Wisconsin  Statute.  —  In  re  Welch,  108  Wis.  387. 

5.  Wisconsin  Statute  —  Costs  Against  Petitioner. 

—  In  re  Welch,  108  Wis.  387. 

7.  Death  of  Lunatic  Before  Verdict.  —  In  re 
Kaye.  6  British  Columbia  61. 

572.  4.  Bouchard  v.  Bastien,  16  Quebec 
Super.  Ct.  565,  ig  Quebec  Super.  Ct.  507. 

5.  See  In  re  Kaye,  6  British  Columbia  61. 

6.  New  York.  —  See  Sander  v.  Earner,  101 
N.  Y.  App.  Div.  167. 

7.  Indiana.  —  Costs  are  charged  against  the 
applicant.    State  v.  Branyan,  30  Ind.  App.  502. 

574.  3.  Finding  of  Insanity  Requisite.  — ■ 
Martin  v.  Stewart,  67  Kan.  424. 

8.  Curator  Removed  —  Family  Meeting  Con- 
voked for  Recommendation.  —  State  v.  King,  113 
La.  905. 

577.  8.  Nonresident  Lunatic.  — Brown  v.  Wal- 
Iis,  63  N.  J.  Eq.  791  ;  Matter  of  Bartelme, 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  131. 
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57 S.     See  note  I. 

.17 9.  VI.  Management  of  Estate  —  Guardian's  Rights,  Duties,  and 
Liabilities     2.  Control  of  Court.  —  See  note  i. 

580.  4.  Expenditures  for  Lunatic  —  b.  Where  Expenditures  Exceed 
Income.  — See  note  2. 

584.    6.  Sales,  Transfers,  and  Incumbrances  —  c.  Of  Real  Estate  — 

(i)  Power  to  Sell —  (a)  General  Rules  —  In  the  United  States.  —  See  note  3. 
587.    (6)  Mortgages.  —  See  notes  4,  5. 

589.  8.  Accounting  —  a.  Annual  ACCOUNTS  —  (1)  Duty  to  Make. — 
Sec  note  6. 

590.  b.  Final  Accounting  —  (i)  For  Property  Received  —  General  Rule. 
—  See  note  5. 

591.  (3)  For  Interest.  —  See  note  4. 

d.  Allowance  of  Items  —  (i)  For  Support  of  Ward.  —  See 

note  8. 

592.  (3)  For  Counsel  Fees.  —  See  notes  3,  4. 
(4)  For  Costs.  —  See  note  6. 

594.  9.  Compensation  of  Guardian  —  b.  In  United  States  —  Compensation 
Allowed.  —  See  note  6. 

595.  VII.  Termination  of  Guardianship  —  1.  Death  of  Ward  —  Effect  upon 

Committee's  Authority.  —  See  note  4. 

2.  Recovery  of  Lunatic.  —  See  note  7. 
4.  Removal  of  Committee.  —  See  note  10. 
590.   VIII.  Husband's  Liability  for  Maintenance  of  Insane  Wife.  — 

See  note  8. 

598.  IX.  Restraint  of  Insane  Persons  —  4.  Right  to  Writ  of  Habeas 

Corpus  —  a.  In  General.  —  See  note  4. 

Upon  the  Return  of  Such  Writ.  —  See  note  7. 

599.  6.  Right  to  Notice  and  Hearing  —  Statute  Conferring  Arbitrary  Powers  upon 

Judge.  —  See  note  1. 

See  also  Matter  of  Fidelity  Trust  Co.,  (Supm. 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  118. 

578.  1.  Appointment  Has  No  Extraterritorial 
Force.  — ■  New  York  Security,  etc.,  Co.  v.  Key- 
ser,  (1901)  1  Ch.  666. 

579.  1.  Control  of  Court.  —  Wurster  v.  Arm- 
field,  17s  N.  Y.  256;  Forbell  v.  Denton,  53 
N.  Y.  App.  Div.  402. 

580.  2.  Spaulding  v.  Bullock,  20  Fa.  Super. 
Ct.  301. 

584.  3.  Statutes. —  See  Mitchell  v.  Spauld- 
ing, 20  Pa.  Super.  Ct.  296 ;  Spaulding  v.  Bullock, 
20  Pa'.  Super.  Ct.  301. 

587.  4.  Mortgages.  —  Coibin  v.  Dwyer, 
(Supm.  Ct.  Tr.  T.)  30  Misc  (N.  Y.)  488, 
modified  and  affirmed  57  N.  Y.  App.  Div.  630. 

5.  Power  to  Mortgage  confers  no  authority  to 
sell.  Reals  v.  Weston,  (Supm.  Ct.  Tr.  T.)  28 
Misc.  (N.  Y.)  67. 

589.  6.  Committee's  Duty  to  Account.  — 
Spaulding  v.  Bullock.  20  Pa.  Super.  Ct.  301. 

590.  5.  Investments. —  Matter  of  Chapman, 
43  N.  Y.  App.  Div.  231,  162  N.  Y.  456. 

591.  4.  Interest.  —  In  re  Thomas,  26  Colo. 
110.    See  also  Jones  v.  Nolan,  120  Ga.  588. 

8.  Manner  of  Lunatic's  Maintenance.  —  See 
Guardianship  of  Averill,  133  Cal.  xix,  66  Pac. 
Rep.  14.  See  also  Masters  v.  Jones,  158  Ind. 
647. 

592.  3.  Counsel  Fees. —  Bradford  v.  Mac- 
kenzie, 89  Md.  763,  43  Atl.  Rep.  923. 

Necessity  for  Counsel  Must  Be  Shown.  —  Grove 
V.  Reynolds,  100  Mo.  App.  56. 
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Defending  Application  for  Discharge.  —  Matter 

of  Larner,  (Supm.  Ct.  Spec.  T.)  39  Misc.  (N. 
Y.)  377- 

4.  In  re  Brayer,  (County  Ct.)  57  N.  Y.  Supp. 
957- 

6.  Allowance  of  Costs. — In  re  Brayer,  (County 
Ct.)  57  N.  Y.  Supp.  957. 

594.  6.  In  re  Brayer,  (County  Ct.)  57  N. 
Y.  Supp.  957. 

Effect  of  Allowance  by  Court.  —  Gibson  v.  Wild, 
124  Iowa  152. 

595.  4.  Effect  of  Ward's  Death  upon  Commit- 
tee's Authority. —  Masters  v.  Jones,  158  Ind. 
647. 

7.  Recovery  of  Lunatic. —  In  re  Scheuer,  31 
Mont.  606. 

Order  of  Court  Restoring  Lunatic  to  Capacity.  — 

State  v.  Probate  Ct.,  83  Minn.  58. 

10.  Removal  of  Committee. —  Matter  of  Chap- 
man, 43  N.  Y.  App.  Div.  231,  162  N.  Y.  456; 
In  re  Henry,  24  Pa.  Co.  Ct.  79. 

596.  8.  Liability  of  Husband  for  Support  of 
Insane  Wife.  —  Schelling  v.  Kankakee  County, 
96  111.  App.  432;  Tennessee  Insane  Hospital  v. 
McReynolds,  1  Tenn.  Ch.  App.  349. 

598.  4.  Habeas  Corpus. —  State  v.  Lawrence, 
86  Minn.  3:0:  People  v.  Wendel,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  496. 

7.  Lunatic  Not  Discharged.  —  In  re  Boyett.  T36 
N.  Car.  415.    See  In  re  Palmer,  26  R.  I.  486. 

599.  1.  Constitutional  Guaranty  —  Due  Pro- 
cess —  Unconstitutional  Statute.  —  Matter  of 
Lambert,  134  Cal.  626,  86  Am.  St.  Rep.  296; 
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599.  8.  Right  to  Jury  Trial.  —  See  note  6. 

600.  9.  Detention  After  Acquittal  upon  Criminal  Charge  —  But  in  the  United 
States.  —  See  note  4. 

X.  Actions  By  and  Against  Lunatics  and  Their  Guardians  — 
1.  Lunatic's  Right  to  Sue — a.  Before  Inquisition  —  Modem  Rule  —  By  Next 
Friend.  —  See  note  9. 

©01.    b.  After  Inquisition  —  By  committee  or  Guardian. —  See  notes  2,  3. 

602.  2.  Lunatic's  Liability  to  Be  Sued —  b.  Actions  Against  Guardian 

—  In  General.  — ■  See  note  6. 

603.  3.  Lunatic's  Right  to  Allege  His  Own  Insanity  —  Modem  Rule.  —  See 
notes  4,  7. 

XI.  Questions  of  Law  and  Fact  —  The  General  Rule.  —  See  note  8. 

604.  Where  Evidence  Clearly  Inefficient.  —  See  note  3. 

But  Where  There  Is  Conflicting  Evidence.  —  See  note  4. 
And  in  Courts  of  Chancery.  —  See  note  5. 

XII.  Presumptions  —  1.  Of  Sanity.  —  See  note  7. 

605.  2.  Of  Continuance  of  Insanity  —  a.  Of  Permanent  Nature. — 
See  note  1. 

People  v.  Wendel,  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  4q6.  See  also  In  re  Boyett,  136 
N.  Car.  415. 

599.  6.  Inquisition  Not  Within  Constitutional 
Provision. —  -In  re  Boyett,  136  N.  Car.  415, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  599. 

600.  4.  In  re  Boyett,  136  N.  Car.  415. 
9.  Modern  Rule  —  Suits  by  Next  Friend.  — 

Didisheim  v.  London,  etc.,  Bank,  (1900)  2  Ch. 
15;  Dent  v.  Merriam,  113  Ga.  S3;  Pyott  v. 
Pyott,  191  111.  280,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  600. 

To  Protect  Estate  of  Lunatic.  —  Roughan  v. 
Morris,  87  111.  App.  642. 

601.  2.  After  Inquisition  —  Suit  by  Guardian. 

—  Isle  v.  Cranby,  199  III.  39,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  601 ;  Pyott  v. 
Pyott,  191  111.  280,  citing  16  Am  and  Eng. 
Encyc.  of  Law  (2d  ed.)  601  :  Palmer  v.  Sin- 
nickson,  59  N.  J.  Eq.  530  ;  Wright  v.  Havden, 
(Supm.  Ct.  Tr.  T.)  31  Misc.  (N.  Y.)  116.' 

3.  Where  Committee's  Interests  Adverse  to  Luna- 
tic's. —  Isle  v.  Cranby,  199  111.  39,  citing  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  601  ; 
Pyott  v.  Pyott,  191  111.  280,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  601. 

60*2.  6.  Scott  v.  Bassett,  194  111.  602,  citing 
16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  602. 

603.  4.  Modern  Rule.  —  Robinson  v.  Kind, 
25  Nev.  261  ;  Feigenhaum  v.  Howe,  (Supm.  Ct. 
App.  T.)  32  Misc.  (N.  Y.)  514;  Cundal.l  v. 
Haswell,  23  R.  I.  508:  Navasota  First  Nat. 
Bank  v.  McGinty,  29  Tex.  Civ.  App.  539;  French 
Lumbering  Co.  v  Theriauit,  ro7  Wis.  627,  81 
Am.  St.  Rep.  856. 

Contracts  Voidable.  —  Navasota  First  Nat. 
Bank  v.  McGinty,  29  Tex.  Civ.  App.  539. 

Deeds  Voidable  Only.  —  French  Lumbering  Co. 
v.  Theriauit,  107  Wis.  627,  8t  Am.  St.  Rep. 
856. 

7.  Cundall  v.  Haswell,  23  R.  I.  508,  citing  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  603. 

8.  Existence  of  Insanity  Question  of  Fact  — 
Alabama.  —  Parrish  v.  State,  139  Ala.  16. 

Colorado.  —  Shapter  v.  Pillar,  28  Colo.  209. 
Indiana. —  Sharp  v.  State.  161  Ind.  288. 
Iowa.  —  State  v.  Geier,  11 1  Iowa  706. 


Kentucky.  —  Shepherd  v.  Com.,  (Ky.  1905) 
85  S.  W.  Rep.  191. 

Montana.  —  State  v.  Keerl,  29  Mont.  508,  joi 
Am.  St.  Rep.  579. 

Nebraska.  —  Bothwell  V.  State,  (Neb.  1904) 
99  N.  W.  Rep.  669. 

New  York. — -People  v.  Egnor,  175  N.  Y.  419. 

Oklahoma.  —  Turner  v.  Territory,  11  Okla.660. 

Wisconsin.  —  Lowe  v.  State,  118  Wis.  641. 

604.  3.  Civil  Cases  —  Insufficiency  of  Evi- 
dence.—  State  v.  Morledge,  164  Mo.  522. 

4.  Where  Evidence  Conflicting.  —  re  Alex- 
ander, 136  Mich.  518;  People  v.  Ferraro,  161 
N.  Y.  365. 

5.  Illinois  —  Verdict  Advisory  Only. —  Pyott  v. 
Pyott,  191  111.  280. 

7.  Presumption  of  Sanity  —  California.  —  Peo- 
ple v.  Suesser,  142  Cal.  354. 

Delaware.  —  State  v.  Jack,  4  Penn.  (Del.) 
470;  State  v.  Cole,  2  Penn.  (Del.)  344;  State  v. 
Kavanaugh,  4  Penn.  (Del.)  731. 

Florida.  —  Davis  v.  State,  44  Fla.  32 ;  Wil- 
liams v.  State,  45  Fla.  128. 

Georgia. —  Lee  v.  State,  116  Ga.  563. 

Iowa.- — Poulus  v.  Reed,  121  Iowa  224. 

Missouri.  —  State  v.  Palmer,  161  Mo.  152. 

New  Jersey.  —  State  v.  Hill  65  N.  J.  L.  626. 

Ohio.  —  In  re  Shelleig,  11  Ohio  Dec.  81  ;  State 
v.  Tyler,  5  Ohio  Dec.  5^8,  7  Ohio  N.  P.  443. 

Oklahoma.  —  Maas  v.  Territory.  10  Okla.  714. 

Pennsylvania.  —  Com.  v.  Kilpatrick,  204  Pa. 
St.  218. 

West  Virginia.  —  McPeck  v.  Graham,  56  W. 
Va.  200;  Eakin  v.  Hawkins.  52  W.  Va.  124. 

TheBurdenof  Proof  of  insanity  in  murder  trials 
is  with  the  defense  from  the  beginning  and 
never  shifts.    Com.  v.  Heidler,  ioi  Pa.  St.  375. 

00.>.  1.  Habitual  Insanity  —  Presumption  ol 
Continuance — United  States.  —  Kellogg  v.  U.  S., 
(C.  C.  A.)  103  Fed.  Rep.  200. 

California.  —  People  v.  Findley,  132  Cal.  301. 

Delaware.  —  St;vte  v.  Jack,  4  Penn.  (Del.) 
470. 

Indian  Territory.  ■■-  See  Binyon  v.  U.  S.  (In- 
dian Ter.  1903)  76  S.  W.  Rep.  265. 

Iowa.  —  Slate  t.  Robbins,  :cg  Iowa  650. 
Kinsas.  —  Lanfis  v    Davidson,  60  Kan.  389. 
Neiv  York.  —  Wallace  v.  Frey,  (Supm.  Ct. 
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b.  Of  Temporary  Nature.  —  See  note  i. 

XIII.  Evidence  of  Insanity  —  1.  Record  of  Inquisition  —  a.  In 

—  See  note  2. 

1.  Commitment  to  Asylum.  —  See  note  4. 

Records  of  Hospital.  —  See  note  5. 

2.  Nature  of  Act  under  Consideration  —  a.  CRIMINAL  ACTS.  —  See 

c.  Suicide.  —  See  note  4. 

3.  Absence  of  Motive.  —  See  note  3. 

5.  Particular  Facts  and  Circumstances  Tending  to  Show  Mental  Aber- 

General  Conduct  and  Appearance.  —  See  note  6. 

b.  Irrational  Acts  and  Beliefs.  —  See  note  8. 

c.  Irritability.  —  See  note  4. 
Depravity.  —  See  note  5. 

Improvident  Bargains  and  Habits.  — See  note  6. 
Belief  in  Spiritualism.  —  See  note  9. 

General  Reputation  and  Family  Tradition  —  To  Prove  Heredi- 
—  See  note  4. 

To  Prove  Insanity  of  Party.  —  See  note  7. 


d. 
e. 

g- 
8. 

NT. 

b. 


9.  Proof  of  Hereditary  Taint  —  a.  Insanity  of  Ancestors.  —  See 
d.  Admitted  as  Cumulative  Evidence.  —  See  notes  1,  2,  3. 


Spec.  T.)  27  Misc.  (N.  Y.)  29;  Sander  v. 
Savage,  75  N.  Y.  App.  Div.  333. 

West  Virginia.  —  Eakin  v.  Hawkins,  52  W. 
Va.  124. 

Wisconsin. — ■  Hempton  v.  State,  in  Wis. 
127.    See  also  the  title  Presumptions,  vol.  22, 

p.  1241. 

606.  1.  In  Cases  of  Temporary  Insanity.  — 

Porter  v.  State,  135  Ala.  51  ;  People  v.  Findley, 
132  Cal.  301  ;  State  v.  Jack,  4  Penn.  (Del.)  470; 
McPeck  v.  Graham,  56  W.  Va.  200,  citing  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  606. 
2.  Record  of  Inquisition  Presumptive  Evidence 

—  District  of  Columbia.  —  Blandy  v.  Blandy,  20 
App.  Cas.  (D.  C.)  535. 

Kansas.  —  State  v.  McMurray,  61  Kan.  87. 
Ne~.v  York.  —  Hardy  v.  Bergcr,  76  N.  Y.  App. 
>Div.  393. 

Pennsylvania.  —  Com.  v.  Harrold,  204  Pa.  St. 
154;  Mitchell  v.  Spaulding,  20  Pa.  Super.  Ct. 
296;,  Com.  v.  Patterson,  13  Pa.  Super.  Ct.  136. 

Washington.  ■ —  State  v.  Champoux,  33  Wash. 

339- 

Wisconsin.  —  Hempton  v.  State,  in  Wis.  127. 
Parole    of   Lunatic  —  Wisconsin    Statutes.  — 

Uniier  the  statutes  of  Wisconsin  after  a  person 
has  been  on  parole  continuously  from  the  hos- 
pital for  the  insane  for  two  years  of  more,  the 
adjudication  upon  which  he  was  committed  to 
the  hospital  is  no  longer  prima  facie  proof  of 
insanity.    Hempton  v.  State,  11 1  Wis.  127. 

607.  4.  Subsequent  Prosecution  —  Record  as 
Evidence. —  State  v.  McMurry,  61  Kan.  87; 
Hempton  v.  State,  11 1  Wis.  127. 

5.  Hospital  Records.  —  Hampton  v.  State,  in 
Wis.  127. 

608.  1.  Nature  of  Criminal  Act  as  Evidence. 

—  Lowe  v.  State,  118  Wis.  641. 

4.  Attempt  to  Commit  Suicide.  —  Com.  v.  Lutz, 
10  Kulp  (Pa.)  234. 

600.  3.  Motive. —  Lowe  v.  State,  118  Wis. 
641.    See  also  Horema  v.  U   S  ,  iSfi  U.  S.  413. 

610.    6.  General  Conduct  and  Appearance. — 


State  v.  Wright,  112  Iowa  436;  State  v.  Lyons, 
113  La.  959;  Berry  v.  Safe  Deposit,  etc.,  Co., 
96  Md.  45;  Cornell  v.  Stote,  104  Wis.  527; 
Lowe  v.  State,  118  Wis.  641. 

Circumstantial  Evidence.  —  Insanity  is  mainly 
provable  by  circumstantial  evidence.  Hempton 
v.  State,  in  Wis.  127. 

8.  State  v.  Wright,  112  Iowa  436;  State  v. 
Marshall,  35  Oregon  265.  See  also  People  v. 
Truck,  170  N.  Y.  203. 

611.  4.  Schick  v.  Stuhr,  120  Iowa  396. 
See  also  Hardy  v.  Berger,  76  N.  Y.  App.  Div.  393. 

5.  Depravity.  —  Bohler  v.  Hicks,  120  Ga.  800  ; 
Schick  v.  Stuhr,  120  Iowa  396. 

6.  Improvident  Habits.  —  In  re  Shelleig,  n 
Ohio  Dec.  81. 

9.  See  Hotema  v.  U.  S.,  186  U.  S.  413. 

612.  4.  General  Reputation  and  Family  Tra- 
dition. —  Snell  v.  U.  S.,  16  App.  Cas.  (D.  C.)  501. 

7.  Parrish  v.  State,  139  Ala.  16,  citing  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  612; 
Kimbrell  v.  State,  130  Ala.  40;  Snell  v.  U.  S., 
16  App.  Cas.  (D.  C.)  501  ;  Biddle  v.  Jenkins,  61 
Neb.  400 ;  Navasota  First  Nat.  Bank  v.  Mc- 
Ginty,  29  Tex.  Civ.  App.  539,  citing  16  Am.  and 
Eng.  Encyc.  of  Lav/  (2d  ed.)  612;  Cannon 
State,  41  Tex.  Crim.  467. 

613.  2.  Direct  Proof  of  Insanity  —  Evidence 
of  Insanity  in  Family.  —  Wattsz/.  State.  99  Md.  ^o. 

Insanity  of  Father  —  Corroborative  Evidence.  — . 
Com.  v.  Lutz,  10  Kulp  (Pa.)  234. 

Insanity  of  Grandchildren  No  Proof  of  Insanity 
of  Grandparent. —  Hawley  v.  Griffin.  (Iowa  1900) 
82  N.  W.  Rep.  90s. 

614.  1.  Merely  Cumulative  Evidence  —  No 
Defense.  —  Berry  v.  Safe  Deposit,  etc.,  Co.,  96 
Md.  45,  citing  16  Am.  and  Eng.  Fncyc.  of  Law 
(2d  ed.)  614. 

Corroboration.  —  Com.  v.  Lutz,  10  Kulp  (Pa.) 
234- 

2.  Berry  v.  Safe  Deposit,  etc.,  Co.,  96  Md.  45, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  614. 
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614.  10.  Competency  of  Evidence  in  Regard  to  Time  —  a.  Condition  at 
Time  of  Act  Is  Point  for  Decision.  —  See  note  4. 

b.  Evidence  of  Condition  Before  and  After  Act  Admis- 
sible —  (1)  To  Prove  Insanity  at  Time  of  Act.  —  See  note  5. 

615.  11.  Requisite  Degree  of  Proof  in  Criminal  Cases  —  b.  View  that  Ac- 
cused Must  Prove  Insanity  Beyond  Reasonable  Doubt.  —  See  note  4. 

616.  c.  View  that  Issue  Should  Be  Decided  According  to  Pre- 
ponderance of  Evidence.  —  See  note  1. 

617.  See  note  1. 

d.  View  that  Prosecution  Must  Prove  Sanity  Beyond 
Reasonable  Doubt.  —  See  notes  2,  3. 

618.  XIV.  Liability  for  Crimes — 1.  In  General.  —  See  note  1. 
Moral  Insanity.  —  See  note  6. 

An  Irresistible  or  Uncontrollable  Impulse.  —  See  note  J. 

619.  See  note  I. 

2.  Right  and  Wrong  Test.  —  See  note  2. 

620.  3.  Rule  in  M'Naghten's  Case.  —  See  note  2. 


614.  3-  Berry  v.  Safe  Deposit,  etc.,  Co.,  96 
Md.  45,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  614. 

4.  Mental  Condition  at  Time  of  Act.  —  State  v. 
Jack,  4  Perm.  (Del.)  470;  Hawley  v.  Griffin, 
(Iowa  1900)  82  N.  W.  Rep.  90s;  Queenan  v. 
Territory,  11  Okla.  261. 

5.  Evidence  of  Mental  Condition  Before  and  After 
Act — Alabama.  —  Cawley  v.  State,  133  Ala.  128. 

Iowa.  —  State  v.  Wright,  112  Iowa  436,  citing 
16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  614. 

Louisiana.  — -  State  v.  Lyons,  113  La.  959. 

New  York. —  Matter  of  Schrodt,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  540. 

Ohio.  —  See  State  v.  Snell,  5  Ohio  Dec.  670. 

Oklahoma.- — Queenan  v.  Territory,  11  Okla. 
261,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  614. 

Texas.  —  Williams  v.  Sapieha,  (Tex.  Civ. 
App.  1 901)  62  S.  W.  Rep.  72. 

Wisconsin. — ■  Hempton  v.  State,  111  Wis.  127. 

Verdict  of  Special  Jury  After  Commission  of 
Crime.  — ■  State  v.  Champoux,  33  Wash.  339. 

615.  4.  Delaware. — -State  v.  Cole,  2  Penn. 
(Del.)  344;  State  v.  Jack,  4  Penn.  (Del.)  470. 

616.  1.  Preponderance  of  Evidence — Ala- 
bama.—  Lide  v.  State,  133  Ala.  43;  Martin  v. 
State,  119  Ala.  1  ;  Porter  v.  State,  135  Ala.  51  ; 
Talbert  v.  State,  140  Ala.  96.  See  also  Kroell 
v.  State,  139  Ala.  1. 

California. —  People  v.  Suesser,  142  Cal.  354; 
People  v.  Hettick,  126  Cal.  425 ;  People  v. 
Methever,  132  Cal.  326;  People  v.  Wells,  145 
Cal.  138. 

Georgia.  - —  Minder  v.  State,  113  Ga.  772. 

Iowa.  —  State  v.  Novak,  109  Iowa  717;  State 
v.  Robbins,  109  Iowa  650;  State  v.  Humbles, 
126  Iowa  462;  State  v.  Thiele,  119  Iowa  659. 

Maine.  —  State  v.  Parks,  93  Me.  208. 

Missouri.  —  Stale  v.  Palmer,  161  Mo.  152. 

Ohio.  —  State  v.  Miller,  5  Ohio  Dec.  703,  7 
Ohio  N.  P.  458;  State  v.  Austin,  71  Ohio  St. 
317,  104  Am.  St.  Rep.  778;  Sharkey  v.  State, 
2  Ohio  Cir.  Dec.  443  :  State  v.  Tyler,  5  Ohio 
Dec.  588.  7  Ohio  N.  P.  443. 

Pennsylvania.  —  Com.  v.  Kilpatrick,  204  Pa. 
St.  218;  Com.  v.  Lutz,  10  Kulp  (Pa.)  234; 
Com.  v.  Heidler,  191  Pa.  St.  375. 

Texas. —  Hurst  v.  State,  40  Tex.  Crim.  .178. 


See  also  Gray  v.  State,  (Tex.  Crim.  1903)  74  S. 
W.  Rep.  552. 

Virginia.  —  Longley's  Case,  99  Va.  814. 

Washington.  —  State  v.  Clark,  34  Wash.  485. 

617.  1.  Lide  v.  State,  133  Ala.  43;  Martin 
v .  State,  119  Ala.  1  ;  State  v.  Shuff,  9  Idaho  115; 
State  v.  Thiele,  119  Iowa  659. 

2.  Sanity  Presumed  Normal  State  of  Mind.  — 
State  v.  Peel,  23  Mont.  358,  75  Am.  St.  Rep. 
529;  Maas  v.  Territory,  10  Okla.  714. 

3.  Sanity  to  Be  Proved  Beyond  Reasonable  Doubt 
—  United  States. — •  Hotema  v.  U.  S.,  186  U.  S. 
413;  German  v.  U.  S.,  (C.  C.  A.)  120  Fed.  Rep. 
666. 

Michigan.  —  People  v.  Muste,  (Mich.  1904) 
100  N.  W.  Rep.  455. 

Montana.  —  State  v.  Peel,  23  Mont.  358,75  Am. 
St.  Rep.  529.   See  States.  Brooks,  23  Mont.  146. 

New  York.  —  People  v.  Egnor,  175  N.  Y.  419. 

Oklahoma.  —  Maas  v.  Territory,  10  Okla.  714. 

Texas.  —  See  Dent  v.  State.  46  Tex.  Crim.  166. 

618.  1.  Admissibility  of  Evidence  as  to  Capa- 
bility of  Forming  Intent. —  Hempton  v.  State,  111 
Wis.  127. 

6.  Moral  Insanity- — General  Rule.  —  Sharp  v. 
State,  161  Ind.  288;  Bothwell  v.  State,  (Neb. 
1904)  99  N.  W.  Rep.  669. 

The  doctrine  of  moral  insanity,  which  con- 
sists of  irresistible  impulse  coexistent  with  men- 
tal sanity,  has  no  support  either  in  psychology 
or  law.    State  v.  Lyons,  113  La.  959. 

7.  Irresistible  Impulse.  —  State  t.  McGruder, 
125  Iowa  741  ;  State  v.  Peel,  23  Mont.  358,  75 
Am.  St.  Rep.  529. 

619.  1.  Irresistible  Impulse,  Etc.  —  Cawley  v. 
State,  133  Ala.  128;  State:,'.  Knight, 95  Me. 467. 

Doctrine  Repudiated.  —  Davis  r.  Stale,  11  Fla. 
32;  Williams  v.  State,  45  Fla.  128;  State  v. 
Lyons,  113  La.  959;  State  v.  Dunn,  179  Mo. 
95;  State  v.  Berry,  179  Mo.  377;  Bothwell  v. 
State,  (Neb.  1904)  99  N.  W.  Rep.  669;  Cannon 
v.  State,  41  Tex.  Crim.  467. 

2.  Knowledge  of  Right  and  Wrong.  —  Com.  v. 
Gearhardt,  205  Pa.  St.  387  ;  Com.  v.  Lutz,  10 
Kulp  (Pa.)  234. 

Oklahoma  Statute  —  Sec.  1852,  Laws  of  1893.  — 
Queenan  v.  Oklahoma,  190  U.  S.  548. 

6'20.  2.  American  Cases  Following  Rule  in 
M'Naghten's  Case.  —  Davis  v.  State,  44  Fla.  32; 
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4.  American  Modification  of  Rule.  —  See  note  3. 

See  notes  1,  2. 

7.  Irresponsibility  Acquits  —  No  Reduction  of  Degree  of  Grime.  —  See 

XV.  Liability  for  Torts  —  1.  In  General.  —  See  note  1. 

5.  Slander  —  Exception  to  Rule.  —  See  notes  6,  7. 

XVI.  Liability  on  Contracts  —  1.  In  General  —  Present  Rule.  —  See 

The  Test  of  Mental  Capacity.  —  See  note  4. 
See  note  I. 

2.  Bona  Fide  Executed  Contracts.  —  See  notes  3,  4. 

3.  Contracts  for  Necessaries  —  a.  For  Lunatic.  —  See  note  5. 

4.  After  Adjudication  of  Insanity  —  Contracts  Void.  —  See  note  4. 

5.  Equitable  Relief —  Where  Consideration  Grossly  Inadequate.  —  See  note  I. 
Mere  Weakness  of  Mind.  —  See  note  3. 

6.  Who  May  Avoid  Lunatic's  Contract.  —  See  note  2. 

affirmed  191  111.  280;  Hawley  v.  Griffin,  121 
Iowa  667;  Sander  v.  Savage,  75  N.  Y.  App. 
Div.  333.    See  also  Paulus  v.  Reed,  121  Iowa  224. 

625.  1.  Power  of  Attorney  Void. —  Plaster 
v.  Rigney,  (C.  C.  A.)  97  Fed.  Rep.  12. 

3.  Bona  Fide  Executed  Contracts.  —  Feigen- 
baum  v.  Howe,  (Supm.  Ct.  App.  T.)  32  Misc. 
(N.  Y.)  514;  Cundall  v.  Haswell,  23  R.  I.  508, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
625;  Greeno  v.  Ellas,  1  Tenn.  Ch.  App.  165, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
625  ;  Williams  v.  Sapieha,  (Tex.  Civ.  App.  1900) 
59  S.  W.  Rep.  947.  See  also  Eldredge  v. 
Palmer,  185  111.  618,  76  Am.  St.  Rep.  59; 
Brown  v.  Cory,  9  Kan.  App.  702  ;  Jamison  v.  Cul- 
ligan,  151  Mo.  410;  Hardy  v.  Berger,  76  N.  Y. 
App.  Div.  393 ;  Gilgallon  v.  Bishop,  46  N.  Y. 
App.  Div.  350. 

4.  Cundall  v.  Haswell,  23  R.  I.  508,  citing  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  625; 
Greeno  v.  Ellas,  1  Tenn.  Ch.  App.  165,  citing 
16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  625. 

5.  Contracts  for  Necessaries  for  Lunatic. —  Bick- 
nell  v.  Spear,  (Supm.  Ct.  Spec.  T.)  38  Misc. 
(N.  Y.)  389  ;  Navasota  First  Nat.  Bank  v.  Mc- 
Ginty,  29  Tex.  Civ.  App.  539. 

Implied  Contract. — Borum  v.  Bell,  132  Ala.  85  ; 
Dandurand  v.  Kankakee  County,  96  111.  App. 
464,  affirmed  iq6  111.  537. 

626.  4.  After  Inquisition,  —  In  re  Walker, 
(1905)  1  Ch.  160;  Payne  v.  Burdette,  84  Mo. 
App.  332 ;  Sander  v.  Savage,  75  N.  Y.  App. 
Div.  333.  See  also  Brooks  v.  Pratt,  (C.  C.  A.) 
118  Fed.  Rep.  725;  Schramek  v.  Shepeck,  120 
Wis.  643. 

628.  1.  Furry  v.  Bartling,  (Iowa  1903)  94 
N.  W.  Rep.  471;  Reason  v.  Jones,  119  Mich. 
672;  Sander  v.  Savage,  75  N.  Y.  App.  Div.  333. 

3.  Mere  Mental  Weakness — Absence  of  Fraud. 
—  Paulus  v.  Reed,  121  Iowa  224;  Gilgallon  v. 
Bishop,  46  N.  Y.  App.  Div.  350. 

629.  2.  Who  May  Question  Competency  of 
Party.  —  Orr.  v.  Equitable  Mortg.  Co.,  107  Ga. 
499;  Clay  v.  Hammond,  109  HI.  370,  93  Am. 
St.  Rep.  146;  Buhler  v.  Trombly,  (Mich.  10x55) 
102  N.  W.  Rep.  647;  Hunt  v.  Rabitoay,  125 
Mich.  137,  84  Am.  St.  Rep.  563  ;  Merritt  v.  Mer- 
ritt.  43  N.  Y.  App.  Div.  68. 

Ratification  on  Becoming  Sane.  —  B1inn  v. 
Schwarz,  63  N.  Y.  App.  Div.  25,  affirmed  177 
N.  Y.  252. 
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Williams  v.  State,  45  Fla.  128;  Bothwell  v. 
State,  (Neb.  1904)  99  N.  W.  Rep.  669. 

620.  3.  Cases  Modifying  Rule  in  M'Naghten's 
Case  —  Delaware. —  State  v.  Jack,  4  Penn. 
(Del.)  470;  State  v.  Kavanaugh,  4  Penn.  (Del.) 

Georgia.  —  Quattlebaum  v.  State,  119  Ga.  433. 

Indiana.  —  See  Hoovers/.  State,  161  Ind.  348. 

Michigan.  —  See  People  v.  Muste,  (Mich. 
1904)  100  N.  W.  Rep.  455. 

Missouri.  —  State  v.  Palmer,  161  Mo.  152; 
State  v.  Speyer,  182  Mo.  77. 

Ohio.  —  State  v.  Miller,  5  Ohio  Dec.  703,  7 
Ohio  N.  P.  458. 

Oklahoma.  —  Maas  v.  Territory,  10  Okla.  714. 

Texas.  —  Cannon  v.  State,  41  Tex.  Crim.  467. 

Wisconsin. —  See  Butler  v.  State,  102  Wis.  364. 

621.  1.  Capacity  at  Time  of  and  with  Respect 
to  Act  under  Inquiry.  —  Hotema  v.  U.  S.,  186  U. 
S.  413;  State  v.  Cole,  2  Penn.  (Del.)  344;  Lee 
v.  State,  116  Ga.  563;  State  v.  Knight,  95  Me. 
467  ;  State  v.  Tyler,  5  Ohio  Dec.  588,  7  Ohio 
N.  P.  443  ;  State  v.  Kalb,  5  Ohio  Dec.  738,  7 
Ohio  N.  P.  547;  Eckert  v.  State,  114  Wis.  160; 
Butler  v.  State,  :o2  Wis.  364. 

2.  People  v.  Hettick,  126  Cal.  425;  State  v. 
Cole,  2  Penn.  (Del.)  344  ;  Leev.  State,  1 16  Ga.  563. 

7.  Temporary  Insanity  from  Intoxication  as 
Mitigation  —  Texas  Statute.  —  Edwards  v.  State, 
(Tex.  Crim.  1899)  54  S.  W.  Rep.  589. 

623.  1.  Torts  of  Lunatics.  —  Wolf's  Case,  9 
Kulp  (Pa.)  523;  Stanley  v.  Hayes,  8  Ont.  L. 
Rep.  81. 

6.  Slander.  —  Irvine  v.  Gibson,  (Ky.  1904) 
77  S.  W.  Rep.  1 1 06,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  623. 

7.  Irvine  v.  Gibson,  CKy.  1904)  77  S.  W.  Rep. 
1106,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  623. 

621.  3.  Present  Rule. — Hawley?'.  Griffin,  121 
Iowa  667,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  624  ;  State  v.  Miller,  5  Ohio  Dec. 
703,  7  Ohio  N.  P.  458.  See  also  Brooks  v. 
Pratt,  (C.  C.  A.)  118  Fed.  Rep.^725;  Dominick 
v.  Randolph,  124  Ala.  557. 

4.  The  Test.  —  Seawel  v.  Dirst,  70  Ark.  166, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.1 
624:  Barlow  v.  Strange,  720  Ga.  T015;  Ring  v. 
Lawless.  190  111.  520,  citing  if>  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  624;  Coffey  v.  Coffey, 
179  111.  283;  Pyott  v.  Pyott,  90  III.  App.  210, 


620 


INSOLVENCY  AND  BANKRUPTCY. 
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036.    I.  Definitions  —  insolvency.  —  See  note  2. 
637.    See  notes  1,  2. 

In  Its  Popular  and  General  Sense.  —  See  note  3. 

639.  II.  Constitutionality  of  Insolvency  and  Bankruptcy  Laws  — 
1.  National  Bankruptcy  Laws  —  d.  Uniformity  of  Operation.  —  See  note  4. 

2.  State  Insolvency  Laws  —  a.  Power  of  States  to  Enact  Insol- 
vency Laws.  —  See  note  7. 

641.  III.  Operation  of  Insolvency  and  Bankruptcy  Laws— 1.  Matters 
Occurring  After  Approval  of  Law  but  Before  It  Goes  into  Operation  —  A  General 
Provision.  —  See  note  5. 

64*3.    2.  Rules  of  Construction — Bankruptcy  Laws  Are  Remedial.  —  See  note  3. 

3.  Effect  of  Bankruptcy  Law  on  State  Insolvency  Law  —  a.  Power 
of  State  to  Enact  Insolvency  Law.  — See  note  5. 

b.  State  Laws  Suspended  by  Enactment  of  Federal  Law. 
—  See  notes  6,  7,  8. 


636.  2.  Insolvency  Defined.  — Citizens' Bank, 
etc.,  Co.  v.  Union  Min.,  etc.,  Co.,  106  Fed.  Rep. 
100,  quoting  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  636;  Stevenson  v.  Milliken  Tomlinson 
Co.,  99  Me.  320 ;  Empire  State  Trust  Co.  v. 
Fisher,  (N.  J.  1905)  60  Atl.  Rep.  940;  Joseph 
v.  Raff,  82  N.  Y.  App.  Div.  47,  affirmed  176 
N.  Y.  611;  Mason  v.  Stevens,  16  S.  Dak.  320, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
636;  Marvin  v.  Anderson,  ill  Wis.  387. 

Definition  by  Act  of  1898.  — See  Vaccaro  v.  Se- 
curity 'Bank,  (C.  C.  A.)  103  Fed.  Rep.  436; 
Pirie  v.  Chicago  Title,  etc.,  Co.,  182  U.  S.  438; 
Davis  v.  Stevens,  104  Fed.  Rep.  238;  Duncan 
v.  Landis,  (C.  C.  A.)  106  Fed.  Rep.  840;  In  re 
Elmira  Steel  Co.,  109  Fed.  Rep.  456;  Lansing 
Boiler,  etc.,  Works  v.  Ryerson,  (C.  C.  A.) 
128  Fed.  Rep.  701  ;  In  re  McGovvan,  134  Fed. 
Rep.  498;  In  re  Pettingill,  135  Fed.  Rep.  218; 
In  re  Gilbert,  112  Fed.  Rep.  951  ;  Summerville 
v.  Stockton  Milling  Co.,  142  Cal.  529;  Des 
Moines  Sav.  Bank  v.  Morgan  Jewelry  Co.,  123 
Iowa  432;  Kimball  v.  Dresser,  98  Me.  519; 
Halbert  v.  Pranke,  91  Minn.  204;  Hackney  v. 
Raymond  Bros.  Clarke  Co.,  (Neb.  1903)  94  N. 
W.  Rep.  822,  (Neb.  1904)  99  N.  W.  Rep.  675; 
Empire  State  Trust  Co.  v.  William  F.  Fisher 
Co.,  67  N.  J.  Eq.  88  ,  National  Bank,  etc.,  Co.  v. 
Spencer,  53  N.  Y.  App.  Div.  547  ;  Wilkinson  v. 
Anderson-Taylor  Co.,  28  t'tah  346. 

637.  1.  Deficiency  of  Assets  Not  Necessary  to 
Constitute  Insolvency. —  See  Citizens'  Bank,  etc., 
Co.  v.  Union  Min.,  etc.,  Co.,  106  Fed.  Rep. 
100,  quoting  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  636. 

2.  A  Partnership  Is  Insolvent  within  the  mean- 
ing of  the  Bankruptcy  Act  when  all  of  the  firm 
property  together  with  the  property  of  the  indi- 
vidual partners  is  insufficient  to  pay  partnership 
debts.  Davis  v.  Stevens,  104  Fed.  Rep.  235. 
See  also  Citizens'  Bank,  etc.,  Co.  v.  Union  Min., 
etc.,  Co.,  106  Fed.  Rep.  100,  quoting  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  636. 


3.  Popular  Meaning  of  Insolvency.  —  See  Citi- 
zens' Bank,  etc.,  Co.  v.  Union  Min.,  etc.,  Co., 
106  Fed.  Rep.  100,  quoting  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  637. 

639.  4.  Uniformity  Explained.  —  Singer  v. 
National  Bedstead  Mfg.  Co.,  65  N.  J.  Eq.  290. 

7.  Power  of  States  to  Pass  Bankruptcy  Laws  De- 
clared. —  Old  Town  Bank  v.  McCormick.  96 
Md.  341,  94  Am.  St.  Rep.  577  ;  Singer  v.  Na- 
tional Bedstead  Mfg.  Co.,  65  N.  J.  Eq.  290; 
Grunsfeld  v.  Brownell,  (N.  Mex.  1904)  76  Pac. 
Rep.  310. 

641.  5.  Suspension  of  Operation  Generally.  — 

See  Ellis  v.  L.  Hays  Saddlery,  etc.,  Co.,  65 
Kan.  174. 

642.  3.  The  Provisions  of  the  English  Bank- 
ruptcy Act  Specifying  Acts  of  Bankruptcy  Must  Be 
Strictly  Interpreted.  —  In  re  H.  B.,  (1904)  1  K. 

B.  94- 

5.  State  Law  Enacted  While  Federal  Law  Is  in 
Force.  —  Old  Town  Bank  v.  McCormick,  96  Md. 
353.  94  Am.  St.  Rep.  577,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  642. 

6.  Suspension  of  State  Statutes  —  United  Slates. 
—  In  re  Worcester  County,  (C.  C.  A.)  102  Fed. 
Rep.  808;  In  re  Macon  Sash,  etc.,  Co.,  112  Fed. 
Rep.  323  ;  Carling  v.  Seymour  Lumber  Co.,  (C. 

C.  A.)  113  Fed.  Rep.  483  ;  In  re  Storck  Lumber 
Co.,  114  Fed.  Rep.  360;  In  re  Rogers,  116  Fed. 
Rer>-  435;  In  re  F.  A.  Hall  Co.,  121  Fed.  Rep. 
992. 

California.  —  R.  H.  Hcrron  Co.  v.  Superior 
Ct.,  136  Cal.  279,  89  Am.  St.  Rep.  124;  Key- 
stone Driller  Co.  v.  Superior  Ct.,  138  Cal.  738. 

Connecticut.  —  Kctcham  v.  McNamara,  72 
Conn.  709. 

Georgia.  —  Merry  v.  Jones,  1 19  Ga.  643. 

Kentucky. — -Downer  v.  Porter,  116  Ky. 
422. 

Maine.  —  Guilford  First  Nat.  Bank  v.  Ware, 

95  Me.  388;  Link-field  v.  Gay,  96  Me.  422. 
Maryland.  —  Old  Town  Bank  v.  McCormick, 

96  Md.  353,  94  Am.  St.  Rep.  577. 
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i\  See  note  2. 

c.  Pending  Proceedings  under  State  Laws.  — See  notes  5,6. 
644.    4.  Territorial  Operation.  —  See  note  1. 

649.    IV.  Jurisdiction  -2.  In  United  States  —  a.   Under  National 

Bankruptcy  Laws.  —  See  note  2. 

Locality  ai  Affecting  Jurisdiction.  —  See  note  4. 


Massachusetts. —  Hoague  v.  Cumner,  187 
Mass.  296. 

New  Jersey.  —  Singer  v.  National  Bedstead 
Mfg.  Co.,  65  N.  J.  Eq.  290. 

■  1  Ti  Mexico.  Grunsfeld  v.  Brownell,  (  N. 
Mex.  1904)  76  Pac.  Rep.  310. 

Pennsylvania.  —  Rees  v.  Boggs,  26  Pa.  Co.  Ct. 
285,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  642. 

Rhode  Island.  —  Mauran  v.  Crown  Carpet 
Lining  Co.,  23  R.  I.  324. 

Texas.  —  Patty-Joiner,  etc.,  Co.  v.  Cummins, 
93  Tex.  598. 

Contrary  Holdings.  — In  In  re  Scholtz,  106 
Fed.  Rep.  834,  it  was  held  that  the  state  in- 
solvency laws  were  not  suspended  and  that 
proceedings  under  them  were  valid  so  long  as 
nn  proceedings  were  instituted  under  the  Bank- 
ruptcy Act.  To  the  same  effect,  see  Jensen- 
King-Byrd  Co.  v.  Williams,  35  Wash.  161. 

012.  7.  State  Law  Suspended  Only  from  Time 
Federal  Law  Takes  Effect. — Osborn  v.  Fender,  88 
Minn.  309. 

8.  Only  Conflicting  Statutes  Suspended  —  Cali- 
fornia.— •  R.  H.  Herron  Co.  v.  Superior  Ct.,  136 
Cal.  279,  89  Am.  St.  Rep.  124;  Keystone  Driller 
Co.  v.  Superior  Ct.,  138  Cal.  738. 

Kentucky.  —  Downer  v.  Porter,  116  Ky.  422. 

Maryland.  —  Old  Town  Bank  v.  McCormick, 
96  Md.  341,  94  Am.  St.  Rep.  577. 

New  Jersey. —  Singer  v.  National  Bedstead 
Mfg.  Co.,  65  N.  J.  Eq.  290. 

New  Mexico.  —  Grunsfeld  v.  Brownell,  (N. 
Mex.  1904)  76  Pac.  Rep.  310. 

Texas.  —  Patty-Joiner,  etc.,  Co.  v.  Cummins, 
93  Tex.  598 ;  Patty-Joiner,  etc.,  Co.  v.  Cum- 
mins, (Tex.  Civ.  App.  1900)  59  S.  W.  Rep. 
297. 

Wisconsin.  —  Duryea  v.  Muse,  117  Wis.  399. 

643.  2.  Revival  of  State  Statutes. —  In  re 
Worcester  County,  (C.  C.  A.)  102  Fed.  Rep.  808. 

5.  Pending  Proceedings  under  State  Laws. — 
Hood  v.  Blair  State  Bank,  (Neb.  1902)  91  N.  W. 
Rep.  701  ;  Grunsfeld  v.  Brownell,  (N.  Mex.  1904) 
76  Pac.  Rep.  310. 

6.  Pending  Proceedings  Saved  by  Bankruptcy 
Law  of  1898. —  Osborn  v.  Fender,  88  Minn. 
309;  Hood  v.  Blair  State  Bank,  (Neb.  1902)  91 
N.  W.  Rep.  701. 

Insolvency  Proceedings  Must  Actually  Have 
Been  Begun.  —  Guilford  First  Nat.  Bank  v. 
Ware,  95  Me.  388. 

644.  1.  Insolvency  and  Bankruptcy  Laws  Not 
Operative  Extraterritorially. —  In  re  Appel,  103 
Fed.  Rep.  931  ;  Swift  v.  Winchester,  96  Me. 
480,  90  Am.  St.  Rep.  414. 

Waiver  of  Territorial  Exemption.  — 'Thum  v. 
Pyke.  8  Idaho  11. 

645.  2.  Bankruptcy  Courts  in  United  States. 
—  In  re  Reynolds,  127  Fed.  Rep.  760;  McNulty 
v.  Feingold,  129  Fed.  Rep.  1001  ;  In  re  Brett, 
130  Fed.  Rep.  981  ;  In  re  Hicks,  133  Fed.  Rep. 
739;  Long  v.  Lockman,  135  Fed.  Rep.  197;  In 
re  Drayton,  135  Fed.  Rep.  883. 


Jurisdiction  of  District  Judges.  —  See  In  re 

Urban,  etc.,  Realty  Title  Co.,  132  Fed.  Rep.  140. 

Exclusive  Jurisdiction — United  States.  —  In  re 
Lengert  Wagon  Co.,  110  Fed.  Rep.  927;  In  re 
Kersten,  110  Fed.  Rep.  929;  In  re  F.  A.  Hall 
Co.,  121  Fed.  Rep.  992;  In  re  Knight,  125  Fed. 
Pep.  35  ;  In  re  Reynolds,  127  Fed.  Rep.  760; 
In  re  Hicks,  133  Fed.  Rep.  739. 

Alabama.  —  Turrentine  v.  Blackwood,  125 
Ala.  436,  82  Am.  St.  Rep.  254. 

Kentucky.  —  Bonnie  v.  Perry,  (Ky.  1904)  78 
S.  W.  Rep.  208;  Thompson  v.  Ragan,  (Ky. 
1904)  78  S.  W.  Rep.  485. 

Maine.  —  Guilford  First  Nat.  Bank  v.  Ware, 
95  Me.  388. 

Missouri.  —  Mishawaka  Woolen  Mfg.  Co.  v. 
Powell,  98  Mo.  App.  530;  Swartz  v.  Frank,  183 
Mo.  438. 

New  York.  —  Bloch  v.  Bloch,  (Supm.  Ct. 
Spec.  T.)  42  Misc.  (N.  Y.)  278. 

Oregon.  —  Hibbard  v.  Henderson,  44  Oregon 
318. 

4.  Locality  as  Affecting  Jurisdiction  under  Law 
of  1898.  —  Ross  Lewin  v.  Goold,  211.  111.  384. 

In  the  Case  of  a  Corporation.  — Dressel  v.  North 
State  Lumber  Co.,  107  Fed.  Rep.  255;  In  re 
Magid  Hope  Silk  Mfg.  Co.,  110  Fed.  Rep.  352. 

In  the  Case  of  a  Partnership.  —  Whitson  v. 
Farber  Bank,  105  Mo.  App.  605. 

What  Is  Principal  Place  of  Business.  —  See  In 
re  Elmira  Steel  Co.,  109  Fed.  Rep.  456;  In  re 
Mackey,  110  Fed.  Rep.  355. 

Residence  in  District  for  Two  Months  Not  Suf- 
ficient. —  In  re  Williams,  120  Fed.  Rep.  34. 

Where  a  Debtor  Ceased  Carrying  on  Business 
in  the  district  four  months  before  the  filing  of 
the  petition  it  was  held  that  the  District  Court 
could  not  take  jurisdiction.  In  re  Plotke,  (C.  C. 
A.)  104  Fed.  Rep.  964. 

Absconding  to  Avoid  Arrest  Will  Not  Defeat 
Jurisdiction. —  In  re  Filer,  108  Fed.  Rep.  209. 
See  also  Sims  v.  Union  Assur.  Soc,  129  Fed. 
Rep.  804. 

Residence  Must  Be  Bona  Fide.  —  In  re  Gar- 
neau,  (C.  C.  A.)  127  Fed.  Rep.  677. 

The  Court  Which  First  Acquires  Jurisdiction, 

in  case  the  courts  of  different  districts  have 
concurrent  jurisdiction,  is  exclusive  of  all 
others.  In  re  Elmira  Steel  Co.,  iog  Fed.  Rep. 
456;  In  re  Sears,  112  Fed.  Rep.  58;  In  re  South- 
western Bridge,  etc.,  Co.,  133  Fed.  Rep.  568; 
In  re  Tybo  Min.,  etc.,  Co.,  132  Fed.  Rep.  697. 
See  also  In  re  United  Button  Co.,  132  Fed.  Rep. 
378. 

"  The  Court  of  the  Debtor's  Domicil  is  also  given 
the  right  to  retain  jurisdiction  as  against  the 
bankruptcy  court  of  another  jurisdiction.  In 
re  Tybo  Min.,  etc.,  Co.,  132  Fed.  Rep.  978. 

Question  of  Convenience.  —  In  In  re  General 
Metals  Co.,  133  Fed.  Rep.  84,  the  court  decided 
that  the  court  of  the  district  in  which  the  mat- 
ters could  be  most  conveniently  litigated  should 
retain  jurisdiction.  Turner  v.  Fisher,  133  Fed. 
Rep.  594. 
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646.  b.  Under  State  Insolvency  Laws.  —  See  note  r. 

V.  Who  May  Apply  for  Adjudication  —  1.  Voluntary  Proceedings 

—  a.  Authority  of  Debtor  to  Make  Application  —  The  English  Bankruptcy 
Law.  —  See  note  2. 

b.  Circumstances  Affecting  Right  of  Debtor  to  Insti- 
tute Proceeding  —  (i)  In  General.  —  See  note  5. 

647.  See  note  1. 

(3)  Character  or  Condition  of  Debtor  —  Partnerships.  —  See  note  IO. 
Corporations.  —  See  note  1 1 . 

648.  2.  Involuntary  Proceedings  —  a.  In  General.  — See  notes  1,  3,  4. 
b.  Character  or  Kind  of  Debts.  —  See  notes  5,  6. 


646.  1.  Jurisdiction  Conferred  on  Local  Courts 
hy  State  Statutes.  —  Keystone  Driller  Co.  v.  Su- 
perior Ct.,  138  Cal.  738. 

2.  Voluntary  Bankruptcy  under  English  Statutes. 

—  In  re  Betts,  (1901)  2  K.  B.  39. 

A  Voluntary  Petition  in  Bankruptcy  Was  Al- 
lowed Notwithstanding  It  Was  Filed  After  Judg- 
ment Summons  Had  Been  Issued  against  the 
debtor.  The  judgment  creditor  was  the  sole 
creditor  and  there  were  some  assets.  In  re 
Archer,  20  Times  L.  Rep.  390. 

5.  Pendency  of  Involuntary  Proceedings.  — 
In  re  Stegar,  113  Fed.  Rep.  978. 

The  Failure  of  a  Bankrupt  to  Appear  in  involun- 
tary proceedings  will  not  convert  the  proceed- 
ings into  voluntary  bankruptcy.  In  re  Taylor, 
(C.  C.  A.)  102  Fed.  Rep.  728. 

Where  Creditors  Would  Suffer  voluntary  bank- 
ruptcy will  not  be  allowed.  In  re  Dwyer,  112 
Fed.  Rep.  777. 

647.  1.  Effect  of  Prior  Refusal  to  Discharge. 

—  In  re  Claff,  11 1  Fed.  Rep.  506. 

A  Refusal  to  Discharge  under  the  Act  of  1867 
will  not  debar  a  debtor  from  riling  his  petition 
under  the  Act  of  1898.  In  re  Herrman,  102 
Fed.  Rep.  753,  affirmed  (C.  C.  A.)  106  Fed.  Rep. 
987. 

Not  Allowed  on  Same  Facts.  —  In  re  Fiegen- 

baum,  (C.  C.  A.)  121  Fed.  Rep.  69. 

10.  Application  by  Individual  Partner.  —  In 

re  Carleton,  115  Fed.  Rep.  246. 

11.  Corporations.  —  Keystone  Driller  Co.  v. 
Superior  Ct.,  138  Cal.  738. 

Proceedings  in  Involuntary  Bankruptcy  based 
on  a  confession  of  insolvency  by  a  corporation 
will  not  be  considered  as  voluntary  and  there- 
fore excluded  by  the  Bankruptcy  Act.  In  re 
T.  L.  Kelley  Dry-Goods  Co.,  102  Fed.  Rep. 
747- 

648.  1.  Stockholders  or  Directors  of  a  Cor- 
poration may  petition.  In  rc  Rollins  Gold,  etc., 
Min.  Co.,  102  Fed.  Rep.  982. 

A  Wife,  having  a  provable  debt,  may  file  a 
petition  in  bankruptcy  against  her  husband.  In 
re  Novak,  101  Fed.  Rep.  800. 

A  Receiver  Who  Has  Obtained  an  Assignment 
of  a  Judgment  Debt  Is  a  Creditor  entitled  to  pre- 
sent a  bankruptcy  petition.  In  re  Macoun, 
( 1904)  2  K.  B.  700. 

3.  Estoppel  —  Assent  to  General  Assignment.  — 
Durham  Paper  Co.  v.  Seaboard  Knitting  Mills, 
121  Fed.  Rep.  179;  Clark  v.  Henue,  (C.  C.  A.) 
127  Fed.  Rf.p.  288;  Moulton  v.  Coburn,  (C.  C. 
A.)  131  Fed.  Rep.  201  ;  In  re  Douglas  Coal, 
etc.,  Co.,  131  Fed.  Rep.  769. 

A  Corporation  is  not  estopped  from  joining  in 
a  petition  of  involuntary   bankruptcy  by  the 


agreement  of  an  officer  of  the  corporation  to 
act  as  general  assignee  for  the  benefit  of  credit- 
ors.   In  rc  Winston,  122  Fed.  Rep.  187. 

4.  Effect  of  Obtaining  Preference.  —  In  re 
Schenkein,  113  Fed.  Rep.  421. 

A  Creditor  Holding  an  Unsurrendered  Prefer- 
ence acquired  within  four  months  of  the  insti- 
tuting of  the  proceedings  will  not  be  allowed  to 
join  in  the  petition  without  agreeing  to  sur- 
render his  preference.  In  re  Fishblate  Clothing 
Co.,  125  Fed.  Rep.  986;  In  re  Rogers'  Milling 
Co.,  102  Fed.  Rep.  687;  In  re  Gillette.  104  Fed. 
Rep.  769.  See  also  Buckingham  v.  Schuylkill 
Plush,  etc.,  Co.,  (Supm.  Ct.  Spec.  T.)  38  Misc. 
(N.  Y.)  305.  But  see  In  re  Herzikopf,  n3  Fed. 
Rep.  101. 

If  the  preferred  creditor  offers  to  surrender 
his  preference,  he  may  join  in  the  petition.  In 
re  Vastbinder,  126  Fed.  Rep.  417. 

In  In  re  Harnstein,  122  Fed.  Rep.  266,  it  was 
held  that  a  preferred  creditor  would  be  allowed 
to  join  but  that  his  claim  would  not  be  allowed 
iuntil  he  surrendered  the  preference. 

A  Preference  Received  More  than  Four  Months 
Before  the  institution  of  the  proceedings  will  not 
disqualify.  In  re  Girard  Glazed  Kid  Co.,  129 
Fed.  Rep.  841. 

5.  One  Having  an  Unliquidated  Claim  has  been 
held  not  to  be  a  creditor  entitled  to  file  a  peti- 
tion in  bankruptcy.  In  rc  Brinckmann,  103  Fed. 
Rep.  65. 

A  Creditor  Who  Has  Assigned  His  Claim 

is  not  entitled  to  petition.  In  rc  Burlington 
Malting  Co.,  109  Fed.  Rep.  777. 

A  Surety  who  has  not  yet  taken  up  the  obliga- 
tion has  no  standing  to  petition  for  the  bank- 
ruptcy of  the  obligor.  Phillips  v.  Dreher  Shoe 
Co.,  112  Fed.  Rep.  404. 

Facts  Held  to  Show  No  Debt  on  Which  to  Found 
a  Petition  in  Bankruptcy.  • — In  re  Miller,  (igoil 
1  O.  B.  51,  83  I..  T.  N.  S.  545. 

Judgment  Creditor  of  Stock  Exchange  Members. 
—  When  a  member  of  the  London  Stock  Ex- 
change is  declared  a  defaulter  and  his  contracts 
are  dealt  with  by  the  official  assignee  of  the 
Stock  Exchange,  the  proceedings  in  that  liquida- 
tion are  not  an  accord  and  satisfaction  of  the 
member's  debts,  and  do  not  bar  his  creditors 
from  suing  him  at  law  for  the  balance  of  their 
claims  after  deducting  the  dividends  received 
by  them  in  that  liquidation  and  a  creditor  who 
has  obtained  judgment  in  such  an  action  can 
maintain  a  petition  in  bankruptcy  against  the 
defaulter.  Mendelssohn  v.  Ratcliff,  (1904)  A. 
C.  45fi- 

6.  Must  Have  Provable  Debt  When  Act  of  Bank- 
ruptcy Committed.      //'    rc  Callisen,    [30  Fed. 
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See  note  6. 

653. 

note  3. 


Sec  notes  2,  3. 

c.  Number  of  Creditors  and  Amount  of  Debts  —  in  England. — 


In  the  United  States.  —  See  note  J. 

VII.  Hearing  and  Determination 


2.  Mode  of  Trial.  —  See 


3.  Evidence  —  a.  In  General.  —  See  notes  4,  5. 

The  Insolvency  of  the  Debtor  May  Be  Proved.  —  See  note  J. 

<»54.   b.  Burden  of  Proof.  —  See  note  1. 

c.  Examination  of  Debtor.  —  See  note  2. 
6«>t>.    4.  Adjudication.  —  See  note  1. 

Annulling  or  Setting  Aside  Adjudication.  —  See  note  2. 


Rep.  987.  See  also  In  re  Coburn,  126  Fed.  Rep. 
218,  affirmed  (C.  C.  A.)  131  Fed.  Rep.  201. 

<»  l!>.  2.  Assignment  of  Claims  with  intent  to 
defeat  the  scheme  of  the  statute  is  not  allow- 
able. Leighton  v.  Kennedy,  (C.  C.  A.)  129  Fed. 
Rep.  737. 

3.  Secured  Claims. —  In  re  Vautin,  (1899)  2  Q. 
B.  549. 

6.  Number  and  Amount  of  Petitioning  Creditors 
under  English  Statute. —  See  Re  Shaw,  83  L.  T. 
N.  S.  754- 

7.  Number  and  Amount  of  Petitioning  Creditors 
under  Federal  Bankruptcy  Law.  —  In  re  Brown, 
1 1 1  Fed.  Rep.  979  ;  In  re  Coburn,  126  Fed.  Rep. 
2 1 8,  affirmed  (C.  C.  A.)  131  Fed.  Rep.  201  ; 
Buckingham  v.  Schuylkill  Plush,  etc.,  Co., 
(Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  305. 

In  Order  that  Less  than  Three  Creditors  may  file 
a  petition  it  must  be  shown  that  the  number  of 
all  the  creditors  is  less  than  twelve.  Moulton 
v.  Coburn,  (CCA.)  131  Fed.  Rep.  201. 

Assignment  of  Claim  to  Several.  —  A  company 
which  has  procured  the  assignment  of  a  claim 
from  one  of  its  creditors  to  several  of  its  repre- 
sentatives in  order  to  get  the  number  of  credit- 
ors necessary  to  file  the  petition,  cannot  thus 
evade  the  provisions  of  the  act,  and  the  petition 
will  be  dismissed.  In  re  Independent  Thread 
Co.,  113  Fed.  Rep.  998.  See  also  In  re  Tribel- 
horn,  (C.  C.  A.)  137  Fed.  Rep.  3. 

Ascertainment  of  Amount.  —  If  the  claim  of 
one  of  the  creditors  joining  in  the  petition  is 
paid  before  the  filing,  the  court  will  not  take 
jurisdiction  if  his  claim  was  necessary  to  com- 
plete the  jurisdictional  amount.  In  re  Whipple, 
129  Cal.  426.  See  also  In  re  Manhattan  Ice  Co., 
114  Fed.  Rep.  399. 

Creditors  Subsequently  Joining  in  the  Petition. 
—  In  re  Mackey,  110  Fed.  Rep.  355  ;  In  re  Mam- 
mouth  Pine  Lumber  Co.,  109  Fed.  Rep.  308; 
In  re  Ryan,  114  Fed.  Rep.  373.  But  compare 
In  re  Tribelhorn,  (C.  C.  A.)  137  Fed.  Rep.  3. 

Creditors  Who  Have  Consented  to  a  General  As- 
Eia^nment  are  not  counted.  In  re  Miner,  104 
Fed.  Rep.  520. 

653.  3.  Trial  by  Jury  under  Act  of  1898.— 
Morss  v.  Franklin  Coal  Co.,  125  Fed.  Rep.  998. 

No  One  but  the  Bankrupt  Himself  can  of  right 
demand  a  jury  trial  of  the  question  of  the  in- 
solvency of  the  alleged  bankrupt  and  the  acts 
of  bankruptcy  alleged  to  have  been  committed 
by  him.  In  re  Herzikopf,  (C.  C.  A.)  121  Fed. 
Rep.  544- 

In  Its  Discretion  Court  May  Submit  Issues  to 
Jury.  —  Oil  Well  Supply  Co.  v.  Hall,  (C.  C.  A.) 
128  Fed.  Rep.  875. 


The  Amount  of  an  Attorney's  Fee  for  obtaining 

the  allowance  of  a  creditor's  claim  may  be  de- 
termined by  a  jury  in  the  discretion  of  the 
court.  A  jury  trial  is  not  a  matter  of  right  in 
such  case.    In  re  Rude,  101  Fed.  Rep.  805. 

Where  a  Claim  Is  Contested  by  the  Trustee 
the  creditor  is  not  entitled,  as  a  matter  of  right, 
to  demand  a  jury  trial  of  the  issues  presented. 
In  re  Christensen,  101  Fed.  Rep.  243. 

4.  Evidence  Confined  to  Acts  Alleged.  —  In  re 
Lansaw,  118  Fed.  Rep.  365. 

5.  Proof  of  Controverted  Matters.  —  In  re  Tay- 
lor, (C.  C.  A.)  102  Fed.  Rep.  728. 

7.  Bankrupt's  Wife  as  Witness.  —  Under  the 
Act  of  1898,  previous  to  the  amendment  of 
1903,  the  bankrupt's  wife  was  a  competent  wit- 
ness for  or  against  her  husband  only  when 
made  so  by  the  statutes  of  the  slate  in  which  the 
proceedings  were  instituted.  In  re  Cohn,  104 
Fed.  Rep.  328. 

By  the  amending  act  of  Feb.  5,  1903,  c.  487, 
provision  was  made  for  the  examination  of  the 
wife  "  touching  business  transacted  by  her,  or  to 
which  she  is  a  party;  and  to  determine  the  fact 
whether  she  had  transacted  or  been  a  party  to 
any  business  of  the  bankrupt."  In  such  ex- 
amination a  certain  degree  bf  latitude  must,  of 
necessity,  be  allowed.  In  re  Worrell,  125  Fed. 
Rep.  159. 

654.  1.  Burden  of  Proof. — In  re  Wooten, 

118  Fed.  Rep.  670. 

2.  Examination  of  Debtor,  —  In  re  Coddinglon, 
118  Fed.  Rep.  28  r  ;  In  re  Levin,  131  Fed.  Rep. 
388  ;  In  re  Hess,  136  Fed.  Rep.  988;  Matter  of 
Workingmen's  Pub.  Assoc.,  62  N.  Y.  App.  Div. 
604 ;  In  re  American  Pub.  Co.,  (Okla.  190s) 
79  Pac.  Rep.  762. 

Examination  Allowed  Before  First  Meeting  of 
Creditors.  —  In  re  Franklin  Syndicate.  101 
Fed.  Rep.  402. 

Cannot  Be  Compelled  to  Incriminate  Himself.  — 
In  re  Hess,  134  Fed.  Rep.  109:  U.  S.  v.  Gold- 
stein, 132  Fed.  Rep.  789;  In  re  Nachinan,  114 
Fed.  Rep.  095;  In  re  Shera,  114  Fed.  Rep.  207; 
In  re  Franklin  Syndicate,  114  Fed.  Rep.  205; 
In  re  Feldstein,  103  Fed.  Rep.  269.  Compere 
Mackel  v.  Rochester,  (C.  C.  A.)  102  Fed.  Rep. 
3i4- 

Must   Object  to  Testimony  When  Offered.  — 

Burrell  v.  Montana,  194  U.  S.  572. 

655.  1.  Bankruptcy  Proceedings  Considered 
Proceedings  in  Rem. —  In  re  Reynolds,  127  Fed. 

Rep.  760. 

2.  Annulling  or  Setting  Aside  Adjudication.  — 

In  re  Maples,  105  Fed.  Rep.  919;  In  re  Taylor, 
(1901)  1  Q.  B.  744. 
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May  Be  Adjudged  Bankrupts 

■  a.  Aliens.  —  See  note  4. 


657.  VIII.  Who 

3.  Character  cf  Debtor  - 

b.  Married  Women.  —  See  note  8. 

658.  c.  Infants.  —  See  note  2. 

d.  Lunatics.  —  See  notes  5,  7. 

659.  e.  Corporations  —  in  the  united  states.  —  See  note  2. 


or  Insolvents  — 


657.  4.  The  English  Court  of  Bankruptcy 
Has  No  Jurisdiction  to  Make  a  Receiving  Order 
Against  a  Foreigner  Resident  Abroad  who,  with- 
out coming  into  the  jurisdiction  of  the  court, 
has  had  there  a  place  of  business,  contracted 
debts,  and  acquired  assets,  and  has  executed 
abroad  an  assignment  of  his  property  for  the 
benefit  of  his  creditors  generally.  Such  a  per- 
son is  not  a  "  debtor  "  within  the  meaning  of 
the  English  Bankruptcy  Act.  Cooke  v.  Charles 
A.  Vogeler  Co.,  (1901)  A.  C.  102.  See  also  In 
re  A.  B.,  (1900)  1  Q.  B.  541. 

8.  Married  Women  Subject  to  Bankruptcy  in 
England.  —  In  re  Worsley,  (1901)  1  K.  B.  309, 
approving  In  re  Dagnall,  (1896)  2  Q  B.  407, 
cited  in  the  original  article. 

Married  Women  Subject  to  Bankruptcy  in  United 
States.  —  MacDonald  v.  Tefft-Weller  Co.,  (C.  C. 
A.)  128  Fed.  Rep.  381. 

65S.  2.  Infants  Held  Not  Subject  to  Bank- 
ruptcy Laws. —  In  re  Eideniiller,  105  Fed.  Rep. 
595- 

5.  Lunatics  Held  Subject  to  Bankruptcy.  —  In 

re  Eisenberg,  117  Fed.  Rep.  786;  In  re  R.  S. 
A.,  (1901)  2  K.  B.  32. 

Involuntary  Bankruptcy  —  Appointment  of 
Guardian  ad  Litem. —  In  re  Burka,  107  Fed.  Rep. 

674. 

Insanity  Occurring  After  Act  of  Bankruptcy.  — 

See  In  re  Miller,  133  Fed.  Rep.  1017. 
7.  Lunatic  Not  Capable  of  Act  of  Bankruptcy.  — 

In  re  Funk,  101  Fed.  Rep.  244.  See  also  In  re 
Stein,  (C.  C.  A.)  127  Fed.  Rep.  547. 

659.  2.  Corporations  Held  Subject  to  Involun- 
tary Bankruptcy  —  Corporation  Engaged  in 
Smelting  Ores.  —  In  re  Tecopa  Min.,  etc.,  Co., 
110  Fed.  Rep.  120. 

Company  Building  Houses  and  Bridges  from 
Materials  Furnished  by  Others.  —  In  re  Niagara 
Contracting  Co.,  127  Fed.  Rep.  782. 

Corporation  Engaged  in  Boarding  Horses.  — 
In  re  Morton  Boarding  Stables,  108  Fed.  Rep. 
791. 

Incorporated  Mercantile  Agency.  —  In  re  Mu- 
tual Mercantile  Agency,  111  Fed.  Rep.  152. 

Ice  Company.  —  Wilkes  Barre  First  Nat. 
Bank  v.  Wyoming  Valley  Ice  Co.,  136  Fed.  Rep. 
466. 

Company  Engaged  in  Building  and  Repairing 
Ships.  —  Columbia  Ironworks  v.  National  Lead 
Co.,  (C.  C.  A.)  127  Fed.  Rep.  99. 

Corporation  Engaged  in  Building  and  Equip- 
ping Boats. — In  re  Marine  Constr.,  etc.,  Co., 
(C.  C.  A.)  130  Fed.  Rep.  446. 

Laundry  Company  Engaged  in  Laundering 
Newly  Manufactured  Articles  for  the  Market.  — 
In  re  Troy  Steam  Laundering  Co.,  132  Fed.  Rep. 
266.  Contra,  when  the  business  of  the  laundry 
is  washing  and  ironing  clothes  for  the  wearers 
thereof.  In  re  White  Star  Laundry  Co..  117 
Fed.  Rep.  570  ;  Philpot  v.  O'Brion,  (C.  C.  A.) 
126  Fed.  Rep.  167. 

Corporations  Held  Not  Subject  to  Involuntary 
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Bankruptcy  —  Carriers.  —  In  re  Philadelphia, 
etc.,  Transp.  Co.,  127  Fed.  Rep.  896;  In  re 
Philadelphia,  etc.,  Transp.  Co.,  114  Fed.  Rep. 
4°3- 

Building  and  Loan  Association.  —  In  re  New 
York  Bldg.-Loan  Banking  Co.,  127  Fed.  Rep. 
471. 

Incorporated  Social  Club.  —  In  re  Fulton 
Club,  113  Fed.  Rep.  997. 

Warehouse  Company.  —  In  re  Pacific  Coast 
Warehouse  Co.,  123  Fed.  Rep.  749. 

Corporation  Engaged  in  Soliciting  Advertise- 
ments.—  In  re  Snyder,  etc.,  Co.,  133  Fed.  Rep. 
806. 

Incorporated  Circulating  Library.  —  In  re 
Parmelee  Library,  (C.  C.  A.)  120  Fed.  Rep.  235. 

Theatrical  Company.  —  In  re  Oriental  Soc, 
104  Fed.  Rep.  975. 

Corporation  Carrying  on  Saloon  and  Restau- 
rant Business.  —  In  re  Chesapeake  Oyster,  etc., 
Co.,  112  Fed.  Rep.  960. 

Laundry  Company. — In  re  White  Star 
Laundry  Co.,  117  Fed.  Rep.  570.  Contra,  when 
the  principal  business  of  the  laundry  is  the 
washing,  etc.,  of  new  clothes  for  manufacturers 
to  prepare  them  for  the  market.  In  re  Troy 
Steam  Laundering  Co.,  132  Fed.  Rep.  266. 

Irrigation  Company.  —  re  Bay  City  Irriga- 
tion Co.,  135  Fed.  Rep.  850 

Hotel  Company.  —  In  re  U.  S.  Hotel  Co.,  (C. 
C.  A.I  134  Fed.  Rep.  225. 

Corporation  Engaged  in  Buying  and  Selling 
Stocks.  —  In  re  Surety,  etc.,  Co.,  (C.  C.  A.)  121 
Fed.  Rep.  73. 

Bridge  and  Wharf  Construction  Company.  — 
In  re  MacNichol  Constr.  Co.,  134  Fed.  Rep.  979. 

Mining  Corporation.  —  In  re  Chicago-Joplin 
Lead,  etc.,  Co.,  101  Fed.  Rep.  67;  In  re  Elk 
Park-  Min.,  etc.,  Co.,  101  Fed.  Rep.  ,122;  In  re 
Rollins  Gold,  etc.,  Min.  Co.,  102  Fed.  Rep.  982; 
In  re  Woodside  Coal  Co.,  105  Fed.  Rep.  56; 
In  re  Keystone  Coal  Co.,  109  Fed.  Rep.  872. 
But  the  amendment  of  Feb.  5,  1903,  expressly 
subjects  mining  corporations  to  the  operation  of 
the  Bankruptcy  Act. 

The  Appointment  of  a  Receiver  of  a  company 
does  not  prevent  the  commission  by  it  of  an 
act  of  bankruptcy,  and  if  a  manufacturing  com- 
pany it  may  be  put  into  involuntary  bankruptcy. 
In  re  C.  Moench,  etc.,  Co.,  (C.  C.  A.)  130  Fed. 
Rep.  685. 

The  Dissolution  of  a  Corporation  whose  exist- 
ence is  by  the  laws  of  the  state  continued  for 
a  certain  length  of  time  after  a  formal  dissolu- 
tion will  not  make  it  incapable  of  involuntary 
bankruptcy.  White  Mountain  Paper  Co.  v. 
Morse,  CC.  C.  A.)  127  Fed.  Rep.  643. 

"Principally  Engaged." — It  must  be  proved 
that  the  corporation  is  engaged  principally  in 
the  business  mentioned  in  the  act.  In  re  Chi- 
cago-Joplin Lead,  etc.,  Co.,  104  Fed.  Rep.  67; 
Philpot  v.  O'Brion.  (C.  C.  A.)  126  Fed.  Rep. 
167;  In  re  H.  J.  Quimby  Freight  Forwarding 
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0.ll>.   /.  Partnerships,  and  Other  Cases  of  Joint  Liability.  —  See 

note  4. 

mm.  See  note  1. 

In  Case  of  a  Joint  and  Several  Liability  Other  than  a  Partnership.  —  See  note  2. 

1.  Wage  Earners  and  Farmers.  —  See  note  6. 

<»fl  I .  IX.  Acts  of  Bankruptcy  or  Insolvency  —  1.  Fraudulent  Convey- 
ance or  Transfer  of  Property.  —  See  notes  I,  2. 

2.  Preference  of  Creditors  —  a.  Effect  as  Act  of  Bankruptcy 

OR  Insolvency.  —  See  note  3. 

b.  What  Constitutes  Preference — (1)  Nature  of  Act  — 

(a)  In  General.  —  See  note  I. 


Co.,  i-m  Fed.  Rep.  139;  In  re  Minnesota,  etc., 
Constr.  Co.,  (Arizona  1900)  60  Pac.  Rep.  881  ; 
In  re  White  Mountain  Paper  Co.,  127  Fed.  Rep. 

180. 

An  Authorization  in  the  Charter  of  a  corpora- 
tion to  engage  in  one  of  the  enumerated  pur- 
suits is  not  sufficient  to  stamp  it  as  a  company 
subject  to  involuntary  bankruptcy  under  the  act, 
where  it  has  never  actually  engaged  in  such  pur- 
suit. In  re  Tontine  Surety  Co.,  116  Fed.  Rep. 
401. 

Unincorporated  Companies  are  by  the  terms  of 
the  Bankruptcy  Ac.t  subject  to  involuntary  bank- 
ruptcy.   In  re  Hercules  Atkin  Co.,  133  Fed. 

Rep.  813. 

Term  "  Private  Banker"  Not  Applicable  to  Cor- 
poration.—  lu  re  Surety,  etc.,  Co.,  (C.  C.  A.) 
121  Fed.  Rep.  73. 

65».    4.  Partnerships  Subject  to  Bankruptcy.— 

Davis  v.  Stevens,  104  Fed.  Rep.  235. 

Proceedings  in  Bankruptcy  Against  the  Indi- 
vidual Members  cannot  effect  the  bankruptcy  of 
the  firm,  but  a  separate  proceeding  against  the 
firm  is  necessary.  In  re  Mercur,  (C.  C.  A.)  122 
I     1    Rep.  384,  affirming  116  Fed.  Rep.  655. 

Effect  of  Insanity  of  Member.  —  Since  partner- 
ship is  regaided  as  an  entity  by  the  Bankruptcy 
Act,  the  insanity  of  a  member  will  not  prevent 
the  adjudication  of  the  partnership  a  bankrupt. 
In  re  Stein,  (C.  C.  A.)  127  Fed.  Rep.  547- 

Where  One  Partner  Died  and  the  other  filed  a 
petition  in  bankruptcy,  both  individually  and  as 
surviving  partner,  it  was  held  that,  although  the 
partnership  estate,  together  with  the  personal 
estate  of  the  deceased  partner,  was  in  course  of 
administration  in  the  state  court,  the  bankruptcy 
court  had  jurisdiction  of  the  partnership  estate 
provided  the  referee  could  obtain  possession 
from  the  administrator  without  force.  In  re 
Pierce,  102  Fed.  Rep.  977. 

<»<>0.  1.  Bankruptcy  of  Individual  Partners. 
—  To  warrant  proceedings  against  an  individual 
as  a  member  of  a  bankrupt  firm,  a  partnership 
in  fact  must  be  shown,  and  not  a  mere  holding 
out  by  which  he  may  have  become  liable  to 
creditors.  In  re  Beckwith,  130  Fed.  Rep.  475; 
Lott  v.  Young,  (C.  C.  A.)  109  Fed.  Rep.  798. 

The  Individual  Estates  of  the  Partners  are 
brought  under  the  jurisdiction  of  the  bankruptcy 
court  by  the  adjudication  of  the  firm  a  bank- 
rupt, although  the  individual  partners  are  not 
adjudged  bankrupts.  In  re  Green,  106  Fed.  Rep. 
31 3- 

Where  the  Members  of  a  Partnership  Execute  a 

General  Assignment  each  must  be  taken  to  have 

committed  an  act  of  bankruptcy.  Green  River 
Deposit  Bank  v.  Craig,  no  Fed.  Rep.  137. 


Secret  Partner. —  Where  a  person  carrying 
on  a  business  was  adjudicated  a  bankrupt  and 
the  whole  proceedings  were  conducted  on  the 
basis  that  she  was  the  only  person  interested 
in  the  business,  it  was  held  that  distribution  was 
properly  made  on  that  basis,  notwithstanding 
subsequent  testimony  developed  that  another 
person  was  a  secret  partner.  In  re  Harris,  108 
Fed.  Rep.  517. 

2.  Joint  Liability  Other  than  Partnership.  — 
Kimball  v.  E.  A.  Rosenham  Co.,  (C.  C.  A.) 
1 14  Fed.  Rep.  85. 

6.  Wage  Earners  and  Farmers  Not  Subject  to 
Involuntary  Bankruptcy.  —  In  re  Drake,  114 
Fed.  Rep.  229,  affirmed  (C.  C.  A.)  120  Fed.  Rep. 
493;  In  re  Pilger,  118  Fed.  Rep.  206;  Wulbern 
v.  Drake,  (C.  C.  A.)  120  Fed.  Rep.  493;  Couts 
v.  Townsend,  126  Fed.  Rep.  251  ;  In  re  Yoder, 
127  Fed.  Rep.  894;  In  re  Hoy,  137  Fed.  Rep. 
I7S. 

Section  Held  to  Apply  to  Natural  Persons  Only. 

—  In  re  Lake  Jackson  Sugar  Co.,  129  Fed.  Rep. 
640. 

Who  Deemed  a  Farmer.  —  Dearborn  Bank  v. 
Matney,  132  Fed.  Rep.  75;  In  re  Brown,  132 
Fed.  Rep.  706;  In  re  Mackey,  no  Fed.  Rep.  355. 

Does  Not  Prevent  Proceedings  under  State  Laws. 

—  Old  Town  Bank  v.  McCormick,  96  Md.  34r, 
94  Am.  St.  Rep.  577. 

Stock-farmers  Included. —  In  re  Thompson,  102 
Fed.  Rep.  287. 

Becoming  Farmer  After  Act  of  Bankruptcy.  — 
One  cannot  defeat  the  Bankruptcy  Act  by  en- 
gaging chiefly  in  farming  after  the  alleged  act 
of  bankruptcy  and  before  the  filing  of  the  peti- 
tion. In  re  Mackey,  no  Fed.  Rep.  35s;  In  re 
Luckhardt,  101  Fed.  Rep.  807. 

661.  1.  Fraudulent  Conveyance  or  Transfer 
by  Debtor  an  Act  of  Bankruptcy.  —  In  re  Slobo- 
dinsky,  (1903)  2  K.  B.  517;  In  re  White,  135 
Fed.  Rep.  199. 

2.  Existence  of  Fraudulent  Intent.  —  Thomp- 
son v.  Fairbanks,  196  U.  S.  516;  In  re  White, 
135  Fed.  Rep.  199;  Rosenfeld  v.  Siegfried,  91 
Mo.  App.  169. 

3.  Preference  of  Creditors  an  Act  of  Bankruptcy. 

—  Re  Sharp,  83  L.  T.  N.  S.  416;  In  re  Jukes, 
(1902)  2  K.  B.  58. 

Not  Applicable  to  Subsequent  Creditors.  — Brake 
v.  Callison,  (C.  C.  A.)  129  Fed.  Rep.  201. 

662.  1.  To  Suffer  or  Permit  the  Obtaining  oi 
a  Preference  by  Legal  Proceedings,  while  the 
debtor  is  insolvent,  without  having  such  prefer- 
ence discharged  or  vacated  at  least  five  days 
before  a  sale  or  final  disposition  of  any  property 
affected  by  such  preference,  is  made  an  act 
of  bankruptcy  by  the  Bankruptcy  Act  of  1898, 
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663.  (b)  Payment  of  Money  to  Creditor. 
663.    See  note  2. 

§  3,  subd.  3.  In  re  Storm,  103  Fed.  Rep.  618; 
In  rc  Thomas,  103  Fed.  Rep.  272;  In  re  Miller, 
104  Fed.  Rep.  764;  In  re  Harper,  105  Fed.  Rep. 
900 ;  In  rc  Burlington  Malting  Co.,  109  Fed. 
Rep.  777;  Bogen  v.  Protter,  (C.  C.  A.)  129  Fed. 
Rep.  533 ;  Scheuer  v.  Smith,  etc.,  Book,  etc., 
Co.,  (C.  Ci  A.)  112  Fed.  Rep.  407. 

Preference  by  Confession  of  Judgment.  —  An 
order  requiring  payment  by  a  trustee  who  has 
been  removed  because  of  his  insolvency  is  not 
a  judgment  suffered  or  permitted  to  be  obtained. 
Fry  v.  Pennsylvania  Trust  Co.,  195  Pa.  St.  343. 

Voluntary  Proceedings  to  Dissolve  the  Debtor 
Corporation  do  not  extinguish  the  liens  of  exe- 
cutions levied  on  the  property  of  the  corpora- 
tion, and  such  proceedings  do  not  amount  to 
''  having  at  least  five  days  before  a  sale  or  final 
disposition  of  any  property  affected  by  such 
preference  vacated  or  discharged  such  prefer- 
ence."   In  re  Storm,  103  Fed.  Rep.  618. 

Where  Proceedings  Ineffectual  to  Obtain  Prefer- 
ence. —  Where  no  preference  has  been  obtained 
by  the  legal  proceedings,  the  bankrupt's  neglect 
to  cause  a  release  from  the  levy  will  not  con- 
stitute an  act  of  bankruptcy.  In  re  Belknap, 
129  Fed.  Rep.  646. 

When  Act  of  Bankruptcy  Complete.  — •  Petition- 
ing creditors  need  not  wait  until  after  sale,  but 
it  is  sufficient  if  the  bankrupt  fails  to  discharge 
the  liens  until  five  days  before  the  date  of 
sale.  In  re  Elmira  Steel  Co.,  109  Fed.  Rep.  456. 
See  also  Wilson  v.  Nelson,  183  U.  S.  191  ;  In  re 
Harper,  105  Fed.  Rep.  900;  In  re  Vetterman, 
135  Fed.  Rep.  443. 

There  Must  Be  Some  Act  of  Voluntary  Acquies- 
cence on  the  part  of  a  debtor,  to  the  legal  pro- 
ceedings by  which  the  creditor  gains  a  prefer- 
ence. Duncan  v.  Landis,  (C.  C.  A.)  106  Fed. 
Rep.  840. 

Appearing  in  Receivership  Proceedings  whereby 
certain  creditors  obtained  liens  was  held  to  be 
"  suffering  and  permitting  "  such  preferences 
under  the  Bankruptcy  Act.  In  re  Kersten,  no 
Fed.  Rep.  929. 

Consent  to  Appointment  of  Receiver.  — The  con- 
sent by  a  partnership  to  the  appointment  of  a 
receiver  does  not  constitute  an  act  of  bank- 
ruptcy, within  the  meaning  of  the  Act.  Davis 
v.  Stevens,  104  Fed.  Rep.  235. 

The  Preference  May  Be  Through  a  Third  Person, 
as  by  the  formation  of  a  corporation  for  the 
purpose  of  receiving  it.  Jaquith  v.  Winnisim- 
met  Nat.  Bank,  182  Mass.  53. 

"  Being  Insolvent."  —  Where  the  act  of  the 
creditor  is  in  itself  the  means  of  causing  the 
insolvency  of  the  debtor,  his  suffering  or  per- 
mitting a  preference  by  such  act  cannot  be  an 
act  of  bankruptcy.  Chicago  Title,  etc.,  Co.  v. 
John  A.  Roebling's  Sons  Co.,  107  Fed.  .Rep.  71. 

Where  a  Person  Who  Has  Misappropriated  Trust 
Funds,  on  the  Eve  of.  His  Bankruptcy  Makes  Good 
from  His  Own  Property  the  Deficit  in  the  Trust 
Funds,  the  purpose  of  such  act  being  to  repair 
the  wrong  caused  by  his  breach  of  trust,  there 
is  no  "  fraudulent  preference  "  within  the  mean- 
ing of  the  English  Bankruptcy  Act  of  1883.  In 
re  Lake,  (1001)  1  K.  B.  710. 

<J6'2.    2.  Preference  by  Payment  of  Money  to 


See  note  2. 


Creditor. — ■  In  re  Christensen,,  101  Fed.  Rep.8oi ; 

Sloan,  102  Fed.  Rep.  116;  In  re  Fixen,  (C.  C. 
A.)  1 02  Fed.  Rep.  295  ;  In  re  Keller,  109  Fed. 
Rep.  118;  In  re  Bashline,  109  Fed.  Rep.  96s; 
In  re  Waterbury  Furniture  Co.,  114  Fed.  Rep. 
255;  Boyd  v.  Lemon,  etc.,  Co.,  (C.  C.  A.)  114 
Fed.  Rep.  647;  Mills  v.  Lewis,  (C.  C.  A.)  no 
Fed.  Rep.  512;  In  re  Meyer,  115  Fed.  Rep. 
997;  In  re  Colton  Export,  etc.,  Co.,  (C.  C.  A.) 
121  Fed.  Rep.  663  ;  In  re  George  M.  Hill  Co., 
(C.  C.  A.)  130  Fed.  Rep.  315;  Rex  Buggy  Co. 
v.  Hearick,  (C.  C.  A.)  132  Fed.  Rep.  310; 
Pirie  v.  Chicago  Title,  etc.,  Co.,  182  U.  S.  438; 
Torrance  v.  Winfield  Nat.  Bank,  66  Kan.  177; 
Chism  v.  Citizens  Bank,  77  Miss.  599  ;  Landry 
v.  Andrews,  22  R.  I.  597  ;  Crittenden  v.  Barton, 
59  N.  Y.  App.  Div.  555  ;  Cannon  v.  James  M. 
Bell  Co.,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
734- 

Payment  of  Check  Indorsed  to  Bank.  —  The 

payee  of  a  check  given  by  a  bankrupt  continues 
to  be  a  creditor  after  he  has  indorsed  the  check 
to  a  bank,  and  the  payment  to  the  bank  by  the 
bankrupt  of  the  check  constitutes  a  preference 
of  the  payee.  In  re  Lyon,  (C.  C.  A.)  121  Fed. 
Rep.  723. 

Money  Paid  by  a  Third  Person  upon  the  debt  of 
the  bankrupt  does  not  constitute  a  preference. 
Dressel  v.  North  State  Lumber  Co.,  119  Fed. 
Rep.  531. 

A  Payment  by  the  Bankrupt's  Wife  out  of  her 

separate  property  of  the  bankrupt's  debts  is  not 
a  preference  by  the  bankrupt.  Goode  v.  Elwood 
Lodge  No.  166,  160  Ind.  251. 

Deposit  with  Bank.  —  A  deposit  of  money  in 
a  bank  does  not  constitute  a  preference,  since 
it  simply  creates  the  relation  of  debtor  and 
creditor,  and  does  not  operate  to  diminish  the 
bankrupt's  estate,  and  it  cannot  be  considered 
a  transfer  of  property  with  intent  to  prefer  the 
bank.  New  York  County  Nat.  Bank  v.  Massey, 
192  U.  S.  138;  In  re  George  M.  Hill  Co.,  (C.  C. 
A.)  130  Fed.  Rep.  315  ;  In  re  Scherzer,  130  Fed. 
Rep.  631  ;  Habegger  v.  St.  Paul  First  Nat. 
Bank,  (Minn.  1905)  103  N.  W.  Rep.  216;  Mt. 
Sterling  Nat.  Bank  v.  Priest,  1 1 1  Ky.  886.  But 
see  In  re  Stege,  (C.  C.  A.)  116  Fed.  Rep.  342. 

Payment  of  Interest  in  Advance  in  order  to 
secure  an  extension  of  time  does  not  constitute 
a  preference.    In  re  Keller,  no  Fed.  Rep.  348. 

Date  of  Preference.  —  The  discounting  of  a  note 
given  by  the  bankrupt  on  account  of  a  debt 
should  be  regarded  as  a  payment  of  money  on 
the  day  of  such  discount.  In  re  Wiessner,  115 
Fed.  Rep.  421. 

The  date  of  payment  of  a  note  given  by  the 
bankrupt  to  the  creditor  should  be  taken  as  the 
date  of  preference,  and  not  the  time  when 
the  note  was  given.  In  re  Wolf,  122  Fed.  Rep. 
127. 

Relation  of  Debtor  and  Creditor  Must  Exist.  — 

Keegan  v.  Hamilton  Nat.  Bank,  163  Ind.  216. 

tHi'.t.  2.  Payment  of  Percentage  on  Part  of 
Debts.  — In  rc  Henry  C.  King  Co.,  113  Fed. 
Rep.  no;  In  re  Harpke,  (C.  C.  A.)  116  Fed. 
Rep.  295  :  Swarts  v.  St.  Louis  Fourth  Nat.  Bank, 
(C.  C.  A.)  117  Fed.  Rep.  1. 

Where  payment  is  made  on  a  note  to  the 
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<»<»:£.     Exception.    -  Sec  note  3. 

(0)  Transferring  Property  or  Giving  Security  to  Debtor  —  tta.  General  Rule.  — 

See  note  4. 

004.    66.  Acts  Done  under  Previous  Agreement.  —  See  notes  3,  4. 
<»0»».    dd.  Exchange  of  Values  —  Not  a  Preference.  —  See  note  6. 
What  Constitutes  an  Exchange.  —  See  note  7. 


holder  by  the  bankrupt  maker,  a  preference  is 
given  to  the  indorsers,  if  the  payment  was  so 
intended  to  operate.  Landry  V.  Andrews,  22 
R.  I.  597- 

06:t.  3.  The  Ohio  Insolvency  Act  does  not  in- 
clude the  payment  of  debts  in  denning  prefer- 
ences. National  Bank  of  Commerce  v.  Get- 
tinger,  68  Ohio  St.  389. 

4.  Preference  by  Transfer  of  Property  to  Creditor 
—  United  Stales.  —  In  re  Shapiro,  106  Fed. 
Rep.  495;  In  re  Grant,  106  Fed.  Rep.  496;  In  re 
Stcininger  Mercantile  Co.,  (C.  C.  A.)  107  Fed. 
Rep.  669;  Githens  v.  Shiffler,  112  Fed.  Rep.  505  ; 
In  rs  Ed.  W.  Wright  Lumber  Co.,  114  Fed.  Rep. 
1  o  1 1  ;  In  >-c  Belding,  116  Fed.  Rep.  1016;  In  re 
Jones,  118  Fed.  Rep.  673  ;  In  re  Busby,  124  Fed. 
Rep.  469  ;  Johnston  v.  Huff,  etc.,  Co.,  (C.  C  A.) 
133  Fed.  Rep.  704;  In  re  Moody,  134  Fed.  Rep. 
628. 

Massachusetts.  —  Allen  v.  French,  178  Mass. 
539- 

Montana.  —  Stewart  v.  Hoffman,  31  Mont. 
184. 

Nebraska.  —  Hackney  v.  Hargreaves,  (Neb. 
1902)  92  N.  W.  Rep.  626,  (Neb.  1904)  99  N.  VV. 
Rep.  695. 

Texas.  —  McWilliams  v.  Thomas,  (Tex.  Civ. 
App.  1903)  74  S.  W.  Rep.  596. 

Vermont.  —  Coolidge  v.  Ayeis,  76  Vt.  405. 

Returning  Goods  to  Seller  a  Preference.  —  In  re 
Klingaman,  101  Fed.  Rep.  691. 

Preference  by  Giving  Security  to  Creditor. — 
In  re  Ball,  123  Fed.  Rep.  164;  In  re  Pease,  129 
Fed.  Rep.  446;  In  re  Riggs  Restaurant  Co.,  (C. 
C.  A.)  130  Fed.  Rep.  691  ;  In  re  Edelman,  (C. 
C.  A.)  130  Fed.  Rep.  700;  In  re  O'Donnell,  131 
Fed.  Rep.  150;  In  re  Ewald,  13s  Fed.  Rep.  168; 
Whitson  v.  Farber  Bank,  105  Mo.  App.  605; 
Sebring  v.  Wellington,  63  N.  Y.  App.  Div. 
498. 

The  Giving  of  Security  to  a  Third  Person,  in  re- 
turn for  money  advanced  which  it  was  under- 
stood would  be  applied  to  the  settlement  of  an 
existing  debt,  constitutes  a  preference.  In  re 
Beerman,  112  Fed.  Rep.  663. 

Transfer  Need  Not  Be  to  Debtor.  —  Western 
Tie,  etc.,  Co.  v.  Brown,  (C.  C.  A.)  129  Fed. 
Rep.  728.  See  also  Goldberg  v.  Harlan,  33  Ind. 
App.  465. 

Preference  by  Transferring  Book  Accounts.  — 

In  re  McGee,  105  Fed.  Rep.  895. 

Paying  Part  of  a  Debt  by  Services  does  not 
constitute  a  preference  by  transferring  property. 
In  re  Abraham  Steers  Lumber  Co.,  no  Fed. 
Rep.  739,  affirmed  (C.  C.  A.)  112  Fed.  Rep.  406. 

Payment  of  Money  Constitutes  a  Transfer  of 
Property.  —  See  the  cases  cited  supra.  662.  2. 

Consent  to  the  Appointment  of  a  Receiver  does 
not  constitute  a  fraudulent  transfer  of  property. 
In  re  Wilmington  Hosiery  Co.,  120  Fed.  Rep. 
179;  In  re  Burrell,  (C.  C.  A.)  123  Fed.  Rep. 
414;  In  re  Henry  Zeltner  Brewing  Co.,  117 
Fed.  Rep.  799. 


The  Dissolution  of  a  Partnership,  whereby  the 
property  became  vested  in  the  individual  part- 
ners, thus  operating  to  defeat  the  right  of  firm 
creditors  to  priority,  is  an  act  of  bankruptcy, 
as  a  transfer  of  property  with  intent  to  create 
a  preference.  In  re  Head,  114  Fed.  Rep.  489. 
But  see  In  re  Varick  Bank,  119  Fed.  Rep.  991, 
affirmed  (C.  C.  A.)  123  Fed.  Rep.  414. 

A  Surety  who  has  taken  up  notes  must  be  held 
to  have  received  a  preference.  Crandall  v. 
Coats,  133  Fed.  Rep.  966. 

If  a  Creditor  of  a  Debtor  Takes  the  Whole,  or 
Substantially  the  Whole,  of  the  Property  of  His 
Debtor  in  Payment  of  a  Past  Debt,  and  knowing 
that  there  are  other  creditors,  he  cannot  be  said 
to  be  acting  in  good  faith.  In  re  Jukes,  (1902) 
2  K.  B.  58. 

064.  3.  Acts  Done  under  Previous  Agreement 
Held  Valid. —  Mercer  v.  Mercer,  (Ky.  1903)  74 
S.  W.  Rep.  285. 

4.  Transfers,  etc.,  Pursuant  to  Previous  Agree- 
ment Held  Invalid. —  Pollock  v.  Jones,  (C.  C.  A.) 
124  Fed.  Rep.  163;  In  re  Dismal  Swamp  Con- 
tracting Co.,  135  Fed.  Rep.  415;  In  re  Ronk, 
111  Fed.  Rep.  154;  Torrance  v.  Winfield  Nat. 
Bank,  66  Kan.  177;  Elmore  v.  Symonds,  183 
Mass.  321. 

665.  6.  Exchange  of  Values — United  States. 
Yaple  v.  Dahl-Millikan  Grocery  Co.,  193  U.  S. 
526;  In  re  Topliff.  114  Fed.  Rep.  323;  Githens 
v.  Shiffler,  112  Fed.  Rep.  505  ;  C.  S.  Morey  Mer- 
cantile Co.  v.  Schiffer,  (CCA.)  114  Fed.  Rep. 
447;  Jaquith  v.  Alden,  118  Fed.  Rep.  270,  af- 
firmed 189  U.  S.  78;  In  re  Sagor,  (C.  C.  A.)  121 
Fed.  Rep.  658;  In  re  Nicholas,  122  Fed.  Rep. 
299;  In  re  Manning,  123  Fed.  Rep.  181;  In  re 
Filer,  125  Fed.  Rep.  261  ;  Crim  v.  Woodford, 
(C.  C.  A.)  136  Fed.  Rep.  34. 

Indiana.  —  Goode  v.  Elwood  Lodge  No.  166, 
160  Ind.  251;  Sellers  v.  Hayes,  163  Ind.  422. 

Kansas.  —  John  S.  Brittain  Dry  Goods  Co.  v. 
Bertenshaw,  68  Kan.  734. 

Kentucky.  —  Mt.  Sterling  Nat.  Bank  v.  Priest, 
hi  Ky.  886. 

Montana.  —  Schilling  v.  Curran,  30  Mont. 
37°- 

New  York.  —  Perry  v.  Booth,  67  N.  Y.  App. 
Div.  235  ;  Engel  v.  Union  Square  Bank,  94  N. 
Y.  App.  Div.  244,  affirmed  182  N.  Y.  544. 

Texas.  —  Eason  v.  Garrison,  36  Tex.  Civ. 
App.  574. 

7.  Substitution  of  Securities. —  Stewart?'.  Hoff- 
man. 31  Mont.  190. 

Renewal  of  Existing  Security.  —  Deland  v. 
Miller,  etc.,  Bank,  119  Iowa  368. 

Substitution  of  Proceeds  After  Sale  of  Securities. 

—  In  re  Filer,  125  Fed.  Rep.  261. 

Giving  Renewal  Mortgage  does  not  constitute 
a  preference.  Deland  v.  Miller,  etc.,  Bank.  119 
Iowa  368. 

There  Must  Be  an  Actual  Exchange  of  Securities. 

—  Anniston  Iron,  etc.,  Co.  v.  Anniston  Rolling 
Mill  Co.,  125  Fed.  Rep.  974. 
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666.  See  notes  i,  2. 

Raising  Funds  to  Defray  Expenses  of  Bankruptcy  Proceedings.  —  See  note  3« 
In  Cases  of  a  Mixed  Character.  —  See  note  5- 

667.  (2)  Time  as  Affecting  Consequences  of  Act.  — See  note  I. 
(3)  Circumstances  of  Debtor.  —  See  note  2. 

668.  (4)  Intent  to  Create  Preferences.  —  See  note  4. 


666.  1.  Security  for  Loans,  Advances,  Etc. — 

Young  v.  Upson,  115  Fed.  Rep.  192;  In  re  Hull, 
115  Fed.  Rep.  858;  Farmers'  Bank  v.  Carr,  (C. 
C.  A.)  127  Fed.  Rep.  690;  Crim  v.  Woodford, 
(C.  C.  A.)  136  Fed.  Rep.  34;  ///  re  Clifford, 
136  Fed.  Rep.  475;  Mt.  Sterling  Nat.  Bank  v. 
Priest,  in  Ky.  886;  Kennedy  v.  Pierce's  Loan 
Co.,  100  Mo.  App.  269;  Perry  v.  Booth,  67  N. 
Y.  App.  Div.  235. 

Payment  of  a  Claim  Secured  by  Lien  is  not  a 
preference  where  such  lien  is  unassailable  under 
the  provisions  of  the  Bankruptcy  Act.  In  re 
Riddle,  122  Fed.  Rep.  559. 

Giving  of  Property  in  Satisfaction  of  a  Mortgage 
which  was  amply  secured  does  not  constitute  a 
preference,  since  the  estate  of  the  bankrupt  is 
not  thereby  diminished.  Posey  v.  McManis,  28 
Tex.  Civ.  App.  452  ;  Eason  v.  Garrison,  36  Tex. 
Civ.  App.  574. 

2.  Paying  Cash  on  the  Purchase  of  Goods.  — 
Brinkley  v.  Smithwick,  126  Fed.  Rep.  686; 
Schilling  v.  Curran,  30  Mont.  370;  Eason  v. 
Garrison,  36  Tex.  Civ.  App.  574. 

Payments  Made  on  Open  Account.  —  Payments 
by  the  bankrupt,  where  he  receives  goods  from 
time  to  time  on  credit  under  an  open  account, 
which  go  to  increase  the  value  of  his  estate, 
do  not  constitute  preferences.  Jaquith  v.  Alden, 
1 89  U.  S.  78. 

A  payment  of  money  in  ordinary  course  of 
business,  although  made  within  four  months  of 
the  bankruptcy  proceedings,  is  not  a  preference 
unless  the  debtor  was,  to  the  knowledge  of  the 
creditor,  insolvent  at  the  time  of  such  payment. 
In  re  Alexander,  102  Fed.  Rep.  464. 

A  Sale  on  Credit  of  ten  or  thirty  days  cannot 
be  considered  as  a  sale  for  present  value.  In  re 
Morrow,  134  Fed.  Rep.  686. 

3.  Mortgage  or  Sale  to  Pay  Attorney's  Fees  and 
Other  Expenses.  —  Swartz  v.  Frank,  183  Mo.  438. 

5.  Security  for  Past  Debt  Coupled  with  Present 
Advance.  —  In  re  Dismal  Swamp  Contracting 
Co.,  135  Fed.  Rep.  415. 

667.  1.  Time  as  Affecting  Consequences  of 
Act. —  Citizens'  Bank  v.  W.  C.  De  Pauw  Co., 
(C.  C.  A.)  105  Fed.  Rep.  926. 

That  Preferences  Are  Not  Recoverable  if  Not 
Made  Within  Four  Months,  sec  In  re  Kindt,  10 1 
Fed.  Rep.  707;  Dean  v.  Plane,  195  111.  495; 
Murphy  v.  Murphy,  126  Iowa  57;  Joseph  v. 
Raff,  82  N.  Y.  App.  Div.  47,  affirmed  176  N.  Y. 
611  ;  Pratt  v.  Christie.  95  N.  Y.  App.  Div.  282; 
Dutton  v.  Cloar,  26  Tex.  Civ.  App.  547. 

How  Time  Computed.  —  Whitley  Grocery  Co. 
v.  Roach,  115  Ga.  qt8. 

Failure  to  Record.  — ■  Where  the  transfer  of 
property  was  completed  over  six  months  before 
the  filing  of  the  petition  by  the  delivery  of  the 
deed,  though  not  recorded  until  one  month  be- 
fore the  petition  was  filed,  it  was  held  not  to  be 
a  preference  which  could  be  avoided  by  the 
trustee.    Miller  v.  Shriver.  197  Pa.  St.  191. 

Renewal  of  Pledge  Within  Statutory  Period.  — 


Chattanooga  Nat.  Bank  v.  Rome  Iron  Co.,  102 
Fed.  Rep.  755. 

2.  Circumstances  of  Debtor — United  States. — 
In  re  Alexander,  102  Fed.  Rep.  464;  In  re 
Miller,  104  Fed.  Rep.  764;  Simpson  v.  Van 
Etten,  108  Fed.  Rep.  199;  In  re  Wittenberg  Ve- 
neer, etc.,  Co.,  108  Fed.  Rep.  593,  affirmed  (C. 
C.  A.)  116  Fed.  Rep.  276;  In  re  Union  Feather, 
etc.,  Mfg.  Co.,  (C.  C.  A.)  112  Fed.  Rep.  774;  In 
re  Shoesmith,  (C.  C.  A.)  135  Fed.  Rep.  684; 
In  re  Clifford,  136  Fed.  Rep.  475. 

Iowa.  —  Des  Moines  Sav.  Bank  v.  Morgan 
Jewelry  Co.,  123  Iowa  432;  Ferguson  v.  Lederer, 
(Iowa  1903)  J03  N.  W.  Rep.  794. 

Maine.  —  Kimball  v.  Dresser,  98  Me.  519. 

Missouri.  —  Edwards  v.  Carondelet  Milling 
Co.,  108  Mo.  275. 

Montana.  —  Schilling  v.  Curran,  30  Mont. 
370. 

New  York.  —  Martin  v.  Bigelow,  (Supm. 
Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  298;  Joseph  v. 
Raff,  82  N.  Y.  App.  Div.  47,  affirmed  176  N.  Y. 
611. 

Utah.  —  Wilkinson  v.  Anderson-Taylor  Co., 
28  Utah  346. 

What  Property  Included  in  Determining  Debtor's 
Status.  —  Under  the  Bankruptcy  Act  of  1898, 
property  fraudulently  transferred  or  concealed 
by  the  debtor  is  not  included  in  determining 
the  question  of  his  solvency.  See  supra, 
636.  2. 

A  Mortgage  Given  Without  Fraudulent  Intent 

is  to  be  counted  as  assets  in  determining  the 
question  of  the  debtor's  solvency.  Posey  v.  Mc- 
Manis, 28  Tex.  Civ.  App.  452. 

Property  Transferred  in  Payment  of  a  Just 
Debt  will  not  be  excluded.  In  re  Doscher,  120 
Fed.  Rep.  408. 

Time  of  Determining  Debtor's  Status.  —  Upson 
v.  Mt.  Morris  Bank,  103  N.  Y.  App.  Div.  367. 

66§.  4.  Intention  of  Debtor  to  Give  Prefer- 
ence —  United  States.  —  In  re  Smoke,  104 
Fed.  Rep.  289;  //;  re  Gilbert.  112  Fed.  Rep. 
951;  McNair  v.  Mclntyre,  (C.  C.  A.)  113  Fed. 
Rep.  113;  In  re  Ewing,  (C.  C.  A.)  115  Fed. 
Rep.  707;  Clark  v.  Henne,  (C.  C.  A.)  127 
Fed.  Rep.  288;  In  re  Pease,  120  Fed.  Rep.  446. 

California.  —  Gabriel  v.  Tonner,  138  Cal.  63; 
Summerville  v.  Stockton  Milling  Co.,  142  Cal. 
529. 

Ioiva.  —  Ferguson  v.  Lederer,  (Iowa  190s) 
103  N.  W.  Rep.  794; 

Kentucky.  —  Crouch  v.  Crouch,  (*Ky.  1000)  56 
S.  W.  Rep.  804. 

Massachusetts. — Jaquith  v.  Winnisimmct 
Nat.  Bank,  182  Mass.  53. 

Minnesota.  —  Rrndley  v.  Benson,  93  Minn.  91. 

Mississippi.  —  Thompson  v.  Jackson  First 
Nat.  Bank,  84  Miss.  54. 

Pennsylvania.  —  Peck  v.  Conncll,  21  Pa. 
Super.  Ct.  22. 

Vermont.  —  Thompson  v.  Fairbanks,  75  Vt. 
361,  104  Am.  St.  Rep.  899. 
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<»<»!>.     Evidence  of  Intent  to  Prefer.  —  See  note  I. 
The  Debtor  May  Testify.  —  See  note  3. 

(5)  Creditor's  Knozvledge  as  to  Circumstances  and  Intent  of  Debtor. 

—  See  note  4. 

3.  Assignment  for  Benefit  of  Creditors,  —  See  note  6. 
670.    See  notes  i,  2. 

4.  Departure  of  Debtor  or  Concealment  of  Person.  —  See  note  7. 
07  1 .    5.  Removal  or  Concealment  of  Property.  —  See  note  3. 

7.  Seizure  of  Goods  under  Legal  Process.  —  See  note  7. 
673.    9.  Admitting  Insolvency.  —  See  notes  2,  3. 


But  sec  Benedict  v.  Deshel,  177  N.  Y.  I, 
reversing  77  N.  Y.  App.  Div.  276. 

No  Intent  Necessary. —  White  v.  Bradley  Tim- 
ber Co.,  119  Fed.  Rep.  989,  affirmed  (C.  C.  A.) 
121  Fed.  Rep.  779. 

060.  1.  Intent  Inferrred  from  Fact  of  Prefer- 
ence—  United  States.  —  Western  Tie,  etc.,  Co. 
v.  Brown,  196  U.  S.  502;  In  re  Bloch,  (C.  C. 
A.)  109  Fed.  Rep.  790  ;  In  re  Gilbert,  112  Fed. 
Rep.  951  ;  In  re  Head,  114  Fed.  Rep.  489;  In  re 
Wilmington  Hosiery  Co.,  120  Fed.  Rep.  180; 
In  re  Mero,  128  Fed.  Rep.  631;  In  re  Pease, 
129  Fed.  Rep.  446;  Western  Tie,  etc.,  Co.  v. 
Brown,  (C.  C.  A.)  129  Fed.  Rep.  728;  Bean- 
Chamberlain  Mfg.  Co.  v.  Standard  Spoke,  etc., 
Co.,  (C.  C.  A.)  131  Fed.  Rep.  215;  Rex  Buggy 
Co.  v.  Hearick,  (C.  C.  A.)  132  Fed.  Rep.  310. 

California.  — Gabriel  v.  Tonner,  138  Cal.  63. 

Massachusetts.  —  Jaquith  v.  Winnisimmet 
Nat.  Bank,  182  Mass.  53. 

Mississippi.  — ■  Chism  v.  Citizens'  Bank,  77 
Miss.  599. 

New  York. — -Benedict  v.  Deshel,  177  N.  Y. 
1,  reversing  77  N.  Y.  App.  Div.  276. 

Pennsylvania.  —  Crawford  v.  Rumpf,  205  Pa. 
St.  154- 

3.  Debtor  May  Testify  as  to  Intent.  —  In  re 

Bloch,  (C.  C.  A.)  109  Fed.  Rep.  790;  Supplee 
v.  Hall,  75  Conn.  17,  96  Am.  St.  Rep.  188. 

4.  Knowledge  of  Creditor  Not  Material.  —  In 
re  Sloan,  102  Fed.  Rep.  116;  In  re  Flick,  105 
Fed.  Rep.  503  ;  In  re  Seckler,  106  Fed.  Rep. 
484  ;  Goldberg  v..  Harlan,  33  Ind.  App.  465. 

6.  Assignment  for  Benefit  of  Creditors  an  Act  of 
Bankruptcy.  —  Wheatley  v.  Wheatley,  85  L.  T. 
N.  S.  491  ;  Bryan  v.  Bernheimer,  181  U.  S.  188; 
Randolph  v.  Scruggs.  190  U.  S.  533;  Clark  v. 
American  Mfg.,  etc.,  Co.,  (C.  C.  A.)  101  Fed. 
Rep.  962;  In  re  Green,  106  Fed.  Rep.  313;  In 
re  Grant,  106  Fed.  Rep.  496  ;  Green  River  Deposit 
Bank  v.  Craig,  110  Fed.  Rep.  137;  Stern  v. 
Louisville  Trust  Co.,  (C.  C.  A.)  112  Fed.  Rep. 
501  ;  Day  v.  Beck,  etc.,  Hardware  Co.,  (C.  C. 
A.)  114  Fed.  Rep.  834;  In  re  Slomka,  (C.  C. 
A.)  122  Fed.  Rep.  630;  In  re  Knight,  125  Fed. 
Rep.  35 ;  Couts  v.  Townsend,  126  Fed.  Rep. 
249 ;  Ketcham  v.  McNamara,  72  Conn.  709. 

An  Assignment  Made  Directly  to  the  Creditors, 
and  not  to  an  assignee  for  their  benefit,  does 
not  constitute  an  act  of  bankruptcy.  Anniston 
Iron,  etc.,  Co.  v.  Anniston  Rolling  Mill  Co., 
125  Fed.  Rep.  974. 

Consent  by  a  Partnership  to  the  Appointment  of 
a  Eeceiver  does  not  constitute  a  general  assign- 
ment.   In  re  Gilbert,  112  Fed.  Rep.  951. 

An  Assignment  by  a  Debtor  for  the  Eenefit  of 
His  Trade  Creditors  Only  is  not  an  act  of  bank- 
ruptcy under  a  clause  of  the  English  Bank- 


ruptcy Act  making  it  an  act  of  bankruptcy  for 
a  debtor  to  make  a  conveyance  or  assignment  of 
his  property  to  a  trustee  or  trustees  for  the 
benefit  of  his  creditors  generally.  In  re  Phil- 
lips, (1900)  2  Q.  B.  329. 

070.  1.  Insolvency  Not  Material.  —  Bryan 
v.  Bernheimer,  181  U.  S.  188;  Green  River  De- 
posit Bank  v.  Craig,  110  Fed.  Rep.  137;  Day 
v.  Beck,  etc.,  Hardware  Co.,  (C.  C.  A.)  114  Fed. 
Rep.  834;  Couts  v.  Townsend,  126  Fed.  Rep. 
249. 

2.  Must  Be  Voluntary  Common-law  Assignment. 

—  Vaccaro  v.  Security  Bank,  (C.  C.  A.)  103 
Fed.  Rep.  436. 

7.  A  Married  Woman  who,  while  carrying  on  a 
business  separately  from  her  husband,  leaves 
her  place  of  business  without  paying  her  credit- 
ors or  notifying  her  change  of  address,  commits 
an  act  of  bankruptcy  by  absenting  herself  with 
intent  to  delay  or  defeat  her  creditors  within 
the  meaning  of  the  Bankruptcy  Act,  1883,  even 
though  she  leaves  at  her  husband's  request  in 
order  to  live  with  him  elsewhere.  In  re  Wors- 
ley,  (1901)  1  K.  B.  309. 

071.  3.  Removal  or  Concealment  of  Property 

—  Under  Present  Act.  —  In  re  Filer,  108  Fed. 
Rep.  209. 

What  Constitutes  Removal  or  Concealment. — 

Vaccaro  v.  Security  Bank,  (C.  C.  A.)  103  Fed. 
Rep.  436. 

Removal  by  Creditor  in  Debtor's  Absence.  — 

If  the  removal  was  accomplished  by  a  creditor 
during  the  bankrupt's  absence,  the  neglect  of 
the  bankrupt  to  recover  the  property  cannot  be 
considered  an  act  of  bankruptcy.  In  re  Bel- 
knap. 129  Fed.  Rep.  646. 

7.  For  Cases  under  the  Bankruptcy  Act  of  1898, 
see  supra,  602.  1. 

073.  2.  A  Statement  by  a  Debtor  that  He  Is 
Unable  to  Pay  His  Debts  in  Full  is  not  by  itself 
an  act  of  bankruptcy  within  the  meaning  of  the 
English  Bankruptcy  Act  making  it  an  act  of 
bankruptcy  for  the  debtor  to  give  notice  that 
he  has  suspended,  or  that  he  is  about  to  sus- 
pend, payment  of  his  debts.  In  re  Reis,  (1904) 
2  K.  B.  769. 

3.  Bankruptcy  Law  of  United  States.  —  Brink- 
ley  v.  Smithwick,  126  Fed.  Rep.  686;  In  re  C. 
Moench,  etc.,  Co.:  (C.  C.  A.)  130  Fed.  Rep. 
685  :  Blue  Mountain  Iron,  etc.,  Co.  v.  Portner, 
(CCA.)  131  Fed.  Rep.  57. 

Admissions  by  Corporations. —  In  re  Rollins, 
Gold,  etc.,  Min.  Co.,  102  Fed.  Rep.  982;  In  re 
Mutual  Mercantile  Agency,  m  Fed.  Rep.  152; 
In  re  C.  Moench,  etc.,  Co.,  123  Fed.  Rep.  065, 
affirmed  (C.  C.  A.)  130  Fed.  Rep.  685;  In 
re  Wilmington  Hosiery  Co.,  120  Fed.  Rep. 
179. 
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673.  [10.  Appointment  of  Receiver  or  Trustee  under  State  Laws.  —  See 

note  3«.] 

[11.  Noncompliance  with  Bankruptcy  Notice  Requiring  Debtor  to  Pay 
a  Judgment  Debt.  —  See  note  3^.] 

[12.  Admissibility  of  Evidence  to  Prove  Acts  of  Bankruptcy.  —  Sec 

note  3*:.] 

X.  Debts  and  Claims  Against  Estate — 1.  Proof  and  Allowance  — 

a.  Necessity  of  Proof  in  General.  —  See  note  4. 

674.  c.  By  Whom  Provable.  —  See  note  1. 

The  Assignee  o*  a  Claim.  —  See  note  2. 

d.  Amount  Allowable  —  (1)  /;/  General.  —  See  note  3. 
676.    (3)  Set-off.  —  See  note  2. 


673.  Za.  The  Amendment  of  Feb.  5, 1903,  c.  487, 

§  2,  provides  an  additional  act  of  bankruptcy  in 
the  words,  "  or  because  of  insolvency  a  re- 
ceiver or  trustee  has  been  put  in  charge  of  his 
property  under  the  laws  of  a  state."  Lowen- 
stein  v.  Henry  McShane  Mfg.  Co.,  130  Fed. 
Rep.  1007;  In  re  Douglas  Coal,  etc.,  Co.,  131 
Fed.  Rep.  769;  In  rc  Spalding,  134  Fed.  Rep. 
507. 

Provision  Not  Retroactive.  —  Seaboard  Steel 
Casting  Cc.  v.  William  R.  Trigg  Co.,  124  Fed. 
Rep.  75. 

Zl>.  Noncompliance  with  Bankruptcy  Notice.  — 

Under  the  English  Bankruptcy  Act  a  debtor 
commits  an  act  of  bankruptcy  if  a  creditor  has 
obtained  a  final  judgment  against  him  for  any 
amount,  and,  execution  thereon  not  having  been 
stayed,  has  served  on  him  a  bankruptcy  notice 
under  this  act,  requiring  him  to  pay  the  judg- 
ment debt  in  accordance  with  the  terms  of  the 
judgment,  or  to  secure  or  compound  for  it  to 
the  satisfaction  of  the  creditor  or  the  court,  and 
if  he  does  not  within  seven  days  after  service  of 
the  notice  either  comply  with  the  requirements 
of  the  notice,  or  satisfy  the  court  that  he  has 
a  counterclaim,  set-off,  or  cross-demand  which 
equals  or  exceeds  the  amount  of  the  judgment 
debt,  and  which  he  could  not  set  up  in  the 
action  in  which  the  action  was  discharged.  Re 
A  Debtor,  91  L.  T.  N.  S.  321  ;  In  rc  G.  E.  B., 
(1903)  2  K.  B.  340;  Ex  p.  Mendelssohn,  (1903) 
1  K.  B.  216;  In  re  O.  C.  S.,  (1904)  2  K.  B. 
161  ;  In  re  Smith,  (1903)  1  K.  B.  33. 

Where  a  bankruptcy  notice  has  been  complied 
with  by  the  debtor  giving  security  for  the  judg- 
ment debt  to  the  satisfaction  of  the  creditor, 
which  security  by  its  terms  is  not  to  be  realized 
till  a  future  day,  the  creditor  cannot  issue  a 
fresh  bankruptcy  notice  in  respect  to  the  same 
judgment  debt  during  the  pendency  of  the  se- 
curity, notwithstanding  a  term  providing  that 
the  judgment  is  still  to  be  in  full  force.  In  re 
Smith,  (1903)  1  K.  B.  33. 

"  Final  Judgment." — An  order  made  upon  a 
petition  under  the  English  Patents,  Designs,  and 
Trade  Marks  Act,  1883.  ordering  that  letters 
patent  be  revoked  and  that  the  defendant  pay 
the  plaintiff's  costs,  is  not  a  "  final  judgment  " 
within  the  meaning  of  those  words  as  used  in 
the  English  Bankruptcy  Act,  1883,  and  a  bank- 
ruptcy notice  therefore  cannot  be  issued  upon 
it  in  respect  of  the  costs  ordered  to  be  paid. 
Re  Owen,  83  1..  T.  N.  S.  572. 

Sc.  Admissibility  of  Evidence  to  Prove  Acts  of 
Bankruptcy.  —  Upon  the  hearing  of  a  bankruptcy 


petition  the  books  of  a  debtor  are  admissible 
to  prove  the  act  of  bankruptcy,  and  the  debtor 
may  himself  be  called  for  the  same  purpose. 
In  re  X.  Y.,  (1902)  1  K.  B.  98. 

4.  When  Any  One  Claims  to  Prove  in  Bankruptcy 
He  Must  Show  a  Prima  Facie  Case.  —  In  re  Cron- 
mire,  (1901)  1  K.  B.  480. 

Proof  Held  Insufficient  to  establish  a  claim  for 
goods  sold.  In  re  Kaldenberg,  105  Fed.  Rep. 
232. 

674.  1.  By  Whom  Proof  May  Be  Made  in 
United  States.  —  In  re  Sumner,  101  Fed.  Rep. 
224 ;  In  re  Dresser,  (C.  C.  A.)  135  Fed.  Rep.  495. 

A  Corporation  Becoming  a  Member  of  a  Partner- 
ship cannot  later  claim  that  the  act  was  ultra 
vires  and  be  allowed  to  prove  a  claim  against 
the  partnership  in  bankruptcy.  In  re  Ervin, 
109  Fed.  Rep.  135,  affirmed  (C.  C.  A.)  112  Fed. 
Rep.  124. 

Wife's  Claim  Arising  Out  of  Invalid  Contract 
Not  Provable.  —  In  re  Kaufmann,  104  Fed.  Rep. 
768. 

Executor  or  Administrator.  —  In  re  Woods,  133 
Fed.  Rep.  82. 

County  May  Prove  Claim.  —  In  re  Worcester 
County,  (C.  C.  A.)  102  Fed.  Rep.  808. 

The  Equitable  Owner  of  a  note  may  prove  the 
claim.  In  re  Worcester  Countv,  (C.  C.  A.)  102 
Fed.  Rep.  808. 

2.  A  Receiver  Appointed  to  Enforce  Stockholders' 
Liability  under  the  statutes  of  Minnesota  was 
held  to  be  a  "  duly  authorized  agent  "  of  the 
creditors  he  represented,  to  prove  their  claim 
against  an  insolvent  stockholder's  estate.  Dight 
V.  Chapman.  44  Oregon  265. 

3.  Whole  Amount  Provable.  —  Whereat  thedate 
of  the  bankruptcy  the  debtor  owed  £16,500  to 
one  of  his  creditors  on  account  of  moneys  ad- 
vanced to  him  on  his  depositing  a  transfer  of 
shares  which  turned  out  to  be  a  forgery,  and 
subsequently  a  third  person  who  was  formerly 
a  partner  of  the  debtor,  whilst  repudiating  all 
liability  for  the  fraud  of  the  debtor,  voluntarily, 
and  without  the  debtor's  knowledge,  paid 
£6,500  for  the  loss  thereby  sustained,  it  was 
held  that  the  payment  was  not  made  on  ac- 
count of  either  the  debt  or  the  debtor,  and 
that  the  creditor  could  prove  for  the  full 
amount  of  the  debt  without  deducting  the 
£6,500.    In  re  Rowe,  (1904)  2  K.  B.  483. 

676.  2.  Set-off  of  Mutual  Debts  and  Credits 
—  England.  —  In  rc  Daintrey,  (1900)  1  Q.  B. 
546. 

United  States.  —  New  York  County  Nat.  Bank 
V.  Masscy,  192  U.  S.  138;  Western  Tie,  etc.,  Co. 
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(4)  Secured  C/oims.  —  See  notes  4,  5,  6. 

If  a  Secured  Creditor  Does  Not  Disclose  the  Security.  —  See  note  3. 

See  note  2. 

e.  Time  of  Filing  Claims.  —  See  notes  3,  4. 

Extension  of  Time.  —  See  note  5. 

/.  Allowance  of  Claims.  —  See  note  7. 
g.  Contest  of  Claims.  —  See  note  t. 


t\  Brown,  196  U.  S.  502:  In  re  Little,  no  Fed. 
Rep.  621  ;  In  re  Shults,  132  Fed.  Rep.  573  ;  In  re 
Morrow,  134  Fed.  Rep.  686;  In  re  Philip 
Semmer  Glass  Co.,  (C.  C.  A.)  135  Fed.  Rep. 
77.    Compare  In  re  Meyer,  106  Fed.  Rep.  828. 

Massaihusetts.  —  Morgan  v.  Wordell,  178 
Mass.  350. 

New  York.  —  Frank  v.  Mercantile  Nat.  Bank, 
100  N.  Y.  App.  Div.  4-|<j,  affirmed  182  N.  Y.  264. 

Pennsylvania.  —  Tredway  v.  Kaufman,  21  Pa. 
Super.  Ct.  256. 

Deduction  of  New  Credits.  —  The  Bankruptcy 
Act  of  1898,  §  60c,  provides  that  "  if  a  creditor 
has  been  preferred  and  afterwards  in  good  faith 
gives  the  debtor  further  credit  without  security 
of  any  kind  for  property  which  becomes  a  part 
of  the  debtor's  estate,  the  amount  of  such  new 
credit  remaining  unpaid  at  the  time  of  the 
adjudication  in  bankruptcy  may  be  set  off 
against  the  amount  which  would  otherwise  be 
recoverable  from  him."  The  decisions  as  to 
whether  this  section  applies  to  a  voluntary  sur- 
render on  proof  of  claim  by  a  preferred  cred- 
itor, or  is  limited  to  cases  where  the  trustee 
sues,  are  in  hopeless  conflict.  The  weight  of 
authority  holds  that  the  section  applies  to  vol- 
untary surrenders.  McKey  v.  Lee,  (C.  C.  A.) 
105  Fed.  Rep.  923;  In  re  Ryan,  105  Fed.  Rep. 
760;  In  re  Seckler,  106  Fed.  Rep.  484;  In  re 
Soldosky,  in  Fed.  Rep.  511;  In  re  Southern 
Overalls  Mfg.  Co.,  211  Fed.  Rep.  518;  In  re 
Dickson,  (C.  C.  A.)  in  Fed.  Rep.  726;  Peter- 
son v.  Nash,  (C.  C.  A.)  112  Fed.  Rep.  311; 
In  re  Thompson,  112  Fed.  Rep.  651:  In  re 
Topliff,  114  Fed.  Rep.  323;  C.  S.  Morey  Mer- 
cantile Co.  v.  Schiffer,  (C.  C  A.)  114  Fed. 
Rep.  447;  Cans  v.  Ellison,  (C.  C.  A.)  114  Fed. 
Rep.  734 ;  Kahn  v.  Cone  Export,  etc.,  Co.,  (C.  C. 
A.)  115  Fed.  Rep.  290. 

But  there  have  been  a  number  of  decisions 
holding  that  the  section  applies  only  to  cases 
where  suit  is  brought  by  the  trustee.  In  re 
Christensen,  101  Fed.  Rep.  802;  In  re  Arndt, 
;o4  Fed.  Rep.  234:  In  n?. Keller,  J09  Fed.  Rep. 
118;  In  re  Olivei,  709  Fed.  Rep.  784;  In  re 
Abraham  Steers  Lumber  Co.,  no  Fed.  Rep. 
738,  affirmed  (C.  C.  A.)  112  Fed.  Rep.  406.  See 
also  In  re  Ratliff,  107  Fed.  Rep.  80. 

When  Set-off  Not  Allowed.  —  When  the  prop- 
erty for  which  the  new  credit  was  given  was 
acquired  by  the  bankrupt  from  a  person  other 
than  the  preferred  creditor  and  before  the 
preference  was  given,  it  was  held  that  the  pre- 
ferred creditor  was  not  entitled  to  a  set-off 
under  section  60c.  Carleton  Dry  Goods  Co.  v. 
Roeers,  CC.  C.  A.)  120  Fed.  Rep.  14- 

Voidable  Preference  Not  Allowed  as  Set-off.  — 
Western  Tie,  etc.,  Co.  v.  Brown,  (C.  C.  A.)  129 
Fed.  Rep.  728. 

Where  Claim  Assigned  for  Purpose  of  Securing 
Set-off. —  Claims  assigned  to  a  creditor  for  the 
sole  purpose  of  securing  the  benefit  of  the  pro- 


vision permitting  set-off,  and  thereby  obtaining 
an  unlawful  preference,  will  not  give  the  as- 
signee a  right  of  set-off.  In  re  Shults,  132  Fed. 
Rep.  573. 

Cash   Payments   Made  Within   Four  Months 

cannot  be  included  in  determining  the  balance 
due  the  creditors  under  section  68a,  providing 
for  set-off  in  case  of  mutual  debts  and  credits. 
In  re  Ryan,  105  Fed.  Rep.  760. 

676.  4.  Under  Minnesota  Insolvent  Act. — 
Mankato  First  Nat.  Bank  v.  Pope,  85  Minn.  436. 

5.  Surrender  of  Security  —  Proof  for  Whole 
Debt.  —  Sellers  v.  Hayes,  163  Ind.  422;  Man- 
kato First  Nat.  Bank  v.  Pope,  85  Minn.  433. 

6.  Proving  for  Balance  After  Deducting  Value 
of  Security.  —  Bassett  v.  Thnckara,  (N.  J.  1905) 
60  Atl.  Rep.  39. 

677.  3.  Waiver  of  Security. — In  re  Wilder, 
10 1  Fed.  Rod.  104  ;  Mankato  First  Nat.  Bank 
v.  Pope,  85  Minn  436,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  677. 

Neglecting  to  Interfere  at  Sale  Held  a  Waiver. 
—  In  re  Klapholz,  113  Fed.  Rep.  1002. 

Waiver  under  Mistake  —  Reinstatement.  — 
Hutchinson  v.  Otis,  (C.  C.  A.)  115  Fed.  Rep. 
937;  In  re  Swift,  m  Fed.  Rep.  503. 

678.  2.  Court  May  Permit  Amendment.  — 
See  In  re  Wilder,  101  Fed.  Rep.  104. 

In  a  Case  of  Inadvertence  Merely  an  amendment 
will  not  be  allowed.  In  r>!  Rowc,  (1904)  2  K. 
B.  489. 

3.  Time  of  Filing  Claims.  —  In  re  Rhodes,  105 
Fed.  Rep.  231  ;  Santa  Rosa  Bank  v.  White,  139 
Cal.  703. 

4.  Effect  of  Nonpresentation. —  In  re  Leibowitz, 

108  Fed.  Rep.  617;  In  re  Lane,  125  Fed.  Rep. 
772;  Santa  Rosa  Bank  -a.  White,  139  Cal.  703. 

Insufficient  Notice  will  not  excuse  nonpresen- 
tation. In  re  Muskoka  Lumber  Co.,  127  Fed. 
Rep.  886. 

Limitation  Not  Binding  on  United  States.  — 

In  re  Stoever,  127  Fed.  Rep.  394. 

The  Right  to  Amend  will  not  be  permitted  to 
extend  the  time.  In  re  Moebius,  116  Fed.  Rep. 
47;  In  re  Thompson,  123  Fed.  Rep.  174;  In  re 
McCallum,  127  Fed.  Rep.  768. 

The  Fact  of  a  Composition  Having  Been  Made 
will  not  operate  to  extend  the  time.  In  re 
Brown,  123  Fed.  Rep.  336;  In  re  Lane,  125  Fed. 
Rep.  772. 

5.  Permitting  Claim  to  Be  Filed  After  Time 
Limited.  —  State  v.  Bank  of  Commerce,  61  Neb. 
22. 

Assignee's  Claim  for  Services.  —  In  re  Levitt, 
126  Fed.  Rep.  889. 

Where  Filing  Prevented  by  Fraud.  —  In  re 
Towne,  122  Fed.  Rep.  313. 

7.  Allowance  as  Matter  of  Course.  —     re  Shaw, 

109  Fed.  Rep.  780. 

679.  1.  Contest  of  Claims.  —  In  re  Sumner, 
101  Fed.  Rep.  224;  Atkins  v.  Wilcox,  (C.  C. 
A.)  105  Fed.  Rep.  595. 
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679.  h.  Effect  of  Proving  Claims  —  (3)  Right  of  Creditor  to  Sue. 

—  See  notes  4,  6. 

680.  See  note  1. 

(4)  Foreign  Insolvency  or  Bankruptcy  Proceeding.  —  See  note  4. 

2.  What  Debts  and  Claims  Are  Proyable  —  a.  In  General  —  Debt 

Recoverable  in  Law  or  Equity.  —  See  note  5- 

681.  See  note  I. 

Fraud  —  Illegality.  —  See  note  3. 
683.     Sureties,  Indorsers,  Etc.  —  See  note  3. 

If  a  Husband  Becomes  Indebted  to  His  Wife.  —  See  note  6. 
683.     Alimony.  —  See  notes  6,  7. 

b.  Claims  Accruing  After  Commencement  of  Proceedings. 

—  See  note  9. 


Only  Those  Creditors  Whose  Claims  Have  Been 
Allowed  may  contest.  Dressel  v.  North  State 
Lumber  Co.,  119  Fed.  Rep.  531. 

A  Fraudulent  Attempt  to  Secure  Fictitious 
Items  will  debar  a  creditor  from  proof  in  any 
amount.    In  re  Flick,  105  Fed.  Rep.  503. 

Eight  to  Contest  May  Be  Lost  by  Laches.  — 
In  re  Hamilton  Furniture  Co.,  116  Fed.  Rep.  115. 

679.  4.  Proof  of  Debt  Held  Not  Waiver  of 
Right  to  Sue.  —  In  re  Lewensohn,  99  Fed.  Rep. 
73,  affirmed  (C.  C.  A.)  104  Fed.  Rep.  1006; 
Standard  Sewing  Machine  Co.  v.  Alexander,  68 
S.  Car.  506. 

6.  Debts  Not  Affected  by  Discharge.  —  Tallant 
v.  Stedman,  176  Mass.  460;  Frey  v.  Torrey, 
(Supm.  Ct.  App.  T.)  36  Misc.  (N.  ,Y.)  216, 
affirmed  70  N.  Y.  App.  Div.  166. 

680.  1.  Waiver  Affects  Bankrupt  Only.  — 
See  Priesing  v.  Crampton,  181  Mass.  492. 

4.  Proving  Claim  in  Foreign  Proceedings  — 
Waiver  of  Extraterritorial  Immunity.  —  Gerding 
v.  East  Tennessee  Land  Co.,  185  Mass.  380. 

Where  No  Part  of  the  Creditor's  Claim  Has  Been 
Paid  in  a  foreign  insolvency  proceeding,  he 
may  sue  and  recover  judgment  upon  the  debt. 
New  Albany  Mfg.  Co.  v.  Sulzer,  29  Ind.  App.  89. 

5.  A  Judgment  for  a  Fine  was  held  not  provable 
in  In  re  Moore,  111  Fed.  Rep.  145. 

Corporate  Bonds  properly  issued  constitute  a 
provable  claim.  In  re  Waterloo  Organ  Co.,  (C. 
C.  A.)  134  Fed.  Rep.  345.  But  it  is  otherwise 
when  the  issuance  of  the  bonds  is  ultra  vires. 
In  re  Waterloo  Organ  Co.,  (C.  C.  A.)  134  Fed. 
Rep.  341. 

An  Administrator's  Bond,  the  amount  of  which 
has  been  determined  and  ordered  to  be  paid 
over  in  proper  probate  proceedings,  is  provable. 
Hibberd  v.  Bailey,  (C.  C.  A.)  129  Fed.  Rep.  575. 

A  Penal  Bond  given  by  the  bankrupt  to  secure 
payment  of  an  annuity  is  provable.  Cobb  v. 
Overman,  (C.  C.  A.  )  109  Fed.  Rep.  65. 

Notes  Illegally  Discounted  by  a  bank  officer  in 
excess  of  the  legal  limitation  are  nevertheless 
provable  against  the  estate  of  a  bankrupt  in- 
dorser.    In  ie  F.dson,  119  Fed.  Rep.  487. 

Where  Doubtful  that  Balance  Will  Be  Due  to 
Creditor.  —  One  owing  the  bankrupt  such  a 
large  sum  that  there  is  doubt  whether  there  will 
be  a  balance  due  will  not  be  allowed  to  prove 
his  claim,    In  re  Gerson,  105  Fed.  Rep.  893. 

Debts  Due  from  a  Married  Woman  are  provable 
against  her,  when  enforceable  under  the  laws 
of  the  state.  MacDonald  v.  Tefft-Weller  Co., 
(C.  C.  A.)  128  Fed.  Rep.  381. 


A  Debt  Due  to  a  Married  Woman  is  provable 
where,  under  the  state  law,  it  is  enforceable  in 
equity.  MacDonald  v.  Tefft-Weller  Co.,  (C.  C. 
A.)  128  Fed.  Rep.  381. 

A  Claim  Against  Brokers  for  Margins  Advanced 
was  held  not  provable  in  the  absence  of  proof 
of  gains  by  rise  in  the  market.  In  re  Knott, 
109  Fed.  Rep.  626. 

A  Claim  for  Conversion  is  provable,  as  founded 
upon  a  contract.  Crawford  v.  Burke,  195  U.  S. 
176. 

681.  1.  A  Penalty  Provided  for  in  a  Contract, 

to  be  paid  by  the  party  in  default  in  case  of  a 
breach,  is  not  provable  where  no  damage  was 
sustained  by  the  breach.  Northwest  Fixture 
Co.  v.  Kilbourne,  etc.,  Co.,  (C.  C.  A.)  128  Fed. 
Rep.  256. 

3.  Illegality  or  Fraud. —  In  re  Browne,  (1904) 
2  K.  B.  133. 

Notes  Given  by  a  Corporation  in  Payment  for 
Its  Own  Stock  are  not  provable.  In  rc  S.  P. 
Smith  Lumber  Co.,  132  Fed.  Rep.  618. 

682.  3.  Right  of  Sureties  to  Indemnity  Not  a 
Provable  Debt. —  Mclntire  v.  Cottrell,  185  Mass. 
178;  Swarts  v.  Siegel.  114  Fed.  Rep.  1001  (ac- 
commodation maker). 

If  Surety  Pays  the  Debt.  —  Crandall  v.  Coats, 
133  Fed.  Re]).  966. 

Though  a  surety  pays  a  debt,  yet  if  the  cred- 
itor has  received  a  preference,  the  surety  is 
subrogated  to  the  creditor's  disability  and  can- 
not prove  without  surrendering  the  preference. 
Morgan  v.  Wordell,  178  Mass.  350. 

6.  Proof  of  Claims  by  Wife  Against  Husband.  — 
In  re  Cronmire,  (1901)  1  K.  B.  480:  In  re 
Neiman,  109  Fed.  Rep.  113;  In  re  Nickerson, 
116  Fed.  Rep.  1003  :  In  re  Miner,  117  Fed.  Rep. 
953  I  In  re  Domenig,  128  Fed.  Rep.  146;  James 
V.  Gray,  (C.  C.  A.)  131  Fed.  Rep.  401;  In  re 
Winkels,  132  Fed.  Rep.  590.  But  see  re 
Talbot,  110  Fed.  Rep.  924,  and  compare  In  re 
Tucker,  131  Fed.  Rep.  647. 

<»8:$.  6.  Alimony  Held  a  Provable  Debt  under 
Act  of  1898.  —  Arrington  v.  Arrington,  131  N. 
Car.  143,  92  Am.  St.  Rep.  760. 

7.  Alimony  Held  Not  Provable  under  Act  of 
1898.  —  Audubon  v.  Shufeldt,  i8r  U.  S.  575; 
Turner  v.  Turner,  108  Fed.  Rep.  785;  Arring- 
ton v.  Arrington,  132  Fed.  Rep.  200:  Lemert  v. 
Lcmert,  72  Ohio  St.  364,  106  Am.  St.  Rep. 
621  ;  Maisner  v.  Maisner,  62  N.  Y.  App.  Div. 
286. 

9.  Debts  Accruing  After  Filing  of  Petition  Not 
Provable  under  United  States  Statute.  —  In  re 
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684.  Rent  and  Other  Periodical  Payment*.  —  See  notes  I,  2. 

c.  Claims  Barked  by  Statute  of  Limitations.  —  See  note  3. 

685,  See  note  2. 

d.  Contingent  and  Unliquidated  Claims.  —  See  note  3. 
OM».    Sec  notes  2,  3. 


Burka,  104  Fed.  Rep.  326;  In  re  Stern,  (C.  C. 
A.)  116  Fed.  Rep.  604;  In  rc  Adams,  130  Fed. 
Rep.  381  ;  In  rc  Pettingill,  137  Fed.  Rep.  143. 
See  also  In  rc  Swift,  105  Fed.  Rep.  493. 

Damages  for  Breach  of  a  Covenant  for  Quiet 
Enjoyment  arc  not  provable  where  the  breach 
has  not  occurred  before  the  institution  of  the 
bankruptcy  proceedings.  In  rc  Pennewell,  (C. 
C.  A.)  119  Fed.  Rep.  139. 

A  Collection  Fee, to  be  allowed  if  a  note  should 
not  be  paid,  is  not  a  provable  debt,  where  no 
proceedings  for  collection  have  been  instituted 
before  the  bankruptcy  proceedings  are  begun. 
In  re  Garlington,  115  Fed.  Rep.  999;  In  re 
Keeton,  126  Fed.  Rep.  426,  429. 

But  it  is  otherwise  where  proceedings  for 
collection  have  been  begun  before  the  filing  of 
the  petition.  Merchants'  Bank  v.  Thomas,  (C. 
C.  A.)  121  Fed.  Rep.  306. 

Wife's  Interest  in  Husband's  Personalty  Before 
Divorce. —  A  wife,  prosecuting  an  action  for  a 
divorce  under  the  Arkansas  statute  providing 
that  after  divorce  is  granted  she  "  shall  be  en- 
titled to  one-third  of  the  husband's  personal 
property  absolutely,"  has  no  provable  claim 
prior  to  the  granting  of  the  divorce.  Hawk 
v.  Hawk,  102  Fed.  Rep.  679. 

Where  Bankruptcy  Operates  as  a  Breach  of  Con- 
tract, the  damages  for  such  breach  are  provable. 
In  re  Pettingill,  137  Fed.  Rep.  143;  In  re  Ad- 
ams, 130  Fed.  Rep.  381  ;  In  re  Stern,  (C.  C.  A.) 
116  Fed.  Rep.  604;  In  re  Swift,  105  Fed.  Rep. 
493,  affirmed  (C.  C.  A.)  112  Fed.  Rep.  315. 

A  Contract  of  Employment  for  a  year  is  broken 
when  the  employer  makes  a  trust  deed  for  the 
benefit  of  creditors  and  the  trustee  discharges 
the  employee  before  the  end  of  the  year  with- 
out cause.  Therefore,  the  latter's  claim  for 
damages  is  provable  against  the  employer's  es- 
tate although  the  year  has  not  elapsed.  In  re 
Silverman,  101  Fed.  Rep.  219. 

A  Note  Indorsed  by  the  Bankrupt  is  provable 
under  §  63a.  subd.  4,  although  the  note  has  not 
matured  when  the  petition  is  filed.  In  re  Ger- 
son,  105  Fed.  Rep.  891  [overruling  In  rc 
Schaefer,  104  Fed.  Rep.  973!  ;  Moch  v.  Mar- 
ket St.  Nat.  Bank,  (C.  C.  A.)  107  Fed.  Rep. 
897. 

681.  1.  Periodical  Payments. —  In  rc  Arnstein, 
101  Fed.  Rep.  706;  In  re  Hinckel  Brewing  Co., 
123  Fed.  Rep.  942;  Wilder  v.  McDonald,  63 
Ohio  St.  383- 

2.  Bents  Accruing  After  Bankruptcy  —  Rule 
under  United  States  Statute.  —  In  re  Arnstein, 
101  Fed.  Rep.  706;  In  re  Mahler,  105  Fed.  Rep. 
428;  In  re  Hays,  etc.,  Co.,  117  Fed.  Rep.  879; 
Watson  v.  Merrill,  (C.  C.  A.)  136  Fed.  Rep. 
359;  Bernhardt  v.  Curtis,  109  La.  171,  94  Am. 
St.  Rep.  445- 

As  to  the  rights  of  the  landlord  in  general, 
see  Atkins  v.  Wilcox,  (C.  C.  A.)  105  Fed.  Rep. 
595  ;  Wilson  v.  Pennsylvania  Trust  Co.,  (C.  C. 
A.)  114  Fed.  Rep.  742;  In  re  Wiessner,  116 
Fed.  Rep.  68;  In  re  Duble,  117  Fed.  Rep.  794; 
In  re  Hinckel  Brewing  Co.,  123  Fed.  Rep.  942; 


In  re  Shaffer,  124  Fed.  Rep.  in;  Keyser  v. 
Wessel,  (C.  C.  A.)  128  Fed.  Rep.  281  ;  In  re 
Hayward,  130  Fed.  Rep.  720;  In  re  Miller, 
132  Fed.  Rep.  414  ;  In  re  Adams,  134  Fed.  Rep. 
142;  Watson  v.  Merrill,  (C.  C.  A.)  136  Fed. 
Rep.  359;  Summerville  v.  Kelliher,  144  Cal.  155; 
Hamilton  v.  McCroskey,  112  Ga.  651;  Sioux 
City  First  Nat.  Bank  v.  Flynn,  117  Iowa  493; 
Moore  v.  Thompson,  93  Mo.  App.  336  ;  Tierney 
v.  Peerless  Shoe  Co.,  (N.  Y.  City  Ct.  Gen.  T.) 
33  Misc.  (N.  Y.)  803  ;  Witthaus  v.  Zimmer- 
mann,  91  N.  Y.  App.  Div.  202;  Walton  v.  Staf- 
ford, 162  N.  Y.  558. 

3.  Claims  Barred  by  Statute  of  Limitations. — 
In  re  Wooten,  118  Fed.  Rep.  670;  In  re 
Lafterty,  122  Fed.  Rep.  558;  Dacovich  v. 
Schley,  (C.  C.  A.)  134  Fed.  Rep.  72;  In  re 
Farmer,  116  Fed.  Rep.  763;  Mason  v.  Taft,  23 
R.  I.  394,  ci:ing  6  Am.  and  En<;.  Encyc.  of  Law 
(2d  ed.)  684.  But  see  Hargadine-McKittrick 
Dry  Goods  Co.  v.  Hudson,  (C.  C.  A.)  122  Fed. 
Rep.  232. 

What  Statute  of  Limitations  Governs.  —  Harga- 
dine-McKittrick Dry  Goods  Co.  v.  Hudson,  (C. 
C.  A.)  122  Fed.  Rep.  232. 

685.  2.  Right  of  Redemption  Not  Extended. — 
In  re  Goldman,  102  Fed.  Rep.  122. 

3,  Rule  as  to  Contingent  and  Unliquidated 
Claims  in  England. — See  In  re  Miller,  (1901)  1 
K.  B.  51. 

686.  2.  Proof  of  Unliquidated  Claims.  —  In  re 

Frederick  L.  Grant  Shoe  Co.,  (C.  C.  A.)  130 
Fed.  Rep.  881  ;  In  re  Hilton,  104  Fed.  Rep.  981  ; 
Leader  v.  Mattingly,  140  Ala.  444;  Biela  v.  Ur- 
banczyk,  (Tex.  Civ.  App.  1905)  85  S.  W.  Rep. 
45i. 

Provision  for  Liquidation.  —  The  Bankruptcy 
Act  of  1898.  §  63b,  provides  for  proof  of  un- 
liquidated claims  only  after  they  have  been 
liquidated  in  such  manner  as  the  court  shall 
direct.  In  re  E.  T.  Kenney  Co.,  136  Fed.  Rep. 
451- 

Application  to  Court  for  Direction  as  to  Manner 
of  Liquidation.  —  See  In  re  Silverman,  101  Fed. 
Rep.  219;  In  re  Morales,  105  Fed.  Rep.  761. 

Amount  Established  by  Jury  Trial.  —  In  re 

P'rederic  L.  Grant  Shoe  Co.,  125  Fed.  Rep.  576, 
iffirmed  (C.  C.  A.)  130  Fed.  Rep.  881. 

Claim  Must  Be  of  Nature  Provable  After  Liquida- 
tion. —  In  re  Hirschman,  104  Fed.  Rep.  69. 
See  also  Watertown  Carriage  Co.  v.  Hall,  75  N. 
Y.  App.  Div.  201,  affirmed  176  N.  Y.  313. 

A  Claim  Against  a  Surety  on  an  Administrator's 
Bond  is  provable  against  the  estate  of  the  surety 
where  breaches  have  occurred  prior  to  the  filing 
of  the  petition.  Harmon  v.  McDonald,  187 
Mass.  578. 

3.  A  Claim  Against  a  Bankrupt  as  Surety  is  not 

provable  where  his  principal's  liability  has  not 
yet  been  fixed.  In  re  Wiseman,  123  Fed.  Rep. 
185.  affirmed  (C.  C.  A.)  129  Fed.  Rep.  575. 

The  Liability  of  a  Bankrupt  as  Principal  on  a 
Bond  to  obtain  the  return  of  replevied  property 
is  too  contingent  to  be  a  provable  claim  while 
the  replevin  action  is  still  pending.  Clemmons 
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688. 
689. 


The  State  Insolvency  Laws.  —  See  notes  4,  5- 
Claims  Arising  Out  of  Torts.  —  See  note  6. 
Election  Between  Tort  and  Contract.  —  See  note  8. 

e.  Joint  and  Several  Debts.  —  See  note  3. 

In  Case  the  Debtors  Are  Partners.  —  See  notes  5,  6,  7,  8. 

/.  Secured  Claims.  — ■  See  notes  2,  3. 
See  notes  1,  2. 


v.  Brinn,  (Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 
157-  ,  . 

A  Surety  of  the  Bankrupt  cannot  prove  his  con- 
tingent claim  in  his  own  name.  If  he  proves  at 
all  it  must  be  in  the  name  of  the  creditor  to 
whose  rights  he  has  been  subrogated.  Insley 
v.  Garside,  (CCA.)  121  Fed.  Rep.  699. 

An  Accommodation  Indorser  for  the  bankrupt 
is  a  creditor  even  before  payment,  and  hence 
has  a  provable  claim.  In  re  O'Donnell,  131 
Fed.  Rep.  150. 

686.  4.  Proof  of  Contingent  Claims  under  8tate 
Insolvency  Laws.  — McDermott  v.  Hall,  177 
Mass.  224. 

5.  Proof  Limited  by  State  Laws  to  Debts  "  Abso- 
lutely Due."—  Mclntire  v.  Cottrell,  185  Mass.  178. 

6.  Claims  Arising  Out  of  Mere  Torts  Not  Prov- 
able. —  In  rc  Hirschman,  104  Fed.  Rep.  69  ; 
In  re  Yates,  114  Fed.  Rep.  365. 

8.  Election  Between  Tort  and  Contract.  —  In  re 
Filer,  125  Fed.  Rep.  261. 

6§7.  3.  Proof  of  Claim  Against  Several  Bank- 
rupts. —  Robinson  v.  Marietta  First  Nat.  Bank, 
98  Tex.  184. 

Sureties,  Indorsers,  Etc.  — In  re  Swift,  106 
Fed.  Rep.  65. 

5.  Partnership  Debts  Provable  Against  Partner- 
ship Estate, —  Davis  v.  Turner,  (C.  C.  A.)  120 
Fed.  Rep.  605 ;  Merchant's  Bank  v.  Thomas, 
(C.  C.  A.)  121  Fed.  Rep.  306;  In  re  Groetz- 
inger,  (C.  C.  A.)  127  Fed.  Rep.  814. 

Partner  Cannot  Prove  Claim  in  Competition 
with  Firm  Creditors. —  Wallerstein  v.  Ervin,  (C. 
C.  A.)  112  Fed.  Rep.  124;  In  re  Denning,  114 
Fed.  Rep.  219. 

But  where  there  are  no  partnership  assets  a 
member  of  the  firm  may  prove  his  claim  against 
another  partner's  estate  in  bankruptcy.  In  re 
Green,  116  Fed.  Rep.  118. 

The  Interest  of  a  Silent  Partner  must  be  clearly 
established  in  order  to  debar  him  from  proving 
his  claim  as  a  general  creditor.  In  re  Clark, 
1 1 1  Fed.  Rep.  893. 

An  Indorsement  by  a  Partner  of  a  Firm  Note 
must  be  taken  to  be  a  firm  indorsement  and  the 
claim  must  be  proved  against  the  partnership. 
Lamoille  County  Nat.  Bank  v.  Stevens,  107  Fed. 
Rej).  245. 

6.  Proof  of  Partnership  Debts  Against  Individual 
Partners. -- In  re  Stevens,  104  Fed.  Rep.  323; 
In  re  Conrader,  118  Fed.  Rep.  676;  Conrader 
v.  Cohen,  (C.  C.  A.)  121  Fed.  Rep.  801  ;  In  re 
Janes,  128  Fed.  Rep.  527,  (C.  C.  A.)  133  Fed. 
Rep.  912. 

If  There  Are  No  Firm  Assets  the  partnership 
creditors  cannot  compete  with  the  creditors  of 
an  individual  partner  where  the  assets  of  his 
estate  are  only  sufficient  to  cover  individual 
claims.  In  re  Janes,  (C  C.  A.)  133  Fed.  Rep. 
912.  See  also  In  re  Lehigh  Lumber  Co.,  101 
Fed.  Rep.  216.' 

7.  Claims  Against  Both  Firm  and  Individual 


Partner.  —  Buckingham  v.  Chicago  First  Nat. 
Bank,  (C  C.  A.)  131  Fed.  Rep.  192;  Matter  of 
Levin,  139  Cal.  350;  Gray  v.  Brunold,  140  Cal. 
615. 

8.  Individual  Claim  Against  Partner  Not  Prov 
able  Against  Partnership  Estate.  —  Strause  v. 
Hooper,  105  Fed.  Rep.  590;  In  re  Jones,  116 
Fed.  Rep.  431.  See  also  Hibberd  v.  McGill, 
(C.  C.  A.)  129  Fed.  Rep.  590;  In  re  Weisenberg, 
131  Fed.  Rep.  517. 

Land  Purchased  with  Firm  Money  and  treated 
by  the  firm  as  firm  property,  is  to  be  regarded 
as  such  as  between  the  firm  creditors  and  a 
member  of  the  firm  in  whose  name  the  title 
was  taken,  and  such  land  should  be  applied  to 
the  firm  indebtedness  and  not  to  the  individual 
indebtedness  of  the  member  holding  the  legal 
title.  In  re  Groetzinger,  no  Fed.  Rep.  366, 
affirmed  127  Fed.  Rep.  814. 

6§8.  2.  Deduction  of  Value  of  Security  or 
Amount  Realized  Therefrom.  —  Re  Cooksey,  83 
L.  T.  N.  S.  435;  In  re  Matthews,  132  Fed.  Rep. 
274;  Bell,  etc.,  Co.  v.  Kentucky  Glass  Works 
Co.,  (Ky.  1901)  65  S.  W.  Rep.  802;  Union,  etc., 
Bank  v.  Duncan,  84  Miss.  467  ;  Kahout  v. 
Chaloupka,  (Neb.  1903)  96  N.  W.  Rep.  173. 

Who  Are  Secured  Creditors.  —  Garman  v. 
Wright,  (C.  C.  A.)  136  Fed.  Rep.  164. 

City  Having  Lien  for  Taxes  Not  a  Secured  Cred- 
itor.—  In  re  Harvey,  122  Fed.  Rep.  745. 

Proving  an  Unsecured  Debt  does  not  debar  the 
later  reliance  by  the  creditor  upon  the  secuiity 
given  under  another  debt,  or  prevent  his  prov- 
ing for  the  balance.  In  re  Ball,  123  Fed.  Rep. 
164. 

Fictitious  Realization  of  Securities.  —  A  cred- 
itor will  not  be  allowed  to  effect  a  realization  of 
securities  by  a  fictitious  sale  at  which  he  is 
himself  the  purchaser,  and  an  attempt  to  avoid 
the  intended  effect  of  the  act  in  this  manner 
will  forfeit  such  creditor's  right  to  share  in 
the  estate.    In  re  Mertens,  134  Fed.  Rep.  101. 

That  the  Security  Is  upon  Exempt  Property 
will  not  entitle  the  creditor  to  prove  his  claim 
for  the  whole  amount.  In  re  Lantzenheimer, 
124  Fed.  Rep.  716;  In  rc  Little,  no  Fed.  Rep. 
621. 

Effect  of  Fraudulently  Withholding  Security 
from  Record.  — A  mortgage  creditor  who  by 
withholding  his  mortgage  from  record  has  as- 
sisted the  debtor  to  secure  advances  from  an- 
other creditor  will  be  postponed  to  the  latter 
under  the  general  equitable  principles  of  the 
bankruptcy  court.  In  re  Fwald,  135  Fed.  Rep. 
168. 

3.  Surrender  of  Security.  —  In  re  Worcester 
County,  (C.  C.  A.)  102  Fed.  Rep.  808;  In  re 
Little,  1 10  Fed.  Rep.  621. 

As  to  waiver  of  security  through  mistake,  see 
supra,  677.  3. 

6*19.  1.  Relying  Exclusively  on  Security.  — 
In  rc  Goldsmith,  118  Fed.  Rep.  767. 
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<»t>o.  g.  Judgments.  —  See  notes  i,  2,  3. 

The  Fact  that  the  Judgment  Was  Rendered  After  Commencement  of  the  Bankruptcy 
Proceeding.  —  See  note  4. 

h.  Assigned  Claims.  —  See  note  8. 

i.  Preferred  Claims.  —  See  note  9. 


<»*!>.  2.  Proof  Affected  Only  by  Security  on 
Property  of  Debtor. —  Matter  of  Levin,  139  Cal. 

35°- 

0!M>.  1.  A  Judgment  for  Breach  of  Promise  of 
Marriage  is  provable.  In  re  McCauley,  101 
Fed.  Rep.  223. 

The  Court  Will  Go  Behind  a  Judgment  in  de- 
termining whether  the  debt  evidenced  by  the 
judgment  is  provable.  Turner  v.  Turner,  108 
Fed.  Rep.  785. 

2.  Judgment  in  Criminal  Proceedings  Not  Prov- 
able.— -In  rc  Moore,  11 1  Fed.  Rep.  145. 

3.  Debt  Provable  Notwithstanding  Judgment. 

—  In  re  Anson,  101  Fed.  Rep.  698. 

4.  Judgment  Rendered  After  Bankruptcy  Held 
Provable.  —  In  re  Fife,  109  Fed.  Rep.  880. 

8.  No  Particular  Form  of  Assignment  Necessary. 

—  In  re  Sweetser,  131  Fed.  Rep.  567. 

9.  Preferred  Claims  —  Surrender  of  Preference 

—  United  Stales.  —  Pirie  v.  Chicago  Title,  etc., 
Co.,  182  U.  S.  438;  Western  Tie,  etc.,  Co.  v. 
Brown,  196  U.  S.  502;  In  re  Fixen,  (C.  C.  A.) 
102  Fed.  Rep.  295;  In  re  Teslow,  104  Fed.  Rep. 
229;  In  re  Arndt,  104  Fed.  Rep.  235;  In  re 
Gillette,  104  Fed.  Rep.  769;  In  re  Seckler,  106 
Fed.  Rep.  484;  In  re  Keller,  109  Fed.  Rep.  118, 

109  Fed.  Rep.  306;  In  re  Owings,  109  Fed. 
Rep.  623;  In  re  Oliver,  109  Fed.  Rep.  784;  In 
re  Bashline,  109  Fed.  Rep.  965  ;  In  re  Kellar, 

110  Fed.  Rep.  348;  Mills  v.  Lewis,  (C.  C.  A.) 
1 10  Fed.  Rep.  512;  In  re  Jones,  no  Fed.  Rep. 
736;  In  re  Abraham  Steers  Lumber  Co.,  no 
Fed.  Rep.  738,  affirmed  (C.  C.  A.)  112  Fed.  Rep. 
406;  In  re  Bailey,  no  Fed.  Rep.  928;  In  re 
Dickson,  (C.  C.  A.)  in  Fed.  Rep.  727;  In  re 
Greth,  112  Fed.  Rep.  978;  In  re  Gaylord,  113 
Fed.  Rep.  131;  In  re  Henry  C.  King  Co.,  113 
Fed.  Rep.  no;  In  re  Waterbury  Furniture  Co., 
114  Fed.  Rep.  255;  In  re  Lyon,  114  Fed.  Rep. 
326,  affirmed  (C.  C.  A.)  121  Fed.  Rep.  723;  In 
re  Metzger  Toy,  etc.,  Co.,  114  Fed.  Rep.  957; 
In  re  Chaplin,  115  Fed.  Rep.  162;  In  re  Wiess- 
ner,  115  Fed.  Rep.  421  ;  In  re  Meyer,  115  Fed. 
Rep.  997;  In  re  Harpke,  (C.  C.  A.)  116  Fed. 
Rep.  295  ;  In  re  Stege,  (C.  C.  A.)  116  Fed.  Rep. 
342;  Swarts  v.  St.  Louis  Fourth  Nat.  Bank,  117 
Fed.  Rep.  1;  Swarts  v.  Siegel,  (C.  C.  A.)  117 
Fed.  Rep.  13;  In  re  Graff,  117  Fed.  Rep.  343; 
Livingstone  v.  Heineman,  (C.  C.  A.)  120  Fed. 
Rep.  787  ;  In  re  Colton  Export,  etc.,  Co.,  (C.  C. 
A.)  121  Fed.  Rep.  663;  In  r.»  Thompson,  121 
Fed.  Rep.  607;  In  re  Jones,  123  Fed.  Rep.  128; 
In  re  Flynr.,  126  Fed.  Rep.  422  ;  In  re  George  M. 
Hill  Co.,  (C.  C.  A.)  130  Fed.  Rep.  315;  In  re 
Douglas  Coal,  etc.,  Co.,  131  Fed.  Rep.  769  ;  In  re 
Privett,  132  Fed.  Rep.  592;  In  re  Morrow,  134 
Fed.  Rep.  686;  In  re  Ewald,  135  Fed.  Rep.  168; 
In  re  Andrews,  135  Fed.  Rep.  599. 

Maine.  —  Partridge,  Appellant,  96  Me.  52. 

New  York. —  Buckingham  v.  Schuylkill  Plush, 
etc.,  Co.,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.) 
3©5- 

Tennessee.  —  Harris  v.  Jackson  Second  Nat. 
Bank,  no  Tenn.  239.  As  to  what  constitutes  a 
preference  see  supra,  662  et  seq. 


Time  of  Receiving  Preference.  —  Before  the 
amendment  of  Feb.  5,  1903,  all  preferences  re- 
ceived while  the  debtor  was  insolvent  were  re- 
quired to  Ije  surrendered,  no  matter  how  long 
before  the  institution  of  the  bankruptcy  pro- 
ceedings. In  re  Busby,  124  Fed.  Rep.  469;  In 
re  Delling,  124  Fed.  Rep.  852.  But  since  that 
amendment  only  preferences  received  within 
four  months  previous  to  the  filing  of  the  peti- 
tion need  be  surrendered.  In  rc  Scherzer,  130 
Fed.  Rep.  631  ;  In  re  Goodliile,  130  Fed.  Rep. 
471. 

The  date  of  actual  transfer,  and  not  the  date 
when  the  transferee  took  possession,  is  regarded 
as  the  time  at  which  the  preference  was  given. 
Little  v.  Holley-Brooks  Hardware  Co.,  (C.  C. 
A.)  133  Fed.  Rep.  874- 

If  Full  Payment  Is  Made  to  All  Unpreferred 
Creditors,  creditors  who  have  innocently  secured 
preferences  and  neglected  to  surrender  them 
are  entitled  to  have  the  remaining  assets  applied 
to  their  claims  as  against  the  bankrupt.  In  re 
Morton,  118  Fed.  Rep.  908. 

What  Constitutes  Surrender. — In  re  Flick,  105 
Fed.  Rep.  503  ;  Dickinson  v.  Security  Bank,  (C. 
C.  A.)  no  Fed.  Rep.  353. 

Surrender  of  Judgment  —  Proof  of  Original 
Debt.  — ■  Hutchinson  v.  Otis,  190  U.  S.  552. 

Mortgage  Creditor  of  Individual  Partner  Not 
Required  to  Surrender  Lien  Before  Proving 
AgainstFirm. —  Matter  of  Levin,  139  Cal.  350. 

A  Guarantor  of  the  Bankrupt  who  pays  the  debt 
and  is  subrogated  to  the  rights  of  the  creditor 
must  surrender  any  preference  which  the  cred- 
itor would  have  been  required  to  surrender. 
In  re  Schmechel  Cloak,  etc.,  Co.,  104  Fed.  Rep. 
64. 

An  Indorsee  of  a  Negotiable  Instrument  taken 
bona  fide  in  the  ordinary  course  of  business  is 
not  prevented  from  proving  his  claims  against 
the  maker's  estate  by  the  fact  that  the  indorser, 
who  was  also  the  payee  thereof,  has  received 
a  preference.  In  re  Wyly,  116  Fed.  Rep.  38; 
In  re  Levi,  121  Fed.  Rep.  198. 

Payment  to  Assignee  of  Note  Not  Preference  of 
Assignor. — In  re  Bullock.  116  Fed.  Rep.  667. 

Fictitious  Entries  in  the  books  of  the  bank- 
rupt indicating  a  preference,  when  no  value 
actually  passed  from  the  bankrupt,  will  not  de- 
bar the  creditor  frojn  proving  his  claim  as 
an  unsecured  creditor.  In  rc  Steam  Vehicle 
Co.,  121  Fed.  Rep.  939. 

Preference  of  One  Debt  Bars  Proof  of  All.  — 
In  re  Rogers  Milling  Co.,  102  Fed.  Rep.  687 ; 
In  rc  Dickson,  (C.  C.  A.)  in  Fed.  Rep.  727; 
Swarts  v.  St.  Louis  Fourth  Nat.  Bank.  (C.  C. 
A.)  117  Fed.  Rep.  1  ;  Dunn  v.  Gans,  (C.  C.  A.) 
129  Fed.  Rep.  750. 

Where  Debts  Are  Separate  and  Independent, 
the  creditor  will  not  be  required  to  surrender  a 
payment  which  entirely  discharged  one  debt, 
before  being  allowed  to  prove  another  distinct 
debt.  In  re  Wolf,  122  Fed.  Rep.  127;  In  re 
Seay,  113  Fed.  Rep.  969,  affirmed  (C.  C.  A.) 
125  Fed.  Rep.  1005;  In  re  Abraham  Steers  Lum- 
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091. 

notes  5,  6 
693. 


j.  Costs  and  Expenses  —  (2)  Rule  in  United  States.  —  See 


Compensation  for  Services  Rendered  for  the  Benefit  of  the  Estate.  —  See  note  5- 
The  Costs  and  Expenses  of  the  Bankruptcy  Proceeding.  —  See  note  6. 

3.  Priorities  —  a.  In  General  —  The  Principle  of  Equality.  —  See  note  7. 

694.  b.  Taxes  and  Debts  Due  the  Government  —  Debts  Due  the 

United  States.  —  See  note  2. 

695.  Taxes  Due  to  a  State,  County,  District,  or  Municipality.  —  See  notes  I,  2. 

c.  Costs  and  Expenses.  —  See  notes  3,  4,  6. 


ber  Co.,  no  Fed.  Rep.  738,  affirmed  (C.  C.  A.) 
112  Fed.  Rep.  406. 

Power  to  Adjust  Equities.  —  In  re  Siegel- 
Hillman  Dry  Goods  Co.,  1 1 1  Fed.  Rep.  980. 

Burden  of  Proving  Preference  on  Party  Alleg- 
ing It.  —  In  re  Hickey,  112  Fed.  Rep.  287. 

691.  5.  Rule  as  to  Costs  in  United  States  — 
Judgment  Perfected  Before  Bankruptcy.  —  Coe  v. 
Waters,  16  Colo.  App.  311. 

6.  Costs  under  Bankruptcy  Law  of  1898.  — 
In  re  Marcus,  104  Fed.  Rep.  331. 

692.  5.  Fees  of  Officers  in  State  Insolvency 
Proceedings  Not  Allowable. — In  re  Rogers,  116 
Fed.  Rep.  435. 

Necessary  Expenses  of  Reference  Allowed.  — 
In  re  Daniels,  130  Fed.  Rep.  597. 

A  General  Assignee,  who  has  actually  rendered 
services  beneficial  to  and  effective  in  preserv- 
ing the  estate,  will  be  allowed  compensation.  In 
re  Klein,  116  Fed.  Rep.  523;  Summers  v.  Ab- 
bott, (C.  C.  A.)  122  Fed.  Rep.  36.  Compare  In 
re  Mays,  114  Fed.  Rep.  600;  Abbott  v.  Sum- 
mers, 116  Fed.  Rep.  687,  (C.  C.  A.)  122  Fed. 
Rep.  36;  In  re  Tatum,  112 -Fed.  Rep.  50. 

6.  Costs  and  Expenses  of  Bankruptcy  Proceeding. 
—  In  re  Adams  Sartorial  Art  Co.,  101  Fed.  Rep. 
215;  In  re  Mayer,  101  Fed.  Rep.  695;  In  re 
Tebo,  10 1  Fed.  Rep.  419;  In  re  Peter  Paul 
Book  Co.,  104  Fed.  Rep.  786  ;  In  re  Salaberry, 
107  Fed.  Rep.  95;  In  re  Smith,  108  Fed.  Rep. 
39;  In  re  Tatum,  112  Fed.  Rep.  50;  In  re 
Worth,  130  Fed.  Rep.  927. 

Attorneys'  Fees. — In  re  Deeben,  101  Fed.  Rep. 
1 10;  In  re  Rozinsky,  101  Fed.  Rep.  229;  In  re 
Little  River  Lumber  Co.,  101  Fed.  Rep.  558; 
In  re  Rude,  101  Fed.  Rep.  805  ;  In  re  Roche, 
(C.  C.  A.)  101  Fed.  Rep.  956;  In  re  Anderson, 
103  Fed.  Rep.  854,  reversed  on  other  grounds 
(C.  C.  A.)  113  Fed.  Rep.  115;  In  re  Brundin, 
112  Fed.  Rep.  306;  In  re  Carr,  116  Fed.  Rep. 
556;  In  re  Carr,  117  Fed.  Rep.  572;  In  re 
Evans,  117  Fed.  Rep.  574;  In  re  Connell,  120 
Fed.  Rep.  846;  In  re  Goldville  Mfg.  Co.,  123 
Fed.  Rep.  579 ;  Liddon  v.  Smith,  (C.  C.  A.) 
135  Fed.  Rep.  43. 

7.  Landlord's  Lien.  —  See  In  re  Mackenzie, 
(1899)  2  Q.  B.  566. 

694.  2.  Debts  Due  United  States.  —  In  re 
Stoever,  127  Fed.  Rep.  394. 

695.  1.  Priority  o<"  Taxes  Due  State,  Counly, 
District,  or  Municipality.  —  //;  re  Sims,  118  Fed. 
Rep.  356;  Swarts  v.  Hammer,  (C.  C.  A.)  120 
Fed.  Rep.  256,  affirmed  194  U.  S.  441  ;  In  re 
Harvey,  122  Fed.  Rep.  745;  Waco  v.  Bryan, 
(C.  C.  A.)  127  Fed.  Rep.  79;  In  re  Prince,  131 
Fed.  Rep.  546;  In  re  Flynn,  134  Fed.  Rep.  145. 
See  also  Cooper  Grocery  Co.  v.  Bryan,  (C.  C. 
A.)  127  Fed.  Rep.  815. 

Taxes  Need  Not  Be  Proved.  —  In  re  Prince,  131 
Fed.  Rep.  546. 


License  Fees  imposed  upon  a  corporation  have 
been  held  not  to  be  within  the  act.  In  re  Dan- 
ville Rolling  Mill  Co.,  121  Fed.  Rep.  432. 

When  Mortgagee  Should  Pay  Tax.— A  tax  which 
is  a  lien  upon  property  mortgaged  by  the  bank- 
rupt for  more  than  its  value  should  be  paid  by 
the  mortgagee  and  not  from  the  assets  held 
for  the  creditors.  In  re  Veitch,  101  Fed.  Rep. 
251- 

Where  Property  Is  Sold  Subject  to  the  Claim  of 
a  City  for  Taxes,  and  the  proceeds  are  insufficient 
to  cover  both  a  mortgage  debt  thereon  and 
taxes,  the  city  has  no  claim  of  priority  against 
the  bankrupt's  estate.  In  re  Stalker,  123  Fed. 
Rep.  961. 

Where  Taxes  a  Lien  on  Lessor's  Property.  — 

A  claim  for  taxes  which  the  bankrupt  con- 
tracted to  pay  as  lessee  will  not  be  given  pri- 
ority, such  taxes  being  a  lien  upon  the  property 
of  lessor.    In  re  Broom,  123  Fed.  Rep.  639. 

2.  Taxes  Given  Priority  by  State  Insolvency 
Laws.— Matter  of  Ripsom,  etc.,  Fur  Co., 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  56. 

3.  Costs  and  Expenses  of  Bankruptcy  Proceeding. 
—  In  re  Tebo,  101  Fed.  Rep.  419;  In  re 
Daniels,  no  Fed.  Rep.  745. 

4.  The  Claim  of  an  Assignee  for  the  Benefit  of 
Creditors  for  moneys  expended  and  for  services 
before  the  filing  of  the  petition  is  not  entitled 
to  priority  on  the  ground  of  being  a  necessary 
cost  of  preserving  the  estate  subsequent  to  the 
filing  of  the  petition.  Stearns  v.  Flick,  103  Fed. 
Rep.  919. 

AGeneral  Assignee  has  a  lien  on  property  in  his 
possession  for  disbursements  and  services  ren- 
dered necessary  to  preserve  the  estate,  and  has 
the  ri.qrht  to  assert  such  a  lien  after  delivery 
of  the  property  to  the  trustee  in  bankruptcy.  In 
re  Chase,  (C.  C.  A.)  124  Fed.  Rep.  753;  Ran- 
dolph v.  Scruggs,  190  U.  S.  533. 

But  it  is  otherwise  where  the  services  resulted 
in  no  benefit  to  the  estate.  //;  re  Congdon,  129 
Fed.  Rep.  478. 

6.  Attorney's  Fees.  —  Smith  v.  Cooper,  (C.  C. 
A.)  120  Fed.  Rep.  230;  In  re  Connell,  120  Fed. 
Rep.  846;  In  re  Rosenthal,  120  Fed.  Rep.  848; 
In  re  Goldville  Mfg.  Co.,  123  Fed.  Rep.  579; 
In  re  Morris,  125  Fed.  Rep.  841  ;  In  re  Lang, 
127  Fed.  Rep.  755;  In  re  McCrncken,  129  Fed. 
Rep.  621  ;  Pratt  v.  Bothe,  (C.  C.  A.)  130  Fed. 
Rep.  670;  In  re  Covington,  132  Fed.  Rep.  884; 
Virginia  Iron,  etc.,  Co.  v.  Staake,  (C.  C.  A.) 
133  Fed.  Rep.  717  ;  In  re  Hay,  137  Fed.  Rep.  175. 

But  such  fees  will  be  allowed  priority  only 
where  the  services  rendered  were  of  benefit  to 
the  estate.  In  rc  Zier,  127  Fed.  Rep.  399;  In 
re  Byerly.  128  Fed.  Rep.  637. 

Expenditures  Made  by  the  Trustee  were  held 
not  to  be  "  costs  of  administration  "  in  In  re 
Bourlier  Cornice,  etc.,  Co.,  133  Fed.  Rep.  958. 
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<»!>.!.     Costs  of  Attachments.  —  Sec  note  J. 

<»!M».   ,/.  Wages  or  Salaries  of  Laborers,  Clerks,  Etc.  —  in  the 

United  States.  —  See  note  3. 

Nature  and  Extent  of  Right.  —  Sec  notes  5,  6. 

<>1>7.    See  note  1. 

c.  Claims  Given  Priority  by  State  Laws.  —  See  note  3. 
XI.  Operation  and    Effect   of  Insolvency   and  Bankruptcy 
Proceedings  —  1.  Exemption  of  Debtor  from  Arrest  on  Civil  Process. —  See 

note  4. 

2.  Control  of  Property  —  a.  In  General.  —  See  notes  5,  7. 

<»tM>.     Possession  Pending  Appointment  of  Assignee.  — -  See  note  3. 

Protection  of  Interests  Pending  Appointment  of  Assignee.  —  See  note  4. 

b.  Property  Acquired  Pending  Bankruptcy  Proceedings. — 
See  notes  5,  6. 

700.  c.  Surplus  Remaining  After  Termination  of  Proceeding. 
—  See  note  1. 

3.  Partnerships.  —  See  note  2. 

701 .  5.  Actions  by  Debtor  —  a.  Right  of  Action  in  General.  —  See 
note  3. 

70£.     Actions  Affecting  Exempt  Property.  —  See  note  2. 

b.  Prosecution  of  Pending  Actions.  —  See  notes  3,  4,  5. 


095.  7.  Costs  of  Attachments  Vacated  by  Com- 
mencement of  Proceeding. —  In  re  Beaver  Coal 

Co.,  107  Fed.  Rep.  98. 

696.  3.  Priority  of  Wages,  etc.,  under  Bank- 
ruptcy Law  of  United  States.  —  In  re  Tebo,  10 1 
Fed.  Rep.  119;  In  re  Anson,  101  Fed.  Rep.  698; 
In  rc  Campbell,  102  Fed.  Rep.  686;  In  re  Flick, 
105  Fed.  Rep.  503;  In  re  Shaw,  109  Fed.  Rep. 
782;  In  re  Lawler,  110  Fed.  Rep.  135;  In  re 
Slomka,  117  Fed.  Rep.  688,  reversed  (C.  C.  A.) 
122  Fed.  Rep.  630  ;  In  re  Harmon,  128  Fed.  Rep. 
170;  In  rc  Burton  Bros.  Mfg.  Co.,  134  Fed.  Rep. 
157- 

5.  Claim  Must  Be  for  Wages  or  Salary.  —  In  re 

Mayer,  101  Fed.  Rep.  227;  In  re  Flick,  105  Fed. 
Rep.  503. 

Remuneration  Due  for  Piecework  Held  Wages. 

—  In  re  Gurewitz,  (C.  C.  A.)   121  Fed.  Rep. 

982. 

6.  Salesman  in  Store  a  "  Clerk."  — ■  In  re  Flick, 

105  Fed.  Rep.  503. 

697.  1.  One  Advancing  Money  to  Pay  Wages 

will  not  be  subrogated  to  the  laborers'  priority 
in  the  absence  of  agreement  or  assignment  of 
the  laborers'  claims.  In  re  North  Carolina  Car 
Co..  127  Fed.  Rep.  178:  In  rc  General  Auto- 
mobile, etc.,  Co.,  (C.  C.  A.)  133  Fed.  Rep.  525. 

3.  Priority  under  State  Laws  Preserved  by  Bank- 
ruptcy Law.  —  In  rc  Worcester  County,  (C.  C. 
A.)  102  Fed.  Rep.  8c8  ;  In  re  Hoover,  113  Fed. 
Rep.  136;  In  re  Crow,  116  Fed.  Rep.  no. 

Not  Applicable  to  Provisions  Giving  Priority  to 
Wages.  — In  re  Slomka,  (C.  C.  A.)  122  Fed. 
Rep.  630. 

4.  Exemption  of  Bankrupt  from  Arre9t  on  Civil 

Process.  —  /"  re  Chandler,  135  Fed.  Rep.  893. 

The  bankruptcy  court  has  no  power  under 
section  gb  of  the  Act  of  1898  to  issue  a  war- 
rant for  the  arrest  of  a  debtor  who  left  the 
state  before  the  bankruptcy  proceedings  were 
begun.  In  re  Hassenbusch.  (C.  C.  A.)  108  Fed. 
Ren.  ■>$. 

69*.  5.  Bankrunt  Considered  Civiliter  Mor- 
tuus.   -  Scheidt  v.  Goldsmith,  103  IB-  App.  623. 


7.  No  Right  to  Dispose  of  Property  Pending 
Bankruptcy  Proceedings. — In  rc  Corbett,  104  Fed. 
Rep.  872;  Muschel  v.  Auslern,  (Supm.  Ct.  App. 
T.)  43  Misc.  (N.  Y.)  352. 

699.  3.  Bankrupt  in  Possession  Regarded  as 
Trustee.  —  See  Leathern,  etc.,  Lumber  Co.  v. 
Nalty,  109  La.  325. 

Possession  of  Property  Considered  as  in  Court  of 
Bankruptcy.  —  Rand  v.  Sage.  94  Minn.  344. 

4.  Protection  of  Interests  Pending  Appointment 
of  Assignee. —  In  re  Keller,  109  Fed.  Rep. 
118. 

5.  Property  Acquired  Pending  Bankruptcy  Pro- 
ceedings.—  In  re  Woods,  133  Fed.  Rep.  82. 

6.  After-acquired  Property  Not  Liable  for  Debts 
Previously  Incurred. — In  re  Woods,  133  Fed. 
Rep.  82. 

700.  1.  Surplus  Reverts  Without  Any  Formal 
Act. —  Mankato  First  Nat.  Bank  v.  Pope,  85 
Minn.  436. 

2.  Dissolution  of  Partnerships.  —  Heyman  v. 
Heyman,  210  111.  538,  quoting  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  700. 

701.  3.  Rule  that  Only  Assignee  or  Trustee 
Can  Sue.  —  Rand  v.  Sage,  94  Minn.  344. 

May  Sue  on  Causes  Arising  Prior  to  Bankruptcy. 

—  See  Pease  v.  McQuillin.  180  Mass.  135. 
Trover  may  be  brought  by  the  trustee  against 

one  who  has  received  a  transfer  of  property 
from  the  bankrupt  within  four  months  ot  the 
bankruptcy  proceedings.  Lyon  v.  Clark,  129 
Mich.  381. 

702.  2.  Actions  Affecting  Exempt  Property. 

—  Griffin  7'.  Mutual  L.  Ins.  Co.,  119  Ga.  664. 

3.  Bankruptcy  of  Plaintiff — Rig-lit  of  Assignee 
to  Prosecute  Action.  —  Griffin  v.  Mutual  I..  Ins. 
Co.,  1 10  Ga.  664:  Brunnemer  v.  Cook.  etc..  Co., 
89  N.  Y.  App.  Div.  406.  affirmed  180  N.  Y.  188. 
See  also  Friedman  v.  Verchofsky,  105  111.  App. 
414. 

4.  Action  Not  Abated  by  Bankruptcy  of  Plaintiff. 

—  Griffin  v.  Mutual  L.  Ins.  Co..  119  Ga.  664. 

5.  Right  of  Bankrupt  to  Proceed  with  Action.  — 

See  Atwood  v.  Bailey,  184  Mass.  133. 
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70S.    6.  Actions  Against  Debtor  —  a.  Actions  Brought  After  Com- 

MENCEMENT  OF  PROCEEDING.  —  See  notes  I,  2. 

b.  Actions  Pending  at  Commencement  of  Proceeding.  — 

See  note  7. 

704.  Stay  of  Proceeding!.  —  See  note  I. 

Actions  Involving  Title  to  Property.  —  See  note  2. 

Actions  on  Debts  Not  Dischargeable  in  Bankruptcy.  —  See  note  3. 

705.  7.  Liens  on  Debtor's  Property  —  a.  Liens  Not  Ortainable  Pend- 
ing Insolvency  or  Bankruptcy  Proceedings.  —  See  note  4. 

b.  Liens   Existing  at  Commencement  of  Proceeding  — 
(1)  General  Rule.  —  See  note  5. 

706.  (2)  Existing  Liens  Dissolved  by  Proceeding —  (a)  Liens  Created  by  Act 
of  Parties.  —  See  note  1. 


703.    1.  Creditors  Made  Parties  to  Proceeding. 

- — In  rc  Beerman,  112  Fed.  Rep.  662. 

2.  Right  to  Sue  Bankrupt  —  Effect  of  Recovery. 
■ — The  Bankruptcy  Act  of  1898,  §  67^,  provides 
that  judgments  obtained  within  four  months  be- 
fore the  filing  of  the  petition  shall  be  null  and 
void  in  case  the  bankrupt  is  discharged.  See 
St.  Cyr  v.  Daignault,  103  Fed.  Rep.  854;  Lacy 
v.  Gunn,  144  Cal.  511  ;  Standard  Sewing  Mach. 
Co.  v.  Alexander,  68  S.  Car.  506. 

7.  Assignee's  Title  Not  Affected  by  Judgment 
Against  Insolvent.  —  Irwin  v.  Lloyd,  65  Ohio  St. 
55  ;  Jensen-King-Byrd  Co.  v.  Williams,  35  Wash. 
161. 

VOL  1.  Stay  of  Proceedings  in  Pending  Ac- 
tions.—  In  re  Ball,  118  Fed.  Rep.  672;  In  re 
Hilton,  104  Fed.  Rep.  981  ;  In  re  Martin,  105 
Fed.  Rep.  753  ;  In  re  Franklin,  106  Fed.  Rep. 
666;  In  re  Neely,  108  Fed.  Rep.  371;  In  re 
Kleinhans,  113  Fed.  Rep.  107;  Beach  v.  Macon 
Grocery  Co.,  (C.  C.  A.)  116  Fed.  Rep.  143; 
In  rc  Goldberg,  117  Fed.  Rep.  692. 

Court  of  Bankruptcy  May  Stay  Action  Pending 
in  State  Court —  United  States.  —  In  re  Russell, 
(C.  C.  A.")  101  Fed.  Rep.  248;  In  re  Emslie, 
( (  .  C.  A.")  102  Fed.  Rep.  291  ;  Wagner  v.  U.  S., 
(C.  C.  A.)  104  Fed.  Rep.  133;  Carling  v.  Sey- 
mour I  umber  Co.,  (C.  C.  A.)  113  Fed.  Rep. 
483;  In  re  Gutman,  114  Fed.  Rep.  1009;  In  re 
Tune,  115  Fed.  Rep.  906;  In  re  Miller,  118 
Fed.  Rep.  361  ;  In  re  Hornstein,  122  Fed.  Rep. 
266:  In  rc  De  Lany,  124  Fed.  Rep.  280;  In  re 
Knight,  125  Fed.  Rep.  35;  In  re  Eastern  Com- 
mission, etc.,  Co.,  129  Fed.  Rep.  847;  In  re 
Mertens.  131  Fed.  Rep.  507;  In  re  Vastbinder, 
132  Fed.  Rep.  718;  In  re  Hicks,  133  Fed.  Rep. 
730;  In  re  Lines,  133  Fed.  Rep.  803.  See  also 
In  re  Flanders,  121  Fed.  Rep.  936. 

loiva.  —  Sioux  City  First  Nat.  Bank  v.  Flynn, 
117  Iowa  493. 

Missouri.  —  St.  Louis  World  Pub.  Co.  v. 
Rinlto  Grain,  etc.,  Co.,  108  Mo.  App.  479. 

\ebraska.  —  Mclntyre  v.  Malone,  (Neb.  1902) 
91  N.  W.  Rep.  246. 

Referee  Has  No  Power  to  8tay  Proceedings  in 
8tate  Court.  —  In  re  Siebert,  133  Fed.  Rep.  781. 

Actions  on  Debts  Not  Provable  in  Bankruptcy 
wil!  not  he  stayed.    In  rc  Cole,  1 06  Fed.  Rep.  837. 

Foreclosure  Proceedings.  In  In  rc  San  Ga- 
briel Sanatorium  Co.,  (C.  C.  A.)  1 1 1  Fed.  Rep. 
892,  reversing  (C.  C.  A.)  102  Fed.  Rep.  313, 
the  court  refused  to  enjoin  foreclosure  pro- 
ceedings in  the  state  court  pending  the  deter- 
mination of  the  validity  of  the  mortgage  lien  in 
the  bankruptcy  court.  But  compare  In  re  Gerdes, 


102  Fed.  Rep.  318;  In  re  Porter,  109  Fed.  Rep. 
in. 

When  Enforcement  of  Mechanics'  Liens  Not 
Restrained.  — In  re  Horton,  (C.  C.  A.)  102 
Fed.  Rep.  986. 

Proceedings  Against  Exempted  Property.  — 
Attachment  proceedings  against  exempt  prop- 
erty upon  which  the  bankrupt  has  waived  his 
exemption,  such  waiver  being  allowable  by  the 
law  of  the  state,  will  not  be  enjoined.  B.  F. 
Roden  Grocery  Co.  v.  Bacon,  (C.  C.  A.)  133 
Fed  Rep.  515. 

Usually  Vacated  as  Matter  of  Course  After  Dis- 
charge.—  In  re  Rosenthal,  108  Fed.  Rep.  368. 

2.  Actions  Involving  Bankrupt's  Title  to  Prop- 
erty.—  In  re  Ward,  104  Fed.  Rep.  985;  In  re 
Seebold,  (C.  C.  A.)  105  Fed.  Rep.  910;  In  rc 
Wells,  114  Fed.  Rep.  222. 

As  to  the  jurisdiction  of  a  bankruptcy  court 
under  the  Act  of  1898  to  enjoin  proceedings  in 
the  state  court  for  the  recovery  of  property  in 
the  possession  of  the  bankruptcy  court,  see 
infra,  754.  3. 

3.  Actions  for  Debts  Not  Dischargeable  in 
Bankruptcy. — In  re  Neely,  (C.  C.  A.)  113 
Fed.  Rep.  210;  In  re  Wollock,  120  Fed.  Rep. 
516;  Mackel  v.  Rochester,  135  Fed.  Rep.  904. 

705.  4.  No  Lien  Obtainable  After  Commence- 
ment of  Proceeding. —  In  re  Roeber,  (C.  C.  A.) 
121  Fed.  Rep.  449  ;  Kinmouth  v.  Braeutigam,  63 
N.  T.  Eq.  103;  Garretson  v.  Clark,  (N.  J.  1904) 
57  Atl.  Rep.  414.  See  Crane  Co.  v.  Pneumatic 
Signal  Co.,  182  N.  Y.  545,  affirming  94  N.  Y. 
App.  Div.  53. 

6.  Existing  Liens  Not  Affected  in  Absence  of 
Special  Provisions.  —  Stickney,  etc.,  Coal  Co.  v. 
Goodwin,  95  Me.  246,  85  Am.  St.  Rep.  408; 
Hurlbut  v.  Brown,  72  N.  H.  235. 

Unrecorded  Liens  are  not  valid  under  the  Act 
of  1898,  §  67a.  See  In  rc  Wright,  107  Fed. 
Rep.  428. 

706.  1.  Liens  Created  by  Act  of  Parties  — 

United  States.  —  In  re  Browne,  104  Fed.  Rep. 
762;  City  Nat.  Bank  v.  Bruce,  (C.  C.  A.)  109 
Fed.  Rep.  69;  In  rc  Sanderlin,  109  Fed.  Rep. 
857  ;  In  re  Davidson,  109  Fed.  Rep.  882  :  In  re 
Soudan  Mfg.  Co.,  (C.  C.  A.)  113  Fed.  Rep. 
804:  In  re  Durham,  114  Fed.  Rep.  750;  Sted- 
man  v.  Monroe  Bank,  (C.  C.  A.)  117  Fed.  Rep. 
237;  Davis  7'.  Turner,  (C.  C.  A.)  120  Fed. 
Rep.  605  ;  Farmers'  Bank  v.  Carr,  (C.  C.  A.) 
127  Fed.  Rep.  690:  In  rc  Sawyer,  130  Fed. 
Rep.  384;  In  re  Prince,  131  Fed.  Rep.  546. 

New  lersey.  —  Asbury  Park  Rldg.,  etc., 
Assoc.  v.  Shepherd,  (N.  J.  1901)  50  Atl.  Rep.  65. 
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70<».     (b)  Lioni  Created  by  Statute.  —  See  notes  2,  3. 

(0)  Liens  Acquired  by  Legal  Proceedings  —  aa.  Rule  under  English  Bankruptcy 
Law.  —  See  note  4. 

66.  Rule  under  Bankruptcy  Law  of  United  States.  —  See  note  5. 
74>7.    See  note  1. 

70!>.  (3)  Circumstances  Affecting  Dissolution  of  Existing  Liens  —  In 
General.  —  See  notes  I,  2,  3. 


New  York.  —  Phillips  v.  Kahn,  96  N.  Y.  App. 
Div.  166. 

Under  the  Act  of  1898,  §  67c,  liens  given  within 
four  months  of  the  filing  of  the  petition  with 
intent  to  hinder,  delay,  or  defraud  creditors  are 
null  and  void.  In  re  Platts,  110  Fed.  Rep.  126; 
Egan  State  Bank  v.  Rice,  (C.  C.  A.)  119  Fed. 
Rep.  107;  In  re  Goldberg,  121  Fed.  Rep.  578; 
(  nil  inane  v.  State  Bank,  (Iowa  1902)  91  N. 
W.  Rep.  783. 

Effect  of  Recording  Acts  on  Validity  of  Liens. 
—  In  re  Lillington  Lumber  Co.,  132  Fed.  Rep. 
886  ;  Meyer  Bros.  Drug  Co.  v.  Pipkin  Drug  Co., 
(C.  C.  A.)  136  Fed.  Rep.  396;  In  re  Thorp,  130 
Fed.  Rep.  371  :^In  re  Cannon,  121  Fed.  Rep. 
582;  Guras  v.  Porter,  118  Fed.  Rep.  668;  In  re 
H.  G.  Andrae  Co.,  117  Fed.  Rep.  561;  In  re 
Jones,  116  Fed.  Rep.  431  ;  In  re  Josephson,  116 
Fed.  Rep.  404;  Arnold  v.  Eastin,  116  Ky.  686; 
Babbitt  v.  Kelley,  96  Mo.  App.  529 ;  Holdrege 
First  Nat.  Bank  v.  Johnson,  (Neb.  1903)  94  N. 
W.  Rep.  837 ;  Asbury  Park  Bldg.,  etc.,  Assoc. 
v.  Shepherd,  (N.  J.  1901)  50  Atl.  Rep.  65; 
Gove  v.  Morton  Trust  Co.,  96  N.  Y.  App.  Div. 
177;  Skilton  v.  Codington,  86  N.  Y.  App.  Div. 
166;  Texas  Brewing  Co.  v.  Mallette,  28  Tex. 
Civ.  App.  461. 

706.  2.  Liens  Created  by  Statute. —  hire 
Georgia  Handle  Co.,  (C.  C.  A.)  109  Fed.  Rep.  632  ; 
In  re  Oconee  Milling  Co.,  (C.  C.  A.)  109  Fed. 
Rep  866 ;  Duplan  Silk  Co.  v.  Spencer,  (C.  C. 
A.I  115  Fed.  Rep.  689;  In  re  Mitchell,  116  Fed. 
Rep.  87;  In  re  Mero,  128  Fed.  Rep.  631.  See 
also  Jr.  re  City  Trust  Co.,  (C.  C.  A.)  121  Fed. 
Rep.  706 ;  Holland  v.  Cunliff,  96  Mo.  App.  67. 

3.  In  re  Roeber,  (C.  C.  A.  )  121  Fed.  Rep.  449. 

4.  Rule  as  to  Attachments  and  Executions  under 
English  Statute. — In  re  Ford,  (1900)  1  Q.  B. 
264;  Re  Pollock,  87  L.  T.  N.  S.  238. 

5.  Judicial  Liens  Dissolved  by  Bankruptcy  Pro- 
ceedings under  Law  of  1898  —  United  States. — 
In  re  Kemp,  101  Fed.  Rep.  689;  In  re  Engle, 
105  Fed.  Rep.  893  ;  In  re  Moore,  107  Fed.  Rep. 
234;  In  re  Lesser,  108  Fed.  Rep.  201;  In  re 
D.  H.  Dougherty  Co.,  109  Fed.  Rep.  480;  In  re 
Wilkes,  112  Fed.  Rep.  975;  In  re  Ball,  123  Fed. 
Rep.  164;  In  re  Baird,  126  Fed.  Rep.  845,  af- 
firmed 133  Fed.  Rep.  717:  In  re  Weinger,  126 
Fed.  Rep.  875  ;  In  re  Hymes  Buggy,  etc.,  Co., 
130  Fed.  Rep.  977;  In  re  Tiffany.  133  Fed.  Rep. 
709;  Clarke  v.  Larremore,  188  U.  S.  486; 
Thompson  v.  Fairbanks,  196  U.  S.  516. 

Georgia.  —  Armour  Packing  Co.  v.  Wynn, 
119  Ga.  683;  Mohr  y.  Mattox,  120  Ga.  962. 

Indiana.  —  Severin  v.  Robinson,  27  Ind.  App. 
55- 

Kentucky.  —  Wood  v.  Carr,  115  Ky.  303; 
Thompson  v.  Ragan,  (Ky.  1904)  78  S.  W.  Rep. 
485. 

Minnesota.  —  Watschke  7'.  Thompson,  85 
Minn.  705;  Cavanaugh  v.  Fenley,  (Minn.  1905) 
103  N.  W.  Rep.  711. 


New  York.  —  Hard't  V.  Schuylkill  Plush,  etc., 
Co.,  69  N.  Y.  App.  Div.  90  ;  De  Graff  v.  Lang, 
92  N.  Y.  App.  Div.  564. 

Ohio.  —  Rodgers  v.  Forbes,  23  Ohio  Cir.  Ct. 
438. 

Rhode  Island.  —  Schmilovitz  v.  Bernstein,  22 
R.  I.  330  :  Mauran  v.  Crown  Carpet  Lining  Co., 
23  R.  I.  324. 

Texas.  —  Kosches  v.  Libowitz,  (Tex.  Civ. 
App.  1900)  56  S.  W.  Rep.  613. 

Vermont.  —  Thompson  v.  Fairbanks,  75  Vt. 
361,  104  Am.  St.  Rep.  899. 

707.  1.  Paragraph  f  Applies  to  Both  Volun- 
tary and  Involuntary  Bankruptcy.  —  In  re  Mc- 
Cartney, 109  Fed.  Rep.  621  ;  McKenney  v. 
Cheney,  118  Ga.  387;  Mohr  v.  Mattox,  120  Ga. 
962;  Cavanaugh  v.  Fenley,  (Minn.  1905)  103 
N.  W.  Rep.  711  ;  Mencke  v.  Rosenberg,  202  Pa. 
St.  131,  90  Am.  St.  Rep.  618.  See  also  Wallace 
v.  Camp,  200  Pa.  St.  220. 

Repugnancy  of  Provisions.  — In  re  Tune,  115 
Fed.  Rep.  906. 

If  Lien  Was  Obtained  Within  Period  Named. 
—  In  re  Darwin,  (C.  C.  A.)  117  Fed.  Rep.  407; 
National  Bank,  etc.,  Co.  v.  Spencer,  53  N.  Y. 
App.  Div.  547 ;  In  re  Kaupisch  Creamery  Co., 
107  Fed.  Rep.  93. 

Where  the  Lien  Has  Actually  Been  Enforced 
the  creditor's  right  to  retain  the  proceeds  is  not 
affected  by  section  67/.  Greene  v.  Montana 
Brewing  Co.,  28  Mont.  380 ;  Levor  v.  Seiter,  69 
N.  Y.  App.  Div.  33. 

Statutory  Liens  Not  Within  Paragraph  f.  — 
In  re  Laird,  (C.  C.  A.)  109  Fed.  Rep.  555. 

As  Between  the  Creditor  and  the  Bankrupt  the 
lien  is  not  affected  by  section  67^,  which  is 
held  to  invalidate  the  lien  only  as  against  the 
bankrupt's  creditors.  McKenney  v.  Cheney.  118 
Ga.  387;  Frazee  v.  Nelson,  179  Mass.  456,  88 
Am.  St.  Rep.  391  ;  Boyce  v.  Johnson,  72  N.  H. 
41  ;  Hutchins  v.  Cantu,  (Tex.  Civ.  App.  1902) 
66  S.  W.  Rep.  138. 

Judgment  Itself  Not  Discharged.  —  Davis  v. 
Jewett,  17  S.  Dak.  410. 

That  the  Debt  on  Which  the  Judgment  Is  Based 
Was  Not  Dischargeable  does  not  prevent  the 
lien  of  the  judgment  from  being  void.  Matter 
of  Benedict,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N. 
Y.)  230. 

That  the  Debtor  Was  Insolvent  at  the  time 
the  lien  was  secured  is  conclusively  established 
by  the  adjudication  of  the  bankruptcy  court  to 
that  effect,  and  the  question  cannot  be  retried 
in  an  action  by  the  trustee  to  recover  from  the 
creditor  who  enforced  the  lien.  De  Graff  v. 
Lang,  92  N.  Y.  App.  Div.  564. 

Lien  Against  Firm  Not  Affected  by  Bankruptcy 
of  Partner.  —  McNair  v.  Mclntyre,  (C.  C.  A.) 
113  Fed.  Rep.  113, 

709.  1.  Necessity  of  Proceeding  under  Stat- 
ute. —  Murray  v.  Beal,  23  Utah  548 ;  Snyder  v. 
Smith,  185  Mass.  58. 
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710.     If  the  Property  Attached  Is  Not  Subject  to  the  Bankruptcy  Law.  —  See  note  5^ 
Effect  of  Judgment  in  Attachment  Suit.  —  See  note  8. 
A  Sale  under  an  Attachment.  —  See  note  9. 

713.  XII.  Assignee  or  Trustee  —  1.  Appointment  and  Tenure  —  a.  How 

Selection  Is  Made  —  (i)  Election  by  Creditors  —  (b)  Meeting  of  Creditors  — 
dd.  Conduct  of  Meeting  —  A  Meeting  May  Be  Adjourned.  —  See  note  J. 

(c)  Eight  to  Vote  —  aa.  In  General.  —  See  note  9. 

714.  Partnerships. — See  note  I. 

dd.  Power  of  Attorney.  —  See  note  9. 

715.  ee.  Postponing  Proof  or  Allowance  of  Claims.  — See  note  2. 

(d)  Votes  Necessary  to  Elect.  —  See  note  4. 
71G.     In  Computing  the  Number  of  Creditors.  —  See  note  6. 

717.  (e)  Confirmation  of  Election  —  bb.  Grounds  for  Refusing  —  Confirmation  Hat 
Been  Refused.  —  See  note  I. 

(2)  Appointment  by  Court.  — See  note  9. 


709.  2.  Bankruptcy  Proceeding  Operates  Ex 
Proprio  Vigore. —  Clarke  v.  Larremore,  188  U.  S. 
486. 

3.  Liens  Not  Obtained  Within  Period  Designated 
by  Statute  —  United  States.  —  Metcalf  v.  Bar- 
ker, 187  U.  S.  165  ;  In  re  Blair,  108  Fed.  Rep. 
529;  In  re  Beaver  Coal  Co.,  (C.  C.  A.)  113 
Fed.  Rep.  889;  Owen  v.  Brown,  (C.  C.  A.)  120 
Fed.  Rep.  812;  In  re  English,  122  Fed.  Rep. 
113,  (C.  C.  A.)  127  Fed.  Rep.  940;  In  re  Snell, 
125  Fed.  Rep.  154;  In  re  Vastbinder,  132  Fed. 
Rep.  718. 

California.  —  Perkins  v.  Maier,  etc.,  Brewery, 
133  Cal.  496. 

Missouri.  —  Pepperdine  v.  Seymour  Bank,  100 
Mo.  App.  387. 

Nebraska.  —  Grandin  v.  First  Nat.  Bank, 
(Neb.  1904)  98  N.  W.  Rep.  70. 

New  Hampshire.  —  Hurlbutt  v .  Brown,  72  N. 
H.  235. 

New  York.  —  Hillyer  v.  Le  Roy,  179  N.  Y. 
369;  Iselin  v.  Goldstein,  (Suprh.  Ct.  Spec.  T.) 
35  Misc.  (N.  Y.)  489. 

Pennsylvania.  —  Mencke  v.  Rosenberg,  202 
Pa.  St.  131,  90  Am.  St.  Rep.  618. 

Rhode  Island.  —  Tucker  v.  Denico,  26  R.  I. 
560;  Doyle  v.  Heath,  22  R.  I.  213. 

Texas.  —  Eason  v.  Garrison,  36  Tex.  Civ. 
App.  574- 

Utah.  —  Murray  v.  Beal,  23  Utah  548 
Judgments  Entered  After  the  Bankruptcy  Pro- 
ceedings have  been  begun  are  not  within  sec- 
tion 6yf.    In  re  Engle,  105  Fed.  Rep.  893;  Kin- 
mouth  v.  Braeutigam,  65  N.  J.  L.  165. 

In    the    Computation    of    Time.  —  Jones  v. 
Stevens,  94  Me.  582. 

710.  5.  A  Lien  on  Property  Exempted  by  the 
Bankruptcy  Act  has  been  held  not  to  be  affected 
by  the  bankruptcy.  McKinney  v.  Cheney,  118 
Ga.  387;  Smith  v.  7nchry,  121  Ga.  467;  Jewett 
v.  Huffman,  (N.  Dak.  1905)  103  N.  W.  kep. 
408. 

3.  Judgment  in  Attachment  Suit  Before  Com- 
•  encement  of  Bankruptcy  Proceeding.  —  Clarke 
v.  Larremore,  188  U.  S.  486. 

9.  Sale  of  Attached  Property  —  Assignee  in 
Bankruptcy  Entitled  to  Proceeds.  —  Clarke  v.  I  ar- 
remore,  188  U.  S.  486  ;  In  re  Kenney,  (C.  C.  A.) 
105  Fed.  Rep.  897. 

7  lit.  7.  Adjournment  to  Agree  on  Trustee. — 
Jn  re  Nice,  123  Fed.  Rrp.  987. 

9.  Must  Be  Present  in  Person  or  by  Attorney  in 
3  Supp,  E.  of  L. —  41  641 


Order  to  Vote.  —  In  re  Mackellar,  116  Fed.  Rep. 
547- 

714.  1.  Right  of  Individual  Creditors  to  Vote 

—  Though  all  of  the  assets  are  partnership 
property  the  creditors  of  cne  partner  are  en- 
titled to  vote  for  the  election  of  the  trustee  in 
his  individual  bankruptcy.  In  re  Beck,  no  Fed. 
Rep.  140. 

9.  Necessity  of  Power  of  Attorney.  —  In  re 

Richards,  103  Fed.  Rep.  849;  In  re  Scully,  108 
Fed.  Rep.  372;  In  re  Lazoris,  120  Fed.  Rep.  716. 
See  also  In  re  Cooper,  135  Fed.  Rep.  196. 

But  an  attorney  at  law  r.houid  be  counted  in 
computing  the  number  of  creditors  present, 
since  he  represents  his  client  at  the  meeting, 
though  he  has  no  sufficient  p:wer  of  attorney 
to  admit  his  vote.  In  re  Henschel,  (C.  C.  A.) 
113  Fed.  Rep.  443. 

Referee  May  Inquire  into  Powers  of  Attorney. 

—  In  re  McGill,  (C.  C.  A.)  106  Fed.  Rep.  65. 
Instrument  Must  Be  Produced.  —  In  re  Blue 

Ridge  Packing  Co.,  125  Fed.  Rep.  619. 

715.  2.  Creditors  with  Doubtful  Claims  Not 
Allowed  to  Vote. —  In  re  Malino,  118  Fed.  Rep. 
368. 

4.  Majority  Must  Be  of  All  Claims  Proved  or 
Allowed. — In  re  Henschel,  109  Fed.  Rep.  861, 
modified  114  Fed.  Rep.  968. 

716.  6.  Claims  Assigned  by  Several  Creditors 
to  a  Trustee  form  the  basis  for  a  cingle  vote 
only.  In  re  E.  T.  Kenney  Co.,  136  Fed.  Rep.  451. 

717.  1.  Election  by  Influence  or  in  Interest 
of  Bankrupt. —  See  Falter  v.  Reinhard,  104 
Fed.  Rep.  292:  In  re  Rekersdres,  108  Fed.  Rep. 
206;  In  re  Dayville  Woolen  Co.,  114  Fed.  Rep. 
674. 

9.  Appointment  in  Default  of  Election.  —  In  re 

Richards,  103  Fed.  Rep.  849;  In  re  Newton,  ( C. 
C.  A.)  107  Fed.  Rep.  429;  Clark  v  Pidcock, 
(C.  C.  A.}  129  Fed  Rep.  745  ;  In  re  Cohen.  131 
Fed.  Rep.  391.  See  also  In  re  Hare,  119  Fed. 
Rep.  246. 

Only  Where  Creditors  Fail  to  Elect.  —  In  rc 

Mangan,  133  Fed.  Rep.  1000;  In  rc  Mackellar, 
116  Fed.  Rep.  547.  See  also  In  re  Nice,  123 
Fed.  Rep.  987. 

Where  There  Are  No  Assets  Except  Exempt 
Property  no  trustee  need  be  appointed.  Smalley 
v.  Laugenour,  30  Wash.  307.  But  if  assets  are 
subsequently  discovered  the  court  should  ap- 
point a  triutec.  Rand  v.  Iowa  Cent.  R.  Co.,  96 
N.  Y.  App.  Div.  413. 
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7  1*.    /'.  WHO  May  Be  Appointed.  —  See  notes  8,  io,  na. 
7  1t>.    e.  Termination  of  Office  —  (i)  Discharge  After  Completion  of 
Duties.  —  See  notes  8,  9. 

7*«JO.    (2)  Removal — The  State  Insolvency  Laws.  —  See  note  2. 

Grounds  of  Removal.  —  See  note  6. 
7*21.    See  note  2. 

(3)  Death  of  Debtor.  —  See  note  3. 

(4)  Death  of  Assignee  or  Trustee.  —  See  note  4. 

2.  What  Passes  to  Assignee  or  Trustee — a.  General  RULE. — See 


,  note  7. 
7  "ill. 


Property  of  Bankrupt's  Wife.  —  See  notes  I,  2. 
An  Interest  Accruing  under  a  Will.  —  See  note  5. 
The  Good  Will  of  a  Business.  —  See  note  6. 

b.  Leases. — See  note  7. 


71  §.    8.  Agent  or  Attorney  of  Creditor  Not 

Disqualified.  —  In  re  Blue  Ridge  Packing  Co., 
125  Fed.  Rep.  619.    But  see  In  re  Gordon  Sup- 
ply, etc.,  Co.,  129  Fed.  Rep.  622. 
10.  Stockholder.  —  In  re  Lazoris,  120  Fed.  Rep. 

716. 

1  In .  Incurring  Hostility  of  Bankrupt  No  Disquali- 
fication.—  In  re  Mangan,  133  Fed.  Rep.  1000. 

719.  8.  Termination  of  Trustee's  Office.  — 

In  re  Paine,  127  Fed.  Rep.  246. 

9.  Under  the  Act  of  1898  the  creditors  must 
elect  a  new  trustee  when  the  bankrupt's  estate 
is  reopened,  and  the  court  cannot  appoint  un- 
less the  creditors  fail  to  elect.  In  re  Newton, 
(C.  C.  A.)  107  Fed.  Rep.  429. 

720.  2.  Removal  under  State  Insolvency 
Laws.  —  Markell  v.  Hill,  (Supm.  Ct.  Spec.  T.) 
34  Misc.  (N.  Y.)  133,  reversed  on  other  grounds 
64  N.  Y.  App.  Div.  191  ;  Matter  of  Sheldon, 
72  N.  Y.  App.  Div.  625,  affirmed  173  N.  Y. 
287. 

6.  Instances  of  Neglect  and  Misconduct.  — 

Becoming  a  bankrupt.  In  re  Newman,  (1899) 
2  Q.  B.  587- 

721.  2.  Selection  of  Improper  Person. — 
Long  v.  Campbell,  133  Ala.  353. 

3.  Death  of  Debtor.  —  In  re  Spalding,  134  Fed. 
Rep.  507. 

4.  Death  of  Assignee  or  Trustee. —  In  re  Mor- 
ton, 118  Fed.  Rep.  908;  People  v.  Feitner,  167 
N.  Y.  1,  82  Am.  St.  Rep.  698. 

A  Successor  Will  Not  Be  Appointed  solely  to  make 
a  conveyance  to  quiet  the  title  to  property  in- 
adequately conveyed  by  the  deceased  assignee. 
In  re  Haskell,  134  Fed.  Rep.  309. 

7.  All  Property  of  Bankrupt  or  Insolvent  Passes 
to  Assignee  —  United  States.  —  In  re  Stoner, 

105  Fed.  Rep.  752;  Pickens  v.  Dent,  (C.  C.  A.) 

106  Fed.  Rep.  653  ;  In  re  Mosier,  112  Fed.  Rep. 
138;  In  re  Hull,  115  Fed.  Rep.  858;  In  re  Carr, 
117  Fed.  Rep.  572;  In  re  Martin-Vernon  Music 
Co.,  132  Fed  Rep.  983. 

Maine,  —  Fleming  v.  Courtenay,  98  Me.  401, 
99  Am.  St.  Rep.  414. 

Massachusetts.  —  Elmore  v.  Symonds,  183 
Mass.  321. 

New  Jersey.  —  Loucheim  v.  Casperson,  61  N. 
J.  Eq.  529. 

New  York.  —  New  Jersey  Steel,  etc.,  Co.  v. 
Robinson,  74  N.  Y.  App.  Div.  481,  reversed  178 
N.  Y.  632 ;  Pearsall  v.  Nassau  Nat.  Bank,  74 
N.  Y.  App.  Div.  89 ;  Freeman  v.  Freeman,  86 
N,  Y,  App.  Div,  no, 


North  Carolina.  —  Hallyburton  v.  Slagle,  130 
N.  Car.  482. 

Property  Stolen  from  the  Bankrupt  passes  to  the 
trustee.  Lord  v.  Seymour,  85  N.  Y.  App.  Div. 
617,  affirmed  177  N.  Y.  525. 

Books  and  Papers,  relating  to  the  bankrupt's 
business  and  owned  by  him,  will  pass.  In  re 
Hess,  134  Fed.  Rep.  109. 

Merchandise  Received  on  Conditional  Sale.  — 
Where  merchandise  sold  on  a  conditional  con- 
tract, with  the  understanding  that  it  is  to  be 
dealt  with  in  the  same  manner  as  other  property 
owned  by  the  vendee,  is,  by  the  state  law,  sub- 
ject to  seizure  by  the  vendee's  creditors, 
such  merchandise  in  the  hands  of  a  bankrupt 
vendee  passes  to  the  trustee.  In  re  Howland, 
109  Fed.  Rep.  869. 

Interest  in  Mortgaged  Lands.  —  Where  fore- 
closure of  a  mortgage  on  the  bankrupt's  land 
has  been  begun  in  a  state  court  before  the 
bankruptcy  proceedings  and  the  court  has  or- 
dered a  sale,  the  title  to  the  property  vests  in 
the  trustee  subject  to  the  decree  of  the  state 
court.  The  balance  after  the  discharge  of  the 
liens  should  be  paid  to  him.  In  re  Gerdes,  102 
Fed.  Rep.  318. 

723.  1.  Estates  by  the  Curtesy.  —  Elmore  v. 
Symonds,  183  Mass.  321. 

Income  from  Wife's  Lands. —  In  re  Rooney,  109 
Fed.  Rep.  601. 

2.  Purchase  in  Husband's  Name  with  Wife's 
Means.  —  Where  the  title  was  taken  by  the 
husband  in  his  own  name  without  the  wife's 
knowledge  or  consent,  it  was  held  that  she  was 
not  estopped  to  assert  her  interest  in  the  land 
as  against  the  husband's  creditors.  In  re  Gar- 
ner, no  Fed.  Rep.  123. 

5.  Interests  Accruing  under  Wills.  —  Watkins 
v.  Bigelow,  93  Minn.  361. 

6.  Good  Will  as  Assets  in  Bankruptcy.  —  Free- 
man v.  Freeman,  86  N.  Y.  App.  Div.  114,  quot- 
ing 16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
273  [723L 

7.  Rule  that  Leaseholds  Pass  to  Assignee  or 
Trustee.  — In  re  Baker,  (1901)  2  K.  B.  628; 
In  re  Adams,  134  Fed.  Rep.  142;  Watson  v, 
Merrill,  (C.  C.  A.)  136  Fed.  Rep.  359. 

Liability  of  Guarantor  of  Disclaimed  Lease.  — 
Where  a  lessee  for  a  term  of  years  becomes 
bankrupt,  and  his  trustee  disclaims  the  lease 
under  the  English  Bankruptcy  Act,  1883.  §  55, 
a  guarantor  of  the  payment  of  the  rent  under 
the  lease  is  under  no  liability  under  the  guaran- 
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725. 
726. 

note  4. 


c.  Franchises  and  Licenses  —  Patent  Rights.  —  See  note  1. 

Liquor  Licenses.  —  See  note  2. 

/.  Choses  in  Action  —  (i)  In  General.  —  See  note  7. 

See  notes  1,  3,  6,  7. 

(2)  Contracts  to  Purchase  Land.  —  See  notes  2,  3. 

(3)  Shares  or  Memberships  in  Corporations  and  Exchanges. 

Memberships  in  Exchanges.  —  See  note  5> 

(4)  Liabilities  of  Stockholders.  —  See  note  7. 

(5)  Insurance  Policies.  —  See  notes  9,  11. 


See 


tee  for  any  rent  after  the  date  of  the  disclaimer. 
Stacey  p.  Hill,  69  L.  J.  Q.  B.  796.' 

724.  1.  Patent  Eights,  granted  to  the  bank- 
rupt after  the  adjudication,  do  not  pass  to  the 
assignee,  though  the  application  for  the  patent 
was  pending  at  that  time.  rc  McDonnell, 

101  Fed.  Rep.  239;  In  re  Dann,  129  Fed.  Rep. 
495- 

Copyrights  in  which  the  bankrupt  holds  the 
record  title  pass  to  the  assignee.  In  rc  Howley- 
Dresser  Co.,  132  Fed.  Rep.  1002. 

2.  Liquor  Licenses.  —  Fisher  v.  Cushman,  (C. 
C.  A.)  103  Fed.  Rep.  860;  In  re  Olewine,  125 
Fed.  Rep.  840;  In  rc  McArdle,  126  Fed.  Rep. 
442;  Keyser  v.  Wessel,  (C.  C.  A.)  128  Fed. 
Rep.  281  ;  In  re  McGowan,  134  Fed.  Rep.  498. 

Where  Liquor  Licenses  Are  Mere  Personal  Privi- 
leges and  not  transferable,  they  will  not  pass 
to  the  assignee.  Bonnie  v.  Perry,  (Ky.  1904) 
78  S.  W.  Rep.  208. 

License  to  Occupy  Stall.  —  In  rc  Emrich,  101 
Fed.  Rep.  231. 

7.  Choses  in  Action.  —  Re  Hopkins,  86  L.  T.  N. 
S.  676;  Pickens  v.  Dent,  (C.  C.  A.)  106  Fed. 
Rep.  653;  Fuller  v.  New  York  F.  Ins.  Co.,  184 
Mass.  12;  Cleland  v.  Anderson,  66  Neb.  252; 
Lasater  v.  Jacksboro  First  Nat.  Bank,  96  Tex. 
345- 

A  Right  to  Establish  and  Enforce  a  Mechanic's 
Lien  passes  to  the  trustee.  Held  v.  New  York, 
83  N.  Y.  App.  Div.  509. 

An  Interest  in  a  Pending  Action  passes  to  the 
trustee,  where,  under  the  law  of  the  state,  such 
interest  is  assignable  although  the  right  of  ac- 
tion before  suit  brought  is  not  assignable.  Cle- 
land  v.  Anderson,  66  Neb.  252. 

Claim  for  Alimony  Does  Not  Pass.  —  In  re  Le 
Claire,  124  Fed.  Rep.  654. 

Action  by  Bankrupt  for  Breach  of  Contract  of 
Service  Occurring  After  Commencement  of  Bank- 
ruptcy. —  An  undischarged  bankrupt,  employed 
under  a  contract  of  service — for  example  as  a 
traveler  —  made  before  the  bankruptcy,  is  en- 
titled, if  the  trustee  in  the  bankruptcy  has  not 
intervened,  to  maintain  an  action  against  his 
employers  for  wrongful  dismissal  occurring 
after  the  commencement  of  the  bankruptcy. 
Bailey  v.  Thurston,  ("1903)  1  K.  B.  137. 

As  to  Equities  to  Which  Choses  in  Action  Are 
Subject.  —  A  trustee  in  bankruptcy,  being  under 
the  bankruptcy  laws  only  statutory  assignee  of 
the  bankrupt's  choses  in  action  subject  to  all 
equities  existing  therein  at  the  date  of  the 
commencement  of  the  bankruptcy,  cannot  ob- 
tain priority  over  a  good  equitable  mortgagee 
thereof  for  value  merely  by  giving  notice  before 
the  mortgagee.  In  re  Wallis,  (1902)  1  K.  B. 
719. 


725.  1.  Compensation  for  Services  Rendered 
by  Bankrupt. —  See  Rand  v.  Sage,  (Minn.  1905) 
102  N.  W.  Rep.  864. 

3.  Usurious  Interest  Paid  by  Bankrupt.  —  La- 
sater v.  Jacksboro  First  Nat.  Bank,  96  Tex.  345. 

6.  Substantial  Damage  Must  Have  Been  Done 
to  the  property  in  order  for  the  right  of  action 
to  pass  to  the  trustee  in  bankruptcy.  Rose  v. 
Buckett,  (1901)  2  K.  B.  449. 

7.  Personal  Torts  Not  Assets.  —  Cleland  v.  An- 
derson, (Neb.  1904)  98  N.  W.  Rep.  1075.  See 
also  Rose  v.  Buckett,  (1901)  2  K.  B.  449. 

726.  2.  Contracts  to  Purchase  Land,  —  In  re 
Clark,  118  Fed.  Rep.  358;  Dufheld  v.  Dosh,  124 
Iowa  286. 

Purchaser  from  Trustee  May  Compel  Specific 
Performance.  — Harriman  v.  Tyndale,  184  Mass. 
534- 

3.  Forfeiture  of  Contract  Before  Bankruptcy.  — 

Harriman  v.  Tyndale,  184  Mass.  534. 

4.  Shares  in  Corporations.  —  See  also  In  re 
Hooley,  (1899)  2  Q.  B.  579. 

5.  Membership  in  Exchange,  Etc.  —  Page  v. 
Edmunds,  187  U.  S.  596;  In  re  Page,  102  Fed. 
Rep.  746,  affirmed  (C.  C.  A.)  107  Fed.  Rep.  89; 
In  re  Page,  (C.  C.  A.)  107  Fed.  Rep.  89,  affirmed 
187  U.  S.  596;  In  re  Gaylord,  m  Fed.  Rep. 
717;  In  re  Neimann,  124  Fed.  Rep.  738;  In  re 
Hurlbutt,  (C.  C.  A.)  135  Fed.  Rep.  504. 

7.  Liability  of  Stockholders  for  Unpaid  Subscrip- 
tions.—  Commercial  Bank  v.  Warthen,  119  Ga. 
990  ;  Rathbone  v.  Ayer,  84  N.  Y.  App.  Div.  186. 

9.  Insurance  on  Debtor's  Life —  United  States. 

—  In  re  Boardman,  103  Fed.  Rep.  783;  In  re 
Welling,  (C.  C.  A.)  113  Fed.  Rep.  189;  In  re 
Holden,  (C.  C.  A.)  114  Fed.  Rep.  650;  Gould 
v.  New  York  L.  Ins.  Co.,  132  Fed.  Rep.  927; 
In  re  Coleman,  (C.  C.  A.)  136  Fed.  Rep.  818. 

Georgia.  —  Traders  Ins.  Co.  v.  Mann,  118 
Ga.  381. 

Kentucky.  —  Burnsides  v.  National  Bank, 
(Ky.  1901)  64  S.  W.  Rep.  520. 

Maine.  —  Pulsifer  v.  Hussey,  97  Me.  434. 

New  York.  —  VValdron  v.  Becker,  (Supm.  Ct. 
Tr.  T.)  33  Misc.  (N.  Y.)  182. 

Pennsylvania.  —  Carr  v.  Myers,  211  Pa.  St. 
349. 

Fire  Insurance  Policies.  —  Fuller  v.  New  York 
F.  Ins.  Co.,  184  Mass.  12. 

If  the  Policy  Has  No  Surrender  Value,  it  will  not 
pass  to  the  assignee.  In  rc  Slingluff,  106  Fed. 
Rep.  154;  In  re  Tosephson,  121  Fed.  Rep.  142, 
affirmed  (C.  C.  A.)  124  Fed.  Rep.  734;  Morris 
v.  Dodd.  no  Ga.  606,  78  Am.  St.  Rep.  129. 

11.  Insurance  for  Benefit  of  Bankrupt's  Family. 

—  In  re  Mertens,  131  Fed.  Rep.  972;  Pulsifer  v. 
Hussey,  97  Me.  434.  See  also  In  re  Harrison, 
(1900)  2  Q.  B.  710. 
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7*J7.    ,  Conditional,  Contingent,  and  Defeasible  Interests. — 
Sec  notes  6,  7,  8. 
7*.2s.    See  note  i. 

Trusts  and  Equitable  Interests  —  (i)  Property  Held  in 

Trust  by  Debtor.  — See  note  4. 

7*ito.     In  the  Case  of  Money  Held  in  Trust.  —  See  notes  3,  4,  5. 
7I50.     A  Factor  or  Commission  Merchant  or  Other  Agent.  —  See  note  I. 

(2)  Property  Held  in  Trust  for  Debtor.  —  See  notes  7,  8. 

(3)  Equities  and  Rights  of  Redemption.  —  See  note  9. 
781.    See  note  I. 


The  Liability  of  the  Insurer  Against  Injuries  to 
Employees  passes  to  the  trustee  Moses  v. 
Travellers  Ins.  Co.,  63  N.  J.  Eq.  260,  02  Am.  St. 
Rep.  663. 

727.    6.  Contingent  Claims.  —  hi  re  Hoadley, 

101  Fed.  Rep.  233;  In  re  Wetmore,  102  Fed. 
Rep.  290,  affirmed  (C.  C.  A.)  108  Fed.  Rep.  520; 
In  re  Gardner,  106  Fed.  Rep.  670;  In  re  Ehle, 
1 09  Fed.  Rep.  625. 

7.  Possibilities  Coupled  with  Interest. — In  re  St. 
John,  105  Fed.  Rep.  234;  In  re  Shenberger,  102 
Fed.  Rep.  978;  In  re  Twaddell,  110  Fed.  Rep. 
145;  In  re  Haslett,  116  Fed.  Rep.  681;  Loomer 
v.  Loomer,  76  Conn.  522. 

A  Vested  Remainder  passes  to  the  trustee. 
Woods  v.  Little,  (C.  C.  A.)  134  Fed.  Rep.  229; 
In  re  McHarry,  (C.  C.  A.)  11 1  Fed.  Rep.  498. 

8.  Income  Not  Subject  to  Debts  till  Actually 
Paid.  —  A  beneficiary  for  life  under  a  will, 
providing  that  the  income  shall  not  be  subject 
to  debts  until  actually  paid  to  him,  has  not 
such  an  interest  as  will  pass  under  the  will. 
Munroe  v.  Dewey,  176  Mass.  184,  79  Am.  St. 
Rep.  304. 

72§.  1.  Cases  Holding  that  Title  to  Property 
Held  under  Unrecorded  Conditional  Sale  Passes  to 
Trustee — United  States.  —  In  re  Tatem,  110 
Fed.  Rep.  519;  In  re  Kellogg,  112  Fed.  Rep.  52, 
affirmed  118  Fed.  Rep.  1017;  In  re  Garcewich, 
(C.  C.  A.)  115  Fed.  Rep.  87;  In  re  Fraizer, 
117  Fed.  Rep.  746;  In  re  Rabenau,  118  Fed. 
Rep.  472;  Chesapeake  Shoe  Co.  v.  Seldner,  (C. 
C.  A.)  122  Fed.  Rep.  593;  In  re  Carpenter, 
125  Fed.  Rep.  831  ;  In  re  Tweed,  131  Fed.  Rep. 
35S  ;  In  re  Butterwick,  131  Fed.  Rep.  371;  In 
re  Smith,  132  Fed.  Rep.  301  ;  In  re  Ducker, 
(C.  C.  A.)  134  Fed.  Rep.  43,  affirming  133  Fed. 
Rep.  771;  In  re  Press-Post  Printing  Co.,  134 
Fed.  Rep.  998;  Dolle  v.  Cassell,  (C.  C.  A.)  135 
Fed.  Rep.  52;  In  re  Rasmussen,  136  Fed.  Rep. 
704. 

Massachusetts.  —  Haskell  v.  Merrill,  179 
Mass.  120. 

Nebraska.  —  Logan  v.  Nebraska  Moline  Plow 
Co.,  (Neb.  1902)  92  N.  W.  Rep.  129,  (Neb. 
1903)  93  N.  W.  Rep.  1 128. 

The  trustee  must  offer  to  pay  the  balance  of 
the  purchase  price  before  he  can  have  the  con- 
ditional vendor  enjoined  from  removing  the 
property.    In  re  Smith,  119  Fed.  Rep.  1004. 

Cases  Holding  that  Title  to  Property  Held 
under  Unrecorded  Conditional  Sale  Does  Not  Pass 
to  Trustee. —  In  re  Hinsdale,  in  Fed.  Rep. 
502;  In  re  Sewell,  in  Fed.  Rep.  791;  In  re 
Burkle,  116  Fed.  Rep.  766;  In  re  Wise,  121 
Iowa  359. 

In  Hewit  v.  Berlin  Mach.  Works,  194  U.  S. 
jq(>.  it  was  held  that  where  the  statute  required 


recording   only   as   against   "  subsequent  pur- 
chasers, pledgees,  or  mortgagees  in  good  faith," 
title  did  not  pass  to  the  trustee. 
4.  Assignee  Not  Entitled  to  Trust  Property.  — 

In  re  Upson,  123  Fed.  Rep.  807;  In  re  Spencer, 
128  Fed.  Rep.  654.  See  also  King  v.  Hutton, 
(1900)  2  Q.  B.  504;  In  re  Drucker,  (1902)  2 
K.  B.  237. 

Rescission  of  Sale  for  Fraud.  —  In  re  Hamilton 

Furniture,  etc.,  Co.,  117  Fed.  Rep.  774;  In  re 
Patterson,  125  Fed.  Rep.  562.  See  also  In  re 
Mertens,  131  Fed.  Rep.  507. 

If  the  Debtor  Has  a  Lien  Against  the  Trust 
Property  for  expenses  incurred  it  passes  to  the 
trustee  in  bankruptcy.  Jennings  v.  Mather, 
(1902)  1  K.  B.  1. 

729.  3.  Rules  as  to  Trust  Funds  Stated.  - 
In  re  Marsh,  116  Fed.  Rep.  396;  In  re  Mulli- 
gan, 116  Fed.  Rep.  715;  In  re  Wilkesbarre 
Furniture  Mfg.  Co.,  130  Fed.  Rep.  796;  Bank 
Com'rs  v.  Security  Trust  Co.,  70  N.  H.  536. 
See  also  In  re  Graff,  117  Fed.  Rep.  343.  But 
see  In  re  Lake,  (1901)  1  K.  B.  710. 

4.  Right  of  Cestui  Que  Trust  to  Lien  on  General 
Estate.  — In  re  Marsh,  116  Fed.  Rep.  396;  In 
re  Mulligan,  116  Fed.  Rep.  715  ;  Bills  v.  Schliep, 
(C.  C.  A.)  127  Fed.  Rep.  103;  In  re  Gaskill, 
130  Fed.  Rep.  235;  Winston  v.  Miller,  139  Ala. 
259.    See  also  In  re  Oliver,  132  Fed.  Rep.  589. 

5.  Burden  of  Proof. — In  re  Marsh,  116  Fed. 
Rep.  396;  /;/  re  Mulligan,  116  Fed.  Rep.  715. 

730.  1.  Factors,  Commission  Merchants,  Etc. 
—  In  re  Watson,  (1904)  2  K.  B.  753;  In  re 
Woods,  121  Fed.  Rep.  599;  In  re  Taft,  (C.  C. 
A.)   133  Fed.  Rep.  511. 

7.  Property  Held  in  Trust  for  Debtor.  —  Loomer 
v .  Loomer,  76  Conn.  522  ;  Brown  v.  Barker,  68 
N.  Y.  App.  Div.  592.  See  also  In  re  Tiffany, 
133  Fed.  Rep.  799. 

Deposit  in  Bank  Held  in  Trust.  —  A  bank,  re- 
ceiving a  deposit,  knowing  of  the  insolvency  of 
the  depositor,  and  that  the  fund  was  ultimately 
to  be  appropriated  for  the  benefit  of  all  credit- 
ors, cannot  set  off  the  amount  against  a  claim 
against  the  debtor,  but  must  turn  over  the  sum 
to  the  trustee.  Lynam  v.  Belfast  Nat.  Bank, 
98  Me.  448. 

8.  Assignee  Precluded  by  Terms  of  Trust.  — 

Where  the  right  to  surplus  proceeds  of  an  ex- 
press trust  cannot  be  transferred,  it  has  been 
held  not  to  pass  to  the  trustee  under  the  pro- 
visions of  the  Bankruptcy  Act.  Butler  v.  Bau- 
douine,  84  N.  Y.  App.  Div.  215,  affirmed  177 
N.  Y.  530. 

9.  Equities  and  Rights  of  Redemption.  —  In  re 

Novak,  in  Fed.  Rep.  161;  In  re  Bacon,  132 
Fed.  Rep.  158;  Sowles  v.  Lewis,  75  Vt.  59. 

731.  1,  Encumbered  Property,  —  f»t  re  Kel- 
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731.  i.  Undivided  Interests  —  (i)  Partnership  Property.  —  See 
note  5. 

/  Property  Transferred  by  Debtor  —  (1)  In  General. — See 

note  7. 

732.  (2)  Fraudulent  Conveyances.  —  See  note  1. 

733.  (3)  Assignments  for  Benefit  of  Creditors.  —  See  notes  3,  5. 


logg,  113  Fed.  Rep.  120,  affirmed  (C.  C.  A.) 
121  Fed.  Rep.  333;  In  re  Goldsmith,  118  Fed. 
Rep.  767;  In  re  Nicholas,  122  Fed.  Rep.  301; 
John  P\  Kane  Co.  v.  Kinney,  174  N.  Y.  69. 

Mortgaged  Personalty,  with  a  power  of  sale  in 
the  bankrupt,  passes  to  the  assignee.  In  re 
Hull,  us  Fed.  Rep.  858. 

731.  5.  Assignee  of  One  Partner  Not  Entitled 
to  Deal  with  Joint  Property.  — In  re  Kindt,  101 
Fed.  Rep.  107  ;  Ludowici  Roofing  Tile  Co.  v. 
Pennsylvania  Blind  Inst.,  116  Fed.  Rep.  661; 
In  re  Mercur.  116  Fed.  Rep.  655,  (C.  C.  A.)  122 
Fed.  Rep.  384;  Moses  v.  Pond,  (Supm.  Ct.  Spec. 
T.)  32  Misc.  (N.  Y.)  406;  Houston  Ice,  etc., 
Co.  v.  Fuller,  26  Tex.  Civ.  App.  239. 

After  Transfer  of  Firm  Assets  to  Individual.  — ■ 
Where,  on  dissolution  of  the  firm,  the  partner- 
ship property  passed  to  one  of  the  members, 
money  thereafter  paid  out  of  such  partnership 
property  in  fraud  of  the  firm  creditors  may  be 
recovered  by  the  tniftee  of  the  individual  part- 
ner to  whom  such  assets  passed.  Hodgskin  v. 
Heim,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (.N.  Y.) 
548. 

7.  Property  Transferred  Before  Bankruptcy.  — 

Friedman  v.  Verchofsky,  105  111.  App.  414; 
Myers  v.  Fultz,  124  Iowa  437;  Clarke  v.  Sher- 
man, (Iowa  1905)  103  N.  W.  Rep.  982;  Skillin 
v.  Maibrunn,  75  N.  Y.  App.  Div.  588,  affirmed 
176  N.  Y.  588;  Piedmont  Sav.  Bank  v.  Levy, 
138  N.  Car.  274. 

Failure  to  Record  a  Chattel  Mortgage.  —  In  re 
H.  G.  Andrae  Co.,  117  Fed.  Rep.  561. 

732.  1.  Assignees  in  Insolvency  May  Avoid 
Fraudulent  Conveyances — England.  —  In  re  Slo- 
bodinsky,  (1903)  2  K.  B.  517.  See  also  Re  Ely, 
82  L.  T.  N.  S.  soi. 

United  States.  —  In  re  Mullen,  101  Fed.  Rep. 
413;  In  re  Schenck,  116  Fed.  Rep.  554;  In  re 
Toothaker,  128  Fed.  Rep.  187. 

Alabama.  —  Andrews  v.  Mather,  134  Ala.  365, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  732. 

Arkansas.  —  Wiley  v.  McBride,  (Ark.  1905) 
85  S.  W.  Rep.  84. 

California.  —  In  re  Strock,  128  Cal.  658. 

Connecticut.  —  Unmack  v.  Douglass,  75  Conn. 
6.33- 

Florida.  —  Beasley  v.  Coggins,  (Fla.  1904)  37 
So.  Rep.  213. 

Illinois.  —  Hoffman  v.  Chicago  Title,  etc., 
Co.,  198  111.  452;  Friedman  v.  Verchofsky,  105 
111.  App.  414. 

Iowa.  —  Ferguson  v.  Lederer,  (Iowa  1905) 
103  N.  W.  Rep.  794. 

Kansas.  —  Sherman  v.  Luckhardt,  67  Kan.  682. 

Kentucky.  —  Bonnie  v.  Perry,  (Ky.  1904)  78 
S.  W.  Rep.  208. 

Maine.  —  Annis  v.  Buttcrficld,  99  Me.  181. 

Minnesota.  —  Oliver  Hilgers,  88  Minn.  35; 
Schmitt  v.  Dahl,  88  Minn.  506:  Swedish-Ameri- 
can Nat.  Bank  v.  Gardner  First  Nat.  Bank,  89 
Minn.  98. 


Mississippi.  —  Holloway,  etc.,  Co.  v.  Brame, 
83  Miss.  335. 

Missouri.  —  Buder  v.  Columbia  Distilling  Co., 
96  Mo.  App.  558. 

Nebraska.  —  Sheldon  v.  Parker,  66  Neb. 
610. 

New  Jersey.  —  Wimpfheimer  v.  Perrine,  (N. 
J.  1901)  50  Atl.  Rep.  356. 

Nczv  York.  —  Creteau  v.  Foote,  etc.,  Glass 
Co.,  54  N.  Y.  App.  Div.  168:  Hodgskin  v.  Heim, 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  548; 
Gans  v.  Weinstein,  (Supm.  Ct.  Spec.  T. )  37 
Misc.  (N.  Y.)  209,  reversed  on  other  grounds 
83  N.  Y.  App.  Div.  358;  Barker  v.  Franklin, 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  292; 
Skillen  v.  Endelman.  (Supm.  Ct.  Spec.  T.)  39 
Misc.  (N.  Y.)  261  ;  Hillyer  v.  LeRoy,  84  N.  Y. 
App.  Div.  129,  modified  179  N.  Y.  369;  Brunne- 
mer  v.  Cook,,  etc.,  Co.,  89  N.  Y.  App.  Div.  406, 
180  N.  Y.  188;  Saxton  v.  Sebring,  96  N.  Y. 
App.  Div.  570. 

North  Carolina.  —  Hallyburton  v.  Slagle,  130 
N.  Car.  482;  Cox  v.  Wall,  132  N.  Car.  730. 

Oregon.  —  Moore,  Schafer  Shoe  Mfg.  Co. 
v.  Billings,  (Oregon  1905)  80  Pac.  Rep. 
422. 

Washington.  —  Nelson  v.  Nelson  Bennett  Co., 
31  Wash.  116. 

Wisconsin.  —  Crocker  z'.  Huntzicker,  113  Wis. 
181. 

Right  to  Sue  Lost  by  Laches.  —  Swartz  v. 
Frank,  183  Mo.  438. 
Burden  of  Proving  Bona  Fides  on  Defendant.  — 

Wick  v.  Hickey,  (Iowa  1905)  103  N.  W.  Rep. 
469. 

Trustee  May  Proceed  by  Bill  in  Equity.  — 

Thompson  v.  Jackson  First  Nat.  Bank,  84  Miss. 
54- 

The  Discharge  of  the  Bankrupt  will  not  affect 
the  right  of  the  trustee  to  recover  property 
fraudulently  transferred.  In  re  Pierce,  103 
Fed.  Rep.  64. 

Conveyances  Must  Be  Such  as  Bankrupt  Could 
Have  Avoided.  —  In  re  Mullen,  101  Fed.  Rep. 
413- 

Expenditures  for  Necessaries  Not  Recoverable. — 

Gray  v.  Brunold,  140  Cal.  615. 

Where  a  Solicitor  Received  from  a  Client  a  Lump 
Sum  under  a  Verbal  Contract  to  Act  for  Him  in 
His  Bankruptcy  Proceedings,  it  was  held  that  the 
amount  so  paid  must  be  repaid  to  the  trustee, 
less  costs  incurred  to  the  date  of  the  receiving 
order,  as  the  payment  was  in  a  legal  sense  a 
fraud  under  the  English  Bankruptcy  Act.  Re 
Mander,  86  I..  T.  N.  S.  234. 

733.  3.  Assignments  for  Benefit  of  Creditors. 
—  Randolph  v.  Scruggs,  190  U.  S.  533. 

5.  Assignments  Held  Merely  Voidable.  —  Gruns- 
feld  v.  Brownell,  (N.  Mex.  1904)  76  Pac.  Rep. 
310:  Crooks  7'.  People's  Nat.  Bank,  177  N.  Y. 
68,  affirming  72  N.  Y.  App.  Div.  331  ;  Patty- 
Joiner,  etc.,  Co.  v.  Cummings,  93  Tex.  598 ; 
Milliard  v.  Burlington  Shoe  Co.,  76  Vt.  57. 
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734.    Sec  link-  i. 

y.\)  Preferences  —  Time  Limitation  in  the  Statutes.  — See  notes  2,  3. 
73.1.     Void      Voidable.  —  See  note  I. 

The  Term  "  Creditor."  —  See  note  2. 

Intent  of  Debtor.  —  See  notes  3,  4. 
7lH'v.     Creditor's  Knowledge  as  to  Ciroumstanoes  and  Intent  of  Debtor.  —  See  note  I. 


7'.i  1.    1.  Assignments  Void  under  Act  of  1898. 

—  R;uulolph  v.  Scruggs,  190  U.  S.  533;  In  re 
Thompson,  122  Fed.  Rep.  174,  affirmed  (C.  C. 
A.)  128  Fed.  Rep.  575. 

An  Assignment  Made  More  than  Four  Months 
Before  the  bankruptcy  is  not  voidable.  Hoague 
r.  Cumner,  187  Mass.  296;  Mclntire  v.  Jen- 
nings, 38  Wash.  119.  See  also  In  re  Manning, 
123  Fed.  Rep.  179. 

2.  Preferences  —  Recovery  by  Trustee. — In  re 
Warren,  (1900)  2  Q.  B.  138;  In  re  Haynes,  123 
Fed.  Rep.  rooi  ;  Little  v.  Holley-Brooks  Hard- 
ware Co.,  (C.  C.  A.)  133  Fed.  Rep.  874;  Roths- 
child v.  Knight,  176  Mass.  48;  Marden  v.  Sug- 
den,  71  N.  H.  274;  Johnson  v.  Cohn,  (Supm. 
Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  189. 

Where  Property  Is  Purchased  by  Creditors 
at  less  than  half  its  value  in  fraud  of  other 
creditors,  the  trustee  may  recover  the  balance 
of  the  real  value  of  such  property  and  need  not 
restore  the  amount  already  paid.  Stern  v. 
Louisville  Trust  Co.,  (C.  C.  A.)  112  Fed.  Rep. 
Soi. 

Can  Only  Recover  Specific  Property.  —  Russell  v. 

Powell,  38  Wash.  651. 

When  a  Debtor  with  Bankruptcy  Impending 
Pays  a  Creditor  in  the  Honest  Belief,  on  Reasonable 
Grounds,  that  He  Is  Legally  Bound  to  Make  the 
Payment,  it  is  not  a  fraudulent  preference  even 
although  the  debtor  is  in  fact  under  no  legal 
obligation  to  make  the  payment.  In  re  Vautin, 
(1900)  2  Q.  B.  325. 

Money  Paid  by  a  Debtor  to  Satisfy  a  Gambling 
Debt,  payment  being  made  subsequent  to  the 
commission  of  an  act  of  bankruptcy  by  the 
debtor  but  prior  to  a  receiving  order  against 
him,  can,  under  the  English  Bankruptcy  Act, 
be  recovered  by  the  trustee  in  bankruptcy, 
though  the  money  was  received  bona  fide  and 
without  notice  of  the  act  of  bankruptcy.  Ward 
V,  Fry,  85  L.  T.  N.  S.  394- 

When  a  Mortgage  Is  Granted  on  a  Ship  After 
the  Mortgagor  Has  Committed  an  Act  of  Bank- 
ruptcy, in  respect  of  which  he  is  subsequently 
adjudicated  a  bankrupt,  the  mortgage  is  pro- 
tected by  the  English  Bankruptcy  Act,  1883, 
§  49,  if  the  mortgagee  had  no  notice  of  the  act 
of  bankruptcy  at  the  date  of  the  mortgage,  not- 
withstanding the  fact  that  the  ship  remains  in 
the  possession  of  the  mortgagor  up  to  the  date 
of  the  receiving  order.  The  Ruby,  83  L.  T.  N. 
S.  438. 

3.  Preferences  Forbidden  by  State  Insolvency 
Laws.  —  Jaquith  v.  Winnisimmet  Nat.  Bank, 
182  Mass.  53. 

735.  1.  Preferences  Impeachable  Only  in  Pro- 
ceedings under  Insolvency  and  Bankruptcy  Law. 

—  Lewis  v.  Portland  First  Nat.  Bank,  (Oregon 
1904)  78  Pac.  Rep.  9550. 

Waiver  of  Right  to  Avoid. —  O'Neil  v.  Interna- 
tional Trust  Co.,  183  Mass.  32. 

2.  Creditor  Denned.  —  See  In  re  Blackpool 
Motor  Car  Co.,  (1901)  1  Ch.  77. 


3.  Intent  of  Debtor.  —  Stevenson  v.  Milliken 
Tomlinson  Co.,  99  Me.  320 ;  Gans  v.  Weinstein, 
83  N.  Y.  App.  Div.  358. 

4.  Assignment  of  Claim  to  Nonresident.  — ■  Dean 
v.  Plane,  195  111.  495 ;  Stratton  v.  Lawson,  27 
Wash.  310. 

736.  1.  Creditor's  Knowledge  Material  under 
Act  of  1898  —  United  States.  —  Pirie  v.  Chi- 
cago Title,  etc.,  Co.,  182  U.  S.  438;  In  re 
Blair,  102  Fed.  Rep.  987;  In  re  Alexander,  102 
Fed.  Rep.  464;  In  re  Oliver,  109  Fed.  Rep. 
784:  In  re  Graham,  110  Fed.  Rep.  133;  In  re 
Dundas,  111  Fed.  Rep.  500;  McNair  v.  Mcln- 
tyre,  (C.  C.  A.)  113  Fed.  Rep.  113;  In  re  Man- 
del,  127  Fed.  Rep.  863;  Allen  v.  Hollander,  128 
Fed.  Rep.  159;  In  re  Moody,  134  Fed.  Rep.  628; 
In  re  Andrews,  13s  Fed.  Rep.  599;  Thomas  v. 
Adelman,  136  Fed.  Rep.  973. 

California.  —  Gabriel  v.  Tonner,  138  Cal.  63; 
Gray  v.  Brunold,  140  Cal.  615  ;  Summerville  v. 
Stockton  Milling  Co.,  142  Cal.  529. 

Illinois.  —  Dean  v.  Plane,  195  111.  495. 

Indiana.  —  Capital  Nat.  Bank  v.  Wilkerson, 
(Ind.  App.  1904)  72  N.  E.  Rep.  247. 

Iowa. — •  Boudinot  v.  Hamann,  117  Iowa  22; 
Deland  v.  Miller,  etc.,  Bank,  119  Iowa  368; 
Bardes  v.  Hawarden  First  Nat.  Bank,  122  Iowa 
443  ;  Des  Moines  Sav.  Bank  v.  Morgan  Jewelry 
Co.,  123  Iowa  432;  Ferguson  v.  Lederer,  (Iowa 
1905)  103  N.  W.  Rep.  794. 

Kansas.  ■ — ■  Sherman  v.  Luckhardt,  65  Kan. 
610;  Laundry  v.  Junction  City  First  Nat.  Bank, 
66  Kan.  759. 

Michigan.  —  Harmons.  Feldheim,  131  Mich. 
47°- 

Mississippi.  —  Thompson  v.  Jackson  First 
Nat.  Bank,  84  Miss.  54. 

Missouri.  —  Lampkin  v.  Peoples'  Nat.  Bank, 
98  Mo.  App.  239  ;  Whitson  v.  Farber  Bank,  105 
Mo.  App.  605;  Swartz  v.  Frank,  183  Mo.  438; 
Edwards  v.  Carondelet  Milling  Co.,  108  Mo. 
App.  275. 

Montana.  —  Greene  v.  Montana  Brewing  Co., 
28  Mont.  380 ;  Schilling  v.  Curran,  30  Mont. 
370. 

Nebraska.  —  Hackney  v.  Lincoln  First  Nat. 
Bank,  (Neb.  1903)  94  N.  W.  Rep.  80s;  Johnson 
v.  Anderson,  (Neb.  1903)  97  N.  W.  Rep.  339. 

New  lersey.  —  Congleton  v.  Schreihofer,  (N. 
J.  1903)  54  Atl.  Rep.  144. 

New  York.  — ■  Crittenden  v.  Barton.  59  N.  Y. 
App.  Div.  555  ;  Crooks  v.  People's  Nat.  Bank, 
(Supm.  Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  450, 
reversed  72  N.  Y.  App.  Div.  331  ;  North  v. 
Taylor,  61  N.  Y.  App.  Div.  253 ;  Cannon  v. 
James  M.  Bell  Co.,  (Supm.  Ct.  Spec.  T.)  34 
Misc.  (N.  Y.)  734;  Stackhouse  v.  Holden,  66 
N.  Y.  App.  Div.  423  ;  Brown  v.  Guichard. 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  78, 
affirmed  77  N.  Y.  App.  Div.  642 ;  Pearsall  v. 
Nassau  Nat.  Bank,  74  N.  Y.  App.  Div.  89; 
Upson  v.  Mt.  Morris  Bank,  103  N.  Y.  App.  Div. 
367;  Benedict  v.  Deshel,  177  N.  Y.  1. 
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736.     Reasonable  Cause  to  Believe  that  a  Debtor  Is  Insolvent.  —  See  note  2. 
Evidence.  —  See  note  4. 

Knowledge  of  Agent  Imputed  to  Principal.  —  See  note  5- 

738.  /.  Property  Acquired  After  Commencement  of  Proceed, 
ings  —  in  England.  —  See  notes  3,  4,  6. 


Pennsylvania.  —  Crawford  v.  Rumpf,  205  Pa. 
St.  154;  Gamble  v.  Elkin,  205  Pa.  St.  226; 
Peck  v.  Connell,  21  Pa.  Super.  Ct.  22. 

South  Carolina.  —  Ex  p.  Chase,  62  S.  Car. 
353  ;  Sirrine  V.  Stover-Marshall  Co.,  64  S.  Car. 
457  ;  Townes  v.  Alexander,  69  S.  Car.  23. 

Texas.  —  McWilliams  v.  Thomas,  (Tex.  Civ. 
App.  1903)  74  S.  W.  Rep.  596;  Galveston  Dry 
Goods  Co.  v.  Frenkel,  (Tex.  Civ.  App.  1905) 
86  S.  W.  Rep.  949. 

Utah.  —  Wilkinson  v.  Anderson-Taylor  Co., 
28  Utah  346. 

Vermont.  —  Thompson  v.  Fairbanks,  75  Vt. 
361,  104  Am.  St.  Rep.  899. 

736.  2.  What  Constitutes  Reasonable  Cause  to 
Believe  Debtor  to  Be  Insolvent —  United  States. — 
In  re  Eggert,  (C.  C.  A.)  102  Fed.  Rep.  735  ;  In  re 
Mandel,  127  Fed.  Rep.  863;  Turner  v.  Fisher, 
133  Fed.  Rep.  594;  In  re  Moody,  134  Fed.  Rep. 
628;  In  re  Pettingill,  135  Fed.  Rep.  218;  In  re 
Andrews,  135  Fed.  Rep.  599. 

California.  —  Summerville  v.  Stockton  Mill- 
ing Co.,  142  Cal.  529. 

Indiana.  —  Capital  Nat.  Bank  v.  Wilkerson, 
(Ind.  App.  1904)  72  N.  E.  Rep.  247. 

Iowa.  —  Bardes  v.  Hawarden  First  Nat.  Bank, 
122  Iowa  443;  Des  Moines  Sav.  Bank  v.  Mor- 
gan Jewelry  Co.,  123  Iowa  432. 

Maine.  —  Stevenson  v.  Milliken,  Tomlinson 
Co.,  99  Me.  320. 

Massachusetts.  —  Brown  v.  Case,  180  Mass. 
45  ;  Jaquith  v.  Winnisimmet  Nat.  Bank,  182 
Mass.  53. 

Michigan.  —  Harmon  v.  Walker,  131  Mich. 
540;  Lyon  v.  Clark,  129  Mich.  381. 

Missouri.  —  Lampkin  v.  People's  Nat.  Bank, 
98  Mo.  App.  239;  Atkinson  v.  Elmore,  103  Mo. 
App.  403;  Mason  v.  Perkins,  180  Mo.  702; 
Swartz  v.  Frank,  183  Mo.  438;  Edwards  v. 
Carondelet  Milling  Co.,  108  Mo.  App.  275. 

Nebraska.  —  Hackney  v.  Lincoln  First  Nat. 
Bank,  (Neh.  1903)  94  N.  W.  Rep.  805  ;  Farm- 
er's, etc.,  Bank  v.  Wilson,  (Neb.  1903)  95  N. 
W.  Rep.  609. 

New  lersey.  —  Gnichtel  v.  Hightstown  First 
Nat.  Bank,  (N.  J.  1904)  57  Atl.  Rep.  508; 
Hastings  v.  Fithian,  71  N.  J.  L.  311. 

New  York.  —  Crittenden  v.  Barton,  59  N.  Y. 
App.  Div.  S55  ;  Sebring  v.  Wellington,  63  N.  Y. 
App.  Div.  498  ;  Brown  v.  Guichnrd,  (Supm.  Ct. 
Spec.  T.)  37  Misc.  (N.  Y.)  78,  affirmed  77  N.  Y. 
App.  Div.  642 ;  Crooks  v.  People's  Nat.  Bank, 
177  N.  Y.  68,  affirming  72  N.  Y.  App.  Div.  331, 
which  reversed  (Supm.  Ct.  Tr.  T.)  34  Misc. 
(N.  Y.)  450. 

Pennsylvania.  —  Crawford  v.  Rumpf,  205  Pa. 
St.  154. 

South  Carolina.  —  Townes  v.  Alexander,  69 
S.  Car.  23. 

South  Dakota.  —  Christopherson  v.  Oleson, 
(S.  Dak.  1905)  102  N.  W.  Rep.  685. 

Tennessee.  —  Harris  v.  Jackson  Second  Nat. 
Bank,  no  Tenn.  239. 

Texas.  —  McWilliams  v.  Thomas,  (Tex.  CiV. 
App.  1903)  74  S.  W.  Rep.  596. 


Virginia.  —  Johnston  v.  George  D.  Witt  Shoe 
Co.,  103  Va.  611. 

Washington.  —  Stratton  v.  Lawson,  27  Wash. 
310;  Dunlop  v.  Thomas,  28  Wash.  521. 

Actual  Belief  Not  Neoessary.  —  Crittenden  v. 
Barton,  59  N.  Y.  App.  Div.  555. 

Knowledge  that  the  Debtor  Is  Behind  in  the 
Prompt  Payment  of  His  Debts  is  not  of  itself  suffi- 
cient to  put  a  creditor  upon  inquiry.  In  re 
Eggert,  (C.  C.  A.)  102  Fed.  Rep.  735;  In  re 
Goodhile,  130  Fed.  Rep.  471. 

The  Burden  of  Proving  Knowledge  on  the  Part 
of  the  Creditor  tests  on  the  trustee  seeking  to 
recover  the  preference.  Capital  Nat.  Bank  v. 
Wilkerson,  (Ind.  App.  1904)  72  N.  E.  Rep.  247. 

4.  Circumstances  of  Creditor.  —  Empire  State 
Trust  Co.  v.  William  F.  Fisher  Co.,  67  N.  J. 
Eq.  88. 

5.  Knowledge  of  Agent  Imputed  to  Principal.  — 

Atkinson  v.  Elmore,  103  Mo.  App.  403  ;  Cannon 
v.  James  M.  Bell  Co.,  (Supm.  Ct.  Spec.  T.)  34 
Misc.  (N.  Y.)  734;  Crooks  v.  People's  Nat. 
Bank,  72  N.  Y.  App.  Div.  331,  affirmed  177  N. 
Y.  68 ;  Pearsall  v.  Nassau  Nat.  Bank,  74  N.  Y. 
App.  Div.  89;  Dight  v.  Chapman,  44  Oregon 
265. 

Agent  Must  Have  Acted  in  Very  Matter  of  Re- 
ceiving Preference.  —  Whitson  v.  Farber  Bank, 
105  Mo.  App.  605. 

738.  3.  Money  Won  at  Gambling.  — ■  The  de- 
fendant, a  professional  billiard  player,  who  was 
then  an  undischarged  bankrupt,  agreed  to  play 
a  match  at  billiards  with  another  billiard  player 
for  one  hundred  pounds  a  side,  and  each  party 
deposited  the  amount  with  stakeholders.  The 
defendant  won  the  match,  and  thereupon  both 
the  defendant  and  the  plaintiff,  his  trustee  in 
bankruptcy,  claimed  the  stakes.  The  stake- 
holders interpleaded,  and.  the  money  having 
been  paid  into  court,  an  issue  was  directed  to 
try  whether  the  plaintiff  or  the  defendant  was 
entitled  to  the  money,  which  was  decided  in 
favor  of  the  plaintiff.  Shoolbred  v.  Roberts, 
(1900)  2  Q.  B.  497. 

Proceeds  of  Business  Carried  on  by  an  Undis- 
charged Bankrupt  Prior  to  a  Second  Adjudication 
in  Bankruptcy  but  subsequent  to  the  first  adjudi- 
cation, such  carrying  on  of  business  being  with 
the  knowledge  of  the  trustee  under  the  first 
adjudication,  belong  to  the  trustee  under  the 
second  adjudication.  Re  Burr,  84  L.  T.  N.  S. 
327.  Compare  Re  Adie,  84  L.  T.  N.  S.  508, 
where  the  business  was  not  carried  on  with  the 
knowledge  of  the  trustee  under  the  first  adju- 
dication. 

All  Personal  Earnings  of  the  Bankrupt  between 
the  commencement  of  his  bankruptcy  and  his 
discharge  belong  to  his  trustee,  save  only  what 
is  necessary  for  the  support  of  the  bankrupt  and 
his  family.    In  rc  Roberts,  (1900)  1  Q.  B.  122. 

4.  Exception  in  Case  of  Real  Estate.  —  Tn  Lon- 
don, etc.,  Contracts  v.  Tallack,  st  W.  R.  408, 
it  was  held  that  the  principle  laid  down  in 
Cohen  v.  Mitchell,  Q.  B.  D.  262,  that  is, 
that  until  the  trustee  in  bankruptcy  intervenes 
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all  transactions  by  a  bankrupt  after  his  bank- 
ruptcy with  any  person  dealing  with  him  bona 
fide  ind  for  value  in  respect  of  his  after- 
acquired  property,  and  whether  with  or  without 
knowledge  of  the  bankruptcy,  are  valid  as 
against  the  trustee,  does  not  apply  to  real  estate. 

7.1H.  6.  Right  of  Bankrupt  to  Make  Trans- 
fers.—/^- Burr,  84  L.  T.  N.  S.  327. 

8.  Property  Acquired  After  Adjudication  —  As- 
signee or  TruateeNot  Entitled. — In  re  McDonnell, 

101  Fed.  Rep.  239;  In  rc  Parish.  122  Fed.  Rep. 
553  ;  In  rc  West,  128  Fed.  Rep.  205. 

73i>.  5.  Exemptions  under  united  States 
Bankruptcy  Law — United  States.  —  Page  v. 
Edmunds,  187  U.  S.  596;  Holden  v.  Stratton, 
198  U.  S.  202;  In  re  Beauchamp,  101  Fed.  Rep. 
106;  In  re  Waxelbaum,  101  Fed.  Rep.  228; 
In  re  Wilson,  101  Fed.  Rep.  571  ;  In  re  Hatch, 

102  Fed.  Rep.  280;  In  re  Myers,  102  Fed.  Rep. 
869;  In  re  Buckingham,  102  Fed.  Rep.  972; 
In  re  Tobias,  103  Fed.  Rep.  68;  In  re  Tollett, 

105  Fed.  Rep.  427;  In  re  White,  103  Fed.  Rep. 
774;  In  re  Libby,  103  Fed.  Rep.  776;  In  re 
Oderkirk,  103  Fed.  Rep.  779;  In  re  Hopkins, 

103  Fed.  Rep.  781  ;  In  re  Terrill,  103  Fed.  Rep. 
781  :  In  re  Gibbs,  103  Fed.  Rep.  782;  In  re 
Anderson,  (C.  C.  A.)  113  Fed.  Rep.  1x5,  revers- 
ing 103  Fed.  Rep.  854;  In  rc  Durham,  104 
Fed.  Rep.  231  :  In  re  Black,  104  Fed.  Rep.  289; 
In  re  Hindman,  (C.  C.  A.)  104  Fed.  Rep.  331; 
In  re  Osborn,  104  Fed.  Rep.  780;  Richardson 
v.  Woodward,  (C.  C.  A.)  104  Fed.  Rep.  873 ; 
Woodruff  v.  Cheeves,  (C.  C.  A.)  105  Fed.  Rep. 
f  1  :  In  rc  Wells,  105  Fed.  Rep.  762;  In  re 
Moran,  105  Fed.  Rep.  901  ;  In  re  Turnbull, 

106  Fed.  Rep.  667;  In  re  Tallett,  (C.  C.  A.) 
106  Fed.  Rep.  866;  In  re  Meriwether,  107  Fed. 
Rep.  102;  In  re  Steed,  107  Fed.  Rep.  682:  In  rc 
Wilson,  108  Fed.  Rep.  197;  In  re  Bolinger,  108 
Fed.  Rep.  374;  In  re  Sehuller,  108  Fed.  Rep. 
591;  In  re  Carmichael,  108  Fed.  Rep.  789;  In 
rc  Rhodes,  109  Fed.  Rep.  117;  In  re  Carpenter, 
(C.  C.  A.)  109  Fed.  Rep.  558;  In  re  White, 
109  Fed.  Rep.  635  ;  In  re  Haskin,  109  Fed.  Rep. 
789;  In  re  Stout,  109  Fed.  Rep.  794;  In  re 
Dinglehoef,  109  Fed.  Rep.  866  ;  In  re  Falconer. 
(C.  C.  A.)  no  Fed.  Rep.  in;  In  re  Fly,  no 
Fed.  Rep.  141  ;  In  re  Little,  no  Fed.  Rep.  621  ; 
In  rc  Demarest,  no  Fed.  Rep.  638;  In  re 
Morrison,  no  Fed.  Rep.  734;  In  re  Oleson.  no 
Fed.  Rep.  796;  In  re  Ellithorpe,  m  Fed.  Rep. 
163;  In  re  Coller,  in  Fed.  Rep.  503;  Moran 
<•.  King,  (C.  C.  A.)  111  Fed.  Rep.  7to  :  /;;  rc 
Mosier,  112  Fed.  Rep.  138;  In  re  Moore,  112 
Fed.  Rep.  289;  In  re  Swords,  112  Fed.  Rep. 
661;  In  rc  Manning,  112  Fed.  Rep.  948;  Mc- 
Gahan  v.  Anderson,  (C.  C.  A.)  113  Fed.  Rep. 
115:  In  re  Hoover,  113  Fed.  Rep.  136;  In  re 
Holden,  (C.  C.  A.)  113  Fed.  Rep.  141;  In  re 
Williamson,  114  Fed.  Rep.  190;  In  re  Stephens, 

114  Fed.  Rep.  192;  In  re  Boarstin.  114  Fed. 
Rep.  696;  In  rc  Garner,  115  Fed.  Rep.  200; 
In  re  Gordon,  its  Fed.  Rep.  445;  In  re  Tune. 

115  Fed.  Rep.  906;  In  re  Thompson.  115  Fed. 
Rep.  924;  In  rc  Reese,  115  Fed.  Rep.  093; 
Huenergardt  v.  John  S.  Brittain  Dry  Goods  Co., 
(C.  C.  A.)  116  Fed.  Rep.  31  ;  In  re  Stone,  116 


Fed.  Rep.  35;  In  re  Jackson,  116  Fed.  Rep.  46; 
In  re  Talbott,  116  Fed.  Rep.  417;  In  re  West, 

116  Fed.  Rep.  767;  In  re  Evans,  116  Fed.  Rep. 
909;  In  re  Staunton,  117  Fed.  Rep.  507;  In  re 
Flannagan,   117  Fed.  Rep.  695;  In  re  Hines 

117  Fed.  Rep.  790;  In  re  Seydel,  118  Fed.  Rep. 
207;  In  re  Johnson,  118  Fed.  Rep.  312;  In  re 
Duffy,  118  Fed.  Rep.  926;  Bashinski  v.  Talbott, 
(C.  C.  A.)  119  Fed.  Rep.  337  ;  White  v.  Thomp- 
son, (C.  C.  A.)  119  Fed.  Rep.  868;  In  re  Butler, 
120  Fed.  Rep.  100;  Cannon  v.  Dexter  Broom, 
etc.,  Co.,  (C.  C.  A.)  120  Fed.  Rep.  657;  In  rc 
Irvin,  (C.  C.  A.)  120  Fed.  Rep.  733;  In  re 
Boyd,  120  Fed.  Rep.  999;  Fenley  v.  Poor,  (C. 
C.  A.)  121  Fed.  Rep.  739;  In  re  Wilson,  (C.  C. 
A.)  123  Fed.  Rep.  20;  In  re  Manning,  123  Fed. 
Rep.  180;  In  re  Campbell,  124  Fed.  Rep.  417; 
In  re  Lucius,  124  Fed.  Rep.  455;  In  re  Le 
Claire,  124  Fed.  Rep.  654;  In  re  Lantzenheimer, 
124  Fed.  Rep.  716;  In  re  Neimann,  124  Fed. 
Rep.  738;  In  re  Olewine,  125  Fed.  Rep.  840; 
Ingram  v.  Wilson,  (C.  C.  A.)  125  Fed.  Rep. 
913;  In  re  Le  Vay,  125  Fed.  Rep.  990;  In  re 
Coddington,  126  Fed.  Rep.  891  ;  In  re  Kane, 
(C.  C.  A.)  127  Fed.  Rep.  552;  In  re  Holden, 

127  Fed.  Rep.  980;  In  re  White,  128  Fed.  Rep. 
513;  In  re  Brumbaugh.  128  Fed.  Rep.  971; 
In  re  Joyce,  128  Fed.  Rep.  985;  In  re  Shaffer, 

128  Fed.  Rep.  986;  In  re  Reinhart,  129  Fed. 
Rep.  510;  In  re  Everleth,  129  Fed.  Rep.  620; 
In  re  Stein,  130  Fed.  Rep.  629,  affirmed  (C.  C. 
A.)  134  Fed.  Rep.  235;  In  re  Prince,  131  Fed. 
Rep.  546;  In  re  Nye,  (C.  C.  A.)  133  Fed.  Rep. 
33  ;  B.  F.  Roden  Grocery  Co.  v.  Bacon,  (C.  C. 
A.)  133  Fed.  Rep.  515;  In  re  Wunder,  133 
Fed.  Rep.  821  ;  Burow  v.  Grand  Lodge,  etc.,  (C. 
C.  A.)  133  Fed.  Rep.  708;  Lipman  v.  Stein, 
(C.  C.  A.)  134  Fed.  Rep.  235;  Burke  v.  Guar- 
antee Title,  etc.,  Co.,  (C.  C.  A.)  134  Fed.  Rep. 
562;  In  re  Allen,  134  Fed.  Rep.  620;  In  re 
Schultz,  135  Fed.  Rep.  228;  In  re  Van  Kerm, 
135  Fed.  Rep.  447;  In  re  Sloan,  135  Fed.  Rep. 
873;  Randolph  v.  White,  135  Fed.  Rep.  875. 

California.  —  Gray  v.  Brunold,  140  Cal.  615. 

Georgia.  —  Dozier  v.  McWhorter,  113  Ga. 
584;  Evans  v.  Rounsaville,  115  Ga.  684;  Mc- 
Kenney  v.  Cheney,  118  Ga.  387;  Camp  v. 
Young,  119  Ga.  081;  Bell  v.  Dawson  Grocery 
Co.,  120  Ga.  628:  Wright  v.  Home,  123  Ga.  86. 

Indian  Territory.  —  In  re  Grayson,  3  Indian 
Ter.  497. 

Maine.  —  Pulsifer  v.  Hussey,  97  Me.  434. 

North  Dakota.  —  Powers  Dry  Goods  Co.  v. 
Nel=on,  10  N.  Dak.  580. 

Oregon.  —  Groves  v.  Osburn,  (Oregon  1905) 
79  Pac.  Rep.  500. 

Pennsylvania.  —  Claster  v.  Sable,  22  Pa. 
Super.  Ct.  631. 

Vermont.  —  Laird  v.  Perry,  74  Vt.  454. 

Washington.  —  Smalley  v.  Langenour.  30 
Wash.  307  :  McKinley  v.  Morgan,  36  Wash.  56T. 

Doubtful  Exemptions  Pass  to  Trustee.  —  Where 
the  exemption  is  a  homestead,  the  boundaries 
of  which  are  uncertain,  the  title  will  be  consid- 
ered as  passing  to  the  trustee  subject  to  the 
actual  determination  of  the  exemption.  In  re 
Mayer,  (C.  C.  A.)  108  Fed.  Rep.  599. 
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740.  [«.  Property  of  Which  Debtor  Is  the  Reputed  Owner.  — 
See  note  2a.] 

3.  Title  of  Assignee  or  Trustee  —  a.  Quantity  of  Title.  —  See 

notes  3,  4. 

741.  b.  When  Title  Vests.  —  See  notes  5,  6,  7,  8. 


The  Constitutional  Requirement  of  Uniformity 

of  the  bankrupt  law  throughout  the  United 
States  is  not  violated  by  the  provision  allowing 
exemptions  in  accordance  with  the  state  laws. 
Hanover  Nat.  Bank  v.  Moyses,  186  U.  S.  181. 

Partnership  Property  which  by  transfei  becomes 
the  individual  property  of  one  of  the  partners 
becomes  subject  to  the  state  exemption  laws. 
In  re  Rudnick,  102  Fed.  Rep.  750. 

Exemptions  Allowed  by  the  State  Insolvency 
Law  will  not  be  recognized.  In  re  Anderson, 
1 10  Fed.  Rep.  141. 

Insurance  Policies  having  a  cash  surrender 
value,  being  expressly  provided  for  by  the  Act 
of  1898,  §  70,  subd.  s,  pass  to  the  trustee,  al- 
though exempted  by  the  state  laws.  In  re 
Scheld,  (C.  C.  A.)  104  Fed.  Rep.  870;  In  re 
Holden,  (C.  C.  A.)  114  Fed.  Rep.  650.  Contra, 
Steele  v.  Buel,  (C.  C.  A.)  104  Fed.  Rep.  968. 

Right  to  Exemption  Forfeited  by  Fraudulent 
Transfer.  —  In  re  Taylor,  114  Fed.  Rep.  607; 
In  re  Yost,  117  Fed.  Rep.  792;  In  re  Long, 
116  Fed.  Rep.  113;  In  re  Coddington,  126  Fed. 
Rep.  891. 

Bona  Fide  Trar.a'er  Not  a  Forfeiture.  —  In  re 

Duffy,  118  Fed.  Kep.  926. 

A  Neglect  by  the  Bankrupt  to  Account  for  All 
of  His  Assets  will  not  debar  him  from  his  right 
to  exemptions.  And  if  the  exempt  property  has 
been  sold  he  may  have  the  proceeds  set  aside 
for  him.    In  re  Park,  102  Fed.  Rep.  602. 

A  Waiver  of  Exemptions  contained  in  notes  or 
other  promises  to  pay  made  by  the  bankrupt 
cannot  be  enforced  by  the  bankruptcy  court  in 
favor  of  the  creditors  holding  such  obligation. 
The  title  to  property  exempted  by  the  state  laws 
remains  in  the  bankrupt,  and  such  a  waiver 
must  be  enforced  in  a  state  tribunal.  Lockwood 
v.  Exchange  Bank,  190  U.  S.  294;  Woodruff  v. 
Cheeves,  (C.  C.  A.)  105  Fed.  Rep.  607. 

Exemption  Must  Be  Properly  Set  Aside.  —  In  re 
Hoyt,  119  Fed.  Rep.  987. 

Method  of  State  Courts  Not  Followed.  —  In  re 
Lynch,  101  Fed.  Rep.  579. 

740.  2d.  Property  of  Which  Debtor  Is  Re- 
puted Owner.  —  All  goods  being  at  the  com- 
mencement of  the  bankruptcy  in  the  possession, 
order,  or  disposition  of  the  bankrupt  in  his  trade 
or  business,  by  the  consent  and  permission  of 
the  true  owner,  under  such  circumstances  that 
he  is  the  reputed  owner  thereof,  pass  under 
the  English  Bankruptcy  Act  to  the  trustee  in 
bankruptcy.  See  In  re  Keen,  (1902)  1  K.  B. 
555:  In  re  Weibking,  [1902]  1  K.  B.  713;  Re 
Eliiott,  84  L.  T.  N.  S.  325  :  Re  Crouch.  83  L. 
T.  N.  S.  746;  Sharman  v.  Mason,  (1899)  2  Q. 
B.  679;  Re  Dixon,  83  L.  T.  N.  S.  433. 

3.  Assignee  Takes  Title  Subject  to  Equities 
Against  Debtor — United  States.  —  Thompson  v. 
Fairbanks,  196  U.  S.  516;  Chattanooga  Nat. 
Bank  v.  Rome  Iron  Co.,  102  Fed.  Rep.  755; 
Bush  v.  Export  Storage  Co.,  136  Fed.  Rep.  918. 

Colorado.  —  Clark  v.  Rright,  30  Colo.  199. 

Iowa.  —  Wick  v.  Hickey,  (Iowa  1905)  103 
N.  W.  Rep.  469. 


Massachusetts.  —  Silsby  v.  Boston,  etc.,  R. 
Co.,  176  Mass.  158;  Harvey  v.  Smith,  179  Mass. 
592. 

Nezv  York.  —  Mathews  v.  Hardt,  (Supm.  Ct. 
Spec.  T.)  37  Misc.  (N.  Y.)  653,  affirmed  79 
N.  Y.  App.  Div.  570;  Pickert  v.  Eaton,  81  N. 
Y.  App.  Div.  423 ;  Hunt  v.  Osborn,  86  N.  Y. 
App.  Div.  464,  affirmed  180  N.  Y.  508.  Com- 
pare Crane  Co.  v.  Pneumatic  Signal  Co.,  94 
N.  Y.  App.  Div.  53,  reversing  (Supm.  Ct.  Spec. 
T.)  42  Misc.  (N.  Y.)  338. 

Texas.  — ■  Eason  v.  Garrison,  36  Tex.  Civ 
App.  574- 

Washington.  —  Goodyear  Rubber  Co.  v, 
Schreiber,  29  Wash.  94. 

Property  Passing  Subject  to  Bankrupt's  Equi 
table  Assignment. — In  re  Hanna,  105  Fed.  Rep 
587. 

One  Who  Has  Pledged  Property  with  the  Bank 
rupt  may  recover  from  the  trustee  the  pro- 
ceeds of  a  sale  of  the  pledged  property  over  and 
above  the  amount  of  the  debt  secured  thereby. 
In  re  Swift,  108  Fed.  Rep.  212,  affirmed  (C.  C. 
A.)  113  Fed.  Rep.  202. 

4.  Liens  Valid  as  Against  Assignee  or  Trustee  — 
United  States.  —  In  re  New  York  Economical 
Printing  Co.,  (C.  C.  A.)  no  Fed.  Rep.  514; 
In  re  Standard  Laundry  Co.,  112  Fed.  Rep.  126; 
Duplan  Silk  Co.  v.  Spencer,  (C.  C.  A.)  115 
Fed.  Rep.  689;  Chauncey  v.  Dyke,  (C.  C.  A.) 
119  Fed.  Rep.  11;  In  re  Roeber,  121  Fed.  Rep. 
444;  New  Kensington  First  Nat.  Bank  v.  Penn- 
sylvania Trust  Co.,  (C.  C.  A.)  124  Fed.  Rep. 
968;  In  re  Oliver,  132  Fed.  Rep.  588;  In  re 
Dunn  Hardware,  etc.,  Co.,  132  Fed.  Rep.  719; 
In  re  Grissler,  (C.  C.  A.)  136  Fed.  Rep.  754; 
Bush  v.  Export  Storage  Co.,  136  Fed.  Rep.  918. 

New  Jersey.  — ■  South  End  Imp.  Co.  v.  Har- 
den. (N.  J.  1902)  52  Atl.  Rep.  1 1 27. 

New  York.  —  John  P.  Kane  Co.  v.  Kinnev, 
174  N.  Y.  69. 

Texas.  —  Eason  v.  Garrison,  36  Tex.  Civ. 
App.  574. 

Mortgaged  Property,  the  Mortgage  on  Which 
Was  Unrecorded,  but  of  which  the  bankrupt  had 
notice,  will  be  subject  to  the  mortgage. 

An  Unrecorded  Mortgage  of  which  the  bank- 
rupt had  notice  is  good  against  the  trustee.  In 
re  Standard  Laundry  Co.,  (C.  C.  A.)  116  Fed. 
Rep.  476. 

741.  5.  Trustee's  Title  Vests  at  Time  of  Ap- 
pointment.—  Between  the  adjudication  and  the 
time  the  trustee  is  appointed  the  title  to  the 
property  remains  in  the  bankrupt,  but  it  is  a 
title  liable  to  be  divested  by  the  trustee's  ap- 
pointment and  one  on  which  no  permanent  lien 
can  be  acquired.  re  Fngle,  105  Fed.  Rep. 
893. 

6.  Relation  of  Trustee's  Title  in  England.  — 

In  re  Lawford,  (1902)  2  K.  B.  445. 

7.  Relation  of  Trustee's  Title  in  United  States. 

—  In  re  Kellogg,  113  Fed.  Rep.  120,  affirmed 
(C.  C.  A.)  121  Fed.  Rep.  333;  In  re  Gutman. 
114  Fed.  Rep.  1009;  Bush  v.  Export  Storage 
Co.,   136  Fed.  Rep.  918;  Gray  v.  Chase,  184 
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741.    <-.  How  Title  Is  Divested.  —  See  note  it. 

7  49.  4.  Powers,  Duties,  and  Liabilities  —  a.  GENERAL  PRINCIPLES  —  Power 
to  Bind  E«ute.  —  See  notes  4,  5,6. 

Good  Faith  and  Diligence.  - —  See  note  7. 
7  III.     Personal  Liability  to  Creditors.  —  See  note  3. 

b.  Collection  of  Assets  — (i)  In  General.  — See  notes  4,  5. 

744.  See  note  l. 

(2)  Property  Claimed  or  Held  Adversely.  —  See  note  3. 

Property  Held  under  Judicial  Process.  —  See  note  4. 

Where  Property  Is  in  the  Possession  of  a  Receiver.  —  See  note  6. 

745.  See  note  i. 


Mass.  444 ;  Glidden  v.  Massachusetts  Hospital 
L.  Ins.  Co.,  187  Mass.  538;  W.  C.  Belcher  Land 
Murtg.  Co.  v.  Bush,  (Tex.  Civ.  App.  1902)  67 
S.  W.  Rep.  444. 

74 1 .  8.  Relation  of  Trustee's  Title  under  Act 
of  1867.  —  See  In  re  McKenzie,  132  Fed.  Rep. 
986. 

11.  Title  Divested  by  Discharge  of  Assignee  or 
Trustee.  —  Mankato  First  Nat.  Bank  v.  Pope, 
85  Minn.  436. 

74i2.  4.  Trustee  an  Officer  of  the  Court.  — 
In  re  Howard,  130  Fed.  Rep.  1004. 

5.  Trustee  Must  Decide  Necessity  for  Attorney's 
Employment.  —  In  re  Abram,  103  Fed.  Rep.  272. 

6.  Acceptance  of  Leases.  —  Summerville  v. 
Kelliher,  144  Cal.  160,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  742. 

An  Assignee  Accepting  a  Lease  Is  Liable  Therefor 
in  his  representative  capacity,  but  not  individ- 
ually. Man  v.  Katz,  (Supm.  Ct.  App.  T.)  40 
Misc.  (N.  Y.)  645. 

7.  Right  of  Trustee  to  Apply  to  Court  for  Advice. 
—  See  In  re  Baber,  119  Fed.  Rep.  520. 

743.  3.  Failure  to  Reserve  Funds  for  Unde- 
termined Claims.  —  Marden  v.  Sugden,  71  N.  H. 
274. 

4.  Duty  to  Collect  Assets  Prescribed.  —  Ripon 
Knitting  Works  v.  Schreiber,  101  Fed.  Rep. 
810;  In  re  Greenberg,  106  Fed.  Rep.  496;  In  re 
Levin,  113  Fed.  Rep.  498;  Wooster  v.  Trow- 
bridge, 115  Fed.  Rep.  722,  affirmed  (C.  C.  A.) 
120  Fed.  Rep.  667;  In  re  Waterloo  Organ  Co., 
118  Fed.  Rep.  904;  In  re  Gerstel,  123  Fed.  Rep. 
166.  See  also  Wayne  Knitting  Mills  v.  Nugent, 
104  Fed.  Rep.  530. 

Order  to  Pay  over  Money  or  Deliver  Property  to 
Trustee.  —  Mueller  v.  Nugent,  184  U.  S.  1  ;  In 
re  Emrich,  101  Fed.  Rep.  231  ;  In  re  Rosser, 
(C.  C.  A.)  101  Fed.  Rep.  562;  Ripon  Knitting 
Works  v.  Schreiber,  101  Fed.  Rep.  810;  In  re 
Schlesinger,  (C.  C.  A.)  102  Fed.  Rep.  117; 
In  re  Anderson,  (C.  C.  A.)  113  Fed.  Rep.  115, 
reversing  103  Fed.  Rep.  854  ;  Fisher  v.  Cush- 
man,  (C.  C.  A.)  103  Fed.  Rep.  860;  In  re 
Scheld,  (C.  C.  A.)  104  Fed.  Rep.  870;  In  re 
Miller,  105  Fed.  Rep.  57;  In  re  De  Gottardi, 
114  Fed.  Rep.  328;  In  re  Wilson,  116  Fed  Rep. 
419;  In  re  Shachter,  119  Fed.  Rep.  1010:  In  re 
Leinweber,  128  Fed.  Rep.  641  ;  In  re  Hender- 
son, 130  Fed.  Rep.  385;  In  re  Hershkowitz.  136 
Fed.  Rep.  950.  See  also  In  re  Felson,  124  Fed. 
Rep.  288. 

The  bankrupt  will  not  be  committed  for  dis- 
obedience of  such  an  order  until  he  has  been 
granted  an  opportunity  to  explain  his  noncom- 
pliance, and  if  he  shows  that  he  is  unable  to 
obey  the  order  the  court  will  not  imprison  him. 


In  re  Taylor,  114  Fed.  Rep.  607 ;  Boyd  v.  Gluck- 
lich,  (C.  C.  A.)  116  Fed.  Rep.  131;  In  re 
Hausman,  (C.  C.  A.)  121  Fed.  Rep.  984;  In  re 
Kane,  125  Fed.  Rep.  984;  American  Trust  Co. 
V.  Wallis,  (C.  C.  A.)  126  Fed.  Rep.  464;  In  re 
Adler,  129  Fed.  Rep.  502;  In  re  Goldfarb,  131 
Fed.  Rep.  643. 

Imprisonment  for  disobedience  of  such  an 
order  does  not  violate  a  statute  abolishing  im- 
prisonment for  debt.  In  re  Schlesinger,  (C.  C. 
A.)  102  Fed.  Rep.  117;  Schweer  v.  Brown,  (C. 
C.  A.)  130  Fed.  Rep.  328. 

It  is  improper  to  leave  to  the  discretion  of  the 
referee  the  question  of  committing  the  bankrupt 
for  contempt,  since  the  power  of  commitment  is 
vested  in  the  court.  Smith  v.  Belford,  (C.  C. 
A.)  106  Fed.  Rep.  658. 

A  person  other  than  the  bankrupt  cannot  be 
compelled  by  contempt  proceedings  to  surrender 
money  or  property  belonging  to  the  bankrupt's 
estate.  In  re  Nugent,  184  U.  S.  1,  reversing 
(C.  C.  A.)  105  Fed.  Rep.  581. 

5.  May  Sue  Without  Leave  of  Court.  —  Calla- 
han v.  Israel,  186  Mass.  383. 

744.  1.  Assignee  or  Trustee  as  Representative 
of  Creditors — United  States.  —  In  re  Rodgers, 
(C.  C.  A.)  125  Fed.  Rep.  169;  In  re  Carpenter, 
125  Fed.  Rep.  831;  In  re  Baird,  126  Fed.  Rep. 
845;  In  re  Thorp,  130  Fed.  Rep.  371;  In  re 
Butterwick,  131  Fed.  Rep.  371  ;  In  re  Merrow, 
131  Fed.  Rep.  993;  In  re  Bacon,  132  Fed.  Rep. 
158;  In  re  Smith,  132  Fed.  Rep.  301;  Virginia 
Iron,  etc.,  Co.  v.  Staake,  (C.  C.  A.)  133  Fed. 
Rep.  717. 

Nebraska.  —  Logan  v.  Nebraska  Moline  Plow 
Co.,  (Neb.  1903)  93  N.  W.  Rep.  1128. 

Neiv  lersey.  —  Watson  v.  Rowley,  63  N.  J. 
Eq.  195- 

New  York.  —  Gove  v.  Morton  Trust  Co.,  96 
N.  Y.  App.  Div.  177. 

North  Carolina.  —  Cox  v.  Wall,  132  N.  Car. 
730:  Lance  v.  Tainter,  137  N.  Car.  249. 

Texas.  —  W.  C.  Belcher  Land  Mortar.  Co.  v. 
Bush,  (Tex.  Civ.  App.  1902)  67  S.  W.  Rep.  444. 

3.  Removal  Enjoined  in  Case  of  Doubt.  —  In  re 
Smith,  iii  Fed.  Rep.  99*3. 

4.  Remand  to  State  Court  to  Settle  Right  to 
Property.  — White  v.  Thompson,  (C.  C.  A.)  119 
Fed.  Rep.  868. 

6.  Receiver  Appointed  Before  Petition  in  Bank- 
ruptcy. —  Ross-Meeham  Foundry  Co.  7'.  South- 
ern Car,  etc.,  Co.,  124  Fed.  Rep.  403;  In  re 
Enelish.  (C.  C.  A.I  127  Fed.  Rep.  941- 

After  Petition  Has  Been  Filed.  —  In  rc  Knight, 
12?  Fed.  Rep.  35. 

745.  1.  Receiver's  Title  Impeachable  under 
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745.  c.  Abandonment  of  Property.  —  See  note  6. 

746.  See  notes  i,  2,  3. 

d.  Setting  Aside  Fraudulent  or  Preferential  Transfers. 
—  See  notes  4,  5,  6. 

747.  See  notes  1,  2. 

Distinction  Between  Preferences  and  Fraudulent  Conveyances. —  See  notes  3,  4. 

e.  Continuing  Business.  —  See  note  7. 

748.  /.  SALE  OF  PROPERTY  —  (1)  Authority  to  Sett— (a.)  In  General. — 
See  note  1. 

(b)  Leave  or  Approval  of  Court  —  The  Bankruptcy  Law  of  the  United  States.  — 

See  note  3. 

749.  (2)  Property  Subject  to  Sale.  —  See  note  1. 


Bankruptcy  Law.  —  Where,  by  the  state  law,  a 
receiver  gets  title  only  from  the  time  of  filing 
the  order  of  appointment,  the  trustee  is  entitled 
to  possession  as  against  a  receiver  who  has 
not  filed  the  order  of  appointment.  In  re  Tyler, 
104  Fed.  Rep.  778. 

745.  6.  Abandonment  of  Onerous  Property 
—  England.  —  In  re  Bastable,  (1901)  2  K.  B. 
518. 

United  States.  —  Meyers  v.  Josephson,  (C.  C. 
A.)  124  Fed.  Rep.  734.  See  also  Equitable  Loan, 
etc.,  Co.  v.  Moss,  (C.  C.  A.)  125  Fed.  Rep.  609. 

California.  —  Summerville  v.  Kelliher,  144 
Cal.  155. 

Maine.  —  Fleming  v.  Courtenay,  98  Me.  401, 
99  Am.  St.  Rep.  414. 

Ohio.  —  Wilder  v.  McDonald,  63  Ohio  St. 
383.  ' 

Pennsylvania.  —  Provident  Life,  etc.,  Co.  v. 
Fidelity  Ins.,  etc.,  Co.,  203  Pa.  St.  82. 

746.  1.  Abandonment  of  Encumbered  Prop- 
erty. —  Halloway,  etc.,  Co.  v.  Brame,  83  Miss. 
335- 

2.  Title  to  Abandoned  Property  Remains  in 
Bankrupt.  —  Fleming  v.  Courtenay,  98  Me.  401, 
99  Am.  St.  Rep.  414. 

After  Abandonment  Trustee  Cannot  Take  Prop- 
erty from  Bankrupt.  —  Meyers  v.  Josephson,  (C. 
C.  A.)  124  Fed.  Rep.  734. 

3.  Reasonable  Time  Allowed  for  Making  Elec- 
tion.—  Fleming  v.  Courtenay,  98  Me.  401,  99 
Am.  St.  Rep.  414. 

4.  Setting  Aside  Fraudulent  or  Preferential  Con- 
veyances—  United  States.  —  Thomas  v.  Adel- 
man,  136  Fed.  Rep.  973. 

Florida.  —  Beasley  v.  Coggins,  (Fla.  1904)  37 
So  Rep.  213. 

Kentucky.  —  Bonnie  v.  Perry,  (Ky.  1904)  78 
S.  W.  Rep.  208. 

Minnesota.  —  Schmitt  v.  Dahl,  88  Minn.  506; 
Sharood  v.  Jordan,  90  Minn.  249. 

Mississippi.  —  Chism  v.  Friar's  Point  Bank, 
(Miss.  1900)  27  So.  Rep.  610;  Chism  v.  Citi- 
zens' Bank,  77  Miss.  599. 

Missouri.  —  Ruder  v.  Columbia  Distilling  Co., 
96  Mo.  App.  558. 

Nebraska.  —  Hood  v.  Blair  State  Bank,  (Neb. 
1902)  91  N.  W.  Rep.  701  :  Schreck  v.  Hanlon, 
66  Neb.  451;  Sheldon  v.  Parker,  66  Neb.  610. 

New  York.  —  Frank  v.  Musliner,  76  N.  Y. 
App.  Div.  616;  Joseph  v.  Raff,  82  N.  Y.  App. 
Div.  47,  affirmed  176  N.  Y.  611. 

North  Carolina.  —  Cox  v.  Wall,  132  N.  Car. 
730. 

Wisconsin.  —  Mueller  v.  Rruss.  112  Wis. 
406;  Crocker  v.  Huntzicker,  113  Wis.  181. 


Defendant's  Right  to  Set  Off.  —  Bonnie  v. 
Perry,  (Ky.  1904)  78  S.  W.  Rep.  208;  Davis 
v.  Lohsen,  (Supm.  Ct.  App.  T.)  34  Misc.  (N. 
Y.)  769 ;  Harris  v.  Jackson  Second  Nat.  Bank, 
110  Tenn.  239. 

Cannot  Recover  from  Purchaser  for  Value  and 
Without  Notice.  —  Hackney  v.  Lincoln  First 
Nat.  Bank,  (Neb.  1904)  98  N.  W.  Rep.  412. 

5.  Insufficiency  of  Assets  in  HaDd.  —  Deland 
v.  Miller,  etc.,  Bank,  119  Iowa  368;  Livor  v. 
Seiter,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
382,  69  N.  Y.  App.  Div.  33  ;  Mueller  v.  Bruas, 
1 12  Wis.  406. 

6.  Discretion  to  Avoid  Preferences.  —  In  re 
Knight,  125  Fed.  Rep.  35;  Andrews  v.  Mather, 
134  Ala.  365,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  746. 

Right  to  Require  Security  for  Costs  from  Cred- 
itors,—  In  re  Baird,  112  Fed.  Rep.  960. 

747.  1.  Action  Held  Not  Maintainable  by 
Creditors.  —  Creteau  v.  Foote,  etc.,  Glass  Co..  54 
N.  Y.  App.  Div.  168;  Patten  v.  Carley,  69  N.  Y. 
App.  Div.  423  ;  Hibbard  v.  Henderson,  44  Ore- 
gon 318;  Moore,  Schafer  Shoe  Mfg.  Co.  v.  Bil- 
lings, (Oregon  1905)  80  Pac.  Rep.  422. 

Cannot  Sue  to  Set  Aside  Fraudulent  Conveyance 
After  Bankrupt's  Discharge.  —  Barnes  Mfg.  Co. 
v.  Norden,  67  N.  J.  L.  493. 

2.  Action  Held  Maintainable  by  Creditors.  — 
Hillyer  v.  Le  Roy,  179  N.  Y.  369;  Matter  of 
Garver,  176  N.  Y.  386. 

3.  Fraudulent  Conveyances  —  Avoidance  by 
Creditors.  —  Markell  v.  Hill,  (Supm.  Ct.  Spec. 
T.)  34  Misc.  (N.  Y.)  133,  reversed  on  other 
prounds  64  N.  Y.  App.  Div.  191. 

4.  Fraudulent  Conveyances  —  Avoidance  by 
Vendee  of  Assignee  or  Trustee.  —  Bryan  v.  Mad- 
den, (Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.) 
638. 

7.  Continuing  Debtor's  Business.  —  Cooper  v. 
Lankford,  (Ky.  1904)  78  S.  W.  Rep.  197. 

7J8.  1.  Authority  to  Sell  under  Act  of  1867. 
—  Hallyburton  v.  Slaglc,  130  N.  Car.  482. 

3.  Approval  by  Court  Required  by  Statute  Of 
United  States.  —  In  re  Fisher,  135  Fed.  Rep. 
223;  Davis  v.  Ives,  75  Conn.  611.  Compare 
James  v.  Koy,  (Tex.  Civ.  App.  1900)  59  S.  W. 
Rep.  295. 

749.    1.  Encumbered  Property. —  In  re  Gerry, 

112  Fed.  Rep.  957;  In  re  Muhlhauser,  (C.  C. 
A.)  121  Fed.  Rep.  669:  In  re  Coglcy,  107  Fed. 
Rep.  73. 

Property  Subject  to  Landlord's  Lien.  —  A  land- 
lord who.  after  notice  and  without  objection^ 
has  permitted  a  sale  of  the  property  subject 
(o  his  lien,  cannot  later  assert  his  lien  against 
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7  (3)  Manner  and  Terms  of  Sale  —  The  General  Rule. — -See  note  3. 

Auction  or  Private  Sale.  —  See  note  5. 
7tlO.     If  the  Property  Is  Encumbered.  —  See  note  2. 

(4)  Who  May  Purchase.  —  See  note  3. 

The  Bankrupt.  —  See  note  7. 

751.    (5)  Title  and  Rights  of  Purchasers.  — See  note  5. 

(6)  Setting  Aside  Sale.  —  See  note  8. 
75*2.  g.  Arbitration  and  Compromise.  — See  note  3. 

h.  ACTIONS  —  (1)  Actions  by  Assignee  or   Trustee  —  (a)  Eight  to 

Maintain.  —  See  note  4. 

(b)  Evidence  of  Official  Character.  —  See  note  5. 
(2)  Actions  Against  Assignee  or  Trustee.  —  See  notes  6,  7. 
7.1  I.     (4)  Jurisdiction  —  (a)  Under  Former  Statutes.  —  See  note  2. 


the  proceeds  of  all  the  property  sold,  where 
the  proceeds  of  the  particular  property  are  not 
traceable.  In  re  Smith,  123  Fed.  Rep.  188,  af- 
firmed (C.  C.  A.)  128  Fed.  Rep.  281. 

If  the  Value  of  a  Homestead  Exceeds  the  Home- 
stead Exemption  to  which  the  debtor  is  entitled, 
the  trustee  may,  by  order  of  the  referee,  proceed 
to  sell  the  property,  reserving  to  the  bankrupt 
the  amount  of  his  exemption  in  money.  In  re 
Odcrkirk,  103  Fed.  Rep.  779.  See  also  In  re 
Hopkins,  103  Fed.  Rep.  781. 

Where  Property  Has  Been  Sold  Subject  to 
Taxes,  the  purchaser  has  no  claim  against  the 
trustee  for  the  amount  from  the  personal  es- 
tate of  the  debtor.  In  re  Brinker,  128  Fed. 
Rep.  634. 

749.  3.  Power  of  Court  to  Eegulate  Manner 
of  Sale.  —  In  re  Union  Trust  Co.,  (C.  C.  A.)  122 
Fed.  Rep.  937  ;  Shoe,  etc.,  Reporter,  Petitioners, 
(C.  C.  A.)  129  Fed.  Rep.  588. 

5.  Private  Sale  May  Be  Ordered  by  Court.  — 
In  re  Hawkins,  125  Fed.  Rep.  633;  In  re  Edes, 
135  Fed.  Rep.  595;  Peele  v.  Ohio,  etc.,  Oil  Co., 
158  Ind.  374. 

750.  2.  Sale  Free  from  Incumbrances.  — 
In  re  Shaeffer,  105  Fed.  Rep.  352;  In  re  Water- 
loo Organ  Co.,  118  Fed.  Rep.  904;  George  Car- 
roll, etc.,'Co.  v.  Young,  (C.  C.  A.)  119  Fed.  Rep. 
576;  In  re  Union  Trust  Co.,  (C.  C.  A.)  122 
Fed.  Rep.  937;  In  re  Keet,  128  Fed.  Rep.  651  ; 
In  re  Saxton  Furnace  Co.,  136  Fed.  Rep.  697. 

Tax  Lien  Not  Discharged. — In  re  Keller,  109 
Fed.  Rep.  131. 

3.  Assignee,  etc.,  Not  Permitted  to  Purchase.  — 
In  re  Hawley,  117  Fed.  Rep.  364;  Nabours  v. 
McCord,  97  Tex.  526. 

A  Commissioner  cannot  sell  to  a  corporation  in 
which  he  is  a  stockholder.  McCulIough  Export 
Lumber,  etc.,  Co.  v.  National  Bank,  m  Ga.  132. 

7.  Purchase  by  Bankrupt.  —  Hallyburton  v.  Sla- 
gle,  130  N.  Car.  482. 

751.  5.  Purchaser  Acquires  No  Better  Title 
than  Bankrupt  Had.  —  In  re  Muhlhauser,  CC.  C. 
A.)  121  Fed.  Rep.  669;  In  re  Shea,  (C.  C.  A.) 
126  Fed.  Rep.  153. 

A  Purchaser  Offering  a  Lump  Sum  for  the  prop- 
erty, whose  offer  is  accepted,  cannot  later  claim 
a  reduction  because  the  bankrupt  secured  the 
property  at  fifty  per  cent,  of  the  price  at  which 
the  trustee  had  invoiced  it.  Owens  v.  Bruce. 
(C.  C.  A.)  109  Fed.  Rep.'  72. 

Purchaser  of  Contract  to  Convey  Land  Has  Same 
Eight  to  Specific  Performance  that  Bankrupt  Had. 
—  Harriman  v.  Tyndale.  184  Mass.  534. 

8.  Setting  Aside  Sale  in  General.  —  In  re  Shea, 


122  Fed.  Rep.  742,  affirmed  126  Fed.  Rep.  153; 
Matter  of  Sheldon,  72  N.  Y.  App.  Div.  625, 
affirmed  173  N.  Y.  287. 

Inadequacy  of  Price.  —  Helena  Coal  Co.  v.  Sib- 
ley, 132  Ala.  651  ;  Lacy  v.  Gunn,  144  Cal.  511. 

Mere  Irregularities,  working  no  hardship,  will 
not  justify  a  setting  aside  of  the  sale.  Peele  v. 
Ohio,  etc.,  Oil  Co.,  158  Ind.  374. 

Who  May  Petition  to  Set  Sale  Aside.  —  One 
who  was  not  a  party  and  whose  rights  are  not 
affected  by  the  sale  has  no  standing  to  file  a 
petition  to  set  the  sale  aside.  In  re  Muhlhauser, 
(C.  C.  A.)  121  Fed.  Rep.  669. 

A  sale,  regularly  conducted  and  not  prejudi- 
cial to  any  creditors,  will  not  be  set  aside  at  the 
instance  of  a  prospective  purchaser  at  the  resale. 
In  re  Belden,  120  Fed.  Rep.  524. 

752.  3.  Arbitration  and  Compromise.  —  In  re 
Heyman,  108  Fed.  Rep.  207. 

4.  Actions  by  Trustee  or  Assignee.  —  Traders 
Ins.  Co.  v.  Mann,  118  Ga.  381;  McLanahan  v. 
Blackwell,  119  Ga.  64;  Smith  v.  Belden,  (Supm. 
Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  113. 

May  Sue  Without  Leave  of  Court. —  Chism  v. 
Citizens'  Bank,  77  Miss.  599 ;  Chism  v.  Friars 
Point  Bank,  (Miss.  1900)  27  So.  Rep.  610. 

An  Action  on  the  Bond  of  a  Preceding  Trustee 
must  be  brought  in  the  name  of  the  United 
States.  Alexander  v.  Union  Surety,  etc.,  Co., 
89  N.  Y.  App.  Div.  3. 

A  Judgment  Creditor  Is  Not  a  Necessary  Party 
to  a  suit  by  the  trustee  to  recover  the  surplus 
of  a  trust  fund.  Smith  v.  Belden,  (Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.)  113. 

5.  Certified  Copy  of  Order  Approving  Bond.  — 
Pace  v.  Roberts,  etc.,  Shoe  Co.,  103  Mo.  App. 
662.  . 

6.  Actions  for  Accounting.  —  Welch  v.  Polley, 

177  N.  Y.  117. 

Eecovery  of  Goods  Secured  by  Fraud  of  Bank- 
rupt. —  If  a  creditor  has  been  induced  by  false 
representation  of  the  bankrupt  to  sell  him  goods, 
he  can  recover  them  though  the  false  repre- 
sentations were  not  the  sole  reason  for  his 
extending  the  credit.  In  re  Gany,  103  Fed.  Rep. 
93°- 

Specific  Performance  may  be  enforced  against 
the  trustee  in  bankruptcy  of  a  vendor  of  prop- 
erty, and,  if  the  property  is  leasehold,  he  cannot 
disclaim  the  contract  without  disclaiming  the 
lease.    Pearce  v.  Bastable,  (1901)  2  Ch.  122. 

7.  Leave  of  Court  Not  Necessary.  —  See  In  re 
Smith.  121  Fed.  Rep.  1014. 

754.  2.  Jurisdiction  of  State  Courts  Declared. 
—  French  v.  R.  P.  Smith,  etc.,  Co.,  81  Minn. 
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75-1.  (b)  Jurisdiction  under  Act  1898  —  aa.  District  Courts  of  United  States. 
See  note  3. 

345,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  753.  [754] 


754.  3.  District  Courts  —  Statute  Construed  by 
Supreme  Court.  —  The  rule  as  laid  down  in 
Bardes  v.  Hawarden  First  Nat.  Bank,  178  U.  S. 
524,  has  been  approved  and  followed  by  the  fol- 
lowing cases: 

United  States.  —  Wall  v.  Cox,  181  U.  S.  244; 
Pickens  v.  Roy,  187  U.  S.  177:  Jaquith  v.  Row- 
ley, 188  U.  S.  620;  Chicago  First  Nat.  Bank  v. 
Chicago  Title,  etc...  Co.,  198  U.  S.  280;  In  re 
Baudouine,  (C.  C.  A.)  101  Fed.  Rep.  574; 
In  re  Ward,  104  Fed.  Rep.  985  ;  In  re  Tollett, 

105  Fed.  Rep.  425;  In  re  Nugent,  184  U.  S.  1, 
reversing  (CCA.)  105  Fed.  Rep.  581  ;  Woodruff 
v.  Cheeves,  (CCA.)  105  Fed.  Rep.  601  ;  In  re 
Seebold,  (C.  C.  A.)  105  Fed.  Rep.  910;  J.  B. 
McFarlan  Carriage  Co.  v.  Salanas,  (C.  C.  A.) 

106  Fed.  Rep.  145  ;  Pickens  V.  Dent,  (C.  C.  A.) 
106  Fed.  Rep.  653  ;  Smith  v.  Belford,  (C.  C.  A.) 
106  Fed.  Rep.  658;  In  re  Sheinbaum,  107  Fed. 
Rep.  247;  Blumberg  v.  Bryan,  (C.  C.  A.)  107 
Fed.  Rep.  673  ;  In  re  Green,  108  Fed.  Rep.  616; 
In  re  Nixon,  no  Fed.  Rep.  633;  In  re  San 
Gabriel  Sanatorium  Co.,  (C.  C.  A.)  in  Fed. 
Rep.  892;  In  re  Shoemaker,  112  Fed  Rep.  648; 
Real  Estate  Trust  Co.  v.  Thompson,  112  Fed. 
Rep.  945  ;  In  re  Wells,  114  Fed.  Rep.  222; 
Stclling  v.  G.  W.  jones  Lumber  Co.,  (C.  C.  A.) 
116  Fed  Rep.  261  ;  In  re  Michie,  116  Fed.  Rep. 
749;  In  re  Baird,  116  Fed.  Rep.  765:  Havens, 
etc.,  Co.  v.  Pierek,  (C.  C.  A.)  120  Fed.  Rep. 
244. 

Minnesota.  —  French  v.  R.  P.  Smith,  etc.,  Co., 
81  Minn.  341. 

Nebraska.  —  Mclntyre  v.  Malone,  (Neb.  1902) 
91  N.  W.  Rep.  246. 

New  York.  —  Bloch  v.  Blcch,  (Supm.  Ct. 
Spec.  T.)  4?  Misc.  (N.  Y.)  27S. 

In  Bryan  v.  Bernheimer,  t8i  U.  S.  188,  it  was 
held  that  the  District  Court  had  jurisdiction  in 
summary  proceedings  to  determine  the  title  of 
one  who,  with  notice  of  the  bankruptcy  pro- 
ceedings, purchased  from  the  general  assignee 
after  the  filing  of  the  petition,  but  before  the 
appointment  of  the  trustee. 

In  Louisville  Trust  Co.  v.  Comingor,  184 
U.  S.  18,  the  court  held  that  jurisdiction  would 
not  be  taken  to  decide  the  validity  of  a  claim 
by  the  general  assignee  to  retain  funds  of  the 
bankrupt's  estate  to  cover  disbursements  and 
commissions,  since  the  claim  was  adverse  and 
not  merely  colorable,  and  the  assignee  had  not 
consented  to  the  jurisdiction  of  the  bankruptcy 
court. 

"Consent  of  the  Proposed  Defendant"  —  What 
Constitutes.  —  An  appearance  in  the  bankruptcy 
proceedings  and  contesting  the  questions  aris- 
ing therein  upon  their  merits  has  been  held  to  be 
a  consent  to  the  jurisdiction  of  the  District 
Court.  Sinsheimer  v.  Simonson,  106  Fed.  Rep. 
870;  In  re  Steuer,  104  Fed.  Rep.  976;  In  re 
Riker,  107  Fed.  Rep.  96;  Boonville  Nat.  Bank 
v.  Blakey,  (C.  C.  A.)  107  Fed.  Rep.  8gi  :  In  re 
Riker,  (C.  C.  A.)  109  Fed.  Ren.  63;  Philips  v. 
Turner,  (C.  C.  A.)  114  Fed.  Rep.  726;  In  re 
Durham.  11a  Fed.  Rep.  750:  Chauncey  v.  Dyke, 
(C.  C.  A.)  119  Fed.  Rep.  1  ;  In  rc  Madden  Rodee 
Co.,  135  Fed.  Rep.  887, 
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Proof  of  the  debt  in  bankruptcy  proceedings, 
which  is  the  basis  of  an  action  in  the  state 
court,  does  not  operate  as  a  consent  to  the 
jurisdiction  of  the  United  States  court,  so  as 
to  deprive  the  state  court  of  jurisdiction.  Pick- 
ens v.  Roy,  187  U.  S.  177. 

Neglect  of  the  claimant  to  abandon  other 
claims  against  property  not  in  the  possession 
of  the  bankruptcy  court  will  not  be  such  a  con- 
sent as  will  give  jurisdiction  to  the  District 
Court.  Chicago  First  Nat.  Bank  v.  Chicago 
Title,  etc.,  Co.,  198  U.  S.  280. 

Consent  by  appearing  and  contesting  does  not 
go  to  the  method  of  procedure,  and  where  that 
does  not  amount  to  due  process  of  law,  the 
appearance  does  not  constitute  a  consent  within 
the  meaning  of  the  act.  Sinsheimer  v.  Simon- 
son,  (C.  C.  A.)  107  Fed.  Rep.  898. 

An  appearance  by  a  defendant  to  a  rule  to 
show  cause  issuing  from  the  District  Court  will 
not  bar  his  later  objecting  to  its  jurisdiction. 
In  re  Hemby-Hutchinson  Pub.  Co.,  105  Fed. 
Rep.  909. 

Jurisdiction  of  District  Courts  Extended  by 
Amendment  of  1903. — By  the  amendment  of  Feb. 
5,  1903,  district  courts  are  given  concurrent 
jurisdiction  with  the  state  courts  of  suits  in 
equity  to  set  aside  voidable  transfers  made  by 
the  bankrupt  within  four  months  of  the  bank- 
ruptcy. Johnston  v.  Forsyth  Mercantile  Co., 
127  Fed.  Rep.  845;  McNulty  v.  Feingold,  129 
Fed.  Rep.  1001  ;  Horskins  v.  Sanderson,  132 
Fed.  Rep.  415;  Lawrence  v.  Lowrie,  133  Fed. 
Rep.  995;  Doroshow  v.  Ott,  (C.  C.  A.)  134  Fed. 
Rep.  740. 

A  court  of  bankruptcy  has  power  since  the 
amendment  of  1903  to  determine  the  title  to 
property  which  a  claimant,  as  rescinding  vendor 
under  an  alleged  fraudulent  agreement,  elects 
to  demand  after  institution  of  bankruptcy  pro- 
ceedings.   In  re  Mertens,  131  Fed.  Rep.  507. 

The  amendment  does  not  confer  upon  the 
bankruptcy  court  a  right  to  pass  upon  the  title 
to  property  claimed  adversely  by,  and  in  the 
possession  of,  a  third  person ;  but  such  rights 
must  be  determined  in  the  state  court  or  in  the 
district  court  by  consent  of  the  defendant  in 
a  plenary  proceeding.  In  re  Teschmacher,  127 
Fed.  Rep.  728. 

The  amendment  has  been  held  to  cover  rights 
of  action  arising  previous  to  its  passage.  Pond 
v.  New  York  Nat.  Exch.  Bank,  124  Fed.  Rep. 
992. 

The  amendment  does  not  authorize  an  order 
requiring  a  state  sheriff  claiming  property  ad- 
versely to  deliver  it  to  the  bankruptcy  court. 
In  re  Andre,  (C.  C.  A.)  135  Fed.  Rep.  736. 

The  amendment  merely  extends  the  jurisdic- 
tion of  the  bankruptcy  court  over  the  recovery 
of  fraudulent  conveyances  and  does  not  give 
jurisdiction  over  the  persons  of  the  defendants 
without  their  consent.  Gregorys.  Atkinson,  127 
Fed.  Rep.  184. 

The  Bankruptcy  Court.'Having  Possession  of  the 
Property,  will  take  jurisdiction  ¥0  determine 
rights  therein  and  will  enjoin  any  proceedings 
in  the  state  courts  relative  thereto.  In  re 
Whitener,  (C.  C.  A.)  105  Fed.  Rep.  180;  White 
v.  Schloerb,  178  U,  S.  542;  In  re  Kellqgg,  113 
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7&&,  See  note  4. 

Circuit  Courts  of  United  States.  —  See  note  5. 
cc.  State  Courts.  —  See  note  7. 
7.10.    (3)  Limitation  0/  Actions  —  The  Period  of  Limitation. 


See  note  7. 


Fed.  Rep,  120,  affirmed  (C  C.  A.)  121  Fed.  Rep. 
333',  tn  rc  Klcinhans,  113  Fed.  Rep.  107;  In  re 
Klein,  116  Fed.  Rep.  523 ;  Chauncey  v.  Dyke, 
(C.  C.  A.)  119  Fed.  Rep.  i  ;  In  re  Kellogg,  (C. 
C.  A.)'  121  Fed.  Rep.  333;  In  re  Rodgers, 
(C.  C.  A.)  125  Fed.  Rep.  169;  Burleigh  v.  Fore- 
man, (C.  C.  A.;  125  Fed.  Rep.  217;  In  re 
Knight,  125  Fed.  Rep.  35;  In  rc  Reynolds,  127 
Fed.  Rep.  760 ;  In  re  Leeds  Woolen  Mills,  (C. 
C.  A.)  134  Fed.  Rep.  221,  67  C.  C.  A,  149,  re- 
versing 129  Fed.  Rep.  922;  In  rc  McBride,  132 
Fed.  Rep.  285.    See  also  supra,  704.  1. 

A  state  sheriff  cannot  take  the  property  from 
the  custody  of  the  bankruptcy  court  on  a  writ 
of  replevin.  Mishawaka  Woolen  Mfg.  Co.  v. 
Powell,  98  Mo.  App.  530. 

In  its  discretion  the  bankruptcy  court  may 
permit  the  holder  of  a  chattel  mortgage  on 
goods  of  the  bankrupt  to  test  the  validity  of  his 
mortgage  lien  in  a  state  court.  In  re  Johnson, 
127  Fed.  Rep.  619. 

Where  Property  Is  in  the  Custody  of  an  Adverse 
Claimant,  the  bankruptcy  court  will  not  take 
jurisdiction  in  .summary  proceedings  to  order 
the  delivery  to  it  of  the  property,  but  will  leave 
the  matter  with  the  state  court.    In  re  Adams, 

130  Fed.  Rep.  788;  In  re  Scherber,  131  Fed. 
Rep.  121  ;  In  re  Rochford,  (C.  C.  A.)  124  Fed. 
Rep.  182;  In  re  Flynn,  126  Fed.  Rep.  422; 
In  re  New  York  Car  Wheel  Works,  132  Fed. 
Rep.  203;  Hinds  v.  Moore,  (C.  C.  A.)  134  Fed. 
Rep.  221;  In  re  Knickerbocker,  121  Fed.  Rep. 
1004. 

Where  the  Adverse  Claim  Is  Merely  Colorable, 
the  bankruptcy  court  may  require  the  property 
to  be  surrendered  upon  summary  order. 
Whether  the  claim  is  colorable  is  a  question  to 
be  decided  before  the  summary  order  is  granted. 
In  re  Waterloo  Organ  Co.,  118  Fed.  Rep.  904; 
In  re  Davis,  119  Fed.  Rep.  950;  White  v. 
Schloerb,  178  U.  S.  542;  In  re  Tune,  115  Fed. 
Rep.  906;  In  re  Breslauer,  121  Fed.  Rep.  910; 
In  re  Weinger,  126  Fed.  Rep.  875;  In  re  Kane, 

131  Fed.  Rep.  386;  In  re  Briskman,  132  Fed. 
Rep.  201  ;  In  re  Andre,  (C.  C.  A.)  135  Fed. 
Rep.  736:  See  also  Mueller  v.  Nugent,  184  U. 
S.  1. 

Where  Necessary  to  the  Preservation  of  the 
Estate,  property  in  the  possession  of  an  adverse 
claimant  will  be  taken  into  custody  by  the  bank- 
ruptcy court.    In  re  Moody,  131  Fed.  Rep.  525. 

Where  Property  Is  in  the  Possession  of  a  State 
Court,  under  its  regular  process,  an  injunction 
staying  proceedings  will  not  be  granted  by  the 
bankruptcy  court.  Metcalf  v.  Barker,  187  U.  S. 
j  65;  Ross-Meeham  Foundry  Co.  v.  Southern 
Car,  etc,  Co.,  124  Fed.  Rep.  403;  Tennessee 
Producer  Marble  Co.  v.  Grant,  (C.  C.  A.)  135 
Fed.  Ren.  322;  In  re  Shoemaker,  112  Fed.  Rep. 
648. 

Controversies  Properly  a  Part  of  the  Bankruptcy 
Proceedings  are  within  the  jurisdiction  of  the 
District  Court.  Thus  the  court  will  take  juris- 
diction of  an  action  by  the  trustee  on  the  bond 
of  his  predecessor.  U.  S.  v.  Union  Suretv.  etc.. 
Co.,  118  Fed.  Rep.  482.    Or  of  a  proceeding  to 


enforce  unpaid  stock  subscriptions  against 
stockholders  of  a  bankrupt  corporation.  In  re 
Miller  Electrical  Maintenance  Co.,  m  Fed. 
Rep.  515.  Or  of  a  controversy  between  two 
trustees  in  bankruptcy  appointed  in  proceedings 
before  the  same  court  as  to  property  claimed 
by  each.    In  re  Rosenberg,  116  Fed.  Rep.  403. 

755.  4.  Jurisdiction  of  District  Courts  Held 
Not  Limited  by  Section  23.  —  Wall  v.  Cox,  (C. 
C.  A.)  101  Fed.  Rep.  403;  Hall  v.  Kincell,  (C. 
C.  A.)  102  Fed.  Rep.  301  ;  Wayne  Knitting 
Mills  v,  Nugent,  104  Fed.  Rep.  530. 

5.  Jurisdiction  of  Circuit  Courts.  —  T.  B.  Mc- 
Farlan  Carriage  Co.  v.  Solanas,  (C.  C.  A.)  106 
Fed.  Rep.  145;  Sims  v.  Union  Assur.  Soc,  129 
Fed.  Rep.  804. 

7.  Jurisdiction  of  State  Courts  — United  States. 
—  In  re  Russell,  (C.  C.  A.)  ioi  Fed.  Rep.  249; 
Wall  v.  Cox,  (C.  C.  A.)  101  Fed.  Rep.  403; 
In  re  Baudouine,  (C.  C.  A.)  101  Fed.  Rep.  574; 
In  re  Reynolds,  133  Fed.  Rep.  585. 

Alabama.  —  Andrews  v.  Mather,  134  Ala. 
365. 

Georgia.  —  Wilson  v.  Parr,  115  Ga.  629. 

Iowa.  —  Boudinot  v.  Hamann,  117  Iowa  22. 

Kentucky.  —  Vance  v.  Lane,  (Ky.  1904)  82 
S.  W.  Rep.  297. 

Michigan.  —  Lyon  v.  Clark,  124  Mich.  105. 

Minnesota.  —  French  v.  R.  P.  Smith,  etc.,  Co., 
81  Minn.  341. 

Missouri.  —  McFarlan  Carriage  Co.  v.  Wells, 
99  Mo.  App.  641  ;  Swartz  v.  Frank,  183  Mo.  438. 

Nebraska.  —  Sheldon  v.  Parker,  66  Neb.  610. 

Nezv  Hampshire.  —  Truda  v.  Osgood,  71  N. 
H.  185;  Weeks  v.  Fowler,  71  N.  H.  518. 

Nezv  Jersey.  —  Bindseil  v.  Smith,  61  N.  J. 
Eq.  645. 

New  York.  —  Jones  v.  Schermerhorn,  53  N. 
Y.  App.  Div.  494;  Frank  v.  McAdams,  (Supm. 
Ct.  App.  T.)  32  Misc.  (N.  Y.)  512;  Silbcrstein 
v.  Stahl,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
353,  affirmed  63  N.  Y.  App.  Div.  614;  Small 
v.  Muller,  67  N.  Y.  App.  Div.  143  ;  Buckingham 
v.  Schuylkill  Plush,  etc.,  Co.,  (Supm.  Ct.  Spec. 
T.)  38  Misc.  (N.  Y.)  305;  Rathbone  v.  Ayer, 
84  N.  Y.  App.  Div.  186;  Alexander  v.  Union 
Surety,  etc.,  Co.,  89  N.  Y.  App.  Div.  3  ;  Bloch 
v.  Bloch,  (Supm.  Ct.  Spec.  T.)  42  Misc.  (N. 
Y.1  278 :  Stern  v.  Mayer,  99  N.  Y.  App.  Div. 
427.  See  also  Levi  v.  Goldberg,  76  N.  Y.  App. 
Div.  210. 

Pennsylvania.  —  Furth  v.  Stahl,  205  Pa.  St. 
439;  Breckons  v.  Snyder,  211  Pa.  St.  176. 

Washington.  —  State  v.  Superior  Ct..  28 
Wash.  35,  92  Am.  St.  Rep.  826. 

Wisconsin.  —  Mueller  v.  Bruss,  112  Wis.  406. 

Trover  Lies  in  State  Court.  —  In  re  Spitzer, 
(C.  C.  A.)  130  Fed.  Rep.  879. 

756.  7.  Period  of  Limitation  under  Act  of 
1898.  —  The  limitation  does  not  apply  where  the 
bankrupt's  estate  has  been  reopened  for  fur- 
ther administration.  Bilafsky  v.  Abraham,  183 
Mass.  401. 

Bankruptcy  Proceedings  Are  Deemed  to  Be  Be- 
gun at  the  time  the  petition  is  filed.  In  re 
Appel,  103  Fed.  Rep.  931. 
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756.  5.  Accounting  —  a.  Duty  TO  ACCOUNT.  —  See  note  8. 

b.  Allowances  to  Assignee  or  Trustee  —  (i)  Compensation 

—  The  English  Statute.  —  See  note  9. 

757.  In  the  United  States  and  Canada.  —  See  note  I. 

(2)  Expenses.  —  See  note  3. 


758. 

note  5. 

759. 


XIV.  Compositions — 1. 


When  Proposal  May  Be  Made. 

See  note  I. 

2.  Composition  Meetings 

d.  Number  and 


Authority  to 

See  note  6. 


Make  Compositions.  —  See 


c.  Right  to  Vote.  —  See  note  io. 

760.  d.  Number  and  Amount  of  Consenting  Creditors  —  The 

Bankruptcy  Law  of  the  United  States.  —  See  note  2. 

4.  Confirmation  of  Composition  —  a.  NECESSITY.  —  See  note  5. 

761.  b.  Grounds  for  Refusing  Confirmation  —  Prejudice  to  creditor!. 
—  See  note  1. 


756.  8.  Duty  to  Account.  —  Matter  of 
Dwight,  61  N.  Y.  App.  Div.  357 ;  Matter  of 
Thoesen,  62  N.  Y.  App.  Div.  87  ;  Matter  of  Mac- 
Farlane,  65  N.  Y.  App.  Div.  93,  affirmed,  169 
N.  Y.  608. 

Right  to  Inspect  Trustee's  Books  and  Papers.  — 

In  re  Saur,  122  Fed.  Rep.  101. 

9.  Compensation    under    English    Statute.  — 

In  re  Christie,  (1900)  I  Q.  B.  5. 

757.  1.  Compensation  in   United  States  — 

Untied  Stales.  —  In  re  Smith,  108  Fed.  Rep. 
39;  In  re  Epstein,  109  Fed.  Rep.  878;  In  re 
Mammoth  Pine  Lumber  Co.,  116  Fed.  Rep. 
731  ;  In  re  Hinckel  Brewing  Co.,  124  Fed.  Rep. 
702;  In  re  George  Halbert  Co.,  (C.  C.  A.)  134 
Fed.  Rep.  236 ;  In  re  Cambridge  Lumber  Co., 
136  Fed.  Rep.  983;  In  re  Anders  Push  Button 
Telephone  Co.,  136  Fed.  Rep.  995.  See  also 
In  re  Richards,  127  Fed.  Rep.  772. 

Kentucky.  —  Mitchell  v.  Stoddard  County 
Bank,  (Ky.  1900)  58  S.W.Rep.  605;  Pickerellv. 
Thompson,  109  Ky.  498;  Dunlap  v.  Fible,  etc., 
Distilling  Co.,  (Ky.  1903)  77  S.  W.  Rep.  173. 

Maryland.  —  National  Bank  v.  Dulaney,  96 
Md.  159. 

New  York.  —  Matter  of  MacFarlane,  65  N. 
Y.  App.  Div.  93,  affirmed  169  N.  Y.  608;  Matter 
of  Bostwick,  (Supm.  Ct.  Spec.  T.)  40  Misc. 
(N.  Y.)  17. 

South  Dakota.  —  Woodcock  v.  Reilly,  16  S. 
Dak.  198. 

West  Virginia.  —  Bcecher  v.  Foster,  51  W. 
Va.  605. 

If  There  Are  No  Assets,  so  that  there  will  be 
no  compensation,  the  trustee  cannot  be  com- 
pelled to  serve.    In  re  Levy,  101  Fed.  Rep.  247. 

No  Extra  Compensation  for  Legal  Services  Ren- 
dered by  Trustee.  —  In  re  George  Halbert  Co., 
(C.  C.  A.)  134  Fed.  Rep.  236.  And  see  Morris 
v.  Ellis,  (Tenn.  Ch.  1901)  62  S.  W.  Rep.  250. 

3.  Allowance  for  Expenses.  —  National  Surety 
Co.  v.  Arterburn,  110  Ky.  832;  Matter  of 
Bowlby,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N. 
Y.)  311;  Morris  v.  Ellis,  (Tenn.  Ch.  1901)  62 
S.  W.  Rep.  250. 

Expenses  Allowable — Attorney's  Fees.  —  Mat- 
tingly  v.  Mattingly,  (Ky.  1903)  72  S.  W.  Rep. 
802. 

But  such  fees  are  not  allowable  where  the 
question  involves  simply  business  judgment. 
Matter  of  Bowlby,  (Supm.  Ct.  Spec.  T.)  34 
Misc.  (N.  Y.)  311. 


Auctioneer's  Charges.  —  Matter  of  Bowlby, 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  311. 

Hire  of  Clerks.  —  Matter  of  Bowlby,  (Supm. 
Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  311. 

Publishing  Notice  of  Appointment.  —  Matter 
of  Bowlby,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N. 
Y.)  311. 

75§.  5.  Section  23  of  the  English  Bankruptcy 
Act  of  1890  May  Be  Excluded  from  a  Scheme  of 
Arrangement  under  section  3  of  such  Act  where 
the  creditors  consent  to  the  arrangement  and 
it  is  approved  by  the  court.  In  re  Nepean, 
(1903)  1  K.  B.  794. 

6.  When  Proposal  May  Be  Made  in  England.  — 
See  In  re  Beer,  (1903)  1  K.  B.  628. 

759.  1.  When  Proposal  May  Be  Made  in  the 
United  States. — In  re  Hilborn,  104  Fed.  Rep. 
866. 

10.  Creditors  Executing  Releases  of  Their  Debti 

have  no  right  to  vote  under  the  English  Bank- 
ruptcy Act.    Re  Baines,  86  L.  T.  N.  S.  691. 

Conditional  Withdrawal  of  Proof  Relating  to 
Right  to  Vote  Pending  an  Appeal  Against  Admis- 
sion of  Proof.  —  A  creditor  claiming  to  hold  se- 
curity for  part  of  his  debt,  and  who  makes  a 
proof  for  the  unsecured  balance  for  the  purpose 
of  voting  on  a-  composition  proposed  by  the 
debtor,  which  proof  is  admitted  for  voting  by 
the  official  receiver,  will  not,  while  an  appeal 
against  the  decision  of  the  official  receiver  is 
pending,  be  allowed  to  withdraw  the  proof 
conditionally ;  but  leave  may  be  given  to  the 
creditor  to  amend  the  proof  by  revaluing  his 
security.    In  re  Clark,  (1901)  1  K-  B.  655. 

760.  2.  Assignee  of  Several  Claims  Regarded 
as  One  Creditor. — In  re  Messengill,  113  Fed. 
Rep.  366. 

5.  Confirmation  Required.  —  City  Nat.  Bank  v. 
Doolittle,  (C.  C.  A.)  107  Fed.  Rep.  236;  Adler 
v.  Jones,  (C.  C.  A.)  109  Fed.  Rep.  967;  In  re 
Frear,  120  Fed.  Rep.  978.  See  also  In  re  Pil- 
ling, (1903)  2  K.  B.  50. 

Annulling  Bankruptcy  After  Confirmation.  — 
The  court,  upon  approving  a  composition  or 
scheme  under  section  23  of  the  Bankruptcy 
Act,  1883,  after  the  debtor  has  been  adjudged 
bankrupt,  will  not,  as  a  matter  of  course,  annul 
the  bankruptcy.  The  court  has  a  discretion  in 
such  a  case.  In  re  Sullivan,  20  Times  L.  Rep. 
393. 

761.  1.  Approval  Has  Been  Refused  where 
it  appeared  that  there  would  be  more  than 
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7<»1  .     Debtor  Not  Entitled  to  Discharge.  —  See  note  2. 
7  Want  of  Good  Faith,  Etc. —  See  note  I. 

|  Failure  to  Provide  Reasonable  Security  for  Partial  Payment  of  All  Unsecured  Prov- 
able Debts.  —  Sec  note  3«.] 

7<»  I.    6.  Effect  of  Composition.  —  See  note  2. 

7.  Secret  Agreements  with  and  Preference  of  Creditors.  —  See  notes  5 ,  6. 

705.  8.  Setting  Aside  Compositions  — ■  b.  Who  May  Move.  —  See  notes  4,  5. 
c.  Grounds  for  Setting  Aside  Composition  —  Fraud.  --  See 

note  6. 

706.  XV.  Discharge  of  Debtor  —  1.  Right  to  Discharge  —  a.  In  Gen- 
eral. —  See  notes  6,  7. 

b.  Surrender  of  All  Property.  —  See  note  8. 


enough  assets,  after  recovery  of  property  wrong- 
fully conveyed,  to  pay  all  the  creditors  in  full, 
Adler  v.  Jones,  (C.  C.  A.)  109  Fed.  Rep.  967; 
where  the  composition  was  not  in  accordance 
with  the  provisions  of  the  statute,  In  re  Frear, 
120  Fed.  Rep.  978;  where  the  composition 
agreement  failed  to  include  the  costs,  In  re 
Harris.  117  Fed.  Rep.  575;  where,  upon  the  ob- 
jection of  a  dissenting  creditor,  it  appeared  that 
the  composition  might  debar  creditors  from  the 
right  to  proceed  against  stockholders,  In  re 
Woodend,  133  Fed.  Rep.  593  ;  where  it  appeared 
that  the  bankrupt,  with  fraudulent  intent,  failed 
to  keep  books  of  account,  In  re  Olman,  134  Fed. 
Rep.  681  ;  In  re  Godwin,  122  Fed.  Rep.  m. 

The  Court  Will  Confirm  the  Composition  where 
it  appears  to  be  for  the  best  interests  of  the 
creditors.  In  re  H.  J.  Arrington  Co.,  113  Fed. 
Rep.  498;  In  re  Kahn,  121  Fed.  Rep.  412. 

Right  of  Appeal  from  Order.  —  The  bankrupt 
and  opposing  creditors  have  the  right  to  ap- 
peal from  order  of  confirmation  or  refusal  of 
composition.  S.  v.  Hammond,  (C.  C.  A.) 

104  Fed.  Rep.  862.  Compare  In  re  Adler,  103 
Fed.  Rep.  449. 

Where  Part  of  a  Scheme  of  Arrangement  Sub- 
mitted by  a  Debtor  under  the  English  Bankruptcy 
Act  of  1890,  §  3,  Is  that  Certain  Creditors  With- 
draw Their  Debts,  the  court  will  not  refuse  its 
sanction  to  the  scheme  merely  on  the  ground 
that  the  withdrawals  are  on  terms  giving 
those  creditors  an  advantage  over  the  other 
creditors,  provided  that  the  withdrawals  have 
not  been  obtained  by  the  debtor  himself,  or 
by  any  person  with  the  knowledge  and  on  be- 
half of  the  debtor.  In  re  E.  A.  B.,  (1902)  1 
K.  B.  457- 

761.  2.  Debtor  Not  Entitled  to  Discharge.— 

In  re  Olman,  134  Fed.  Rep.  681. 

762.  1.  Misconduct  Sufficient  to  Justify  the 
Court  in  Refusing  to  Sanction  a  Scheme  under  the 
English  Bankruptcy  Act  of  1890,  §  3,  subsec.  9, 
must  have  been  such  as  would  make  it  against 
public  policy  to  sanction  the  scheme,  that  is, 
the  misconduct  must  have  been  of  a  gross  char- 
acter. It  is  not  sufficient  that  the  debtor  has 
been  guilty  of  rash  and  hazardous  speculations 
leading  to  his  insolvency.  In  re  E.  A.  B., 
(1902)  1  K.  B.  457. 

3a.  Failure  to  Provide  Reasonable  Security  — 
Date  When  Debts  Provable. — The  expression 
"  debts  provable  "  in  the  English  Bankruptcy 
Act.  1890  —  which  requires  that  a  scheme  of 
arrangement  shall,  as  a  condition  for  its  ap- 
proval by  the  court,  provide  reasonable  security 
for  payment  of  not  less  than  7s.  6d.  in  the 


pound  "  on  all  unsecured  debts  provable  against 
the  debtor's  estate  "  —  means  "  debts  provable," 
not  at  the  date  of  the  receiving  order,  but  at  the 
time  when  the  scheme  comes  before  the  court 
for  approval,  and,  therefore,  does  not  include 
debts  which  may  have  previously  been  with- 
drawn or  released.  In  re  E.  A.  B.,  (1902)  1 
K.  B.  457- 

764.  2.  Effect  of  Composition  as  a  Discharge. 

—  In  re  J.  C.  Winship  Co.,  (C.  C.  A.)  120  Fed. 
Rep.  93;  Glover  Grocery  Co.  v.  Dome,  116  Ga. 
216;  Mandell  v.  Levy,  (Supm.  Ct.  App.  T.)  47 
Misc.  (N.  Y.)  147;  Taylor  v.  Skiles,  113  Tenn. 

288. 

5.  Promise  to  Pay  Creditor  More  than  Propor- 
tionate Amount  Held  Void.  —  In  re  Chaplin,  115 
Fed.  Rep.  162. 

6.  Recovery  of  Money  Paid.  —  In  re  Chaplin, 
115  Fed.  Rep.  162. 

765.  4.  Application  by  Any  Person  Interested. 
— ■  The  fact  that  a  creditor  has  begun  legal 
proceedings  against  the  bankrupt  will  not  pre- 
vent his  petitioning  to  set  aside  a  composition. 
In  re  Roukous,  128  Fed.  Rep.  648. 

A  Creditor  Who  Has  Assigned  His  Claim 
has  no  standing  to  set  aside  a  composition. 
In  re  Allen  B.  Wrisley  Co.,  (C.  C.  A.)  133  Fed. 
Rep.  388. 

5.  Loss  or  Waiver  of  Right.  —  See  In  re  Levy, 
110  Fed.  Rep.  744. 

6.  Fraud  a  Ground  for  Setting  Aside  Compositions. 

—  In  re  Roukous,  128  Fed.  Rep.  645. 

A  Deed  or  Arrangement  with  Creditors  Which 
Reserves  a  Benefit  to  the  Debtor  or  Intentionally 
Excludes  from  Its  Operation  Some  of  the  Creditors 
is  not  on  that  account  void  under  13  Eliz.,  c.  5, 
as  tending  to  delay  creditors,  where  it  is  in- 
tended to  give  effect  to  a  bona  fide  scheme  of 
arrangement  for  the  benefit  of  creditors. 
Maskelyne  v.  Smith,  (1903)  1  K.  B.  671. 

766.  6.  Rule  as  to  Granting  Discharges  in 
England.  —  Re  Marley,  82  L.  T.  N.  S.  692. 

7.  Rule  as  to  Granting  Discharges  in  United 
States. —  In  re  McCarty,  111  Fed.  Rep.  151; 
In  rc  Waukesha  Water  Co.,  116  Fed.  Rep.  1009; 
In  re  Miller,  133  Fed.  Rep.  1017. 

Corporations  Entitled  to  Discharge.  —  In  re 
Marshall  Paper  Co.,  (C.  C.  A.)  102  Fed.  Rep. 
872. 

The  Court  May  Withhold  the  Discharge  In  or- 
der to  give  a  creditor  a  chance  to  resort  to  the 
state  court  to  establish  his  right.  Bell  v.  Daw- 
son Grocery  Co.,  120  Ga.  628. 

8.  Surrender  of  All  Unexempt  Property  Essential 
to  Discharge.  —  In  re  Fleishman,  120  Fed.  Rep, 
060. 
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768.  e.  Death  of  Debtor.  —  See  note  3. 

769.  2.  Effect  of  Discharge  —  a.  Conclusiveness  in  General.  —  See 
note  1. 

b.  Effect  as  to  Debtor  —  (1)  Release  from  Debts  —  (&)  in  General. 
■ —  See  note  2. 

770.  See  notes  I,  2. 

771.  Extinguishment  of  Debt  or  Liability.  —  See  note  I. 
Pending  Actions.  — See  note  3. 

(b)  Alimony  and  Maintenance  of  Children.  —  See  notes  4,  $,6. 


768.  3.  Discharge  Not  Prevented  by  Death  of 
Debtor.  —  In  re  Hicks,  107  Fed.  Rep.  910; 
in  re  Newton,  122  Fed.  Rep.  103;  In  re  Mc- 
Kenzie,  132  Fed.  Rep.  986. 

709.  1.  Not  Conclusive  that  All  Property  Ac- 
counted for.  —  Rand  v.  Iowa  Cent.  R.  Co.,  96 
N.  Y.  App.  Div.  413. 

2.  Discharge  as  Release  from  Debts  —  General 
Eule — England. — -Ford  v.  Stewart,  35  N. 
Bruns.  568. 

United  States.  —  Klipstein  v.  Allen-Miles 
Co.,  (C.  C.  A.)  136  Fed.  Rep.  385. 

Georgia.  —  Graham  v.  Richerson,  113  Ga. 
1002. 

Illinois.  —  Rush  v.  Flood,  105  111.  App.  182. 

Massachusetts.  —  McDermott  v.  Hall,  177 
Mass.  224;  Harmon  v.  McDonald,  187  Mass. 
578. 

Minnesota.  —  Leitch  v.  Northern  Pac.  R.  Co., 
(Minn.  1905)  103  N.  W.  Rep.  704. 

Keiv  York.  —  Smith  v.  Wheeler,  55  N.  Y. 
App.  Div.  170. 

Texas.  —  Blackwell  v.  Farmers',  etc.,  Nat. 
Bank,  (Tex.  Civ.  App.  1003I  76  S.  W.  Rep. 
454;  Imhoff  v.  Whittle,  (Tex.  Civ.  App.  1904) 
81  S.  W.  Rep.  814. 

Washington.  —  Delta  County  Bank  v.  Mc- 
Granahan,  37  Wash.  307. 

If  a  Creditor  Has  Not  Been  Given  the  Statutory 
Notice,  and  has  not  actual  notice,  his  debt  will 
not  be  barred  by  the  discharge.  Reynolds  v. 
Whittemore,  99  Me.  108. 

770.  1.  Discharge  of  Debts  Provable  but  Not 
Proved. — Harmon  v.  McDonald,  187  Mass. 
578. 

2.  Discharge  of  Debts  Not  Scheduled.  —  Santa 
Rosa  Bank  v.  White,  139  Cal.  703;  Zimmerman 
v.  Ketchum,  66  Kan.  98  ;  Harmon  v.  McDonald, 
187  Mass.  578;  Matter  of  David,  (Supm.  Ct. 
Spec.  T.)  44  Misc.  (N.  Y.)  516;  Delta  County 
Bank  v.  McGranahan,  37  Wash.  307.  See  also 
Ross-Lewin  v.  Goold,  211  111.  384. 

Under  the  Act  of  1898,  unscheduled  debts  are 
not  discharged  unless  the  creditors  had  notice 
or  actual  knowledge  of  the  bankruptcy  pro- 
ceedings. 

United  States.  —  In  re  Monroe,  114  Fed. 
Rep.  398. 

Alabama.  —  Karter  v.  Fields,  140  Ala.  352. 
Kentucky.  —  Jones  v.  Walter.  115  Ky.  556. 
Michigan.  —  Wineman  v.  Fisher,   135  Mich. 
604. 

New  York.  —  Columbia  Bank  v.  Birkett,  174 
N.  Y.  112;  Tyrrel  v.  Hammerstein.  (Supm.  Ct. 
Tr.  T.)  33  Misc.  (N.  Y.l  S05  ;  Collins  v.  Mc- 
Walters.  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 
648:  Columbia  Bank  v.  Birkett,  (Supm.  Ct.  Tr. 
T.)  36  Misc.  (N.  Y.)  391.  affirmed  65  N.  Y. 
App.  Div.  615;  Sutherland  v.  Lasher,  (Supm. 
3  Supp.  E.  of  L. — 42  (1 


Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  249,  affirmed  87 
N.  Y.  App.  Div.  633 ;  Feldmark  v.  Weinstein, 
(Supm.  Ct.  App.  T.)  45  Misc.  (N.  Y.)  329; 
Bernheim  v.  Bloch,  (Supm.  Ct.  App.  T.)  45 
Misc.  (N.  Y.)  581  ;  Woodward  v.  Schaefer, 
(Supm.  Ct.  App.  T.)  91  N.  Y.  Supp.  104;  Graber 
v.  Gault,  103  N.  Y.  App.  Div.  511. 

Texas.  ■ —  Fields  Rust,  36  Tex.  Civ.  App. 
350;  Biela  v.  Urbanczyk,  (Tex.  Civ.  App.  1905) 
85  S.  W.  Rep.  451. 

Where  the  Creditor's  Name  Was,  Through  a  Cleri- 
cal Error,  Misspelled  in  the  schedule  it  was  held 
that  the  creditor  was  not  barred  by  the  dis- 
charge. Liesum  v.  Kraus,  (N.  Y.  City  Ct.  Gen. 
T.)  35  Misc.  (N.  Y.)  376. 

Failure  to  Give  the  Creditor's  Correct  Address, 
where  it  is  not  known  by  the  bankrupt,  will 
not  except  a  debt  otherwise  properly  scheduled 
from  discharge.  Steele  v.  Thalheimer,  (Ark. 
1905)  86  S.  W.  Rep.  305. 

Burden  of  Proof. —  The  burden  is  on  the  plain- 
tiff, after  the  defendant  has  set  up  his  dis- 
charge, to  show  his  debt  was  not  scheduled  and 
that  he  did  not  have  notice.  Laffoon  v.  Kerner, 
138  N.  Car.  281.  But  see  Armstrong  v. 
Sweeney,  (Neb.  1905)  103  N.  W.  Rep.  436. 

Immaterial  Variances,  where  the  creditor  had 
notice  of  the  proceedings,  will  not  save  the 
creditor's  claim  from  being  barred.  Grosso  v. 
Marx,  (Supm.  Ct.  Spec.  T.)  45  Misc.  (N.Y.)soo. 

771.  1.  Debts  Not  Extinguished  by  Discharge. 
■ — ■  Mallin  v.  Wenham,  209  111.  252,  101  Am.  St. 
Rep.  233;  Collins  v.  McWalters,  (Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.)  648;  Bank  of  Com- 
merce v.  Elliott,  109  Wis.  648. 

3.  Since  Trover  Involves  Title  Simply  and  not 
debt,  it  has  been  held  that  the  discharge  in 
bankruptcy  cannot  be  set  up  to  bar  such  an 
action.  Berry  v.  Jackson,  115  Ga.  196,  90  Am. 
St.  Rep.  102. 

4.  Claims  for  Alimony  Not  Released  by  Discharge. 
—  Pirie  V.  Chicago  Title,  etc.,  Co.,  182  U.  S. 
438;  Wetmore  v.  Markoe,  796  U.  S.  68;  Deen 
v.  Bloomer,  191  III.  416;  Welty  v.  Welty,  195 

335,  88  Am.  St.  Rep.  208;  People  v.  Grell, 
(Supm.  Ct.  Spec.  T.)  65  N.  Y.  Supp.  522; 
Young  v.  Young,  (Supm.  Ct.  Spec.  T.)  35  Misc. 
(N.  Y.)  335. 

Judgment  for  Alimony  Held  Released.  —  Fite 
v.  Fite,  110  Ky.  107. 

5.  Annuity  under  Separation  Agreement.  — 
Dunbar  v.  Dunbar,  190  U.  S.  340. 

6.  Order  for  Support  of  Infant  Children  Not 
Released  by  Discharge.  —  Rush  v.  Flood,  105 
111.  App.  182.  See  also  McKittrick  v.  Cahoon, 
80  Minn.  383,  99  Am.  St.  Rep.  223. 

Sealed  Contract  to  Support  Wife  and  Child.  — 
Dunbar  Dunbar,  180  Mass.  170,  94  Am.  St, 
Rep.  623. 

7 


77  1  7S0  IXSO/A'HXCY  AND  liANKRUPTCY. 


Vol.  XVI. 


77  1.    (o)  Judgments.  —  See  note  8. 
77*2.    See  note  [. 

Judgments  Rendered  After  the  Commencement  of  a  Proceeding,  — See  note  4» 

77"l.    See  note  I. 

Judgments  Rendered  After  the  Discharge.  —  See  note  5- 
If  the  Original  Debt  Was  Not  Dischargeable.  —  See  note  7. 
77  1.    Sec  note  3. 

The  Costs.  —  See  note  4. 

(d)  Lien  Debts.  —  See  note  5. 

775.  See  notes  2,  6. 

(e)  Contingent  Liabilities.  —  See  note  8. 

776.  See  note  t. 

(f)  Continuing  Contracts.  —  See  note  2. 

777.  Rents  Accruing  After  the  Discharge.  — See  notes  I,  3. 

771).     (h)  Taxes  and  Other  Debts  Due  the  Government — In  the  United  States.  —  See 

note  1. 

(i)  Partnership  Debts  —  In  the  United  States.  —  See  notes  4,  5. 
780.    (j)  Fiduciary  Debts — aa.  Statutory  Provisions.  —  See  note  I. 


771.  8.  Judgments  Barred  by  Discharge. — 

Coe  v.  Waters,  16  Colo.  App.  311;  McKit- 
trick  v.  Cahoon,  89  Minn.  383,  99  Am.  St. 
Rep.  606 ;  Burnham  v.  Pidcock,  58  N.  Y. 
App.  Div.  273;  Aiken  v.  Haskins,  (Supm. 
Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  505;  Bp- 
negan  v.  Hall,  (Supm.  Ct.  Spec.  T.)  35 
Misc.  (N.  Y.)  773;  Matter  of  Arkell,  -65 
N.  Y.  App.  Div.  130;  Disler  v.  McCauley, 
66  N.  Y.  App.  Div.  42 ;  Grosso  v.  Marx, 
(Supm.  Ct.  Spec.  T.)  45  Misc.  (N.  Y.)  500; 
Imhoff  v.  Whittle,  (Tex.  Civ.  App.  1904)  81  S. 
W.  Rep.  814. 

772.  1.  Execution  Issued  After  Discharge.  — 
Barnes  Mfg.  Co.  v.  Norden,  67  N.  J.  L.  493. 

4.  Judgments  Rendered  Pending  Bankruptcy 
Proceeding  Held  to  Be  Barred.  —  Cavanaugh  v. 
Fenley,  (Minn.  1905)  103  N.  W.  Rep.  711; 
Hussey  v.  Judson,  (Supm.  Ct.  App.  T.)  43  Misc. 
(N.  Y.)  370;  Lent  v.  Farnsworth,  94  N.  Y.  App. 
Div.  99,  affirmed  180  N.  Y.  503. 

773.  1.  Judgments  Rendered  Pending  Bank- 
ruptcy Proceeding  Held  Not  to  Be  Barred.  — 
Aiken  v.  Haskins,  (Supm.  Ct.  Spec.  T.)  34  Misc. 
(N.  Y.)  505.  See  also  Howe  v.  Noyes,  (Supm. 
Ct.  App.  T.)  47  Misc.  (N.  Y.)  338. 

5.  Judgment  by  Consent  After  Discharge  Not 
Barred.  —  Stevens  v.  Meyers,  72  N.  Y.  App. 
Div.  128. 

7.  Judgment  for  Non-dischargeable  Debt  Held 
to  Be  Barred. —  McKittrick  v.  Cahoon,  89  Minn. 

383,  99  Am.  St.  Rep.  606. 
771.    3.  Fiduciary  Debts  Held  Not  Barred. — 

Cooke  v.  Plaisted,  181  Mass.  82. 

4.  Costs  of  Judgment.  —  Where  costs  are  in- 
cluded in  a  judgment  rendered  after  bank- 
ruptcy proceedings  were  begun,  they  will  not  be 
barred.  Aiken  v.  Haskins,  (Supm.  Ct.  Spec.  T.) 
34  Misc.  (N.  Y.)  505. 

5.  Liens  Not  Released  by  Discharge —  Georgia. 
—  Evans  v.  Rounsaville,  115  Ga.  684;  McCall 
v.  Herring,  116  Ga.  235;  Philmon  v.  Marshall, 
116  Ga.  811  ;  Camp  v.  Young,  119  Ga.  981. 

Illinois.  —  Mallin  v.  Wenham,  209  111.  252, 
101  Am.  St.  Rep.  233. 

Minnesota.  —  Leitch  v.  Northern  Pac.  R.  Co., 
(Minn.  1905)  103  N.  W.  Rep.  704. 

Nebraska.  —  Paxton  v.  Scott,  66  Neb.  385. 


New  Jersey.  —  Bassett  v.  Thackara,  (N.  J. 
1905)  60  Atl.  Rep.  39. 

North  Dakota.  —  Powers  Dry  Goods  Co.  v. 
Nelson,  10  N.  Dak.  580. 

Texas.  —  Pinkard  v.  Willis,  24  Tex.  Civ.  App. 
69. 

775.  2.  Judgment  Liens  Not  Released.  — 

Pinkard  v.  Willis,  24  Tex.  Civ.  App.  69. 

6.  Mechanics'  Liens.  —  Holland  v.  Cunliff,  96 
Mo.  App.  67  ;  In  re  Emslie,  (C.  C.  A.)  102  Fed. 
Rep.  291. 

8.  Stockholder's  Liability.  —  Elsbree  v.  Burt, 
24  R.  I.  322.  Compare  Dight  v.  Chapman,  44 
Oregon  265. 

Director's  Statutory  Liability  Not  Barred.  — 
Old  Colony  Boot,  etc.,  Co.  v.  Parker-Sampson- 
Adams  Co.,  183  Mass.  557. 

776.  1.  Liabilities  Dependent  Upon  Contin- 
gencies.— ■  Dunbar  v.  Dunbar,  180  Mass.  170, 
94  Am.  St.  Rep.  623. 

2.  Continuing  Contracts. —  Bernhardt  v.  Curtis, 
109  La.  178,  94  Am.  St.  Rep.  445,  citing  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  776. 

777.  1.  Future  Rents  Not  Affected  by  Dis- 
charge.— -Bernhardt  v.  Curtis,  109  La.  178,  94 
Am.  St.  Rep.  445,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  777. 

3.  Lease  Held  Not  Terminated  by  Discharge.  — 
Witthaus  v.  Zimmermann,  91  N.  Y.  App.  Div. 
202. 

779.  1.  Debts  Due  a  State  Not  Barred  by  Dis- 
charge.— -Olds  v.  Forrester,  126  Iowa  456. 

4.  English  Rule  Followed  in  United  States.  — 

Jarecki  Mfg.  Co.  v.  McElwaine,  107  Fed.  Rep. 
249;  In  re  Kaufman,  136  Fed.  Rep.  262;  Young 
V.  Stevenson,  73  Ark.  480  ;  Loomis  v.  Wallhlom. 
(Minn.  1905)  102  N.  W.  Rep.  11 14.  But  see 
In  re  Hale,  107  Fed.  Rep.  432. 

5.  Absence  of  Proceedings  by  or  Against  Firm. 
—  Dodge  v.  Kaufman,  (Supm.  Ct.  App.  T.)  46 
Misc.  (N.  Y.)  248. 

780.  1.  Fiduciary  Debts  Not  Discharged.  — 
United  States. — .  Bracken  v.  Milner,  104  Fed. 
Rep.  522. 

Minnesota.  —  Gee  v.  Gee,  84  Minn.  384. 
Missouri.  —  Harrington    7'.    Herman,  (Mo 
1903)  72  S.  W.  Rep.  546. 

Nebraska.  —  Gerner  v.  Yates,  61  Neb.  100. 
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780.    bl>.  What  Constitutes  Fiduciary  Relation  — -  Technical  Trusti.  —  See  notes 


2,  4. 


781.  Implied  Trusts.  —  See  notes  I,  6,  7. 

782.  (k)  Debts  Contracted  by  Fraud.  — See  note  3. 
Actual,  Positive  Fraud.  —  See  note  4. 

783.  (l)  Liabilities  Arising  Out  of  Torts  —  Judgments  for  Wilful  and  Malicious  Injuries. 
•See  note  1 1. 


New  York.  —  Watertown  Carriage  Co.  v. 
Hall,  176  N.  Y.  313. 

South  Dakota. —  Shipley  v.  Platts,  17  S.  Dak. 
357- 

Utah.  —  Warren  v.  Robinson,  21  Utah  429. 
Vermont.  —  Stickney  v.   Parmenter,   74  Vt. 
58. 

Debts  Created  by  Defalcation,  etc.,  of  Public  Offi- 
cers Not  Discharged. — J.  L.  Mott  Iron  Works  v. 
Tourney,  94  N.  Y.  App.  Div.  216. 

The  Word  "Officer"  in  the  Act  of  1898  is  held 
to  apply  to  an  officer  of  a  private  corporation. 
In  re  Harper,  133  Fed.  Rep.  970. 

Exception  Limited  to  Public  Officers  and  Fidu- 
ciaries.— -Crawford  v.  Burke,  195  U.  S.  176. 
See  also  Matter  of  Bullis,  68  N.  Y.  App.  Div. 
508,  affirmed  171  N.  Y.  689.  But  see  Frey  v. 
Torrey,  70  N.  Y.  App.  Div.  166,  affirmed-  175  N. 
Y.  501  ;  Hyde  v.  Lesser,  93  N.  Y.  App.  Div.  320; 
Morse  v.  Kaufman,  100  Va.  218. 

Judgment  Including  Claim  for  Moneys  Embez- 
zled. —  A  judgment  made  up  of  various  items 
and  including  a  claim  for  moneys  embezzled, 
the  amount  of  which  was  not  found  separately 
in  the  verdict,  was  held  to  be  released  by  the 
discharge  of  the  debtor.  Cooke  v.  Plaisted,  181 
Mass.  82. 

2.  What  Constitutes  Fiduciary  Relation 

—  Existence  of  Technical  Trust.  —  In  re  Harper, 
133  Fed.  Rep.  970;  Gee  v.  Gee,  84  Minn.  384; 
Harrington  v.  Herman,  (Mo.  1903)  72  S.  W. 
Rep.  546  ;  Stickney  v.  Parmenter,  74  Vt.  58. 

Effect  of  Implied  Agreement  to  Hold  in  Trust. 

—  Reeves  v.  McCracken,  (N.  J.  1905)  60  Atl. 
Rep.  332. 

4.  Executors  and  Administrators. —  Stickney  v. 
Parmenter,  74  Vt.  58,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  780. 

7S1.  1.  Partners  are  not  in  a  fiduciary  rela- 
tion within  the  meaning  of  the  Act.  Gee  v. 
Gee,  8-1  Minn.  384. 

6.  Brokers,  Factors,  and  Commission  Merchants. 

—  Crawford  v.  Burke,  195  U.  S.  176;  Gee  v. 
Gee,  84  Minn.  384;  Matter  of  Benedict,  (Supm. 
Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  230. 

7.  Trust  or  Confidence  in  Popular  Sense.  — 
Bracken  v.  Milner,  104  Fed.  Rep.  522. 

7§2.  3.  Debts  Created  by  Fraud  Not  Dis- 
charged. —  Forsyth  v.  Velimeyer,  177  U.  S. 
177;  Bullis  v.  O'Beirne,  195  U.  S.  606;  Bracken 
v.  Milner,  104  Fed.  Rep.  522;  In  re  Wollock, 
120  Fed.  Rep.  516;  Crawford  v.  Burke,  201 
III.  581  ;  Frey  v.  Torrey,  (Supm.  Ct.  App.  T.) 
36  Misc.  (N.  Y.)  216,  affirmed  70  N.  Y.  App. 
Div.  166;  Matter  of  Bullis,  68  N.  Y.  App.  Div. 
508,  affirmed  171  N.  Y.  689;  Frey  v.  Torrey, 
70  N.  Y.  App.  Div.  166,  affirmed  175  N.  Y. 
501  ;  Predmore  v.  Torrey,  (Supm.  Ct.  App.  T.) 
38  Misc.  (N.  Y.)  127;  Morse  v.  Kaufman,  100 
Va.  218. 

Capacity  of  Parties  Immaterial.  —  In  re  Butts, 
120  Fed.  Rep.  966. 


The  Bankruptcy  Court  Will  Not  Go  Behind  a 
Judgment,  gained  more  than  ten  years  before, 
to  discover  fraud  which  was  not  shown  in  the 
original  action.  Hargadine-McKittrick  Dry 
Goods  Co.  v.  Hudson,  (C.  C.  A.)  122  Fed.  Rep. 
232. 

The  Burden  of  Proof  is  on  the  party  seeking  to 
show  fraud.  Culver  v.  Torrey,  (Supm.  Ct. 
App.  T.)  34  Misc.  (N.  Y.)  793. 

An  Overpayment  by  Mistake  which  the  debtor 
fails  to  return  is  not  a  debt  created  by  fraud. 
Wilcoxen  v.  Chicago,  etc.,  R.  Co.,  116  Fed.  Rep. 
444. 

A  Judgment  on  a  Note  cannot  be  brought  within 
the  excepted  class,  on  the  ground  that  the  note 
was  founded  on  fraud,  since  the  holder  is 
estopped  by  his  election  to  sue  on  the  contract. 
Hargadine-McKittrick  Dry  Goods  Co.  v.  Hud- 
son, in  Fed.  Rep.  361,  affirmed  (C.  C.  A.)  122 
Fed.  Rep.  232. 

A  Judgment  for  Conversion  of  Property,  not 
being  founded  on  fraud,  is  discharged.  Crosby 
v.  Miller,  25  R.  I.  172.  See  also  Bryant  v. 
Kinyon,  127  Mich.  152. 

A  Judgment  for  Costs  in  a  Criminal  Proceeding 
is  not  a  debt  contracted  by  fraud.  Olds  v.  For- 
rester, 126  Iowa  456. 

4.  Only  Positive  Fraud  Contemplated  by  Excep 
tion.  —  Bullis  v.  O'Beirne,  195  U.  S.  606 
Barnes  Mfg.  Co.  v.  Norden,  67  N.  J.  L.  493 
Culver  v.  Torrey,  (Supm.  Ct.  App.  T.)  34  Misc 
(N.  Y.)  793;  Collins  v.  McWalters,  (Supm.  Ct 
Spec.  T.)  35  Misc.  (N.  Y.)  648;  Crosby  v. 
Miller,  25  R.  I.  172. 

7§3.  11.  Judgments  for  Wilful  and  Malicious 
Injuries.  — In  re  Colaluca,  133  Fed.  Rep.  255; 
Sanderson  v.  Hunt,  116  Ky.  435;  Burnham  v. 
Pidcock,  (Supm.  Ct.  Tr.  T.)  33  Misc.  (N.  Y.) 
65,  affirmed  58  N.  Y.  App.  Div.  273  ;  Colwell  v. 
Tinker,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 
330,  affirmed  65  N.  Y.  App.  Div.  20 ;  Water- 
town  Carriage  Co.  v.  Hall,  66  N.  Y.  App.  Div. 
84;  Stefanini  v.  Sroka,  (Supm.  Ct.  App.  T.)  43 
Misc.  (N.  Y.)  614. 

A  Judgment  for  Breach  of  Promise  is  not 
barred  where  the  plaintiff  was  seduced  by  the 
bankrupt  and  a  child  had  been  born.  Disler 
V.  McCauley.  66  N.  Y.  App.  Div.  42,  reversing 
(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  41  r. 

Where  there  is  no  seduction  proved  or  malice 
or  injury  to  character  a  judgment  for  breach  of 
promise  is  barred.  Finnegan  r.  Hall,  (Supm. 
Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  773. 

Judgment  for  Seduction  of  Plaintiff 's  Daughter 
Not  Barred.  —  In  re  Frcche,  109  Fed.  Rep.  620. 

Where  Seduction  Is  a  Criminal  Offense,  a  judg- 
ment for  damages  for  seduction  is  not  barred 
by  the  discharge.  In  re  Maples,  105  Fed.  Rep. 
ad- 
judgment for  Criminal  Conversation  Not  Barred. 
—  Tinker  v.  Colwell,  193  U.  S.  473,  169  N.  Y. 
53i- 
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7  >  I .  i  ra  Extraterritorial  Effect  of  Discharge  —  bb.  Discharge  understate  Insol- 
vency Laws  —  Nonresidenco  of  Creditors.  —  See  note  6. 

7S7.     Abandonment  of  Extraterritorial  Immunity.  —  See  note  2. 

(2)  Exemption  from  Arrest  and  Imprisonment.  —  See  note  3. 
7  SO.    (j)  New  Promise  to  Pay  Debt  Released.  —  See  note  2. 
7i>0.     An  Express,  Positive,  and  Unconditional  Promise.  —  See  note  2. 
70I.     A  Written  Promise.  —  See  note  5. 

792.    See  note  1. 

The  Question  Whether  the  New  Promise  Is  the  Real  Cause  of  Action.  —  See  note  3. 

c.  Effect  as  to  Persons  Liable  with  Debtor  —  co-obligors'  Lia. 

bllity  to  Creditors.  —  See  note  5- 

703.  Co-obligors'  Claim  for  Reimbursement.  —  See  notes  I,  2. 
Contribution  Between  Bankrupt  and  His  Co-obligor.  —  See  note  4. 

704.  See  notes  1,  2. 

Set-off  of  Claim  for  Contribution  or  Reimbursement.  —  See  note  5. 

3.  Opposition  to  Discharge  —  a.  Who  May  Oppose.  —  See  note  7. 


A  Judgment  for  Libel  has  been  held  not  a  dis- 
chargeable debt.  McDonald  v.  Brown,  23  R.  I. 
546,  91  Am.  St.  Rep.  659. 

A  Judgment  for  Malicious  Prosecution  is  not 
discharged.    Mason  v.  Perkins,  180  Mo.  702. 

Claim  for  Conversion  Held  Not  Barred.  — 
Watertown  Carriage  Co.  v.  Hall,  75  N.  Y.  App. 
Div.  201,  affirmed  176  N.  Y.  313. 

784.  6.  Debts  Due  Nonresidents  Not  Dis- 
charged. — Swift  v.  Winchester,  96  Me.  480,  90 
Am.  St.  Rep.  414. 

787.  2.  Debt  of  Nonresident  Included  in 
Schedule.  —  In  re  Claiborne,  109  l^ed.  Rep.  74. 

3.  Exemption  from  Arrest. —  In  re  Dresser,  124 
Fed.  Rep.  915;  People  v.  Erlanger,  132  Fed. 
Rep.  883. 

As   to    Debts   Not  Dischargeable,  see  In  re 

Marcus,  (C.  C.  A.)  105  Fed.  Rep.  907. 

Arrest  Enjoined  Pending  Discharge  in  Bank- 
ruptcy.—  Knott  v.  Putnam,  107  Fed.  Rep.  907. 

789.  2.  Debtor  Bound  by  New  Promise  to  Pay 
Discharged  Debts. — Brooks  v.  Payne,  (Ky.  1903) 
77  S  W.  Rep.  190 ;  Gruenberg  v.  Treanor, 
(Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.)  232; 
Sundling  v.  Willey,  (S.  Dak.  1905)  103  N.  W. 
Rep.  38;  Taylor  v.  Skiles,  113  Tenn.  288.  See 
also  In  re  Sweetser,  128  Fed.  Rep.  165,  affirmed 
130  Fed.  Rep.  103. 

Time  of  Making  Promise. —  Dacovich  v.  Schley, 
(C.  C.  A.)  134  Fed.  Rep.  72.. 

It  must  appear  that  the  new  promise  was 
made  both  after  the  discharge  was  granted  and 
before  suit  was  brought.  Thornton  v.  Nichols, 
119  Ga.  50. 

Where  the  Discharge  Is  by  Virtue  of  an  Order 
Affirming  a  Composition,  the  original  debt  is  extin- 
guished and  no  cause  of  action  will  arise  upon 
a  subsequent  promise  without  consideration. 
Taylor  v.  Skiles,  113  Tenn.  288. 

May  Proceed  Both  in  Bankruptcy  and  on  New 
Promise.  —  Dowse  v.  Hammond,  (C.  C.  A.)  130 
Fed.  Rep.  103,  affirming  128  Fed.  Rep.  165. 

790.  2.  Express  Promise  Required.  —  Mandell 
v.  Levy,  (Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.) 
147. 

Unconditional  Promise  Required.  —  Brooks  v. 
Paine,  (Ky.  1903)  77  S.  W.  Rep.  190;  Inter- 
national Harvester  Co.  v.  Lyman,  90  Minn. 
275:  Sundling  v.  Willey,  (S.  Dak.  1905)  103 
N.  W.  Rep.  38. 

Positive  and  Unequivocal  Promise  Required.  — 


Thornton  v.  Nichols,  119  Ga.  50;  Smith  v. 
Stanchfield,  84  Minn.  343. 

791.  5.  Writing  Not  Required.  — ■  Thornton 
v.  Nichols,  119  Ga.  50;  Smith  v.  Stanchfield, 
84  Minn.  343. 

792..  1.  Writing  Expressly  Required  by 
Statute.  —  Gruenberg  v.  Treanor,  (Supm.  Ct. 
App.  T.)  40  Misc.  (N.  Y.)  232 ;  Bair  v.  Hilbert, 
84  N.  Y.  App.  Div.  621  ;  Mandell  v.  Levy, 
(Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.)  147. 

3.  Old  Debt  Regarded  as  the  Cause  of  Action.  — 
Gruenberg  v.  Treanor,  (Supm.  Ct.  App.  T.)  40 
Misc.  (N.  Y.)  232;  Sundling  v.  Willey,  (S. 
Dak.  1905)  103  N.  W.  Rep.  38". 

5.  Liability  of  Co-obligors  Not  Affected  by  Dis- 
charge. —  Leader  v.  Mattingly,  140  Ala.  444; 
Holland  v.  Cunliff,  96  Mo.  App.  67 ;  St.  Louis 
World  Pub.  Co.  v.  Rialto  Grain,  etc.,  Co.,  108 
Mo.  App.  479;  Witthaus  v.  Zimmermann,  91 
N.  Y.  App.  Div.  202  ;  Pinkard  v.  Willis,  24  Tex. 
Civ.  App.  69. 

Rule  Limited  to  Provable  Obligations. —  Klip- 
stein  v.  Allen-Miles  Co.,  (C.  C.  A.)  136  Fed. 
Rep.  385- 

A  Judgment  Against  a  Garnishee,  Before  the 
Discharge  of  the  Principal  Debtor  in  Bankruptcy, 

is  not  discharged  by  the  discharge  of  the  prin- 
cipal debtor.    Marx  v.  Hart,  166  Mo.  503. 

793.  1.  If  the  Claim  of  the  Surety  Was  Not 
Provable. —  Bernhardt  v.  Curtis,  109  La.  171, 
94  Am.  St.  Rep.  445. 

2.  Right  of  Surety  if  Creditor  Neglects  to  Prove. 
—  Smith  v.  Wheeler,  55  N.  Y.  App.  Div.  170. 

4.  Discharge  of  Surety  Debts. —  If  the  claim  on 
the  note  was  proved  in  the  bankruptcy  proceed- 
ings by  the  holder,  the  surety  is  bound  by  the 
discharge.    Hayer  v.  Comstock,  115  Iowa  187. 

794.  1.  Claim  for  Contribution  Arising  After 
Discharge.  —  Coding  v.  Roscenthal,  180  Mass.  43. 

2.  Claim  for  Contribution  Arising  Before  Dis- 
charge. —  Smith  v.  Wheeler,  55  N.  Y.  App. 
Div.  170. 

5.  Set-off  of  Claim  for  Contribution  or  Reim- 
bursement.—  Morgan   v.   Wordell,    178  Mass. 

350. 

7.  Opposition  by  Creditors  or  Other  Persons  In- 
terested. —  In  re  Columbia  Real  Estate  Co.,  101 
Fed.  Rep.  965 ;  In  re  Conroy,  134  Fed.  Rep. 

764. 

The  Trustee  may  be  "  a  party  in  interest." 
In  re  Levey,  133  Fed.  Rep.  57a. 
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795.  b.  Evidence.  —  See  note  2. 

796.  d.  Grounds  for  Refusing  Discharge  —  (1)  In  General — in  the 

United  States.  —  See  note  5. 

Only  Statutory  Grounds  Available.  —  See  notes  6,  7,  9. 
(2)  Offenses  Against  Statute.  —  See  note  1 1. 

797.  (3)  Fraud.  —  See  note  2. 

(4)  Concealment  of  or  False  Statements  as  to  Assets  and  Liabilities 
—  The  Bankruptcy  Law  of  the  United  States.  —  See  notes  7,  8. 


In  Involuntary  Bankruptcy,  an  attaching  cred- 
itor of  the  alleged  bankrupt  may  resist  the 
adjudication.  In  re  C.  Moench,  etc.,  Co.,  123 
Fed.  Rep.  977. 

Right  to  Oppose  Discharge  May  Be  Lost  by 
Laches.  —  Kentucky  Nat.  Bank  v.  Carley,  (C. 
C.  A.)  121  Fed.  Rep.  822. 

795.  2.  Burden  of  Proof.  —  In  In  re  Logan, 
102  Fed.  Rep.  876,  it  was  held  that  the  specifi- 
cations in  opposition  to  the  discharge  could  not 
be  taken  as  confessed  because  of  the  debtor's 
failure  to  answer  them. 

796.  5.  Insanity  of  the  Debtor  will  not 
bar  his  discharge.  In  re  Miller,  133  Fed.  Rep. 
1017. 

Where  a  Probable  Showing  of  Opposition  Is  Made, 

the  court  may  refuse  to  grant  the  discharge 
pending  an  investigation.  In  re  Steed,  107 
Fed.  Rep.  682. 

6.  Opposition  Only  on  Statutory  Grounds.— 
In  re  Goodale,  109  Fed.  Rep.  783;  In  re  Wau- 
kesha Water  Co.,  116  Fed.  Rep.  1009;  In  re 
Blalock,  118  Fed.  Rep.  679. 

The  Motive  of  the  Bankrupt  in  Filing  a  Volun- 
tary Petition  in  order  to  avoid  a  judgment  of  a 
creditor  against  him,  will  not  affect  his  right  to 
a  discharge.  Finnegan  v.  Hall,  (Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.)  773. 

Giving  a  False  Report  to  a  Mercantile  Agency 
is  not  a  ground  for  discharge.  In  re  Steed, 
107  Fed.  Rep.  682. 

7.  Want  of  Jurisdiction  by  reason  of  the  fact 
that  the  debtor  has  not  resided  six  months  in 
the  district  cannot  be  raised  for  the  first  time 
in  opposition  to  the  bankrupt's  discharge.  In  re 
Clisdell,  101  Fed.  Rep.  246. 

9.  Refusal  of  a  Discharge  under  the  Act  of  1867 
will  not  prevent  the  discharge,  under  the  Act 
of  1898,  of  a  debt  which  has  been  kept  alive 
by  judgment.  In  re  Herrman,  134  Fed.  Rep. 
566. 

11.  See   In  re   Solomons,    (1904)    1    K.  B. 
106. 

797.  2.  Fraud  Not  Specified  in  Bankruptcy 
Law  of  United  States.  —  Paxton  v.  Scott,  66  Neb. 
385- 

Where  the  fraud  consists  of  acts  within  the 
knowledge  of  the  trustee  and  not  objected  to  by 
him,  it  cannot  be  made  the  basis  for  revoking 
the  discharge.  In  re  Hansen,  107  Fed.  Rep. 
252- 

7.  Making  False  Oath  Ground  for  Refusing  Dis- 
charge. —  In  re  Lowenstein,  106  Fed.  Rep.  51  ; 
Bauman  v.  Feist,  (C.  C.  A.)  107  Fed.  Rep.  83; 
In  re  Lesser,  (C.  C.  A.)  114  Fed.  Rep.  83,  re- 
versing 108  Fed.  Rep.  205  ;  In  re  Gammon,  109 
Fed.  Rep.  312;  In  re  Eaton,  no  Fed.  Rep.  731  ; 
In  re  Rullwinkle,  m  Fed.  Rep.  364;  In  re  Gay- 
lord,  (C.  C.  A.)  112  Fed.  Rep.  668;  In  re  Sals- 
bury,  113  Fed.  Rep.  833;  In  re  Miner,  114  Fed. 
Rep.  998;  In  re  Semmel,  118  Fed.  Rep.  487; 
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In  re  Breiner,  129  Fed.  Rep.  155  ;  In  re  Conroy, 
134  Fed.  Rep.  764;  Barton  v.  Texas  Produce 
Co.,  (C.  C.  A.)  136  Fed.  Rep.  355;  hi  re  Herr- 
man, (C.  C.  A.)  136  Fed.  Rep.  767. 

False  Oath  Must  Be  Made  Knowingly  and 
Fraudulently.  — In  re  Beebe,  116  Fed.  Rep.  48; 
In  re  Patterson,  121  Fed.  Rep.  921;  Kentucky 
Nat.  Bank  v.  Carley,  (C.  C.  A.)  127  Fed.  Rep. 
686. 

False  Oath  Must  Be  Made  in  the  Bankruptcy 
Proceedings.  — In  re  Blalock,  118  Fed.  Rep. 
679;  In  re  Goldsmith,  101  Fed.  Rep.  570;  In  re 
Marx,  102  Fed.  Rep.  676. 

Slight  Inaccuracies  Not  Fatal.  — In  re  Miner, 
114  Fed.  Rep.  998. 

The  Burden  of  Proof  to  establish  the  making 
of  the  false  oath  is  on  the  creditors.  In  re 
Gaylord,  106  Fed.  Rep.  833,  affirmed  (C.  C.  A.) 
112  Fed.  Rep.  668. 

8.  Concealment,  etc.  —  Refusal  of  Discharge 
under  Law  of  United  States.  —  In  re  Dews,  101 
Fed.  Rep.  549;  In  re  Morgan,  101  Fed.  Rep. 
982;  In  re  Mendelsohn,  102  Fed.  Rep.  119; 
In  re  McGurn,  102  Fed.  Rep.  743  ;  In  re  Logan, 
102  Fed.  Rep.  876;  In  re  Hoffmann,  102  Fed. 
Rep.  979;  In  re  Lewin,  103  Fed.  Rep.  852; 
In  re  Adams,  104  Fed.  Rep.  72:  In  re  Bemis, 
104  Fed.  Rep.  672;  In  re  Heyman,  104  Fed. 
Rep.  677;  In  re  Howell,  105  Fed.  Rep.  594; 
In  re  Becker,  106  Fed.  Rep.  54,  affirmed  (C.  C. 
A.)  1 10  Fed.  Rep.  1020  ;  In  re  Lesser,  (C.  C.  A.) 
114  Fed.  Rep.  83,  reversing  108  Fed.  Rep.  205; 
In  re  Feldstein,  108  Fed.  Rep.  794,  affirmed 
(CCA.)  115  Fed.  Rep.  259;  In  re  Wilcox, 
(C.  C.  A.)  109  Fed.  Rep.  628:  In  re  Bullwinkle, 
in  Fed.  Rep.  364;  In  re  Grossman,  111  Fed. 
Rep.  507;  In  re  Stoddart,  114  Fed.  Rep.  486; 
In  re  Holstein,  114  Fed.  Rep.  794;  Osborne  v. 
Perkins,  (C.  C.  A.)  112  Fed.  Rep.  127;  In  re 
Royal,  112  Fed.  Rep.  135:  In  re  Otto,  115  Fed. 
Rep.  860 ;  Hudson  v.  Mercantile  Nat.  Bank, 
(C.  C.  A.)  119  Fed.  Rep.  346;  In  re  Leslie,  119 
Fed.  Rep.  406;  In  re  Breiner,  129  Fed.  Rep. 
15s;  E.  H.  Godshalk  Co.  v.  Sterling,  (C.  C.  A.) 
129  Fed.  Rep.  580;  In  re  Milgraum,  129  Fed. 
Rep.  827;  In  re  Breitling,  (C.  C.  A.)  133  Fed. 
Rep.  146.  See  also  re  Pilchard,  103  Fed. 
Rep.  742. 

A  discharge  will  be  withheld  from  a  bank- 
rupt where  he  has  not  accounted  for  assets 
approximating  $50,000  shown  to  have  been  in 
his  possession  one  year  before.  re  Finkel- 
stein,  101  Fed.  Rep.  418. 

Omissions  from  Schedule  of  Property  Fraudu- 
lently Conveyed.  —  //;  re  Schcnck,  116  Fed.  Rep. 
554  ;  In  re  House,  103  Fed.  Rep.  616. 

Property  Alleged  to  Be  Concealed  Must  Be 
Shown  to  Belong  to  Bankrupt.  —  Fellows  v.  Freud  • 
enthal,  (C.  C.  A.)  102  Fed.  Rep.  731  ;  In  re 
Locks.  104  Fed.  Rep.  783;  In  re  Ferris,  105 
Fed.  Rep.  356;   In  re  Countryman,   119  Fed. 
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71>S.     Tho  English  Statute.  —  See  note  I. 

The  Fraudulent  Intent.  —  See  note  6. 

7i>i).  (6)  Failure  to  Keep,  Concealment,  or  Destruction  of  Books  of  Ac- 
count  —  Failure  to  Keep  Books  of  Account.  —  See  note  8. 

>00.     Destruction  or  Concealment  of  Books.  ■ —  See  note  I. 

What  Are  "  Proper"  Books. —  See  note  3. 

Time  of  Acts  or  Omissions.  — See  note  5. 
80  I .     Intent  of  Debtor.  —  See  note  2. 

802.    (10)  Previous  Bankruptcy  or  Insolvency,  —  See  note  6. 


Rep.  639;  In  re  Dauchy,  122  Fed.  Rep.  688, 
affirmed  (C.  C.  A.)  130  Fed.  Rep.  532. 

Fact  of  Concealment  of  Assets  Must  Be  Affirm- 
atively Established.  —  In  re  Lesser,  (C.  C.  A.) 
114  Fed;  Rep.  83;  In  re  Baerncopf,  117  Fed. 
Rep.  975. 

A  Fair  Preponderance  of  Evidence  is  sufficient 
to  establish  the  fact  of  concealment.  In  re 
Leslie,  119  Fed.  Rep.  406;  In  re  Dauchy,  122 
Fed.  Rep.  688,  affirmed  (C.  C.  A.)  130  Fed. 
Rep.  532. 

Continued  Concealment  Ground  for  Preventing 
Discharge.  — In  re  Quackenbush,  102  Fed.  Rep. 

282. 

79§.    1.  Provision  of  English  Statute. —  See 

In  re  Taylor,  (1901)  1  K.  B.  744. 

6.  Omissions  Without   Fraudulent  Intent.  — 

In  re  Dews,  101  Fed.  Rep.  549;  Fellows  v. 
Freudenthal,  (C.  C.  A.)  102  Fed.  Rep.  731  ; 
In  re  McGurn,  102  Fed.  Rep.  743;  In  re  Pierce, 
103  Fed.  Rep.  64;  In  re  Fitchard,  103  Fed.  Rep. 
742;  In  re  Adams,  104  Fed.  Rep.  72;  In  re 
Bryant,  104  Fed.  Rep.  789;  In  re  Meyers,  105 
Fed.  Rep.  353  ;  In  re  Slingluff,  105  Fed.  Rep. 
502;  In  re  Conn,  108  Fed.  Rep.  525;  In  re 
Marsh,  109  Fed.  Rep.  602;  In  re  Goodale,  109 
Fed.  Rep.  783  ;  In  re  Eaton,  110  Fed.  Rep.  731  ; 
In  re  Howden,  n  1  Fed.  Rep.  723;  In  re  Todd, 
112  Fed.  Rep.  315;  In  re  Miner,  114  Fed.  Rep. 
998;  Fields  v.  Karter,  (C.  C.  A.)  115  Fed.  Rep. 
951;  In  re  Blalock,  118  Fed.  Rep.  679;  In  re 
Patterson,  121  Fed.  Rep.  921  ;  In  re  Brumbaugh, 
128  Fed.  Rep.  971  ;  In  re  Boyden,  132  Fed.  Rep. 
991  ;  In  re  Hamilton,  133  Fed.  Rep.  823  ;  Woods 
v.  Little,  (C.  C.  A.)  134  Fed.  Rep.  229;  In  re 
Keely.  134  Fed.  Rep.  667;  In  re  Taplin,  135 
Fed.  Rep.  861.  See  also  Smith  v.  Keegan,  (C. 
C.  A.)  in  Fed.  Rep.  157. 

Omitting  Exempt  Property  Not  Fraudulent.  — 
In  re  Semmel,  118  Fed.  Rep.  487;  In  re  Le 
Claire,  124  Fed.  Rep.  654. 

Property  Which  Does  Not  Vest  in  Trustee.  — 
An  omission  to  list  a  claim  for  alimony  held  by 
the  bankrupt  against  her  husband  is  not  fraudu- 
lent, such  claim  not  being  assignable.  In  re  Le 
Claire,  124  Fed.  Rep.  654. 

The  omission  to  schedule  a  part  of  a  monthly 
salary  due,  since  the  claim  did  not  pass  to  the 
trustee,  was  held  not  to  be  such  a  concealment 
of  property  as  would  prevent  a  discharge.  In 
re  Doherty,  135  Fed.  Rep.  432. 

799.  8.  Failure  to  Keep,  Concealing,  or  De- 
stroying Books  of  Account  —  United  States.  — 
In  re  Morgan.  101  Fed.  Rep.  982;  In  re  Cash- 
man,  103  Fed.  Rep.  67;  In  re  Spear,  103  Fed. 
Rep.  779;  In  re  Bragasa,  103  Fed.  Rep.  936; 
In  re  Bcmis,  104  Fed.  Rep.  672;  Bragassa  v.  St. 
Louis  Cycle,  (C.  C.  A.)  107  Fed.  Rep.  77  ;  In  re 
Corn,  106  Fed.  Rep.  143;  In  re  Feldstein,  108 
Fed.  Rep.  794,  affirmed  (C.  C.  A.)   115  Fed. 


Rep.  259;  In  re  Kenyon,  112  Fed.  Rep.  658; 
In  re  Greenberg,  114  Fed.  Rep.  773;  In  re  Mc- 
Bachron,  116  Fed.  Rep.  783;  In  re  Patterson, 
121  Fed.  Rep.  921  ;  In  re  Stein,  130  Fed.  Rep. 
629,  affirmed  (C.  C.  A.)  134  Fed.  Rep.  235; 
In  re  Alvord,  135  Fed.  Rep.  236. 

California.  —  Matter  of  Clark,  128  Cal.  147; 
Matter  of  Sullivan,  139  Cal.  257. 

Failure  to  Keep  Books  After  Cessation  of  Busi- 
ness. —  The  fact  that"  at  the  time  of  the  filing 
of  the  petition,  two  years  after  a  general  assign- 
ment and  the  cessation  of  business  by  the  bank- 
rupt, he  did  not  keep  any  books,  does  not  con- 
stitute a  valid  ground  for  refusing  the  discharge. 
In  re  Prager,  134  Fed.  Rep.  1006. 

Right  of  Trustees  to  Books  of  Account.  —  See 
In  re  Burnand,  (1904)  2  K.  B.  68. 

800.  1.  Destruction  or  Concealment  of  Books. 

—  In  re  Brice,  102  Fed.  Rep.  114  ;  In  re  Mendel- 
sohn, 102  Fed.  Rep.  119;  Ablowich  v.  Stursberg, 
(C.  C.  A.)  105  Fed.  Rep.  751  ;  In  re  Conley, 
120  Fed.  Rep.  42;  In  re  Studebaker,  (C.  C.  A.) 
127  Fed.  Rep.  951,  reversing  124  Fed.  Rep. 
945- 

Mutilating  the  Books  of  a  company  in  which 
the  bankrupt  has  no  interest  will  not  prevent 
his  discharge.  Bauman  v.  Feist,  (C.  C.  A.) 
107  Fed.  Rep.  83. 

3.  What  Are  "  Proper  "  Books.  —  In  re  Morgan, 
101  Fed.  Rep.  982;  Matter  of  Sullivan,  139  Cal. 
257- 

5.  Failure  to  Keep,  or  Destruction  of,  Books  Be- 
fore Passage  of  Law.  —  In  re  Marx,  102  Fed. 
Rep.  676. 

801 .  2.  Intent  Made  Material  by  Statute  of 
United  States. — In  re  Morgan,  101  Fed.  Rep. 
982;  In  re  Brice,  102  Fed.  Rep.  114;  In  re 
Marx,  102  Fed.  Rep.  676;  In  re  Cashman,  103 
Fed.  Rep.  67;  In  re  Bragasa,  103  Fed.  Reo.  936; 
In  re  Spear,  103  Fed.  Rep.  779  ;  In  re  Wilson, 
107  Fed.  Rep.  83  ;  In  re  Corn,  106  Fed.  Rep. 
143  ;  In  re  Lafleche,  109  Fed.  Rep.  307  ;  In  re 
Kenyon,  112  Fed.  Rep.  658;  In  re  Feldstein, 
(C.  C.  A.)  115  Fed.  Rep.  259;  In  re  Blalock, 
118  Fed.  Rep.  679;  In  re  Chamberlain,  125  Fed. 
Rep.  629;  In  re  Studebaker,  (C.  C.  A.)  127  Fed. 
Rep.  951  ;  Van  Ingen  v.  Schophofen,  (C.  C.  A.) 
129  Fed.  Rep.  352;  In  re  Mackenzie,  132  Fed. 
Rep.  114;  In  re  Halsell,  132  Fed.  Rep.  562; 
In  re  Hamilton,  133  Fed.  Rep.  823;  In  re 
Keefer,  135  Fed.  Rep.  885. 

The  Fraud  of  One  Partner  in  keeping  the  books 
of  the  firm  cannot  be  imputed  to  an  innocent 
copartner  so  as  to  prevent  his  discharge.  In  re 
Schultz,  109  Fed.  Rep.  264. 

802.  6.  Previous  Bankruptcy  or  Insolvency. 

—  By  the  amendment  of  Feb.  5,  1903,  a  dis- 
charge will  not  be  granted  when  the  bankrupt 
has  within  six  years  been  granted  a  discharge 
in  voluntary  proceedings.    In  re  Carleton,  13X 
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802.  [(h)  Obtaining  Property  on  Credit  by  False  Statement  in  Writing. — 
See  note  6a.] 

[( 1 2)  Fraudulent  Transfer,  Removal,  Destruction,  or  Concealment  of 
Property.  —  See  note  6b.~] 

803.  4.  Setting  Aside  or  Impeaching  Discharge  —  a.  Direct  Attack  — ■ 
(i)  Authority  to  Set  Aside  or  Annul  Discharge.  ■ —  See  note  I. 

(2)  Who  May  Make  Application.  —  See  notes  2,  3. 

(3)  Grounds  of  Relief  .  —  See  note  6. 

804.  (4)  Time  of  Application.  —  See  note  2. 

b.  Collateral  Attack — (1)  Liability  to  Collateral  Attack  — 

(a)  Rule  under  National  Bankruptcy  Law.  —  See  note  4. 

806.  (2)  Grounds  of  Attack.  —  See  note  2. 

XVI.  Offenses  Against  Insolvency  and  Bankruptcy  Laws  — 
1.  Creation  of  Offenses.  — ■  See  note  3. 

807.  XVII.  Insolvent  Decedents'  Estates  —  statutory  Provisions.  —  See 
note  1 

Declaration  of  Insolvency.  —  See  note  2. 


Fed.  Rep.  146;  In  re  Seaholm,  (C.  C.  A.)  136 
Fed.  Rep.  144. 

Amendment  Not  Retroactive.  —  In  re  Neely, 
134  Fed.  Rep.  667. 

802.  6a.  The  Amendment  of  1903  makes  it  a 
ground  for  refusing  a  discharge  that  the  appli- 
cant has  "  obtained  property  on  credit  from  any 
person  upon  a  materially  false  statement  in 
writing  made  to  such  person  for  the  purpose  of 
obtaining  such  property  on  credit."  In  re  Scott, 
126  Fed.  Rep.  981  ;  In  re  Goodhile,  130  Fed. 
Rep.  7.82;  State  v.  White,  77  Vt.  241. 

Q/>.  The  Transfer,  Removal,  Destruction,  or  Con- 
cealment of  Property  by  the  petitioner,  or  his 
permitting  it  to  be  removed,  destroyed,  or  con- 
cealed, within  four  months  preceding  the  filing 
of  the  petition,  with  intent  to  hinder,  delay,  or 
defraud  any  of  his  creditors,  is  made  a  ground 
for  refusing  the  discharge  by  the  amendment 
of  1903.  In  re  Miller,  135  Fed.  Rep.  591  ; 
Mackel  v.  Rochester,  135  Fed.  Rep.  904;  In  re 
Gift,  130  Fed.  Rep.  230. 

§03.  1.  Statutory  Remedy  Exclusive.  —  In 
re  Peacock,  101  Fed.  Rep.  560;  In  re  Adams, 
104  Fed.  Rep.  72;  Strause  v.  Hooper,  105  Fed. 
Rep.  590. 

2.  Who  May  Attack  Discharge.  —  In  re  Co- 
lumbia Real  Estate  Co.,  (C.  C.  A.)  112  Fed. 
Rep.  643.  See  also  Arrington  v.  Arrington,  132 
Fed.  Rep.  200. 

The  Fact  that  the  Claim  of  the  Creditor  Has 
Been  Barred  by  the  lapse  of  one  year  after  the 
date  of  the  adjudication  does  not  debar  him 
from  moving  to  vacate  the  discharge,  since,  if 
his  petition  be  granted,  he  will  become  a  party 
in  interest.  In  re  Bimberg,  121  Fed.  Rep. 
942. 

3.  Failure  to  Oppose  Discharge.  —  In  re  Roosa, 
119  Fed.  Rep.  542;  In  re  Oliver,  133  Fed. 
Rep.  832. 

Creditor  May  Be  Barred  by  Laches.  —  In  re 

Upson,  124  Fed.  Rep.  980. 

6.  Fraud  Must  Have  Been  Means  of  Securing 
Discharge.  —  In  re  Hoover,  105  Fed.  Rep.  354. 

8©4.  2.  Time  of  Application.  —  In  re  Ives, 
in  Fed.  Rep.  49s,  affirmed  (C.  C.  A.)  113  Fed. 
Rep.  911. 

The  court  has  no  power  to  grant  a  discharge 
after  the  six  months  following  the  expiration 


of  the  year  beginning  with  the  adjudication. 
In  re  Fahy,  116  Fed.  Rep.  239. 
Right  to  Set  Aside  Discharge  Lost  by  Delay.  — 

In  re  Oleson,  110  Fed.  Rep.  796. 

4.  Discharge  under  National  Bankruptcy  Law 
Not  Subject  to  Collateral  Attack.  —  In  re  Colum- 
bia Real  Estate  Co.,  101  Fed.  Rep.  965;  Young 
v.  Stevenson,  73  Ark.  480  ;  Delta  County  Bank 
v.  McGranahan,  37  Wash.  307. 

That  the  plaintiff  made  a  false  oath  in  bank- 
ruptcy, so  that  he  could  have  been  denied  dis- 
charge, cannot  be  set  up  as  a  delense  in  a 
collateral  action.  Wilsey  v.  Jewett,  122  Iowa 
3iS- 

What  Not  Collateral  Attack.  —  A  collateral 
attack  is  not  made  by  a  creditor  who  simply 
contends  that  his  debt  was  not  barred  by  the 
discharge  because  of  fraudulent  scheduling. 
Sutherland  v.  Lasher,  ( Supm.  Ct.  Spec.  T.)  41 
Misc.  (N.  Y.)  249,  affirmed  87  N.  Y.  App. 
Div.  633. 

806.  2.  Omissions  without  Fraudulent  Intent. 

—  Hewins  v.  Whitney,  99  Me.  37. 

3.  Creation  of  Offenses.  —  Rex'f.  Wiseman, 
85  L.  T.  N.  S.  791;  In  re  Howes,  (1902)  2 
K.  B.  290;  Rex  v.  Turner,  (1904)  1  K.  B.  181; 
Rex  v.  Humphris,  (1904)  2  K.  B.  89;  U.  S.  v. 
Lowenstein,  126  Fed.  Rep.  884;  U.  S.  v.  Lake, 
129  Fed.  Rep.  499;  U.  S.  v.  Goldstein,  132  Fed. 
Rep.  789;  Field  v.  U.  S.,  (C.  C.  A.)  137  Fed. 
Rep.  6. 

An  Intention  to  Defraud  Is  the  Essence  of  the 
Offenses  Relating  to  the  Nondisclosure  by  a  Bank- 
rupt of  His  Property  under  the  English  Debtors' 
Act,  1869,  §  11.  Rex  v.  Wiseman,  85  L.  T. 
N.  S.  791;  In  re  Dunn,  (1902)  1  K.  B.  107. 

807.  1.  Effect  of  Bankrupt's  Death  under 
Act  of  1898.  —  Where  pending  the  proceedings 
the  bankrupt  dies,  the  widow  and  children  are 
entitled  to  all  rights  of  dower  and  allowance 
fixed  by  the  laws  of  the  state  of  the  bank- 
rupt's residence."  See  the  following  cases: 
In  re  Slack,  11 1  Fed.  Rep.  523;  In  re  Pnrschen, 
119  Fed.  Rep.  976;  In  re  Newton,  122  Fed. 
Rep.  103  ;  In  re  McKenzie,  132  Fed.  Rep. 
986. 

2.  Suggestion  or  Declaration  of  Insolvency.  — 

Gray  v-  Chase,  184  Mass.  444  ;  Grimmett  i'.  Mid- 
get!, (Tenn.  Ch.  1899)  57  S.  W.  Rep.  399. 
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SOS.    INSPECT      INSPECTION  —  INSPECTION  LAWS.  —  Sec  notes  3,  4. 

HO*.    3.    \nnoiir  v.  Hrazeau,  191  111.  117.  4.  Same  —  Laws  —  Constitutionality. —  Pa- 

Inspection —  Copying.  —  Marsh  v.  Sanders,  1 10  tapsco  Guano  Co.  v.  North  Carolina  Board  of 
I  a.    26  Agriculture,  171  U.  S.  345. 


INSPltCTION    AND   PHYSICAL  EXAMINATION. 


By  J.  E.  Brady. 

811.  II.  In  Actions  for  Personal  Injuries  —  1.  When  Not  Authorized  hy 

Statute  —  a.  View  that  No  Power  Exists  to  Compel  Submission  to 
Examination  —  in  England.  —  See  note  4. 

In  the  United  States.  —  See  note  6. 

812.  b.  View  that  Courts  May  Compel  Submission  to  Examina- 
tion. —  See  notes  2,  3,  4. 

8 1  ii.  3.  Discretion  of  Court  as  to  Making  Order  for  Examination.  —  See 
notes  6,  7. 

814.    See  notes  2,  3. 

4.  Application  for  Order  for  Examination  —  Time  of  Making  Application. 
—  See  notes  6,  7,  8. 

5.  What  Must  Be  Shown  to  Entitle  Party  to  Order  —  Examination  Must 
Be  Indispensable.  —  See  note  IO. 


811.  4.  Compulsory  Examination  in  Personal 
Action  Not  Permissible  in  England. —  See  Austin, 
etc.,  R.  Co.  v.  Cluck,  97  Tex.  172,  104  Am.  St. 
Rep.  863. 

6.  Illinois.  —  Pittsburgh,  etc.,  R.  Co.  v.  Story, 
104  111.  App.  132. 

Massachusetts. —  Stack  v.  New  York,  etc., 
R.  Co.,  177  Mass.  155,  83  Am.  St.  Rep.  269. 

Nezv  Votk. —  French  v.  Brooklyn  Heights  R. 
Co.,  57  N.  Y.  App.  Div.  204. 

Oklahoma. —  Kingfisher  v.  Altizer,  i30kla.  121. 

Texas.  — •  Austin,  etc.,  R.  Co.  v.  Cluck,  97  Tex. 
172,  104  Am.  St.  Rep.  863;  International,  etc., 
R.  Co.  v.  Butcher,  (Tex.  Civ.  App.  1904)  81  S. 
W.  Rep.  819;  St.  Louis,  etc.,  R.  Co.  v.  Lind- 
sey,  (Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  87; 
Gulf,  etc.,  R.  Co.  v.  Brown,  (Tex.  Civ.  App. 
'903)  75  S.  W.  Rep.  807;  Galveston,  etc.,  R. 
Co.  v.  Sherwood.  (Tex.  Civ.  App.  1902)  67  S. 
W.  Rep.  776.  But  see  Gulf,  etc.,  R.  Co.  v. 
Gibbs,  33  Tex.  Civ.  App.  214. 

812.  2.  View  that  Courts  May  Order  Exami- 
nation —  Indiana.  —  South  Bend  v.  Turner,  156 
Ind.  418,  83  Am.  St.  Rep.  200. 

Kansas.  —  Atchison,  etc..  R.  Co.  v.  Palmore, 
68  Kan.  545  ;  Ottawa  Gilliland,  63  Kan.  165, 
88  Am.  St.  Rep.  232. 

Kentucky.  —  Louisville  R.  Co.  v.  Hartlcge, 
74  S.  W.  Rep.  742,  25  Ky.  L.  Rep.  152;  Lou- 
isville, etc.,  R.  Co.  v.  Simpson,  m  Ky.  754. 

North  Dakota.  —  Brown  v.  Chicago,  etc.,  R. 
Co.,  12  N.  Dak.  61,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  810  [812]. 

Washington.  —  Myrberg  v.  Baltimore,  etc., 
Min.,  etc.,  Co.,  25  Wash.  364. 

3.  Under  What  Circumstances  Examination 
Ordered.  —  South  Bend  v.  Turner,  156  Ind.  418, 
83  Am.  St.  Rep.  200  ;  Atchison,  etc.,  R.  Co.  v. 
Palmore,  68  Kan.  545  ;  Louisville  R.  Co.  v. 
Hartlege,  74  S.  W.  Rep.  742,  25  Ky.  L.  Rep.  152. 

4.  Reasons  for  Rule  —  Implied  Agreement  to 
Make  Necessary  Disclosure.  —  Brown  v.  Chicago, 
etc.,  R.  Co.,  12  N.  Dak.  61. 


813.  6.  Discretion  of  Court  as  to  Making 
Order — Georgia.  —  Macon  R.,  etc.,  Co.  v.  Vin- 
ing,  120  Ga.  511. 

Indiana.  —  South  Bend  v.  Turner,  156  Ind. 
418,  83  Am.  St.  Rep.  200. 

Kansas.  —  Ottawa  v.  Gilliland,  63  Kan.  165, 
88  Am.  St.  Rep.  232. 

Kentucky.  —  Louisville  R.  Co.  v.  Hartlege,  74 
S.  W.  Rep.  742,  25  Ky.  L.  Rep.  152;  Louisville, 
etc.,  R.  Co.  v.  McClain,  66  S.  W.  Rep.  391,  23 
Ky.  L.  Rep.  1878. 

Missouri.  —  Paul  v.  Omaha,  etc.,  R.  Co.,  82 
Mo.  App.  500. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Gibbs,  33  Tex. 
Civ.  App.  214. 

7.  No  Interference  Except  in  Case  of  Abuse  of 
Discretion.  —  Ottawa  v.  Gilliland,  63  Kan.  165, 
88  Am.  St.  Rep.  232  ;  Louisville,  etc.,  R.  Co.  v. 
McClain,  66  S.  W.  Rep.  391,  23  Ky.  L.  Rep. 
1878;  Louisville,  etc.,  R.  Co.  v.  Simpson,  tii 
Ky.  754;  Louisville  R.  Co.  v.  Hartlege,  74  S.  W. 
Rep.  742,  25  Ky.  L.  Rep.  152. 

814.  2.  Discretion  Reviewable  in  Case  of 
Abuse.  —  South  Bend  v.  Turner,  156  Ind.  418, 
83  Am.  St.  Rep.  200 ;  Ottawa  v.  Gilliland,  63 
Kan.  165,  88  Am.  St.  Rep.  232;  Louisville,  etc., 
R.  Co.  v.  Simpson,  in  Ky.  754;  Brown  v.  Chi- 
cago, etc.,  R.  Co.,  12  N.  Dak.  61. 

3.  When  Refusal  Will  Operate  to  Reverse.  — 
South  Bend  v.  Turner,  156  Ind.  418,  83  Am.  St. 
Rep.  200 ;  Louisville,  etc.,  R.  Co.  v.  Simpson, 
in  Ky.  754;  Brown  v.  Chicago,  etc.,  R.  Co., 
12  N.  Dak.  61.  See  also  Ottawa  v.  Gilliland,  63 
Kan.  165,  88  Am.  St.  Rep.  232. 

6.  Macon  R.,  etc.,  Co.  v.  Vining,  120  Ga.  511  ; 
South  Bend  v.  Turner,  156  Ind.  418,  83  Am.  St. 
Rep.  200. 

7.  Application  After  Close  of  Plaintiffs  Evi- 
dence.—  Myrberg  v.  Baltimore,  etc..  Min.,  etc., 
Co.,  25  Wash.  364. 

811.    8.  Application  on  Second  Day  of  Trial. 
—  Paul  v.  Omaha,  etc.,  R.  Co.,  82  Mo.  App.  500. 
10.  Examination   Must  Be  Indispensable.  — 
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816.  7   Manner  of  Conducting  Examination.  —  See  notes  4,  5,  6,  7. 

10.  Effect  of  Refusal  to  Obey  Order  for  Examination.  —  See  notes 

12,  13. 

817.  11.  Exhibition  of  Injuries  to  Jury  —  a.  Voluntary  Exhibition. — 
See  note  3. 

b.  Compulsory  Exhibition.  —  See  note  6. 

818.  III.  In  Criminal  Prosecutions  —  2.  Examination  and  Inspection  of 
Person  of  Witness.  — ■  See  note  9. 

819.  4.  Inspection  of  Infant  in  Filiation  Cases.  —  See  notes  1,  2. 

IV.  In  Proceedings  for  Divorce  —  1.  Power  of  Courts  to  Order 
Inspection  and  Examination.  —  See  notes  5,  7. 


823.    INSTEAD  OF.  —  See  note  2. 
INSTITUTE.  —  See  note  4. 

823.  INSTITUTION.  —  See  note  1. 

824.  INSTRUCTIONS.  —  See  note  1. 
INSTRUMENT.  —  See  note  3. 

828.    INSUFFICIENCY  —  INSUFFICIENT. 


See  note  2. 


Ottawa  v.  Gilliland,  63  Kan.  165,  88  Am.  St. 
Rep.  232;  Louisville,  etc.,  R.  Co.  v.  McClain, 
66  S.  W.  Rep.  391,  23  Ky.  L.  Rep.  1878;  Louis- 
ville R.  Co.  v.  Hartlege,  74  S.  W.  Rep.  742, 
25  Ky.  L.  Rep.  152. 

Where  an  examination  would  throw  no  light 
upon  the  question  in  issue  it  should  not  be 
ordered.    Vierling  v.  Binder,  113  Iowa  337. 

816.    4.  Infliction  of  Pain,  etc.,  to  Be  Avoided. 

—  Atchison,  etc.,  R.  Co.  v.  Palmore,  68  Kan.  545. 

5.  Examination  Dangerous  to  Health  Refused. 

—  Louisville  R.  Co.  v.  Hartlege,  74  S.  W.  Rep. 
742,  25  Ky.  L.  Rep.  152.  See  also  Atchison, 
etc.,  R.  Co.  v.  Palmore,  68  Kan.  545. 

6.  Submission  to  Painful  Test  Not  Required.  — 
Louisville  R.  Co.  v.  Hartlege,  74  S.  W.  Rep.  742, 
25  Ky.  L.  Rep.  152. 

7.  Examination  Requiring  Use  of  Drugs  Allow- 
able. —  Atchison,  etc.,  R.  Co.  v.  Palmore,  68 
Kan.  545. 

12.  Where  the  Court  Is  Without  Power  to  Order 
an  Examination,  the  refusal  of  a  party  to  submit 
to  such  examination  at  the  request  of  the  oppo- 
site party  may  be  considered  by  the  jury.  Inter- 
national, etc.,  R.  Co.  v.  Butcher,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  819;  Austin,  etc.,  R.  Co. 
v.  Cluck,  97  Tex.  172,  104  Am.  St.  Rep.  863; 
Kingfisher  v.  Altizer,  13  Okla.  121. 

13.  Dismissal  of  Action  for  Refusal  to  Obey 
Order.  —  South  Bend  v.  Turner,  156  Ind.  418, 
83  Am.  St.  Rep.  200. 

SI 7.  3.  Exhibition  of  Injuries  to  Jury.  — 
Faivre  v.  Mandcrscheid,  117  Iowa  724;  Lacs  v. 
James  Fvcrard's  Breweries,  61  N.  Y.  App.  Div. 
431,  reversed  on  other  grounds  170  N.  Y.  444. 
See  also  South  Bend  V.  Turner,  156  Ind.  418, 
83  Am.  St.  Rep.  200 ;  City  of  Ottawa  v.  Gilli- 
land. 63  Kan.  165,  88  Am.  St.  Rep.  232. 

6.  View  that  Plaintiff  Cannot  Be  Compelled  to 
Show  Injuries  to  Jury.  —  See  Lacs  v.  James 
Everard's  Breweries,  61  N.  Y.  App.  Div.  431, 
reversed  on  other  grounds  170  N.  Y.  444. 

fcl*.  9.  In  Prosecution  for  Rape.  —  It  was 
held  in  People  v.  Harlan,  133  Cal.  16,  that  the 
court  properly  refused  lo  compel  the  prosecutrix 
to  assume,  in  the  presence  of  the  jury,  the  posi- 
tion into  which  she  had  been  forced  at  the  time 
the  crime  was  committed. 


819.  1.  Exhibiting  Infant  to  Jury  in  Bastardy 
Cases.  —  Kelly  v.  State,  133  Ala.  195,  91  Am. 
St.  Rep.  25;  State  v.  Saidell,  70  N.  H.  174, 
85  Am.  St.  Rep.  627. 

2.  See  State  v.  Brathovde,  81  Minn.  501. 
Age  of  Child  as  Criterion.  —  A  child  under  two 

years  of  age  should  not  be  exhibited  to  the  jury 
for  the  pvirpose  of  establishing  a  resemblance 
between  the  child  and  its  putative  father.  State 
v.  Harvey,  112  Iowa  416,  84  Am.  St.  Rep.  350. 

5.  Examination  of  Person  in  Divorce  Cases.  — 
See  Austin,  etc.,  R.  Co.  v.  Cluck,  97  Tex. 
172,  104  Am.  St.  Rep.  863. 

7.  Breach  of  Promise.  —  In  an  action  upon 
breach  of  a  promise  to  marry,  where  the  defend- 
ant set  up  the  physical  condition  of  the  plaintiff 
to  show  that  no  contract  could  have  been  made, 
it  was  proper  to  refuse  a  request  for  a  physical 
examination,  since  no  facts  would  have  been 
thereby  adduced  relevant  to  the  issue,  which  re- 
lated to  the  question  of  the  existence  of  a  con- 
tract only.    Vierling  v.  Binder,  113  Iowa  337. 

822.  2.  Instead  Of.  —  Cruikshank  -'.  Cruik- 
shank,  (Supm.  Ct.  Spec.  T.)  39  Misc.  (N.Y.)  401. 

4.  Institute — Filing  Complaint. —  Zanesville 
v.  Zanesville  Telephone,  etc.,  Co.,  64  Ohio  St.  67. 

823.  1.  In  the  Sense  of  Establishment.  — 
United  R.,  etc.,  Co.  v.  Baltimore,  93  Md.  630. 

824.  1.  Instructions.  —  Pagels  v.  Meyer,  193 
111.  172;  Boggs  v.  U.  S.,  10  Okla.  424. 

Writing.  —  Boggs  v.  U.  S.,  10  Okla.  424. 
Same  —  Interrogatories.  —  See    Hatfield  v. 
Chenowith,  24  Ind.  App.  343. 

3.  Instrument.  —  State  v.  Phillips.  157  Ind. 
481,  quoting  16  Am.  and  Eng.  Encyc.  ok  Law 
(2d  ed.)  824. 

A  Mechanics'  Lien  Notice  has  been  held  to  be 
an  instrument  within  a  recording  act.  State 
v.  Phillips,  157  Ind.  481. 

Instrument  in  the  Sense  of  Written  Instrument. 
—  State  v.  Phillips,  157  Ind.  481;  Abbott  v. 
Campbell,  (Neb.  1903)  95  N.  W.  Rep.  591. 

K2W.  2.  Insufficiency  in  Pleading.  —  Hill 
v.  Fair  Haven,  etc.,  R.  Co.,  7s  Conn.  177. 

An  Insufficient  undertaking  on  appeal  must 
be  construed  as  one  having  some  efficiency  but 
not  enoirrb  to  meet  necessary  requirements. 
Pirric  v.  Moule,  (Mont.  1905)  81  Pac.  Rep.  390. 
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By  M.  G.  Beaman. 


c.  Personal  Contract. —  See  note  3. 

Insurance  Money  Which  a  Purchaser  at  an  Execution  Sale  May  Receive.  —  See 


838.     I.  INTRODUCTION  —  1.  Definition  —  In  Its  More  Limited  and  Technical  Sense. 

—  Sec  note  2. 

840.  II.  The  Contract,  Its  Nature,  Requisites,  and  Incidents  — 
1.  Nature  of  Contract  —  b.  Contract  of  Indemnity  —  (1)  Insurance  of  Prop- 
erty—  (a)  In  General. —  See  note  5. 

(b)  Liability  of  Insurer  —  aa.  Limited  to  Loss  Actually  Sustained.  —  See 

note  6. 
843. 
844. 

note  2. 

846.  2.  Requisites  of  Contract  —  b.  Insurable  Interest  —  (i)  Necessity 
at  Time  of  Creation  of  Contract  — Insurable  Interest  Now  Necessary.  ■ —  See  note  I. 

(2)  Necessity  at  Time  of  Loss  —  (a)  Property  Insurance.  - —  See  note  4. 
(b)  Life  Insurance.  —  See  note  5- 

848.  d.  RISK  —  (2)  Causes  of  Loss  —  (b)  Negligence  of  Insured.  —  See  note  3. 

849.  (3)  Commencement  and  Duration  of  Risk  —  (a)  Commencement  — 
cc.  Retrospf.ctive  Insurance.  —  See  note  2. 

Fraudulent  Concealment  by  Insured.  —  See  note  3. 

e.  Agreement  —  (1)  In    General  —  Terms  Must  Be  Fixed.  —  See 

note  6. 

850.  (2)  Mode  of  Agreement — (a)  In  General  —  The  Acceptance  of  the  Proposal. 

—  See  note  3. 


§3§.    2.  Insurance  as  a  Contract  Defined.  — 

See  Sims  v.  Com.,  114  Ky.  827;  State  v.  Beards- 
ley,  88  Minn.  20  ;  State  v.  Pittsburg,  etc.,  R.  Co., 
68  Ohio  St.  9,  96  Am.  St.  Rep.  635. 

840.  5.  Property  Insurance  Contract  of  In- 
demnity. —  Steinmeyer  v.  Steinmeyer,  64  S.  Car. 
413,  92  Am.  St.  Rep.  809,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  840  ;  Marine  Ins. 
Co.  v.  Walsh-Upstill  ,Coal  Co.,  68  Ohio  St.  469- 

6.  Ursula  Bright  Steamship  Co.  v.  Amsinck, 
115  Fed.  Rep.  242,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  840.  See  also  dissent- 
ing opinion  of  Cobb,  J.,  in  Word  v.  Southern 
Mut.  Ins.  Co.,  112  Ga.  585,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  840. 

84!t.  3.  Insurance  a  Personal  Contract.  — 
Lyford  v.  Connecticut  F.  Ins.  Co.,  99  Me.  273  ; 
State  v.  Amazon  Ins.  Co.,  24  Ohio  Cir.  Ct.  387  ; 
Steinmeyer  v.  Steinmeyer,  64  S.  Car.  413,  92 
Am.  St.  Rep.  809,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  843;  Hartford  F.  Ins. 
Co.  v.  Ransom,  (Tex.  Civ.  App.  1901)  61  S.  W. 
Rep.  144. 

844.  2.  Deming  Invest.  Co.  v.  Dickerman, 
63  Kan.  728,  88  Am.  St.  Rep.  265,  citing  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  844. 

846.  1.  Necessity  of  Insurable  Interest  — 
Property  Insurance.  —  Tyree  v.  Virginia  F.  & 
M.  Ins.  Co.,  55  W.  Va.  63,  104  Am.  St.  Rep. 
983,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  846  and  quoting  the  whole  text  para- 
graph. 

4.  Insured  Must  Have  Interest  in  Property  at 
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Time  of  Loss.  —  Bennett  v.  Mutual  F.  Ins.  Co., 
100  Md.  337,  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  846. 

5.  Cessation  or  Diminution  of  Interest  Does  Not 
Affect  Life  Insurance.  —  Chamberlain  v.  Butler, 
61  Neb.  730,  87  Am.  St.  Rep.  478,  citing  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  846. 

848.  3.  Negligence  of  Insured.  —  Scottish 
Union,  etc.,  Ins.  Co.  v.  Strain,  (Ky.  1902)  70 
S.  W.  Rep.  274. 

849.  2.  Inferred  from  Circumstances.  —  South- 
ern Ins.  Co.  v.  Hannah,  (Miss.  1904)  37  So. 
Rep.  506. 

3.  Fraudulent  Concealment  of  Loss.  —  Gaunt- 
lett  v.  Sea  Ins.  Co.,  127  Mich.  504;  Henshaw 
v.  Insurance  Co.,  (Supm.  Ct.  Tr.  T.)  36  Misc. 
(N.  Y.)  405. 

No  Recovery  if  Applicant  Has  Knowledge  of 
Impending  Disaster.  —  Orient  Ins.  Co.  v.  Peiser, 
91  111.  App.  278. 

6.  Agreement  upon  Terms  of  Contract.  —  Man- 
chester F.  Assur.  Co.  v.  Insurance  Co.,  91  111. 
App.  609 ;  Cotton  v.  Southwestern  Mut.  L.  Ins. 
Co.,  115  Iowa  729;  Gauntlett  v.  Sea  Ins.  Co., 
127  Mich.  504;  Keystone  Mattress,  etc.,  Co.  v. 
Pittsburg  Underwriters,  21  Pa.  Super.  Ct.  38; 
Brink  v.  Merchant's,  etc.,  United  Mut.  Ins. 
Assoc.,  17  S.  Dak.  235;  Bell  v.  Peabody  Ins. 
Co.,  49  W.  Va.  437. 

850.  3.  Offer  Not  Binding  till  Accepted.— 
Mohrstadt  v.  Mutual  L.  Ins.  Co..  (C.  C.  A.)  115' 
Fed.  Rep.  81  ;  Travis  v.  Nederland  L.  Ins.  Co., 
43  C.  C.  A.  653 ;  Kilcullen  v.  Metropolitan  L. 
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850.  The  Assent  of  the  Farties.  —  See  note  4. 

851.  (b)  Application  by  Insured  and  Acceptance  by  Insurer.  —  See  note  I. 
Approval  of  Home  Office.  —  See  notes  2,  3. 

The  Acceptance.  —  See  note  5. 
Withdrawal  of  Application.  —  See  note  6. 

(c)  Tender  of  Policy  by  Insurer  and  Acceptance  by  Insured.  —  See  notes  7,  8. 

852.  (3)  FORM  OF  CONTRACT — (b)  Preliminary  Contract  —  aa.  Power  of  Insur- 
ance Companies  to  Make  See  riote  I. 

bb.  No  Formality  Required  —  (aa)  In  General,  —  See  note  2. 
(6b)  May  Be  Oral.  —  See  notes  3,  4,  5. 

853.  Power  of  Agent.  —  See  note  I. 

Conditions  of  Ordinary  Policy  Govern. —  See  notes  2,  3. 


Ins.  Co.,  108  Mo.  App.  61  ;  Pennsburg  Mfg.  Co. 
v.  Pennsylvania  F.  Ins.  Co.,  16  Pa.  Super.  Ct. 
91  ;  Baldwin  v.  Pennsylvania  F.  Ins.  Co.,  20  Pa. 
Super.  Ct.  23S.  See  also  German  Ins.  Co.  v. 
Downman,  (C.  C.  A.)  115  Fed.  Rep.  481. 

850.  4.  Retention  of  Premium  by  Company. 
—  Coulter  v.  Equity  F.  Ins.  Co.,  7  Ont.  L.  Rep. 

.  180. 

851.  1.  Acceptance  of  Application.  —  Arm- 
strong v.  Provident  Sav.  L.  Assur.  Soc.,  2  Ont. 
L.  Rep.  777. 

Acceptance  Must  Be  Communicated  to  Insured. — 

Busher  v.  New  York  L.  ins.  Co,,  72  N.  H.  551. 

2.  Approval  by  Home  Office.  —  Miller  v.  North- 
western Mut.  L.  Ins.  Co.,  (C.  C.  A.)  11 1  Fed. 
Rep.  465  ;  Pace  v.  Provident  Sav.  L.  Assur.  Soc., 
(C.  C.  A.)  113  Fed.  Rep.  13;  Cooksey  v.  Mu- 
tual L.  Ins.  Co.,  73  Ark.  117;  Chamberlain  v. 
Prudential  Ins.  Co.,  109  Wis.  4,  83  Am.  St. 
Rep.  851.      ,  , 

3.  St.  Paul  F.  &  M.  Ins.  Co.  v.  Kelley,  (Neb. 
1902)  89  N.  W.  Rep.  997. 

5.  Delay  Not  Equivalent  to  Acceptance. —  St. 
'Paul  F.  &  M.  Ins.  Co.  v.  Kelley,  (Neb.  1902)  89 

N.  W.  Rep.  997 ;  Brink  v.  Merchant's,  etc., 
United  Mut.  Ins.  Assoc.,  17  S.  Dak.  235.  But 
see  Robinson  if.  U.  S.  Benevolent  Soc,  132 
Mich.  695,  102  Am.  St.  Rep.  436. 

Failure  to  Reject  Within  Stipulated  Time  and 
Retention  of  Premium.  —  Where  the  company  re- 
served the  right  to  terminate  the  policy  at  any 
time  within  ninety  days,  and  it  was  provided 
that  if  the  company  should  accept  the  risk  a 
permanent  policy  should  be  made  out,  and  the 
company  took  no  action  at  the  end  of  the  ninety 
days,  but  retained  the  premium,  it  was  held 
that  the  permanent  policy  was  in  force  there- 
after, although  not  delivered  to  the  insured. 
Keen  v.  Mutual  L.  Ins.  Co.,  131  Fed.  Rep.  559. 

6.  Travis  v.  Nederland  L.  Ins.  Co.,  43  C.  C. 
A.  653  ;  Johnson  v.  G.  &  G.  Flewwelling  Mfg. 
Co.,  36  N.  Bruns.  397. 

7.  Pennsburg   Mfg.   Co.  v.   Pennsylvania  F. 
Ins.  Co,,  16  Pa.  Super.  Ct.  91. 

8.  When  Policy  Does  Not  Conform  to  Applica- 
tion. —  Equitable  L.  Assur.  Soc.  v.  Mueller,  99 
111.  App.  460. 

*52.    1.  Herring  v.  American  Ins.  Co.,  123 
Iowa  533. 

Insurer  Not  Liable  unless  Agreement  to  Keep 
Insured  Pending  Delivery.  —  Consumers'  Match 
Co.  v.  German  Ins.  Co.,  70  N.  J.  fc.  226,  distin- 
guishing J.  C.  Smith,  etc..  Co.  v.  Prussian  Mat. 
Ins,  Co.,  68  N.  J.  L.  674;  Summers  v.  Mutual 
L.  Ins.  Co.,  12  YVyo.  369,  .  107  Am.  St.  Rep.  952- 

2.  Alliance  Co-operative  Ins.  Co.  v.  Corbett, 
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69  Kan.  564.  See  also  Halle  v.  New  York  L. 
Ins.  Co.,  (Ky.  1900)  58  S.  W.  Rep.  822. 

3.  Binding  Slip  Evidences  Valid  Contract.  — 
Kerr  v.  Union  Marine  Ins.  Co.,  124  Fed.  Rep. 
83S,  reversing  (C.  C.  A.)  130  Fed.  Rep.  415; 
J.  C.  Smith,  etc.,  Co.  v.  Prussian  Nat.  Ins.  Co., 
68  N.  J.  L.  674;  Belt  v.  American  Cent.  Ins.  Co., 
29  N.  Y.  App.  Div.  546,  affirmed  163  N.  Y.  555. 

4.  Oral  Contract  of  Insurance  Not  Within 
Statute  of  Frauds.  —  German-American  Ins.  Co. 
v.  Yellow  Poplar  Lumber  Co.,  (Ky.  1905)  84 
S.  W.  Rep.  551. 

5.  Oral  Contracts  of  Insurance  Valid  —  Illinois. 
—  Continental  Ins.  Co.  v.  Roller,  101  111.  App.  77. 

Kansas.  —  See  Moulton  v.  Masonic  Mut.  Ben. 
Soc,  64  Kan.  56. 

Kentucky.  —  Fidelity,  etc.,  Co.  v.  Ballard,  105 
Ky.  253;  National  F.  Ins.  Co.  v.  Rawe,  (Ky. 
1899)  49  S.  W.  Rep.  422  ;  Klein  v.  Liverpool,  etc., 
Ins.  Co.,  (Ky.  1900)  57  S.  W.  Rep.  250  ;  Com- 
mercial Union  Assur.  Co.  v.  Urbansky,  113  Ky. 
624  ;  Mattingly  v.  Springfield  F.  &  M.  Ins.  Co., 
(Ky.  1904)  83  S.  W.  Rep.  S77- 

Missouri.  ■ — ■  See  Vining  v.  Franklin  F.  Ins. 
Co.,  89  Mo.  App.  311. 

New  York.  —  Hicks  v.  British  America  Assur. 
Co.,  162  N.  Y.  284;  Loomis  v.  Jefferson  County 
Patrons  F.  Relief  Assoc.,  92  N.  Y.  App.  Div. 
601. 

Pennsylvania.  —  Keystone  Mattress,  etc.,  Co. 
z'.  Pittsburg  Underwriters,  21  Pa.  Super.  Ct.  38. 

Texas.  —  Pacific  Mut.  Ins.  Co.  v.  Shaffer,  30 
Tex.  Civ.  App.  313. 

Wyoming.  —  Summers  v.  Mutual  L.  Ins.  Co., 
12  Wyo.  369,  107  Am.  St.  Rep.  952. 

Georgia  Code.  —  Planters',  etc.,  Mut.  F.  Assoc 
v.  De  Loach,  113  Ga.  802. 

Oral  Contract  with  Agent  of  Two  Companies 
Invalid  if  Company  Not  Specified.  —  Hartford  F. 
Ins.  Co.  v.  Trimble,  (Ky.  1904)  78  S.  W.  Rep. 
462. 

853.  1.  Power  of  Agents  to  Bind  Insurer  by 
Parol.  —  J.  C.  Smith,  etc.,  Co.  v.  Prussian  Nat. 
Ins.  Co.,  68  N.  J.  L.  674,  citing  16  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  853. 

Contra  as  to  Life  Insurance  Contracts  if  There 
Has  Been  No  Medical  Examination. —  Baldwin  v. 
Connecticut  Mut.  L.  Ins.  Co.,  182  Mass.  389. 

Power  of  Agent  Must  Clearly  Appear.  —  Key- 
stone Mattress,  etc.,  Co.  v.  Pittsburg  Under- 
writers. 21  Pa.  Super.  Ct.  38. 

2.  Conditions  of  Regular  Policy  Govern.  — 
Hicks  v.  British  America  Assur.  Co.,  162  N.  Y. 
284  ;  Young  v.  St.  Paul  F.  &  M.  Ins.  Co.,  68  S. 
Car.  387,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  853. 
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>it.l.     .. .  Kni  okcement  of  Contract  —  Action  At  Law.  —  See  note  4. 

Suit  In  Equity.  —  See  notes  5,  6. 
>,"»,"»,     (c)  Polioy  —  66.    Validity — (dd)   Delivery  and  Acceptance— am.  Necessity  of. — 
See  notes  5,  6.  « 

bbb.  Sufficiency  of  —  Manual  Delivery  of  Policy  Not  Essential.  —  See  notes  7,  8. 
^•"><».     The  Delivery  of  the  Policy  to  the  Broker.  —  See  note  4. 

Acceptance  by  Applicant.  —  Sec  note  5- 

ccc.  Effect  of  —  Merger  of  Preliminary  Contract.  —  See  note  6. 
Assent  to  Conditions.  —  See  note  9. 

857.  /.  Consideration  —  Premium  —(2)  Payment  —  (a)  Necessity  of  — 

aa.  In  General.  —  See  note  3. 

§511.     3.  J.  C.  Smith,  etc.,  Co.  v.  Prussian 
Nat.  Ins.  Co.,  68  N.  J.  L.  674. 

4.  Actions  at  Law. — Kerr  v.  Union  Marine  Ins. 
Co.,  124  Fed.  Rep.  835,  reversing  (C.  C.  A.) 
130  Fed.  Rep.  415;  Fire  Ins.  Co.  v.  Sinsabaugh, 
101  111.  App.  55;  Continental  Ins.  Co.  v.  Roller, 
1  o  1  111.  App.  77. 

5.  Suit  in  Equity. — Union  Cent.  L.  Ins.  Co.  v. 
Phillips,  41  C.  C.  A.  263,  reversing  101  Fed. 
Rep.  33.  See  also  Prudential  Ins.  Co.  v.  Sulli- 
van, 27  Ind.  App.  30. 

6.  Sec  Union  Cent.  L.  Ins.  Co.  v.  Phillips, 
41  C.  C.  A.  263,  reversing  101  Fed.  Rep.  33. 

855.  5.  When  Delivery  of  Policy  Not  Es- 
sential. —  Commercial  Union  Assur.  Co.  v.  Ur- 
bansky,  113  Ky.  624;  Pennsburg  Mfg.  Co.  v. 
Pennsylvania  F.  Ins.  Co.,  16  Pa.  Super.  Ct.  91  ; 
Fidelity  Mut.  L.  Assoc.  v.  Harris,  94  Tex.  25, 
86  Am.  St.  Rep.  813;  Elson  v.  North  American 
L.  Assur.  Co.,  9  British  Columbia  474. 

6.  When  Delivery  Essential.  —  Hartford  F. 
Ins.  Co.  v.  Wilson,  187  U.  S.  467  ;  Kerr  v.  Mil- 
waukee Mechanics'  Ins.  Co.,  (C.  C.  A.)  117  Fed. 
Rep.  442;  Kilcullen  v.  Metropolitan  L.  Ins.  Co., 
108  Mo.  App.  61  ;  Girard  v.  Metropolitan  L.  Ins. 
Co.,  20  Quebec  Super.  Ct.  532.  See  also  Mu- 
tual L.  Ins.  Co.  v.  Sinclair,  (Ky.  1903)  71  S. 
W.  Rep.  853. 

7.  Delivery  of  Policy. —  See  Stringham  v.  Mu- 
tual L.  Ins.  Co.,  44  Oregon  447. 

8.  What  Is  Delivery.  —  Manchester  F.  Ins.  Co. 
v.  Plato,  23  Ohio  Cir.  Ct.  35,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  855  ;  Young  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  68  S.  Car.  387,  citing 
16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  855. 

§56.  4.  Delivery  to  Broker  Sufficient.  — 
Holmes  v.  Thomason,  25  Tex.  Civ.  App.  389. 

Otherwise  if  Broker  Agrees  Not  to  Deliver  to 
Insured  until  Company  Passes  on  Risk. —  Hartford 
F.  Ins.  Co.  v.  Wilson,  187  U.  S.  467. 

5.  Acceptance  by  Applicant.  —  Armstrong  v. 
Mutual  L.  Ins.  Co.,  121  Iowa  362. 

6.  Merger  of  Preliminary  Agreement  —  United 
States.  —  Glass  v.  Masons  Fraternal  Acc. 
Assoc.,  112  Fed.  Rep.  495;  Home  L.  Ins.  Co.  v. 
Myers,  (C.  C.  A.)  112  Fed.  Rep.  846. 

California.  —  Blunt  v.  Fidelity,  etc.,  Co.,  145 
Cal.  268,  104  Am.  St.  Rep.  34. 

Colorado.  —  Northwestern  L.  Assur.  Co.  v. 
Tietze,  16  Colo.  App.  205. 

Louisiana.  —  Arguimbau  v.  Germania  Ins.  Co., 
106  La.  139. 

Missouri.  —  Ijams  v.  Provident  Sav.  L. 
Assur.  Soc,  185  Mo.  466;  Graham  v.  Mercan- 
tile Town  Mut.  Ins.  Co.,  110  Mo.  App.  9s; 
Gillum  v.  Philadelphia  Fire  Assoc.,  106  Mo. 
App.  673. 
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Oklahoma.  —  Liverpool,  etc.,  Ins.  Co.  v.  T.  M. 
Richardson  Lumber  Co.,  11  Okla.  579,  585. 

Oregon.  —  Stringham  v.  Mutual  L.  Ins.  Co., 
44  Oregon  447,  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  856. 

South  Carolina.  —  Young  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  68  S.  Car.  387,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  856. 

Policy  Retained  by  Agent  Not  Conforming  to 
Agreement.  — ■  Where  the  agent  omits  to  attach 
a  lightning  clause  to  the  policy,  according  to 
agreement,  and  does  not  deliver  the  policy  to 
the  insured,  he  may  attach  such  clause  after 
the  loss,  and  the  agreement  is  not  merged  in 
the  policy.  McLaughlin  v.  American  F.  Ins.  Co., 
126  Iowa  149,  106  Am.  St.  Rep.  344. 

9.  United  States.  —  Mutual  L.  Ins.  Co.  v. 
Kelly,  (C.  C.  A.)  114  Fed.  Rep.  268. 

Georgia.  —  Johnson  v.  White,  120  Ga.  1010. 

Michigan.  —  See  Rauch  v.  Michigan  Millers' 
Mut.  F.  Ins.  Co.,  131  Mich.  281. 

Missouri.  —  Overton  v.  American  Cent.  Ins. 
Co.,  79  Mo.  App.  1. 

New  York.  — ■  Wilson  v.  National  L.  Ins.  Co., 
(Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  403/ 
affirmed  56  N.  Y.  App.  Div.  624. 

Ohio.  —  Union  Cent.  L.  Ins.  Co.  v.  Hook,  62 
Ohio  St.  256 ;  Kehm  v.  German  Mut.  Ins.  Co., 
11  Ohio  Dec.  739;  Richards  v.  Hale,  24  Ohio 
Cir.  Ct.  468. 

Oklahoma.  —  Liverpool,  etc.,  Ins.  Co.  v.  T.  M. 
Richardson  Lumber  Co.,  11  Okla.  585. 

Pennsylvania.  —  Moore  v.  Niagara  F.  Ins. 
Co.,  199  Pa.  St.  49,  85  Am.  St.  Rep.  771  ;  Miller 
v.  Interstate  Casualty  Co.,  17  Pa.  Super.  Ct.  360. 
See  also  Schofield  v.  Hayes,  17  Pa.  Super.  Ct. 
1 10. 

Texas.  —  Hartford  F.  Ins.  Co.  v.  Post,  25 
Tex.  Civ.  App.  428 ;  Keller  v.  Liverpool,  etc., 
Ins.  Co.,  27  Tex.  Civ.  App.  102. 

Wisconsin.  —  Bostwick  v.  Mutual  L.  Ins.  Co., 
116  Wis.  408,  reversing  116  Wis.  392. 

Canada.  —  Provident  Sav.  L.  Assur.  Soc.  v. 
Mowat,  32  Can.  Sup.  Ct.  147,  reversing  27  Ont. 
App.  675. 

Contra  if  Insured  Could  Not  Read.  —  Dryer  v. 

Security  F.  Ins.  Co.,  (Iowa  1900)  82  N.  W. 
Rep.  494. 

Or  if  There  Is  Fraud  or  Mistake.  —  Gwaltney 
v.  Provident  Sav.  L.  Assur.  Soc,  132  N.  Car. 
925- 

Ignorance  of  the  Insured  that  He  Is  Signing  a 
Note  is  immaterial  if  he  fails  to  read  it.  Gra- 
ham v.  Mercantile  Town  Ins.  Co.,  110  Mo. 
App.  95. 

857.    3.  Payment  of  Premium  Not  Necessary. 

—  Mutual  L.  Ins.  Co.  v.  Allen,  212  111.  134, 
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857.  bb.  When  Condition  of  Policy  Requires — (aa)  Validity  of  Requirement. — See 
note  7. 

858.  (bb)  Waiver  of  Condition.  —  See  note  I. 
Unconditional  Delivery  of  Policy.  —  See  note  2. 
Power  of  Agent  to  Waive.  —  See  note  3. 

859.  See  note  1. 


affirming  113  111.  App.  89;  Continental  Ins.  Co. 
v.  Roller,  101  111.  App.  77;  Swander  v.  Northern 
Cent.  L.  Ins.  Co.,  25  Ohio  Cir.  Ct.  3  ;  Pacific 
Nat.  Bank  v.  /Etna  Indemnity  Co.,  33  Wash. 
428,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  857. 

§57.  7.  When  Policy  Requires  Payment  — 
United  States.  —  Mutual  Reserve  Fund  L.  Assoc. 
v.  Simmons,  46  C.  C.  A.  393  ;  Schmertz  v.  U.  S. 
Life  Ins.  Co.,  (C.  C.  A.)  118  Fed.  Rep.  250; 
Union  Cent.  L.  Ins.  Co.  v.  Berlin,  41  C.  C.  A. 
592.  See  also  Manhattan  L.  Ins.  Co.  v.  Wright, 
(C.  C.  A.)  126  Fed.  Rep.  82. 

California.  —  Cayford  v.  Metropolitan  L.  Ins. 
Co.,  144  Cal.  763. 

Delaware.  —  Mauck  v.  Merchants,  etc.,  F.  Ins. 
Co.,  4  Penn.  (Del.)  325  ;  Weisman  v.  Commer- 
cial F.  Ins.  Co.,  3  Penn.  (Del.)  224. 

Georgia.  —  Reese  v.  Fidelity  Mut.  L.  Assoc., 
in  Ga.  482;  Mutual  L.  Ins.  Co.  v.  Clancy,  111 
Ga.  865 ;  Mutual  Reserve  Fund  L.  Assoc.  v. 
Stephens,  115  Ga.  192. 

Illinois.  —  Roberts  v.  .Etna  L.  Ins.  Co.,  101 
111.  App.  313,  affirmed  212  111.  382;  Kearney  v. 
/Etna  L.  Ins.  Co.,  109  111.  App.  609. 

Indiana.  —  Tibbits  v.  Mutual  Ben.  L.  Ins.  Co., 
159  Ind.  671,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  857- 

Kentucky.  —  Mutual  L.  Ins.  Co.  v.  Lucas, 
(Ky.  1904)  79  S.  W.  Rep.  279;  Letzler  v.  Pacific 
Mut.  L.  Ins.  Co.,  (Ky.  1905)  85  S.  W.  Rep.  177. 

Louisiana.  —  Grevenig  v.  Washington  L.  Ins. 
Co.,  112  La.  879,  104  Am.  St.  Rep.  474. 

Missouri.  —  Brown  v.  Pacific  Mut.  L.  Ins.  Co., 
109  Mo.  App.  137. 

Nebraska.  —  German  Ins.  Co.  v.  Shader,  1 
Neb.  (unofficial)  704,  96  N.  W.  Rep.  604;  Farm- 
er's, etc.,  Ins.  Co.  v.  Graff,  1  Neb.  (unofficial) 
790,  96  N.  W.  Rep.  605. 

New  York.  —  Hewitt  v.  American  Union  L. 
Ins.  Co.,  66  N.  Y.  App.  Div.  80 ;  Russell  v. 
Prudential  Ins.  Co.,  176  N.  Y.  178,  98  Am.  St. 
Rep.  656. 

Oregon.  —  Stringham  v.  Mutual  L.  Ins.  Co., 
44  Oregon  447. 

Pennsylvania.  —  Brown  v.  Pennsylvania 
Casualty  Co.,  207  Pa.  St.  609  ;  Sydnor  v.  Metro- 
politan L.  Ins.  Co.,  26  Pa.  Super.  Ct.  521. 

Texas.  —  Union  Cent.  L.  Ins.  Co.  v.  Hughes, 
(Tex.  Civ.  App.  1902)  70  S.  W.  Rep.  1010. 

Wisconsin.  —  Tomsecek  v.  Travelers'  Ins. 
Co.,  113  Wis.  114,  00  Am.  St.  Rep.  846. 

Condition  Not  Binding  When  Payment  Preventei 
by  Act  of  Insurer. —  Provident  Snv.  L.  Assur. 
Soc.  v.  Duncan,  (C.  C.  A.)  115^ Fed.  Rep.  277. 

858.  1.  Waiver  of  Condition — United  States. 
—  Modern  Woodmen  of  America  v.  Tevis,  (C. 
C.  A.)  in  Fed.  Rep.  113. 

California.  —  Knarston  v.  Manhattan  L.  Ins. 
Co.,  140  Cal.  57. 

District  of  Columbia.  —  United  Security  L. 
Ins.,  etc.,  Co.  v.  Bond,  16  App.  Cas.  (D.  C.)  579. 

Illinois.  —  Etna  L.  Ins.  Co.  V.  Sanford,  200 


111.  126;  Illinois  L.  Assoc.  v.  Wells,  200  111. 
445- 

Indiana.  —  Prudential  Ins.  Co.  v.  Sullivan, 
27  Ind.  App.  20  ;  Rutherford  v.  Prudential  Ins. 
Co.,  34  Ind.  App.  531. 

Ioiva.  —  Newton  v.  Southwestern  Mut.  L. 
Assoc.,  116  Iowa  311. 

Kansas.  —  Bingler  v.  Mutual  Ben.  L.  Ins.  Co., 
10  Kan.  App.  6. 

Missouri.  —  Suess  v.  Imperial  L.  Ins.  Co.,  86 
Mo.  App.  10. 

Pennsylvania.  —  Snyder  v.  Nederland  L.  Ins. 
Co.,  202  Pa.  St.  161. 

Tennessee.  —  /Etna  L.  Ins.  Co.  v.  Fallow,  110 
Tenn.  720. 

Texas.  —  Northwestern  L.  Assur.  Co.  v.  Stur- 
divant,  24  Tex.  Civ.  App.  331  ;  Metropolitan  L. 
Ins.  Co.  v.  Gibbs,  34  Tex.  Civ.  App.  131. 

Acceptance  of  Overdue  Premiums  is  a  waiver 
even  though  the  assured  signs  a  statement  to 
the  effect  that  this  shall  not  establish  a  prece- 
dent. Wagaman  v.  Security  Mut.  L.  Ins.  Co., 
110  Mo.  App.  6i5. 

2.  Unconditional  Delivery  of  Policy.  —  Weisman 
v.  Commercial  F.  Ins.  Co.,  3  Penn.  (Del.)  224; 
Northwestern  L.  Assur.  Co.  v.  Schulz,  94  111. 
App.  156;  Germania  F.  Ins.  Co.  v.  Muller,  no 
111.  App.  190;  Kollitz  v.  Equitable  Mut.  F.  Ins. 
Co.,  92  Minn.  234  ;  German  Ins.  Co.  v.  Shader, 
(Neb.  1903)  93  N.  W.  Rep.  972;  Healy  v.  Penn- 
sylvania Ins.  Co.,  50  N.  Y.  App.  Div.  327  ;  Cross 
v.  Security  Trust,  etc.,  Co.,  58  N.  Y.  App.  Div. 
602,  affirmed  171  N.  Y.  671. 

No  Liability  unless  Insured  Liable  for  Premium. 
—  Westerfeld  v.  New  York  L.  Ins.  Co.,  129 
Cal.  68. 

3.  Power  of  Agent.  —  National  L.  Ins.  Co.  v. 

Twiddell,  (Ky.  1900)  58  S.  W.  Rep.  699;  Mal- 
lette  v.  British  American  Assur.  Co.,  01  Md. 
471  ;  Tooker  v.  Security  Trust  Co.,  26  N.  Y. 
App.  Div.  372,  affirmed  165  N.  Y.  608;  Genung 
v.  Metropolitan  L.  Ins.  Co.,  60  N.  Y.  App.  Div. 
424;  Peck  v.  Washington  L.  Ins.  Co.,  91  N.  Y. 
App.  Div.  597,  affirmed  181  N.  Y.  585.  See  also 
Etna  L.  Ins.  Co.  v.  Hartley,  (Ky.  1902)  67  S. 
W.  Rep.  19.  68  S.  W.  Rep.  1081.  Contra, 
Graham  v.  Mercantile  Town  Mut.  Ins.  Co.,  ito 
Mo.  App.  95. 

Subagent  Cannot  Extend  Credit. —  Pennsylvania 
Casualty  Co.  v.  Bacon,  (C.  C.  A.)  133  Fed.  Rep. 
907. 

859.  1.  U.  S.  Life  Ins.  Co.  v.  Lesser,  126 
Ala.  568  ;  Westerfeld  v.  New  York  L.  Ins.  Co., 
129  Cal.  68;  Prudential  Ins.  Co.  v.  Sullivan,  27 
Ind.  App.  30.  Contra.  Russell  v.  Prudential 
Ins.  Co.,  176  N.  Y.  178,  98  Am.  St.  Rep.  656; 
Hewitt  v.  American  Union  L.  Ins.  Co.,  85  N.  Y. 
App.  Div.  279;  Union  Cent.  L.  Ins.  Co.  v.  Hook, 
62  Ohio  St.  256  ;  Nixon  v.  Travellers'  Ins.  Co., 
25  Wash.  254. 

Extension  Good  if  Agent  Had  in  Fact  Authority 
from  Company.  — Washington  L.  Ins.  Co.  v.  Ber- 
wald.  (Tex.  Civ.  App.  1903I  72  S,  W.  Rep.  436. 
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$59,     i  b)  Modo  of  Payment  —       Payment  in  Cash.  —  See  note  2. 

bb.  Payment  by  Note.  —  See  note  3. 

Payment  uy  Agent  Individually.  —  See  note  5. 
800.    See  note  1. 

Application  of  Debt  Due  by  Agent.  —  Sec  note  2. 

(0)  To  Whom  Made  —  aa.  Payment  to  Agent.  —  See  note  4. 

If  an  Unauthorized  Person  Solicits  an  Application.  —  See  note  6. 

/>/-.  Payment  to  Broker  —  But  if  the  Insurer  Keeps  an  Account  with  the  Broker. 

te  8. 

(3)  Suspension  of  Policy  for  Nonpayment   of  Premium  Note  — 
Not  Liable  During  Default.  —  See  note  3. 

Waiver  of  Stipulation.  —  See  note  4. 
But  an  Insurance  Agent.  —  See  note  5- 

(4)  Forfeiture  of  Policy  for  Nonpayment  of  Premium  Note.  —  See 


—  See  no 
SOI. 

(a)  Insurer 

862. 

note  2. 


Waiver.  —  See  notes  3,  5,  7. 


859.  2.  Folb  v.  Firemen's  Ins.  Co.,  133  N. 
Car.  179;  Tomsecek  v.  Travelers'  Ins.  Co.,  113 
Wis.  114,  90  Am.  St.  Rep.  846. 

Agent  May  Exercise  Discretion  as  to  Mode  of 
Payments.  —  Rutherford  v.  Prudential  Ins.  Co., 
34  Ind.  App.  53 1- 

Payment  by  Check  May  Be  Agreed  to  by  Conduct. 

—  Traveler's  Ins.  Co.  v.  Brown,  138  Ala.  526. 
Payment  in  Stock  Valid  if  Ratified  by  Company. 

—  Cameron  v.  Mutual  Life,  etc.,  Co.,  121  Iowa 
477- 

Payment  by  Draft.  —  MacMahon  v.  U.  S.  Life 
Ins.  Co.,  (C.  C.  A.)  128  Fed.  Rep.  388. 

3.  Harrigan  v.  Home  L.  Ins.  Co.,  128  Cal. 
531  ;  Mauck  v.  Merchants',  etc.,  F.  Ins.  Co.,  4 
Penn.  (Del.)  325;  Penn  Mut.  L.  Ins.  Co.  v. 
Norcross,  163  Ind.  379;  Lawrence  v.  Penn  Mut. 
L.  Ins.  Co.,  T13  La.  87;  Thum  v.  Wolstenholme, 
21  Utah  446;  York  v.  Railway  Officials,  etc., 
Acc.  Assoc.,  51  W.  Va.  38,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  859. 

5.  Nonpayment  of  Note  Given  to  Agent  Indi- 
vidually. —  Union  L.  Ins.  Co.  v.  Parker,  66  Neb, 

395-  „  , 

860.  1.  Even  if  Company  Proves  Insolvent.— 

Hudson  v.  Compere,  94  Tex.  449. 

2.  Agreement  Good  if  Agent  Actually  Pays 
Company.  — Herring  v.  American  Ins.  Co.,  123 

Iowa  533. 

4.  Payment  to  Agent.  —  Weisman  v.  Commer- 
cial F.  Ins.  Co.,  3  Penn.  (Del.)  224;  Mauck 
v.  Merchants',  etc.,  F.  Ins.  Co.,  4  Penn.  (Del.) 
325  ;  Murphy  v.  Mechanics,  etc.,  Town  Mut.  F. 
Ins.  Co.,  83  Mo.  App:  481. 

Giving  Note  to  Agent  Is  Payment  if  Such  Cus- 
tom Followed  by  Company.  —  Mutual  Ins.  Co. 
V.  Allen,  212  111.  134. 

Immaterial  that  Policy  Provides  for  Payment  at 
Home  Office,  if  Premium  Retained.  —  Pulaski  Mut. 
F.  Ins.  Co.  v.  Dawson,  87  111.  App.  514. 

6.  Weisman  v.  Commercial  F.  Ins.  Co.,  3 
Penn.  (Del.)  224;  Mauck  v.  Merchants',  etc., 
F.  Ins.  Co.,  4  Penn.  (Del.)  3*5- 

8.  Mannheim  Ins.  Co.  v.  Chipman,  124  Fed. 
Rep.  950;  Globe,  etc.,  F.  Ins.  Co.  v.  Robbins, 
etc.,  Co.,  (Supm.  Ct.  App.  T.)  43  Misc.  (N. 
Y.)  65. 

861.  3.  Suspension  of  Policy  for  Nonpayment 

of  Premium  Note. —  Palmer  v.  Continental  Ins. 
Co.,  (Cal.  1900)   61   Pac.  Rep.  784;'  Hill  *. 


Farmers'  Mut.  F.  Ins.  Co.,  129  Mich.  141  ; 
Mooney  v.  Home  Ins.  Co.,  80  Mo.  App.  192; 
Houston  v.  Fanners',  etc.,  Ins.  Co.,  64  Neb.  138; 
Hooker  v.  Continental  Ins.  Co.,  (Neb.  1903)  96 
N.  W.  Rep.  663  ;  York  v.  Railway  Officials,  etc., 
Acc.  Assoc.,  51  W.  Va.  38,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  861. 

4.  Waiver  of  Stipulation.  —  Continental  Ins. 
Co.  v.  Browning,  114  Ky.  183;  Walls  v.  Home 
Ins.  Co.,  114  Ky.  611;  Johnston  v.  Phelps 
County  Farmers  Mut.  Ins.  Co.,  63  Neb.  21. 

5.  Waiver  by  General  Agent  Valid.  —  Mudd  v. 
German  Ins.  Co.,  (Ky.  1900)  56  S.  W.  Rep. 
977- 

862.  2.  Forfeiture  of  Policy  for  Nonpayment 
of  Premium  Note.  —  Iowa  L.  Ins.  Co.  v.  Lewis, 
187  U.  S.  335  ;  Fidelity  Mut.  L.  Ins.  Co.  v. 
Price,  (Ky.  1903)  77  S.  W.  Rep.  384:  Graham 
v.  Mercantile  Town  Mut.  Ins.  Co.,  no  Mo.  App. 
95  ;  Antes  v.  State  Ins.  Co.,  61  Neb.  55  ;  Sharpe 
v.  New  York  L.  Ins.  Co.,  (Neb.  1904)  98  N. 
W.  Rep.  66  ;  Ohio  Farmers'  Ins.  Co.  v.  Wilson, 
70  Ohio  St.  354;  National  L.  Ins.  Co.  v.  Rep- 
pond,  (Tex.  Civ.  App.  1904)  81  S.  W.  Rep. 
1012;  Wood  v.  Confederation  L.  Ins.  Co.,  2  N. 
Bruns.  Eq.  Rep.  217." 

Sickness  of  Insured  No  Excuse. —  Home  Ins.  Co. 
v.  Wood,  (Ky.  1903)  72  S.  W.  Rep.  15. 

Such  Provision  Does  Not  Apply  to  Notes  of  Other 
than  Insured.  —  Galvin  v.  Union,  etc.,  L.  Ins. 
Co.,  115  Ky.  547. 

Provision  in  Premium  Note  Valid.  —  Ressler  v. 
Fidelity  Mut.  L.  Ins.  Co.,  no  Tenn.  411. 

3.  Waiver  of  Forfeiture.  —  Palmer  v.  Continen- 
tal Ins.  Co.,  132  Cal.  68. 

Attempt  to  Collect  Note  Is  Waiver.  —  Union 
Cent.  L.  Ins.  Co.  v.  Moreland,  (Ky.  1900)  56 
S.  W.  Rep.  653. 

Failure  to  Return  Note  Not  Waiver.  —  New 
York  L.  Ins.  Co.  v.  Warren  Deposit  Bank,  (Ky. 
1903)  75  S.  W.  Rep.  234. 

5.  Subsequent  Receipt  of  Payment  on  Note.  — 
Union  Cent.  L.  Ins.  Co.  v.  Whetzel,  29  Ind. 
App.  658. 

7.  Contra,  if  Note  Retained  and  Sought  to  Be 
Enforced.  —  Union  Cent.  L.  Ins.  Co.  v.  Spinks, 

(Ky.  1904)  83  S.  W.  Rep.  615. 

Suing  on  Note  a  Waiver.  —  National  L.  Ins.  Co. 
v.  Reppond,  (Tex.  Civ.  App.  1904)  81  S.  W. 
Rep.  1012. 
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862.  3.  Interpretation  and  Construction  —  a.  General  Principles 

(i)  Interpretation  to  Be  Made  by  Court.  —  See  note  8. 

(2)  General  Rules  of  Construction.  —  See  note  9. 
Interpretation  of  Terms  Uied.  —  See  note  1 1. 

863.  See  note  1. 

Conditions  Prescribing  Forfeitures  Striotly  Construed.  —  See  note  2. 

(3)  When  Terms  Admit  of  Two  Constructions.  —  See  note  3. 


§62.  8.  Hubbard  v.  Mutual  Reserve  Fund 
L.  Assoc.,  40  C.  C.  A.  665  ;  Union  L.  Ins.  Co.  v. 
Jameson,  31  Ind.  App.  28. 

9.  General  Rules  of  Construction.  —  Reese  v. 
Fidelity  Mut.  L.  Assoc.,  in  Ga.  482;  Ohio 
Farmers'  Ins.  Co.  v.  Vogel,  (Ind.  App.  1905) 
73  N.  E.  Rep.  612;  Fuller  v.  New  York  F.  Ins. 
Co.,  184  Mass.  12;  Marsh  v.  Concord  Mut.  F. 
Ins.  Co.,  71  N.  H.  253;  Nelson  v.  Traders'  Ins. 
Co.,  86  N.  Y.  App.  Div.  66,  affirmed  181  N.  Y. 
472 ;  Travelers'  Ins.  Co.  v.  Myers,  62  Ohio  St. 
5-29- 

11.  Interpretation  of  Terms  Used.  —  Mutual  L. 
Ins.  Co.  v.  Kelly,  (C.  C.  A.)  114  Fed.  Rep.  268. 

863.  1.  Delaware  Ins.  Co.  v.  Greer,  (C.  C. 
A.)  120  Fed.  Rep.  916;  Hoover  v.  Mercantile 
Town  Mut.  Ins.  Co.,  93  Mo.  App.  1 1 1  ;  London, 
etc.,  F.  Ins.  Co.  v.  Davis,  (Tex.  Civ.  App.  1904) 
84  S.  W.  Rep.  260. 

Alleged  Custom  Cannot  Vary  Express  Terms  of 
Contract.  —  Ohio  Farmers'  Ins.  Co.  v.  Vogel, 
(Ind.  App.  1905)  73  N.  E.  Rep.  612. 

2.  Forfeitures  Not  Favored—  United  States. — 
Nederland  L.  Ins.  Co.  v.  Meinert,  (C.  C.  A.)  127 
Fed.  Rep.  651. 

Alabama.  —  U.  S.  Life  Ins.  Co.  v.  Lesser,  126 
Ala.  568. 

Indian  Territory.  —  Fidelity,  etc.,  Co.  v. 
Brown,  (Indian  Ter.  1902)  69  S.  W.  Rep.  915. 

Iowa.  —  McDonald  v.  Anchor  Mut.  Ins.  Co., 
116  Iowa  371. 

Kansas.  —  Queen  Ins.  Co.  v.  Excelsior  Mill- 
ing Co.,  69  Kan.  114. 

Kentucky.  —  Mutual  Ben.  L.  Ins.  Co.  v.  Louis- 
ville First  Nat.  Bank,  (Ky.  1902)  69  S.  W.  Rep. 
1,  citing  16  Am.  and  Eng.  Engyc.  of  Law  (2d 
ed.)  863. 

Louisiana.  —  Lawrence  v.  Penn  Mut.  L.  Ins. 
Co.,  113  La.  87. 

Minnesota.  —  Strambach  v.  Fidelity  Mut.  L. 
Ins.  Co.,  (Minn.  1905)  102  N.  W.  Rep.  731. 

Missouri.  —  Loesch  v.  Union  Casualty,  etc., 
Co.,  176  Mo.  654. 

Nebraska.  —  Woodmen  Acc.  Assoc.  v.  Pratt, 
62  Neb.  673,  89  Am.  St.  Rep.  777;  Connecticut 
F.  Ins.  Co.  v.  Jeary,  60  Neb.  338  ;  German  Ins. 
Co.  v.  Shader,  (Neb.  1903)  93  N.  W.  Rep.  972; 
Henton  v.  Farmers,  etc.,  Ins.  Co.,  (Neb.  1901) 
95  N.  W.  Rep.  670. 

New  York.  —  Meech  v.  National  Acc.  Soc, 
50  N.  Y.  App.  Div.  144. 

Ohio.  —  Swander  v.  Northern  Cent.  L.  Ins. 
Co.,  25  Ohio  Cir.  Ct.  3. 

Texas.  —  ^Etna  Ins.  Co.  v.  Fitze,  34  Tex.  Civ. 
App.  214;  London,  etc.,  F.  Ins.  Co.  v.  Davis, 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  260; 
Pacific  Mut.  L.  Ins.  Co.  v.  Terry,  (Tex.  Civ. 
App.  1904)  84  S.  W.  Rep.  656;  Philadelphia 
F.  Assoc.  v.  American  Cement  Plaster  Co.,  (Tex. 
Civ.  App.  1905)  84  S.  W.  Rep.  n  15. 

No  Presumption  Against  Forfeiture.  —  Denver 
Tp.  Mut.  F.  Ins.  Co.  v.  Resor,  05  111.  App.  197. 


Court  Must  Give  Fair  Construction  to  Language 

Used.  —  Behling  v.  Northwestern  Nat.  L.  Ins. 
Co.,  117  Wis.  24. 
3.  Doubts   Resolved  in  Favor  of  Insured  — 

United  States. —  Royal  Ins.  Co.  v.  Martin,  192 
U.  S.  149;  Liverpool,  etc.,  Ins.  Co.  v.  Kearney, 
180  U.  S.  132;  McMaster  v.  New  York  L.  Ins. 
Co.,  183  U.  S.  25  ;  Pennsylvania  F.  Ins.  Co.  v. 
Hughes,  47  C.  C.  A.  459  ;  American  Steamship 
Co.  v.  Indemnity  Mut.  Marine  Ins.  Co.,  108  Fed. 
Rep.  421,  affirmed  (C.  C.  A.)  118  Fed.  Rep. 
1014;  Kelley  v.  Mutual  L.  Ins.  Co.,  109  Fed. 
Rep.  56 ;  American  Credit  Indemnity  Co.  v. 
Champion  Coated  Paper  Co.,  43  C.  C.  A.  340  ; 
American  Bonding  Co.  v.  Spokane  Bldg.,  etc., 
Soc,  (C.  C.  A.)  130  Fed.  Rep.  737. 

Alabama.  —  Robinson  v.  /Etna  Ins.  Co.,  128 
Ala.  477  ;  Mutual  Ben.  L.  Ins.  Co.  v.  Lehman, 
132  Ala.  640;  New  York  L.  Ins.  Co.  v.  Smith, 
139  Ala.  303. 

Colorado.  —  Northwestern  L.  Assur.  Co.  v. 
Tietze,  16  Colo.  App.  205. 

Delaware.  —  Schilansky  v.  Merchants',  etc., 
F.  Ins.  Co.,  4  Penn.  (Del.)  293. 

Florida.  —  L'Engle  v.  Scottish  Union,  etc.,  F. 
Ins.  Co.,  (Fla.  1904)  37  So.  Rep.  462. 

Georgia.  —  Thornton  v.  Travelers'  Ins.  Co., 
116  Ga.  121,  94  Am.  St.  Rep.  99. 

Illinois.  —  Royal  Circle  v.  Achterrath,  204  111. 
S49,  98  Am.  St.  Rep.  224  ;  Farmers'  Mut.  F., 
etc.,  Ins.  Co.  v.  Lecroy,  91  111.  App.  41  ;  North- 
western L.  Assur.  Co.  v.  Schulz,  94  111.  App. 
156;  National  Acc.  Soc.  v.  Ralstin,  101  111. 
App.  192. 

Iowa.  —  Newton  v.  Southwestern  Mut.  L. 
Assoc.,  116  Iowa  311. 

Kansas.  —  Queen  Ins.  Co.  v.  Excelsior  Mill- 
ing Co.,  69  Kan.  1 14. 

Kentucky.  —  Mutual  Ben.  L.  Ins.  Co.  v.  Louis- 
ville First  Nat.  Bank,  (Ky.  1902)  69  S.  W.  Rep. 
1,  citing  16  Am.  and  Eng.  Encvc.  of  Law  (2d 
ed.)  863  ;  Champion  Ice  Mfg.,  etc.,  Co.  v.  Ameri- 
can Bonding,  etc.,  Co.,  115  Ky.  863  ;  Continental 
Ins.  Co.  v.  Daniel,  (Ky.  1904)  78  S.  W.  Rep. 
866. 

Massachusetts.  —  Ferguson  v.  Union  Mut.  L. 
Ins.  Co.,  187  Mass.  8. 

Minnesota.  — ■  Robson  v.  United  Order  of  For- 
esters, 93  Minn.  24. 

Missouri.  —  Cunningham  v.  Union  Casualty, 
etc.,  Co.,  82  Mo.  App.  607  ;  Howerton  v.  Iowa 
State  Ins.  Co.,  105  Mo.  App.  575. 

Nebraska.  —  Connecticut  F.  Ins.  Co.  v.  Jeary, 
60  Neb.  338. 

New  Jersey.  —  Brooks  v.  Metropolitan  L.  Ins. 
Co.,  70  N.  J.  L.  36. 

New  York.  —  Michael  v.  Prussian  Nat.  Ins. 
Co.,  171  N.  Y.  25;  Imperial  Shale  Rrick  Co.  v. 
Tewett,  169  N.  Y.  143;  Banyer  v.  Albany  Ins. 
Co.,  85  N.  Y.  App.  Div.  122,  affirmed  179  N.  Y. 
554 ;  Sullivan  v.  Fraternal  Societies  Co-opera- 
tive Indemnity  Union,  (Supm.  Ct.  Tr.  T.)  36 


671 


86  I 


INSURANCE. 


Vol.  XVI. 


SO  I.    (4)  Construction  of  Printed  and  Written  Parts.  —  See  notes  2,  3. 
SOtl.    (O)  Memorandum  Construed  as  Part  of  Policy  —  An  Indorsement  on  th« 
Back  of  a  Policy.  —  See  note  1. 

b.  Construing  Contents  of  Other  Instruments  as  Part  of 
Contract  —  (1)  Application  and  Survey  —  statutes.  —  See  note  6. 


Misc.  (N.  Y.)  57S;  Cole  v.  Preferred  Ace.  Ins. 
Co.,  (Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.)  260, 
affirmed  92  N.  Y.  App.  Div.  612;  Tooker  v. 
Security  Trust  Co.,  26  N.  Y.  App.  Div.  .372, 
affirmed  165  N.  Y.  608;  Fitzgerald  v.  Supreme 
Council,  etc.,  39  N.  Y.  App.  Div.  251,  affirmed 
167  N.  Y.  568. 

Ohio.  —  Swander  v.  Northern  Cent.  L.  Ins. 
Co.,  25  Ohio  Cir.  Ct.  3. 

Oregon.  —  Stringham  v.  Mutual  L.  Ins.  Co., 
44  Oregon  447. 

Tennessee.  —  Westchester  F.  Ins.  Co.  v.  Mc- 
Adoo,  (Tenn.  Ch.  1899)  57  S.  W.  Rep.  409. 

Texas.  — ■  Sovereign  Camp  Woodmen  of  the 
World  v.  Grey,  26  Tex.  Civ.  App.  457  ;  Home 
Mut.  Ins.  Co.  v.  Tompkies,  30  Tex.  Civ.  App. 
404  ;  Phcenix  Assur.  Co.  v.  Stenspn,  34  Tex.  Civ. 
App.  47 1  ;  London,  etc.,  F.  Ins.  Co.  v.  Davis, 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  260. 

Vermont. —  Frink  v.  Brotherhood  Acc.  Assoc., 
75  Vt.  249. 

Washington.  —  Remington  v.  Fidelity,  etc., 
Co.,  27  Wash.  429. 

West  Virginia.  —  Cleavenger  v.  Franklin  F. 
Ins.  Co.,  47  W.  Va.  595. 

Canada.  —  Shera  v.  Ocean  Acc,  etc.,  Corp., 
32  Ont.  411,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  863. 

Interpretation  Must  Be  Reasonable.  —  Hubbard 
v.  Mutual  Reserve  Fund  L.  Assoc.,  40  C.  C.  A. 
665  ;  Woodmen  Acc.  Assoc.  v.  Pratt,  62  Neb. 
673,  89  Am.  St.  Rep.  777. 

Distinction  Between  Different  Conditions  of 
Policy.  —  "A  well-defined  distinction  exists  be- 
tween two  classes  of  conditions  found  in  in- 
surance policies.  Those  which  operate  upon  the 
parties  prior  to  the  loss  are  regarded  as  matters 
of  substance,  upon  which  the  liability  of  the 
insurer  depends,  and  are  to  receive  a  fair  con- 
struction according  to  the  intention  of  the  par- 
ties ;  while,  as  to  those  prescribing  formal 
requisites  by  which  the  previously  vested  right 
is  made  available,  a  rigid  construction  is  not 
allowed."  Employers  Liability  Assur.  Corp.  v. 
Light,  etc.,  Co.,  28  Ind.  App.  437. 

Liberal  Construction  of  Conditions  to  Be  Per- 
formed After  Loss.  —  Porter  v.  Traders'  Ins.  Co., 
164  N.  Y.  504. 

*64.  2.  Effect  to  Be  Given  to  All  Parts  of 
Policy.  —  Sharp  v.  Scottish  Union,  etc.,  Ins. 
Co.,  136  Cal.  542;  L'Engle  v.  Scottish  Union, 
etc.,  F.  Ins.  Co.,  (Fla.  1904)  37  So.  Rep.  462; 
A.  A.  Griffing'  Iron  Co.  v.  Liverpool,  etc.,  Ins. 
Co.,  68  N.  J.  L.  368. 

3.  Written  Part  Controls  Printed  Part.  — 
Hagan  v.  Scottish  Ins.  Co.,  186  U.  S.  423; 
Moore  v.  Lichtenberger,  26  Pa.  Super.  Ct.  268. 

865.  1.  Indorsements.  — ■  Northwestern  L. 
Assur.  Co.  v.  Schulz,  94  111.  App.  156. 

6.  Iowa  Statute.  —  Stork  v.  Supreme  Lodge, 
etc.,  113  Iowa  724;  Mutual  L.  Ins.  Co.  v.  Kelly, 
(C.  C.  A.)  114  Fed.  Rep.  268. 

Sufficiency  of  Copy.  —  Corson  v.  Iowa  Mut.  F. 
Ins.  Assoc.,  115  Iowa  485. 
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The  copy  must  be  of  the  whole  application, 
and  not  merely  of  a  part.  Corson  v.  Anchor 
Mut.  F.  Ins.  Co.,  113  Iowa  641. 

Premium  Note  Must  Be  Attached.  —  Sum- 
mers v.  Des  Moines  Ins.  Co.,  116  Iowa  593. 

Kentucky  Statute.  —  Metropolitan  L.  Ins.  Co. 
v.  Moore,  (Ky.  1904)  79  S.  W.  Rep.  219;  Provi- 
dent Sav.  L.  Assur.  Soc.  v.  Puryear,  109  Ky. 
381  ;  Manhattan  L.  Ins.  Co.  v.  Myers,  109  Ky. 
372;  Provident  Sav.  L.  Assur.  Soc.  v.  Beyer, 
(Ky.  1902)  67  S.  W.  Rep.  827;  Griffin  v.  Equi- 
table Assur.  Soc,  (Ky.  1905)  84  S.  W.  Rep. 
1 164;  Western,  etc.,  L.  Ins.  Co.  v.  Galvin,  (Ky. 
1902)  68  S.  W.  Rep.  655  ;  Grand  Lodge,  etc.,  v. 
Edwards,  (Ky.  1905)  85  S.  W.  Rep.  701. 

Application  of  Statute.  —  Ky.  Stat.  1903, 
§  679,  requiring  the  application  to  be  attached 
to  the  policy  and  to  be  printed  in  a  certain  size 
of  type,  has  no  application  to  old-line  insurance 
companies.  Letzler  v.  Pacific  Mut.  L.  Ins.  Co., 
(Ky.  1905)  85  S.  W.  Rep.  177. 

Massachusetts  —  Statute  Only  Applies  to 
Contracts  Made  in  Massachusetts.  —  Johnson 
v.  Mutual  L.  Ins.  Co.,  180  Mass.  407. 

Sufficiency  of  Copy.  —  The  copy  must  not 
omit  a  material  statement  in  the  application. 
Manhattan  L.  Ins.  Co.  v.  Albro,  (C.  C.  A.)  127 
Fed.  Rep.  281. 

Minnesota.  —  In  Minnesota  the  application, 
to  be  considered  a  part  of  the  contract,  must  be 
incorporated  into  the  policy  in  full.  Kollitz  v. 
Equitable  Mut.  F.  Ins.  Co.,  92  Minn.  234  ;  Cole- 
man v.  Retail  Lumber-Men's  Ins.  Assoc.,  77 
Minn.  31. 

Ohio  Statute.  —  A  copy  must  be  returned  with 
the  policy  to  the  insured.  Metropolitan  L.  Ins. 
Co.  v.  Howie,  68  Ohio  St.  614. 

Pennsylvania  Statute.  —  Moore  v.  Bestline,  23 
Pa.  Super.  Ct.  6. 

Effect  of  Statute.  —  The  effect  of  the  statute 
is  absolutely  to  prevent  the  insurer  from  rely- 
ing on  statements  in  the  application.  Connell  v. 
Metropolitan  L.  Ins.  Co.,  8  Del.  Co.  Rep.  (Pa.) 
184. 

Application  of  Statute.  —  An  accident  policy, 
which  insures  against  loss  of  life  arising  from 
accident,  is  a  "  life  insurance  "  policy,  within 
the  meaning  of  the  statute.  Zimmer  v.  Central 
Acc.  Ins.  Co.,  207  Pa.  St.  472. 

Sufficiency  of  Copy.  —  Where  the  plaintiff 
offers  in  evidence  the  policy  with  the  copy  at- 
tached, and  does  not  restrict  the  offer  to  any 
part  of  the  paper,  neither  party  can  claim  that 
the  copy  is  not  a  true  copy.  Holleran  v. 
Life  Assur.  Co.  of  America.  18  Pa.  Super.  Ct. 
573- 

The  copy  need  not  contain  a  part  of  the  appli- 
cation not  signed  by  the  insured,  and  which  is 
merely  the  report  of  the  medical  examiner. 
Baldi  v.  Metropolitan  Ins.  Co.,  18  Pa.  Super.  Ct. 

599- 

Photographic  Copy  Sufficient.  —  Arter  v. 
Northwestern  Mut.  L.  Ins.  Co.,  (C.  C  A.)  130 
Fed.  Rep.  768. 
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Effect  of  Construction  as  One  Contract.  — •  See  note  4- 

(2)  Conditions  of  Premium  Note.  —  See  note  5- 

(3)  Charter  and  By-laws  of  Mutual  Insurance  Companies.  — See 

4.  Modification  of  Contract.  —  See  note  2. 

5.  Renewal  of  Policy  —  a.  In  General.  —  See  note  3 

Power  of  Agent  to  Renew.  —  See  note  J. 

b.  How  Effected.  —  See  note  9. 

Terms  and  Conditions.  —  See  note  I. 
Mode  of  Renewal.  —  See  note  5- 

6.  Reformation  of  Policy  —  a.  POWER  OF  EQUITY  TO  REFORM.  — 

i. 

The  Fact  that  the  Insured  Did  Not  Read  the  Policy. — -See  note  I. 

b.  Mistake  Must  Be  Mutual.  — ■  See  note  3. 

c.  Evidence  to  Support —  Measure  of  Proof.  —  See  note  5. 


§66.  4.  Application  Construed  to  Be  Part  of 
Contract —  United  States.  —  Mutual  L.  Ins.  Co. 
v.  Kelly,  (CCA.)  114  Fed.  Rep.  268;  Hubbard 
v.  Mutual  Reserve  Fund  L.  Assoc.,  40  C.  C.  A. 
665. 

Connecticut.  —  Fell  v.  John  Hancock  Mut.  L. 
Ins.  Co.,  76  Conn.  494. 

Illinois.  —  Treat  v.  Merchants'  L.  Assoc.,  198 
111.  431:  Blasingame  v.  Royal  Circle,  11 1  111. 
App.  202. 

Kansas.  —  Hoover    v.    Royal    Neighbors  of 
America,  65  Kan.  616. 

Missouri.  —  Van  Cleave  v.  Union  Casualty, 
etc.,  Co.,  82  Mo.  App.  668;  Keller  v.  Home  L. 
Ins.  Co.,  95  Mo.  App.  627. 

New  Hampshire.  —  Dwyer  v.  Mutual  L.  Ins. 
Co.,  72  N.  H.  572. 

New  Jersey.  —  Finn  v.  Metropolitan  L.  Ins. 
Co.,  67  N.  J.  L.  17. 

New  York.  —  Russell  v.  Prudential  Ins.  Co., 
176  N.  Y.  178,  98  Am.  St.  Rep.  656. 

Texas.  —  Kansas  Mut.  L.  Ins.  Co.  v.  Pinson, 
94  Tex.  553  ;  Delaware  Ins.  Co.  v.  Harris,  26 
Tex.  Civ.  App.  537 ;  Flippen  v.  State  L.  Ins. 
Co.,  30  Tex.  Civ.  App.  362. 

Letter  Construed  as  Part  of  Application.  — 
Where  the  agent  forwards  two  policies  to  his 
company  in  order  that  it  may  select  one,  and 
accompanies  them  with  a  letter  fully  explaining 
the  facts,  the  letter  will  be  construed  to  be  a 
part  of  the  application.  ^£tna  L.  Ins.  Co.  v. 
Frierson,  (C.  C.  A.)  114  Fed.  Rep.  56. 

§67.    5.  So  as  to  Receipt  for  Premium  Note.  — 
Iowa  L.  Ins.  Co.  v.  Lewis,  187  U.  S.  335. 

7.  Clark  V.  Mutual  Reserve  Fund  L.  Assoc., 
14  App.  Cas.  (D.  C.)  154;  Wilson  v.  Union  Mut. 
F.  Ins.  Co.,  77  Vt.  28.  See  also  Annan  v.  Hill 
Union  Brewery  Co.,  59  N.  J.  Eq.  414. 

§6§.    2.  As  to  Modification  by  Waiver,  see 
infra,  935.  4,  5. 

3.  Renewal  Held  Not  New  Contract. —  Agricul- 
tural Sav.,  etc.,  Co.  v.  Liverpool,  etc.,  Ins.  Co., 
32  Ont.  369,  affirmed  33  Can.  Sup.  Ct.  94. 

7.  Insured  Must  Show  Authority  of  Agent  to 
Bind  Company  Contrary  to  Terms  of  Policy,  — 
Kearney  v.  ./Etna  L.  Ins.  Co.,  109  111.  App.  609. 

9.  Agreements  in  Respect  to  Renewal.  — 
Doherty  v.  Millers,  etc.,  Ins.  Co.,  4  Ont.  L. 
Rep.  303,  affirmed  6  Ont.  L.  Rep.  78. 

Deposit,  of  Acceptance  in  Mail  Enough.  —  Penn- 
sylvania Lumberman's  Mut.  F.  Ins.  Co.  v. 
Meyer,  126  Fed.  Rep.  352. 
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§69.  1.  Terms  and  Conditions  of  Renewal 
Contract.  —  Mallette  v.  British  American  Assur. 
Co.,  91  Md.  471. 

5.  Baldwin  v.  Phcenix  Ins.  Co.,  107  Ky.  356, 
92  Am.  St.  Rep.  362 ;  Klein  v.  Liverpool,  etc., 
Ins.  Co.  (Ky.  1900)  57  S.  W.  Rep.  250  ;  Squier 
v.  Hanover  F.  Ins.  Co.,  162  N.  Y.  552,  76  Am. 
St.  Rep.  349. 

9.  Reformation  of  Policy  —  Illinois.  —  Gray  v. 
Merchants  Ins.  Co.,  113  111.  App.  537. 

Iowa.  — ■  Independent  School  Dist.  v.  Fidelity 
Ins.  Co.,  113  Iowa  65;  Dalton  v.  Milwaukee 
Mechanics'  Ins.  Co.,  126  Iowa  377  ;  Dalton  v. 
Agricultural  Ins.  Co.,  (Iowa  1905)  102  N.  W. 
Rep.  125;  Dalton  v.  Westchester  F.  Ins.  Co., 
(Iowa  1905)  102  N.  W.  Rep.  125;  Dalton  v. 
Providence  Washington  Ins.  Co.,  (Iowa  1905) 
102  N.  W.  Rep.  126. 

Kansas.  —  Hartford  F.  Ins.  Co.  v.  McCarthy, 
69  Kan.  555. 

Louisiana.  —  Arguimbau  v.  Germania  Ins.  Co., 
106  La.  139,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  869. 

Nebraska.  —  Lansing  v.  Commercial  Union 
Assur.  Co.,  (Neb.  1903)  93  N.  W.  Rep.  756. 

New  York.  —  Trenton  Potteries  Co.  v.  Title, 
etc.,  Co.,  176  N.  Y.  65;  McCoubray  v.  St.  Paul 
F.  &.  M.  Ins.  Co.,  50  N.  Y.  App.  Div.  416, 
affirmed  169  N.  Y.  590;  Steinbach  v.  Prudential 
Ins.  Co.,  172  N.  Y.  471,  reversing  62  N.  Y. 
App.  Div.  133 ;  Le  Gendre  v.  Scottish  Union, 
etc.,  Ins.  Co.,  95  N.  Y.  App.  Div.  562.  See  also 
Wilson  v.  National  Ins.  Co.,  (Supm.  Ct.  Spec. 
T.)  31  Misc.  (N.  Y.)  403,  affirmed  56  N.  Y. 
App.  Div.  624. 

South  Dakota. —  Epiphany  Roman  C  itholic 
Clutch  v.  German  Ins.  Co.,  16  S.  Dak.  17. 

§70.  I.  Taylor  v.  Glens  Falls  Ins.  Co  it 
Fla.  273- 

3.  Mistake  Must  Be  Mutual.  —  Arguimbau  v. 
Germania  Ins  Co.,  106  La.  139,  citing  iS  A.m. 
and  Eng.  Encyc.  of  Law  (sd  ed.)  870;  Dough- 
erty v.  Lion  F.  Ins.  Co.,  (Supm.  Ct.  Spec.  T.) 
41  Misc.  (N.  Y.)  285,  affirmed  95  N.  Y.  App. 
Div.  618;  Boyce  v.  Hamburg-Bremen  F.  Ins. 
Co.,  24  Pa.  Super.  Ct.  589  ;  Travelers'  Ins.  Co. 
v.  Jones,  32  Tex.  Civ.  App.  146;  Underwriters' 
F.  Assoc.  v.  Henry,  (Tex.  Civ.  App.  1904)  79 
S.  W.  Rep.  1072. 

6.  Measure  of  Proof.  ■ —  Johnson  v.  Farmers' 
Ins.  Co.,  126  Iowa  565;  Arguimbau  v.  Germania 
Ins.  Co.,  106  La.  139,  citing  16  Am.  and  Eng. 
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87*2. 

87  3. 

(aa)  Conditi 

874. 

See  note 
875. 


7.  Cancellation  and  Rescission  —  a.  By  Act  of  Parties  Them- 
(i)  Cancellation  of  Valid  Policies  —  (a)  Eight  to  Cancel  in  General  —  See 

(b)  Cancellation  by  Mutual  Agreement  —  aa.  In  General.  — See  note  2. 
But  an  Agent  Employed  by  the  Assured  to  Procure  Insurance.  —  See  note  3. 
bb.  Mode  of  Cancellation.  — See  note  5. 

ec.  Conditional  Ac-reements.  —  See  note  3. 

(c)  Cancellation  by  Right  Reserved  to  Insurer  —  bb.  Mode  of  Cancellation  — 

oris  Must  Be  Strictly  Complied  With.  —  See  note  2. 

(bb)  Notice  of  Cancellation  —  aaa.  Necessity  of.  —  See  note  5. 

bbb.  Form  of  Notice.  —  See  note  8. 
See  note  1. 

ccc.  Authority  of  Agent  to  Accept  Notice  —  Authority  of  Agent  Procuring  Insurance. — 

But  if  the  Agent's  Authority  Is  General.  —  See  note  5- 
aaa.  Time  of  Notice.  —  See  note  2. 

(cc)  Return  of  Unearned  Premium  — aaa.  Necessity  of.  —  See  notes  3»  4- 


Encyc.  of  Law  (2d  ed.)  870  ;  Dougherty  v.  Lion 
F.  Ins.  Co.,  (Supm.  Ct.  Spec.  T.)  41  Misc.  (N. 
Y.)  285,  95  N.  Y.  App.  Div.  6x8;  Moore  v. 
Western  Assur.  Co.,  103  Va.  391. 

§71.  1.  Without  Some  Stipulation  Author- 
izing It,  the  company  cannot  cancel  without  the 
assent  of  the  insured.  Per  Dent,  J.,  in  Miller 
v.  Fireman's  Ins.  Co.,  54  W.  Va.  344,  citing  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  870. 

Amount  of  Insurance  Cannot  Be  Reduced  With- 
out Notice  to  Insured.  —  McLean  v.  American 
Mut.  F.  Ins.  Co.,  B22  Iowa  355. 

Mere  Soliciting  Agent  Has  No  Power  to  Cancel 
Policy  at  Request  of  Insured.  —  Phenix  Ins.  Co. 
f.  Radford,  (Neb.  1903)  93  N.  W.  Rep.  1000. 

2.  Cancellation  by  Mutual  Agreement.  —  Sea 
Ins.  Co.  v.  Johnston,  44  C.  C.  A-  477- 

3.  Ratification  by  Insured. —  Larsen  v.  Thurin- 
gia  American  Ins.  Co.,  208  111.  166. 

5.  Citizens'  Ins.  Co.  v.  Henderson  Elevator 
Co.,  (Ky.  1905)  84  S.  W.  Rep.  580;  Miller  v. 
Fireman's  Ins.  Co.,  54  W.  Va.  344. 

Cancellation  Inferred  from  Conduct.  —  Ham- 
burg-Bremen F.  Ins.  Co.,  v.  Browning,  102  Va. 
890. 

Surrender  and  Cancellation  by  Mistake.  —  Where 

the  insured  by  mistake  surrenders  for  cancella- 
tion the  wrong  one  of  two  policies,  he  cannot 
hold  the  insurer  liable  on  such  policy,  in  the 
absence  of  fraud  or  mutual  mistake.  Birnstein 
-•.  Stuyvesant  Ins.  Co.,  83  N.  Y.  App.  Div. 
436. 

An  Offer  to  Cancel  by  Insured  Must  Be  Accepted 
by  Insurer,  or  Latter  Is  Still  Bound.  —  Travelers' 

Ins.  Co.  v.  Tones,  32  Tex.  Civ.  App.  146. 
§72.    3    Edwards  v.  Sun  Ins.  Co.,  101  Mo. 

App.  45. 

§73.   2.  Reservation  of  Right  to  Cancel  Strictly 

Construed.  —  Bradshaw  v.  Fire  Ins.  Co.,  89 
Minn.  334,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  873  ;  Baldwin  v.  Pennsylvania  F. 
Ins.  Co.,  206  Pa.  St.  248. 

5.  Notice  of  Cancellation. —  Fowler  Cycle  Works 
v.  Western  Ins.  Co.,  m  111.  App.  631  ;  Cassville 
Roller  Milling  Co.  v.  ^tna  Ins.  Co.,  105  Mo. 
App.  146. 

8.  Form  of  Notice.  —  Schwarzschild  v.  Phcenix 
Ins.  Co.,  (C.  C.  A.)  124  Fed.  Rep.  52. 
Notice  Ineffectual  Unless  Communicated  to  In- 
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sured. — ■  Yoshimi  v.  Fidelity  F.  Ins.  Co.,  99  N. 
Y.  App.  Div.  69. 

§74.  1;  Sufficient  Notice.  —  Where  the  agent, 
in  accordance  with  his  instruction,  wrote  to  the 
insured  that  the  policy  was  canceled  because 
of  a  certain  clause  therein,  and  added  his 
opinion  that  the  company  would  remain  on  the 
risk  if  this  clause  should  be  eliminated,  it  was 
held  that  this  was  an  effective  cancellation. 
Colonial  Assur.  Co.  v.  National  F.  Ins.  Co.,  110 
111.  App.  471. 

2.  Authority  of  Agent  Procuring  Insurance  — 
United  States.  —  Kerr  v.  Milwaukee  Mechanics' 
Ins.  Co.,  (C.  C.  A.)  117  Fed.  Rep.  442. 

District  of  Columbia.  —  Wilson  v.  Hartford 
F.  Ins.  Co.,  187  U.  S.  467,  reversing  17  App. 
Cas.  (D.  C.)  14. 

Kentucky.  —  Commercial  Union  Assur.  Co., 
v.  Urbansky,  113  Ky.  624. 

Missouri.  —  Edwards  v.  Sun  Ins.  Co.,  10 1  Mo. 
App.  45. 

New  York.  —  Partridge  v.  Milwaukee  Me- 
chanics' Ins.  Co.,  13  N.  Y.  App.  Div.  519,  af- 
firmed 162  N.  Y.  597;  Healy  v.  Pennsylvania 
Ins.  Co.,  50  N.  Y.  App.  Div.  327 ;  Yoshimi  v. 
Fidelity  F.  Ins.  Co.,  99  N.  Y.  App.  Div.  69. 

Ohio.  —  Johnson  v.  North  British,  etc.,  Ins. 
Co.,  66  Ohio  St.  6. 

Tennessee.  —  Martin  v.  Palatine  Ins.  Co.,  106 
Tenn.  523. 

5.  When  Agent's  Authority  Is  General.  — 

Hamm  Realty  Co.  v.  New  Hampshire  F.  Ins. 
Co.,  84  Minn.  336 ;  Hamm  Realty  Co.  v.  New 
Hampshire  F.  Ins.  Co.,  80  Minn.  139;  Edwards 
v.  Home  Ins.  Co.,  100  Mo.  App.  695. 

Authority  Question  of  Fact.  —  Snyder  v.  Com- 
mercial Union  Assur.  Co.,  67  N.  J.  L.  7. 

§75.  2.  Time  of  Notice.  —  Continental  Ins. 
Co.  v.  Daniel.  (Ky.  1904I  78  S.  W.  Rep.  866. 

Notice  Necessary.  —  Wicks  v.  Scottish  Union, 
etc.,  Ins.  Co.,  107  Wis.  606. 

3.  Return  of  Unearned  Premium  —  Necessity  of. 

—  See  the  dissenting  opinion  of  Dent,  J.,  in 
Miller  Fireman's  Ins.  Co.,  54  W.  Va.  344, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  875- 

4.  "  Return  of  Premium  on  Surrender  of  Policy  " 

—  Tender  Not  Condition  Precedent. —  Schwarz- 
schild, etc.,  Co.  v.  Phoenix  Ins.  Co.,  (C,  C.  A.) 
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875.     bbb.  Actual  Tender  Must  Be  Made.  —  See  note  6. 

877.  (e)  Cancellation  under  Right  Conferred  by  Statute  —  The  New  York  Insurance  Law. 

—  See  note  2. 

When  the  Request  Is  Sent  by  Mail.  —  See  note  5. 

(2)  Rescission  of  Policies  Tainted  with  Fraud — (a)  When  Fraud  Affects 
Interest  of  Assured.  —  See  note  6. 

(b)  When  Fraud  Affects  Insurer  Only.  —  See  note  9. 

878.  b.  By  Courts  of  Equity.  —  See  note  1. 

III.  The  Insurer  —  2.  Who  May  Insure.  —  See  note  4. 
3.  Insurance   Companies  —  a.  Several  Kinds  of  Insurance 
Companies  —  (3)  Mutual  Companies.  —  See  note  8. 

879.  b.  Organization.  —  See  note  8. 

880.  See  note  1. 

884.  d.  Regulation  —  (1)  Power  of  State  to  Regulate  —  (a)  Police  Power 

—  See  note  2. 

885.  (2)  Regulations  Prescribed  in  Exercise  of  Power.  —  See  notes  3, 
4,  12. 

886.  e.  Taxation  —  (1)  State.  —  See  note  6. 


124  Fed.  Rep.  52;  El  Paso  Reduction  Co.  v. 
Hartford  F.  Ins.  Co.,  121  Fed.  Rep.  937;. 

§75.  6.  Actual  Tender  Must  Be  Made.  — 
Peterson  v.  Hartford  F.  Ins.  Co.,  87  111.  App. 
567,  reversed  on  ether  grounds  187  111.  395. 

§77.  2.  Similar  Statute  in  Nebraska.  —  State 
Ins.  Co.  v.  Farmers'  Mut.  Ins.  Co.,  65  Neb.  34. 

5.  Skillings  v.  Royal  Ins.  Co.,  6  Ont.  L.  Rep. 
401,  affirming  4  Ont.  L.  Rep.  123. 

Request  Takes  Effect  from  Time  of  Receipt  by 
Insurer.  — ■  Farmers'  Mut.  Ins.  Co.  v.  Phcenix 
Ins.  Co.,  65  Neb.  14,  (Neb.  1903)  95  N.  W. 
Rep.  3. 

6.  Insured  Not  Estopped  by  Failure  to  Avail 
Himself  of  Means  of  Ascertaining  Truth  unless 
Inexcusably  Negligent. — Equitable  L.  Assur.  Soc. 
V.  Maverick,  (Tex.  Civ.  App.  1904)  78  S.  W. 
Rep.  560. 

9.  Contra.  —  Bennett  v.  Massachusetts  Mut.  L. 
Ins.  Co.,  107  Tenn.  371. 

Application  by  Wife  in  Husband's  Name.  — 
Metropolitan  L.  Ins.  Co.  v.  Asmus,  (Ky.  1904) 
78  S.  W.  Rep.  204. 

§7§.  1.  Equity  Will  Not  Act  After  Loss. — 
Schuermann  v.  Union  Central  L.  Ins.  Co.,  165 
Mo.  641. 

4.  Confined  by  Statute.  —  Weed  v.  Cuming,  12 
Pa.  Super.  Ct.  412,  affirmed  198  Pa.  St.  442. 

Receipt  of  Premiums  Creates  No  Equitable  Es- 
toppel.—  Weed  v.  Cummins,  198  Pa.  St.  442. 

8.  See  Stockley  v.  Riebenack,  12  Pa.  Super. 
Ct.  169. 

§79.  8.  Deposit  of  Sum  as  Security. —  Kelsey 
v.  Cogswell,  112  Fed.  Rep.  599:  Stevens  v. 
Reeves,  138  Cal.  678;  State  v.  Matthews,  64 
Ohio  St.  419. 

§M>.    1.  Stevens  v.  Reeves,  138  Cal.  678. 
I.    2.  Right  to  Regulate  Insurance  Com- 
panies under  Police  Power. —  North  American  Ins. 
Co.  v.  Yates,  214  111.  272;  State  v.  Beardsley, 
88  Minn.  20. 

Statute  Allowing  Plaintiff  Reasonable  Sum  for 
Attorney's  Fees  Constitutional.  —  Fidelity  Mut. 
L.  Assoc.  v.  Mettler,  185  U.  S.  308;  Iowa  L. 
Ins.  Co.  v.  Lewis,  187  U.  S.  335;  Tillis  v.  Liv- 
erpool, etc.,  Ins.  Co.,  (Fla.  1903')  35  So.  Rep. 
171  ;  Hartford  F.  Ins.  Co.  v.  Redding,  (Fla. 
J904)  37  So.  Rep.  62;  Alliance  Cooperative  Ins. 


Co.  v.  Corbett,  69  Kan.  564  ;  German  Ins.  Co.  v. 
Allen,  69  Kan.  729 ;  Farmers'  Mut.  Ins.  Co.  v. 
Cole,  (Neb.  1903)  93  N.  VV.  Rep.  730;  Sun  L. 
Ins.  Co.  v.  Phillips,  (Tex.  Civ.  App.  1902)  70 
S.  W.  Rep.  603. 

Extra  Damages  Against  Company  Refusing  in 
Bad  Faith  to  Pay  Loss.  —  Continental  F.  Ins.  Co.  v. 
Whitaker,  112  Tenn.  151,  105  Am.  St.  Rep.  916. 

§§5.  3.  Statements  and  Conditions  in  Poli- 
cies.—  See  Opinion  of  Justices,  97  Me.  590. 

4.  Discrimination  Forbidden.  —  Metropolitan 
L.  Ins.  Co.  v.  People,  209  111.  42  ;  Franklin  L. 
Ins.  Co.  v.  People,  103  111.  App.  554,  affirmed 
200  III.  619;  Equitable  L.  Assur.  Soc.  v.  Com., 
113  Ky.  126;  State  L.  Ins.  Co.  v.  Strong,  127 
Mich.  346  ;  Bankers'  L.  Ins.  Co.  v.  Howland,  73 
Vt.  1. 

12.  Examination  into  Affairs  of  Companies.  — 

Burns'  Rev.  Stat.  Ind.  1901,  §  4925,  authorizing 
an  examination  into  the  affairs  of  insurance 
companies,  applies  only  to  foreign  companies, 
and  not  to  domestic  ones.  State  v.  Commercial 
Ins.  Co.,  158  Ind.  680. 

§§6.  6.  In  Louisiana  the  license  on  the 
business  of  insurance  is  based  on  the  gross 
annual  amount  of  premiums,  and  not  on  the 
number  of  agencies  within  the  state.  State  v. 
Philadelphia  Underwriters.  112  La.  47,  50. 

Michigan.  —  Comp.  Stat.  Mich.,  §  3834.  pro- 
viding for  the  determination  of  the  amount  of 
liability  of  insurance  companies  by  the  insur- 
ance commissioner,  is  constitutional.  Michigan 
Mut.  I..  Ins.  Co.  v.  Hartz,  129  Mich.  104. 

New  York  Statutes  Construed.  —  People  v. 
Thames,  etc.,  Marine  Ins.  Co.,  176  N.  Y.  531; 
People  v.  Miller,  179  N.  Y.  227,  reversing  88  N. 
Y.  App.  Div.  218. 

Laws  N.  Y.  1903.  c.  s.3°.  imposing  a  tax  on 
foreign  fire  insurance  companies,  is  limited  to 
the  contracts  of  insurance  made  within  the  state. 
Boston  Manufacturer's  Mut.  F.  Ins.  Co.  v.  Hen- 
dricks, (Supm.  Ct.  Tr.  T.)  41  Misc.  (N.  Y.) 
479- 

A  Tax  on  Premiums  is  not  a  property  tax, 
but  a  tax  on  business.  Aachen,  etc.,  F.  Ins. 
Co.  v.  Omaha,  (Neb.  1904)  101  N.  W.  Rep.  3. 

Canadian  Statute  Construed.  —  Stat.  No.  82  of 
Unconsolidated  Acts  of  1888  authorizes  the  col- 
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(2)  Municipal.  — See  note  1. 

(3)  Property  Liable   to    Taxation —  Unearned  Premiums.  —  See 

(4)  Exemptions  —  (0)  Exemption  of  Bona  Fide  Debts.  —  See  note  2. 

/.  Powers  —  (i)  In  General.  —  See  note  3. 

(3)  Pozver  to  Make  By-laivs.  —  See  note  3. 

(4)  Poiver  to  Contract  —  (c)  Power  to  Make  Loans  and  Investments. 


Company  Cannot  Take  Stock  in  nor  Advance  Money  to  Other  Corporations. 


See 
See 


S*7. 

note  2. 
SS8. 

889. 
891. 

note  2. 

note  4. 

Construction  of  Particular  Powers.  —  See  note  5. 

SOJ1.    (6)  Power  to  Insure  Property  in  Foreign  State.  —  See  note  1. 

804.  g.  Dissolution  and  Forfeiture  of  Charter  —  (2)  Involun- 
tary Dissolution  and  Forfeiture  of  Charter  —  (b)  By  Statute  —  aa.  At  Suit  of 
Creditor  or  Stockholder.  —  See  note  2. 

16.  Upon  Petition  of  Officer  Designated  by  Statute  —  (bb)  Constitutionality. — 

See  note  7. 

800.    (3)  Rights  and  Duties  of  Receivers.  —  See  note  2. 

807.    h.  Foreign  Companies  —  (i)  Authority  to  Transact  Business  — 

(b)  In  United  States  — aa.  Rule  Stated.  — -  See  note  I. 
SOS.    See  note  1. 


iection  of  the  tax  from  the  company  only  when 
the  agent  fails  to  pay.  Dowler  v.  Union  Assur. 
Soc,  9  British  Columbia  196. 

887.  1.  Ordinance  Taxing  Premiums.  —  An 

ordinance  laying  a  tax  on  every  $100  "of 
premiums  received  on  business  done  in  the 
city,"  means  premiums  on  new  policies,  and 
not  premiums  received  on  policies  previously 
issued.  Metropolitan  L.  Ins.  Co.  v.  Darenkanip, 
(Ky.  1902)  66  S.  W.  Rep.  1125. 

Missouri  Statute.  —  Under  Rev.  Stat.  Mo. 
'899,  §  5508,  certain  cities  may  impose  a 
license  tax  on  foreign  insurance  companies,  not- 
withstanding i  8043,  authorizing  a  tax  on  pre- 
miums. St.  Joseph  v.  Metropolitan  L.  Ins.  Co., 
(Mo.  App.  1904)  84  S.  W.  Rep.  97. 

Under  Rev.  Stat.  Mo.,  8043,  8048,  the  com- 
pany and  agent  may  both  be  taxed.  Kansas 
City  v.  Oppenheimer,  100  Mo.  App.  527;  Farm- 
ington  v.  Rutherford,  94  Mo.  App.  328. 

Under  Mo.  Rev.  Stat.  1899,  §§  5857  and  8043, 
a  city  of  the  third  class  may  require  a  license 
tax  of  foreign  insurance  corporations.  Spring- 
field v.  Hubbel,  89  Mo.  App.  379. 

2.  Premiums  Refunded  on  Canceled  Policies.  — 
A  tax  on  the  gross  amount  of  premiums  re- 
ceived does  not  include  the  unearned  premiums 
actually  refunded  on  canceled  policies.  Ger- 
man Alliance  Ins.  Co.  v.  Van  Cleave,  191  111. 
410. 

888.  2.  Reinsurance-reserve  Fund  Not  Debt. 

—  People  v.  Feitner,  (Supm.  Ct.  Spec.  T.)  31 
Misc.  (N.  Y.)  433,  affirmed  54  N.  Y.  App.  Div. 

633- 

3.  Powers  of  Insurance  Companies.  — ■  Roboth- 
am  v.  Prudential  Ins.  Co.,  64  N.  J.  Eq.  673. 

889.  3.  Quintance  v.  Farmers'  Mut.  Aid 
Assoc.,  (Ky.  1904)  77  S.  W.  Rep.  1121. 

S91.  2.  License  to  Foreign  Company  to  Trans- 
act Business  Does  Not  Include  Loaning  Money  in 
State.  —  State  v.  Union  Cent.  L.  Ins.  Co.,  8 
Idaho  240. 

4.  Power  Given  by  Statute.  —  Robotham  v. 
Prudential  Ins.  Co.,  64  N.  J.  Eq.  673. 


5.  Statutory  Limitation. —  New  Haven  Trust 

Co.  v.  Doherty,  74  Conn.  468. 

89H.  1.  See  Toronto  Bank  v.  St.  Lawrence 
F.  Ins.  Co.,  19  Quebec  Super.  Ct.  434. 

894.  2.  Statutes  for  Winding  Up.  — Boyd 
v.  Mutual  F.  Assoc.,  116  Wis.  155,  96  Am.  St. 
Rep.  948. 

7.  No  Deprivation  of  Property  Without  Due  Pro- 
cess of  Law.  —  Monumental  Mut.  L.  Ins.  Co.  v. 

Wilkinson,  100  Md.  31. 

896  2.  Power  to  Contest  and  Compromise 
Claims.  —  In  re  United  States  Mut.  F.  Ins.  Co., 

22  R.  I.  108. 

897.  1.  Rule  in  United  States  —  United 
States.  —  Corley  v.  Travelers'  Protective  Assoc., 
(C.  C.  A.)  105  Fed.  Rep.  854;  Union  Cent.  L. 
Ins.  Co.  v.  Skipper,  (C.  C.  A.)  115  Fed.  Rep.  69. 

Illinois.  —  North  American  Ins.  Co.  v.  Yates, 
214  111.  272. 

Kentucky.  —  Prewitt  v.  Security  Mut.  L.  Ins. 
Co.,  (Ky.  1904)  83  S.  W:  Rep.  611. 

Maine.  —  See  Opinion  of  Justices,  97  Me.  590. 

Nebraska.  —  State  v.  Fleming,  (Neb.  1903)  97 
N.  W.  Rep.  1063. 

New  York.  —  Hunter  v.  Mutual  Reserve  L. 
Ins.  Co.,  97  N.  Y.  App.  Div.  222. 

North  Carolina.  —  Biggs  v.  Mutual  Reserve 
Fund  L.  Assoc.,  128  N.  Car.  5. 

Ohio.  —  State  v.  Mtna  L.  Ins.  Co.,  69  Ohio 
St.  317- 

Tennessee.  —  State  v.  Connecticut  Mut.  L. 
Ins.  Co.,  106  Tenn.  282:  North  British,  etc., 
Ins.  Co.  v.  Craig,  106  Tenn.  621  ;  D'Arcy  v. 
Connecticut  Mut.  L.  Ins.  Co.,  108  Tenn.  567. 

Wisconsin.  —  Equitable  L.  Assur.  Soc.  v. 
Host,  124  Wis.  657. 

Regulation  Must  Be  by  Statute  Duly  Passed.  — 
Phenix  Ins.  Co.  v.  Perkins,  (S.  Dak.  1905)  101 
N.  W.  Rep.  1 1 10. 

898.  1,  Presumption  under  Law  of  Comity 
in  Absence  of  Statutory  Prohibition.  —  U.  S. 
Fidelity,  etc.,  Co.  v.  Linehan,  (N.  H.  1904)  58 
Atl.  Rep.  956 ;  State  v.  Mtna  L.  Ins.  Co.,  69 
Ohio  St.  317. 
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898.  bb.  Constitutionality  of  Statutes  Imposing  Conditions  upoij  Right  to 
Transact  Business  —  (aa)  Such  Statutes  Do  Not  Regulate  Commerce.  —  See  note  3. 

899.  cc.  Various  Conditions  Prescribed  —  (bb)  License  and  What  Is  Required  to 
Obtain  it.  —  See  notes  1,  2,  5,  6,  7. 

900.  See  notes  2,  3,  4,  8. 

901.  (dd)  Retaliatory  Legislation.  —  See  note  3. 

90tJ.  (e)  What  Constitutes  Doing  Business  Within  Meaning  of  Statutes  —  Issuing  Polioy 
in  One  State  on  Property  Situated  in  Another.  —  See  note  I. 

The  Delivering  of  Policies  and  the  Taking  of  Premium  Notes.  —  See  note  3. 
Business  Not  in  Line  of  Insurance  Not  Prohibited.  —  See  note  4. 
903.     (f)  Effect  upon  Contracts  of  Noncompliance  with  Conditions  —  aa.  Contracts  Void 
in  Hands  of  Company.  —  See  note  2. 

90*1.    dd.  Company  Estopped  to  Allege  Want  of  Authority.  —  See  note  2. 
(g)  Revocation  of  License  to  Transact  Business.  —  See  notes  3,  5. 


Immaterial  that  Charter  Authorizes  Other 
Business  than  Insurance  if  Statute  Complied  With. 

—  U.  S.  Fidelity,  etc.,  Co.  v.  Linehan,  70  N.  H. 

395-  „  „ 

898.  3.  Statutes  Imposing  Conditions  Do  Not 
Violate  Commerce  Clause  of  Federal  Constitution.  — 

Fisher  v.  Traders'  Mut.  L.  Ins.  Co.,  136  N. 
Car.  217. 

§99.  1.  License  or  Certificate  of  Authority  to 
Transact  Business.  —  North  American  Ins.  Co. 
v.  Yates,  214  111.  272;  Jones  v.  Horn,  104  Mo. 
App.  705  ;  State  v.  Amazon  Ins.  Co.,  24  Ohio 
Cir.  Ct.  387  :  Bankers'  L.  Ins.  Co.  v.  Howland, 
73  Vt.  1  ;  Virginia  Acc.  Ins.  Co.  v.  Dawson,  53 
W.  Va.  619. 

2.  License  Fee.  —  Georgia  Home  Ins.  Co. 
v.  Boykin,  137  Ala.  350. 

5.  Company  Required  to  File  Copy  of  Charter.  — 

—  North  American  Ins.  Co.  v.  Yates,  214  111. 
272;  Hartman  v.  Hollowell.  126  Iowa  643;  State 
v.  Vorys,  69  Ohio  St.  56 ;  North  British,  etc., 
Ins.  Co.  v.  Craig,  106  Tenn.  621  ;  Bankers'  L. 
Ins.  Co.  v.  Howland,  73  Vt.  1. 

6.  Filing  of  Statement  of  Financial  Condition 
Required. —  Bankers'  L.  Ins.  Co.  v.  Howland, 
73  Vt.  1. 

7.  Deposit  with  State  for  Security  of  Policy 
Holders.— Western  Assur.  Co.  v.  Halliday,  110 
Fed.  Rep.  259,  affirmed  (C.  C.  A.)  126  Fed. 
Rep.  257;  Jones  v.  Horn.  104  Mo.  App.  70s; 
Babcock  Printing  Press  Mfg.  Co.  V.  Ranous, 
164  N.  Y.  440. 

Annual  Bond  Exacted.  —  Union  Cent.  L.  Ins. 
Co.  v.  Skipper,  (C.  C.  A.)  115  Fed.  Rep.  69. 

900.  2.  Appointment  of  Agent  or  Attorney 
to  Receive  Process.  —  North  American  Ins.  Co. 
v.  Yates,  214  111.  272. 

Must  Authorize  Auditor  of  State  to  Accept 
Service.  —  Hartman  v.  Hollowell,  126  Iowa  643. 

Delaware  Statute. — -The  insurance  commis- 
sioner cannot  be  the  agent  of  the  company  to 
receive  service  of  process  in  Delaware.  Equi- 
table L.  Assur.  Soc.  v.  Fowler,  125  Fed.  Rep.  88. 

Appointment  Irrevocable  as  Long  as  Liability 
Exists  Within  State.  —  Hunter  v.  Mutual  Re- 
serve L.  Ins.  Co.,  97  N.  Y.  App.  Div.  222 ; 
Birch  v.  Mutual  Reserve  L.  Ins.  Co.,  91  N.  Y. 
App.  Div.  384,  affirmed  181  N.  Y.  583;  Johnston 
v.  Mutual  Reserve  L.  Ins.  Co.,  (Supm.  Ct.  App. 
T.)  45  Misc.  (N.  Y.)  316,  affirmed  104  N.  Y. 
Apt).  Div.  544  ;  Collier  v.  Mutual  Reserve  Fund 
L.  Assoc.,  119  Fed.  Rep.  617;  Equity  L.  Assoc. 
V.  Gammon,  119  Ga.  271  ;  Mutual  Reserve  Fund 


L.  Assoc.  v.  Scott,  136  N.  Car.  157;  Fisher  v. 
Traders'  Mut.  L.  Ins.  Co.,  136  N.  Car.  217; 
Biggs  z:  Mutual  Reserve  Fund  L.  Assoc.,  128 
N.  Car.  s  ;  D'Arcy  v.  Connecticut  Mut.  L.  Ins.  Co., 
108  Tenn.  567.  But  see  Millan  v.  Mutual  Re- 
serve Fund  L.  Assoc.,  103  Fed.  Rep.  764. 

3.  Appointment  Irrevocable  as  Long  as  Liabili- 
ties Outstanding,  Although  License  Revoked.  — 
Magoffin  v.  Mutual  Reserve  Fund  L.  Assoc.,  87 
Minn.  260,  94  Am.  St.  Rep.  699 ;  Home  Ben. 
Soc.  v.  Muehl,  109  Ky.  479;  Germania  Ins.  Co. 
v.  Ashby,  112  Ky.  303,  99  Am.  St.  Rep.  295. 

4.  State  v.  Vorys,  69  Ohio  St.  56. 

8.  Possession  of  Certain  Amount  of  Capital.  — 
Hartman  v.  Hollowell,  126  Iowa  643;  Bankers' 
L.  Ins.  Co.  v.  Howland,  73  Vt.  1. 

Must  Possess  Assets  Equal  to  Outstanding 
Liabilities.  —  Bankers'  L.  Ins.  Co.  v.  Fleetwood, 
76  Vt.  297. 

901.  3.  Statutes  Constitutional. — Stater. 
Insurance  Co.  of  North  America,  (Neb.  1904) 
100  N.  W.  Rep.  405. 

902.  1.  Issuing  Policy  Is  "  Doing  Business  " 
even  if  Property  Is  Without  State.  —  North 
American  Ins.  Co.  v.  Yates,  214  111.  272. 

Issuing  Policy  Outside  State  on  Property  Within 
State  Held  to  Be  Doing  Business.  —  State  v. 
Amazon  Ins.  Co.,  24  Ohio  Cir.  Ct.  387. 

Receipt  of  Premiums  in  Another  State  Not 
Doing  Business.  —  State  v.  Connecticut  Mut.  L. 
Ins.  Co.,  106  Tenn.  282. 

3.  Delivering  Policies  and  Taking  Premium 
Notes.  —  See  Johnston  v.  Mutual  Reserve  L. 
Ins.  Co.,  (N.  Y.  City  Ct.  Tr.  T.1  43  Misc.  (N. 
Y.)  251. 

Issuing  and  Delivering  Policies  Is  Enough.  — 

Hartman  v.  Hollowell,  126  Iowa  643. 

4.  O'Connor  v.  .Etna  L.  Ins.  Co.,  67  Neb. 
122;  Lansing  v.  Commercial  Union  Assur.  Co., 
(Neb.  1903)  93  N.  W.  Rep.  756.) 

Collecting  Debt  from  Agent  Not  Doing  Business. 
Georgia  Home  Ins.  Co.  v.  Boykin,  137  Ala.  350. 

903.  2.  In  Action  on  Policy  Company  Must 
Set  Up  Illegality  of  Its  Doing  Business  as  Affirma- 
tive Defense.  —  Abraham  v.  Mutual  Reserve 
Fund  L.  Assoc.,  183  Mass.  116. 

905.  2.  Estoppel  to  Deny  Want  of  Authority. 
—  Compare  Baldwin  V.  Connecticut  Mut.  I.. 
Ins.  Co.,  182  Mass.  389. 

3.  Revocation  of  License. —  North  British, etc., 
Ins.  Co.  v.  Craig,  106  Tenn.  621. 

5.  License  Revoked  if  Company  Removes  Suit  to 
Federal  Court  —  Statute  Constitutional.  —  Prewitt 
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900.     (h)  Penalties  Imposed  for  Transacting  Business  Without  Complying  with  Statutory 

Requirements.  —  Sec  notes  2,  3- 

i>07.  (2)  Obligations  and  Liabilities  of  Companies  That  Have  Become 
Domesticated.  —  See  note  i. 

IV.  Insurance  Agents — 1.  Who  Are  Insurance  Agents  —  a.  In 

—  (i)  At  Common  Law.  —  See  note  2. 
See  note  I. 

The  Medical  Examiner  of  an  Insurance  Company.  —  See  note  3. 

(2)  By  Statute.  —  See  note  4. 
c.  SUBAGENTS.  —  See  note  1. 

2.  Insurer's  Agent  Not  Agent  of  Insured  —  a.  Rule  Stated.  —  See 


Generai 

90S. 


»©». 


note  5. 
910. 


See  notes  I,  2. 

Agent  of  Insurer  Procuring  Policies  from  Other  Insurers.  —  See  notes  4,  5- 


v.  Security  Mut.  L.  Ins.  Co.,  (Ky.  1904)  83  S. 
W.  Rep.  611. 

000.  2.  Statutes  Making  It  Criminal  or  Penal 
Offense  to  Transact  Business  Without  Complying 
with  Statutory  Requirements. —  Sims  v.  Com., 
114  Ky.  827;  State  v.  Beardsley,  88  Minn.  20;. 
Jones  v.  Horn,  104  Mo.  App.  705;  Crichton  v. 
Columbia  Ins.  Co.,  81  N.  Y.  App.  Div.  614.  See 
also  Hartman  v.  Hollowell,  126  Iowa  643. 

Company  Enjoined  from  Doing  Business.  — 
North  American  Ins.  Co.  v.  Yates,  214  111.  272. 

3.  Revocation  of  License  of  Agent.  —  Under 
the  Kansas  statutes  the  license  of  an  author- 
ized resident  agent  cannot  be  revoked  by  the 
superintendent  of  insurance  for  the  reason  that 
he  divided  commissions  with  a  nonresident 
agent  who  placed  with  the  Kansas  agent  in- 
surance on  property  situated  in  Kansas.  Max- 
well v.  Church,  62  Kan.  487. 

Refusal  of  License.  —  An  agent  who  has 
done  business  without  a  license  may  be  re- 
fused a  license  thereafter,  under  the  Ohio  stat- 
ute.   Vorys  v.  State,  67  Ohio  St.  15. 

007.  1.  People  v.  Van  Cleave,  187  111.  125; 
Rothschild  v.  New  York  L.  Ins.  Co.,  97  111. 
App.  547  ;  Aachen,  etc.,  F.  Ins.  Co.  v.  Omaha, 
(Neb.  1904)  101  N.  W.  Rep.  3;  Franklin  Ins. 
Co.  v.  Villeneuve,  25  Tex.  Civ.  App.  356. 

2.  What  Is  Essential  to  Establish  Agency.  — 
National  Mut.  Church  Ins.  Co.  v.  M.  E.  Church, 
105  111.  App.  143;  Bell  v.  Peabody  Ins.  Co.,  49 
W.  Va.  437- 

00&.  1.  Holding  Out  or  Recognition  as  Agent. 
—  U.  S.  Life  Ins.  Co.  v.  Lesser,  126  Ala.  568. 

Must  Be  Some  Evidence  to  Bind  Company.  — 
Bell  v.  Peabody  Ins.  Co.,  49  W.  Va.  437. 

3.  Medical  Examiner. —  C'aruthers  v.  Kansas 
Mut.  L.  Ins.  Co.,  108  Fed.  Rep.  487;  John  Han- 
cock Mut.  L.  Ins.  Co.,  v.  Houpt,  113  Fed.  Rep. 
572- 

4.  Statutory  Provisions  —  United  States.  — 
McMaster  v.  New  York  L.  Ins.  Co.,  183  U. 
S.  25. 

Iowa.  —  Hartman  v.  Hollowell,  126  Iowa  643. 

Michigan.  ■ —  Pollock  v.  German  F.  Ins.  Co., 
127  Mich.  460;  Bliss  v.  Potomac  F.  Ins.  Co., 
134  Mich.  212. 

Minnesota.  —  Webster  v.  Ferguson,  (Minn. 
1905)  102  N.  W.  Rep.  213. 

South  Carolina.  —  Norris  v.  Hartford  F.  Ins. 
Co..  57  S.  Car.  358. 

Wisconsin.  —  Wicks  v.  Scottish  Union,  etc., 
Ins.  Co.,  107  Wis.  606;  Speiser  v.  Phccnix  Mut. 


L.  Ins.  Co.,  119  Wis.  530;  Welch  v.  Philadel- 
phia F.  Assoc.,  120  Wis.  456. 

000.  1.  Subagents.  —  Insurance  Co.  of 
North  America  v.  Thornton,  130  Ala.  222,  89 
Am.  St.  Rep.  30 ;  Citizens'  Ins.  Co.  v.  Crist, 
(Ky.  1900)  56  S.  W.  Rep.  658 ;  Otte  v.  Hartford 
L.  Ins.  Co.,  88  Minn.  423,  97  Am.  St.  Rep.  532; 
Mutual  L.  Ins.  Co.  v.  Herron,  79  Miss.  381  ; 
■STtna  L.  Ins.  Co.  v.  Fallow,  no  Tenn.  720. 

Contra  as  to  Local  Agents.  —  Canadian  F.  Ins. 
Co.  v.  Robinson,  31  Can.  Sup.  Ct.  488. 

5.  Agent  of  Insurer  Not  Agent  of  Insured.  — 
Philadelphia  County  F.  Ins.  Co.  v.  Sinsabaugh, 
101  111.  App.  55  ;  Metropolitan  L.  Ins.  Co.  v. 
Larson,  85  111.  App.  143  ;  Citizens'  Ins.  Co.  v. 
Crist,  (Ky.  1900)  56  S.  W.  Rep.  658  ;  Robinson 
v.  U.  S.  Benevolent  Soc,  132  Mich.  695,  102 
Am.  St.  Rep.  436,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  909.  Contra,  Leonard 
v.  State  Mut.  L.  Assur.  Co.,  24  R.  I.  7,  96  Am. 
St.  Rep.  698. 

Agency  in  Regard  to  Other  Matters.  —  The 
agent  may  become  the  agent  of  the  insured  in 
regard  to  other  matters,  such  as  making  pay- 
ments of  premiums  for  him.  Parker  v.  Knights 
Templars',  etc.,  L.  Indemnity  Co.,  (Neb.  1903) 
97  N.  W.  Rep.  281. 

010.  1.  Agency  in  Preparing  Application  or 
in  Making  Representations  in  Regard  Thereto.  — 
Otte  v.  Hartford  L.  Ins.  Co.,  88  Minn.  423,  97 
Am.  St.  Rep.  532;  Phoenix  Ins.  Co.  v.  Owens, 
81  Mo.  App.  201  ;  Nute  v.  Hartford  F.  Ins. 
Co.,  109  Mo.  App.  585;  Bushnell  v.  Farmers' 
Mut.  Ins.  Co.,  no  Mo.  App.  223  ;  Mead  z\  Sara- 
toga, etc.,  F.  Ins.  Co.,  81  N.  Y.  App.  Div.  282, 
affirmed  179  N.  Y.  537,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  909.  Contra,  Biggar 
v.  Rock  L.  Assur.  Co.,  (1902)  1  K.  B.  516. 

Limitation  on  Authority  Printed  in  Small  Type 
Has  No  Effect.  —  Foster  v.  Pioneer  Mut.  Ins. 
Assoc.,  37  Wash.  288. 

2.  Stipulations  in  Application.  —  Fidelity,  etc., 
Co.  v.  Oehne,  94  111  App.  117:  Robinson  v.  U. 
S.  Benevolent  Soc,  132  Mich.  695,  102  Am.  St. 
Rep.  436,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  910. 

4,  Procuring  Policies  from  Other  Insurers.  — 
Marsh  Oil  Co.  v.  Mtna  Ins.  Co.,  79  Mo.  App. 
2t  :  T.  C.  Smith,  etc.,  Co.  v.  Prussian  Nat.  Ins. 
Co..  68  N.  J.  L.  674. 

5.  Receipt  of  Premium  Ratifies  Acts  of  Agent 
and  Constitutes  Him  Agent  of  Insurer.  —  Queen 
Ins.  Co.  v.  Union  Bank,  etc.,  Co.,  (C.  C.  A.) 
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910.  b.  Effect  of  Provisions  in  Application  or  Policy.  —  See 
note  6. 

911.  3.  Statutory  Regulation  of  Agents.  —  See  note  2. 

4.  Powers,  Rights,  Duties,  and  Liabilities  of  Agent  —  a.  In  Respect 
TO  PRINCIPAL  —  (i)  Powers  and  Rights  —  (a)  In  General.  —  See  notes  3,  4. 

(b)  Bight  to  Compensation  —  Additional  Insurance  Secured  by  Another  Agent.  — 

See  note  7. 

913.    (2)  Duties  and  Liabilities — -(a)  In  General.  —  See  note  6. 

(b)  Liability  for  Writing  Insurance  Contrary  to  Instructions.  —  See  note  7. 

913.  See  note  1. 

(c)  Liability  for  Neglect  to  Cancel  Policies.  —  See  note  2. 
The  Measure  of  Damages.  —  See  note  9. 

914.  (e)  Liability  of  Sureties  on  Agents'  Bonds.  —  See  note  3. 

b.  In  Respect  to  Assured  —  (1)  Power  to  Bind  Principal  — 

(a)  In  General.  —  See  notes  9,  IO. 

91*).  (b)  Nature  and  Extent  of  Authority  —  aa.  Real  Authority  —  (aa)  General 
Agents.  —  See  notes  I,  2. 


1 1 1  Fed.  Rep.  697  ;  Germania  Ins.  Co.  v.  Wing- 
field,  (Ky.  1900)  57  S.  W.  Rep.  456;  Pollock  v. 
German  F.  Ins.  Co.,  127  Mich.  460. 

910.  6.  Provisions  in  Application  or  in  Policy. 

—  Rielly  v.  Empire  L.  Ins.  Co.,  99  N.  Y.  App. 
Div.  535 

Rule  Applied  to  Medical  Examiner.  —  Sterna- 
man  v.  Metropolitan  L.  Ins.  Co.,  170  N.  Y.  13, 
88  Am.  St.  Rep.  625. 

911.  2.  Cannot  Recover  Commissions  Unless 
License  Obtained.  —  Black  v.  Security  Mut.  L. 
Assoc.,  95  Me.  35. 

3.  Currier  v.  Mutual  Reserve  Fund  L.  Assoc., 
47  C.  C.  A.  651,  quoting  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  911;  Leviness  v. 
Kaplan,  99  Md.  683,  quoting  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  911. 

4.  Terms  of  Express  Contract  Will  Govern.  — 
Currier  v.  Mutual  Reserve  Fund  L.  Assoc.,  47 
C.  C.  A.  651,  quoting  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  911;  State  L.  Ins.  Co.  v. 
Schwarzkopf,  109  Mo.  App.  383. 

7.  So  Where  the  First  Application  Is  Refused, 
and  a  new  application  for  an  increased  amount 
is  secured  by  another  agent.  Leviness  v.  Kap- 
lan, 99  Md.  683,  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  911. 

912.  6.  Duties  and  Liabilities  of  Agents  to 
Principal. —  Halsey  v.  Adams,  64  N.  J.  L.  724; 
Franklin  F.  Ins.  Co.  v.  Bradford,  201  Pa.  St. 
32,  88  Am.  St.  Rep.  770 ;  Norwich  Union  F. 
Ins.  Soc.  v.  McAlister,  35  N.  Bruns.  691. 

Company  Cannot  Recover  Where  It  Pays  Loss 
with  Knowledge  of  Fraud.  —  New  York  L.  Ins. 
Co.  v.  Hord,  (Ky.  1904)  78  S.  W.  Rep.  207. 

Not  Liable  for  Acts  of  Clerk  Outside  of  Apparent 
Authority.  —  Bradford  v.  Hanover  F.  Ins.  Co., 
43  C.  C-  A.  310. 

7.  Liability  for  Writing  Insurance  in  Disobedi- 
ence of  Instructions.  —  Continental  Ins.  Co.  v. 
Clark.  126  Iowa  274. 

91  :t.  1.  Ratification  by  Principal.  —  Me- 
chanics', etc.,  Ins.  Co.  v.  Rion,  (Tenn.  Ch.  1901) 
62  S.  W.  Rep.  44- 

2.  Liability  for  Neglect  to  Cancel  Policies.  — 
Germania  F.  Tns.  Co.  v.  Harraden,  90  111.  App. 
250.  See  also  Halsey  v.  Adams,  64  N.  J.  L. 
721. 

9.   Measure   of  Damages.  —  Continental  Ins. 


Co.  v.  Clark,  126  Iowa  274.  See  also  Halsey 
v.  Adams,  64  N.  J.  L.  724. 

914.  3.  Ignorance  of  Extent  of  Obligation 
Assumed  No  Defense.  —  Foster  v.  Franklin  L. 
Ins.  Co.,  (Tex.  Civ.  App.  1903)  72  S.  W. 
Rep.  91. 

9.  Agent's  Knowledge  of  Facts  —  Florida.  — 
Indian  River  State  Bank  v.  Hartford  F.  Ins. 
Co.,  (Fla.  1903)  35  So.  Rep.  228. 

Illinois.  —  National  Mut.  Church  Ins.  Co.  v. 
M.  E.  Church,  105  111.  App.  143;  Mystic  Work- 
ers of  the  World  v.  Troutman,  113  111.  App.  84. 

Indiana.  —  German-American  Ins.  Co.  v. 
Yeagley,  163  Ind.  651. 

Iowa.  —  Gurnett  v.  Atlas  Mut.  Ins.  Co.,  124 
Iowa  547. 

Kansas.  —  Queen  Ins.  Co.  v.  Straughan,  70 
Kan.  186. 

Kentucky.  —  Continental  Ins.  Co.  v.  Thomas- 
son,  (Ky.  1905)  84  S.  W.  Rep.  546. 

Maine.  —  Bigelow  v.  Granite  State  F.  Ins. 
Co.,  94  Me.  39. 

Missouri.  —  De  Soto  v.  American  Guaranty 
Fund  Mut.  F.  Ins.  Co.,  102  Mo.  App.  1. 

Nebraska.  —  Hunt  v.  State  Ins.  Co.,  66  Neb. 
121  ;  German  Ins.  Co.  v.  Shader,  (Neb.  1903) 
93  N.  W.  Rep.  972. 

New  Hampshire.  —  Spalding  v.  New  Hamp- 
shire F.  Ins.  Co.,  71  N.  H.  441. 

South  Carolina.  —  Norris  v.  Hartford  F.  Ins. 
Co.,  57  S.  Car.  358. 

South  Dakota.  —  Vesey  v.  Commercial  Union 
Assur.  Co.,  (S.  Dak.  1904)  101  N.  W.  Rep. 
1074. 

Washington.  —  Foster  v.  Pioneer  Mut.  Ins. 
Assoc.,  37  Wash.  288. 

10.  Notice  to  Agent  Binds  Company.  —  Met- 
ropolitan L.  Ins.  Co.  v.  Sullivan,  112  111.  App. 
500;  Johnson  v.  Farmers'  Ins.  Co.,  126  Iowa 
565:  Southern  Ins.  Co.  v.  Stewart,  (Miss.  10m) 
30  So.  Rep.  755  ;  Hartford  F.  Ins.  Co.  v.  Land- 
fare,  63  Neb.  559:  Modern  Woodmen  of  Amer- 
ica v.  Colman.  (Neb.  1903)  94  N.  W.  Rep.  814. 

915.  1.  Powers  of  General  Agent  Stated. — 
Squier  v.  Hanover  F.  Ins.  Co.,  162  N.  Y.  552, 
76  Am.  St.  Rep.  349. 

2.  Waiver  of  Conditions.  —  Scottish  Union, 
etc..  Ins.  Co.  v.  Brown,  24  Ohio  Cir.  Ct.  52; 
Fraser  v.  Home  L.  Ins.  Co.,  71  Vt.  482. 
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bb.  Ostensible  Authority  — (aa)  In  General.  —  See  note  12. 
See  note  1. 

(lib)  Effect  of  Private  Instructions  to  Agent.  —  See  note  2. 

(ec)  Acts  Done  After  Termination  of  Agency.  —  See  note  3. 

cc.  Waiver  of  Limitation  and  Ratification  of  Acts.  —  See  note  4. 

(2)  Personal  Liability  —  (b)  Liability  for  Neglect  to  Effect  Insurance.  — See 

(d)  Where  Agency  Is  of  Foreign  Company  Not  Authorized  to  Do  Business.  —  See 


5.  Termination  of  Agency  —  a.  How  It  May  Be  Terminated  — 

Tho  Exceptions  to  This  Rule  as  Concerns  the  Right  of  the  Principal  to  Revoke  the  Agency.  —  See 
note  5. 

b.  Effect  of  Termination  —  (2)  Right  to  Commissions  on 
Renewal  Policies.  —  See  note  7. 

V.  Forfeiture  and  Avoidance  —  1.  Ground  of  Forfeiture  —  b.  War- 
ranties —  (1)  Definition.  —  See  note  9. 


916.  12.  Agent's  Ostensible    Authority  — 

Alabama.  —  Georgia  Home  Ins.  Co.  v.  Allen, 
128  Ala.  451  ;  Robinson  v.  /Etna  Ins.  Co.,  128 
Ala.  477  ;  Schloss  v.  Westchester  F.  Ins.  Co., 
141  Ala.  566. 

Arkansas.  —  State  Mut.  Ins.  Co.  v.  Latourette, 
71  Ark.  242,  100  Am.  St.  Rep.  63. 

Florida.  —  Indian  River  State  Bank  v.  Hart- 
ford F.  Ins.  Co.,  (Fla.  1903)  35  So.  Rep.  228. 

Illinois.  —  Philadelphia  County  F.  Ins.  Co.  v. 
Sinsabaugh,  101  111.  App.  55. 

Kansas.  —  Moulton  v.  Masonic  Mut.  Ben. 
Soc,  64  Kan.  56. 

Kentucky.  —  National  L.  Ins.  Co.  v.  Twiddell, 
(Ky.  1900)  58  S.  W.  Rep.  699;  Halle  v.  New 
York  L.  Ins.  Co.,  (Ky.  1900)  58  S.  W.  Rep. 
822;  Continental  Ins.  Co.  v.  Thomasson,  (Ky. 
1905)  84  S.  W.  Rep.  546;  German-American 
Ins.  Co.  v.  Yellow  Poplar  Lumber  Co.,  (Ky. 
1905)  84  S.  W.  Rep.  551. 

Michigan.  —  See  Morgan  v.  Illinois  Ins.  Co., 
X30  Mich.  427. 

Minnesota.  —  Ames-Brooks  Co.  v.  JEinz  Ins. 
Co.,  83  Minn.  346. 

Mississippi.  —  Mutual  L.  Ins.  Co.  v.  Herron, 
79  Miss.  381. 

Missouri.  —  Van  Cleave  v.  Union  Casualty, 
etc.,  Co..  82  Mo.  App.  668 ;  Wagaman  v.  Se- 
curity Mut.  L.  Ins.  Co.,  no  Mo.  App.  616. 

Nebraska.  —  Fidelity  Mut.  F.  Ins.  Co.  v. 
Lowe,  (Neb.  1903)  93  N.  W.  Rep.  749. 

South  Carolina.  —  Cave  v.  Home  Ins.  Co.,  57 
S.  Car.  347. 

Tennessee.  —  /Etna  L,  Ins.  Co.  v.  Fallow,  no 
Tenn.  720. 

Texas.  —  Insurance  Co.  of  North  America  v. 
Bell.  25  Tex.  Civ.  App.  129;  National  Frater- 
nity v.  Karnes,  24  Tex.  Civ.  App.  607  J  North- 
western L.  Assoc.  v.  Findley,  29  Tex.  Civ.  App. 
494. 

Vermont.  —  Fraser  v.  Home  L.  Ins.  Co.,  71 

Vt.  482. 

80  by  Statute  In  Massachusetts  as  to  Agents  of 
Foreign  Companies. —  Stuart  v.  Reliance  Ins. 
Co..  179  Mass.  434. 

917.  1.  Kehm  v.  German  Mut.  Ins.  Co.,  n 
Ohio  Dec.  739  ;  Western  Assur.  Co.  v.  Pharand, 
t t  Quebec  K.  B.  144,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  ( 2d  ed.)  016. 

2.  Effect  of  Instructions  to  Agents.  — Georgia 


Home  Ins.  Co.  v.  Allen,  128  Ala.  451  ;  Going 
v.  Mutual  Ben.  L.  Ins.  Co.,  58  S.  Car.  201. 

3.  Acts  Done  After  Termination  of  Agency. — 

Continental  F.  Ins.  Co.  v.  Brooks,  131  Ala.  614; 
Merchants  Ins.  Co.  v.  Oberman,  99  111.  App. 
357- 

4.  Ratification  of  Unauthorized  Acts.  —  Cam- 
eron v.  Mutual  Life,  etc.,  Co.,  121  Iowa  477; 
Younghoe  v.  Grain  Shippers'  Mut.  F.  Ins. 
Assoc.,  126  Iowa  374;  Fraser  v.  Home  L.  Ins. 
Co.,  71  Vt.  482. 

918.  6.  Failure  to  Procure  Policy. —  Everett 
v.  O'Leary,  90  Minn.  154. 

8.  Agent  of  Foreign  Company.  —  Hartman  v. 
Hollowell,  126  Iowa  643  ;  Burges  v.  Jackson,  18 
N.  Y.  App.  Div.  296,  affirmed  162  N.  Y.  632. 
Contra,  Jones  v.  Horn,  104  Mo.  App.  705. 

So  by  Statute  in  Texas.  —  Price  v.  Garvin, 
(Tex.  Civ.  App.  1902)  69  S.  W.  Rep.  985. 

Insured  May  Recover  Premiums.  —  Barrett  v. 
Elliott,  10  British  Columbia  461. 

No  Liability  unless  Insured  Is  Deceived.  —  Web- 
ster v.  Ferguson,  (Minn.  1905)  102  N.  W.  Rep. 
213- 

Agent  Not  Liable  When  License  Revoked  After 
Issue  of  Policy, —  Hudson  v.  Compere,  94  Tex. 
449. 

Pennsylvania    Statute    Construed.  —  Act  Pa.. 

May  1,  1876,  §  48,  providing  for  the  personal 
liability  of  any  agent  of  a  foreign  insurance 
company  which  has  not  complied  with  the  laws 
of  Pennsylvania,  is  confined  to  policies  issued 
on  property  within  the  state.  Rothschild  v. 
Adler-Weinberger  Steamship  Co.,  130  Fed.  Rep. 
866. 

919.  5.  Contract  Right  to  Commissions  on  Re- 
newals. —  Andrews  v.  Travelers'  Ins.  Co.,  (Ky. 

1902)  70  S.  W.  Rep.  43. 

7.  Commissions  on  Renewals  After  Termination 
of  Agency. —  King  v.  Raleigh,  (Mo.  App.  1902) 
70  S.  W.  Rep.  251. 

9.  Warranties  Denned.  —  Rice  v.  Fidelity,  etc., 
Co.,  43  C.  C.  A.  270;  L.  Rosenthal  Clothing, 
etc.,  Co.  v.  Scottish  Union,  etc..  Ins.  Co.,  55  W. 
Va.  238.  citing  16  Am.  and  Eng.  Encyc.  of 
Law  ( 2d  ed.)  910. 

A  stipulation  that  the  eomnanv  shall  not  be 
liable  for  loss  from  certain  specified  causes  is 
not  a  warranty.  Conner  v.  Manchester  Assur. 
Co.,  (C.  C.  A.)  130  Fed.  Rep.  743- 
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920.    (2)  Kinds  of  Warranties.  — •  See  notes  I,  2,  3. 

(3)  Nature  of  Warranties  —  (b)  Matoriality  —  General  Bul8.  —  See  note  5. 
931.     Statutory  Provisions  as  to  Materiality.  —  See  note  2. 

Construction  and  Effect  of  Statutes.  —  See  notes  3,  4,  5- 
933.    (c)  Good  Faith  of  Warrantor.  —  See  note  I . 


920.  1.  Affirmative  and  Promissory  "Warran- 
ties Defined.  —  New  Jersey  Rubber  Co.  v.  Com- 
mercial Union  Assur.  Co.,  64  N.  J.  L.  580. 

2.  Maupin  v.  Scottish  Union,  etc.,  Ins.  Co., 
53  W.  Va.  557,  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  920;  L.  Rosenthal  Clothing, 
etc.,  Co.  v.  Scottish  Union,  etc.,  Ins.  Co.,  55  W. 
Va.  238,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  920. 

False  Warranty  of  Fact  Within  Knowledge  of 
Insured  Avoids  Policy.  —  Finn  v.  Metropolitan  L 
Ins.  Co.,  70  N.  J.  L.  255,  affirming  67  N.  J.  L 
17;  Henn  v.  Metropolitan  L.  Ins.  Co.,  67  N.  J 
L.  310. 

3.  Maupin  v.  Scottish  Union,  etc.,  Ins.  Co. 
S3  W.  Va.  557,  citing  16  Am.  and  Eng.  Encyc 
of  Law  (2d  ed.)  920;  L.  Rosenthal  Clothing 
etc..  Co.  v.  Scottish  Union,  etc.,  Ins.  Co.,  55 
W.  Va.  238,  citing  16  Am.  and  Eng.  Encyc.  0 
Law  (2d  ed.)  920. 

5.  Materiality  of  Facts  Warranted — United 
States. —  McClain  v.  Provident  Sav.,  etc., 
Assur.  Soc,  1 05  Fed.  Rep.  834. 

Colorado.  —  Webb  v.  Bankers'  L.  Ins.  Co., 
19  Colo.  App.  456. 

Iowa. —  Banco  De  Sonora  v.  Bankers'  Mut. 
Casualty  Co.,  (Iowa  1903)  95  N.  W.  Rep.  232. 

Louisiana.  —  Germier  v.  Springfield  F.  &  M. 
Ins.  Co.,  109  La.  341. 

Missouri.  —  Van  Cleave  v.  Union  Casualty, 
etc.,  Co.,  82  Mo.  App.  668. 

Nebraska.  —  Royal  Neighbors  of  America  v. 
Wallace,  66  Neb.  S43,  modifying  64  Neb.  330. 

Neiv  York.  —  Schane  v.  Metropolitan  L.  Ins. 
Co.,  76  N.  Y.  App.  Div.  271,  citing  16  Am  and 
Eng.  Encyc.  of  Law  (2d  ed.)  920;  Fitzgerald 
v.  Supreme  Council,  etc.,  39  N.  Y.  App.  Div. 
251,  affirmed  167  N.  Y.  568;  Crosby  v.  Security 
Mut.  L.  Ins.  Co.,  86  N.  Y.  App.  Div.  89. 

Texas.  —  Flippen  v.  State  L.  Ins.  Co.,  30  Tex. 
Civ.  App.  362 ;  Pacific  Mut.  L.  Ins.  Co.  v. 
Terry,  (Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  656. 

Virginia.  —  Metropolitan  L.  Ins.  Co.  v. 
Rutherford,  98  Va.  195. 

9*21 .  2.  Constitutionality  of  Statutes  Relating 
to  Materiality. — John  Hancock  Mut.  L.  Ins.  Co. 
v.  Warren,  181  U.  S.  73;  Continental  F.  Ins. 
Co.  v.  Whitaker,  112  Tenn.  151,  105  Am.  St. 
Rep.  916.  See  also  Jenkins  v.  Covenant  Mut. 
L.  Ins.  Co.,  171  Mo.  375. 

Does  Not  Apply  Where  Forfeiture  Incurred 
Before  Passage  of  Statute.  —  Elliott  v.  Farmer's 
Ins.  Co.,  114  Iowa  154. 

3.  Effect  of  Statutes — United  States.  —  Mc- 
Gain  v.  Provident  Sav.  L.  Assur.  Soc,  (C.  C. 
A.)  110  Fed.  Rep.  80.  See  also  Fidelity  Mut. 
L.  Assoc.  v.  Jeffords,  46  C.  C.  A.  377. 

Arkansas.  —  Franklin  L.  Ins.  Co.  v.  Galligan, 
71  Ark.  295,  too  Am.  St.  Rep.  73. 

Georgia.  —  Supreme  Conclave,  etc.,  v.  Wood, 
120  Ga.  328. 

Ioiva. —  Johnson  v.  Farmers'  Ins.  Co.,  126 
Iowa  565. 

Kentucky.  —  Citizens  Tns.  Co.  v.  Crist,  (Ky. 
1900)  56  S.  W.  Rep.  658 ;  Home  Ins.  Co.  v. 


Koob,  113  Ky.  360,  101  Am.  St.  Rep.  354; 
Hartford  F.  Ins.  Co.  v.  McClain,  (Ky.  1905)  85 
S.  W.  Rep.  699- 

Maryland.  —  Maryland  Casualty  Co.  v.  Gehr- 
mann,  96  Md.  634. 

Minnesota.  —  Price  v.  Standard  L.,  etc.,  Ins. 
Co.,  90  Minn.  264. 

Missouri.  —  Schuermann  v.  Union  Cent.  L. 
Ins.  Co.,  165  Mo.  641  ;  Summers  v.  Metropolitan 
L.  Ins.  Co.,  90  Mo.  App.  691. 

North  Carolina.  —  McCarty  v.  Imperial  Ins. 
Co.,  126  N.  Car.  820. 

Ohio.  —  Northwestern  Mut.  L.  Ins.  Co.  v. 
Risley,  12  Ohio  Cir.  Dec.  186,  22  Ohio  Cir.  Ct. 
160  ;  North  American  Acc.  Ins.  Co.  v.  Sickles, 
23  Ohio  Cir.  Ct.  594. 

Pennsylvania.  —  Murphy  v.  Prudential  Ins. 
Co.,  205  Pa.  St.  444. 

Tennessee.  —  Light  v.  Greenwich  Ins.  Co., 
105  Tenn.  480 ;  Hartford  L.  Ins.  Co.  v.  Stal- 
lings,  110  Tenn.  1;  Nashville  First  Nat.  Bank 
v.  U.  S.  Fidelity,  etc.,  Co.,  no  Tenn.  10,  100 
Am.  St.  Rep.  765. 

Texas. —  Northwestern  L.  Assoc.  v.  Findley, 
29  Tex.  Civ.  App.  494. 

The  Missouri  Statute  Includes  Misrepresentations 
warranted  to  be  true.  Deane  v.  Southwestern 
Mut.  L.  Assoc.,  86  Mo.  App.  459.  But  it  does 
not  avoid  warranties  material  to  the  risk. 
Dolan  v.  Missouri  Town  Mut.  F.  Ins.  Co.,  88 
Mo.  App.  666. 

Ohio  Statute.  —  Rev.  Stat.  Ohio,  §  3623,  has 
no  application  to  conditions  contained  in  the  pol- 
icy itself.  Metropolitan  L.  Ins.  Co.  v.  Howie, 
62  Ohio  St.  204. 

4.  Kern  v.  Supreme  Council,  etc.,  167  Mo. 
471,  overruling  Ashford  v.  Metropolitan  L.  Ins. 
Co.,  80  Mo.  App.  638;  Ashford  v.  Metropolitan 
L.  Ins.  Co.,  98  Mo.  App.  505. 

5.  Massachusetts  Statute.  —  Dolan  v.  Mutual 
Reserve  Fund  L.  Assoc.,  182  Mass.  413. 

Pennsylvania  Act  June  23,  1883,  applies  to 
warranties  in  the  application  and  not  to  the 
express  covenants  of  the  policy.  Connell  v. 
Metropolitan  L.  Ins.  Co.,  8  Del.  Co.  Rep.  (Pa.) 
184. 

922.  1.  Effect  of  Warrantor's  Good  Faith  — 
General  Rule — United  States.  —  Standard  L., 
etc.,  Ins.  Co.  v.  Sale,  (C.  C.  A.)  121  Fed.  Rep. 
664 ;  McClain  v.  Provident  Sav.,  etc.,  Assur. 
Soc,  105  Fed.  Rep.  834. 

Georgia.  —  Supreme  Conclave,  etc.,  v.  Wood, 
120  Ga.  328. 

Michigan.  —  Shelden  v.  Michigan,  etc.,  Mut. 
F.  Tns.  Co.,  124  Mich.  303. 

Missouri.  —  Dolan  v.  Missouri  Town  Mut.  F. 
Ins.  Co.,  88  Mo.  App.  666. 

New  York.  —  Fitzgerald  v.  Supreme  Council, 
etc.,  39  N.  YT  App.  Div.  251,  affirmed  167  N. 
Y.  568. 

Pennsylvania.  —  Dinan  v.  Supreme  Council, 
etc,  201  Pa.  St.  363;  Connell  v.  Metropolitan 
L.  Ins.  Co.,  8  Del.  Co.  Rep.  (Pa.)  184. 

Rhode  Island.  —  Leonard  v.  State  Mut.  L. 
Assur.  Co.,  24  R.  I.  7,  96  Am.  St.  Rep.  698. 
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(4)  Warranties  Distinguished  from  Representations. — See  note  6. 
1>\£:S.    151   //'//<//  Constitutes  Warranty  —  (a)  In  General. — See  note  I. 

^)  Warranties  Not  Created  or  Extended  by  Construction.  —  See  note  2. 
(0)  Warranties  Not  Favored.  —  See  notes  4,  5. 
1.     (d)  Form  or  Language  of  Statements.  —  See  notes  I,  2. 

(e)  Statements  Incorporated  in  Policy.  —  See  note  8. 
See  notes  1,  2. 

(f)  Incorporation  of  Application  in  Policy  —  By  Express  Reference.  —  See  note  5. 
9*.J7.    (6)  Construction  of  Warranties  —  Parol  Evidence  in  Aid  of  Construction.  — 

See  note  4. 

Strictly  Construed.  —  See  notes  7,  8,  9. 

i>t88.    (7)  Effect  of  Breach  of  Warranty.  —  See  note  5. 

i  ,  1  as.  —  National  Fraternity  v.  Karnes,  24 
Tex.  Civ.  App.  607 ;  Ash  v.  Fidelity  Mut.  L. 
Assoc.,  26  Tex.  Civ.  App.  501. 

Wisconsin.  —  Fraser  v.  /Etna  L.  Ins.  Co., 
1 14  Wis.  510. 

922.  6.  Distinction  Between  Warranties  and 
Representations. —  Rice  v.  Fidelity,  etc.,  Co.,  43 
C.  C.  A.  270 ;  Van  Cleave  v.  Union  Casualty,  etc., 
Co.,  82  Mo.  App.  668 ;  Royal  Neighbors  of 
America  v.  Wallace,  66  Neb.  543,  modifying 
64  Neb.  330. 

923.  1.  Representations  Expressly  Declared 
to  Be  Warranties.  —  Germier  v.  Springfield  F.  &• 
M.  Ins.  Co.,  109  La.  341  ;  National  Fraternity 
v.  Karnes,  24  Tex.  Civ.  App.  607.  See  also 
Peterson  v.  Des  Moines  L.  Assoc.,  115  Iowa  668. 

Contra  if  Such  Construction  Would  Defeat  Ob- 
vious Purpose  of  Parties.  — •  Royal  Neighbors  of 
America  v.  Wallace,  64  Neb.  330. 

2.  Warranties  Not  Extended  by  Construction.  — 
A  clause  in  a  policy  that  "  it  shall  be  null  and 
void  *  *  *  if  any  of  the  statements  or  decla- 
rations in  the  application  for  membership  and 
upon  the  faith  of  which  this  certificate  was  is- 
sued, shall  be  found  in  any  respect  untrue,"  is 
a  warranty  only  of  those  representations  which 
lead  the  insurer  to  issue  the  policy.  Sovereign 
Camp  Woodmen  of  the  World  v.  Gray,  26  Tex. 
Civ.  App.  457. 

4.  Fidelity  Mut.  L.  Assoc.  v.  Jeffords,  46  C. 
C.  A.  377;  Fuller  v.  New  York  F.  Ins.  Co.,  184 
Mass.  12;  Fitzgerald  v.  Supreme  Council,  etc., 
39  N.  Y.  App.  Div.  251,  affirmed  167  N.  Y. 
568. 

5.  Statements  of  Doubtful  Character  Construed 
to  Be  Representations.  —  McClain  v.  Provident 

Sav.  L.  Assur.  Soc,  (C.  C.  A.)  no  Fed.  Rep. 
80;  Northwestern  L.  Assur.  Co.  v.  Tietze,  16 
Colo.  App.  205 ;  Royal  Neighbors  of  America 
v.  Wallace,  66  Neb.  543,  modifying  64  Neb. 
330:  .^.tna  L.  Ins.  Co.  v.  Rehlaender,  (Neb. 
1903')  94  N.  W.  Rep.  129. 

92  1.  1.  Form  or  Language  of  Statements.  — 
Delaware  Ins.  Co.  v.  Harris,  26  Tex.  Civ.  App. 
537- 

2.  Use  of  Word  "  Warranty  "  Not  Conclusive.  — 

Provident  Sav.  L.  Assur.  Soc.  v.  Pruett,  141 

Ala.  688. 

8.  Warranties  Must  Be  Embraced  in  Policy.  — 

Fitzgerald  v.  Supreme  Council,  etc.,  39  N.  Y. 
App.  Div.  251.  affirmed  167  N.  Y.  568:  Sullivan 
v.  Fraternal  Societies'  Co-operative  Indemnity 
Union,  (Supm.  Ct.  Tr.  T.)  36  Misc.  (N.  Y.) 
578.  See  also  Conner  v.  Manchester  Assur. 
Co.,  (C.  C.  A.)  130  Fed.  Rep.  743:  Keller  v. 
Liverpool,  etc.,  Ins.  Co.,  27  Tex.  Civ.  App.  102. 


925.  1.  Mutual  Ben.  L.  Ins.  Co.  v.  Leh- 
man, 132  Ala.  640,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  924;  Northwestern  L. 
Assur.  Co.  v.  Tietze,  16  Colo.  App.  205;  Van 
Cleave  v.  Union  Casualty,  etc.,  Co.,  82  Mo. 
App.  668  ;  Dime  Sav.  Inst.  v.  American  Surety 
Co.,  68  N.  J.  L.  440. 

Contra.  —  Leonard  v.  State  Mut.  L.  Assur. 
Co.,  24  R.  I.  7,  96  Am.  St.  Rep.  698. 

2.  Statements  Held  to  Be  Representations  Not- 
withstanding Incorporation  in  Policy.  —  Brignac 
v.  Pacific  Mut.  L.  Ins.  Co.,  112  La.  574. 

5.  Mode  of  Incorporating  Application  in  Policy 
—  United  States.  —  Mutual  L.  Ins.  Co.  v.  Kelly, 
(C.  C.  A.)  114  Fed.  Rep.  268. 

Colorado.  —  Webb  v.  Bankers'  L.  Ins.  Co.,  19 
Colo.  App.  456. 

Connecticut.  —  Fell  v.  John  Hancock  Mut.  L. 
Ins.  Co.,  76  Conn.  494. 

Illinois.  —  Blasingame  v.  Royal  Circle,  in 
111.  App.  202. 

New  Jersey.  —  Dimick  v.  Metropolitan  L.  Ins. 
Co.,  69  N.  J.  L.  384. 

New  York.  —  Schane  v.  Metropolitan  L.  Ins. 
Co.,  76  N.  Y.  App.  Div.  27  J  :  Crosby  v.  Security 
Mut.  L.  Ins.  Co.,  86  N.  Y.  App.  Div.  Sq  :  Wynn 
V.  Provident  Life,  etc.,  Co.,  qq  N.  Y.  App.  Div. 
103 ;  Robinson  v.  Supreme  Comitiandeiv.  etc., 
(Supm.  Ct.  Tr.  T.)  38  Misc.  (N.  Y.)  97.  affirmed 
77  N.  Y.  App.  Div.  215  ;  Hook  v.  Michigan  Mut. 
L.  Ins.  Co.,  (Supm.  Ct.  Tr.  T.)  44  Misc.  (N.  Y.) 
478. 

927.  4.  Parol  Evidence  to  Aid  Interpretation. 

— ■  Phetteplace  v.  British,  etc.,  Marine  Ins.  Co., 
23  R.  L  26. 

7.  Warranties  Strictly  Construed.  —  Newton  v. 
Southwestern  Mut.  L.  Assoc.,  116  Iowa  311; 
Louis  v.  Connecticut  Mut.  L.  Ins.  Co.,  58  N.  Y. 
App  Div.  137.  affirmed  172  N.  Y.  659. 

8.  Warranties  of  Correctness  of  Answers  Re- 
stricted to  Answers  Given. —  Federal  L.  Assoc.  v. 
Smith,  86  111.  App.  427;  Triple  link  Mut.  In- 
demnity Assoc.  v.  Froebe,  90  111.  App.  299; 
Farmers'  Mut.  F.,  etc.,  Ins.  Co.  v.  Lecroy.  01  111. 
App.  41  ;  Fitzgerald  v.  Supreme  Council,  etc., 
39  N.  Y.  App.  Div.  251,  affirmed  167  N.  Y.  568. 

9.  Partial  Answers.  —  Robinson  v.  Supreme 
Commandcry,  etc.,  (Supm.  Ct.  Tr.  T.'1  38  Misc. 
(N.  Y.)  97,  affirmed  77  N.  Y.  App.  Div.  215. 

928.  5.  Breach  of  Warranty  —  Effect.  — 
Traders'  Mut.  L.  Ins.  Co.  v.  Johnson,  200  111. 
359  ;  Swedish- American  Ins.  Co  v.  Knutson.  67 
Kan.  71,  100  Am.  St.  Rep.  382;  Hunt  v.  State 
Ins.  Co.,  66  Neb.  121  ;  German  Ins.  Co.  v. 
Shader,  (Neb.  1903)  93  N.  W.  Rep.  972. 

Louisiana  Doctrine.  —  "  When  the  situation  is 
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929.    See  note  i. 

(8)  Breach  of  Warranties  —  (a)  General  Rule.  —  See  note  5. 

932.  c.  Representations  —  (1)  Definition.  —  See  note  8. 
(2)  Falsity  of  Representations.  —  See  note  1 1 . 

933.  (3)  Representations  to  Avoid  Policy  Must  Be  Material.  —  See 
notes  1,  2,  3,  4. 

(4)  Good  Faith  of  Insured  Immaterial.  —  See  note  5. 

(5)  Materiality  of  Representations  —  (a)  General  Rule.  —  See  note  6. 

934.  (b)  Materiality  Question  of  Fact.  —  See  notes  I,  2. 


such  as  will,  as  a  matter  of  law,  carry  with  it  a 
forfeiture  as  a  penalty,  that  result  will  follow, 
whether  it  has  been  expressly  declared  or  stipu- 
h.ted  for  or  not."  Brignac  v.  Pacific  Mut.  L. 
Ins.  Co.,  112  La.  574. 

929.  1.  Effect  of  Breach  Declared  by  Policy. 
—  Mutual  Reserve  Fund  L.  Assoc.  v.  Cotter,  72 
Ark.  620 ;  A.  M.  Todd  Co.  v.  Farmers'  Mut.  F. 
Ins.  Co.,  (Mich.  1904)  100  N.  W.  Rep.  442; 
Ohio  Farmers'  Ins.  Co.  v.  Wilson,  70  Ohio  St. 
354;  Philadelphia  F.  Assoc.  v.  American  Cem- 
ent Plaster  Co.,  (Tex.  Civ.  App.  1905)  84  S. 
W.  Rep.  1115. 

5.  Literal  Compliance  Required.  —  Burge  v. 
Greenwich  Ins.  Co.,  106  Mo.  App.  244. 

9.12.  8.  Representations  Defined.  —  Rice  v. 
Fidelity,  etc.,  Co.,  43  C.  C.  A.  270 ;  Supreme 
Council,  etc.,  v.  Beggs,  no  111.  App.  139. 

11.  Substantial  Truth  of  Representations.  — 
Carrollton  Furniture  Mfg.  Co.  v.  American 
Credit  Indemnity  Co.,  (C.  C.  A.)  124  Fed.  Rep. 
25  ;  Van  Cleave  v.  Union  Casualty,  etc.,  Co.,  82 
Mo.  App.  668 ;  Burge  v.  Greenwich  Ins.  Co., 
106  Mo.  App.  244;  Royal  Neighbors  of  America 
v.  Wallace,  66  Neb.  543,  modifying  64  Neb. 
330 ;  Nashviile  First  Nat.  Bank  v.  U.  S.  Fidel- 
ity, etc.,  Co.,  no  Tenn.  10,  100  Am.  St.  Rep. 
765.  See  also  Supreme  Council,  etc.,  v.  Beggs, 
no  111.  App.  139. 

933.  1.  Materiality  of  Representations  — ■ 
United  States.  —  McClain  v.  Provident  Sav.  L. 
Assur.  Soc,  (C.  C.  A.)  no  Fed.  Rep.  80. 

Alabama.  —  Providence  Sav.  L.  Assur.  Soc. 
v.  Pruett,  141  Ala.  688. 

Colorado.  —  Northwestern  L.  Assur.  Co.  v. 
Tietze,  16  Colo.  App.  205. 

Illinois. — -Supreme  Council,  etc.,  v.  Beggs, 
no  111.  App.  139. 

Kentucky. —  Home  Ins.  Co.  v.  Koob,  113  Ky. 
360,  101  Am.  St.  Rep.  354. 

Nebraska.  —  Mtna  L.  Ins.  Co.  v.  Rehlaender, 
(Neb.  1903)  94  N.  W.  Rep.  129. 

New  York.  —  Fitzgerald  v.  Supreme  Council, 
etc.,  39  N.  Y.  App.  Div.  251,  167  N.  Y.  568; 
Louis  v.  Connecticut  Mut.  L.  Ins.  Co.,  58  N.  Y. 
App.  Div.  137,  affirmed  172  N.  Y.  659. 

Texas.  —  Delaware  Ins.  Co.  v.  Harris,  26  Tex. 
Civ.  App.  537. 

2.  Stipulations  as  to  Materiality.  —  Farrell  v. 
Security  Mut.  L.  Ins.  Co.,  (C.  C.  A.)  125  Fed. 
Rep.  684  ;  Dwyer  v.  Mutual  L.  Ins.  Co.,  72  N. 
H.  572. 

3.  Webb  v.  Security  Mut.  L.  Ins.  Co.,  (C.  C. 
A.)  126  Fed.  Rep.  635;  Hoover  v  Royal  Neigh- 
bors of  America,  65  Kan.  616. 

4.  Representations  Not  Made  Warranties  by 
Stipulation  as  to  Materiality.  —  See  Carrollton 
Furniture  Mfg.  Co.  v.  American  Credit  Indem- 
nity Co.,  (C.  C.  A.)  124  Fed.  Rep.  25;  Metro- 
politan L.  Ins.  Co.  v.  Larson,  85  111.  App.  143. 


5.  Good  Faith  in  Respect  to  Representations 
Not  Material  —  United  States.  —  Carrollton 
Furniture  Mfg.  Co.  v.  American  Credit  Indem- 
nity Co.,  (C.  C.  A.)  115  Fed.  Rep.  77,  affirmed 
(C.  C.  A.)  124  Fed.  Rep.  25;  Provident  Sav. 
L.  Assur.  Soc.  v.  Hadley,  43  C.  C.  A.  25.  See 
also  (C.  C.  A.)  130  Fed.  Rep.  415,  reversing 
Kerr  v.  Union  Marine  Ins.  Co.,  124  Fed.  Rep. 
835- 

Kentucky.  —  Warren  Deposit  Bank  v.  Fidel- 
ity, etc.,  Co.,  116  Ky.  38. 

Maryland.  —  Bankers'  L.  Ins.  Co.  v.  Miller, 
100  Md.  1,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  933. 

Michigan.  —  New  Era  Assoc.  v.  Mactavish, 
133  Mich.  68. 

Minnesota.  —  Mattson  v.  Modern  Samaritans, 
91  Minn.  434,  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  933. 

Nebraska.  —  See  Farmers'  Mut.  Ins.  Co.  v. 
Cole,  (Neb.  1903)  93  N.  W.  Rep.  730. 

New  York.  —  Sullivan  v.  Fraternal  Societies' 
Co-operative  Indemnity  Union,  (Supm.  Ct.  Tr. 
T.)  36  Misc.  (N.  Y.)  578. 

North  Carolina.  —  Hayes  v.  U.  S.  Fire  Ins. 
Co.,  132  N.  Car.  702. 

Canada.  —  Smith  v.  Dominion  of  Canada  Acc. 
Ins.  Co.,  36  N.  Bruns.  300. 

Good  Faith  Material  if  Misrepresentation  in 
Response  to  Question  Calling  for  Mere  Expression 
of  Opinion  or  Belief. —  Royal  Neighbors  of  Amer- 
ica v.  Wallace,  (Neb.  1904)  99  N.  W.  Rep.  256; 
.Etna  L.  Ins.  Co.  v.  Rehlaender,  (Neb.  1903) 
94  N.  W.  Rep.  129. 

Rule  Adopted  on  Ground  that  There  Is  in  Every 
Contract  of  Insurance  Implied  Warranty  of  Truth 
of  Material  Representations. — Evans  v.  Columbia 
F.  Ins.  Co.,  (Supm.  Ct.  Tr.  T.)  40  Misc.  (N. 
Y.)  316. 

6.  What    Representations    Are    Material  — 

Illinois.  —  Metropolitan  L.  Ins.  Co.  v.  Moravcc, 
214  111.  186,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  933. 

Kentucky.  — ■  Champion  Ice  Mfg.,  etc.,  Co.  v. 
American  Bonding,  etc.,  Co.,  115  Ky.  863. 

Louisiana.  —  Brignac  v.  Pacific  Mut.  I..  Ins. 
Co.,  112  La.  574. 

Maine. — Jeffrey  v.  United  Order  of  the 
Golden  Cross,  etc.,  97  Me.  176. 

Minnesota.  —  Mattron  v.  Modern  Samaritans, 
91  Minn.  434. 

Pennsylvania.  —  Murphy  v.  Prudential  Ins. 
Co.,  205  Pa.  St.  444. 

Washington.  —  Dunham  v.  Citizens'  Ins.  Co., 
34  Wash.  205. 

West  Virginia.  —  Tyree  Virginia  F.  &  M. 
Ins.  Co.,  55  W.  Va.  63,  104  Am.  St.  Rep.  983. 

931.  1.  Materiality  Question  of  Fact  — 
United  States. —  Provident  Sav.  L.  Assur.  Soc. 
! .  Hadley,  43  C.  C.  A.  25. 
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1KM.    2.  Waiver  and  Estoppel  —  a.  General  STATEMENT. — See  notes 


3.  4- 


b.  What  Constitutes  Waiver  or  Estoppel  — (i)  In  General 
See  note  5. 
*J'.t.».    See  note  1. 

Waiver  and  Estoppel  Interchangeable  Termi.  —  See  notes  2,  3. 
Parol  Waiver.  —  See  notes  4,  5. 


Maryland.  —  Maryland  Casualty  Co.  v.  Gehr- 
mann,  96  Md.  634. 

Minnesota.  —  Price  v.  Standard  L.,  etc.,  Ins. 
Co.,  90  Minn.  264. 

Missouri.  —  See  Hanna  v.  Orient  Ins.  Co.,  109 
Mo.  App.  152. 

A'eit'  York.  —  Brooks  v.  Erie  F.  Ins.  Co.,  76 
N.  Y.  App.  Div.  275,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  934,  affirmed  177  N.  Y. 
572 ;  Louis  v.  Connecticut  Mut.  L.  Ins.  Co.,  58 
N.  Y.  App.  Div.  137,  affirmed  172  N.  Y.  659; 
Porter  v.  Traders'  Ins.  Co.,  164  N.  Y.  504. 

Ohio.  —  Northwestern  Mut.  L.  Ins.  Co.  v. 
Risley,  12  Ohio  Cir.  Dec.  186,  22  Ohio  Cir.  Ct. 
160. 

Canada.  —  Smith  v.  Dominion  of  Canada  Acc. 
Ins.  Co.,  36  N.  Bruns.  300. 

Court  May  Declare  Representations  Material  in 
Clear  Case.  —  Carrollton  Furniture  Mfg.  Co.  v. 
American  Credit  Indemnity  Co.,  (C.  C.  A.)  115 
Fed.  Rep.  77,  affirmed  (C.  C.  A.)  124  Fed.  Rep. 
25;  Bankers'  L.  Ins.  Co.  v.  Miller,  100  Md.  1; 
Dolan  v.  Missouri  Town  Mut.  F.  Ins.  Co.,  88 
Mo.  App.  666  ;  Royal  Neighbors  of  America  v. 
Wallace.  64  Neb.  330 ;  Fidelity  Mut.  L.  Assoc. 
v.  Harris,  94  Tex.  25,  86  Am.  St.  Rep.  813. 

9U4.  2.  Stipulation  as  to  Materiality.  — 
Carrollton  Furniture  Mfg.  Co.  v.  American 
Credit  Indemnity  Co.,  (C.  C.  A.)  124  Fed. 
Rep.  25  ;  Banco  De  Sonora  v.  Bankers'  Mut. 
Casualty  Co.,  124  Iowa  576,  104  Am.  St.  Rep. 
367;  Rupert  v.  Supreme  Ct.,  etc.,  (Minn.  1905) 
102  N.  W.  Rep.  715;  Dwyer  v.  Mutual  L.  Ins. 
Co.,  72  N.  H.  572. 

3.  General  Application  of  Waiver  or  Estoppel 
to  Forfeitures  of  Insurance  Policies.  —  Bigelow  v. 
Granite  State  F.  Ins.  Co.,  94  Me.  39  ;  Baltimore  , 
L.  Ins.  Co.  v .  Howard,  95  Md.  244 ;  Royal 
Neighbors  of  America  v.  Wallace,  66  Neb.  543, 
modifying  64  Neb.  330. 

Doctrine  of  Waiver  Applies  to  Warranties  and 
Representations  Alike.  —  National  Fraternity  v. 
Karnes,  24  Tex.  Civ.  App.  607. 

4.  Waiver  Favored — Alabama.  —  U.  S.  Life 
Ins.  Co.  v.  Lesser,  126  Ala.  568;  Travelers'  Ins,. 
Co.  v.  Brown,  138  Ala.  526. 

Colorado.  —  Denver  L.  Ins.  Co.  v.  Crane,  19 
Colo.  App.  191. 

Indiana.  —  National  Masonic  Acc.  Assoc.  v. 
McBride,  162  Ind.  379;  Gcrmania  F.  Ins.  Co. 
v.  Pitcher,  160  Ind.  392;  German-American 
Ins.  Co.  v.  Yeagley,  163  Ind.  651. 

Iovja.  —  See  Corson  v.  Anchor  Mut.  F.  Ins.  • 
Co.,  113  Iowa  641. 

Kentucky.  —  Continental  Ins.  Co.  v.  Brown- 
ing, 114  Ky.  183;  Home  Ins.  Co.  v.  Holder, 
(Ky.  1903)  74  S.  W.  Rep.  267.  See  also  Etna 
L.  Ins.  Co.  v.  Hartley,  (Ky.  1902)  67  S.  W. 
Rep.  19,  68  S.  W.  Rep.  1081. 

Missouri.  —  Hoover  v.  Mercantile  Town  Mut. 
Ins.  Co.,  93  Mo.  App.  in. 


Oregon.  —  Frasier  v.  New  Zealand  Ins.  Co., 
39  Oregon  342. 

Tennessee.  —  Westchester  F.  Ins.  Co.  v.  Mc- 
Adoo,  (Tenn.  Ch.  1899)  57  S.  W.  Rep.  409. 

Virginia.  —  Farmers'  Benev.  F.  Ins.  Assoc. 
v.  Kinsey,  101  Va.  236. 

Insured  Must  Show  Some  Reasonable  Ground.  — 
Gonder  v.  Lancaster  County  Mut.  F.  Ins.  Co., 
17  Pa.  Super.  Ct.  119. 

5.  No  New  Consideration  Necessary.  — •  Knars- 
ton  v.  Manhattan  L.  Ins.  Co.,  140  Cal.  57. 

Written  Consent  to  Breach.  —  Phenix  Ins.  Co.  v. 
Lindley,  111  111.  App.  266. 

935.  1.  Waiver  Inferred  from  Acts.  —  Union 
Cent.  L.  Ins.  Co.  v.  Spinks,  (Ky.  1904)  83  S. 
W.  Rep.  615:  Exchange  Bank  v.  Thuringia  Ins. 
Co.,  109  Mo.  App.  654;  Dobson  V.  Hartford  F. 
Ins.  Co.,  86  N.  Y.  App.  Div.  115,  affirmed  179 
N.  Y.  557  ;  Westchester  F.  Ins.  Co.  v.  McAdoo, 
(Tenn.  Ch.  1899)  57  S.  W.  Rep.  409. 

2.  Implied  Waiver  Not  Technical  Estoppel.  — 
Cassimus  v.  Scottish  Union,  etc.,  Ins.  Co.,  135 
Ala.  256 ;  Knarston  v.  Manhattan  L.  Ins.  Co., 
140  Cal.  57;  Hennessy  v.  Metropolitan  L.  Ins. 
Co.,  74  Conn.  699  ;  Modern  Woodmen  of  Amer- 
ica v.  Lane,  62  Neb.  89  ;  Hartford  F.  Ins.  Co. 
v.  Landfare,  63  Neb.  559;  Frasier  v.  New  Zea- 
land Ins.  Co.,  39  Oregon  342 ;  Westchester  F. 
Ins.  Co.  v.  McAdoo  (Tenn.  Ch.  1899)  57  S.  W. 
Rep.  409. 

Waiver  and  Estoppel  Not  Interchangeable 
Terms.  —  Welch  v.  Philadelphia  F.  Assoc.,  120 
Wis.  456. 

3.  Waiver  and  Estoppel  Identical  in  This  Con- 
nection. —  See  Kehm  v.  German  Mut.  Ins.  Co., 

11  Ohio  Dec.  739,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  935. 

4.  Parol  Waiver  Valid.  —  Knarston  v.  Man- 
hattan L.  Ins.  Co.,  140  Cal.  57. 

5.  Parol  Waiver  Valid  in  Spite  of  Express  Re- 
striction —  United  States.  —  .Etna  L.  Ins.  Co. 
v.  Frierson,  (C.  C.  A.)  114  Fed.  Rep.  56. 

Alabama.  —  U.  S.  Life  Ins.  Co.  v.  Lesser,  126 
Ala.  568. 

Illinois.  —  Phenix  Ins.  Co.  v.  Caldwell,  187 
111.  73  ;  Bennett  v.  Union  Cent.  L.  Ins.  Co.,  203 
111.  439- 

•Indiana.  —  Prudential  Ins.  Co.  v.  Sullivan,  27 
Ind.  App.  30. 

Iowa.  —  See  Corson  v.  Anchor  Mut.  F.  Ins. 
Co.,  113  Iowa  641. 

Kentucky.  —  German-American  Ins.  Co.  v. 
Yellow  Poplar  Lumber  Co.,  (Ky.  1905)  84  S. 
W.  Rep.  551  ;  Mattingly  v.  Springfield  F.  &.  M. 
Ins.  Co.,  (Ky.  1904)  83  S.  W.  Rep.  577- 

Missouri.  —  Thompson  v.  Traders'  Ins.  Co., 
169  Mo.  12. 

Ohio.  —  Kehm  v.  German  Mut.  Ins.  Co.,  11 
Ohio  Dec.  739. 

Texas.  —  Home  Mut.  Ins.  Co.  v.  Nichols, 
(Tex.  Civ.  App.  1903)  72  S.  W.  Rep.  440. 
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933.  (2)  Issuance  of  Policy  Without  Objection  to  Knoivn  Grounds  of 
Forfeiture —  (a)  In  General.  —  See  note  6. 

936.  See  notes  1,  3. 

(b)  Effect  of  Constructive  Knowledge.  —  See  notes  4,  5. 

937.  (cj  Failure  to  Examine  or  Inquire  as  to  Existing  Facts.  —  See  notes  I,  2. 

(d)  Omission  or  Imperfect  Answer  Appearing  on  Face  of  Application.  —  See  note  3. 
(3)  Acts  After  Issuance  of  Policy  but  Prior  to  Forfeiture.  —  See 


note  4. 

935.  6.  Issuance  of  Policy  Without  Objection 
to  Known  Grounds  of  Forfeiture —  United  States. 
—  Queen  Ins.  Co.  v.  Union  Bank,  etc.,  Co.,  (C. 
C.  A.)  in  Fed.  Rep.  697;  Foster  v.  Preferred 
Acc.  Ins.  Co.,  125  Fed.  Rep.  536. 

Alabama.  — ■  Pope  v.  Glens  Falls  Ins.  Co.,  130 
Ala.  356. 

Arkansas.  —  Franklin  L.  Ins.  Co.  v.  Galligan, 
71  Ark.  295,  100  Am.  St.  Rep.  73;  State  Mut. 
Ins.  Co.  v.  Latourette,  71  Ark.  242,  100  Am. 
St.  Rep.  63. 

California.  —  Allen  v.  Home  Ins.  Co.,  133 
Cal.  29. 

Colorado.  —  American  Cent.  Ins.  Co.  v.  Don- 
Ion,  16  Colo.  App.  416. 

Illinois.  — ■  Danvers  Mut.  F.  Ins.  Co.  v. 
Schertz,  95  111.  App.  656. 

Iowa.  —  Independent  School  Dist.  v.  Fidelity 
Ins.  Co.,  113  Iowa  65;  Born  v.  Home  Ins.  Co., 
120  Iowa  299;  Gurnett  v.  Atlas  Mut.  Ins.  Co., 
124  Iowa  547. 

Kansas.  —  Hartford  F.  Ins.  Co.  v.  McCarthy, 
69  Kan.  555. 

Kentucky.  —  Germania  Ins.  Co.  v.  Ashby,  112 
Ky.  303,  99  Am.  St.  Rep.  295  ;  Standard  L.,  etc., 
Ins.  Co.  v.  Hollaway,  (Ky.  1903)  72  S.  W.  Rep. 
796. 

Maine.  —  Bigelow  v.  Granite  State  F.  Ins. 
Co.,  94  Me.  39. 

Michigan.  —  Moore  v.  Mutual  Reserve  Fund 
L.  Assoc.,  133  Mich.  526.  See  also  Duby  v. 
Farmers'  Mut.  F.  Ins.  Co.,  133  Mich.  661. 

Minnesota.  —  Hartley  v.  Pennsylvania  F.  Ins. 
Co.,  91  Minn.  382;  Andrus  v.  Maryland  Casu- 
alty Co.,  91  Minn.  358. 

Mississippi.  —  Southern  Ins.  Co.  v.  Stewart, 
(Miss.  1901)  30  So.  Rep.  755  ;  Phcenix  Ins.  Co. 
v.  Randle,  81  Miss.  720. 

Missouri.  —  Ross-Langford  v.  Mercantile 
Town  Mut.  Ins.  Co.,  97  Mo.  App.  79  ;  Millts  v. 
Scottish  Union,  etc.,  Ins.  Co.,  95  Mo.  App.  211  ; 
O'Brien  v.  Greenwich  Ins.  Co.,  95  Mo.  App.  301  ; 
Carr  v.  Pacific  Mut.  L.  Ins.  Co.,  100  Mo.  App.  602. 

New  Hampshire. —  Spalding  v.  New  Hamp- 
shire F.  Ins.  Co.,  71  N.  H.  441. 

New  York.  —  Bear  v.  Atlanta  Home  Ins.  Co., 
(Supm.  Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  613; 
Sternaman  v.  Metropolitan  L.  Ins.  Co.,  170  N. 
Y.  13,  88  Am.  St.  Rep.  625;  McFlwain  v.  Met- 
ropolitan L.  Ins.  Co.,  50  N.  Y.  App.  Div.  63; 
Brooks  v.  Erie  F.  Ins.  Co.,  76  N.  Y.  App.  Div. 
275,  affirmed  177  N.  Y.  572;  Stage  v.  Home 
Ins.  Co.,  76  N.  Y.  App.  Div.  509 ;  Benjamin 
v.  Palatine  Ins.  Co.,  80  N.  Y.  App.  Div.  260, 
affirmed  177  N.  Y.  588;  Lewis  v.  Guardian  F., 
etc.,  Assur.  Co.,  93  N.  Y.  App.  Div.  157,  affirmed 
181  N.  Y.  392,  106  Am.  St.  Rep.  557. 

North  Carolina.  —  Cowell  v.  Phoenix  Ins.  Co., 
126  N.  Car.  684;  Strause  v.  Palatine  Ins.  Co., 
128  N.  Car.  64;  Gerringer  v.  North  Carolina 
Home  Ins,  Co.,  133  N.  .Car.  407. 


Ohio.  —  Kehm  v.  German  Mut.  Ins.  Co.,  1 1 
Ohio  Dec.  739,  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  935;  Herbert  v.  Standard  L., 
etc.,  Ins.  Co.,  23  Ohio  Cir.  Ct.  225. 

Pennsylvania.  —  Brumbaugh  v.  Home  Mut.  F. 
Ins.  Co..  20  Pa.  Super.  Ct.  144.  See  also  Moore 
v.  Niagara  F.  Ins.  Co.,  199  Pa.  St.  49,  85  Am. 
St.  Rep.  771. 

Rhode  Island.  —  O'Rourke  v.  John  Hancock 
Mut.  L.  Ins.  Co.,  23  R.  I.  457,  91  Am.  St.  Rep. 

643; 

Texas.  —  Continental  Ins.  Co.  v.  Cummings, 
98  Tex.  115;  Sun  L.  Ins.  Co.  v.  Phillips,  (Tex. 
Civ.  App.  1902)  70  S.  W.  Rep.  603.  See  also 
Hartford  F.  Ins.  Co.  v.  Post,  25  Tex.  Civ.  App. 
428. 

Virginia.  —  Virginia  F.  &  M.  Ins.  Co.  v. 
Richmond  Mica  Co.,  102  Va.  429,  102  Am.  St. 
Rep.  846. 

Wisconsin.  —  Speiser  v.  Phoenix  Mut.  L.  Ins. 
Co.,  119  Wis.  530;  Welch  v.  Fire  Assoc.  of 
Philadelphia,  120  Wis.  456. 

Contra  if  Notice  Is  Only  of  Intention  to  Commit 
Forfeiture.  — Orient  Ins.  Co.  v.  Prather,  25 
Tex.  Civ.  App.  446. 

936.  1.  Insurer  Put  on  Notice.  —  Skinner  v. 
Norman,  165  N.  Y.  565,  80  Am.  St.  Rep.  776, 
reversing  18  N.  Y.  App.  Div.  609. 

3.  Knowledge  at  Time  of  Issuance  No  "Waiver. 

—  Hammel  v.  Pennsylvania  Ins.  Co.,  24  Ohio 
Cir.  Ct.  1 01. 

4.  Constructive  Knowledge  of  Facts  Material  to 
Risk  Not  Binding  on  Company.  —  Pope  v.  Glenn 
Falls  Ins.  Co.,  136  Ala.  670;  Hood  v.  Prudential 
Ins.  Co.,  26  Pa.  Super.  Ct.  527. 

5.  See  an  Intimation  to  the  Contrary  in  Home 
Ins.  Co.  v.  Hancock,  106  Tenn.  513. 

937.  1.  Waiver  by  Failure  to  Inquire  as  to 
Existing  Facts.  —  Sharp  v.  Scottish  Union,  etc., 
Ins.  Co.,  136  Cal.  542:  Allesina  v.  London,  etc., 
Ins.  Co.,  45  Oregon  441,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  936;  Union  Assur. 
Soc.  v.  Nails,  101  Va.  613,  09  Am.  St.  Rep.  023. 
See  also  Ritchey  V.  Home  Ins.  Co.,  104  Mo. 
App.  146;  Cleavenger  v.  Franklin  F.  Ins.  Co., 
47  W.  Va.  595. 

2.  Failure  to  Inquire  Does  Not  Create  Estoppel 

—  Continental  Ins.  Co.  v.  Cummings,  98  Tex. 
115;  Bartlett  v.  British  America  Assur.  Co.,  35 
Wash.  525. 

3.  Waiver  or  Omission  Appearing  on  Face  ol 
Application.  —  Callies  v.  Modem  Woodmen  of 
America,  98  Mo.  App.  521. 

4.  Waiver  After  Issuance  of  Policy  but  Prior  tc 
Forfeiture  —  United  States.  —  MacMahon  v. 
U.  S.  Life  Ins.  Co.,  (C.  C.  A.)  128  Fed.  Rep. 
388. 

Alabama.  —  Travelers  Ins.  Co.  v.  Brown,  138 
Ala.  526. 

California.  —  Nielsen  v.  Provident  Sav.  L, 
Assur.  Soc,  139  Cal.  333,  96  Am.  St.  Rep,  146, 
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iM7.     Asiertion  of  Specific  Breach.  — See  notes  5,  6,  7. 

(^4)  (  onduct  After  Forfeiture —  (a)  In  General. 


See  note  2. 


District  of  Columbia.  —  United  Security  L. 
Ins.,  etc.,  Co.  v.  Bond,  16  App.  Cas.  (D.  C.) 
579- 

Illinois.  —  Gray  v.  Merchants  Ins.  Co.,  113 
111.  App.  537. 

Iowa.  —  Lutz  v.  Anchor  F.  Ins.  Co.,  120  Iowa 
136,  98  Am.  St.  Rep.  349. 

Kansas.  —  Bingler  v.  Mutual  Ben.  L.  Ins.  Co., 
10  Kan.  App.  6.  See  also  Union  Casualty,  etc., 
Co.  v.  Bragg,  63  Kan.  291. 

Kentucky.  —  Home  Ins.  Co.  v.  Holder,  (Ky. 
1903)  74  S.  W.  Rep.  267;  Mattingly  v.  Spring 
field  F.  &  M.  Ins.  Co.,  (Ky.  1904)  83  S.  W. 
Rep.  577. 

Missouri.  —  Thompson  v.  Traders'  Ins.  Co., 
169  Mo.  12. 

New  York.  —  Meeder  v.  Provident  Sav.  L. 
Assur.  Soc,  58  N.  Y.  App.  Div.  80,  affirmed  171 
N.  Y.  432;  Feters  v.  Empire  L.  Ins.  Co.,  (Supm. 
Ct.  App.  T.)  90  N.  Y.  App.  Div.  296. 

North  Carolina.  —  Hollowell  v.  Virginia  L. 
Ins.  Co.,  126  N.  Car.  398. 

Tennessee.  —  ALtnz  L.  Ins.  Co.  v.  Fallow,  110 
Tenn.  720. 

T eras.  —  Insurance  Co.  of  North  America  v. 
Bell,  25  Tex.  Civ.  App.  129. 

Virginia.  —  Farmers'  Benev.  F.  Ins.  Assoc.  v. 
Kinsey,  101  Va.  236. 

IV isconsin.  —  Frels  v.  Little  Black  Farmers' 
Mut.  Ins.  Co.,  120  Wis.  590. 

Otherwise  if  Insured  Not  Misled.  —  Cassimus 
v.  Scottish  Union,  etc.,  Ins.  Co.,  135  Ala.  256. 

ft!{7.  5.  Denial  of  Liability  for  Specific  Breach  as 
Waiver  of  Subsequent  Breach.  — ■  Pennsylvania-  F. 
Ins.  Co.  v.  Hughes,  47  C.  C.  A.  459  ;  Banco  De 
Sonora  v.  Bankers'  Mut.  Casualty  Co.,  (Iowa 
'903)  95  N.  W.  Rep.  232;  Continental  Ins.  Co. 
v.  Waugh,  60  Neb.  348. 

Rule  Applicable  Only  Where  Denial  of  Liability 
Is  Put  on  Ground  that  Policy  Is  Not  in  Force.  — 
Western  Travelers'  Acc.  Assoc.  v.  Tomson, 
(Neb.  1904)  101  N.  W.  Rep.  341. 

6.  Georgia  Home  Ins.  Co.  v.  Allen,  128  Ala. 
451- 

7.  Waiver  of  Preliminary  Proofs  by  Denial  of 
Liability  —  United  States.  —  Royal  Ins.  Co.  v. 
Martin,  192  U.  S.  149. 

Arkansas.  —  Greenwich  Ins.  Co.  v.  State, 
(Ark.  1905)  84  S.  W.  Rep.  1025. 

Colorado.  —  American  Cent.  Ins.  Co.  v.  Don- 
Ion,  16  Colo.  App.  416. 

Florida.  —  Taylor  v.  Glens  Falls  Ins.  Co.,  44 
Fla.  273  ;  Indian  River  State  Bank  v.  Hartford 
F.  Ins.  Co.,  (Fla.  1903)  35  So.  Rep.  228. 

Illinois.  —  American  Cent.  Ins.  Co.  v.  Hen- 
ninger,  87  111.  App.  440;  Colonial  Mut.  F.  Ins. 
Co.  v.  Ellinger,  112  111.  App.  302. 

Indiana.  —  Germania  F.  Ins.  Co.  v.  Pitcher, 
760  Ind.  392;  Ohio  Farmers'  Ins.  Co.  v.  Vogel, 
(Ind.  App.  1905)  73  N.  E.  Rep.  612. 

Iowa.  —  Banco  De  Sonora  v.  Bankers'  Mut. 
Casualty  Co.,  (Iowa  1903)  95  N.  W.  Rep.  232. 

Kentucky.  —  Germania  Ins.  Co.  v.  Ashby,  112 
Ky.  303,  99  Am.  St.  Rep.  295  :  Home  Ins.  Co.  v. 
Koob,  113  Ky.  360,  101  Am.  St  Rep.  354;  Con- 
tinental Ins.  Co.  v.  Daniel,  (Ky.  1904)  78  S. 
W.  Rep.  866. 

Maryland.- — Leftwich  v.  Royal  Ins.  Co.,  91 


Md.  596  ;  Prudential  Ins.  Co.  v.  Devoe,  98  Md. 
584.  , 

Michigan.  —  Morgan  v.  Illinois  Ins.  Co.,  130 
Mich.  427. 

Missouri.  —  Vining  v.  Franklin  F.  Ins.  Co.,  89 
Mo.  App.  311  ;  Welsh  v.  Chicago  Guaranty  Fund 
L.  Soc,  81  Mo.  App.  30;  Keller  v.  Home  L. 
Ins.  Co.,  95  Mo.  App.  627  ;  Winter  v.  Supreme 
Lodge,  etc.,  96  Mo.  App.  1  ;  Hayes  v.  Continen- 
tal Casualty  Co.,  98  Mo.  App.  410. 

Nebraska.  ■ — ■  Lansing  v.  Commercial  Union 
Assur.  Co.,  (Neb.  1903)  93  N.  W.  Rep.  756; 
Modern  Brotherhood  of  America  v.  Cummings, 
(Neb.  1903)  94  N.  W.  Rep.  144. 

New  Hampshire.  —  Seely  v.  Manhattan  L. 
Ins.  Co.,  72  N.  H.  49. 

New  York.  —  Dobson  v.  Hartford  F.  Ins.  Co., 
86  N.  Y.  App.  Div.  115,  afhi'mcd  179  N.  Y.  557; 
Cole  v.  Preferred  Acc.  Ins.  Co.,  (Supm.  Ct.  Tr. 
T. )  40  Misc.  (N.  Y.)  260,  affirmed  92  N.  Y.  App. 
Div.  612. 

North  Carolina.  —  Gerringer  v.  North  Caro- 
lina Home  Ins.  Co.,  133  N.  Car.  407. 

Ohio.  —  Eureka  F.  &  M.  Ins.  Co.  v.  Baldwin, 
62  Ohio  St.  368 ;  Stacy  v.  Norwich  Union  F. 
Ins.  Soc.,  25  Ohio  Cir.  Ct.  67. 

Pennsylvania.  —  White  v.  Metropolitan  L. 
Ins.  Co.,  22  Pa.  Super.  Ct.  501. 

Texas.  —  Merchants'  Ins.  Co.  v.  Nowlin, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep.  198; 
Connecticut  F.  Ins.  Co.  v.  Hibbfant.  (Tex.  Civ. 
App.  J903)  73  S.  W.  Rep.  558;  -Etna  Ins.  Co. 
v.  Fitze,  34  Tex.  Civ.  App.  214;  Metropolitan 
L.  Ins.  Co.  v.  Gibbs,  34  Tex.  Civ.  App.  131  ; 
Woodall  v.  Pacific  Mut.  L.  Ins.  Co.,  (Tex.  Civ. 
App.  1904)  79  S.  W.  Rep.  1090. 

West  Virginia.  —  Cleavenger  v.  Franklin  F. 
Ins.  Co.,  47  W.  Va.  595  :  Medley  v.  German 
Alliance  Ins.  Co.,  55  W.  Va.  342. 

Canada.  —  Fowlie  v.  Ocean  Acc,  etc.,  Corp., 
4  Ont.  L.  Rep.  146,  affirmed  33  Can.  Sup.  Ct. 
253- 

Otherwise  if  It  Does  Not  Appear  on  What 
Grounds  Liability  Was  Denied. — Philadelphia  Fire 
Assoc.  v.  Ycagley,  34  Ind.  App.  387. 

Bule  Not  Applicable  Where  Refusal  to  Pay  First 
Made  in  Answer  to  Plaintiff's  Suit.  —  Dezell  v. 
Fidelity,  etc.,  Co.,  176  Mo.  253. 

93§.  2.  Waiver  by  Acts  Subsequent  to  For- 
feiture —  United  States.  —  De  Farconnet  v. 
Western  Ins.  Co.,  110  Fed.  Rep.  405,  affirmed 
(C.  C.  A.)  122  Fed.  Rep.  448. 

Alabama.  —  U.  S.  Life  Ins.  Co.  v.  Lesser, 
126  Ala.  568;  Georgia  Home  Tns.  Co.  v.  Allen. 
128  Ala.  451  :  Cassimus  v.  Scottish  Union,  etc., 
Ins.  Cq»,  135  Ala.  256. 

Connecticut. —  Hennessy  v.  Metropolitan  L. 
Ins.  Co.,  74  Conn.  699. 

Florida.  —  Tillis  v.  Liverpool,  etc.,  Ins.  Co., 
(Fla.  1903)  35  So.  Rep.  171. 

Illinois.  —  Traders'  Mut.  L.  Ins.  Co.  v.  John- 
son, 200  111.  359,  citing  16  Am.  and  Eng.  Exryr. 
of  Law  (2d  ed.)  938;  Orient  Ins.  Co.  r.  Mc- 
Knight,  197  111.  190 ;  Bennett  v.  Union  Cent. 
L.  Ins.  Co.,  203  111.  439. 

Indiana.  —  Penn  Mut.  L.  Ins.  Co.  T'.  Noreross. 
163  Ind.  379;  Rutherford  v.  Prudential  Ins.  Co., 
34  Ind.  App.  531, 
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939.  Conduct  Belied  on  at  Forfeiture  Not  Intended  Nor  Understood  as  Such. —  See 
note  I. 

Knowledge  Necessary.  —  See  notes  2,  3. 

(b)  Mere  Silence  or  Nonaction.  —  See  note  5- 

940.  See  notes  1,  2. 

(c)  Acceptance  of  Payment  of  Premium.  —  See  note  4. 


Iozua.  —  Corson  v.  Anchor  Mut.  F.  Ins.  Co., 
1 1 3  Iowa  641. 

Kansas.  —  Swedish  American  Ins.  Co.  v. 
Knutson,  67  Kan.  71,  100  Am.  St.  Rep.  382; 
German  Ins.  Ce.  v.  Allen,  69  Kan.  729. 

Kentucky.  —  Walls  v.  Home  Ins.  Co.,  114  Ky. 
611;  Continental  Ins.  Co.  v.  Thomasson,  (Ky. 
1905)  84  S.  W.  Rep.  546. 

Massachusetts.  —  Stuart  v.  Reliance  Ins.  Co., 
179  Mass.  434. 

Michigan.  —  Ranch  v.  Michigan  Millers'  Mut. 
F.  Ins.  Co.,  131  Mich.  281. 

Missouri.  —  Thompson  i>.  Traders'  Ins.  Co., 
169  Mo.  12;  Millis  v.  Scottish  Union,  etc.,  Ins. 
Co.,  95  Mo.  App.  211. 

Nebraska.  —  Modern  Woodmen  of  America 
v.  Lane,  62  Neb.  89  ;  Johnston  v.  Phelps  County 
Farmers'  Mut.  Ins.  Co.,  63  Neb.  21  ;  Hartford 
F.  Ins.  Co.  v.  Landfare,  63  Neb.  599  ;  Nebraska 
Mercantile  Mut.  Ins.  v.  Sasek,  64  Neb.  17; 
Hunt  v.  State  Ins.  Co.,  66  Neb.  121. 

New  York.  —  Dobson  v.  Hartford  F.  Ins.  Co., 
86  N.  Y.  App.  Div.  115,  affirmed  179  N.  Y.  557; 
Bear  v.  Atlanta  Home  Ins.  Co.,  (Supm.  Ct.  Tr. 
T.)  34  Misc.  (N.  Y.)  613. 

Ohio.  —  Kehm  v.  German  Mut.  Ins.  Co.,  1 1 
Ohio  Dec.  739,  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  938. 

Pennsylvania.  —  See  Bowman  v.  Mutual  F. 
Ins.  Co.,  203  Pa.  St.  150;  Sitler  v.  Spring 
Garden  Mut.  F.  Ins.  Co.,  18  Pa.  Super.  Ct.  148. 

South  Dakota.  —  Norris  v.  Equitable  F. 
Assoc.,  (S.  Dak.  1905)  102  N.  W.  Rep.  306. 

Tennessee.  —  Westchester  F.  Ins.  Co.  v.  Mc- 
Adoo,  (Tenn.  Ch.  1899)  57  S.  W.  Rep.  409. 

Texas.  —  Couch  v.  Home  Protective  F.  Ins. 
Co.,  32  Tex.  Civ.  App.  44  ;  Order  of  Columbus 
v.  Fuqua,  (Tex.  Civ.  App.  1901)  60  S.  W.  Rep. 
1020. 

9!t9.  1.  Fraser  v.  .Etna  L.  Ins.  Co.,  114 
Wis.  510. 

Express  Agreements  that  Acts  Shall  Not  Con- 
stitute Waiver.  —  London  Guarantee,  etc.,  Co. 
Pi  Siwy,  (Ird.  App.  1903)  66  N.  E.  Rep.  481. 

2.  Necessity  of  Knowledge  of  Forfeiture  to  Create 
Waiver  — United  States.  —  Northern  Assur. 
Co.  v.  G  ran'l  View  BIrlg.  Assoc.,  183  U,  S.  308  ; 
Cable  v.  U.  S.  Life  Ins.  Co.,  191  U.  S.  288*  re- 
versing (C.  C.  A.)  in  Fed.  Rep.  19;  Home  L. 
Ins.  Co.  v.  Myers,  (C.  C.  A.)  112  Fed.  Rep.  846; 
Fireman's  Fund  Ins.  Co.  v.  McGreevy,  (C.  C. 
\.)  118  Fed.  Rsp.  415;  Chicago-Coulterville 
Coal  Co.  v.  Fidelity,  etc.,  Co.,  130  Fed.  Rep. 
«i57- 

Arkansas.  —  Hartford  F.  Ins.  Co.  v.  Enoch, 
72  Ark.  47. 

Kansas.  —  Cottom  v.  National  F.  Ins.  Co.,  65 
Kan.  sir. 

Maine.  —  Bigelow  v.  Granite  State  F.  Ins. 
Co.,  94  Me.  39. 

Michigan. — •  Gauntlett  v.  Sea  Tns.  Co..  127 
Mich  504;  A.  M.  Todd  Co.  v.  Farmers'  Mut. 
F.  Ins.  Co.,  (Mich,  1904)  100  N.  VV.  Rep.  442; 


Moore  v.  Mutual  Reserve  Fund  L.  Assoc.,  133 
Mich.  526. 

Missouri.  —  Callies  v.  Modern  Woodmen  of 
America,  98  Mo.  App.  521. 

Nebraska.  —  U.  S.  Fidelity,  etc.,  Co.  v.  Ridg- 
ley,  (Neb.  1903)  97  N.  W.  Rep.  836. 

New  York.  —  See  Babcock  v.  Pacific  Mut.  L. 
Ins.  Co.,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 
306. 

North  Dakota.  —  Thompson  v.  Travelers'  Ins. 
Co.,  11  N.  Dak.  274 ;  Thompson  v.  Travelers' 
Ins.  Co.,  13  N.  Dak.  444. 

Oregon.  —  Stringham  v.  Mutual  L.  Ins.  Co., 
44  Oregon  447. 

Texas.  —  Mutual  Reserve  Fund  L.  Assoc.  v. 
Lovenberg,  24  Tex.  Civ.  App.  355  ;  Hartford  F. 
Ins.  Co.  v.  Ransom,  (Tex.  Civ.  App.  1901  )  61 
S.  W.  Rep.  1 44. 

Breach  Cannot  Be  Waived  by  Agent  unless  with 
Knowledge.  —  Rundell  v.  Anchor  F.  Ins.  Co., 
(Iowa  1904)  10 1  N.  W.  Rep.  517. 

3.  Waiver  of  One  Ground  Does  Not  Bar  Insist- 
ence on  Another.  —  Planters'  Mut.  Ins.  Co.  v. 
Loyd,  67  Ark.  584,  77  Am.  St.  Rep.  136;  Moore 
v.  Mutual  Reserve  Fund  L.  Assoc.,  133  Mich. 
S26. 

5.  Mere  Silence  or  Nonaction  Not  Waiver  — 
lozva. —  Rundell  v.  Anchor  F.  Ins.  Co.,  (Iowa 
1904)  101  N.  W.  Rep.  517. 

Kentucky.  —  Crutchfield  v.  Union  Cent.  L. 
Ins.  Co.,  113  Ky.  53. 

Michigan.  —  Hill  v.  Farmers'  Mut.  F.  Ins. 
Co.,  129  Mich.  141. 

New  York.  —  Meech  v.  National  Acc.  Soc, 
50  N.  Y.  App.  Div.  144;  Allen  v.  Dutchess 
County  Mut.  Ins.  Co.,  95  N.  Y.  App.  Div.  86. 

Pennsylvania.  —  Moore  v.  Niagara  F.  Ins. 
Co.,  199  Pa.  St.  49,  85  Am.  St.  Rep.  771. 

Wisconsin. —  Keith  v.  Royal  Ins.  Co.,  117 
Wis.  531  ;  Behling  v.  Northwestern  Nat.  L.  Ins. 
Co.,  1 1 7  Wis.  24. 

0-10.  1.  See  Glasscock  v.  Des  Moines  Ins. 
Co.,  125  Iowa  170. 

2.  Notice  of  Intention  to  Violate  Condition. — 
Lutz  v.  Anchor  F.  Ins.  Co.,  120  Iowa  136,  98 
Am.  St.  Rep.  349. 

4.  Waiver  by  Acceptance  of  Payment  of  Premium 
—  England.  —  Hemmings  v.  Sceptre  L.  Assoc., 
(1905)  1  Ch.  365. 

Canada.  —  Elson  v.  North  American  I..  Assur. 
Co.,  9  British  Columbia  474. 

United  States.  —  .Etna  L.  Ins.  Co.  v.  Frier- 
son,  (C.  C.  A.)  114  Fed.  Rep.  56;  Proctor  Coal 
Co.  v.  U.  S.  Fidelity,  etc.,  Co.,  124  Fed.  Rep. 
424. 

Florida.  —  Hartford  F.  Ins.  Co.  v.  Redding, 
(Fla.  1904)  37  So.  Rep.  62. 

Illinois.  —  Metropolitan  I..  Ins.  Co.  v.  Sulli- 
van, 1 1 2  111.  App.  500. 

Indiana.  —  German-American  Tns.  Co.  v. 
Ycagley,  163  Ind.  6sr,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (jd  c<\.)  940;  Philadelphia  F, 
Assoc.  v.  Yeaglcy,  34  Ind.  App.  387, 
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•Ml,     Insurod  Must  Understand  Payment  as  Waiver.  —  See  note  2. 

Whore  the  Premium  Is  Earned  Before  the  For/eiture.  —  See  note  3. 

A  Mere  Demand  for  Payment  Which  Is  Refused.  —  See  note  4. 

(d)  Requiring  Proofs  of  Loss.  —  See  note  5. 
9  14.     But  a  Distinction  Has  Been  Drawn  hy  Some  of  the  Authorities.  —  See  notes  I,  5. 

c.  By  Whom  Waiver  May  Be  Made  — (i)  President  or  Vice- 
President  of  Company.  —  See  note  6. 

943.    (3)  Agents —  (b)  General  Agent.  —  See  note  I. 

Issuance   of  Policy   with   Knowledge   of  Existing  Ground  of  Forfeiture.  —  See 

note  2. 


Iowa.  —  Newton  v.  Southwestern  Mut.  L. 
Assoc.,  116  Iowa  311. 

Kentucky.  —  Continental  Ins.  Co.  v.  Thomas- 
son,  (Ky.  1905)  84  S.  W.  Rep.  546. 

Maryland.  —  Baltimore  L.  Ins.  Co.  v.  Howard, 
95  Md.  244. 

Massachusetts.  —  White  v.  McPeck,  185 
Mass.  451. 

Michigan.  —  Pollock  v.  German  F.  Iris.  Co., 
127  Mich.  460. 

Mississippi-  —  Western  Assur.  Co.  v.  Phelps, 
77  Miss.  625 ;  Mechanics',  etc.,  Ins.  Co.  v. 
Smith,  79  Miss.  142.  See  also  Lewis  v.  Mutual 
Reserve  Fund  L.  Assoc.,  (Miss.  1900)  27  So. 
Rep.  649. 

M issouri.  —  Wagaman  v.  Security  Mut.  L. 
Ins.  Co.,  110  Mo.  App.  616;  Bushnell  v.  Farm- 
ers' Mut.  Ins.  Co.,  no  Mo.  App.  223. 

Nebraska.  —  Johnston  v.  Phelps  County 
Farmers'  Mut.  Ins.  Co.,  63  Neb,  21  ;  German 
Ins.  Co.  v.  Shadcr,  (Neb.  1903)  93  N.  W.  Rep. 
972  ;  Modern  Woodmen  of  America  v.  Colman; 
(Neb.  1903)  94  N.  W.  Rep.  814;  Farmers',  etc., 
Ins.  Co.  v.  Mickel,  (Neb.  1904)  100  N.  W.  Rep. 
130- 

New  Jersey.  —  See  Commercial  .Assur.  Co.  v. 
New  Jersey  Rubber  Co.,  61  N.  J.  Eq.  446. 

New  York.  —  Magner  v.  Mutual  L.  Assoc., 
17  N.  Y.  App.  Div.  13,  affirmed  162  N.  Y.  657; 
Peck  v.  Washington  L.  Ins.  Co.,  91  N.  Y.  App. 
Div.  597,  affirmed  181  N.  Y.  585. 

North  Carolina.  —  Perry  v.  Farmers'  Mut.  L. 
Ins.  Co.,  132  N.  Car.  283. 

Oregon.  —  Frasier  v.  New  Zealand  Ins.  Co., 
39  Oregon  342,  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  940. 

Texas.  —  Northwestern  L.  Assoc.  v.  Findley, 
29  Tex.  Civ.  App.  494;  Sun  L.  Ins.  Co.  v.  Phil- 
lips, (Tex.  Civ.  App.  1902)  70  S.  W.  Rep.  603. 

Vermont.  —  Fraser  v.  Home  L.  Ins.  Co.,  71 
Vt.  482. 

Retention  of  Premium  After  Knowledge  of 
Breach.  —  Metropolitan  L.  Ins.  Co.  v.  Moore, 
(Ky.  1904)  79  S.  W.  Rep.  219;  Mississippi 
Home  Ins.  Co.  v.  Dobbins,  81  Miss.  623;  New 
Jersey  Rubber  Co.  v.  Commercial  Union  Assur. 
Co.,  64  N.  J.  L.  580.  But  see  Robinson  v.  .•Etna 
F.  Ins.  Co.,  135  Ala.  650. 

Otherwise  if  Breach  Is  of  Promissory  Warranty. 
—  Medley  v.  German  Alliance  Ins.  Co.,  55  W. 
Va.  342- 

No  Waiver  if  Retention  Not  with  Intent  to 
Retain  Permanently.  —  Fraser  v.  /Etna  L.  Ins. 
Co.,  1 14  Wis.  510. 

Rule  Not  Applicable  Where  by  Term  of  Policy 
It  Is  to  Be  Void  if  Certain  Contingency  Occurs,  and 
Premiums  Forfeited. — Dickerson  v.  Northwestern 
Mut.  L.  Ins.  Co.,  zoo  111.  270. 


941.  2.  Fidelity  Mut.  L.  Ins.  Co.  v.  Price, 

(Ky.  1903)  77  S.  W.  Rep.  384. 

3.  Receipt  of  Premium  Earned  Before  For- 
feiture. — ■  Texas   F.    Ins.   Co.   v.   Knights  of 

Tabor  Lodge,  32  Tex.  Civ.  App.  328. 

4.  Cowen  v.  Equitable  L.  Assur.  Soc.,  (Tex. 
Civ.  App.  :90s)  84  S.  W.  Rep.  404. 

5.  Waiver  by  Requiring  Proofs  of  Loss  — 
Arkansas.  —  Planters'  Mut  Ins.  Co.  v.  Loyd, 
67  Ark.  584,  77  Am.  St.  Rep.  136. 

District  yf  Columbia.  —  Brown  v.  Commercial 
F.  Ins.  Co.,  21  App.  Cas.  (D.  C.)  325. 

Illinois.  —  Traders'  Mut.  L.  Ins.  Co.  v.  John- 
son, 200  111.  359,  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  941. 

Iowa.  —  Corson  v.  Anchor  Mut.  F.  Ins.  Co., 
113  Iowa  641. 

Missouri.  —  Dolan  v.  Missouri  Town  Mut.  F. 
Ins.  Co.,  88  Mo.  App.  666. 

Nebraska.  —  Fidelity  Mut.  F.  Ins.  Co,  v.  Mur- 
phy, (Neb.  1903)  95  N.  W.  Rep.  702;  German 
Ins.  Co.  v.  Stiner,  (Neb.  1902)  96  N.  W.  Rep. 
122. 

South  Carolina.  —  Norris  v.  Hartford  F.  Ins. 
Co.,  57  S.  Car.  358. 

Tennessee.  —  North  German  Ins.  Co.  v.  Mor- 
ton-Scott-Robertson Co.,  108  Tenn.  384;  West- 
chester F.  Ins.  Co.  v.  McAdco,  (Tenn.  Ch.  1899) 
57  S.  W.  Rep.  409. 

Texas.  — •  Couch  v.  Home  Protective  F.  Ins. 
Co.,  32  Tex.  Civ.  App.  44. 

Canada.  —  Mutchmor  v.  Waterloo  Mut.  F. 
Ins.  Co.,  4  Ont.  L.  Rep.  606.  ' 

942.  1.  See  American  Cent.  Ins.  Co.  v. 
Nunn,  98  Tex.  191,  reversing  (Tex.  Civ.  App. 
1904)  79  S.  W.  Rep.  88. 

5.  Insured  Informed  that  Forfeiture  Not  Waived. 
—  Fletcher  v.  Minneapolis  F.  &  M.  Mut.  Ins. 
Co.,  80  Minn.  152;  Loesch  v.  Union  Casualty, 
etc.,  Co.,  176  Mo.  654;  Keet-Rountree  Dry 
Goods  Co.  v.  Mercantile  Town  Mut.  Ins.  Co., 
too  Mo.  App.  504:  Meech  v.  National  Acc.  Soc, 
50  N.  Y.  App.  Div.  144 ;  Matthie  v.  Globe  F. 
Ins.  Co.,  174  N.  Y.  489,  affirming  68  N.  Y.  App. 
Div.  239. 

So  Where  Provision  in  Policy  that  Demanding 
Proofs  of  Loss  Is  Not  Waiver.  —  Curlee  v.  Texas 
Home  F.  Ins.  Co.,  31  Tex.  Civ.  App.  471,  472; 
Hayes  v.  U.  S.  Fire  Ins.  Co.,  132  N.  Car.  702. 

6.  Waiver  by  President  of  Company.  —  Brum- 
baugh v.  Home  Mut.  F.  Ins.  Co.,  20  Pa.  Super. 
Ct.  144. 

943.  1.  Waiver  by  General  Agent — Hewitt 
v.  American  Union  L.  Ins.  Co.,  (Supm.  Ct.  Tr. 
T.)  34  Misc.  (N.  Y.)  738,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  942;  Snyder  v. 
Neder'nnd  I..  Ins.  Co.,  202  Pa.  St.  161. 

2.  Effect  of  General  Agent's   Knowledge  oi 
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943.  Waiver  of  Conditions  to  Be  Performed  in  Future.  —  See  note  3. 
Waiver  After  Issuance  of  Policy.  —  See  note  4. 

(c)  Soliciting  Agent — ■  aa.  In  General  —  Waiver  at  Time  of  Iuuance  of  Policy. 

See  note  5. 

944.  Waiver  of  Conditions  as  to  Future  Conduct.  —  See  note  I. 
Waiver  After  Issuance  of  Policy.  —  See  note  3. 

945.  See  notes  1,  2. 

bb.  Insertion  of  False  Statements  in  Application.  —  See  notes  3,  4. 


Ground  of  Forfeiture  at  Time  of  Issuance  of  Policy. 

—  United  States.  —  Queen  Ins.  Co.  v.  Union 
Bank,  etc.,  Co.,  (C.  C.  A.)  111  Fed.  Rep.  697. 
But  see  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Assoc.,  183  U.  S.  308. 

Arkansas.  —  State  Mut.  Ins.  Co.  v.  Latourette, 
71  Ark.  24.?,  100  Am.  St.  Rep.  63. 

Kentucky.  —  Standard  L.,  etc.,  Ins.  Co.  v. 
Holloway,  (Ky.  1903)  72  S.  W.  Rep.  796. 

Mississippi.  —  Western  Assur.  Co.  v.  Phelps, 
77  Miss.  625. 

Missouri.  —  Hackett  v.  Philadelphia  Under- 
writers, 79  Mo.  App.  16;  Flournoy  v.  Traders 
Ins.  Co.,  80  Mo.  App.  655 ;  Chamberlain  v. 
British-American  Assur.  Co.,  80  Mo.  App.  589; 
De  Soto  v.  American  Guaranty  Fund  Mut.  F. 
Ins.  Co.,  102  Mo.  App.  1. 

New  York.  —  Genung  v.  Metropolitan  L.  Ins. 
Co.,  60  N.  Y.  App.  Div.  424 ;  Blass  v.  Agricul- 
tural Ins.  Co.,  18  N.  Y.  App.  Div.  481,  affirmed 
162  N.  Y.  639;  Wells  v.  Metropolitan  L.  Ins. 
Co.,  19  N.  Y.  App.  Div.  18,  affirmed  163  N.  Y. 
572;  Ames  v.  Manhattan  L.  Ins.  Co.,  31  N.  Y. 
App.  Div.  180,  affirmed  167  N.  Y.  584. 

North  Carolina.  —  McCarty  v.  Imperial  Ins. 
Co.,  126  N.  Car.  820;  Clapp  v.  Farmers'  Mut. 
F.  Ins.  Assoc.,  126  N.  Car.  388;  Strause  v. 
Palatine  Ins.  Co.,  128  N.  Car.  64. 

Texas.  —  National  Fraternity  v.  Karnes,  24 
Tex.  Civ.  App.  607 ;  Continental  F.  Assoc.  v. 
Norris,  30  Tex.  Civ.  App.  299. 

Utah.- — Osborne  v.  Phenix  Ins.  Co.,  23  Utah 
428. 

9  I  'i .  3.  Power  of  General  Agent  to  Waive  Con- 
ditions as  to  Future  Action.  — Gillum  v.  Phila- 
delphia F.  Assoc.,  106  Mo.  App.  673. 

4.  Power  of  General  Agent  to  Waive  After 
Issuance  of  Policy.  —  Robinson  v.  .'Etna  Ins.  Co., 
128  Ala.  477;  Continental  F.  Ins.  Co.  v.  Brooks, 
131  Ala.  614  ;  Citizens'  Ins.  Co.  v.  Stoddard,  197 
111.  330,  citing  16  Am.  and  Fnc.  Encyc.  of  Law 
(2d  ed.)  943  ;  Merchants  Ins.  Co.  v.  Oberman, 
99  111.  App.  357;  German  Ins.  Co.  v.  Allen,  69 
Kan.  729  ;  Union  Trust  Co.  v.  Provident  Wash- 
ington Ins.  Co.,  79  Mo.  App.  362 ;  Purcell  v. 
Land  Title  Guarantee  Co.,  04  Mo.  App.  5  ;  Kehm 
V,  German  Mut.  Ins.  Co.,  1 1  Ohio  Dec.  739, 
citing  16  Am.  and  Eng.  Encvc.  of  Law  (2d  ed.) 
943- 

6.  Waiver  by  Soliciting  Agent  at  Time  of  Issu- 
ance of  Policy —  United  States.  —  Palatine  Ins. 
Co.  v.  McEIroy,  40  C.  C.  A.  441. 

Alabama.  —  Pope  v.  Glens  Falls  Ins.  Co.,  130 
Ala.  356;  Cassimus  v.  Scottish  Union,  etc.,  Ins. 
Co.,  135  Ala.  256. 

Indiana.  —  German-American  Ins.  Co.  v. 
Yeagley,  163  Ind.  651,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  942,  943. 

Iowa.  —  Independent  School   Dist.  v.  Fidel- 
ity Ins.  Co.    113  Iowa  65;  McKibban  v.  Des 
Moines  Ins.  Co.,  114  Iowa  41. 
3  Supp.  E.  of  L. — 44 


Kentucky.  —  Citizens'  Ins.  Co.  v.  Crist,  (Ky. 
1900)  56  S.  W.  Rep.  658;  Germania  Ins.  Co.  v. 
Wingfield,  (Ky.  1900)  57  S.  W.  Rep.  456;  Ger- 
mania Ins.  Co.  v.  Ashby,  112  Ky.  303,  99  Am. 
St.  Rep.  295. 

Minnesota.  —  Otte  v.  Hartford  L.  Ins.  Co., 
88  Minn.  423,  97  Am.  St.  Rep.  532. 

Missouri.  —  Rickey  v.  German  Guarantee 
Town  Mut.  F.  Ins.  Co.,  79  Mo.  App.  48s  ;  Mont- 
gomery v.  Lebanon  Town  Mut.  F.  Ins.  Co.,  80 
Mo.  App.  500 ;  Bush  v.  Missouri  Town  Mut. 
Ins.  Co.,  85  Mo.  App.  155;  Ormsby  v.  Laclede 
Farmers'  Mut.  F.,  etc.,  Ins.  Co.,  98  Mo.  App. 
37i- 

New  York.  —  Mead  v.  Saratoga,  etc.,  F.  Ins. 
Co.,  81  N.  Y.  App.  Div.  282,  affirmed  179  N.  Y. 
537.  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  943. 

Ohio.  —  Kehm  v.  German  Mut.  Ins.  Co.,  it 
Ohio  Dec.  739,  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  943. 

Texas.  —  Northwestern  L.  Assoc.  v.  Findley, 
29  Tex.  Civ.  App.  494.  But  see  Hartford  F. 
Ins.  Co.  v.  Walker,  94  Tex.  473. 

Contra  as  to  Medical  Examiner.  —  John  Han- 
cock Mut.  L.  Ins.  Co.  v.  Houpt,  113  Fed.  Rep. 
572. 

914.  1.  Waiver  by  Soliciting  Agent  of  Con- 
ditions as  to  Future  Conduct. — Cornelius  v.  Farm- 
ers Ins.  Co.,  113  Iowa  183;  Sowers  v.  Mutual 
F.  Ins.  Co.,  113  Iowa  551;  Rundell  v.  Anchor 
F.  Ins.  Co.,  (Iowa  1904)  101  N.  W.  Rep.  517; 
Kehm  v.  German  Mut.  Ins.  Co.,  11  Ohio  Dec. 
739,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  944;  Orient  Ins.  Co.  v.  Prather,  25 
Tex.  Civ.  App.  446  ;  Maupin  v.  Scottish  Union, 
etc.,  Ins.  Co.,  53  W.  Va.  557,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  944.  See  also 
Hartford  F.  Ins.  Co.  v.  Post,  25  Tex.  Civ.  App. 
428. 

3.  Soliciting  Agent  Unauthorized  to  Make 
Waiver  After  Issuance  of  Policy.  —  American  Ins. 
Co.  v.  Walston,  111  III.  App.  133;  Elliott  v. 
Farmers  Ins.  Co.,  114  Iowa  154;  Barry,  etc., 
Lumber  Co.  v.  Citizens'  Ins.  Co.,  136  Mich.  42; 
Kehm  v.  German  Mut.  Ins.  Co.,  1 1  Ohio  Dec. 
739,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  944  ;  Union  Cent.  L.  Ins.  Co.  v.  Hook, 
62  Ohio  St.  256 ;  Eureka  F.  &  M.  Ins.  Co.  v. 
Baldwin,  62  Ohio  St.  368.  See  also  Travelers' 
Ins.  Co.  v.  Myers,  62  Ohio  St.  520. 

915.  1.  Robinson  v.  /Etna  Ins.  Co.,  128 
Ala.  477  ;  Cassimus  v.  Scottisli  Union,  etc.,  Ins. 
Co.,  135  Ala.  256. 

2.  Lippman  v.  ./'Etna  Ins.  Co.,  120  Ga.  247; 
A.  M.  Todd  Co.  v.  Farmers'  Mut.  F.  Ins.  Co., 
(Mich.  1904)  100  N.  W.  Rep.  442,  citing  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  944. 

3.  False  Statements  Inserted  by  Agent  in  Ap- 
plication — ■  Arkansas.  —  Franklin  L.  Ins.  Co.  v. 
Galligan,  71  Ark.  295,  100  Am.  St.  Rep.  73. 
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940.     Applicant's  Ignoranoe  of  Falsa  Statements.  —  See  notes  I,  2,  3,  5. 

Where  the  Agent,  on  His  Own  Responsibility,  Writes  an  Answer,  Though  with  the 
Knowlcdgo  and  Assent  of  the  Applicant.  —  See  note  6- 

Effoct  of  Stipulation  in  Application  that  Insurer  Shall  Be  Bound  by  Written  State- 
ments Only.  —  See  note  8. 

1)  17.     Provision  that  Solicitor  Shall  Be  Agent  of  Applicant.  —  See  note  2. 
Where  There  Is  Fraud  or  Collusion.  —  See  note  3. 
(d)  Adjuster.  —  See  notes  6,  7,  8. 

California.  —  Parrish  v.  Rosebud  Min.,  etc., 
Co.,  140  Cal.  635. 

Illinois.  —  Globe  Mut.  L.  Ins.  Assoc.  v. 
Ahem,  [91  111.  167,  affirming  92  111.  App.  326; 
Provident  Sav.  L.  Assur.  Soc.  v.  Cannon,  201 
111.  260;  Metropolitan  L.  Ins.  Co.  v.  Larson,  85 
111.  App.  143  ;  Fidelity,  etc.,  Co.  v.  Oehne,  94  111. 
App.  117;  Prudential  Ins.  Co.  v.  Haley,  91 
111.  App.  363,  affirmed  189  111.  317. 

Iowa.  —  Parno  v.  Iowa  Merchants  Mut.  Ins. 
Co.,  114  Iowa  132;  Taylor  v.  Anchor  Mut.  F. 
Ins.  Co.,  116  Iowa  625,  93  Am.  St.  Rep.  261; 
Schaeffer  v.  Anchor  Mut.  F.  Ins.  Co.,  113  Iowa 
652. 

M innesota. —  Otte  v.  Hartford  L.  Ins.  Co.,  88 
Minn.  423,  97  Am.  St.  Rep.  532. 

Missouri.  — ■  Gibson  v.  German-American 
Town  Mut.  Ins.  Co.,  85  Mo.  App.  41  ;  Fuller 
Bros.  Toll  Lumber,  etc.,  Co.  v.  Fidelity,  etc.,  Co., 
94  Mo.  App.  490 ;  Ross-Langford  v.  Mercantile 
Town  Mut.  Ins.  Co.,  97  Mo.  App.  79  ;  Ormsby 
v.  Laclede  Farmers'  Mut.  F.,  etc.,  Ins.  Co.,  98 
Mo.  App.  371. 

Nebraska.  —  Fidelity  Mut.  F.  Ins.  Co.  v. 
Lowe,  (Neb.  190J)  93  N.  W.  Rep.  749. 

New  York.  —  Mead  v.  Saratoga,  etc.,  F.  Ins. 
Co.,  81  N.  Y.  App.  Div.  282,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  945,  affirmed  179 
N.  Y.  537 ;  Fay  v.  Prudential  Ins.  Co.,  80  N. 
Y.  App.  Div.  350 ;  Hayes  v.  Saratoga,  etc.,  F. 
Ins.  Co.,  81  N.  Y.  App.  Div.  287,  affirmed  179 
N.  Y.  535  ;  Carmichael  v.  John  Hancock  Mut. 
L.  Ins.  Co.,  (Supm.  Ct.  App.  T.)  45  Misc.  (N. 
Y.)  597;  Blass  v.  Agricultural  Ins.  Co.,  18  N. 
Y.  App.  Div.  481,  affirmed  162  N.  Y.  639; 
Tooker  v.  Security  Trust  Co.,  26  N.  Y.  App. 
Div.  372,  affirmed  165  N.  Y.  608. 

Ohio.  — -  North  American  Acc.  Ins.  Co.  v. 
Sickles,  23  Ohio  Cir.  Ct.  594. 

Pennsylvania.  —  Carnes  v.  Farmers'  F.  Ins. 
Co.,  20  Pa.  Super.  Ct.  634.  See  also  Sitler  v. 
Spring  Garden  Mut.  F.  Ins.  Co.,  18  Pa.  Super. 
Ct.  148. 

Tennessee.  —  Home  Ins.  Co.  v.  Hancock,  106 
Tenn.  513. 

Texas. —  Order  of  Columbus  v.  Fuqua,  (Tex. 
Civ.  App.  1 901)  60  S.  W.  Rep.  1020. 

Washington.  —  Foster  v.  Pioneer  Mut.  Ins. 
Assoc.,  37  Wash.  288. 

Medical  Examiner.  —  Sternaman  v.  Metropoli- 
tan L.  Ins.  Co.,  170  N.  Y.  13,  88  Am.  St.  Rep. 
625:  Ames  v.  Manhattan  L.  Ins.  Co.,  31  N.  Y. 
App.  Div.  180,  affirmed  167  N.  Y.  584:  Bennett 
v.  Massachusetts  Mut.  L.  Ins.  Co.,  107  Tenn.  371. 

Contra.  —  O'Rourke  v.  John  Hancock  Mut.  L. 
Ins.  Co.,  23  R.  I.  457,  91  Am.  St.  Rep.  643. 

//  Application  Makes  Agent  Agent  of  Insurer 
Rule  in  Text  Applies.  —  Leonard  v.  New  Eng« 
land  Mut.  L.  Ins.  Co..  22  R.  I.  519- 

945.  4.  Metropolitan  L.  Ins.  Co.  v.  Larson, 
85  111  App.  143, 


946.  1.  Applicant  Ignorant  of  False  State- 
ment. —  Metropolitan  L.  Ins.  Co.  v.  Larson,  85 
111.  App.  143. 

2.  Applicant  Unable  to  Read  and  Write.  — 

Lewis  v.  Mutual  Reserve  Fund  L.  Assoc.,  (Miss. 
1900)  27  So.  Rep.  649. 

3.  Signing  Without  Beading.  —  Metropolitan 
L.  Ins.  Co.  v.  Larson,  85  111.  App.  143  ;  Mead 
v.  Saratoga,  etc.,  F.  Ins.  Co.,  81  N.  Y.  App.  Div. 
282,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  946,  affirmed  179  N.  Y.  537;  Jacobs  v. 
Northwestern  L.  Assur.  Co.,  30  N.  Y.  App.  Div. 
285,  affirmed  164  N.  Y.  582;  Continental  F.  Ins. 
Co.  v.  Whitaker,  112  Tenn.  151,  105  Am.  St. 
Rep.  916.  See  also  Medley  v.  German  Alliance 
Ins.  Co.,  55  W.  Va.  342.  Contra,  Kniseley  v. 
British  America  Assur.  Co.,  32  Ont.  376. 

Failure  to  Bead  Inexcusable  Negligence  Barring 
Becovery.  —  Biggar  v.  Rock  L.  Assur.  Co., 
(1902)  1  K.  B.  516. 

No  Estoppel  if  Copy  of  Application  Attached  to 
Policy  and  Delivered  to  Insured.  —  Hook  v. 
Michigan  Mut.  L.  Ins.  Co.,  (Supm.  Ct.  Tr.  T.) 
44  Misc.  (N.  Y.)  478. 

5.  False  Statements  Inserted  After  Applicant 
Has  Signed.  —  Ormsby  v.  Laclede  Farmers'  Mut. 
F.,  etc.,  Ins.  Co.,  105  Mo.  App.  143. 

6.  Agent  Misinforming  Applicant.  —  Carrollton 
Furniture  Mfg.  Co.  v.  American  Credit  Indem- 
nity Co.,  (C.  C.  A.)  115  Fed.  Rep.  77,  affirmed 
(C.  C.  A.)  124  Fed.  Rep.  25;  American  Ins.  Co. 
v.  Walston,  11 1  111.  App.  133;  Montgomery  v. 
Lebanon  Town  Mut.  F.  Ins.  Co.,  80  Mo.  App. 
500;  Sun  L.  Ins.  Co.  v.  Phillips,  (Tex.  Civ.  App. 
1902)  70  S.  W.  Rep.  603.  See  also  McMaster 
v.  New  York  L.  Ins.  Co.,  183  U.  S.  25. 

8.  Provisions  that  Verbal  Statements  Not  Bind- 
ing. —  Dimick  v.  Metropolitan  L.  Ins.  Co.,  69 
N.  J.  L.  384 ;  Fidelity  Mut.  L.  Assoc.  v.  Harris, 
94  Tex.  25,  86  Am.  St.  Rep.  813  ;  Delaware  Ins. 
Co.  v.  Harris,  26  Tex.  Civ.  App.  537.  Contra, 
Parno  v.  Iowa  Merchants  Mut.  Ins.  Co.,  114 
Iowa  132;  Sternaman  v.  Metropolitan  L.  Ins. 
Co.,  170  N.  Y.  13,  88  Am.  St.  Rep.  625. 

947.  2.  Contra,  Reilly  v.  Empire  L.  Ins. 
Co.,  99  N.  Y.  App.  Div.  535. 

3.  Effect  of  Collusion  Between  Agent  and  As- 
sured. —  Mattson  v.  Modern  Samaritans,  91 
Minn.  434. 

6.  Contra,  Couch  v.  Home  Protection  F.  Ins. 
Co.,  32  Tex.  Civ.  App.  44. 

7.  Germania  F.  Ins.  Co.  v.  Pitcher,  160  Tnd. 
392 ;  Ohio  Farmers'  Ins.  Co.  v.  Vogel,  (Ind. 
App.  1905)  73  N.  E.  Rep.  612;  Morgan  v.  Illi- 
nois Ins.  Co.,  130  Mich.  427;  Roberts  v.  In- 
surance Co.  of  America,  94  Mo.  App.  142; 
Strause  v.  Palatine  Ins.  Co.,  128  N.  Car.  64; 
Western  Assur.  Co.  v.  Pharand,  1 1  Quebec  K. 
B.  144,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  947.  See  also  Lancashire  Ins.  Co.  v. 
Barnard,  (C.  C.  A.)  11 1  Fed.  Rep.  703. 


690 


Vol.  XVI. 


INSURANCE. 


948  950 


948.  (e)  Collector.  —  See  note  i. 

(f)  Effect  of  Agent's  Knowledge  Acquired  Outside  of  Agency.  —  See  note  2. 
Notice  After  Issuance  of  Policy.  —  See  note  4. 

Knowledge  Acquired  as  Agent  of  Other  Insurer.  —  See  note  5. 

(g)  Limitations  of  Authority  —  bb.  Limitations  on  Face  of  Policy  —  (bb)  Clauses 
Prohibiting  Waiver  by  Agents  —  Effect  on  Agent's  Authority  At  or  Before  Issuance  of  Policy.  — 

See  note  8. 

949.  Effect  on  Agent's  Authority  After  Issuance  of  Policy  —  Soliciting  Agent.  —  See 
note  1. 

General  Agent.  —  See  notes  2,  3. 

(cc)  Limitations  as  to  Mode  of  Waiver  —  aaa.  Effect  on  Agent's  Authority  At  or  Before 
Issuance  of  Policy.  —  See  note  4. 

950.  bbb  Effect  on  Agent's  Authority  After  Issuance  of  Policy.  —  See  notes  2,  3,  4. 


947.  8.  Georgia  Home  Ins.  Co.  v.  Allen, 
128  Ala.  451;  Dobson  v.  Hartford  F.  Ins.  Co., 
86  N.  Y.  App.  Div.  115,  affirmed  179  N.  Y.  557; 
Western  Assur.  Co.  v.  Pharand,  1 1  Quebec  K. 
B.  144,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  947.  See  also  Corson  v.  Anchor  Mut. 
F.  Ins.  Co.,  113  Iowa  641. 

94S.  1.  Otherwise  When  Agent  Also  Solicitor. 
—  Wagaman  v.  Security  Mut.  L.  Ins.  Co.,  no 
Mo.  App.  616. 

2.  Agent's  Knowledge  Acquired  Outside  of 
Agency.  —  Sergent  v.  Liverpool,  etc.,  Ins.  Co., 
66  N.  Y.  App.  Div.  46  ;  Sitler  v.  Spring  Garden 
Mut.  F.  Ins.  Co.,  18  Pa.  Super.  Ct.  139;  Na- 
tional Fraternity  v.  Karnes,  24  Tex.  Civ.  App. 
607  ;  Ash  v.  Fidelity  Mut.  L.  Assoc.,  26  Tex. 
Civ.  App.  501. 

Company  Liable  if  Transactions  Merely  Contem- 
poraneous. —  Rickey  v.  German  Guarantee  Town 
Mut.  F.  Ins.  Co.,  79  Mo.  App.  485. 

4.  Union  Trust  Co.  v.  Provident  Washington 
Ins.  Co.,  79  Mo.  App.  362.  See  also  Moore  v. 
Niagara  F.  Ins.  Co.,  199  Pa.  St.  49,  85  Am.  St. 
Rep.  771. 

5.  Rule  Applied  to  Soliciting  Agent.  —  Tur- 
ner v.  Providence-Washington  Ins.  Co.,  86  Mo. 
App.  387. 

8.  Agent's  Powers  Before  Issuance  Not  Affected 
by  Clauses  in  Policy  Not  Known  to  Insured.  — 

Andrus  v.  Maryland  Casualty  Co.,  91  Minn.  358; 
Westchester  F.  Ins.  Co.  v.  Wagner,  24  Tex. 
Civ.  App.  140  ;  Medley  v.  German  Alliance  Ins. 
Co.,  55  W.  Va.  342,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d.  ed.)  948.  But  see  Thorn- 
ton v.  Travelers'  Ins.  Co.,  116  Ga.  121,  94  Am. 
St.  Rep.  99. 

Where  the  policy  provided  that  no  person 
should  have  power  to  waive  any  of  the  condi- 
tions of  "this  contract,"  it  was  held  that  this 
referred  to  the  policy  as  delivered,  and  not  to 
the  blank  form.  State  Ins.  Co.  v.  Hale,  (Neb. 
1901)  95  N.  W.  Rep.  473. 

Restriction  in  Policy  on  Agent's  Authority  Can- 
not Relate  Back  to  Period  Prior  to  Delivery  of 
Policy.  —  Fidelity  Mut.  F.  Ins.  Co.  v.  Lowe, 
(Neb.  1903)  93  N.  W.  Rep.  749. 

949.  1.  Prohibition  of  Waiver  by  Soliciting 
Agent  After  Issuance.  —  London  Guarantee, 
etc.,  Co. -v.  Missouri,  etc.,  Coal  Co.,  103  Mo. 
App.  530 ;  Legnard  v.  Standard  L.,  etc.,  Ins. 
Co.,  81  N.  Y.  App.  Div.  320;  Hewitt  v.  Ameri- 
can Union  L.  Ins.  Co.,  85  N.  Y.  App.  Div.  279 ; 
Travelers  Ins.  Co.  v.  Myers,  62  Ohio  St.  529; 
Pigott  v.  Employers'  Liability  Assur.  Corp.,  31 
Ont.  666. 


Statutory  Modification. —  In  Iowa  it  is  pro- 
vided by  statute  that  all  agents  shall  be  held  to 
have  authority  to  transact  all  business  within 
the  scope  of  their  employment,  notwithstanding 
any  clause  in  the  application,  policy,  etc. 
Liquid  Carbonic  Acid  Mfg.  Co.  v.  Phoenix  Ins. 
Co.,  126  Iowa  225. 

2.  General  Agent.  —  Porter  v.  Home  Friendly 
Soc,  114  Ga.  937. 

3.  General  Agent  of  Foreign  Company.  — 
Gwaltney  v.  Provident,  etc.,  L.  Assur.  Soc,  132 
N.  Car.  925;  ;Etna  L.  Ins.  Co.  v.  Fallow,  110 
Tenn.  720  ;  Philadelphia  F.  Assoc.  v.  Masterson, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  49. 

4.  Authority  At  or  Before  Issuance  —  Mode  of 
Waiver  —  Alabama.  —  Pope  v.  Glens  Falls  Ins. 
Co.,  130  Ala.  356. 

Maryland.  —  See  Mallette  v.  British  American 
Assur.  Co.,  91  Md.  471. 

Missouri.- — Rickey  v.  German  Guarantee 
Town  Mut.  F.  Ins.  Co.,  79  Mo.  App.  485 ; 
Flournoy  v.  Traders'  Ins.  Co.,  80  Mo.  App. 
655  ;  Bush  v.  Missouri  Town  Mut.  Ins.  Co.,  85 
Mo.  App.  155;  Wolf  v.  Dwelling-House  Ins. 
Co.,  86  Mo.  App.  580. 

New  York.  —  Stage  v.  Home  Ins.  Co.,  76 
N.  Y.  App.  Div.  509 ;  Benjamin  v.  Palatine 
Ins.  Co.,  80  N.  Y.  App.  Div.  260,  affirmed  177 
N.  Y.  588;  Skinner  v.  Norman,  165  N.  Y.  565, 
80  Am.  St.  Rep.  776,  reversing  18  N.  Y.  App. 
Div.  609. 

South  Dakota.  —  Vesey  v.  Commercial  Union 
Assur.  Co.,  (S.  Dak.  1904)  101  N.  W.  Rep. 
1074. 

Texas.  —  Westchester  F.  Ins.  Co.  v.  Wagner, 
24  Tex.  Civ.  App.  140 ;  Continental  F.  Assoc. 
v.  Norris,  30  Tex.  Civ.  App.  299. 

Virginia.  —  Virginia  F.  &  M.  Ins.  Co.  v.  Rich- 
mond Mica  Co.,  102  Va.  429,  102  Am.  St.  Ren. 
846. 

West  Virginia.  —  Medley  v.  German  Alliance 
Ins.  Co.,  55  W.  Va.  342,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  949. 

Wisconsin.  —  Welch  v.  Philadelphia  F. 
Assoc..  120  Wis.  456. 

Contra.  —  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Assoc.,  183  U.  S.  308:  Mutual  Reserve 
Fund  L.  Assoc.  v.  Stephens,  115  Ga.  192; 
Mutual  L.  Ins.  Co.  v.  Gancy,  in  Ga.  865; 
Reese  v.  Fidelity  Mut.  L.  Assoc..  m  Ga.  482; 
Liyerpool,  etc.,  Ins.  Co.  v.  T.  M.  Richardson 
Lumber  Co.,  1 1  Okla.  585. 

9^9.  2.  Thouerh  Waiver  Required  to  Be  In- 
dorsed, Parol  Waiver  Valid.  — Orient  Ins.  Co. 
v.  McKnight,  197  111.  igo  ;  Pollock  v.  German 
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See  note 

—  a.  Wii 
953. 
9.11. 

Has  Niiv 


—  See  no 


Vorbal  Consent  of  Soliciting  Agent  Whore  Policy  Requires  Writing.  —  See  note  I. 
Prohibition  of  Parol  Waiver  by  Officers  and  Agents  Generally.  —  See  notes  3,  4,  5. 
Under  Statute  Adopting  Standard  Form  of  Policy.  —  See  note  7. 

(dd)  Application  of  Limitations  to  Waiver  of  Conditions  to  Be  Per formed  A ftcr  Loss. — 

I.  "  *A 

VI.  Liability  for  Premiums  —  1.  Liability  of  Assured  for  Premiums 

en  Policy  Is  Void.  —  See  note  2. 

c  When  Liability  on  Policy  Is  Suspended. —  See  note  8. 

2.  Liability  of  Insurer  for  Return  of  Premiums  —  b.  When  Risk 
ER  ATTACHED  —  (1)  Insurer  Must  Return  Premiums.  —  See  note  2. 

Effect  of  Estoppel  upon  Company.  —  See  note  3. 

(2)  Misrepresentation,  Concealment,  or  False  Warranty  by  Assured. 
te  4. 


F.  Ins.  Co.,  127  Mich.  460;  Kotwicki  v.  Thu- 
ringia  Ins.  Co.,  134  Mich.  82;  Kehm  v.  Ger- 
man Mut.  Ins.  Co.,  11  Ohio  Dec.  739,  citing  16 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  950; 
Home  Mut.  Ins.  Co.  v.  Nichols,  (Tex.  Civ.  App. 
1903)  72  S.  W.  Rep.  440;  .■Etna  Ins.  Co.  v. 
Eastman,  (Tex.  Civ.  App.  1904)  80  S.  W. 
Rep.  255.  See  also  Cove  v.  Home  Ins.  Co.,  57 
S.  Car.  347. 

950.  3.  Verbal  Waiver  of  General  Agent 
Binding. —  Continental  F.  Ins.  Co.  v.  Brooks, 
131  Ala.  614;  Blass  v.  Agricultural  Ins.  Co.,  18 
N.  Y.  App.  Div.  481,  affirmed  162  N.  Y.  639; 
Northam  v.  International  Ins.  Co.,  45  N.  Y. 
App.  Div.  177,  affirmed  165  N.  Y.  666. 

4.  Failure  to  Indorse  Not  Chargeable  to  Insured. 

—  Queen  Ins.  Co.  v.  Straugham,  70  Kan. 
186. 

If  Policy  Not  Produced  by  Assured  No  Waiver. 

—  N'ortham  v.  Dutchess  County  Mut.  Ins.  Co., 
166  N.  Y.  319,  82  Am.  St.  Rep.  655. 

95 1 .  1.  Oral  Waiver  of  Mere  Soliciting  Agent 
Where    Policy    Requires    Written    Consent.  — 

Nixon  v.  Travellers'  Ins.  Co.,  25  Wash.  254. 
See  also  Hunt  v.  State  Ins.  Co.,  66  Neb.  121. 

3.  General  Provision  Held  Inoperative.  — 
Phenix  Ins.  Co.  v.  Caldwell,  187  111.  73;  Union 
Cent.  L.  Ins.  Co.  v.  Whetzel,  29  Ind.  App.  658; 
German-American  Ins.  Co.  v.  Yellow-Poplar 
Lumber  Co.,  (Ky.  1905)  84  S.  W.  Rep.  551  ; 
Thompson  v.  Traders'  Ins.  Co.,  169  Mo.  12; 
Montgomery  v.  Lebanon  Town  Mut.  F.  Ins. 
Co.,  80  Mo.  App.  500 ;  Ross-Langford  v.  Mer- 
cantile Town  Mut.  Ins.  Co.,  97  Mo.  App.  79; 
Kehm  v.  German  Mut.  Ins.  Co.,  11  Ohio  Dec. 
739,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  951  ;  /Etna  L.  Ins.  Co.  v.  Fallow,  no 
Tenn.  720.  See  also  Bingler  v.  Mut.  Ben. 
L.  Ins.  Co.,  10  Kan.  App.  6. 

Such  Condition  Precludes  Only  Express  Waiver, 
and  Not  Waiver  by  Conduct.  —  Metropolitan  L. 
Ins.  Co.  v.  Sullivan,  112  111.  App.  500. 

4.  Held  Valid.  —  Iowa  L.  Ins.  Co.  v.  Lewis, 
187  U.  S.  335;  Atlas  Reduction  Co.  v.  New 
Zealand  Ins.  Co.,  121  Fed.  Rep.  929;  Pennsyl- 
vania Casualty  Co.  v.  Bacon,  (C.  C.  A.)  133 
Fed.  Rep.  907  ;  Hartford  F.  Ins.  Co.  v.  Landfare, 
63  Neb.  559 ;  Wheeler  v.  U.  S.  Casualty  Co., 
71  N.  J.  L.  396;  Kehm  v.  German  Mut.  Ins. 
Co.,  11  Ohio  Dec.  739,  citing  16  Am.  and  Eng. 
En-cyc.  of  Law  (2d  ed.)  951;  Union  Cent.  L. 
Ins.  Co.  v.  Hook,  62  Ohio  St.  256;  Ritchie 
County  Bank  v.  Fireman's  Ins.  Co.,  55  W.  Va. 

261.  '  4  ■  ^"W 


5.  Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Assoc.,  183  U.  S.  308;  Crutchfield  v.  Union 
Cent.  L.  Ins.  Co.,  113  Ky.  53. 

7.  Under  Standard  Policy.  —  Hicks  v.  British 
America  Assur.  Co.,  162  N.  Y.  284. 

952.  1.  Limitations  Held  Inapplicable  to  Con- 
ditions to  Be  Performed  After  Loss.  —  Indian 
River  State  Bank  v.  Hartford  F.  Ins.  Co.,  (Fla. 

1903)  35  So.  Rep.  228;  Citizens'  Ins.  Co.  v. 
Stoddard,  197  111.  330,  tiling  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  952;  Ohio  Farmers' 
Ins.  Co.  v.  Vogel,  (Ind.  App.  1905)  73  N.  E. 
Rep.  612;  Perpetual  Bldg.,  etc.,  Assoc.  v.  U.  S. 
Fidelity,  etc.,  Co.,  118  Iowa  729;  Partridge  v. 
Milwaukee  Mechanics'  Ins.  Co.,  13  N.  Y.  App. 
Div.  519,  affirmed  162  N.  Y.  597;  Strause  v. 
Palatine  Ins.  Co.,  128  N.  Car.  64;  Stacy  v. 
Norwich  Union  F.  Ins.  Soc,  25  Ohio  Cir.  Ct.  67, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
952;  Medley  v.  German  Alliance  Ins.  Co.,  55 
W-  Va.  342.  See  also  Wheeler  v.  U.  S.  Casualty 
Co.,  71  N.  J.  L.  396.  But  see  Graham  v. 
Niagara  F.  Ins.  Co.,  106  Ga.  840;  Travelers' 
Ins.  Co.  v.  Myers,  62  Ohio  St.  529. 

2.  Insured  May  Waive  Fraud  and  Become  Liable 
on  Note.  —  National  Life,  etc.,  Co.  v.  Omans, 
(Mich.  1904)  100  N.  W.  Rep.  595. 

953.  8.  When  Liability  upon  Policy  Is  Sus- 
pended. —  Economic  L.  Assoc.  v.  Spinney,  116 
Iowa  385  ;  Rundell  v.  Anchor  F.  Ins.  Co.,  (Iowa 

1904)  101  N.  W.  Rep.  517;  Houston  v.  Farmers, 
etc.,  Ins.  Co.,  64  Neb.  138;  Home  L.  Assoc.  v. 
Walsh,  36  Nova  Scotia  73. 

954.  2.  When  Risk  Has  Never  Attached.  — 
Griffin  v.  Equitable  Assur.  Soc,  (Ky.  1905)  84 
S.  W.  Rep.  1 164;  McCann  v.  Metropolitan  L. 
Ins.  Co.,  177  Mass.  280;  Stilwell  v.  Covenant 
Mut.  L.  Ins.  Co.,  83  Mo.  App.  215;  Vining  v. 
Franklin  F.  Ins.  Co.,  89  Mo.  App.  311  ;  Ameri- 
can Union  L.  Ins.  Co.  v.  Wood,  (Tex.  Civ.  App. 
1900)  57  S.  W.  Rep.  685  ;  Anderson  v.  New 
York  L.  Ins.  Co.,  34  Wash.  616;  Summers  v. 
Mutual  L.  Ins.  Co.,  12  Wyo.  369,  107  Am.  St. 
Rep.  952.  Contra,  Thompson  v.  Travelers'  Ins. 
Co.,  11  N.  Dak.  274. 

No  Recovery  if  Contract  Illegal  and  Against 
Public  Policy.  —  Work  v.  'American  Mut.  L.  Ins. 
Co.,  31  Ind.  App.  153. 

3.  See  Bennett  v.  Massachusetts  Mut.  L.  Ins. 
Co.,  107  Tenn.  371  :  McElwain  v.  Metropolitan 
L.  Ins.  Co.,  50  N.  Y.  App.  Div.  63. 

4.  Fay  v.  Prudential  Ins.  Co..  80  N.  Y.  App. 
Div.  350.  See  also  Brophy  v.  North  American 
L.  Assur.  Co.,  32  Can.  Sup.  Ct.  261. 
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954.  c.  When  Risk  Has  Attached  — (i)  Forfeiture  of  Insurance  by 
Acts  of  Assured.  —  See  note  5. 

(2)  Wrongful  Cancellation  by  Insurer.  —  See  note  6. 
d.  Entire  and  Divisible  Contracts.  —  See  notes  7,  8. 
VII.  Evidence  —  1.  Burden  of  Proof — a.  In   General. — See 


955. 

note  1. 

note  9. 
956. 
957. 


958. 


c.  Conditions,  Representations,  and  Warranties.  —  See 

See  notes  1,  2. 
See  note  r. 

d.  Estoppel  and  Waiver.  —  See  notes  6,  7. 

e.  Cause  of  Loss  or  Injury.  —  See  note  8. 
See  notes  3,  4,  8. 


By  statute  in  Missouri  no  defense  based  on 
misrepresentations  can  be  set  up  unless  the 
premiums  paid  be  deposited  in  court.  Lavin 
v.  Empire  L.  Ins.  Co.,  101  Mo.  App.  434. 

If  Company  Comes  into  Equity  It  Must  Repay 
Premiums.  —  North  American  L.  Assur.  Co.  v. 
Brophy,  2  Ont.  L.  Rep.  559. 

954.  5.  When  Risk  Has  Attached. —  Eco- 
nomic L.  Assoc.  v.  Spinney,  116  Iowa  385, 
citing' 16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
954- 

Bishop  v.  Covenant  Mut.  L.  Ins.  Co.,  85 
Mo.  App.  302.  Contra,  Clifford  v.  Protective 
L.  Assoc.,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N. 
Y.)  287. 

7.  See  Fitzgerald  v.  Atlanta  Home  Ins.  Co., 
61  N.  Y.  App.  Div.  350,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  954. 

8.  Otherwise  if  Premium  Paid  in  Lump  Sum.  — 
Miller  v.  Insurance  Co.  of  North  America,  106 
Mo.  App.  205. 

955.  1.  Making  of  Contract.  —  Coffin  v. 
New  York  L.  Ins.  Co.,  (C.  C.  A.)  127  Fed. 
ReP-  555  ;  Brink  v.  Merchants,  etc.,  United  Mut. 
Ins.  Assoc.,  17  S.  Dak.  235. 

9.  Breach  of  Conditions  —  Colorado.  —  U.  S. 
Casualty  Co.  v.  Hanson,  (Colo.  App.  1904)  79 
Pac.  Rep.  176. 

Florida.  —  Tillis  v.  Liverpool,  etc.,  Ins.  Co., 
(Fla.  1903)  35  So.  Rep.  171  ;  Indian  River  State 
Bank  v.  Hartford  F.  Ins.  Co.,  (Fla.  1903)  35 
So.  Rep.  228. 

Illinois.  —  Federal  L.  Assoc.  v.  Smith,  86  111. 
App.  427. 

Iowa.  —  Schaeffer  v.  Anchor  Mut.  F.  Ins. 
Co.,  113  Iowa  652. 

Michigan.  —  Barker  v.  Citizens'  Mut.  F.  Ins. 
Co.,  136  Mich.  626.  See  also  N.  &  M.  Fried- 
man Co.  v.  Atlas  Assur.  Co.,  133  Mich.  212. 

Minnesota.  — ■  Taylor  v.  Security  Mut.  F.  Ins. 
Co..  88  Minn.  231. 

Missouri.  —  Hoover  v.  Mercantile  Town  Mut. 
Ins.  Co.,  93  Mo.  App.  in. 

New  York.  —  Porter  v.  Traders'  Ins.  Co., 
164  N.  Y.  504. 

Pennsylvania.  —  Cobb  v.  Metropolitan  L.  Ins. 
Co.,  19  Pa.  Super.  Ct.  228. 

Terns  —  Hubbard  First  Nat.  Bank  v.  Cleland, 
36  Tex.  Civ.  App.  478. 

Burden  of  Proof  as  to  Promissory  Warranties  Is 
on  Insured,  if  Breach  Pleaded  by  Insurer.  —  L. 
Rosenthal  Clothing,  etc.,  Co.  v.  Scottish  Union, 
etc..  Ins.  Co.,  55  W.  Va.  238. 

950.  1.  Misstatements  and  Misrepresenta- 
tions. —  Mutual  L.  Ins.  Co.  v.  Allen,  212  111. 


134;  Globe  Mut.  L.  Ins.  Assoc.  v.  Ahern,  191 
111.  167,  afirming  92  111.  App.  326;  Haughton  v. 
JEtna  L.  Ins.  Co.,  (Ind.  1905)  73  N.  E.  Rep. 
592;  Parno  v.  Iowa  Merchants'  Mut.  Ins.  Co., 
114  Iowa  132;  Home  Ins.  Co.  v.  Koob,  113  Ky. 
360,  101  Am.  St.  Rep.  354;  Brignac  v.  Pacific 
Mut.  L.  Ins.  Co.,  112  La.  574;  McCarty  V.  Im- 
perial Ins.  Co.,  126  N.  Car.  820. 

2.  Warranties  and  Representations  Subject  to 
Different  Rules. —  Hennessy  v.  Metropolitan  L. 
Ins.  Co.,  74  Conn.  699 ;  Murray  v.  Supreme 
Lodge,  etc.,  74  Conn.  715  ;  Fell  v.  Hancock  Mut. 
L.  Ins.  Co.,  76  Conn.  494;  Fuller  v.  New  York 
F.  Ins.  Co.,  184  Mass.  12;  Leonard  v.  State 
Mut.  L.  Assur.  Co.,  24  R.  I.  7,  96  Am.  St. 
Rep.  698. 

957.  1.  Same  Rule  Applicable  in  Case  of  War- 
ranties and  Representations.  —  Moore  v.  Mutual 
Reserve  Fund  L.  Assoc.,  133  Mich.  526;  Dim- 
ich  v.  Metropolitan  L.  Ins.  Co.,  67  N.  J.  L. 
367;  Holleran  v.  Life  Assur.  Co.  of  America, 
18  Pa.  Super.  Ct.  573. 

6.  Moore  v.  Mutual  Reserve  Fund  L.  Assoc., 
133  Mich.  526. 

7.  Planters'  Mut.  Ins.  Co.  v.  Loyd,  67  Ark. 
584,  77  Am.  St.  Rep.  136;  Hartford  F.  Ins.  Co. 
v.  Enoch.  72  Ark.  47;  Westerfeld  v.  New  York 
L.  Ins.  Co.,  129  Cal.  68;  Lippman  v.  /Etna  Ins. 
Co.,  120  Ga.  247;  Cottom  v.  National  F.  Ins. 
Co.,  65  Kan.  51 1. 

8.  Exceptions  in  Policy.  —  Phenix  Ins.  Co.  ?». 
Luce,  (C.  C.  A.)  123  Fed.  Rep.  257;  Denver  L. 
Ins.  Co.  v.  Price,  18  Colo.  App.  30  ;  Thornton 
v.  Travelers'  Ins.  Co.,  116  Ga.  121,  94  Am.  St. 
Rep.  99. 

958.  3.  Suicide—  United  States.  —  Fidel- 
ity, etc.,  Co.  v.  Love,  ( C.  C.  A.)  n  1  Fed.  Rep. 
773  ;  Standard  L.,  etc.,  Ins.  Co.  v.  Thornton,  40 
C.  C.  A.  564;  Union  Mut.  I..  Ins.  Co.  v.  Payne, 
45  C-  C.  A.  193- 

District  of  Columbia.  —  National  Union  v. 
Bennett,  20  App.  Cas.  ( D.  C.)  527. 

Iowa.  —  Metzradt  v.  Modern  Brotherhood  of 
America.  112  Iowa  522. 

Minnesota.  —  Sartell  v.  Royal  Neighbors  of 
America,  85  Minn.  369. 

Nebraska.  —  Modern  Woodmen  of  America  v. 
Kozak,  63  Neb.  146. 

New  York.  —  Harms  v.  Metropolitan  L.  Ins. 
Co.,  67  N.  Y.  App.  Div.  139;  Seybold  v.  Su- 
preme Tent,  etc.,  86  N.  Y.  App.  Div.  195. 

South  Carolina.  —  Latimer  v.  Sovereign 
Camp,  etc.,  62  S.  Car.  143. 

Texas.  —  Equitable  L.  Assur.  Soc.  v.  Liddell, 
32  Tex.  Civ.  App.  252. 
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!>;»«>.    /.  Payment  OF  Premiums.  — See  note  i. 

//.  Notice  and  Proofs  of  Loss.  —  See  notes  4,  5. 
j.  Amount  of  Loss.  —  See  notes  8,  9. 
!MSO.    2.  Evidence  as  to  Particular  Issues  —  d.  Payment  of  Premiums 

Receipt  or  Acknowledgment  of  Payment.  —  See  note  1 7. 

See  note  1. 

e.  Matters  Material  to  Risk 


«><»•». 

note  v 


(1)  Property  Insurance.  —  See 


965. 
966. 


(2)  Life  Insurance.  —  See  notes  4,  5. 

/.  AMOUNT  OF  LOSS  —  Accounts  and  Inventories.  —  See  notes  6,  9. 

3.  Particular  Classes  of  Evidence  —  a.  Policy  and  Application. 

Sec  notes  4,  7. 

b.  Parol  Evidence.  —  See  note  9. 
!M»7.    See  notes  1,  3. 

9<»!S.   c.  Declarations  by  Insured  or  Beneficiary.  —  See  note  4. 

</.  Admissions  by  Insurer's  Representatives.  —  See  notes  5,6. 


95§.  4.  Marine  Insurance. —  Reilly  v.  Home 
Ins.  Co.,  81  N.  Y.  App.  Div.  314. 

8.  Exposure  to  Danger.  —  Payne  v.  Fraternal 
Acc.  Assoc.,  119  Iowa  342. 

959.  1.  Payment  of  Premiums.  —  Compare 
Thomas  v.  Northwestern  Mut.  L.  Ins.  Co.,  142 
Cal.  79. 

4.  Notice  or  Proofs  of  Loss.  —  Home  L.  Assoc. 
v.  Randall,  30  Can.  Sup.  Ct.  97. 

5.  German-American  Ins.  Co.  v.  Paul,  (Indian 
Ter.  1904)  83  S.  W.  Rep.  60. 

8.  Amount  of  Loss. —  Germier  v.  Springfield 
F.  &  M.  Ins.  Co.,  109  La.  341  ;  De  Soto  v. 
American  Guaranty  Fund  Mut.  F.  Ins.  Co.,  102 
Mo.  App.  1  ;  Howerton  v.  Iowa  State  Ins.  Co., 
105  Mo.  App.  575. 

9.  Change  in  Interest  of  Insured  Waived  by 
Insurer.  —  If  after  the  issuance  of  the  policy 
the  interest  of  the  insured  is  changed  from  a 
fee  simple  to  a  life  estate,  and  the  company 
waives  the  forfeiture,  the  burden  is  on  the 
hitter  to  show  that  the  life  estate  is  worth  less 
than  the  face  of  the  policy.  Continental  Ins. 
Co.  v.  Thomasson,  (Ky.  1905)  84  S.  W.  Rep.  546. 

960.  17.  Receipt  Prima  Facie  Evidence.— 
Robison  v.  Wolf,  27  Ind.  App.  683. 

961.  1.  Acknowledgment  of  Payment  in  Policy. 
—  Harrigan  v.  Home  L.  Ins.  Co.,  128  Cal.  531  ; 
Palmer  v.  Continental  Ins.  Co.,  132  Cal.  68; 
Union  L.  Ins.  Co.  v.  Winn,  87  111.  App.  257; 
Grier  v.  Mutual  L.  Ins.  Co.,  132  N.  Car.  542. 

The  California  Civil  Code,  §  2598,  applies 
only  to  policies  containing  a  stipulation  that 
it  shall  not  be  binding  until  the  premium  is 
actually  paid.  Palmer  v.  Continental  Ins.  Co., 
(Cal.  1900)  61  Pac.  Rep.  784. 

Possession  of  Policy  Prima  Facie  Evidence.  — 
Page  v.  Virginia  L.  Ins.  Co.,  131  N.  Car.  115. 

Insurer  Not  Estopped  to  Show  Note  Given  for 
Premium  Not  Paid. —  Mooney  v.  Home  Ins.  Co., 
80  Mo.  App.  192. 

If  a  Note  Is  Taken  for  the  First  Premium  and 
the  policy  provides  for  forfeiture  if  any  pre- 
mium note  is  not  paid  when  due,  this  provision 
will  be  enforced  even  though  the  policy  may 
acknowledge  receipt  of  the  first  premium. 
Leeper  v.  Franklin  L.  Ins.  Co.,  93  Mo.  App.  602. 

962.  3.  Custom  of  Particular  Companv  Inad- 
missible. —  New  Era  Assoc.  v.  Mactavish,  133 
Mich.  68. 


4.  Life  Insurance  —  Matters  Material  to  Risk. 

—  See  Louis  v.  Connecticut  Mut.  L.  Ins.  Co.,  58 
N.  Y.  App.  Div.  137,  affirmed  172  N.  Y.  659. 

5.  Murphy  v.  Prudential  Ins.  Co.,  205  Pa. 

St.  444. 

965.  6.  Parol  Evidence  as  to  Inventory.  — 

Hanna  v.  Orient  Ins.  Co.,  109  Mo.  App.  152. 

9.  Schedule  or  Invoice  Made  After  Fire.  — 
Greenwich  Ins.  Co.  v.  State,  (Ark.  1905)  84 
S.  W.  Rep.  1025. 

Admissible  as  Record  in  Detail  of  Things  as  to 
Which  Witness  Has  Testified.  —  Cheever  v. 
Scottish  Union,  etc.,  Ins.  Co.,  86  N.  Y.  App. 
Div.  328. 

966.  4.  Application  Not  Attached  to  Policy. 

—  Moore  v.  Bestline,  23  Pa.  Super.  Ct.  6. 

7.  Application  Not  Signed.  —  See  Cleavenger 
v.  Franklin  F.  Ins.  Co.,  47  W.  Va.  595. 

9.  Parol  Evidence  to  Vary  Policy — United 
States.  —  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Assoc.,  183  U.  S.  308. 

Louisiana.  —  Arguimbau  v.  Germania  Ins.  Co., 
106  La.  139,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  966. 

New  Hampshire.  —  Marsh  v.  Concord  Mut. 
F.  Ins.  Co.,  71  N.  H.  253. 

New  Jersey.  —  Dimick  v.  Metropolitan  L.  Ins-. 
Co.,  69  N.  J.  L.  384. 

Ohio.  —  Union  Cent.  L.  Ins.  Co.  v.  Hook,  62 
Ohio  St.  256;  Richards  v.  Hale,  24  Ohio  Cir. 
Ct.  468. 

Oklahoma.  —  Liverpool,  etc.,  Ins.  Co.  v.  T.  M. 
Richardson  Lumber  Co.,  11  Okla.  579,  585. 

■  Pennsylvania. — -Hood  v.  Prudential  Ins.  Co., 
26  Pa.  Super.  Ct.  527. 

Texas.  —  Orient  Ins.  Co.  v.  Prather,  25  Tex. 
Civ.  App.  446 ;  Keller  v.  Liverpool,  etc.,  Ins. 
Co.,  27  Tex.  Civ.  App.  102. 

Wisconsin.  —  Johnston  v.  Charles  Abresch 
Co..  123  Wis.  130,  107  Am.  St.  Rep.  890. 

967.  1.  Explanation  of  Description.  — 
Fidelity  Mut.  F.  Ins.  Co.  v.  Murphy,  (Neb. 
1903)  95  N.  W.  Rep.  702. 

3.  Technical  Words  and  Phrases.  —  Thomp- 
son 7'.  Thorne,  83  Mo.  App.  241. 

96S.  4.  Admission  in  Proofs.  —  Haughton 
v.  Mtna  L.  Ins.  Co.,  (Ind.  1905)  73  N.  E. 
Rep.  592. 

5.  Admissions  by  Officers  and  Aeents.  —  In- 
surance Co.  of  North  America  v.  Thornton.  130 
Ala.  222,  89  Am.  St.  Rep.  30  ;  Knarston  v.  Man- 
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968.  e.  Proofs  of  Loss.  —  See  note  7. 

969.  Secondary  Evidence. —  See  note  5. 

Evidence  Contradictory  of  Proofs.  —  See  note  6. 

/.  Proceedings  Before  Coroner.  —  See  note  7. 


hattan  L.  Ins.  Co.,  140  Cal.  57;  Prussian  Nat. 
Ins.  Co.  v.  Empire  Catering  Co.,  113  111.  App. 
67;  Penn  Mut.  L.  Ins.  Co.  v.  Norcross,  163  Ind. 
379;  Exchange  Bank  v.  Thuringia  Ins.  Co.,  109 
Mo.  App.  654 ;  Steinbach  v.  Prudential  Ins. 
Co.,  62  N.  Y.  App.  Div.  133,  reversed  on  other 
grounds  172  N.  Y.  471.  See  also  Thuringia 
Ins.  Co.  v.  Goldsmith,  (C.  C.  A.)  132  Fed.  Rep. 
456- 

96S.    6.  Admissions  After  Event.  —  Standard 

L.,  etc.,  Ins.  Co.  v.  Holloway,  (Ky.  1903)  72  S. 
W.  Rep.  796  ;  Brown  v.  Dutchess  County  Mut. 
Ins.  Co.,  64  N.  Y.  App.  Div.  9. 
7.  Proofs  Admissible  for  Limited  Purpose  Only. 


—  Rosenberg  v.  Fireman's  Fund  Ins.  Co.,  209 
Pa.  St.  336. 

969.  5.  Contra.  —  Underwriters  F.  Assoc. 
v.  Henry,  (Tex.  Civ.  App.  1904)  79  S.  W.  Rep. 
1072. 

6.  Proofs  Not  Conclusive  Against  Insured.  — 

Hassencamp  v.  Mutual  Ben.  L.  Ins.  Co.,  (C.  C. 
A.)  120  Fed.  Rep.  475. 

7.  Proceedings  Before  Coroner.  —  Metzradt  v. 
Modern  Brotherhood  of  America,  112  Iowa 
522.  Contra,  /Etna  L.  Ins.  Co.  v.  Milward, 
(Ky.  1904)  82  S.  W.  Rep.  364;  ^tna  L.  Ins. 
Co.  v.  Kaiser,  115  Ky.  539;  Boehme  v.  Sover- 
eign Camp,  etc.,  98  Tex.  376. 


INSURANCE  BROKERS. 

By  M.  G.  Beaman. 

971.  I.  DEFINITION  —  Distinguished  from  Insurance  Agents.  —  See  note  I. 

II.  Agency  of  Broker  —  1.  In  General  —  a.  Ordinarily  Agent 
of  Insured.  —  See  notes  2,  3,  4. 

972.  See  note  1. 

973.  2.  When  Employed  Only  to  Procure  Policy.  —  See  notes  1,  2. 

974.  3.  When  Authorized  to  Represent  Principal  in  All  Insurance  Matters. 
—  See  notes  2,  3. 

IV.  Rights,  Duties,  and  Liabilities  of  Brokers  —  1.  Lien  upon 
Policy  and  Moneys  Received  Thereon  —  a.  In  General.  —  See  note  7. 

975.  2.  Duty  and  Liability  to  Principal  — a.  In  General.  —  See  note  6. 

979.    INTEND.  —  See  note  3. 

971.  1.  Brokers  Distinguished  from  Insurance 
Agents.  —  Leviness  v.  Kaplan,  99  Md.  683. 

2.  Broker  Not  Agent  of  Insurer.  —  Mahon  v. 
Royal  Union  Mut.  L.  Ins.  Co.,  (C.  C.  A.)  134 
Fed.  Rep.  732 ;  Bradley  v.  German-American 
Ins.  Co.,  90  Mo.  App.  369 ;  Northrup  v.  Piza, 
43  N.  Y.  App.  Div.  284,  affirmed  167  N.  Y.  578; 
Virginia  F.  &  M.  Ins.  Co.  v.  Cummings,  (Tex. 
Civ.  App.  1904)  78  S.  W.  Rep.  716. 

Knowledge  of  Broker  Not  Imputed  to  Insurer.  — 
McGrath  v.  Home  Ins.  Co.,  88  N.  Y.  App.  Div. 
'53  1  Philadelphia  F.  Assoc.  v.  American  Cem- 
ent Plaster  Co.,  (Tex.  Civ.  App.  1905)  84  S.  W. 
Rep.  1115. 

3.  Insurance    Broker  Agent  of    Insured.  — 

Mannheim  Ins.  Co.  v.  Hollander.  112  Fed.  Rep. 
549- 

4.  Broker  Cannot  Bind  Insured  by  Departing 
from  His  Instructions.  -  -  Maryland  Casualty  Co. 

v.  Peoples,  26  Pa.  Super.  Ct.  142. 

972.  1.  Broker's  Status  Not  Changed  by  Re- 
ceiving Compensation  from  Insurer.  —  Northrup 

v.  Piza,  43  N.  Y.  App.  Div.  284,  affirmed  167 
N.  Y.  578.' 

97!{.  1.  Broker  Employed  to  Obtain  Additional 
Insurance  Has  No  Power  to  Cancel  Existing  In- 
surance.—  Fowler  Cycle  Works  v.  Western  Ins. 
Co.,  1 1 1  111.  App.  631. 


2.  Notice  to  Broker  of  Cancellation  Not  Notice 
to  Insured.  — Wikon  v.  Hartford  F.  Ins.  Co.,  17 
App.  Cas.  (D.  C.)  14;  Edwards  v.  Home  Ins. 
Co.,  100  Mo.  App.  695  ;  Healy  v.  Pennsylvania 
Ins.  Co.,  50  N.  Y.  App.  Div.  327 ;  Martin  v. 
Palatine  Ins.  Co.,  106  Tenn.  523;  Wisconsin, 
etc.,  R.  Co.  v.  Phoenix  Ins.  Co.,  123  Wis. 
313- 

974.  2.  Question  of  Fact.  —  Snyder  v.  Com- 
mercial Union  Assur.  Co.,  67  N.  J.  L.  7. 

3.  Edwards  v.  Home  Ins.  Co.,  100  Mo.  App. 
695,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  974;  HaiTim  Realty  Co.  v.  New  Hamp- 
shire F.  Ins.  Co.,  80  Minn.  139. 

7.  Broker  Cannot  Maintain  Action  for  Premiums. 
—  Cortis  v.  Van  Derveer,  (Supm.  Ct.  App.  T.) 
91  N.  Y.  Supp.  743. 

975.  6.  Duty  to  Principal  —  Liability  for  Neg- 
ligence.—  Mallcry  v.  Frye,  21  App.  Cas.  (D. 
C.)  105  ;  Burges  v.  Jackson,  18  N.  Y.  App.  Div. 
296,  affirmed  162  N.  Y.  632;  Landusky  v. 
Beirne,  80  N.  Y.  App.  Div.  272,  affirmed  178 
N.  Y.  551  ;  Baxter  v.  Jones,  6  Ont.  L,  Rep.  360, 
affirming  4  Ont.  1..  Rep.  541. 

Diligence  and  Good  Faith  Enough.  —  Vcley  v. 
Clintrer,  18  Pa.  Super.  Ct.  125. 

979.  3.  Intends  to  Remove  —  Attachment.  — 
Sea  Greeley  ?'.  Greeley,  12  Okla.  659. 
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980.    INTENT     INTENTION.  —  See  note  2. 

9S'».    INTENTIONAL.  —  See  note  I. 

983.    INTERESSE  TERMINI.  —  See  note  2. 


i»*<>.  2.  Intent  —  Intention.  —  Spalding  v. 
People,  172  111.  40;  State  v.  Conly,  130  N.  Car. 
6S3  ;  Pcrugi  -'.  State,  104  Wis.  230. 

Intent  and  Intention.  —  State  v.  Broussard, 
107  La.  189;  State  v.  Hearsey,  50  La.  Ann.  373. 

Intention  and  Act  —  Bankruptcy  Act.  — ■  Wil- 
son v.  Nelson.  183  U.  S.  191. 

Intent  and  Motive  Distinguished.  —  People  v. 
Molineux,  168  N.  Y.  264. 

Intent  and  Attempt.  —  State  v.  Daly,  41  Ore- 
gon 515. 


Same  —  Murder.  —  State  v.  Hager,  50  W.  Va. 
370. 

Same  —  Rape.  —  Hollister  v.  State,  156  Ind. 
255- 

9N52.    I .  Intentional  Injuries  —  Life  Insurance. 

—  See  Orr  v.  Traveler's  Ins.  Co.,  120  Ala. 
647. 

Wilfully    Synonymous  with    Intentionally  — 

Chicago  City  R.  Co.  v.  Olis,  192  111.  514. 

9§3.  2.  Morrison  v.  Chicago,  etc.,  R.  Co., 
117  Iowa  587. 


INTEREST. 


By  J.  E.  Brady. 

991.  I.  Definitions  —  1.  Interest  Generally.  —  See  note  i. 

II.  Origin  and  History  of  Interest  —  2.  Rule  of  Early  Common 

Law.  —  See  note  8. 

992.  See  note  I. 

991$.    4.  Evolution  and  Development  of  Laws  of  Interest  —  d.  Review  of 

American  Authorities  —  (i)  General  Outline.  —  See  note  7. 

994.  See  note  2. 

(2)  Interest  on  Unliquidated  Demands.  —  See  notes  3,  4. 

(3)  Limits  of  Rule.  —  See  notes  5,  6,  8. 

995.  c.  Rule  under  Modern  Statutes  —  (1)  English  Statutes  —  Act 
j  and  4.  Wm.  IV.  —  See  note  2. 

(2)  Enactments  of  the  Several  States  —  (b)  Doctrine  that  Interest  Is  Solely 
Creature  of  Statute.  —  See  note  6. 


991.  1.  Interest  Denned.  —  Close  v.  Riddle, 
40  Oregon  596.  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  990,  991  ;  Waller  v.  Kingston 
Coal  Co.,  191  Pa.  St.  193;  Parks  v.  Lubbock, 
92  Tex.  635. 

Statutory  Definition.  —  Louisville,  etc.,  R.  Co. 
v.  Fort,  112  Tenn.  432. 

8.  Taking  of  Interest  Prohibited  by  Early  Com- 
mon Law. —  Goss  Printing  Press  Co.  v.  Daily 
States  Pub.  Co.,  109  La.  761,  citing  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  991  ;  Witten- 
berg v.  Mollyneaux,  59  Neb.  203  ;  New  Home 
Sewing  Mach.  Co.  v.  Seago,  128  N.  Car.  158, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
991;  Louisville,  etc.,  R.  Co.  v.  Fort,  112  Tenn. 
432. 

Judgments  did  not  bear  interest  at  common 
law.    Schroeder  v  Eoyce,  127  Mich.  35. 

992.  1.  Rule  of  Ecclesiastical  Law.  — 
Goss  Printing  Press  Co.  Daily  States  Pub. 
Co.,  109  La.  761,  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  992. 

993.  7.  Interest  Regarded  with  More  Favor 
in  United  States  than  in  England.  —  Woerz  v. 
Schumacher,  161  N.  Y.  530. 

994.  2.  Interest  as  Damages.  —  Weber  v. 
Hearn,  49  N.  Y.  App.  Div.  213. 

3.  Interest  Formerly  Not  Allowable  on  Unliqui- 
dated Demands. — -Excelsior  Terra  Cotta  Co.  v. 
Harde,  181  N.  Y.  11,  106  Am.  St.  Rep.  493. 


4.  Rule  Allowing  Interest  on  Unliquidated  De- 
mands. —  Missouri,  etc.,  Trust  Co.  v.  Clark,  60 
Neb.  406  ;  Excelsior  Terra  Cotta  Co.  v.  Harde, 
181  N.  Y.  11,  106  Am.  St.  Rep.  493;  Nichols 
v.  Coleman,  96  N.  Y.  App.  Div.  353 ;  Texas, 
etc.,  R.  Co.  v.  Smissen,  31  Tex.  Civ.  App.  549. 
See  also  Remington  v.  Eastern  R.  Co.,  109 
Wis.  154. 

5.  Limits  of  Rule  —  Demands  Capable  of  Ex- 
act Computation,  —  Missouri,  etc.,  Trust  Co.  v. 
Clark,  60  Neb.  406  ;  Excelsior  Terra  Cotta  Co. 
v.  Harde,  181  N.  Y.  11,  106  Am.  St.  Ren.  493; 
Sloan  v.  Baird,  162  N.  Y.  327  ;  Weber  v.  Hearn, 
49  N.  Y.  App.  Div.  213.  See  also  Remington 
v.  Eastern  R.  Co.,  109  Wis.  154. 

6.  Amount  Due  Not  Ascertainable  by  Party  to 
Be  Charged.  —  Weber  v.  Hearn,  49  N.  Y.  App. 
Div.  213. 

8.  Damages  for   Injury  to  Property.  —  Lack 

v.  Brecht,  166  Mo.  242;  Missouri,  etc.,  Trust 
Co.  v.  Clark,  60  Neb.  406. 

Where  the  damages  are  unliquidated  interest 
is  not  allowed.  Lester  v.  Highland  Boy  Gold 
Min.  Co..  27  Utah  470. 

995.  2.  What  Ts  Time  Certain  under  Statute. 
—  See  Sinclair  v.  Preston,  31  Can.  Sup.  Ct.  408. 

6.  Doctrine  that  Interest  Is  Solely  Creature  of 
Statute.  —  Graves  v.  Saline  County,  (C.  C.  A.) 
104  Fed.  Rep.  61  ;  Patten  v.  American  Nat. 
Bank,  15  Colo.  App.  479;  Pieser  v.  Minkota. 
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996.  See  notes  l,  2. 

(c)  Actions  under  Special  Statutes  Making  No  Provision  for  Interest.  —  See 

notes  3,  6,  g. 

997.  The  Reason  of  the  Rule.  —  See  note  2. 

(d)  Provision  as  to  Unreasonable  and  Vexatious  Delay.  —  See  notes  3>  4>  5- 

(e)  Moneys  Due  on  Instruments  of  Writing.  —  See  note  J. 

998.  (3)  Construction  and  Operation  —  (a)  General  Rules  of  Construction  Appli- 
cable. —  See  note  4. 

(4)  Constitutionality.  — ■  See  note  8. 

III.  Grounds  of  Allowance  of  Interest  —  1.  In  General.  —  See 


999. 

notes  2,  3. 

1000. 

General. 


2.  Doctrine  that  Equity  Follows  the  Law.  —  See  note  5. 
IV.  Contracts  to  Pay  Interest  —  2.  Express  Contracts  - 

-See  note  1. 

b.  Written  Contracts  —  (1)  In  General.  — See  note  2. 


a. 


In 


Milling  Co.,  04  111.  App.  595  ;  Sanguinett  v. 
Webster,  153  Mo.  343;  Siff  v.  Forbes,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  169.  See  also 
New  Home  Sewing  Machine  Co.  v.  Seago,  128 
N.  Car.  158. 

Liability  of  Municipality.  —  In  the  absence 
of  agreement  interest  is  not  recoverable  on 
claims  against  municipal  corporations.  Danville 
v.  Danville  Water  Co.,  180  111.  235. 

996.  1.  Right  to  Contract  for  Interest  Inde- 
pendently of  Statute.  —  See  Siff  v.  Forbes, 
(Supm.  Ct.  App.  T.)  84  N.  Y.  Supp.  169;  Hurl- 
burt  v.  Dusenbery,  26  Colo.  240. 

2.  Distinction  Between  Interest  Eo  Nomine  and 
Interest  as  Damages.  —  See  Louisville,  etc.,  R. 
Co.  v.  Fort,  112  Tenn.  432. 

3.  Actions  under  Special  Statutes.  —  Cox  v. 
Island  Min.  Co.,  65  N.  Y.  App.  Div.  516, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  996,  modified  175  N.  Y.  328;  St.  Louis 
Southwestern  R.  Co.  v.  Chombliss,  93  Tex.  62. 

In  an  Action  to  Recover  Compensation  Allowed 
by  the  Constitution  for  the  Taking  of  Land  for 
Public  Use  interest  should  be  allowed  on  dam- 
ages assessed  against  a  railroad,  which  had 
taken  possession  of  the  plaintiff's  property  for 
the  construction  of  its  road,  from  the  time  of 
the  taking.  Miller  v.  St.  Louis,  etc.,  R.  Co., 
162  Mo.  424. 

Gaming  Contract.  —  In  a  recovery  of  money 
paid  for  the  purchase  of  shares  on  a  margin, 
where  the  recovery  was  allowed  by  the  con- 
stitution, it  was  held  that  interest  should  not 
be  allowed.  Parker  v.  Otis,  130  Cal.  322,  92 
Am.  St  Rep.  56. 

6.  Interest  on  Value  of  Stock  Killed.  —  St. 
Louis  Southwestern  R.  Co.  v.  Chambliss,  93 
Tex.  62. 

9.  Statutory  Penalties  —  Foreign  Corporations. 

—  Cox  v.  Island  Min.  Co.,  65  N.  Y.  App.  Div. 
508,  citing  16  Am.  and  Eng.  Encvc.  of  Law 
(2d  ed.)  996,  modified  175  N.  Y.  328. 

997.  2.  Double  and  Treble  Damages.  — 
Blair  v.  Sioux  City,  etc.,  R.  Co.,  109  Iowa  369. 

3.  Unreasonable  and  Vexatious  Delay.  — 
Houghtcling  v.  Walker,  100  Fed.  Rep.  253,  af- 
firmed (C.  C.  A.)  107  Fed.  Rep.  619;  Pieser  v. 
Minkota  Milling  Co.,  94  111.  App.  595. 

Defending  an  Action  does  not  constitute  un- 
reasonable or  vex  itious  delay.  Sevmour  v.  O.  S. 
Richardson  Fueling  Co.,  103  111.  App.  625, 
reversed  on  other  grounds  205  III.  77. 


Dispute  as  to  Proper  Payee.  —  A  delay  in  pay- 
ment arising  from  a  dispute  as  to  the  proper 
payee  does  not  constitute  unreasonable  and 
vexatious  delay.  Mueller  v.  Northwestern  Uni- 
versity, 195  111.  236,  88  Am.  St.  Rep.  194. 

Erroneous  Instruction.  —  An  instruction  to  the 
jury  to  allow  interest  for  unreasonable  and 
vexatious  delay  in  a  suit  for  unliquidated  dam- 
ages sustained  by  failure  to  convey  property 
according  to  an  agreement  is  erroneous.  Palmer 
v.  Bennett,  96  111.  App.  281. 

4.  Mere  Delay  Not  Sufficient. —  Pieser  v.  Min- 
kota Milling  Co.,  94  III.  App.  595. 

5.  Delay  Both  Unreasonable  and  Vexatious.  — 
Pieser  v.  Minkota  Milling  Co.,  94  111.  App.  595. 

Demand  Necessary.  —  Houghteling  v.  Walker, 
100  Fed.  Rep.  253,  affirmed  (C.  C.  A.)  107  Fed. 
Rep.  619. 

7.  Instruments  of  Writing.  —  National  Bank 
v.  Greenlaw,  134  Cal.  673;  Midland  Fuel  Co.  v. 
Schuessler,  18  Colo.  App.  386. 

998.  4.  Expressio  Unius  Est  Exclusio  Alte- 
rius. —  Hurlburt  v.  Dusenbery,  26  Colo.  240. 
Compare  Lack  v.  Brecht,  166  Mo.  242. 

Application  of  Statutes  to  Counties,  Etc.  —  Gen- 
eral statutes  in  regard  to  the  allowance  of  in- 
terest do  not  apply  to  municipal  bodies  unless 
specifically  provided.  Graves  v.  Saline  County, 
(C.  C.  A.)  104  Fed.  Rep.  61. 

8.  Constitutional  Prohibition  Against  Local  or 
Special  Law  Fixing  the  Rate  of  Interest.  —  Sea- 
board Nat.  Bank  v.  Woesten,  176  Mo.  49. 

999.  2.  Grounds  of  Allowance  —  Contract  — 
Damages.  —  Weber  v.  Hearn,  49  N.  Y.  App. 
Div.  213;  Close  v.  Riddle,  40  Oregon  596; 
Ex  p.  Stockman,  70  S.  Car.  31,  106  Am.  St. 
Rep.  741  ;  Texarkana  Water  Co.  v.  Kizer,  (Tex. 
Civ.  App.  1901)  63  S.  W.  Rep.  913. 

In  the  Absence  of  a  Statute  Allowing  It,  inter- 
est is  not  recoverable  except  under  an  express 
or  implied  contract.  Siff  V.  Forbes,  (Supm.  Ct. 
App.  T.)  84  N.  Y.  Supp.  169. 

3.  Interest  for  Fraud,  Delinquency,  or  Injustice. 
—  Matbcwson  v.  Davis,  191  111.  391. 

5.  Doctrine  that  Equity  Follows  Law.  —  Courts 
of  equity,  in  the  allowance  of  interest,  are  not 
restricted  to  cases  where  interest  would  be 
given  at  law.  Woerz  v.  Schumacher,  161  N .  Y. 
530. 

1000.  1.   Express   Contracts.  —  Mastin  v. 

Cochran.  (Ky.  1903)  76  S.  W.  Rep.  343. 
2.  Written  Contracts  by  Statute.  —  Stewart  v. 
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1004. 

1005. 

notes  i ,  2. 


(4)  Construction  —  (a)  In  General.  —  See  notes  2,  3,  5. 

(0)  Parol  Evidence.  —  See  note  3. 

(d)  When  Interest  Payable.  - —  See  note  4. 

c.  Verbal  Contracts.  —  See  note  9. 
3.  Implied  Contracts  —  a.  In  General.  —  See  note  I. 
b.  How  Implied  Contract  May  Arise  —  (1)  General  Usage 
-  (a)  In  General.  —  See  note  3. 
General  Custom  —  Particular  Usage.  —  See  note  4. 
(b)  Mercantile  Instruments.  —  See  note  5> 

(2)  Custom  or  Course  of  Dealings  of  Parties  —  (a)  in  General.  —  See 


(3)  Particular  Acts  of  Parties  or  Terms  of  Particular  Contract  — 

(a)  In  General.  —  See  note  J. 

i  000.    (4)  Breach  of  Contract  to  Pay  Money.  —  See  note  4. 
1007.    See  note  1. 

V.  Interest  as  Damages  for  Breach  of  Contract  —  1.  Contracts 

to  Pay  Money  —  b.  EXPRESS  CONTRACTS  TO  Pay  Money  —  (1)  In  General.  — 

See  note  4. 

1 009.  (2)  Several  Sorts  of  Contracts  —  (c)  Penal  Bonds  —  aa.  In  General.  — ■ 

See  note  1. 

66.  Interest  in  Excess  of  Penalty  —  (aa)  In  General.  —  See  notes  5,  6. 

1010.  (e)  Debts  of  Decedents  —  Where  the  Claim  Is  Not  Interest-bearing  Ex  Contractu. 

—  See  note  3. 


Slocumb,  120  Ga.  762;  Bunker  v.  Barron,  93 
Me.  87.  See  also  Smith  v.  Butler,  176  Mass.  38. 

1001.  2.  General  Rules  of  Construction. — 

Larrabee  v.  Southard,  95  Me.  385. 

3.  Manifest  Intent  to  Govern.  —  Levy  v. 
Shellsey,  (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 

789. 

5  Construction  Against  Payor.  —  See  Buffalo 
Third  Nat.  Bank  v.  Spring,  (Supm.  Ct.  Tr.  T.) 
28  Misc.  (N.  Y.)  9,  reversed  on  other  grounds 
50  N.  Y.  App.  Div.  66. 

1002.  3.  Parol  Evidence.  —  Levy  v.  Shell- 
sey, (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.)  789. 

4.  When  Interest  Payable  —  Rule  Stated.  — 
Guckian  v.  Newbold,  23  R.  I.  556. 

9.  Oral  Agreement  Valid  for  Legal  Rate.  — 
Sanguinett  v.  Webster,  153  Mo.  343. 

lOOtt.  1.  Implied  Contracts  for  Interest. — 
In  re  Drax,  (1903)  1  Ch.  781  ;  Braun  v.  Hess, 
187  111.  283,  79  Am.  St.  Rep.  221  ;  Woerz  v. 
Schumacher,  161  N.  Y.  530. 

Implied  Contract  to  Pay  Interest  on  Money  Bor- 
rowed. —  Secor  v.  Gray,  3  Ont.  L.  Rep.  34. 

3.  General  Usage  or  Custom.  —  Smith  v.  Butler, 
176  Mass.  38. 

1004.  4.  Actual  Knowledge  of  Particular 
Usage. —  Smith  v.  Butler,  176  Mass.  38. 

5.  Mercantile  Instruments. —See  Baldwin  Coal 
Co.  v.  Davis,  is  Colo.  App.  371- 

1005.  1.  Custom  or  Course  of  Dealings  of 
Parties.  —  In  re  Anglesey,  (1901)  2  Ch.  548.  70 
L.  T.  Ch.  810,  85  L.  T.  N.  S.  179-  49  W.  R.  708. 

2  Interest  on  Merchants'  Accounts.  —  In  re 
Anglesey,  (1901)  2  Ch.  548,  70  L.  J.  Ch.  810, 
85  L.  T.  N.  S.  179,  49  W.  R.  708;  Braun  v. 
Hess.  187  111.  283,  79  Am.  St.  Rep.  221. 

7.  Particular  Acts  or  Terms  of  Particular  Con- 
tracts. —  In  re  Dixon,  (1900)  2  Ch.  561  ;  Woerz 
v.  Schumacher,  161  N.  Y.  530. 

1006.  4.  Breach  of  Contract  for  Money.  — 
Bell  v.  Mendenhall,  78  Minn.  57. 


1007.  1.  Interest  as  Damages.  —  Ex  p.  Stock- 
man, 70  S.  Car.  31,  106  Am.  St.  Rep.  741. 

4.  General  Rule  as   Now  Existing  —  United 

States.  —  Farmers'  L.  &  T.  Co.  v.  Northern  Pac. 
R.  Co.,  94  Fed.  Rep.  454. 

California.  —  Ryland  v.  Heney,  130  Cal.  426. 

Connecticut.  —  Curtis  v.  Smith,  75  Conn.  429  ; 
Loomis  v.  Gillett,  75  Conn.  298. 

Kentucky.- — Brown  v.  Lapp,  (Ky.  1903)  77 
S.  W.  Rep.  194. 

Missouri.  —  Nelson  v.  Hirsch,  etc.,  Iron,  etc., 
Co.,  102  Mo.  App.  498. 

Nebraska.  —  Mullally  v.  Dingman,  62  Neb. 
702. 

New  York.  —  Weber  v.  Hearn,  49  N.  Y.  App. 
Div.  213. 

Oregon.  —  Close  v.  Riddle,  40  Oregon  596. 

South  Carolina.  —  Computing  Scales  Co  v. 
Long,  66  S.  Car.  379 ;  Ex  p.  Stockman,  70  S. 
Car.  31,  106  Am.  St.  Rep.  741. 

Texas.  —  See  Houston  v.  Lubbock,  35  Tex. 
Civ.  App.  106. 

1009.  1.  Rule  by  Statute.  —  In  New  York, 
by  Code  Civ.  Pro.,  §  1915,  if  a  bond  is  condi- 
tioned for  the  performance  of  an  act,  interest 
is  not  allowed  on  the  penalty.  Sachs  v.  Ameri- 
can Surety  Co.,  72  N.  Y.  App.  Div.  60,  affirmed 
177  N.  Y.  ssi. 

By  statute  in  North  Carolina  penal  bonds  are 
not  allowed  to  draw  interest.  New  Home  Sew- 
ing Mach.  Co.  v.  Seago,  128  N.  Car.  158. 

5.  English  Cases  Allowing  Interest  Beyond  Pen- 
alty. —  In  re  Dixon,  (1900)  2  Ch.  561. 

6.  Rule  of  Weight  of  Authority  in  United 
States.  —  Pennell  v.  Card,  96  Me.  392  :  Omaha 
Carpet  Co.  v.  Clapp,  (Neb.  1902)  89  N.  W.  Rep. 
246:  Camden  v.  Ward,  67  N.  J.  L.  558. 

1010.  3.  Effect  of  Presentment.  —  Ryans  v. 
Hospes,  167  Mo.  342. 

Rule  by  Statute.  —  Guill  v.  Corinth  Deposit 
Bank,  (Ky.  1902)  68  S.  W.  Rep.  870. 
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1010.  (f)  Liquidated  Damages.  —  See  note  6. 

1011.  c.  Implied  Contracts  to  Pay  Money  —  (3)  Money  Paid  for 
Use  of  Another.  —  See  note  4. 

1013.    (4)  Money  Fraudulently  or  Wrongfully  Obtained.  —  See  note  I. 

(5)  Money  Wrongfully  or  Unlawfully  Withheld.  — See  notes  2,  3. 

(6)  Money  Had  and  Received  —  (a)  General  Rule.  —  See  note  4. 
IOI 3.     Where  Receipt  of  Money  Fraudulently  Concealed.  —  See  note  I. 

(7)  Conversion  of  Money  —  Misapplication  of  Funds.  —  See  note  4. 
d.  Interest  as  Measure  of  Damages.  —  See  note  5. 

IO 15.  2.  Requisites  to  Recovery  —  b.  Amount  to  Be  Paid  —  (1)  In 
General.  —  See  note  1.  # 

(2)  Rule  as  to  Unliquidated  Demands — (a)  in  General.  —  See  note  3. 

1010.     (b)  Modification  of  Rule. —  See  notes  7,  8. 

(c)  Where  Amount  Capable  of  Ascertainment.  —  See  note  9. 

(d)  Amount  in  Dispute.  —  See  note  IO. 

1017.  (3)  Accounts — (a)  Unliquidated  Accounts.  —  See  note  2. 

1018.  (b)  Liquidated  Accounts.  —  See  note  I. 
(c)  Interest  by  Agreement  of  Parties.  —  See  note  4. 

c  Time  for  Payment.  —  See  note  i. 


1019. 


1010.  6.  Doctrine  that  Interest  Allowable. 

—  Chicago,  etc.,  R.  Co.  v.  McEwen,  (Ind.  App. 
1904)  71  N.  E.  Rep.  926. 

1011.  4.  Money  Paid  for  Another's  Use. — 
Bull  v.  Rich,  92  Minn.  483,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1011. 

1012.  1.  Money  Fraudulently  or  Wrongfully 
Obtained. — Johnson  v.  Regem,  (1904)  A.  C.  817. 
See  also  Boys'  Home  v.  Lewis,  3  Ont.  L.  Rep. 
208. 

2.  Money  Wrongfully  or  Unlawfully  Withheld. 

—  Thorp  v.  Thorp,  75  Vt.  34 ;  Boyce  v.  Boyce, 
124  Mich.  696. 

3.  Presumption  as  to  Profits. — Thorp  v.  Thorp, 

75  Vt.  34. 

4.  Money  Had  and  Received  —  General  Rule.  — 

York  v.  Farmers  Bank,  105  Mo.  App.  127; 
Graham  -'.  Merchant,  43  Oregon  294 ;  Rice  v. 
Ashland  County,  114  Wis.  130. 

Money  Received  by  Agent.  —  Interest  may  be 
recovered  by  a  principal  upon  money  used  by 
his  agent.  Beugnot  v.  Tremoulet,  52  La.  Ann. 
454- 

By  Statute  in  Missouri  interest  is  allowed  upon 
"  money  recovered  for  the  use  of  another  and 
retained  without  ihe  owner's  knowledge  of  the 
receipt."    Lack  v.  Brecht,  166  Mo.  242. 

101?.  1.  Fraudulent  Concealment.  —  See 
Thorp  v.  Thorp,  75  Vt.  34. 

4.  Blakeney  v.  Wyland,  115  Iowa  607;  St. 
Paul  Trust  Co.  v.  Strong,  85  Minn.  1  ;  Leary 
v.  Corvin,  181  N.  Y.  222,  106  Am.  St.  Rep. 
542.  See  also  James  Reynolds  Elevator  Co.  v. 
Merchants'  Nat.  Bank,  55  N.  Y.  App.  Div.  1  ; 
Pendleton  v.  Patrick,  (Ky.  1900)  57  S.  W.  Rep. 
464. 

5.  Interest  as  Measure  of  Damages.  —  Loomis 
v.  Gillett,  75  Conn.  298. 

IOI.'»,    1.  Amount  to  Be  Paid  —  General  Rule. 

—  Macomber  v.  Bigelow,  123  Cal.  532;  Brownell 
Imp.  Co.  v.  Critchfield,  197  111.  71,  citing  16 
Am.  and  Eng.  Enc  yc.  of  Law  (2d  ed.)  1013; 
Bull  v.  Rich,  92  Minn.  483  ;  Delafield  v.  West- 
field,  47  N.  Y.  App.  Div.  24,  affirmed  169  N.  Y. 
582;  Mayes  V.  Connolly,  35  N.  Bnins.  701. 

3.  Unliquidated  Demands  —  General  Rule.  — 
Dwyer  v.  U.  S.,  (C.  C.  A.)  93  Fed.  Rep.  616; 

f 


Macomber  v.  Bigelow,  123  Cal.  532;  Swanson 
v.  Andrus,  83  Minn.  505  ;  Bull  v.  Rich,  92  Minn. 
483;  Trimble  v.  Kansas  City,  etc.,  R.  Co.,  180 
Mo.  587,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed. )  1015;  Wittenberg  v.  Mollyneaux, 
59  Neb.  203  ;  Excelsior  Terra  Cotta  Co.  v. 
Harde,  90  N.  Y.  App.  Div.  4,  affirmed  181  N.  Y. 
1:  ;  New  York  Bank  Note  Co.  v.  Hamilton  Bank 
Note  Engraving,  etc.,  Co.,  180  N.  Y.  280,  revers- 
ing 92  N.  Y.  App.  Div.  427  ;  Sloan  v.  Baird, 
162  N.  Y.  327;  Delafield  v.  Westfield,  41  N.  Y. 
App.  Div.  24,  affirmed  169  N.  Y.  582;  J.  I.  Case 
Plow  Works  v.  Niles,  etc.,  Co.,  107  Wis.  9. 

1016.  7.  Interest  from  Demand. —  Trimble  v. 
Kansas  City,  etc.,  R.  Co.,  180  Mo.  587;  Riola  v. 
New  York  Cent.,  etc.,  R.  Co.,  100  N.  Y.  App. 
Div.  509. 

8.  Interest  from  Institution  of  Suit.  —  Trimble 
v.  Kansas  City,  etc.,  R.  Co.,  180  Mo.  587  ;  Riola 
v.  New  York  Central,  etc.,  R.  Co.,  100  N.  Y. 
App.  Div.  509. 

9.  Amount  Ascertainable  by  Computation.  — 
Swanson  v.  Andrus,  83  Minn  505  ;  Sloan  v. 
Baird,  162  N.  Y.  327;  Weber  v.  Hearn,  49  N. 
Y.  App.  Div.  213  ;  Riola  v.  New  York  Cent.,  etc., 
R.  Co.,  100  N.  Y.  App.  Div.  509. 

10.  Dispute  as  to  Amount.  —  Florence,  etc.,  R. 
Co.  v.  Tennant,  32  Colo.  71. 

1017.  2.  Interest  on  Unliquidated  Accounts. 
— •  Hefferlin  v.  Karlman,  29  Mont.  139;  Spen- 
cer v.  Hall,  (County  Ct.)  30  Misc.  (N.  Y.)  75, 
affirmed  51  N.  Y.  App.  Div.  623;  Corralitos  Co. 
v.  Mackay,  31  Tex.  Civ.  App.  316;  Hart  v.  Hart, 
117  Wis.  639. 

Allowed  on  Annual  Balances. —  Holt  v.  Howard, 

77  Vt.  49;  Hammond  v.  Hammond,  76  Vt.  437. 
IOI§.    1.  Liquidated  Accounts. —  Gregorj  v. 

New  Home  Sewing  Mach.  Co..  (Ky.  1905)  86 
S.  W.  Rep.  529.    See  also  Bell  v.  Mendenhall, 

78  Minn.  57  ;  Hefferlin  v.  Karlman,  29  Mont. 
139- 

4.  Interest  by  Agreement.  —  Smith  v.  Butler, 
176  Mass.  38. 

1019.  1.  Time  for  Payment. —  Sinclair  v. 
Preston,  13  Manitoba  228;  Mayes  v.  Connolly, 
35  N.  Bruns.  70;. 

Payments  on  Architects'  Certificates.     Where  a 
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See  note 
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1 099. 
1093. 


1094. 

Tim*.  —  See 


See  note  6 
1095. 

tainable  by 


d.  Necessity  for  Default  —  (2)  Default  in  Liquidating  Debt. 
1. 

(3)  Liability  of  Mere  Depositary.  —  See  note  2. 

e.  DEMAND  —  (1)  General  Rule.  —  See  note  1. 

(3)  Requisites  of  Demand —  (a)  in  General.  —  See  note  7. 
(if)  Excessive  Demand.  —  See  note  I. 

(5)  Institution  of  Suit  as  Demand  —  (a)  in  General.  —  See  note  5. 

(6)  When  Demand  Unnecessary.  — See  note  2. 

And  Where  It  Is  the  Duty  of  a  Party  to  Pay  Over  Money  Within  a  Reasonable 

note  3. 

(7)  Demands  under  Particular  Statutes.  —  See  note  5. 

3.  Contracts  Other  than  to  Pay  Money  —  a.  General  Rule.  — 


b.  Exceptions  to  General  Rule —  (1)  Where  Amount  Ascer- 
Computation.  —  See  note  I . 

(2)  Market  Values.  —  See  note  2. 
Where  No  Market  Value.  —  See  note  4. 

(3)  Contracts  to  Deliver  Personalty.  —  See  note  6. 

1  O^JO.     Where  the  Purchase  Money  or  Consideration  Has  Been  Paid.  —  See  note  I. 
Where  the  Consideration  Has  Not  Been  Paid.  —  See  note  2. 


contract  provided  for  payments  on  architects 
certificates,  interest  is  not  recoverable  unless 
such  certificates  are  produced.  Excelsior  Terra 
Cotta  Co.  v.  Harde,  90  N.  Y.  App.  Div.  4, 
affirmed  181  N.  Y.  II. 

1020.  1.  Defaults  in  Liquidating  Debt.  — 
Corralitos  Co.  v.  Mackay,  31  Tex.  Civ.  App. 
316. 

2.  Rule  as  to  Depositaries.  —  Denver  v.  Hayes, 
28  Colo,  no;  Patten  v.  American  Nat.  Bank, 
15  Colo.  App.  479;  Mathewson  v.  Davis,  191 
Hit  391. 

Holder  of  Security.  —  Delafield  v.  Westfield,  41 
N.  Y.  App.  Div.  24,  affirmed  169  N.  Y.  582. 

Sale  and  Repurchase.  —  One  who  has  purchased 
property  with  the  privilege  of  reselling  to  the 
vendor  at  the  end  of  a  specified  time  cannot, 
upon  exercising  his  right  of  resale,  recover  in- 
terest upon  the  purchase  price  paid  by  him. 
Kildea  v.  Washington  Liquor  Co.,  22  Wash.  385. 

1021.  1.  Necessity  for  Demand — General 
Rule  —  United  Slates. —  See  Dwyer  v.  U.  S., 
(C.  C.  A.)  93  Fed.  Rep.  616. 

Colorado.  —  Patten  v.  American  Nat.  Bank, 
15  Colo.  App.  479. 

Florida.  —  Ross  v.  Walker,  44  Fla.  704. 

Montana.  —  Hefferlin  v.  Karlman,  29  Mont. 
'39- 

New  York.  —  Richmond  County  Soc,  efc,  v. 
New  York,  73  N.  Y.  App.  Div.  607  ;  James  v. 
Post,  40  N.  Y.  App.  Div.  162;  Excelsior  Terra 
Cotta  Co.  v.  Harde,  90  N.  Y.  App.  Div.  4, 
affirmed  181  N.  Y.  11. 

Oregon.  —  Baker  v.  Williams,  etc.,  Banking 
Co.,  42  Oregon  222,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1021. 

Wisconsin.  —  Remington  v.  Eastern  R.  Co., 
109  Wis.  154;  Rice  v.  Ashland  County,  114  Wis. 
130;  Lowe  v.  Ring,  123  Wis.  370. 

Canada.  —  Mayes  J  Connolly,  35  N.  Bruns. 
701. 

Where  There  Had  Been  No  Agreement  for  In- 
terest upon  money  loaned,  interest  thereon  was 

held  not  recoverable,  no  demand  having  been 
made.    Ehrlich  v.  Brucker,  121  Wis.  495. 


1022.  7.  Requisites  of  Demand. —  See  Weber 
v.  Hearn,  49  N.  Y.  App.  Div.  213. 

102S.  1.  Excessive  Demand.  —  Excelsior 
Terra  Cotta  Co.  v.  Harde,  90  N.  Y.  App.  Div. 
4,  affirmed  181  N.  Y.  11. 

5.  Suit  as  Demand.  —  Dwyer  v.  U.  S.,  (C.  C. 
A.)  93  Fed.  Rep.  616;  Mulligan  v.  Smith,  32 
Colo.  404  ;  Trimble  v.  Kansas  City,  etc.,  R.  Co., 
180  Mo.  587;  Hefferlin  v.  Karlman,  29  Mont. 
139 ;  Roussel  v.  Mathews,  62  N.  Y.  App.  Div. 
1,  affirmed  171  N.  Y.  634;  Remington  v.  Eastern 
R.  Co.,  109  Wis.  154. 

1024.  2.  That  a  Demand  Would  Be  Useless 
does  not  dispense  with  the  necessity  for  it. 
Patten  v.  American  Nat.  Bank,  15  Colo.  App.  479. 

3.  Misapplication  of  Funds  —  No  Demand  Nec- 
essary. —  James  Reynolds  Elevator  Co.  v.  Mer- 
chants' Nat.  Bank,  55  N.  Y.  App.  Div.  r. 

5.  Debts  of  Decedents.  —  See  Kentucky  Title 
Co.  v.  English,  (Ky.  1899)  50  S.  W.  Rep.  968. 

6.  Contracts  Other  than  to  Pay  Money  —  General 
Rule.  —  Poppleton  v.  Jones,  42  Oregon  33,  quot- 
ing 16  Am.  and  Eng.  Encvc.  of  Law  (2d  ed.) 
1024;  Sloan  v.  Baird,  162  N.  Y.  327. 

1025.  1.  Amount  Ascertainable  by  Compu- 
tation.—  J.  I.  Case  Plow  Works  v.  Niles,  etc., 
Co.,  107  Wis.  9.  See  also  Sloan  v.  Baird,  162 
N.  Y.  327. 

2.  Market  Values.  —  See  Sloan  v.  Baird,  162 
N.  Y.  327  ;  J.  L  Case  Plow  Works  v.  Niles,  etc., 
Co.,  107  Wis.  9. 

4.  Where  No  Established  Market  Price.  —  Sloan 
v.  Baird,  162  N.  Y.  327. 

6.  Contracts  to  Deliver  Personalty.  —  Connor 
v.  S.  Blaisdell,  Jr.  Co.,  (Tex.  Civ.  App.  1901) 
60  S.  W.  Rep.  890 ;  Vogt  v.  Schienebeck,  122 
Wis.  4qt,  106  Am.  St.  Rep.  989. 

Breach  of  Warranty.  —  Ash  v.  Beck,  (Tex.  Civ. 
App.  1902)  68  S.  W.  Rep.  53. 

1026.  1.  Where  Consideration  Has  Been  Paid. 
—  Connor  v.  S.  Blaisdell,  Jr.  Co.,  (Tex.  Civ. 
App.  rom)  60  S.  W.  Rep.  890. 

2.  Where  Consideration  Has  Not  Been  Paid.  — 
Vogt  v.  Schienebeck,  122  Wis.  491,  106  Am.  St. 
Rep.  989. 
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10*20. 
1027. 

note  2. 


1029. 


1030. 

See  note  4. 
1031. 

note  I. 


(4)  Warranties.  —  See  note  3. 

VI.  Interest  as  Damages  foe  Tort 


1.  In   General.  —  See 


2.  Torts  to  Property  —  a.  In  General.  —  See  note  3. 

b.  Injuries  to  or  Destruction  of  Property.  —  See  note  4. 

This  Rule  Is  Obviously  Just.  —  See  note  I. 

When  Interest  Is  Given  upon  Such  Theory.  —  See  note  2. 

c.  Deprivation  of  Use.  —  See  note  3. 

d.  Interest  Eo  Nomine.  —  See  note  4. 

Consideration  of  Lapse  of  Time  Since  Injury.  — -  See  note  2. 

/.  Property  Having  Ascertainable  Pecuniary  Value. — 


g.  Doctrine  that  Interest  Not  Recoverable. 

h.  Interest  in  Negligence  Cases.  —  See  note  2. 

i.  Exemplary  Damages.  — See  note  4. 


—  See 


1032.    3.  Torts  to  Person.  —  See  notes  1,  2. 


1026.  3.  "Warranties.  —  Ash  v.  Beck,  (Tex. 
Civ.  App.  1902)  68  S.  W.  Rep.  53. 

1027.  2.  Interest  on  Damages  for  Torts  — 
Common-law  Rule. —  Louisville,  etc.,  R.  Co.  v. 
Fort,  112  Term.  432,  quoting  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1027. 

Not  Allowed  Where  Claim  Unliquidated.  — 
Lester  v.  Highland  Boy  Gold  Min.  Co.,  27  Utah 
470. 

3.  Modification  of  Common-law  Rule.  —  Louis- 
ville, etc.,  R.  Co.  v .  Fort,  112  Tenn.  432,  quoting 
16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1027  ; 
Lack  v.  Brecht,  166  Mo.  242. 

4.  Torts  to  Property  —  When  Interest  Allowed 
—  United  States.  —  New  Dunderberg  Min.  Co. 
v.  Old,  (C.  C.  A.)  97  Fed.  Rep.  150. 

Georgia.  —  Mashburn  v.  Dannenberg  Co.,  117 
Ga.  567;  Midviilc,  etc.,  R.  Co.  v.  Bruhl,  117 
Ga.  329- 

Illinois.  —  Janeway  v.  Burton,  201  111.  78. 

Iowa.  —  Black  v.  Minneapolis,  etc.,  R.  Co., 
122  Iowa  32. 

Massachusetts.  —  Lorain  Steel  Co.  v.  Nor- 
folk, etc.,  St.  R.  Co.,  187  Mass.  500;  Scollais 
v.  Rollins,  179  Mass.  346,  88  Am.  St.  Rep. 
386. 

Nebraska.  —  Missouri,  etc.,  Trust  Co.  v. 
Clark,  60  Neb.-  406. 

New  York. —  Lakeside  Paper  Co.  v.  State,  45 
N.  Y.  App.  Div.  112. 

Rhode  Island.  —  Lonsdale  Co.  v.  Woonsocket, 
25  R.  I.  428. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  Fort, 
112  Tenn.  432,  quoting  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1027. 

Texas.  —  St.  Louis  Southwestern  R.  Co.  v. 
Dolan,  (Tex.  Civ.  App.  1904)  84  S.  W.  Rep. 
.193  ;  Texas,  etc.,  R.  Co.  v.  Murtishaw,  34  Te\. 
Civ.  App.  447:  Gulf,  etc.,  R.  Co.  v.  Sheperd, 
(Tex.  Civ.  App.  1903)  76  S.  W.  Rep.  800; 
Daugherty  v.  Lady,  (Tex.  Civ.  App.  1903)  73  S. 
W.  Rep.  837  ;  Texas,  etc.,  R.  Co.  v.  Smissen,  31 
Tex.  Civ.  App.  549. 

Wisconsin. —  Shaw  v.  Gilbert,  1 1 1  Wis.  165. 

1020.  1.  Rationale  of  Rule.  —  Lakeside 
Paper  Co.  v.  State,  45  N.  Y.  App.  Div.  112; 
Louisville,  etc.,  R.  Co.  v.  Fort,  112  Tenn.  432, 
quoting  16  Am.  and  Eng.  Encyc  of  Law  (2d 
ed.)  1029  ;  Western  Union  Tel.  Co.  v.  Garner, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  433. 


2.  Party  Injured  Entitled  to  Compensation  as  of 
Time  of  Injury.  —  Louisville,  etc.,  R.  Co.  v.  Fort, 
112  Tenn.  432,  quoting  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1029;  Western  Union  Tel.  Co. 
v.  Garner,  (Tex.  Civ.  App.  1904)  83  S.  W. 
Rep.  433- 

Interest  from  Time  of  Filing  of  Claim  in  Action 
Against  State. —  Lakeside  Paper  Co.  v.  State,  45 
N.  Y.  App.  Div.  112. 

3.  Deprivation  of  Use.  —  Coan  v.  Brownstown 
Tp.,  126  Mich.  626,  8  Detroit  Leg.  N.  160; 
Louisville,  etc.,  R.  Co.  v.  Fort,  112  Tenn.  432, 
quoting  16  Am.  and  Eng.  Encyc  of  Law  (2d 
ed.)  1029. 

4.  Interest  Not  Recoverable  Eo   Nomine.  — 

Black  v.  Minneapolis,  etc.,  R.  Co.,  122  Iowa  32; 
Leavenworth  v.  Duffy,  10  Kan.  App.  124;  San 
Antonio,  etc.,  R.  Co.  v.  Addison,  96  Tex.  61  ; 
Western  Union  Tel.  Co.  v.  Garner,  (Tex.  Civ. 
App.  1904)  83  S.  W.  Rep.  433- 

1030.  2.  Consideration  of  Lapse  ot  Time.  — 
Davis  v.  Bowers  Granite  Co.,  75  Vt.  286.  See 
also  Black  v.  Minneapolis,  etc.,  R.  Co.,  122  Iowa 
32;  Shaw  v.  Gilbert,  m  Wis.  165. 

4.  Property  Having  Ascertainable  Value.  — 
Lack  v.  Brecht,  166  Mo.  242;  Missouri,  etc., 
Trust  Co.  v.  Clark,  60  Neb.  406. 

1031.  1.  Doctrine  that  Interest  Not  Recover- 
able. —  Union  Pac.  R.  Co.  v.  Holmes.  68  Kan. 
810:  Lester  v.  Highland  Boy  Gold  Min.  Co.,  27 
Utah  470. 

2.  Negligence  Cases. —  Gerst  v.  St.  Louis.  185 
Mo.  191,  105  Am.  St.  Rep.  580. 

4.  Double  and  Treble  Damages. —  Interest  is 
not  allowable  on  treble  damages  recoverable 
against  a  railroad  company  for  unjust  discrimi- 
nation. Blair  v.  Sioux  City,  etc.,  R.  Co.,  109 
Iowa  369. 

1032.  1.  Torts  to  Person.  —  Burrows  v. 
Lownsdale,  (C.  C.  A.)  133  Fed.  Rep.  250.  See 
also  Louisville,  etc.,  R.  Co.  v.  Fort,  112  Tenn. 
432- 

Death  by  Wrongful  Act.  —  Damages  assessed 
for  the  death  of  a  child  caused  by  the  negli- 
gence of  a  railroad  were  held  to  bear  interest 
from  judgment.  Ortol.ino  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co.,  109  La.  902. 

2.  Reason  of  Rule.  —  Burrows  v.  Lownsdale, 
(C.  C.  A.)  133  Fed.  Rep.  250.  Sec  also  Louis- 
ville, etc.,  R.  Co.  v.  Fort,  112  Tenn.  432. 
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of  Debt     1.  General  Observations.  —  See  note  4. 

1033.    See  notes  i,  2. 

2.  Effect  of  Payment  of  Principal  —  a.  Interest  Due  by  Con- 
tract. —  See  note  3. 

HKM.  b.  Interest  Recoverable  as  Damages  —  (1)  In  General. — 
See  note  [. 

(2)  Payment  Pending  Suit.  —  See  note  3. 

1036.  VIII.    Computation    of    Interest  —  2.    Partial    Payments  — 

a.  Where  Compound  Interest  Not  Allowed.  —  See  note  2. 

1037.  c.  Interest  on  Payments. —  See  note  3. 

1038.  3.  Mistake  in  Computation  —  b.   Remittitur  of  Interest 

Erroneously  Allowed.  —  See  notes  3,  5. 

1039.  IX.   Time  from  Which  Computed  —  2.  Interest  by  Contract  — 

a.  Where  Date  Expressly  Fixed  —  (1)  In  General.  —  See  note  4. 

1041.  3.  Interest  as  Damages  —  a.  For  Breach  of  Contract  — 
(1)  General  Rule  —  From  Date  of  Breach.  —  See  notes  1,  2. 

(2)  Contracts  to  Pay  Money  —  (a)  Express  Contracts  —  aa.  General  Rule. 
—  See  note  4. 


1032.  4.  Interest  Regarded  as  Mere  Incident 

of  Debt. — Tidball  v.  Shenandoah  Nat.  Bank,  100 
Va.  741. 

1033.  1.   Correct    Statement   of   Rule.  — 

Arnold  v.  Sedalia  Nat.  Bank,  100  Mo.  App.  474. 

2.  Interest  Payable  by  Contract.  —  Cooper  v. 
Hill,  (C.  C  A.)  94  Fed.  Rep.  582. 

3.  Payment  of  Principal.  —  See  Waller  v. 
Kingston  Coal  Co.,  191  Pa.  St.  193. 

1034.  1.  Payment  of  Principal  as  Bar  to  In- 
terest. —  Valentine  z.  Donohoe-Kelly  Banking 
Co.,  133  Cal.  191  ;  Arnold  v.  Sedalia  Nat.  Bank, 
j  00  Mc.  App.  474;  Bronx  Gas,  etc.,  Co.  v.  New 
York,  (Supm.  Ct.  Tr.  T.)  29  Misc.  (N.  Y.) 
402;  Waller  v.  Kingston  Coal  Co.,  191  Pa.  St. 
>93- 

3.  Payment  under  Judgment.  —  The  plaintiff, 
in  an  action  to  recover  for  electric  lighting 
furnished,  severed  the  action  and  accepted  judg- 
ment for  the  sum  admitted  to  be  due  in  the  an- 
swer. It  was  held  that  such  acceptance  waived 
the  right  to  interest  by  way  of  damages.  Bronx 
Gas,  etc.,  Co.  v.  New  York,  (Supm.  Ct.  Tr.  T.) 
29  Misc.  (N.  Y.)  402. 

1 036.  2.  Partial  Payments  Where  Compound 
Interest  Is  Not  Allowed.  —  McQueen  v.  Whet- 
stone, 127  Ala.  417;  Call  v.  Moll,  89  Mo.  App. 
386 ;  Rawlings  v.  Anheuser-Busch  Brewing 
Assoc.,  (Neb.  1903)  94  N.  W.  Rep.  1001  ;  Dick- 
son v.  Stewart,  (Neb.  1904)  98  N.  W.  Rep.  1085. 

1037.  3.  Computation  of  Interest  on  Pay- 
ments Not  Allowed.  —  See  Hopper  v.  Williams, 
95  Md.  734;  Foley  v.  Comstock,  122  Mich.  349. 

103*».  3.  Option  to  Remit  Interest. — Gerst 
v.  St.  Louis,  185  Mo.  191,  105  Am.  St.  Rep.  580; 
Feller  v.  McKillip,  109  Mo.  App.  61  ;  Meyer  v. 
Phrenix  Ins.  Co.,  95  Mo.  App.  721  ;  Wittenberg 
v.  Mollyneaux,  59  Neb.  203 ;  Rawlings  v.  An- 
heuser-Busch Brewing  Assoc.,  (Neb.  1903)  94 
N.  W.  Rep.  1001  ;  South  Omaha  v.  Ruthjen, 
(Neb.  1904)  99  N.  W.  Rep.  240;  Gulf,  etc.,  R. 
Co.  v.  Jackson,  (Tex.  Civ.  App.  1905)  86  S.  W. 
Rep.  47  ;  Davis  v.  Bowers  Granite  Co.,  75  Vt. 
286. 

5.  Remand  for  Correction  in  Trial  Court  — 
Where  Only  Error  Is  in  Allowing  Interest.  —  Cooke 
v.  Clark,  (Ky.  1899)  51  S.  W.  Rep.  316.  See 


also  Howard  v.  Perrin,  (Ariz.  1904)  76  Pac. 
Rep.  460. 

1039.  4.  Note  Payable  on  Demand  After 
Specified  Date.  —  Larrabee  v.  Southard,  95  Me. 
385. 

1041.  1.  Interest  as  Damages  for  Breach  of 
Contract  —  Computation  from  Date  of  Breach.  — 

Sun  v.  Makainai,  14  Hawaii  495,  citing  16  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1041  ;  Omaha 
Carpet  Co.  v.  Clapp,  (Neb.  1902)  89  N.  W.  Rep. 
246;  Vogt  v.  Schienebeck,  122  Wis.  491,  106 
Am.  St.  Rep.  989 ;  Toronto  v.  Toronto  R.  Co., 
7  Ont.  L.  Rep.  78. 

2.  Accrual  of  Right  of  Action.  —  Sun  v.  Ma- 
kainai, 14  Hawaii  495,  citing  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1041  ;  Chicago,  etc.,  R. 
Co.  v.  McEwen,  (Ind.  App.  1904)  71  N.  E.  Rep. 
926;  Scollans  v.  Rollins,  179  Mass.  346,  88  Am. 
St.  Rep.  386. 

4.  Interest  from  Time  for  Payment  of  Principal 
—  United  States.  —  Yellow  Poplar  L-.imber  Co. 
v.  Daniel,  (C.  C.  A.)  109  Fed.  Rep.  39. 

California. — •  Knowles  v.  Baldwin,  125  Cal. 
224. 

Connecticut.  —  Loomis  v.  Gillett,  75  Conn.  298. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  McEwen, 
(Ind.  App.  1904)  71  N.  E.  Rep.  926. 

Kentucky.  —  Gregory  v.  New  Home  Sewing 
Mach.  Co.,  (Ky.  1905)  86  S.  W.  Rep.  529; 
Mastin  v.  Cochran,  (Ky.  1903)  76  S.  W.  Rep. 
343- 

Louisiana.  - —  In  re  Immanuel  Presb.  Church, 
112  La.  348. 

Missouri.  —  Huston  v.  De  Zeng,  78  Mo.  App. 
522. 

New  York.  —  Sans  v.  New  York,  (Supm.  Ct. 
Tr.  T.)  31  Misc.  (N.  Y.)  559:  Randall  v.  Grant. 
59  N.  Y.  App.  Div.  485  ;  Weber  v.  Hearn,  49 
N.  Y.  App.  Div.  213. 

South  Carolina.  —  Dyson  v.  Jones,  65  S.  Car. 
308;  Computing  Scales  Co.  v.  Long,  66  S.  Car. 
379- 

Texas.  —  Howard  v.  Emerson,  (Tex.  Civ. 
App.  1901)  65  S.  W.  Rep.  382. 

Interest  upon  Coupons  Is  Computed  from  Their 
Maturity.  —  Kentucky    Title    Co.    v.  English, 

(Ky.  1899)  50  S.  W.  Rep.  968. 
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1042.  Date  Ascertainable  by  Implication.  — See  note  I. 
Accounts.  —  See  note  4. 

1043.  Penal  Bonds.  — See  note  3. 

cc  Contracts  to  Pay  on  Condition.  —  See  note  6. 

dd.  Debts  Due  "  on  Demand  "  —  Interest  from  Date.  —  See  note  8. 

Interest  from  Demand.  —  See  note  9. 

1044.  Where  Demand  in  Fact  Necessary  to  Default. —  See  note  I. 

(b)  Implied  Contracts  —  cc.  Implication  to  Pay  on  Demand.  —  See  note  4. 
104*>.     (c)  Under  Special  Statutes.  —  See  note  I. 

(3)  Interest  from  Institution  of  Suit.  —  See  note  2. 

1 040.  Institution  of  Suit  as  Setting  Interest  Running  When  Demand  Would  Not.  —  See 
note  2. 

(4)  Contracts  to  Do  Something  Other  than  to  Pay  Money.  —  See 

note  3. 

b.  FOR  TORT  —  (i)  In  General — Thus,  Where  Money  Has  Been  Converted 
by  the  Defendant.  —  See  note  7. 

1047.    And  Where  the  Conversion  Is  of  Property  Other  than  Money.  —  See  note  I. 

(2)   Injuries   to  Property  —  (a)  Interest  from  Date   of  Injuries.  —  See 

note  3. 


1042.  1.  Goods  Sold  and  Delivered  —  Interest 
from  Delivery.  —  Schuwirth  v.  Thumma,  (Tex. 
Civ.  App.  1902)  66  S.  W.  Rep.  691  ;  Howard  v. 
Emerson,  (Tex.  Civ.  App.  1901)  65  S.  W.  Rep. 

382. 

Services  and  Materials  Furnished  —  Interest 
from  Completion  of  Work.  —  Sullivan  v.  Nicou- 

lin,  113  Iowa  76. 

4.  Accounts.  —  Mine,  etc.,  Supply  Co.  v.  Parke, 
etc.,  Co.,  (C.  C.  A.)  107  Fed.  Rep.  881  ;  Cor- 
ralitos  Co.  v.  Mackay,  31  Tex.  Civ.  App.  316; 
Momsen  v.  Atkins,  105  Wis.  557.  See  also 
Spencer  v.  Hall,  (County  Ct.)  30  Misc.  (N.  Y.) 
75,  affirmed  51  N.  Y.  App.  Div.  623. 

Partnership  Accounts.  —  Hart  v.  Hart,  1 1 7  Wis. 
639- 

Unliquidated  Accounts.  —  Bell  v.  Mendenhall, 

78  Minn.  57. 

Account  Between  Cotenants.  —  Boyce  v.  Boyce, 
124  Mich.  696. 

1  ©  13.  3.  Interest  on  Penalty  of  Bond  —  Com- 
putation from  Time  of  Breach.  —  Omaha  Carpet 
Co.  v.  Clapp,  (Neb.  1902)  89  N.  W.  Rep.  246. 

6.  Contracts  to  Pay  on  Condition.  —  Rogers  v. 
Manhattan  L.  Ins.  Co.,  138  Cal.  285;  Follett 
Wool  Co.  v.  Utica  Trust,  etc.,  Co.,  84  N.  Y. 
App.  Div.  151. 

8.  Interest  from  Date. —  Curtis  v.  Smith,  75 
Conn.  429;  Bennett  v.  Taylor,  (Neb.  1903)  96 
N.  W.  Rep.  669. 

9.  Interest  from  Demand.  —  Cooke  v.  Clark, 
(Ky.  1899)  S 1  S.  W.  Rep.  316.  See  also  Bald- 
win Coal  Co.  v.  Davis,  15  Colo.  App.  371. 

1044.  1.  Services  Rendered.  —  A  claim  for 
services  rendered  bears  interest  from  demand 
only.    Lowe  v.  Ring,  123  Wis.  370. 

4.  Implication  to  Pay  on  Demand.  —  Ross  v. 
Walker,  44  Fla.  704 ;  York  v.  Farmers  Rank, 
105  Mo.  App.  127. 

1045.  1.  Interest  on  Claim  for  Services. — 
Coughlin  v.  New  York,  (Supm.  Ct.  Spec.  T.) 
3S  Misc.  (N.  Y.)  448. 

Unliquidated  Claims.  — ■  Trimble  v.  Kansas 
City,  etc..  R.  Co.,  180  Mo.  587. 

2.  Interest  from  Institution  of  8uit  —  United 
Stairs.  —  Dwyer  v.  U.  S.,  (C.  C.  A.)  93  Fed. 
Rep.  616. 


California.  —  Cutting  Fruit  Packing  Co.  v. 
Canty,  141  Cal.  692. 

Kansas.  —  Pine  v.  Western  Nat.  Bank,  63 
Kan.  462. 

Kentucky. —  Brown  v.  Lapp,  (Ky.  1903)  77 
S.  W.  Rep.  194;  Travelers'  Ins.  Co.  v.  Hender- 
son Cotton  Mills,  (Ky.  1905)  85  S.  W.  Rep. 
1090. 

Missouri.  —  Trimble  v.  Kansas  City,  etc.,  R. 
Co.,  180  Mo.  587. 

Montana. —  Hefferlin  v.  Karlman,  29  Mont. 
139 

New  York.  —  Roussel  v.  Mathews,  62  N.  Y. 
App.  Div.  i,  affirmed  171  N.  Y.  634.  See  also 
De  Crano  v.  Moore,  50  N.  Y.  App.  Div.  361. 

Wisconsin.  —  Remington  v.  Eastern  R.  Co., 
109  Wis.  154. 

1046.  2.  Speirs  v.  Union  Drop  Forge  Co., 
180  Mass.  87,  citing  16  Am.  and  Eng.  Encvc. 
of  Law  (2d  ed.)  1046. 

3.  Contracts  to  Deliver  Property.  —  Connor  v. 
S.  Blaisdell.  Jr.  Co.,  (Tex.  Civ.  App.  1901)  60 
S.  W.  Rep.  890;  Vogt  v.  Schienebeck,  122  Wis. 
491,  106  Am.  St.  Reo.  989;  J.  I.  Case  Plow- 
Works  v.  Niles,  etc.,  Co.,  107  Wis.  9.  See  also 
Dubuque  Lumber  Co.  v.  Kimball,  1 1 1  Iowa  48. 

7.  Conversion  of  Money.  —  Cooper  v.  Hill.  (C. 
C.  A.)  94  Fed.  Rep.  582. 

1047.  1.  Conversion  of  Property  Other  than 
Money  —  United  States.  —  New  Dundcrberg 
Min.  Co.  v.  Old,  (C.  C.  A.)  97  Fed.  Rep.  150. 

Arkansas.  —  Fordyce  v.  Dempsey,  72  Ark. 
471. 

Georgia.  —  Mashburn  v.  Dannenberg  Co.,  117 
Ga.  567. 

Illinois.  —  See  also  Janeway  v.  Burton,  2ot 
111.  78. 

Massachusetts.  —  Lorain  Steel  Co.  v.  Norfolk, 
etc..  St.  R.  Co.,  187  Mass.  500. 

New  York. — -Einstein  v.  Dunn,  61  N.  Y. 
App.  Div.  195.  affirmed  T71  N.  Y.  648. 

Texas.  —  Daugherty  v.  Lady,  (Tex.  Civ.  App. 
1903)  73  S.  W.  Rep.  837. 

Trover.  —  Woodworth  v.  Gorsline,  30  Colo. 
186. 

3.  Interest  from  Date  of  Iniuries. —  Tex-i-;.  etc., 
R.  Co.  v.  Murtishaw,  34  Tex.  Civ.  App.  447; 
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IO  17.     lb)  Interest  from  Institution  of  Suit.  —  See  note  4. 

(0)  Interest  from  Judgment.  —  See  note  5. 

1048.    X.  To  What  Time  Computed  — 2.  Interest  as  Damages. 

note  i. 

XI.  Rate  of  Interest  —  2.  Rate  by  Contract  —  a.  Express  Con- 
TR  ACTS  FOR  R.ATE  —  (2)  Contracts  Increasing  Rate — -(c)  Stipulation  for  Higher 
Rate  After  Maturity  —  66.  Doctrine  that  Higher  Rate  Recoverable  —  (aa)  In  General. — 
See  note  5. 

1050.  See  note  1. 

(66)  Waiver  of  Higher  Rate  by  Acceptance  of  Lower,  — -  See  note  3. 
dd.  Interest  from  Date  if  Not  Paid  at  Maturity.  —  See  note  6. 

1051.  (3)  Contracts  Reducing  Rate.  —  See  note  1. 

b.  Implied  Contracts  for  Rate  —  (i)  In  Getieral.  —  See 


note  5. 

1052. 

note  3. 
1053, 

1055. 


(2)  Contract  for  Interest  Without  Expressing  Rate.  —  See  note  7. 

3.  Rate  as  Damages-  -a.  General  Rule  —  Legal  Rate. — See 

b.  Exceptions  to  General  Rule.  —  See  note  \. 

4.  Rate  After  Maturity  —  a.  In  General.  —  See  note  3. 

c.  Where  Contract  Rate  Higher  than  Legal  Rate  — 


(1)  Legal  Rate  After  Maturity.  —  See  note  4. 


Gulf,  etc.,  R.  Co.  v.  Sheperd,  (Tex.  Civ.  App. 
1903)  76  S.  W.  Rep.  800. 

Interest  from  Filing-  of  Claim.  —  Lakeside  Paper 
Co.  v.  State.  45  N.  Y.  App.  Div.  112. 

Interest  Is  Not  Recoverable  for  the  death  of  or 
injury  to  an  animal  from  the  date  of  loss.  In- 
ternational, etc.,  R.  Co.  v.  Barton,  (Tex.  Civ. 
App.  1899)  54  S.  W.  Rep.  797  ;  Gulf,  etc.,  R.  Co. 
v.  Jackson,  (Tex.  Civ.  App.  1905)  86  S.  W. 
Rep.  47. 

IO  17.    4.  Interest  from  Institution  of  Action. 

—  Lonsdale  Co.  v.  Woonsocket,  25  R.  I.  428. 

5.  Death  by  Wrongful  Act.  —  Damages  recov- 
ered for  the  death  of  a  child  should  draw  in- 
terest from  the  date  of  judgment.  Ortolano  v. 
Morgan's  Louisiana,  etc.,  R.,  etc.,  Co.,  109  La. 
902. 

1048.  1.  Interest #as  Damages —  Computation 
to  Rendition  of  Judgment.  —  See  Hilton  v.  State, 
60  Neb.  421. 

5.  Stipulation  for  Higher  Rate  Held  Valid.  — 

McKay  v.  Belknap  Sav.  Bank,  27  Colo.  50 ; 
Holmes  v.  Dewey,  66  Kan.  441  ;  Sanford  v. 
Litchenberger,  62  Neb. ,  501  ;  Mutual  Ben.  L. 
Ins.  Co.  v.  Daniels,  67  Neb.  91  ;  Dusenberry  v. 
Abbott,  (Neb.  1901)  95  N.  W.  Rep.  466;  Close 
v.  Riddle,  40  Oregon  596,  quoting  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1049. 

1050.  1.  Stipulation  for  Increased  Rate  Liqui- 
dation of  Damages.  —  McKay  v.  Belknap  Sav. 
Bank,  27  Colo.  50 ;  Close  v.  Riddle,  40  Oregon 
596,  quoting  16  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1050. 

Not  a  Penalty  for  Default. — Eccles  v.  Herrick, 
15  Colo.  App.  350;  Parks  v.  Lubbock,  92  Tex. 
635. 

3.  Waiver  of  Higher  Rate  by  Acceptance  of 
Lower.  — Abrey  v.  Schellenberg,  125  Mich.  42, 
7  Detroit  Leg.  N.  441. 

6.  Contrary  Doctrine.  —  McKay  v.  Belknap 
Sav.  Bank,  27  Colo.  50  ;  Brown  v.  Cory,  9  Kan. 
App.  702. 

1051 .  1.  Contracts  Reducing  Rate  of  Interest. 

—  A  note,  which  was  extended  at  a  lower  rate 


than  that  named  in  the  note,  will  draw  interest 
at  the  original  rate  after  the  expiration  of  the 
extended  time.  Sedgwick  v.  Sanborn,  63  Kan. 
884,  65  Pac.  Rep.  661  ;  Mutual  Ben.  L.  Ins.  Co. 
v.  Daniels,  67  Neb.  91. 

Release  of  Payment  of  Contract  Rate.  —  Abrey 
v.  Schellenberg,  125  Mich.  42,  7  Detroit  Leg.  N. 
441. 

5.  Rate  of  Interest  Fixed  by  Custom  or  Usage. — 

In  re  Henry,  (1901)  2  Ch.  548. 

7.  Contract  for  Interest  Without  Expressing 
Rate.  — In  re  Immanuel  Presb.  Church,  112  La. 
348;  Gay  v.  Berkey,  (Mich.  1904)  100  N.  W. 
Rep.  920,  11  Detroit  Leg.  N.  428. 

1052.  3.  Rate  of  Interest  as  Damages  — 
Arkansas.  —  Clarke  v.  Taylor,  69  Ark.  612. 

Connecticut.  —  Curtis  v.  Smith,  75  Conn. 
429. 

Louisiana.  —  Beugnot  v.  Tremoulet,  52  La. 
Ann.  454. 

Massachusetts.  —  Pearson  v.  Treadwell,  179 
Mass.  462. 

New  York.  —  De  Crano  v.  Moore,  50  N.  Y. 
App.  Div.  361. 

South  Carolina.  —  Ex  p.  Stockman,  70  S.  Car. 
31,  106  Am.  St.  Rep.  741. 

1053.  1.  Money  Invested  by  Agent!  — 
Where  an  agent  has  invested  money  at  a  certain 
rate  of  interest,  it  will  be  presumed  that  such 
rate  has  continued,  in  the  absence  of  a  showing 
to  the  contrary,  and  interest  at  that  rate  is 
recoverable  up  to  the  time  of  demand.  De 
Crano  v.  Moore,  50  N.  Y.  App.  Div.  361. 

3.  Rate  After  Maturity  —  Conflict  of  Authority 
Noticed.  —  Palmer  v.  Laberee,  23  Wash.  419. 
quoting  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1053. 

1055.  4.  Legal  Rate  After  Maturity.  —  Farm- 
ers' L.  &  T.  Co.  v.  Northern  Pac.  R.  Co..  04 
Fed.  Rep.  454;  Thomas  v.  Bruce,  (Ky.  1890) 
50  S.  W.  Rep.  63. 

Payment  of  Contract  Rate  After  Maturity  under 
Mistake  of  Law.  —  Stewart  v.  Ferguson,  31  Ont. 
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(2)  Contract  Rate  A  fter  Maturity.  —  See  note  2. 

e.  Rule  under  Special  Statutes  —  (1)  In  General.  —  See 

(2)  Judgments  and  Decrees.  —  See  notes  2,  3. 

5.  Statutes  Changing  Rate  —  a.  In  General.  —  See  note  4. 

b.  Interest  Due  by  Contract  —  (1)  In  General.  —  See  note  1. 

(3)  Contract  for  Money  with  No  Stipulation  for  Interest.  —  See 


1056. 
1059. 

note  2. 
1060. 

1061. 
1069. 

note  3. 

c  Interest  Recoverable  as  Damages.  —  See  note  5. 

1063.  d.  JUDGMENTS  —  Rule  that  Interest  on  Judgments  Follows  Fluctuations  of 
Law.  —  See  note  3. 

1 064.  XII.  Suspension  of  Interest  —  2.  By  Act  or  Omission  of  Creditor 

—  a.  In  General.  —  See  notes  2,  3. 

1067.  g.  Tender  —  (1)  Generally. — See  note  1. 

Tender  Considered  as  Payment.  —  See  note  2. 

(2)    What  Is  Sufficient    Tender — (a)   Mere  Readiness  to  Pay.  —  See 

note  3. 

(b)  Tender  of  Less  Sum  than  Due.  —  See  note  4. 

(c)  Offer  to  Pay  on  Condition.  —  See  notes  5,  6. 

1068.  (3)  Doctrine  that  Technical  Tender  Unnecessary.  —  See  note  1. 


1056.    2.  Contract  Rate  After  Maturity.  — 

Greenhaw   v.    Holmes,    (Ariz.    1902)    68  Pac. 
Rep-  537  ;  Palmer  v.  Laberee,  23  Wash.  419. 

Bonds  Declared  Due  Before  Maturity.  — ■  Farm- 
ers' L.  &  T.  Co.  v.  Northern  Pac.  R.  Co.,  94 
Fed.  Rep.  454. 

1059.  2.  Rate  After  Maturity  Fixed  by 
Statute  —  California.  —  See  Casey  v.  Gibbons, 
136  Cal.  36S. 

1060.  2.  Rule  that  Judgments  Draw  Legal 
Rate  of  Interest.  — •  East  Tennessee  Land  Co.  v. 
Leeson,  183  Mass.  37;  Palmer  v.  Laberee,  23 
Wash.  419. 

3.  Rule  that  Judgments  Draw  Contract  Rate 
of  Interest  —  Arizona.  —  Greenhaw  v.  Holmes, 
(Ariz.  1902)  68  Pac.  Rep.  537. 

Kansas.  —  Whitman  v.  Citizens'  Bank,  (C.  C. 
A.)  110  Fed.  Rep.  503,  (construing  the  Kansas 
statute). 

Nebraska. — -  Trompen  v.  Hammond,  61  Neb. 
446 ;  Connecticut  Mut.  L.  Ins.  Co.  v.  Wester- 
hoff,  58  Neb.  379,  76  Am.  St.  Rep.  101. 

4.  Prospective  Operation  of  Statutes.  —  Hoff- 
man v.  H.  M.  Loud,  etc.,  Lumber  Co.,  (Mich. 
1904)  100  N.  W.  Rep.  1010,  citing  16  Am.  and 
Enc.  Encvc.  of  Law  (2d  ed.)  1060.  See  also 
Mastin  v.  Cochran,  (Ky.  1903)  76  S.  W.  Rep. 
343- 

1061.  1.  Contract  at  Rate  of  Interest  Not 
Reduced  by  Subsequent  Statute.  — ■  See  Graham  v. 
Merchant,  43  Oregon  294. 

1062.  3.  A  Contract  Stipulating  for  Legal 
Interest  will  draw  interest  at  the  legal  rate  until 
payment  notwithstanding  a  subsequent  change 
in  the  rate  made  by  statute.  Graham  v.  Mer- 
chant, 43  Oregon  294. 

5.  Interest  as  Damages.  —  Thompson  v.  Hibbs, 
45  Oregon  141  ;  Graham  v.  Merchant,  43  Ore- 
gon 294. 

1063.  3.  Fluctuations  of  Rate. —  Stanford  v. 
Coram,  28  Mont.  288. 

1061.  2.  Interest  Suspended  by  Acts  or 
Omissions  of  Creditor.  —  Cunnius  v.  Reading 
School  Dist.,  25  Pa.  Co.  Ct.  17,  affirmed  21  Pa. 
Super.  Ct.  340. 
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Not  Suspended  by  Dispute  as  to  Proper  Payee. 

—  Elkhorn  Valley  Lodge  v.  Hudson,  59  Neb. 
672. 

3.  Creditor  Absenting  or  Concealing  Himself.  — 

Cunnius  v.  Reading  School  Dist.,  25  Pa.  Co.  Ct. 
17,  affirmed  21  Pa.  Super.  Ct.  340. 

Mere  Nonresidence  Not  Sufficient.  —  Adams  v. 
Greig,  126  Mich.  582. 

1067.  1.  Effect  of  Tender  on  Interest.  — 
Ferrea  v.  Tubbs,  125  Cal.  687;  Lamprey  v.  St. 
Paul,  etc.,  R.  Co.,  89  Minn.  187;  Reitz  v.  Hay- 
ward,  100  Mo.  App.  216;  Chapman  v.  Wagner, 
(Neb.  1901)  96  N.  W.  Rep.  412;  Hughes  v. 
Antill,  23  Pa.  Super.  Ct.  290.  See  also  Frey  v. 
Fitzpatrick-Cromwell  Co.,  108  La.  125. 

2.  Keeping  Tender  Good  — Woodland  Cemetery 
Co.  v.  Ellison,  (Ky.  1904)  80  S.  W.  Rep.  169; 
Lloyd  v.  O'Rear,  59  S.  W.  Rep.  483,  22  Ky.  L. 
Rep.  1000. 

Need  Not  Deposit  Tender  in  Court.  —  Ferrea  v. 
Tubbs,  125  Cal.  687;  Frey  v.  Fitzpatrick-Crom- 
well Co.,  108  La.  125. 

3.  Mere  Readiness  to  Pay  Held  Not  Sufficient. 

—  Czech  v.  Bean,  (County  Ct.)  35  Misc.  (N. 
Y.)  729;  Frey  v.  Fitzpatrick-Cromwell  Co..  108 
La.  125. 

Tender  Before  Maturity  dees  not  stop  the  tun- 
ning of  interest.  Kelly  v.  Collins,  (Tex.  Civ. 
App.  iqoo)  56  S.  W.  Rep.  997. 

Tender  and  Refusal  Must  Be  Shown.  —  Adams 
v.  Greig,  126  Mich.  582. 

4.  Tender  of  Less  Sum  than  Due.  —  Wood  v. 
Howland,  127  Iowa  394;  Kelly  v.  Collins,  (Tex. 
Civ.  App.  1900)  56  S.  W.  Rep.  997;  San  Antonio 
v.  Campbell,  (Tex.  Civ.  App.  1900)  56  S.  W. 
Rep.  130. 

5.  Requiring  Receipt. —  Ferrea  v.  Tubbs,  125 
Cal.  687. 

6.  A  Tender  Requiring  the  Surrender  of  Col- 
lateral to  which  the  debtor  had  no  right  did  not 
stop  the  running  of  interest.  Fidelity  L.  &  T. 
Co.  v.  F.ngleby,  99  Va.  16S,  3  Va.  Super.  Ct. 
101. 

166S.  1.  Formal  Tender  Necessary. —  Czech 
v  Bean,  (County  Ct.)  35  Misc.  (N.  Y.)  729. 
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1 07  I .    XIII.  Annual  and  Periodic  Interest  —  1.  Generally.  —  See  note  4. 

2.  Periodic  Interest  Due  Only  by  Contract  —  a.  General  Rule. — 

See  note  5. 

3.  How  Contracted  for  —  Terms  of  Contract.  —  See  note  7. 
I  07:6.    5.  Interest  on  Annual  or  Periodic  Interest.  —  See  note  2. 

XIV.  Compound  Interest  and  Interest  on  Interest  —  1.  General 

Rule  Against.  —  See  note  3. 

1074.    Explanatory.  —  See  note  a. 

107»"S.    2.  Allowance  in  Special  Cases  —  b.  Coupons.  —  See  notes  I,  2. 
1070.    3.  Where  Contracted  for  ■ — a.  In  General.  —  See  note  2. 
1078.    b.  Express  Contracts  —  (2)  Contract  for  Compound  Interest 
Before  Pri)icipal  Interest  Due.  —  See  note  2. 

(3)  Contract  for  Interest  on  Interest  A fter  Interest  Due.  —  See 

note  3. 

1080.    4.  Compound  Interest  as  Damages  —  a.  In  General.  —  See  note  5. 
1082.    6.  Simple  Interest  on  Interest  of  Principal  —  b.  As  Damages  — 
(1)  General  Rule.  —  See  note  3. 

1085.  XV.  What  Law  Governs,  and  Conflict  of  Laws  —  1.  Interest  by 

Contract  —  b.  Express  Contracts  —  (1)  Law  of  Place  with  Reference  to 
Which  Contract  Made.  —  See  note  4. 

1086.  Place  Where  Contract  Entered  into  —  Place  of  Performance.  —  See  note  I. 

1087.  (2)  Place  Where  Contract  Entered  into  —  A  Contract  for  the  Payment  of 
Interest,  if  Valid  Where  Made.  —  See  note  I. 

(3)  Place  Where  Contract  to  Be  Performed — (a)  In  General.  —  See 

note  2. 

1091.    2.  Interest  as  Damages  —  b.  Damages  for  Tort.  —  See  note  4. 


1071.  4.  Gnckian  v.  Newbold,  23  R.  I.  556, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1071. 

5.  Contract  for  Periodic  Payments  of  Interest.  — 

Mastin  v.  Cochran,  (Ky.  1903)  76  S.  W.  Rep. 
343- 

7.  Contract  for  Interest  at  Specified  Rate  per 
Annum.  —  Guckian  v.  Newbold,  23  R.  I.  556. 

1073.  2.   Interest  on  Periodic  Interest.  — 

Semiannual  interest  draws  interest  from  the 
day  on  which  it  is  due.  Mastin  v.  Cochran, 
(Ky.  1903)  76  S.  W.  Rep.  343. 

3.  Compound  Interest  Not  Favored.  —  Lake 
County  v.  Linn,  29  Colo.  446.  See  also  Gay  v. 
Berkey,  (Mich.  1904)  100  N.  W.  Rep.  920,  11 
Detroit  Leg.  N.  428. 

1074.  a.  Provision  for  Payment  of  Interest 
on  Interest  Held  Not  Compounding  Interest.  — 
Williams  v.  Carroll  County,  167  Mo.  9,  citing 
16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1074. 

1075.  1.  Interest  on  Coupons  Allowed.  — 
Ouray  County  v.  Geer,  (C.  C.  A.)  108  Fed. 
Rep.  478 ;  Lake  County  v.  Linn,  29  Colo. 
446. 

Allowed  When  Contracted  for. —  Dusenberry  v. 
Abbott,  (Neb.  1901)  95  N.  W.  Rep.  466. 

In  the  Absence  of  Contract  interest  is  not  al- 
lowed on  coupons  of  county  bonds.  Graves  v. 
Saline  County,  (C.  C.  A.)  104  Fed.  Rep.  61. 

2.  Interest  on  Coupons  Held  Not  Allowable.  — 
Klein  v.  East  River  Electric  Light  Co.,  (Supm. 
Ct.  App.  T.)  33  Misc.  (N.  Y.)  596. 

1076.  2.  Doctrine  Allowing  Compound  In- 
terest When  Contracted.  —  Dusenberry  v.  Abbott, 
(Neb.  1901)  95  N.  W.  Rep.  466;  Waid  v.  Greer, 
{Tenn.  Ch.  1900)  56  S.  W.  Rep.  1029.  See  also 
Sanguinett  v.  Webster,  153  Mo.  343. 

Express  Contract,  —  An  agreement  for  com- 


pound interest  until  the  maturity  of  a  note  does 
not  warrant  the  computing  of  compound  interest 
after  maturity.  Carpenter  v.  Rice,  (Ky.  1904) 
78  S.  W.  Rep.  458. 

1078.  2.  Contract  for  Compound  Interest  Be- 
fore Principal  Interest  Accrues  Held  Invalid.  — 
Gay  v.  Berkey,  (Mich.  1904)  100  N.  W.  Rep. 
920,  11  Detroit  Leg.  N.  428. 

3.  Contract  After  Interest  Due. — Gay  v.  Berkey, 
(Mich.  1904)  100  N.  W.  Rep.  920,  11  Detroit 
Leg.  N.  428. 

1080.  5.  Interest  on  Interest  Not  Allowed  as 
Damages. —  Parker  v.  Simpson,  180  Mass. 
334- 

Compound  Interest  as  Damages  Allowed  in 
Equity. —  Mathewson  v.  Davis,  191  111.  391. 

1082.  3.  Interest  on  Interest  as  Damages.  — 
Mastin  v.  Cochran,  (Ky.  1903)  76  S.  W.  Rep. 
343;  Ruloff  v.  Hazen,  124  Mich.  570. 

1085.  4.  Place  with  Reference  to  Which 
Contract  Is  Made.  —  In  re  Immanuel  Presb. 
Church,  112  La.  348. 

A  Contract  for  the  Loan  of  Money  Made  in  One 
State  and  Secured  by  Property  in  Another  State 
is  governed  by  the  interest  laws  of  the  latter 
state.  Faison  v.  Grandy,  128  N.  Car.  438,  83 
Am.  St.  Rep.  693. 

1086.  1.  Provision  of  Contract  as  to  What 
Law  Shall  Govern.  —  McKay  v.  Belknap  Sav. 
Bank,  27  Colo.  50. 

1087.  1.  Contract  Enforced  if  Valid  Where 
Made. —  Eccles  v.  Herrick,  15  Colo.  App.  350; 
McKay  v.  Belknap  Sav.  Bank,  27  Colo.  50. 

2.  Law  of  Place  of  Performance.  —  Clarke  v. 
Taylor,  69  Ark.  612. 

1091.  4.  Damages  for  Tort.  —  Frounfelker 
v.  Delaware,  etc.,  R,  Co.,  73  N.  Y,  App.  Div. 
350. 
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1092  1101 


1092.  3.  Foreign  Judgments  —  a.  Law  OF  Jurisdiction  Where  Judg- 
ment Rendered.  —  See  note  i. 

1093.  4.  Proof  of  Interest  Law  of  Foreign  Jurisdiction  —  b.  FOREIGN 
Interest  Law  Not  Subject  of  Judicial  Notice.  —  See  note  3. 

1095.  d.  Consequences  of  Failure  of  Proof  —  (2)  Interest  by 
Latv  of  Forum.  —  See  note  2. 

(3)  Interest  According  to  Ride  of  Common  Laiv.  —  See  note  3. 

1096.  XVI.  Discretionary  Interest,  and  Interest  as  Matter  of 
Right  —  2.  Interest  by  Contract.  —  See  note  2. 

3.  Interest  as  Damages  —  a.  In  General.  —  See  note  5. 

1097.  b.  Damages  for  Breach  of  Contract  —  (2)  Contracts  to  Pay 

Money  —  (a)  Interest  as  of  Right.  —  See  note  3. 

(b)  Interest  in  Discretion  of  Jury.  —  See  note  4. 

1098.  c.  Damages  for  Tort  —  (i)  In  General.  —  See  note  5. 

1099.  (2)  Torts  to  Property  —  (a)  Interest  as  of  Right.  —  See  note  3. 
Injuries  to  Real  or  Personal  Property.  —  See  note  4- 

(b)  Interest  in  Discretion  of  Jury.  —  See  note  5- 

1100.  4.  When  Jury  May  Be  Instructed  to  Give  Interest.  —  See  note  2. 

Where  Interest  Discretionary.  —  See  note  4- 
1  101.     Where  Interest  Not  Recoverable.  —  See  note  I. 

5.  Rule  under  Particular  Statutes.  —  See  note  3. 
Unreasonable  and  Vexatious  Delay.  —  See  note  4. 


1092.  1.  Interest  According  to  Jurisdiction 
Where  Suit  Brought. —  In  an  action  on  a  foreign 
judgment  the  judgment  will  be  presumed,  in 
the  absence  of  contrary  proof,  to  have  drawn 
interest  at  the  same  rate  as  a  judgment  ren- 
dered in  the  jurisdiction  where  suit  is  brought. 
Murphy  v.  Murphy,  145  Cal.  482. 

1093.  3.  Proof  of  Foreign  Interest  Law 
Required.  —  Thomas  v.  Bruce,  (Ky.  1899)  50 
S.  W.  Rep.  63  ;  Schroeder  v.  Boyce,  127  Mich.  35. 

1095.  2.  Judgments.  —  Murphy  v.  Murphy, 
145  Cal.  482. 

3.  As  the  Common  Law  Is  Presumed  to  Be  in 
Force.  —  Schroeder  v.  Boyce,  127  Mich.  35, 
quoting  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1095. 

109<i.  2.  Interest  by  Contract  Recoverable  as 
of  Right . — New  Dunderberg  Min.  Co.  v.  Old, 
(C.  C.  A.)  97  Fed.  Rep.  150. 

5.  Discretion  of  Jury  to  Allow  or  Disallow 
Interest  as  Damages.  —  VerinJIlion  v.  Le  Clare, 
89  Mo.  App.  55;  Feller  v.  McKillip,  109  Mo. 
App.  61.  See  also  Cooper  v.  Hill,  (C.  C.  A.) 
94  Fed.  Rep  582. 

In  Discretion  of  Equity  Court.  —  Gribble  v. 
Ford,  (Tenn.  Ch.  1898)  52  S.  W.  Rep.  1007. 

1097.  3.  Contracts  to  Pay  Money  —  Interest 
as  Legal  Measure  of  Damages.  —  Coughlin  v. 
New  York,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N. 
Y.)  448,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1097;  McAfee  v.  Dix,  101  N.  Y. 
App.  Div.  69  ;  Tidball  v,  Shenandoah  Nat.  Bank, 
100  Va.  741. 

4.  Computation  to  Be  Made  by  Jury.  —  Dawson 
v.  Womblc.:,  111  Mo.  532. 

109N.  5.  Damages  for  Torts  —  Interest  in 
Discretion  of  Jury.  —  Nichols  v.  Coleman,  96  N. 
Y.  App.  Div.  353. 

1099.  3.  Interest  as  of  Right  in  Trover  and 
Conversion.  —  Einstein  v.  Dunn,  61  N.  Y.  App. 
Div.  195,  affirmed  171  N.  Y.  648. 

Interest  as  of  Right  in  Action  for  Deceit.  — 
Shaw  v.  Gilbert,  m  Wis.  165. 


4.  Injury  to  or  Destruction  of  Property  — 
Interest  as  Part  of  Compensation. —  See  New  Dun- 
derberg Min.  Co.  v.  Old,  (C.  C.  A.)  97  Fed. 
Rep.  150. 

5.  Interest  Held  Discretionary  in  Actions  for 
Damages  to  Property.  —  Southern  Pac.  R.  Co.  v. 
Arnett,  (C.  C.  A.)  126  Fed.  Rep.  75;  Vermil- 
lion v.  Le  Clare,  89  Mo.  App.  55  ;  Feller  v.  Mc- 
Killip, 109  Mo.  App.  61  ;  Meyer  v.  Phcenix  Ins. 
Co.,  95  Mo.  App.  721  ;  Nichols  v.  Coleman,  96 
N.  Y.  App.  Div.  353;  Lance  v.  Butler,  135  N. 
Car.  419;  Louisville,  etc.,  R.  Co.  v.  Fort,  112 
Tenn.  432. 

Discretion  of  Court. —  Burrows  v.  Lownsdale, 
(C.  C.  A.)  133  Fed.  Rep.  250;  Harrison  v. 
Hughes,  T19  Fed.  Rep.  997. 

1IOO.  2.  When  Jury  May  Be  Instructed  to 
Give  Interest.  —  Midville,  etc.,  R.  Co.  v.  Bruhl. 
117  Ga.  329;  Lusk  v.  Throop,  189  111.  127; 
Missouri,  etc.,  R.  Co.  v.  Truskett,  2  Indian  Ter. 
633  ;  Einstein  v.  Dunn,  61  N.  Y,  App.  Div.  195, 
affirmed  171  N.  Y.  648;  Texas,  etc.,  R.  Co.  v. 
Smissen,  31  Tex.  Civ.  App.  549. 

In  an  Action  for  Wages  it  was  held  proper  to 
instruct  the  jury  to  allow  interest  according 
to  the  legal  rate.  Mullally  v.  Dingman,  62  Neb. 
702. 

4.  Where  Interest  Discretionary.  —  Meyer  v. 
Plucnix  Ins.  Co.,  95  Mo.  App.  721  :  Feller  v. 
McKillip,  109  Mo.  App.  61  ;  Vermillion  v.  Le 
Clare,  89  Mo.  App.  55. 

Where  interest  is  discretionary  it  is  proper 
to  so  instruct  the  jury.  Louisville,  etc.,  R.  Co. 
v.  Fort,  ii2  Tenn.  432. 

HOI.  1.  Where  Interest  Is  Not  Recoverable, 
it  is  error  to  instruct  the  jury  to  allow  interest. 
International,  etc,  R.  Co.  v.  Barton,  (Tex.  Civ. 
App.  1899)  54  S.  W.  Rep.  797. 

3.  Rule  under  Particular  Statutes  —  Missouri. 
—  Feller  v.  McKillip,  109  Mo.  App.  61. 

South  Dakota.  —  Hollistcr  v.  Donahoe,  16  S. 
Dak.  206. 

4,  Unreasonable  and  Vexatious  Delay.  —  Sey- 
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I  I  09.    INTEREST    -  INTERESTED.  —  See  note  2. 


mour  V  0.  S.  Richardson  Fueling  Co.,  103  111. 
App.  625,  reversed  on  other  grounds  205  111. 
77- 

MO'2.  2.  Methodist  Protestant  Church  v. 
Young,  130  N.  Car.  8,  quoting  16  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1102. 

Interest  and  Title.  — ■  Win.  Skinner,  etc.,  Ship- 
Bldg.,  etc.,  Co.  v.  Houghton,  92  Md.  68;  Wolf 
:•.  Theresa  Village  Mut.  F.  Ins.  Co.,  115  Wis. 
402. 

Reversions  and  Remainders  —  McDonald  v. 
Bayard  Sav.  Bank,  123  Iowa  413;  Methodist 
Protestant  Church  v.  Young,  130  N.  Car.  8. 

Mortgage  or  Judgment  Lien.  —  Dalrymple  v. 
Security  L.  &  T.  Co.,  9  N.  Dak.  306. 


Pecuniary  Interest.  — ■  See  Nuckols  v.  Lyle,  8 

Idaho  589. 

Witnesses.  —  Byerer  v.  Smith,  55  N.  Y.  App. 
Div.  405  ;  Putnam  v.  Lincoln  Safe  Deposit  Co., 
87  N.  Y.  App.  Div.  13. 

Judge.  — -Adams  v.  Minor,  121  Cal.  372;  Hig- 
gins  v.  San  Diego,  126  Cal.  303;  State  v. 
Sutton,  74  Vt.  12. 

Contest  of  Will.  —  Lockard  v.  Stephenson,  120 
Ala.  641. 

Establishing  Will.  —  See  Donlon  v.  Kimball, 
61  N.  Y.  App.  Div.  31. 
Interested  in  a  Bargain  or  Contract.  —  See 

Northport  v.  Northport  Townsite  Co.,  27  Wash. 
543- 


INTERFERENCE  WITH  CONTRACT 
RELATIONS. 

1 100.    I.  INTRODUCTORY  —  Precedents  on  Which  Grounded.  —  See  notes  I,  2. 

1110.  Lumley  v.  Gye.  —  See  note  4. 

1111.  II.  Inducing  Breach  of  Existing  Contract  —  1.  General  Statement. 

See  note  I. 

2.  The  Contract  Broken  —  Nature  of  Contract.  —  See  note  5. 

Whether  Enforceable  Contract  Essential.  —  See  note  7. 

1113.    3.  Malice.  — See  notes  2,  4,  5. 
1113.    See  notes  4,  6. 

4.  Means  Employed  to  Induce  Breach.  —  See  note  7. 

See  note  2. 


1114. 

1109.  1.  Enticement  of  Servants  Actionable. 

—  See  Leicester  v.  Hoadley,  66  Kan.  174, 
citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1 1 09  j  Fleckenstein  Bros.  Co.  v.  Fleckenstein, 
66  N.  J.  Eq.  260.  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1109. 

2.  Slander  of  Title.  —  See  Leicester  v.  Hoad- 
ley, 66  Kan.  174,  citing  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1109. 

1110.  4.  Quinn  v.  Leathern,  (1901)  A.  C. 
495,  affirming  Lumley  v.  Gye,  2  El.  &  Bl.  ,216, 
75  E.  C.  L.  216,  cited  16  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  11 10. 

1111.  1.  Morehouse  v.  Terrill.  11 1  111. 
App.  460;  Moran  v.  Dunphy,  177  Mass.  485, 
83  Am.  St.  Rep.  289 ;  J.  S.  3rown  Hardware 
Co.  v.  Indiana  Stove  Works,  96  Tex.  453  ;  Ray- 
mond v.  Yarrington,  96  Tex.  443,  97  Am.  St. 
Rep.  914. 

Malice  Held  Not  Essential.  —  Glamorgan  Coal 
Co.  v.  South  Wales  Miners  Federation,  (1903) 
2  K.  B.  S4S,  reversing  (1903)  1  K.  B.  118. 

5.  Applied  in  Various  Classes  of  Contracts.  — 
Morehouse  v.  Terrill.  11 1  111  App.  460  (con- 
tract for  sale  of  1an(T)  ;  Fleckenstein  Bros.  Co. 
v.  Fleckenstein,  66  N.  J.  Eq.  260  (breach  of 
covenant  not  to  engage  in  same  business  on 
sale  of  good  will)  ;  Raymond  v.  Yarrington,  96 
Tex.  443,  97  Am.  St.  Rep.  914  (contract  in  re- 
straint of  trade). 

7.  Binding  Contract  of  Service  Essential.  — 
Caldwell  v.  O'Neal,  117  Ga.  775- 

Under  the  Penal  Code  of  South  Carolina,  making 


it  an  offense  to  entice  away  a  laborer  under 
contract  wilh  another  entered  into  between  the 
parties,  enticing  away  a  child  whose  father  had 
contracted  his  labor  is  not  an  offense.  State  v. 
Rhody,  67  S.  Car.  287  ;  State  v.  Aye,  63  S.  Car. 
460. 

1112.  2.  Malice  Defined.  —  Read  v.  Friendly 

Soc,  etc.,  (1902)  2  K.  B.  732.  See  Leicester 
v.  Hoadley,  66  Kan.  174,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  11 12. 

4.  Procuring  Violation  of  Right  Is  Wrongful.  — 
Quinn  v.  Leathern,  (1901)  A.  C.  495:  Read  v. 
Friendly  Soc,  etc.,  (1902)  2  K.  B.  732.  See  also 
Holder  v.  Cannon  Mfg.  Co.,  135  N.  Car.  392. 

5.  Notice  Held  to  Imply  Malice.  —  Quinn  v. 
Leathern,  (1901)  A.  C.  49s;  Read  v.  Friendly 
Soc,  etc.,  (1902)  2  K.  B.  732. 

1113.  4.  Malicious  Interference  Actionable 
—  Motive. —  Holder  v.  Cannon  Mfg.  Co..  135  N. 
Car.  392  ;  Raymond  v.  Yarrington,  96  Tex.  443, 
97  Am.  St.  Rep.  914.  See  also  West  Virginia 
Transp.  Co.  v.  Standard  Oil  Co.,  50  W.  Va. 
611,  88  Am.  St.  Rep.  895. 

6.  Motive  Cannot  Render  Unlawful  an  Act 
Otherwise  Lawful. —  Bonsall  v.  Reagan,  7  Del.  Co. 
Rep.  (Pa.)  645;  Lancaster  v.  Hamburger,  70 
Ohio  St.  156;  West  Virginia  Transp.  Co.  v. 
Standard  Oil  Co.,  50  W.  Va.  611.  88  Am.  St. 
Rep.  895;  Quinn  v.  Leathern,  (1901)  A.  C. 
495- 

7.  See  Temple  Iron  Co.  v.  Carmanoskie,  10 
Kulp  (Pa.)  37,  7  Northam.  Co.  Rep.  (Pa.)  258. 

1114.  2,  Malicious  Use  of  Any  Means  Action* 
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1114.  Whether  Combination  or  Conspiracy  Is  Per  Se  Unlawful.  —  See  note  3. 
5.  Damages  Produced  by  Breach.  —  See  note  4. 

III.  Preventing  Formation  or  Inducing  Termination  of  Con« 
TRACT.  —  See  note  8. 

1 1 15.  See  note  1. 

IV.  What  Is  Justification.  —  See  note  4. 

1116.  See  note  1. 

Whether  the  Fact  that  a  Combination  of  Persons  Is  the  Actor.  —  See  note  4. 

1117.  [INTERLOCKING  SIGNAL  SYSTEM.  —  See  note  3*.] 
INTERLOCUTORY.  —  See  note  4. 

1118.  INTERMEDIATE.  —  See  note  2. 

1119.  INTERNAL  IMPROVEMENTS.  —  See  note  3. 


able.  —  See  Moran  v.  Dunphy,  177  Mass.  485, 
85  Am.  St.  Rep.  289. 

1114.  3.  See  West  Virginia  Transp.  Co. 
v.  Standard  Oil  Co.,  50  VV.  Va.  61 1,  88  Am. 
St.  Rep.  895. 

4.  Special  Damage.  —  See  Raymond  v.  Yar- 
rington,  96  Tex.  443,  97  Am.  St.  Rep.  914. 

8.  Moran  v.  Dunphy,  177  Mass.  485,  83  Am. 
St.  Rep.  289;  West  Virginia  Transp.  Co.  v. 
Standard  Oil  Co.,  50  W.  Va.  611,  88  Am.  St. 
Rep.  895- 

Procuring  Termination  of  Contract.  —  London 

Guarantee,  etc.,  Co.  v.  Horn,  206  111.  493,  99 
Am.  St.  Rep.  185. 

1115.  1.  Meaning  of  "  Maliciously." —  Holder 
v.  Cannon  Mfg.  Co.,  135  N.  Car.  392. 

4.  London  Guarantee,  etc.,  Co.  v.  Horn,  206 
111.  493,  99  Am.  St.  Rep.  185;  West  Virginia 
Transp.  Co.  v.  Standard  Oil  Co.,  50  W.  Va. 
611,  88  Am.  St.  Rep.  895. 

1116.  1.  See  Quinn  v.  Leathern,  (1901) 
A.  C.  495- 

What  Not  Justification.  — ■  Glamorgan  Coal  Co. 
V.  South  Wales  Miners'  Federation,  (1903)  2 
K.  B.  S4S,  reversing  (1903)  1  K.  B.  118. 

4.  Effect  of  Combination  on  Justification.  — 
Glamorgan  Coal  Co.  v.  South  Wales  Miners' 


Federation,  (1903)  2  K.  B.  545,  reversing  (1903) 
1  K.  B.  118.  See  also  Quinn  v.  Leathern,  (1901) 
A.  C.  495  ;  West  Virginia  Transp.  Co.  v.  Stand- 
ard Oil  Co.,  50  W.  Va.  611,  88  Am.  St.  Rep. 
895- 

1117.  3a.  Interlocking  Signal  System  on 
Railroads.  —  For  a  description  of  same  see  Jer- 
sey City,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co., 
(N.  J.  1902)  S3  Atl.  Rep.  709. 

4.  Matter  of  Sullivan,  36  Wash.  222,  quoting 
16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  11 17. 

Same — Judgments. — ■  Breed  v.  Ruoff,  173  N. 
Y.  340  ;  Leonard  v.  Sibley,  76  Vt.  254. 

Same  —  Interlocutory  Order.  —  Keifer  v.  Reich- 
ert,  93  Md.  97;  Breed  v.  Ruoff,  173  N.  Y.  340. 
See  Matter  of  Sullivan,  36  Wash.  222. 

III*.  2.  Intermediate  Order. —  People  v. 
Priori,  163  N.  Y.  99. 

1119.  3.  Internal  Improvements.  —  State 
v.  Froehlich,  115  Wis.  32. 

A  Levee  held  an  internal  improvement. 
State  v.  Froehlich,  115  Wis.  32. 

An  Irrigation  Canal  is  a  work  of  public  char- 
acter and  an  internal  improvement.  Kear- 
ney v.  Woodruff,  (C.  C.  A.)  115  Fed.  Rep.  90; 
Keith  County  v.  Citizens'  Sav.,  etc.,  Assoc., 
(C.  C.  A.)  116  Fed.  Rep.  16. 


INTERNATIONAL  LAW. 

By  H.  N.  Eldridge. 

119*5.  I.  General  Principles  — 3.  International  Law  as  Part  of  Law  of 
Land.  — See  note  4. 

1 1 80.  II.  Rights  and  Obligations  in  Time  of  Peace  —  1.  Territorial 
Property  of  State  —  a.  ACQUISITION  OF  TERRITORY — (2)  Cession  and  Con- 
quest —  Effect  of  Cession.  —  See  note  6. 

1143.  III.  Mutual  Rights  and  Duties  of  Belligerents  —  6.  Effect  on 
Intercourse  of  Individuals  —  a.  I N  General.  —  See  note  6. 

1146.  7.  Enemy  Character  —  a.  Of  Persons  —  (i)  Rendition  of  Assist- 
ance to  Enemy.  —  See  note  3. 

(2)  Effect  of  Domicil.  —  See  note  5. 

1125.    4.  Municipal  Law  Subordinated  to  In-  1143.    6.  Property  Engaged  in  Enemy  Trade 

ternational  Law. — The  Ship  Rose,  36  Ct.  CI.  Liable  to  Seizure. —  See  The  Benito  Estenger 

290:  The  Schooner  Jane,  37  Ct.  CI.  29.  176  If.  S.  568. 

1130.    6.  Continuance  of  Pre-existing  Laws.  I  I  Hi.    3.  Rendition  of  Assistance  to  Enemy. 

—  Philippine  Sugar  Estates  Development  Co.  v.  —  See  also  The  Benito  Estenger,  176  U.  S.  568. 

U.  S.,  39  Ct.  CI.  225.  5.  Domicil  Controlling  as  to  Person's  Enemy 
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1149.    b.  Of  PROPERTY  —  (4)  Vessels  Sailing  under  Enemy  Flag  or  Pass. 

—  See  note  2. 

(5)  Vessels  Carrying  Enemy  License.  —  See  note  3. 
1  1.10.    (10)  Transfers  of  Belligerent  Property  to  Neutrals  —  (a)  In  General. 

—  See  note  4. 

1  I  til.    (r  j)  Rights  of  Neutral  or  Friendly  Lienors.  —  See  note  3. 

1  154.    9.  Rights  of  War  as  Against  Enemy  Property  —  c.  Property  at 

Sea.  —  See  note  4. 

1  lt»t"5.     Suggested  Exemption  from  Capture.  —  See  note  I. 

1  !»"»<».     Enemy  Vessels  in  Port  or  Bound  for  Port  at  Beginning  of  War.  —  See  note  2. 

1  B  «1>.    IV.  Rights  and  Duties  of  Neutral  States  —  1.  General  Duty  Not 

to  Give  Aid.  —  See  note  4. 

1101.    2.  Furnishing  Munitions  of  War.  —  See  note  4. 

1  B<>7.    8.  Neutrality  Laws  —  The  Present  Law.  —  See  note  3. 

1168.  V.  Rights  and  Liabilities  of  Neutral  Subjects  —  2.  Neutral 
Commerce.  —  See  note  5. 

I  1  Oi>.     The  Declaration  of  the  Congress  of  Paris.  —  See  note  4. 

I I  70.     Neutral  Goods  in  Armed  Vessel  of  Enemy.  —  See  note  2. 

3.  Contraband  of  War  —  a.  Definition  and  General  Char- 
acter.—  See  note  5. 

1171.  b.  Arms  and  Munitions  of  War.  —  See  note  2. 

c.  Articles  Not  Intrinsically  of  Warlike  Character  — 
(2)  Provisions.  —  See  note  4. 

1 172.  (3)  Materials  of  Naval  Construction.  —  See  note  3. 
(5)  Horses.  —  See  note  7. 

11721.    (9)  Miscellaneous.  —  See  note  3. 

d.  Destination  of  Vessel  or  Goods.  —  See  note  4. 

1 174.   e.  Penalty  for  Carrying  Contraband.  — See  notes  4,  6,  8. 


Character.  — The  Benito  Estenger,  176  U.  S. 
57i- 

1140.    2.  Vessels  under  Enemy  Flag  or  Pass. 

—  The  Pedro,  175  U.  S.  354. 

3.  Enemy  License.  —  The  Pedro,  175  U.  S. 
354;  The  Adula,  176  U.  S.  361. 

1 1 50.  4.  Transfers  to  Neutrals  Not  Favored. 

—  The  Benito  Estenger,  176  U.  S.  568. 

1151.  3.  Secret  Liens  Not  Recognized. — 
The  Carlos  F.  Roses,  177  U.  S.  655. 

1154.  4.  Enemy  Property  Liable  to  Seizure 
at  Sea.  —  See  The  Panama,  176  U.  S.  533. 

1155.  1.  Exemption  of  Private  Property  at 
Sea  Favored.  —  The  Buena  Ventura,  175  U.  S. 
388. 

1 150.    2.  Enemy  Vessels  in  Port  or  Bound  for 

Port. — The  Pedro,  175  U.  S.  354;  The  Buena 
Ventura,  175  U.  S.  384. 

1100.  4.  General  Duty  Not  to  Give  Aid. — 
See  The  Brig  Happy  Return,  37  Ct.  CI.  262. 

1101.  4.  Sales  by  Subjects  of  Neutral  State. 

—  Pearson  v.  Parson,  108  Fed.  Rep.  461,  quot- 
ing 16  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1 161. 

1107.  3.  Intent.  — The  Laurada,  (C.  C.  A.) 
98  Fed.  Rep.  983,  affirming  85  Fed.  Rep. 
760. 

I  10**.  5,  A  Presumption  Exists  that  goods 
on  board  an  enemy's  ship  are  the  enemy's  prop- 
erty, unless  a  distinctly  neutral  character  is  im- 
pressed upon  them  by  accompanying  documents. 
The  Carlos  F.  Roses,  177  U.  S.  655. 

1 109.  4.  Policy  of  United  States.  —  See  The 
Carlos  F.  Roses,  177  U.  S.  655. 

1170.    2.  Neutral  Goods  in  Armed  Vessel  of 


Enemy.  —  See  The  Brig  Sea  Nymph,  36  Ct.  CI. 

369- 

5.  Contraband  of  War.  —  The  Brig  Juno,  38  Ctx 
CI.  465  ;  The  Schooner  Atlantic,  39  Ct.  CI.  193, 
37  Ct.  CI.  17. 

1171.  2.  Arms  and  Munitions  of  War. — 

In  The  Panama,  176  U.  S.  545,  it  is  said: 
"  Generally  speaking,  arms  and  ammunition  are 
contraband  of  war." 

4.  Provisions.  —  The  Panama,  176  U.  S.  535; 
The  Benito  Estenger,  176  U.  S.  568;  The  Carlos 
F.  Roses,  177  U.  S.  675. 

1172.  3.  Position  of  United  States.  —  See 
also  The  Schooner  Bird,  38  Ct.  CI.  228. 

7.  Horses  belong  to  that  disputable  class  of 
merchandise  which  may  or  may  not  be  contra- 
band, according  to  the  circumstances  of  a  case. 
The  Brig  Lucy,  37  Ct.  CI.  100.  See  also  The 
Brig  Juno,  38  Ct.  CI.  465 ;  The  Schooner  At- 
lantic, 39  Ct.  CI.  193,  37  Ct.  CI.  23 ;  The  Brig 
Betsey,  39  Ct.  CI.  452. 

By  Treaty  with  France  in  1778  the  United 
States  without  reservation  or  qualification  de- 
clares horses  to  be  contraband.  The  Brig  Lucy, 
37  Ct.  CI.  97. 

1173.  3.  Miscellaneous  Articles. —  Sulphur 
is  a  contraband  of  war.  See  The  Styria  v. 
Morgan,  186  U.  S.  1. 

4.  Destination.  —  See  The  Pedro,  175  U.  S. 
354- 

1 1  74.    4.  The  Schooner  Bird.  38  Ct.  CI.  228. 

6.  Vessel  Belonging  to  Owner  of  Contraband 

Cargo.  —  The  Schooner  Bird,  38  Ct.  CI.  228 ; 
The  Sloop  Ralph,  39  Ct.  CI.  204;  The  Brig 
Lucy,  39  Ctt  CI.  221,  37  Ct.  CI.  97. 
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1175. 
1177. 

note  6. 
1178 
1179. 


/.  Beginning  and  End  of  Offense.  —  See  notes  5,  6. 

5.  Blockade  —  a.  Definition  and  General  Principles.  —  See 


b.  Blockade  Must  Be  Actual  and  Effective. 

Conditions  of  Effectiveness.  — See  note  I. 

c.  Notice  of  Blockade.  —  See  note  5. 


See  note  3. 


1180.  d.  Termination  or  Suspension  of  Blockade  —  (4)  By  Cap- 
ture of  Blockaded  Port.  —  See  note  9. 

1181.  e.  What  Constitutes  Violation  —  (1)  In  General.  —  See 
note  1. 

(2)  Approach  for  Inquiry  or  to  Procure  License.  —  See  note  4. 

1 1 82.  (4)  Case  of  Necessity.  —  See  note  2. 

(5)  Ultimate  Destination  of  Cargo.  —  See  note  3. 

1183.  /.  Duration  of  Delictum.  —  See  notes  4,  6. 

1184.  6.  Visit  and  Search  —  a.  Right  in  General.  —  See  notes  4,  6. 

c.  Of  Mail  Vessels.  —  See  note  9. 

d.  Of  Vessels  under  Convoy.  —  See  notes  ii,  12. 

1 185.  /.  Resistance  to  Search  —  (1)  In  General.  —  See  note  8. 


Owner  Privy  to  Carriage  of    Cargo.  —  The 

Schooner  Atlantic,  39  Ct.  CI.  193,  37  Ct.  CI.  23. 

1 1 74.  8.  False  Papers  and  Destination.  —  The 

Schooner  Betsey  and  Polly,  38  Ct.  CI.  30;  The 
Sloop  Ralph,  39  Ct.  CI.  204 ;  The  Brig  Lucy,  39 
Ct.  CI.  221,  37  Ct.  CI.  97;  The  Brig  Betsey,  39 
Ct.  CI.  452. 

1175.  5.   Termination    of    Offense.  — The 

Sloop  Ralph,  39  Ct.  CI.  204. 

6.  The  Brig  Lucy,  39  Ct.  CI.  221,  37  Ct.  CI. 
97  ;  The  Sloop  Ralph,  39  Ct.  CI.  204. 

1177.  6.  Blockade.— See  also  The  Adula, 
176  U.  S.  361. 

1178.  3.  Blockade  Must  Be  Actual  and  Effect- 
ive.—  The  Adula,  176  U.  S.  361. 

1 179.  1.  Size  of  Blockading  Force  Immaterial. 
—  The  Newfoundland,  176  U.  S.  97. 

5.  Notice  of  Blockade  Necessary.  —  The  Adula, 
176  U.  S.  361. 

1180.  9.  Capture  of  Blockaded  Port.  —  See 
also  The  Adula,  176  U.  S.  361. 

1181.  1.  Sailing  with  Intent  to  Break  Block- 
ade. — -The  Adula,  176  U.  S.  361. 

4.  Approach  for  Inquiry.  —  See  also  The 
Adula,  176  U.  S.  361. 

1182.  2.  The  Adula,  176  U.  S.  361. 

3.  Ultimate  Destination  of  Cargo.  —  See  The 
Pedro,  175  U.  S.  354. 

1183.  4  Duration  of  Delictum.  —  The  Ship 
Galen,  37  Ct.  CI.  89. 

6.  The  Ship  Galen,  37  Ct.  CI.  89. 

1184.  4.  Right  of  Visit  and  Search.  —  The 
Schooner  Mary,  37  Ct.  CI.  33  ;  The  Brig  Sally, 
37  Ct.  CI.  74 ;  The  Ship  Galen,  37  Ct.  CI.  89  ; 
The  Schooner  Nancy,  37  Ct.  CI.  401.  See  The 
Ship  Rose,  36  Ct.  CI.  290. 

Object  of  Search.  —  In  The  Schooner  Jane,  37 
Ct.  CI.  29,  the  court  said  :  "  The  detention  of 
a  neutral  vessel  is  to  ascertain,  not  by  the  flag 
merely,  which  may  be  fraudulently  assumed, 
but  by  the  documents  themselves  on  board, 
whether  she  is  really  neutral.  The  object  of 
searching  ostensible  neutrals  is  to  get  evidence 
as  to  the  fact  of  neutrality,  and  if  the  cargo  be 
not  enemy's  property;  or  if  neutral,  whether 
they  are  carrying  contraband  :  or  whether  the 
vessels  are  in  the  service  of  the  enemy  in  the 
way  of  carrying  military  persons  or  dispatches 


or  sailing  in  prosecution  of  an  intent  to  break 
blockade.  It  is  sometimes  necessary  to  exam- 
ine papers  and  inspect  the  vessels  as  well  as 
the  cargoes  and  persons  on  board,  and  the  ques- 
tion as  to  the  propriety  of  the  capture  of  each 
vessel  is  a  mixed  question  cf  law  and  fact." 

Force  May  Be  Used  in  Exercising  Right  of 
Search.  —  The  Brig  Sea  Nymph,  36  Ct.  CI.  369. 

6.  Nonexistent  in  Time  of  Peace.  —  See  The 
Ship  Rose,  36  Ct.  CI.  290. 

9.  Mail  Vessels.-  See  The  Panama,  176  U.  S. 
S3S- 

11.  See  The  Brig  Sea  Nymph,  36  Ct.  CI.  360,. 

12.  The  United  States.  —  A  Neutral  Vessel  Which 
Has  Separated  from  a  Belligerent  Convoy,  whether 
it  does  so  voluntarily  or  involuntarily,  is  not 
subject  to  capture  and  condemnation.  The 
Ship  Galen,  37  Ct.  CI.  89. 

1185.  8.  Resistance  to  Search. — The 
Schooner  Mary,  37  Ct.  CI.  33  ;  The  Ship  Galen, 
37  Ct.  CI.  89. 

The  Right  Given  by  a  Domestic  Statute  to  Op- 
pose and  Defend  Against  any  Search  must  give 
way  to  the  international  rule  stated  in  the  text. 
The  Schooner  Jane,  37  Ct.  CI.  29. 

Effect  of  Constructive  Resistance  to  Search. — 
In  The  Brig  Sea  Nymph,  36  Ct.  CI.  369,  it  is 
said  that  it  is  not  yet  settled  by  judicial  author- 
ity whether  constructive  resistance  to  search, 
raises  a  conclusive  presumption  against  the  ves- 
sel or  only  presents  suspicious  circumstances 
susceptible  of  explanation. 

A  Greater  or  Less  Determined  Resistance  with 
greater  or  less  loss  of  life  and  injury  does  not 
change  or  affect  the  law  relating  to  resistance 
to  search.    The  Ship  Amazon,  36  Ct.  CI.  378. 

Extreme  Violence  Threatened  by  a  Belligerent 
Grossly  Abusing  His  Commission.  —  The  general 
rule  is  that  forcible  resistance  is  good  ground 
for  condemnation.  There  is  an  exception,  how- 
ever, in  a  case  where  a  neutral  is  justified  in 
defending  against  extreme  violence  threatened 
by  a  belligerent  grossly  abusing  his  commission. 
The  Ship  Rose,  36  Ct.  CI.  290. 

Grave  Apprehension  of  Illegal  Condemnation 
will  not  justify  a  neutral  vessel  in  resisting  the 
right  of  search  by  a  belligerent.  The  Ship  Rose, 
36  Ct.  CI.  290. 
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1  1  86.    //.  Capture  —  (3)  Effect  of  Rescue.  —  See  note  8. 

i.  Ship's  Papers  —  (1)  General  Requirements.  —  See  note  9. 

1 1 87.  j.  Duties  and  Liabilities  of  Captors  —  (1)  As  to  Persons  and 
Property  on  Board.  —  See  notes  5,  6. 

1188.  (3)  Sending  in  Vessel  for  Adjudication.  —  See  note  2. 
(6)  Capture  Without  Probable  Cause.  — See  note  11. 


1186.    8.    Rescue.  —  The  Schooner  Mary, 

37  Ct.  CI.  33- 

9.  Ship's  Papers.  —  See  The  Brig  Juno,  38  Ct. 
CI.  465. 

Ship  Should  Carry  Documents  Establishing  Neu- 
trality of  Commerce. —  The  Schooner  Betsey,  36 
Ct.  CI.  256. 

Effect  of  Failure  of  Ship  to  Carry  Document.  — 

A  neutral  vessel  should  be  furnished  with 
documents  requisite  to  support  her  neutral  char- 
acter and  the  neutral  character  of  the  cargo ; 
yet  the  want  of  any  one  of  them  is  not  con- 
clusive against  her.  The  Schooner  Hazard,  39 
Ct.  CI.  376. 

Treaties  Have  Sometimes  Prescribed  the  Evi- 
dence that  Ship's  Papers  Should  Show  as  to  nation- 
ality and  neutrality  of  vessel  and  cargo.  Thus 
a  treaty  between  France  and  the  United  Slates 
in  1778  contained  provisions  regarding  the  evi- 
dence which  American  and  French  vessels 
should  carry.  See  The  Brig  Dolphin,  36  Ct. 
CI.  248. 

11  §7.    6.  Duties  of  Captors.  —  The  Schooner 


Nancy,  37  Ct.  CI.  401  ;  The  Brigantine  Speed- 
well, 39  Ct.  CI.  34. 

6.  As  to  Persons  on  Board.  —  The  Schooner 
Maria,  39  Ct.  CI.  147;  The  Schooner  Nancy,  37 
Ct.  CI.  401. 

The  Master  of  the  Captured  Vessel  Has  the  Right 
to  an  Opportunity  to  Appear  and  Defend  the  Ship 

and  its  cargo  against  the  alleged  illegality  of 
the  voyage.    The  Brig  Sally,  37  Ct.  CI.  74. 

1188.  2.  Duty  to  Send  in  Vessel. —The 
Schooner  Nancy,  37  Ct.  CI.  401. 

Adjudication  and  Not  Seizure  Confers  Right  of 
Property  in  Seized  Property.  —  The  Brig  Sally, 
37  Ct.  CI.  74.  See  also  The  Ship  Galen,  37  Ct. 
CI.  89. 

11.  Capture  Without  Probable  Cause.  —  A  bel- 
ligerent seizing  a  neutral  vessel  on  the  high  seas 
upon  mere  suspicion  is  responsible  for  the  act, 
and  for  the  consequence,  and  for  the  vessel, 
and  is  excusable  for  a  loss  only  where  it  is 
caused  by  an  unavoidable  casualty.  The  Ship 
Tom,  39  Ct.  CI.  290. 
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INTERPRETATION  AND  CONSTRUCTION. 


By  H.  O'B.  Cooper. 


2.  III.  Object  and  Scope  of  Interpretation.  —  See  note  6. 

3.  See  note  i. 

4.  See  notes  I,  2. 

Interpretation  Only  When  Ambiguity  Exists.  —  See  notes  3,  4. 

of.  IV.  Consideration  of  Different  Parts  of  Instrument 
ment  to  Be  Considered  as  a  Whole.  —  See  note  1. 


1.  Instru- 


ii.  6.  Intention  of  Parties  to  Contracts  Gener- 
ally—  United  States.  —  Fox  v.  Tyler,  (C.  C. 
A.)  109  Fed.  Rep.  258;  Hull  Coal,  etc.,  Co.  v. 
Empire  Coal,  etc.,  Co.,  (C.  C.  A.)  113  Fed.  Rep. 
256  ;  Fitzgerald  v.  Rapid  City  First  Nat.  Bank, 
(C.  C.  A.)  114  Fed.  Rep.  474;  Pressed  Steel  Car 
Co.  v.  Eastern  R.  Co.,  (C.  C.  A.)  121  Fed.  Rep. 
609.  See  also  Norton  v.  Shields,  132  Fed.  Rep. 
873. 

California.  —  Parrish  v.  Rosebud  Min.,  etc., 
Co.,  (Cal.  1903)  71  Pac.  Rep.  694. 

Idaho.  —  Porter  v.  Allen,  8  Idaho  358. 

Illinois.  —  Skinner  v.  Osgood,  83  111.  App. 
454,  reversed  on  other  grounds  186  111.  491  ; 
Whalen  v.  Stephens,  92  III.  App.  23s,  affirmed 
193  111.  121;  People  v.  Harrison,  191  111.  257; 
Pease  v.  Rand,  etc.,  Desk  Co.,  100  111.  App. 
244;  Sexton  v.  Barrie,  102  111.  App.  586;  Sani- 
tary Dist.  v.  McMahon,  etc.,  Co.,  110  111.  App. 
510;  Cochran  v.  Vermilion  County,  113  111.  App. 
140;  Wheaton  v.  Bartlett,  105  111.  App.  326. 

Kansas.  —  Garden  City  v.  Heller,  61  Kan. 
767. 

Kentucky.  —  Jacoby  v.  Nichols,  (Ky.  1901) 
62  S.  W.  Rep.  734;  Crane  v.  Williamson,  111 
Ky.  271. 

Louisiana.  —  Losecco  v.  Gregory,  108  La. 
648 ;  Lozes  v.  Segura  Sugar  Co.,  52  La.  Ann. 
1844. 

Missouri.  —  O'Neill  v.  Webb,  78  Mo.  App.  1  ; 
Hax  v .  Hax,  84  Mo.  App.  306  ;  McFarland  v. 
Missouri,  etc.,  R.  Co.,  94  Mo.  App.  336. 

Nebraska.  —  Garrett  v.  Republican  Pub.  Co., 
61  Neb.  541. 

New  Mexico.  —  Blain  v.  Staab,  10  N.  Mex. 
743 

New  York.  —  Cohen  v.  Berlin,  etc.,  Envelope 
Co.,  166  N.  Y.  292;  Gorse  v.  Lynch,  (Supm.  Ct. 
App.  T.)  36  Misc.  (N.  Y.)  150;  Toher  v. 
Schaefer,  (Supm.  Ct.  App.  T.)  45  Misc.  (N.  Y.) 
618. 

Oklahoma.  —  American  Soda  Fountain  Co.  v. 
Gerrer's  Bakery.  14  Okla.  258. 

Vermont.  —  Rioux  v.  Ryegate  Brick  Co  .  72 
Vt.  148. 

Intention  of  Parties  to  Deeds  —  Colorado.  — 
Daum  v.  Conley,  27  Colo.  56. 

Georgia.  —  Peterson  v.  Atlantic,  etc.,  R.  Co., 
120  Ga.  967. 

Kentucky.  —  Pettit  v.  Norman,  CKy.  1904I  82 
S.  W.  Rep.  622. 

Maine.  —  Proctor  v.  Maine  Cent.  R.  Co.,  96 
Me.  458. 

Maryland.  —  Hopper  71.  Smyser,  90  Md.  363. 
Vol.  XVII.  7 


Michigan.  —  Negaunee  Iron  Co.  v.  Iron  Cliffs 
Co.,  134  Mich.  264. 

New  York.  —  Van  Schaick  v.  Lese,  (Supm. 
Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  610. 

Pennsylvania.  —  Snowden  v.  Cavenaugh,  10 
Kulp  (Pa.)  1. 

West  Virginia.  —  Uhl  v.  Ohio  River  R.  Co., 
51  W.  Va.  106;  Gibney  v.  Fitzsimmons,  45  W. 
Va.  334. 

3.  1.  Intention  Sought  Is  That  Expressed.  — 

Pierpont  v.  Lanphere,  104  HI.  App.  232;  Came- 
ron v.  Sexton,  1 10  111.  App.  381,  reversed  on 
other  grounds  212  III.  146;  Rector  v.  Hartford 
Deposit  Co.,  190  III.  380;  Hudson  v.  Columbian 
Transfer  Co.,  (Mich.  1904)  100  N.  W.  Rep. 
402  ;  Dunbar  v.  Aldrich,  79  Miss.  698  ;  Missouri 
Edison  Electric  Co.  v.  Bry,  88  Mo.  App.  135; 
New  York  L.  Ins.,  etc.,  Co.  v.  Hoyt,  161  N.  Y.  1. 

4.  1.  Meaning  of  Words  Used. — Western 
Hardware,  etc.,  Co.  v.  Bancroft-Charnley  Steel 
Co.,  (C.  C.  A.)  116  Fed.  Rep.  176;  Cameron  7'. 
Sexton,  110  III.  App.  381,  reversed  on  other 
grounds  173  N.  Y.  303  ;  New  York  L.  Ins.,  etc., 
Miss.  698. 

2.  Adams  v.  O'Connor,  6  Ariz.  404;  Dunbar 
v.  Aldrich,  79  Miss.  698. 

3.  No  Room  for  Construction  in  Absence  of 
Ambiguity" — United  States.  —  Holmes  v.  Phenix 
Ins.  Co.,  (C.  C.  A.)  98  Fed.  Rep.  240  ;  Moore  v. 
U.  S.,  38  Ct.  G.  590,  reversed  on  other  grounds 
196  U.  S.  157. 

Illinois. — Sanitary  Dist.  v.  McMahon,  etc., 
Co.,  110  111.  App.  510. 

Missouri.  —  Missouri  Edison  Electric  Co.  v. 
Bry,  88  Mo.  App.  135. 

New  York.  —  Kinney  v.  McBride,  88  N.  Y. 
App.  Div.  92  ;  Molaney  v.  Iroquois  Brewing  Co., 
63  N.  Y.  App.  Div.  454,  reversed  on  other 
grounds  173  N.  Y.  303  ;  New  York  L.  Ins.,  etc., 
Co.  v.  Hoyt,  161  N.  Y.  1. 

Ohio.  —  Cincinnati  v.  Cincinnati  St.  R.  Co., 
9  Ohio  Dec.  235,  6  Ohio  N.  P.  140. 

Oregon.  —  Howell  v.  Johnson,  38  Oregon 
57»- 

Wisconsin.  —  Hart  v.  Hart,  117  Wis.  639; 
Ullman  v.  Chicago,  etc.,  R.  Co.,  112  Wis.  150, 
88  Am.  St.  Rep.  949. 

4.  Ambiguous  Character  Determined  by  Whole 
Instrument.  — TMImm  v.  Chicago,  etc.,  R.  Co., 
112  Wis.  150,  88  Am.  St.  Rep.  949. 

5.  1.  Instrument  to  Be  Considered  as  a  Whole  — 
United  States.  —  Holmes  v.  Phenix  Tns.  Co..  ( C. 
C.  A.)  98  Fed.  Rep.  240  :  Pressed  Steel  Car  Co. 
V.  Eastern  R.  Co.,  (CCA.)  121   Fed.  Rep.  609. 
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6.  Applications  of  Eule.  —  Sec  note  I. 

Rule  of  Ejusdem  Generis.  —  See  notes  4,  5- 

7.  General  Words  Preceding  Particular  Words.  —  See  notes  I,  2. 
2.  Every  Part  to  Be  Given  Effect. —  See  note  3. 

S.    3.  Repugnant  Clauses  in  Deed.  —  See  note  I. 

The  Same  Principle.  —  See  note  6. 

9.    4.  Transaction  Incorporated  in  Several  Writings.  —  See  note  I. 


Georgia.  —  Peterson  v.  Atlantic,  etc.,  R.  Co., 
120  Ga.  967. 

Idaho.  —  Burke  Land,  etc.,  Co.  v.  Wells,  7 
Idaho  42. 

Illinois.  —  Reeves  v.  Chandler,  113  111.  App. 
167;  Ingraham  V.  Mariner,  194  111.  269;  Foster 
v.  Chicago,  197  111.  264;  Wheaton  v.  Bartlett, 
105  111.  App.  326  :  McCoy  v.  Fahrney,  182  111.  60. 

Indiana.  —  Ingle  v.  Bottoms,  160  Ind.  73, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
5  ;  Indiana  Natural  Gas,  etc.,  Co.  v.  Grainger, 
33  Ind.  App.  559. 

Iowa.  —  Wallace  v.  .Homestead  Co.,  117  Iowa 
348,  citing  16  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  s  ;  Beedy  v.  Finney,  118  Iowa  276. 

Kentucky.  —  Hunt  v.  Hunt,  (Ky.  1904)  82  S. 
W.  Rep.  998. 

Louisiana.  —  Lozes  v.  Segura  Sugar  Co.,  52 
La.  Ann.  1844;  St.  Landry  State  Bank  v. 
Meyers.  52  La.  Ann.  1769;  Prentiss  v.  Lyons, 
105  La.  382. 

Massachusetts.  —  Morrill,  etc.,  Constr.  Co.  v. 
Boston.  186  Mass.  217. 

Mississippi.  —  Hardie  Tynes  Foundry,  etc., 
Co.  v.  Glen  Allen  Oil  Mill,  84  Miss.  259. 

Missouri.  —  Maginn  v.  Lancaster,  100  Mo. 
App.  116.  See  also  McFarland  v.  Missouri,  etc., 
R.  Co.,  94  Mo.  App.  336. 

New  York.  —  New  York  L.  Ins.,  etc.,  Co.  v. 
Hoyt.  161  N.  Y.  1. 

Tennessee.  —  Perry  v.  Clift,  (Tenn.  Ch.  1899) 
54  S.  W.  Rep.  121. 

Utah.  —  McKay  v.  Barnett,  21  Utah  239. 

Washington.  —  Carstens  v.  Earles,  26  Wash. 
676. 

W est  Virginia.  —  Uhl  v.  Ohio  River  R.  Co., 
51  W.  Va.  106;  Carnegie  Natural  Gas  Co.  v. 
South  Penn  Oil  Co.,  56  W.  Va.  402. 

Wisconsin.  —  Mayer  v.  Goldberg,  116  Wis.  96. 

Canada.  —  Ottawa  Electric  Co.  v.  St.  Jacques, 
1  Ont.  L.  Rep.  73,  reversed  on  other  grounds 
31  Can.  Sup.  Ct.  636. 

6.  1.  Description  in  Deed.  —  Gibney  v.  Fitz- 
simmons.  45  W.  Va.  334. 

4.  Rule  of  Ejusdem  Generis.  —  Erickson  v.  U. 
S.,  107  Fed.  Rep.  204;  Cleveland,  etc.,  R.  Co. 
v.  Bcrgschicker,  162  Ind.  108,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  6  ;  Wallace 
v.  Homestead  Co.,  117  Iowa  348,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  6. 

6.  Not  Applicable  if  Contrary  to  Intent.  ■ —  Gage 
v.  Cameron,  212  111.  146;  Wallace  v.  Homestead 
Co.,  117  Iowa  348,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  6. 

7.  1.  General  Words  Preceding  Particular 
Words.  — Wallace  v.  Homestead  Co.,  117  Iowa 
348,  cidng  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  7 ;  Chew  v.  Zweib,  29  Tex.  Civ.  App. 
3". 

2.  Intention  Controlling.  —  Wallace  v.  Home- 
stead Co.,  117  Iowa  348,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  7. 


3.  Every  Clause  or  Word  to  Be  Given  Effect  if 
Possible  —  California.  —  Flinn  v.  Mowry,  131 
Cal.  481. 

Florida.  —  L'Engle  v.  Scottish  Union,  etc.,  F. 
Ins.  Co.,  (Fla.  1904)  37  So.  Rep.  462. 

Illinois.  —  Sanitary  Dist.  v.  McMahon,  etc., 
Co.,  110  111.  App.  510;  Reeves  v.  Chandler,  113 
111.  App.  167;  Cochran  v.  Vermilion  County,  113 
111.  App.  140;  Gage  v.  Cameron,  212  111.  146; 
Mueller  v.  Northwestern  University,  95  111.  App. 
258,  affirmed  195  111.  236,  88  Am.  St.  Rep.  194. 

Indiana.  —  Ingle  v.  Bottoms,  160  Ind.  73, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
7  ;  Indiana  Natural  Gas,  etc.,  Co.  v.  Grainger,  33 
Ind.  App.  559. 

Kentucky.  —  Jacoby  v.  Nichols,  (Ky.  1901)  62 
S.  W.  Rep.  734. 

Louisiana.  —  Prentiss  v.  Lyons,  105  La.  382. 

Maine.  —  Proctor  v.  Maine  Cent.  R.  Co.,  96 
Me.  458. 

Nebraska.  —  McGavock  v.  Omaha  Nat.  Bank, 
64  Neb.  440;  State  v.  Mortensen,  (Neb.  1903) 
95  N.  W.  Rep.  831 ;  Lawton  v.  Fonner,  59  Neb. 
214. 

Pennsylvania.  —  Abbott's  Estate,  198  Pa.  St. 
493  ;  Hads  v.  Tiernan,  25  Pa.  Super.  Ct.  14. 

Utah.  —  McKay  v.  Barnett,  21  Utah  239. 

West  Virginia.  —  Uhl  v.  Ohio  River  R.  Co., 
51  W.  Va.  106,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  7. 

Wisconsin.  —  Ullman  v.  Chicago,  etc.,  R.  Co., 
112  Wis.  150,  88  Am.  St.  Rep.  949. 

8.  1.  Rule  that  Prior  Clause  Prevails.  — 
Vickers  v.  Electrozone  Commercial  Co.,  67  N. 
J.  L.  665;  Blackwell  v.  Blackwell,  124  N.  Car. 
269.    See  also  Beedy  v.  Finney,  118  Iowa  276. 

But  the  Granting  Clause.  —  Dunbar  v.  Aldrich, 
79  Miss.  698. 

6.  Grant  Cannot  Be  Restricted  or  Diminished 
by  Subsequent  Clause.  —  See  Welch  v.  Welch, 
183  111.  237. 

9.  1.  Transaction  Incorporated  in  Several 
Writings  —  United  States.  —  Stadler  v.  Mis- 
souri River  Power  Co.,  133  Fed.  Rep.  314;  Lil- 
lard  v.  Kentucky  Distilleries,  etc.,  Co.,  (C.  C. 
A.)  134  Fed.  Rep.  168. 

California.  —  Meyer  v.  Weber,  133  Cal.  681; 
Flinn  v.  Mowry,  131  Cal.  481. 

Illinois.  —  Friederich  v.  Wombacher,  204  111. 
72;  Gould  v.  Magnolia  Metal  Co.,  207  111.  172; 
Chicago  Trust,  etc.,  Bank  v.  Chicago  Title,  etc., 
Co.,  92  111.  App.  366,  affirmed  190  111.  404.  83 
Am.  St.  Rep.  138;  Clarke  v.  Hunter,  83  111. 
App.  100,  affirmed  184  111.  158.  75  Am.  St.  Rep. 
160;  Mathews  v.  Mathews,  86  111.  App.  654. 

Kentucky.  —  Early  v.  Douglass,  no  Ky.  818, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  9  ;  Hacker  v.  Hoover,  (Ky.  1902)  66  S.  W. 
Rep.  382;  Price  v.  Price.  (Ky.  1902)  66  S. 
W.  Rep.  529;  Shuttleworth  v.  Kentucky  Coal, 
etc.  Co.,  (Ky.  1901)  60  S.  W.  Rep.  534. 

Louisiana.  —  Lawler  v.  Bradford,  113  La.  415. 
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See  note  8. 


1.  Ordinary  Meaning  Generally 


10.  See  notes  i,  2,  3,  4. 
Separate  Writing  Expressly  Referred  to. 

11.  See  note  1. 
V.  Meaning  of  Words  and  Phrases 

to  Be  Given.  —  See  note  2. 

12.  2.  Arbitrary  Meaning  Given  by  Parties.  —  See  note  1. 
3.  Peculiar  Meaning  Given  by  Usage.  —  See  note  3. 

13.  4.  Technical  Terms  and  Expressions.  —  See  notes  2,  3. 
Legal  Terms.  —  See  notes  4,  5. 

14.  VI.  Language  Construed  Most  Strongly  Against  User  Thereof. 
See  note  1. 


Nebraska.  —  Rice  v.  McCague,  61  Neb.  861. 

10.  1.  Need  Not  Bear  Same  Date.  —  Early 
v.  Douglass,  110  Ky.  818,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  9,  notes  1-4. 

2.  Need  Not  Be  Absolutely  Contemporaneous.  — 
Chicago  Trust,  etc.,  Bank  v.  Chicago  Title,  etc., 
Co.,  92  111.  App.  366,  affirmed  190  111.  404,  83 
Am.  St.  Rep.  138. 

3.  Writing  Must  Be  Between  Same  Parties.  — 
Stadler  v.  Missouri  River  Power  Co.,  133  Fed. 
Rep.  314;  Early  v.  Douglass,  110  Ky.  818,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  9; 
Rice  v.  McCague,  61  Neb.  861. 

4.  Must  Relate  to  Same  Subject-matter.  —  Stad- 
ler v.  Missouri  River  Power  Co.,  133  Fed.  Rep. 
314;  Flinn  v.  Mowry,  131  Cal.  481;  Chicago 
Trust,  etc.,  Bank  v.  Chicago  Title,  etc.,  Co.,  92 
111.  App.  366,  affirmed  190  111.  404,  83  Am.  St. 
Rep.  138;  Gould  v.  Magnolia  Metal  Co.,  207 
111.  172;  Early  v.  Douglass,  no  Ky.  818,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  9; 
Rice  v.  McCague,  61  Neb.  861. 

8.  Writings  Expressly  Referred  to.  —  Epworth 
League  Training  Assembly  v.  Olney,  136  Mich. 
50  ;  Fire  Extinguisher  Co.  v.  Mooresville  Cotton 
Mills,  132  N.  Car.  424;  Utah  Lumber  Co.  v. 
James,  25  Utah  434. 

11.  1.  Reference  for  Certain  Purposes  Only.  — 
Young  v.  Borzone,  26  Wash.  4. 

2.  Ordinary  Meaning  —  England.  —  North 
Eastern  R.  Co.  v.  Hastings,  (1900)  A.  C.  260. 

United  States.  —  Francis  v.  Heine  Safety- 
Boiler  Co.,  112  Fed.  Rep.  899;  Fitzgerald  v. 
Rapid  City  First  Nat.  Bank,.  (C.  C.  A.)  114 
Fed.  Rep.  474  ;  Butte,  etc.,  Consol.  Min.  Co.  v. 
Montana  Ore  Purchasing  Co.,  (C.  C.  A.)  121 
Fed.  Rep.  524. 

California.  —  Adams  v.  Hopkins,  144  Cal.  19. 
See  also  Parrish  v.  Rosebud  Min.,  etc..  Co., 
(Cal.  1903)  71  Pac.  Rep.  694. 

Illinois.  —  Cameron  v.  Sexton,  no  111.  App. 
381,  reversed  on  other  grounds  212  III.  146. 

Indiana.  —  Ohio  Farmers'  Ins.  Co.  v.  Vogel, 
(Ind.  App.  1905)  73  N.  E.  Rep.  612. 

Iowa.  —  Wood  v.  Allen,  11 1  Iowa  97. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Louis- 
ville Southern  R.  Co.,  100  Ky.  690;  Pettit  v. 
Norman,  (Ky.  1904)  82  S.  W.  Reo.  622. 

Louisiana.  —  Lozcs  v.  Segura  Sugar  Co.,  52 
La.  Ann.  1844. 

Missouri.  —  McFarl.md  v.  Missouri,  etc.,  R. 
Co.,  94  Mo.  App.  336  ;  Missouri  Edison  Electric 
Co.  v.  Bry,  88  Mo.  App.  13s  ;  Maginn  v.  Lan- 
caster, 100  Mo.  App.  116;  St.  Louis  Trust  Co. 
v.  York,  81  Mo.  App.  342. 

Nebraska.  —  Horton  v.  Rohlff,  (Neb.  1903) 
95  N.  W.  Rep.  36. 


Ohio.  —  M.  E.  Church  v.  Ashtabula  Water 
Co.,  10  Ohio  Cir.  Dec.  648,  20  Ohio  Cir.  Ct.  578. 

Pennsylvania.  —  Abbott's  Estate,  198  Pa.  St. 
493- 

West  Virginia.  — -  Williams  -'.  South  Penn  Oil 
Co.,  52  W.  Va.  181  ;  Carnegie  Natural  Gas  Co. 
v.  South  Penn  Oil  Co.,  56  W.  Va.  402.  See  also 
Waldron  v.  Taylor,  52  W.  Va.  284. 

Wisconsin.  —  Hart  v.  Hart,  117  Wis.  639. 

"  It  must  be  assumed,  in  the  absence  of  any 
showing  to  the  contrary,  that  the  grantor 
selected  language  adapted  to  express  his  mean- 
ing."   Beedy  v.  Finney,  118  Iowa  276. 

The  Character  "  &  "  means  "  and."  Beedy  v. 
Finney,  118  Iowa  276. 

12.  1.  Arbitrary  Meaning  May  Be  Given  to 
Words.  —  Lull  v.  Anamosa  Nat.  Bank,  no  Iowa 
537;  Wood  v.  Allen,  m  Iowa  97. 

3.  Trade  Usage  as  to  Meaning  of  Terms.  — 
Lillard  v.  Kentucky  Distilleries,  etc.,  Co.,  (C. 
C.  A.)  134  Fed.  Rep.  168;  Wilcox  v.  Baer,  85 
Mo.  App.  587  ;  Seymour  v.  Armstrong,  62  Kan. 
720.  See  also  Grasmier  v.  Wolf,  (Iowa  1902) 
90  N.  W.  Rep.  813;  Glenn  v.  Strickland,  2.1  Pa. 
Super.  Ct.  88. 

13.  2.  Technical  Terms  and  Expressions. — 
Butte,  etc.,  Consol.  Min.  Co.  v.  Montana  Ore 
Purchasing  Co.,  ( C.  C.  A.)  121  Fed.  Rep.  524; 
Bragg  v.  State,  134  Ala.  165,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  13;  Kelly  v. 
Fejervary,  in  Iowa  693;  Seymour  v.  Arm- 
strong, 62  Kan.  720. 

Technical  Words  are  to  be  interpreted  as 
usually  understood  by  persons  in  the  business 
or  profession  to  which  they  relate.  Peterson 
v.  Modern  Brotherhood  of  America,  125  Iowa 
562. 

The  California  Statute,  providing  that  "tech- 
nical words  are  to  be  interpreted  as  usually 
understood  by  persons  in  t  lie  profession  or 
business  to  which  they  relate,"  applies  only  to 
words  exclusively  technical,  or  that  are  shown 
to  be  used  in  a  technical  sense.  Adams  v. 
Hopkins.  144  Cal.  19. 

3.  Technical  Meaning  Gives  Way  to  Manifest 
Intention.  —  Bragg  v.  State,  134  Ala.  165.  cit- 
ing 17  Am.  and  Eng.  Encyc.  ov  Law  (2d  ed.) 
13  ;  Uhl  v.  Ohio  River  R.  Co.,  51  W.  Va.  106. 

4.  Legal  Terms.  —  Harrington  v.  Gibson,  109 
Ky.  752;  New  York  L.  Ins.,  etc.,  Co.  v.  Hoyt, 
161  N.  Y.  1. 

5.  Legal  Terms  Yield  to  Intent.  —  Fullagar  v. 
Stockdale,  (Mich.  T904)  101  N.  W.  Rep.  576; 
Uhl  v.  Ohio  River  R.  Co.,  51  W.  Va.  106. 

14.  1.  Construction  Fortius  Contra  Proferentem 
—  In  Case  of  Deeds. — Adams  v.  Hopkins,  144 
Cal.  19;  Rankin  v.  Rankin,  in  111.  App.  403; 
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note  4. 


Sec  note  3. 

See  notes  i,  2,  3,  6. 

Promisee's  Understanding  of  Contraot.  —  See  note  2. 

VII.  Construction  in  Favor  of  Instrument  —  1.  Validity  of  Instru- 

See  note  4. 

2.  Legality  of  Instrument.  —  See  note  1. 

3.  Effectiveness  of  Instrument.  —  See  note  2. 

4.  Avoidance  of  Forfeiture.  —  See  note  3. 

VIII.  Reasonable  and  Equitable  Construction  Preferred.  —  See 


Chicago,  etc.,  R.  Co.  v.  Hogan,  105  111.  App. 
136,  reversed  on  other  grounds  202  111.  206; 
Hunt  v.  Hunt,  (Ky.  1904)  82  S.  W.  Rep.  998; 
Cochran  v.  Missouri,  etc.,  R.  Co.,  94  Mo.  App. 
469.  See  also  Williams  v.  South  Penn  Oil 
Co.,  52  W.  Va.  181. 

The  Reason  of  the  Rule  is  that  men  are  sup- 
posed to  take  care  of  themselves,  and  that  he 
who  chooses  the  words  by  which  a  right  is 
given  ought  to  be  held  to  the  strict  interpreta- 
tion of  them,  rather  than  he  who  only  accepts 
them.  Gillet  v.  Bank  of  America,  160  N.  Y. 
549- 

Intent  Controls.  —  Negaunee  Iron.  Co.  v.  Iron 
Cliffs  Co.,  134  Mich.  264. 

15.  3.  In  Contracts  —  United  States.  — 
Edgar,  etc.,  Foundry,  etc.,  Works  v.  U.  S.,  34 
Ct.  CI.  205;  Moore  v.  U.  S.,  38  Ct.  CI.  590, 
reversed  on  other  grounds  196  U.  S.  157 

Arkansas.  —  Allen- West  Commission  Co.  v. 
People's  Bank,  (Ark.  1905)  84  S.  W.  Rep.  1041  ; 
Leslie  v.  Bell,  73  Ark.  338. 

California.  —  Laidlaw  v.  Marye,  133  Cal.  170. 

Georgia.  —  McLelland  v.  Singletary,  113  Ga. 
601.  See  also  Singer  v.  Grand  Rapids  Match 
Co.,  117  Ga.  86. 

Illinois.  —  Mueller  v.  Northwestern  Univer- 
sity, 95  111.  App.  258.  affirmed  195  111.  236,  88 
Am.  St.  Rep.  194;  Kohlsaat  v.  Illinois  Trust, 
etc.,  Bank,  102  111.  App.  no;  Harlev  v.  Sani- 
tary Dist.,  107  111.  App.  546. 

Louisiana.  —  St.  Landry  State  Bank  v. 
Meyers,  52  La.  Ann.  1769. 

New  York.  —  Gillet  v.  Bank  of  America,  160 
N.  Y.  549- 

16.  1.  Insurance  Contract.  —  Holmes  v.  Phe- 
nix  Ins.  Co.,  (C.  C.  A.)  98  Fed.  Rep.  240; 
L'Engle  v.  Scottish  Union,  etc.,  F.  Ins.  Co., 
(Fla.  1904)  37  So.  Rep.  462.  See  also  Brooks 
v.  Metropolitan  L.  Ins.  Co.,  70  N.  J.  L.  36. 

2.  Bill  or  Note. —  See  Gillet  v.  Bank  of 
America,  160  N.  Y.  549. 

3.  Contracts  of  Guaranty. —  Bowser  v.  Patrick, 
(Ky.  1901)  65  S.  W.  Rep.  824. 

6.  Rule  One  of  Last  Resort.  —  Losecco  v.  Greg- 
ory, 108  La.  648 ;  Negaunee  Iron  Co.  v.  Iron 
Cliff  Co.,  134  Mich.  264. 

17.  2.  Promisor's  Knowledge  of  Promisee's 
Understanding  of  Contract.  —  Laidlaw  v.  Marye, 
133  Cal.  170;  Wood  v.  Allen,  iti  Iowa  97; 
People's  Bldg.,  etc.,  Assoc.  v.  Klauber,  (Neb. 
1901)  95  N.  W.  Rep.  1072;  Carlson  v.  Holm, 
(Neb.  1901)  95  N.  W.  Rep.  1125;  Gillet  v. 
Bank  of  Amercia,  160  N.  Y.  549;  American 
Soda  Fountain  Co.  v.  Gerrer,  14  Okla.  258. 

4.  Construed  So  as  to  Avoid  Invalidity.  —  Equi- 
table Loan,  etc.,  Co.  v.  Waring,  117  Ga.  599,  97 
Am.  St.  Rep.  177;  Horton  v.  RohlfT,  (Neb.  1903I 


95  N.  W.  Rep.  36  ;  Union  Trust  Co.  v.  Owen, 
77  N.  Y.  App.  Div.  60 ;  Dallas  County  v.  Club 
Land,  etc.,  Co.,  95  Tex.  200  ;  Durand  v.  Heney, 
33  Wash.  38;  Loper  v.  Sheldon,  120  Wis.  26. 

IS.  1.  Instrument  to  Be  Construed  So  as  to 
Avoid  Illegality.  —  Adams  v.  Hopkins.  144  Cal. 
19;  Equitable  Loan,  etc.,  Co.  v.  Waring,  117 
Ga.  599,  97  Am.  St.  Rep.  177  ;  Horton  v.  Rohlff, 
(Neb.  1903)  95  N.  W.  Rep.  36;  Brien  v.  Stone, 
82  N.  Y.  App.  Div.  450. 

2.  Construction  in  Favor  of  Effectiveness  — 
United  States. — -Columbus  Constr.  Co.  v.  Crane 
Co..  (C.  C.  A.)  98  Fed.  Rep.  946. 

District  of  Columbia.  —  Kelly  v.  Moore,  22 
App.  Cas.  (D.  C.)  9,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  18. 

Florida.  — ■  L'Engle  v.  Scottish  Union,  etc., 
F.  Ins.  Co.,  (Fla.  1904)  37  So.  Rep.  462. 

Illinois.  —  Wheaton  v.  Bartlett,  105  III.  App. 
326;  Rankin  v.  Rankin,  in  111.  App.  403. 

Iowa.  —  Peterson  v.  Modern  Brotherhood  of 
America,  125  Iowa  562. 

Kentucky.  —  Hunt  v.  Hunt,  (Ky.  1904)  82  S. 
W.  Rep.  998. 

Michigan.  —  Fullagar  v.  Stockdale,  (Mich. 
1904)  101  N.  W.  Rep.  576. 

Nebraska.  —  Horton  v.  Rohlff,  (Neb.  1903)  95 
N.  W.  Rep.  36  ;  McGavock  v.  Omaha  Nat.  Bank, 
64  Neb.  440. 

Will  Construed  as  Deed.  —  Jacoby  v.  Nichols, 
(Ky.  1901)  62  S.  W.  Rep.  734. 

Unconditional  Contracts  Favored.  —  McFadden 
v.  Henderson,  128  Ala.  221. 

3.  Construction  So  as  to  Avoid  Forfeiture.  — 
Harley  v.  Sanitary  Dist.,  107  111.  App.  546; 
Rankin  v.  Ranlcin,  in  111.  App.  403. 

4.  Reasonable  and  Equitable  Construction  to  Be 
Adopted  —  United  States.  —  Pressed  Steel  Car 
Co.  v.  Eastern  R.  Co.,  (C.  C.  A.)  121  Fed.  Rep. 
609. 

California.  ■ — Adams  v.  Hopkins,  144  Cal.  19. 
See  also  Parrish  v.  Rosebud  Min.,  etc.,  Co., 
(Cal.  1903)  71  Pac.  Rep.  694. 

Florida.  —  L'Engle  v.  Scottish  Union,  etc.,  F. 
Ins.  Co.,  (Fla.  1904)  37  So.  Rep.  462. 

Illinois.  —  Rankin  v.  Rankin,  in  111.  App. 
403- 

Indiana.  —  Ingle  v.  Bottoms.  160  Ind.  73, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
18. 

New  York.  —  See  Ulster,  etc.,  Bluestone  Co. 
v.  Carlin,  69  N.  Y.  App.  Div.  426,  appeal  dis- 
missed 171  N.  Y.  678. 

Vermont.  —  Rioux  v.  Ryegate  Rrick  Co.,  72 
Vt.  148. 

Virginia.  —  Allemong  v.  Augusta  Nat.  Bank, 
70?  Va.  243. 
Intent  to  Operate  Retrospectively  Not  Pre- 
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19.    IX.  Verbal  and  Clerical  Mistakes  --  1.  In  General.  —  See  note  I. 

2.  Words  Omitted  May  Be  Supplied.  —  See  note  2. 

3.  Repugnant  Words  May  Be  Rejected.  —  See  note  3. 
30.    4.  Substitution  of  Words.  —  See  note  1. 

5.  False  Grammar.  —  See  note  2. 

X.  Punctuation.  —  See  notes  6,  7. 
91,    See  note  1. 

XI.  Written  Matter  Controls  Printed.  —  See  notes  2,  3. 

XII.  Surrounding  Circumstances.  —  See  note  4. 


sumed.  —  Bartlett  v.  Wheeler,  96  111.  App.  342, 
uffirr.ied  195  111.  445. 

19.  1.  Verbal  and  Clerical  Mistakes. —  Pressed 
Steel  Co.  v.  Eastern  R.  Co.,  (C.  C.  A.)  121  Fed. 
Rep.  609 ;  VVhalen  v.  Stephens,  92  111.  App. 
235,  affirmed  193  111.  121  ;  Church  of  Christ  v. 
Christian  Church,  193  111.  144;  Noe  v.  Witbeck, 
105  111.  App.  502  ;  Garden  City  v.  Heller,  61 
Kan.  767;  Jacoby  v.  Nichols,  (Ky.  1901)  62  S. 
W.  Rep.  734. 

2.  Words  Supplied  to  Effectuate  Intention.  — 
Holmes  v.  Phenix  Ins.  Co.,  (C.  C.  A.)  98  Fed. 
Rep.  240;  Jacoby  v.  Nichols,  (Ky.  1901)  62  S. 
W.  Rep.  734  ;  White  v.  Rio  Grande  Western  R. 
Co.,  25  Utah  346,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  19. 

3.  Repugnant  Words  May  Be  Rejected. — Cochran 
v.  Vermilion  County,  113  ill.  App.  140;  Pren- 
tiss v.  Lyons,  105  La.  382  ;  Morrill,  etc.,  Cor.str. 
Co.  v.  Boston,  186  Mass.  217;  Weed  v.  Woods, 
71  N.  H.  581  ;  Abbott's  Estate,  198  Pa.  St.  493; 
Brantford  Electric,  etc.,  Co.  v.  Brantford  Starch 
Works,  3  Ont.  L.  Rep.  118. 

Description  in  Deed.  — ■  Cowen  v.  Truefitt, 
(1899)  2  Ch.  309;  Maryland  Constr.  Co.  v. 
Kuper,  90  Md.  529;  Schmidtke  v.  Keller,  44 
Oregon  23  ;  Gibney  v.  Fitzsimmons,  45  W.  Va. 
334 

Word   or  Clause   Harmonized  if  Possible.  — 

A  word  or  clause  will  not  be  treated  as  redun- 
dant if  a  meaning  consistent  with  the  other 
parts  can  be  given  to  it.  Carnegie  Natural  Gas 
Co.  v.  South  Penn  Oil  Co.,  56  W.  Va.  402.  See 
also  Parrish  v.  Rosebud  Mill.,  etc.,  Co.,  (Cal. 
1  qo 3)  71  Pre.  Rep.  694. 

Intention  of  Parties  Not  to  Be  Defeated.  — 
Ricketts  v.  Buckstaft.  64  Neb.  851 

20.  1.  Substitution  of  Words. — Jacoby  v. 
Nichols,  (Ky.  1901)  62  S.  W.  Rep.  7,^4  :  Sease 
v.  Sease,  64  S.  Car.  216  ;  White  v.  Rio  Grande 
Western  R.  Co.,  25  Utrih  ^46,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  20.  See  also 
Louisville,  etc..  R.  Co.  v.  Louisville  Southern 
R.  Co.,  100  Ky.  600. 

2.  Grammatical  Inaccuracy  Immaterial.  — 
Jacoby  v.  Nichols,  (Ky.  1901)  62  S.  W.  Rep. 
734- 

6.  Punctuation  —  When  Resorted  to.  —  Holmes 
v.  Phenix  Ins.  Co.,  (C.  C.  A.)  98  Fed.  Rep.  240. 

An  Uncertain  Aid.  —  Abbott's  Estate,  198  Pa. 
St.  493. 

7.  Ineffective  as  Against  Plain  Meaning.  — 

Holmes  v.  Phenix  Ins.  Co.,  (C.  C.  A.)  98  Fed. 
Rep.  240. 

21.  1.  Punctuation  Marks  May  Be  Inserted. 

—  Flynn  v.  Holman,  119  Iowa  731,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  ( 2d  ed.)  20. 

2.  Written  Matter  Controls  Printed.  —  Daly  v. 
Busk  Tunnel  R.  Co.,  (C.  C.  A.)  129  Fed.  Rep. 


513,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  21;  Seaver  v.  Thompson,  189  111.  158; 
Bennett  v.  Giles,  1 1 1  111.  App.  428 ;  Sprague 
Electric  Co.  v.  Hennepin  County,  83  Minn.  262  ; 
Eager  v.  Mathewson,  27  Nev.  220 ;  Collins  v. 
Knuth,  51  N.  Y.  App.  Div.  188.  See  also  Ot- 
tawa Electric  Co.  v.  St.  Jacques,  1  Ont.  L.  Rep. 
73.  reversed  on  other  grounds  31  Can.  Sup.  Ct. 
636. 

3.  Written  and  Printed  Matter  Reconciled  if 
Possible.  — -  Hardie-Tynes  Foundry,  etc.,  Co.,  v. 
Glen  Allen  Oil  Mill,  84  Miss.  259,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  21  ; 
Eager  v.  Mathewson,  27  Nev.  220. 

4.  Surrounding  Circumstances  —  England.  — 
Krell  v.  Henry,  (1903)  2  K.  B.  740;  Living- 
stone v.  Ross,  (1901)  A.  C.  327. 

United  States.  —  Butte,  etc.,  Consol.  Min.  Co. 
v.  Montana  Ore  Purchasing  Co.,  (CCA.)  121 
Fed.  Rep.  524  ;  Pressed  Steel  Car  Co.  v.  Eastern 
R.  Co.,  (C.  C.  A.)  121  Fed.  Rep.  609. 

California.  —  See  Parrish  v.  Rosebud  Min., 
etc.,  Co.,  (Cal.  1903)  71  Pac.  Rep.  694. 

Colorado.  —  Damn  v.  Conley.  27  Colo.  56. 

Florida.  —  L'Engle  v.  Scottish  Union,  etc.,  F. 
Ins.  Co.,  (Fla.  1904)  37  So.  Rep.  462. 

Idaho.  —  Burke  Land,  etc.,  Co.  v.  Wells,  7 
Idaho  42  ;  Givens  v.  Keeney,  7  Idaho  335. 

Illinois. —  Davenport  First  Nat.  Bank  v. 
Rothschild,  107  III.  App.  133;  Cameron  v.  Sex- 
ton, no  111.  App.  381,  reversed  on  other  grounds 
sub  nom.  Gage  v.  Cameron,  212  III.  146; 
Bennett  v.  Morris,  in  111.  App.  150;  Wheaton 
v.  Bartlett,  105  III.  App.  326  ;  Rector  v.  Hartford 
Deposit  Co.,  190  111.  380  ;  People  v.  Harrison, 
191  111.  257;  Elgin  City  Banking  Co.  v.  Center, 
83  111.  App.  405,  affirmed  185  111.  534. 

Kansas.  —  Durand  v.  Higgir.s,  67  Kan.  no. 

Kentucky.  —  Crane  v.  Williamson,  in  Ky. 
271. 

Louisiana.  —  Watson  v.  Barber,  105  La.  456; 
Losecco  v.  Gregory,  108  La.  648. 

Maine.  —  Proctor  v.  Maine  Cent.  R.  Co.,  96 
Me.  458. 

Maryland.  —  Hopper  v.  Smyscr,  90  Md.  363. 

Michigan.  —  Fullagar  v.  Stockd.ile,  (Mich. 
1904)  101  N.  W.  Rep.  576. 

Missouri.  —  Missouri  Edison  Electric  Co.  v. 
Bry,  88  Mo.  App.  135;  Del  Bondio  v.  Jacob 
Dold  Packing  Co.,  79  Mo.  App.  465  ;  St.  Loui9 
Trust  Co.  v.  York,  81  Mo.  App.  342. 

Nebraska.  —  Rice  v.  McCague,  61  Neb.  861. 

New  Hampshire.  —  Weed  v.  Woods,  71  N.  H 
581. 

New  York.  —  Gillet  v.  Bank  of  America,  160 
N.  Y.  549  ;  Union  Nat.  Bank  v.  Leary,  77  N.  Y. 
App.  Div.  332  ;  Cohen  v.  Berlin,  etc.,  Envelope 
Co.,  166  N.  Y.  292;  Wirth  v.  Kahlenberg,  (N. 
Y.  City  Ct.  Gen.  T.)  31  Misc.  (N,  Y.)  803.  See 
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22.    Sec  notes  i,  2,  3. 
93.    See  notes  1 ,  2. 

21.   XIII.  Construction  by  Parties.  —See  note  1. 


also  Van  Schaick  -\  Lese,  (Supm.  Ct.  Spec.  T.) 
31  Misc.  (N.  Y.)  610. 

North  Carolina.  —  Fire  Extinguisher  Co.  v. 
Mooresvillc  Cotton  Mills,  132  N.  Car.  424. 

Oklahoma.  —  American  Soda  Fountain  Co.  v. 
Gerrer's  Bakery,  14  Okla.  258. 

Oregon.  —  See  North  Pac.  Lumber  Co.  v. 
Spore,  44  Oregon  462. 

Pennsylvania.  —  Easton  Power  Co.  v.  Ster- 
lingworth  R.  Supply  Co.,  22  Pa.  Super.  Ct.  338. 

Vermont.  —  Rioux  v.  Ryegate  Brick  Co.,  73 
Vt.  148.  t 

West  Virginia.  —  Uhl  v.  Ohio  River  R.  Co., 
Si  W.  Va.  106. 

Wisconsin.  —  Loper  v.  Sheldon,  120  Wis.  26; 
Mayer  v.  Goldberg,  116  Wis.  96. 

22.  1.  Relation  of  Parties — United  States. — 
KaulTman  v.  Raeder,  (C.  C.  A.)  108  Fed.  Rep. 
171  ;  Fox  v.  Tyler,  (C.  C.  A.)  109  Fed.  Rep. 
258;  Francis  v.  Heine  Safety-Boiler  Co.,  112 
Fed.  Rep.  899 ;  Hull  Coal,  etc.,  Co.  v.  Empire 
Coal,  etc.,  Co,,  (C.  C.  A.)  113  Fed.  Rep.  256; 
Fitzgerald  v.  Rapid  City  First  Nat.  Bank,  (C. 
C.  A.)  114  Fed.  Rep.  474;  Western  Hardware, 
etc.,  Co.  v.  Bancroft-Charnley  Steel  Co.,  (C.  C. 
A.)  116  Fed.  Rep.  176;  Butte,  etc.,  Consol.  Min. 
Co.  v.  Montana  Ore  Purchasing  Co.,  (C.  C.  A.) 
121  Fed.  Rep.  524.  See  also  Norton  v.  Shields, 
132  Fed.  Rep.  873, 

Florida.  —  L'Engle  v.  Scottish  Union,  etc.,  F. 
Ins.  Co.,  (Fla.  1904)  37  So.  Rep.  462. 

Illinois.  —  Elgin  City  Banking  Co.  v.  Center, 
83  111.  App.  405,  affirmed  185  111.  534;  Gage  v. 
Cameron,  212  111.  146. 

Maine.  — •  Proctor  v.  Maine  Cent.  R.  Co.,  96 
Me.  458. 

Massachusetts.  —  Scalpen  v.  Blanchard,  187 
Mass.  73. 

Michigan.  —  Negaunee  Iron  Co.  v.  Iron  Cliffs 
Co.,  134  Mich.  264;  Fullagar  v.  Stockdale, 
(Mich.  1904)  101  N.  W.  Rep.  576. 

Missouri.  —  St.  Louis  Trust  Co.  v.  York,  81 
Mo.  App.  342. 

New  York.  —  Wirth  v.  Kahlenberg,  (N.  Y. 
City  Ct.  Gen.  T.)  31  Misc.  (N.  Y.)  803. 

Pennsylvania. —  Snowden  v.  Cavenaugh,  10 
Kulp  (Pa.)  1. 

West  Virginia.  —  Uhl'  V.  Ohio  River  R.  Co., 
51  W.  Va.  106. 

Wisconsin.  —  Mayer  v.  Goldberg,  116  Wis.  96. 

2.  Nature  and  Situation  of  Subject-matter  — 
United  States.  —  Kauffman  v.  Raeder,  (C.  C. 
A.)  108  Fed.  Rep.  171  ;  Fox  v.  Tyler,  (C.  C,  A.) 
J09  Fed.  Rep.  258;  Hull  Coal,  etc.,  Co.  v. 
Empire  Coal,  etc.,  Co,,  (C.  C.  A.)  113  Fed.  Rep. 
256;  Francis  v.  Heine  Safety-Boiler  Co.,  112 
Fed.  Rep.  899 ;  Butte,  etc.,  Consol.  Min.  Co.  v. 
Montana  Ore  Purchasing  Co.,  (C.  C.  A.)  121 
Fed.  Rep.  524.  See  also  Norton  v.  Shields,  132 
Fed.  Rep.  873- 

Florida.  —  L'Engle  v.  Scottish  Union,  etc.,  F. 
Ins.  Co.,  (Fla.  1904)  37  So.  Rep.  462. 

Maine.  —  Proctor  v.  Maine  Cent.  R._Co.,  96 
Me.  458. 

Michigan.  —  Negaunee  Iron  Co.  v.  Iron  Giffs 
Co.,  134  Mich.  264. 

Nebraska.  —  Rice  v.  McCague,  61  Neb.  861. 


Pennsylvania. —  Snowden  v.  Cavenaugh,  10 
Kulp  (Pa.)  1. 

Wisconsin.  —  Mayer  v.  Goldberg,  116  Wis.  96. 

3.  Purpose  of  Instrument  or  Contract.  —  Kauff- 
man v.  Raeder,  108  Fed.  Rep.  171  ;  Fox  v. 
Tyler,  (C.  C.  A.)  109  Fed.  Rep.  258;  Hull 
Coal,  etc.,  Co.  v.  Empire  Coal,  etc.,  Co.,  (C.  C. 
A.)  113  Fed.  Rep.  256;  Pressed  Steel  Car  Co. 
v.  Eastern  R.  Co.,  (C.  C.  A.)  121  Fed.  Rep, 
609;  Durand  v.  Higgins,  67  Kan.  110;  Union 
Nat.  Bank  v.  Leary,  77  N.  Y.  App.  Div.  332; 
Carson  v.  West  Branch  Hosiery  Co.,  15  Pa. 
Super.  Ct.  476. 

23.  1.  Circumstances  Considered  Only  in  Case 
of  Ambiguity. — Sanitary  Dist.  v.  McMahon,  etc., 
Co.,  no  111.  App.  510;  Fisher  v.  Hall,  (Ky. 
1901)  63  S.  W.  Rep.  287. 

2.  Court  Stands  in  Place  of  Parties —  United 
Slates.  —  Fitzgerald  v.  Rapid  City  First  Nat. 
Bank,  (C.  C.  A.)  114  Fed.  Rep.  474;  Pressed 
Steel  Car  Co.  v.  Eastern  R.  Co.,  (C.  C.  A.)  121 
Fed.  Rep.  609. 

Idaho.  —  Burke  Land,  etc.,  Co.  v.  Wells,  7 
Idaho  42. 

Illinois.  —  Rector  v.  Hartford  Deposit  Co., 
190  111.  380,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  23;  Reeves  v.  Chandler,  113  111. 
App.  167.  See  also  Sanitary  Dist.  v.  McMahon, 
etc.,  Co.,  no  111.  App.  510. 

Missouri.  —  L.  Bauman  Jewelry  Co  v.  Ber- 
tig,  81  Mo.  App.  393. 

New  Hampshire.  —  Weed  v.  Woods,  71  N.  H. 
581. 

West  Virginia.  —  Carnegie  Natural  Gas  Co. 
v.  South  Penn  Oil  Co.,  56  W.  Va.  402. 

24.  1.  Construction  by  Parties  —  United 
States.  —  Housekeeper  Pub.  Co.  v.  Swift,  (C. 
C,  A.)  97  Fed.  Rep.  290 ;  Lyman  v.  Kansas  City, 
etc.,  R.  Co.,  101  Fed.  Rep.  636;  State  Trust  Co. 
v.  Duluth,  104  Fed.  Rep.  632;  Fitzgerald  v. 
Rapid  City  First  Nat.  Bank",  (C.  C.  A.)  114 
Fed.  Rep.  474 ;  Manhattan  L.  Ins.  Co.  v.  Wright, 
(C.  C.  A.)  126  Fed.  Rep.  82. 

Arkansas.  ■ —  Humphreys  v.  Ft.  Smith  Trac- 
tion, etc.,  Co.,  71  Ark.  152. 

California.  —  Williams  v.  Ashurst  Oil,  etc., 
Co.,  144  Cal.  619. 

Illinois.  — ■  Rector  v.  Hartford  Deposit  Co., 
190  III.  380,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  24;  Davenport  First  Nat.  Bank 
v.  Rothschild,  107  111.  App.  133;  W.  H.  Purcell 
Co.  v.  Sage,  200  111.  342 ;  Merrifield  v.  Canal 
Com'rs,  212  111.  456;  Clark  v.  State  University, 
103  111.  App.  261  ;  Ingraham  v.  Mariner,  194  111. 
269;  Whalen  v.  Stephens,  92  111.  App.  235, 
affirmed  193  111.  121  ;  Western  R.  Equipment 
Co.  v.  Missouri  Malleable  Iron  Co.,  91  111.  App. 
28, 

Indiana.  —  Ralya  v.  Atkins,  157  Ind.  331, 
citing  17  Am.  and  Eng.  Encyc,  of  Law  (2d 
ed,)  24;  Fulton  County  v.  Gibson,  158  Ind.  471. 

Kansas.  —  Enterprise  Carriage  Mfg.  Co.  f . 
Cruzan,  63  Kan.  411  ;  Baxter  Springs  v.  Baxter 
Springs  Light,  etc.,  Co.,  64  Kan.  591. 

Kentucky.  ■ — ■  See  Huff  v.  Miniard,  (Ky.  1903) 
73  S.  W.  Rep.  1036. 

Louisiana.  —  Linehan  R.  Transfer  Co.  v.  New 
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2*5.    Sec  notes  i,  3. 

XIV.  Expressio  Unius  Est  Exclusio  Alterius.  —  See  note  5. 
26.    XV.  Implied  Terms.  —  See  note  1. 

Existing  Law  Part  of  Contract.  —  See  note  2. 


Orleans,  etc.,  R.  Co.,  107  La.  645  ;  Watson  v. 
Barber,  105  La.  456. 

Maine.  —  Lewiston,  etc.,  R.  Co.  v.  Grand 
Trunk  R.  Co.,  97  Me.  261. 

Michigan.  —  Negaunee  Iron  Co.  v.  Iron  Cliffs 
Co.,  134  Mich.  264. 

Missouri.  —  Laing  v.  Holmes,  93  Mo.  App. 
231  ;  Williams  v.  Kansas  City  Suburban  Belt 
R.  Co.,  85  Mo.  App.  103;  Del  Bondio  v.  Jacob 
Dold  Packing  Co.,  79  Mo.  App.  465. 

Nebraska. —  Williams  v.  Auten,  (Neb.  1903) 
93  N.  W.  Rep.  943  ;  Lawton  v.  Fonner,  59  Neb. 
214;  Rice  v.  McCague,  61  Neb.  861;  State  v. 
Cass  County,  60  Neb.  566. 

New  York.  —  Matter  of  Hayes,  (Supm.  Ct. 
Spec.  T.)  37  Misc.  (N.  Y.)  264.  See  also 
Kinney  v.  McBride,  88  N.  Y,  App.  Div.  92. 

Ohio.  —  Kling  v.  Bordner,  65  Ohio  St.  86 ; 
Creed  v.  Henkel,  9  Ohio  Cir.  Dec.  861,  18  Ohio 
Cir.  Ct.  883  ;  Cincinnati  v.  Cincinnati  St.  R.  Co., 
9  Ohio  Dec.  235,  6  Ohio  N.  P.  140;  M.  E. 
Church  v.  Ashtabula  Water  Co.,  10  Ohio  Cir. 
Dec.  648,  20  Ohio  Cir.  Ct.  578. 

Oklahoma.  —  American  Soda  Fountain  Co.  v. 
Gerrer's  Bakery,  14  Okla.  258. 

Oregon.  —  See  Howell  v.  Johnson,  38  Oregon 
571- 

Pennsylvania.  —  Gillespie  v.  Iseman,  210  Pa. 
St.  1  ;  Easton  Power  Co.  v.  Sterlingworth  R. 
Supply  Co.,  22  Pa.  Super.  Ct.  538. 

Texas.  —  Citizens'  Electric  Light,  etc.,  Co.  v. 
Gonzales  Water  Power  Co.,  (Tex.  Civ.  App. 
1903)  76  S.  W.  Rep.  577;  Gulf,  etc.,  R.  Co,  v. 
Schawe,  22  Tex.  Civ.  App.  599. 

I'nh. — Jenkins  v.  Jensen,  24  Utah  108,  91 
Am.  St.  Rep.  783. 

West  Virginia.  —  Clark  v.  Sayers,  55  W.  Va. 
512. 

Wisconsin.  —  Loper    v.    Sheldon,    120  Wis. 

26. 

2->.  1.  Construction  by  Parties  Ineffective  in 
Absence  of  Ambiguity. —  North  Eastern  R.  Co.  v. 
Hastings,  (1900)  A.  C.  260;  Merrifield  v.  Canal 
Com'rs,  212  111.  456;  Western  Railway  Equip- 
ment Co.  v.  Missouri  Malleable  Iron  Co.,  91  111. 
App.  28;  Ralya  v.  Atkins,  157  Ind.  331,  citing 


17  Aif.  and  Eng.  Encyc.  of  Law  (2d  ed.)  25; 
Citizens'  Electric  Light,  etc.,  Co.  v.  Gonzales 
Water  Power  Co.,  (Tex,  Civ,  App.  1903)  76  S. 
W.  Rep.  577- 

Practical  Construction  of  contracts  is  that  given 
to  agreements  by  the  parties  themselves  by  acts 
subsequently  done  with  reference  to  the  con- 
tracts,   Clark  v.  Sayers,  55  W.  Va.  512. 

3.  "  The  Acts  and  Conduct  of  the  Parties,  and  not 
some  vague  general  conversation  between  them 
in  regard  to  what  they  meant  by  the  contract, 
must  be  looked  to  in  order  to  determine  its 
meaning."    Ingrahani  v.  Mariner,  194  111.  269. 

5.  Expressio  Uniu  Est  Exclusio  Alterius.  — 
St.  Landry  State  Bank  v.  Meyers,  52  La.  Ann. 
1769;  Norfolk,  etc.,  Hosiery  Co.  v.  Arnold,  64 
N.  J.  L.  254. 

26.  1.  Implied  Terms  in  Contract  —  England. 
—  Ogdens  v.  Nelson,  (1905)  A.  C.  109,  affirm- 
ing (1904)  2  K.  B.  410,  which  affirmed  (1903)  2 
K.  B.  287. 

United  States.  —  Holmes  v.  Phenix  Ins.  Co., 
(C.  C.  A.)  98  Fed.  Rep.  240 ;  Fox  v.  Tyler,  (C. 
C.  A.)  109  Fed.  Rep.  258. 

Minnesota.  —  Dow  v.  State  Bank,  88  Minn. 
355- 

North  Carolina.  —  Fire  Extinguisher  Co.  v. 
Mooresville  Cotton  Mills,  132  N.  Car.  424. 

Utah.  —  McKay  v.  Barnett,  21  Utah  239. 

Vermont.  —  Rioux  v.  Ryegate  Brick  Co.,  72 
Vt.  148. 

An  Injection  of  Words  not  appearing  in  a  con- 
tract may  be  required  when  evidently  necessary 
to  work  out  its  probable  purpose,  and  to  thus 
avoid  unreasonable  and  unjust  conclusions;  but 
it  is  never  required  and  cannot  be  permitted, 
where  the  injection  of  additional  phraseology 
narrows  the  apparent  general  purpose,  and  de- 
feats what,  except  for  the  addition,  would  be 
both  a  reasonable  and  just  result.  Ingersoll  v. 
Coram,  127  Fed.  Rep.  418. 

2.  Brooks  v.  Metropolitan  L.  Ins.  Co.,  70  N. 
J.  L.  36,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  26;  Cochran  p.  Vermilion  County,  113 
111.  App.  140;  Brookhaven  v.  Smith,  98  N.  Y. 
App.  Div.  212. 


719 


INTERPRETERS. 

2N.    II.  In  Judicial  Proceedings  —  1.  Right  and  Duty  of  Court  to  Appoint 

—  a.  In  General  —  (i)  At  Common  Law.  — See  note  i. 

b.  What  Witnesses  May  Testify  through  Interpreter  — 
(i)  Foreigners.  — See  note  8. 

"29.  e.  Necessity  of  Appointment  Question  for  Court.  —  See 
note  6. 

30.  See  note  I. 

2.  Interpreter  Must  Be  Sworn  as  Witness.  —  See  notes  2,  3. 

3.  Competency  —  a.  As  Relating  to  Bias  of  Person  Appointed 

—  (1)  Discretion  of  Trial  Court.  —  See  note  6. 

(2)  Witness  as  Interpreter.  —  See  note  8. 

31.  (3)  Relation  of  Interpreter  to  Party.  —  See  note  1. 

b.  As  Relating  to  Ability  of  Person  to  Interpret.  —  See 

note  4. 

4.  Impeachment  of  Interpreter's  Testimony.  —  See  note  8. 

32.  INTERRUPT  —  INTERRUPTION.  —  See  note  6. 
INTERSECT.  —  See  note  7. 

28.  1.  Right  and  Duty  of  Court  to  Appoint 
Interpreter.  —  Menella  v.  Metropolitan  St.  R. 
Co.,  (Supm.  Ct.  App.  T.)  43  Misc.  (N.  Y.)  5, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  28. 

8.  Witness  Speaking  Language  Not  Understood 
by  Court  or  Jury. —  See  Com.  v.  Greason,  204  Pa. 
St.  64  ;  Brown  v.  State,  (Tex.  Crim.  1900)  59 
S.  VV.  Rep.  1 1 18. 

29.  6.  Question  of  Necessity  Generally  for 
Judgment  of  Trial  Court. —  People  v.  Morine,  138 
Cal.  626  ;  Brzozowski  v.  National  Box  Co.,  104 
III.  App.  341,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  29;  Kozlowski  v.  Chicago,  113 
111.  App.  513. 

30.  1.  See  Brzozowski  v.  National  Box  Co., 
104  111.  App.  341. 

2.  Interpreter  Must  Be  Sworn  as  Witness.  — 
People  v.  Lem  Deo,  132  Cal.  201,  quoting  17 
Am.  and  Eng.  Encyc..  of  Law  (2d  ed.)  30. 
See  also  Menella  v.  Metropolitan  St.  R.  Co., 
(Supm.  Ct.  App.  T.)  43  Misc.  (N.  Y.)  5. 

3.  The  Interpreter  Is  a  Witness.  —  People  v. 
Lem  Deo,  132  Cal.  201,  quoting  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  30  (appearance 
before  grand  jury). 

6.  Discretion  of  Court  Reviewed  Only  When 
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Abused.  —  See  Brown  v.  State,  (Tex.  Crim. 
1900)  59  S.  W.  Rep.  1 1 18. 

In  Tores  v.  State,  (Tex.  Crim.  1901)  63  S. 
W.  Rep.  880,  it  was  held  that  a  prosecuting  at- 
torney may  properly  be  appointed  an  interpreter 
in  the  absence  of  anything  showing  partiality. 

8.  Witness  as  Interpreter.  — ■  Brown  v.  State, 
(Tex.  Crim.  1900)  59  S.  W.  Rep.  11 18. 

31.  1.  Friendship  Between  Interpreter  and 
Party.  —  See  Menella  v.  Metropolitan  St.  R. 
Co.,  (Supm.  Ct.  App.  T.)  43  Misc.  (N.  Y.)  5. 

4.  Ability  of  Interpreter  a  Question  for  Court. 

—  Fennen  v.  State,  24  Ohio  Cir.  Ct.  583. 
Reading  but  Not  Speaking  Language  Sufficient. 

—  The  fact  that  an  interpreter  cannot  read 
English,  though  he  can  speak  and  understand 
it,  will  not  disqualify  him.  Central  R.  Co.  v. 
Joseph,  125  Ala.  313. 

8.  Weight  to  Be  Given  to  Interpreter's  Testi- 
mony for  Jury. —  People  v.  Lem  Deo,  132  Cal. 
201,  quoting  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  31. 

32.  6.  Prescription.  —  Smith  v.  Baxter, 
(1900)  2  Ch.  138. 

7.  Intersect  —  Railroads.  —  See  Atchison,  etc.. 
R.  Co.  v.  Kansas  City,  etc.,  R.  Co.,  67  Kan. 
S69. 


INTERSTATE  COMMERCE. 


By  Basil  Jones. 

41.  I.  Introductory — -State  of  Decisions.  —  See  note  4. 

42.  II.  Regulation  of  Interstate  Commerce  —  1.  Power  of  Congress  — 

a.  In  General.  —  See  note  1. 

b.   EXCLUSIVENESS   OF   Power  —  (i)  Stateme?it   of  Rule.  —  See 


See  note  4. 
See  notes  1,  2,  3,  4. 

(2)  National  Subjects  Requiring  Uniformity  of  Regulation. 


note  4. 
43. 
44. 

note  5. 

41.  4  Line  Between  Power  of  Congress  and 
of  States  Drawn  as  Each  Case  Arises.  —  See 

Kavanaugh  v.  Southern  R.  Co.,  120  Ga.  62; 
Atlantic  Coast  Line  R.  Co.  v.  Com.,  102  Va. 
599- 

42.  1.  Uniformity  of  Regulation  Object  of 
Commerce  Clause.  —  State  v.  Zophy,  14  S.  Dak. 
119,  86  Am.  St.  Rep.  741.  See  also  Wall  v. 
Norfolk,  etc.,  R.  Co.,  52  W.  Va.  485- 

4.  Power  of  Congress  Is  Exclusive —  United 
Stales.  —  Western  Union  Tel.  Co.  v.  Call  Pub. 
Co.,  181  U.  S.  92;  Caldwell  v.  North  Carolina, 

187  U.  S.  622;  Lottery  Case,  188  U.  S.  321; 
Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S.  477; 
Crossman  v.  Lurman,  192  U.  S.  189;  Sheldon 
V.  Wabash  R.  Co.,  105  Fed.  Rep.  785  ;  J.  Rosen- 
baum  Grain  Co.  v.  Chicago,  etc.,  R.  Co.,  130 
Fed.  Rep.  46,  affirmed  (C.  C.  A.)  130  Fed.  Rep. 
110.  See  also  Northern  Securities  Co.  v.  U.  S., 
193  U.  S.  197,  affirming  120  Fed.  Rep.  721. 

District  of  Columbia.  —  Beitzell  v.  District 
of  Columbia,  21  App.  Cas.  (D.  C.)  49. 

Georgia.  —  Kehrer  v.  Stewart,  117  Ga.  969; 
Kavanaugh  v.  Southern  R.  Co.,  120  Ga.  62. 

Kentucky.  —  Com.  v.  Hogan,  etc.,  Co.,  74  S. 
W.  Rep.  737,  25  Ky.  L.  Rep.  41. 

Massachusetts.  —  Com.  v.  Petranich,  183 
Mass.  217. 

New  York. —  People  v.  Buffalo  Fish  Co.,  164 
N.  Y.  93,  79  Am.  St.  Rep.  622. 

North  Carolina.  —  Wrought  Iron  Range  Co. 
v.  Campen,  135  N.  Car.  506. 

Ohio. —  State  v.  Yanders,  5  Ohio  Dec.  57s, 
7  Ohio  N.  P.  659- 

West  Virginia.  —  Wall  7'.  Norfolk,  etc.,  R. 
Co.,  52  W.  Va.  485. 

As  to  the  Extent  of  the  Power,  see  Lottery  Case, 

188  U.  S.  321. 

43.  4.  Northern  Securities  Co.  v.  U.  S.,  193 
U.  S.  197,  affirming  120  Fed.  Rep  721. 

44.  1.  Local  Police  Laws  Not  Deemed  Regula- 
tions of  Commerce  -United  States.  —  Austin  v. 
Tennessee,  179  U.  S.  343;  Caldwell  v.  North 
Carolina,  187  U.  S.  622;  Pennsylvania  R.  Co. 
r.  Hughes,  191  U.  S.  477  ;  Crossman  v.  Lurman, 
192  U.  S.  189;  Pabst  Brewing  Co.  v.  Crenshaw. 
120  Fed.  Rep.  144;  Duluth  Brewing,  etc.,  Co. 
v.  Superior,  (C.  C.  A.)  123  Fed.  Rep.  353. 

Illinois.  —  Chicago,  etc.,  R.  Co.  V.  Carlinville, 
200  111.  314,  93  Am.  St.  Rep.  190. 

3  Supp.  E.  of  L. — 46 


See 


Iowa.  —  Willfong  v.  Omaha,  etc.,  R.  Co.,  116 
Iowa  548. 

Kansas.  —  State  v.  Hickox,  64  Kan.  650  ;  Mis- 
souri, etc.,  R.  Co.  v.  Simonson,  64  Kan.  802.  . 

Kentucky.  —  Com.  v.  Read  Phosphate  Co.,  113 
Ky.  32;  Louisville  v.  Wehmhoff,  116  Ky.  812, 
116  Ky.  845. 

New  York.  —  Crossman  v.  Lurman,  171  N.  Y. 
329,  98  Am.  St.  Rep.  599 ;  People  v.  Niagara 
Fruit  Co.,  75  N.  Y.  App.  Div.  11,  affirmed  173 
N.  Y.  629 ;  People  v.  Prillen,  73  N.  Y.  App. 
Div.  207,  reversed  on  other  grounds  173  N.  Y. 
67  ;  People  v.  Booth,  (Supm.  Ct.  Tr.  T.)  42 
Misc.  (N.  Y.)  321  ;  People  v.  Bishopp,  (Supm. 
Ct.  Spec.  T.)  44  Misc.  (N.  Y.)  12. 

North  Carolina.  —  State  v.  Hunt,  129  N.  Car. 
686,  85  Am.  St.  Rep.  758. 

Pennsylvania.  —  Com.  v.  Keary,  198  Pa.  St. 
500  ;  Newcastle  v.  Cutler,  15  Pa.  Super.  Ct.  612. 

South  Carolina.  —  Lowe  v.  Seaboard  Air  Line 
R.  Co.,  63  S.  Car.  248,  90  Am.  St.  Rep.  678. 

Texas.  ■ — ■  Houston,  etc.,  R.  Co.  v.  Mayes,  36 
Tex.  Civ.  App.  606. 

Virginia.  —  Southern  Express  Co.  v.  Gold- 
berg, 101  Va.  619;  Atlantic  Coast  Line  R.  Co. 
v.  Com.,  102  Va.  599. 

Washington.  —  Hathaway  v.  McDonald,  27 
Wash.  659,  91  Am.  St.  Rep.  889. 

2.  See  Crossman  v.  Lurman,  192  U.  S.  189. 

3.  Affecting  Without  Regulating  Commerce.  — 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  183  U.  S. 
503  ;  Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477  ;  Field  v.  Barber  Asphalt  Paving  Co.,  194 
U.  S.  618;  Northern  Securities  Co.  v.  U.  S.,  193 
U.  S.  197  (dissenting  opinion  of  White,  J.) 
affirming  120  Fed.  Rep.  721  ;  Louisville  v. 
Wehmhoff,  116  Ky.  845;  Com.  v.  Keary,  198 
Pa.  St.  500. 

4.  State  Laws  Dealing  Directly  with  Interstate 
Commerce.  —  J.  Rosenbaum  Grain  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  130  Fed.  Rep.  46,  affirmed 
(C.  C.  A.)  130  Fed.  Rep.  110;  Com.  v.  Pet- 
ranich, 183  Mass.  217;  Lowe  v.  Seaboard  Air 
Line  R.  Co.,  63  S.  Car.  248,  90  Am.  St.  Rep. 
678;  Atlantic  Coast  Line  R.  Co.  v.  Com.,  102 
Va.  599;  Wall  v.  Norfolk,  etc.,  R.  Co.,  52  W. 
Va.  485. 

5.  Exclusive  Power  of  Congress  in  Matters 
National  in  Character  and  Requiring  Uniformity 
of  Regulation,— Caldwell  v.  North  Carolina,  187 
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I  I.     The  Failure  of  Congress  to  Act.  —  See  note  6. 

15.  Sec  note  [. 

Interstate  or  Foreign  Commerce  Is  National  in  Its  Character  — See  note  3. 

16.  C.   EXTENT  Or  POWER  —  (i)  In  General — Constitutional  Limitation*. — 

See  note  4. 

■17.     Commerce  Wholly  Within  State.  —  See  note  I. 

(2)  Subjects  of  Regulation  —  (a)  Summary  Statement.  —  See  note  4. 

48.  (0)  Railroads  —  Construction.  —  See  note  4. 
Operation  of  Trains.  — -  See  note  5. 
Freight  Rates.  —  See  note  8. 

(d)  Telegraph  Companies.  —  See  note  9. 

49.  See  note  1. 

•50.     (f)  Shipping  and  Navigation  —  In  General. —  See  notes  4,  5. 

31.     Pilots  and  Engineers.  —  See  note  I. 

52.    (h)  Trusts  and  Monopolies,  —  See  note  If. 

5!l-     (l)  Manufacture. —  See  note  6. 

54.  d.  Delegation  of  Power  —  Wilson  Law. —  See  note  5. 

55.  e.  Means  Employed  —  injunction.  —  See  note  1. 

2  Power  of  States—  a.  Local  Police  Regulations — (1)  Validity 
in  General.  —  See  notes  3,  4. 


U.  S.  622;  Atlantic,  etc.,  Tel.  Co.  v.  Philadel- 
phia, 190  U.  S.  160;  Buttfield  v,  Stranahan,  192 
U.  S.  470 ;  Southern  Express  Co.  v.  Goldberg, 
101  Va.  619. 

44.  6  Failure  of  Congress  to  Act  Equivalent 
to  Declaration  that  Commerce  Shall  Be  Free.  — 
Western  Union  Tel.  Co.  v.  Call  Pub.  Co.,  181 
U.  S.  92 ;  State  v.  Yanders,  5  Ohio  Dec.  575, 
7  Ohio  N.  P.  659 ;  Southern  Express  Co.  v. 
Goldberg,  101  Va.  619;  Wall  v.  Norfolk,  etc., 
R.  Co.,  52  W.  Va.  485. 

45.  1.  Southern  Express  Co.  V.  Goldberg, 
101  Va.  619:  Wall  v.  Norfolk,  etc.,  R.  Co.,  52 
W.  Va.  485. 

3.  Common  Law  Principles  Control. —  Western 
Union  Tel.  Co.  v.  Call  Pub.  Co.,  181  U.  S.  92. 

46.  4.  Limited  Only  hy  Constitution. —  Lot- 
tery Case,  188  U.  S.  321  ;  Buttfield  v.  Stranahan, 
192  U,  S.  470;  Northern  Securities  Co.  v.  U. 
S.,  193  U.  S.  197,  affirming  120  Fed.  Rep. 
721. 

Constitution  Does  Not  Define  Legitimate  Regu- 
lation of  Interstate  Commerce  —  Lottery  Case, 
188  U.  S.  321. 

47.  1.  Purely  Internal  Commerce  of  State. — 

Northwestern  Mut.  L.  Ins.  Co.  v.  Lewis  and 
Clarke  County,  28  Mont.  484,  98  Am.  St.  Rep. 
572.  See  also  Northern  Securities  Co.  v.  U. 
S.,  193  U.  S.  197. 

4.  May  Prohibit  Commerce  in  Lottery  Tickets. — 
Lottery  Case,  188  U.  S.  321. 

4§.  4  Construction  Across  States  and  Terri 
tories.  —  See  Muskogee  Nat.  Telephone  Co.  v. 
Hall,  (C.  C.  A.)  118  Fed.  Rep.  382. 

5.  Automatic  Car  Couplei  Acts.  —  As  to  what 
constitutes  interstate  commerce  within  the 
meaning  of  the  federal  statutes  requiring  trains 
engaged  in  interstate  commerce  to  be  equipped 
with  automatic  car  coupling,  see-  the  title 
Coupling  Cars,  1049.  1,  and  also  the  follow- 
ing cases :  Chicago,  etc.,  R.  Co.  v.  Voelker, 
(C.  C.  A.)  129  Fed.  Rep.  522;  Mobile,  etc.,  R. 
Co.  v.  Eromberg,  141  Ala.  258;  Malott  v.  Hood, 
201  111.  202. 

8.  Freight  Rates  May  Be  Regulated. —  North- 


ern Securities  Co.  v.  U.  S.,  193  U.  S.  197 
(dissenting  opinion  of  White,  J.),  affirming  120 
Fed.  Rep.  721. 

9.  May  Regulate  Telegraph  Companies.  — 
Western  Union  Tel.  Co.  v.  Call  Pub.  Co.,  181 
U.  S.  92. 

49.  1.  Authorizing  and  Aiding  Construction 
of  Telegraph  Lines.  —  See  Muskogee  Nat.  Tele- 
phone Co.  v.  Hall,  (C.  C.  A.)  118  Fed.  Rep. 

iS2. 

50.  4.  Power  to  Regulate  Commerce  Includes 
Navigation  and  Its  Incidents. —  Williams  v. 

Fears,  1 1  o  Ga.  584. 
5.  Power  Includes  Control  of  Navigable  Waters. 

—  Richardson  v.  U.  S.,  100  Fed.  Rep.  714; 
Handel  v.  Chaplin,  m  Ga.  800;  State  e".  Cor- 
son, 67  N.  J.  L.  178;  Morgan  v.  Com.,  98  Va. 
812. 

Power  of  State  Where  Congress  Has  Not  Acted. 

—  Handel  v.  Chapin,  1 1 1  Ga.  800. 

51.  1.  Qualifications  of  Pilots  and  Engineers. 

—  People  v.  Prillen,  73  N.  Y.  App.  Div.  207, 
reversed  on  other  grounds  173  N.  Y.  67. 

52.  11.  Anti-trust  Laws.  —  Montague  v. 
Lowry,  193  U.  S.  38 ;  Northern  Securities  Co. 
v.  U.  S.,  193  U.  S.  197,  affirming  120  Fed.  Rep. 
721. 

53.  6.  No  Power  to  Regulate  Manufacture.  — 

Ellis  v.  Inman  Co.,  (C.  C.  A.)  131  Fed.  Rep. 
182. 

54.  5.  Wilson  Law  Not  Delegation  of  Power 
Nor  Adoption  of  State  Laws. — -See  also  Corbin 

v.  McConnell,  71  N.  H.  350. 

55.  1.  Injunction.  —  Crossman  v.  Lurman, 
171  N.  Y.  329,  98  Am.  St.  Rep.  599. 

3.  State  May  Legislate  on  Local  Subjects.  — 

Field  v.  Barber  Asphalt  Paving  Co.,  194  U.  S. 
618;  Handel  v.  Chaplin,  111  Ga.  800;  Willfong 
v.  Omaha,  etc..  R.  Co.,  116  Iowa  548;  State  v. 
Moody,  70  S.  Car.  56 ;  Houston,  etc.,  R.  Co.  v. 
Mayes,  36  Tex.  Civ.  App.  606 ;  Atlantic  Coast 
Line  R.  Co.  v.  Com.,  102  Va.  599;  Hathaway 
v.  McDonald,  27  Wash.  659,  91  Am.  St.  Rep. 
889.  See  also  In  re  Davenport,  102  Fed.  Rep. 
540. 
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Legislation  Which  Is  a  Mere  Aid  to  Commerce.  —  See  note  5- 
Nature  and  Source  of  Power.  —  See  notes  I,  2,  3. 

(2)  When  Invalid.  ■ — ■  See  notes  1,  3,  4. 

b.  Effect  of  Non-action  by  Congress.  —  See  notes  i,  2,  3. 
c  Effect  of  Action  by  Congress  —  in  General.  —  See  note  4. 

Partial  Regulation  by  Congress.  —  See  note  4. 


55. 
56. 
57. 
58. 

59. 

55.  4.  State  May  Act  Only  in  Absence  of  Regula- 
tion by  Congress.  —  Chicago,  etc.,  R.  Co.  v.  Carlin- 
ville,  200  111.  314,  93  Am.  St.  Rep.  190;  In  re 
Abel.  10  Idaho  288;  Missouri,  etc.,  R.  Co.  v. 
Simonson,  64  Kan.  802. 

5.  Legislation  in  Aid  of  Commerce. —  Louisville, 
etc.,  R.  Co.  v.  Kentucky,  183  U.  S.  503;  Louis- 
ville, etc.,  R.  Co.  v.  Eubank.  184  U.  S.  27; 
Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S.  477, 
Kavanaugh  v.  Southern  R.  Co.,  120  Ga.  62; 
Chicago,  etc.,  R.  Co.  v.  Carlinville,  200  111.  314, 
93  Am.  St.  Rep.  190 ;  Willfong  v.  Omaha,  etc., 
R.  Co.,  116  Iowa  548;  Missouri,  etc.,  R.  Co.  v. 
Simonson,  64  Kan.  802  ;  Currie  v.  Raleigh,  etc., 
R.  Co.,  135  N.  Car.  535;  Galveston,  etc.,  R.  Co. 
v.  Fales,  33  Tex.  Civ.  App.  457. 

56.  1.  Source  of  Power — United  States. — 
Austin  v.  Tennessee,  179  U.  S.  343;  Caldwell 
V.  North  Carolina,  187  U.  S.  622;  Pennsylvania 
R.  Co..  v.  Hughes,  191  U.  S.  477;  Grossman  v. 
Lurman,  192  U.  S.  189;  Field  v.  Barber  As- 
phalt Paving  Co.,  194  U.  S.  618;  Pabst  Brew- 
ing Co.  v.  Crenshaw,  120  Fed.  Rep.  144;  In  re 
Davenport,  102  Fed.  Rep.  540;  Duluth  Brewing, 
etc.,  Co.  v.  Superior,  (C.  C.  A.)  123  Fed.  Rep. 
353. 

Kansas.  —  State  v.  Hickox,  64  Kan.  650. 

Kentucky.  —  Com.  v.  Read  Phosphate  Co., 
113  Ky.  32;  Louisville  v.  Wehmhoff,  116  Ky. 
812,  116  Ky.  845. 

New  York.  —  Grossman  v.  Lurman,  57  N.  Y. 
App.  Div.  393,  affirmed  171  N.  Y.  329,  98  Am. 
St.  Rep.  599 ;  People  v.  Prillen,  73  N.  Y.  App. 
Div.  207,  reversed  on  other  grounds  173  N.  Y. 
67 ;  People  v.  Niagara  Fruit  Co.,  75  N.  Y.  App. 
Div.  11,  affirmed  173  N.  Y.  629;  People  v. 
Booth,  (Supm.  Ct.  Tr.  T.)  42  Misc.  (N.  Y.) 
321. 

Pennsylvania.  —  Com.  v.  Keary,  108  Pa.  St. 
500;  New  Castle  v.  Cutler,  15  Pa.  Super.  Ct. 
612. 

Virginia.  —  Southern  Express  Co.  v.  Gold- 
berg, 101  Va.  619;  Atlantic  Coast  Line  R.  Co. 
v.  Com.,  102  Va.  599. 

Washington.  — ■  Hathaway  v.  McDonald,  27 
Wash.  659,  91  Am.  St.  Rep.  889. 

2.  Caldwell  v.  North  Carolina,  187  U.  S.  622; 
In  re  Davenport,  102  Fed.  Rep.  540. 

3.  Police  Laws  Incidentally  Affecting  Interstate 
Commerce  Are  Valid  —  United  States.  —  Louis- 
ville, etc.,  R.  Co.  v.  Kentucky,  183  U.  S.  503; 
Caldwell  v.  North  Carolina,  187  U.  S.  622; 
Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S.  477; 
Field  v.  Barber  Asphalt  Paving  Co.,  194  U.  S. 
618;  Pabst  Brewing  Co.  v.  Crenshaw,  120  Fed. 
Rep.  144;  In  re  Davenport,  102  Fed.  Rep.  540. 

Georgia.  —  Central  of  Georgia  R.  Co.  v.  Mur- 
phey,  116  Ga.  863. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Carlinville, 
200  111.  314,  93  Am.  St.  Rep.  190. 

Iowa.  —  Willfong  v.  Omaha,  etc.,  R.  Co.,  116 
Iowa  548. 

Kansis.  —  State  v.  Hickox,  64  Kan.  650 ; 
Missouri,  etc.,  R.  Co.  v.  Simonson,  64  Kan.  802. 


Kentucky.  —  Com.  v.  Read  Phosphate  Co.,  113 
Ky.  32;  Louisville  v.  Wehmhuif,  116  Ky. 
812. 

New  York.  —  Crossman  v.  Lurman,  57  N.  Y. 
App.  Div.  393,  affirmed  171  N.  Y.  329,  98  Am. 
St.  Rep.  599;  People  v.  Prillen,  73  N.  Y.  App. 
Div.  207,  reversed  on  other  grounds  173  N.  Y. 
67 ;  People  v.  Niagara  Fruit  Co.,  75  N.  Y.  App. 
Div.  11,  affirmed  173  N.  Y.  629;  People  v. 
Booth,  (Supm.  Ct.  Tr.  T.)  42  Misc.  (N.  Y.) 
321  ;  People  v.  Bishopp,  (Supm.  Ct.  Spec.  T-) 
44  Misc.  (N.  Y.)  12. 

North  Carolina.  —  State  v.  Hunt,  129  N.  Car. 
686,  85  Am.  St.  Rep.  758. 

Pennsylvania.  —  Com.  v.  Keary,  198  Pa.  St. 
500;  New  Castle  v.  Cutler,  15  Pa.  Super.  Ct. 
612. 

South  Carolina.  —  Lowe  v.  Seaboard  Air  Line 
R.  Co.,  63  S.  Car.  248,  90  Am.  St.  Rep.  678. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Mayes,  36 
Tex.  Civ.  App.  606. 

Virginia.  — ■  Southern  Express  Co.  v.  Gold- 
berg, 101  Va.  619;  Atlantic  Coast  Line  R.  Co. 
v.  Com.,  102  Va.  599. 

Washington. —  Hathaway  v.  McDonald,  27 
Wash.  659,  91  Am.  St.  Rep.  889. 

57.  1.  Police  Regulation  Must  Be  Such  in 
Fact. — In  re  Davenport,  102  Fed.  Rep.  540; 
Smith  v.  Lowe,  (C.  C.  A.)  121  Fed.  Rep.  753; 
Duluth  Brewing,  etc.,  Co.  v.  Superior,  (C.  C. 
A.)  123  Fed.  Rep.  353. 

3.  Smith  v.  Lowe,  (C.  C.  A.)  121  Fed.  Rep. 
753;  Com.  v.  Read  Phosphate  Co.,  113  Ky.  32; 
Com.  v.  Petranich,  183  Mass.  217;  People  v. 
Buffalo  Fish  Co.,  164  N.  Y.  93,  79  Am.  St.  Rep. 
622;  Wrought  Iron  Range  Co.  v.  Campen,  135 
N.  Car.  506 ;  State  v.  Yanders,  5  Ohio  Dec. 
575,  7  Ohio  N.  P.  659;  State  v.  Zophy,  14  S. 
Dak.  119,  86  Am.  St.  Rep.  741. 

4.  Unnecessary  Regulation.  —  Smith  v.  Lowe, 
(C.  C.  A.)  121  Fed.  Rep.  753;  Com.  v.  Pet- 
ranich, 183  Mass.  217;  Wrought  Iron  Range 
Co.  v.  Campen,  135  N.  Car.  506. 

58.  1.  Inaction  by  Congress  Not  Inhibition  of 
State  Action.  —  Pennsylvania  R.  Co.  v.  Hughes, 
191  U.  S.  477 ;  Olsen  v.  Smith,  195  U.  S, 
332;  Wall  v.  Norfolk,  etc.,  R.  Co.,  52  W.  Va. 
485. 

2.  Non-action  by  Congress  Adopts  State  Laws. 

—  Reid  v.  Colorado,  187  U.  S.  137;  Olsen  v. 
Smith,  195  U.  S.  332,  See  also  Pittman  v. 
Pacific  Express  Co.,  24  Tex,  Civ.  App.  595  ;  Wall 
v.  Norfolk,  etc.,  R.  Co.,  52  W.  Va.  485. 

3.  Mere  Grant  of  Commercial  Power  Not  Pro- 
hibition of  State  Action.  —  Reid  v.  Colorado, 
187  U.  S.  137;  Pennsylvania  R.  Co.  v.  Hughes, 
191  U.  S.  477;  Atlantic  Const  Line  R.  Co,  v. 
Com.,  102  Va.  599.  See  also  Olsen  v.  Smith, 
195  U.  S.  332. 

4.  Regulation  by  Congress  Precludes  State  Regu- 
lation. —  Muskogee  Nat.  Telephone  Co.  v.  Hall, 
(C.  C.  A.)  118  Fed.  Rep.  382. 

50.  4.  Supplementary  State  Laws.  —  Reid 
v.  Colorado,  187  U.  S.  137. 
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Hit.     Stato  Law  Suspended  but  Not  Repealed.  —  Sec  note  5- 

<»0.    ,/.  Ton n.u;k  Duties. — Sec  note  3. 

e.  1  mport  or  Export  Duties.  —  See  note  4. 
AM.    3.  What  Constitutes  Regulation.  —  See  note  1. 

III.  What  Constitutes  Interstate  Commerce — 1.  Definition  and 

Nature  —  "  Commerce  11  in  a  General  Sense.  —  See  note  2. 
Interstate  Commerce.  —  Sec  notes  3>  4* 

See  ii' 'to  i . 

Transportation.  —  See  note  3. 
Transportation  Across  State  Line.  —  See  note  4. 
Continuous  Voyage.  —  See  note  J. 
Git.     Temporary  Interruption  of  Voyage.  —  See  note  I. 

Commerce  Wholly  Confined  to  One  State.  —  See  notes  2,  4. 

See  Corbin 


59.  5.  State  Law  Not  Repealed. 

v.  MeConnell,  71  N.  H.  350. 

60.  3.  Tonnage  Duties  Prohibited.  —  Way  v. 
New  Jersey  Steamboat  Co.,  133  Fed.  Rep.  188. 

4.  Import  and  Export   Duties  Prohibited.  — 

State  v.  Allgeyer,  110  La.  839. 
Burden  of  Proving  that  Shipment  Is  Domestic. 

—  Gulf,  etc.,  R.  Co.  v.  Fort  Grain  Co.,  (Tex. 
Civ.  App.  1903)  72  S.  W.  Rep.  419. 

61.  I.  Regulation  of  Transportation.  — 
Sheldon  v.  Wabash  R.  Co.,  105  Fed.  Rep.  785. 

2.  Commerce  Defined.  —  U.  S.  v.  Slater,  123 
Fed.  Rep.  115;  Com.  v.  Hogan,  etc.,  Co.,  74  S. 
W.  Rep.  737,  25  Ky.  L.  Rep.  41.  See  also 
Williams  v.  Fears,  179  U.  S.  270;  U.  S.  v. 
Swift,  122  Fed.  Rep.  529,  modified  196  U.  S. 
375 ;  Northern  Securities  Co.  v.  U.  S.,  193  U. 
S.  197  (dissenting  opinion  of  White,  J.),  affirm- 
ing 120  Fed.  Rep.  721. 

3.  Interstate  Commerce  Defined.  —  U.  S.  v. 
Swift,  122  Fed.  Rep.  529,  modified  196  U.  S. 
375- 

Term  Applicable  to  Commerce  Between  State 
and  Territory.  —  Hanley  v.  Kansas  City  South- 
ern R.  Co.,  187  U.  S.  617. 

"  Among  the  Several  States.  "  —  Commerce 
among  the  states  embraces  navigation,  inter- 
course, communication,  traffic,  transit  of  per- 
sons, and  the  transmission  of  messages  by  tele- 
graph.   Lottery  Case,  188  U.  S.  321. 

4.  Commerce  in  Its  Constitutional  Sense.  —  In 
re  Bergen,  115  Fed.  Rep.  339;  Com.  v.  Hogan, 
etc.,  Co.,  74  S.  W.  Rep.  737,  25  Ky.  L.  Rep.  41. 

Emigrant  Agents.  —  A  statute  is  not  ob- 
noxious to  this  clause  of  the  Federal  Constitu- 
tion which  does  not  directly  affect  commerce, 
as  thus  defined.  The  business  of  procuring 
contracts  for  personal  labor  to  be  performed 
out  of  the  state  is  not  a  commodity  of  com- 
merce, and  any  transportation  of  persons  that 
might  result  from  such  contract  is  so  remote 
and  incidental  as  not  to  be  deemed  within  the 
protection  or  meaning  of  the  law  of  interstate 
commerce.  State  v.  Napier,  63  S.  Car.  60 ; 
Williams  v.  Fears,  179  U.  S.  270;  State  v. 
Hunt,  129  N.  Car.  686,  85  Am.  St.  Rep.  758. 

The  Acquisition  and  Ownership  of  Stock  in  Com- 
peting Railroads,  organized  under  state  laws  by 
several  persons  or  by  corporations,  is  not  inter- 
state commerce,  and,  therefore,  not  subject  to 
the  control  of  Congress.  Northern  Securities 
Co.  v.  U.  S.,  193  U.  S.  390  (dissenting  opinion 
of  White,  J.),  affirming  120  Fed.  Rep.  721. 

Instrumentalities  of  Interstate  Commerce  In- 
cluded.—  Northern  Securities  Co.  v.  U.  S.,  193 


U.  S.  392  (dissenting  opinion  of  White,  J.), 
affirming  120  Fed.  Rep.  721. 

Interstate  Commerce  and  Its  Attendant  Incidents 
to  Be  Distinguished.  —  Williams  v.  Fears,  179 

U.  S.  270. 

Vehicles  of  Commerce  Included.  —  See  Wrink- 

ler  v.  Philadelphia,  etc.,  R.  Co.,  4  Penn. 
(Del.)  80. 

6:2.    1.  Not  Limited  to  Trade  and  Traffic.  — 

In  re  Bergen,  115  Fed.  Rep.  339;  U.  S.  v. 
Swift,  122  Fed.  Rep.  529,  modified  196  U.  S. 
375- 

Statute  Prohibiting  Driving  Infected  Cattle  a 
Valid  Exercise  of  Power  to  Regulate  Commerce.  — 

U.  S.  v.  Slater,  123  Fed.  Rep.  116. 

3.  Transportation  Is  Part  of  Interstate  Com- 
merce. —  Com.  v.  Hogan,  etc.,  Co.,  74  S.  W. 
Rep.  727,  25  Ky.  L.  Rep.  41  ;  People  v.  Miller, 
178  N.  Y.  194;  Lowe  v.  Seaboard  Air  Line  R. 
Co.,  63  S.  Car.  248,  90  Am.  St.  Rep.  678. 

"  Transportation  for  others,  as  an  independ- 
ent business,  is  commerce,  irrespective  of  the 
purpose  to  sell  or  retain  the  goods  which  the 
owner  may  entertain  with  regard  to  them  after 
they  shall  have  been  delivered."  Hanley  v. 
Kansas  City  Southern  R.  Co.,  187  U.  S.  619. 

4.  Transportation  Across  State  Line  Constitutes 
Interstate  Commerce.  —  Hanley  v.  Kansas  City 
Southern  R.  Co.,  187  U.  S.  617;  Williams  v. 
Fears,  110  Ga.  584;  Harrell  v.  Speed,  113  Tenn. 
224,  106  Am.  St.  Rep.  814;  Foppiano  v.  Speed, 
113  Tenn.  167;  Southern  Express  Co.  v.  Gold- 
berg, 101  Va.  619. 

Place  Where  Title  to  Shipment  Was  Acquired 
by  Shipper  Immaterial.  —  Gulf,  etc.,  R.  Co.  v. 
Fort  Grain  Co.,  (Tex.  Civ.  App.  1903)  72  S.  W. 
Rep.  419. 

Transportation  of  Live  Stock  —  State  Laws 
Superseded.  —  Reid  v.  Colorado,  187  U.  S.  146. 

7.  Continuous  Voyage.  —  Hanley  v.  Kansas 
City  Southern  R.  Co.,  187  U.  S.  617.  See  also 
Southern  Express  Co.  v.  Goldberg,  101  Va.  619. 

Intent  Governs.  —  Gulf,  etc.,  R.  Co.  v.  Fort 
Grain  Co.,  (Tex.  Civ.  App.  1903)  73  S.  W. 
Rep.  845. 

63.    1.  Temporary  Interruption  of  Voyage.  — 

Chicago,  etc.,  R.  Co.  v.  Voelker,  (C.  C.  A.) 
129  Fed.  Rep.  522;  State  v.  San  Antonio,  etc., 
R.  Co.,  32  Tex.  Civ.  App.  58.  See  also  Pabst 
Brewing  Co.  v.  Crenshaw,  120  Fed.  Rep.  144. 

2.  Commerce  Confined  to  One  State.  —  Hanley 
V.  Kansas  City  Southern  R.  Co..  187  U.  S.  617; 
In  re  Pooling  Freights,  115  Fed.  Rep.  588. 

Freight  Billed  from  Another  State.  —  Where 
the  carriage  is  wholly  within  a  state,  it  does 
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63.  2.  Particular  Transactions  Constituting  Interstate  Commerce  —  a.  Car- 
riage of  Freight  and  Passengers.  —  See  note  7. 

64.  Fares  and  Freights.  —  See  note  2. 

c.  Insurance.  —  See  note  10. 

65.  d.  Grain  Elevators.  — See  note  i. 

/.  Production  and  Manufacture.  —  See  note  3. 
u  Sale  of  Goods  —  (1)  In  General.  — See  note  10. 

66.  The  Right  to  Sell  Any  Article  Imported.  —  See  notes  2,  4,  5. 
(2)  By  Agents.  — ■  See  notes  7,  8,  9. 


not  constitute  interstate  commerce,  although  it 
was  billed  from  a  point  in  another  state.  Louis- 
ville, etc.,  R.  Co.  v.  Vancleave,  110  Ky.  968. 

63.  4.  Route  Partly  in  Another  State. — U.  S. 
v.  Lehigh  Valley  R.  Co.,  115  Fed.  Rep.  373. 

Telegram.  —  Where  the  initial  and  terminal 
points  are  both  in  the  same  state,  and  the  tele- 
gram is  transmitted  over  the  wires  of  the  same 
company  and  concerns  only  citizens  of  that 
state,  the  message  is  a  domestic  message  ;  and 
its  character  in  that  respect  is  not  altered  by 
the  circumstance  that  the  line  passes  in  part 
over  territory  of  another  state.  Nor  is  it 
affected  by  the  fact  that  the  company  has 
established  a  relay  office  in  such  other  state. 
Western  Union  Tel.  Co.  v.  Reynolds,  100  Va. 
459.  93  Am.  St.  Rep.  971. 

7.  Transportation  of  Freight  and  Passengers.  — 
Williams  v.  Fears,  no  Ga.  584. 

64.  2.  Southern  Express  Co.  v.  Goldberg, 
101  Va.  619.  See  also  J.  Rosenbaum  Grain  Co. 
v.  Chicago,  etc.,  R.  Co.,  130  Fed.  Rep.  46, 
affirmed  (C.  C.  A.)  130  Fed.  Rep.  no;  Sheldon 
v.  Wabash  R.  Co.,  105  Fed.  Rep.  785. 

10.  Insurance  Is  Not  Commerce.  —  Fisher  v. 
Traders'  Mut.  L.  Ins.  Co.,  136  N.  Car.  217. 

65.  1.  Grain  Elevators  Not  Engaged  in 
Interstate  Commerce.  —  See  W.  W.  Cargill  Co. 
v.  Minnesota,  180  U.  S.  452. 

3.  Production  or  Manufacture  Is  Not  Commerce. 
—  Diamond  Glue  Co.  v.  U.  S.  Glue  Co.,  103 
Fed.  Rep.  838. 

10.  Contracts  for  Sale  and  Transportation  to 
Another  State — United  States.  —  Stockard  v. 
Morgan,  185  U.  S.  27;  Caldwell  v.  North  Caro- 
lina, 187  U.  S.  622;  Norfolk,  etc.,  R.  Co.  v. 
Sims,  191  U.  S.  441;  U.  S.  v.  Swift,  122  Fed. 
Rep.  529,  modified  196  U.  S.  375;  Kessler  v. 
Perilloux,  127  Fed.  Rep.  ion. 

District  of  Columbia.  —  Beitzell  v.  District 
of  Columbia,  21  App.  Cas.  (D.  C.)  49. 

Georgia.  —  Stone  v.  State,  117  Ga.  292; 
Kehrer  v.  Stewart,  117  Ga.  969. 

Idaho.  —  In  re  Kinyon,  9  Idaho  642. 

Illinois.  —  Havens,  etc.,  Co.  v.  Diamond,  93 
III.  App.  557. 

Iowa.  —  States.  Hanaphy,  117  Towa  15. 

Kansas.  —  State  v.  Hickox,  64  Kan.  650. 

Kentucky.  —  Com.  v.  Hogan,  etc.,  Co.,  74  S. 
W.  Rep.  737,  25  Ky.  L.  Rep.  41. 

North  Carolina.  —  Wrought  Iron  Range  Co. 
v.  Campen,  135  N.  Car.  506. 

Pennsylvania.  —  New  Castle  v.  Cutler,  is  Pa. 
Super.  Ct.  612. 

Tennessee.  —  Kimmell  v.  State,  104  Tenn. 
184. 

Texas.  —  Turner  v.  State.  41  Tex.  Crim.  545, 
CTex.  Crim.  1900)  55  S.  W.  Rep.  835. 

Wyoming.  —  State  v.  Willingham,  9  Wyo.  290, 
87  Am.  St.  Rep.  948. 


Sales  "  C.  0.  D."  —  Norfolk,  etc.,  R.  Co.  v. 
Sims,  191  U.  S.  441;  State  v.  Hanaphy,  117 
Iowa  15. 

66.    2.  Right  to  Sell  Imported  Articles.  — 

Hallwood  Cash  Register  Co.  v.  Berry,  35  Tex. 
Civ.  App.  554. 

4.  Sale  in  Original  Package.  —  New  Castle  v. 
Cutler,  15  Pa.  Super.  Ct.  612.  See  also  In  re 
Pringle,  67  Kan.  364. 

5.  Right  Limited  to  First  Sale.—  /;;  re  Pringle, 
67  Kan.  364  ;  In  re  Lipschitz,  (N.  Dak.  1903) 
95  N.  W.  Rep.  157;  New  Castle  v.  Cutler,  15 
Pa.  Super.  Ct.  612. 

7.  Right  to  Sell  by  Agent  —  United  States. 
—  Stockard  v.  Morgan,  185  U.  S.  27;  Cald- 
well v.  North  Carolina,  187  U.  S.  622:  In  re 
Bergen,  115  Fed.  Rep.  339.  See  also  Kessler 
v.  Perilloux,  127  Fed.  Rep.  1011. 

District  of  Columbia.  —  Beitzell  v.  District  of 
Columbia,  21  App.  Cas.  ( D.  C.)  49. 

Georgia.  —  Racine  Iron  Co.  v.  McComtnons, 
in  Ga.  536;  Stone  v.  State,  117  Ga.  292; 
Kehrer  v.  Stewart,  117  Ga.  969. 

Idaho.  —  In  re  Kinyon,  9  Idaho  642. 

Illinois.- — Havens,  etc.,  Co.  v.  Diamond,  93 
111.  App.  557. 

Iowa.  —  State  v.  Hanaphy,  117  Iowa  15. 

Kansas.  —  State  v.  Hickox,  64  Kan.  650. 

Kentucky.  —  Com.  v.  Hogan,  etc.,  Co.,  74  S. 
W.  Rep.  737,  25  Ky.  L.  Rep.  41. 

Michigan.  —  People  v.  Bunker,  128  Mich. 
160. 

Nebraska.  —  Menke  v.  State,  (Neb.  1904)  97 
N.  W.  Rep.  1020. 

North  Carolina.  —  Wrought  Iron  Range  Co. 
v.  Campen,  135  N.  Car.  506. 

Pennsylvania.  —  New  Castle  v.  Cutler,  15  Pa. 
Super.  Ct.  612. 

Texas.  —  Turner  v.  State,  41  Tex.  Crim.  545; 
Harkins  v.  State,  (Tex.  Crim.  1903)  75  S.  W. 
Rep.  26  ;  Hallwnod  Cash  Register  Co.  v.  Berry, 
35  Tex.  Civ.  App.  554. 

Wyoming.  - —  State  v.  Willingham,  9  Wyo.  290, 
87  Am.  St.  Rep.  948. 

8.  Nonresident  Selling  by  Agent  Is  Engaged  in 
Interstate  Commerce  —  United  Slates.  —  Stock- 
ard v.  Morgan,  185  U.  S.  27;  Caldwell  v.  North 
Cnrolina,  187  U.  S.  622:  In  re  Bergen,  115  Fed. 
Rep.  339;  Kessler  v.  Perilloux,  127  Fed.  Rep. 
1012. 

District  of  Columbia.  —  Beitzell  v.  District 
of  Columbia,  21  App.  Cas.  (D.  C.)  49. 

Georgia.  —  Racine  Iron  Co.  v.  McCommons, 
hi  Ga.  536;  Stone  v.  State.  117  Ga.  292; 
Kehrer  v.  Stewart,  117  Ga.  ofio. 

Idaho.  —  In  re  Kinyon.  o  Idaho  642. 

Illinois.  —  Havens,  etc.,  Co.  v.  Diamond, 
III.  App.  557. 

Iowa.  —  State  7'.  Hanaphy,  117  Iowa  15. 

Kansas.  —  State  v.  Hickox,  64  Kan.  650. 
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07 .    See  notes  i,  3,  4. 

3.  Subjects   of  Interstate 

BARTER  and  Sale.  —  See  note  5. 


Commerce  —  a.  Lawful  Subjects  of 


68.    See  notes  1,  2. 

Cigarettes.  —  See  note  9. 
Intoxicating  Liquors.  —  See  note  10. 
Lottery  Tickets. —  See  note  II. 
GO.     Natural  Gas.  —  See  note  2. 

c.  P<  iwer  to  Determine  —  Power  of  congress.  —  See  note  6. 

Articles  Inherently  Unfit  for  Commerce.  —  See  note  9. 

4.  When  Protection  of  Commerce  Clause  Attaches.  —  See  notes  3,  4,  5, 


70. 

6,  7,  8. 

5.  When  Protection  of  Commerce  Clause  Ceases 

with  Mass  of  Property  of  State  —  statement  of  Rule. - 


-a.  Incorporation 
See  note  9. 


Kentucky.  —  Com.  v.  Hogan,  etc.,  Co.,  74  S. 
W.  Rep.  737,  25  Ky.  L.  Rep.  41. 

Michigan.  —  People  v.  Bunker,  128  Mich.  160. 

Nebraska.  —  Menke  v.  State,  (Neb.  1904)  97 
N.  \V.  Rep.  1020. 

North  Carolina.  —  Wrought  Iron  Range  Co. 
V.  Campcn,  135  N.  Car.  506. 

Pennsylvania.  —  New  Castle  v.  Cutler,  15  Pa. 
Super.  Ct.  612. 

Tennessee. —  Kimmell  v.  State,  104  Tenn.  184. 

Texas.  —  Turner  v.  State,  41  Tex.  Crim.  545; 
Harkins  v.  State,  (Tex.  Crim.  1903)  75  S.  W. 
Rep.  26.  See  also  Hallwood  Cash  Register  Co. 
v.  Berry ,  35  Tex.  Civ.  App.  554. 

Wyoming.  —  State  v.  Willingham,  9  Wyo. 
290.  87  Am.  St.  Rep.  948. 

66.  9.  Sale  After  Arrival  in  State.  —  In  re 
Kinyon,  9  Idaho  642.  See  also  Collier  v.  Bur- 
gin,  130  N.  Car.  632. 

67.  1.  Situation  of  §oods  Immaterial  as  to 
Vendor.  —  See  Menke  v.  State,  (Neb.  1904)  97 
N.  \V.  Rep.  1020.  Compare  Collier  v.  Burgin, 
130  N.  Car.  632. 

3.  See  Camp  v.  State,  42  Tex.  Crim.  499 : 
Stone  v.  State,  117  Ga.  292. 

4.  Commission  Merchants  Selling  Consignments. 

—  Croy  v.  Obion  County,  104  Tenn.  525,  78 
Am.  St.  Rep.  931.  See  also  American  Steel, 
etc.,  Co.  v.  Speed,  192  U.  S.  500;  Muskegon  v. 
Zeeryp,  134  Mich.  181  ;  Kimmel  v.  State,  104 
Tenn.  184. 

A  person  who  takes  orders  from  samples  for 
goods  which  he  engages  to  deliver,  and  which 
are  to  be  shipped  into  the  state  from  another 
state,  is  not  engaged  in  interstate  commerce, 
when  such  orders  are  not  transmitted  to  such 
other  state,  or  filled  there,  but  are  filled  from 
goods,  not  in  the  original  package  of  importa- 
tion, sent  to  him  in  bulk,  C.  O.  D.,  from  such 
other  state.    In  re  Pringle,  67  Kan.  364. 

5.  Lawful  Subjects  of  Sale  or  Exchange.  — 

—  State  v.  Hickox,  64  Kan.  650 ;  People  v. 
Niagara  Fruit  Co.,  75  N.  Y.  App.  Div.  n, 
affirmed  173  N.  Y.  629. 

6S.  1.  Unsound  or  Infectious  Articles.  — 
State  v.  Hickox,  64  Kan.  650 ;  People  v.  Ni- 
agara Fruit  Co.,  75  N.  Y.  App.  Div.  11,  affirmed 
173  N.  Y.  629. 

2.  Original  Package  No  Protection.  —  Cross- 
man  v.  Lurman,  57  N.  Y.  App.  Div.  393, 
affirmed  171  N.  Y.  329,  98  Am.  St.  Rep.  599. 

9.  Contrary  View.  —  Austin  v.  Tennessee, 
179  U.  S.  343. 


10.  Intoxicating  Liquors.  —  State  v.  Hana- 
phy,  117  Iowa  15;  State  v.  Hickox,  64  Kan. 
650  ;  State  v.  Intoxicating  Liquors,  94  Me.  335  ; 
Corbin  v.  McConnell,  71  N.  H.  350;  State  v. 
Zophy,  14  S.  Dak.  119,  86  Am.  St.  Rep.  741. 
See  also  Sheppard  v.  Dowling,  127  Ala.  1,  85 
Am.  St.  Rep.  68 ;  State  v.  Moody,  70  S.  Car.  56. 

11.  Lottery  Tickets  are  subject  to  traffic  and 
therefore  subject  to  commerce,  and  the  regu- 
lation of  the  carriage  of  such  tickets  from  state 
to  state  by  independent  carriers  is  a  regulation 
of  commerce  among  the  several  states.  Lottery 
Case,  188  U.  S.  321. 

69.  2.  Natural  Gas.  ■ —  Manufacturers  Gas, 
etc.,  Co.  v.  Indiana  Natural  Gas,  etc.,  Co.,  155 
Ind.  54S- 

6.  Buttfield  v.  Stranahan,  192  U.  S.  470. 

9.  Right  to  Exclude  Noncommercial  Articles. 
—  Hathaway  v.  McDonald,  27  Wash.  659,  91 
Am.  St.  Rep.  889. 

70.  3.  Diamond  Match  Co.  v.  Ontonagon, 
188  U.  S.  82;  State  v.  Intoxicating  Liquors. 
94  Me.  335  ;  New  Castle  v.  Cutler,  15  Pa. 
Super.  Ct.  612;  State  v.  International,  etc.,  R. 
Co.,  31  Tex.  Civ.  App.  219. 

4.  "When  Final  Movement  Begins.  • —  Ameri- 
can Steel,  etc.,  Co.  v.  Speed,  no  Tenn.  524,  100 
Am.  St.  Rep.  814. 

5.  Preparation  for  Shipment  Not  Sufficient.  — 
American  Steel,  etc.,  Co.  v.  Speed,  no  Tenn. 
524,  100  Am.  St.  Rep.  814. 

6.  Actual  Delivery  to  Carrier  Necessary.  — 
Diamond  Match  Co.  v.  Ontonagon,  188  U.  S.  82. 
See  also  American  Steel,  etc.,  Co.  v.  Speed,  no 
Tenn.  524,  100  Am.  St.  Rep.  814. 

7.  Intent  to  Export  Insufficient.  —  Diamond 
Match  Co.  v.  Ontonagon,  188  U.  S.  82.  See 
also  American  Steel,  etc.,  Co.  v.  Speed,  no 
Tenn.  524,  100  Am.  St.  Rep.  814. 

8.  American  Steel,  etc.,  Co.  v.  Speed,  no 
Tenn.  524,  100  Am.  St.  Rep.  814. 

9.  Property  a  Subject  of  Interstate  Commerce 
until  Mingled  with  Property  of  State  — United 
States.  —  Austin  v.  Tennessee,  179  U.  S.  343; 
American  Steel,  etc.,  Co.  v.  Speed,  192  U.  S. 
500 ;  Minneapolis  Brewing  Co.  v.  McGillivray, 
104  Fed.  Rep.  258. 

Georpia.  —  Kehrer  v.  Stewart,  117  Ga.  069. 

Illinois.  —  In  re  Pitkin,  103  111.  268. 

Kentucky.  —  See  Com.  v.  Read  Phosphate 
Co.,  113  Ky.  32. 

New  lersev.  —  Gerdan  v.  Davis,  67  N.  J. 
L.  88. 
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71.  See  note  I. 

b.  When  Incorporation  Takes  Place  —  (i)  In  General  —  The 

First  Sale.  —  See  note  6. 

Necessity  of  Sale.  —  See  notes  7,  8. 

72.  (2)  Original  Packages  —  (a)  Statement  of  Rule.  —  See  note  t. 
Right  to  Sell.  —  See  note  2. 

73.  (b)  What  Constitutes  Original  Package  —  Original  Package  Denned.  —  See  notes 


3.  4- 


A  Package  Need  Not  Be  Covered.  —  See  note  5. 
Small  Packages  Inclosed  in  Larger  Ones.  —  See  notes  6,  7. 
74.    Small  Pasteboard  Slide  Boxes  Containing  Ten  Cigarettes.  —  See  note  2. 
Packages  Suited  to  Retail  Trade.  —  See  note  4. 
Packages  Adapted  for  Unlawful  Trade.  —  See  note  6. 
Original  Package  for  Purpose  of  Taxation.  —  See  note  J. 
(d)  Wilson  Law.  —  See  note  10. 


North  Carolina.  —  Wrought  Iron  Range  Co. 
V.  Campei;.  135  N.  Car.  506. 

North  Dakota.  —  In  re  Lipschitz,  (N.  Dak. 
1903)  95  N.  W.  Rep.  157- 

Pennsylvania.  —  New  Castle  v.  Cutler,  15  Pa. 
Super.  Ct.  612. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  State,  97  Tex. 
274. 

71.  1.  Protection  Against  Discriminating  State 
Legislation.  —  Wrought  Iron  Range  Co.  v.  Cam- 
pen,  135  N.  Car.  506. 

6.  Sale    Destroys    Character    as    Import.  — 

Kehrer  v.  Stewart,  117  Ga.  969;  Wrought  Iron 
Range  Co.  v.  Campen,  135  N.  Car.  506;  New 
Castle  v.  Cutler,  15  Pa.  Super.  Ct.  612. 

7.  Sale  Necessary  to  Destroy  Character  as  Import. 

—  Wrought  Iron  Range  Co.  v.  Campen,  135  N. 
Car.  506. 

8.  Arrival  at  Final  Destination  and  Exposure 
for  Sale  or  Use.  —  Racine  Iron  Co.  v.  McCom- 
mons,  111  Ga.  536  ;  Kehrer  v.  Stewart,  117  Ga. 
969 :  Gerdan  v.  Davis,  67  N.  J.  L.  88 ;  In  re 
Lipschitz,  (N.  Dak.  1903)  95  N.  W.  Rep.  157; 
Croy  v.  Obion  County,  104  Tenn.  525,  78  Am. 
St.  Rep.  031.  See  also  American  Steel,  etc., 
Co.  v.  Speed,  192  U.  S.  500;  Kimmell  v.  State, 
104  Tenn.  184. 

Not  until  Delivery  or  Sale.  —  Gulf,  etc.,  R. 
Co.  v.  State,  97  Tex.  274. 

72.  L.  Original  Package  in  Hands  of  Importer 
Protected  from  State  Interference.  —  May  v. 
New  Orleans,  178  U.  S.  496;  New  Castle  v. 
Cutler,  15  Pa.  Super.  Ct.  612.  See  also  Gulf, 
etc.,  R.  Co.  v.  State,  97  Tex.  274. 

Imports  Stored  in  Government  Warehouse  in 
Original  Package  Not  Subject  to  State  Regulation. 

—  Siegfried  v.  Raymond,  190  111.  424. 

2.  Right  to  Sell  in  Original  Package.  —  Ra- 
cine Iron  Co.  v.  McCommons,  m  Ga.  536; 
New  Castle  v.  Cutler,  15  Pa.  Super.  Ct.  612. 

7:{.  3.  Original  Package  Denned.  —  Austin 
v.  Tennessee,  179  U.  S.  343;  Cook  v.  Marshall 
County,  119  Iowa  384,  104  Am.  St.  Rep.  283. 
See  also  Croy  v.  Obion  County,  104  Tenn.  525, 
78  Am.  St.  Rep.  931. 

4.  Identical  Package  Delivered  to  Carri""  at 
Point  of  Shipment.  —  Gerdan  v.  Davis,  67  N.  J. 
L.  88;  Kimmell  v.  State,  104  Tenn.  184.  See 
also  Croy  v.  Obion  County,  104  Tenn.  525,  78 
Am.  St.  Rep.  931  ;  Saulsbury  v.  State,  43  Tex. 
Crim.  90,  96  Am.  St.  Rep.  837 ;  Austin  v.  Ten- 
nessee, 179  U.  S.  343- 


5.  Covering  Unnecessary.  —  Cook  v.  Marshall 
County,  119  Iowa  384,  104  Am.  St.  Rep.  283. 
See  also  Austin  v.  Tennessee,  179  U.  S.  343. 

6.  Outside  Receptacle  Constitutes  Original  Pack- 
age.—  May  v.  New  Orleans,  178  U.  S.  496; 
Austin  v.  Tennessee,  179  U.  S.  343;  U.  S.  v. 
Slater,  123  Fed.  Rep.  115;  Com.  v.  Leslie,  20 
Pa.  Super.  Ct.  529,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  73;  Kimmell  v.  Slate, 
104  Tenn.  184;  Croy  v.  Obion  County,  104 
Tenn.  525,  78  Am.  St.  Rep.  931. 

7.  Separate  Wrapping  and  Labeling  of  Small 
Packages.  — May  v.  New  Orleans,  178  U.  S. 
496;  Com.  v.  Leslie,  20  Pa.  Super.  Ct.  529, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  73. 

74.  2.  Packages  of  Ten  Cigf.rettea.  —  Con- 
tra, Austin  v.  Tennessee,  179  U.  S.  343,  affirm- 
ing 101  Tenn.  563,  70  Am.  St.  Rep.  703, 
died  in  17  Am.  and  Eng.  Encyc.  of  L\w  (2d 
ed.)  p.  74,  note  2 ;  Cook  v.  Marshall  County, 
119  Iowa  384,  104  Am.  St.  Rep.  283. 

4.  Cook  v.  Marshall  County,  119  Iowa  384, 
104  Am.  St.  Rep.  283. 

6.  Austin  v.  Tennessee,  179  U.  S.  343;  Cook 
v.  Marshall  County,  119  Iowa  384,  104  Am.  St. 
Rep.  283.  See  also  Com.  v.  Leslie,  20  Pa.  Super. 
Ct.  529;  Kimmell  v.  State,  104  Tenn.  184. 

7.  Determination  of  Internal  Revenue  Depart- 
ment Not  Conclusive.  —  Austin  v.  Tennessee,  179 
U.  S.  343,  affirming  101  Tenn.  563,  70  Am.  St. 
Rep.  703. 

10.  Wilson  Law. —  Pa'bst  Brewing  Co.  v. 
Crenshaw,  120  Fed.  Rep.  144;  State  v.  Bengsch, 
170  Mo.  81;  Harrell  v.  Speed,  113  Tenn.  224, 
106  Am.  St.  Rep.  814:  Foppiano  v.  Speed.  113 
Tenn.  167.  See  also  State  v.  Hickox,  64  Kan. 
650 ;  State  V.  fiixman,  162  Mo.  1. 

Law  Not  Applicable  to  Shipments  in  Transit.  — 
State  v.  Intoxicating  Liquors,  94  Me.  335. 

When  Wilson  Law  Applies. —  Southern  R. 
Co.  v.  Heymann,  118  Ga.  616. 

Operation  of  Statute.  —  Where  liquor  has 
been  transported  into  the  state  to  the  place  of 
its  ultimate  destination  and  remains  there  in 
stOTage  awaiting  the  orders  of  the  consignee,  its 
transportation  as  an  article  of  interstate  com- 
merce has  ceased,  and  it  has  arrived  within  the 
state  so  as  to  be  subject  to  the  operation  of 
the  laws  of  the  state  within  the  meaning  of 
the  provision  of  the  Wilson  Law.  State  v.  In- 
toxicating Liquors,  96  Me.  415. 
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7."».    IV.  State  Statutes  Affecting  Interstate  Commerce  —  1.  In 

General  — General  Rule.  —  See  note  I. 

Direct  Burdens  on  Commerce.  —  See  note  3- 
Purpose  of  Law  Immaterial.  —  See  notes  5,  6. 

70.   2.  Construction  of  Statutes  —  a.  Construction  to  Sustain  Statute 

—  (1)  General  Rule.  —  See  notes  1,  2,  3. 

(2)  Partial  Invalidity.  —  See  notes  4,  5,  6. 

77.  b.  Following  Construction  of  State  Court.  — See  note  i. 

3.  Discrimination  Against  Products  and  Citizens  of  Other  States.  —  See 

notes  3,  4. 

78.  4.  Inspection  Laws  —  a.  Validity  —  (i)  In  General.  —  See  note  3. 

Power  Recognized  in  Constitution.  —  See  note  4* 
7«J.     Paramount  Power  of  Congress.  —  See  note  I. 
Inspection  in  Transit.  —  See  note  2. 
)  Discriminations.  —  See  note  3. 
What  Are  Inspection  Laws  — (i)  General  Principles  —  Muit 

Be  Such  in  Fact.  —  See  note  5. 

81.    c.  INSPECTION    CHARGES  —  Reasonable    and    Excessive    Charges.  —  See 

note  8. 

8S5.    See  notes  1,  2. 


The  Wilson  Law  did  not  confer  power  on 
the  states  to  interfere  with  or  regulate  inter- 
state commerce  in  intoxicating  liquors  by  pas- 
sage of  laws  purporting  to  have  an  extraterri- 
torial effect.  Corbin  v.  McConnell,  71  N.  H. 
350. 

7r5.    1.  General  Rule  as  to  Validity  of  State 

Statutes.  —  Louisville,  etc.,  R.  Co.  v.  Kentucky, 
183  U.  S.  503.  See  also  Louisville,  etc.,  R.  Co. 
v.  Eubank,  184  U.  S.  27. 

State  Statute  Providing  a  Special  Limitation 
for  Actions  Founded  on  Instruments  Executed  Out 
of  the  State  Not  an  Interference  with  Interstate 
Commerce.  —  Higgins  v.  Graham,  143  Cal.  131. 

3.  Statutes  Imposing  Direct  Burdens  on  Inter- 
state Commerce  Void.  — In  re  Bergen,  115  Fed. 
Rep.  339. 

5.  Bona  Fide  Purpose  Immaterial.  —  State  v. 
Northern  •  Pac.  Express  Co.,  27  Mont.  422. 

6.  Effect  Alone  Considered. —  Louisville,  etc., 
R.  Co.  v.  Eubank,  184  U.  S.  27. 

76.  1.  Construction  Sustaining  Statute  Adopted. 
—  John  Deere  Plow  Co.  v.  Wyland,  69 
Kan.  255,  citing  1.7  Am.  and  Eng.  Encvc.  of 
Law  (2d  ed.)  76;  Com.  v.  Keary,  198  Pa.  St. 
500;  Com.  v.  Vandyke,  13  Pa.  Super.  Ct.  484; 
Com.  v.  McCann,  14  Pa.  Super.  Ct.  221, 
affirmed  198  Pa.  6t.  509  ;  Johnstown  v.  Central 
Dist.,  etc.,  Tel.  Co.,  23  Pa.  Super.  Ct.  381. 

2.  Limiting  Statute  to  Internal  Traffic.  — 
People  v.  Roberts,  36  N.  Y.  App.  Div.  597, 
affirmed  167  N.  Y.  617;  Johnstown  v.  Central 
Dist.,  etc.,  Tel.  Co.,  23  Pa.  Super.  Ct.  381.  See 
also  Beitzell  v.  District  of  Columbia,  21  App. 
Cas.  CD.  C.)  49- 

3.  Statutes  Held  Applicable  Only  to  Internal 
Commerce.  —  Beitzell  v.  District  of  Columbia, 
2t  App.  Cas.  CD.  C.)  49;  People  v.  Roberts,  36 
N.  Y.  Aop.  Div.  S97,  affirmed  r"67  N.  Y.  617; 
Com.  v.  Vandyke.  13  Pa.  Super.  Ct.  484;  Com. 
v.  McCann.  14  Pa.  Super.  Ct.  221  affirmed  198 
Pa.  St.  509 ;  Johnstown  v.  Central  Dist.,  etc., 
Co..  23  Pa.  Super.  Ct.  381.  See  also  State 
v.  Northern  Pac.  Express  Co.,  27  Mont.  422. 

4.  Statute  Void  in  Part  and  Valid  in  Part.  — 
Com.  v.  Petranich,  183  Mass.  217.    See  also 


In  re  Abel,  10  Idaho  288;  State  v.  Northern 
Pac.  Express  Co.,  27  Mont.  422. 

6.  Enforced  Where  Void  Part  Is  Severable. — 
Com.  v.  Petranich,  183  Mass.  217.  See  also 
In  re  Abel,  10  Idaho  288. 

6.  Whole  Act  Void  Where  Void  Part  Not 
Separable.  — Com.  v.  Petranich,  183  Mass.  217. 
See  also  State  v.  Northern  Pac.  Express  Co., 
27  Mont.  422. 

77.  1.  Construction  by  State  Court  of  Last 
Resort  Followed.  —  Louisville,  etc.,  R.  Co.  v. 
Kentucky,  183  U.  S.  503;  Louisville,  etc.,  R.  Co. 
v.  Eubank,  184  U.  S.  27. 

3.  Failure  to  Discriminate  Not  Conclusive  of 
Validity.  —  Caldwell  v.  North  Carolina,  187 
U.  S.  622;  Pabst  Brewing  Co.  v.  Crenshaw,  120 
Fed.  Rep.  144. 

4.  Discriminating  Statute  Void.  —  Com.  v. 
Petranich,  183  Mass.  217;  People  v.  Coler,  166 
N.  Y.  144;  State  v.  Yanders,  5  Ohio  Dec.  575, 
7  Ohio  N.  P.  659  ;  State  v.  Zophy,  14  S.  Dak. 
119,  86  Am.  St.  Rep.  741. 

Statute  Permitting  Carrier  to  Discriminate  Un- 
constitutional. —  State  v .  Omaha,  etc.,  R.  Co., 
113  Iowa  30,  86  Am.  St.  Rep.  357. 

78.  3.  Bona  Fide  Inspection  Laws  Valid.  — 
Pabst  Brewing  Co.  v.  Crenshaw,  120  Fed.  Rep. 
144;  State  v.  Bixman,  162  Mo.  1. 

4.  Constitution  Recognizes  Power.  —  Pabst 
Brewing  Co.  v.  Crenshaw,  120  Fed.  Rep.  144. 

79.  1.  Power  of  State  Subordinate  to  Power 
of  Congress. — Austin  v.  Tennessee,  179  U.  S. 
343- 

2.  Inspection  of  Goods  in   Transit.  —  Pabst 

Brewing  Co.  v.  Crenshaw,  120  Fed.  Rep.  144. 

3.  Discriminating  Statute  Void.  —  State  v. 
Bixman,  162  Mo.  1. 

5.  Adaptation  of  Means  to  Ends.  —  Pabst 
Brewing  Co.  v.  Crenshaw,  120  Fed.  Rep.  144. 

81.  8.  Reasonable  Inspection  Charge  Valid. — 
Pabst  Brewing  Co.  v.  Crenshaw,  120  Fed.  Rep. 
144. 

82.  1.  Unreasonable  Charge  Is  Void.  —  Pabst 

Brewing  Co.  v.  Crenshaw,  120  Fed.  Rep. 
144. 

2.  Excess  Showing  Purpose  to  Evade  Constitu- 
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$2.     Pewer  to  Determine  Reasonableness.  —  See  note  4. 
Biscrimination.  —  See  note  6. 

5.  Quarantine  and  Sanitary  Laws  —  a.  Validity  in  General  — 
Power  of  State.  —  See  notes  7,  8,  9. 

83.  Limit  of  Power.  —  See  notes  I,  2,  3. 

Effect  of  Congressional  Regulation.  —  See  note  4. 

84.  6.  Exclusion  of  Imports  —  a.  Lawful  Subjects  of  Commerce. — 
See  notes  I,  2 

b.  Adulterated,  Unsound,  or  Infectious  Articles.  —  See 

note  3. 

85.  Food  Products.  — See  notes  1,  2. 
Regulations  to  Secure  Purity.  —  See  note  3. 
Fraudulent  Articles.  —  See  note  4. 

8.  Sale  of  Goods.  —  See  notes  7,  8. 
Fraudulent  Goods. —  See  note  I  I. 

86.  Goods  Made  by  Convict  Labor.  —  See  note  2. 

87.  15.  Cigarettes.  —  See  note  7. 

16.  Oleomargarine  — Prohibiting  Importation  and  Sale.  —  See  notes  9,  10. 

88.  Preventing  Deception  in  Sale.  —  See  notes  2,  3. 


tional  Limitations.  —  Pabst  Brewing  Co.  v. 
Crenshaw,  120  Fed.  Rep.  144. 

82  4.  Power  of  Congress. — •  See  Pabst  Brew- 
ing Co.  v.  Crenshaw,  120  Fed.  Rep.  144. 

6.  Exemption  from  Inspection  of  Beer  Manu- 
factured in  State  for  Export  Not  Discrimination. — 
Pabst  Brewing  Co.  v.  Crenshaw,  120  Fed.  Rep. 
144. 

7.  Quarantine  and  Sanitary  Laws  Valid.  — 

Rasmussen  v.  Idaho,  181  U.  S.  198;  Smith  v. 
St.  Louis,  etc.,  R.  Co.,  181  U.  S.  248;  Com- 
pagnie Francaise,  etc.,  v.  Louisiana  State  Board 
of  Health,  186  U.  S.  380;  Reid  v.  Colorado,  187 
U.  S.  147;  Smith  v.  Lowe,  (C.  C.  A.)  121  Fed. 
Rep.  753- 

8.  Uniformity  of  Regulation  Not  Required. — 

Compagnie  Francaise,  etc.,  v.  Louisiana  State 
Board  of  Health,  186  U.  S.  380. 

9.  Compagnie  Francaise,  etc.,  v.  Louisiana 
State  Board  of  Health,  186  U.  S.  380. 

83.  1.  Necessity  the  Limit  of  Power.  — 
Smith  v.  Lowe,  (C.  C.  A.)  121  Fed.  Rep.  753. 

2.  Rasmussen  v.  Idaho,  181  U.  S.  198;  Smith 
v.  St.  Louis,  etc.,  R.  Co.,  181  U.  S.  248. 

3.  Smith  v.  St.  Louis,  etc.,  R.  Co.,  181  U.  S. 
248,  45  U.  S.  (L.  ed.)  847.  See  also  Smith  v. 
Lowe,  (C.  C.  A.)  121  Fed.  Rep.  753. 

4.  Power  of  Congress  Is  Paramount.  —  Reid  v. 
Colorado,  187  U.  S.  137. 

84.  1.  State  Cannot  Prevent  Importation  of 
Legitimate  Articles  of  Commerce.  —  Austin  v. 
Tennessee,  179  U.  S.  343 ;  In  re  Davenport, 
102  Fed.  Rep.  540;  People  v.  Buffalo  Fish  Co., 
164  N.  Y.  93,  79  Am.  St.  Rep.  622;  People  u. 
Booth,  (Supm.  Ct,  Tr.  T.)  42  Misc.  (N.  Y.) 
321  :  Hathaway  v.  McDonald,  27  Wash.  659,  91 
Am.  St.  Rep.  889. 

2.  People  v.  Booth,  (Supm.  Ct.  Tr.  T.)  42 
Misc.  (N.  Y.)  321. 

3.  State  May  Prohibit  Importation  of  Infectious 
Articles.  —  Crossman  v.  Lurman,  192  U.  S.  189. 
Sec  also  People  v.  Bishopp,  (Supm.  Ct.  Spec. 
T.)  44  Misc.  (N.  Y.)  12. 

85.  1.  Crossman  v.  Lurman,  192  U.  S.  189; 
People  v.  Bishopp,  (Supm.  Ct.  Spec.  T.)  44 
Misc.  (N.  Y.)  12. 

2.  Crossman  v.  Lurman,  192  U.  S.  189;  Peo- 


ple v.  Buffalo  Fish  Co.,  164  N.  Y.  93,  79  Am. 
St.  Rep.  622;  People  v.  Booth,  (Supm.  Ct.  Tr. 
T.)  42  Misc.  (N.  Y.)  321  ;  Hathaway  v.  Mc- 
Donald, 27  Wash.  659,  91  Am.  St.  Rep.  889. 

3.  Total  Exclusion  Not  Permitted.  —  Arbuckle 
v.  Blackburn,  ( C.  C.  A.)  113  Fed.  Rep.  616. 
See  also  Crossman  v.  Lurman,  171  N.  Y.  329, 
98  Am.  St.  Rep.  599. 

4.  Fraudulent  Articles  May  Be  Excluded.  — 
Crossman  v.  Lurman,  192  U.  S.  189  ;  Arbuckle 
i'.  Blackburn,  (C.  C.  A.)  113  Fed.  Rep.  616; 
State  v.  Rogers,  95  Me.  94  ;  Hathaway  v.  Mc- 
Donald. 27  Wash.  659,  91  Am.  St.  Rep.  889. 

7.  Burdens  on  Sale  in  Original  Package.  — 
Stockard  v.  Morgan,  185  U.  S.  27. 

8.  Sheppard  v.  Dowling,  127  Ala.  1,  85  Am. 
St.  Rep.  68. 

11.  Sale  of  Fraudulent  Articles  May  Be  Pro- 
hibited.—  Arbuckle  v.  Blackburn,  (C.  C.  A.) 
113  Fed.  Rep.  616;  People  v.  Niagara  Fruit  Co., 
75  N.  Y.  App.  Div.  11,  affirmed  173  N.  Y. 
629. 

86.  2.  Statute  Prohibiting  Sale  of  Goods  Made 
by  Convict  Labor  Unconstitutional.  —  State  v. 
Yanders.  5  Ohio  Dec.  575,  7  Ohio  N.  P.  659. 

87.  7.  State  Cannot  Prohibit,  Tax,  or  Burden 
8ale  of  Cigarettes  in  Original  Package.  —  Austin 
v.  Tennessee,  179  U.  S.  343. 

9.  Oleomargarine  Cannot  Be  Excluded  by  State. 
—  McAllister  v.  State,  94  Md.  290. 

10.  Coloring  Oleomargarine  Pink.  —  State  v. 
Bruce,  55  W.  Va.  384. 

88.  2.  State  May  Prevent  Fraudulent  Imi- 
tation of  Butter.  —  McAllister  v.  State,  94  Md. 
290  ;  State  v.  Rogers,  95  Me.  94  ;  Com.  v.  Van- 
dyke, 13  Pa.  Super.  Ct.  484,  9  Pa.  Dist.  41  ; 
Com.  v.  McCann,  14  Pa.  Super.  Ct.  221,  affirmed 
198  Pa.  St.  509.  See  also  Capital  City  Dairy 
Co.  v.  Ohio,  183  U.  S.  238. 

A  state  statute  regulating  the  manufacture 
and  sale  within  the  state  of  oleomargarine  by 
a  domestic  corporation  does  not  constitute  an 
interference  with  interstate  commerce.  Capital 
Citv  Dairy  Co.  v.  Ohio,  183  U.  S.  238. 

3.  Coloring  in  Imitation  of  Butter.  —  State  v. 
Rogers.  OS  Me.  94.  See  also  Capital  City 
Dairy  Co.  V.  Ohio,  183  U.  S.  238. 
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00.    22.  Telegraphs  and  Telephones  —  d.  Taxation.  — Sec  note  2. 

r.  Charge  for  Poles  in  Street.  —  See  note  4. 
91.    i.  Granting  One  Company  a  Monopoly. — See  note  8. 
9*2.  j.  Effect  of  Congressional  Legislation.  —  See  notes  1,  2. 

25.  Liens.  —  See  note  9. 

93.  31.  Natural  Gas.  —  See  note  3. 

94.  35.  Suppression  of  Gambling.  —  See  note  3. 
40.  Manufacture.  —  See  note  9. 

93.    42.  Railroads  and  Other  Carriers  —  a.  IN  GENERAL.  —  See  note  1. 

Police  Regulations.  —  See  notes  3,  4. 
90.    c.  DISCRIMINATION  —  In  Rates  or  Facilities  Furnished.  —  See  notes  7,  8. 

97.   e.  Contracts  of  Carriage  —  Form  of  contract.  —  See  note  6. 

Exemption  from  Liability  of  Common  Carrier.  —  See  note  J. 
9H.     Limiting  Liability  to  Its  Own  Lines. —  See  note  I. 

99.  g.  Running  of  Trains  —  speed  of  Trains.  —  See  note  5. 

100.  /.  Tickets  and  Mileage  Books  —  sale  by  Authorized  Agents.  —  See 

note  7. 

101.  k.  Rates  of  Carriage  —  state  cannot  Regulate.  —  See  notes  3,  4. 


90.  2.  Property  Tax  Valid.  —  Atlantic,  etc., 
Tel.  Co.  v.  Philadelphia,  190  U.  S.  160;  Western 
Union  Tel.  Co.  v.  Missouri,  190  U.  S.  412; 
Taylor  v.  Postal  Tel.  Cable  Co.,  202  Pa.  St.  583- 

4.  Municipality  May  Charge  for  Each  Pole  in 
Street.  —  Western  Union  Tel.  Co.  v.  New  Hope, 
187  U.  S.  419;  Postal  Tel.  Cable  Co.  v.  New- 
port, 76  S.  W.  Rep.  159,  25  Ky.  L.  Rep.  635; 
Taylor  v.  Postal  Tel.  Cable  Co.,  202  Pa,  St. 
583  ;  Norwood  v.  Western  Union  Tel.  Co.,  25 
Pa.  Super.  Ct.  406 ;  New  Hope  v.  Western 
Union  Tel.  Co.,  16  Pa.  Super.  Ct.  306.  See 
also  Postal  Tel.  Cable  Co.  v.  Norfolk,  iot  Va. 
125. 

91.  8.  Exclusive  Franchise  to  Conduct  Intra- 
state 8ervice  Valid.  —  Muskogee  Nat.  Tele- 
phone Co.  v.  Hall,  (Indian  Ter.  1901)  64  S.  W. 
Rep.  600. 

92.  1.  State  Legislation  Superseded.  —  See 

Muskogee  Nat.  Telephone  Co.  v.  Hall,  (Indian 
Ter.  1901)  64  S.  W.  Rep.  600. 

2.  Grant  of  Monopoly  Void.  —  See  Muskogee 
Nat.  Telephone  Co.  v.  Hall,  (Indian  Ter.  1901) 
64  S.  W.  Rep.  600. 

9.  Maritime  Liens. — -The  Robert  Dollar,  115 
Fed.  Rep.  218;  The  Energia,  124  Fed.  Rep.  842. 

93.  3.  Preventing  Piping  of  Natural  Gas  into 
Other  States.  —  Manufacturers  Gas,  etc.,  Co.  v. 
Indiana  Natural  Gas.  etc.,  Co.,  155  Ind.  545. 

91.  3.  Transmitting  Information  to  Pool 
Rooms.  —  Louisville  v.  Wehmhoff,  116  Ky.  845. 

9.  Manufacture  May  Be  Regulated  or  Prohibited 
by  State.  —  Capital  City  Dairy  Co.  v.  Ohio,  183 
U.  S.  238. 

95.  1.  Georgia  Statute  Requiring  Carriers  to 
Trace  Freight  Not  an  Interference  with  Interstate 
Commerce. —  Central  of  Georgia  R.  Co.  v.  Mur- 

phey,  1 16  Ga.  863. 

A  Statute  Imposing  a  Penalty  for  a  Failure  to 
Pay  Damages  Within  a  Certain  Time  is  not  an 

interference  with  interstate  commerce.  Porter 
v.  Charleston,  etc.,  R.  Co.,  63  S.  Car.  169,  90 
Am.  St.  Rep.  670. 

8tatute  Imposing  Penalty  for  Diverting  Ship- 
ment from  Specified  Route  Not  Constitutional  as 
to  Interstate  Shipments. —  Lowe  v.  Seaboard  Air 
Line  R.  Co.,  63  S.  Car.  248,  90  Am.  St.  Rep. 
678. 


Statute  Imposing  Penalty  for  Failure  to  Furnish 
Cars  upon  Request  of  Shipper  Not  an  Interference 
with  Interstate  Commerce.  —  Houston,  etc.,  R. 
Co.  v.  Mayes,  36  Tex.  Civ.  App.  606. 

3.  Burdens  on  Transportation  Void.  ■ —  Chicago, 
etc.,  R.  Co.  V.  Carlinville,  200  111.  314,  93  Am. 
St.  Rep.  190;  Willfong  v.  Omaha,  etc.,  R.  Co., 
116  Iowa  548. 

4.  Police  Laws  Not  Regulations  of  Commerce. 
—  Chicago,  etc.,  R.  Co.  v.  Carlinville,  200  111. 
314,  93  Am.  St.  Rep.  190;  Willfong  v.  Omaha, 
etc.,  R.  Co.,  116  Iowa  548. 

96.  7.  State  Statute  Forbidding  Discrimination 
Void.  —  Louisville,  etc.,  R.  Co.  v.  Eubank,  184 
U.  S.  27. 

Statute  Preventing  Discrimination  by  Carrier 
Against  Other  Carriers  Not  a  Regulation  of  Inter- 
state Commerce. —  Adams  Express  Co.  v.  State, 
161  Ind.  328. 

Statute  Imposing  a  Penalty  for  Refusal  to 
Receive  Freight  Not  an  Interference  with  Inter- 
state Commerce.  —  Currie  v.  Raleigh,  etc.,  R.  Co., 
13s  N.  Car.  535. 

8.  Statute  Limited  to  Internal  Traffic.  — 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  183  U.  S. 
503;  Louisville,  etc.,  R.  Co.  v.  Eubank,  184 
U.  S.  27. 

97.  6.  Form  of  Contract  May  Be  Regulated 
by  State.  —  Western  Sash,  etc.,  Co.  v.  Chicago, 
etc.,  R.  Co.,  177  Mo.  641  ;  Galveston,  etc.,  R. 
Co.  v.  Fales,  33  Tex.  Civ.  App.  457. 

7.  Prohibiting  Contracts  for  Exemption  from 
Liability  as  Common  Carrier. — Fittman  v.  Pacific 
Express  Co..  24  Tex.  Civ.  App.  595. 

98.  1.  Form  of  Contract  Limiting  Liability 
May  Be  Regulated. —  Western  Sash,  etc.,  Co.  v. 
Chicago,  etc.,  R.  Co.,  177  Mo.  641. 

99.  5.  Speed  in  Neighborhood  of  Towns,  Cross- 
ings, Curves,  Etc. —  Erb  v.  Morasch,  177  U.  S. 
584  ;  Chicago,  etc.,  R.  Co.  v.  Carlinville,  200  111. 
314,  93  Am.  St.  Rep.  100. 

100.  7.  Sale  by  "Scalpers"  May  Be  Pro- 
hibited. —  Com.  v.  Keary,  198  Pa.  St.  500. 

•101.  3.  State  Regulation  of  Rates  for  Inter- 
state Transportation  Void.  —  Hanley  v.  Kansas 
City  Southern  R.  Co.,  187  U.  S.  617;  Sheldon 
v.  Wabash  R.  Co.,  105  Fed.  Rep.  785  ;  J.  Rosen- 
baum  Grain  Co.  v.  Chicago,  etc.,  R.  Co.,  130 
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102.  The  Failure  of  Congress  to  Make  Regulations.  —  See  note  2. 
By  the  Interstate  Commerce  Act.  —  See  note  5- 

Regulation  Limited  to  Internal  Transportation.  —  See  notes  6,  "J . 

103.  Increasing  Rates  After  Acceptance  for  Transportation.  —  See  note  I. 

104.  p.  Liability  for  Injuries  Happening  Within  State  —  in 

General.  —  See  notes  3,  4. 

r.  Connecting  Carriers.  —  See  note  9. 
u.  Garnishment.  —  See  note  13. 

105.  w.  Effect  of  Interstate  Commerce  Act.  —  See  note  2. 

43.  Foreign  Corporations  —  a.  Power  of  State  in  General.  — 
See  notes  5,  6,  7,  8. 

100. 
note  1. 


note  3. 


What  Constitutes  "Doing  Business  in  State." — See 

c.  Known  Place  of  Business  and  Authorized  Agent.  —  See 

d.  Taxation  and  License.  — See  notes  5,  6,  7. 


Fed.  Rep.  46,  affirmed  (C.  C.  A.)  130  Fed.  Rep. 
;io;  Southern  Express  Co.  v.  Goldberg,  10 1  Va. 
619. 

101.  4.  Power  of  State  Railroad  Commissioners. 

—  Hanley  v.  Kansas  City  Southern  R.  Co.,  187 
U.  S.  617;  J.  Rosenbaum  Grain  Co.  v.  Chicago, 
etc.,  R.  Co.,  130  Fed.  Rep.  46,  affirmed  (C.  C. 
A.)  130  Fed.  Rep.  no. 

102.  2.  Absence  of  Congressional  Regulation 
Does  Not  Authorize  State  Regulation. —  Southern 
Express  Co.  v.  Goldberg,  101  Va.  619. 

5.  Effect  of  Interstate  Commerce  Act.  —  Hanley 
v.  Kansas  City  Southern  R.  Co.,  187  U.  S.  617; 
Sheldon  v.  Wabash  R.  Co.,  105  Fed.  Rep.  785. 

6.  Transportation  Wholly  Within  State.  — 
Railroad  Com'r  V.  Wabash  R.  Co.,  123  Mich. 
669;  Southern  Express  Co.  v.  Goldberg,  101  Va. 
619. 

7.  Regulation  of  Part  of  Through  Transportation 
Within  State.  —  Southern  Express  Co.  v.  Gold- 
berg, 101  Va.  619. 

IO:i.  1.  Forbidding  Increase  of  Rates  Pending 
Transportation. —  Currie  v.  Raleigh,  etc.,  R.  Co., 
135  N.  Car.  535. 

101.  3.  Statute  Regulating  Liability  Not  a 
Regulation  of  Commerce.  —  Pennsylvania  R.  Co. 
v.  Hughes,  191  U.  S.  477;  Hughes  v.  Pennsyl- 
vania R.  Co.,  202  Pa.  St.  222,  97  Am.  St.  Rep. 

7  Li- 
State  Statute  Prohibiting  Limitation  of  Liability 
for  Lo3s  of  Baggage  Not  a  Regulation  of  Commerce. 

—  Mexican  Nat.  R.  Co.  v.  Ware,  (Tex.  Civ. 
App.  1900)  60  S.  W.  Rep.  343. 

4.  Liability  for  Malfeasance  or  Nonfeasance  De- 
termined by  State  Law. —  Hughes  v.  Pennsyl- 
vania R.  Co.,  202  Pa.  St.  222,  97  Am.  St.  Rep. 
7'3- 

9.  Requiring  Railroads  to  Draw  Cars  of  Other 
Roads.—  See  Adams  Express  Co.  v.  State,  161 
Ind.  328. 

State  May  Require  Establishment  of  Track 
Connections  and  Transfer  Facilities. —  Wisconsin, 
etc.,  R.  Co.  v.  Jacobson,  179  U.  S.  287. 

Liability  of  Connecting  Carriers.  —  KaVanaugh 
1).  Southern  R.  Co.,  120  Ga.  62. 

13.  Attachment  of  Cars.  —  A  car  sent  loaded 
with  freight  from  one  state  into  a  second  state 
and  to  be  returned  loaded  to  the  former,  in  the 
transaction  of  interstate  commerce,  cannot  be 
levied  on  under  an  attachment  in  the  latter 
state;  nor  will  another  carrier  having  such  car 


in  its  possession  in  the  process  of  carrying  on 
interstate  commerce  be  liable  to  garnishment  by 
reason  of  having  received  possession  of  the  car 
from  another  carrier  against  which  an  attach- 
ment was  issued,  as  such  attachment  would  be 
in  violation  of  the  commerce  clause  of  the  con- 
stitution and  of  the  Interstate  Commerce  Act. 
Wall  v.  Norfolk,  etc.,  R.  Co.,  52  W.  Va.  485. 

105.  2.  Sheldon  v.  Wabash  R.  Co.,  105 
Fed.  Rep.  785. 

5.  Limitation  on  Power  of  State.  —  Kessler  v. 
Perilloux,  127  Fed.  Rep.  1012,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  105  ;  John  Deere 
Plow  Co.  v.  Wyland,  69  Kan.  255. 

6.  Cannot  Exclude  Foreign  Corporation  En- 
gaged in  Interstate  Commerce. —Kessler  v.  Peril- 
loux, 127  Fed.  Rep.  1012,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  105  ;  John  Deere 
Plow  Co.  v.  Wyland,  69  Kan.  255  ;  Com.  v. 
Read  Phosphate  Co.,  113  Ky.  32;  Fisher  v. 
Traders'  Mut.  L.  Ins.  Co.,  136  N.  Car.  217. 

7.  Kessler  v.  Perilloux,  127  Fed.  Rep.  ioij, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  105  ;  John  Deere  Plow  Co.  v.  Wyland,  69 
Kan.  255;  Com.  v.  Read  Phosphate  Co.,  113 
Ky.  32.  See  also  Fisher  v.  Traders'  Mut.  L. 
Ins.  Co.,  136  N.  Car.  217. 

8.  Corporations  Equally  with  Individuals  Pro- 
tected by  Commerce  Clause  Against  State  Burdens. 

—  Kessler  v.  Perilloux,  127  Fed.  Rep.  1012, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (_>d 
ed.)  105  ;  John  Deere  Plow  Co.  v.  Wyland,  69 
Kan.  255;  Com.  v.  Read  Phosphate  Co.,  113 
Ky.  32.  See  also  Fisher  v.  Traders'  Mut.  L. 
Ins.  Co.,  136  N.  Car.  217. 

IOO.  1.  Interstate  Commerce  Does  Not  Con- 
stitute "Doing  Business  Within  "  State.  —  Nor- 
folk, etc.,  R.  Co.  v.  Sims,  191  U.  S.  441  ; 
Havens,  etc.,  Co.  v.  Diamond,  93  111.  App.  557  ; 
John  Deere  Plow  Co.  v.  Wyland,  69  Kan.  255, 
quoting  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  106;  Com.  v.  Hogan,  etc.,  Co.,  74  S.  W. 
Rep.  737,  25  Ky.  L.  Rep.  41.  See  also  North- 
western Mut.  L.  Ins.  Co.  v.  Lewis  and  Clarke 
County,  28  Mont.  484,  98  Am.  St.  Rep.  572. 

3.  Contrary  View.  —  State  v.  American  Book 
Co.,  65  Kan.  847. 

5.  Tax  on  Capital  Stock  or  Amount  of  Business. 

—  People  v.  Roberts,  36  N.  Y.  App.  Div.  597, 
affirmed  \Cij  N.  Y.  617. 

6.  Taxation  for  Privilege  of  Doing  Business.  — 
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A  Foreign  Corporation  Has  th»  Bight  to 


1  07.    See  note  i . 

e.  Right  to  Buy  and  Sell 

Ball.  —  Sec  notes  3,  4,  5. 

10*.   g.  Right  to  Sue.  —  See  note  1, 

44.  State  Taxation  —  a.  Validity  in  General  —  (1)  Statement  of 
Rule.  —  See  note  4. 

1 09.  (2)  What  Constitutes  Tax  on  Commerce  —  Mode  of  Collection  Immaterial. 
—  See  note  7. 

Compensation  for  Facilities  Furnished.  —  See  note  8. 
1  I  O.     Tax  on  Incidents  of  Commerce.  —  See  note  I. 

Taxation  of  Business  Transacted  in  State.  —  See  note  3. 

(3)  Separation  of  Interstate  from  Intrastate  Commerce.  —  See  note  7. 
111.    Sec  note  1. 


Allen  v.  Pullman's  Palace  Car  Co.,  191  U.  S. 
171  ;  Oakland  Sugar  Mill  Co.  v.  Fred  W.  Wolf 
Co.,  (C.  C.  A.)  118  Fed.  Rep.  239;  State  v. 
Hammond  Packing  Co.,  110  La.  180,  98  Am.  St. 
Rep.  459 ;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Lewis  and  Clarke  County,  28  Mont.  484,  98 
Am.  St.  Rep.  572;  People  v.  Roberts,  36  N.  Y. 
App.  Div.  597,  affirmed  167  N.  Y.  617;  Lacy  v. 
Armour  Packing  Co.,  134  N.  Car.  567;  Postal 
Tel.  Cable  Co.  v.  Richmond,  99  Va.  102,  86  Am. 
St.  Rep.  877. 

100.  7.  License  Tax  Valid  Except  as  Applied  to 
Business  of  Interstate  Commerce.  —  Allen  v.  Pull- 
man's Palace  Car  Co.,  191  U.  S.  171;  Oakland 
Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.,  (C.  C.'A.) 
118  Fed.  Rep.  239;  State  v.  Hammond  Packing 
Co.,  110  La.  180,  98  Am.  St.  Rep.  459;  Pullman 
Palace  Car  Co.  v.  Adams,  78  Miss.  814,  84  Am. 
St.  Rep.  647  ;  Lacy  v.  Armour  Packing  Co.,  134 
N.  Car.  567 ;  Postal  Tel.  Cable  Co.  v.  Rich- 
mond, 99  Va.  102,  86  Am.  St.  Rep.  877. 

1 07.  1.  Exclusion  under  Guise  of  License  Tax. 
—  In  re  Kinyon,  9  Idaho  642  ;  Postal  Tel.  Cable 
Co.  V.  Richmond,  99  Va.  102,  86  Am.  St.  Rep. 
877. 

3.  Foreign  Corporation  Has  Right  to  Sell  in 
State.  —  In  re  Kinyon,  9  Idaho  642. 

4.  Sales  by  Agents  and  Correspondence.  —  In  re 

Kinyon,  9  Idaho  642. 

5.  Compliance  with  State  Regulations  Not 
Necessary.  —  In  re  Kinyon,  9  Idaho  642. 

108.  1.  Right  to  Sue  Without  Compliance 
with  State  Requirements.  —  See  John  Deere 
Plow  Co.  v.  Wyland,  69  Kan.  255. 

4.  Interstate  Commerce  Cannot  Be  Taxed  by 
State  — •  United  States.  —  Stockard  v.  Morgan, 
185  U.  S.  27;  Caldwell  v.  North  Carolina,  187 
U.  S.  622;  Atlantic,  etc.,  Tel.  Co.  v.  Philadel- 
phia, 190  U.  S.  160;  Allen  v.  Pullman's  Palace 
Car  Co.,  191  U.  S.  171  ;  Norfolk,  etc.,  R.  Co.  v. 
Sims,  191  U.  S.  441  ;  New  York  v.  Knight,  192 
U.  S.  21  ;  American  Steel,  etc.,  Co.  v.  Speed, 
192  U.  S.  500;  St.  Clair  County  v.  Interstate 
Sand,  etc.,  Transfer  Co.,  192  U.  S.  454;  Ex  p. 
Green,  114  Fed.  Rep.  959;  Southern  Express 
Co.  v.  Ensley,  116  Fed.  Rep.  756. 

Georgia.  —  Williams  v.  Fears,  110  Ga.  584. 

Idaho.  —  In  re  Kinyon,  9  Idaho  642. 

Michigan. —  People  v.  Bunker,  128  Mich.  160. 

Mississippi.  —  Adams  v.  Mississippi  Lumber 
Co.,  84  Miss.  23 ;  Pullman  Palace  Car  Co.  v. 
Adams,  78  Miss.  814,  84  Am.  St.  Rep.  647. 

Nebraska.  —  Menke  v.  State,  (Neb.  1904)  97 
N.  W.  Rep.  1020. 


New  York.  —  People  v.  Roberts,  36  N.  Y. 
App.  Div.  597,  affirmed  167  N.  Y.  617;  People 
v.  Miller,  178  N.  Y.  194. 

Pennsylvania.  —  Johnstown  v.  Central  Dist., 
etc.,  Tel.  Co.,  23  Pa.  Super.  Ct.  381  ;  New  Castle 
v.  Cutler,  15  Pa.  Super.  Ct.  612. 

South  Dakota.  —  State  v.  Zophy,  14  S.  Dak. 
119,  86  Am.  St.  Rep.  741. 

109.  7.  Test  of  Constitutionality.  —  Kehrer 
v.  Stewart,  117  Ga.  969;  People  v.  Bunker,  128 
Mich.  160  ;  Wrought  Iron  Range  Co.  v.  Campen, 
135  N.  Car.  506;  New  Castle  v.  Cutler,  15  Pa. 
Super.  Ct.  612. 

8.  Charge  for  Facilities  Furnished  Valid.  — 
Atlantic,  etc.,  Tel.  Co.  v.  Philadelphia,  190  U. 
S.  160 ;  Taylor  v.  Postal  Tel.  Cable  Co.,  202 
Pa.  St.  583  ;  Norwood  v.  Western  Union  Tel. 
Co.,  25  Pa.  Super.  Ct.  406.  See  also  Western 
Union  Tel.  Co.  v.  Wakefield,  (Neb.  1903)  95 
N.  W.  Rep.  659  ;  New  Hope  v.  Western  Union 
Tel.  Co.,  16  Pa.  Super.  Ct.  306. 

Tax  for  Police  Supervision  of  Property  and  In- 
strumentalities of  Telegraph  Company  Valid.  — 
Norwood  v.  Western  Union  Tel.  Co.,  25  Pa. 
Super.  Ct.  406. 

110.  1.  An  Independent  Local  Service,  prelimi- 
nary or  subsequent  to  any  interstate  transpor- 
tation, may  be  taxed  by  the  state.  New  York 
v.  Knight,  192  U.  S.  21. 

3.  Tax  on  Business  Within  State. — Williams  v. 
Fears,  no  Ga.  584;  People  v.  Miller,  178  N.  Y. 
194. 

7.  Taxation  of  Carriers  Engaged  in  Both  Inter- 
state and  Intrastate  Business.  — State  v.  Northern 
Pac.  Express  Co.,  27  Mont.  422,  quoting  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  no;  State 
v.  Rocky  Mountain  Bell  Telephone  Co.,  27  Mont. 
394- 

111.  1.  Partial  Invalidity  —  United  States. 
—  New  York  v.  Knight,  192  U.  S.  21. 

Alabama.  —  Nashville,  etc.,  R.  Co.  v.  Ala- 
bama City,  T34  Ala.  414. 

Georgia.  —  Kehrer  v.  Stewart,  117  Ga, 
969. 

Mississippi.  —  See  Pullman  Co.  v.  Adams,  78 
Miss.  814,  84  Am.  St.  Rep.  647. 

Montana.  —  State  v.  Northern  Pac.  Express 
Co.,  27  Mont.  422,  quoting  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  in;  State  v.  Rocky 
Mountain  Bell  Telephone  Co.,  27  Mont.  394. 

Nebraska.  —  Western  Union  Tel.  Co.  v. 
Wakefield,  (Neb.  1903)  95  N.  W.  Rep.  659. 

New  York.  — ■  People  v.  Roberts,  36  N.  Y. 
App.  Div.  597,  affirmed  167  N.  Y.  617. 
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111. 

note  6. 
113. 
113. 

114. 


115. 


116. 


(4)  Discrimination.  - 
b.  Property  Tax 


See  note  2. 

-(1)  Instrumentalities 


of  Commerce.  —  See 


See  notes  1,  2. 

(3)  Bridges.  —  See  note  4. 

(4)  Imports,  Interstate  and  Foreign.  —  See  note  6. 
See  notes  1,  2,  3. 

Discrimination.  —  See  notes  4,  6. 

(5)  Exports.  —  See  note  8. 
See  notes  1,5. 

(6)  Goods  in  Transit.  —  See  note  6. 

Temporary  Interruption  of  Transit  in  State.  —  See  notes  9,  IO. 

c  Travelers  and  Immigrants.  —  See  note  4. 

d.  Carriers  —  (2)  Passengers —  in  General.  — ■  See  note  7. 


North  Carolina.  — ■  Lacy  v.  Armour  Packing 
Co.,  134  N.  Car.  567. 

Pennsylvania.  —  Johnstown  v.  Central  Dist., 
etc.,  Tel.  Co.,  23  Pa.  Super.  Ct.  381. 

Virginia.  —  See  Postal  Tel.  Cable  Co.  v.  Nor- 
folk, 101  Va.  125. 

111.  2.  Discriminating  Tax  Void. —  Com.  v. 
Petranich,  183  Mass.  217;  Adams  v.  Mississippi 
Lumber  Co.,  84  Miss.  23  ;  New  Castle  v.  Cutler, 
15  Pa.  Super.  Ct.  612;  State  v.  Zophy,  14  S. 
Dak    119,  86  Am.  St.  Rep.  741. 

6.  Instrumentalities  of  Commerce  Having  Situs 
in  State  May  Be  Taxed.  —  Atlantic,  etc.,  Tel.  Co. 
V.  Philadelphia,  190  U.  S.  160;  Western  Union 
Tel.  Co.  v.  Missouri,  190  U.  S.  412;  Wisconsin, 
etc.,  R.  Co.  v.  Powers,  191  U.  S.  379;  Southern 
R.  Co.  v.  Mitchell,  139  Ala.  629;  In  re  Kinyon, 
9  Idaho  642;  In  re  Abel,  10  Idaho  288;  Louis- 
ville, etc.,  Ferry  Co.  v.  Com.,  108  Ky.  717; 
Postal  Tel.  Cable  Co.  v.  Norfolk,  101  Va. 
125. 

112.  1.  Property  Not  Having  Situs  in  State. 

—  Williams  v.  Fears,  110  Ga.  584. 

2.  Tax  on  Property  Because  Used  in  Interstate 
or  Foreign  Commerce  Void.  —  Atlantic,  etc.,  Tel. 
Co.  v.  Philadelphia,  190  U.  S.  160. 

1 1 3.  4.  Tax  on  Bridge  Used  for  Interstate 
Commerce  Valid.  —  Southern  R.  Co.  v.  Mitchell, 
139  Ala.  629. 

6.  Tax  on  Goods  Transported.  —  Norfolk,  etc., 
R.  Co.  v.  Sims,  191  U.  S.  441  ;  American  Steel, 
etc.,  Co.  v.  Speed,  192  U.  S.  500  ;  Wrought  Iron 
Range  Co.  v.  Campen,  135  N.  Car.  506. 

114.  1.  Imports  May  Be  Taxed  After  Min- 
gling with  Mass  of  Propertyof  State. —  May  v.  New 
Orleans,  178  U.  S.  496;  Norfolk,  etc.,  R.  Co. 
v.  Sims,  191  U.  S.  441  ;  American  Steel,  etc., 
Co.  v.  Speed,  192  U.  S.  500;  Kehrer  v.  Stewart, 
117  Ga.  969;  Wrought  Iron  Range  Co.  v.  Cam- 
pen,  135  N.  Car.  506;  New  Castle  v.  Cutler, 
15  Pa.  Super.  Ct.  612. 

2.  Goods  in  Original  Packages  Cannot  Be  Taxed. 

—  May  v.  New  Orleans,  178  U.  S.  4g6 ;  Cald- 
well v.  North  Carolina,  187  U.  S.  622;  American 
Steel,  etc.,  Co.  v.  Speed,  192  U.  S.  500:  Sieg- 
fried v.  Raymond,  190  III.  424;  In  re  Pitkin, 
193  111.  268;  In  re  Doane,  197  III.  376;  Gerdan 
v.  Davis,  67  N.  J.  L.  88  ;  Wrought  Iron  Range 
Co.  v.  Campen,  135  N.  Car.  506;  New  Castle  v. 
Cutler,  15  Pa.  Super.  Ct.  612. 

Goods  Stored  until  Distribution  May  Be  Taxed. 

—  American  Steel,  etc.,  Co.  v.  Speed,  192  U.  S. 
500. 


Storage  of  Beer  in  Original  Packages  —  Wilson 

Law.  — See  People  v.  Voorhis,  131  Mich.  398. 

3.  Merchandise  in  Original  Package  Once  Sold. 

—  Kehrer  v.  Stewart,  117  Ga.  969;  Wrought 
Iron  Range  Co.  v.  Campen,  135  N.  Car.  506; 
New  Castle  v.  Cutler,  15  Pa.  Super.  Ct.  612. 
See  also  Caldwell  v.  North  Carolina,  187  U.  S. 
622. 

Original  Package  Opened  for  Sale  Subject  to 
Taxation.  —  May  v.  New  Orleans,  178  U.  S. 
508. 

4.  Discriminatiig  Tax  V«id.  —  Caldwell  v. 
North  Carolina,  187  U.  S.  622;  Kehrer  v.  Stew- 
art, 117  Ga.  969:  Wrought  Iron  Range  Co.  v. 
Campen,  135  N.  Car.  506. 

6.  Tax  Because  of  Foreign  Origin  Void  as  a  Tax 
on  Commerce. — Caldwell  v.  North  Carolina,  187 
U.  S.  622;  Wrought  Iron  Range  Co.  v.  Campen, 
135  N.  Car.  506. 

8.  Goods  Intended  for  Export.  —  State  v.  All- 
geyer,  no  La.  839;  Adams  v.  Mississippi  Lum- 
ber Co.,  84  Miss.  23. 

115.  1.  A  License  Tax  on  Grain  Elevators 
is  valid,  though  they  are  used  for  storing  grain 
intended  for  interstate  shipment.  W.  W.  Car- 
gill  Co.  v.  Minnesota.  180  U.  S.  452. 

5.  A  Mass  of  Coal,  Partly  Intended  for  Shipment 
Within  the  State,  may  be  levied  on  for  taxes 
though  shipments  are  also  made  therefrom  out- 
side of  the  state.  Pioneer  Fuel  Co.  v.  Molloy, 
131  Mich.  465. 

6.  Tax  on  Goods  in  Transit  Is  Void.  —  Kelley 
v.  Rhoads,  188  U.  S.  1. 

Sheep  Being  Driven  Across  a  State  for  the  Pur- 
pose of  Shipment  are  exempt.  Kelley  v.  Rhoads 
188  U.  S.  1. 

Logs  Cut  in  the  State  and  Being  Floated  for 
Shipment  by  Rail,  Subject  to  Taxation.     I  '1  1 

mond 

Match  Co.  v.  Ontonagon,  188  U.  S.  82. 

9.  Temporary  Interruption  for  Separation  and 
Assortment.  —  Kelley  v.  Rhoads,  188  U.  S.  1.  See 
also  State  v.  San  Anionio.  etc.,  R.  Co.,  32  Tex. 
Civ.  App.  58. 

10.  Delay  for  Reshipment.  —  See  State  v.  San 
Antonio,  etc.,  R.  Co..  32  Tex.  Civ.  App.  58. 

Indefinite  Delay  Subjects  Property  to  Taxation. 

—  Kelley  v.  Rhoads,  188  U.  S.  1;  Diamond 
Match  Co.  v.  Ontonagon.  188  U.  S.  82. 

I  Hi.  4.  Tax  on  Transit  Passengers  Void. — 
Caldwell  v.  North  Carolina,  187  U.  S.  622; 
Williams  v.  Fears,  110  Ga.  584. 

7.  Transportation  of  Passengers  Cannot  Be 
Taxed. —  New  York  v.  Knight,  192  U.  S.  21. 
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117.    (3)  Rolling  Stock  —  General  Eule.  —  See  notes  5,  6,  7. 
1  I  8.     Cars  Habitually  Used  Within  State.  —  Sec  note  I. 

1  I     GrOSS  Receipts  —  (a)  Receipts  from  Interstate  and  Foreign  Transportation. 

—  Sec  note  4. 

1  I  i>.     ^b)  Receipts  from  Internal  Transportation. —  See  notes  4,  5. 

(5)  Taxation  by  Unit  Rule.  —  See  notes  2,  3,  4. 
e.  Franchise  Tax  on  Corporations.  — See  notes  1,  2. 

Franchise  Granted  by  United  States.  —  See  note  4. 

/.  Incorporation  Charges.  —  See  note  5. 

g.  Sales  Within  State  —  sale  of  Goods  in  other  states.  —  See  note  8. 

k.  Stamp  Tax —  On  Bills  of  Lading.  —  See  note  4. 

k.  Live  Stock  Grazed  in  State.  — See  note  9. 

V.  Interstate  Commerce  Act  —  1.  Nature,  Purpose,  and  Constitu- 

-  "  The  Principal  Objeota  of  the  Interstate  Commerce  Act."  —  See  note  2. 

2.  Kules  of  Construction  —  b.  Strict  or  Liberal  Construction. 

—  See  note  10. 

126.  3.  Organization,  Powers,  and  Duties  of  Commission  —  d.  Establish- 
ment of  Ra  ils  ok  Carriage. —  See  notes  2,  3,  4,  5,  6 

127.  See  notes  I,  2. 


120. 
121. 


122. 

123. 

tionality  - 


Intrastate  Transportation.  —  Wherever  a  sepa- 
ration in  fact  exists  between  transportation 
service  wholly  within  the  state  and  that  be- 
tween the  states  a  like  separation  may  be  recog- 
nized between  the  control  of  the  state  and  that 
of  the  nation.    Pennsylvania  R.  Co.  v.  Knight, 

192  U.  S.  27. 

117.  5.  Means  of  Interstate  Transportation 
Cannot  Be  Taxed.  —  Allen  v.  Pullman's  Palace 

Car  Co.,  191  U.  S.  171. 

6.  Rolling  Stock  of  Foreign  Railroad  Company 
Cannot  Be  Taxed.— Allen  v.  Pullman's  Palace  Car 
Co.,  191  U.  S.  171. 

7.  Mere  Employment  in  Interstate  Transporta- 
tion No  Exemption  from  Taxation.  —  See  Pull- 
man Co.  v.  Adams,  189  U.  S.  420. 

US.  1.  Cars  Habitually  Used  Within  State. 
—  Allen  v.  Pullman's  Palace  Car  Co.,  191  U.  S. 
171.  See  also  Pullman  Co.  v.  Adams,  189  U.  S. 
420;  New  York  v.  Knight,  192  U.  S.  21. 

4.  Tax  on  Receipts  from  Interstate  and  Foreign 
Transportation.  —  See  People  v.  Miller,  178  N.  Y. 
194. 

1 1».  4.  Gross  Earnings  Within  State  May  Be 
Taxed.  —  Wisconsin,  etc.,  R.  Co.  v.  Powers,  191 
U.  S.  379  ;  People  v.  Miller,  94  N.  Y.  App.  Div. 

587- 

6.  Construction  to  Sustain  Statute.  —  People  v. 

Miller,  94  N.  Y.  App.  Div.  587. 

120.  2.  Taxation  by  Unit  Rule  Valid. — 

Coulter  v.  Weir,  (C.  C.  A.)  127  Fed.  Rep.  897; 
St.  Louis,  etc.,  R  Co.  v.  Davis,  132  Fed.  Rep. 
629 ;  Cumberland,  etc.,  R.  Co.  v.  State,  92  Md. 
668. 

3.  Coulter  v.  Weir,  (C.  C.  A.)  127  Fed.  Pep. 
897. 

4.  Tax  on  Property  Within  State.  —  Coulter  v. 

Weir,  (C.  C.  A.l  127  Fed.  Rep.  897. 

121.  1.  Franchise  Taxes  Valid.  —  Atlantic, 
etc.,  Tel.  Co.  v.  Philadelphia,  190  U.  S.  160; 
Western  Union  Tel.  Co.  v.  Missouri,  190  U.  S. 
412.  See  also  Allen  v.  Pullman's  Palace  Car 
Co.,  191  U.  S.  171.  ' 

2.  Franchise  Tax  on  Domestic  Corporations.  — 
See  Louisville,  etc.,  Ferry  Co.  v  Com.,  108  Ky. 
717;  Pullman  Co.  v.  Adams,  178  Miss.  814,  84 
Am.  St.  Rep.  647. 


4.  Federal  Franohise  Cannot  Be  Taxed.  —  At- 
lantic, etc.,  Tel.  Co.  v.  Philadelphia,  190  U.  S. 
160.  See  also  Western  Union  Tel.  Co.  v.  Mis- 
souri, 190  U.  S.  412. 

5.  Incorporation  Charges  Valid.  —  State  v. 
American  Book  Co.,  65  Kan.  847. 

Charging  a  Fee  for  Filing  Charter,  in  accord- 
ance with  statutory  requirements,  does  not  con- 
stitute an  interference  with  interstate  com- 
merce, though  it  is  the  intention  of  the  corpo- 
ration to  engage  in  interstate  commerce.  Dia- 
mond Glue  Co.  v.  U.  S.  Glue  Co.,  187  U.  S. 
611. 

8.  Sale  by  Sample  of  Goods  in  Other  States  — 

Racine  Jron  Co.  v.  McCommons,  m  Ga.  536. 

122.  4.  Rule  Applies  to  Federal  Government 
Also.  —  Fairbank  v.  U.  S.,  181  U.  S.  283. 

9.  Sheep  Grazed  in  State  While  Being  Driven 
Through  for  Shipment  Not  Subject  to  Tax.  — 
Kelley  v.  Rhoads,  188  U.  S.  1. 

123.  2.  Principal  Object  and  Purpose  of  Act. 
—  Ward  v.  Missouri  Pac.  R.  Co.,  158  Mo.  226; 
Hughes  v.  Pennsylvania  R.  Co.,  202  Pa.  St. 
223,  97  Am.  St.  Rep.  713. 

10.  Provisions  of  Penal  Nature. —  Ratican  v. 
Terminal  R.  Assoc.,  114  Fed.  Rep.  666. 

126.  2.  No  Power  to  Fix  Rates.  —  Southern 
Pac.  Co.  v.  Colorado  Fuel,  etc.,  Co.,  (C.  C.  A.) 
101  Fed.  Rep.  779. 

Establishment  of  Through  Rate  by  Carrier  Does 
Not  Authorize  Commission  to  Fix  Rate  to  Inter- 
mediate Point.  —  Southern  Pac.  Co.  v.  Colorado 
Fuel,  etc.,  Co.f  (C.  C.  A.)  101  Fed.  Rep.  779. 

3.  Mandamus  or  Injunction  to  Enforce  Rate 
Fixed  by  Commission.  —  Southern  Pac.  Co.  v. 
Colorado  Fuel,  etc.,  Co.,  (C.  C.  A.)  101  Fed. 
Rep.  779. 

4.  Courts  Have  No  Power  to  Fix  Rates.  — 

Southern  Pac.  Co.  v.  Colorado  Fuel,  etc.,  Co., 
(C.  C.  A.)  101  Fed.  Rep.  779. 

5.  Power  to  Fix  Rates  Legislative  and  Not  Ad- 
ministrative or  Judicial.  — ■  Southern  Pac.  Co.  v. 
Colorado  Fuel,  etc.,  Co.,  (C.  C.  A.)  101  Fed. 
Ren.  779. 

8.  Southern  Pac.  Co.  v.  Colorado  Fuel,  etc., 
Co.,  (C.  C.  A.)  tot  Fed.  Rep.  779. 

127.  1.  Carriers  May  Fix  Rates  in  First  In- 
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138.  4.  Carriers  Subject  to  Act  —  a.  In  General.  —  See  note  I. 

b.  Transportation  Wholly   Within   One  State.  —  See 

notes  5,  6. 

139,  See  note  \. 

c  Carriers  under  "Common  Control,  Management,  or 
Arrangement."  —  See  notes  2,  3,  4,  5. 

131.    5.  Just  and  Reasonable  Charges  ■—  a.  In  GENERAL.  —  See  note  6. 

b.  What  Constitutes  —  (i)  A  Question  of  Fact.  —  See  note  7. 
133.    (2)  Circumstances  to  Be  Considered  —  In  General.  —  See  notes  1,  3. 

133.  Competition  Between  Carriers.  —  See  note  3, 

(3)  Comparison  of  Rates  —  In  General.  —  See  note  6. 
Where  an  Advance  Is  Made.  —  See  note  8. 
A  Reduction  in  Rates.  —  See  note  9. 

134.  Average  Cost  of  Carriage  on  Entire  System.  —  See  note  3. 
Long  and  Short  Hauls.  —  See  notes  4,  5- 

6.  Unjust  Discrimination  —  a.  In  General  —  The  statutory  Provision. — 

See  note  6. 

13*>.    Common  Law  and  Statute  Contrasted.  —  See  notes  4,  5- 


stance.  —  Southern  Pac.  Co.  v.  Colorado  Fuel, 
etc.,  Co.,  (C.  C.  A.)  101  Fed.  Rep.  779. 

127.  2.  Southern  Pac.  Co.  v.  Colorado 
Fuel,  etc.,  Co.,  (C.  C.  A.)  ici  Fed.  Rep.  779. 

12§.    1.  What  Carriers  Are  Subject  to  Act. 

—  In  re  Pooling  Freights,  115  Fed.  Rep. 
588. 

5.  Operations  Wholly  Within   One  State.  — 

Hanley  v.  Kansas  City  Southern  R.  Co.,  187 
U.  S.  617;  In  re  Pooling  Freights,  115  Fed. 
Rep.  588. 

6.  Traffic  Beginning  and  Ending  in  the  State. 

—  U.  S.  v.  Lehigh  Valley  R.  Co.,  115  Fed.  Rep. 
373,  citing  17  Aw.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  128. 

I2!>.  1.  U.  S.  v.  Lehigh  Valley  R.  Co.,  115 
Fed.  Rep.  373,  citing  17  Am,  and  Eng.  Encyc. 
of  Law  (2d  ed.)  129. 

2.  Necessity  of  Common  Control  or  Arrangement. 

—  U.  S.  v.  Lehigh  Valley  R.  Co.,  115  Fed.  Rep. 
373,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  129. 

3.  What  Constitutes  Common  Control,  Manage- 
ment, or  Arrangement. —  Interstate  Commerce 
Commission  v.  Louisville,  etc.,  R.  Co.,  118  Fed. 
Rep.  613. 

4.  Participation  in  Through  Rates  and  Through 
Bills  of  Lading.  —  U.  S.  v.  Lehigh  Valley  R.  Co., 
IIS  Fed.  Rep.  373,  citing  17  Am.  and  Eng. 
Entyc.  of  Law  (2d  ed.)  129. 

Through  Bill  of  Lading  Held  Not  Essential, 
see  Gulf,  etc.,  R.  Co.  v.  Fort  Grain  Co.,  (Tex. 
Civ.  App.  1903)  72  S.  W.  Rep.  419. 

6.  Through  Carriage  Without  Prior  Arrange- 
ment. — ■  U.  S.  v.  Lehigh  Valley  R.  Co.,  115  Fed. 
Rep.  373.  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  129. 

131.  6.  Charges  Must  Be  Just  and  Reasonable. 

—  Interstate  Commerce  Commission  v.  Chicago, 
etc.,  R.  Co.,  186  U.  S.  320. 

7.  Reasonableness  a  Question  of  Fact.  —  Inter- 
state Commerce  Commission  v.  Nashville,  etc., 
R.  Co.,  (C.  C.  A.)  120  Fed.  Rep.  934. 

Burden  of  Proof  on  Complainant.  —  Interstate 
Commerce  Commission  v.  Nashville,  etc.,  R.  Co., 
(C.  C.  A.)  120  Fed.  Rep.  934. 

132.  1.  Considerations  Affecting  Reasonable- 
ness of  Rates. — -Interstate  Commerce  Commis- 


sion v.  Nashville,  etc.,  R.  Co.,  (C.  C.  A.)  120 
Fed.  Rep.  934. 

Movement  of  Traffic.  —  Where  the  movement 
of  traffic  in  3  certain  direction  is  greatly  in 
excess  of  the  movement  in  another,  or  where 
the  tonnage  runs  largely  in  one  direction,  these 
circumstances  may  be  considered  in  determin- 
ing whether  or  not  the  charges  are  reasonable. 
Interstate  Commerce  Commission  v.  Louisville, 
etc.,  R.  Co.,  1 1 8  Fed.  Rep.  613. 

3.  Interests  of  Carrier,  Shipper,  and  Public  to 
Be  Considered.  —  Interstate  Commerce  Commis- 
sion v.  Southern  R.  Co.,  105  Fed.  Rep.  703; 
Interstate  Commerce  Commission  v.  Louisville, 
etc.,  R.  Co.,  118  Fed.  Rep.  613. 

133.  3.  Competition  as  Affecting  Reasonable- 
ness of  Rates. —  Interstate  Commerce  Commis- 
sion i>.  Southern  R.  Co.,  105  Fed.  Rep.  703. 

6.  Comparison  Must  Be  General  and  Not  Limited 
to  Rates  to  a  Few  Points. —  Interstate  Commerce 
Commission  v.  Nashville,  etc.,  R.  Co.,  (C.  C.  A.) 
120  Fed.  Rep.  934. 

8.  Effect  of  Advance  in  Rates.  —  Allen  v.  Ore- 
gon R.,  etc.,  Co.,  106  Fed.  Rep.  265. 

9.  Effect  of  Reduction  in  Ratrs.  —  Interstate 
Commerce  Commission  v.  Chicago,  etc.,  R.  Co., 
186  U.  S.  330. 

134.  3.  Failure  of  One  Line  of  System  to  Earn 
Expenses  Does  Not  Warrant  Unjust  Discrimination. 

—  Interstate  Commerce  Commission  v.  Louis- 
ville, etc.,  R.  Co.,  118  Fed.  Rep.  613- 

4.  Charge  for  Longer  Haul  May  Be  Considered* 

—  See  Southern  Pac.  Co.  v.  Colorado  Fuel,  etc., 
Co.,  (C.  C.  A.)  101  Fed.  Rep.  779. 

5.  Higher  Short  Haul  Rate  Not  Neoessarily  Un- 
reasonable. —  See  Southern  Pac.  Co.  v.  Colo- 
rado Fuel,  etc.,  Co.,  (C.  C.  A.)  iqi  Fed.  Rep, 
779- 

6.  Discrimination  in  Rates  Between  Shipper* 
Forbidden. — U.  S.  v.  Michigan  Cent.  R.  Co.,  122 
Fed.  Rep.  544.  See  also  Ward  r.  Missouri  Pac. 
R.  Co.,  158  Mo.  226. 

135.  4.  Rule  at  Common  Law. —  Lundquist 
v.  Grand  Trunk  Western  R,  Co.,  iai  Fed.  Rep. 
915. 

The  Interstate  Commerce  Act,  in  so  far  as  it 
prohibits  carriers  from  imposing  unjust  or  un- 
reasonable rates,  is  an  express  adoption  of  the 
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135.    b.  What  Constitutes  —  (i)  In  General — Definition.  —  See  note  8. 

130.     Not  All  Discriminations  Illegal.  — ■  See  note  I. 

1  :it>.   c.  Particular  Instances  —  carload  RateB.  —  See  note  4. 
143.    7.  Undue  Preference  or  Advantage  —  b.   What  Constitutes  — 
(1)  ///  General     Definition.  —  See  note  5. 

Preference  or  Advantage  Not  Necessarily  Unlawful.  — -  See  notes  6,  7. 
1  I  I.    See  notes  I,  2. 

(2)  Circumstances  to  Be  Considered.  —  See  notes  6,  7. 
I  I  <».     Competition  Between  Rival  Lines.  — See  notes  2,  3. 

c.  Particular  Instances  —  conditions  for  Benefit  of  carrier.  —  See 

note  5. 

117.     Party-rate  Ticket.  —  See  note  4. 

148.  Long  and  Short  Hauls.  —  See  note  4. 
Furnishing  Cars  to  Shippers.  —  See  note  5- 
Use  of  Shippers'  Cars.  —  See  note  8. 

149.  8.  Facilities  for  Interchange  of  Traffic  —  a.  DUTY  TO  AFFORD 
EQUAL  FACILITIES  —  Three  Carriers  Involved.  —  See  note  6. 

Reasonable  and  Proper  Facilities.  —  See  notes  J,  8. 
1  50.     The  Term  "  Facilities."  —  See  note  6. 
151.    Use  of  Tracks  and  Terminal  Facilities.  —  See  note  I. 


principles  of  the  common  law  on  this  subject, 
and  the  special  remedies  afforded  by  this  Act 
were  intended  to  supplement  and  not  to  sup- 
plant the  existing  remedies.  Tift  v.  Southern 
R.  Co.,  123  Fed.  Rep.  7S9. 

135.  5.  Common  Law  Changed. —  Lundquist 
v.  Grand  Trunk  Western  R.  Co.,  121  Fed.  Rep. 
9JS- 

8.  Discrimination  in  Fact  Essential  —  Offer  Not 
Enough.  —  Lehigh  Valley  R.  Co.  v.  Rainey,  112 
Fed.  Rep.  4S7. 

136.  1.  Only  Unjust  and  Unreasonable  Dis- 
criminations Illegal.  —  U.  S.  v.  Norfolk,  etc.,  R. 
Co.,  109  Fed.  Rep.  831. 

139.  4.  Reduced  Carload  Rates  Unlawful. — 
Lundquist  v.  Grand  Trunk  Western  R.  Co.,  121 
Fed.  Rep.  915. 

143.  5.  Where  the  cost  and  transportation 
of  coal  ;-old  by  a  carrier  dealing  in  coal  to  a 
corporation  to  which  it  is  indebted  is  less  than 
the  price  charged  to  other  parties  for  delivering 
the  coal  at  the  same  point,  there  is  a  violation 
of  the  third  section  of  the  statute.  Interstate 
Commerce  Commission  v.  Chesapeake,  etc.,  R. 
Co.,  128  Fed.  Rep.  59. 

6.  Preference  or  Advantage  Not  Necessarily 
Unlawful. —  U.  S.  v.  Chicago,  etc.,  R.  Co.,  127 
Fed.  Rep.  785,  62  C.  C.  A.  465. 

7.  All  Discrimination  Not  Prohibited. —  Inter- 
state Commerce  Commission  v.  Nashville,  etc., 
R.  Co.,  (C.  C.  A.)  120  Fed.  Rep.  934;  Inter- 
state Commerce  Commission  v.  Cincinnati,  etc., 
R.  Co.,  124  Fed.  Rep.  624;  U.  S.  v.  Chicago,  etc., 
R.  Co.,  127  Fed.  Rep.  785,  62  C.  C.  A.  465. 

144.  1.  Discrimination  Must  Be  Undue  or 
Unreasonable.  —  U.  S.  v.  Chicago,  etc.,  R.  Co., 
127  Fed.  Rep.  785,  62  C.  C.  A.  465. 

2.  Substantially  Similar  Circumstances  and  Con- 
ditions.—  U.  S.  v.  Chicago,  etc.,  R.  Co.,  127 
Fed.  Rep.  785,  62  C.  C.  A.  465- 

6.  Business  Considerations.  —  U.  S.  v.  Chicago, 
etc.,  R.  Co.,  127  Fed.  Rep.  785.  62  C.  C.  A. 
465. 

7.  Interstate  Commerce  Commission  v.  Cin- 
cinnati, etc.,  R.  Co.,  124  Fed.  Rep.  624;  U.  S. 


v.  Chicago,  etc.,  R.  Co.,  127  Fed.  Rep.  783,  62 
C.  C.  A.  465. 

146.  2.  Competition  Must  Be  Considered.  — 

Interstate  Commerce  Commission  v.  Cincinnati, 
etc.,  R.  Co.,  124  Fed.  Rep.  624. 

3.  Reason  for  Rule.  —  See  Interstate  Com- 
merce Commission  v.  Cincinnati,  etc.,  R.  Co., 
124  Fed.  Rep.  624. 

5.  Conditions  for  Benefit  of  Carrier. —  U.  S.  v. 
Chicago,  etc.,  R.  Co.,  127  Fed.  Rep.  785,  62  C. 
C.  A.  465. 

147.  4.  Party-rate  Tickets  Not  an  Undue 

Preference  or  Advantage. —  U.  S.  v.  Chicago,  etc., 
R.  Co.,  127  Fed.  Rep.  785,  62  C.  C.  A.  465. 

14§.  4.  Charges  Valid  under  Third  Section 
Held  Valid  under  Fourth  Section.  —  Interstate 
Commerce  Commission  v.  Nashville,  etc.,  R.  Co., 
(C.  C.  A.)  120  Fed.  Rep.  934. 

5.  Cars  Must  Be  Furnished  Equally  to  All  Ship- 
pers. —  U.  S.  v.  Norfolk,  etc.,  R.  Co.,  109  Fed. 
Rep.  831,  holding  that  where  there  is  a  shortage 
of  equipment,  cars  should  be  distributed  -pro 
rata. 

Manner  of  Ascertaining  Proper  Basis  of  Distri- 
bution. —  U.  S.  v.  West  Virginia  Northern  R. 
Co.,  125  Fed.  Rep.  252,  affirmed  (C.  C.  A.)  134 
Fed.  Rep.  198. 

8.  Shipper  Cannot  Have  Exclusive  Use  of  Special 
Cars.  —  U.  S.  v.  Norfolk,  etc.,  R.  Co.,  109  Fed. 
Rep.  831. 

149.  6.  Carrier  May  Prefer  Itself.  —  Central 
Stock  Yards  Co.  v.  Louisville,  etc.,  R.  Co.,  192 
U.  S.  568. 

7.  Only  Reasonable  and  Proper  Facilities  Need 

Be  Furnished.  —  Central  Stock  Yards  Co.  v. 
Louisville,  etc.,  R.  Co.,  192  U.  S.  568. 

8.  Interest  of  Road  to  Be  Considered.  —  Central 
Stock  Yards  Co.  v.  Louisville,  etc.,  R.  Co.,  192 
U.  S.  568. 

150.  6.  "Facilities"  Does  Not  Include  Car 

Equipment. —  Central  Stock  Yards  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  192  U.  S.  568. 

151.  1.  Use  of  Tracks  and  Terminal  Facilities 

Not  Granted. — Central  Stock  Yards  Co.  v.  Louis- 
ville, etc.,  R  Co.,  192  U.  S.  568. 
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151.   b.  Duty  to  Arrange  for  Joint  Through  Transportation 

—  In  General.  —  See  note  6. 

153.  9.  Long  and  Short  Hauls  —  b.  Equal  Charge  for  Longer  and 
Shorter  Hauls.  —  See  note  7. 

154.  Group  Kates.  —  See  note  3. 

c.  Dissimilarity  of  Circumstances  and  Conditions  —  (1)  As 
Justifying  Greater  Rate  for  Shorter  Haul.  —  See  note  4. 
Degree  of  Dissimilarity.  —  See  note  5. 

155.  See  note  1. 

(2)   What  Constitutes  —  aa.  In  General  —  Presumption  and  Burden  of  Proof. 

—  See  note  5. 


156. 


157. 

158. 
160. 

Publish 


See  note  3. 


See  note  1. 

Circumstances  to  Be  Considered.  —  See  note  2. 
bb.  Competition  Between  Rival  Lines  —  In  General. 

See  note  1. 

Nature  and  Sufficiency  of  Competition.  —  See  note  4. 

See  note  1. 

10.  Filing  and  Publishing  Schedules  —  a.  Duty  to  Establish  and 

-  Statutory  Provision.  — ■  See  note  2. 
161.  DUTY  TO  FILE  SCHEDULE  —  Duty  to  File  Copies  of  Joint  Tariffs  of 

Rates,  Fares,  and  Charges.  —  See  note  3. 

d.  Contracts  Presumed  to  Be  with  Reference  to  Schedule 

—  In  General.  —  See  notes  6,  7. 

163.     Schedule  Rate  Payable  Though  Lower  Rate  Given  by  Mistake.  —  See  note  I. 


151.  6.  Carriers  Cannot  Be  Compelled  to  En- 
ter into  Arrangements  for  Joint  Through  Trans- 
portation.—  Central  Stock  Yards  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  192  U.  S.  568;  Interstate 
Commerce  Commission  v.  Southern  R.  Co.,  (C. 
C.  A.)  122  Fed.  Rep.  800. 

153.  7.  Equality  of  Charges  for  Long  and 
Short  Hauls  Not  Illegal.  —  Allen  v.  Oregon  R., 
etc.,  Co.,  106  Fed.  Rep.  265. 

154.  3.  Group  Rates  Not  Illegal.  —  East  Ten- 
nessee, etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  181  U.  S.  i. 

4.  Dissimilar  Circumstances  and  Conditions 
Take  Case  Out  of  Statute.  —  Interstate  Com- 
merce Commission  ?'.  Louisville,  etc.,  R.  Co., 
190  U.  S.  273;  Interstate  Commerce  Commis- 
sion v.  Southern  R.  Co.,  105  Fed.  Rep.  703 ; 
Interstate  Commerce  Commission  v.  Nashville, 
etc.,  R.  Co.,  (C.  C.  A.)  120  Fed.  Rep.  934; 
Interstate  Commerce  Commission  v.  Southern 
R.  Co.,  (C.  C.  A.I  122  Fed.  Rtp.  800,  affirming 
1 17  Fed.  Rep.  741. 

5.  Substantial  Dissimilarity  Eliminates  Fourth 
Section  of  Statute.  —  Interstate  Commerce  Com- 
mission v.  Southern  R.  Co.,  (C.  C.  A.)  122  Fed. 
Rep.  800 ,  East  Tennessee,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  1 8 1  U.  S. 
18. 

155.  1.  Charge  May  Be  Invalid  under  Other 
Sections.  —  Interstate  Commerce  Commission  v. 
Southern  R.  Co.,  (C.  C.  A.)  122  Fed.  Rep.  800, 
affirming  117  Fed.  Rep.  741. 

5.  No  Presumption  Against  Carrier.  —  Inter- 
state Commerce  Commission  v.  Louisville,  etc., 
R.  Co.,  190  U.  S.  273. 

156.  1.  Interstate   Commerce  Commission 
v.  Louisville,  etc..  R.  Co.,  190  U.  S.  283. 

2.  Interests  of  Public,  Shippers,  and  Carriers  to 
Be  Considered. —  East  Tennessee,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  181  U.  S.  1  ; 
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Interstate  Commerce  Commission  v.  Louisville, 
etc.,  R.  Co.,  118  Fed.  Rep.  613. 

3.  Competition  Must  Be  Considered.  —  East 
Tennessee,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  181  U.  S.  1;  Interstate  Commerce 
Commission  v.  Louisville,  etc.,  R.  Co.,  190  U.  S. 
273  ;  Interstate  Coinmerce  Commission  v.  South- 
ern R.  Co.,  105  Fed.  Rep.  703  ;  Interstate  Com- 
merce Commission  v.  Louisville,  etc..  R.  Co., 
118  Fed.  Rep.  613;  Interstate  Commerce  Com- 
mission v.  Southern  R.  Co.,  (C.  C.  A.)  122  Fed. 
Rep.  800. 

157.  1.  Interstate  Commerce  Commission 
v.  Southern  R.  Co.,  105  Fed.  Rep.  703. 

4.  Competition  Must  Be  Real  and  Substantial. 

—  East  Tennessee,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  181  U.  S.  1  ;  Interstate 
Commerce  Commission  v.  Louisville,  etc.,  R. 
Co.,  190  U.  S.  273.  The  fact  that  the  competi- 
tion is  wholly  between  carriers  who  are  subject 
to  the  Act  is  not  material.  Interstate  Com- 
merce Commission  v.  Southern  R.  Co.,  105  Fed. 
Rep.  703. 

158.  1.  Competition  of  Markets.  —  Interstate 
Commerce  Commission  v.  Louisville,  etc.,  R. 
Co.,  1 18  Fed.  Rep.  613. 

160.  2.  Statutory  Requirement  of  Publica- 
tion.—  Atlanta,  etc.,  R.  Co.  v.  Home,  106 
Tenn.  73. 

161.  3.  Filing  Presumed.  —  Atlanta,  etc.,  R. 
Co.  v.  Home,  106  Tenn.  73. 

6.  Burden  of  Proving  Compliance  on  Carrier.  — 

Atlanta,  etc.,  R.  Co.  v.  Home,  106  Tenn. 
73- 

7.  Presumption  that  Shipper  Contracted  with 
Reference  to  Schedule  Rates.  —  Interstate  Com- 
merce Commission  v.  Chesapeake,  etc.,  R.  Co., 
128  Fed.  Rep.  59. 

162.  1.  Schedule  Rate  Payable,  Notwith- 
standing Contract  for  Lower  Rate.  —  Interstate 
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I  ii*i.     Joint  Tariff  Rates  to  Be  Collected  by  Delivering  Lines.  —  See  note  2. 

Hilt.    12.  Pooling  Contracts.  —  See  note  3. 

101.  14.  Enforcement  of  Act  —  a.  Election  of  Tribunal  —  (2)  Juris- 
diction of  State  Courts.  —  See  note  8. 

10.1.    />.   Proceedings   Before   Commission  —  (1)  Jurisdiction  — 

(b^  Extent  of  Jurisdiction  —  aa.  Jurisdiction  Strictly  Statutory.  —  See  note  3. 

(2)  Function  of  Commission  —  (a)  In  General.  —  See  note  8. 
107.    (6)  Right  to  Require  Attendance  of  Witnesses,  Production  of  Books, 
Papers,  etc.  —  (a)  In  General.  —  See  note  3. 

(b)  Enforcement  of  Order  —  bb.  Right  to  Invoke  Aid  of  United  States  Court  — 
(aa)  Statutory  Provision.  —  See  note  6. 

Issuance  of  Order  by  Federal  Court.  —  See  note  7. 
108.     (bb)  Nature  and  Object  of  Proceeding  under  Provision.  — See  note  I. 

(cc)  Grounds  of  Defense  in  Such  Proceedings.  —  See  notes  3,  4. 
1 70.    (9)  Order  of  Commission  —  (c)  Requisites  of  Order  —  Order  Should  Be  Defi- 
nite. —  See  note  2. 

(e)  Manner  of  Enforcing  Orders  of  Commission.  —  See  notes  9,  IO. 

173.  c.  Proceedings  in  Federal  Courts  —  (i)  Without  Prior  Appli- 
ed t  ion  to  Commission  —  (a)  Application  by  Commission  to  Enforce  Provisions  and  Punish 
Violations  —  aa.  In  General.  —  See  notes  I,  2. 

(b)  Application  by  Persons  Injured  by  Violation  of  Act  —  aa.  Actions  for  Damages 
—  Jurisdiction  of  Court.  —  See  note  6. 


Commerce  Commission  v.  Chesapeake,  etc.,  R. 
Co.,  128  Fed.  Rep.  59;  Southern  R.  Co.  v.  Wil- 
cox, 99  Va.  394.  Compare  Atlanta,  etc.,  R.  Co. 
i.  Home,  106  Tenn.  73. 

Contract  Not  Validated  by  Subsequent  Reduction 
of  Published  Rates. —  Southern  R.  Co.  v.  Wilcox, 
99  Va.  394. 

102.  2.  Contract  of  Initial  Carrier.  —  The  fail- 
ure of  a  connecting  carrier  to  comply  with  the 
requirement  as  to  the  publication  of  the  rates 
does  not  affect  the  validity  of  the  contract  made 
by  an  initial  carrier  who  has  complied  with  the 
acts  in  which  the  latter  guarantees  a  particular 
rate  of  freight  over  the  entire  route,  even 
though  in  fixing  the  rates  the  initial  carrier,  by 
mistake  and  without  intent  to  violate  the  law, 
gave  a  rate  over  a  connecting  carrier  less  than 
that  published.  Virginia  Coal,  etc.,  Co.  v.  Lou- 
isville, etc.,  R.  Co.,  98  Va.  776. 

1  Ctf.  3.  What  Pools  Prohibited  by  Statute.  — 
In  re  Pooling  Freights,  115  Fed.  Rep.  588. 

What  Constitutes  a  Pooling  Contract  Within 
the  Prohibition  of  this  Section.  —  Interstate  Com- 
merce Commission  v.  Southern  Pac.  R.  Co.,  132 
Fed.  Rep.  830. 

"  Freights  "  Defined.  —  Interstate  Commerce 
Commission  v.  Southern  Pac.  R.  Co.,  132  Fed. 
Rep.  830. 

That  the  Pooling  Contract  Is  Intended  to  Pre- 
vent Unlawful  Rebates  is  no  justification.  Inter- 
state Commerce  Commission  v.  Southern  Pac. 
R.  Co.,  132  Fed.  Rep.  830;  Interstate  Commerce 
Commission  v.  Southern  Pac.  R.  Co.,  123  Fed. 
Rep.  597. 

104.    8.  State  Courts  Have  No  Jurisdiction. 

—  Gulf,  etc.,  R.  Co.  v.  Moore,  98  Tex.  302. 

165.  3.  Jurisdiction  Over  Transportation  by 
Carriers.  —  Interstate  Commerce  Commission  v. 
Baird.  194  TJ.  S.  25. 

8.  Duty  to  Enforce  Provisions  of  Act.  —  Inter- 
state Commerce  Commission  v,  Southern  Pac. 
P.,  C-0,,  132  F?d.  Rep,  830. 

73? 


167.  3.  May  Require  Attendance  and  Testi- 
mony of  Witnesses  and  Production  of  Books  and 
Papers.  —  In  re  Pooling  Freights,  115  Fed.  Rep. 
588. 

6.  May  Invoke  Aid  of  United  States  Court  in 
Case  of  Disobedience  to  Subpoena.  —  Interstate 
Commerce  Commission  v.  Baird,  194  U.  S. 
25- 

7.  Issuance  of  Order  by  Federal  Court.  —  See 

Interstate  Commerce  Commission  v.  Baird,  194 
U.  S.  25. 

I6§.  1.  Enforcement  of  Act  a  Judicial  Func- 
tion. —  Interstate  Commerce  Commission  v. 
Southern  Pac.  R.  Co.,  132  Fed.  Rep.  830. 

3.  Amendment  of  Act.  —  Interstate  Commerce 
Commission  v.  Baird,  194  U.  S.  25  ;  In  re  Pool- 
ing Freights,  115  Fed.  Rep.  588. 

4.  Amendment  Removes  Constitutional  Objection. 

—  Interstate  Commerce  Commission  v.  Baird, 
194  U.  S.  25. 

170.  2.  Order  Too  Indefinite  to  Be  Basis  of 
Decree  of  Federal  Court.  — •  Southern  Pac.  Co.  v. 
Colorado  Fuel,  etc.,  Co.,  (C.  C.  A.)  101  Fed. 
Rep.  779. 

9.  Enforceable  Only  in  Federal  Courts. —  Tift  v. 
Southern  R.  Co.,  123  Fed.  Rep.  789. 

10.  Commission  Without  Authority  to  Enforce. 

—  Tift  v.  Southern  R.  Co.,  123  Fed.  Rep. 
789. 

172.  1.  Power  of  Government  to  Institute 
Suit  at  Request  of  Commission  under  Act  of  Feb. 
19,  1903.  — Missouri  Pac.  R.  Co.  v.  U.  S.,  189 

U.  S.  274. 

2.  Preliminary  Proceedings  Before  Commission 
Unnecessary.  —  Tift  v.  Southern  R.  Co.,  123  Fed. 
Rep.  789. 

6.  Actions  for  Damages  in  Federal  Courts.  — 

Ratican  7'.  Terminal  R.  Assoc.,  114  Fed.  Rep. 
666;  U.  S.  v.  Michigan  Cent.  R.  Co.,  122  Fed. 
Rep.  544. 

Limitation  of  Action,  —  Ratican  v.  Terminal  R. 

Assoc.,  114  Fed.  Rep.  666, 
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173.  (2)  Proceedings  to  Enforce  Orders  of  Commission  —  (a)  Jurisdiction  of 
Federal  Courts  —  aa.  In  General.  —  See  note  I. 

bb.  Jurisdiction  Independent  of  Citizenship  of  Parties. — See  note  2. 
cc.  No  Objection  that  Complainant  Before  Commission  Had  No  Real  Griev- 
ance. —  See  note  3. 

(b)  Parties  —  aa.  Who  May  Apply — (aa)  Generally.  —  See  note  5. 
(bb)  Capacity  of  Commission  to  Sue  as  Body  Corporate.  —  See  note  6. 

174.  bb.  Parties  Defendant  —  (aa)  Carrier  fointly  Concerned  with  Defendant,  Proper 
but  Not  Necessary  Party.  —  See  note  I. 

17*>.  (d)  Evidence — ■  aa.  Findings  of  Fact  —  Effect  as  Evidence — (aa)  Statutory 
Provisions.  — See  note  I. 

(bb)  Construction  of  Findings.  —  See  note  3. 

bb.  Right  to  Consider  Testimony  Used  Before  Commission  and  Hear  Addi- 
tional Proof  —  Court  Not  Concluded  by  Findings  or  Conclusions  of  Commission.  —  See  note  6. 

176.  (e)  Decision  upon  Application  —  aa.  General  Principles  Controlling  —  (aa)  Orders 
Which  Should  Be  Enforced —  Orders  Forbidding  Discrimination  in  Rates.  —  See  note  4- 

(bb)  When  Enforcement  Properly  Refused — Orders  Resting  upon  Erroneous  Princi- 
ples. —  See  note  8. 

177.  (cc)  Duty  to  R  em  and  Case  to  Commission.  —  See  note  I. 

(f)  Enforcement  of  Order  —  aa.  In  General.  —  See  note  4. 

(g)  Appeal  —  aa.  To  What  Court  Taken.  —  See  note  6. 

178.  bb.  Reversal  and  Remand  in  Circuit  Court  of  Appeals.  —  See  note  I. 
(3)  Criminal  Proceedings.  —  See  note  5. 

179.  INTERVENE.  —  See  note  3. 


173.  1.  Equitable  Jurisdiction  under  Elkins 
Act,  —  TJ.  S.  v.  Michigan  Cent.  R.  Co.,  122 
Fed.  Rep.  544. 

2.  Jurisdiction  Independent  of  Citizenship  of 
Parties.  —  Tift  v.  Southern  R.  Co.,  123  Fed. 
Rep.  789.  See  also  Sheldon  v.  Wabash  R.  Co., 
105  Fed.  Rep.  785. 

3.  That  the  complainant  before  the  commis- 
sion was  there  with  unclean  hands  does  not 
bar  release  upon  the  application  where  the 
commission  was  for  the  enforcement  of  its  rul- 
ings in  the  case.  Interstate  Commerce  Com- 
mission v.  Southern  Pac.  R.  Co.,  132  Fed.  Rep. 
830. 

5.  Right  of  Federal  Government  to  Bring  Suit. 

—  U.  S.  v.  Michigan  Cent.  R.  Co.,  122  Fed.  Rep. 
544- 

6.  Commission  a  Body  Corporate  with  Capacity 
to  Sue.  —  Interstate  Commerce  Commission  v. 
Cincinnati,  etc.,  R.  Co.,  124  Fed.  Rep.  624. 

171.  1.  Carrier  Jointly  Concerned  Proper  but 
Not  Necessary  Party.  —  Interstate  Commerce  Com- 
mission v.  Southern  Pac.  R.  Co.,  123  Fed.  Rep. 
597- 

175.  1.  Findings  of  Fact  Merely  Prima  Facie 
Evidence.  —  Interstate  Commerce  Commission  v. 

Louisville,  etc.,  R.  Co.,  102  Fed.  Rep.  709;  In- 
terstate Commerce  Commission  v.  Louisville, 
etc.,  R.  Co.,  118  Fed.  Rep.  613;  Interstate  Com- 
merce Commission  v.  Southern  Pac.  R.  Co.,  123 
Fed.  Uep.  597. 

3.  Findings  Liberally  Construed.  —  Interstate 
Commerce  Commission  v.  Louisville,  etc.,  R.  Co., 
102  Fed.  Rep.  709.  See  also  Interstate  Com- 
merce Commission  v.  Southern  Pac.  R.  Co.,  123 
Fed.  Rep.  579. 

6.  Court  Not  Concluded  by  Findings  of  Com- 
mission. —  Interstate  Commerce  Commission  v. 
Southern  Pac.  R.  Co.,  132  Fed.  Rep.  830. 

176.  4.  Orders  Forbidding  Discrimination.  — 


Southern  Pac.  Co.  v.  Colorado  Fuel,  etc.,  Co., 
(C.  C.  A.)  101  Fed.  Rep.  779. 
8.  Orders  Resting  on  Erroneous  Principles.  — 

Interstate  Commerce  Commission  v.  Clyde 
Steamship  Co.,  181  U.  S.  29;  Interstate  Com- 
merce Commission  v.  Chicago,  etc.,  R.  Co.,  186 
U.  S.  320. 

177.  1.  Duty  to  Remand  Case  to  Commission. 

—  East  Tennessee,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  181  U.  S.  1  ;  Interstate 
Commerce  Commission  v.  Clyde  Steamship  Co., 
181  U.  S.  29;  Interstate  Commerce  Commission 
v.  Chicago,  etc.,  R.  Co.,  186  U.  S.  320;  Inter- 
state Commerce  Commission  v.  Louisville,  etc., 
R.  Co.,  190  U.  S.  283  ;  Interstate  Commerce 
Commission  v.  Southern  R.  Co.,  105  Fed.  Rep. 
703. 

4.  Enforcement  by  Injunction.  —  Interstate 
Commerce  Commission  v.  Louisville,  etc.,  R.  Co., 
102  Fed.  Rep.  709;  Tift  v.  Southern  R.  Co.,  123 
Fed.  Rep.  789;  Interstate  Commerce  Commis- 
sion     Southern  Pac.  R.  Co..  132  Fed.  Rep.  830. 

6.  Appeal  from  Circuit  to  Supreme  Court  under 
Act  of  Feb.  19,  1903.  —  Interstate  Commerce 
Commission  v.  Baird,  104  U.  S.  25. 

178,  1.  Reversal  and  Remanding  to  Commis- 
sion for  Failure  to  Consider  Facts.  See  also  In- 
terstate Commerce  Commission  v.  Clyde  Steam- 
ship Co.,  181  U.  S.  29. 

5.  Violation  of  Provisions  of  Act  Indictable  as 
a  Misdemeanor.  —  U.  S.  7'.  Michigan  Cent.  R. 
Co.,  122  Fed.  Rep.  544. 

Indictment  Lies  Against  Carrier  and  Officers 
Individually. — In  re  Pooling  Freights,  115  Fed. 
Rep.  588. 

For  Falsely  Billing  Transportation  —  When 
Offense   Is  Complete,  —  Davis  v.  U.  S.,  (C.  C. 

A.)  104  Fed.  Rep.  136. 

I7J>.  3.  See  Matter  of  Lobrasciano,  (Surro- 
gate Ct)  38  Misc.  (N,  Y.)  417. 


INTERVENTION. 


By  H.  N.  Eldridge. 


180.  I.  Definition.  —  See  note  r. 

181.  III.  Right  to  Intervene  —  1.  In  General  —  a.  Under  Statutes. 

—  See  notes  1 ,  2. 

18ti.     Under  the  New  York  Statute.  —  See  notes  3,  4,  5. 

183..  b.  In  Equity.  —  See  note  2. 

But  in  a  Suit  In  Rem.  —  See  note  5. 
1  84.     Cestuis  Que  Trust.  —  See  note  3. 

Persons  Interested  in  Fund  under  Control  of  Court.  — ■  See  note  5- 

2.  Existence  of  Another  Remedy  Does  Not  Affect  the  Right.  —  See 


18.1. 

note  2. 

3.  Exercise  of  Right  Optional.  —  See  note  3. 

4.  Right  May  Be  Waived.  —  See  note  4. 

IV.  Rights,  Duties,  and  Liabilities  of  Intervener 
Have  Claims  Adjudicated.  —  See  note  5. 

3.  Limits  of  Intervener's  Rights.  —  See  notes  8,  15. 


1.  Right  to 


1§0.    1.  Term    Defined.  —  "Intervention  in 

modern  practice  is  the  proceeding  taken  by  a 
person  not  a  party  by  which  he  obtains  induc- 
tion into  a  pending  action  between  other  par- 
ties against  their  will."  Draper  v.  Pratt, 
(Supm.  Ct.  Spec.  T.)  43  Misc.  (N.  Y.)  407. 

1§1.  1.  Interest  in  the  Matter  in  Litigation 
Warrants  Intervention. —  Henry  v.  Vineland  Ir- 
rigation Dist.,  140  Cal.  376;  Cambria  Iron  Co. 
v.  Union  Trust  Co.,  154  Ind.  292;  Bank  of 
Commerce  v.  Timbrell,  113  Iowa  713;  A.  E. 
Johnson  Co.  v.  White,  78  Minn.  48;  McNamara 
v.  Crystal  Min.  Co.,  23  Wash.  26. 

The  Extent  of  the  Interest  in  the  matter  in 
litigation  is  immaterial.  Dennis  v.  Kolm,  131 
Cal.  91  ;  Muhlenberg  v.  Tacoma,  25  Wash.  36. 

2.  Character  of  Interest  Required.  —  Clarke  v. 
Eureka  County  Bank,  116  Fed.  Rep.  537,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  181  ; 
Vanmeter  v.  Fidelity  Trust,  etc.,  Co.,  107  Ky. 
108;  Dickson  v.  Dows,  11  N.  Dak.  407,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  180 
[181]. 

In  Texas.  —  See  Bangs  v.  Sullivan,  33  Tex. 
Civ.  App.  30. 
182.    3.  Rule  under  the  New  York  Statute.  — 

Montague  v.  Jewelers,  etc.,  Co.,  44  N.  Y.  App. 
Div.  224 ;  Denike  v.  Denike,  44  N.  Y.  App. 
Div.  621,  affirmed  167  N.  Y.  585;  Hasberg  v. 
Moses,  81  N.  Y.  App.  Div.  199 ;  Hosmer  v. 
Darrh,  85  N.  Y.  App.  Div.  485 ;  Feinburg  v. 
American  Surety  Co.,  (Supm.  Ct.  App.  T.)  33 
Misc.  (N.  Y.)  458. 

In  an  Action  in  Which  Only  a  Money  Judgment 
Is  Sought  and  in  which  the  title  to  no  real, 
specific,  or  tangible  property  is  involved,  inter- 
vention does  not  lie.  Draper  v.  Pratt,  (Supm. 
Ct.  Spec.  T.)  43  Misc.  (N.  Y.)  408;  Bauer  v. 
Dewey,  166  N.  Y.  402. 

A  Creditor  of  a  Defendant  in  an  Action  to 
Foreclose  a  Mortgage  on  Real  Property  is  not,  by 
virtue  of  such  relation,  entitled  to  intervene  in 


the  action.  Bouden  v.  Long  Acre  Square  Bldg. 
Co.,  92  N.  Y.  App.  Div.  325. 

4.  Draper  v.  Pratt,  (Supm.  Ct.  Spec.  T.) 
43  Misc.  (N.  Y.)  406;  Kinney  v.  Reid  Ice 
Cream  Co.,  57  N.  Y.  App.  Div.  207. 

5.  Right  Absolute. —  Draper  v.  Pratt,  (Supm. 
Ct.  Spec.  T.)  43  Misc.  (N.  Y.)  406. 

1§3.  2.  Who  May  Intervene.  —  See  also 
Clarke  v.  Wheatley,  113  Ga.  1074. 

5.  Intervention  in  Suits  In  Rem.  —  Eck  v. 
Warner,  25  Tex.  Civ.  App.  339,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  183. 

1§4.  3.  Intervention  by  Cestuis  Que  Trust. — 
Doke  v.  Williams,  45  Fla.  248;  Muhlenberg  v. 
Tacoma,  25  Wash.  36. 

5.  Persons  Having  Interest  in  Fund  under  Con- 
trol of  Court.  —  U.  S.  v.  Northern  Securities  Co., 
128  Fed.  Rep.  808;  Doke  v.  Williams,  45  Fla. 
248.. 

1§5.  2.  Right  Not  Affected  by  the  Existence 
of  Another  Remedy.  —  Dennis  v.  Kolm,  131  Cal. 

9i- 

8.  Exercise  of  Right  of  Intervention  Is  Optional. 

— ■  See  Hunt  v.  O'Leary,  78  Minn.  281. 
4.  If  Person  Seeking  Intervention  Is  Guilty  of 

Laches  the  right  to  intervene  may  be  denied  by 
the  court  or  granted  upon  terms.  Draper  v. 
Pratt,  (Supm.  Ct.  Spec.  T.)  43  Misc.  (N.  Y.) 
406. 

After  the  Issues  Between  the  Original  Parties 
Are  Practioally  Determined  an  intervention  will 
not  be  permitted.  Pinkard  v.  Willis,  24  Tex. 
Civ.  App.  69. 

A  Motion  to  Intervene  Made  After  Judgment 
is  properly  overruled.  Morton  v.  Supreme  Coun- 
cil, etc.,  100  Mo.  App.  76. 

Intervention  Rarely  Allowed  After  Entry  of 
Final  Decree.  —  U.  S.  v.  Northern  Securities 
Co..  128  Fed.  Rep.  808. 

6.  Compare  Henry  v.  Vineland  Irrigation 
Dist.,  140  Cal.  376. 

8.  Charleston,  etc.,  R.  Co.  v.  Pope,  T22  Ga. 
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186.    V.  Effect  of  Judgment  on  Intervener's  Rights.  —  See  note  4. 


188. 


INTESTATE.  —  See  note  6. 
INTOXICATE  —  INTOXICATED 


INTOXICANTS.  —  See  note  1. 


577,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  185. 

Intervener  Does  Not  Become  a  Defendant  in  the 
Slit.  —  St.  Charleb  St.  R.  Co.  v.  Fidelity,  etc 
Co.,  109  La.  491. 

185.  15.  Intervener  Cannot  Delay  Trial  of 
Action.  — Hibernia  Sav.,  etc.,  Soc.  v.  Churchill, 
128  Cal.  633,  79  Am.  St.  Rep.  73;  Ringen  Stove 
Co.  v.  Bowers,  109  Iowa  175. 

186.  4.  Effect  of  Judgment.  —  Frellsen  v. 
Strader  Cypress  Co.,  no  La.  877. 

6.  Intestate.  —  The    word    Intestate  signi- 


fies a  person  who  died  without  leaving  a 
valid  will.  Matter  of  Cameron,  47  N.  Y.  App. 
Div.  120;  Messmarm  v.  Egenberger,  46  N.  Y. 
App.  Div.  46. 

Intestate  —  Intestacy.  — See  Matter  of  Haugh- 
ian,  (Surrogate  Ct.)  37  Misc.  (N.  Y.)  457. 

188.  1.  Intoxicated.  —  Sapp  v.  State,  116  Ga. 
182;  Lafler  v.  Fisher,  121  Mich.  60. 

Intoxicated  Synonymous  with  Drunk.  —  Sapp 
v.  State,  116  Ga.  182.  And  see  infra,  Intoxi- 
cation. 
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By  J.  H.  Smith. 
107.    I.  Definition.  —  See  note  1. 

19N.  II.  What  Liquors  and  Compounds  Thereof  Are  Within  Pro- 
hibitions of  Statutes —  1.  Alcohol.  —  See  notes  i,  3. 

2.  Whiskey.  —  See  notes  6,  7,  8. 

3.  Brandy.  —  See  note  11. 

199.  See  note  1. 

6.  Wine. —  See  notes  8,  9,  10,  14. 

200.  7.  Beer.  —  See  notes  4,  9,  io,  11. 

201.  See  notes  1,  3,  4,  5. 


197.  1.  Definition.  —  Ex  p.  Gray,  (Tex.  Crim. 
1904)  83  S.  W.  Rep.  828.  See  also  Rep;,  v.  Wot- 
ton,  34  Can.  L.  J.  746;  Reg.  v.  McLean,  35  Cam. 
L.  J.  241. 

The  expression  "  drank  in  reasonable  quan- 
tities "  is  not  equivalent  to  saying  "  when  drank 
in  such  quantities  as  may  practically  be  drank." 
Murry  v.  State,  46  Tex.  Crim.  128. 

Liquor  or  Liquors.  —  The  words  "any  descrip- 
tion of  liquor  whatever  "  in  a  iiquor  law  do  not 
include  non-intoxicating  liquors.  Reg.  v.  St. 
John,  36  Can.  L.  J.  30. 

Spirituous,  Vinous,  and  Malt  Liquors  Are  In- 
toxicating. —  State  v.  Reily,  66  N.  J.  L.  399. 

Malt  Liquors.  —  See  State  v.  Gill,  89  Minn. 
502 ;  State  v.  Story,  87  Minn.  5  ;  State  v.  Kauff- 
man,  68  Ohio  St.  635. 

Courts  cannot  know  judicially  whether  all 
malt  liquors  are  intoxicating.  Eaves  V.  State, 
113  Ga.  749- 

19§.  1.  Wood  Alcohol,  or  methyl  alcohol,  is 
not  an  intoxicating  liquor.  Fabor  v.  Green,  72 
Vt.  117. 

3.  Contrary  View.  —  State  v  Reily,  66  N.  J. 
L.  399;  Sebastian  v.  State,  44  Tex.  Crim.  508; 
Greiner-Kelley  Drug  Co.  v.  Truett,  (Tex.  Civ. 
App.  1903)  75  S.  W.  Rep.  536. 

6.  Whiskey  a  Spirituous  Liquor.  —  Hodge  v. 
State,  116  Ga.  852;  Pedigo  v.  Com.,  (Ky.  1902) 
70  S.  W.  Rep.  659;  State  v.  Pritchard,  16  S. 
Dak.  166. 

7.  A  Distilled  Liquor.  —  State  v.  Lager  Eeer, 
70  N.  H.  454. 

8.  An  Intoxicating  Liquor.— Peterson  v.  State, 
63  Neb.  251;  State  v.  Pritchard,  16  S.  Dak. 
766;  Douthitt  v.  State,  (Tex.  Crim.  1901)  61  S. 
W.  Rep.  404. 

11.  Brandy  Spirituous  and  Intoxicating.  — 
Pedigo  v.  Com.,  (Ky.  1902)  70  S.  W.  Rep.  659. 

Brandy  a  Distilled  Spirit. —  U.  S.  v.  Ridenour, 
119  Fed.  Rep.  411. 

199.  1.  Judicial  Knowledge  of  Spirituous 
Property.  —  Pedigo  v.  Com.,  (Ky.  1902)  70  S. 
W.  Rep.  659. 

8.  Definition  of  Wine.  —  Hinton  v.  State,  132 
Ala.  29. 

9    Hinton  v.  State,  132  Ala.  29. 

10.  Wine  a  Vinous   or   Alcoholic   Liquor.  — 

Hinton  v.  State,  132  Ala.  29;  Caldwell  v.  State, 
43  Fla.  550. 


14.  Judicial  Knowledge  of  Intoxicating  Prop- 
erties. —  Caldwell  v.  State,  43  Fla.  550,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  199. 

200.  4.  Beer  —  A  Malt  and  Fermented  Liquor 
Containing  More  or  Less  Alcohol.  —  Williams  v. 
State,  72  Ark.  19. 

9.  Lager  Beer  —  Whether  Intoxicating,  Question 
for  Jury.  —  State  v.  Lager  Beer,  70  N.  H.  454. 

10.  Judicial  Knowledge  that  Lager  Beer  Is  In- 
toxicating Malt  Liquor.  ■ —  Pedigo  v.  Com.,  68  S. 
W.  Rep.  1 1 1 3,  24  Ky.  L.  Rep.  535,  affirmed 
(Ky.  1902)  70  S.  W.  Rep.  659;  State  v.  More- 
head,  22  R.  I.  272. 

Lager  Beer  Is  Malt  Liquor.  —  Johnson  v.  State, 
(Tex.  Crim.  1902)  66  S.  W.  Rep.  552. 

11.  Judicial  Knowledge  that  Lager  Beer  Is  In- 
toxicating. —  State  v.  Morehead,  22  R.  I.  272. 

201.  1.  View  that  Word  "Beer"  Does  Not 
Import  Intoxicating  Liquor.  —  Du  Vail  v.  Augusta 
115  Ga.  813;  Matter  of  Hunter,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  389,  affirmed  59  N. 
Y.  App.  Div.  626 ;  State  v.  Ritzman,  8  Ohio 
Dec.  685  ;  Cassens  v.  State,  (Tex.  Crim.  1905) 
88  S.  W.  Rep.  229;  Sullivan  v.  State,  (Tex. 
Crim.  1905)  87  S.  W.  Rep.  150;  Harris  v.  State, 
(Tex.  Crim.  1905)  86  S.  W.  Rep.  763. 

Depends  on  Amount  of  Alcohol.  —  Ex  p.  Gray, 
(Tex.  Crim.  1904)  83  S.  W.  Rep.  828. 

3.  View  that  Beer  Imports  a  Malt  and  Intoxi- 
cating Liquor. — ■  Williams  v.  State,  72  Ark.  19; 
Pedigo  v.  Com.,  68  S.  W.  Rep'.  11 13,  24  Ky.  L. 
Rep.  535.  affirmed  (Ky.  1902)  70  S.  W.  Rep. 
659  ;  Locke  v.  Com.,  74  S.  W.  Rep.  654,  25  Ky. 
L.  Rep.  76;  Peterson  v.  State,  63  Neb.  251; 
Sothman  v.  State,  66  Neb.  302 ;  State  v.  Currie, 
8  N.  Dak.  545- 

4.  Judicial  Knowledge  that  Beer  Is  Intoxicating. 
—  Williams  v.  State,  72  Ark.  19 ;  Peterson  v. 
State,  63  Neb.  251  ;  Sothman  v.  State,  66  Neb. 
302  ;  State  v.  Currie,  8  N.  Dak.  545. 

Use  of  Word  "Beer"  by  Witnesses  —  Pedigo 
v.  Com.,  24  Ky.  L.  Rep.  S35»  68  S.  W.  Rep. 
1 1 13,  affirmed  (Ky.  1902)  70  S.  W.  Rep.  659; 
Locke  v.  Com.,  74  S.  W.  Rep.  654,  25  Ky.  L. 
Rep.  76. 

Use  of  Word  "  Beer  "  in  Indictment.  —  Ex  p. 

Handler.  176  Mo.  383. 

5.  Burden  on  Defendant  to  Show  that  Beer  Sold 
Is  Not  Intoxicating.  —  State  v.  Currie,  8  N.  Dak. 
545- 
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203.  10.  Cider.  —  See  notes  5,6,  11. 

204.  11.  Liquors  Used  for  Preserving  Fruits  and  in  Culinary  Preparations. 

. —  See  note  4. 

12.   Medicinal  and  Toilet  Preparations  Containing  Alcohol.  —  See 

note  5. 

Question  for  Jury.  —  See  note  6. 

Evidence.  —  See  note  7. 
20o.     The  Test  Laid  Down  by  a  Number  of  Decisions.  —  See  notes  2,  4,  5« 
200.     Statutes  under  Which  Tests  Not  Applicable.  —  See  note  3. 

III.  Constitutionality  of  Liquor  Laws  —  1.  Statutes  Prohibiting 
Manufacture  and  Sale  of  Intoxicating  Liquors.  —  See  note  4. 

207.  See  note  2. 

Specific  Objections.  —  See  notes  4,  6. 

208.  2.  Statutes  Regulating  Sale  of  Intoxicating  Liquors.  —  See  notes  3,  4. 


Sufficient  Evidence.  —  Johnson  v.  State,  (Tex. 
Crim,  1902)  66  S.  VV.  Rep.  552. 

Charge  that  All  Lager  Beer  Is  Intoxicating 
Held  Erroneous. — ■  Smith  v.  State,  113  Ga.  758. 

"Hop  Tonic."  —  It  is  a  question  for  the 
jury  whether  or  not  a  liquid  called  hop  tonic  is 
intoxicating.    Cockerell  v.  Com.,  115  Ky.  296. 

203.  5.  Construction  of  Statutes  Containing 
Words  "  Fermented  Cider."  — ■  People  v.  Kinney, 
124  Mich.  4S6. 

6.  Cider  Is  a  Strong  Drink.  —  Pikeville  v.  Huff- 
man, 1 1 2  Ky.  360. 

11.  Hewitt  v.  People,  87  111.  App.  367, 
affirmed  186  111.  336. 

204.  4.  Extract  of  Lemon.  —  Walker  v. 
Dailey,  101  111.  App.  575. 

5.  When  Intoxicating  Properties  a  Question  for 
Court.  —  Pearce  v.  State,  (Tex.  Crim.  1905)  88 
S.  W.  Rep.  234,  quoting  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  204.  See  also  .Mackall 
v.  District  of  Columbia,  16  App.  Cas.  (D.  C.) 
301. 

6.  When  Intoxicating  Properties  a  Question  for 
Jury.  —  State  v.  Piche,  98  Me.  348. 

7.  Evidence  That  May  Be  Considered  in  Deter- 
mining Intoxicating  Properties.  —  State  v.  Piche, 
98  Me.  348;  Pearce  v.  State,  (Tex.  Crim.  1905) 
88  S.  W.  Rep.  234,  quoting  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  204. 

205.  2.  Test  in  Determining  Whether  Prepa- 
ration Within  Prohibition  of  Statutes.  —  Pearce 
v.  State,  (Tex.  Crim.  1905)  88  S.  W.  Rep.  234, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  205,  and  quoting  the  whole  text  paragraph. 

4.  See  U.  S.  v.  Bray,  113  Fed.  Rep.  1008. 

5.  When  Within  Prohibition. —  U.  S.  v.  Bray, 
113  Fed.  Rep.  1008. 

200.  3.  Decisions  under  Certain  Statutes.  — 
In  Vermont  it  is  held  that  where  essence  of 
peppermint  is  sold  for  an  intoxicating  beverage, 
and  it  contains  fifty  per  cent,  of  alcohol,  al- 
though it  is  manufactured  for  medicinal  pur- 
poses, there  is  a  violation  of  the  statute  pro- 
hibiting the  sale  of  "  spirituous  or  intoxicating 
liquors,  or  mixed  liquor,  of  which  a  part  is 
spirituous  or  intoxicating."  State  v.  Kezer,  74 
Vt.  50. 

In  Georgia,  under  a  statute  prohibiting  the 
sale  of  malt  liquors,  it  need  not  be  shown  that 
they  are  intoxicating.  Eaves  v.  State,  1 1 3  Ga.749. 

In  the  District  of  Columbia  it  was  held  that 
a  statute  prohibiting  the  sale  of  intoxicating 
liquors  did  not  apply  to  a  medical  preparation 


which  was  not  used  or  intended  to  be  used  as 
an  intoxicant.  Mackall  v.  District  of  Columbia, 
16  App.  Cas.  (D.  C.)  301. 

Question  Whether  Certain  Liquor  Is  a  Vinous, 
Spirituous,  Malt,  or  Brewed  Liquor  Is  for  Jury.  — 
Com.  v.  Beldham,  15  Pa.  Super.  Ct.  33;  Com. 
v.  Wenzel,  24  Pa.  Super.  Ct.  467. 

4.  Power  to  Prohibit  Manufacture  and  Sale  of 
Intoxicating  Liquor —  United  States.  —  Busch  v. 
Webb,  122  Fed.  Rep.  655. 

Alabama. — •  Sheppard  v.  Dowling,  127  Ala.  1, 
85  Am.  St.  Rep.  68. 

Connecticut.  —  Malmo's  Appeal,  73  Conn.  232. 

Illinois. —  People  v.  Griesbach,  211  111.  39. 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  206. 

Indiana.  —  Jordan  v.  Evansville,  163  Ind.  512. 
Kansas.  —  State  v.  Durein,  70  Kan.  1. 
Missouri.  —  See  States.  Finney,  178  Mo.  385. 
Montana.  —  In  re  O'Brien,  29  Mont.  530. 
Nei'ada.  —  See  Wallace  v.  Reno,  27  Nev.  71. 
New  Jersey. —  Hoboken  v.  Goodman,  68  N.  J. 
L.  217. 

North  Carolina.  —  Bailey  v.  Raleigh,  130  N. 
Car.  209. 

Oregon.  —  Sandys  v.  Williams,  (Oregon  1905) 
80  Pac.  Rep.  642. 

South  Dakota.  —  Burke  v.  Collins,  (S.  Dak. 
1904)  99  N.  W.  Rep.  1 1 12. 

Tennessee.  —  Webster  v.  State,  110  Tenn. 
506. 

Virginia.  —  Danville  v.  Hatcher,  101  Va.  523. 

Legislature  Can  Prohibit  Sale  of  Malt  Liquor 
Whether  or  Not  Intoxicating.  —  Feibelman  v. 
State,  130  Ala.  122. 

207.  2.  Extent  of  Police  Power.  —  People 
v.  Griesbach,  211  111.  39,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  207. 

4.  Not  a  Taking  of  Property  Without  Due  Pro- 
cess of  Law. —  Busch  v.  Webb,  122  Fed.  Rep. 
655- 

6.  Not  an  Abridgment  of  Immunities  and  Privi- 
leges.—  Jordan  v.  Evansville,  163  Ind.  512; 
Hoboken  v.  Goodman,  68  N.  J.  L.  -217;  Sandys 
"'.  Williams,  (Oregon  1905)  80  Pac.  Rep.  642; 
Webster  v.  State,  110  Tenn.  506. 

20S.  3.  Constitutionality  of  Statutes  Regu- 
lating Sales  —  Connecticut.  —  Malmo's  Appeal, 
73  Conn.  232. 

Illinois.  —  People  v.  Griesbach.  211  111.  39. 

Indiana.  —  Jordan  v.  Evansville,  163  Ind. 
5'2- 

Kansas.  —  State  v.  Durein,  70  Kan.  1. 
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*20S.    3.  License  Laws  —  a.  In  General.  — See  note  5. 

*i01>.     An  Exeroiae  of  Police  Power.  —  See  note  3. 

Regulating  Conditions  upon  Which  Licenses  Granted,  —  See  notes  4,  12. 

910*   b,  S  tatutes  Restricting  to  Certain  Classes  of  Persons 

THE  R.IGHT  TO  SELL  —  Residents,  Male  Persons,  Citizens,  Etc.  —  See  note  6. 
Persons  of  Good  Moral  Character.  —  Sec  note  8. 
Druggists,  Physicians,  Etc.  —  See  note  9. 

911.  c.  Statutes  Requiring  Applicant  to  Give  Bond.  —  See 
note  1. 

d.  Statutes  Requiring  Consent  of  Persons  Living  in  Vi- 
cinity of  Proposed  Saloon.  —  See  note  7. 

52 12.    See  notes  I,  2,  3,  4. 

e.  Statutes  Prohibiting  Sales  or  Gifts  to  Certain  Classes 
of  Persons.  —  See  notes  6,  10,  11,  12. 

/.  Statutes  Prohibiting  Sales  and  Requiring  Closing  of 
Saloons  at  Certain  Times.  —  See  note  15. 

913.  g.  Statutes  Prohibiting  Employment  of  Women  and 
Children  in  Saloons.  —  See  notes  7,  10,  11. 


Louisiana.  —  New  Orleans  v.  Macheea,  112 
La.  559- 

Nevada.  —  See  Wallace  v.  Reno,  27  Nev.  71. 
New  Jersey.  —  Hoboken  v.  Goodman,  68  N. 
J.  L.  217. 

Oregon.  —  Sandys  v.  Williams,  (Oregon 
1905)  80  Pac.  Rep.  642. 

South  Dakota.  —  Burke  v.  Collins,  (S.  Dak. 
1904)  99  N.  W.  Rep.  1 1 12. 

Tennessee.  —  Harrell  v.  Speed,  113  Tenn. 
224,  106  Am.  St.  Rep.  814;  Webster  v.  State, 
(Tenn.  1903)  75  S.  W.  Rep.  1020. 

20N.  4.  Power  of  Legislature  to  Regulate  Man- 
ner of  Conducting  Traffic. —  Lofton  v.  Collins, 
71 1  Ga.  434  ;  Cullinan  v.  Burkard,  93  N.  Y.  App. 
Div.  31. 

A  Statute  Making  the  Place  of  Delivery  the 
Place  of  Sale  was  upheld  in  State  v.  Patterson, 
134  N.  Car.  612. 

5.  Constitutionality  of  Statutes  Requiring  Li- 
cense.—  State  v.  Barber,  (S.  Dak.  1904)  101 
N.  W.  Rep.  1078. 

209.  3.  Licensing  Sales  an  Exercise  of  Police 
Power.  —  Sandys  v.  Williams,  (Oregon  1905) 
80  Pac.  Rep.  642;  State  v.  Barber,  (S.  Dak. 
1904)  101  N.  W.  Rep.  1078. 

4.  Imposing  Conditions  upon  Which  License 
Granted. — Adams  v..  Cronin,  29  Colo.  499; 
Burke  v.  Collins,  (S.  Dak.  1904)  99  N.  W.  Rep. 
1 1 12;  State  v.  Barber,  (S.  Dak.  1904)  101  N. 
W.  Rep.  1078;  Webster  v.  State,  no  Tenn. 
506,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  209. 

12.  Permitting  Liquor  to  Be  Drunk  on  Premises. 
—  A  state  may  prohibit  liquors  from  being 
drank  at  the  place  of  business  of  druggists  by 
whom  sold;  and  the  fact  that  a  druggist  is  also 
a  practicing  physician  does  not  entitle  him  to 
prescribe  liquor  for  his  patients  and  allow  them 
to  drink  it  in  his  store.  State  v.  Finney,  178 
Mo.  385. 

210.  6.  Statutes  Limiting  Right  to  Sell,  to 
Citizens  of  United  States.  —  See  Adams  v. 
Cronin,  29  Colo.  499,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  210  et  sea. 

8.  Statutes  Restricting  Right  of  Sale,  to  Persons 
of  Good  Character. • — Burke  v.  Collins,  (S.  Dak. 
1904)  99  N.  W.  Rep.  m 2. 


9.  Statutes  Restricting  Right  to  Sell,  to  Drug- 
gists. —  Carthage  v.  Carlton,  99  111.  App.  338. 

Not  Class  Legislation. —  See  Carthage  v.  Carl- 
ton, 99  111.  App.  338. 

211.  1.  Constitutionality  of  Statutes  Requir- 
ing Bond.  —  Cullinan  v.  Burkard,  93  N.  Y.  App. 
Div.  31. 

7.  Statutes  Requiring  Consent  of  Persons  Living 
in  Vicinity  Valid. —  People  v.  Griesbach,  21 1  111. 
39,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  2ii  ;  Martens  v.  People,  186  111.  314; 
Boomershine  v.  Uline,  159  Ind.  502,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  2ti. 

Provisions  Held  Valid.  — An  ordinance  re- 
quiring a  petition  of  two-thirds  of  the  free- 
holders in  the  block  where  the  saloon  is  to  be 
located  to  accompany  the  application  for  a  li- 
cense.   Martens  v.  People,  186  111.  314. 

212.  1.  Not  in  Violation  of  Fourteenth 
Amendment. — Boomershine  v.  Uline,  159  Ind. 
502,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  212. 

2.  Not  a  Delegation  of  Legislative  Power.  — 
Boomershine  v.  Uline,  159  Ind.  502,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  212. 

3.  Not  in  Violation  of  Interstate  Commerce 
Clause.  —  Boomershine  v.  Uline,  159  Ind.  502, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  212. 

4.  Not  in  Restraint  of  Trade. —  Boomershine  v. 

Uline,  159  Ind.  502,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  212. 

6.  Sales  to  Minors.  —  Stephens  v.  State,  (Tex. 
Crim.  1905)  85  S.  W.  Rep.  797. 

10.  Sales  to  Students.  —  Peacock  v.  Limburger, 
(Tex.  Civ.  App.  1902)  67  S.  W.  Rep.  518. 

11.  Not  Class  Legislation,  Nor  in  Violation  of 
Due  Process  of  Law. —  Peacock  v.  Limburger, 
(Tex.  Civ.  App.  1902)  67  S.  W.  Rep.  518. 

12.  Not  in  Violation  of  State  Constitutions.  — 
Peacock  v.  Limburger,  (Tex.  Civ.  App.  1902) 
67  S.  W.  Rep.  518. 

15.  Statutes  Prohibiting  Sales  on  Sunday  Valid. 
—  Ex  p.  Brown,  (Tex.  Crim.  1901)  61  S.  W. 
Rep.  396. 

213.  7.  Prohibiting  Employment  of  Women 

in  Saloons. —  Hoboken  v.  Goodman,  68  N.  J.  L. 
217. 
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213.  h.  Screen  Laws.  —  See  note  12. 

214.  i.  Statutes  Prohibiting  Sales  in  Certain  Localities. —  See 
note  1 1. 

215.  j.  Statutes  Authorizing  Revocation  of  License.  —  See 
notes  7,  9,  12. 

216.  4.  Statutes  Declaring  What  Liquors  Shall  Be  Deemed  Intoxicating.  — 

See  note  6. 

5.  Statutes  Discriminating  Against  Liquors  of  Other  States  and  Countries 
—  In  Respect  to  Right  of  Sale.  —  See  notes  7,  8.  , 

Violation  of  Interstate  Commerce  Clause.  —  See  note  9. 

Denial  of  Immunities  and  Privileges  of  Citizens.  —  See  note  1 1. 

217.  In  Respect  to  Taxation.  —  See  notes  I,  3. 

Construction  of  Statutes  Unconstitutional  in  Part.  — -  See  note  5- 

6.  Statutes  Forbidding  Gifts  of  Liquors.  —  See  note  6. 

218.  10.  Statutes  Imposing  Fine  and  Imprisonment  for  Violation  of  Liquor 
Laws.  —  See  note  7. 

219.  12.  Statutes  Providing  for  Forfeiture  of  Liquors  Illegally  Kept. — See 
note  3. 

Right  to  Trial  hy  Jury.  —  See  note  6. 


213.  10.  Statutes  Not  Objectionable  for  Dis- 
crimination.—  Hoboken  v.  Goodman,  68  N.  J. 
L.  217. 

11.  Ordinance  Prohibiting  Admission  of  Women 
to  Wineroom  for  Purpose  of  Obtaining  Liquor.  — 

Cronin  v.  Adams,  192  U.  S.  108,  affirming  29 
Colo.  488;  Cronin  v.  Denver,  192  U.  S.  115, 
affirming  29  Colo.  503. 

12.  Statutes  Prohibiting  Obstructions  During 
Times  When  Sales  Forbidden  Upheld.  —  Wash- 
ington v.  Gallagher,  5  Ohio  Dec.  562,  7  Ohio 
N.  P.  511.  See  also  People  v.  White,  127  Mich. 
428,  8  Detroit  Leg.  N.  397. 

214.  11.  Prohibition  of  Sales  Near  Schools. 

—  Webster  v.  State,  (Tenn.  1903)  75  S.  W. 
Rep.  1020. 

215.  7  Statutes  Providing  for  Revocation  of 
License. —  Webster  v.  State,  no  Tenn.  506,  cit- 
ing 17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
215- 

9.  Newman  v.  Lake,  70  Kan.  848 ;  Wallace  v. 
Reno,  27  Nev.  71. 

12.  Not  a  Taking  of  Property  Without  Due 
Process  of  Law.  —  Wallace  v.  Reno,  27  Nev. 
71- 

216.  6.  Legislature  Cannot  Make  That  Intox- 
icating Which  Is  in  Fact  Not  Intoxicating.  — 

State  v.  O'Conncll,  99  Me.  61. 

7.  Statutes  Prohibiting  Sales  of  Foreign  Liquors 

—  View  that  They  Are  Constitutional.  —  Douthit 
v.  State,  98  Tex.  344. 

8.  View  that  They  Are  Unconstitutional.  — 
Com.  v.  Petranich,  183  Mass.  217;  State  v. 
Scampini,  77  Vt.  92. 

9.  Statutes  Held  to  Violate  Interstate  Commerce 
Clause. — Com.  v.  Petranich,  183  Mass.  217. 

11.  Statutes  Held  to  Violate  Fourteenth  Amend- 
ment. —  State  v.  Scampini,  77  Vt.  92. 

217.  1.  Discriminative  Taxation  Against 
Foreign  Liquors.  —  Minneapolis  Brewing  Co.  v. 
McGillivray,  104  Fed.  Rep.  258;  State  v.  Zopby, 
14  S.  Dak.  119,  86  Am.  St.  Rep.  741. 

3.  Statutes  Held  to  Violate  Interstate  Commerce 
Clause.  —  Minneapolis  Brewing  Co.  v.  McGil- 
livray, 104  Fed.  Rep.  258;  State  v.  Zophy,  14  S. 
Dak.  tio.  86  Am.  St.  Rep.  741. 

Particular  Statutes  Held   Unconstitutional.  -  - 


A  statute  which  imposes  a  license  fee  for 
wholesaling  brewed  or  malt  liquors,  manufac- 
tured in  another  state,  is  void  if  no  such  license, 
is  required  of  persons  who  manufacture  in  the 
state  and  pay  a  manufacturer's  license.  Minne- 
apolis Brewing  Co.  v.  McGillivray,  104  Fed. 
Rep.  258;  State  v.  Zophy,  14  S.  Dak.  119,  86 
Am.  St.  Rep.  741. 

5.  Construction  of  Statutes  Unconstitutional  in 
Part.  —  Wallace  v.  Cubanola,  70  Ark.  395; 
Ex  p.  Federwitz,  130  Cal.  xviii,  62  Pac.  Rep. 
935;  Com.  v:  Petranich,  183  Mass.  217;  State 
v.  Scampini,  77  Vt.  92. 

6.  Constitutionality  of  Statutes  Forbidding 
Gifts  of  Liquors.  —  Litch  v.  People,  19  Colo. 
App.  421. 

21  §.    7.  Statutes  Held  Constitutional. — A 

provision  fixing  the  punishment  for  violation 
of  the  closing  laws  at  a  fine  of  not  Jess  than 
one  hundred  nor  more  than  five  hundred  dollars 
or  imprisonment  for  not  less  than  six  nor  more 
than  eighteen  months,  or  by  both,  at  the  dis- 
cretion of  the  court,  is  not  unconstitutional. 
Cardillo  v.  People,  26  Colo.  355. 

An  ordinance  providing  a  punishment  by  fine 
of  not  less  than  twenty-five  nor  more  than  two 
hundred  dollars,  or  by  imprisonment  in  the 
city  jail  for  not  less  than  ten  nor  more  than 
sixty  days,  for  violation  of  an  ordinance  that 
prohibits  the  permitting  of  females  in  their 
places  of  business  by  persons  maintaining 
saloons,  etc.,  is  not  unconstitutional.  State  v. 
Nelson,  10  Idaho  522. 

A  fine  of  three  hundred  dollars  is  not  so 
disproportionate  to  the  offense  of  keeping  in- 
toxicating liquor  for  sale  without  a  license  as 
to  justify  the  court  in  questioning  the  action 
of  the  legislature  in  prescribing  it.  State  v. 
Constantino,  76  Vt.  192. 

21!>.  3.  Statutes  Providing  for  Forfeiture  of 
Liquors  Illegally  Kept.  —  Ferguson  v.  Josey, 
70  Ark.  94;  Sothman  v.  State,  66  Neb.  302. 

6.  Not  Violation  of  Right  to  Jury  Trial.  — 
Kirkland  v.  State,  72  Ark.  171,  105  Am.  St. 
Rep.  25  ;  Sothman  v.  State,  66  Neb.  302. 

Right  to  Appeal  to  Court  of  Last  Resort.  — 
See  Sothman  v.  State,  66  Neb.  302. 
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220.    14.  Statutes   Forbidding   Kecovery  for   Liquors   Illegally  Sold  and 

Authorizing  Recovery  Back  of  Money  Paid  Therefor.  —  See  notes  i,  2. 

15.  Statutes  Declaring  Places  for  Manufacture  and  Sale  Nuisances.  — 

See  note  3. 

991.  "  See  note  2. 

21.  Town  Agent  System  of  License  and  Sales  —  [Dispensary  Acts].  —  See 
note  ga.  • 

993.  24.  Statutes  Authorizing  Taxes  or  License  Fees  —  License  Fees  Not  Taxes. 
—  See  notes  I,  2,  3. 

Must  Be  Uniform.  —  See  note  8. 
'■£'21.    See  notes  2,  3. 

25.  Statutes  Delegating  Legislative  Power.  —  See  notes  5,  6. 
These  Statutes  Are  Complete  in  Themselves.  —  See  note  7. 
225.    See  note  2. 

Illustrations.  —  See  notes  4,  6. 


220.  1.   Provisions  Held  Constitutional.  — 

A  statute  providing  that  no  action  shall  be 
maintained  for  intoxicating  liquors  purchased 
out  of  the  state  for  sale  therein  in  violation 
of  law.  is  constitutional.  Corbin  v.  Houlehan, 
(Me.  1005)  61  Atl.  Rep.  131. 

2.  Corbin  v.  Houlehan,  (Me.  1905)  61  Atl. 
Rep.  131. 

Does  Not  Violate  Obligation  of  Contracts  When 

Not  Retroactive  in   Effect.  —  Corbin  v.  Houle- 
han, (Me.  1905)  61  Atl.  Rep.  131. 
Does  Not  Deny  Equal  Protection  of  Laws.  — 

Corbin  v.  Houlehan,  (Me.  1905)  61  Atl.  Rep. 

131- 

3.  Constitutionality  of  Laws  in  Regard  to  Liquor 
Nuisances.  —  State  v.  McManus,  65  Kan.  720. 

221.  2.  Right  to  Jury  Trial.  —  Kirkland  v. 

State,  72  Ark.  171,  105  Am.  St.  Rep.  25. 

9<7.  Dispensary  Acts  Held  Constitutional  under 
Police  Power.  —  Farmville  v.  Walker,  101  Va. 
323.  99  Am.  St.  Rep.  870. 

Not  a  Revenue  Measure. —  Sheppard  v .  Dowl- 
ing,  127  Ala.  1,  85  Am.  St.  Rep.  68;  Farm- 
ville v.  Walker.  101  Va.  323,  99  Am.  St.  Rep.  870. 

Does  Not  Create  a  Monopoly.  —  Garsed  v. 
Greensboro,  126  N.  Car.  159;  Guy  v.  Cumber- 
land County,  122  N.  Car.  471. 

Is  Not  Class  or  Unequal  Legislation.  —  Shep- 
pard v.  Dowling,  127  Ala.  1,  85  Am.  St.  Rep.  68. 

Unconstitutional  Delegation  of  Legislative  Pow- 
ers.—  Mitchell  v.  State,  133  Ala.  65,  134  Ala. 
392. 

Does  Not  Violate  Provision  of  Bill  of  Rights.  — 

Sheppard  v.  Dowling,  127  Ala.  1,  85  Am.  St. 

Rep.  68. 

Pecuniary  Interest  of  Commissioners  Not  Allow- 
able.—  Mitchell  v.  State,  133  Ala.  65,  134  Ala. 

392. 

Provision  that  Corporations  Shall  Not  Engage  in 
Business  Not  Authorized  by  Charter.  —  Sheppard 
v.  Dowling,  127  Ala.  1,  8s  Am.  St.  Rep.  68. 

Not  a  Violation  of  Interstate  Commerce  Clause. 

—  Sheppard  v.  Dowling,  127  Ala.  1,  85  Am. 
St.  Rep.  68. 

Act  Unconstitutional  in  Part.  —  Garsed  v. 
Greensboro.  126  N.  Car.  159;  Bennett  v.  Swain 
County,  125  N.  Car.  468. 

Alabama  Act  Held  Unconstitutional.  —  Harlan 
v.  State,  136  Ala.  150. 

Power  of  Municipality  to  Establish  Dispensary. 

—  Lofton  v.  Collins,  117  Ga.  434;  Barnesville 
v.  Murphy,  113  Ga.  779. 


General  Statutes  Not  Repealed  by  Dispensary 
Act.  —  State  v.  Smith,  126  N.  Car.  1057. 

Local  Option  Law  Does  Not  Repeal  or  Modify 
Dispensary  Act. —  Butler  v.  Merritt,  113  Ga. 
238. 

Notice  of  Establishment  Necessary.  —  Bur- 
roughs School  v.  Board  of  Control,  62  S. 
Car.  68. 

Illegal  Dispensary  Not  a  Blind  Tiger,  —  Can- 
non v.  Merry,  116  Ga.  291. 

Illegal  Dispensary  Not  a  Nuisance.  —  Pike 
County  Dispensary  v.  Brundidge,  13  Ala.  193. 

Division  of  Profits  Not  Interfered  with  by  Equity. 
—  Clarke  County  v.  Herrington,  113  Ga.  237. 

Sales  to  Dispensary  on  Credit.  —  Bluthenthal 
v.  Headland,  132  Ala.  249,  90  Am.  St.  Rep.  904. 

223.  1.  License  Fees  Not  Taxes.  —  Scalzo 
v.  Sackett,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N. 
Y.)  543- 

2.  Minneapolis  Brewing  Co.  v.  McGillivray, 
104  Fed.  Rep.  258;  Ristine  v.  Clements,  31  Ind. 
App.  338. 

3.  Size  of  Fee  Does  Not  Make  It  a  Tax.  — 
Duluth  Brewing,  etc.,  Co.  v.  Superior,  (C.  C. 
A.)  123  Fed.  Rep.  353. 

8.  Principle  of  Uniformity  Explained.  —  State 
v.  Bengsch,  170  Mo.  115,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  223. 

224.  2.  Legislature  May  Classify  Different 
Kinds  of  Dealers.  —  Webster  v.  State,  no  Tenn. 
506. 

3.  Legislature  May  Exempt  Manufacturers.  — 

Webster  v.  State,  no  Tenn.  506. 

5.  Delegating  Authority.  —  Malmo's  Appeal, 
73  Conn.  232;  In  re  O'Brien,  29  Mont.  530; 
Hoboken  v.  Goodman,  68  N.  J.  L.  217;  State  v. 
Barber,  (S.  Dak.  1904)  101  N.  W.  Rep.  1078. 
See  also  McGonnell's  License,  24  Pa.  Super. 
Ct.  642. 

6.  Enactment  of  Law  to  Take  Effect  upon  Con- 
tingency Valid.  —  In  re  O'Brien,  29  Mont.  530. 

7.  The  Law  Itself  Prohibits  Sale  Unless  Pr- 
quired  Conditions  are  Complied  with.  —  Slate 
v.  Barber,  (S.  Dak.  1904)  101  N.  W.  Rep.  1078. 

225.  2.  Making  Repeal  of  Statute  Depend °nt 
upon  Vote.  —  McGonnell's  License,  24  Pa. 
Super.  Ct.  642. 

4.  Hoop  v.  Affleck,  162  Ind.  564;  Wilcox  v. 
Bryant,  156  Ind.  379. 

6.  Power  Cannot  Be  Conferred  on  Sanitary  Dis- 
trict.—  In  re  Werner,  129  Cal.  567. 

A  Dispensary  Act  Delegating  the  Power  to  Com- 
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225.  26.  Statutes  Prescribing  Rules  of  Evidence.  —  See  notes  7,  9. 

226.  See  notes  2,  6. 

27.  Statutes  Prescribing  Rules  of  Pleading.  —  See  note  10. 

227.  28.  Title  and  Subject-matter  of  Statutes  —  b.  APPLICATION  OF  CON- 
STITUTIONAL PROVISIONS  —  (1)  What  Enactments  Valid  under  Title  "To 
Regulate"  or  "  Restrain  "  • —  Statutes  Held  Valid.  —  See  note  8. 

229.  (3)  Miscellaneous  —  Regulating  Elections.  —  See  note  6. 

230.  29.  Who  May  Question  Validity  of  Statute.  —  See  note  1. 
IV.  License  Laws  —  1.  Definition  of  License.  —  See  note  2. 

3.  Nature  and  Effect  of  License  —a.  In  General.  —  See  notes  6,  7. 

231.  b.  Rights  of  Partners  under  License.  —  See  notes  5,  7. 

c.  Right  of  Licensee  to  Sell  by  Agent.  —  See  notes  10, 11,  12. 

232.  See  notes  1,  4. 


missioners  to  determine  whether  the  liquor 
traffic  should  be  absolutely  prohibited  or  not 
is  unconstitutional.  Mitchell  v.  State,  133  Ala. 
65. 

2*25.  7.  Possession  Presumptive  Evidence  of 
Violation. —  Parsons  v.  State,  61  Neb.  244. 

Statute  Making  Possession  Evidence  of  Illegal 
Intent  Valid.  —  State  v.  Sheppard,  64  Kan. 
451- 

9.  Presumption  from  Presence  of  People  in 
Saloon  During  Prohibited  Days.  —  McNulty  v. 
Toof,  116  Ky.  202. 

Presence  of  People  in  Saloon  After  Closing  Hour 
Prima  Facie  Evidence  of  Permitting  Them  to  Re- 
main. —  Cardillo  v.  People,  26  Colo.  355. 

226.  2.  Presumption  from  Sale  or  Keeping 
that  Sale  or  Keeping  Is  Illegal.  —  State  v.  Shep- 
pard, 64  Kan.  451. 

6.  Does  Not  Deny  Defendant  Fair  Jury  Trial.  — 
Parsons  v.  State,  61  Neb.  244. 

Not  Repugnant  to  Guaranty  of  Trial  by  Jury.  — 
State  v.  Sheppard',  64  Kan.  451. 

Does  Not  Violate  Provision  Against  Incriminat- 
ing Evidence.  —  Parsons  v.  State,  61  Neb.  244. 

Not  Repugnant  to  Guaranty  of  Due  Process  of 
Law.  —  State  v.  Sheppard,  64  Kan.  451. 

10.  Statute  Requiring  Verified  Answer.  — 
A  provision  that,  unless  the  liquor  tax  certificate 
holder,  by  filing  a  verified  answer,  raises  an 
issue  as  to  a  material  fact,  in  a  proceeding  for 
the  revocation  of  the  certificate,  the  certificate 
shall  be  canceled,  is  unconstitutional,  as  it  is 
a  taking  of  property  without  due  process  of 
law,  and  it  compels  the  holder  to  confess  his 
guilt.  Matter  of  Cullinan,  82  N.  Y.  App.  Div. 
445;  Matter  of  Cullinan,  (Supm.  Ct.  Spec.  T.) 
40  Misc.  (N.  Y.)  423.  See  also  Matter  of  Peck, 
167  N.  Y.  391. 

A  provision  that  an  unverified  answer  may 
be  filed  makes  the  provision  constitutional,  but 
if  the  licensee  does  not  file  an  answer  the  cer- 
tificate cannot  be  revoked  except  upon  sufficient 
proof  of  violation  of  the  law.  Matter  of  Culli- 
nan, (Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.) 
392,  affirmed  89  N.  Y.  App.  Div.  613. 

227.  8.  Where  the  Title  of  an  Act  Is  "An 
Act  Relating  to  Intoxicating  Liquors."  —  State 
v.  Owens,  9  Kan.  App.  595. 

22».  6.  Titles  Held  Insufficient  to  Cover  Pro- 
visions of  Statute.  —  In  re  Werner,  1 29  Cal. 
567;  State  v.  Davis,  130  Ala.  148,  89  Am.  St. 
Rep.  23. 

Titles  Held  Sufficient  to  Cover  Provisions  of 

Statute.  —  State  v.  Sheppard,  64  Kan.  451; 
Wilson  v.  Herink,  64  Kan.  607  ;  St.  Anthony  v. 


Brandon,  10  Idaho  205  ;  Brass  v.  State,  45 
Fla.  1. 

2'JO.  1.  Who  May  Question  Validity  of  Statute. 

—  State  v.  Donovan,  10  N.  Dak.  203. 

2.  License  Defined.  —  Carbondale  v.  Wade, 
106  111.  App.  654;  Feigenspan  v.  Mulligan,  63 
N.  J.  Eq.  179- 

License  Not  Property.  —  Carbondale  v.  Wade, 
106  111.  App.  654. 

License  Not  an  Office. — Hargett  v.  Bell,  134 
N.  Car.  394. 

License  Not  a  Franchise.  —  Martens  v.  Peo- 
ple, 186  111.  314;  Hargett  v.  Bell,  134  N.  Car. 
394- 

License  Not  a  Contract.  —  Carbondale  v. 
Wade,  106  111.  App.  654;  State  v.  Harrison, 
162  Ind.  542. 

License  Not  Letters  Patent.  —  Hargett  v.  Bell, 
134  N.  Car.  394. 

6.  Conditions  on  Which  Granted.  —  See  Adams 
v.  Cronin,  29  Colo.  499 ;  Carbondale  v.  Wade, 
106  III.  App.  654;  Barnett  v.  Pemiscot  County, 
in  Mo.  App.  693;  Parrent  v.  Little,  72  N.  H. 
566. 

7.  Licenses  Subject  ",o  Modification  or  Revoca- 
tion by  Legislature.  —  McConkie  v.  Remley, 
119  Iowa  512;  Barnett  v.  Pemiscot  County  Ct., 
1 1 1  Mo.  App.  693. 

Connecticut  —  License  Subject  to  Attachment 
and  Execution.  —  Quinnipiac  Brewing  Co.  v. 
Hnckbarth,  74  Conn.  392. 

231.  5.  License  May  Be  Granted  to  Firm. — 
See  State  v.  Scott,  96  Mo.  App.  620 ;  Ward  v. 
Taylor  County  Ct.,  51  W.  Va.  102. 

The  Expression  "  A  Male  Person  over  the  Age," 
etc.,  does  not  include  a  partnership.  State  v. 
Golding,  28  Ind.  App.  233. 

7.  License  to  One  Member  No  Protection  to 
Other  Members.  —  Plisson  v.  Skinner,  5  N.  W. 
Ter.  391. 

10.  License  Protects  Agent.  —  Smith  v.  State, 
109  Ga.  227;  State  v.  Barnett,  111  Mo.  App. 
688.  See  also  State  v.  Dudley,  33  Ind.  App. 
640. 

11.  Licensee  May  Sell  by  Agent.  —  Smith  v. 
State,  109  Ga.  227 ;  State  v.  Dudley,  33  Ind. 
App.  640 :  State  v.  Russell,  99  Mo.  App.  373 ; 
State  t.  Hatnmack,  93  Mo.  App.  521. 

12.  Sales  Must  Be  Within  Scope  of  License.  — 
State  v.  Lucas,  94  Mo.  App.  117. 

232.  1.  Removal  of  Licensee  from  County.  — 
Compare  State  v.  Dudley,  33  Ind.  App.  640. 

4.  Sales  Must  Be  at  Place  Authorized  bv  License. 

—  U.  S.  v.  Powers.  1  Alaska  180;  Bonnie  v. 
Perry,  78  S.  W.  Rep.  208,  25  Ky.  L.  Rep.  1560. 
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933.   d.  License  Does  Not  Pass  to  Personal  Representatives. 

—  Sec  note  5. 

e.  Right  to  Assign  or  Transfer  License  —  (1)  License  Not 
Assignable  Without  Statutory  Authority  Therefor.  —  See  notes  7,  8. 
'21111.    See  notes  2,  3. 

(2)  Under  Statutes  Authorizing  Assignment  —  in  Pennsylvania.  —  See 


notes  4,  5. 
234. 


235. 


23«. 
237. 


See  note  3. 

In  Connecticut.  —  See  note  4. 

New  York.  —  See  notes  6,  8,  9,  10. 

[Kentucky.  —  See  note  IOtf.] 

(3)  Transfer  of  Ucense  to  Other  Place  or  Building.  —  See  note  1. 
Right  of  Transfer  to  Other  Premises  under  Pennsylvania  Statute.  —  See  note  3. 

/.  Right  to  Mortgage  License.  —  See  note  5. 
g.  Duration  of  Term  of  License. —  See  note  6. 

4.  Right  to  License  Not  Absolute  Right.  —  See  note  5. 

5.  License  Subject  to  Laws  in  Force  "When  Granted.  —  See  note  8. 

6.  Number  of  Licenses  Required  —  a.  Different  Places  of  Busi- 


ness. —  See  notes  2,  3. 

'2:5*2.  5.  Right  of  Personal  Representatives  to 
Conduct  Business  under  License.  —  McGinnis  v. 
Mcdway,  17G  Mass.  67. 

7.  License  Not  Assignable  in  Absence  of  Statute 

—  Young  v.  Stevenson,  (Ark.  1905)  86  S.  W 
Rep.  1000;  State  v.  Dudley,  33  Ind.  App.  640 
Sawyer  v.  Sanderson,  113  Mo.  App.  233 
Mitchell  v.  Branliam,  104  Mo.  App.  480 
Feigenspan  v.  Mulligan,  63  N.  J.  Eq.  179, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  232;  Walsh  v.  Walper,  3  Ont.  L.  Rep.  138. 

8.  License  a  Personal  Privilege  —  Indiana.  — 
State  v.  Dudley,  33  Ind.  App.  640. 

Kentucky.  —  Bonnie  v.  Perry,  78  S.  W.  Rep. 
208.  25  Ky.  L.  Rep.  1560. 

Massachusetts.  —  McGinnis  v.  Medway,  176 
Mass.  67. 

Missouri.  —  Sawyer  v.  Sanderson,  113  Mo. 

App.  233. 

Nebraska.  —  In  re  Tierney,  (Neb.  1904)  99 
N.  W.  Rep.  518;  In  re  Krug,  (Neb.  1904)  101 
N.  W.  Rep.  242. 

Oklahoma.  —  Watkins  v.  Grieser,  11  Okla. 
302. 

233.  2.  Agreement  to  Assign  License  Void. 

—  Mitchell  y.  Branham,  104  Mo.  App.  480. 

3.  A  Creditor  to  Whom  a  License  Has  Been 
Assigned  Is  Not  Liable  for  Its  Value  to  a  Trustee 
in  Bankruptcy.  Bonnie  v.  Perry,  78  S.  W.  Rep. 
208,  25  Ky.  L.  Rep.  1560. 

4.  Pennsylvania  Statute.  —  See  Cronin  v. 
Sharp,  16  Pa.  Super.  Ct.  76. 

5.  Transfer  Allowed  in  Proper  Case.  —  Beese's 
License,  28  Pa.  Co.  Ct.  353- 

234.  3.  May  Be  Transferred  Before  Taken 
Out.  —  Keifer's  License,  21  Pa.  Super.  Ct.  512. 

4.  Connecticut  Statute  —  Appeal  from  Decision 
of  Commissioners  Allowing  Transfer  of  License.  — 
Wakeman's  Appeal,  74  Conn.  313. 

6.  License  Transferable.  —  Niles  v.  Mathusa, 
162  N.  Y.  546,  affirming  20  N.  Y.  App.  Div. 
483  ;  McNeeley  v.  Welz,  166  N.  Y.  124. 

8.  Certificate  Has  Status  of  Property.  —  Niles 
v.  Mathusa,  162  N.  Y.  546;  Matter  of  Lyman, 
59  N.  Y.  App.  Div.  217;  Matter  of  Cullinan, 
94  N.  Y.  App.  Div.  445  ;  Matter  of  Cullinan, 
82  N.  Y.  App.  Div.  445.    See  also  Sealzo  v. 


Sackett,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.) 
543;  People  v.  Lyman,  59  N.  Y.  App.  Div.  172. 

Certificate  a  Mere  Chose  in  Action.  —  Niles 
v.  Mathusa,  162  N.  Y.  546;  Knapp  v.  Scanlin, 
(County  Ct.)  36  Misc.  (N.  Y.)  756;  McNeeley 
v.  Welz,  166  N.  Y.  124. 

9.  Assignment  Paramount  to  Claim  of  Judgment 
Creditor.  — Niles  v.  Mathusa,  162  N.  Y.  54E. 

10.  Right  of  Assignee  to  Rebate.  —  Matter 
of  Lyman,  59  N.  Y.  App.  Div.  217;  People  v. 
Cullinan,  168  N.  Y.  258;  People  v.  Lyman, 
(Supm.  Ct.  Spec.  T.)  33  .  Misc.  (N.  Y.)  243; 
People  v.  Lyman,  59  N.  Y.  App.  Div.  172;  Peo- 
ple v.  Hilliard,  81  N.  Y.  App.  Div.  71,  affirmed 
178  N.  Y.  582;  Matter  of  Cullinan,  87  N.  Y. 
App.  Div.  47. 

Filing  an  Assignment.  —  Niles  v.  Mathusa, 
162  N.  Y.  546,  affirming  20  N.  Y.  App.  Div. 
483- 

Right  of  Assignee  to  Intervene.  —  Matter  of 
Cullinan,  94  N.  Y.  App.  Div.  445. 

10a.  Kentucky  Statute.  —  By  Ky.  Stat.  1903, 
§  4198,  when  the  owner  of  a  license  dies,  or 
sells  his  stock  or  place  of  business,  the  authori- 
ties may  renew  the  license,  but  cannot  be  re- 
quired to.  Bonnie  v.  Perry,  78  S.  W.  Rep.  208, 
25  Ky.  L.  Rep.  1560. 

235.  1.  Transfer  of  License  to  Other  Place  or 
Building.  —  Kellar's  Petition,  9  Pa.  Dist.  340. 

3.  See  Kellar's  Petition,  9  Pa.  Dist.  340. 

5.  Mortgage  of  License.  —  See  Niles  v.  Ma- 
thusa, 162  N.  Y.  546,  affirming  20  N.  Y.  App. 
Div.  483. 

Construction  of  Mortgage.  —  McNeeley  v. 
Welz,  166  N.  Y.  124,  affirming  20  N.  Y.  App. 
Div.  566. 

6.  Term  of  License  Usually  One  Year.  —  See 

People  v.  Mount,  186  111.  560;  Hensley  v.  Met- 
calfe County  Ct.,  115  Ky.  810. 

236.  5.  No  Vested  Right  to  License.  — 
Busch  v.  Webb,  122  Fed.  Rep.  655;  Malmo's 
Appeal,  72  Conn.  1  ;  Jordan  v.  Evansville,  t63 
Ind.  512;  Sandys  v.  Williams,  (Oregon  1905) 
80  Pac.  Rep.  642.  See  also  Farming's  License, 
23  Pa.  Super.  Ct.  622. 

8.  Hoboken  v.  Greiner,  68  N.  J.  L.  592. 

237.  2.  Separate  License  Required  for  Each 
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237, 

note  5. 
238. 

239. 

note  6. 
240. 


241. 
242. 


b.  Different  Kinds  of  Business. —  See  note  4. 

c.  Licenses  Required  by  Different  Jurisdictions.  —  See 

See  note  2. 

Federal  License  No  Protection  in  Violating  State  Laws.  —  See  note  J. 

7.  What  Places  May  Be  Licensed.  —  See  note  5. 

8.  Eligibility  of  Applicant  for  License  —  Kesidence,  Citizenship,  Etc.  —  See 

Corporations  and  Partterships.  —  See  note  4. 

9.  Fitness  and  Moral  Qualifications  of  Applicant.  —  See  notes  5,  6. 
Other  Immorality  than  Habit  of  Becoming  Intoxicated.  —  See  note  8. 
Violation  of  Liquor  Laws.  —  See  notes  4,  6,  7,  8. 

10.  Power  to  Grant  Licenses — a.  In  General.  —  See  note  10. 
See  notes  1,  3. 


Place  of  Business. —  Matter  of  Lyman,  59  N.  Y. 
App.  Div.  217. 
237.    3.  What  Is  Sale  at  Place  of  Manufacture. 

—  Crass  v.  Com.,  (Ky.  1900)  56  S.  W.  Rep. 
981. 

License  to  Sell  at  Specified  Place  Does  Not 
Authorize  Peddling.  —  Teoli  v.  Nardolillo,  23 
R.  I.  87. 

Eight  of  Agent  to  Sell  at  Places  Other  than  That 
Occupied  by  Principal. —  See  State  v.  Jones,  88 
Minn.  27. 

4.  In  Delaware  a  manufacturer  of  beer  is  not 
required  to  secure  a  license  to  sell  if  he  already 
has  a  manufacturer's  license.  In  re  Bieder- 
man,  3  Penn.  (Del.)  284. 

5.  Several  Licenses  Required  by  Different  Juris- 
dictions. - —  Los  Angeles  County  v.  Eikenberry, 
131  Cal.  461. 

Sale  on  Steamboat. — A  person  selling  liquor 
on  a  steamboat  at  a  port  within  the  state  is 
subject  to  a  license  imposed  by  the  state,  al- 
though the  boat  is  owned  by  a  corporation  of 
another  state,  and  is  engaged  in  traffic  between 
the  two  states.  Foppiano  v.  Speed,  113  Tenn. 
167.  affirmed  199  U.  S.  501  ;  Harrell  v.  Speed, 
113  Tenn.  224,  106  Am.  St.  Rep.  814. 

23fc.  2.  Municipal  Licenses  —  Necessity  of 
County  License. —  Los  Angeles  County  v.  Eiken- 
berry. 1 3 1  Cal.  461. 

7.  Applications  of  Rule.  —  Selling  liquor  by  the 
drink  at  the  bar  of  a  steamer  is  not  interstate 
commerce.  Foppiano  v.  Speed,  113  Tenn.  167, 
affirmed  199  U.  S.  501;  Harrell  v.  Speed,  113 
Tenn.  224,  106  Am.  St.  Rep.  814. 

239.  5.  A  Place  in  Which  Grocery  or  Other 
Mercantile  Business  Is  Carried  On  cannot  be 
granted  a  license  to  sell  by  the  drink  in  New 
Jersey.  Peer  v.  Excise  Com'rs,  70  N.  J.  L. 
496. 

Pennsylvania  —  No  License  in  Place  of  Amuse- 
ment. —  Martz's  License,  1 2  Pa.  Super.  Ct. 
521. 

Eating  Houses,  Restaurants,  and  Saloons.  — 

The  sale  of  soda  water  and  ice  cream  in  a 
drug  store  docs  not  prevent  a  permit  to  sell 
liquor  under  a  statute  providing  that  such  a 
permit  shall  not  be  granted  to  keepers  of  eating 
nouses,  restaurants,  and  saloons.  Matter  of 
Henery,  124  Iowa  358. 
License  at  Place  Other  than  That  of  Manufacture. 

—  A  corporation  authorized  by  the  laws  of 
Pennsylvania  to  engage  in  the  brewing  business 
may  be  granted  a  license  to  sell  its  product, 


as  a  wholesale  dealer,  at  a  location  not  the 
place  of  manufacture.  Pittsburg  Brewing  Co.'s 
License,  12  Pa.  Super.  Ct.  129. 

6.  Must  Be  Continuous  Resident  of  Township.  — 
State  v.  Dudley,  33  Ind.  App.  640. 

A  Wholesale  License  to  Sell  Liquors  Will  Not 
Be  Granted  to  a  Hotelkeeper  in  Dclazuare.  —  In 
re  Mundy,  3  Penn.  (Del.)  282. 

"  Real  Resident  Holder  and  Occupier  "  —  English 
Beerhouse  Act.  —  See  Nix  v.  Justices,  (1899)  2 
Q.  B.  294;  Reg.  v.  Justices,  (1899)  1  Q.  B. 
571- 

240.  4.  In  re  Krug,  (Neb.  1904)  101  N. 
W.  Rep.  24-:;  Ward  v.  Taylor  County  Ct.,  51 
W.  Va.  102. 

Indiana  —  Partnership  Not  a  "  Male  Person."  — 
State  v.  Golding,  28  Ind.  App.  233. 

Understanding  that  Grantee  Will  Select  Per- 
son to  Conduct  Business.  —  License  cannot  be 
granted  to  a  person  or  corporation  on  the 
understanding  that  such  person  or  corporation 
will  select  a  person  to  conduct  the  business 
under  the  license.  In  re  Tierney,  (Neb.  1904) 
99  N.  W.  Rep.  518. 

5.  Law  Does  Not  Limit  Causes  for  Remonstrance 
to  Those  Enumerated  in  Statute.  —  Watkins  v. 
Grieser,  1 1  Okla.  302. 

6.  Must  Be  of  Respectable  Character  and  Stand- 
ing.—  Watkins  v.  Grieser,  11  Okla.  302. 

8.  Must  Be  Fit  Person  to  Ee  Intrusted  with 
8ale  and  Handling  of  Intoxicants.  —  Watkins  v. 
Grieser,  11  Okla.  302. 

241.  4.  Single  Violation  of  Liquor  Laws. — 
Compare  Watkins  v.  Grieser,  11  Okla.  302. 

Compromise  of  Suit  Brought  for  Violation  of 
Law  Has  Same  Effect  as  Conviction  Would  Have.  — 
Matter  of  Thoma,  117  Iowa  275;  Matter  of 
Wilhelm,  124  Iowa  380. 

6.  Selling  Liquor  Without  License.  —  Caudill's 
Appeal.  66  S.  W.  Rep.  723,  23  Ky.  L.  Rep.  2139. 

7.  Selling  to  Minors. —  Caudill's  Appeal,  66 
S.  W.  Rep.  723,  23  Ky.  L.  Rep.  2139. 

8.  Pharmacist  Must  Lawfully  Conduct  Pharmacy 
Six  Months  Beforo  Hearing.  —  Matter  of  Henery, 
124  Iowa  358. 

10.  What  Authorities  Have  Power  to  License. 
—  See  Moynihan's  Appeal,  75  Conn.  358;  Pitts- 
burg Brewing  Co.'s  License,  12  Pa.  Super.  Ct. 
176. 

242.  1.  As  to  Personal  Qualifications  of  Ap- 
plicant. —  Burns's  Appeal,  76  Conn.  395. 

3.  As  to  Payment  of  License  Fee.  —  Ristine  v. 

Clements,  31  Ind.  App.  338. 
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'2  Ml.  12.  Petition  or  Application  for  License  —  a.  Necessity  FOR  Appli- 
cation or  Petition.  —  See  note  i. 

b.  Necessary  Allegations  —  in  General.  —  See  notes  3,  4. 

Description  of  Premises.  —  See  note  6. 
\J  I  1.     Qualifications  of  Applicant.  —  See  notes  1,2,3- 

♦2  1.1.   d.  Filing  of  Application  or  Petition.  —  See  note  2. 

e.  Notice  of  Application  or  Petition  —  (1)  Necessity  and 
Object  of  Notice.  — See  notes  5,  6. 

(2)  Requirements  of  Notice.  —  See  note  7. 
*2  Hi.     Description  of  Place.  —  See  note  I. 

(4)  Publication  of  Notice.  —  See  notes  4,  5. 
"Z17.    13.  Recommendation  of  Petition  or  Application  —  a.  Necessity  of 
Recommendation.  — See  notes  4,  5,  7. 


2  III.    1.  Necessity  for  Petition  or  Application. 

—  State  v.  Higgins,  84  Mo.  App.  531;  Watkins 
V.  Grieser,  1 1  Okla.  302 ;  Forst's  License,  208 
Pa.  St.  578. 

Adjournment  of  Court  Which  Grants  Licenses  to 
Another  Term  Does  Not  Operate  as  Dismissal  of 
Application  Proceedings.  —  Cox  v.  Burnham, 
120  Iowa  43. 

Amendment  of  Petition.  —  Forst's  License,  208 
Pa.  St.  578.  Contra,  Fisler's  License,  26  Pa. 
Co.  Ct.  381. 

Verification  hy  Affidavit  of  the  Applicant  Not 
Required.  —  State    v.    Seibert,    97    Mo.  App. 

A  Transfer  of  an  Application  Is  Not  a  Transfer 
of  a  License  and  Is  Not  Operative.  —  Keiper's 
License,  21  Pa.  Super.  Ct.  512. 

3.  All  Jurisdictional  Facts  Must  Appear  on  Face 
of  Proceedings.  —  State  v.  Bennett,  102  Mo.  App. 
247;  State  v.  Fort,  107  Mo.  App.  328;  State 
v.  Seibert,  97  Mo.  App.  212. 

Pennsylvania  —  Petition  by  Corporation.  — 
Pittsburg  Brewing  Co.'s  License,  14  Pa.  Super. 
Ct.  188. 

Defective   Petition.  —  State  v.  Tullock,  108 
Mo.  App.  32. 
Requirements   of  Partnership   Application.  — 

State  v.  Scott,  96  Mo.  App.  620. 

The  License  Bond  Is  Not  Invalidated  by  the 
omission  of  necessary  allegations  from  the  ap- 
plication. Castellano  v.  Marks,  (Tex.  Civ.  App. 
1904)  83  S.  W.  Rep.  729;  Cox  v.  Thompson, 
(Tex.  Civ.  App.  1905)  85  S.  W.  Rep.  34. 

4.  How  Defective  Petition  Cured.  —  State  v. 
Fort,  707  Mo.  App.  328. 

6.  Describing  Location  of  Premises.  —  Cra- 
mer's License,  23  Pa.  Super.  Ct.  596. 

Sufficient  Description  Where  Houses  Not  Num- 
bered. —  Green  v.  Southard,  94  Tex.  470 ; 
Douthit  v.  State,  36  Tex.  Civ.  App.  396. 

Stating  Name  of  Owner  of  Premises.  —  See 
Miller's  License,  13  Pa.  Super.  Ct.  272. 

Description  Held  Sufficient.  —  Walker's  Li- 
cense, 24  Pa.  Super.  Ct.  90. 

Error  in  Stating  Number  of  Place.  — Cullinan 
v.  Fidelity,  etc.,  Co.,  (Supm.  Ct.  Tr.  T.)  41 
Misc.  (N.  Y.)  119. 

Indiana  —  Insufficient  Description  of  Room.  — 
Mace  v.  Smith,  164  Ind.  152. 

244.  1.  Qualifications  of  Applicant.  — In  re 
Tierney,  (Neb.  1904)  99  N.  W.  Rep.  519; 
Walsh's  License,  24  Pa.  Super.  Ct.  87. 

Qualifications  of  Members  of  Partnership.  — 
State  v.  Scott,  96  Mo.  App.  620. 

Licensing  Board  Cannot  Delegate  Power  of  Pass- 


ing upon  Character  and  Standing  of  Applicant.  — 

la  re  Tierney,  (Neb.  19C4)  99  N.  W.  Rep. 
Si  9- 

2.  Character  and  Habits  of  Petitioner,  —  See 

Sauers's  License,  23  Pa.  Super.  Ct.  463. 

3.  Qualification  as  to  Residence.  —  See  Brew- 
ing Co.'s  License,  14  Pa.  Super.  Ct.  188. 

245.  2.  Necessity  of  Filing  Petition.  — 
Cooper  v.  Hunt,  103  Mo.  App.  9;  State  v. 
Seibert,  97  Mo.  App.  212;  Keiper's  License,  21 
Pa.  Super.  Ct.  512. 

5.  Object  of  Notice.  —  Goodwine  v.  Flint,  28 
Ind.  App.  36  ;  Moran  v.  Creagan,  27  Ind.  App. 
659- 

6.  Notice  Jurisdictional  Process.  —  Goodwine 
v.  Flint,  28  Ind.  App.  36;  Watkins  v.  Grieser, 
11  Okla.  302;  Smith  v.  Young,  13  Okla.  134; 
Keiper's  License,  21  Pa.  Super.  Ct.  512. 

7.  Clerical  Error  in  Description  of  Notice.  — 
Ex  p.  Clayton,  63  J.  P.  788. 

246.  1.  Notice  Held  Sufficient.  —  Moran  v. 
Creagan.  27  Ind.  App.  659. 

4.  Good  Faith  No  Excuse  for  Not  Complying 
with  Statute.  ■ —  Watkins  v.  Grieser,  1 1  Okla. 
302;  Smith  v.  Young,  13  Okla.  134. 

5.  Authority  of  Licensing  Board  to  Designate 
Paper. — Watkins  v.  Grieser,  11  Okla.  302. 

Applicant  Should  Make  Own  Selection  of  News- 
papers, as  This  Is  Not  County  Clerk's  Duty.  — 
Watkins  v.  Grieser,  11  Okla.  302;  Smith  v. 
Young,  13  Okla.  134. 

Competent  Proof  of  Publication  Must  Be  Made 
Before  Application  Is  Considered.  —  Watkins  v. 
Grieser.  11  Okla.  302. 

Notice  Held  Sufficient.  —  Perdue  "v.  Gill,  (Ind. 
App.  1905)  73  N.  E.  Rep.  844. 

Notice  Held  Insufficient.  —  Goodwine  v.  Flint, 
28  Ind.  App.  36. 

247.  4.  Number  of  Signers  Required  by  Statute 
Must  Be  Obtained.  —  Bachman  v.  Phillipsburg, 
68  N.  J.  L.  552 ;  Forst's  License,  208  Pa.  St. 
578. 

Iowa  —  Thirty  Resident  Freeholders.  —  Somers 
v.  Vlazney,  64  Neb.  383. 

When  Signatures  Should  Not  Be  Counted.  — 
State  v.  Scott,  96  Mo.  App.  620. 

5.  License  Without  Required  Recommendation 
Void.  —  Martens  v.  People,  85  111.  App.  66, 
affirmed  186  111.  314. 

Prescribed  Number  of  Signatures  Necessary  to 
Confer  Jurisdiction  to  Grant  License.  —  Bachman 
v.  Phillipsburg,  68  N.  J.  L.  552. 

7.  Only   Persons   Designated   by  Statute  Can 
Recommend  Application,  —  Forst's  License, 
Pa.  Super,  Ct.  600. 
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247.  b.  Who  Is  Qualified  to  Sign  Recommendation.  —  See  note  9. 

248.  See  note  2. 

Women  and  Minors.  —  See  note  3. 

c.  MISCELLANEOUS  —  Right  to  Withdraw  Signature.  —  See  note  5. 
What  Signing  Is  Sufficient.  —  See  note  7. 
Amendments.  —  See  notes  8,  9. 

249.  14.  Consent  of  Resident  Property  Owners,  or  Freeholders  Living  in 
Vicinity.  —  See  notes  1,  6. 

250.  See  note  2. 

Measurement  of  Distances.  —  See  notes  3,  4. 

15.  Remonstrances  or  Counter  Petitions  —  a.  Right  to  Remon- 
strate. —  See  notes  5,  6,  7. 


247.  9.  Who  Are  Assessed  Taxpaying  Citizens. 

—  State  v.  Kingsbury,  105  Mo.  App.  22. 
Taxpaying  Citizens  Owning  Property.  —  Scar- 

ritt  v.  Jackson  County  Ct.,  89  Mo.  App.  585. 
24S.    2.  Persons  to  Whom  Land  Is  Conveyed. 

—  Bennett  v.  Otto,  (Neb.  1903)  94  N.  W.  Rep. 
807;  Colglazier  v.  McClary,  (Neb.  1904)  98 
N.  W.  Rep.  670 ;  Bachman  v.  Phillipsburg,  68 
N.  J.  L.  552. 

"  Citizens  "  Confined  to  Qualified  Voters.  — 
Wray  v.  Harrison,  116  Ga.  93. 

A  Tenant  in  Common  signs  only  as  the 
representative  of  his  proportionate  interest  in 
the  property  according  to  the  frontage  thereof. 
People  v.  Griesbach,  211  111.  39. 

3.  Minor  Not  to  Be  Counted. —  People  v.  Gries- 
bach, 211  111.  39;  Thompson  v.  Egan,  (Neb. 
1903)  97  N.  W.  Rep.  247.  See  also  Theurer  v. 
People,  21 1  111.  302. 

Incompetents  Not  Qualified  to  Sign  Recom- 
mendation. —  People  v.  Griesbach,  211  111.  39. 

5.  Signatures  Cannot  Be  Withdrawn. —  Harlan 
v.  State,  136  Ala.  150;  Bordwell  v.  Dills,  70 
Ark.  179,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  248  ;  Bachman  v.  Phillipsburg,  68 
N.  J.  L.  552.  But  see  Theurer  v.  People,  211 
111.  302. 

7.  Signature  Must  Be  in  Person's  Own  Hand- 
writing. —  Fakes  v.  Wilder,  70  Ark.  449. 

8.  Addition  of  Names  After  Filing  Petition.  — 

Thompson  v.  Egan,  (Neb.  1903)  97  N.  W.  Rep. 
247. 

9.  Amending  Petition  After  Hearing  —  View 
that  Amendment  Will  Not  Be  Permitted.  — 
Bachman  v.  Phillipsburg,  68  N.  J.  L.  552; 
Forst's  License,  208  Pa.  St.  578. 

219.  1.  Consent  a  Condition  Precedent  to 
Issuance  of  License.  —  Boomershine  v.  Uline, 
159  Ind.  so-2,  citing  17  Am.  and  Eng.  Encyc. 
np  Law  (2d  ed.)  249;  Landt  v.  Remlcy,  113 
Iowa  sss. 

Consent  Which  Is  Purchased  Is  Void. — Theurer 
v.  People,  211  111.  302. 
Consent  May  Be  Signed  bv  Authorized  Agent. 

—  Theurer  v.  People,  211  111.  302. 
Authority  to  Give  Consent  Need  Not  Be  in 

Writing.  —  Matter  of  Cowles.  (Supm.  Ct.  Spec. 
T.)  34  Misc.  (N.  Y.)  447. 

Consents  Cannot  Be  Filed  Nunc  Pro  Tunc.  — 
Matter  of  Lord,  fSupm.  Ct.  Spec.  T.)  32  Misc. 
(N.  Y.)  223. 

Change  in  Ownership  of  Premises  Does  Not 
Invalidate  Consent  Given  by  Previous  Owner.  — 
Matter  of  Cowles,  f  Supm.  Ct.  Spec.  T.)  34  Misc. 
(N.  Y.)  447. 

A  Park.  Frontage  must  be  taken  into  con- 


sideration in  determining  the  amount  of  iront- 
age  for  which  the  signatures  of  owners  must 
be  obtained.  Theurer  v.  People,  211  111.  302; 
Dexter  v.  Sprague,  22  R.  I.  324. 

Park  Commissioners  Have  Power  to  Sign  Consent 
for  Park  Property.  — Theurer  v.  People,  211  111. 
302. 

When  Consent  May  Be  Withdrawn. —  Matter 
of  Adriance,  59  N.  Y.  App.  Div.  440;  Kane  v. 
Grady,  123  Iowa  260. 

Operation  of  Statutes.  —  See  Matter  of  Kess- 
ler,  163  N.  Y.  205,  reversing  44  N.  Y.  App. 
Div.  635  ;  Matter  of  Pierson,  (Supm.  Ct.  Spec. 
T.)  32  Misc.  (N.  Y.)  293;  Matter  of  Loper,  53 
N.  Y.  App.  Div.  576,  affirmed  165  N.  Y.  618; 
Matter  of  Hawkins,  165  N.  Y.  188;  Matter  of 
Brewster,  85  N.  Y.  App.  Div.  235 ;  People  v. 
Brush,  179  N.  Y.  93;  Matter  of  Klevesahl, 
(Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  361; 
In  re  Harper,  (Supm.  Ct.  Spec.  T.)  30  Misc. 
(N.  Y.)  663  ;  Matter  of  Moulton,  59  N.  Y.  npp. 
Div.  25,  affirmed  168  N.  Y.  645;  Matter  of 
Haight,  (County  Ct.)  33  Misc.  (N.  Y.)  544, 
affirmed  59  N.  Y.  App.  Div.  626. 

"  Continuously  "  Defined.  —  People  v.  Brush. 
179  N.  Y.  93;  Matter  of  Hawkins,  165  N.  Y. 
188. 

6.  What  Is  a  Dwelling  House.  —  Matter  of 
Veeder,  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.) 
569;  Matter  of  Rasquin,  (Supm.  Ct.  Spec.  T.) 

37  Misc.  (N.  Y.)  603. 

What  Is  a  Hotel.  —  Matter  of  Ireland, 
(County  Ct.)  41  Misc.  (N.  Y.)  425. 

250.  2.  Who  Must  Sign  Consent.  —  Harri- 
son v.  People,  195  111.  466. 

Building  Used  for  Business  Purposes.  —  Matter 
of  Ireland,  (County  Ct.)  41  Misc.  (N.  Y.)  425. 

Buildings  Erected  for  the  Purpose  of  Requiring 
the  Consent  of  the  owner  may  be  disregarded 
in  ascertaining  the  necessary  number  of  con- 
sents.   Matter  of  Vail,  (Supm.  Ct.  Spec.  T.) 

38  Misc.  (N.  Y.)  392;  Matter  of  Patterson, 
(County  Ct.)  43  Misc.  (N.  Y.)  498. 

3.  Distances  to  Be  Measured  in  Straight  Line.— 
Matter  of  Veeder,  (Supm.  Ct.  Spec.  T.)  31 
Misc.  (N.  Y.)  569;  Matter  of  McMonagle, 
(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  407. 

What  Is  "  Nearest  Entrance."  —  Matter  of 
Veeder,  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.) 
569:  In  re  Saunderson,  (Supm.  Ct.  Spec.  T.) 
34  Misc.  (N-.  Y.)  375  ;  In  re  McMonagle, 
(Supm.  Ct.  Spec.  T.I  41  Misc.  (N.  Y.)  407. 

4.  How  Distance  Measured.  —  Matter  of 
Cheney,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 
.snfi. 

5.  Granting  License  Not  CpnchHvfl  on  Suhse- 
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JJ50.    \  I  n  inc.  of  Remonstrance  —  Before  whom  Filed.  —  See  note  10. 
991,    Time  of  Filing.  — See  note  I. 

c.  Form  and  Allegations  of  Remonstrance.  —  See  notes  6, 7. 
959.   ,/.  \Yi  n  1  drawal  of  Remonstrance.  —  See  notes  1,  2. 

16.  Hearing  of  Application  and  Remonstrance  —  a.  Time  of  Hear- 
ing. —  See  note  3. 

b.  Evidence.  —  See  notes  8,  9,  10. 

Fitness  ol  Applicant. — -See  notes  II,  12. 
253.    See  note  i. 

Proof  of  New  Matter.  —  See  note  2. 
Necessity  for  License.  —  See  notes  3,  12. 
251.    17.  Discretion  in  Granting  and  Refusing  Licenses  —  a.  In  GENERAL. 

—  See  notes  2,  3,  4. 

quent   Applications.  —  Pittsburg  Brewing  Co.'s 
License,  16  Pa.  Super.  Ct.  215. 

6.  Applications  of  Rule.  —  Shaffer  v.  Stern, 
160  Ind.  375;  Moran  v.  Creagan,  27  Ind.  App. 
659- 

In  Arkansas  any  citizen  may  file  a  remon- 
strance.   Whissen  v.  Furth,  73  Ark.  366. 

In  Indiana  all  legal  voters  may  remonstrate. 
White  v.  Furgeson,  29  Ind.  App.  144;  Shaffer 
v.  Stern,  160  Ind.  375. 

Nebraska  —  Not  Confined  to  Residents  of  Ward 
or  Village.  —  Somers  v.  Vlazney,  64  Neb.  383. 

In  Oklahoma  any  person,  without  limitation 
as  to  residence  or  place,  may  file  a  remonstrance. 
Swan  v.  VVilderson,  10  Okla.  547;  Watkins  v. 
Grieser,  1 1  Okla.  302. 

7.  Remonstrant  May  Act  Through  Attorney.  — 
Ludwig  v.  Cory,  158  Ind.  582;  White  v.  Furge- 
son, 29  Ind.  App.  144;  Fried  v.  Nelson,  30  Ind. 
App.  1;  Boomershine  v.  Uline,  159  Ind.  500; 
Ragle  v.  Mattox,  159  Ind.  584;  Shaffers.  Stern, 
160  Ind.  375  ;  James  v.  Nugent,  31  Ind.  App. 
697:  Hoop  v.  Affleck,  162  Ind.  564;  Ardery  v. 
Smith,  (Ind.  App.  1905)  73  N.  E.  Rep.  840. 
But  see  Cochell  v.  Reynolds,  156  Ind.  14. 

10.  Remonstrance  by  Mail  Sufficient. —  Moores 
v.  State,  (Neb.  1903)  96  N.  W.  Rep.  225. 

251.  1.  How  Time  Computed.  —  Shaffer  v. 
Stern,  160  Ind.  375.  See  also  Sexton  v.  Good- 
wine,  33  Ind.  App.  329. 

Remonstrance  Filed  to  Prevent  Granting  of 
License  at  One  Session  Remains  Effective  to  Pre- 
vent Granting  at  Subsequent  Session.  —  McLaugh- 
lin v.  Wisler,  28  Ind.  App.  61. 

Remonstrance  May  Be  Directed  Against  Person 
Who  at  Filing  Thereof  Has  Not  Given  Notice.  — 
McLaughlin  v.  Wisler,  28  Ind.  App.  61. 

6.  Alleging  Qualifications  of  Remonstrants.  — 
Bryan  v.  DeMoss,  34  Ind.  App.  473. 

The  Majority  of  Voters  in  a  Ward.  —  Abbott  v. 
Inman,  (Ind.  App.  1904)  72  N.  E.  Rep.  284. 

7.  Grounds  Need  Not  Be  Stated.  —  Boomer- 
'hine  v.  Uline,  159  Ind.  502: 

252.  1.  Ludwig  v.  Cory,  158  Ind.  582;  Sex- 
ton v.  Goodwine,  33  Ind.  App.  329 ;  Davis  v. 
Affleck,  34  Ind.  App.  572.  See  also  Bachman  v. 
Phillipsburg,  68  N.  J.  L.  552. 

2.  Withdrawal  After  Expiration  of  Time  for 
Filing  Not  Permissible.  —  Sexton  v.  Goodwine, 
•>3  Ind.  App.  329,  331.  See  also.  Bachman  v. 
:  hillinsburg.  68  N.  J.  L.  552. 

3.  Necessity  of  Fixing  Time  for  Hearing.  — 
Moores  v.  State,  (Neb.  1903)  96  N.  W.  Rep. 
22s:  Swan  v.  Wilderson,  10  Okla.  547. 

Reasonable  Time  to  Produce  Testimony  must  be 


given.    Bachman  v.  Phillipsburg,  68  N.  J.  L. 

552- 

Evidence  Must  Be  Heard  and  Issues  Determined. 

—  Swan  v.  Wilderson,  10  Okla.  547;  Watkins 
v,  Grieser,  11  Okla.  302. 

Time  When  Board  Must  Convene.  —  Swan  v. 
Wilderson,  io  Okla.  547. 

Proceeding  to  Obtain  License  a  Judicial  Pro- 
ceeding, in  Nature  of  Civil  Action.  —  Ludwig  v. 
Cory,  158  Ind.  582;  White  v.  Furgeson,  29  Ind. 
App.  145  ;  Bryan  v.  De  Moss,  34  Ind.  App.  473. 

8.  Burden  on  Petitioner  to  Show  Jurisdictional 
Facts.  —  Mason  v.  Ratcliff,  27  Ind.  App.  290; 
Watkins  v.  Grieser,  11  Okla.  302;  Smith  v. 
Young,  13  Okla.  134.  See  also  Foreman's  Li- 
cense, 20  Pa.  Super.  Ct.  98. 

9.  Mason  v.  Ratcliff,  27  Ind.  App.  2qo. 

10.  Burden  of  Proving  Publication  of  Notice.  — 
Watkins  v.  Grieser,  11  Okla.  302;  Smith  v. 
Young,  13  Okla.  134. 

Burden  of  Showing  that  Applicant  a  Merchant, 
.Etc.  —  Hodges  v.    Metcalf   County   Ct.,  (Ky. 
1904)  78  S.  W.  Rep.  177. 

Rules  of  Evidence  Same  as  in  Civil  Cause.  — 
Watkins  v.  Grieser,  n  Okla.  302. 

11.  Personal  Fitness  of  Applicant. —  Watkins  v. 
Grieser,  1 1  Okla.  302.  See  also  Keiper's  Li- 
cense, 21  Pa.  Super.  Ct.  512. 

12.  Burden  of  Proving  Fitness.  —  Whissen  v. 
Furth,  73  Ark.  366,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  252;  Mason  v.  Rat- 
cliff, 27  Ind.  App.  290;  Watkins  v.  Grieser,  n 
Okla.  302. 

253.  1.  What  Evidence  Competent  on  Ques- 
tion of  Fitness.  — ■  Watkins  v.  Grieser,  1 1  Okla. 

302. 

The  Mere  Appearance  of  the  Applicant  May  Be 
Sufficient  to  Show  that  He  Is  Not  a  Fit  Person, 

and  the  court  may  take  notice  of  this.  Cramer's 
License,  23  Pa.  Super.  Ct.  596. 

What  Is  Good  Character.  —  Whissen  v.  Furth, 
73  Ark.  366. 

What  Evidence  Competent  on  Question  of  Char- 
acter.—  Wntkins  v.  Grieser,  11  Okla.  302. 

2.  Burden  on  Remonstrants  to  Prove  New  Mat- 
ter Alleged.  —  Colglazier  v.  McGary,  (Neb. 
1904)  98  N.  W.  Rep.  670  ;  Watkins  v.  Grieser, 
11  Okla.  302. 

3.  Proving  Necessity  for  License.  —  See  Keiper's 
License,  21  Pa.  Super.  Ct.  512. 

12.  Question  of  Necessity  Peculiarly  Within  Dis- 
cretion of  Court.  —  Matter  of  Henery,  124  Iowa 
358. 

254.  2.  .Right  to  Exercise  Discretion  —  Con- 
necticut,—  Malmo's   Appeal,    73    Conn.  23a; 
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255.  Nature  and  Extent  of  Discretion.  —  See  notes  I,  3,  4,  7. 

256.  b.  What  Constitutes  Abuse  of  Discretion.  - 

It  Is  Not  an  Abuse  of  Discretion.  —  See  notes  7,  9,  14. 

257.  See  notes  1,  2. 

18.  Review  of  Action  of  Licensing  Authorities  —  a. 
Authorized.  —  See  notes  3,  5. 


See  notes  i,  5. 


Appeal  —  How 


Wakenian's  Appeal,  74  Conn.  313.  See  also 
Moynihan's  Appeal,  75  Conn.  358. 

Illinois.  —  Harrison  v.  People,  195  111.  466. 

Michigan.  —  People  v.  White,  127  Mich.  428, 
8  Detroit  Leg.  N.  397. 

Missouri.  —  State  v.  McCammon,  1 1 1  Mo. 
App.  626.  . 

New  York.  —  People  v.  Lyman,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  243. 

Board  Act3  in  Administrative  Capacity.  —  Hew- 
itt's Appeal,  76  Conn.  685  ;  Moynihan's  Appeal, 
75  Conn.  358.  See  also  Malmo's  Appeal,  73 
Conn.  238. 

Eight  to  Exercise  Discretion  Cannot  Be  Dele- 
gated. —  Stale  v.  Stiff,  104  Mo.  App.  685  ;  In  re 
Tierney,  (Neb.  1904)  99  N.  W.  Rep.  518;  In 
re  Krug,  (Neb.  1904)  101  N.  W.  Rep.  242. 

254.  3.  Bight  to  Exercise  Discretion  Exists 
—  Arkansas.  —  E.v  p.  Clark,  69  Ark.  435 ; 
Whissen  v.  Furth,  73  Ark.  366. 

Connecticut.  —  Malmo's  Appeal,  72  Conn.  1 ; 
Moynihan's  Appeal,  75  Conn.  358;  Burns's  Ap- 
peal, 76  Conn.  395. 

Iowa. —  In  re  Gillham,  (Iowa  1904)  99  N.  W. 
Rep.  179. 

Kansas.  —  Newman  v.  Lake,  70  Kan.  848. 

Kentucky.  —  Caudill's  Appeal,  66  S.  W.  Rep. 
723,  23  Ky.  L.  Rep.  2139;  Riley  v.  Rowe,  112 
Ky.  817;  Hodges  v.  Metcalfe  County  Ct.,  116 
Ky.  524. 

Missouri.  —  State  v.  Stiff,  104  Mo.  App.  685; 
State  v.  Higgins,  84  Mo.  App.  531. 

Nebraska.  —  State  v.  Alliance,  65  Neb.  524; 
Halverstadt  v.  Berger,  (Neb.  1904)  100.  N.  W. 
Rep.  934. 

North  Carolina.  —  Barnes  v.  Wilson  County, 
135  N.  Car.  27. 

Pennsylvania.  —  Weaver's  License,  20  Pa. 
Super.  Ct.  95  ;  Cramer's  License,  23  Pa.  Super. 
Ct.  596. 

South  Dakota.  —  Britton  v.  Guy,  17  S.  Dak. 
588. 

4.  Board  Acts  in  Judicial  Capacity  —  Con- 
necticut. —  Malmo's  Appeal,  72  Conn.  1  ; 
Burr.s's  Appeal,  76  Conn.  395. 

Indiana.  —  Goodwine  v.  Flint.  28  Ind.  App.  36. 

Minnesota. —  State  v.  Northfield,  (Minn. 
1904)  101  N.  W.  Rep.  1063. 

Missouri.  —  Cooper  v.  Hunt,  103  Mo.  App.  9; 
State  v.  Fort,  107  Mo.  App.  328;  Weber  v. 
Lane,  99  Mo.  App.  69 ;  State  v.  Higgins,  84 
Mo.  App.  531. 

Nebraska.  —  State  v.  Alliance,  65  Neb.  524. 

New  Hampshire.  —  Sargent  v.  Little,  72  N. 
H.  S55- 

255.  1.  View  that  Discretion  Is  Absolute.  — 
State  v.  Northfield,  (Minn.  1904)  101  N.  W. 
Ren.  1063. 

3.  View  that  Discretion  Cannot  Be  Exercised 
Arbitrarily  —  Arkansas.  —  Whissen  v.  Furth, 
73  Ark.  366. 

Connecticut.  —  Malmo's    Appeal,    73  Conn. 
232;  Moynihan's  Appeal,  75  Conn.  358. 

Kentucky.  —  Hodges  v.  Metcalfe  County  Ct., 
3  Supp.  E.  of  L. — 48  753 


116  Ky.  524;  George  v.  Winchester,  (Ky.  1904) 
80  S.  W.  Rep.  1158. 

Louisiana.  —  State  v.  New  Orleans,  113  La. 
37i. 

Nebraska.  —  State  v.  Alliance,  65  Neb.  524. 
Ncrth  Carolina.  —  Barnes  v.  Wilson  County, 
I3'5  N.  Car.  27. 

Pennsylvania.  —  Winder's  License,  24  Pa.  Co. 
Ct.  90 ;  Venango  County  Liquor  Licenses,  28 
Pa.  Co.  Ct.  209. 

4.  Discretion  Must  Not  Be  Result  of  Mere  Ca- 
price or  Prejudice. —  Hodges  v.  Metcalfe  County 
Ct.,  1 16  Ky.  524. 

7.  Cannot  Arbitrarily  Refuse  All  Applications. 
—  Riley  v.  Rowe,  112  Ky.  817;  George  v.  Win- 
chester, (Ky.  1904)  80  S.  W.  Rep.  1158. 

256.  1.  Refusal  on  Objection  of  Minority 
Property  Owners.  —  State  v.  New  Orleans,  113 
La.  371. 

5.  Refusal  for  Want  of  Necessity. —  State  v. 
New  Orleans,  113  La.  371. 

7.  Unfitness  of  Applicant. —  Brown's  License, 
18  Pa.  Super.  Ct.  409;  Burke  v.  Collins,  (S. 
Dak.  1904)  99  N.  W.  Rep.  11 12;  McCormick 
v.  Pfeiffer,  (S.  Dak.  1905)  103  N.  W.  Rep.  31. 

Determination  of  Suitableness  of  Applicant  a 
Matter  of  Discretion.  —  Ex  p.  Clark,  69  Ark.  435; 
Riley  v.  Rowe,  112  Ky.  817;  Burns's  Appeal, 
76  Conn.  395. 

A  Refusal  Without  Putting  on  the  Record  the 
Reason  for  Refusal  is  not  an  abuse  of  discretion. 
Kilgore's  License,  13  Pa.  Super.  Ct.  543. 

9.  Unsuitableness  of  Place.  —  Ex  p.  Clark,  69 
Ark.  435;  Moynihan's  Appeal,  75  Conn.  358; 
Burns's  Appeal,  76  Conn.  395  ;  Hewitt's  Appeal, 
76  Conn.  685;  Riley  v.  Rowe,  112  Ky.  817. 

14.  Not  Abuse  of  Discretion  to  Refuse  License 
to  One  Who  Had  Sold  Without  License  and  to 
Minors. — -Caudill's  Appeal,  66  S.  W.  Rep.  723, 
23  Ky.  L.  Rep.  2139. 

257.  1.  Premises  Subject  to  Covenant  Against 
Sale  of  Liquor.  —  Fanning's  License,  23  Pa.  Super. 
Ct.  622. 

2.  A  license  is  properly  refused  where  a  re- 
monslrance,  signed  by  a  majority  of  the  legal 
voters,  and  good  for  two  years,  has  been  filed, 
and  such  period  has  not  expired.  Wilcox  v. 
Bryant,  156  Ind.  379. 

3.  Jurisdictions  Where  Appeal  Allowed  —  Eng- 
land.—  Evans  v.  Justices,  (1900)  2  Q.  B.  224; 
Reg.  v.  Justices,  (iqoo)  2  Q.  B.  576;  Reg.  v. 
Winder,  (1900)  2  Q.  B.  666;  Rex  v.  Justices, 
(1902)  2  K.  B.  101  ;  Raven  v.  Justices,  (1904) 
1  K.  B.  430;  Rex  v.  Justices,  (1904)  1  K.  B. 
545;  Rex  v.  Recorder,  (1904)  2  K.  B.  570; 
Bushell  v.  Hammond,  (1904)  2  K.  B.  563; 
Stevenson  v.  Hunter,  Sc.  Ct.  of  Sess.  5  F.  761. 

Arkansas.  —  Whissen  v.  Furth,  73  Ark.  366. 
Connecticut.  —  Malmo's  Appeal,  72  Conn.  1  ; 
Malmo's   Appeal,   73   Conn.   232;  Wnkeman's 
Appeal,  74  Conn.  313;  Moynihan's  Appeal,  75 
Conn.  358;  Hewitt's  Anpeal,  76  Conn.  685. 
Iowa.  —  Matter  of  Smith.  126  Iowa  128. 
Kentucky.  —  Caudill's  Appeal,  66  S.  W.  Rep. 
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4.17.     Who  Ib  Entitled  to  Appeal.  —  See  note  6. 
4.1        The  Hearing.  —  See  note  4. 

Presumptions  on  Appeal.  —  See  notes  6,  J. 

Effect  of  Appeal.  —  See  notes  8,  9,  II. 

b.  Certiorari.  — See  notes  12,  13. 

459.  See  notes  I,  2,  4. 

460.  r.  Mandamus.  —  See  notes  1,  2,  3,  4. 

461.  19.  Enjoining  or  Prohibiting  Grant  of  License.  —  See  notes  I,  2. 

20.  Prosecution  of  Licensing  Authorities  for  Wrongfully  Granting  or 
Refusing  License.  —  See  note  7. 

21.  Civil  Actions  Based  on  Refusal  to  Issue  or  on  Revocation  of  License. 

—  See  notes  8,  9. 


723,  23  Ky.  L.  Rep.  2139;  Hensley  v.  Metcalfe 
County  Ct.,  115  Ky.  810. 

Oklahoma. —  Swan  v.  Wilderson,  10  Okla.  547. 

In  Connecticut  the  conclusion  of  the  Superior 
Court  as  to  the  suitability  of  person  and  place 
is  not  reviewable.  Burns's  Appeal,  76  Conn. 
395  ;  Hewitt's  Appeal,  76  Conn.  685. 

In  Nebraska  an  appeal  is  allowed  to  the  Dis- 
trict Court,  but  their  decision  is  not  reviewable 
by  appeal.  Halverstadt  v.  Berger,  (Neb.  1904) 
100  N.  W.  Rep.  934.  See  also  Bennett  v.  Otto, 
(Neb.  1903)  94  N.  W.  Rep.  807. 

In  Kentucky  it  is  held  that  on  appeal  the  case 
is  not  to  be  tried  de  novo,  but  the  court  must 
act  on  the  evidence  before  the  licensing  board. 
Hensley  v.  Metcalfe  County  Ct.,  115  Ky.  810; 
Meredith  v.  Com.,  76  S.  W.  Rep.  8,  25  Ky.  L. 
Rep.  455  ;  Hodges  v.  Metcalfe  County  Ct.,  116 
Ky.  524- 

An  appeal  bond  is  required  except  where  the 
appeal  is  taken  by  the  county  attorney.  Hamil- 
ton v.  McKinney,  65  S.  W.  Rep.  2,  23  Ky.  L. 
Rep.  1341. 

In  Pennsylvania  the  appeal  provided  for  is 
merely  a  substitute  for  certiorari.  Weaver's 
License,  20  Pa.  Super.  Ct.  95. 

257.  6.  Cooper  v.  Hunt,  103  Mo.  App.  9. 
See  also  State  v.  Siebert,  97  Mo.  App.  212. 

6.  Persons  Not  Parties  Cannot  Appeal.  —  Hol- 
ford  z\  Kirkland,  71  Ark.  84. 

Applicants  or  Remonstrants.  —  In  Arkansas  the 
losing  party  in  remonstrance  proceedings  may 
appeal.    Whissen  v.  Furth.  73  Ark.  366. 

In  Oklahoma  either  an  applicant  or  a  remon- 
strant may  appeal  from  the  decision  of  the  board 
of  commissioners  to  the  District  Court.  Swan 
v.  Wilderson,  to  Okla.  547;  Watkins  v.  Grieser, 
11  Okla.  302. 

25§.  4.  Decisions  on  Questions  of  Fact.  — 
Malmo's  Appeal,  72  Conn.  1  ;  Malmo's  Appeal, 
73  Conn.  238 ;  Wakeman's  Appeal,  74  Conn. 
313;  Moynihan's  Appeal.  75  Conn.  358;  Hewitt's 
Appeal,  76  Conn.  685 ;  Persinger  v.  Miller, 
(Neb.  1902)  00  N.  W.  Rep.  242;  Weaver's  Li- 
cense, 20  Pa.  Super.  Ct.  95. 

Decision  on  Suitability  of  Person  and  Place  Not 
Reviewable.  —  Burns's  Appeal.  76  Conn.  391;. 

No  Objections  Considered  Unless  Raised  Below. 
—  Persinger  v.  Miller,  (Neb.  1902)  90  N.  W. 
Rep.  242. 

6.  Presumptions  on  Appeal.  —  Miller's  License, 
13  Pa.  Super.  Ct.  272;  Kilgore's  License,  13 
Pa.  Super.  Ct.  543 ;  Pittsburg  Brewing  Co.'s 
License,  14  Pa.  Super.  Ct.  188;  Brown's  License, 
18  Pa.  Super.  Ct.  409;  Chamber's  License,  18 
Pa.  Super.  Ct.  413;  Weaver's  License,  20  Pa. 


Super.  Ct.  95  ;  Foreman's  License,  20  Pa.  Super. 
Ct.  98;  Chuya's  License,  20  Pa.  Super.  Ct.  410; 
Sauers's  License,  23  Pa.  Super.  Ct.  463  ;  Cra- 
mer's License,  23  Pa.  Super.  Ct.  596. 

7.  A  Wrong  Reason  Given  for  Refusal  to  Grant 
a  License  will  not  avoid  the  decision  refusing 
the  license.    Wilcox  v.  Bryant,  156  Ind.  379. 

8.  Effect  of  Appeal. —  See  State  v.  Sopher,  157 
Ind.  360. 

9.  Swan  v.  Wilderson,  10  Okla.  547;  Watkins 
v.  Grieser,  11  Okla.  302. 

Appeal  Cannot  of  Itself  Effect  a  Revocation  of 
License. —  Swan  v.  Wilderson,  10  Okla.  547. 

11.  If  the  Appeal  Is  Not  Perfected  Within  the 
Statutory  Time,  then  the  license  should  be  is- 
sued.   Swan  v.  Wilderson,  10  Okla.  547. 

12.  Special  Statutory  Provisions.  —  See  People 
v.  Hamilton,  (Supm.  Ct.  Spec.  T.)  29  Misc.  (N. 
Y.)  465. 

Missouri  —  When  Certiorari  Granted.  —  State 
v.  Wilson,  90  Mo.  App.  154. 

13.  Question  of  Fact  Not  Reviewable  on  Certio- 
rari.—  Cooper  v.  Hunt,  103  Mo.  App.  9. 

259.  1.  Questions  of  Law  Reviewable.  — 
State  v.  Tullock,  108  Mo.  App.  32;  Cooper  v. 
Hunt,  103  Mo.  App.  9. 

2.  Jurisdiction  of  Subject-matter.  —  See  State 
v.  Tullock,  108  Mo.  App.  32. 

4.  Only  Errors  on  Face  of  Record  Reviewable.  — 
Brown's  License,  18  Pa.  Super.  Ct.  409. 

260.  1.  Action  of  Board  Not  Controlled  by 
Mandamus.  —  State  v.  Northfield,  (Minn.  1904) 
101  N.  W.  Rep.  1063  ;  State  v.  Stiff,  104  Mo. 
App.  685;  State  v.  Higgins,  84  Mo.  App.  531; 
Barnes  v.  Wilson  County,  135  N.  Car.  27.  See 
also  State  v.  McCammon,  11 1  Mo.  App.  626. 

2.  Except  in  Case  of  Abuse  of  Discretion.  — 
State  v.  Alliance,  65  Neb.  524 ;  Barnes  v.  Wilson 
County,  135  N.  Car.  27. 

3.  George  v.  Winchester,  (Ky.  1904)  80  S.  W. 
Rep.  1158;  State  v.  New  Orleans,  113  La.  371. 
See  also  New  Orleans  v.  Macheca,  112  La.  559. 

4.  Com.  v.  McClure,  204  Pa.  St.  196. 
Mandamus  Lies  to  Compel  Granting-  of  License. 

—  Harlan  v.  State,  136  Ala.  150;  State  v.  Mc- 
Cammon. tii  Mo.  App.  626. 

261.  1.   State  v.  Fort.  107  Mo.  App.  328. 
Injunction  Not  Granted  When  Certiorari  May  Be 

Exercised  or  Finding  Cannot  Be  Reviewed.  — 
Cooper  v.  Hunt,  103  Mo.  App.  9. 

2.  Hawk's  Nest  v.  Fayette  County  Ct.,  55  W. 
Va.  689. 

7.  Corrupt  or  Wilful  Granting  of  License.  — 

Com.  v.  Wood,  it6  Ky.  748. 

8.  Refusal  to  Issue  License.  —  Weber  v.  Lane, 
on  Mo.  App.  69- 
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363.  22.  Form  and  Requisites  of  License  —  b.  Description  OF  Premises. 
■ —  See  note  8. 

363.  23.  Revocation  of  License  —  a.  Power  to  Revoke  —  (i)  In  General. 
—  See  notes  i,  2,  5. 

(2)  By  Repeal  of  Statute.  —  See  note  6. 

b.  Jurisdiction  to  Revoke  Licenses.  —  See  note  8. 

364.  See  note  1. 

c.  Grounds  for  Revoking  Licenses.  —  See  note  4. 

Violations  of  Liquor  Law  —  Keeping  Disorderly  Place.  —  See  notes  6,  9. 


261.  9.  Liability  of  Licensing  Board. —  Weber 
v.  Lane,  99  Mo.  App.  69. 

202.  8.  Sale  at  One  Place  Only  —  Description 
of  Premises.  —  State  v.  Barge,  82  Minn.  256. 

Where  Houses  Not  Numbered,  Sufficient  to 
Name  City  and  County.  —  Green  v.  Southard,  94 
Tex.  470. 

2<>3.  1.  Licenses  Mere  Temporary  Permits 
Which  Are  Revocable  —  Connecticut.  —  See  Mal- 
rao's  Appeal,  72  Conn.  1. 

Illinois.  —  Carbondale  v.  Wade,  106  111.  App. 
654- 

Indiana. —  Ristine  v.  Clements,  31  Ind.  App. 
338;  State  v.  Harrison,  162  Ind.  542. 

Iowa.  —  West  v.  Bishop,  110  Iowa  410;  Mc- 
Conkie  v.  Remley,  119  Iowa  512. 

Louisiana.  —  Compare  Shreveport  v.  Draiss, 
1 1 1  La.  511. 

Missouri.  —  Higgins  v.  Talty.  157  Mo.  280; 
Barnett  v.  Pemiscot  County  Ct.,  1 1 1  Mo.  App.  693. 

Montana.  — ■  In  re  O'Brien,  29  Mont.  530. 

Nevada.  —  Wallace  v.  Reno,  27  Nev.  71. 

New  York.  —  See  Matter  of  Lyman,  59  N.  Y. 
App.  Div.  217;  Matter  of  Cullinan,  82  N.  Y. 
App.  Div.  445. 

Refusal  to  Cancel  Not  Bar  to  New  Application 
by  Different  Person.  —  Matter  of  McCusker,  47  N. 
Y.  App.  Div.  in. 

2.  Conditions  Implied  in  Grant  of  License.  — 
See  Adams  v.  Cronin,  29  Colo.  499  ;  Barnett  v. 
Pemiscot  County  Ct.,  1 1 1  Mo.  App.  693  ;  Par- 
rent  v.  Little,  72  N.  H.  566^;  Carbondale  v. 
Wade,  106  111.  App.  654. 

5.  Not  Deprivation  of  Property  Without  Due 
Process  of  Law.  —  Wallace  v.  Reno,  27  Nev.  71  ; 
Matter  of  Lyman,  46  N.  Y.  App.  Div.  387, 
affirmed  163  N.  Y.  552. 

Revocation  by  Vote  of  Electors. — -In  rc  O'Brien, 
29  Mont.  530;  Matter  of  Harper,  (Supm.  Ct. 
Spec.  T.)  30  Misc.  (N.  Y.)  663. 

Revocation  by  Court  Order.  —  Viefhaus  v. 
State,  7 1  Ark.  419. 

6.  Revocation  by  Repeal.  —  Carbondale  v. 
Wade,  106  111.  App.  654;  West  v.  Bishop,  110 
Iowa  410. 

8.  Board  Issuing  License  May  Revoke.  —  Wal- 
lace v.  Reno,  27  Nev.  71. 
Issuing  Board  Cannot  Revoke  After  Adjourning. 

—  R.  I.  Perkins  Horseshoe  Co.  v.  License 
Com'rs,  (R.  I.  1895)  46  Atl.  Rep.  1063.  But 
compare  McAloon  v.  License  Com'rs,  22  R.  I. 
191. 

201.    1.  Power  to  Revoke  Cannot  Be  Dele- 
gated. —  Carbondale  v.  Wade,  106  111.  App.  654. 
4.    Grounds   of   Revocation  —  In   General.  — 

Jefferson  County  v.  Mayr.  31  Colo.  173:  Hig- 
gins v.  Talty,  157  Mo.  280;  Wallace  v.  Reno, 
27  Nev.  71  ;  Matter  of  Lyman,  59  N.  Y.  App. 
Div.  217;  McLaughlin's  License,  24  Pa.  Co. 
Ct.  92. 


Ignorance  of  Violations  No  Defense.  —  Gordon's 
Case,  16  Montg.  Co.  Rep.  (Pa.)  25. 

New  York.  —  Material  False  Statements  in  the 
application  for  the  liquor  tax  certificate  are 
ground  for  revocation.  Matter  of  Barnard,  48 
N.  Y.  App.  Div.  423  ;  Matter  of  Lyman,  46  N. 
Y.  App.  Div.  387,  affirmed  163  N.  Y.  552;  Mat- 
ter of  Flanagan,  49  N.  Y.  App.  Div.  99  ;  Matter 
of  Tonatio,  49  N.  Y.  App.  Div.  84  ;  Matter  of 
Harper,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.) 
663;  Matter  of  Auerbach,  (Supm.  Ct.  Spec.  T.) 
31  Misc.  (N.  Y.)  44;  Matter  of  Veeder,  (Supm. 
Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  569;  Matter  of 
Pierson,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
293;  People  v.  Lyman,  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  243  ;  Matter  of  Haight,  (County 
Ct.)  33  Misc.  (N.  Y.)  544,  affirmed  59  N.  Y. 
App.  Div.  626;  Matter  of  Lyman,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  296 ;  Matter  of 
Rasquin,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 
693  ;  Matter  of  Cullinan,  (Supm.  Ct.  Spec.  T.) 
39  Misc.  (N.  Y.)  646;  People  v.  Hilliard,  81 
N.  Y.  App.  Div.  71,  affirmed  178  N.  Y.  582; 
Matter  of  Ryon,  85  N.  Y.  App.  Div.  621  ;  Mat- 
ter of  McMonagle,  (Supm.  Ct.  Spec.  T.)  41 
Misc.  (N.  Y.)  407;  Matter  of  Patterson, 
(County  Ct.)  43  Misc.  (N.  Y.)  498. 

What  False  Statements  Will  Justify  Revoca- 
tion.—  Matter  of  Kessler,  163  N.  Y.  205;  Mat- 
ter of  Moulton,  59  N.  Y.  App.  Div.  25,  affirmed 
168  N.  Y.  645;  Matter  of  Lyman,  163  N.  Y. 
536;  Matter  of  Harper,  (Supm.  Ct.  Spec.  T.)  30 
Misc.  (N.  Y.)  663;  People  v.  Lyman,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  243. 

A  Subsequent  Compliance  with  the  Statute 
Will  Not  Avoid  the  Revocation,  where  the  state- 
ments in  the  application  for  a  license  were  false 
when  they  were  made.  Matter  of  McMonagle, 
(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  407. 

Revocation  of  Assigned  License.  —  Nieland 
v.  McGrath,  (Supm.  Ct.  Spec.  T.)  29  Misc.  (N. 
Y.)  682. 

Violations  by  Servants  and  Others.  —  Matter  of 
Cullinan,  (Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.) 
641,  affirmed  84  N.  Y.  App.  Div.  642.  See  also 
Cullinan  v.  Parker,  (Supm.  Ct.  Tr.  T.)  39  Misc. 
(N.  Y.)  446,  affirmed  84  N.  Y.  App.  Div.  296. 

It  is  no  defense  that  sales  were  made  by  a 
bartender  contrary  to  instructions.  Matter  of 
Cullinan,  (Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.) 
636,  affirmed  85  N.  Y.  App.  Div.  621. 

Person  Holding  Several  Licenses  —  All  Revo- 
cable for  One  Violation. —  Matter  of  Lyman,  59 
N.  Y.  App.  Div.  217. 

6.  Sunday  Sales. —  Matter  of  Cullinan,  (Supm. 
Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  3.  affirmed  93  N. 
Y.  App.  Div.  427  ;  McLaughlin's  License,  24  Pa. 
Co.  Ct.  92. 

9.  Sales  to  Intoxicated  Persons.  —  Gordon's 
Case,  16  Montg.  Co.  Rep.  (Pa.)  25. 
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•.£<»♦».    Sec  notes  i,  2,  3,  5,  6,  7. 

License  Secured  Improvidently  or  Not  in  Conformity  with  Law.  —  See  note  10. 
*—  Ml.     A  Lioense  Issued  in  Violation  of  a  Statute.  —  See  note  IO. 

d.  Proceedings  to  Revoke  Licenses  —  (i)  Nature  of  Pro- 
ceedings. —  See  notes  1 1,  13. 

'-J07.    Quo  Warranto. — See  note  I. 
Mandamus.  —  See  note  2. 
Formal  Proceeding  Neoessary.  —  See  note  3. 

(2)  Who  May  Institute.  —  See  note  6. 

(3)  Complaint.  —  See  notes  9,  10. 
*«JGS.    Verification.  —  See  note  3. 

(4)  Notice  to  Licensee  of  Proceedings.  —  See  notes  4,  8. 
tHl9.    (5)  Hearing,  Findings,  and  Judgment,  — See  notes  1,  2. 


265.  1.  Sales  to  Persons  of  Known  Intem- 
perate  Habits.  — ■  McLaughlin's  License,  24  Pa. 

Co.  Ct.  93. 

2.  Sales  to  Minors.  —  The  license  may  be  re- 
voked although  the  sales  were  made  by  an  agent 
or  servant.  Gordon's  Case,  16  Montg.  Co.  Rep, 
(Pa.)  25. 

3.  Closing  a  Saloon  Temporarily  and  Conducting 
the  Business  at  Another  Place  Without  Trans- 
ferring the  License  will  not  forfeit  the  right  to 
conduct  business  again  at  the  place  specified  in 
the  license.  McLcod  v.  State,  33  Tex.  Civ.  App. 
170. 

6.  Violation  of  Screen  Laws.  —  Blinds  on  the 
premises  or  panes  of  opaque  glass  do  not  con- 
stitute a  violation  of  the  law,  provided  out- 
siders may  still  have  a  full  view  of  the  inside 
of  the  premises.  Matter  of  Plass,  71  N.  Y. 
App.  Div.  488,  affirmed  175  N.  Y.  524. 

6.  Permitting  Disorderly  Assemblages.  —  Ger- 
ver's  Case,  7  Northam.  Co.  Rep.  (Pa.)  382; 
McLaughlin's  License,  24  Pa.  Co.  Ct.  92. 

7.  Permitting  Gambling. —  Whissen  v.  Furth, 
73  Ark.  366  ;  Matter  of  Cullinan,  88  N.  Y.  App. 
Div.  6. 

The  Fact  that  the  Gambling  Was  Permitted  by 
an  Agent  without  the  knowledge  or  consent  of 
the  licensee,  and  his  absence,  does  not  con- 
stitute a  defense.  Matter  of  Cullinan,  88  N.  Y. 
App.  Div.  6. 

10.  Failure  to  Perform  Conditions  Precedent  to 
Obtaining  License. —  State  v.  Scott,  96  Mo.  App. 
620. 

Required  Consents  Not  Filed.  —  Matter  of 
Washburn,  (County  Ct.)  32  Misc.  (N.  Y.) 
3°3- 

Failure  to  Obtain  Necessary  Consents. —  Lyman 
7'.  Murphy,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N. 

Y.)  349. 

Jurisdictional  Facts  Must  Appear  in  Record  of 
Proceedings  Granting  License,  or  License  Will  Be 

Revoked. —  State  v.  Pace,  107  Mo.  213. 

•266.  10.  License  to  Sell  at  Place  Within  Pro- 
hibited Distance  of  Church. —  Matter  of  McCus- 
ker,  47  N.  Y.  App.  Div.  Tit. 

What  Is  a  Building  Used  "  Exclusively "  as  a 
Church.  —  Matter  of  McCupkcr,  47  N.  Y.  App. 
Div.  111;  Matter  of  Vail,  (Supm.  Ct.  Spec.  T.) 
38  Misc.  (N.  Y.)  392. 

11.  Statutes  under  Which  Conviction  Renders 
License  Void. —  See  Whissen  v.  Furth,  73  Ark. 
366. 

Kansas  —  How  Druggist's  Permit  Revoked.  — 

Newman  v.  Lake,  70  Kan.  848. 
Proceedings  Not  Judicial. —  Barnctt  v.  Pemiscot 


County  Ct.,  1 1 1  Mo.  App.  693  ;  Higgins  v.  Talty, 
157  Mo.  280. 

13.  Conviction  of  Violation  of  Law  Unnecessary 
in  Order  to  Revoke  License.  —  Higgins  v.  Talty, 
157  Mo.  280;  Matter  of  Halbran,  (Supm.  Ct. 
Spec.  T.)  30  Misc.  (N.  Y.)  515  ;  Matter  of  Hal- 
bran,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.) 
517.  See  also  Jefferson  County  v.  Mayr,  31 
Colo.  173. 

Conviction  in  Nolo  Contendere  Not  Evidence  of 
Guilt. —  White  v.  Creamer,  175  Mass.  567. 

267.  1.  Statutes  Authorizing  Quo  Warranto 
to  Test  Validity  of  License. — ■  Martens  v.  People, 
186  111.  314. 

2.  Mandamus  to  Revoke  License.  —  Swan  v. 
Wilderson,  10  Okla.  547. 

Revocation  Not  Compellable  by  Prohibition.  — 
Hawk's  Nest  v.  Fayette  County  Ct.,  55  W.  Va. 
689. 

3.  Mode  of  Revocation  When  Prescribed  Must 
Be  Followed.  —  Carbondale  v.  Wade,  106  111. 
App.  654. 

6.  New  York  —  Need  Not  Be  Taxpayer. —  Mat- 
ter of  Halbran,  (Supm.  Ct.  Spec.  T.)  30  Misc. 
(N.  Y.)  515;  Matter  of  Halbran,  (Supm.  Ct. 
Spec.  T.)  30  Misc.  (N.  Y.)  517. 

9.  Appellate  Court  Cannot  Amend  Petition  to 
Conform  to  Proof.  — Matter  of  Plass,  71  N.  Y. 
App.  Div.  488,  affirmed  175  N.  Y.  524. 

10.  Precision  Required  in  Stating  Grounds  for 
Revocation.  —  Matter  of  Halbran,  (Supm.  Ct. 
Spec.  T.)  30  Misc.  (N.  Y.)  515. 

26Si.  3.  May  Be  on  Information  and  Belief.  — 
Matter  of  Cullinan,  76  N.  Y.  App.  Div.  362, 
affirmed  173  N.  Y.  610.  And  see  Matter  of 
Peck,  167  N.  Y.  391. 

4.  Notice  of  Proceedings  to  Revoke  —  Statutes 
Requiring  Notice. — Carbondale  v.  Wade,  106 
111.  App.  654. 

8.  Revocation  on  Conviction  of  Violating  Liquor 
Laws. —  Wallace  v.  Reno,  27  Nev.  71. 

269.  I.  Reference.  —  Matter  of  Cullinan, 
(Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  646,  93 
N.  Y.  App.  Div.  540,  97  N.  Y.  App.  Div.  122, 
affirmed  181  N.  Y.  527. 

2.  Right  to  Jury  Trial. —  Matter  of  Lyman,  46 
N.  Y.  App.  Div.  387,  affirmed  163  N.  Y.  552 ; 
Matter  of  Lyman,  59  N.  Y.  App.  Div.  217. 

Stay  of  Proceedings.  —  Matter  of  Lyman. 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  210, 
affirmed  59  N.  Y.  App.  Div.  217;  Matter  of 
Atterbach,  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N. 
Y.)  46;  Matter  of  Washburn,  (County  Ct.)  33 
Misc.  (N.  Y.)  303. 

Discharge  of  Certificate  Holder  on  Criminal 
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269. 

270. 
271. 

272. 

273. 

License.  - 

notes  6,  8. 
274. 

note  I. 

b.  Form  and  Requirements  of  Bond  —  To  whom  Bond  should  Run. 
—  See  note  4. 

Imposing  Additional  Conditions.  —  See  note  8. 
27«5.    Effect  of  Various  Omissions,  Irregularities,  and  Errors  Considered.  —  See  notes 
4,  7. 


e.  Review.  —  See  note  4. 

Methods  of  Obtaining.  —  See  note  J. 

24.  License  Fees  —  b.  Fixing  Amount  of  Fees.  —  See  note  6. 

Reasonableness  of  Amount.  —  See  note  I. 

c  Payment  of  Fees.  —  See  notes  2,  4. 

d.  Collection  of  Fees. —  See  note  1. 

e.  Disposition  of  Fees.  —  See  notes  4,  5,  9. 

/.  Recovery  Back  of  Fees  on  Refusal  or  Revocation  of 
—  See  notes  2,  3. 

g.  Recovery  Back  of  Illegal  or  Excessive  Fees.  —  See 


25.  License  Bonds  —  a.  Necessity  and  Object  of  Bond.  —  Sec 


Prosecution  Not  Defense  to  Revocation  Proceedings. 

Matter  of  Schuyler,  (Supm.  Ct.  Spec.  T.) 
32  Misc.  (N.  Y.)  221. 

Expiration  of  License  Subsequent  to  Institution 
of  Revocation  Proceedings  Not  a  Bar. —  Matter  of 
Schuyler,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N. 
Y.)  221. 

269.  4.  Revocation  Proceedings  Reviewable. 

■ —  See  Barnett  v.  Pemiscot  County  Ct.,  11 1  Mo. 
App.  693;  State  v.  Kirk,  112  Mo.  App.  447. 

7.  Certiorari. —  Croot  v.  Manitou,  (Colo.  App. 
1904)  78  Pac.  Rep.  313. 

Prohibition  Will  Not  Lie  Against  Excise  Com- 
missioner to  Prohibit  Him  from  Revoking  License. 

—  Higgins  v.  Talty,  157  Mo.  280. 

270.  6.  Enactment  to  Fix  Amount  of  License 
Fee  Should  Be  an  Ordinance  and  Not  a  Resolution. 

—  People  v.  Mount,  186  111.  560. 

271.  1.  Fee  of  Thirteen  Dollars  a  Month  Held 
Reasonable.  —  Los  Angeles  County  v.  Eiken- 
berry,  131  Cal.  461. 

One  Thousand  Dollars  a  Year  Held  Reasonable. 

—  Ex  p.  Hinkle,  104  Mo.  App.  104. 

2.  Payment  of  Fee  Before  Issuance  of  License 
Necessary.  —  Ristine  v.  Clements,  31  Ind.  App. 
338;  Backhaus  v.  People,  87  111.  App.  173.  See 
also  People  v.  Mount,  186  111.  560. 

Assessment  Valid  Though  Liquor  Traffic  Illegal. 

—  Conwell  v.  Sears,  6s  Ohio  St.  49. 

4.  License  Fees  Usually  Payable  in  Money.  — 
Meyer-Marx  Co.  v.  Ensley,  141  Ala.  602;  Ris- 
tine v.  Clements,  31  Ind.  App.  338. 

Why  Notes  Are  Void.  —  Ristine  v.  Clements, 
31  Ind.  App.  338. 

272.  1.  Civil  Action  to  Recover  Usually  Does 
Not  Lie.  —  Ristine  v.  Clements,  31  Ind.  App. 
338. 

Civil  Action  for  Payment  of  License  Tax  Cannot 
Be  Maintained  Against  Agent. —  Swords  v.  Le 
Blnnc,  1 1 1  La.  416. 

4.  Control  of  Legislature  over  Disposition  of 

Fees.  —  See  State  v.  Seattle,  31  Wash.  T49. 

5.  Municipal  Corporations. —  People  v.  Wil- 
liams, 162  N.  Y.  240,  affirming  (Supm.  Ct.  Spec. 
T.)  29  Misc.  (N.  Y.)  463  ;  Hunt  v.  New  York, 
47  N.  Y.  App.  Div.  295  ;  Krzykwa  v.  Croninger, 
200  Pa.  St.  359;  Allentown  v.  Hartman,  22  Pa. 
Super.  Ct.  400  ;  Stroudsburg  v.  Shick,  24  Pa. 
Super.  Ct.  442;  Winneconne  v.  Winneconne,  122 


Wis.  348.  See  also  Lehigh  County  v.  Gossler, 
24  Pa.  Super.  Ct.  406. 

Pennsylvania  —  Duty  of  Borough  Treasurer.  — 
Kittanning  v.  Mast,  15  Pa.  Super.  Ct.  51. 

9.  Mandamus  Will  Lie  to  Compel  Payment  of  Tax 
by  County  Treasurer  to  Proper  Town  Officer.  — 
Krzykwa  v.  Croninger,  200  Pa.  St.  359. 

273.  2.  Right  to  Rebate  in  New  York.  — 
People  v.  Cullinan,  168  N.  Y.  258,  (Supm.  Ct. 
Spec.  T.)  41  Misc.  (N.  Y.)  404;  People  v.  Ly- 
man, 67  N.  Y.  App.  Div.  446,  affirmed  173  N.  Y. 
605  I  People  v.  Lyman,  59  N.  Y.  App.  Div.  172, 
affirming  Matter  of  Seitz,  (Supm.  Ct.  Spec.  T.) 
32  Misc.  (N.  Y.)  108;  Lyman  v.  Cheever, 
(Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  100, 
affirmed  52  N.  Y.  App.  Div.  635. 

3.  On  Revocation  of  a  license  no  part  of  the 
license  can  be  recovered.  Taber  v.  New  Bed- 
ford, 177  Mass.  197;  McGinnis  v.  Medway,  176 
Mass.  67;  Parrent  v.  Little,  72  N.  H.  566; 
Toman  v.  Westfield,  70  N.  J.  L.  610. 

Not  Recoverable  Although  No  License  Issued.  — 
Johnson  v.  Atkins,  44  Fla.  185;  Scalzo  v.  Sack- 
ett,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  543. 

Excessive  Fee  Not  Recoverable  by  Mandamus. 
—  Davis  v.  Patterson,  12  Pa.  Super.  Ct.  479. 

6.  Voluntary  Payments  Not  Recoverable.  — 
Sargent  v.  Little,  72  N.  H.  555. 

8.  A  License  Fee  Paid  under  a  Mistake  of  Law 
to  a  board  not  authorized  to  receive  it,  where 
the  license  is  not  void,  cannot  be  recovered. 
Taber  v.  New  Bedford,  177  Mass.  197. 

27'I.  1.  Necessity  of  Bond.  —  State  v. 
Schreiner,  86  Minn.  253  ;  State  v.  Bennett,  102 
Mo.  App.  247. 

4.  Bond  for  Excessive  Amount  Not  Void.  — 
Mcador  v.  Adams,  33  Tex.  Civ.  App.  167. 

8.  Bonds  Imposing  Additional  Restraints  to 
Those  Imposed  by  Statute.  —  Sec  State  v.  Whar- 
ton, 26  Tex.  Civ.  App.  262. 

275.  4.  Partnership  Bond,  in  Which  Only  One 
Partner  Bound,  Invalid.  —  State  v.  Harper,  (Tex. 
Civ.  App.  1905)  8s  S.  W.  Rep.  294. 

7.  Failure  U  Designate  House  Does  Not  Invali- 
date. —  Morris  v.  Mills,  (Tex.  Civ.  App.  1904) 
82  S.  W.  Rep.  334. 

11.  Bond  Signed  by  Only  One  Surety  Invalid.  — 
Hillman  v.  Mayher,  (Tex.  Civ.  App.  90s)  85  S. 
W.  Rep.  818. 
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<■.  A  1'1'KOVAI.  of  Bond  —  (i)  In  General.  —  See  notes  4,  5,  II. 

d.  Who  May  Be  Sureties.  —  See  note  1. 

e.  What  Operates  as  Discharge  of  Sureties. — See  note  3. 
/.  What  Constitutes  Breach.  —  See  notes  6,  8,  9,  10,  11,  13. 

Sec  note  1. 

li.   AC  riONS  ON  BOND  —  Who  May  Maintain.  —  See  note  3. 
Estoppel  to  Deny  Validity  of  License.  —  See  note  J. 

See  note  1 . 

V.  Municipal  Control  of  Liquor  Traffic  —  1.  In  General.  — 


Sec  notes  2,  3. 


276.  4.  Action  of  Board  Not  Reviewable  Un- 
less Discretion  Abused.  —  Divine  v.  Lakeview,  121 
Mich.  43.3:  Briggs  v.  McKinley,  131  Mich.  154, 
9  Detroit  Leg.  N.  273. 

Proper  Exercise  of  Discretion  Illustrated.  — 
See  Burke  v.  Collins,  (S.  Dak.  1904)  99  N.  W. 
Rep.  1 1 12. 

5.  Arbitrary  Exercise  of  Discretion  Improper. — 

Farr  v.  Anderson,  135  Mich.  485,  10  Detroit 
Leg.  N.  843- 

11.  Approval  Compelled  by  Mandamus.  —  Burke 
v.  Collins,  (S.  Dak.  1904)  99  N.  W.  Rep.  11 12. 

'277.  1.  Manufacturer  of  Spirituous,  Vinous, 
Malt,  or  Brewed  Liquor  May  Be  Surety.  —  Schuyl- 
kill Co.  Licenses,  24  Pa.  Co.  Ct.  571. 

3.  Change  of  Place  of  Business  Discharges  Sure- 
ties. —  Carter  v.  Nicol,  116  Iowa  519;  Safiroi 
v.  Cobun,  32  Tex.  Civ.  App.  79. 

False  Statements  in  the  Application  for  the 
License  avoid  the  license,  and  sureties  are  not 
liable  on  a  bond  for  sales  made  under  it.  Ly- 
man v.  Schermerhorn,  167  N.  Y.  113. 

Surrender  of  the  Bond  does  not  release  the  lia- 
bility so  long  as  the  traffic  continues.  Lyman 
v.  Checver,  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N. 
Y.)  100,  affirmed  52  N.  Y.  App.  Div.  635. 

Liability  Continues  During  Life  of  Certificate.  — 
Cullinan  v.  Kuch.  177  N.  Y.  303,  affirming  84 
N.  Y.  App.  Div.  642  ;  Cullinan  v.  Fidelity,  etc., 
Co.,  84  N.  Y.  App.  Div.  296,  affirmed  177  N.  Y. 
573- 

6.  An  Illegal  Sale  by  an  Agent  makes  the  prin- 
cipal and  sureties  liable  on  a  bond  although  the 
agent  violated  his  instructions.  Cullinan  v. 
Burkard,  93  N.  Y.  App.  Div.  31. 

Sales  on  Sunday.  —  Cullinan  v.  Rorphuro,  93 
N.  Y.  App.  Div.  200. 

8.  Sales  to  Minors. —  Coburn  v.  Gill,  (Tex.  Civ. 
App.  1901)  60  S.  W.  Rep.  974;  Green  v.  South- 
ard, 94  Tex.  470  ;  Findley  v.  Holly,  (Tex.  Civ. 
App.  1905)  85  S.  W.  Rep.  24.  See  also  McLeod 
v.  State,  33  Tex.  Civ.  App.  170;  Dickson  v. 
Holt,  30  Tex.  Civ.  App.  297 ;  Lucas  v.  Johnson, 
(Tex.  Civ.  App.  1901)  64  S.  W.  Rep.  823. 

Permitting  Gift  to  Minor.  —  See  Holly  v.  Sim- 
mons, (Tex.  Civ.  App.  1905)  85  S.  W.  Rep. 
325- 

9.  Allowing  Minors  on  Premises.  —  Coburn  v. 
Gill,  (Tex.  Civ.  App.  1901)  60  S.  W.  Rep.  974; 
Cox  v.  Thompson,  32  Tex.  Civ.  App.  572  ;  Min- 
ter  v.  State,  33  Tex.  Civ.  App.  182;  Douthit  v. 
State,  36  Tex.  Civ.  App.  396 ;  Gibreath  v.  State, 
(Tex.  Civ.  App.  1904)  82  S.  W.  Rep.  807; 
Douthit  v.  State,  98  Tex.  344 :  Krick  v.  Dow. 
(Tex.  Civ.  App.  1904I  84  S.  W.  Rep.  245  ;  Find- 
lay  v.  Holly,  (Tex.  Civ.  App.  1905)  85  S.  W. 
Rep.  24.  See  also  State  v.  Dittfurth,  (Tex. 
Civ.  App.  1904)  79  S.  W.  Rep.  52. 


Otherwise  Where  Minor  Emancipated. —  State  v. 
Jordan,  23  Tex.  Civ.  App.  136. 

10.  Sale  to  Student  —  Knowledge  of  Purchaser 
Being  a  Student  Immaterial.  —  Peacock  v.  Lim- 

burger,  95  Tex.  258. 

11.  Haney  v.  Mann,  (Tex.  Civ.  App.  1904)  81 
S.  W.  Rep.  66. 

13.  Failure  to  Keep  Quiet  House.  —  State  v. 
Golding,  28  Ind.  App.  233 ;  Cunningham  v. 
Porchet,  23  Tex.  Civ.  App.  80.  See  also  Hamp- 
ton v.  State,  (Tex.  Crim.  1901)  65  S.  W.  Rep. 
526. 

Permitting  Premises  to  Become  Disorderly. — 

Cullinan  v.  Fidelity,  etc.,  Co.,  84  N.  Y.  App. 
Div.  292,  affirmed  177  N.  Y.  574.  See  also 
Cullinan  v.  Fidelity,  etc.,  Co.,  84  N.  Y.  App. 
Div.  296,  affirmed  177  N.  Y.  573. 

278.  1.  Keeping  Slot  Machine  for  Gambling. 

—  Lyman  v.  Kurtz,  166  N.  Y.  274. 

3.  Who  May  Sue  on  Bond.  —  Cunningham  v. 
Porchet,  23  Tex.  Civ.  App.  80. 

Judgment  Cannot  Be  Compromised.  —  Adams  v. 
Cox,  80  Miss.  561. 

Fines  and  Penalties  Cannot  Be  Recovered  for 
Offenses  Committed  After  Surrender  of  Liquor-tax 
Certificate  for  Cancellation  and  Rebate.  —  Lyman 
v.  Cheever,  168  N.  Y.  43. 

Recourse  May  Be  Had  to  Penalty  in  Bond,  In- 
stead of  Fine  or  Penalty  Prescribed  for  Violation 
of  Law. —  Lyman  v.  Perlmutter,  166  N.  Y.  410. 

Each  Violation  Incurs  Separate  Penalty.  — 
Coburn  v.  Gill,  (Tex.  Civ.  App.  1901)  60  S.  W. 
Rep.  974;  Jones  v.  State.  (Tex.  Civ.  App.  1Q04) 
81  S.  W.  Rep.  1010;  Douthit  v.  State,  98  Tex. 
344- 

7.  Estoppel  to  Deny  Validity  of  Licenses.  — 

State  v.  Golding,  28  Ind.  App.  233. 

Estoppel  to  Deny  Validity  of  Bond.  —  See  Jones 
v.  State,  (Tex.  Civ.  App.  1904")  81  S.  W.  Rep. 

7010. 

279.  1.  Nature  and  Extent  of  Liability.  — 

See  State  v.  Larson,  83  Minn.  124;  Cullinan 
v.  Burkard,  93  N.  Y.  App.  Div.  31;  Lyman  v. 
Schermerhorn,  53  N.  Y.  App.  Div.  32,  affirmed 
167  N.  Y.  113. 
281.    2.  Power  of  Legislature  to  Delegate. — 

—  Sheppard  v.  Dowling,  127  Ala.  1,  85  Am.  St. 
Rep.  68;  Jefferson  County  v.  Mavr,  31  Colo. 
T73;  Malmo's  Appeal,  73  Conn.  232;  Bailey  v. 
Raleigh,  130  N.  Car.  209;  Danville  v.  Hatcher, 
.or  Va.  523. 

Cannot  Delegate  Power  to  Sanitary  Districts.  — 
Ik  re  Werner,  129  Cal.  567. 

Ordinances  Held  Reasonable  Exercise  of  Power 
to  Regulate.  —  State  v.  Barge,  82  Minn.  256 ; 
P.iul  v.  Washington,  134  N.  Car.  363;  Sandys 
v.  Williams,  (Oregon  7905")  80  Pac.  Rep.  642. 

3.  Jordan  v.  Evansville,  163  Ind.  512. 
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282.  2.  Grant  to  Municipality  of  Exclusive  Power  of  Control.  —  See  note  2. 
3.  Concurrent  Powers  of  Control  by  State  and  Municipality.  —  See 

notes  6,  7,  9. 

283.  4.  Constitutional  Limitations  on  Delegative  Power  of  Legislature.  — 

See  note  1. 

5.  Constitutional  Limitations  on  Power  to  Pass  Ordinances.  —  See 

note  2. 

6.  Power  to  Require  and  Grant  Licenses  —  a.  In  General.  —  See 

note  7. 

284.  b.  What  Statutes  Give  Power.  — See  notes  2,  4,  8,  11. 

285.  7.  Power  to  Impose  and  Fix  Amount  of  License  Fees.  —  See  notes 
2,  4,  10. 

286.  See  note  1. 

9.  Power  to  Prohibit  Traffic  in  Intoxicating  Liquors.  —  See  notes  8,  9. 

287.  See  notes  1,  3. 

10.  Power  to  Prohibit  Keeping  Liquors  for  Unlawful  Sale.  —  See  notes 

4-  5- 

11.  Power  to  Revoke  Licenses.  —  See  note  6. 

12.  Power  to  Make  Purchase  of  Liquor  Punishable.  —  See  note  7. 


2§2.  2.  The  Power  Must  Be  Exercised  by 
Ordinance  and  not  by  resolution.  People  v. 
Mount,  186  111.  560. 

6.  State  License  No  Protection  for  Selling  With- 
out Municipal  License.  —  State  v.  McAdams, 
106  La.  720. 

7.  Sales  Punishable  under  General  Law  May  Be 
Made  Punishable  under  Ordinance.  — Jordan 
v.  Nicolin,  84  Minn.  367. 

9,  Jordan  v.  Nicolin,  84  Minn.  367. 

2S3.    1.  Danville  v.  Hatcher,  101  Va.  523. 

2.  Ordinances  Inconsistent  with  Constitution 
Void.  — Kehr  v.  Com.,  (Ky.  1904)  83  S.  W. 
Rep.  633. 

7.  Statutory  Authorization  Necessary. — Walker 
v.  McNelly,  121  Ga.  114;  Hamel  v.  St.  Jean 
Deschaillons,  20  Quebec  Super.  Ct.  301. 

2§4.  2.  Authority  to  License  Inns  and  Tav- 
erns.—  Conover  v.  Gregson,  (N.  J.  1905)  60 
Atl.  Rep.  31. 

4.  Power  to  "License,  Regulate,  and  Control 
Places  Where  Intoxicating  Liquors  Are  Sold."  — 
Houck  v.  Ashland,  40  Oregon  117. 

8.  Under  a  General  Welfare  Clause  a  munici- 
pality may  impose  a  license  tax  on  persons  en- 
gaged in  selling  cider.  Pikeville  v.  Huffman, 
1 1 2  Ky.  360. 

11.  Doctrine  Overruled. — •  Stokes  v.  Schlacter, 
66  N.  J.  L.  247,  reversing  63  N.  J.  L.  138, 
cited  in  the  original  note. 

2W5.  2.  Under  Statutes  Fixing  Minimum  and 
Maximum  Fee.  — Kehr  v.  Com.,  (Ky.  1904)  83 
S.  W.  Rep.  633.  See  also  Hamel  v.  St.  Jean 
Deschaillons,  20  Quebec  Super.  Ct.  301. 

4.  Imposition  of  Fees  Amounting  to  Prohibition 
Not  Permissible.  — ■  See  State  v.  McCammon,  1 1 1 
Mo.  App.  626,  citing  17  Am.  and  Eng.  Encyc. 
of  I.^w  (2d  ed.)  285. 

10.  License  Fees  Held  Not  Prohibitory.  —  A 
license  fee  of  one  thousand  dollars  a  year, 
Ex  p.  Hinkle,  104  Mo.  App.  104;  a  license  fee 
of  thirteen  doltars  per  month.  I.os  Angeles 
County  v.  Eikenberry,  131  Cal.  461. 

2S0.  1.  Passage  of  Annual  Ordinance  Fixing 
Amount  of  Fee  Not  Necessary. —  People  v.  Mount, 
186  111.  560. 

8.  Power  to  Prohibit  Not  Included  in  Power  to 


Regulate.  — Shreveport  v.  Draiss,  111  La.  511  ; 
Houck  v.  Ashland,  40  Oregon  117.  See  also 
State  v.  McCammon,  111  Mo.  App.  626,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  286. 

9.  Power  to  Prohibit  Not  Included  in  Power  to 
License.  —  Brownrigg  v.  Livingston,  126  Ala.  93. 
See  also  State  v.  McCammon,  1 1 1  Mo.  App.  626, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  286. 

2S7.  1.  Power  to  License,  Regulate,  and  Con- 
trol Does  Not  Confer  Power  to  Prohibit. —  Houck 
v.  Ashland,  40  Oregon  117. 

3.  Authority  to  "  License,  Prohibit,  or  Regulate." 

Strauss  v.  Galesburg,  203  111.  234. 

Such  authority  does  not  authorize  an  ordi- 
nance arbitrarily  prohibiting  persons  engaged 
in  the  dry  goods  business  from  engaging  in 
the  liquor  business,  when  such  business  is  not 
prohibited  generally,  or  in  the  district  where 
it  is  carried  on.  Chicago  v.  Netcher,  183  III. 
104,  75  Am.  St.  Rep.  93. 

Power  to  License  and  Regulate  Includes  Power 
to  Prohibit  Without  License.  —  State  v.  Gill,  89 
Minn.  502. 

4.  Reese  v.  Newnan,  120  Ga.  198;  Robinson 
v.  Americus,  121  Ga.  180. 

5.  Such  an  ordinance  is  not  in  conflict  with 
the  Georgia  General  Domestic  Wine  Act  of 
1877.    Osburn  v.  Marietta,  118  Ga.  53. 

6.  Power  of  Municipality  to  Revoke  Licenses.  — 
Hoboken  v.  Goodman,  68  N.  J.  L.  217.  See 
also  Paul  v.  Washington.  134  N.  Car.  363. 

Legislature  May  Delegate  Power  to  Revoke 
License. — Jefferson  County-'.  Miyr,  31  Colo.  173. 

Forfeiture  Cannot  Be  Imposed  Without  Express 
Authority.  —  Shreveport  v.  Draiss,  11 1  La.  511. 

Municipality  Having  Power  to  Grant,  Licenses 
May  Revoke  Them  at  Any  Time.  —  Melton  v. 
Moultrie,  114  Ga.  462. 

A  Power  to  Fine,  including  methods  for  its 
enforcement,  will  not  pcnnil  a  city  to  issue  a 
license  on  condition  of  forfeiture  for  a  viola- 
tion of  the  regulation  ordinance.  Shreveport 
v.  Draiss,  1 1 1  La.  5  r  i . 

7.  Ordinance  Void  Where  Penalties  Prescribed 
Not  Within  Limits  Fixed  by  Legislature.  — 
Assaria  v.  Wells,  68  Kan.  787. 
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988.    13.  Ordinances  Prohibiting  Sales  on  Sundays  and  Election  Days. — 

See  note  I. 

14.  Ordinances  Requiring  Closing  of  Saloons  on  Certain  Days  and  Dur- 
ing Certain  Hours.  —  See  notes  4,  5. 

Ordinance  Must  Be  Reasonable.  —  See  note  6. 

980.    15.  Ordinances  Prohibiting  Sales  in  Particular  Localities.  —  See  note  1. 
18.  Ordinances  Requiring  Consent  of  Adjacent  Property  Owners.  —  See 

note  6. 
990. 


See  note  3. 


21.  Ordinances  Good  in  Part  and  Bad  in  Part. 
23.  Repeal  of  Ordinances.  —  See  note  6. 
The  Repeal,  Pending  a  Prosecution  Thereunder,  of  an  Ordinance.  —  See  note  8. 

VI.  Interstate  and  Foreign  Traffic  in  Intoxicating  Liquors  as 
Affected  by  State  Liquor  Laws  —  1.  Importations  of  Intoxicating  Liquors  from 
Foreign  Countries  —  a.  Who  May  Sell  in  Original  Packages.  —  See 
note  10. 

291.   b.  Sales  in  Original  Packages  Only  Permissible.  —  See 
note  2. 
994. 


996. 

See  note  7 


c.  Wilson  Act  —  (4)  Operation  mid  Effect.  —  See  notes  2,  4,  5,  6. 

Receiving  for  His  Own  Use.  —  See  note  7. 

VII.  Laws  Against  Adulteration  of  Intoxicating  Liquors.  — 


2SS.    1.  Sunday  Law  Constitutional.  —  See 

Edis  v.  Butler,  11  Ohio  Dec.  245,  8  Ohio  N.  P. 
183. 

4.  Ordinance  Requiring  Closing  of  Saloons.  — 

Danville  v.  Hatcher,  101  Va.  523. 

5.  Laws  Held  to  Delegate  Power  to  Require 
Closing  on  Sunday  —  Power  to  "Tax,  License, 
Regulate,  Restrain,  and  Prohibit."  —  Cranor  v. 
Albany,  43  Oregon  147,  citing  17  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  288. 

Power  to  Prohibit  or  License  under  Pre- 
scribed Regulations.  ■ —  Danville  v.  Hatcher,  101 
Va.  523. 

Power  to  Provide  for  Safety,  Health,  Order, 
and  Comfort.  —  Lovilia  v.  Cobb,  126  Iowa  557. 

Laws  Held  to  Delegate  Power  to  Require  Closing 
at  Certain  Hours  —  Power  to  Pass  Ordinances 
for  Peace,  Good  Government ,  Health,  and  Wel- 
fare.—  McNulty  v.  Toof,  116  Ky.  202. 

6.  Ordinance  Must  Be  Reasonable.  —  Newbern 
v.  McCann,  105  Tenn.  159. 

Ordinances  Held  Reasonable.  —  Paul  v.  Wash- 
ington, 134  N.  Car.  363;  McNulty  v.  Toof,  116 
Ky.  202. 

Ordinance    Held   Unreasonable.  —  Newbern  v. 

McCann,  105  Tenn.  159. 

An  Ordinance  Prohibiting  Druggists  to  Sell  at 
Certain  Times  is  not  a  reasonable  exercise  of 
the  police  power.     McNulty  v.  Toof,  1 16  Ky.  202. 

Power  Must  Ee  Exercised  in  Good  Faith.  — 
Danville  v.  Hatcher,  101  Va.  523. 

2*0.  1.  Statutes  Delegating  Power  in  Express 
Terms.  —  Gorrell  v.  Newport,  1  Tenn.  Ch.  App. 
120. 

6.  An  Ordinance  Requiring  the  Consent  of  Two- 
thirds  Majority  of  a  Whole  City  10  a  license  is 
in  the  nature  of  prohibition  and  is  void  for 
unreasonableness.  State  v.  McCammon,  in 
Mo.  App.  626. 

200.  3.  Enforceability  of  Ordinance  Valid  in 
Part.  —  Houck  v.  Ashland,  40  Oregon  117  ;  Mc- 
Nulty v.  Toof.  116  Ky.  202. 

6.  Repeal  by  Implication.  —  See  Sparta  v. 
Boorom,  129  Mich.  555,  8  Detroit  Leg.  N.  1100. 


8.  State  Law  and  Municipal  Charter  to  Be  Con- 
strued Together. —  Moore  v.  Kelley,  136  Mich. 
139- 

10.  Right  of  Importer  to  Sell  in  Original  Pack- 
ages.—  Pabst  Brewing  Co.  v.  Terre  Haute,  98 

Fed.  Rep.  330. 

291.  2.  Right  of  Importer  Restricted  to  Sale 
in  Original  Package.  —  Harrell  v.  Speed,  113 
Tenn.  224,  106  Am.  St.  Rep.  814. 

204.  2.  Applies  Only  to  License  under  Police 
Powers.  —  Pabst  Brewing  Co.  v.  Terre  Haute, 
98  Fed.  Rep.  330. 

4.  No  New  Powers  Conferred  on  States.  —  In  re 
Bergen,  115  Fed.  Rep.  339;  State  v.  Bengsch, 
170  Mo.  115;  Harrell  v.  Speed,  113  Tenn.  224, 
106  Am.  St.  Rep.  814. 

Provision  Against  Discrimination  by  States  Not 
Abrogated.  —  Minneapolis  Brewing  Co.  1:  Mc- 
Gillivray,  104  Fed.  Rep.  258. 

5.  Importer  Can  Sell  Only  on  Terms  Prescribed 
by  Statute.  —  Stevens  v.  State,  61  Ohio  St.  597. 

6.  Importation  Subject  to  State  Laws  Only  on 
Delivery  to  Consignee.  —  American  Express  Co. 
v.  Iowa,  196  U.  S.  133,  reversing  118  Iowa  447; 
Adams  Express  Co.  v.  Iowa,  196  U.  S.  147 ; 
Pabst  Brewing  Co.  v.  Terre  Haute,  98  Fed. 
Rep.  330;  In  re  Bergen,  115  Fed.  Rep.  339; 
Southern  R.  Co.  v.  Heymann,  118  Ga.  616; 
Southern  Express  Co.  v.  State,  114  Ga. 
226  ;  State  v.  Intoxicating  Liquors,  94  Me.  335  ; 
State  v.  Intoxicating  Liquors,  95  Me.  140;  State 
v.  Intoxicating  Liquors,  96  Me.  415.  See  also 
State  v.  Hickox,  64  Kan.  650.  Compare  Latta 
v.  U.  S.  Express  Co.,  (Iowa  1902)  92  N.  W. 
Rep.  68. 

7.  Consignee  May  Receive  for  His  Own  Use 
Regardless  of  State  Laws.  —  State  v.  Hickox,  64 

Kan.  650. 

208.    7.  Oath  and  Bond  Not  to  Adulterate 

Liquors.  —  State  v.  Mieyer,  94  Mo.  App.  20T. 

The  Burden  of  Proof  is  on  the  defendant  to 
show  compliance  with  the  statute.  State  v. 
Mieyer,  94  Mo.  App.  201. 

A  License  from  the  Federal  Government  to  Run 
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297.  VIII.  What  Constitutes  Sale  —  1.  In  General  —  Agreement  to  Sell.  — 

See  notes  2,  4,  6. 

Agreement  to  Pay  Necessary.  —  See  note  J. 

298.  Sale  of  Liquor  Business.  —  See  note  3. 

Giving  or  Furnishing  as  Act  of  Hospitality.  —  See  note  8. 
[C.  0.  D.  Shipments  from  Other  States.  —  See  note  ga.] 

2.  Barter,  Loan,  or  Exchange  —  Held  Not  to  Be  Sales.  —  See  note  11. 

299.  Held  to  Be  Sales.  —  See  notes  2,  3,  4. 

3.  Devices  or  Subterfuges  to  Evade  Liquor  Laws.  —  See  note  5. 

300.  IX.  What  Is  Place  of  Sale  —  1.  Where  Goods  Sold  Are  Unascer- 
tained. —  See  note  i. 


a  Distillery  is  not  a  defense  to  a  prosecution  for 
noncompliance  with  these  regulations.  State 
v.  Mieyer,  94  Mo.  App.  201. 

297.  2.  Agreement  to  Sell. —  Clancey  v.  Peo- 
ple, 99  111.  App.  303.  See  also  Stephenson  v. 
Rogers,  80  L.  T.  N.  S.  193. 

An  Agreement  to  Sell  May  Be  Established 
by  circumstances  raising  an  implied  sale. 
Roach  v.  State,  (Tex.  Crim.  1905)  84  S.  W. 
Rep.  586. 

Every  Delivery  of  Intoxicating  Liquor  Not 
Amounting  to  a  Pure  Gratuity  is  held  in  Quebec 
to  constitute  a  sale  for  the  purposes  of  the  li- 
cense law.  Merchant's  Club  v.  Recorder's  Ct., 
16  Quebec  Super.  Ct.  52. 

4.  Sales  on  Credit. — Lupo  v.  State,  118  Ga. 
759- 

Money  Consideration  Not  Necessary.  — ■  Ford  v. 
State,  45  Tex.  Crim.  288.  See  also  Johnscn  v. 
State,  (Tex.  Crim.  1900)  55  S.  W.  Rep.  968. 

Cancellation  of  Sale  on  Credit  Does  Not  Relieve 
from  Liability  for  Violation  of  Statute.  —  Lupo  v. 
State,  118  Ga.  759. 

No  Violation  of  Law  if  Sale  Rescinded.  — 
White  v.  State,  (Tex.  Crim.  1905)  85  S.  W. 
Rep.  9. 

6.  Absence  of  Profit  to  Seller.  — ■  Treadaway 
v.  State,  42  Tex.  Crim.  466. 

7.  Agreement  to  Pay  Necessary.  —  See  Mills  v. 
State,  (Tex.  Crim.  1904)  82  S.  W.  Rep.  1045. 

29*i.  3.  Sale  of  Saloon  Business.  —  Hagerty 
v.  Tuxbury,  181  Mass.  126. 

8.  Furnishing  of  Liquor  at  Meals  by  Boarding- 
house  Keeper  for  Pay  Constitutes  Sale.  —  State  v. 
Lotti.  72  Vt.  115.  See  also  State  v.  Wenzel,  72 
N.  H.  396. 

9rt.  Delivery  C.  0.  D.  Package  to  Third  Person 
Held  a  Sale.  —  Cantwell  v.  State,  (Tex.  Crim. 
1905)  85  S.  W.  Rep.  18,  19;  Ashley  v.  State, 
46  Tex.  Crim.  471.  See  also  Beall  v.  State, 
(Tex.  Crim.  1905)  86  S.  W.  Rep.  334. 

Sale  by  Consignee.  —  Treadaway  v.  State,  42 
Tex.  Crim.  466;  Bills  v.  State,  (Tex.  Crim. 
1901)  64  S.  W.  Rep.  1047;  Dunn  v.  State,  (Tex. 
Crim.  1905)  86  S.  W.  Rep.  326;  Sliger  v.  State, 
(Tex.  Crim.  1905)  88  S.  W.  Rep.  243.  See 
also  Young  v.  State,  (Tex.  Crim.  1902)  66  S. 
W.  Rep.  567. 

Evidence  Held  to  Show  Sale.  —  State  v.  Cohen. 
65  Kan.  849;  Corzine  v.  State,  (Tex.  Crim. 
7904)  80  S.  W.  Rep.  85;  Goldwater  v.  State, 
(Tex.  Crim.  1903)  77  S.  W.  Rep.  221  ;  Taylor 
V.  State,  (Tex.  Crim.  1903)  77  S.  W.  Ren.  221. 

Evidence  Held  Not  to  Show  Sale.  —  Blasin- 
game  v.  State.  (Tex.  Crim.  1005)  85  S.  W.  Rep. 
27?:  Alexander  v.  State,  (Tex.  Crim.  iooi)  60 
S.  W.  Rep.  763  ;  Crawford  v.  State,  (Tex.  Crim. 


1900)  58  S.  W.  Rep.  1006;  Dorsett  v.  State, 
(Tex.  Crim.  1900)  58  S.  W.  Rep.  1003;  Kirby 
v.  State,  46  Tex.  Crim.  584. 

11.  Loan.  —  Huby  v.  State,  111  Ga.  842;  Ray 
v.  State,  46  Tex.  Crim.  176. 

299.  2.  Exchange.  —  Stanley  v.  State,  43 
Tex.  Crim.  270. 

3.  Liquor  in  Payment  of  Rent  a  Sale. —  Griffin 
v.  State.  1 1  s  Ga.  577. 

4.  In  Payment  of  Services  Rendered.  —  Fried- 
man v.  Com.,  (Ky.  1904)  83  S.  W.  Rep.  1040. 

5.  Devices  to  Evade  Liquor  Laws  —  Florida.  — 
Caldwell  v.  State,  43  Fla.  550. 

Georgia.  —  Mack  v.  State,  116  Ga.  546. 

Kansas.  —  State  V.  Peak,  66  Kan.  701. 

Kentucky.  —  Teal  v.  Com.,  (Ky.  1900)  57  S. 
W.  Rep.  464 ;  Com.  v.  Hurst,  62  S.  W.  Rep. 
1024,  23  Ky.  L.  Rep.  365;  Penner  v.  Com.,  m 
Ky.  604  :  Baker  v.  Com.,  64  S.  W.  Rep.  657,  23 
Ky.  L.  Rep.  898;  Hinkle  v.  Com.,  66  S.  W. 
Rep.  1020,  23  Ky.  L.  Rep.  1979:  Griffin  v.  Com., 
66  S.  W.  Rep.  817,  23  Ky.  L.  Rep.  1992;  Rowe 
v.  Com.,  70  S.  W.  Rep.  407,  24  Ky.  L.  Rep. 
974- 

Michigan.  —  People    v.    Luders,    126  Mich. 

440,  3  Detroit  Leg.  N.  Si. 

Mississippi. — ■  Harper  v.  State,  85  Miss.  338, 
North  Carolina.  —  State  v.   Holder,   133  N. 

Car.  709. 

Virginia.  —  McKeever  v.  Com.,  98  Va.  862. 

West  Virginia.  — See  Cohen  v.  King  Knob 
Club,  55  W.  Va.  108. 

Illustrations  of  Unsuccessful  Devices  —  Giving 
Away  Intoxicating  Liquors  with  Other  Articles 
Purchased  constitutes  a  sale  of  the  liquor  and 
a  violation  of  the  law.  Caldwell  v.  State,  43 
Fla.  550. 

Receiving  Whiskey  and  Leaving  Money.  — 
Dixon  v.  State,  67  Ark.  495. 

Sales  in  Bulk  and  Delivery  in  Small  Quan- 
tities.—  Griffin  v.  Com.,  (Ky.  1002)  66  S.  W. 
Rep.  817;  People  v.  Luders,  126  Mich.  440,  8 
Detroit  Leg.  N.  81  ;  McKeever  v.  Com..  98  Va. 
862. 

Not  Limited  to  Mechanical  Devices.  —  Rowe  v. 
Com.,  70  S.  W.  Rep.  407.  24  Ky.  L.  Rep.  974. 

Question  for  Jury  Whether  Sale  of  Nonintoxi- 
cants,  with  Simultaneous  Gift  of  Liquor,  Is  Device 
to  Evade  Laws.  —  Turner  v.  State,  121  Ga.  154. 

300.  1.  Sale  of  Unascertained  Goods.  —  U.  S. 
v.  Chevallier.  (C.  C.  A.)  107  Fed.  Rep.  434; 
Strife  v.  Shields,  no  T.a.  547.  See  also  Walker 
v.  Walker,  00  1..  T.  N.  S.  88. 

Where  Guest  at  Unlicensed  Restaurant  Has 
Waiter  Get  Him  Liquor  from  Licensed  Saloon  in 
Neighborhood  —  Held  a  Sale.  —  Pasquier  v. 
Ncale,  (1902)  2  K.  B.  287. 
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ttOO.    2.  Where  Goods  Are  Delivered  to  Carrier  on  Purchaser's  Order.  —  See 

notes  2,  3. 

301.    3.  Where  Goods  Are  Shipped  C.  0.  D.  —  See  notes  I,  2. 

4.  Where  Goods  Are  Sold  on  Order  of  Agent  Subject  to  Principal's 
Approval.  —  Sec  notes  3,  4 

5.  Where  Goods  Are  Delivered  by  Seller  in  Person  or  by  Agent.  — 

See  note  5. 

UO*2.    See  notes  2,  3,  4. 

X.  Property  and  Contract  Rights  as  Affected  by  Liquor  Laws 
—  1.  Intoxicating  Liquors  as  Property  —  a.  In   General — Liquors  Lawfully 

Acquired  and  Kept.  —  See  note  "J. 

ttO*».  2.  Eight  to  Recover  Price  of  Liquors  Illegally  Sold  —  a.  Statement 
and  Application  of  Rule.  —  See  notes  5,  6. 


:$00.  2.  Delivery  to  Carrier  on  Order  of  Purchaser 

—  As  Aftecting  Criminal  Liability.  —  Carthage  v. 
Duvall,  202  111.  238,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  300;  Clancey  v.  Peo- 
ple, 99  111.  App.  303 ;  Jones  v.  People,  99  111. 
App.  305;  State  v.  American  Express  Co.,  118 
Iowa  449,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  300;  James  v.  State,  45  Tex. 
Crim.  592,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  300;  Harris  v.  State,  (Tex.  Crim. 
1 90s)  85  S.  W.  Rep.  284. 

Statute  Fixing  Place  of  Sale.  —  State  v.  Pat- 
terson, 134  N.  Car.  612;  James  v.  State,  45  Tex. 
Crim.  592. 

3.  As  Affecting  Validity  of  Contract.  —  J-  &  J. 

Eager  Co.  v.  Burke,  74  Conn.  534 ;  Carthage  v. 
Duvall,  202  111.  238,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  300;  State  v.  Ameri- 
can Express  Co.,  118  Iowa  449,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  300.  See 
also  State  v.  Patterson,  134  N.  Car.  612. 

301 .  1.  Rule  that  Sale  Is  Not  Complete  till 
Delivery  to  Purchaser.  —  State  v.  American  Ex- 
press Co.,  118  Iowa  449,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  301  ;  State  v.  Cairns, 
64  Kan.  786,  quoting  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  300.  But  see  Carthage  v. 
Duvall,  202  111.  238,  quoting  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  cd.)  300. 

2.  Rule  that  Sale  Is  Complete  on  Delivery  to 
Carrier  —  United  States.  —  U.  S.  v.  Lackey,  120 
Fed.  Rep.  577;  U.  S.  v.  Adams  Express  Co.,  119 
Fed.  Rep.  240. 

Illinois.  —  Carthage  v.  Duvall,  202  111.  238, 
quoting  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  300.  See  also  Carthage  v.  Munsell,  203 
111.  474- 

Iowa.  —  See  Stale  v.  American  Express 
Co.,  118  Iowa  449,  citing  17  Am.  /nd  Eng. 
Encyc.  of  Law  (2d  ed.)  301. 

Kansas.  —  State  v.  Cairns,  64  Kan.  786, 
nuoting  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
cd.)  300. 

Kentucky. —  See  Teal  v.  Com.,  (Ky.  1900)  57 
S.  W.  Rep.  464. 

Maine.  —  State  V.   Intoxicating   Liquors,  98 

Me.  464. 

Pennsylvania.  —  Ceraline  Mfg.  Co.  v.  Anthra- 
cite Beer  Co.,  25  Pa.  Super.  Ct.  94. 

Texas.  —  Weathered  v.  State,  (Tex.  Crim. 
iqoi)  60  S.  W.  Rep.  876;  Treadaway  v.  State, 
42  Tex.  Crim.  466;  Sedgwick  v.  State,  (Tex. 
Crim.  1905)  85  S.  W.  Rep.  813:  Parker  v. 
State.  (Tex.  Crim.  1905)  85  S.  W.  Rep.  1155: 
Taggart  v.  State,  (Tex.  Crim.  1905)  85  S.  W. 


Rep.  1 155;  Joseph  v.  State,  (Tex.  Crim.  1905) 

86  S.  W.  Rep.  326 ;  Luster  v.  State,  (Tex.  Crim. 
1905)  86  S.  W.  Rep.  326;  Otto  v.  State,  (Tex. 
Crim.  1905)  87  S.  W.  Rep.  698. 

3.  When  Orders  Must  Be  Approved  by  Principal 

—  England.  —  Stephenson  v.  Rogers,  80  L.  T. 
N.  S.  193;  Strickland  v.  Whittaker,  90  L.  T.  N. 
S.  445  ;  Hewitt  v.  Jervis,  68  J.  P.  54. 

United  States.  —  U.  S.  v.  Chevallier,  (C.  C. 
A.)  107  Fed.  Rep.  434. 

Connecticut. — J.  &  J.  Eager  Co.  v.  Burke,  74 
Conn.  534. 

Iozva.  —  Sachs  v.  Garner,  11 1  Iowa  424. 

Texas.  —  Sims  v.  State,  (Tex.  Crim.  1905) 

87  S.  W.  Rep.  689,  quoting  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  301  ;  Merriweathe^  v. 
State,  (Tex.  Crim.  1905)  86  S.  W.  Rep.  332; 
Novich  v.  State,  (Tex.  Crim.  1905)  86  S.  W. 
Rep.  332. 

4.  Where  Order  Not  Subject  to  Principal's  Ap- 
proval.—  See  Cocker  v.  McMullen,  81  L.  T.  N. 
S.  784;  Strickland  v.  Whittaker,  90  L.  T.  N.  S. 
445- 

5.  Delivery  by  Seller  or  Agent. —  Glass  v.  State, 
68  Ark.  266;  Swift  v.  State,  108  Tenn.  610; 
Davidson  v.  State,  44  Tex.  Crim.  586 ;  Bogle 
v.  State,  42  Tex.  Crim.  389.  Compare  Ceraline 
Mfg.  Co.  v.  Anthracite  Beer  Co.,  25  Pa.  Super. 
Ct.  94- 

302.    2.  Violation  of  Local  Option  Laws.  — 

Davidson  v.  State,  44  Tex.  Crim.  586 ;  Bogle 
v.  State,  42  Tex.  Crim.  389. 

3.  Sales  in  Territory  Not  Covered  by  License.  — 
Glass  v.  State,  68  Ark.  266;  Swift  v.  State,  108 
Tenn.  610. 

4.  Locus  of  Sale  Governed  by  Contract.  — 

Owens  v.  State,  (Tex.  Crim.  1905)  85  S.  W. 
Rep.  794. 

7.  Liquors  Lawfully  Acquired  and  Kept.  — 

See  State  v.  McM;-ster,  13  N.  Dak.  58. 

1105.  5.  Contracts  in  Violation  of  Statute 
Void. —  Kelly  v.  Burke,  T32  Ala.  235. 

Not  Applicable  to  Sales  Made  in  Another  Sta*e. 

—  T.  &  J.  Eager  Co.  v.  Burke,  74  Conn.  534. 

6.  Sales  Without  License. —  Dreyfus  v.  Goss, 
67  Kan.  57 ;  P.  Schoenhofen  Brewing  Co.  v. 
Whipple,  (Neb.  1902)  89  N.  W.  Rep.  751  : 
P.rown  7'.  Moore,  32  Can.  Sup.  Ct.  93,  affirming 
33  Nova  Scotia  381  ;  Indian  Head  Wine  Liquor 
Co.  7'.  Skinner,  39  Can.  L.  J.  125;  Plissor.  v. 
Skinner,  5  N.  W.  Ter.  391. 

License  Issued  to  Agent. —  See  P.  Schoenhofen 
Brewing  Cc.  v.  Whipple.  (Neb.  1902)  89  N.  W. 
Rep.  751. 

Not  Applicable  to  Sale  or  Contract  Made  in 
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306.  See  notes  i,  2,  4,  8. 

Sales  by  Agent.  —  See  note  1 1. 

c.  Evidence.  —  See  note  13. 

307.  3.  Status  of  Notes  Given  for  Price   of  Liquors  Illegally  Sold  — 

RIGHTS  OF  Payee  —  (i)  Where  Liquors  Are  Sole  Consideration  for  Note. 
See  note  2. 

308.  See  note  5. 

(2)  Where  Liquors  Are  Partial  Consideration  for  Note.  —  See  notes 


10. 

300. 
310. 


4.  Status  of  Mortgage  to  Secure  Price  of  Liquors.  —  See  note  7. 

5.  Right  to  Recover  Back  Money  Paid  for  Liquors  Illegally  Sold  — 

a.  Recovery  by  Direct  Action  —  under  statutes.  —  See  note  2. 

311.  b.  Recovery  by  Way  of  Set-off  or  Counterclaim.  —  See 
note  4. 

312.  7.  Status  of  Contracts  of  Sale  Made  in  Another  State  —  a.  In  Gen- 
eral. —  See  notes  1,  2. 

b.  Effect  of  Knowledge  of  Purpose  to  Resell  Illegally 
and  Assistance  Therein  —  (1)  General  Rule.  —  See  note  6. 

313.  See  notes  1,  2. 

Sale  with  "  View  "  to  Illegal  Resale.  —  See  note  4. 

314.  (2)  Under  Special  Statutory  Provisions.  — See  note  3. 

8.  Status  of  Executory  Contracts  of  Sale  of  Liquors.  —  See  note  6. 


Another  State. — Shiretzki  v.  Kessler,  (Ala.  1904) 
,?7  So.  Rep.  422. 

306.  1.  Sales  to  Insane  Persons. —  Kelly  v. 
Burke,  132  Ala.  235. 

2.  Sales  to  Enable  Purchaser  to  Resell  Illegally. 
—  Fuller  v.  Hunt,  182  Mass.  299. 

A  Knowledge  of  the  Intention  to  Sell  Illegally, 
where  the  seller  is  indifferent  as  to  whether 
the  purchaser  does  so  or  not,  will  not  invalidate 
the  sale  so  that  the  seller  cannot  recover. 
Fuller  v.  Hunt,  182  Mass.  299. 

4.  Cash  Sales  Required.  —  Mitchell  v.  Bran- 
ham,  104  Mo.  App.  480. 

8.  Sales  in  Violation  of  Prohibition  Law.  — 
Dreyfus  v.  Goss,  67  Kan. 

11.  Sales  by  Agent. —  Rue  nmeli  v.  Cravens,  13 
Okla.  342.  Contra,  Hertzler  v.  Geigley,  196 
Pa.  St.  419,  79  Am.  St.  Rep.  724. 

13.  Burden  on  Defendant  to  Show  Illegality. — 
Overstreet  v.  Brubaker,  98  Mo.  App.  75. 

:t©7.  2.  Rights  of  Payee.  —  Wagner  v. 
Scherer,  89  N.  Y.  App.  Div.  202;  In  re  Lem- 
crise.  73  Vt.  304. 

30*.  5.  Sales  on  Credit. — -Wagner  v.  Scherer, 
89  N.  Y.  App.  Div.  202. 

9.  Where  Part  of  Consideration  Is  Intoxicating 
Liquors.  —  Douthart  v.  Congdon,  197  111.  356, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  308. 

10.  Illegal  Consideration  Taints  Whole  Note.  — 

Douthart  v.  Congdon,  197  111.  356,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  308. 

309.  7.  Mortgages  and  Notes,  given  to  secure 
money  leaned  to  build  a  place  for  the  sale  of 
liquors  in  violation  of  the  law,  will  not  be  en- 
forced. Falk  v.  Fcrd  Heim  Brewing  Co.,  10 
Kan.  App.  248. 

!MO.  2.  Recovery  Back  of  Money  Paid  for 
Liquors  Illegally  Sold. —  See  Gorman  v.  Keough, 
22  R  I.  47. 

Iowa  Demand  Made  Condition  Precedent  to 
Bringing  Suit. —  See  Foley  v.  Leisy  Brewing  Co., 
116  Iowa  176. 


Sales  Made  Outside  of  State.  —  Brown  v.  Wie- 
land,  1 16  Iowa  711. 

Money  Advanced  Recoverable  Before  Sale  Con- 
summated. —  Stansfield  v.  Kunz,  62  Kan.  797. 

311.  4.  Set-off  or  Counterclaim.  —  Gorman 
v.  Keough,  22  R.  I.  47. 

Iowa  —  Demand  Sufficient  in  Case  of  Counter- 
claim if  Made  Before  Pleaded.  —  Brown  v.  Wie- 
land,  1 16  Iowa  711. 

312.  1.  Validity  Determined  by  Laws  of  State 
Where  Made.  —  P.  Schoenhofen  Brewing  Co.  v. 
Whipple,  (Neb.  1902)  89  N.  W.  Rep.  751.  See 
also  Corbin  v.  Houlehan,  (Me.  1905)  61  Atl. 
Rep.  131. 

2.  Contracts  Valid  in  State  Where  Made.  — 

See  Corbin  v.  Houlehan,  (Me.  1905)  61  Atl.  Rep. 
131- 

6.  Bluthenthal  v.  McWhorter,  131  Ala.  648, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
312,  136  Ala.  568,  96  Am.  St.  Rep.  43  ;  Williams 
v.  Davidson,  64  Kan.  707  ;  Graves  v.  Johnson, 
179  Mass.  53,  88  Am.  St.  Rep.  355.  See  also 
Fuller  v.  Hunt,  182  Mass.  299. 

31 3.  1.  Participation  in  Unlawful  Act  of  Pur- 
chaser. —  Bluthenthal  v.  McWhorter,  131  Ala. 
648,  cittng  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  313;  Corbin  v.  Houlehan,  (Me.  1905) 
61  Atl.  Rep.  131. 

2.  Purchase  to  Use  Illegally  in  Another  State. 
—  Blumenthal  v.  McWhorter,  131  Ala  648, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
3i3- 

4.  Sales  with  "View"  to  Illegal  Resale. — 
P.  Schoenhofen  Brewing  Co.  v.  Whipple,  (Neb. 
1902)  89  N.  W.  Rep.  751;  Corbin  v.  Houlehan, 
(Me.  1905)  61  Atl.  Rep.  131.  See  also  Fuller 
v.  Hunt,  i8r  Mass.  299. 

31 'I.  3.  Corbin  v.  Houlehan.  'Me.  1905I  61 
Atl.  Rep.  141  ;  Pollard  v.  Allen,  96  Me. 
455- 

6.  Executory  Contracts. — •  Sandefur-Julian  Co. 
v.  State,  72  Ark.  1 1  ;  Stansfield  v.  Kunz,  62  Kan. 

797- 
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314.  9.  Status  of  Judgment  for  Price  of  Liquors.  —  See  note  7. 

315.  13.  Liability  of  Liquors  to  Attachment  and  Execution.  —  See  note  5. 
:{ I  <>.    16.  Conditions  in  Deeds  Prohibiting  Sales  on  Premises  Conveyed. — 

See  note  4. 

II I  7.    18.  Other  Contracts  as  Affected  by  Liquor  Laws.  —  See  note  7. 

HIS.    XI.  Liquor  Nuisances — 1.  What  Constitutes  Nuisance  at  Common 

Law.  —  See  note  1 . 

2.  What  Constitutes  Nuisance  under  Statutes  —  Selling  in  Violation  of  Law. 
—  See  notes  3,  4,  5. 

It  1  9.     Keeping  for  Unlawful  Sale.  —  See  notes  3,  7,  9. 

Keeping  Open  on  Sunday.  —  See  note  12. 
3£0.    3.  Constitutionality  of  Statutes.  —  See  notes  1,  3,  5. 


314.  7.  Judgment  Will  Not  Be  Disturbed.— 

Wempen  v.  Girard,  84  111.  App.  130. 

315.  5.  Unfinished  Beer  in  the  State  of  Inter- 
mediate Fermentation  Is  Not  Leviable  under  an 
Execution. —  Goepper  v.  Phoenix  Brewing  Co., 
1 1 5  Ky.  708. 

a  16.  4.  Legality  of  Condition  Prohibiting 
Sales  of  Intoxicating  Liquors.  —  Fanning's  Li- 
cense, 23  Pa.  Super.  Ct.  622. 

What  Not  Waiver  of  Conditions. —  Haines  v. 
Einwachter,  (N.  J.  1903)  55  Atl.  Rep.  38. 

J119".  7.  Contracts  in  Restraint  of  Trade. — 
Mitchell  v.  Branham,  104  Mo.  App.  480.  But 
compare  Sullivan  v.  Kohlenberg,  31  Ind.  App. 

215- 

A  Bill  for  a  Copartnership  Accounting  will  not 

lie  where  the  copartnership  business  was  carried 
on  in  violation  of  the  liquor  laws.  Teoli  v. 
Mardolillo,  23  R.  I.  87. 

Rent  Cannot  Be  Recovered  for  premises  leased 
for  the  purpose  of  illegal  traffic  in  liquors.  Gor- 
man v.  Keough,  22  R.  I.  47. 

Consent  as  Consideration  for  Note.  —  A  note 
for  which  the  consideration  is  the  consent  to 
the  establishment  of  a  saloon  is  void.  Greer  v. 
Severson,  119  Iowa  84. 

In  an  Action  on  an  Agreement  Not  to  Sell 
Liquors  in  the  same  city  as  the  plaintiff,  made 
at  the  time  defendant  sold  his  dramshop  to  the 
plaintiff,  it  was  held  that  the  plaintiff  could  not 
recover  damages  for  sales  made  while  he  con- 
ducted his  business  without  a  license.  Mitchell 
v.  Branham,  104  Mo.  App.  480. 

Transfer  of  License. —  Where  a  "license  is  part 
of  a  bill  of  sale  of  a  saloon  business  and  there 
is  an  understanding  that  the  saloon  shall  be 
conducted  in  the  name  of  the  seller,  there  is  a 
violation  of  a  statute  prohibiting  the  transfer  of 
a  license,  which  makes  the  whole  contract  void. 
Sawyer  v.  Sanderson,  113  Mo.  App.  233. 

318.  1.  Sale  of  Liquors  Not  Nuisance.  —  Pike 
County  Dispensary  v.  Brundidge,  130  Ala.  193. 

3.  Places  Where  Liquor  Is  Sold  Unlawfully  — 
Georgia.  —  Walker  v.  McNelly,  121  Ga.  114. 

Indiana.  —  Kissel  v.  Lewis,  156  Ind.  233. 

lo-iva.  —  Carter  v.  Fred  Miller  Brewing  Co., 
in  Iowa  457;  State  v.  Gifford,  11 1  Iowa  648. 

Kansas.  —  State  v.  Stark,  63  Kan.  529,  88 
Am.  St.  Rep.  251  ;  State  v.  Peak,  66  Kan. 
701. 

Maine.  —  Wright  v.  O'Brien,  98  Me.  196. 

New  Hampshire.  —  State  v.  Strickford,  70 
N.  H.  297  ;  State  v.  Piper,  70  N.  H.  282. 

North  Dakota.  — State  v.  McGruer,  9  N.  Dak. 
566;  State  v.  Donovan,  10  N.  Dak.  203;  State 
V.  Nelson,  13  N.  Dak.  122. 


State  v.  Morehead,  22  R.  I. 
-  Britton  v.  Guy,  17  S.  Dak. 

Walker,    101  Va. 


Rhode  Island.  ■ 
272 

South  Dakota. 
588. 

Virginia.  —  Farmville  v. 
323,  99  Am.  St.  Rep.  870. 

West  Virginia.  —  Cohen  V.  King  Knob  Club, 
55  W.  Va.  108. 

Nuisanoe  Distinct  Offense  from  Illegal  Selling.  — 
State  v.  Turner,  63  Kan.  714;  State  v.  More- 
head,  22  R.  1.  272. 

Keeping  of  Place  Where  Nuisance  Is  Constitutes 
Offense.  — State  v.  Thoemke,  11  N.  Dak.  388; 
State  v.  Nelson,  13  N.  Dak.  122. 

"Blind  Tiger"  a  Nuisance. —  Legg  v.  Ander- 
son, 116  Ga.  401  ;  State  v.  Tabler,  34  Ind.  App. 
393,  107  Am.  St.  Rep.  209. 

Maine  —  All  Drinking  Places  Declared  Nui- 
sances.—  Davis  v.  Auld,  96  Me.  559. 

What  May  Be  Declared  Nuisance.  —  Laugel  v. 
Bushnell,  197  111.  20. 

4.  Sales  Without  License.  —  Walker  v.  Mc- 
Nelly, 121  Ga.  114;  Britton  v.  Guy,  17  S.  Dak. 
588. 

Illegal  Sale  on  Sunday.  —  State  v.  Morehead, 
22  R.  I.  272. 

5.  Sales  Not  Authorized  by  License.  —  Kissel 
v.  Lewis,  156  Ind.  233;  State  v.  McGruer,  9  N. 
Dak.  566;  State  v.  Donovan,  jo  N.  Dak.  203; 
State  v.  Erickson,  (N.  Dak.  1505)  103  N.  W. 
Rep.  389  ;  State  v.  Morehead,  22  R.  I.  272. 

319.  3.  Keeping  for  Unlawful  Sale.  —  State 
v.  Lewis,  63  Kan.  265  ;  State  v.  Stark.  63  Kan. 
529,  88  Am.  St.  Rep.  251  ;  State  v.  Nelson,  13 
N.  Dak.  122;  State  v.  Erickson,  (N.  Dak.  1905) 
103  N.  W.  Rep.  389. 

Meaning  of  "Place." — State  v.  Nelson,  13 
N.  Dak.  122. 

Liquor  Must  Be  Intoxicating.  —  State  v.  Turner, 
63  Kan.  714. 

7.  Proof  of  Actual  Sales  Not  Necessary. — State  v. 
Dorr.inisse,  Clowa  1904)  99  N.  W.  Rep.  561  ; 
State  v.  Lewis,  63  Kan.  265. 

9.  Series  of  Sales  Held  Necessary.  —  State  v. 
Mclntofh.  98  Me.  397. 

12.  License  Will  Not  Protect  Nuisanoe.  — 
Reaves  v.  Territory,  13  Okla.  396. 

itiiO.  1.  Not  in  Violation  of  Due  Process  of 
Law. —  Topcka  v.  Raynor,  60  Kan.  860,  58  Pac. 
Rep.  557,  61  Kan.  10.  And  see  the  title  Due 
Prck  fss  of  Law,  303.  3. 

3.  Not  Violation  of  Right  to  Jury  Trial.  — 
Reaves  v.  Territory,  13  Okla.  396.  See  also 
Davis  v.  Auld,  96  Me.  559. 

5.  Not  Enforcement  of  Criminal  Law  by  Civil 
Action.  —  Davis  v.  Auld,  96  Me.  559. 


764 


Vol.  XVII. 


INTOXICATING  LIQUORS. 


331-336 


321.  4.  Criminal  Responsibility  for  Maintaining  Liquor  Nuisance  —  a.  Par- 
ties Responsible  for  Maintaining  Nuisances.  — See  notes  i,  3,  8. 

b.  Effect  of  Former  Acquittal  or  Conviction  of  Similar 
Offense.  —  See  notes  9,  1 1. 

5.  Injunction  and  Abatement  of  Liquor  Nuisance  —  a.  INJUNCTION  — 
(1)  In  General.  —  See  note  1: 


See  note  8. 


When  Illegal  Use  Must  Exist.  —  See  notes  3,  4. 
Extent  of  Closing  Required.  —  See  note  7. 
(2)  Against  Whom  Injunction  Is  Operative. 
See  notes  2,  6. 

b.  Abatement.  —  See  notes  7,  8,  9. 

c.  Who  May  Maintain  Proceedings  for  Injunction  and 
Abatement.  —  See  note  2. 

d.  Proceedings  for  Contempt  in  Violating  Injunction.  — 

See  note  8. 

326.  6.  Evidence  in  Criminal  Prosecutions  and  in  Proceedings  for  Injunction 
and  Abatement  —  a.  Competency.  —  See  notes  4,  5,  6,  9. 


323. 
324. 


321.  1.  Meaning  of  Word  "  Keeper."  —  State 
v.  Nelson,  13  N.  Dak.  122. 

3.  Ownership  of  Liquors  Unlawfully  Sold  Imma- 
terial ;  Possession  All  That  Is  Necessary.  —  State 
v.  Stevens,  119  Iowa  675. 

8.  Intention  to  Violate  Law  Immaterial.  — 
Daxanbeklar  v.  People,  93  111.  App.  553. 

Druggist  Having  Permit  May  Be  Convicted  of 
Keeping  Nuisance.  —  State  v.  Engborg,  63  Kan. 
853. 

9..  Conviction  of  Unlawful  Sale  Not  Bar  to 
Conviction  for  Maintaining  Nuisance.  —  State 
v.  Nelson,  13  N.  Dak.  122. 

11.  Effect  of  Conviction  of  Maintaining  Nuisance 
on  Prosecution  for  Unlawful  Selling.  —  State  v. 
Wold,  96  Me.  401.  See  also  State  v.  More- 
head,  22  R.  I.  272. 

12.  Georgia  —  "  Blind  Tiger  "  May  Be  En- 
joined.— •  Legg  v.  Anderson,  116  Ga.  401. 

Place  Must  Be  Particularly  Identified  in  Order 
to  Abate. —  State  v.  Thoemke,  11  N.  Dak.  388; 
State  v.  Nelson,  13  N.  Dak.  122. 

Effect  of  Previous  Injunctions.  —  Where  the 
defendants  are  enjoined  from  selling  liquors 
illegally,  and  a  building  in  another  place  is  also 
declared  a  nuisance,  if  this  building  is  removed 
to  the  defendant's  property  this  place  may  be 
enjoined  and  abated.  Hill  v.  Dunn,  (Iowa 
1902)  90  N.  W.  Rep.  705. 

322.  3.  Nuisance  Must  Exist  at  Beginning 
of  Suit.  —  State  v.  Strickford,  70  N.  H.  297.  See 
also  Wright  v.  O'Brien,  98  Me.  196;  Patterson 
V.  Nicol,  115  Iowa  283. 

Otherwise  Where  Object  Punishment  and  Not 
Injunction. —  State  v.  Gulley,  41  Oregon  318. 

Presumption  of  Continuance. — McCoy  v.  Clarke, 
(Iowa  1899)  81  N.  W.  Rep.  159. 

4.  Cessation  of  Nuisance  Near  Time  of  Trial.  — 
Ohbrogg  v.  District  Ct.,  126  Iowa  247. 

7.  Extent  of  Injunction.  —  State  v.  Massey,  72 
Vt.  210. 

Building  Partly  Used  for  Illegal  Purpose.  — 

State  v.  Nelson,  13  N.  Dak.  122. 

8.  Owner's  Knowledge  and  Consent  to  Unlawful 
Use  Necessary.  —  State  v.  Nelson,  13  N.  Dak. 
122;  State  v.  Massey,  72  Vt.  210. 

Knowledge  of  Agent  Imputable  to  Principal.  — 
State  v.  Collins,  74  Vt.  43  ;  State  v.  Lundergan, 
74  Vt.  48. 


323.  2.  Sales  by  Trespasser  Without  Owner's 
Knowledge. —  State  v.  Nelson,  13  N.  Dak.  122. 

6.  Injunction  Not  Issued  Against  Persons  Not 
Parties. —  State  v.  Strickford,  70  N.  H.  297. 

Owner  and  All  Persons  Interested.  —  State  v. 
Collins,  74  Vt.  43.  See  also  State  v.  Strickford, 
70  N.  H.  297. 

Mortgagee  Without  Control  Not  Enjoined.  — 
State  v.  Massey,  72  Vt.  210. 

Person  Not  an  Owner.  —  State  v.  Strickford, 
70  N.  H.  297. 

7.  Abatement  —  Destruction  of  Liquors.  —  State 
v.  McMaster,  13  N.  Dak.  58. 

Cause  Does  Not  Survive  Against  Keeper's  Ad- 
ministrator.—State  v.  McMaster,  13  N.  Dak.  58. 

8.  Necessity  of  Abatement  When  Injunction 
Granted. —  See  State  v.  Engborg,  63  Kan.  853  ; 
State  v.  Lee,  65  Kan.  698. 

9.  Action  in  Rem. —  In  North  Dakota  the  pro- 
ceeding is  not  in  rem.  State  "'.  McMaster,  13 
N.  Dak.  58. 

324.  2.  Action  by  Citizen  —  Nature  and 
Effect.  —  The  citizen  may  employ  his  own  attor- 
ney to  bring  the  action  in  the  name  of  the  state, 
and  need  not  first  seek  authority  from  the  state's 
attorney.    State  v.  Bradley,  10  N.  Dak.  157. 

Effect  of  Suit  by  One  Citizen  on  Action  Brought 
by  Another.  —  Brennan  v.  Roberts,  125  Iowa 
615- 

Private  Person  Cannot  Maintain  Action  in  Own 
Name  to  Abate. —  State  v.  Stark,  63  Kan.  520, 
88  Am.  St.  Rep.  251. 

8.  Nature  of  Proceeding.  —  Brennan  v.  Rob- 
erts, 125  Iowa  615. 

320.  4.  Evidence  of  Sales  in  Building  AUer  td 
to  Be  Maintained  as  Nuisance.  —  State  v.  More- 
head,  22  R.  I.  272 

Record  of  Sales  Kept  by  Druggist. —  State  :•. 
Donovan,  10  N.  Dak.  203. 

Any  Act  or  Conduct  of  Defendant  Occurring 
Within  Statutory  Period  Which  Tends  to  Establish 
Keeping  of  Nuisance  Is  Admissible.  —  State  v. 
Miller,  63  Kan.  62 

5.  Evidence  of  Sales  Other  than  Those  Desig- 
nated in  Complaint  Admissible.  —  State  v.  Green, 
61  S.  Car.  12. 

Payment  of  a  United  States  Special  Tax  Admis- 
sible to  Prove  a  Nuisance.  —  State  v.  Lincoln, 
73  Vt.  221. 
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Wil .    Sec  notes  2,  3,  6. 

/>.  Sufficiency.  —  See  note  12. 
See  note  1. 

XII.  Offenses  Against  Liquor  Laws  and  Prosecutions  There- 
under —  1.  Sales  Without  License  — a.  IN  GENERAL  —  Sales  Exempted  from  Opera- 
tion of  License  Laws.  —  See  note  5> 

Single  Sale  Constitutes  Offense.  —  See  note  6. 

It'ii).    b.  Sales  Before  Issuance  of  License.  —  See  notes  2,  4. 

c.  Sales  After  Expiration  or  Revocation  of  License.  — 

See  note  7. 


d.  Effect  of  Impossibility  of  Obtaining  License. 


See 


notes  8,  9. 
330. 


Effect  of  Wrongful  Refusal  of  License.  —  See  note  2. 

e.  Burdkn  of  Proving  License  or  No  License.  —  See  note  6. 

Reason  for  Rule.  —  See  note  2. 

2.  Sales  under  Void  Licenses.  —  See  note  5. 

See  notes  3,  6. 


32<».    6.  Finding  Liquor  on  Premises. — ■  State 

v.  Stevens,  119  Iuwa  675;  State  v.  Green,  61  S. 
Car.  12.. 

9.  Evidence  that  Persons  Were  Noisy  when  com- 
ing away  from  the  premises  is  admissible.  State 
v.  Marchbar.ks,  61  S.  Car.  17. 

327.  2.  Conviction  of  Illegal  Sales.  — •  State 
z.  Nelson,  13  N.  Dak.  122. 

3.  A  Conviction  upon  a  Search  and  Seizure 
Process  is  admissible  to  show  the  intent  with 
which  the  liquors  were  kept.  State  v.  Wold, 
96  Me.  401. 

An  Acquittal  upon  a  Search  and  Seizure  Process 

is  not  admissible  on  behalf  of  the  defendant. 
State  v.  Wold,  96  Me.  401. 
6.  Other  Evidence  to  Show  Ownership  or  Control. 

—  See  State  v.  Green,  61  S.  Car.  12. 

12.  Payment  of  the  United  States  Special  Tax  as 
a  Liquor  Seller  is  sufficient  evidence  to  warrant 
a  finding  that  the  premises  kept  by  the  licensee 
are  a  nuisance.    State  v.  Lincoln,  73  Vt.  221. 

Evidence  of  Possession  of  Liquor  Not  Sufficient. 

—  State  v.  McMaster,  13  N.  Dak.  58. 

32§.  1.  For  Other  Decisions  in  Which  the 
Evidence  Was  Held  Sufficient  to  show  the  main- 
tenance of  a  nuisance,  see  State  v.  Dominisse, 
(Iowa  1904)  99  N.  W.  Rep.  561  ;  State  v.  Dono- 
van, 10  N.  Dak.  203;  State  v.  Thoemke,  11  N. 
Dak.  386. 

For  a  Case  in  Which  the  Evidence  Was  Held  In- 
sufficient, see  State  v.  Nelson,  13  N.  Dak.  122. 

5.  For  a  Construction  of  These  Provisions,  see 
Com.  v.  Petranich,  183  Mass.  217;  Com.  v. 
Boyden,  183  Mass.  r. 

A  Person  Keeping  Intoxicating  Liquors  for  Home 
Consumption  cannot  sell  or  keep  them  for  sale 
without  a  license.    Holt  v.  State,  62  Neb.  134. 

6.  Single  Sale  Constitutes  Offense.  —  Wilson  v. 
State,  136  Ala.  114;  Ex  p.  Fedderwitz,  130  Cal. 
xviii,  62  Pac.  Rep.  935. 

Each  Separate  Sale  or  Furnishing  Constitutes 
an  Offense. —  State  v.  Darling,  77  Vt.  67. 

The  Holding  of  a  Government  License  is  ad- 
missible to  prove  that  the  defendant  was  en- 
gaged in  the  business  of  selling  intoxicating 
liquors.    Fruide  v.  State.  6<>  Neb.  244. 

Proof  of  Sales  After  the  Return  of  the  Indictment 
should  not  be  admitted.  Doner  v.  People,  92 
111.  Ann.  43. 

As  Tending  to  Show  a  Specific  Sale  the  prose- 


cution may  show  that  liquor  was  kept  in  large 
quantities,  and  that  large  amounts  were  sold. 
State  v.  Lewis,  86  Minn.  174. 

Evidence  Held  Sufficient  to  Show  Selling  With 
out  License.  —  Bowei  v.  State,  68  Ark.  621,  57 
S.  W.  Rep.  800 ;  State  v.  Wheeler,  87  Mo.  App. 
580. 

Evidence  Held  Insufficient  to  Convict. —  Blank- 
inship  v.  State,  112  Ga.  402. 

329.  2.  License  Has  No  Retroactive  Effect.  — 
Ristine  v.  Clements,  31  Ind.  App.  338;  State  v. 
Brooks,  94  Mo.  App.  57. 

4.  Bond  Approved  and  License  Voted.  —  Jordan 
v.  Bespalec,  86  Minn.  441. 

Execution  of  Bond  and  Having  License 
Drawn  Up.  —  State  v.  Totman,  82  Mo.  App. 
S6. 

7.  Revocation  of  License.  —  Melton  v.  Moul- 
trie, 114  Ga.  462,  McGehee  v.  State,  114  Ga. 
833. 

8.  Impossibility  of  Obtaining  License.  —  Houck 
v.  Ashland,  40  Oregon  117. 

9.  That  License  Could  Not  Be  Legally  Granted. 

—  Hodge  v.  State,  116  Ga.  852;  Houck  v.  Ash- 
land, 40  Oregon  117. 

Sale  in  Local  Option  District.  —  Houck  v.  Ash- 
land, 40  Oregon  117. 

33©.  2.  Sales  Where  License  Has  Been  Wrong- 
fully Refused.  —  Compare  Koch  v.  Com.,  (Ky. 
1905)  84  S.  W.  Rep.  533. 

6.  Bvrden  on  Defendant  to  Show  License  — 
Georgia.- — McGehee  v.  State,  114  Ga.  833. 

Kansas.  —  State  v.  Goff,  10  Kan.  App.  286, 
reversed  on  other  grounds  62  Kan.  104. 

Missouri.  —  State  v.  Quinn,  94  Mo.  App.  59. 

North  Carolina.  —  State  v.  Bradley,  132  N. 
Car.  1060. 

Pennsylvania.  —  Com.  z\  Wenzel,  24  Pa. 
Super.  Ct.  467. 

West  Virginia. —  State  v.  Horner,  52  W.  Va. 
374,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  330;  Cohen  v.  King  Knob  Club,  55  W. 
Va.  108. 

331.  2.   State  v.  Horner,  52  W.  Va.  374. 

5.  License  Issued  in  District  Where  Sale  Is  Un- 
lawful.—  State  v.  Doss,  70  Ark.  312;  Strick- 
land v.  Knight,  (Fla.  1904)  36  So.  Rep.  363, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.1 
33 1- 

332.  3.  License  Granted  Without  Petition  of 
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332.  3.  Sales  Not  Protected  by  License.  —  See  notes  II,  13. 

333.  See  note  4. 

4.  Selling,  Giving,  or  Furnishing  to  Minors  —  a.  General  Scope  of 
Prohibitory  Statutes.  —  See  notes  5,  6,  7. 

334.  What  Classes  of  Persons  Prohibited  from  Making  Sales  to  Minors.  —  See  note  7. 

b.  Consent  of  Parent  or  Guardian  —  when  consent  Authorized  by 
Statute.  —  See  note  9. 

Nature  of  Order  Required  to  Protect  Seller.  —  See  note  1 1 . 

335.  See  note  1. 

c.  Knowledge  or  Ignorance  of  Minority  as  Affecting 
Responsibility  —  (1)  Vieiv  tJiat  Ignorance  of  Minority  Is  Immaterial.  —  See 
note  4. 

336.  (2)  View  that  Knotvledge  of  Minority  Is  Element  of  Offense.  —  See 
note  2. 

Diligence  Required  in  Ascertaining  Age  of  Minor.  —  See  notes  4,  5. 

d.  Purchase  for  Minor  by  Adult  — (i)  Liability  of  Seller.— 
See  notes  8,  9. 


Voters.  —  Com.  v.  Elmore,  58  S.  W.  Rep.  369, 
22  Ky.  L.  Rep.  510. 

332.  6.  Licenses  Issued  by  Unauthorized  Offi- 
cers.^— -Walker  v.  McNelly,  121  Ga.  114.  See 
also  Hugonin  v.  Adams,  (Miss.  1903)  33  So. 
Rep.  497. 

License  Granted  by  Municipality  Without  Power. 

—  Backhaus  v.  People,  87  111.  App.  173. 

11.  Sales  at  Prohibited  Time  Are  Not  Protected 
by  License. —  Rooney  v.  Augusta,  117  Ga.  709. 

13.  Sales  at  Places  Not  Authorized  by  License  — 

loiva.  —  Carter  v.  Nicol,  116  Iowa  519. 

Missouri.  —  State  v.  Blands,   101   Mo.  App. 

618. 

North   Dakota.  —  State  v.   Hilliard,    10  N. 

Dak.  436. 

Pennsylvania.  —  Com.  v.  Francis,  24  Pa.  Co. 
Ct.  186. 

Tennessee.  —  Swift  v.  State,  108  Tenn.  610. 
Texas.  —  Saffroi  v.  Cobun,  32  Tex.  Civ.  App. 

79-  , 

333.  4.  Federal'  License  No  Protection  for 
Sales  Without  State  License.  ■ —  State  v.  Blands, 
101  Mo.  618. 

5.  Adoption  of  Local  Option  Law  Suspends  Law 
Prohibiting  Sales  of  Intoxicants  to  Minors.  — 
Tracy  v.  State,  (Tex.  Crim.  1905)  85  S.  W. 
Rep  1056;  Atkinson  v.  State,  46  Tex.  Crim.  229. 

Adoption  of  Local  Option  Law  Does  Not  Suspend 
Law  Prohibiting  Gift  of  Intoxicants  to  Minors.  — 
Stephens  v.  State,  (Tex.  Crim.  1905)  85  S.  W. 
Rep.  797. 

6.  Sale  to  Minors  of  Liquors  in  Corked  and 
Sealed  Vessels  Excepted.  —  Brooks  v.  Mason, 
( 1902)  2  K.  B.  743.  See  also  Mitchell  v. 
Crnwshaw,  (1903)  1  K.  B.  701. 

7.  Sales  to  Students  —  Lack  of  Knowledge  that 
the  Purchaser  Was  a  Student  was  held  to  be  no 
defense  in  an  action  for  the  violation  of  a 
condition  in  a  bond  not  to  sell  to  a  student. 
Peacock  v.  Limburger,  95  Tex.  258. 

3<M.  7.  Corporation  Not  Liable. —  Leo  Ebert 
Brewing  Co.  :\  State.  25  Ohio  Cir.  Ct.  601. 

Giving  Liquor  as  Act  of  Hospitality  Not  an 
Offense. —  People  v.  Bird,  (Mich.  1904)  100  N. 
W.  Rep.  1003. 

9.  Saloonkeeper  Must  Have  Written  Consent  at 
Tima  of  Sale. —  Pitton  v.  State,  42  Tex.  Crim. 
496. 


Consent  Covers  Sale  Made  by  Clerk.  —  Smith 
v.  State,  132  Ala.  38. 

Consent  by  Stepfather  Sufficient.  —  Jones  v. 
State,  46  Tex.  Crim.  517. 

A  Permit  to  Enable  a  Minor  to  Get  Beer  for  a 
Parent  will  not  protect  a  sale  to  the  minor  of 
liquor  bought  for  himself,  and  drunk  on  the 
seller's  premises.  Supernant  v.  People,  100  111. 
App.  121. 

11.  General  Authority  Sufficient. —  Smith  v. 
State,  132  Ala.  38. 

335.  1.  Invalidity  of  General  Permit.  — 

Harmer  v.  People,  205  111.  570  ;  Supernant  v. 
People,  100  111.  App.  121  ;  Pressly  v.  State, 
(Tenn.  1905)  86  S.  W.  Rep.  378. 

4.  Statutes  Omitting  "  Knowingly  "  —  View 
that  Defendant  Sells  at  His  Peril.  —  People  v. 
Curtis,  129  Mich.  1,  8  Detroit  Leg.  N.  832; 
State  v.  Larson,  83  Minn.  124;  People  v. 
Werner,  174  N.  Y.  132;  State  v.  Gulley,  41 
Oregon  318.  See  also  State  v.  Bradley,  15  S. 
Dak.  148. 

Where  a  Statute  Provides  that  a  Sale  to  a 
Minor  Shall  Be  Prima  Facie  Evidence.  —  State  v. 
Bradley,  15  S.  Dak.  148;  State  v.  Sanford,  15 
S.  Dak.  153. 

336.  2.  Statutes  Containing  Word  "  Know- 
ingly "  —  Knowledge  Element  of  Offense.  — 
Groom  v.  Grimes,  89  L.  T.  N.  S.  129;  Locffler 
v.  District  of  Columbia,  15  App.  Cas.  (D.  C.) 
329;  Cleveland  v.  State,  (Tex.  Crim.  1902)  66 
S.  W.  Rep.  550  ;  Gray  v.  State,  44  Tex.  Crim. 
470;  Cox  v.  Thompson,  32  Tex.  Civ.  App.  572; 
Tinkle  v.  Sweeney,  (Tex.  Civ.  App.  1904)  78 
S.  W.  Rep.  248  ;  Menzing  v.  State,  (Tex.  Crim. 
1904)  78  S.  W.  Rep.  935 ;  State  v.  Dittfurth, 
(Tex.  Civ.  App.  1904)  79  S.  W.  Rep.  52;  Jones 
v.  State,  46  Tex.  Crim.  517;  Tracy  v.  State, 
(Tex.  Crim.  1905)  85  S.  W.  Rep.  1056. 

4.  Youthful  Appearance  Should  Put  Seller  on 
Notice.  —  Patton  v.  State,  42  Tex.  Crim.  496. 

5.  Reliance  on  Minor's  Appearance.  —  Com.  v. 
Terry.  15  Pa.  Super.  Ct.  608. 

8.  Treating  Minor  Statute  Prohibiting  Sale 
Only.  —  Perkins  -'.  Rrais.  20  Quebec  Super.  Ct. 
536 :  Perkins  v.  Choiniere,  20  Quebec  Super. 
Ct.  537,  note. 

9.  Treating  Minors  —  Statute  Prohibiting  Sell- 
ing, or  in  Any  Way  Dealing  or  Trafficking  in,  or 
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337.  Purchasing  as  Agent  for  Minor.  —  Sec  note  3. 

338.  r.    Pi  R<  HASE  FOR  OTHERS  BY  MINOR  —  Purchase  for  Disclosed  Princi- 

pal  —  See  note  2. 

If  a  Minor  Purchases  for  Another  Minor.  —  See  note  5. 

/.  Aiding  and  Abetting  in  Sale.  —  See  note  7. 
33!>,    h.  EVIDENCE  —  (1)  Seller  s  Ignorance  or  Knowledge  of  Purchaser's 
Minority  —  Burden  of  Proof.  —  See  note  2. 

Personal  Appearance  of  Minor.  —  See  notes  3,  4. 

Other  Evidence  to  Show  Guilty  Knowledge  or  Want  of  It.  —  See  note  6. 
Question  for  Jury.  —  See  note  7. 

340.  (2)  Consent  of  Parent.  —  See  note  2. 

(3)  Minority  of  Purchaser.  —  See  notes  4,  10. 

(4)  Other  Matters  of  Evidence  —  Proof  of  Sales.  —  See  note  12. 

341.  See  note  2.  , 

5.  Allowing  Minors  to  Enter  and  Remain  on  Premises.  —  See  notes 

4.  5- 

3  1*-J.  6.  Sales  to  Intoxicated  Persons,  Persons  of  Intemperate  Habits,  Habitual 
Drunkards,  Etc.  — b.  Sales  to  Persons  of  Intemperate  Habits,  Habitual 
Drunkards,  Etc.  —  (i)  In  General.  —  See  note  5. 

(2)  Knowledge  or  Ignorance  of  Purchaser 's  Habits  as  A  jfecting  Lia- 
bility of  Seller.  —  See  note  10. 


Giving  Away.  —  Nelson  v.  State,  111  Wis.  394, 
87  Am.  St.  Rep.  881. 

337.  3.  Sale  Without  Notice  that  Liquor  Is 
for  Minor.  —  Huber  v.  People,  87  111.  App.  120. 

338.  2  View  that  Seller  Is  Not  Guilty  of 
Offense.  —  Short  v.  People,  96  111.  App.  638. 

5.  A  Minor  Purchasing  for  Another  Minor  is 
guilty  of  causing  intoxicating  liquor  to  be  sold 
to  a  minor,  even  though  he  does  not  disclose 
his  principal,  and  it  is  equally  immaterial  that 
the  seller  would  be  amenable  for  the  sale  to 
the  buyer.  Vincent  v.  State,  (Tex.  Crim.  1900) 
55  S.  W.  Rep.  819. 

7.  To  Cause  to  Be  Given  Is  an  Offense.  —  Parker 
v.  State,  (Tex.  Crim.  1905)  84  S.  W.  Rep. 
822. 

339.  2.  When  on  Seller. —  Com.  v.  Terry,  15 
Pa.  Super.  Ct.  608. 

3.  The  Jury  Is  to  Determine  Whether  Appear- 
ance Indicated  Minority. —  Com.  v.  Terry,  15  Pa. 
Super.  Ct.  608. 

4  What  Evidence  Competent  as  to  Age,  Appear- 
ance, Etc.  —  Earl  v.  State,  44  Tex.  Crim.  467  ; 
Dittfurth  v.  State,  46  Tex.  Crim.  424. 

6.  Evidence  in  Behalf  of  State.  —  Gray  v.  State, 
44  Tex.  Crim.  470. 

Evidence  of  Other  Sales  Is  Not  Competent  to 
show  knowledge  of  the  purchaser's  minority. 
Dittfurth  v.  State,  46  Tex.  Crim.  424. 

7.  Sufficiency  of  Evidence  to  Show  Guilty  Knowl- 
edge —  Evidence  Held  Sufficient.  —  Earl  v. 
State,  (Tex.  Crim.  1902)  66  S.  W.  Rep.  839 ; 
Smith  v.  State,  (Tex.  Crim.  1902)  66  S.  W. 
Rep.  780;  Eckert  v.  State,  (Tex.  Crim.  1902) 
68  S.  W.  Rep.  682;  Carwile  v.  State,  (Tex. 
Crim.  1903)  72  S.  W.  Rep.  376;  Menzing  v. 
State,  (Tex.  Crim.  1904)  78  S.  W.  Rep.  935. 

Evidence  Held  Insufficient.  —  Cleveland  v. 
State,  (Tex.  Crim.  1902)  66  S.  W.  Rep.  550; 
Sinclair  v.  State,  (Tex.  Crim.  1902)  70  S.  W. 
Rep.  218;  State  v.  Dittfurth,  (Tex.  Civ.  App. 
1904)  79  S.  W.  Rep.  52. 

340.  2.  Consent  of  Parent  —  Burden  of  Proof. 
—  Graham  v.  State,  121  Ga.  590. 


Insufficient  Showing  of  Execution  of  Consent.  — 

Patton  v.  State,  42  Tex.  Crim.  496. 

4.  Comparison  by  Having  Other  Minors  of  About 
Same  Age  Testify  as  to  Their  Age  Not  Allowable. 

—  Poynor  v.  Holzgraf,  35  Tex.  Civ.  App.  233. 
10.    McCollum  v.  State,  119  Ga.  308,  100  Am. 

St.  Rep.  171. 

12.  Evidence  of  Other  Sales  —  Competency.  — 
People  v.  Andrus,  74  N.  Y.  App.  Div.  542. 

Proof  of  a  Contemporaneous  Sale  is  admissible 
as  a-  part  of  the  res  gesta.  Vincent  v.  State, 
(Tex.  Crim.  1900)  55  S.  W.  Rep.  819. 

341.  2.  Sufficiency  of  Evidence  to  Show  Sale. 

—  See  State  v.  Bach  Liquor  Co.,  67  Ark.  163. 
Proof  of  Sale  Not  Sufficient  to  Sustain  Count  for 

Unlawfully  Furnishing  to  Minor.  —  Leo  Ebert 
Brewing  Co.  v.  State,  25  Ohio  Cir.  Ct.  601. 

4.  Bona  Fide  Mistake  No  Defense.  —  Cox  v. 
Thompson,  32  Tex.  Civ.  App.  572 ;  Minter  v. 
State,  33  Tex.  Civ.  App.  182;  States.  Dfttfurth, 
(Tex.  Civ.  App.  1904)  79  S.  W.  Rep.  52;  Gil- 
breath  v.  State,  (Tex.  Civ.  App.  1904)  82  S. 
W.  Rep.  807. 

Permitting  a  Minor  on  the  Premises  to  Repair  a 
Lamp  is  a  violation  of  the  statute.  Douthit  v. 
State,  36  Tex.  Civ.  App.  396. 

Evidence  Held  Insufficient  to  Show  Violation.  — 
Dickson  v.  Holt,  30  Tex.  Civ.  App.  297  ;  Krick 
v.  Dow,  (Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  245. 

5.  There  Must  Be  Both  Entering  and  Remain- 
ing. —  Cox  v.  Thompson,  32  Tex.  Civ.  App. 
572 ;  Minter  v.  State,  33  Tex.  Civ.  App.  182 ; 
Tinkle  v.  Sweeney,  97  Tex.  190;  Ghio  v. 
Stephens,  (Tex.  Civ.  App.  1904)  78  S.  W.  Rep 
1084;  Tinkle  v.  Sweeney,  (Tex.  Civ.  App.  1904) 
78  S.  W.'Rep.  248. 

Whether  or  Not  There  Is  Remaining,  Question  of 
Fact  for  Jury.—  Cox  v.  Thompson,  32  Tex.  Civ. 
App.  572. 

342.  5.  Where  Procuring  Is  Offense,  Delivery 

Not  Necessary. —  Jenkins  v.  State.  82  Miss.  500. 
10.  Where  Statute  Does  Not  Expressly  Make 

Knowledge  an  Element. —  Jenkins  v.  State,  82 
Miss.  500 ;  State  v.  Donovan,  10  N.  Dak.  203. 
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343.  See  notes  2,  3. 

(3)  Notice  to  Seller  of  Purchaser' s  Intemperate  Habits.  —  See  note  5. 

(5)  Evidence.  —  See  notes  8,  9. 

Proof  of  Intemperate  Habits.  —  See  note  12. 

344.  Seller's  Knowledge  of  Purchaser's  Intemperate  Habits.  —  See  notes  6,  J. 

8.  Sales  to  Indians  and  Introducing  Intoxicating  Liquor  into  Indian 
Country.  —  See  note  1 1 . 

345.  See  notes  2,  3,  6,  7. 

346.  9.  Sales  to  Informers.  —  See  note  3. 

11.  Sales,  Gifts,  or  Keeping  Open  on  Prohibited  Days  —  a.  Sales  OR 
Gifts  on  Sunday.  —  See  note  8. 

License  No  Protection.  —  See  note  9. 

347.  The  Question  What  Persons  Are  Within  the  Prohibition.  —  See  note  I. 

b.  SALES  OR  GIFTS  ON  ELECTION  DAY  —  What  Hours  Included  in  Elec- 
tion Day.  —  See  note  2. 

Ownership  of  Liquors.  —  See  note  II. 

348.  [Evidence.  —  See  note  ia.~] 

c.  Keeping  Open  on  Sunday.  —  See  notes  2,  4. 

Sale  Not  Necessary  Element.  —  See  note  5. 

Keeping  Open  and  Selling  Distinct  Offenses.  —  See  notes  6,  7. 

d.  Keeping  Open  on  Election  Day.  —  See  note  8. 

349.  Invalidity  of  Election.  —  See  note  I. 


343.  2.  Seller  Must  Have  Knowledge  of  In- 
temperate Habits.  — McCormack  v.  State,  133 
Ala.  202. 

3.  Statute  Making  It  Offense  "Knowingly"  to 
Sell. —  State  v.  Alderton,  50  W.  Va.  101. 

5.  That  the  Person  Is  Not  in  the  Habit  of  Get- 
ting Intoxicated  does  not  excuse  a  sale  after 
notice  given.   State  v.  Donovan,  10  N.  Dak.  203. 

8.  Proof  of  Sale  Necessary.  —  McCormack  v. 
State,  133  Ala.  202. 

9.  Proof  of  Intemperate  Habits  Necessary.  — 
McCormack  v.  State,  133  Ala.  202. 

12.  Evidence  Held  Competent.  —  McCormack  v. 
State,  133  Ala.  202. 

344.  6.  Burden  of  Proving  Ignorance  of  In- 
temperate Habits.  —  Haney  v.  Mann,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  66. 

7.  Evidence  Held  Competent.  —  McCormack  v. 
State,  133  Ala.  202. 

11.  An  Indian  Is  Amenable  to  the  statute  pro- 
hibiting any  person  to  furnish  liquors  to  In- 
dians.   U.  S.  v.  Miller,  105  Fed.  Rep.  944. 

345.  2.  Constitutionality  of  Statutes  Prohibit- 
ing Sale  or  Gift  to  Indians.  —  Farrell  v.  U.  S.,  (C. 
C.  A.)  1 10  Fed.  Rep.  942. 

Intent  to  Violate  Law  Immaterial.  —  U.  S.  v. 
Miller,  105  Fed.  Rep.  944. 

3.  Knowledge  of  Seller  that  Person  to  Whom 
Liquor  Was  Sold  Was  an  Indian  Not  Necessary.  — 
U.  S.  v.  Stofello,  (Ariz.  1904)  76  Pac.  Rep.  611. 

6.  Indians  Who  Are  Citizens.  —  U.  S.  v.  Kopp, 
no  Fed.  Rep.  160.  See  also  U.  S.  v.  Logan, 
105  Fed.  Rep.  240.  But  see  Farrell  v.  U.  S., 
(C.  C.  A.)  110  Fed.  Rep.  942. 

7.  No  Defense  that  Indian  Not  on  Reservation. 
—  U.  S.  v.  Miller,  105  Fed.  Rep.  944. 

346.  3.  Sales  to  Informers.  —  Pe»ple  v.  Chip- 
man,  31  Colo.  90;  Boehner  v.  State,  25  Ind. 
App.  597;  State  -\  Quinn,  170  Mo.  176,  affirm- 
ing 94  Mo.  App.  59 ;  State  v.  Lucas,  94  Mo. 
App.  1 17. 

8.  Each  Sale  a  Separate  Violation.  —  State  v. 
Heard,  107  La.  60. 
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Not  Necessary  to  Prove  that  Sale  Was  Made  in 
Pursuance  of  Regular  Business  of  Seller.  —  State 
v.  Lucas,  94  Mo.  App.  117;  State  v.  Bearden, 
94  Mo.  App.  134. 

9.  Sunday  Sale  Not  Protected  by  License.  — 
Crabb  v.  State,  (Fla.  1904)  36  So.  Rep.  169. 

347.  1.  Persons  Prohibited  from  Selling  In- 
toxicating Liquor  —  Owner  or  Proprietor.  — 
Casey  v.  State,  (Tex.  Crim.  1902)  67  S.  W. 
Rep.  415. 

Employee.  —  Burnett  v.  State,  42  Tex.  Crim. 
600;  Pigford  v.  State,  (Tex.  Crim.  1903)  74  S. 
W.  Rep.  323. 

2.  Offense  to  Give  Away  but  Not  to  Sell. — 
State  v.  Edwards,  134  N.  Car.  636. 

11.  Ownership  of  Liquors.  —  Brownlow  v.  State, 
112  Ga.  405. 

34§.  la.  Evidence  Held  Insufficient  to  Sustain 
Conviction.  —  Emerson  v.  State,  45  Tex!  Crim. 
413. 

2.  An  Agent  Need  Not  Have  Control  over  the 
Business  in  order  to  be  liable  for  keeping  open 
on  Sunday.  Ramey  v.  State,  (Tex.  Crim.  1901) 
61  S.  W.  Rep.  126. 

4.  Evidenoe  to  Show  Offense.  —  Ramey  v.  State, 
(Tex.  Crim.  1901)  61  S.  VV.  Rep.  126. 

5.  Sale  Not  Element  of  Offense  of  Keeping  Open. 

—  Lehman  v.  District  of  Columbia,  ig  App.  Cas. 
(D.  C.)  217;  Sullivan  v.  District  of  Columbia, 
20  App.  Cas.  (D.  C.)  20;  Tobin  v.  District  of 
Columbia,  22  App.  Cas.  CP.  C.l  482. 

6.  Selling  and  Keeping  Open  Distinct  Offenses. 

—  State  v.  Bearden,  94  Mo.  App.  134. 

7.  Uncertainty  of  Description  in  the  License 
of  the  room  where  the  liquor  was  sold  is  not 
a  defense  to  an  action  for  keeping  open  on  Sun- 
day.   State  v.  Sodini,  84  Minn.  444. 

8.  Evidence.  —  On  a  prosecution  for  keeping 
open  on  election  day,  evidence  may  be  given 
of  a  gift  of  whiskey.  Knox  v.  State,  (Tex. 
Crim.  1903)  77  S.  W.  Rep.  13. 

34!).  1.  Invalidity  of  Election  —  Effect  on 
Responsibility.  —  Compare  Reuter  v.  State,  43 
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3I1>.   c.  Selling  or  Keeping  Open  on  Legal  Holiday  —  what  Are 

Legal  Holidays.  —  See  notes  5,  6. 

350.  /.  What  Constitutes  Keeping  Open  on  Prohibited  Days  — 
(i)  In  General.  —  See  notes  I,  2,  3,  10. 

(2)  What  Rooms  Are   Within  Prohibition  —  (a)  Adjoining  or  Discon- 
nected Rooms  Used  for  Drinking.  —  See  note  1 3. 

351.  g.  Selling  or  Keeping  Open  on  Sunday  by  Publicans,  Inn- 

KEEPERS,  ETC.  —  Statute  Forbidding  Worldly  Employment.  —  See  note  I. 

Statutes  Prohibiting  Sales  Except  to  Guests  or  Travelers.  —  See  notes  3,  4,  6. 
Statutes  Forbidding  Keeping  Open.  —  See  note  1 3. 

3*12.  h.  Evidence  —  (1)  In  Prosecutions  for  Sunday  Sales  or  Gifts. — 
See  note  1. 

Sufficiency  of  Evidence.  —  See  note  4. 

(2)  In  Prosecutions  for  Keeping  Open  on  Sunday  —  Competency.  —  See 

note  5. 

Sufficiency.  —  See  note  6. 
353.    12.  Selling  or  Keeping  Open  for  Sale  During  Prohibited  Hours.  —  See 

notes  1,  2,  3. 


Tex.  Crim.  572.  See  also  Miller  v.  State,  44 
Tex.  Crim.  99. 

349.  5.  Holidays  Created  After  the  Enactment 

of  a  Statute  are  within  its  application.    People  v. 
Kriesel,  136  Mich.  80. 
6.  Fourth  of  July.  —  Brennan  v.  Roberts,  125 

Iowa  615. 

350.  1.  Rule  in  Other  Jurisdictions. —  State 

v.  Donaldson,  -12  S.  Dak.  259. 
Passing  Liquor  Through  Broken  Glass  in  Door. 

—  Wallis  v.  State,  (Tex.  .Crim.  1904)  78  S.  W. 
Rep.  231. 

2.  Intent  Immaterial.  —  People  v.  Kriesel,  136 

Mich.  80;  Knox  v.  State,  (Tex.  Crim.  1903) 
77  S.  W.  Rep.  13. 

Erroneous  Instruction. — Blalock  v.  State,  108 
Tenn.  185. 

3.  Opening  to  Do  Work  Pertaining  to  Place,  — 

Martin  v.  State,  112  Tenn.  582. 

10.  It  Is  Not  a  Violation  where  the  keeper's 
only  means  of  ingress  and  egress  is  through  the 
saloon.  Tobin  v.  District  of  Columbia,  22  App. 
Cas.  (D.  C.)  482. 

13.  Keeping  Open  Rooms  Connected  with  Saloon. 

—  Kitchens  v.  State,  44  Tex.  Crim".  216.  See 
also  Tobin  v.  District  of  Columbia,  22  App.  Cas. 
(D.  C.)  482;  Atkinson  v.  State,  33  Ind.  App.  8. 

Where  a  Barroom  Is  Partitioned  Off  and  the 
two  parts  are  connected  by  a  door  so  as  to  evade 
the  law,  the  part  partitioned  off  is  part  of  the 
barroom  and  must  be  kept  closed  on  Sunday. 
Sullivan  v.  District  of  Columbia,  20  App.  Cas. 
(D.  C.)  29. 

Keeping  Open  Restaurant  Adjoining  Saloon,  — 
Blalock  v.  State,  108  Tenn.  185. 

351.  1.  In  the  District  of  Columbia  keepers 
of  duly  licensed  hotels  having  a  barroom  license 
are  not  prevented  from  selling  intoxicating 
liquors  on  Sunday  by  Act  of  Congress  of  March 
3,  1899.  District  of  Columbia  v.  Reuter,  15 
App.  Cas.  (D.  C.)  237. 

3.  Guests  Are  Persons  Served  in  Good  Faith 
with  a  Meal. —  Matter  of  Cullinan,  (Supm.  Ct. 
Spec.  T.)  41  Misc.  (N.  Y.)  3,  affirmed  93  N.  Y. 
App.  Div.  427 ;  Matter  of  Schuyler,  63  N.  Y. 
App.  Div.  206. 

4.  B-iHen  of  Proof  on  Defendant  to  Show  Sales 
Were  Made  to  Guests,  —  Lehman  v.  District  of 


Columbia,  19  App.  Cas.  (D.  C.)  217;  Com.  v. 
Regan,  182  Mass.  22;  Cullinan  v.  O'Connor, 
100  N.  Y.  App.  Div.  •  142. 

6.  Guests  Merely  for  Purpose  of  Procuring 
Liquor. —  Com.  v.  Regan,  182  Mass.  22;  Cul- 
linan v.  O'Connor,  100  N.  Y.  App.  Div.  142. 

13.  Boarding  Houses  and  Hotels  Amenable.  — 
One  who  permits  his  saloon  to  be  open  on 
Sunday  for  purposes  of  traffic  violates  the  law, 
even  though  he  has  a  boarding  house  or  hotel 
open  at  the  same  time.  Hofheintz  v.  State,  45 
Tex.  Crim.  117. 

352.  1.  Evidence  that  Defendant  Was  Dram- 
shop Keeper. —  State  v.  Barnett,  11 1  Mo.  App. 
688;  State  v.  Mulloy,  m  Mo.  App.  679;  State 
v.  Reppetto,  66  Mo.  App.  251. 

License  Best  Evidence. — State  v.  Barnett,  no 
Mo.  592. 

Admission  of  Possession  of  License.  —  State  v. 
Barnett,  no  Mo.  App.  584. 

4.  Circumstantial  Evidence  Is  Allowable  to  show 

an  illegal  sale.  State  v.  McCabe,  94  Mo.  App. 
122. 

Evidence  Held  Inadmissible.  —  State  v.  Pierce, 
1 1 1  Mo.  App.  216. 

Evidence  Held  Sufficient  to  Convict.  —  State  v. 
Pierce,  111  Mo.  App.  216:  People  v.  Clark,  61 
N.  Y.  App.  Div.  500;  Pigford  v.  State.  (Tex. 
Crim.  1903)  74  S.  W.  Rep.  323  ;  Tackaberry  v. 
State,  (Tex.  Crim.  1903)  72  S.  W.  Rep.  384. 

5.  Proper  to  Show  Dispensing  of  Drinks. —  State 
v.  Sodini,  84  Minn.  444 ;  Herod  v.  State,  41 
Tex.  Crim.  597. 

6.  Opening  Presumed  to  Be  for  Purpose  of  Sale.  — 
Lehman  v.  District  of  Columbia,  19  App.  Cas. 
(D.  C.)  217. 

Evidence  Held  Sufficient  to  Convict.  —  State  v. 
Gillespie,  104  Mo.  App.  400. 

Evidence  Held  Insufficient  to  Convict.  —  Beane 
v.  State,  72  Ark.  368 ;  Tobin  v.  District  of 
Columbia,  22  App.  Cas.  (D.  C.)  482  ;  People  v. 
Ryan,  86  N*  Y.  App.  Div.  524. 

353.  1.  "  Keeping  Open  "  under  English  Stat- 
ute. —  Jeffrey  v.  Weaver,  (1899)  2  Q.  B.  449/ 
See  also  Police  Comr.  v.  Roberts,  (1904)  1  K. 
B.  369:   Lloyd  v.   Barnett.  82  L.   T.  N.  S. 
804. 

Burden  of  Showing  that  Defendant  Was  Licensee 


770 


Vol.  XVII. 


INTOXICATING  LIQUORS. 


353  357 


353.  13.  Illegal  Sales  by  Wholesale  Dealers.  —  See  note  6. 

14.  Illegal  Manufacture  and  Sales  by  Manufacturer.  —  See  note  J. 

354.  See  note  3. 

Retail  Sales.  —  See  note  5. 

15.  Illegal  Sales  by  Tavern  Keeper,  Hotel  Keeper,  and  Innkeeper.  — 

See  note  9. 

355.  16.  Violations   of  Liquor  Laws  by  Druggists  and  Drug  Clerks  — 

a.  Illegal  Sales  in  General  —  (1)  Necessity  for  License  or  Permit  and 
Strict  Compliance  Therewith.  —  See  notes  1,  2. 

(2)  Necessity  for  Physician  s  Prescription.  —  See  note  5. 

356.  See  note  2. 

(3)  Requisites  and  Sufficiency  of  Prescription.  —  See  notes  4,  5,  6, 
8,  9,  10,  12,  13,  16,  17. 

357.  (4)  Legality  of  Sales  as  Affected  by  Element  of  Intent.  —  See 
note  1. 

Evidence.  —  See  notes  5,  6. 


Is  on  Prosecutor. —  Reg.  v.  Davidson,  4  N.  W. 
Ter.  425. 

353.  2.  When  Saloon  Is  Considered  "  Closed." 

—  See  People  v.  Lundell,  136  Mich.  303;  State 
v.  Clemmensen,  92  Minn.  191. 

Motive  or  Purpose  Which  Actuated  Owner  in 
Opening  and  Entering  Immaterial.  —  McCaitv  v. 
Atlanta,  121  Ga.  365. 

3.  Evidence  Held  Sufficient  to  Convict.  —  Mat- 
ter of  Lyman,  62  N.  Y.  App.  Div.  616. 

6.  Liability  of  Brewing  Company  to  Pay  Tax  in 
Different  Counties,  —  Smith  v.  State,  109  Ga.  227; 
Acme  Brewing  Co.  v.  Fletcher,  109  Ga.  463. 

Wholesaler's.  Liability  for  Illegal  Sales  Made 
by  Retailer.  —  Webster  v.  State,  no  Tenn.  506. 

License  Authorizes  Sale  in  Another  County.  — 
State  v.  Wheat,  48  W.  Va.  259. 

7.  Who  Is  a  Manufacturer. —  State  v.  Bohnen- 
kamp,  88  Mo.  App.  172. 

354.  3.  Sale  Without  License — When  Illegal. 

—  Michels  v.  State,  115  Wis.  43;  Joseph  Schlitz 
Brewing  Co.  v.  Superior,  117  Wis.  297. 

5.  Retail  Sales  by  Manufacturer.  - —  State  v. 
SchmulUich  Brewing  Co.,  56  W.  Va.  333. 

Manufacturer  Need  Not  Have  Wholesaler's  Li- 
cense. —  In  re  Biederman,  3  Penn.  (Del.)  284. 

9.  Sale  at  What  Time  Authorized.  —  Com.  v. 
Kelley,  177  Mass.  221. 

355.  1.  Druggists  Amenable  to  Local  Option 
and  General  Liquor  Laws.  —  People  v.  Congdon, 
(Mich.  1904)  100  N.  W.  Rep.  266;  Anderson 
V.  Van  Buren  Circuit  Judge,  130  Mich.  697. 

Local  Option  and  Drug  Store  Laws  Coexistent. 

—  State  v.  Russell,  99  Mo.  App.  373. 
Michigan  —  Druggist  May  Sell  in  Any  Quanti- 
ties,—  People  v.  Longwell,  136  Mich.  302. 

2.  Sales  by  Unlicensed  Druggists  Held  Illegal. 

—  Coin.  v.  Powell,  62  S.  W.  Rep.  19,  22  Ky. 
L.  Rep.  1932. 

6.  Statutes  Making  Prescriptions  Necessary.  — 
State  v.  Ham,  64  N.  J.  L.  49  ;  McBean  v.  Sears, 
11  Ohio  Dec.  269,  8  Ohio  N.  P.  189. 

Statutes  Limiting  Sales  to  Physicians  —  Right 
of  Druggists  to  Sell.  —  Powell  v.  Com.,  66  S.  W. 
Rep.  818,  23  Ky.  L.  Rep.  2167. 

356.  2.  Burden  of  Showing  Prescription.  — 
State  v.  Gregory,  110  Iowa  624;  McBean  v. 
Sears,  n  Ohio  Dec.  269,  8  Ohio  N.  P.  189. 

4.  Conformity  to  Statutory  Provisions  Necessary. 

—  State  v.  Gregory,  110  Iowa  624;  State  v. 
Hammack,  93  Mo.  App.  521, 


Necessary  to  State  Residence  of  Purchaser,  When 
Statute  So  Provides.  —  State  v.  Harris,  122  Iowa 
78;  State  v.  Swallum,  111  Iowa  37. 

Numbering  of  Prescription  Need  Not  Precede  Its 
Filing.  —  State  v.  Hammack,  93  Mo.  App.  521. 

Certificate  upon  Honor  Required.  —  McLain  v. 
State,  43  Tex.  Crim.  213. 

Must  State  that  Person  Was  "  Personally " 
Examined.  —  McLain  v.  State,  43  Tex.  Crim. 
213- 

5.  "  Written  Prescription  Necessary.  —  McBean 
V.  Sears,  11  Ohio  Dec.  269,  8  Ohio  N.  P.  189. 

Should  Contain  Directions  as  to  Use.  —  McBean 
v.  Sears,  11  Ohio  Dec.  269,  8  Ohio  N.  P.  189. 

6.  Necessity  of  Addressing  Prescription.  — 
McBean  v.  Sears,  11  Ohio  Dec.  269,  8  Ohio  N. 
P.  189. 

8.  Name  of  Person  for  Whom  Prescription  Ib 
Written.  —  McBean  v.  Sears,  1 1  Ohio  Dec.  269, 
8  Ohio  N.  P.  189 

9.  Signature  and  Date. —  McBean  v.  Sears,  11 
Ohio  Dec.  269.  8  Ohio  N.  P.  189. 

10.  Statement  that  Liquor  Prescribed  Is  Neces- 
sary Remedy.  —  State  v.  Manning,  107  Mo.  App. 
51  ;  State  v.  Hammack,  93  Mo.  App.  521. 

"  P.  N.  R."  Not  Equivalent  to  "  Prescribed  as 
a  Necessary  Remedy."  . —  State  v.  Manning,  107 
Mo.  App.  51. 

12.  Statement  of  Quantity  and  Purpose  of 
Furnishing.  —  State  v.  Swallum.   1  r   Iowa  37. 

13.  Prescription  Obtained  from  One  Not  Regu- 
larly Licensed  Physician.  —  State  v.  Morgan,  96 
Mo.  App.  343. 

16.  Sale  Before  Prescription. —  State  v.  Hens- 
ley,  94  Mo.  App.  151. 

17.  Must  Be  Issued  at  Request  of  Purchaser. — 
State  v.  Hensley,  94  Mo.  App.  151. 

Parol  Evidence  that  Sale  Was  Made  on  Pre- 
scription Not  Admissible.  —  McBean  v.  Sears,  1 1 
Ohio  Dec.  269,  8  Ohio  N.  P.  rSo. 

357.  1.  Good  Faith  in  Making  Sales  Neces- 
sary.—  State  v.  Gregory,  110  Iowa  624. 

Oversight,  Forgetfulness,  or  Mistake  Will  Not 
Excuse  Violations  of  Law.  —  State  v.  Swallum, 
1 1 1  Iowa  37 

5.  Good  Faith  Question  for  Jury.  —  State  7'. 
Gregory,  110  Iowa  624:  Rowe  v.  Com..  70  S. 
W.  Rep.  407,  24  Ky.  L.  Rep.  974. 

6.  Defendant  Must  Show  Legality  of  Sale.  — 
State  v.  Gregory.  110  Iowa  624:  McRean  v. 
Sears,  1 1  Ohio  Dec.  269,  8  Ohio  N.  P.  189. 
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b.  Sales  to  Minors.  —  See  note  7. 

,  .   (  )  n  I  ICR  OFFENSES  —  |  Allowing  Drinking  on  Premises].  —  See  note  la. 

d.  Illegal  Sales  by  Drug  Clerks  —  Liability  of  cierks.  —  See 


Liability  of  Employer.  —  See  note  5. 

e.  Sale  of  What  Liquors  Prohibited.  —  See  note  8. 

17.  Sales  by  Physicians.  —  See  notes  io,  II. 

Giving  False  Prescriptions.  —  See  note  3. 

18.  Sales  by  Persons  Who  Are  Both  Physicians  and  Druggists. 


See 


notes  4,  5 
360. 


See  note  8. 


19.  Sales  for  Medicinal  Purposes. 

See  note  1. 

20.  Furnishing  of  Intoxicating  Liquors  by  Social  Clubs  —  a.  SALES 

by  Clubs  Organized  to  Evade  Law.  —  See  notes  3,  5. 

Who  Punishable.  —  See  note  6. 

361.  c  Furnishing  of  Liquors  by  Bona  Fide  Social  Clubs  to 
Members  —  (i)  Where  There  Is  No  Legislation  Specially  Mentioning  Clubs  — 
(a)  View  that  Clubs  May  Furnish  Members  with  Liquor.  —  See  notes  I,  3. 

(b)  View  that  Clubs  Cannot  Furnish  Liquor  to  Members.  —  See  note  5- 

363.    See  note  4. 


357.    7.  Where  Statute  Requires  Consent  of 

Parent.--  Con: fere  Atkinson  v.  State,  46  Tex. 
Crim.  229. 

35§.    hi.  Allowing  Drinking  on  Premises.  — 

Under  Rev.  Stat.  Mo.  1889,  c.  58,  prescribing 
a  penalty  for  a  druggist  allowing  intoxicating 
liquors  to  be  drunk  at  his  place  of  business, 
the  druggist  must  be  registered  in  order  to  be 
amenable  to  the  act.  State  v.  Kampman,  81 
Mo.  App.  205. 

2.  Liability  of  Clerks. —  State  v.  Russell,  99 
Mo.  App.  273  ;  State  v.  Hammack,  93  Mo.  App. 
521. 

6.  Not  Liable  for  Unauthorized  Sale  by  Clerk.  — 

State  v.  Neal,  133  N.  Car.  689. 

8.  State  t>.  Gregory,  no  Iowa  624,  holding  it 
to  be  a  question  for  the  jury  whether  the  com- 
pound is  a  beverage  or  not. 

10.  Right  to  Sell  When  Statute  Requires  Per- 
mit.—  Holt  v.  State,  62  Neb.  134. 

11.  Sales  Made  in  Good  Faith  Protected.  —  See 
Blakely  v.  State,  73  Ark.  218. 

359.  3.  What  Must  Be  Shown  to  Convict.  — 
Williams  v.  State,  (Tex.  Crim.  1904)  81  S.  W. 
Rep.  /209. 

It  Is  Not  an  Illegal  Sale  to  give  an  illegal  pre- 
scription for  intoxicating  liquor.  Stephens  v. 
State,  (Tex.  Crim.  1903)  73  S.  W.  Rep.  1056; 
Williams  v.  State,  (Tex.  Crim.  1903)  77  S.  W. 
Rep.  783,  (Tex.  Crim.  1904)  81  S.  W.  Rep. 
1209,  overruling  McLain  v.  State,  43  Tex. 
Crim.  213. 

Good  Faith  a  Defense.  —  Com.  v.  Williams, 
(Ky.  1905)  86  S.  W.  Rep.  553.  wherein  the 
question  of  good  faith  was  held  to  be  one  for 
the  jury. 

Not  an  Offense  to  Give  Prescription  to  One's  Self. — 

Hawk  v.  State,  44  Tex.  Crim.  560  ;  Stephens  v. 
State,  (Tex.  Crim.  1903)  73  S.  W.  Rep.  1056. 

Evidence  Held  Insufficient  to  Convict.  —  Mul- 
lins  v.  State,  (Tex.  Crim.  1902)  68  S.  W.  Rep. 

272. 

4.  Sale  by  Physician  on  His  Own  Prescription  — 
View  that  Sale  Is  Illegal.  —  See  McBean  v.  Sears, 
jj  Ohio  Dec.  269,  8  Ohio  N.  P.  189. 


5.  View  that  Sale  Is  Legal.  —  State  v.  Man- 
ning, 107  Mo.  App.  51  ;  Walker  v.  State,  (Tex. 
Crim.  1901)  64  S.  W.  Rep.  1052. 

7.  State  v.  Manning,  107  Mo.  App.  51  ;  State 
v.  Hensley,  94  Mo.  App.  151  ;  MeBean  v.  Sears, 
11  Ohio  Dec.  269,  8  Ohio  N.  P.  189. 

8.  View  that  Sales  May  Be  Made  for  Medicinal 
Purposes  Without  License.  —  Parker  v.  State,  31 
Ind.  App.  650;  State  v.  Wilson,  (Kan.  1905)  80 
Pac.  Rep.  565. 

360.  1.  View  that  Sale  for  Medicinal  Pur- 
poses Cannot  Be  Made  Without  License.  —  Col- 
well  v.  State,  112  Ga.  75. 

3.  Clubs  Organized  to  Evade  Liquor  Laws  — 
Sales  Without  License.  —  Sothman  v.  State,  66 
Neb.  302;  Com.  v.  Pefferman,  12  Pa.  Super. 
Ct.  202 ;  Cohen  v.  King  Knob  Club,  55  W*. 
Va.  108.  See  also  Harper  v.  State,  85  Miss. 
3.38. 

5.  Evasion  of  Prohibition  Law. —  State  v. 

Peak.  66  Kan.  701. 

6.  Who  Are  Punishable  for  Making  Sales.  — 

Rex  v.  Cavicchi,  8  Can.  Crim.  Cas.  (Nova 
Scotia)  78.  See  also  O'Neil  v.  State,  116  Ga. 
830. 

361.  1.  Furnishing  to  Members  Not  Within 

License  Laws. —  Sothman  v.  State,  66  Neb.  302; 
Com.  v.  Pefferman,  12  Pa.  Super.  Ct.  202. 
Compare  National  Sporting  Club  v.  Cope,  82 
L.  T.  N.  S.  352. 

3.  Not  Within  Statute  Requiring  Payment  of 
Privilege  Tax.  —  Compare  Nashville  Hermitage 
Club  v.  Shclton,  104  Tenn.  101. 

Procuring  of  United  States  Revenue  License 
Prima  Facie  Evidence  of  Liability  to  Privilege  Tax. 
—  Nashville  Hermitage  Club  v.  Shelton,  104 
Tenn.  101. 

5.  Sales  Held  in  Violation  of  License  Law.  — 

People  v.  Law,  etc..  Club,  203  111.  127;  Rex  v. 
Lightburne,  4  Can.  Crim.  Cas.  (Ont.)  358  ;  Mer- 
chants Club  v.  Recorder's  Ct.,  16  Quebec  Super. 
Ct.  52.  See  also  Cohen  v.  King  Knob  Club, 
55  W.  Va.  108. 

362.  4.  Federal  Statute.  —  U.  S.  v.  Alexis 
Club,  98  Fe<I.  Rep.  725. 
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362.  (2)  Under  Statutes  Containing  Provisions  Specially  Mentioning  Clubs. 

—  See  note  8. 

21.  Sales  Within  Prohibited  Distance  of  Churches,  Schools,  Etc.  — 

a.  Churches  and  Schools.  —  See  note  10. 

363.  Schools.  — ■  See  note  4. 

366.  26.  Selling  Without  Having  Paid  Occupation  Tax  or  Posted  Receipt.  — 

See  note  7. 

367.  27.  Violation  of  Statute  Requiring  Keeping  of  Statement  and  Making 
Report  of  Manufacture  and  Sale.  —  See  notes  1,  4. 

29.  Giving  Away  Intoxicating  Liquor.  —  See  note  8. 

368.  See  notes  2,  3. 

30.  Maintaining  Place,  Building,  Tenement,  etc.,  for  Unlawful  Keeping 
or  Sale  of  Intoxicating  Liquors  —  a.  Maintaining  Place  or  Building  for 
Unlawful  Keeping  or  Sale.  —  See  note  4. 

369.  c.  Evidence  —  (1)  Coinpetency. —  See  note  17. 
37©.    See  note  8. 

371.    (2)  Sufficiency  —  To  Sustain  Conviction.  —  See  note  2. 
34.  Permitting  Drunkenness.  —  See  note  6. 

373.  37.  Keeping  Intoxicating  Liquors  for  Unlawful  Sale  —  a.  Nature 
and  Elements  of  Offense  —  what  constitutes  offense.  —  See  notes  9,  10. 

374.  b.  EVIDENCE  —  (i)  Competency  —  1^)  Evidence  in  Behalf  of  Prosecution. 

—  See  notes  2,  6,  11,  12. 

375.  See  notes  9,  10,  12. 


362.  8.  Compare  Davies  v.  Burnett,  (1902) 
1  K.  B.  666. 

10.  Liquor  Sold  Need  Not  Be  Property  of  De- 
fendant. —  W  inter  v.  State,  133  Ala.  176;  Gil- 
niore  v.  State,  125  Ala.  59. 

Specific  Intent  to  Violate  Statute  Unnecessary. 

—  Gilmore  v.  State,  125  Ala.  59. 

Tennessee  —  Within  Four  Miles  of  Schoolhouse. 

—  Brinkley  v.  State,  108  Tenn.  475. 

North  Carolina  —  Distance  Measured  Beyond 
County  Limits.  —  State  v.  Knotts,  131  N.  Car. 
705. 

363.  4.  Knowledge  of  the  Illegal  Traffic  is 

necessary  to  render  liable  the  person  in  posses- 
sion or  control  of  the  house  where  it  is  carried 
on.  Hinkte  v.  Com.,  75  S.  W.  Rep.  231,  25  Ky. 
L.  Rep.  313. 

366.  7.  Proof  that  Tax  Was  Levied  on  the 
Occupation  Must  Be  Given.  —  Scott  v.  State,  (Tex. 
Crim.  1904)  82  S.  W.  Rep.  656. 

It  Is  No  Defense  that  the  goods  are  not  owned 
by  the  defendant  alone,  but  by  a  partnership  of 
which  he  is  a  member.  ■  Scott  v.  State,  (Tex. 
Crim.  1904)  82  S.  W.  Rep.  656. 

367.  1.  Statute  Applies  to  Local  Option  Dis- 
tricts. —  Lawson  v.  Com.,  66  S.  W.  Rep.  ioio, 
23  Ky.  L.  Rep.  1983. 

4.  Michigan  —  Sufficient  Compliance.  —  People 
v.  Remus,  135  Mich.  629,  10  Detroit  Leg.  N.  907. 

8.  Local  Option  Law  Does  Not  Apply  to  Gifts.  — 
Bottoms  v.  State,  (Tex.  Crim.  1903)  73  S.  W. 
Rep.  16;  Stephens  v.  State,  (Tex.  Crim.  1903) 
73  S.  W.  Rep.  1056.  ' 

368.  2.  Gift  by  Traveling  Salesman  a  Viola- 
tion. —  State  v.  Jones.  88  Minn.  27. 

3.  An  Offense  to  Give  Away  for  Purpose  of  In- 
ducing Trade. —  Meadows  v.  State,  121  Ga.  362. 

4.  A  Druggist  Is  Liable  for  keeping  a  place 
where  liquor  is  sold  unlawfully.  Anderson  v. 
Van  Buren  Circuit  Judge,  130  Mich.  697;  Peo- 
ple v.  Congdon,  (Mich.  1904)  100  N.  W.  Rep. 
266. 


369.  17.  Evidence  of  Sales  by  Agent  Without 
Consent  or  Authorization  Competent.  —  State  v. 
Stockman,  9  Kan.  App.  888,  58  Pac.  Rep.  1006. 

370.  8.  Other  Evidence  to  Connect  Defendant 
with  Keeping  of  Tenement. —  Topeka  v.  Chesney, 
66  Kan.  480. 

371.  2.  Proof  of  Single  Sale  Not  Enough. — 
People  v.  Remus,  (Mich  1904)  100  N.  W.  Rep. 
403. 

6.  Refusal  to  Quit  Premises  by  Person  Requested 
to  Leave. —  Dallimore  v.  Tutton,  78  L.  T.  N.  S. 
469.  Compare  Sealey  v.  Tandy,  (1902)  1  K.  B. 
296.  85  L.  T.  N.  S.  459- 

373.  9.  Knowledge  of  Intoxicating  Properties 
Unnecessary. — -Peters  v.  District  Ct.,  114  Iowa 
207. 

10.  Ownership  of  Liquor  Unnecessary.  —  State 
v.  Gruner,  25  R.  I.  129. 

37'l.  2.  Evidence  of  Sales.  —  Rooney  v.  Au- 
gusta, 117  Ga.  709;  Reese  v.  Newman,  120  Ga. 
198;  Robinson  v.  Americus,  121  Ga.  180;  Com. 
v.  Coughlin,  182  Mass.  558;  State  v.  La  Rose, 
71  N.  H.  435. 

6.  Action  of  Clerk  upon  Seeing  Officer.  —  State 
v.  La  Rose,  7:  N.  H.  435. 

11.  A  Prescription  Seemingly  Filed  in  the 
Regular  Course  of  Business  calling  for  sherry 
wine  is  admissible  to  show  that  it  had  been 
filled.    Com.  v.  Duprey,  180  Mass.  523. 

12.  Payment  of  Liquor  Tax  by  Defendant.  — 
Colby  v.  Fitzgerald,  (Town  1903)  94  N.  W.  Rep. 
491  :  State  v.  La  Rose,  71  N.  H.  435. 

375.  9.  Amount  of  Liquors  on  Hand.  — 
State  v.  La  Rose,  71  N.  H.  435. 

10.  Evidence  that  Defendant  Pleaded  Nolo 
Contendere  when  Charged  with  Similar  Offense 
Not  Admissible. —  State  7/.  La  Rose,  71  N.H.435. 

12.  An  Admission  by  the  Defendant  that  he  pre- 
viously kept  liquor  illegally  is  not  admissible 
to  show  intent,  where  the  offense  was  en- 
larged from  a  misdemeanor  to  a  felony.  State 
t.  Wcnzel,  72  N.  H.  396. 
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117  ^i.     (b)  Evidence  in  Behalf  of  Defendant.  —  See  note  1 3. 

.  •  1  Probative  Force  and  Sufficiency  of  Evidence.  —  See  notes  16,  17. 
*.\7i\.    bee  notes  i.  10. 

:*7S.    38.  Being  Common  Seller  —  d.  SUFFICIENCY  OF  EVIDENCE.  —  See 

note  12. 

:I7!>.  /.  Effect  of  Acquittal  or  Conviction  of  Other  Offense 
Involving  Same  Sale.  —  See  note  7. 

39.  Engaging  in  or  Pursuing  Business  of  Selling  Intoxicating  Liquors 
Without  License.  —  See  note  II. 

380.  See  note  2. 

40.  Illegal  Transportation  —  Transporting  for  Unlawful  Sale.  —  See  note  4. 

381.  41.  Breach  of  Screen  Laws.  —  See  notes  5,  7. 
3HSi.    See  notes  I,  2. 

42.  Employment  of  Women  in  Saloons.  —  See  note  9. 

43.  Keeping  Wine  Room  for  Women.  —  See  note  1 1. 
[43<-7.  Other  Offenses.  —  See  note  I2a.~\ 


:t75.  13.  Evidence  in  Defendant's  Behalf  Held 
Incompetent.  —  State  v.  Hitchcock,  68  N.  H. 
244. 

16.  Proof  of  Illegal  Sale  Conclusively  Shows 
Illegal  Keeping. —  Kooney  v.  Augusta,  117  Ga. 

709  ;  Reese  v.  Noonan,  120  Ga.  198. 

17.  Robinson  v.  Americus,  121  Ga.  180. 
St7G.    1.  Evidence   of  Finding  Intoxicating 

Liquors  on  Premises.  — ■  State  v.  Intoxicating 
Liquors,  109  Iowa  145;  Peterson  v.  State,  64 
Neb.  875.  63  Neb.  231. 

10.  Evidence  Held  Sufficient  to  Sustain  Convic- 
tion. —  Com.  v.  Tate,  178  Mass.  121  ;  Com.  v. 
Foster,  182  Mass.  276;  Peterson  v.  State,  64 
Neb.  875. 

Evidence  Held  Insufficient  to  Sustain  Conviction. 

—  Lrwin  v.  Cnrtersville,  120  Ga.  150. 

Direct  Proof  of  Actual  Sales  Not  Necessary  to 
Convict.  —  State  v.  Schoenthaler,  63  Kan.  148. 

Possession  of  Whiskey  Does  Not  Make  Person 
Guilty  of  Keeping  It  Unlawfully.  —  State  v. 
Blackman,  134  N.  Car.  683. 

Burden  of  Proving  License  —  See  Com.  v. 
Regan,  182  Mass.  22;  Com.  v.  Coughlin,  182 
Mass.  558. 

:{7*.    12.  Payment  of  the  United  States  Special 

Tax  as  a  liquor  seller  is  sufficient  evidence  to 
warrant  a  finding  that  the  person  paying  it  is 
a  common  seller.    State  v.  Lincoln,  73  Vt.  221. 
flT9.    7.  State  v.  Morehead,  22  R.  I.  272. 

11.  Evidence  Held  Insufficient  to  Convict.  — 
Barnes  v.  State,  44  Tex.  Crim.  473. 

380.  2.  Crime  Not  Complete  Without  Sale.  — 
Gambill  v.  Schmuck,  131  Ala.  321. 

4.  Massachusetts  Statute  Applies  Only  to  Car- 
riers and  Express  Companies.  —  Com.  v.  Beck,  187 
Mass.  15. 

381.  5.  Applies  to  Licensed  Dealers  Only. — 

State  v.  Bradford,  13  S.  Dak.  201. 

7.  What  Are  Obstructions.  —  People  v.  Locy, 
124  Mich.  j8o;  Matter  of  Plass,  71  N.  Y.  App. 
Div.  488,  affirmed  175  N.  Y.  524. 

1.  Partial  Obstruction  of  View.  —  See 
People  v.  Locy,  124  Mich.  180. 

Indiana  —  Whole  of  Room  Must  Be  Visible  from 
Street.  —  State  v.  Harrison,  162  Ind.  542. 

2.  Obstruction  Existing  When  License  Granted. 

—  People  v.  White,  127  Mich.  428,  8  Detroit 
Leg.  N.  397. 

9.  Constitutionality  Upheld.  —  See  Adams  v. 
Cronin,  29  Colo.  499. 


Ordinances  Prohibiting  absolutely  the  entry  of 
women  into  saloons  have  been  held  invalid  as 
being  unreasonable  and  as  an  unnecessary  inter- 
ference with  individual  liberty.  Gastenau  v. 
Com.,  108  Ky.  473,  94  Am.  St.  Rep.  386;  State 
v.  Nelson,  10  Idaho  522.  But  a  city  may  by 
ordinance  prohibit  females  from  entering  places 
where  intoxicating  liquors  are  sold,  for  immoral 
purposes.    State  v.  Nelson,  10  Idaho  522. 

11.  Adams  v.  Cronin,  29  Colo.  499  ;  Denver 
v.  Domedian,  15  Colo.  App.  36. 

12a.  Iowa  —  Business  Must  Be  Conducted  in 
Single  Room.  —  Under  Code  Iowa,  §  2448,  the 
selling  or  keeping  for  sale  must  be  carried  on  in 
a  single  room  having  but  one  entrance  or  exit, 
and  that  opening  upon  a  public  business  street. 
The  maintenance  of  a  second  room  in  connec- 
tion with  the  saloon  violates  the  statute.  State 
v.  Bussamus,  108  Iowa  11;  Garrett  v.  Bishop, 
113  Iowa  23;  Thomas  v.  Arie,  122  Iowa  538; 
Atkinson  v.  State,  33  Ind.  App.  8. 

A  Cellar  having  an  entrance  from  the  street 
and  used  for  storing  liquor  violates  the  law. 
Powers  v.  Klatt,  111  Iowa  357. 

A  Second  Entrance  is  prohibited,  although  it 
is  used  only  by  the  proprietor  and  his  employees, 
and  leads  into  a  room  where  he  stores  liquor, 
and  through  which  he  carries  liquor  to  the 
saloon.    State  v.  Gifford,  in  Iowa  648. 

But  an  opening  into  a  refrigerating  room, 
which  cannot  be  used  either  as  a  passageway  or 
as  a  place  for  buying  or  drinking  liquor,  is  not 
prohibited.    State  v.  Donahue,  120  Iowa  154. 

Intention  to  Break  Laiv  Immaterial.  —  State 
v.  Gifford,  in  Iowa  648. 

Booths  or  Inclosures  in  Saloons  are  sometimes 
forbidden.  State  V.  Barge,  82  Minn.  256;  State 
*.  McGregor,  88  Minn.  74. 

Allowing  Musical  Instruments  to  be  used  in  a 
dramshop  is  forbidden  by  Rev.  Stat.  Mo.  1899, 
§  3018.    State  v.  Barnett,  no  Mo.  592. 

Maintaining  Bowling  Alley.  —  The  running 
of  a  bowling  alley  in  connection  with  a  saloon 
or  hotel  is  an  offense  under  Crim.  Code  Neb.. 
§  221.  Koepke  v.  State,  (Neb.  1903)  93  N.  W. 
Rep.  1 129. 

Sales  in  Prohibited  Quantities.  —  Where  an 

ordinance  provides  that  it  shall  be  an  offense 
to  sell  certain  liquors  in  quantities  less  than  one 
gallon,  and  that  the  amount  sold  shall  not  be 
contained  in   separate  bottles,  a  sale  of  one 
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383.  45.  Jurisdiction  of  Prosecutions  under  Liquor  Laws.  —  See  note  3. 

384.  47.  Liability  as  Affected  by  Ignorance  of  Intoxicating  Properties  of 
Liquors.  —  See  note  2. 

48.  Effect  of  Prior  Conviction  or  Acquittal  of  Same  or  Similar  Offense. 

—  See  note  3. 

What  Amounts  to  Conviction  or  Acquittal.  —  See  notes  7i  8. 

385.  XIII.  Civil  and  Criminal  Liability  Arising  Out  of  Agency, 
Marriage,  Etc.  —  1.  Liability  of  Employer  for  Violations  of  Liquor  Laws  by 
Servant  or  Agent  —  a.  Civil  Liability.  —  See  note  2. 

b.  Criminal  Liability  —  (i)  For  Authorized  Violations  of  Law. — 

See  note  4. 

386.  The  Rule  Applies  to  All  Illegal  Sales.  —  See  notes  I,  5. 

(2)  For  Violations  of  Law  Unauthorized  and  Against  Instructions  — 
(a)  View  that  Employer  Is  Not  Liable  —  Statement  of  Rule.  —  See  notes  7,  8. 

387.  See  note  1. 

(b)  View  that  Employer  Is  Liable  —  Statement  of  Rule.  —  See  notes  12,  1 3. 


gallon  in  four  bottles  of  one  quart  each  is  a 
violation  of  the  ordinance.  Paola  v.  Williford, 
65  Kan.  859,  69  Pac.  Rep.  331. 

Intention  to  Violate  Immaterial.  —  Paola  v. 
Williford,  65  Kan.  859,  69  Pac.  Rep.  331. 

"Blind  Tigers."  —  See  Cannon  v.  Merry,  116 
Ga.  291  ;  Legg  v.  Anderson,  116  Ga.  401 ;  Smith 
v.  State,  42  Tex.  Crim.  414. 

383.  3.  Justices' Courts  have  jurisdiction  over 
prosecutions  for  selling  without  a  license.  State 
v.  Back,  99  Mo.  App.  34. 

Police  Courts  cannot  by  agreement  be  given 
jurisdiction  of  a  matter  within  the  exclusive 
jurisdiction  of  the  Circuit  Court.  Bailey  v. 
Com.,  64  S.  W.  Rep.  995,  23  Ky.  L.  Rep.  1223. 

Circuit  Courts.  —  See  Bailey  v.  Com.,  64  S. 
W.  Rep.  995,  23  Ky.  L.  Rep.  1223. 

New  York  Court  of  Special  Sessions.  —  People 
v.  Bagley,  (Ct.  Spec.  Sess.)  41  Misc.  (N.  Y.)  97. 

Mayor's  Court.  —  See  Morianna  v.  Vincent,  68 
Ark.  244. 

Recorder's  Court.  —  Williams  v.  Augusta,  m 
Ga.  849. 

3§4.    2.  Ignorance  of  Intoxicating  Properties. 

—  Peters  v.  District  Ct.,  114  Iowa  207;  State 
v .  Eaten,  97  Me.  289 ;  Allen  v.  State,  (Tex. 
Crim.  1900)  59  S.  W.  Rep.  264;  Penn  v.  State, 
43  Tex.  Crim.  608  ;  Williams  v.  State,  45  Tex. 
Crim.  477;  Scott  v.  State,  (Tex.  Crim.  1904)  82 
S.  W.  Rep.  656. 

3.  A  Suit  to  Condemn  Intoxicating  Liquors  is 
barred  by  an  acquittal  on  the  charge  of  wrong- 
fully keeping  intoxicating  liquors  for  sale. 
State  v.  Cobb,  123  Iowa  626. 

7.  Where  Evidence  of  All  Sales  Made  Within  a 
Certain  Period  Is  Admitted,  a  conviction  for  one 
illegal  sale  will  bar  a  prosecution  for  another 
sale  made  during  the  same  period.  Bryant  v. 
State,  72  Ark.  419. 

8.  Former  Acquittal  or  Conviction  of  Similar 
Offense  —  Effect.  —  State  v.  Nelson,  13  N.  Dak. 
122. 

:{*>."».  2.  Liability  for  Damages  Arising  from 
Sales  of  Liquor  by  Servant.  —  Walker  v.  Dailey, 
101  111.  App.  S75- 

4.  Employer  Liable  for  Authorized  Sales.  — 

Hogg  v.  Davidson,  Sc.  Ct.  of  Just.  3  F.  49 ; 
Reg.  v.  Lcarment,  31  Nova  Scotia  387;  Rooney 
v.  Augusta,  117  Ga.  709;  Locke  v.  Com.,  113 
Ky.  864;  Ellison  v.  Com.,  69  S.  W.  Rep.  765, 
24  Ky.  L.  Rep.  657;  State  v.  McAdams,  106  La. 


720;  Moncla  v.  State,  (Tex.  Crim.  1902)  70  S. 
W.  Rep.  548. 

Liability  of  "Occupant"  for  Sale  Made  by 
Another  on  Premises.  —  Rex  v.  Conrod,  35  Nova 
Scotia  79. 

3S6.    1 .  Sales  in  Violation  of  Sunday  Laws.  — 

Moncla  v.  State,  (Tex.  Crim.  1902)  70  S.  W. 
Rep.  548. 

5.  Sales  in  Violation  of  Local  Option  Laws.  — 

Locke  v.  Com.,  113  Ky.  864;  Ellison  v.  Com., 
69  S.  W.  Rep.  765,  24  Ky.  L.  Rep.  657. 

7.  Employer  Not  Criminally  Liable  for  Unauthor- 
ized Acts  of  Servant.  —  Beane  v.  State,  72  Ark. 
368 ;  Thurman  v.  Adams,  82  Miss.  204 ;  Cul- 
linan  v.  Burkhard,  (Supm.  Ct.  Tr.  T.)  41  Misc. 
(N.  Y.)  325,  reversed  93  N.  Y.  App.  Div.  31, 
quoting  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  386;  Com.  v.  Titlow,  28  Pa.  Co.  Ct.  341. 

8.  Liability  for  Illegal  Sales  of  Intoxicating 
Liquors  by  Servant.  —  Emary  v.  Nolloth,  (1903) 
2  K.  B.  264;  Conlon  v.  Muldowney,  (1904)  2 
Ir.  R.  498  ;  Beane  v.  State,  72  Ark.  368 ;  Rosen- 
baum  v.  State,  24  Ind.  App.  510;  Thurman  v. 
Adams,  82  Miss.  204 ;  Moore  v.  State,  64  Neb. 
557  ,"  Cullinan  v.  Burkhard,  (Supm.  Ct.  Tr.  T.) 
41  Misc.  (N.  Y.)  325,  93  N.  Y.  App.  Div.  31, 
quoting  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  386;  State  v.  Neal,  133  N  Car.  689.  See 
also  Moncla  v.  State,  (Tex.  Crim.  1902)  70  S. 
W.  Rep.  54.3 

Application  of  Rule  —  Sunday  Sales.  —  Beane 
v.  State,  72  Ark.  368  ;  Rosenbaum  v.  State,  24 
Ind.  App.  510.  See  also  Moncla  v.  State,  (Tex. 
Crim.  1902)  70  S.  W.  Rep.  548. 

Sales  Not  Within  Scope  of  License.  —  State 
v.  Neal,  133  N.  Car.  689. 

Sales  to  Habitual  Drunkards.  — ■  Com.  v.  Tit- 
low,  28  Pa.  Co.  Ct.  341. 

Sales  to  Minors.  —  See  Emary  v.  Nolloth, 

(1903)  2  K.  B.  264;  Conlon  v.  Muldowney, 

(1904)  2  Ir.  R.  498. 

Sales  in  Violation  of  Prohibition  Law.  — 
Thurman  v.  Adams,  82  Miss.  204. 

387.  1.  Instructions  Must  Be  Made  in  Good 
Faith. —  Moore  v.  State.  64  Neb.  557. 

Finding  by  Jury  that  Instructions  Were  Not 
Made  in  Good  Faith  Is  Conclusive.  —  State  v. 
Terry,  105  Mo.  428. 

12.  Statutes  Prohibiting  All  Dramshops  Opening 
on  Sunday.  —  Lehman  v.  District  of  Columbia, 
19  App.  Cas.  (D.  C.)  217. 
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3NS.     (c)  Evidence  in  Prosecutions  for  Violation  of  Law  by  Servant  or  Agent  —  Questions 

for  Jury.  —  See  note  10. 

3*9.    2.  Personal  Liability  of  Servant  or  Agent  for  Violations  of  Liquor  Laws 

a.  To  Wha  t  Extent  Protected  by  Employer's  License  —  sales  within 

Scope  of  License.  —  See  note  4- 

Sales  Not  Within  Scope  of  License.  —  See  note  6. 

b.  Selling  Liquors  of  Another  on  One's  Own  License.  — 

See  note  9. 

c.  Selling  Without  License  for  One  Who  Has  No  License 

—  Independently  of  Any  Statutory  Provision.  —  See  note  IO. 

390.  Under  Statutes  Specially  Affecting  Responsibility. —  See  note  IO. 

d.  Other  Violations  of  Liquor  Laws  —  violation  of  Local  option 
Laws.  —  See  note  1 1. 

391.  e.  What  Constitutes  Servant  or  Agent.  —  See  notes  4,  5. 

/.  Several  Liability  of  Employer  and  Servant  or  Agent. 

—  See  note  6. 

3.  Criminal  Liability  of  Purchaser  —  a.  When  Purchasing  for 
His  Own  Consumption.  —  See  note  8. 

392.  b.  When  Purchasing  for  Another's  Consumption  —  Purchase 

as  Agent  of  Buyer. — -See  notes  I,  2,  3. 


387.  13.  Application  of  Rule  —  Keeping 
Open  on  Sunday.  —  Lehman  v.  District  of  Co- 
lumbia, 19  App.  Cas.  (D.  C.)  217;  People  v. 
Possing,  (Mich.  1904)  100  N.  W.  Rep.  396,  11 
Detroit  Leg.  N.  249. 

Keeping  Open  During  Prohibited  Hours.  — 
People  v.  Lundell,  136  Mich.  303. 

Keeping  Open  on  Holiday.  —  People  v. 
Kriesel,  136  Mich.  80. 

3S§.  10.  Consent  Question  for  Jury.  —  Beane 
v.  State,  72  Ark.  368. 

3S9.  4.  Sales  Within  Scope  of  License.  — 
Smith  v.  State,  109  Ga.  227  ;  State  v.  Dudley, 
33  Ind.  App.  640 ;  State  v.  Russell,  99  Mo.  App. 
373  ;  State  v.  Barnett,  1 1 1  Mo.  App.  688  ;  State 
v.  Hammack,  93  Mo.  App.  521. 

6.  Sales  Not  Within  Scope  of  License.  —  State  v. 
Lucas,  04  Mo.  App.  117. 

9.  Sale  of  Another's  Liquors  by  One  Holding 
.License  — Contra.  —  Ruemmeli  v.  Cravens,  13 

Okla.  342- 

10.  Servant  or  Agent  Liable  Independently  of 
Statutory  Provisions.  —  State  v.  Brown,  93  Mo. 
App.  543 

An  Employee  of  a  Person  Who  Has  Not  Taken 
the  Oath  Not  to  Adulterate  and  given  the  required 
bond  is  criminally  liable  for  a  sale  of  intoxicat- 
ing liquors.  State  v.  Brown,  93  Mo.  App.  543. 
See  also  Swords  v.  Le  Blanc,  111  La.  416. 

390.  10.  Sales  on  Prohibited  Days.  —  See 
Burnett  v.  State,  42  Tex.  Crim.  600. 

Keeping  Open  on  Prohibited  Days.  — ■  Ramey  v. 
State,  (Tex.  Crim.  1901)  61  S.  W.  Rep.  126. 

11.  Sales  in  Violation  of  Local  Option  Law. — 
Leak  v.  Com.,  64  S.  W.  Rep.  521,  23  Ky.  L. 
Rep.  032:  Loeb  v.  State,  115  Ga.  241. 

391 .  4.  Who  Not  Servant  or  Agent.  —  Black 
v.  State,  112  Ga.  29. 

5.  One  Employed  in  Any  Manner  an  Employee. 
—  Burnett  v.  State,  42  Tex.  Crim.  600.  See 
also  Pigford  v.  State,  (Tex.  Crim.  1903)  74  S. 
W.  Rep.  323. 

6.  Agent  Not  Liable  for  License  Tax.  —  Swords 
v.  Le  Blanc,  11 1  La.  416. 

8.  Purchaser  Not  Guilty  of  Violation  of  Law.  — 
Whitmore  v.  State,  72  Ark.  14;  Baehner  v. 


State,  25  Ind.  App.  597;  Creasy  v.  Com.,  (Ky. 
1903)  76  S.  W.  Rep.  509.  See  also  Leak  v. 
Com.,  64  S.  W.  Rep.  521,  23  Ky.  L.  Rep.  932. 

The  Purchaser  Is  Not  an  Accomplice  within 
the  rule  requiring  corroboration  of  an  accom- 
plice's testimony.  Terry  v.  State,  46  Tex. 
Crim.  75. 

392.  1.  Purchasing  as  Agent  for  Another  Gen- 
erally Not  Liable  —  Alabama.  —  Bonds  v.  State, 
130  Ala.  117;  Maples  v.  State,  130  Ala.  121; 
Banks  v.  State,  136  Ala.  106;  Maxwell  v.  State, 
140  Ala.  131. 

Arkansas.  —  Taylor  v.  State,  68  Ark.  468 ; 
Whitmore  v.  State,  72  Ark.  14. 

Kentucky.  —  Baker  v.  Com.,  64  S.  W.  Rep. 
657,  23  Ky.  L.  Rep.  898 ;  Wilson  v.  Com.,  76 
S.  W.  Rep.  1077,  25  Ky.  L.  Rep.  1085;  Skid- 
more  v.  Com.,  (Ky.  1900)  57  S.  W.  Rep.  468. 
See  also  Creasy  v.  Com.,  (Ky.  1903)  76  S.  W. 
Rep.  509. 

Mississippi.  —  Compare  Wortham  v.  State, 
80  Miss.  205. 

Texas.  —  Crawford  v.  State,  (Tex.  Crim. 
1903)  76  S.  W.  Rep.  576;  Chote  v.  State,  (Tex. 
Crim.  1904)  83  S.  W.  Rep.  377;  Blasingame  v. 
State,  (Tex.  Crim.  1905)  85' S.  W.  Rep.  275; 
Washington  v.  State,  (Tex.  Crim.  1905)  85  S. 
W.  Rep.  801.  See  also  Burrell  v.  State,  (Tex. 
Crim.  1901)  65  S.  W.  Rep.  914. 

Purchase  Money  Need  Not  Be  Paid  in  Advance. 
—  Whitmore  v.  State,  72  Ark.  14;  Chote  v. 
State,  (Tex.  Crim.  1904)  83  S.  W.  Rep.  377. 

Evidence  Held  Not  to  Show  that  Defendant  Was 
Agent  of  Purchaser.  —  Latham  v.  State,  (Tex. 
(  rim.  1903)  72  S.  W.  Rep.  182;  Sebastian  v. 
State,  44  Tex.  Crim.  508. 

2.  One  Who  Procures  Others  to  Join  with  Him 
in  Purchasing  a  Quantity  of  Liquor.  —  Whitmore 
v.  State,  72  Ark.  14.  See  also  Leak  v.  Com., 
64  S.  W.  Rep.  521,  23  Ky.  L.  Rep.  932;  Creasy 
v.  Com.,  (Ky.  1903)  76  S.  W.  Rep.  509:  Miller 
v.  Com.,  76  S.  W.  Rep.  515,  25  Ky.  L.  Rep.  848; 
Wilson  v.  Com.,  76  S.  W.  Rep.  1077,  25  Ky.  L. 
Rep.  1085. 

Good  Faith  of  Agent  Governs.  —  Whitmore  v. 

Stale,  72  Ark.  14. 
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392.  Purchase  as  Agent  of  Seller.  —  See  notes  4,  5- 

4.  Liability  of  Husband  and  Wife  for  Violation  of  Liquor  Laws  — 

a.  LIABILITY  OF  WIFE  FOR  HER  OWN  ACTS  —  Acts  Done  in  Husband's  Presence.  — 
See  note  6. 

393.  b.  Liability  of  Husband  for  Acts  of  Wife.  —  See  notes  8, 12. 

394.  5.  Liability  of  Partners.  —  See  note  6. 

395.  6.  Liability  of  Owner  or  Lessor  for  Violations  of  Law  on  Leased 
Premises  —  a.  CRIMINAL  LIABILITY.  —  See  note  4. 

397.  c.  Liability  of  Premises  for  Fines  Assessed  Against 
Occupant.  — See  notes  1,  2. 


392.  3.  Mere  Device  to  Evade  Law.  —  Reese 
v.  Newnan,  120  Ga.  198;  Mack  v.  State,  116  Ga. 
546. 

4.  Acting  as  Agent  of  Seller  —  Liability.  — 

Skidmore  v.  Com.,  (Ky.  1900)  57  S.  W.  Rep. 
468. 

5.  Recompense  Immaterial.—  Skidmore  v.  Com., 
(Ky.  1900)  57  S.  W.  Rep.  468.  See  also  Rex 
v.  Cavicchi,  8  Can.  Crim.  Cas.  (Nova  Scotia) 
78. 

6.  Acts  Done  in  Husband's  Presence.  —  Com.  v. 
Dwyer,  29  Pa.  Co.  Ct.  73. 

393.  8.  Acts  Committed  in  Husband's  Pres- 
ence. —  State  v.  Rozum,  8  N.  Dak.  548 ;  State 
v.  Leonard,  72  Vt.  102. 

12.  State  v.  Rozum,  8  N.  Dak.  548. 


Premises  Rented  by  Wife.  —  State  v.  Ekanger, 
8  N.  Dak.  559- 

394.  6.  Sales  by  One  Partner  with  Other's 
Knowledge  and  Consent.  — Ellison  v.  Com.,  69  S. 
W.  Rep.  765,  24  Ky.  L.  Rep.  657. 

395.  4.  Ordinance  Making  Owner  of  Premises 
Liable  Held  Unconstitutional.  — ■  Campbellsburg  v. 
Odewalt,  72  S.  W.  Rep.  314,  24  Ky.  L.  Rep. 
1717.  1739- 

397.    1.   Statutory    Provisions. —  Stat.  Ky. 
1903,  §  2557. 
No  Lien  on  Property  unless  Created  by  Statute. 

—  Com.  v.  Duncan,  (Ky.  1905)  84  S.  W.  Rep. 
526. 

2.  Knowledge  Necessary.  —  Com.  v.  Duncan, 
(Ky.  1905)  84  S.  W.  Rep.  526. 


INTOXICATION. 

By  J.  H.  Smith. 

399.  I.  Definition.  —  See  note  i. 

II.  Intoxication  as  Affecting  Contractual  Liability — 1.  Where 
Contract  Is  Express  —  a.  Effect  of  Intoxication  in  Absence  of  Fraud 
of  Other  Contracting  Party  —  (i)  In  General.  —  See  note  3. 

400.  See  note  2. 

401.  (2)  Degree  of  Intoxication  Necessary.  — See  note  2. 

403.    (3)  Whether  Contract  Void  or  Merely  Voidable.  —  See  notes  3,  4. 
403.   III.  Intoxication  as  Affecting  Responsibility  for  Crime  — 
1.  Voluntary  Intoxication  No  Excuse  for  Crime  —  a.  In  General.  —  See  note  5. 


399.  1.  Intoxication  Denned.  —  Ring  v. 
Ring,  112  Ga.  858,  quoting  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  399. 

3.  Rule  that  Excessive  Intoxication  Avoids  Re- 
sponsibility.—  Fowler  v.  Meadow  Brook  Water 
Co.,  208  Pa.  St.  473;  Burnham  v.  Burnham,  119 
Wis.  509,  100  Am.  St.  Rep.  895. 

Rule  in  New  Jersey.  —  See  Waldron  v.  Angle- 
man,  71  N.  J.  L.  166.. 

'fOO.  2.  Law  Considers  State  of  Mind,  Not 
Producing  Causes.  —  Waldron  v.  Angleman,  71 
N.  J.  L.  166,  quoting  17  Am.  and  Fng.  Encyc. 
of  Law  (2d  ed.)  400;  Fowler  v.  Meadow  Brook 
W.-'ter  Co.,  208  Pa.  St.  473. 

401.  2.  Intoxication  Which  Deprives  Party 
of  Understanding  Necessary.  -  -  Wright  v.  Waller, 
127  Ala.  557;  Curtis  v.  Kirkpatrick,  9  Idaho 
629;  Waldron  v.  Angleman,  71  N.  J.  L.  166; 
Burnham  v.  Burnham,  119  Wis.  509,  100  Am. 
St.  Rep.  895. 

402.  3.  Party  Must  Rescind  in  Reasonable 


Time.  —  Fowler  v.  Meadow  Brook  Water  Co., 
208  Pa.  St.  473. 

4.  Must  Restore  Consideration.  —  Fowler  v. 
Meadow  Brook  Water  Co.,  208  Pa.  St.  473. 

•I03.  5.  Voluntary  Intoxication  No  Excuse 
for  Crime  —  Alabama.  —  Bell  v.  State,  140  Ala. 
57- 

Delaware.  —  State  v.  Kavanaugh,  4  Penn. 
(Del.)  131,  quoting  ly  Am.  and  Eng.  Encyc 
of  Law  (2d  ed.)  403;  State  v.  Di  Guglielmo,  4 
Penn.  (Del.)  336;  State  v.  Snow,  3  Penn.  (Del.) 
259- 

District  of  Columbia.  —  Lanckton  v.  U.  S.,  18 
App.  Cas.  (D.  C.)  348. 

Florida.  —  Cook  v.  State,  (Fla.  1903)  35  So. 
Rep.  665. 

Georgia.  —  Cribb  v.  State,  118  Ga.  316. 
Idaho.  —  State  v.  Rigley,  7  Idaho  292. 
Illinois.  —  Bruen  v.  People,  206  111.  417. 
Iowa.  —  State  v.  Pasnau,  118  Iowa  501  ;  State 
v.  Roan,  122  Iowa  136. 
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401.    Sec  note  3. 

A  Person  Becomes  Voluntarily  Intoxicated.  —  See  note  4. 

Voluntary  Intoxication  for  Purpose  of  Committing  Crime.  —  See  note  6. 
40*1.     Unreasonable  Belief  of  Danger  Generated  by  Drunkenness.  —  See  note  I. 

Constitutional  Infirmity  Rendering  Person  Unusually  Susceptible  to  Influence  of 
Liquor.  —  See  note  2. 

b.  Temporary  Insanity  Caused  by  Voluntary  Intoxica- 
tion. —  See  note  3. 

c.  Voluntary  Intoxication  Rendering  Party  Unconscious 
ok  His  Acts.  — See  note  5. 

406.  2.  Under  What  Circumstances  and  for  What  Purposes  Evidence  of  Vol- 
untary Intoxication  Admissible  —  a.  Crimes  in  Which  Specific  Intent  Is 
Necessary  Element  —  (1)  Statement  of  Rule.  — See  note  3. 

407.  See  notes  I,  2. 

(2)  Necessity  for  Caution  in  Applying  Rule.  —  See  note  5. 

(3)  What  Degree  of  Intoxication  Will  Merit  Consideration.  —  See 

note  7. 


Kentucky.  —  Wright  v.  Com.,  72  S.  W.  Rep. 
340,  24  Ky.  L.  Rep.  1838;  Henderson  v.  Com., 
72  S.  W.  Rep.  781,  24  Ky.  L.  Rep.  1985;  Sea- 
born v.  Com.,  80  S.  W.  Rep.  223,  25  Ky.  L. 
Rep.  2203. 

Louisiana.  —  State  v.  Haab,  105  La.  a.30. 

Minnesota.  —  State  v.  Corrivau,  93  Minn.  38. 

Missouri.  —  State  v.  Clevenger,  156  Mo.  190; 
State  v.  West,  157  Mo.  309  ;  State  v.  Brown,  181 
Mo.  192. 

North  Carolina.  —  State  v.  Peterson,  129  N. 
Car.  556,  85  Am.  St.  Rep.  756. 

Texas.  —  Little  v.  State,  42  Tex.  Crim.  554; 
Cleland  v.  State,  (Tex.  Crim.  1901)  65  S.  W. 
Rep.  189. 

Virginia.  —  Longley  v.  Com.,  99  Va.  807,  2 
Va.  Sup.  Ct.  660. 

Wisconsin. —  Collins  v.  State,  115  Wis.  596. 

Wyoming.  —  Gustavenson  v.  State,  10  Wyo. 
323- 

Intoxication  Caused  by  Drugged  or  Adulterated 
Liquor.  —  The  courts  will  not  enter  upon  an 
inquiry  as  to  whether  the  intoxicating  liquor 
was  impure,  or,  by  reason  of  drugs  or  adultera- 
tion, peculiarly  calculated  to  affect  the  mind  of 
the  defendant.    Cribb  v.  State,  118  Ga.  316. 

404.  3.  State  v.  Kavanaugh,  4  Penn.  (Del.) 
131,  quoting  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  404. 

4.  Liquor  Furnished  by  Deceased.  —  Com.  v. 
Dudash,  204  Pa.  St.  124. 

6.  Voluntary  Intoxication  for  Purpose  of  Com- 
mitting Crime. —  Cook  v.  State,  (Fla.  1903)  35 
So.  Rep.  665.  See  also  State  v.  Davis,  52  W. 
Va.  224. 

405.  1.  Drunkenness  Causing  Unreasonable 
Belief  of  Danger. —  State  v.  Roan,  122  Iowa  136. 

2.  Constitutional  Infirmities  Rendering  Person 
Unusually  Liable  to  Influence  of  Liquor.  —  State 
v.  Kavanaugh,  4  Penn.  (Del.)  131,  quoting  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  405. 

3.  Temporary  Insanity  No  Excuse  for  Crime  — - 
4labn7iia.  —  Porter  v.  State,  140  Ala.  87.  See 
also  Bell  v.  State,  140  Ala.  57. 

Dela-vare.  —  State  v.  Kavanaugh,  4  Penn. 
(Del.)  131,  quoting  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  405. 

Kentucky.  —  Wright  v.  Com.,  72  S.  W.  Rep. 
340,  24  Ky.  L.  Rep.  1838. 


Louisiana.  —  State  v.  Haab,  105  La.  230. 
Missouri.  —  State  v.  Clevenger,  156  Mo.  190.' 
Texas.  —  Little  v.  State,  42  Tex.  Crim.  554. 
Wyoming.  —  Gustavenson  v.  State,  10  Wyo. 
323- 

5.  Intoxication  to  Degree  of  Unconsciousness.  — 

State  v.  Haab,  105  La.  230. 

406.  3.  Intoxication  as  Affecting  Intent  — 

Delaware.  —  State  v.  Snow,  3  Penn.  (Del.) 
259;  State  v.  Di  Guglielmo,  4  Penn.  (Del.)  336. 
See  also  State  v.  Kavanaugh,  4  Penn.  (Del.) 
131,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  403-412. 

Florida. —  Cook  v.  State,  (Fla.  1903)  35  So. 
Rep.  663. 

Illinois.  —  Bruen  v.  People,  206  111.  417. 

Indiana.  —  Booher  v.  State,  156  Ind.  447. 

Iowa.  —  State  v.  Desmond,  109  Iowa  72; 
State  v.  Pasnau,  118  Iowa  501;  State  v.  Roan, 
122  Iowa  136. 

Kentucky.  —  Seaborn  v.  Com.,  80  S.  W.  Rep. 
223,  25  Ky.  L.  Rep.  2203. 

Minnesota.  —  State  v.  Corrivau,  93  Minn.  38. 

Pennsylvania.  —  Ccm.  v.  Ault,  10  Pa.  Super. 
Ct.  651.  See  also  Com.  v.  Dudash,  204  Pa.  St. 
124. 

Virginia.  —  Longley  v.  Com.,  99  Va.  807,  2 
Va.  Sup.  Ct.  660. 

West  Virginia. —  State  v.  Davis,  52  W.  Va. 
224;  State  v.  Hertzog,  55  W.  Va.  74. 

Wisconsin.  —  Hampton  v.  State,  11 1  Wis. 
127;  Collins  v.  State,  115  Wis.  596. 

Wyoming.- — -Gustavenson  v.  State,  10  Wyo. 
323. 

407.  I.  Crime  Not  Committed  if  Drunkenness 
Excludes  Intent.  —  State  v.  Kavanaugh,  4  Penn. 
(Del.)  131,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  403-412;  State  v.  Di  Guglielmo, 
4  Penn.  (Del.)  336;  Cook  v.  State,  (Fla.  1903) 
35  So.  Rep.  665. 

2.  See  State  v.  Kavanaugh,  4  Penn.  (Del.) 
131,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  403-412. 

5.  Caution  Necessary  in  Applying  Doctrine.  — 
State  v.  Kavanaugh,  4  Penn.  (Del.)  131.  citing 
17  Am.  and  Eng.  Encyc  of  Law  (2d  ed.) 
403-412. 

7.  Degree  of  Intoxication  Necessary. —  Booher 

v.  State,  156  Ind.  447. 
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407.  (4)  Capacity  to  Form  Intent  Question  for  Jury.  —  See  note  8. 

408.  See  notes  1,  2,  3. 

(5)  Competency  and  Sufficiency  of  Evidence  to  Prove  Intoxication.  — 

See  note  4. 

(6)  Intoxicated  Person  May  Be  Capable  of  Forming  Intent.  —  See 
notes  8,  10,  11. 

409.  (7)  Applications  of  Rule  in  Prosecutions  for  Particular  Offenses  — 
(a)  Homicide.  —  See  notes  I,  3,  4. 

410.  What  Degree  of  Intoxication  May  Be  Considered.  —  See  notes  5,  7- 

411.  (b)  Assaults  —  Assault  with  Intent  to  Kill.  —  See  notes  2,  4. 
Assault  with  Intent  to  Commit  Rape.  —  See  note  6. 

Assault  with  Intent  to  Do  Great  Bodily  Harm.  —  See  note  "J. 

412.  (c)  Other  Offenses  —  Larceny.  —  See  notes  2,  3,  4. 
Robbery.  —  See  note  5. 


413. 


Burglary. 
Forgery.  - 


See  note  9. 
See  note  2. 


407.  8.  Capacity  to  Form  Intent  Question  of 
Fact  for  Jury.  — ■  State  v.  Kavanaugh,  4  Penh. 
(Del.)  131,  quoting  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  407;  Booher  v.  State,  156  Ind. 
447.  See  also  State  v.  Kavanaugh,  4  Penn. 
(Del.)  131,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  403-412. 

40§.  1.  Not  Question  of  Fact  to  Which  Wit- 
ness May  Testify. —  Compare  Dozier  v.  State, 
130  Ala.  57. 

2.  No  Degree  of  Intoxication  Conclusive  as  to 
Incapacity  to  Form  Intent.  — •  State  v.  Kava- 
naugh, 4  Penn.  (Del.)  131,  quoting  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  403-412. 

3.  Evidence  to  Be  Received  with  Caution.  — 
State  v.  Kavanaugh,  4  Penn.  (Del.)  131,  quoting 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  408; 
Booher  v.  State,  156  Ind.  447. 

4.  Intoxication  Need  Not  Be  Proved  Beyond  a 
Reasonable  Doubt  in  Order  to  Be  a  Defense.  — ■ 
Gustavenson  v.  State,  10  Wyo.  323. 

8.  Intoxicated  Person  May  Be  Capable  of  Crimi- 
nal Intent. —  State  v.  Kavanaugh,  4  Penn.  (Del.) 
131,  quoting  (entire  paragraph)  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  808;  Booher  v. 
State,  156  Ind.  447. 

10.  Intent  Formed  Before  Intoxication.  — 
Booher  v.  State,  156  Ind.  447;  State  v.  Kava- 
naugh, 4  Penn.  (Del.)  131,  quoting  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  408. 

11.  Presumption  as  to  Intent  of  Person  Capable 
of  Conceiving  Design. —  See  State  v.  Kavanaugh, 
4  Penn.  (Del.)  131,  quoting  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  408. 

409.  1.  Homicide  —  Evidence  of  Intoxication 
Competent  to  Show  Absence  of  Premeditation  — 
Florida.  —  Cook  v.  State,  (Fla.  1903)  35  So. 
Rep.  665. 

Indiana.  —  Booher  v.  State,  156  Ind.  447. 

Kentucky.  —  Wright  v.  Com.,  72  S.  VV.  Rep. 
340,  24  Ky.  L.  Rep.  1838;  Henderson  v.  Com., 
72  S.  W.  Rep.  781,  24  Ky.  L.  Rep.  1985. 

Minnesota.  —  State  v.  Corrivau,  93  Minn.  38. 

Virginia.  —  Longley  v.  Com.,  99  Va.  807,  2 
Va.  Sup.  Ct.  660. 

West  Virginia.  —  State  v.  Davis,  52  W.  Va. 
224:  State  v.  Hertzog,  55  W.  Va.  74. 

Wisconsin. — Hcmpton  v.  State.  111  Wis.  127. 

Wyoming.  —  Gustavenson  v.  State,  10  Wyo. 
323,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  409. 


In  Missouri. —  State  v.  Brown,  181  Mo.  192; 
State  v.  Clevenger,  156  Mo.  190. 

3.  Intoxication  May  Reduce  to  Murder  in 
Second  Degree. —  Longley  v.  Com.,  99  Va.  807,  2 
Va.  Sup.  Ct.  660 ;  State  v.  Davis,  52  W.  Va. 
224. 

4.  Reduction  of  Offense  to  Manslaughter.  — 

State  i>.  Corrivau,  93  Minn.  38 ;  Longley  v. 
Com.,  99  Va.  807,  2  Va.  Sup.  Ct.  660. 

410.  5.  Degree  of  Intoxication  Insufficient  to 
Reduce  Grade  of  Crime.  —  "  If  reason,  notwith- 
standing the  intoxication  or  other  disturbing 
cause,  be  not  so  completely  dethroned,  so  to 
speak,  but  that  the  wrongdoer  can  exercise  judg- 
ment, he  must  do  so  or  pay  the  penalty  of 
being  held  responsible  for  his  acts  regardless 
of  such  disturbing  cause."  Hempton  v.  State, 
in  Wis.  127.  See  also  State  v.  Rigley,  7  Idaho 
292. 

7.  Intoxication  Must  Deprive  Accused  of  Power 
to  Form  Guilty  Intent. — ■  State  v.  Pasnau,  118 

Iowa  501. 

411.  2.  Assault  with  Intent  to  Kill — Intoxi- 
cation May  Be  Considered, —  State  v.  Di  Gugli- 
elmo,  4  Penn.  (Del.)  336;  Booher  v.  State,  156 
Ind.  447,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  411;  State  v.  Pasnau,  118  Iowa 
S01. 

4.  Acquittal  Authorized.  —  State  v.  Pasnau, 
118  Iowa  501. 

6.  Assault  with  Intent  to  Rape  —  Competency 
of  Evidence  of  Intoxication.  —  Slate  v.  Desmond, 
109  Iowa  72. 

7.  Assault  with  Intent  to  Do  Bodily  Harm.  — 
State  v.  Pasnau,  118  Iowa  501. 

412.  2.  Larceny  —  Mere  Trespass  Not  Crime. 
— •  State  v.  Kavanaugh.  4  Penn.  (Del.)  131. 

3.  Evidence  of  Intoxication  Admissible  to  Show 
Absence  of  Intent.  —  Stats  v.  Kavanaugh,  4 
Penn.  (Del.)  131  ;  Com.  v.  Ault,  10  Pa.  Super. 
Ct.  651  ;  Collins  v.  State,  115  Wis.  596.- 

4.  Taking  Not  Criminal  in  Absence  of  larcenous 
Intent. — -Slate  v.  Kavanaugh,  4  Penn.  (Del.) 
131;  Collins  v.  State,  115  Wis.  596. 

5.  Robbery  —  Evidence  of  Intoxication  Compe- 
tent. —  In  Missouri  the  rule  is  contrary,  and  in- 
toxication would  be  no  defense.  State  v.  West, 
157  Mo.  309. 

9.  Evidence  of  Intoxication  Admissible,  —  See 
Peonle  V.  Dowell,  141  Cal.  493. 
4 1  '.I.    2.  Forgery  —  What  Degree  of  Intoxi- 
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413.  b.  Cases  in  Which  Specific  Intent  Is  Not  Element  of 
Crime  —  See  notes  6,  9,  10. 

II  I.    4.  Responsibility  for  Crime  of  Persons  Mentally  Diseased  from  Use  of 

Intoxicants  —  a.  PERSONS  AFFLICTED  WITH  FIXED  INSANITY  FROM  USE  OF 

Intoxicants.  —  See  note  6. 

b.  Persons  Afflicted  with  Delirium  Tremens. —  See  note  7. 
415.    See  note  1. 

Evidence.  —  See  notes  2,  3,  4. 

417.  INTRUSTED.  —  See  note  3. 
INURE.  —  See  note  4. 
INVALID.  —  See  note  5. 

418.  INVALIDATED.  —  See  note  1. 

419.  INVENTED  WORD.  —  See  note  I. 
INVENTORY.  —  See  note  3. 


cation  Defense.  —  See  State  v.  Peterson,  129  N. 
Car.  556,  85  Am.  St.  Rep.  756. 

413.  6.  Cases  in  Which  Specific  Intent  Is  Not 
Element  of  Crime.  —  Little  v.  State,  42  Tex. 
Crim.  554;  Gustavenson  v.  State,  10  Wyo.  323. 

"  Intoxication  does  not  excuse  or  mitigate  any 
degree  of  unlawful  homicide  except  murder 
in  the  first  degree,  unless  as  a  result  of  such 
intoxication  there  be  a  fixed  or  settled  frenzy 
or  insanity,  either  permanent  or  intermittent." 
Thomas  v.  State,  (Fla.  1904)  36  So.  Rep.  161. 
See  also  Bell  v.  State,  140  Ala.  57. 

Carrying  Concealed  Weapon. — Fielding  v.  State, 
I3S  Ala.  56. 

9.  Murder  in  Second  Degree.  —  Little  v.  State, 
42  Tex.  Crim.  554;  Gustavenson  v.  State,  10 
Wyo.  323. 

lu.  Manslaughter.  —  Gustavenson  v.  State,  10 

Wyo.  323. 

414.  6.  Irresponsibility  of  Person  Perma- 
nently Insane  from  Intoxication.  —  See  Thomas 
v.  State,  (Fla.  1904)  36  So.  Rep.  161. 

7.  Irresponsibility  of  Person  Afflicted  with  De- 
lirium Tremens.  —  State  v.  Kavanaugh,  4  Penn. 
(Del.)  131. 

415.  1.  Delirium  Tremens  Distinguished  from 
Ordinary  Drunkenness.  —  State  v.  Kavanaugh,  4 
Penn.  (Del.)  131. 

2.  Defendant  Has  Burden  of  Proof  to  Show  De- 
lirium Tremens.  —  State  v.  Kavanaugh,  4  Ptnn. 
(Del.)  131. 


3.  To  Be  Defense,  Must  Exist  at  Time  Act  Com- 
mitted.— -State  v.  Kavanaugh,  4  Penn.  (Del.) 
131- 

4.  No  Presumption  of  Continued  Insanity.  — 

State  v.  Kavanaugh,  4  Penn.  (Del.)  131. 

417.  3.  Trustee  Process.  —  Avery  v.  Monroe, 
172  Mass.  132. 

4.  In  construing  a  statute  providing  that  a 
grant  to  operate  waterworks  should  inure  for 
a  term  of  not  more  than  twenty-five  years,  the 
court  said :  "  The  word  inure  in  the  sense 
here  employed  is  defined  to  take  or  have  effect, 
to  operate  (Anderson's  Law  Diet.)."  Cedar 
Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa 
234- 

6.  Invalid.  —  See  Rich  v.  Chicago,  187  111. 
396;  Kuester  v.  Chicago,  187  111.  21. 

418.  1.  Invalidated. —  Scottish  Union,  etc., 
Ins.  Co.  v.  Field,  18  Colo.  App.  68. 

419.  1.  Invented  Word.  —  Christy  v.  Tip- 
per, (1905)  1  Ch.  1  ;  In  re  Linotype  Co.'s  Trade 
Mark,  (1900)  2  Ch.  238. 

3.  Inventory.  —  Southern  F.  Ins.  Co.v .  Knight, 
1 1 1  Ga.  630. 

Invoice  and  Inventory  Distinguished.  —  South- 
ern F.  Ins.  Co.  v.  Knight,  1 1 1  Ga.  630. 

Inventory  —  Fire  Insurance.  —  Southern  F. 
Ins.  Co.  v.  Knight,  1 1 1  Ga.  622  ;  Philadelphia 
F.  Assoc.  v.  Calhoun,  28  Tex.  Civ.  App. 
409. 


INVESTMENTS. 


By  G.  W.  Walsh. 

426.  II.  The  Duty  to  Invest  —  1.  In  General.  —  See  note  i. 

427.  Exceptional  Circumstances.  —  See  note  I. 

428.  III.  Determination  as  to  Nature  of  Investments — 1.  Provisions 

of  Instrument  Creating  Trust  —  a.  EXPRESS  DIRECTIONS  —  (i)  Rule  Stated.  — 
See  note  4. 


426.  1.  General  Duty  to  Invest.  —  See  Math- 
ewson  v.  Davis,  191  111.  391. 

427.  1.  Where  a  Deposit  Was  Too  Small 

to  invest  readily  at  six  per  cent,  it  was  held 
erroneous  to  charge  the  trustee  at  that  rate,  he 
having  actually  realized  only  three  and  a  half 


per  cent.    Matter  of  Wiley,  98  N.  Y.  App.  Div. 

93- 

42§.  4.  See  Ovey  v.  Ovey,  (1900)  2  Ch. 
524,  69  L.  J.  Ch.  804,  83  L.  T.  N.  S.  311,  49  W. 
R.  45  (In  re  Wedderburn,  o  Ch.  D.  112,  47  L. 
J.  Ch.  743,  not  followed). 
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429.     Investments  Expressly  Forbidden. —  See  note  I. 

(2)  When  Directions  May  Be  Departed  From.  —  See  note  2. 

431.  2.  Statutory  Provisions.  —  See  note  i. 

432.  3.  Supervision  of  Courts — a.  In  General.  —  See  note  4. 

b.  Right  of  Fiduciaries  to  Apply  for  Directions. 


See 


note  5. 
434. 

by  Fraud.  — 


d.  Protection  Afforded  by  Order  of  Court  —  order  obtained 
See  note  1 . 

4.  Discretion  of  Fiduciary.  —  See  note  2. 
Whether  Discretionary  Powers  Conferred  by  Instrument  Creating  Trust  Are  Personal 
or  Attach  to  Office.  —  See  note  4. 

435.   IV.  Requirements  of  Good  Faith  and  Sound  Judgment  —  1.  Rule 
Stated.  —  See  notes  1,  2. 
43ft.    See  note  1. 

437.  2.  Measure  of  Diligence  Required.  —  See  notes  3,  4. 

438.  See  notes  i,  2. 

V.  Construction  of  Particular  Directions  or  Powers — 1.  To 
Invest  in  Government  or  Public  Securities.  —  See  note  5. 

442.  VI.  Propriety  of  Particular  Investments  —  2.  Government  or 
Public  Securities  —  a.  A  Proper  Investment.  —  See  notes  1,  2. 

445.    3.  Real  Securities  —  a.  A  Proper  Investment.  —  See  note  3. 
447.   b.  Care  in  Selecting  Security.  —  See  note  2. 

c.  Margin  of  Security  —  {2)  English  "Two-thirds  Rule."  — 
See  1  o  u  10. 


Only  When  an  Emergency  Arises  is  it  proper 
for  the  court  to  authorize  a  departure  from  the 
strict  terms  of  the  trust.  In  re  Tollemache, 
(1903)  1  Ch.  955,  72  L.  J.  Ch.  539.  88  L.  T.  N. 
S.  670,  51  W.  R.  597. 

429.  1.  Doctrine  under  Lord  St.  Leonard's 
Act,  1860. — See  Ovey  v.  Ovey,  (1900)  2  Ch. 
524,  69  L.  J.  Ch.  804,  83  L.  T.  N.  S.  311. 

2.  Where  Departure  from  Directions  Is  for 
Benefit  of  Beneficiaries. —  Weld  v.  Weld,  23  R.  I. 
311. 

431.  1.  Statutory  Provisions.  —  Aydelott  v. 
Breeding,  111  Ky.  847;  In  re  Allis,  123  Wis. 
223. 

432.  4.  Courts  Cannot  Abrogate  Directions 
Contained  in  Trust  Instrument.  —  Ovey  v.  Ovey, 
(1900)  2  Ch.  524,  69  L.  J.  Ch.  804,  83  L.  T. 
N.  S.  311,  49  W.  R.  45  (In  re  Wedderburn,  9 
Ch.  D.  112,  47  L.  J.  Ch.  743,  not  followed). 

5.  Right  to  Apply  for  Directions  as  to  Invest- 
ments. —  In  re  Allis,  123  Wis.  223. 

434.  1.  Order  Obtained  by  Fraud. —  See 
Derr's  Estate,  203  Pa.  St.  96. 

2.  Discretion  of  Fiduciaries.  —  Hart's  Estate, 
203  Pa.  St.  480;  Weld  v.  Weld,  23  R.  I.  311. 

4.  Grant  to  Trustees  of  Power  to  Select  Invest- 
ments at  Discretion  Personal  and  Not  Incident  to 
Office.  —  Dillingham  v.  Martin,  61  N.  J.  F.q.  276. 

Powers  Held  Attached  to  Office. —  See  Mercer 
v.  Safe  Deposit,  etc.,  Co.,  91  Md.  102  ;  Snyder  v. 
Safe  Deposit,  etc.,  Co.,  93  Md.  226 ;  Myers 
v.  McCullagh,  63  N.  Y.  App.  Div.  321. 

435.  1.  Requirement  of  Good  Faith.  — 
Thayer  v.  Dewey,  185  Mass.  68. 

2.  Requirement  of  Sound  Business  Judgment  and 
Proper  Care.  —  Thayer  v.  Dewey,  185  Mass.  68; 
Matter  of  Hall,  164  N.  Y.  196;  Hart's  Estate, 
203  Pa.  St.  480. 

Acting  Honestly  Not  Sufficient  to  Relieve 
Trustee  Where  Act  Is  Not,  Reasonable.  —  Chap- 
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man  v.  Browne,  (1902)  1  Ch.  785,  71  L.  J.  Ch. 
465,  86  L.  T.  N.  S.  744. 

436.  1.  The  Courts  Regard  Safety  as  Para- 
mount to  Profit. —  Hart's  Estate,  203  Pa.  St.  480. 

437.  3.  Measure  of  Diligence  Required.  — 
Chapman  v.  Browne,  (1902)  1  Ch.  785,  71  L. 
J.  Ch.  465,  86  L.  T.  N.  S.  744 ;  In  re  De  Potho- 
nier,  (1900)  2  Ch.  529,  69  L.  J.  Ch.  773,  83 
L.  T.  N.  S.  220,  distinguishing  Field  V.  Field, 
(1894)  1  Ch.  425,  63  L.  J.  Ch.  233;  Davis,  Ap- 
pellant, 183  Mass.  499;  Gouldey's  Estate,  10 
Pa.  Dist.  216,  affirmed  201  Pa.  St.  491  ;  Hart's 
Estate,  203  Pa.  St.  480. 

4.  All  Speculations,  etc.,  Excluded. —  Matter  of 
Reed,  45  N.  Y.  App.  Div.  196:  Matter  of  Hall, 
164  N.  Y.  196,  affirming  48  N.  Y.  App.  Div. 
488. 

43§.  1.  Rule  Excludes  Whatever  Does  Not 
Take  into  View  the  Nature  and  Object  of  the 
Trust.  —  Hart's  Estate,  203  Pa.  St.  480. 

2.  Consequences  of  a  Mistake  Must  Be  Con- 
sidered. —  Hart's  Estate,  203  Pa.  St.  480. 

5.  Loans  on  Mortgages  of  Real  Estate  Precluded 
by  Direction  to  Invest  in  Public  Funds.  —  Duncklee 
v.  Butler,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.) 
58. 

442.  1.  Government  or  Public  Funds  or  Se- 
curities a  Proper  Investment.  —  Penn  v.  Fogler, 
182  111.  76. 

2.  Under  the  Trustee  Act  1893  an  investment 
in  the  stock  of  a  municipal  borough  having  a 
population  of  over  fifty  thousand  dollars  is  a 
proper  investment.  In  re  Druitt,  (1903)  1  Ch. 
446,  72  L.  J.  Ch.  441,  88  L.  T.  N.  S.  483,  67 
J.  P.  gg,  1  Local  Gov.  Rep.  353. 

1 45.  3.  Loans  on  Real  Securities  a  Proper 
Investment. —  Penn  v.  Fogler,  182  111.  76. 

1 17.    2.  Hazardous  or  Speculative  Securities 
to  Be  Avoided.  —  Simes's  Estate,  9  Pa.  Dist.  31. 
10,  Statutory  Rule  Should  Be  Adhered  to  in 
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I  I*.    (4)  Depreciation  of  Property  After  Loan  Is  Made  Thereon.  —  See 

note  4. 

d.  Rule  as  to  Junior  Mortgages.  —  See  notes  6,  7. 
110.    4.  Loans  on  Personal  Security  —  a.  PREVAILING  DOCTRINE  AS  TO 

Impropriety.  —  See  note  2. 

b.  View  that  Such  Loans  May  Be  Made.  —  See  note  6. 

450.  5.  Employment  in  Business  or  Speculation.  —  See  note  3. 

6.  Corporate  Stock  —  a.  View  that  Investment  Therein  Is 
Improper.  — See  note  4. 

451.  b.  View  that  Such  Investment  Is  Not  Necessarily  Im- 
proper. —  See  note  5. 

45£.  7.  Corporate  Bonds.  —  See  note  2. 

45$.  9.  Purchase  of  Peal  Estate.  —  See  notes  5,  6,  7. 

•154.  11.  Rule  as  to  Investments  Made  by  Creator  of  Trust.  —  See  note  3. 

455.  VII.  Situs  of  Investments.  —  See  notes  1,  2,  3. 

VIII.  Separate  Investment  of  Funds  Held  on  Difeeeent  Teusts. 

—  See  note  5. 

456.  IX.  Designation  of  Fiduciaey  Capacity  in  Which  Investments 
Are  Held  —  1.  Rule  Stated.  —  See  note  1. 

450.    X.  Income  to  Beneficiaries  —  3.  Rights  as  Between  Life  Tenants 

and  Remaindermen.  —  See  note  I. 

Investment  in  Bonds  at  a  Premium.  —  See  note  4. 

XI.  Change  of  Investments  —  1.  General  Rule  —  a.  Rule  Stated. 

—  See  note  5. 

460.  2.  Express  Power  to  Vary  Investments  —  b.  By  Provisions  of 
Trust  Instrument.  —  See  note  8. 


Every  Case.  —  See  Waite  v.  Parkinson,  85  L.  T. 

N.  S.  456. 

44§.  4.  Depreciation  of  Property.— Gouldey's 
Estate,  10  Pa.  Dist.  216,  affirmed  201  Pa.  St. 
491. 

6.  Investment  on  Junior  Mortgages  Improper. 

—  Mulford  v.  Mulford,  (N.  J.  1902)  53  Atl. 
Rep.  79 ;  Glesenkamp's  Estate,  3  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  356. 

7.  Second  Mortgages  Not  Necessarily  Improper. 

—  Taft  v.  Smith,  186  Mass.  31. 

44f>.  2.  Loans  on  Pergonal  Security  Not  Proper 
Investments.  —  Simes's  Estate,  9  Pa.  Dist.  31. 

6.  Trustees  Having  Power  to  Loan  on  Personal 
Security  with  the  Consent  of  the  Tenant  for  Life 
may  make  advances  on  the  personal  security 
of  such  tenant  for  life.  In  re  Laing,  (1899)  1 
Ch.  593,  68  L.  J.  Ch.  230,  80  L.  T.  N.  S.  228, 
47  W.  R.  311,  discussing  Keays  v.  Lane,  Ir.  R. 
3  Eq.  1. 

450.  3.  Employment  in  Business  or  Specu- 
lation Improper. —  Penn  v.  Fogler,  182  111.  76; 
Matter  of  Hall,  48  N.  Y.  App.  Div.  488,  modified 
164  N.  Y.  196. 

4.  For  the  course  of  decisions  on  the  subject 
of  investment  in  private  corporation  stocks,  pro 
and  con,  mostly  in  exposition  of  statutes,  see 
Aydelott  v.  Breeding,  1 1 1  Ky.  847. 

151.  5.  Investment  in  8tock  of  Private  Cor- 
poration Not  Improper.  —  Davis,  Appellant,  183 
Mass.  499. 

1-V2.     2.   Investments    in    Corporate  Bonds 

Proper.  —  Davis,  Appellant.  183  Mass.  499; 
Green  v.  Crapo,  t8i  Mass.  55. 

153.  5.  Resale  of  Real  Estate  Wronpfullv 
Purchased  —  Power  to  Give  Good  Title.  —  In  re 

Jenkins,  C1903)  2  Ch.  362,  72  L.  J.  Ch.  693,  88 
L.  T.  N.  S.  628;  Power  V-  Banks,  (1901)  2  Ch. 


487,  70  L.  J.  Ch.  700,  85  L.  T.  N.  S.  376,  49 
W.  R.  679,  66  J.  P.  21,  foUowing  In  re  Patten, 
etc.,  Union,  52  L.  J.  Ch.  787. 

6.  Investment  in  Real  Estate  Without  Order  of 
Court  Therefor  Improper. —  See  Dcrr's  Estate, 
203  Pa.  St.  96. 

7.  Cases  Holding  Investment  in  Real  Estate 
Proper.  —  Smith  v.  Keteltas,  62  N.  Y.  App. 
Div.  174.  See  also  Pine  v.  White,  175  Mass. 
585- 

454.  3.  What  Investments  Made  by  Creator 
of  Trust  May  Be  Eetained. —  Beardsley  v.  Bridge- 
port Protestant  Orphan  Asylum,  76  Conn.  560; 
Green  v.  Crapo,  181  Mass.  55;  Duncklee  v. 
Butler.  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  58. 

455.  1.  General  Eule  as  to  Situs  of  Invest- 
ments.—  Matter  of  Reed,  45  N.  Y.  App.  Div. 
196. 

2.  Eule   Subject  to  Exceptions.  —  Thayer  v. 

Dewey,  185  Mass.  68;  Gouldey's  Estate,  201  Pa. 
St.  491. 

3.  Eule  Applies  Only  Where  Fiduciary  Has 
Freedom  of  Choice.  —  Matter  of  Reed,  45  N.  Y. 
App.  Div.  196. 

5.  Separate  Investment  of  Funds  Held  on  Differ- 
ent Trusts.  —  Fanning  v.  Main,  77  Conn.  94. 

456.  1.  Investment  or  Deposit  in  Individual 
Name  of  Fiduciary  Improper.  —  Carr's  Estate.  24 
Pa.  Super.  Ct.  369. 

459.  1.  Rights  of  Remainderman  Must  Be 
Considered. —  Hart's  Estate,  203  Pa.  St.  480. 

4.  Trustee  May  Hold  Back  Interest  on  Bonds  to 
Make  Good  Premium  Paid.  —  See  In  re  Allis,  123 
Wis.  223.  Compare  Boyer  v.  Chauncey,  12  Pa. 
Super.  Ct.  526. 

5.  Changes  of  Investment  Not  Favored.  —  Penn 
v.  Fogler,  182  111.  76. 

460.  8.  Power  Not  Exhausted  by  a  Single 
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462.    XII.  Liabilities  of  Fiduciaries  —  1.  For  Failure  to  Invest  — 

a.  Existence  of  Liability.  —  See  note  2. 

b.  Extent  of  Liability  —  (1)  For  Failure  to  Invest —  Generally 
—  (b)  Interest.  —  See  note  4. 

464.  2.  For  Losses  on  Investments  —  a.  General  Rule.  —  See  note  2. 

465.  See  note  1. 

466.  b.  Losses  on  Unauthorized  Investments.  —  See  note  i. 

468.  3.  For  Commingling  Trust  Funds  with  Individual  Funds.  —  See  note  5. 

469.  See  note  1. 

470.  4.  For  Using  Trust  Funds  in  Business  or  Speculation  —  b.  RIGHT  OF 

Beneficiary  to  Profits  Realized  by  Fiduciary.  —  See  note  2. 

471.  Beneficiary  Must  Elect.  —  See  note  5. 

472.  6.  For  Misconduct  of  Co-Fiduciaries.  —  See  notes  2,  3. 
7.  For  Misconduct  of  Agents.  —  See  note  4. 

473.  8.  Interest  —  ^.  Rate.  —  See  notes  1,  2. 

474.  c.  Simple  or  Compound  Interest.  —  See  notes  2,  4. 

475.  9.  Option  of  Beneficiary  as  to  Adopting  Improper  Investments  — 
a.  Rule  Stated.  —  See  note  1. 

476.  10.  Effect  of  Beneficiary's  Consent  to  or  Acquiescence  in  Improper  In- 
vestment—  a.  Rule  Stated.  —  See  notes  2,  3. 


Exercise.  —  Owsley  v.  Eads,  (Ky.  1900)  57  S. 
W.  Rep.  225. 
A  Power  to  Sell  Includes  the  Power  to  Exchange. 

—  Brace  v.  Van  Eps,  13  S.  Dak.  452. 

462.    2.  Liability  for  Failure  to  Invest.  — 

See  Mathewson  v.  Davis,  191  111.  391. 
Liability  for  Failure  to  Change  Investment.  — 

When  a  trustee  does  not  receive  or  hold  any 
money  but  receives  merely  shares  of  stock 
standing  in  the  name  of  an  executor,  he  is  not 
bound  to  change  the  investment  and  is  not  liable 
for  the  loss  of  said  shares  and  the  interest 
thereon.  Hill  v.  Campbell,  15  Quebec  Super. 
Ct.  125. 

4.  Liability  for  Interest.  —  Martin  v.  Martin, 
43  Oregon  119.  See  also  Mathewson  v.  Davis, 
191  111.  391. 

464.  2.  Responsibility  for  Losses  Resulting 
from  Bad  Faith,  Unsound  Judgment,  or  Negli- 
gence. —  Hitchcock  v.  Cosper,  (Ind.  App.  1904) 
69  N.  E.  Rep.  1029;  Whittingham  v.  Schofield, 
67  S.  W.  Rep.  846,  23  Ky.  L.  Rep.  2444  ;  Davis, 
Appellant,  183  Mass.  499;  Brigham  v.  Morgan, 

185  Mass.  27  ;  Matter  of  Olmstead,  52  N.  Y. 
App.  Div.  515,  affirmed  164  N.  Y.  571;  Mans- 
field's Estate,  19  Pa.  Super.  Ct.  26. 

465.  1.  No  Responsibility  for  Losses  Not  At- 
tributable to  Bad  Faith,  Unsound  Judgment,  or 
Negligence.  —  Pine  v.  White,  175  Mass.  585; 
Green  v.  Crapo,  181  Mass.  55;  Taft  v.  Smith, 

186  Mass.  31  ;  Gouldey's  Estate,  201  Pa.  St. 
491. 

466.  1.  Absolute  Liability  for  Losses  on  Im- 
proper and  Unauthorized  Investments.  —  Scott  v. 
Reeves,  131  Ala.  612;  Rogers  v.  Dickey,  117 
Ga.  819;  Hitchcock  v.  Cosper,  (Ind.  App.  1004) 
69  N.  E.  Rep.  1029;  Aydelott  v.  Breeding,  111 
Ky.  847;  Simes's  Estate,  9  Pa.  Dist.  31. 

46H.    5.  Responsibility  for  Fund  Commingled. 

—  Matter  of  Dow,  133  Cal.  446. 

46ft.  1.  Liability  for  Interest.  —  Matter  of 
Dow,  133  Cal.  446;  St.  Paul  Trust  Co.  v.  Strong, 
85  Minn.  1  ;  Erie  School  Dist.  v.  Griffith,  203 
Pa.  St.  123.  See  also  Mathewson  v.  Davis,  191 
111.  39i. 


470.  2.  A  Trustee  Cannot  Make  Any  Inci- 
dental Profits  for  Himself.  —  In  re  Davis,  (1902) 
2  Ch.  314,  71  L.  J.  Ch.  539,  86  L.  T.  N.  S. 
523,  51  W.  R.  8;  Rogers  v.  Dickey,  117  Ga. 
819. 

471.  5,  See  In  re  Davis  (1902)  2  Ch.  314, 
71  L.  J.  Ch.  539.  86  L.  T.  N.  S.  523,  51  W. 
R.  8. 

472.  2.  All  Fiduciaries  Responsible  for  Mis- 
conduct of  One. —  Jackson  v.  Dickinson,  (1903)  1 
Ch.  947,  72  L.  J.  Ch.  761,  88  L.  T.  N.  S.  507. 
See  also  Colburn  v.  Grant,  16  App.  Cas.  (D.  C.) 
107,  affirmed  181  U.  S.  601. 

3.  See  Re  McLatchie,  30  Ont.  179. 

4.  Fiduciaries  Responsible  for  Loss  Caused  by 
Agent.  —  Wyman  v.  Paterson,  (1900)  A.  C. 
271,  82  L.  T.  N.  S.  473. 

473.  1.  Legal  Rate  of  Interest  the  Proper 
Charge.  —  Owsley  v.  Owsley,  77  S.  W.  Rep. 
394,  25  Ky.  L.  Rep.  1194. 

English  Rule  —  Five  Per  Cent  Allowed  Where 
Fiduciary  Makes  Use  of  Money.  —  In  re  Davis, 
(1902)  2  Ch.  314,  71  L.  J.  Ch.  539,  86  L.  T.  N. 
S.  523.  5i  W.  R.  8. 

2.  Highest  Legal  Interest  Should  Be  Charged 
Against  Fiduciary  Guilty  of  Wilfulness  or  Bad 
Faith.  — Brigham  v.  Morgan,  185  Mass.  27; 
Matter  of  Reed,  45  N.  Y.  App.  Div.  196. 

474.  2.  Simple  Interest  Only  Charged  Where 
There  Has  Been  Mere  Negligence.  —  Cantield  v. 
Canfield,  (C.  C.  A.)  118  Fed.  Rep.  1;  St.  Paul 
Trust  Co.  v.  Strong,  85  Minn.  1. 

4.  Compound  Interest  Charged  in  Cases  of  Wil- 
fulness or  Bad  Faith.  —  Matter  of  Dow,  133  Cal. 
446;  St.  Paul  Trust  Co.  v.  Strong,  85  Minn.  1. 

475.  1.  Option  of  Beneficiary  to  Adopt  or 
Reject  Improper  Investment. —  Rogers  v.  Dickey, 
117  Ga.  819;  Carr's  Estate,  24  Pa.  Super.  Ct.  369. 

476.  2?  No  Liability  for  Losses  on  Invest- 
ments Made  at  Request  or  with  Assent  of  Bene- 
ficiary. —  Phillips  v.  Burton,  (Ky.  1899)  52  S. 
W.  Rep.  1064 ;  Newton  v.  Rebenack,  90  Mo. 
App.  650;  Matter  of  Hall,  164  N.  Y.  196. 

3.  Acquiescence  of  Beneficiary  May  Relieve 
Fiduciary  from  Liability,  —  Phillips  v.  Burton, 


783 


177   I S  S  INVES  TMENTS  —  I R  RIG  A  TION.  Vol.  XVII. 

■  177.   ,.  Beneficiary  Must  Have  Been  Fully  Informed.  —  See 

note  2. 

Burden  ok  Proof.  —  See  note  5. 

11.  Effect  of  Provision  in  Trust  Instrument  Exonerating  Fiduciary  from 

Liability  for  Losses.  —  See  note  9. 

1 7  8.    INVITATION  —  INVITE.  —  See  note  4. 

INVOICE.  —  See  note  5. 
I7!>.    INVOLUNTARY.  —  See  note  1. 
481.    IRON.  —  See  note  2. 

IRREGULAR  —  IRREGULARITY  —  See  note  3. 

483.  IRREPARABLE  INJURY.  —  See  note  4. 

484.  IRREVOCABLE.  —  See  note  4. 


(  Ky.  1899)  52  S.  W.  Rep.  1064;  James  v.  AUer, 
66  N.  J.  Eq.  69. 

Effect  of  Acquiescence  by  Cestui  Que  Trust.  — 
Aydelott  v.  Breeding,  111  Ky.  847. 

477.  2.  Beneficiary  Must  Have  Been  Fully 
Informed. — -Hitchcock  v.  Cosper,  (Ind.  App. 
1904)  69  N.  E.  Rep.  1029;  St.  Paul  Trust  Co. 
v.  Strong,  85  Minn.  1  ;  Newton  v.  Rebenack,  90 
Mo.  App.  650  ;  James  v.  Aller,  66  N.  J.  Eq.  69  ; 
Matter  of  Reed,  45  N.  Y.  App.  Div.  196.  See 
also  Penn  v.  Fogler,  182  111.  76. 

Acquiescence  in  Reliance  on  Judgment  of  Trus- 
tees Insufficient.  —  Henderson  v.  Henderson,  Sc. 
Ct.  of  Sess.  2  F.  1205. 

5.  Burden  of  Proof.  —  Newton  v.  Rebenack,  90 
Mo.  App.  650  ;  Hart's  Estate,  203  Pa.  St.  480. 

9.  Liability  for  Losses  Due  to  Negligence.  — 
Matter  of  Olmstead,  52  N.  Y.  App.  Div.  515, 
affirmed  164  N.  Y.  571. 

478.  4.  Invitation  —  Invite.  —  Sesler  v. 
Ralfe  Coal,  etc.,  Co.,  51  W.  Va.  318. 

5.  Invoice.  —  Merchants'  Exch.  Co.  v.  Weis- 
man.  132  Mich.  353. 

Invoice  and  Inventory  Distinguished.  —  South- 
ern F.  Ins.  Co.  v.  Knight,  111  Ga.  630. 

Invoice  and  Proceeds  Distinguished.  —  Trades- 
men's Nat.  Bank  v.  National  Surety  Co.,  169  N. 

v.  563. 

47ft.    1.  Compulsory  and  Involuntary.  —  In 

re  Murray,  96  Fed.  Rep.  600. 


Involuntary  and  Unintentional.  — ■  See  Smouse 
v.  Iowa  State  Traveling  Men's  Assoc.,  118 
Iowa  436. 

Involuntary  Nonsuit.  —  See  Deeley  v.  Heintz, 
169  N.  Y.  129. 

In  the  Sense  of  Accidental.  —  In  construing  an 
accident  policy  excepting  an  accident  or  death 
resulting  from  voluntary  or  involuntary  tak- 
ing of  poison  the  court  held  that  involuntary 
was  an  antonym  of  voluntary  and  therefore  in- 
cluded accidental,  and  covered  the  case  of  an 
overdose  of  medicine  accidentally  taken.  Ken- 
nedy v.  /Etna  L.  Ins.  Co.,  31  Tex.  Civ.  App.  509. 

4§1.  2.  Iron  Bars  and  Box  Iron  Synonymous 
—  Tariff  Act.  —  Milne  v.  U.  S.,  115  Fed.  Rep.  410. 

3.  Irregularity.  —  McCain  v.  Des  Moines,  174 
U.  S.  168;  Chase  v.  Trout,  146  Cal.  360,  quoting 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  481  ; 
Bronk  v.  State,  43  Fla.  461  ;  State  v.  Wear,  145 
Mo.  162;  State  v.  Norton,  69  S.  Car.  459,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  481. 

Irregularity  and  Illegality  Distinguished.  — 
State  v.  Norton,  69  S.  Car.  459,  quoting  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  482  [481]. 

Irregular  Judgments.  —  McKenna's  Estate,  60 
Neb.  995  ;  Stafford  v.  Gallops,  123  N.  Car.  19. 

483.  4.  Camp  v.  Dixon,  1 12  Ga.  872  ;  Phila- 
delphia Ball  Club  v.  Lajoie,  202  Pa.  St.  210. 

4§4.  4.  Irrevocable  Powers.  —  Mutual  Re- 
serve Fund  L.  Assoc.  v.  Boyer,  62  Kan.  31. 


IRRIGATION. 

By  F.  G.  Bamman. 

487.  II.  Irrigation  at  Common  Law —  1.  Right  to  Use  Water  of  Natural 

Stream.  —  See  note  3. 

2.  Use  Must  Be  Reasonable.  — See  notes  4,  5,  7. 

488.  3.  What  Constitutes  Reasonable  Use.  —  See  note  4. 


487.  3.  Right  of  Riparian  Owner  to  Use 
Water  of  Stream  for  Irrigation.  —  Meng  v.  Cof- 
fee, 67  Neb.  500 ;  McCook's  Irrigation,  etc., 
Co.  v.  Crews,  (Neb.  1903)  96  N.  W.  Rep. 
996 ;  Robinson  v.  Davis,  47  N.  Y.  App.  Div. 
405,  affirmed  169  N.  Y.  577  ;  Pierson  v.  Speyer, 
178  N.  Y.  270,  102  Am.  St.  Rep.  499;  Jones  v. 
Conn,  30  Oregon  30.  rehearing  denied  39  Ore- 
gon 46,  87  Am.  St.  Rep.  634.,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  487.  See 
also  the  title  Waters  and  Watercourses, 
r$r,o.  8. 


4.  Robinson  v.  Davis,  47  N.  Y.  App.  Div.  405, 
affirmed  169  N.  Y.  577. 

5.  Right  to  Use  Water  for  Irrigation  Limited. 
—  Mtng  v.  Coffee,  67  Neb.  500;  Crawfcrd.Co. 
v.  Hathaway,  67  Neb.  325. 

7.  Water  May  Not  Be  Unreasonably  Used  to 
Injury  of  Lower  Proprfetor.  —  Meng  v.  Coffee.  67 
Neb.  500,  93  N.  W.  Rep.  713,  citing  17  Am. 
and  Eng.  Encyc  of  Law  (2d  ed.)  487. 

488.  4.  What  Is  Reasonable  Use  Dependent 
upon  Circumstances. —  Meng  v.  Coffee,  67  Neb. 
500;   McCook  Irrigation,  etc.,  Co.  v.  Crews, 
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488.  Reasonableness  of  Use  as  Determined  by  Quantity  of  Water  Consumed.  —  See  note  "J. 
Total  Consumption  Unreasonable.  —  See  note  8. 

489.  4.  Use  of  Water  for  Irrigation  as  Natural  or  Artificial  Want.  —  See 

notes  2,  3,  5. 

490.  lit  Irrigation  in  Arid  States  —  In  General  —  The  Necessity  for 

Irrigation  Is  a  Matter  of  Common  Knowledge.  —  See  note  2. 

IV.  State  Control  of  Irrigation  —  1.  Water  as  Public  Property.  — 

See  note  3. 

2.  Use  of  Water  for  Irrigation  as  Public  Use.  —  See  notes  4,  5,9. 

491.  3.  Use  of  Water  Subject  to  State  Control.  —  See  note  1. 

V.  Doctrine  of  Riparian  Rights  —  1.  To  What  Extent  in  Force.  — 

See  notes  3,  4. 

492.  2.  Nature  and  Extent  —  a.  In  General.  —  See  note  1. 

General  Statement  of  Doctrine.  —  See  note  2. 
No  Ownership  in  Corpus  of  Water.  —  See  note  4. 

b.  Measure  of  Right.  — See  notes  6,  7. 


(Neb.  1903)  96  N.  W.  Rep.  996.  See  also 
Jones  v.  Conn,  39  Oregon  30,  87  Am.  St.  Rep. 
634. 

4§8.  7.  Partial  Consumption  of  Water  for  Ir- 
rigation Not  Necessarily  Unreasonable.  —  Meng  v. 
Coffee,  67  Neb.  500. 

8.  Total  Consumption  of  Water  by  One  Proprietor 
Unreasonable. —  Meng  v.  Coffee,  67  Neb.  500. 
See  also  Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch 
Co.,  1  s  S.  Dak.  519. 

4§9.  2.  See  Robinson  v.  Davis,  47  N.  Y. 
App.  Div.  405,  affirmed  169  N.  Y.  577. 

3.  See  Hall  v.  Carter,  33  Tex.  Civ.  App.  230 ; 
Clements  v.  Watkins  Land,  etc.,  Co.,  36  Tex. 
Civ.  App.  339. 

Classification  Criticised.  —  Meng  v.  Coffee,  67 
Neb.  500 

5.  In  Texas. —  In  Clements  v.  Watkins  Land, 
etc.,  Co.,  36  Tex.  Civ.  App.  339,  the  doctrine 
of  reasonable  use  was  laid  down,  and  the  court 
criticised  the  dicta  in  earlier  cases,  which  gave 
color  to  the  impression  that  the  use  of  water 
for  agricultural  purposes  was  considered  in 
Texas  to  be  a  natural  use. 

490.  2.  Necessity  for  Irrigation  Subject  of 
Judicial  Notice. —  Farmers'  Irrigation  Dist.  v. 
Frank,  (Neb.  1904)  100  N.  W.  Rep.  286;  Willey 
v.  Decker,  11  Wyo.  496,  100  Am.  St.  Rep.  939. 

3.  Water  Declared  Property  of  State.  —  Farm 
Invest.  Co.  v.  Carpenter,  9  Wyo.  110,  87  Am. 
St.  Rep.  98. 

4.  Constitutional  Declarations  that  Use  of  Water 
for  Irrigation  Is  Public  Use.  —  Boise  City  Irriga- 
tion, etc.,  Co.  v.  Clark,  (C.  C.  A.)  131  Fed.  Rep. 
415,  interpreting  the  constitution  and  statutes 
of  Idaho. 

5.  Distribution   by   Irrigation   Companies.  — 

Stanislaus  County  v.  San  Joaquin,  etc.,  Canal, 
etc.,  Co.,  192  U.  S.  201  ;  Gould  v.  Maricopa 
Canal  Co..  fAriz.  1904)  76  Pac.  Rep.  598;  Salt 
River  Valley  Canal  Co.  v.  Van  Fossen,  (Ariz. 
1904)  76  Fac.  Rep.  1126;  Salt  River  Valley 
Canal  Co.  v.  Slosser,  (Ariz.  1904)  76  Pac.  Rep. 
1125:  Fresno  Canal,  etc.,  Co.  v.  Park,  129  Cal. 
437  ;  Crow  v.  San  Joaquin,  etc.,  Canal,  etc.,  Co., 
130  Cal.  309,  rehearing  denied  130  Cal.  315; 
Lake  Koen  Nav.,  etc.,  Co.  v.  Klein,  63  Kan.  484  ; 
Albuquerque  Land,  etc.,  Co.  v.  Gutierrez,  10 
N.  Mex.  177;  Borden  v.  Trcspalacios  Rice,  etc., 
Co.,,  (Tex.  Civ.  App.  ici<D4)  82  S.  W.  Rep.  461, 

3Supp.  E.  of  L. — 50  735 


citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
490. 

9.  Compare  Lake  Koen  Nav.,  etc.,  Co.  v. 
Klein,  63  Kan.  484,  holding  that  it  is  for  the 
court  to  determine  whether  the  use  in  question 
is  a  public  use. 

491.  1.  Use  of  Water  for  Irrigation  Subject 
to  State  Control.  —  Farm  Invest.  Co.  v.  Carpen- 
ter, 9  Wyo.  no,  87  Am.  St.  Rep.  918. 

Stream  Crossing  State  Boundary. — In  Willev  v. 
Decker,  11  Wyo.  496,  100  Am.  St.  Rep.  939, 
it  was  held  that  the  state  had  jurisdiction  to 
determine  water  rights,  although  part  of  the 
land  on  which  it  was  used  was  located  in  an- 
other state  and  the  stream  flowed  in  both  states. 
See  also  Conant  v.  Deep  Creek,  etc.,  Irrigation 
Co.,  23  Utah  627,  00  Am.  St.  Rep.  721. 

3.  Doctrine  of  Riparian  Rights.  —  California 
Pastoral,  etc.,  Co.  v.  Enterprise  Canal,  etc.,  Co., 
127  Fed.  Rep.  741  ;  Crawford  Co.  v.  Hathaway, 
67  Neb.  325  ;  Meng  v.  Coffee.  67  Neb.  500.  See 
also  Farmers'  Irrigation  Dist.  v.  Frank,  (Neb. 
1904)  100  N.  W.  Rep.  286. 

4.  Doctrine  of  Riparian  Rights  Repudiated.  — 
Crippen  v.  White,  28  Colo.  298  ;  Walsh  v.  Wal- 
lace, 26  Nev.  299,  99  Am.  St.  Rep.  692 ;  Farm 
Invest.  Co.  v.  Carpenter,  9  Wyo.  no,  87  Am. 
St.  Rep.  918;  Willey  v.  Decker,  11  Wyo.  496, 
100  Am.  St.  Rep.  939. 

492.  1.  Common-law  Rule  as  Affected  by 
Necessity  of  Irrigation. — Meng  v.  Coffee,  67  Neb. 
500. 

2.  Extent  of  Riparian    Owners'   Rights.  — 

California  Pastoral,  etc.,  Co.  v.  Enterprise 
Canal,  etc.,  Co.,  127  Fed.  Rep.  741  ;  Southern 
California  Invest.  Co.  v.  Wilshire,  144  Cal.  68; 
Jones  v.  Conn,  39  Oregon  30,  rehearing  denied 
39  Oregon  46,  87  Am.  St.  Rep.  634.  See  also 
Pierson  v.  Speyer,  178  N.  Y.  270,  102  Am.  St. 
Rep.  499;  Cox  v.  Bernard,  39  Oregon  53;  Mace 
v.  Mace,  40  Oregon  586,  rehearing  denied  40 
Oregon  591. 

4.  No  Ownership  in  Corpus  of  Water  of  Stream. 
—  Boise  Irrigation,  etc.,  Co.  v.  Stewart,  10 
Idaho  38  ;  Crawford  Co.  v.  Hathaway,  67  Neb. 
325.  See  also  Barneich  v.  Mercy,  136  Cal.  205; 
Lawrie  v.  Silsby,  76  Vt.  240,  104  Am.  St.  Rep. 
927. 

6.  Southern  California  Invest.  Co.  v.  Wil- 
shire, 44  Cal.  68. 
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4.  5.  6. 
194. 

notes  5,  6 

105. 

496. 

and  Sub 
1»7. 


r,  Rich  r  Annexed  to  Soil.  —  See  notes  2,  3. 

,/.  1  )i  version  of  Water  to  Nonriparian  Lands. 


See  notes 


VI.  Appropriation  of  Water  —  1.  Right  of  Appropriation.  —  See 


>  /• 

Right  Acquired  by  Appropriation  a  Vested  Right.  —  See  note  9. 

2.  Origin  of  Dootrine  of  Appropriation.  —  See  note  1 . 

3.  To  What  Lands  Applicable.  —  See  notes  3,  6. 

No  Right  of  Appropriation  Against  Riparian  Owner.  —  See  notes  I,  2. 

4.  What  Water  May  Be  Appropriated  —  b.  Percolating  Waters 
•SURFACE  Streams.  —  See  notes  7,  8. 

5.  Who  May  Make  Appropriation  —  Indians.  —  See  note  2. 

6.  What  Constitutes  Appropriation  —  a.  In  General.  —  See  note  7 


492.  7.  Relative  Rights  of  Different  Proprietors. 

—  Barneich  v.  Mercy,  136  Cal.  205;  Rose  v. 
Mesmer,  142  Cal.  322;  Campbell  v.  Grimes,  62 
Kan.  503. 

493.  2.  Riparian  Rights  Annexed  to  Soil.  — 

Stenger  v.  Tharp,  (S.  Dak.  1903)  94  N.  W. 
Rep.  402;  Leonard  v.  St.  John,  101  Va.  752. 
See  also  Southern  California  Invest.  Co.  v. 
Wilshire,  144  Cal.  68;  Crawford  Co.  v.  Hatha- 
way, 67  Neb.  325  ;  Oregon  Constr.  Co.  v.  Allen 
Ditch  Co.,  41  Oregon  209,  93  Am.  St.  Rep.  711. 

8.  See  Lawrie  v.  Silsby,  76  Vt.  240,  104  Am. 
St.  Rep.  927. 

4.  No  Right  to  Divert  to  Nonriparian  Lands.  — 
Crawford  Co.  v.  Hathaway,  67  Neb.  325  ;  Clem- 
ents v.  Watkins  Land,  etc.,  Co.,  36  Tex.  Civ. 
App.  339- 

6.  Mere  Contiguity  Cannot  Extend  a  Riparian 
Right.  — ■  Crawford  Co.  v.  Hathaway,  67  Neb. 
325.  See  also  Jones  v.  Conn,  39  Oregon  30, 
rehearing  denied  39  Oregon  46,  87  Am.  St. 
Rep.  634;  Southern  California  Invest.  Co.  v. 
Wilshire,  144  Cal.  68. 

6.  Land  Beyond  Watershed  Not  Riparian.  — 
Clements  v.  Watkins  Land,  etc.,  Co.,  36  Tex. 
Civ.  App.  339.  See  also  Jones  v.  Conn,  39 
Oregon  30,  87  Am.  St.  Rep.  634. 

494.  5.  Right  of  Appropriation  Conferred  by 
Statute. — Boise  Irrigation,  etc.,  Co.  v.  Stewart, 
10  Idaho  38;  Crawford  Co.  v.  Hathaway,  67 
Xeb.  325 ;  Longmire  v.  Smith,  26  Wash.  439 ; 
Willey  v.  Decker,  11  Wyo.  496,  100  Am.  St. 
Rep.  939. 

6.  Constitutional  Provisions.  — •  Mohl  v.  Lamar 
Canal  Co.,  128  Fed.  Rep.  776,  a  case  arising  in 

Colorado. 

"  The  Nebraska  statute  of  1895  [Laws  1895, 
p.  244,  c.  69]  is  substantially  an  adoption  of 
the  Wyoming  system."  Farmers'  Irrigation 
Dist.  v.  Frank,  (Neb.  1904)  100  N.  W.  Rep. 

286. 

7.  Sec  Miller  v.  Rickey,  127  Fed.  Rep.  573. 

9.  Right  Acquired  by  Appropriation  a  Vested 
Right.  — ■  Longmire  v.  Smith,  26  Wash.  439. 
See  also  Mohl  v.  Lamar  Canal  Co.,  128  Fed. 
Rep.  776 ;  Crawford  Co.  v.  Hathaway,  67  Neb. 
325 ;  Farmers  Irrigation  Dist.  v.  Frank,  (Neb. 
1904)  100  N.  W.  Rep.  286:  Albuquerque  Land, 
etc.,  Co.  v.  Gutierrez,  10  N.  Mex.  177;  Farm 
Invest.  Co.  v.  Carpenter,  9  Wyo.  110,  87  Am. 
St.  Rep.  918. 

495.  1.  Origin  and  Recognition  of  Doctrine 
of  Appropriation. —  See  Gutierres  v.  Albuquer- 
que Land,  etc.,  Co.,  188  U.  S.  545,  affirming 


10  N.  Mex.  177;  Meng  v.  Coffee,  67  Neb.  500, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
494;  Willey  v.  Decker,  n  Wyo.  496,  100  Am. 
St.  Rep.  939.  See  also  Mohl  v.  Lamar  Canal 
Co.,  128  Fed.  Rep.  776. 
3.  Cave  v.  Tyler,  133  Cal.  566. 

6.  Burden  of  Proof  on  Appropriator.  —  Cave  v. 
Tyler,  133  Cal.  566. 

496.  1.  No  Appropriation  Against  Riparian 
Owner.  —  See  Crawford  Co.  v.  Hathaway,  67 
Neb.  325 ;  McCook  Irrigation,  etc.,  Co.  v. 
Crews,  (Neb.  1903)  96  N.  W.  Rep.  996. 

2.  Crawford  Co.  v.  Hathaway,  67  Neb. 
325- 

7.  Percolating  Waters.  —  Howard  v.  Perrin, 
(Ariz.  1904)  76  Pac.  Rep.  460;  Herriman  Ir- 
rigation Co.  v.  Keel,  25  Utah  96.  See  also 
Boyce  v.  Cupper,  37  Oregon  256;  Ogilvy  Irri- 
gating, etc.,  Co.  v.  Insinger,  19  Colo.  App.  380. 
And  see  generally  the  title  Waters  and  Water- 
courses, 311.  6  et  seq. 

In  Calif 01  nia  the  rule  seems  to  be  settled  by 
recent  decisions  that  an  action  is  maintainable 
for  depriving  the  plaintiff  of  water  previously 
appropriated  by  him  from  springs  fed  by  perco- 
lation. Cohen  v.  La  Canada  Land,  etc.,  Co., 
142  Cal.  437,  citing  Katz  v.  Walkinshaw,  141 
Cal.  116,  138,  99  Am.  St.  Rep.  35,  and  McClin- 
tock  v.  Hudson,  141  Cal.  275. 

And  in  New  York  it  was  held,  where  a  city 
sunk  wells,  and  used  pumps  so  powerful  that 
the  percolating  waters  for  miles  around  were 
diverted,  to  the  injury  of  crops,  that  such  use 
was  unreasonable  and  would  be  enjoined  with 
the  consequent  damages.  Forbell  v.  New  York, 
164  N.  Y.  522,  79  Am.  St.  Rep.  666. 

8.  Howcroft  v.  Union,  etc.,  Irrigation  Co.,  25 
Utah  311.  See  also  Howard  v.  Perrin,  (Ariz. 
1904)  76  Pac.  Rep.  460. 

497.  2.  See  Biggs  v.  Utah  Irrigation  Ditch 
Co.,  (Ariz.  1901)  64  Pac.  Rep.  494. 

7.  What  Amounts  to  Appropriation  —  In  General. 
—  Rodgers  v.  Pitt,  129  Fed.  Rep.  932;  Walsh 
v.  Wallace,  26  Nev.  299,  99  Am.  St.  Rep.  692 ; 
Carter  v.  Wakeman,  42  Oregon  147  ;  Beers  v. 
Sharpe,  44  Oregon  386.  See  also  Oregon 
Constr.  Co.  v.  Allen  Ditch  Co.,  41  Oregon  209, 
93  Am.  St.  Rep.  701. 

"  To  perfect  such  an  appropriation  two  things 
are  essential  —  the  ownership  or  possession  of 
land,  and  the  application  thereon  of  public 
water  to  a  beneficial  use."  Gould  v.  Maricopa 
Canal  Co.,  (Ariz.  1904)  76  Pac.  Rep.  598,  fol- 
lowed in  Salt  River  Valley  Canal  Co.  v.  Slosser, 
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498.  b.  NOTICE  OF  APPROPRIATION  —  Eights  Acquired  by  Actual  Diversion 
Without  Posting  Notice.  —  See  note  5. 

c.  Diversion  of  Water  —  (i)  Must  Be  Diverted  Within  Reason- 
able Time.  —  See  note  8. 

499.  (4)  Use  of  Natural  Ravine  or  Channel.  —  See  note  9. 

500.  (6)  Change  of  Point  or  Means  of  Diversion.  — See  notes  5,  6. 

d.  Application  of  Water  to  Beneficial  Use  —  (i)  In  General 

—  Water  Must  Be  Used  Within  Reasonable  Time.  —  See  note  IO. 

50 1.  What  Constitutes  a  Reasonable  Time.  —  See  note  I. 

(2)  Gradual  Application  —  Increased  Area  of  Cultivation.  —  See 

note  3. 

(3)  Place  of  Applieation  —  Change  of  Place  of  Use.  —  See  note  7. 
Use  on  Wrong  Land  by  Mistake.  —  See  note  8. 

509.   e.  Doctrine  of  Relation.  —  See  notes  1,  3. 

7.  Extent  of  Right  —  a.  In  General.  —  See  notes  6,  7. 

503.  See  note  1. 

Carrying  Capacity  of  Ditch  as  Determining  Extent  of  Right.  —  See  note  3. 

b.  Water  Must  Be  Used  Reasonably.  —  See  note  4. 

c.  Appropriation  of  Entire  Flow  of  Stream.  —  See  note  7. 

504.  d.  Surplus  Water.  —  See  note  3. 


(Ariz.  1904)  76  Pac.  Rep.  1125,  and  in  Salt 
River  Valley  Canal  Co.  v.  Van  Fossen,  (Ariz. 
1904)  76  Pac.  Rep.  1 126. 

498.  5.  Actual  Appropriation  Without  Notice 
Valid.— See  Pyke  v.  Burnside,  8  Idaho  487. 

8.  Water  Must  Be  Diverted  Within  a  Reason- 
able Time.  —  New  Loveland,  etc.,  Irrigation, 
etc.,  Co.  v.  Consolidated  Home  Supply  Dilch, 
etc.,  Co.,  27  Colo.  525 ;  Walsh  v.  Wallace,  26 
Nev.  299,  99  Am.  St.  Rep.  692. 

499.  9.  Right  to  Water  Turned  into  Natural 
Stream.  —  Herriman  Irrigation  Co.  v.  Keel,  25 
Utah  96.  See  also  Buckers  Irrigation,  etc.,  Co. 
v.  Farmers'  Independent  Ditch  Co.,  31  Colo. 
62. 

500.  5.  Change  of  Point  of  Diversion.  —  Hard 
v.  Boise  City  Irrigation,  etc.,  Co.,  9  Idaho  589. 
See  also  Byers  v.  Colonial  Irrigation  Co.,  1.34 
Cal.  553  ;  New  Cache  La  Poudre  Irrigation  Co. 
v.  Water  Supply,  etc.,  Co.,  29  Colo.  469. 

6.  Point  of  Diversion  Cannot  Be  Changed  to  In- 
jury of  Another.  —  Handy  Ditch  Co.  v.  Louden 
Irrigating  Canal  Co..  27  Colo.  515. 

10.  Water  Must  Be  Actually  Used  Within  Reason- 
able Time.  —  See  Miller  v.  Rickey,  127  Fed. 
Rep.  573  ;  New  Loveland,  etc..  Irrigation  Co. 
v.  Consolidated  Home  Supply  Ditch,  etc.,  Co., 
27  Colo.  525 ;  Wellington  v.  Beck,  30  Colo. 
409;  Millheiser  v.  Long,  10  N.  Mex.  99. 

501.  1.  Reasonable  Time  a  Question  of  Fact. 
—  Rodgers  v.  Pitt,  129  Fed.  Rep.  932. 

3.  Water  May  Be  Applied  Gradually  to  Benefi- 
cial Use. —  Rodgers  v.  Pitt,  129  Fed.  Rep.  932; 
Hall  v.  Blackman,  8  Idaho  272 ;  Elliot  v.  Whit- 
more,  23  Utah  342,  90  Am.  St.  Rep.  700  ;  Long- 
mire  v.  Smith,  26  Wash.  439. 

7.  Changing  Place  of  Use.  —  Biggs  v.  Utah 
Irrigating  Ditch  Co.,  (Ariz.  1901)  64  Pac. 
Rep.  494;  Hard  v.  Boise  City  Irrigation,  etc., 
Co.,  9  Idaho  589.  See  also  New  Cache  La 
Poudre  Irrigation  Co.  v.  Water  Supply,  etc., 
Co.,  29  Colo.  469. 

8.  Senior  v.  Anderson,  138  Cal.  716. 

502.  1.  Right  of  Appropriator  Relates  Back 
to  Commencement  of  Work,  —  See    Rodgers  v. 


Pitt,  129  Fed.  Rep.  932;  Whalon  v.  North 
Platte  Canal,  etc.,  Co.,  11  Wyo.  313. 

3.  Compliance  with  Statutes.  —  See  Pyke  v. 
Burnside,  8  Idaho  487. 

Failure  to  File  Application  Properly. —  The  doc- 
trine of  relation  will  not  be  applied  where  the 
appropriator  has  failed  to  file  his  application 
required  by  statute.  Whalon  v.  North  Platte 
Canal,  etc.,  Co.,  11  Wyo.  313. 

6.  Appropriator  Entitled  to  Sufficient  Water  to 
Irrigate  His  Land.  —  Moe  v.  Harger,  10  Idaho 
302  ;  Longmire  v.  Smith,  26  Wash.  439. 

7.  Appropriator  Limited  to  Amount  of  Appro- 
priation. —  Stenger  v.  Tharp,  (S.  Dak.  1903) 
94  N.  W.  Rep.  402. 

503.  1.  Appropriator  Limited  to  Amount  of 
Water  Actually  Used  or  Necessary  for  Irrigation 
of  His  Land. —  Gotelli  v.  Cardelli,  26  Nev.  382; 
Glaze  v.  Frost,  44  Oregon  29 ;  Bolter  v.  Gar- 
rett, 44  Oregon  304;  Stenger  v.  Tharp,  (S. 
Dak.  1903)  94  N.  W.  Rep.  402. 

3.  Capacity  of  Ditch.  —  Browning  v.  Lewis,  39 
Oregon  11.  See  also  Glaze  v.  Frost,  44  Oregon 
29;  Stenger  v.  Tharp,  (S.  Dak.  1903)  94  N.  W. 
Rep.  402. 

4.  Under  the  British   Columbia  Statute  the 

privilege  of  irrigating  with  foreign  water  is  not 
meant  by  the  legislature  to  be  imperative,  and 
is  not  intended  to  exclude  all  right  of  action  by 
neighboring  proprietors  for  injury  done  to 
their  lands,  save  in  the  case  where  such  injury 
is  occasioned  by  the  negligence  of  the  irrigator. 
Canadian  Pac.  R.  Co.  v.  Parke,  (1899)  A.  C. 
535,  reversing  on  other  grounds  5  British  Co- 
lumbia 507. 

7.  Appropriator  May  Use  Entire  Flow  of  Stream. 

—  Moe  v.  Harger,  10  Idaho  302;  Elliot  v. 
Whitmore,  23  Utah  342,  90  Am.  St.  Rep.  700. 
See  also  Wellington  v.  Beck,  30  Colo.  409; 
Durning  v.  Waltz,  42  Oregon  109;  Bolter  v.  Gar- 
rett, 44  Oregon  304 ;  Howcroft  v.  Union,  etc., 
Irrigation  Co.,  25  Utah  311. 

501.  3.  Appropriator  Acquires  No  Right  to 
Surplus  Water.  —  Bolter  v.  Garrett,  44  Oregon 
304 ;  Boyce  v.  Cupper,  37  Oregon  256. 
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SO  1.     Point  of  Return  of  Surplus.  —  Sec  note  6. 

Right  of  Subsequent  Appropriator  Limited  to  Surplus  Water.  —  See  note  "] . 

c.  Enlargement  of  Original  Use.  —  See  note  8. 
505.  /.  Use  of  Water  at  Certain  Periods  —  Apportionment  by  Periods 

Botweon  Riparian  Owners. — See  note  I. 

g.  Right  to  Flow  oe  Tributaries.  —  See  notes  2,  5. 

Stream  Issuing  from  Lake.  —  See  note  6. 

h.  Right  to  Bed  and  Banks  of  Stream.  —  See  note  8. 

VII.  Doctrine  of  Priority  —  1.  Priority  of  Right  Acquired  by 
Priority  of  Appropriation.  —  See  note  9. 

•IOO.    3.  Priorities  under  Acts  of  Congress  —  Appropriation  of  Water  on  Public 

Lands   —  Act  of  Congress  of  1866.  —  Sec  notes  4,  5. 

£507.     Patents  from  United  States  Subject  to  Vested  Water  Rights.  —  See  note  7. 
•»08.     No  Rights  by  Appropriation  as  Against  Prior  Grantee  of  Land.  — ■  See  note  I. 

Acts  of  Congress  Applicable  as  Between  Appropriators  Residing  in  Different  States. 

—  See  note  2. 

4.  Adjudication  of  Priorities  and  Water  Rights  —  Determination  of  Water 

Rights  by  Courts.  —  See  notes  3,  4. 

•>0i>.     The  Judgment  or  Decree.  —  See  notes  I,  2. 


50-1.  6.  See  Durning  v.  Waltz,  42  Oregon 
109. 

7.  Mabec  v.  Platte  Land  Co.,  17  Colo.  App. 
476. 

8.  Appropriator  May  Not  Enlarge  Use  of  Water 
to   Injury  of    Subsequent    Appropriator.  —  See 

Stenger  v.  Tharp,  (S.  Dak.  1903)  94  N.  W. 
Rep.  402. 

The  Burden  of  Proving  Enlarged  User  is  not 

discharged  by  establishing  merely  the  fact  of 
increased  acreage,  where  it  appears  that  the 
defendants  have  conserved  a  certain  amount  of 
water  by  seepage  and  have  also  an  independent 
appropriation.  Platte  Valley  Irrigation  Co.  v. 
Central  Trust  Co.,  32  Colo.  102. 

505.  1.  Apportionment  by  Periods. —  See 
Craig  v.  Crafton  Water  Co.,  141  Cal.  178. 

2.  Right  to  Flow  of  Upper  Tributaries.  — 
Medano  Ditch  Co.  v.  Adams,  29  Colo.  317 ; 
Bucker's  Irrigation,  etc.,  Co.  v.  Farmers'  Inde- 
pendent Ditch  Co.,  31  Colo.  62;  Tonkin  v.  Win- 
zell,  27  Nev.  88. 

5.  See  Ryan  v.  Tutty,  (Wyo.  1904)  78  Pac. 
Rep.  661. 

6.  Stream  Issuing  from  Lake.  —  Cole  v.  Rich- 
ards Irrigation  Co.,  27  Utah  205,  101  Am.  St. 
Rep.  962. 

8.  Riparian  Proprietor  May  Enjoin  Change  in 
Banks  of  Stream.  —  A  riparian  proprietor  has  a 
right  to  maintain  the  banks  of  a  stream  in 
their  natural  condition,  and  may  enjoin  any 
change  therein  which  affects  the  natural  flow. 
Cox  v.  Bernard,  39  Oregon  53. 

9.  Constitutional  Provisions  as  to  Priority  — 
United  States.  —  Mohl  v.  Lamar  Canal  Co.,  128 
Fed.  Rep.  776. 

California. —  Patterson  v.  Mills,  (Cal.  1902) 
68  Pac.  Rep.  1034. 

Colorado.  —  Wellington  v.  Beck,  30  Colo. 
409 ;  Handy  Ditch  Co.  v.  Louden  Irrigating 
Canal  Co.,  27  Colo.  .115. 

Idaho.  —  Moe  v.  Harger,  10  Idaho  302. 

Nebraska.  —  Farmers',  etc.,  Irrigation  Co.  v. 
Cozard  Irrigation  Co.,  65  Neb.  3. 

Oregon.  —  Mattis  v.  Hosmer,  37  Oregon  523, 
affirmed  37  Oregon  533  ;  Browning  v.  Lewis,  39 
Oregon  11. 


Utah.  —  Howcroft  v.  Union,  etc.,  Irrigation 
Co.,  25  Utah  31 1 . 

Wyoming.  —  Farm  Invest.  Co.  v.  Carpenter, 
9  Wyo.  110,  87  Am.  St.  Rep.  918;  Willey  v. 
Decker,  11  Wyo.  496,  100  Am.  St.  Rep.  939. 

506.  4.  Act  of  Congress  Recognition  of  Pre- 
existing Rights.  —  See  Crawford  Co.  v.  Hatha- 
way, 67  Neb.  325. 

5.  See  Crawford  Co.  v.  Hathaway,  67  Neb. 
325. 

507.  7.  Government  Patents  Subject  to  Vested 

Water  Rights.  —  Meng  v.  Coffee,  67  Neb.  500. 

508.  1.  Lone  Tree  Ditch  Co.  v.  Cyclone 
Ditch  Co.,  15  S.  Dak.  519. 

2.  Appropriators  in  Different  States. —  Morris 
v.  Bean,  123  Fed.  Rep.  618. 

3.  Adjudication  of  Water  Rights  —  Equity  Juris- 
diction. —  See  Crawford  Co.  v.  Hathaway,  67 
Neb.  325. 

A  court  may  not  determine  the  right  of  prior- 
ity between  the  defendant  and  appropriators  not 
parties  to   the   action.     Brown   v.    Baker,  39 

Oregon  66. 

4.  Statutory  Provisions.  —  Stickney  v.  Han- 
rahan,.  7  Idaho  424;  Farmers'  Irrigation  Dist. 
v.  Frank,  (Neb.  1904)  100  N.  W.  Rep.  286; 
Farm  Invest.  Co.  v.  Carpenter,  9  Wyo.  no,  87 
Am.  St.  Rep.  918.  See  also  Crippen  v.  White, 
28  Colo.  298 ;  Crawford  Co.  v.  Hathaway,  67 
Neb.  325. 

District  Extending  into  Two  or  More  Counties 

—  Jurisdiction.  —  Last  Chance  Water-Ditch  Co. 
v.  Emigrant  Ditch  Co.,  129  Cal.  277. 

The  Point  of  Diversion  Is  Not  the  Determining 
Factor  of  Jurisdiction,  and  where  the  land  to  be 
irrigated  is  in  another  state  the  court  will  not 
have  jurisdiction.  Lamson  v.  Vailes,  27  Colo. 
201. 

509.  1.  Decree  Must  Be  Definite  and  Certain. 

—  Walsh  v.  Wallace,  26  Nev.  299,  99  Am.  St. 
Rep.  692;  Sander  v.  Wilson,  34  Wash.  659. 
See  also  Wallace  v.  Farmers'  Ditch  Co.,  130 

Cal.  578. 

A  decree  is  insufficient  which  fails  to  direct 
that  the  water  be  measured  at  the  point  of 
diversion.    Stickney  v.  Hanrahan,  7  Idaho  424. 

2.  Decree  for  Water  Sufficient  to  Irrigate  Certain 
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509.  Elements  to  Be  Considered.  —  See  notes  5,  7. 
Measurement  of  Water.  —  See  note  9. 

510.  VIII.  Irrigating  Ditches  —  1.  Right  to  Construct  Ditches  —  a.  Con- 
demnation of  Right  of  Way  —  (i)  In  General.  —  See  notes  i,  2. 

51 1.  (2)  Assessment  of  Damages.  — ■  See  note  4. 

b.  Ditches  on  Public  Domain.  —  See  note  6. 

c.  Right  of  Entry  for  Construction  or  Maintenance  of 
Ditch.  —  See  note  8. 

512.  2.  Damages  from  Construction  and  Maintenance  —  No  Liability  for  Damage 
Arising  from  Mere  Existence  of  Ditch.  —  See  note  I. 

Ditch  Owner  Liable  When  Negligent.  —  See  notes  2,  4. 
No  Liability  in  Absence  of  Negligence.  —  See  note  5. 
Bridging  Ditches  Crossing  Public  Highways.  —  See  note  7> 

513.  Contributory  Negligence  of  Party  Injured.  —  See  note  2. 

3.  Use  of  Same  Ditch  by  Several  Appropriators  —  a.  In  General.  — 

See  note  4. 


514. 


note  9. 
515. 


b.  As  Tenants  in  Common.  — See  notes  5,  7,  8. 
4.  Ditches  as  Property.  —  See  note  3. 
IX.  Storage  of  Water  for  Irrigation  Purposes. 


See  note  5. 


X.  Water  Rights  Considered  as  Property  —  1.  In  General.  —  See 

2.  Conveyance  of  Water  Rights.  —  See  note  1. 
Mode  of  Conveyance.  —  See  notes  3,  4,  5,  6. 


Acreage.  —  Walsh  v.  Wallace,  26  Nev.  299,  99 
Am.  St.  Rep.  692. 

509.  5.  Elements  to  Be  Considered  in  Deter- 
mining Amount.  —  See  Lamson  v.  Vailes,  27 
Colo.  201  ;  Hall  v.  Carter,  33  Tex.  Civ.  App.  230. 

7.  System  of  Irrigation  in  Vogue.  —  Rodgers  v. 
Pitt,  129  Fed.  Rep.  932. 

9.  Flow  of  Water  Must  Be  Measured  with  Sub 
stantial  Accuracy.  —  See  Lamson  v.  Vailes,  27 
Colo.  201. 

510.  1.  Condemnation  of  Right  of  Way  for 
Irrigating  Ditches,  Etc. — Andrews  v.  Lillian  Irri- 
gation Dist,  66  Neb.  458 ;  Albuquerque  Land, 
etc.,  Co.  v.  Gutierrez,  10  N.  Mex.  177;  Borden 
v.  Trespalacios  Rice,  etc.,  Co.,  (Tex.  Civ.  App. 
1904)  82  S.  W.  Rep.  461  ;  Nash  v.  Clark,  27 
Utah  158,  101  Am.  St.  Rep.  953;  Weed  v. 
Goodwin,  36  Wash.  31. 

2.  Condemnation  Statutes  Constitutional.  — 
Nash  v.  Clark,  27  Utah  158,  101  Am.  St.  Rep. 
953.  See  also  Lake  Koen  Nav.,  etc.,  Co.  v. 
Klein,  63  Kan.  484 ;  Weed  v.  Goodwin,  36 
Wash.  31. 

511.  4.  Assessment  of  Damages.  —  Weed  v. 
Goodwin,  36  Wash.  31. 

6.  Ditches  on  Public  Domain.  —  See  Miller  v. 
Douglas,  (Ariz.  1900)  60  Pac.  Rep.  722. 

8.  Secondary  Easements.  —  State  Agricultural 
College  v.  Hutchinson,  (Oregon  1905)  78  Pac. 
Rep.  1028.  See  also  Blankenship  v.  Whaley, 
142  Cal.  566. 

512.  1.  No  Damages  Recoverable  for  Mere 
Lawful  Maintenance  of  Ditch.  —  See  Messenger 
V.  Gordon,  15  Colo.  App.  429;  Barnett  v.  Mata- 
gorda Rice,  etc.,  Co.,  98  Tex.  355. 

2.  Liability  for  Damage  Caused  by  Negligence 
in  Construction  or  Maintenance  of  Ditch.  —  Stuart 
v  Noble  Ditch  Co.,  9  Idaho  765  ;  State  Agricul- 
tural College  v.  Hutchinson,  (Oregon  190s)  78 
Pac.  Rep.  1028. 

4.  Neglect  to  Dispose  of  Surplus  Water.  — 
See  Stuart  v.  Noble  Ditch  Co.,  9  Idaho  765. 


5.  No  Liability  in  Absence  of  Negligence.  — 

See  Messenger  v.  Gordon,  15  Colo.  App.  429. 
7.  Bridging   Ditches   Crossing  'Highways.  — 

State  v.  Lake  Koen  Nav.,  etc.,  Co.,  63  Kan. 
394- 

513.  2.  Contributory  Negligence.  —  Emison 
v.  Owyhee  Ditch  Co.,  37  Oregon  577. 

4.  Different  Priorities  Among  Several  Users 
from  Same  Ditch.  —  See  Mattis  v.  Hosmer,  37 
Oregon  523,  affirmed  37  Oregon  533. 

5.  Appropriation  by  Several  Persons  in  Commcn. 

—  Miller  v.  Lake  Irrigation  Co.,  27  Wash.  447. 
See  also  Mattis  v.  Hosmer,  37  Oregon  523, 
affirmed  37  Oregon  533. 

7.  Hall  v.  Blackman,  8  Idaho  272. 

The  continued  use  of  the  water  by  one  tenant 
in  "common  is  presumed  to  be  in  maintenance 
of  the  rights  of  his  cotenants.  Beers  v.  Sharpe, 
44  Oregon  386. 

8.  Actions  by  Cotenants  Against  Strangers. — 
Miller  v.  Rickey,  127  Fed.  Rep.  573;  Rodgers 
v.  Pitt,  129  Fed.  Rep.  932. 

5 I  I.  3.  Ownership  of  Ditch  Distinct  from 
Right  to  Water. —  See  Gould  v.  Maricopa  Canal 
Co.,  (Ariz.  1904)  76  Pac.  Rep.  598,  followed 
in  Salt  River  Valley  Canal  Co.  v.  Van  Fossen, 
(Ariz.  1904)  76  Pac.  Rep.  1126;  Salt  River 
Valley  Canal  Co.  v.  Slosser,  (Ariz.  1904)  76 
Pac.  Rep.  1 125. 

5.  Storage  of  Water  for  Irrigation  Purposes.  — 

—  New  Loveland,  etc.,  Irrigation,  etc.,  Co.  v. 
Consolidated  Home  Supply  Ditch,  etc.,  Co.,  27 
Colo.  525. 

9.  Water   Rights   Considered  Real  Estate.  — 

Gutheil  Park  Invest.  Co.  v.  Montclair,  32  Colo. 
420  ;  Conant  v.  Deep  Creek,  etc.,  Irrigation  Co., 
23  Utah  627,  90  Am.  St.  Rep.  721. 

515.  1.  Water  Rights  Transferable.  —  Biggs  v. 
Utah  Irrigating  Ditch  Co.,  (Ariz.  1901)  64  Pac. 
Rep.  494 ;  Hall  v.  Blackman,  8  Idaho  272.  See 
also  Beers  v.  Sharpe,  44  Oregon  386. 

3.  Conveyance  of  Water  Right  by  Deed.  —  See 
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.1 1  <».    3.  Contracts  Affecting  Water  Rights.  —  Sec  note  2. 

Parol  Contracts.  —  See  note  5- 

4.  Abandonment  and  Nonuser  —  a.  WATER  RIGHT  May  Be  LOST 

uy  Abandonment.  —  See  note  7. 

.117.   b.  What  Constitutes  Abandonment.  —  See  notes  1,  2. 

Abandonment  Question  of  Intention.  —  See  notes  4,  5- 

c.  ClEAr  Proof  Required.  —  See  note  12. 
.1IH.   d.  Abandonment  of  Ditch  Without  Abandonment  of 
Water  Right.  —  See  note  1. 

e.  Abandonment  and  Nonuser  Distinguished.  —  See  note  2. 

5.  Adverse  User.  —  See  notes  3,  4,  6,  7,  8. 
•!1!>.    See  notes  1,  2. 


Whalon  v.  ■  North  Platte  Canal,  etc.,  Co.,  11 
Wyo.  313. 

515.  4.  Ditch  or  Land  and  Water  Right  May  Be 
Separately  Conveyed. —  Crippen  v.  Comstock,  17 
Colo.  App.  89 ;  Bessemer  Irrigating  Ditch  Co. 
v.  Wolley,  32  Colo.  437,  105  Am.  St.  Rep.  91  ; 
Hard  w,  Boise  City  Irrigation,  etc.,  Co.,  9  Idaho 
589- 

5.  Water  Rights  Appurtenant  to  Land. —  Hall 

v.  Blacknian,  8  Idaho  272. 

6.  Water  Right  Passes  by  Deed  Conveying 
Land  unless  Expressly  Reserved.  —  Senior  v.  An- 
derson, 138  Cal.  716;  American  Nat.  Bank  v. 
Hoeffer,  18  Colo.  App.  53;  King  v.  Ackroyd,  28 
Colo.  488.  See  also  George  v.  Robison,  23 
Utah  79. 

A  Conveyance  of  a  Ditch  —  In  Colorado.  —  Bes- 
semer Irrigating  Ditch  Co.  v.  Woolley,  32  Colo. 
437,  105  Am.  St.  Rep.  91. 

51  (i.    2.  Contracts  for  Water  Rights.  —  See 

Moore-Cortes  Canal  Co.  v.  Gyle,  36  Tex.  Civ. 
App.  442. 

The  Measure  of  Damages  in  an  action  by  a 
lessee  of  land  against  an  owner  of  an  irriga- 
tion ditch  for  failure  to  deliver  water  accord- 
ing to  contract  is  the  difference  between  the 
rental  value  of  the  land  with  and  without  water 
for  irrigation.    Pallett  v.  Murphy,  131  Cal.  192. 

5.  Parol  License  to  Use  Water  Irrevocable  When 
Acted  On.  —  Maple  Orchard  Grove,  etc.,  Co.  v. 
Marshall,  27  Utah  215. 

7.  Water  Right  Lost  by  Abandonment.  — 
Brockman  v.  Grand  Canal  Co.,  (Ariz.  1904)  76 
Pac.  Rep.  602 ;  Rutherford  v.  Lucerne  Canal, 
etc.,  Co.,  12  Wyo.  299. 

517.  1.  Mere  Nonuser  Not  Abandonment. — 
Platte  Valley  Irrigation  Co.  v.  Central  Trust 
Co.,  32  Colo.  102;  Butterfield  v.  O'Neill,  19 
Colo.  App.  7 ;  Farmers'  Irrigation  Dist.  v. 
Frank,  (Neb.  1904)  100  N.  W.  Rep.  286; 
Promontory  Ranch  Co.  v.  Argile,  28  Utah  398. 

2.  See  Butterfield  v.  O'Neill,  19  Colo.  App.  7. 

4.  Abandonment  Question  of  Intention.  — Gould 
v.  Maricopa  Canal  Co.,  (Ariz.  1904)  76  Pac. 
Rep.  598 ;  Salt  River  Valley  Canal  Co.  v.  Van 
Fossen,  (Ariz.  1904)  76  Pac.  Rep.  11 26;  Salt 
River  Valley  Canal  Co.  v.  Slosser,  (Ariz.  1904) 
76  Pac.  Rep.  1125;  Farmers'  Irrigation  Dist. 
v.  Frank,  (Neb.  1904)  100  N.  W.  Rep.  286; 
Promontory  Ranch  Co.  v.  Argile,  28  Utah  398. 

5.  Nonuser  and  Intent  to  Abandon  Must  Concur. 
—  See  Stufflebeem  v.  Adelsbach,  135  Cal.  221. 

12.  Burden  on  Party  Asserting  Abandonment.  — 
Platte  Valley  Irrigation  Co.  v.  Central  Trust 
Co.,  32  Colo.  102. 


518.  1.  Abandonment  of  Ditch  Without 
Abandoning  Water  Right.  —  Gould  v.  Maricopa 
Canal  Co.,  (Ariz.  1904)  76  Pac.  Rep.  598;  Salt 
River  Valley  Canal  Co.  v.  Van  Fossen,  (Ariz. 
1904)  76  Pac.  Rep.  1 126;  Salt  River  Valley 
Canal  Co.  v.  Slosser,  (Ariz.  1904)  76  Pac.  Rep. 
1125;  Bolter  v.  Garrett,  44  Oregon  304. 

Where  the  plaintiff  allowed  the  defendant  to 
fill  in  a  ditch  under  an  agreement  by  which  the 
latter  was  to  build  another  in  place  thereof, 
and  the  ditch  was  accordingly  filled,  but  the 
defendant  failed  to  build  another  according  to 
agreement,  it  was  held  that  the  plaintiff 
had  not  abandoned  his  ditch,  but  might 
clean  it  out.  Stufflebeam  v.  Adelsbach,  135 
Cal.  221. 

2.  Abandonment  and  Nonuser  Distingi  ished.  — 

—  Farmers'  Irrigation  Dist.  v.  Frank,  (Neb. 
1904)  100  N.  W.  Rep.  286. 

3.  Water  Right  Acquired  by  Adverse  User.  — 

Clements  v.  Watkins  Land,  etc.,  Co.,  36  Tex. 
Civ.  App.  339.  See  also  State  Agricultural  Col- 
lege v.  Hutchinson,  (Oregon  1905)  78  Pac.  Rep. 

1028. 

The  extent  of  the  right  claimed  by  prescrip- 
tion will  not  exceed  the  use  creating  such  right. 
Hall  v.  Carter,  33  Tex.  Civ.  App.  230. 

4.  User  Must  Be  Adverse.  —  Rose  v.  Mesmer, 
142  Cal.  322;  Richey  v.  East  Redlands  Water 
Co.,  141  Cal.  221  ;  Strong  v.  Baldwin,  137  Cal. 
432  ;  Hall  v.  Blackman,  8  Idaho  272  ;  Brossard 
v.  Morgan,  7  Idaho  215;  Beers  v.  Sharpe,  44 
Oregon  386;  Harrington  v.  Demaris,  (Oregon 
1904)  77  Pac.  Rep.  603  ;  Mattis  v.  Hosmer,  37 
Oregon  523,  affirmed  37  Oregon  533 ;  Center 
Creek  Water,  etc.,  Co.  v.  Lindsay,  21  Utah  192. 
See  also  Salem  Flouring  Mills  Co.  v.  Lord,  42 
Oregon  82,  103. 

6.  Use  by  Sufferance  Not  Adverse.  —  Hall  v. 
Blackman,  8  Idaho  272. 

7.  Right  of  Owner  Must  Be  Invaded.  —  Boyce 
v.  Cupper,  37  Oregon  256 ;  Lawrie  V.  Silsby, 
76  Vt.  240,  104  Am.  St.  Rep.  927.  See  also 
Center  Creek  Water,  etc.,  Co.  v.  Lindsay,  21 
Utah  192. 

8.  No  Adverse  User  Where  Water  Is  Sufficient 
for  All  Parties. —  Meng  v.  Coffee,  67  Neb.  500; 
Boyce  v.  Cupper,  37  Oregon  256.  See  also 
Clements  v.  Watkins  Land,  etc.,  Co.,  36  Tex. 
Civ.  App.  339. 

519.  1.  Interrupted  User.  — Rose  v.  Mes- 
mer, 142  Cal.  322;  Bree  v.  Wheeler,  129  Cal. 
145;  Patterson  v.  Mills,  (Cal.  1902)  68  Pac. 
Rep.  1034;  Rice  v.  Meiners,  136  Cal.  292. 

2.  Acknowledgment  of  Superior  Right.  —  Rose 
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519. 
520. 

See  note 

note  6. 
521. 

522. 

523. 


Prescription  as  Against  Riparian  Owner.  — See  notes  3>  4* 
6.  Loss  of  Water  Right  by  Estoppel.  —  See  note  9. 
See  note  1. 

8.  Action  for  Interference  with  Water  Rights  —  a.  In  General. — 
b.  When  and  by  Whom  Action  May  Be  Maintained.  —  See 
See  note  3. 

c  Proof  of  Damages  —  An  Action  for  Damages.  —  See  note  1 1. 

Action  for  Injunction.  —  See  note  12. 

XI.  Irrigation  Companies  —  1.  In  General. —  See  note  i. 

2.  Private  Irrigation  Companies  —  a.  In  General.  — See  note  4. 

Ditch  Companies  Public  Carriers.  —  See  notes  6,  J,  9. 

The  Relation  Between  an  Irrigation  Corporation  and  Its  Members.  —  See  note  I. 
Ditch  Company  May  Maintain  Action  on  Behalf  of  Stockholders.  —  See  note  2. 


v.  Mesmer,  142  Cal.  322;  Wasatch  Irrigation 
Co.  v.  Fulton,  23  Utah  466. 

519.  3.  Acquisition  of  Water  Right  by  Pre- 
scription as  Against  Riparian  Owners. —  Southern 
California  Invest.  Co.  v.  Wilshire,  144  Cal.  68; 
Oregon  Constr.  Co.  v.  Allen  Ditch  Co.,  41 
Oregon  209,  93  Am.  St.  Rep.  701.  See  also 
Rice  v.  Meiners,  136  Cal.  292. 

4.  Upper  Riparian  Owners.  — ■  Cave  v.  Tyler, 
133  Cal.  566;  Crawford  Co.  v.  Hathaway,  67 
Neb.  325  ;  Beers  v.  Sharpe,  44  Oregon  386. 

9.  Loss  of  Water  Right  by  Estoppel.  —  Biggs  v. 
Utah  Irrigating  Ditch  Co.,  (Ariz.  1901)  64  Pac. 
Rep.  494.  See  also  Leonard  v.  St.  John,  101 
Va.  752- 

Where  the  plaintiffs  had  not  complained  for 
thirty  years  of  the  maintenance  of  a  dam, 
whereby  water  was  diverted  from  one  branch 
of  a  stream  to  another,  not  on  their  lands,  it 
was  held  that  they  had  lost  the  right  to  change 
the  flow  back  to  the  old  channel.  Matheson  v. 
Ward,  24  Wash.  407,  85  Am.  St.  Rep.  955. 

52©.  1.  No  Estoppel  by  Mere  Acquiescence  in 
Abridgment  of  Right.  —  Bolter  v.  Garrett,  44 
Oregon  304. 

5.  Action  for  Interference  with  or  Injury  to 
Water  Rights—  United  States. — -Morris  v.  Bean, 
123  Fed.  Rep.  618;  California  Pastoral,  etc., 
Co.  v.  Enterprise  Canal,  etc.,  Co.,  127  Fed. 
Rep.  741- 

California.  —  Cohen  v.  La  Canada  Land,  etc., 
Co.,  142  Cal.  437 ;  Smith  v.  Stearns  Rancho 
Co.,  129  Cal.  58. 

Colorado.  —  Bessemer  Irrigating  Ditch  Co.  v. 
Woolley,  32  Colo.  437,  105  Am.  St.  Rep.  91  ; 
Gutheil  Park  Invest.  Co.  v.  Montclair,  32  Colo. 
420;  Medano  Ditch  Co.  v.  Adams,  29  Colo.  317. 

Nebraska.  —  Crawford  Co.  v.  Hathaway,  67 
Neb.  325  ;  Farmers',  etc.,  Irrigation  Co.  v.  Cozad 
Irrigation  Co.,  65  Neb.  3 ;  McCook  Irrigation, 
etc.,  Co.  v.  Crews,  (Neb.  1903)  96  N.  W.  Rep. 
996. 

New  York.  —  See  Rider  v.  Amsterdam, 
(Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  375; 
Reisert  v.  New  York,  69  N.  Y.  App.  Div.  302, 
reversed  on  other  grounds  174  N.  Y.  196. 

Oregon. —  State  Agricultural  College  v.  Hut- 
chinson, (Oregon  1905)  78  Pac.  Rep.  1028; 
Mace  v.  Mace,  40  Oregon  586,  rehearing  denied 
40  Oregon  591. 

Utah.  —  Cole  v.  Richards  Irrigation  Co.,  27 
Utah  205,  101  Am.  St.  Rep.  962. 


Virginia.  —  See  Leonard  v.  St.  John,  101  Va. 
752. 

Wyoming.  —  See  Stoner  v.  Mau,  11  Wyo. 
366,  rehearing  denied  11  Wyo.  384. 

Prevention  of  Waste  by  Upper  Riparian  Pro- 
prietor. —  A  lower  riparian  proprietor  may  en- 
join the  diversion  of  waters  by  an  upper  ri- 
parian proprietor  who  does  not  use  the  water, 
but  permits  it  to  go  to  waste.  Campbell  v. 
Grimes,  62  Kan.  503. 

6.  Who  May  Maintain  Action.  —  North  Point 
Consol.  Irrigation  Co.  v.  Utah,  etc.,  Canal  Co., 
23  Utah  199. 

521.  3.  No  Action  Where  Water  Diverted 
Would  Not  Have  Reached  Plaintiff's  Land.  —  See 
Tonkin  v.  Winzell,  27  Nev.  88. 

11.  Proof  of  Injury  Necessary  in  Action  for 
Damages.  —  Crawford  Co.  v.  Hathaway,  67 
Neb.  325. 

12.  Injunction  Granted  Without  Proof  of  Actual 
Damages.  —  California  Pastoral,  etc.,  Co.  v. 
Enterprise  Canal,  etc.,  Co.,  127  Fed.  Rep.  741. 
See  also  Jones  v.  Conn,  39  Oregon  30,  87  Am. 
St.  Rep.  634. 

522.  1.  Necessity  for  Irrigation  Companies. 
—  Albuquerque  Land,  etc.,  Co.  v.  Gutierrez,  10 
N.  Mex.  177.  See  also  Borden  v.  Trespalacios 
Rice,  etc.,  Co.,  (Tex.  Civ.  App.  1904)  82  S.  W. 
Rep.  461. 

4.  Private  Irrigation  Companies. —  See  Hildreth 
v.  Montecito  Creek  Water  Co.,  139  Cal.  22,  re- 
versing (Cal.  1902)  70  Pac.  Rep.  672. 

6.  Ditch  Companies  Public  or  Quasi-pub'ic  Car- 
riers. — ■  Guiterres  v.  Albuquerque  Land,  etc., 
Co.,  188  U.  S.  545  ;  Gould  v.  Maricopa  Canal 
Co.,  (Ariz.  1904)  76  Pac.  Rep.  598;  Salt  River 
Valley  Canal  Co.  v.  Van  Fossen,  (Ariz.  1904) 
76  Pac.  Rep.  1 1 26;  Salt  River  Valley  Canal  Co. 
v.  Slosser,  (Ariz.  1904)  76  Pac.  Rep.  1125; 
Borden  v.  Trespalacios  Rice,  etc.,  Co.,  (Tex. 
Civ.  App.  1904)  82  S.  W.  Rep.  461.  See  also 
Crescent  Canal  Co.  v.  Montgomery,  143  Cal. 
248. 

7.  Ditch  Company  Subject  to  State  Control. — 

Gutierres  v.  Albuquerque  Land,  etc.,  Co.,  188 
U.  S.  545- 

9.  See  Wright  v.  Platte  Valley  Irrigation  Co., 
27  Colo.  322. 

523.  1.  Relation  Between  Irrigation  Com- 
pany and  Members.  —  See  Richey  v.  East  Red- 
lnnds  Water  Co.,  141  Cal.  221. 

2.  Action  by  Ditch  Company  on  Behalf  of  Stock- 
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.V^:i.    />.  Acquisition  of  Water  Rights.  —  See  notes  3,  4. 

Title  and  Interest  of  Irrigation  Companies.  —  See  note  7. 

c.  By-laws  and  Regulations.  —  See  notes  8,  9. 


Bound  to 

53 

note  2. 


Duty  to  Furnish  Water  to  Consumers  —  Ditch  company 

Furnish  Water  to  Consumers.  —  See  notes  IO,  II. 
I.    See  note  1. 

Insufficiency  of  Water  Supply  as  Defense  to  Action  to  Comptl  Delivery.  —  See 
Delay  in  Making  Application  for  Water.  —  See  note  6. 

e.  Contracts  for  Water.  —  See  notes  7,  8. 


holders.  —  Randall  v.  Rocky  Ford  Ditch  Co.,  29 
_  olo.  430.  See  also  Oregon  Constr.  Co.  v. 
Allen  Ditch  Co.,  41  Oregon  209. 

But  a  ditch  company  is  not  a  proper  party  to 
an  action  seeking  to  force  consumers  of  one 
class  to  prorate  for  the  benefit  of  another  class. 
Farmers'  High  Line  Canal,  etc.,  Co.  v.  White, 
32  Colo.  1 14. 

&k2li.  3.  Appropriation  hy  Ditch  Companies.  — 
Albuquerque  Land,  etc.,  Co.  v.  Gutierrez,  10  N. 
Mex.  177. 

The  appropriation  of  a  canal  company  is  ex- 
clusive in  its  character,  and  a  subsequent  appli- 
cation for  an  appropriation  of  the  surplus 
waters  from  the  same  stream,  for  the  purpose 
of  irrigating  the  same  land,  should  be  refused. 
Farmers'  Irrigation  Dist.  v.  Frank,  (Neb.  1904) 
100  N.  W.  Rep.  286. 

4.  Condemnation  of  Water  Eights. —  Crawford 
Co.  v.  Hathaway,  67  Neb.  325.  See  also  Castle 
Rock  Irrigation  Canal,  etc.,  Co.  v.  Jurisch,  67 
Neb.  377. 

7.  Canal  Company  Not  Proprietor  of  Water  Di- 
verted by  It.  —  Gould  v.  Maricopa  Canal  Co., 
(Ariz.  1904)  76  Pac.  Rep.  598;  Salt  River  Val- 
ley Canal  Co.  v.  Van  Fossen,  (Ariz.  1904)  76 
Pac.  Rep.  1 1 26;  Salt  River  Valley  Canal  Co. 
V.  Slosser,  (Ariz.  1904)  76  Pac.  Rep.  1125; 
Wright  v.  Platte  Valley  Irrigation  Co.,  27 
Colo.  322.  See  also  Farmers'  Irrigation  Dist. 
v.  Frank,  (Neb.  1904)  100  N.  W.  Rep.  286. 

8.  Right  to  Make  Reasonable  By-laws.  —  See 
Borden  v.  Trespalacios  Rice,  etc.,  Co.,  (Tex. 
Civ.  App.  1904)  82  S.  W.  Rep.  461. 

9.  By-laws  Contrary  to  Laws  of  State.  —  Gould 
v.  Maricopa  Canal  Co.,  (Ariz.  1904)  76  Pac. 
Rep.  598,  followed  in  Salt  River  Valley  Canal 
Co.  v.  Slosser,  (Ariz.  1904)  76  Pac.  Rep.  1125, 
and  in  Salt  River  Valley  Canal  Co.  v.  Van 
Fossen,  (Ariz.  1904)  76  Pac.  Rep.  1126. 

10.  Duty  of  Irrigation  Company  to  Furnish 
Water  to  Consumers.  —  Crow  v.  San  Joaquin,  etc., 
Canal,  etc.,  Co.,  130  Cal.  309,  rehearing  denied 
130  Cal.  315.  See  also  Gould  v.  Maricopa  Canal 
Co.,  (Ariz.  1904)  76  Pac.  Rep.  598;  Salt  River 
Valley  Canal  Co.  v.  Van  Fossen,  (Ariz.  1904) 
76  Pac.  Rep.  1 1 26;  Salt  River  Valley  Canal 
Co.  v.  Slosser,  (Ariz.  1904)  76  Pac.  Rep.  1125; 
Borden  v.  Trespalacios  Rice,  etc.,  Co.,  (Tex. 
Civ.  App.  1904)  82  S.  W.  Rep.  461. 

Effect  of  Refusal  to  Supply  Water.  —  Under  the 
Colorado  statute  an  irrigation  company  which 
refuses  to  deliver  water  to  a  bona  fide  con- 
sumer is  guilty  of  a  misdemeanor. 

11.  Mandamus  to  Compel  Delivery  of  Water. — 
Bay  City  Irrigation  Co.  v.  Sweeney,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  545.  See  also  Bard- 
sly  v.  Boise  Irrigation,  etc.,  Co.,  8  Idaho  155. 


524.  1.  Damages  for  Failure  to  Furnish 
Water.  —  See  Houston  River  Canal  Co.  v. 
Kopke,  106  La.  609;  Carr  v.  Miller-Morris 
Canal,  etc.,  Co.,  105  La.  239;  Ford  v.  Calcasieu 
River  Irrigation  Co.,  no  La.  982;  Cotton  v. 
Jennings  Irrigation  Co.,  108  La.  4. 

Limiting  Liability.  —  Where  the  relation  be- 
tween an  irrigation  company  and  a  consumer  is 
purely  one  of  contract,  a  clause  therein  limiting 
the  company's  liability  for  damages  resulting 
from  failure  to  supply  sufficient  water  is  valid. 
Moore-Cortes  Canal  Co.  v.  Gyle,  36  Tex.  Civ. 
App.  442. 

"  The  Proper  Measure  of  Damages  in  a  case  like 
this  is  the  difference  between  the  rental  value 
of  the  land  with  water  and  its  rental  value 
without  it,  and  the  lawful  price  of  the  water 
should  also  be  taken  into  consideration  and  de- 
ducted." Crow  v.  San  Joaquin,  etc.,  Canal,  etc., 
Co.,  130  Cal.  309,  rehearing  denied  130  Cal.  315. 

Other  rules  as  to  the  measure  of  damages 
are  laid  down  in  Raywood  Rice,  etc.,  Co.  v. 
Wells,  33  Tex.  Civ.  App.  545  ;  Lutcher  v.  Stod- 
dard, (Tex.  Civ.  App.  1900)  56  S.  W.  Rep. 
608. 

2.  Insufficiency  of  Water  as  a  Defense.  — 

Gould  v.  Maricopa  Canal  Co.,  (Ariz.  1904)  76 
Pac.  Rep.  508,  followed  in  Salt  River  Valley 
Canal  Co.  v.  Van  Fossen,  (Ariz.  1904)  76  Pac. 
Rep.  1 1 26,  and  in  Salt  River  Valley  Canal  Co. 
v.  Slosser,  (Ariz.  1904)  76  Pac.  Rep.  11 25. 

Where  the  defendant  company  retains  the 
consideration,  it  is  no  defense  to  an  action  for 
failure  to  supply  water  for  irrigation  according 
to  its  contract  that  an  injunction  is  in  force 
restraining  the  defendant  from  diverting  the 
waters  of  the  stream  from  which  its  supply 
arises.  Sample  v.  Fresno  Flume,  etc.,  Co.,  129 
Cal.  222. 

But  in  Landers  v.  Garland  Canal  Co.,  52  La. 
Ann.  1465,  it  was  held  that  where  the  bayou 
which  supplied  the  water  was  dry  because  of 
lack  of  rain  the  company  could  not  be  held  to 
respond  in  damages  for  failure  to  deliver  water 
according  to  its  contract,  the  drought  being  an 
act  of  God. 

6.  Bardsly  v.  Boise  Irrigation,  etc.,  Co.,  8 
Idaho  155. 

7.  Contracts  for  Water.  —  Fresno  Canal,  etc., 
Co.  v.  Park,  129  Cal  437;  Wright  v.  Platte  Val- 
ley Irrigation  Co.,  27  Colo.  322.  See  also  Ferre 
Canal  Co.  v.  Burgin,  106  La.  309. 

An  Oral  Contract  with  an  irrigation  company 
through  its  agent  to  irrigate  certain  land  leased 
by  it  to  the  plaintiff  may  be  specifically  en- 
forced. Bay  City  Irrigation  Co.  v.  Sweeney, 
(Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  545. 

8.  Contracts  with  Irrigation  Company  —  Con- 
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525.  /.  RATES  FOR  USE  OF  WATER  —  Regulation  of  Water  Rates  by  State 
statutes.  —  See  note  5. 

526.  Rates  Fixed  by  Law  Must  Be  Reasonable.  —  See  note  2. 
Exaction  of  Royalty.  —  See  note  4. 

g.  Transfer  of  Stock.  —  See  notes  5,  6. 

527.  Stock  Not  Appurtenant  to  Land.  —  See  note  I. 
3.  Irrigation  Districts.  —  See  notes  2,  3. 

Irrigation  Districts  Public  Corporations.  — ■  See  notes  4,  5,6. 

528.  See  note  1. 

Liability  of  District  to  Be  Sued.  —  See  note  3. 


struction  and  Effect.  — ■  Souther  v.  San  Diego 
Flume  Co.,  121  Fed.  Rep.  347,  57  C.  C.  A.  561, 
affirming  112  Fed.  Rep.  228;  Richter  v.  Union 
Land,  etc.,  Co.,  129  Cal.  367;  Sample  v.  Fresno 
Flume,  etc.,  Co.,  129  Cal.  222.  See  also  Purser 
v.  Baker,  129  Cal.  607;  Wright  v.  Platte  Valley 
Irrigation  Co.,  27  Colo.  322 ;  Carr  v.  Miller- 
Morris  Canal,  etc.,  Co.,  105  La.  239;  Landers 
v.  Garland  Canal  Co.,  52  La.  Ann.  1465  ;  Hous- 
ton River  Canal  Co.  v.  Kopke,  106  La.  609; 
Bay  City  Irrigation  Co.  v.  Sweeney,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  545. 

52.3.  5.  Regulation  of  Water  Rates  by  County 
Commissioners. —  Stanislaus  County  v.  San.  Joa- 
quin, etc.,  Canal,  etc.,  Co.,  192  U.  S.  201  ;  San 
Diego  Land,  etc.,  Co.  v.  Jasper,  189  U.  S.  439, 
affirming  no  Fed.  Rep.  702.  See  also  Boise 
City  Irrigation,  etc.,  Co.  v.  Clark,  (CCA.)  131 
Fed.  Rep.  415;  Fresno  Canal,  etc.,  Co.  v.  Park, 

129  Cal.  437. 

526.  2.  Rates  Fixed  Must  Be  Reasonable.  — 
See  San  Diego  Land,  etc.,  Co.  v.  Jasper,  189 
U.  S.  439,  affirming  110  Fed.  Rep.  702;  Stanis- 
laus County  v.  San  Joaquin,  etc.,  Canal,  etc., 
Co.,  113  Fed.  Rep.  930,  reversed  on  other 
grounds  192  U.  S.  201. 

4.  Exaction  of  Royalty.  —  Boise  City  Irriga- 
tion, etc.,  Co.  v.  Clark,  (C.  C.  A.)  131  Fed. 
Rep.  415.  See  also  Schneider  v.  People,  30 
Colo.  493. 

Compelling  Payment  of  Prior  Indebtedness. — 

Under  the  California  constitution  and  statutes 
an  irrigation  company  may  not  make  it  a  con- 
dition precedent  to  the  right  to  receive  water 
that  all  dues  and  claims  for  previous  supplies 
should  first  be  paid.  Crow  v.  San  Joaquin,  etc., 
Canal,  etc.,  Co.,  130  Cal.  309,  rehearing  denied 

130  Cal.  315.  Compare  the  decisions  as  to 
other  public-service  corporations  in  the  titles 
Gas  Companies,  931.  2  et  seq.;  Waterworks 
and  Water  Companies,  420.  1. 

5.  Transfer  of  Stock.  —  See  Biggs  v.  Utah  Irri- 
gating Ditch  Co.,  (Ariz.  1901)  64  Pac.  Rep.  494. 

6.  Distinction  Between  Ownership  of  Stock  and 
Ownership  of  Water  Right.  —  See  Butterfield 
V.  O'Neill,  19  Colo.  App.  7;  Biggs  v.  Utah  Irri- 
gating Ditch  Co..  (Ariz.  1901)  64  Pac  Rep. 
494. 

527.  1.  Water  Stock  Peisonal  Property.— 

George  v.  Robinson,  23  Utah  79. 

2.  Irrigation  Districts.  —  As  to  the  organiza- 
tion of  irrigation  districts  under  the  statute  see 
Rothchild  v.  Rollinger,  32  Wash.  307. 

Confirmation  Act  —  Issue  of  Bonds.  —  See  Mnrra 


v.  San  Jacinto,  etc.,  Irrigation  Dist.,  131  Fed. 
Rep.  780;  Leeman  v.  Perris  Irrigation  Dist., 
140  Cal.  540;  Stimson  v.  Alessandro  Irrigation 
Dist.,  135  Cal.  3S9;  Merchants  Nat.  Bank  v. 
Escondido  Irrigation  Dist.,  144  Cal.  329;  Pio- 
neer Irrigation  Dist.  v.  Campbell,  10  Idaho  159; 
Baltes  v.  Farmers  Irrigation  Dist.,  60  Neb.  310. 
See  Kinkade  v.  Witherop,  29  Wash.  10. 

As  to  Actions  on  Such  Bonds  see  Sechrist  v. 
Rialto  Irrigation  Dist.,  129  Cal.  640;  Baxter 
v.  Vineland  Irrigation  Dist.,  136  Cal.  185. 

Assessments.  —  See  Riverside  County  v. 
Thompson,  (C.  C.  A.)  122  Fed.  Rep.  860;  Es- 
conaido  High  School  Dist  v.  Escondido  Semi- 
nary, 130  Cal.  128;  Boskowitz  v.  Thompson,  144 
Cal.  724;  Pioneer  Irrigation  Dist.  v.  Bradley, 
8  Idaho  310,  101  Am.  St.  Rep.  201  ;  Andrews 
v.  Lillian  Irrigation  Dist  ,  6G  Neb.  458. 

As  to  assessments  against  irrigation  distr:cts 
see  Mara  v.  San  Jacinto,  etc.,  Irrigation  Dist., 
131  Fed.  Rep.  780. 

A  district  organized  for  drainage  and  agri- 
cultural purposes  may  make  special  assess- 
ments to  pay  for  the  improvements  made.  Bar- 
ton v.  Minnie  Creek  Drainage  Dist.,  112  111. 
App.  640. 

The  Superintendent  of  Irrigation.  —  See  Chap- 
man v.  Phillips  County,  17  Colo.  App.  236; 
Chew  v.  Fremont  Countv,  18  Colo.  App.  162. 

3.  Acts  Providing  for  Irrigation  Districts  Con- 
stitutional.—  Tulare  Irrigaticn  Dist.  v.  Shepard, 
185  U.  S.  1  ;  Pioneer  Irrigation  Dist.  v.  Brad- 
ley, 8  Idaho  .3  10.  101  Am.  St.  Rep.  201.  See 
also  Little  Walla  Walla  Irrigation  Dist.  v. 
Preston,  (Oregon  1004)  78  Pac.  Rep.  982. 

4.  Irrigation  District  Not  Municipal  Corpora- 
tion. —  Merchants  Nat.  Bank  v.  Escondido  Ir- 
rigation Dist.,  144  Cal.  329. 

5.  Irrigation  Districts  Public  Corporations.  — 
Merchants  Nat.  Bank  v.  Escondido  Irrigation 
Dist..  144  Cal.  320  :  People  v.  Linda  Vista  Irri- 
gation Dist.,  128  Cal.  477;  Lincoln,  etc.,  County 
Irrigation  Dist.  7'.  McNeal,  60  Neb.  613;  Little 
Walla  Walla  Irrigation  Dist.  v.  Prcstcn,  (Ore- 
gon 1904)  7S  Pac.  Rep.  982.  See  also  Barton 
V.  Minnie  Creek  Drainage  Dist.,  112  III.  App. 
640 

6.  Organization  of  Irrigation  District  Not  Sub- 
ject to  Collateral  Attack.  —  Compare  People  v. 
Perris  Irrigation  Dist.,  142  Cal.  601. 

52*i,  1.  Tulare  Irrigation  Dist.  v.  Shepard 
18s  U.  S.  1. 

3.  Power  to  Sue  and  Be  Sued.  —  See  Nevada 
Nat.  Bank  v.  Poso  Irrigation  Dist.,  140  Cal.  344. 
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ISLANDS. 

By  W.  B.  Robinson. 

530.  II.  Title  to  Islands  —  1.  In  Navigable  Waters  —  a.  Rule  Stated. 

—  See  note  3. 

531.  See  note  1. 

b.  What  Waters  Are  Navigable.  — See  notes  3,  4. 

533.  2.  In  Unnavigable  Waters  —  Prima  Facie.  —  See  notes  5,  6. 

534.  III.  How  Title  Is  Acquired  —  2.  By  Grant  —  a.  In  General  — 

But  a  Grant  of  Land  Bounded  upon  Navigable  Waters.  —  See  note  4. 

535.  b.  GRANTS  BY  STATE  —  The  Meander  Lines  of  Governmental  Subdivisions.  — 

—  See  note  4. 

536.  IV.  Rights  Pertaining  to  Ownership  of  Islands  —  2.  Right  to 
Accretions.  —  See  note  8. 

537.  See  note  I. 

Riparian  Proprietors  Cannot  Be  Excluded  from  Access  to  River.  —  See  note  2. 


ISSUE.  —  See  note  4. 
539.    See  notes  2,  3. 

530.  3.  Rule  in  United  States.  —  Glassell  v. 
Hansen,  135  Cal.  547;  Holman  v.  Hodges,  112 
Iowa  714,  84  Am.  St.  Rep.  367;  McBaine  v. 
Johnson,  155  Mo.  191;  Moore  v.  Farmer,  156 
Mo.  33,  79  Am.  St.  Rep.  504. 

531.  1.  Islands  Arising  on  Soil  Owned  by  In- 
dividual. —  Widdicombe  v.  Rosemiller,  118  Fed. 
Rep.  205  ;  Bellefontainc  Imp.  Co.  v.  Niedring- 
haus,  181  111.  426,  72  Am.  St.  Rep.  269 ;  Mc- 
Baine v.  Johnson,  155  Mo.  191. 

3.  Actual  Navigability  Test  in  Some  States.  — 
Baldwin  v.  Erie  Shooting  Club,  127  Mich.  659, 
8  Detroit  Leg.  N.  53s-  And  see  the  title 
Navigabi.f.  Waters,  425.  1  et  seq. 

4.  In  Tennessee.  —  Webster  v.  Harris,  1 1 1 
Tenn.  668. 

A  Stream  Capable  of  Floating  Logs  is  held  in 
some  states  to  be  navigable.  Watk'ns  v.  Dorris, 
24  Wash.  636  ;  Dawson  v.  McMillan,  34  Wash. 
269  ;  Monroe  Mill  Co.  v.  Menzel,  35  Wash.  487, 
102  Am.  St  Rep.  905  ;  Willow  River  Club  v. 
Wade,  100  Wis.  86.  See  also  the  title  Navi- 
gable Waters,  428.  5,  6. 

532.  5.  The  Thread  of  a  8tream.  —  State  v. 
Burton,  106  La.  732. 

6.  Island  Made  by  Change  of  Stream.  —  De 
Lassus  v.  Faherty,  164  Mo.  361. 

534.  4.  Where  a  Grant  Runs  to  and  Is 
Bounded  upon  a  Lake. —  See  Hammond  v.  Shep- 
?rd,  186  111.  235,  78  Am.  St.  Rep.  274. 

A  Conveyance  of  Land  Bounded  upon  a  Navi- 
gable River  in  Wisconsin  carries  with  it  as  inci- 


dent to  the  shore  all  unsurveyed  islands  to  the 
centre  of  the  stream.  Franzini  v.  Layland, 
120  Wis.  72.  See  also  Goff  v.  Cougle,  118 
Mich.  307. 

535.  4.  Meander  Lines.  —  McBride  v.  Whit- 
aker,  65  Neb.  137.  See  also  Goff  v.  Cougle,  118 
Mich.  307. 

536.  8.  Title  to  Accretions.  —  Widdicombe 
v.  Rosemiller,  118  Fed.  Rep.  295;  Glassell  v. 
Hansen,  135  Cal.  547;  Bellefontaine  Imp.  Co.  v. 
Niedringhaus,  181  111.  426,  72  Am.  St.  Rep.  269; 
Holman  v.  Hodges,  112  Iowa  714,  84  Am.  St. 
Rep.  367 ;  East  Omaha  Land  Co.  v.  Hanson, 
117  Iowa  96;  Moore  v.  Farmer,  156  Mo.  33,  79 
Am.  St.  Rep.  504. 

537.  1.  Where  Accretions  Come  in  Contact 
with  Another  Island  or  with  Mainland. —  Glassell 
v.  Hansen,  135  Cal.  547.  See  also  Holman  v. 
Hodges,  112  Iowa  714,  84  Am.  St.  Rep.  367. 

2.  See  Widdicombe  v.  Rosemiller,  118  Fed. 
Rep.  295. 

4.  People  v.  Slauson,  85  N.  Y.  App.  Div.  166. 

Questions  Arising  on  Motion.  —  McDermott  v. 
Halleck,  65  Kan.  403  ;  State  v.  District  Ct.,  28 
Mont.  227. 

539.  2.  Corning  v.  Meade  County,  (C.  C. 
A.)  102  Fed.  Rep.  57. 

3.  Delivery  —  County  Bonds. — Perkins  County 
v.  Graff,  (C.  C.  A.)  114  Fed.  Rep.  441. 

Issue  of  Process.  —  Oskaloosa  Cigar  Co.  v. 
Iowa  Cent.  R.  Co.,  (Iowa  1902)  89  N.  W.  Rep. 
1065. 
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ISSUE  (DESCENDANTS). 


By  H.  N.  Eldridge. 


545. 


547. 
548. 


549.    I.  DEFINITION  —  When  a  Word  of  Purchase.  —  See  note  2. 
544.    See  note  I. 

Bastards',  Adopted  Children,  Stepchildren.  —  See  notes  5,  6. 

II.  Issue  Construed  Children  —  1.  In  General,  Issue  Explained  by 
Children  ;  Form  of  Peculiar  Expressions.  —  See  note  2. 

546.     Issue  Explained  by  Children.  —  See  note  3. 

2.  Issue  Correlative  with  Parent.  —  See  note  1. 

III.  Whether  Issue  Is  a  Word  of  Purchase  or  Limitation  — 
1.  In  Deeds  and  Marriage  Articles.  —  See  note  1. 

2.  In  Wills  —  a.  General  Principle — Issue  Compared  with 
Heirs  of  the  Body.  —  See  note  3. 
549.    Word  of  Purchase.  —  See  note  I. 

555.  IV.  Dying  Without  Issue  —  When  Referred  to  Prior  Objects  - 
1.  In  Default  of  Such  Issue  —  Real  Property.  —  See  note  3. 

558.  V.  Dying  Without  Issue  —  Definite  and  Indefinite  Failure  of 
Issue  —  1.  General  Rule.  —  See  note  2. 

560.  See  note  1. 

Intention  Prevails.  —  See  notes  2,  3. 

561.  Personal  Property.  —  See  note  2. 


543.  2.  Issue  as  a  Word  of  Purchase  Coex- 
tensive with  Descendants. —  Hilliker  v.  Bast,  64 
N.  Y.  App.  Div.  552;  Emmet  z.  Emmet,  67  N. 
Y.  App.  Div.  183  ;  Morrow  v.  McMahon,  (Supm. 
Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  348;  Harrison 
v.  McAdam,  (Supm.  Ct.  Spec.  T.)  38  Misc. 
(N.  Y.)  18;  Wilson  v.  Wilson  76  N.  Y.  App. 
Div.  232 ;  Bacon's  Estate,  202  Pa.  St.  535.  See 
also  Travers  v.  Wallace,  93  Md.  507. 

"Issue"  in  Insurance  Policy  Held  to  Include 
Lineal  Descendants.  —  Hemenway  v.  Draper,  91 
Minn.  235. 

544.  1.  Issue  Held  to  Include  Children. — 

Crawford  v.  Clark,  110  Ga.  729;  Gannon  v. 
Peterson,  193  III.  372;  Emmet  v.  Emmet,  67 
N.  Y.  App.  Div.  183;  Morrow  v.  McMahon, 
(Supm.  Ct.  Spec.  T.I  35  Misc.  (N.  Y.)  348; 
McCann  v.  McCann,  197  Pa.  St.  452;  Logan 
v.  Cassidy,  ( S.  Car.  1905)  so  S.  E.  Rep.  794. 
See  also  Harrison  v.  McAdam,  (Supm.  Ct.  Spec. 
T.)  38  Misc.  (N.  Y.)  18. 

5.  Illegitimates  Included.  —  Cherry  v.  Mitchell, 
108  Ky.  1. 

The  term  "  issue  "  may  include  illegitimates 
where  such  appears  to  have  been  the  intent  of 
the  testator.    In  rc  Smilter,  (1903)  1  Ch.  198. 

6.  Adopted  Children  Included  in  the  Term 
"Issue."  — Matter  of  Winchester,  140  Cal.  468. 
See  also  Glascott  v.  Bragg,  m  Wis.  605. 

545.  2.  Issue  Construed  Children.  —  Wright 
v.  Mercein,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N. 
Y.)  417,  quoting  17  Am.  and  Eng.  Encvc.  of 
Law  (2d  ed.)  545  ;  Bacon's  Estate,  202  Pa.  St. 
535.  See  also  Wilson  v.  Wilson,  76  N.  Y.  App. 
Diy.  232. 

540.  3.  Issue  Explained  by  Children.  — Craw- 
ford v.  Clark,  no  Ga.  729;  Emmet  v.  Emmet, 
67  N.  Y.  App.  Div.  183. 


54f.    I.  Issue  Correlative  with  Parents.  — 

See  Heberton  v.  McClain,  135  Fed.  Rep.  226. 

Many  Cases  Have  Criticised.  —  See  Harrison  v. 
McAdam,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N. 
Y.)  18. 

548.  1.  Issue  a  Word  of  Purchase  in  Deed.  — 

Bonner  v.  Bonner,  28  Ind.  App.  147;  Bacon's 
Estate,  202  Pa.  St.  535. 

3.  Prima  Facie  &  Word  of  Limitation.  —  Hilliker 
v.  Bast,  64  N.  Y.  App.  Div.  552 ;  Harrison  v. 
McAdam,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N. 
Y.)  18;  Stouch  v.  Zeigler,  196  Pa.  St.  489; 
McCann  v.  McCann,  197  Pa.  St.  452;  Hill  v. 
Giles,  201  Pa.  St.  215;  Graham  v.  Abbott,  208 
Pa.  St.  68.  See  also  Black  v.  Webb,  72  Ark. 
336;  Gilkie  v.  Marsh,  186  Mass.  336. 

549.  1.  A  Word  of  Purchase. —  Hilliker  v. 
Bast,  64  N.  Y.  App.  Div.  552:  McCann  v.  Mc- 
Cann, 197  Pa.  St.  452;  Hill  v.  Giles,  201  Pa. 
St.  215. 

555.  3.  Real  Property.  —  See  Crawford  v. 
Clark,  no  Ga.  729;  Travers  i'.  Wallace,  93  Md. 
507- 

558.  2.  Indefinite  Failure  of  Issue.  —  Caulk 
v.  Caulk,  3  Penn.  (Del.)  528;  Stone  v.  Bradlee, 
183  Mass.  165  ;  Gilkie  v.  Marsh,  186  Mass.  336; 
Stouch  v.  Zeigler,  196  Pa.  St.  489 ;  Graham  v. 
Abbott,  208  Pa.  St.  68. 

500.  1.  Definite  and  Indefinite  Failure  of 
Issue  Distinguished.  —  Cain  v.  Robertson,  27  Ind. 
App.  198;  Woodlief  v.  Duckwall,  10  Ohio  Cir. 
Dec.  686. 

2.  Intent.  —  Stone  v.  Bradlee,  183  Mass.  165. 
See  also  Cain  v.  Robertson,  27  Ind.  App.  198. 

3.  Definite  Failure  Favored.  —  See  Yocum  v. 
Siler.  160  Mo.  281. 

501.  2.  Court  Not  So  Strictly  Bound  by  the 
Rule.  —  See  Graham  v.  Abbott,  208  Pa.  St.  68. 


795 


5<»l  584        ISSUE  {DESCENDANTS)— JEOPARDY.       Vol.  XVII. 


361.    2.  Without  Having  Issue  -  Before  He  Has  Any  Issue  —  Without  Chil- 
dren    Issue  Alive,  Surviving,  or  Who  Shall  Attain  Twenty-one.  —  See  note  4. 
5<>1.    3.  Without  Leaving  Issue  —  Without  Leaving  Issue  Behind  Him. — 

See  note  1 . 

57  1 .  14.  Gift  Over  for  Life.  —  See  note  2. 
572.    19.  Statutory  Changes.  —  See  note  3. 

.17:1.    VI.  Dying  Without  Issue  Referred  to  Death  in  Lifetime  of 

Testator. —  See  note  1. 
57  I.    See  note  r. 

575.    VII.  Effect  of  Limitation  Over  upon  Preceding  Limitation  — 

1.  Where  Failure  of  Issue  Is  Indefinite.  — See  note  I. 


577.    ITEM.  —  See  note  4. 

57  8.    ITINERANT.  —  See  note  2. 

57!>.    JAPANESE.  —  See  note  2. 

561.  4.  Issue  Surviving.  —  Hill  v.  Giles,  201 
Pa.  St.  215. 

564.  1.  Real  Property  —  Definite  Failure  of 
Issue. —  Metzen  v.  Schopp,  202  111.  275. 

571.  2.  Gift  Over  for  Life  —  Definite  Failure 
of  Issue. — -Stone  v.  Bradlee,  183  Mass.  165. 

574.  3.  Statutes  —  Definite  Failure  of  Issue 
Implied,  —  Harvey  v.  Bell,  (Ky.  1904)  81  S. 
W.  Rep.  671  ;  Middlesex  Banking  Co.  v.  Field, 
84  Miss.  646;  Yocum  v.  Siler,  160  Mo.  281; 
Gannon  v.  Albright,  183  Mo.  239.  See  also 
Smith  v.  Ballard,  (Ky.  1903)  77  S.  W.  Rep. 
714. 

57:?.  1.  Dying  Without  Issue  Referred  to 
Death  in  Lifetime  of  Testator. —  Teal  v.  Richard- 
son, 1 60  Ind.  1 19. 

574.  1.  Not  Referred  to  Death  in  Lifetime  of 
Testator.  — Cooksey  v.  Hill,  106  Ky.  297;  Lewis 
v.  Shropshire,  (Ky.  1902)  68  S.  W.  Rep.  426. 

Other  Contingency.  —  King  v.  King,  215  111. 
113,  quoting  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  574. 

575.  1.  Where  the  Failure  of  Issue  Is  In- 


definite. —  Cain  v.  Robertson,  27  Ind.  App.  198; 
Stouch  v.  Zeigler,  196  Pa.  St.  489;  Graham  v. 
Abbott,  208  Pa.  St.  68. 

577.  4.  Wills. —  Oetjen  v.  Dienimer,  115 
Ga.  1005. 

Appropriation  Bill.  —  In  a  state  constitution 
giving  the  executive  authority  to  select  such  of 
the  many  items  of  a  general  appropriation  bill 
as  he  desires  and  veto  them,  the  word  item 
signifies  a  specific  sum  appropriated  to  a  specific 
purpose  and  not  a  fractional  part  of  said  sum 
thus  appropriated.  Com.  v.  Barnett,  199  Pa.  St. 
161. 

57§.    2.  Itinerant  Vendor.  —  See  West  v. 

Mt.  Sterling,  (Ky.  1901)  65  S.  W.  Rep.  120. 

Residence  in  State.  —  State  v.  Foster,  22  R.  I. 
163. 

Itinerant  Doctor.  — A  dentist  is  not  an  itiner- 
ant doctor,  physician,  or  surgeon  within  a  stat- 
ute taxing  such.  Cherokee  v.  Perkins,  118  Iowa 
4°  5- 

579.    2.  Japanese.  —  Matter  of  Yamashita, 

30  Wash.  234. 


JEOPARDY. 

By  F.  G.  Bamman. 

581.  I.  Definition. — See  note  i. 

582.  IV.  To  What  Classes  of  Offenses  the  Doctrine  Is  Applied  — 

1.  In  General.  —  See  note  5. 

2.  Applicability  to  Actions  for  the  Recovery  of  Statutory  Penalties.  — 

See  notes  7,  9. 

583.  6.  Not  Applicable  to  Provisions  for  Cumulative  Punishment.  —  See 

note  4. 

7.  Exemplary  Damages  as  Affected  by  Doctrine.  —  See  note  5. 

584.  V.  Effect  of  Jeopardy  Attaching  —  2.  The  State  Cannot  Secure  a 

New  Trial.  —  See  note  6. 

581.    1.  Jeopardy  Defined. —  State  v.  Man-  covery  of  Statutory  Penalties.  —  Memphis  v. 

ning,  168  Mo.  418.  Smythe,  104  Tenn.  702. 

5*'2.    5.  Applied  to  Action  for  Malicious  Prose-  58!{.      4.    Cumulative    Punishment.  —  Mc- 

Oition.  —  Schrieber  v.  Clapp,  13  Okla.  215.  Donald  v.  Massachusetts,  180  U.  S.  311. 

7.  Action  Criminal  Though  Civil  in  Form. —  5.  Punitive  Damages. —  See  Latshaw  v.  State, 

Portland  v.  Erickson,  39  Oregon  1.  156  Ind.  194. 

9.  Doctrine  Not  Applicable  to  Actions  for  Re-  584.    6.  State  Cannot  Secure  a  New  Trial 
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JEOPARDY. 


584  590 


584.  VI  What  Constitutes  a  Jeopardy  —  1.  General  Rule  Stated.  —  See 
note  io. 

585.  See  note  I. 

58 G.     A  Preliminary  Examination  Before  a  Committing  Magistrate.  —  See  note  2. 
Where  Magistrate  May  Either  Try  or  Commit.  —  See  note  3. 
Order  upon  Preliminary  Examination  No  Bar  to  a  Second  Preliminary  Examination. 

—  See  note  4. 

Nor  Is  the  Pendency  of  One  Indictment.  —  See  note  6. 

587.  2.  Essential  Elements  under  the  Rule  —  a.  A  COURT  OF  COMPETENT 
Jurisdiction.  —  See  note  i. 

Justice  of  the  Peace  or  Police  Court.  —  See  notes  2,  3. 
Incompetency  of  Judge.  —  See  note  J. 

588.  Acquittal  to  Bar  Prosecution  Must  Be  in  the  County  in  Which  the  Offense  Was 
Committed.  —  See  note  I . 

The  Crime  of  Larceny.  —  See  note  2. 

b.  A  Valid  Indictment  or  Information.  — See  note  4. 

Where  the  Grand  Jury.  —  See  note  5. 

589.  Indictment  or  Information  Defective  in  Form  or  Substance.  —  See  note  I. 
Indictment  Describing  No  Offense  Known  to  the  Law.  —  See  note  2. 
Variance.  —  See  note  3. 

Quashal  or  Dismissal  of  Indictment.  —  See  note  5- 

590.  See  note  I. 


After  Jeopardy  Has  Attached.  —  Portland  v. 
Erickson,  39  Oregon  1. 

584.  10.  When  Jeopardy  Attaches  —  General 
Rule.  —  State  v.  Brown,  110  La.  591;  State  v. 
Taylor,  171  Mo.  465,  quoting  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  548  L 584]  ;  Schrieber 
v.  Clapp,  13  Okla.  215.  See  also  Mahany  v. 
People,  31  Colo.  365. 

585.  1.  Rendition  of  Valid  Verdict  Essential 
to  a  Jeopardy.  —  People  v.  Smith,  172  N.  Y.  210. 

586.  2.  Preliminary  Examination  Before  Com- 
mitting Magistrate.  — ■  Spraggins  v.  State,  139 
Ala.  93  ;  Mooney  v.  People,  96  111.  App.  622 ; 
Van  Buren  v.  State,  65  Neb.  223 ;  State  v. 
Belden,  69  N.  H.  647;  State  v.  Munroe,  (R.  I. 
'9°4)  57  Atl.  Rep.  1057,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  586;  Campbell  v.  State, 
in  Wis.  152.  See  also  People  v.  Harber,  100 
N.  Y.  App.  Div.  317. 

3.  Where  Justice  Has  Jurisdiction  Either  to 
Try  or  to  Commit  Accused.  —  State  v.  Munroe, 
(R.  I.  1904)  57  Atl.  Rep.  1057,  quoting  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  586;  Donald- 
son v.  State,  (Tex.  Crim.  1900)  55  S.  W.  Rep. 
826. 

4.  One  Preliminary  Examination  No  Bar  to 
Another.  —  Sharp  v.  State,  61  Neb.  187. 

6.  Pendency  of  One  Indictment  No  Bar  to 
Another. — Irwin  v.  State,  117  Ga.  706;  State 
v.  Goddard,  162  Mo.  198;  State  v.  Vinso,  171 
Mo.  576;  Roby  v.  State,  61  Neb.  218.  See  also 
People  v.  Bissert,  71  N.  Y.  App.  Div.  118, 
affirmed  172  N.  Y.  643. 

587.  1.  No  Jeopardy  Unless  Court  Has  Juris- 
diction of  Offense. — -Paulsen  v.  People,  195  111. 
507,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  587;  Slate  v.  Jackson,  106  La.  413, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
587;  Ogle  v.  State,  43  Tex.  Crim.  219,  06  Am. 
St.  Rep.  860,  quoting  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  586,  587. 

2.  Justice  of  the  Peace. —  People  v.  Smitb,  143 
Cal.  597;  State  v.  Goetz,  65  Kan.  125;  Cook 


v.  State,  77  Miss.  800 ;  Gibson  v.  State,  (Tex. 
Crim.  1904)  83  S.  W.  Rep.  11 19.  See  also 
Crowder  v.  State,  69  Ark.  330 ;  Reese  v.  State, 
73  Ark.  235. 

3.  Police  Court.  —  State  v.  Belden,  69  N.  H. 
647- 

7.  Judge  Incompetent  by  Reason  of  Relationship 
to.Defendant. — See  Ex  p.  Graham,  43  Tex.  Crim. 
463- 

588.  1.  Acquittal  to  Wrong  County.  —  State 
v.  Bacon,  170  Mo.  161  ;  Homer  v.  State,  (Tex. 
Crim.  1901)  65  S.  W.  Rep.  371.  See  also  State 
v.  Spayde,  110  Iowa  726;  Ex  p.  Moore,  46  Tex. 
Crim.  417. 

2.  Larceny.  —  Van  Buren  v.  State,  65  Neb. 
223. 

4.  Valid  Indictment  or  Information  Essential  to 
Jeopardy.  —  People  v.  Terrill,  133  Cal.  120.  See 
also  Reese  v.  State,  73  Ark.  235. 

5.  Incompetent  Grand  Jury.  —  Ogle  v.  State,  43 
Tex.  Crim.  219,  96  Am.  St.  Rep.  860,  quoting 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
588. 

589.  1.  Fatal  Defect  in  Form  or  Substance. — 

State  v.  Brown,  110  La.  591  ;  State  v.  Holton, 
88  Minn.  171  ;  State  v.  Manning,  168  Mo.  418; 
Hogue  v.  State,  23  Ohio  Cir.  Ct.  567,  quoting 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  588, 
589;  Com.  v.  Allen,  24  Pa.  Co.  Ct.  65. 

2.  Where  Indictment  Describes  No  Offense 
Known  to  the  Law. —  State  v.  Holton,  88  Minn. 
171;  State  v.  Riley,  36  Wash.  441.  See  also 
State  v.  Bogard,  25  Ind.  App.  123. 

3.  Material  Variances.  — ■  See  State  v.  Holton, 
88  Minn.  171. 

5.  Quashal  or  Dismissal  of  Invalid  Indictment. 
—  People  v.  Smith.  143  Cal.  597  ;  State  v.  Tay- 
lor, 171  Mo.  465:  Guinn  v.  State.  (Tex.  Crim. 
1001)  65  S.  W.  Rep.  376.  Sec  also  Fain  v. 
Com..  109  Kv.  545. 

590.  1.  Dismissal  of  Valid  Indictment  With- 
out Defendant's  Consent. —  Turk  v.  State,  140  Ala. 
1 10. 
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."»iM>.    Nolle  Prosequi.  —  See  note  2. 

Whore  a  Demurrer  to  an  Indictment  Is  Sustained.  —  Sec  note  4. 
80  1 .     Acquittal  or  Verdict  and  Judgment  a  Bar  Regardless  of  Validity  of  Indictment.  — ■ 

See  note  3. 

Arrest  of  Judgment  for  Defect  in  Indictment.  —  See  note  5. 

5\\*i.    c.  Issue  Joined. — See  note  3. 

A  Plea  of  Former  Jeopardy.  —  See  note  8. 

d.  A  Legally  Constituted  Jury  Impaneled  and  Sworn.— 

See  notes  9,  10. 

51KI.  3.  Explanations  and  Qualifications  of  the  Rule  —  b.  Unforeseen 
Occurrence  Making  Impossible  the  Rendition  of  a  Valid  Verdict. 

—  See  note  2. 

c.  Acquittal  or  Conviction  Fraudulently  Procured  — 
(2)  Conviction.  —  See  note  7. 

595.  5.  Statutes  Not  Unconstitutional  as  Putting  Twice  in  Jeopardy  — 
a.  Statute  Authorizing  Resentence  After  Reversal  for  Error 
Subsequent  to  Verdict.  —  See  note  i. 

6.  Effect  of  a  Nolle  Prosequi.  —  See  note  4. 

596.  See  note  2. 

VII.  Identity  of  Offenses —  1.  In  General.  —  See  notes  5,  6. 


590.  2.  Entry  of  Nolle  Prosequi.  —  McNish 
V.  State,  (Fla.  1904)  36  So.  Rep.  175. 

4.  Demurrer  to  Indictment  Sustained.  —  Brown 
v.  State,  109  Ga.  570.  See  also  People  v.  Lee 
Look,  143  C'al.  216;  People  v.  Krivitzky,  60 
N.  Y.  App.  Div.  307,  affirmed  168  N.  Y. 
182. 

Under  Statutes  in  Several  States.  —  People  v. 
Bissert,  71  N.  Y.  App.  Div.  118,  affirmed  172 
N.  Y.  643- 

Granting  a  Motion  to  Direct  a  Verdict  for  the 

defendant  before  the  introduction  of  any  evi- 
dence has  the  same  effect  as  sustaining  a  de- 
murrer to  the  indictment.  State  v.  Sherman,  71 
Ark.  349. 

591.  3.  Acquittal.— Tufts  v.  State,  41  Fla. 
663. 

5.  A  Writ  of  Prohibition  has  the  same  effect 
as  an  arrest  of  judgment.  People  v.  Terrill,  132 
Cal.  497. 

59'2.    3.   Prince  v.  State,  140  Ala.  158. 

8.  Plea  of  Former  Jeopardy.  —  State  v.  Ells- 
worth, 131  N.  Car.  773,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  502. 

9.  Legally  Constituted  Jury.  —  State  v.  Bates, 
22  Utah  65,  83  Am.  St.  Rep.  768. 

Where  the  Defendant  Cannot  Waive  a  Trial  by 
Jury  a  conviction  by  a  judge  without  a  jury 
does  not  constitute  a  jeopardy.  State  v.  Jack- 
son. 106  La.  413. 

10.  Jury  Impaneled  and  8worn.  —  Schrieber  v. 
Clapp,  13  Okla.  215;  Tomasscn  v.  State,  112 
Tenn.  596. 

59?.  2.  No  Jeopardy  Where  Valid  Verdict 
Impossible.  —  Com.  v.  Gabor,  209  Pa.  St.  201  ; 

People  v.  Hutchings,  (Mich.  1904)  100  N.  W. 
Rep.  753,  11  Detroit  Leg.  N.  367;  Woodward 
v.  State,  42  Tex.  Crim.  188.  See  also  Com.  v. 
Lutzj  200  Pa.  St.  226. 

No  Jeopardy  Where  Jury  Discharged  for  Mis- 
conduct. —  In  re  Ascher,  130  Mich.  540,  9  De- 
troit Leg.  N.  129. 

Mistrial  Erroneously  Declared  —  Jeopardy.  — 
Oliveros  v.  State,  120  Ga.  237. 

7.  No  Jeopardy  from  Conviction  Fraudulently 


Procured.  — ■  Caldwell  v.  State,  69  Ark.  322,  70 
Ark.  74;  De  Bord  v.  People,  27  Colo.  377,  83 
Am.  St.  Rep.  89;  State  v.  Moore,  136  N.  Car. 
581.    See  also  Peters  v.  Koepke,  150  Ind.  35. 

595.  1.  See  Murphy  v.  Massachusetts,  177 
U.  S.  155. 

4.  Entry  of  Nolle  Prosequi  Before  Jeopardy 
Attaches. —  See    State   v.    Goddard,    162  Mo. 

198. 

596.  2.  See  Com.  v.  Kohl,  17  Lane.  L.  Rev. 
159. 

5.  Both  Act  and  Crime  Must  Be  Identical  — 

United  States.  —  Bliss  v.  U.  S.,  105  Fed.  Rep. 
508,  44  C.  C.  A.  324;  In  re  Stubbs,  133  Fed. 
Rep.  10 1 2.  See  also  Carter  v.  McClaughry, 
183  U.  S.  365. 

California.  —  See  People  v.  Devlin,  143  Cal. 
128. 

Delaware.  —  State  v.  Day,  (Del.  1904)  58  Atl. 
Rep.  946. 

Florida.  —  Wallace  v.  State,  41  Fla.  547. 

Kentucky.  —  See  Mann  v.  Com.,  80  S.  W. 
Rep.  438,  25  Ky.  L.  Rep.  2281. 

Mississippi.  —  Carroll  v.  State,  80  Miss.  349 ; 
Huffman  v.  State,  84  Miss.  479. 

Missouri.  —  State  v.  Gustin,  152  Mo.  108. 
See  also  State  v.  Laughlin,  180  Mo.  342. 

New  York.  —  See  People  v.  Satchwell,  61  N. 
Y.  App.  Div.  314. 

South  Carolina.  —  State  v.  Switzer,  65  S. 
Car.  187. 

Texas.  —  Hunt  v.  State,  (Tex.  Crim.  1901)  60 
S.  W.  Rep.  965  ;  Miller  v.  State,  (Tex.  Crim. 
1903)  72  S.  W.  Rep.  856;  Griffey  v.  State, 
(Tex.  Crim.  1900)  56  S.  W.  Rep.  52.  See  also 
Taylor  v.  State,  41  Tex.  Crim.  564;  Ford  v. 
State,  (Tex.  Crim.  1900)  56  S.  W.  Rep.  918; 
Keaton  v.  State,  41  Tex.  Crim.  621  ;  Adams  v. 
State,  (Tex.  Crim.  1901)  62  S.  W.  Rep.  1059. 

6.  Same  in  Law  and  Fact. —  People  v.  Kerrick, 
144  Cal.  46;  Gully  v.  State,  116  Ga.  527,  citing 
77  Am.  and  Eng.  Encyc.  of  Lw  (2d  ed.)  596; 
Miller  v.  State,  33  Ind.  App.  509;  State  v. 
Taylor,  133  N.  Car.  755;  State  v.  Hankins,  136 
N.  Car.  621. 
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507.  Gambling  and  Keeping  a  Gambling  House  Distinct  Crimes. —  See  note  I. 

2.  Test  of  Identity.  —  See  note  3. 

508.  That  Evidence  Tending  to  Establish  the  Guilt  of  the  Accused. —  See  note  I. 
Effect  of  Variance  in  the  Facts  Alleged  in  the  Two  Indictments.  —  See  note  §• 

3.  Where  One  Crime  Includes  Another  —  a.    PROSECUTION  FOR 
Higher  as  Bar  to  Prosecution  for  Lower.  —  See  note  7. 

500.     Murder  and  Manslaughter.  —  See  note  2. 

Murder  and  Assault.  —  See  notes  3,  4. 

b.  Prosecution  for  Lower  as  Bar  to  Prosecution  for 
Higher.  —  See  note  7. 

000.  Assault  and  Higher  Offenses  Comprehending  It.  —  See  notes  4,  5. 

Conviction  for  Assault,  Death  Supervening,  No  Bar  to  Prosecution  for  Murder  or 
Manslaughter.  —  See  note  6. 

001.  Commission  of  Crime  and  Conspiracy  to  Commit  It.  —  See  notes  2,  3. 

c.  Conviction  of  Lower  on  Prosecution  for  Higher.  —  See 

note  4. 


597.    1.  Gaming  and  Keeping  Gaming  House. 

—  State  v.  White,  123  Iowa  425. 

3.  Usual  Test  of  Identity — United  States. — 
See  Carter  v.  McClaughry,  183  U.  S.  365. 

Alabama.  —  Hall  v.  State,  134  Ala.  90. 

Connecticut.  —  See  State  v.  Vandemark,  77 
Conn.  201. 

Florida.  —  See  Wallace  v.  State,  41  Fla.  547. 

Georgia.  —  Gully  v.  State,  116  Ga.  527, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  597.  See  also  Mcintosh  v.  State,  116  Ga. 
543- 

Indiana.  —  Miller  v.  State,  33  Ind.  App.  509, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
S96  [597]-  See  also  State  v.  Rosenbaum,  23 
Ind.  App.  236,  77  Am.  St.  Rep.  432. 

Iowa.  —  State  v.  White,  123  Iowa  425. 

Kentucky.  —  Cawein  v.  Com.,  no  Ky.  273. 

Louisiana.  —  State  v.  Heard,  107  La.  60. 

Nczv  York.  —  People  v.  Satchwell,  61  N.  Y. 
App.  Div.  314,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  597. 

North  Carolina.  —  See  State  V%  Hankins,  136 
N.  Car.  621. 

Pennsylvania.  —  Com.  v.  Hazlett,  14  Pa. 
Super.  Ct.  352. 

South  Carolina.  —  State  v.  Switzer,  65  S.  Car. 
187,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  597- 

South  Dakota.  —  See  State  v.  Caddy,  15  S. 
Dak.  167,  91  Am.  St.  Rep.  666. 

In  Texas.  —  Stevens  v.  State,  (Tex.  Crim. 
1900)  58  S.  W.  Rep.  96;  Keaton  v.  State,  41 
Tex.  Crim.  621.  See  also  Taylor  v.  State,  41 
Tex.  Crim.  564. 

Acquittal  of  Crime  No  Bar  to  Prosecution  for 
Alleged  Perjury  in  Denying  Its  Commission.  — 
State  v.  Vandemark,  77  Conn.  201  ;  People  v. 
Albers,  (Mich.  1904)  100  N.  W.  Rep.  908,  11 
Detroit  Leg.  N.  441  ;  Wadlington  v.  Com.,  59 
S.  W.  Rep.  85 1,  22  Ky.  L.  Rep.  1108. 

59  W.  1.  Criminating  Evidence  at  Trial  for 
Another  Offense. —  Hohn  v.  Baker,  105  La.  373. 

5.  When  Variance  Will  Prevent  Former  Prose- 
cution from  Being  a  Bar.  —  Gallagher  v.  People, 
211  111.  158,  affirming  O'Donnell  v.  People,  no 
111.  App.  250;  Riffe  v.  Com.,  (Ky.  1900)  56  S. 
W.  Rep.  265  ;  Carter  v.  Com.,  76  S.  W.  Rep. 
337.  25  Ky.  L.  Rep.  688  ;  State  v.  Council,  58 
S.  Car.  368;  Sapp  v.  State,  (Tex.  Crim.  1903) 
77  S.  W.  Rep.  456;  Lovelace  v.  State,  45  Tex. 


Crim.  261.  See  also  McNish  v.  State,  (Fla. 
I9°4)  36  So.  Rep.  176;  Gully  v.  State,  116  Ga. 
527. 

7.  Prosecution  for  Higher  Degree  Bars  Prosecu- 
tion for  Lower. —  See  Pat  v.  State,  116  Ga.  92. 
Compare  Pickett  v.  State,  43  Tex.  Crim.  1. 

599.  2.  Prosecution  for  Murder  Bars  Indict- 
ment for  Manslaughter.  —  See  Turner  v.  State, 
41  Tex.  Crim.  329. 

3.  Acquittal  for  Murder  as  Bar  to  Prosecution 
for  Assault.  —  See  Richardson  v.  State,  79  Miss. 
289. 

4.  State  v.  Caddy,  15  S.  Dak.  167,  91  Am. 
St.  Rep.  666. 

7.  Prosecution  for  Lower  Bar  to  Prosecution  for 
Higher.  —  Storrs  v.  State,  129  Ala.  101  ;  Flynn 
v.  State,  43  Tex.  Crim.  407. 

600.  4.  Aggravated  Assault.  —  State  v.  Ble- 
vins,  134  Ala.  213,  92  Am.  St.  Rep.  22;  State 
v.  Fagg,  125  N.  Car.  609.  See  also  State  v. 
Gustin,  152  Mo.  108;  Heinen  v.  State,  (Tex. 
Crim.  1903)  74  S.  W.  Rep.  776. 

Conviction  of  Aggravated  Assault  a  Bar  to 
Indictment  for  Assault  with  Intent  to  Kill.  — 
People  v.  McDaniels.  137  Cal.  192,  92  Am.  St. 
Rep.  81. 

Assault  and  Bobbery.  —  See  Keaton  v.  State, 
41  Tex.  Crim.  621. 

A  Conviction  of  Assault  and  Battery  Before  a 
Justice  is  held  in  Mississippi  to  be  no  bar  to 
a  prosecution  for  felonious  assault,  where  the 
justice  has  no  jurisdiction  ovi?r  the  latter  of- 
fense.   Huffman  V.  State,  84  Miss.  479. 

A  Conviction  for  an  Affray  is  not  a  bar  to  a 
prosecution  for  an  aggravated  assault.  Stepp 
V.  State,  (Tex.  Crim.  1903)  77  S.  W.  Rep.  787. 

5.  Assault  and  Mayhem. —  Stale  v.  Durbin,  32 
Wash.  289,  citing  17  Am.  and  Eng.  Encyc.  op 
Law  (2d  ed.l  599-601. 

6.  Prosecution  for  Murder  or  Manslaughter 
After  Conviction  for  Assault  and  Death  of  Injured 
Person. —  McNulty  v.  State,  tio  Tenn.  482. 

<iOI.  2.  Prosecution  for  Conspiracy  to  Commit 
Crime  No  Bar  to  Prosecution  for  Commission  of 
Crime. —  Wallace  v.  State.  41  Fla.  sjy. 

3.  Conviction  of  Crime  No  Bar  to  Prosecution 
for  Conspiracy  to  Commit  It. —  Ferguson  v.  State, 
141  Ala.  20;  Bailey  v.  State,  42  .Tex  Crim. 
289. 

4.  Conviction  of  Lesser  Offense  on  Prosecution 
for  Higher. —  Ex  p.  Moore,  46  Tex.  Crim.  417. 
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OO  1  .     Thus  a  Conviotion  for  Manslaughter  on  an  Indictment  for  Murder.  —  See  note  5- 
So  a  Conviotion  of  Murder  in  the  Second  Degree.  — ■  See  note  6. 

d.  Where  Higher  Crime  Is  a  Felony  and  Lower  a  Mis- 
demeanor. —  See  note  9. 


609. 


04>:i. 


Stated. 


601. 

605. 

See  note 


See  note  I. 

4.  Where  One  Act  Includes  Several  Crimes.  —  See  note  2. 
Acts  Closely  Connected  in  Point  of  Time.  —  See  note  I . 

5.  Several   Prosecutions   for   Single   Crime   Prohibited  —  a.  RULE 

-  See  note  2. 

b.  Rule  Applied  to  Continuing  Offenses.  —  See  note  3. 

Continuous  Keeping  of  a  Gaming  or  Disorderly  House.  —  See  note  6. 
A  Conviction  for  Making  a  Sale  on  Sunday.  —  Sec  note  I . 
Desertion.  —  See  note  2. 

8.  One  Act  Violating  Both  a  State  Law  and  a  Municipal  Ordinance.  — 


9.  One  Act  Violating  Both  a  Military  and  General  Law.  —  See  note  3. 
VIII.  Waiver  of  Objection  to  a  Second  Jeopardy  —  1.  In  General. 

—  See  note  4. 

2.  Motion  to  Quash  Indictment.  —  See  note  5. 

3.  Acquittal  Directed  at  Defendant's  Request  for  Defect  in  Indictment. 

—  See  note  6. 

6O6.    6.  Failure  to  Have  Defective  Verdict  Perfected.  —  See  note  1. 
7.  Waiver  After  Verdict  —  a.  In  General.  —  See  note  2. 


See  also  People  v.  McDaniels,  137  Cal.  192,  92 
Am.  St.  Rep.  81. 

601.  5.  Conviction  of  Manslaughter  on  Indict- 
ment for  Murder.  —  See  Powers  v.  State,  83 
Miss.  691  ;  People  v.  McFarlane,  138  Cal. 
481. 

6.  Conviction  of  Murder  in  Second  Degree  on 
Indictment  for  Murder  in  First  Degree.  —  See 

Coleman  v.  State,  43  Tex.  Crim.  280. 

9.  Huffman  v.  State,  84  Miss.  479;  Gibson  v. 
State.  (Tex.  Crim.  1904)  83  S.  W.  Rep.  it  19. 
See  also  Cook  v.  State,  77  Miss.  800.  But  see 
Jackson  v.  State,  136  Ala.  96. 

iH)'Ji.  1.  Prosecution  for  Felony  —  Conviction 
for  Misdemeanor.  —  See  State  v.  Armstrong,  29 
Wash.  57. 

2.  Prosecution  for  a  Crime  No  Bar  to  Prosecu- 
tion for  Another  Crime  Embraced  in  Same  Act.  — 

Hall  v.  State,  134  Ala.  90;  Mcintosh  v.  State, 
116  Ga.  543;  State  v.  Wold,  96  Me.  401. 

Where  a  Murder  and  an  Assault  Were  Com- 
mitted at  one  and  the  same  time,  on  different 
persons,  an  acquittal  of  the  former  will  not  bar 
a  prosecution  for  the  latter.  Kelley  v.  State, 
43  Tex.  Crim.  40. 

603.  1.  Acts  Closely  Connected  in  Point  of 
Time. —  Mann  v.  Com.,  80  S.  W.  Rep.  438,  25 
Ky.  L.  Rep.  2281,  quoting  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  603  ;  Dunn  v.  State, 
43  Tex.  Crim.  25.  See  also  Pilcher  v.  U.  S., 
(C.  C.  A.)  113  Fed.  Rep.  248. 

2.  Single  Crime  Cannot  Be  Prosecuted  in  Parts. 
—  State  v.  Rosenbaum,  23  Ind.  App.  236,  77 
Am.  St.  Rep.  432 ;  Carman  v.  Com.,  76  S.  W. 
Rep.  1078,  25  Ky.  L.  Rep.  1048  ;  Cawein  v.  Com., 
no  Ky.  273;  State  V.  Moore,  86  Minn.  422; 
Com.  v.  Allegheny  Valley  R.  Co.,  21  Pa.  Super. 
Ct.  188. 

3.  Continuing  Offenses. —  Bryant  v.  State,  72 
Ark.  419;  McWilliams  v.  State,  110  Ga.  290; 
Cawein  v.  Com.,  no  Ky.  273;  State  v.  Martin, 
23  R.  I.  146,  citing  17  Am.  and  Eng.  Encyc.  of 


Law  (2d  ed.)  603,  604.  See  also  State  v.  Broe- 
der,  90  Mo.  App.  169. 

Conviction  for  Engaging  in  Business  Without 
License.  —  State  v.  Roberson,  136  N.  Car.  591. 

6.  House  of  111  Fame. —  See  Hohn  v.  Baker,  105 
La.  373. 

604.  1.   Making   Sales   on   Sunday.  —  See 

State  v.  Heard,  107  La.  60. 

2.  Conviction  for  Desertion  Bar  to  Subsequent 
Prosecution  for  Same  Desertion. —  State  v.  Miller, 
90  Mo.  App.  131.  See  also  Com.  v.  Pickett, 
io  Kulp  (Pa.)  68. 

605.  2.  State  v.  Muir,  164  Mo.  610;  State 
v.  Taylor,  133  N.  Car.  755;  State  v.  Sanders, 
68  S.  Car.  192.  See  also  Respass  v.  Com.,  107 
Ky.  130;  Lucas  v.  Com.,  82  S.  W.  Rep.  440,  26 
Ky.  L.  Rep.  740. 

3.  Act  Criminal  Both  by  Military  and  General 
Law.  — In  re  Stubbs,  133  Fed.  Rep.  1012,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  604, 
605. 

4.  Consent  to  Try  Before  Inferior  Court  —  Act 
Regulating  Such  Trials  Binding.  —  Mahany  v. 
People,  31  Colo.  365,  quoting  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  605. 

5.  Waiver  Implied  from  Motion  to  Quash  In- 
dictment. —  Miller  v.  State,  33  Ind.  App.  509. 

8.  Acquittal  Directed  at  Defendant's  Request.  — 
State  v.  Sherman,  71  Ark.  349;  State  v.  Holton, 
88  Minn.  171. 

606.  1.  Waiver  Implied  from  Failure  to  Have 
Defective  Verdict  Perfected.  —  Mahany  v.  People, 
31  Colo.  365,  quoting  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  605;  Waddle  v.  State,  112 
Tenn.  556. 

2.  When  a  Waiver  Will  Be  Implied  After 
Verdict  —  Georgia.  —  Taylor  v.  State,  no  Ga. 
150. 

Kentucky.- — Fain  v.  Com.,  109  Ky.  545. 
Mississippi.  —  See  Powers       State.  83  Miss. 
691. 

New  York.  —  People  v.  Wheeler,  79  N.  Y. 


Soo 
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607.  But  Where  the  Court  on  Its  Own  Motion.  —  See  note  2. 

608.  b.  Effect  of  Arrest  of  Judgment  —  (2)  In  Jurisdictions  Where 
the  Judgment  Cannot  Be  Reversed.  —  See  note  2. 

c.  Limitation  of  the  Waiver  —  (2)  Where  Verdict  Acquits  in 

Part  and  Convicts  in  Part  —  Conviction  under  Some  Counts  and  Acquittal  under  Others.  — ■ 
See  note  4. 

(3)  Where  Verdict  Is  Silent  as  to  Part  of  Offenses  Charged.  —  See 

note  7. 

609.  [JERKING.  —  See  note  la.] 

613.  JEWEL  —  JEWELRY.  —  See  note  7. 

614.  JOIN.  —  See  note  4. 

615.  JOINT  —  JOINTLY.  —  See  note  1 . 


App.  Div.  396.  See  also  People  v.  Shields, 
(Supm.  Ct.  Spec.  T.)  34  Misc.  ON.  Y.)  256. 

Texas.  — .  Brown  v.  State,  43  Tex.  Crira.  272 ; 
Harvey  v.  State,  (Tex.  Crim.  1901)  64  S.  W. 
Rep.  1039  ;  Chambers  v.  State,  44  Tex.  Crim.  61. 
See  also  Coleman  v.  State,  43  Tex.  Crim.  280. 

Virginia.  —  See  Watts  v.  Com.,  99  Va.  872. 

607.  2.  Coust  Acting  of  Its  Own  Motion.  — 
State  v.  Parish,  43  Wis.  395. 

608.  2.  Effect  of  Arrest  in  Jurisdictions  Where 
the  Judgment  Cannot  Be  Reversed.  —  See  People 
v.  Mooney,  132  Cal.  13. 

4.  Conviction  on  Some  Counts  and  Acquittal  on 
Others.  —  Where  a  finding  of  guilty  on  the 
second  count  is  inconsistent  with  a  finding  of 
not  guilty  on  the  first,  the  defendant  cannot 
be  again  tried  on  the  second  count,  as  he  is 
deemed  to  be  acquitted  on  both  counts.  State 
v.  Headrick,  179  Mo.  300. 


Same  Offense  Charged  in  Several  Counts.  — 

State  v.  Balsley,  159  Ind.  395,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  608. 

7.  Guilty  of  Some  Offenses  and  Silent  as  to 
Residue.  — George  v.  State,  59  Neb.  163.  See 
also  McGuire  v.  State,  2  Ohio  Cir.  Dec.  318. 

609.  la.  "By  Jerking  a  Car  In  is  meant 
giving  it  a  jerk  with  the  engine  and  letting  it 
run  without  the  engine  being  attached  to  it." 
Louisville,  etc.,  R.  Co.  v.  Logsdon,  114  Ky.  746. 

613.  7.  Revenue  Laws.  —  Bader  v.  U.  S., 
116  Fed.  Rep.  541. 

614.  4.  Husband  and  Wife. —  Nolan  v. 
Moore,  96  Tex.  341. 

615.  1.  The  Joint  Heirs  of  two  persons 
named  in  a  trust  deed  are  the  heirs  of  both  at 
the  death  of  the  survivor.  Gardiner  v.  Fay,  182 
Mass.  492. 


JOINT  EXECUTORS  AND  ADMINISTRATORS. 

By  Alfred  Pizey. 

617.    II.  General  Principles  —  1.  Unity  of  Person.  —  See  note  n. 
61  S.    2.  Unity  of  Estate.  —  See  notes  4,  5. 
610.    See  note  1. 

III.  Bonds  —  1.  Joint  Bonds  —  a.  When  Allowable.  —  See  note  3. 
b.  Effect  of  Joint  Bond.  —  See  note  5. 

620.    2.  Separate  Bonds.  —  See  notes  2,  3. 

IV.  Powers  and  Liabilities  —  1.  Administrative  Acts  in  General.  — 
—  See  notes  4,  5. 


617.  11.  Joint  Executors  Constitute  but  One 
Person  in  Law.  —  Cross  v.  Long,  66  Kan.  293  ; 
Hosch  Lumber  Co.  v.  Weeks,  123  Ga.  336. 

61 U.  4.  Doctrine  of  Survivorship  —  Death  of 
Corepresentative. — -Matter  of  Steencken,  51  N.  Y. 
App.  Div.  417,  30  Civ.  Pro.  (N.  Y.)  329;  Matter 
of  Trask,  (Surrogate  Ct.)  27  Civ.  Pro.  (N.  Y.) 
7;  Fitzgerald  v.  Standish,  102  Tenn.  383;  Ter- 
rell v.  McCown,  91  Tex.  231. 

5.  Renunciation  by  Coexecutor.  —  See  Jewett 
v.  Turner,  172  Mass.  496. 

610.  1.  Removal  of  Corepresentative. —  Gil- 
more  v.  Gilmore,  59  Kan.  ig  ;  Hatt  v.  Rich,  59 
N.  J.  Eq.  492;  Knight  v.  Hamaker,  33  Oregon 
1S4- 

3.  Right  to  Give  Joint  Bonds  —  Discretion  of 
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Court.  —  Chamberlain  v.  Anthony,  21  R,  I. 
33i- 

5.  Joint  Bond  —  Parties  Liable  as  Sureties  for 
Each  Other.  —  Yakel  v.  Yakel,  96  Md.  240 ; 
Speise's  Estate,  21  Lane.  L.  Rev.  185  ;  Municipal 
Ct.  v.  Whaley,  25  R.  I.  289.  105  Am.  St.  Rep.  890. 

620.  2.  Separate  Bonds  Allowable  Though 
Not  Expressly  Authorized  by  Statute.  —  But  in 
Rhode  Island  the  usual  practice  is  to  give  joint 
and  several  bonds.  Municipal  Ct.  v.  Whaley, 
25  R.  I.  289,  105  Am.  St.  Rep.  890. 

3.  Joint  and  Several  Bonds  —  Actions  Inter  Se. 
—  Municipal  Ct.  v.  Whaley,  25  R.  I.  289,  105 
Am.  St.  Rep.  890. 

4.  Each  Representative  Has  Full  Power  Over 
Estate,  —  In  re  Houghton,  (1904)  1  Ch.  622. 
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691.    See  notes  i,  2,  4,  5. 

Distinction  Between  Acts  Done  as  Executor  and  Those  Done  as  Trustee.  —  See 

note  2. 

4.  Sale  of  Real  Estate  under  Order  of  Court.  —  See  notes  6,  7. 
6.  Waiver  of  Statute  of  Limitations  —  c.  Acknowledgment  of 
ok  1'komisk  to  l'AY  Debts  —  (i)  Rule  in  England.  —  See  note  7. 
(2)  Rule  in  United  States.  —  See  note  9. 
it'ifi.    See  note  2. 

8.  Liability  of  One  for  Acts  of  Others  —  a.  General  Rule.  —  See 

note  6. 
696. 


See  note  I. 
b.  Exceptions  to  General  Rule- 
in  Possession  of  Assets.  —  See  note  2. 


(1)  Putting  Corepresentative 


Employment  of  Attorney  by  One  of  Several  Ex- 
ecutors. —  Arkenburgh  v.  Arkenburgh,  (Supm. 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  760,  affirmed 
without  opinion  49  N.  Y.  App.  Div.  636,  176 
N.  Y.  551. 

620.  5.  Statutory  Provisions  —  New  York  — 

Matter  of  Hoagland,  51  N.  Y.  App.  Div.  347,  af- 
firmed without  opinion  164  N.  Y.  573  ;  Matter  of 
Bodkin,  88  N.  Y.  App.  Div.  33  ;  Matter  of  Stein, 
(Surrogate  Ct.)  33  Misc.  (N.  Y.)  542.  And  see 
Matter  of  Freligh,  (Surrogate  Ct.)  42  Misc. 
(N.  Y.)  11. 

621.  1.  Collection  of  Assets.  —  Arkenburgh 
V.  Arkenburgh,  (Supm.  Ct.  Spec.  T.)  27  Misc. 
(N.  Y.)  760,  affirmed  without  opinion  49  N.  Y. 
App.  Div.  636,  176  N.  Y.  551. 

2.  Compositions  —  Claim  of  Coexecutor.  —  In  re 
Houghton,  (1904)  1  Ch.  622. 

4.  Pledge  to  Secure  Individual  Debts.  —  Schell 
v.  Deperven,  198  Pa.  St.  591,  600. 

5.  Power  to  Dispose  of  Assets.  —  Arkenburgh 
v.  Arkenburgh,  (Supm.  Ct.  Spec.  T.)  27  Misc. 
(N.  Y.)  760,  affirmed  without  opinion  49  N.  Y. 
App.  Div.  636,  176  N.  Y.  551. 

Where  a  Joint' Account  Is  Opened  at  a  Bank 
by  three  executors,  two  of  them  have  no  au- 
thority to  pay  out  such  funds  against  the  pro- 
test of  the  third.  Allen  v.  Louisiana  Nat.  Bank, 
50  La.  Ann.  366. 

A  Deed  Executed  by  One  Executor  Only  is  void' 
where  all  have  qualified  and  are  acting.  Brown 
v.  Doherty,  93  N.  Y.  App.  Div.  190  ;  Mohn  v. 
King.  41  N.  Y.  App.  Div.  611.  See  also  Hosch 
Lumber  Co.  v.  Weeks,  123  Ga.  336. 

023.  2.  Distinction  Between  Acts  Done  as 
Executor  and  Those  Done  as  Trustee.  —  Hosch 
Lumber  Co.  v.  Weeks,  123  Ga.  336 

6.  Sales  under  Orders  of  Court  —  Joint  Action 
Required.  —  Kreider's  Estate,  17  Lane.  L  Rev. 
201. 

7.  Joint  Action  Held  Not  Necessary.  —  Broom's 
Estate,  17  Lane.  L.  Rev.  404,  14  York  Leg. 

Rec.  (Pa.)  95. 

624.  7.  Effect  of  Promise,  etc.,  by  One  Ex- 
ecutor or  Administrator  Regulated  by  Statute.  — 

See  Astbury  v.  Astbury,  (1898)  2  Ch.  111. 

9.  In  New  York.  —  But  see  Matter  of  Bradley, 
(Surrogate  Ct.)  25  Misc.  (N.  Y.)  261,  affirmed 
42  N.  Y.  App.  Div.  301. 

Although  a  part  payment  is  made  by  one  of 
two  corepresentatives  without  the  consent  of 
the  ether,  it  will  save  the  obligation  from  the 
operation  of  the  statute  of  limitations  up  to  that 
time.     Hamlin  v.  Smith,  7?  N,  Y.  App.  Div. 


601,  quoting  Heath  v.  Grenell,  61  Barb.  (N.  Y.) 
190. 

625.  2.  Promise  by  One  Held  Binding  on 
Others. —  See  Hewes  v.  Hurff,  69  N.  J.  L. 
263. 

6.  One  Not  Ordinarily  Liable  for  Acts  or  Omis- 
sions of  Others  —  New  Jersey.  —  King  v.  Foers- 
ter,  61  N.  J.  Eq.  584. 

New  York.  —  Farmers'  L.  &  T.  Co.  v.  Pen- 
dleton, 179  N.  Y.  486,  reversing  judgment  90  N. 
Y.  App.  Div.  607,  which  affirmed  (Supm.  Ct. 
Spec.  T.)  37  Misc.  (N.  Y.)  256;  Matter  of 
Smith,  46  N.  Y.  App.  Div.  318,  affirmed  on 
opinion  below  166  N.  Y.  620;  Matter  of  Adams, 
51  N.  Y.  App.  Div.  619,  modifying  (Surrogate 
Ct.)  30  Misc.  (N.  Y.)  184,  affirmed  without 
opinion  166  N.  Y.  623;  Matter  of  Barrett,  58 
N.  Y.  App.  Div.  45  ;  Palmer  v.  Ward,  91  N.  Y. 
App.  Div.  449;  Matter  of  Hunt,  (Surrogate 
Ct.)  38  Misc.  (N.  Y.)  613,  reversed  on  other 
grounds  88  N.  Y.  App.  Div.  52 ;  Matter  of 
Johnson,  (Surrogate  Ct.)  42  Misc.  (N.  Y.)  651. 
See  also  Matter  of  Campbell,  (Surrogate  Ct.) 
21  Misc.  (N.  Y.)  133. 

Pennsylvania.  —  Myer  v.  Myer,  187  Pa.  St. 
247,  42  W.  N.  C.  (Pa.)  445  ;  Mueller's  Estate, 
8  Pa.  Dist.  70,  affirmed  190  Pa.  St.  601  ;  Gra- 
ham's Estate,  8  Pa.  Dist.  479,  22  Pa.  Co.  Ct. 
540;  Ripple's  Estate,  9  Kulp  (Pa.)  66,  112. 

In  Tennessee  corepresentatives  are  jointly  lia- 
ble for  a  devastavit  committed  by  one  of  them, 
but  the  one  who  receives  the  assets  and  is 
guilty  is  primarily  liable.  Boring  v.  Jobe, 
(Tenn.  Ch.  1899)  53  S.  W.  Rep.  763,  citing 
Adams  v.  Gleaves,  10  Lea  (Tenn.)  367. 

An  Executor  Is  Not  Chargeable  with  Interest 
for  delay  in  distributing  funds  for  a  period 
during  which  the  funds  were  in  the  custody 
and  control  of  his  coexecutor,  whether  with  or 
without  his  consent ;  but  only  from  the  time 
when  they  came  into  his  possession.  In  rc 
Starr,  190  Pa.  St.  162,  citing  Fesmire's  Estate, 
134  Pa.  St.  67,  19  Am.  St.  Rep.  676. 

626.  1.  Executor  Not  Acting  as  Such. — 
Matter  of  Hoagland,  79  N.  Y.  App.  Div.  56 : 
Matter  of  Hunt,  (Surrogate  Ct.)  38  Misc.  (N. 
Y.)  613,  reversed  on  other  grounds  88  N.  Y. 
App.  Div.  52;  Bickley's  Estate,  13  Pa.  Dist. 
323. 

Acts  Not  Constituting  Receipt   of  Funds.  — 

Matter  of  Provost,  87  N.  Y.  App.  Div.  86.  See 
also  Matter  of  Johnson,   (Surrogate   Ct.)  42 
Misc.  (N.  Y.)  651. 
2.  Contributing  \o  pevas^ayits  —  Enabling  Rep- 
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627.  If  Good  Reasons  Exist.  —  See  note  2. 

628.  Merely  Passive  Conduct.  —  See  note  4. 
Representative  Not  Assuming  to  Act.  —  See  note  5- 

629.  (2)  Acquiescence  in  or  Negligence  Contributing  to  Breach  of  Trust. 
—  See  note  2. 

630.  (3)  Effect  of  Giving  Joint  Receipts.  —  See  note  2. 
(4)  Effect  of  Making  Joint  Inventory.  —  See  note  3. 
c.  Joint  Acts.  —  See  note  5. 

e.  Remedy  of  Representative  Charged  with  Another's 
Default.  —  See  note  7. 

631.  9.  Actions  —  tf.  Actions  By  and  Against  Third  Persons  — 
(1)  At  Law.  —  See  notes  2,  3. 

Where  the  Action  Is  Against  Executors  or  Administrators.  —  See  note  5- 
(2)  In  Equity.  —  See  note  7. 

632.  See  note  1. 

b.  Actions  Inter  Se  —  At  Law.  —  See  notes  3,  4,  5. 


resentative  in  Default  to  Obtain  Possession  of  Assets. 

— ■  Grundy  v.  Drye,  104  Ky.  825  ;  Meldon  v. 
Devlin,  31  N.  Y.  App.  Div.  146,  affirmed  167  N. 
Y.  573  ;  Matter  of  Provost,  87  N.  Y.  App.  Div. 
86;  Matter  of  Johnson,  (Surrogate  Ct.)  42 
Misc.  (N.  Y.)  651  ;  Matter  of  Dougherty,  (Sur- 
rogate Ct.)  43  Misc.  (N.  Y.)  468;  Lowe  v. 
Shields,  (1902)  1  Ir.  R.  320. 

Representatives  Assuming  Joint  Control  of 
Assets.  —  Where  the  assets  of  the  estate  have 
once  come  into  the  joint  possession  of  the 
executors,  ii  is  the  duty  of  each  to  see  that 
such  assets  are  applied  to  their  proper  purpose. 
Matter  of  Hunt,  88  N.  Y.  App.  Div.  52,  revers- 
ing (Surrogate  Ct.)  38  Misc.  (N.  Y.)  613,  and 
citing  Bruen  v.  Gillet,  115  N.  Y.  10,  12  Am.  St. 
Rep.  764. 

627.    2.  Good  Reasons  for  Turning  Over  Assets. 

—  Compare  Langley  v.  Langley,  121  Ala.  70, 
quoting  from  King  v.  Shackleford,  6  Ala. 
423- 

Where  an  executrix  died,  and  at  the  time 
of  her  death  the  law  made  no  provision  for  a 
voluntary  accounting  of  her  administration  by 
her  legal  representative,  her  estate  is  not  liable 
for  the  misappropriation  by  her  coexecutor  of 
assets  which  she  had  turned  over  to  him.  Mat- 
ter of  Smith,  46  N.  Y.  App.  Div.  319,  affirmed 
on  opinion  below  166  N.  Y.  620. 

62K.  4.  Merely  Passive  Conduct.  — •  Matter  of 
Hoagland,  79  N.  Y.  App.  Div.  56 ;  Matter  of 
Provost,  87  N.  Y.  App.  Div.  86;  Matter  of 
Johnson,  (Surrogate  Ct.)  42  Misc.  (N.  Y.)  651. 
Compare  Bickley's  Estate,  13  Pa.  Dist.  323. 

5.  Representative  Not  Assuming  to  Act.  — 
King  v.  Foerster,  61  N.  J.  Eq.  584;  Matter  of 
Hoagland,  79  N.  Y.  App.  Div.  56 ;  Matter  of 
Hunt,  (Surrogate  Ct.)  38  Misc.  (N.  Y.)  613, 
reversed  on  other  grounds  88  N.  Y.  App. 
Div.  52. 

639.  2.  Acquiescence  in  or  Negligence  re- 
specting Conduct  of  Corepresentative.  —  Matter  of 
Peck,  31  N.  Y.  App.  Div.  407,  appeal  dismissed 
1 6  r  N.  Y.  655;  Sinkler's  Estate,  10  Pa.  Dist. 
399,  25  Pa.  Co.  Ct.  417. 

630.  2.  Present  Rule  as  to  Joint  Receipts  — 
Prima  Facie  Liability.  —  Matter  of  Provost,  87 
N.  Y.  App.  Div.  86. 

3.  Joint  Inventory. — Auer's  Estate,  14  Pa. 
Dist.  273.  Compare  Matter  of  Hunt,  88  N.  Y. 
App.  Div.  52,  reversing  (Surrogate  Ct.)  38  Misc. 


(N.  Y.)  613,  and  citing  Matter  of  Myers,  131 
N.  Y.  409. 

5.  Joint  Liability  for  Joint  Acts.  — ■  Palmer  v. 
Ward,  91  N.  Y.  App.  Div.  449;  Auer's  Estate, 
14  Pa.  Dist.  273,  31  Pa.  Co.  Ct.  77;  Irvine's 
Estate,  203  Pa.  St.  602. 

Joint  Conveyance  of  Real  Estate.  —  An  executor 
is  not  liable  for  loss  incurred  by  his  coexecutor 
in  selling  real  estate,  by  joining  in  the  deed  of 
conveyance,  where  he  received  none  of  the  pro- 
ceeds of  the  sale.  King  v.  Foerster,  61  N.  J. 
Eq.  584. 

7.  Subrogation  to   Rights   of  Estate.  —  See 

Wehrle's  Estate,  205  Pa.  St.  62,  affirming  32 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  233. 

631.  2.  Actions  Generally  Required  to  Be 
Brought  in  Names  of  All.  —  French  v.  Peters,  177 
Mass.  568;  Kaulbach  v.  Mader,  35  Nova  Scotia 
219. 

3.  Severance  as  to  Representatives  Unwilling  to 
Act. —  French  v.  Peters,  177  Mass.  568. 

One  May  Appeal.  —  Hammond  v.  Frazer, 
(Mich.  1905)  103  N.  W.  Rep.  996,  12  Detroit 
Leg.  N.  254. 

5.  Actions  Against  Executors,  etc.  —  Rule  Re- 
quiring All  to  Be  Made  Defendants.  —  Mont- 
gomery v.  Boyd,  78  N.  Y.  App.  Div.  64.  See 
also  Hanschell  v.  Swan,  (Supm.  Ct.  Tr.  T.)  23 
Misc.  (N.  Y.)  304. 

Presentation  of  Claim  Against  Estate.  —  Cross 
v.  Long,  66  Kan.  293. 

Joint  Executors  May  Plead  Different  Pleas.  — 
French  v.  Peters,  177  Mass.  568. 

7.  An  Executor  Interested  Adversely  to  the 
Estate  is  not  a  proper  party  plaintiff,  but  is 
properly  made  a  codefendant  in  his  individual 
capacity.    Quillian  v.  Johnson,  122  Ga.  49. 

63'2.  1.  Rule  that  Joint  Representatives  Must 
Be  Sued  Jointly.  —  A  failure  to  serve  process  on 
one  of  two  joint  executors,  if  error  at  all,  ren- 
ders a  judgment  against  them  voidable  merely 
and  not  void.  Ross  v.  Drouilhct,  34  Tex.  Civ. 
App.  327. 

3.  Cannot  Ordinarily  Sue  Each  Other  at  Law.  — 

Langley  v.  Langley,  121  Ala.  70;  Ely  v.  Ely, 
(N.  J.  1901)  50  Atl.  Rep.  657,  affirmed  on  opin- 
ion below  64  N.  J.  Eq.  790  ;  Sbarpless's  Estate, 
13  Pa.  Dist.  33,  19  Montg.  Co.  Rep.  (Pa.)  120, 
affirmed  209  Pa.  St.  69. 

Claims  Against  Estate.  —  One  of  two  or  more 
executors   or   administrators   having   a  claim 
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633. 


63  I. 


635. 


In  Equity.  —  Sec  note  6. 
11.  Removal.  —  See  note  3. 

V.  COMPENSATION  —  Speoial  Compensation  for  Extra  Service!. 
Division  of  Commissions.  —  See  notes  9,  10,  II. 

See  notes  1,  2,  3. 

VI.  Accounting  —  separate  Accounts.  —  See  notes  5,  6. 
Joint  Accounts.  —  See  notes  7>  8,  9. 

See  note  1. 


See  note  7. 


against  the  estate,  may  present  it  to  the  others 
for  allowance,  and  on  its  rejection  sue  on  it. 
Gallivan  v.  Jones,  (C.  C.  A.)  102  Fed.  Rep.  423 
(construing  California  law). 

632.  4.  Termination  of  Joint  Administration. — 
Langley  v.  Langley,  121  Ala.  70;  Gilmore  v. 
Gilmore,  59  Kan.  19. 

6.  Express  Promise  to  Pay  Coexecutor.  — 
Where  one  of  several  executors  purchases  prop- 
erty from  the  estate  and  gives  a  judgment 
therefor  to  all  the  executors,  the  judgment  will 
not  subsequently  be  opened  on  the  mere  techni- 
cality that  a  party  cannot  be  both  plaintiff  and 
defendant.  Sullivan  v.  Sweeney,  189  Pa.  St. 
474- 

6.  One  May  Sue  Other  in  Equity.  —  Ely  v.  Ely, 
(N.  J.  1901)  50  Atl.  Rep.  657,  affirmed  on  opin- 
ion below  64  N.  J.  Eq.  790. 

Instance  Where  Resort  to  Equity  Is  Unnecessary. 

—  Langley  v.  Langley,  1.35  Ala.  383. 

633.  3.  Application  by  One  for  Removal  of 
Other.  —  Sharplcss's  Estate,  13  Pa.  Dist.  33, 
19  Montg.  Co.  Rep.  (Pa.)  120,  affirmed  209  Pa. 
St.  69.  See  also  Matter  of  Wheaton,  (Surro- 
gate Ct.)  37  Misc.  (N.  Y.)  184. 

7.  Allowance  of  Special  Compensation  to  One  Not 
Conclusive  Against  Right  of  Other.  —  Glover  v. 
Check,  (Ky.  1903)  72  S.  W.  Rep.  302,  modifying 
on  rehearing  71  S.  W.  Rep.  438,  24  Ky.  L.  Rep. 
1281,  quoting  17  Am.  and  Eng.  Encvc.  of  Law 
(2d  ed.)  633. 

9.  Rate  of  Commissions  Not  Affeoted  by  Num- 
ber of  Executors  or  Administrators. —  Griswold  v. 
Smith,  214  111.  323,  quoting  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  633  ;  Matter  of  Frank- 
lin, (Surrogate  Ct.)  26  Misc.  (N.  Y.)  107. 

Under  the  present  New  York  statute  (Code 
Civ.  Pro.  N.  Y.,  §  2730),  where  there  are  not 
more  than  three  representatives,  and  the  value 
of  the  personal  property  over  all  debts  is  one 
hundred  thousand  dollars  or  more,  each  is  en- 
titled to  full  commissions.  Matter  of  Johnson, 
170  N.  Y.  139,  affirming  57  N.  Y.  App.  Div.  494; 
Matter  of  Meyer,  95  N.  Y.  App.  Div.  443, 
affirmed  on  opinion  below  181  N.  Y.  562;  Mat- 
ter of  Lawrence,  (Surrogate  Ct.)  37  Misc.  (N. 
Y.)  702;  Matter  of  McCormick,  (Surrogate  Ct.) 
46  Misc.  (N.  Y.)  386. 

10.  Division  of  Commissions  —  General  Rule.  — 
Griswold  v.  Smith,  214  111.  323,  quoting  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  633  ;  Matter 
of  Arnton,  106  N.  Y.  App.  Div.  326. 

Even  Though  One  Executor  Did  All  the  Work. 

—  Couchman  v.  Bush,  (Ky.  1904)  83  S.  W.  Rep. 
1039.  1 136. 

Discretion  of  Court.  —  Matter  of  Carter,  132 
Cal.  113,  modified  on  other  grounds  (Cal.  1901) 
64  Pac.  Rep.  484. 

11.  No  Absolute  Right  to  Equal  Division  of 
Commissions. —  Matter  of  Carter,  132  Cal.  113, 
■modified  on  other  grounds  (Cal.  1901)  64  Pac. 


Rep.  484;  Griswold  v.  Smith,  214  111.  323,  quot- 
ing 17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
633  ;  Kernan's  Succession,  105  La.  592. 

634.  1.  Commissions  Apportioned  According 
to  Services, —  Matter  of  Meyer,  95  N.  Y.  App. 
Div.  443,  affirmed  on  opinion  below  181  N.  Y. 
562;  Matter  of  Franklin,  (Surrogate  Ct.)  26 
Misc.  (N.  Y.)  107;  Matter  of  McCormick,  (Sur- 
rogate Ct.)  46  Misc.  (N.  Y.)  386  (discussing 
history  of  New  York  statutory  law  on  the 
subject)  :  Munhall's  Estate,  33  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  45;  Ex  p.  Hilton,  64  S.  Car.  201, 
92  Am.  St.  Rep.  800. 

Where  One  of  Several  Executors  Dies  Pending 
the  Administration,  his  estate  is  entitled  to  com- 
missions only  on  such  sums  as  he  received  and 
paid  out  during  his  lifetime.  Matter  of  Whip- 
ple, (Surrogate  Ct.)  81  N.  Y.  App.  Div.  589. 

Where  One  of  Two  Administrators  Is  Prevented 
by  the  Other  from  sharing  in  the  performance  of 
the  duties  of  the  administration,  it  is  proper  to 
divide  the  commissions  equally  between  them. 
Matter  of  Dudley,  123  Cal.  256. 

2.  Apportionment  Not  to  Be  Made  by  Court  of 
Law.  —  McManus's  Estate,  212  Pa.  St.  267, 
distinguishing  Wickersham's  Appeal,  64  Pa. 
St.  67. 

3.  Agreement  as  to  Division  of  Duties  and  Com- 
pensation. —  The  existence  of  such  a  contract, 
or  its  validity  after  being  made,  if  disputed,  are 
matters  of  no  interest  to  the  estate,  and  cannot 
be  heard  and  determined  in  the  probate  court. 
Matter  of  Carter,  132  Cal.  113,  modified  on 
other  grounds  (Cal.  1901)  64  Pac.  Rep.  485. 

5.  Where  the  Representative  Dies  before  having 
settled  his  accounts  it  may  be  done  by  his 
executor  or  administrator.  Cunnington  v.  Cun- 
nington,  2  Ont.  L.  Rep.  511. 

6.  Settlement  of  Corepresentative  After  Resig- 
nation.—  Langley  v,  Langley,  121  Ala.  70. 

7.  Death  of  Representative  Pending  Joint  Ac- 
counting. —  Matter  of  Koch,  (Surrogate  Ct.) 
33  Misc.  (N.  Y.)  672;  Matter  of  Steencken,  51 
N.  Y.  App.  Div.  417. 

8.  Joint  Account  Required  —  Undivided  Posses- 
sion of  Estate. —  See  Matter  of  Smith,  (Surro- 
gate Ct.)  40  Misc.  (N.  Y.)  331. 

9.  Effect  of  Joint  Account  —  Each  Party  Liable 
for  Others. —  Matter  of  Dougherty,  (Surrogate 
Ct.)  43  Misc.  (N.  Y.)  468. 

For  the  rule  now  established  in  New  Jersey, 
see  the  next  following  note. 

An  account  purporting  to  be  a  joint  account, 
settled  before  the  time  for  filing  claims  against 
the  estate,  and  distribution  had  thereon,  has 
expired,  will  be  set  aside  at  the  suit  of  one  of 
the  executors  who  had  no  notice  or  knowledge 
of  the  proceedings,  where  the  bond  is  joint. 
Yakel  v.  Yakel,  96  Md.  240. 

635.  1.  Rule  of  Prima  Facie  Liability.— 
King  v.  Foerster,  61  N.  J.  Eq.  584,  citing  Wey- 
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635.     Right  to  Call  Each  Other  to  Account.  —  See  note  3. 


man  v.  Thompson,  52  N.  J.  Eq.  263,  which  re- 
versed 50  N.  J.  Eq.  8 ;  Mueller's  Estate,  8  Pa. 
Dist.  70,  affirmed  190  Pa.  St.  601.  See  also 
Auer's  Estate,  14  Pa.  Dist.  273,  31  Pa.  Co. 
Ct.  77. 

<»!J5.  3.  Representatives  Not  Accountable  to 
Each  Other. —  Contra,  McManus's  Estate,  212 
Pa.  St.  267. 

The  personal  representative  of  a  deceased 
executor  is  properly  made  a  party  to  the  ac- 
counting of  a  surviving  co-executor,  on  the 


petition  of  the  latter,  for  the  purpose  of  deter- 
mining the  extent  of  the  deceased  executsr's 
responsibility  in  the  event  of  a  decree  against 
the  accountant.    Owens  v.  Owens,  84  Miss.  673. 

The  Coexecutor  of  a  Deceased  Executor  may  com- 
pel the  executor  of  the  latter  to  account  for 
property  of  the  first  decedent  coming  into  his 
possession.  Matter  of  Kreischer,  30  N.  Y.  App. 
Div.  313. 

In  Equity. —  Contra,  Linthicum  v.  Polk,  93 
Md.  84. 


JOINT-STOCK  COMPANIES. 

By  G.  W.  Walsh. 

636.  I.  Definition,  General  Nature,  and  Distinctions  —  1.  Definition 
and  General  Nature.  —  See  note  I. 

637.  See  note  I. 

2.  Distinguished  from  Ordinary  Partnerships.  —  See  note  2. 

638.  See  note  i. 

3.  Distinguished  from  Corporations  —  a.  In  General.  —  See  note  6. 

639.  See  note  2. 

c.  For  Purposes  of  Taxation.  —  See  notes  4,  7. 
641.    II.  Statutory  Eegulation  —  1.  In  England  —  statutes  —  The  Bubble 
Act.  —  See  note  4. 

III.  Powers,  Rights,  and  Liabilities  of  Members  —  1.  As  to 
Public.  —  See  note  10. 

643.    2.  As  Between  Themselves.  —  See  note  1. 

643.   IV.  Power  to  Take  and  Convey  Real  Property.  —  See  note  1. 


<».'£(».  1.  Definition,  —  Adams  Express  Co>  v. 
Schofield,  in  Ky.  836,  quoting  17  Ami  and 
Eng.  Encyc.  of  Law  (2d  ed.)  637. 

<>:{7.    1.  Generally  Considered  as  Partnerships. 

—  Adams  Express  Co.  v.  Schofield,  n  1  Ky.  836, 
quoting  17  Am.  and  Eng.  Encvc.  of  Law  (2d 
ed.)  636;  Matter  of  Jones,  69  N.  Y.  App.  Div. 
237,  reversed  on  other  grounds  172  N.  Y.  575; 
Carter  v.  Producers'  Oil  Co.,  200  Pa.  St.  579  ; 
Wehrman  v.  McFarlan,  g  Ohie  Dec.  400,  6  Ohio 
N.  P.  333- 

2.  Distinguished  from  Partnerships.  —  Lane  v. 
Albertson,  78  N.  Y.  App.  Div.  607 ;  Garter  t\ 
Producers'  Oil  Co.,  200  Pa.  St.  579. 

(i'lH,  1.  Every  Member  of  a  Joint-stock  Asso- 
ciation Is  Personally  Liable.  —  Raymond  Vi  Col- 
ton,  (C.  C.  A.)  104  Fed.  Rep.  219;  Laney  Vi 
Fickel,  83  Mo.  App.  60  ;  Wahrman  v.  McFarlan, 
9  Ohio  Dec.  400,  6  Ohio  N.  P.  333  ;  Samuel 
v.  Sivanger,  7  Del.  Co.  Rep.  (Pa.)  446. 

6.  Distinguished  from  Corporations.  —  Lahe  v. 
Albertson,  78  N.  Y.  App.  Div.  607;  Colton  v. 
Raymond,  (Supm.  Ct.  Spec.  T.)  41  Misc.  (Ni 
Y.)  580.  See  also  Atty.-Gen.  v.  McVichie, 
(Mich.  1904)  101  N.  W.  Rep.  552,  ir  Detroit 
Lei?.  N.  591. 

In  Canada  joint-stock  companies  are  by  statute 
made  corporations.  Maple  Leaf  Rubber  Co.  v. 
Brodie,  18  Quebec  Super.  Ct.  352. 

Vt'-in.    2.   See  Lane  v,  Albertson,  78  N.  Y. 


App.  Div.  607;  Matter  of  Jones,  172  N.  Y.  575, 
reversing  69  N.  Y.  App.  Div.  237. 

4i  "Individual  Responsibility  of  the  Share 
holder  for  the  debts  of  the  association  is  no 
longer  incompatible  with  the  corporate  idea." 
Matter  of  Jones,  69  N.  Y.  App.  Div.  246,  per 
O'Brien,  J.,  dissenting,  quoting  17  Am.  and  ENG. 
Encyc.  of1  Law  (id  ed.)  639.  Judgment  of 
Appellate  Division  reversed  172  N.  Y.  1575. 

7.  Transfer  Tax  —  New  York.  —  Matter  of 
Jones,  172  N.  Y.  575,  reversing  69  N.  Y.  App. 
Div.  237. 

641.  4.  See  In  re  Euphrates,  etc..  Steam 
Nav.  Co.,  (1904)  1  Ch.  360,  73  L.  J.  Ch.  175, 
90  L.  T.  N.  S.  56,  11  Manson  93. 

10.  What  Necessary  to  Establish  Liability. — 
See  Laney  v.  Fickel,  83  Mo.  App.  60. 

Canada  —  Surrender  of  Certificates.  —  Union 
Bank  v.  Morris,  27  Ont.  App.  396,  affirmed  31 
Can.  Sup.  Ct.  594. 

Shareholder  Cannot  Avoid  Liability  by  Setting 
up  Defect  in  Organization.  —  Common  v.  Mc- 
Artlnir,  29  Can.  Sup.  Ct.  239,  reversing  8 
Quebec  Q.  B>  128. 

(i  Vl.  1.  Relations  of  Members  as  Between 
Themselves.  —  That  the  general  law  of  partner- 
ship controls  in  the  absence  of  any  specific  pro- 
vision to  the  contrary,  see  Laney  v.  Fickel,  83 
Mo.  App.  60. 

64QI<  1.  Powers  as  to  Real  Estate. —  See  Mat- 
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644.  V.  Actions  By  and  Against  Joint-stock  Companies  —  1.  In  Local 

Jurisdiction       Personal  Judgment.  —  Sec  note  3- 

An  Action  Against  the  Members  Is  Regarded  as  Supplementary.  —  See  note  6. 

2.  In  Foreign  Jurisdictions  —  Service  of  Process.  —  See  note  g. 

645.  VI.  Dissolution  —  2.  By  Equitable  Proceedings.  —  See  note  3. 

ter  of  Jones,  172  N.  Y.  575,  reversing  69  N.  Y. 
App.  Div.  237. 
(ill.    3.  Personal  Judgment  Against  Members. 

-  -  Peckner  v.  Webb,  (Supm.  Ct.  App.  T.)  35 
Misc.  (N.  Y.)  291. 

6.  Peckner      Webb,  (Supm.  Ct.  App.  T.)  35 
Misc.  (N.  Y.)  291. 


9.  Process. —  Adams  Express  Co.  v.  Schofield, 
in  Ky.  836,  quoting  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  644. 

645.  3.  By  Decree  in  Equity. —  Colton  v.  Ray- 
mond, (Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.) 
580. 


JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

By  H.  O'B.  Cooper. 


019. 

Tenancy 


1.  Joint 


II.  Nature  and  Incidents  of  Estates  in  Cotenancy 

a.  In  General.  — See  note  4. 

Unity  of  Possession.  — -  See  note  5. 

b.  Right  of  Survivorship  —  (i)  In  General.  —  See  note  i. 
(2)  Doctrine  of  Survivorship  Abolished  by  Statute.  — See  note  6. 
Joint  Tenancies  Not  Necessarily  Abolished.  —  See  notes  9,  IO,  II. 
Statutes  Not  Applicable  to  Estates  by  Entireties.  —  See  note  I. 

2.  Tenancy  in  Common  —  a.  In  General.  —  See  notes  2,  5. 
b.  Equality  of  Interest.  —  See  note  8. 

III.  Estates  in  Cotenancy  Distinguished  from  Each  Other  and 
from  Similar  Estates  —  1.  From  Each  Other.  —  See  note  i. 

3.  From  Tenancies  by  Entireties.  —  See  note  3. 


650. 


651 


653. 


619.    4.  Nature  of  Joint  Tenancy.  —  In  re 

Livingstone,  2  Ont.  L.  Rep.  381  ;  Myers  v.  Ru- 
port,  8  Ont.  L.  Rep.  668 :  Colson  v.  Baker, 
(County  Ct.)  42  Misc.  (N.  Y.)  407. 

Homestead.  —  The  Widow  and  Minor  Children 
are  not  tenants  in  common  in  the  homestead 
estate,  but  their  lights  are  more  in  the  nature 
of  that  of  joint  tenants.  Gore  v.  Riley,  161 
Mo.  238. 

5.  Ricks  v.  Pope,  129  N.  Car.  52. 

650.  1.  Right  of  Survivorship.  —  Norris  v. 
Hall,  124  Mich.  170;  Greenbrier  Bank  v.  Effing- 
ham, 51  W.  Va.  267.  See  also  Steinway  v. 
Steinway,  163  N.  Y.  183. 

Creation  Question  of  Intent.  — ■  Redemptorist 
Fathers  v.  Lawler,  205  Pa.  St.  24. 

6.  Doctrine  of  Survivorship  Abolished.  —  Equit- 
able Loan,  etc.,  Co.  v.  Waring,  117  Ga.  599,  97 
Am.  St.  Rep.  177;  McCallister  v.  Folden,  no 
Ky.  732;  Norris  v.  Hall,  124  Mich.  170;  Lem- 
mons  v.  Reynolds,  170  Mo.  227;  Redemptorist 
Fathers  v.  Lawler,  205  Pa.  St.  24 ;  McNeeley 
v.  South  Penn  Oil  Co.,  52  W.  Va.  616. 

Virginia  Statute  —  Death  of  Tenant  Before  Es- 
tate Vests.  —  Lockhart  v.  Vandyke,  97  Va.  356. 

In  West  Virginia  though  the  common-law  rule 
of  joint  tenancy  has  been  changed,  it  is  ex- 
pressly provided  that  such  change  shall  not 
apply  "  when  it  manifestly  appears  from  the 
tenor  of  the  instrument  that  it  was  intended 
that  the  part  of  the  one  dying  should  then 
belong  to  "  the  survivor.  Greenbrier  Bank  v. 
Effingham,  51  W.  Va.  267. 

9.  Joint  Tenancies  Not  Abolished  by  Statutes 


Abolishing  Survivorship. —  Equitable  Loan,  etc., 
Co.  v.  Waring,  117  Ga.  599,  97  Am.  St.  Rep. 
177,  citing  17  Am.  and  Eng.  Encyc.  of  L^w 
(2d  ed.)  650. 

10.  Right  of  Survivorship  Given  by  Express 
Terms  of  Conveyance. —  Equitable  Loan,  etc.,  Co. 
v.  Waring,  117  Ga.  599,  97  Am.  St.  Rep.  177, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  650  ;  Redemptorist  Fathers  v.  Lawler,  205 
Pa.  St.  24. 

11,  Equitable  Loan,  etc.,  Co.  v.  Waring,  117 
Ga.  S99,  97  Am.  St.  Rep.  177,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  650. 

651.  1.  Estates  by  Entireties. —  McNeeley  v. 
South  Penn  Oil  Co.,  52  W.  Va.  616. 

2.  Nature  of  Tenancy  in  Common. —  See  Harri- 
son v.  McReynolds,  183  Mo.  533  ;  Steinway  v. 
Steinway,  163  N.  Y.  183;  Allred  v.  Smith,  135 
N.  Car.  443. 

Joint  Occupancy  of  Family  —  Title  in  One  — 
No  Tenancy  in  Common.  —  Straughan  v.  Tysor, 
124  N.  Car.  229. 

5.  Parties  Owning  Distinct  Interests  in  Same 
Property  Not  Tenants  in  Common.  —  Ricks  v.  Pope, 
129  N.  Car.  52. 

Owners  of  Separate  Stories  of  House.  —  Badger 
Lumber  Co.  v.  Knights  of  Pythias,  157  Mo.  366. 

8.  Interests  of  Tenants  in  Common  Prima  Facie 
Equal.  —  Jackson  v.  Moore,  94  N.  Y.  App. 
Div.  504,  riling  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  651. 

652.  1.  See  Redemntorist  Fathers  v.  Law- 
ler,        Pa.  St.  24. 

3.  Cotenancies  Distinguished  from  Tenancies  by 
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659.    4.  From  Partnerships.  —  See  note  4. 

653.  IV.  Creation  of  Estates  in  Cotenancy  —  1.  At  Common  Law  — 

a.  GENERAL  RULE  OF  CONSTRUCTION  —  Joint  Tenancies  Favored  by  Early  Common 
Law.  —  See  note  2. 

The  Reason  of  This  Rule.  —  See  note  4. 

654.  b.  Joint  Tenancy  —  (1)  In  General.  — See  note  4. 
(2)  By  Deed  or  Will.  —  See  notes  6,  8. 

655.  (3)  By  Disseizin.  —  See  notes  I,  2. 

c.  Tenancy  in  Common  —  (1)  In  General  —  By  Deed  or  Will  —  ax 

Common  Law.  —  See  note  3. 

Intention  Governs.  —  See  note  4. 

656.  In  the  Case  of  Wills.  —  See  notes  I,  2. 

657.  (2)  By  Destruction  of  Joint  Estates.  — See  note  1. 

2.  Under  Modern  Practice  and  Statutes  —  a.  In  General  —  in  the 
United  States.  —  See  note  4. 

b.  Constitutionality  of  Statutes.  —  See  note  5. 
65H.    c.  Joint  Tenancy  —  (1)  Creation  by  Express  Terms. — See  note  2. 

659.  illustrations.  —  See  note  4. 

(2)  Conveyance  to  Cotrustees  —  Effect  of  Statutes  Abolishing  Jus  Accrescendi. 

—  See  note  9. 

660.  d.  Tenancy  in  Common  —  (1)  In  General.  —  See  note  1. 


Entireties.  — McCallister  v.  Folden,  110  Ky. 
732;  Pease  v.  Whitman,  182  Mass.  363;  Messing 
v.  Messing,  64  N.  Y.  App.  Div.  125  ;  Spruill  v. 
Branning  Mfg.  Co.,  130  N.  Car.  42;  Ray  v. 
Long,  132  N.  Car.  891  ;  McNeeley  v.  South  Penn 
Oil  Co.,  52  W.  Va.  616;  Wallace  v.  St.  John, 
119  Wis.  585,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  652.  See  also  Kron  v.  Kron, 
195  I"-  J8i  ;  Harrison  v.  McReynolds,  183  Mo. 
533  ;  Price  v.  Pestka,  54  N.  Y.  App.  Div.  59. 

652.  4.  Difference  Between  Partnership  and 
Cotenancy. — -See  Garside  v.  Norval,  1  Alaska 
19;  Logan  v.  Oklahoma  Mill  Co.,  14  Okla.  402. 

653.  2.  Joint  Tenancies  Formerly  Favored  at 
Common  Law. —  In  re  Livingstone,  2  Ont.  L. 
Rep.  381.  See  also  Colson  v.  Baker,  (County 
Ct.)  42  Misc.  (N.  Y.)  407. 

4.  Joint  Tenancies  Not  Favored  in  Modern  Law. 

—  See  Colson  v.  Baker,  (County  Ct.)  42  Misc. 
(N.  Y.)  407. 

65  I.  4.  Created  by  Specific  Act  of  Parties.  — 
Morris  v.  Hall,  124  Mich.  170;  Colson  v.  Baker, 
(County  Ct.)  42  Misc.  (N.  Y.)  407;  Lockhart 
v.  Vandyke,  97  Va.  356. 

6.  Joint  Tenancy  Created  Where  There  Is  No 
Intention  to  Sever.  —  Owen  v.  Gibbons,  (1902) 
1  Ch.  636;  Pickett  v.  Garrard,  131  N.  Car.  195; 
Redemptorist  Fathers  v.  Lawler,  205  Pa.  St.  24  ; 
Fitzpatrick  v.  Fitzpatrick,  100  Va.  552,  93  Am. 
St.  Rep.  976  ;  Lockhart  v.  Vandyke,  97  Va.  356  ; 
Wallace  v.  St.  John,  119  Wis.  585. 

8.  Gift  to  One  and  His  Children.  —  Combs  v. 
Evcrsole,  (Ky.  1901)  64  S.  W.  Rep.  524. 

No  Children  at  Time  of  Devise.  —  Under  a  de- 
vise to  a  person  and  his  children,  he  having  no 
children  at  the  time  of  the  devise,  neither  a 
joint  tenancy  nor  a  tenancy  in  common  between 
the  parent  and  the  after-born  children  is  cre- 
ated, unless  by  some  other  part  of  the  will  it 
appears  that  the,  testator  so  intended.  Martin 
v.  Martin,  52  W.  Va.  381. 

655.    1.  Joint  Tenancy  Created  by  Disseizin. 

—  See  Fleming  Katahdin  Pulp,  etc.,  Co.,  93 
Me.  110. 


2.  Myers  v.  Ruport,  8  Ont.  L.  Rep.  668, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  655. 

3.  Creation  of  Tenancy  in  Common  at  Common 
Law.  —  Myers  v.  Ruport,  8  Ont.  L.  Rep.  668, 
cting  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  655- 

4.  Conveyance  of  Definite  Number  of  Acres  Out 
of  Tract.  —  Hodge  v.  Bennett,  78  Miss.  868,  84 
Am.  St.  Rep.  652. 

656.  1.  Devise  to  Several  Persons  to  Be  Divid- 
ed Between  Them  Creates  Tenancy  in  Common. — 
Humason  v.  Andrews,  72  Conn.  595  ;  Osgood  v. 
Rogers,  186  Mass.  238;  Loomis  v.  Gorham,  186 
Mass.  444. 

2.  Words  of  Survivorship  Create  Joint  Tenancy. 

—  Mustain  v.  Gardner,  203  111.  284. 

657.  1.  Messing  v.  Messing,  64  N.  Y.  App. 
Div.  125.  See  generally  infra,  this  title,  708. 
9  et  seq. 

4.  Common  Law  as  to  Joint  Tenancies  and 
Tenancies  in  Common  Changed  by  Statute. —  Bins- 
wanger  v.  Henninger,  1  Alaska  509. 

5.  Statutes  Not  Retroactive. —  Butte,  etc., 
Consol.  Min.  Co.  v.  Montana  Ore  Purchasing 
Co.,  25  Mont.  41. 

65§.  2.  Joint  Tenancies  Created  by  Express 
Terms.  —  Colson  v.  Baker,  (County  Ct.)  42 
Misc.  (N.  Y.)  407. 

65ft.    4.  Norris  v.  Hall,  T24  Mich.  170. 

9.  Norris  v.  Hall,  124  Mich.  170;  Lemmons 
v.  Reynolds,  170  Mo.  227.  See  generally  the 
title  Trusts  and  Trustf.fs,  939.  6  ct  seq. 

66O.  1.  Conveyances,  etr.,  to  Several  Persons 
Create  Tenancies  in  Common.  —  Matter  of  Hittell, 
141  Cal.  432;  Mustain  v.  (lardner,  203  111.  284; 
Tyer  v.  Lilly,  81  Miss.  606;  Lemmons  v.  Rey- 
nolds, 170  Mo.  227:  Nalle  v.  Parks,  173  Mo. 
616;  Steinway  v.  Steinway,  163  N.  Y.  183; 
Jones  v.  Hand,  78  N.  Y.  App.  Div.  56,  affirmed 
175  N.  Y.  519;  Matter  of  De  Rycke,  99  N.  Y. 
App.  Div.  596:  Steenberge  v.  Low,  (Supm.  Ct. 
Spec.  T.)  46  Misc.  (N.  Y.)  285  (devise  to  hus- 
band and  wife)  ;  Mcl'hillips  v.  Fitzgerald,  76  N. 
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I .     Conveyance  of  Several  Interests.  —  See  note  I. 

{2)  By  Descent. —  See  note  3. 

(3)  Certain    Cases    Considered — (a)  Purchase   of  Undivided  Interest  in 

See  note  8. 

Conveyance  by  Acreage.  —  See  note  2. 
Reservation  of  Interest  in  Deed.  — -  See  note  5- 

(b)  Production  of  Property  on  Shares  —  Raising  Crops  on  Shares.  —  See  note  9. 
(g)  Miscellaneous  Cases  —  Where  Land  Is  Patented  to  Two  or  More  Persons.  — 

See  note  13. 

<»<>5».   VI.  What  Property  May  Be  Held  in  Cotenancy  —  Mining  and  water 

Rights.  —  See  note  8. 

661>.   VII.  Rights,  Powers,  Duties,  and  Liabilities  of  Cotenants  Inter 

Se  —  1.  In  General.  —  See  note  1. 

Entry  and  Possession  of  One  for  Benefit  of  All.  > —  See  note  2. 

672.  2.  Eights  and  Powers  —  c.  CONTRACTS  RESPECTING  COMMON 
Property  —  (1)  With  Each  Other.  —  See  notes  2,  3. 

(2)  With  Third  Persons  —  (a)  in  General.  —  See  notes  9,  10. 

673.  See  note  3. 

(b)  Leasing  Common  Property.  — ■  See  notes  4,  5- 


Y.  App.  Div.  1  Si  affirmed  177  N.  Y.  543  ;  Walter 
v.  Ham,  68  N.  Y.  App.  Div.  381  ;  Gallagher  v. 
Rhode  Island  Hospital  Trust  Co.,  22  R.  I.  141 
(as  to  real  estate).  See  also  Levine  v.  Gold- 
smith, 83  N.  Y.  App.  Div.  399. 

66  1 .  1.  Designation  of  Particular  Part  as  Indi- 
vidual Share.  —  McNally  v.  McNally,  23  R.  I.  180. 

3.  Creation  of  Tenancy  in  Common  by  Descent. 
—  McCann  v.  Welch,  106  Wis.  142. 

8.  Purchaser  of  Undivided  Interest  Tenant  in 
Common  with  Other  Cotenants.  — ■  Messing  v. 
Messing,  64  N.  Y.  App.  Div.  125. 

663.  2.  Conveyance  of  Undivided  Interest 
by  Acreage.  —  Chapman  v.  Mill  Creek  Coal,  etc., 
Co.,  54  W.  Va.  205,  per  Poffenbarger,  J.,  dis- 
senting, quoting  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  663. 

5.  Smith  v.  Furbish,  68  N.  H.  123. 

9.  Raising  Crops  on  Shares.  —  Curtner  v.  Lyn- 
don, 128  Cal.  35.  And  see  the  title  Crops, 
325.  2. 

665.    13.  Garside  v.  Norval,  1  Alaska  19. 

668.  8.  Mining  and  Water  Rights.  —  Stevens 
v.  Grand  Cent.  Min.  Co.,  (C.  C.  A.)  133  Fed. 
Rep.  28 ;  Cedar  Canyon  Consol.  Min.  Co.  V. 
Yarwood,  27  Wash.  271,  91  Am.  St.  Rep.  841. 

669.  1.  Stevens  v.  Grand  Cent.  Min.  Co., 
(C.  C.  A.)  133  Fed.  Rep.  .28;  Merchants  Bank 
v.  Foster,  124  Ala.  696;  Cheney  v.  Ricks,  87 
111.  App.  388,  affirmed  187  111.  171  ;  Smith  v. 
Smith,  98  Me.  597,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  668  ;  Hendricks  v.  Mus- 
grove,  183  Mo.  300;  Funk  v.  Seehorn,  g9  Mo. 
App.  587  ;  Yarwood  v.  Johnson,  29  Wash.  643  ; 
Justice  v.  Lawson,  46  W.  Va.  163  ;  Weaver  v. 
Akin,  48  W.  Va.  456;  Allen  v.  Allen,  114  Wis. 
615. 

2.  Entry  and  Possession  of  One  Cotenant  That 

of  All  —  United  States.  —  Stevens  v.  Grand 
Cent.  Min.  Co.,  (C.  C.  A.)  133  Fed.  Rep.  28. 

Alabama.  —  Ashford  v.  Ashford,  136  Ala.  631, 
96  Am.  St.  Rep.  82. 

California. —  Faubel  v.  McFarland,  144  Cal. 
717. 

Iowa.  —  Crawford  v.  Meis,  123  Iowa  610,  101 
Am.  St.  Rep.  337,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  669. 


Missouri.  —  Stevens  v.  Martin,  168  Mo.  407. 

Nczv  York.  —  See  Zapf  v.  Carter,  70  N.  Y. 
App.  Div.  395,  appeal  dismissed  176  N.  Y.  576. 

North  Carolina.  —  Tharpe  v.  Holcomb,  126  N. 
Car.  365  ;  Conkey  v.  John  L.  Roper  Lumber  Co., 
126  N.  Car.  499  ;  Roscoe  v.  John  L.  Roper  Lum- 
ber Co.,  124  N.  Car.  42. 

Oregon.  —  Mattis  v.  Hosmer,  37  Oregon  523. 

Pennsylvania.  —  Beam  v.  Gardner,  18  Pa. 
Super.  Ct.  245;  Wells  v.  Becker,  24  Pa.  Super. 
Ct.  174. 

Texas.  —  Newcomb  v.  Cox,  27  Tex.  Civ.  App. 
583. 

Washington.  —  Yarwood  v.  Johnson,  29  Wash. 
643- 

West  Virginia.  —  Talbott  v.  Woodford,  48  W. 
Va.  449. 

Wyoming.  —  Gilland  v.  Union  Pac.  R.  Co.,  6 
Wyo.  185. 

Where  There  Has  Been  an  Actual  Ouster  of  the 

cotenant,  or  some  act  equivalent  thereto,  the 
rule  has  no  application.  Beal  v.  McMenemy,  63 
Neb.  70,  93  Am.  St.  Rep.  427. 

672.  2.  Cotenants  May  Contract  with  Each 
Other  Concerning  Common  Property.  —  hi  re  Jour- 
ney, 7  Del.  Ch.  1  :  Smith  v.  Smith,  98  Me.  597. 

Division  of  Realty.  —  See  Ralph  v.  Ward,  109 
Ga.  363. 

3.  Tenant  May  Contract  with  Cotenant  for  Ex- 
clusive Use  of  Property. —  Smith  v.  Smith,  98  Me. 
597;  Schmidt  v.  Constans,  82  Minn.  347,  83 
Am.  St.  Rep.  437. 

9.  Wagoner  v.  Silva,  139  Cal.  559;  Mayfield 
v.  McKnight,  (Tenn.  Ch.  1899)  56  S.  W.  Rep. 
42. 

10.  Acts  of  One  Tenant  in  Common  Not  Binding 
on  Cotenants.  —  Smith  v.  Hogle,  116  Iowa  645; 
Wilcox  v.  Gould,  (Ky.  1900)  56  S.  W.  Rep. 
526:  Hawkins  v.  Collins,  61  S.  Car.  537:  May- 
field  V.  McKnight.  (Tenn.  Ch.  1809)  56  S.  W. 
Rep.  42;  Strickley  v.  Hill,  22  Utah  257. 

67%.  3.  Sale  or  Incumbrance  of  Individual 
Interrst  of  One  Cotenant  Cannot  Affect  Rights  of 
Others. — Webb  v.  Winter,  (Cal.  1901)  65  Pac. 
Rep.  1028;  Jolliffe  v.  Maxwell,  (Neb.  1902) 
91  N.  W.  Rep,  563. 

4.  Lease  of  Entire  Property  by  One  Cotenant 
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674.  See  notes  i,  2,  3. 

675.  d.  Purchase  of  Outstanding  Title  or  Incumbrance  — 
(1)  General  Rule  —  Purchase  by  One  Inures  to  Benefit  of  All.  —  See  note  1. 

Rule  Qualified  as  to  Tenants  in  Common.  —  See  note  2. 

(2)  Purchase  of  Property  at  Forced  Sale  —  (a)  At  Judicial  Sale.  —  See 


676. 

note  4. 

(b)  At  Tax  Sale.  —  See  notes  6,  8. 
677.    (3)  Purchase  of  Tax  Title.  —  See  notes  2,  3. 

679.  (8)  Contribution  by  Cotenants.  —  See  note  7. 
He  Has  a  Reasonable  Time.  —  See  note  8. 

680.  e.  Assailing  Common  Title.  —  See  notes  2,  5. 

/.  Sale  or  Conveyance  of  Common  Property  —  (1)  Of  Whole 
Property.  —  See  notes  6,  7,  8. 


081. 

082. 

note  8. 
084. 


See  note  1. 

(2)  Of  One's  Own  Interest  —  (a)  As  Undivided  Share.  - 
(b)  By  Metes  and  Bounds  —  No  Power  to  Convey  by  Metes 


-  See  note  5. 
and  Bounds.  —  See 


How  Far  Good  Against  Other  Cotenants.  — -  See  note  6. 

(3)  Grant  of  Specific  Right  or  Easement. —  See  note  9. 


Not  Binding  on  Others.  —  Jackson  v.  O'Rorke, 
(Neb.  1904)  98  N.  W.  Rep.  1068;  Snyder  v. 
Harding,  34  Wash.  286. 

673.  5.  Schwartz  v.  McQuaid,  214  111.  357. 
105  Am.  St.  Rep.  112. 

674.  1.  Lease  by  Cotenant  of  His  Own  Inter- 
est. —  Smith  v.  Smith,  98  Me.  597 ;  Cedar 
Canyon  Consol.  Min.  Co.  v.  Yarwood,  27  Wash. 
271,  91  Am.  St.  Rep.  841. 

Specific  Performance.  —  See  Hexter  v.  Pearce, 
(1900)  1  Ch.  341. 

2.  Forman  v.  Saunders,  92  Minn.  370,  citing 
17  Am.  ano  Eng.  Encyc.  of  Law  (2d  ed.)  674. 

3.  Cecil  v.  Clark,  49  W.  Va.  459. 

675.  1.  Purchase  of  Outstanding  Title  by  One 
Cotenant  Inures  to  Benefit  of  All.  —  Ryason  v. 
Dunten,  164  Ind.  85;  Boynton  v.  Veldman,  131 
Mich.  SSS  ;  Nalle  v.  Parks,  173  Mo.  616;  United 
New  Jersey  R.,  etc.,  Co.  v.  Consolidated  Fruit 
Jar  Co.,  (N.  J.  1903)  55  Atl.  Rep.  46;  White- 
head v.  Jones,  197  Pa.  St.  511;  Parker  v. 
Brast,  45  W.  Va.  399  ;  Morris  v.  Roseberry,  46 
W.  Va.  24;  Allen  v.  Allen,  114  Wis.  615,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  675. 
See  also  Whitaker  v.  Whitaker,  157  Mo.  342; 
Swcctland  v.  Bucll,  164  N.  Y.  541,  79  Am.  St. 
Rep.  676,  declaring  the  rule,  but  holding  it  to  be 
inapplicable  in  the  case  at  bar  for  the  reason 
that  the  relation  of  tenants  in  common  did 
not  exist. 

2.  Rule  Qualified  as  to  Tenants  in  Common.  — 

Boynton  v.  Veldman,  131  Mich.  555.  See  also 
Allen  v.  Allen,  114  Wis.  615. 

676.  4.  Purchase  of  Property  by  One  Cotenant 
at  Judicial  Sale.  —  Ladd  v.  Kuhn,  27  Ind.  App. 
535;  Wyatt  v.  Wyatt,  81  Miss.  219. 

6.  Purchase  by  One  Cotenant  at  Tax  Sale, — 
Fields  v.  Farmers,  etc.,  Bank,  110  Ky.  256; 
Hake  v.  Lee,  106  La.  482;  Bossier  v.  Herwig, 
112  La.  539;  Sleight  v.  Roe,  125  Mich.  585; 
Crawford  v.  O'Connell,  39  Oregon  153;  Parker 
v.  Brast,  45  W.  Va.  399.  See  also  Alexander 
v.  Light,  j  12  La.  925. 

8.  Crawford  v.  O'Connell,  39  Oregon  153. 

677.  2.  Purchase  of  Tax  Title  by  One  Cotenant 
Inures  to  Benefit  of  All.  —  Blumenthal  v.  Culver, 
1 16  Iowa  326;  Gass  v.  Waterhouse,  (Tenn.  Ch. 


1900)  61  S.  W.  Rep.  450;  Hake  v.  Lee,  106  La. 
482;  Bossier  v.  Herwig,  112  La.  539;  Boynton 
v.  Veldman,  131  Mich.  555;  Parker  v.  Brast,  45 
W.  Va.  399. 

3.  Hake  v.  Lee,  106  La.  482  ;  Bossier  v.  Her- 
wig, 112  La.  539.  See  also  Alexander  v.  Light, 
1 12  La.  925. 

679.  7.  Contribution  to  Purchase  of  Outstand- 
ing Title. — -Craven  v.  Craven,  (Neb.  1903)  94 
N.  W.  Rep.  604;  Allen  v.  Allen,  114  Wis.  615. 
And  see  the  title  Contribution  and  Exonera- 
tion, 354.  1  ct  seq. 

8.  Cotenant  Must  Elect  to  Take  Advantage  of 
Purchase  Within  Reasonable  Time.  —  Asher  v. 
Howard,  (Ky.  1902)  70  S.  W.  Rep.  277,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  679. 
See  also  Ryason  v.  Dunten,  164  Ind.  85. 

6S0.  2.  Cedar  Canyon  Consol.  Min.  Co.  v. 
Yarwood,  27  Wash.  271,  91  Am.  St.  Rep.  841. 

5.  Title  by  Adverse  Possession.  —  Sweetland  v. 
Buell,  164  N.  Y.  541.  79  Am.  St.  Rep.  676. 

6.  Sale  of  Entire  Property  by  One  Tenant  Void 
as  to  Other  Tenants.  —  Kenoye  v.  Brown,  82  Miss. 
607,  100  Am.  St.  Rep.  645  ;  Beers  v.  Sharpe,  44 
Oregon  386  ;  Gurley  v.  Dickason,  19  Tex.  Civ. 
App.  203  ;  Parker  v.  Brast,  45  W.  Va.  399. 

Deed  Voidable.  —  Kimball  v.  Commonwealth 
Ave.  St.  R.  Co.,  173  Mass.  152. 

7.  Sale  by  Authority. —  Beers  v.  Sharpe,  44 
Oregon  386. 

8.  Ratification  of  Sale.  —  Whitaker?'.  Hicks, 
123  Iowa  733. 

6*  1 .  1.  Sale  of  Entire  Property  by  One  Coten- 
ant Valid  as  Against  Him.  —  McFlroy  v.  Mc- 
Leay,  71  Vt.  396. 

5.  Conveyance  of  Undivided  Interest  to  Stranger. 

—  Messing  v.  Messing.  64  N.  Y.  App.  Div.  125; 
Croasdale  v.  Van  Boynebnrgk,  105  Pa.  St.  377. 

6S2.  8.  One  Tenant  Cannot  Convey  Specific 
Part  of  Common  Property  to  Prejudice  of  Cotenants. 

—  Jollift'e  v.  Maxwell,  (Neb.  1902)  91  N.  W. 
Rep.  563. 

684.  6.  Kenoye  v.  Brown,  8.'  Miss.  607,  100 
Am.  St.  Rep.  645,  quoting  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  684,  and  supporting  the 
whole  text  paragraph. 

9.  Grant  by  One  Tenant  of  Speoific  Right  or 
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<»*.">.    3.  Duties  and  Liabilities  —  a.  As  to  Liens  and  Incumbrances  — 

(0  /;/  General.  —  Sec  notes  5<  6. 

686.  /'.  As  TO  Expenses  for  Care  and  Management  —  (i)  In  Gen- 
eral. —  See  notes  2,  3. 

(2)   Taxes  —  Cotenant  Paying  Taxes  Entitled  to  Contribution.  —  See  notes 


9. 


11,  12. 
6*7. 


See  note  1. 

Taxes  Must  Have  Been  Paid  in  Interest  of  Other  Cotenants.  —  See  note  2. 

(3)  Expense  of  Litigation.  —  See  notes  5,  6. 
688.    (5)  Improvements  —  Lien  for  Improvements.  —  See  note  2. 

(6)  Personal  Services.  —  See  note  5. 

c.  AS  TO  RENTS  AND  PROFITS  —  (i)  In  General — By  the  Common 
Law.  —  See  note  8. 

680.     Statutory  Liability  Between  Cotenants.  —  See  note  I. 

6DO.  (2)  Where  Premises  Are  Occupied  by  One  Cotenant  —  (a)  Where  There 
la  No  Agreement  to  Pay  Rent.  —  See  note  3. 

The  Prevailing  Doctrine.  —  See  note  4. 
691.     Occupying  Tenant  Accountable  for  Use  and  Occupation.  —  See  note  3. 


Easement  in  Common  Property  Void  as  Against 
Cotenants.  —  Charleston,  etc.,  R.  Co.  v.  Flem- 
ing, 118  Ga.  699;  Beers  v.  Sharpe,  44  Oregon 
386.  See  also  Burt,  etc.,  Lumber  Co.  v.  Clay 
City  Lumber  Co.,  1 1 1  Ky.  725. 

Dedication  of  Highway  —  Defense  to  Trespass 
Against  Municipality.  —  See  Harris  v.  Ansonia, 
73  Conn.  359. 

685.  5.  Rippe  v.  Badger,  125  Iowa  725,  106 
Am.  St.  Rep.  336  ;  Arthur  v.  Arthur,  76  N.  Y. 
App.  Div.  330  (interest  on  mortgage)  ;  Green 
v.  Walker,  22  R.  I.  14;  Grove  v.  Grove,  100  Va. 
556.  See  also  Case  v.  Case,  103  111.  App.  177; 
Funk  v.  Seehorn,  99  Mo.  App.  587. 

6.  Cotenants  Severally  Liable  for  Entire  Debt. 
—  See  Dougherty  v.  Kubat,  67  Neb.  269. 

686.  2.  Merchants  Bank  v.  Foster,  124  Ala. 
696  ;  Morris  v.  Roseberry,  46  W.  Va.  24. 

Adverse  Possession.  —  A  joint  owner  who  does 
not  represent  his  co-owner,  but  holds  the  prop- 
erty adversely  to  him,  cannot  legally  insure  the 
entire  property  from  loss  by  fire  and  charge 
any  part  of  the  insurance  to  his  co-owner, 
against  his  consent.  Gilroy  v.  Richards,  26  Tex. 
Civ.  App.  355. 

3.  See  Bowman  v.  Pettit,  68  Ark.  126. 

Insurance  —  One'Tenant  Excluded.  —  See  Fen- 
ton  v.  Miller,  116  Mich.  45,  72  Am.  St.  Rep. 
502. 

9.  Cotenants  Must  Contribute  Towards  Payment 
of  Taxes.  —  McClintock  v.  Fontaine,  119  Fed. 
Rep.  448 ;  Glos  v.  Clark,  97  111.  App.  609,  dis- 
missed 199  111.  747;  Plant  v.  Fate,  114  Iowa 
283;  Montgomery  v.  Montgomery,  (Ky.  1904) 
78  S.  W.  Rep.  465:  Hake  v.  Lee,  106  La.  482; 
Burnes  v.  Porter,  82  Mo.  App.  66 ;  Arthur  v. 
Arthur,  76  N.  Y.  App.  Div.  330;  Morris  t>.  Rose- 
berry,  46  W.  Va.  24.  See  also  Wilson  v. 
Sanger,  57  N.  Y.  App.  Div.  323. 

11.  Interest.  —  Morris  v.  Roseberry,  46  W. 
Va.  24.  See  also  Glos  v.  Clark,  97  111.  App. 
609,  dismissed  199  111.  147. 

12.  Reimbursement  for  Taxes  Secured  by  Lien. 
—  McClintock  v.  Fontaine,  119  Fed.  Rep.  448; 
Bennett  v.  Bennett,  84  Miss.  493 ;  Burnes  v. 
Porter.  82  Mo.  App.  66. 

6*7.  1.  Blackaby  v.  Blackaby,  185  111.  94; 
Armijo  v.  Neher,  11  N.  Mex.  645. 


2.  Booth  v.  Booth,  114  Iowa  78;  Downey  v. 
Strouse,  101  Va.  226. 

5.  Expense  of  Litigation  —  Kentucky  Statute.  — 

Francis  v.  Million,  (Ky.  1904)  80  S.  W.  Rep. 
486. 

6.  McClintock  v.  Fontaine,  119  Fed.  Rep. 
448  ;  Bowman  v.  Pettit,  68  Ark.  126. 

688.  2.  Lien  for  Improvements.  —  Ward  v. 
Ward,  50  W.  Va.  517. 

5.  No  Allowance  for  Services  in  Care  and  Man- 
agement of  Property. —  Dunavant  v.  Fields,  68 
Ark.  534  ;  Anderson  v.  Northrop,  44  F!a.  472 ; 
Gay  v.  Berkey,  (Mich.  1904)  100  N.  W.  Rep. 
920;  Switzer  v.  Switzer,  57  N.  J.  Eq.  421.  See 
also  Boyce  v.  Boyce,  124  Mich.  696. 

8.  No  Action  for  Rents  and  Profits  at  Common 
Law  Between  Cotenants.  —  Gregg  v.  Roaring 
Springs  Land,  etc.,  Co.,  97  Mo.  App.  44  ;  Armijo 
v.  Neher,  11  N.  Mex.  645,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  eel.)  688. 

689.  1.  Tenant  in  Common  Liable  to  Cotenant 
under  Statutes. — Fenton  v.  Miller,  116  Mich.  45, 
72  Am.  St.  Rep.  502  ;  Gregg  v.  Roaring  Springs 
Land,  etc.,  Co.,  97  Mo.  App.  44 ;  Armijo  v. 
Neher,  11  N.  Mex.  645,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  688;  Messing  v.  Mess- 
ing, 64  N.  Y.  App.  Div.  125. 

690.  3.  Statutes  Not  Applicable  Where  Tenant 
Occupies  Premises  for  His  Own  Benefit.  —  Cheney 
v.  Ricks,  187  III.  171  ;  Solomon  v.  Rogers,  13 
Pa.  Super.  Ct.  70 ;  Wells  v.  Becker,  24  Pa. 
Super.  Ct.  174;  Keller  v.  Lamb,  10  Kulp  (Pa.) 
246. 

4.  Tenant  in  Possession  Not  Liable  for  Occu- 
pation Rent. —  Ryason  v.  Dunten,  164  Ind.  85; 
Willes  v.  Loomis,  94  N.  Y.  App.  Div.  67; 
Biglow  v.  Biglow,  75  N.  Y.  App.  Div.  98  ;  Cos- 
griff  v.  Dewey,  164  N.  Y.  1,  79  Am.  St.  Rep. 
620;  Solomon  v.  Rogers,  13  Pa.  Super.  Ct.  70. 
See  also  Fenton  v.  Miller,  116  Mich.  45,  72 
Am.  St.  Rep.  502. 

Leasehold  Estate.  —  See  Wells  v.  Becker,  24 
Pa.  Super.  Ct.  174. 

691.  3.  Statutory  Liability  of  Cotenant  for 
Use  and  Occupation. —  Cheney  v.  Ricks,  187  111. 
171  :  Lancaster  v.  Flowers,  208  Pa.  St.  199; 
Keller  7'.  Lamb,  to  Kulp  (Pa.)  246. 

The  Pennsylvania  statute  does  not  apply  to 
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693-700 


693. 
694. 


695. 
697. 


698. 

(2)  Waste. 

699. 


General 
700. 


(b)  Where  There  Is  an  Agreement  to  Pay  Rent.  ■ —  See  notes  3,  4. 
Lessee  Holding  Over.  —  See  note  7. 

(3)  Where  Premises  Are  Leased  to  Stranger.  —  See  notes  1,  2. 
Where  Several  Cotenants  Unite  in  Leasing.  —  See  note  4. 

(4)  Where  Cotenant  Has  Been  Ousted.  —  See  notes  5,  6,  7,  8. 

(5)  Measure  of  Accountability  —  Express  Agreement.  —  See  note  4. 

(7)  Statute  of  Limitations  —  Interest.  — See  notes  I,  2. 

(8)  Lien  for  Rents  and  Profits.  —  See  notes  4,  5. 

d.  As  to  Loss,  Injury,  or  Destruction  of  Property  — 

—  See  notes  5,  6. 

What  Constitutes  Waste.  —  See  note  J. 
Cutting  Timber.  —  See  note  I. 

Removal  of  Ore  or  Other  Mineral.  —  See  notes  3,  4. 

VIII.  Actions  Between  Cotenants  —  1.  Actions  at  Law  —  a.  In 

—  See  note  7. 

d.  Replevin.  —  See  note  3. 

e.  Trespass  Quare  Clausum.  —  See  notes  4,  5. 


tenants  under  a  lease  for  years,  but  was  in- 
tended to  affect  such  owners  of  real  estate  as 
were  joint  tenants  or  tenants  in  common  at  com- 
mon law.  Wells  v.  Becker,  24  Pa.  Super.  Ct. 
174. 

693.  3.  Cotenant  Liable  for  Occupation  Rent 
by  Agreement.  —  See  Turnbull  v.  Foster,  116  Ga. 
765- 

4.  Chapman  v.  Duffy,  (Colo.  App.  1905)  79 
Pac.  Rep.  746. 

7.  Cotenant  Not  Ordinarily  Presumed  to  Hold 
Over  under  Lease.  —  Valentine  v.  Healey,  178  N. 

Y.  391. 

691.  1.  Tenant  in  Common  Liable  to  Cotenant 
for  Rent  Received  from  Stranger. —  Cheney  v. 
Ricks,  87  111.  App.  388,  affirmed  187  111.  171; 
Thompson  v.  Sanders,  113  Ga.  1024;  Eighmey 
v.  Thayer,  135  Mich.  682;  Gregg  v.  Roaring 
Springs  Land,  etc.,  Co.,  97  Mo.  App.  44. 

Credits  —  Payment  of  Rent  to  Widow.  —  See 
Switzer  v.  Switzer,  57  N.  J.  Eq.  421. 

2.  Switzer  v.  Switzer,  57  N.  J.  Eq.  421. 

4.  Gedney  v.  Gedney,  160  N.  Y.  471,  affirming 
19  N.  Y.  App.  Div.  407. 

5.  Tenant  in  Common  Who  Has  Ousted  Cotenant 
Liable  for  Rents  and  Profits. — Anderson  v.  North- 
rop, 44  Fla.  472 ;  Gregg  v.  Roaring  Springs 
Land,  etc.,  Co.,  97  Mo.  App.  44 ;  Renshaw  v. 
Tullahoma  First  Nat.  Bank,  (Tenn.  Ch.  1900) 
63  S.  W.  Rep.  194;  Stephens  v.  Hewitt,  (Tex. 
Civ.  App.  1903)  77  S.  W.  Rep.  229. 

6.  Fact  that  No  Rents  or  Profits  Were  Received 
Immaterial.  — Rippe  v.  Badger,  125  Iowa  723, 
106  Am.  St.  Rep.  336. 

7.  Cecil  v.  Clark,  49  W.  Va.  459. 

8.  See  Anderson  z\  Northrop,  44  Fla.  472. 
695.    4.  Estoppel.  —  See  Lancaster  v.  Flow- 
ers, 208  Pa.  St.  199. 

697.  1.  Statute  of  Limitations  Does  Not  Run 
as  Between  Cotenants.  —  Ela  v.  Ela,  70  N.  H. 
163  ;  Armijo  v.  Ncher,  1 1  N.  Mex.  645,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  697  ; 
Parker  v.  Brast,  45  W.  Va.  399. 

2.  Interest. —  Where  a  tenant  came  into  pos- 
session and  held  possession  adversely  to  his 
cotenants,  under  a  claim  of  title,  it  was  held 
that  no  demand  was  necessary  to  start  the  run- 
ning of  interest.  Armijo  v.  Ncher,  11  N.  Mex. 
645- 


4.  No  Lien  for  Rents  and  Profits.  —  Dunavant 
v.  Fields,  68  Ark.  534. 

5.  Lien  for  Rents  and  Profits  —  Mississippi. — 
Bennett  v.  Bennett,  84  Miss.  493. 

698.  5.  Statutory  Liability  of  Tenants  in 
Common  for  Waste.  —  Thompson  v.  Sanders,  113 
Ga.  1024;  Nevels  v.  Kentucky  Lumber  Co.,  108 
Ky.  550,  94  Am.  St.  Rep.  388;  Proctor  v. 
Proctor,  182  Mass.  415;  Cosgriff  v.  Dewey,  164 
N.  Y.  1,  79  Am.  St  Rep.  620. 

6.  State  v.  Judge,  52  La.  Ann.  103. 

7.  What  Constitutes  Waste. — Cosgriff^.  Dewey, 
164  N.  Y.  1,  79  Am.  St.  Rep.  620. 

699.  1.  Cutting  of  Timber  Waste.  —  Nevels 
v.  Kentucky  Lumber  Co.,  108  Ky.  550,  94  Am. 
St.  Rep.  388. 

3.  Removal  of  Coal  or  Other  Mineral.  —  Cosgriff 
v.  Dewey,  164  N.  Y.  1,  79  Am.  St.  Rep. 
620. 

4.  Abbey  v.  Wheeler,  170  N.  Y.  122. 

May  Waive  Tort  and  Require  Accounting.  — 
Cecil  v.  Clark,  40  W.  Va.  459. 

7.  No  Actions  at  Law  Between  Cotenants  as  Gen- 
eral Rule.  — ■  Biglow  v.  Biglow,  75  N.  Y.  App. 
Div.  98. 

700.  3.  One  Cotenant  Cannot  Maintain  Re- 
plevin Against  Another, —  Bain  <•.  Trix'er,  24  Tnd. 
App.  246;  Smith-McCord  Dry-Goods  Co.  v. 
Burke,  63  Kan.  740  ;  Miller  v.  Crigler,  83  Mo. 
App.  395- 

Maintainable  Where  One  Repudiates  Other's  In- 
terest.—  Cornett  v.  Hall,  103  Mo.  App.  353, 
citing  17  Am.  and  Eno.  Encyc.  or  Law  (2d 
ed.)  700-702. 

Maintainable  Where  Property  Severable.  — 
Schwartz  :•.  Stock,  26  Ncv.  128.  citing  17  Am. 
and  Eng.  Fntvc.  or  Law  (2d  ed.)  700. 

4.  Tenant  in  Common  Cannot  Maintain  Trespass 
Quare  Clausum  Against  Cotenant. —  Sullivan  v. 
Sherry,  m  Wis.  476,  87  Am.  St.  Rep.  890. 

5.  Rule  Otherwise  in  Case  of  Ouster  or  Destruc- 
tion of  Property.  —  Harford  v.  Taylor,  181  Mass. 
266;  Avera  v.  Williams,  81  Miss.  714,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  700  ; 
Reep  v.  Wagner,  21  Pa.  Super.  Ct.  268;  Sullii 
van  v.  Sherry,  1 1 1  Wis.  476,  87  Am.  St.  Rep. 
890,  citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  700.  Sec  also  Sweeney  v.  Hanley,  (C.  C. 
A.)  126  Fed.  Rep.  97. 
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TOO.  /.  Trover  —  General  Rule.  — ■  See  note  7. 

TO  1  .     Eujoyinent  of  Common  Property  Rendered  Impossible.  —  See  note  2. 
TO^i.     Sale  of  Property  as  Conversion.  —  See  note  4. 
703.     Rule  Where  Property  Is  Severable  in  Nature.  —  See  note  3. 
Measure  of  Reoovery.  —  Sec  note  6. 

g.  Action  on  Case.  «—  See  note  8. 
TO  1.    i.  Assumpsit.  —  See  note  5. 
T0#>.    2.  Suits  in  Equity  —  Modern  Statutes.  —  See  note  2. 

Bill  for  Aocounting.  —  See  note  §■ 

Injunction.  —  See  notes  7,  8. 
TOT.   IX.  Rights  and  Liabilities  of  Cotenants  and  Third  Persons  — 
2.  Liabilities  of  Cotenants  to  Strangers  —  b.  Execution  and  Attachment  of 

1  N  I  EREST  OF  COTENANT  —  General  Rule.  —  See  note  4. 
Manner  of  Levy.  —  Sefi  note  7- 
TOH.     Sale  of  Entire  Property  by  Sheriff  as  Conversion.  ■ — -  See  note  2. 


713.    JOURNAL.  —  Sec  note  1. 


700.  7.  No  Aotion  of  Trover  Against  Coten- 
ant  for  Exclusive  Appropriation  of  Property.  — 

Moore  v.  Walker,  124  Ala.  199;  Miller  v.  Crig- 
ler,  83  Mo.  App.  39s ;  Schwartz  v.  Stock,  26 
Nev.  155,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  700;  Sullivan  v.  Sherry,  11 1  Wis. 
476,  87  Am.  St.  Rep.  8go.  See  also  Gates  v. 
Bowers,  169  N,  Y.  14,  88  Am.  St.  Rep.  530. 

701.  2.  Cotenant  Liable  for  Conversion  of 
Property.  —  Moore  v.  Walker,  124  Ala.  199"; 
Schwartz  v.  Stock,  26  Nev.  155,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (3d  cd.)  701  ;  Sullivan 
v.  Sherry,  111  Wis.  476,  87  Am.  St.  Rep.  890. 
See  also  Gates  V.  Bowers,  169  N.  Y.  14,  88  Am. 
St.  Rep.  530. 

702.  4.  Sale  of  Property  by  One  Cotenant  Con- 
stitutes Conversion.  —  Nevels  v.  Kentucky  Lum- 
ber Co.,  108  Ky.  550,  94  Am.  St.  Rep.  388; 
Leader  v.  Plante,  95  Me.  343  ;  Ferris  v.  Nelson, 
60  N.  Y.  App.  Div.  430. 

70.3.  3.  Conversion  of  Divisible  Property-  — 
Gates  v.  Bowers,  169  N.  Y.  14,  88  Am,  St.  Rep. 
530.  See  also  Cornett  v.  Hall,  103  Mo.  App. 
353  (replevin). 

6.  Value  of  Property  with  Interest  from  Conver- 
sion. — ■  See  Cecil  v.  Clark,  49  W,  Va.  459. 

8.  For  Use  and  Occupation.  —  See  In  re  Journey, 
7  Del.  Ch.  1. 

701.  5.  Advances  for  Repairs  and  Improve- 
ments.—  Ward  v.  Ward,  50  W.  Va.  517. 

705.    2.  Equitable  Jurisdiction  Where  Remedy 


at  Law  Is  Inadequate.  —  Gulf  Red  Cedar  Co.  v. 
Crenshaw,  138  Ala.  134;  Hollahan  v.  Sowers, 
in  111.  App.  263;  Moreira  v.  Schwan,  113  La. 
643. 

5.  No  Equity  Jurisdiction  Where  Remedy  at 
Law  Adequate  and  Complete.  —  Garside  v.  Norval, 
1  Alaska  19. 

Accounting  by  Tenant  Out  of  Possession  —  Title 
Must  Be  Determined  at  Law.  —  Swearingen  v. 
Barnsdall,  210  Pa.  St.  84. 

7.  Injunction  Restraining  Waste. —  Gulf  Red 
Cedar  Co.  v.  Crenshaw,  138  Ala.  134;  Bin- 
swanger  v.  Henninger,  1  Alaska  509 ;  State  v. 
Judge,  52  La.  Ann.  103  ;  LeatherbUty  v.  Mclnnis, 
85  Miss.  160,  107  Am.  St.  Rep.  226;  Butte,  etc., 
Consol.  Min.  Co.  v.  Montana  Ore  Purchasing 
Co.;  25  Mont.  41. 

8.  Cutting  Timber.  —  Cotten  v.  Christen,  no 
La.  444. 

Appropriation  of  Proceeds  of  Property. —  Bin- 

swanger  v.  Henninger,  1  Alaska  509. 

707.  4.  Interest  of  Cotenant  Subject  to  Exe- 
cution, —  Spalding  v.  Allred,  23  Utah  354. 

7.  Sheriff  May  Take  Possession  of  Whole  Prop- 
erty. — !  Spalding  v.  Allred,  23  Utah  354. 

70§.  2.  Liability  of  Officer  for  Wrongfully 
Selling  Entire  Property. —  Spalding  v.  Allred,  23 
Utah  354. 

713.  1.  Journal.  —  See  Montgomery  Beer 
Bottling  Works  v.  Gaston,  126  Ala.  425. 
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By  C.  T.  Green. 

716.  I.  Definition.  —  See  notes  i,  2. 

717.  "Judge"  and  "Court"  Used  Synonymously.  —  See  note  I. 

II.  Powers  and  Duties  in  General  —  1.  Nature  —  judicial  Function* 

Personal  and  Not  to  Be  Delegated.  —  See  notes  2,  3. 

2.  Legislative  Authority  over  Powers  and  Duties  —  a.  Power  to 

IMPOSE  NONJUDICIAL  DUTIES  —  View  that  Only  Judicial  Functions  Can  Be  Imposed.  - 

See  note  5. 

View  that  Ministerial  or  Executive  Duties  May  Be  Imposed.  —  See  note  9. 

718.  3.  Power  to  Review  Decisions  of  Other  Judges  of  Co-ordinate  Jurisdic- 
tion —  General  Rule.  —  See  notes  3,  4. 

719.  III.  Powers  and  Duties  in  Matters  of  Practice  —  1.  Powers  and 
Duties  During  Trial  —  b.  ATTENDANCE  ON  TRIALS  — (i)  Duty  of  Presiding 
J udge  to  Be  Present  —  General  Rule.  —  See  note  I . 

Reason  of  Rule.  —  See  note  2. 

Application  to  Presence  During  Argument.  —  See  notes  5»  6. 


716.  1.  Whether  an  Official  Holds  a  Court 

is  to  be  determined  from  the  functions  which 
he  is  empowered  to  perform.  Steele  v.  Queen, 
67  N.  J.  L.  09. 

2.  Court  Commissioners.  —  The  words  "United 
States  judge  "  in  section  6  of  the  Chinese 
Exclusion  Act  of  May  5,  1892,  include  a  United 
States  commissioner.  Chin  Bak  Kan  v.  U.  S., 
186  U.  S.  193. 

The  Surrogate  Acts  Judicially  in  probating  a 
will.    Steele  v.  Queen,  67  N.  J.  L.  99. 

717.  1.  Term  "Court"  Used  Synonymously 
with  "Judge."  —  Porter  v.  Flick,  60  Neb.  773. 
Compare  Cleveland  v.  State,  114  Ga.  110. 

2.  As  to  Rendition  of  Sentence  by  a  Judge  Other 
than  the  One  Who  Presided  at  the  trial,  see  the 
title  Sentence  and  Punishment,  293.  4  ct 
seq. 

A  Judge  Has  No  Judicial  Power  Outside  of  the 
Court  in  which  he  officiates.  Nester  v.  Carney 
Bros.  Co.,  98  111.  App.  630. 

3.  May  Not  Delegate  Power.  —  Durden  v. 
People,  192  111.  504. 

6.  Legislature  May  Not  Impose  Nonjudicial 
Functions.  —  In  re  Weston,  28  Mont.  207. 

9.  Imposition  of  Extrajudicial  Duties. —  See 
Clark  v.  Finley,  93  Tex.  lyi. 

7 IN.  3.  May  Not  Review  Action  of  Judge  of 
Co-ordinate  Jurisdiction.  —  H.  B.  Claflin  Co.  v. 
Furtick,  119  Fed.  Rep.  429;  Plattner  Implement 
Co.  v.  International  Harvester  Co.,  (C.  C.  A.) 
133  Fed.  Rep.  376;  Columbia  Mut.  Bldg.,  etc., 
Assoc.  v.  Mittnatht,  62  N.  Y.  App.  Div.  425, 
appeal  dismissed  170  N.  Y.  569;  Piatt  v.  New 
York,  etc.,  R.  Co.,  170  N.  Y.  451  ;  Moore  v. 
Moore,  131  N.  Car.  371  ;  Harrlgan  v.  Gilchrist, 
121  Wis.  127.  See  also  Lee  v.  State,  118  Ga.  5; 
Kane  v.  Hutkoff,  (Supm.  Ct.  Spec.  T.)  38  Misc. 
(N.  Y.)  678  ;  Pratt  v.  Tinimcrman,  69  S.  Car. 
186. 

Duty  of  Court  to  Vacate  Its  Own  Improvident 

Orders,  —  Sec  Chicago,  etc.,  R.  Co.  v.  Har- 


rington, 192  111.  9;  Green  v.  McCarter,  64  S. 
Car.  290. 

Right  of  Successor  in  Office  to  Correct  Judge's 
Action.  —  Shephard  v.  Gove,  26  Wash.  452. 

4.  Remedy  by  Appeal  or  Writ  of  Error.  — 

H.  B.  Claflin  Co.  v.  Furtick,  119  Fed.  Reo.  429; 
Piatt  v.  New  York,  etc.,  R.  Co.,  170  N.  Y.  451  ; 
Columbia  Mut.  Bldg.,  etc.,  Assoc.  v.  Mittnacht, 
62  N.  Y.  App.  Div.  425,  appeal  dismissed  170 
N.  Y.  569;  Harricjan  v.  Gilchrist,  121  Wis.  127. 
See  also  Moore  v.  Moore,  131  N.  Car.  371. 

719.  1.  Duty  of  Judge  to  Be  Present.  — 
Stokes  v.  State,  71  Ark.  112;  Graves  v.  People, 
32  Colo.  127,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  719;  Durden  v.  People,  192  111. 
504  ;  Wells  v.  O'Hare,  209  111.  627  ;  Stan-  v.  U. 
S.,  (Indian  Ter.  1903)  76  S.  W.  Rep.  105; 
State  v.  Hammer,  116  Iowa  284:  Carney  v. 
State,  (Tex.  Crim.  igos'i  85  S.  W.  Rep.  7. 

2.  Judge  Essential  to  Constitute  Court.  — 
Stokes  v.  State,  71  Ark.  112.  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  720;  Graves  v. 
People,  32  Colo.  127;  Starr  v.  U.  S.,  (Indian 
Ter.  1903)  76  S.  W.  Rep.  105  ;  Scott  v.  State, 
43  Tex.  Crim.  591  ;  Rateson  v.  State,  46  Tex. 
Crim.  34. 

5.  Duty  to  Be  Present  During  Argument.  — 

Graves  v.  People,  32  Colo.  127:  Starr  v.  U.  S., 
(Indian  Ter.  1903)  76  S.  W.  Rep.  105;  Good- 
man v.  State,  (Tex.  Crim.  1904)  83  S.  W.  Rep. 
196;  Carney  v.  State.  (Tex.  Crim.  19051  85  S.W. 
Rep.  7  ;  Bateson  v.  State,  46  Tex.  Crim.  34.  See 
also  Stokes  v.  State,  71  Ark.  112. 

Under  Code  Civ.  Pro.  N.  Y.,  §  46,  as  amended  in 
1897,  judges  of  the  Court  of  Appeals  and  Ap- 
pellate Division  may  take  part  in  the  decision 
of  a  question  although  absent  on  the  oral 
argument.  Wittleder  v.  Citizens'  Electric  Il- 
luminating Co..  47  N.  Y.  App.  Div.  543. 

6.  Must  Hear  Proceedings  in  Order  to  Review 
Same  on  Motion  for  New  Trial. — Graves  v.  People, 
32  Colo.  127, 
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7  Presenco  Construed.  —  Sec  notes  J,  9. 

7*20.  (2)  Effect  of  Absence  —  (a)  In  Criminal  Trials  —  View  that  Objection  May 
Be  Waived.       See  notes  2,  3. 

View  that  Objection  May  Not  Be  Waived.  —  Sec  note  4. 

(0)  In   Civil   Trials  —  <ui.  ABSENCE  Without  Consent  as  Ground  for  New 
Trial      Absence  Not  Ground  for  New  Trial  Where  No  Objection  Made.  —  See  note  9. 
7*il .    (3)  Change  of  Judges  During  Trial.  —  See  note  5. 

c  Right  to  Question  Witnesses  —  General  Rule.  —  See  note  6. 

Right  to  Put  Leading  Questions.  —  See  note  7. 
7*Z*Z.    3.  Duty  with  Regard  to  Bills  of  Exceptions  and  Statements  of  Fact  on 
Appeal — a.  SETTLEMENT   AND   SIGNATURE   OF   BILLS   OF    EXCEPTIONS  — 
Settlement.  — -  See  notes  2,  4. 

Signature.  —  See  note  7. 
7 'III.    4.  Duty  to  Hear  Motion  for  New  Trial.  —  See  note  3. 
5.  Power  of  Adjournment  —  in  General.  —  See  note  5. 
Power  of  Judge  to  Reopen  Court  Adjourned  by  Officers.  —  See  note  6. 


719.  7.  Requirement  Construed.  —  Stokes  v. 
State,  71  Ark.  112;  Graves  v.  People,  32  Colo. 
127;  Starr  v.  U.  S.,  (Indian  Ter.  1903)  76  S. 
W.  Rep.  105  ;  Bateson  v.  State,  46  Tex.Crim.  34. 

What  Does  Not  Constitute  Absence.  —  Rutter  v. 
Territory,  1  1  Okla.  454. 

9.  Judge  Must  Be  in  a  Position  to  Respond  to 
Call  for  Exercise  of  His  Authority.  — ■  Stokes  v. 
State,  71  Ark.  112;  Graves  v.  People,  32  Colo. 
127;  Starr  v.  U.  S.,  (Indian  Ter.  1903)  76 
S.  W.  Rep.  105;  State  v.  Hammer,  116  Iowa 
284. 

720.  2.  Harmless  Error  Where  No  Objection 
Made.  —  State  v.  Hammer,  1 16  Iowa  284. 

3.  It  Must  Be  Shown  that  Injury  Resulted  to 
Losing  Party.  —  St  itc  v.  Hammer,  116  Iowa  284. 

4.  Presence  of  Judge  Essential  in  Criminal  Cases. 
—  Graves  v.  People,  32  Colo.  127  ;  Bateson  v. 
State,  46  Tex.  Crim.  34,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  720;  Evans  v.  State, 
46  Tex.  Crim.  476. 

Absence  Must  Be  Shown  Affirmatively.  — 
Ermlick  "'.  Slate,  (Miss.  1900)  28  So.  Rep.  847. 

9.  Objection  Must  Have  Been  Made  and  Harm 
Resulted  to  Losing  Party.  —  Wells  v.  O'Hare,  209 

111.  627  :  Dehougne  v.  Western  Union  Tel.  Co., 
(Tex.  Civ.  App.  1905)  84  S.  W.  Rep.  1066, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  720. 

721.  5.  Change  During  Trial.  —  Durden  v. 
People,  192  III.  504,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  721. 

6.  Judge  May  Question  Witness. —  Cline  v. 
State,  25  Ind.  App.  331  ;  State  v.  Knowles,  185 
Mo.  147  ;  McTurck  v.  Foussadier,  51  N.  Y.  App. 
Div.  218;  Howard  v.  Territory,  (Okla.  1905)  79 
Pac.  Rep.  773;  State  v.  Hargroves,  104  Tenn. 

112.  Compare  Barlow  Bros.  Co.  v.  Parsons,  73 
Conn.  696;  Nightingale  v.  State,  62  Neb.  371; 
Leo  v.  State,  63  Neb.  723. 

For  a  Full  Treatment  <>f  this  matter  see  the 
title  Examination  of  Witnesses,  8  Encyc.  of 
Pl.  and  Ph.  71  et  scq.,  and  the  Supplement 
thereto. 

7.  Right  to  Put  Leading  Questions. —  See  State 
v.  Crotts,  22  Wash.  245,  holding  leading  rpies- 
tions  by  the  judge  to  be  improper  where  counsel 
would  not  be  permitted  to  ask  them  ;  and  see 
generally  the  title  Examination  of  Witnesses, 
8  Ewcyc.  of  Pl.  and  Pr.  72,  and  the  Supple- 
ment thereto. 


Leading  Questions  in  Violation  of  Statute.  — 

See  Jaques  v.  State,  111  Ga.  832. 

722.  2.  Duty  to  Settle  Bills  of  Exceptions.  — 

Miller  v.  Enterprise  Canal,  etc.,  Co.,  142  Cal. 
208,  100  Am.  St.  Rep.  115;  Carr  v.  Noah,  28 
Ind.  App.  105;  Patterson  v.  Yancey,  97  Mo. 
App.  681. 

A  Judicial  Act.  —  Nester  v.  Carney  Bros.  Co., 
98  111.  App.  630. 

Extensions  of  Time  for  Making  and  Serving  the 
Case  Made  must  be  granted  by  the  judge  in  pos- 
session of  Ihe  office  at  the  time  of  the  exten- 
sion. Wallace  v.  Caldwell,  9  Kan.  App.  538. 
Compare  Farleigh  v.  Kelly,  24  Mont.  369. 

4.  New  Trial  Ordered  for  Failure  to  Settle.  — 
See  Patterson  v.  Yancey,  97  Mo.  App.  681. 

7.  Judge  Whose  Rulings  Excepted  to  Must  Sign. 
— •  Miller  v.  Enterprise  Canal,  etc.,  Co.,  142 
Cal.  208,  100  Am.  St.  Rep.  115;  Brineger  v. 
Louisville,  etc.,  R.  Co.,  72  S.  W.  Rep.  783,  24 
Ky.  L.  Rep.  1973;  Paterson  v.  Yancey,  97  Mo. 
App.  681  ;  Storrie  v.  Shaw,  96  Tex.  618.  See 
also  Woods  v.  Beaton,  1  Alaska  344. 

Where  the  Statute  Permits  Allowance  and  Sign- 
ing of  Bill  of  Exceptions  by  Another  Judge, 
when  the  judge  before  whom  the  cause  was 
tried  is  "  by  reason  of  sickness,  death,  or  other 
disability  "  unable  to  allow  and  sign,  mere  ab- 
sence from  the  district  is  not  a  disability  within 
the  statute.  Western  Dredging,  etc.,  Co.  v. 
Heldmaier,  (C.  C.  A.)  111  Fed.  Rep.  123. 

723.  3.  Duty  of  Judge  Hearing  Cause  to 
Decide  Motion  for  New  Trial. —  Banks  v.  Wilson, 
1  Alaska  241.  Compare  Bailey  v.  Coe,  106  Mo. 
App.  653. 

The  Successor  to  a  Deceased  Judge  may  hear  a 

motion  for  a  new  trial.  Union  Pac.  R.  Co.  v. 
Lotway,  2  Neb.  (unofficial)  348,  96  N.  W.  Rep. 
527- 

Successor  with  Power  to  Sign  Bill  of  Exceptions. 

— ■  In  Missouri  it  is  held  that  the  statute  giving 
power  to  the  successor  of  a  judge  to  sign  a  bill 
of  exceptions  carries  with  it  the  coincident 
power  to  pass  upon  a  motion  for  a  new  trial. 
Fehlhauer  v.  St.  Louis,  178  Mo.  635. 

When  Motion  May  Not  Be  Heard  in  Vacation. 
—  Wood  v.  Wiley  Mfg.  Co.,  117  Ga.  517. 

5.  Power  to  Adjourn  Court  Limited  by  Statute. 
— -Martin  v.  Scott,  118  Ga.  149. 

6.  Adjournment  of  the  Court  Without  Day 
ends  its  power  over  the  business  and  records. 
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723.  IV.  Powers  at  Chambers  —  2.  Jurisdiction  Incidental  to  Jurisdiction 
of  Court  —  a.  In  General.  —  See  note  io. 

724.  3.  Powers  Regulated  by  Statute.  —  See  note  3. 

V.  Judges  as  Witnesses  —  1.  When  Essential  Members  of  Court  — 

General  Rule.  —  See  note  5. 

725.  3.  Cases  in  Which  Judge  May  Be  Witness  —  To  Prove  Testimony  of  witness. 

—  See  note  6. 

VI.  Liability  of  Judges  for  Acts  and  Opinions  —  1.  Judicial  Acts 
and  Opinions  —  a.  Acts  and  Opinions  Within  Jurisdiction  —  (i)  General 
Rule.  —  See  note  9. 

726.  See  note  1. 

Liability  for  Fraud  and  Corruption.  —  See  note  3. 

727.  See  notes  1,  2. 

Liability  for  Conspiracy.  —  See  note  4. 

(2)  Reason  for  Rule.  —  See  note  5. 

(3)  To  What  Judges  Rule  Applicable 
notes  6,  7,  8. 

728.  Application  to  All  Persons  Acting  in  Judicial  Capacity.  —  See  note  I. 

(4)  What  Are  Judicial  Acts  Within  Rule  —  Illustrations.  —  See  notes 

4,  8. 


-Application  to  All  Judges.  —  See 


of  the  term.  See  State  v.  Hindman,  159  Ind. 
586. 

723.  10.  Merits  of  Case  Must  Not  Be  Involved. 

—  Ex  p.  Rountree,  57  S.  Car.  75. 

724.  3.   Powers    Regulated  by  Statute  — 

Colorado.  —  People  v.  District  Ct.,  28  Colo.  485  ; 
People  v.  Hebel,  (Colo.  App.  1904)  76  Pac. 
Rep.  550. 

Georgia.  —  Wiggins  'v.  Tyson,  114  Ga.  64; 
Nisbet  v.  Tindall,  115  Ga.  374;  Mitchell  v. 
Turner,  117  Ga.  958. 

Missouri. —  State  v.  Eggers,  152  Mo.  485; 
State  v.  Woodson,  161  Mo.  444;  Oliver  v. 
Snider,  176  Mo.  63. 

Nebraska.  —  McCarty  v.  Hopkins,  61  Neb. 
550;  Conover  v.  Wright,  (Neb.  1902)  91  N.  W. 
Rep.  545;  Hartsuff  v.  Huss,  (Neb.  1901)  95 
N.  W.  Rep.  1070. 

Neiv  York.  —  People  v.  Stillings,  76  N.  Y. 
App.  Div.  143. 

Oklahoma.  —  Gundry  v.  Gundry,  1 1  Okla.  423. 

South  Carolina.  —  Murchison  v.  Miller,  64 
S.  Car.  425. 

Texas.  — .  Accousi  v.  G.  A.  Stowers  Furniture 
Co.,  (Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  1104. 

Washington.  —  Kalb  v.  German  Sav.,  etc., 
Soc,  25  Wash.  349,  87  Am.  St.  Rep.  757. 

Wyoming.  —  Mau  v.  Stoner,  12  Wyo.  478. 

Entry  of  Orders  in  Vacation  Must  Be  Expressly 
Authorized.  —  Haskens  v.  State,  114  Ga.  837; 
Mcl.ane  v.  Mackey,  (Tex.  Civ.  App.  1900)  59 
S.  W.  Rep.  944.  See  also  Mills  v.  Geer,  1 1 1 
Ga.  275;  Young  v.  Rann,  m  Iowa  253;  Hurst 
v.  Nicola  Bros.  Co.,  65  S.  W.  Rep.  364,  23  Ky. 
L,  Rep.  1406;  State  v.  F.yermann,  172  Mo.  294; 
Coger  v.  Coger,  48  W.  Va.  135. 

The  Parties  May  by  Consent  Confer  Jurisdiction 
upon  a  judge  at  chambers.  I.andt  v.  Remley, 
1 1 3  Iowa  555. 

The  Distinction  Between  Term  Time  and 
Vacation  is  not  abolished  by  the  Georgia  stat- 
utes.   Webb  v.  Hicks,  117  Ga.  335. 

5.  Judge  Essential  to  Trial  Should  Not  Be 
Examined  as  Witness.  —  State  v.  De  Maio,  69 
N.  J.  L.  500.  But  see  Stpte  V-  Houghton,  45 
Oregon  '?o, 


725.  6.  To  Prove  Testimony  of  Witness.  — 

State  v.  Houghton,  45  Oregon  110. 

9.  No  Liability  for  Judicial  Acts  or  Opinions 
Within  Jurisdiction. — -Roth  v.  Shupp,  04  MJ1. 
55;  People  v.  Jerome,  (Supm.  Ct.  Spec.  T.  1  36 
Misc.  (N.  Y.)  258. 

726.  1.  Motive  Immaterial.  —  People  v. 
Jerome,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  258. 

3.  No  Liability  in  Case  of  Fraud  and  Corruption. 
English  v.  Ralston,  112  Fed.  Rep.  272. 

727.  1.  Liability  for  Malice  or  Corruption.  — 
Reed  v.  Taylor,  (Ky.  1904)  78  S.  W.  Rep.  892. 

2.  Remedy  by  Indictment  or  Impeachment.  — 
English  v.  Ralston,  112  Fed.  Rep.  272. 

Exemption  Confined  to  Civil  Liability.  —  People 
v.  Jerome,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N. 
Y.)  256,  citing  17  Am.  and  Eng.  Encvc.  of 
Law  (2d  ed.)  727. 

4.  Liability  for  Conspiracy.  ■ —  See  Reed  v. 
Taylor,  (Ky.  1904)  78  S.  W.  Rep.  892. 

5.  Rule  for  Benefit  of  Public.  —  Roth  v.  Shupp, 
94  Md.  55;  People  v.  Jerome,  (Supm.  Ct.  Spec. 
T.)  36  Misc.  (N.  Y.)  258;  Nienaber  v.  Tarvin, 
9  Ohio  Dec.  561,  7  Ohio  N.  P.  no;  Comstock 
v.  Eagleton,  1 1  Okla.  487  ;  Webb  v.  Fisher,  109 
Tenn.  701,  97  Am.  St.  Rep.  863. 

6.  Probate  Judges. — -Comstock  v.  Eagleton,  n 
Okla.  487. 

7.  Applies  to  Equity  Judges. —  Webb  v.  Fisher, 
109  Tenn.  701,  97  Am.  St.  Rep.  863. 

8.  Justices  of  the  Peace. —  Roth  v.  Shupp,  94 
Md.  55. 

72§.  1.  Police  Commissioners.  —  People  v. 
Jerome,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 
258,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  727  [728]. 

4.  Commitment  for  Contempt.  —  Comstock  v. 
Eagleton,  1 1  Okla.  487. 

8.  Requirement  or  Failure  to  Require  Security 
from  Guardian.  —  In  Kentucky,  where  the  stat- 
ute provides  that  if  a  court  accepts  unsatisfac- 
tory persons  as  sureties  on  the  bond  of  a  guard- 
ian, the  judge  so  in  default  shall  be  liable  for 
damages.it  was  held  that  the  judge  was  required 
to  exercise  only  reasonable  diligence.  Best  v. 
Robinson,  1 14  Ky.  J  J; 
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In  General.  — 


b.  Acts  and  Opinions  Not  Within  Jurisdiction  —  (i)  Judges 

of  C  Superior  or  General  J Turisdiction  —  (a)  Acts  in  Excess  of  Jurisdiction. — 

See  note  10. 

7*20.     (b)  Acts  in  Absence  of  Jurisdiction.  —  See  note  6. 

730.  (2)  Judges  of  Inferior  Courts  —  (a)  View  that  Judges  Are  Liable  for  Acts  in 
Absence  or  Excess  of  Jurisdiction  —  aa.  Statement  of  Rule  —  Judge  Acting  Without  Jurisdiction 
Liable  as  Trespasser.  —  See  note  I . 

bb.  A111  11  a  1  ion  of  Rule —  Liability  for  Want  of  Jurisdiction  over  Person,  Process, 
and  Subject-matter.  —  See  note  3. 

731.  (b)  View  that  Judges  Are  Not  Liable  for  Acts  in  Excess  of  Jurisdiction  —  Good 
Faith  Held  Proper  Test.  —  See  note  7. 

732.  VII.  Disqualification  of  Judges  —  1.  General  Principle  —  No  Man 

May  Act  as  Judge  in  His  Own  Cause.  —  See  note  8. 

733.  Rule  Intended  to  Remove  All  Suspicion  of  Fairness  and  Integrity  of  Judge.  —  See 

note  2. 

2.  Grounds  of  Disqualification —  a.  At  Common  Law  —  (i)  General 
Rule.  —  Sec  note  3. 

'  (2)  Nature  of   Interest  —  Personal  Interest  or   Interest   Disqualifying  as 
Witness.  —  See  notes  4,  5. 

Relationship  No  Ground  of  Disqualification.  —  See  notes  6,  J. 

No  Disqualification  for  Having  Acted  as  Counsel.  —  See  note  9. 

7114.    b.  Statutory  Provisions  —  (i)  In  General.  —  See  note  i. 

(2)  Illustrations  —  (a)  Provision  as  to  Interest  —  aa.  In  General.  —  See 

note  2 

bb.  Disqualification  by  Reason  of  Interest  as  Stockholder  • 

See  note  3. 

73*).    Relationship  to  Stockholder.  —  See  note  4. 

728.  10.  No  Liability  for  Acts  in  Excess  of 
Jurisdiction. — •  English  v.  Ralston,  112  Fed.  Rep. 
272;  Nienaber  v.  Tarvin,  9  Ohio  Dec.  561,  7 
Ohio  N.  P.  no;  Webb  v.  Fisher,  100  Tenn.  701, 
97  Am.  St.  Rep.  863,  quoting  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  728. 

729.  6.  Exercise  of  Usurped  Authority.  — 
Mitchell  v.  Galen,  1  Alaska  339. 

730.  1.  Liability  for  Acting  Without  Juris- 
diction. —  Mitchell  v.  Galen,  1  Alaska  339. 

3.  Liability  for  Want  of  Jurisdiction  over  Per- 
son, Process,  and  Subject-matter.  —  Reed  v.  Tay- 
lor, (Ky.  1904)  78  S.  W.  Rep.  892. 

731.  7.  Good  Faith  Proper  Test. — Roth  v. 
Shupp,  94  Md.  55. 

732.  8.  No  Man  May  Act  as  Judge  in  His 
Own  Cause.— State  v.  Pitts,  139  Ala.  152;  State 
v.  Lynn,  3  Penn.  (Del.)  316;  Winters  v. 
Coons,  162  Ind.  26;  King's  Lake  Drainage,  etc., 
Dist.  v.  Jamison,  176  Mo.  571,  quoting  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  732 ;  Walters 
v.  Wiley,  (Neb.  1901)  95  N.  W.  Rep.  486;  State 
v.  Mack,  26  Nev.  430. 

733.  2.  Object  of  Rule.  —  Crooks.  Newborg, 
124  Ala.  479,  82  Am.  St.  Rep.  190;  Winters  v. 
Coons,  162  Ind.  26. 

3.  Interest  Ground  of  Disqualification.  —  King's 
Lake  Drainage,  etc.,  Dist.  v.  Jamison,  176  Mo. 
579,  quoting  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  732  [733]- 

4.  Personal  Interest.  —  Roberts  v.  Roberts,  115 
Ga.  259,  90  Am.  St.  Rep.  108,  quoting  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  733. 

5.  Interest  Disqualifying  Witness.  —  Roberts 
v.  Roberts,  115  Ga.  259,  90  Am.  St.  Rep.  108, 
quoting  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
cd.)  733- 


6.  Relationship    No    Disqualification.  —  See 

In  re  Eatonton  Electric  Co.,   120  Fed.  Rep. 

1010. 

7.  Favor  Not  Presumed  in  Judge. —  See  Roberts 

v.  Roberts,  115  Ga.  259,  90  Am.  St.  Rep.  108, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 

733- 

9.  In  the  Absence  of  a  Statute  forbidding  an 
attorney  to  conduct  a  cause  before  a  court 
of  which  he  is  an  associate  member,  such 
conduct,  while  violating  sound  professional 
ethics,  furnishes  no  ground  for  a  legal  objection. 
French  v.  Waterbury,  72  Conn.  435. 

734.  1.  Statutes  Construed. — States.  Wood- 
son, 86  Mo.  App.  253;  State  v.  Mack,  26  Nev. 
430. 

In  Florida  the  statutes  have  been  construed  to 
establish  a  different  rule  for  determining  the 
qualifications  of  judges  from  that  applied  to 
jurors.    Bryan  v.  State,  41  Fla.  643. 

2.  Judge  May  Not  Act  in  Cause  in  Which  He 
Is  Interested.  —  In  re  Eatonton  Electric  Co.,  120 
Fed.  Rep.  1010;  Roberts  v.  Roberts,  115  Ga. 
259,  90  Am.  St.  Rep.  108;  State  v.  Mack,  26 
Nev.  430 ;  Forest  Coal  Co.  v.  Doolittle,  54 
W.  Va.  210. 

3.  Disqualification  by  Reason  of  Interest  as 
Stockholder. —  State  v.  Mack,  26  Nev.  430. 

Where  the  Interests  of  the  Corporation  Were 
Not  Involved  it  was  held  that  a  judge  was  not 
disqualified  for  the  reason  that  he  and  one 
of  the  parties  were  stockholders  in  the  same 
corporation.  Hyde  Park  Lumber  Co.  v.  Shep- 
ardson,  72  Vt.  188. 

735.  4.  Relation  to  Stockholder  Held  to  Dis- 
qualify. —  Rapid  City  First  Nat.  Bank  v.  Mc- 
Carthy, 13  S.  Dak.  356. 
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735.  dd.  Disqualification  as  Resident  or  Taxpayer  —  On  Ground  of  Interest.  — 
See  notes  7,  8. 

736.  Express  Statutory  Authorization.  —  See  note  I. 

(b)  Where  Judge  Is  a  Party. —  See  note  2. 

(c)  Disqualification  by  Reason  of  Relationship  —  aa.  In  General. —  See  note  3« 

737.  bb.  Degree  of  Relationship  Necessary  to  Disqualify.  —  See  notes  2,  3. 
cc  Construction  of  Term  "  Party"  —  In  General.  —  See  note  4. 

738.  dd.  Disqualification  for  Affinity  Removed  by  Death.  —  See  note  I. 

(d)  Disqualification  for  Prejudice  —  In  General.  — See  notes  3,  5,  6. 

115  Ga.  259,  90  Am.  St.  Rep.  108;  Smith  v. 
Amiss,  30  Ind.  App.  530. 
Judge  Must  Be  Related  to  One  Actually  a  Party. 

—  Hundley  v.  State,  (Fla.  1904)  36  So.  Rep. 
362. 

Relationship  to  Attorney  or  Agent  of  Party 
Sufficient  to  Disqualify.  —  Roberts  v.  Roberts,  115 
Ga.  259,  90  Am.  St.  Rep.  108;  Vine  v.  [ones, 
13  S.  Dak.  54.  See  also  Knickerbocker  v. 
Worthing,  (Mich.  1904)  101  N.  W.  Rep.  540, 
11  Detroit  Leg.  N.  545  ;  In  re  Taber,  13  S.  Dak. 
62. 

Disqualification  for  Relationship  to  Mere  Surety. 

—  Crook  v.  Newborg,  124  Ala.  479,  82  Am. 
St.  Rep.  190. 

Immaterial  that  Litigant  Is  Suing  in  Mere 
Representative  Capacity.  —  State  v.  Foster,  112 
La.  533- 

Judge's  Son  Appearing  as  Attorney  No  Dis- 
qualification.—  Allison  v.  Southern  R.  Co.,  129 
N.  Car.  336. 

Where  a  Relative  of  the  Judge  Was  Defeated  in 
an  Election  by  the  Defendant,  this  was  held  to  be 
no  disqualification.  People  v.  Findley,  132  Cal. 
301. 

Where  the  Judge  Was  a  Mere  Formal  Party  to  an 

application  to  contest  the  validity  of  a  local- 
option  law,  he  was  held  not  to  be  disqualified 
from  trying  a  defendant  charged  with  violating 
the  law  the  validity  of  which  was  contested. 
Truesdale  v.  State,  42  Tex.  Crim.  544.  See  also 
Burrell  v.  State,  (Tex.  Crim.  1901)  65  S.  W. 
Rep.  914. 

738.  1.  Disqualification  Not  Assumed  to  Con- 
tinue. —  Fhrhardt  v.  Breeland,  57  S.  Car.  142. 

3.  Prejudice  or  Bias  No  Ground  in  Absence  of 
Statute.  —  Bryan  v.  State,  41  Fla.  643;  In  re 
Weston,  28  Mont.  207  ;  People  v.  Terome, 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  238; 
Truesdell  v.  Winne,  (County  Ct.)  44  Misc.  (N. 
Y.)  452. 

5.  Special  or  Substitute  Judge  Cannot  Be  Thus 
Disqualified.  —  State  v.  Woodson,  86  Mo.  App. 
253;  Gcrhart  Realty  Co.  v.  Weiter,  in8  Mo. 
App.  248  ;  Blanchard  v.  Haseltine.  79  Mo.  App. 
248. 

Only  the  Presiding  Judge  against  whom  the 
affidavit  is  filed  can  be  so  disqualified.  State  v. 
Gardner,  88  Minn.  130  ;  Fndaley  v.  Kansas  City, 
etc.,  R.  Co.,  186  Mo.  399. 

In  Montana  five  judges  may  be  disqualified. 
State  v.  Clancy,  30  Mont.  529,  holding  the 
statute  not  to  be  unconstitutional.  See  also 
State  v.  District  Ct.,  30  Mont.  347. 

Kansas  —  Prejudice  Must  Clearly  Appear.  — 
State  v.  Stark,  63  Kan.  529,  88  Am.  St.  Rep. 

25'- 

Prejudice  Must  Be  Against  Party  to  Cause.  — 

State  v.  Parmenter.  70  Kan.  513.  See  also 
Keen  v.  Brown,  (Fla.  1903)  35  So.  Rep.  401. 


735.    7.  Interest  as  Resident  or  Taxpayer.  — 

Los  Angeles  v.  Pomeroy,  133  Cal.  529;  State  v. 
Lynn,  3  Penn.  (Del.)  316;  Huntington  County 
Line,  14  Pa.  Super.  Ct.  571  ;  Oak  Cliff  v.  State, 
97  Tex.  391. 

8.  Judge  Disqualified.  —  See  Higgins  v.  San 
Diego,  126  Cal.  303.  distinguishing  Meyer  v. 
San  Diego,  121  Cal.  102,  cited  in  the  original 
note. 

730.    1.  Statutory  Provision.  —  State  v.  Call, 
41  Fla.  442,  79  Am,  St.  Rep.  189. 

2.  Judge  Disqualified  by  Reason  of  Being  Party. 

—  Younger  v.  Superior  Ct.,  136  Cal.  682,  hold- 
ing further  that  where  a  judge  is  made  a  party 
to  a  partition  suit  on  the  ground  that  he  is 
interested,  he  cannot  arbitrarilv  determine  that 
he  is  net  a  proper  party  or  that  he  is  not  in- 
terested. 

3.  Disqualification  of  Judge  by  Reason  of  Re- 
lationship. —  In  re  Eatonton  Electric  Co.,  120 
Fed.  Rep.  1010,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  736;  In  re  Nevitt,  (C.  C.  A.) 
117  Fed.  Rep.  448;  Berry  v.  State,  117  Ga-  15- 

737.  2.  Degrees  of  Relationship  Which  Dis- 
qualify —  Third  Degree.  —  Gresham  v.  State,  43 
Tex.  Crim.  466. 

Fourth  Degree.  —  In  re  Eatonton  Electric  Co., 
120  Fed.  Rep.  1010;  Crook  v.  Newborg,  124 
Ala.  479,  9,2  Am.  St.  Rep.  190  ;  State  v.  Pitts, 
139  Ala.  152;  Bivins  v.  Richland  Bank,  109 
Ga.  342;  Savage  v.  Oliver,  110  Ga.  636;  Roberts 
v.  Roberts,  115  Ga.  259,  90  Am.  St.  Rep.  108; 
Walters  v,  Wiley,  (Neb.  1901)  95  N.  W.  Rep. 
486  :  In  re  Taber,  13  S.  Dak.  62;  Vine  v.  Jones, 
13  S.  Dak.  54- 

Sixth  Degree.  —  Truesdell  v.  Winne,  (County 
Ct.)  44  Misc.  (N.  Y.)  452;  Ex  p.  Kreps,  61  S. 
Car.  29;  Ex  p.  Hilton,  64  S.  Car.  201,  92  Am. 
St.  Rep.  800. 

Ninth  Degree.  —  State  v.  Wall,  41  Fla.  463. 
79  Am.  St.  Rep.  195. 

3.  Husbands  of  Two  Sisters  Are  Brothers-in-law 
within  the  meaning  of  the  Louisiana  statute. 
State  v.  Foster,  112  La.  533. 

Husbands  of  an  Aunt  and  Niece  have  been  held 
to  be  within  the  prohibited  degrees.  State  v. 
Wall,  41  Fla.  463,  70  Am.  St.  Rep.  195. 

Where  the  Judge's  Grandfather  and  the  De- 
fendant's Grandmother  Were  Brother  and  Sister 
this  was  held  to  disqualify.  Gresham  v.  State, 
43  Tex.  Crim.  466. 

Relationship  Too  Remote. —  Such  relationship 
as  arises  from  the  fact  that  the  judge's  brother 
and  brother-in-law  had  married  sisters  of  the 
plaintiff's  father  is  too  remote  to  affect  the 
judge's  qualifications.  Sparks  v.  Colson,  109 
Ky.  711. 

4.  Term  "  Party "  Not  Confined  to  Parties  to 
Record  by  Name,  —  Crook  v.  Newborg,  1 24  Ala. 
479,  82  Am.  St.  Rep.  190;  Roberts  v.  Roberts, 
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7JH).     (^e)  Exhibition  of  Partisan  Feeling  or  Unnecessary  Expression  of  Opinion.  —  See 

note  [. 

(f)  Disqualification  as  Former  Counsel  —  aa.  General  Rule. —  See  notes  3,  4. 
7  10.    <v.  Application  of  Rule- — Not  Limited  to  Case  Actually  Pending  When  Services 
Invoked. —  See  notes  2,  3. 

Immaterial  that  No  Fee  Is  Charged.  —  See  note  4. 

No  Application   Where  Party  Represented  Is  No  Longer  Before  Court.  —  See 


note  5. 


dd.  Extent  of  Disqualification.  —  See  note  6. 

(g)  Disqualification  as  Judge  in  Court  Below.  —  See  note  7. 


Where  an  application  for  a  change  of  venue 
in  a  trial  for  perjury  was  based  upon  the  action 
of  the  judge  in  directing  the  detention  of  the 
defendant  after  his  testimony,  at  the  instance 
of  the  county  attorney,  it  was  held  that  no 
disqualification  was  shown.  State  v.  Brown- 
field,  67  Kan.  627. 

There  Should  Be  Legal  Evidence  of  the  facts 
constituting  prejudice  or  bias.  State  v.  De 
Maio,  69  N.  J.  L.  590. 

73§.  6.  Affidavit  that  Party  Cannot  Have  a  Fair 
Trial  by  Reason  of  Judge's  Bias  or  Prejudice.  — 
Chenault  v.  Spencer,  68  S.  W.  Rep.  128,  24  Ky. 
L.  Rep.  141.  See  also  Isenhart  v.  Hazen,  10 
Kan.  App.  577,  63  Pac.  Rep.  451. 

Judge  Has  No  Discretion  When  Proper  Affidavit 
Made.  —  Cox  v.  U.  S.,  (C.  C.  A.)  100  Fed. 
Rep.  293  ;  Smith  v.  Amiss,  30  Ind.  App.  530 ; 
State  v.  Gardner,  88  Minn.  130;  State  v.  Wood- 
son, 86  Mo.  App.  253  ;  State  v.  Gray,  100  Mo. 
App.  98  ;  Eudaley  v.  Kansas  City,  etc.,  R.  Co., 
186  Mo.  399;  State  v.  Clancy,  30  Mont.  529; 
Gamble  v.  First  Judicial  Dist.  Ct.,  27  Nev.  233  ; 
Orcutt  v.  Conrad.  10  N.  Dak.  431;  Lincoln  v. 
Territory,  8  Okla.  546. 

May  Arrange  with  Other  Judge  to  Hold  Court. 
—  Chicago,  etc.,  R.  Co.  v.  Harrington,  90  111. 
App.  638.  See  also  Chicago,  etc.,  R.  Co.  v.  Har- 
rington, 192  111.  9. 

That  the  Judge  Has  Presided  at  a  Previous  Trial 
of  the  same  case  and,  without  a  jury,  given 
judgment  against  the  party  applying,  does  not 
constitute  prejudice.  Doll  v.  Stewart,  30  Colo. 
320. 

Must  Try  Truth  of  Facts  Alleged.  —  State  v. 

De  Maio.  70  N.  J.  L.  220. 

Determination  Left  to  Judge.  — •  Where  the 
question  of  disqualification  has  been  left  to  the 
opinion  of  the  presiding  judge  his  opinion  must 
be  followed  with  reference  to  the  settled  princi- 
ples intended  to  secure  absolute  impartiality  of 
trial  and  judgment.  In  re  Eatonton  Electric  Co., 
120  Fed.  Rep.  1010.  See  also  Talbot  v.  Pirkey,  139 
Cal.  326  ;  State  v.  Hawkins,  23  Wash.  289. 

739.  1.  Exhibition  of  Feeling  or  Unnecessary 
Expression  of  Opinion.  —  People  v.  Findley,  132 
Cal.  301;  Nicholls  v.  Barrick,  27  Colo.  432; 
Bryan  v.  State,  41  Fla.  643  ;  State  v.  Grinstead, 
62  Kan.  593:  State  v.  Morrison,  67  Kan.  144; 
Chenault  v.  Spencer,  68  S.  W.  Rep.  128,  24  Ky. 
L.  Rep.  141  ;  Bismark  v.  State,  45  Tex.  Crim.  54. 

Misconduct  of  Judge  Reversible  Error. —  Where 
an  affidavit  alleged,  and  the  judge  did  not  deny, 
misconduct  on  his  part  while  off  the  bench  with 
an  employee  of  a  defendant  corporation,  it  was 
held  in  the  absence  of  proof  to  the  contrary  that 
such  misconduct  constituted  reversible  error. 
Finlen  v.  Heinze,  28  Mont.  548. 


3.  Disqualification  by  Reason  of  Relationship'of 
Attorney  and  Client —  Georgia.  —  Roberts  v.  Rob- 
erts, 115  Ga.  259,  90  Am.  St.  Rep.  108. 

Idaho.  —  Stevens  v.  Hall,  8  Idaho  549. 

Nevada.  —  Gamble  v.  First  Judicial  Dist.  Ct., 
27  Nev.  233. 

New  York.  — ■  Keeffe  v.  Syracuse  Third  Nat. 
Bank,  177  N.  Y.  305. 

Texas.  —  Graham  v.  State,  43  Tex.  Crim. 
110;  Harrison  v.  Lokey,  26  Tex.  Civ.  App.  404; 
Woody  v.  State,  (Tex.  Crim.  1902)  69  S.  W. 
Rep.  155  ;  Gaines  v.  Hindman,  (Tex.  Civ.  App. 
1903)  74  S.  W.  Rep.  583. 

Wisconsin.  —  Richter  v.  Leiby,  107  Wis.  404. 

Wyoming.  —  State  v.  Ausherman,  1 1  Wyo. 
410. 

A  Judge  May  Not  Settle  or  Sign  a  Bill  of  Ex- 
ceptions in  a  case  in  which  he  was  attorney. 
Winters  v.  Coons,  162  Ind.  26. 

4.  Judge  Who  Drew  Indictment  Not  Disquali- 
fied.—  Kirby  v.  State,  78  Miss.  175,  84  Am.  St. 
Rep.  622. 

Statutes  Prohibiting  Judges  from  Practicing.  — 

See  Perry  v.  Bush,  (Fla.  1903)  35  So.  Rep.  225; 
Beecher  v.  Long  Island  R.  Co.,  53  N.  Y.  App. 
Div.  324;  State  v.  Hidy,  61  Ohio  St.  549; 
Nichols  v.  Oregon  Short  Line  R.  Co.,  28  Utah 
319;  Bliss  v.  State,  117  Wis.  5g6  ;  Old  Dominion 
Bldg.,  etc.,  Assoc.  v.  Sohn,  54  W.  Va.  101.  And 
see  the  title  Attorney  and  Client,  320.  1. 

740.  2.  The  Sending  of  a  Letter  by  a  justice 
of  the  peace  to  a  debtor  stating  that  the  claim 
in  question  had  been  placed  in  his  hands  for 
collection  has  been  held  not  to  be  sufficient  to 
disqualify  him  from  sitting  in  the  cause.  Wag- 
ner v.  Hoffman,  19  Pa.  Super.  Ct.  414. 

3.  Relation  Once  Established  Continues. — Woody 
v.  State,  (Tex.  Crim.  1902)  69  S.  W.  Rep.  155. 

What  Not  Sufficient  to  Disqualify.  —  Baines  v. 
State.  43  Tex.  Crim.  490;  Conyers  v.  Ford,  in 
Ga.  754. 

4.  Immaterial  that  No  Fee  Is  Charged.  —  Simon- 
ton  v.  State,  44  Fla.  289  ;  Graham  v.  State,  43 
Tex.  Crim.  no. 

5.  Disqualification  Removed.  — ■  See  Richter  v. 
Leiby,  107  Wis.  404. 

6.  No  Disqualification  Where  Issues  Essentially 
Different. — ■  Keeffe  v.  Syracuse  Third  Nat.  Bank, 
177  N.  Y.  305.  See  also  Stevens  v.  Hall,  8 
Idaho  549  ;  Blackwell  v.  Farmers,  etc.,  Nat. 
Bank,  97  Tex.  445. 

7.  Having  Presided  in  Courts  Below. —  State 
Hartley,  75  Conn.  104;  Roberts  v.  Roberts,  115 
Ga.  259.  90  Am.  St.  Rep.  108. 

Otherwise  in  Texas.  —  Galveston,  etc.,  Tnvest. 
Co.  v.  Grymes,  94  Tex.  6og. 

Judge  Disqualified  Below.  —  In  Illinois  it  was 
held  that  where  a  judge  who  bad  been  disquali- 
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740.  (3)  Constitutional  or  Statutory  Grounds  Exclusive  —  In  General.  — 

See  note  8. 

741.  3.  Degree  and  Nature  of  Disqualifying  Interest  —  b.  Nature  of  Dis- 
qualifying INTEREST  —  Interest  Must  Be  Direct  and  Immediate.  —  See  note  3. 

Such  Interest  in  Subject-matter  as  Naturally  to  Influence  Held  Sufficient.  —  See 


note  4. 
742. 


Pecuniary  or  Property  Interest.  —  See  notes  5,  6. 
Interest  in  Subject-matter  of  Suit.  —  See  notes  I,  2. 

4.  Effect  of  Judgment  by  Disqualified  Judge  —  a.  At  Common  Law 
—  In  General.  —  See  notes  3,  4. 

b.  UNDER  STATUTES  —  (i)  General  Rule — Judgment  by  Disqualified 
Judge  Void.  —  See  notes  7,  8. 

743.    (2)  Such  Judgment  Voidable  Only  —  Generally.  —  See  note  1. 


fied  from  trying  a  cause  sat  in  the  appellate 
court  to  which  the  cause  was  taken,  this  was 
not  prejudicial  error,  the  two  remaining  judges 
being  qualified.  Biggins  v.  Lambert,  213  111. 
625. 

Conducting  a  Preliminary  Committal  Trial  does 
not  disqualify  the  judge  from  presiding  at  the 
regular  trial  of  the  accused.  Cochran  v.  State, 
113  Ga.  736. 

The  Temporary  Designation  of  a  Supreme  Court 
Justice  to  the  Appellate  Division,  in  New  York, 
does  not  deprive  him  permanently  of  juris- 
diction to  decide  questions  legally  before  him 
for  decision  after  his  service  in  the  Appellate 
Division  has  come  to  an  end.  Irving  Nat.  Bank 
v.  Movnihan,  78  N.  Y.  App.  Div.  141  ;  Kane  v. 
Hutkoff,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.) 
678. 

740.  8.  Statutory  Provisions    Exclusive.  — 

Truesdell  v.  Winne,  (County  Ct.)  44  Misc.  (N. 
Y.)  452,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  740  ;  Galveston,  etc.,  Invest.  Co. 
v.  Grymes,  94  Tex.  609. 

741.  3.  Remote,  Uncertain,  or  Speculative  In- 
terest Insufficient. —  State  v.  Pitts,  139  Ala.  152; 
Los  Angeles  v.  Pomeroy.  133  Cal.  529. 

4.  Such  Interest  as  Would  Naturally  Influence 
Sufficient.  — State  v.  Pitts,  139  Ala.  152. 

Interest  in  Suppressing  Crime.  —  Inaprosecution 
for  maintaining  a  disorderly  house,  the  judge 
is  not  disqualified  by  having  taken  part  in  a 
meeting  called  for  the  purpose  of  devising  ways 
and  means  for  the  suppression  of  gaming  and 
disorderly  houses.  Dailey  v.  State,  (Tex.  Crim. 
'900)  55  S.  W.  Rep.  821. 

Where  a  Judge  Was  a  Candidate  for  Re-election 
he  was  held  to  be  disqualified  from  determining 
the  validity  of  a  protest  against  placing  on  the 
official  ballot  nominations  of  the  party  on  whose 
ticket  he  was  a  candidate.  Phillips  v.  Curley, 
28  Colo.  34 ;  MacMillan  v.  Spencer,  28  Colo. 
80. 

5.  Pecuniary  or  Property  Interest.  —  State  v. 
Lynn,  3  Penn.  (Del.)  316;  State  v.  Call,  41  Fla. 
442,  79  Am.  St.  Rep.  189;  Bryan  v.  State,  41 
Fla.  643;  State  v.  Gardner,  88  Minn.  130;  State 
v.  Sutton,  74  Vt.  12. 

6.  Where  a  Defendant  Was  Charged  with  De- 
faming the  Supreme  Court,  it  was  held  that  a 
judge  of  that  court  was  not  disqualified  from 
presiding  in  the  cause.  State  v.  Sutton,  74 
Vt.  12. 

Where  a  Judge  Was  a  Member  of  the  Town 
Council,  which  body  had  appropriated  money  to 


pay  for  expenses  incurred  in  the  prosecution  of 
violations  of  the  liquor  laws,  it  was  held  that  he 
was  not  disqualified  from  presiding  at  the  trial 
of  a  defendant  charged  with  an  illegal  sale. 
State  v.  Collins,  24  R.  I.  242. 

Inducing  Litigants  to  Compromise.  —  A  judge  is 
not  disqualified  to  try  a  case  by  reason  of  the 
fact  that  he  has  tried  to  induce  the  parties  to 
compromise.  In  re  Nevitt,  (C.  C.  A.)  117  Fed. 
Rep.  448. 

742.  1.  Must  Be  Interest  in  Subject-matter 
of  Litigation.  —  In  re  Nevitt,  (C.  C.  A.)  117  Fed. 
Rep.  448;  Barnes  v.  State,  (Tex.  Crim.  1904) 
83  S.  W.  Rep.  1 1 24;  Forest  Coal  Co.  v.  Doolit- 
tle,  54  W.  Va.  210. 

In  Texas  a  district  judge  is  disqualified  by 
being  "  interested  in  the  cause,"  while  judges  of 
the  Supreme  Court  and  Court  of  Civil  Appeals 
are  disqualified  by  an  interest  in  the  question 
to  be  determined.  New  Odorless  Sewerage  Co. 
v.  Wisdom,  30  Tex.  Civ.  App.  224. 

2.  Interest  in  Question  of  Law  Insufficient.  — 
In  re  Nevitt,  (C.  C.  A.)  117  Fed.  Rep.  448. 

A  Judge's  Interest  in  a  Controversy  in  Which 
Similar  Questions  May  Arise  does  not  prevent  him 
from  disposing  of  other  questions  in  which  he 
is  disinterested.  Middletown  Nat.  Bank  v.  To- 
ledo, etc.,  R.  Co.,  105  Fed.  Rep.  547. 

3.  Judgment  Voidable  Merely.  —  State  v.  Hart- 
ley, 75  Conn.  104. 

4.  Ground  for  Error  or  Appeal.  —  State  v.  Hart- 
ley, 75  Conn.  104. 

7.  Judgment  of  Disqualified  Judge  Void.  —  In  rc 
Nevitt,  (C.  C.  A.)  117  Fed.  Rep.  448;  Walters 
v.  Wiley,  (Neb.  1901)  95  N  W.  Rep.  486;  State 
v.  Mack,  26  Nev.  430  ;  Graham  v.  State.  43  Tex. 
Crim.  1 10;  Harrison  v.  Lokey,  26  Tex.  Civ. 
App.  404.  Gresham  v.  State,  43  Tex  Crim. 
466;  Woody  v.  State,  (Tex.  Crim.  1902)  69  S. 
W.  Rep.  155. 

Cannot  Be  Validated  by  Consent  or  Waiver.  — 
Rapid  City  First  Nat.  Bank  v.  Mi-Guire,  12  S. 
Dak.  226,  76  Am.  St.  Rep.  598 ;  Gresham  v. 
State,  43  Tex.  Crim.  466. 

Successful  Litigant  Not  Deprived  of  Costs.  — 
Meyer  v.  San  Diego,  132  Cal.  35. 

8.  Prohibition  Intended  in  Interests  of  Justice. 
—  Gresham  v.  State,  43  Tex.  Crim.  466.  See 
also  State  v.  Hartley,  75  Conn.  104. 

74:1.  1.  Judgment  Voidable  and  Not  Void. — 
State  v.  Hartley,  75  Conn.  104,  overruling  Keeler 
v.  Stead.  56  Conn.  501,  7  Am.  St.  Rep.  320; 
State  v.  Collins,  24  R.  I.  242;  Forest  Coal  Co. 
v.  Doolittle,  54  W.  Va.  210. 


819 


7  l.'l  7  17 


JUDGE. 


Vol.  XVII. 


7  13. 


7  I  I. 

Orders, 
7  15. 

notes  i,  2 


(3)  Waiver  of  Objection  —  By  Consent.  —  See  note  2. 

Waiver  by  Implication.  —  See  note  3. 

5.  Collateral  Attack  on  Such  Judgment.  —  Sec  notes  5,  6. 

6.  Powers  of  Disqualified  Judge  —  a.  Power  TO  Make  FORMAL 
Etc.  —  See  notes  2,  4,  5. 

7.  Right  of  Disqualified  Judge  to  Retire  of  His  Own  Motion.  —  See 


8.  Mandamus  to  Compel  Transfer  of  Cause.  —  See  note  3. 

IX.  Special  or  Substitute  Judges  -  1.  Definition.  — See  notes  6,  7. 

7  MS.  2.  Constitutional  Provisions  —  Statutes  Providing  for  Special  Judges  Held  Con- 
ititutional.  —  See  note  3. 

Effect  of  Constitutional  Provision  for  Substitution  of  Judges.  —  See  note  J. 
Constitutional  Provision  as  to  Mode  of  Selection  Exclusive.  —  See  note  8. 
747.     3.  When  Special  Judges  Can  Act  — Where  Special  Judge  Disqualified  as  to  a 
Certain  Action.  —  See  note  9. 


7  III.  2.  Waiver  by  Consent. —  Oakland  v. 
Hart,  129  Cal.  98  ;  State  v.  Hartley,  75  Conn.  104. 

In  Nebraska  the  waiver  must  be  in  writing. 
Walters  v.  Wiley,  (Neb.  190:)  95  N.  W.  Rep.486. 

3.  Implied  Waiver. —  Coltrane  v.  Templeton,  (C. 
C.  A.)  106  Fed.  Rep.  370;  Buena  Vista  Loan, 
etc.,  Bank  v.  Grier,  114  Ga.  398;  Du  Quoin 
Water- Works  Co.  v.  Parks,  207  111.  46 ;  Smith 
v.  Amiss,  30  Ind.  App.  530  ;  Goodrich  v.  Sf.ng- 
land,  155  Ind.  279;  E.r  p.  Hilton,  64  S.  Car. 
2oi,  92  Am.  St.  Rep.  800.  See  also  Brown  v. 
Holland,  m  Ga.  817;  Wagner  v.  Hoffman,  19 
Pa.  Super.  Ct.  414. 

By  Going  Through  Trial  Without  Objection.  — 
Berry  v.  State,  117  Ga.  15.  Compare  State  v. 
Hartley,  75  Conn.  104. 

By  Consent  to  Appointment  of  Referee.  —  Isen- 
hart  v.  Hazen,  10  Kan.  App.  "5 77,  63  Pac.  Rep. 
4Si- 

Laches  in  Presenting  Application.  —  Nicholls  v. 
Barriclc,  27  Colo.  432.  See  also  Eberville  v. 
Leadville  Tunneling,  etc.,  Co.,  28  Colo.  241 ; 
Stevens  v.  Hall,  8  Idaho  549. 

5.  Judgment  Void  and  Open  to  Collateral  Attack. 
Walters  V.  Wiley,  (Neb.  190 1)  95  N.  W.  Rep.  486. 

6.  Voidable  Judgments  Not  Open  to  Collateral 
Attack.  —  In  re  Taber,  13  S.  Dak.  62. 

74  1.  2.  Mere  Ministerial  Acts  Involving  No 
Discretion. —  Savage  v.  Oliver,  no  Ga.  636. 

4.  May  Make  Formal  Orders.  —  Coltrane  v. 
Templeton,  (C.  C.  A.)  106  Fed.  Rep.  370. 

5.  The  Arrangement  of  the  Calendar  or  the 
Regulation  of  the  Order  of  Business  may  be  made 
by  a  disqualified  judge.  State  v.  District  Ct., 
30  Mont.  547. 

An  Order  Granting  a  Change  of  Venue  may  be 
made  by  a  disqualified  judge.  Isenhart  v.  Ha/en, 
10  Kan.  App.  577,  63  Pac.  Rep.  451. 

Mav  Receive  Indictment.  —  State  v.  Goddard, 
162  Mo.  198. 

Cannot  Receive  Verdict.  —  State  v.  Finder,  12 
S.  Dak.  423. 

7  15.  1.  Judge  May  Retire  of  His  Own  Motion. 
—  Crook  v.  Newborg,  124  Ala.  479,  82  Am.  St. 
Rep.  190;  Isenhart  v.  Hazen,  10  Kan.  App.  577, 
63  Pac.  Rep.  45 1  ;  State  v.  Gray,  ipo  Mo.  App. 
98;  State  v.  Smith,  176  Mo.  90;  State  v.  Wood- 
son, 86  Mo.  App.  253. 

2.  Should  Not  Wait  for  Objection  of  Parties.  — 
Crook  v.  Newborg,  124  Ala.  479,  82  Am.  St. 
Rep.  190;  State  v.  Gilham,  97  Mo.  App.  296; 
State  v.  Gray,  100  Mo.  App.  98. 


Change  of  Venue  Awarded  Without  Application. 

—  State  v.  Mack,  26  Nev.  430;  State  v.  Wood- 
son, 86  Mo.  App.  253.  See  also  Anahein  Water 
Co.  v.  Jurupa  Land,  etc..  Co.,  128  Cal.  568. 

3.  Mandamus  to  Compel  Transfer  of  Cause.  — 
Gamble  v.  First  Judicial  Dist.  Ct.,  27  Nev.  233. 

To  Compel  a  Judge  to  Certify  His  Incompetency 
mandamus  will  lie.  Crook  v.  Newborg,  124  Ala. 
479,  82  Am.  St.  Rep.  190. 

Determination  of  Disqualification  may  be  com- 
pelled by  mandamus.  Vine  v.  Jones,  13  S.  Dak. 
54- 

6.  Appointment  by  Governor. — Powers  State, 
83  Miss.  691. 

Exercise  of  Discretion  by  Regular  Judge.  — 
Kissel  v.  Lewis,  156  Ind.  233. 

7.  A  Substitute  Judge  Is  a  Judge  of  Another 
Court.  —  Simonton  v.  State,  44  Fla.  289  ;  Glenn- 
Tucker  v.  Clayton,  (Indian  Ter.  1902)  70  S.  W. 
Rep.  8;  State  v.  Fort,  178  Mo.  518.  See  also 
Seay  v.  Shrader,  (Neb.  1903)  95  N.  W.  Rep.  690. 

740.  3.  Statutes  Authorizing  Special  Judges 
Not  Unconstitutional.  — ■  Grayson  v.  Bagby,  1  t  5 
Ky.  651. 

Constitutionality  Attacked  upon  the  Ground  of 
Granting    Extraterritorial    Jurisdiction.  —  See 

Simonton  v.  State,  44  Fla.  289. 

7.  Special  Legislation.  —  In  Missouri  a  statute 
vesting  jurisdiction  in  a  judge  of  the  Criminal 
Court  to  try  civil  cases  in  another  county  when 
called  upon  by  the  judge  of  that  county  has 
been  declared  to  be  unconstitutional  as  special 
legislation.    Ashbrook  v.  Schaub,  160  Mo.  107. 

Selection  by  Clerk  Held  to  Be  Constitutional.  — 
See  Bivens  v.  Richland  Bank,  109  Ga.  342. 

8.  Constitutional  Provision  as  to  Mode  of  Selection 
and  Causes  Therefor  Exclusive.  —  In  re  Weston, 
28  Mont.  207. 

When  Provision  Not  Exclusive.  —  A  constitu- 
tional provision  that  when  a  judge  is  disqualified 
the  parties  may  by  consent  appoint  a  proper  per- 
son is  not  violated  by  a  statutory  provision  for 
a  governmental  appointment  in  case  of  disquali- 
fication. Kruegel  v.  Nash,  (Tex.  Civ.  App. 
1903)  72  S.  W.  Rep.  601. 

A  Statute  Allowing  Selection  by  the  Bar  is  au- 
thorized by  a  constitutional  provision  that  the 
legislature  may  provide  for  special  judges.  Mer- 
rell  v.  State,  (Tex.  Crim.  1902)  70  S.  W.  Rep. 
979- 

747.  9.  Special  Judge  Disqualified  in  an  Action. 

—  State  v.  Gilham,  97  Mo.  App. '296. 
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747. 

748. 


749. 


Right  of  Special  Judges  to  Act  in  Criminal  Cases. —  See  note  II. 

4.  When  Special  Judges  Cannot  Act.  —  See  note  I. 

5.  Oath  of  Special  Judge.  —  See  note  6. 

Oath  of  Same  Import  as  Statutory  Form  Sufficient.  —  See  note  8. 

6.  Powers  —  Powers  Same  as  Those  of  Regular  Judge.  —  See  note  9. 
Judgment  That  of  Court.  —  See  note  I. 

No  Power  Outside  of  Case  for  Which  Selected.  —  See  note  3. 
Duration  of  Power.  —  See  note  4. 

Authority  of  Judge  Ends  with  Beginning  of  Subsequent  Term.  —  See  note  5. 


Disqualification  or  Failure  to  Attend.  —  State  v. 
Newman,  49  W.  Va.  724.  See  also  Fordyce  v. 
State,  us  Wis.  608;  State  v.  Carter,  49  W.  Va. 
709. 

Duty  of  Special  Judge  to  Vacate  Bench.  —  Terry 
v.  Baker,  67  S.  W.  Rep.  258,  23  Ky.  L.  Rep. 
2406. 

Power  of  Reappointment  in  Regular  Judge. — 

State  v.  Gillham,  174  Mo.  671  ;  State  v.  Huds- 
peth, 159  Mo.  178;  State  v.  Goddard,  162  Mo. 
198. 

747.    11.  Applicable  to  Criminal   Cases.  — 

In  re  Corum,  62  Kan.  271,  84  Am.  St.  Rep.  382; 
State  v.  Downs,  164  Mo.  471  ;  State  v.  Gilham, 
97  Mo.  App.  296;  State  v.  Gillham,  174  Mo. 
671  ;  Greer  v.  State,  (Tex.  (Trim.  1901)  65  S.  W. 
Rep.  1075;  Franklin  v.  Vanderwort,  50  W.  Va. 
412. 

Consent  of  Counsel  to  Have  Attorney  Preside 
Binds  Client.  —  State  v.  Downs,  164  Mo.  471. 
But  it  is  otherwise  where  the  statute  provides 
for  election  of  a  special  judge  in  a  specified 
manner.     State  v.  Burnett,  47  W.  Va.  731. 

74§.  1.  Appointment  Unnecessary  Where 
Judge  with  Concurrent  Powers  Is  Present.  —  State 
v.  Woodson,  86  Mo.  App.  253. 

Where  Statute  Provides  for  Judge  of  Another 
District. —  Kelly  v.  State,  79  Miss.  168. 

Where  Regular  Judge  Not  Disqualified.  —  Ivey 
v.  State,  112  Ga.  175;  Ladd  v.  Forsee,  163  Mo. 
506.    But  see  Smith  v.  Sullivan,  33  Wash.  30. 

What  Disability  Contemplated  by  Nebraska 
Statute. —  Keeley  Institutes.  Riggs,  (Neb.  1904) 
99  N.  W.  Rep.  833. 

Where  All  the  Judges  of  a  Court  Became  Dis- 
qualified from  acting  in  a  cause,  and  the  attor- 
neys for  the  parties  failed  to  select  a  member 
of  the  bar  to  act  as  special  judge,  it  was  held 
that  an  election  ordered  without  the  consent 
of  the  attorneys  was  invalid.  State  v.  Flourney, 
160  Mo.  324. 

6.  Judgment  Not  Invalid  for  Failure  to  Take 
Oath.  —  Tower  v.  Whip,  53  W.  Va.  158. 

Failure  to  Take  Oath  —  Judgments  Voidable.  — 
In  re  Hewes,  62  Kan.  288. 

Objection  Must  Be  Seasonably  Taken.  —  Sno- 
homish First  Nat.  Bank  v.  Parker,  28  Wash. 
234,  92  Am.  St.  Rep.  828. 

8.  Statutory  Provisions  as  to  Oath. —  See  State 
v.  Burnett,  47  W.  Va.  731. 

9.  Powers  Same  as  Those  of  Regular  Judge  — 
California.  —  Gardner  v.  Jones,  126  Cal.  614. 

Florida.  —  Simonton  v.  State,  44  Fla.  289. 

Missouri.  —  State  v.  Gilham,  97  Mo.  App. 
296;  State  v.  Gillham,  174  Mo.  671;  State  v. 
Fort,  178  Mo.  518. 

Montana.  —  Farleigh  v.  Kelly,  24  Mont.  369. 

South  Dakota.  —  State  v.  Finder,  12  S.  Dak. 
423- 

Tennessee. —  Low  v.  State,  111  Tenn.  81. 
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Washington. —  Smith  v.  Sullivan,  33_  Wash. 
30 ;  Demaris  v.  Barker,  33  Wash.  200. 
May  Sign  Bills  of  Exceptions  After  Term  Time. 

—  Patterson  v.  Yancey,  97  Mo.  App.  681. 
749.    1.  Judgment  That  of  Court. — See  In  re 

Weston,  28  Mont.  207. 

Where  an  injunction  granted  by  a  special 
judge  was  violated  it  was  held  that  the  contempt 
was  not  of  the  judge,  but  of  the  court.  Kissel 
v.  Lewis,  27  Ind.  App.  302. 

3.  No  Power  an  Subsequent  Term.  —  Goodbar 
Shoe  Co.  v.  Stewart,  70  Ark.  407 ;  Crane  v. 
Brooke,  109  Ky.  647;  Low  V.  State,  11 1  Tenn. 
81;  Fordyce  v.  State,  115  Wis.  608. 

Power  to  Hold  Special  Term. —  Missouri,  etc., 
R.  Co.  v.  O'Connor,  (Tex.  Civ.  App.  1904)  78 
S.  W.  Rep.  374;  Missouri,  etc.,  R.  Co.  v.  Huff, 
(Tex.  Civ.  App.  1903)  78  S.  W.  Rep.  249;  St. 
Louis  Southwestern  R.  Co.  v.  Swinney,  34  Tex. 
Civ.  App.  219;  Missouri,  etc.,  R.  Co.  v.  Stinson, 
34  Tex.  Civ.  App.  285. 

Where  a  Special  Judge's  Term  Is  About  to  Ex- 
pire, and  with  it  all  his  judicial  power,  man- 
damus will  not  be  issued  to  compel  him  to  try 
a  cause.  Terry  v.  Raker,  67  S.  W.  Rep.  258,  23 
Ky.  L.  Rep.  2406. 

4.  Powers  Will  Not  Cease  until  Final  Termina- 
tion of  Cause. —  Fisher  it.  Puget  Sound  Brick,  etc., 
Co.,  34  Wash.  578 ;  Patterson  v.  Yancey,  97 
Mo.  App.  681.  See  also  Missouri  Pac.  R.  Co. 
v.  Preston,  63  Kan.  8ig. 

Termination  of  Cause  or  Appointment  of  Suc- 
cessor. —  Rumsey  v.  Lindsey,  207  Pa.  St.  262. 
See  also  Tones  v.  Peters,  28  Ind.  App.  383 ; 
Kissel  v.  Lewis.  27  Ind.  App.  302 ;  Missouri 
Pac.  R.  Co.  v.  Preston,  63  Kan.  819. 

Florida  —  Powers  Limited  to  Particular  Mat- 
ters Submitted. — -Simonton  v.  State,  44  Fla. 
289. 

Return  of  Regular  Judge  Vacates  Office.  —  State 
v.  Carter,  40  W.  Va.  709.  See  also  Hendrix 
v.  Wabash  R.  Co..  107  Mo.  App.  127.  But  see 
Bohanrfcn  v.  Tabbin,  76  S.  W.  Rep.  46,  25  Ky. 
L.  Rep.  515. 

Where  the  Begular  Judge  Died,  and  the  spe- 
cial judge,  who  had  been  appointed  to  occupy 
the  bench  during  the  illness  of  the  former,  was 
appointed  his  successor,  it  was  held  that  there 
was  no  hiatus,  and  that,  the  successor  being  the 
same  person  who  had  tried  the  case,  the  term 
was  not  ended  by  the  death.  Franklin  v.  Van- 
dcrvort,  so  W.  Va.  412. 

End  of  Term  Before  Decision  of  Motion.  —  Where 
the  term  of  office  of  a  judge  who  had  tried  the 
case  expired  before  his  decision  of  a  motion  for 
a  new  trial,  it  was  held  he  was  properly  ap- 
pointed judge  pro  tern,  under  the  Washington 
statute.  Nelson  Seattle  Traction  Co.,  25 
Wash.  602. 

5.  Regular   Judge   Disqualified   During  Trial 
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7 SO.  7.  Proof  of  Authority  -Record  Should  Show  Affirmatively  Selection  and  Appoint- 
ment.  -  Sec  note  i . 

Necessity  of  Setting  Out  Disability  of  Regular  Judge.  —  See  note  4. 
Presumption  as  to  Performance  of  Prerequisites  by  Special  Judge.  —  See  note  J. 
Presumption  in  Case  of  Second  Appointment.  —  See  note  Q. 
Presumption  as  to  Consent.  —  See  note  II. 


Bofore  Judge  Pro  Tempore. —  Butler  v.  State,  112 

Ua.  76. 

Where  the  Regular  Judge  of  a  Circuit  Court 
Ordered  an  Adjourned  Term,  but  was  unable  to 

attend  on  account  of  his  holding  a  regular  term 
in  another  county,  it  was  held  that  the  ad- 
journed term  came  to  an  end  and  that  the 
decisions  of  a  special  judge  selected  by  the  at- 
torneys were  of  no  effect.  Caldwell  v.  Barrett, 
71  Ark.  310. 

But  in  Indiana  an  adjourned  term  is  not 
terminated  by  the  commencement  of  a  regular 
term  in  the  same  circuit.  Wheeler  v.  State,  158 
Ind.  687. 

And  in  T eras  it  was  held  that  where  on  the 
day  appointed  for  the  beginning  of  a  special 
term,  the  regular  judge  was  absent  holding  a 
term  of  his  court  in  another  county,  the  election 
of  a  special  judge  to  preside  over  the  special 
term  was  valid.  St.  Louis  Southwestern  R.  Co. 
v.  Swinncy,  34  Tex.  Civ.  App.  219. 

750.    1.  Record   Should  Show  Election  or 


Appointment  — Goodbar  Shoe  Co.  v.  Stewart,  70 
Ark.  407;  Low  v.  State,  in  Tenn.  81. 

4.  Setting  Out  Disability  of  Regular  Judge.  — 
Com.  v.  Scouton,  20  Pa.  Super.  Ct.  503 ;  Low 
v.  State,  in  Tenn.  81. 

Reasons  Need  Not  Be  Shown.  —  State  v.  Hun- 
ter, 171  Mo.  435.  See  also  Merrell  v.  State, 
(Tex.  Crim.  1902)  70  S.  W.  Rep.  979. 

7.  Presumption  as  to  Performance  of  Prere- 
quisites, —  Means  v.  Stow,  29  Colo.  80 ;  Mis- 
souri Pac.  R.  Co.  v.  Preston,  63  Kan.  819. 

In  Tennessee  it  has  been  held  that  the  au- 
thority of  the  judge  to  preside  must  appear  in 
all  criminal  cases  and  should  not  be  left  to  pre- 
sumption.   Low  v.  State,  in  Tenn.  81. 

9.  Presumption  as  to  Second  Appointment.  — 
State  v.  Newman,  49  W.  Va.  724. 

11.  Objection  Presumed  to  Be  Waived  Where 
Not  Made  Below.  —  Ripley  v.  Mutual  Home,  etc., 
Assoc.,  154  Ind.  155;  Crawford  v.  Lawrence, 
154  Ind.  288;  Missouri  Pac.  R.  Co.  v.  Preston, 
63  Kan.  819. 
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7.12.  I.  Definition.  —  See  notes  i,  2. 

7.13.  III.  In  Whose  Favor  Judgment  May  Be  Confessed  —  Transferees.  — 

See  note  5- 

754.    IV.  Whether  Note  Must  Be  Mature.  —  See  notes  1,  2. 

When  the  Warrant  Is  Silent  as  to  the  Time  When  Confession  May  Be  Made.  —  See 

note  3. 


752.  1.  Louisiana  —  Effect  of  Waiving  Cita- 
tion and  Confessing  Judgment.  —  Kiernan  v. 
Jackson,  in  La.  645. 

A  Judgment  Note  Need  Not  Be  under  Seal.  — 

Hazelton  Nat.  Bank  v.  Kintz,  24  Pa.  Super.  Ct. 
456. 

2.  Various  Stipulations  Contained  in  Judgment 
Notes,  —  See  National  Exch.  Bank  v.  Wiley, 
(Neb.  1902)  92  N.  W.  Rep.  582;  Krantz  v. 
Kazenstein,  22  Pa.  Super.  Ct.  275. 

753.  5.  Warrant  in  Favor  of  Holder  of  Note. 


—  National  Exch.  Bank  v.  Wiley,  (Neb.  1902) 
92  N.  W.  Rep.  582. 

754.  1.  Judgment  by  Confession  Authorized 
Before  Maturity  of  Note.  —  Port  Huron  Engine, 
etc.,  Co.  v.  Clements,  113  Wis.  249. 

2.  Warrant  Not  Authorizing  Judgment  Before 
Maturity. —  See  National  Exch.  Bank  v.  Wiley, 
(Neb.  1902)  92  N.  W.  Rep.  582. 

3.  Warrant  Silent  —  No  Jurisdiction  to  Render 
Judgment  Before  Maturity,  —  McGahan  v.  People, 
191  111.  493. 
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By  E.  C.  Ellsbree. 

762.  I.  Definitions  and  General  Considerations  —  1.  Definitions.  — 

See  note  I. 

Under  the  Codes.  —  See  note  8. 

763.  2.  Kinds  of  Judgments  and  Decrees  —  b.  FINAL  AND  INTERLOCU- 
TORY Judgments  Distinguished.  —  See  note  3. 

Orders.  —  See  note  4. 

d.  Distinction  Between  Judgments  in  Rem  and  in  Per- 
sonam. —  See  note  8. 

3.  Whether  a  Judgment  Is  a  Contract.  —  See  note  10. 

764.  See  note  1. 

765.  II.  Requisites  of  Valid  Judgment  —  2.  Judgments  by  Confession  — 

b.  Under  Statutes  —  (1)  In  General.  —  See  note  5. 

(2)  For  What  Claims  Confession  May  Be  Made  —  (b)  Debts  Not  Due. 
—  See  note  9. 

766.  (3)  By  and  for  Whom  Confession  May  Be  Made  —  Married  Women.  — 

See  note  7. 

767.  (4)  Statement  and  Affidavit.  —  See  note  I. 

(6)  Time  and  Place  of  Making  Confession.  —  See  note  5. 

768.  3.  Judgments  by  Default.  —  See  note  1. 

III.  Entry  of  Judgments.  —  See  notes  4,  5. 

IV.  Operation  and  Effect  —  2.  As  Lien  —  a.  Origin  and  His- 
tory of  Lien  —  (1)  In  General.  —  See  note  12. 


762.  1.  Judgment  Denned.  —  Levison  v. 
Blumenthal,  10  Pa.  Dist.  413,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  762. 

For  Other  Definitions,  see  Goldreyer  v.  Cronan, 
76  Conn.  113;  In  re  Beck,  63  Kan.  60. 

8.  Code  Definition.  —  Spokane,  etc.,  Lumber 
Co.  v.  Stanley,  25  Wash.  653. 

763.  3.  Salyer  v.  Arnett,  (Ky.  1901)  62 
S.  VV.  Rep.  1031  ;  McDaniel  v.  Stum,  (Ky. 
1901)  65  S.  W.  Rep.  800;  Leonard  v.  Sibley, 
76  Vt.  254.  See  also  Shannon  v.  Turgeon,  4 
Quebec  Pr.  49. 

When  a  Judgment,  Apparently  Interlocutory, 
Really  Decides  the  Contestation  between  the  par- 
ties it  has  been  held  to  be  a  final  judgment. 
Singster  v.  Lacroix,  14  Quebec  Super.  Ct.  89. 

4.  Orders.  —  Carter  v.  White,  134  N.  Car. 
470,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  763. 

8.  Judgment  in  Rem  Defined.  —  See  Mulcahey 
v.  Dow,  131  Cal.  73. 

10.  Judgments  Held  to  Be  Contracts.  —  Barber 
v.  International  Co.,  74  Conn.  652,  92  Am.  St. 
Rep.  246. 

Judgment  by  Consent  Is  in  Nature  of  Contract. 

—  Stites  v.  McGee,  37  Oregon  574. 

76<l.    1.  Judgments  Regarded  as  Specialties. 

—  Barber  v.  International  Co.,  74  Conn.  652, 
92  Am.  St.  Rep.  246. 

765.  5.  Statutory  Confession  of  Judgment 
Without  Action.  —  Ocsnoycrs  Shoe  Co.  v.  Litch- 
field First  Nat.  Bank,  188  111.  312. 

9.  Confession  of  Judgment  Before  Maturity  of 


Debt.  —  St.  John  Woodworking  Co.  v.  Smith, 
82  N.  Y.  App.  Div.  348,  affirmed  178  N.  Y. 
629. 

766.  7.  Capacity  of  Married  Woman  under 
Statute  to  Confess  Judgment.  —  Crosby  v.  Wash- 
burn, 66  N.  J.  L.  494. 

767.  1.  Statement  and  Affidavit. —  Desnoy- 
ers  Shoe  Co.  v.  Litchfield  First  Nat.  Bank,  188 
111.  312;  People  v.  Whitehead,  90  111.  App. 
614;  Kleeman  v.  Baltz  Brewing  Co.,  70  N.  J. 
L.  202. 

Not  Essential  Where  Judgment  Shows  Waiver 
of  Service.  —  Smith  v.  Ridley.  30  Tex.  Civ. 
App.  158. 

Authority  to  Confess  Judgment  Must  Be  Strictly 
Pursued.  —  Mayer  v.  Pick,  192  111.  561,  85  Am. 
St.  Rep.  352;  Weber  v.  Powers,  213  111.  370. 

5.  Time  and  Place   of  Making  Confession.  — 

Desnoyers  Shoe  Co.  v.  Litchfield  First  Nat. 
Bank,  188  111.  312,  affirming  89  III.  App.  579. 

76S.  1.  Judgment  by  Default  Defined. — 
National  F.xch.  Bank  v.  McElfish  Clacy  Mfg. 
Co.,  48  W.  Va.  406. 

4.  Goldreyer  v.  Cronan,  76  Conn.  113;  Chris- 
tie v.  Iowa  L.  Ins.  Co.,  11 1  Iowa  177;  King 
v.  Dickson.  114  Iowa  160. 

5.  Lindquist  v.  Maurepas  Land,  etc.,  Co.,  112 
La.  1030;  Young  v.  Young,  165  Mo.  624,  88 
Am.  St.  Rep.  440;  Marstillcr  v.  Ward,  52  W. 
Va.  84,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  768. 

12.  Judgments  Inoperative  as  Liens  at  Common 
Law.  —  Taylor  v.  McGrew,  29  Ind.  App.  324. 
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770.   b.  Nature  of  the  Lien.  —  See  notes  5,  6. 

Legislative  Control  over  Lien.  —  See  note  J. 

77  1.  c.  Prerequisites  as  to  Judgment  or  Decree  —  (i)  InGeneral 

—  Judgments  at  Law.  —  See  notes  3,  7»  8« 

77*2.    (2)  Docketing  or  Recording —  (a)  in  General.  —  See  note  4. 
77;t.    See  notes  I,  4. 

77  1.     (b)  Effect  of  Actual  Notice  of  TJndocketed  Judgment.  —  See  note  I. 
(d)  Justice's  Judgments.  —  See  notes  4,  6. 

(3)  Indexing.  —  See  note  7. 
77ii.    See  notes  2,  3. 

(4)  Irregularities  in  Docketing  or  Indexing — (a)  InGeneral.  —  See 
notes  4,  5,  6. 

(b)  Omission  or  Mistake  as  to  Name  of  Party  to  Judgment.  —  See  note  7. 
Omission  of  Christian  Name.  —  See  notes  8,  9. 

776.  Mistake  in  Christian  Name.  —  See  note  2. 
Abbreviation  of  Christian  Name.  —  See  note  3. 
Omission  of  Middle  Initial.  —  See  note  4. 
Misspelling  of  Surname.  —  See  notes  6,  J. 

777.  See  note  1. 

770.  5.  Judgments  General  and  Not  Specific 
Liens. —  Glen  Morris-Glyndon  Supply  Co.  v.  Mc- 
Colgan,  100  Md.  479. 

6.  State  v.  District  Ct.,  85  Minn.  283. 

7.  Legislative  Control  over  Judgment  Liens.  — 
Taylor  v.  McGrew,  29  Ind.  App.  324;  Halmes 
V.  Dovey,  64  Neb.  122. 

771.  3.  Rodgers   v..  Appleton    City   First - 
Nat.  Bank,  82  Mo.  App.  377. 

7.  Judgment  Must  Be  for  Definite  Sum  of  Money. 

—  See  Dickinson  v.  Uahn,  98  111.  App.  245. 
Must  Be  for  Present  Payment  of  Money.  — 

Barry  v.  Niessen,  114  Wis.  256. 

8.  See  Barry  v.  Niessen,  114  Wis.  256. 

772.  4.  Statutes  Requiring  Judgments  to  Be 
Docketed.  —  Bernstein  v.  Schoenfeld,  81  N.  Y. 
App.  Div.  171  ;  Wilson  v.  Beaufort  County 
Lumber  Co.,  13!  N.  Car.  163.;  Western  Loan, 
etc.,  Co.  v.  Currey,  39  Oregon  407  ;  Pfeuffer  v. 
Werner,  27  Tex.  Civ.  App.  288 ;  McKenna  v. 
Van  Blarcom,  109  Wis.  271,  83  Am.  St.  Rep.  895. 

77$.  1.  Necessity  of  Docketing  as  Against 
Subsequent  Purchaser. —  Sweetland  v.  Buell,  164 
N.  Y.  541  ;  Bernstein  v.  Schoenfeld,  (Supm.  Ct. 
Spec.  T.)  37  Misc.  (N.  Y.)  610,  affirmed  81  N. 
Y.  App.  Div.  171  ;  McKenna  v.  Van  Blarcom, 
109  Wis.  271,  83  Am.  St.  Rep.  895. 

4.  Wicks  v.  Scull,  102  Va.  290. 

774.    1.  Sweetland  v.  Buell,  164  N.  Y.  541. 

4.  Requirement  that  Justice's  Judgment  Be  Re- 
corded. —  State  Ins.  Co.  v.  Prestage,  116  Iowa 
466. 

6.  Necessity  of  Issuance  of  Execution  Prior  to 
Piling  of  Transcript. —  Brockway  v.  Trinity  M. 
E.  Church,  205  111.  238. 

7.  Jurisdictions  Requiring  Judgments  to  Ee  In- 
dexed. —  State  Ins.  Co.  v.  Prestage,  116  Iowa 
466  ;  German  Nat.  Bank  v.  Atherton,  64  Neb. 
610;  Valentine  v.  Britton,  127  N.  Car.  57; 
Pennsylvania  Sav.  Fund,  etc.,  Assoc.  v.  George, 
201  Pa.  St.  43;  Pfeuffer  v.  Werner,  27  Tex. 
Civ.  App.  288 ;  Corbett  v.  Redwood,  (Tex.  Civ. 
App.  1900)  58  S.  W.  Rep.  550;  Fulkerson  v. 
Taylor,  100  Va.  426. 

77">.  2.  Actual  Notice  as  Substitute  for  In- 
dexing. —  Butts  v.  Cruttenden,  14  Pa.  Super. 
Ct.  449. 


3.  Virginia.  —  The  ruling  in  Old  Dominion 

Granite  Co.  v.  Clarke,  28  Gratt.  (Va.)  617,  cited 
in  the  original,  has  been  changed  by  statutory 
provision.    Fulkerson  v.  Taylor,  100  Va.  426. 

4.  Statutes  Requiring  Docketing  and  Indexing 
to  Be  Substantially  Followed.  —  Western  Loan, 
etc.,  Co.  v.  Currey,  39  Oregon  407. 

Failure  to  Show  Date  of  Docketing  Fatal  to  Lien. 

—  Western  Loan,  etc.,  Co.  v.  Currey,  39  Oregon 
407;  Wood  v.  Fisk,  45  Oregon  276. 

5.  Pennsylvania  Sav.  Fund,  etc.,  Assoc.  v. 
George,  201  Pa.  St.  43,  affirming  24  Pa.  Co.  Ct. 
100;  Delaney  v.  Becker,  14  Pa.  Super.  Ct.  392; 
Rusterholtz?'.  Brown,  10  Pa.  Dist.  21. 

6.  Butts  v.  Cruttenden,  14  Pa.  Super.  Ct.  449. 

7.  Failure  to  Add  "  Junior "  to  Name  Imma- 
terial. —  Com  hare  Rusterholtz  v.  Brown,  10  Pa. 
Dist.  21. 

8.  Effect  of  Omission  of  Christian  Name. — Penn- 
sylvania Sav.  Fund,  etc.,  Assoc.  v.  George,  201 
Pa.  St.  43.  See  also  Dickerson  v.  Kelley,  3 
Penn.  (Del.)  69. 

9.  Omission  of  Name  of  Owner  of  Judgment 
Renders  It  Insufficient  to  Create  Lien.  —  Travis 
v.  Rhodes,  (Ala.  1904)  37  So.  Rep.  804. 

776.  2.  Name  of  Married  Woman. —  A  judg- 
ment docketed  against  Mrs.  W.  A.  N.  is  not 
notice  to  a  subsequent  mortgagee  of  property 
which  is  in  the  name  of  Nancy  A.  N.  Pennsyl- 
vania Sav.  Fund,  etc.,  Assoc.  v.  George,  24  Pa. 
Co.  Ct.  100.  See  also  Bankers  Loan,  etc.,  Co. 
v.  Blair,  99  Va.  606,  86  Am.  St.  Rep.  914. 

Christian  Name  Designated  as  Being  Fictitious. 

—  Bernstein  v.  Schoenfeld,  (Supm.  Ct.  Spec. 
T.)  37  Misc.  (N.  Y.)  610,  affirmed  81  N.  Y. 
App.  Div.  171. 

3.  Effect  of  Abbreviation  of  Christian  Name.  — 
Green  v.  Meyers,  98  Mo.  App.  438 ;  Valen- 
tine v.  Britton,  127  N.  Car.  57. 

4.  Omission  of  Middle  Initial  of  Defendant  in 
Index.  —  See  Butts  v.  Cruttenden,  14  Pa.  Super. 
Ct.  449. 

6.  Effect  of  Misspelling  of  Defendant's  Surname. 

—  Delaney  v.  Becker,  14  Pa.  Super.  Ct.  392. 

7.  Delaney  v.  Becker,  14  Pa.  Super.  Ct.  392. 
But  see  Green  v.  Meyers,  98  Mo.  App.  438. 

777.  1.   Green  v.  Meyers,  98  Mo.  App.  438. 
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777.  Effect  of  Failure  to  Enter  Name  of  One  of  Several  Defendants.  —  See  note  2. 

d.  Interests  Subject  to  Lien  —  (i)  Real  Estate  —  (a)  in  General. 
See  note  7. 

778.  (b)  Naked  Legal  Estate.  —  See  notes  3,  4. 

(c)  Equitable  Interest  Generally  —  Apart  from  Statutory  Provision.  —  See  note  8. 

779.  But  under  Statute.  —  See  note  2. 

780.  (e)  Equity  of  Redemption.  —  See  note  2. 
(g)  Interest  of  Vendor.  —  See  note  8. 

781.  See  notes  1 ,  2,3. 

783.    (i)  Estates  for  Life.  —  See  note  1. 

(j)  Leaseholds.  —  See  notes  4,  5- 

(k)  Remainders  and  Reversionary  Interests.  —  See  note  8. 
(m)  Devises.  —  See  note  5- 

(n)  Lands  in  Hands  of  Frauuulent  Grantee.  —  See  note  7. 
(u)  Subsequently  Acquired  Realty.  —  Sec  note  5. 
(2)  Personal  Estate  —       Choses  in  Action.  —  See  note  2. 
/.  Territorial  Extent  —  (ij  Judgments  in  State  Courts.  —  See 


784. 

787. 
788. 

note  10. 
790. 

—  See  n 
793 


if.  Commencement  and  Precedence  of  Lien  —  (i)  In  General. 
ote  5. 

Effect  of  Release  or  Waiver  of  Lien  on  One  Parcel.  —  See  note  7. 


Compare  Delaney  v.  Becker,  14  Pa.  Super.  Ct. 
392. 

777.    2.  Separate  Indexing  for  Each  Judgment. 

—  Where  a  cross  index  has  but  one  entry  and 
refers  to  a  certain  page  in  the  docket  book,  and 
there  are  two  judgments  against  the  same 
judgment  debtor  on  that  page,  only  the  first 
judgment  becomes  a  lien  on  the  debtor's  prop- 
erty.   Valentine  v.  Britfbn,  127  N.  Car.  57. 

7.  Judgments  as  Liens  on  Real  Estate  in  General. 

—  Barlow  v.  Cooper,  109  111.  App.  375  ;  People's 
Sav.  Bank  v.  McCarthy,  119  Iowa  586. 

Real  Interest  of  Debtor  Subject  to  Lien.  — 
Hulshofr  v.  Bowman,  10  Ohio  Cir!  Dec.  343,  19 
Ohio  Cir.  Ct.  554. 

Unpatented  Mining  Claim  Subject  to  Lien. — 
Butte  Hardware  Co.  v.  Frank,  25  Mont.  344. 

Lien  Doss  Not  Extend  to  Growing  Crops.  — 
Gaston  v.  Marengo  Imp.  Co.,  139  Ala.  465. 

77*.  3.  Judgment  Not  a  Lien  on  Naked 
Legal  Estate.  —  Fleming  v.  Wilson,  92  Minn. 
303.  See  also  A.  R.  Beck  Lumber  Co.  v.  Rupp, 
188  111.  562,  80  Am.  St.  Rep.  190. 

4.  Dalrymple  v.  Security  L.  &  T.  Co.,  1 1  N. 
Dak.  65. 

8.  Judgments  Not  Liens  on  Equitable  Interests 
Apart  from  Statute.  —  Flint  v.  Chaloupka,  (Neb. 
1904)  99  N.  W.  Rep.  825. 

77ft.  2,  Judgments  as  Statutory  Liens  on 
Equitable  Interests.— Barlow  v.  Cooper,  109  111. 
App.  375- 

7N0.  2.  Judgment  as  Lien  on  Equity  of 
Redemption  under  Statute. — O'Connor  v.  Georgia 
R.  Bank,  121  Ga.  88;  Martin  v.  Berry,  159  Ind. 
566. 

8.  Judgment  as  Lien  on  Vendor's  Interest.  - 
Falls  City  First  Nat.  Bank  v.  Edgar,  65  Neb. 
340;  Doe  v.  Startzer,  62  Neb.  718;  Dalrymple 
v.  Security  L.  &  T.  Co.,  11  N.  Dak.  65. 

7NI.  1.  Dalrymple  v.  Security  L.  &  T.  Co., 
11  N.  Dak.  65. 

2.  Effect  of  Judgment  Against  Vendor  After 
Payment  of  Entire  Purchase  Money.  —  Dalrymple 
v.  Security  L.  &  T.  Co.,  11  N.  Dak.  65. 


3.  Dalrymple  v.  Security  L.  &  T.  Co.,  11  N. 
Dak.  65. 

7§3.  1.  During  the  Life  of  the  Wife  a  hus- 
band has  no  interest  in  her  lands  which  is  sub- 
ject to  a  lien.  Bankers  Loan,  etc.,  Co.  v.  Blair, 
09  Va.  606,  86  Am.  St.  Rep.  914. 

4.  Leasehold  Not  Subject  to  Lien  at  Common  Law. 
—  Summerville  v.  Stockton  Milling  Co.,  142 
Cal.  529,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  703  [783]  ;  Lefever  v.  Armstrong, 
15  Pa.  Super.  Ct.  565. 

5.  Leasehold  Subject  to  Lien  under  Statute.  — 
Ives  v.  Beecher,  75  Conn.  564. 

8  Lien  on  Vested  Remainder  or  Reversion.  — ■ 
Moll  v.  Gardner,  214  111.  248;  Wilson  v.  Lang- 
horne,  102  Va.  631. 

784.  5 .  Judgment  as  Lien  t)n  Lands  by  Devise  or 
Descent. —  Martinovitch  v.  Marsicano,  137  Cal.  354. 

7.  Judgments  as  Liens  on  Property  Fraudulently 
Conveyed.  —  Compare  Matter  of  David,  (Supm. 
Ct.  Spec.  T.)  44  Misc.  (N.  Y.)  516. 

7§7.  5.  Prevailing  Rule  that  Judgment  Is 
Lien  on  After-acquired  Realty.  —  Glen  Morris- 
Glyndon  Supply  Co.  v.  McColgan,  100  Md.  479; 
PfcufFer  v.  Werner,  27  Tex.  Civ.  App.  288 ; 
Maxwell  v.  Leeson,  50  W.  Va.  361,  88  Am. 
St.  Rep.  875;  Coad  v.  Cowhick,  9  Wyo.  316,  87 
Am.  St.  Rep.  953.  See  also  Western  Loan,  etc., 
Co.  v.  Currey,  39  Oregon  407. 

7NM.  2.  Judgment  Not  a  Lien  on  Chose  in 
Action. —  Armour  Packing  Co.  v.  Wynn,  119 
Ga.  683. 

10.  Lien  of  Judgments  in  State  Courts  Restricted 
to  Jurisdiction  of  Court.  —  Jordan  v.  Nashville, 
etc.,  R.  Co.,  131  Ala.  219;  Hollahan  v.  Sowers, 
mi  111.  App.  263;  Barlow  v.  Cooper,  109  111. 
App.  375  ;  PfculTcr  v.  Werner,  27  Tex.  Civ. 
App.  288. 

7!)0.  5.  Commencement  of  Lien  Held  to  Date 
from  Docketing  or  Recording.  —  Taylor  v.  Mc- 
Grew,  29  Ind.  App.  324.  See  also  Boyer  v. 
Webber,  22  Pa.  Super.  Ct.  35. 

79'2.  7.  Wilson  v.  Beaufort  County  Lum- 
ber Co.,  131  N.  Car.  163. 
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See  notes  4,  5,6,  9,  10. 


79:i.    (2)  Doctrine  0/ Relation. 
71)  I.    Sec  note  1 . 

(3)  Priority  by  Fractional  Part  of  Day  —  Judgments  Entered  on  the  Same 
Day.  —  Sec  note  5. 

70.1.    (4)  Priority  as  Affected  by  Issuance  of  Execution. 

As  Between  Two  or  More  Judgments.  —  See  note  9. 
707.    (5)  Priority  of  Lie 71  in  Some  Specific  Instances  — 
Interests  -  -  Contest  Between  Judgment  Creditors.  —  See  note  3. 

(b)  Against  Lands  Fraudulently  Conveyed.  —  See  note  8. 
As  Against  Bona  Fide  Purchaser  from  Fraudulent  Grantee.  — 


—  See  note  7. 
(a)  Against  Equitabb 


70*. 
700. 


See  note  9. 
(a)  In  General.  —  See  note  9. 


(6)  Superior  Rights  of  Third  Persons 
See  note  1. 

(h)  Lands  Instantaneously  Seized  —  Judgment  Debtor  as  Mere  Conduit  to  Pass 

Title.  —  See  note  4. 

800.     (0)  Effect  of  Nunc  Pro  Tunc  Entry  of  Judgment.  —  See  note  7. 

SOI.   h.  Expiration  or  Extinguishment  of  Lien  —  (2)  Expiration 

of  Statutory  Period  —  (a)  In  General.  —  See  note  I. 

803.    (b)  Extension  of  Lien  —  aa.  Issuance  of  Execution.  —  See  note  5. 

803.    bb.  Proceedings  Operating  to  Stay  Execution  —  (66)  Judgment  Entered  with 

Stay  of  Execution.  —  See  note  6. 

(cc)  Appeal  or  Writ  of  Error.  —  See  notes  8,  Q. 


793.  4.  Doctrine  of  Relation.  —  Smith  v. 

Parkersburg  Co-Operative  Assoc.,  48  W.  Va. 
232. 

5.  Relation  Back  of  Judgment  Lien  to  Com- ' 
mencement  of  Term.  —  Doe  v.  Startzer,  62  Neb. 
718;   National  Bank  v.  Tennessee  Coal,  etc., 
Co.,  62  Ohio  St.  564;  Smith  v.  Parkersburg  Co- 
operative Assoc.,  48  W.  Va.  232. 

6.  See  Smith  v.  Parkersburg  Co-Operative 
Assoc.,  48  W.  Va.  232. 

9.  Cramer  v.  Her,  63  Kan.  579 ;  National 
Bank  v.  Tennessee  Coal,  etc.,  Co.,  62  Ohio  St. 
564  ;  Smith  v.  Parkersburg  Co-Operative  Assoc., 
48  W.  Va.  232. 

10.  Smith  r.  Parkersburg  Co-Operative 
Assoc.,  48  W.  Va.  232. 

794.  1.  National  Bank  v.  Tennessee  Coal, 
etc.,  Co.,  62  Ohio  St.  564;  Smith  v.  Parkers- 
burg Co-Operative  Assoc.,  48  W.  Va.  232. 

5.  View  that  Judgments  on  the  Same  Day  Share 
Pro  Rata.  —  Wheatland  v.  Wheatland,  16 
Montg.  Co.  Rep.  (Pa.)  153. 

795.  7.  See  Andrus  v.  Burke,  61  N.  J.  Eq. 
297. 

9.  Under  Statute  in  New  Jersey.  —  Andrus  v. 
Burke.  61  N.  J.  Eq.  297. 

In  Kansas.  —  Cramer  v.  Her,  63  Kan.  579. 

In  Ohio  the  failure  of  a  senior  judgment  cred- 
itor to  issue  execution  within  one  year  defeats 
the  priority  of  his  lien.  Wellsville  v.  O'Connor, 
24  Ohio  Cir.  Ct.  707. 

797.  3.  Judgments  Held  to  Be  Liens  Against 
Equitable  Interests  According  to  Priority  in  Point 
of  Time.  —  Max  Meadows  Land,  etc.,  Qo.**u. 
McGavock,  98  Va.  411. 

8.  View  that  Priority  Is  Acquired  by  Filing  Bill 
Against  Lands  Fraudulently  Conveyed.  —  See 
Matter  of  David,  (Supm.  Ct.  Spec.  T.)  44  Misc. 
(N.  Y.)  5,6. 

9.  Gordon  v.  Cox,  no  Tenn.  306,  100  Am. 
St.  Rep.  812. 

79*.  9.  Limitation  of  Lien  to  Actual  Interest 
of  Judgment  Debtor.  —  Glen  Morris-Glyndon 
Supply  Co.  v.  McColgan,  100  Md.  479;  Matter 


of  David,  (Supm.  Ct.  Spec.  T.)  44  Misc.  (N. 
Y.)  516;  Dalrymple  v.  Security  L.  &  T.  Co.,  11 
N.  Dak.  65.  See  also  Walker  v.  Downs,  (Tex. 
Civ.  App.  1901)  64  S.  W.  Rep.  682. 

799.  1.  See  Glen  Morris-Glyndon  Supply 
Co.  v.  McColgan,  100  Md.  479. 

4.  Gordon  v.  Cox,  no  Tenn.  306,  100  Am. 
St.  Rep.  812. 

800.  7.  Effect  of  Affirmance  of  Judgment  on 
Appeal  —  Lien  Relates  Back  to  Rendition  of 
Judgment.  — Cook  v.  Martin,  (Ark.  1905;  87 
S.  VV.  Rep.  625. 

801.  1.  Expiration  of  Statutory  Period  for 
Continuance  of  Judgment  Lien  —  Delaware.  — 
Maxwell  v.  Devalinger,  2  Penn.  (Del.)  504. 

Indiana.  —  Taylor  v.  McGrew,  29  Ind.  App. 
324- 

Kansas.  —  Cramer  v.  Her,  63  Kan.  579. 

"North  Carolina.  — ■  Wilson  v.  Beaufort  County 
Lumber  Co.,  131  N.  Car.  163. 

South  Dakota.  —  Ruth  v.  Wells,  13  S.  Dak. 
482. 

Texas.  —  Pfeuffer  v.  Werner,  27  Tex.  Civ. 
App.  288. 

Washington.  —  Whitworth  v.  McKee,  32 
Wash.  83. 

Wisconsin.  —  McKenna  v.  Van  Blarcom,  109 
Wis.  271.  83  Am.  St.  Rep.  895. 

Duration  of  Lien  of  Justice's  Judgment.  —  The 
lien  expires  ten  years  from  the  rendition  of  the 
judgment.    Sullivan  v.  Miles,  117  Wis.  576. 

802.  5.  Execution  Within  Specified  Time 
Required  for  Continuance  of  Lien  During  Statutory 
Period. — Holmes  v.  Dovey,  64  Neb.  122; 
Crockett  First  Nat.  Bank  v.  Adams,  31  Tex. 
Civ.  App.  413  ;  Johnson  v.  Weatherford,  31  Tex. 
Civ.  App.  180;  Pfeuffer  v.  Werner,  27  Tex. 
Civ.  App.  288.  See  also  Cramer  v.  Her,  63 
Kan.  579. 

803.  6.  See  Wenham  v.  International 
Packing  Co.,  213  111.  397. 

8.  Statute  of  Limitations  Held  to  Be  Suspended 
by  Writ  of  Error.  —  See  Taylor  v.  McGrew,  29 
Ind.  App.  324. 
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803.  (dd)  Injunction.  —  See  note  IO. 

804.  dd.  Death  of  Judgment  Debtor.  —  See  notes  6,  J. 

//.  Revivor  of  Judgment  —  Effect  as  Between  Parties  to  Judgment.  —  See 

note  9. 

805.  Revival  After  Dormancy  or  Expiration  of  Lien.  —  See  note  4. 

(3)  Release.  —  See  note  7. 

806.  (8)  Appeal  or  Writ  of  Error.  —  See  note  1 1. 

807.  Effect  of  Appeal  from  Justice's  Judgment.  —  See  note  3. 

808.  (11)  Reversal  or  Cancellation  0/  Judgment.  —  See  note  I. 
(12)  Merger  —  Recovery  of  New  Judgment.  —  See  note  3. 

800.  V.  Direct  Attack  by  Appeal  or  Writ  of  Error —  2.  Effect  of  Re- 
versal—  a.  In  General.  —  See  notes  1,  3,  4,  5. 


80!J.  9.  Statute  of  Limitations  Held  Not  to  Be 
Suspended  by  Appeal  Apart  from  Express  Provision. 

—  Sublette  v.  St.  Louis,  etc.,  R.  Co.,  96  Mo. 
App.  113.  .... 

10.  Suspension  of  Statute  of  Limitation  by 
Injunction.  —  Taylor  v.  McGrew,  29  Ind.  App. 
3-4- 

804.  6.  Bowers  v.  Rineard,  209  Pa.  St. 
545  ;  Biesecker  v.  Cobb,  13  Pa.  Super.  Ct.  56. 

7,  Bowers  v.  Rineard,  209  Pa.  St.  545.  See 
also  Roberts  v.  Powell,  210  Pa.  St.  594. 

9.  Extension  of  Statutory  Period  as  Between 
Parties  by  Revivor  of  Judgment.  —  Holmes  v. 
Dovey,  64  Neb.  122. 

805.  4.  Revival  After  Expiration  of  Statutory 
Period  Ineffectual  to  Extend  Lien.  —  Holmes  v. 
Dovey,  64  Neb.  122. 

7.  See  Huntington  First  Nat.  Bank  v.  Simms, 
49  W.  Va.  442. 

806.  11.  Lien  Not  Discharged  by  Appeal. — 
See  Brown  v.  Schintz,  109  111.  App.  598. 

Opening  Judgment  —  Lien  Not  Discharged.  — 
Van  Cott  v.  Webb-Miller,  25  Pa.  Super.  Ct.  51. 

t»07.  3.  View  that  Lien  of  Justice's  Judgment 
Is  Not  Destroyed  by  Appeal.  —  Compare  Pullis 
v.  Pullis  Bros.  Iron  Co.,  157  Mo.  565. 

808.  1.  Halpin  v.  Coleman,  66  N.  Y.  App. 
Div.  37. 

3.  Lien  Lost  by  Recovery  of  New  Judgment.  — 

McKenna  v.  Van  Blarcom,  109  Wis.  271,  83 
Am.  St.  Rep.  895.  Contra,  Springs  v.  Pharr, 
131  N.  Car.  192,  92  Am.  St.  Rep.  775. 

After  the  Death  of  the  Judgment  Debtor  a  judg- 
ment recovered  against  his  personal  represent- 
ative was  held  not  to  merge  the  first  lien.  Mat- 
ter of  Wiley,  138  Cal.  301. 

MM>.  1.  Reversal  Effects  Complete  Vacation 
or  Annulment  of  Judgment. —  Ernst  Tosetti 
Brewing  Co.  v.  Koehler,  200  111.  369;  Goodman 
v.  Turner,  94  111.  App.  530 ;  Chicago,  etc.,  R. 
Co.  v.  Adams,  26  Ind.  App.  443  ;  Hall  v.  Cal- 
houn Circuit  Judge,  123  Mich.  555. 

3.  Reversal  Leaves  Parties  to  Proceed  as  Though 
No  Judgment  Had  Been  Entered.  —  Burch  v. 
Swift,  116  Ga.  595;  Goodman  v.  Turner,  94  111. 
App.  530 :  Chicago,  etc.,  R.  Co.  v.  Adams,  26 
Ind.  App.  443. 

4.  Direction  by  Appellate  Court  as  to  Proceedings 
to  Be  '.Had  or  Judgment  to  Be  Rendered  in  Trial 
Court  —  United  States.  —  Barber  v.  Coit,  (C.  C. 
A.)  118  Fed.  Rep.  272. 

Colorado. — •  I.effingwell  v.  Miller,  (Colo.  App. 
1905)  79  Pac.  Rep.  327. 

Florida.  —  Philadelphia  Underwriters'  Ins. 
Co.  v.  Bigelow,  (Fla.  1904)  37  So.  Rep.  210; 
Geiger  v.  Henry,  44  Fla.  208. 


Illinois.  —  Wenham  v.  International  Packing 
Co.,  213  111.  397;  Papke  v.  G.  H.  Hammond  Co., 
192  111.  631. 

Indiana.  —  Bedford  Quarries  Co.  v.  Thomas, 
29  Ind.  App.  85. 

Iowa.  —  Rew  v.  Independent  School  Dist., 
125  Iowa  28,  106  Am.  St.  Rep.  282. 

Massachusetts.  —  Whipple  v.  Rich,  180  Mass. 
477-  , 

Missouri.' — ■  Meffert  v.  Dyer,  107  Mo.  App. 
462. 

Nebraska.  —  Story  v.  Robertson,  (Neb.  1904) 
08  N.  W.  Rep.  825 ;  Chicago,  etc.,  R.  Co.  v. 
Yost,  61  Neb.  530. 

New  York. —  Matter  of  Larner,  170  N.  Y. 
7  ;  Hartmann  r.  Hoffman,  76  N.  Y.  App.  Div. 
449;  Denton  v.  Bennett,  102  N.  Y.  App.  Div. 
454  ;  Howell  v.  New  York  Cent.,  etc.,  R.  Co.,  69 
N.  Y.  App.  Div.  409. 

North  Carolina.  —  Wilson  v.  Rankin,  129  N. 
Car.  447. 

North  Dakota.  —  Avery  Mfg.  Co.  v.  Smith, 
(N.  Dak.  1905)  103  N.  W.  Rep.  410. 

Pennsylvania.  — ■  Hoyt  v.  Kingston  Coal  Co., 
203  Pa.  St.  509. 

Tennessee.  —  Stratton  v.  McKinnie,  (Term. 
Ch.  1900)  62  S.  W.  Rep.  636  ;  Johnson  v.  Mur- 
phy, 107  Tenn.  558. 

Texas.  —  Underwood  v.  Jones,  95  Tex.  121; 
Clawson  v.  Williams.  27  Tex.  Civ.  App.  130; 
Stewart  v.  Polk,  26  Tex.  Civ.  App.  565  ;  Mar- 
shall v.  San  Antonio,  (Tex.  Civ.  App.  1901)  63 
S.  W.  Rep.  138. 

West  Virginia.  —  McClain  v.  Batton,  50  W. 
Va.  121  :  Maupin  v.  Scottish  Union,  etc.,  Ins. 
Co.,  53  W.  Va.  557. 

Wisconsin.  —  Muenchow  v.  Theo.  Zschetz- 
sche,  etc.,  Co.,  113  Wis.  8;  Muench  v.  Heine- 
mann,  119  Wis.  441;  Bostwick  v.  Mutual  L. 
Ins.  Co.,  1 16  Wis.  392. 

5.  Rendition  of  Final  Judgment  by  Appellate 
Court  —  Alabama.  —  Glittery  v.  Boshell.  132 
Ala.  596. 

Illinois.  —  Iroquois  Furnace  Co.  v.  Elphicke, 
200  111.  411. 

Missouri.  —  Sanford  v.  Hcrron,  161  Mo.  176, 
84  Am.  St.  Rep.  703  ;  Wood  v.  Flanery,  89  Mo. 
App.  632. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Yost,  61 
Neb.  530. 

Neiv  Jersey.  —  National  Bank  v.  Berrall,  70 
N.  J.  L.  75/ 

New  York.  —  Niemoller  v.  Duncombe,  59  N. 
Y.  App.  Div.  614,  affirmed  172  N.  Y.  621; 
Lazarus  V.  Rosenberg,  70  N.  Y.  App.  Div.  to5  ; 
Munch  v.  New  York,  (Supm.  Ct.  App.  T.)  47 
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bio.   b.  Rights  of  Third  Persons. — See  notes  i,  2. 

Voluntary  Purchases  from  Party.  — See  note  3. 

,  .  Wher*5  Property  Has  Been  Taken  under  the  Judgment. 

—  Sec  notes  4,  6. 

8  I  1 .    4.  Effect  of  Affirmance  or  Dismissal  of  Appeal  or  Writ  of  Error.  —  See 


note  2. 

812. 
813. 
81  I. 

Rendered 


Damages.  —  See  note  6. 

5.  Costs.  —  See  notes  I,  2. 

The  Universal  Custom.  —  See  notes  1 ,  2. 

VI.  Control  of  Court  over  Judgments  During  Term  at  Which 
-  1.  In  General  —  Power  to  Amend,  Open,  or  Vacate.  —  See  note  1. 


Misc.  (N.  Y.)  128.  See  also  Roosevelt  v.  Nus- 
baum,  75  N.  Y.  App.  Div.  117. 

Pennsylvania.  —  Witman  v.  Smeltzer,  16  Pa. 
Super.  Ct.  285. 

Texas.  —  Thomson  v.  Hubbard,  (Tex.  Civ. 
App.  1902)  70  S.  W.  Rep.  572;  Harris-Hearin 
Fountain  Co.  v.  Pressler,  35  Tex.  Civ.  App. 
360 ;  Wells,  etc.,  Express  v.  Waites,  29  Tex. 
Civ.  App.  560 ;  Galveston  v.  Brown,  28  Tex. 
Civ.  App.  274. 

Washington. — Johnston  v.  Gerry,  34  Wash. 
524- 

West  Virginia.  —  Maupin  v.  Scottish  Union, 
etc.,  Ins.  Co.,  53  W.  Va.  557. 

§10.  1.  Rights  of  Third  Persons  Not  Affected 
by  Reversal  of  Judgment.  —  Mach  v.  Blanchard, . 
15  S.  Da!<.  432,  91  Am.  St.  Rep.  698. 

2.  Rule  Applies  Though  Third  Person  Knew 
that  Appeal  Was  Pending  or  Contemplated.  — 
Mach  7'.  Blanchard,  15  S.  Dak.  432,  91  Am.  St. 
Rep.  698. 

3.  Rule  Does  Not  Apply  to  Voluntary  Purchases 
from  Party.  — Mach  v.  Blanchard,  15  S.  Dak. 
432,  91  Am.  St.  Rep.  698. 

4.  Right  of  Owner  of  Property  Taken  under 
Judgment  to  Have  It  Returned.  —  Chicago,  etc., 
R.  Co.  v.  Adams,  26  Ind.  App.  443. 

6.  Owner  of  Property  May  Recover  Value.  — 
Florence  Cotton,  etc.,  Co.  v.  Louisville  Bank- 
ing Co.,  138  Ala.  588,  100  Am.  St.  Rep.  50. 

§11.  2.  Effect  of  Affirmance.  —  Dunton  v. 
McCook,  120  Iowa  444.  See  also  Gammon  v. 
Bunnell,  22  Utah  421. 

6.  Awarding  of  Damages  Against  Unsuccessful 
Party.  — Southern  R.  Co.  v.  Lasseter,  115  Ga. 
689. 

812.  1.  Statutory  Regulation  as  to  Costs. — 

Olson  v.  Rushfeldt,  81  Minn.  381. 
2.  Discretion  of  Appellate  Court  in  Regard  to 

Costs.  —  Porter  v.  Trompen,  (Neb.  1901)  96 
N.  W.  Rep.  226 ;  Ellis  v.  Barron  County,  1 1 1 
Wis.  576. 

813.  1.  Costs  Usually  Adjudged  to  Prevailing 

Party.  —  McQueeney  v.  Norcross,  75  Conn. 
382;  State  v.  Miller,  109  La.  240;  Thomas  v. 
Thomas,  98  Me.  184;  Ellis  v.  Barron  County, 
111  Wis.  576. 

2.  Requirement  that  Appellant  Obtain  More 
Favorable  Judgment. —  Rose  v.  Wells,  92  N.  Y. 
App.  Div.  75  ;  Custer  City  First  Nat.  Bank  v. 
Calkins,  16  S.  Dak.  445  ;  Belle  City  Mfg.  Co. 
v.  Kemp,  27  Wash.  in. 

814.  1.  Control  of  Court  over  Judgments  and 
Decrees  During  Term  at  Which  Rendered  — 
United  States.  —  Mahler  v.  Animarium  Co.,  (C. 
C.  A.)  129  Fed.  Rep.  897;  U.  S.  v.  1621  Pounds 
Fur  Clippings,  (C.  C.  A.)  106  Fed.  Rep.  161 ; 


Interstate  Commerce  Commission  v.  Louisville, 
etc.,  R.  Co.,  101  Fed.  Rep.  146. 

Arizona.  —  National  Metal  Co.  v.  Greene 
Consol.  Copper  Co.,  (Ariz.  1905)  80  Pac.  Rep. 
397  ;  Matter  of  Zeckendorf,  7  Ariz.  328. 

Connecticut.  —  Goldreyer  v.  Cronan,  76  Conn. 
113- 

Georgia.  —  Lewis  v.  Forehand,  117  Ga.  798, 
citing  17  Am.  and.  Eng.  Encyc.  of  Law  (2d  ed.) 
813;  Bowen  v.  Wyeth,  119  Ga.  687;  Union 
Compress  Co.  v.  Leffler,  122  Ga.  640;  Perkins 
v.  Castleberry,  119  Ga.  702. 

Illinois.  —  Stitt  v.  Kurtenbach,  85  111.  App. 
38;  Kloeckner1  v.  Schafer,  110  111.  App.  391. 

Iowa. —  Streeter  v.  Gleason,  120  Iowa  703; 
Hull  v.  Eby,  123  Iowa  257;  Hartley  v.  Bartruff, 
112  Iowa  592. 

Kansas.  —  In  re  Beck,  63  Kan.  60,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  cd.) 
816. 

Kentucky.  —  Forest  Hill  Bldg.,  etc..  Assoc.  v. 
McEvoy,  (Ky.  1902)  66  S.  W.  Rep.  1031; 
Pennsylvania  F.  Ins.  Co.  v.  Young,  (Ky.  1904) 
78  S.  W.  Rep.  127.- 

Maryland.  —  See  Maryland  Steel  Co.  v. 
Marney,  91  Md.  360. 

Missouri.  —  Hesse  v.  Seyp,  88  Mo.  App.  66 ; 
Woodward  v.  Woodward,  84  Mo.  App.  328 ; 
Williams  v.  Walton,  84  Mo.  App. '433  ;  Hulbert 
v.  Tredway,  159  Mo.  665. 

Nebraska. —  Horton  v.  State,  63  Neb.  34; 
Colby  v.  Maw,  (Neb.  1901)  95  N.  W.  Rep. 
677;  Coxe  v.  Omaha  Coal,  etc.,  Co.,  (Neb. 
T9°3)  94  N.  W.  Rep.  519;  Enyart  v.  Moran,  64 
Neb.  401  ;  Eager  v.  Blake,  (Neb.  1901)  96  N. 
W.  Rep.  74. 

New  York.  —  Weston  v.  Citizens'  Nat.  Bank, 
88  N.  Y.  App.  Div.  330. 

North  Carolina.  —  Hardy  v.  Hardy,  128  N. 
Car.  178. 

Ohio.  —  Manguno,  etc.,  Co.  v.  Gymonts,  10 
Ohio  Cir.  Dec.  427,  19  Ohio  Cir.  Ct.  237;  Bates 
v.  State,  63  Ohio  St.  11.  But  see  In  re  Blake, 
14  Ohio  Dec.  89,  where  it  was  held  that  the 
probate  court  being  a  court  of  limited  juris- 
diction had  no  such  power  in  the  absence  of 
statute. 

Oregon.  —  Brand  v.  Baker,  42  Oregon  426. 

Pennsylvania.  —  Kellett  v.  Freeman,  19  Pa. 
Super.  Ct.  155. 

Texas.  —  Raley  v.  Sweeney,  24  Tex.  Civ. 
App.  620. 

Washington.  —  Coyle  v.  Seattle  Electric  Co., 
31  Wash.  184,  quoting  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  813. 

Wisconsin.  —  Smith  v.  Milwaukee  Electric 
R.,  etc.,  Co.,  119  Wis.  336. 
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815.  2.  To  What  Cases  the  Power  Extends.  —  See  note  I. 

3.  What  Errors  May  Be  Corrected.  —  See  note  3. 

4.  When  Power  Will  Not  Be  Exercised.  —  See  note  5. 

6.  Duration  of  Term.  — ■  See  note  8. 

7.  Proceedings  Commenced  During  Term  hut  Continued  to  Suhsequent 
Term.  —  See  note  9. 

816.  VII.  Amendment  After  Term  at  Which  Rendered  — 1.  As  to 
Matters  of  Substance  —  a.  General  Rule  Stated.  —  See  note  1. 

817.  b.  To  What  Judgments  the  Rule  Applies.  —  See  note  1. 

818.  See  note  1. 

2.  As  to  Matters  of  Form  —  a.  GENERAL  Rule.  —  See  notes  3,  4. 


Courts  of  Continuous  Session.  — •  See  Coyle  v. 
Seattle  Electric  Co.,  31  Wash.  184. 

Judgment  Entered  in  Vacation.  —  McConnell 
v.  Avey,  117  Iowa  282. 

Notice  of  Application  Necessary.  — .  Ellis  v. 
Remley,  115  Iowa  381. 

§15.  1.  Power  Extends  to  Criminal  as  Well 
as  Civil  Cases. —  People  v.  Ward,  141  Cal.  628. 

3.  Erroneous  Decision  May  Be  Corrected.  — 
Manguno,  etc.,  Co.  v.  Clymonts,  10  Ohio  Cir. 
Dec.  427,  19  Ohio  Cir.  Ct.  237. 

5.  Power  Will  Not  Be  Exercised  so  as  to  Enable 
Party  to  Take  Advantage  of  His  Own  Negligence 
or  Misconduct. —  Moore  v.  Kelly,  etc.,  Co.,  108 
Ga.  798. 

8.  Every  Term  Continues  until  Commencement 
of  Next  Term,  unless  Court  Has  Previously  Ad- 
journed Sine  Die. —  See  Beale  v.  Bucher,  13  Pa. 
Super.  Ct.  474. 

9.  Proceedings  May  Be  Continued  to  Subsequent 
Term.  —  Van  Dyke  v.  Van  Dyke,  120  Ga.  987, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
815;  Hartman  v.  Viera,  113  111.  App.  216;  Don- 
aldson v.  Copeland,  101  111.  App.  252,  affirmed 
201  111.  540;  Trapp  v.  Aldridge,  (Ky.  1902)  67 
S.  W.  Rep.  834  ;  Suddarth  v.  Empire  Lime  Co., 
79  Mo.  App.  585  ;  Houston  v.  Thompson,  87  Mo. 
App.  63;  Harkness  v.  Jarvis,  182  Mo.  231; 
Ward  v.  Western  Union  Tel.  Co.,  62  S.  Car. 
274. 

SI  6.  1.  Judgment  Cannot  Be  Amended  as  to 
Matters  of  Substance  After  Term  at  Which 
Rendered  —  United  States. — ■  Lynah  v.  U.  S., 
106  Fed.  Rep.  121. 

Alabama.  —  Chamblee  v.  Cole,  128  Ala.  649; 
Wilmerding  v.  Corbin  Banking  Co.,  126  Ala. 
268. 

California.  —  Matter  of  Potter,  141  Cal.  424. 
Connecticut.  —  Goldreyer  v.  Cronan,  76  Conn. 
113- 

Georgia.  —  Thompson  v.  American  Mortg. 
Co.,  122  Ga.  39. 

Illinois.  —  Pisa  v.  Rezek,  206  111.  344  ;  Fitz- 
gerald v.  Gore,  105  III.  App.  242;  Finch  v. 
Finch,  111  111.  App.  481;  Donaldson  v.  Cope- 
land,  201  111.  540;  Schmelzer  v.  Chicago  Ave. 
Sash,  etc.,  Mfg.  Co.,  85  111.  App.  596;  Schmidt 
v.  Rehwinkcl,  86  111.  App.  267;  Stitt  v.  Kurten- 
bach,  85  111.  App.  38. 

Kansas.  —  In  re  Beck,  63  Kan.  60,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  816. 

Kentucky.  —  Com.  v.  Ratcliff,  (Ky.  1905)  84 
S.  W.  Rep.  1147;  Jctt  v.  Farmers'  Bank,  (Ky. 
IQ°3)  76  S.  W.  Rep.  385. 

Missouri. —  Burnsidc  v.  Wand,  170  Mo.  531. 

New  York.  —  See  Matter  of  Silliman,  79  N. 
Y.  App.  Div.  98,  reversing  (Surrogate  Court) 


38  Misc.  226;  Dunscomb  v.  Poole,  (Supm.  Ct. 
Spec.  T.)  41  Misc.  (N.  Y.)  335,  affirmed  87  N. 
Y.  App.  Div.  632 ;  Morrison  v.  Metropolitan 
El.  R.  Co.,  60  N.  Y.  App.  Div.  180. 

Texas.  —  Abbott  v.  Foster,  (Tex.  Civ.  App. 
1901)  62  S.  W.  Rep.  121  ;  Smallwood  v.  Love, 
(Tex.  Civ.  App.  1904)  78  S.  W.  Rep.  400. 

S17.  1.  Rule  Applies  Only  to  Final  Judg- 
ments. —  Salyer  v.  Arnett,  (Ky.  1901)  62  S. 
W.  Rep.  1 03 1. 

§1§.  1.  Rule  Does  Not  Apply  to  Interlocutory 
Judgment.  —  Stitt  v.  Kurtenbach,  85  111.  App. 
38;  Salyer  v.  Arnett,  (Ky.  1901)  62  S.  W.  Rep. 
1031. 

3.  Inherent  Power  of  Court.  —  Indianapolis, 
etc.,  Rapid  Transit  Co.  v.  Andis,  33  Ind.  App. 
625;  Sterna.  Bennington,  100  Md.  344;  Ricaud 
v.  Alderman,  132  N.  Car.  62. 

4.  Entry  May  Be  Amended  or  Corrected  so  as 
to  Conform  to  Judgment  Actually  Rendered  — 
United  States.  —  Lynah  v.  U.  S.,  106  Fed.  Rep. 
121  ;  Ex  p.  Marks,  (C.  C.  A.)  136  Fed.  Rep. 
168;  Groton  Bridge,  etc.,  Co.  v.  Clark  Pressed 
Brick  Co.,  (C.  C.  A.)  136  Fed.  Rep.  27. 

Alabama.  —  Wilmerding  v.  Corbin  Banking 
Co.,  126  Ala.  268. 

California.  —  Matter  of  Willard,  139  Cal. 
501  ;  Homeseekers  Loan  Assoc.  v.  Gleeson,  133 
Cal.  312;  Galvin  v.  Palmer,  134  Cal.  426; 
Canadian,  etc.,  Mortg.,  etc.,  Co.  v.  Clarita  Land, 
etc.,  Co.,  140  Cal.  672. 

Colorado.  —  People  v.  District  Ct.,  33 
Colo.  77. 

Connecticut.  —  Goldreyer  v.  Cronan,  76  Conn. 
113. 

Georgia.  —  Thompson  v.  American  Mortg. 
Co.,  122  Ga.  39;  Dennis  v.  Colley,  112  Ga.  114. 

Illinois.  —  Harris  v.  Schilling,  108  111.  App. 
u6,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  821  ;  Consolidated  Coal  Co.  v.  Oeltjen, 
91  111.  App.  123,  affirmed  189  111.  85;  Donhard 
v.  Dunbar,  98  III.  App.  266;  McDonald  v. 
Patterson,  190  III.  121  ;  Channel  v.  Merrificld, 
206  111.  278,  reversing  on  other  grounds  106  111. 
App.  244  ;  Pisa  v.  Rezek,  206  111.  344. 

Indiana.  —  Indianapolis,  etc.,  Rapid  Transit 
Co.  v.  Andis,  33  Ind.  App.  625. 

Kansas.  —  First  State  Bank  v.  Stevenson,  65 
Kan.  816;  Edinburgh  Lombard  Invest.  Co.  v. 
Walsh,  70  Kan.  899. 

Kentucky. —  Boro  v.  Holtzhauer,  (Ky.  1902) 
67  S.  W.  Rep.  30. 

Maine.  —  Thomas  v.  Thomas,  98  Me.  184. 

Missouri.  —  Williams  v.  Walton,  84  Mo.  App. 
433  ;  Wand  v.  Rya  n,  166  Mo.  646;  Bishop  v. 
Seal,  92  Mo.  App.  167. 

Nebraska.  —  Ackcrman  v.  Ackcrman,  61  Neb. 
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890.  b.  A  in  ICA  [TONS  OK  THE  Rule  —  (i)  Natural  Applications.  — See 
notes  i|  2,  3,  5. 

Mistake  in  Date.  —  See  TlOtc  6. 
Mistake  in  Amount.  —  Sec  note  7. 

89 1 .  See  note  i. 

Mistake  as  to  Parties.  — ■  See  notes  2,  3,  4. 
S*.Jti.     Erroneous  or  Omitted  Description  of  Land.  —  See  note  I. 

(2)  Strained  Application  in  the  Interest  of  Justice  —  (a)  In  General. 
—  See  note  2. 

3.  Evidence  to  Procure  Amendment.  —  See  notes  4,  5. 
S93.    4.  Notice.  —  See  notes  I,  3. 


72;  Fisk  v.  Osgood,  (Neb.  1901)  96  N.  W.  Rep. 
237. 

Neiv  York.  —  Matter  of  Robertson,  51  N.  Y. 
App.  Div.  117,  affirmed  165  N.  Y.  675;  Cooper 
v.  Cooper,  51  N.  Y.  App.  Div.  595,  appeal  dis- 
missed 164  N.  Y.  576,  577;  Morrison  v.  Metro- 
politan El.  R.  Co.,  60  N.  Y.  App.  Div.  180. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Walker,  (Tex. 
Civ.  App.  1905)  87  S.  W.  Rep.  194. 

Washington.  —  Sivyer  v.  Lawyer,  25  Wash. 
360. 

Wisconsin. — ■  Bostwick  r.  Van  Vleck,  106 
Wis.  387- 

820.  1.  Correction  of  Clerical  Errors  or  Mis- 
prisions —  United  States.  —  Ex  p.  Marks,  (C.  C. 
A.)  136  Fed.  Rep.  168;  Groton  Bridge,  etc.,, 
Co.  v.  Clark  Pressed  Brick  Co.,  (C.  C.  A.)  136 
Fed.  Rep.  27. 

Alabama.  —  Chamblee  v.  Cole,  128  Ala.  649. 

California.  —  Fay  v.  Stubenrauch,  141  Cal. 
573- 

Colorado.  —  People  v.  District  Ct.,  33  Colo. 
77- 

Georgia.  — ■  Thompson  v.  American  Mortg. 
Co.,  122  Ga.  39. 

Illinois.  —  Harris  v.  Schilling,  108  111.  App. 
116;  McDonald  v.  Patterson,  190  111.  121. 

Kansas.  —  Edinburgh  Lombard  Invest.  Co.  v. 
Walsh,  70  Kan.  899. 

Kentucky.  —  Binion  v.  Woolery,  (Ky.  1904) 
78  S.  W.  Rep.  898 ;  Boro  v.  Holtzhauer,  (Ky. 
1902)  67  S.  W.  Rep.  30. 

Missouri.  —  Bishop  v.  Seal,  92  Mo.  App.  167; 
Wand  v.  Ryan,  166  Mo.  646. 

New  York.  —  Morrison  v.  Metropolitan  El. 
R.  Co.,\  60  N.  Y.  App.  Div.  180. 

Wisconsin.  —  Bostwick  v.  Van  Vleck,  106 
Wis.  387- 

2.  Striking  Out  Erroneous  Entries.  —  McDon- 
ald v.  Patterson,  190  111.  121  ;  Boro  v.  Holtz- 
hauer, (Ky.  1902)  67  S.  W.  Rep.  30;  Texas, 
etc.,  R.  Co.  v.  Walker,  (Tex.  Civ.  App.  1905) 
87  S.  W.  Rep.  194- 

3.  Supplying  Omissions.  —  Lynah  v.  U.  S.,  106 
Fed.  Rep.  121  ;  Denhard  v.  Dunbar,  98  111.  App. 
266;  Thomas  v.  Thomas,  98  Me.  184.  See  rdso 
Indianapolis,  etc.,  Rapid  Transit  Co.  v.  Andis, 
33  Ind.  App.  625. 

Making  Judgment  Conform  with  Pleadings.  — 
Dennis  v.  Colley,  112  Ga.  114. 

5.  Clause  May  Be  Inserted  to  Give  Effect  to 
Judgment.  —  Homeseekers  Loan  Assoc.  v. 
Gleeson,  133  Cal.  312;  Matter  of  Robertson,  51 
X.  Y.  App.  Div.  117,  affirmed  165  N.  Y.  675. 

6.  Mistake  in  Date. —  Harris  v.  Schilling.  108 
111.  App.  116,  citing  ly  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  821. 


7.  Mistake  in  Amount  of  Judgment.  —  George 

v.  Nowlan,  38  Oregon  541,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  820. 

Amendment  so  as  to  Correct  Unauthorized  Al- 
lowance to  Counsel. —  Coopers.  Cooper,  51  N.  Y. 
App.  Div.  595,  appeal  dismissed  164  N.  Y.  576, 
577- 

§221.     1.  Mistake    in    Calculation. —  Ex  p. 

Marks,  (C.  C.  A.)  136  Fed.  Rep.  168;  Brown  v. 
Woodward,  75  Conn.  254 ;  Harris  v.  Schilling, 
108  111.  App.  116,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  821  ;  Dils  v.  Hatcher, 
(Ky.  1903)  76  S.  W.  Rep.  514;  Williams  v. 
Walton,  84  Mo.  App.  433. 

2.  Mistake  in  Name  of  Party. —  Harris  v.  Schil- 
ling, 108  111.  App.  116,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  821.  Compare  Bern- 
stein v.  Schoenfeld,  (Supm.  Ct.  Spec.  T.)  37 
Misc.  (N.  Y.)  610,  affirmed  81  N.  Y.  App.  Div. 
171. 

Where  the  Names  in  the  Judgment  Conform  to 
the  Names  in  the  Pleadings  and  process,  the  judg- 
ment cannot  be  amended  by  inserting  a  differ- 
ent name.  Thompson  v.  American  Mortg.  Co.,*" 
122  Ga.  39. 

3.  Name  Improperly  Entered  May  Be  Struck  Out 

—  Harris  v.  Schilling,  108  111.  App.  1x6,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  821. 

4.  Names  of  Parties  Improperly  Omitted  May  Be 
Inserted. —  Denhard  v.  Dunbar,  98  111.  App.  266. 

£22.  1.  Erroneous  or  Omitted  Description  of 
Land.  —  Harris  v.  Schilling,  108  111.  App.  116, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
823  ;  Morrison  v.  Metropolitan  El.  R.  Co.,  60 
N.  Y.  App.  Div.  180. 

2.  Amendment  of  Judgment  in  Interest  of  Jus- 
tice.—  See  Lynah  v.  U.  S.,  106  Fed.  Rep.  121  ; 
Cooper  v.  Cooper,  51  N.  Y.  App.  Div.  595, 
appeal  dismissed  164  N.  Y.  576,  577. 

4.  Amendment  May  Be  Based  on  Any  Satisfac- 
tory Evidence.  —  See  Groton  Bridge,  etc.,  Co.  v. 
Clark  Pressed  Brick  Co.,  (C.  C.  A.)  136  Fed. 
Rep.  27. 

5.  Amendment  Should  Be  Eased  on  Evidence 
Contained  in  the  Record. —  People  v.  Ward,  141 
Cal.  628;  Page  v.  Shields,  102  111.  App.  575; 
Schnielzer  v.  Chicago  Ave.  Sash,  etc.,  Mfg.  Co., 
85  111.  App.  596 ;  Stitt  v.  Kurtenbach,  85  111. 
App.  38  ;  Denhard  v.  Dunbar,  98  111.  App.  266  ; 
Jett  v.  Farmers'  Bank,  (Ky.  1903)  76  S.  W. 
Rep-  385 ;  Crenshaw  v.  Crenshaw,  (Ky.  1902) 
69  S.  W.  Rep.  711  ;  Williams  v.  Walton,  84  Mo. 
App.  433  :  Burnes  v.  Sullivan,  00  Mo.  App.  1. 
See  also  Bishop  v.  Seal,  92  Mo.  App.  167. 

§23.  1.  Notice  Not  Necessary  Where  Cause 
for  Correction  Appears  in  Record.  —  Compare 
Page  v.  Shields,  102  111.  App.  575. 
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S24.    5.  Effect  of  Amendment  as  to  Third  Persons.  —  See  note  2. 

VIII.  Opening  and  Vacation  After  Teem  at  Which  Rendered  - 
General  Rule  Against  Opening  or  Vacation.  —  See  note  3. 
8*25.    2.  Grounds  upon  Which  Judgments  May  Be  Opened  or  Vacated  — 

Judgment  Void  —  Lack  of  Jurisdiction.  — See  notes  2,  3. 

836.     Invalidity  Not  Apparent  on  Faoe  of  Record.  —  See  note  1 . 


§23.  3.  Notice  Necessary  Where  Correction  Is 
Based  upon  Evidence  Adduced  Aliunde. —  Page  v. 
Shields,  102  III.  App.  575;  Stitt  v.  Kurtenbach, 
85  III.  App.  38;  Browne  v.  Kiel,  117  Iowa  316. 

§24.  2.  Rights  of  Third  Persons  Protected 
Without  Express  Reservation.  — •  Powers  v.  Carter 
Coal,  etc.,  Co.,  100  Va.  450.  See  also  Thomp- 
son v.  American  Mortg.  Co.,  122  Ga.  39;  Den- 
hard  v.  Dunbar,  98  111.  App.  266. 

3.  Court  Cannot  Open  or  Vacate  Judgment  After 
Term  at  Which  Rendered —  United  States. — 
Tubman  v.  Baltimore,  etc.,  R.  Co.,  190  U.  S. 
38;  Manning  v.  German  Ins.  Co.,  (C.  C.  A.) 
107  Fed.  Rep.  52;  Brown  v.  Arnold,  127  Fed. 
Rep.  387,  reversed  on  other  grounds  (C.  C.  A.) 
131  Fed.  Rep.  723;  U.  S.  v.  1621  Pounds  Fur 
Clippings,  (C.  C.  A.)  106  Fed.  Rep.  161  ;  Green 
v.  Fitchburg  R.  Co.,  116  Fed.  Rep.  928. 

Alabama.  —  Ex  p.  Payne,  130  Ala.  189;  Wil- 
merding  v.  Corbin  Banking  Co.,  126  Ala.  268; 
Chamblee  v.  Cole,  128  Ala.  649. 

Alaska.  —  Banks  v.  Wilson,  1  Alaska  241. 

Arizona.  —  National  Metal  Co.  v.  Greene 
Consol.  Copper  Co.,  (Ariz.  1905)  80  Pac.  Rep. 
397  ;  Matter  of  Zeckendorf,  7  Ariz.  328. 

California.  —  O'Brien  v.   O'Brien,    130  Cal. 

Colorado.  —  Smith  v.  Mock,  33  Colo.  154. 

Georgia.  —  Baker  v.  Baker,  113  Ga.  378; 
Cauley  v.  Wadley  Lumber  Co.,  119  Ga.  648. 

Illinois.  —  Chicago  v.  Nodeck,  202  111.  257  ; 
Peterson  v.  Metropolitan  Nat.  Bank,  88  111.  App. 
190;  Doremus  v.  Chicago,  212  111.  513;  Schmidt 
V.  Rehwinkel.  86  111.  App.  267  ;  Rich  v.  Chicago, 
187  111.  396;  Finch  v.  Finch,  111  111.  App.  481; 
Pisa  v.  Rezek,  108  111.  App.  198,  affirmed  206 
111.  344;  Fitzgerald  v.  Gore,  105  111.  App.  242; 
Leavitt  v.  Bolton,  102  111.  App.  582;  Chicago  v. 
Nicholes,  192  111.  489;  Schmelzer  v.  Chicago 
Ave.  Sash,  etc.,  Mfg.  Co.,  85  111.  App.  596 ; 
Utley  v.  Cameron,  87  111.  App.  71  ;  Ernst  Tosetti 
Brewing  Co.  v.  Koehler,  200  111.  369. 

Kentucky. —  Henry  Vogt  Mach.  Co.  v.  Penn- 
sylvania Iron  Works  Co.,  (Ky.  1902)  66  S.  W. 
Rep.  734;  McDaniel  v.  Stum,  (Ky.  1901)  65 
S.  VV.  Rep.  800. 

Missouri.  —  Bishop  v.  Seal,  92  Mo.  App.  167. 

Nebraska.  —  Sherman  County  v.  Nichols,  65 
Neb.  250;  Bastian  v.  Adams,  (Neb.  1903)  97 
N.  W.  Rep.  231  ;  Schuyler  Bldg.,  etc.,  Assoc. 
V.  Fultner,  61  Neb.  68. 

North  Dakota.  —  Compare  Martinson  v.  Mar- 
zolf,  (N.  Dak.  1905)  103  N.  W.  Rep.  937. 

Ohio. —  Bates  v.  State,  63  Ohio  St.  11. 

Oregon.  —  Stites  V.  McGee,  37  Oregon  574; 
Hoover  v.  Hoover,  39  Oregon  456. 

Tennessee.  —  Vaughn  v.  Tealey,  (Tenn.  Ch. 
1899)  58  S.  W.  Rep.  487- 

Texas.  — ■  Abbott  v.  Foster,  (Tex.  Civ.  App. 
1901)  62  S.  W.  Rep.  121. 

West  V'rginia.  —  Childers  v.  Loudin,  5'  W. 
Va.  559 ;  Morgantown  Second  Nat.  Bank  v. 
R.-ilphsnyder,  54  W.  Va.  231  ;  Seiler  v.  Union 
Mfg.  Co.,  50  W.  Va.  208;  State  v.  Boner,  (W. 
Va.  1 90s  i  49  S.  E.  Rep.  944. 


Wisconsin.  —  Dufur  v.  Home  Invest.  Co.,  122 
Wis.  470;  State  v.  Circuit  Ct.,  108  Wis.  77. 
§25.    2.  Void  Judgment  May  Be  Vacated  — 

Alabama.  —  Chamblee  v.  Cole,  128  Ala.  649. 

Arizona.  —  National  Metal  Co.  v.  Greene 
Consol.  Copper  Co.,  (Ariz.  1905)  80  Pac.  Rep. 
397- 

California.  — ■  Crossman  v.  Vivienda  Water 
Co.,  136  Cal.  571. 

Hazvaii.  —  Gouveia  v.  Nakamura,  13  Hawaii 
452,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  825. 

Illinois.  —  Peterson  v.  Metropolitan  Nat. 
Bank,  88  111.  App.  190;  Parker  v.  Macoy,  qi 
111.  App.  313;  Mclntyer  v.  Houseman,  108  111. 
App.  276.  See  also  Leavitt  v.  Bolton,  102  111. 
App.  582. 

Iowa.  —  Spencer  v.  Berns,  114  Iowa  126. 

Minnesota.  —  Phelps  v.  Heaton,  79  Minn. 
476;  Stai  v.  Selden,  87  Minn.  271. 

Nezu  Jersey.  —  McLaughlin  v.  Cross,  68  N. 
J.  L.  599,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  825. 

New  York.  —  O'Connell  v.  Gallagher,  104  N. 
Y.  App.  Div.  492  ;  Elmira  Realty  Co.  v.  Gibson, 
103  N.  Y.  App.  Div.  140. 

Oregon.  — ■  White  v.  Ladd,  41  Oregon  324,  93 
Am.  St.  Rep.  732. 

Washington.  —  Sturgiss  v.  Dart,  23  Wash. 
244;  Morrison  v.  Berlin,  37  Wash.  600;  Scott 
v.  Le  Ballister,  (Wash.  1905)  79  Pac.  Rep.  481  ; 
Dane  v.  Daniel,  28  Wash.  155. 

Contra,  Vaughn  v.  Tealey,  (Tenn.  Ch.  1899) 
58  S.  W.  Rep.  487. 

Court  May  Vacate  on  Its  Own  Motion.  —  Win- 
rod  v.  Wolters,  141  Cal.  399. 

3.  Judgment  Rendered  Without  Jurisdiction  — 
Alabama.  —  Chamblee  v.  Cole,  128  Ala.  649. 

Arizona.  —  National  Metal  Co.  v.  Greene 
Consol.  Copper  Co.,  (Ariz.  1905)  80  Pac.  Rep. 
397- 

California. — -Parsons  v.  Weis,  144  Cal.  410. 

Idaho.  — ■  Kerns  v.  McAulay,  8  Idaho  558. 

Illinois.  —  Chicago  v.  Nodeck,  202  111.  257, 
citing  17  Am.  and  Eng.  ENfYC  of  Law  (2d  ed.) 
825  ;  Mclntyer  V.  Houseman,  108  111.  App.  276. 

Iowa.  —  Spencer  v.  Berns,  114  Iowa  12G. 

Kansas.  —  Osborne  v.  Schlichcnmeier,  68 
Kan.  421. 

Maryland.  —  Tyrrell  v.  Hilton,  02  Md.  176. 

Nebraska.  —  Aldrich  v.  Stcen,  (Neb.  1904) 
100  N.  W.  Rep.  311.  But  see  McCormick  Har- 
vesting Mach.  Co.  v.  Stires,  (Neb.  1903)  94 
N.  W.  Rep.  629. 

New  York.  —  Matter  of  Armstrong,  72  N.  Y. 
App.  Div.  286. 

Oklahoma.  —  Foster  v.  Cimarron  Valley 
Hank,   14  Okla.  24. 

Washington.  —  Dane  v.  Daniel,  28  Wash. 
155:  Sturgiss  v.  Dart,  23  Wash.  244. 

§26.  1.  Invalidity  Not  Apparent  on  Face  of 
Record.  — ■  National  Metal  Co.  v.  Greene  Consol. 
Copper  Co.,  (Ariz.  1905)  80  Pac.  Rep.  397; 
Drake  v.  Brown  Mfg.  Co.,  121  Ga.  550;  Scott 
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>'27 .     Judgment  Entered  by  Consent.  —  See  note  I. 

c.  Fraud  or  Collusion.  —  See  note  2. 

898.     What  Fraud  Will  Afford  Ground  for  Vacating  Judgment.  —  See  note  I. 

Perjury.  —  See  note  2. 

Fraud  or  Collusion  Must  Be  Clearly  Shown.  —  Sec  note  3. 

d.  Irregularities.  —  See  note  4. 
HIJO.    Sec  notes  2,  3. 

Errors  or  Irregularities  as  to  Costs.  —  See  note  4. 
Presumption  of  Regularity.  —  See  note  5- 


v.  Le  Ballister,  (Wash.  1905)  79  Pac.  Rep.  481. 
See  also  Parsons  v.  VVeis,  144  Cal.  410;  White 
i'.  Ladd,  41  Oregon  324,  93  Am.  St.  Rep.  732. 
But  see  Dane  v.  Daniel,  28  Wash.  155. 

Judgment  by  Confession  for  Immoral  Obligation 
Will  Be  Vacated.  —  Fields  v.  Brown,  188  111.  in. 

S'27.  1.  Judgment  Entered  by  Consent.  — 
See  Steiner  v.  Lenz,  no  Iowa  49;  Miller  Sons' 
Carriage  Co.  v.  Miller,  etc.,  Co.,  1 1  Ohio  Cir. 
Dec.  455,  21  Ohio  Cir.  Ct.  207. 

2.  Judgment  May  Be  Vacated  for  Fraud  or  Col- 
lusion —  United  States. —  llendryx  v.  Perkins, 
(C.  C.  A.)  114  Fed.  Rep.  801. 

California.  —  Anderson  v.  Lassen  County 
Bank,  140  Cal.  695;  Parsons  v.  Weis,  144  Cal. 
410. 

Illinois.  —  Chicago  v.  Nodeck,  202  111.  257, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
827. 

Indiana.  —  State  v.  Hindman,  159  Ind.  589, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
828,  829. 

Iowa.  —  Beck  v.  Juckett,  1 1 1  Iowa  339. 

Kentucky.  —  McDaniel  v.  Stum,  (Ky.  1901) 
65  S.  W.  Rep.  800.  See  also  Martin  v.  Spur- 
lock,  (Ky.  1902)  68  S.  W.  Rep.  396. 

Minnesota.  —  McMurran  v.  Bourne,  81  Minn. 
515- 

Nebraska.  — ■  Klabunde  v.  Byron-Reed  Co., 
(Neb.  1904)  98  N.  W.  Rep.  182;  Secord  v. 
Powers,  61  Neb.  615,  87  Am.  St.  Rep.  474. 

New  Hampshire.  —  Reed  v.  Prescott,  70  N. 
H.  88. 

New  York.  —  Kubie  v.  Miller,  (Supm.  Ct. 
App.  T.)  31  Misc.  (N.  Y.)  460;  Ludwin  v. 
Siano,  (Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.)  537. 

North  Carolina.  —  Mutual  Reserve  Fund  L. 
Assoc.  v.  Scott,  136  N.  Car.  157,  affirmed  137 
N.  Car.  515. 

Pennsylvania.  —  Given  v.  Given,  25  Pa. 
Super.  Ct.  467. 

82§.  1.  What  Fraud  Will  Afford  Ground  for 
Vacating  Judgment. —  Parsons  v.  Weis,  144  Cal. 
410;  Wabash  R.  Co.  v.  Mirrielees,  182  Mo. 
126;  Pelz  v.  Bollinger,  180  Mo.  252;  Keith  v. 
Alger,  (Tenn.  1905)  85  S.  W.  Rep.  71. 

2.  Perjury. —  Miller  v.  Miller,  (Neb.  1903)  95 
N.  W.  Rep.  1010;  Secord  v.  Powers'  61  Neb. 
615,  87  Am.  St.  Rep.  474;  Barr  v.  Post,  59 
Neb.  361,  80  Am.  St.  Rep.  680.  Compare  Mu- 
tual Reserve  Fund  L.  Assoc.  v.  Scott,  136  N. 
Car.  157,  affirmed  137  N.  Car.  515. 

Not  Set  Aside  Where  No  Injury.  —  Maryland 
Steel  Co.  v.  Marney,  91  Md.  360, 

3.  Fraud  or  Collusion  Must  Be  Clearly  Shown. 
—  Mulcahcy  v.  Dow,  131  Cal.  73;  Johnson  v. 
Nash-Wright  Co.,  121  Iowa  173;  Maryland 
Steel  Co.  v.  Marney,  91  Md.  360;  Sigle  v.  Seig- 
ley,  9  Kulp  (Pa.)  471  ;  Gazzam  v.  Reading,  202 
Pa.  St.  231. 


Evidence  Insufficient  to  Warrant  Vacating 
Judgment  on  Ground  of  Fraud. —  McCormick  v. 
McCormick,  109  Iowa  700;  Brown  v.  Stege- 
mann,  (Iowa  1900)  81  N.  W  Rep.  450;  State 
Ins.  Co.  v.  Prestage,  116  Iowa  466;  Hilton  v. 
Tyrrell,  93  Md.  657. 

4.  Judgment  May  Be  Set  Aside  for  Irregularity 
or  Improper  Conduct — Alabama.  —  Exp.  Haynes, 
140  Ala.  196. 

Delaware.  — ■  Baums  Castorine  Co.  v.  Kimpel, 
(Del.  1904)  58  Atl.  Rep.  1035. 

Georgia.  —  Union  Compress  Co.  v.  Leffler, 
122  Ga.  640. 

Illinois.  — ■  Silverman  v.  Childs,  107  111.  App. 
522. 

Iozva.  —  Durand  v.  Northwestern  L.,  etc.,  Co., 
112  Iowa  296;  Sitzer  v.  Fenzloff,  112  Iowa  491. 

Kansas.  —  Seeds  v.  American  Bridge  Co.,  68 
Kan.  522. 

Minnesota.  —  Schuler  v.  Wood,  81  Minn.  372. 

Missouri.  —  Fidelity,  etc.,  Co.  v.  Schuchman, 
189  Mo.  468;  Bishop  v.  Seal,  92  Mo.  App.  167; 
Reed  v.  Nicholson,  93  Mo.  App.  29. 

Nebraska.  —  Gavins.  Reed,  (Neb.  1905)  102 
N.  W.  Rep.  455  ;  Becker  v.  Breen,  (Neb.  1903) 
94  N.  W.  Rep.  614;  Shelby  v.  St.  James  Or- 
phan Asylum,  66  Neb.  40. 

New  York.  —  Matter  of  Armstrong,  72  N.  Y. 
App.  Div.  286 ;  Galligan  v.  Galligan,  73  N.  Y. 
App.  Div.  71. 

North  Carolina.  —  Becton  v.  Dunn,  137  N. 
Car.  559 ;  Mutual  Reserve  Fund  L.  Assoc.  v. 
Scott,  136  N.  Car.  157,  affirmed  137  N.  Car.  515. 

North  Dakota. —  State  v.  Donovan,  10  N. 
Dak.  203 ;  Martinston  v.  Marzolf,  (N.  Dak. 
1905)  103  N.  W.  Rep.  937;  Prondzinski  v.  Gar- 
butt,  9  N.  Dak.  239. 

Pennsylvania.  —  Hickey  v.  Conley,  24  Pa. 
Super.  Ct.  388 ;  Com.  v.  Krause,  198  Pa.  St. 
39i. 

Washington.  —  State  v.  Huston,  32  Wash. 
154- 

What  Constitutes  "  Irregularity."  —  Wood- 
ward v.  Woodward,  84  Mo.  App.  328 :  Reed  v. 
Nicholson,  93  Mo.  App.  29. 

830.  2.  Mere  Technicality  Will  Not  Avail  to 
Set  Aside  Judgment.  —  Hull  v.  Canandaigua  Elec- 
tric Light,  etc.,  Co.,  55  N.  Y.  App.  Div.  419, 
appeal  dismissed  166  N.  Y.  598;  Wheeler  v. 
Castor,  11  N.  Dak.  347. 

3.  Irregularity  or  Improper  Conduct  Must  Not 
Have  Been  Waived  or  Cured.  —  Baums  Castorine 
Co.  v.  Kimpel,  (Del.  1904)  58  Atl.  Rep.  1035  ; 
Tietjen  v.  Merchants'  Nat.  Bank,  117  Ga.  501. 

4.  Errors  or  Irregularities  as  to  Costs  Not 
Sufficient  Ground  for  Opening  or  Vacation.  —  East 
Tennessee  Land  Co.  v.  Leeson,  185  Mass.  4; 
Field  v.  Heckman,  118  Wis.  461. 

5.  Presumption  of  Regularity.  —  Foster  v. 
Weber,  no  Ilk  App.  5;  Whitfield  v.  Howard, 
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830.  e.  Mistake,  Surprise,  or  Excusable  Neglect— (i)  Mistake. 
See  note  6. 

831.  The  Mistake  Must  Be  One  of  Fact.  —  See  note  I. 

(2)  Surprise.  —  See  note  2. 

(3)  Excusable  Neglect  —  Inadvertence.  —  See  note  3. 

(4)  Party  Who  Was  Represented  by  Counsel  May  Have  Relief.  — 


833. 

See  note  1 

12  S.  Dak.  355..  See  also  Wilmerding  v.  Cor- 
bin  Banking  Co.,  126  Ala.  268.. 

§30.  6.  Judgment  May  Be  Opened  or  Vacated  on 
Ground  of  Mistake  —  United  States.  —  Manning 
v.  German  Ins.  Co.,  (C.  C.  A.)  107  Fed.  Rep.  52. 

California. —  Winchester  v.  Black,  134  Cal. 
125;  Levy  v.  Superior  Ct.,  139  Cal.  590. 

Iowa. —  Barto  v.  Sioux  City  Electric  Co.,  119 
Iowa  179. 

Kansas.  —  Schuler  v.  Fowler,  63  Kan.  98. 

Montana.  —  Greene  v.  Montana  Brewing  Co., 
32  Mont.  102. 

Nebraska.  —  Omaha  L.  &  T.  Co.  v.  Walenz, 
64  Neb.  89. 

New  Jersey.  —  Lut?  v.  Alkazin,  (N.  J.  1903) 
55  Atl.  Rep.  1041  ;  Western  Nat.  Bank  v.  Paul, 
(N.  J.  1901)  49  Atl.  Rep.  830. 

New  York.  —  Galligan  v.  Galligan,  73  N.  Y. 
App.  Div.  71. 

North  Carolina.  —  Mutual  Reserve  Fund  L. 
Assoc.  v.  Scott,  136  N.  Car.  157,  affirmed  137 
N.  Car.  515. 

North  Dakota.  —  Fargo  v.  Keeney,  n  N. 
Dak.  484;  Braseth  v.  Bottineau  County,  13  N. 
Dak.  344. 

Washington.  —  Williams  v.  Breen,  25  Wash. 
666 ;  Spokane,  etc.,  Lumber  Co.  v.  Stanley,  25 
Wash.  653. 

Wiscon sin.  —  Bloor  v.  Smith,  112  Wis.  340. 

Instances  of  Mistakes  Held  Not  Sufficient  to 
Warrant  Opening  or  Vacating  Judgment.  —  Dean 
v.  Noel,  (Ky.  1902I  70  S.  W.  Rep.  406;  Hunt 
v.  Burbank,  73  Vt.  273. 

§!J1.  1.  No  Relief  Against  Mistake  of  Law. — 
Mantle  v.  Ca^ey,  31  Mont.  408;  Riley  v.  Ryan, 
(Supm.  Ct.  Spec.  T.)  45  Misc.  (N.  Y.)  153; 
Keenan  V.  Daniells,  (S.  Dak.  1904)  99  N.  W. 
Rep-  853;  Piano  Mfg.  Co.  v.  Murphy,  16  S. 
Dak.  380,  102  Am.  St.  Rep.  692.  See  also 
Wilmerding  v.  Corbin  Banking  Co.,  136  Ala.  268. 

2.  Surprise  a  Sufficient  Ground  for  Opening  or 
Vacating  Judgment — California.  —  City  St. 
Imp.  Co.  v.  Emmons,  138  Cal.  297;  Levy  v.  Su- 
perior Ct.,  139  Cal.  590. 

New  Jersey.  —  Pike  v.  Henderson,  (N.  J. 
1901)  48  Atl.  Rep.  551  ;  Bradley  v.  McPherson, 
(N.  J.  1903)  56  Atl.  Rep.  303. 

New  York.  —  Carlisle  v.  Barnes,  (Supm.  Ct. 
Spec.  T.)  45  Misc.  (N.  Y.)  6. 

North  Carolina.  —  Mutual  Reserve  Fund  L. 
Assoc.  v.  Scott,  136  N.  Car.  157,  affirmed  137 
N.  Car.  515;  Clement  v.  Ii eland,  129  N.  Car. 
220. 

Oregon.  —  Durham  v.  Commercial  Nat.  Bank, 
45  Oregon  385. 

3.  Judgment  May  Be  Opened  or  Vacated  on 
Ground  of  Excusable  Neglect  or  Inadvertence  of 

Defendant  —  California.  —  Levy  v.  Superior  Ct., 
139  Cal.  590;  Winchester  v.  Black,  134  Cal.  125. 

Georgia.  —  Tower  v.  Ellsworth,  112  Ga.  460. 

Indiana.  —  Masten  v.  Indiana  Car,  etc.,  Co., 
25  Ind.  App.  175;  Syfers  v.  Keiser,  31  Ind.  App. 
6;  Knowlton  v.  Smith,  163  Ind,  294. 

3  Supp,  E.  of  L.— 53  833 


Kentucky.  —  Henry  Vogt  Mach.  Co.  v.  Penn- 
sylvania Iron  Works  Co.,  (Ky.  1902)  66  S.  W. 
Rep.  734- 

Montana.  —  Greene  v.  Montana  Brewing  Co., 
32  Mont.  102. 

Nebraska.  —  Klabunde  v.  Byron-Reed  Co., 
(Neb.  1904)  98  N.  W.  Rep.  182. 

New  Mexico.  —  Lasswell  v.  Kitt,  11  N.  Mex. 
459- 

North  Carolina.  —  Mutual  Reserve  Fund  L. 
Assoc.  v.  Scott,  136  N.  Car.  157,  affirmed  137 
N.  Car.  515;  Clement  v.  Ireland,  129  N.  Car. 
220. 

South  Carolina.  —  Farmers,  etc.,  Mercantile, 
etc.,  Co.  v.  Smith,  70  S.  Car.  160. 

Washington.  —  Spokane,  etc.,  Lumber  Co.  v. 
Stanley,  25  Wash.  653  ;  Williams  v.  Breen,  25 
Wash.  666. 

Instances  of  Neglect  Held  Not  Excusable  — 

Colorado.  —  Barra  v.  People,  18  Colo.  App.  16. 

Georgia.  —  Deering  Harvester  Co.  v.  Thomp- 
son, 116  Ga.  418;  Brucker  v.  O'Connor,  115  Ga. 
95;  Ingalls  v.  Lamar,  115  Ga.  296;  Morris  v. 
Wofford,  114  Ga.  935. 

Iozva.  —  Johnson  v.  Nash- Wright  Co.,  121 
Iowa  173. 

North  Carolina.  —  Pepper  v.  Clegg,  132  N. 
Car.  312;  Osborn  v.  Leach,  133  N.  Car.  427. 
Oklahoma. — -Savage  v.  Dinkier,  12  Okla.463. 
Oregon.  —  Brand  V.  Baker,  42  Oregon  426. 
Texas.  —  Texas  F.  Ins.  Co.  v.  Berry,  33  Tex. 
Civ.  App.  228 ;  White  v.  Powell,   (Tex.  Civ. 
App.  1905)  84  S.  W.  Rep.  836. 

Washington.  —  Moody  v.  Reichow,  38  Wash. 
303;  Swanson  v.  Hoyle,  32  Wash.  169. 

Instances  of  Facts  Constituting  Such  "  Excusa- 
ble Neglect "  as  to  Justify  Opening  or  Vacating 
Judgment  —  California.  —  Santa  Rosa  Sav.  Bank 
v.  Schell,  142  Cal.  505. 

Indiana.  —  Knowlton  v.  Smith,  163  Ind.  294; 
Masten  v.  Indiana  Car,  etc.,  Co.,  25  Ind.  App. 
'75- 

Montana.  —  Greene  v.  Montana  Brewing  Co., 
32  Mont.  102. 

North  Carolina.- — -Clement  v.  Ireland,  129 
N.  Car.  220. 

Pennsylvania.  —  Lockard  v.  Keyser,  18  Pa. 
Super.  Ct.  172. 

South  Carolina.  —  Farmers,  etc.,  Mercantile, 
etc.,  Co.  v.  Smith,  70  S.  Car.  160. 

Texas.  —  Scottish  Union  Ins.  Co.  v.  Tomkies, 
28  Tex.  Civ.  App.  157. 

Utah.  — -  Western  Loan,  etc.,  Co.  v.  Berg,  24 
Utah  278. 

Washington.  —  Williams  v.  Breen,  25  Wash. 
666. 

"  Excusable  Neglect "  Has  No  Fixed  Legal 
Meaning,  but  depends  upon  the  particular  facts 
in  each  case.  Masten  v.  Indiana  Car,  etc.,  Co., 
25  Ind.  App.  175.  It  is  a  conclusion  of  law. 
Morris  v.  Liverpool,  etc.,  Ins.  Co.,  131  N.  Car. 
212. 

§;$!J.    1.  Party  Represented  by  Counsel  May 
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833.  (5)  What  Mistake  or  Neglect  of  Attorney  May  Afford  Ground  for 
Relief.  —  Sec  notes  2,  3,  4. 

834.  See  notes  1,  2. 

Unavoidable  Absence  of  Counsel.  —  See  note  3. 
Misunderstanding  Between  Parties  and  Attorneys.  —  See  note  4. 

/.  Casualty  or  Misfortune.  —  See  note  7. 

835.  g.  Sickness  of  Party  or  Attorney.  — See  note  1. 
//.  Newly  Discovered  Evidence.  —  See  note  3. 

i.  Want  of  Notice.  —  See  notes  4,  6. 
j.  Judgment  Contrary  to  Agreement.  —  See  note  8. 

836.  k.  Unauthorized  Appearance  by  Attorney.  — See  notes  2,  3. 

Distinction  Depending  upon  Whether  or  Not  Attorney  Is  Solvent.  —  See  note  4. 

837.  ;//.  Disabilities  of  Defendant.  —  See  note  2. 


Have  Belief.  —  O'Brien  v.  Leach,  139  Cal.  220; 
White  v.  Gurney,  92  Minn.  271  ;  Lenz  v.  Rowe, 
66  N.  J.  L.  131. 

§33.  2.  No  Relief  for  Mistake  or  Neglect  of 
Attorney  unless  Such  as  Would  Be  Excusable  if  At- 
tributable to  Client —  California.  —  Alferitz  v. 
Cahen,  145  Cal.  397. 

Georgia.  —  See  Moore  v.  Kelly,  etc.,  Co.,  109 
Ga.  798. 

Illinois.  —  Eggleston  v.  Royal  Trust  Co.,  205 
11).  170;  Staunton  Coal  Co.  v.  Menk,  197  111. 
369  ;  Brunswick-Balke-Collender  Co.  v.  O'Don- 
nell,  101  111.  App.  533;  Pitzele  v.  Lutkins,  85 
111.  App.  662. 

Indiana.  —  Baltimore,  etc.,  R.  Co.  v.  Ryan, 
31  Ind.  App.  597;  Carr  v.  Jeffersonville  First 
Nat.  Bank,  (Ind.  App.  1905)  73  N.  E.  Rep.  947. 

Iowa. — •  McCormick  v.  McCormick,  109  Iowa 
700. 

Missouri.  —  Welch  v.  Mastin,  98  Mo.  App.  273. 

New  York.  —  Brooks  v.  Delaware,  etc.,  R. 
Co.,  (Supm.  Ct.  App.  T.)  88  N.  Y.  Supp.  961. 

Cases  Holding  Negligence  of  Counsel  Sufficient 
Ground  for  Relief. — ■  Cabanne  v.  Macadaras,  91 
Mo.  App.  70. 

3.  Erroneous  Advice  of  Counsel  Not  Ground  for 
Relief.  —  Early  v.  Bard,  93  N.  Y.  App.  Div. 
476;  Keenan  v.  Daniells,  (S.  Dak.  1904)  99 
N.  W.  Rep.  853.  See  also  Noblesville  v.  No- 
blesville  Gas,  etc.,  Co.,  157  Ind.  162. 

4.  No  Relief  Where  Attorney  Neglected  to  File 
Pleading  in  Due  Time.  —  Brunswick-Balke-Col- 
lender Co.  v.  O'Donnell,  101  111.  App.  533; 
Considine  v.  Lee,  105  111.  App.  246.  Compare 
Masten  v.  Indiana  Car,  etc.,  Co.,  25  Ind.  App. 
175;  Walsh  v.  Boyle,  (Minn.  1905)  103  N.  W. 
Rep.  506. 

§3J.  1.  Abandonment  of  the  Case  by  the 
Attorney    Without    Notice    to    the  Defendant 

is  ground  for  vacating  the  judgment.  Sinclair 
v.  Narragansett  Lead,  etc.,  Co.,  87  Mo.  App. 
268.  But  see  Brown  v.  Huber,  103  N.  Y.  App. 
Div.  134. 

2.  Reasonable  Belief  that  Case  Would  Not  Be 

Tried.  —  Scottish  Union  Ins.  Co.  v.  Tomkies, 
28  Tex.  Civ.  App.  157. 

3.  Judgment  May  Be  Opened  or  Vacated  on 
Account  of  Unavoidable  Absence  of  Counsel.  — 

People  v.  Brett,  79  N.  Y.  App.  Div.  631  ;  Hop- 
kins v.  Meyer,  76  N.  Y.  App.  Div.  365. 

Judgment  Not  Vacated  Where  Absence  of 
Attorney    Voluntary   and   Not   Unavoidable.  — 

Pitzele  v.  Lutkins,  85  111.  App.  662;  Greenberg 
v.  Angerman,  (Supm.  Ct.  App.  T.)  84  N.  Y. 
Supp.  244. 


4.  Judgment  Obtained  Through  Misunderstanding 
Between  Party  and  Counsel.  —  Barto  v.  Sioux 
City  Electric  Co.,  119  Iowa  179;  Barton  v. 
Harker,  69  N.  J.  L.  603 ;  Pike  v.  Henderson, 
(N.  J.  1901)  48  Atl.  Rep.  551.  But  see  Home 
Loan  Assoc.  v.  Foard,  3  Penn.  (Del.)  165. 

7.  Unavoidable  Casualty  or  Misfortune  May 
Afford  Ground  for  Relief.  — ■  Snelling  v.  Lewis, 
(Ky.  1904)  78  S.  W.  Rep.  11 24;  Anthony  v. 
Karbach,  64  Neb.  509 ;  Boyd  v.  Williams,  70 
N.  J.  L.  185. 

A  Judgment  by  Consent  cannot  be  vacated  on 
the  ground  of  unavoidable  casualty  and  mis- 
fortune. Mains  v.  Des  Moines  Nat.  Bank,  113 
Iowa  395. 

§35.  1.  Sickness  of  Party  a  Sufficient  Ground 
for  Opening  or  Vacating  Judgment.  — ■  Kapner  v. 
Samuels,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp.  195. 

3.  Judgment  May  Be  Set  Aside  Because  of 
Newly  Discovered  Evidence.  —  See  Fitzgerald  v. 
Compton,  28  Tex.  Civ.  App.  202. 

Not  Set  Aside  for  Discrediting  or  Cumulative 
Evidence. — -Turner  v.  Davis,  132  N.  Car.  187. 

Only  in  Cases  of  Manifest  Injustice.— Turner 
v.  Davis,  132  N.  Car.  187. 

4.  Evidence  Insufficient  to  Show  Want  of  Notice. 
—  Turner  v.  J.  I.  Case  Threshing  Mach.  Co., 
133  N.  Car.  381. 

6.  Judgment  Rendered  Without  Personal  Ser- 
vice or  Actual  Notice  May  Be  Opened.  —  Aldrich 
v.  Crump,  128  Fed.  Rep.  984.  See  also  Smothers 
v.  Meridian  Fertilizer  Factory,  137  Ala.  166. 
Compare  Abbett  v.  Blohm,  54  N.  Y.  App.  Div. 
422. 

8.  Judgment  Contrary  to  Agreement.  —  McMur- 
ran  v.  Bourne,  81  Minn.  515;  Durham  v.  Com- 
mercial Nat.  Bank,  45  Oregon  385 ;  Batzle  v. 
Trumbower,  22  Pa.  Super.  Ct.  487  ;  Whittaker 
v.  Warren,  14  S.  Dak.  611;  McBride  v.  Mc- 
Ginley,  31  Wash.  573.  See  also  Martin  v. 
Spurlock,  (Ky.  1902)  68  S.  W.  Rep.  396;  Rab- 
inowitz  v.  Haimowitz,  (Supm.  Ct.  App.  T.)  91 
N.  Y.  Supp.  11. 

§36.  2.  Want  of  Authority  Must  Be  Clearly 
Shown.  —  Heath  v.  Miller,  117  Ga.  854;  Patter- 
son v.  Yancey,  97  Mo.  App.  681. 

3.  Judgment  Rendered  on  Unauthorized  Appear- 
ance of  Attorney  May  Be  Vacated.  —  Patterson  v. 
Yancey,  97  Mo.  681. 

4.  Distinction  Depending  upon  Whether  or  Not 
Attorney  Is  Solvent.  —  Abbett  v.  Blohm,  54  N. 
Y.  App.  Div.  422. 

§37.  2.  Judgment  Against  Person  under  Disa- 
bility May  Be  Opened  or  Vacated. — Bloor  v.  Smith, 
112  Wis.  340, 
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o.  Unauthorized  Entry.  — See  note  5. 

Error.  — See  note  1. 
q.  Defenses  Available  at  Trial.  —  See  note  3. 

Counterclaim.  —  See  note  4. 

3.  Submission  of  Parties  to  Jurisdiction.  —  See  note  5. 

4.  Who  May  Apply  for  Opening  or  Vacation  —  a.  General  Rule. 
—  See  notes  2,  3. 

b.  Limitations  of  the  Rule.  —  See  notes  4,  5. 

840.  See  note  1. 

5.  Time  for  Applying  —  a.  Under  Statutes  — (i)  In  General.— 
See  notes  4,  5. 

841.  See  note  1. 


837. 
838. 


839. 


§37.  5.  Judgment  Entered  Without  Authority 
May  Be  Opened  or  Vacated. — See  dissentingopinion 
of  Aldrich,  J.,  in  Hendryx  v.  Perkins,  (C.  C.  A.) 
114  Fed.  Rep.  814,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  837. 

838.  1.  Judgment  Cannot  Be  Opened  or  Va- 
cated on  Ground  of  Error — United  States. — ■ 
U.  S.  v.  1621  Pounds  Fur  Clippings,  (C.  C.  A.) 
106  Fed.  Rep.  161. 

Alabama.  —  Wilmerding  v.  Corbin  Banking 
Co.,  126  Ala.  268. 

Georgia.  —  Baker  v.  Baker,  113  Ga.  378. 

Indiana. —  Dorsey  v.  Dorsey,  29  Ind.  App. 
248;  Stone  v.  Stone,  158  Ind.  628. 

Iowa.  —  Graham  Paper  Co.  v.  Wohlwend,  116 
Iowa  358. 

Missouri.  —  Bishop  v.  Seal,  92  Mo.  App.  167. 
North  Dakota.  —  State  v.   Donovan,   10  N. 
Dak.  203. 

Ohio.  —  Bates  v.  State,  63  Ohio  St.  11. 
South  Carolina.  —  McMahon  v.  Pugh,  62  S. 
Car.  506. 

Washington.  —  Coyle  v.  Seattle  Electric  Co., 
31  Wash.  184. 

3.  Judgment  Not  Opened  or  Vacated  to  Let  in 
Defenses  Available  on  First  Trial  —  Colorado.  — 
Barra  v.  People,  18  Colo.  App.  16. 

Georgia.  —  Moore  v.  Kelley,  etc.,  Co.,  109  Ga. 
798. 

Illinois.  —  Simon  v.  Hengels,  107  111.  App. 
174. 

Kentucky.  —  Roseberry  v.  Wilson,  (Ky.  1902) 
68  S.  W.  Rep.  417;  Farris  v.  Hoskins,  (Ky. 
1901)  63  S.  W.  Rep.  S77  ;  Overstreet  v.  Brown, 
(Ky.  1901)  62  S.  W.  Rep.  885;  Johnson  v. 
Bush,  (Ky.  1901)  64  S.  W.  Rep.  628. 

Louisiana.  —  Lindquist  v.  Maurepas  Land, 
etc.,  Co.,  112  La.  1030. 

Missouri. —  Hoffman  v.  Loudon,  96  Mo.  App. 
184. 

North  CaroVno.  —  Mutual  Reserve  Fund  L. 
Assoc.  v.  Scott,  T36  N.  Car.  157,  affirmed  137 
N.  Car.  s  15. 

Texas.  —  Calvert,  etc.,  R.  Co.  v.  Driskill,  31 
Tex.  Civ.  App.  200 ;  Bankers'  Union  of  the 
World  v.  Nabors,  36  Tex.  Civ.  App.  38. 

4.  Judgment  Not  Opened  to  Let  in  Counterclaim, 
—  Cooke  v.  Edwards,  15  Pa.  Super.  Ct.  412. 

6.  Voluntary  Submission  to  Jurisdiction  at  Sub- 
sequent Term.  — ■  National  Home,  etc.,  v.  Over- 
holser,  64  Ohio  St.  517. 

831).  2.  Application  Can  Be  Made  Only  by 
Party  Injuriously  Affected.  -  Smith  v.  Parkers- 
burg  Co  Operative  Assoc.,  48  W.  Va.  232. 

3.  Stranger  to  Record  Cannot  Apply  for  Opening 
or  Vacation.  —  Jones  v.  Smith..  120  Ga.  642; 


Mullany's  Adoption,  25  Pa.  Co.  Ct.  563,  citing 
17  Am.  and  Enc.  Encyc.  of  Law  (2d  ed.)  839s 
Covey  v.  Wheeler,  23  Pa.  Co.  Ct.  467 ;  Smith 
'V.  Parkersburg  Co-Operative  Assoc.,  48  W.  Va. 
232;  Pier  v.  Oneida  County,  124  Wis.  398. 

4.  Person  Not  a  Party  May  Apply  for  Opening 
at  Vacation  of  Judgment  Injuriously  Affecting 
His  Rights.  —  Crossman  v.  Vivienda  Water  Co., 
136  Cal.  571  ;  Crippen  v.  X.  Y.  Irrigating  Ditch, 
Co.,  32  Colo.  461,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  839;  McLaughlin  v. 
Cross,  68  N.  J.  L.  599,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  839. 

5.  Stockholders  of  a  Corporation  May  Move  to 
Vacate. —  Crossman  v.  Vivienda  Water  Co.,  136 
Cal.  S7i. 

840.  1.  Assignee  of  Interest  of  Defendant 
May  Apply.  —  Brown  v.  Massey,  13  Okla.  670. 

Receiver  of  Judgment  Debtor  May  Apply.  — 

Kubie  v.  Miller,  (Supm.  Ct.  App.  T.)  31  Misc. 
(N.  Y.)  460. 

4.  Limitation  of  Time  for  Application  to  Open 
or  Vacate  Judgments  on  Statutory  Grounds  —  .<fri- 
zona.  — ■  National  Metal  Co.  v.  Greene  Consol. 
Copper  Co.,  (Ariz.  1905)  80  Pac.  Rep.  397. 

California. —  People  v.  Davis,  143  Cal.  673; 
Canadian,  etc.,  Mortg.,  etc.,  Co.  v.  Clarita  Land, 
etc.,  Co.,  140  Cal.  672;  Levy  v.  Superior  Ct.,  139 
Cal.  590. 

Dela-.vare.  —  McDaniel  v.  Townsend,  4  Penn. 
(Del.)  359;  Woolley  V.  Roe,  3  Penn.  (Del.)  50 1 . 

Florida.  —  Dudley  v.  White,  44  Fla.  264. 

Georgia.  —  Walker  v.  Equitable  Mortg.  Co., 
114  Ga.  862. 

North  Carolina.  —  Clement  v.  Ireland,  129  N. 
Car.  220 ;  Mutual  Reserve  Fund  L.  Assoc.  v. 
Scott,  136  N.  Car.  157,  affirmed  137  N.  Car. 
515;  Becton  v.  Dunn,  137  N.  Car.  559. 

Ohio.  —  Wohlgemuth  v.  Taylor,  25  Ohio  Cir. 
Ct.  271. 

South  Dakota.  —  Judd  v.  Patton,  13  S.  Dak. 
648. 

Washington.  —  Scott  v.  I.e  Ballister,  (Wash. 
'9°5)  79  Pac.  Rep.  481. 

Wisconsin.  —  Bloor  v.  Smith,  112  Wis.  340; 
Buchan  v.  Nelson,  114  Wis.  234. 

Double  Time  Allowed  When  Notice  of  Entry  ol 
Judgment  Sent  by  Mail.  Atki  nson  v.  Abrnham, 
78  N.  Y.  App.  Div.  498. 

5.  Limitations  Not  Applicable  to  Applications 
Based  on  Grounds  Not  Statutory.  —  Fidelity,  etc., 
Co.  v.  Schuchman,  189  Mo.  468;  Riley  v.  Ryan, 
(Supm.  Ct.  Spec.  T.)  45  Misc.  (N.  Y.)  151; 
Becton  v.  Dunn,  137  N.  Car.  559;  Martinson  v. 
Marzolf,  (N.  Dak.  1005)   103  N.  W.  Rep.  937. 

841.  I.  Statutes  Limiting  Time  for  Applica- 
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8  11.     Application  for  Relief  Must  Be  Made  Within  the  Time  Limited.  —  See  note  2. 

(2)  When  Statutory  Period  Begins  to  Run.  —  See  note  5. 
b.  In  THE  ABSENCE  OF  Statute  —  (i)  Requirement  of  Diligence. 
See  note  6. 

(2)  What  Delay  Will  Bar  Relief.  —  See  note  7. 
M'-i.   c  Rule  as  to  Void  Judgments.  —  See  note  2. 

6.  Jurisdiction  to  Open  or  Vacate. — ■  See  note  3. 
Mil.    7.  Notice.  —  See  note  2. 

8.  Burden  of  Proof.  —  See  notes  4,  5. 
8  11.    9.  Discretion  of  Court.  —  See  note  1. 


tion  on  Grounds  Not  Statutory. —  Buchan  v.  Nel- 
son, 1 14  Wis.  234. 

841.  2.  Application  Must  Be  Made  Within 
Time  Limited. —  National  Metal  Co.  v.  Greene 
Consol.  Copper  Co.,  (Ariz.  1905)  80  Pac.  Rep. 
397;  Woolley  v.  Roe,  3  Penn.  (Del.)  501  ;  Car- 
penter i'.  Judge,  126  Mich.  8;  Petley  v.  Wayne 
Circuit  Judge,  124  Mich.  14;  McKenna  v.  Mc- 
Cormick,  60  Neb.  595 ;  Health  Dept.  v.  Bab- 
cock,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp.  604; 
Judd  -'.  Patton,  13  S.  Dak.  648;  Bean  v.  Dove, 
33  Tex.  Civ.  App.  377. 

Where  the  Judgment  Is  Procured  by  Fraud, 
a  motion  to  set  it  aside  need  not  be  filed  within 
the  statutory  period.  Beck  v.  Juckett,  1 1 1 
Iowa  339. 

5.  Limitation  Running  from  Notice  of  Judgment. 

—  McMurran  v.  Bourne,  81  Minn.  515;  Minne- 
sota Thresher  Mfg.  Co.  v.  Holz.  10  N.  Dak.  16; 
Bloor  v.  Smith,  112  Wis.  340. 

6.  Becton  v.  Dunn,  137  N.  Car.  559,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  841. 

7.  Delay  Sufficient  to  Bar  Relief. —  Nicoll  v. 
Weldon,  130  Cal.  666;  Seaman  v.  Clarke,  75 
N.  Y.  App.  Div.  34s  ;  Coast  Land,  etc.,  Co.  v. 
Oregon  Pac.  Colonization  Co.,  44  Oregon  483  ; 
Rehm  v.  Frank,  16  Pa.  Super.  Ct.  175. 

Fifty-nine  Years.  —  Given  v.  Given,  25  Pa. 
Super.  Ct.  467. 

Sixty  Years.  —  Sheehan  v.  Osborn,  138  Cal. 

512- 

Nine  Years.  —  Hendryx  v.  Perkins,  (C.  C. 
A.)  114  Fed.  Rep.  801;  Fry  v.  Morgan,  23  Pa. 
Co.  Ct.  662. 

Five  Years.  —  Saunders  v.  Baldwin,  23  Pa. 
Co.  Ct.  10,  6  Lack.  Leg.  N.  (Pa.)  47;  E.  T. 
Burrowes  Co.  v.  Cambridge  Springs  Co.,  26  Pa. 
Super.  Ct.  315;  Wagg- Anderson  Woolen  Co.  v. 
Finkelstein,  105  Wis.  589;  Scott  v.  Le  Ballister, 
(Wash.  1905)  79  Pac.  Rep.  481. 

Four  Years.  —  Fryberger  v.  Motter,  24  Pa. 
Super.  Ct.  317. 

Three  Years.  —  Gall  v.  Gall,  58  N.  Y.  App. 
Div.  97. 

Eighteen  Months.  —  Deagan  v.  King,  83  N. 
Y.  App.  Div.  428. 

Fourteen  Months.  —  Moody  v.  Reichow,  38 
Wash.  303. 

One  Year.  —  Conant  v.  American  Rubber 
Tire  Co.,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 
129. 

842.  2.  Delay  Does  Not  Deprive  of  Right  to 
Have  Void  Judgment  Set  Aside.  —  People  v. 

Davis,  143  Cal.  673;  Bailey  v.  Hood,  38  Wash. 
700.  See  also  McConnell  v.  Avey,  117  Iowa 
282 ;  Given  v.  Given,  25  Pa.  Super.  Ct.  467. 

3.  Judgment  Can  Be  Opened  or  Vacated  Only 
by  Court  Which  Rendered  Tt.  —  Indianapolis,  etc., 


Rapid  Transit  Co.  v.  Andis,  33  Ind.  App.  625  ; 
Hutchinson  v.  Manchester  St.  R.  Co.,  (N.  H. 
1905)  60  Atl.  Rep.  1011.  See  also  McConnell 
v.  Avey,  117  Iowa  282;  Holdredge  v.  McCombs, 
63  Kan.  889,  66  Pac.  Rep.  1048. 
Court  May  Set  Aside  Judgments  on  Own  Motion. 

—  State  v.  Jehlik.  66  Kan.  301. 

843.  2.  Necessity  for  Notice.  —  Porter  v. 
Orient  Ins.  Co.,  72  Conn.  519;  Stitt  v.  Kurtcn- 
bach,  85  111.  App.  38 ;  Vincent  v.  Benzie  Circuit 
Judge,  (Mich.  1905)  102  N.  W.  Rep.  ->69 ; 
Hoover  v.  Hoover,  39  Oregon  456 ;  Spokane, 
etc.,  Lumber  Co.  v.  Stanley,  25  Wash.  653. 

Notice  to  Attorney  Sufficient.  —  Phelps  v. 
Heaton.  79  Minn.  476:  Dane  v.  Daniel,  28 
Wash.  155. 

Notice  of  Vacation  of  Void  Judgment  Unneces- 
sary.— ■  Morrison      Berlin,  -57  Wash.  600. 

New  York  —  Municipal  Court.  —  Under  the 

practice  in  the  municipal  court  the  order  of  the 
court  opening  a  default  need  not  be  served 
upon  the  defendant.  Greenberg  v.  Laeov,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  930. 

4.  Burden  of  Proof.  —  Turner  v.  J.  I.  Case 
Threshing  Mach.  Co.,  133  N.  Car.  381  ; 
Deering  Harvester  Co.  v.  Streeper,  16  Montg. 
Co.  Rep.  (Pa.)  41  ;  Charles  D.  Kaier  Co.  v. 
O'Brien,  202  Pa.  St.  153  ;  Given  v.  Given,  25 
Pa.  Super.  Ct.  467;  Lockard  v.  Keyser,  18  Pa. 
Super.  Ct.  172;  Whitfield  v.  Howard,  12  S. 
Dak.  355  ;  Tinsiey  v.  Corbett,  27  Tex.  Civ. 
App.  633  ;  Briseno  v.  International,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  579. 

5.  Applicant  Should  Receive  Benefit  of  Doubt. — 
Merchants  Ad-Sign  Co.  v.  Los  Angeles  Bill- 
Posting  Co.,  128  Cal.  619;  Masten  v.  Indiana 
Car,  etc.,  Co.,  25  Ind.  App  175. 

844.  1.  Discretion  of  Court —  United  Staies. 

—  Hendryx  v.  Perkins,  (C.  C.  A.)  114  Fed. 
Rep.  801  ;  Silver  Peak  Gold  Min.  Co.  v.  Harris, 
116  Fed.  Rep.  439. 

Alabama.  —  Colley  v.  Spivey,  127  Ala.  109. 

California.  —  Nicoll  v.  Weldon,  130  Cal.  666; 
Langford  v.  Langford,  136  Cal.  507:  O'Brien 
v.  Leach,  139  Cal.  220;  Merchants  Ad-Sign  Co. 
v.  Los  Angeles  Bill-Posting  Co.,  128  Cal.  619; 
Alferitz  v.  Cahen,  145  Cal.  397  ;  Winchester  v. 
Black,  134  Cal.  125. 

Colorado.  —  Donald  v.  Bradt,  15  Colo.  App. 
414. 

Georgia.  —  Brucker  v.  O'Connor,  115  Ga.  95; 
Ingalls  v.  Lamar,  115  Ga.  296;  Tower  v.  Ells- 
worth, 112  Ga.  460;  Moore  v.  Kelly,  etc.,  Co., 
109  Ga.  798. 

Illinois. — •  Rust  v.  Baird,  109  111.  App.  41; 
Pitzele  v.  Lutkins,  85  III.  App.  662 ;  Holliday 
v.  Tuthill,  94  111.  App.  424  ;  Hartman  v.  Viera, 
111  HI-  ApP.  216:  Considine  v.  Lee,  105  U\. 
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845.    See  notes  I,  2,  3. 

App.  246 ;  Brunswick-Balke-Collender  Co.  v. 
O'Donnell,  101  111.  App.  533;  Goodwillie  v. 
Schaub,  93  111.  App.  311;  Germania  F.  Ins.  Co. 
v.  Muller,  110  111.  App.  190. 

Indiana.  —  Masten  v.  Indiana  Car,  etc.,  Co., 
25  Ind.  App.  175. 

Iowa.  —  Klepfer  v.  Keokuk,  126  Iowa  592; 
Foley  v.  Leisy  Brewing  Co.,  116  Iowa  176; 
Barto  v.  Sioux  City  Electric  Co.,  119  Iowa  179. 

Kentucky.  —  Henry  Vogt  Mach.  Co.  v.  Penn- 
sylvania Iron  Works  Co.,  (Ky.  1902)  66  S.  W. 
Rep.  734. 

Minnesota. — ■  McClure  v.  Clark,  (Minn.  1904) 
101  N.  W.  Rep.  951;  Locke  v.  Osborne-Mc- 
Millan  Elevator  Co.,  80  Minn.  22;  White  v. 
Gurney,  92  Minn.  271.  Compare  Bogart  v. 
Kiene,  85  Minn.  261. 

Missouri.  —  Feurt  v.  Caster,  174  Mo.  289, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
844;  Welch  v.  Mastin,  98  Mo.  App.  273;  Ca- 
banne  v.  Macadaras,  91  Mo.  App.  70;  Sinclair 
v.  Narragansett  Lead,  etc.,  Co.,  87  Mo.  App. 
268  ;  Hesse  v.  Seyp,  88  Mo.  App.  66  ;  Harkness 
v.  Jarvis,  182  Mo.  231. 

Montana.  —  Greene  v.  Montana  Brewing  Co., 
32  Mont.  102  ;  Greene  v.  Rowan,  29  Mont.  263. 

Nebraska.  — •  Miller  v.  Fitz  Gerald  Dry-Goods 
Co.,  62  Neb.  270. 

New  Jersey.  — -  Meyers  v.  Conover,  65  N.  J. 
L.  187  ;  Smith  v.  Livesey,  67  N.  J.  L.  269. 

New  Mexico.  —  Lasswell  v.  Kitt,  11  N.  Mex. 
459- 

North  Carolina.  —  Hardy  v.  Hardy,  128  N. 
Car.  178;  Koch  v.  Porter,  129  N.  Car.  132; 
Clement  v.  Ireland,  129  N.  Car.  220. 

North  Dakota.  —  Minnesota  Thresher  Mfg. 
Co.  v.  Holz,  10  N.  Dak.  16;  Fargo  v.  Keeney,  11 
N-  Dak.  484;  Wheeler  v.  Castor,  11  N.  Dak. 

7- 

Oregon.  —  Nye  v.  Bill  Nye  Gold  Min.,  etc., 
Co.,  (Oregon  1905)  80  Pac.  Rep.  94. 

Pennsylvania.  —  McMahon  v.  McMahon,  203 
Pa.  St.  16;  Woodward  v.  Carson,  208  Pa.  St. 
144;  Whitecar  v.  Supreme  Castle,  etc.,  18  Pa. 
Super.  Ct.  631  ;  Rehm  v.  Frank,  16  Pa.  Super. 
Ct.  175;  Green  v.  Boyd,  13  Pa.  Super.  Ct.  651  ; 
Com.  v.  Mellet,  196  Pa.  St.  243  ;  Zartman  v. 
Spangler,  21  Pa.  Super.  Ct.  647;  O'Brien  v. 
Sylvester,  12  Pa.  Super.  Ct.  408;  Duffy  v.  Kauf- 
man, 18  Pa.  Super.  Ct.  362;  Lockard  v.  Keyser, 
18  Pa.  Super.  Ct.  172;  Howie  v.  Lewis,  14  Pa. 
Super.  Ct.  232;  McDonough  v.  Sheridan,  16 
Pa.  Super.  Ct.  361  ;  Shannon  v.  Castner,  21  Pa. 
Super.  Ct.  294 ;  Philadelphia  v.  Allen,  20  Pa. 
Super.  Ct.  209 ;  Charles  D.  Kaicr  Co.  v. 
O'Rrien,  202  Pa.  St.  153  ;  Hirschlan  v.  Krech- 
man,  20  Pa.  Super.  Ct.  227  ;  Miller  v.  Miller, 
209  Pa.  St.  511. 

South  Carolina.  —  Empire  Min.  Co.  v.  Pro- 
peller Towboat  Co.,  60  S.  Car.  457;  Farmers', 
etc.,  Mercantile,  etc.,  Co.  v.  Smith,  70  S.  Car. 
160. 

South  Dakota.  —  Meade  County  Bank  v. 
Decker,  (S.  Dak.  1905)  102  N.  W.  Rep.  507; 
Minnehaha  Nat.  Rank  v.  Hurley.  13  S.  Dak.  18. 

Texas.  —  Scottish  Union  Ins.  Co.  v.  Tomkies, 
28  Tex.  Civ.  App.  157  :  Watts  v.  Bruce,  31  Tex. 
Civ.  Aop.  347;  El  Paso,  etc.,  R.  Co.  v.  Kelly, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  855. 

Washington. —  Moody  7'.  Reichow,  38  Wash. 


303  ;  Walton  v.  Hartman,  38  Wash.  34 ;  Wood- 
ham  v.  Anderson,  32  Wash.  500 ;  McCord  v. 
McCord,  24  Wash.  529.  See  also  Dalgardno  v. 
Trumbull,  25  Wash.  362. 

Wisconsin.  —  Bloor  v.  Smith,  112  Wis.  340; 
Rogers  v.  Fate,  113  Wis.  364. 

When  Vacation  Is  Matter  of  Right,  Court  Has 
No  Discretion. —  Fifiekl  v.  Norton,  79  Minn.  264; 
American  Audit  Co.  v.  Industrial  Federation  of 
America,  84  N.  Y.  App.  Div.  304. 

Discretion  Exists  Only  When  Excusable  Neglect 
Shown.  —  Morris  v.  Liverpool,  etc.,  Ins.  Co., 
131  N.  Car.  212. 

§45.  1.  Appeal  —  California.  —  Hibernia 
Sav.,  etc.,  Soc.  v.  Cochran,  134  Cal.  xix,  66 
Pac.  Rep.  732. 

Colorado.  —  Donald  v.  Bradt,  15  Colo.  App. 
414. 

Iozva. —  Barto  v.  Sioux  City  Electric  Co.,  119 
Iowa  179. 

Missouri.  —  Feurt  v.  Caster,  174  Mo.  289, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
845. 

Nebraska. —  McKenna  v.  McCormick,  60  Neb. 
595  ;  Browne  v.  Palmer,  66  Neb.  287. 

New  York. — -Lav/son  v.  Hilton,  89  N.  Y. 
App.  Div.  303. 

Pennsylvania.  —  Com.  v.  Mellet,  196  Pa.  St. 
243- 

Wisconsin.  ■ — -Bloor  v.  Smith,  112  Wis.  340. 
Order  Vacating  Judgment  Not  Appealable.  — 

Nelson  v.  Denny,  26  Wash.  327. 

2.  Action  May  Be  Reversed  — ■  Georgia.  — 
Brucker  v.  O'Connor,  115  Ga.  95;  Ingalls  v. 
Lamar,  115  Ga.  296;  Moore  v.  Kelly,  etc.,  Co., 
109  Ga.  798. 

Illinois.  —  Pitzele  v.  Lutkins,  85  111.  App.  662. 
Iozva. — -Barto  v.  Sioux  City  Electric  Co.,  119 
Iowa  170. 

Minnesota.  —  McClure  v.  Clark,  (Minn.  1904) 
1 01  N.  W.  Rep.  951  ;  Walsh  v.  Boyle,  (Minn. 
1905)  103  N.  W.  Rep.  506. 

Montana. —  Greene  v.  Montana  Brewing  Co., 
32  Mont.  102. 

New  York.  —  Rabinowitz  v.  Haimowitz, 
(Supm.  Ct.  App.  T.)  91  N.  Y.  Supp.  11. 

North  Dakota.  —  Minnesota  Thresher  Mfg. 
Co.  v.  Holz,  10  N.  Dak.  16. 

Ohio.  —  French  Wax  Figure  Co.  v.  Jupp 
Baxter  Co.,  12  Ohio  Cir.  Dec.  76,  21  Ohio  Cir. 
Ct.  764. 

Pennsylvania.  —  Cooke  v.  Edwards,  15  Pa. 
Super.  Ct.  412. 

Texas.  —  Scottish  Union  Ins.  Co.  v.  Tomkies, 
28  Tex.  Civ.  App.  157. 

Washington.  —  Moody  v.  Reichow,  38  Wash. 
303;  Nolan  v.  Arnot,  36  Wash.  101. 

3.  Exercise  of  Discretion  Not  Disturbed  unless 
Abuse  Clearly  Appears — United  States.  —  Met- 
ropolitan St.  R.  Co.  v.  Davis,  (C.  C.  A.)  112 
Fed.  Rep.  633 ;  Dexter  v   Kellas,  (C.  C.  A.) 

1 13  Fed.  Ren.  48. 

Arizona.  —  Copper  King  v.  Johnson,  (Ariz. 
1904)  76  Pac.  Rep.  594. 

California.  —  O'Brien  v.  Leach,  130  Cal.  220; 
Winchester  v.  Black,  134  Cal.  125;  Ukiah  Bank 
v.  Reed,  130  Cal.  xviii,  63  Pac.  Rep.  68;  Nicoll 
v.  Weldon,  130  Cal.  666:  Alferitz  v.  Cahcn,  145 
Cal.  397 :  Merchants'  Ad-Sign  Co.  v.  Los  An- 
geles Bill-Posting  Co.,  128  Cal.  619. 
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fc»-H».    10.  Existence  of  Meritorious  Defense  Must  Be  Shown.  —  See  notes  I,  2. 


Colorado.  —  Donald  v.  Bradt,  15  Colo.  App. 
4M- 

Georgia.  —  Tower  v.  Ellsworth,  112  Ga.  460; 
Berendt  Ripps,  120  Ga.  228;  Southern  Bell 
'J'clephone,  etc..  Co.  v.  Parker,  119  Ga.  721; 
Bowen  v.  Wyeth,  119  Ga.  687;  Roberts  v. 
Kuhrt,  119  Ga.  704;  Moore  v.  Kelly,  etc.,  Co., 
10Q  Ga.  798. 

Illinois. ~-Ho!liday  v.  Tuthill,  04  111.  App. 
424;  Hartford  L.,  etc.,  Ins.  Co.  v.  Rossiter,  196 
111.  ?77;  Germania  F.  Ins.  Co.  v.  Midler,  no  111. 
App.  190;  Rust  v.  Baird,  109  111.  App.  41; 
Eggleston  t'.  Royal  Trust  Co.,  205  111.  170; 
Goodwillie  v.  Schnub,  93  [11.  App.  311;  Pitzele 
f.  I.utkins,  85  111.  App.  662;  Hartman  v.  Viera, 
113  111.  App.  216;  Brunswick-Balke-Collender 
Co.  v.  O'Donncli,  101  111.  App.  533. 

Indiana.  — Syfers  v.  Keiser,  31  Ind.  App.  6; 
Masten  v.  Indiana  Car,  etc.,  Co.,  25  Ind.  App.  175. 

loiva. —  Woodward  v.  Norris,  (Iowa  1902) 
91  N.  W.  Rep.  1064;  Carver  v.  Seevers,  126 
Iowa  669;  Klepfer  v.  Keokuk,  126  Iowa  592; 
Foley  v.  Leisy  Brewing  Co.,  116  Iowa  176. 

Kentucky.  —  Henry  Vogt  Mach.  Co.  V.  Penn- 
sylvania Iron  Works  Co.,  (Ky.  1902)  66  S.  W. 
Rep.  734. 

Minnesota.  —  Hoyt  v.  Lightbody,  93  Minn. 
249;  White  v.  Gurney,  92  Minn.  271;  Peru 
Plow,  etc.,  Co.  v.  King,  90  Minn.  517;  Locke 
v.  Osborne-McMillan  Elevator  Co.,  80  Minn.  22. 

Missouri.  —  Feurt  v.  Caster,  174  Mo.  289, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
845;  Hoffman  v.  Loudon,  96  Mo.  App.  184; 
Hesse  v.  Seyp,  88  Mo.  App.  66 ;  Hulbert  v. 
Trcdway,  159  Mo.  665;  Sinclair  v.  Narragan- 
sett  Lead,  etc.,  Co.,  87  Mo.  App.  268;  Cabanne 
v.  Macadaras,  91  Mo.  App.  70. 

Montana.  —  Greene  v.  Rowan,  29  Mont.  263; 
Hegaas  v.  Hegaas,  28  Mont.  266. 

Nebraska. — -Eager  v.  Blake,  (Neb.  1901)  96 
N.  W.  Rep.  74- 

New  Jersey.  —  Smith  v.  Livesey,  67  N.  J. 
L.  269. 

New  York.  —  See  O'Meara  v.  Interurban  St. 
R.  Co.,  (Supm.  Ct.  App.  T.)  87  N.  Y.  Supp. 
405- 

North  Carolina.  —  Koch  v.  Porter,  129  N. 
Car.  132;  Morris  v.  Liverpool,  etc.,  Ins.  Co., 
131  N.  Car.  212. 

North  Dakota.  —  Wheeler  v.  Castor,  1 1  N. 
Dak.  347  ;  Fargo  v.  Keeney,  1 1  N.  Dak.  484 ; 
Minnesota  Thresher  Mfg.  Co.  v.  Holz,  10  N. 
Dak.  16. 

Oregon.  —  Nye  v.  Bill  Nye  Gold  Min.,  etc., 
Co.,  (Oregon  1905)  80  Pac.  Rep.  94. 

Pennsylvania. —  Blauvelt  v.  Kemon,  196  Pa. 
St.  128;  Lockard  v.  Keyser,  18  Pa.  Super.  Ct. 
172;  Green  v.  Boyd,  13  Pa.  Super.  Ct.  651; 
Shannon  v.  Castner,  21  Pa.  Super.  Ct.  294; 
Given  v.  Given,  25  Pa.  Super.  Ct.  467;  O'Brien 
v.  Sylvester,  12  Pa.  Super.  Ct.  408;  Whitecar 
v.  Supreme  Castle,  etc.,  18  Pa.  Super.  Ct.  631. 

South  Carolina.  —  Empire  Min.  Co.  v.  Pro- 
peller Towboat  Co.,  60  S.  Car.  457. 

South  Dakota.  —  Minnehaha  Nat.  Bank  v. 
Hurley,  13  S.  Dak.  18;  Meade  County  Bank  v. 
Decker,  (S.  Dak.  1905)  102  N.  W.  Rep.  597. 

Texas.  —  Fitzgerald  v.  Compton,  28  '  Tex. 
Civ.  App.  202 ;  El  Paso,  etc.,  R.  Co.  v.  Kelly, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  855. 


Washington.  —  McCord  v.  McCord,  24  Wash. 
529;  Swanson  v.  Hoyle,  33  Wash.  169. 

WiscOnSint  —  Stoll  v.  Pearl,  122  Wis.  619; 
Rogers  v.  Fate,  113  Wis.  364. 

The  appellate  court  is  less  apt  to  interfere 
with  the  discretion  of  the  trial  court  where  the 
judgment  is  set  aside  than  where  it  is  not. 
Harkness  v.  Jarvis,  182  Mo.  231. 

In  New  York  the  Appellate  Division  may  re- 
verse an  order  of  the  special  term  denying  a 
motion  to  open  a  judgment,  though  no  abuse 
of  discretion  is  found.  Lawson  v.  Hilton,  89 
N.  Y.  App.  Div.  303. 

846.  1.  Necessity  of  Showing  a  Meritorious 
Defense — -Colorado.  —  Donald  v.  Bradt,  15 
Colo.  App.  414. 

Georgia.  —  McCall  v.  Miller,  120  Ga.  262; 
Jewell  v.  Martin,  121  Ga.  325.  ' 

Illinois.  —  Hartford  L.,  etc.,  Ins.  Co.  v.  Ros- 
siter, 196  111.  277 ;  Eggleston  v.  Royal  Trust 
Co.,  205  III.  170;  Gilchrist  Transp.  Co.  v. 
Northern  Grain  Co.,  204  111.  510;  Gage  v.  Chi- 
cago, 211  111.  109;  Pitzele  v.  Lutkins,  85  111. 
App.  662;  Whalen  v.  Billings,  104  111.  App.  281  ; 
Rust  v.  Baird,  109  111.  App.  41;  Germania  F. 
Ins.  Co.  v.  Muller,  no  111.  App.  190;  Foster 
V.  Weber,  110  111.  App.  5. 

Iowa.  —  McCormick  v.  McCormick,  109  Iowa 
700;  Johnson  v.  Nash- Wright  Co.,  121  Iowa 
173;  Culbertson  v.  Salinger,  122  Iowa  12; 
Hawley  v.  Griffin,  121  Iowa  691  ;  Tschohl  v. 
Machinery  Mut.  Ins.  Assoc.,  126  Iowa  211. 

Kansas.  —  Schuler  v.  Fowler,  63  Kan.  98. 

Kentucky.  — •  Wireman  v.  Wireman,  (Ky. 
1905)  87  S.  W.  Rep.  319. 

Maryland.  —  Maryland  Steel  Co.  v.  Marney, 
91  Md.  360;  Tyrrell  v.  Hilton,  92  Md.  176. 

Minnesota.  ■ —  See  Crane,  etc.,  Co.  v.  Sauntry, 
90  Minn.  301. 

Missouri.  —  Wabash  R.  Co.  v.  Mirrielees,  182 
Mo.  126. 

Nebraska.  —  Childs  v.  Ferguson,  (Neb.  1903) 
93  N.  W.  Rep.  409 ;  Waters  v.  Raker,  (Neb. 
1901)  96  N.  W.  Rep.  78;  Delaney  v.  Updike 
Grain  Co.,  (Neb.  1904)  99  N.  W.  Rep.  660. 

New  Jersey.  —  Pike  v.  Henderson,  (N.  J. 
1901)  48  Atl.  Rep.  ssi. 

North  Carolina.  —  Scott  v.  Mutual  Reserve 
Fund  L.  Assoc.,  13  N.  Car.  515. 

North  Dakota.  —  Braseth  v.  Bottineau 
County,  13  N.  Dak.  344. 

Ohio.  —  French  Wax  Figure  Co.  v.  Jupp 
Baxter  Co.,  12  Ohio  Cir.  Dec.  76,  21  Ohio  Cir. 
Ct.  764. 

Oregon.  —  Egan  v.  North  American  Sav., 
etc.,  Co.,  45  Oregon  131. 

South  Dakota.  —  Minnehaha  Nat.  Bank  v. 
Hurley,  13  S.  Dak.  18. 

Texas.  — ■  Tinsley  v.  Corbett,  27  Tex.  Civ. 
App.  633  ;  Chambers  v.  Gallup,  30  Tex.  Civ. 
App.  424  ;  El  Paso,  etc..  R.  Co.  v.  Kelly.  (Tex. 
Civ.  App.  1904)  83  S.  W.  Rep.  855. 

Washington.  —  Williams  v.  Breen,  25  Wash. 
666. 

Wisconsin.  —  Port  Huron  Engine,  etc.,  Cp.  v. 
Clements,  113  Wis.  249. 

Meritorious  Defense  Will  Not  Avail  When  Party 
Guilty  of  Laches.  —  Turner  v.  J.  I.  Case  Thresh- 
ing Mach.  Co.,  133  N.  Car.  381  ;  Osborn  v. 
Leach,  133  N.  Car.  427. 
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847.  Where  the  Judgment  Is  Void.  —  See  note  I. 

11.  Imposition  of  Terms.  —  See  note  2. 

848.  See  note  i. 

Imposition  of  Terms  Not  Necessary.  —  See  note  2. 

12.  Appeal.  —  See  note  3. 

IX.  Collateral  Attack  —  Definition.  —  See  note  4. 

Fraud  —  Attack  by  Parties  or  Privies.  —  See  note  6. 

849.  By  Stranger.  —  See  notes  1,2,  3. 

850.  XI.  Arrest  of  Judgment  —  2.  Grounds  of  Arrest  - 

parent  on  Face  of  Record. —  See  note  4. 


a.  Errors  Ap- 


Existence  of  Meritorious  Defense  Not  Conclusive 
Cause  for  Vacating  Default.  —  Welch  v.  Mastin, 
98  Mo.  App.  27.3. 

Affidavit  Need  Not  Disclose  Facts  of  Defense.  — 

Rauer's  Law,  etc.,  Co.  v.  Gilleran,  138  Cal.  352. 

When  No  Affidavit  Necessary.  —  American 
Audit  Co.  v.  Industrial  Federation  of  America, 
84  N.  Y.  App.  Div.  304. 

§16.  2.  Technical  Defense  Not  Sufficient.— 
Culbertson  v.  Salinger,  122  Iowa  12;  Van  Every 
v.  Sanders,  (Neb.  1903)  95  N.  W.  Rep.  870; 
Hunter  v.  Forsyth,  205  Pa.  St.  466. 

847.  1.  No  Defense  Need  Be  Shown  When 
Judgment  Void.  —  Crippen  v.  X.  Y.  Irrigating 
Ditch  Co.,  32  Colo.  461,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  847 ;  Mosher  v.  Mc- 
Donald, (Iowa  1905)  102  N.  W.  Rep.  837; 
Baldwin  v.  Burt,  (Neb.  1902)  96  N.  W.  Rep. 
401  ;  Heinemann  v.  Pier,  110  Wis.  185. 

Where  It  Appears  from  the  Records  and  Papers 
that  the  moving  party  has  a  good  defense  on 
the  merits,  the  necessity  of  an  affidavit  of  merits 
is  a  question  for  the  trial  court.  Crane,  etc., 
Co.  v.  Sauntry,  90  Minn.  301. 

2.  Court  May  Impose  Terms  on  Opening  or  Va- 
cating Judgment —  California.  —  Nicoll  v.  Wel- 
don,  130  Cal.  666. 

Illinois.  —  Chicago  v.  English,  97  111.  App. 
594,  affirmed  198  111.  211. 

Minnesota.  —  Geisberg  v.  O'Laughlin,  88 
Minn.  431. 

New  York.  —  Long  Branch  Pier  Co.  v.  Cross- 
ley,  (Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.)  249; 
Marcus  v.  Pomeranz,  98  N.  Y.  App.  Div.  619. 

Rhode  Island.  —  Densereau  v.  Saillant,  22  R. 
I.  500. 

Virginia.  —  Powers  v.  Carter  Coal,  etc.,  Co., 
100  Va.  450. 

Washington.  —  Walton  v.  Hartman,  38  Wash. 
34- 

8<18.  1.  Action  in  Reference  to  Imposing 
Terms  Not  Disturbed  Unless  Discretion  Clearly 
Abused.  — ■  See  Rosenberg  v.  Hassett,  (Supm. 
Ct.  App.  T.)  86  N.  Y.  Supp.  863. 

Imposition  of  Terms  Modified  by  Appellate  Court. 
—  De  Marco  v.  Mass,  (N.  Y.  City  Ct.  Gen.  T.) 
31  Misc.  (N.  Y.)  827;  Marcus  v.  Pomeranz,  98 
N.  Y.  App.  Div.  619. 

2.  Imposition  of  Terms  Not  Necessary.  — 
Powers  v.  Carter  Coal,  etc.,  Co.,  100  Va. 
45o. 

3.  Appeal  Will  Lie.  —  Hendryx  v.  Perkins,  (C. 
C.  A.)  114  Fed.  Rep.  801;  Gouveia  v.  Naka- 
mura,  13  Hawaii  452,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  848;  Health  Dept.  v. 
Babcock,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
604;  Meade  County  Bank  v.  Decker,  17  S. 
Dak.  590. 

Appeal  Will  Not  Lie  Where  No  Substantial 


Right  Affected.  —  Thompson  v.  Robbins,  32 
Wash.  149. 

In  Summary  Proceedings  an  Appeal  Does  Not  Lie 

from  an  order  denying  a  motion  to  open  a  de- 
fault judgment  of  the  Municipal  Court  of  the 
City  of  New  York.  Mooney  v.  McGuirk, 
(Supm.  Ct.  App.  T.)  31  Misc.  (N.  Y.)  744. 

New  York.  — -Under  Laws  N.  Y.  1902,  p. 
i486,  c.  580,  §  257,  no  appeal  lies  from  an 
order  opening  a  default.  An  appeal  can  only 
be  taken  from  the  judgment.  Long  Branch 
Pier  Co.  v.  Crossley,  (Supm.  Ct.  App.  T.)  40 
Misc.  (N.  Y.)  249. 

Under  Laws  N.  Y.  1902,  p.  1563,  c.  580 
an  order  denying  a  motion  to  open  a  default  is 
appealable.  Schrenkeisen  v.  Kroll,  (Supm.  Ct. 
App.  T.)  85  N.  Y.  Supp.  1072. 

4.  Collateral  Attack  Defined. —  Parsons  v. 
Weis,  144  Cal.  410;  Harter  v.  Shull,  17  Colo. 
App.  162;  Kapiolani  v.  Atcherly,  14  Hawaii 
651,  quoting  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  848;  Spencer  v.  Spencer,  31  Ind. 
App.  321,  99  Am.  St.  Rep.  260;  Johnson  v. 
Stebbins-Thompson  Realty  Co.,  167  Mo.  325. 

6.  Judgment  Not  Subject  to  Collateral  Attack 
by  Parties — Alabama. —  Dial  v.  Gambrel,  126 
Ala.  151. 

California.  —  People  v.  Perris  Irrigation 
Dist.,  132  Cal.  289;  Koehler  v.  Holt  Mfg.  Co., 
146  Cal.  335. 

Colorado.  —  Harter  v.  Shull,  17  Colo.  App. 
162. 

Georgia.  —  Porter  v.  Rountree,  m  Ga.  369. 

Missouri.  —  Reed  v.  Nicholson,  158  Mo.  624; 
Johnson  v.  Stebbins-Thompson  Realty  Co.,  167 
Mo.  325. 

Montana. —  Haupt  v.  Simington,  27  Mont. 
480,  94  Am.  St.  Rep.  839. 

Nebraska. — Cezek  v.  Cezek,  (Neb.  1903)  96 
N.  W.  Rep.  657. 

Nerv  Jersey.  —  Podesta  v.  Binns,  (N.  J.  1905) 
60  Atl.  Rep.  815. 

South  Dakota.  —  Weiland  v.  Ashton,  (S. 
Dak.  1904)  100  N.  W.  Rep.  737. 

Texas.  —  Moor  v.  Moor,  (Tex.  Civ.  App. 
1901)  63  S.  W.  Rep.  347. 

819.  1.  Collateral  Attack  by  Stranger.  — 
Safe  Deposit,  etc.,  Co.  v.  Wright,  (C.  C.  A.) 
105  Fed.  Rep.  155;  Williams  v.  Lancaster,  113 
Ga.  1020  ;  Johnson  v.  Stebbins-Thompson  Realty 
Co.,  167  Mo.  325;  Covey  v.  Wheeler,  23  Pa. 
Co.  Ct.  467.  See  also  Smith  v.  McDearmott, 
5  Ont.  L.  Rep.  515. 

2.  Attack  by  Defrauded  Creditor. —  Chandler 
v.  Thompson,  (C.  C.  A.)  120  Fed.  Rep.  940. 

3.  Fraud  upon  Judgment  Debtor  Insufficient  to 
Warrant  Attack.  — Safe  Deposit,  etc.,  Co.  v. 
Wright.  (C.  C.  A.)   705  Fed.  Rep.  155. 

850.    4.  Error  or  Defect  Apparent  on  Face  of 
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851,    £.  Error  Which  Would  Be  Fatal  on  Demurrer. 

note  2. 

Defect  in  Pleadings.  —  See  note  3. 
NtV.J.    See  notes  1,  2. 
See  notes  1,2. 

d.  Variance.  —  See  note  3. 
854.    See  note  1. 

e.  Objections  as  to  Jurisdiction.  —  See  note  3. 
g.  Objections  to  the  Jury.  —  See  notes  5,  6,  7. 


See 


Record  —  United  States.  —  Clary  v.  Hardee- 
ville  Brick  Co.,  100  Fed.  Rep.  915;  U.  S.  v. 
M'Knight,  112  Fed.  Rep.  982. 

Georgia.  —  Regopoulas  v.  State,  115  Ga. 
232;  Leffler  v.  Union  Compress  Co.,  121  Ga.  40. 

Louisiana.  —  State  v.  Washington,  104  La. 
443,  81  Am.  St.  Rep.  141  ;  State  v.  Smith,  104 
La.  464;  State  v.  Evans,  104  La.  343;  State  v. 
Colomb,  108  La.  253  ;  State  v.  Kline,  109  La. 
603;  State  v.  Brown,  m  La.  170. 

Maine.  —  State  v.  Henry,  98  Me.  561. 

Missouri.  —  State  v.  Patton,  94  Mo.  App.  32  ; 
McGammon  v.  Millers'  Nat.  Ins.  Co.,  171  Mo. 
143,  94  Am.  St.  Rep.  778. 

North  Carolina.  —  State  v.  Jarvis,  129  N. 
Car.  698. 

Vermont.  —  Montpelier,  etc.,  R.  Co.  v. 
Macchi,  74  Vt.  403. 

The  True  Record,  Not  False  One,  Controls.  — , 
State  v.  Smith,  99  Me.  164. 

851.  2.  Error  Such  as  Would  Have  Been 
Fatal  on  General  Demurrer.  —  See  Himrod  Coal 
Co.  v.  Clark,  197  111.  514,  affirming  99  111.  App. 

Objections  Previously  Raised  by  Demurrer  Can- 
not Be  Raised  on  Motion  in  Arrest  of  Judgment. 

—  Leathe  v.  Thomas,  109  111.  App.  434.  Com- 
pare Decatur  v.  Simpson,  115  Iowa  348;  Hydes 
Ferry  Turnpike  Co.  v.  Yates,  108  Tenn.  428. 

Exceptions  Which  Might  Have  Been  Taken  on 
Demurrer.  —  Chicago  v.  Smith,  95  111.  App. 
."•35:  Price  v.  Art  Printing  Co.,  112  111.  App.  1. 

3.  Judgment  May  Be  Arrested  Where  Complaint 
States  No  Cause  of  Action  — ■  Colorado.  —  Messen- 
ger v.  Woge,  (Colo.  App.  1904)  78  Pac.  Rep.  314. 

Georgia.  —  Hill  v.  Nelms,  122  Ga.  572;  Kelly 
v.  Strouse,  116  Ga.  872;  O'Connor  v.  Brucker, 
117  Ga.  451. 

Illinois.  —  Himrod  Coal  Co.  v.  Clark,  197  111. 
S»4. 

Indiana.  —  Nichols  v.  State,  28  Ind.  App.  674. 

Io7va. — -Alexander  v.  Grand  Lodge,  etc.,  119 
Iowa  519;  Lacey  v.  Davis,  126  Iowa  675. 

Nebraska.  —  Smith  v.  State,  (Neb.  1903)  94 
N.  W.  Rep.  106. 

New  York.  —  People  v.  Wiechers,  94  N.  Y. 
App.  Div.  19,  affirmed  179  N.  Y.  459. 

Tennessee  —  Hydes  Ferry  Turnpike  Co.  v. 
Yates,  108  Tenn.  428;  Southern  R.  Co.  v.  Max- 
well. 113  Tenn.  464. 

Vermont.  —  Baker  v.  Sherman,  73  Vt.  26. 

§53.  1.  Formal  Defect  in  Pleadings —  United 
States.  —  U.  S.  v.  Dimmick,  112  Fed.  Rep. 
352;  Elliott  v.  Canadian  Pac.  R.  Co.,  129  Fed. 
Rep.  163. 

District  of  Columbia.  —  Chandler,  etc.,  Co.  v. 
Norwood,  14  App.  Cas.  (D.  C.)  357- 

Georgia.  —  Martin  v.  State,  115  Ga.  255; 
Battle  v.  State,  122  Ga.  575  ;  Hill  v.  Nelms,  122 
Ga.  572. 


Illinois.  —  Young  v.  People,  193  111.  236; 
Markee  v.  People,  103  111.  App.  347;  Garibaldi 
v.  O'Connor,  112  111.  App.  53,  affirmed  210  111. 
284.  See  also  N.  K.  Fairbank  Co.  v.  Bahre, 
213  111.  636. 

Iowa.  —  Williams  v.  Ballinger,  125  Iowa 
410. 

Kansas.  —  State  s.  Clough,  70  Kan.  510. 

Maryland.  —  Charles  County  v.  Mandanyohl, 
93  Md.  150. 

Massachusetts.  —  Com.  v.  Mackey,  177  Mass. 
345  ;  Dean  v.  Ross,  178  Mass.  397. 

Missouri.  —  Compare  State  v.  Jones,  168  Mo. 
398. 

New  Jersey.  —  State  v.  Goldman,  65  N.  J.  L. 
394. 

North   Carolina.  —  State  v.   Jarvis,    129  N. 
Car.  698;  State  v.  Peak,  130  N.  Car.  711. 
Rhode  Island.  —  Bowen  v.  White,  26  R.  I.  68. 
South  Carolina.  —  State  v.  Lark,  64  S.  Car. 

350. 

Texas.  —  Worthan  v.  State,  (Tex.  Crim. 
1901)  65  S.  W.  Rep.  526. 

Where  an  Indictment  Failed  to  State  that  it  was 
made  by  the  grand  jurors  on  their  oath,  it  was 
held  that  the  judgment  would  be  arrested. 
State  v.  Sanders,  158  Mo.  610,  81  Am.  St. 
Rep.  330. 

2.  Duplicity  in  Pleadings  Not  Ground  for  Motion 
in  Arrest. —  Pooler  v.  U.  S.,  (C.  C.  A.)  127  Fed. 
Rep.  509. 

853.  1.  Misjoinder  of  Courts  —  Illinois.  — 

Chicago,  etc.,  R.  Co.  v.  Murphy,  198  111.  462. 

2.  Judgment  Not  Arrested  Because  of  Defective 
Count  Where  Declaration  Contains  a  Good  Count. 

—  Chicago,  etc.,  Coal  Co.  v.  Moran,  210  111.  9; 
Garibaldi  v.  O'Connor,  112  111.  App.  53,  affirmed 
210  111.  284;  Zellars  v.  Missouri  Water,  etc., 
Co.,  92  Mo.  App.  107;  Dean  v.  Cass,  73  Vt. 
3M- 

3.  Variance  Between  Allegations  and  Proof  Not 
Sufficient. —  Donley  v.  Dougherty,  97  111.  App. 
544:  State  v.  Jarvis,  129  N.  Car.  698;  State 
v.  Nelson,  (R.  I.  1905)  60  Atl.  Rep.  589. 

854.  1.  Variance  Between  Writ  and  Declara- 
tion Not  Sufficient. —  Swindell  v.  Harper,  51  W. 
Va.  381. 

Variance  Between  Complaint  and  Information 
Sufficient.  —  Harrison  v.  State,  (Tex.  Crim. 
1905)  85  S.  W.  Rep.  1058. 

3.  Lack  of  Jurisdiction  over  Subject-matter.  — 
State  v.  Tully,  31  Mont.  365.  See  also  Dean 
v.  Ross,  178  Mass.  397. 

5.  Jury  Illegally  Constituted.  —  Naylor  v. 
Chinn,  82  Mo.  App.  160;  State  v.  Edwards,  68 
S.  Car.  318. 

6.  Irregularities  in  Summoning  and  Impaneling 
Jury.  —  State  v.  Brown,  (Iowa  1905)  102  N.  W. 
Rep.  790:  State  v.  Colomb,  108  La.  253:  State 
r.  Vincent,  91  Md.  718;  State  v.  Parker,  132 
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8.1.1  863 


See  notes  2,  4. 
See  note  13. 


855.  See  note  1. 
h.  Defect  in  Verdict. 
m.  Other  Objections. 

856.  See  notes  3,  4,  5. 

857.  See  note  1. 

n.  Statutory  Grounds.  — See  note  2. 

858.  4.  Time  for  Moving  in  Arrest.  —  See  note  1. 
5.  Effect  of  Arrest.  —  See  notes  2,  3,  4. 

XII.  Satisfaction  and  Discharge  —  1.  Payment  to  Whom  —  a.  In 

General.  —  See  note  6. 

860.  /.  Officers  Authorized  by  Law  to  Receive  Payment  — 

Clerk  of  Court.  —  See  notes  6,  7. 

861.  2.  Medium  of  Payment  —  a.  Where  Payment  to  Judgment 

CREDITOR  —  The  Taking  of  Collateral  Security.  —  See  note  4. 

Payment  by  Negotiable  Instrument.  —  See  note  6. 

862.  4.  Effect  of  Payment  —  a.  When  Made  by  One  Primarily 
Liable  —  (i)  Absolute  Satisfaction.  — See  note  11. 

863.  Cannot  Be  Restored  or  Kept  Alive.  —  See  note  I. 

(2)  Where  Several  Joint  Debtors.  —  See  note  2. 


N.  Car.  1014;  Davis  v.  State,  (Tex.  Critn. 
1902)  69  S.  W.  Rep.  502. 

§54.  7.  Objections  to  Qualification  or  Compe- 
tency of  Jurors.  —  Hopkins  v.  State,  (Tex.  Crim. 
1902)  68  S.  W.  Rep.  986;  Thomas  v.  State, 
(Tex.  Crim.  1903)  77  S.  W.  Rep.  801. 

855.  1.  Misconduct  of  Jury.  —  U.  S.  v.  Mc- 
Knight,  112  Fed.  Rep.  982. 

2.  Verdict  Not  Conforming  to  Indictment  or 
Pleadings.  —  Hogan  v.  State,  42  Fla.  562 ; 
State  v.  De  Witt,  186  Mo.  61. 

Repugnant  Part  Rejected  as  Surplusage.  — 
State  v.  Henry,  98  Me.  561. 

Not  Proper  Remedy  for  Wrong  Verdict.  — 
Mathis  v.  State,  45  Fla.  46. 

4.  Verdict  Insufficient  to  Support  a  Judgment. 

—  State  v.  De  Witt,  186  Mo.  61  ;  Com.  v.  Han- 
ley,  15  Fa.  Super.  Ct.  271. 

Failure  of  Court  to  Make  Findings  Is  Ground 
for  Arrest  of  Judgment. — -Grimes  v.  Sprague,  86 
Mo.  App.  245. 

13.  Matters  of  Form.  —  Williams  v.  State,  44 
Tex.  Crim.  235. 

85tt.  3.  Judgment  Cannot  Be  Arrested  on 
Account  of  Defects  or  Irregularities  Which  Are 
Cured  by  the  Verdict. — -State  v.  Patton,  94  Mo. 
App.  32;  State  v.  Lewis,  181  Mo.  235;  State  v. 
Brown,  181  Mo.  192;  Hollar  v.  State,  (Tex. 
Crim.  1903)  73  S.  W.  Rep.  961. 

4.  A  Plea  of  Not  Guilty  is  not  a  waiver  of  an 
objection  that  the  grand  jury  was  illegally  con- 
stituted.   State  v.  Edwards,  68  S.  Car.  318. 

5.  Objections  to  Evidence.  —  Clary  v.  Hardee- 
vi lie  Brick  Co.,  100  Fed.  Rep.  915;  State  v. 
Coates,  130  N.  Car.  701  ;  Com.  v.  Mock,  23  Pa. 
Super.  Ct.  51. 

Insufficiency  of  Evidence  Not  Ground  for  Arrest. 

—  Com.  v.  Wickett,  20  Pa.  Super.  Ct.  350 ; 
Com.  v.  Schollenberger,  17  Pa.  Super.  Ct.  218; 
Com.  v.  Mock,  23  Pa.  Super.  Ct.  51.  Sec  also 
Montpclier,  etc.,  R.  Co.  v.  Macchi,  74  Vt. 
403. 

*57.  1.  Irregular  Impanelment  of  Grand  Jury 
Not  Ground  for  Arrest. —  Harris  v.  State,  15s 
Ind.  265. 

2.  Statutes  and  Local  Rules  Governing  Grounds 


of  Arrest.  —  Charles  County  v.  Mandanyohl,  93 
Md.  150;  Lane  v.  Holcomb,  182  Mass.  360; 
People  v.  Cox,  67  N.  Y.  App.  Div.  344. 

858.  1.  Proper  Time  for  Moving  in  Arrest.  — 
Sanders  v.  State,  129  Ala.  69;  Hampton  v. 
State,  133  Ala.  180;  State  v.  Rosenblatt,  185 
Mo.  114. 

2.  Arrest  of  Judgment  Puts  an  End  to  Action. 

— ■  Hill  v.  Nelms,  122  Ga.  572. 

3.  New  Action  Not  Barred. —  State  v.  Stephen- 
son, 69  Kan.  405,  105  Am.  St.  Rep.  171. 

4.  Defendant  Cannot  Escape  New  Prosecution. 

—  Hill  v.  Nelms,  122  Ga.  572. 

6.  To  Creditor  or  Authorized  Agent.  —  Os- 
borne v.  Gatewood,  (Tex.  Civ.  App.  1903)  74 
S.  W.  Rep.  72. 

860.  6.  Clerk  May  Receive  Payment.  —  Ma- 
tusevitz  v.  Hughes,  26  Mont.  214,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  860. 

7.  No  Authority  in  Clerk  —  Payment  Not  a 
Satisfaction.  —  Milburn-Stoddard  Co.  v.  Stick- 
ney,  (N.  Dak.  1905)  103  N.  W.  Rep.  752; 
Whitesboro  v.  Diamond,  (Tex.  Civ.  App.  1903) 
75  S.  W.  Rep.  540. 

8<$1.  4.  Taking  Different  Security  in  Lieu  of 
Judgment  divests  the  judgment  creditor  of  his 
interest  in  the  judgment.  Branch  v.  Wilkens, 
(Tex.  Civ.  App.  1901)  63  S.  W.  Rep.  1083. 

6.  Negotiable  Instrument  No  Satisfaction  Unless 
So  Agreed.  — -Colby  v.  Maw,  (Neb.  1901)  95  N. 
W.  Rep.  677. 

S6i2.    11.  Payment  by  One  Primarily  Liable. 

—  Plattsmouth  First  Nat.  Bank  v.  Gibson.  60 
Neb.  767;  Fbel  v.  Stringer,  (Neb.  1905)  102  N. 
W.  Rep.  466;  Storz  v.  Boyce,  (Supm.  Ct.  Tr. 
T.)  34  Misc.  (N.  Y.)  279;  Dunn  v.  Beaman, 
126  N.  Car.  764. 

8flU.  1.  Judgment  Cannot  Be  Kept  Alive.  — 
Plattsmouth  First  Nat.  Bank  v.  Gibson,  60 
Neb.  767;  Storz  v.  Boyce,  (Supm.  Ct.  Tr.  T.) 
34  Misc.  (N.  Y.)  279. 

2.  Payment  by  One  of  Joint  Debtors.  —  Somcr- 
ville  First  Nat.  Bank  r.  Hoffman,  68  N.  J.  L. 
245  ;  Storz  v.  Boyce,  (Supm.  Ct.  Tr.  T.)  34 
Misc.  (N.  Y.)  279;  Dunn  v.  Beaman,  126  N. 
Car.  764. 
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SOJI.     Effeol  of  Releasing  One  Joint  Debtor.  —  See  note  3. 
Under  Statutes  in  Some  States.  —  See  note  4. 

(3)  Cumulative  J udgmcnts  —  (a)  Against  Same  Person  for  Same  Cause.  — 

See  note  5. 

SOI.     (b)  Against  Different  Persons  for  Same  Cause.  —  See  note  I. 

5.  Effect  of  Part  Payment  —  a.  Common-law  Rule.  —  See  note  6. 
805.   b.  When  Rule  Not  Applicable  —  Additional  consideration.  —  See 

note  2. 

6.  Evidence  of  Payment  —  a.  Record  Entry.  —  See  note  6. 
800.    7.  Presumption  of  Satisfaction  from  Lapse  of  Time  —  a.  ARISES  After 

Twenty  Years.  —  See  note  7. 

807.  See  note  2. 

Statutes  Declaratory  of  Common  Law.  —  See  note  4. 

b.  Presumption  Not  Conclusive.  —  See  note  5. 

c.  Evidence  in  Rebuttal  —  (1)  hi  General — The  Burden  of  Proving. 
—  See  note  7. 

No  Particular  Kind  of  Evidence.  —  See  note  8. 
Must  Be  Clear  Recognition  of  Debt.  —  See  note  9. 

808.  d.  Question  for  Court  or  Jury.  —  See  note  7. 

e.  Where  Less  than  Twenty  Years  Have  Elapsed  — 
(1)  Mere  Lapse  of  Time.  —  See  note  9. 

(2)  Lapse  of  Time  in  Connection  with  Other  Circumstances.  —  See 

note  10. 

809.  10.  Proceedings  After  Satisfaction  in  Fact  —  a.  Compelling  Entry 
of  Satisfaction  —  (1)  Power  of  Court  to  Compel.  —  See  note  7. 

In  Minnesota  and  Montana.  —  See  note  IO. 
870.    (2)  Grounds  for  Compelling —  A  Tender.  —  See  note  9. 


§63.  3.  Express  Release  of  One  Only  Not  Re- 
lease of  All. —  Hadley  v.  Bryan,  70  Ark.  197; 
Harnum  v.  Cochrane,  139  Cal.  494. 

4.  Release  of  One  Debtor  Allowed  by  Statute.  — 
Smith  v.  Richards,  129  N.  Car.  267. 

5.  Cumulative  Judgments  Against  Same  Person 
for  Same  Cause.  —  Barth  v.  Loeffelholtz,  108  Wis. 
562. 

864.  1.  Several  Judgments  for  Same  Cause 
Agaiust  Different  Persons.  — ■  Dicken  v.  Balbach, 
9  Pa.  Dist.  449. 

6.  Part  Payment  Not  Satisfaction  in  Full.  — 

Marshall  v.  Bullard,  114  Iowa  462.  See  also 
Smith  v.  Richards,  129  N.  Car.  267. 

§65.  2.  Part  Payment  by  Third  Party  —  Satis- 
faction in  FuU. —  Marshall  v.  Bullard,  114  Iowa 
462. 

6.  Entry  Cannot  Be  Questioned  by  Subsequent 
Assignee.  —  Blythe  v.  Cordingly,  (Colo.  App. 
1905)  80  Pac.  Rep.  495. 

§66.  7.  Presumption  of  Payment  After 
Twenty  "  'ears  —  Connecticut.  —  Barber  v.  Inter- 
national Co.,  74  Conn.  652,  92  Am.  St.  Rep. 
246. 

Delavi  re. 
(Del.)  SC4. 

Missouri.  - 
App.  59- 

Pennsylvania.  —  Roberts  v.  Powell,  210  Pa. 
St.  594;  Hummel  v.  Lilly,  16  Pa.  Super.  Ct. 
327;  Miller  v.  Overseers  of  Poor,  17  Pa.  Super. 
Ct.  159;  Hitchcock  v.  Washburn,  9  Pa.  Dist. 
272. 

Time  Does  Not  Run  Pending  Suit  on  Judgment. 

—  St.  Francis  Mill  Co.  v.  Sugg,  169  Mo.  130. 

§67.  2.  Not  Applicable  to  Judgment  for  Pos- 
session. —  See  Moore  v.  Williams,  129  Ala.  329. 


-  Maxwell  v.  Devalinger,  2  Penn. 
Wencker  v.  Thompson,  96  Mo. 


4.  Statutes  Declaratory  of  the  Common  Law.  — 

Jones  v.  Stockgrowers  Nat.  Bank,  17  Colo. 
App.  79. 

Such  Statutes  Not  Retroactive.  —  Wencker  v. 

Thompson,  96  Mo.  App.  59. 

5.  Presumption    Rebuttable.  —  Maxwell  v. 

Devalinger,  2  Penn.  (Del.)  504;  Imgard  v. 
Ashley,  (N.  Y.  City  Ct.  Gen.  T.)  37  Misc.  (N. 
Y.)  857.  See  also  Moore  v.  Williams,  129  Ala. 
329;  Miller  v.  Overseers  of  Poor,  17  Pa.  Super. 
Ct.  159. 

7.  Burden  of  Proof  on  Party  Seeking  Payment. 

—  Maxwell  v.  Devalinger,  2  Penn.  (Del.)  504; 
Miller  v.  Overseers  of  Poor,  17  Pa.  Super.  Ct. 
159- 

8.  Any  Evidence  Showing  Continuing  Indebted- 
ness. —  Anderson  v.  Baughman,  69  S.  Car.  38. 

9.  Chiles  v.  School  Dist.,  103  Mo.  App.  240. 
See  also  Miller  v.  Overseers  of  Poor,  17  Pa. 
Super.  Ct.  159. 

§6§.  7.  Question  of  Payment  for  Jury.  — 
McFaul  v.  Haley,  166  Mo.  69,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  868. 

9.  See  Imgard  v.  Ashley,  (N.  Y.  City  Ct. 
Gen.  T.)  37  Misc.  (N.  Y.)  857,  where  a  pre- 
sumption of  payment  was  held  to  have  arisen 
after  a  lapse  of  seventeen  years. 

10.  McFaul  v.  Haley,  166  Mo.  69,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  868; 
Woodward  v.  Carson,  208  Pa.  St.  144. 

§69.  7.  Court  Has  Power  to  Compel  Entry.  — 
Warren  v.  Ward,  91  Minn.  254. 

10.  Minnesota.  —  Warren  v.  Ward,  91  Minn. 
254- 

§70.  9.  Tender  Must  Include  Costs  Although 
Not  Inserted  in  Judgment. — Stakke  v.  Chapman, 

13  S.  Dak.  269. 
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870.  Grounds  Antedating  Rendition  of  Judgment.  — -  See  note  10. 

871.  b.  Vacating  Entry  of  Satisfaction  —  (i)  Power  to  Vacate. — 
See  notes  2,  3. 

Power  Inherent.  —  See  note  5- 

(3)  Grounds  for  Vacating.  —  See  note  10. 

872.  See  note  2. 

XIII.  Assignment  of  Judgments  — 1.  What  Judgments  Assignable  — 
a.  Assignability  at  Common  Law  —  Legal  Title  Does  Not  Pass.  —  See  note  8. 


873. 
874. 


note  5. 


Right  to  Use  Assignor's  Name.  —  See  notes  2,  4. 

b.  Assignability  under  Statutes.  — See  note  7. 
See  note  1. 

c.  Judgment  for  Tort.  —  See  note  3. 

d.  Future  Judgment  —  (1)  Where  Cause  Not  Assignable.  —See 

(1)  Necessity  for  Judgment  Debtors 


e.  Partial  Assignment 
Consent.  —  See  note  9. 

875.     2.  Who  May  Assign  —  a.  I N  GENERAL  —  Person  Having  Beneficial  Interest. 

—  See  note  6. 

877.  3.  Method  and  Form  of  Assignment — a.  STATUTORY  ASSIGNMENTS 

—  (2)  Statutes  Cumulative  Only.  —  See  note  1. 

b.  Equitable  Assignments  —  (1)  No  Particular  Form  Necessary, 

—  See  note  2. 

Intent  of  the  Parties.  —  See  note  4. 
Irregularities  or  Informalities.  —  See  note  6. 

878.  An  Executory  Agreement  to  Assign.  —  See  note  3. 

(2)  May  Be  by  Parol.  —  See  note  5. 

(3)  Necessity  to  Record  Assignment.  —  See  note  6. 


870.  10.  Grounds  Antedating  Rendition  of 
Judgment. —  McDonald  v.  Holdom,  208  111.  128; 
Holdom  v.  Salomon,  108  111.  App.  449,  affirmed 
208  111.  128,  146. 

§71.  2.  Court  of  Law  Can  Vacate.  —  Wi liner 
v.  Brice,  91  Md.  71  ;  Wand  v.  Ryan,  166  Mo. 
646;  Philadelphia  v.  Simon,  12  Pa.  Super.  Ct. 
iS9- 

3.  Correct  Entry  Nunc  Pro  Tunc.  —  Wand  v. 
Ryan,  166  Mo.  646. 

5.  Power  Inherent.  —  See  Wand  v.  Ryan,  166 
Mo.  646. 

10.  Mistake. — •  Wilmer  v.  Brice,  91  Md.  71; 
Philadelphia  V.  Simon,  12  Pa.  Super.  Ct.  159. 
See  also  Wand  v.  Ryan,  166  Mo.  646. 

872.  2.  Misrepresentation  or  Fraud.  —  Pan- 
nell  v.  Pannell,  100  Mo.  App.  133;  Fox  v. 
State.  63  Neb.  185;  Philadelphia  v.  Simon,  12 
Pa.  Super.  Ct.  159. 

8.  Legal  Title  Not  Assignable  at  Common  Law. 

—  Schmidt  v.  Shaver,  196  111.  108,  89  Am.  St. 
Rep.  250;  Pearson  v.  Luechl,  199  111.  475; 
Price  v.  Clevenger,  99  Mo.  App.  536  ;  Stewart 
v.  Lee,  70  N.  H.  181. 

Assignment  Not  Purchase  of  Litigious  Rights. 

—  Wilson  v.  Lemonde,  2  Quebec  Pr.  156. 
H7'i.    2.  May  Use  Assignor's  Name  to  Collect 

Judgment. — -Stewart  v.  Lcc,  70  N.  H.  181. 

4.  May  Sue  in  an  Assignor's  Name.  —  Bond  v. 
Carter,  (Tex.  Civ.  App.  1903)  73  S.  W.  Rep. 
4  5- 

7.  Assignee  May  Proceed  in  Own  Name.  — 
Martin  v.  Wilson,  (C.  C.  A.)  120  Fed.  Rep. 
202  (declaring  the  law  of  Kansas)  ;  Curtin  v. 
Kowalsky,  145  Cal.  431  ;  Price  v.  Gevenger, 
99  Mo.  App.  536. 

874.    1.  Scire  Facias  to  Revive  Judgment.  — 


School  Dist.  No.  34  v.  Kountze,  (Neb.  1902) 
92  N.  W.  Rep.  597. 

3.  Judgment  for  Tort  Assignable.  —  Williams 
v.  West  Chicago  St.  R.  Co.,  199  111.  57,  affirm- 
ing 101  111.  App.  291. 

5.  Assignment  cf  Verdict  Does  Not  Pass  Title. 
—  Williams  v.  West  Chicago  St.  R.  Co.,  199  111. 
57,  affirming  101  111.  App.  291. 

Rights  of  Creditor  of  Assignor. —  Compare  Wil- 
liams v.  West  Chicago  St.  R.  Co.,  199  111.  57, 
affirming  101  111.  App.  291. 

9.  Consent  of  Judgment  Debtor  Necessary.  — 
Lewis  v.  Third  St.,  etc.,  R.  Co.,  26  Wash.  28. 

875.  6.  A  Joint  Owner  of  a  Judgment  may 
assign  his  undivided  interest  therein.  Hunter 
v.  Manseau,  91  Minn.  124. 

877.  1.  Statutes  Not  Exclusive  of  Equitable 
Assignment.  —  Price  v.  Clevenger,  99  Mo.  App. 
536. 

2.  No  Particular  Form  Necessary.  —  Rufe  v. 
Commercial  Bank,  (C.  C.  A.)  99  Fed.  Rep.  650. 
Sec  also  Smith  v.  Peck,  128  Cal.  527. 

4.  Constructive  Assignment. —  Rufe  v.  Com- 
mercial Bank,  (C.  C.  A.)  99  Fed.  Rep.  650; 
Harris  v.  Hazlchurst  Oil  Mill,  etc.,  Co.,  78 
Miss.  603.  See  also  Smith  v.  Peck,  128  Cal. 
5-27- 

6.  Intent  Controls. —  Harris  v.  Hazlehurst  Oil 
Mill,  etc.,  Co.,  78  Miss.  603. 

878.  3.  Delivery  Essential  to  Validity  of  As- 
signment. —  Williams  v.  West  Chicago  St.  R. 
Co.,  85  111.  App.  305. 

5.  May  Be  by  Parol.  —  Smith  v.  Peck,  128 
Cal.  527 ;  Price  v.  Clevenger,  99  Mo.  App. 
356. 

6.  Recording  Not  Necessary.  —  Curtin  v.  Ko- 
walsky, 145  Cal.  431. 
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S71>.    4.  Notice  of  Assignment  —  a.  NECESSITY  FOR. — See  notes  5,  6; 

b.  Rights  of  Judgment  Debtor  Before  Notice.  — See  notes 

7,  8. 

SSO.   c.  Effect  of  Notice  to  Judgment  Debtor.  —  See  notes  6, 7,  8. 

d.  What  Constitutes  Notice  to  Judgment  Debtor.  —  See 

note  10. 

S  S  I .     Effect  of  Assignment  on  Record.  —  See  note  I . 

ssri.  5.  Effect  of  Assignment  —  c.  What  Rights  Pass  with  Assign- 
ment. —  See  notes  4,  5,  7. 

Assignor  Loses  Control  of  Judgment.  —  See  note  IO. 

883.  See  notes  2,  3. 

e.  Assignee's  Title  No  Better  than  Assignor's.  —  See  notes 

6,  7- 

884.  g.  Purchase  for  Less  than  Face  Value.  —  See  notes  2,  3. 

h.  Assignee  Taking  Subject  to  Equities  — (i)  General  Rule. 
—  Sec  note  4. 


87!).  5.  Notice  Necessary  to  Complete  Assign- 
ment. —  Price  v.  Clevenger,  99  Mo.  App.  536. 

6.  To  Protect  Assignee  Against  Acts  of  Parties. 

—  Richardson  v.  Prall,  26  Pa.  Super.  Ct.  110; 
Work  v.  Prall,  26  Pa.  Super.  Ct.  104.  See  also 
Curtin  v.  Kowalsky,  145  Cal.  431. 

Notice  Held  Unnecessary  as  Against  Creditor  of 
Assignor.  —  Williams  v.  West  Chicago  St.  R. 
Co.,  199  111.  57. 

7.  Debtor  Not  Bound  Before  Notice.  —  Work  v. 
Prall,  26  Pa.  Super.  Ct.  104;  Richardson  v. 
Prall,  26  Pa.  Super.  Ct.  no. 

8.  Payment  to  Assignor  Before  Notice  Valid.  — 
Vance  -'.  Hickman,  95  111.  App.  554;  Price  v. 
Clevenger,  99  Mo.  App.  536 ;  Richardson  v. 
Prall,  26  Pa.  Super.  Ct.  no;  Work  v.  Prall, 
26  Pa.  Super.  Ct.  104. 

880.  6.  Assignee  Protected  Against  Acts  of 
Parties.  —  Pearson  v.  Luecht,  199  111.  475; 
Stewart  v.  Lee,  70  N.  H.  181. 

7.  Payment  to  Assignor  Not  Valid  Against  As- 
signee.—  Pearson  v.  Luecht,  199  111.  475. 

8.  Release  by  Judgment  Creditor  Invalid.  — 
Howard  v.  Grayhehl,  16  Colo.  App.  80. 

10.  Notice  Must  Be  Clearly  Proven.  —  Vance 
v.  Hickman,  95  111.  App.  554. 

881.  1.  Assignment  of  Record  Not  Construc- 
tive Notice.  —  Work  v.  Prall,  26  Pa.  Super.  Ct. 
104;  Richardson  v.  Prall,  26  Pa.  Super.  Ct. 
1 10. 

882.  4.  Passes  All  Assignable  Rights  and 
Remedies  of  Assignor — United  States.  —  Rufe  v. 
Commercial  Bank,  (C.  C.  A.)  99  Fed.  Rep.  650. 

California.  —  Heisen  v.  Smith,  138  Cal.  216, 
94  Am.  St.  Rep.  39;  Curtin  v.  Kowalsky,  145 
Cal.  431. 

Colorado.  —  Blythe  v.  Cordingly,  (Colo.  App. 
1905)  80  Pac.  Rep.  495. 

Illinois.  —  Rogers  v.  Dimon,  106  111.  App.  201, 
203  111.  464. 

Missouri.  —  Campbell  v.  Harrington,  93  Mo. 
App.  315. 

New  Jersey.  —  Wimpfheimer  v.  Perrinc,  61 
N.  J.  Eq.  126. 

North  Carolina.  —  Ricaud  v.  Alderman,  132 
N.  Car.  62. 

Washington.  —  Lewis  v.  Third  St.,  etc.,  R. 
Co.,  26  Wash.  28. 

Passes  Right  to  Redeem  from  a  Prior  Lien.  — 
Hunter  v.  Mauseau,  91  Minn.  124. 

5.  Carries  Debt  on  Which  Judgment  Rendered. 


—  Rufe  v.  Commercial  Bank,  (C.  C.  A.)  99 
Fed.  Rep.  650. 

7.  Appeal  Bond. — Lewis  v.  Third  St.,  etc.,  R. 
Co.,  26  Wash.  28. 

10.  Creditors  Bound  to  Same  Extent  as  As- 
signor.—  Williams  v.  West  Chicago  St.  R.  Co., 
199  111.  57,  affirming  101  111.  App.  291. 

88.1.  2.  Cannot  Pass  Title  by  Subsequent  As- 
signment.—  Curtin  v.  Kowalsky,  145  Cal.  431. 

3.  Lack  of  Notice  No  Aid  to  Subsequent  As- 
signee. —  Curtin  v.  Kowalsky,  145  Cal.  431. 

6.  Assignee  Succeeds  Only  to  Rights  of  Assignor 

—  California.  —  Curtin  v.  Kowalsky,  145  Cal. 
43i- 

Colorado.  —  Blythe  v.  Cordingly,  (Colo.  App. 
1905)  80  Pac.  Rep.  495. 

Kentucky.  —  Tones  v.  Dulaney,  (Ky.  1905) 
86  S.  W.  Rep.  547. 

New  Jersey.  —  Brady  v.  Carteret  Realty  Co., 
(N.  J.  1905)  60  Atl.  Rep.  938. 

Ohio.  —  Wright  v.  Snell,  12  Ohio  Cir.  Dec. 
308,  22  Ohio  Cir.  Ct.  86. 

Pennsylvania.  —  Work  v.  Prall,  26  Pa.  Super. 
Ct.  104;  Richardson  v.  Prall,  26  Pa.  Super.  Ct. 
1 10. 

Wisconsin.  —  Fischbcck  v.  Mielenz,  119  Wis. 

27. 

7.  Assignor  Can  Convey  No  Better  Title  than 
His  Own.  —  Curtin  v.  Kowalsky,  145  Cal.  431. 

884.    2.  Consideration  Unnecessary.  —  Curtin 

v.  Kowalsky,  145  Cal.  431. 

3.  When  Part  Payment  Only. — Where  a  judg- 
ment debtor  furnishes  money  to  a  third  person 
to  buy  up  the  judgment  and  he  does  so  at  less 
than  its  face  value,  the  creditor  not  knowing 
the  facts,  it  amounts  to  a  part  payment  only 
of  the  judgment.  Dickerson  v.  Campbell,  (Fla. 
1904)  35  So.  Rep.  986. 

4.  Assignee  Takes  Subject  to  Equities — Illinois. 

—  Pearson  v.  Luecht,  199  111.  475. 

Indiana.  —  Anthony  v.  Masters,  28  Ind.  App. 
239;  Frankel  v.  Garrard,  160  Ind.  209. 

Kentucky.  —  Jones  v.  Dulanev,  (Ky.  1905) 
86  S.  W.  Rep.  547- 

North  Carolina.  —  Ricaud  v.  Alderman,  132 
N.  Car.  62. 

North  Dakota.  —  Minnesota  Thresher  Mfg. 
Co.  v.  Holz,  10  N.  Dak.  16. 

Pennsylvania.  —  Richardson  v.  Prall, '  26  Pa. 
Super.  Ct.  ;;o;  Work  v.  Prall,  26  Pa.  Super. 

Ct.  104. 
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885.  (2)  What  Equities  Not  Within  the  Rule  —  (b)  Secret  Equities  of  Third 
Persons.  —  See  note  5. 

i.  Effect  of  Reversal  or  Vacation  After  Assignment  — 

Parties  Restored  to  Original  Positions.  — ■  See  notes  9,  10. 

886.  JUDICIAL.  —  See  note  5. 

887.  Judicial  Act.  —  See  note  1. 

888.  Judicial  and  Ministerial.  —  See  note  I. 
Judicial  and  Legislative.  —  See  note  2. 
Examples.  —  See  note  3. 

891.    JUDICIALLY.  —  See  note  1. 


Wisconsin.  —  Fischbeck  v.  Mielenz,  119  Wis. 
27. 

885.  5.  Not  Applicable  to  Secret  Equities  of 
Third  Persons. — Wright  v.  Snell,  12  Ohio  Cir. 
Dec.  308,  22  Ohio  Cir.  Ct.  86. 

9.  After  Reversal  and  New  Trial  the  assignee's 
right  under  the  assignment  attaches  to  the 
new  judgment.  Rufe  v.  Commercial  Bank,  (C. 
C.  A.)  99  Fed.  Rep.  650. 

10.  May  Be  Vacated  in  Assignee's  Hands.  — 
See  Mach  v.  Blanchard,  15  S.  Dak.  432,  91  Am. 
St.  Rep.  698. 

§§6.  5.  Judicial  Discretion.  —  Marsh  v.  Grif- 
fin, 123  N.  Car.  660. 
Judicial  Power. —  State  v.  Thorne,  112  Wis.  81. 

887.  1.  Judicial  Act.  —  Baltimore  v.  Bona- 
parte, 93  Md.  156  ;  Robey  v.  Prince  George's 
County,  92  Md.  150  ;  Armstrong  v.  Murphy,  65 
N.  Y.  App.  Div.  126;  People  v.  Jerome,  (Supm. 
Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  256. 

888.  1.  Ministerial  and  Judicial  Distinguished. 
- —  People  v.  Jerome,  (Supm.  Ct.  Spec.  T.)  36 
Misc.  (N.  Y.)  256.. 

Ministerial  Acts  Performed  by  Judicial  Officer. 


—  State  v.  Thorne,  112  Wis.  81,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  888. 

2.  Judicial  and  Legislative.  —  Zanesville  v. 
Zanesville  Telephone,  etc.,  Co.,  63  Ohio  St.  442  ; 
Tanner  v.  Nelson,  25  Utah  226. 

3.  Appointment  and  Removal  from  Office  — 
Police  and  Fire  Officials.  — ■  People  v.  Jerome, 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  256. 

Injunction  Granting  Not  Judicial.  —  State  v. 
Bradley,  134  Ala.  549. 

The  Act  of  a  Notary  Public  in  taking  an  ac- 
knowledgment is  ministerial  and  not  judicial. 
Read  v.  Toledo  Loan  Co.,  68  Ohio  St.  280. 

Probate. — ■  Wicks-Nease  v.  James,  31  Tex. 
Civ.  App.  151. 

A  Refusal  of  a  Police  Commissioner  to  Qrant  a 
Theatrical  License  is  not  a  judicial  act.  Arm- 
strong v.  Murphy,  65  N.  Y.  App.  Div.  126. 

891.  1.  Judicially  Notified. —  In  Schwartz 
v.  Lake,  109  La.  1081,  the  court  said:  "The 
term  judicially  notified  must  be  understood  to 
mean  judicially  notified  by  means  of  a  citation, 
for  this  is  the  only  mode  recognized  bv  our  law 
for  interrupting  prescription  judicially." 
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JUDICIAL  NOTICE. 

By  John  Simpson. 

I.  Definition. — See  note  i. 

III.  General  Rule  —  1.  Statement  of  Terms. 


See  note  i. 


891.  1.  Definition.  —  Viemeister  v.  White, 
179  N.  Y.  235,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  894. 

895.    1.  General 'Rule  —  Statement  of  Terms 

—  United  States.  —  The  Mary,  123  Fed.  Rep. 
609.  See  also  U.  S.  v.  Rio  Grande  Dam,  etc., 
Co.,  174  U.  S.  690. 

Florida.  —  State  v.  Atlantic  Coast  Line  R. 
Co.,  (Fla.  1904)  37  So.  Rep.  652. 

Illinois.  —  Gunning  v.  People,  189  III.  165, 
82  Am.  St.  Rep.  433. 

Indiana.  —  Consumers'  Gas  Trust  Co.  v.  Lit- 
tler, 162  Ind.  320. 

Iowa.  —  Heaton  v.  Ainley,  108  Iowa  112. 

Kansas.  —  Quinton  v.  Hornby,  8  Kan.  App. 
856,  56  Pac.  Rep.  127. 

Louisiana.  —  Youree  v.  Vicksburg,  etc.,  R. 
Co.,  no  La.  791,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  895. 

Nebraska.  —  Redell  v.  Moorcs,  63  Neb.  219, 
93  Am.  St.  Rep,  431. 


New  York.  —  Viemeister  v.  White,  179  N.  Y. 
235,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  894;  North  Hempstead  v.  Gregory, 
53  N.  Y.  App.  Div.  350. 

Oregon.  —  Scott  v.  Astoria  R.  Co.,  43  Oregon 
26,  99  Am.  St.  Rep.  710. 

Texas. —  Hall  v.  Rushing,  21  Tex.  Civ.  App. 
631. 

Utah. —  Hilton  v.  Roylance,  25  Utah  129,  95 
Am.  St.  Rep.  821  ;  State  v.  Bates,  22  Utah  65, 
83  Am.  St.  Rep.  768. 

Virginia.  —  Richmond  Union  Pass.  R.  Co.  v. 
Richmond,  etc.,  R.  Co.,  96  Va.  670. 

Powers  of  State  Conventions  as  Political  Party  Or- 
ganizations.—  State  v.  Lindahl,  n  N.  Dak.  320. 

Land  Never  Assessed  for  Purposes  of  Taxation 
at  Its  Real  Cash  Value. —  Wray  v.  Knoxville,  etc., 
R.  Co.,  113  Tenn.  544;  State  v.  Savage,  65  Neb. 
714. 

Common  Beliefs.  —  Viemeister  v.  White,  170 
N.  Y.  235. 
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>9.1.     Courts  Will  Extend  the  Scope  of  Judicial  Knowledge. —  See  note  3. 
Function  to  Be  Exercised  with  Caution.  —  See  note  4- 

MM>.    2.  Judicial  Notice  in  Appellate  Court.  - —  See  notes  1,  2. 

3.  Current   Terms,   Names,   Words,   Phrases,   and   Abbreviations  — 

b.  Current  Phrases  and  Epithets.  —  See  note  4. 

c.  Words  —  Fluctuations  of  Language.  —  See  note  5. 

897.  J.  Abbreviations.  —  See  notes  2,  3,  6a. 

Names  in  Foreign  Language.  —  See  note  y. 

898.  4.  Elections  —  a.  General  Elections.  —  See  note  2. 
5.  Census  and  Population.  —  See  note  5. 

899.  See  note  1. 

State  or  Federal  Census.  —  See  note  2. 
909.    9.  Mortality  Tables.  —  See  note  5. 

901.    11.  Nature  and  Characteristics  of  Domestic  Animals.  —  See  note  1. 

IV.  Necessity  for  Actual  Knowledge  —  1.  In  General.  —  See  note  3. 
2.  Resort  to  Sources  of  Information.  —  See  note  4. 


$95.  3.  Practice  as  Dependent  on  Particular 
Circumstances. —  Nurth  Hempstead  v.  Gregory, 
53  N.  Y.  App.  Div.  350. 

4.  Function  Exercised  with  Caution.  —  Gun- 
ning v.  People,  189  111.  165,  82  Am.  St.  Rep. 
433  :  Doyle  v.  New  York,  58  N.  Y.  App.  Div. 
588 ;  North  Hempstead  v.  Gregory,  53  N.  Y.. 
App.  Div.  350;  Lyon  v.  Plankinton  Bank,  15 
S.  Dak.  400. 

896.  1.  Appellate  Courts  will  judicially  notice 
what  may  be  judicially  noticed  by  the  court 
below.  Tischner  v.  Rutledge,  35  Wash.  285. 
See  also  Harvey  v.  Territory,  11  Okla.  156. 

2.  Judicial  Knowledge  of  Trial  Court  Presumed 
Correct.  —  Bosworth  v.  Union  R.  Co.,  26  R. 
I.  3°9- 

In  North  Hempstead  v.  Gregory,  53  N.  Y. 
App.  Div.  350,  the  court,  following  Walton  v. 
Stafford,  14  N.  Y.  App.  Div.  310,  affirmed  162 
N.  Y.  558,  refused,  on  appeal  from  a  referee's 
report,  to  take  judicial  notice  of  facts  material 
to  the  issue,  which  might  have  been,  but  were 
not,  included  in  the  agreed  statement  presented 
to  the  referee. 

4.  Current  Phrases  and  Epithets.  —  Martin  v. 
Eagle  Development  Co.,  41  Oregon  448,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  896; 
Pedigo  v.  Com.,  (Ky.  1902)  70 'S.  W.  Rep.  659. 

5.  Martin  v.  Eagle  Development  Co.,  41 
Oregon  448,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  cd.)  896. 

"Beer."  — Locke  v.  Com.,  (Ky.  1903)  74  S. 
W.  Rep.  654- 

"  Waterstone."  —  The  court  cannot  take  judi- 
cial notice  that  "  waterstone  "  is  the  same  as 
"  cobblestone."  Doyle  v.  New  York,  58  N.  Y. 
App.  Div.  588. 

Rule  by  Statute. —  In  Oregon,  under  Hill's 
Annot.  Laws,  §  708,  subd.  1,  it  is  only  the 
ordinary  meaning  of  current  words  and  phrases 
of  which  the  court  will  take  judicial  notice; 
and  any  peculiar  meaning,  confined  to  a  par- 
ticular locality  or  industry,  will  not  be  judicially 
noticed.  Martin  v.  Eagle  Development  Co.,  41 
Oregon  448. 

*»97.  2.  Abbreviations  in  Common  Use  — 
"  Acct."  for  "Account."  —  Heaton  v.  Ainley,  108 
Iowa  112. 

"  F.  0.  B.  Cars."  —  Vogt  v.  Schienebeck,  122 

Wis.  491. 


3.  Christian  Names. —  Goodell  v.  Hall,  112 
Ga.  435. 

Corruption  of  Names. —  The  issue  and  delivery 
of  a  lease  in  the  name  "  Reedy  "  to  a  person 
named  "  Reeder,"  will  be  judicially  noticed. 
Stokes  v.  Riley,  29  Tex.  Civ.  App.  373. 

6a.  "Eliza"  for  "  Elizabeth."  —  Goodell  v. 
Hall,  112  Ga.  435. 

7.  Names  in  Foreign  Language.  —  A  Texas 
court  will  not  judicially  notice  the  pronuncia- 
tion of  Spanish  names.  Galveston,  etc.,  R. 
Co.  v.  Sanchez,  (Tex.  Civ.  App.  1901)  65  S.  W. 
Rep.  893. 

898.  2.   Result  of  Election. —  Matter  of 

Denny,  156  Ind.  104,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  898 ;  Oglesby  v.  State, 
121  Ga.  602. 

5.  Returns  of  Official  Census.  —  Whitley  County 
v.  Garty,  161  Ind.  464;  Evansville  v.  Frazer,  24 
Ind.  App.  628;  State  v.  May,  168  Mo.  122; 
State  v.  Evans,  166  Mo.  347;  Adams  v.  Elwood, 
176  N.  Y.  106,  affirming  61  N.  Y.  App.  Div.  622, 
72  N.  Y.  App.  Div.  632;  Union  College  v.  New 
York,  65  N.  Y.  App.  Div.  553,  affirmed  173  N. 
Y.  38,  93  Am.  St.  Rep.  569  ;  Stratton  v.  Oregon 
City,  35  Oregon  409. 

899.  1.  Population  of  County. — Whitley 
County  v.  Garty,  161  Ind.  464;  State  v.  Evans, 
166  Mo.  347. 

Population  of  a  City. —  State  v.  Page,  107  Mo. 
App.  213. 

2.  State  or  Federal  Census.  —  Stratton  v. 

Oregon  City,  35  Oregon  409. 

900.  5.  Mortality  Tables.  — Nelson  v.  Branford 
Lighting,  etc.,  Co.,  75  Conn.  548,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  900;  West- 
ern, etc.,  R.  Co.  v.  Hyer,  113  Ga.  776,  dissenting 
opinions  of  Simmons,  C.  J.,  and  Lewis,  J., 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  900 ;  Jones  r.  McProud,  62  Kan.  870,  64 
Pac.  Rep.  602. 

Carlisle  Tables.  —  Jones  v.  McProud,  62  Kan. 
870,  64  Pac.  Rep.  602. 

901.  1.  That  Mules  Are  of  Treacherous  and 
Vicious  Nature.  —  Borden  v.  Falk  Co.,  97  Mo. 
App.  566. 

3.  Actual   Knowledge   Unnecessary.  —  North 

Hempstead  v.  Gregory,  53  N.  Y.  App.  Div.  350. 

4.  Resort  to  Sources  of  Information.  —  Jones  v. 
McProud,  62  Kan.  870,  64  Pac,  Rep.  602;  Vie- 
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901 .     But  the  Mere  Circumstance  that  Facts  Are  Stated  in  Encyclopaedias.  —  See  note  5- 

903.  V.  Whether  Judicial  Notice  Conclusive  —  2.  Though  Evidence 
Unnecessary,  Admission  Not  Error.  —  See  note  3. 

903.    VI.  Facts  of  Usual  or  Uniform  Occurrence.  —  See  note  1. 

Course  of  Husbandry.  —  See  note  2. 

VII.  Course  of  Time,  Nature,  and  Natural  Phenomena — 1.  In 
General.  —  See  note  3. 

2.  Coincidence  of  Days  of  Week  and  Month.  —  See  note  4. 
90  I.    See  note  2. 

4.  Course  of  Heavenly  Bodies.  —  See  note  6. 

VIII.  Geographical  Facts  —  1.  In  General.  —  See  note  7. 


meister  v.  White,  179  N.  Y.  235;  North  Hemp- 
stead v.  Gregory,  53  N.  Y.  App.  Div.  350 ; 
Lendle  v.  Robinson,  53  N.  Y.  App.  Div.  140; 
Scott  v.  Astoria  R.  Co.,  43  Oregon  26,  99  Am. 
St.  Rep.  710;  Richmond  Union  Pass.  R.  Co. 
v.  Richmond,  etc.,  R.  Co.,  96  Va.  670.  See  also 
State  v.  Magers,  35  Oregon  520. 

Resort  to  Almanacs.  —  Montenes  v.  Metropoli- 
tan St.  R.  Co.,  77  N.  Y.  App.  Div.  493. 

Map  of  a  City.  —  Wainwright  v.  Lake  Shore, 
etc.,  R.  Co.,  11  Ohio  Cir.  Dec.  530. 

901.  5.  Requisites,  Etc.  —  North  Hempstead 
v.  Gregory,  53  N.  Y.  App.  Div.  350. 

902.  3.  Reception  of  Evidence  Not  Error.  — 
See  Jones  v.  McProud,  62  Kan.  870,  64  Pac. 
Rep.  602. 

9018.    1.  Nature  and  Character  of  Cigarettes. 

—  In  Austin  v.  Tennessee,  179  U.  S.  343,  it  was 
held  that  the  court  could  not  take  judicial  notice 
that  tobacco  is  more  noxious  in  the  form  of 
cigarettes  than  in  any  other. 

What  Vaccination  Is.  —  Com.  v.  Pear.  183 
Mass.  242. 

Canceling  a  Word.  —  That  the  usual  way  of 
erasing  or  canceling  a  word  is  by  drawing  a 
line  through  it.  Samberg  v.  American  Express 
Co.,  136  Mich.  639. 

Health  and  Disease.  —  That  the  manufacture  of 
wearing  apparel  in  improperly  ventilated,  un- 
sanitary, and  overcrowded  apartments  will  likely 
promote  the  spread  of  disease.  State  v.  Hyman, 
98  Md.  596. 

That  the  public  health  is  deeply  concerned  in 
the  reclamation  of  swamp  and  overflowed 
lands.    Leovy  v.  U.  S.,  177  U.  S.  621. 

That  swamps  are  detrimental  to  public 
health.  Applegate  v.  Franklin,  109  Mo.  App. 
29.1- 

That  Gas  no  longer  exists  within  a  certain 
territory  in  quantities  sufficient  for  heating 
purposes  for  the  city  of  Indianapolis.  State  v. 
Indianapolis  Gas  Co.,  163  Ind.  48. 

Investments  and  Interest. —  That  the  return  on 
safe  investments  has  been  continually  dimin- 
ishing for  many  years.  Collins  v.  Wardell,  63 
N.  J.  Eq.  371. 

That  in  1895  the  current  rate  of  interest  on 
moneyed  securities  exceeded  one  and  three- 
fourths  per  cent.  New  Haven  Trust  Co.  v. 
Doherty,  74  Conn.  ,468. 

That  a  Glass  of  whiskey  sold  for  ten  cents 
must  contain  less  than  three  gallons.  State  v. 
Rlands,  lot  Mo.  App.  618. 

The  Distinction  between  a  wholesale  dealer 
and  a  manufacturer.  Kansas  City  v.  Butt,  88 
Mn.  App.  237. 

That  Municipal  Departments  sold  bonds  at  a 
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premium,  and  the  amount  of  the  premium. 
Guckenberger  v.  Dexter,  8  Ohio  Dec.  530. 

That  Lands  of  a  Municipal  Corporation  were 
leased  many  years  ago  at  much  less  than  their 
present  value.  Ludlow  v.  Brewster,  2  Ohio  Cir. 
Dec.  47. 

The  Course  of  Exchange  affecting  New  York 
will  be  judicially  noticed  by  the  courts  of  the 
state.  Citizens'  State  Bank  v.  Cowles,  (Supm. 
Ct.  Tr.  T.)  39  Misc.  (N.  Y.)  571,  affirmed  89 
N.  Y.  App.  Div.  281. 

The  Court  Cannot  take  judicial  notice,  as  being 
a  matter  of  common  knowledge,  that  the  rights 
of  way  of  railroad  companies  are  fenced  as  the 
track  is  constructed.  Chicago,  etc.,  Electric  R. 
Co.  v.  Diver,  213  111.  26. 

2.  Course  of  Husbandry.  —  Burwell  v.  Brodie, 
134  N.  Car.  540;  Payne  v.  McCormick  Harvest- 
ing Mach.  Co.,  11  Okla.  318;  Barr  v,  Cardiff, 
32  Tex.  Civ.  App.  495. 

Products  of  Soil.  —  That  certain  fruits,  trees, 
and  crops  pre  not,  in  certain  latitudes,  sponta- 
neous products  of  the  soil,  will  be  judicially 
noticed.     Meyers  v.  Menter,  63  Neb.  427. 

3.  Course  of  Nature, — The  Mary,  123  Fed.  Rep. 
609  ;  Scott  v.  Astoria  R.  Co.,  43  Oregon  26,  99 
Am.  St.  Rep.  710. 

Period  of  Gestation.  —  Erickson  v.  Schmill,  62 
Neb.  368. 

But  not  that  the  possible  period  is  more  than 
three  hundred  days.  Erickson  v.  Schmill,  62 
Neb.  368. 

Effect  of  Time  and  Use  on  the  asphalt  on  the 
streets  of  a  city.  Wordin's  Appeal,  71  Conn. 
531. 

4.  Coincidence  of  Days  of  Week  with  Month.  — 

Dorough  v.  Equitable  Mortg.  Co.,  118  Ga.  178; 
Ryer  v.  Prudential  Ins.  Co.,  85  N.  Y.  App.  Div. 
7  ;  Warren  v.  Fountain  Square  Theater  Co.,  5 
Ohio  Dec.  SS9,  7  Ohio  N.  P.  538. 

901.  2.  That  Particular  Day  of  Month  Was 
Sunday.  —  Jordan  v.  Chicago,  etc.,  R.  Co.,  92 
Mo.  App.  84 ;  Warren  v.  Fountain  Square 
Theater  Co.,  5  Ohio  Dec.  559,  7  Ohio  N.  P.  538. 

Legal  Holiday  —  Election  Day.  —  Dime  Deposit, 
etc.,  Bank  v.  Arnold,  6  Lack.  Leg.  N.  (Pa.) 
210. 

6.  Course  of  Heavenly  Bodies.  —  Cincinnati,  etc., 
R.  Co.  v.  Worthington,  30  Ind.  App.  663,  96 
Am.  St.  Rep.  355  ;  Montenes  v.  Metropolitan  St. 
R.  Co.,  77  N.  Y.  App.  Div.  493 ;  Lendle  v. 
Robinson,  53  N.  Y.  App.  Div.  140;  State  v. 
Magers,  35  Oregon  520. 

7.  Geographical  Facts.  —  The  Mary,  123  Fed. 
Rep.  609 ;  Hall  v.  Rushing,  21  Tex.  Civ.  App. 
631. 

Grain  Fields,  —  It  is  a  proper  matter  of  judicial 
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90S.    2.  Location,  Nature,  and  Navigability  of  Waters  and  Watercourses.  — 

See  note  [. 

The  Navigability  of  Elvers  or  Other  Bodies  of  Water.  —  See  note  3. 

3.  Distances.  —  See  note  4. 

006.  Time  Consumed  in  Travel  Between  Particular  Points.  —  See  note  2. 

4.  Foreign  and  Domestic  Towns  and  Cities.  —  See  notes  3,  4,  5. 

007.  IX.  Historical  Events— 1.  General  Rule.  —  See  note  1. 

Matters  of  Private  Nature.  —  See  note  2. 

?.  Facts  Relating  to  Land  Titles.  —  See  note  3. 

3.  War — Existence,  History,  and  Related  Transactions. — See  notes  4,  5. 

008.  See  note  3. 


notice  that  the  great  grain  fields  of  the  country 
lie  west  of  the  Hudson  river.  Soper  v.  Tyler, 
77  Conn.  104. 

Date  of  Opening  of  a  new  railroad  has  been 
judicially  noticed  as  a  geographical  fact. 
Knowlton  v.  New  York,  etc.,  R.  Co.,  72  Conn. 
188. 

905.  1.  Location  and  Character  of  Eivers. — 

Howling  v.  Mobile,  etc.,  R.  Co.,  128  Ala.  550; 
Harvey  v.  Territory,  11  Okla.  156. 

3.  Navigable  Waters.  —  State  v.  Jones,  1 1 
Ohio  Cir.  Dec.  496 ;  Lockwood  v.  Charleston 
Bridge  Co.,  60  S.  Car.  492. 

Also  of  Extent  of  Navigability.  —  But  it  was 
doubted  in  U.  S.  v.  Rio  Grande  Dam,  etc.,  Co., 
174  U.  S.  690,  whether  the  courts  could  take 
judicial  notice  of  where  the  navigability  of"  a 
river  ceased. 

4.  Distances. — Williams  v.  Brown,  53  N.  Y. 
App.  Div.  486. 

Distances  Between  Places  in  Same  County.  — 
The  Supreme  Court  of  Oklahoma  will  take  ju- 
dicial notice  of  the  fact  that  a  place  eight  miles 
southeast  of  Lexington  in  Cleveland  county, 
Okla.,  is  in  the  said  county.  Harvey  v.  Terri- 
tory, 11  Okla.  156. 

906.  2.  Usual  Course  of  the  Hails.  —  The 
court  will  judicially  notice  the  usual  course  of 
the  mails.  Morel  v.  Stearns,  (Supm.  Ct.  App. 
T.)  37  Misc.  (N.  Y.)  486 ;  National  Masonic 
Acc.  Assoc.  v.  Seed,  95  111.  App.  43. 

And  in  New  York  judicial  notice  has  been 
taken  of  the  relative  geographical  positions  of 
the  borough  of  Manhattan,  New  York  city,  and 
Perth  Amboy,  N.  J.,  and  the  time  for  railroad 
travel  and  for  the  transmission  of  mails  be- 
tween these  places.  Williams  v.  Brown,  53  N. 
Y.  App.  Div.  486. 

The  court  will  take  judicial  notice  that 
within  a  few  days  an  affidavit  could  be  for- 
warded from  New  Orleans  to  New  York.  Bou- 
den  v.  Long  Acre  Square  Bldg.  Co.,  92  N.  Y. 
App.  Div.  325. 

3.  Eule  Stated. — Lyon  v.  Plankinton  Bank,  15 
S.  Dak.  400,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  906;  Baily  v.  Birkhofer,  123 
Iowa  59;  Harvey  v.  Territory,  11  Okla.  156; 
Com.  v.  McMichael,  22  Pa.  Co.  Ct.  182,  8  Pa. 
Dist.  157. 

4.  Foreign  Cities. — Lyon  v.  Plankinton  Bank, 

1  s  S.  Dak.  400,  citing  17  Am.  and  Eng.  Encyc. 
of  Law   (2d  ed.)   906 ;   State  v.  Buralli,  27 

Nev.  41. 

5.  Situation  of  Town  in  Other  State. —  McGrew 

V.  Missouri  Pac.  R.  Co.,  177  Mo.  533. 
Commercial  Centres. —  Williams  v.  Brown,  53 

N,  Y.  App.  Div.  48.6. 


That  City  Is  Out  of  State. —  The  court  will 
judicially  notice  that  Philadelphia,  Pa.,  is  out 
of  the  state  of  Ohio.  Thomas  v.  Forest  City 
Bank,  4  Ohio  Dec.  (Reprint)  32,  Cleve.  L. 
Rec.  37. 

907.    1.  Historical  Events  —  General  Eule. 

— -The  Mary,  123  Fed.  Rep.  609;  McCoy  v. 
World's  Columbian  Exposition,  186  111.  356,  78 
Am.  St.  Rep.  288 ;  Hopewell  v.  State,  22  Ind. 
App.  489 ;  La  Rue  v.  Kansas  Mut.  L.  Ins.  Co., 
68  Kan.  539;  Blethen  v.  Bonner,  (Tex.  Li 
App.  1C99)  52  S.  W.  Rep.  571  ;  Hilton  v.  Roy- 
lance,  25  Utah  129,  95  Am.  St.  Rep.  821. 

History  of  the  State. — McCarty  v.  Johnson,  20 
Tex.  Civ.  App.  184. 

Political  History  of  the  State.  —  Porter  v.  Flick, 
60  Neb.  773. 

The  Legislative  History  of  the  State  will  be 
judicially  noticed  in  construing  a  statute.  Re- 
dell  v.  Moores,  63  Neb.  219,  93  Am.  St.  Rep. 
43i- 

The  Mormon  Church  Doctrine.  —  Hilton  v.  Roy- 
lance,  25  Utah  129,  95  Am.  St.  Rep.  821. 
The  Historical  Development  of  Savings  Banks. 

— •  State  v.  Franklin  County  Sav.  Bank,  etc., 
Co.,  74  Vt.  246. 

Mexican  Law  — The  court  will  take  notice  as 
a  matter  of  history  that  the  civil  law  is  the 
foundation  of  Mexican  jurisprudence,  but  it 
will  not  take  notice  of  the  application  of  the 
law  to  details.  Banco  de  Sonora  v.  Bankers' 
Mut.  Casualty  Co.,  (Iowa  1903)  95  N.  W.  Rep. 
232. 

2.  Local  Communities. —  Judicial  notice  of  the 
historical  events  connected  with  a  strike  will 
be  presumed  to  have  been  taken  by  the  trial 
court  where  there  is  nothing  in  the  record  or 
the  decision  to  show  that  they  were  ignored. 
Bosworth  v.  Union  R.  Co.,  26  R.  I.  309. 

3.  The  Colonial  and  earlier  laws  bearing  on 
questions  of  title.  Townsend  v.  Brookhaven,  97 
N.  Y.  App.  Div.  316. 

The  "  Las  Vegas  Grant."  —  Maese  v.  Her- 
man, 183  U.  S.  572. 

Title  of  Government.  —  That  the  United  States 
is  the  source  of  title  of  the  lands  of  Illinois 
will  be  judicially  noticed.  Chicago,  etc.,  R.  Co. 
v.  Keegan,  185  111.  70. 

4.  Judicial  Notice  of  War. —  La  Rue  v.  Kansas 
Mut.  L.  Ins.  Co.,  68  Kan.  539. 

5.  Eule  Stated.  —  The  course  of  the  insurrec- 
tion in  the  Philippine  Islands.  La  Rue  v.  Kan- 
sas Mut.  L.  Ins.  Co.,  68  Kan.  539. 

90S.  3.  The  Accession  of  Foreign  Territory 
will  be  judicially  noticed.  La  Rue  v.  Kansas 
Mut.  L.  Ins.  Co.,  68  Kan.  539. 

The  Occupation  and  Control  of  the  Island  pi 
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909.    X.  Matters  of  Art  and  Science  —  1.  General  Rule.  —  See  notes  i,  2- 
Illustrations.  —  See  notes  3,  3#. 

911.  XII.  Boundaries  —  Territorial  Extent  —  Civil  and  Political 
Divisions  —  1.  General  Rule.  —  See  note  1. 

Precise  Boundaries  of  Local  Subdivisions.  —  See  note  2. 

2.  State  Boundaries.  —  See  note  3. 

3.  Division  of  States  into  Counties  —  a.  In  General.  — See  note  6. 

912.  b.  Corporate  Existence  —  Names —  The  character  of  county  organiza- 
tions. —  See  note  3. 

c.  Date  of  Organization.  —  See  note  5. 

4.  County  Boundaries  —  a.  In  General.  —  See  notes  6,  7. 
b.  Places  Within  County.  —  See  note  8. 


Cuba.  —  Neely  v.  Henkel,  180  U.  S.  109;  Neely 
v.  Henkel,  180  U.  S.  126. 

909.  1.  Matters  of  Art  and  Science.  —  Lam- 
son  Consol.  Service  Co.  v.  Siegel-Cooper  Co., 
106  Fed.  Rep.  734;  Beck,  etc..  Lithographing 
Co.  v.  Evansville  Brewing  Co.,  25  Ind.  App. 
662 ;  Poor  v.  Watson,  92  Mo.  App.  89 ;  Vie- 
meister  v.  White,  179  N.  Y.  235. 

Intoxicating  Properties  of  Liquor. —  That  whis- 
key is  a  spirituous  liquor.  Hodge  v.  State,  116 
Ga.  852. 

That  whiskey  is  an  intoxicant.  Loveless  v. 
State,  (Tex.  Crim.  1899)  49  S.  W.  Rep.  602; 
Aston  v.  State,  (Tex.  Crim.  1899)  49  S.  W. 
Rep.  385;  Peterson  v.  State,  63  Neb.  251. 

That  beer  is  an  intoxicant.  Sothman  v. 
State,  66  Neb.  302  ;  Peterson  v.  State,  63  Neb. 
251- 

That  gin  is  an  intoxicating  liquor.  The 
Kawailani,  (C.  C.  A.)  128  Fed.  Rep.  879. 

That  Jamaica  ginger  is  intoxicating.  Mitchell 
v.  Com.,  106  Ky.  602. 

That  wine  is  intoxicating.  Caldwell  v.  State, 
43  Fla.  545.. 

That  bock  beer  or  common  beer  is  a  malt 
liquor.  Pedigo  v.  Com.,  (Ky.  1902)  70  S.  W. 
Rep.  659. 

The  court  cannot  judicially  know  whether 
all  malt  liquors  are  intoxicating.  Eaves  v. 
State,  1 13  Ga.  749. 

Prior  Art  in  Patent  Cases.  —  Cushman  Paper 
Box  Mach.  Co.  v.  Goddard,  (C.  C.  A.)  95  Fed. 
Rep.  664;  Farmers'  Mfg.  Co.  v.  Spruks  Mfg. 
Co.,  119  Fed.  Rep.  594,  reversed  on  other 
grounds  (C.  C.  A.)  127  Fed.  Rep.  691. 

Art  of  Teaching.  —  The  courts  will  take  judi- 
cial notice  that  the  methods  of  instruction  have 
materially  changed  in  the  last  quarter  of  a 
century,  and  that  those  who  were  competent  to 
teach  then  would  not  necessarily  be  qualified 
now.   People  v.  Maxwell,  87  N.  Y.  App.  Div.  391. 

2.  Must  Be  of  Requisite  Notoriety.  -  liidii  ml 
knowledge  of  the  state  of  art  cannot  extend 
to  a  single  patent,  relating  to  a  particular  fact 
in  a  limited  art.  Parsons  v.  Seelye,  (C.  C.  A.) 
100  Fed.  Rep.  452. 

3.  Nature  and  Power  of  Explosives  Judicially 
Noticed. —  Fitz  Simons,  etc.,  Co.  v.  Braun,  199 
111.  390,  citing  17  Am.  ano  Eng.  Encyc.  of  Law 
(2d  ed.)  909;  Chicago  v.  Murdock,  212  111.  9, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
909. 

That  Storage  of  Explosive  Fireworks  Increases 
Risk  of  Fire.  —  Betcher  v.  Capital  F.  Ins.  Co., 
78  Minn.  240. 

3  Supp.  E.  of  L.— 54  849 


3a.  Generation  of  Gas  in  Coal  Mines  Judicially 
Noticed.  —  Poor  v.  Watson,  92  Mo.  App.  89. 

Plumbing.  —  Judicial  notice  may  be  taken 
of  what  is  meant  by  a  "  circulation  pipe  "  in 
plumbing,  and  that  none  is  ordinarily  used  in 
plumbing  a  house.  Jones,  etc.,  Co.  v.  Daven- 
port, 74  Conn.  418. 
Ascertaining  Existence  of  Natural  Gas  or  Oil. 

—  Also,  that  there  is  no  generally  acknowledged 
way  of  ascertaining  whether  or  not  gas  or  oil 
exists  in  paying  quantities,  other  than  putting 
down  a  well.  Consumers'  Gas  Trust  Co.  v. 
Littler,  162  Ind.  320. 

911.  1.  Boundaries  —  Civil  and  Political 
Divisions. —  Gunning  v.  People.  189  111.  165,  82 
Am.  St.  Rep.  433  ;  Zimmerman  v.  Brooks,  (Ky. 
1904)  80  S.  W.  Rep.  443. 

2.  Precise  Boundaries  of  Local  Subdivisions.  — 
Baker  v.  State,  (Tex.  Crim.  1904)  83  S.  W. 
Rep.  1 122. 

The  courts  will  take  judicial  notice  that  the 
United  States  government  holds  certain  land 
for  military  purposes  by  private  purchase,  but 
not  of  its  extent  by  metes  and  bounds.  Baker 
V.  State,  (Tex.  Crim.  1904)  83  S.  W.  Rep.  11 22. 

3.  State  Boundaries.  — ■  Harvey  v.  Territory,  1 1 
Okla.  156. 

The  Character  of  a  River  Forming  the'  Boundary. 

—  Harvey  v.  Territory,  11  Okla.  156. 
6.  Division  of  States  into  Counties.  —  Garfield 

Tp.  v.  Samuel  Dodsworth  Book  Co.,  9  Kan. 
App.  752;  Zimmerman  v.  Brooks,  (Ky.  1904)  80 
S.  W.  Rep.  443 ;  State  v.  Buralli,  27  Nev. 
41;  Cope  v.  Braden,  11  Okla.  29^1;  Com.  v. 
McMichael,  22  Pa.  Co.  Ct.  182,  8  Pa.  Dist. 
157. 

912.  3.  Geographical  Position.  —  Bowling 
f.  Mobile,  etc.,  R.  Co.,  128  Ala.  550;  Lewis  v. 
Rasp.  14  Okla.  69. 

5.  Date  of  Organization.  —  Moseley  v.  Stuckcn, 
26  Tex.  Civ.  App.  290. 

6.  County  Boundaries. — -Parker  v.  Burton,  172 
Mo.  85,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)9i2  ;  Bowling  v.  Mobile,  etc.,  R.  Co.,  128 
Ala.  550 ;  Zimmerman  v.  Brooks,  (Ky.  1904) 
80  S.  W.  Rep.  443 ;  Harvey  v.  Territory,  1 1 
Okla.  156. 

7.  Division  of  Foreign  State  into  Counties.  — 

Lyon  v.  Plankinton  Bank,  15  S.  Dak.  400. 

8.  Places  Within  County.  —  Si.  Louis,  etc.,  R. 
Co.  v.  Cady,  67  Ark.  512;  Anderson  v.  Com., 
100  Va.  860. 

Exception.  ■ —  That  a  military  reservation  is 
within  the  county  may  be  judicially  noticed. 
Slate  v.  Tully,  31  Mont.  365. 
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MENT  —  1. 
9  I  .». 

910. 

note  2. 


917. 
918. 


5.  Division  of  Counties  into  Townships  or  Towns.  —  See  notes  i,  2,  3. 

6.  Public  Surveys.  —  See  notes  4,  5. 
Sec  note  I. 

Direction  from  Principal  Meridian.  —  See  note  2. 

XIII.  Public  Functionabies,  Officebs,  Depabtments  of  Govebn- 

Generally.  —  See  notes  4,  7. 

The  Executive  —  Acts  and  Proclamations.  —  See  note  I . 

2.  Departmental  Regulations,  Proceedings,  Records.  —  See  notes  6,  7,  8. 

3.  Public  Institutions,  Commissions,  Administrative  Boards,  etc.  —  See 

4.  Public  Officers  —  a.  In  General.  —  See  note  3. 

b.  Particular  Officers  —  (3)  Notaries  Public.  —  See  notes  5, 6. 

Where  a  Notary  Acts  in  Discharge  of  His  Common-law  Functions.  —  See  note  J. 

c.  Towers,  Duties,  and  Qualifications.  —  See  note  2. 


91IJ.  1.  Subdivisions  of  Counties.  —  Gunning 
v.  People,  189  111.  165,  82  Am.  St.  Rep.  433; 
Sandy  Lake  v.  Sandy  Lake,  etc.,  Gas  Co.,  16 
Pa.  Super.  Ct.  234. 

Incorporation  of  County  into  Township.  —  The 
court  will  take  judicial  notice  of  the  incorpo- 
ration of  a  county  into  a  township  and  its 
liability  for  the  debts  of  the  county.  Garfield 
Tp.  v.  Samuel  Dodsworth  Book  Co.,  9  Kan. 
App.  752. 

2.  That  Certain  Township  Not  in  Particular 
County.  — City  Nat.  Bank  f.  Goodloe-McClel- 
lancl  Commission  Co.,  93  Mo.  App.  123. 

3.  Contra  in  Illinois.  —  Phillips  v.  Scales 
Mound,  195  111.  353;  Gunning  v.  People,  189 
III.  165,  82  Am.  St.  Rep.  433;  Jones  v.  Lake 
View,  151  111.  663. 

4.  Public  Surveys.  — -Parker  v.  Burton,  172 
Mo.  85,  citing  17  Am,  and  Eng.  Encyc.  of  Law 
(2d  ed.)  913;  Ledbetter  v.  Borland,  128  Ala. 
418;  Scheuer  v.  Kelly,  121  Ala.  323:  Zimmer- 
man v.  Brooks,  (Ky.  1904)  80  S.  W.  Rep.  443  ; 
Albert  v.  Salem,  39  Oregon  466  ;  Hall  v.  Rush- 
ing, 21  Tex.  Civ.  App.  631. 

5.  County  Boundaries  —  Government  Surveys.  — 
Parker  v.  Burton,  172  Mo.  85,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  913;  Zim- 
merman v.  Brooks,  (Ky.  1904)  80  S.  W.  Rep. 
443- 

914.  1.   Bule    Stated.  —  Parkers.  Burton, 

172  Mo.  85,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  913:  Scheuer  v.  Kelly,  121  Ala. 
323;  Moon  v.  Missouri  Pac.  R.  Co.,  83  Mo. 
App.  458. 

2.  Scheuer  v.  Kelly.  121  Ala.  323. 

4.  Officers  of  State. —  New  York  v.  Vanderveer, 
91  N.  Y.  App.  Div.  303,  citing  17  Am.  and 
Enc.  Encyc.  of  Law  (2d  ed.)  914. 

7.  Notice  of  State  Executive.  —  Powers  v. 
Com.,  1 10  Ky.  386. 

915.  1.  Public  Acts  of  the  Executive  Depart- 
ment. —  These  include  a  government  survey. 
Albert  v.  Salem,  39  Oregon  466. 

6.  Bules  Prescribed  by  Secretary  of  Interior.  — 
U.  S.  v.  Gumm,  9  N.  Mex.  611. 

7.  New  York  v.  Vanderveer,  91  N.  Y.  App. 
Div.  303,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  914;  Zevely  v.  Weinier,  (Indian 
Ter.  1904)  82  S.  W.  Rep.  941,  following  Caha 
v.  U.  S.,  152  U.  S.  221 ;  Larson  v.  Pender  First 
Nat.  Bank,  66  Neb.  595 ;  Whitney  v.  Spratt, 
25  Wash.  62,  87  Am.  St.  Rep.  738. 

8.  Begulations  of  Internal  Bevenue  Commis- 


sioner. —  Wilkins  v.  U.  S.,  (C.  C.  A.)  96  Fed. 
Rep.  837. 

Begulations  of  the  Post-office  Department.  — 

Grady  v.  U.  S.,  (C.  C.  A.)  98  Fed.  Rep.  238. 

Begulations  of  Lighthouse  Board.  —  Smith  v. 
Shakopee,  (C.  C.  A.)  103  Fed.  Rep.  240,  over- 
ruling (C.  C.  A.)  97  Fed.  Rep.  974. 

916.  2.  Courts  Have  Befused  to  Becognize 
Judicially  the  following  matter  in  this  connec- 
tion : 

Rules  and  Regulations  of  Civil  Service  Com- 
missioners of  City  of  New  York.  —  People  v. 
Dalton,  46  N.  Y.  App.  Div.  264. 

Health  Department.- — Health  Dept.  v.  City 
Real  Property-Investing  Co.,  (Supm.  Ct.  App. 
T.)  86  N.  Y.  Supp.  18. 

3.  General  Rule  as  to  Public  Officers.  —  Abrams 
v.  State,  121  Ga.  170;  Marsee  v.  Middlesbor- 
ough  Town  Lands  Co.,  (Ky.  1901)  65  S.  W. 
Rep.  118;  State  v.  State  Canvassers,  32  Mont. 
13 ;  State  v.  Cooper,  (Tenn.  Ch.  1899)  53  S. 
W.  Rep.  391. 

It  has  been  held  that  the  district  court  should 
take  official  notice  that  the  clerk  of  the  county 
court  of  the  county  in  which  it  is  sitting  is  a 
public  officer  of  the  county.  Goodwin  v.  Har- 
rison, 28  Tex.  Civ.  App.  7. 

Register  of  Land  Office.  —  State  v.  Cooper, 
(Tenn.  Ch.  1899)  53  S.  W.  Rep.  391. 

Mayor.  —  Bristol  v.  Fischel,  81  Mo.  App. 
367- 

Election   Commissioners.  —  Louisville  v.  Park 

Com'rs,  112  Ky.  409. 

Taxing  Officers.  —  Courts  will  take  judicial 
notice  that  efficers  exercising  the  various  func- 
tions of  levying  a  tax  and  performing  the  duties 
of  a  taxing  efficer  under  the  statute  are  at  least 
de  facto  officers  for  that  purpose.  New  York 
v.  Vanderveer,  91  N.  Y.  App.  Div.  305,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  914 
et  sea. 

917.  5.  Notaries  Public  —  General  Bule 
Stated. —  Russell  v.  Huntsville  R.,  etc..  Co.,  137 
Ala.  627;  Black  v.  Minneapolis,  etc.,  R.  Co..  122 
Iowa  32;  Wiley  v.  Carson,  15  S.  Dak.  298. 

6.  Official  Term,  Signature,  Powers.  —  Russell 
v.  Huntsville  R.,  etc.,  Co.,  137  Ala.  627:  Black 
v.  Minneapolis,  etc.,  R.  Co.,  122  Iowa  32. 

7.  Performance  of  Common-law  Functions.  — 
Wiley  v.  Carson,  15  S.  Dak.  298. 

91  §.    2.  Whaley  v.  Lawton,  57. S.  Car.  256. 
United  States  Deputy  Consul.  —  Barber  v.  Inter- 
national Co.,  73  Conn.  587. 
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918.  d.  Signatures,  Seals,  etc.  —  See  note  4. 

919.  /.  Deputy  Officers.  —  See  notes  1,  2. 

920.  XIV.  Courts,  Court  Officers,  Seals,  Records,  and  Proceedings  — 
1.  In  General.  —  See  note  2. 

2.  Federal  Courts  —  State  Courts.  —  See  note  5. 

3.  Courts  of  Sister  States.  —  See  note  6. 

921.  4.  Jurisdiction.  —  See  notes  1,  2. 
Jurisdictional  Facts.  —  See  note  3. 

An  Appellate  Court  Judicially  Knows.  —  See  note  4. 

5.  Terms  —  Judges  —  Practice  and  Procedure.  —  See  note  5. 
Appellate  Courts  Will  as  a  Rule.  —  See  note  8. 

922.  See  note  I. 

Distinction  Between  Beginning  and  Ending  of  Terms.  —  See  note  3. 
Judges  of  Lower  Courts.  —  See  notes  4,  5- 

923.  Rules  of  Lower  Courts  —  Practice  and  Procedure.  —  See  note  2.. 

6.  Court  Officers  —  a.  In  General. —  See  note  3. 

924.  Thus  an  Indictment  Signed  by  a  "  Special  Prosecuting  "  Attorney.  ■ —  See  note  2. 

c.  Officers  of  Other  Courts.  —  See  note  7. 


91  §.     4.  Signatures  and  Official    Seals.  — 

Black  v.  Minneapolis,  etc.,  R.  Co.,  122  Iowa  32; 
Marsee  v.  Middlesborough  Town  Lands  Co., 
(Ky.  190 1 )  65  S.  W.  Rep.  118;  Powers  v. 
Com.,  no  Ky.  386;  Goodwin  v.  Harrison,  28 
Tex.  Civ.  App.  7. 

919.  1.  Deputy  Attorney-General.  —  Craw- 
ford v.  State,  155  Ind.  694,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  919. 

2.  Deputy  District  Attorney.  —  State  v.  Gugli- 
elmo,  (Oregon  1905)  79  Pac.  Rep.  577. 

920.  2.  Existence  of  Inferior  Tribunals.  — 
Natrona  County  v.  Shaffner,  10  Wyo.  181. 

5.  The  Federal  Courts  will  not  judicially  notice 
the  rules  of  the  state  courts.  Randall  v.  New 
England  Order  of  Protection,  118  Fed.  Rep. 
782. 

6.  Courts  of  Sister  States.  —  Dormitzer  v.  Ger- 
man Sav.,  etc.,  Soc,  23  Wash.  132. 

92 J.  1.  Jurisdiction.  —  Cook  v.  State,  81 
Miss.  146. 

2.  Circuit  Court.  —  State  v.  Pope,  no  Mo. 
App.  520. 

Of  Where  the  District  Court  is  required  to  be 
held.    Natrcna  County  v.  Shaffner,  10  Wyo.  181. 

3.  Jurisdictional  Facts.  —  The  court  will  take 
notice  that  a  suspensive  appeal  was  filed  too 
late.    Wegmann's  Succession,  110  La.  930. 

Judicial  knowledge  of  a  fact  is  but  a  rule  of 
evidence,  and  cannot  affect  the  question  of  the 
jurisdiction  of  the  court  attaching  upon  the 
filing  of  the  petition.  Neville  v.  Kenney,  125 
Ala.  149,  82  Am.  St.  Rep.  230. 

4.  Jurisdiction  of  Justices  and  Inferior  Courts. 
—  St.  Louis,  etc.,  R.  Co.  v.  Magness,  68  Ark. 
289;  Cook  v.  State,  81  Miss.  146;  Barnwell  v. 
Marion,  58  S.  Car.  459;  Texas  Land,  etc.,  Co. 
v.  Hemphill  County,  (Tex.  Civ.  App.  igoi)  61 
S.  W.  Rep.  333. 

6.  Sessions  —  Beginning  —  Duration.  —  Hadley 
v.  Bernero,  97  Mo.  App.  314. 

8.  Terms  of  Inferior  Courts.  —  Ledbettcr  v.  U. 
S„  (C.  C.  A.)  108  Fed.  Rep.  52;  McCarver  v. 
Herzberg,  120  Ala.  523;  Moss  p.  Sugar  Ridge 
Tp.,  161  Ind.  417;  Taylor  v.  Canaday,  155  Ind. 
671;  Tromble  v.  Hoffman,  130  Mich.  676; 
Hadlcy  v.  Bernero,  97  Mo.  App.  314;  Barnwell 
v.  Marion,  58  S.  Car.  459 ;  Accousi  v.  G.  A. 


851 


Stowers  Furniture  Co.,  (Tex.  Civ.  App.  1904) 
83  S.  W.  Rep.  1 104;  Emery  v.  League,  31  Tex. 
Civ.  App.  474;  Natrona  County  v.  Shaffner,  10 
Wyo.  181. 

The  Appellate  Court  of  the  District  of  Co- 
lumbia is  bound  to  notice  judicially  the  terms 
of  the  Supreme  Court  of  the  District.  Lanck- 
ton  v,  U.  S.,  18  App.  Cas.  (D.  C.)  348. 

922.  1.  Beginning,  Duration,  Ending  of 
Terms.  — Moss  v.  Sugar  Ridge  Tp.,  161  Ind. 
417;  Taylor  v.  Canaday,  155  Ind.  671;  Barn- 
well v.  Marion,  58  S.  Car.  459;  Emery  v. 
League,  31  Tex.  Civ.  App.  474. 

3.  Illustration.  —  Hadley  v.  Bernero,  97  Mo. 
App.  314. 

4.  Judges  of  Lower  Courts. —  Ledbetter  v.  U. 
S.,  (C.  C.  A.)  108  Fed.  Rep.  52;  McCarver  v. 
Herzberg,  120  Ala.  523;  Means  v.  Stow,  29 
Colo.  80;  Perry  v.  Bush,  (Fla.  1903)  35  So. 
Rep.  225;  Fisher  -v.  Chicago,  213  111.  268; 
Indianapolis  St.  R.  Co.  v.  Lawn,  30  Ind.  App. 
515;  Barnwell  v.  Marion,  58  S.  Car.  459; 
Natrona  County  p,  Shaffner,  10  Wyo.  181. 

Election  and  Qualification  of  Judges.  —  Barn- 
well v.  Marion,  58  S.  Car.  459. 

5.  Identity  of  Name  —  Individuality —  Contra. 
—  The  court  will  judicially  notice  that  the  per- 
son who,  as  attorney  for  a  party,  presents  a 
motion  to  the  court  is  the  presiding  judge  of 
a  district  of  the  state.  Perry  v.  Bush,  (Fla. 
1903)  35  So.  Rep.  225. 

923.  2.  Rules  of  Lower  Court  —  Practice  and 
Procedure.  —  The  federal  courts  will  not  judi- 
cially notice  Ihe  rules  of  the  state  courts.  Ran- 
dall v.  New  England  Order  of  Protection,  11S 
Fed.  Rep.  782 ;  Yarncll  v,  Felton,  104  Fed.  Rep. 
161;  State  v.  Arbuno,  105  La.  719;  Dunn  v. 
Bozarth,  59  Neb.  244. 

3.  Deputy  Attorney-Generals.  —  In  Crawford 
v.  State,  155  Ind.  692,  it  was  held  that  courts 
would  not  take  judicial  notice  of  the  official 
character  of  the  deputies  cr  assistants  of  the 
attorney-general.  See  also  supra,  this  title, 
919.  1.    Public  Officers  —  Deputy  Officers. 

92 1.  2.  Signatures  of  Court  Officials.  — 
Zug  t'.  Forgan,  (Neb.  J902)  90  N.  W,  Rep. 
1 129. 

7.  District  Court  and  County  Court  Clerk.  — 
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1)\5  I.     But  an  Appellato  Court,  in  Reviewing  a  Judgment  of  a  Lower  Court.  —  See  note  8. 

7.  Court  Seals.  —  See  note  9. 
995.    8.  Records  and  Proceedings  —  a.  In  General.  —  See  note  2. 

/'.  Pri  >CEEDINGS  in  Same  Case  —  (i)  In  General.  —  See  note  3. 
t>*i<».    (4)  Rule  in  Garnishment  Cases.  —  See  note  5. 

c.  Proceedings  in  Other  Causes.  —  See  note  6. 

!>*.i7.     Branches  of  Same  Proceeding.  —  See  note  3. 

A  Few  Other  Cases.  —  See  note  5. 
998.    XVI.  Laws  and  Statutes  —  1.  In  General.  —  See  note  4. 

2.  Public  Statutes  —  a.  In  General.  —  See  note  5. 


It  has  been  held  that  the  district  court  should 
judicially  notice  the  clerk  of  the  county  court 
of  the  county  where  it  is  sitting.  Goodwin  v. 
Harrison,  28  Tex.  Civ.  App.  7. 

J>21.  8.  Rule  in  Review  of  Judgment  of  Lower 
Court.—  Ledhetter  v.  U.  S.,  (C.  C.  A.)  108  Fed. 
Rep.  52  ;  Marsee  v.  Middlcsborough  Town  Lands 
Co.,  (Ky.  1901)  65  S.  W.  Rep.  n8;  Natrona 
County  v.  Shaffner,  10  Wyo.  181. 

9.  Seals  of  Courts  —  Rule  Stated  — ■  Contra.  — ■ 
Winham  v.  Kline,  77  Mo.  App  36. 

5>2.».  2.  Court  Records  —  Genuineness  and 
Authenticity.  —  McNish  v.  State,  (Fla.  1904)  36 
So.  Rep.  176,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  925  ;  In  re  Osborne,  (C.  C.  A.) 
115  Fed.  Rep.  1;  Cushman  Paper  Box  Mach. 
Co.  v.  Goddard,  (C.  C.  A.)  95  Fed.  Rep.  664.; 
Zug  v.  Forgan,  (Neb.  1902)  90  N.  W.  Rep. 
1 129. 

3.  Records  and  Proceedings  in  Same  Case  — 
Rule  Stated — United  States. — •  U.  S.  v.  Greene, 
1 1.3  Fed.  Rep.  6S3. 

California.  —  Gay  v.  Gay,  146  Cal.  237. 

Florida.  —  McNish  v.  State,  (Fla.  1904)  36 
So.  Rep.  176,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  025. 

Illinois.  —  Bailey  v.  Kerr,  180  111.  412;  Mon- 
treal Bank  v.  Taylor,  86  111.  App.  388. 

Minnesota.  —  S.  E.  Olson  Co.  v.  Brady,  76 
Minr.  8. 

Mississippi-  —  McGuire  V.  State,  76  Miss.  504. 

Missouri.  —  Bristol  v.  Fischel,  81  Mo.  App. 
367 ;  Dinkins  v.  Crunden  Martin  Woodenware 
Co..  00  Mo.  App.  316. 

Nebraska.  —  Stewart  v.  Rosengren,  66  Neb. 
445;  George  v.  State,  59  Neb.  163. 

Oregon.  —  Mill's  Estate,  40  Oregon  424. 

Texas.  —  Jeffries  v.  Smith,  31  Tex.  Civ.  App. 
582 ;  Crosby  v.  Bonnowsky,  29  Tex.  Civ.  App. 
455;  Richardson  v.  State,  (Tex.  Crim.  1905) 
85  S.  W.  Rep.  282. 

Utah. —  State  v.  Bates,  22  Utah  65,  83  Am. 
St.  Rep.  768;  Warren  v.  Robinson,  21  Utah 
429. 

Washington.  —  Doremus  v.  Root,  23  Wash. 
710;  State  v.  Jones,  20  Wash.  576. 

Former  Appeals.  —  World's  Columbian  Exposi- 
tion Co.  v.  Lehigh,  04  111.  App.  433,  reversed 
on  other  grounds  196  111.  612;  Wood  v.  Cahill, 
21  Tex.  Civ.  App.  38. 

Signature  of  Party.  —  The  court  will  take 
judicial  notice  of  the  signature  of  a  defendant 
who  has  appeared  in  an  action  to  acceptances 
of  service  of  notices  and  motions.  Tischner  v. 
Rutledee,  35  Wash.  285. 

An  Appellate  Court  Will  Not  judicially  notice 
mortality  tables  published  by  the  official  re- 
porter of  the  court  in  an  appendix  to  the  offi- 


cial reports.  Western,  etc.,  R.  Co.  v.  Hyer,  113 
Ga.  776,  Simmons,  C.  J.,  and  Lewis,  J.,  dis- 
senting. 

92C    5.  Rule  in  Garnishment  Cases.  —  S.  E. 

Olson  Co.  v.  Brady,  76  Minn.  8. 
6.  Records  and  Proceedings  in  Other  Causes.  — 

Hall  v.  Cole,  71  Ark.  601  ;  McNish  v.  State, 
(Fla.  1904)  36  So.  Rep.  176,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  925  ;  Montreal 
Bank  v.  Taylor,  86  111.  App.  388 ;  Bennett  v. 
McDonald,  60  Neb.  47 ;  Amundson  v.  Wilson, 
11  N.  Dak.  193,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  926. 

An  Appellate  Court  cannot  take  judicial  notice 
of  the  records  of  the  District  Court.  Bush  v. 
Tecumseh  Nat.  Bank,  64  Neb.  451. 

In  Matter  of  Transfer  Penalty  Cases,  (Supm. 
Ct.  App.  T.)  46  Misc.  (N.  Y.)  579,  it  was  held 
that  the  court  might  take  judicial  notice  of  the 
records  in  other  cases  between  the  same  partic;;. 

927.  3.  Branches  of  the  Same  Proceeding.  — 
Avocato  v.  Dell'  Ara,  (Tex.  Civ.  App.  1904  )  8  | 
S.  W.  Rep.  444. 

Other  Proceedings  in  the  same  court  bearing 
generally  upon  the  same  subject.  Gay  v.  Gay, 
146  Cal.  237. 

A  district  court  may  take  judicial  notice, 
in  an  auxiliary  proceeding,  of  the  records  of 
the  prior  proceeding  in  the  case  held  at  an- 
other place  within  the  county.  Ferguson  v. 
Wheeler,  126  Iowa  in. 

5.  Citizenship  Claim.  —  The  court  will  take 
judicial  notice  of  its  own  records  showing  that 
it  has  passed  adversely  on  a  claim  to  citizen- 
ship on  which  a  party  relies  for  his  defense. 
Crawford  v.  Duckworth,  3  Indian  Ter.  10. 

An  Appellate  Court  will  judicially  notice  the  re- 
versal of  a  case  pending  its  appeal.  Hennessy 
v.  Tacoma  Smelting,  etc.,  Co.,  (C.  C.  A.)  129 
Fed.  Rep.  40. 

!)2§.  4.  Judicial  Notice  of  Colonial  Laws.  — 
The  colonial  and  earlier  laws  bearing  on  the 
title  to  real  property  may  be  judicially  noticed 
in  a  suit  as  to  the  exercise  of  ownership  there- 
over. Townsend  v.  Brookhaven,  97  N.  Y.  App. 
Div.  316. 

Ecclesiastical  Laws.  —  The  recognition  by  the 
Civil  Code  of  Quebec  of  certain  impediments 
to  marriage  does  not  oblige  the  courts  of  the 
province  to  take  judicial  notice  of  the  ecclesias- 
tical laws  which  establish  such  impediments, 
and,  therefore,  the  existence  of  such  laws 
should  be  alleged  and  proved  bv  those  who 
wish  to  rely  upon  them.  De  Grandmont  v. 
La  Societe  des  Artisans,  etc.,  16  Quebec  Super. 
Ct.  532,  affirming  15  Quebec  Super.  Ct.  147. 

5.  General  Rule  as  to  Public  Statutes —  United 
States.  —  The  Mary,  123  Fed.  Rep.  609:  Ran- 
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929. 
930. 

General. 

931. 


932. 
933. 


See  note  I. 

b.  Legislative  Journals.  —  See  note  i. 

3.  What  Are  Public  Statutes  Within  Rule  of  Judicial  Notice 

—  See  note  3. 

b.  Statutes  Declared  to  Be  Public.  —  See  note  4. 
c  May  Be  Local  in  Application.  —  See  note  1. 

4.  Execution  of  Public  Statutes.  —  See  note  4. 

5.  Private  Statutes.  —  See  note  5. 

6.  Constitutional  Provisions.  —  See  note  3. 

7.  Common  Law.  —  See  notes  6,  7. 
See  note  1. 

8.  International  Law.  —  See  note  2. 


In 


dall  v.  New  England  Order  of  Protection,  118 
Fed.  Rep.  782 ;  Barry  v.  Snowden,  106  Fed. 
Rep.  571. 

Alabama.  —  Mobile,  etc.,  R.  Co.  v.  Bromberg, 
141  Ala.  258,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  928 ;  Kansas  City,  etc.,  R. 
Co.  v.  Flippo,  138  Ala.  487. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Brown, 
67  Ark.  295. 

Delaware.  —  Downs  v.  Smyrna,  2  Penn. 
(Del.)  132. 

Idaho.  —  Stein  v.  Morrison,  9  Idaho  426. 

Illinois.  —  Vance  v.  Rankin,  194  111.  625,  88 
Am.  St.  Rep.  '.73;  Pittsburgh,  etc.,  R.  Co.  v. 
Moore,  no  111.  App.  304. 

Indiana.  —  Moss  v.  Sugar  Ridge  Tp.,  161  Ind. 
417. 

Maine.  —  State  v.  Webb's  River  Imp.  Co.,  97 
Me.  559. 

Maryland.  —  Chesapeake,  etc.,  Canal  Co.  v. 
Western  Maryland  R.  Co.,  99  Md.  570. 

Missouri.  —  Shively  v.  Lankford,  174  Mo. 
535  ;  Kirby  v.  Wabash  R.  Co.,  85  Mo.  App.  345  ; 
Rolla  State  Bank  v.  Borgfeld,  93  Mo.  App.  62. 

Nebraska.  —  State  v.  Frank,  61  Neb.  679. 

New  York.  —  Shaw  v.  New  York  Cent.,  etc., 
R.  Co.,  85  N.  Y.  App.  Div.  137. 

Oklahoma. — -Lewis  v.  Rasp,  14  Okla.  69; 
Greenville  Nat.  Bank  v.  Evans-Snyder-Buel  Co., 
9  Okla.  353. 

Oregon.  —  Portland  v.  Yick,  44  Oregon  439, 
102  Am.  St.  Rep.  633,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  928;  State  v.  Banfield, 
43  Oregon  287. 

Texas.  — ■  International,  etc.,  R.  Co.  v.  Hall, 
35  Tex.  Civ.  App.  545;  Overton  v.  McCabe,  35 
Tex.  Civ.  App.  133. 

Vermont.  —  Metropolitan  Stock  Exch.  v. 
Lyndonville  Nat.  Bank,  76  Vt.  303  ;  State  v. 
Scampini,  77  Vt.  92. 

Wisconsin.  —  Davcy  v.  Janesville,  11 1  Wis. 
628. 

9'29.  1.  The  Time  When  a  Public  Statute 
Takes  Effect. —  Moss  v.  Sugar  Ridge  Tp.,  161 
Ind.  417,;  Portland  V.  Yick,  44  Oregon  439,  102 
Am.  St.  Rep.  633,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  929;  State  v.  Scam- 
pini, 77  Vt.  92. 

The  court  will  take  notice  of  a  decision  of 
the  United  States  Supreme  Court  declaring  un- 
constitutional a  state  law  as  to  a  certain  class 
of  cases.  State  v.  Bates,  22  Utah  65,  83  Am. 
St.  Rep.  768. 

930.  1.  Rule  as  to  Legislative  Journals. — 
State  v.  Mason,  155  Mo.  486;  State  v.  Frank, 
61   Neb.  679,  60  Neb.  327;  Portland  v.  Yick, 


44  Oregon  439,  102  Am.  St.  Rep.  633,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  728, 
729;  Dane  County  v.  Reindahl,  104  Wis.  302. 

3.  Public  Statutes  —  Judicial  Notice.  —  An  act 
authorizing'  the  condemnation  of  property  of  a 
canal  company,  in  which  the  state  is  financially 
interested,  and  requiring  a  plat  of  the  railroad 
for  which  the  property  is  to  be  taken  to  be  filed 
with  the  secretary  of  state,  is  so  far  a  public 
act  that  it  will  be  judicially  noticed.  Chesa- 
peake, etc.,  Canal  Co.  v.  Western  Maryland  R. 
Co.,  99  Md.  570. 

4.  Louisville  v.  Park  Com'rs,  112  Ky.  409. 
Amendments  to  Public  Acts.  —  An  amendment 

of  the  charter  of  a  municipal  corporation  will 
be  judicially  noticed,  though  made  by  ordinance. 
Davey  v.  Janesville,  in  Wis.  628. 

931.  1.  Statutes  Local  in  Application.  — 
Davis  v.  State,  141  Ala.  84;  International,  etc., 
R.  Co.  v.  Hail,  35  Tex.  Civ.  App.  545. 

4.  Execution  of  Public  Statutes.  —  State  v. 
Burkett,  83  Miss.  301. 

5.  Private  Statutes.  —  Mobile  v.  Louisville,  etc., 
R.  Co.,  124  Ala.  132;  Kirby  v.  Wabash  R.  Co., 
85  Mo.  App.  345  ;  State  v.  Haddonfield,  etc., 
Turnpike  Co.,  65  N.  J.  L.  97  ;  Jersey  City  v. 
Jersey  City,  etc.,  R.  Co.,  70  N.  J.  L.  360; 
Boston  v.  Abraham,  91  N.  Y.  App.  Div.  417. 

Judicial  Notice  by  Statute.  —  Woolley  v.  Louis- 
ville, 114  Ky.  556. 

932.  3.  Judicial  Notice  of  State  Constitution. 
—  Stein  v.  Morrison,  9  Idaho  426. 

6.  Common  Law  in  Federal  Courts.  —  Crandall 
v.  Great  Northern  R.  Co.,  83  Minn.  190,  85 
Am.  St.  Rep.  458. 

Judicial  Notice  of  Common  Law.  —  Hilton  v. 
Roylance,  25  Utah  129,  95  Am.  St.  Rep.  821. 

Of  What  Words  Constitute  Slander. —  Simpson 
v.  Press  Pub.  Co.,  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  228. 

7.  Rush  v.  Landers,  107  La.  549;  Columbian 
Bldg.,  etc.,  Assoc.  v.  Rite,  68  S.  Car.  236. 

933.  1.  Common  Law  of  Foreign  Country  — 
Contra.  —  The  courts  of  Louisiana  will  judicially 
notice  whit  the  common  law  of  Indiana  is. 
Rush  v.  Landers,  107  La.  549. 

The  court  will  take  judicial  notice  that  the 
common  liw  is  not,  and  never  was,  in  force  in 
France.    Matter  of  Hall,  6r  N.Y.  App.  Div.  266. 

General  Principles  of  Equity.— The  courts  will 
judicially  notice  the  general  principles  of 
equity,  and  will  look  to  the  decisions  of  the 
courts  of  oilier  states  to  ascertain  the  applica- 
tion of  them  there.  Babcock  v.  Marshall,  21 
Tex.  Civ.  App.  145. 

2.  International  Law.  —  The  Canadian  Act  of 
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1>:t:8.    9.  Law  Merchant.   -  See  note  3. 

935.    XVII.  Private  Corporations.  —  See  note  1. 

General  Incorporation  Laws.  —  See  note  4. 
Foreign  Corporations.  —  See  note  6. 

*MUi.  XVIII.  Municipal  Corporations  —  1.  In  General.  —  See  note  1. 
*.K17.    2.  Municipal  Powers.  —  See  notes  2,  5. 

3.  Ordinances.  —  See  note  8. 
DttS.    See  notes  i ,  2. 

On  Appeal  from  the  Decision  of  a  Mayor  or  a  City  Court. —  See  notes  3,  4. 

5.  Limits  and  Subdivisions.  —  See  note  7. 


1886,  regulating  navigation,  which  is  in  mate- 
rial particulars  identical  with  the  Act  of  Con- 
gress of  1885,  will  be  judicially  noticed.  The 
New  York,  175  U.  S.  187. 

993.  3.  Law  Merchant.  -  Edelstein  v.  Schuler, 
(190.2)  2  K.  B.  144;  Cameron  v.  Orleans,  etc., 
R.  Co.,  108  La.  83. 

935.  I.  Stale  v.  Haddonfield,  etc.,  Turn- 
pike Co.,  65  N.  J.  L.  97. 

4.  By-law  of  Association.  —  Simpson  v.  South 
Carolina  Mut.  Ins.  Co.,  59  S.  Car.  495. 

6.  Foreign  Corporations.  —  in  Nashville  Trust 
Co.  "'.  Weaver,  102  Tenn.  66,  it  was  held  that 
the  court  could  not  take  judicial  notice  that  a 
railroad  corporation  Was  chartered  in  another 
state  and  had  not  been  domesticated  under  the 
laws  of  Tennessee. 

936.  I.  Munioipal  Corporations  —  Alabama. 
—  Arndt  v.  Cullman,  132  Ala.  540,  90  Am.  St. 
Rep<  922. 

Delaware.  —  Downs  v.  Smyrna,  2  Penn. 
(Del.)  132. 

Indiana.  —  Evansville  v.  FraECr,  24  Ind.  App. 
628  ;  Hopewell  v.  State,  22  Ind.  App.  489. 

Indian  Territory.  —  Arnold  v.  Campbell,  3 
Indian  Ter.  550. 

Missouri.  —  State  v.  Nolle,  96  Mo.  App.  524. 

New  Yotk.  —  Union  College  v.  New  York,  65 
N.  Y.  App.  Div.  553,  affirmed  173  N.  Y.  38,  93 
Am.  St.  Rep.  569. 

Oregotl.  —  Ex  p.  Wygant,  39  Oregon  429,  87 
Am.  St.  Rep.  673,  citing  17  Am.  and  Eng. 
Encyc;  of  Law  (2d  ed.)  936. 

Washington.  —  Seattle  v.  Turner,  29  Wash. 
515;  Green  v.  Tidball,  26  Wash.  338. 

Wisconsin.  —  Davey  v.  Janesville,  111  Wis. 
628. 

937.  2.  Municipal  Powers.  —  Downs  v. 
Smyrna,  2  Penn.  (Del.)  132;  Hubbel  v.  Mary- 
ville,  85  Mo.  App.  165. 

The  court  will  take  judicial  notice  that  an 
electric  lighting  company  could  not  erect  and 
maintain  poles,  lights,  and  wires  without  au- 
thority from  the  city  so  to  do.  Nelson  v.  Nar- 
ragansett  Electric  Lighting  Co.,  26  R.  I.  258, 
1 06  Am.  St.  Rep.  fit. 

5.  Power  to  Improve  Streets.  —  The  courts  will 
take  judicial  notice  of  the  statutory  duty  of  a 
village,  under  the  general  statutes  providing  for 
the  incorporation  of  villages,  to  maintain  its 
streets  and  public  grounds  in  good  repair  for 
public  use.  Peterson  v.  Cokato,  84  Minn. 
205. 

8.  Municipal  Ordinances  —  Arkansas.  —  Strick- 
land v.  Little  Rock,  68  Ark.  483. 

Georgia.  —  Taylor  v.  Sandersville,  118  Ga. 
63:  Moore  v.  Jonesboro,  107  Ga.  704. 

Illinois.  —  Stott  V.   Chicago,   205    111.  281, 


quoting  17  Am.  and  Eng.  Encvc.  of  Law  (2d 
ed.)  937;  Munson  v.  Fenno,  87  111.  App.  655. 

Kentucky. —  Home  v.  Mehler,  (Ky.  1901)  64 
S.  W.  Rep.  918. 

Louisiana. —  State  v.  Judge,  105  La.  758; 
State  v.  Marmouget,  104  La.  1. 

Massachusetts.  —  East  Tennessee  Land  Co. 
v.  Leeson,  185  Mass.  4. 

Missouri.  —  Taikio  v.  Loyd,  179  Mo.  600. 

New  York.  —  Boston  v.  Abraham,  91  N.  Y. 
App.  Div.  417;  Barrett  v.  Smith,  (Supm.  Ct. 
App.  T.)  37  Misc.  (N.  Y.)  825. 

Ohio.  —  Strauss  v.  Conneaut,  23  Ohio  Cir. 
Ct.  320,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  937. 

Texas.  ■ —  International,  etc.,  R.  Co.  V.  Hall, 
35  Tex.  Civ.  App.  545  ;  Hall  v.  International, 
etc.,  R.  Co.,  98  Tex.  100. 

Rule  under  Statute. — Under  section  2775,  Ken- 
tucky Stat.,  enacting  that  the  court  shall  take 
judicial  notice  of  ordinances  of  cities,  the  court 
will  take  judicial  knowledge  of  them  and  of 
their  regularity,  although  they  are  not  filed. 
Woolley  v.  Louisville,  1  [4  Kv.  556. 

An  Amendir..jnt  of  the  charter  of  a  municipal 
corporation  will  be  judicially  noticed,  though 
adopted  by  an  ordinance.  Davey  v.  Janesville, 
in  Wis.  628. 

938.  1.  Judicial  Notioe  by  City  Court.  — 
Taylor1  V.  Sandersville,  118  Ga.  63;  Scranton 
v.  Dannenbaum,  109  Iowa  95;  State  v.  Judge, 
105  La.  758;  Strauss  v.  Conneaut,  23  Ohio  Cir. 
Ct.  320,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  938  :  Portland  v.  Yick,  44  Oregon 
439,  102  Am.  St.  Rep.  633. 

2.  Judicial  Notice  of  Ordinance  by  Mayor.  — 
Taylor  v.  Sandersville.  118  Ga.  63;  Akerman  v. 
Lima,  8  Ohio  Dec.  430. 

3.  Judicial  Notice  on  Appeal  from  Mayor  or  City 
Court.  —  Strauss  v.  Conneaut,  23  Ohio  Cir.  Ct. 
320,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  038;  Scranton  v.  Danenbaum,  109 
Iowa  95;  State  v.  Judge,  105  La.  758;  Aker- 
man v.  Lima,  8  Ohio  Dec.  430 :  Portland  v. 
Yick,  44  Oregon  439,  102  Am.  St.  Rep.  633. 

But  a  recorder,  on  appeal  from  a  city  court,  is 
not  bound  to  take  judicial  notice  of  an  ordi- 
nance.   State  v.  Judge,  105  La.  758. 

4.  Where  Trial  on  Appeal  De  Novo.  —  Portland 
v.  Yick,  4\  Oregon  439,  102  Am.  St.  Rep. 
633- 

7.  Boundaries  Established  by  General  Law.  — 

Gunning  v.  People.  86  111.  App.  676.  reversed 
on  other  points  180  111.  165,  82  Am.  St.  Rep. 
433:  Bang  v.  McAvoy,  52  N.  Y.  App.  Div.  501  ; 
Ex  p.  Wygant,  39  Oregon  429,  87  Am.  St. 
Rep.  673,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  938. 
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939.  See  note  r. 

6.  Streets.  —  See  notes  2,  3. 

940.  See  notes  f,  2. 

7.  Location.  —  See  notes  4,  6. 

941.  See  note  1. 

8.  Organization  under  General  Law.  —  See  notes  4,  5. 

9.  Cities  in  Other  States.  —  See  note  6. 

942.  XIX.  Railroads  —  Incorporation,  Construction,  Operation,  and 
Related  Facts  —  1.  In  General.  —  See  note  1. 

General  Features  of  Railroad  Business  —  Ordinary  Incidents  of  Travel. —  See  note  2. 

2.  Incorporation  and  Corporate  Existence  —  On  the  Other  Hand,  the  Doctrine 

Has  Been  Declared.  —  See  note  5. 

943.  3.  Construction.  —  See  note  2. 


939.  1.  Location  of  City  Lots  cannot  be  ju- 
dicially noticed.  Gunning  v.  People,  189  111. 
165,  82  Am.  St.  Rep.  433,  reversing  86  111. 
App.  676. 

Numbering  of  Houses,  Etc.  —  The  courts  can- 
not take  judicial  notice  of  the  system  employed 
by  cities  in  numbering  houses,  nor  of  the  rela- 
tive location  of  buildings,  nor  whether  there 
are  buildings  on  certain  lots  and  blocks.  State 
v.  Rogers,  31  Mont.  1. 

2.  Municipal  Streets.  —  Stealey  v.  Kansas  City, 
179  Mo.  400. 

In  Iowa  the  courts  do  not  take  judicial  notice 
of  the  names  of  streets  and  public  places  in 
towns  and  cities  of  the  state.  Baily  v.  Birk- 
hofer,  123  Iowa  59. 

3.  Disputed  Boundaries.  —  The  court  will  not 
take  judicial  notice  that  the  street  line  and  the 
house  line  on  a  street  are  the  same.  New 
York  v.  Childs,  (Supm.  Ct.  App.  T.)  84  N.  Y. 
Supp.  164. 

91©.  1 .  Streets  Established  by  Ordinance  — 
Dedication.  —  Coe  College  v.  Cedar  Rapids,  120 
Iowa  541,  95  N.  W.  Rep.  267,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  939. 

2.  That  City  Streets  Are  Public  Highways.  — 
But  not  that  a  public  highway  outside  of  the 
corporate  limits  is  within  five  miles  thereof. 
Stealey  v.  Kansas  City,  179  Mo'.  400. 

4.  Rule  Stated — Location.  —  St.  Louis,  etc.,  R. 
Co.  v.  Magness,  68  Ark.  289 ;  Gunning  v.  Peo- 
ple, 86  111.  App.  676,  reversed  on  other  grounds 
189  111.  165,  82  Am.  St.  Rep.  433;  Quinton  v. 
Hornby,  8  Kan.  App.  856,  56  Pac.  Rep.  11 27; 
Bishop  v.  Covenant  Mut.  L.  Ins.  Co.,  85  Mo. 
App.  302;  Green  v.  Paul,  60  Neb.  7. 

6.  City  in  Particular  County.  —  St.  Louis,  etc., 
R.  Co.  v.  Magness,  68  Ark.  289 ;  Gunning  v. 
People,  86  111.  App.  676,  reversed  on  other 
grounds  189  III.  165,  82  Am.  St.  Rep.  433; 
Quinton  v.  Hornby,  8  Kan.  App.  856,  56  Pac. 
Rep.  1127;  Johnson  v.  Hutchinson,  81  Mo.  App. 
299 ;  Green  v.  Paul,  60  Neb.  7. 

That  a  village  is  within  a  certain  county  will 
be  judicially  noticed.  Moon  v.  Missouri  Pac. 
R.  Co.,  83  Mo.  App.  458. 

941.  1.  Judicial  Notice  of  County  Seat. — 
Flynt  v.  Eagle  Pass  Coal,  etc.,  Co.,  (Tex.  Civ. 
App.  1903)  77  S.  W.  Rep.  831  ;  Hall  v.  Rush- 
ing, 21  Tex.  Civ.  App.  631. 

The  court  will  judicially  notice  that  the 
county  seats  are  not  always  situated  in  the 
largest  towns  and  centres  of  population.  Mari- 
copa County  v.  Burnett,  (Ariz.  1903)  71  Pac. 
Rep.  908. 


Classification  of  Cities.  —  That  a  city  of  the 
state  is  of  the  first  class  will  be  judicially  no- 
ticed.   Ft.  Scott  v.  Elliott,  68  Kan.  805. 

Courts  will  not  judicially  notice  grade  or 
classification  of  cities.  Akerman  v.  Lima,  8 
Ohio  Dec.  430,  7  Ohio  N.  P.  92. 

4.  Rule  Stated.  —  Shively  v.  Lankford,  174 
Mo.  535.  Contra,  Evansville  v.  Frazer,  24  Ind. 
App.  628 ;  Hopewell  v.  State,  22  Ind.  App.  489 ; 
Shaw  v.  New  York  Cent.,  etc.,  R.  Co.,  85  N. 
Y.  App.  Div.  137. 

5.  Bessette  v.  People,  193  111.  334;  Jackson 
v.-  Kansas  City,  etc.,  R.  Co.,  157  Mo.  621,  80 
Am.  St.  Rep.  650. 

6.  Lyon  v.  Plankinton  Bank,  15  S.  Dak.  400, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2ded.) 
941. 

942.  1.  Date  of  Opening  of  a  new  railroad. 
Knowlton  v.  New  York,  etc.,  R.  Co.,  72  Conn. 
188. 

2.  Illustrations.  —  Courts  will  judicially  notice 
the  custom  of  railroad  companies  to  carry,  as 
belonging  to  commercial  travelers,  sample  trunks 
belonging  to  their  employers,  but  they  will  not 
notice  the  conditions  under  which  this  is  done. 
McKibbin  v.  Great  Northern  R.  Co.,  78  Minn. 
232. 

That  comparatively  few  travelers  exercise  or 
claim  any  of  those  privileges  of  unlimited  rail- 
road tickets  which  are  denied  by  the  limited 
tickets.  Edsoft  v.  Southern  Pac.  R.  Co.,  144 
Cal.  182. 

That  the  live-stock  traffic  increases  yearly. 
Chinn  v.  Chicago,  etc.,  R.  Co.,  100  Mo.  App.  576. 

The  existence  of  a  rule  requiring  railroad 
conductors  to  eject  passengers  without  tickets, 
who  will  riot  or  cannot  pay  fare.  Galveston, 
etc.,  R.  Co.  v.  Scott,  34  Tex.  Civ.  App.  501. 

The  court  cannot  take  judicial  notice  of  a 
railroad  company's  ri'et  earnings.  Nebraska 
Telephone  Co.  v.  Corriell,  59  Neb.  737. 

5.  Railroad  Charter  Private  Act  —  Not  Judicially 
Noticed.  — ■  Mobile  v.  Louisville,  etc.,  R.  Co., 
124  Ala.  132;  Kirby  v.  Wabash  R.  Co.,  85  Mo. 
App.  345  ;  Jersey  City  v.  Jersey  City,  etc.,  R. 
Co.,  70  N.  J.  L.  360. 

Where  there  is  evidence  of  the  incorporation 
of  a  railroad  company  on  a  certain  date,  the 
court  will  not  take  judicial  notice  of  its  exist- 
ence or  incorporation  before  that  date.  Purdy 
v.  Erie  R.  Co.,  162  N.  Y.  42. 

943.  2.  Crossings.  —  Judicial  notice  will  be 
taken  that  the  maintenance  of  gates  and  a  flag- 
man at  the  crossing  of  railroad  and  street  rail- 
way tracks  diminishes  the  danger.  Richmond 
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044.    4.  Location.      Sec  notes  2,  3. 

5.  Operation  —  a.  In  GENERAL.  —  See  note  4. 
!» 15.    XX.  General  and  Particular  Customs.  — See  notes  3,  4. 
1>  1<».    XXI.  Judicial  Notice  by  Statute.  —  See  note  3. 

XXII.  Miscellaneous —  1.  Things  Judicially  Noticed.  —  See  note  9. 
i>  17.    2.  Things  Not  Judicially  Noticed.  —  See  notes  2,  5. 


JUDICIAL  RECORD.  —  See 

Union  Pass.  R.  Co.  v.  Richmond,  etc.,  R.  Co., 
96  Va.  670. 
•Ml.    2.  Locality —  Where  Matter  of  General 

Notoriety.  —  Bishop  v.  Covenant  Mut.  L.  Ins. 
Co.,  85  Mo.  App.  302. 

Railroad  Track  Within  City  Limits. — -Wain- 
right  v.  Lake  Shore,  etc.,  R.  Co.,  1 1  Ohio  Cir. 
Dec.  530. 

3.  Route  Between  Designated  Points.  —  The 

court  will  judicially  notice  what  railroad  com- 
pany is  authorized  to  make  a  particular  location 
for  a  railroad.    Hunt  v.  Card,  94  Me.  386. 

4.  Operation  of  Railroads  —  Rule  Stated.  — ■ 
McDonald  v.  Illinois  Cent.  R.  Co.,  187  111.  529. 

Operation  of  Cable  Cars.  —  Pryor  v.  Metropoli- 
tan St.  R.  Co.,  85  Mo.  App.  367. 

Telegraph  Lines  —  Necessity  in  Operating  Rail- 
road. —  Youree  v.  Vicksburg,  etc.,  R.  Co.,  110 
La.  791. 

Sparks  from  Engine.  —  Judicial  notice  will  be 
taken  of  the  fact  that  no  engine  can  be  so 
constructed  that  some  sparks  will  not  escape. 
White  v.  New  York  Cent.,  etc.,  R.  Co.,  90  N.  Y. 
App.  Div.  356,  affirmed  181  N.  Y.  577. 

945.  3.  General  Customs  and  Usages. — ■  Edel- 
stein  v.  Schuler,  (1902)  2  K.  B.  144,  71  L.  J. 
K.  B.  572;  Butler  v.  Good  Enough  Min.  Co., 
1  Alaska  246;  State  v.  Metealf,  (S.  Dak.  1904) 
100  N.  W.  Rep.  923  ;  John  O'Brien  Lumber  Co. 
v.  Wilkinson,  123  Wis.  272. 

The  Custom  or  Practice  of  Irrigation.  —  Craw- 
ford Co.  v.  Hathaway,  67  Neb.  325. 

4.  Particular  Customs.  —  Tranter  v.  Hibbard, 
108  Ky.  265;  McCorkle  v.  Driskell,  (Tenn.  Ch. 
1900)  60  S.  W.  Rep.  172. 

946.  3.  Creelman  Lumber  Co.  v.  Lesh,  73 
Ark.  16. 

9.  Relative  Values. —  That  the  relative  values 
of  a  street  railroad  in  statu  quo  and  dismantled 
are  different.  Detroit  Citizens'  St.  R.  Co.  v. 
Detroit,  123  Mich.  673. 

Choctaw  Nation. —  That  part  of  the  Choctaw 
Nation  is  in  the  Western  District.  Gardner  v. 
U.  S.,  (Indian  Ter.  1904)  82  S.  W.  Rep.  704. 

Minister's  Social  Relation, — Of  the  relation  in 
which  a  minister  stands  to  his  church  and  the 
community  so  far  as  personal  morality  is  con- 
cerned. Potter  v.  New  York  Evening  Journal 
Pub.  Co.,  68  N.  Y.  App.  Div.  95. 

Bicycles.  —  The  extent  to  which  bicycles  are 
employed  as  a  means  of  conveyance.  Roches- 
ter, etc.,  Turnpike-Road  Co.  v.  Joel,  41  N.  Y. 
App.  Div.  43. 

Nature  of  a  Mercantile  Agency.  —  Ernst  v. 
Cohn,  (Tenn.  Ch.  1900)  62  S.  W.  Rep.  186. 

Human  Vision.  —  That  a  railroad  frog  was 
plainly  discernible  in  time  for  a  decedent  to 
have  avoided  it.  Jones  v.  Flint,  etc.,  R.  Co., 
127  Mich.  198. 

Credit.  —  Of  the  ability  of  a  man,  whose 
property  the  court  knows,  to  raise  cash  without 


note  6. 

embarrassment.  Templeton  v.  Templeton,  126 
Mich.  44. 

A  Telegraph  Company's  Duty  to  keep  its  wires 
out  of  the  way  of  travelers  along  public  roads. 
Postal  Tel.  Cable  Co.  v.  Jones,  133  Ala.  217. 

Value  of  Attorney's  Fees.  — ■  Judges  are  pre- 
sumed to  know  something  of  the  value  of  at- 
torney's fees  and  can  find  such  value  in  the 
absence  of  evidence.  Pearce  v.  Albright,  (N. 
Mex.  1904)  76  Pac.  Rep.  286. 

That  Ordinary  Storm  Doors  are  not  dangerous 
appliances.  Dolan  v.  Callender,  etc.,  Co.,  26 
R.  I.  198, 

947.    2.  "Laws  of  the  Catholic  Church."  — 

Katzer  v.  Milwaukee,  104  Wis.  16. 

The  Authority  of  Vestrymen  of  a  church  in 
their  parish.  Hill  Estate  Co.  v.  Whittlesey,  21 
Wash.  142. 

"  Christian  Science."  —  Evans  v.  State,  9  Ohio 

Dec.  222. 

5.  Aridity  of  Land. — The  courts  will  not  take 
judicial  notice  that  a  particular  piece  of  land 
is  arid,  and  must  be  irrigated  to  be  of  use  for 
particular  purposes.  Slattery  v.  Harley,  58 
Neb.  575. 

Electric  Car  —  Power  to  Stop  — It  is  not  a  mat- 
ter of  common  knowledge  that  an  electric  car 
can  be  stopped  within  less  than  one  hundred 
and  fifty  feet.  Kotila  v.  Houghton  County  St. 
R.  Co.,  134  Mich.  314. 

Sack  Raft.  —  A  court  will  not  judicially  no- 
tice what  a  "  sack  raft  "  is,  it  not  being  defined 
by  statute  nor  generally  known  within  the  state. 
The  Mary,  123  Fed.  Rep.  609. 

Artificial  Legs  —  Weight.  —  The  court  cannot 
take  judicial  notice  of  the  weight  of  artificial 
legs.    Carrow  v.  Barre  R.  Co.,  74  Vt.  176. 

Nationality.  —  That  a  defendant  is  a  resident 
of  Austria  because  he  affixes  to  his  name  a  title 
of  nobility.  De  Tolna  v.  De  Tolna,  135  Cal. 
575- 

That  a  Disease  Is  Hereditary.  —  That  the  dis- 
ease of  inflamed  eyes  might  be  hereditary. 
Birmingham  Southern  R.  Co.  v.  Cuzzart,  133 
Ala.  262. 

Effect  of  Swallowing  Coal  or  Wood.  —  That 

coal  or  wood  would  not,  if  taken  into  the 
stomach  of  an  animal,  tend  to  produce  death. 
Sprankle  v.  Bart,  25  Ind.  App.  681. 

Color  of  Natural  Butter.  —  People  v.  Hillman, 
58  N.  Y.  App.  Div.  571. 

Natural  Appearance  of  Oleomargarine.  —  People 
v.  Meyer,  44  N.  Y.  App.  Div.  1. 

Heat  of  a  City.  —McCorkle  v.  Driskell,  (Tenn. 
Ch.  1900)  60  S.  W.  Rep.  172. 

Arrival  and  Departure  of  Trains.  —  Bishop  v. 
Covenant  Mut.  L.  Ins.  Co.,  85  Mo.  App.  302. 

Space  Required  for  the  repair  of  a  railroad 
telegraph.  Youree  v.  Vicksburg,  etc.,  R.  Co., 
no  La.  791. 

6.  See  Morgan  v.  Betterton,  T09  Tenn.  84. 


JUDICIAL  SALES. 

By  O.  D.  Estee. 

I.  Definition  and  Nature.  —  See  notes  i,  2,  3,  4. 

What  Sales  Are  Judicial.  —  See  note  8. 

III.  Jurisdiction.  —  See  note  6. 

IV.  In  What  Action  or  Proceeding  Sale  May  Be  Ordered. 


953. 
954. 
956. 
957. 

note  I. 
961. 
963. 
966. 

Method 
note  io. 

967. 
note  io. 

968. 

tion  of  Property.  — ■  See  note  IO. 


See 


VII.  Who  May  Make  Sale  —  1.  In  General.  —  See  note  3. 

VIII.  Who  May  Purchase  —  1.  Parties  or  Attorneys.  —  See  note  1. 

IX.  Conduct  of  Sale  —  1.  Advertisement  or  Notice  —  b.  How 

and  Time  of  Advertisement  or  Notice  Determined.  —  See 

c.  Methods  of  Advertising  —  (3)  Posting  Notices.  —  See 
(4)  What  the  Notice  or  Advertisement  Should  Contain  —  (d)  Descrip- 


(f)  Amount  of  Decree.  —  See  note  4. 

d.  Time  of  Advertising  —  (1)  In  General.  —  See  note  6. 
(4)  Number  of  Insertions.  — ■  See  note  2. 

g.  Presumption  that  Proper  Notice  Was  Given.  —  See  notes 
i.  Effect  of  Failure  to  Give  Proper  Notice.  —  See  notes  5, 


434;  Campbell  v.  Gawlewicz,  (Neb.  1902)  91 
N.  W.  Rep.  569. 

966.  10.  Directions  Must  Be  Followed.  — 
Wilson  v.  Ford,  190  111.  614;  Quick  v.  Collins, 
197  in.  391. 

967.  10.  Improper  Posting.  —  Wilson  v. 
Ford,  190  111.  614  ;  Quick  v.  Collins,  197  111. 
391- 

96§.    10.  Property  Should  Be  Described.  — 

Morrison  v.  Lincoln  Sav.  Bank,  etc.,  Co.,  (Neb. 
1 901)  96  X.  W.  Rep.  230. 

969.  4.  Amount  of  Decree. —  Dederick  v.  Gil- 
lespie, 63  Neb.  422. 

6.  Thirty  Days'  Notice  Required.  —  Cuyler  v. 
Tate,  67  Neb.  317. 

In  Louisiana  immovable  property  must  be 
advertised  Tor  thirty  days,  and  these  thirty  days 
include  Sundays  and  legal  holidays.  Schenck  v. 
Schenck,  52  La.  Ann.  2102. 

970.  2.  Publication  in  Weekly  Paper  Suffi- 
cient.—  Cuyler  v.  Tate,  67  Neb.  317. 

11.  Presumption  of  Proper  Notice.  —  Wilson  v. 
Ford,  100  III.  614. 

13.  Where  Report  States  that  Sale  Was  Adver- 
tised as  Required  by  Judgment.  —  Wigginton  v. 
Nehan,  (Ky.  1903)  76  S.  W.  Rep.  196;  Laidley 
v.  Jasper,  49  W.  Va.  526. 

971.  5.  Irregularity  in  Notice  Renders  Sale 
Voidable  Merely,  Not  Void.  —  Nevada  Nickel  Syn 
dicate  v.  National  Nickel  Co.,  103  Fed.  Rep. 
39'- 

6.  Failure  to  Give  Proper  Notice  a  Sufficient 
Reason  for  Refusal  to  Confirm  Sale.  -  Quick  v. 
Collins.  107  HI.  591. 

8.  Sale  Will  Not  Be  Set  Aside  After  Confirma- 


969. 
970. 

11,  13- 
971. 

6,  8,  9. 

953.  1.  Definition. —  Nevada  Nickel  Syndi- 
cate v.  National  Nickel  Co.,  103  Fed.  Rep.  391  ; 
McAllister  v.  Harman,  101  Va.  17. 

2.  Sale  Becomes  Absolute  Only  upon  Confirma- 
tion by  the  Court. —  Mevada  Nickel  Syndicate  v. 
National  Nickel  Co.,  103  Fed.  Rep.  391  ;  Klap- 
neck  v.  Keltz,  50  W.  Va.  331. 

3.  A  Sale  Pendente  Lite.  —  Nevada  Nickel  Syn- 
dicate v.  National  Nickel  Co.,  103  Fed.  Rep. 
391  ;  McAllister  v.  Harman,  101  Va.  17. 

4.  Court  the  Real  Vendor  —  Person  Appointed 
to  Make  Sale  a  Mere  Agent  of  Court.  —  Nevada 
Nickel  Syndicate  v.  National  Nickel  Co.,  103 
Fed.  Rep.  391. 

954.  8.  Sale  by  Trustee  in  Bankruptcy.  — 
In  re  Harvey,  122  Fed.  Rep.  745,  citing  17  Am. 
and  Eng.  Encyc.  ok  Law  (2d  ed.)  954. 

956.  6.  Court  Must  Have  Had  Jurisdiction. 
—  Buchanan  v.  Edmisten,  (Neb.  1901)  95  N. 
W.  Rep.  620;  Albers  v.  Kozeluh,  (Neb.  1903) 
94  N.  W.  Rep.  521  ;  Isham  v.  Sienknecht, 
(Tenn.  Ch.  1900)  59  S.  W.  Rep.  779;  Waldron 
V.  Harvey,  54  W.  Va.  608,  102  Am.  St.  Rep. 
959- 

957.  1.  Sale  May  Be  Ordered  When  Necessary 
to  Preserve  Interest  of  Parties.  —  Crawford  v. 
Woodward,  1  Tenn.  Ch.  274. 

961.  3.  Any  Person  May  Be  Appointed  to 
Make  Sale.  —  Goodin  v.  Wilson,  114  Ky.  716. 

A  Sheriff  or  His  Deputy  May  Sell  Land  under  a 
Decree.  —  Scottish-American  Mortg.  Co.  v.  Nye, 
58  Neb.  661  ;  U.  S.  National  Bank  v.  Hanson, 
(Neb.  1901)  95  N.  W.  Rep.  364. 

963.  1.  Parties  May  Become  Purchasers.  — 
Blake  v.  Wolfe,  m  Ky.  840,  98  Am.  St.  Rep. 
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1>77. 

97*. 
979. 

note  9. 
9*9. 

983. 


2.  Time  —     How  Determined.  —  See  note  1 1. 

3.  Place  —  a.  Mow  Determined. —  See  note  17. 

4.  Mode  of  Sale  —  b.  Public  or  Private  Sale.  —  See  note  6. 

c.  Sale  En  Masse  or  in  Parcels  —  (1)  In  General.  —  See  notes 

Discretion  of  Court.  —  See  note  4. 

Discretion  of  Officer  Making  Sale.  —  See  notes  6,  7. 

(2)  Order  of  Selling  Different  Lots.  —  See  note  2. 

(3)  When  Sale  En  Masse  Is  Proper.  —  See  note  5. 

5.  Bids  —  d.  Rejection  oe  Bids.  —  See  notes  7,  10. 

8.  Resale  upon  Failure  of  Successful  Bidder  to  Comply  with  Bid.  —  See 


11.  Suppression  of  Competition  or  Chilling  Bidding. —  See  note  6. 
Lawful  Combinations  to  Purchase  —  See  note  2. 

X.  Terms  of  Sale  —  3.  Requiring  Deposit.  —  See  note  4. 

XI.  Purchase  Money  —  1.  To  Whom  Payment  Should  Be  Made  — 

a.  Officer  Making  Sale.  —  See  notes  4,  6. 

984.  b.  Payment  to  Person  Not  Authorized  to  Receive  It.  — 
See  notes  2,  3. 


tion  Because  of  Want  of  Proper  Notice.  —  See 

Nevada  Nickel  Syndicate  v.  National  Nickel 
Co.,  103  Fed.  Rep.  391. 

Sale  Will  Not  Be  Set  Aside  After  a  Lapse  of 
Two  Years.  —  See  Quick  v.  Collins,  197  111.  391. 

971.  9.  Sale  Confirmed  Though  Notice  Irregular. 

—  Polhemus  v.  Priscilla,  (N.  J.  1903)  54  Atl. 
Rep.  141. 

11.  Immediate  Sale.  —  In  Cochran  v.  Fidelity- 
Trust,  etc.,  Co.,  (Ky.  1901)  62  S.  W.  Rep.  1038, 
it  was  held  that  the  court  did  not  abuse  its 
discretion  in  ordering  an  immediate  sale  of  the 
property. 

97tt.  17.  Place  for  Holding  Judicial  Sales 
Prescribed  by  Statute. — Godchaux  v.  Morris,  (C. 
C.  A.)  121  Fed.  Rep.  482. 

975.  6.  Power  of  Court  to  Direct  Either  Pub 
lie  or  Private  Sale.  —  Klapneck  v.  Keltz,  50  W. 
Va.  331,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  975. 

976.  1.  Presumption  that  Best  Price  Will  Ee 
Obtained  by  Sale  in  Parcels.  —  Palmour  v.  Roper, 
119  Ga.  10,  quoting  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  976. 

2.  Sale  Should  Be  in  Parcels  When  Practicable. 

—  Palmour  v.  Roper,  119  Ga.  10,  quoting  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  976. 

3.  Statutory  Requirement  of  Sale  in  Parcels.  — 
See  Mays  v.  Carman,  (Ky.  1902)  66  S.  W.  Rep. 
1019. 

4.  Discretion  of  Court.  —  Palmour  v.  Roper,  119 
Ga.  10,  quoting  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  976. 

Order  of  Court  Must  Be  Followed.  —  Smith  v. 
Sparks,  162  Ind.  270. 

6.  Discretion  of  Officer  — Palmour  v.  Roper,  119 
Ga.  10,  quoting  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  976.  • 

7.  Officer  Must  Sell  in  Manner  Calculated  to 
Produce  Best  Price. — Palmour  v.  Roper,  119  Ga. 
10,  quoting  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  976. 

977.  2.  Discretion  of  Officer.  —  Ex  p.  Cooley, 
69  S.  Car.  143. 

5.  Sale  May  Be  Made  En  Masse  Where  Value 
Would  Be  Impaired  by  Division.  — ■  Booher  v. 
Louisville,  (Ky.  1903)  76  S.  W.  Rep.  18. 


Where  property  is  accurately  described  in  the 
pleadings,  the  court  may  use  its  discretion  in 
deciding  whether  the  value  of  the  property 
would  be  impaired  by  selling  it  in  parcels. 
Wigginton  v.  Nehan,  (Ky.  1903)  76  S.  W.  Rep. 
196. 

Illustrative  Cases  in  Which  Sales  En  Masse 
Have  Been  Held  Proper. —  O'Kane  v.  Vinnedge, 
108  Ky.  34. 

978.  7.  All  Bids  Should  Be  Accepted.  — 

Carter  v.  Carter,  (Ky.  1902)  66  S.  W.  Rep.  624. 

In  Ohio  the  court  may  reject  a  bid  of  less 
than  two-thirds  the  appraised  value  of  the 
property,  however  small  the  deficiency  may  be. 
Thus,  a  deficiency  of  one-third  of  a  cent  has 
been  held  sufficient  to  justify  rejecting  the  bid. 
In  re  Specker,  5  Ohio  Dec.  586. 

10.  Officer  May  Demand  Immediate  Compliance 
with  Terms  of  Sale,  and  in  Default  Thereof  Resell 
Property  at  Once.  —  Carters.  Carter,  (Ky.  1902) 
66  S.  W.  Rep.  624. 

979.  9.  Resale  on  Failure  of  Successful  Bidder 
to  Comply  with  Bid.  —  Duchesne  v.  Collins,  16 
Quebec  Super.  Ct.  277. 

9§0.  6.  Sale  May  Be  Set  Aside.  —  See  Ryan 
v.  Wilson,  (N.  J.  1902)  52  Atl.  Rep.  993. 

981.  2.  Lawful  Combination.  —  Jolly  v.  Mu- 
tual L.  Ins.  Co.,  (Ky.  1901)  65  S.  W.  Rep. 
440. 

All  parties  interested  may  unite  to  chill  the 
bidding  for  the  reason  that  there  is  no  person 
left  to  be  defrauded.  Fairy  v.  Kennedy,  68  S. 
Car.  250. 

982.  4.  Deposit  by  Purchaser.  —  Green  v. 
Diezel,  (Neb.  1902)  92  N.  W.  Rep.  1004. 

983.  4.  Authority  of  Officer  to  Collect  Pur- 
chase Money.  —  Pulliam  v.  Tompkins,  99  Va. 
602. 

6.  In  Nebraska  the  sheriff  who  conducts  a  ju- 
dicial sale  is  required  by  statute  to  be  the  cus- 
todian of  the  purchase  price  until  the  confirma- 
tion of  the  sale.  Craw  v.  Abrams,  (Neb.  1903) 
94  N.  W.  Rep.  639. 

984.  2.  Purchaser  Not  Relieved  from  Liability 
by  Payment  to  Unauthorized  Person.  —  Craw  v. 
Abrams,  (Neb.  1903)  94  N.  W.  Rep.  639. 

3.  Payment  to  Commissioner  or  Receiver  Who 
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But  the  Court  May  Allow  a 


98.1.    2.  Method  of  Payment  —  a.  In  General- 

Bid  to  Be  Discharged  in  This  Manner.  —  See  note  5- 

3.  Bond  or  Security  for  Purchase  Money  —  a.  In  General.  —  See 

note  g. 

986.    See  note  I. 

988.  8.  Purchaser  Acquires  No  Title  or  Right  to  Deed  until  Compliance 
with  Terms  of  Sale.  —  See  note  3. 

989.  9.  Abatement  of  Price  —  b.  For  Outstanding  Taxes  or  Other 
Liens.  —  See  note  6. 

XII.  Confirmation  —  I.  Necessity  For.  —  See  note  8. 

9tl0.     Cases  Holding  Confirmation  Not  Necessary.  —  See  note  2. 

991.  2.  Who  May  Proceed  for  Confirmation.  —  See  notes  2,  3. 

4.  Time  for  Confirmation.  —  See  note  9. 

992.  6.  Discretion  of  Court.  —  See  notes  2,  3,  4. 

993.  9.  Effect  of  Confirmation  —  a.  Completing  Sale.  —  See  note  4. 

b.  Retroaction.  — See  note  7. 

c  Curing  of  Irregularities.  —  See  note  8. 

994.  XIII.  Objections  and  Setting  Aside  —  1.  Policy  of  Upholding 
Judicial  Sales.  —  See  note  3. 

990.  2.  Who  May  Object  — Effect  of  Failure  to  Object  to  Con- 
firmation. —  See  notes  2,  3. 

c.  Effect  of  Claiming  Proceeds  of  Sale.  —  See  note  4. 
4.  Grounds  of  Objection  —  b.  Fraud.  —  See  note  10. 


Has  Not  Given  Required  Bond.  —  Tompkins  v. 
Deyerle,  102  Va.  219. 
9*5.    5.  When  Bid  May  Be  Satisfied  by  Dis- 

charging  Liens. —  Campbell  v.  Gawlewicz,  (Neb. 
1902)  91  N.  W.  Rep.  569. 

9.  Purchaser  May  Be  Required  to  Give  Bond.  — 
Carter  v.  Carter,  (Ky.  1902)  66  S.  W.  Rep.  624. 

0§<J,  1.  Judgment  Creditors.  —  A  judicial 
sale  will  not  be  set  aside  because  a  judgment 
creditor  who  purchased  the  property  failed  to 
furnish  a  bond  for  a  sum  not  exceeding  the 
amount  of  his  judgment  debt.  Davidson  V. 
Dishman,  (Ky.  1900)  59  S.  W.  Rep.  326. 

9*W.  3.  Purchaser  Acquires  No  Title  or  Rights 
to  Deed  until  Terms  of  Sale  Are  Complied  With.  — 
Lamaire  v.  Filiatrault,  16  Quebec  Super.  Ct.  334. 

9S9.  6.  Tennessee  Rule.  —  In  Brown  v. 
Timmons,  110  Tenn.  148,  it  was  held  that  the 
taxes  due  on  land  sold  at  a  judicial  sale  should 
be  paid  out  of  the  purchase  price,  and  that 
such  payment  might  be  made  either  before  or 
after  the  confirmation  of  the  sale. 

8.  Necessity  for  Confirmation.  —  Goodin  v. 
Wilson,  114  Ky.  716. 

999.  2.  When  Confirmation  Not  Necessary.  — 
See  Crawford  v.  Woodward,  1  Tenn.  Ch.  274. 

99 1 .  2.  Parties  May  Proceed  for  Confirmation. 
—  See  Coltrane  v.  Baltimore  Bldg.,  etc.,  Assoc., 
126  Fed.  Rep.  839. 

3.  Successful  Bidder  May  Proceed  for  Confirma- 
tion. —  Coltrane  v.  Baltimore  Bldg.,  etc.,  Assoc., 
126  Fed.  Rep.  839;  Hazlewood  v.  Chrisman, 
(Tenn.  Ch.  1901)  62  S.  W.  Rep.  39. 

A  purchaser  at  a  judicial  sale  may  appeal 
from  an  order  confirming  o.r  refusing  to  con- 
firm the  sale.    Turnbull  v.  Mann,  09  Va.  41. 

0.  An  Order  of  Confirmation  May  Be  Made  at  an 
Adjourned  Term.  —  Mere  delay  in  having  a  sale 
confirmed  will  not  affect  the  power  of  the  court 
to  confirm  it,  where  the  rights  of  third  parties 
nre  not  involved.  Hazlewood  v.  Chrisman, 
(Tenn.  Ch.  1901)  62  S.  W.  Rep.  39. 


992.  2.  Discretion  of  Court. — Nevada  Nickel 
Syndicate  v.  National  Nickel  Co.,  103  Fed.  Rep. 
391;  Wilson  v.  Ford,  190  111.  614;  Townsend 
v.  Johnson,  10  Kan.  App.  547. 

3.  Court  Must  Exercise  Not  an  Arbitrary  but  a 
Sound  Legal  Discretion. —  Wilson  v.  Ford,  190 
111.  614;  Townsend  v.  Johnson,  10  Kan.  App. 
547- 

4.  Discretion  Governed  by  Established  Rules  of 
Practice  and  Principles  of  Law. — Wilson  v.  Ford, 
190  111.  614. 

993.  4.  Confirmation  Completes  Sale.  —  Cobe 

v.  Ricketts,  m  Mo.  App.  105. 

7.  Retroactive  Effect  of  Confirmation.  —  Ten- 
nessee Coal,  etc.,  R.  Co.  v.  Gardner,  131  Ala. 
599;  Murphy  v.  Hardee,  12  Ohio  Cir.  Dec.  837, 
22  Ohio  Cir.  Ct.  511. 

8.  Confirmation  Cures  Irregularities.  —  Nevada 
Nickel  Syndicate  v.  National  Nickel  Co.,  103 
Fed.  Rep.  391  ;  Klapneck  v.  Keltz,  50  W.  Va. 
331- 

994.  3.  Public  Policy  Requires  Stability  in 
Judicial  Sales. — Nevada  Nickel  Syndicate  v.  Na- 
tional Nickel  Co.,  103  Fed.  Rep.  391  ;  Ryan  v. 
Wil  son,  (N.  J.  1902)  52  Atl.  Rep.  993. 

990.  2.  Effect  of  Failure  to  Object  to  Con- 
firmation.—  Wigginton  v.  Nehan,  (Ky.  1903) 
76  S.  W.  Rep.  196;  Snyder  v.  McLanahan,  203 
Pa.  St.  55  ;  Klapneck  v.  Keltz,  50  W.  Va.  331  ; 
Radkc  v.  M.  Winter  Lumber  Co.,  114  Wis.  444. 

3.  Where  Purchaser  Was  Prevented  from  Object- 
ing in  Due  Time  by  Fraud,  Etc. —  Potvin  v. 
Denny  Hotel  Co.,  26  Wash.  309,  citing  17  Am. 
'nd  Eng.  Encyc.  of  Law  (2d  ed.)  996;  Klap- 
neck v.  Keltz,  50  W.  Va.  331. 

4.  Effect  of  Claiming  Proceeds  of  Sale.  — Potvin 
v.  Denny  Hotel  Co.,  26  Wash.  309,  Quoting  17 
Am.  and  Eng.  Enc  yc.  of  Law  (2d  ed.)  996. 

10.  Fraud  in  Appraisement  of  Property.  — 
A  judicial  sale  will  not  be  set  aside  because 
the  property  was  appraised  below  its  real  value 
unless  the  difference  between  the  real  value  and 
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997. 
998. 
999. 


lOOO. 

1 OO I . 

1 002. 
1 003. 

Sec  note 


Sec  note  I. 

c.  Surprise,  Accident,  or  Mistake.  —  See  notes  i,  2,  3. 

See  note  1. 

d.  Irregularities.  —  See  note  3. 
Misconduct  of  Officer.  —  See  note  6. 
Defect  of  Title.  —  See  note  2. 
Incumbrances.  —  See  note  4. 

Inadequacy  of  Price  —  (1)  General  Rule.  —  See  note  1. 

(2)  Gross  Inadequacy.  —  See  notes  I,  2. 

(3)  Inadequacy  of  Price  in  Connection  with  Otlicr  Circumstances. 


the  nppraiscd  value  of  the  property  was  so  great 
as  In  raise  t he  presumption  of  fraud.  Green  v. 
Paul,  60  Neb.  7. 

997.  1.  Sale  May  Be  Set  Aside  for  Fraud  — 

United  Slates.  —  Files  v.  Brown,  (C.  C.  A.)  124 
Fed.  Rep.  133. 

Alabama.  —  Helena  Coal  Co.  v.  Sibley,  132 
Ala.  651,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  997. 

Illinois.  —  Wilson  v.  Ford,  190  111.  614. 

Nebraska.  —  Kampman  v.  Nicewaner,  60  Neb. 
208. 

New  Jersey.  —  Ryan  v.  Wilson,  (N.  J.  1902) 
52  Atl.  Rep.  993. 

West  Virginia.  —  Springston  v.  Morris,  47  W. 
Va.  50.  , 

998.  1.  Surprise. —  Helena  Coal  Co.  v.  Sib- 
ley, 132  Ala.  65T,  quoting  17  Am.  and  Eng. 
Encyc.  or  Law  (2d  ed.)  998;  Wilson  v.  Ford, 
190  111.  614;  Springston  v.  Morris,  47  W. 
Va.  50. 

2.  Accident.  —  Helena  Coal  Co.  v.  Sibley,  132 
Ala.  651,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  998;  Files  v.  Brown,  (C.  C.  A.) 
124  Fed.  Rep.  133  ;  Kampman  v.  Nicewaner, 
60  Neb.  208. 

3.  Mistake. — Helena  Coal  Co.  v.  Sibley,  132 
Ala.  651,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  998;  Files  v.  Brown,  (C.  C.  A.) 
124  Fed.  Rep.  133:  Wilson  v.  Ford,  190  111. 
614;  Kampman  v.  Nicewaner,  60  Neb.  208;  Ex 
p.  Cooley,  69  S.  Car.  143. 

999.  1.  No  Relief  from  Consequences  of  In- 
excusable Neglect.  —  Helena  Coal  Co.  v.  Sibley, 
132  Ala.  651,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  999. 

3.  Confirmation  May  Be  Refused  on  Ground  of 
Irregularities. —  Ryan  v.  Wilson,  (N.  J.  1902) 
52  Atl.  Rep.  993. 

6.  Sale  May  Be  Set  Aside  for  Misconduct  of 
Officer,  —  Smith  v.  Sparks,  162  Ind.  270,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  999; 
Wilson  v.  Ford,  190  111.  614. 

In  Lee  v.  Texas,  etc.,  R.  Co.,  22  Tex.  Civ. 
App.  501,  the  sheriff  who  conducted  the  sale 
was  closely  connected  in  his  official  capacity 
with  the  purchaser.  The  sheriff  held  the  sale 
thirty  minutes  before  the  customary  time,  .thus 
preventing  the  agent  for  the  creditor  from  bid- 
ding on  the  property.  The  property  sold  for 
an  ircadeqinte  price,  and  it  was  held  that  the 
sale  should  be  set  aside. 

1000.  2.  Sale  Will  Not  Be  Set  Aside  After 
Confirmation.  —  Fox  v.  McGoodwin,  CKy.  1900) 
5*5  S.  W.  Ren.  515. 

4.  Sale  Not  Sot  Aside  in  Absence  of  Fabe  Ttenre- 
sentations  as  to  Title  or  Other  Fraud  or  Imposition. 


—  Hartman  v.  Pemberton,  24  Pa.  Super.  Ct. 

222. 

1001.  1.  Sale  Will  Not  Be  Set  Aside  on 
Account  of  Mere  Inadequacy  of  Price — United 
States.  —  Blanks  v.  Farmers'  L.  &  T.  Co.,  (C. 
C.  A.)  122  Fed.  Rep.  849,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1001  ;  Files  v. 
Brown,  (C.  C.  A.)  124  Fed.  Rep.  133. 

Alabama. —  Helena  Coal  Co.  v.  Sibley,  132 
Ala.  651. 

Georgia.  —  Palmour  v.  Roper,  119  Ga.  10. 

Illinois.  —  Wilson  v.  Ford,  190  111.  614; 
Quick  v.  Collins,  197  111.  391. 

Kansas.  —  Cowles  v.  Phcenix  Mut.  L.  Ins. 
Co.,  63  Kan.  883,  65  Pac.  Rep.  217. 

Kentucky. — -Carter  v.  Carter,  (Ky.  1902)  66 
S.  W.  Rep.  624 ;  Jolly  v.  Mutual  L.  Ins.  Co., 
(Ky.  1 901)  65  S.  W.  Rep.  440  ;  Booher  v.  Louis- 
ville, (Ky.  1903)  76  S.  W.  Rep.  18. 

New  Jersey.  —  Ryan  v.  Wilson,  (N.  J.  1902) 
52  Atl.  Rep.  993  ;  Porch  v.  Agnew  Co.,  66  N. 
J.  Eq.  232. 

South  Carolina.  —  Ex  p.  Cooley,  69  S.  Car. 
143,  citing  17  Am.  and  Eng  Encyc.  of  Law 
(2d  ed.)  tool 

West  Virginia.  — .  Schmertz  v.  Hammond,  51 
W.  Va.  408. 

1002.  1.  Sale  May  Be  Set  Aside  Where  In- 
adequacy So  Gross  as  to  Shock  Conscience.  — 
Blanks  v.  Farmers'  L.  &  T.  Co..  (C.  C.  A.)  122 
Fed.  Rep.  849,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1002;  Files  v.  Brown,  (C.  C. 
A.)  124  Fed.  Rep.  133;  Ryan  v.  Wilson,  (N.  J. 
1902)  52  Atl.  Rep.  093  :  Porch  v.  Agnew  Co., 
66  N.  J.  Eq.  232;  Schmertz  v.  Hammond,  51 
W.  Va.  408. 

2.  Sale  May  Be  Set  Aside  Where  Inadequacy  So 
Gross  as  to  Raise  Presumption  of  Fraud,  Etc.  — 
Georgia.  —  Palmour  v.  Roper,  119  Ga.  10. 

Illinois.  —  Quick  v.  Collins,  197  111.  391  ;  Wil- 
son v.  Ford,  190  111.  614. 

Neiv  Jersey.  —  Ryan  v.  Wilson,  (N.  J.  1902) 
52  Atl.  Rep.  903. 

West  Virginia.  —  Schmertz  v.  Hammond.  51 
W.  Va.  408. 

lOOJt.  2.  Inadequacy  of  Price,  in  Connection 
with  Other  Circumstances,  May  Cause  Setting 
Aside  of  Sale  —  United  States.  —  Blanks  v. 
Farmers'  L.  &  T.  Co.,  (C.  C.  A.)  122  Fed.  Rep. 
849. 

Illinois.  —  Wilson  v.  Ford,  190  Til.  614. 

Kansas.  —  Cowles  v.  Phcenix  Mut.  L.  Ins. 
Co..  63  Kan.  883,  65  Pac.  Rep.  217. 

Kentucky.  —  Rosenham  v.  Pottinger,  (Ky. 
7901)  60  S.  W.  Ren.  370:  Shuck  v.  Price.  (Ky. 
mm)  6n  S.  W.  Ren.  487;  B'Hymer  v.  Lund, 
(Ky.  1902)  69  S.  W.  Rep.  1079. 
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1005.  in.  Objections  to  Judgment  or  Proceedings  Leading  Up 
to  Order  of  Sale.  —  See  notes  4,  5. 

5.  Time  for  Objecting.  —  See  note  6. 

1006.  6.  Whether  Offer  of  Advance  Price  Is  Necessary.  —  See  note  3. 
1008.    8.  Offer  of  Advance  Price  as  a  Ground  for  Opening  Biddings  —  b.  In 

the  United  States  —  (3)  What  Advance  Will  Cause  Biddings  to  Be  Opened. 
See  note  I. 

1010.  XIV.  Rights  and  Liabilities  of  Purchasers — 1.  Title  Acquired 

—  a.  As  Against  Parties.  —  See  note  5. 

b.  As  Against  Third  Persons.  —  See  note  6. 

1011.  2.  Caveat  Emptor.  —  See  notes  1,  4. 

1013.    3.  Rules  Concerning  Liens  and  Incumbrances.  —  See  note  5. 

1016.  8.  Liability  on  Bid.  —  See  note  2. 

9.  Protection  Afforded  by  Judgment  or  Decree  of  Sale  —  a.  General 
Rule.  —  See  notes  3,  4. 

1017.  See  note  2. 

1018.  b.  When  the  Rule  Does  Not  Apply  —  (1)  Defect  of  Parties. 

—  See  note  3. 

1020.  10.  Appreciation  or  Depreciation  in  Value  of  Property  Between  Time 
of  Sale  and  Confirmation.  —  See  notes  1,  2. 

11.  As  to  Application  of  Proceeds  of  Sale.  —  See  note  4. 


South  Carolina.  —  Ex  p.  Cooley,  69  S.  Car. 
ijj,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1003. 

Texas.  —  Lee  v.  Texas,  etc.,  R.  Co.,  22  Tex. 
Civ.  App.  501. 

1005.  4.  Sale  Cannot  Be  Set  Aside  Because 
Judgment  or  Order  Erroneous.  —  Barnhart  v. 
Edwards,  128  Cal.  572. 

In  West  Virginia  it  is  provided  by  statute 
that  "  if  a  sale  of  property  be  made  under  a 
decree  or  order  of  a  court,  and  such  sale  be 
confirmed,  though  such  decree  or  order  be  after- 
wards reversed  or  set  aside,  the  title  of  the 
purchasers  at  such  sale  shall  not  be  affected 
thereby;  but  there  may  be  restitution  of  the 
proceeds  of  sale  to  those  entitled."  Frederick 
v.  Cox,  47  W.  Va.  14. 

5.  Objections  Tending  to  Impeach  Validity  of 
Judgment  or  Decree  or  Regularity  of  Proceedings 
Leading  Up  to  Order  of  Sale  Not  Admissible. 

-  May  v.  Ball,  (Ky.  1001)  60  S.  W.  Rep. 
722. 

6.  Objections  Must  Be  Made  Promptly.  —  Roth- 
child  v.  Memphis,  etc.,  R.  Co.,  (C.  C.  A.)  113 
Fed.  Rep.  476.  See  also  Henderson  v.  Kibbie, 
211  111.  556. 

IOOO.  3.  When  Advance  Price  Should  Be 
Offered  or  Guaranty  Against  Loss  or  Resale  Given. 

—  Wilson  v.  Ford,  190  111.  614;  Porch  v.  Agnew 
Co.,  66  N.  J.  Eq.  232  ;  Schmertz  v.  Hammond, 
51  W.  Va.  408,  citing  17  Am.  and  Eng.  Enc:yc. 
c?  Law  (2d  ed.)  1006. 

BOO*.  1.  Whether  Biddings  Shall  Be  Opened 
Ts  Within  Discretion  of  Court  to  Which  Advance 
0  ccr  Is  Made.  — ■  Auerbach  v.  Wolf,  22  App. 
Cas.  (D.  C.)  538. 

IOIO.  5.  All  the  Title  of  Parties  Passes.— 
Leet  v.  Armbrusler,  143  Cal.  663;  Goodin  v. 
Wilson,  114  Ky.  716. 

6.  The  Purchaser  Is  Conclusively  Held  to  Have 
Notice.  —  But  one  who  buys  land  at  a  judicial 
sale  is  protected  by  the  recording  act  against 
a  deed  of  whose  existence  he  had  neither  actual 
nor  constructive  notice.     Koch  v.   West,  118 


Iowa  468,  96  Am.  St.  Rep.  394 ;  Ousley  v. 
Bailey,  111  Ga.  783. 

1011.  1.  No  Warranty  in  Judicial  Sales. — 
Calvert  v.  Ash,  47  W.  Va.  480. 

4.  Rule  of  Caveat  Emptor  Applies  to  Judicial 
Sales.  —  Buchanan  v.  Edmisten,  (Neb.  igoi) 
95  N.  W.  Rep.  620  ;  Flanary  v.  Kane,  102  Va.  547. 

1012.  5.  Purchaser  of  Land  Sold  Subject  to 
Certain  Liens  at  a  Judicial  Sale  Is  Estopped  to 
Deny  Validity  of  Those  Liens.  —  Cottle  v.  Erie 
County,  57  N.  Y.  App.  Div.  443,  affirmed  173 
N.  Y.  S9i. 

1016.  2.  Liability  on  Bid.  —  Files  v.  Brown, 
(C.  C.  A.)  124  Fed.  Rep.  133;  Murphy  v. 
Hardee,  12  Ohio  Cir.  Dec.  837,  22  Ohio  Cir. 
Ct.  511  ;  Hartman  v.  Pemberton,  24  Pa.  Super. 
Ct.  222. 

3.  Purchaser  Chargeable  with  Notice  Whether 
Court  Had  Jurisdiction. —  Buchanan  v.  Edmisten, 
(Neb.  1901)  95  N.  W.  Rep.  620. 

4.  Purchaser  Protected  by  Judgment  or  Decree. 

—  Godchaux  v.  Morris,  (C.  C.  A.)  121  Fed. 
Rep.  482;  Haaf's  Interdiction,  52  La.  Ann. 
249;  Wilson  v.  Hoffman,  (N.  J.  1901)  50  Atl. 
Rep.  592. 

1017.  2.  Reversal  or  Vacation  of  Judgment 
Docs  Not  Invalidate  Sale  nor  Divest  Title  of 
Purchaser.  —  Blalcc  v.  Wolfe,  m  Ky.  S40,  08 
Am.  St.  Rep.  434;  Talbott  v.  Campbell,  (Ky. 
1902)  67  S.  W.  Rep.  53  ;  Klapneck  v.  Keltz,  50 
W.  Va.  331  ;  Frederick  v.  Cox,  47  W.  Va.  14. 

101*.  3.  Rule  Does  Not  Apply  Where  There 
Has  Been  a  Defect  of  Parties.  —  Havens  7'.  Pope, 
hi  Kan.  App.  299:  Thornton  v.  Thornton,  (Ky. 
1901)  64  S.  W.  Rep.  524. 

1020.  1.  Purchaser  Entitled  to  Benefit  of  Ap- 
preciation in  Value.  —  Murphy  v.  Hardee,  12 
Ohio  Cir.  Dec.  837,  22  Ohio  Cir.  Ct.  511. 

2.  Purchaser  Must  Bear  Loss  in  Case  of  De- 
preciation. —  Murphy  v.  Hardee,  12  Ohio  Cir. 
Dec.  837,  22  Ohio  Cir.  Ct.  511. 

4.  Purchaser  Not  Bound  to  See  to  Proper  Dispo- 
sition of  Proceeds.  Turnbull  v.  Mann,  99  Va. 
41. 
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1091*    12.  Circumstances  Entitling  Purchaser  to  Be  Relieved  from  Purchase 

— /.  Deficiency  in  Quantity  ok  Land  Sold.  — See  note  5. 

1093.  g.  Defect  in  Title  or  Incumbrances  —  (2)  In  the  United 
States.  —  See  notes  4,  5, 

l#33j    i,  1krk<;ularities.  —  See  note  9. 

I02I.  13.  Rights  upon  Setting  Aside  of  Sale  —  a.  Reimbursement.  — 
See  notes  2,  3,  5. 

b.  Compensation  eor  Improvements.  —  See  note  7. 
I  O •»."».    14.  Liabilities  upon  Setting  Aside  of  Sale.  —  See  note  1. 
1 02<».    XV.  Enforcement  of  Bid  —  2.  Resale  at  Bidder's  Risk  —  a.  In 
General.  — See  note  2. 

I  O'-JH.    3.  Attachment  for  Contempt.  —  See  note  9. 

4.  Independent  Action  to  Recover  Amount  of  Bid.  —  See  notes  1,  3. 

XVI.  The  Deed  —  I.  Necessity  For.  —  See  notes  5,  7. 
1031.    4.  Time  for  Making  Deed.  —  See  notes  5,  6. 
HV.V.l.    XVII.  Collateral  Impeachment  —  General  Rule.' — See  notes  6,  7. 


1021.  5.  Deficiency  in  Quantity  of  Land. — 

Fox  v.  McGoodwin,  (Ky.  1900)  56  S.  W.  Rep. 
5 '  5- 

1022.  4.  Purchaser  May  Be  Relieved  from 
Compliance  with  Bid  on  Account  of  Defect  in  Title 
or  Incumbrances  —  District  of  Columbia.  —  Mc- 
Caffrey v.  Little,  20  App.  Cas.  (D.  C.)  116. 

Louisiana.  —  Getman  v.  Harrison,  112  La. 
435- 

Nczv  York.  —  New  York  Security,  etc.,  Co.- 
v.  Schoenberg,  87  N.  Y.  App.  Div.  262,  affirmed 
177  N.  Y.  556;  Stephens  v.  Flammer,  (Supm. 
Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  278. 

Objection  to  Title  Must  Be  Substantial.  — 
McCaffrey  v.  Little,  20  App.  Cas.  (D.  C.)  116; 
Woolverton  v.  Stevenson,  52  La.  Ann.  1 147; 
I.cnehan  v.  St.  Francis  Xavier  College,  51  N. 
Y.  App.  Div.  535. 

In  Kentucky  the  rule  of  caveat  emptor  applies 
to  judicial  sales  of  real  property.  Fox  v.  Mc- 
Goodwin, (Ky.  1900)  56  S.  W.  Rep.  515. 

5.  No  Relief  if  Purchaser  Knew  or  Was  Charge- 
able with  Notice  of  True  State  of  Title.  —  Hart- 
man  v.  Pemberton,  24  Pa.  Super.  Ct.  222. 

1023.  9.  Irregularities  Not  Entitling  to  Re- 
lief. —  Sproule  v.  Davies,  171  N.  Y.  277. 

1021.  2.  Right  of  Purchaser  to  Return  of 
Purchase  Money.  —  Hall  v.  Dineen,  (Ky.  1904) 
83  S.  W.  Rep.  120;  Isham  v.  Sienknecht,  (Tenn. 
Ch.  1900)  59  S.  W.  Rep.  779.  See  also  Calvert 
v.  Ash,  47  W.  Va.  480. 

When  Owner  Cannot  Be  Required  to  Refund 
Purchase  Money  to  Purchaser.  —  Buchanan  v. 
Edmisten,  (Neb.  1901)  95  N.  W.  Rep.  620. 

3.  Interest  on  Purchase  Money, —  Hallw.  Dineen, 
(Ky.  1904)  83  S.  W.  Rep.  120. 

•5.  Purchaser  Is  Entitled  to  Be  Reimbursed  What 
He  Has  Paid  for  Taxes.  —  Hall  v.  Dineen,  (Ky. 
1904)  83  S.  W.  Rep.  120. 

7.  Right  to  Compensation  for  Improvements.  — 
Hall  v.  Dineen,  (Ky.  1904)  83  S.  W.  Rep. 
120. 

1025.  1.  Purchaser  Liable  for  Rents  and 

Profits.  —  Hall  v.  Dineen,  (Ky.  1904)  83  S.  W. 
Rep.  120. 

1026.  2.  Resale  at  Bidder's  Bfck.  —  Shirley 
v.  Shewmaker,  (Ky.  1901)  63  S.  W.  Rep.  11; 
Rowley  v.  Feldman,  84  N.  Y.  App.  Div.  400  ; 
Murphy  v.  Hardee,  12  Ohio  Cir.  Dec.  837,  22 
Ohio  Cir.  Ct.  511. 

In  Oakley  v.  Howison,  131  Ala.  505,  it  was 


held  that  if  the  highest  bidder  at  a  judicial  sale 
entirely  defaulted  with  his  bid,  the  court  might 
order  a  resale  of  the  property  without  giving 
him  notice  and  he  would  still  be  liable  for 
any  loss,  but  that  if  he  attempted  to  comply 
with  his  bid  by  furnishing  sureties  who  subse- 
quently proved  worthless,  he  was  entitled  to 
notice  of  the  proceedings  in  order  to  fasten 
liability  upon  him. 

102S.  9.  Attachment  for  Contempt.  —  Rowley 
v.  Feldman,  84  N.  Y.  App.  Div.  400  ;  Murphy  v. 
Hardee,  12  Ohio  Cir.  Dec.  837,  22  Ohio  Cir. 
Ct.  511. 

1029.  1.  Independent  Action.  —  Murphy  v. 
Hardee,  12  Ohio  Cir.  Dec.  837,  22  Ohio  Cir.  Ct. 
5". 

3.  Action  for  Damages. —  Murphy  v.  Hardee, 
12  Ohio  Cir.  Dec.  837,  22  Ohio  Cir.  Ct.  511; 
Hartman  v.  Pemberton,  24  Pa.  Super.  Ct. 
222. 

5.  Goodin  v.  Wilson,  114  Ky.  716,  quoting  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1029. 

7.  Only  Equitable  Title  Prior  to  Execution  of 
Deed.  —  Goodin  v.  Wilson,  114  Ky.  716,  quoting 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1029; 
International  Wood  Co.  v.  National  Assur.  Co., 
99  Me.  415,  105  Am.  St.  Rep.  288. 

In  Cobe  v.  Ricketts,  11 1  Mo.  App.  185,  it  was 
held  that  a  conveyance  after  the  confirmation 
of  a  judicial  sale  was  necessary  to  pass  the 
legal  title  to  real  estate,  but  that  the  title  to 
personal  property  might  pass  by  delivery  after 
the  confirmation  of  the  sale. 

1031.  5.  Deed  Made  After  Sale  Reported  and 
Confirmed.  —  The  sheriff  cannot  compel  a  pur- 
chaser at  a  judicial  sale  to  accept  a  deed  until 
the  sale  is  confirmed.  Polhemus  v.  Priscilla, 
(N.  J.  1903)  54  Atl.  Rep.  141. 

6.  Executed  Only  Alter  Purchase  Money  Paid. 
—  Hartman  v.  Pemberton,  24  Pa.  Super.  Ct. 
222. 

1033.  6.  Collateral  Attack  Permissible  Where 
Jurisdiction  Lacking. — AJJbersw,  Kozeluh,  (Neb. 
'903)  94  N.  W.  Rep.  521  ;  Waldron  v.  Harvey, 
54  W.  Va.  608,  102  Am.  St.  Rep.  959. 

7.  Rule  Against  Collateral  Impeachment.  — 
Fisher  v.  Lefferts,  105  Fed.  Rep.  711  :  Cobe  v. 
Ricketts,  111  Mo.  App.  105;  Dryden  v.  Par- 
rotte,  61  Neb.  339;  Killough  v.  Warren,  (Tenn. 
Ch.  1899)  58  S.  W.  Rep.  898;  Johnson  v.  Ev- 
ans, 1  Tenn.  Ch.  App.  603. 
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1 034.  XVIII.  Redemption  —  1.  Right  of  Redemption  Based  on  Statute.  — ■ 

See  note  2. 

1 O3o.  4.  Who  May  Redeem  —  Classes  upon  Whom  the  Right  Is  Conferred.  —  See 

note  8. 

1030.  7.  Effect  of  Redemption.  —  See  note  5. 

JUNCTION.  —  See  note  1 1. 

1037.  JUNIOR.  —  See  note  1. 

1038.  [JUNK  —  JUNK  DEALER.  —  See  note  a.] 
JUNK  SHOP.  —  See  note  1. 


1031.  2.  Law  in  Force  at  Time  of  Sale 
Governs.  — •  Leet  v.  Armbruster,  143  Cal.  663, 
i  itiug  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1034. 

1035.  8.  To  Whom  Right  of  Redemption  Ex- 
tends. —  Smith  v.  Sparks,  162  Ind.  270. 

1036.  5.  Effect  of  Redemption.  —  Leet  v. 
Armbruster,  143  Cal.  663. 

11.  The  Junction  of  Two  Streets  was  held  to 
include  in  a  general  sense  the  open  space 
made  where  these  highways  met  as  it  would 
appear  to  one  on  the  ground  there,  and  not 
to  mean  a  fixed  mathematical  point.  Wood 
v.  Stafford  Springs,  74  Conn.  437. 

1037.  1.  No  Part  of  Name.  —  Davids  v. 
People,  192  111.  176;  Bonardo  v.  People,  182  111. 


411;  State  v.  Dankwardt,  107  Iowa  704;  Hunt 
v.  Searcy,  167  Mo.  158;  Windom  v.  State,  44 
Tex.  Crim.  514;  Wesley  v.  State,  45  Tex. 
Crim.  64. 

Indictment.  — Wesley  v.  State,  45  Tex.  Crim.  64. 

1038.  Junk  —  Second-hand  Bottles  Not 
Junk  under  Tariff  Act. — •  Carberry  v.  U.  S.,  116 
Fed.  Rep.  773. 

A  Junk  Dealer  is  one  who  deals  in  old  metals, 
ropes,  rags,  etc.,  but  one  who  buys  to  sell  again 
from  carriage  manufacturers  odds  and  ends  of 
new  iron  left  over  is  not  a  junk  dealer.  Com. 
V.  Ringold,  182  Mass.  308. 

1.  License.  —  Com.  v.  Ringold,  182  Mass.  308, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1038. 


JURISDICTION. 


By  E.  C.  Ellsbree. 

1041.   I.  Definition.  —  See  note  2. 
101*1.   III.  Effect   of   Possession  and 

1,  General  Rules  —  Effect  of  Possession  of  Jurisdiction.  — 


Want  of 

See  note  6. 


Jurisdiction  — 


1041.  2.  Approved  Definition.  —  Bennetts. 
Wilson,  133  Cal.  379,  85  Am.  St.  Rep.  207; 
Michigan  Trust  Co.  v.  Probasco,  29  Ind.  App. 
109;  Spencer  v.  Spencer,  31  Ind.  App.  321,  99 
Am.  St.  Rep.  260;  Myers  v.  Pedigo,  (Ky.  1903) 
72  S.  W.  Rep.  734. 

Complete  Jurisdiction  includes  not  only  the 
power  to  hear  and  determine,  but  the  power 
to  enforce  the  determination.  State  v.  North 
American  Land,  etc.,  Co.,  106  La.  621,  87  Am. 
St.  Rep.  309. 

IO  1-2.  6.  When  There  Is  Jurisdiction  Judg- 
ments May  Not  Be  Collaterally  Attacked — ■  United 
States.  —  Haug  v.  Great  Northern  R.  Co.,  (C. 
C.  A.)  102  Fed.  Rep.  74;  Phelps  v.  Mutual 
Reserve  Fund  L.  Assoc.,  (C.  C.  A.)  112  Fed. 
Rep.  453,  affirmed  190  U.  S.  147;  Hatcher  v. 
Hcndrie,  etc.,  Mfg.,  etc.,  Co.,  (C.  C.  A.)  133 
Fed.  Rep.  267  ;  Groton  Bridge,  etc.,  Co.  v.  Gark 
Pressed  Brick  Co.,  (C.  C.  A.)  136  Fed.  Rep.  27. 

Alabama.  —  Logan  v.  Central  Iron,  etc.,  Co., 
139  Ala.  548. 

Arkansas.  —  Beasley  v.  Equitable  Securities 
Co.,  (Ark.  1904)  84  S.  W.  Rep.  224. 

California.  —  People  v.  Pern's  Irrigation 
Dist.,  132  Cal.  289;  Crane  v.  Cummings,  137 
Cal.  201  ;  McHatton  v.  Rhodes,  143  Cal.  275, 
101  Am.  St.  Rep.  125;  Howe  v.  Southrey,  144 
Cal.  767;  Koehler  v.  Holt  Mfg.  Co.,  146  Cal. 
335- 


Colorado.  —  Venner  v.  Denver  Union  Water 
Co.,  15  Colo.  App.  495;  Harter  v.  Shull,  17 
Colo.  App.  162;  People  v.  McKelvey,  19  Colo. 
App.  131  ;  Powell  v.  National  Bank  of  Com- 
merce, 19  Colo.  App.  57. 

Georgia.  —  Milner  v.  Neel,  114  Ga.  118; 
Heath  v.  Miller,  117  Ga.  854. 

Illinois.  —  Clark  v.  Glos,  180  111.  556,  72  Am. 
St.  Rep.  223  ;  James  White  Memorial  Home  v. 
Price,  195  111.  279;  Thompson  v.  People,  207 
111.  334;  Brown  v.  Schintz,  109  III.  App.  598; 
Kanorowski  v.  People,  113  111.  App.  468. 

Indiana.  —  Winslow  v.  Green,  155  Ind.  368; 
Baltimore,  etc,  R.  Co.  v.  Jackson  County,  156 
Ind.  260;  Lee  v.  McClelland,  157  Ind.  84; 
Soules  v.  Robinson,  158  Ind.  97,  92  Am.  St.  Rep. 
301:  Emerick  v.  Miller,  159  Ind.  317;  Oster 
v.  Broe,  161  Ind.  113;  Spencer  v.  Spencer,  31 
Ind.  App.  321,  99  Am.  St.  Rep.  260;  Godfrey 
v.  White,  32  Ind.  App.  265 ;  Ellison  v.  Bran- 
strator,  34  Ind.  App.  410. 

Iowa.  —  English  v.  Otis,  125  Iowa  555. 

Kansas.  —  Qevenger  v.  Figley,  68  Kan.  699. 

Kentucky.  —  Bitzer  v.  Mcrcke,  111  Ky.  299; 
Myers  v.  Pedigo,  (Ky.  1903)  72  S.  W.  Rep. 
734;  Bohannon  v.  Tabbin,  (Ky.  1903)  76  S.  W. 
Rep.  46;  Cumberland  Bank  v.  Simpson,  {Ky. 
1903)  77  S.  W.  Rep.  695. 

Michigan.  —  Morley  v.  Stringer,  133  Mich. 
690. 
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I  O Hi.  Effect  of  Want  of  Jurisdiction.  —  See  note  2. 
1050.    4.  Foreign  Judgments.  —  See  notes  5,  6. 

5.  Proceedings  by  Attachment.  —  See  notes  7,  8. 
!<►."»  1 .    6.  Garnishment  Proceedings.  —  See  note  2. 


Minnesota, —  Schmitt  v.  Dahl,  88  Minn.  506. 

Missouri.  — ■  State  v.  Brandhorst,  156  Mo.  457, 
;.j  Am.  St.  Rep.  538;  In  re  Judy,  166  Mo.  13; 
Van  Stewart  v.  Miles,  105  Mo.  App.  242;  Bren- 
nan  v.  Maule,  108  Mo.  App.  336;  Wilson  v. 
Coleman,  88  Mo.  App.  564. 

Nebraska.  —  Dryden  v.  Parrotte,  61  Neb. 
339  ;  Fraaman  v.  Fraaman,  64  Neb.  472,  97  Am. 
St.  Rep.  650;  Toogood  v.  Russell,  (Neb.  1902) 
91  N.  W.  Rep.  249;  Miles  v.  Ballantine,  (Neb. 
1903)  93  N.  W.  Rep.  708;  Cizek  v.  Cizek, 
(Neb.  1903)  96  N.  W.  Rep.  657  ;  Banking  House 
V.  I 'ukes,  (Neb.  1903)  97  N.  W.  Rep.  805; 
Bussing  v.  Taggart,  (Neb.  1905)  103  N.  W. 
Rep.  430. 

New  Jersey.  —  Podesta  v.  Binns,  (N.  J.  1905) 
60  Atl.  Rep.  815. 

North  Carolina.  —  Earp  v.  Minton,  138  N. 

Car.  202. 

North  Dakota.  —  Nichols,  etc.,  Co.  v.  Paul- 
son, 10  N.  Dak.  440. 

Ohio.  —  Gaw  v .  Glassboro  Novelty  Glass  Co., 
11  Ohio  Cir.  Dec.  32,  20  Ohio  Cir.  Ct.  416. 

Oklahoma.  —  Smith  v.  Finger,  (Okla.  1905) 
79  Pac.  Rep.  759. 

Pennsylvania.  —  Plains  Tp.'s  Appeal,  206  Pa. 
St.  556;  Haines  v.  Hall,  209  Pa.  St.  104; 
Toomey  v.  Rosansky,  11  Pa.  Super.  Ct.  506. 

South  Carolina.  —  McCullough  v.  Hicks,  63 
S.  Car.  542. 

South  Dakota.  —  Green  v.  Sabin,  12  S.  Dak. 
496. 

Tennessee.  —  Killough  v.  Warren,  (Tenn.  Ch. 
1899)  58  S.  W.  Rep.  898. 

Texas.  —  Burns  v.  Barker.  31  Tex.  Civ.  App. 
82;  Hartford  F.  Ins.  Co.  v.  King,  31  Tex.  Civ. 
App.  636 ;  Floyd  v.  Watkins,  34  Tex.  Civ.  App. 
3;  Scudder  v.  Cox,  35  Tex.  Civ.  App.  416; 
Campbell  v.  Upson,  (Tex.  Civ.  App.  1904)  81 
S.  W.  Rep.  538.. 

Virginia.  —  Turnbull  v.  Mann,  99  Va.  41. 

Washington.  —  Noerdlinger  v.  Huff,  31  Wash. 
360  ;  Budlong  v.  Budlong,  32  Wash.  672. 

West  Virginia.  —  St.  Lawrence  Boom,  etc., 
Co.  v.  Holt,  si  W.  Va.  352. 

Wisconsin.  —  Harrigan  v.  Gilchrist,  121  Wis. 
•  27. 

Default  Judgment. — Where  the  court  has  juris- 
diction to  enter  a  default,  a  judgment  on  de- 
fault is  as  conclusive  against  collateral  attack 
as  anv  other  form  of  judgment.  Ruppin  v. 
McLachlan,  122  Iowa  343. 

1046.  2.  Judgments  and  Decrees  Without 
Jurisdiction  Void  in  All  Courts — United  States. 
—  Ritchie  V.  Sayers,  100  Fed.  Rep.  520  ;  Phn-nix 
Bridge  Co.  v.  Castleberry,  (C.  C.  A.)  131  Fed. 
Rep.  175. 

California.  —  Parsons  v.  Weis,  144  Cal.  410. 

Colorado.  —  Venner  v.  Denver  Union  Water 
Co.,  15  Colo.  App.  495. 

Georgia.  —  Heath  v.  Miller,  117  Ga.  854; 
Jones  v.  Smith,  120  Ga.  642. 

Illinois.  —  Desnoyers  Shoe  Co.  v.  Litchfield 
First  Nat.  Bank,  188  111.  312- 

Indiana.  —  Spencer  v.  Spencer,  31  Ind.  App. 
321,  99  Am,  St.  Rep.  260. 


loiva. —  Thornily  v.  Prentice,  121  Iowa  89, 
100  Am.  St.  Rep.  317;  Beeman  v.  Kitzman,  124 
Iowa  86. 

Kansas.  —  Bowman  v.  Hazen,  69  Kan.  682. 

Louisiana.  —  Decuir  v.  Decuir,  105  La.  481. 

Maine.  —  Winslow  v.  Troy,  97  Me.  130. 

Missouri.  —  Caffery  v.  Choctaw  Coal,  etc., 
Co.,  f)S  Mo.  App.  174;  Jewett  V.  Boardman, 
181  Mo.  647. 

Montana'.  —  Burke  v.  Inter-State  Sav.,  etc., 
Assoc  ,  2}  Mont.  315,  87  Am.  St.  Rep.  416. 

Nebraska.  —  Fogg  v.  Ellis,  61  Neb.  829;  Aid- 
rich  v.  Steen,  (Neb.  1904)  100  N.  W.  Rep. 
311;  Omaha  Nat.  Bank  v.  Robinson,  (Neb. 
1905)  102  N.  W.  Rep.  613. 

New  York.  —  Berridge  v.  Shults,  (Supm.  Ct. 
Spec.  T.;  32  Misc.  (N.  Y.)  444. 

Ohio.  —  Bailey  v.  Young,  11  Ohio  Cir.  Dec. 
257,  20  Ohio  Cir.  Ct.  546. 

Pennsylvania.  — ■  See  dissenting  opinion  of 
Mestrezat,  J.,  in  Com.  v.  Barnett,  199  Pa.  St. 
161,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1046. 

South  Carolina.  —  McCullough  v.  Hicks,  63 
S.  Car.  542. 

Texas.  —  Moore  v.  Perry,  (Tex.  Civ.  App. 
1900)  56  S.  W.  Rep.  120;  Missouri,  etc.,  R.  Co. 
v.  Chenault,  24  Tex.  Civ.  App.  481  ;  Newman 
v.  Mackey,  (Tex.  Civ.  App.  1904)  83  S.  W. 
Rep.  31. 

West  V'rginia.  —  Waldron  v.  Harvey,  54 
W.  Va.  608,  102  Am.  St.  Rep.  959. 

Wisconsin.  —  Harrigan  v.  Gilchrist,  121  Wis. 
127. 

In  Order  to  Make  a  Judgment  Void  Collaterally, 

either  legal  organization  of  the  tribunal,  or 
jurisdiction  over  the  subject-matter,  or  juris- 
diction over  the  person  must  be  wanting. 
Wood  v.  Mobile,  99  Fed.  Rep.  615,  affirmed  (C. 
C.  A.)  107  Fed.  Rep.  846.  See  also  State  v. 
Cloudt,  (Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  415. 

1050.  5.  Wood  v.  Mobile,  99  Fed.  Rep. 
615,  affirmed  (C.  C.  A.)  107  Fed.  Rep.  846; 
Harter  v.  Shull,  17  Colo.  App.  162;  American 
Mut.  L.  Ins.  Co.  v.  Mason,  159  Ind.  15; 
American  Trading,  etc.,  Co.  v.  Gottstein,  123 
Iowa  267;  Longueville  v.  May,  115  Iowa  709; 
Coveney  v.  Phiscator,  132  Mich.  258;  Garvey 
v.  U.  S.  Fidelity,  etc.,  Co.,  77  N.  Y.  App.  Div. 
39 1. 

6.  Phoenix  Bridge  Co.  v.  Castleberry,  (C.  C. 
A.)  131  Fed.  Rep.  17s;  Cooper  v.  Brazelton. 
(C.  C.  A.)  135  Fed.  Rep.  476;  Clark  v.  Ogilvie, 
111  Ky.  181;  Boyle  v.  Musser-Sauntry  Land, 
etc.,  Co.,  88  Minn.  456,  97  Am.  St.  Rep.  538  ; 
Commonwealth  Mut.  F.  Ins.  Co.  v.  Hayden.  61 
Neb.  454;  Matter  of  Norton,  (Surrogate  Ct.) 
32  Misc.  (N.  Y.)  224. 

7.  Judgments  in  Attachment  Suits.  —  Rogers 
v.  Ingersoll,  103  N.  Y.  App.  Div.  490;  Schlosser 
v.  Beemer,  40  Oregon  412. 

8.  Duxbury  v.  Dahle,  78  Minn.  427,  79  Am. 
St.  Rep.  408. 

1051.  2.  Cleveland  Co-operative  Stove  Co. 
v.  Mehling,  n  Ohio  Cir.  Dec.  400,  21  Ohio 
Cir.  Ct,  60, 


864 


Vol.  XVII. 


JURISDICTION. 


1051-1055 


1051.  7.  Proceedings  in  Execution.  —  See  note  7. 

1052.  8.  Bankruptcy  and  Insolvency  Proceedings. —  See  notes  5,  6,  7. 

10.  Foreclosure  Proceedings.  —  See  note  9. 

11.  Eminent  Domain  Proceedings.  —  See  note  13. 

1053.  12.  Tax  Proceedings.  —  See  notes  2,  3,  4,  6,  7,  8,  9. 

13.  Orders  and  Decrees  of  Probate  Courts  —  Same  —  With  Jurisdiction. 
—  See  notes  ti,  13,  14,  15. 

1054.  See  notes  1,  2,  4,  5,  7. 

1055.  Same  —  Without  Jurisdiction.  —  See  notes  I,  3. 

14.  Guardians'  Sales.  — ■  See  note  8. 
16.  Justices'  Courts.  —  See  note  12. 


1051.  7.  Same  —  Effect  of  Errors  or  Irregular- 
ities in  the  Execution  Proceedings.  —  Howard  v. 
Corey,  126  Ala.  283  ;  Trowbridge  v.  Cunningham, 
63  Kan.  847;  Christy  t>.  Springs,  11  Okla.  710; 
Bludworth  v.  Poole,  21  Tex.  Civ.  App.  551  ; 
Smith  v.  Olsen,  23  Tex.  Civ.  App.  458  ;  Fulker- 
son  v.  Taylor,  102  Va.  314. 

1052.  5.  Roberts  v.  Fernald,  72  N.  H.  198. 

6.  Young  v.  Sievenscn,  73  Ark.  480;  J.  I. 
Case  Threshing  Mach.  Co.  v.  Sires,  21  Wash. 
322. 

7.  German  American   Bank  v.   Powell,  121 
Wis.  575. 

9.  Decrees  of  Mortgage  Foreclosure.  —  Hager 
v.  Astorg,  145  Cal.  548,  104  Am.  St.  Rep.  68  ; 
Clevenger  v.  Figley,  68  Kan.  699 ;  Barrett  v. 
Eastham,  28  Tex.  Civ.  App.  189;  Rohrer  v. 
Snyder,  29  Wash.  199. 

13.  Decisions  and  Judgments  in  Eminent  Do- 
main Proceedings.  —  South  Chicago  City  R.  Co. 
v.  Chicago,  196  111.  490;  Weiland  v.  Ashton, 
(S.  Dak.  1904)  100  N.  W.  Rep.  737;  Davidson 
v.  Texas,  etc.,  R.  Co.,  29  Tex.  Civ.  App.  54 ; 
Chesapeake,  etc.,  R.  Co.  v.  Washington,  etc., 
R.  Cc,  99  Va.  715. 

1053.  2.  Assessment  of  Taxes.  — ■  Flint  Land 
Co.  v.  Godkin,  136  Mich.  668;  Warren  v.  Man- 
warring,  173  Mo.  21  ;  Matter  of  Adler,  76  N. 
Y.  App.  Div.  571. 

3.  Action  of  State  Board  of  Equalization.  — 
State  v.  Western  Union  Tel.  Co.,  165  Mo.  502. 
But  see  Hart  v.  Smith,  159  Ind.  182. 

4.  Judgments  in  Tax  Proceedings.  —  Munroe 
v.  Winegar,  128  Mich.  309;  Tromble  v.  Hoff- 
man, 130  Mich.  676;  Stevenson  v.  Black,  168 
Mo.  549;  Neely  v.  Buchanan,  (Tenn.  Ch.  1899) 
54  S.  W.  Rep.  995. 

6.  Arbuckle  v.  Matthews,  73  Ark.  27. 

7.  Warren  v.  Auditor-Gen.,  131  Mich.  263. 

8.  Hart  v.  Smith,  159  Ind.  182. 

9.  Tromble  v.  Hoffman,  130  Mich.  676;  Con- 
don v.  Galbraith,  106  Tenn.  14  ;  Green  v.  Rob- 
ertson, 30  Tex.  Civ.  App.  236. 

1 1 .  Decrees  Admitting  Wills  to  Probate.  —  Mor- 
rison v.  Fletcher,  (Ky.  1905)  84  S.  W.  Rep.  548; 
Kentucky  Land,  etc.,  Co.  v.  Crabtree,  113  Ky. 
922;  Leslie  v.  Maxey,  (Ky.  1902)  67  S.  W. 
Rep.  839;  Ward  v.  Logan  County,  12  Okla.  267; 
Laufer  v.  Powell,  30  Tex.  Civ.  App.  604. 

13.  Decrees  Setting  Aside  Wills.  — ■  Bohannon 
v.  Tabbin,  (Ky.  1903)  76  S.  W.  Rep.  46. 

14.  Decrees  Granting  Letters  Testamentary  or 
of  Administration  —  Alabama.  —  Bromberg  v. 
Sands,  127  Ala.  411. 

Illinois.  — -  Salomon  v.  People,  191  111.  290. 
Iowa.  —  Beresford  V.  American  Coal  Co.,  124 
Iowa  34. 
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Kansas.  —  Ewing  v.  Mallison,  65  Kan.  484, 
93  Am.  St.  Rep.  299. 

Michigan. —  Ormsbee  v.  Piper,  123  Mich. 
265. 

New  York.  —  Van  Gaasbeek  v.  Staples,  85 
N.  Y.  App.  Div.  271,  affirmed  177  N.  Y.  524. 

Pennsylvania.- — -  Ubil  v.  Miller,  16  Pa.  Super. 
Ct.  497. 

South  Carolina.  —  In  re  Mayo,  60  S.  Car. 
401. 

Tennessee.  —  Kendrick  v.  Mason,  (Tenn.  Ch. 
1901)  62  S.  W.  Rep.  359. 

15.  Orders  or  Decrees  Directing  Sale  of  Decedent's 
Property  — Arkansas.  ■ — -Washington  v.  Govan, 
73  Ark.  612. 

Georgia.  —  Adams  v.  Adams,  113  Ga.  824. 
Illinois. — ■  Frothingham  v.  Petty,  197  111.  418; 
Reinhardt  v.  Seaman,  208  111.  448. 

Indiana.  —  Watkins  v.  Lewis,  153  Ind.  648. 
Nebraska.  —  Haight  v.   Hayes,   (Neb.  1902) 
92  N.  W.  Rep.  297. 

New  Jersey.  —  Hohokus  Tp.  v.  Erie  R.  Co., 
65  N.  J.  L.  353- 

North  Carolina.  —  Smith  v.  Huffman,  132  N. 
Car.  600. 

Texas.  —  Boslet  v.  Thomas,  35  Tex.  Civ.  App. 
144. 

1054.  1.  Davis  V.  Martin,  (C.  C  A.)  113 
Fed.  Rep.  6. 

2.  Orders  Allowing  or  Disallowing  Claims 
Against  Estate  of  Decedent.  —  James  v.  Gibson, 
73  Ark.  440. 

4.  Orders  Allowing  Settlement  by  and  Discharg- 
ing Executors  or  Administrators.  —  Bonner  v. 
Gorman,  71  Ark.  480. 

5.  Decrees  Appointing  or  Removing  Guardians. 

—  Flynn  v.  Hancock,  35  Tex.  Civ.  App. 
395- 

7.  Orders  and  Decrees  of  Probate  Generally.  — 

Stambach  v.  Emerson,  (Cal.  1902)  69  Pac.  Rep. 
856,  139  Cal.  282;  Tobin  v.  Larkin,  187  Mass. 
279  ;  State  v.  Shipman,  87  Mo.  App.  569  ;  Colby 
v.  Toledo,  12  Ohio  Cir  Dec.  347,  22  Ohio  Cir. 
Ct.  732;  Lawrey  v.  SterliiiTf,  41  Oregon  518; 
Hines  v.  Givens,  29  Tex.  Civ.  App.  517. 

1055.  1.  Decrees  and  Orders  of  Probate  Courts 
Without  Jurisdiction. — Winslow  v.  Troy,  97  Me. 
130. 

3.  Decrees  Granting  Letters  of  Administration. 

—  Nash  v.  Sawyer,  114  Iowa  742. 

8.  Greer  v.  Ford.  31  Tex.  Civ.  App.  389. 
12.  Brush  v.  Smith,  141  Cal.  466 ;  Cole  v. 

Potter,  135  Mich.  326,  106  Am.  St.  Rep.  398; 
Purdy  v.  Law,  132  Mich.  622;  Livingston  v. 
Allen,  83  Mo.  App.  294 ;  Rankin  v.  Hooks, 
(Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  1005; 
Nocrdlinger  v.  Huff,  31  Wash.  360. 


i  <>.►<;  1000 


JIWISMCTION. 


Vol.  XVII. 


1056.  18. 

19. 
20. 

1 0.17.  22. 

23. 
24. 

1058.  27. 

28. 

See  note  io. 
I  O.V.I.  31. 

note  3. 

32. 
33. 

12,  13. 

1060.  IV. 

See  notes  r,  2. 


Proceedings  of  Courts  Martial.  —  See  notes  4,  5. 

Special  Tribunals.  —  See  notes  6,  9. 

Land  Officers'  Rulings  and  Decisions.  —  See  note  14. 

Adoption  Proceedings.  —  See  note  2. 

Partition  Proceedings.  —  See  notes  5,  6. 

Divorce  Proceedings.  —  See  note  7. 

As  Affecting  the  Right  to  a  Writ  of  Prohibition,  —  See  note  6. 
As  Affecting  the  Right  to  Enjoin  the  Collection  of  a  Judgment.  — 

As  Affecting  the  Liability  of  Officers  Levying  Executions.  —  See 

As  Affecting  the  Liability  for  Contempt.  —  See  note  9. 

As  Affecting  the  Right  to  a  Writ  of  Habeas  Corpus.  —  See  notes 

Essential  Constituents  of  Jurisdiction — 1.  In  General. — 


1056.  4.  In  re  Brodie,  (C.  C.  A.)  128  Fed. 
Rep.  665. 

5.  McClaughry  v.  Deming,  186  U.  S.  49. 

6.  Special  Tribunals.  —  Green  v.  Shanklin,  24 
Ind.  App.  608;    Heman  v.  Allen,  156  Mo.  534. 

9.  San  Mateo  County  v.  Coburn,  (Cal.  1900)  63 
Pac.  Rep.  78;  Helmes  v.  Bell,  155  Ind.  502; 
Illinois  Cent.  R.  Co.  v.  Swalm,  83  Miss.  631; 
Kelley  v.  State,  46  Tex.  Crim.  23. 

14.  Peyton  v.  Desmond,  (C.  C.  A.)  129' 
Fed.  Rep.  1  ;  Paterson  v.  Ogden,  141  Cal. 
43.  99  Am.  St.  Rep.  31  ;  Small  v.  Rakestraw,  28 
Mont.  413;  Graham  v.  Great  Falls  Water 
Power,  etc.,  Co.,  30  Mont.  393. 

1057.  2.  Decrees  of  Adoption.  —  Matter  of 
McKeag,  141  Cal.  403,  99  Am.  St.  Rep.  80; 
Crocker  v.  Balch,  104  Tenn.  6. 

5.  Mesnager  v.  De  Leonis,  140  Cal.  402. 

6.  Decuir  v.  Decuir,  105  La.  481. 

7.  Decrees  of  Divorce.  —  France  v.  France,  79 
N.  Y.  App.  Div.  291. 

105§.  6.  Finley  v.  Moose,  (Ark.  1905)  85 
S.  W.  Rep.  238;  Schubach  v.  McDonald,  179 
Mo.  163,  101  Am.  St.  Rep.  452. 

10.  Helms  v.  Bell,  155  Ind.  502;  Davis  v. 
Osborn,  156  Ind.  86;  Harrison  v.  Lokey,  26 
Tex.  Civ.  App.  404. 

I050.    3.    Marshall  v.  Hunt,  89  111.  App.  634. 
9.  Ex  p.  Stone,  (Tex.  Crim.  1903)  72  S.  W. 
Rep.  1000. 

12.  United  States.  —  Chow  Loy  v.  U.  S,  (C. 
C.  A.)  112  Fed.  Rep.  3S4;  In  re  Lewis,  114 
Fed.  Rep.  963;  In  re  Nevitt,  (C.  C.  A.)  117 
Fed.  Rep.  448;  Iowa  v.  Jones,  128  Fed.  Rep. 

626. 

Arkansas.  —  Ex  p.  Brady,  70  Ark.  376. 

California.  —  In  re  Reed,  143  Cal.  634,  101 
Am.  St.  Rep.  138. 

District  of  Columbia.  —  U.  S.  v.  Davis,  18 
App.  Cas.  (D.  C.)  280. 

Florida.  —  Bronk  v.  State,  43  Fla.  461. 

Illinois.  —  People  v.  Murphy,  202  111.  493 ; 
People  v.  Barrett,  203  111.  99,  96  Am.  St.  Rep. 
296. 

Indiana.  —  Winslow  v.  Green,  155  Ind.  368; 
Gillespie  v.  Rump,  163  Ind.  457- 

Kansas.  —  Ex  p.  Terry,  (Kan.  1905)  80  Pac. 

Rep.  586. 

Nebraska.  —  Kellar  v.  Davis,  (Neb.  1903)  95 
N.  W.  Rep.  1028;  State  v.  Shrader,  (Neb.  1905) 
103  N.  W.  Rep,  276. 


New  York.  —  People  v.  Flynn,  (Supm.  Ct. 
Spec.  T.)  37  Misc.  (N.  Y.)  90 ;  People  v.  State 
Reformatory,  (Supm.  Ct.  Spec.  T.)  37  Misc. 
(N.  Y.)  92;  People  v.  City  Prison,  (Supm.  Ct. 
Spec.  T.)  37  Misc.  (N.  Y.)  635  ;  People  v. 
Hayes,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.) 
163. 

North  Dakota. —  State  v.  Beaverstad,  12  N. 
Dak.  527. 

Oregon.  —  Ex  p.  Stacey,  45  Oregon  85. 
Texas. —  Ex  p.  Beeler,  41  Tex.  Crim.  240. 
Washington.  —  Matter  of   Casey,   27  Wash. 
686. 

Wyoming.  —  Miskimmins  v.  Shaver,  8  Wyo. 

392. 

13.  United  States.  —  In  re  Reese,  98  Fed. 
Rep.  984,  affirmed  (C.  C.  A.)  107  Fed.  Rep. 
942;  Jamison  v.  Wimbish,  130  Fed.  Rep.  351; 
Cuyler  v.  Atlantic,  etc.,  R.  Co.,  131  Fed.  Rep.  95. 

Florida.  —  Bronk  v.  State,  43  Fla.  461. 

Georgia.  —  Moore  v.  Wheeler,  109  Ga.  62; 
McFarland  v.  Donaldson,  115  Ga.  567. 

Illinois.  —  People  v.  Barrett,  203  111.  99,  96 
Am.  St.  Rep.  296. 

Kansas.  —  In  re  Norton,  64  Kan.  842,  91 
Am.  St.  Rep.  255  ;  In  re  Nolan,  68  Kan.  796 ; 
In  re  Jewett,  69  Kan.  830. 

Maine.  —  Tuttle  v.  Lang,  (Me.  1905)  60  Atl. 
Rep.  892. 

Michigan.  —  Ex  p.  Allen,  (Mich.  1905)  103 
N.  W.  Rep.  209. 

Wyoming.  —  Bandy  v.  Hehn,  10  Wyo.  167. 

The  invalidity  of  a  court  martial  may  be 
raised  on  habeas  corpus.  McClaughry  v.  Dem- 
ing, 186  U.  S.  49. 

1060.  1.  Jurisdiction  of  the  Subject-matter 
Essential  to  Jurisdiction. —  Munger  v.  Doolan,  75 
Conn.  656 ;  Tremblay  v.  /Etna  L.  Ins.  Co.,  97 
Mc.  547,  94  Am.  St.  Rep.  521  ;  Davison  v. 
Hough,  165  Mo.  561,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1060;  Hobbs  v.  Ger- 
man-American Doctors,  14  Okla.  236,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1060. 

2.  Jurisdiction  of  the  Person  Essential  to  Juris- 
diction in  Personal  Actions.  —  Tremblay  v.  ^tna 
L.  Ins.  Co.,  97  Me.  547,  94  Am.  St.  Rep.  521  ; 
Davison  v.  Hough,  165  Mo.  561,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1060;  Hobbs 
v.  German-American  Doctors,  14  Okla.  236, 
citing  17  A.M.  and  Eng.  Encyc,  of  Law  (2d  ed.) 
1060. 
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1060.  2.  Jurisdiction  of  the  Subject-matter.  — -  See  note  4. 
3.  Jurisdiction  of  the  Person.  —  See  note  5. 

V.  Sources  and  Modes  of  Acquiring  Jurisdiction  —  1.  Juris- 
diction over  the  Subject-matter.  —  See  note  7. 

1061.  2.  Effect  of  Consent  to  Give  Jurisdiction  —  a.  General  Rule. — 
See  note  1. 

b.  Appellate  Courts.  —  See  note  2. 
1063.    See  notes  1,  2. 

3.  Waiver  of  Defects  of  Jurisdiction.  —  See  note  3. 
1063.    5.  Contracts  to  Deprive  Courts  of  Jurisdiction.  —  See  note  3. 


1060.  4.  Definition  of  Jurisdiction  of  the  Sub- 
ject-matter. —  Eckule  v.  Wood,  95  Mo.  App.  378. 
Hadley  v.  Bernero,  103  Mo.  App.  549;  Hobbs 
v.  German-American  Doctors,  14  Okla.  236, 
citing  17  Am.  and  Eng.  Eni  yc.  of  Law  (2d  ed.) 
1060. 

5.  Definition  of  Jurisdiction  of  the  Person. — 

Hobbs  v.  German-American  Doctors,  14  Okla. 
236,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1060. 

7.  Sources  of  Jurisdiction  over  the  Subject- 
matter. —  Figge  v.  Rowlen,  185  111.  234;  Hobbs 
v.  German-American  Doctors,  14  Okla.  236, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1060. 

1061.  1.  Rule  Against  Jurisdiction  of  Subject- 
matter  by  Consent —  Alaska.  —  Myers  v.  Swine- 
ford.  1  Alaska  10. 

Colorado.  —  Arapahoe  County  v  Denver 
Union  Water  Co.,  32  Colo.  382. 

Illinois.  —  Hammond  v.  Leavitt,  181  III.  416; 
Parsons  v.  Millar,  189  111.  107. 

Iowa. — -Porter?'.  Welsh,  117  Iowa  144. 

Missouri.  —  Davidson?'.  Hough,  165  Mo.  561, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  c-d.) 
1058  [1061];  Klingelhoefer  v.  Smith,  171  Mo. 
455- 

Nebraska.  —  Armstrong  v.  Mayer,  60  Neb. 
423;  Crawford  Co.  v.  Hathaway,  61  Neb.  317; 
Boales  v.  Ferguson,  (Neb.  1901)  96  N.  W.  Rep. 
337;  Edney  v.  Baum,  (Neb.  1903)  07  N.  W. 
Rep.  252;  Cizek  v.  Cizek,  (Neb.  1904)  99  N. 
W.  Rep.  28. 

New  Hampshire.  —  Burgess  v.  Burgess,  71 
N.  H.  293. 

New  Jersey.  —  Chosen  Freeholders  v.  Central 
R.  Co.,  (N.  J.  1904)  59  Atl.  Rep.  303. 

New  York.  —  Albany  Brewing  Co.  v.  Barck- 
ley,  70  N.  Y.  App.  Div.  260 ;  Midler  v.  Lese, 
(Supm.  Ct.  App.  T.)  45  Misc.  (N.  Y.)  637. 

Ohio.  —  Wilson  v.  Swigart.  1  Ohio  Dec.  418. 

Oklahoma.  —  Hobbs  v.  German-American 
Doctors,  14  Okla.  236,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1061. 

Tennessee.  —  Baker  v.  Mitchell,  :os  Tenn. 
610. 

Texas.  —  Mercer  v.  Woods,  33  Tex.  Civ. 
App.  642. 

West  Virginia.  —  Yates  v.  Taylor  County  Ct., 
47  W.  Va.  376;  Freer  v.  Davis,  52  W.  Va.  1, 
94  Am.  St.  Rep.  895. 

A  Court  Martial  composed  of  men  detailed  as 
members  in  direct  violation  of  the  statute  on 
the  subject,  which  prohibits  their  sitting,  can 
obtain  no  jurisdiction  over  the  subject-matter 
or  the  person  even  by  the  consent  of  the  defend- 
ant.   McClaughry  v.  Deming,  186  U.  S.  49. 

2.  Same  —  Application  of  the  Rule  to  Appellate 
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Courts. — -Perry  v.  Bozarth,  198  111.  328,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1061  ; 
Baily  v.  Birkhofer,  123  Iowa  59. 

1062.  1.  Same  —  Appellate  Jurisdiction  Can- 
not Be  Extended  by  Consent.  —  Home  Sav.,  etc., 
Co.  v.  District  Ct.,  121  Iowa  1. 

2.  Same  —  Original  Jurisdiction  Cannot  Be 
Given  by  Consent.  —  Ballou  v.  Farnsworth,  4 
Ohio  Dec.  (Reprint)  88,  1  Cleve.  L.  Rep.  17. 

3.  Want  of  Jurisdiction  of  the  Subject-matter 
Cannot  Be  Waived  —  Illinois.  —  Demilly  v.  Gros- 
renaud,  201  111.  272;  Hammond  v.  Leavitt,  181 
III.  416. 

Iowa. — -Wedgewood  v.  Parr,  112  Iowa  514. 
Missouri.  —  Klingelhoefer  v.  Smith,  171  Mo. 
455- 

Ohio. — -Wilson  v.  Swigart,  1  Ohio  Dec.  418. 

Oklahoma.  —  Hobbs  v.  German-American 
Doctors,  14  Okla.  236. 

Tennessee.  —  Baker  v.  Mitchell,  105  Tenn. 
610;  Board  of  Directors  v.  Bodkin,  108  Tenn. 
700. 

Utah.  —  Davidson  v.  Munsey.  27  Utah  87. 

1063.  3.  Illegality  of  Contracts  Ousting 
Courts  of  Jurisdiction  —  England.  —  See  Consoli- 
dated Exploration,  etc.,  Co.  v.  Musgrave,  (1900) 
1  Ch.  37. 

Canada.  —  Dahme  v.  La  Cour  Supreme,  etc., 
21  Quebec  Super.  Ct.  439.  See  also  Consoli- 
dated Exploration,  etc.,  Co.  v.  Musgrave,  (1900) 
1  Ch  37. 

United  States.  —  Mitchell  v.  Dougherty,  (C. 
C.  A.)  90  Fed.  Rep.  639;  Conners  v.  U.  S.,  130 
Fed.  Rep.  609. 

Connecticut.  —  See  McGuiness  v.  Court  Elm 
City,  etc.,  (Conn.  1905)  60  Atl.  Rep.  1023. 

Illinois.  —  Sanitary  Dist.  v.  McMahon,  etc., 
Co.,  1 10  111.  App.  510. 

Kentucky.  —  Ison  v.  Wright,  (Ky.  1900)  55 
S.  W.  Rep.  202.  See  also  Hagar  v.  Shuck.  (Ky. 
'90$)  87  S.  W.  Rep.  300. 

Louisiana.  —  State  v.  North  American  Land, 
etc.,  Co.,  106  La.  621,  87  Am.  St.  Rep.  309. 

Maine.  —  Fisher  v.  Merchants'  Ins.  Co.,  95 
Me.  486,  85  Am.  St.  Rep.  428. 

Massachusetts.  -—  Webber  v.  Cambridgeport 
Sav.  Bank,  186  Mass.  314.  See  also  Mittenthal 
v.  Mascagni,  183  Mass.  19,  97  Am.  St.  Rep.  404. 

Minnesota.  —  Fidelity,  etc.,  Co.  v.  Crays,  76 
Minn.  450. 

Montana.- — •  Wortman  v.  Montana  Cent.  R. 
Co..  22  Mont.  266. 

Nebraska.  —  Phrrnix  Tns.  Co.  v.  Zlotky,  66 
Neb.  584  ;  Hartford  F.  Tns.  Co.  v.  Hon,  66  Neb. 
S5S- 

Ncw  Jersey.- — Wolff  v.  Liverpool,  etc.,  F. 
Ins.  Co..  10  N.  J.  L.  ,T.  325. 
New  york.  —  Buel  v.  Baltimore,  etc.,  R.  Co., 
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106  I.    6.  Jurisdiction  of  the  Person  —  a.  In  General.  —  See  note  i. 

b.  Jurisdiction  by  Consent  and  Waiver  of  Objections  to 
1 t  fclSDICTION.  —  See  notes  2,  3. 

IOOO.    VI.  Errors,  Irregularities,  and  Jurisdictional  Defects  —  1.  In 

General  —  Test  to  Determine  Charaoter  of  De:ejt.  -  —  See  note  3. 

2.  Defects  in  Jurisdiction  over  the  Particular  Case.  —  See  note  4. 

Exceeding  Jurisdictional  Amount.  — ■  See  note  5- 

3.  Disqualification  of  Judge.  —  Sec  note  8. 
1007.    See  note  1. 

4.  Service  of  Process  —  a.  In  General.  —  See  note  2. 
b.  Want  of  Service.  —  See  notes  3,  4. 


(Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  646; 
National  Contracting  Co.  v.  Hudson  River 
Water-Power  Co.,  67  N.  Y.  App.  Div.  620, 
affirming  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
652 ;  Benson  v.  Eastern  Bldg.,  etc.,  Assoc.,  67 
N.  Y.  App.  Div.  319,  reversed  on  the  ground 
that  the  contract  did  not  oust  the  court  of 
jurisdiction  174  N.  Y.  83:  National  Contract- 
ing Co.  v.  Hudson  River  Water-Power  Co.,  170 
N.  Y.  349. 

Ohio.  —  Myers  v.  Jenkins,  63  Ohio  St.  101, 
81  Am.  St.  Rep.  613. 

Pennsylvania.  —  Healy  v.  Eastern  Bldg.,  etc., 
Assoc.,  17  Pa.  Super.  Ct.  385. 

South  Dakota.  —  Seim  v.  Krause,  13  S.  Dak. 
53°-_ 

West  Virginia.  ■ —  Savage  v.  People's  Bldg., 
etc.,  Assoc.,  45  W.  Va.  275. 

Wisconsin.  —  Montgomery  v.  American  Cent. 
Ins.  Co.,  108  Wis.  146. 

Exemption  from  Liability  for  Wrongful  Dis- 
traint. —  A  contract  between  landlord  and  ten- 
ant that  in  the  event  of  distraint  the  landlord 
should  be  free  from  all  liability  for  damages 
to  the  tenant's  crops,  from  whatever  cause 
claimed,  or  from  any  personal  liability  arising 
therefrom  in  any  wise  whatsoever,  is  contrary 
to  public  policy,  since  it  renders  the  court  pow- 
erless to  redress  wrongs  flowing  from  the  abuse 
of  the  process  by  the  landlord.  Watson  v. 
Boswell,  25  Tex.  Civ.  Aop.  379. 

1064.  1.  Modes  of  Acquiring  Jurisdiction  of 
the  Person. —  Rothschild  v.  Knight,  176  Mass. 
48;  Hobbs  v.  German-American  Doctors,  14 
Okla.  236;  Gorman  v.  Stillman,  25  R.  I.  55, 
citing  17  Am.  ani>  Eng.  Encyc.  of  Law  (2d  ed.) 
1064. 

2.  Consent  May  Give  Jurisdiction  of  the  Person. 

—  Davison  v.  Hough,  165  Mo.  561,  citing  17  Am. 
and  Eng.  Encyc.  of  Lav/  (2d  ed.)  1058-9 
(1064);  Scott  Hardware  Co.  v.  Riddle,  84  Mo. 
App.  275  ;  Hobbs  v.  German-American  Doctors, 
14  Okla.  236,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1064;  Yates  v.  Taylor  County 
Ct.,  47  W.  Va.  376 ;  Mathews  v.  Tyree,  53  W. 
Va.  298,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1064;  Wilson  v.  Postle,  2  Ont. 
L.  Rep.  203  ;  Ritter  v.  Fairfield,  32  Ont.  350. 

Consent  Prior  to  Obtaining  of  Jurisdiction  of 
Proceeding  by  Court.  —  A  waiver  of  the  issue 
and  service  of  a  citation  or  a  consent  to  judg- 
ment executed  prior  to  the  time  that  the  court 
obtains  jurisdiction  of  the  proceeding  which 
may  be  contemplated  is  unavailing  to  confer 
jurisdiction.  Matter  of  Graham,  (Surrogate 
Ct.)  39  Misc.  (N.  YA  226. 

3.  Waiver  of  Jurisdictional  Defects  —  Illinois. 


— Adamski  v.  Wieczorek,  93  111.  App.  357; 
Peters  v.  Darling,  107  111.  App.  301. 

Indiana.  —  American  Mut.  L.  Ins.  Co.  v. 
Mason,  159  Ind.  15. 

Kentucky.  —  Illinois  Cent.  R.  Co.  v.  Glover, 
(Ky.  1903)  71  S.  W.  Rep.  630. 

Michigan. — ■  Thayer  v.  Gibbs,  (Mich.  1905) 
103  N.  W.  Rep.  526. 

Missouri.  —  Haseltine  v.  Messmore,  184  Mo. 
298. 

New  York.  —  Huber  v.  Ehlers,  76  N.  Y.  App. 
Div.  602. 

Oklahoma.  —  Hobbs  v.  German-American 
Doctors,  14  Okla.  236,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1064. 

Where  parties  voluntarily,  and  without  ob- 
jection, submit  to  a  court  having  jurisdiction 
of  the  subject-matter  of  their  controversy,  and 
the  cause  proceeds  therein  regularly  to  trial 
and  final  judgment,  they  will  be  held  to  have 
waived  their  right  to  object  to  the  jurisdiction 
of  that  court,  even  though  the  cause  had  been 
taken  into  it  by  an  appeal  from  an  inferior 
court  which  had  not  jurisdiction  of  the  subject- 
matter.  Matter  of  Crawford,  68  Ohio  St.  58, 
96  Am.  St.  Rep.  648. 

1066.  3.  Amendability  as  a  Test  of  Validity 
—  Rogers  v.  Ingersoll,  103  N.  Y.  App.  Div. 
490. 

4.  Lack  of  Jurisdiction  of  Particular  Question  in 
Issue.  —  Where  a  court  has  jurisdiction  of  the 
person  and  the  subject-matter,  but  lacks  juris- 
diction of  the  particular  question  which  it  as- 
sumes to  decide,  its  judgment  is  a  nullity  and 
subject  to  collateral  attack.  Banking  House  v. 
Dukes,  (Neb.  1903)  97  N.  W.  Rep.  805. 

5.  Amount  of  Suit  Larger  than  Jurisdictional 
Limit.  —  Western  Union  Tel.  Co.  v.  Campbell, 
36  Tex.  Civ.  App.  276. 

8.  Wagner  v.  Hoffman,  19  Pa.  Super.  Ct.  414. 

Judgment  Void  When  Incompetency  Appears 
from  Record.  —  Killough  v.  Warren,  (Tenn.  Ch. 
1899)  58  S.  W.  Rep.  898. 

1067.  1.  Where  there  is  a  statutory  pro- 
hibition against  a  judge  sitting  in  a  case,  a 
judgment  given  by  him  in  a  case  in  which  he 
is  disqualified  is  void,  and  subject  to  collateral 
attack.  Walters  v.  Wiley,  (Neb  1901)  95  N. 
W.  Rep.  486. 

2.  Distinction  Between  Want  •  of  Service  and 
Irregular  Service.  —  Muchmore  v.  Guest,  (  Neb. 
1901)  96  N.  W.  Rep.  194;  Kalb  v.  German  Sav., 
etc.,  Soc,  25  Wash.  349,  87  Am.  St.  Rep.  757. 

3.  Personal  Judgment  Void  Without  Service  of 
Process — United  States.  —  In  re  Elmira  Steel 
Co..  109  Fed.  Rep.  456. 

Indiana. —  Davis  v.  Osborne,  156  Ind.  86, 
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1068.   c.  Irregular  Service. — See  note  i. 

d.  Service  by  Publication.  —  See  note  4. 
1009.    5.  Irregularities  in  Return.  — See  note  1. 

6.  Irregular  Process.  — See  notes  4,  5. 

7.  Defects  in  the  Pleadings,  Form  and  Manner  of  Procedure  —  a.  In 

General.  —  See  note  7. 

Defects  in  Pleadings.  —  See  note  9. 

1070.  See  note  3. 

d.  Trial  Without  a  Jury.  —  See  note  5. 
/.  Death  of  Party.  —  See  note  1 1. 
g.  Insanity  of  Party. — See  note  13. 

1071.  h.  Infancy  of  Party.  —  See  note  1. 

i.  Coverture  of  Party.  —  See  note  4. 


Missouri.  —  Talbot  v.  Roe,  171  Mo.  421; 
Vickery  v.  Omaha,  etc.,  R.  Co.,  93  Mo.  App.  1. 

Nebraska.  —  Muchmore  v.  Guest,  (Neb.  1901) 
96  N.  W.  Rep.  194;  Baldwin  v.  Burt,  (Neb. 

1902)  96  N.  W.  Rep.  401. 

New  Jersey.  —  Elmendorf  v.  Elmendorf,  58 
N.  J.  Eq.  113. 

Nezv  York.  —  Korman  v.  Grand  Lodge, 
etc.,  (Supm.  Ct.  Tr.  T.)  44  Misc.  (N.  Y.) 
564- 

Pennsylvania.  —  English  v.  English,  19  Pa. 
Super.  Ct.  586. 

South  Carolina.  —  Wren  v.  Johnson,  62  S. 
Car.  533. 

1067.  4.  Appearance  by  Guardian  Ad  Litem. 

—  Penn  v.  Case,  36  Tex.  Civ.  App.  4. 
Contra.  —  Holmes  v.   Columbia   Nat.  Bank, 

(Neb,  1903)  97  N.  W.  Rep.  26. 

1068.  1.  Judgment  Not  Void  Because  of 
Merely  Irregular  Service  —  Ioiva. — Longueville 
v.  May,  115  Iowa  709;  Ostby  v.  Secor,  (Iowa 

1903)  94  N.  W.  Rep.  571  ;  Thornily  v.  Pren- 
tice, 121  Iowa  89,  too  Am.  St.  Rep.  317. 

Mtssouri.  —  Crooker  Shoe  Co.  v.  Fry,  104 
Mo.  App.  134;  Vickery  v.  Omaha,  etc.,  R.  Co., 
93  Mo.  App.  1. 

Montana.  —  Burke  v.  Inter-State  Sav.,  etc., 
Assoc.,  25  Mont.  315,  87  Am.  St.  Rep.  416. 

Nebraska.  —  Muchmore  v.  Guest,  (Neb.  1901) 
96  N.  W.  Rep.  194. 

Washington.  —  Kalb  v.  German  Sav.,  etc., 
Soc,  25  Wash.  349,  87  Am.  St.  Rep.  757. 

4.  Effect  of  Mere  Irregularity  in  Publication.  — 
Clay  v.  Bilby,  72  Ark.  10 1. 

1069.  1.  Effect  of  Irregularities  in  Return. 

—  Jones  v.  Danforth,  (Neb.  1904)  99  N.  W. 
Rep.  495. 

4.  Newman  v.  Mackey,  (Tex.  Civ.  App.  1904) 
83  S.  W.  Rep.  31. 

5.  Effect  of  Radical  Irregularities  in  the  Process. 

—  Roserberger  p.  Gibson.  165  Mo.  16. 

7.  Irregularities  in  Pleadings,  Form  and  Man- 
ner of  Procedure  —  California. —  Matter  of 
Sutro,  143  Cal.  487,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1069,  note  7. 

Indiana.  —  Maynard  v.  Waidlich,  156  Tnd. 
562. 

Montana.  —  Burke  v.  Inter-State  Sav.,  etc., 
Assoc.,  25  Mont.  315,  87  Am.  St.  Rep.  416, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1069. 

Nebraska.  —  See  dissenting  opinion  of  Sulli- 
van, C.  J.,  in  State  v.  Dickinson,  63  Neb.  S69, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 


1069;  Miles  v.  Ballantine,  (Neb.  1903)  93  N. 
W.  Rep.  70S. 

Texas.  —  Crosby  v.  Bonnowsky,  29  Tex.  Civ. 
App.  455- 

Washington.  —  Kalb  v.  German  Sav.,  etc., 
Soc,  25  Wash.  349,  87  Am.  St.  Rep.  757. 

9.  California. — -Crane  z.  Cummings,  137 
Cal.  201  ;  Brush  t\  Smith,  141  Cal.  466. 

Minnesota.  —  Kubesh  v.  Hanson,  93  Minn. 
259,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1069. 

Missouri.  —  Schubach  v.  McDonald,  179  Mo. 
163,  101  Am.  St.  Rep.  452. 

Nebraska.  —  Dtyden  v.  Parrotte,  61  Neb.  339, 
citing  17  Am.  amd  Eng.  Encvc.  of  Law  (2ded.) 
1069;  Howell  f.  Ross,  (Neb.  1903)  94  N.  W. 
Rep-  955  I  Logan  County  v.  Carnahan,  66  Neb. 
685. 

Washington.  —  Kalb  v.  German  Sav.,  etc., 
Soc,  25  Wash.  349,  87  Am.  St.  Rep.  757. 

1070.  3.  Sutherland  v.  St.  Lawrence 
County,  (Supm.  Ct.  Tr.  T.)  42  Misc.  (N.  Y.) 
38,  reversed  On  other  grounds  10 1  N.  Y.  App. 
Div.  299. 

The  failure  to  permit  the  defendant  to  plead 
to  the  indicament  does  not  render  the  judgment 
void.    Winslow  i>.  Green,  155  Ind.  368. 

5.  Objections  to  Mode  of  Trial.  —  Horion  v. 
Simon,  (Neb.  1903)  97  N.  W.  Rep.  604;  Lyon 
v.  Gombert,  63  Neb.  630  ;  Bannard  v.  Duncan, 
65  Neb.  179. 

lit  Death  bf  the  Defendant — California.— 
Todhunter  V.  Klemrher,  134  Cal.  60. 

Georgia  Lofton  v.  Collins,  117  Ga.  434. 

Illinois. —  Pfirshing  V.  Heitner,  91  111.  App. 
407. 

Missouri. —  Shea  v.  Shea,  154  Mo.  599,  77 
Am.  St.  Rep.  779. 

Texas.  —  Campbell  v.  Upson,  (Tex.  Civ.  App. 
1904)  8t  S.  W.  Rep.  358. 

Virginia.  —  Robinett  v.  Mitchell,  101  Va.  762, 
99  Am.  St.  Rep.  928. 

Contra.  —  Kager  v.  Vickery,  61  Kan.  342,  78 
Am.  St.  Rep.  318. 

Death  Before  Suit  Brought.  —  Hut  a  judgment 
in  a  suit  begun  and  prosecuted  against  a  dead 
man,  though  in  due  form  and  good  on  its  face, 
is  a  nullity.  Weller  Mfg.  Co.  v.  Eaton,  81  Mo. 
App.  657. 

13.  Insanity  of  Defendant.  — Tudd  v.  Gray, 
156  Ind.  278. 

1 07 1.  1.  Infancy  of  Defendant.  —  Weeks  v. 

McPhr.il.  128  N.  Car.  130. 
4.  Maynard  v.  Waidlich,  156  Ind.  562. 
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9.  Errors  or  Irregularities  in  the  Judgment  —  Erroneous  Judgment.  — 


Irregular  Entry  of  Judgment.  —  See  note  2. 
Premature  Entry  of  Judgment.  —  See  note  3- 
I07t{.     Irregularity  in  Form  of  Judgment.  —  See  note  I. 
Entry  Outside  of  Term.,  —  See  note  3. 

1074.    VII.   Presumption  of  Jurisdiction  —  1.  Domestic  Courts  —  a. 

Courts  of  General  Jurisdiction — (i)  Cases  Involving  Exercise  of  Gen- 
eral  Powers  —  (a.)  Rule  stated.  —  See  note  i. 

1  07.1.    See  notes  i,  3. 

1070.    See  note  1. 


1072.  1.  Erroneous  Judgment. — -Rich  v. 
Chicago,  187  111.  396;  Bedford  v.  Skyes,  168 
Mo.  8;  Talbot  v.  Roe,  171  Mo.  421;  Kelly  v. 
Gebhart,  180  Mo.  588;  Howell  v.  Ross,  (Neb. 
1903)  94  N.  W.  Rep.  955  ;  Horton  v.  Simon, 
(Neb.  1903)  97  N.  W.  Rep.  604:  Mach  v. 
Blanchard,  15  S.  Dak.  432,  91  Am.  St.  Rep. 
698. 

2.  Irregularity  in  Entry  of  Judgment.  —  Alter 
v.  State,  62  Neb.  239. 

3.  Effect  of  Premature  Entry  of  Judgment.  — 

Winslow  v.  Green,  155  Ind.  368;  Rice  v.  Bol- 
ton, (Iowa  1904)  100  N.  W.  Rep.  634;  Reed 
v.  Nicholson,  158  Mo.  624;  Bokhoof  v.  Stewart, 
(Neb.  1902)  89  N.  W.  Rep.  759. 

1073.  1.  Judgment  of  Irregular  Form.  — 
Rhodes  v.  Spears,  63  Kan.  218. 

3.  Entry  of  Judgment  in  Vacation  —  Contra.  — 
Bracken  v.  Milner,  99  Mo.  App.  187. 

1074.  1.  Presumption  in  Favor  of  Courts  of 
General  Jurisdiction —  United  States.  —  Wat- 
son v.  Bonfils,  (C.  C.  A.)  116  Fed.  Rep.  157; 
Eltonhead  v.  Allen,  (C.  C.  A.)  119  Fed.  Rep. 
126. 

Alabama.  —  White  v.  Simpson,  124  Ala.  238. 

Arkansas.  —  Kelley  v.  Laconia  Levee  Dist., 
(Ark.  1905)  85  S.  W.  Rep.  249;  Ingram  v. 
Sherwood,  (Ark.  1905)  87  S.  W.  Rep.  435. 

California.  —  Mesnager  v.  De  Leonis,  140 
Cal.  402;  McHatton  v.  Rhodes,  143  Cal.  275, 
101  Am.  St.  Rep.  125;  Grannis  v.  Superior  Ct., 
143  Cal.  630;  Parsons  v.  Weis,  144  Cal.  410. 

Florida.  —  Finley  v.  Chamberlin,  (Fla.  1903) 
35  Sc.  Rep.  1. 

Illinois.  —  Figge  v.  Rowlen,  185  111.  234. 

Indiana. —  Delaware  Tp.  v.  Ripley  County, 
26  Ind.  App.  97;  Soules  v.  Robinson,  158  Ind. 
97,  92  Am.  St.  Rep.  301  ;  Old  Wayne  Mut.  L. 
Assoc.  v.  Flynn,  31  Ind.  App.  473. 

Kansas.  —  Gille  v.  Emmons,  61  Kan.  217; 
National  Bank  of  America  v.  Home  Security 
Co.,  65  Kan.  642. 

Missouri.  —  Talbot  v.  Roe,  171  Mo.  421; 
Meddis  v.  Kenney,  176  Mo.  200,  98  Am.  St.  Rep. 
496;  Hadley  v.  Bernero,  103  Mo.  App.  549. 

Montana.  —  Beach  v.  Spokane  Ranch,  etc., 
Co.,  25  Mont.  379. 

Nebraska.  —  Nehawka  Bank  v.  Ingersoll, 
(Neb.  1902)  89  N.  W.  Rep.  618;  Horton  v. 
Simon,  (Neb.  1903)  97  N.  W.  Rep.  604;  Bank- 
ing House  v.  Dukes,  (Neb.  1903)  97  N.  W. 
Rep.  805. 

New  York.  —  Matter  of  Norton,  (Surrogate 
Ct.)  32  Misc.  (N.  Y.)  224;  Sisco  v.  Martin,  61 
N.  Y.  App.  Div.  502. 

Oregon.  —  Rutenic  v.  Hamakar,  40  Oregon 
444- 


South  Dakota.  —  Phillips  v.  Phillips,  13  S. 
Dak.  231;  Stearns  v.  Wright,  13  S.  Dak.  544. 

Tennessee.  —  Crocker  v.  Balch,  104  Tenn.  6; 
Wilkins  v.  McCorkle,  112  Tenn.  688. 

Texas.  —  Warren  v.  Foust,  36  Tex.  Civ.  App. 
59- 

Washington.  —  Bird  v.  Winyer,  24  Wash. 
269,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1073;  Kalb  v.  German  Sav.,  etc.,  Soc, 
25  Wash.  349,  87  Am.  St.  Rep.  757. 

West  Virginia.  —  Empire  Coal,  etc.,  Co.  v. 
Hull  Coal,  etc.,  Co.,  51  W.  Va.  474. 

Canada.  —  Ritz  v.  Froese,  12  Manitoba  346. 

1075.  1.  Presumption  as  to  Finding  of  Juris- 
dictional Facts  Generally — California.  —  Galvin 
v.  Palmer,  134  Cal.  426. 

Georgia.  —  Stuckey  v.  Watkins,  112  Ga.  268, 
81  Am.  St.  Rep.  47;  Jones  v.  Smith,  120  Ga. 
642. 

Kentucky.  —  Berry  v.  Foster,  (Ky.  1900)  58 
S.  W.  Rep.  709;  McNew  v.  Martin,  (Ky.  1901) 
60  S.  W.  Rep.  412;  Jones  v.  Patterson,  (Ky. 
1902)  66  S.  W.  Rep.  377. 

Nebraska.- — -Parsons  v.  State,  61  Neb.  244. 

Texas.  —  Endel  v.  Norris,  93  Tex.  540 ; 
Hodges  v.  Brice,  32  Tex.  Civ.  App.  358. 

3.  Presumption  as  to  Service  of  Process  or 
Appearance  — Indiana.  —  Godfrey  v.  White,  32 
Ind.  App.  265. 

Kansas.  —  National  Bank  of  America  v. 
Home  Security  Co.,  65  Kan.  642. 

Kentucky.  —  Berry  v.  Foster,  (Ky.  1900)  58 
S.  W.  Rep.  709;  Miller  v.  Farmers'  Bank,  (Ky. 
'903)  75  S.  W.  Rep.  218;  Northington  v.  Reid, 
(Ky.  1903)  75  S.  W.  Rep.  206. 

South  Dakota. —  Phillips  v.  Phillips,  13  S. 
Dak.  231;  Stearns  v.  Wright,  13  S.  Dak. 
544- 

Texas.  —  Mills  v.  Terry,  22  Tex.  Civ.  App. 
277  ;  Campbell  v.  Upson,  (Tex.  Civ.  App.  1904) 
81  S.  W.  Rep.  358. 

1070.  1.  Presumption  as  to  Authority  of 
Attorney  to  Enter  Appearance. — Heath  v.  Miller, 
117  Ga.  854;  Berry  v.  Foster,  (Ky.  1900)  58 
S.  W.  Rep.  709 ;  Health  Dept.  v.  Babcock, 
(Supm.  Ct.  App.  T.)  84  N.  Y.  Sunp.  604. 

Presumption  as  to  Authority  of  Attorney  to 
Compromise.  —  Hartford  F.  Ins.  Co.  v.  King,  31 
Tex.  Civ.  App.  636. 

Authority  to  Make  Appearance  Open  to  Proof.  — 
While  the  judgment  concludes  the  question  of 
the  attorney's  appearance,  the  question  of  his 
authority  to  make  the  appearance  is  open  to 
proof  on  behalf  of  the  defendant  wherever  the 
judgment  is  sought  to  be  availed  of.  Korman 
v.  Grr.nd  Lodge,  etc.,  (Supm.  Ct.  Tr.  T.)  44 
Misc.  (N.  Y.)  564. 
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1076.  Courts  of  Probate.  —  See  note  5. 

1077.  (b)  Record  Recitals  as  to  Jurisdictional  Facts. — -See  note  5- 

1078.  (c)  Persons  Not  Within  Territorial  Limits  of  Jurisdiction  —  When  Service  by 
Publication  Is  Authorized. —  See  note  5. 

1079.  (2)  Cases  Involving  Exercise  of  Special  Statutory  Powers  —  (a)  Pre- 
sumption of  Jurisdiction  Generally.  — See  note  I. 

(b)  Proceedings  According  to  Course  of  Common  Law.  —  See  note  2. 

(c)  Proceedings  Not  According  to  Course  of  Common  Law.  —  See  note  3. 

1080.  (3)  Conclusiveness  of  Presumption.  —  See  note  5. 

1081.  Jurisdiction  Appearing  of  Record.  —  See  note  2. 


1 076.  S.  Courts  of  Probate  Held  Courts  of  Gen- 
eral Jurisdiction  —  Georgia.  —  Stuckey  v.  Wat- 
kins,  112  Ga.  268,  81  Am.  St.  Rep.  47;  Jones 
v.  Smith,  120  Ga.  642. 

Idaho.  —  Clark  v.  Rossier,  10  Idaho  348. 
Illinois.  —  Salomon  v.  Wincox,  104  111.  App. 
277. 

Kansas.  —  J.  B.  Watkins  Land-Mortg.  Co.  v. 
Mullen,  62  Kan.  r. 

Minnesota.  —  Hadley  v.  Bourdeaux,  90  Minn. 
177. 

Missouri.  —  In  re  Davison,  100  Mo.  App.  263. 

New  Jersey.  —  Hohokus  Tp.  v.  Erie  R.  Co., 
65  N.  J.  L.  353- 

Ohio.  —  Woodward  v.  Curtis,  10  Ohio  Cir. 
Dec.  400,  19  Ohio  Cir.  Ct.  15. 

Oklahoma.  —  Greer  v.  McNeal,  11  Okla.  519. 

Texas.  —  Hines  v.  Givens,  29  Tex.  Civ.  App. 
517;  Dutton  v.  Wright,  (Tex.  Civ.  App.  1905) 
85  S.  W.  Rep.  1025. 

1077.  5.  No  Presumption  Where  Record 
Shows  Want  of  Jurisdiction  —  Georgia.  —  Jones 
v.  Smith,  120  Ga.  642. 

Indiana.  —  Old  Wayne  Mut.  L.  Assoc.  v. 
Flynn,  31  Ind.  App.  473. 

Nebraska.  —  Banking  House  v.  Duke,  (Neb. 

1903)  97  N.  W.  Rep.  805  ;  Cizek  v.  Cizek,  (Neb. 

1904)  99  N.  W.  Rep.  28. 

New  York.  —  Bowler  v.  Ennis,  46  N.  Y.  App. 
Div.  309. 

Oregon.  —  Harris  v.  Sargcant,  37  Oregon  41. 

Rhode  Island.  — ■  Providence  County  Sav. 
Hank  v.  Hughes,  26  R.  I.  73,  106  Am.  St.  Rep. 
682. 

South  Dakota.  —  Stearns  v.  Wright,  13  S. 
Dak.  544. 

Texas.  —  Earnest  v.  Glaser,  32  Tex.  Civ.  Anp. 
378. 

107S.  5.  Recital  of  Publication  —  Presump- 
tion of  Regularity — Alabama.  — •  White  v.  Simp- 
son, 124  Ala.  238. 

Arkansas  — Clay  v.  Bilby,  72  Ark.  101  ; 
Beasley  v.  Equitable  Securities  Co.,  (Ark.  1904) 
84  S.  W.  Rep.  224. 

California.  —  McHatton  Rhodes,  143  Cal. 
27s,  101  Am.  St.  Rep.  12s 

Illinois.  —  Hereford  v.  People,  197  111.  222. 

Missouri.  —  Vincent  v.  Means,  184  Mo.  327. 

Ohio.  —  Cleveland  Co-oncrative  Stove  Co.  v. 
Mehling,  11  Ohio  Cir.  Dec.  400,  21  Ohio  Cir. 
Ct.  60. 

South  Dakota.  —  Bunker  v.  Taylor,  13  S. 
Dak.  413. 

In  Texas.  —  See  Galloway  :'.  State  Nat.  Bank. 
(Tex.  Civ.  App.  1000)  *,6  S.  W.  Rep.  236. 

1 079.  1.  Exercise  of  Special  Statutory  Powers 
—  Presumption  of  Jurisdiction  Generally.  —  Van 
Wagenen  v.  Carpenter,  27  Colo.  444 ;  Chesa- 


peake, etc.,  R.  Co.  v.  Washington,  etc.,  R.  Co., 
09  Va.  715. 

2.  Statutory  Powers  Exercised  According  to 
Course  of  Common  Law.  —  Chesapeake,  etc.,  R. 
Co.  v.  Washington,  etc.,  R.  Co.,  99  Va.  715. 

3.  Statutory  Powers  Not  Exercised  According 
to  Course  of  Common  Law.  —  Glos  v.  Woodard, 
202  111.  480;  Roberts  v.  Fernald,  72  N.  H.  198. 

1080.  5.  Evidence  Aliunde  Generally  Held 
Not  Admissible  to  Rebut  Presumption  —  Ala- 
bama.—  White  v.  Simpson,  124  Ala.  238. 

Arizona.  —  Allen  v.  Evans,  7  Ariz.  354. 

California.  —  Bennett  v.  Wilson,  133  Cal. 
379,  85  Am.  St.  Rep.  207 ;  Galvin  v.  Palmer, 
134  Cal.  426. 

Colorado.  —  Venner  v.  Denver  Union  Water 
Co.,  1  s  Colo.  App.  495. 

Idaho. —  McCornick  v.  Friedman,  7  Idaho  686. 

Illinois. —  Bennett  v.  Roys,  212  111.  232. 

Montana.  —  Burke  v.  Inter-State  Sav.,  etc., 
Assoc.,  25  Mont.  315,  87  Am.  St.  Rep.  416; 
Haupt  v.  Simington,  27  Mont.  48c,  94  Am.  St. 
Rep.  839. 

South  Dakota.  —  Phillips  v.  Phillips,  13  S. 
Dak.  231. 

Tennessee.  —  Wilkins  v.  McCorkle,  112  Tenn. 
688. 

Texas.  —  Iiams  v.  Root,  22  Tex.  Civ.  App. 
413;  Greenway  v.  De  Young,  34  Tex.  Civ.  App. 
583  ;  Kelley  v.  State,  46  Tex.  Crim.  23  ;  Dutton 
v.  Wright,  (Tex.  Civ.  App.  1905)  8s  S.  W.  Rep. 
1025. 

West  Virginia.  —  St.  Lawrence  Boom,  etc., 
Co.  v.  Holt,  si  W.  Va.  332. 

I  ON  I.  2.  Effect  of  Finding  Jurisdictional 
Facts  —  United  States.  —  W.  B.  Conkey  Co.  v. 
Russell,  in  Fed.  Rep.  417. 

California.  —  Bennett  v.  Wilson,  133  Cal.  379, 
85  Am.  St.  Rep.  207;  McKibbin  v.  McKibbin, 
139  Cal.  448. 

Illinois.  —  Figge  v.  Rowlen,  185  111.  234; 
Frothingham  v.  Petty,  197  111.  418;  Bermudez 
Asphalt  Paving  Co.  v.  Gibson,  106  III.  App.  6. 

Indiana.  —  Bruce  v.  Osgood,  154  Ind.  375. 

Oklahoma.  —  Crist  v.  Crosby,  1 1  Okla.  635. 

Oregon.  —  George  v.  Nowlan,  38  Oregon  537. 

Texas.  —  Cooper  v.  Mayfield,  (Tex.  Civ.  App. 
1900)  57  S.  W.  Rep.  48:  Moor  v.  Moor,  (Tex. 
Civ.  App.  1901)  63  S.  W.  Rep.  347;  Burns  v. 
Barker,  31  Tex.  Civ.  App.  82. 

Washington.  —  Peyton  v.  Peyton,  28  Wash. 
27R. 

Recital  Presumptive  Proof  Only.  —  Under 
Code  Civ.  Pro.  N.  Y.,  §  2473,  "  the  fact  that 
the  parties  were  duly  cited  is  presumptively 
proved  by  a  recital  to  that  effect  in  the  de- 
cree." Mott  v.  Ft.  Edward  Water  Works  Co., 
79  N.  Y.  App.  Div.  179. 
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10*2.    See  note  2. 

b.  Courts  of  Special  or  Inferior  Jurisdiction  —  (1)  No 
Presumption  of  Jurisdiction.  — Sec  note  4. 
I  OS  I.     Sec-  note  1 . 

(2)  What  Are  Courts  of  Special  or  Inferior  Jurisdiction.  —  See 

note  3. 

Justices'  Courts.  —  See  note  4. 
Courts  of  Probate.  —  See  note  5. 
lOSti.    (3)  Recital  of  Jurisdictional  Facts  —  (a)  Jurisdiction  Dependent  on  Col- 
lateral Matters.  —  See  note  [. 

(b)  Jurisdiction  Involving  Gist  of  Proceeding.  —  See  notes  2,  3. 


10*2.    2.  Finding  Contradicted  by  Record. — 

Figge  v.  Rowlen,  185  111.  234;  Sibley  v.  Miller, 
3  Indian  Ter.  688;  Feurt  v.  Caster,  174  Mo. 
289 ;  Holmes  v.  Columbia  Nat.  Bank,  (Neb. 
1903)  97  N.  W.  Rep  26. 

4.  No  Presumption  in  Favor  of  Jurisdiction  of 
Inferior  Courts — United  Slates.  —  McC'laughry 
v.  Deming,  186  U.  S.  49. 

Alabama.  —  Chamblee  v.  Cole,  128  Ala.  649. 

Alaska.  —  Hackleman  v.  Geise,  1  Alaska  568. 

Illinois.  —  Glos  v.  Woodard,  202  111.  480 ; 
Garrett  v.  Murphy.  102  111.  App.  65. 

Indiana.  —  Davis  v.  Bickel,  25  Ind.  App.  378. 

Kentucky.  —  Taylor  v    Moore,  112  Ky.  330. 

Michigan.  —  Purdy  v.  Law,  132  Mich.  622. 

Missouri.  —  Warden  v.  Missouri,  etc.,  R.  Co., 
78  Mo.  App.  664 ;  Vickery  t'.  Omaha,  etc.,  R. 
Co.,  93  Mo.  App.  1. 

New  York.  —  Matter  of  Baker,  173  N.  Y. 
249;  Tyroler  v.  Gummersbach,  (Supm.  Ct.  App. 
T.)  28  Misc.  (N.  Y.)  151  :  Perlus  v.  Spiess, 
fSupm.  Ct.  App.  T.)  29  Misc.  (N.  Y.)  761  ; 
Wolf  v.  Ritt,  (Supm.  Ct.  App.  T.)  29  Misc. 
(N.  Y.)  769;  Bang  v.  McAvoy,  (Supm.  Ct.  App. 
T.)  29  Mist.  (N.  Y.)  768;  White  v.  Holding, 
(Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.)  762; 
Price  v.  Eisen,  (Supm.  Ct.  App.  T.)  30  Misc. 
(N.  Y.)  769;  Currier  v.  Roseff,  (Supm.  Ct. 
App.  T.)  30  Misc.  (N.  Y.)  767 ;  Wilson  v. 
Hogan,  (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 
763:  Bristor  v.  Flaherty,  (Supm.  Ct.  App.  T.) 
30  Misc.  (N.  Y.)  m  ;  Steiner  v.  Block,  (Supm. 
Ct.  App.  T.)  30  Misc.  (N.  Y.)  770;  Rosen- 
berg v.  McMichael.  (Supm.  Ct.  App.  T.)  30 
Misc.  (N.  Y.)  780;  Rankin  v.  Ginsberg,  (Supm. 
Ct.  Apo.  T.)  30  Misc.  (N.  Y.)  801 ;  Hitt  v. 
Simon,' (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 
803:  Dunican  v.  Conforti,  (Supm.  Ct.  App.  T.) 
30  Misc.  (N.  Y.)  799 ;  Sophian  v.  Henig,  (Supm. 
Ct.  App.  T.)  31  Misc.  (N.  Y.)  759:  Howell  v. 
Wright  Dairy  Co.,  (Supm.  Ct.  App.  T.)  31 
Misc.  (N.  Y.)  7SS ;  Giallorenzi  v.  Caggiano, 
(Supm.  Ct.  App.  T.)  31  Misc.  (N.  Y.)  785; 
Janos  v.  Samstag,  (Supm.  Ct.  App.  T.)  31  Misc. 
(N.  Y.)  700:  Meuthen  v.  Eyclis,  (Supm.  Ct. 
App.  T.)  31  Misc.  (N.  Y.)  792;  Consolidated 
Copalquin  Mines  Co.  v.  Broadway  Realty  Co., 
(Supm.  Ct.  App.  T.)  31  Misc.  (N.  Y.)  783-; 
Rose  v.  Brady.  (Supm.  Ct.  App.  T.)  31  Misc. 
(N.  Y.)  791  ;  Matter  of  Norton,  (Surrogate  Ct.) 
32  Misc.  (N.  Y.)  224;  Matter  of  Hayes,  (Supm. 
Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  264. 


North  Dakota.  —  Phelps  v.  McCollam,  10  N. 
Dak.  536,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1082. 

Pennsylvania.  —  Lehighton  v.  Smith,  9  Pa. 
Dist.  428. 

Texas.  —  Cordray  v.  Neuhaus,  25  Tex.  Civ. 
App.  247. 

W est  Virginia.  —  Yates  v.  Taylor  County  Ct., 
47  W.  Va.  376. 

Canada.  —  Rex  v.  Finlay,  13  Manitoba  383; 
Jack  v.  Bonnell,  35  N.  Bruns.  323. 

10§4.  1.  Limitation  of  Rule  —  Jurisdiction 
of  Person.  —  Matter  of  Sutro,  143  Cal.  487, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1083;  Davis  v.  Bickel,  25  Ind.  App.  378;  Mc- 
Dougle  v.  Filmer,  82  Miss.  200;  Matter  of 
Baker,  173  N.  Y.  249,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1082  (1084).  See  also 
Rhyne  V.  Manchester  Assur.  Co.,  14  Okla.  555. 

3.  Quasi-judicial  Bodies. —  Helms  v.  Bell,  155 
Ind.  502;  Matter  of  Hayes,  (Supm.  Ct.  Spec. 
T.)  37  Misc.  (N.  Y.)  264,  citfiig  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1084. 

4.  Justices'  Courts  Held  Courts  of  Inferior  Juris- 
Davis  v.  Bickel,  25  Ind."  App.  378 ;  Phelps  v. 
McCollam,  10  N.  Dak.  536;  Rhyne  v.  Man- 
chester Assur.  Co.,  14  Okla.  555. 

Rule  Contra  in  Texas.  —  Smith  v.  Ridley,  30 
Tex.  Civ.  App.  158;  Burns  v.  Barker,  31  Tex. 
Civ.  App.  82;  Warren  v.  Foust,  36  Tex.  Civ. 
App.  50. 

5.  Courts  of  Probate  Sometimes  Held  Courts  oi 
Inferior  Jurisdiction. —  Chamblee  v.  Cole,  128  Ala. 
649. ;  Snow  v .  Russell,  93  Me.  362 ;  Plant 
Harrison,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 
649  (declaring  the  law  as  established  in  Con- 
necticut). See  also  Providence  County  Sav. 
Bank  v.  Hughes,  26  R.  I.  73,  106  Am.  St.  Rep. 
682. 

10S5.  1.  Recital  of  Jurisdictional  Facts  Not 
Involving  Merits.  —  Ewing  v.  Mallison,  65  Kan. 
484,  93  Am.  St.  Rep.  299,  quoting  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1085. 

2.  Jurisdictional  Facts  Involving  Merits.  — 
Ewing  v.  Mallison,  65  Kan.  484,  93  Am.  St. 
Rep.  299,  quoting  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1085. 

3.  Findings  Contradicted  by  Record.  —  Ewing 
v.  Mallison.  65  Kan.  484,  93  Am.  St.  Rep.  roo, 
diction.  — Garrett  v.  Murphy,  102  111.  App.  63; 
quoting  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1085. 
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JURY  AND  JURY  TRIAL. 

By  A.  W.  Varian. 

1095.   I.  Nature  and  Classification  of  Juries.  —  See  note  i. 

1097.  II.  Right  to  Jury  Trial.  —  See  note  i. 

III.  Waiver  and  Loss  of  Right  to  Jury  Trial  —  1.  Power  to 
Waive  Trial  by  Jury  —  a.  Civil  Cases.  —  See  note  2. 

b.  Criminal  Proceedings.  —  See  notes  3,  4. 

1098.  See  note  1. 

Different  Degrees  of  Crime. —  See  notes  2,  3,  4. 

2.  Power  to  Waive  Legal  Number  of  Jurors  —  a.  Civil  Cases. — 


See  note  6. 
1099. 


b.  Criminal  Proceedings.  —  See  notes  8,  9. 
See  note  1. 

3.  Mode  of  Waiver  —  a.  In  General.  —  See  note  2. 

Statutory  Provisions.  —  See  notes  4,  5. 


1095.  1.  Definition  of  Jury.  —  State  v. 
Stentz,  30  Wash.  134,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1005. 

"  Jury  "  Means  Twelve  Men.  —  Capital  Trac- 
tion Co.  v.  Hof,  174  U.  S.  1  ;  State  v.  Mott, 
29  Mont.  292 ;  Lovings  v.  Norfolk,  etc.,  R.  Co., 
47  W.  Va.  582.  See  also  Florida  Fertilizer,  etc., 
Co.  v.  Boswell,  45  Fla.  301  ;  Dennee  v.  McCoy, 
(Indian  Ter.  1902)  69  S.  W.  Rep.  860. 

1097.  1.  In  Ontario,  by  statute,  the  plaintiff 
in  an  action  against  a  municipality  for  injuries 
occasioned  by  a  breach  of  duty  owed  by  the 
latter  to  the  former  is  entitled  to  a  jury  trial 
if  the  injuries  were  due  to  an  act  of  misfeas- 
ance, but  not  if  they  were  caused  by  the  non- 
repair of  a  highway.  Clemens  v.  Berlin,  7  Ont. 
L.  Rep.  33  ;  Kirk  v.  Toronto,  7  Ont.  L.  Rep.  36. , 

2.  Waiver  in  Civil  Proceedings  —  Illinois.  — 
Brewster  v.  People,  183  111.  143. 

Minnesota.  —  Poppitz  v.  German  Ins.  Co.,  85 
Minn.  118. 

Missouri.  —  Monett  Bank  v.  Howell,  79  Mo. 
App.  318. 

New  Jersey.  —  Condon  v.  Royce,  68  N.  J.  L. 
222. 

Washington.  —  State  v.  Neterer,  33  Wash. 
S3S,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1097. 

West  Virginia.  —  Lipscomb  v.  Condon,  56 
W.  Va.  416,  107  Am.  St.  Rep.  832. 

So  in  Condemnation  Proceedings. —  Wabash  R. 
Co.  v.  Coon  Run  Drainage,  etc.,  Dist.,  194  111. 
310. 

Bastardy  Proceedings  are  civil  proceedings,  and 
a  trial  by  jury  may  be  waived  in  such  cases. 
Kanorowski  v.  People,  113  111.  App.  468. 

3.  No  Right  of  Waiver. — Thompson  v.  Utah, 
170  U.  S.  343;  Brewster  v.  People,  183  111. 
143;  State  v.  Simons,  61  Kan.  752;  Michaelson 
v.  Beemer,  (Neb.  1904)  101  N.  W.  Rep.  1007. 

Contrary  Decisions.  —  Lovilia  v.  Cobb,  126 
Iowa  557.  See  also  Schick  v.  U.  S.,  195  U.  S. 
6S. 

4.  Absence  of  Statute.  —  Brewster  v.  People, 
183  111.  143;  Paulsen  v.  People,  195  111.  507. 


1098.  1.   Statute  Authorizing  Waiver.  — • 

Brewster  v.  People,  183  111.  143;  State  v.  Wells, 
69  Kan.  792. 

2.  Felonies  and  Misdemeanors  —  Georgia.  — 
Hollis  v.  State,  118  Ga.  760. 

Illinois.  —  Brewster  v.  People,  183  111.  143; 
Hamel  v.  People,  97  111.  App.  527;  Dallman  v. 
People,  113  111.  App.  507. 

Kansas.  — ■  State  v.  Wells,  69  Kan.  792. 

Louisiana. — -State  v.  Thompson,  104  La.  167. 

Ohio.  —  Evans  t'.  State,  23  Ohio  Cir.  Ct.  103. 
See  also  Hillier  v.  State,  26  Ohio  Cir.  Ct.  777. 

Oklahoma.  —  Queenan  v.  Territory,  11  Okla. 
261. 

Indictable  Offenses  must  be  tried  by  jury  in 
Illinois.    Paulsen  v.  People,  195  111.  507. 

3.  Michaelson  v.  Beemer,  (Neb.  1904)  101  N. 
W.  Rep.  1007. 

4.  Minor  Offenses.  —  Evans  v.  State,  23  Ohio 
Cir.  Ct.  103.  See  also  Schick  v.  U.  S.,  195  U. 
S.  65. 

In  Louisiana  the  accused  cannot  waive  a  trial 
by  jury  if  the  crime  is  one  necessarily  punish- 
able at  hard  labor.  State  v.  Jackson,  106  La. 
189;  State  v.  Thompson,  104  La.  167.  See  also 
State  v.  Ned,  105  La.  696. 

6.  Waiver  of  Legal  Number.  —  Hall  v.  Hall, 
131  N.  Car.  187,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1098. 

8.  Waiver  as  to  Number  in  Criminal  Proceedings. 
—  People  v.  Lane,  124  Mich.  271. 

9.  No  Power  of  Waiver.  —  Thompson  v.  LTtah, 
170  U.  S.  343;  Stale  v.  Ned,  105  La.  696;  State 
v.  Ellis,  22  Wash.  129. 

1099.  1.  Felonies  and  Misdemeanors. — 
State  v.  Wells,  69  Kan.  792  ;  State  v.  Simons, 
61  Kan.  752;  Queenan  v.  Territory,  11  Okla. 
261. 

2.  Presumption  Against  Waiver.  —  Wittenberg 

v.  Onsgard,  78  Minn.  342 ;  Poppitz  v.  German 
Ins.  Co.,  85  Minn,  t  1 8  ;  Allworth  v.  Interstate 
Consol.  R.  Co.,  (R.  I.  1905)  60  Atl.  Rep.  834. 

4.  Statutory  Modes  of  Waiver  Exclusive.  — 
Brewster  v.  People,  183  111.  143;  Chessman  v. 
Hale,  31  Mont.  577;  Griffith  v.  Cromley,  58  S. 
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I  I  Ol 


c.  Nonappearance  at  Trial.  —  See  notes  6,  9. 

d,  (  '  iNSENT  in  Civil  Cases  ~(i)  In  General.  —  See  note  11. 


1  1 02. 


bee  note  2. 

Oral  Agreement  in  Open  Court.  —  Sec  note  4. 
Entry  of  Record.  —  See  note  5. 

e.  Reference  of  Cause.  —  See  notes  3,  4. 
/.  Legal  and  Equitable  Issues  and  Proceedings. 

notes  5,  6,  7. 

1  10U.     Agreeing  to  Trial  in  Equity.  —  See  notes  4,  5. 

g.  Requesting  Direction  of  Verdict.  —  See  note  6. 
t.  Failure  to  Demand  Jury  —  (1)  In  General.  —  See  notes 


See 


1  I  O  I. 

2.  3- 
5  I  0,1. 

HOG. 


(2)  Sufficiency  of  Demand.  —  See  notes  1,  2. 

(3)  Time  of  Demand.  —  See  notes  3,  5. 


Car.  448;  Lipscomb  v.  Condon,  56  W.  Va.  416, 
107  Am.  St.  Rep.  832,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1099. 

1099.  5.  Contrary  Decisions.  — Pottitz  v. 
German  Ins.  Co.,  85  Minn.  118;  Schumacher  v. 
Crane-Churchill  Co.,  66  Neb.  440. 

I  1 00.  6.  Failure  to  Appear  at  Trial.  — 
Cerussite  Min.  Co.  v.  Anderson,  19  Colo.  App. 
307;  Frank  v.  Bauer,  19  Colo.  App.  445;  Chess- 
man v.  Hale,  31  Mont.  577;  Griffith  v.  Cromley, 
58  S.  Car.  448 ;  State  v.  Neterer,  33  Wash. 
535- 

9.  Previous  Demand  and  Payment  for  Jury.  — 

Fitzgerald  v.  Wygal,  24  Tex.  Civ.  App.  372. 

11.  Consent  in  Civil  Cases.  —  Brewster  v.  Peo- 
ple, 183  111.  143;  Chessman  v.  Hale,  31  Mont. 
577;  Kerr  v.  Hicks,  129  N.  Car.  141  ;  Kennedy 
v.  Dodge,  10  Ohio  Cir.  Dec.  360,  19  Ohio  Cir. 
Ct.  425 ;  Pinckney  v.  Green,  67  S.  Car.  309 ; 
Lipscomb  v.  Condon,  56  W.  Va.  416,  107  Am. 
St.  Rep.  832. 

I  IOI.    2.  Stipulation   in  Writing.  —  Chess- 
man v.  Hale,  31  Mont.  577;  Baylis  v.  Bullock 
Electric  Mfg.  Co.,  59  N.  Y.  App.  Div.  576; 
Hahn   v.    Brinson,    133   N.   Car.   7;    State  v.  % 
Neterer,  33  Wash.  535. 

4.  Oral  Agreement  in  Open  Court.  —  Baylis  v. 
Bullock  Electric  Mfg.  Co.,  59  N.  Y.  App.  Div. 
S76. 

5.  Entry  of  Record.  —  Chessman  v.  Hale,  31 
M'mt.  577:  Hahn  v.  Brinson,  133  N.  Car.  7; 
State  v.  Neterer,  33  Wash.  535  ;  Lipscomb  v. 
Condon,  56  W.  Va.  416,  107  Am.  St.  Rep.  832. 

1  102.  3.  Consent  to  Reference.  —  Brooklyn 
Heights  R.  Co.  v.  Brooklyn  City  R.  Co.,  105  N. 
Y.  App.  Div.  88  ;  Griffith  v.  Cromley,  58  S.  Car. 
448,  holding  by  a  divided  court  that  consent  to 
a  reference  to  a  master  to  take  and  report  te?ti- 
mony  constituted  a  waiver  of  a  jury;  Williams 
v.  Weeks,  70  S.  Car.  1. 

4.  Failure  to  Object  to  Reference.  —  Kerr  v. 
Hicks,  129  N.  Car.  141. 

5.  Joinder  of  Legal  and  Equitable  Causes  of 
Action.  —  Baylis  v.  Bullock  Electric  Mfg.  Co., 
SO  N.  Y.  App.  Div.  576. 

6.  Effect  of  Bringing  Equitable  Action.  — 
Baylis  v.  Bullock  Electric  Mfg.  Co.,  59  N.  Y. 
App.  Div.  576. 

7.  Interposing  a  Counterclaim  to  an  equitable 
action  does  not  waive  the  right  to  have  the  is- 
sues thereby  raised  tried  by  a  jury.  Herb  v. 
Metropolitan  Hospital,  etc.,  80  N.  Y.  App.  Div. 
'45- 


1103.  4.  Failure  to  Object. —  Charles  Baum- 
bach  Co.  v.  Hobkirk,  104  Wis.  488. 

5.  Both  Legal  and  Equitable  Issues  Involved. 

—  Schumacher  v.  Crane-Churchill  Co.,  66  Neb. 
440. 

6.  Request  for  Direction  of  Verdict.  —  Poppitz 
v.  German  Ins.  Co.,  85  Minn.  118;  Bernheimer 
v.  Adams,  70  N.  Y.  App.  Div.  114,  affirmed  175 
N.  Y.  472  ;  Winter  v.  Williamsburgh  Sav.  Bank, 
68  N.  Y.  App.  Div.  193  ;  Westervelt  v.  Phelps, 
171  N.  Y.  212;  Sigua  Iron  Co.  v.  Brown,  171 
N.  Y.  488. 

1104.  1.  Failure  to  Demand  Jury — Ala- 
bama.— -Moore  v.  Crosthwait,  135  Ala.  272. 

Georgia.  —  Miller  v.  Georgia  R.  Bank,  120 
Ga.  17;  Heard  v.  Kennedy,  116  Ga.  36;  Water- 
man v.  Glisson,  115  Ga.  773. 

Maine.  —  Davis  v.  Auld,  96  Me.  559. 

Michigan.  —  In  re  Cox,  129  Mich.  635. 

Nebraska.  —  Schumacher  v.  Crane-Churchill 
Co.,  66  Neb.  440;  Horton  v.  Simon,  (Neb.  1903) 
97  N.  W.  Rep.  604. 

New  Jersey.  —  Condon  v.  Royce,  68  N.  J.  L. 
2.22. 

New  York.  —  People  v.  Halwig,  (County 
Ct.)  41  Misc.  (N.  Y.)  227;  Steuerwald  v.  Gill, 
85  N.  Y.  App.  Div.  605  ;  Hawkins  v.  Mapes- 
Reeve  Constr.  Co.,  82  N.  Y.  App.  Div.  72, 
affirmed  178  N.  Y.  236. 

North  Carolina.  —  Stancill  v.  Spain,  133  N. 
Car.  76. 

Ohio.  —  Evans  v.  State,  23  Ohio  Cir.  Ct.  103. 
Tennessee. —  Taylor  v.    Sledge,    108  Tenn. 
719. 

Utah. —  State  v.  Cherry,  22  Utah  1. 
Wisconsin.  —  Charles  Baumbach  Co.  v.  Hob- 
kirk, 104  Wis.  454. 

2.  Validity  of  Statutes.  —  Lemon  v.  Ward,  3 
Ariz.  219  ;  McKay  v.  Fair  Haven,  etc.,  R.  Co.,  75 
Conn.  608;  In  re  Cox,  129  Mich.  635;  Condon 
v.  Royce,  68  N.  J.  L.  222. 

3.  Regulation  by  Courts.  —  State  v.  Cherry,  22 
Utah  1. 

1105.  1.  Sufficiency  of  Demand.  —  Goble  v. 
Swobe,  64  Neb.  838. 

2.  Statutory  Requirements  to  Be  Followed.  — 

McKay  7'.  Fair  Haven,  etc.,  R.  Co.,  75  Conn. 
608;  State  v.  Cherry,  22  Utah  1. 

1106.  3.  When  Cause  Is  Set  Down  for  Trial. 
— -Waterman  v.  Randlett,  (Iowa  iwo)  84  N. 
W.  Rep.  680:  State  v.  Cherry,  22  Utah  1. 

Before  Call  of  Docket. —  Heard  v.  Kennedy,  116 
Ga.  36. 
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1109. 
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See  note  i. 
ing  Panel. 


Demand  After  Beginning  of  Trial.  —  See  notes  IO,  II,  12. 

(4)  Wit kdr azval  of  Demand.  —  See  note  I. 

J.  Nonpayment  of  Jury  Fees.  —  See  notes  3,  4. 

Subsequent  Trial.  —  See  note  IO. 
The  Record  on  Appeal.  —  See  note  3. 

4.  Effect  of  Waiver  —  b.  Change  of  Issues.  —  See  note  6. 

c.  Subsequent  Term  or  Trial.  —  See  notes  10,  u. 

d.  Disregard  of  Waiver  by  Court.  —  See  note  12. 

5.  Withdrawal  of  Waiver.  —  See  notes  1 ,  2. 

6.  Presumption  of  Waiver  on  Appeal.  —  See  notes  3,  5. 

VI.  Procuring  Attendance  of  Members  of  Panel.  —  See  note  8. 

VII.  Challenges  to  the  Array  —  1.  General  Considerations.  — 

2.  Grounds  — £.  Irregularities  in  Selecting  List  or  Draw- 
—  See  note  10. 


On  Calling  of  Docket. —  Lemon  v.  Ward,  3  Ariz. 
219. 

One  Clear  Day  Previous  to  Trial.  —  By  statute 
in  New  Brunswick  an  application  for  a  jury 
must  be  made  one  clear  day  previous  to  the 
trial ;  and  a  demand  made  after  a  trial  has 
been  commenced,  and  adjourned  at  the  request 
of  the  defendant  before  any  substantial  progress 
has  been  made,  is  too  late.  Temperance,  etc., 
L.  Assur.  Co.  v.  Ingraham,  35  N.  Bruns.  558. 

1106.  5.  Within  Fixed  Time  After  Joinder 
of  Issue.  —  McKay  v.  Fair  Haven,  etc.,  R.  Co., 
75  Conn.  608. 

When  Issue  Is  Joined.  —  Hartmann  v.  Hoff- 
man, 65  N.  Y.  App.  Div.  443,  modified  76  N.  Y. 
App.  Div.  449. 

10.  When  Allowed  After  Commencement  of  Trial. 
—  The  defendant  in  an  equitable  action  may 
demand  a  jury  to  assess  the  damages  after  the 
commencement  of  the  trial,  where  the  court 
permits  a  recovery  of  damages  beyond  those 
properly  presented  by  the  issues  in  the  pro- 
ceeding. Ackerman  v.  True,  56  N.  Y.  App. 
Div.  54. 

11.  Inquiry  into  Merits.  —  Baylis  v.  Bullock 
Electric  Mfg.  Co.,  59  N.  Y.  App.  Div.  576. 

12.  After  Testimony  Is  Taken.  —  Whitcomb  v. 
Stringer,  160  Ind.  82;  Terry  v  State,  12  Ohio 
Cir.  Dec.  274,  22  Ohio  Cir.  Ct.  16. 

1107.  1.  Withdrawal  of  Demand.  —  Sher- 
wood v.  New  York  Telephone  Co.,  (Supm.  Ct. 
App.  T.)  46  Misc.  (N.  Y.)  102;  Taylor  v. 
Sledge,  108  Tenn.  719.  But  see  Moore  v. 
Crosthwait,  135  Ala.  272. 

3.  Payment  of  Jury  Fees.  —  Delaney  v.  Police 
Ct.,  167  Mo.  667;  Story  v.  Walker,  71  N.  J. 
L.  256,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  11C7;  Condon  v.  Royce,  68  N.  J.  L. 
222 ;  Pinckney  v.  Green,  67  S.  Car.  309,  citing 
17  Am.  and  Eng.  Encvc.  of  Law  (2d  ed.)  1 107  ; 
State  v.  Netcrer,  33  Wash.  535,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1107. 

4.  Rule  of  Court. —  Naphtaly  v.  Rovegno,  130 
Cal.  639.  Contra,  Randall  v.  Kelsey,  7  Idaho 
168. 

As  to  the  Power  of  a  Justice.  —  Story  v. 
Walker,  71-  N.  J.  L.  256. 

In  the  Absence  of  Statute  the  court  cannot  re- 
quire payment  of  jury  fees  as  a  condition  to  -1 
trial  by  jury.    Pinckney  v.  Green,  67  S.  Car.  309. 

10.  Subsequent  Trial.  —  See  Lemon  v.  Ward, 
3  Ariz.  219. 


11  OS.  3.  Naphtaly  v.  Rovegno,  130  Cal. 
639- 

6.  Change  of  Issues. —  Osgood  v.  Skinner,  186 
111.  491  ;  Reese  v.  Baum,  83  N.  Y.  App.  Div. 
550 ;  Levy  z.  Roossin,  93  N.  Y.  App.  Div.  387. 

10.  In  New  York  a  waiver  of  a  jury  cannot 
be  retracted,  but  remains  good  during  the  life 
of  the  litigation.  Tracy  v.  Falvey,  102  N.  Y. 
App.  Div.  585. 

11.  Subsequent  Trial. —  Guyer  v.  Caldwell,  98 
111.  App.  232;  Osgood  v.  Skinner,  18G  111.  tgi  ; 
Wittenberg  v.  Onsgard,  78  Minn.  342;  Schu- 
macher v.  Crane-Churchill  Co.,  66  Neb.  440; 
Freifeld  v.  Sire,  13  N.  Y.  Annot.  Cas.  359.  See 
also  Wittenberg  v.  Onsgard,  78  Minn.  342. 

In  Appellate  Court.  —  A  right  to  a  trial  by 
jury  in  an  appellate  court  upon  a  trial  dc  novo 
is  not  lost  by  the  fact  that  a  jury  trial  was 
waived  in  the  court  of  first  instance.  Dennee 
v.  McCoy,  (Indian  Ter.  1902)  69  S.  W.  Kep. 
860. 

12.  Disregard  of  Waiver.  —  Knapp  ?'.  Order 
of  Pendo,  36  Wash.  601.  See  also  Wood  v. 
Rio  Grande  Western  R.  Co.,  28  Utah  351. 

1109.  1.  Withdrawal  of  Waiver.  —  Camp  v. 
Carroll,  73  Conn.  247;  Osgood  v.  Skinner,  186 
111.  491  ;  Wittenberg  v.  Onsgard,  78  Minn.  342. 

After  the  Testimony  Is  All  In  it  is  too  late  to 
withdraw  the  waiver.  Brownell  Imp.  Co.  v. 
Critchfield,  197  111.  61. 

2.  No  Right  of  Withdrawal. —  Tracy  v.  Falvey, 
102  N.  Y.  App.  Div.  585. 

3.  Statutory  Requirement. —  Lipscomb  v.  Con- 
don, 56  W.  Va.  416,  107  Am.  St.  Ren.  832, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1 109. 

5.  Absence  of  Objection  Below.—  Kennedy  p. 
Dodge,  10  Ohio  Cir.  Dec.  360,  19  Ohio  Cir.  Ct. 
425- 

1110.  8.  Procuring  Attendance  of  Jurors.  — 

Com.  v.  Haines,  27  Pa.  Co.  Ct.  81,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  mo. 

1111.  1.  Challenge  to  Array.  —  Thompson 
v.  State,  109  Ga.  272. 

10.  Irregularities  in  Selecting  List  or  Drawing 
Panel  —  California. —  People  v.  Enwright,  134 
Cal.  527. 

Kansas.  —  State  v.  Edwards,  64  Kan.  455. 

Louisiana.  ■ —  State  v.  Love,  106  La.  658.  See 
also  State  v.  Kellogg.  104  La.  580. 

New  York.  —  People  v.  Schmidt,  168  N.  Y. 
568. 
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notes  l ,  5. 


c.  Bias  or  Misconduct  of  Summoning  Officer.  —  See 


1  1  1 :\. 


1 1  14. 
1 115. 


e.  Exclusive  Statutory  Grounds. —  See  note  7. 
/.  Excusing  Jurors.  —  See  note  1. 
g.  Cause  Affecting  Part  of  Panel.  —  See  notes  3,  4. 
3.  Waiver  of  Right  of  Challenge.  —  See  notes  5,  9. 
See  notes  2,  4. 

VIII.  Formation  of  Trial  Jury  —  2.  Challenges  and  Exclusion  for 

Cause  —  a.  RIGHT  AND  POWER  IN  General.  —  See  notes  5,  7. 

Principal  Challenges  and  Challenges  to  Favor.  —  See  notes  8,  9. 
Mode  of  Trial  of  Challenges.  —  See  note  IO. 

1110.   b.  Causes  of  General  Character 
Reason  of  Age.  —  See  notes  7,  9. 

1117.    (3)  Physical  Incapacity.  —  See  note  1. 

(4)  Mental  Defects.  —  See  notes  5,  6,  7. 

(5)  Ignorance  of  English.  Language.  — See  note  12. 

(6)  Lack  of  Education.  —  See  note  15. 


(2)  Disqualification  by 


Texas.  —  Ray  v.  State,  46  Tex.  Crim.  176; 
White  v.  State,  45  Tex.  Crim.  597 ;  Brown  v. 
State,  (Tex.  Crim.  1901)  65  '  S.  W.  Rep. 
812. 

Virginia. — Jones  v.  Com.,  100  Va.  842. 

The  Misnomer  of  Veniremen.  —  Longtime  v. 
State,  130  Ala.  66;  Kimbrell  v.  State,  130  Ala. 
40;  Beard  v.  State,  41  Tex.  Crim.  173. 

In  Oregon  a  challenge  to  the  panel  has  been 
abolished  by  statute.  State  v.  Savage,  36 
Oregon  191. 

1112.  1.  Partiality  or  Irregular  Action  of 
Summoning  Officer. —  People  v.  Oliveria,  127  Cal. 
376;  Thompson  v.  State,  109  Ga.  272.  See  also 
State  v.  Savage,  36  Oregon  191.  Compare 
Whipple  v.  Preece,  24  Utah  364. 

5.  Persons  Not  Summoned. —  Watkins  v.  State, 
133  Ala.  88;  Caddell  v.  State,  129  Ala.  57; 
Davis  v.  State,  126  Ala.  44;  Collins  v.  State, 
137  Ala.  50;  Stewart  v.  State,  137  Ala.  33; 
Thomas  v.  State,  124  Ala.  48;  State  v.  Barker, 
68  N.  J.  L.  19;  State  v.  Woods,  66  N.  J.  L. 
458;  Com.  v.  Payne,  205  Pa.  St.  101  ;  Beard  v. 
State,  41  Tex.  Crim.  173.  See  also  Taylor  v. 
State,  (Miss.  1901)  30  So.  Rep.  657. 

Summoning  the  Wrong  Party  Through  Mistake 
is  not  ground  for  quashing  the  venire.  Gregory 
v.  State,  140  Ala.  16. 

7.  Exclusive  Statutory  Grounds.  —  State  v. 
Kellogg,  104  La.  580.  But  see  Texas,  etc.,  R. 
Co.  v.  Pullen,  33  Tex.  Civ.  App.  143. 

1113.  1.  Excusing  Juror. —  Thomas  v. 
State,  124  Ala.  48;  Com.  v.  Payne,  205  Pa.  St. 
101. 

3.  Causes  Affecting  Part  of  Panel.  —  Teal  v. 
State,  119  Ga.  102;  Thompson  v.  State,  109  Ga. 
272;  Humphries  v.  State,  100  Ga.  260;  Nixon  v. 
State,  121  Ga.  144;  Taylor  v.  State,  121  Ga. 
348;  State  v.  Barker,  68  N.  J.  L.  19;  State  v. 
Bectsa,  71  N.  J.  L.  322. 

4.  Same  Cause  Affecting  Individual  Members. 

—  Thompson  v.  State,  109  Ga.  272;  Young  v. 
State,  90  Md.  579. 

5.  Statutory  Time  for  Challenging  Array.  — 
See  People  v.  Oliveria,  127  Cal.  376;  Com.  v. 
Cressinger,  193  Pa.l  St.  326. 

9.  Challenge  to  Array  Before  Challenge  to  Polls, 

—  State  v.  Everson,  63  Kan.  66. 

1114.  2.    Challenge    Before  Swearing.  — 


Longmire  v.  State,  130  Ala.  66;  St.  Louis, 
etc.,  R.  Co.  v.  Union  Trust,  etc.,  Bank,  209  111. 
459- 

4.  Objection  After  Verdict. —  Birdsong  v.  State, 
120  Ga.  850;  Cochran  v.  State,  113  Ga.  736. 

1115.  5.  Right  to  Challenge  for  Cause. — 

Wabash  R.  Co.  v.  Coon  Run  Drainage,  etc., 
Dist.,  194  111.  310. 

7.  Legislature  Cannot  Impair  Right.  —  Wabash 
R.  Co.  v.  Coon  Run  Drainage,  etc.,  Dist.,  194 
111.  310. 

8.  Principal  Challenge  and  Challenges  to  the 
Favor.  — •  Turner  v.  State,  114  Ga.  421  ;  East  St. 
Louis  Electric  R.  Co.  v.  Snow,  88  111.  App.  660  ; 
O'Fallon  Coal,  etc.,  Co.  v.  Laquet,  89  111.  App. 
13,  affirmed  198  111.  125;  O'Donnell  v.  Weiler, 
(N.  J.  1905)  59  Atl.  Rep.  1055. 

9.  See  Turner  v.  State,  114  Ga.  421;  O'Fal- 
lon Coal,  etc.,  Co.  v.  Laquet,  198  111.  125. 

10.  Mode  of  Trial  of  Challenges.  —  Turner  v. 
State,  114  Ga.  421;  East  St.  Louis  Electric  R. 
Co.  v.  Snow,  88  111.  App.  660;  O'Fallon  Coal 
Co.  v.  Laquet,  89  111.  App.  13,  affirmed  198  111. 
125;  State  v.  Vick,  132  N.  Car.  995. 

1116.  7.  Juror  Must  Be  of  Full  Age.  —  Rus- 
sell v.  State,  62  Neb.  512. 

9.  Bullock  v.  State,  65  N.  J.  L.  557,  86  Am. 
St.  Rep.  668;  State  v.  Bectsa,  71  N.  J.  L.  322. 

Time  to  Which  Statute  Relates. —  It  is  suffi- 
cient if  the  juror  is  of  the  proper  age  at  the 
time  when  the  jury  is  impaneled.  Funk  v.  U. 
S.,  16  App.  Cas.  (D.  C.)  478. 

1117.  1.  Defective  Hearing.  —  See  Cameron 
v.  Ottawa  Electric  R.  Co.,  32  Ont.  24. 

5.  Mental  Defects.  —  See  State  v.  Hatfield,  48 
W.  Va.  561. 

6.  Burik  v.  Dundee  Woolen  Co.,  66  N.  J.  L. 
420. 

Time  of  Existence. —  The  defect  should  be 
shown  to  exist  at  the  time  of  the  trial.  Gott 
v.  People,  187  II!.  249. 

7.  Knowledge  of  Law.  —  "  The  law  does  not 
contemplate  that  a  juror  should  be  learned  in 
the  law."  San  Antonio,  etc.,  R.  Co.  v.  Belt,  24 
Tex.  Civ.  App.  281. 

12.  Clark  v.  U.  S.,  19  App.  Cas.  (D.  C.)  295 ; 
Parman  v.  Kansas  City,  105  Mo.  App.  691. 

15.  Lack  of  Education. —  State  v.  Stockman.  9 
Kan.  App.  422. 
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1118.  See  note  i. 

(7)  Criminality  or  Immorality.  —  See  notes  6,  7. 

1119.  (10)  Lack  of  Household  Qualification.  —  See  note  18. 

1120.  (11)  Nonpayment  of  Taxes.  —  See  note  1. 
Name  on  Assessment  Roll.  —  See  note  3. 

1121.  (13)  Disqualification  by  Nonresidence.  —  See  note  6. 
Citizenship  and  Residence  in  State.  —  See  notes  IO,  II. 

1 122.  (14)  Occupancy  of  Public  Office.  —  See  notes  2 

(15)  Previous  Service  as  Juror.  —  See  notes  12 

1 123.  Place  and  Time  of  Previous  Service.  —  See  note  5. 
Actual  Service.  —  See  note  8. 

(16)  Party  to  Pending  Suit.  —  See  note  13. 
In  North  Carolina.  —  See  note  1 6. 

1124.  c.  Causes  Peculiar  to  Particular  Case  — 
Regards  Parties  or  Persons  Interested  in  Case  —  (a)  Relationship  — 
of  Exclusion.  —  See  notes  5,  6,  9,  IO,  II,  13- 

112o.     bb.  Relationship  by  Marriage.  — See  notes  2,  3,  4,  6, 


3.  6,  7. 
14,  15. 


( 1 )  Prejudice  as 
aa.  General  Rule 


1118.  1.  Statutory  Provisions.  —  King  v. 
State,  (Tex.  Crim.  1901)  64  S.  W.  Rep.  245. 

6.  Conviction  or  Accusation  of  Crime. —  Charles- 
ton v.  State,  133  Ala.  118;  Com  v.  Wong 
Chung,  186  Mass.  231  ;  Queenan  v.  Territory, 
11  Okla.  261. 

A  Record  of  Thirty-six  Prosecutions,  most  of 
which  resulted  in  conviction,  was  held  to  show 
that  a  juror  was  not  of  good  moral  character, 
and  sufficient  to  authorize  a  new  trial.  Man- 
ning v.  Boston  El.  R.  Co.,  187  Mass.  496. 

7.  Desertion  from  the  Army  is  a  ground  for 
challenge  in  Massachusetts,  but  a  legal  adju- 
dication of  guilt  is  first  essential  in  order  to 
disqualify.  Com.  v.  Wong  Chung,  186  Mass. 
231- 

1119.  18.  Head  of  Family.  —  McArthur  v. 
State,  41  Tex.  Crim.  635. 

1120.  1.  Bankruptcy  of  a  juror  at  the  time 
of  trial,  he  thereby  ceasing  to  be  a  taxpayer, 
does  not  authorize  the  granting  of  a  new  trial. 
Guckian  v.  Newbold,  23  R.  I.  553,  594. 

Poll  Tax.  —  In  Texas,  where  it  is  not  possible 
to  obtain  the  requisite  qualified  jurors  who  have 
paid  their  poll  tax  the  court  may  dispense  with 
that  qualification,  but  the  possibility  of  obtain- 
ing them  is  a  question  of  fact  in  each  case. 
Taylor  v.  State,  (Tex.  Crim.  1904)  81  S.  W. 
Rep.  933. 

3.  Name  on  Assessment  Roll.  —  State  v.  Arn- 
stein,  9  Kan.  App.  697. 

1121.  6.  Challenge  to  Individual  Jurors. — 

Jackson  v.  State,  131  Ala.  21.  See  also  People 
v.  McFarlane,  138  Cal.  481. 

10.  Statutory  Provisions  as  to  Length  of 
Residence.  —  See  Russell  v.  State,  62  Neb. 
512. 

11.  Persons  Leaving  State.  —  Hughes  v.  State, 
ioq  Wis.  397. 

1122.  2.  State  v.  Carter,  106  La.  407; 
State  v.  Lewis,  31  Wash.  75. 

3.  Statutory  Disqualification.  —  Terrell  v. 
State,  69  Ark.  449. 

6.  Deputy  of  Prosecuting  Attorney. —  See  State 
v.  Lewis,  31  Wash.  75,  holding  that  a  justice 
of  the  peace  was  not  absolutely  disqualified  be- 
cause subject  to  the  occasional  advice  of  the 
prosecuting  attorney. 

7.  Sheriff's  Employee,  —  See  State  v.  Carter, 


106  La.  407  (constable);  State  v.  Forbes,  m 
La.  473  (deputy  sheriff). 

12.  Previous  Service  as  Juror.  —  Jordan  v. 
State,  119  Ga.  443;  McFarhn  v.  State,  121  Ga. 
329  ;  Kansas  City  v.  Kirkham,  9  Kan.  App.  236  ; 
Coil  v.  State,  62  Neb.  15;  Randolph  v.  State, 
65  Neb.  520  ;  Figg  v.  Donahoo,  (Neb.  1903)  95 
N.  W.  Rep.  1020;  Knights  of  Pythias  v.  Steele, 

107  Tenn.  1. 

Previous  Service  as  Juror  at  Former  Trial  of 
Same  Cause. —  See  Dunsmuir  v.  Lowenberg,  34 
Can.  Sup.  Ct.  228. 

14.  Statute  Applicable  to  Talesmen. —  Figg  v. 
Donahoo,  (Neb.  1903)  95  N.  W.  Rep.  1020; 
Coil  v.  State,  62  Neb.  15. 

15.  See  Hughes  v.  State.  109  Wis.  397. 

1123.  5.  Previous  Service  at  Same  Term. — 
See  Michigan  City  v.  Phillips,  163  Ind.  449. 

8.  Actual  Service  Necessary. —  Randolph  v. 
State,  65  Neb.  520. 

13.  Actual  Trial  Unnecessary.  —  Chicago,  etc., 
R.  Co.  v.  Downey,  85  111.  App.  175. 

16.  State  v.  Spivey,  132  N.  Car.  989. 

1124.  5.  Relationship.— Roberts  v.  Roberts, 
iiS  Ga.  261,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1 124. 

6.  Thomas  v.  State,  133  Ala.  139;  Danzey  v. 
State,  126  Ala.  15;  Mono  County  v.  Flanigan, 
130  Cal.  105;  Texas,  etc.,  R.  Co.  v.  Elliott,  22 
Tex.  Civ.  App.  31. 

9.  Roberts  v.  Roberts,  its  Ga.  261,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1124. 

10.  Statutory  Provision.  —  Mono  County  v. 
Flanigan,  130  Cal.  105;  Bradt  v.  Peck,  81  N. 
Y.  App.  Div.  295  ;  Texas,  etc.,  R.  Co.  v.  Elliott, 
22  Tex.  Civ.  App.  31. 

11.  South  Carolina  Rule. —  Slate  v.  Brock.  61 
S.  Car.  141. 

13.  Objection  by  Related  Party.  —  Downing  v. 
State,  1 14  Ga.  30. 

1125.  2.  Statutory  Provisions. —  Thomas  v. 
State,  133  Ala.  139;  Danzey  v.  State,  126  Ala. 
15.  See  also  Mono  County  v.  Flanigan,  130 
Cal.  105. 

3.  Marriage  of  Kinsmen  Insufficient.  —  Danzey 
v.  State,  126  Ala.  15;  North  Arkansas,  etc.,  R. 
Co.  v.  Cole,  71  Ark.  38,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1125;  Baldwin  v. 
State,  120  Ga,  188;  Smith  v,  Smith,  U9Ga.  239. 
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I  I  9tSa     Termination  of  Disqualifloation.  —  Sec  note  7. 

...  Relationship  to  Person  Interested  but  Not  Party.  — See  note  9. 
I  In  Criminal  Cases.  — Sec  note  5. 

,/./.  Relationship  to  Counsel.  —  See  note  9. 
1 127.    See  note  1. 

(b)  Business  Relations  in  General.  —  See  note  5- 
1  128.     (d)  Relation  of  Landlord  and  Tenant.  —  See  note  2. 

(•)  Friendship  or  Hostility  to  Party.  —  See  notes  8,  9,  IO. 

(f)  Sympathy  with  Party.  —  See  note  I  I . 
1 12!>.     (h)  Prejudice  as  to  Party's  Business.  —  See  note  [. 

I  130.     (j)  Bias  For  or  Against  Counsel.  —  See  note  I. 

Relation  of  Attorney  and  Client  —  See  notes  6,  7. 

II  ill.    (l)  Race  Prejudice. — -See  note  5. 

(2)  Interest  and  Prejudice  as  Regards  Matters  Involved  —  (a)  Direct 
Peouniary  Interest.  —  See  note  17. 

1  1*12.     (b)  Membership  in  Corporate  Party  or  Association.  —  See  note  1 3. 

1  I  WW.     (c)  Residence  in  Municipality  Interested  in  Suit.  —  See  notes  2,  4,  6,  7. 


1125.  4.  Discretion  of  Court. — ■  North  Ar- 
kansas, etc.,  R.  Co.  v.  Cole,  71  Ark.  38,  citing 
17  Am.  and  Eng.  Eniyc.  of  Law  (2d  cd.) 
1125. 

6.  See  Mono  County  v.  Flanigan,  130  Cal. 
105. 

7.  Death  of  Consort  "Without  Issue.  —  String- 
fellow  v.  State,  42  Tex.  Crim.  588,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1125. 

9.  Relationship  to  Party  in  Interest.  ■ —  Mono 
County  v.  Flanigan,  130  Cal.  105;  Roberts  v. 
Roberts,  115  Ga.  261,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  11 25;  Texas,  etc.,  R. 
Co.  v.  Elliott,  22  Tex.  Civ.  App.  31. 

Relationship  to  One  Indicted  for  the  Same  Offense 
is  sufficient  to  disqualify.  Thomas  v.  State,  133 
Ala.  139. 

1126.  5.  Relative  of  Prosecutor. —  Com- 
pare Atkinson  v.  State,  112  Ga.  411. 

9.  Relationship  to  Counsel.  — ■  Roberts  v. 
Roberts,  115  Ga.  261,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1126;  Kelso  v.  Kuehl, 
1 16  Wis.  495. 

1 1 27.  1.  To  Prosecuting  Attorney. —  String- 
fellow  v.  State,  42  Tex.  Crim.  588.  But  see 
State  v.  Brock,  61  S.  Car.  141. 

5.  Family  Physician.  — ■  That  one  of  the  par- 
ties is  the  family  physician  of  one  called  as  a 
juror  is  no  ground  for  rejecting  him.  Chesa- 
peake, etc.,  R.  Co.  v.  Smith,  103  Va.  326. 

112§.  2.  Juror  Tenant  of  Party.  —  Com- 
pare Arnold  v.  Producers'  Fruit  Co.,  141  Cal. 
738. 

8.  Friendship  to  Party.  — ■  Decker  v.  Laws, 
(Ark.  1905)  85  S.  W.  Rep.  425;  Chesapeake, 
etc.,  R.  Co.  v.  Smith,  103  Va.  326.  Compare 
Cameron  v.  Ottawa  Electric  R.  Co.,  32  Ont.  24. 

9.  Friendship  of  Families.  —  One  who  states 
on  his  voir  dire  that  his  friendship  for  the 
brother  of  the  defendant  would  influence  him 
in  reaching  a  conclusion  is  properly  excluded  on 
the  challenge  of  the  state.  State  v.  Faulkner, 
185  Mo.  673.  See  also  Texas  Cent.  R.  Co.  v. 
Blanton,  36  Tex.  Civ.  App.  307. 

10.  Hostility  to  Party. —  Billmeyer  v.  St.  Louis 
Transit  Co.,  108  Mo.  App.  6. 

Bias  For  or  Against  Trade  Unions  is  a  basis 
for  a  challenge  for  cause  in  a  case  arising  out 
of  the  enforcement  of  th,e  rules  pf  such  a  union. 


Gatzow  v.  Buening,  106  Wis.  1,  80  Am.  St. 
Rep.  17. 

11.  Sympathy  with  Party.  —  Compare  Davey 
v.  Janesville,  111  Wis.  628. 

1129.  1.  Prejudice  Against  Particular  Busi- 
ness. —  Smith  v.  State,  24  Ind.  App.  688. 

1130.  1.  Bias  Towards  Counsel.  —  State  v. 
Boyce,  24  Wash.  514. 

Good  Opinion  of  Counsel.  —  Tolles  v.  Meyers, 
65  Neb.  704. 

6.  Relation  of  Attorney  and  Client.  —  Similar 
statutes  are  in  force  in  Indian  Territory, 
Brown  v.  McNair,  (Indian  Ter.  1904)  82  S.  W. 
Rep.  677  ;  and  in  Washington,  State  v.  Boyce, 
24  Wash.  514. 

The  Washington  statute  making  the  relation- 
ship of  attorney  and  client  between  a  juror  and 
one  of  the  parties  a  ground  for  challenge  has 
been  construed  as  not  disqualifying  a  juror  who 
was  a  client  of  the  attorney  of  one  of  the  par- 
ties. McCorkle  v.  Mallory,  30  Wash.  632.  But 
under  a  very  similar  statute  the  contrary  was 
held  in  Idaho.    State  v.  McGraw,  6  Idaho  6.35. 

7.  State  v.  Carter,  121  Iowa  135.  But  see 
Hall  v.  Graziana,  (Ky.  1903)  74  S.  W.  Rep. 
670. 

1131.  5.  Prejudice  Against  Race. — Where 
a  juror  states  or.  his  voir  dire  that  he  would 
not  and  could  not  give  to  a  negro  an  impartial 
trial  for  killing  a  white  man,  but  that  he  could 
do  so  where  a  negro  killed  another  negro,  it 
is  not  improper  to  retain  such  juror  where  a 
negro  is  being  tried  for  the  killing  of  another 
negro.     State  v.  Mayfield,  104  La.  173. 

17.  Pecuniary  Interest. —  A  deputy  sheriff  is 
not  competent  to  serve  as  a  juror  where  the 
sheriff's  fees  are  dependent  on  a  conviction. 
Gaff  v.  State,  155  Ind.  277,  80  Am.  St.  Rep.  235. 

1132.  13.  Corporation  Interested  in  Suit. — 
Martin  v.  Farmers'  Mut.  F.  Ins.  Co.,  (Mich. 
1905)  102  N.  W.  Rep.  656;  State  v.  Thompson, 
24  Utah  314. 

1133.  2.  Members  or  Citizens  of  Municipality. 
—  Davey  v.  Janesville,  11 1  Wis.  628. 

4.  Resident  Taxpayers. — Kansas  City  v.  Kirk- 
ham,  9  Kan.  App.  236. 

6.  Resident  Taxpayer  Competent.  —  Detroit  v. 
Detroit  R.  Co.,  134  Mich.  11.  See  also  Davey 
v.  Janesville,  \\\  Wis,  628. 


878 


Vol.  XVII. 


JURY  AND  JURY  TRIAL. 


1134  1141 


1135. 
1136. 


1137. 


1134.     Cases  Where  Rule  of  Exclusion  Inapplicable.  —  See  note  I. 

(d)  Prejudice  Against  Capital  Punishment.  - —  See  note  9. 
See  notes  I,  3. 

Character  of  Prejudice.  —  See  note  I. 

(e)  Prejudioe  Against  Circumstantial  Evidence.  —  See  notes  2,  4. 
Even  in  Cases  Not  Punishable  with  Death.  —  See  note  6. 

(f)  Membership  in  Society  to  Suppress  Crime.  —  See  notes  7,  9,  12. 

(g)  Abstract  Moral  and  Legal  Opinions  —  bb.  Prejudice  Against  Particular 
Class  of  Actions.  —  See  note  7. 

1138.    dd.  Legal  Opinion.  —  See  note  I. 

ff.  Aversion  to  Plea  of  Insanity.  —  See  note  12. 
1130.     (h)  Pecuniary  Interest  in  Same  or  Similar  Question.  —  See  note  4. 

(3)  Knowledge  or  Opinion  as  to  Case  —  (a)  Opinion  as  to  Merits  of  Case 
—  aa.  As  Ground  of  Challenge  and  Exclusion  in  General.  —  See  note  IO. 

1 140.  Opinion  Prima  Facie  Cause  for  Disqualification.  —  See  note  9. 

bb.  Nature  OF  Opinion  —  (ad)  General  Considerations.  — See  notes   IO,  12, 

13,  14,  15,  16. 

1141.  Light  and  Transient  Impressions.  —  See  notes  I,  2. 


1133.  7.    Objection    by     Municipality. — 

—  Compare  Kansas  City  v.  Kirkham,  9  Kan. 
App.  236. 

1134.  1.  Benefit  from  Payment  of  Fine. — 

A  resident  of  a  county  is  not  disqualified  to 
act  as  a  juror  in  a  suit  where  the  defendant 
may  be  obligated  to  pay  a  fine  which  will  inure 
to  the  county.  State  v.  Lynn,  3  Penn.  (Del.) 
316. 

9.  Prejudice  Against  Capital  Punishment.  — 

Funk  v.  U.  S.,  16  App.  Cas.  (D.  C.)  478;  State 
v.  Vick,  132  N.  Car.  995,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1134;  Martin  v. 
State,  (Tex.  Crim.  1904)  83  S.  W.  Rep.  390 ; 
State  v.  Shaw,  73  Vt.  149. 

1135.  I.  Statutory  Provisions.  —  Thayer  v. 
State,  138  Ala.  39;  Brewer  v.  State,  72  Ark. 
145;  People  v.  Cebulla,  137  Cal.  314;  Coppen- 
haver  v.  State,  160  Ind.  540;  Hill  v.  State,  42 
Neb.  503 ;  Rhea  v.  State,  63  Neb.  461  ;  Dins- 
more  v.  State,  61  Neb.  418. 

3.  Accused  Not  Entitled  to  Object.  —  Villereal 
v.  State,  (Tex.  Crim.  1901)  61  S.  W.  Rep.  715. 

1136.  1.  Opposition  to  Policy.  —  Rhea  v. 
State,  63  Neb.  461. 

2.  Objections  to  Circumstantial  Evidence.  — 
People  v.  Amaya,  134  Cal.  531  ;  State  v.  Miller, 
156  Mo.  76;  Martin  v.  State,  (Tex.  Crim.  1904) 
83  S.  W.  Rep.  390. 

4.  Case  Dependent  Only  on  Direct  Testimony.  — 
People  v .  Amaya,  134  Cal.  531. 

6.  Cases  Not  Capital.  —  See  Johnson  v.  State, 
44  Tex.  Crim.  332. 

7.  Membership  in  Society  to  Suppress  Crime.  — 
Guy  v.  State,  96  Md.  692. 

9.  See  Guy  v.  State,  96  Md.  692. 

12.  In  Missouri  a  member  of  an  organiza- 
tion, the  object  of  which  was  to  prosecute  vio- 
lations of  the  liquor  laws,  was  held  to  be 
incompetent  to  sit  as  a  juror  in  a  prosecution 
for  such  violation.  State  v.  Fullcrton,  90  Mo. 
App.  411. 

1137.  7.  Prejudice  Against  Particular  Class 
of  Actions. — -Quill  v.  Southern  Pac.  R.  Co.,  140 
Cal.  268.  See  also  Ruschenberg  v.  Southern 
Electric  R.  Co.,  161  Mo.  70;  Galveston,  etc., 
R.  Co.  v.  Manns,  (Tex,  Civ,  App.  1904)  84  S. 
W,  Rep.  35'|, 


879 


Prejudice  Against  Suits  by  Nonresidents  is  a 

proper  ground  of  challenge  for  cause.  Naylor 
v.  Metropolitan  St.  R.  Co.,  66  Kan.  407. 

1 13§.  1.  Opinion  of  Question  of  Law.  — 
Johnson  v.  Park  City,  27  Utah  420. 

12.  Aversion  to  Plea  of  Insanity.  —  People  v. 
Sowell,  145  Cal.  292;  Cannon  v.  State,  41  Tex. 
Crim.  467. 

A  prejudice  against  a  defense  of  insanity, 
where  (he  insanity  arises  from  causes  not 
claimed  to  be  involved  in  the  case,  is  not 
ground  for  challenge.  Gammons  v.  State,  85 
Miss.  103. 

1139.  4.  Dissimilar  Claim  Against  Same  De  - 
fendant. —  San  Antonio  v.  Diaz,  (Tex.  Civ. 
App.  1901)  62  S.  W.  Rep.  549. 

10.  Opinion  Ground  for  Exclusion. —  State  v. 
Otto,  61  Kan.  58;  State  v.  Giron,  52  La.  Ann. 
491;  Ward  v.  State,  102  Tenn.  724;  State  v. 
Morgan,  23  Utah  212. 

1140.  9.  People  v.  Flaherty,  162  N.  Y. 
532- 

10.  Particular  Descriptions  of  Opinion.  —  State 
v.  Morrison,  64  Kan.  669;  State  v.  Hebert,  104 
La.  227. 

12.  McCue  v.  Com.,  103  Va.  870. 

13.  Brady  v.  Territory,  7  Ariz.  12;  Caldwell 
v.  State,  69  Ark.  322 ;  State  v.  Giron,  52  La. 
Ann.  491;  Gammons  v.  State,  85  Miss.  103; 
Russell  v.  State,  62  Neb.  512;  State  v.  Korn- 
stett,  62  Kan.  221  ("fixed  and  positive"  ); 
State  v.  Morrison,  67  Kan.  144  (  "  positive  and 
fixed  "  )  ;  State  v.  Simas,  25  Nev.  432  (  "  fixed 
and  settled  "  ). 

14.  Gillespie,  v.  State,  92  Md.  171  ;  Lindsay 
v.  State,  24  Ohio  Cir.  Ct.  1  ;  State  v.  Mott,  20 
Mont.  292  (  "  fixed  and  unqualified  "  ). 

15.  Fugate  v.  State,  82  Miss.  189. 

16.  Presumption  of  Innocence. — -People  v. 
Quimby,  134  Mich.  625. 

1141.  1.  Light  and  Transient  Impressions  — 
Arizona.  —  Brady  v.  Territory,  7  Ariz.  12. 

California.  —  See  People  v.  Ochoa,  142  Cal. 
268. 

Kansas.  —  State  v.  Morrison,  67  Kan.  144, 
64  Kan.  669;  State  v.  Kornstett,  62  Kan.  221. 
Louisiana.  —  State  v.  Hebert,  104  La.  227. 
Nebraska.  —  Djnsmore  v.  State,  6\  Neb,  418. 
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I  111.     Opinion  or  Impression.  —  See  note  5- 

Strength  and  Source  of  Opinion.  —  See  note  6. 

The  Real  Question.  —  Sec  note  8. 
1149.    See  note  [. 

"  Unqualified  "  Opinion.  —  See  note  2. 
Necessity  of  Malice.  —  See  note  3. 

I  I  III.     (titt)  Conditional  and  Hypothetical  Opinions.  —  See  note  3. 

(«•)  Source  of  Information  on  Which  Based — aaa.  Rumor,  Hearsay,  and  newspaper 

Reports.  —  See  note  5. 

I I  14.    See  notes  I,  2. 

1  I  1.1.     Hearsay.  —  See  note  I. 

bbb.  Juror's  Direct  Knowledge  of  Facts.  —  See  note  3. 

ccc.  Information  from  Person  Having  Direct  Knowledge.  —  See  notes  4,  5. 

An  Opinion  Based  on  a  Statement  by  a  Party.  —  See  note  6. 

An  Opinion  Based  on  Statements  by  Witnesses,  — ■  See  notes  7,  8. 


Ohio.  —  Lindsay  v.  State,  24  Ohio  Cir.  Ct.  1. 

Washington.  —  State  v.  Riley,  36  Wash.  441  ; 
State  v .  Royse,  24  Wash.  440 ;  State  v.  Farris, 
26  Wash.  205. 

1141.  2.  Abiding  Bias.  —  See  Gammons  v. 
State,  85  Miss.  103. 

5.  Opinion  and  Impression  Distinguished.  — 
State  v.  Morrison,  64  Kan.  669;  Lindsey  v. 
State,  69  Ohio  St.  215;  State  v.  Royse,  24 
Wash.  440.    But  see  State  v.  Otto,  61  Kan.  58. 

6.  Strength  and  Not  Source  of  Opinion  Chiefly 
Considered.  —  State  v.  Morrison,  64  Kan.  669. 

8.  Ability  to  Act  Impartially  Is  Real  Question. 
—  State  v.  Hudson,  no  Iowa  663;  Gammons 
v.  State,  85  Miss.  103;  Parker  v.  State,  45 
Tex.  Crim.  334;  Tellis  v.  State,  42  Tex.  Crim. 
574- 

1142.  1.  Statutory  Provisions.  —  State  v. 
Crofford,  121  Iowa  395 ;  State  v.  Savage,  36 
Oregon  191. 

2.  "  Unqualified  "  Opinion.  —  Brady  v.  Terri- 
tory, 7  Ariz.  12;  State  v.  John,  124  Iowa  230; 
State  v.  Mott,  29  Mont.  292  ;  State  v.  Simas,  25 
Nev.  432. 

3.  Malice  or  111  Will.  —  See  Vowell  v.  State, 
72  Ark.  158. 

1143.  3.  Hypothetical  Opinion. — -State  v. 
Hebert,  104  La.  227;  Gammons  v.  State,  85 
Miss.  103;  Dinsmore  v.  State,  61  Neb.  418; 
Jahnke  v.  State,  (Neb.  1903)  94  N.  W.  Rep. 
158;  McCue  v.  Com.,  103  Va.  870. 

5.  Rumors  and  Newspaper  Reports — United 
States.  —  Dolan  v.  U.  S.,  (C.  C.  A.)  116  Fed. 
Rep.  578,  affirmed  (C.  C.  A.)  123  Fed.  Rep.  52. 
See  also  Hawkins  v.  U.  S.,  (C.  C.  A.)  116  Fed. 
Rep.  569. 

Arkansas. — Vowell  v.  State,  72  Ark.  158; 
Taylor  v.  State,  72  Ark.  613;  Caldwell  v. 
State,  69  Ark.  322. 

California.  —  People  v.  Sowell,  145  Cal.  292. 

Connecticut.  —  State  v.  Laudano,  74  Conn. 
638. 

Iowa.  —  State  v.  Crofford,  121  Iowa  395. 

Kansas.  —  State  v.  Kornstett,  62  Kan.  221  ; 
State  v.  Morrison,  67  Kan.  144,  64  Kan.  669. 

Louisiana.  —  State  v.  Giron,  52  La.  Ann.  491. 

Maryland.  —  Gillespie  v.  State,  92  Md.  171. 

Michigan.  —  People  v.  Quimby,  134  Mich. 
625. 

Missouri.  —  State  v.  Gartrell,  171  Mo.  489; 
State  v.  Craft,  164  Mo.  631  ;  State  v.  McGinnis, 
158  Mo.  105. 


Nebraska.  —  Dinsmore  v.  State,  61  Neb.  418; 
Rottman  v.  State,  63  Neb.  648  ;  Russell  v.  State, 
62  Neb.  512. 

Nevada.  —  State  v.  Simas,  25  Nev.  432. 

North  Dakota.  —  State  v.  Ekanger,  8  N.  Dak. 
559- 

Ohio.  —  Lindsay  v.  State,  24  Ohio  Cir.  Ct.  1. 
Oregon.  —  State  v.   Armstrong,    43  Oregon 

207. 

Tennessee. —  State  v.  Robinson,  106  Tenn. 
204;  Ward  v.  State,  102  Tenn.  724;  Wilson  v. 
State,  109  Tenn.  167. 

Texas.  —  Wilkerson  v.  State,  (Tex.  Crim. 
1899)  57  S.  W.  Rep.  956;  Tellis  v.  State,  42 
Tex.  Crim.  574;  Parker  v.  State,  45  Tex.  Crim. 
334- 

Washington.  —  State  v.  Boyce,  24  Wash.  514; 
State  v.  Croney,  31  Wash.  122. 

West  Virginia.  —  State  v.  Johnson,  49  W. 
Va.  684. 

Wisconsin.  —  Hughes  v.  State,  109  Wis.  397. 

1144.  1.  State  v.  Crofford,  121  Iowa  395; 
McCue  v.  Com.,  103  Va.  870. 

2.  Fixed  or  Settled  Opinion  —  Iowa.  —  State 

v.  Crofford,  121  Iowa  395. 

Kansas.  —  State  v.  Morrison,  64  Kan.  669. 

Louisiana.  —  See  State  v.  Giron,  52  La.  Ann. 
491. 

Mississippi.  —  Fugate  v.  State,  82  Miss.  189. 
New  York.  —  People  v.  Miller,  Si  N.  Y.  App. 
Div.  255. 

Tennessee.  —  Ward  v.  State,  102  Tenn.  724. 
Washington. —  State  v.  Riley,  36  Wash.  441. 
West   Virginia.  —  State  v.  Johnson,  49  W. 
Va.  684  ;  State  v.  Hatfield,  48  W.  Va.  561. 

1145.  1.  Opinions  on  Hearsay.  —  State  v. 
Armstrong,  43  Oregon  207 ;  Turner  v.  State, 
in  Tenn.  593;  State  v.  Robinson,  106  Tenn. 
204;  Wilson  v.  State,  109  Tenn.  167;  Tellis  v. 
State,  42  Tex.  Crim.  574;  State  v.  Royse,  24 
Wash.  440. 

3.  Opinion  Based  on  One's  Own  Knowledge  Dis- 
qualifies.—  Wilson  v.  State,  109  Tenn.  167; 
State  v.  Stentz,  30  Wash.  134.  See  also  Turner 
v.  State,  in  Tenn.  593. 

4.  Knowledge  of  Informant.  —  Caldwell  v. 
State,  69  Ark.  322. 

5.  People  v.  Cebulla,  137  Cal.  314;  State  v. 
Otto,  61  Kan.  58;  Ward  v.  State,  102  Tenn.  724. 

6.  Conversation  with  Party.  —  See  State  v. 
Neel,  23  Utah  541. 

7.  Statements  of  Witnesses.  —  Caldwell  v. 
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1146.    ddd.  Evidence  on  Former  Trial  or  Proceeding  —  Pr«viou»   Trial  on  Merits.  —  See 

notes  I,  4. 

Effect  of  Statute.  —  See  note  6. 
1 147'.     Proseeution  of  Accomplice  or  Codefendant.  —  See  note  I. 

Previous  Prosecution  of  Same  Defendant.  —  See  note  4. 

(dd)  Opinions  Removable  Only  by  Evidence.  —  See  notes  5,  7,  8. 

1148.  See  note  1. 

(ee)  Opinion  as  to  Particular  Elements  of  Case.  —  See  notes  3,  5,  8. 

Under  an  Iowa  Statute.  —  See  note  II. 

Matters  Not  Controverted.  —  See  note  12. 

iff)  Opinions  on  Extraneous  Matters,          See  note  14. 

1149.  cc.  Expression  of  Opinion  —  (66)  Particular  Statements  Indicating  Bias. — 
See  notes  4,  5,  7,  9. 

1  1«~»0.  dd.  Statements  by  Juror  on  Voir  Dire  —  (aa)  Effect  as  Showing  Opinion  in 
General.  —  See  notes  3,  4,  5. 


State,  69  Ark.  322 ;  Klyce  v.  State,  79  Miss. 
652 ;  Shepprie  v.  State,  79  Miss.  740 ;  Turner 
v.  State,  in  Tenn.  593;  Wilson  v.  State,  109 
Tenn.  167.  See  also  Wilkerson  v.  State,  (Tex. 
Crini.  1899)  57  S.  W.  Rep.  956.  Contra,  State 
v.  Bone,  114  Iowa  537. 

1145.    8.  State  v.  Hebert,  104  La,  227. 

1140.  1,  Opinion  Based  on  Evidence  in 
Former  Trial.  —  Dolan  v.  U.  S.,  (C.  C.  A.)  123 
Fed.  Rep.  52 ;  State  v.  Morrison,  64  Kan.  669  ; 
State  v.  McGinnis,  158  Mo.  105  ;  Ward  v. 
State,  102  Tenn.  724 ;  Goble  v.  State,  42  Tex. 
Crim.  501.  See  also  Schallman  v.  Royal  Ins. 
Co.,  94  111.  App.  364. 

4.  Partial  or  Incorrect  Eeport.  —  State  v. 
Prins,  117  Iowa  505.  See  also  State  v.  King, 
174  Mo.  647. 

6.  Thompson  v.  People,  26  Colo.  496. 
1147.    1.   See  Dolan  v.  U.  S.,  (C.  C.  A.) 

123  Fed.  Rep.  52,  overruling  116  Fed.  Rep. 
578.  Compare  Hawkins  v.  U.  S.,  (C.  C.  A.)  116 
Fed.  Rep.  569. 

4.  Opinion  on  Evidence  on  Other  Prosecution.  — 
Goble  v.  State,  42  Tex.  Crim.  501. 

5.  Necessity  of  Evidence  to  Remove  Opinion 
Does  Not  Disqualify —  United  States.  —  Hawkins 
v.  U.  S.,  (C.  C.  A.)  116  Fed.  Rep.  569. 

Arizona.  —  Brady  v.  Territory,  7  Ariz.  12. 

Arkansas.  —  Taylor  v.  State,  72  Ark.  613; 
Caldwell  v.  State,  69  Ark.  322. 

Connecticut.  —  State  v.  Laudano,  74  Conn.  638. 

Iowa. —  State  v.  Bone,  114  Iowa  537;  State 
v.  Hudson,  no  Iowa  663. 

Michigan.  —  People  v.  Quimby,  134  Mich.  62s. 

Mississippi.  —  Gammons  v.  State,  85  Miss. 
103. 

Nebraska.  —  Dinsmore  v.  State,  61  Neb.  418. 
Ohio.  —  Lindsay  v.  State,  24  Ohio  Cir.  Ct.  x. 
Oregon.  —  State  v.  Armstrong,  43  Oregon  207. 
Tennessee.  —  State  v.  Robinson,  106  Tenn. 
204. 

Texas.  —  Parker  v.  State,  45  Tex.  Crim.  334, 

7.  Effect  of  Statute.  —  Jahnke  v.  State,  (Neb. 
1903)  94  N.  W.  Rep.  158;  State  v.  Ekanger, 
8  N.  Dak.  559. 

8.  Necessity  of  Evidence  to  Remove  Opinion 
Disqualifies.  —  State  v.  Otto,  61  Kan.  58;  State 
v.  Stentz,  30  Wash.  134;  State  v.  Riley,  36 
Wash.  441.  See  also  State  v.  Morrison,  64 
Kan.  669 ;  State  v.  Johnson,  49  W,  Va.  684 ; 
Dolan  v.  U.  S.,  (C.  C.  A.)  123  Fed.  Rep.  52, 
overruling  116  Fed.  Rep.  578. 

3  Supp.  E.  of  L. — 56  J 


114§.  1.  New  York  Cases. — -See  People  v. 
Miller,  81  N.  Y.  App.  Div.  255. 

3.  Opinion  as  to  Immaterial  Matter.  —  State  v. 
Morrison,  67  Kan.  144;  Lake  Shore,  etc.,  R. 
Co.  v.  Reynolds,  11  Ohio  Cir.  Dec.  701,  21  Ohio 
Cjr.  Ct.  402. 

5.  Belief  that  Crime  Was  Committed.  —  Gilles- 
pie v.  State,  92  Md.  171  ;  State  v.  Haworth,  24 
Utah  408,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ad.)  1 148. 

8.  Opinion  on  Essential  Point. —  State  v.  Otto, 
61  Kan.  58.  See  also  Tellis  v.  State,  42  Tex. 
Crim.  574;  Clark  v.  State,  44  Tex.  Crim.  536. 

11.  Compare  State  v.  John,  124  Iowa  230, 
wherein,  on  a  trial  for  perjury  in  giving  false 
testimony  on  the  defendant's  former  trial  for 
murder,  which  testimony  tended  to  prove  an 
alibi,  it  was  held  that  one  holding  an  unquali- 
fied opinion  that  the  defendant  committed  the 
murder  was  disqualified  from  sitting  as  a  juror. 

12.  Matters  Not  Controverted,  —  State  v.  Mor- 
rison, 67  Kan.  144;  Lake  Shore,  etc.,  R.  Co.  v. 
Reynolds,  11  Ohio  Cir.  Dec.  701,  21  Ohio  Cir. 
Ct.  402. 

14.  Hawkins  v.  U.  S.,  (C.  C.  A.)  116  Fed. 
Rep.  569.  But  see  Dolan  v.  U.  S.,  (C.  C.  A.) 
123  Fed.  Rep.  52,  overriding  116  Fed.  Rep. 
578. 

1149.  4.  State  v.  Wright,  112  Iowa  436; 
EHis  v.  Territory,  13  Okla.  633;  State  v.  Mor- 
gan, 23  Utah  212. 

6.  Hughes  v.  State,  (Tex.  Crim.  1900)  60  S. 
W.  Rep.  562.  See  also  Williams  v.  State,  45 
Tex.  Crim.  240. 

7.  Statements  as  to  Proper  Penalty,  —  Collins 
v.  People,  194  111.  506. 

9.  Statement  in  Jest  or  by  Way  of  Gossip.  — 
Allen  v.  State,  44  Tex.  Crim.  205. 

11 50.  3.  Particular  Statements  on  Voir  Dire 
Indicative  of  Disqualifying  Opinion.  —  Klyce  v. 
State,  79  Miss.  652;  Peoplo  v.  Flaherty,  162 
N.  Y.  532. 

4.  Effect  of  Appearance  and  Manner.  —  Jarvis 
v.  State,  138  Ala.  17;  State  v.  Hudson,  no 
Iowa  663 ;  Gammons  v.  State,,  85  Miss.  103 ; 
State  v.  Mott,  29  Mont.  292 ;  State  v.  Farris, 
26  Wash.  205.  See  also  Dolan  v.  U.  S.,  (C. 
C.  A.)  116  Fed.  Rep,  578. 

5.  Whole  Examination  to  Be  Considered.  — 
State  v.  Daugherty,  63  Kan.  473  ;  State  v. 
Royse,  24  Wash.  440  ;  State  v.  Farris,  26  Wash. 
205 ;  State  v.  Harras,  22  Wash.  57.    See  also 
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Statutory  Provisions.  —  See  note  J. 

See  notes  I,  2. 

Under  a  New  York  Statute.  —  See  notes  5,  6. 

See  note  2. 

(66)  Conclusiveness  of  Statement  as  to  Impartiality.  —  See  note  3« 

Sec  note  i. 

(b)  Member  of  Grand  Jury  Indicting  Defendant.  —  See  note  2. 

(c)  Witness  in  Case.  —  See  note  3. 
It  Is  Sometimes  Provided  by  Statute.  —  See  note  6. 

(d)  Previous  Jury  Service  in  Same  Case. —  See  note  II. 

(f)  Service  as  Juror  in  Case  Involving  Same  Facts — aa.  In  General. —  See 


1  1 50. 
1  151. 

1159. 

1  1 53. 

1154. 

1155. 

notes  2,  3,  4. 

State  v.  Morrison,  67  Kan.  144;  Rhea  v.  State, 
63  Neb.  461. 

1 150.  7.  Statutory  Provisions  as  to  Opinions 
on  Rumor  and  Newspaper  Reports.  —  Barker  v. 

State,  (Neb.  1905)  103  N.  W.  Rep.  71  ;  Jahnke  v. 
State,  (Neb.  1903)  94  N.  W  Rep.  158;  State  v. 
Ekanger,  8  N.  Dak.  559;  Carano  v.  State,  24 
Ohio  Cir.  Ct.  93 ;  Lindsey  v.  State,  69  Ohio 
St.  215;  State  v.  Armstrong,  43  Oregon  207; 
Ward  v.  State,  102  Tenn.  724;  Wilkerson  v. 
State,  (Tex.  Crim.  1899)  57  S.  W.  Rep.  956. 

1151.  1.  Statutory  Provisions  as  to  Declara- 
tion by  Juror.  —  People  v.  Quimby,  134  Mich. 
625 ;  Klyce  v.  State,  79  Miss.  652 ;  Fugate  v. 
State,  82  Miss.  189;  Barker  v.  State,  (Neb. 
1905)  103  N.  W.  Rep.  71  ;  Jahnke  v.  State, 
(Neb.  1903)  94  N.  W.  Rep.  158;  People  v. 
Flaherty,  162  N.  Y.  532;  Wilkerson  v.  State, 
(Tex.  Crim.  1899)  57  S.  W.  Rep.  956. 

2.  Constitutionality  of  Statute.  —  Klyce  v. 
State,  79  Miss.  652. 

5.  New  York  Statute.  —  People  v.  Miller,  81 
N.  Y.  App.  Div.  255. 

6.  People  v.  Flaherty,  162  N.  Y.  532. 

1152.  2.  People  v.  Miller,  81  N.  Y.  App. 
Div.  255. 

3.  Statement  by  Juror  that  He  Can  Act  Im- 
partially —  United  States.  —  Dimmick  v.  U. 
S.,  (C.  C.  A.)  121  Fed.  Rep.  638;  Hawkins  v. 
U.  S.,  (C.  C.  A.)  116  Fed.  Rep.  569.  And  see 
Dolan  v.  U.  S.,  (C.  C.  A.)  123  Fed.  Rep.  52. 

Alabama.  —  Jarvis  v.  State,  138  Ala.  17.  See 
also  Ragsdale  v.  State,  134  Ala.  24. 

Arizona.  —  Brady  v.  Territory,  7  Ariz.  12. 

Connecticut.  —  State  v.  Laudano,  74  Conn.  638. 

Iowa.  —  State  v.  Bone,  114  Iowa  537:  State 
v.  Hudson,  110  Iowa  663;  State  v.  Williams, 
115  Iowa  97;  Stale  v.  Prins,  117  Iowa  505. 

Louisiana.  —  State  v.  Hebert,  104  La.  227; 
State  v.  Kellogg,  104  La.  580. 

Maryland.  —  Gillespie  v.  State,  92  Md.  171; 
Guy  v.  State,  96  Md.  692. 

Michigan.  —  People  v.  Quimby,  134  Mich. 
625. 

Mississippi.  —  See  Gammons  v.  State,  85 
Miss.  103. 

Missouri.  —  State  v.  Craft,  164  Mo.  631; 
State  v.  Gartrell,  171  Mo.  489. 

Montana.  —  State  v.  Howard,  30  Mont.  S'8- 

Nebraska.  —  Dinsmore  v.  State,  61  Neb.  418; 
Rottman  v.  State,  63  Neb.  648. 

Ohio.  —  Lindsay  v.  State,  24  Ohio  Cir.  Ct.  1. 

Oregon.  —  State  v.  Armstrong,  43  Oregon 
207. 

Tennessee.  —  State  v.  Robinson,  1 06  Tenn.  204. 
Texas.  —  Tardy  v.  State,  46  Tex.  Crim.  214; 


Parker  v.  State,  45  Tex.  Crim.  334;  Tellis  v. 
State,  42  Tex.  Crim.  574 ;  Smith  v.  State,  (Tex. 
Crim.  1901)  65  S.  W.  Rep.  186.  1 

Utah.  —  State  v.  Haworth,  24  Utah  408. 

Washington.  —  See  Denham  v.  Washington 
Water  Power  Co.,  38  Wash.  354.  But  see 
State  v.  Royse,  24  Wash.  440. 

But  see  Dolan  v.  U.  S.,  (C.  C.  A.)  123  Fed. 
Rep.  52,  overruling  116  Fed.  Rep.  578. 

1153.  1.  Juror's  Opinion  as  to  Ability  to  Act 
Fairly  Sometimes  Immaterial  —  United  States.  — 
Dolan  v.  U.  S.,  (C.  C.  A.)  123  Fed.  Rep.  52. 

Arkansas.  —  Caldwell  v.  State,  69  Ark.  322. 

Iowa.  —  State  v.  Crofford,  121  Iowa  395; 
State  v.  John,  124  Iowa  230;  State  v.  Smith, 
124  Iowa  334. 

Kansas.  —  State  v.  Morrison,  64  Kan.  669 ; 
State  v.  Otto,  61  Kan.  58. 

Louisiana.  —  State  v.  McCoy,  109  La.  682. 

Mississippi.  —  Klyce  v.  State,  79  Miss.  652  ; 
Gammons  v.  State,  85  Miss.  103;  Fugate  v. 
State,  82  Miss.  189. 

Missouri.  —  State  v.  King,  174  Mo.  647. 

Nevada.  —  State  v.  Roberts,  27  Nev.  449. 

Tennessee.  —  Turner  v.  State,  m  Tenn.  593. 

Texas.  —  Choctaw,  etc.,  R.  Co.  v.  True,  35 
Tex.  Civ.  App.  309. 

Virginia.  —  See  McCue  v.  Com.,  103  Va.  870. 

Washington.  —  State  v.  Riley,  36  Wash.  441  ; 
State  v.  Stentz,  30  Wash.  134. 

West  Virginia.  —  State  v.  Johnson,  49  W.  Va. 
684. 

2.  Member  of  Grand  Jury  Finding  Indictment. 

—  Denmark  v.  State,  43  Fla.  182.  See  also 
Britt  v.  State,  112  Ga.  583. 

1154.  3.  Witness  Incompetent  as  Juror.— 
See  State  v.  Stentz,  30  Wash.  134. 

As  to  the  Competency  of  Jurors  as  Witnesses 
see  the  title  Witnesses,  933.  2  et  seq. 

6.  Statutory  Provision.  —  Mundine  v.  Pauls, 
28  Tex.  Civ.  App.  46. 

11.  Different  Issue. —  Carano  v.  State,  24  Ohio 
Cir.  Ct.  93. 

1155.  2.  Service  on  Trial  of  Person  Charged 
with  Same  Offense. —  Peoples.  Mol,  (Mich.  1904) 
100  N.  W.  Rep.  913.  See  also  Turner  v.  State, 
114  Ga.  421. 

3.  Similar  Issues  on  Same  Facts.  —  People  v. 
Mol,  (Mich.  1904)  100  N.  W.  Rep.  913;  Clark 
v.  State,  44  Tex.  Crim.  536. 

Bribery — Perjury.  —  A  juror  who  sat  in  a  trial 
of  a  bribery  case  is  not  disqualified  to  sit  in  a 
trial  for  perjury  which  arose  from  testimony 
given  in  another  bribery  case  arising  from  the 
same  conspiracy.  People  v.  Albers.  (Mich. 
1904)  100  N.  W.  Rep.  908. 
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1155.  (g)  Knowledge  Without  Opinion.  —  See  note  12. 

1 156.  See  note  i. 

d.  General  Power  of  Court  to  Exclude  Juror  —  (i)  Ac- 
tion by  Court  oj  Its  Own  Motion.  —  See  note  2. 

(2)  Discretion  as  to  Grounds.  —  See  note  5. 

1157.  See  notes  I,  3. 

(3)  For  Reasons  Personal  to  J uror.  —  See  note  6. 

1158.  See  notes  3,  4. 

Illness  of  Venireman.  —  See  note  5. 

1 159.  Public  Officers.  —  See  note  2. 

(4)  Time  of  Exercising  Power.  —  See  notes  3,  6. 

1160.  e.  Waiver  of  Objection  to  Juror  —  (i)  Failure  to  Challenge 
Before  Acceptance  of  Juror.  —  See  notes  1,  3,  4. 

(2)  Failure  to  Challenge  Before  Swearing  of  Juror.  —  See  note  5. 

1161.  See  notes  1,  2,  3,  4. 

(3)  Failure  to  Challenge  Before   Verdict  —  (a)  Previous  Knowledge  of 
Disqualification.  — See  note  5- 


1155.  4.  Similar   Issues  on  Similar  Facts. 

—  State  v.  Van  Waters,  36  Wash.  358. 

12.  Knowledge  Without  Opinion.  —  State  v. 
Ceier,  1 1 1  Iowa  706.  See  also  State  v.  Riddle, 
179  Mo.  287. 

But  the  juror  may  be  shown  to  have  such 
knowledge  of  the  circumstances  of  the  case  as 
clearly  to  indicate  that  he  is  not  impartial. 
Nelson  v.  State,  (Tex.  Crim.  1900)  58  S.  W. 
Rep.  107. 

1156.  1.  Evidence  Heard  at  Previous  Trial. 

—  State  v.  Riddle,  179  Mo.  287. 

2.  Exclusion  Without  Challenge.  — ■  Scott  v. 
State,  133  Ala.  112;  Peaden  v.  State,  (Fla. 
■903)  35  So.  Rep.  204;  Barnes  v.  Com.,  no  Ky. 
348;  State  v.  Vick,  132  N.  Car.  995;  Cochran 
v.  U.  S.,  14  Okla.  108.  See  also  Keady  v. 
People,  32  Colo.  57;  Givens  v.  State,  103  Tenn. 
648;  State  v.  Hatfield,  48  W.  Va.  561. 

5.  Discretion  in  Excluding  Jurors.  —  Peaden  v. 
State,  (Fla.  1903)  35  So.  Rep.  204;  Barnes  v. 
Com.,  (Ky.  1902)  70  S.  W.  Rep.  827;  Brennan 
v.  O'Brien,  121  Mich.  491  ;  State  v.  Taylor,  171 
Mo.  465  ;  Toledo  R.,  etc.,  Co.  v.  Ward,  25  Ohio 
Cir.  Ct.  399;  Cochran  v.  U.  S.,  14  Okla.  108; 
Com.  v.  Payne,  205  Pa.  St.  101. 

Statutory  Grounds  Not  Exclusive.  —  Scott  v. 
State,  133  Ala.  112. 

1 157.  1.  Discretion  in  Excluding  for  Bias.  — 
Scott  v.  State,  133  Ala.  112. 

3.  Alabama  Decisions.  —  See  Scott  v.  State, 
133  Ala.  1 12. 

6.  Excusing  for  Reasons  Personal  to  Juror.  — 
Ellis  v.  State,  114  Ga.  36;  Com.  v.  Payne, 
205  Pa.  St.  101. 

1158.  3.  Excusing  Before  Case  Called  for 
Trial.  —  Thomas  v.  State,  124  Ala.  48;  Com.  v. 
Payne,  205  Pa.  St.  101. 

May  Be  Excused  Prior  to  Term  of  Court.  —  State 
v.  Bates,  25  Utah  i. 

4.  Excusing  in  Absence  of  Juror.  —  Tarver  v. 
State,  137  Ala.  29. 

5.  Illness  of  Juror.  —  Thomas  v.  State,  124 
Ala.  48;  Com.  v.  Payne,  205  Pa.  St.  101  ;  Col- 
lins v.  State,  (Tex.  Crim.  1904)  83  S.  W.  Rep. 
806. 

1 1 5».    2.  Public   Officers.  —  See  Tarver  v. 
State,  137  Ala.  29. 
3.  Excluding  Juror  After  Acceptance. —  State 


v.  Vick,  132  N.  Car.  995;  Cochran  v.  U.  S.,  14 
Okla.  108. 

6.  After  Swearing  of  Juror  and  Before  Comple- 
tion of  Impaneling.  —  Dorman  v.  State,  (Fla. 
1904)  37  So.  Rep.  561. 

1160.  1.  Effect  of  Acceptance  of  Juror. — 

Coil  v.  State,  62  Neb.  15;  Black  v.  State.  46 
Tex.  Crim.  590;  Cornell  v.  State,  104  Wis.  527. 

3.  Withdrawal  of  Acceptance.  —  Brewer  v. 
State,  72  Ark.  145  ;  State  v.  Vick,  132  N.  Car. 
995  ;  Monson  v.  State,  45  Tex.  Crim.  426. 

4.  Acceptance  in  Ignorance  of  Disqualification. 

—  Black  v .  State,  46  Tex.  Crim.  590.  Contra, 
Coil  v.  State,  62  Neb.  15. 

But  it  seems  to  be  necessary  to  show  that 
the  juror  was  unfair  or  impartial  even  where 
ground  for  challenge  was  based  upon  the  ac- 
quaintance with  the  deceased  and  the  failure 
to  challenge  was  caused  by  an  inadvertent 
misstatement  by  the  juror  on  his  voir  dire. 
Andrews  v.  State,  (Tex.  Crim.  1903)  76  S.  W. 
Rep.  918. 

5.  Challenge  to  Be  Interposed  Before  Swearing. 

—  U.  S.  v.  Davis,  103  Fed.  Rep.  457;  Mooring 
v.  State,  129  Ala.  66;  Thompson  v.  State,  109 
Ga.  272;  Young  v.  State,  90  Md.  579;  Coil  v. 
State,  62  Neb.  15;  State  v.  Davis,  126  N.  Car. 
1007;  Rex  v.  Barsalou,  10  Quebec  K.  B.  180. 

1161.  1.  Statutory  Provision. — Peoples. 
Boren,  139  Cal.  210;  Coil  v.  State,  62  Neb.  15. 

2.  Interposition  When  Jurors  Come  to  the  Book. 

—  Dunn  v.  Wilmington,  etc.,  R.  Co.,  131  N. 
Car.  446. 

3.  U.  S.  v.  Davis,  103  Fed.  Rep.  457. 

4.  Allowing  Challenge  After  Swearing  of  Juror. 

—  People  v.  Boren,  139  Cal.  210;  State  v.  Crea, 
10  Idaho,  88,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1160  [1161];  State  v.  Ames, 
91  Minn.  365  ;  Hughes  v.  State,  (Tex.  Crim. 
1900)  60  S.  W.  Rep.  562. 

5.  Disqualifications  Known  to  Party  Waived  by 
Failure  to  Object —  United  States.  —  Qucenan  v. 
Oklahoma,  190  U.  S.  548. 

Florida.  —  McNish  v.  State,  (Fla.  1904)  36 
So.  Rep.  176. 

Georgia.  —  Sapp  v.  State,  116  Ga.  182;  Had- 
den  v.  Thompson,  118  Ga.  207. 

Iowa.  —  PfeilTcr  v.  Dubuque,  (Iowa  1903)  94 
N.  W.  Rep.  492;  State  v.  Pray,  126  Iowa  249. 
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1  I  <»*2.    Applications  of  Rule.  —  See  notes  2,  4,  6. 

1  I  Ml.  (h)  Previous  Ignorance  of  Disqualification  —  aa.  New  Trial  Not  Granted. 
See  notes  1 ,  2. 

Applications  of  Rule.  —  See  note  3. 
1  Hi  I.    See  notes  2,  7,  8. 

1  !<»•"».    66.  New  Trial  Granthd.  —  See  note  2. 

Applications  of  Rule.  —  See  note  8. 
1  !<»<».     Distinction  as  to  Character  of  Disqualification.  — See  note  3. 
1107.     [0)  Constructive  Knowledge — mi.  Ignorance  Resulting  from  Negligence. 
See  notes  1,  2. 

I  1  <»S.     Applications  of  Rule.  —  See  notes  I,  2,  3,  4,  5. 


Mississippi.  —  Fulcher  v.  State,  82  Miss.  630. 

Oklahoma.  —  Qucenan  v.  Territory,  11  Okla. 
261,  quoting  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1 1 6 1 . 

South  Carolina.  —  State  v.  Rafe,  56  S.  Car. 
379- 

Tennessee.  —  Thomas  v.  State,  109  Tenn. 
684. 

Texas.  —  Garcia  v.  State,  (Tex.  Crim.  1901) 
63  S.  W.  Rep.  309;  Templeton  v.  State,  (Tex. 
Crim.  1900)  57  S.  W.  Rep.  831. 

Virginia.  —  Doyle  v.  Com.,  100  Va.  808. 

West  Virginia.  —  Wagoner  v.  Iaeger,  49  W. 
Va.  61. 

1102.  2.  Relationship. —  Hadden  v.  Thomp- 
son, 118  Ga.  207;  State  v.  Pray,  126  Iowa  249: 
Hersey  v.  Hutchins,  70  N.  H.  130;  Templeton 
v.  State,  (Tex.  Crim.  1900)  57  S.  W.  Rep.  831  ; 
Doyle  v.  Com.,  100  Va.  808. 

In  Neiv  York,  by  statute,  the  party  related 
must  object  to  the  juror  before  the  case  is 
opeped,  but  the  other  party  may  raise  the 
question  any  time  within  six  months  after  ver- 
dict.   Bradt  v.  Peck,  81  N.  Y.  App.  Div.  295. 

4.  Mental  Defect.—  Pfeiffer  v.  Dubuque,  (Iowa 
19°3)  94  N.  W.  Rep.  492. 

Alien.  —  See  Fulcher  v.  State,  82  Miss.  630. 

Ex-Convict.  —  See  Queenan  v.  Territory,  11 
Okla.  261,  affirmed  190  U.  S.  548. 

6.  Formation  or  Expression  of  Opinion.  — 
Thomas  v.  State,  109  Tenn.  684;  Doyle  v.  Com., 
100  Va.  808. 

11 03.  1.  Ignorance  of  Disqualification  Im- 
material. —  Morse  v.  Montana  Ore- Purchasing 
Co.,  105  Fed.  Rep.  337  ;  Denmark  v.  State,  43 
Fla.  182;  Hersey  v.  Hutchins,  70  N.  H.  130; 
State  v.  Rafe,  56  S.  Car.  379 ;  International, 
etc.,  R.  Co.  v.  Woodward,  26  Tex.  Civ.  App.  389. 

2.  Cases  Not  Referring  to  Question  of  Knowledge. 
—  People  v.  MacFarlane,  138  Cal.  481;  Jor- 
dan v.  State,  1 10  Ga.  443;  Hall  v.  Graziana, 
(Ky.  1903)  74  S.  W.  Rep.  670  (client  of  party)  ; 
Dickerson  v.  North  Jersey  St.  R.  Co.,  68  N.  J. 
L.  45  (ignorance  of  English  language)  ;  State 
-'.  Coleman,  17  S.  Dale.  594;  Cubine  v.  State, 
45  Tex.  Crim.  108;  McDaniel  v.  State,  (Tex. 
Crim.  i903>  74  S.  W.  Rep.  768. 

3.  Previous  Service  on  Grand  Jury.  —  Denmark 
v.  State,  43  Fla.  (82. 

1101.  2.  Infancy  as  a  disqualification  of  a 
juror  is  not  available  after  verdict.  Givens  v. 
State.  103  Tenn.  648. 

7.  Nonresidence  of  Jurors  Not  Ground  for  New 
Trial.  —  People  v.  McFarlane,  138  Cal.  481  ; 
International,  etc.,  R.  Co.  v.  Woodward,  26  Tex. 
Civ.  Anp.  380. 

8.  Person  Not  Freeholder  or  Householder.  — 


Morse  v.  Montana  Ore-Purchasing  Co.,  105 
Fed.  Rep.  337. 

1103.  2.  Disqualification  if  Unknown  May 
Be  Taken  Advantage  of  After  Verdict.  —  State  v. 
Wright,  112  Iowa  436.  See  also  Gaff  v.  State, 
155  Ind.  277,  80  Am.  St.  Rep.  235;  State  v. 
Rafe,  56  S.  Car.  379. 

8.  Relationship  Unknown,  Ground  for  New  Trial. 
— •  See  Cameron  v.  Ottawa  Electric  R.  Co.,  32 
Ont.  24. 

1100.  3.  Distinction  as  to  Disqualifications 
as  Ground  for  New  Trial. — James  v.  State,  68 
Ark.  464;  Coil  v.  State,  62  Neb.  15;  Knights 
of  Pythias  v.  Steele,  107  Tenn.  1. 

1107.  1.  Ignorance  of  Disqualification  Aris- 
ing from  Negligence  —  Arkansas.  —  Vowell  v. 
State,  72  Ark.  158. 

Georgia.  —  Britt  v.  Slate,  112  Ga.  583;  Sapp 
v.  State,  116  Ga.  182. 

Indiana.  —  Cleveland,  etc.,  R.  Co.  v.  Osgood. 
(Ind.  App.  1905)  73  N.  E.  Rep.  285. 

Io-va,  —  State  v.  Mathescn,  (Iowa  1905)  103 
N.  W.  Rep.  137. 

New  Hampshire.  —  Herr.ey  v.  Hutchins,  70 
N.  H.  130. 

South  Carolina. —  State  v.  Rafe,  56  S.  Car. 
379- 

Virginia.  —  Doyle  p.  Com.,  100  Va.  808. 
West  Virginia.  —  Wagoner  v.  Iaeger,  49  W. 
Va.  61. 

2.  Failure  to  Question  Juror — United  States. 
— 1  Morse  v.  Montana  Ore-Purchasing  Co.,  105 
Fed  Rep.  337. 

Florida.  —  Denmark  v.  State,  43  Fla.  182; 
McNish  v.  State,  (Fla.  1904)  36  So.  Rep.  176; 
Webster  v.  State,  (Fla   1904)  36  So.  Rep.  584. 

Georgia.  —  Crew  v.  State,  113  Ga.  645. 

loiva.  —  State  v.  Greenland,  125  Iowa  141; 
State  v.  Carpenter,  124  Iowa  5. 

Louisiana.  —  State  v.  Keziah,  no  La.  n. 

Montana.  —  State  v.  Mott,  29  Mont.  292. 

Nebraska.  —  See  Coil  v.  State,  62  Neb.  15. 

Texas.  —  Templeton  v.  State,  (Tex.  Crim. 
1900)  57  S.  W.  Rep.  831  ;  Corley  v.  State, 
(Tex.  Crim.  1901)  65  S.  W.  Rep.  1073;  Russell 
v.  State,  44  Tex.  Crim.  465  ;  Herrington  v. 
State,  (Tex.  Crim.  1901I  63  S.  W.  Rep.  562. 
But  see  Hughes  v.  State,  (Tex.  Crim.  1900) 
60  S.  W.  Rep.  562. 

110§.  1.  Juror  on  Previous  Trial.  —  See 
Russell  v.  State,  44  Tex.  Crim.  465. 

2.  Freeholder  or  Householder.  —  Corley  v.  State, 
(Tex.  Crim.  1901)  65  S.  W.  Rep.  1073. 

Accused  of  Crime. —  See  State  v.  Keziah,  no 
La.  11. 

3.  Member  of  Grand  Jury. —  Sapp  v.  State,  116 
Ga.  182. 
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1  108.     A  Misstatement  or  Fraudulent  Concealment.  —  See  note  6. 

1 169.    See  note  i. 

66.  Knowledge  of  Counsel.  —  See  note  2. 

/.  New  Trial  for  Disqualification  of  Juror — (i)  Necessity 
of  Prejudice.  —  See  note  3. 


1170. 


1171. 

See  note  1. 


(2)  Quantum  of  Evidence  Necessary.  —  See  notes  1,  2. 
Single  Witness  as  to  Opinion  Insufficient.  —  See  note  3. 

(3)  Discretion  of  Court.  —  See  note  4. 

g.  Arrest  of  Judgment  for  Disqualification  of  Juror.  — 


h.  Conclusiveness  of  Decision  as  to  Acceptance  or  Ex- 
clusion of  Juror  —  (i)  Decision  by  Court  —  (a)  in  General.  —  See  notes  3,  4. 


1168.  4.  Ignorance  of  Language.  —  Den- 
mark v.  State,  43  Fla.  182;  State  v.  Greenland, 
125  Iowa  141. 

5.  Opinions  That  Might  Have  Been  Discovered. 

—  Vowell  v.  State,  72  Ark.  158;  Crew  v.  State, 
113  Ga.  645;  State  v.  Carpenter,  124  Iowa  5; 
Doyle  v.  Com.,  100  Va.  808. 

6.  Active  Concealment  by  Juror  —  Iowa.  — 
State  v.  Wright,  112  Iowa  436. 

Louisiana.  —  State  v.  Keziah,  no  La.  11; 
State  v.  Giron,  52  La.  Ann.  401.  , 

Mississippi.  —  Shepprie  v.  Stale,  79  Miss. 
740 ;  Davis  v.  Searcy,  79  Miss.  292. 

New  York.  —  People  v.  Bishop,  66  N.  Y.  App. 
Div.  415. 

Tennessee.  —  Knights  of  Pythias  v.  Steele, 
107  Tenn.  1. 

Texas.  —  Hughes  v.  State,  (Tex.  Crim.  1900) 
60  S.  W.  Rep.  562. 

Utah.  —  State  v.  Mickle,  25  Utah  179,  citing 
1 7  Am.  and  Eng.  Enc  yc.  of  Law  (2d  ed.)  1 168 ; 
State  v.  Thompson,  24  Utah  314;  State  v.  Mor- 
gan, 23  Utah,  212;  Tarpey  v.  Madsen,  26  Utah 
294. 

Washington. —  Heasley  v.  Nichols,  38  Wash. 
-485- 

1 169.  1.  Knowledge  of  Falsity  of  Statements. 

—  State  v  Keziah,  no  La.  ii.  See  also  Cleve- 
land, etc.,  R.  Co.  v.  Osgood,  (Ind.  App.  190s) 
73  N.  E.  Rep.  285. 

2.  Knowledge  of  Counsel. —  See  Clerke  v.  Com- 
mercial Tribune  Co.,  10  Ohio  Dec.  176;  Garcia 
v.  State,  (Tex.  Crim.  1901)  63  S.  W.  Rep.  309; 
Wagoner  v.  Iaeger.  49  W.  Va.  61. 

3.  Necessity  of  Showing  of  Prejudice.  —  State  v. 
Rafe,  56  S.  Car.  379  ;  San  Antonio,  etc.,  R.  Co. 
v.  Lester,  (Tex.  Civ.  App.  1904)  84  S.  W.  Rep. 
401;  Dodd  v.  State,  44  Tex.  Crim.  480;  Mar- 
tinez v.  State,  (Tex.  Crim.  1900)  57  S.  W.  Rep. 
838;     See  also  Vowell  v.  State,  72  Ark.  158. 

1170.  1.  Presumption  of  Competency  After 
Trial.  —  Thomas  v.  State,  109  Tenn.  684. 

2.  Degree  of  Proof  on  Motion  for  New  Trial.  — 
Thomas  v.  State,  109  Tenn.  684;  State  v. 
Mickle,  25  Utah  179,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1170. 

The  Burden  of  Proof  is  on  the  party  claiming 
incompetency.  Morse  v.  Montana  Ore-Purchas- 
ing Co.,  105  Fed.  Rep.  337. 

3.  Single  Witness  as  to  Opinion  Insufficient.  — 
Turner  v.  State,  in  Ga.  217;  Ogle  v.  State,  43 
Tex.  Crim.  219  See  also  Morse  v.  Montana 
Ore-Purchasing  Co.,  105  Fed.  Rep.  337. 

4.  New  Trial  in  Discretion  of  Court.  —  Turner 
v.  State.  114  Ga.  421;  Henslcy  v.  Com.,  (Ky. 
1904)  82  S.  W.  Rep.  456 ;  Manning  v.  Boston 


El.  R.  Co.,  187  Mass.  496;  State  v.  Davis,  126 
N.  Car.  1007.  See  also  Bliss  v.  State,  117 
Wis.  596. 

1171.  1.  Motion  in  Arrest  of  Judgment  Does 
Not  Lie.  —  State  v.  Davis,  126  N.  Car.  1007; 
Ogle  v.  State,  43  Tex.  Crim.  2ig. 

3.  Review  of  Legal  Questions.  —  Turner  v. 
State,  114  Ga.  421;  State  v.  Vick,  132  N.  Car. 
995- 

4.  Conclusiveness  of  Decision  of  Trial  Court  on 
Questions  of  Fact  —  United  States.  —  Hawkins 
v.  U.  S.,  (C.  C.  A.)  116  Fed.  Rep.  569;  U.  S. 
v.  Davis,  103  Fed.  Rep.  457. 

Alabama.  —  Schieffelin  v.  Schieft'elin,  127 
Ala.  14;  Jarvis  v.  State,  138  Ala.  17. 

Arizona. —  Brady  v.  Territory,  7  Ariz.  12. 

California.  —  Graybill  v.  De  Young,  146  Cal. 
421;  Mono  County  v.  Flanigan,  130  Cal.  105; 
People  v.  Sowell,  145  Cal.  292. 

Colorado.  —  Thompson  v.  People,  26  Colo. 
496. 

Connecticut.  —  State  v.  Laudano,  74  Conn. 
638. 

Florida.  —  Williams  v.  State,  45  Fla.  128. 

Georgia.  —  Turner  v.  State,  114  Ga.  421; 
Bowdoin  v.  State,  113  Ga.  1150. 

Illinois.  —  Mutual  L.  Ins.  Co.  v.  Allen,  212 
HI.  134. 

Indiana.  —  Tipton  Light,  etc.,  Co.  v.  New- 
comer, 33  Ind.  App.  42  ;  Smith  v.  State,  24  Ind. 
App.  688. 

Iowa.  —  State  v.  Williams,  115  Towa  07  ; 
In  re  Goldthorp,  115  Iowa  430;  State  v.  Smith, 
124  Iowa  334;  State  v.  Hudson,  no  Iowa  663. 

Louisiana.  —  State  v.  Michel,  11 1  La.  434. 

Mississippi.  —  Gammons  V.  State,  85  Miss. 
103. 

Missouri.  —  State  v.  Lewis,  181  Mo.  235; 
Ruschenberg  v.  Southern  Electric  R.  Co.,  1 6 1 
Mo.  70;  State  v.  Jackson,  167  Mo.  291. 

Nebraska.  —  Dinsmore  v.  State,  61  Neb.  418; 
Coil  v.  State,  62  Neb.  15:  Rhea  v.  State,  63 
Neb.  461  ;  Felscli  v.  Babb,  (Neb.  1904)  101 
N.  W.  Rep.  ion  ;  Jahnke  v.  State,  (Neb.  1903) 
94  N.  W.  Rep.  158. 

Nevada.  —  State  v.  Simas,  2,  Nev.  432. 

Neiv  Mexico.  —  Wilburn  v.  Territory,  10  N. 
Mex.  402. 

North  Carolina. —  State  v.  Vick.  132  N.  Car. 
995  ;  Perry  v.  Western  North  Carolina  R.  Co., 
129  N.  Car.  333 ;  State  f.  Register,  133  N. 
Car,  746;  State  v.  Davis,  126  N.  Car.  1007; 
State  v.  Kinsauls,  126  N.  Car.  1095. 

North  Dakota.  —  State  v.  Ekanger,  8  N.  Dak. 
559. 

Oregon.  —  State  v.  Lauth,  (Oregon  1905)  80 
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I  I  7r>. 
I  173. 

I  17  1. 


1  17.1. 


1  170. 


Sec  note  I . 

Error  Not  Prejudicial.  —  See  note  I. 
Disqualification  of  Juror  by  Opinion.  —  See  note  4. 

See  note  1. 

Decision  on  Motion  for  New  Trial.  —  See  note  2. 
(b)  Exclusion  of  Juror.  —  See  note  3. 
See  note  1. 

(2)  Decision  by  Triers.  - — ■  See  note  2. 

3.  Exemptions  from  Jury  Service  —  a.  In  General. — See  notes  3, 4. 

See  notes  1,  2. 


Pac.  Rep.  660  ;  State  v.  Armstrong,  43  Oregon 
207;  State  v.  Savage,  36  Oregon  191. 

South  Carolina.  —  State  v.  Brock,  61  S.  Car. 
141;  State  v.  Milam,  65  S.  Car.  321:  State  v. 
Hayes,  69  S.  Car.  295. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Manns, 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  254; 
Allen  v.  Stale,  44  Tex.  Crim.  205. 

Virginia.  —  McCuc  v.  Com.,  103  Va.  870. 

Washington.  —  State  v.  Farris,  26  Wash.  205. 

Wisconsin.  —  Hughes  v.  State,  109  Wis.  397. 

Wyoming.  —  Kelfer  v.  State.  12  Wyo.  49. 

Statutes  Precluding  Appeal.  —  Alderson  v. 
Com.,  (Ky.  1903)  74  S.  W.  Rep.  679. 

1 17'2.  1.  Abuse  of  Discretion  or  Manifest  Error 
Necessary  for  Reversal — United  States.  —  Mis- 
souri, etc.,  R.  Co.  v.  Elliott,  (C.  C.  A.)  102  Fed. 
Rep.  96. 

Alabama.  —  Jarvis  v.  State,  138  Ala.  17. 
Arizona.  —  Brady  v.  Territory,  7  Ariz.  12. 
California.  —  Mono  County  v.  Flanigan,  130 
Cal.  105. 

Colorado.  —  Thompson  v.  People,  26  Colo. 
496. 

Florida.  —  Mathis  v.  Stale,  45  Fla.  46. 
Georgia.  —  Bowdoin  v.  State,  113  Ga.  1150. 
Indiana. -- Smith  v.  State,  24  Ind.  App.  688. 
Iowa.  —  State  v.  Smith,  124  Iowa  334. 
Mississippi.  —  Gammons  v.   State,  85  Miss. 
103. 

Missouri.  —  State  v.  Jackson,  167  Mo.  201; 
Ruschenberg  v.  Southern  Electric  R.  Co.,  161 
Mo.  70;  State  v.  Lewis,  181  Mo.  235. 

Nebraska.  —  Coil  v.  State,  62  Neb.  15;  Rhea 
v.  State,  63  Neb.  461  ;  .Tahnke  v.  State,  (Neb. 
!9°3)  94  N.  W.  Rep.  158. 

Nevada.  —  State  v.  Simas,  25  Nev.  432. 

North  Dakota.  —  State  v.  Ekanger,  8  N.  Dak. 
559- 

Oregon.  —  State  v.  Lauth,  (Oregon  1905)  80 
Pac.  Rep.  660  ;  State  v.  Armstrong,  43  Oregon 
207;  State  v.  Savage,  36  Oregon  191. 

Texas.  —  Allen  v.  State,  44  Tex.  Crim.  205. 

Wyoming.  —  Keffer  v.  State,  12  Wyo.  49. 

1 1 73.  1.  Harmless  Error.  —  State  v.  Michel, 
in  La.  434;  Galveston,  etc.,  R.  Co.  v.  Manns, 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  254; 
Choctaw,  etc...  R.  Co.  v.  True.  35  Tex.  Civ.  App. 
309- 

4.  Preconceived  Opinions  —  Alabama.  —  Jarvis 
v.  State,  138  Ala.  17. 

Arizona.  —  Brady  v.  Territory,  7  Ariz.  12. 
Connecticut.  —  State  v.  Laudano,  74  Conn. 

638. 

Florida.  —  Mathis  v.  State,  45  Fla.  46.  ' 
Georgia. —  Bowdoin  v.  State,  113  Ga.  1150. 
Iowa.  —  -  State   v.    Hudson,    no    Iowa  663; 
State  v.  Smith,  124  Iowa  334. 


Mississippi.  —  Gammons  v.  State,  85  Miss.  103. 
Nevada.  — ■  State  v.  Simas,  25  Nev.  432. 
North  Dakota.  —  State  v.  Ekanger,  8  N.  Dak. 

559- 

Washington.  —  State  v.  Farris,  26  Wash.  205. 
Wisconsin.  —  Hughes  v.  State,  109  Wis.  397. 

1174.  1.  Statute  Vesting  Discretion  in  Court. 

—  Gammons  v.  State,  85  Miss.  103  ;  State  v.  Sav- 
age, 36  Oregon  191  ;  State  v.  Milam,  65  S.  Car. 
321  ;  State  v.  Williamson,  65  S.  Car.  242. 

2.  Decision  on  Motion  for  New  Trial.  —  Perry 
v.  State,  117  Ga.  719;  Jones  v.  State,  117  Ga. 
710;  Buchanan  v.  State,  118  Ga.  751;  Bowdoin 
v.  State,  113  Ga.  1150;  State  v.  Mott,  29  Mont. 
292;  Lillie  v.  State,  (Neb.  1904)  100  N.  W. 
Rep.  316;  Thomas  v.  State,  109  Tenn.  684; 
Lounder  v.  State,  46  Tex.  Crim.  121 ;  Schissler 
v.  State,  122  Wis.  365. 

But  a  reversal  was  ordered  where  the  evi- 
dence showed  the  deliberate  perjury  of  a  ve- 
nireman made  upon  his  voir  dire  in  order  to  get 
upon  the  jury  so  as  to  secure  a  conviction  of 
the  defendant.  People  v.  Bishop,  66  N.  Y. 
App.  Div.  415. 

3.  Wrongful  Exclusion  of  Juror  Not  Ground  for 
Reversal  —  United  States.  —  Marande  v.  Texas, 
etc.,  R.  Co.,  (C.  C.  A.)  124  Fed.  Rep.  42. 

Arkansas. —  Decker  v.  Laws,  (Ark.  1905)  85 
S.  W.  Rep.  425. 

California.  —  People  v.  Amaya,  134  Cal.  531. 

Florida. —  Peaden  v.  State,  (Fla.  1903)  35 
So.  Rep.  204. 

Idaho.  —  State  v.  McGraw,  6  Idaho  635. 

Louisiana.  —  State  v.  Kellogg,  104  La.  580; 
State  v.  Breaux,  104  La.  540. 

Michigan.  —  Commercial  Bank  v.  Chatfield, 
121  Mich.  641. 

Nebraska.  —  Felsch  v.  Babb,  (Neb.  1904)  101 
N.  W.  Rep.  1011  See  also  Rhea  v.  State.  63 
Neb.  461. 

North  Carolina.  —  Perry  v.  Western  North 
Carolina  R.  Co.,  129  N.  Car.  333 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Manns, 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  254. 

Virginia.  —  Fishburne  v.  Com.,  103  Va.  1023. 

1 1 75.  1.  Wrongful  Exclusion  Ground  for  Re- 
versal.—  State  v.  Hammond,  14  S.  Dak.  545. 

2.  Conclusiveness  of  Finding  by  Triers.  —  See 
Turner  v.  State,  114  Ga.  421. 

3.  Persons  Over  Certain  Age.  —  State  v.  Tulip, 
9  Kan.  App.  454. 

4.  Public  Officers.  —  State  v.  Tulip,  9  Kan. 
App.  454 ;  State  v.  Carter,  106  La.  407  ;  State 
v.  Forbes,  1 1 1  La.  473 ;  State  v.  Lewis,  31 
Wash.  75. 

1176.  1.  Members  of  Militia.  —  Jarvis  v. 

State,  138  Ala.  17;  State  v.  Barker,  68  N.  J. 
L.  19. 
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1176. 
1177. 

1178. 

note  6. 
1179. 


Previous  Service  as  Juror.  —  See  note  9. 

c  Exemption  Not  Cause  for  Challenge. —  See  note  4. 

4.  Service  by  Person  Not  on  Panel.  —  See  note  8. 

5.  Peremptory  Challenges  —  a.  DEFINITION  AND  NATURE. — See 


Right  Is  to  Reject,  Not  to  Select.  —  See  note  I . 
b.  General  Rules  —  (1)  In  Criminal  Cases  —  (b)  Rights  of  state. 
—  See  note  7. 

1 1 80.  See  note  2. 

(2)  In  Civil  Cases.  —  See  notes  3,  5. 

c  Power  of  Legislature.  —  See  note  7. 

1181.  d.  Number  Allowed  —  (1)  In  General.  —  See  notes  2,  3,  5,  6. 

The  Maximum  Punishment.  —  See  note  "J. 
1 1  82.     Where  a  Conviction  of  Murder  in  the  Second  Degree.  —  See  note  3. 


1176.  2.   Members  of  Fire  Companies.  — 

Ex  p.  Krupp,  41  Tex.  Crim.  355. 

9.  Ministers. —  See  State  v.  Tulip,  9  Kan. 
App.  454- 

1177.  4.  Exemption  Not  Cause  for  Challenge. 

—  State  v.  Mcintosh,  ion  Iowa  209 ;  State  v. 
Tulip,  9  Kan.  App.  454;  State  v.  Carter,  106 
La.  407 ;  State  v.  Forbes,  1 1 1  La.  473  ;  State 
v.  Barker,  68  N.  J.  L.  19;  State  v.  Lewis,  31 
Wash.  75. 

8.  Grant  of  New  Trial.  —  Com.  v.  Battirin, 

24  Pa.  Co.  Ct.  181  ;  Cameron  v.  Ottawa  Electric 
R.  Co.,  32  Ont.  24. 

117§.  6.  Peremptory  Challenges.  —  Hawkins 
v.  U.  S.,  (C.  C.  A.)  116  Fed.  Rep.  569;  Nichol- 
son v.  People,  31  Colo.  53;  States.  Hunter,  118 
Iowa  686 ;  State  v.  Lyons.  70  N.  J.  L.  635  ; 
Leary  v.  North  Jersey  St.  R.  Co.,  6q  N.  ].  L. 
67- 

1 1 79.    1.  Right  Is  to  Reject  and  Not  to  Select 

—  United  States.  —  U.  S.  v.  Davis,  103  Fed. 
Rep.  457. 

Colorado.  —  Nicholson  v.  People,  31  Colo.  53. 

Indian  Territory.  —  National  Bank  v.  Schu- 
felt,  (Indian  Ter.  1903)  82  S.  W.  Rep.  927. 

Louisiana.  —  State  v.  Breaux,  104  La.  540; 
State  v.  Kellogg,  104  La.  580. 

New  Jersey.  —  Leary  v.  North  Jersey  St.  R. 
Co.,  69  N.  J.  L.  67. 

North  Carolina.  —  Dunn  v.  Wilmington,  etc., 
R.  Co.,  131  N.  Car.  446,  wherein  Douglas,  J., 
dissenting,  cited  17  Am.  and  Enc.  Encyc.  of 
Law  (2d  ed.)  1178;  Perry  v.  Western  North 
Carolina  R.  Co.,  129  N.  Car.  333;  State  v.  Reg- 
ister, 133  N.  Car.  746. 

Pennsylvania.  —  Com.  v.  Brown,  23  Pa. 
Super.  Ct.  470. 

Rhode  Island.  —  Stevens  v.  Union  R.  Co.,  26 
R.  I.  90. 

South  Carolina.  —  State  v.  Weaver,  58  S. 
Car.  106. 

7.  Challenge  by  State. —  See  Com.  v.  Brown, 
23  Pa.  Super.  Ct.  470. 
1 1  §0.    2.  Statutes  Giving  Challenges  to  State. 

—  See  Com.  v.  Brown,  23  Pa.  Super.  Ct.  470. 
3.  Civil  Cases.  —  Gordon  v.  Chicago,  201  111. 

623;  East  St.  Louis  Electric  R.  Co.  v.  Snow, 
88  III.  App.  660  ;  Leary  v.  North  Jersey  St.  R. 
Co.,  69  N.  J.  L.  67  ;  Waggoner  v.  Dodson,  (Tex. 
Civ.  App.  1902)  68  S.  W.  Rep.  813. 

5.  Summary  Proceedings.  —  The  decision  in 
People  v.  Hamilton,  39  N.  Y.  107,  cited  in  the 
original  note,  has  been  modified  by  subsequent 


legislation,  and  peremptory  challenges  are  now 
allowed  in  New  York  in  summary  proceedings. 
Lasher  v.  Curry,  (County  Ct.)  9  N.  Y.  Annot. 
Cas.  260. 

7.  Legislative  Power  to  Confer  Right  of  Chal- 
lenge.—  Ward  v.  State,  102  Tenn.  724. 

11§1.  2.  Number  Allowed.  —  See  Stevens 
V.  Union  R.  Co.,  26  R.  I.  90. 

3.  State  Statutory  Provisions — United  States. 
Hawkins  v.  U.  S.,  (C.  C.  A.)  116  Fed.  Rep.  569. 

Alabama.  —  Hudson  v.  State,  137  Ala.  60. 

California.  —  People  v.  Sullivan,  132  Cal.  93. 

Colorado. — -Carpenter  v.  People,  31  Colo. 
284. 

Illinois.  —  Illinois,  etc.,  R.  Co.  v.  Freeman, 
210  111.  270. 

Iowa.  —  State  v.  Hunter,  118  Iowa  686. 

Kansas.  —  State  v.  Davidson,  (Kan.  1905)  80 
Pac.  Rep.  945. 

Minnesota.  —  Swanson  v.  Mendenhall,  80 
Minn.  56. 

Missouri.  —  State  v.  May,  168  Mo.  122. 

New  Jersey. —  State  v.  Cannon.  (N.  J. 
1905)  60  Atl.  Rep.  177;  State  v.  Lyons,  70  N. 
J.  L.  635;  State  v.  MacQueen,  69  N.  J.  L.  522; 
Leary  v.  North  Jersey  St.  R.  Co.,  69  N.  J. 
L.  67. 

North  Carolina.  —  State  v.  Hunt,  128  N.  Car. 
584- 

Ohio.  —  Stevenson  v.  State,  70  Ohio  St.  11. 
Oklahoma.  —  Cochran    v.    U.    S.,    14  Okla. 
108. 

Rhode  Island.  —  Stevens  v.  Union  R.  Co., 
26  R.  I.  90. 

South  Carolina.  —  State  v.  Anderson,  59  S. 
Car.  229. 

Texas.  —  Waggoner  v.  Dodson.  36  Tex.  6. 
Vermont.  —  State  v.  Shaw,  73  Vt.  149. 

5.  Capital  Offenses. —  People  v.  Smith.  134 
Cal.  4S3  ;  State  v.  Hunt,  128  N.  Car.  584  ;  Coch- 
ran v.  U.  S..  14  Okla.  108. 

6.  Crimes  Punishable  by  Life  Imprisonment.  — 
People  v.  Sullivan,  132  Cal.  03. 

7.  Maximum  or  Minimum  Punishment.  —  That 
the  statute  names  a  minimum  punishment  only 
does  not  entitle  the  defendant  to  the  number 
of  challenges  allowed  in  the  case  of  capital 
offenses.  People  v.  Sullivan,  132  Cal.  93,  fol- 
lozving  People  v.  Gough,  59  Cal.  438,  stated  in 
the  original  note. 

11  §2.  3.  Retrial  After  Conviction  of  Murdei 
in  Second  Degree. —  People  v.  Smith,  134  Cal. 
453-   
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(2)  Joint  Parties  —"(a)  in  civil  Actions.  — See  notes  4,  5,  6. 

Consolidation  of  Actions.  —  See  note  7. 

( b )  In    Criminal   Prosecutions  —  na.  Rights  of  Defendants.  —  See  notes 

bb.  Rights  of  State.  —  See  note  1 3. 

(3)  Several  Counts  in  Indicttncnt.  —  Sec  note  7. 

(4)  Substitution  of  Jurors  During  Trial.  —  Sec  notes  8,  9. 

(5)  United  States  Courts.  —  See  note  1. 
In  the  Territories.  —  See  note  2. 

e.  Impairment  of  Right.  —  See  notes  4,  5,  6,  7,  8,  9. 
/.  Waiver  of  Right.  —  See  notes  2,  4,  5,  6,  7. 


1 1 82.  4.  Joint  Parties  in  Civil  Actions.  — 

Illinois,  etc.,  R.  Co.  v.  Freeman,  210  111.  270; 
Gordon  v.  Chicago,  201  111.  623 ;  Cumberland 
Telephone,  etc.,  Co.  v.  Ware,  115  Ky.  581; 
Waggoner  v.  Dodson,  (Tex.  Civ.  App.  1902)  68 
S.  W.  Rep.  813,  96  Tex.  6;  St.  Louis  South- 
western R.  Co.  v.  Barnes,  (Tex.  Civ.  App. 
1903)  72  S.  W.  Rep.  1 04 1  ;  Hall  v.  Hargadine- 
McKittrick  Dry  Goods  Co.,  23  Tex.  Civ.  App. 
149;  Watts  v.  Dubois,  (Tex.  Civ.  App.  1902)  66 
S.  W.  Rep.  698 ;  Bruce  v.  Weatherford  First 
Nat.  Bank,  25  Tex.  Civ.  App.  295. 

5.  Severance  in  Pleading.  —  Waggoner  v. 
Dodson,  (Tex.  Civ.  App.  1902)  68  S.  W.  Rep.  813. 

6.  Antagonistic  Defenses.  —  Cuero  First  Nat. 
Bank  v.  San  Antonio,  etc.,  R.  Co.,  97  Tex.  201  ; 
Waggoner  v.  Dodson,  96  Tex.  6. 

7.  Consolidation  of  Actions.  —  Waggoner  1). 
Dodson,  (Tex.  Civ.  App.  1902)  68  S.  W.  Rep. 
813;  Texas,  etc.,  R.  Co.  v.  Stell,  (Tex.  Civ. 
App.  1901)  61  S.  W.  Rep.  980. 

A  Sole  Plaintiff  is  entitled  to  as  many  peremp- 
tory challenges  as  all  the  defendants.  Connec- 
ticut Mut.  L.  Ins.  Co.  v.  Hillmon,  (C.  C.  A.) 
107  Fed.  Rep.  834. 

1183.  1.  Each  Defendant  Entitled  to  Full 
Number  of  Challenges.  —  Hudson  v.  State,  137 
Ala.  60;  Booth  v.  Territory,  (Ariz.  1905)  80 
Pac.  Rep.  354;  Carpenter  v.  People,  31  Colo. 
284  ;  State  v.  Dreany,  65  Kan.  292. 

4.  Carpenter  v.  People,  31  Colo.  284. 

6.  Both  Defendants  Restricted  to  Challenges  of 
One.  —  State  v.  Wolf,  112  Iowa  458;  State  v. 
Rackman,  68  N.  J.  L.  120;  State  v.  MacQueen, 
6g  N.  J.  L.  522;  Cochran  v.  U.  S.,  14  Okla.  108. 

6.  State  v.  Rachman,  68  N.  J.  L.  120. 

13.  Proportion  of  Number  Allowed  to  Accused. 
—  Contra,  State  v.  Dreany,  65  Kan.  292. 

1184.  7.  Trial  of  Several  Indictments  Con- 
solidated. —  Where  several  indictments  are 
tried  together,  the  accused  is  entitled  to  the  full 
number  of  peremptory  challenges  to  which  he 
would  be  entitled  were  he  tried  separately  on 
each  indictment.  Betts  v.  U.  S.,  (C.  C.  A.) 
132  Fed.  Rep.  228. 

8.  Challenges  on  Substitution  of  Juror.  — Peo- 
ple v.  Zeigler,  135  Cal.  462;  West  v.  State,  42 
Fla.  244. 

9.  See  Cochran  v.  U.  S.,  14  Okla.  108. 

1185.  1.  United  States  Statute.  —  See  Con- 
sidine  v.  U.  S.,  (C.  C.  A.)  112  Fed.  Rep.  342; 
Tyler  v.  U.  S.,  (C.  C.  A.)  106  Fed.  Rep.  137. 

Misdemeanors.  —  On  trial  for  an  offense  de- 
clared by  statute  to  be  a  misdemeanor,  the  de- 
fendant is  entitled  to  only  three  peremptory 
challenges.  Jewett  v.  U.  S.,  (C.  C.  A.)  100 
Fed.  Rep.  832. 


2.  In  Alaska  the  number  of  peremptory  chal- 
lenges is  regulated  by  section  135  of  the  Crimi- 
nal Code  provided  for  Alaska  by  Act  Cong. 
March  3,  1899,  30  U.  S.  Stat,  at  L.  1299,  1  Fed. 
Stat.  Annot.  360.  Hawkins  v.  U.  S.,  (C.  C.  A.) 
116  Fed.  Rep.  569. 

4.  Impairment  of  Right.  —  State  v.  Hunter, 
118  Iowa  686;  Dunn  v.  Wilmington,  etc.,  R. 
Co.,  131  N.  Car.  446,  per  Douglas,  J.,  dissenting, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1185.  See  also  Ward  v.  State,  102  Tenn. 
724. 

5.  As  Cause  for  Reversal.  —  Betts  v.  U.  S.,  (C. 
C.  A.)  132  Fed.  Rep.  228;  State  v.  Hunter,  118 
Iowa  686  ;  Swanson  v.  Mendenhall,  80  Minn.  56. 

6.  Chicago  City  R.  Co.  v.  Fetzer,  113  111. 
App.  280  ;  Strehmann  v.  Chicago,  93  111.  App. 
206 ;  Swanson  v.  Mendenhall,  80  Minn.  56. 
See  also  Com.  v.  Evans,  25  Pa.  Super.  Ct.  239  ; 
Ward  v.  State,  102  Tenn.  724. 

7.  Exhaustion  of  Challenges  Allowed.  —  Wells 
v.  Flouston,  29  Tex.  Civ.  App.  619. 

8.  Waggoner  v.  Dodson,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  813. 

9.  Stevens  v.  Union  R.  Co.,  26  R.  I.  90. 
Contra,  Waggoner  v.  Dodson,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  813. 

The  Improper  Allowance  of  a  peremptory 
challenge  is  ground  for  reversal  where  the  op- 
posite party  has  exhausted  his  peremptory 
challenges.  Dunn  v.  Wilmington,  etc.,  R.  Co., 
131  N.  Car.  446.  But  not  where  the  per- 
emptory challenges  are  not  exhausted.  U.  S. 
v.  Davis,  103  Fed.  Rep.  457. 

1186.  2.  Waiver  of  Right.  —  Nicholson  v. 
People,  31  Colo.  53  ;  Mathis  v.  State,  45  Fla. 
46;  State  v.  Hunter,  118  Iowa  686;  Leary  v. 
North  Jersey  St.  R.  Co.,  60  N.  J.  L.  67  ;  Com. 
v.  Brown,  23  Pa.  Super.  Ct.  470  ;  State  v.  Wil- 
liams, 49  W.  Va.  220. 

4.  Challenge  Before  Swearing.  —  U.  S.  v. 
Davis,  103  Fed.  Rep.  457:  Mathis  v.  State,  45 
Fla.  46  :  Myers  vi  State,  43  Fla.  500 ;  State  v. 
Lyons,  70  N.  J.  L.  635  ;  Leary  v.  North  Jersey 
St.  R.  Co.,  69  N.  J.  L.  67.  See  also  State  v. 
Hunter,  118  Iowa  686. 

5.  Challenge  After  Swearing.  —  State  v.  Crea, 
10  Idaho  88. 

6.  Effect  of  Acceptance  of  Juror.  —  Dunn  v. 
Wilmington,  etc.,  R.  Co.,  131  N.  Car.  446;  Com. 
v.  Brown,  23  Pa.  Super.  Ct.  470;  Black  v.  State, 
46  Tex.  Crim.  590. 

One  does  not  lose  the  right  to  challenge 
merely  by  turning  the  proposed  juror  over  to 
his  adversary  for  cross-examination  on  his  voir 
dire.    Com.  v.  Evans,  25  Pa.  Super.  Ct.  239. 

7.  U.  S.  v.  Davis,  103  Fed.  Rep.  437:  State 
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See  note  5. 


h.  Right  of  Peremptory  Challenge  as  Curing  Erroneous 

(1)  Wrongful  Acceptance  of  Jar  or.  —  See  note  2. 
The  Converse  Rule.  —  See  note  I. 

Objectionable  Juror  Must  Be  Impaneled.  —  See  note  2. 
Reversal  Though  Challenges  Not  Exhausted.  —  See  note  I. 
Exhaustion  of  Challenges  Not  Considered.  —  See  note  2. 
Additional  Challenges.  —  See  note  6. 

(2)  Wrongful  Exclusion  of  Juror.  —  See  note  7. 
See  note  1. 

6.  Standing  Jurors  Aside  —  b.  Practice  in  United  States,  — 

d.  In  What  Cases  Right  Exists.  —  See  note  10. 


v.  Peel,  23  Mont.  358,  75  Am.  St.  Rep.  529 

See  also  State  v.  Vance,  29  Wash.  435. 
11 87.     2.   Peremptory   Challenge  Not  Ex 

hausted  —  United  States.  —  Hawkins  v.  U.  S. 

(C.  C.  A.)  116  Fed.  Rep.  569;  U.  S.  v.  Davis 

103  Fed.  Rep.  457. 

Arkansas.  —  Caldwell  v.  State,  69  Ark.  322 
Colorado.  —  Blackman    v.    Edsall,    17  Colo 

App.  429. 

Florida.  —  Mathis  v.  State,  45  Fla.  46 ;  Pea 
den  v.  State,  (Fla.  1903)  35  So.  Rep.  204. 

Idaho.  —  Knollin  v.  Jones,  7  Idaho  466. 

Illinois.  —  Matthews  v.  Granger,  196  111.  164. 
affirming  96  111.  App.  536;  Gott  v.  Peoole,  187 
111.  249. 

Indiana.  —  Terre  Haute  Electric  Co.  v.  Wat- 
son, 33  Ind.  App.  124;  Indianapolis  St.  R.  Co. 
v.  Bordenchecker,  33  Ind.  App.  138. 

Indian  Territory.  —  National  Bank  v.  Schu- 
felt,  (Indian  Ter.  1903)  82  S.  W.  Rep.  927; 
Binyon  v.  U.  S.,  (Indian  Ter.  1903)  76  S.  W. 
Rep.  265. 

Iowa.  —  State  v.  Tyler,  122  Iowa  125;  State 
V.  Wright,  112  Iowa  436;  State  v.  Mcintosh, 
109  Iowa  209.  See  also  Stale  v.  Pray,  126  Iowa 
249- 

Kansas.  —  State  v.  Stockman,  9  Kan.  App. 
422. 

Louisiana.  —  State  v.  Fourchy,  51  La.  Ann. 
228. 

Michigan.  —  Martin  v.  Farmers'  Mut.  F.  Ins. 
Co.,  (Mich.  1905)  102  N.  W.  Rep.  656;  Stowell 
v.  Standard  Oil  Co.,  (Mich.  1905)  102  N.  W. 
Rep.  227. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  V.  Krayen- 
buhl,  (Neb.  1904)  98  N.  W.  Rep.  44;  Jahnke 
v.  State,  (Neb.  1903)  94  N.  W.  Rep.  158. 

North  Carolina.  —  State  v.  Register,  133  N. 
Car.  746;  State  v.  Kinsauls,  126  N.  Car.  1095. 

Pennsylvania.  —  Com.  v.  Fry,  198  Pa.  St. 
379- 

Rhode  Island.  —  See  Stevens  v.  Union  R.  Co., 
26  R.  I.  90. 

South  Carolina.  —  State  v.  Hayes,  69  S.  Car. 
295:  State  v.  Weaver,  58  S.  Car.  106. 

South  Dakota.  —  State  v.  Hammond,  14  S. 
Dak.  545- 

Tennessee.  —  Madden  v.  State,  (Tenn.  1901) 
67  S.  W.  Rep.  74- 

Texas.  —  Yecker  v.  San  Antonio  Traction 
Co.,  33  Tex.  Civ.  App.  239  ;  Hubbard  v.  State, 
43  Tex.  Crim.  564 ;  Taylor  v.  State,  44  Tex. 
Crim.  547  ;  Carter  v.  State,  45  Tex.  Crim.  430 ; 
Norsworthy  v.  State,  45  Tex.  Crim.  339  :  Mnn- 
cillas  v.  State,  (Tex.  Crim.  1903)  76  S.  W.  Rep. 
469;  Brown  v.  State,  (Tex.  Crim.  1904)  78  S. 


W.  Rep.  507  ;  Cannon  ».  State,  41  Tex.  Crim. 
467. 

Washington.  —  State  v.  Champoux,  33  Wash. 
339- 

11§§.  1.  Exhaustion  of  Peremptory  Chal- 
lenges. —  Dolan  v.  U.  S.,  (C.  C.  A.)  116  Fed. 
Rep.  578;  Caldwell  v.  State,  69  Ark.  322,  quoting 
17  Am.  and  Eng.  Encyc.  of  Law  (2ded.)  1188; 
State  v.  Fourchy,  51  La.  Ann.  228;  State  v. 
McCoy,  109  La.  682;  Gammons  v.  State,  85 
Miss.  103;  Ward  v.  State,  102  Tenn.  724;  State 
v.  Stentz,  30  Wash.  134. 

2.  Objectionable  Juror  Must  Be  Forced  on  Party 
through  Want  of  Peremptory  Challenge.  —  Cald- 
well v.  State,  69  Ark.  322,  quoting  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1188;  Graff  v. 
People,  208  111.  312,  affirming  ic8  111.  App.  168; 
National  Bank  v.  Schufelt,  (Indian  Ter.  1903) 
82  S.  W.  Rep.  927  :  Knights  of  Pythias  v.  Steele, 
108  Tenn.  624;  Rocha  v.  State,  43  Tex.  Crim. 
169  ;  Brown  v.  State,  (Tex.  Crim.  1904)  78  S. 
W.  Rep.  507;  Villereal  v.  State,  (Tex.  Crim. 
1901)  61  S.  W.  Rep.  715;  St.  Louis  Southwest- 
ern R.  Co.  v.  Barnes,  (Tex.  Civ.  App.  1903}  72 
S.  W.  Rep.  1 041  ;  Connell  v.  State,  45  Tex. 
Crim.  142;  Norsworthy  v.  State,  45  Tex.  Crim. 
339;  Mancilias  v.  State,  (Tex.  Crim.  1903)  76 
S.  W.  Rep.  469  ;  Carter  v.  State,  45  Tex.  Crim. 
43°- 

11  §9.  1.  New  York  Rule.  —  People  v. 
Decker,  157  N.  Y.  186;  People  v.  Lammerts, 
164  N.  Y.  137. 

2.  Decision   Not   Referring   to  Exhaustion  of 

Challenges.  —  Caldwell  v.  State,  69  Ark.  322, 
quoting  17  Am.  and  Eng.  Encyc.  or  Law  (2d 
ed.)  1189;  Jahnke  v.  State,  (Neb.  1903)  94  N. 
W.  Rep.  158. 

6.  Cure  of  Error  in  Overruling  Challenge  for 
Cause.  —  Brewer  v.  State,  72  Ark.  145  ;  People 
v.  Amaya,  134  Cal.  531. 

7.  Erroneous  Exclusion  of  Juror. —  U.  S.  v. 
Davis,  103  Fed.  Rep.  457;  State  v.  McGraw,  6 
Idaho  635;  State  v.  Breaux,  104  La.  540;  State 
v.  Harris,  107  La.  196;  Commercial  Bank  v. 
Chatfield,  121  Mich.  641.  See  also  Glenn  v. 
State,  71  Ark.  86. 

1190.  1.  To  the  Same  Effect  as  the  Texas 
Decisions  see  Stale  v.  Hammond,  14  S.  Dak. 
545- 

5.  Abolished  in  Pennsylvania. —  By  Pub.  Laws 
16  and  629  of  1001,  the  right  to  stand  jurors 
aside  was  abolished  in  Pennsylvania.  Com.  v. 
Brown,  23  Pa.  Super.  Ct.  470. 

10.  Prosecutions  for  Felony.  —  Com.  v.  Kay, 
14  Pa.  Super.  Ct.  376;  Com.  v.  Llewellyn,  14  Pa. 
Super.  Ct.  214. 
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I  101.    Sec  note  I. 

/.  Assignment  of  Cause  of  Challenge.  —  See  note  5. 
7.  Talesmen  and  Additional  Jurori —  a.  In  General.  —  See  note  8. 
1102.    b.  Statutory  Enlargement  of  Powers  of  Court.  —  See 

note  3. 

1193.  c  Conditions  Which  Will  Authorize  —  (2)  Exhaustion  of 
Panel.  —  See  note  2. 

1  101.     Exhaustion  Generally  Necessary. —  See  note  2. 

(5)  Quashal  of  Venire.  —  See  note  7. 
1 105.   d.  Anticipation  of  Requirement.  —  See  note  i. 

e.  Number  of  Talesmen  or  Additional  Jurors.  —  See  note  3. 

/.  Qualifications.  —  See  note  6. 
1  100.    IX.  Special  and  Struck  Juries  —  1.  In  England.  —  See  note  2. 

2.  In  the  United  States.  —  See  notes  3,  4,  5. 
I  1  07.     Under  a  New  York  Statute.  —  See  note  3. 

4.  Application.  —  See  note  12. 
1 10S.    5.  Discretion  in  Granting.  —  See  notes  2,  3. 

6.  Mode  of  Striking  Jury.  —  See  note  4. 
1100.    X.  Custody   and  Conduct  of  Jury  —  1.  Custody  of  Officer  — 
a.  Necessity.  —  See  note  2. 

1200.  b.  Who  May  Be  Custodian  —  Prejudice  of  officer.  —  See  note  1. 
c  Oath  of  Custodian.  —  See  notes  5,  6. 

General  Oath  by  Officer.  —  See  note  9. 

1201.  See  note  1. 

Waiver  of  Objection.  —  See  note  2. 

1209.   d.  Conduct  of  Custodian  —  (i)  In  General—  Punishment.  —  See 

note  3. 

1191.  1.  Misdemeanors. —  Com.  v.  Kay,  14 
Pa.  Super.  Ct.  376;  Com.  v.  Llewellyn,  14  Pa. 
Super.  Ct.  214. 

5.  Assignment  of  Cause  of  Challenge. —  Com.  v. 
Kay,  14  Pa.  Super.  Ct.  376. 

8.  Drawn  in  Conformity  with  Statute.  —  Tales- 
men must  be  procured  in  the  manner  provided 
lor  by  statute,  and  where  the  statute  provides 
that  they  be  drawn  from  the  body  of  the  county 
they  cannot  be  procured  from  panels  in  other 
courts.  Gulf,  etc.,  R.  Co.  v.  Gilvin,  (Tex.  Civ. 
App.  1900)  55  N.  W.  Rep.  985. 

1 192.  3.  Statutory  Enlargement  of  Powers  of 
Court.  —  State  v.  Edwards,  64  Kan.  455. 

1193.  2.  Exhaustion  of  Regular  Panel. — 
State  v.  Riggs,  110  La.  509;  Bates  v.  State, 
43  Tex.  Crim.  589.  But  see  State  v.  Edwards, 
64  Kan.  455. 

1191.  2.  Previous  Venire  Need  Not  Be  Ex- 
hausted. —  Flias  v.  Territory,  (Ariz.  1904)  76 
Pac.  Rep.  605;  People  v.  Wong  Bin,  139  Cal. 
60. 

7.  Quashal  of  Venire.  —  Waldron  v.  State,  41 

Fla.  265. 

1195.  1.   Anticipation  of  Requirement. — 

State  v.  Bordelon,  113  La.  690;  State  v.  Wat- 
kins,  106  La.  380. 

3.  Discretion  of  Judge.  —  See  Com.  v.  Payne, 
205  Pa.  St.  101. 

6.  In  Justice's  Court.  —  In  Michigan  a  tales- 
man in  a  justice's  court  need  not  be  a  tax- 
payer. Reed  v.  Peacock,  123  Mich.  244,  81  Am. 
St.  Rep.  194. 

1196.  2.   See  Eckrich  v.  St.  Louis  Transit 
Co.,  176  Mo.  621,  98  Am.  St.  Rep.  517. 

3.  Special  and  Struck  Juries  in  United  States. 
—  Welsh  v.  State,  60  Neb.  101. 
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4.  To  Obtain  Persons  Acquainted  with  Par. 
ticular  Class  of  Matters.  —  Eckrich  v.  St.  Louis 
Transit  Co.,  176  Mo.  621,  citing  17  Am.  aijd 
Eng.  Entyt.  of  Law  (2d  ed.l  1196. 

6.  See  Waldron  v.  State,  41  Fla.  265. 

1197.  3.  A  Murder  Trial  has  been  held  to 
be  an  "  important  "  case  within  the  New  York 
statute.    People  v.  Hall,  169  N.  Y.  184. 

12.    See  Farrar  v.  State,  44  Tex.  Crim.  236. 

1 198.  2.  Discretion  of  Court.  —  Southern  R. 
Co.  v.  Oliver,  102  Va.  710. 

3.  Recall  of  Grant. —  See  Bullock  v.  State,  65 
N.  J.  L.  557,  86  Am.  St.  Rep.  668. 

4.  List  from  Which  Names  to  Be  Stricken. — 
Industrial,  etc.,  Trust  v.  Tod,  104  N.  Y.  App. 
Div.  517. 

1199.  2.  Requirement  of  Custody  of  Officer. 

—  Dreyer  v.  People,  188  111.  40. 

1200.  1.  Officer  Who  Is  Witness  in  Case. — 

State  v.  Rosencrans,  9  N.  Dak.  163. 

5.  Necessity  of  Oath. — -Dreyer  v.  People,  188 
III.  40  ;  State  v.  Lashell,  9  Kan.  App.  887. 

6.  Omission  Not  Fatal  in  Absence  of  Prejudice. 

—  U.  S.  v.  Davis,  103  Fed.  Rep.  457  (a  case 
arising  in  Tennessee)  ;  Johnson  v.  State,  68 
Ark.  401  ;  Reed  v.  Com.,  98  Va.  817. 

Not  Statutory  Ground  for  New  Trial.  —  See 
Territory  v.  Dooley,  3  Ariz.  60. 

9.  General  Oath  Sufficient.  —  U.  S.  v.  Davis, 
103  Fed.  Rep.  457;  Reed  v.  Com.,  98  Va.  817. 

1201.  1.  Swearing  Once  During  Trial  Suf- 
ficient. —  Reed  v.  Com.,  98  Va.  817.  Contra, 
Dreyer  v.  People,  188  111.  40. 

2.  Waiver  of  Objection.  —  Johnson  v.  State, 
68  Ark.  401;  Dreyer  v.  People,  188  111.  40; 
State  v.  Crilly,  60  Kan.  802. 

1202.  3.  Punishment  for  Improper  Conduct 
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1203.  (3)  Presence  in  Jury  Room.  —  See  notes  4,  5. 
(4)  Communicating  with  Jury.  —  See  notes  7,  8. 

1204.  Statements  as  to  Effect  of  Disagreement.  —  See  note  4. 

2.  Misconduct  of  Jury  —  a.  GENERAL  CONSIDERATIONS  —  (2)  Neces- 
sity of  Prejudice.  —  See  note  14. 

1206.    (3)  Presumptions  —  (b)  Of  Prejudice.  —  See  note  2. 
(4)  Waiver  of  Objections.  —  See  note  3. 

1208.  Application  of  General  Rule.  —  See  notes  2,  3,  6,  7,  8. 
Knowledge  of  Counsel.  —  See  note  12. 

1209.  (5)  Conclusiveness  of  Decision  of  Lower  Court.  —  See  notes  3,  4,  6. 
Conflicting  Evidence.  —  See  note  7. 

1210.  (6)  Punishment  for  Misconduct.  —  See  notes  1,  2. 

b.  Communications  with  Outsiders  —  (i)  In  General  — 

Punishment  for  Holding  Communication.  —  See  notes  5,  6. 


—  Interference  in  Deliberations.  —  Wilkerson  v. 
State,  78  Miss.  356. 

1203.  4.   Not  Ground  for  New  Trial.  — 

Shular  v.  State,  160  Ind.  300. 

5.  New  Trial  Occasionally  Granted.  —  Cooney 
v.  State,  61  Neb.  342. 

7.  Communications  with  Jury.  —  Coolman  v. 
State,  163  Ind.  503;  Otto  v.  Young,  (Supm.  Ct. 
App.  T.)  43  Misc.  (N.  Y.)  628,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1203,  and 
applying  the  rule  there  laid  down  to  a  court 
stenographer. 

Making  a  Statement  as  to  the  Law  of  the  Case 
is  misconduct.  Wilkerson  v.  State,  78  Miss.  356. 

8.  Presumption  of  Prejudice. —  Coolman  v. 
State,  163  Ind.  503;  Shaw  v.  State,  79  Miss. 
577:  Wilkerson  v.  State,  78  Miss.  356. 

1204.  4.  Communications  as  to  Length  of 
Confinement.  —  Shaw  v.  State,  79  Miss.  577.  See 
also  Coolman  v.  State,  163  Ind.  503. 

14.  Necessity  of  Prejudice.  —  Gamble  v.  State, 
44  Fla.  429;  Gott  v.  People,  187  111.  249;  Cald- 
well v.  Nashua,  122  Iowa  179;  Wilberding  v. 
Dubuque,  1 1 1  Iowa  484;  Drake  v.  Drake,  107 
Ky.  32  ;  Pierce  v.  Brennan,  83  Minn.  422  ;  State 
v.  Andre,  14  S.  Dak.  215;  Jones  v.  State,  (Tex. 
Crim.  1904)  83  S.  W.  Rep.  198;  State  v.  Clark, 
51  W.  Va.  457. 

1206.  2.  Presumption  of  Prejudice. —  Frame 
v.  State,  73  Ark.  501  ;  Gamble  v.  State,  44  Fla. 
429 ;  Central  of  Georgia  R.  Co.  v.  Hammond, 
109  Ga.  383;  Coolman  v.  State,  163  Ind.  503; 
State  v.  Morgan,  23  Utah  212;  State  v.  Cotts, 
49  W.  Va.  615. 

3.  Waivor  of  Objections  —  Connecticut.  — 
State  v.  Tucker,  75  Conn.  201. 

Georgia.  —  Medlock  v.  Road,  etc.,  Com'rs, 
US  Ga.  337- 

Indiana.  —  Ellis  v.  Hammond,  157  Ind.  267; 
Aurora,  etc.,  Turnpike  Co.  v.  Niebruggee,  25 
Ind.  App.  567. 

Kentucky.  —  Drake  V.  Drake,  107  Ky.  32. 

Louisiana.  —  State  v.  Gianfala,  113  La.  463, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1266. 

Maine.  —  Belcher  v.  Estes,  99  Me.  314. 

Nebraska.  —  Parkins  v.  Missouri  Pac.  R.  Co., 
(Neb.  1903)  93  N.  W.  Rep.  197. 

New  York.  —  Werner  v.  Interurbpn  St.  R. 
Co.,  Q9  N.  Y.  App.  Div.  592;  People  v.  Priori, 
164  N.  Y.  459. 

Pennsylvania.  —  Jejorek  v.  Nanticoke,  9 
Kulp  (Pa.)  501. 


South  Carolina.  —  Lloyd  v.  Rawl,  63  S.  Car. 
219. 

Texas.  —  Olivares  v.  San  Antonio,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  248. 

Vermont.  —  McKinstry  v.  Collins,  74  Vt.  147. 

Washington.  —  State  v.  Shuck,  38  Wash.  270. 

The  Improper  Separation  of  the  Jury.  —  State 
v.  Shuck,  38  Wash.  270. 

120S.  2.  Prompt  Objection  Necessary  — 
Taking  Papers  to  Jury  Room.  —  State  v. 
Tucker,  75  Conn.  201. 

3.  Taking  Articles  to  Jury  Room.  —  People 
V.  Priori,  164  N.  Y.  459  (legal  books). 

6.  Wrongful  Communications.  —  State  v. 
Kinsauls,  126  N.  Car.  1095;  Texarkana,  etc., 
R.  Co.  v.  Toliver.  (Tex.  Civ.  App.  1904)  84 
S.  W.  Rep.  375  ;  McKinstry  v.  Collins,  74  Vt.  147. 

7.  Improper  Remarks  in  Presence  of  Jurors. 
—  Ellis  v.  Hammond,  157  Ind.  267. 

8.  Juror  Sleeping.  —  Lloyd  v.  Rawl,  63  S.  Car. 
219. 

12.  Knowledge  of  Counsel.  —  Drake  v.  Drake, 
107  Ky-  32. 

1209.  3.    Discretion   of  Lower  Court.  — 

Sanders  v.  State,  131  Ala.  1  ;  Hamburger  v. 
Rinkel,  164  Mo.  398 ;  Watts  v.  South  Bound 
R.  Co.,  60  S.  Car.  67. 

So  in  Case  of  Improper  Separation.  —  Hooker 
v.  State,  (Ark.  1905)  86  S.  W.  Rep.  846;  May 
v.  State,  120  Ga.  497. 

4.  Review  for  Palpable  Error.  —  Siemsen  v. 
Oakland,  etc.,  Electric  R.  Co.,  134  Cal.  494; 
State  v.  Walls,  52  La.  Ann.  1002;  State  v. 
Lauth,  (Oregon  1905)  80  Pac.  Rep.  660,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1209;  Mix  v.  North  American  Co.,  209  Pa.  St. 
636. 

6.  Decision   on   Motion   for   New   Trial  Not 

Reviewable. —  Sanders  v.  State,  131  Ala.  1. 

7.  Finding  on  Conflicting  Evidence. —  Frame 
v.  State,  73  Ark.  501  ;  Missouri  Pac.  R.  Co.  v. 
Bowman,  68  Kan.  489 ;  Russell  v.  State,  66 
Neb.  497 ;  Texarkana,  etc.,  R.  Co.  v.  Toliver, 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  375  :  F. 
R.  Patch  Mfg.  Co.  v.  Protection  Lodge  No. 
2IS.  77  Vt.  294,  107  Am.  St.  Rep.  668.  See  also 
Hyrlinger  v.  Chicago,  etc.,  R.  Co.,  126  Iowa  222. 

1210.  1.  Punishment  for  Misconduct.  — 
Butts  v.  Union  R.  Co.,  2!  R.  I.  505. 

2.  As  for  Contempt.  —  In  re  Odum,  133  N. 
Car.  250. 

5.  Punishment  of  Juror.  —  In  re  Gorham,  129 
N.  Car.  481. 
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1211.  (2)  Necessity  of  Prejudice.  —  See  notes  1,  2. 
Oral  Messages  on  Personal  Matters.  —  See  notes  3,  4. 

(3)  Communications  Concerning  Case.  —  See  note  5. 

1212.  See  note  1. 

So  Statements  by  Jurors.  —  See  note  3. 

Statements  by  Juror  as  to  Verdict.  —  See  notes  6,  7. 

(4)  Presumptions.  ■ —  See  notes  8,  9. 

1213.  See  note  1. 

(5)  Communications  by  and  zvith  Prevailing  Party  —  (a)  In  General. 
—  Sec  notes  3,  4. 

1*21  I.     Mere  Casual  Communications. —  See  note  I. 

(b)  By  and  with  Counsel.  ■ —  See  notes  7,  8. 
1*2 15.    (c)  By  and  with  Partisans.  —  See  notes  1,2,  3. 

(6)  Communications  by  and  zvith  Witnesses.  —  See  note  5. 

(7)  Communications  by  Judge.  —  See  note  8. 
I  2  Mi.    See  notes  1,  3. 

(8)  Delivery  of  Letters  to  Jurors.  —  See  notes  4,  7. 

c.  Separation  of  Jurors  —  (1)  Criminal  Cases  —  (a)  separation 

Generally  Allowed.  —  See  notes  8,  9. 


1210.  6.  Punishment  of  Outsider.  —  Drady 

v.  District  Ct.,  126  Iowa  345;  In  re  Gorhain, 
129  N.  Car.  481.  See  also  In  re  Odum,  133  N. 
Car.  250. 

1211.  1.  Absence  of  Prejudice.  —  Sanders 
if.  State,  131  Ala.  1  ;  Werner  v.  Interurban  St. 
R.  Co.,  99  N.  Y.  App.  Div.  592 ;  State  v.  Clark, 
Si  W.  Va.  457. 

2.  Communications  upon  Extraneous  Matters. 

—  Vowell  v.  State,  72  Ark.  138;  Gamble  v. 
State,  44  Fla.  429  ;  West  Chicago  St.  R.  Co.  v. 
Lundahl,  183  111.  284;  Marzen  ,v.  People,  190 
111.  88;  Taylor  v.  State,  (Miss.  1901)  30  So. 
Rep.  657;  Reg.  v.  McClung,  1  N.  W.  Ter. 
379- 

3.  Personal  Messages.  —  West  Chicago  St.  R. 
Co.  v.  Lundahl,  183  111.  284. 

4.  Gamble  v.  State,  44  Fla.  429.  See  also 
State  v.  Cotts,  49  W.  Va.  615. 

5.  Prejudicial  Communications  Ground  for  New 
Trial.  —  Briggs  v.  Rowley,  10  Ohio  Dec.  177: 
Larson  v.  Levy,  (Tex.  Civ.  App.  1900)  57  S.  W. 
Rep.  52. 

1212.  1.  Source  of  Communication  Immaterial. 

—  Briggs  v.  Rowley,  10  Ohio  Dec.  177. 

3.  Statements  by  Juror. —  Drake  v.  Drake, 
1  "7  Ky.  32. 

6.  See  Drake  v.  Drake,  107  Ky.  32. 

7.  Betting  as  to  Result.  —  See  Butts  v. 
Union  R.  Co.,  21  R.  I.  505. 

8.  Presumption  of  Prejudice.  —  Vowell  v. 
State,  72  Ark.  158;  Coolman  v.  State,  163  Ind. 
503;  State  v.  Clark,  51  W.  Va.  457;  Hempton 
r.  State,  in  Wis.  127.  See  also  Palm  v.  Cher- 
nowsky,  28  Tex.  Civ.  App.  405. 

9.  Contrary  Decisions.  —  Baizley  v.  Welsh,  71 
N.  J.  L.  471  ;  State  v.  Wine,  58  S.  Car.  94. 

121  it.  1.  Rebuttal  of  Presumption. —  Vowell 
v.  State,  72  Ark.  158;  State  v.  Cotts,  49  W. 
Va.  615. , 

3.  Communications  with  Prevailing   Party. — 

Larson  v.  Levy,  (Tex.  Civ.  App.  1900)  57  S. 
W.  Rep.  52. 

4.  No  Inquiry  as  to  Prejudice.  ■ —  Larson  v. 
l  evy,  (Tex.  Civ.  App.  1900)  57  S.  W.  Rep.  52. 

1211.  1.  Casual  Conversations.  —  Werner 
V.  Interurban  St.  R.  Co.,  09  N.  Y.  App.  Div. 


592;  Vowell  v.  Issanuah  Coal  Co.,  31  Wash. 
103. 

7.  Communications  by  Counsel.  —  Pritchard  v. 

Roe,  3  Penn.  (Del.)  128,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1214. 

8.  Nonprejudicial  Association.  —  Pritchard  i\ 
Roe,  3  Penn.  (Del.)  128. 

Playing  Cards  with  Counsel.  —  It  has  been 
held  not  to  be  misconduct  for  a  juror  to  play 
cards  with  counsel  for  one  of  the  parties  during 
a  recess.  Feary  v.  Metropolitan  St.  R.  Co., 
162  Mo.  75. 

1215.  1.  Communications  by  Partisans. — 
Briggs  v.  Rowley,  10  Ohio  Dec.  177;  Gulf,  etc., 
R.  Co.  v.  Matthews,  28  Tex.  Civ.  App.  92.  See 
also  State  v.  Burton,  65  Kan.  704. 

2.  Knowledge  or  Consent  of  Party.  —  Briggs  v. 
Rowley,  10  Ohio  Dec.  177. 

3.  Actual  Influence  Need  Not  Be  Shown.  — 
Gulf,  etc.,  R.  Co.  v.  Matthews,  28  Tex.  Civ. 
App.  92. 

5.  Communications  Not  Ground  for  New  Trial. 

—  Chicago  Junction  R.  Co.  v.  McGrath,  203 
111.  511. 

8.  Communications  by  Judge.  —  State  v. 
Bland,  9  Idaho  796  ;  Coolman  v.  State,  163  Ind. 
503  ;  Lasher  v.  Curry,  (County  Ct.)  9  N.  Y. 
Annot.  Cas.  260 ;  Hudson  v.  Stearns,  (Countv 
Ct.)  75  N.  Y.  Supp.  735;  State  Kiefer,  16 
S.  Dak.  180. 

1216.  1.  Judge  Should  Not  Enter  Jury  Room. 
-—  State  i'.  Bland,  9  Idaho  796. 

But  it  has  been  held  that  the  nidge  may  go 
intc  the  jury  room  for  the  purpose  of  with- 
drawing an  erroneous  instruction.  Martin  v. 
Petty,  (Tex.  Civ.  App.  1904)  79  S.  W.  Rep.  878. 

3.  Consent  by  Parties,  —  Lasher  v.  Curry, 
(County  Ct.)  9  N.  Y.  Annot.  Cas.  260. 

4.  Delivery  of  Letters  to  Jurors.  —  State  v. 
Bland.  9  Idaho  706. 

7.  Possibility  of  Prejudicial  Matter.  —  Stat-.- 
Bland,  9  Idaho  796.    But  see  State  v.  Wine,  58 
S.  Car.  94. 

8.  Separation  —  Former  Rule. —  State  v.  Cottsi 
49  W.  Va.  615. 

9.  State  v.  Antoine,  52  La.  Ann.  488.  But 
see  State  v.  Harris,  22  Wash.  57. 
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1217.  See  note  i. 

Capital  Crimes  and  Other  Felonies.  —  See  notes  2,  3>  4- 

1218.  See  note  I . 

(b)  Separation  Without  Prejudice.  —  See  note  2. 
1210.    See  notes  (,  2. 

Presumption  of  Prejudice.  — -  See  note  4. 

1220.  See  notes  1,  2,  3. 

Distinction  as  to  Character  of  Crime.  —  See  note  4. 

1221.  See  note  1. 

The  Affidavit  of  a  Juror.  —  See  notes  2,  3. 


1217.  1.  Discretion  of  Court.  —  Daxanbek- 
lar  v.  People,  93  111.  App.  553  ;  State  v.  Antoine, 
52  La.  Ami.  488;  State  v.  Nelson,  91  Minn. 
143- 

2.  Crimes  —  Separation  Not  Allowed  —  Capital. 

—  U.  S.  v.  Davis,  103  Fed.  Rep.  457  ;  Gott  v. 
People,  187  111.  249;  Waller  v.  People,  209  III. 
284;  Daxanbeklar  v.  People,  93  111.  App.  553; 
State  v.  Sranlan,  52  La.  Ann.  2058;  State  v. 
Antoine,  52  La.  Ann.  488 ;  State  v.  Schaeffer, 
172  Mo.  335;  Hempton  v.  State,  111  Wis, 
127. 

3.  Effect  of  Consent. —  State  v.  Craighead,  114 
La.  84. 

4.  Capital   Crimes  —  Separation   Allowed.  — 

West  Chicago  St.  R.  Co.  v.  Lundahl,  183  111, 
284 ;  State  v.  Burton,  65  Kan.  704. 

Discretion  of  Court. —  Stat.;  v.  Nelson,  91 
Minn.  143. 

121V    1.  Felonies  —  Separation  Not  Allowed. 

— ■  Gamble  v.  State,  44  Fla.  429 ;  Carter  v.  State, 
78  Miss.  348;  State  v.  Schaeffer,  172  Mo.  335; 
State  v.  Cotts,  49  W.  Va.  615. 

In  Virginia  it  is  provided  by  statute  that  the 
jurors  may  separate  in  felony  cases,  unless 
otherwise  directed  by  the  judge,  except  when 
the  punishment  may  be  death  or  imprisonment 
for  more  than  ten  years.  Under  this  statute 
it  is  held  that  a  separation  cannot  be  allowed 
upon  a  trial  under  an  indictment  charging  two 
separate  offenses,  the  aggregate  punishment  of 
which  may  be  in  excess  of  ten  years'  imprison- 
ment.   Johnson  v.  Com.,  102  Va.  927. 

2.  Necessity  of  Prejudice  —  United  States. — 
U.  S.  v.  Davis,  103  Fed.  Rep.  457. 

Arkansas.  —  Frame  v.  State,  73  Ark.  501; 
Johnson  v.  State,  68  Ark.  401. 

California.  —  See  People  v.  Adams,  143  Cal. 
208,  101  Am.  St.  Rep.  92. 

Florida.  —  Gamble  v.  State,  44  Fla.  429. 

Georgia.  —  Bowdoin  v.  State,  113  Ga.  1150, 
See  also  May  v.  State,  120  Ga.  497. 

Illinois.  —  Gott  v.  People,  187  111.  249;  West 
Chicago  St.  R.  Co.  v.  Lundahl,  183  111.  284; 
Flanagan  v.  People,  214  111.  170;  Marzen  v. 
People,  190  111.  88. 

Kentucky.  —  Thacker  v.  Com.,  (Ky.  1901)  63 
S.  W.  Rep.  737. 

Louisiana.  —  State  v.  Antoine,  52  La.  Ann. 
488;  State  v.  Veillnn,  105  La,  411. 

Missouri.  —  State  v.  Schaeffer,  172  Mo.  335, 

Nebraska.  —  Iowa  Sav.  Bank  v.  Frink,  (Neb. 
1901)  92  N.  W.  Rep.  916. 

Pennsylvania.  —  Com,  v.  Gearhardt,  205  Pa. 
St.  387. 

West  Virginia.  —  State  v.  Clark,  51  W.  Va. 
457;  State  v.  Cotts,  49  W.  Va.  615;  State  v. 
Cottrill,  52  W.  Va.  363. 


1219.  1.  Capital  Cases  —  Arkansas.  — 
Frame  v.  State,  73  Ark.  501. 

Illinois.  —  West  Chicago  St.  R.  Co.  v.  Lun- 
dahl, 183  111.  284;  Gott  v.  People,  187  111.  249; 
Marzen  v.  People,  190  111.  88;  Waller  v.  People, 
209  111.  284. 

Louisiana. —  State      Veillon,  105  La.  411. 

Missouri.  —  State  v.  Schaeffer,  172  Mo.  335. 

Pennsylvania.  —  Com.  v.  Williams,  209  Pa. 
St.  529;  Com,  v.  Gearhardt,  205  Pa.  St.  387. 

Texas.  —  Jones  v.  State,  (Tex.  Crim.  1904) 
83  S.  W.  Rep.  198. 

West  Virginia.  —  State  v.  Clark,  51  W.  Va. 
457;  State  v.  Cottrill,  52  W.  Va.  363. 

2.  Momentary  Separation.  —  U.  S.  v.  Davis,  103 
Fed.  Rep.  457 ;  State  v.  White,  52  La.  Ann. 
206;  Shivers  v.  Territory,  13  Okla.  466;  Jones 
v.  State,  (Tex.  Crim.  1904)  83  S.  W.  Rep.  198; 
State  v,  Cottrill,  52  W.  Va.  363. 

4.  Presumption  of  Prejudice — United  States. 

—  See  U.  S,  v.  Davis,  103  Fed.  Rep.  457. 
Arkansas.  —  Frame  v.   State,   73   Ark.  501; 

Johnson  V-  State,  68  Ark.  401. 

California.  —  People  v.  Adams,  143  Cal.  208, 
101  Am.  St  Rep.  92. 

Florida.  —  Gamble  v.  State,  44  Fla.  429. 

Kentucky.  —  Thacker  v.  Com.,  (Ky.  1901)  63 
S.  W.  Rep.  737- 

Louisiana. — -State  v.  Craighead,  114  La.  84. 

Mississippi.  —  Carter  v.  State,  78  Miss.  348. 

Missouri.  —  States.  Schaeffer,  172  Mo.  335. 

West  Virginia.  —  State  v.  Clark,  5 1  W.  Va. 
457 ;  State  v.  Cottrill,  52  W.  Va.  363 ;  State 
v.  Cotts,  49  W.  Va.  615. 

Wisconsin.  —  Hempton  v.  State,  111  Wis. 
127. 

1 220.  1 ,  Opportunity  for  Exercise  of  Influence. 

—  Johnson  v.  State,  68  Ark.  401;  Griffey  v. 
State,  (Tex.  Crim.  1900)  56  S.  W.  Rep.  335; 
Hempton  v.  State,  11 1  Wis.  127. 

2.  Rebuttal  of  Presumption.  —  U.  S.  v.  Davis, 
103  Fed.  Rep.  457  (a  case  arising  in  Tennes- 
see) ;  Frame  v.  State,  73  Ark.  s°i  :  Gamble  v. 
State,  44  Fla.  429;  State  v.  Schaeffer,  172  Mo. 
335  ;  Com.  v.  Gearhardt,  205  Pa.  St.  387  ;  State 
v.  Cottrill,  52  W.  Va.  363;  State  v.  Clark,  51 
W.  Va,  457;  State  v.  Cotts,  49  W.  Va.  615. 

3.  Burden  of  Showing  Prejudice.  —  Johnson  v. 
State,  68  Ark.  401  ;  Waller  v.  People,  209  III. 
284;  Flanagan  v.  People,  214  111.  170;  State  v. 
Veillon,  105  La.  411.  Sec  also  Iowa  Sav.  Bank 
v.  Frink,  (Neb.  1901)  92  N.  W.  Rep.  916. 

4.  Capital  Cases.  -Gamble  -'.State,  44  Fla,  429. 
In  Louisiana. — State  v.  Craighead,  114  La. 

84;  State  v.  Antoine,  52  La.  Ann.  488. 

1221.  1.  Felonies. —  See  Carter  v.  State,  78 
Miss.  348. 

2.  Sufficiency  of  Juror's  Affidavit,  —  Hampton 
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I  22  I .     (o)  Manner  and  Purpose  of  Separation  —  bb.  Separation  in  Charge  of  Officer. 

See  notes  6,  S,  9. 
1222.     cc.  Sleeping  Accommodations.  —  See  note  I. 

dd.  Going  to  Meals.  —  See  notes  4,  6. 

,e.  Separation  for  Necessary  Purpose.  —  See  note  7. 
1993.    See  note  1. 

(d)  Time  of  Separation  —  aa.  Hefore  Completion  of  Jury.  —  See  notes  3,  5- 

bb.  After  Submission  of  Case  to  Jury.  —  See  note  6. 
122  I.     Resulting  Prejudice.  —  See  notes  2,  4. 

Effect  of  Statute.  —  See  note  6. 
I  22»"».     cc.  After  Agreement  on  Verdict.  — See  notes  I,  2. 
1220.     (e)  Consent  to  Separation.  —  See  notes  2,  3. 

The  Court  Should  Not  Ask  Counsel.  —  See  notes  6,  7. 

(f)  Remedy  for  Improper  Separation.  —  See  note  IO. 
1227.    (2)  Civil  Cases  —  (a)  In  General.  —  See  notes  I,  2. 

(b)  After  Submission  of  Cause  to  Jury.  —  See  note  6. 
1  228.    See  note  1. 


v.  State,  in  Wis.  127.  But  see  State  v.  Clark, 
51  W.  Va.  457. 

1221.  3.  See  State  v.  Cotts,  49  W.  Va.  615. 
6.  Separation  in  Charge  of  Officer.  —  U.  S.  v. 

Davis,  103  Fed.  Rep.  457;  West  Chicago  St.  R. 
Co.  v.  Lundahl,  183  111.  284;  Shivers  v.  Terri- 
tory, 13  Okla.  466;  Griffey  v.  State,  (Tex.  Crim. 
1900)  56  S.  W.  Rep.  33s  ;  Jones  v.  State,  (Tex. 
Crim.  1904)  83  S.  W.  Rep.  198;  State  v.  Cotts, 
49  W.  Va.  615.  See  also  May  v.  State,  120 
Ga.  497. 

Juror  in  Sight  and  Hearing  of  Officer.  —  State 

v.  Cotts,  49  W.  Va.  615. 

8.  Juror  Out  of  Sight  of  Officer.  —  Marzen  v. 
People,  190  III.  88,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1221. 

9.  Part  of  Jury  Left  in  Jury  Room.  —  State  v. 
Gregory,  158  Mo.  139. 

1222.  1,  Sleeping  Accommodations. — Con- 
tra, People  v.  Adams,  143  Cal.  208.  101  Am.  St. 
Rep.  92. 

4.  Separation  in  Dining  Room.  —  Lounder  v. 
State,  46  Tex.  Crim.  121. 

6.  Unauthorized  Separation.  —  Hempton  v. 
State,  111  Wis.  127. 

7.  Separation  for  Necessary  Purpose  —  United 
States.  —  U.  S.  v.  Davis,  103  Fed.  Rep.  457. 

Alabama.  —  Sanders  v.  State,  131  Ala.  1. 
California.  —  See  Matter  of   McKenna,  143 
Cal.  580. 

Florida.  —  State  v.  Scanlan,  52  La.  Ann. 
2058. 

Illinois.  —  Marzen  v.  People,  190  111.  88, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1222. 

Louisiana.  —  State  v.  Callian,  109  La.  346  ; 
State  v.  Veillon,  105  La.  411. 

Missouri.  —  State  v.  Shipley,  171  Mo.  544; 
State  v.  Gregory,  158  Mo.  139. 

Oklahoma.  —  Shivers  v.  Territory,  13  Okla. 
466. 

South  Carolina.  —  Watts  v.  South  Bound  R. 
Co.,  60  S.  Car.  67. 

Texas.  —  Jones  v.  State,  (Tex.  Crim.  1904) 
8^  S.  W.  Rep.  198:  Griffey  v.  State,  (Tex. 
Crim.  1900)  56  S.  W.  Rep.  335. 

West  Virginia.  —  State  v.  Clark,  51  W.  Va. 
457- 

1223.  1.   Juror  Out  of  Officer's  Sight.  — 


Griffey  v.  State,  (Tex.  Crim.  1900)  56  S.  W. 
Rep.  335- 

3.  Capital  Cases. — -Gerald  v.  State,  128  Ala. 
6;  Bell  v.  State,  140  Ala.  57.  Contra,  State  v. 
Craighead,  114  La.  84. 

5.  Absence  of  Prejudice.  —  Carlson  v.  Holm, 
(Neb.  1901)  95  N.  W.  Rep.  1125.  See  also 
Stiles  v.  State,  (Tex.  Crim.  1903)  75  S.  W. 
Rep.  511. 

6.  No  Separation  After  Submission. —  People  v. 
Adams,  143  Cal.  208,  101  Am.  St.  Rep.  92;  Mix 
v.  North  American  Co.,  209  Pa.  St.  636. 

1224.  2.  Necessity  of  Prejudice. —  Liverpool, 
etc.,  Ins.  Co.  v.  Friedman  Co.,  (C.  C.  A.)  133 
Fed.  Rep.  713;  Gott  v.  People,  187  111.  249; 
State  v.  Antoine,  52  La.  Ann.  488.  See  also 
People  v.  Adams,  143  Cal.  208,  101  Am.  St. 
Rep.  92. 

4.  Presumption  of  Prejudice.  —  People  v.  Ad- 
ams, 143  Cal.  208,  101  Am.  St.  Rep.  92.  But 
see  Liverpool,  etc.,  Ins.  Co.  v.  Friedman  Co., 
(C.  C.  A.)  133  Fed.  Rep.  713. 

6.  Absence  of  Prejudice.  —  Davis  v.  Searcy,  79 
Miss.  292;  State  v.  Hatfield,  48  W.  Va.  561. 
See  also  People  v.  Adams,  143  Cal.  208,  101 
Am.  St.  Rep.  92. 

1225.  1.  Prescott  v.  Augusta,  118  Ga.  549. 

2.  Separation  After  Agreement.  —  State  v. 
Boyce,  24  Wash.  514. 

1226.  2.  Separation  Not  Justified  by  Consent. 
—  People  7>.  Adams,  143  Cal.  208,  101  Am.  St. 
Rep.  92. 

3.  Capital  Cases.  —  State  v.  Craighead,  114 
La.  84. 

6.  Asking  Consent  in  Presence  of  Jury.  —  State 
v.  Veillon,  105  La.  411;  State  v.  Parker,  25 
Wash.  405. 

7.  State  v.  Veillon,  105  La.  411. 

10,  Not  Ground  for  Discharge  of  Accused.  — 
Gerald  v.  State,  128  Ala.  6. 

1227.  1.  Civil  Cases. —  Central  of  Georgia 
R.  Co.  v.  Hall,  100  Ga.  367. 

2.  Necessity  of  Prejudice.  —  Medlock  v.  Road, 
etc.,  Com'rs,  115  Ga.  337. 

6.  New  Trial. —  Compare  Matter  of  McKenna, 
143  Cal.  580. 

122§.  1.  Absence  of  Prejudice.  —  Beals  v. 
Cone,  27  Colo.  473,  83  Am.  St.  Rep.  92;  Watts 
v.  South  Bour.d  R.  Co.,  60  S.  Car.  67, 
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1228.  That  the  Statute  Requires  the  Jurors  to  Be  Kept  Together.  —  See  note  2. 

1229.  (3)  Admonition  on  Separation.  —  See  notes  4,  7. 
A  Presumption  of  Injury.  —  See  note  9. 

1230.  Failure  to  Object.  —  See  note  3. 

d.  Bribery  and  Conferring  of  Favors  —  conferring  of  Favor.  — 
See  notes  7,  II. 

e.  Remarks  and  Discussions  in  Hearing  of  Jury.  —  See 


note  12. 
1231. 


See  note  8 
1232. 


See  notes  1,  2. 

/.  Outsider  in  Jury  Room. — 
g.  Refreshments  for  Jury 


See  notes  4,  7. 

—  ( I )  Food  —  (a)  Early  Doctrine. 


(b)  Modern  Doctrine  —  Jurors  Cannot  Be  Starved  into  Agreement.  —  See  note  6. 

(2)  Intoxicating  Liquors —  (a)  In  General.  —  See  notes  9,  IO. 

1234.  (b)  Use  for  Medicinal  Purposes.  —  See  note  3. 

(c)  Intoxication  and  Excessive  Use.  —  See  notes  4,  8. 
Presumptions.  —  See  note  IO. 

1235.  Waiver  of  Objections.  —  See  note  I. 

(3)  Refreshments  Ftirnished  by  or  hi  Behalf  of  Prevailing  Party 
—  (a)  In  General.  —  See  notes  2,  4. 

1236.  (b)  Entertainment  by  Counsel.  —  See  note  7. 
(c)  Entertainment  by  Partisans.  —  See  note  8. 

1237.  h.  Receiving  Evidence  Out  of  Court  —  (i)  In  General. — 
See  note  1. 


122§.     2.  Effect    of    Statute.  —  Walton  v. 

Wild  Goose  Min.,  etc.,  Co.,  (C.  C.  A.)  123  Fed. 

Rep.  209. 

1229.  4.   Admonition  upon    Separation.  — 

Johnson  v.  State,  68  Ark.  401. 
It  Is  Not  Necessary  to  Repeat  the  Admonition 

upon  each   separation  of  the  jury.     State  v. 
Stockhammer,  34  Wash.  262. 
7.  New   Trial.  —  Johnson  v.  State,  68  Ark. 

40 1 . 

9.  Presumption  of  Injury.  —  Johnson  v.  State, 
68  Ark.  401. 

1230.  3.  Johnson  v.  State,  68  Ark.  401. 
7.  Conferring  of  Favor.  — ■  Where  the  jurors 

in  a  murder  trial  were  provided  with  sleeping 
accommodations  at  the  house  of  a  relative  of 
the  deceased  it  was  held  that  a  new  trial  should 
be  granted.  Hensley  v.  Com.,  (Ky.  1903)  74 
S.  W.  Rep.  677- 

The  Conferring  of  a  Favor  After  the  Termination 
of  the  Trial  will  not  authorize  a  reversal.  Larson 
v.  Levy,  (Tex.  Civ.  App.  1900)  57  S.  W.  Rep.  52. 

11.  Act  of  Common  Courtesy.  —  Barker  v.  Stew- 
art, 1 10  Ga.  854;  Missouri  Pac.  R.  Co.  v.  Bow- 
man, 68  Kan.  489. 

12.  Remarks  in  Hearing  of  Jury.  —  Mont- 
gomery v.  Hanson,  122  Iowa  222. 

1231.  1.  Remarks  by  a  Party  calculated  to 
prejudice  the  jury,  and  made  in  their  hearing, 
will  authorize  a  new  trial.  Grand  Trunk  R. 
Co.  v.  Davis,  76  Vt.  187. 

2.  Remarks  Not  Actually  Heard.  —  See  Mc- 
Kinslry  v.  Collins,  74  Vt.  147. 

4.  Outsiders  in  Jury  Room.  —  Cooney  v.  State, 
6t  Neb.  342. 

7.  Court  Reporter  Reading  Testimony  in  Jury 
Room.  —  Otto  v.  Young,  (Supm.  Ct.  App.  T.) 
43  Misc.  (N.  Y.)  628. 

8.  Food  and  Drink  —  Early  Doctrine.  —  Russell 
v.  State,  66  Neb.  497. 


1232.  6.  Jury  Cannot  Be  Starved  into  Agree- 
ment. —  Fairbanks  v.  Weeber,  15  Colo.  App. 
268.    See  also  Russell  v.  State,  66  Neb.  497. 

9.  Contra. — Bernier  v.  Anderson,  8  Idaho  675. 

10.  Use  of  Intoxicating  Liquor  Not  Ground  for 
New  Trial.— Gamble  v.  State,  44  Fla.  429;  State 
v.  Salverson,  87  Minn.  40 ;  Ankeny  v.  Raw- 
houser,  (Neb.  1901)  95  N.  W.  Rep.  1053;  State 
v.  Andre,  14  S.  Dak.  215;  Brown  v.  State,  45 
Tex.  Crim.  139.  Contra,  Bernier  v.  Anderson, 
8  Idaho  673. 

1234.  3.  Use  for  Medicinal  Purposes.  —  Gor- 
ham  v.  Sioux  City  Stock  Yards  Co.,  118  Iowa 
749;  State  v.  Salverson,  87  Minn.  40. 

4,  Intoxication  Ground  for  Setting  Aside  Verdict. 

—  State  v.  Ned,  105  La.  696;  State  v.  Salver- 
son, 87  Minn.  40 ;  Hedican  v.  Pennsylvania  F. 
Ins.  Co.,  21  Wash.  488. 

8.  Hedican  v.  Pennsylvania  F.  Ins.  Co.,  21 
Wash.  488. 

10.  Presumption  of  Injury  from  Drinking.  — 

State  v.  Salverson,  87  Minn.  40 ;  Hempton  v. 
State,  111  Wis.  127.  See  also  Gamble  v.  State, 
44  Fla.  429;  Hedican  v.  Pennsylvania  F.  Ins. 
Co.,  21  Wash.  488. 

1235.  1.  State  v.  Salverson,  87  Minn.  40. 
2.  Refreshments  Furnished  by  Prevailing  Party. 

—  Mann  v.  State,  (Tex.  Crim.  1904)  83  S.  W. 
Rep.  195;  Gulf,  etc..  R.  Co.  v.  Matthews.  28 
Tex.  Civ.  App.  92. 

4.  Intoxicating  Liquors.  — Palm  v.  Chernowsky, 
28  Tex.  Civ.  App.  405. 

1236.  7.  Not  Cause  for  New  Trial.  —  Pritch- 
ard  v.  Roe,  3  Penn.  (Del.)  128. 

8,  Refreshments  Furnished  by  Other  Persons.  — 
Compare  Central  of  Georgia  R.  Co.  v.  Ham- 
mond, 109  Ga.  383  ;  Gulf,  etc.,  R.  Co.  v.  Mat- 
thews, 28  Tex.  Civ.  App.  02. 

1237.  1,  Reception  of  Evidence  Out  of  Court. 

—  Belcher  v.  Estes,  99  Me.  314;  Falls  City  v. 
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(2)  Testimony  of  Jurors.  —  See  notes  3,  4,  5,  6. 
Necessity  of  Prejudice.  —  Sec  note  7. 

See  notes  I,  2,  4. 

(3)  Private  Examination  of  Witnesses.  —  See  note  8. 

(4)  Unauthorized  Vieiv  of  Locus  in  Quo.  —  See  note  9. 
See  note  1. 

Waiver  of  Objection.  —  See  note  3. 

(6)  Making  Experiments.  —  See  note  7. 

i.  Papers  in  Jury  Room  —  (1)  Papers  in  Evidence. 


—  See 


Sperry,  (Neb.  1903)  94  N.  W.  Rep.  529;  For- 
syth v.  Central  Mfg.  Co.,  103  Tenn.  497; 
Blocker  v.  State,  (Tex.  Crim.  1901)  61  S.  W. 
Rep.  391.  See  also  Flanders  v.  Mullin,  73  Vt. 
276. 

1237.    3.  Communication  of  Facts  by  Juror. 

—  De  Gray  v.  New  York,  etc.,  Telephone  Co., 

68  N.  J.  L.  454 ;  Blocker  v.  State,  (Tex.  Crim. 
1901)  61  S.  W.  Rep.  391. 

A  Mere  Suggestion  of  Undisclosed  Knowledge 
on  the  part  of  one  juror  to  his  fellow  jurors 
will  not  require  the  verdict  to  be  set  aside. 
Irvine  v.  State,  104  Tenn.  132. 

Statements  Must  Be  Prejudicial.  —  In  Kansas 
it  is  held  that  the  testimony  of  jurors  sufficient 
to  overthrow  the  verdict  must  be  statements  of 
prejudicial  matters  of  fact  outside  the  evidence, 
based  upon  the  personal  knowledge  or  claimed 
personal  knowledge  of  the  juror  making  such 
statement.    Hulett  v.  Hancock,  66  Kan.  519. 

4.  Ground  for  New  Trial  —  Iowa.  —  Douglass 
v.  Agne,  125  Iowa  67;  Hydinger  v.  Chicago, 
etc.,  R,  Co.,  126  Iowa  222. 

Kansas.  —  State  v.  Burton,  65  Kan.  704; 
State  v.  Duncan,  70  Kan.  883. 

Nebraska.  —  Falls  City  v.  Sperry,  (Neb.  1903) 
94  N.  W.  Rep.  529. 

Tennessee.  —  Forsyth  v.  Central  Mfg.  Co,, 
103  Tenn.  497;  Jackson,  etc.,  St.  R.  Co.  v. 
Simmons,  107  Tenn.  392. 

Texas.  —  Lankster  v.  State,  43  Tex.  Crim. 
298  ;  Buessing  v.  State,  43  Tex.  Crim.  85  ;  Crow 
v.  State,  (Tex.  Crim.  1904)  82  S.  W.  Rep.  1033  ; 
Hopkins  v.  State,  (Tex.  Crim.  1902)  68  S.  W. 
Rep.  986;  Hardiman  v.  State,  (Tex.  Crim.  1899) 
53  S.  W.  Rep.  121  ;  Favro  v.  State,  (Tex.  Crim. 

1900)  .59  S.  W.  Rep.  885. 

Washington.  —  State  v.  Parker,  25  Wash. 
405- 

5.  Statements  as  to  Credibility  of  Witnesses.  — 

Blalock  v.  State,  (Tex.  Crim.  1901)  62  S.  W. 
Rep.  571;  Dixon  v.  State,  46  Tex.  Crim.  154; 
Riley  v.  State,  (Tex.  Crim.  1904)  81  S.  W.  Rep. 
711. 

Discussing  Failure  of  the  Accused  to  Testify 

may  be  ground  for  a  new  trial.    State  v.  Rambo, 

69  Kan.   777 ;  Adams  v.   State,   (Tex.  Crim. 

1901)  64  S.  W.  Rep.  toss  ;  Beard  v.  State,  (Tex. 
Crim.  190 1 )  65  S.  W.  Rep.  905  ;  Rogers  v.  State, 
(Tex.  Crim.  1900)  55  S.  W.  Rep.  817;  Doulton 
v.  State,  (Tex.  Crim.  1903)  73  S.  W.  Rep.  395  ; 
Parker  v.  State,  43  Tex.  Crim.  526 ;  Fine  v. 
State,  45  Tex.  Crim.  290 ;  Buessing  v.  State, 
42  Tex.  Crim.  85. 

But  the  mere  mention  in  the  jury  room  that 
the  defendant  failed  to  testify,  further  consid- 
eration of  which  is  immediately  suppressed,  is 
not  ground  for  a  new  trial.    State  v.  Goff,  62 


Kan.  104;  State  v.  Rambo,  69  Kan.  777;  Mason 
v.  State,  (Tex.  Crim.  1904)  81  S.  W.  Rep.  718. 
Considering  the  Result  of  a  Prior  Trial  may 

result  in  overthrowing  the  verdict.  State  v. 
Burton,  65  Kan.  704 ;  Lankster  v.  State,  43 
Tex.  Crim.  298 ;  Hughes  v.  State,  43  Tex. 
Crim.  51 1,  44  Tex.  Crim.  296;  Hefner  v.  State, 
44  Tex.  Crim.  441. 

6.  Statements  as  to  Character.  —  State  v.  Lowe, 
67  Kan.  183  ;  Ysaguirre  v.  State,  42  Tex.  dim. 
253  ;  Mann  v.  State,  (Tex.  Crim.  1904)  83  S.  W. 
Rep.  195  ;  Crow  v.  State,  (Tex.  Crim.  1904) 
82  S.  W-  Rep.  1033;  Sims  v.  State,  (Tex.  Crim. 
1902)  70  S.  W.  Rep.  90. 

7.  Presumption  of  Prejudice. —  State  v.  Burton, 
65  Kan.  704  ;  Jackson,  etc.,  St.  R.  Co.  v.  Sim- 
mons, 107  Tenn.  392.  See  also  State  v.  Lowe, 
67  Kan.  183. 

1238.  1.  Absence  of  Prejudice.  —  Montgomery 
v.  Hanson,  122  Iowa  222. 

2.  See  State  v.  Druxinman,  34  Wash.  257. 

4.  Statements  as  to  Character  Not  Prejudicial. 
—  Hulett  v.  Hancock,  66  Kan.  519. 

8.  Reviewing  Evidence  from  Stenographer's 
Notes.  —  Having  the  court  stenographer  read 
his  notes  of  the  testimony  to  the  jury  in  the 
jury  room  and  in  the  absence  of  counsel,  is 
ground  for  a  new  trial.  Otto  v.  Young,  (Supm. 
Ct.  App.  T.)  43  Misc.  (N.  Y.)  628.  See  also 
infra,  this  title,  1243.  11. 

9.  Unauthorized  View  of  Locus  in  Quo.  — 
Siemsen  v.  Oakland,  etc..  Electric  R.  Co.,  134 
Cal.  494;  Twaddle  v.  Mendenhall,  80  Minn. 
177;  Pierce  v.  Brennan,  83  Minn.  422;  Falls 
City  v.  Sperry,  (Neb.  1903)  94  N.  W.  Rep.  529; 
Nelson  v.  State,  (Tex.  Crim.  1900)  58  S.  W. 
Rep.  107. 

1239.  1,  Absence  of  Prejudice. —  People  v. 
Rowell,  133  Cal.  39;  Siemsen  v.  Oakland,  etc., 
Electric  R.  Co.,  134  Cal.  494. 

A  Mere  Casual  Inspection  is  not  sufficient  to 
authorize  the  setting  aside  of  the  verdict.  Rush 
v.  St.  Paul  City  R.  Co.,  70  Minn.  8 ;  Lyons  v. 
Dee,  88  Minn.  490. 

3.  Olivares  v.  San  Antonio,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1904). 84  S.  W.  Rep.  248. 

7.  Ground  for  New  Trial.  —  Wilson  v.  U.  S., 
(C.  C.  A.)  116  Fed.  Rep.  484,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1239;  Falls 
City  v.  Sperry,  (Neb.  1903)  94  N.  W.  Rep. 
529 ;  Bronk  v.  Binghamton  R.  Co.,  79  N.  Y. 
App.  Div.  269. 

1240.  2.  Modern  Rule.  —  State  v.  Tucker, 
75  Conn.  201 ;  Chicago,  etc.,  R.  Co.  v.  Spence. 
213  111.  220;  Williams  v.  Carterville,  07  111. 
App.  160;  Standard  Starch  Co.  v.  McMullen, 
100  111.  App.  82;  Krauss  v.  Cope,  180  Mass. 
22;  Com.  v.  Stanley,  19  Pa.  Super.  Ct.  5S ; 
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1240.  Applications  of  Rule.  —  See  notes  4,  6,  8,  10,  12. 

1241.  Discretion  of  Court.  —  See  notes  2,  3. 

(2)  Depositions.  —  See  notes  6,  9. 

1242.  Prejudice  Necessary  for  New  Trial.  —  See  note  4. 

(3)  Papers  Not  in  Evidence  or  Record  —  (a)  In  General.  —  See  note  8. 

(b)  Exceptions  to  Rule  of  Exclusion.  —  See  note  9. 

1243.  See  note  1. 

(c)  Papers  Partly  in  Evidence.  —  See  note  3. 

(d)  Notes  by  Jurors.  —  See  notes  6,  7. 

(e)  Judge's  Minutes.  —  See  note  II. 

(4)  Pleadings.  — See  note  13. 

1244.  See  notes  1,  2,  3. 

(5)  Written  Instructions.  —  See  notes  7,  8. 

(6)  Records  and  Papers  in  Previous  Proceedings.  —  See  notes  11,  14. 

1245.  A  Former  Verdict.  — See  notes  3,  4. 


Houston,  etc.,  R.  Co.  v.  Wilson,  (Tex.  Civ. 
App.  1904)  84  S.  W.  Rep.  274;  State  v.  Cham- 
poux,  33  Wash.  339. 

1240.  4.  A  Replevin  Writ  and  the  Officer's 
Return  Thereon  have  been  held  to  be  properly 
taken  by  the  jury.  Samuels  v.  Burnham,  61 
Pac.  Rep.  755,  10  Kan.  App.  574,  mem. 

6.  See  Houston,  etc.,  R.  Co.  v.  Wilson,  (Tex. 
Civ.  App.  1904)  84  S.  W.  Rep.  274. 

8.  Account  Books.  —  Com.  v.  Stanley,  19  Pa. 
Super.  Ct.  58. 

10.  Photographs.  —  Chicago,  etc.,  R.  Co.  v. 
Spence,  213  111.  220  (X-ray  photograph)  ;  State 
v.  Shaw,  73  Vt.  149. 

12.  The  Report  of  a  Special  Jury  on  the  Insanity 
of  the  Accused  was  held  to  be  properly  taken  by 
the  jury  to  its  room.  State  v.  Champoux,  33 
Wash.  339. 

1241.  2.  Discretion  of  Court. —  Boston  Dairy 
Co.  v.  Mulliken,  175  Mass.  447  ;  Krauss  v.  Cope, 
180  Mass.  22;  Russell  v.  State,  66  Neb.  497; 
Beaufort  First  Presb.  Church  v.  Elliott,  65  S. 
Car.  251;  Wunderlich  v.  Palatine  F.  Ins.  Co., 
104  Wis.  382. 

The  Illinois  Statute.  — ■  Williams  v.  Carterville, 
97  111.  App.  160. 

3.  Review.  —  Compare  Krauss  v.  Cope,  180 
Mass.  22,  holding  that  no  exceptions  would  lie 
to  a  refusal  to  permit  the  jury  to  take  papers 
admitted  in  evidence. 

6.  Depositions.  —  Shedden  v.  Stiles,  121  Ga. 
637,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1241  ;  Louisville,  etc.,  R.  Co.  v.  Mor- 
gan, (Ky.  1901)  62  S.  W.  Rep.  736;  Com.  v. 
Stanley,  19  Pa.  Super.  Ct.  58. 

9.  Entire  Evidence  Reduced  to  Writing.  —  Shed- 
den v.  Stiles,  121  Ga.  637. 

1242.  4.  New  Trial.  —  Shedden  v.  Stiles, 
121  Ga.  637,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1242. 

8.  Papers  Not  in  Evidence. — ■  Alaska  Commer- 
cial Co.  v.  Dinkelspiel,  (C.  C.  A.)  121  Fed.  Rep. 
318,  affirmed  (C.  C.  A.)  126  Fed.  Rep.  164; 
Gildea  v.  Hill,  115  Ga.  136;  Carman  v.  Mon- 
tana Cent.  R.  Co.,  32  Mont.  137. 

Brief.  —  That  a  brief  of  one  of  the  parties  is 
taken  accidentally  to  the  jury  room  is  not 
ground  for  a  new  trial  in  the  absence  of  preju- 
dice. Louisville,  etc.,  R.  Co.  v.  Sides,  129  Ala. 
399- 

9.  Statement  of  Claim. — Tridell  v.  M»nhall, 
124  Fed.  Rep.  802. 
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1243.  1.    Calculations    and    Estimates.  — 

Rickeman  v.  Williamsburg  City  F.  Ins.  Co.,  120 
Wis.  655. 

3.  Papers  Partly  in  Evidence. —  Rich  v.  Hayes, 

97  Me.  293. 

6.  Notes  by  Jurors.  —  See  U.  S.  v.  Davis,  103 
Fed.  Rep.  457. 

7.  Compare  Padgitt  v.  Moll,  etc.,  R.  Co.,  159 
Mo.  143,  81  Am.  St.  Rep.  347. 

11.  The  Stenographic  Minutes  taken  during 
the  trial  should  not  be  read  to  the  jurors  after 
they  have  retired  to  deliberate.  Padgitt  v.  Moll, 
etc.,  R.  Co.,  159  Mo.  143,  81  Am.  St.  Rep.  347. 
See  also  supra,  this  title,  1238.  7. 

13.  Pleadings  in  Jury  Room. —  Kansas  City, 
etc.,  R.  Co.  v.  Eagan,  64  Kan.  421  ;  Blackmore 
v.  Missouri  Pac.  R.  Co.,  162  Mo.  455. 

An  Indictment  containing  the  indorsement  of 
the  verdict  in  a  previous  trial  should  not  go  to 
the  jury  room.  Ogden  v.  U.  S.,  (C.  C.  A.) 
1 12  Fed.  Rep.  523. 

1244.  1.  Necessity  of  Prejudice.  —  See  Kan- 
sas City,  etc.,  R.  Co.  v.  Eagan,  64  Kan.  421. 

2.  Discretion  of  Court.  —  Tridell  v.  Munhall, 
124  Fed.  Rep.  802. 

3.  Pleadings  May  Go  to  Jury  Room.  —  State  v. 
Tucker,  75  Conn.  201  ;  North  Peoria  v.  Rogers, 

98  111.  App.  355;  Mayo  v.  Halley,  124  Iowa  675; 
Bowles  v.  Com.,  103  Va.  816. 

Pleadings  Eliminated  by  Demurrer  should  not 
be  permitted  to  go  to  the  jury.  North  Ptoria 
v.  Rogers,  98  111.  App.  355.  Nor  should  a 
pleading  containing  withdrawn  counts  be  given 
to  the  jury.  West  Chicago  St.  R.  Co.  v.  Ruck- 
ley,  102  111.  App.  314,  affirmed  200  111.  260. 

7.  Usually  Allowed  to  Go  Out.  —  Cone  v.  Bright, 
68  Ohio  St.  543  ;  Bowles  v.  Com.,  103  Va.  816. 

8.  Verdict  Not  Disturbed.  —  Jones  v.  Austin, 
26  Ind.  App.  407,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1244. 

11.  Preliminary  Proceedings.  —  See  Swadling 
V.  Barneson,  21  Wash.  699. 

14.  Indictment  with  Indorsement  of  Former 
Verdict.  —  See  Ogden  :■.  U.  S.,  (C.  C.  A.)  112 
Fed.  Rep.  523. 

1245.  3.  Former  Verdict  in  Same  Case. — 
Oeden  v.  U.  S.,  (C.  C.  A.)  112  Fed.  Rep.  523; 
Hjeronymus  V.  State,  (Tex.  Crim.  1904)  83  S. 
W.  Rep.  708. 

4.  Objection  to  Be  Promptly  Made.  —  State  v. 
Gonzales,  107  La.  -216.  See  also  State  v. 
Tucker,  75  Conn.  201, 
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2,  4,  6. 


The  Record  of  a  Previous  Action.  —  See  note  5. 

{-)  Effect  of  Papers  Improperly  in  Jury  Room.  —  See  note  6. 

Abseuce  of  Prejudice.  —  See  note  "J. 

Papers  Not  Read.  —  See  notes  5,  6. 

J.  Books   in   Jury   ROOM  —  (i)  Legal  Works.  —  See  notes 


5.  7- 


(2)  Other  Books.  —  See  note  7. 
k.  Objects  and  Articles  in  Jury  Room. —  See  note  n. 

1248.  See  notes  2,  3. 

/.  Reading  of  Newspapers.  —  See  notes  4,  5,  6,  8,  10. 

1249.  Statement  as  to  Former  Verdict.  —  See  note  I. 

1  2.1  1 .     3.  Illness  of  Juror  —  Care  and  Medical  Attendance.  —  See  note  8. 

XI.  Discharge  of  Jury  and  Jurors  — 1.  Power  to  Discharge  — 

In  General.  —  See  note  12. 
I  "2.1*2.    See  notes  1,  2,  3. 

12*13.    2.  Grounds  Authorizing  Discharge  —  a.  In  General.  —  See  notes 

Showing  in  Record.  —  See  note  8. 

12.14.  /.  Misconduct  of  Jury.  —  See  note  7. 

12.1.1.   g.  Inability  to  Agree  —  (1)  In  General. —  See  notes  1,  2,  5. 

12.16.     Proof  of  Inability  to  Agree.  —  See  note  I. 


1245.  5.  Previous  Action  Between  Same  Par- 
ties.—  See  Golden  Georgia  v.  McManus,  113 

Ga.  982. 

6.  Papers  Improperly  in  Jury  Room.  —  Alaska 
Commercial  Co.  v.  Dinkelspiel,  (C.  C.  A.)  121 
Fed.  Rep.  318,  affirmed  (C.  C.  A.)  126  Fed.  Rep. 
164;  Gildea  v.  Hill,  115  Ga.  136. 

7.  Necessity  of  Prejudice.  —  Langan  v.  People, 
32  Colo.  414;  Southern  R.  Co.  v.  Coursey,  115 
Ga.  602;  Stanley  v.  Thomas,  (Iowa  1900)  82 
N.  W.  Rep.  325  ;  Karnes  County  v.  Ray,  (Tex. 
Civ.  App.  1900)  57  S.  W.  Rep.  76;  Swadling  v. 
Barneson,  21  Wash.  699. 

1246.  5.  Papers  Not  Read  or  Considered.  — 
Louisville,  etc.,  R.  Co.  v.  Sides,  129  Ala. 
399- 

6.  Presumption  of  Reading.  —  Ogden  v.  U.  S., 
(C.  C.  A.)  112  Fed.  Rep.  523. 

1247.  2.  Legal  Works.  —  Henson  v.  State, 

110  Tenn.  47. 
4.  May  Not  Go  to  Jury. —  People  v.  Priori,  164 

N.  Y.  459;  Henson  v.  State,  110  Tenn.  47. 

6.  Absence  of  Prejudice. —  Peoples.  Priori,  164 
N.  Y.  459.    See  also  Gustavenson  v.  State,  10 

Wyo.  300. 

7.  Atlas.  —  De  Wulf  v.  Dix,  no  Iowa  553. 
11.  Articles  Introduced  in  Evidence.  —  Russell 

v.  State,  66  Neb.  497  ;  Wunderlich  v.  Palatine 
F.  Ins.  Co.,  104  Wis.  382. 
Photographs. — See  supra,  this  title,  1240.  10. 

1248.  2.  Effect  of  Statute.  —  Contra,  State 
v.  Crea,  10  Idaho  88. 

3.  Absence  of  Prejudice. —  Chicago,  etc.,  R.  Co. 
v.  Spence,  213  111.  220;  De  Wulf  v.  Dix,  no 
Iowa  553 ;  People  v.  Gallagher,  75  N.  Y.  App. 
Div.  39,  affirmed  174  N.  Y.  505. 

4.  Reading  of  Newspapers.  —  State  v.  Veillon, 
105  La.  411. 

5.  References  to  Case.  —  Copeland  v.  Wabash 
R.  Co.,  175  Mo.  650. 

6.  Statements  Calculated  to  Influence  Verdict. 
—  Morse  v.  Montana  Ore-Purchasing  Co.,  105 
Fed.  Rep.  337;  U.  S.  v.  Ogden,  105  Fed.  Rep. 
371 ;  People  v.  Chin  Non,  146  Cal.  561  ;  West 


Chicago  St.  R.  Co.  v.  Grenell,  90  111.  App.  30 ; 
Hempton  v.  State,  in  Wis.  127. 

8.  Presumption  of  Reading. —  Morse  v.  Mon- 
tana Ore-Purchasing  Co.,  105  Fed.  Rep.  337. 

10.  Objection  to  Be  Made  Promptly. —  Compare 
Morse  v.  Montana  Ore-Purchasing  Co.,  105 
Fed.  Rep.  337. 

1249.  L  Statement  as  to  Previous  Verdict. 
—  Copeland  v.  Wabash  R.  Co.,  175  Mo.  650. 

1251.  8.  Isolation  of  Sick  Juror. —  Marzen 
v.  People,  190  111.  88. 

12.  Early  Doctrine.  —  Dreyer  v.  People,  188 
111.  40. 

1252.  1.  Jury  May  Be  Discharged, — U.  S. 

v.  Jim  Lee,  123  Fed.  Rep.  741  ;  State  v.  Gamble, 
2  Penn.  (Del.)  368;  Dreyer  v.  People,  188  111. 
40;  State  v.  Tyson,  138  N.  Car.  627. 

2.  Capital  Cases. —  Dreyer  v.  Illinois,  187  U. 
S.  71;  Dreyer  v.  People,  188  111.  40;  State  v. 
Tyson,  138  N.  Car.  627. 

3.  State  v.  Allen,  59  Kan.  758.  See  also 
Com.  v.  Lutz,  10  Kulp  (Pa.)  231. 

1253.  5.  Discharge  Only  in  Cases  of  Extreme 
Necessity.  —  Oliveros  v.  State,  120  Ga.  237; 
Dreyer  v.  People,  188  111.  40;  State  v.  Allen, 
59  Kan.  758;  State  v.  Tyson,  138  N.  Car.  627. 

7.  U.  S.  v.  Jim  Lee,  123  Fed.  Rep.  741. 

8.  Showing  in  Record.  —  State  v.  Tyson,  138 
N.  Car.  627. 

1254.  7.  Misconduct  of  Jury.  —  State  v. 
Tyson,  138  N.  Car.  627  (intoxication  of  a 
juror). 

1255.  1.  Discharge  on  Nonagreement  of  Jury. 

— -Dreyer  v.  Illinois,  187  U.  S.  71,  affirming 
188  111.  40;  U.  S.  v.  Jim  Lee,  123  Fed.  Rep. 
741  ;  State  v.  Gamble,  2  Penn.  (Del.)  368. 

2.  Statutory  Provision.  —  State  v.  Klauer,  70 
Kan.  384 ;  State  v.  McMillen,  6q  Ohio  St.  247 ; 
State  v.  Costello,  29  Wash.  366. 

5.  Power  to  Be  Cautiously  Exercised.  —  Dreyer 
v.  Illinois,  187  U.  S.  71  ;  State  v.  Allen,  59 
Kan.  758. 

1256.  1.  Statements  of  Jury.  —  See  U.  S. 

v.  Jim  Lee,  123  Fed.  Rep.  741. 
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1256.  Showing  the  Record.  —  See  note  3. 
Discretion  of  Court.  —  See  notes  4,  6. 

(2)  Time  for  Deliberations  of  Jury.  —  See  note  7. 

1257.  See  note  1. 

1258.  /.  Illness  or  Death  —  (i)  Of  Juror.  —  See  notes  1,  3,  4. 

Character  of  Illness.  —  See  note  J. 

(2)  In  Juror's  Family.  —  See  note  8. 

1259.  j.  Conclusiveness  of  Decision  of  Trial  Court.  —  See 
notes  4,  5. 

1260.  See  notes  1,  2. 

3.  Discharge  and  Substitution  of  Individual  Jurors.  —  See  note  4. 

1261.  See  note  1. 

4.  Effect  of  Consent.  —  See  notes  4,  5. 

5.  Effect  of  Discharge  —  Effect  of  Unauthorized  Discharge.  —  See  note  8. 

1262.  XII.  Grand  Juries  —  1.  Power  of  Court  to  Summon  or  Impanel 
Grand  Jury  —  Inherent  Power  of  Court.  —  See  note  1. 

1263.  2.  Qualifications,  Grounds  of  Challenge,  and  Exemptions  —  a.  In 

GENERAL —  General  and  Special  Grounds  of  Disqualification  and  Exception.  —  See  note  I. 
Disregard  of  Society,  Sect,  or  Denomination.  —  See  note  2. 

b.  Statutory  Provisions.  —  See  note  5. 

1264.  See  notes  1,  2. 


1256.  3.  Showing  in  Record. —  State  v. 
Klauer,  70  Kan.  384. 

4.  Discretion  of  Court. —  Dreyer  v.  Illinois,  187 
U.  S.  71  ;  U.  S.  v.  Jim  Lee,  123  Fed.  Rep.  741  ; 
State  v.  Gamble,  2  Penn.  (Del.)  368;  Jones  v. 
State,  117  Ga.  710;  Dreyer  v.  People,  188  111. 
40 ;  State  v.  Allen,  59  Kan.  758 ;  Russell  v. 
State,  66  Neb.  497  ;  State  v.  Costello,  29  Wash. 
366. 

6.  State  v.  Costello,  29  Wash.  366. 

7.  Time  for  Deliberation.  —  State  v.  Hager, 
61  Kan.  504. 

1257.  1.  Decisions  as  to  Length  of  Time  — 

Sufficient  Time.  —  Two  hours  and  forty  min- 
utes.   State  v.  McMillen,  69  Ohio  St.  247. 

Seventeen  and  a  half  hours.  Dreyer  v.  Illi- 
nois, 187  U.  S.  71,  affirming  188  111.  40. 

Insufficient  Time.  —  Nineteen  hours.  State 
v.  Costello,  29  Wash.  366. 

1258.  1.  Illness  or  Death  of  Juror.  —  West 
v.  State,  42  Fla.  244 ;  People  v.  Hutchings, 
(Mich.  1904)  100  N.  W.  Rep.  753,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1258; 
State  v.  Ronk,  91  Minn.  419;  People  v.  Smith, 
172  N.  Y.  210.  See  also  Pfeiffer  v.  Dubuque, 
(Iowa  1903)  94  N.  W.  Rep.  492. 

3.  Substitution  of  Jurors. —  Lindsey  v.  Tioga 
Lumber  Co.,  108  La.  468,  92  Am.  St.  Rep.  384. 
See  also  State  v.  Williams,  49  W.  Va.  220. 

4.  Substitution  or  Discharge  of  Whole  Jury.  — 
State  v.  Allen,  59  Kan.  758  ;  People  v.  Hutch- 
ings, (Mich.  1904)  100  N.  W.  Rep.  753,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1258. 

7.  Judge's  Observation  Sufficient.  —  State  v. 
Ronk,  gi  Minn.  419. 

8.  Illness  or  Death  in  Juror's  Family.  — 
Raleigh,  etc.,  R.  Co.  v.  Bradshaw,  113  Ga.  862; 
Chamber  of  Commerce  Bldg.  Co.  v.  Klussman, 
25  Ohio  Cir.  Ct.  728. 

1259.  4.  Discretion  of  Trial  Court. —  I  T.  S. 
v.  Jim  Lee,  123  Fed.  Rep.  741  ;  Driver  v.  State, 
T12  Ga.  229;  Dreyer  v.  People,  188  111.  40; 
State  v.  Hager,  61  Kan.  504;  State  v.  Tyson, 
138  N.  Car.  627. 


5.  No  Right  of  Review.  —  U.  S.  v.  Jim  Lee, 
123  Fed.  Rep.  741. 

1260.  1.   Discretion  Must  Be  Abused.  — 

Driver  v.  State,  112  Ga.  229. 

2.  Presumption  in  Favor  of  Action  of  Lower 
Court.  —  People  v.  Hutchings,  (Mich.  1904)  100 
N.  W.  Rep.  753,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1258;  State  v.  Williams,  49 
W.  Va.  220. 

4.  Substitution  of  Juror.  —  State  v.  Williams, 
49  W.  Va.  220. 

1261.  1.  Discharge  of  Jury.  —  See  Raleigh, 
etc.,  R.  Co.  v.  Bradshaw,  113  Ga.  862. 

4.  Assent  by  Implication.  —  State  v.  Williams, 
49  W.  Va.  220. 

5,  Rhodes  v.  State,  122  Ga.  568. 

8.  Effect  of  Improper  Discharge.  —  Ex  p. 
Glenn,  11 1  Fed.  Rep.  257;  Oliveros  v.  State, 
120  Ga.  237;  State  v.  Klauer,  70  Kan.  384; 
State  v.  Allen,  59  Kan.  758  ;  Schrieber  v.  Clapp, 
13  Okla.  215.  See  also  Dreyer  v.  People,  188 
111.  40. 

1262.  1.  Moran  v.  Territory,  14  Okla. 
S44 ;  Smith  V.  Territory,  14  Okla.  518. 

1263.  1.  See  U.  S.  v.  Mitchell,  136  Fed. 

Rep.  896. 

2.  Race  should  not  be  disregarded.  Carter  v. 
Texas,  177  U.  S.  442;  Smith  v.  State,  42  Tex. 
Crim.  220. 

5.  Statutory  Qualifications  and  Grounds  of  Chal- 
lenge,—  State  v.  Nicholas,  109  La.  84;  State 
v.  Hoffman,  71  N.  J.  L.  285;  State  v.  Carlson, 
39  Oregon  19. 

Must  Be  Able  to  Read  and  Write  English 
Language. — •  Stat^  v.  Greenland,  125  Iowa 
141. 

A  Conviction  of  Felony  in  one  state  does  not 
disqualify  a  person  from  serving  as  a  grand 
juror  in  another  if  the  crime  would  not  have 
amounted  to  a  felony  in  the  latter  state.  State 
v.  Davis,  8  Ohio  Dec.  680. 

1261.  1.  None  but  Statutory  Grounds  of  Dis- 
qualification. —  Pceples  v.  State,  (Fla.  1903) 
35  So.  Rep.  223. 
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I.    c.  Infants.  —  See  note  7. 
1965.   e.  Residents  of  State.  —  See  note  2. 

/.  Residents  of  County.  —  See  note  3. 
g.  Qualified  Electors.  —  See  note  4. 
i.  Freeholders  or  Householders.  —  See  note  6. 
1£<>6.  j.  Prior  Jury  Service.  —  See  note  2. 

k.  I  m  partiality — Prior  Knowledge  or  Opinion  —  (2)  Prose- 
cutor or  Complainant  —  Victim  of  Crime.  —  See  note  6. 
1207.    Sec  note  1. 

(4)  Prior  Knowledge  or  Opinion  of  Guilt.  —  See  notes  3,  4,  5. 
/.  Exemptions  —  (1)  Statutory  Provisions.  —  See  note  6. 
1  £G8.    (2)  Exempt  ion  Not  Disqualification.  —  See  note  2. 

m.  Effect  of  Disqualification  of  One  or  More  Grand 
Jurors  —  (1)  In  General.  —  See  note  4. 

1£G9.    (2)  Objections  Waived.  — See  note  2. 

Presumption  as  to  Qualification  —  Burden  of  Proof. 
—  See  notes  3,  4. 

1270.  3.  Number  of  Grand  Jurors  Impaneled  —  b.  In  United  States. — 

See  note  1. 

1271.  d.  Number  of  Grand  Jurors  Insufficient.  —  See  note  1. 


1201.    2.  None   but   Statutory  Grounds  of 

Challenge. —  U.  S.  v.  Mitchell,  136  Fed.  Rep. 

896. 

7.  Infants  and  Aged  Persons.  —  In  New  Jersey 
a  grand  juror  is  disqualified  if  he  is  over  sixty- 
five  or  under  twenty-one  years  of  age.  State 
v.  Hoffman,  71  N.  J.  L.  285. 

1265.    2.   Slate  v.  Carlson,  39  Oregon  19. 

3.  Residents  of  County.  —  State  v.  Hoffman, 
71  N.  J.  L.  285.  See  also  People  v.  Scannell, 
(Ct.  Gen.  Sess.)  37  Misc.  (N.  Y.)  343. 

4.  Qualified  Electors.  —  It  is  not  necessary 
that  the  grand  juror  should  have  voted  or  that 
his  name  appear  on  the  pollbooks.  State  v. 
Harris,  122  Iowa  78. 

6.  Need  Not  Be  Freeholder  unless  Required  by 
Statute. —  State  v.  Hoffman,  71  N.  J.  L.  285. 

1*266.  2.  Prior  Jury  Service.  —  U.  S.  v. 
Mitchell,  136  Fed.  Rep.  896;  Phillips  v.  Brown, 
122  Ga.  571  ;  McFarlin  v.  State,  121  Ga.  329. 

The  Florida  statute  is  construed  as  merely 
exempting  the  juror,  and  not  disqualifying  him. 
Yates  v.  State.  43  Fla.  177. 

6.  Victim  of  Crime.  —  Yates  v.  State,  43  Fla. 
177. 

1267.    1.  Relative   of  Victim  of  Crime.  — 

See  Simpson  v.  State,  no  Ga.  249; 

3.  Prior   Knowledge   or  Opinion  Immaterial. 

Jackson  v.  U.  S.,  (C.  C.  A.)  102  Fed.  Rep. 
473;  People  v.  Breen,  130  Cal.  72;  People 
v.  District  Ct.,  29  Colo.  83. 

4.  People  v.  Hanstead,  13s  Cal.  149. 

5.  Terrill  v.  Superior  Ct.,  127  Cal.  xviii,  60 
Pac.  Rep.  38,  rehearing  denied  (Cal.  1900)  60 
Pac.  Rep.  516;  People  v.  Landis,  139  Cal.  426; 
State  v.  Bullard,  127  Iowa  168. 

6.  Illustrations — Members  of  School  Board. 
—  State  v.  Rasberry,  T13  La.  651. 

126**.  2.  Exemption  Not  Disqualification. — 
Yates  v.  State.  43  Fla.  177  ;  State  v.  Rasberry, 
113  La.  651. 

4.  Effect  of  Disqualification  of  One  or  More 
Grand  Jurors.  —  Crowley  v.  U.  S.,  194  U.  S. 
461  ;  McFarlin  v.  State,  121  Ga.  329.  But  see 
State  v.  Reed.  162  Mo.  312.  Compare  State  v. 
Carlson,  39  Oregon  19. 


1269.  2.  Disqualification  and  Grounds  of 
Challenge  Waived  —  Colorado.  —  See  People  v. 
District  Ct.,  29  Colo.  83. 

Florida.  —  Yates  v.  State,  43  Fla.  177. 

Georgia. —  Phillips  v.  Brown,  122  Ga.  571; 
McFarlin  v.  State,  121  Ga.  329;  Davis  v.  State, 
120  Ga.  843. 

Idaho.  —  State  v.  Corcoran,  7  Idaho  220. 

Louisiana. — -State  v.  Rasberry,  113  La.  651. 

Minnesota  —  State  v.  Ames.  90  Minn.  183. 

New  Jersey.  —  State  v.  Hoffman,  71  N.  J.  L. 
285. 

New  York.  —  People  v.  Scannell,  (Ct.  Gen. 
Sess.)  37  Misc.  (N.  Y.)  345;  People  v.  Borg- 
strom,  178  N.  Y.  254. 

Pennsylvania.  —  Com.  v.  Craig,  19  Pa.  Super. 
Ct.  81. 

South  Carolina.  —  State  v.  Boyd,  56  S.  Car. 
382;  State  v.  Berkeley.  64  S.  Car.  104. 

Texas.  —  Cubine  v.  State,  45  Tex.  Crim.  108, 
affirming  as  to  this  point  44  Tex.  Crim.  596. 

For  a  Full  Discussion  of  the  effect  on  indict- 
ments of  disqualification  of  grand  jurors  and 
of  objections  on  the  ground  of  such  disqualifi- 
cation see  the  title  Indictments,  Informations, 
and  Complaints,  10  Encyc.  of  Pl.  and  Pr. 
354.  1  et  sea.,  402.  4  et  srq. 

3.  Presumption  as  to  Qualifications.  —  People 
v.  Scannell,  (Ct.  Gen.  Sess.)  37  Misc.  (N.  Y.) 
345- 

4.  Burden    of   Proving    Disqualification.  — 

People  v.  Scannell,  (Ct.  Gen.  Sess.)  37  Misc. 
(N.  Y.)  345. 

1270.  1.  Number  of  Grand  Jurors  in  United 

States.  —  State  v.  Gee,  104  La.  247:  State  v. 
Vincent,  91  Md.  718;  Williams  v.  Hert,  no 
Fed.  Rep.  166,  a  case  arising  in  Indiana. 

1271.  1.   State  v.  Vincent,  91  Md.  718. 

In  the  Province  of  British  Columbia  it  is  impera- 
tive that  thirteen  jurors  should  be  summoned 
for  service  on  the  grand  jury,  although  seven  of 
those  appearing  are  sufficient  to  constitute  a 
grand  jury ;  and  where  the  sheriff  summoned 
only  twelve  and  omitted  to  summon  the  thir- 
teenth because  he  was  informed  that  the  latter 
had  become  demented,  seven  of  them  were  held 
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1 27  1 .     Waiver  of  Objection  to  Insufficiency  of  Number.  —  See  note  4. 

4.  Foreman  of  Grand  Jury  —  a.  Necessity  for  Appointment 
of  Foreman.  —  See  note  5. 

b.  By  Whom  Foreman  Appointed.  —  See  notes  7,  8. 

1272.  d.  Temporary  Foreman.  —  See  note  1. 

e.  Powers  and  Duties  of  Foreman.  —  See  note  2. 

6.  Charge  of  Court  to  Grand  Jury  —  in  General.  —  See  note  4. 

Discretion  of  Court.  —  See  note  7. 

Substance  of  Charge  to  Grand  Jury.  —  See  note  8. 

1273.  Invasion  of  Province  of  Grand  Jury.  —  See  note  2. 

1274.  7.  General  Control  of  Court  over  Grand  Jury  —  Power  of  Court  to  Inspect 
and  Revise  Indictments.  —  See  note  I. 

Coercion  of  Grand  Jury  by  Court.  —  See  note  2. 

9.  Excusal  of  Grand  Jurors  —  b.  Power  of  Court  to  Excuse 
Grand  Jurors  —  (i)  In  General.  —  See  note  7. 

1275.  c.  Discretion  of  Court.  —  See  note  1. 

d.  Grounds  of  Excusal.  —  See  note  3. 

e.  Presumptions  as  to  Excusal  —  Presumption  as  to  sufficiency  of 

Cause  for  Excusal.  —  See  note  9. 

10.  Power  of  Court  to  Fill  Vacancies.  —  See  note  1 1. 

1276.  11.  Terms  of  Court  and  Sessions  of  Grand  Jury  —  a.  In  General. 
—  See  note  2. 

c.  Power  of  Court  to  Postpone  Attendance  of  Grand 
Jury.  —  See  note  4. 

1277.  d.  ADJOURNMENTS  —  (3)  Expiration  of  Term  of  Court  —  Grand 

Jury  Sitting  at  Subsequent  Term  —  De  Facto  Grand  Jury.  —  See  note  I . 

1278.  13.  Powers  of  Grand  Juries — a.  In  General  —  Power  to  Accuse  or 

Try  Offenders.  —  See  notes  2,  3. 

b.  What  Crimes  They  May  Investigate  —  jurisdiction  coextensive 

with  Jurisdiction  of  Court.  —  See  notes  6,  7,  8. 


not  to  be  competent  to  find  an  indictment.  Rex 
v.  Hayes,  39  Can.  L.  J.  759. 

1271.  4.  State  v.  Vincent,  91  Md.  718. 

5.  Necessity  for  Appointment  of  Foreman.  — 
Ferrell  v.  State,  45  Fla.  26. 

7.  Appointment  of  Foreman  by  Court.  —  State  v. 
Vincent,  91  Md.  718. 

8.  Appointment  of  Foreman  by  Grand  Jurors.  — 
Ferrel]      State,  45  Fla.  26. 

1272.  1.    Ferrell  v.  State,  45  Fla.  26. 

2.  Ferrell  v.  State,  45  Fla.  26 ;  Denton  v. 
State,  155  Ind.  307. 

4.  Propriety  of  Charge  to  Grand  Jury.  —  People 
V.  Glen,  64  N.  Y.  Aop.  Div.  167,  affirmed  173 
N.  Y.  395. 

7.  Discretion  of  Court  in  Charging  Grand  Jury. 

—  Fuller  v.  State,  85  Miss.  199;  People  v. 
Glen,  64  N.  Y.  App.  Div.  167,  affirmed  173 
N.  Y.  395- 

8.  Scope  of  Court's  Charge.  —  Fuller  v.  State, 
85  Miss.  199;  People  v.  Glen,  173  N.  Y.  395. 

1273.  2.  Invasion  of  Province  of  Grand  jury 
Improper.—  Plan  v.  State,  82  Miss.  514,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1273  ; 
Fuller  v.  State,  85  Miss.  100. 

1274.  1.  Power  of  Court  to  Inspect  and  Re- 
vise Indictments.  —  Compare  Plau  v.  State,  82 
Miss.  5 1  }. 

2.  Court  Has  No  Power  to  Coerce  Grand  Jury.  — 

Plan  v.  State,  82  Miss.  514. 

7.  Power  of  Court  to  Excuse  Grand  Jurors.  — 
U.  S.  7'.  Mitchell,  136  Fed.  Rep.  896;  Stale  v. 
Gee,  104  La.  247. 


1275.  1.  Discretion  of  Court  as  to  Excusal  of 
Grand  Juror. —  U.  S.  v.  Mitchell,  136  Fed.  Rep. 
896;  State  v.  Strait,  (Minn.  1905)  102  N.  W. 
Rep.  013. 

3.  Excusal  or  Discharge  of  Disqualified  Grand 
Juror.  —  State  v.  Gee,  104  La.  247. 

9.  Presumption  as  to  Sufficiency  of  Cause  for 
Excusal.  — U.  S.  v.  Mitchell,  136  Fed  Rep.  896; 
Posey  v.  State,  (Miss.  1905)  38  So.  Rep.  324. 
See  also  State  v.  Gee,  104  La.  247. 

11.  Power  of  Court  to  Fill  Vacancies. —  Posey 
v.  State,  (Miss.  1905)  38  So.  Rep.  324;  State 
v.  Thomas,  61  Ohio  St.  444. 

I27«».  2.  Statutory  Provisions.  —  See  State 
V.  Vincent,  01  Md.  718. 

4.  Court  May  Postpone  Attendance  of  Grand 
Jury.  —  See  State  v.  Phillips,  (Iowa  1902)  89 
N.  W.  Rep.  1092. 

The  Court  May  Temporarily  Excuse  the  Grand  Jury 
from  attendance.    State  v.  Phillips.  1 19  Iowa  652. 

1277.  1.  De  Facto  Grand  Jury.  —  People  v. 
Morgan,  133  Mich.  550. 

127St.  2.  State  v.  Tucker,  36  Oregon  291. 
See  also  People  v.  Glen,  173  N.  Y.  395. 

3.  Grand  Jury  Accusing  Tribunal  Only.  —  State 
v.  Tucker,  36  Oregon  291. 

After  Finding  an  Indictment  the  grand  jury 
has  no  power  to  make  further  investigations  for 
the  purpose  of  obtaining  evidence  to  insure  a 
conviction.  Matter  of  Morse,  (Ct.  Gen.  Sess.) 
.■2  Misc.  (N.  Y.)  664. 

6.  Matter  of  Morse,  (Ct.  Gen.  Sess.)  42 
Misc.  (N.  Y.)  664. 
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127S.     Crimes  over  Which  Court  Has  No  Jurisdiction.  — ■  See  note  10. 

1979.   c  Inquisitorial  Powers  — (i)  In  General.  —  See  notes  i,  2. 

1989.  e.  Making  Presentments  —  Acting  on  Its  Own  Knowl- 
edge. —  See  note  4. 

/.  Pending  Preliminary  Examination  or  Other  Proceed- 
ings —  Before  or  Pending  Preliminary  Examination.  —  See  notes  6,  7. 

1981.   h.  Ouster  of  Jurisdiction  of  Other  Tribunals.  —  See 

note  3. 

i.  Termination  of  Powers.  —  See  note  4. 
1 289.    15.  Notice  to  Accused  —  Presence  Before  Grand  Jury  —  Right  of  Accused 

to  Appear  Before  Grand  Jury.  —  See  note  2. 

16.  Evidence  Before  Grand  Juries  —  a.  Admissibility  or  Com- 
petency OF  EVIDENCE —  (i)  In  General  —  Application  of  Ordinary  Rules  of  Evidence. 

—  See  note  5. 

(2)  Statutory  Provisions.  —  See  note  9. 

1283.  (4)  Evidence  in  Behalf  of  Accused  Persons  —  Right  of  Defendant  to  Be 
Heard.  —  See  note  3. 

(5)  Submission  of  Doubtful  Questions  to  Court.  —  See  note  6. 

(6)  Effect  of  Reception  of  Inadmissible  or  Incompetent  Evidence.  — 

See  note  7. 

1284.  b.  Weight  and  Sufficiency  of  Evidence  —  (i)  Requisite 
Evidence  upon  Which  to  Base  Indictment  —  The  Rule  Now  Prevailing.  —  See  note  2. 

Statutory  Provisions. — See  note  3. 


1278.  7.  People  v.  Craven-Fair,  137  Cal. 
222 ;  People  v.  McCarthy,  59  N.  Y.  App.  Div. 
231,  affirmed  168  N.  Y.  549. 

Violations  of  Municipal  Ordinances.  —  It  is  not 
the  province  of  the  grand  jury  lo  inquire  into 
violations  of  municipal  ordinances.  Finnical 
v.  Cadiz,  61  Ohio  St.  494. 

8.  People  v.  McCarthy,  59  N.  Y.  App.  Div. 
231,  affirmed  168  N.  Y.  549. 

10.  See  Matter  of  Morse,  (Ct.  Gen.  Sess.)  42 
Misc.  (N.  Y.)  664. 

1279.  1.  Matter  of  Gardiner,  (Ct.  Gen. 
Sess.)  31  Misc.  (N.  Y.)  364. 

2.  Grand  Jury  Has  No  Inquisitorial  Powers.  — 
Matter  of  Morse,  (Ct.  Gen.  Sess.)  42  Misc. 
(N.  Y.)  664. 

1 2*0.  4.  Power  to  Make  Presentments.  — 
Oglesby  v.  State,  121  Ga.  602. 

In  New  York.  —  See  Matter  of  Jones,  101  N. 
Y.  App.  Div.  ss,  appeal  dismissed  181  N.  Y. 
389- 

Cannot  Probe  for  Crime.  —  A  grand  jury  may 
not  institute  or  prosecute  an  inquiry  on  chance 
or  speculation  that  some  crime  may  be  discov- 
ered. Matter  of  Morse,  (Ct.  Gen.  Sess.)  42 
Misc.  (N.  Y.)  664. 

6.  Necessity  for  Preliminary  Examination.  — 
State  v.  Brown,  62  S.  Car.  374. 

7.  Pendency  of  Preliminary  Examination  Im- 
material.—  State  v.  Brown,  62  S.  Car.  374. 

1281.  3.  People  V.  McCarthy,  50  N.  Y. 
App.  Div.  231,  affirmed  168  N.  Y.  549. 

4.  Termination  of  Power.  —  Matter  of  Morse, 
(Ct.  Gen.  Sess.)  42  Misc.  (N.  Y.)  664. 

1282.  2.  Matter  of  Morse,  (Ct.  Gen.  Sess.) 
42  Misc.  (N.  Y.)  664. 

Appearance  to  Make  Challenge. —  In  Missouri 
the  accused  has  the  right  to  be  present  before 
the  grand  jury  for  the  purpose  of  making  a 
challenge  to  the  panel  or  to  its  members.  State 
V,  Warner,  165  Mo.  .790.  88  Am.  St.  Rep.  422. 

5.  May  Disregard  Technical  Rules  of  Evidence. 


—  People  v.  Sexton,  (Supm.  Ct.  Tr.  T.)  42 
Misc.  (N.  Y.)  312,  appeal  dismissed  94  N.  Y. 
App.  Div.  614.  See  also  McGregor  v.  U.  S., 
(C.  C.  A.)  134  Fed.  Rep.  187. 

9.  Statutory  Provisions  as  to  Admissibility  of 
Evidence. —  In  New  York  the  grand  jury  has 
People  v.  Bills,  (County  Ct.)  44  Misc.  (N.  Y.) 
348. 

1283.  3.  Defendant  Has  No  Right   to  Be 

Heard.  —  Matter  of  Morse,  (Ct.  Gen.  Sess.)  42 
Misc.  (N.  Y.)  664. 

6.  Determination  by  Court  of  Admissibility  of 
Evidence.  —  In  New  York  the  grand  jury  has 
the  same  power  to  determine  the  competency 
of  witnesses  as  the  court  has.  People  v.  Sexton, 
(Supm.  Ct.  Tr.  T.)  42  Misc.  (N.  Y.)  312, 
appeal  dismissed  94  N.  Y.  A.pp.  Div.  614. 

7.  Reception  of  Incompetent  or  Illegal  Evidence 
Immaterial. —  McGregor  w.  U.  S.,  (C.  C.  A.)  134 
Fed.  Rep.  187;  People  v.  Sexton,  (Supm.  Ct. 
Tr.  T.)  42  Misc.  (N.  Y.)  312,  citing  17  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1283,  appeal 
dismissed  94  N.  Y.  App.  Div.  614 

That  a  wife's  testimony  was  used  by  the 
grand  jury  in  finding  an  indictment  against  the 
husband  is  not  ground  for  setting  it  aside. 
State  v.  Brcwn,  (Icwa  1905)  102  N.  W.  Rep. 
799- 

Under  New  York  Statute.  —  People  v.  Bills. 
(County  Ct.)  44  Misc.  (N.  Y.)  348  ;  Matter  of 
Morse,  (Ct.  Gen.  Sess.)  42  Misc.  (N.  Y.)  664. 
See  also  People  v.  Glen,  173  N.  Y.  395. 

1284.  2.  Grand  Jury  Must  Have  Evidence  of 
Guilt.  —  People  v.  Stern,  (Ct.  Gen.  Sess.)  33 
Misc.  (N.  Y.)  455;  People  v.  Glen,  173  N.  Y. 
395- 

3.  Statutory  Provisions  as  to  Requisite  Evidence. 

—  See  People  v.  Craven-Fair,  137  Cal.  222; 
People  v.  Bills,  (County  Ct.)  44  Misc.  (N.  Y.) 
348 ;  People  v.  Sexton,  (Supm.  Ct.  Tr.  T.)  42 
Misc.  (N.  Y.)  312,  appeal  dismissed  94  N.  Y. 
App.  Div.  614. 
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1284.    (2)  Indictment  on  Knozvlcdge  of  Grand  Jury.  —  See  note  4. 
12*5.    (4)  Review  of  Sufficiency  of  Evidence.  — See  note  6. 
1286.    See  note  1. 

(5)  Disregard  by  Grand  Jury  of  Sufficient  Evidence.  —  See  note  2. 
c  Minutes  of  Evidence.  —  See  note  4. 

Right  of  Accused  to  Inspect  or  Copy  Minutes.  —  See  note  8. 

See  note  1. 

17.  Witnesses  Before  Grand  Juries —  b.  How  and  by  Whom  Sum- 
moned —  The  Proper  Process  for  Witnesses.  —  See  note  4. 

c.  OATH  OF  WITNESSES  —  Necessity  to  Swear  Witnesses.  —  See  note  6. 

e.  Self-crimination  —  (1)  In  General.  —  See  notes  6,  7,  8,  9. 

(2)  Voluntary  Self-crimination.  —  See  note  1. 

(3)  Statutory  Immunity  of  Witnesses.  —  See  note  2. 

(4)  Use  of  Self-criminating  Testimony  on  Trial.  —  See  note  3. 

/.  Control  of  Court  over  Witnesses  —  (1)  In  General.— 

See  note  4. 

(3)  Punishment   of  Contempt  —  Power  of  Court  to  Punish  Witnesses  for 
Contempt.  —  See  notes  6,  7. 

Power  of  Grand  Jury  to  Punish  Witness  for  Contempt.  —  See  note  8. 

1290.  19.  Number  of  Grand  Jurors  That  Must  Concur  in  Finding  Indictment 
—  In  United  States.  —  See  note  4. 

1291.  20.  Secrecy  as  to  Proceedings  of  Grand  Juries  —  a.  Pending  Pro- 
ceedings in  Jury  Room  —  (1)  In  General.  —  See  note  3. 


1287. 


1288. 
1289. 


VIS  I.  4.  Indictment  on  Knowledge  of  Grand 
Jury. —  Oglesby  v.  State,  121  Ga.  602;  State  v. 
Comer,  157  Ind.  611,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1284. 

1285.  6.  No  Inquiry  into  Sufficiency  of  Evi- 
dence Permissible.  — U.  S.  v.  Cobban,  127  Fed. 
Rep.  713;  State  v.  Faulkner,  185  Mo.  673; 
People  v.  Sexton,  (Supm.  Ct.  Tr.  T.)  42  Misc. 
(N.  Y.)  312,  appeal  dismissed  94  N.  Y.  App. 
Div.  614.  See  also  Radford  v.  U.  S.,  (C.  C.  A.) 
129  Fed.  Rep.  49,  holding  that  insufficiency  of 
the  evidence  to  sustain  the  indictment  will  not 
be  considered  after  verdict.  See  generally  the 
title  Indictments,  Informations,  and  Com- 
plaints, 10  Encyc.  of  Pl.  and  Pr.  395.  2 
et  seq.,  402.  4  el  seq. 

1286.  1.  In  New  York.  —  People  v.  Bills, 
(County  Ct.)  44  Misc.  (N.  Y.)  348;  People  v. 
Steinhardt,  (Supm.  Ct.  Tr.  T.)  47  Misc.  (N.  Y.) 
252. 

2.  See  Blau  v.  State,  82  Miss.  514. 

4.   Statutes  Require  Minutes  of  Evidence.  — 

People  v.  Steinhardt,  (Supm.  Ct.  Tr.  T.)  47 
Misc.  (N.  Y.)  252. 

8.  Accused  Has  No  Right  to  Copy  or  Inspect 
Minutes.  —  People  v.  Steinhardt,  (Supm.  Ct.  Tr. 
T.)  47  Misc.  (N.  Y.)  252.  But  see  People  v. 
Foody,  (Ct.  Gen.  Sess.)  38  Misc.  (N.  Y.)  357. 

1287.  1.  Discretionary  Power  of  Court  to 
Allow  Inspection  of  Minutes.  —  People  v.  Stein- 
hardt, (Supm.  Ct.  Tr.  T.)  47  Misc.  (N.  Y.) 
252;  People  v.  Proskey,  (Ct.  Gen.  Sess.)  32 
Misc.  (N.  Y.)  367. 

4.  The  Grand  Jury  has  power  in  New  York 
to  summon  or  compel  the  attendance  of  wit- 
nesses. Matter  of  Morse,  (Ct.  Gen.  Sess.) 
42  Misc.  (N.  Y.)  664. 

6.  Failure  to  Swear  a  Witness  before  the  rrand 
jury  is  held  in  some  jurisdictions  not  to  be 
sufficient  ground  for  quashing  the  indictment. 
State  v.  F.nston,  113  Iowa  516,  86  Am.  St.  Rep. 
389;  People  v.  Sexton,  (Supm.  Ct.  Tr.  T.)  42 


Misc.  (N.  Y.)  312,  appeal  dismissed  94  N.  Y. 
App.  Div.  14. 

1288.  6.  Witness  Cannot  Be  Required  to  In- 
criminate Himself.  —  State  v.  Comer,  157  Ind. 
611;  State  v.  Gardner,  88  Minn.  130;  State  v. 
Faulkner,  185  Mo.  673;  Matter  of  Morse,  (Ct. 
Gen.  Sess.)  42  Misc.  (N.  Y.)  664. 

7.  Accused  Person  Incompetent  as  Witness.  — 
See  State  v.  Gardner,  88  Minn.  130. 

8.  See  Matter  of  Morse,  (Ct.  Gen.  Sess.)  42 
Misc.  (N.  Y.)  664. 

9.  State  v.  Comer,  157  Ind.  611;  State  v. 
Faulkner,  185  Mo.  673.  See  also  Lindsay  v. 
State,  24  Ohio  Cir.  Ct.  1.  But  see  State  v. 
Gardner,  88  Minn.  130. 

1289.  1.  Witness  May  Voluntarily  Incrimi- 
nate Himself.  —  State  v.  Comer,  157  Ind.  611; 
State  v.  Faulkner,  185  Mo.  673;  Matter  of 
Morse,  (Ct.  Gen.  Sess.)  42  Misc.  (N.  Y.)  664; 
Lindsay  v.  State,  24  Ohio  Cir.  Ct.  1. 

2.  Statutes  Exempting  Witnesses  from  Prose- 
cution. —  Murphy  v.  State,  124  Wis.  635. 

3.  Wisdom  v.  State,  42  Tex.  Crim.  579; 
Grimsinger  v.  State.  44  Tex.  Crim.  1.  See  also 
State  v.  Faulkner,  185  Mc.  673. 

4.  Control  of  Court  over  Witnesses.  —  State  v. 
Comer,  157  Ind.  611. 

6.  Power  of  Court  to  Punish  Witnesses  for  Con- 
tempt.—  In  re  Rogers,  129  Cal.  468;  Matter 
of  Morse,  fCt.  Gen.  Sess.)  42  Misc.  (N.  Y.) 
664. 

7.  Report  by  Grand  Jury  to  Court. —  In  re  Rogers, 
129  Cal.  468  See  also  hi  re  Archer,  134  Mich. 
408. 

8.  Grand  Jury  Has  No  Power  to  Punish  Witness. 

—  In  re  Archer.  134  Mich.  408. 

1 290.  4.  Number  of  Grand  Jurors  That  Must 
Concur  in  United  States. —  Nash  v.  State.  73 
Ark.  309;  Hoiker  v.  State,  98  Md.  145. 

1291.  3.  Proceedings  of  Grand  Jury  Secret. 

—  Nash  v.  State.  73  Ark.  309;  Miller  v.  State, 
42  Fla.  265;  State  v.  Sullivan,  110  Mo.  App  75. 
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1  *20 1 .     Criminal    Liability   of  Grand   Jurors   Who   Violate   Bale  of    Seorecy.  —  See 

note  4. 

1*20*2.    (2)  Presence  and  Advice  of  Persons  Not  Members  0/  Grand  Jury 

(a)  Outsiders  in  General.  —  See  notes  I,  2. 

(0)  Prosecuting  and  Other  Attorneys  —  The  Attorney- General.  —  See  note  4. 

The  Prosecuting  Attorney.  —  See  notes  5,  6. 
1  *20«1.     The  Assistant  Prosecuting  Attorney.  —  See  note  3. 

A  Private  Prosecutor.  —  See  note  4. 

(d)  Stenographers.  —  See  note  6. 
1*204.     (e)  Sheriff  or  Bailiff.  —  See  note  1. 

(f)  Presence  ol  One  Witness  During  Examination  of  Another.  —  See  note  2. 

b.  Evidence  as  to  What  Occurred  in  Grand  Jury  Room  — 
(i)  In  General.  —  See  note  3. 

Discretion  of  Court.  —  See  note  4. 

Secrecy  Not  for  Benefit  of  Witnesses.  —  See  note  5. 

Bule  as  to  Prosecuting  Attorneys,  Clerks,  and  Witnesses.  —  See  note  7. 

1205.  (2)  Statutory  Provisions  Permitting  Grand  Jurors  to  'lest if y  — 
Exclusiveness  of  Statute.  —  See  note  I. 

(4)  Impeachment  of  Indictment.  —  See  note  3. 

(5)  As  to  How  Grand  Jurors  Voted.  —  See  note  4. 

1206.  (6)  As  to  Number  of  Grand  Jurors  Conctirring.  —  See  note  2. 


1291.  4.  Criminal  Liability  of  Grand  Jurors 
Who  Violate  Rule  of  Secrecy. —  Nash  v.  State,  73 
Ark  399;  People  v.  Steinhardt,  (Supm.  Ct.  Tr. 
T.)  47  Misc.  (N.  Y.)  252. 

1292.  1.  Presence  of  Strangers.  —  State  v. 
Sullivan,  no  Mo.  App.  75.  See  also  State  v. 
Wood,  112  Iowa  484. 

Interpreters.  —  An  interpreter  may  be  present 
m  the  grand  jury  room  during  the  examination 

!  witnesses  where  his  services  are  required. 
iVople  v.  Lem  Deo,  132  Cal.  199. 

2.  Quashal  of  Indictment.  —  Miller  v.  State, 
42  Fla.  266;  People  v.  Scannell,  (Supm.  Ct. 
Crim.  T.)  36  Misc.  (N.  Y.)  40. 

4.  The  District  Attorney,  in  Utah,  although 
not  the  prosecuting  attorney,  may  be  present, 
he  being  an  attorney  for  the  state.  State  v. 
Mickel,  23  Utah  507. 

5.  Presence  of  Prosecuting  Attorney.  —  Miller 
v.  State,  42  Fla.  266;  Peoples.  Scannell,  ( Supm. 
Ct.  Crim.  T.)  36  Misc.  (N.  Y.)  40. 

6.  See  U.  S.  v.  Mitchell,  136  Fed.  Rep.  896. 
Missouri  Statute.  —  State  v.  Sullivan,  no  Mo. 

App.  75- 

1293.  3.  Presence  of  Assistant  Prosecuting 
Attorney  in  Jury  Room. — U.  S.  v.  Colban,  127 
Fed.  Rep.  713;  Miller  v.  State,  42  Fla.  266; 
State  v.  Tyler,  122  Iowa  125  ;  Regent  v.  People, 
96  111.  App.  189;  People  v.  Scannell,  (Supm. 
Ct.  Crim.  T.)  36  Misc.  (N.  Y.)  40. 

A  Special  Prosecuting  Attorney,  appointed  by 
reason  of  the  prosecuting  attorney's  refusal  to 
;!Ct,  may  appear  before  the  grand  jury.  Taylor 
v.  State,  (Fla.  1905)  38  So.  Rep.  380. 

8pecial  Counsel,  employed  by  the  district  attor- 
ney, have  no  right  to  be  present  before  the 
grand  jury.  People  V.  Scannell,  (Supm.  Ct. 
Crim.  T.)  36  Misc.  (N.  Y.)  40. 

4.  Private  Prosecutor  May  Attend  Grand  Jury. 
—  State  v.  Wood,  112  Iowa  484. 

6.  Stenographer.  —  State  v.  Sullivan.  110  Mo. 
App.  75. 

1294.  1.  Presence  of  Sheriff  or  Bailiff  — 

State  v.  Wood,  112  Iowa  484. 


2.  Contra,  State  v.  Wood,  112  Iowa  484. 

3.  Grand  Jurors  May  Testify  in  Furtherance  0. 
Justice. — -See  Pritchett  v.  Frisby,  112  Ky.  629.. 

4.  Discretion  of  Court  as  to  Examination  0 
Grand  Juror.  —  State  v.  McPherson,  114  Iowa 
499,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1294.  See  also  Pritchett  v.  Frisby, 
1 1 2  Ky.  629. 

5.  Secrecy  Not  for  Benefit  of  Witnesses.  —  State 
v.  McPherson,  114  Iowa  499,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1294;  Wisdom 
v.  State,  42  Tex.  Crim.  579,  citing  17  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1294.  See  also 
Pritchett  v.  Frisby,  112  Ky.  629. 

Contempt  Proceedings.  —  A  grand  jury  may 
present  to  the  court  the  refusal  of  a  witness  to 
testify  without  infringing  the  rule  as  to  secrecy. 
In  re  Archer,  134  Mich.  408. 

7.  Clerk  and  Witnesses  May  Not  Testify  Where 
Grand  Juror  May  Not.  —  State  v.  McPherson, 
114  Iowa  499,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1294. 

1295.  1.  Statutory  Provisions  Exclusive. — 
Pritchett  v.  Frisby,  112  Ky.  629.  See  also  Nash 
v.  State,  73  Ark.  399. 

3.  Grand  Jurors  Cannot  Impeach  Indictment.  — 
Hall  v.  State,  134  Ala.  90  ;  Taylor  v.  State,  (Fla. 
'90S)  38  So.  Rep.  380,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1295;  Gitchell  v.  Peo- 
ple, 146  111.  175,  37  Am.  St.  Rep.  147;  Gilmore 
v.  People,  87  111.  App.  128;  State  v.  Comer,  157 
Ind.  611  ;  State  v.  Faulkner,  185  Mo.  673.  See 
also  U.  S.  v.  Cobban,  127  Fed.  Rep.  713. 

4.  Grand  Jurors  Will  Not  Be  Heard  to  Say  How 
They  Voted.  —  Hall  v.  State,  134  Ala.  90,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1295;  Hooker  v.  State,  98  Md.  145,  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1295. 

1 29<i.  2.  No  Inquiry  as  to  Number  of  Grand 
Jurors  Concurring  Permitted.  —  Nash  v.  State, 
73  Ark.  399;  Hooker  v.  State,  98  Md.  145,  citing 
17  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
j  296.  See  also  State  v.  Faulkner,  185  Mo. 
673- 
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1396.  (7)  Admissions  and  Confessions  Made  Before  Grand  Jury.  — See 
note  3. 

(8)  On  Prosecution  for  Perjury  of  Witness  Before  Grand  Jury.  — 
See  notes  5,  6,  7. 

1397.  (9)  Testimony  of  Grand  Jurors  to  Impeach  Witnesses — In  General. 
—  See  note  1. 

1398.  22.  Discharge  of  Grand  Juries  —  Power  of  Court  to  Reassemble  Discharged 
Grand  Jury.  —  See  note  2. 

23.  Effect  of  Investigation  of  Offense  by  Grand  Jury  —  a.  Resubmis- 
sion of  Charge  to  Grand  Jury  —  (i)  After  Return  of  Ignoramus.  —  See 
note  3. 

(2)  After  Quashal  of  Indictment.  —  Sec  note  4. 
b.  Power  of  Grand  Jury  to  Bring  In  Indictment  Pending 
Another.  — See  note  5. 

1399.  24.  Record  as  to  Grand  Juries  and  Their  Proceedings  —  b.  As  to 
IMPANELMENT  OF  GRAND  JURY  —  (2)  How  Impanelment  Shozvn — Sufficiency  of 
Kecitals  in  Indictment.  —  See  note  J. 

1300.  c.  Number  of  Grand  Jurors.  —  See  note  1. 

/.  As  to  Grand  Jurors  Being  Sworn  —  (i)  Necessity  to  Shoiv 
that  Grand  Jurors  Were  Sworn.  — See  note  6. 

1301.  J.  Conclusiveness  of  Record. — See  note  8. 
1303.   k.  Supplying  Lost  Record.  —  See  note  2. 


1296.  3.  Grand  Juror  May  Testify  as  to  De- 
fendant's Confessions.  —  Wisdom  v.  State,  42 
Tex.  Crim.  579,  citing  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1296. 

Where  the  giving  of  evidence  to  a  grand  jury 
is  made  by  statute  a  bar  to  an  indictment 
founded  on  such  evidence,  the  fact  that  such 
evidence  was  given  may  be  shown  by  the  testi- 
mony of  the  grand  jurors.  Murphy  v.  State, 
124  Wis.  635. 

5.  Testimony  of  Grand  Juror  Before  Subsequent 
Grand  Jury  as  to  Perjury.  —  Wisdom  v.  State, 
42  Tex.  Crim.  579,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1296. 

6.  Grand  Jurors  May  Testify  on  Trial  of  Witness 
for  Perjury.  —  Wisdom  v.  State,  42  Tex.  Crim. 
579,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1296. 

7.  Statutory  Provisions.  —  Pritchett  v.  Frisby, 
112  Ky.  629. 

1297.  1.  Testimony  of  Grand  Juror  to  Im- 
peach Witness. —  State  v.  McPherson,  114  Iowa 
492;  State  v.  Brown,  (Iowa  1905)  102  N.  W. 
Rep.  799  ;  Wisdom  v.  State,  42  Tex.  Crim.  579, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1297. 

129*.  2.  Power  of  Court  to  Reassemble  Dis- 
charged Grand  Jury.  —  Matthews  v.  State,  42 
Tex.  Crim.  31. 

3.  Effect  of  Return  of  Ignoramus  —  Submission 
of  New  Bill.  —  See  Ex  p.  Johnson,  71  Ark.  47  ; 
State  v.  Brown,  (Iowa  1905)  102  N.W.  Rep.  799. 

In  the  ;ibsence  of  pressing  and  adequate 
necessity  a  fresh  bill  should  not  be  referred  to 
another  grand  jury  after  a  return  of  ignoramus. 
Com.  v.  Whitaker,  25  Pa.  Co.  Ct.  42  ;  Com.  v. 
Priestly,  24  Pa.  Co.  Ct.  543. 

Leave  of  the  Court  Is  Necessary  in  New  York 
before  a  bill  may  be  resubmitted.  People  v. 
Bissert,  71  N.  Y.  App.  Div.  118,  affirmed  172 
N.  Y.  643. 

4.  Second  Indictment  upon  Quashal  of  First.  — 
Com.  v.  Swanger,  108  Ky.  579;  State  v.  Holton, 


88  Minn.  171  ;  People  v.  Scannell,  (Supm.  Ct. 
Crim.  T.)  36  Misc.  (N.  Y.)  40. 

Nolle  Prosequi  as  to  First  Indictment.  —  State 
v.  Goddard,  162  Mo.  198;  State  v.  Ford,  16  S. 
Dak.  228. 

Unless  Merely  Formal  Matters  Are  to  Be  Cor- 
rected, resubmission  should  not  be  to  the  same 
grand  jury.  People  v.  Hanstead,  135  Cal.  149; 
Terrill  v.  Superior  Ct.,  127  Cal.  xviii,  60  Pac. 
Rep.  38.    See  also  State  v.  Bullard, 3  27  Iowa  168 

5.  One  Indictment  Not  a  Bar  to  Another.  — 
People  v.  Breen,  130  Cal.  72;  Smith  v.  State, 
42  Fla.  236;  Irwin  v.  State,  117  Ga.  706;  State 
v.  Melvin,  166  Mo.  565;  Carter  v.  State,  44 
Tex.  Crim.  312.    See  Stater.  Michel,  111  La.,434. 

Where  a  second  indictment  is  presented  and 
the  court  orders  that  the  second  supersede  the 
first,  and  it  subsequently  appears  that  the 
second  is  absolutely  void,  the  first  becomes  re- 
instated, and  the  defendant  may  be  tried  there- 
under.   IVople  1 .  Mosier,  73  N  Y.  App.  Div.  5. 

Where  a  Court  Has  Acquired  Jurisdiction 
by  plea  from  the  defendant  another  indictment 
cannot  be  found  for  the  same  offense  pending 
the  determination  of  the  first.  People  v.  Bissert, 
71  N.  Y.  App.  Div.  1  j S,  affirmed  172  N.  Y.  643. 

1299.  7.  Record  as  to  Finding  of  Indictment 
and  Recitals  in  Indictment  Sufficient.  —  See  Ber- 
kenfield  v.  People,  92  111.  App.  400,  reversed 
on  other  grounds  191  111.  272. 

1300.  1.  Record  Must  Show  Legal  Number. 
—  Ogle  v.  State.  43  Tex.  Crim.  210. 

6.  Record  Must  Show  that  Grand  Jurors  Were 
Sworn.  —  Centra,  State  v.  Guglielmo;  (Oregon 
■905 )  70  Pac.  Rep.  577. 

1 301.  8.  Conclusiveness  of  Record. — State 
v.  Comer,  157  Ind.  611;  Hooker  v.  State,  98 
Md.  145,  citing  17  Am.  and  Eng.  Encyc  of 
Law  (2d  ed.)  1301  ;  People  v.  Scannell,  (Ct. 
Gen.  Sess.)  37  Misc.  (N.  Y.)  345. 

1302.  2.  Supplying  Lost  Record.  —  Rober- 
son  v.  State,  45  Fla.  94;  Com.  v.  Becker,  14 
Pa.  Super.  Ct.  430. 
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1 303.  28.  Constitutional  Law  as  Affecting  Grand  Juries  —  a.  Necessity 
for  Indictment  or  Presentment  by  Grand  Jury  —  (4)  In  State  Courts 

—  (a)  Provisions  Modeled  After  Magna  Charta.  —  See  notes  5»  6. 

1301.     (b)  Provisions  Dispensing  with  Grand  Jury.  —  See  note  I. 

(o)  Applicability  of  United  States  Constitution  to  States  —  aa.  Fifth  Amendment. 

—  Sec  note  2. 

bb.  Fourteenth  Amendment.  —  See  note  3. 
(5)  In  Territorial  Courts.  —  See  note  6. 

1305.  (6)  Offenses  to  Which  Constitutions  Apply — (b)  Capital  or  Otherwise 
Infamous  Offenses  —  The  Words  "  Or  Otherwise  Infamous  Crime." —  See  note  5- 

(0)  Misdemeanors.  —  See  note  6. 

(d)  Quasi-criminal  Offenses.  —  See  note  8. 

1306.  b.  Requisites  of  Grand  Jury  —  Number,  Qualifications 

of  Grand  Jurors,  Etc.  — (i)  In  General.  — See  note  3. 

1307.  (3)  Qualijications  of  Grand  Jurors.  —  See  note  4. 

d.  Restriction  upon  Right  of  Challenge  and  Appeal. — 

See  note  9. 

1308.  h.  Power  of  Court  to  Amend  Indictment  Without  Con- 
currence of  Grand  Jury.  — See  note  6. 


Authority  Is  Inherent  in  the  court.  State  v. 
Paul,  87  Mo.  App.  47. 

Manner  of  Substitution.  —  The  substitution 
must  be  made  in  the  manner  authorized  by 
statute.    Carter  v.  State,  41  Tex.  Crim.  608. 

130$.  5.  Constitutional  Provisions  Requiring 
Indictment  by  Grand  Jury.  —  Paulsen  v.  People, 
195  111.  507;  Ogle  v.  State,  43  Tex.  Crim.  219. 

6.  Unconstitutional  Statutes.  —  See  State  v. 
Twining,  71  N.  J.  L.  388. 

I!i04.  1.  Constitutions  Dispensing  with  Grand 
Juries — Idaho.  —  Davis  v.  Burke,  179  U.  S. 
399- 

Indiana.  —  Williams  v.  Hert,  110  Fed.  Rep.  166. 

Missouri.  —  State  v.  Rudolph,  187  Mo.  67  ; 
State  v.  Neibekier,  184  Mo.  211  ;  State  v.  Jones, 
168  Mo.  398. 

Nebraska.  —  Coil  v.  State,  62  Neb.  15;  Dins- 
more  v.  State,  61  Neb.  418. 

Oregon.  —  State  v.  Guglielmo,  (Oregon  1905) 
79  Pac.  Rep.  577. 

Utah.  —  State  v.  Imlay,  22  Utah  156. 

Vermont.  —  State  v.  Leach,  77  Vt.  166. 

2.  Fifth  Amendment  Inapplicable  to  States.  — 
Davis  v.  Burke,  179  U.  S.  399;  Williams  v. 
Hert,  1 10  Fed.  Rep.  166;  State  v.  Rudoiph, 
187  Mo.  67;  State  v.  Jones,  168  Mo.  398; 
People  v.  Scannell,  (Ct.  Gen.  Sess.)  37  Misc. 
(N.  Y.)  345  ;  State  v.  Guglielmo,  (Oregon 
1905)  79  Pac.  Rep.  577. 

3.  Fourteenth  Amendment.  —  Williams  v.  Hert, 
1 10  Fed.  Rep.  166;  State  v.  Moore,  2  Penn. 
(Del.)  299  ;  State  v.  Rudolph,  187  Mo.  67  ;  State 
v.  Tucker,  36  Oregon  291. 

6.  Territorial  Statute  Dispensing  with  Grand 
Jury  Unconstitutional. —  Williams  v.  U.  S.,  (In 
<!ian  Ter.  1902)  69  S.  W.  Rep.  849. 

I  305.  5.  Crime  Punishable  by  Imprisonment 
in  Penitentiary  Is  Infamous. — Paulsen  v.  Peo- 
ple, 19s  111.  507;  Williams  v.  U.  S.,  (Indian 
Ter.  1902)  69  S.  W.  Rep.  849  ;  People  v.  Scan- 
nell, (Ct.  Gen.  Sess.)  37  Misc.  (N.  Y.)  345. 

6.  State  Constitution  Inapplicable  to  Misde- 
meanors. —  Frost  v.  State,  124  Ala.  71  ;  Witt 
v.  State,  130  Ala.  129;  Turner  v.  State,  114 
Ga.  421  j  Brewster  v.  People,  183  111.  t/t.", :  Pen- 
pie  v.  Scannell,  (Ct.  Gen.  Sess.)  37  Misc.  (N. 
Y.)  345  ;  Finnical  v.  Cadiz,  61  Ohio  St.  494. 


8.  Violations  of  Municipal  Ordinances  may  be 

punished  without  indictment  by  a  grand  jury. 
Finnical  v.  Cadiz,  61  Ohio  St.  494. 

1 306.  3.  Grand  Jury  Must  Have  Proper  Num- 
ber. —  A  conviction  upon  an  indictment  by  a 
grand  jury  consisting  of  more  or  less  than  the 
constitutional  number  is  void.  Ex  p.  Ogle, 
(Tex.  Crim.  1901)  61  S.  W.  Rep.  122. 

1 307.  4.  Race  or  Color.  —  Excluding  per- 
sons from  the  grand  jury  by  reason  of  their 
race  or  color  violates  the  Fourteenth  Amend- 
ment of  the  United  States  Constitution,  and  is 
a  ground  for  quashing  an  indictment  found  by 
such  grand  jury.  Carter  v.  Texas,  177  U.  S. 
442;  Rogers  v.  Alabama,  192  U.  S.  226;  Castle- 
berry  v.  State,  69  Ark.  346,  86  Am.  St.  Rep. 
197:  Binyon  v.  U.  S.,  (Indian  Ter.  1903)  76  S. 
W.  Rep.  265;  State  v.  Peoples,  131  N.  Car. 
784  ;  State  v.  Brownfield,  60  S.  Car.  509  ;  Kipper 
v.  State,  42  Tex.  Crim.  613;  Whitney  v.  State, 
43  Tex.  Crim.  197 ;  Smith  v.  State,  44  Tex. 
Crim.  90;  Collins  v.  State,  (Tex.  Crim.  1900) 
60  S.  W.  Rep.  42  ;  Smith  v.  State,  45  Tex.  Crim. 
405  ;  Whitney  v.  State,  42  Tex.  Crim.  283  ; 
Smith  v.  State,  42  Tex.  Crim.  220.  And  see 
generally  the  titles  Civil  Rights,  81.  1  et  scq. ; 
Constitutional  Law,  971.  3. 

But  the  mere  absence  of  negroes  from  the 
panel  invades  no  constitutional  right.  Eastling 
v.  State,  69  Ark.  189. 

There  must  be  a  showing  that  there  was  an 
intentional  discrimination.  Parker  v.  State, 
(Tex.  Crim.  1901)  65  S.  W.  Rep.  1066. 

9.  Court  Cannot  Curtail  Right  of  Challenge.  — 
The  court  cannot  deprive  the  accused  of  the 
constitutional  right  to  challenge  the  grand 
jurors  for  the  causes  permitted  by  statute. 
State  v.  Warner,  165  Mo.  399,  88  Am.  St.  Rep. 
422. 

1 30S.  6.  Court  Cannot  Amend  Indictment  in 
Matter  of  Substance.  —  State  v.  Kern,  51  N.  J. 
L.  259;  State  v.  Twining,  71  N.  J.  L.  388. 

Constitution  Permitting  Prosecution  Without 
Indictment.  —  Where  the  constitution  permits 
r.n  offense  to  be  prosecuted  without  indictment, 
the  court  may.  under  statutory  authority,  amend 
an  indictment.  Fillingcr  <■.  Conley,  163  Ind. 
584;  People  v.  Brown,  110  Mich.  16S. 
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2.    JUST.  —  See  note  I. 

2.  1.  Just  Compensation.  —  Commissioners'  Ct. 
V.  Street,  116  Ala.  28;  Waterbury  v.  Piatt,  76 
Conn.  435  ;  Phillips  v.  Scales  Mound,  195  111. 
353;  Butler  Hard  Rubber  Co.  v.  Newark,  61  N. 
J.  L.  32  (water  rights)  ;  Rome,  etc.,  R.  Co.  v. 
Gleason,  42  N.  Y.  App.  Div.  530. 

Just  and  Equitable. —  In  re  Farmer's  United, 
(1900)  2  Ch.  442,  69  L.  J.  Ch.  684. 

Just  Cause  Equivalent  to  Probable  Cause  — 


Malicious  Prosecution.  —  Bregman  v.  Kress,  83 
i\.  \ .  App.  Div.  1. 

Just  Title. —  U.  S.  v.  Conway,  175  U.  S. 
60. 

Just  and  True  Account  —  Mechanics'  Liens.  — 

Landan  v.  Cottrill,  159  Mo.  308;  Turner  v.  St. 
John,  8  N.  Dak.  245. 

Just  Valuation  —  Taxation.  —  State  v.  Smith, 
158  Ind.  559. 


8. 
10. 

note  4. 

11. 

12. 
13. 


JUSTICES  OF  THE  PEACE. 

By  John  Simpson. 

1.  Definition.  —  See  note  i. 

IV.  Nature  of  Office  —  1.  Whether  Judicial  or  Ministerial.  —  See 

2.  Whether  County,  Township,  or  City  Office.  —  See  note  6. 
See  note  I. 

VI.  Eligibility  —  Right  to  Hold  Two  Offices.  —  See  note  12. 

VII.  Number  of  Justices.  —  See  note  7. 

VIII.  Election  and  Appointment  —  1.  Laws  Governing  Election. -- 


See  notes  1,  2. 

2.  Appointment.  —  See  notes  5,  7. 
14.    3.  Commission.  —  See  notes  1,  2. 

IX.  OATH  AND  BOND  —  Before  Entering  upon  Duties  of  Office.  — See  note  3. 
Effect  of  Not  Taking  Oath  or  Giving  Bond  —  De  Facto  Officer.  —  See  notes  7,  8. 

X.  Constitutional  Limitations  of  Office  —  1.  Conformity  to  Consti- 
tution in  Legislation.  —  See  note  9. 


§.  1.  An  Inferior  Judicial  Officer.  —  Mitchell 
v.  Galen,  i  Alaska  339. 

A  Coroner  Is  Not  a  Justice  of  the  Peace  within 
the  meaning  of  the  Quebec  Crim.  Code,  §  687. 
Reg.  v.  Graham,  8  Quebec  Q.  B.  167. 

10.  4.  Justice  of  Peace  Is  Judicial  Officer. — 
Mitchell  v.  Galen,  1  Alaska  339 ;  McVeigh  v. 
Ripley,  77  Conn.  136;  Grainger  County  v.  State, 
111  Tenn.  234;  I.ove  v.  Liddle,  26  Utah  62. 

6.  Justices  of  Peace  Are  County  Officers.  — 
Grainger  County  v.  State,  1 1 1  Tenn.  234 ; 
Johnston  v.  Hunter,  50  W.  Va.  52. 

11.  1.  Township  or  Precinct  Office.  —  State 
v.  Vineyard,  9  Idaho  134;  Love  v.  Liddle,  26 
Utah  62. 

Whether  County  or  City  Office.  —  People  v. 
Cobb,  133  Cal.  74. 

12.  Offices  Held  Compatible  —  City  Clerk.  — 
Baltimore,  etc.,  R.  Co.  v.  Whiting,  161  Ind. 
228. 

Recorder.  —  Adams  v.  Kelly,  44  Oregon  66. 
Vi.     7.  Increasing   Number   of  Justices.  — 

Alford  v.  State,  69  Ark.  436;  Ex  p.  Fedder- 
witz,  130  Cal.  xviii,  62  Pac.  Rep.  935;  People 
V.  Cobb,  133  Cal.  74;  State  v.  Vineyard,  9  Idaho 
134;  State  v.  Allen,  (Tenn.  Ch.  1900)  57  S. 
W.  Rep.  182;  State  v.  Cates,  105  Tenn.  441; 
Grainger  County  v.  State,  1 1 1  Tenn.  234  ;  Trog- 
man  v.  Grovci,  109  Wis.  393. 

I't.  1.  Election  by  Cities  and  Towns. — 
People  v.  Kent,  83  N.  Y.  App.  Div.  554;  State 
v.  Allen,  (Tenn.  Ch.  1900)  57  S.  W.  Rep.  182; 
Trogman  v.  Grover,  109  Wis.  393. 


2.  Election  by  Counties.  —  Johnston  v.  Hunter, 
50  W.  Va.  52. 

Election  by  Precincts.  —  State  v.  Vineyard,  9 
Idaho  134. 

5.  Appointment  by  Governor.  —  Abrams  v. 
State,  121  Ga.  170;  Daugherty  v.  Arnold,  110 
Ky.  1. 

7.  Chicago  Justices  of  the  Peace.  —  Kaufman 
v.  People,  185  111.  113. 

14.    1.  Commission  of  Justice  of  the  Peace.  — 

Humer  v.  Cumberland  County,  22  Pa.  Co.  Ct. 
541,  8  Pa.  Dist.  328. 

2.  Validity  of  Election  —  Collateral  Attack.  — 

Anderson  v.  Morton,  21  App.  Cas.  (D.  C.)  444; 
Humer  v.  Cumberland  County,  22  Pa.  Co.  Ct. 
541,  8  Pa.  Dist.  528;  Deuster  v.  Zillmer,  119 
Wis.  402. 

3.  Barnett  v.  Hart,  112  Ky.  728;  Trogman 
v.  Grover,  109  Wis.  393. 

7.  Mandamus  Will  Not  Lie  to  compel  accept 
ance  of  the  bond  of  an  elected  justice  of  the 
peace  after  the  date  when  his  term  of  office 
begins.    Barnett  r.  Hart,  112  Ky.  728. 

8.  Failure  to  Comply  with  All  Formalities.  — 
A  justice  of  the  peace  who,  in  good  faith, 
exercises  hi  i  function  is  de  facto  competent  to 
act  though  he  has  not  complied  with  all  the 
formalities  relative  to  his  qualification.  Hogle 
v.  Rockwell,  20  Quebec  Super.  Ct.  309. 

9.  Legislation  Must  Conform  to  Constitution.  — 
Lantz  v.  Galpin,  (County  Ct.)  44  Misc.  (N. 
Y.)  356.  See  also  Johnston  v.  Hunter,  50  W. 
Va.  52. 
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15.  Whero  Constitution  Contains  No  Restrictions.    -  Sec  note  3- 

2.  Uniformity  of  Jurisdiction.  —  Sec  notes  4,  5. 

3.  Local  and  Special  Laws.  —  Sec  notes  7,  8. 

16.  4.  Abolishment  of  Office.  —  Sec  note  1. 
Conferring  Jurisdiction  on  Other  Courts.  —  See  note  2. 

5.  Act  Attempting  to  Alter  Jurisdiction.  —  See  note  3. 
7.  Act  Attempting  to  Alter  Method  of  Election,  Appointment,  or  Term  of 
Office.  —  See  note  6. 

17.  XI.  Jurisdiction — 1.  Statutory  and  Limited.  —  See  note  i. 
2.  Jurisdiction  Not  Extended  by  Implication.  —  See  note  3. 


15.  3.  Regulating  Jurisdiction. —  Lantz  v. 
Galpin,  (County  Ct.)  44  Misc.  (N.  Y.)  356; 
Heller  v.  Clarke,  121  Wis.  71  ;  Shaffel  v.  State, 
97  Wis.  377. 

4.  Act  Conferring  Special  Jurisdiction.  —  See 
Matthews  V.  Cotton,  83  Miss.  472. 

An  Act  Delegating  to  a  city  power  to  confer 
on  the  justices  of  the  city  jurisdiction  over 
offenses  against  its  ordinances  is  rot  an  unlaw- 
ful delegation  of  power.  State  v.  Nohl,  113 
Wis.  15. 

5.  Uniformity  of  Jurisdiction  Throughout  State. 

—  Matthews  v.  Cotton,  83  Miss.  472  ;  Watkins 
v.  Schlecter,  9  Ohio  Dec.  590,  7  Ohio  N.  P.  42 ; 
Love      Liddle,  26  Utah  62. 

7.  Special  laws.  —  Love  v.  Liddle,  26  Utah  62. 

8.  Adams  v.  Kelly,  44  Oregon  66 ;  Love  v. 
Liddle,  26  Utah  62. 

ltt.  1.  Abolishment  of  Office. —  Townships 
may  be  abolished  and  a  new  judicial  township 
created  in  their  place.  Proulx  v.  Graves,  143 
Cal.  243. 

The  Legislature  Has  the  Right  to  redistrict  a 
county,  and  abolish  the  offices  of  justices  of  the 
peace  in  the  civil  districts  extinguished  thereby. 
State  v.  Aikin,  112  Tenn.  603. 

The  office  of  city  justice  of  the  peace,  not 
being  established  by  the  constitution,  but  being 
purely  statutory,  may  be  abolished  by  the  legis- 
lature.   State  v.  Howell,  26  Utah  53. 

Where  there  is  no  constitutional  restriction 
or  limitation  of  such  power,  the  legislature  may 
alter,  change  or  abolish  the  precincts  at  will. 
State  v.  Sawyer,  139  Ala.  138. 

Precincts  May  Be  Abolished  by  Being  Merged 
into  One,  and  the  offices  of  the  justices  of  the 
peace  of  such  precincts  are  thereby  abolished. 
Nystrom  v.  Clark,  27  Utah  186. 

The  Constitutional  Abolishment  of  a  District 
will  have  the  effect  of  abolishing  the  office  of 
justice  of  the  peace  thereof.  Grainger  County 
v.  State,  in  Tenn.  234. 

2.  Conferring  Jurisdiction  on  Mayor  or  City 
Court.  —  Heller  v.  Clarke,  121  Wis.  71  ;  Shaffel 
v.  State,  97  Wis.  377. 

Conferring  Jurisdiction  on  Town  Clerk.  — 
Baltimore,  etc.,  R.  Co.  v.  Whiting,  161  Ind. 
228. 

3.  Legislation  Altering  Jurisdiction  Is  Void.  — 

Trogman  v.  Grover,  109  Wis.  393. 

6.  Changing  Term  of  Office.  —  Trogman  v. 
Grover,  109  Wis.  393. 

17.  1.  Jurisdiction  Purely  Statutory  —  Eng- 
land.—  Polley  v.  Fordham,  91  L.  T.  N.  S. 
525- 

Alabama.  —  Hall  v.  State,  130  Ala.  139. 
Colorado.  —  Brewer  v.  Mock,  14  Colo.  App. 
454- 


Delaware.  —  Lewis  v.  White,  4  Penn.  (Del.) 
288. 

Georgia.  —  Ormond  v.  Ball,  120  Ga.  916; 
Scoville  v.  Varner,  121  Ga.  669. 

Illinois.  —  Garrett  v.  Murphy,  102  111.  App. 
65. 

Indiana.  —  Davis  v.  Osborn,  156  Ind.  86; 
Davis  v.  Bickel,  25  Ind.  App.  378. 

Kansas.  —  Sims  v.  Kennedy,  67  Kan.  383, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  17;  H.  Parker  Grain  Co.  v.  Chicago,  etc., 
R.  Co.,  70  Kan.  168;  Vincent  v.  Donnell,  10 
Kan.  App.  554. 

Kentucky. — -Stephens  v.  Wilson,  115  Ky.  27. 

Maryland.  —  State  v.  Chaney,  93  Md.  71. 

Missouri.  —  Carr  v.  Pennsylvania  R.  Co.,  108 
Mo.  App.  388;  Dennis  v.  Bailey,  104  Mo.  App. 
638 ;  Brownfield  v.  Thompson,  96  Mo.  App. 
340  ;  Heimberger  v.  Harrison,  83  Mo.  App.  544. 

Montana. —  State  v.  Justice  Ct.,  31  Mont. 
258;  Oppenheimer  v.  Regan,  32  Mont.  no. 

Nebraska.  —  Armstrong  v.  Mayer,  60  Neb. 
423- 

North  Carolina. — •  Pasterfield  v.  Sawyer,  133 
N.  Car.  42. 

North  Dakota.  —  Phelps  v.  McCollam,  10  N. 
Dak.  536. 

Ohio.  —  Collins  v.  Parker,  63  Ohio  St.  16. 

Oklahoma.  —  Rhyne  v.  Manchester  Assur. 
Co.,  14  Okla.  555  ;  Hobbs  v.  German-American 
Doctors,  14  Okla.  236. 

Oregon.  —  Pierce  v.  Rock  Creek  Min.  Co.,  37 
Oregon  342. 

Pennsylvania.  —  Merritt  v.  Whitlock,  200 
Pa.  St.  50 ;  Com.  v.  May,  24  Pa.  Co.  Ct.  546 ; 
Ferriday  v.  Reinbold,  8  Pa.  Dist.  637  ;  Murry  v. 
Besore,  16  Lane.  L.  Rev.  374;  Ketchledge  v. 
Wyoming  County,  24  Pa.  Co.  Ct.  7. 

Texas.  —  Stacks  v.  Simmons,  (Tex.  Civ.  App. 
1900)  58  S.  W.  Rep.  958. 

Vermont.  —  State  v.  Wilson,  74  Vt.  323. 

Washington.  —  State  v.  Schaffer,  31  Wash. 
305- 

West  Virginia.  —  Joseph  Speidel  Grocery  Co. 
v.  Warder,  56  W.  Va.  602. 

Wisconsin. — -Heller  v.  Clarke,  121  Wis.  71; 
Griswold  v.  Nichols,  in  Wis.  344;  State  v. 
Childs,  109  Wis.  233  ;  Marlin  v.  Eastman,  109 
Wis.  286  :  Shaffel  v.  State,  97  Wis.  377. 

Reducing  Charge  of  Unlawful  "Wounding  to  One 
of  Common  Assault.  — Justices  of  the  peace  have 
no  power  on  a  preliminary  investigation  before 
them  of  a  charge  of  unlawfully  wounding,  to 
reduce  the  charge  to  one  of  common  assault, 
over  which  they  would  have  summary  jurisdic- 
tion. Reg.  v.  Lee,  2  Can.  Crim.  Cas.  (Ont.) 
233. 

3.  Jurisdiction  Not  Implied.  —  Sims  v.  Ken- 
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1  7.     3.  Jurisdiction  by  Consent  —  Jurisdiction  by  Consent  Outside  of  County  or  Town. 

—  See  note  6. 

18.    4.  Concurrent  Jurisdiction  of  Other  Courts  —  a.  In  Civil  Cases  — 

When  Jurisdiction  Concurrent.  —  See  note  I . 

Exclusive  Jurisdiction.  —  See  note  3. 

b.  IN    CRIMINAL   CASES  —  Concurrent   Jurisdiction   of  Other  Courts.  —  See 


note  5. 

19.  See  note  1. 
6.  Jurisdiction  as  Dependent 

TRACTS.  —  See  note  6. 

20.  Breach  of  Contract  —  Actions  Ex  Delicto 
Action  on  the  Case.  —  See  note  J. 

21.  b.  Bonds.  —  See  notes  1,  2,  3. 

22.  c.  Penalties  Imposed  by  Statute.  —  See  notes  1,  2. 

d.  TORTS  —  (i)  Jurisdiction    Limited — Reasons    for  Withholding 
diction  of  Torts.  —  See  notes  5»  7- 

23.  (2)  Injuries  to  Person  and  Reputation.  —  See  note  1. 

24.  e.  Actions  Involving  Title  to  Real  Estate.  —  See  notes  3,  4. 


on  Nature  of  Subject-matter  —  a.  Con- 
Damagei.  —  See  note  6. 

:e  notes  I,  2. 

Juris- 


nedy,  67  Kan.  383,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  17;  Kuker  v.  Bein- 
dorfT,  63  Neb.  91  ;  Crate  v.  Pettepher,  112  Wis. 
252- 

Statutes  Strictly  Construed.  —  State  v.  Chaney, 
93  Md.  71. 

17.  6.  Porter  v.  Welsh.  117  Iowa  144. 

18.  1.  Jurisdiction  Concurrent  with  Other 
Courts.  —  Sullivan  v.  Johnston,  10  Pa.  Dist. 
73  ;  Timmony  v.  Salt  Lake  City,  28  Utah  302. 

3.  Exclusive  Jurisdiction.  —  Armstrong  v. 
Mayer,  60  Neb.  423.  See  also  Timmony  v. 
Salt  Lake  City,  28  Utah  302. 

5.  Jurisdiction  Concurrent  with  District  Court. 
—  Davis  v.  State,  141  Ala.  84. 

Jurisdiction  Concurrent  with  Circuit  Court.  — 
Drake  v.  State,  68  Ala.  510. 

19.  1.  Justices  of  Peace  with  Exclusive  Juris- 
diction. — -  State  v .  Holcomb,  63  S.  Car.  22 ; 
Ex  p.  Brown,  43  Tex.  Crim.  45. 

6.  Contracts.  —  Katch  v.  Benton  Coal  Co.,  19 
Pa.  Super.  Ct.  476;  Murphy  v.  Thall,  17  Pa. 
Super.  Ct.  500  ;  Richmond  v.  Henderson,  48  W. 
Va.  389. 

Claim  to  Property  Levied  on.  —  A  justice's 
court  has  jurisdiction  of  a  claim  interposed  to 
a  levy  upon  personalty  under  an  execution  is- 
sued from  such  court.  Everett  v.  Brown,  117 
Ga.  342. 

20.  6.  Breach  of  Contract  —  Unliquidated 
Damages.  —  Gruell  v.  Clark,  4  Penn.  (Del.) 
321  ;  Croskey  v.  Wallace,  22  Pa.  Super.  Ct.  112. 

Failure  to  Deliver  Goods  —  Common  Carrier.  — 
Wilkes-Barre  Bottling  Works  v.  Lehigh  Valley 
R.  Co.,  10  Kulp  (Pa.)  218. 

7.  Action  on  the  Case  —  Pennsylvania.  — 
Stambaugh  v.  Raker,  10  Pa.  Dist.  70  ;  Metzger 
v.  Jackson,  16  Mont.  Co.  Rep.  (Pa.)  180.  See 
also  Gingrich  v.  Sheaffcr,  18  Lane.  L.  Rev.  153. 

21.  1.  Ohio  —  Official  Bond.  —  A  justice  of 
the  peace  has  no  jurisdiction  of  an  action  on 
the  official  bond  of  a  defaulting  justice  against 
him  and  his  sureties.  Collins  v.  Parker,  63 
Ohio  St.  16. 

2.  Jurisdiction  Determined  from  Amount  of 
Damages  Claimed.  H.-u'I  r.  Tunstall,  21  Tex. 
Civ.  App.  593. 

3.  Jurisdiction  Determined   from   Amount  of 


Penalty.  —  Richland  Tp.  v.  Cliff,  131  Mich. 
628. 

22.  1.  Jurisdiction  to  Enforce  Statutory  Pen- 
alties. —  Dwyer  v.  Smelter  City  State  Bank,  30 
Colo.  315;  Herman  v.  Highway  Com'rs,  197  111. 
94;  McQuade  v.  Manchester,  70  N.  H.  576; 
Stokes  v.  Schlacter,  66  N.  J.  L.  247  ;  State  v. 
Childs,  109  Wis.  233. 

2.  Action  of  Debt. —  Dwyer  v.  Smelter  City 
State  Bank,  30  Colo.  315  ;  State  v.  Trilling, 
(Tex.  Civ.  App.  1901)  62  S.  W.  Rep.  788. 

5.  No  Jurisdiction  of  Actions  in  Tort.  — 
Gingrich  v.  Schaeffer,  17  Lane.  L.  Rev.  143  ; 
Chandler  v.  Haas,  12  York  Leg.  Rec.  (Pa.)  127. 

7.  Georgia. —  Jordan  v.  Glover,  111  Ga.  806  ; 
McLendon  v.  Griswold.  1 1 1  Ga.  806  ;  Hamer  v. 
White,  no  Ga.  300;  Elson  v.  Saul,  no  Ga. 
299;  Berger  v.  Saul,  109  Ga.  240. 

No  Jurisdiction  of  Action  of  Trover.  —  Mc- 
Henry  v.  Mays,  no  Ga.  299  :  Watson  v.  Pearre, 
no  Ga.  320;  Sing  Wah  v.  Singer,  no  Ga.  299. 

Indiana.  — Justices  of  the  peace  have  juris- 
diction in  actions  of  tort  where  the  sum  claimed 
or  the  value  of  the  property  sought  to  be  recov- 
ered does  not  exceed  two  hundred  dollars. 
Everett  Piano  Co.  z>.  Bash,  31  Ind.  App.  498. 

Missouri.  —  Meyer  v.  Phcenix  Ins.  Co.,  184 
Mo.  481. 

North  Carolina.— Thomas  v.  Cooksey,  130  N. 
Car.  148. 

Oklahoma.  —  A  tort  by  the  taking  of  several 
chattels  at  one  time  cannot  be  split  by  bringing 
separate  suits  so  as  to  give  the  justice's  court 
jurisdiction.    Hesscr  v.  Johnson,  13  Okla.  747. 

Pennsylvania.  —  Murphy  v.  Thall,  17  Pa. 
Super.  Ct.  500;  Gingrich  v.  Sheaffer.  18  Lane. 
L.  Rev.  153  :  Keoshinski  v.  Yinofski.  10  Kulp 
(Pa.)  219;  Gallagher  v.  Kudlich,  10  Kulp  (Pa.) 
220. 

33.  1.  Assault  and  Battery. —  Compare  Cal- 
vert v.  Hendricks,  155  Ind.  5g2. 

2J.  3.  No  Jurisdiction  of  Actions  Involving 
Title  to  Real  Estate  — California.  —  King  v. 
Kutner-Goldstein  Co.,  133  Cal.  65. 

Louisiana.  —  State  v.  Mayer.  52  La.  Ann.  255. 

Michigan.  —  Reynolds  v.  Maynard,  (Mich. 
1904)  100  N.  W.  Rep.  174;  Parkinson  v. 
Moulds,  125  Mich.  325. 
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*2."».    7.  Jurisdiction  as  Dependent  on  Form  of  Action  —  b.  Actions  ON 

ACCOI  NTS  ACCOUNTING       Jurisdiction  of  Balance  of  Account.  —  See  note  4. 
Mutual  Acoounts.  —  Sec  note  5- 

•2<».   d.  Attachment  and  Garnishment.  —  See  note  2. 

e.  Has  I  ARDV  PROCEEDINGS  —  Preliminary  Examinations. —  See  notes  3,  4. 

27.  /.  Contempt.  —  See  note  3. 

g.  Forcible  Entry  and  Detainer.  —  See  notes  5,  8. 


Missouri.  —  Adams  v.  Ellis,  86  Mo.  App.  343  ; 
Coleman  v.  Clark,  80  Mo.  App.  339. 

Nebraska.  —  Holmes  v.  Seaman,  (Neb.  1904) 
101  N.  W.  Rep.  1030,  (Neb.  1904)  300  N.  W. 
Rep.  417;  Dold  v.  Knudsen,  (Neb.  1903)  97 
N.  W.  Rep.  482. 

New  York.  —  Matter  of  Jacquet,  (Surrogate 
Ct.)  40  Misc.  (N.  Y.)  575;  Barnard  v.  Clark, 
(County  CtA  33  Misc.  (N.  Y.)  330;  Wilgus  v. 
W  ilkinson,  50  N.  Y.  App.  Div.  1,  affirmed  167 
N.  Y.  618. 

North  Carolina.  —  Smith  v.  Garris,  131  N. 
Car.  34  ;  Vinson  v.  Knight,  137  N.  Car.  408. 

Ohio.  —  Carlile  v.  Cain,  9  Ohio  Dec.  464; 
Schaupp  v.  Jones,  10  Ohio  Dec.  597,  8  Ohio  N. 
P.  151. 

Pennsylvania.  —  Garrett  v.  Henry,  24  Pa.  Co. 
Ct.  523;  Perhune  v.  Raugh,  10  Kulp  (Pa.)  86. 

Vermont.  —  Heath  v.  Robinson,  75  Vt.  133; 
Sartwell  v.  Sowles.  72  Vt.  270,  82  Am.  St.  Rep. 
943- 

,  Wisconsin.  —  See  Abbott  v.  Cremer,  118  Wis. 
377- 

Does  Not  Apply  to  Criminal  Cases.  —  State  v. 
Holcomb,  63  S.  Car.  22. 

Where  Title  Not  Involved.  —  The  title  to  real 
estate  is  not  involved  in  an  action  by  the  holder 
of  the  legal  title  under  a  sheriff's  deed,  who 
has  never  obtained  possession,  to  recover  the 
rents  paid  by  the  tenant  to  his  landlord,  in 
possession  under  a  tax  deed.  Phoenix  Ins.  Co. 
v.  Hoyt,  (Neb.  1902)  91  N.  W.  Rep.  186. 

An  Action  for  Damages  for  Breach  of  a  Covenant 
in  a  warranty  deed  against  incumbrances  does 
not  involve  title  to  real  estate.  Dafoe  v.  Kep- 
lingcr,  (Neb.  190O  95  N.  W.  Rep.  674. 

Where  the  Freehold  is  Only  Incidentally  In- 
volved a  justice  of  the  peace  has  jurisdiction 
in  an  action  to  recover  a  statutory  penalty. 
Herman  v.  Highway  Com'rs,  197  111.  94. 

24.  4.  Actions  Involving  Possession  Alone.  — 
Armour  Packing  Co.  v.  Howe,  62  Kan.  587; 
Westport  v.  Hauk,  92  Mo.  App.  364  ;  Armstrong 
v.  Mayer,  60  Neb.  423  ;  Pasterfield  v.  Sawyer, 
13.3  N.  Car.  42;  Erie  R.  Co.  v.  Furry.  9  Ohio 
Cir.  Dec.  850,  18  Ohio  Cir.  Ct.  880  ;  Pierce  v. 
Rock  Creek  Gold  Min.  Co.,  37  Oregon  342; 
Renfro  v.  Harris,  28  Tex.  Civ.  App.  58. 

Actions  Between  Landlord  and  Tenant.  —  State 
'•.  Mayer,  52  La.  Ann.  255. 

25.  4.  Balance  of  Account  Is  Amount  in 
Controversy.  —  Froelich  v.  Christie,  115  Wis. 
540. 

5.  New  York. —  Rosenfeld  v.  Marcus,  (Supm. 
Ct.  App.  T.)  36  Misc.  (N.  Y.)  772. 

26.  2.  Jurisdiction  in  Attachment  —  Ala- 
bama.—  Stephens  v.  Cox,  124  Ala.  448. 

Alaska.  —  Moody  v.  Skagway  First  Nat.  Bank. 
1  Alaska  104. 

Arkansas.  —  Davis  v.  Choctaw,  etc.,  R.  Co., 
73  Ark.  120. 

Colorado.  —  Paul  v.  Rooks,  16  Colo.  App.  44. 


Georgia.  —  E.  E.  Forbes  Piano  Co.  v.  Owens, 
120  Ga.  449. 

Idaho. —  Kimball  v.  Raymond,  9  Idaho  176. 

Illinois. — -Garrett  v.  Murphy,  102  111.  App.  65. 

Indiana.  —  Davis  v.  Bickel,  25  Ind.  App.  378. 

Kansas.  —  Sorensen  v.  Wellman,  69  Kan. 
637;  Sims  v.  Kennedy,  67  Kan.  383;  Holyoke 
Envelope  Co.  v.  Heagler,  10  Kan.  App.  572. 

Michigan.  —  Harris  v.  Doyle,  130  Mich.  470; 
Freer  v.  Hamilton,  127  Mich.  381  ;  Grinnell  v. 
Niagara  F.  Ins.  Co.,  127  Mich.  19. 

Missouri.  —  Harris  v.  Meredith,  106  Mo.  App. 
586;  Kansas,  etc.,  Coal  Co.  V.  Adams,  99  Mo. 
App.  474 ;  Brownfield  v.  Thompson,  96  Mo. 
App.  340;  Belshe  v.  Lamp,  91  Mo.  App.  477. 

Nebraska.  —  Westover  v.  Van  Dorn  Iron- 
works Co.,  (Neb.  1903)  97  N.  W.  Rep.  598; 
Rhodes  v.  Samuels,  67  Neb.  1. 

North  Dakota.  —  Searl  v.  Shanks,  9  N.  Dak. 
204. 

Ohio.  —  Squire  v.  Wheeling,  etc.,  R.  Co.,  25 
Ohio  Cir.  Ct.  30 ;  Rogers  v.  Prushansky,  23 
Ohio  Cir.  Ct.  271  ;  Collins  v.  Bingham,  12  Ohio 
Cir.  Dec.  825,  22  Ohio  Cir.  Ct.  533  ;  Watkfhs 
v.  Schlecter,  9  Ohio  Dec.  590,  7  Ohio  N.  P.  42. 

Pennsylvania.  —  Sullivan  v.  Johnston,  10  Pa. 
Dist.  73. 

South  Carolina.  —  Bird  v.  Sullivan,  58  S. 
Car.  50  ;  Burckhalter  v.  Jones,  58  S.  Car.  89. 

Tennessee.  —  Grainger  County  v.  State,  in 
Tenn.  234. 

1  exas.  —  Brandt  v.  Moore,  (Tex.  Civ.  App. 
1902)  65  S.  W.  Rep.  1 1 24;  McFarland  v. 
Wilder,  (Tex.  Civ.  App.  1899)  54  S.  W.  Rep. 

267. 

Wisconsin.  —  Krueger  v.  Cone,  106  Wis.  522. 

3.  Jurisdiction  of  Preliminary  Proceedings  in 
Bastardy.  —  Mooney  v.  People,  96  111.  App. 
622;  State  v.  Chaney,  93  Md.  71  ;  In  re  Walker, 
61  Neb.  803;  Simis  v.  Alwang,  61  N.  Y.  App. 
Div.  426. 

4.  Recognizance    for    Appearance.  —  In  re 

Walker,  61  Neb.  803. 
27.    3.  Power  to  Punish  for  Contempt.  — 

Ormond  v.  Ball,  120  Ga.  916;  Robertson  v. 
Hale,  68  N.  H.  538. 

5.  Jurisdiction  of  Actions  of  Forcible  Entry  and 
Detainer  —  Alabama.  —  Fearn  v.  Beirne,  129 
Ala.  435- 

California.  —  Ivory  v.  Brown,  137  Cal.  603; 
Hohan  v.  Ryan,  130  Cal.  96. 

District  of  Columbia.  —  Brown  v.  Slater,  23 
App.  Cas.  (D.  C.)  St. 

Illinois.  —  Moore  v.  Richardson,  197  111.  437; 
Rehm  v.  Halverson,  107  111.  378. 

Iowa.  —  Herkimer  v.  Keeler,  109  Iowa  680. 

Kansas.  —  Armour  Packing  Co.  v.  Howe,  62 
Kan.  587. 

Missouri.  —  Graham  v.  Conway,  91  Mo.  App. 
391;  Hadley  v.  Bernero,  97  Mo.  App.  314. 

Nebraska.  —  Armstrong  v.  Mayer,  60  Neb. 
423- 
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27.  Limitation  of  Amount  in  Controversy.  - —  See  note  9. 

28.  h.  Replevin.  —  See  note  1. 

/  Set-off,  Counterclaim,  and  Recoupment  —  Nature  and  Amount 

of  Set-off  or  Counterclaim.  —  See  notes  7,  8. 

29.  See  note  1. 

8.  Jurisdiction  as  Dependent  on  Character  of  Parties — a.  Public 
OFFICERS  —  Misconduct  in  Office.  —  See  note  4. 

30.  c.  Corporations.  —  See  notes  6,  8. 
d.  Married  Women.  —  See  note  9. 

31.  9.  Equity  Jurisdiction  —  a.  Jurisdiction  in  Absence  of  Statute 

—  Powers  of  Court  of  Equity  Not  Conferred  on  Justices  of  Peace.  —  See  notes  I,  3,  5>  6. 
Equitable  Defenses  —  Loss  of  Jurisdiction.  —  See  note  9. 


Oklahoma.  —  Anderson  v.  Ferguson,  12  Okla. 
307. 

Oregon. —  McAnish  v.  Grant,  44  Oregon  57; 
Heiney  v.  Heiney,  4.3  Oregon  577. 

South  Dakota.  —  Chicago,  etc.,  R.  Co.  v. 
Nield,  16  S   Dak.  370. 

Texas.  —  Renfro  v.  Harris,  28  Tex.  Civ.  App. 
58;  Stacks  v.  Simmons,  (Tex.  Civ.  App.  1900) 
58  S.  W.  Rep.  958. 

27.  8.  Justices  Having  Jurisdiction  Concurrent 
with  Other  Courts. — •  Fearn  v.  Beirne,  129  Ala. 
435,"  Ivory  v.  Brown,  137  Cal.  003;  Hoban  v. 
Ryan,  130  Cal.  96. 

9.  Jurisdiction  Not  Affected  by  Amount  in  Con- 
troversy. —  Compare  Hoban  v.  Ryan,  130  Cal. 
96. 

2§.  1.  Jurisdiction  in  Replevin  —  Colorado. 
■ —  Robinson  v.  Bonjour,  if>  Colo.  App.  458 ; 
Miller  v.  Graf,  14  Colo.  App.  167. 

Iowa.  —  Rust  v.  Olson,  113  Iowa  571; 
Wedge  wood  v.  Parr,  112  Iowa  514. 

Maryland.  —  Darrell  v.  Biscoe,  94  Md.  684. 

Michigan. —  Barlow  v.  Riker,  (Mich.  1904) 
101  N.  W.  Rep.  820;  Clute  v.  Everhart,  (Mich. 
1904)  100  N.  W.  Rep.  124. 

Mississippi.  —  Ball  v.  Sledge,  82  Miss.  749  ; 
Matthews  v.  Cotton,  83  Miss.  472. 

Missouri.  —  Hopper  v.  Hopper,  84  Mo.  App. 
117;  Dennis  v.  Bailey,  104  Mo.  App.  638. 

Nebraska.  —  Selby  v.  McQuillan,  59  Neb. 
158. 

North  Carolina. —  Pasterfield  v.  Sawyer,  133 
N.  Car.  42. 

South  Carolina.  —  Cromer  v.  Watson,  59  S. 
Car.  488;  Jones  v.  Brown,  57  S.  Car.  14. 

Tennessee.  —  Grainger  County  v.  State,  t  1 1 
Tenn.  234;  Duane  v.  Richardson,  106  Tenn.  80. 

Texas.  —  Hail  v.  Tunstall,  21  Tex.  Civ.  App. 
593- 

Wisconsin.  —  Griswold  v.  Nichols,  11 1  Wis. 
344:  Olson  v.  Peabody,  121  Wis.  675;  Deuster 
v.  Zillmer,  119  Wis.  402. 

7.  Set-off  or  Counterclaim  Must  Be  Within 
Jurisdiction  of  Justice. —  Vidger  v.  Nolin,  ic 
N.  Dak.  353;  Corley  v.  Evans,  69  S.  Car.  520; 
Rrigman  :\  Aultman,  (Tex.  Civ.  App.  1900)  55 
S.  W.  Rep.  509 :  Times  Pub.  Co.  v.  Hill,  36 
Tex.  Civ.  App.  389 ;  Clark  v.  Smith,  29  Tex. 
Civ.  App.  363  ;  Rylic  v.  Flam,  (Tex.  Civ.  App. 
1900)  58  S.  W.  Rep.  51,  (Tex.  Civ.  App.  1904) 
79  S.  W.  Rep.  326;  Smith  v.  Dye,  21  Tex.  Civ. 
App.  662 ;  Williamson  v.  Rodan  Lumber  Co., 
36  Tex.  Civ.  App.  446  ;  Martin  v.  Eastman,  109 
Wis.  286.  See  also  Thompson  v.  Stone,  63 
Kan.  881,  64  Pac.  Rep.  969. 


8.  Martin  v.  Eastman,  109  Wis.  286. 

29.  1.  Corley  v.  Evans,  69  S.  Car.  520. 
Where  an  alleged  overpayment  and  damages 

for  wrongful  sequestration,  claimed  by  the  de- 
fendant, are  separately  within  the  jurisdiction 
of  the  justice,  they  cannot  be  added  in  deter- 
mining the  jurisdiction.  Rhodes  Haverty  Fur- 
niture Co.  v.  Henry,  (Tex.  Civ.  App.  1902)  67 
S.  W.  Rep.  340. 

4.  Misconduct  in  Office.  —  Collins  v.  Parker, 
63  Ohio  St.  16. 

30.  6.  Actions  Against  Corporations.  — 
McLean  v.  Prudential  Ins.  Co.,  130  Mich.  591  ; 
Grinnell  v.  Niagara  F.  Ins.  Co.,  127  Mich.  19; 
Meyer  v.  Phoenix  Ins.  Co.,  184  Mo.  481  ;  Joseph 
Speidel  Grocery  Co.  v.  Warder,  56  W.  Va. 
602. 

8.  Jurisdiction  Allowed.  —  Action  Against 
Countv  Court. — -Taylor  County  Ct.  v.  Holt,  53 
W.  Va.  53^- 

9.  Action  Against  Married  Women.  —  Harvey 
v.  Johnson,  133  N.  Car.  352. 

31.  1.  No  Equity  Jurisdiction- — Colorado. 
— -  Rosengrave  v.  Clelland,  16  Colo.  App.  474, 
citing  17  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  31. 

Indiana.  —  Frankel  v.  Garrard,  160  Ind.  209. 

Iowa.  —  Erret  v.  Pritchard,  121  Iowa  496. 

Missouri.  —  Johnson  v.  Stephens,  107  Mo. 
App.  629 ;  Caffery  v.  Choctaw  Coal,  etc.,  Co., 
95  Mo.  App.  174. 

Montana.  —  Shea  v.  Regan,  29  Mont.  308. 

North  Carolina.  —  Fidelity,  etc.,  Co.  v.  Jor- 
dan, 134  N.  Car.  236;  Harvey  v.  Johnson,  133 
N.  Car.  352;  Patterson  v.  Freeman,  132  N. 
Car.  357. 

South  Carolina.  —  Cromer  v.  Watson,  59  S. 
Car.  488. 

3.  Reformation  of  Instruments.  —  Rosengrave 
v.  Clelland,  16  Colo.  App.  474,  citing  17  Am. 
and  Eng.  Fncyc.  of  Law  (2d  ed.)  31. 

5.  Partnership  Accounting.  —  Thornton  v. 
Barber,  48  N.  Y.  App.  Div  298 ;  Wise  v. 
Wright,  24  Pa.  Co.  Ct.  528,  to  Pa.  Dist.  152. 

Where  No  General  Adjustment  of  partnership 
affairs  is  necessary,  a  justice  court  may  have 
jurisdiction  of  an  action  growing  out  of  part- 
nership transactions.  Erret  v.  Pritchard,  121 
Iowa  406. 

6.  Distribution  of  Trust  Funds.  —  Smith  v. 
Taylor,  34  Ind.  App.  194. 

9.  No  Jurisdiction  Where  an  Equitable  Defense 
Is  Interposed. —  Rosengrave  v.  Clelland,  16  Colo. 
App.  474,  citing  17  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  31. 
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31.  c.  Actions  to  Recover  Taxes  and  Special  Assessments.— 
Sec  note  1 5. 

3*1.    See  note  1. 

e.  Foreclosure  of  Liens  — (i)  No  Jurisdiction  in  Absence  of 

Statute  —  Jurisdiction  Not  Inferred.  —  See  note  4. 

(2)  Statutory  Jurisdiction.  —  See  note  5. 

(3)  Mechanics'  Liens  —  Jurisdiction  to  Foreclose.  —  See  notes  6,  8. 

33.    (4)  Chattel  Mortgages.  —  See  notes  1 ,  2. 

31.    10.  Territorial  Jurisdiction  —  b.  Modern  Statutory  Jurisdiction 

—  (1)  Coextensive  with  County. —  See  notes  2,  3,  4. 

(2)  Coextensive  with  Township  or  City.  —  See  note  6. 

35.  (3)  Process  Served  in  Other  Counties.  —  See  note  1. 

(4)  In  Criminal  Cases — Coextensive  with  Civil  Jurisdiction.  —  See  note  2. 

36.  c.  Location  of  Court  and  Residence.  —  See  notes  i,  2. 

37.  11.  Criminal  Jurisdiction  —  b.  Jurisdiction  as  Derived  from 
Constitutions  and  Statutes.  —  See  note  1. 

Construction  of  Statutes  Relating  to  Jurisdiction.  —  See  note  3. 


31.  15.  Taxes. —  Westport  v.  Hauk,  92  Mo. 
App.  364.  But  see  State  v.  Trilling,  (Tex.  Civ. 
App.  1901)  62  S.  W.  Rep.  788. 

State  Taxes  a  Moneyed  Demand.  —  A  justice 

of  the  peace  has  jurisdiction  of  an  action  to 
recover  state  taxes  on  land,  as  being  a  moneyed 
demand.  Willis  v.  Ruddock  Cypress  Co.,  108 
La.  255. 

Road  Taxes. —  A  justice  of  the  peace  has 
jurisdiction  in  an  action  for  road  taxes.  Cres- 
well  v.  Montgomery,  13  Pa.  Super.  Ct.  87. 

32.  1.  Ordinances  to  Enforce  Taxes. — A 
justice  has  no  jurisdiction  in  an  action  for  the 
recovery  of  a  borough  head  tax  voluntarily  paid 
by  the  plaintiff.  Murry  v.  Besore,  16  Lane.  L. 
Rev.  374. 

4.  Shea  v.  Regan,  29  Mont.  308. 

Taxes  —  Enforcement  of  Liens  on  Real  Estate. 

—  Smith  v.  Carroll,  28  Tex.  Civ.  App.  330. 

5.  Liens  Secured  by  Attachment.  —  On  logs 
and  lumber.    Harris  v.  Doyle,  130  Mich.  470. 

6.  No  Jurisdiction  to  Foreclose  Mechanics'  Lien. 

—  O'Brien  v.  Gooding,  194  111.  466;  Herry  v. 
Benoit,  (Tex.  Civ.  App.  1902)  70  S.  W.  Rep. 
359- 

8.  Jurisdiction  Conferred  by  Statute.  —  Allen 

v.  Glover,  27  Tex.  Civ.  App.  483. 

33.  1.  Value  of  Property.  —  Houston  Ice, 
etc.,  Co.  v.  North  Galveston  Imp.  Co.,  29  Tex. 
Civ.  App.  40  ;  Rhodes  Haverty  Furniture  Co.  v. 
Henry,  (Tex.  Civ.  App.  1902)  67  S.  W.  Rep.  240. 

2.  De  Vaughn  v.  Byrom,  no  Ga.  904. 

34.  2.  Miller  v.  Graf,  14  Colo.  App.  167. 

3.  Jurisdiction  Throughout  State  —  Texas.  — 
Valdez  v.  Cohen,  23  Tex.  Civ.  App.  475. 

4.  Jurisdiction  Throughout  County.  —  Robin- 
son v.  Missouri  Pac.  R.  Co.,  67  Kan.  278 ; 
Meyer  7'.  Phoenix  Ins.  Co.,  184  Mo.  481  ;  Rogers 
v.  Prushansky,  23  Ohio  Cir.  Ct.  271  ;  Baker  v. 
Irvine,  61  S.  Car.  114:  Johnston  v.  Hunter,  50 
W.  Va.  52;  Stanton-Belment  Co.  v.  Case,  47  W. 
Va.  779.  See  also  Grainger  County  v.  State, 
in  Tenn.  234. 

6.  Township  or  Precinct.  —  Lewis  v.  White,  4 
Penn.  (Del.)  288;  Jones  v.  Brown,  57  S.  Car. 
14;  Aspermont  Drug  Co.  v.  J.  W.  Crowdus 
Drug  Co.,  CTex.  Civ.  App.  1904)  80  S.  W.  Rep. 
258  :  Ex  p.  Brown.  43  Tex.  Crim.  45. 

In  Iowa.  — Baily  v.  Birkhofer,  123  Iowa  59; 


Thompson  v.  Thompson,  117  Iowa  65;  Porter 
v.  Welsh,  117  Iowa  144. 

In  Missouri.  —  Warden  v.  Missouri,  etc.,  R. 
Co.,  78  Mo.  App.  664  ;  Ellis  v.  Mississippi  River, 
etc.,  R.  Co.,  89  Mo.  App.  241  ;  Hale  v.  St.  Louis, 
etc.,  R.  Co.,  88  Mo.  App.  567. 

Action  must  be  brought  in  the  township  of 
the  defendant's  residence,  or  any  adjoining 
township,  or  in  that  where  the  plaintiff  resides 
or  the  defendant  may  be  found.  Harris  v. 
Meredith,  106  Mo.  App.  586. 

New  York.  —  People  v.  Miller,  97  N.  Y.  App. 
Div.  35  ;  People  v.  Haskell,  47  N.  Y.  App.  Div. 
225. 

As  to  what  constitutes  an  adjoining  town  see 
People  v.  Miller,  97  N.  Y.  App.  Div.  35. 

Texas.  —  If  there  is  no  qualified  justice  in 
the  county  of  the  defendant's  residence,  suit 
may  be  brought  before  the  nearest  justice.  As- 
permont Drug  Co.  v.  J.  W.  Crowdus  Drug  Co., 
(Tex.  Civ.  App.  1904)  80  S.  W.  Rep.  258. 

35.  1.  Summons  and  Writs  May  Be  Served  in 
Other  Counties. —  Meyer  v.  Phoenix  Ins.  Co.,  184 
Mo.  481  ;  Pierce  v.  Rock  Creek  Gold  Min.  Co., 
37  Oregon  342;  Brown  v.  Brown,  12  S.  Dak. 
21  ;  Joseph  Speidel  Grocery  Co.  v.  Warder,  56 
W.  Va.  602. 

2.  Jurisdiction  Throughout  County.  —  Drake 
v.  State,  68  Ala.  510;  Pritchett  v.  Cox,  154 
Ind.  108;  Ex  p.  Brown,  43  Tex.  Crim.  45. 

36.  1.  Must  Reside  and  Hold  Court  Within 
His  District. —  Mitchell  v.  Galen,  1  Alaska  339; 
State  7;.  Hemsworth,  112  Iowa  1;  Grainger 
County  7'.  State,  in  Tenn.  234:  Briscoe  7'. 
Rich,  20  Utah  349  ;  Johnston  v.  Hunter,  50  W. 
Va.  52,  citing  17  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  36;  Stanton-Belment  Co.  v.  Case.  47 
W.  Va.  77o. 

Utah  —  City  Precinct.  —  A  justice  of  the 
peace  elected  for  a  precinct  within  a  city  may, 
under  statute,  hold  his  court  anywhere  within 
the  city.    Briscoe  v.  Rich,  20  Utah  349. 

2.  May  Act  Judicially  Throughout  County.  — 
Johnston  v.  Hunter,  50  W.  Va.  52.  citing  17 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  36. 

37.  1.  Jurisdiction  by  Constitution. —  State 
v.  Holcomb,  63  S.  Car.  22. 

3.  Statutes  Strictly  Construed.  —  Ex  p.  Dolan, 
128  Cal.  460;  Heller  v.  Clarke,  121  Wis.  71.  ' 
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37.  d.  As  Determined  by  Nature  of  Crime.  —  See  note  8. 

38.  Nature  of  Crime  as  Determined  from  Complaint  and  Evidence.  — -  See  note  I . 

e.  As  Determined  by  Extent  of  Penalty  —  Fine  or  imprisonment. 
—  See  notes  3,  6. 

Test  of  Maximum  Penalty.  —  See  note  8. 

39.  Jurisdiction  to  Fine  Only.  —  See  note  2. 

40.  XII.  Miscellaneous  Duties  and  Powers  —  5.  Power  to  Appoint 
Special  Constable.  —  See  note  4. 

41.  XIII.  Disqualifications  as  Judicial  Officer  — 2.  Interest  in  Suit.  - 
See  notes  1,  2. 

42.  3.  Relationship  to  Either  Party  —  Consanguinity  or  Affinity.  —  See  note  5. 

43.  See  note  2. 

4.  Attorney  or  Agent  for  Either  Party.  —  See  note  3. 

5.  Waiver  of  Disqualification.  —  See  note  7. 

44.  XIV.  Liabilities  —  1.  For  Ministerial  Acts.  —  See  note  2. 

45.  Judicial  Acts  Enumerated.  —  See  notes  4,  7. 
Ministerial  Acts  Enumerated.  —  See  note  I  3. 

46.  2.  For  Judicial  Acts  —  Exemption  from  Civil  Actions  for  Damages.  —  See 
note  2. 

Effect  of  Malice  or  Fraud.  —  See  note  5- 
Mistakes  and  Errors  of  Law.  —  See  note  7. 

47.  Liability  Where  Justice  Acts  Without  Jurisdiction.  —  See  note  IO. 

48.  Error  in  Determining  Jurisdictional  Fact.  —  See  note  4. 


37.  8.  Criminal  Libel,  though  a  misdemeanor, 
is  not  included,  as  the  prosecution  therefor  must 
be  by  indictment.  Wallowa  County  v.  Oakes, 
(Oregon  1904)  78  Pac.  Rep.  892. 

3§.  1.  Determined  from  Allegations  in  Com- 
plaint. —  People  v.  State  Reformatory,  (Supm. 
Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  233,  241,  243, 
ufhrmed  80  N.  Y.  App.  Div.  448. 

3.  Fine  Not  Exceeding  Certain  Amount.  — 
Pritchett  v.  Cox,  154  Ind.  108;  Ex  p.  Brown, 
43  Tex.  Crim.  45. 

6.  Fine  or  Imprisonment. —  State  v.  Holcomb, 
63  S.  Car.  22. 

8.  State  v.  Babcock,  112  Iowa  250. 

39.  2.  Pritchett  v.  Cox,  154  Ind.  108. 

40.  4.  Power  to  Appoint  Special  Constables.  — 
Brewer  v.  Mock,  14  Colo.  App.  454  ;  Mysenburg 
V.  Leisure,  63  Neb.  239 ;  People  v.  Hoehstim, 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  562; 
Cromer  v.  Watson,  59  S.  Car.  488. 

41.  1.  Where  Justice  Is  a  Party,  He  Has  No 
Jurisdiction.  —  Harrison  v.  I.okey,  26  Tex.  Civ. 
App.  404. 

2.  Ex  p.  Fedderwitz,  130  Cal.  xviii,  62  Pac. 
Rep.  935- 

42.  5.  Relationship  to  Party.  —  Savage  v. 
Oliver,  1 10  Ga.  636. 

43.  2.  Within  Fourth  Degree.  —  Savapc  v. 
Oliver,  110  Ga.  636;  Walters  v.  Wiley.  (Neb. 
1901)  95  N.  W.  Rep.  486. 

3.  Acting  as  Attorney  for  Either  Party  in  Other 
Proceedings.  —  Harrison  v.  I.okey,  26  Tex.  Civ. 
App.  404. 

Justice   Acting   as   Collection   Agent.  —  See 

Wagner  v.  Hoffman.  10  Pa.  Super.  Ct.  414. 

7.  Objection  Waived  if  Not  Made  at  Trial.  — 
People  v.  Kuney,  (Mich.  1904)  too  N.  W.  Rep. 
?96.  See  also  Wagner  v.  Hoffman.  19  Pa. 
Super.  Ct.  i  r4. 

44.  2.  Failure  to  Perform  Ministerial  Act.  — 
Collins  v.  Pr.rker,  63  Ohio  St.  16. 

3,Supp  E,  of  L.—  58  0,13 


45.  4.  Granting  or  Refusing  Appeal.  —  Froh- 
lichstein  v.  Jordan,  138  Ala.  310. 

7.  Taxing  Costs.  —  Henning  v.  Martin,  13  Pa. 
Super.  Ct.  540. 

13.  Issuing  Execution.  —  See  Frohlichstein  v. 
Jordan,  138  Ala.  310. 

46.  2.  No  Liability  for  Judicial  Acts  — 
Connecticut.  —  McVeigh  v.  Ripley,  77  Conn. 
136. 

Kansas.  —  Sorensen  v.  Wellman,  69  Kan. 
637,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  46. 

Kentucky. —  Dixon  v.  Cooper,  109  Ky.  29. 
Michigan.  —  Gardner  v.  Couch,  (Mich.  1904) 
100  N.  W.  Rep.  673,  101  N.  W.  Rep.  802. 

New  Hampshire. — -Robertson  v.  Hale,  68  N. 
H.  538. 

New  York.  —  People  v.  Jerome,  (Supm.  Ct. 
Spec.  T.)  36  Misc.  (N.  Y.)  256. 

South  Dakota.  —  Smith  v.  Jones,  16  S.  Dak. 
337- 

Corrupt  Falsification  of  His  Record  renders  a 
justice  of  the  peace  liable  both  civilly  and 
criminally.  Reddish  v.  Shaw,  in  III.  App. 
337- 

Negligence.  —  A  justice  of  the  peace  is  not 
liable  for  negligence  in  the  performance  of  bis 
official  duties.  McGuckin  v.  Wilkins,  75  N.  Y. 
App.  Div.  167. 

5.  Sorensen  v.  Wellman,  69  Kan.  637,  citing 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  46; 
Dixon  v.  Cooper,  toq  Ky.  29. 

7.  No  Liability  for  Errors  of  Law.  —  Dixon  v. 
Cooper,  1 09  Ky.  29. 

47.  10.  No  Jurisdiction  —  Justice  Liable  for 
Void  Proceedings.  —  Mitchell  v.  Galen,  1  Alaska 
339;  Stacks  v.  Simmons,  (Tex.  Civ.  App.  1900) 
58  S.  W.  Rep.  958;  State  v.  Allen,  48  W.  Va. 
154.  86  Am.  St.  Rep.  20:  Heller  v.  Clarke  121 
Wis.  71. 

4§.    4.  Liable  for  Error  in  Determining  Juris- 


JUSTICES  OF  THE  PEACE. 


Vol.  XVIII, 


1  8,    3.  Of  Sureties  on  Official  Bond  —  Conditions  of  Bond.  —  See  note  7. 

Liability  of  Sureties  for  Ministerial  Acts.  —  See  note  IO. 
Monoy  Collected  on  Void  Judgment. —  See  note  J. 

•IO.    4.  Criminal  Liability.  —  See  note  4. 

XV.  Absence  or  Disability  of  Justice  —  substitute  Justice.  —  See 

note  6. 

.» 1 .    XVI.  Compensation.  —  See  note  1 . 

Where  No  Costs   Are  Allowed  by  Law  —  Services  Without  Compensation.  —  See 

note  2. 

52.    XVII.  Term  of  Office  —  2.  As  Fixed  by  Constitutions  and  Statutes.  — 

See  notes  7,  8,  9,  10. 

3.  Right  to  Hold  Over.  —  See  note  12. 
«5it.    4.  Vacancy  —  How  Occasioned.  —  See  notes  I,  2,  3,  4,  5,  7. 
Failure  to  Elect  Successor.  —  See  note  9. 


dictional  Fact.  —  See    Murfina    v.    Sauve,  19 

Quebec  Super.  Ct.  51. 

48.  7.  Conditions  of  Bond.  —  Crosthwait  v. 
Pitts.  139  Ala.  421. 

10.  Sureties  Are  Liable  —  For  a  False  Certifi- 
cate of  Acknowledgment  of  a  mortgage  by  the 
wife  of  the  mortgagor.  Crosthwait  v.  Pitts,  139 
Ala.  421. 

For  Money  Collected  in  Official  Capacity  and 
not  paid  over.  See  Collins  v.  Parker,  63  Ohio 
St.  16. 

For  Destruction  of  Property  instead  of  seiz- 
ing it  and  holding  it  as  security  for  a  debt  sued 
for,  and  for  imprisoning  the  debtor.  Ramsey 
v.  Burns,  27  Mont.  154. 

49.  7.  No  Liability  for  Money  Collected  Un- 
lawfully.—  Snyder  v.  Gross,  (Neb.  1903)  95  N. 
W.  Rep.  636. 

50.  4.  Falsification  of  Record.  —  Reddish  v. 
Shaw,  in  111.  App.  337. 

Failure  to  Make  a  Return  will  not  render  a 
justice  indictable  where  the  duty  is  not  imposed 
by  statute.    Green  v.  State,  42  Tex.  Crim.  549. 

6.  Absence  of  Justice.  ■ —  Grainger  County  v. 
State,  in  Tenn.  234. 

A  Justice  Acting  in  the  Illness  or  Absence  or  at 
the  Request  of  a  Police  Magistrate  Should  Be  Des- 
ignated as  So  Acting,  in  warrants  or  other  process, 
otherwise  the  latter  will  be  invalid.  Reg.  v. 
Lyons,  2  Can.  Crim.  Cas.  (Ont.)  218. 

51.  1.  Fees  and  Costs  of  Justices  of  Peace  — 
Construction  of  Statutes  —  Arizona.  —  Maricopa 
County  v.  Burnett,  (Ariz.  1903)  71  Pac.  Rep.  908. 

California.  —  McCauley  v.  Culbert,  144  Cal. 
276;  Tucker  v.  Barnum,  144  Cal.  266;  Burce 
i.  Jack,  135  Cal.  535- 

Georgia.  —  McMichael  v.  Southern  R.  Co., 
1 1 7  Ga.  518. 

Idaho.  —  Kimball  v.  Raymond,  9  Idaho  176. 

Illinois.  —  Smith  v.  McCandless,  101  111.  App. 
143- 

Louisiana.  —  State  v.  Foster,  109  La.  587. 
Maryland.  —  Herbert  v.  Baltimore  County,  97 

Md.  639. 

Michigan.  —  Hutchinson  v.  Ionia  County,  130 

Mich.  62. 

Nebraska.  —  Courier  Printing,  etc.,  Co.  v. 
I-eese,  65  Neb.  581 ;  Stewart  v.  Doering,  64 

Neb.  298. 

New  Jersey.  —  Nowrey  v.  Ivins,  68  N.  J.  L. 

203. 

New  York.  —  Riley  v.  Pagan,  44  N.  Y.  App. 
Div.  16. 


Oregon.  —  Wallowa  County  v.  Oakes,  (Ore- 
gon 1904)  78  Pac.  Rep.  892. 

Pennsylvania.  —  Kelly's  Impeachment,  17  Pa. 
Super.  Ct.  344;  Henning  v.  Martin,  13  Pa. 
Super.  Ct.  540. 

Utah.  — ■  Timmony  v.  Salt  Lake  City,  28  Utah 
302. 

Vermont.  —  Fay  v.  Barber,  72  Vt.  55. 

West  Virginia.  —  Gillespy  v.  Ohio  County, 
48  W.  Va.  269. 

2.  Statutes  Strictly  Construed. — State  v.  Foster, 
109  La.  587  ;  Courier  Printing,  etc.,  Co.  v.  Leese. 
65  Neb.  581  ;  Fay  v.  Barber,  72  Vt.  55. 

52.  7.  Commencement  and  Duration  of  Term. 
—  People  v.  Cobb,  133  Cal.  74;  People  v.  Kent, 
83  N.  Y.  App.  Div.  SS4  ;  People  v.  Treacy,  46 
N.  Y.  App.  Div.  216;  Deuster  v.  Zillmer,  119 
Wis.  402. 

8.  People  v.  Treacy,  46  N.  Y.  App.  Div.  216. 

9.  Shortening  Term.  —  People  v.  Treacy,  46. 
N.  Y.  App.  Div.  216. 

10.  Act  Extending  Term  of  Office.  —  People  v. 
Cobb,  133  Cal.  74. 

12.  Holding  Over.  —  Kaufman  v.  People,  185 
111.  113;  People  v.  Kent,  83  N.  Y.  App.  Div. 
554.  See  also  Deuster  v.  Zillmer,  119  Wis. 
402. 

A  justice  was  held  not  entitled  to  hold  over 
where  a  successor  was  elected  but  failed  to 
qualify.  Campbell  v.  Dotson,  in  Ky.  125: 
Olmstead  v.  Augustus,  112  Ky.  365,  where  the 
successor  died  after  h;s  election  but  before 
qualification. 

53.  1.  Acceptance  of  Incompatible  Office.  — 
See  De  Zui  v.  Provost,  99  N.  Y.  App.  Div.  \ 

2.  Failure  to  Qualify.  —  B.irnett  v.  Hart.  1  12 
Ky.  728;  Campbell  v.  Dotson,  m  Ky.  125. 

3.  Change  of  Boundary  Line.  — Grainger  County 
v.  St;ite,  111  Tenn.  234;  State  v.  Akin.  112 
Tenn.  603  ;  Nystrom  v.  Clark,  27  Utah  186. 

Abolishment  of  the  Precinct.  —  State  v.  Sawyer, 
139  Ala.  138. 

By  Abolishing  Two  Townships  and  Cresting  a 
New  Township  including  their  territory  a  va- 
cancy may  be  created.  Proulx  -\  Graves,  143 
Cal.  243. 

4.  Abandonment  of  Office.  —  Grainger  County 
v.  State,  in  Tenn.  234. 

5.  Resignation.  —  See  De  Zur  v.  Provost.  99 
N.  Y.  App.  Div.  14. 

7.  Death  of  Incumbent. — Olmstead  v.  Augustus, 
112  Ky.  365- 
9.  Tie  Vote -  Justice  Holds  Over.  —  See  Deu»ter 
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53. 
54. 


Absence  from  State.  — ■  See  note  I  I. 

5.  Appointment  to  Fill  Vacancy.  —  See  notes  12,  13. 

XVIII.  REMOVAL  —  The  Causes  for  Removal.  —  See  note  4. 

JUSTIFIABLE  HOMICIDE.  —  See  note  1. 
[KEEL.  —  See  note  3a.] 
KEEP,  KEEPER,  ETC.  —  See  notes  1,  2. 
KICKING  CARS.  —  See  note  7. 


55. 

56. 
59. 

v.  Zillmer,  119  Wis.  402.  But  see  Keller  v. 
Hoflman,  17  Lane.  L.  Rev.  238. 

53.  11.  Absence  from  District.  —  State  v. 
Hemsworth,  112  Iowa  1;  Keeley  Institute  v. 
Riggs.  (Neb.  1904)  99  N.  W   Rep.  833. 

12.  Until  Next  Election.  —  Traynor  v.  Beck- 
ham, 116  Ky.  27;  Olmstead  v.  Augustus,  112 
Ky.  365;  Daugherty  v.  Arnold,  no  Ky.  1, 
Keller  v.  Hoffman,  17  Lane.  L.  Rev.  238. 

13.  By  County  Commissioners.  —  People  v. 
Cobb,  133  Cal.  74;  Campbell  v.  Dotson,  in 
Ky.  125. 

Tennessee  —  By  Special  Election.  — ■  State  v. 
Allen,  (Tenn.  Ch.  1900)  57  S.  W.  Rep.  182. 

54.  4.  Violation  of  Election  Law.  —  Matter 
of  Harris,  64  N.  Y.  App.  Div.  623. 

55.  1.  Palmour  v.  State,  116  Ga.  269; 
Lane  v.  State,  44  Fla.  105;  State  v.  Yokum,  11 
S.  Dak.  544. 

3<7.  Keel  Distinguished  from  Keelson  —  Patent 


Law.  —  See  Stetson  v.  Herreshoff  Mfg.  Co., 
113  Fed.  Rep.  952. 
56.     1.   Keep  the  Old    Stock  Good.  —  See 

Turnbow  v.  Beckstead,  25  Utah  468. 

Keeping  Disorderly  House  —  Continuous  Offense. 
—  In  Rex  v.  Keeping,  34  Nova  Scotia  442,  it 
was  held  that  a  continuous  offense  was  indi- 
cated by  a  charge  against  the  defendant  as  being 
"  the  keeper  of  a  disorderly  house." 

2.  State  v.  Rozum,  8  N.  Dak.  548. 

Prohibiting  the  "  Keeping  "  of  Hazardous  Arti- 
cles on  Insured  Premises.  —  Springfield  F.  &  M. 
Ins.  Co.  v.  Wade,  95  Tex.  598. 

Keep  as  a  Synonym  of  Retain.  —  See  Deans  v. 
Gay,  132  N.  Car.  227. 

Keeping  a  Dog  —  Liability  for  Damages.  — 
Jenkinson  v.  Coggins,  123  Mich.  7;  Phimmer  v. 
Ricker,  71  Vt.  1 14. 

59.  7.  Kicking  Cars.  —  See  Gulf,  etc.,  R. 
Co.  v.  Holland,  27  Tex.  Civ.  App.  397. 


KIDNAPPING. 

60.  I.  Definition.  —  See  note  3. 

61.  II.  The  Constituent  Elements —  2.  Want  of  Consent.  —  See  note  4. 
63.    4.  The  Unlawful  Taking  Away  —  b.  Under  Statutes  Defining 

the  Offense  —  (3)  Intent  to  Conceal  from  Parent  or  to  Steal  from  Child. — 
See  note  1. 


64.  KIND.  —  See  note  1. 

65.  [KITING  CHECKS.  —  See  note  2a.'] 

KNOW  —  KNOWING  —  KNOWINGLY.  —  See  note  6. 

68.  KNOWLEDGE.  —  See  notes  I,  3. 

69.  KNOWN.  —  See  note  2. 

7 1 .    LABOR  —  LABORER.  —  See  notes  2,  4. 


CO.    3.  Kidnapping  for  the  Purpose  of  Securing 

a  Ransom  is  made  a  crime  in  lozva  by  statute. 
Under  this  statute  it  is  immaterial  how  long 
the  person  kidnapped  is  detained.  State  v. 
Lcuth,  Clowa  100O  103  N.  W.  Rep.  345. 

f>S  .  4.  Child  of  Tender  Years  Incapable  of  Giv- 
ing Consent.  —  State  v.  Rhnades,  29  Wash.  61. 

Under  Georgia  Code.  —  Sutton  v.  State,  122  Ga. 
159,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  61. 

1.  The  Offense  May  Be  Committed  by  a 
Parent  in  Kansas  if  the  legal  custody  of  the 
child  is  in  another.    In  re  Peck,  66  Kan.  693. 

64.  1.  Kind  Construed  to  Mean  Kin.  —  When 
used  in  the  expression  "all  my  blood  leind." 
Lusby  v.  Cobb,  80  Miss.  715. 

65.  2a.  As  to  What  Constitutes  Kiting  Checks 


see  Johnson  v.  Levy,  109  La.  1036;  Wood  v. 
American  Nat.  Bank,  100  Va.  306. 

6.  Guilty  Knowledge.  —  State  v.  McBarron, 
66  N.  J.  L.  680. 

<i§.  1.  Knowledge  and  Belief.  —  Ohio  Valley 
Coffin  Co.  v.  Goble,  28  Ind.  App.  362. 

Information.  —  Downing  North  Denver  Land 
Co.  v.  Burns,  30  Colo.  283. 

3.  Knowledge  and  Notice.  —  Merrill  v.  Pacific 
Transfer  Co.,  131  Cal.  582;  Kirkham  v.  Moore. 
30  Ind.  App.  549. 

<»f>„  2.  Known  Course  of  a  Stream.  —  Medano 
Ditch  Co.  v.  Adams,  29  Colo.  317;  Miller  v. 
Black  Rock  Springs  Imp.  Co.,  99  Va.  747. 

71.  2.  Other  Definitions. — -Dixon  v.  People, 
168  111.  179. 

4.  Krebs  v.  Nicholson,  1  18  Iowa  134  ;  State  v. 
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79,    See  notes  i,  2. 

Land.  108  La.  514,  citing  r8  Am.  and  Eng. 
Encyc.  OF  Law  (2d  ed.)  71;  Meands  v.  Park, 
95  Mo.  527  ,  Kansas  City  v.  McDonald,  80  Mo. 
App.  444;  Moore  v.  American  Industrial  Co., 
138  N.  Car.  304. 

Laborer  and  Employee  Used  Synonymously.  — 
Cochran  v.  A.  S.  Baker  Co.,  (Supm.  Ct.  Spec. 
T.)  30  Misc.  (N.  Y.)  48;  Farmer  v.  St.  Croix 
Powder  Co.,  117  Wis.  76. 

One  Who  Traveled  with  a  Stallion  Used  for 
Breeding  Purposes  is  a  laborer  within  an  ex- 
emption from  execution  statute.  Krebs  v. 
Nicholson,  118  Icwa  134. 

7*2.  1.  Terms  Labor  and  Laborer  Confined  to 
Manual  Labor.  —  Kline  v.  Russell,  1 13  Ga.  1085  ; 
Stuart  v.  Poole,  112  Ga.  8:8;  Meands  v.  Park, 
95  Me.  527  ;  Moore  v.  American  Industrial  Co., 
138  N.  Car.  304. 

2.  A  Bartender  vho  also  keeps  books  as  a  part 
of  his  duties  is  a  laborer  and  entitled  to  a  lien 
for  wages.    Lowenstein  v.  Meyer,  114  Ga.  709. 

Business  and  Labor.  —  See  Moore  v.  American 
Industrial  Co.,  138  N.  Car.  304. 

A  Chinese  Prostitute  is  a  Chinese  laborer 
within  the  Exclusion  Act.  Lee  Ah  Yin  v.  U. 
S.,  (C.  C.  A.)  116  Fed.  Rep.  614. 

Clerk  or  Bookkeeper.  —  A  bookkeeper  held  not 


a  laborer  under  an  act  giving  preference  to 
laborers'  wages  of  insolvent  corporation. 
Cochran  v.  A.  S.  Baker  Co.,  (Supm.  Ct.  Spec. 
T.)  30  Misc.  (N.  Y.)  48. 

Conductor  of  Street  Railroad  a  laborer  within 
a  garnishment  statute.  Stuart  v.  Poole,  112  Ga. 
818. 

Contract  Not  Labor.  —  Holden  v.  O'Brien,  86 

Minn.  297. 

Contractor  Not  a  Laborer  —  Garnishment.  — 

Pike  v.  Sutton,  115  Ga.  688;  Stuart  v.  Poole, 
112  Ga.  818. 

Same  —  Teamster.  — ■  Fidelity,  etc.,  Co.  v.  Park- 
inson, (Neb.  1903)  94  N.  W.  Rep.  320. 

Same  —  Same  —  Logging.  —  Littlefield  v.  Mor- 
rill, 97  Me.  505. 

Dancer  and  Contortionist  not  a  laborer. 
Wirth  v.  Calhoun,  64  Neb.  316. 

Engineer.  —  State  v.  Land,  108  La.  512  (loco- 
motive engineer)  ;  Gulf,  etc.,  R.  Co.  v.  Berry, 
31  Tex.  Civ.  App.  408  (civil  engineer). 

Foreman.  —  Meands  v.  Park,  95  Me.  527. 

Lawyer.  —  Latta  v.  Lonsdale,  (C.  C.  A.)  107 
Fed.  Rep.  585. 

Superintendent  — ■  Superintendent  Not  a  La- 
borer.—  Moore  v.  American  Industrial  Co.,  138 
N.  Car.  304. 


LABOR  COMBINATIONS. 

By  John  Simpson. 

81.  II.  Eight  of  Laborers  to  Combine,  and  Legal  Effect  of  Combina- 
tion —  1.  Criminality  of  Combination  —  The  Authority  of  This  Case  Has  Been  Questioned. 

—  See  note  4. 

82.  2.  Combination  as  an  Element  of  Civil  Damage.  —  See  note  2. 

III.  Legality  of  Objects  of  Labor  Combinations  —  1.  Lawfulness  of 

Coercion  in  General  —  Coercion  by  Combination  Unlawful.  —  See  notes  4,  5- 

84.    2.  Compelling  Advance  in  Wages  —  Labor  Unions  Excepted.  —  See  note  1. 
3.  Strengthening  Union  by  Compelling  Workmen  to  Join.  —  See  notes 

2,  3.  4- 

81.  4.  Combination  Not  Criminal  Per  Se. — 

National  Protective  Assoc.  v.  Cumming,  170  N. 
Y.  315,  88  Am.  St.  Rep.  648;  Foster  v.  Retail 
Clerks'  International  Protective  Assoc.,  (Supm. 
Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  48;  State  v. 
Van  Pelt,  136  N.  Car.  633. 

82.  2.  Combination  No  Element  of  Tort.  — 
National  Protective  Assoc.  v.  Cumming,  170 
N.  Y.  315,  88  Am.  St.  Rep.  648;  State  v.  Van 
Pelt,  136  N.  Car.  633.  Compare  Quinn  v. 
Leathern,  (1901)  A.  C.  495. 

4.  Coercion  by  Combination  Criminal.  — ■  U.  S. 
v.  Weber,  114  Fed.  Rep.  950;  State  v.  Stock- 
ford,  77  Conn.  227,  107  Am.  St.  Rep.  28 ;  Erd- 
man v.  Mitchell,  207  Pa.  St.  79. 

5.  Business  Is  Property.  —  U.  S.  v.  Hagsrerty, 
n6  Fed.  Rep.  510;  Reinecke  Coal  Min.  Co.  v. 
Wood,  112  Fed.  Rep.  477;  Frank  v.  Herold,  63 
N.  J.  Eq.  443. 

84.  1.  Labor  Combinations  Not  Opposed  to 
Public  Policy. —  Wabash  R.  Co.  v.  Hanahan,  121 
Fed.  Rep.  563 :  State  v.  Stockford,  77  Conn. 
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227,  107  Am.  St.  Rep.  28;  Martin  v.  McFall, 
65  N.  J.  Eq.  91.  See  also  U.  S.  v.  Moore,  129 
Fed.  Rep.  630. 

In  Pennsylvania  the  right  of  laborers  to  join 
unions  and  refuse  to  work  has  been  recognized 
by  statute,  Act  May  8,  1869,  and  Act  June  14, 
1872.  Flaccus  v.  Smith,  199  Pa.  St.  128,  85 
Am.  St.  Rep.  779. 

2.  Action  to  Compel  Workmen  to  Join.  — 
Wabash  R.  Co.  v.  Hannahan,  121  Fed.  Rep.  563  ; 
Allis  Chalmers  Co.  z.  Reliable  Lodge,  m  Fed. 
Rep.  264;  Gray  v.  Building  Trades  Council.  91 
Minn.  171  :  Jersey  City  Printing  Co.  v.  Cassidy, 
63  N.  J.  Eq.  759 ;  National  Protective  Assoc. 
T-.  Cumming,  170  N.  Y.  315,  88  Am.  St.  Rep. 
648;  People  v.  MoFarlin,  (County  Ct.}  43  Misc. 
(N.  Y.)  591.  See  also  U.  S.  v.  Weber,  114 
Fed.  Rep.  950 ;  Erdman  ;\  Mitchell,  207  Pa. 
St.  79. 

3.  Erdman  v.  Mitchell,  207  Pa.  St.  79. 

4.  U.  S.  v.  Weber,  114  Fed.  Rep.  030:  State 
Stockford,  77  Conn.  227,  107  Am.  St.  Pep. 
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84.  IV.  Legality  of  Means  Employed  to  Effect  Objects —  1.  Intentional 
Infliction  of  Damage  as  a  Ground  of  Criminal  Liability  —  b.  Mode  of  Inflicting 
DAMAGE  —  (l)  Violence  or  Intimidation  —  (a)  Intimidation  of  Employer.  —  See 
note  6. 

85.  (b)  Intimidation  of  Workmen.  —  See  notes  2,  4. 
(c)  Intimidation  of  Customers.  —  See  note  5- 

(2)  Annoyance  of  Employer,  Workmen,  or  Customers.  —  See  note  7. 

86.  Picketing.  —  See  notes  1,  2. 

(3)  Exercise  of  Legal  Rights  —  (b)  Strikes.  —  See  note  5. 

87.  (c)  Persuasion.  —  See  note  4. 


28  ;  Beattie  v.  Callanan,  82  N.  Y.  App.  Div.  7, 
67  N.  Y.  App.  Div.  14. 

8.  6.  4W.  P.  Davis  Mach.  Co.  v.  Robinson, 
(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  329. 

85.  2.  Intimidation  of  Workmen.  —  Union 
Pac.  R.  Co.  v.  Ruef,  120  Fed.  Rep.  102;  U.  S. 
v.  Haggerty,  116  Fed.  Rep.  510;  Allis  Chalmers 
Co.  v.  Reliable  Lodge,  n  1  Fed.  Rpp.  264;  Otis 
Steel  Co.  v.  Local  Union  No.  218,  no  Fed.  Rep. 
698;  State  v.  Stockford,  77  Conn.  227,  107  Am. 
St.  Rep.  28;  Ideal  Mfg.  Co.  v.  Donovan,  (Mich. 
1905)  102  N.  W.  Rep.  372;  Breeland  v.  State, 
79  Miss.  527;  Frank  v.  Herold,  63  N.  J.  Eq. 
^43  ;  Jersey  City  Printing  Co.  v.  Cassidy,  63 
N.  J.  Eq.  759  ;  Herzog  v.  Fitzgerald,  74  N.  Y. 
App.  Div.  no;  Master  Horseshoers'  Protective 
Assoc.,  83  N.  Y.  App.  Div.  459 ;  Beattie  v. 
Callanan,  67  N.  Y.  App.  Div.  14. 

Section  168  of  the  Penal  Code  of  New  York 
makes  it  a  crime  to  conspire  to  prevent  another 
from  exercising  a  lawful  trade  or  calling. 
People  v.  McFarlin,  (County  Ct.)  43  Misc.  (N. 
Y.)  591. 

4.  Actual  Violence  Not  Necessary.  —  Knudsen 
V.  Btnn,  123  Fed.  Rep.  636:  Southern  R.  Co.  v. 
Machinists'  Local  Union,  in  Fed.  Rep.  49; 
Otis  Steel  Co.  v.  Local  LTnion  No.  218,  no 
Fed.  Rep.  698 ;  Christensen  v.  Kellogg  Switch- 
board, etc.,  Co.,  no  111.  App.  61  ;  Beck  v.  Rail- 
way Teamsters'  Protective  Union,  118  Mich.  497. 

A  combination  of  third  persons  to  induce  em- 
ployees to  strike  bv  means  of  threats,  intimida- 
tion, or  other  similar  methods  is  an  illegal  and 
malicious  interference  with  the  employer's  busi- 
ness, which  may  be  enjoined.  U.  S.  v.  Hag- 
gerty. 116  Fed.  Rep.  510. 

5.  Intimidation  of  Customers  and  Patrons.  — 
U.  S.  v.  Weber,  114  Fed  Rtp.  050  ;  Beck  v.  Rail- 
way Teamsters'  Protective  Union,  118  Mich. 497. 

Injunction  will  not  lie  to  restrain  employees 
from  sending  circulars  to  the  customers  of  their 
employers  notifying  them  of  the  controversies 
existing  between  the  employers  and  employees 
and  requesting  them  not  to  deal  with  the  em- 
ployers unless  the  controversies  are  adjusted, 
such  circulars  not  amounting  to  threats  or  in- 
timidations. Cohen  v.  United  Garment  Work- 
ers of  America,  (Supm.  Ct.  Spec.  T.)  35  Misc. 
(N.  Y.)  748. 

7.  Annoyance  from  Boycott. —  Reck  v.  Railway 
Teamsters'  Protective  Union.  118  Mich.  497. 

Essentials  of  Boycott.  — ■  Intimidation,  coercion, 
or  threats  of  injury  are  essential  elements  of  a 
boycott,  but  what  would  constitute  acts  of  that 
character  must  depend  upon  the  facts  of  each 
particular  case.  Gray  v.  Building  Trades  Coun- 
cil, 91  Minn.  171. 

86.  1.  Picketing   Not   Unlawful    Per  Se.  — 


Union  Pac.  R.  Co.  v.  Ruef,  120  Fed.  Rep.  102; 
Southern  R.  Co.  v.  Machinists'  Local  Union, 
m  Fed.  Rep.  49;  State  v.  Stockford,  77  Conn. 
227,  107  Am.  St.  Rep.  28;  W.  &  A.  Fletcher  Co. 
v.  International  Machinists  Assoc.,  (N.  J.  1903) 
55  Atl.  Rep.  1077;  Foster  v.  Retail  Clerks'  In- 
ternational Protective  Assoc.,  (Supm.  Ct.  Spec. 
T.)  39  Misc.  (N.  Y.)  48;  Levy  v.  Rosenstein, 
(Supm.  Ct.  Spec.  T.)  66  N.  Y.  Supp.  101  ; 
Krebs  v.  Rosenstein,  (Supm.  Ct.  Spec.  T.)  31 
Misc.  (N.  Y.)  661,  affirmed  56  N.  Y.  App.  Div. 
619;  Mills  v.  U.  S.  Printing  Co.,  99  N.  Y.  App. 
Div.  605.  See  also  George  Jonas  Glass  Co.  v. 
Glass  Blowers  Assoc.,  64  N.  J.  Eq.  644. 

2.  United  States.  —  Knudsen  v .  Benn,  123  Fed. 
Rep.  636;  Union  Pac.  R.  Co.  v.  Ruef,  120  Fed. 
Rep.  102;  Reinecke  Coal  Min.  Co.  v.  Wood,  112 
Fed.  Rep.  477;  Allis  Chalmers  Co.  v.  Reliable 
Lodge,  1 1 1  Fed.  Rep.  264 ;  Southern  R.  Co.  v. 
Machinists'  Local  Union,  in  Fed.  Rep.  49; 
Otis  Steel  Co.  v.  Local  Union  No.  218,  no  Fed. 
Rep.  698. 

Connecticut.  —  State  v.  Stockford,  77  Conn. 
227,  107  Am.  St.  Rep.  28. 

Illinois. — Christensen  v.  Kellogg  Switch- 
board, etc.,  Co.,  no  111.  App.  61  ;  Beaton  v.  Tar- 
rant, 102  111.  App.  124. 

Indiana.  —  Anderson  v.  Indianapolis  Drop 
Forging  Co.,  34  Ind.  App.  100. 

Michigan.  —  Ideal  Mfg.  Co.  v.  Donovan, 
(Mich.  1905)  102  N.  W.  Rep.  372;  Beck  v. 
Railway  Teamsters'  Protective  Union,  118 
Mich.  497. 

New  Jersey.  —  W.  &  A.  Fletcher  Co.  v.  In- 
ternational Machinists  Assoc.,  (N.  J.  1903)  55 
Atl.  Rep.  1077. 

New  York.  —  Mills  v.  U.  S.  Printing  Co.,  99 
N.  Y.  App.  Div.  605  ;  Foster  v.  Retail  Clerks' 
International  Protective  Assoc.,  (Supm.  Ct. 
Spec.  T.)  39  Misc.  (N.  Y.)  48;  Herzog  v.  Fitz- 
gerald, 74  N.  Y.  App.  Div.  no. 

5.  Strikes  Not  Unlawful  Per  Se.  —  Wabash  R. 
Co.  v.  Hannahan,  121  Fed.  Rep.  563;  State  v. 
Stockford,  77  Conn.  227  ;  Jersey  City  Printing 
Co.  v.  Cassidy,  63  N.  J.  Eq.  759;  Mills  v.  1 1. 
S.  Printing  Co.,  99  N.  Y.  App.  Div.  605  ;  Na- 
tional Protective  Assoc.  v.  Cumming,  170  N.  Y. 
315.  88  Am.  St.  Rep.  648. 

While  holding  that  trades  unions  may  cease 
to  work,  it  was  held  in  F.rdman  v.  Mitchell,  207 
Pa.  St.  79,  that  their  combination  to  prevent 
others  from  obtaining  work  by  threats  of  a 
strike,  or  to  prevent  an  employer  from  employ- 
ing others  by  threals  of  a  strike,  is  a  combi- 
nation for  an  unlawful  purpose,  although  not 
now  punishable  by  indictment,  and  cannot  be 
classed  as  peaceable  persuasion. 

87.    4.  Persuasion.  —  George  Jonas  Glass  Co. 
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88t    2.  Intentional  Infliction  of  Damage  as  a  Ground  of  Civil  Liability  — 

b.    BY  BREA(  II  01*  CONTRACT  —  Inducing  Breaches  of  Contract.  —  See  note  2. 

c.  By  Exercise  of  Legal  Right  —  (i)  Gives  No  Right  of  Action 
—  Allen  v.  Flood.  —  See  note  7. 

Other  Concurring  Decisions.  —  See  note  4. 
(2)  Contrary  Doctrine.  —  See  note  5. 
iM>.    See  notes  I,  2,  3. 

91.    V.  Injunctions  Against  Unlawful  Acts  —  2.  Inadequacy  of  Remedy 

at  Law.  —  See  note  4. 

3.  Criminality  of  Acts  No  Bar  to  Injunction.  —  See  note  1. 


v.  Glass  Blowers  Assoc.,  64  N.  J.  Eq.  644. 
But  in  Knudsen  v.  Benn,  123  Fed.  Rep.  636, 
it  was  said  that  mere  persuasion  was  unlaw- 
ful. 

The  act  of  persuasion  must  not  come  within 
ihe  rule  against  conspiracies  to  injure  the  prop- 
erty of  another.  Allis  Chalmers  Co.  v.  Reliable 
Lodge,  1 1 1  Fed.  Rep.  264. 

87.  5.  Origin  of  Term  "Boycott."  —  Gray  v. 
Building  Trades  Council,  91  Minn.  171. 

6.  Mills  v.  U.  S.  Printing  Co.,  99  N.  Y.  App. 
Div.  605  ;  Foster  v.  Retail  Clerks'  International. 
Protective  Assoc.,  (Supm.  Ct.  Spec.  T.)  39 
Misc.  (N.  Y.)  48;  People  v.  Radt,  (Ct.  Gen. 
Sess.)  15  N.  Y.  Crim.  174.  See  also  People  v. 
Chandler,  54  N.  Y.  App.  Div.  ill;  State  v. 
Van  Pelt,  136  N.  Car.  633. 

But  see  Martin  v.  McFall,  65  N.  J.  Eq.  91, 
where  it  was  held  to  be  unlawful  for  a  member 
of  a  labor  union  to  attempt  to  compel  an  em- 
ployer to  accede  to  the  demands  of  the  union 
by  persuading  or  inducing  other  persons  not  to 
deal  with  him. 

The  use  of  threats  and  intimidation  directed 
against  the  customers  will  make  a  boycott 
illegal  and  criminal.  State  v.  Stockford,  77 
Conn.  227,  107  Am.  St.  Rep.  28. 

As  to  the  definition  and  illegality  of  boy- 
cotts see  Gray  v.  Building  Trades  Council,  91 
Minn.  171. 

§§.  2.  Inducing  Breach.  — ■  See  Southern  R. 
Co.  v.  Machinists'  Local  Union,  1 1 1  Fed.  Rep. 
49- 

7.  Cases  Modifying,  Explaining,  and  Distin- 
guishing Allen)  v.  Flood,  (1898)  A.  C.  1.  —  Giblan 
v.  National  Amalgamated  Labourers'  Union, 
(1903)  2  K.  B.  6oo,  72  L.  J.  K.  B.  907,  89  L.  T. 
N.  S.  386;  Quinn  v.  Leatham,  (1901)  A.  C.  495, 
70  L.  J.  P.  C.  76,  85  L.  T.  N.  S.  289,  50  W.  R. 
'39,  65  J.  P.  708;  Read  v.  Friendly  Society  of 
Operative  Stonemasons,  (1902)  2  K.  B.  732,  71 
L.  J.  K.  B.  994,  87  L.  T.  N.  S.  493,  51  W.  R. 
1 15,  66  J.  P.  822. 

89.  4.  National  Protective  Assoc.  v.  dim- 
ming, 170  N.  Y.  3 is,  88  Am.  St.  Rep.  648  ;  Beattie 
V.  Callanan,  82  N.  Y.  App.  Div.  7 ;  Foster  v. 
Retail  Clerks'  International  Protective  Assoc., 
(Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  48; 
Wunch  v.  Shankland,  59  N.  Y.  App.  Div.  482, 
appeal  dismissed  170  N.  Y.  573. 

While  a  strike  ordered  for  the  purpose  of 
increasing  wages  may  be  lawful,  a  strike  having 
for  its  object  merely  injury  to  the  business  of 
the  employer,  without  any  pecuniary  advantage 
to  the  persons  combining  to  strike,  may  be  un- 
lawful. W.  P.  Davis  Mach.  Co.  v.  Robins-on, 
(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  329. 


5.  Massachusetts  Doctrine.  —  Berry  v.  Dono- 
van, 188  Mass.  353. 

90.  1.  In  State  v.  Stockford,  77  Conn.  227, 
107  Am;  St.  Rep.  28,  it  was  held  that  a  com- 
bination to  cause  a  strike  for  the  purpose  of 
injuring  the  business  or  property  of  an  em- 
ployer is  unlawful  and  criminal. 

2.  Right  to  Quit  Employment  Absolute.  — 
Jersey  City  Printing  Co.  v.  Cassidy,  63  N.  J. 
Eq.  759 ;  National  Protective  Assoc.  v.  Gum- 
ming, 170  N.  Y.  315,  88  Am.  St.  Rep.  648; 
Wunch  v.  Shankland,  59  N.  Y.  App.  Div.  482, 
appeal  dismissed  170  N.  Y.  573. 

3.  Right  to  Control  His  Own  Labor.  —  Union 
Pac.  R.  Co.  v.  Ruef,  120  Fed.  Rep.  102;  Wabash 
R.  Co.  v.  Hannahan,  121  Fed.  Rep.  563. 

Employer  Has  Right  to  Choose  His  Own  Labor. 
—  An  employer  having  a  right  to  stipulate 
that  his  employees  shall  join  no  union,  injurious 
interference  by  third  parties  by  attempts  to 
entice  such  employees  to  join  a  union  will  be 
enjoined.  Flaccus  v.  Smith,  199  Pa.  St.  128. 
85  Am.  St.  Rep.  779. 

A  statute  providing  that  a  person  who  at- 
tempts to  keep  an  employee  from  joining  or 
belonging  to  any  lawful  labor  organization,  by 
discharge  or  threats  of  discharge,  shall  be  guilty 
of  a  misdemeanor,  has  been  held  unconstitu- 
tional. Gillespie  v.  People,  188  111.  176,  80  Am. 
St.  Rep.  176;  Coffeyville  Vitrified  Brick,  etc., 
Co.  v.  Perry,  69  Kan.  297.  See  also  Boyer  v. 
Western  Union  Tel.  Co.,  124  Fed.  Rep.  246. 

The  right  of  an  employer  to  choose  his  labor- 
ers was  the  ground  of  the  decision  in  State  v. 
Kreutzberg,  114  Wis.  530,  91  Am.  St.  Rep.  934, 
where  it  was  held  that  a  statute  providing  that 
no  person  or  corporation  shall  discharge  an 
employee  because  he  is  a  member  of  a  labor 
combination  is  void,  as  imposing  a  restraint  on 
individual  freedom. 

A  contract  compelling  an  employer  to  employ 
only  union  labor  has  been  held  to  be  void  as 
against  public  policy.  Jacobs  v.  Cohen.  99  N.  Y. 
App.  Div.  481. 

91.  4.  Irreparable  Injury. — Reinecke  Cnal 
Min.  Co.  v.  Wood,  112  Fed.  Rep.  477:  Allis 
Chalmers  Co.  v.  Reliable  Lodge,  1 1 1  Fed.  Rep. 
264 ;  Beck  v.  Railway  Teamsters'  Protective 
Union,  118  Mich.  497;  Atkins  v.  W.  A.  Fletcher 
Co.,  65  N.  J.  Eq.  658  ;  Frank  v.  Herold.  63  N. 
J.  Eq.  443. 

92.  1.  Criminality  of  Acts  No  Bar  to  In- 
junction. —  Allis    Chalmers    Co.    v.  Reliable 

Lodge,  in  Fed.  Rep.  264;  Southern  R.  Co.  v. 
Machinists'  Local  Union,  m  Fed.  Rep.  40: 
Underhill  v.  Murphy,  (Ky.  1904)  78  S.  W.  Rep. 
482. 
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92.  4.  What  Acts  Equity  Will  and  Will  Not  Enjoin  —  ACTS  OF  VIO- 
LENCE and  Intimidation.  — See  note  5. 

93.  d.  Nuisance.  —  See  note  2. 

VI.  Contempt  of  Court.  —  See  notes  3,  4. 


92.  5.  Enjoining  Acts  of  Violence  and  Intimi- 
dation—  United  States.  —  Knudson  v.  Benn,  123 
Fed.  Rep.  636;  Wabash  R.  Co.  v.  Hannahan,  121 
Fed.  Rep.  563 ;  Union  Pac.  R.  Co.  v.  Ruef , 
120  Fed.  Rep.  102;  U.  S.  v.  Haggerty,  116 
Fed.  Rep.  510;  U.  S.  v.  Weber,  114  Fed.  Rep. 
950;  Reinecke  Coal  Min.  Co.  v.  Wood,  112 
Fed.  Rep.  477  ;  Southern  R.  Co.  v.  Machinists' 
Local  Union,  in  Fed.  Rep.  49;  Allis  Chalmers 
Co.  v.  Reliable  Lodge,  1 1  r  Fed.  Rep.  264 ;  Otis 
Steel  Co.  v.  Local  Union  No.  218,  110  Fed.  Rep. 
698. 

Illinois.  —  Christensen  v.  Kellogg  Switch- 
board, etc.,  Co.,  110  111.  App.  61. 

Indiana.  —  Anderson  v.  Indianapolis  Drop 
Forging  Co.,  34  Ind.  App.  100. 

Michigan.  —  Ideal  Mfg.  Co.  v.  Donovan, 
(Mich.  1905)  102  N.  W.  Rep.  372;  Beck  v. 
Railway  Teamsters'  Protective  Union,  118 
Mich.  497. 

New  Jersey.  —  George  Jonas  Glass  Co.  v. 


Glass  Blowers  Assoc.,  64  N.  J.  Eq.  640 ;  Jersey 
City  Printing  Co.  v.  Cassidy,  63  N.  J.  Eq.  759  ; 
Frank  v.  Herold,  63  N.  J.  Eq.  443. 

New  York.  —  Herzog  v.  Fitzgerald,  74  N.  Y. 
App.  Div.  110;  Foster  v.  Retail  Clerks'  Inter- 
national Protective  Assoc.,  (Supm.  Ct.  Spec. 
T.)  39  Misc.  (N.  Y.)  48;  Master  Horseshoers' 
Protective  Assoc.  v.  Quinlivan,  83  N.  Y.  App. 
Div.  459;  Beattie  v.  Callanan,  82  N.  Y.  App. 
Div.  7,  67  N.  Y.  App.  Div.  14 

Enjoining  Boycott. —  Gray  v.  Building  Trades 
Council,  91  Minn.  171. 

93.  2.  When  Acts  Constitute  a  Nuisance.  — 
Beck  v.  Railway  Teamsters'  Protective  Union, 
118  Mich.  497. 

Preventing  Access  to  Street.  —  Christiansen  v. 
Kellogg  Switchboard,  etc.,  Co.,  110  111.  App.  61. 

3.  Contempt  of  Court.  —  U.  S.  v.  Weber,  114 
Fed.  Rep.  050. 

4.  U.  S.  v.  Weber,  114  Fed.  Rep.  950. 


LACHES. 


By  F.  G.  Bamman. 

97.   I.  Definition  —  Laches.  —  See  note  i. 
Stale  Claim.  —  See  note  2. 
II.  Rationale  of  Doctrine.  —  See  notes  3,  4. 


97.  1.  Laches  Denned  —  United  States. — 
London,  etc.,  Bank  v.  Horton,  (C.  C.  A.)  126 
Fed.  Rep.  593. 

Alabama.  —  See  Haney  v.  Legg,  129  Ala.  619, 
87  Am.  St.  Rep.  81. 

California.  —  Cahill  v.  Superior  Ct.,  145  Cal. 
42,  quoting  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  97. 

Illinois.  —  Wright  v.  Simpson,  200  111.  56, 
quoting  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  97.    See  also  Ring  v.  Lawless,  190  111.  520. 

Maryland.  —  Sinclair  v.  Auxiliary  Realty  Co., 
99  Md.  223. 

Massachusetts.  —  Sawyer  v.  Cook,  188  Mass. 
163. 

New  Mexico. —  See  Patterson  v.  Hewitt,  11 
N.  Mex.  1. 

New  York.  —  Treadwell  v.  Clark,  73  N.  Y. 
App.  Div.  473,  quoting  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  97. 

South  Carolina.  —  Hellams  v.  Prior,  64  S. 
Car.  296,  quoting  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  97.  See  also  Wagner  v.  Sanders, 
62  S.  Car.  73. 

West  Virginia.  —  See  Cresap  v.  Cresap,  54 
W.  Va.  581. 

Inexcusable  Negligence  and  Inattention  to  One's 
Interests.  — ■  Allis  v.  Hall,  76  Conn.  322. 

2.  Stale  Claim.  —  See  Gatewood  v.  Gatewood, 
70  S.  W.  Rep.  284,  24  Ky.  L.  Rep.  931. 

3.  Reynolds,  etc.,  Estate  Mortg.  Co.  v.  Martin, 
116  Ga.  495;  Davidson  v.  Mayhew,   169  Mo. 


258  ;  Lutjen  v.  Lutjen,  64  N.  J.  Eq.  773  ;  Tozier 
v.  Brown,  202  Pa.  St.  359.  See  also  New  York 
Phonograph  Co.  v.  Edison,  136  Fed.  Rep.  600; 
Vermilion  County  Children's  Home  v.  Varner, 
192  111.  594. 

Maxim  Applied.  —  See  Presley  v.  Weakley, 
135  Ala.  517,  93  Am.  St.  Rep.  39;  Morris  v. 
Parry,  no  Mo.  App.  675. 

4.  This  Dictum  Has  Met  with  General  Approval 
—  United  States.  —  Guarantee  Trust,  etc.,  Co.  v. 
Delta,  etc.,  Co.,  104  Fed.  Rep.  5,  43  C.  C.  A. 
396;  Calivada  Colonization  Co.  v.  Hays,  119 
Fed.  Rep.  202 ;  American  St.  Car  Advertising 
Co.  v.  Jones,  122  Fed.  Rep.  803;  Socrates 
Quicksilver  Mines  v.  Carr  Realty  Co.,  (C.  C.  A.) 
130  Fed.  Rep.  293. 

California  Jones  v.  Police  Com'rs,  141  Cal. 

96. 

Georgia.  —  Wilkes  v.  Phillips,  120  Ga.  728. 

Illinois.  —  Fitch  v.  Miller,  200  111.  170. 

Indiana.  —  Ryason  v.  Dunten,  164  Ind.  85; 
Turpie  v.  Lowe,  158  Ind.  314,  92  Am.  St.  Rep. 
310. 

Indian  Territory.  —  Hanks  v.  Hendricks,  3 
Indian  Ter.  415. 

Kentucky.  —  Smith  v.  Holtheide,  74  S.  W. 
Rep.  718,  25  Ky.  L.  Rep.  125;  Smick  v.  Bes- 
wick,  1 13  Ky.  439. 

M issouri.  —  Overshiner  v.  Britton,  169  Mo. 
352,  citing  18  Am,  and  Eng.  Encyc.  of  Law 
(2d  ed.)  97;  Davidson  v.  Mayhew,  169  Mo.  238, 
quoting  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
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98. 

notes  3,  4. 
99. 


The  Dootrine  Is  Based  upon  Grounds  of  Public  Policy.  — ■  See  note  I. 

III.  Acquiescence  and  Laches  Distinguished  —  in  General.  —  See 


See  note  1. 
Knowledge  Essential.  —  See  note  4. 

And  It  May  Fairly  Be  Deduced  from  All  the  Authorities.  —  See  note  6. 

IV.  Essential  Elements  —  1.  Delay — a.  Effect  of  Mere  Delay 

Cases  Holding  Delay  a  Bar.  —  See  note  7. 
1  00.     On  the  Other  Hand.  —  See  note  I . 

So  Where  the  Delay  Is  Satisfactorily  Explained.  —  See  note  2. 


ed.)  97  :  linker  v.  Cunningham,  162  Mo.  134, 
85  Am.  St.  Rep.  490. 

New  Mexico.  —  Patterson  v.  Hewitt,  11  N. 

Mex.  1. 

Pennsylvania.  —  Derr's  Estate,  203  Pa.  St.  96. 

South  Carolina. — Ex  p.  Baker,  67  S.  Car.  74. 

Tennessee.  —  Madison  v.  Ducktown  Sulphur, 
etc.,  Co.,  1 1.3  Tenn.  331. 

1 1  est  Virginia.  —  Shields  v.  Tarleton,  48  W. 
Va.  343. 

In  Many  Cases  a  Similar  Doctrine  Has  Been 
Enunciated,  Although  Stated  in  Different  Lan- 
guage —  United  States.  —  Eames  v.  Manly,  (C. 
C.  A.)  117  Fed.  Rep.  387;  Potts  v.  Alexander, 
118  Fed.  Rep.  885. 

Georgia.  —  Wilkes  v.  Phillips,  120  Ga.  728; 
Holt  V.  Parsons,  118  Ga.  895;  Reynolds,  etc., 
Estate  Mortg.  Co.  v.  Martin,  116  Ga.  495. 

Idaho.  —  Ryan  v.  Woodin,  9  Idaho  525. 

Illinois.  —  Vermilion  County  Children's  Home 
v.  Varner,  192  111.  594;  Ferns  v.  Chapman,  211 
111.  597;  Evans  v.  Woodsworth,  213  111.  404. 

Nebraska.  —  Hayden  v.  Huff,  62  Neb.  375. 

Rhode  Island.  —  Dispcau  v.  Pawtucket  First 
Nat.  Bank,  24  R.  I.  508. 

Utah.  —  Scott  v.  Crouch,  24  Utah  377. 

Virginia.  —  Nelson  v.  Triplett,  99  Va.  421. 

West  Virginia.  —  McPeck  v.  Graham,  56  W. 
Va.  200  ;  Holsberry  v.  Harris,  56  W.  Va.  320 ; 
Phillips  v.  Piney  Coal,  etc.,  Co.,  53  W.  Va.  543, 
97  Am.  St.  Rep.  1040. 

98.  1.  Grounded  upon  Public  Policy —  United 
States.  —  Moore  v.  Nickey,  (C.  C.  A.)  133  Fed. 
Rep.  289. 

Illinois.  —  Dempster  v.  Rosehill  Cemetery 
Co.,  206  111.  261. 

Indiana.  —  Ryason  v.  Dunten,  164  Ind.  85, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  98. 

Kentucky.  —  Mc Arthur  v.  Preston,  61  S.  W. 
Rep.  365,  22  Ky.  L.  Rep.  1769. 
Missouri.- — Davidson  v.  Mayhew,   169  Mo. 

258. 

New  Mexico. —  Patterson  v.  Hewitt,  n  N. 

Mex.  1. 

Pennsylvania.  —  Wehrle's  Estate,  205  Pa.  St. 

62. 

Utah.  —  Scott  v.  Crouch,  24  Utah  377. 
West  Virginia.  —  Phillips  v.  Piney  Coal,  etc., 
Co.,  53  W.  Va.  543,  97  Am.  St.  Rep.  1040. 

3.  Ryason  v.  Dunten,  164  Ind.  85,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  98. 

4.  Terms  Not  Synonymous.  —  Matthews  v.  Wil- 
son, 31  Ind.  App.  90;  St.  Louis  Safe  Deposit, 
etc..  Bank  v.  Kennett  Estate,  101  Mo.  App.  370. 

».  1.  Tread  well  v.  Clark,  73  N.  Y.  App. 
Div.  473,  quoting  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  98. 


4.  Knowledge  of  Infringement  of  Rights  Neces- 
sary.—  Haney  v.  Legg,  129  Ala.  619,  87  Am. 
St.  Rep.  8 1  ;  St.  Louis  Safe  Deposit,  etc.,  Bank 
v.  Kennett  Estate,  101  Mo.  App.  370.  See  also 
Northern  Trust  Co.  v.  Snyder,  113  Wis.  516, 
90  Am.  St.  Rep.  867;  Rowell  v.  Smith,  123 
Wis.  510. 

6.  Summary.  —  See  St.  Louis  Safe  Deposit, 
etc.,  Bank  v.  Kennett  Estate,  101  Mo.  App. 
370 ;  Gaines  v.  Whyte  Grocery,  etc.,  Co.,  107 
Mo.  App.  507. 

7.  Mere  Delay  Held  a  Bar.  —  Male  v.  Chap- 
man, 134  Mich.  511  ;  Lutjen  v.  Lutjen,  64  N.  J. 
Eq.  773.  See  also  Wainwright  v.  Massenburg, 
129  N.  Car.  46;  Ohio  River  R.  Co.  v.  Johnson, 
50  W.  Va.  499. 

100.  1.  Delay  Held  Not  a  Bar.— See  Hoerr's 
Estate,  31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  337; 
Wagner  v.  Sanders,  62  S.  Car.  73;  Pethtel  v. 
McCullough,  49  W.  Va.  520. 

In  a  suit  for  the  infringement  of  a  patent  it 
was  said  :  "  Simple  laches  without  more  *  *  * 
is  not  sufficient  to  interfere  with  a  complain- 
ant's right  to  injunctive  relief,  though  it  may 
affect  his  right  to  damages  for  past  infringe- 
ment." Bissell  Chilled  Plow  Works  v.  T.  M. 
Bissell  Plow  Co.,  121  Fed.  Rep.  357. 

2.  When  Delay  Explained  —  England.  — 
Johnson  v.  Johnson,  (1901)  P.  193,  84  L.  T.  N. 
S.  725. 

United  States. —  Hendryx  v.  Perkins,  114 
Fed.  Rep.  801,  52  C.  C.  A.  435.  See  also 
American  St  Car  Advertising  Co.  v.  Jones,  122 
Fed.  Rep.  803. 

Alabama.  —  Walling  v.  Thomas,  133  Ala.  426. 
See  also  Presley  v.  Weakley,  135  Ala.  517,  93 
Am.  St.  Rep.  39. 

California.  —  Cahill  v.  Superior  Ct.,  145  Cal. 
42,  quoting  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  100;  Parsons  v.  Weis,  144  Cal.  410. 

Connecticut.  —  Allis  v.  Hall,  76  Conn.  322. 
See  also  Sullivan  County  R.  Co.  v.  Connecticut 
River  Lumber  Co.,  76  Conn.  464. 

Kentucky.  —  See  Greer  v.  Simrall,  59  S.  W. 
Rep.  759,  22  Ky.  L.  Rep.  1037. 

Massachusetts.  —  Sawyer  v.  Cook,  188  Mass. 
163. 

Michigan.  —  See  Hicks  v.  Steel,  126  Mich.  408. 
Minnesota.  —  State  v.  Duluth  St.  R.  Co..  88 
Minn.  158. 

Missouri.  —  See  Kelsey  v.  Farmers,  etc., 
Bank,  166  Mo.  157. 

New  Hampshire.  —  See  Douglass  v.  Concord, 
etc.,  R.  Co.,  72  N.  H.  26. 

New  Jersey.  — ■  Flaherty  v.  Cramer,  62  N.  J. 
Eq.  758. 

South  Carolina.  —  Hellams  v.  Prior,  64  S. 
Car.  296. 
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100.  Substantial  Justice  Prevented.  —  See  note  3. 

Staleness  Proper,  or  Great  Lapse  of  Time  Unexplained.  —  See  note  4. 
Delay  Creating  Presumption  of  Abandonment.  —  See  note  5- 

101.  See  note  I. 


South  Dakota.  —  Sioux  Falls  Sav.  Bank  v. 
Lien,  14  S.  Dak.  410. 

West  Virginia.  —  Holsberry  v.  Harris,  56  W. 
Va.  320 ;  Cresap  v.  Cresap,  54  W.  Va.  581  ; 
Newberger  v.  Wells,  51  W.  Va.  624. 

Wisconsin. —  Fleming  v.  Ellison,  124  Wis. 
3°- 

Excuse  for  Delay  Must  Be  Shown — United 
States. —  Sharp  :■.  Behr,  117  Fed.  Rep.  864; 
Kessler  v.  Ensley  Land  Co.,  123  Fed.  Rep.  546; 
Edwards  11.  Mercantile  Trust  Co.,  124  Fed. 
Rep.  381  ;  In  re  Milgraum,  133  Fed.  Rep.  802. 

Alabama. —  Elrod  v.  Smith,  130  Ala.  212. 

Arkansas.  —  James  v.  Gibson,  73  Ark.  440. 

Georgia.  —  Wilkes  v.  Phillips,  120  Ga.  728. 

Idaho.  —  Ryan  v.  Woodin,  9  Idaho  525. 

Illinois.  —  Vermilion  County  Children's  Home 
v.  Varner,  192  111.  594  ;  Booker  v.  Booker,  208 
111.  529,  too  Am.  St.  Rep.  250;  Graham  v. 
Brock,  212  111.  579;  Wilcoxon  v.  Wilcoxon,  199 
111.  244;  Fitch  v.  Miller,  200  111.  170. 

Indiana.  —  Hitchcock  v.  Cosper,  (Ind.  App. 
1904)  69  N.  E.  Rep.  1029. 

Kentucky.  —  Gatewood  v.  Gatewood,  70  S.  W. 
Rep.  284,  24  Ky.  L.  Rep.  931.  See  also  Moore 
v.  Hemp,  68  S.  W  Rep.  1,  24  Ky.  L.  Rep.  121  ; 
Kelley  v.  Culver,  116  Ky.  241. 

Massachusetts.  —  Tetrault  v.  Fournier,  187 
Mass.  58. 

Missouri.  —  Hand  v.  St.  Louis,  158  Mo.  204. 
See  also  Manley  v.  Crescent  Novelty  Mfg.  Co., 
103  Mo.  App.  135. 

Nczv  Jersey.  —  Glovi  v.  Police  Com'rs,  (N. 
J.  1905)  60  Atl.  Rep.  47;  Barker  v.  Barker, 
63  N.  J.  Eq.  593  ;  Quairoli  v.  Italian  Beneficial 
Soc,  64  N.  J.  Eq.  205. 

New  Mexico.  —  Patterson  v.  Hewitt,  11  N. 
Mex.  1. 

Pennsylvania.  —  See  Derr's  Estate,  203  Pa. 
St.  96. 

South  Carolina.  —  See  Wagner  v.  Sanders,  62 
S.  Car.  73. 

Texas.  —  Swilley  v.  Watson,  36  Tex.  Civ. 
App.  583. 

Virginia.  —  See  Nelson  v.  Triplett,  99  Va. 
421. 

Washington.  —  Snipes  v.  Kelleher,  31  Wash. 
386. 

West  Virginia.  —  Shields  v.  Tarleton,  48  W. 
Va.  343 ;  Phillips  v.  Piney  Coal,  etc..  Co.,  53 
W.  Va.  543.  97  Am.  St.  Rep.  1040;  McPeck 
v.  Graham,  56  W.  Va.  200  ;  Richardson  v.  Mc- 
Conaughey,  55  W.  Va.  546. 

100.  3.  Where  Delay  Prevents  Doing  of  Sub- 
stantial Justice  —  Arkansas.  —  Ayers  V.  McRac, 
71  Ark.  209. 

Illinois.  —  Dempster  v.  Roschill  Cemetery  Co., 
206  111.  261. 

Louisiana.  —  Kuhn  v.  Rercher,  1 14  La.  602. 

New  Jersey.- — -See  Schocnfcld  7'.  American 
Can  Co.,  (N.  J.  1903)  55  Atl.  Rep.  1044. 

New  York.  —  Trendwell  v.  Clark,  73  N.  Y. 
App.  Div  473,  quoting  18  Am.  and  Eng.  Enc/yc. 
of  Law  (2d  ed.)  100. 

Utah.  —  Scott  v.  Crouch,  24  Utah  377. 

Virginia. —  Nelson  v.  Triplett,  99  Va.  421. 


West  Virginia.  —  See  Cresap  v.  Cresap,  54 
W.  Va.  581  ;  Ohio  River  R.  Co.  v.  Johnson,  50 
W.  Va.  499. 

4.  Staleness  Proper  —  United  States.  —  Hend- 
ryx  v.  Perkins,  114  Fed.  Rep.  801,  52  C.  C.  A. 
435  ;  Wenger  v.  Chicago,  etc.,  R.  Co.,  105  Fed. 
Rep.  796;  Kessler  v.  Ensley  Land  Co.,  123 
Fed.  Rep.  546;  Socrates  Quicksilver  Mines  v. 
Carr  Realty  Co.,  (C.  C.  A.)  130  Fed.  Rep.  293; 
Nichols  v.  Southern  Oregon  Co.,  135  Fed.  Rep. 
232. 

Alabama. —  Dean  v.  Oliver,  131  Ala.  634. 

Colorado.  —  See  Ogilvv  Irrigating,  etc.,  Co. 
v.  Insinger,  19  Colo.  App.  380;  Fairplay  v. 
Park  County.  29  Colo.  57. 

Florida.  —  Johnson  v.  McKinnon,  45  Fla.  388. 

Georgia.  —  Wilkes  v.  Phillips,  120  Ga.  728. 

Illinois. — -See  Coolidge  v.  Rhodes,  199  111. 
24;  Parmclee  v.  Price,  105  111.  App.  271,  af- 
firmed 208  111.  544. 

Iowa.  —  See  Stubblefield  v.  Gadd,  112  Iowa 
681. 

Kentucky. —  McArthur  v.  Preston,  61  S.  W. 
Rep.  365,  22  Ky.  L.  Rep.  1769.  See  also  Gate- 
wood  v.  Gatewood,  70  S.  W.  Rep.  284,  24  Ky. 
I...  Rep.  931  ;  Marion  County  v.  Louisville,  etc., 
R.  Co.,  78  S.  W.  Rep.  437,  25  Ky.  L.  Rep. 
1600. 

Maryland.  —  See  Sinclair  v.  Auxiliary  Realty 
Co.,  99  Md.  223. 

Massachusetts.  —  Tetrault  v.  Fournier,  187 
Mass.  58;  Doane  v.  Preston,  183  Mass.  569. 

Missouri.- — Morris  v.  Parry,  110  Mo.  App. 
675.  See  also  State  v.  Mansfield,  99  Mo.  App. 
146. 

New  Jersey.  —  Quairoli  v.  Italian  Beneficial 
Soc,  64  N.  J.  Eq.  205. 

Oregon.  —  Wilson  v.  Wilson,  41  Oregon  459. 

Vermont. —  See  Gleason  v.  Carpenter,  74 
Vt.  390. 

Washington. —  Snipes  v.  Kelleher,  31  Wash. 
386. 

West  Virginia.  —  Newberger  7'.  Wells,  51  W. 
Va.  624;  Stewart  v.  Tennmit,  52  W.  Va.  559; 
Phillips  7'.  Piney  Coal,  etc.,  Co.,  53  W.  Va.  543, 
97  Am.  St.  Rep.  1040;  Holsbcrrv  7'.  Harris.  56 
W.  Va.  320;  Richardson  v.  McConmighey,  55 
W.  Va.  546;  Bailey  v.  Calfee,  49  W.  Va.  630. 
See  also  Maxwell  v.  Wilson,  54  W.  Va.  jos- 

Mississippi  —  Statute  of  Limitations  Applies  in 
Equity.  —  "  It  has  been  decided  that  then  is 
no  such  thing  as  a  stale  claim,  properly  so 
called,  in  this  state;  and,  by  positive  law.  the 
statute  of  limitations  is  to  be  applied  in  our 
courts  of  equity  as  in  our  courts  of  law." 
Houston  v.  National  Mut.  Bldg.,  etc.,  Assoc., 
80  Miss.  31. 

5.  As  Evidence. —  Ryasor  v.  Dunten.  164  Ind. 
85,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  100  ;  Lambcrton  7'.  Youmnns,  84  Minn. 
109:  Bailey  v.  Calfee,  49  W.  Va.  630;  Phillips 
v.  Piney  Coal,  etc.,  Co.,  53  W.  Va.  543.  07 
Am.  St.  Rep.  1040;  Shields  v.  Tarleton,  48  W. 
Va.  343.  See  also  Barth  v.  Loeffelholtz,  108 
Wis.  562;  Rowell  v.  Smith,  123  Wis.  510. 

101.      1.    Presumption   of    Abandonment  — 
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101.  Where  Relative  Positions  Unaltered.  —  See  note  4. 
Where  Delay  Will  Not  Bar  Legal  Remedy.  —  See  note  5. 

102.  /'.  Degree  ok  Delay  When  Values  Are  Fluctuating.  —  See 

notes  1,  2,  5,  C. 


Indiana.  —  Kyason  v.  Dunten,  164  lnd.  85, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  100. 

Kentucky.  —  Mutual  Life  Ins.  Co.  v.  O'Neil, 
116  Ky.  742;  Kelley  v.  Culver,  116  Ky.  241. 

Missouri.  —  See  Gaines  v.  Whyte  Grocery, 
etc.,  Co.,  107  Mo.  App.  507  ;  Graham  v.  Staf- 
ford, 171  Mo.  692. 

New  York. —  Huntington  v.  Titus,  169  N.  Y. 
579,  50  N.  Y.  App.  Div.  468. 

Virginia.  —  Tidball  v.  Shenandoah  Nat.  Bank, 
100  Va.  741. 

Washington.  —  Gay  v.  Havermale,  27  Wash. 
390. 

West  Virginia.  —  Shields  v.  Tarleton,  48  W. 
Va.  343.  See  also  Bailey  v.  Calfee,  49  W.  Va. 
630. 

101.  4.  No  Prejudice  to  Defendant — United 
States.  —  Shea  v.  Nilina,  (C.  C.  A.)  133  Fed. 
Rep.  209,  citing  :8  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  101  ;  London,  etc.,  Bank  v.  Hor- 
ton,  (C.  C.  A.I  126  Fed.  Rep.  593;  Fletcher  v. 
McArthur,  (C.  C.  A.)  117  Fed.  Rep.  393. 

Alabama.  —  Pratt  Land,  etc.,  Co.  v.  McClain, 
135  Ala.  452,  93  Am.  St.  Rep.  35. 

Arkansas.  —  See  Black  v.  Baskins,  (Ark. 
i9°5)  87  S.  W.  Rep.  647. 

Colorado.  —  Arkins  v.  Arkins,  (Colo.  App. 
1904)  77  Pac.  Rep.  256.  See  also  Keely  v.  East 
Side  Imp.  Co.,  16  Colo.  App.  ^65. 

Indiana.  —  Earl  v.  Van  Natta,  29  lnd.  App. 
532- 

Iowa.  —  Luke  v.  Koenen,  120  Iowa  103. 

Missouri.  —  State  v.  Smith,  172  Mo.  618. 

Nebraska.  —  Nisley  v.  Spencer,  (Neb.  1901) 
95  N.  W.  Rep.  798. 

New  Hampshire.  —  Douglass  v.  Concord,  etc., 
R.  Co.,  72  N.  H.  26. 

New  York.  —  Treadwell  v.  Clark,  73  N.  Y. 
App.  Div.  473,  quoting  18  Am.  and  Eng.  Encyc. 
or  Law  (2d  ed.)  101  ;  People  v.  Grant,  6i  N. 
Y.  App.  Div.  238.  See  also  Slayback  v.  Ray- 
mond, (Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.) 
601,  affirmed  93  N.  Y.  App.  Div.  326. 

Oregon.  —  Wilson  v.  Wilson,  41  Oregon  459. 

Pennsylvania.  —  Bower's  Estate,  17  Pa. 
Super.  Ct.  59. 

South  Carolina.  —  Hellams  v.  Prior,  64  S. 
Car.  296,  quoting  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  101. 

Utah.  —  Felkner  v.  Dooly,  27  Utah  350. 

Vermont.  —  White  River  Sav.  Bank  v.  Capi- 
tol Sav.  Bank,  etc.,  Co.,  77  Vt.  123,  107  Am.  St. 
Rep.  658. 

Wisconsin.  —  Fleming  v.  Ellison,  124  Wis. 
36.    See  also  Isaacs  v.  Bardon,  114  Wis.  142. 

6.  When  Corresponding  Legal  Remedy  Not 
Barred  —  United  States.  — ■  Wyman  v.  Bowman, 
(C.  C.  A.)  127  Fed.  Rep.  257;  Pepin  Tp.  v. 
Sage.  (C.  C.  A.)  129  Fed.  Rep.  657;  Brown  v. 
Arnold,  (C.  C.  A.)  131  Fed.  Rep.  723,  reversing 
(C.  C.  A.)  127  Fed.  Rep.  387;  Williams  v. 
Neely,  (C.  C.  A.)  134  Fed.  Rep.  1  ;  Kessler  v. 
Fnsley  Land  Co.,  123  Fed.  Rep.  546,  129  Fed. 
Rep.  397 ;  Ide  v.  Trorlicht,  etc.,  Carpet  Co., 
(C.  C.  A.)  115  Fed.  Rep.  137- 


Alabama.  —  Bailey  v.  Butler,  138  Ala.  153; 
Gulf  Red  Cedar  Co.  v.  Crenshaw,  138  Ala.  134. 

California.  —  See  North  Stockton  Town  Lot 
Co.  v.  Fischer,  138  Cal.  100;  Ludwig  v.  Mur- 
phy, 143  Cal.  473. 

District  of  Columbia.  —  Washington  L.  &  T. 
Co.  v.  Darling,  21  App.  Cas.  (D.  C.)  132. 

Illinois. —  See  Vermilion  County  Children's 
Home  v.  Varner,  192  111.  594. 

Indiana.  —  West  Muncie,  etc.,  Co.  v.  Slack, 
164  lnd.  21. 

Ioiva.  —  Burns  v.  Cole,  117  Iowa  262.  See 
also  Stubblefield  v.  Gadd,  112  Iowa  681  ;  Sioux 
City,  etc.,  R.  Co.  v.  O'Brien  County,  118  Iowa 
582. 

Kentucky.  —  Barrett  v.  Mutual  L.  Ins.  Co., 
(Ky.  1905)  85  S.  W.  Rep.  745. 

Massachusetts.  —  Moore  v.  Dick,  187  Mass. 
207. 

Michigan. — ■  Hanna  v.  Chalker,  136  Mich.  8. 

Mississippi.  —  Houston  v.  National  Mut. 
Bldg.,  etc.,  Assoc.,  80  Miss.  31. 

Missouri.  —  See  Loomis  v.  Missouri  Pac.  R. 
Co.,  165  Mo.  469. 

Nebraska.  —  Michigan  Trust  Co.  v.  Red 
Cloud,  (Neb.  1902)  92  N.  W.  Rep.  900. 

New  Hampshire. —  Ross  v.  Leavitt,  70  N.  H. 
602. 

New  Jersey.  —  Burne  v.  Partridge,  61  N.  J. 
Eq.  434.  See  also  Tucker  v.  Linn,  (N.  J. 
1904)  57  Atl.  Rep.  1017. 

New  York.  —  People  v.  Sturgis,  82  N.  Y. 
App.  Div.  580. 

Oregon.  —  Wilson  v.  Wilson,  41  Oregon  459. 

Tennessee.  — •  Renshaw  v.  Tullahoma  First 
Nat.  Bank,  (Tenn.  Ch.  1900)  63  S.  W.  Rep.  194. 

Texas.  —  Faulkenbury  v.  Wells,  28  Tex.  Civ. 
App.  621  ;  Darrow  v.  Summerkill,  24  Tex.  Civ. 
App.  208 ;  Watson  v.  Texas,  etc.,  R.  Co.,  (Tex. 
Civ.  Appi  1903)  73  S.  W.  Rep.  830. 

Virginia.  —  See  Redford  v.  Clarke,  100  Va. 
115,  4  Va.  Supm.  Ct.  36. 

Washington.  —  Gay  v.  Havermale,  27  Wash. 
390. 

West  Virginia.  —  Waldron  V.  Harvey,  54  W. 
Va.  617. 

Wisconsin. — •  Rowell  v.  Smith,  123  Wis.  510; 
Ludington  v.  Patlon,  111  Wis.  208. 

"  When  a  suit  is  brought  after  the  time  fixed 
by  the  analogous  statute,  the  burden  is  on  the 
complainant  to  plead  and  prove  that  it  would  be 
inequitable  to  apply  it  to  his  case,  and  when 
a  suit  is  brought  within  the  statutory  time 
for  the  analogous  action  at  law,  the  burden  is 
on  the  defendant  to  show  either  from  the  face 
of  the  bill  or  by  his  answer  that  extraordinary 
circumstances  exist,  which  require  the  immedi- 
ate application  of  the  doctrine  of  laches.'' 
Boynton  v.  Haggart,  120  Fed.  Rep.  819,  57  C. 
C.  A.  301. 

102.  1.  When  Property  of  a  Speculative  Char- 
acter. —  Kessler  Ensley  Land  Co.,  1 23  Fed. 
Rep.  546.  See  also  Law  v.  Smith,  (N.  J.  1904) 
50  Atl.  Rep.  327  ;  Nerve  Food  Co.  v.  Robertson, 
199  Pa.  St.  486;  Isaacs  v.  Bardon,  114  Wis. 
142. 
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102.  2.  Knowledge.  —  See  note  7. 

103.  See  note  1. 

3.  Prejudice  to  Other  Persons.  —  See  note  2. 

104.  See  note  1. 


102.    2.  Rule  Applied  to  Mining  Property.  — 

Socrates  Quicksilver  Mines  v.  Carr  Realty  Co., 
(C.  C.  A.)  130  Fed.  Rep.  293;  Moore  v.  Mickey. 
(  C.  C.  A.)  133  Fed.  Rep.  289  ;  Patterson  v.  Hew- 
itt. 11  N.  Mex.  1;  Smith  v.  Detroit,  etc.,  Gold 
Min.  Co.,  17  S.  Dak.  413.  See  also  Shea  v. 
Nilima,  (C.  C.  A.)  133  Fed.  Rep.  209;  Mantle 
v.  Speculator  Min.  Co.,  27  Mont.  473  ;  Scott  v. 
Crouch,  24  Utah  377. 

5.  Dickman  v.  Dryden,  90  Minn.  244 ;  Wall 
V.  Beedy,  161  Mo.  625. 

6.  Kentucky  Distilleries,  etc.,  Co.  v.  War- 
wick Co.,  109  Fed.  Rep.  280,  48  C.  C.  A.  363; 
Findley  v.  Koch,  126  Iowa  131. 

7.  Knowledge  Necessary—  United  States. — - 
Encyclopaedia  Britannica  Co.  v.  American  News- 
paper Assoc.,  130  Fed.  Rep.  460;  Werner  Co.  v. 
Encyclopaedia  Britannica  Co.,  (C.  C.  A.)  134 
Fed.  Rep.  831  ;  Devlin  v.  McLeod,  135  Fed. 
Rep.  164. 

Colorado. — -See  Murto  v.  Lemon,  19  Colo. 
App.  314;  Keely  v.  East  Side  Imp.  Co.,  16 
Colo  App.  365. 

Illinois.  —  Bishop  v.  Thompson,  196  111.  206. 
See  also  Lawis  v.  McGrath,  191  111.  401. 

Michigan.  —  See  Olmstead  v.  Taylor,  126 
Mich.  316. 

Minnesota.  —  Wall  v.  Meilke,  89  Minn.  232; 
Lamherton  v.  Youmans,  84  Minn.  109. 

Missouri. —  St.  Louis  Safe  Deposit,  etc., 
Bank  v.  Kennett  Estate,  101  Mo.  App.  370; 
Gaines  v.  Whyte  Grocery,  etc.,  Co.,  107  Mo. 
App.  507.    See  also  Wall  v.  Beedy,  161  Mo.  625. 

South  Carolina. —  Wagner  v.  Sanders,  62  S. 
Car.  73. 

IVcst  Virginia.  —  Cresap  v.  Cresap,  54  W. 
Ya.  581. 

Wisconsin.  —  Kickhusch  v.  Corwith,  108  Wis. 
634.    See  also  Isaacs  v.  Bardon,  114  Wis.  142. 

"  These  two  elements  —  knowledge  and  delay 
—  are  the  essential  elements  of  the  defense." 
Fox  v.  Robbins,  (Tex.  Civ.  App.  1901)  62  S.  W- 
Rep.  815. 

i():J.  1.  Opportunity  for  Knowledge.  —  Thorn- 
ton 7'  A.nchez,  63  C.  C.  A.  526,  129  Fed.  Rep. 
84;  Wall  v.  Meilke,  89  Minn.  232;  Cresap  v. 
Cresap.  54  W.  Va.  581.  See  also  Hicks  v. 
Steele,  126  Mich.  408;  Batty  v.  Hastings,  63 
Neb.  26 

Where  the  Plaintiff  Is  Not  Guilty  of  Any  Negli- 
gence in  being  ignorant  of  the  facts,  laches  may 

not  be  imputed  to  him.  Keely  v.  East  Side  Imp. 
Co..  16  Colo.  App.  365. 

Laches  of  Next  Friend  of  Imbecile.  —  It  is  no 
defense  to  an  action  by  a  next  friend  for  an 
imbecile  tint  the  former  had  knowledge  of  the 
cause  of  action  long  before  and  is  guilty  of 
laches  in  instituting  suit.  Kidder  v.  Houston, 
(N.  J.  1900)  47  Atl.  Rep.  336. 

Fraud  Generally  Known.  —  Where  a  fact  is  a 
matter  of  general  knowledge  in  the  community 
it  is  apparent  that  the  plaintiff  knew  of  such 
fact.    Morris  7'.  Parry,  110  Mo.  Anp.  67s. 

2.  Prejudice  to  Others  —  United  States.  — 
Ward  v.  Sherman,  192  U.  S.  168;  O'Brien  v. 
Whcclock,  184  U.  S.  450. 


Connecticut.  —  See  Fisk  v.  Ley,  76  Conn. 
295  ;  Lewis  v.  Lewis,  76  Conn.  586. 

Georgia. —  Holt  v.  Parsons,  118  Ga.  895. 

Indiana.  —  Earl  v.  Van  Natta,  29  Ind.  App. 
53*- 

Iowa.  —  Stubblefield  v.  Gadd,  112  Iowa  68i  ; 
Long  v.  Olson,  115  Iowa  388;  Loesche  v. 
Goerdt,  123  Iowa  55;  Hurley  v.  Hurley,  117 
Iowa  621. 

Kentucky. —  Byron  v.  Louisville,  etc.,  R.  Co., 
59  S.  W.  Rep.  519,  22  Ky.  L.  Rep.  1007.  See 
also  Kelley  v.  Culver,  116  Ky.  241. 

Missouri.  —  Wall  v.  Beedy,  161  Mo.  625;  St. 
Louis  Safe  Deposit,  etc.,  Bank  v.  Kennett  Es- 
tate, 101  Mo.  App.  370. 

Montana.  —  Mantle  v.  Speculator  Min.  Co., 
27  Mont.  473. 

Nebraska. —  See  Chapman  v.  Wagner,  (Neb. 
1901)  96  N.  W.  Rep.  412. 

New  Jersey. —  International  Silver  Co.  v. 
William  H.  Rogers  Corp.,  66  N.  J.  Eq.  140; 
Coward  v.  Bayonne,  67  N.  J.  L.  470.  See  also 
Mumford  v.  Ecuador  Development  Co.,  (N.  J. 
1901)  50  Atl.  Rep.  476;  Budd  v.  Camden,  69 
N.  J.  L.  193  ;  Allen  v.  Chosen  Freeholders, 
(N.  J.  1905)  60  Atl.  Rep.  36. 

New  York.  —  Treadwell  v.  Clark,  73  N.  Y. 
App.  Div.  473,  quoting  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  103;  Penrhyn  Slate  Co.  v. 
Granville  Electric  Light,  etc.,  Co.,  181  N.  Y. 
80.  See  also  People  v.  Marsh,  82  N.  Y.  App. 
Div.  571,  affirmed  in  178  N.  Y.  618. 

North  Carolina.  ■ —  Spencer  v.  Seaboard  Air 
Line  R.  Co.,  137  N.  Car.  107. 

Pennsylvania.  —  Hinnershitz  v.  United  Trac- 
tion Co.,  206  Pa.  St.  91  ;  Bradford  v.  New  York, 
etc.,  Telephone,  etc.,  Co.,  206  Pa.  St.  582; 
Nesinger  v.  Clay,  etc.,  Turnpike  Co.,  203  Pa. 
St.  265. 

Rhode  Island.  —  Gorham  v.  Sayles,  23  R.  I. 
449. 

It  Is  a  Familiar  Principle  of  Equity.  —  Gushing 
v.  Schoeneman,  (Neb.  1901)  96  N.  W.  Rep. 
346;  McConnell  v.  Rowland,  48  W.  Va.  276. 

Balance  of  Justice. — Ryason  ?>.  Dunten,  164 
Ind.  85;  State  v.  Mansfield,  90  Mo.  App.  146; 
Keeling  v.  Pittsburg,  etc..  R.  Co.,  205  Pa.  St.  31. 

Claim  Supported  by  Documentary  Evidence.  — 
See  Tidball  v.  Shenandoah  Nat.  Bank,  100  Va. 
741. 

101.  1.  Stearns-Roger  Mfg.  Co.  v.  Brown. 
(C.  C.  A.)  114  Fed.  Rep.  939;  Treadwell  v. 
Clark,  73  N.  Y.  App.  Div.  473,  quoting  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  103  ;  Wil- 
liams v.  Starkweather,  24  R.  I.  512;  Felkner  v. 
Dooly,  27  Utah  350.  See  also  Renshaw  v. 
Tullahema  First  Nat.  Rank.  (Tenn.  Ch.  1900) 
63  S.  W.  Rep.  194;  Slaughter  v.  Coke  County. 
34  Tex.  Civ.  App.  508. 

Laches  Is  Not  Mere  Delay,  but  Delay  That  Works 
Disadvantage  to  Another  —  United  Stales.  — 
O'Brien  v.  Wheelock,  184  U.  S.  450  ;  American 
St.  Car  Advertising  Co.  v.  Jones,  r22  Fed.  Rop. 
803  :  London,  etc.,  Bank  v.  Horton,  (C.  C.  A.) 
1 26  Fed.  Rep.  503  ;  Ide  v.  Trorlicht,  etc.,  Car- 
pet Co.,  (C.  C.  A.)  1 1 5  Fed.  Rep.  137. 
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1 0."».    4.  Loss  of  Evidence  —  Death  of  Parties  and  Witnesses.  —  See  note  2. 
1«M».    Sec  note  I. 

V.  Circumstances  of  Excuse  or  Explanation  —  1.  Legal  Disabilities 

—  a.  Infancy.  —  See  notes  3,  6. 

1 07.    />.  Coverture  —  At  common  Law.  —  See  notes  1,  2. 

Separate  Property  of  Married  Women.  —  See  note  7- 


Arkansas.  —  La  Fayette  v.  Merchants'  Bank, 
73  Ark.  561. 

California.  —  Cahill  v.  Superior  Ct.,  145  Cal. 
42. 

Colorado.  —  See  Farris  v.  Wirt,  16  Colo. 
App.  i. 

Connecticut.  —  Allis  v.  Hall,  76  Conn.  322. 
Illinois.  —  Hahn  v.  Gates,  102  111.  App.  385; 
Wright  v.  Simpson,  200  111.  56. 

Indiana.  —  Ryason  v.  Dunten,  164  Ind.  85. 
Iowa.  —  Luke  v.  Koenen,  120  Iowa  103. 
Maryland.  —  Sinclair  v.  Auxiliary  Realty  Co., 

99  Md.  223. 

Missouri.  —  Weir  v.  Cordz-Fisher  Luti'ber 
Co.,  186  Mo.  388;  St.  Louis  Safe  Deposit,  etc., 
Bank  r.  Kennett  Estate,  101  Mo.  App.  370.  See 
also  Kelsay  v.  Farmers',  etc.,  Bank,  166  Mo. 
157;  State  v.  Smith,  172  Mo.  618. 

Nebraska.  —  Westervelt  v.  Baker,  (Neb. 
1901)  95  N.  W.  Rep.  793;  Nisley  v.  Spencer, 
(Neb.  1901)  95  N.  W.  Rep.  798.  See  also  Car- 
ter v.  Leonard,  65  Neb.  670. 

New  Jersey.  —  Kinkead  v.  Ryan,  64  N.  J.  Eq. 
454- 

New  York.  —  People  v.  Grant,  61  N.  Y.  App. 
Div.  238. 

Rhode  Island.  —  Gorham  v.  Sayles,  23  R.  I, 
449. 

South  Carolina.  —  Hellams  v.  Prior,  64  S. 
Car.  296. 

Tennessee.  —  Madison  v.  Ducktown  Sulphur, 
etc.,  Co.,  113  Tenn.  331. 

Virginia.  —  Tidball  v.  Shenandoah  Nat.  Bank, 

100  Va.  741. 

Washington.  —  Gay  v.  H«vermale,  27  Wash. 
39°- 

Wisconsin.  —  Quayle  v.  Bayfield  County,  114 
Wis.  108.  See  also  Barth  v.  Loeffelholtz,  108 
Wis.  562. 

105.    2.  Loss  of  Evidence  —  Death  of  Parties, 

Etc.  —  United  States.  —  Fames  v.  Manly,  (C. 
C.  A.)  117  Fed.  Rep.  387;  Socrates  Quicksilver 
Mines  v.  Carr  Realty  Co.,  (C.  C.  A.)  130  Fed. 
Rep.  293. 

Illinois.  —  Dempster  v.  Rosehill  Cemetery 
Co.,  206  111.  261. 

Iowa.  —  See  Stubblefield  v.  Gadd,  112  Iowa 
681. 

Kentucky.- — Smick  v.  Beswick,  113  Ky.  439, 
quoting  18  Am.  and  Eng.  Encvc.  of  Law  (2d 
ed.)  105:  McArthur  v.  Preston,  61  S.  W.  Rep. 
365.  22  Ky.  L.  Rep.  1769. 

Louisiana.  —  Kuhn  v.  Bercher,  114  La.  602. 

Missouri.  —  Morris  v.  Parry,  no  Mo.  App. 

New  Jersey.  —  In  re  Myer,  67  N.  J.  F.q.  560  ; 
Lozier  v.  Hill,  (N.  J.  1904)  50  Atl.  Rep.  234. 
See  also  Lutjen  v.  Lutjen,  64  N.  J.  Eq.  773. 

New  Mexico.  —  Patterson  v.  Hewitt,  1 1  N. 
Mex.  1. 

Oregon. — Wilson  v.  Wilson,  41  Oregon  459- 
Pennsylvania.  —  Wehrle's  Estate,  205  Pa.  St. 

62:  Reisher  v.  Reisher,  14  York  Leg.  Rec.  <Pa.) 

139. 


Rhode  Island.  —  Dispeau  v.  Pawtucket  First 
Nat.  Bank,  24  R.  I.  508. 

South  Carolina.  — ■  Ex  p.  Baker,  67  S.  Car.  74. 

Tennessee.  —  Kelly  v.  Kelly,  (Tenn.  Ch. 
1900)  58  S.  W.  Rep.  870. 

Utah.  —  Scott  v.  Crouch,  24  Utah  377. 

Virginia.  —  Redford  v.  Clarke,  100  Va.  115; 
Nelson  v.  Triplett,  99  Va.  421.  See  also  Tid- 
ball v.  Shenandoah  Nat.  Bank,  100  Va.  741. 

Washington.  —  Snipes  v.  Kelleher,  31  Wash. 
386. 

West  Virginia.  —  Holsberry  v.  Harris,  56  W. 
Va.  320;  Ohio  River  R.  Co.  v.  Johnson,  50  W. 

Va.  499. 

Wisconsin.  —  Havenor  v.  Pipher,  109  Wis. 
108. 

As  to  Effect  of  Death  of  Parties  or  Witnesses, 

see  further  the  following  cases  : 

Arkansas.  —  Wallace  v.  Swepston,  (Ark. 
1905)  86  S.  W.  Rep.  398. 

Illinois.  —  Ferns  v.  Chapman,  211  111.  597. 

Kentucky.  —  Moore  v.  Hemp,  68  S.  W.  Rep. 
1,  24  Ky.  L.  Rep.  121. 

Maryland.  —  Sinclair  v.  Auxiliary  Realty  Co., 
99  Md.  223. 

Missouri.  —  Baker  v.  Cunningham,  162  Mo. 
134,  85  Am.  St.  Rep.  490;  Davidson  v.  Mayhew, 
169  Mo.  258. 

New  Jersey.  —  Atty.-Gen.  v.  Central  R.  Co., 
(N.  J.  1904)  59  Atl.  Rep.  348. 

Rhode  Island.  —  Eddy  v.  Campbell,  23  R.  I. 
192. 

Utah.  —  Scott  v.  Crouch,  24  Utah  377. 

West  Virginia.  —  McPeck  v.  Graham,  56  W. 
Va.  200 ;  Pethtel  v.  McCullough,  49  W.  Va. 
520. 

Wisconsin.  —  Fleming  v.  Ellison,  124  Wis.  36. 

106.  1.  Smick  v.  Beswick,  113  Ky.  439, 
quoting  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  105  :  Nelson  v.  Triplett,  99  Va.  42T. 

3.  Infancy.  —  Stewart  v.  Tennant,  52  W.  Va. 
550- 

6.  Stehn  v.  Hayssen,  124  Wis.  583.  See  also 
Lewis  v.  McGrath,  191  111.  401  ;  Derr's  Estate, 
203  Pa.  St.  06. 

107.  1.  Coverture  at  Common  Law.  —  Waldron 

7'.Harvey,54  W.  Va.,  617,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  107.  See  also  Hunt 
v.  Reilly,  23  R.  I.  471  ;  Darrow  v.  Summerhill, 
24  Tex.  Civ.  App.  208  ;  Phillips  v.  Piney  Coal, 
etc.,  Co.,  53  W.  Va.  543,  97  Am.  St.  Rep.  1040. 

2.  A  Divorced  Woman  is  not  under  disability 
and  will  be  precluded  by  her  laches  from  bring- 
ing an  action  based  upon  the  fraud  of  the  hus- 
band, committed  during  coverture,  and  thirty 
years  before  the  action  was  brought.  Kelly  v. 
Kelly,  (Tenn.  Ch.  ir,oo)  58  S.  W.  Rep.  870. 

7.  Separate  Property  of  Married  Women.  — 
Dickman  v.  Dryden,  90  Minn.  244;  Phillips  7'. 
Piney  Coal,  etc.,  Co.,  53  W.  Va.  543.  97  Am. 
St.  Rep.  1040,  quoting  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  107:  McPeck  v.  Graham.  56 
W.  Va.  200,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  107. 
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107.  c.  Insanity.  — See  note  9. 

108.  See  note  1. 

d.  Tribal  Indians.  —  See  note  3. 

3.  Bankruptcy  and  Poverty.  —  See  note  9. 

109.  See  notes  2,  4. 

4.  Absence  from  Jurisdiction.  —  See  notes  7,  9. 

110.  See  note  1. 

6.  Pendency  of  Suit.  —  See  notes  5,  6,  7. 

111.  7.  Negligence  or  Error  of  Attorney.  —  See  notes  3,  4,  5. 

8.  Recognition  of  Plaintiff's  Right.  —  See  note  6. 

9.  Delay  by  Agreement  of  Parties.  —  See  notes  7,  8. 


107.  9.  Insane  Persons.  —  Walling  v. 
Thomas,  133  Ala.  426;  Kidder  v.  Houston,  (N. 
J.  1900)  47  Atl.  Rep.  336. 

108.  1.  Kidder  v.  Houston,  (N.  J.  1900)  47 
Atl.  Rep.  336  ;  Fox  v.  Robbins,  (Tex.  Civ.  App. 
1901)  62  S.  W.  Rep.  815. 

3.  Tribal  Indians.  —  But  it  has  been  held  that 
a  complete  bar  to  a  charge  of  laches  is  not 
shown  by  the  fact  that  one  is  a  tribal  Indian, 
although  that  is  an  excusatory  matter  to  be  con- 
sidered in  applying  the  doctrine  of  laches. 
Dunbar  v.  Green,  66  Kan.  557,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  108;  Pope 
v.  Falk,  66  Kan.  793  :  Chouteau  v.  Klapmeyer, 
68  Kan.  829. 

9.  Insolvency.  —  Equitable  L.  Assur.  Soc.  v. 
Warren  Deposit  Bank,  (Ky.  1903)  76  S.  W. 
Rep.  391. 

109.  2.  Poverty  Rebutting  Tacit  Admission 
of  Want  of  Merit.  —  See  Barker  v.  Barker,  63 
N.  J.  Eq.  593- 

4.  Hellams  v.  Prior,  64  S.  Car.  296. 

7.  I^e  Roux  v.  Girard,  (C.  C.  A.)  112  Fed. 
Rep.  89. 

9.  Where  nonresidents  brought  suit  within 
eight  months  after  the  cause  of  action  arose  it 
was  held  that  the  doctrine  of  laches  could  not 
be  invoked  to  defeat  their  claim.  Grace  v.  Noel 
Mill  Co.,  (Tenn.  Ch.  1901)  63  S.  W.  Rep.  246. 

110.  1.  Absence  in  Connection  with  Other 
Circumstances.  —  In  an  action  to  review  pro- 
ceedings had  under  an  act  concerning  roads  the 
court  said :  "  No  notice  by  advertisement  or 
otherwise  was  given  to  the  prosecutor  of  the 
uroceeding,  and  he  was  and  is  a  nonresident  of 
this  state.  We  therefore  conclude  that  he  was 
not  guilty  of  any  laches  in  applying  for  his  writ 
which  should  deprive  him  of  his  right  to  a  re- 
view." Pursell  v.  Edison  Portland  Cement  Co., 
65  N.  J.  L.  541. 

5.  Suit  Pending  in  Regard  to  the  Matter.  — 
Wyman  v.  Bowman,  (C.  C.  A.)  127  Fed.  Rep. 
257;  Pepin  Tp.  v.  Sage,  (C.  C.  A.)  129  Fed. 
Rep.  657;  Williams  v.  Neely,  (C.  C.  A.)  134 
Fed.  Rep.  1;  Hart  wig  v.  Clark,  138  Cal.  668; 
Burns  v.  Cole,  117  Iowa  262;  Felkner  v.  Dooly, 
27  Utah  350.  See  also  Stevens  v.  Grand  Cent. 
Min.  Co.,  (C.  C.  A.)  133  Fed.  Rep.  28. 

The  owner  of  a  patent  is  not  under  a  duty 
to  sue  every  infringer  at  the  same  time  and  is 
not  chargeable  with  laches  after  three  years, 
where,  during  the  time,  he  has  been  prosecuting 
other  infringers.  Timolnt  v.  Franklin  Boiler 
Works  Co.,  122  Fed.  Rep.  69,  58  C.  (".  A.  405; 
U.  S.  Mitis  Co.  v.  Detroit  Steel,  etc.,  Co.,  (C. 
C.  A.)  122  Fed.  Rep.  863;  Steams-Roger  Mfg. 
Co.  v.  Brown,  (C.  C.  A.)  114  Fed.  Rep.  939. 


Failure  to  Pursue  All  Remedies  Concurrently. 

—  "  The  fact  that  the  complainant  was  pursuing 
one  of  the  several  remedies  he  had  against  his 
mortgagor,  when  he  might  have  pursued  all  of 
his  remedies  concurrently,  does  not  *  *  * 
excuse  his  delay,  nor  will  it  relieve  him  from 
the  imputation  of  laches."  Elrod  v.  Smith,  130 
Ala.  212. 

6.  Test  Case.  —  People  v.  Sturgis,  82  N.  Y. 
App.  Div.  580.  See  also  Young  v.  Snell,  115 
Iowa  32;  Murphy  v.  Keller,  61  N.  Y.  App.  Div. 
145- 

7.  Where  Institution  of  Suit  —  Delay  in  Prose- 
cution. —  In  re  Koenig,  127  Fed.  Rep.  891, 
affirmed  in  Cuero  First  Nat.  Bank  v.  Peavy,  (C. 
C.  A.)  133  Fed.  Rep.  1019  ;  Ex  p.  Baker,  67  S. 
Car.  74  ;  Swilley  v.  Watson,  36  Tex.  Civ.  App. 
583.  See  also  Penfield  v.  Potts,  (C.  C.  A.)  126 
Fed.  Rep.  475;  Cahill  v.  Superior  Ct.,  145  Cal. 
42;  Merced  Bank  v.  Price,  145  Cal.  436;  New 
York  v.  Cody,  (Supm.  Ct.  Spec.  T.)  44  Misc. 
(N.  Y.)  270,  95  N.  Y.  App.  Div.  632;  Gibbons 
v.  Bush  Co.,  98  N.  Y.  App.  Div.  283;  Tidball 
v.  Shenandoah  Nat.  Bank,  100  Va.  741. 

Slow  progress  of  the  suit  will  not  deprive  the 
complainant  of  relief,  if  he  is  not  solely  ac- 
countable for  the  delay.  London,  etc.,  Bank  v. 
Horton,  (C.  C.  A.)  126  Fed.  Rep.  593. 

111.  3.  Negligence  of  Counsel. — Wilson 
v.  Smith,  117  Fed.  Rep.  707,  affirmed  (C.  C.  A.) 
126  Fed.  Rep.  916.  See  also  Tetrault  v.  Four- 
nier,  187  Mass.  58. 

4.  Erroneous  Legal  Advice.  —  See  Sioux 
Falls  Sav.  Bank  v.  Lien,  14  S.  Dak.  410. 

5.  See  St.  Louis  Safe  Deposit,  etc.,  Bank  v. 
Kennett  Estate,  101  Mo.  App.  370;  Harrison 
v.  McReynolds,  183  Mo.  533. 

6.  Where  Defendant  Recognized  Plaintiff's  Right. 

—  Grayson  v.  Bowlin,  70  Ark.  145  ;  Madison  v. 
Madison.  206  111.  534.  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  in  ;  Maher  v.  Aldrich, 
205  111.  242;  Hellams  v.  Prior,  64  S.  Car.  296, 
quoting  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
cd.)  See  also  Humes  v.  Scott,  130  Ala. 
281;  Hancy  v.  Legg,  129  Ala.  619,  87  Ain.  St. 
Rep.  81  ;  Snipes  v.  Kelleher,  31  Wash.  386. 

7.  Delay  by  Agreement  of  Parties.  —  Walling 
v.  Thomas,  133  Ala.  426;  Brooks  v.  Twitchell, 
182  Mass.  443,  94  Am.  St.  Rep.  662;  State  v. 
Duluth  St.  R.  Co.,  88  Minn.  158;  Hellams  v. 
Prior,  64  S.  Car.  296,  quoting  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  ui.  See  also  Yates 
v.  Goodwin,  96  Me.  90  ;  Kelsay  v.  Farmers,  etc.. 
Rank,  166  Mo.  157  ;  Loughran  v.  Hickory,  129 
N.    Car.    281;    Brown    v.   Johnson,    115  Wis. 

no. 

8    Jackson  v.  Lemler,  83  Miss.  37  ;  Hellams 
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111.    10.  Delay  Caused  by  Act  of  Defendant.  —  See  note  9. 
I  1  *i.    See  note  I . 

11.  Negotiation  for  Compromise.  —  See  notes  2,  3. 
1  III.    14.  Right  of  Action  Immature.  —  See  notes  1,  2. 

15.  Prudential  Reasons.  —  See  note  3. 

16.  Relationship  of  Parties.  — See  notes  4,  5. 

18.  Ignorance  of  Facts  —  General  Rule.  —  See  note  9. 
1141.     Must  Show  Reasons  for  Remaining  Ignorant,  Etc.  —  See  note  I. 

Knowledge  Obtainable  upon  Inquiry.  —  See  note  2. 
1  Ida     Matters  of  Public  Record.  —  See  note  I. 

Whatever  Is  Notice  Enough  to  Excite  Attention.  —  See  note  2. 

Defendant  under  Obligation  to  Disclose.  —  See  note  3. 


f.  Prior,  64  S.  Car.  296,  quoting  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  in. 

111.  0.  Where  Defendant  Responsible  for  De- 
lay.—  Stuart  v.  Harmon,  72  S.  W.  Rep.  365,  24 
ky.  L.  Rep.  1829;  Upton  v.  Dennis,  133  Mich. 
238,  10  Detroit  Leg.  N.  132;  Chance  v.  Jen- 
nings, 159  Mo.  544:  Fleming  v.  L.'lison,  124 
Wis.  36.  See  also  London,  etc.,  Bank  v.  Hor- 
ton,  (C.  C.  A.)  126  Fed.  Rep. 593;  Pennsylvania 
Min.  Co.  v.  Martin,  210  Pa.  St.  53. 

112.  1.  Haney  v.  Legg,  129  Ala.  619,  87 
Am.  St.  Rep.  81  ;  Fox  v.  Robbins,  (Tex.  Civ. 
App.  1901)  62  S.  W.  Rep.  815.  See  also  Cas- 
scm  v.  Heustis,  201  111.  208,  94  Am.  St.  Rep. 
160. 

2.  Attempts  to  Compromise. —  Welch  v. 
Welch,  181  Mass.  37;  Hellams  v.  Prior,  64  S. 
Car.  296,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  110-112.  See  also  Merced  Bank 
v.  Price,  145  Cal.  436. 

3.  Stuart  v.  Harmon,  72  S.  W.  Rep.  365,  24 
Ky.  L.  Rep.  1829;  Hellams  v.  Prior,  64  S.  Car. 
296,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed. )  110-112.  See  also  New  York  Phono- 
graph Co.  v.  Edison,  136  Fed.  Rep.  600;  Cassein 
v.  Heustis,  201  111.  208,  94  Am.  St.  Rep.  160. 

An  executor  may  excuse  his  delay  by  show- 
irg  it  to  have  occurred  through  a  desire  to  avoid 
litigation.  Pearson  v.  Treadwell,  179  Mass. 
462. 

The  Assurance  of  an  Agent  that  litigation  was 
useless  and  unnecessary  was  held  to  relieve  the 
principal  from  the  imputation  of  laches,  dish- 
ing v.  Schoeneman,  (Neb.  1901)  96  N.  W.  Rep. 

34^- 

113.  1.  Where  Right  of  Action  Immature.  — 

Lewis  v.  Lewis,  76  Conn.  586  ;  Ring  v.  Lawless, 
190  111.  520  ;  Jacobus  v.  Diamond  Soda  Water 
Mfg.  Co.,  94  N.  Y.  App.  Div.  366 ;  Hunt  v. 
Reilly,  23  R.  I.  471  ;  McAnulty  v.  Ellison,  (Tex. 
Civ.  App.  1903)  71  S.  W.  Rep.  670;  Stewart  v. 
Conrad,  100  Va.  128,  4  Va.  Supm.  Ct.  49.  See 
also  Heinemann  v.  Pier,  110  Wis.  185. 

If  an  action  is  commenced  substantially  as 
soon  as  the  necessity  therefor  has  developed, 
no  laches  may  be  imputed  to  the  plaintiff. 
Quayle  v.  Bayfield  County,  114  Wis.  108. 

Until  there  has  been  a  breach  of  trust  no 
right  of  action  exists  and  laches  therefore  can- 
not be  invoked.  White  v.  Costigan,  138  Cal. 
S<54. 

Remaindermen, — Graham  v.  Stafford,  171  Mo. 

602. 

2.  May  Not  Postpone  Action   Indefinitely.  — 

See  Baker  v.  Bailey,  204  Pa.  St.  524. 

3.  Ryason  v.  Dunten,  164  Ind.  85. 


4.  Relationship  of  Parties.  —  Haney  v.  Legg, 
129  Ala.  619,  87  Am.  St.  Rep.  81  ;  Arkins  v. 
Arkins,  (Colo.  App.  1904)  77  Pac.  Rep.  256; 
Madison  v.  Madison,  206  111.  534.  See  also  Law 
v.  Smith,  (N.  J.  1904)  59  Atl.  Rep.  327. 

6.  Arkins  v.  Arkins,  (Colo.  App.  1904)  77 
Pac.  Rep.  256 ;  Madison  v.  Madison,  206  111. 
534- 

9.  Ignorance.  —  Fletcher  v.  Mc Arthur,  (C.  C. 
A.)  117  Fed.  Rep.  393;  Devlin  v.  McLeod,  135 
Fed.  Rep.  164;  Coolidge  v.  Rhodes,  199  111.  24; 
Belinski  v.  National  Brewing  Co.,  109  111.  App. 
647;  Olmstead  v.  Taylor,  126  Mich.  316.  See 
also  Lewis  v.  McGrath,  191  111.  401  ;  Harrison 
v.  McReynolds,  183  Mo.  533. 

1 14.  1.  Reasons  for  Ignorance.  —  Edwards 
v.  Mercantile  Trust  Co.,  124  Fed.  Rep.  381; 
Kansas  City  Southern  R.  Co.  v.  Stevenson,  135 
Fed.  Rep.  553  ;  Reynolds,  etc.,  Estate  Mortg. 
Co.  v.  Martin,  116  Ga.  495;  Phillips  v.  Piney 
Coal,  etc.,  Co.,  53  W.  Va.  543,  97  Am.  St.  Rep. 
1040.  See  also  Kessler  v.  Ensley  Land  Co.,  123 
Fed.  Rep.  546;  Fritz  v.  Fritz,  (Minn.  1905)  102 
N.  W.  Rep.  705  ;  Joy  v.  Ft.  Worth  Compress 
Co.,  24  Tex.  Civ.  App.  94 ;  Redford  v.  Clarke, 
100  Va.  115;  Glenwood  Mfg.  Co.  v.  Syme,  109 
Wis.  355. 

2.  Facts  Sufficient  to  Put  One  on  Inquiry.—  Evans 
v.  Duke,  140  Cal.  22;  Mason  v.  Odum,  210  111. 
471,  102  Am.  St.  Rep.  180;  Coolidge  v.  Rhodes, 
199  111.  24;  Hurley  v.  Hurley,  117  Towa  621; 
Kelsay  v.  Farmers',  etc.,  Bank,  166  Mo.  157. 

115.  1.  Public  Records — United  States. — 
Kessler  v.  Ensley  Land  Co.,  123  Fed.  Rep.  546; 
Potts  v.  Alexander,  118  Fed.  Rep.  885;  Socrates 
Quicksilver  Mines  v.  Carr  Realty  Co.,  (C.  C. 
A.)  130  Fed.  Rep.  293. 

Alabama.  —  See  Haney  v.  Legg,  129  Ala.  619, 
87  Am.  St.  Rep.  81. 

Idaho.  —  Ryan  -•.  Woodin,  9  Idaho  525. 

Illinois. — Fitch  v.  Miller,  200  III.  170; 
Booker  v.  Booker,  208  111.  529,  100  Am.  St. 
Rep.  250. 

lorva.- — ■  Stubblefield  v.  Gadd,  112  Towa  681. 

Nebraska.  —  See  Carter  v.  Leonard,  65  Neb. 
670;  Shelby  v.  Creighton,  65  Neb.  485;  Batty 
v.  Hastings,  63  Neb.  26. 

Texas.  —  Joy  v.  Ft.  Worth  Compress  Co..  24 
Tex.  Civ.  App.  94. 

West  Virginia.  —  Edgell  v.  Smith,  50  W.  Va. 
349- 

Wisconsin.  —  Kickbusch  v.  Corwith,  108  Wis. 

634. 

2.  Extent  of  Inquiry.  —  Kansas  City  Southern 
R.  Co.  v.  Stevenson,  135  Fed.  Rep.  553. 

3.  Arkins  v.  Arkins,   (Colo.  App.   1904)  77 
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115.     19.  Fraud  —  Ignorance  of  Fraud.  —  See  note  4. 
110.     Presumption  of  Innocence.  —  See  note  I. 
Character  of  Fraud.  —  See  note  2. 

117.  See  note  2. 

Delay  After  Discovery  of  Fraud.  —  See  notes  3,  4. 

118.  20.  Mistake.  —  See  notes  5,  6. 

119.  VI.  How  Application  of  Doctrine  Controlled  by  Circumstances 

—  1.  General  Statement.  —  See  note  1 . 

2.  Summary  of  Circumstances  to  Be  Considered.  —  See  note  2. 


Pac.  Rep.  256  ;  Joy  v.  Ft.  Worth  Compress  Co., 
24  Tex.  Civ.  App.  94. 

115.  4.  Ignorance  of  Fraud  —  United  States. 
—  Anthony  v.  Campbell,  112  Fed.  Rep.  212,  50 
C.  C.  A.  195;  Alger  v.  Keith,  105  Fed.  Rep.  105, 
44  C.  C.  A.  371  ;  Reavis  v.  Reavis,  103  Fed. 
Rep.  813;  Stan  wood  v.  Wishard,  134  Fed.  Rep. 
959  ;  American  Alkali  Co.  v.  Salom,  (C.  C.  A.) 
131  Fed.  Rep.  46;  Saxlehner  v.  Eisner,  etc.,  Co., 
179  U.  S.  19,  reversing  (C.  C.  A.)  91  Fed.  Rep. 
536.  See  also  Kessler  v.  Ensley  Land  Co.,  129 
Fed.  Rep.  397. 

Arkansas.  —  La  Fayette  v.  Merchants'  Bank, 
73  Ark.  561. 

District  of  Columbia.  —  McGee  v.  Welch,  18 
App.  Cas.  (D.  C.)  177. 

Illinois.  — ■  Coolidge  v.  Rhodes,  199  111.  24 ; 
Bishop  v.  Thompson,  196  111.  206;  Walker  v. 
Shepard,  210  111.  100. 

Iowa. —  Campbell  v.  Spears,  120  Iowa  670. 

Missouri.  —  Gaines  v.  Whyte  Grocery,  etc., 
Co.,  107  Mo.  App.  507. 

New  Jersey.  —  Kidder  v.    Houston,    (N.  J. 

1900)  47  Atl.  Rep.  336. 

New  York.  —  See  Slayback  v.  Raymond, 
(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  601, 
affirmed  93  N.  Y.  App.  Div.  326. 

Texas.  —  Fox  v.   Robbins,   (Tex.  Civ.  App. 

1901)  62  S.  W.  Rep.  815.  See  also  Watson  v. 
Texas,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1903)  73 
S.  W.  Rep.  830. 

Wisconsin.  — ■  Maldaner  v.  Beurhaus,  108 
Wis.  25. 

116.  1.  Clear  Case  Must  Be  Made  Out. — 

See  Smith  v.  Holtheide,  74  S.  W.  Rep.  718,  25 
Ky.  L.  Rep.  125;  Becht  v.  Recht,  168  Mo.  525; 
Bailey  v.  Calfee,  49  W.  Va.  630. 

2.  Nature  of  Fraud. —  Horner  v.  Perry,  112 
Fed.  Rep.  906  ;  Loomis  v.  Missouri  Pac.  R.  Co., 
165  Mo.  469;  Gaines  v.  Whyte  Grocery,  etc., 
Co.,  107  Mo.  App.  507;  Newberger  v.  Wells,  5: 
W.  Va.  624. 

117.  2.  Lutjen  v.  Lutjen,  64  N.  J.  En.  773: 
Newberger  v.  Wells,  51  W.  Va.  624:  Bailey  v. 
Calfee,  49  W.  Va.  630. 

3.  Effect  of  Delay  After  Discovery  —  United 
Stales.  — -  Gale  v.  Southern  Rldg.,  etc.,  Assoc., 
117  Fed.  Rep.  732;  Fames  v.  Manly,  (C.  C.  A.) 
117  Fed.  Rep.  387;  De  Roux  v.  Girard,  (C.  C. 
A.)  T12  Fed.  Rep.  8c). 

Alabama. —  Dean  v.  Oliver,  131  Ala.  634. 

California.  —  Evans  v.  Duke,  140  Cal.  22. 

Georgia.  —  Wilkes  v.  Phillips,  120  Ga.  728, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (ad 
ed.)  117. 

Illinois.  —  Ferns  v.  Chapman,  21 1  111.  597; 
Evans  v.  Woodsworth,  213  III.  404  ;  Wilcoxon  v. 
Wilcoxon,  799  111.  244. 

Iowa. —  Stubbleficld  v.  Gadd,  112  Iowa  681  ; 


German  Sav.  Bank  v.  Des  Moines  Nat.  Bank, 

122  Iowa  737. 

Missouri.  —  Loomis  v.  Missouri  Pac.  R.  Co., 
165  Mo.  469;  Overshiner  v.  Britton,  169  Mo. 
352.    See  also  Becht  v.  Becht,  168  Mo.  525. 

Nebraska.  —  Shelby  v.  Creighton,  65  Neb. 
485. 

Pennsylvania.  —  Mann  v.  Salsberg,  17  Pa. 
Super.  Ct.  280. 

Tennessee.  —  Kelly  v.  Kelly,  (Tenn.  Ch. 
1900)  58  S.  W.  Rep.  870. 

Texas.  —  McLane  v.  San  Antonio  Nat.  Bank, 
(Tex.  Civ.  App.  1902)  68  S.  W.  Rep.  63.  See 
also  Fox  v.  Robbins,  (Tex.  Civ.  App.  1901)  62 
S.  W.  Rep.  815. 

West  Virginia.  —  Bailey  v.  Calfee,  49  W.  Va. 
630;  Edgell  v.  Smith,  50  W.  Va.  349. 

4.  Kansas  City  Southern  R.  Co.  v.  Stevenson, 
135  Fed.  Rep.  553  ;  Kessler  v.  Ensley  Land  Co., 

123  Fed.  Rep.  546;  Dean  v.  Oliver,  131  Ala. 
634;  Evans  v.  Duke,  140  Cal.  22;  Wilkes  v. 
Phillips,  120  Ga.  728,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  117;  Reynolds,  etc., 
Estate  Mortg.  Co.  v.  Martin,  116  Ga.  495;  Ger- 
man Sav.  Bank  V.  Des  Moines  Nat.  Bank,  122 
Iowa  737  ;  Loomis  v.  Missouri  Pac.  R.  Co.,  165 
Mo.  469;  Frost  v.  Busch,  6  Lack.  Leg.  N.  (Pa.) 
156;  McLane  v.  San  Antonio  Nat.  Bank,  (Tex. 
Civ.  App.  1902)  68  S.  W.  Rep.  63;  Edgell  v. 
Smith,  50  W.  Va.  349. 

11§.  5.  Rule  as  to  Mistake.  —  Allis  v.  Hall, 
76  Conn.  322:  Hoops  v.  Fitzgerald,  204  111.  325  ; 
Earl  v.  Van  Natta,  29  Ind.  App.  532  ;  Ludington 
v.  Patton,  hi  Wis.  208.  See  also  Taylor  v. 
Glens  Falls  Ins.  Co.,  44  Fla.  273. 

6.  Sharp  v.  Behr,  117  Fed.  Rep.  864;  Fritz 
v.  Fritz,  (Minn.  1905)  102  N.  W.  Rep.  705; 
Davidson  Mayliew,  169  Mo.  258.  See  also 
Silliman  v.  Taylor,  35  Tex.  Civ.  App.  490. 

Long  delay  and  acquiescence  will  defeat  an 
action  to  correct  an  alleged  mistake  in  a  deed  of 
trust.    In  re  Ricards,  97  Md.  608. 

1 19.  1.  No  Fixed  Rules  —  United  States.  — 
O'Brien  v.  Wheelock,  184  U.  S.  450;  New  York 
Phonograph  Co.  v.  Edison,  136  Fed.  Rep.  600; 
London,  etc.,  Bank  v.  Horton,  (C.  C.  A.)  126 
Fed.  Rep.  593. 

Indiana.  —  Ryason  v.  Dunten,  164  Ind.  85. 

Maryland.  —  Sinclair  v.  Auxiliary  Realty  Co., 
99  Md.  223. 

Missouri.  —  See  State  v.  Gibson.  187  Mo.  536. 

Neiv  Mexico.  —  Patterson  v.  Hewitt,  1 1  N. 
Mcx.  1. 

Oregon.  —  Smith's  Estate,  43  Oregon  600 ; 
Wilson  v.  Wilson,  41  Oregon  459. 

South  Carolina.  —  See  Wagner  v.  Sanders,  62 
S.  Car.  73. 

Virginia.  —  Nelson  v.  Triplett,  99  Va.  421. 

2.  What   Circumstances  to  Be  Considered.  — 
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190.    Sec  note  I. 

3.  Unreasonable  Delay  in  Absence  of  Fraud.  —  See  note  2. 
1*2  I.    VII.  Particular  Instances  Considered  —  2.  Executed  and  Executory 

Interests.  —  See  notes  I,  2. 

3.  Continuing  Obligations  and  Wrongs.  —  See  note  4. 
1*2*2.     Submission  to  Injury  —  Release  —  Accord  and  Satisfaction.  —  See  note  I. 

Nuisance.  —  See  notes  3,  4. 
123.    5.  Accounting —  In  General.  —  See  notes  6,  7. 
I  *2  I.     Limiting  Period  for  Which  Account  Decreed.  —  See  note  2. 

Principal  and  Agent.  —  See  note  4- 

6.  Quieting  Title  and  Removing  Cloud  —  By  Party  in  Possession.  —  See 


note  10. 

Cahill  v.  Superior  Ct.,  145  Cal.  42;  Madison  v. 
Ducktown  Sulphur,  etc.,  Co.,  113  Tenn.  331. 
See  also  Jackson  v.  Boyd,  (Ark.  1905)  87  S.  W. 
Rep.  126;  Wilson  v.  Wilson,  41  Oregon  459. 

Discretion  of  Chancellor.  —  Evans  v.  Woods- 
worth,  213  111.  404. 

120.  1.  Laches,  Unlike  Limitations,  Not  Mere 
Matter  of  Time — United  States.  —  Ward  v. 
Sherman,  192  U.  S.  168;  Encyclopaedia  Britan- 
nica  Co.  v.  American  Newspaper  Assoc.,  130 
Fed.  Rep.  460. 

Alabama.  —  Pratt  Land,  etc.,  Co.  v.  McClain, 
135  Ala.  452,  93  Am.  St.  Rep.  35. 

California.  —  Cahill  v.  Superior  Ct.,  145  Cal. 
42. 

Colorado.  —  Arkins  v.  Arkins,  (Colo.  App. 
1904)  77  Pac.  Rep.  256. 

Indiana.  —  Earl  v.  Van  Natta,  29  Ind.  App. 
532:  Ryason  v.  Dunten,  164  Ind.  85- 

New  Mexico. —  Patterson  v.  Hewitt,  11  N. 
Mex.  1. 

South  Carolina.  —  Wagner  v.  Sanders,  62  S. 

Car.  73. 

Washington.  —  Gay  v.  Havermale,  27  Wash. 

390. 

Wisconsin.  —  Fleming  v.  Ellison,  124  Wis.  36. 

2.  Unreasonable  Delay  —  United  States.  — 
Supreme  Council,  etc.,  v.  McAlarney,  (C.  C.  A.) 
135  Fed.  Rep.  72. 

Arkansas.  —  James  v.  Gibson,  73  Ark.  440. 

Illinois.  —  McMillan  v.  DeTamble,  93  111. 
App.  65. 

Indiana.  —  Turpie  v.  Lowe,  158  Ind.  314,  92 
Am.  St.  Rep.  310. 

Kentucky.  —  New  York  L.  Ins.  Co.  v.  War- 
ren Deposit  Bank,  7  s  S.  W.  Rep.  234,  25  Ky. 
1..  Rep.  325  ;  Equitable  L.  Assur.  Soc.  v.  Warren 
Deposit  Bank,  (Ky.  1903)  76  S.  W.  Rep.  391  ; 
Mutual  L.  Ins.  Co.      O'Neil,  116  Ky.  742. 

Louisiana.  —  State  v.  Police  Board,  107  La. 
162. 

Massachusetts.  —  Doane    v.    Preston,  183 

Mass.  569. 

Missouri.  —  Ready  v.  Smith,  170  Mo.  163; 
Manley  v.  Crescent  Novelty  Mfg.  Co.,  103  Mo. 
App.  13s  ;  World  Pub.  Co.  v.  Hull,  81  Mo.  App. 

277. 

Nebraska.  —  State  v.  Holmes,  (Neb.  1902)  91 
N,  W.  Rep.  175. 

New  Jersey.  —  Glori  v.  Police  Com'rs,  (N.  J. 
1905")  60  Atl.  Rep.  47. 

North  Carolina.  —  Spencer  v.  Seaboard  Air 
Line  R.  Co.,  137  N.  Car.  107. 

Pennsylvania.  —  Nerve  Food  Co.  v.  Robert- 
son, too  Pa.  St.  486. 

121.    1.  Executed  and  Executory  Interests.  — 


See  Law  v.  Smith,  (N.  J.  1904)  59  Atl.  Rep. 
327  ;  Betzer  v.  Goff,  35  Tex.  Civ.  App.  406. 

2.  Whisler  v.  Cornelius,  34  Tex.  Civ.  App. 
511. 

Laches  will  not  be  imputed  to  one  seeking  to 
enjoin  the  execution  of  a  void  judgment  be- 
cause of  inaction  before  an  attempt  to  enforce 
it  is  made.    Cooley  v.  Barker,  122  Iowa  440. 

4.  Continuing  Wrong.  —  Stearns-Roger  Mfg. 
Co.  v.  Brown,  (C.  C.  A.)  114  Fed.  Rep.  939; 
McConnell  v.  Combination  Min.,  etc.,  Co.,  30 
Mont.  239,  104  Am.  St.  Rep.  703. 

122.  1.  McHugh  v.  Louisville  Bridge  Co., 
65  S.  W.  Rep.  456,  23  Ky.  L.  Rep.  1546. 

3.  St.  Louis  Safe  Deposit,  etc.,  Bank  v.  Ken- 
nett,  101  Mo.  App.  370;  Scheurich  v.  Southwest 
Missouri  Light  Co.,  109  Mo.  App.  409.  See  also 
Faulkenbury  v.  Wells,  28  Tex.  Civ.  App.  621. 

4.  Scheurich  v.  Southwest  Missouri  Light  Co., 
109  Mo.  App.  409;  Madison  v.  Ducktown  Sul- 
phur, etc.,  Co.,  113  Tenn.  331.  See  also  Faulk- 
enbury  v.  Wells,  28  Tex.  Civ.  App.  621. 

h23.  6.  Action  for  Accounting.  —  N.  K. 
Fairbank  Co.  v.  Luckel,  etc.,  Soap  Co.,  106  Fed. 
Rep.  498 ;  International  Silver  Co.  v.  William 
H.  Rogers  Corp.,  66  N.  J.  Eq.  140;  Lutjen  v. 
Lutjen,  64  N.  J.  Eq.  773;  Wilson  v.  Wilson,  41 
Oregon  459  ;  Tozier  v.  Brown,  202  Pa.  St.  359 ; 
Person  v.  Fort,  64  S.  Car.  502.  See  also  Grif- 
fin v.  Caldwell,  72  Ark.  451  ;  Sawyer  v.  Cook, 
188  Mass.  163;  Phillips  v.  Yon,"  61  S.  Car. 
426. 

1.  American  St.  Car  Advertising  Co.  v.  Jones, 
122  Fed.  Rep.  803  ;  Felkner  v.  Dooly,  27  Utah 
350.  See  also  Maher  v.  Aldrich,  205  111.  242; 
Petty  v.  Haas,  122  Iowa  257;  Gaines  v.  Whyte 
Grocery,  etc.,  Co.,  107  Mo.  App.  507. 

124.  2.  Burne  v.  Partridge,  61  N.  J.  Eq. 
434- 

4.  Agency.  —  Arkins  v.  Arkins,  (Colo.  App. 
1904)  77  Pac.  Rep.  256. 

10.  Quieting  Title  —  Removing  Clond  —  Posses- 
sion. —  Belinski  v.  National  Brewing  Co..  109 
111.  App.  647  ;  Brumback  v.  Brumback,  198  111. 
66;  Ackley  v.  Crouchev,  203  111.  530;  A.  R. 
Beck  Lumber  Co.  v.  Rupn.  188  111.  562.  80  Am. 
St.  Rep.  190;  Hays  v.  Marsh,  123  Iowa  81; 
Eakle  v.  Hagan,  CMd.  1905)  60  Atl.  Rep.  615, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
e<f.)  124;  Batty  v.  Hastings,  63  Neb.  26t  ; 
Waldron  v.  Harvey.  54  W.  Va  617.  See  also 
Farmers'  L.  &  T.  Co.  v.  Denver,  etc.,  R.  Co., 
126  Fed.  Rep.  46,  60  C.  C.  A.  588:  Stevens  v. 
Grand  Cent.  Min.  Co.,  (C,  C.  A.)  133  Fed.  Rep. 
28;  Black  v.  Raskins,  CArk.  19051  87  S.  W. 
Rep.  647;  Nordman  v.  Meyer,  118  Iowa  508- 
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125. 


126. 
127. 


See  notes  i,  2,  3. 

By  Party  Out  of  Possession.  —  See  notes  4,  6,  7,  8. 

7.  Equitable  Titles  —  Delay  of  Party  in  Possession.  —  See  note  9. 
Delay  of  Party  Out  of  Possession.  —  See  notes  I,  3. 

See  note  2. 

8.  Doctrine  in  Courts  of  Admiralty.  —  See  notes  4,  5,  6,  8. 


128.    LAID  UP.  —  See  note  3. 

125.    1.   O'Neill  v.  Wilcox,  115  Iowa  15. 

2.  Tax  Sales. —  Jackson  v.  Boyd,  (Ark.  1905) 
87  S.  W.  Rep.  126;  Weir  v.  Cordz-Fisher  Lum- 
ber Co.,  186  Mo.  388.  See  also  Carter  v.  Ce- 
mansky,  126  Iowa  506;  Auditor  Gen.  v.  Calkins, 
136  Mich.  1  ;  Bending  v.  Auditor  Gen.,  (Mich. 
1904)  100  N.  W.  Rep.  777,  11  Detroit  Leg.  N. 
370;  Miller  v.  Pierce  County,  28  Wash.  110. 

Where  the  plaintiff  has  exercised  no  acts  of 
ownership  over  land  for  nearly  thirty  years  he 
will  be  estopped  by  his  laches  from  attacking 
a  void  tax  sale.    Long  v.  Olson,  115  Iowa  388. 

3.  Forged  Deed.  —  See  Wilkes  v.  Phillips,  120 
Ga.  728;  Van  Auken  v.  Mizner,  (Neb.  1902) 
90  N.  W.  Rep.  637. 

4.  Party  Out  of  Possession.  —  Guarantee  Trust, 
etc.,  Co.  v.  Delta,  etc.,  Co.,  104  Fed.  Rep.  5,  43 
C.  C.  A.  396;  Long  v.  Olson,  115  Iowa  388; 
Shehan  v.  Stuart.  117  Iowa  207;  Young  v. 
Snell,  115  Iowa  32;  McCor.nell  v.  Rowland,  48 
W.  Va.  276.  See  also  Griffin  v.  Caldwell,  72 
Ark.  451;  Thome  v.  Foley,  (Mich.  1904)  100 
N.  W.  Rep.  905. 

6.  Higgins  Oil,  etc.,  Co.  v.  Snow,  113  Fed. 
Rep.  433,  51  C.  C.  A.  267.  See  also  McFarlane 
v.  Grober,  70  Ark.  371,  91  Am.  St.  Rep.  84; 
Sawyer  v.  Cook,  188  Mass.  163. 

"It  is  now  well  settled  that,  when  the  title 
asserted  by  a  plaintiff  is  sufficient  to  sustain  an 
action  of  trespass  to  try  title,  it  matters  not 
whether  such  title  be  legal  or  equitable,  the  de- 
fense of  stale  demand  is  not  available,  and  the 
plaintiff's  right  of  recovery  in  such  case  is 
barred  only  when  the  defendant  shows  adverse 
possession  under  the  statute  of  limitation  of 
actions  for  the  recovery  of  land."  Lyster  v. 
Leighton,  36  Tex.  Civ.  App.  62.  See  also  Craig 
v.  Conover,  72  S.  W.  Rep.  2,  24  Ky.  L.  Rep. 
1682;  Betzer  v.  Goff,  35  Tex.  Civ.  App.  406. 

7.  Bland  v.  Windsor,  187  Mo.  108.    See  also 
Penrose  v.  Doherty,  70  Ark.  256. 

8.  See  Penrose  v.  Doherty,  70  Ark.  256. 

9.  Equitable  Title  —  Party  in  Possession  — 
Alabama. — Jones  v.  McNealy,  139  Ala.  379, 
101  Am.  St.  Rep.  38. 

Arkansas.  —  Grayson  v.  Bowlin,  70  Ark.  145. 

District  of  Columbia.  —  Brainard  v.  Buck,  16 
App.  Cas.  (D.  C.)  595- 

Illinois. —  Brumback  v.  Brumback,  198  111. 
66 ;  Sheldon  v.  Dunbar,  200  111.  490 ;  Dorman 
v.  Dorman,  187  111.  154,  79  Am.  St.  Rep.  210. 
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New  Jersey.  —  Flaherty  v.  Cramer,  62  N.  J. 
Eq.  758. 

Texas.  —  See  Houston,  etc.,  R.  Co.  v.  Char- 
waine,  30  Tex.  Civ.  App.  633. 

126.  1.  Party  Out  of  Possession.  — Potts  v. 
Alexander,  118  Fed.  Rep.  885;  De  Roux  v. 
Girard,  (C.  C.  A.)  112  Fed.  Rep.  89;  Peck  v. 
Haley,  21  App.  Cas.  (D.  C.)  224;  Pope  v.  Falk, 
66  Kan.  793  ;  Phillips  v.  Piney  Coal,  etc.,  Co., 
S3  W.  Va.  543,  97  Am.  St.  Rep.  1040.  See  also 
Mason  v.  Stevens,  91  111.  App.  623  ;  Lozier  v. 
Hill,  (N.  J.  1904)  59  Atl.  Rep.  234;  Frost  v. 
Bush,  6  Lack.  Leg.  J.  N.  S.  (Pa.)  156;  Eddy 
v.  Campbell,  23  R.  I.  192 ;  Person  v.  Fort,  64 
S.  Car.  502  ;  Stipe  v.  Shirley,  27  Tex.  Civ.  App. 
97;  Havenor  v.  Pipher,  109  Wis.  108. 

Parties  Obtaining  Wrongful  Possession.  —  Messi 
v.  Frechede,  113  La.  679. 

3.  See  Havenor  v.  Pipher,  109  Wis.  108. 

127.  2.  See  Haney  v.  Legg,  129  Ala.  619, 
87  Am.  St.  Rep.  81. 

4.  Kule  in  Admiralty.  —  Norfolk  Sand,  etc., 
Co.  v.  Owen,  (C.  C.  A.)  115  Fed.  Rep.  778; 
Northwestern  Commercial  Co.  v.  Bartels,  (C. 
C.  A.)  131  Fed.  Rep.  25.  See  also  The  Slingsby, 
(C.  C.  A.)  120  Fed.  Rep.  748,  affirming  116 
Fed.  Rep.  227. 

5.  Case  Depends  on  Circumstances.  —  Norfolk 
Sand,  etc.,  Co.  v.  Owen,  (C.  C.  A.)  115  Fed. 
Rep.  778 

6.  Where  there  has  been  delay  on  the  part 
of  the  complainant  he  may  not  enforce  his 
claim  to  the  prejudice  of  an  innocent  third 
party  in  a  court  of  admiralty.  Norfolk  Sand, 
etc.,  Co.  v.  Owen,  (C.  C.  A.)  115  Fed.  Rep. 
778. 

8.  The  Southwark,  128  Fed.  Rep.  149.  See 
also  Norfolk  Sand,  etc.,  Co.  v.  Owen,  (C.  C. 
A.)  115  Fed.  Rep.  778;  Donald  v.  Guy,  135 
Fed.  Rep.  429. 

128.  3.  "  To  Be  Laid  Up  for  Repairs  means, 
as  I  think,  no  more  than  this  :  The  boat  must 
be  at  rest  having  some  damage  made  good  that 
in  a  material  degree  impairs  her  ability  to  pur- 
sue the  voyage  as  a  yacht ;  and  it  does  not  seem 
to  me  to  make  any  difference  that  while  such 
injuries  are  being  repaired  the  libelant  may 
continue  to  eat  and  sleep  and  to  entertain  his 
friends  on  board."  Dahlgren  v.  Whitaker,  124 
Fed.  Rep.  695. 


LAKES  AND  PONDS 


By  O.  D.  Estee. 

1 30.    II.  Rights  in  Lakes  and  Ponds  —  1.  Property  in  the  Soil  under  the 

Water  —  c.  In  the  United  States  —  (i)  In  General.  —  See  note  10. 

132.     In  Minnesota.  —  See  note  2. 

In  New  Hampshire.  —  See  notes  7,  8,  9. 
In  Wisconsin.  —  See  note  I  I. 
1 35.    2.  Right  to  the  Use  of  the  Water  —  a.  In  Private  Lakes  and 
PONDS  —  (l)  Right  of  Riparian  Owners.  —  See  note  2. 

3.  Riparian  Owner's  Right  of  Access  to  Navigable  Water.  —  See  note  5. 

138.  III.  How  Rights  in  Lakes  and  Ponds  Are  Acquired  —  2.  By  Pre- 
scription or  Adverse  Possession — b.  Public  Rights  Cannot  Be  Acquired 
by  Prescription.  —  See  note  6. 

139.  IV.  Liability  for  Injuries  to  Rights  in  Lakes  and  Ponds  — 
1.  Unlawful  Diversion  of  the  Water.  —  See  note  2. 

3.  Interference  with  Navigation.  —  See  note  8. 


1 4  O.    LAND.  —  See  note  8. 
141.    See  notes  I,  2. 

ISO.    10.   In  Iowa  the  title  to  the  bed  of  a 

pond  which  has  dried  up  belongs  to  the  state, 
and  the  riparian  owners  own  the  fee  to  Ihe 
high-water  mark  of  the  pond.  Carr  v.  Mocre, 
119  Iowa  152,  97  Am.  St.  Rep.  292. 

■  32.  2.  Rule  in  Minnesota  as  to  Lakes  Non- 
navigable  in  Fact.  —  Scheifert  v.  Briegel,  90 
Minn.  125,  101  Am.  St.  Rep.  399. 

7.  Rule  in  New  Hampshire.  —  Dolbeer  v.  Sun- 
cook  Water-works  Co.,  72  N.  H.  562. 

8.  Dolbeer  v.  Suncook  Water-works  Co.,  72 
N.  H.  562. 

9.  Dolbeer  v.  Suncook  Water-works  Co.,  72 
N.  H.  562. 

11.  Rule  in  Wisconsin.  —  Illinois  Steel  Co. 
V.  Bilot,  109  Wis.  418,  83  Am.  St.  Rep.  90s. 

1S5.  2.  Right  of  Riparian  Owners  to  Use  the 
Waters  of  Private  Lakes  and  Ponds.  —  Robinson 

v.  Davis,  169  N.  Y.  577. 

Cutting  Ice  for  Commercial  Purposes.  —  In  San- 
born v.  People's  Ice  .Co.,  82  Minn.  43,  83  Am. 
St.  Rep.  401,  it  was  held  that  an  ice  company 
had  no  right  to  take  ice  from  a  lake  to  such 
an  extent  as  to  reduce  the  water  level. 

5.  Right  of  Wharfing  Out.  —  Dolbeer  v.  Sun- 
cook Waterworks  Co.,  72  N.  H.  562. 

138.  P.  A  private  citizen  cannot  obtain  the 
title  to  land  underneath  a  lake  by  adverse  pos- 
session where  the  title  to  such  land  is  in  the 
state  Carr  v.  Moore,  119  Iowa  152,  97  Am. 
St.  Rep.  292;  Illinois  Steel  Co.  v.  Bilot,  109 
Wis.  418,  83  Am.  St.  Rep.  905. 

I  S9.  9,  Damages  May  Be  Recovered  for  Un- 
lawful Diversion.  —  Davis  v.  Fry,  14  Okla.  340. 

8.  Non-navigable  Lake.  —  In  Smoulter  v. 
Boyd,  209  Pa.  St.  146,  reversing  10  Kulp  (Pa.) 
190.  it  was  held  that  a  party  who  owns  the 
fee  in  a  non-navigable  lake  has  the  right  to 
maintain  a  boom  thereon,  even  though  it  inter- 
feres with  the  boating  of  a  riparian  owner. 


140.  8.  Coke's  Definition.  —  Higgins  Oil, 
etc.,  Co.  v.  Snow,  (C.  C.  A.)  113  Fed.  Rep. 
432- 

Blackstone's  Definition.  —  Higgins  Oil,  etc.,  Co. 
V.  Snow,  (C.  C.  A.)  113  Fed.  Rep.  433. 

141.  1.  Comprehensiveness  of  Term.  —  Hig- 
gins Oil,  etc.,  Co.  v.  Snow,  (C.  C.  A.)  113  Fed. 
Rep.  433  I  Crawford  Co.  v.  Hathaway,  67  Neb. 
325- 

Cujus  Est  Solum  Ejus  Est  Usque  ad  Cesium.  — 

Hilton,  etc.,  Lumber  Co.  v.  Murray,  47  N.  Y. 
App.  Div.  289. 

2.  Buildings,  Houses,  Structures.  —  Missouri, 
etc.,  R.  Co.  v.  Miami  County,  67  Kan.  434. 

Easement.  — State  v.  Superior  Ct.,  31  Wash. 
445- 

Hereditament. — In  re  Clutherbuck,  (1901')  2 
Ch.  285:  Hegan  v.  Pendennis  Club,  (Ky.  1901) 
64  S.  W.  Rep.  464. 

Same  —  Statute. —  Matter  of  Ehrsam,  37  N. 
Y.  App.  Div.  272. 

An  Immediate  Interest  in  the  Income  of  Land 
is  land  within  the  Mortmain  and  Charitable 
Uses  Act.    In  re  Ryl^nd.  (1903)  1  Ch.  467. 

Improvements.  —  Missouri,  etc.,  R.  Co.  v. 
Miami  County,  67  Kan.  434. 

A  Reversionary  Interest  in  Land  is  not  land 
within  the  Mortmain  and  Charitable  Uses  Act. 
In  re  Ryland,  (1903)  1  Ch.  467. 

Right  of  Way.  —  Indianapolis  etc.,  R.  Co. 
v.  Capital  Paving,  etc.,  Co.,  24  Ind.  App.  114. 

Trees.  —  Gulf  Red  Cedai  Lumber  Co.  v. 
O'Neal,  T31  Ala.  117;  Fox  v.  Pearl  River  Lum- 
ber Co.,  80  Miss.  1. 

Water.  —  See  Conant  v.  Deep  Creek,  etc., 
Irrieation  Co.,  23  Utah  627. 

Same — Land  Covered  by  Water.  —  Hampton 
'Trban  Dist.  Council  v.  Southwark,  etc.,  Water 
Co.,  (1900)  A.  C.  3. 
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163.  I.  Definitions  —  Landlord.  —  See  note  2. 

164.  II.  Creation  of  Relation  of  Landlord  and  Tenant — 1.  In  Gen- 
eral—Rent.—  See  note  5. 

2.  Relation  Arising  by  Implication  —  a.  In  General.  — See  note  6. 

165.  b.  Relation  Arising  from  Occupation.  —  See  note  1. 

c.  Unlawful  Entry.  —  See  notes  7,  8. 

166.  See  note  1. 

d.  Implication  of  Tenancy  from  Payment  of  Rent.  —  See 

note  3. 

3.  Joint  Tenants  and  Tenants  in  Common. — See  note  5. 

4.  Vendor  and  Vendee  —  a.  In  General.  —  See  note  6. 

167.  b.  Agreement  for  Purchase  Executed  During  Existence 
of  Tenancy.  —  See  note  4. 

168.  e.  Rescission  of  Contract  of  Sale.  —  See  note  3. 

/.  Stipulation  as  to  Character  of  Vendee's  Possession  — 
(1)  In  General.  —  See  note  5. 

169.  (3)  Lease  with  Option  to  Purchase.  —  See  note  1. 

(5)  Stipulation  for  Payment  of  Rent  on  Default.  —  See  note  4. 

5.  Grantor  and  Grantee.  —  See  note  6. 


163.  2.  Landlord.  —  State  v.  Elmore,  68  S. 
Car.  140. 

164.  5.  Payment  or  Liability  for  Rent  Not 
Essential.  —  Kaufman  v.  Liggett,  209  Pa.  St.  87. 

6.  Relation  Arising  by  Implication.  —  Ham- 
mond v.  Blue,  132  Ala.  337;  Squire  v.  Ferd 
Heim  Brewing  Co.,  90  Mo.  App.  462;  Van 
Arsdale  v.  Buck,  82  N.  Y.  App.  Div.  383  ;  Twiss 
v.  Boehmer,  39  Oregon  359. 

165.  1  Occupation  under  Invalid  Lease. — 
Van  Arsdale  v.  Buck,  82  N.  Y.  App.  Div.  383. 

7.  Unlawful  Entry.  —  Sims  v.  Price,  123  Ga. 
97:  Hill  v.  Coal  Valley  Mm.  Co.,  103  111.  App. 
41  ;  Cummings  v.  Smith,  114  111.  App.  35;  Cen- 
ter Creek  Min.  Co.  v.  Frankenstein,  179  Mo. 
569,  citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  165;  Janouch  v.  Pence,  (Neb.  1903)  93  N. 
W.  Rep.  217. 

The  fact  that  the  land  owner  notified  the 
persons  in  possession  that  if  they  continued  in 
possession  they  would  be  required  to  pay  rent 
at  a  certain  rate  is  not  of  itself  sufficient  to 
create  the  relation  of  landlord  and  tenant.  Big- 
low  v.  Biglow,  75  N.  Y.  App.  Div.  98. 

8.  Smith  v.  Coker.  no  Ga.  650;  Van  Brunt 
v.  Wallace,  88  Minn.  ri6. 

166.  1.  Bb.nkenship  v.  Black.vell,  124  Ala. 
355,  82  Am.  St.  Rep.  175;  Hill  v.  Coal  Valley 
Min.  Co..  103  111.  App.  41  :  Center  Creek  Min. 
Co.  v.  Frankenstein.  179  Mo.  569,  (.noting  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  '66. 
See,  however,  Gillespie  v.  Hendren,  98  Mo. 
App.  622. 

3.  Tenancv  Implied  from  Payment  of  Rent.  — 
Smilh  v.  Coker,  1  in  Ga.  650;  Cummings  v. 
Smith,  114  111.  App.  35  ;  Van  Brunt  v.  Wallace, 
88  Minn.  116;  Decker  v.  Hartshorn,  65  N.  J.  L. 


680:  Weinhaner  v.  Eastern  Brewing  Co.,  (Supm. 
Ct.  App.  T.)  85  N.  Y.  Sunp.  35.4. 

5.  Cotenants.  —  See  also  Smith  v.  Smith,  98 
Me.  597;  Biglow  v.  Biglow,  75  N.  Y.  App.  Div. 
98. 

6.  Vendor  and  Vendee.  —  Griffith  v.  Collins, 
116  Ga.  420;  Brown  v.  Randolph,  26  Tex.  Civ. 
App  66 ;  Irving  v.  Mouchamps,  3  Quebec  Pr. 
430;  Picaud  v.  Renaud,  15  Quebec  Super.  Ct. 
358;  Winslow  v.  Nugent,  36  N.  Bruns.  356. 

Entry  with  Permission  of  Owner  under  Option 
to  Purchase. —  Henry  v.  Perry,  no  Ga.  630. 

167.  4.  Burden  on  Tenant  to  Prove  Change 
of  Relation, —  Bemis  v.  Allen.  110  Iowa  160. 

168.  3.  Rescission  of  Contract  of  Sale.  — 
Fernside  v.  Rood,  73  Conn.  83. 

5.  Stipulations  as  to  Character  of  Vendee's  Pos- 
session.—  Davis  v.  Williams,  130  Ala.  530.  89 
Am.  St.  Rep.  55:  New  York  P.ldg.  Loan  Bank- 
ing Co.  v.  Keency,  56  N.  Y.  App.  Div.  538. 

A  prevision  in  a  contract  of  sale  that  in  case 
of  default  in  payments  the  vendee  shall  hold 
the  premises  as  tenant  at  suffcrar.ee  of  the 
vendor  is  not  sufficient  to  change  the  relation 
of  the  parties  on  default  into  that  of  landlord 
and  tenant.  Hilt  v.  Sidie,  116  Wis.  602,  96 
Am.  St.  Rep.  1011,  following  D:;*£!e  "'.  Biullen, 
48  Wis.  477,  and  overruling  Wright  v.  Roberts, 
22  Wis.  161. 

160.  1.  Lease  with  Option  to  Purchase.  — 
Couch  v.  Welsh,  24  Utah  45.  citing  18  Am.  and 
Enc.  Entyc.  of  Law  (2d  ed.)  169. 

4.  Stipulation  for  Rent  on  Default.  —  Patterson 
"'.  Folmar,  125  Ala.  130:  British,  etc.,  Mortg. 
Co.  v.  Cody.  135  Ala.  622. 

6.  Invalid  Conveyance  —  Ultra  Vires. —  Pitts- 
burg, etc.,  R.  Co.  v.  Dodd,  115  Ky.  176. 
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I  70.    6.  Mortgagor  and  Mortgagee.  —  See  notes  3,  4. 

7.  Licensee  Distinguished  from  Tenant.  —  See  note  6. 
17  1.    Sec  notes  1,  2. 

8.  Master  and  Servant  —  b.  OCCUPATION  INCIDENTAL  TO  EMPLOY- 

MENT  —  (1)  In  General.  — See  note  5. 
1  7*2.    See  notes  2,  3. 

(2)  Rule  Not  Confined  to  Menials.  —  See  note  4. 

173.  9.  Occupancy  on  Shares  —  b.  Farming  on  Shares  —  (1)  In  General. 

—  See  note  3. 

1 74.  (2)  General  Rules  for   Determining  Character  of  Agreement  — 

(b)  Intention  of  Parties.  —  See  note  2. 

175.  (f)  Reservation  as  Rent  Eo  Nomine.  —  See  note  5. 
(g)  Use  of  Technical  Words  of  Demise.  —  See  note  7. 

176.  (h)  Right  of  Possession.  —  See  note  2. 

177.  III.  Different  Kinds  of  Tenancies  —  1.  Tenancy  at  Sufferance  — 

a.  In  General.  —  See  note  3.  • 

178.  b.  Particular  Instances  in  Which  Tenancy  Arises.— 
(3)  Holding  Over  After  Termination  of  Preceding  Estate  —  (a)  Holding  Over  After 
Termination  of  Tenancy.  —  See  note  6. 

179.  Subtenants  Holding  Over.  —  See  note  I. 


1 70.  3.  Contracts  Creating  Relation  of  Land- 
lord and  Tenant. —  Hamilton  Bldg.,  etc.,  Assoc.  v. 
Patton,  105  Tcnn.  407 ;  Pegg  v.  Supreme  Ct., 
etc.,  1  Ont.  L.  Rep.  97. 

An  Agreement  on  the  Foreclosure  of  a  mortgage 
that  the  mortgagor  shall  remain  in  possession 
for  two  years  paying  rent,  with  right  to  redeem 
at  t lie  expiration  of  such  time,  creates  the  rela- 
tion of  landlord  and  tenant.  Eldridge  v.  Hoe- 
fer,  45  Oregon  239. 

4.  Spraguc  Nat.  Bank  v.  Erie  R.  Co.,  22  N. 
Y.  App.  Div.  526. 

6.  Licensee  Distinguished  from  Tenant. —  Lowe 
v.  Adams,  (1901)  2  Ch.  598,  70  L.  J.  Ch.  783;- 
Duxbury  v.  Sandiford,  8a  L.  T.  N.  S.  552; 
Asher  v.  Johnson,  (Ky.  1904)  82  S.  W.  Rep. 
300;  Roberts  v.  Lynn  Ice  Co.,  187  Mass.  402; 
Sterling  v.  Heiman,  108  Mo.  App.  40;  Janouch 
v.  Pence,  (Neb.  1903)  93  N.  W.  Rep.  217. 

A  tenancy  does  not  necessarily  imply  a  right 
to  complete  and  exclusive  possession.  The  land- 
lord may  reserve  to  himself  the  right  of  pos- 
session for  all  purposes  not  inconsistent  with 
the  privileges  granted  to  the  tenant.  Jordan 
v.  Indianapolis  Water  Co..  150  Ind.  337. 

Right  to  Advertising  Space.  —  Wilson  v.  Tav- 
ener,  (1901)  1  Ch.  578,  70  L.  J.  Ch.  263. 

171.  1.  Mining  Privileges. — •  Arnold  v.  Ben- 
nett, 92  Mo.  App.  156. 

Oil  and  Gas  Privileges.  —  Brown  v.  Fowler,  65 
Ohio  St.  507. 

2.  Timber  Privileges.  —  Glenwood  Lumber 
Co.  v.  Phillips,  (1904)  A.  C.  405. 

6.  Occupation  Incidental  to  Employment.  — 
Davis  v.  Williams,  130  Ala.  530,  89  Am.  St. 
Rep.  55  ;  Mead  v.  Pollock,  99  111.  App.  151  ;  Hef- 
felfinger  v.  Fulton,  25  Tnd.  App.  33;  Vincent 
v.  Crane,  134  Mich.  700;  Presby  v.  Benjamin, 
169  N.  Y.  377;  Schreiber  v.  Goldsmith,  (Supm. 
Ct.  App.  T.)  35  Misc.  (N.  Y.)  45. 

1  72.  2.  Occupation  Independent  of  Service  — 
Janitor  Renting  Room  in  Building.  —  Anderson 
v.  Steinreich,  (N.  Y.  City  Ct.  Gen.  T.)  36  Misc. 
(N.  Y.)  845- 

3.  Mead  v.  Pollock,  99  111.  App.  151. 


4.  Cook  v.  Klenk,  142  Cal.  416. 

17H.  3.  Farming  on  Shares. —  Hancock  v. 
Boggus,  in  Ga.  884,  following  Appling  v.  Odom, 
46  Ga.  583;  Robson  v.  Cofield,  113  Ga.  11 53; 
Gifford  v.  Meyers,  27  Ind.  App.  348 ;  Kenney 
v.  Apley,  (Mich.  1905)  102  N.  W.  Rep.  854; 
Shoemaker  v.  Crawford,  82  Mo.  App.  487  ;  Cul- 
ley  v.  Taylor,  62  Neb.  651  ;  Reeves  v.  Hannan, 
65  N.  J.  L.  249 ;  Gray  v.  Reynolds,  67  N.  J.  L. 
169;  Webb  v.  Garrett,  30  Tex.  Civ.  App.  240, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  171-176;  Kelly  v.  Rummerfield,  117  Wis. 
620,  98  Am.  St.  Rep.  951;  Taylor  v.  Donahoe, 
(Wis.  1905)  103  N.  W.  Rep.  1099.  See,  how- 
ever, De  Loach  v.  Delk,  119  Ga.  884;  Alexander 
v.  Zeigler,  84  Miss.  560,  following  Schlicht  v. 
Callicott,  76  Miss.  487. 

Alabama  Statute.  —  Hunt  v.  Matthews,  132 
Ala.  286. 

174.  2.  Intention  of  the  Parties.  —  Cocker- 
line  v.  Fisher,  (Mich.  1905)   103  N.  W.  Rep. 

522. 

175.  6.  Reservation  as  Rent  Eo  Nomine. — 

Neal  v.  Brandon,  70  Ark.  79  ;  Reeves  v.  Han- 
nan, 65  N.  J.  L.  249. 

7.  Use  of  Technical  Words  of  Demise.  —  Reeves 
v.  Hannan,  65  N.  J.  L.  249  ;  Rowlands  v.  Voech- 
ting,  115  Wis.  352. 

176.  2.  Right  of  Possession.  —  Neal  v.  Bran- 
don, 70  Ark.  79;  Reeves  v.  Hannan,  65  N.  J.  L. 
249:  Rowlands  v.  Voechting,  115  Wis.  352; 
Taylor  v.  Donahoe,  (Wis.  1905)  103  N.  W. 
Rep.  1009. 

177.  3.  Tenancy  at  Sufferance. — Willis  v. 

Harrell,  118  Ga.  906,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  177;  Rcccius  v.  Co- 
lumbia Finance,  etc.,  Co.,  (Ky.  1905)  86  S.  W. 
Rep.  1 1 1 3. 

17§.    6.  Holding  Over  After  Expiration  of 

Tenancy. —  Willis  v.  Harrell,  118  Ga.  906; 
Salas  v.  Davis,  120  Ga.  95;  Wood  v.  Page,  24 
R.  I.  594- 

179.  1.  Subtenant  Holding  Over.  —  Wash- 
ington Real  Estate  Co.  v.  Roger  Williams  Sil- 
ver Co.,  25  R.  I.  483. 
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179. 
180. 


Occupation  by  Tenant  at  Will  After  Termination  of  Tenancy.  —  See  note  6. 


Law. 


c  Change  of  Character  of  Tenancy.  — 
See  note  I. 

d.  LIABILITY  FOR  RENT  —  Statutory  Provisions. 

e.  Termination  of  Tenancy  —  Notice 
See  note  g. 


See  note  1 1. 

—  See  note  8. 

TO   QUIT  —  At  Common 


See  notes  i,  2. 


181.  Statutory  Provisions.  —  See  note  6. 

182.  2.  Tenancy  at  Will  —  a.  In  GENERAL. 
Reservation  of  Rent.  —  See  note  3. 
Necessity  for  Entry  by  Lessee. —  See  note  5- 

b.  How  Created.  —  See  note  7. 

183.  See  note  4. 

Negative  Consent.  —  See  note  6. 

c.  Particular  Instances  in  Which  Tenancy  Arises — (i) 
Permissive  Occupation  Without  Payment  of  Rent.  —  See  note  7. 

184.  (2)  Leases  for  Uncertain  Terms.  —  See  notes  1,  2. 
(3)  Possession  under  Invalid  Conveyance  or  Contract  for  Sale.  — 


(4) 
(5) 
(7) 


See  note  4. 
185. 
186. 

note  4. 

179.  6.  Alienation   by  Lessor  at  Will,  — 

Dixon  v.  Smith,  181  Mass.  218. 

11.  Tenancy  at  Sufferance  Changed  into  Tenancy 
at  Will. —  It  takes  very  little  to  convert  a  len- 
ancv  at  sufferance  into  a  tenancy  at  will.  Re- 
ceipt of  rent,  demand  for  rent,  or  anything  that 
indicates  the  permission  of  the  landlord  for 
the  tenant  to  remain  in  possession  will  have  this 
effect.    Willis  v.  Harrell,  118  Ga.  906. 

180.  1.  Changed  into  Periodical  Tenancy. — 
Washington  Real  Estate  Co.  v.  Roger  Williams 
Silver  Co.,  25  R.  I.  483. 

8.  Statutory  Provisions. —  Martin  v.  Allen,  67 
Kan.  758;  Dixon  v.  Smith,  181  Mass.  218 

Penalty  of  Double  Rent.  —  Willis  v.  Harrell, 
118  Ga.  906. 

9.  Termination  of  Tenancy  —  Notice  to  Quit 
Not  Necessary. — Willis  v.  Harrell,  118  Ga.  906, 
citing  18  Am.  and  Enc.  Encyc.  of  Law  (2d 
ed.)  180  ;  Wamsg.mz  v.  Wolff,  86  Mo.  App.  205  ; 
Guvernator  v.  Kenin,  66  N.  J.  L.  114. 

181.  6.  In  New  Jersey  this  rule  is  changed 
by  Laws  1898,  p.  556,  §  109,  and  three  months' 
notice  to  quit  is  required.  Guvernator  v.  Kenin, 
66  N.  J.  L.  114. 

182.  1.  Tenancy  at  Will.  — Willis  v.  Har- 
rell, 118  Ga.  906. 

2.  At  Will  of  One  Party,  at  Will  of  Both.  — 
Reese  v.  Zinn,  103  Fed.  Rep.  97 ;  Tennessee 
Oil,  etc.,  Co.  v.  Brown,  (C.  C.  A.)  131  Fed.  Rep. 
701,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  182;  Beauchamp  v.  Runnels,  35  Tex. 
Civ.  App.  212;  Eclipse  Oil  Co.  v.  South 
Penn.  Oil  Co.,  (W.  Va.  1899)  34  S.  E.  Rep. 
923- 

Option  to  Surrender. — Where  a  lease  is  granted 
for  a  definite  term  the  fact  that  it  contains  an 
option  giving  the  lessee  the  right  to  surrender 
at  any  time  does  not  render  the  tenancy  one 
at  will.    Brown  v.  Fowler,  65  Ohio  St.  507. 

3.  Reservation  of  Rent,  —  Wood  v.  Husted,  83 


Occupation  under  Invalid  Lease.  —  See  note  7. 
Occupation  Pending  Negotiations  for  Lease.  —  See  note  1. 
Occupation  under  Agreement  for  Lease.  — See  note  5. 

d.  Change  of  Character  of  Tenancy.  —  See  note  3. 

e.  Termination  of  Tenancy  at  Will  — (1)  In  General.  — See 


N.  Y.  App.  Div.  178,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  182. 

5.  Entry  Necessary  to  Create  Tenancy  at  Will. 
— -Nichols  v.  Swift,  118  Ga.  922,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  182. 

7.  Must  Arise  Out  of  Contract.  —  Center  Creek 
Min.  Co.  v.  Frankenstein,  179  Mo.  564. 

183.  4.  Walker  Ice  Co.  v.  American  Steel, 
etc.,  Co..  185  Mass.  463. 

6.  Center  Creek  Min.  Co.  v.  Frankenstein,  179 
Mo.  564. 

7.  Occupation  Without  Payment  of  Rent.  — 

St.  Louis,  etc.,  R.  Co.  v.  Hall,  71  Ark.  302. 

184.  1.  Leases  for  Uncertain  Terms.  —  Van 

Brunt  v.  Wallace,  88  Minn.  116;  Chapman  v. 
Tiffany,  70  N.  H.  249 ;  Lyons  v.  Philadelphia, 
etc.,  R.  Co.,  209  Pa.  St.  552,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  183. 

2.  Lyons  v.  Philadelphia,  etc.,  R.  Co.,  209 
Pa.  St.  552,  quoting  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  183. 

4.  Invalid  Conveyances.  —  Rogers  v.  Hill,  3 
Indian  Ter.  562. 

7.  Occupation  under  Invalid  Lease. —  Goodwin 
v.  Perkins,  134  Cal.  564;  Nicholes  v.  Swift,  118 
Ga.  922;  Goodwin  v.  Clover,  91  Minn.  438; 
Bay  St.  Louis  v.  Hancock  County,  80  Miss.  364; 
Walter  v.  Transue.  17  Pa.  Super.  Ct.  94,  22  Pa. 
Super.  Ct.  617;  Matthews  v.  Hipp,  66  S.  Car. 
162;  Sartwell  v.  Sowles.  72  Vt.  270,  82  Am.  St. 
Rep.  943  ;  Arbenz  v.  Exley,  52  W.  Va.  476. 

185.  1.  Occupancy  Pending  Negotiations  for 
Lease.  —  Maher  v.  James  Hartley  Brewing  Co., 
23  R.  I.  323:  Re  Grant,  8  Ont.  L.  Rep.  297. 

5.  Occupation  under  Agreement  for  Lease.  — 
Cartcri  v.  Roberts,  140  Cal.  164. 

180.  3.  Lyons  v.  Philadelphia,  etc.,  R.  Co., 
209  Pa.  St.  552.  quoting  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  186. 

4.  Guvernator  v.  Kenin,  66  N.  J.  L.  114; 
Beauchamp  v.  Runnels,  35  Tex.  Civ.  App.  212. 
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I  *7 .    (j)  Termination  by  Implication  of  Law.  —  See  note  3. 
1  f**.    (5)  Notice  to  Quit.  —  See  note  7. 
1  M>.    Sec  note  l. 

/.  Incidents  Attached  to  Tenancies  at  Will — (2)  Emble- 
ments. —  See  note  5. 

11)0.    (4)  Assignment  of  Tenajicy  at  Will.  —  See  note  3. 

(6)  Rig/its  of  Tenant  zvitli  Respect  to  Rejnoval  of  His  Property  and 
Family.  —  See  note  8. 

101.    3.  Periodical  Tenancies  —  a.  In  General  —  Origin.  —  See  note  2. 

b.  Continuity  of  Tenancy.  — See  note  3. 

c.  Creation  of  Periodical  Tenancies  —  (1)  By  Express  Con- 
tract. —  See  note  4. 

1  9'Z.  (2)  By  Implication  —  (a)  Lease  for  Indefinite  Period  —  aa.  In  General.  — 
Sec  notes  5,  6. 

103.     Statutory  Provisions. — See  notes  I,  2,  4. 

I'll.  General  Occupancy  and  Payment  of  Periodical  Rent.  —  See  notes  6,  7. 
Rebutting  Presumption  of  Periodical  Tenancy.  —  See  note  8. 
10-1.     cc.  Occupation  under  Leases  Reserving  Periodical  Rents.  —  See  note  2. 


187.  3.  Alienation  by  Landlord.  —  Perry  v. 

Rockland,  etc.,  Lime  Co.,  94  Me.  325 ;  Dixon 
v.  Smith,  181  Mass.  218;  Roberts  v.  McFadden, 
32  Tex.  Civ.  App.  57,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  187. 

This  is  not  true  when  the  statute  requires  a 
specified  notice  to  quit  to  terminate  a  tenancy 
at  will.  German  State  Bank  v.  Herron,  :n 
Iowa  25. 

188.  7.   Notice   to   Quit.  —  Barnewell  v. 

Stephens,  (Ala.  1905)  38  So.  Rep.  662;  Carteri 
v.  Roberts,  140  Cal.  164;  Nicholes  v.  Swift,  118 
Ga.  922;  German  State  Bank  v.  Herron,  111 
Iowa  25;  Wiley  v.  Boston,  181  Mass.  233; 
Simons  V.  Detroit  Twist  Drill  Co.,  136  Mich. 
592 ;  Paget  v.  Electrical  Engineering  Co.,  82 
Minn.  244;  Van  Brunt  v.  Wallace,  88  Minn. 
116;  Goodwin  v.  Clover,  91  Minn.  438;  Chap- 
man v.  Tiffany,  70  N.  H.  249;  Weinhaner  v. 
Eastern  Brewing  Co.,  (Supm.  Ct.  App.  T.)  85 
X.  Y.  Supp.  354;  Wheeler  v.  Wheeler,  77  Vt. 
'77- 

Provision  in  Lease  for  Notice.  —  Where  the 
lease  creating  a  tenancy  at  will  expressly  pro- 
vides for  the  length  of  notice  necessary  to 
terminate  the  tenancy,  the  statutory  provision 
in  regard  to  the  length  of  notice  required  to 
terminate  such  tenancy  does  not  apply.  B. 
Roth  Tool  Co.  v.  Champ  Spring  Co.,  93  Mo. 
App.  530. 

189.  1,  The  fact  that  in  a  tenancy  at  will 
the  tenant  is  expressly  given  the  privilege  to 
terminate  the  lease  and  vacate  the  premises  at 
any  time  does  not  enable  the  tenant  to  termi- 
nate the  lease  without  giving  the  statutory 
notice.  Paget  v.  Electrical  Engineering  Co.,  82 
Minn.  244. 

5.  Growing  Grass.  —  A  tenant  at  will  has  the 
right  to  cut  the  growing  grass.  St.  Louis,  etc., 
R.  Co.  v.  Hall,  71  Ark.  302. 

190.  3.  Recognition  of  Assignee  as  Tenant. 

—  Walker  Ice  Co.  v.  American  Steel,  etc.,  Co., 
185  Mass.  463. 

8.  Right  of  Egress  for  Removal  of  Goods.  — 
Goodwin  v.  Perkins,  134  Cal.  564:  Lyons  v. 
Philadelphia,  etc.,  R.  Co.,  209  Pa.  St.  <<;o.  See 
also  Smith  v.  Boyle,  66  Neb.  823  ;  Eldridge  v. 
Hoefer,  45  Oregon  239. 


191.  2.  Common-law  Principles  of  Periodical 
Tenancies  as  of  Force  in  United  States.  —  Hately 

v.  Myers,  96  111.  App.  217. 

3.  Nature  of  Tenancy  as  Regards  Continuity.  — 

Hull  v.  Slierrod,  97  111.  App.  298;  Ward  v. 
Hinkleman,  37  Wash.  375.  See,  however,  Donk 
Bros.  Coal,  etc.,  Co.  v.  Leavitt,  109  111.  App. 
385,  citing  Borman  v.  Sandgren,  37  111.  App. 
160. 

4.  By  Express  Contract. — -Burrows  v.  Mickel- 

son,  14  Manitoba  739.  / 

192.  5.  Jump  v.  Payne,  68  L.  J.  Q.  B.  607. 

6.  Alworth  v.  Gordon,  81  Minn.  445. 

193.  1.  Indiana  Statute.  —  Michigan  City  v. 
Leeds,  24  Ind.  App.  271. 

2.  Willis  v.  Harrell,  118  Ga.  906;  Albey  v. 
Weingart,  71  N.  J.  L.  92;  Bernstein  v.  Light- 
stone,  (Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 
193  (the  fact  that  rent  is  paid  monthly  is  im- 
material) ;  Stein  v.  Sutherland,  (Supm.  Ct.  App. 
T.)  92  N.  Y.  Supp.  314. 

A  grant  of  a  "  monthly  lease  "  is  a  grant  for 
a  definite  term,  to  which  the  New  York  statute 
does  not  apply.  Vernon  v.  Gilbert,  (Supm.  Ct. 
App.  T.)  30  Misc.  (N.  Y.)  112. 

The  Neiv  York  statute  (Laws  1896,  c.  546, 
§  202)  in  relation  to  tenancies  in  New  York 
city  has  no  application  where  the  term  is  fixed 
by  the  month.  Olson  v.  Schevlovitz,  91  N.  Y. 
App.  Div.  405. 

4.  Missouri  Statute.  —  Koken  Iron  Works  v. 
Kinealy,  86  Mo.  App.  199;  Berner  v.  Gebhardt, 
87  Mo.  App.  409  :  Squire  7'.  Ferd  Heim  Brew- 
ing Co.,  90  Mo.  App.  462  ;  Sterling  v.  Heiman, 
ro8  Mo.  App.  40:  Gerhart  Realty  Co.  v.  Weiter, 
108  Mo.  App.  248. 

Connecticut  Statute. — Fredericks.  Daniels,  74 
Conn.  710. 

G.  General  Occupancy  and  Payment  of  Periodical 
Rent.  —  Decker  v.  Hartshorne,  65  N.  J.  L.  87. 

7.  Determination  of  Recurring  Periods  —  Gen- 
eral Rule. —  Deckers.  Hartshorne.  65  N.  J.  L.  87. 

Mont.hlv  Rent  —  Tenancy  from  Month  to  Month. 
— ■  Corbeil  v.  Marleau,  14  Quebec  Super.  Ct.  201. 

8.  Pusey  V.  Presbyterian  Hospital.  (Neb. 
T003)  97  N.  W.  Rep.  475.  citing  18  Am.  and 
Fno.  Encyc.  of  Law  (2d  ed.)  193. 

194.  2.    Quarterly  Rent  —  Tenancy  from 
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19  1.     (b)  Occupation  under  Invalid  Leases  —  aa.  In  General.  —  See  note  4. 
bb.  Leases  Invalid  under  Statute  of  Frauds.  —  See  note  5. 

196.  cc.  Provisions  in  Invalid  Lease  as  Affecting  Terms  of  Tenancy.  —  See 
notes  I,  2,  3,  4. 

ff.  Recurring  Periods  of  Tenancy.  —  See  note  9. 

197.  See  note  1. 

(c)  Periodical  Tenancies  Arising  from  Holding  Over  —  aa.  In  General.  —  See 

note  2. 

198.  bb.  Termination.  —  See  notes  2,  3,  5. 

cc  Rebutting  Presumption  of  Periodical  Tenancy.  —  See  note  7. 

199.  See  note  1. 

dd.  Terms  of  Tenancy  as  Affected  by  Terms  of  Preceding  Tenancy  —  (aa)  In 
General.   See  note  10. 


Quarter  to   Quarter.  — ■  Soames    v.  Nicholson, 
U902)  1  K.  B.  157,  71  L.  J.  K.  B.  24. 
Monthly  Rent  —  Tenancy  from  Month  to  Month. 

—  Albey  v.  Weingart,  71  N.  J.  L.  92. 

194.  4.  Snyder  v.  Harding,  38  Wash.  666, 
quoting  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  194. 

5.  Occupation  under  Leases  Within  Statute  of 

Frauds — Michigan.  —  Steketee   v.    Pratt,  122 

Mich.  80. 

Missouri.  —  Cunningham  v.  Roush,  157  Mo. 
336  ;  Butts  v.  Fox,  96  Mo.  App.  437. 

Nebraska.  — ■  Humphrey  Hardware  Co.  v. 
Herrick,  (Neb.  1904)  99  N.  W.  Rep.  233. 

New  York.  —  Bent  v.  Renken,  (Supm.  Ct. 
App.  T.)  86  N.  Y.  Supp.  no. 

North  Dakota.  — ■  Merchants  State  Bank  v. 
Ruettell,  12  N.  Dak.  519. 

Ohio.  —  Moore  v.  Harter,  67  Ohio  St.  250. 

Pennsylvania.  —  Walter  v.  Transue,  17  Pa. 
Super.  Ct.  94,  22  Pa.  Super.  Ct.  617. 

South  Carolina.  —  Matthews  v.  Hipp,  66  S. 
Car.  162. 

Vermont.  —  Sartwell  v.  Sowles,  72  Vt.  270, 
82  Am.  St.  Rep.  943. 

West  Virginia.  —  Arbenz  v.  Exley,  52  W.  Va. 
476,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  194. 

19<i.  1.  Terms  of  Tenancy  Established  by 
Reference  to  Invalid  Lease.  —  Moore  v.  Harter, 
67  Ohio  St.  250  ;  Arbenz  v.  Exley,  52  W.  Va. 
476.  Compare  Deuster  v.  Mittag,  105  Wis.  459 
(covenant  by  lessor  to  make  improvement 
broken  in  first  year  does  not  continue  alive  as 
to  subsequent  years). 

2.  Moore  v.  Harter,  67  Ohio  St.  250. 

3.  Barium  v.  Berger,  125  Mich.  504;  Ryan 
v.  Mills,  129  Mich.  170,  following  Teft  v. 
Hinchman,  76  Mich.  672;  Butts  v.  Fox,  96  Mo. 
App.  437- 

In  Equitable  L.  Assur.  Soc.  v.  Schum,  CSupm. 
Ct.  App.  T.)  40  Misc.  (N.  Y.)  657,  where  an 
agreement  for  hiring  for  one  year  was  signed 
only  by  the  lessee,  who  entered  into  possession, 
and  the  landlord  elected  to  treat  such  agreement 
as  a  lease,  it  was  held  that  the  lessee  could  not 
claim  that  he  was  a  tenant  from  month  to  month 
and  not  a  tenant  for  a  year  so  as  to  prevent  him 
from  being  ousted  at  the  expiration  of  the  vear. 

4.  Rent.  —  See  Sutton  v.  Graham,  80  Miss. 
636  (rent  under  invalid  lease  with  option  to 
purchase  intended  as  a  contract  of  sale). 

9.  Yearly  Rpnt. —  Steketee  v.  Pratt.  i?2  Mich. 
80,  following  Huntington  v.  Parkhurst,  87  Mich. 


38,  24  Am.  St.  Rep.  146;  Arbenz  v.  Exley,  52 
W.  Va.  476,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  196. 

197.  1.  Bent  v.  Renken,  (Supm.  Ct.  App. 
T.)  86  N.  Y.  Supp.  no. 

2.  Holding  Over —  Illinois.  —  Hately  v.  Myers, 

96  111.  App.  217. 

Indiana.  —  Ridgeway  v.  Hannum,  29  Ind. 
App.  124. 

Kansas.  —  Martin  v.  Hamersky,  63  Kan.  360. 

Maine.  —  See  Perry  v.  Rockland,  etc.,  Lime 
Co.,  94  Me.  325. 

Maryland.  —  Biggs  v.  Stueler,  93  Md.  100. 

Nebraska.  —  West  v.  Lungren,  (Neb.  1905) 
103  N.  W.  Rep.  1057,  following  Critchfield  v. 
Remaley,  21  Neb.  178. 

New  Jersey.  —  Yetter  v.  King  Confectionery 
Co.,  66  N.  J.  L.  491  ;  Dolton  v.  Sickel,  66  N. 
J.  L.  160;  Baker  v.  Kenny,  69  N.  J.  L.  180. 

Ohio.  —  Moore  v.  Harter,  67  Ohio  St.  250. 

Oregon.  —  Parker  v.  Page,  41  Oregon  579. 

Rhode  Island.  —  Washington  Real  Estate  Co. 
v.  Roger  Williams  Silver  Co.,  25  R.  I.  483. 

Virginia.  —  King  v.  Wilson,  98  Va.  259 ; 
Baltimore  Dental  Assoc.  v.  Fuller,  101  Va.  627. 

Washington.  —  See  Mounts  v.  Goranson,  29 
Wash.  261. 

Under  the  Iowa  statute  a  tenant  holding  over 
with  consent  of  his  landlord  becomes  a  tenant 
at  will.  German  State  Bank  v.  Herron,  11  r 
Iowa  25. 

Holding  Over  by  Private  Corporation  —  Tenancy 
from  Year  to  Year  Held  Not  to  Arise.  —  Garland 
Mfg.  Co.  v.  Northumberland  Paper,  etc.,  Co., 
31  Ont.  40. 

I9§.  2.  Notice  to  Quit  Necessary. Hately  v. 
Myers,  96  111.  App.  217. 

3.  See  Mounts  v.  Goranson,  29  Wash.  261. 
5.  Stiles  a.  Himmelwright,  16  Pa.  Super.  Ct. 

649. 

7.  Rebutting  Presumption  of  Periodical  Tenancy. 

—  Pusey  v.  Presbyterian  Hospital,  (Neb.  1903) 

97  N.  W.  Rep.  475  ;  West  v.  Lungren,  (Neb. 
1905)  103  N.  W.  Rep.  1057,  following  Mont- 
gomery v.  Willis.  45  Neb.  435  ;  Idington  v. 
Douglas.  6  Ont.  L.  Rep.  266. 

Acceptance  by  Landlord  of  Rent  in  Arrears 
for  the  expired  term  does  not  entitle  the  lessee 
to  claim  a  tenancy  from  year  to  year  arising 
out  of  his  holding  over.  Vanderford  v.  Fore- 
man. 129  N.  Car.  217. 

199.  1.  Biggs  v.  Stueler,  93  Md.  too:  Hut- 
zel  V.  Draper,  (Neb.  1904)  00  N.  W.  Rep.  263. 

10.  Terms  of  Tenancy  as  Affected  by  Terms  of 

5 


900-906 


LANDLORD  AND  TENANT. 


Vol.  XVIII. 


Notice  of  Change  in  Terms  of  Original 

See  note  I. 


900<     (bb)  Change  in  'forms  of  Original  Least 

Leaie  — Sec  notes  5,  6. 

tiO  1 .    ee.  Assent  ok  Landlord  to  Holding  Over. 

ff.  Recurring  Periods.  — See  note  5. 
20£.    See  note  2. 

d.  Termination  of  Periodical  Tenancy  —  (2)  Effect  of  Death 
of  Parties.  —  See  note  9. 

£03.    (6)  Notice  to  Quit  —  (a)  In  General.  —  See  notes  2,  3,  4. 

(b)  Length  of  Notice  —  bb.  In  Absence  of  Custom  or  Agreement — Tenancies 
from  Year  to  Year.  — See  note  8. 

£04.    See  note  i. 

Tenancies  for  Shorter  Periods.  —  See  note  8. 
"2 0.1.     (c)  Notice  to  Quit  Must  Expire  on  Terminal  Day.  —  See  note  I. 

(e)  Statutory  Regulations.  —  See  note  7. 
206.    See  note  1. 

Notice  Must  Be  with  Eespect  to  Terminal  Day.  —  See  note  2. 


Preceding  Tenancy. —  Mulligan  v.  Hollingsworth, 
99  Fed.  Rep.  216;  Hately  v.  Myers,  96  111. 
App.  217;  Ridgeway  v.  Hannum,  29  Ind.  App. 
124;  Kennedy  v.  Iowa  State  Ins.  Co.,  119  Iowa 
29;  German  State  Bank  v.  Herron,  in  Iowa 
25;  Mason  v.  Howes,  122  Mich.  329  (covenant 
of  lessor  to  repair)  ;  Moors  v.  Harter,  67  Ohio 
St.  250  ;  King  v.  Wilson,  98  Va.  259. 

The  rule  that,  "  when  a  tenant,  with  the 
consent  of  the  landlord,  express  or  implied, 
holds  over  his  term,  the  law  implies  a  con- 
tinuation of  the  original  tenancy  upon  the  same 
terms  and  conditions,"  does  not  obtain,  as  re- 
gards rent,  in  a  case  where  rent  reserved 
in  the  original  lease  for  the  most  part  consists 
of  the  performance  by  the  tenant  of  labor  on 
the  premises  of  such  a  nature  that,  being  once 
performed  during  the  original  term,  it  becomes 
incapable  of  further  performance  by  the  tenant 
while  holding  over.  Martin  v.  Hamersky,  63 
Kan.  360. 

200.  5.  Notice  of  Change  of  Terms  in  Original 
Lease.  —  Moore  v.  Harter,  67  Ohio  St.  250. 

6.  Moore  v.  Harter,  67  Ohio  St.  250. 

201.  1.  Hately  v.  Myers,  96  111.  App.  217; 
Yetter  v.  King  Confectionery  Co.,  66  N.  J.  L. 
491  ;  Dolton  v.  Sickel  66  N.  J.  L.  160. 

5.  Quarterly  or  Monthly  Rent.  —  Baker  v. 
Kenny,  69  N.  J.  L.  180,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  201  ;  Washington  Real 
Estate  Co.  v.  Roger  Williams  Silver  Co.,  25 
R.  I.  483  ;  Eastman  v.  Richards,  29  Can.  Sup. 
Ct.  438;  Marson  v.  Hughes,  17  Quebec  Super. 
Ct.  r. 

202.  2.  See  Barium  v.  Berger,  125  Mich.  504. 
9.  Compare  Decker  v.  Hartshorne,  65  N.  J. 

L.  87. 

203.  2.  Roberson  v.  Simons,  109  Ga.  360. 

3.  Necessity  for  Notice  to  Quit.  —  Cunningham 
v.  Roush,  157  Mo.  336;  McCaw  v.  Cox,  (Neb. 
1905)  103  N.  W.  Rep.  76;  Decker  v.  H.irts- 
horne,  65  N.  J.  L.  87;  Bent  v.  Renken,  (Supm. 
Ct.  App.  T.)  86  N.  Y.  Supp.  no;  Walter  v. 
Transue,  22  Pa.  Super.  Ct.  617;  Sartwell  v. 
Sowles,  72  Vt.  270,  82  Am.  St.  Rep.  943 ;  Ar- 
benz  v.  Exley,  52  W.  Va.  476. 

4.  Horman  v.  Cargill,  100  Mo.  App.  466; 
Durfee  v.  United  Stores,  24  R  I.  254  ;  Arbenz 
v.  Exley,  57  W.  Va.  58c. 

8.  Tenancies  from  Year  to  Year  —  Half  Year's 
Notice.  —  A  lease  of  shooting  privileges  from 


year  to  year  does  not  require  six  months' 
notice  to  quit  to  terminate  tenancy.  Lowe  v. 
Adams,  (1901)  2  Ch.  598. 

204.  1.  Sartwell  v.  Sowles,  72  Vt.  270,  82 
Am.  St.  Rep.  943. 

In  Arkansas  it  has  been  held  that  in  case  of 
the  tenancy  of  a  store  from  year  to  year,  a 
ten  days'  notice  to  quit  was,  as  a  matter  of 
law,  unreasonable  and  insufficient  to  terminate 
the  tenancy.    Bromley  v.  Aday,  70  Ark.  351. 

8.  Monthly  Tenancy  —  Month's  Notice. —  Baker 
v.  Kenney,  69  N.  J.  L.  180;  Bent  v.  Renken, 
(Supm.  Ct.  App.  T.)  86  N.  Y.  Supp.  no;  Bur- 
rows v.  Mickelson,  14  Manitoba  739;  Eastman 
v.  Richard,  29  Can.  Sup.  Ct.  438. 

Where  a  lease  is  for  a  definite  time,  reserving 
monthly  payments  of  rent,  the  fact  that  for  the 
convenience  of  the  lessee  the  lessor  permits 
him  to  pay  quarterly  in  advance  does  not 
change  the  lease  to  a  quarterly  tenancy  so  as 
to  require  a  quarter's  notice  to  quit  in  order 
that  the  lessor  may  terminate  the  tenancy.  Lon- 
don, etc.,  Bank  v.  Curtis,  27  Wash.  656. 

205.  1.  Notice  Must  Expire  on  Terminal  Day. 
— ■  Dixon  v.  Bradford,  etc.,  Coal  Supply  Co., 
(1904)  1  K.  B.  444,  73  L.  J.  K.  B.  136;  Baker 
v.  Kenney,  69  N.  J.  L.  180. 

7.  Hately  v.  Myers,  96  111.  App.  217;  Seitman 
v.  Seitman,  106  111.  App.  628  ;  Horman  v.  Car- 
gill,  100  Mo.  App.  466;  Walter  v.  Transue,  22 
Pa.  Super.  Ct.  617;  Pickering  v.  O'Brien,  23 
Pa.  Super.  Ct.  125;  Baltimore  Dental  Assoc.  v. 
Fuller,  101  Va.  627;  Arbenz  v.  Exley,  57  W. 
Va.  580. 

206.  1.  Barium  v.  Berger,  125  Mich.  504; 
Landsberg  v.  Tivoli  Brewing  Co.,  132  Mich. 
651;  Koken  Iron  Works  v.  Kinealy,  86  Mo. 
App.  199 ;  Berner  v.  Gebhardt,  87  Mo.  App. 
409  ;  Schreiner  v.  Stanton,  26  Wash.  563. 

Where  the  Letting  Is  "by  the  Month,"  to  con- 
tinue for  an  indefinite  period  according  to  the 
wishes  of  the  contracting  parties,  the  tenancy 
can  only  be  terminated  at  the  end  of  the 
monthly  term  then  pending  on  the  statutory 
notice  being  duly  given.  Wilson  v.  Wood.  84 
Miss.  728. 

More  than   Twenty    Days.  —  Tenter  w  King, 

35  Wash.  138. 

2.  Berner  V.  Gebhardt.  87  Mo.  App.  409; 
Pickering  r'  O'Brien,  23  Pa.  Super.  Ct  125; 
Arbenz  v.  Exley,  57  W.  Va.  5S0. 
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207. 

208. 

note  2. 


209. 

See  note  7. 


e.  Terminal  Days  —  Time  of  Entry.  —  See  note  2. 

/.  Incidents  of  Periodical  Tenancies.  —  See  note  9. 

4.  Tenancy  for  Years  —  a.  In  General  —  Reservation  of  Rent.  —  See 

b.  Certainty  of  Duration  of  Term.  —  See  notes  3,  4. 

Certainty  Determined  by  Matter  ex  Post  Facto.  —  See  note  5- 
Term  Determinable  upon  Contingency.  —  See  note  2. 

c.  Tenancy  for  Years  —  How  Created  —  To  Begin  in  Future  — 


g- 
h. 


Nature  of  Tenant's  Interest.  — See  notes  2,  3. 
Termination  of  Tenancy.  —  See  note  5. 
Emblements.  —  See  note  3. 
i.  Interesse  Termini.  —  See  note  4. 

Trespass  Quare  Clausum  Fregit. —  See  note  I. 
Ejectment.  —  See  notes  10,  II. 
5.  Tenancy  for  Life.  —  See  note  3. 
7.  Emphyteutic  Leases.  —  See  note  10. 

IV.  Repairs  to  and  Injuries  Arising  from  Defects  in  and  Use 
of  Demised  Premises  —  1.  Liability  of  Landlord  —  a.  To  Tenant  —  (1)  In 

General — (a)  No  Implied  Obligation  to  Repair.  — See  note  4. 


210. 

211. 

212. 

213. 
214. 
21.1. 


207.  2.  Where,  under  a  monthly  tenancy, 
the  tenant  entered  on  the  sixth  of  the  first 
month  and  paid  rent  to  the  first  of  the  next 
month,  it  was  held  that  the  tenancy  was  from 
the  first  of  cne  month  to  the  first  of  the  next. 
Ver  Steeg  v.  Becker-Moore  Paint  Co.,  106  Mo. 
App.  257. 

9.  Right  of  Way-going  Tenant  to  Growing 
Crop.  —  Whorley  v.  Karper,  20  Pa.  Super.  Ct. 
347- 

20*.  2.  Rent  Not  Necessarily  Payable  in 
Money.  —  Wilcox  v.  Bostick,  57  S.  Car.  151. 

3.  Certainty  of  Duration  of  Tenancy  Required. 

—  Collier  v.  Hyatt,  1 10  Ga.  317  :  Pope  v.  Miller, 
24  Ohio  Cir.  Ct.  640. 

4.  Adams  v.  Cairns,  85  L.  T.  N.  S.  10. 

5.  Certainty  Determined  by  Matter  ex  Post 
Facto. — Wilcox  v.  Bostick,  57  S.  Car.  151. 

20J>.   2.  Term  Determinable  upon  Contingency. 

—  Snock,  etc.,  Furniture  Co.  v.  Steiner,  117 
Ga.  363. 

7.  To  Begin  in  Future —  Donovan  v.  Schoen- 
hofen  Brewing  Co.,  92  Mo.  App.  341. 

2 JO.  2.  Nature  of  Tenant's  Estate.  —  Broad- 
well  v.  Banks,  134  Fed.  Rep.  470;  Shipley  v. 
Smith,  162  Ind.  526;  Faxon  v  Ridge,  87  Mo. 
App.  299 ;  Westchester  Trust  Co.  v.  Hobby 
Bottling  Co.   T02  N.  Y.  App  Div.  464. 

Judgment  Liens.  —  Teater  v.  King,  35  Wash. 
138- 

3.  Rickard  v.  Dana,  74  Vt.  74. 

Under  the  Ohio  Statute  a  term  for  years  re- 
newable forever  passes  to  the  heirs  or  devi- 
sees of  the  lessee  and  not  to  his  personal  rep- 
resentative. Broadwcll  v.  Banks,  134  Fed.  Rep. 
470. 

5.  Lautman  v.  Miller,  158  Ind.  382;  Mastin 
v.  Metzinger,  90  Mo.  App.  613;  Dickson  v. 
Wood,  209  Pa.  St.  345. 

A  tenant  whose  wife  is  seriously  ill  at  the 
expiration  of  the  lease  is  entitled  to  a  reason- 
able time  in  which  to  vacate  the  premises  with- 
out unnecessary  risk  to  her  life.  Preiser  v. 
Wielandt,  48  N.  Y.  App.  Div.  569. 

Where  a  building  is  placed  on  the  leased 


premises  which  the  lessee  has  the  right  to 
remove,  his  sale  of  such  building  does  not 
terminate  the  tenancy.  Rickard  v.  Dana,  74 
Vt.  74. 

211.  3.  Emblements. —  See  Reeves  v.  Han- 
nan,  65  N.  J.  L.  249. 

4.  Interesse  Termini.  —  Morrison  v.  Chicago, 
etc.,  R.  Co.,  117  Iowa  587;  Bunch  v.  Elizabeth 
City  Lumber  Co.,  134  N.  Car.  116;  Wilcox  v. 
Bostick,  57  S.  Car.  151. 

212.  1.  Trespass  Quare  Clausum  Fregit.  — 
Morrison  v.  Chicago,  etc.,  R.  Co.,  117  Iowa  587. 

10.  Ejectment.  —  See  Wilcox  v.  Bostick,  57  S. 
Car.  151. 

11.  See  Barson  v.  Mulligan,  66  N.  Y.  App. 
Div.  486,  holding  that  a  lessor  may  maintain 
ejectment  against  an  adverse  claimant  in  order 
to  give  possession  to  the  lessee.  Maher  v. 
James  Hanley  Brewing  Co.,  23  R.  I.  313. 

213.  3.  Budlong  v.  Budlong,  u  Wash.  228. 

214.  10.  Price  v.  Le  Blond,  30  Can.  Sup. 
Ct.  539. 

215.  4.  No  Implied  Obligation  upon  Landlord 
to  Repair — United  Stales.  —  Schwalbach  v. 
Shinkle,  etc.,  Co.,  97  Fed.  Rep.  483  ;  Dyer  v. 
Robinson,  110  Fed.  Rep.  99. 

Alabama.  —  Murphy  Farley,  124  Ala.  279; 
Bullock-McCall-McDonncll  Electric  Co.  v.  Cole- 
man, 136  Ala.  613.  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  215. 

Connecticut.  —  Gallagher  v.  Button,  73  Conn. 
172. 

Georgia.  —  Stack  v.  Harris,  11 1  Ga.  149. 

Illinois.  —  Quinn  v.  Crowe,  88  111.  App.  191; 
Robinson  -'.  Henaghan,  92  III.  App.  620  ;  Hull 
V,  Sherrod,  97  111.  App.  298  ;  Watson  v.  Moul- 
ton,  100  111.  App.  560;  Dennick  v.  Ekdahl,  102 
111.  App.  199;  Borggard  v.  Gale,  205  111.  511, 
affirming  107  111.  App.  128;  Fowler  Cycle  Works 
v.  Fraser,  110  111.  App.  126;  Sunasack  v.  Morey, 
196  111.  569;  Carpenter  v.  Stone,  112  111.  App. 
155;  Lazarus  v.  Parmly,  113  111.  App.  624. 

Indiana.  —  Roehrs  v.  Timmons,  28  Ind.  App. 
578;  I. a  Plante  v.  La  Zear,  31  Ind.  App.  433. 

Iowa.  —  Flaherty  v.  Nieman,  135  Iowa  546. 
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See  notes  i,  2,  3,  4. 

I  7.     fd)  Duty  to  Protect  Premiies  from  Excavation!  on  Adjoining  Lots.  —  See  note  8. 
(e)  Character  of  Repairs.  —  See  note  IO. 
'i  I  8.     Inherent  Defects  in  Construction.  —  See  note  3. 

(2)  Where  Part  of  Premises  Is  Leased  to  Tenant  —  (a)  Repair  of  Re- 
tained Portion  —  .«;.  In  General  —  View  that  Landlord  Need  Not  Repair.  —  See  note  7. 


tucky.  —  Thomas  v.  Conrad,  114  Ky.  841  ; 
Franklin  v.  Tracy,  (Ky.  1904)  77  S.  W.  Rep. 
1 1 13,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  215;  Altsheler  v.  Conrad,  (Ky.  1904) 
82  S.  W.  Rep.  257. 

Maine.  —  Shackford  v.  Coffin,  95  Me.  69; 
Bennett  v.  Sullivan.  (Me.  1005)  60  Atl.Rep.886. 

Maryland.  —  Smith  v.  State,  92  Md.  518; 
Bonaparte  v.  Thayer,  95  Md.  548  ;  Serio  v.  Mur- 
phy, 99  Md.  545,  105  Am.  St.  Rep.  316. 

Massachusetts.  —  Daly  v.  Demmon,  181  Mass. 
543  ;  Pratt  v.  Grafton  Electric  Co.,  182  Mass. 
180;  Kcarines  v.  Cullen,  183  Mass.  298;  Roth 
v.  Adams,  185  Mass.  341  ;  Galvin  v.  Beals,  187 
Mass.  250;  Phelan  v.  Fitzpatrick,  188  Mass. 
-37  ;  Cummings  v.  Ayer,  (Mass.  1905)  74  N.  E. 
Rep.  336. 

Michigan.  —  Rhoades  v.  Seidel,  (Mich.  1905) 
102  N.  W.  Rep.  1025  ;  Cooper  v.  Lawson,  (Mich. 
1905)  103  N.  W.  Rep.  168,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  215. 

Minnesota.  —  Beneteau  v.  Stubler,  79  Minn. 
259- 

Missouri.  —  Roberts  v.  Cottey,  100  Mo.  App. 
£co ;  McGinley  v.  Alliance  Trust  Co.,  168  Mo. 
257;  Ma>er  v  Schrumpf,  111  Mo.  App.  54. 

Montana.  —  Landt  v .  Schneider,  31  Mont.  15. 

New  Hampshire.  —  Towne  v.  Thompson,  68 
N.  H.  317;  Cate  v.  Blodgett,  70  N.  H.  316. 

New  Jersey.  —  Lyon  v.  Buerman,  70  N.  J.  L. 
620. 

New  York.  —  Kennedy  v.  Fay,  (Supm.  Ct. 
App.  T.)  31  Misc.  (N.  Y.)  776;  Watson  v. 
Almirall,  6t  N.  Y.  App.  Div.  429;  Steefel  v. 
Rothschild,  64  N.  Y.  App.  Div.  293  ;  Klausner 
v.  Herter,  (N.  Y.  City  Ct.  Gen.  T.)  36  Misc. 
(N.  Y.)  869;  Golob  v.  Pasinsky,  72  N.  Y.  App. 
Div.  176;  Castagnette  v.  Nicchia,  76  N.  Y.  App. 
Div.  371  ;  Spero  v.  Levy,  (Supm.  Ct.  App.  T.) 
43  Misc.  (N.  Y.)  24;  Margolius  v.  Muldberg, 
(Supm.  Ct.  App.  T.)  88  N.  Y.  Supp.  1048; 
Hirschfield  v.  Alsberg,  (Supm.  Ct.  App.  T.)  47 
Misc.  (N.  Y.)  141  ;  Weber  v.  Lieberman, 
(Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.)  593. 

Oklahoma.  —  Tucker  v.  Bennett,  (Okla.  1905) 
81  Pac.  Rep.  423,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  215. 

Pennsylvania.  —  Frey  v.  Zabinski,  10  Kulp 
(Pa.)  36. 

Rhode  Island.  —  Whitehead  v.  Comstock,  25 
R.  I.  423  ;  Sheldon  v.  Hamilton,  22  R.  I.  230. 

Tennessee.  —  Oimstead  v.  Tennessee  Fixture, 
etc.,  Co.,  1  Tenn.  Ch.  App.  653. 

West  Virginia.  —  Arbenz  v.  Exley,  52  W. 
Va.  476- 

Wisconsin.  —  Kuhn  v.  Sol.  Heavenrich  Co., 
115  Wis.  447. 

1.  Repairs  Needed  at  Time  of  Demise.  — 

Fish  v.  Ryan,  88  111.  App.  524  ;  Borggard  v. 
Gale,  107  Til.  App.  128,  affirmed  205  111.  511; 
Fowler  Cycle  Works  v.  Fraser,  110  111.  App. 
126;  Franklin  v.  Tracy,  (Ky.  1904)  77  S.  W. 
Rep.  1 1 13,  quoting  18  AM-  and  Eng.  Encyc.  of 


Law  (2d  ed.)  216;  Whiteley  v.  McLaughlin,  183 
Mo.  160;  Towne  v.  Thompson,  68  N.  H.  317. 

2.  Landlord  Not  Liable  for  Cost  of  Repairs  by 
Tenant.  —  Jones  v.  Felker,  72  Ark.  405  (re- 
building boundary  fences  destroyed  by  rains)  ; 
Thompson  v.  Clemens,  96  Md.  196,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  216; 
Bonaparte  v.  Thayer,  95  Md.  548 ;  Ashby  v. 
Ashby,  59  N.  J.  Eq.  547  ;  Campbell  v.  Luck,  25 
Ohio  Cir.  Ct.  359,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  216;  Riggs  v.  Gray,  31 
Tex.  Civ.  App.  268. 

The  Landlord  Is  Not  Liable  to  Third  Persons 
making  repairs  at  request  of  tenant.  Read  v. 
Bolger,  62  N.  Y.  App.  Div.  411. 

3.  Injuries  to  Tenant's  Property  from  Want  of 
Repairs.  —  Fowler  Cycle  Works  v.  Fraser,  110 
111.  App.  126;  Thompson  v.  Clemens,  96  Md. 
196,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  216;  Klausner  v.  Herter,  (N.  Y.  City 
Ct.  Gen.  T.)  36  Misc.  (N.  Y.)  869. 

4.  Personal  Injuries  to  Tenant  —  England. — 
Tredway  v.  Machin,  91  L.  T.  N.  S.  310,  53  W. 
R.  136. 

Maine.  —  Shackford  v.  Coffin,  95  Me.  69. 

Maryland.  —  Thompson  v.  Clemens,  96  Md. 
196,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  216. 

Massachusetts.  —  O'Malley  v.  Twenty-Five 
Associates,  178  Mass.  555;  Kearines  v.  Cullen, 
183  Mass.  298. 

Missouri.  —  Roberts  v.  Cottey.  100  Mo.  App. 
500;  Whiteley  v.  McLaughlin,  183  Mo.  160. 

New  Jersey.  —  Land  v.  Fitzgerald,  68  N.  I. 
L.  28. 

New  York.  —  Anderson  v.  Steinreich,  (N.  Y. 
City  Ct.  Gen.  T.)  32  Misc.  (N.  Y.)  237,  re- 
versed (Surm.  Ct.  App.  T.)  32  Misc.  (N.  Y.) 
680,  on  the  ground  that  the  relation  existing 
between  the  parties  was  that  of  master  and 
servant  and  not  that  of  landlord  and  tenant. 
See,  however,  (N.  Y.  City  Ct.  Gen.  T.)  36 
Misc.  (N.  Y.)  845. 

Ohio.  —  Shinkle,  etc.,  Co.  v.  Birney,  68  Ohio 
St.  328. 

Rhode  Island.  —  Whitehead  v.  Comstock,  25 
R.  I.  423- 

217.  8.  No  Duty  on  Part  of  Landlord  to  Pro- 
tect Tenant  from  Danger  of  Excavation  on  Ad- 
joining Lot. —  Serio  v.  Murphy,  99  Md.  545. 
105  Am.  St.  Rep.  316. 

10.  Repairs  Required  by  Authorities  under  Po- 
lice Power. —  Pratt  v.  Grafton  Electric  Co.,  182 
Mass.  180. 

The  lessor  is  not  required  to  make  such  re- 
pairs. Steefel  v.  Rothschild,  64  N.  Y.  App.  Div. 
293- 

21S.     3.  Defects   in  Original  Construction. 

—  Towne  v.  Thompson,  68  N.  H.  317;  Smith 
v.  Donnelly,  93  N.  Y.  App.  Div.  569. 

7.  Part  of  Buildiner  Demised  —  Landlord  Not 
Required  to  Keep  Balance  in  Repair. —  Flaherty 
v.  Nieman,  123  Iowa  546;  McGinley  v.  Alliance 
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219.  See  note  2. 

View  that  Landlord  Bound  to  Repair.  —  See  note  3. 

Injuries  from  Accidental  Defects.  —  See  note  4- 

bb.  Active  Intervention  of  Landlord.  —  See  notes  5,  8. 

220.  (b)  Repair  of  Portion  Leased  to  Plaintiff. —  See  note  2. 

(d)  Liability  of  Landlord  for  Use  of  Premises  by  Other  Tenants.  —  See  note  4. 
(3)  Appurtenances  Used  in  Common  by  Several  Tenants  of  Building 
—  (a)  In  General.  —  See  note  7. 

221.  Common  Passageways  and  Approaches.  —  See  notes  I,  2,  3. 


Trust  Co.,  168  Mo.  257;  Steefel  v.  Rothschild, 
64  N.  Y.  App.  Div.  293  ;  Golob  v.  Pasinsky,  72 
N.  Y.  App.  Div.  176;  Kuhn  v.  Sol.  Heavenrich 
Co.,  115  Wis.  447,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  218.  See  also  Gold- 
berg v.  Besdine,  76  N.  Y.  App.  Div.  451.  See, 
however,  Leonard  v.  Gunther,  47  N.  Y.  App. 
Div.  194;  Rubenstein  v.  Hudson,  (Supm.  Ct. 
App.  T.)  86  N.  Y.  Supp.  750. 

The  landlord  is  not  required  to  repair  de- 
fects in  a  part  of  premises  not  demised,  existing 
at  the  time  of  the  demise.  Rogers  v.  Sorell,  14 
Manitoba  450,  distinguishing  Miller  v.  Hancock, 
(1893)  2  Q.  B.  177. 

219.  2.  Must  Repair  Roof  in  Case  of  Wear 
and  Tear. — -See  Golob  v.  Pasinsky,  178  N.  Y. 
458.  See,  however,  Kuhn  v.  Sol.  Heavenrich 
Co.,  1 15  Wis.  447. 

3.  Kneeland  v.  Beare,  11  N.  Dak.  233  (water 
leaders). 

Repairs  of  Roof.  —  Johns  v.  Eichelberger,  109 
111.  App.  35. 

4.  Accidental  Defects.  — ■  Weinkrantz  v.  Calla- 
han, (Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.) 
715- 

5.  Negligent  Use  of  Premises  Retained  by  Lessor. 

—  Sheridan  v.  Forsee,  106  Mo.  App.  495  ;  Hohly 
v.  Sheely,  11  Ohio  Cir.  Dec.  678,  21  Ohio  Cir. 
Ct.  484. 

8.  Liability  Based  on  Negligence.  —  Wein- 
krantz v.  Callahan,  (Supm.  Ct.  App.  T.)  32 
Misc.  (N.  Y.)  715. 

220.  2.  Repair    of    Portion    Demised.  — 

Franklin  v.  Tracey,  (Ky.  1904)  78  S.  W.  Rep. 
iii2;  Phelan  v.  Fitzpatrick,  (Mass.  1905)  74  N. 
E.  Rep.  326 ;  McGinley  v.  Alliance  Trust  Co., 
168  Mo.  257,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  220;  Golob  v.  Pasinsky,  72  N.  Y. 
App.  Div.  176;  Margolius  v.  Muldberg,  (Supm. 
Ct.  App.  T.)  88  N.  Y.  Supp.  1048  (repair  of 
roof  of  extension  leased)  ;  Garrett  v.  Somer- 
ville,  98  N.  Y.  App.  Div.  206  ;  Rushes  v.  Gins- 
burg,  99  N.  Y.  App.  Div.  417  ;  Boden  v.  Scholtz, 
101  N.  Y.  App.  Div.  1. 
No  Liability  for  Fire  Caused  by  Defective  Flue. 

—  Cooper  v.  Lawson,  (Mich.  1905)  103  N.  W. 
Rep.  168. 

4.  Landlord  Not  Liable  to  Tenant  for  Improper 
Use  of  Building  by  Another  Tenant.  —  Gallagher 
v.  Button,  73  Conn.  172;  Cooper  v.  Lawson, 
(Mich.  1905)  103  N.  W.  Rep.  168,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  220. 

The  rule  that  the  obligation  of  ordinary  care 
on  the  part  of  the  landlord  does  not  extend  to 
damage  created  by  the  tenants  themselves,  does 
not  apply  tc  the  negligent  obstruction  by  one 
tenant  of  the  building  of  appurtenances  used  in 
common  by  the  other  tenants  so  as  to  prevent 
a  recovery  by  the  latter  on  (he  negligent  Failure 
of  the  landlord  to  remove  obstructions  placed 


by  such  other  tenant.     Wesener  v.  Smith,  89 
N.  Y.  App.  Div.  an. 
7.  Must  Keep  in  Repair  Appurtenances  Used  in 

Common  —  Connecticut.  —  Gallagher  v.  Button, 
73  Conn.  172. 

Indiana.  —  La  Plante  v.  La  Zear,  31  Ind.  App. 
433.  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  220. 

Michigan.  —  Cooper  v.  Lawson,  (Mich.  1905) 
103  N.  W.  Rep.  168. 

Missouri.  —  McGinley  v.  Alliance  Trust  Co., 
168  Mo.  257,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  220. 

Nezv  York. — •  Wessel  v.  Gerken,  (Supm.  Ct. 
App.  T.)  36  Misc.  (N.  Y.)  221  ;  Harris  v. 
Boardman,  68  N.  Y.  App.  Div.  436  (water- 
closet)  ;  Wesener  v.  Smith,  89  N.  Y.  App.  Div. 
211  ;  Keating  v.  Mott.  92  N.  Y.  App.  Div.  156; 
Clarke  v.  Welsh,  93  N.  Y.  App.  Div.  393  ;  Golob 
v.  Pasinsky,  178  N.  Y.  458. 

Pennsylvania.  — ■  Lewin  v.  Pauli,  19  Pa. 
Super.  Ct.  4-17. 

In  O'Malley  z>.  Twenty-Five  Associates.  178 
Mass.  555,  the  court  adopted  the  rule  that  the 
liability  of  the  tenant  with  regard  to  the  repair 
and  appurtenances  used  in  common  by  several 
tenants  of  the  building  was  only  to  keep  them  in 
the  condition  in  which  they  were  at  the  time 
of  the  letting.  In  this  case  the  court  disap- 
proved the  stricter  rule  laid  down  in  Lynch  v. 
Swan,  167  Mass.  510. 

Negligent  Maintenance  of  Elevator.  —  Bogen- 
doerfer  v.  Jacobs,  97  N.  Y.  App.  Div.  355. 

Negligent  Maintenance  of  Dumb-waiter.  — 
Hirtenstein  v.  Farrell,  (Supm.  Ct.  App.  T.)  34 
Misc.  (N.  Y.)  515. 

Leaders  from  Roof. —  In  Levine  v.  Baldwin,  87 
N.  Y.  App.  Div.  150,  it  was  held  that  the  pipes 
conveying  the  water  from  the  roof  to  a  sewer 
were  in  the  nature  of  an  appurtenance  of  de- 
mised premises  which  remained  under  the 
charge  and  control  of  the  landlord  for  the  bene- 
fit of  the  several  tenants  of  the  building,  and 
that  the  landlord  was  therefore  liable  in  dam- 
ages to  a  tenant  injured  through  the  negligence 
of  the  landlord  in  keeping  such  pipes  in  repair. 

221.  1.  General  Rule  —  Duty  to  Repair  Com- 
mon Passageways.  —  La  Plante  v.  La  Zear,  31 
Ind.  App.  433.  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  220;  McGinley  v.  Alliance 
Trust  Co.,  168  Mo.  257,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  221  ;  Flood  v.  Huff, 
(Supm.  Ct.  App.  T.)  20  Misc.  (N.  Y.)  351; 
Hoag  v.  Williamsburg  Sav.  Bank,  75  N.  Y.  App. 
Div.  306  (ice  in  passageway  formed  from  leak- 
age of  defective  water-closet). 

Holes  in  Stairway  Carpet.  —  Kenney  v.  Rhine- 
lander,  163  N.  Y.  576.  affirming  28  N.  Y.  App. 
!">iv.  246;  Lendle  v.  Robinson,  53  N.  Y.  App. 
Div.  140. 
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*2*Z  I  .     Duty  of  Landlord  to  Light  Passageways.  —  See  note  4. 
'■t'i'Z.     (b)  Liability  Based  on  Negligence.  —  See  note  4. 

Want  of  Notioe  of  Defects. —  See  note  5. 

(c)  Contributory  Negligence  of  Tenant.  —  See  note  7. 
223.    See  note  1 . 

(4)  Liability  with  Regard  to  Water  Brought  upon  Premises —  "Water- 
work  in  Buildings.  —  See  note  2. 

Repair  of  Waterworks.  —  See  note  4. 
Liability  Based  on  Negligence.  —  See  note  5- 
Exemption  from  Liability  by  Contract.  —  See  note  6. 
Negligent  Use  of  Waterworks  by  One  Tenant,  —  See  notes  "J,  9. 
324.     Negligent  Use  of  Waterworks  by  Strang«r.  —  See  note  I. 

(5)  Duty  of  Landlord  with  Regard  to  Concealed  Defects  in  Premises 
—  (a)  In  General.  —  See  notes  4,  5. 


Steps  of  Double  House.  —  Where  the  owner  of 
a  double  house,  the  doors  of  which  open  on  a 
common  stairway  or  steps,  leases  the  building 
to  different  tenants,  each  has  possession  and 
contiol  of  the  steps  leading  to  their  respective 
doors,  and  the  landlord  is  not  liable  for  injuries 
to  the  tenants  due  to  the  defective  condition  of 
the  steps  on  the  theory  that  he  retains  control 
thereof  for  the  use  in  common  by  the  tenants, 
and  the  fact  that  the  landlord  subsequently 
voluntarily  makes  repairs  to  the  steps  does  not 
impose  any  liability  on  him.  Kearines  v.  Cullen, 
183  Mass.  298. 

221 .  2.  Common  Passageways  —  Landlord  Not 
Bound  to  Keep  in  Kepair.  — ■  Harrinson  v.  Jelly,  175 
Mass.  292;  Lewin  v.  Pauli,  19  Pa.  Super.  Ct. 
447- 

3.  La  Plante  v.  La  Zear,  31  Ind.  App.  433, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  221. 

4.  Statutory  Duty  to  Light  Passageways.  — 

Gillick  v.  Jackson,  (Supm.  Ct.  App.  T.)  40  Misc. 
(N.  Y.)  627. 

Liability  on  Breach  of  Statutory  Duty  to  Light. 
—  Ziegler  v.  Brennan,  75  N.  Y.  App.  Div.  584. 

222.  4.  Liability  Based  on  Negligence.  — 
Golob  v.  Pasinsky,  72  N.  Y.  App.  Div.  176. 

Negligence  in  Ascertaining  Condition  of  Ap- 
purtenances. —  Levine  v.  Baldwin,  87  N.  Y.  App. 
Div.  150. 

Sufficiency  of  Evidence  to  Show  Negligence.  — 

Lewin  v.  Pauli,  19  Pa.  Super.  Ct.  447. 

Negligence  of  Independent  Contractor  Making 
Repairs  in  obstructing  passageway  does  not 
render  the  lessor  liable.  Boss  v.  Jarmulowsky, 
81  N.  Y.  App.  Div.  577. 

5.  Necessity  for  Notice  of  Defects.  —  Joshua  v. 
Breithaupt,  CSupm.  Ct.  App.  T.)  90  N.  Y.  Supp. 
1053,  followtng  Boss  v.  Jarmulowsky,  81  N.  Y. 
App.  Div.  577. 

Negligence  in  Ascertaining  Condition  of  Ap- 
purtenances Is  Sufficient  Without  Actual  Knowl- 
edge. —  Udden  v.  O'Reilly,  180  Mo.  650  ;  Flood 
v.  Huff,  (Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.) 
3Si- 

7.  Contributory  Negligence.  —  Gallagher  v. 
Button,  73  Conn.  172;  Kenney  v.  Rhinelander, 
163  N'.  Y.  576,  affirming  28  N.  Y.  App.  Div.  246; 
Keating  v.  Mott,  92  N.  Y.  App.  Div.  156. 

223.  1.  Kenney  v.  Rhinelander,  163  N.  Y. 
576.  affirming  28  N.  Y.  App.  Div.  246  (intoxica- 
tion) ;  Wegener  v.  Smith,  89  N.  Y.  App.  Div. 
211;  Clarke  v.  Welsh,  93  N.  Y.  App.  Div.  393 


(leaning  over  rail  of  balcony)  ;  Garrett  v. 
Somerville,  98  N.  Y.  App.  Div.  206. 

Burden  of  Proving  Freedom  from  Contributory 
Negligence.  ■ — Lewin  v.  Pauli,  19  Pa.  Super. 
Ct.  447. 

2.  In  Maintaining.  —  Harris  v.  Boardman,  68 
N.  Y.  App.  Div.  436 ;  Rubenstein  v.  Hudson, 
(Supm.  Ct.  App.  T.)  86  N.  Y.  Supp.  750. 

Gas.  —  Where  a  landlord  rents  only  a  part  of 
a  building,  and  pipes  the  building  for  natural 
gas  for  his  own  benefit  solely,  he  is  required,  as 
regards  the  tenant  of  the  other  part,  to  use  rea- 
sonable care  to  prevent  the  escape  of  gas  from 
the  pipes  in  such  quantities  as  to  become  dan- 
gerous to  the  tenant.  Indianapolis  Abattoir  Co. 
v.  Temperly,  159  Ind.  651,  9s  Am.  St.  Rep.  330. 

4.  Whitehead  v.  Comstock,  25  R.  I.  423. 

5.  Negligence  Not  Inferred  from  Leakage.  — 
Becker  v.  Bullowa,  (Supm.  Ct.  App.  T.)  36 
Misc.  (N.  Y.)  524. 

6.  The  provision  in  a  lease  that  the  landlord 
"  shall  not  be  liable  for  any  damage  or  injury 
by  water  which  may  be  sustained  by  the  said 
tenant  or  other  persons,  or  for  any  other  dam- 
age or  injury  from  the  carelessness,  negligence, 
or  improper  conduct  on  the  part  of  any  other 
tenant,"  does  not  afford  the  landlord  protection 
from  his  own  negligent  use  of  waterworks  in 
the  building.  Levin  v.  Habicht,  (Supm.  Ct. 
App.  T.I  45  Misc.  (N.  Y.)  s8r. 

7.  Negligent  Use  of  Waterworks  by  Tenant  of 
Another  Part  of  Building.  —  Sheridan  v.  Forsee, 
106  Mo.  App.  495;  Becker  v.  Bullowa,  (Supm. 
Ct.  App.  T.)  36  Misc.  (N.  Y.)  524;  Beaulieu  v. 
Beaudry,  16  Quebec  Super.  Ct.  475. 

9.  See  Levy  v.  Korn,  (N.  Y.  City  Ct.  Gen. 
T.)  30  Misc.  (N.  Y.)  199.  Compare  Becker  v. 
Bullowa,  (Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 
524- 

224.  1.  Negligent  Use  of  Waterworks  by 
Landlord  renders  him  liable  to  tenant.  Levin  v. 
Habicht,  (Supm.  Ct.  App.  T.)  45  Misc.  (N.  Y.) 
381. 

4.  Landlord  Must  Disclose  Concealed  Defects  — 

—  Alabama.  — ■  Bullock-McCall-McDonnell  Elec- 
tric Co.  v.  Coleman.  136  Ala.  615,  citing  18  Am. 
and  Eng.  Encvc.  of  Law  (2d  ed.)  224. 

Connecticut. —  Gallagher  v.  Button,  73  Conn. 
172. 

Illinois.  —  Sunasack  v.  Morey,  iq6  111.  569. 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  224:  Borggard  v.  Gale,  205  111.  511,  affirm- 
ing 107  111.  App.  128,  citing  iS  Am.  and  Eng. 
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226. 

7,  8,  9- 


(b)  Liability  Not  Limited  to  Injuries  to  Tenant.  —  See  note  I. 

(c)  Landlord's  Knowledge  of  Defects.  —  See  notes  2,  3. 

(d)  Apparent  Defects.  —  See  notes  5,  6. 
Stench.  —  See  note  7. 

(e)  Subsequent  Defects.  —  See  note  8. 

(f)  Duty  of  Tenant  upon  Discovery  of  Defects.  —  See  note  9. 

(6)  Right  of  Landlord  to  Enter  to  Repair.  —  See  note  IO. 
Stipulation  for  Right  to  Enter.  —  See  note  3. 

(7)  Agreement  of  Landlord  to  Repair  —  (a)  In  General.  —  See  notes 


Encyc.  of  Law  (2d  ed.)  224;  Fowler  Cycle 
Works  v.  Fraser,  no  111.  App.  126,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  224; 
Lazarus  v.  Parmly,  113  111.  App.  624. 

Indiana.  —  Roehers  v.  Timmons,  28  Ind.  App. 
578. 

Kansas.  —  Moore  v.  Parker,  63  Kan.  52. 

Maine.  —  Shackford  v.  Coffin,  95  Me.  69. 

Massachusetts.  —  O'Malley  v.  Twenty-Five 
Associates,  178  Mass.  555. 

New  Hampshire.  —  Cate  v.  Blodgett,  70  N.  H. 
316. 

New  York.  —  Steefel  v.  Rothschild,  179  N.  Y. 
273,  rei'crsing  85  N.  Y.  App.  Div.  620. 

Ohio.  —  Shinkle,  etc.,  Co.  v.  Birney,  68  Ohio 
St.  328. 

Rhode  Island.  —  Whitehead  v.  Comstock,  25 
R.  I.  423;  Davis  v.  Smith,  26 'R.  I.  129,  citing 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  224. 
See,  however,  Land  v.  Fitzgerald,  68  N.  J.  L.  28. 

Contract  Restricting  Liability.  —  A  landlord 
may  by  express  contract  relieve  himself  from 
liability  for  injuries  from  concealed  defects  in 
the  premises  known  to  him  but  unknown  to  the 
tenant.  BuIlock-McCall-McDonnell  Electric  Co. 
v.  Coleman,  136  Ala.  610. 

Fraudulent  Representations.  —  Caldwell  v. 
M'Callum,  Sc.  Ct.  of  Sess.  4  F.  371  ;  Harring- 
ton v.  Douglas,  181  Mass.  178;  Clogston  v.  Mar- 
tin, 182  Mass.  469. 

224.  5.  House  Infected  with  Contagious  Disease. 
—  Schwalbach  v.  Shinkle,  etc.,  Co.,  97  Fed.  Rep. 
483  ;  Dyer  v.  Robinson,  no  Fed.  Rep.  99  ;  Borg- 
gard  v.  Gale,  107  111.  App.  128,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  224,  affirmed 
205  111.  511  ;  Davis  v.  Smith,  26  R.  I.  129. 

225.  1.  Liability  of  Landlord  Not  Limited  to 
Injuries  to  Tenant. — •  Borggard  v.  Gale,  107  111. 
App.  128,  affirmed  205  111.  511;  Moore  v. 
Parker,  63  Kan.  52 ;  Davis  v.  Smith,  26  R.  I. 
129,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  224;  Patterson  v.  Jos.  Schlitz  Brewing 
Co.,  16  S.  Dak.  33  ;  Waterhouse  v.  Jos.  Schlitz 
Brewing  Co.,  16  S.  Dak.  592.  See,  however, 
Lovitt  v.  Creekmore,  (Ky.  1904)  80  S.  W.  Rep. 
1 184. 

2.  Landlord's  Knowledge  of  Defects.  —  Schwal- 
bach v.  Shinkle,  etc.,  Co.,  97  Fed.  Rep.  483 ; 
Dyer  v.  Robinson,  110  Fed.  Rep.  99;  Rhoades 
v.  Seidel,  (Mich.  1905)  102  N.  VV.  Rep.  1025; 
O'Malley  v.  Twenty-Five  Associates,  178  Mass. 
555;  Kennedy  v.  Fay,  (Supm.  Ct.  App.  T.)  31 
Misc.  (N.  Y.)  776  ;  Kushes  v.  Ginsberg,  99  N. 
Y.  App.  Div.  417;  Boden  v.  Scholtz,  101  N.  Y. 
App.  Div.  1  ;  Smith  v.  Donnelly,  (Supm.  Ct.  Tr. 
T.)  45  Misc.  (N.  Y.)  447;  Shinkle,  etc.,  Co.  v. 
Birney,  68  Ohio  St.  328;  Davis  v.  Smith,  26 
R.  I.  129. 


There  is  no  liability  on  the  landlord  if  he 
was  not  negligent  in  discovering  the  defects. 
Whiteley  v.  McLaughlin,  183  Mo.  160. 

3.  Actual  Knowledge  Not  Required. —  Smith 
v.  Donnelly,  93  N.  Y.  App.  Div.  569;  Shinkle, 
etc.,  Co.  v.  Birney,  23  Ohio  Cir.  Ct.  525  ;  Pat- 
terson v.  Jos.  Schlitz  Brewing  Co.,  16  S.  Dak. 
33;  Waterhouse  v.  Jos.  Schlitz  Brewing  Co.,  16 
S.  Dak.  592.  See,  however,  King  v.  Creekmore, 
(Ky.  1903)  77  S.  W.  Rep.  689;  Franklin  v. 
Tracy,  (Ky.  1904)  77  S.  W.  Rep.  11 13,  disap- 
proving Hines  v.  Willcox,  96  Tenn.  148,  100 
Tenn.  538;  Bennett  v.  Sullivan,  (Me.  1905)  60 
Atl.  Rep.  886  ;  Shinkle,  etc.,  Co.  v.  Birney,  58 
Ohio  St.  328,  disapproving  Hines  v.  Willcox, 
96  Tenn.  148. 

5.  Apparent  Defects. — Borggard  v.  Gale,  107 
111.  App.  128,  affirmed  205  111.  511:  Shackford 
v.  Coffin,  95  Me.  69;  Rhoades  v.  Seidel,  (Mich. 
1905)  102  N.  W.  Rep.  1025;  Cate  v.  Blodgett, 
70  N.  H.  316;  Land  v.  Fitzgerald,  68  N.  J. 
L.  28. 

6.  Schwalbach  v.  Shinkle,  etc.,  Co.,  97  Fed. 
Rep.  483;  Borggard  v.  Gale,  107  111.  App.  128, 
affirmed  205  111.  511;  Cate  v.  Blodgett,  70  N. 
H.  316;  Shinkle,  etc..  Co.  v.  Birney,  2%  Ohio 
Cir.  Ct.  525. 

7.  Noxious  Odors. —  Davis  v.  Smith.  26  R.  I. 
129.  See,  however,  Sunasack  v.  Morey.  196  III. 
569- 

8.  Subsequent  Defects. —  Lyon  v.  Buerman,  70 
N.  J.  L.  620. 

9.  Gallagher  "'.  Button,  73  Conn.  172. 

10.  No  Implied  Right  to  Enter  to  Repair.  — 

Roehrs  v.  Timmons,  28  Ind.  App.  578:  Lieber- 
thal v.  Montgomery,  121  Mich.  369;  McGinley 
v.  Alliance  Trust  Co.,  168  Mo.  257,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  225. 
See  also  De  Donato  v.  Morrison,  160  Mo.  581. 

Fumigating  After  Contagious  Disease  under 
Orders  of  Board  of  Health  lu  ll  I  not  to  be  an  evic- 
tion of  the  tenant.  Beakes  v.  Haas,  (Supm.  Ct. 
App.  T.)  36  Misc.  (N.  Y.)  796. 

Repairs  Required  by  Building  Departments.  — 
Campbell  v.  Porter,  46  N.  Y.  App.  Div.  628, 
following  White  v.  Thurbcr.  55  Hun  (N.  Y.) 
447  ;  Markham  v.  David  Stevenson  Brewing  Co., 
169  N.  Y.  593,  affirming  51  N.  Y.  App.  Div. 
463. 

226.  3.  Construction  of  Provision  for  Entry 
to  Repair. -- Rosenbloom  Finch,  (Supm.  Ct. 
App.  T.)  37  Misc.  (N.  Y.)  818. 

7.  An  independent  agreement  on  the  part  of 
the  landlord  tr  ropn-r,  collnteral  to  the  lease, 
though  oral,  is  v?ltd,  though  the  lease  was  in 
writing  and  under  seal.  Daly  v.  Piza,  (Supm. 
Ct.  App.  T.)  45  Misc.  (N.  Y.)  608. 

Provision  for  Suspension  of  Rent,  —  A  provision 
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997.    See  note  i. 

Making  Gratuitous  Repairs.  —  See  note  3. 
[b)  Agreement  to  Repair  Made  During  Term.  —  See  note  4. 
(0)  Agreement  of  landlord  to  Pay  for  Repairs.  —  See  note  I. 
(d)  Construction  of  Landlord's  Agreement  to  Repair.  —  See  notes  4,  5,  6. 
Construction  with  Regard  to  Condition  of  Premises  at  Time  of  Letting.  —  See 

Premises  Destroyed  by  Fire  or  Other  Casualty.  —  See  note  I. 


note  8. 

999. 

(e)  Notice  of  Need  of  Repairs  and 

Term.  —  See  note  9. 

in  a  lease  suspending  the  tenant's  liability  for 
rent  in  case  the  premises  become  untenantable 
does  not  impose  an  obligation  upon  the  landlord 
to  rebuild  in  case  of  the  total  destruction  of 
the  building.    Gavan  v.  Norcross,  117  Ga.  356. 

226.  8.  Reservation  of  Right  to  Enter  to  Re- 
pair.—  Gavan  v.  Norcross,  117  Ga.  356. 

9.  Agreement  for  Specific  Repairs  by  Tenant.  — 
Thomas  v.  Conrad,  114  Ky.  841;  Castagnette 
Nicchia,  76  N.  Y.  App.  Div.  371;  Olmstead 
v.  Tennessee  Fixture,  etc.,  Co.,  1  Term.  Ch.  App. 
653;  Arbcnz  v.  Exley,  52  W.  Va.  476,  citing  18 
Am.  anij  Eng.  Encvc.  of  Law  (2d  ed.)  226. 

An  agreement  by  the  tenant  "  to  do  all  inside 
repairs  after  the  house  is  put  in  order  "  does 
not  require  the  lessor  to  make  repairs  necessary 
10  put  the  house  in  order.  Frey  v.  Zabinski.  10 
Kulp  (Pa.)  36. 

227.  1.  Exempting  Tenant  from  Duty  to  Re- 
pair. —  Whitehead  v.  Comstock,  25  R.  I.  423. 

3.  Making  Gratuitous  Repairs.  —  Finnigan 
v.  Biehl.  (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 
735.  reversing  (N.  Y.  City  Ct.  Gen.  T.)  61  N. 
Y.  Supp.  1 1 16;  Watson  v.  Almirall,  61  N.  Y. 
App:  Div.  429  ;  Whitehead  v.  Comstock,  25  R. 
I.  423- 

4.  Subsequent  Promise  to  Repair  Nudum  Pactum 

—  Alabama.  —  Morningstar  v.   Querens,  (Ala. 
1S<>4)  37  So.  Rep.  825. 

Illinois.  —  Quinn  v.  Crowe,  88  111.  App.  191  ; 
Watson  v.  Moulton,  100  111.  App.  560;  Borggard 
v.  Gale,  107  111.  App.  128,  affirmed  205  111.  511  ; 
Fowler  Cycle  Works  v.  Fraser,  110  111.  App. 
126. 

Indiana.  —  Roehrs  v.  Timmons,  28  Ind.  App. 

578. 

Kentucky.- — ■  Altsheler  v.  Conrad,  (Ky.  1904) 
82  S.  W.  Rep.  257. 

Maine. — -Bennett  v.  Sullivan,  (Me.  1905)  60 
Atl.  Rep.  S86. 

Michigan.  —  Rhoades  v.  Seidel,  (Mich.  1905) 
102  N.  W.  Rep.  1025. 

New  York.  —  Hall  v.  Beston,  165  N.  Y.  632, 
affirming  26  N.  Y.  App.  Div.  105  ;  Sherlock  v. 
Rnshmore,  99  N.  Y.  App.  Div.  598. 

Oklahoma.  —  Tucker  v.  Bennett,  (Okla.  1905) 
81  Pac.  Rep.  423,  citing  18  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  227. 

Where  the  premises  demised  were  destroyed 
by  fire  the  agreement  of  the  landlord  to  make 
certain  repairs  in  consideration  of  the  tenant 
making  other  repairs  is  sunported  by  a  certain 
consideration  and  binding  upon  the  landlord. 
Frey  v.  Vignier,  145  Cal.  251. 

An  Agreement  to  Repair  in  Consideration  of  the 
Lessee  Remaining  in  Possession  is  binding  on  the 
lessor.  Neglia  v.  Lielouka,  (Supm.  Ct.  App.  T.) 
32  Misc.  (N.  Y.)  707 ;  Beakes  v.  Holzman, 
(Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.)  384,  fol- 


Time  of  Making  Them  —  66.  Repairs  During 

lowing  Rauth  v.  Davenport,  60  Hun  (N.  Y.) 
70;  Bronner  v.  Walter,  15  N.  Y.  App.  Div.  295. 

Monthly  Tenancy.  —  In  case  of  monthly  ten- 
ancy an  agreement  on  the  part  of  the  landlord 
to  repair,  made  after  the  commencement  of  the 
tenancy,  in  consideration  of  the  lessee's  remain- 
ing in  possession,  is  binding  upon  the  lessor. 
Ehinger  v.  Bahl,  208  Pa.  St.  250. 

228.  1.  Agreement  to  Pay  for  Repairs.  — 
Trathen  v.  Kipp,  15  Colo.  App.  426;  Pierce  v. 
Hedden,  105  La.  294;  Everson  v.  Heffernan, 
59  N.  Y.  App.  Div.  533. 

Consummation  of  Agreement. — Everson  v.  Hef- 
fernan, 59  N.  Y.  App.  Div.  533. 

A  Parol  Contract,  when  the  cost  exceeds  fifty 
dollars,  is  not  provable.  Caron  v.  Gaudet,  6 
Quebec  Pr.  23. 

4.  Bennett  v.  Sullivan,  (Me.  1905)  60  Atl. 
Rep.  886. 

Where  the  tenant  before  the  renewal  of  a 
lease  of  the  premises  of  which  the  tenant  had 
been  in  occupation  for  about  ten  years  objected 
to  the  condition  of  the  banisters  of  the  porches, 
but  made  no  objection  to  the  condition  of  the 
floors  of  the  porches,  the  agreement  of  the  land- 
lord to  fix  the  porch  was  restricted  to  fixing 
the  banisters.  Roberts  v.  Cottey,  100  Mo.  App. 
500. 

Where  in  the  case  of  a  lease  for  a  month  the 
landlord  agrees  to  put  the  premises  in  repair 
and  fails  to  do  so,  his  liability  is  restricted 
solely  to  a  failure  to  repair  for  the  term  of  the 
lease,  and  he  incurs  no  liability  by  reason  of  his 
failure  to  repair  as  regards  the  subsequent 
periods  due  to  the  holding  over  of  the  tenant. 
Frederick  v.  Daniels,  74  Conn.  710. 

5.  A  general  covenant  on  the  part  of  the  land- 
lord to  put  the  premises  into  a  habitable  condi- 
tion and  make  the  same  ready  for  occupancy  by 
a  certain  time,  qualified  by  the  following 
phrase,  "  Meaning  and  intending  hereby  that 
the  boards  covering  the  windows  and  doors  of 
the  dwelling-house  shall  be  removed  by  the  said 
party  of  the  first  part,  the  fixtures  connected 
with  the  plumbing,  and  the  dwelling-house  put 
in  condition  for  occupancy,"  merely  requires 
the  landlord  to  make  the  specific  repairs  speci- 
fied in  such  phrase.   Rubens  v.  Hill,  213  111.  528. 

6.  Exterior  Repairs.  —  May  v.  Ennis,  78  N. 
Y.  App.  Div.  552. 

8.  Covenant  Construed  with  Reference  to  Purpose 
of  Lease. —  Piper  v.  Fletcher,  115  Iowa  263. 

229.  1.  Duty  to  Rebuild  in  Case  of  Destruc- 
tion. —  See  Gavan  v.  Norcrpss,  117  Ga.  356. 

A  Covenant  to  Keep  the  Roof  in  Repair  does  not 
require  the  landlord  to  rebuild  in  case  of  the 
destruction  of  the  building.  Arbenz  v.  Exley.  52 
W.  Va.  476. 

9.  Notice  of  Need  of  Repairs. — Channel  v.  Mer- 
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230.  Actual  Knowledge  of  Need  of  Repairs.  —  See  note  I . 
Reasonable  Tim«  After  Notice.  —  See  note  2. 

(f)  Tenant's  Acceptance  of  Possession  Without  Objection  —  Effect  on  Corenant  to 
Put  in  Repair.  —  See  note  4. 

(g)  Effect  of  Failure  to  Repair  on  Liability  of  Tenant  for  Rent  —  The  Landlord's 
xeneral  Covenant  to  Keep  the  Premises  in  Repair. —  See  note  5- 

23 1 .  (h)  Remedies  for  Breach  of  Agreement  to  Repair  —  aa.  In  General.  —  See 
notes  6,  7. 

233. 

233. 

note  1. 

note  6. 

bb.  Loss  from  Inability  to  Sublet  —  If,  However,  the  Premises  Were  Let  for  the 
Purpose  of  Being  Sublet  by  the  Tenant.  —  See  note  8. 

234.    cc.  Injuries  to  Property  of  Tenant.  - — •  See  note  I. 
Contributory  Negligence.  —  See  note  3. 
dd.  Loss  of  Profits  of  Business.  —  See  note  5. 
cc.  Personal  Injuries  to  Tenant.  —  See  note  7. 


bb.  Abandoning  Premises.  —  See  notes  9,  IO. 
See  note  2. 

cc.  Repairs  by  Tenant  at  Cost  of  Landlord.  —  See  note  5- 
(i)  By  and  Against  Whom  Landlord's  Agreement  to  Repair  Enforceable. 


(k)  Damages  for  Breach  of  Agreement  to  Repair 


See 

aa.  General  Rule.  —  See 


rifield,  106  111.  App.  246,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  229,  reversed  on 
other  grounds  206  111.  278  ;  Thompson  v.  Clem- 
ens, 96  Md.  196,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  229;  Galvin  v.  Beals,  187  Mass. 
250;  Cummings  v.  Ayer,  (Mass.  1905)  74  N.  E. 
Rep.  336;  Forrest  v.  Buchanan,  203  Pa.  St.  454. 
See  also  Sternberg  v.  Burke,  (Supm.  Ct.  App. 
T.)  84  N.  Y.  Supp.  862. 

23©.  1.  Actual  Knowledge  of  Need  of  Repairs. 
—  See  Lovejoy  v.  Townsend,  25  Tex.  Civ.  App. 
385- 

2.  Reasonable  Time  After  Notice  for  Making 
Repairs.  —  Thompson  v.  Clemens,  96  Md.  196, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  230  ;  Forrest  v.  Buchanan,  203  Pa.  St.  454. 

4.  Piper  v.  Fletcher,  115  Iowa  263. 

5.  Failure  to  Repair  Does  Not  Forfeit  Rent.  — 
Arbenz  v.  F.xley,  52  W.  Va.  476,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  230. 

231.  6.   Piper  v.  Fletcher,  115  Iowa  263. 

7.  Action  of  Tort  for  Failure  to  Repair  Not 
Maintainable.  —  Hirsch  v.  Olmesdahl,  (Supm. 
Ct.  App.  T.)  38  Misc.  (N.  Y.)  757;  Spero  v. 
Levy,  (Supm.  Ct.  App.  T.)  43  Misc.  (N.  Y.)  24; 
Stelz  v.  Van  Dusen,  93  N.  Y.  App.  Div.  358; 
Boden  v.  Scholtz,  101  N.  Y.  App.  Div.  1  ;  Davis 
v.  Smith,  26  R.  I.  129,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  231.  See,  however, 
Thompson  -'.  Clemens,  96  Md.  196. 

9.  Abandoning  Possession.  —  Johns  v.  Eichel- 
berger,  109  111.  App.  35;  Piper  v.  Fletcher,  115 
Iowa  263;  Thompson  v.  Clemens,  96  Md.  196; 
Spero  v.  Levy,  (Supm.  Ct.  App.  T.)  43  Misc. 
(N.  Y.)  24. 

Resiliation  of  Lease.  —  Cote  v.  Cantin,  21 
Quebec  Super.  Ct.  432. 

10.  Need  of  Repairs  Not  Rendering  Premises 
Untenantable.  —  Todd  v.  Bowie,  Sc.  Ct.  of  Sess. 
4  F.  435  (failure  to  repair  fences)  ;  Arbenz  v. 
Exlcy,  52  W.  Va.  476,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  231. 

232.  2.  Acorn  v.  Hill,  34  Nova  Scotia  308. 
p\  R>ght  of  Tenant  to  Repair  at  Cost  of  Landlord. 


■ — Piper  v.  Fletcher,  115  Iowa  263;  Thompson 
v.  Clemens,  96  Md.  196;  Spero  v.  Levy,  (Supm. 
Ct.  App.  T.)  43  Misc.  (N.  Y.)  24;  Beakes  v. 
Holzman,  (Supm.  Ct.  App.  T.)  47  Misc.  (N. 
Y.)  384. 

The  fact  that  the  landlord  has  assigned  the 
rents  separate  from  the  reversion  is  immate- 
rial. Hamaker  v.  Manheim  Light,  etc.,  Co.,  25 
Pa.  Super.  Co.,  484. 

233.  1.  Covenant  to  Repair  —  Burden  Passes 
to  Grantee  of  Reversion. —  Piper  v.  Fletcher, 
115  Iowa  263. 

6.  Difference  in  Rental  Values.  —  Godfrey  v. 
India  Wharf  Brewing  Co.,  87  N.  Y.  App.  Div. 
123;  Saffer  v.  Levy,  (Supm.  Ct.  App.  T.)  88 
N.  Y.  Supp.  144;  Beakes  v.  Holzman,  (Supm. 
Ct.  App.  T.)  47  Misc.  (N.  Y.)  384. 

8.  Lease  of  Hotel  or  Boarding  House.  — 
Daly  v.  Piza,  (Supm.  Ct.  App.  T.)  45  Misc.  (N. 
Y.)  608,  following  Hexter  v.  Knox,  63  N.  Y. 
561. 

234.  1.  Injuries   to   Tenant's   Property.  — 

Ehir.ger  v.  Bahl,  208  Pa.  St.  250;  Lovejoy  v. 
To  wnsend,  25  Tex.  Civ.  App.  385.  See,  how- 
ever, Huber  v.  Ryan,  57  N.  Y.  App.  Div.  34. 

3.  Negligent  Exposure  of  Property  to  Injury. — 
Huber  v.  Ryan,  57  N.  Y.  App.  Div.  34;  Klaus- 
ner  v.  Herter,  (N.  Y.  City  Ct.  Gen.  T.)  36  Misc. 
(N.  Y.)  869;  Hirsch  v.  Olmesdahl,  (Supm.  Ct. 
App.  T.)  38  Misc.  (N.  Y.)  757  ;  M.irgolius  v. 
Muldberg,  (Supm.  Ct.  App.  T.)  88  N.  Y.  Supp. 
1048.  Compare  Mason  v.  Howes,  122  Mich. 
329- 

6,  Loss  of  Profits.  —  Godfrey  V.  India  Wharf 
Brewing  Co.,  87  N.  Y.  App.  Div.  123  ;  Saffer  v. 
Levy,  (Supm.  Ct.  App.  T.I  88  N.  Y.  Supp.  144; 
Fhinger  v.  Bahl,  208  Pa.  St.  250. 

7.  Personal  Injuries  to  Tenant. —  Hedekin  v. 
Gillespie,  33  Ind.  App.  650;  Shackford  v.  Coffin, 
95  Me.  69;  Thompson  v.  Clemens,  96  Md.  196, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  234;  Folsom  v.  Parker,  (Supm.  Ct.  Tr.  T.) 
31  Misc.  (N.  Y.)  348:  Kennedy  v.  Fay,  (Supm. 
Ct.  App.  T.)  31  Misc.  (N.  Y.)  776;  Dood  v. 
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ff.  Duty  of  Tenant  to  Repair  to  Avoid  Injury.  — See  notes  4,  7. 

(8)  Statutory  Obligation  to  Repair  —  In  General.  —  See  note  9. 
See  note  I. 

(9)  Negligence  of  Landlord  in  Making  Repairs  —  (a)  In  General. 

See  note  2. 

'i'.M .     Repain  Without  Authority.  —  See  note  2. 

(b)  Repairs  Gratuitously  Undertaken.  —  See  note  3. 


Rothschild,  (Supm.  Ct.  App.  T.)  31  Misc.  (N. 
Y.)  721  ;  Goiob  v.  Pasinsky,  72  N.  Y.  App.  Div. 
176;  Frank  v.  Mandel,  76  N.  Y.  App.  Div.  413; 
Spero  v.  Levy,  (Supm.  Ct.  App.  T.)  43  Misc. 
(N.  Y.)  24:  Stelz  v.  Van  Dusen,  93  N.  Y.  App. 
Div.  358;  Rushes  v.  Ginsberg,  99  N.  Y.  App. 
Div.  417.  See,  however,  Stillwell  v.  South 
Louisville  Land  Co.,  (Ky.  1900)  58  S.  W.  Rep. 
696  (death  of  child  of  tenant). 

Damages  for  Injury  to  Health  from  want  of 
obvious  repairs  aie  not  recoverable.  Hanson  v. 
Cruse,  155  hid.  176. 

235.  2.  Contributory  Negligence  of  Tenant. 
—  Shackford  v.  Coffin,  95  Me.  69  ;  Thompson  v. 
Clemens,  96  Md.  196  (remaining  on  premises 
after  knowledge  of  defective  condition). 

4.  Duty  of  Tenant  to  Repair  to  Avoid  Injury.  — 
Beakes  v.  Holzman,  (Supm.  Ct.  App.  T.)  47 
Misc.  (N.  Y.)  384. 

7.  The  tenant  is  under  no  duty  to  make  the 
repairs  when  the  landlord  forbids  him  to  do 
so.    Park  v.  Ensign,  10  Kan.  App.  173. 

9.  Pierce  v.  Hedden,  105  La.  294. 

Georgia  —  Liability  of  Landlord  Based  on 
Negligence.  —  Gavan  v.  Norcross,  117  Ga.  356 
(roof  destroyed  by  fire,  landlord  is  entitled  to 
reasonable  time  to  repair). 

Landlord  Must  Have  Notice  of  Need  of  Re- 
pairs.—  Stack  v.  Harris,  111  Ga.  149;  Ocean 
Steamship  Co.  v.  Hamilton,  112  Ga.  901. 

Duty  to  Examine  for  Needed  Repairs. — 
Where  the  tenant  is  in  the  exclusive  possession 
and  control  of  the  rented  premises,  the  land- 
lord is  under  no  duty  to  examine  them  with  a 
view  to  ascertaining  whether  or  not  repairs  are 
needed,  unless  requested  so  to  do.  Ocean 
Steamship  Co.  v.  Hamilton,  112  Ga.  901. 

Extraordinary  Patent  Defects.  —  Aikin  v. 
Perry,  119  Ga.  263,  following  Driver  v.  Max- 
well, 56  Ga.  11;  White  v.  Montgomery,  58  Ga. 
204. 

Building  Totally  Destroyed,  Landlord  Need 
Not  Rebuild.  —  Gavan  7'.  Norcross,  117  Ga.  356. 

Landlord  with  Notice  Liable  for  Personal 
Injuries  to  Tenant.  —  Stack  v.  Harris,  in  Ga. 
149. 

Contributory  Negligence  of  Tenant.  —  Stack 
v.  Harris,  in  Ga.  149;  Gavan  v.  Norcross,  117 
Ga.  356. 

Duty  of  Tenant  to  Use  Diligence  to  Lessen 
Injury.  —  Aikin  v.  Perry,  119  Ga.  263. 

Liability  of  Assignee  of  Reversion.  —  Aikin 
v.  Perry,  119  Ga.  26-?. 

Louisiana  —  Building  Destroyed  —  Landlord 
Need  Not  Rebuild.  —  Jackson  v.  Doll,  109  La. 
230. 

Landlord  Liable  for  Personal  Injuries  to 
Tenant  or  His  Family.  —  Schoppel  v.  Daly,  112 
La.  201. 

Montana.  —  The  Montana  statute  (Civ.  Code. 
5§  .2620-2621)  providing  that  where  a  building 


leased  is  intended  for  the  use  and  occupation 
of  human  beings  the  lessor  must,  in  the  absence 
of  an  agreement  to  the  contrary,  put  it  in  a 
condition  lit  lor  occupation  and  must  repair  all 
dilapidations,  etc.,  applies  to  property  used  for 
dwelling-house  purposes,  and  is  not  applicable 
to  business  property.  Landt  v.  Schneider,  31 
Mont.  15. 

North  Dakota  —  The  Tenant  Cannot  Recoup 
Damages.  — Torreson  v.  Walla,  11  N.  Dak.  481. 

Making  Seiver  Connection  is  not  required  by 
North  Dakota  statute  requiring  landlord  to 
make  repairs  and  remedy  all  dilapidations  and 
deteriorations.  Torreson  v.  Walla,  11  N.  Dak. 
481. 

Oklahoma.  —  The  Oklahoma  statute  (Wilson's 
Rev.  &  Annot.  Stat.  1903,  §  863)  providing  that 
the  lessee  of  a  building  "  intended  for  the  occu- 
pation of  human  beings  "  must,  in  the  absence 
of  any  agreement  to  the  contrary,  put  the 
building  in  a  "  condition  fit  for  such  occupation, 
and  repair  all  subsequent  dilapidations,"  etc., 
does  not  apply  to  a  lease  of  the  second  story 
of  a  store  building  which  is  intended  to  be  used 
by  the  lessee  for  printing  and  publishing  a 
newspaper.  Tucker  v.  Bennett,  (Okla.  1905)  81 
Pac.  Rep.  423. 

Quebec.  —  Ligget  v.  Viau,  14  Quebec  Super. 
Ct.  396,  18  Quebec  Super.  Ct.  201  ;  Cantin  v. 
Belleau,  15  Quebec  Super.  Ct.  286;  Pelletier  v. 
Boyce,  21  Quebec  Super.  Ct.  513;  Cartier  v. 
Durocher,  22  Quebec  Super.  Ct.  255. 

Landlord's  Knowledge  of  Defects.  —  The  fact 
that  the  landlord  had  no  knowledge  of  the  de- 
fective condition  of  the  premises  does  not  as  a 
matter  of  law  relieve  him  from  liability.  He 
must  inspect  the  premises  from  time  to  time  to 
see  if  gross  reparations  are  required.  The 
lessee  is  not  required  to  acquire  knowledge  of 
need  of  such  repairs,  and  notify  the  lessor 
thereof.  Troude  v.  Meldrum.  21  Quebec  Super. 
Ct.  75.  See  also  Vineberg  v.  Foster,  24  Quebec 
Super.  Ct.  258. 

236.  1.  Tenant  May  Vacate  for  Want  of  Re- 
pair. —  Thomas  V.  Conrad,  114  Ky.  841  ;  Camp- 
bell v.  Luck,  25  Ohio  Cir.  Ct.  356. 

2.  Negligence  of  Landlord  in  Making  Repairs. 
—  Aldag  v.  Ott,  28  Ind.  App.  542 ;  Rice  v.  Whit- 
ley, 115  Iowa  748:  Holmes  v.  Feist.  (N.  Y.  City 
Ct.  Gen.  T.)  33  Misc.  (N.  Y.)  808;  Collier  v. 
Collins,  58  N.  Y.  App.  Div.  550,  reversed  172 
N.  Y.  00  on  other  grounds:  Holmes  v.  Feist, 
(Supm.  Ct.  App.  T.)  35  .Misc.  (N.  Y.)  863, 
affirming  (Supm.  Ct.  Anp.  T.)  33  Misc.  (N.  Y.) 
808  ;  Blumenthal  v.  Prescott,  70  N.  Y.  App.  Div. 
560. 

237.  2.  Nahm  v.  Register  Newspaper  Co., 
(Ky.  190s)  87  S.  W.  Rep.  206. 

3.  Repairs  Gratuitously  Undertaken.  —  Aldag 

v.  Ott,  28  Ind.  App.  542 ;  Mann  v.  Fuller,  63 
Kan.  664 ;   Peerless  Mfg.  Co.  v.  Bagley,  126 
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note  4. 
23  a. 


(c)  Negligence   of  Independent   Contractor  —  Landlord  Not   Responsible.  —  See 


Landlord  Responsible.  —  See  note  I. 

b.  To  Third  Persons  —  (1)  Ln  General.  —  See  notes  4,  5. 
239.    See  notes  1,  2,  3. 

(2)  Dangerous  Condition  of  Premises  Existing  at  Tims  of  Letting — 
(a)  General  Rule.  —  See  note  6. 


Mich.  225,  86  Am.  St.  Rep.  537 ;  Rhoades  v. 
Seidel,  (Mich.  1905)  102  N.  \V.  Rep.  1025. 
See,  however,  Phelan  v.  Firzpatrick,  188  Mass. 
237. 

237.  4.  Landlord  Must  Not  Be  Negligent 
Personally. — Campbell  v.  Porter,  46  N.  Y.  App. 
Div.  628  ;  Boss  v.  Jarmulowsky,  81  N.  Y.  App. 
Div.  577- 

238.  1.  Nahm  v.  Register  Newspaper  Co., 
(Ky.  1905)  87  S.  W.  Rep.  296;  Peerless  Mfg. 
Co.  v,  Baglcy,  126  Mich.  225  (landlord  agreeing 
to  make  improvements  was  held  liable  for  negli- 
gence of  contract).  See  also  Blumenthal  v. 
Prescott,.7o  N.  Y.  App.  Div.  560. 

4.  Injuries  to  Third  Persons.  —  Hull  v.  Sher- 
rod,  97  III.  App.  298.  Compare  Helbig  v. 
Slaughter,  95  111.  App.  623. 

5.  Liability  to  Persons  on  Premises  at  Invitation 
of  Tenant  —  United  States.  —  Schwalbach  v. 
Shinkle,  etc.,  Co.,  97  Fed.  Rep.  483  ;  Dyer  v. 
Robinson,  110  Fed.  Rep.  99. 

Illinois.  —  Borggard  v.  Gale,  107  111.  App. 
128,  affirmed  205  III.  511. 

Indian  Territory.  —  De  Graffenried  v.  Wal- 
lace, 2  Indian  Ter.  657. 

Iowa.  —  Burner  v.  Higman,  etc.,  Co.,  127 
Iowa  580. 

Kansas.  —  De  Tarr  v.  Ferd.  Heim  Brewing 
Co.,  62  Kan.  188. 

Kentucky.  —  King  v.  Creekmore,  (Ky.  1903) 
77  S.  W.  Rep.  689  ;  Lovitt  v.  Creekmore,  (Ky. 
1904)  80  S.  W.  Rep.  1 184. 

Maryland.  —  Smith  v.  State,  92  Md.  518. 

Massachusetts.  —  Roche  v.  Sawyer,  176  Mass. 
71  ;  O'Malley  v.  Twenty-Five  Associates,  178 
Mass.  55s;  Jordan  v.  Sullivan,  181  Mass.  348; 
Phelan  v.  Fitzpatrick,  188  Mass.  237;  Cum- 
mings  v.  Aver,  (Mass.  1905)  7(  N.  E  Rep.  336 

Michigan.  —  Brady  v.  Klein,  133  Mich.  422. 

Missouri.  —  Mayer  v.  Schrumpf ,  1  1 1  Mo. 
App.  54. 

New  Hampshire.  —  Towne  v.  Thompson,  68 
N.  H.  317. 

New  York.  —  Dood  v.  Rothschild,  (Supm.  Ct. 
App.  T.)  31  Misc.  (N.  Y.)  721  ;  Frank  v.  Man- 
del,  76  N.  Y.  App.  Div.  413;  Leaux  v.  New 
York,  87  N.  Y.  App.  Div.  398:  Hirschfield  v. 
Alsberg,  (Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.) 
141. 

Washington.  —  Ward  v.  Hinkleman,  37 
Wash.  375,  quoting  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  238. 

Canada.  —  Marshall  v.  Industrial  Exhibition 
Assoc.,  1  Ont.  L.  Rep.  319. 

See  also  McKee  v.  McCardell,  22  R.  I.  71. 
See,  however,  May  v.  Fnnis,  78  N.  Y.  App.  Div. 
552:  Patterson  v.  Jos.  Schlitz  Brewing  Co.,  t6 
S.  Dak.  33  :  Waterhouse  v.  Jos.  Schlitz  Brewing 
Co.,  16  S.  Dak.  502. 

The  Rule  Applies  Where  a  Part  of  a  Building 
Is  Leased  in  so  far  as  regards  injuries  from  the 
defective  condition  nf  the  part  leased.  West 
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111. 


210, 


Chicago  Masonic  Assoc.  v.  Cohn,  192 
85  Am.  St.  Rep.  327. 

Sham  Lease.  —  Where  the  lease  is  merely  a 
sham,  the  lessee  being  in  fact  the  agent  of  the 
lessor,  the  lessor  may  be  held  liable  for  in- 
juries to  third  persons  due  to  the  defective 
condition  of  the  premises.  Oriental  Invest.  Co. 
v.  Barclay,  25  Tex.  Civ.  App.  543. 

239.  1.  Building  to  Be  Used  for  Public  Pur- 
poses. —  Dyer  v.  Robinson,  110  Fed.  Rep.  99. 

2.  Unsafe  Condition  of  Premises  for  Purposes  Let. 
—  See  May  v.  Ennis,  78  N.  Y.  App.  Div.  552 
(lease  of  hotel  —  defective  porches);  Ward  v. 
Hinkleman,  37  Wash.  375,  quoting  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  239. 

3.  Premises  Let  for  Public  Entertainment.  — 
Fox  v.  Buffalo  Park,  163  N.  Y.  559.  See  also 
Smith  v.  State,  92  Md.  518. 

Lease  of  Public  Toboggan  Slide.  —  So  also 
where  the  owner  of  a  toboggan  slide  to  be  used 
by  the  public  leases  the  same,  he  remains  liable 
for  injuries  to  third  persons  caused  by  the 
improper  construction  of  the  toboggan  slide. 
Barrett  v.  Lake  Ontario  Beach  Imp.  Co.,  174 
N.  Y.  310. 

The  lessor  of  a  building  to  be  used  for  public 
entertainment  is  not  liable  for  injuries  to  per- 
sons attending  the  entertainment,  caused  by 
the  defective  construction  of  the  building,  if 
the  defects  were  not  discoverable  by  inspection, 
and  were  unknown  to  the  lessor.  Eckman  v. 
Atlantic  Lodge,  68  N.  J.  L.  10. 

6.  Condition  of  Premises  at  Time  of  Letting 
Dangerous  to  Third  Persons — United  States. — ■ 
Schwalbach  v.  Shinkle,  etc.,  Co.,  97  Fed.  Rep. 
483;  Dyer  v.  Robinson,  no  Fed.  Rep.  99. 

Illinois.  —  West  Chicago  Masonic  Assoc.  v. 
Cahn,  192  111.  210,  85  Am.  St.  Rep.  327,  revers- 
ing 94  111.  App.  333. 

Maine.  —  Carrigan  v.  Stillwell,  97  Me.  247. 

Maryland.  —  Smith  v.  State,  92  Md.  518. 

Minnesota.  —  Lsham  v.  Broderick,  89  Minn. 
397- 

Missouri.  —  Stoetzele  v.  Swearingen,  90  Mo. 
App.  588. 

South  Dakota.  —  Waterhouse  v.  Joseph 
Schlitz  Brewing  Co.,  16  S.  Dak  592,  12  S.  Dak. 
397 ;  Patterson  v.  Joseph  Schlitz  Brewing  Co., 
16  S.  Dak.  33 

In  Donk  Bros.  Coal,  etc.,  Co.  v.  Leavitt,  109 
111.  App.  385,  a  landlord  leasing  premises  on 
which  at  the  lime  of  letting  there  was  a  cistern 
in  a  dangerous  condition  was  held  liable  for 
the  death  of  a  child  who  went  on  the  premises, 
fell  into  the  cistern  and  was  drowned. 

This  rule  does  not,  however,  impose  any 
liability  on  the  landlord  for  injuries  to  mem- 
bers of  the  lessee's  family  from  defects  exist- 
ing at  the  time  of  the  letting  which  are  not  in 
the  nature  of  a  public  nuisance,  such  as  a  hole 
in  the  flooring  of  a  building.  Borggard  v.  Gale, 
107  III.  App.  128.  affirmed  205  III.  511. 
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Dofective  Sidewalks.  —  See  note  8. 

Leaders  of  House  Discharging  Water  on  Sidewalk.  —  See  note  I . 
\b)  Agreement  of  Tenant  to  Repair.  —  See  note  4. 

y)  Dangerous  Condition  of  Premises  Arising  After  Letting.  —  See 


Defective  Sidewalks.  —  See  note  2. 
Defective  Building  or  Structures  Overhanging  Public  Highway.  —  See  note  3. 
Fall  of  Accumulations  of  Ice  or  Snow  from  Roof.  —  See  note  4. 
(4)  Effect  of  Agreement  of  Landlord  to  Repair.  —  See  notes  6,  7. 
949.    (7)  Under  Statutory  Obligation  to  Repair.  —  See  note  7. 

(8)  Burden  of  Proof  as  to  When  Premises  Became  Dangerous. 

See  note  8. 

943.    (9)  Liability  of  Landlord  for  Acts  of  Tenant- 
note  1, 

(b)  Misuse  of  Premises  by  Tenant.  —  See  notes  3,  4. 

(c)  Nuisances  ■ — aa.  Nuisance  Created  by  Tenant.  —  See  note  5. 


•  (a)  In  General.  —  See 


Defective  Eaves  Overhanging  Sidewalk. — Keeler 

V.  Lederer  Realty  Corp.,  26  R.  I.  524,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  531. 

2519.  8.  Defective  Sidewalks.  —  Collier  v. 
Hyatt,  110  Ga.  317;  Stoetzele  v.  Swearingen,  90 
Mo.  App.  588 ;  Brogan  v.  Hanan,  55  N.  Y.  App. 
Div.  92:  Spaine  v.  Stiner,  168  N.  Y.  666,  affirm- 
ing 51  N.  Y.  App.  Div.  481;  Matthews  v.  New 
York,  78  N.  Y.  App.  Div.  422;  Kirchner  v. 
Smith,  207  Pa.  St.  4.31. 

240.  1.  Isham  v.  Broderick,  89  Minn.  397. 

4.  Isham  v.  Broderick,  89  Minn.  397  ;  Keeler 
v.  Lederer  Realty  Corp.,  26  R.  I.  524. 

5.  Premises  Becoming  Dangerous  After  Letting. 
—  Hull  v.  Sherrod,  97  111.  App.  298  ;  Munroe  v. 
Carlisle.  176  Mass.  199;  Walter  v.  Dennehy,  93 
Mo.  App.  7  ;  Leaux  v.  New  York,  87  N.  Y.  App. 
Div.  398;  Fiolich  v.  Cranker,  ix  Ohio  Cir.  Dec. 
592 ;  Keeler  v.  Lederer  Realty  Corp.,  26  R.  I. 
524;  Ward  v.  Hinkleman,  37  Wash.  375,  quoting 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
240. 

241.  2.  Sidewalk.  —  West  Chicago  Masonic 
Assoc.  v.  Cohn,  192  111.  210,  85  Am.  St.  Rep. 
327,  reversing  94  111.  App.  333  ;  Fehlhauer  v.  St. 
Louis,  178  Mo.  635;  Finnigan  v.  Biehl,  (Supm. 
Ct.  App.  T.)  30  Misc.  (N.  Y.)  735,  reversing 
(N.  Y.  City  Ct.  Gen.  T.)  61  N.  Y.  Supp.  n  16; 
Matthews  v.  New  York,  78  N.  Y.  App.  Div. 
422;  Duffin  v.  Dawson,  211  Pa.  St.  593. 

In  Memphis  v.  Miller,  78  Mo.  App.  67,  the 
landlord  was  held  liable  for  injuries  to  a  third 
person  caused  by  the  defective  condition  of  an 
excavation  in  the  sidewalk,  though  it  was  in 
proper  condition  at  the  time  of  the  letting. 
This  decision  was  based,  however,  on  the 
ground  that  the  excavation  was  of  itseK  a 
nuisance. 

3.  Fall  of  Building.  —  Munroe  v.  Carlisle,  176 

Mass.  199 ;  Uggla  v.  Brokaw,  77  N.  Y.  App. 

Div.  310. 

Gate  Constructed  by  Lessee  so  as  to  Overhang 

8idewalk.  —  Hull  v.  Sherrod,  97  III.  App.  298. 

4.  Fall  of  Snow  from  Roof.  —  Atwill  v.  Blatz, 

118  Wis.  226.  See.  however,  Jackson  v.  Vanier, 
18  Quebec  Super.  Ct.  244. 

6.  Agreement  of  Landlord  to  Repair. —  Brady  v. 

Klein,  133  Mich.  422:  Brogan  v.  Hanan,  55  N. 
Y.  App.  Div.  92 ;  Frank  v.  Mandel,  76  N.  Y. 
App.  Div.  413;  May  v.  Ennis,  78  N.  Y.  App. 
Div.  552;  Sherlock  v.  Rushmore,  gg  N.  Y.  App. 


Div.  598 ;  Kushes  v.  Ginsberg,  99  N.  Y.  App. 
Div.  417;  Davis  v.  Smith,  26  R.  I.  129  (per- 
sonal injuries  to  child  of  tenant). 

7,  Landlord  Agreeing  to  Keep  in  Repair  — 
Landlord  Responsible.  —  Schwandt  v.  Metzger 
Linseed  Oil  Co.,  93  111.  App.  365  (held  liable  to 
child  of  tenant)  ;  West  Chicago  Masonic  Assoc. 
v.  Cohn,  192  111.  210,  85  Am.  St.  Rep.  327, 
reversing  94  111.  App.  333. 

Failure  to  Heat  Building.  —  In  O'Donnell  v. 
Rosenthal,,  110  111.  App.  225,  where  the  land- 
lord leased  an  apartment  to  be  occupied  by  the 
lessee  and  his  family  as  a  residence,  and  cov- 
enanted to  furnish  heat,  he  was  held  liable  for 
the  death  of  a  child  of  the  lessee  caused  by  his 
failure  to  furnish  heat. 

242.  7.  See  Ocean  Steamship  Co.  v.  Ham- 
ilton, 112  Ga.  901  (servant  of  lessee). 

8.  Burden  of  Proof.  —  Munroe  v.  Carlisle,  176 
Mass.  199;  Ward  v.  Hinkleman,  37  Wash.  375, 
quoting  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  242. 

243.  1.  Landlord  Not  Liable  for  Negligent 
Acts  of  Tenant.  —  Rider  v.  Clark,  132  Cal.  382: 
Ault  Woodenware  Co.  v.  Baker,  26  Ind.  App. 
374;  De  Graffenried  v.  Wallace,  2  Indian  Ter. 
657:  Dood  v.  Rothschild,  (Supm.  Ct.  App.  T.) 
31  Misc.  (N.  Y.)  721;  Seminary  of  Foreign 
Missions  v.  Kieffer,  11  Quebec  K.  B.  173,  re- 
versing 14  Quebec  Super.  Ct.  325. 

3.  Misuse  of  Premises  by  Tenant.  —  Fehlhauer  v. 
St.  Louis,  178  Mo.  635;  Mayer  v.  Schrumpf, 
in  Mo.  App.  54;  Duffin  v.  Dawson,  211  Pa. 
St.  593;  Atwill  v.  Blatz.  118  Wis.  226. 

Where  the  lessor  in  an  oil  lease  reserved  no 
control  of  the  premises  or  right  to  direct  the 
manner  of  drilling,  etc.,  he  is  not  liable  to  the 
cwner  of  adjoining  property  to  which  oil  es- 
capes solely  through  the  negligence  of  the 
lessee.  Langabaugh  v.  Anderson,  68  Ohio  St. 
T.~  -• 

4.  Failure  to  Cover  Coal  Hole  in  Sidewalk.  — 

West  Chicago  Masonic  Assoc.  v.  Cohn,  192  111. 
210,  8s  Am.  St.  Rep.  327,  reversing  94  III.  App. 
333- 

5.  Nuisances  Created  by  Tenant  Without  Con- 
sent of  Landlord.  —  Gardner  v.  Rhodes.  1 1  1  Ga. 
929  (accumulation  of  ice  on  sidewalk)  :  Fehl- 
hauer v.  St.  Louis.  178  Mo.  635:  Roard  of 
Health  v.  Kastlack,  68  N.  J.  L.  585  :  Louisville, 
etc.,  Terminal  Co.  v,  Jacobs,  109  Tenn.  727, 
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244.  bb.  Nuisance  Existing  at  Time  of  Letting.  —  See  note  I. 

cc.  Nuisance  Contemplated  at  Time  of  Letting.  —  See  note  3. 
(iO)  Time  of  Letting —  Periodical  Leases.  —  See  note  5. 

245.  (11)  Part  of  Premises  Retained  under  Control  of  Landlord  —  (a)  In 
General. —  See  notes  1,  2. 

(b)  Appurtenances  Used  in  Common  by  Tenants.  —  See  notes  3,  4. 

246.  2.  Liability  of  Tenant  —  a.  To  Landlord  —  (1)  Implied  Obligation 
with  Regard  to  Repairs  and  Care  of  Demised  Property  —  (a)  in  Goneral.  —  See 
notes  1,  3. 

(c)  Destruction  of  or  Injury  to  Building  through  Negligence  of  Tenant.  —  See 


247. 

note  4. 

248. 

See  note  9. 


Burden  of  Proof  with  Regard  to  Negligence.  —  See  note  8. 
(2)  Agreement  of  Tenant  to  Repair  —  (a)  In  General.  —  See  note  2. 
(b)  Construction  of  and  Liabilities  on  Covenants  to  Repair  —  aa.  In  General.  — 


244.  1.  Nuisances  Existing  at  Time  of  Let- 
ting. —  Schwalbach  v.  Shinkle,  etc.,  Co.,  97 
Fed.  Rep.  4S3 ;  West  Chicago  Masonic  Assoc. 
v.  Colin,  192  111.  210,  85  Am.  St.  Rep.  327,  re- 
versing 94  111.  App.  333 ;  Smith  v.  State,  92 
Md.  518;  Isham  v.  Broderick,  89  Minn.  397; 
Leonard  v.  Gunther,  47  N.  Y.  App.  Div.  194; 
Holroyd  v.  Sheridan,  53  N.  Y.  App.  Div.  14, 
appeal  dis»iissed  166  N.  Y.  634;  Louisville,  etc., 
Terminal  Co.  v.  Jacobs,  109  Tenn.  727. 

3.  Leonard  v.  Gunther,  47  N.  Y.  App.  Div. 
194. 

5.  Periodical  Tenancies.  —  Hull  v.  Sherrod,  97 
111.  App.  298 ;  Ward  v.  Hinkleman,  37  Wash. 
375,  quoting  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  244.  See,  however,  Donk  Bros.  Coal, 
etc.,  Co.  v.  Leavitt,  109  111.  App.  385,  citing 
Borman  v.  Sandgren,  37  111.  App.  160. 

245.  1.  Landlord's  Responsibility  for  Part 
Retained.  —  Boyce  v.  Snow,  187  111.  181;  Hel- 
big  v.  Slaughter,  95  111.  App.  623.  Compare 
Dalin  v.  Worcester  Consol.  St.  R.  Co.,  (Mass. 
1905)  74  N.  L.  Rep.  597. 

Elevators. —  Rhoi'ius  v.  Johnson,  24  Ind.  App. 
401;  Burner  z.  Higman,  etc.,  Co.,  127  Iowa 
580;  Wright  v.  Perry,  188  Mass.  268;  Griffen 
v.  Manice,  166  N.  Y.  188,  reversing  47  N.  Y. 
App.  Div.  70;  Wagner  v.  Welling,  (Supm.  Ct. 
App.  T.)  84  N.  Y.  Supp.  979  ;  Bogendoerfer  v. 
Jacobs,  97  N.  Y.  App.  Div.  355,  following 
Grifhahn  v.  Kreizer,  62  N.  Y.  App.  Div.  413, 
affirmed  171  N.  Y.  661. 

The  liability  of  the  landlord  who  retains  con- 
trol of  and  operates  an  elevator  in  the  build- 
ing, for  injuries  to  an  employee  of  a  tenant, 
is  not  affected  by  provisions  in  the  lease  of 
which  the  employee  has  no  knowledge.  Springer 
v.  Ford,  88  111.  App.  529,  affirmed  189  111.  430, 
82  Am.  St.  Rep.  464. 

2.  Duty  to  Public.  —  Sturmwald  v.  Schreiber, 
69  N.  Y.  App.  Div.  476. 

Fall  of  Snow  Accumulating  on  Roof.  — •  Jackson 
v.  Vanier,  18  Quebec  Super.  Ct.  244. 

Negligent  Failure  of  Tenant  to  Guard  Coal  Hole 
in  Sidewalk,  control  of  which  was  retained  by 
landlord,  subjects  the  landlord  to  liability  to 
third  person  injured  thereby.  Anderson  v. 
Caulfield,  60  N.  Y.  App.  Div.  560. 

3.  Appurtenances  Used  in  Common  by  Tenants. 
—  Washington  Market  Co.  v.  Clagett,  19  App. 
Cas.  (D.  C.)  12  (obstructions  in  aisle  of  mar- 
ket) ;  Schwandt  v.  Metzger  Linseed  Oil  Co.,  93 


111.  App.  305  (held  liable  to  child  of  tenant); 
McGinley  v.  Alliance  Trust  Co.,  163  Mo.  257 
(family  of  tenant)  ;  Wessel  v.  Gerken,  (Supm. 
Ct.  App.  T.)  36  Misc.  (N.  Y.)  221. 

Elevator.  —  Weinberger  v.  Kratzenstein,  71 
N.  Y.  App.  Div.  155. 

Contributory  Negligence.  —  The  fact  that  the 
plaintiff  descended  the  stairs  in  the  dark  with- 
out lighting  the  gas,  knowing  that  the  carpet 
on  the  stairs  was  in  a  defective  condition, 
does  not,  as  a  matter  of  law,  show  contributory 
negligence  on  her  part.  Lee  v.  Ingraham,  106 
N.  Y.  App.  Div.  167,  following  Peil  v.  Rein- 
hart,  127  N.  Y.  381. 

4.  No  Duty  to  Light  Halls. — ■  Brancato  v.  Kors, 
(Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.)  776. 

246.  1.  Implied  Obligation  to  Repair.  — 
Smith  v.  Chappell,  25  Pa.  Super.  Ct.  81. 

3.  Smith  v.  Chappell,  25  Pa.  Super.  Ct.  8r. 

247.  4.  Negligent  Destruction  of  Buildings. 

—  Wilder  v.  Moffat,  (Supm.  Ct.  App.  T. )  33 
Misc.  (N.  Y.)  777;  Burland  v.  Munyon's 
Homeopathic  Home  Remedy  Co.,  14  Quebec 
Super.  Ct.  411. 

8.  Burden  of  Proof  with  Regard  to  Negligence 

—  Quebec. —  Ligget  v.  Viau,  14  Quebec  Super. 
Ct.  396,  18  Quebec  Super.  Ct.  201.  See,  how- 
ever, Ford  v.  Phillips,  21  Quebec  Super.  Ct.  1, 
22  Quebec  Super.  Ct.  296. 

248.  2.  Agreement  by  Tenant  to  Repair.  — 
Parker  v.  Brown  House  Co.,  117  Ga.  1013. 

9.  Duty  of  Tenant  to  Make  Repair  Ordered  by 
Building  Department.  —  Markbam  v.  David 
Stevenson  Brewing  Co.,  104  N.  Y.  App.  Div.  420. 

Tenant  Not  Required  to  Erect  Fire  Escapes. — 
Kalman  v.  Cox,  (Supm.  Ct.  App.  T.)  46  Misc. 
(N.  Y.)  589. 

General  Agreement  to  Repair  Followed  by  Speci- 
fications of  Repairs.  —  In  Richmond  Ice  Co.  v. 
Crystal  Ice  Co.,  99  Va.  239,  where  a  general 
covenant  by  the  lessee  "  to  keep  the  plant  and 
buildings  in  repair  during  the  term  of  this 
lease  "  was  followed  by  the  words,  which  were 
separated  from  it  only  by  a  semicolon,  "  That 
it  will  replace  at  its  own  expense  all  glass 
broken  during  its  tenancy;  that  any  damage 
caused  by  the  bursting  of  water  pipes,  from 
failure  to  turn  off  water  in  cold  weather,  will 
be  repaired  at  the  expense  of  the  lessee :  that 
it  will  leave  the  property  in  good  repair,"  it 
was  held  that  the  meaning  of  the  general  cove- 
nant was  restricted  by  the  more  specific  and 
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/•/<.  Accidental  Injuries  to  and  Destruction  of  Prkmises.  —  See  note  2. 
Deitructiou  of  Premises  —  Duty  to  Rebuild.       See  note  3. 
Causo  of  Destruction.       Sec  note  5- 

a.  State  ok  Repair  Required  —  (ad)  In  General.  —  See  note  7. 
(ee)  Repairs  as  Regards  Condi/ion  of  Premises  at  Time  of  Letting.  —  See  note  8. 
To  Keep  in  Repair.  —  See  note  2. 

dd.  Of  WhatThings  Repair  Required.  —  See  notes  9,  13. 
//.  Exceptions  Contained  in  Tenant's  Agreement  to  Repair.  —  See  note  7. 
Damages  by  Elements.  —  See  note  6. 

hh.  By  and  Against  Whom  Agreement  Enforceable  —  (ad)  Against  Whom  En- 
Assignee.  —  See  note  3. 
(bb)  By  Whom  Enforceable.  —  See  note  IO. 

Covenant  Broken  Before  Assignment  of  Reversion.  —  See  note  12. 
'■iiiii.     ii.  Damages — (aa)  Action  Brought  During  Continuance  of  Term  ■ — Cost  of  Repairs 
Made  by  Landlord.  — See  note  7. 

(bo)  Action  Brought  After  Expiration  of  Term.  —  See  note  9. 
5j»>7.     Loss  of  Use  of  Premises  During  Repair.  —  See  note  2. 

*2t>8.    b.  To  Third  Persons  —  (i)  In  General.  — See  notes  i,  2. 


950. 
93  I . 

959. 

wi. 
954. 

fore  cable  — 


particular  description  of  the  subject  to  which 
it  applied,  and  that,  therefore,  the  lessee  was 
not  required  to  rebuild  in  case  of  the  accidental 
destruction  of  the  buildings. 

249.  2.  Cause  of  Dilapidation  Immaterial.  — 
Barnhart  v.  Boyce,  102  111.  App.  172;  Ashby  v. 
Ashby,  59  N.  J.  Eq.  547. 

3.  Covenant  to  Repair  Requires  Rebuilding.  — 
I  iettysburg  Electric  R.  Co  v.  Electric  Light, 
etc.,  Co.,  200  Pa.  St.  372  ;  Richmond  Ice  Co.  v. 
Crystal  Ice  Co.,  99  Va.  239,  3  Va.  Sup.  Ct.  152. 
Compare  Ducker  v.  Del  Genovese,  93  N.  Y. 
App.  Div.  575- 

5.  Cause  of  Destruction  Immaterial.  —  See  Al- 
lan f>.  Fortier,  20  Quebec  Super.  Ct.  50. 

'250.  7.  Wear  and  Tear.  —  Wright  v.  Law- 
son,  68  J.  P.  34  ;  Street  v.  Central  Brewing  Co., 
101  N.  Y.  App.  Div.  3,  following  Ducker  v. 
Del  Genovese,  93  N.  Y.  App.  Div.  575. 

Where  a  lessee  covenants  to  keep  the  prem- 
ises in  the  same  condition  of  repair  as  at  the 
time  of  the  letting,  he  is  hound  to  keep  them  in 
such  condition  and  not  merely  lo  keep  them 
in  such  reasonable  repair  as  ordinarily  prudent 
persons  would.  Vincent  v.  Crane,  134  Mich. 
700. 

Covenant  to  Keep  from  Deterioration.  —  Barn- 
hart  v.  Boyce,  102  111.  App.  172. 

25 1 .  8.  Repairs  as  Regards  Condition  of 
Premises  at  Time  of  Letting.  —  Foss  v.  Stanton, 
76  Vt.  365. 

252.  2.  To  Keep  in  Good  or  Tenantable  Re- 
pair. —  Lehmaier  v.  Jones,  100  N.  Y.  App. 
Div.  498,  quoting  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  252.  See,  however.  Foss  v. 
Stanton,  76  Vt.  365. 

Covenant  to  Keep  Machinery  in  Good  Repair.  — 
Simkins  v.  Cordele  Compress  Co.,  1  r 3  Ga. 
1050. 

9  What  Things  to  Be  Repaired.  —  Levine  v. 
Baldwin,  87  N.  Y.  App.  Div.  iso;  Estey  v. 
Corn,  (Supm.  Ct.  App.  T.)  46  Misc.  (N.  Y.) 
270  (elevator-)'. 

13.  Things  Not,  Included  in  Demise.  —  Wagner 
v.  Welling,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
970  Celevptorl. 

253.  7.  Exception  Qualifying  Several  Cove- 
nants. —  Thomas  v.  Conrad,  114  Ky.  841. 


Where  a  lease  provided  in  an  earlier  clause 
that  the  lessee  would  deliver  up  the  premises  at 
the  end  of  the  term  in  the  same  good  order 
and  condition  in  which  he  received  them,  rea- 
sonable wear  and  tear  and  damages  by  acci- 
dental fire  alone  excepted,  and  in  a  later  clause 
provided  that  all  repairs  were  to  be  made  by  the 
lessee,  and  that  the  lessor  should  be  relieved 
from  all  liability  for  repairs,  it  was  held  that 
the  exception  in  the  earlier  clause  as  to  wear 
and  tear  and  damage  by  accidental  fire  qualified 
also  the  later  clause  as  regards  repairs  by  the 
tenant.    Allen  v.  Fisher,  66  N.  J.  L.  261. 

254.  6,  Damages  by  Elements. —  See  Porter 
v.  Allen,  8  Idaho  358,  369. 

255.  3.  Assignee  of  Leasehold  Estate.  —  Leh- 
maier v.  Jones,  100  N.  Y.  App.  Div.  495. 

10.  Grantee  of  Reversion.  —  Northern  Pac.  R. 
Co.  v.  McG  ure,  0  N.  Dak.  73  J  Foss  v,  Stan- 
ton, 76  Vt.  365. 

12.  Covenant  Broken  Before  Assignment  of  Re- 
version. —  Foss  v .  Stanton,  76  Vt.  365. 

256.  7.  Cost  of  Repairs  by  Landlord.  —  Mark- 
ham  v.  David  Stevenson  Brewing  Co.,  104  N. 
Y.  App.  Div.  420. 

9.  Action  Brought  After  Transaction  of  Lease  — 
Cost  of  Repairs.  —  Lehmaier  v.  Jones,  100  N.  Y. 
App.  Div.  495  ;  Darlington  v.  DeWald,  194  Pa. 
St.  305  ;  Loughlin  v.  Carey,  21  Pa.  Super.  Ct. 


2.  Loss  of  Use  of  Premises  Pending  Re- 

Loughlin  v.  Carey,  21  Pa.  Super.  Ct. 


477- 

257 
pairs.  - 

477- 

258.    1.  Liability  of  Tenant  to  Third  Persons. 

—  De  Tarr  v.  Ferd.  Heim  Brewing  Co.,  62 
Kan.  188;  Frolich  v.  Cranker,  11  Ohio  Cir.  Dec. 

592. 

Part  of  Premises  Retained  under  Control  of 
Landlord.  — ■  A  tenant  of  part  of  a  building  is 
not  liable  to  a  third  person  by  reason  of  the 
defective  condition  of  part  of  the  premises  re- 
tained under  the  control  of  the  landlord  and 
used  as  a  common  appurtenance  by  the  several 
tenants  of  the  building,  such  as  an  elevator. 
Weinberger  v.  Kratzenstein.  71  N.  Y.  App. 
Div.  155. 

Effect  of  Landlord's  Agreement  to  Repair.  — 
A  lessee  may  become  liable  to  a  stranger  for 
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258. 


259. 


260. 
961. 


963. 

note  2. 


Defective  Sidewalks.  —  See  note  4. 

(2)  Negligent  Use  of  Premises.  — See  notes  6,  7. 
Negligent  Use  of  Waterworks.  —  See  note  9. 

(3)  To  Licensees  of  Tenant.  —  See  note  10. 
See  note  2. 

(4)  Nuisances.  —  See  notes  3,  5. 

3.  Merger  in  Written  Lease  of  Oral  Agreement  to  Repair.  —  See  note  9. 
V.  Rent —  1.  Definition. —  See  note  2. 

2.  Reservation  of  Rent  —  What  May  Be  Reserved  as  Rent.  — •  See  note  3. 
To  Whom  Reserved.  — ■  See  notes  /,  8. 

3.  Agreement  to  Pay  Rent  —  a.  In  General.  —  See  note  9. 

c.  Implied  Contract  to  Pay  Rent  —  (i)  In  General.  —  See 


-  Relationship  of  Parties.  —  See  note  4. 
961.    (2)  Necessity  for  Existence  of  Relation  of  Landlord  and  Tenant  — 
(a)  In  General. — -See  note  I. 

266.     (b)  Wrongful  Possession  by  Defendant — Subsequent  Recognition  of  Owner's  Title. 

—  See  note  3. 

91»8.     (f)  Entry  Pending  Negotiations  for  Lease.  —  See  note  7. 


negligently  suffering  the  demised  premises  to 
become  dangerous.  This  liability  is  independ- 
ent of  any  contract  betw3en  the  lessor  and 
lessee.  It  results  from  the  fact  that  the  lessee 
is  in  the  control  and  possession  of  the  premises, 
and  for  that  reason  he  is  liable,  if,  by  negli- 
gently permitting  them  to  become  dilapidated 
and  unsafe,  third  persons  are  injured.  Weber 
r.  Lieberman,  (Supm.  Ct.  App.  T.)  47  Misc. 
(N.  Y.)  593,  quoting  Odell  v.  Solomon,  99  N. 
Y.  635. 

858.  2.  Defects  Existing  at  Time  of  Letting. 

—  Dyer  v.  Robinson,  no  Fed.  Rep.  99;  McCord 
Rubber  Co.  v.  St.  Joseph  Rubber  Co.,  181  Mo. 
678  (injuries  to  adjoining  property  from  water 
pipes  bursting). 

4.  Defective  Sidewalks. —  Weber  v.  Lieberman, 
(Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.)  593. 

6.  Negligent  Use  of  Premises  by  Tenant.  — 
Hirschfield  v.  Alsberg,  (Supm.  Ct.  App.  T.) 
47  Misc.  (N.  Y.)  141. 

7.  Tenants  of  Parts  of  Same  Building.  —  Kahn 
v.  Triest-Rosenberg  Cap  Co.,  139  Cal.  340;  Mc- 
Cormick  v.  Anistaki,  66  N.  J.  L.  211. 

Obstructing  Passageways  —  Shutting  Off  Escape 
from  Fire.  —  Cohn  v.  May,  210  Pa.  St.  615,  105 
Am.  St.  Rep.  840. 

9.  Negligent  Use  of  Waterworks.  —  Olin  P. 
Ely  Co.  v.  Rhoads,  (Supm.  Ct.  App.  T.)  30 
Misc.  (N.  Y.)  hi;  Miller  v.  Benoit,  164  N.  Y. 
590,  affirming,  29  N.  Y.  App.  Div.  252  ;  Aschen- 
bach  v.  Ketne,  (Supm.  Ct.  App.  T.)  46  Misc. 
<N.  Y.)  600. 

10.  Licensee  of  Tenant.  — ■  Dyer  v.  Robinson, 
no  Fed.  Rep.  99;  Marshall  v.  Industrial  Ex- 
hibition Assoc.,  1  Ont.  L.  Rep.  319. 

859.  2.  Dyer  v.  Robinson,  no  Fed.  Rep.  99. 
3.  Nuisances  Maintained  by  Tenant.  —  Wixon 

V.  Bruce,  187  Mass.  232. 

Setting  Back  Surface  Water.  —  Kieffer  v.  Le 
Seminaire  de  Quebec,  (1903)  A.  C.  85. 

6.  Keeler  v.  Lederer  Realty  Corp.,  26  R.  I. 
524- 

9.  Roehrs  7'.  Timmons,  28  Ind.  App.  578. 

260.  2.  Definition  of  Rent.  —  Ocean  Grove 
Camp  Meeting  Assoc  v.  Sanders,  67  N.  J.  L. 
1  ;  Wegner  v.  Lubenow,  12  N.  Dak.  95. 


Lease  of  Land  Together  with  Personal  Chattels. 

—  Welch  v.  Ashby,  88  Mo.  App.  400. 
Certainty.  —  Ocean    Grove    Camp  Meeting 

Assoc.  v.  Sanders,  67  N.  J.  L.  1. 

261.  3.  Rent  Need  Not  Be  Moneys.  —  King 
v.  Bosserman,  13  Pa.  Super.  Ct.  480. 

Agreement  to  Pay  Taxes  as  Rent.  —  Knight  v. 
Orchard,  92  Mo.  App.  466  ;  Woolsey  v.  Abbett, 
65  N.  J.  L.  253. 

7.  Where  the  agents  of  the  landowner  en- 
ter into  the  lease  as  lessors  without  disclos- 
ing their  principal  they  may  recover  the  rent 
Stipulated  therefor  in  their  own  name.  Hunter 
v.  Adoue,  (Tex.  Civ.  App.  1905)  86  S.  W.  Rep. 
622. 

8.  Kennedy  v.  Duggan,  23  Pa.  Co.  Ct.  625,  200 
Pa.  St.  284. 

9.  Where  a  lease  to  a  city  provides  that  the 
city  shall  incur  no  liability  for  rent  unless  an 
appropriation  therefor  is  made  by  the  city  coun- 
cil, no  recovery  can  be  had  unless  such  appro- 
priation is  made.  Marsh  v.  Bridgeport.  75 
Conn.  495. 

263.  2.  Not  Implied  Contrary  to  Intention  of 
Parties.  —  Tower  v.  Blessing,  55  N.  Y.  App. 
Div.  634.  See,  however,  Gillespie  v.  Hendren, 
98  Mo.  App.  622. 

4.  Stepfather  Occupying  Premises  of  Step- 
daughter.—  Story  v.  McCorniick,  70  Kan.  323. 

261.  1.  Relation  of  Landlord  and  Tenant 
Must  Exist. — Hill  v.  Coal  Valley  Min.  Co.,  103 
111.  App.  41  ;  Janouch  v.  Pence.  (Neb.  1903)  oj 
N.  W.  Rep.  217;  Biglow  v.  Biglow,  75  N.  Y. 
App.  Div.  98  ;  Br.iwn  v.  Randolph,  26  Tex.  Civ. 
..pp.  66;  Hart  v.  Hart,  117  Wis.  649,  citing  18 
Am.  and  Eng.  EnCyc.  of  Law  (2d  ed.)  263. 
See  also  Murphy  v.  Hopcroft,  142  Cal.  43  ; 
Cambridge  Lodge  No.  9  v.  Routh,  163  Ind.  1  ; 
Rosenberg  v.  Sprccher,  (Neb.  1905)  103  N.  W. 
Rep.  1045;  Benedict  v.  Jennings,  (Supm.  Ct. 
App.  T.)  93  N.  Y.  Supp.  464. 

266.  3.  Negotiations  Between  Trespasser  and 
Owner.  — Hill  v.  Coal  Valley  Min.  Co.,  103  III. 
App.  41. 

268.    7.  Entry  Pending  Negotiations  for  Lease. 

—  See  Herbert  fc.  Gallatin,  163  N.  Y.  575, 
affirming  22  N.  Y.  App.  Div.  623. 


940 


>2ti*  '275 


l.AXDL ORD  AND  TENANT. 


Vol.  XVIII. 


(g)  Invalid  Leases.  —  Sec  note  IO. 
*2t»!>.    See  note  [. 

4.  Where  Rent  Is  Payable.  —  See  note  10. 
970.    5.  Time  of  Payment  —  a.  In  Absence  of  Express  Agreement  — 

(i)  In  General.  —  See  notes  4,  5,6. 

*£7  I.    (2)  Rent  Payable  in  Kind.  —  See  notes  1,  3. 

Agreement  in  Lease  as  to  Time  of  Payment  —  (1)  In  Gen- 
eral. —  See  notes  4,  5. 

(2)  What  Constitutes  Reservation  of  Yearly,  Quarterly,  or  Other 
Periodical  Rent.  —  See  note  8. 


272. 

27tt. 

274. 
27.1. 


(5)  Accelerating  Payments.  —  See  note  4. 

(6)  Parol  Evidence  of  Time  of  Payment.  — See  note  7. 
c.  Change  of  Time  of  Payment.  —  See  note  1. 

6.  Amount  of  Rent  —  a.  In  General.  —  See  note  9. 

Share  in  Crops.  —  See  notes  5,  7,  8. 

b.  Contemporaneous  Parol  Agreements.  —  See  note  6. 


268.  10.  Invalid  Leases.  —  Merchants  State 
Bank  v.  Ruettell,  12  N.  Dak.  519. 

269.  1.  Merchants  State  Bank  v.  Ruettell, 
12  N.  Dak.  519;  Ascarete  v.  Pfaff,  34  Tex.  Civ. 
App.  375- 

10.  Rent  Payable  on  Premises.  —  Wilkes  v. 
Home  L.  Assoc.,  8  Ont.  L.  Rep.  93,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  269. 

270.  4.  Rent  Payable  at  End  of  Term.  — 
King  v.  Bosserman,  13  Pa.  Super.  Ct.  480.  See 
also  Hubenka  v.  Vach,  64  Neb.  170. 

Where  the  lease  makes  a  portion  of  the 
rent  payable  at  fixed  periods  but  provides  no 
time  for  the  payment  of  the  balance,  such 
balance  is  payable  at  the  expiration  of  the 
term.  Bradley  v.  Peabody  Coal  Co.,  99  111. 
App.  427- 

Where  a  lease  for  a  term  of  five  years  pro- 
vides for  the  sale  of  the  increase  of  certain 
live  stock,  one-half  of  the  amount  received 
therefor  to  go  to  the  lessors  and  one-half  to  the 
lessee,  the  lessors  are  entitled  to  receive  their 
portion  whenever  such  live  stock  is  sold.  Price 
v.  Grice,  10  Idaho  443. 

5.  Periodical  Rents.  —  Dauchy  Iron  Works  v. 
McKim  Gasket,  etc.,  Co.,  85  111.  App.  584 ; 
Kistler  v.  McBride,  65  N.  J.  L.  553;  Goldsmith 
v.  Schroeder,  93  N.  Y.  App.  Div.  206.  See  also 
Blodgett  v.  Lanyon  Zinc  Co.,  120  Fed.  Rep. 
893,  58  C.  C.  A.  79- 

6.  Kistler  v.  McBride,  65  N.  J.  L.  553  (dis- 
tress). 

271.  1.  Rent  Payable  in  Kind.  —  King  v. 
Bosserman,  13  Pa.  Super.  Ct.  480.  And  see 
Price  v.  Grice,  10  Idaho  443. 

3.  Crops  Not  Harvested. —  Holt  v.  Licette,  m 
Ga.  810. 

4.  Agreements  for  Payment  of  Rent  in  Advance. 

—  Kistler  v.  McBride,  65  N.  J.  L.  553;  Kendall 
v.  Clarke,  (N.  Y.  City  Ct.  Gen.  T.)  34  Misc. 
(N.  Y.)  814  ;  Sickels  v.  Shaw,  (N.  Y.  City  Ct. 
Gen.  T.)  37  Misc.  (N.  Y.)  601. 

An  agreement  in  a  lease,  commencing  on  the 
fifteenth  day  of  a  month,  to  pay  an  annual  rent 
of  fifteen  hundred  dollars,  payable  in  equal 
monthly  instalments  on  the  first  day  of  each 
and  every  month  during  the  term,  is  not  an 
agreement  to  pay  such  instalments  in  advance, 
but  to  pay  on  the  first  of  each  month  for  the 
rent  accrued  on  the  preceding  month.  Gold- 
smith v.  Schroeder,  93  N.  Y.  App.  Div.  206. 


5.  For  the  Construction  of  Particular  Agree- 
ments.—  Ellis  v.  Rice,  195  Pa.  St.  42. 

8.  What  Constitutes  Reservation  of  Periodical 
Rent. —  Doxey  v.  Service,  30  Ind.  App.  174. 

272.  4.  Accelerating  Payments.  —  Dinner 
v.  McAndrews,  10  Pa.  Dist.  221,  7  Northam. 
Co.  Rep  (Pa.)  414;  Langley  v..  Meir,  25  Ont. 
App.  372;  Lazier  v.  Henderson,  29  Ont.  673; 
Tew  v.  Toronto  Sav.,  etc.,  Co.,  30  Ont.  76. 

A  stipulation  in  a  lease  that  the  rent  for  the 
whole  term  shall  become  due  and  collectible  at 
the  lessee's  removal  or  attempt  at  removal  from 
the  premises,  is  valid.  McAnniny  v.  Miller,  19 
Pa.  Super.  Ct.  406. 

7.  See  Kistler  v.  McBride,  65  N.  J.  L.  553. 

273.  1.  See  Harloe  v.  Lambie,  132  Cal. 
133  (time  of  payment  in  written  lease  cannot 
be  changed  by  parol  agreement). 

9.  Construction  of  Leases  with  Regard  to 
Amount  of  Rent. —  In  re  Luckenbill,  127  Fed. 
Rep.  984;  Church  v.  Standard  R.  Signal  Co., 
52  N.  Y.  App.  Div.  407,  60  N.  Y.  App.  Div. 
613;  O'Brien  v.  Jaffe,  (Supm.  Ct.  App.  T.)  88 
N.  Y.  Supp.  1009;  Gerry  v.  Siebrecht,  (Supm. 
Ct.  App.  T.)  88  N.  Y.  Supp.  1034. 

Rent  Fixed  by  Amount  of  Tillable  Land  —  Ascer- 
tainment of  Such  Amount.  —  Turner  v.  Meier, 
(Tex.  Civ.  App.  1902)  70  S.  W.  Rep.  984. 

Abatement  of  Rent  —  Shortness  in  Acreage.  — 
McVea  v.  Vance,  no  La.  998. 

274.  5.  Cammack  v.  Rogers,  32  Tex.  Civ. 
App.  125;  Dunsford  v.  Webster,  14  Manitoba 
529- 

7.  Gore  v.  Gardner,  (Tex.  Civ.  App.  1902) 
68  S.  W.  Rep.  520. 

8.  Seed  of  Cotton  Crop.  —  A  landlord  entitled 
to  a  share  of  a  cotton  crop  as  rent  is  entitled 
to  half  of  the  seed  as  well  as  half  of  the  lint. 
McBride  v.  Puckett,  (Tex.  Civ.  App.  1901) 
66  S.  W.  Rep.  242. 

Fodder  as  Part  of  "  Corn."  —  Where  a  tenant 
renting  land  to  be  cultivated  in  corn  agreed  to 
pay  as  rent  two-fifths  of  the  corn,  it  was  held 
that  the  landlord  was  also  entitled  to  two-fifths 
of  the  shock  fodder.  Black  v.  Scott,  104  Mo. 
App.  37,  following  Moser  v.  Lower,  48  Mo.  App. 
8S- 

Division  of  Crops  —  Presence  of  Lessor  Is  Nol 

Essential.  —  Raney  v.  Thomas.  94  Mo.  App.  315. 

275.  6.  In   re  Luckenbill,    127   Fed.  Rep. 

Q84. 
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275.  c.  Agreements  Changing  Amount  of  Rent.  —  See  note  9. 

276.  Leases  under  Seal  Changed  by  Parol  Agreements.  —  See  note  4» 
Necessity  for  Consideration. — See  notes  5»  8. 

277.  d.  Agreements  for  Fixing  Rent  by  Revaluation  or 
Reappraisement.  —  See  note  i. 

278.  7.  Interest  on  Rent.  —  See  note  I. 

8.  Who  Liable  for  Rent  —  In  General.  —  See  notes  5,  6. 
Lease  to  One  Partner  —  Occupation  by  Firm.  —  See  note  f. 

279.  Liability  of  Husband  on  Lease  to  Wife.  —  See  note  5. 
Assignees  of  Term.  —  See  note  6. 

Death  of  Tenant.  —  See  note  7. 

280.  9.  To  Whom  Payable  —  b.  Transfer  of  Reversion  —  (i)  Rent  to 
Accrue —  (a)  In  General.  —  See  note  2.  • 

281.  Rent  Payable  in  Kind.  —  See  note  5. 

(b)  Legal  Conveyance  of  Reversion  Required.  — ■  See  note  6. 

282.  (c)  Mortgages  —  aa.  Mortgage  Subject  to  Lease  —  General  Rule.  —  See 
note  2. 

Minority  Rules.  —  See  note  5. 

bb.  Lease  Subject  to  Mortgage.  —  See  notes  7,  8. 


275.  9.  Change  in  Amount  of  Rent  During  Term. 

—  Andre  v.  Graebner,  126  Mich.  116;  Post  v. 
Blankenstein,  (Supm.  Ct.  App.  T.)  30  Misc. 
(N.  Y.)  796;  Ireland  v.  Hyde,  (Supm.  Ct.  App. 
T.)  34  Misc.  (N.  Y.)  546;  Evans  v.  Lincoln 
Co.,  204  Pa.  St.  448. 

Continuance  in  Possession  by  the  Tenant 
has  bc:n  held  a  sufficient  consideration  for  re- 
duction of  rent.  Bowman  v.  Wright,  65  Neb. 
661. 

£76.    4.  Bowman  v.  Wright,  65  Neb.  661. 

5.  Nudum  Pactum. — Kaven  v.  Chrystie,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  470. 

8.  Bowman  v.  Wright,  65  Neb.  661.  See  also 
Pittsburgh,  etc.,  R.  Co.  v.  Dodd,  115  Ky.  176; 
Bowman  v.  Wright,  65  Neb.  666. 

Conditional  Remittance.  —  Where  a  landlord 
agreed  to  reduce  the  rent  for  the  first  two  years 
of  the  tenancy  provided  the  lessees  would  per- 
form the  conditions  of  the  lease,  and  the  les- 
sees after  the  expiration  of  such  two  years 
abandoned  the  lease,  the  landlord  was  held  en- 
titled to  recover  the  amount  of  rent  remitted. 
Brown  v.  Cairns,  63  Kan.  693. 

277.  1.  Basis  upon  Which  Valuation  Is  to 
Be  Fixed.  —  Springer  v.  Borden,  210  111.  518, 
affirming  112  111.  App.  168. 

Effect  of  Lease  on  Value. —  In  appraising  the 
value  of  the  property  the  effect  of  the  lease 
on  the  value  of  the  fee,  if  any,  should  not  be 
taken  into  consideration,  but  (he  premises 
should  be  treated  as  vacant  property  with  a 
clear  title  in  fee  simple.  Columbia  Theatre 
Amusement  Co.  v.  Adsit.  211  111.  122,  following 
Springer  v.  Borden,  210  111.  518. 

Failure  of  Appraisers  to  Fix  Rent.  —  Springer 
v.  Borden,  210  111.  518,  affirming  112  111.  App. 
168. 

Extra  Cost  of  Night  Work  is  not  to  he  included 

in  estimating  cost  of  building,  the  rental  of 
which  is  fixed  at  a  percentage  of  its  cost.  Brad- 
ley v.  Metropolitan  Music  Co.,  89  Minn.  516. 

Notice  of  Appraisement. -  Wilson  v.  Lunt,  17 
Colo.  App.  48. 

27*.  1.  Rent  in  Arrear  Bears  Interest.  — 
fohnson  v.  I. thigh  Valley  Traction  Co.,  130 
Fed.  Rep.  932. 


Rent  Payable  in  Kind  —  Interest  on  \alue  of 
Articles. —  Watson    V.    Mirike,    25    Tex.  Civ. 
App.  5^7- 

5.  Linam  v.  Jones,  134  Ala.  570. 

6.  Laviolette  v.  Toupin,  21  Quebec  Super.  Ct. 
538. 

7.  Campbell's  Estate,  21  Pa.  Super.  Ct.  424. 

279.  5.  A  Wife  is  not  liable  for  rent  on  a 
lease  to  her  husband.  Fludder  v.  Vaughan,  24 
R.  I.  471. 

6.  Liability  of  Assignee  of  Leasehold  Estate.  — 

Tyler  v.  Giesler.  85  Mo.  App.  278. 

7.  Liability  of  Heirs  of  Lessee.  —  Mackin  v. 
Haven,  187  111.  480. 

Though  under  the  Ohio  statute  a  lease  re- 
newable forever  passes  to  the  heirs  or  devisees 
of  the  lessee  upon  the  latter's  death,  still  the 
estate  of  the  lessee  remains  liable  for  rents  to 
accrue  under  an  express  covenant  on  the  les- 
see's part  to  pay  them.  Broadwell  v.  Banks,  134 
Fed.  Rep.  470. 

280.  2.  Grantee  of  Reversion.  —  Broadwell  v. 
Banks,  134  Fed.  Rep.  470;  Winestine  v.  Zig- 
latzki-Marks  Co.,  77  Conn.  404;  Bordereaux  v. 
Walker,  85  111.  App.  86;  Graham  v.  Le  Sourd, 
99  111.  App.  223  (quitclaim);  Bradley  v.  Pea- 
body  Coal  Co.,  99  111.  App.  427  ;  Keeley  Brew- 
ing Co.  v.  Mason,  102  III.  App.  381  ;  BIy  v. 
Bliss,  123  Mich.  195;  Sullivan  v.  Lueck.  105 
Mo.  App.  i9g;  Allen  v.  Hall,  66  Neb.  84. 

281.  5.  Rent  Payable  in  Kind.  —  Graha  m  v. 
Le  Sourd.  99  111.  App.  223  (quitclaim). 

6.  The  Vendee  in  a  Contract  to  Convey  is  not 
entitled  to  receive  rents  which  will  accrue  after 
the  execution  of  the  contract.  Mohr  v.  Quig- 
ley,  (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 
753- 

282.  2.  Effect  of  Payments  to  Mortgagor.  — 

Bradley  v.  Peabody  Coal  Co.,  99  111.  App.  427. 

5.  Bradley  v.  Peabody  Coal  Co.,  99  111.  App. 
427. 

7.  Lease  by  Mortgagor  Subject  to  Mortgage.  — 

See  Butler  v.  Burt,  136  Cal.  xix,  68  Pac. 
Rep.  97.3  ;  Goodnow  v.  Pope,  (Supm.  Ct.  App. 
T.)  31  Misc.  (N.  Y.)  475. 

8.  Mason  v.  Lendcroth.  88  N.  Y.  App  Div 
38. 
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Sec  note  l . 

(d)  Ororleases.  —  See  note  8. 

(e)  Judicial  Sales.  —  See  note  I . 

(j)  Reservation  of  Rent  on  Grant  of  Reversion.  —  See  note  3. 

(k)  Grant  of  Part  of  Reversion.  —  See  note  8. 

{2)  Accrued  Rents.  —  See  note  10. 

(3)  How  Far  Tena/U  Protected  in  Payment  to  Lessor. 


See  notes 


c.  Assignment  of  Rent.  —  See  note  6. 

Accrued  Rents.  —  See  notes  2,  5. 

d.  ATTORNMENT — -Necessity  for  Attornment.  —  See  note  8. 
What  Constitutes  Attornment.  —  ^CC  notes  I,  2. 

At  the  Present  Time  the  Provisions.  —  See  note  8. 
After  an  Attornment  by  the  Tenant.  —  See  note  9. 

Code  Provisions  for  Action  in  Name  of  Real  Party  in  Interest.  —  See  note  10. 

e.  Apportionment  of  Rent  —  (t)  In  Respect  of  Estate.  —  See 
(2)  In  Respect  of  Time  —  statutory  Change.  —  See  note  4. 


2811.    1.  Compare  Pelton  v.  Place,  71  Vt.  430. 

8.  Overleases.  —  Bordereaux  v.  Walker,  85  111. 
App.  86;  Root  v.  Trapp,  10  Kan.  App.  575. 
See,  however,  Cohen  v.  Suckno,  (Supm.  Ct. 
App.  T.)  32  Misc.  (N.  Y.)  689. 

28-1.  1.  Execution  Sales.  —  King  v.  Bosser- 
nian,  13  Pa.  Super.  Ct.  480. 

285.  3.  Reservation  of  Rent  on  Grant  of  Re- 
version. —  Shea  v.  McCaulifT,  186  Mass.  569; 
Allen  v.  Hall,  66  Neb.  84;  Iowa  Sav.  Bank  v. 
Frink,  (Neb.  1901)  92  N.  W.  Rep.  916. 

8.  The  Grantee  of  an  Undivided  Interest  in  a 
Reversion  may  join  with  the  lessor  in  an  action 
for  rent.  Adams  v.  Shirk,  117  Fed.  Rep.  801, 
55  C.  C.  A.  25. 

10.  Rents  Accrued.  —  Bordereaux  v.  Walker, 
85  111.  App.  86;  Broad  well  v.  Banks,  134  Fed. 
Rep.  470  ;  Wise  v.  Pfaff,  98  Md.  576. 

286.  2.  How  Far  Tenant  Protected  in  Pay- 
ments to  Lessor. —  Indiana  Natural  Gas,  etc.,  Co. 
v.  Lee,  34  Ind.  App.  119. 

3.  Payments  in  Advance.  —  See,  however, 
Bradley  v.  Peabody  Coal  Co.,  99  111.  App.  427. 

5.  Bradley  v.  Peabody  Coal  Co.,  99  111.  App. 
427- 

6.  Assignments  of  Rents.  —  Bennett  v.  McKee, 
(Ala.  1905)  38  So.  Rep.  129;  Curtner  v.  Lyndon, 
128  Cal.  35;  Armstrong  v.  Heath,  115  Ga.  458; 
Keeley  Brewing  Co.  v.  Mason,  104  111.  App. 

'241  ;  Grossman  v.  Sanders,  114  La.  958;  Brown- 
son  v.  Roy,  133  Mich.  617;  Iowa  Sav.  Bank  v. 
Frink,  (Neb.  1901)  92  N.  W.  Rep.  916;  Wool- 
sey  v.  Abbett,  65  N.  J.  L.  253  ;  Stevens  v.  Sessa, 
50  N.  Y.  App.  Div.  547 ;  Thomson  v.  Ludlum, 
(Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.)  801; 
Merchants'  State  Bank  v.  Ruettel,  12  N.  Dak. 
519;  Ramsey  v.  Johnson,  8  Wyo.  476,  80  Am. 
St.  Rep.  948. 

While  the  lessee  may  show  in  defense  an  as- 
signment of  the  rents  by  the  lessor,  the  burden 
of  proving  such  assignment  is  on  him.  Gates 
V.  Max,  125  N.  Car.  139. 

The  Assignee  of  Rents  Takes  Subject  to  the  De- 
fenses available  against  the  landlord.  Maxwell 
v.  Urban,  22  Tex.  Civ.  App.  565. 

Priority  and  Rights  Between  Assignee  of  Rents 
and  Prior  Mortgagee  of  Leasehold.  —  Bredell  v. 
Fair  Grounds  Real  Estate  Co.,  95  Mo.  App.  676. 


Provision  in  Bond  Secured  by  Mortgage  on 
Leased  Premises    for    Assignment    of   Rents. — 

Thomson  v.  Erskine,  (Supm.  Ct.  App.  T.)  36 
Misc.  (N.  Y.)  202. 

287.  2.  Accrued  Rents.  —  Maxwell  v.  Ur- 
ban, 22  Tex.  Civ.  App.  565.  1 

5.  Indianapolis  Natural  Gas  Co.  v.  Pierce,  25 
Ind.  App.  116. 

8.  Common-law  Doctrine  Requiring  Attornment. 
—  Bradley  v.  Peabody  Coal  Co.,  99  111.  App. 
427  ;  Moshassuck  Encampment  No  2  v.  Arnold, 
25  R.  I.  65. 

288.  1.  What  Constitutes  Attornment.  — 
Winestine  v.  Ziglatzki-Marks  Co.,  77  Conn.  404; 
Wood  v.  Custer,  16  Montg.  Co.  Rep.  (Pa.)  118; 
Pelton  v.  Place,  71  Vt.  430. 

2.  Payment  of  Rent.  —  Bordereaux  v.  Walker, 
85  111.  App.  86;  Bradley  v.  Peabody  Coal  Co., 
99  111.  App.  427. 

8.  Re-enactment  of  Provisions  of  Statute  4  Anne. 
— ■  Bordereaux  v.  Walker,  85  111.  App.  86  ;  Brad- 
ley v .  Peabody  Coal  Co.,  99  111.  App.  427 ; 
Keeley  Brewing  Co.  v.  Mason,  102  111.  App.  381  ; 
Springer  v.  Chicago  Real  Estate  L.  &  T.  Co., 
202  111.  17;  Northern  Pac.  R.  Co.  v.  McClnre, 
9  N.  Dak.  73. 

9.  Winestine  v.  Ziglatzki-Marks  Co.,  77  Conn. 
404. 

10.  Code  Provisions  for  Action  in  Name  of  Real 
Party  in  Interest.  —  Broadwell  v.  Banks,  134 

Fed.  Rep.  470. 

289.  1.  Apportionment  of  Rent  with  Respect 

to  Estate.  —  Cheairs  v.  Coats,  77  Miss.  846,  78 
Am.  St.  Rep.  546  ;  Gribbie  v.  Toms,  70  N.  J.  L. 
525,  .aMrmpcl  (N.  J.  1905)  59  Atl.  Rep.  11 17, 
and  following  Farley  v.  Craig,  11  N.  J.  L.  262, 
explaining  Rycrson  v.  Quackenbush,  26  N.  J.  L. 
236,  and  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  289;  Stern  v.  Sawyer,  (Vt.  1905)  61 
Atl.  Rep.  36. 

Consent  of  Tenant  to  Apportionment  Not  Re- 
quired. —  Gribbie  v.  Toms,  (N.  J.  1905)  59  Atl. 
Rep.  1 1 1 7,  affirming  70  N.  J.  L.  522. 

2.  Manner  of  Apportionment.  —  Gribbie  v. 
Toms,  70  N.  J,  L.  522  (apportionment  is  made 
according  to  value  and  area  of  the  several  por- 
tions). 

290.  4.  Appointment  Where  Lease  Is  Termi- 
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291.  10.  Deposits  and  Securities  by  Tenant  for  Rent.  —  See  note  2. 

11.  Defenses  in  Actions  for  Rent  —  a.  Discharge  of  Liability 

for  Rent  in  General  —  (i)  By  Payment.  —  See  note  3. 

292.  (2)  By  Accord  and  Satisfaction.  — See  note  I. 
(4)  By  Release.  —  See  note  3. 

293.  (9)  Effect  of  Discharge  in  Insolvency  or  Bankruptcy.  —  See  note  5. 
(10)  Effect  of  Assignment  of  Lease  by  Tenant — (a)  Express  Agreement 

to  Pay  Kent.  —  See  notes  6,  7,  8. 

294.  b.  Effect  of  Surrender  on  Liability  for  Rent  —  (1)  Rent 
to  Accrue.  —  See  note  3. 

29*5.    See  note  1. 


nated  by  Lessee's  Exercise  of  Option  to  Purchase. 

—  Withington  v.  Nichols,  187  Mass.  575. 

291.  2.  Forfeiture  of  Lease — Tenant  Held 
Entitled  to  Recover  Balance  After  Payment  of 
Accrued  Rents.  —  Hecklau  v.  Hauser,  71  N.  J.  L. 
478;  Michaels  v.  Fishel,  51  N.  Y.  App.  Div. 
274,  31  Civ.  Pro.  (N.  Y.)  29,  affirmed  169  N.  Y. 
381  ;  D'Appuzo  v.  Albright,  (N.  Y.  City  Ct.  Tr. 
T.)  76  N.  Y.  Supp.  654;  Prince  v.  Jacobs,  80 
N.  Y.  App.  Div.  243;  Caesar  v.  Rubinson,  174 
N.  Y.  492;  Goldberg  v.  Freeman,  (Supm.  Ct. 
App.  T.)  92  N.  Y.  Supp.  237. 

Where  a  lease  provided  with  regard  to  a  de- 
posit as  security  that  such  deposit  was  to  be 
held  "  during  the  continuance  of "  the  lease, 
in  case  the  lessor  ousts  the  lessee  by  summary 
proceedings  his  right  to  retain  the  deposit 
ceases.  Yannuzzi  v.  Grape,  (Supm.  Ct.  App. 
T.)  46  Misc.  (N.  Y.)  559. 

Forfeiture  of  Deposit  will  not  be  enforced  as 
liquidated  damages  for  mere  failure  to  pay 
rent.  Caesar  v.  Rubinson,  174  N.  Y.  492.  See 
also  D'Appuzo  v.  Albright,  (N.  Y.  City  Ct.  Tr. 
T.)  76  N.  Y.  Supp.  654;  Lesser  v.  Stein,  (Supm. 
Ct.  App.  T.)  39  Misc.  (N.  Y.)  349;  Adler  v. 
Kramer,  (Supm.  Ct.  Tr.  T.)  39  Misc.  (N.  Y.) 
642;  Longobardi  v.  Yuliano,  (Supm.  Ct.  App. 
T.)  33  Misc.  (N.  Y.)  472. 

Set-off  of  Claim  of  Lessor  Against  Recovery  of 
Deposit.  —  Sabinson  v.  Herter,  (Supm.  Ct.  App. 
T.)  30  Misc.  (N.  Y.1  439. 

Interest  on  Deposit.  —  Levy  v.  Shellsey, 
(Supm.  Ct.  App.  T.1  30  Misc.  (N.  Y.)  789. 

The  Eviction  of  the  Tenant  by  the  foreclosure 
of  a  prior  mortgage  entitles  the  tenant  to  a 
return  of  the  deposit.  Degnario  v.  Sire,  (Supm. 
Ct.  App.  T.)  34  Misc.  (N.  Y.)  163. 

On  Surrender  of  the  Term,  the  lessee  is  entitled 
to  recover  back  a  deposit  made  as  security  for 
the  rent.    Carson  v.  Arvantes,  27  Colo.  77. 

Right  of  Tenant  to  Require  Application  of  De- 
posit to  Rent  in  Arrear. —  Brill  v.  Schlosser, 
(Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.)  247. 

3.  Note  as  Payment  of  Rent.  —  Mulligan  v. 
Hollingsworth,  99  Fed.  Rep.  216;  Spiro  v.  Bar- 
kin,  (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.)  87; 
Macaulcy  v.  Teller,  rs  Pa.  Super.  Ct.  527. 

Payment  by  Note  of  Sublessee.  —  Crow  v. 
Burgin,  (Miss.  1905)  38  So.  Rep.  625. 

Acceptance  of  Note  for  Rent  Not  Prima  Facie 
Payment.  —  Price  v.  Coblilz,  12  Ohio  Cir.  Dec. 
34,  21  Ohio  Cir.  Ct.  732. 

Right  of  Tenant  to  Demand  Receipt. —  Pla- 
mondon  V.  Mathicu.  16  Quebec  Super.  Ct.  32. 

Burden  of  Proving  Payment  Is  on  Tenant.  — 
Montgomery  v.  Leuwcr,  (Minn.  1905)  102  N. 
W.  Rep.  367. 


292.  1.  Accord  and  Satisfaction. — •  Talbott 
v.  English,  156  Ind.  299;  Stevens  v.  Beardsley, 
134  Mich.  506. 

3.  Release  —  Not  Presumed  from  Failure  to  De- 
mand Rent.  —  Smith  v.  Heldman,  93  Md. 
34J- 

293.  5.  See  Woodworth  v.  Harding,  75  N. 
Y.  App.  Div.  54. 

6.  Effect  of  Assignment  by  Lessee  on  Express 
Contract.  —  Laird  v.  Mantonya,  83  111.  App.  327  ; 
Springer  v.  DeVVolf,  93  111.  App.  260,  affirmed 
194  111.  218,  88  Am.  St.  Rep.  155;  Baltimore  v. 
Peat,  93  Md.  696  ;  Thompson's  Estate,  205  Pa. 
St.  555  ;  Stanford  Land  Co.  v.  Steidle,  28  Wash. 
72. 

7.  Acceptance  of  Rent  from  Assignee.  —  Laird 
v.  Mantonya,  83  111.  App.  327;  Hoerdt  v.  Hahne. 
<n  III.  App.  514;  Hartford  Deposit  Co.  v. 
Rector,  92  111.  App.  175.  affirmed  190  111.  380; 
Brr.dley  v.  Walker,  93  111.  App.  609  ;  Rector  v. 
Hartford  Deposit  Co.,  102  111.  App.  554. 

8.  Assent  of  Lessor  to  Assignment.  —  Rector 
v.  Hartford  Deposit  Co.,  102  111.  App.  554. 

291.  3.  Surrender  Discharges  Rent  to  Accrue 
—  i  nited  Slates.  —  Lamson  Consol.  Store  Ser- 
vice Co.  v.  Bowland,  114  Fed.  Rep.  639,  52  C. 
C.  A.  335;  In  re  Winfield  Mfg.  Co.,  137  Fed. 
Rep.  984. 

Arkansas.  —  Hayes    v.    Goldman,    71  Ark. 

Colorado.  —  Carson  v.  Arvantes,  27  Colo.  77. 

District  of  Columbia.  —  Okie  v.  Person,  23 
App.  Cas.  (D.  C.)  1 70. 

Michigan.  —  Detroit  Pharmacal  Co.  v.  Burt, 
i  24  Mich.  220. 

Minnesota.  —  Buckingham  Apartment  House 
Co.  v.  Dafoe,  78  Minn.  268. 

New  York.  —  Ireland  v.  U.  S.  Mortgage,  etc., 
Co.,  72  N.  Y.  App.  Div.  95,  .affirmed  175  N.  Y. 
491  ;  Crane  v.  Edwards,  80  N.  Y.  App.  Div.  333  ; 
Kwing  v.  Barnard.  (Supm.  Ct.  App.  T.)  84  N. 
Y.  Supp.  137;  Vogel  "•.  Hemming,  (Supm.  Ct. 
App.  T.)  84  N.  Y.  Supp.  473  ;  Isaacson  v.  YVoI- 
fensohn,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
555;  Morris  v.  Dayton,  (Supm.  Ct.  App.  T.) 
86  N.  Y.  Supp.  172;  Fleischmann  Realty,  etc., 
Co.  v.  Morison,  (Supm.  Ct.  App.  T.)  88  N.  Y. 
Supp.  128. 

Lease  of  Personalty.  —  Under  a  lease  pure  and 
simple,  of  personalty,  the  return  of  the  property 
during  the  term  does  not  release  the  lessee 
from  liability  for  the  balance  of  rent  due  under 
the  lease.  Nulton  v.  Campbell,  15  Pa.  Super. 
Ct.  15,. 

295.     1.   Surrender  Between  Rent  Days.  — 

Okie  v.  Person,  23  App.  Cas.  (D.  C.)  183, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
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•■il>.».    (2  1    \cct  iir,/  Rents.  —  See  notes  3,  4. 

Express  Contract  to  Excuse  Payment  of  Eent.  —  See  note  7. 

j  1  Surrender  of  Part  of  Premises. — :See  note  9. 
•21M>.    See  note  i. 

(4)  Effect  of  Surrender  by  Lessee  on  Liability  of  Subtenant. 


See 


notes  2,  3. 

c.  Effect  of  Eviction  upon  Tenant's  Liability  for  Rent 

—  (l )   Total  Evil  Hon    -  (a)  By  Landlord.  —  See  note  8. 
(d)  Constructive  Eviction.  —  See  note  5. 

(2)  Partial  Eviction  —  (a)  By  Landlord.  —  See  note  6. 
(b)  Und3r  Paramount  Title.  —  See  note  I. 

300.     (d|  Abandonment  of  Premises  on  Eviction  from  Part.  —  See  note  2. 

(3)  Deprivation  of  Easements.  —  See  note  3. 

(5)  Effect  of  Eviction  upon  Accrued  Rent.  —  See  note  6. 

Rent  Payable  id  Advance.  —  See  note  J. 


ed.)  295  ;  Ireland  v.  U.  S.  Mortgage,  etc.,  Co., 
72  N.  Y.  App.  Div.  95,  affirmed  175  N.  Y. 
491. 

295.  3.  Accrued  Rents  Not  Discharged  by  Sur- 

rende  .  —  Forgotson  v.  Becker,  (Supm.  Ct.  App. 
1.)  39  Misc.  (N.  Y.)  816. 

4.  Rents  Payable  in  Advance.  — Okie  v.  Person, 
23  App.  Cas.  (D.  C.)  183,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  29s;  Kahn  v. 
Rosenheim,  (Supm.  Ct.  App.  T.)  34  Misc.  (N. 
Y.)  192. 

7.  Express  Contract  to  Discharge  Accrued  Rents. 

—  Miller  V.  Dennis,  68  N.  J.  L.  320. 

9.  Surrender  of  Part  of  Premises.  —  See  Nichol 
v.  McDonald,  69  Ark.  341. 

296.  1.    Hewitt  v.  Hornbuckle,  97  111.  App. 

97- 

2.  McDonald  v.  May,  96  Mo.  App.  236. 

3.  Effect  of  Surrender  by  Lessee  on  Liability  of 
Subtenant.  —  McDonald  v.  May,  96  Mo.  App. 
236,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  296. 

8.  Eviction  by  Landlord  Suspends  Rent.  — 
In  re  Mahler,  105  Fed.  Rep.  428 ;  Dennick  v. 
Kkdahl.  102  111.  App.  199;  Rappaport  v.  Miller, 
107  111.  App.  350;  Osmers  v.  Furey,  32  Mont. 
581,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  296;  Weiler  v.  Pancoast,  71  N.  J.  L. 
414:  Vogel  v.  Hemming,  (Supm.  Ct.  App.  T.) 
84  N.  Y.  Supp.  473 ;  Eschmann  v.  Atkinson, 
(Supm.  Ct.  App.  T.)  91  N.  Y.  Supp.  319.  See 
also  Diocese  of  Montreal  v.  Kelly,  20  Quebec 
Super.  Ct.  19. 

A  surety  for  the  payment  of  rent  is  dis- 
charged as  to  future  accruing  rents.  Stark- 
weather v.  Maginnis,  98  111.  APP-  143.  affirmed 
106  Til.  274. 

29*.  5.  Dennick  v.  Ekdahl,  102  111.  App. 
199,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  298;  Rubens  v.  Hill,  213  111.  523;  Tal- 
bott  v.  English,  156  Ind.  299;  Beakes  v.  Haas, 
(Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.)  796; 
George  A.  Fuller  Co.  v.  Manhattan  Constr.  Co., 
(Supm.  Ct.  App.  T.)  44  Misc.  (N.  Y.)  219. 
See  also  Silverman  v.  Lurie.  (Supm.  Ct.  App. 
T.)  32  Misc.  (N.  Y.)  734;  Coope  v.  Kollstade, 
(Supm.  Ct.  App.  T.)  33  Misc.  (N.  Y.)  113: 
Marks  v.  Dellaglio,  56  N.  Y.  App.  Div.  299 ; 
Seigel  v.  Neary,  (Supm.  Ct.  App.  T.)  38  Misc. 
(N.  Y.)  297:  Hirsch  v.  Olmesdahl,  (Supm.  Ct. 
App.  T. )  38  Misc.  (N.  Y.)  757  :  Butler  v.  New- 
house,  (Supm.  Ct.  App.  T.)  85  N.  Y.  Supp. 


373;  Hall  v.  Irvin,  78  N.  Y.  App.  Div.  107, 
reversing  (Supm.  Ct.  App.  T.)  38  Misc.  (N.  Y.) 
123. 

The  fact  that  the  lessor  brought  a  suit  in 
ejectment  against  a  tenant,  which  was  subse- 
quently discontinued,  will  not  prevent  his  re- 
covery for  rent  subsequently  accruing.  Mc- 
Cardell  v.  Miller,  22  R.  I.  96. 

6.  Partial  Eviction  by  Landlord  Suspends  Entire 
Rent.  —  New  York  Dry  Goods  Store  v.  Pabst 
Brewing  Co.,  112  Fed.  Rep.  381,  50  C.  C.  A. 
295;  Okie  v.  Person,  23  App.  Cas.  (D.  C.)  170; 
Talbott  v.  English,  156  Ind.  299;  Moore  v. 
Mansfield,  182  Mass.  302;  Dolton  v.  Sickel,  66 
N.  J.  L.  160;  Sirey  v.  Braems,  65  N.  Y.  App. 
Div.  472;  Hall  v.  Irvin,  (Supm.  Ct.  App.  T.) 
38  Misc.  (N.  Y.)  123,  78  N.  Y.  App.  Div.  107; 
Perniciaro  v.  Veniero,  (Supm.  Ct.  App.  T.)  90 
N.  Y.  Supp.  369,  following  Hamilton  v.  Gray- 
bill,  (Supm.  Ct.  App.  T.)  19  Misc.  (N.  Y.)  521. 
See  also  Diocese  of  Montreal  v.  Kelly,  20 
Quebec  Super.  Ct.  19. 

Effect  of  Subsequent  Payment  of  Rent.  —  Seigel 
v.  Neary,  (Supm.  Ct.  App.  T.)  38  Misc.  (X.  Y.) 
297. 

Minority  Rule.  —  Anderson  v.  Winton,  136 
Ala.  422. 

299.     1.  Eviction  by  Grantee  of  Lessor.  — 

Where  the  lessor  conveys  a  part  of  the  rever- 
sion in  the  demised  premises  an  eviction  of  the 
lessee  by  his  grantee  will  not  deprive  the  lessor 
of  the  right  to  recover  rent  according  to  appor- 
tionment for  the  part  of  the  reversion  to  which 
he  retains  title.  Gribbie  v.  Toms,  (N.  J.  1905) 
59  Atl.  Rep.  1117,  affirming  70  N.  J.  L.  522. 

Partial  Eviction  by  Paramount  Title.  —  Wood 
v.  Sala  v  Fahrigas,  105  La.  1. 

Partial  Eviction  through  Foreclosure  of  Trust 
Deed.  —  Cheairs  v.  Coats,  77  Miss.  846,  78  Am. 
St.  Rep.  546. 

!tOO.  2.  Abandonment  of  Possession  on  Partial 
Eviction.  —  Anderson  -'.  Winton,  136  Ala.  422. 

3.  See  Hall  v.  Irvin,  78  N.  Y.  App.  Div.  107. 
reversing  38  Misc.  (N.  Y.)  123. 

6.  Eviction  Does  Not  Discharge  Accrued  Rent.  — 
George  A.  Fuller  Co.  v.  Manhattan  Constr.  Co., 
(Supm.  Ct.  App.  T.)  44  Misc.  (N.  Y.)  219. 

7.  Rent  Payable  in  Advance.  —  Sheehan  v. 
Coyle,  (Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 
766. 

Recovery  of  Rent  Paid  in  Advance.  —  Mallette 
v.  Hillyard,  '17  Ga.  423. 
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301.   d.  Forfeiture  of  Term  Declared  by  Lessor  —  (i)  In  General. 

—  See  note  6, 

Provision  for  Continued  Liability  for  Rent.  —  See  notes  g,  10,  II. 
303.    Accrued  Rents.  —  See  note  I. 

(2)  Dispossession  of  Tenant  by  Summary  Proceedings. — See  notes  3, 4. 
303.    e.  Condemnation  of  Property  under  Power  of  Eminent 
DOMAIN  — (4)  Part  of  Demised  Premises  Taken.  —  See  notes  2,  3. 

g.  Abandonment  of  Premises  by  Tenant  —  (1)  In  General. — 

See  note  7. 

309.    (3)  Reletting  Abandoned  Premises.  —  See  notes  2,  4. 
A  Provision  in  a  Lease.  —  See  note  5. 

h.  Effect  of  Tenant's  Loss  of  Beneficial  Use  of  Property 

—  (1)  In  General.  — See  note  6. 


301.  6.  Enforcement  of  Forfeiture  Discharges 
Subsequent  Rents.  —  Lamson  Consol.  Store  Ser- 
vice Co.  v.  Bowland,  114  Fed.  Rep.  639,  52  C. 
C.  A.  335  ;  Weeks  v.  International  Trust  Co., 
125  Fed.  Rep.  370,  60  C.  C.  A.  236;  Watson  v. 
Merrill,  (C.  C.  A.)  136  Fed.  Rep.  359. 

9.  Agreement  in  Lease  for  Continued  Liability 
of  Tenant.  —  Lamson  Consol.  Store  Service  Co. 
v.  Bowland,  114  Fed.  Rep.  639,  52  C.  C.  A.  335  ; 
Richardson  v.  Gordon,  (Mass.  1905)  74  N.  E. 
Rep.  344;  McCready  v.  Lindenborn,  172  N.  Y. 
400;  Baylies  v.  Ingram,  181  N.  Y.  518,  affirming 
84  N.  Y.  App.  Div.  360;  Michaels  v.  Fishel,  169 
N.  Y.  381. 

Duty  to  Relet.  —  Where  the  lease  provides 
that  upon  certain  contingencies  the  lessor  may 
re-enter  and  relet  the  premises  at  the  risk  of 
the  lessee,  in  order  that  the  lessor  may  hold  the 
lessee  for  future  rents  after  re-entry  he  must 
show  an  election  to  hold  the  premises  and  relet 
them  at  the  risk  of  the  lessee,  and  where  the 
lessor  re-enters  a;?d  makes  no  attempt  to  relet 
the  premises  he  cannot  hold  the  lessee  liable 
for  subsequent  rents.  Weeks  v.  International 
Trust  Co.,  (C.  C.  A.)  125  Fed.  Rep.  370,  revers- 
ing u  6  Fed.  Rep.  898. 

10.  Vogel  v.  Piper,  (N.  Y.  City  Ct.  Spec.  T.) 
89  N.  Y.  Supp.  431  ;  Woodbury  v.  Sparrell  Print, 
187  Mass.  426. 

11.  Credit  for  Amount  Received  on  Reletting.  — 
Law  v.  Uhrlaub,  104  III.  App.  263,  following 
Grommes  v.  St.  Paul  Trust  Co.,  147  111.  634,  37 
Am.  St.  Rep.  248 ;  Evans  v.  Lincoln  Co.,  204 
Pa.  St.  448. 

'.102.  1.  Accrued  Rent  Not  Affected  by  For- 
feiture.—  Michaels  v.  Fishel,  169  N.  Y.  381. 

Rent  Payable  in  Advance.  —  Ellis  v.  Row- 
botham,  (1900)  1  Q.  B.  740. 

Rent  Paid  in  Advance  is  not  recoverable  by  the 
lessee  in  case  of  subsequent  forfeiture.  Forgot- 
ston  v.  Brafman,  (Supm.  Ct.  App.  T.)  84  N.  Y. 
Supp.  237. 

3.  Summary  Proceedings.  —  Michaels  v.  Fishel, 
169  N.  Y.  381  ;  Adler  v.  Kramer,  (Supm.  Ct. 
Tr.  T.)  39  Misc.  (N.  Y.)  642. 

4.  Rents  to  Accrue.  —  Michaels  v.  Fishel,  51  N. 
Y.  App.  Div.  274,  169  N.  Y.  381. 

A  provision  in  a  lease  authorizing  the  lessor 
to  relet  and  hold  the  lessee  for  any  deficiency 
of  rents,  etc.,  is  valid  and  renders  the  lessee 
liable  after  summary  proceedings.  Baylies  v. 
Ingram,  84  N.  Y.  App.  Div.  360. 

A  mere  demand  for  overdue  rent,  and  notice 
to  quit,  required  as  a  preliminary  to  the  insti- 


tution of  summary  proceedings  to  oust  a  tenant, 
does  not  of  itself  terminate  the  lease  and  re- 
lease the  lessee  from  liability  for  subsequent 
rents,  where  the  summary  proceedings  are 
abandoned.  Woodworth  v.  Harding,  75  N.  Y. 
App.  Div.  54. 

A  provision  in  a  lease  authorizing  a  tenant 
to  "  resume  possession  "  in  certain  cases,  and 
relet  the  premises  for  the  remainder  of  the  term 
on  the  tenant's  account,  he  to  remain  liable  for 
any  deficiency  in  the  rent,  renders  the  tenant 
liable  for  such  deficiency  where  the  landlord 
gained  possession  by  summary  proceedings. 
Landesman  v.  Hauser,  (Supm.  Ct.  App.  T. )  45 
Misc.  (N.  Y.)  603,  distinguishing  Michaels  v. 
Fishel,  169  N.  Y.  381.  See  also  Anzolone  v. 
Paskusz,  96  N.  Y.  App.  Div.  188,  explaining 
Michaels  v.  Fishel,  169  N.  Y.  381. 

303.  2.  Part  of  Premises  Taken  —  Minority 
Rule.  —  McCardell  v.  Miller.  22  R.  I.  96. 

3.  Though  only  a  part  of  the  premises  arc 
taken  under  the  power  of  eminent  domain. 

if  the  remaining  portions  are  of  no  value  to  the 
lessee  he  may  abandon  such  portions  and  es- 
cape further  liability  for  rent.  Uhler  v.  Cowen, 
199  Pa.  St.  316. 

7.  Abandonment  of  Possession  by  Tenant.  — 
McElroy  v.  Brooke,  104  111.  App.  220:  Weiner 
v.  Baldwin.  9  Kan.  App.  772;  Bickford  v.  Kir- 
win,  30  Mont.  1  ;  Landt  v.  Schneider,  ?i  Mont. 
15;  Dixon  v.  Silberblatt,  (Supm.  Ct.  App.  T.j 
86  N.  Y.  Supp.  262;  Frey  '■.  Zabinski,  10  Kulp 
(Pa.)  36;  McLean  v.  Caldwell,  107  Tenn.  138. 

Rent  Conditioned  on  Occupation  and  Use  of  Prem- 
ises.—  Ladd  -'.  Hawkes,  41  Oregon  247. 

305.  2.  Reletting  bv  Landlord. —  Hayes  v. 
Goldman,  71  Ark.  251  ;  Marshall  v.  John  Grosse 
Clothing  Co.,  184  III.  421.  75  Am.  St.  Rep.  181, 
affirming  83  111.  App.  338;  Brown  v.  Cairns.  63 
Kan.  584  ;  Jodoin  v.  Demers,  24  Quebec  Super. 
Ct.  189. 

Permitting  Third  Porsona  to  Occupy  Abandoned 
Premises  Temporarily  Rent  Free  is  not  a  rescission 
of  the  lease.  Hnrdison  Whisky  Co.  v.  Lewis, 
1 14  Ga.  602. 

4.  Gaffney  v.  Paul.  (Supm.  Ct.  App.  T.)  29 
Misc.  (N.  Y.)  642. 

5.  McF.lrny  v.  Brooke.  104  111.  App.  220; 
Jones  7'.  Rushmorc,  67  N.  J.  L.  t  "?7  :  James  7'. 
Rubino.  (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 
452;  Schwartz  7'.  Brucato.  57  N.  Y.  App.  Div. 
202;  Vogel  v.  Piper,  (N.  Y.  City  Ct.  Spec.  T.) 
89  N.  Y.  Snpp.  431. 

6.  Loss  of  Use  of  Premises.     Thomas  v.  Conrad, 
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(a)  In  General.  —  See  note  7. 


Lease  of  Apartments.  —  See  note  8. 


300.    See  notes  2,  4. 

(2)  A  ccidental  Destruction  of  Buildings 
Sec  note  2. 

Inherent  Defects.  —  See  note  4. 
Id)  Exoeption  to  Common-law  Rule 

See  note  1 . 

Rent  Paid  in  Advance.  —  See  note  2. 

(f)  Unauthorized  Entry  by  Landlord  to  Rebuild.  — 1  See  note  4. 

(3)  Provisions  in  Lease  with  Regard  to  Subsequent  Injuries  to  Prem- 

In  General.  —  See  note  5. 
(b)   Construction  of  Provisions  —  bb.  Construction  of  Particular  Terms  — 
Untenantable  "  or  Uninhabitable.  —  See  notes  6,  "J. 

!tll.    cc.  Necessity  for  Surrender  of  Possession.  —  See  notes  4,  5. 

.  Rent  Paid  in  Advance.  —  See  note  5- 

r.  Provision  for  Suspension  of   Rent  —  Landlord  Repairing.  —  See 


note  8. 

aia. 


(4)  Statutes  for  Relief  of  Tenants —  (a)  in  General.  —  See  note  I. 
Statutory  Relief  from  Liability  to  Rebuild.  —  See  note  2. 
(c)  "  Otherwise  Expressly  Provided."  —  See  note  9. 


114  Ky.  841  ;  Sherman  v.  Ludin,  79  N.  Y.  App. 
Div.  37;  Landau  v.  O.  J.  Gude  Co.,  (Supm.  Ct. 
App.  T.)  84  N.  Y.  Supp.  672  (inability  of  lessee 
of  wall  for  advertising  to  put  up  particular  kind 
of  sign)  ;  Diehl  v.  Watson,  89  N.  Y.  App.  Div. 

445-  .   .  ' 

Where  the  lease  of  a  building  contains  a 
covenant  that  the  lessee  shall  use  it  for  pur- 
poses of  a  saloon,  the  adoption  of  a  local  option 
law  in  the  county  in  which  the  building  is 
situated  does  not  release  the  lessee  from  liabil- 
ity for  rent  for  the  balance  of  the  term.  Hous- 
ton Ice,  etc.,  Co.  v.  Keenan,  (Tex.  1905)  88  S. 
W.  Rep.  197.  See  also  San  Antonio  Brewing 
Assoc.  v.  Brents,  (Tex.  Civ.  App  1905)  88  S. 
W.  Rep.  368. 

Lease  of  Dam. —  Loss  of  beneficial  use  through 
commissioner's  removal  of  gates,  the  dam  being 
unsafe  for  want  of  repairs,  is  no  defense  to 
liability  for  rent.  Pratt  v.  Grafton  Electric  Co., 
182  Mass.  180. 

30G.  2.  Premises  Becoming  Unfit  for  Habita- 
tion.—Watson  v.  Moulton,  100  111.  App.  560. 
4.  Roth  v.  Adams,  185  Mass.  341. 
7.  Accidental  Destruction  of  Buildings.  — 
Gavan  v.  Norcross,  117  Ga.  356;  Snook,  etc., 
Furniture  Co.  v.  Steiner,  117  Ga.  363;  Moran 
V.  Bergin,  11 1  111.  App.  313;  Lieberthal  V. 
Montgomery,  121  Mich.  369:  Richmond  Ice  Co. 
v.  Crystal  Ice  Co.,  99  Va.  239,  3  Va.  Sup.  Ct. 
152;  Arbenz  v.  Exley,  52  W.  Va.  476,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  306. 

307.  2.  Destruction  by  Fire.  —  Stautz  v. 
Protzman,  84  111.  App.  434;  Moran  v.  Bergin, 
in  111.  App.  313;  Roberts  v.  Lynn  Ice  Co.,  187 
Mass.  402;  Lieberthal  v.  Montgomery,  121 
Mich.  369;  Schloss  v.  Schloss,  (Mich.  1904)  100 
X.  W.  Rep.  392;  Lincoln  Trust  Co.  v.  Nathan, 
175  Mo.  32;  Nashville,  etc.,  R.  Co.  v.  Heikens, 
1 1 2  Tenn.  378. 

4.  Inherent  Defects  in  Building.  —  Watson  v. 
Moulton,  100  111.  App.  560. 

:{<»**.  8.  Lease  of  Apartments.  —  Snook,  etc., 
Furniture  Co.  v.  Steiner.  117  Ga.  363;  Jones  v. 
J.  W.  Fowler  Drug  Co.,  (Ky.  1905)  85  S.  W. 

.   explaining   Helburn  V.   Mofford.  7 
Bush  (Ky.)  169,  and  quoting  18  Am.  and  Enc. 


Encyc.  of  Law  (2d  ed.)  308 ;  Lieberthal  v. 
Montgomery,  121  Mich.  369;  Arbenz  v.  Exley, 
52  W.  Va.  476,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  308. 

309.  1.  Jones  v.  J.  W.  Fowler  Drug  Co., 
(Ky.  1905)  85  S.  W.  Rep.  721,  quoting  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  309. 

2.  Rent  Paid  in  Advance. —  Compare  Lieberthal 
1.  Montgomery,  121  Mich.  369. 

4.  Rebuilding  with  Consent  of  Lessee.  —  Schloss 
V':  Schloss,  (Mich.  1904)  100  N.  W.  Rep.  392. 

5.  Construction  of  Particular  Provisions  in  Lease. 
—  Snook,  etc.,  Furniture  Co.  v.  Steiner,  117  Ga. 
363. 

310.  6.   Untenantable.  —  Block    v.  Katz, 

(Supm.  Ct.  App.  T.)  34  Misc.  (N.  Y.)  778; 
Bowen  v.  Shackter,  (N.  J.  1905)  60  Atl.  Rep. 
m  1. 

7.  Goetschius  v.  Shapiro,  (Supm.  Ct.  App.  T.) 
88  N.  Y.  Supp.  171. 

311.  4.  Necessity  for  Tenant's  Surrender  of 

Possession.  —  See  Snook,  etc.,  Furniture  Co.  v. 
Steiner,  1 1 7  Ga.  363. 

6.  American  Bicycle  Co.  v.  Hoyt,  118  Wis. 
273,  approving  Kip  v.  Merwin,  52  N.  Y.  342. 

Where  a  lease  provides  in  case  of  destruc- 
tion of  premises  by  fire  so  as  to  render  them 
untenantable  that  the  rent  shall  be  suspended 
until  the  landlord  repairs,  the  tenant  is  not 
required  to  surrender  possession  in  order  to 
claim  a  release  from  rent  until  repairs  are 
made  by  the  landlord.  Weinberg  V.  Savitzky, 
(Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.)  132. 

31il.  5.  Recovery  of  Rent  Paid  in  Advance. — 
Werner  v.  Padula,  167  N.  Y.  611,  affirming  49 
N.  Y.  App.  Div.  135. 

8.  Landlord  Repairing  —  Liability  for  Rent 
Reattaches.  —  Field  v.  Surpless,  83  N.  Y.  App. 
Div.  268. 

313.  1.  Statutes.  —  May  v.  Gillis,  169  N.  Y. 
336,  reversing  53  N.  Y.  App.  Div.  393  :  Rich- 
mond Ice  Co.  v.  Crystal  Ice  Co.,  99  Va.  289,  3 
Va.  Sup.  Ct.  IS2. 

2.  Statute  Relieving  Tenant  from  Liability  to 
Rebuild. —  Arbenz  v.  Fxlcy,  52  W.  Va.  476. 

9.  "  Otherwise  Expressly  Provided  "  —  New 
York  Statute, —  May  v.  Gillis,  53  N.  Y.  App. 
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314.  Sec  note  I. 

(d )  Cause  of  Destruction  or  Injury  —  Ordinary  Repairs.  —  See  note  4. 

315.  Condition  Existing  at  Time  of  Letting.  —  See  note  I. 
Destruction  or  Injury  through  Fault  of  Tenant.  —  See  note  3. 

(e)  Necessity  for  Surrender  of  Possession.  —  See  note  4. 

(f)  What  Constitutes  Untenantable  Condition.  —  See  notes  5»  6. 

3 16.  (g)  Effect  upon  Liability  for  Accrued  Rents.  —  See  note  2. 

i.  Illegality  of  Lease.  —  See  notes  7,  8. 

317.  Prostitution.  —  See  note  2. 
illegal  Traffic.  —  See  note  6. 

Mere  Knowledge  of  Intended  Illegal  Use.  —  See  note  8. 
31  S.     Knowledge  Acquired  After  Letting.  —  See  note  I. 

/.  Fraud  of  Lessor  in  Procurement  of  Lease. 


6,  7,  8. 


319.     Recoupment  or  Counterclaim.  —  See  note  2. 


Div.  393,  reversed  on  other  grounds  169  N.  Y. 
330;  Lchnieyer  v.  Moses,  67  N.  Y.  App.  Div.  531, 
affirming  174  N.  Y.  51S;  Roman  v.  Taylor,  93  N. 
Y.  App.  Div.  449  ;  Weinberg  v.  Savitzky,  (Supm. 
Ct.  App.  T.)  47  Misc.  N.  Y.  132. 

314.  1.  Effect  of  Covenant  to  Repair.  — 
See,  however,  May  v.  Gillis,  169  N.  Y.  330, 
reversing  53  N.  Y.  App.  Div.  393  (where  the 
lessee  covenanted  to  make  all  inside  and  out- 
side repairs)  ;  Markham  v.  David  Stevenson 
Brewing  Co.,  104  N.  Y.  App.  Div.  420. 

Where  the  lease  contained  a  general  cove- 
nant by  the  lessee  to  repair,  exceptinglherefrom, 
however,  injuries  from  wear  and  tear  and  acci- 
dental destruction  by  fire,  it  was  held  that  such 
covenant  by  the  lessee  did  not  take  the  lease 
out  of  the  operation  of  the  statute  as  regards 
repairs  rendered  necessary  by  the  actual  de- 
struction of  a  part  of  the  premises  by  fire. 
Allen  v.  Fisher,  66  N.  J.  L.  261. 

4.  Failure  to  Make  Ordinary  Repairs.  —  Sher- 
man v.  Ludin,  79  N.  Y.  App.  Div.  37  ;  Prahar 
v.  Tousey,  93  N.  Y.  App.  Div.  507  ;  Olmstead 
v.  Tennessee  Fixture,  etc.,  Co.,  1  Tenn.  Ch. 
App.  653. 

315.  1.  Condition  Existing  at  Time  of  Letting. 

—  Sherman  v.  Ludin,  79  N.  Y.  App.  Div.  37  ; 
Prahar  v.  Tousey,  93  N.  Y.  App.  Div.  507. 

3.  Making  of  Repairs  by  Lessor  as  Proof  that 
Injuries  Were  Not  Caused  by  the  Negligence  of 
Tenant. —  Weeber  v.  Hayes,  80  Minn.  476. 

4.  Possession  Must  Be  Surrendered  by  Tenant. 

—  Lieberthal  v.  Montgomery,  ui  Mich.  369; 
May  v.  Gillis,  169  N.  Y.  330  ;  Ernst  v.  Wheatley, 
(Supm.  Ct.  App.  T.)  93  N.  Y.  Supp.  11 16; 
Campbell  v.  Luck,  25  Ohio  Cir.  Ct.  356. 

In  New  Jersey  the  statute  releases  the  lessee 
from  liability  to  pay  rent  where  the  premises 
are  injured  by  fire  without  the  fault  of  the 
lessee,  unless  the  landlord  shall  repair  the 
same  as  speedily  as  possible,  and  the  lessee 
where  the  lessor  fails  to  repair  promptly  may 
remain  in  possession  without  liability  for  rent. 
Allen  v.  Fisher,  66  N.  J.  L.  ?6i. 

5.  Question  for  Jury. —  May  v.  Gillis,  169  N. 
Y.  330. 

6.  Effect  of  Lessee's  Continuance  in  Possession. 

—  Ernst  v.  Wheatley,  (Supm.  Ct.  App.  T.)  93 
N.  Y.  Supp.  1 1 16. 

316.  2.  Werner  v.  Padul*.  167  N.  Y.  6ji, 
aMrming  49  N.  Y.  App.  Div.  135. 

7.  No  Recovery  of  Rent  on  Illegal  Lease.  — 


See  notes 


163  N. 


Shedlinsky  v.  Budweiser  Brewing  Co. 
•Y.  437- 

Recovery  of  Possession.  —  The  fact  that  the 
lease  is  illegal  on  grounds  of  public  policy  does 
not  prevent  the  lessor  from  recovering  posses- 
sion after  the  termination  of  the  lease.  Sittel 
v.  Wright,  (C.  C.  A.)  122  Fed.  Rep.  434. 

A  lease  taken  for  the  purpose  of  using  the 
premises  for  an  illegal  purpose  is  void  and  the 
lessor  may  recover  possession  before  the  expira- 
tion of  the  term  demised,  and  the  occupation 
by  the  tenant  and  payment  of  rent  periodically 
will  not  enable  him  to  claim  any  rights  as  a 
periodical  tenant  so  as  to  entitle  him  to  notice 
to  quit.    Berni  v.  Boyer,  90  Minn.  469. 

Opening  Judgment  by  Confession  under  Warrant 
of  Attorney  to  Let  in  Defense  of  Illegality  of  Lease. 

—  Fields  v.  Brown,  188  111.  m. 

8.  Lease  for  Use  for  Illegal  Purpose.  —  A  lease 
providing  for  the  unlawful  occupancy  of  a  por- 
tion of  a  sidewalk  is  illegal  so  as  to  prevent 
the  recovery  of  rent  thereon.  Heineck  v. 
Grosse,  99  III.  App.  441. 

Lease  of  Building  for  Hotel  Not  Complying  with 
Requirements  of  Law. —  Hickey  v.  Sciutto,  io 
British  Columhia  187. 

317.  2.  Prostitution. —  Demartini  v.  Ander- 
son, 127  Cal.  33;  Fields  v.  Brown.  188  111.  rii, 
reversing  89  111.  App.  287  ;  Berni  v.  Boyer,  90 
Minn.  469. 

6.  Illegal  Traffic.  —  Gorman  v.  Keough.  22  R. 
I.  47. 

8.   Knowledge  of  Intended  Unlawful  Use.  — 

The  mere  fact  that  the  lessor  had  knowledge 
that  the  lessee  "  wanted  "  to  use  the  premises 
for  an  illegal  purpose  will  not  defeat  a  recovery 
for  rent.  Frank  v.  McDonald.  86  III.  App. 
336. 

318.  1.  Knowledge  Acquired  After  Letting 

—  Bannerman  v.  Consumers'  Cordage  Co..  14 
Quebec  Super.  Ct.  75. 

6.  Rescission  for  Fraud.  ■  Haines  v.  Downey, 
86  III.  App.  373;  Bauer  v.  Taylor,  (Neb.  1903) 
06  N.  W.  Rep.  268;  Vosrel  v.  Hemming,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  473- 

7.  Forgotson  v.  Becker,  (Supm.  Ct.  App.  T.) 
39  Misc.  N.  Y.)  816. 

8.  Delay  After  Discovery  of  Fraud.  — ■  Oppen- 
hetmer  v.  Clunie,  142  Cal.  313. 

31J>.  2.  Recoupment  or  Counterclaim.  — 
Van  Brunt  v.  Wallace,  88  Minn.  116:  Bauer  v. 
Taylor,  (Neb.  1904)  18  N.  W.  Rep.  20,  tnodify- 
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33 I .  Si:  i' oki-,  Recoupment,  Counterclaim,  and  Failure  of 
CONSIDERATION  —  (2)  In  Actions  to  Recover  Rent  —  (b)  Recoupment — </«.  In 
General.  —  See  note  5- 

333,    ee.  Effect  of  Payment  of  Instalments  of  Rent  After  Breach.  . —  See  note  3. 

3*23.     (0)  Counterclaim.  —  See  note  2. 

(/)  Breach  by  Landlord  of  Stipulations  in  Lease  —  (i)  In- 
dependent Stipnlatio7is.  —  See  note  4. 
Repairs.  —  See  note  5. 

Improvements.  —  See  note  I. 

Performance  by  Landlord  Rendered  Impossible  by  Act  of  Tenant.  —  See  note  4. 
(2)  Dependent  Agreements. — See  note  5. 

Abandonment  of  Premises.  —  See  note  J. 

m.  Necessity  for  Entry  and  Possession  by  Tenant  —  (i)  /;/ 
■  See  note  2. 

(2)  Possession  Withheld  by  Landlord —  (a)  In  General.  —  See  notes  6,  7. 


331. 


335. 

General. 


3*-2<».     (b)  Possession  of  Part  of  Premises  Withheld.  —  See  notes  I,  4. 
In  New  York.  —  See  note  5. 
Use  and  Occupation.  —  See  note  "J. 

(3)  Possession  Withheld  by  Third  Person.  —  See  note  9. 
327.    VI.  Landlord's  Lien  —  1.  At  Common  Law.  —  See  note  2. 

2.  Lien  Created  by  Agreement  of  Parties  —  a.  In  General. 


See 


note  4. 

mg  Bauer  v.  Taylor,  (Neb.  1903)  96  N.  W. 

Rep.  268. 

321.  5.  Murphy  v.  Farley,  124  Ala.  279; 
Rubens  v.  Hill,  213  111.  523;  Douglas  v.  Chese- 
brough  Bldg.  Co.,  56  N.  Y.  App.  Div.  403 ; 
Saffer  v.  Levy,  (Supm.  Ct.  App.  T.)  88  N.  Y. 
Supp.  144;  Murst  v.  Benson,  27  Tex.  Civ.  App. 
227  (wrongful  distress),  (Tex.  Civ.  App.  1902) 
71  S.  W.  Rep.  417  (wrongful  distress)  ;  Arbenz 
v.  Exley,  52  W.  Va.  476;  Deuster  v.  Mittag,  105 
Wis.  459. 

322.  3.  See  French  v.  Burns,  19  Pa.  Super. 

Ct.  333. 

323.  2.  Counterclaim.  —  Harmont  v.  Sulli- 
van, (Iowa  1905)  103  N.  W.  Rep.  951;  Hirsch 
v.  Olmesdahl,  (Supm.  Ct.  App.  T.)  38  Misc. 
(N.  Y.)  757;  Beakes  v.  Holzman,  (Supm.  Ct. 
App.  T.)  47  Misc.  (N.  Y.)  384;  Hurst  v.  Ben- 
son, 27  Tex.  Civ.  App.  227. 

Tort.  —  Counterclaim  for  tort  by  lessor  can- 
not be  interposed  against  recovery  for  rent. 
George  A.  Fuller  Co.  v.  Manhattan  Constr.  Co., 
(Supm.  Ct.  App.  T.)  44  Misc.  (N.  Y.)  219. 

In  an  action  for  rent  the  tenant  may  counter- 
claim for  damages  suffered  by  the  negligence  of 
the  landlord  in  making  repairs  gratuitously 
undertaken.    Mann  v.  Fuller,  63  Kan.  664. 

4.  Breach  by  Lessor  of  Independent  Stipulations. 

—  Rohrer  v.  Babcock,  126  Cal.  222;  Arbenz  v. 
Exley,  52  W.  Va.  476. 

Where  a  lease  provides  that  the  landlord 
shall  furnish  heat  to  render  the  premises  com- 
fortable, for  a  sum  in  addition  to  rent,  he  can- 
not recover  for  heat  furnished  if  he  fails  to 
furnish  a  sufficient  amount  of  heat  to  render 
the  premises  comfortable.  Filkins  v.  Steele,  124 
Iowa  742. 

5.  Breach  of  Landlord's  Agreement  to  Repair. 

—  Rubens  v.  Hill,  213  111.  523;  Piper  v.  Fletcher, 
715  Iowa  263;  Jefferson  Real  Estate  Co.  v. 
Hiller,  (Supm.  Ct.  App.  T.)  39  Misc.  (N.  Y.) 

784. 

324.  1.   Improvements.  —  Morningstar  v. 
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Querens,  (Ala.  1904)  37  So.  Rep.  825  ;  Malick 
v.  Kellogg,  118  Wis.  405  (breach  of  agreement 
to  make  improvements). 

4.  Metropolitan  L.  Ins.  Co.  v.  Standard  Nat. 
Bank,  44  N.  Y.  App.  Div.  319,  affirming  (Supm. 
Ct.  Tr.  T.)  57  N.  Y.  Supp.  797. 

5.  Breach  by  Lessor  of  Dependent  Agreements. 

—  Lincoln  Trust  Co.  v.  Nathan,  175  Mo.  32. 

7.  Right  of  Tenant  to  Abandon  Premises.  — 
Rogers  v.  Babcock,  (Mich.  1905)  102  N.  W. 
Rep.  636. 

Failure  to  Heat  Premises.  —  Filkins  v.  Steele, 
124  Iowa  742  (failure  to  heat)  ;  Butler  v.  New- 
house,  (Supm.  Ct.  App.  T.)  85  N.  Y.  Supp.  373. 

325.  2.  Hudson  v.  Stewart,  no  Ga. 
Jordan  v.  Indianapolis  Water  Co.,  159  Ind. 

6.  See   Moore  v.   Guardian   Trust  Co., 
Mo.  218.  ■ 

7.  Murphy  v.  Farley,  124  Ala.  279. 

326.  1.   Moore  v.  Mansfield,  182  Mass.  302. 

4.  Rieger  v.  Welles,  110  Mo.  App.  166. 

5.  Sullivan  v.  Schmitt,  93  N.  Y.  App.  Div. 
469  ;  Smith  v.  Barber,  96  N.  Y.  App.  Div.  236. 

7.  Moore  v.  Mansfield,  182  Mass.  302. 

9.  Smith  v.  Barber,  96  N.  Y.  App.  Div.  236. 

327.  2.  No  Landlord's  Lien  at  Common  Law, 

—  Morse  v.  Morrison,  16  Colo.  App.  440; 
Springer  v.  Lipsis,  no  111.  App.  100,  affirmed 
209  111.  261;  Rowlands  v.  Voechting,  115  Wis. 
352. 

4.  Lien  Reserved  in  Lease.  —  Faxon  v.  Ridge, 
87  Mo.  App.  299. 

Where  a  lease  expressly  gives  the  landlord 
a  lien  on  ihe  crops  and  contains  no  explicit 
authority  to  him  to  sell  and  collect  the  pro- 
ceeds, the  mere  recital  that  "  cotton  crop  to  be 
snld  at  the  most  profitable  market  and  Z.'s 
(the  landlord)  part  to  be  paid  over  to  the 
person  he  may  direct,"  does  not  derrive  the 
landlord  of  his  lien.  Zapp  v.  Davidson.  21 
Tex.  Civ.  App.  566. 

Property  Affected  by  Lien. —  Brown  v  Ncilson, 
61  Neb.  765,  87  Am.  St.  Rep.  525. 


958 


Vol.  XVIII. 


LANDLORD  AND  TENANT. 


338-330 


328. 

329. 

note  6. 

330. 
note  4. 

331. 

332. 


Chattels.  — 

333. 
335. 

330. 


c  Reservation  of  Title  to  Crops.  —  See  note  7. 

d.  Nature  of  Lien.  —  See  note  9. 

e.  PROPERTY    SUBJECT   TO    LIEN  —  Future-acquired  Property. 


See 


/.  Against  Whom  Lien  Will  Be  Enforced  —  Recording.  —  See 
See  note  5. 

h.  Enforcement  of  Lien.  —  See  note  9. 

Remedy  on  Sale  by  Tenant.  —  See  note  3. 
By  Whom  Enforced.  —  See  note  4. 

3.  Statutory  Liens  —  a.  Lien  for  Rent  —  (1)  In  General — Lien  on 
See  note  5. 
Lien  on  Crops.  —  See  note  6. 

See  note  I. 

Crops  of  Subtenants.  —  See  note  5- 

(4)  When  Lien  Attaches.  —  See  note  3. 

(5)  Lien  Independent  of  Remedy  for  Enforcement.  —  See  note  5. 

(6)  Indebtedness  Secured  by  Lien  —  (a)  in  General.  —  See  note  6. 
See  notes  1,  2,  5. 


32*.   7.  Reservation  of  Title  to  Crops.  —  Sum- 

merville  v.  Stockton  Milling  Co.,  142  Cal.  529; 
Tuohy  v.  Linder,  144  Cal.  790. 

Record  of  Lease.  —  See,  however,  Kelley  v. 
Goodwin,  95  Me.  518:  McNeal  v.  Rider,  79 
Minn.  153,  79  Am.  St.  Rep.  437. 

9.  In  Nature  of  Chattel  Mortgage.  —  Faxon  v. 
Ridge,  87  Mo.  App.  299. 

329.  6.  Property  Does  Not  Include  Future- 
acquired  Property.  —  Downey  v.  Chicago  Title, 
etc.,  Co.,  86  111.  App.  664. 

330.  4.  Necessity  for  Recording  Lease. —  Wil- 
kerson  v.  Thorp,  128  Cal.  221  ;  Kelley  v.  Good- 
win, 95  Me.  538. 

331.  5.  Holmes  v.  Holifield,  97  111.  App.  185. 
9.  In  enforcing  a  lien  the  court  need  not 

retain  more  of  the  crops  than  is  necessary  to 
satisfy  the  claim  for  rent.  Momrich  v.  Schwartz, 
(Neb.  1903)  96  N.  W.  Rep.  636. 

332.  3.  No  Action  Against  Purchaser  for 
Prhe.  —  Compare  Sowles  v.  Martin,  76  Vt.  180. 

4.  Lien  Enforceable  by  Assignee  of  Rent.  — 
Ramsey  v.  Johnson,  8  Wyo.  476,  80  Am.  St. 
Rep.  948.  denying  rehearing  7  Wyo.  392. 

5.  Lien  on  Chattels. —  Beckers.  Dalby,  (Iowa 
1901)  86  N.  W.  Rep.  314;  Staber  v.  Collins.  124 
Iowa  5-13  ;  Yillere  v.  Shaw,  108  La.  71  ;  Allard 
v.  Charlebois,  15  Quebec  Super  Ct.  517. 

The  Colorado  statute  (Mills's  Annot.  Stat., 
§  2854)  giving  the  keeper  of  any  hotel,  tavern, 
or  boarding  house,  or  any  person  who  rents 
furnished  or  unfurnished  rooms,  a  lien  on  the 
baggage  and  furniture  of  their  guests  and  ten- 
ants for  such  boarding,  lodging,  or  rent,  does 
not  give  to  a  lessor  of  a  room  in  an  office  build- 
ing a  lien.  Morse  v.  Morrison,  16  Colo  App. 
449- 

6.  Lien  on  Crops.  —  Stride]  v.  Aikins,  65  Kan. 

82;  Harvey  v.  Hampton,  108  111.  App.  501; 
Ball  v.  Sledge,  82  Miss.  749,  100  Am.  St.  Rep. 
654:  Dunlap  v.  Dunseth.  8t  Mo.  App.  17:  Lane 
v.  PoIIrrd,  88  Mo.  App.  326;  Wright  v.  Davis, 
(Tex.  Civ.  App.  1902)  68  S.  W.  Rep.  181  ; 
Edwards  v.  Anderson.  36  Tex.  Civ.  Anp.  61 

Hay.  —  A  landlord  may  have  a  lien  on  hay 
under  a  statute  giving  a  lien  on  crops.  State  v. 
Crook,  132  N.  Car.  1053. 


Lease  of  Homestead.  — ■  Under  the  Arizona 
statute  providing  that  "  every  landlord  shall 
have  a  lien  on  the  crops  grown  or  growing  upon 
homestead  premises  for  rent  thereof,"  the  land- 
lord is  only  entitled  to  a  lien  where  the  prem- 
ises demised  constitute  a  homestead  Hoopes 
v.  Brier,  (Ariz.  1905)  80  Pac.  Rep.  327. 

333.  1.  Lien  Extends  to  Whole  of  Crop. — 
Shealy  v.  Clark,  117  Ga.  794;  Harvey  v.  Hamp- 
ton, 108  III.  App.  501  ;  Nessley  v.  Taylor,  63 
Kan.  674. 

5.  Crops  of  Subtenants. —  Hudson  v.  Stewart, 
110  Ga  37;  Rousey  v.  Mattox,  111  Ga.  883; 
Barlow  v.  Jones,  117  Ga.  412;  State  v.  Crcok, 
132  N.  Car.  1053  ;  Edwards  v  Anderson,  36 
Tex.  Civ.  Apo.  611.  See  also  Hatchell  v. 
Chandler,  62  S.  Car.  380. 

Where  a  tenant  sublets  a  part  of  the  demised 
premises  and  the  landlord  accepts  from  the  sub- 
tenant payment  of  rent  foi  the  nart  so  sublet, 
it  has  been  held  that  he  could  not  enforce  a  lien 
for  the  rent  of  the  balance  of  the  premises 
against  the  crops  of  the  subtenant.  Smith  v. 
Price,  22  Tex.  Civ.  App.  296. 

Landlord's  Consent  to  Subletting  No  Estoppel  to 
Claim  of  Lien.  —  Trout  v.  McQueen,  (Tex.  Civ. 
App.  1901;  62  S.  W.  Rer>  928. 

335.  3.  Lien  on  Crops.  —  Dunlap  v.  Dunseth, 
81  Mo.  App.  17. 

5.  Harvey  v.  Hampton,  ic8  Til.  App.  501. 

6.  Lien  for  Rent  Only. —  Miller  v.  Newbauer, 
(Tex.  Civ.  App.  1901)  61  S.  W.  Rep.  974.  Com- 
pare In  re  Mercier,  3  Quebec  Pr.  483. 

Arrears  of  Rent  on  Prior  Lease  Not  Covered  by 
Lien.  —  Sioux  City  First  Nat.  Bank  v.  Flynn, 
117   Iowa  403. 

Unpaid  Rent  of  Prior  Year. —  Lien  on  crops  of 
one  vear  is  subject  under  the  Alabama  statute 
to  litn  for  unpaid  rent  of  prior  year.  Bush  v. 
Willis,  130  Ala.  195. 

336.  1.  The  Phrase  "  Other  Obligations  of  the 
Lease."  —  Harvey  v.  Hampton,  108  111.  App. 
501. 

2.  Crop  Lien  Restricted  to  Current  Year.  — 
Ball  v.  Sledge,  82  Miss.  749,  100  Am.  St.  Rep. 
654- 

5.  Limited  to  One  Year. —  Where  there  afe  in 
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330.     (b)  Rent  Payable  in  Kind  or  in  Cash.  —  See  note  6. 
(f)  Rents  to  Accrue.  —  See  note  I  I . 

(7)  Property  Subject  to  Lien  —  (a)  in  General.  —  See  note  4. 

Insurance  Money.  —  See  note  6. 
(  c)  Property  of  Third  Persons.  — See  note  1 3. 
In  Louisiana.  — •  See  note  4- 

(8)  Who  May  Enforce  Lien  —  Assignee  of  Rent  Note.  —  See  note  9. 

See  note  I. 

(9)  Waiver  and  Loss  .of  Lien  — •  (a)  In  General  —  By  Express  Agreement. 
—  See  notes  2,  3. 

34  1 .     The  Recovery  of  a  Judgment  by  the  Landlord  for  Rent.  —  See  note  2. 

(b)  Estoppel.  —  See  notes  4,  5,  6,  7. 

(d)  Taking  Special  Security  for  Rent.  —  See  note  9. 
3  l«,     (f)  Abandonment  of  Distress  or  Attachment  Proceedings.  —  See  note  5- 


3:17. 


338. 
339. 
31  O. 


dependent  yearly  leases,  the  lien  for  the  rent  of 
one  year  does  not  cover  rent  in  arrears  from 
prior  year.    Church  v.  Bloom,  111  Iowa  319. 

33<».  6.  Rent  in  Cash  or  in  Kind.  —  Harvey 
v.  Hampton,  108  111.  App.  501. 

11.  Rent  to  Accrue  —  Tenancy  at  Will.  — 
German  State  Bank  v.  Herron,  1 1 1  Iowa  25. 

337.  4.  Property  Subject  to  Lien.  —  Becker  v. 
Dalby,  (Iowa  1901)  86  N.  W.  Rep.  314;  Miller 
v,  Newbauer,  (Tex.  Civ.  App.  1901)  61  S.  W. 
Rep.  974. 

Exempt  Property  Left  on  Premises  After  Termi- 
nation of  Tenancy. —  Bacon  v.  Carr,  112  Iowa 
J93- 

Buildings.  — Union  Water  Power  Co. v.  Chabot, 
93  Me.  339. 

Proceeds  of  Hotel  License  —  Landlord  Has  No 
Lien  Thereon. —  Cusson  v.  Vaillancourt,  5  Que- 
bec Pr.  88. 

A  License  to  Sell  Liquor  not  being  subject  to 
distress,  the  landlord  has  no  lien  thereon  in 
Pennsylvania.  In  re  Myers,  102  Fed.  Rep. 
869. 

6.  Vaughan  v.  Pelletier,  15  Quebec  Super.  Ct. 

123. 

13.  Property  Must  Belong  to  Tenant.  —  I.up- 
ton  v.  Hughes,  2  Penn.  (Del.)  515. 

33S.  4.  Goods  of  a  Sublessee.  —  Allard  v. 
Charlebois,  15  Quebec  Super.  Ct.  517;  Hamilton 
v.  Dwyer,  16  Quebec  Super.  Ct.  469. 

339.  9.  Lien  Enforced  in  Equity.  —  Hatchett 
v.  Miller,  (Tex.  Civ.  App.  1899)  53  S.  W.  Rep. 
357,  distinguishing  Manis  v.  Flood,  19  Tex.  Civ. 
App.  59i- 

310.  1.  Statutes  Giving  Assignee  Remedies 
of  Landlord.  —  Bennett  v.  McKee,  (Ala.  1905) 
38  So.  Rep.  129;  Grossman  v.  Sanders,  114  La. 
958. 

In  Camp  v.  West,  113  Ga.  304,  it  was  held 
that  where  a  landlord  assigned  rent  notes  before 
his  lien  for  rent  had  attached,  his  assignee 
could  not  enforce  a  lien  to  secure  payment  of 
the  notes  after  eviction  of  the  tenant  by  title 
paramount. 

2.  Waiver  of  Lien. —  Trout  v.  McQueen,  (Tex. 
Civ.  App.  1901)  62  S.  W.  Rep.  028. 

Where  the  lease  provides  that  the  tenant  shall 
market  the  crops  and  pay  the  rent  from  the 
proceeds,  the  landlord  waives  his  lien.  Plant- 
ers' Compress  Co.  v.  Howard.  35  Tex.  Civ. 
App.  300. 

Consideration  for  Waiver. —  Fishbaugh  v.  Spun- 
augle.  it?  Iowa  337. 


3.  British,  etc.,  Mortg.  Co.  v.  Cody,  135  Ala. 
622;  Dreyfus  v.  Gage,  84  Miss.  219;  Alexander 
v.  Zeigler,  84  Miss.  560. 

Consideration  is  not  essential  to  validity  of 
waiver  as  against  third  persons.  Wimp  v. 
Early,  104  Mo.  App.  85. 

Waiver  of  Lien  Need  Not  Be  in  Writing.  — 
Wimp  v.  Early,  104  Mo.  App.  85. 

Right  of  Assignee  of  Mortgage  to  Claim  Waiver. 
—  Nealey  v.  Phillips,  70  Ark.  90. 

341.  2.  Recovery  of  Judgment  —  Lien  Held 
to  Have  Been  Waived.  —  Bond  v.  Carter,  (Tex. 
Civ.  App.  1903)  73  S.  W.  Rep.  45,  citing  pre- 
vious Texas  decisions. 

4.  Estoppel.  —  See  Sammis  v.  Poole,  89  111. 
App.  118,  affirmed  188  111.  396. 

Permitting  Tenant  to  Appropriate  Part  of  Crop 
Not  Waiver  of  Lien  on  Balance.  —  Johnston  v. 
Kleinsmith,  33  Tex.  Civ.  App.  236. 

Estoppel  Against  Holder  of  Rent  Notes.  — 
Dreyfus  v.  Gage,  84  Miss.  219. 

5.  Consent  of  Landlord '  to  Removal  and  Sale  of 
Property.  —  Wimp  v.  Early,  104  Mo.  App.  85; 
Planters'  Compress  Co.  v.  Howard,  35  Tex. 
Civ.  App.  300;  Fishbaugh  v.  Spunaugle,  118 
Iowa  337;  Randall  v.  Ditch,  123  Iowa  582. 

The  mere  fact,  however,  that  the  lessor  per- 
mitted the  tenant  to  make  other  sales  of  other 
crops  in  another  market  and  to  other  purchasers 
is  not  a  waiver  of  his  lien  on  the  balance  of 
the  crops.  Sanger  v.  McGee,  29  Tex.  Civ.  App. 
397- 

6.  Failure  to  Object.  —  Johnson  v.  Kincaid, 
(Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  536. 

This  rule  does  not,  of  course,  apply  where 
the  lessor  had.  no  knowledge  of  the  intended 
sale  by  the  tenant.  Villerc  v.  Shaw,  108  La. 
7i. 

7.  Ratifying  Appropriations  to  Tenant's  Cred- 
itors. —  The  Receipt  of  a  Part  of  the  Proceeds 

of  crops  sold  by  the  tenant  is  a  waiver  of  the 
lien.  Planters'  Compress  Co.  v.  Howard,  35 
Tex.  Civ.  App.  300. 

Ignorance  of  Source  of  Money  —  Lien  Not 
Waived.  —  Noe  v.  Layton,  69  Ark.  551. 

9.  Taking  Special  Security  for  Rent.  —  Wimp 
v.  Early,  104  Mo.  App.  85. 

342.  5.  Abandonment  of  Proceedings  to  En- 
force Lien. — Jaclcson  v.  Corley,  30  Tex.  Civ.  App. 
417.  See  also  McRride  v.  Puckett,  (Tex.  Civ. 
App.  1901)  66  S.  W.  Rep.  242.  See,  however, 
Bond  v.  Carter,  (Tex.  Civ.  App.  1903)  73  S. 
W.  Rep.  45,  applying  Wise  v.  Old,  57  Tex.  514. 
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342.  (g)  Removal  of  Goods  from  Premises.  —  See  note  7. 
(h)  Expiration  of  Term.  —  See  note  10. 

343.  (io)  Against  Whom  Lien  Will  Be  Enforced  —  Priorities  —  (a)  in 
Oeneral.  —  See  note  3. 

344.  Illustrations  of  Doctrine. —  See  notes  2,  3,  5,  6. 
34o.    (b)  Purchasers  with  Notice.  —  See  notes  1,2,  3. 

(c)  Bona  Fide  Purchasers  Without  Notice.  —  See  notes  4,  5- 

346.  (d)  Purchasers  of  Property  Kept  by  Tenant  for  Sale.  —  See  note  2. 

(e)  Incumbrances  Prior  to  Attachment  of  Landlord's  Lien.  —  See  note  5- 
Conveyance  and  Lease  After  Mortgage.  —  See  note  6. 

Renewing  Lease.  —  See  note  J. 

347.  Property  Mortgaged  and  Placed  on  Premises  After  Lease  Thereof.  —  See  note  I . 

(f)  Property  Shipped  Out  of  State.  —  See  note  2. 

(g)  Necessity  for  First  Pursuing  Property  Retained  by  Tenant. —  See  note  5- 


342.  7.  Landlord  Consenting  to  Removal  No 
Waiver. —  American  Cotton  Co.  v.  Phillips,  31 
Tex.  Civ.  App.  79  (lien  may  be  enforced  within 
thirty  days  after  removal). 

10.  Harvey  v.  Hampton,  108  111.  App.  501 ; 
Villere  v.  Shaw,  108  La.  71. 

343.  3.  Superiority  of  Landlord's  Lien.  — 
Bigham  v.  Cross,  69  Ark.  581  ;  Barlow  v.  Jones, 
117  Ga.  412;  Staber  v.  Collins,  124  Iowa 
543- 

Laborer's  Lien.  —  In  Georgia  a  landlord's  lien 
has,  it  seems,  priority  over  the  lien  of  a  laborer 
helping  tenant  make  the  crop.  Rousey  v.  Mat- 
tox,  1 1 1  Ga.  883. 

But  in  Iowa  the  employees  of  the  tenant  have 
a  lien  on  the  crops  which  is  superior  to  the 
landlord's  lien.  Stuart  v.  Twining,  112  Iowa 
'54- 

A  Lien  for  Advances  is  inferior  to  the  land- 
lord's lien.  Goodwin  v.  Mitchell,  (Miss.  1905) 
38  So.  Rep.  657. 

344.  2.  Mortgagees.  —  Bigham  v.  Cross,  69 
Ark.  581;  Staber  v.  Collins,  124  Iowa  543; 
Dunlap  v.  Dunseth,  81  Mo.  App.  17;  Auxvasse 
Milling  Co.  v.  Cornet,  85  Mo.  App.  251  ;  l  ane 
v.  Poliard,  88  Mo.  App.  326. 

Mortgage  to  Secure  Advances  to  Tenant.  — 
British,  etc.,  Mortg.  Co.  v.  Cody,  135  Ala.  622. 

3.  Preference  Limited  to  Rent  to  Become  Due 
During  the  Current  Year.  —  In  re  Bulmer,  22 
Quebec  Super.  Ct.  46. 

5.  Attaching  Creditors.  —  Beattyville  Coal  Co. 
v.  Moore,  (Ky.  1900)  55  S.  W.  Rep.  911. 

6.  Judgment  and  Execution  Creditors.  —  Staber 
v.  Collins,  124  Iowa  543;  Nessley  v.  Taylor,  63 
Kan.  674  ;  Irion  v.  Bexar  County,  26  Tex.  Civ. 
App.  527. 

345.  1.  Purchasers  with  Notice.  —  Harvey  v. 
Hampton,  108  111.  App.  501  ;  Staber  v.  Collins, 
124  Iowa  543;  Aikins  v.  Stadell,  9  Kan.  App. 
298;  Hardy  v.  Mathews,  101  Mo.  App.  708. 

2.  Notice  of  Facts  Which  Ought  to  Put  Pur- 
chaser on  Inquiry,  —  Pape  v.  Steward,  69  Ark. 
306;  Judge  v.  Curtis,  72  Ark.  132;  Stadel  v. 
Aikins,  6s  Kan.  82,  approi'ing  Scully  v.  Porter, 
57  Kan.  322;  Villere  v.  Shaw,  108  La.  71. 

Misrepresentation  by  the  Tenant  to  a  purchaser 
as  to  the  payment  of  rent  does  not  affect  the 
landlord's  lien.  Williams  v.  De  Lisle  Store 
Co.,  104  Mo.  App.  567. 

3.  Notice  that  Crops  Were  Raised  on  Leased 
Premises.  —  Bush  v.  Willis,  130  Ala.  395;  Pape 
V.  Steward,  69  Ark.  306 ;  Noe  v.  Layton,  6q 
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Ark.  551  ;  Belshe  v.  Batdorf,  98  Mo.  App.  627; 
Harvey  v.  Hampton,  108  111.  App.  501  ;  Stadel 
v.  Aikins,  65  Kan.  82. 

But  notice  merely  that  the  vendor  of  crops 
lived  on  rented  property,  without  knowledge  that 
the  crops  sold  were  grown  thereon,  is  not 
sufficient  to  charge  the  purchaser  with  notice  of 
the  right  of  the  landlord  to  a  lien  on  the  crops 
for  rent.    Castleman  v.  Harris,  86  Mo.  270. 

4.  Purchasers  Without  Notice  Not  Protected.  — 
Fishbaugh  v.  Spunaugle,  118  Iowa  337;  Staber 
v.  Collins,  124  Iowa  543;  Ball  v.  Sledge,  82 
Miss.  749,  100  Am.  St.  Rep.  654;  Jackson  v. 
Corley,  30  Tex.  Civ.  App.  417;  American  Cot- 
ton Co.  v.  Phillips,  31  Tex.  Civ.  App.  79,  fol- 
lowing Mathews  v.  Burke,  32  Tex.  434. 

5.  Purchasers  Without  Notice  Protected.  — 
Lupton  v.  Hughes,  2  Penn.  (Del.)  515;  Castle- 
man v.  Harris,  86  Mo.  App.  270. 

Notice  Before  Payment.  —  If  the  purchaser  Ins 
notice  of  the  landlord's  lien  before  he  has  paid 
the  purchase  price  he  will  not  be  entitled  to 
protection.     Pape  v.  Steward,  69  Ark.  306. 

346.  2.  Merchandise  Kept  for  Sale.  —  Lig  ■ 
v.  Viau,  18  Quebec. Super.  Ct.  201  (sale  en  bloc 
of  merchandise  injured  by  fire). 

5.  Incumbrances  Prior  to  Attachment  of  Land- 
lord's Lien. — Gasnick  v.  Steffensen,  112  Iowa 
688. 

Unrecorded  Mortgage  Held  Inferior  to  Land- 
lord's Lien. —  Liquid  Carbonic  Acid  Mfg.  Co.  v. 
Lewis,  32  Tex.  Civ.  App.  481,  following  Austin 
r.  Welch,  31  Tex.  Civ.  App.  526. 

6.  See  Staber  v.  Collins,  124  Iowa  543. 
Mortgage  on  Crops  to  Be  Planted  Thereafter.  — 

Shows  v.  Brantley,  127  Ala.  352. 

7.  Renewing  Lease.  —  The  fact  that  the  lease 
provides  for  the  renewal  at  the  option  of  the 
tenant  does  not  change  the  rule.  Gasnick  v. 
Steffensen,  112  Iowa  688. 

Quasi  Renewal  by  Failure  to  Terminate  Tenancy 
at  Will.  --German  State  Bank  v.  Herron,  111 
Iowa  25.  approving  Thorpe  v.  Fowler,  57  Iowa 
54i- 

347.  1.  Union  Water  Power  Co.  v.  Chabot, 
93  Me.  339  (lien  on  building  tinder  Mass.  Stat.). 
See  also  Allen  v.  Brunner,  33  Tex.  Civ.  Anp. 
128. 

2.  Notice  or  Want  of  Notice.  —  Ball  v.  Sledge, 
82  Miss.  749,  100  Am.  St.  Rep.  654,  following 
Millsaps  v.  Tate,  75  Miss.  150. 

5.  Compare  Dermidy  v.  Interstate  Grain  Co., 
(Iowa  1901)  86  N.  W.  Rep.  30. 
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(hi  Tenant's  Right  of  Sale  Subject  to  Lien.  —  See  note  6. 

iii)  Enforcement  and  Protection  of  Lien — (a)  In  General. 


See 


(b)  Enforcement  by  Attachment.  — See  note  I. 
Exclusiveness  of  Remedy  by  Attachment.  —  See  note  3- 

(c)  Enforcement  by  Distress.  —  See  note  5. 

(e)  Enforcement  by  Suit  to  Foreclose.  —  See  note  J. 
1119.     (f)  Injunction.  —  See  note  I. 

(g)  Landlord's  Title  to  and  Right  to  Possession  of  Property  Subject  to  Lien,  and 
Remedies  Incident  Thereto — aa.  In  General.  —  See  notes  2,  4. 

350.  bb.  Rights  of  Landlord  Against  Person  Receiving  Property  from  Tenant  — 
(aa)  In  General.  —  See  note  I. 

Assumpsit.  —  See  notes  5,  6. 

(bb)  Action  on  Case.  —  See  note  7. 

351.  ice)  Statutory  Action.  —  See  note  3. 

b.  Lien  for  Advances — (i)  In  General.  —  See  note  13. 

352.  (2)  Advances  Must  Be  Made  by  Landlord.  —  See  note  2. 


347.  6.  Compare  Leverett  v.  Meeks,  (Tex. 
Civ.  App.  1902)  68  S.  W.  Rep.  302. 

8.  Lien  Must  Be  Enforced  by  Process  of  Law.  — 

Hall  v.  McGaughey,  114  Ga.  405;  Knowles  v. 
StegaU,  120  Ga.  451  ;  Auxvasse  Milling  Co.  v. 
Cornet,  85  Mo.  App.  251. 

9.  Hall  v.  McGaughey,  114  Ga.  405;  Dunlap 
v.  Dunseth,  81  Mo.  App.  17. 

34S.  L  Attachment.  —  Southern  R.  Co.  «. 
Sariatt,  58  S.  Car.  98. 

3.  Remedy  by  Attachment  Not  Exclusive.  — 
Staber  v.  Collins,  124  Iowa  543. 

5.  Distress  Before  Rent  Due.  —  A  chattel 
mortgage  given  by  the  tenant  on  the  crops  is  not 
a  sale  within  the  Illinois  statute  authorizing 
distress  before  rent  is  due.  The  sale  con- 
templated by  the  statute  is  an  absolute  one, 
that  carries  with  it  the  landlord's  right  of 
possession  and  removal  from  the  premises  and 
one  in  which  such  right  of  removal  is  or  is 
about  to  be  effectuated.  Hill  v.  Coats,  109 
111.  App.  266. 

7.  Suit  in  Equity.  —  Caidwell  v.  Masterson, 
27  Tex.  Civ.  App.  591  ;  Jackson  v.  Corley,  30 
Tex.  Civ.  App.  417;  Bond  v.  Carter,  (Tex.  Civ. 
App.  1903)  73  S.  W.  Rep.  45. 

349.  1.  Injunction.  —  Wallin  v.  Murphy,  117 
Iowa  640. 

Injunction  Against  Feeding  Crops  as  well  as  re- 
moval granted.    Gray  v.  Bremer,  122  Iowa  110. 
2.  No  Right  to  Take  Possession  of  Property.  — 

Hilman  V.  Brigham.  117  Iowa  70.  But  see 
Wester  v.  Long.  63  Kan.  876. 

4.  Replevin  by  Landlord.  —  But  see  Nessley  v. 
Taylor,  63  Kan.  674,  holding  that  the  landlord 
may  maintain  replevin  by  virtue  of  his  lien. 

350.  1.  No  Action  Founded  on  Right  of  Pos- 
session or  Property. — But  when  the  landlord  is 
constructively  in  possession  of  property  subject 
to  his  lien,  he  may  sue  in  replevin,  if  the 
tenant  removes  it.  Abington  v.  Steinberg,  86 
Mo.  639  (replevin). 

5.  Assumpsit  on  an  Implied  Contract  may  be 
maintained  where  the  purchaser  had  notice  of 
the  landlord's  lien.  Crane  v.  Murray,  106  Mo. 
App.  697. 

6.  Shealy  v.  Clark,  117  Ga.  794. 

7.  Action  on  Case  —  England. — Wren  v. 
Stokes,  (1902)  1  Ir.  R.  167. 


Alabama.  —  King  v.  Henderson,  (Ala.  1905) 
38  So.  Rep.  118;  Baker  v.  Cotney,  (Ala.  1905) 
38  So.  Rep.  131. 

Arkansas.  —  Judge  v.  Curtis,  72  Ark.  132. 

Illinois.  —  Harvey  v.  Hampton,  108  111.  App. 
501. 

Iozva.  —  Church  v.  Bloom,  11 1  Iowa  319; 
Dermidy  V.  Interstate  Grain  Co.,  (Iowa  1901) 
86  N.  W.  Rep.  30;  Staber  v.  Collins,  124  Iowa 
543- 

Mississippi.  —  Ball  v.  Sledge,  82  Miss.  749, 
100  Am.  St.  Rep.  654. 

Missouri.  —  Hopper  v.  Hays,  82  Mo.  App. 
494- 

South  Carolina.  —  Parks  v.  Laurens  Cotton 
Mills,  70  S.  Car.  274. 

Tt:xas.  —  Cardwell  v.  Masterson,  27  Tex.  Civ. 
App.  591 ;  Wright  v.  Davis,  (Tex.  Civ.  App. 
j  902)  68  S.  W.  Rep.  181  :  Jackson  v.  Corley, 
30  Tex.  Civ.  App.  417  :  Mensing  v.  Cardwell, 
33  Tex.  Civ.  App.  16,  following  Zapp  v.  John- 
son, 87  Tex.  641. 

351.  3.  Statutory  Action. —  Stadel  v.  Aikins, 
65  Kan.  82 ;  Aikins  v.  Stadell,  9  Kan.  App. 
298  ;  Darby  v.  Jorndt,  85  Mo.  App.  274  ;  Castle- 
man  v.  Harris,  86  Mo.  App.  270;  Belshe  v. 
Batdorf,  98  Mo.  App.  627  ;  Williams  v.  De  Lisle 
Store  Co.,  104  Mo.  App.  567. 

Rights  Between  Tenant  and  Purchaser.  —  Hardy 
v.  Mathews,  101  Mo.  App.  708. 

13.  Statutory  Lien  for  Advances.  —  Neal  v. 
Brandon,  70  Ark.  79 ;  Vaughn  v.  Strickland, 
108  Ga.  659;  Argo  v.  Fields,  112  Ga.  677; 
Thomson  v.  Tiltcn,  (Ky.  1900)  59  S.  W.  Rep. 
485;  Powell  v.  Perry,  127  N.  Car.  22;  Groes- 
beck  v.  Evans,  (Tex.  Civ.  App.  1904)  83  S.  W. 
Rep.  43.0. 

Necessity  for  Relation  of  Landlord  and  Tenant. 

—  Nee  if.  Layton,  69  Ark.  551  (under  cropping 
contract  owner  has  lien  for  advances)  ;  Sater- 
field  v.  Moore,  110  Ga.  514. 

Sublessor  Entitled  to  Lien  as  a  Landlord.  — 
Perry  v.  Perry,  127  N.  Car.  23. 

Constitutional  Law  —  South  Carolina  Statute 
Held  Constitutional.  —  State  v.  Elmore,  68  S. 
Car.  140. 

352.  2.  Supplies  Must  Be  Furnished  by  Land- 
lord. —  Where  a  rent  contract  is  made  with 
A,  "  trustee,"  as  landlord,  he  nay  foreclose  a 
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354. 
355. 

356. 

357. 


notes  8,  io. 


(3)  Indebtedness  Covered  by  Lien.  —  See  notes  6,  7. 
Advances  for  Preceding  Years.  —  See  note  2. 

(4)  Priority  of  Lien.  —  See  note  4. 

(5)  Advances  by  Third  Persons.  — See  note  6. 

VII.  Termination  of  Tenancy  in  General  —  2.  By  Merger. 

3.  By  Abandonment.  —  See  note  2. 

7.  By  Destruction  of  Demised  Premises.  —  See  note  9. 

VIII.  Surrender — 1.  Definition.  —  See  note  15. 

2.  To  Whom  to  Be  Made.  —  See  note  2. 
Agent.  —  See  note  7. 

3.  By  Whom  to  Be  Made.  —  See  note  2. 
Colessee.  —  See  note  5. 

Agent.  —  See  note  6. 

4.  How  Made  —  a.  Surrender  IN  Fact  —  (1)  In  General. 


—  See 


—  See 


Agreement  to  Surrender.  —  See  note  12. 


lien  in  his  own  name  for  money  furnished  the 
tenant,  as  landlord,  with  which  to  make  the 
crop,  though  the  land  and  such  money  belonged 
to  another  whom  he  represented  in  the  trans- 
action.   Fargason  v.  Ford,  119  Ga.  343. 

The  Supplies  Need  Not  Be  Furnished  Directly 
by  the  Landlord,  but  if  they  are  furnished  on  his 
credit  they  are  an  "  advancement  "  by  him  and 
entitled  to  the  protection  of  the  landlord's  lien 
under  the  North  Carolina  statute.  Powell  v. 
Perry,  127  N.  Car.  22. 

352.  6.  Items  for  Pasturage  of  Stock  or  Hire  of 
Teams,  not  used  in  cultivation  of  crop,  are  not 
advances  for  which  the  landlord  may  claim  a 
lien.  Tucker  v.  Thomas,  35  Tex.  Civ.  App. 
499. 

7.  Mules. — -The  lien  does  not  cover  a  sum 
agreed  to  be  paid  by  the  tenant  in  case  of  the 
death  of  mules  furnished  to  the  tenant.  Bush 
v.  Willis,  130  Ala.  395. 

353.  2.  In  Alabama  the  Balance  Unpaid  in 
Any  Year. — -Bush  v.  Willis,  130  Ala.  395, 
construing  Civ.  Code  Ala.  (1896),  §  2705,  fol- 
lowing Cockburn  v.  Watkins,  76  Ala.  486. 

4.  Priority  of  Lien. —  Neal  v.  Brandon,  70  Ark. 
79;  Perry  v.  Perry,  127  N.  Car.  23  (mortgage 
of  crop). 

6.  Advances  by  Third  Persons.  —  The  assign- 
ment by  the  landlord  of  the  rents  to  accrue 
under  a  lease  does  not  create  the  relation  of 
landlord  and  tenant  between  the  assignee  and 
the  tenant,  and  therefore  such  assignee  is  not 
entitled  to  a  landlord's  lien  for  advances  to  the 
tenant.     State  v.  F.lmore,  68  S.  Car.  140. 

The  Assignee  of  a  Rent  Note  is  not  entitled  to 
a  landlord's  lien  for  advances,  though  the  tenant 
promised  to  recognize  him  as  landlord.  Coker 
v.  Britt,  78  Miss.  583. 

10.  Tolsma  v.  Adair,  32  Wash.  383. 

354.  2.  Abandonment  by  Tenant.  —  Aye  v. 
Philadelphia  Co.,  193  Pa.  St.  451,  74  Am.  St. 
Rep.  696;  Marshall  v.  Forest  Oil  Co.,  198  Pa. 
St.  83. 

Recovery  of  Damages  by  Landlord.  —  McCready 
v.  Lindenhorn,  63  N.  Y.  App.  Div.  106,  affirmed 
172  N.  Y.  400. 

35$.  9.  Gavan  v.  Norcross,  117  Ga.  356; 
Snook,  etc.,  Furniture  Co.  v.  Steiner,  117  Ga. 
363. 


A  Partial  Destruction  of  the  building  without 
the  destruction  of  the  apartment  leased  does 
not  terminate  the  tenancy,  but  the  lessee  is  en- 
titled to  continue  in  the  occupancy  of  the  apart- 
ment. .Tones  v.  J.  W.  Fowler  Drug  Co.,  (Ky. 
1905)  85  S.  W.  Rep.  721. 

15.  Definition  of  Surrender.  —  Hayes  v.  Gold- 
man, yi  Ark.  251,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  355;  Hoerdt  v.  Hahne, 
91  111.  App.  514. 

356.  2.  To  Whom  Surrender  May  Be  Made.  — 
Hoerdt  v.  Hahne,  91  111.  App.  514. 

7.  Surrender  to  Agent.  —  Robinson  v.  Hena- 
ghan,  92  III.  App.  620;  Buckingham  Apartment 
House  Co.  v.  Dnfoe,  78  Minn.  268;  Dodge  v. 
Pritchard,  (Supm.  Ct.  App.  T.)  34  Misc.  (N. 
Y.)  542;  Morris  v.  Dayton,  (Supm.  Ct.  App. 
T.)  86  N.  Y.  Snpp.  172;  Goldsmith  v.  Schroeder, 
93  N.  Y.  App.  Div.  206;  Comtt.ercial  Hotel  Co. 
v.  Brill,  123  Wis.  63S. 

Authority  to  Collect  Rents  and  Direct  Repairs. 
—  Fx  p.  Brrimwe'H,  40  Can.  L.  T.  42  (husband). 

357.  2.  A  Leasehold  Constituting  a  Home- 
stead cannot  be  surrendered  by  the  husband 
(lessee)  as  against  his  wife's  interests.  Beranek 
v.  Beranek,  113  Wis.  272. 

5.  Colessees.  —  Harford  v.  Tavlor,  181  Mass. 
266. 

6.  The  President  of  a  Corporation  has  not 

necessarily  power  to  surrender  a  lease  run- 
ning to  the  corporation  containing  an  option 
to  purchase.  Lester  Agricultural  Chemical 
Works  v.  Selby,  (N.  J.  1904)  59  Atl.  Rep. 
247. 

8.  Surrender  in  Fact.  —  Ledsinger  v.  Burke, 
113  Ga.  74. 

10.  Wray-Austin  Machinery  Co.  v.  Flower, 
(Mich.  1905)  103  N.  W.  Rep.  873. 

12.  Agreement  to  Surrender.  —  In  case  of  an 
agreement  to  surrender  in  fiituro  on  a  breach  of 
the  agreement  by  the  lessee,  the  landlord  can- 
not maintain  summary  proceedings  to  recover 
possession.    Fish  v.  Thompson.  129  Mich.  313. 

Agreement  to  Accept  Surrender  on  the  happen- 
ing of  certpin  contingencies  such  as  the  subse- 
quent renting  of  the  promises  to  a  permanent 
tenrmt  is  not  operative  to  work  a  surrender 
unless  the  premises  have  been  so  rented.  Price 
V.  Coblitz,  i2  Ohio  Cir,  Dec.  34. 
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mi  i , 

letting.  — 


(2)  Statute  of  Frauds.  —  See  notes  3,  4,  6. 

/>.  Si  kkiadkr  BY  Oi'KRATlON  OF  Law  —  (1)  In  General. 


See 


302 


note  10. 


(2)  Acceptance  by  Tenant  of  Neiv  Lease  —  (a)  in  General.  —  See  note  5. 
b  1  Character  of  New  Lease.  —  See  note  I. 

Voidable  Lease.  —  See  note  2. 

Parol  Lease.  —  See  note  3. 

Lease  to  Commence  in  Futuro.  —  See  note  6. 

icl  Intention  of  Parties.  — See  note  12. 

(3)  Reletting  to  Third  Persons  and  Substitution  of  Tenants  —  (a)  Re- 
See  note  4. 

(b)  Substitution  of  Tenants.  —  See  note  5. 

What  Constitutes  Substitution  of  Tenants.  —  See  notes  2,  3,  4. 

(4)  Creation  of  Inconsistent  Relation.  —  See  notes  6,  9. 

(5)  Delivery  and  Resumption  of  Possession  —  (a)  In  General.  —  See 


35S.    3.  Common  Law.  —  Heller  v.  Dailey, 

28  Ind.  App.  555. 

4.  Rector  v.  Hartford  Deposit  Co.,  102  111. 

App.  554- 

6.  See  Heller  v.  Dailey,  28  Ind.  App.  555. 
35!>.    1.  Surrender  by  Operation  of  Law.  — 

Lcdsinger  v.  Burke,  j  1 3  Ca.  74. 

The  fact  that  a  lease  provides  that  there  shall 
be  no  surrender  unless  accepted  by  the  land- 
lord in  writing  does  not  prevent  the  operation 
of  a  surrender  by  operation  of  law.  Gold- 
smith v.  Schroeder,  93  N.  Y.  App.  Div.  206. 

Surrender  of  Part  of  Leased  Premises.  —  Hewitt 
V.  Hornbuckle,  97  111.  App.  97. 

3.  Leases  under  Seal.  —  Hewitt  v.  Hornbuckle, 
97  111.  App.  97. 

5.  Acceptance  by  Tenant  of  New  Lease.  — 
Fenner  v.  Blake,  (.1900)  1  Q.  3.  426;  Knight  v. 
Williams,  (1901)  1  Ch.  256;  Heller  v.  Dailey, 
28  Ind.  App.  566,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  358;  Michigan  City 
v.  Leeds,  24  Ind.  App.  271  ;  Bowman  v.  Wright, 
65  Neb.  661  ;  Reading  Trust  Co.  v.  Jackson,  22 
Pa.  Super.  Ct.  69 ;  Nashville,  etc.,  R.  Co.  v. 
Heikens,  112  Tenn.  378. 

360.  1.  New  Lease  Must  Be  Valid. —  Knight 
v.  Williams,  (1901)  1  Ch.  256. 

2.  Voidable  Lease.  —  McCaw  v.  Cox,  (Neb. 
1905)  103  N.  W.  Rep.  76. 

3.  Acceptance  of  Parol  Lease.  —  Michigan  City 
v.  Leeds,  24  Ind.  App.  271.  See  also  Andre  v. 
Graebner,  126  Mich.  116. 

6.  If  the  new  lease  is  to  commence  after 
the  term  of  the  existing  lease  the  latter  is  not 
terminated.  Ely  v.  Collins,  (Supm.  Ct.  Spec. 
T.)  45  Misc.  (N.  Y.)  255. 

12.  In  New  Jersey  it  is  held  that  where  a 
lessee  accepts  a  lease  of  the  same  premises  for 
the  same  term  containing  additional  restric- 
tions on  the  use  of  the  property  and  omitting  an 
option  to  purchase  contained  in  the  first  lease, 
but  retains  in  his  possession  the  first  lease,  this 
will  not  operate  as  a  surrender  of  the  first  lease. 
Lester  Agricultural  Chemical  Works  v.  Selby, 
(N.  J.  1904)  59  Atl.  Rep.  247,  approving  Van 
Rensselaer  v.  Penniman,  6  Wend.  (N.  Y.)  569. 

361.  4.  Weiner  v.  Baldwin,  9  Kan.  App. 
772;  Cooley  v.  Collins,  186  Mass.  507;  Drew 
v.  Billings-Drew  Co.,  132  Mich.  65;  Squire  v. 
Ferd.  Heim  Brewing  Co.,  90  Mo.  App.  462 ; 
James  v.  Coe,  (N.  Y.  City  Ct.  Gen.  T.)  61  N.  Y. 


Supp.  1099;  Commercial  Hotel  Co.  v.  Brill,  123 
Wis.  638. 

If  the  tenant  is  induced  by  fraud  to  accept  a 
new  lease,  equity  may  rehabilitate  the  lease 
surrendered.  Powell  v.  F.  C.  Linde  Co.,  49  N. 
Y.  App.  Div.  286. 

5.  Substitution  of  Tenants.  —  Carson  v.  Ar- 
vantes,  27  Colo.  77 ;  Hoerdt  v.  Hahne,  91  111. 
App.  514;  Ascarete  v.  Pfaff,  34  Tex.  Civ.  App. 
375- 

362.  2.  What  Constitutes  Substitution  of  Ten- 
ants. —  Golding  v.  Brennan,  183  Mass.  286; 
Woodworth  v.  Harding,  75  N.  Y.  App.  Div.  54. 

3.  Detroit  Pharmacal  Co.  v.  Burt,  124  Mich. 

220. 

4.  Hoerdt  v.  Hahne,  91  111.  App.  514;  Heller 
v.  Dailey,  28  Ind.  App.  555  ;  Ely  v.  Winans, 
(Supm.  Ct.  App.  T.)  88  N.  Y.  Supp.  929. 

6.  Relation  of  Vendor  and  Vendee. —  See  Miner 
v.  Boynton,  129  Mich.  585,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  362. 

9.  A  redemise  of  the  tenant  to  the  landlord 
of  a  part  of  the  premises  for  an  indefinite  time 
does  not  operate  as  a  surrender  with  regard  to 
the  part  demised.  Tolsma  v.  Adair,  32  Wash. 
383. 

10.  Resumption  of  Possession  by  Landlord  — 

Georgia.  —  Ledsinger  v.  Burke,  113  Ga.  74. 

Illinois.  —  Rector  v.  Hartford  Deposit  Co., 
190  111.  380,  102  111.  App.  554;  Channel  v.  Ms> 
rifield,  206  111.  278.' 

Louisiana. — Jackson  v.  Doll,  109  La.  230. 

Minnesota.  —  Buckingham  Apartment  House 
Co.  v.  Dafoe,  78  Minn.  268 :  Paget  v.  Electrical 
Engineering  Co.,  85  Minn.  311. 

Nebraska.  —  Boyd  v.  George,  (Neb.  1902)  89 
N.  W.  Rep.  271. 

New  Jersey.  —  Miller  v.  Dennis,  68  N.  T-  L. 
320. 

New  York.  —  Crane  v.  Edwards,  80  N.  Y. 
App.  Div.  333  ;  Ewing  v.  Barnard,  (Supm.  Ct. 
App.  T.)  84  N.  Y.  Supp.  137:  Krumdieck  v. 
Ebbs,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp.  525  ; 
Goldsmith  v.  Schroeder,  93  N.  Y.  App.  Div. 
206. 

Rhode  Island.  —  White  i>.  Berry,  24  R.  I.  74. 

Wisconsin.  —  Commercial  Hotel  Co.  v.  Brill, 
123  Wis.  638. 

The  fact  that  the  lease  is  under  seal  is  im- 
material. Bloomquist  v.  Johnson,  107  111.  App. 
154- 


Vol.  XVIII. 


LANDLORD  AND  TENANT. 


363  366 


363.  See  notes  I,  2,  3. 

(b)  Abandonment  by  Tenant  —  aa.  In  General.  —  See  note  4* 

364.  See  note  4. 

bb.  Landlord  Taking  Possession.  —  See  notes  5»  7>  8,  9. 
cc.  Acceptance  of  Keys  by  Landlord.  —  See  note  II. 

365.  See  notes  1,  2,  3,  4. 

dd.  Reletting  by  Landlord.  —  See  note  6. 

366.  Time  of  Surrender.  —  See  note  I. 


363.  1.  Express  Agreement  for  Surrender  Un- 
necessary. —  Hayes  v.  Goldman,  71  Ark.  251; 
Gold  v.  Ross,  10  British  Columbia  80. 

A  Conditional  Acceptance  of  Surrender  is  not 
operative  to  effect  a  surrender  if  the  lessee  fails 
to  perform  the  condition.  Dodge  v.  Pritchard, 
(Supm.  Ct.  App.  T.)  34  Misc.  (N.  Y.)  542. 

The  Issuance  of  a  Notice  to  Quit  or  Pay  Rent  in 
Arrears  is  preliminary  to  summary  proceedings, 
and  the  delivery  of  possession  in  pursuance  of 
such  notice  will  operate  as  a  surrender,  but  in 
such  a  case  the  tenant  must  vacate  in  accordance 
with  the  notice.  Morris  v.  Dayton,  (Supm.  Ct. 
App.  T.)  86  N.  Y.  Supp.  172. 

2.  Necessity  for  Landlord's  Acceptance  of  Pos- 
session. —  Steketee  v.  Pratt,  122  Mich.  80  ;  Lud- 
ington  v.  Staton,  (Supm.  Ct.  App.  T.)  32  Misc. 
(N.  Y.)  736  (making  repairs  with  the  consent 
of  tenant  does  not  operate  as  a  surrender)  ; 
Griffin  v.  Martel,  77  Vt.  19. 

3.  Consent  of  Landlord  to  Tenant's  Vacating.  — 
Faseler  v.  Kothman,  (Tex.  Civ.  App.  1902)  70 
S.  W.  Rep.  321. 

4.  Abandonment  of  Possession  by  Tenant.  — 
Biges  v.  Stueler,  93  Md.  too. 

364.  4.  Acceptance  of  Surrender  Held  a 
Question  of  Fact  for  the  Jury.  —  Van  Brunt  v. 
Wallace,  88  Minn.  116. 

5.  Landlord  Taking  Possession  on  Abandonment 
by  Tenant. —  Lamson  Consol.  Store  Service  Co. 
V.  Bowland.  114  Fed.  Rep.  639,  52  C.  C.  A.  335; 
Hayes  v.  Goldman,  71  Ark.  251,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  364;  Armour 
Packing  Co._  v.  Des  Moines  Pork  Co.,  116 
Iowa  723,  03  Am.  St.  Rep.  270,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  364;  Biggs 
v .  Stueler,  93  Md.  100  ;  White  v.  Berry,  24  R. 
I.  74- 

7.  Care  of  Premises  by  Landlord.  —  Hayes  v. 
Goldman,  71  Ark.  251  ;  Lewis  v.  Scanlan,  3 
Penn.  (Del.)  238;  Oldewurtel  v.  Wiesenfeld,  97 
Md.  165;  Dodge  v.  Pritchard,  (Supm.  Ct.  App. 
T.)  34  Misc.  (N.  Y.)  542.  See  also  Fitzhugh 
V.  Baird,  134  Cal.  570. 

8.  Making  Necessary  Repairs.  —  Biggs  v. 
Stueler,  93  Md.  100;  Oldewurtel  v.  Wiesenfeld, 
07  Md.  165  ;  Gerhart  Realty  Co.  v.  Brecht,  109 
Mo.  App.  25. 

9.  The  lease  of  a  building  and  appurtenances 
reserved  to  the  landlord  permission  to  make 
such  repairs  or  alterations  in  the  demised 
premises  as  should  he  necessary  for  the  preser- 
vation thereof.  During  the  term  demised  the 
tenant  abandoned  the  premises,  and  subsequently 
the  landlord  entered  and  remodeled  the  build- 
ing, making  extensive  alterations  beyond  any 
necessity  for  preservation,  li  was  held  that 
such  acts  constituted  a  surrender  by  act  and 
operation  of  law.  Meeker  v.  Spalsbury,  66  N. 
J.  L.  60. 


11.  Delivery  and  Acceptance  of  Keys.  —  Lewis 

V.  Scanlan,  3  Penn.  (Del.)  238;  Ledsinger  v. 
Burke,  113  Ga.  74:  McElroy  v.  Brooke,  104 
111.  App.  220;  Gerhart  Realty  Co.  v.  Brecht,  109 
Mo.  App.  25  ;  Dodge  v.  Pritchard,  (Supm.  Ct. 
App.  T.)  34  Misc.  (N.  Y.)  542. 

365.  1.  Oldewurtel  v.  Wiesenfeld,  97  Md. 
165. 

2.  Landlord  Taking  Charge  of  Key  Abandoned 
by  Tenant.  —  Landt  v.  Schneider,  31  Mont.  15. 

3.  Leaving  Key  at  Landlord's  Office  or  Resi- 
dence. —  Dodge  v.  Pritchaid,  (Supm.  Ct.  App. 
T.)  34  Misc.  (N.  Y. )  542:  Durfee  v.  United 
Stores,  24  R.  I.  254. 

4.  Sending  Key  to  Landlord. —  Biggs  v.  Stueler, 
93  Md.  100  :  White  v.  Berry,  24  R.  I.  74. 

6.  Reletting  —  General  Rule  —  United  States. 
—  In  re  Mahler,  105  Fed.  Rep.  428. 

Arkansas.  —  Hayes  v.  Goldman,  71  Ark.  251. 

Maryland.  —  Biggs  v.  Steuler.  93  Md.  100. 

New  York.  —  Gaftney  v.  Paul,  (Supm.  Ct. 
App.  T.)  29  Misc.  (N.  Y.)  642;  Bacon  v. 
Combes,  (Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.) 
704;  Krumdieck  v.  Ebbs,  (Supm.  Ct.  App.  T.) 
84  N.  Y.  "Supp.  525  ;  Fleischmann  Realty,  etc., 
Co.  v.  Morrison,  (Supm.  Ct.  App.  T.)  88  N.  Y. 
Supp.  128;  Gutman  v.  Conway,  (Supm.  Ct. 
App.  T.)  45  Misc.  (N.  Y.1  363,  following  Gray 
v.  Kaufman  Dairy,  etc.,  Co.,  162  N.  Y.  388,  76 
Am.  St.  Rep.  327,  and  distnguishing  Underhill 
v.  Collins,  132  N.  Y.  269. 

Vermont. —  Pelton  v.  Place,  71  Vt.  430. 

Wisconsin. — •  F.imermann  v.  Nathan,  116  Wis. 
124. 

See  also  Oakford  v.  Nirdlinger,  196  Pa.  St. 
162.  But  see  Bradley  v.  Walker,  93  111.  App. 
609 ;  Brown  v.  Cairns.  63  Kan.  584 ;  Gerhart 
Realty  Co.  v.  Brecht,  109  Mo.  App.  25. 

It  is  otherwise  if  the  reletting  is  with  the 
consent  and  acquiescence  of  the  tenant.  Dolton 
v.  Sickel,  66  N.  J.  L.  160. 

A  provision  in  a  lease  that  if  the  premises  be- 
come vacant  during  the  term  the  landlord 
should  be  authorized  to  relet  them  and  apply 
the  rent  to  the  payment  of  expenses  of  reletting 
and  of  the  rent  due,  is  valid,  and  the  reletting 
by  the  landlord,  in  pursuance  of  such  provision 
does  not  operate  as  a  surrender.  Jones  v.  Rush- 
more,  67  N.  J.  L.  157. 

In  Marybmd  it  has  been  held  that  where  a 
tenant  abandons  the  premises,  and  the  lessor 
expressly  refuses  to  accept  the  surrender  and 
notifies  the  tenant  that  he  will  rent  the  prem- 
ises on  his  account  and  hold  him  for  deficiencies 
in  the  rent,  such  a  reletting  by  the  lessor  does 
not  operate  as  a  surrender.  Oldewurtel  v.  Wie- 
senfeld, 97  Md.  'fit;. 

366.  1.  Time  of  Surrender.  —  Isaacson  v. 
Wolfensohn,  (Supm.  Ct.  App.  T.)  84  N.  Y. 
Supp.  555. 
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3<»<>.     Attempting  to  Relet.  —  See  notes  2,  3, 

5.  Effect  of  Surrender.  —  See  notes  5,  6,  7. 
IW7 .     Right!  of  Third  Persons  Acquired  under  Lessee.  —  See  note  I. 

IX.  Forfeiture  —  1.  By  Disclaimer  of  Landlord's  Title  —  a.  In  Gen- 
eral. —  See  note  2. 

370.  3.  Breach  of  Covenants  or  Agreements  by  Lessee.  —  See  notes  1,4,  7. 
37  t.    4.  Provisions  for  Forfeiture  and  Power  of  Re-entry  — a.  In  General. 

—  See  note  8. 

b.  General  Construction  of  Forfeiture  Clauses.  —  See 

note  12. 

37*2.    See  notes  t,  2. 

c   Forfeiture  for  Breach  of  Particular  Covenants  — 
(1)  In  General.  —  See  note  4.  ' 


'MM.  2.  Attempting  to  Relet.  —  Lewis  v. 
Scanlan,  3  Penn.  (Del.)  238;  Bradley  v. 
Walker,  93  111.  App.  609;  Weiner  v.  Baldwin!,  9 
Kan.  App.  772;  Dorrance  v.  Bonesteel,  51  N.  Y. 
App,  Div.  129. 

3.  Putting  up  "  To  Let  "  Sign.  —  Oldewurtel  v. 
Wiesenfeld,  97  Md.  165. 

6.  The  lessee  after  surrender  has  still  the 
right  to  retain  possession  of  his  copy  of  the 
lease.  Knight  V.  Williams,  (1901)  1  Ch.  256, 
70  L,  J.  Ch,  92. 

The  fact  that  the  lessee  after  the  surrender 
of  the  term  reassumes  possession  of  the  leased 
premises  does  not  revive  the  surrendered  lease. 
Carson  v.  Arvantes,  27  Colo.  77. 

6.  Hobson  v.  Silva,  137  Cal.  xix,  70  Pac.  Rep. 
619;  Carson  v.  Arvantes,  27  Colo.  77;  Hewitt 
v.  Hornbuckle,  97  111.  App.  97  ;  Cohen  v.  Witte- 
mann,  100  N.  Y.  App.  Div.  338;  Geddis  v.  Fol- 
liett,  16  S.  Dale.  610.  See  also  Jackson  v.  Doll, 
109  La.  230. 

7.  Hobson  v.  Silva,  137  Cal.  xix,  70  Pac.  Rep. 
619. 

367.  1.  Estate  of  Sublessee  Not  Affected  by 
Surrender.  —  Morrison  v.  Sohn,  90  Mo.  App.  76; 
Oshinsky  v.  Greenberg,  (Supm.  Ct.  App.  T.)  39 
Misc.  (N.  Y,)  342. 

The  lessor  in  case  of  a  surrender  cannot  hold 
the  sublessee  liable  as  tenant  against  bis  will. 
Williams  v.  Michigan  Cent.  R.  Co.,  133  Mich. 
448. 

A  lessor  accepting  the  surrender  of  the  lease- 
hold from  the  lessee  cannot  thereafter  recover 
rent  from  a  subtenant  where  the  latter  has  not 
attorned  to  him,  but  if  the  sublessee  attorns  to 
the  lessor  after  the  surrender,  he  is  liable  to 
the  lessor  for  rent  for  the  full  term  of  the  sub- 
lease.   McDonald  v.  May,  96  Mo.  App.  236. 

A  Sublessee  Becomes  the  Tenant  of  the  Lessor 
on  acceptance  of  the  surrender  by  the  lessee. 
Simmons  v.  Pope,  (Supm.  Ct.  App.  T.)  84  N.  Y. 
Sopp.  973- 

Liability  of  Lessor  on  Covenants  of  Sublessor.  — 

Littlejohn  v.  Soper,  1  Ont.  L.  Rep.  172. 

2.  Barnewell  v.  Stephens,  (Ala.  1905)  38  So. 
Rep.  662,  following  Dahm  v.  Barlow,  93  Ala. 
120;  Wildey  Lodge  No.  zi  v.  Paris,  31  Tex. 
Civ.  App.  633.  See  also  Snyder  v.  Harding,  34 
Wash.  286. 

370.    1.  Breach  of  Covenants  or  Agreements 

in  Lease.  —  In  re  Pennewell,  (C,  C.  A.)  119 
Fed.  Rep,  139,  citing  18  Am.  amb  Eng.  ErfcYc. 
or  Law  (2d  ed.)  369;  Ocean  Grove  Camp  Meet- 
ing Assoc.  v.  Sanders.  68  N.  J.  L.  631  ;  Michaels 
V.  Fishel,  169  N.  Y.  381. 


4.  Covenants  to  Pay  Rent.  —  Marshall  v.  For- 
est Oil  Co.,  198  Pa.  St.  83. 
7.  Covenants  Against  Assigning  and  Subletting. 

—  In  re  Pennewell,  (C.  C.  A.)  119  Fed.  Rep. 
139,  citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  369.  But  see  Wray-Austin  Machinery  Co. 
v.  Flower,  (Mich.  1905)  103  N.  W.  Rep.  873. 

371.  8.  Provisions  for  Forfeiture.  —  A  de- 
mand for  the  performance  of  stipulations  has 
been  held  unnecessary  to  enable  the  lessor  to 
enforce  a  forfeiture.  Walker  v.  Dowling,  (Ky. 
1902)  68  S.  W.  Rep.  135. 

12.  Forfeiture  Clauses  Strictly  Construed.  — 
Boston  El.  R.  Co.  v.  Grace,  etc.,  Co.,  112  Fed. 
Rep.  279,  50  C.  C.  A.  239 ;  In  re  Pennewell, 
119  Fed.  Rep.  139,  55  C.  C.  A.  $7X  I  Johnson  v. 
Lehigh  Valley  Traction  Co.,  130  Fed.  Rep.  932; 
McConnell  v.  Pierce,  210  111.  627;  Cole  v.  John- 
son, 120  Iowa  667;  Lent  v.  Curtis,  24  Ohio  Cir. 
Ct.  592. 

372.  1.  Implied  Covenants.  —  A  general  pro- 
vision for  re-entry  for  conditions  broken  does 
not  authorize  re-entry  for  breach  of  implied 
covenants.    Somers  v.  Loose,  127  Mich.  77. 

"  Covenants  to  Be  Performed." — A  right  of  re- 
entry reserved,  should  the  lessee  "  make  default 
of  or  in  the  performance  of  all  or  any  of  the 
covenants  hereinbefore  contained  which  on  his 
part  are  or  ought  to  be  performed,"  was  held 
not  to  authorize  re-entry  for  breach  of  negative 
covenants.  Harman  v.  Ainslie,  (1903)  2  K.  B. 
241. 

In  Harman  v.  Ainslie,  (1904)  1  K.  B.  698,  a 
provision  for  re-entry  "  if  the  said  lessee  shall 
commit  any  breach  of  the  covenants  hereinbe- 
fore contained  and  on  his  part  to  be  performed." 
was  held  to  authorize  a  re-entry  for  breach  of  a 
covenant  net  to  sublet. 

Short  Form  Lease  Act.  —  The  right  of  re-entry 
respecting  short  forms  of  lease  applies  to  the 
breach  of  a  negative  as  well  as  of  an  affirma- 
tive covenant,  so  that  there  is  a  right  of  re- 
entry for  breach  of  the  covenant  not  to  assign 
or  sublet  without  leave.  McMahon  v.  Coyle,  5 
Ont.  L.  Rep.  618. 

2.  Intention  of  Parties.  —  West  Shore  R.  Co. 
v.  Wenner,  70  N.  J.  L.  233,  affirmed  71  N.  J.  L. 
682. 

4.  Voluntary  Liquidation  of  Company.  —  Hor- 
sey v.  Steiger,  (1809)  2  Q.  B.  79;  Fryer  v. 
F.wart,  (1902)  A.  C.  187,  71  L.  J.  Ch.  433: 
Ewart  v.  Frver.  82  L.  T.  N.  S.  416,  affirmed 
8$  L.  T.  N.  9.  551. 

Covenant  Not  to  Sell  Produce  of  Farm.  — 
Vincent  v.  Crane,  134  Mich.  700. 
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3?3. 
374. 


375. 
370. 


377. 
378. 

notes  6,  7. 
370. 


380. 


(2)  Nonrepair.  —  See  note  5. 

(3)  Breach  of  Covenant  to  Pay  Taxes.  —  See  notes  J,  8,  9,  10. 

(4)  Assignments.  —  See  note  2. 

(5)  Subletting.  — See  note  7. 

(7)  Nonpayment  of  Rent  —  (a)  In  General.  —  See  note  II. 
(b)  Demand  for  Rent  —  aa.  In  General.  —  See  note  8. 
See  notes  I,  2. 

66.  Place  of  Demand.  —  See  note  "J. 
ct.  Time  of  Demand.  —  See  note  4. 

5.  Statutory  Provisions  for  Forfeiture  —  a.  In  General.  —  See 

b.  Nonpayment  of  Rent.  — See  notes  i,  2. 

c.  Use  of  Premises  for  Illegal  Purposes.  —  See  note  5. 

Statutory  Provisions.  —  See  notes  9,  IO. 

6.  Provisions  for  Forfeiture  for  Benefit  of  Lessor.  —  See  note  9. 


373.  5.  Notice  to  Tenant  to  Repair  Not  Re- 
quired. —  Foss  v.  Stanton,  76  Vt.  365. 

7.  Effect  of  Payment  of  Taxes  After  Breach.  — 

Metropolitan  Land  Co.  v.  Manning,  98  Mo.  App. 
248. 

8.  Covenant  to  "  Promptly  Pay  When  Due."  — 

Metropolitan  Land  Co.  v.  Manning,  98  Mo.  App. 
248. 

9.  Forfeiture  for  Nonpayment  of  Water  Rent.  — 

Carpenter  v.  Wilson,  100  Md.  13,  quoting  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  373. 

10.  Metropolitan  Land  Co.  v.  Manning,  98 
Mo.  App.  248. 

37 1.  2.  Assignments  to  Work  Forfeiture.  — 
Marvin  v.  Hartz,  130  Mich.  26;  West  Shore  R. 
Co.  v.  Wenner,  70  N.  J.  L.  233. 

7.  Zeigler  v.  Lichten,  205  Pa.  St.  104. 

11.  Forfeiture  for  Nonpayment  of  Rent. —  Hol- 
lidge  v.  Moriarty,  17  App.  Gas.  (D.  C.)  520; 
Gunning  v.  Sorg,  113  111.  App.  332,  affirmed  214 
111.  616;  Ocean  Grove  Camp  Meeting  Assoc.  v. 
Sanders,  68  N.  J.  L.  63  r ;  Reams  v.  Fye,  24  Pa, 
Co.  Ct.  671,  10  Pa.  Dist.  242. 

A  tender  of  the  rent  due  is  effectual  to  pre- 
vent a  forfeiture  for  nonpayment  of  rent 
North  Chicago  St.  R.  Co.  v.  Le  Grand  Co.,  95 
111.  App.  439. 

Forfeiture  for  Nonpayment  of  Taxes.  —  Knight 
v.  Orchard,  92  Mo.  App.  466. 

375.  8.  Demand  for  Rent  Required.  —  Lam- 
son  Consol.  Store  Service  Co.  v.  Bowland,  (C. 
C.  A.)  114  Fed.  Rep.  639,  citing  18  Am.  and 
Eng.  Encvc.  of  Law  (2d  ed.)  375  ;  Johnson  v. 
Lehigh  Valley  Traction  Co.,  130  Fed.  Rep.  932; 
Cole  v.  Johnson,  120  Iowa  669,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  375  ;  Carpen- 
ter v.  Wilson,  100  Md.  13;  Godwin  v.  Harris, 
(Neb.  1904)  98  N.  W.  Rep.  439. 

376.  1.  Necessity  for  Demand  Waived  by 
Agreement.  — McCroskey  v.  Hamilton,  108  Ga. 
640,  75  Am.  St.  Rep.  79 ;  Cochran  v.  Philadel- 
phia Mortg.,  etc.,  Co.,  (Neb.  1903)  96  N.  W. 
Rep.  1 05 1. 

2.  Strict  Construction  of  Waiver  Provision.  — 

A  provision  in  a  lease  that  on  the  nonpayment 
of  rent  at  the  tittie  the  same  becomes  due  the 
lease  "  shall  at  once  terminate,"  does  not  dis- 
pense with  the  necessity  for  a  demand  for  rent 
in  order  to  terminate  the  lease.  Godwin  v. 
Harris,  (Neb.  1904)  98  N.  W.  Rep.  439. 

7.  Place  of  Demand.  —  Cole  v.  Johnson,  120 
Iowa  667. 


377.  4.  Time  of  Demand.  — ■  Lamson  Consol. 
Store  Service  Co.  v.  Bowland,  114  Fed.  Rep. 
639»  5-  C.  C.  A.  335  :  Johnson  v.  Lehigh  Valley 
Traction  Co.,  130  Fed.  Rep.  932;  Godwin  v. 
Harris,  (Neb.  1904)  98  N.  W.  Rep.  439;  Cole 
v.  Johnson,  120  Iowa  667. 

378.  6.  Statutory  Provisions  for  Forfeiture 
—  See,  generally,  Drew  v.  Mosbarger,  104  111. 
App.  635;  Waller  v.  Cockfield,  11 1  La.  Ann. 
595  ;  Byrkett  v.  Gardner,  35  Wash/668. 

Assignment. —  Gentle  v.  Faulkner,  68  L.  J. 
Q.  B.  848. 

Subletting  in  Violation  of  Covenant  in  Lease.  — 

Mulligan  v.  HoIIingsworth,  99  Fed.  Rep.  216; 
Harloe  v.  Lambie,  132  Cal.  133;  Wood  v.  Gar- 
rison, (Ky.  1901)  62  S.  W.  Rep.  728;  Murphy 
v.  Century  Bldg.  Co.,  90  Mo.  App.  621  ;  Brown 
v.  Pope,  27  Tex.  Civ.  App.  225. 

Failure  to  Perform  Covenants  After  Notice  — 
Notice  Held  Insufficient.  —  Byrkett  v.  Gardner, 
35  Wash.  668. 

Grantee  of  Lessor  Cannot  Enforce  Forfeiture.  — 
Ackerman  :'.  Thompson,  10  Ohio  Dec.  361. 

7.  Statute  Strictly  Construed. —  Cole  v.  John- 
son, 120  Iowa  667  ;  Ackerman  v.  Thompson,  10 
Ohio  Dec.  361,  7  Ohio  N.  P.  598. 

379.  1.  Nonpayment  of  Rent.  —  Cockerline 
v.  Fisher,  (Mich.  1905)  103  N.  W.  Rep.  522; 
Ocean  Grove  Camp  Meeting  Assoc.  v.  Sanders, 
67  N.  J.  L.  1. 

2.  Demand  for  Rent.  —  Byrkett  v.  Gardner,  35 
Wash.  668. 

5.  Use  of  Premises  for  Illegal  Purposes  —  Com- 
mon-law Rule.  —  Schwartz  v.  McQuaid,  214  III. 
357,  105  Am.  St.  Rep.  112. 

9.  Gambling.  —  Ackerman  v.  Thompson,  10 
Ohio  Dec.  361,  12  Ohio  Cir.  Dec.  456,  21  Ohio 
Cir.  Ct.  740. 

10.  Prostitution.— Sullivan  v.  Schatzel,  (Supm. 
Ct.  App.  T.)  88  N.  Y.  Supp.  352;  Provident 
Trust,  etc.,  Co.  v.  Chapleau,  12  Quebec  K.  B. 
45i. 

380.  9.  Forfeiture  Provisions  for  Benefit  of 
Lessor  — United  States.  —  Adams  v.  Shirk,  104 
Fed.  Rep.  54,  43  C.  C.  A.  407,  105  Fed.  Rep. 
659,  44  C.  C.  A.  653. 

Illinois.  —  Springer  v.  Chicago  Real  Estate 
L.  &  T.  Co.,  202  III.  17;  Channel  v.  Mcrrifield, 
206  111.  278.  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  380-382. 

Kansas.  —  Rrovn  v.  Cairns,  63  Kan.  584; 
Weiner  v.  Baldwin,  9  Kan.  App.  772. 
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381.    Sec  note  2. 

The  Reason.  —  See  note  3. 

The  Tenancy  Will  Therefore  Continue.  —  See  note  4. 

38*2.  7.  Waiver  of  Forfeiture  —  b.  Acts  Constituting  Waiver  —  (1) 
In  General.  — See  note  5. 

383.  (3)  Delay  in  Enforcement  of  Forfeiture.  —  See  note  3. 

384.  (8)  Demand  for  Rent.  —  See  note  9. 

385.  (io)  Receipt  or  Acceptance  of  Rent  —  (a)  Rent  Acoruing  After  Forfeiture 

—  aa.  In  General.  —  See  note  5. 

38C.    bb.  Intention  of  Lessor.  —  See  note  4. 

cc.  Ignorance  of  Cause  of  Forfeiture.  —  See  note  5. 

387.  (b)  Rent  Accrued  Before  Forfeiture  —  aa.  In  General.  —  See  note  3. 
bb.  Forfeiture  for  Nonpayment  of  Rent.  —  See  note  5. 

(c)  Receipt  of  Rent  After  Institution  of  Ejectment.  —  See  note  9. 

388.  d.  Continuing  and  Noncontinuing  Causes  of  Forfeiture  — 
(1)  Noncontinuing  Causes  of  Forfeiture.  — See  note  5. 

(2)  Continuing  Causes  of  Forfeiture.  — See  note  12. 

389.  See  note  5. 

e.  Upon  Whom  Waiver  Binding.  —  See  note  6. 
8.  Relief  from  Forfeiture  —  a.  For  Nonpayment  of  Rent.  —  See 
notes  7,  8,  9. 


Maine.  —  Small  v.  Clark,  97  Me.  304,  cuing 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  380. 

Maryland.  —  Morrison  v.  Smith,  90  Md.  76. 

Montana.  —  Bickford  v.  Kirwin,  30  Mont.  1. 

Nebraska.  —  Godwin  v.  Harris,  (Neb.  1904) 
98  N.  W.  Rep.  439. 

New  Jersey.  —  Ocean  Grove  Camp  Meeting 
Assoc.  v.  Sanders,  68  N.  J.  L.  631. 

New  York.  —  Tate  v.  Neary,  52  N.  Y.  App. 
Div.  78;  S.  Liebmann's  Sons  Brewing  Co.  v. 
Lauter,  73  N.  Y.  App.  Div.  183;  Rouiaine  v. 
Simpson,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 

875-  „  „ 

Pennsylvania.  —  English  v.  Yates,  205  Pa.  St. 

106. 

Washington.  —  Spencer  v.  Commercial  Co.,  30 
Wash.  520. 

381.  2.  Small  v.  Clark,  97  Me.  304  (statu- 
tory forfeiture),  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  381. 

3.  Reasons  for  Rule. — ■  Brown  v.  Cairns,  63 
Kan.  584. 

4.  Continuance  of  Tenancy  After  Cause  of  For- 
feiture. —  Boston  El.  R.  Co.  v.  Grace,  etc.,  Co., 
112  Fed.  Rep.  279,  50  C.  C.  A.  239;  Johnson 
v.  Lehigh  Valley  Traction  Co.,  130  Fed.  Rep. 
932;  Small  v.  Clark,  97  Me.  304,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  381  ;  Ocean 
Grove  Camp  Meeting  Assoc.  v.  Sanders,  68  N. 
J.  L.  631  ;  S.  Liebmann's  Sons  Brewing  Co.  v. 
Lauter,  73  N.  Y.  App.  Div.  183;  Spencer  v. 
Commercial  Co.,  30  Wash.  520.  But  see  Walker 
v.  Dowling,  (Ky.  1902)  68  S.  W.  Rep.  135. 

Taking  Possession  of  the  Premises  is  a  suffi- 
cient exercise  of  the  option  to  forfeit  the  lease. 
Metropolitan  Land  Co.  v.  Manning,  98  Mo.  App. 
248. 

•'182.  5.  Recognition  of  Continuance  of  Tenancy. 

—  McConnell  v.  Pierce,  210  111.  627. 

353.  3.  Delay  in  Enforcement  of  Forfeiture. — 
Morrison  v.  Smith,  90  Md.  76. 

354.  9.  Demand  for  Rent.  —  See  McCroskey 
v.  Hamilton,  108  Ga.  640,  75  Am.  St.  Rep.  79. 

385.     5.  Receipt   of  Rent   Accruing  After 


Cause  of  Forfeiture.  —  Jacob  v.  Down,  (1900)  2 
Ch.  156;  Johnson  v.  Lehigh  Valley  Traction  Co., 
130  Fed.  Rep.  932;  Stromberg  v.  Western  Tele- 
phone Constr.  Co.,  86  111.  App.  270 ;  Koehler 
v.  Brady,  163  N.  Y.  565,  affirming  22  N.  Y.  App. 
Div.  624;  Garcewich  v.  Woods,  (Supm.  Ct.  App. 
T.)  36  Misc.  (N.  Y.)  201  ;  Rouiaine  v.  Simpson, 
(Supm.  Ct.  App.  T.)  84  N.  Y.  Supp.  875  ;  Gran- 
ite Bldg.  Assoc.  v.  Greene,  25  R.  1.48,586.  See, 
however,  Fleming  v.  Fleming  Hotel  Co.,  (N.  J. 
1905)  61  Atl.  Rep.  157  (receipt  of  rent  from 
icceiver). 

356.  4.  Intention  of  Lessor  Immaterial.  — 

See  Soper      Littlejohn,  31  Can.  Sup.  Ct.  572. 

5.  Ignorance  of  Cause  of  Forfeiture. —  Mulligan 
1.  Hollingaworth,  99  Fed.  Rep.  216;  West  Shore 
R.  Co.  v.  Wenner,  71  N.  J.  L.  682,  affirming 
70  N.  J.  L.  233. 

357.  3.  Rent  Accrued  Before  Cause  of  Forfeit- 
ure. —  Johnson  v.  Lehigh  Valley  Traction  Co., 
130  Fed.  Rep.  932;  Robbins  v.  Conway,  92  111. 
App.  173  ;  Morrison  v.  Smith,  90  Md.  76;  Coch- 
ran v.  Philadelphia  Mortg.,  etc.,  Co.,  (Neb. 
'903)  96  N.  W.  Rep.  1051.  See  also  Soper  v. 
Littlejohn,  3:  Can.  Sup.  Ct.  572. 

5.  Forfeiture  for  Nonpayment  of  Rent  —  Subse- 
quent Acceptance.  —  See  Morrison  v.  Smith.  90 
Md.  76. 

9.  Receipt  of  Rent  After  Institution  of  Eject- 
ment. —  Granite  Bldg.  Corp  v.  Greene,  25  R.  I. 

586. 

355.     5.  Forfeiture  by  Assignment.  —  See 

North  Chicago  St.  R.  Co.  v.  Le  Grand  Co.,  95 
111.  App.  435. 

12.  Continuing  Causes  of  Forfeiture.  —  Jacob  v. 
Down,  (1900)  2  Ch.  156;  Mulligan  v.  Hnllings- 
worth,  09  Fed.  Rep.  216  ;  Robbins  v.  Conway. 
92  111.  App.  173  (nonpayment  of  rent)  ;  Granite 
Bldg.  Assoc.  v.  Greene,  25  R.  I.  48,  citinc  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  38S. 

359.  5.  Restrictions  upon  Use  of  Premises.  — 
Granite  Bldg.  Assoc.  v.  Greene,  23  R.  I.  48. 

6.  McConnell  v.  Pierce,  210  111.  627. 

7.  Relief  from  Forfeiture  for  Nonpayment  of 
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390.  b.  For  Causes  Other  than  Nonpayment  of  Rent  —  (i)  Ln 
General.  — See  note  13. 

391.  See  notes  2,  6,  8. 

(2)  Fraud,  Accident,  or  Mistake.  —  See  notes  1 1,  12. 

(3)  St  at  it  t  or y  Provisions.  —  See  note  14. 

393.    9.  Effect  of  Forfeiture  —  Upon  Eights  of  Third  Persons.  —  See  notes  5,  8. 
10.  Who  May  Enforce  Forfeiture  —  Lessor.  —  See  notes  10,  11. 

393.  Statutory  Provisions.  —  See  notes  I,  2. 

X.  Notice  to  Quit  —  1.  Necessity  for  Notice  to  Terminate  Tenancy 

—  Tenancies  for  Definite  Terms.  —  See  note  6. 

394.  2.  By  Whom  Notice  to  Be  Given  —  Agents.  —  See  note  7. 

395.  See  note  1. 

Grantee  of  Reversion.  —  See  note  4. 

3.  To  Whom  Notice  to  Be  Given.  —  See  note  8. 

396.  4.  Form  of  Notice  —  a.  Necessity  for  Writing.  —  See  notes  2,  3. 


Rent.  —  Johnson  v.  Lehigh  Valley  Traction  Co., 
130  Fed.  Rep.  932;  Carpenter  v.  Wilson,  100 
Md.  13,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  389  ;  Gordon  v.  Richardson,  185  Mass. 
492 ;  Fleming  7'.  Fleming  Hotel  Co.,  (N.  J. 
1905)  61  Atl.  Rep.  157;  Pyle  v.  Henderson,  55 
W.  Va.  125,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  389. 

389.  8.  Forfeiture  for  Nonpayment  of  Taxes. 
—  Webb  v.  King,  21  App.  Cas.  (D.  C.)  141; 
Carpenter  v.  Wilson,  100  Md.  13  (water  rent)  ; 
Knight  v.  Orchard,  92  Mo.  App.  466.  But  see 
Metropolitan  Land  Co.  v.  Manning,  98  Mo.  App. 
248. 

In  Gordon  v.  Richardson,  185  Mass.  492,  the 
court  refused  to  relieve  against  the  forfeiture 
of  a  lease  for  nonpayment  of  taxes  where  the 
estate  had  been  sold  by  reason  of  such  non- 
payment. 

9.  Compare  Ellis  v.  Rice.  195  Pa.  St.  42. 

390.  13.  Forfeiture  for  Causes  Other  than 
Nonpayment  of  Rent.  —  Gordon  v.  Richardson, 
185  Mass.  492. 

391.  2.  Eastern  Tel.  Co.  v.  Dent,  (1899) 
1  Q-  B.  835- 

6.  Forfeiture  for  Failure  to  Repair.  —  Gordon 
v.  Richardson,  185  Mass.  492. 

8.  Covenant  to  Insure.  —  Gordon  v.  Richard- 
son, 185  Mass.  492. 

11.  Metropolitan  Land  Co.  v.  Manning,  98 
Mo.  App.  248;  Pyle  v.  Henderson,  55  W.  Va. 
122,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  389- 

12.  Gordon  v.  Richardson,  185  Mass.  492. 
14.  English  Statute  for  Relief  of  Tenants.  — 

Pannell  v.  London  Brewery  Co.,  (1900)  1  Ch. 
496:  Grav  v.  Bonsall,  (1904)  1  K.  B.  601,  73 
L.  J.  K.  B.  515. 

Relief  of  Sublessee.  —  London  Bridge  Bldg. 
Co.  v.  Thomson,  89  L.  T.  N.  S.  50  ;  Ewart  v. 
Fryer.  86  L.  T.  N.  S.  676,  70  L.  J.  Ch.  138 
(1901)  l  Ch.  499,  affirmed  (1902)  A.  C.  187. 

392.  6.  Rights  of  Third  Persons  Acquired 
from  Tenant. —  Rees  v.  Andrews,  169  Mo.  177. 

Where  a  lease  covenants  that  in  the  event 
of  a  re-entry  by  the  lessor  for  nonpayment  of 
rent,  any  machinery  placed  on  the  premises  by 
the  tenant  r-hall  be  forfeited  to  the  lessor,  the 
lessor  will  succeed  to  such  title  only  as  the 
tenanr  himself  had.  Webster  v.  Bates  Mach. 
Co.,  61  Neb.  306. 

8.  Sublessees.  —  Ewart  v.  Fryer,  82  L.  T.  N. 


S.  415,  affirmed  83  L.  T.  N.  S.  551;  Williams 
v.  Michigan  Cent.  R.  Co.,  133  Mich.  448. 

10.  A  Colessor,  it  seems,  can  enforce  a  for- 
feiture only  to  the  extent  of  his  interest,  and  a 
notice  by  him  of  forfeiture  without  authority 
from  his  eclessor  will  not  terminate  the  entire 
tenancy.  Updegraff  v.  Lesem,  15  Colo.  App. 
297. 

11.  Small  v.  Clark,  97  Me.  304. 

393.  1.  Statutory  Provisions. —  Metropolitan 
Land  Co.  v.  Manning,  98  Mo.  App.  248.  See 
also  Drew  v.  Mosbarger,  104  111.  App.  635. 

Grantee  of  Reversion  by  Way  of  Mortgage  Can- 
not Enforce  Forfeiture.  —  Matthews  v.  Usher, 
(1900)  2  Q.  B.  535. 

2.  Small  v.  Clark,  97  Me.  304 ;  Godwin  v. 
Harris,  (Neb.  1904)  98  N.  W.  Rep.  439. 

6.  Tenancies  for  Definite  Terms.  —  Lautman 
v.  Miller,  158  Ind.  382;  Millington  v.  O'Dell, 
(Ind.  App.  1905)  73  N.  E.  Rep.  949;  Willoughby 
v.  Atkinson  Furnishing  Co.,  93  Me.  185:  Berner 
v .  Gebhardt,  87  Mo.  App.  409  ;  Mastin  v.  Met- 
zinger,  99  Mo.  App.  613  ;  McClave  v.  McAinsh, 
(Supm.  Ct.  App.  T.)  33  Misc.  (N.  Y.)  776;  Cox 
v.  Sammis,  57  N.  Y.  App.  Div.  173;  Stiles  v. 
Himmelwright,  16  Pa.  Super.  Ct.  649;  Wheeler 
v.  Wheeler,  77  Vt.  177. 

Delaware  Statute. —  Lewis  v.  Scanlan,  3  Penn. 
(Del.)  238. 

394.  7.  Notice  by  Agent.  —  Earl  Orchard 
Co.  v.  Fava,  138  Cal.  76;  Fitzgerald  v.  Union 
Sav.  Bank,  etc.,  Co.,  10  Ohio  Cir.  Dec.  49,  18 
Ohio  Cir.  Ct.  608;  Pope  v.  Miller,  24  Ohio  Cir. 
Ct.  640  ;  Bond  v.  Chapman,  34  Wash.  606  ;  Bur- 
rows v.  Mickelson,  14  Manitoba  739. 

395.  1.  Ratification  of  Notice  by  Unauthor 
ized  Agent.  —  Barnewell  v.  Stephens,  (Ala. 
■  905)  38  So.  Rep.  662. 

4.  Grantee  of  Reversion.  —  Wordsley  Brewery 
Co.  v.  Halford,  go  L.  T.  N.  S.  89;  Fitzgerald 
v.  Union  Sav.  Bank,  etc.,  Co.,  10  Ohio  Cir.  Dec. 
49,  18  Ohio  Cir.  Ct.  608:  Maher  v.  James  Han- 
ley  Brewing  Co.,  23  R.  I.  343. 

8.  Agent. — •  Prendergast  v.  Searle,  81  Minn. 
291. 

390.    2.  Notice  in  Writing  Not  Necessarv.  — 

Landsberg  v.  Tivoli  Brewing  Co.,  132  Mich. 
651  :  Guvernator  v.  Kenin,  66  N.  T.  L.  114. 

Abandonment  of  Premises  as  Notice  to  Quit.  — ■ 
Rnberson  V.  Simons.  109  Ga.  360. 

3.  Waiver  of  Necessity  for  Written  Notice.  — 
Marson  v.  Hughes,  17  Quebec  Super.  Ct.  x. 
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396.   b.  Statement  with  Regard  to  Termination  of  Tenancy  — 

Notice  from  Landlord.  —  Sec  note  4. 

307.    Notice  from  Tenant.  —  See  note  I. 

J.  Description  of  Demised  Premises.  —  See  notes  5,  8. 

c.  Statement  Regarding  Time  of  Quitting.  —  See  notes 

9,  10,  ir. 

398«     In  Order  to  Avoid  Any  Question.  —  See  note  3. 

5.  Service  of  Notice  —  b.  Notice  BY  Landlord.  —  See  note  9. 

309.     Leaving  Notice  on  Demised  Premises.  —  See  note  I. 

Leaving  Notice  Off  Demised  Premises  at  Tenant's  Residence  or  Place  of  Business.  — 

See  note  2. 

400.  6.  Computing  Time  of  Notice.  —  See  note  8. 

7.  Waiver  —  a.  Of  NECESSITY  FOR  NOTICE.  —  See  notes  9,  II. 
b.  Of  Defects  in  Notice.  —  See  note  14. 

401.  c.  Of  Tenant's  Right  to  Notice  by  Disclaimer  of  Tenancy. 

—  See  note  3. 

102.  d.  Of  Effect  of  Notice  to  Terminate  Tenancy.  —  See 
notes  2,  3. 

Second  Notice.  —  See  notes  5,  6. 
Payment  of  Rent.  —  See  notes  7,  8. 

403.  XI.  Holding  Over  —  1.  General  Duty  of  Tenant  to  Redeliver  Posses- 
sion. —  See  notes  I,  2. 

Holding  Over  by  Sublessee.  —  See  note  6. 


39G.  4.  Notice  to  Quit  or  Make  Repairs  Is  In- 
sufficient.—  Baltimore  Dental  Assoc.  v.  Fuller, 
101  Va.  627. 

397.     1.  Abandonment  of  Possession.  —  See 

Arbenz  v.  Exley,  57  W.  Va.  580,  disapproving 
Betz  v.  Maxwell,  48  Kan.  142 ;  Adams  v.  Co- 
hoes,  127  N.  Y.  175. 

5.  Substantial  Accuracy  Sufficient.  —  Alworth 
v.  Gordon,  81  Minn.  445. 

8.  Notice  to  Quit  Part  of  Premises.  —  Alworth 
V.  Gordon,  81  Minn.  445. 

9.  Time  of  Quitting  to  Be  Stated.  —  Waggoner 
v.  Preston,  83  Minn.  336;  Mitchell  v.  Matheson, 
23  Wash.  72:3. 

10.  Eurrows  V.  Mickelson,  14  Manitoba  739. 

11.  Berner  v.  Gehhardt,  87  Mo.  App.  400. 
But  see  Ivory  v.  Brown,  137  Cal.  603. 

In  Sarle  v.  Powell,  80  Minn.  278,  it  was  held 
that  while  it  is  proper  to  notify  a  tenant  from 
month  to  month  to  remove  on  the  day  his 
monthly  term  expires,  still  a  notice  to  quit  is 
not  insufficient  or  defective  because  it  notifies 
him  to  vacate  the  premises  on  the  following  day. 

In  Harri?  v.  Halverson,  23  Wash.  779,  where 
the  tenancy  terminated  on  the  last  day  of  April, 
a  notice  to  quit  at  the  expiration  of  said  month 
"  ending  May  1st,"  was  held  sufficient. 

39*.  3.  General  Statement  as  to  Time  of 
Quitting.  —  Wride  v.  Dyer,  (1900)  1  Q.  B.  23. 

9.  8ervice  Sufficient  if  Notice  Actually  Received. 

—  Earl  Orchard  Co.  v.  Fava,  138  Cal.  76; 
Ewing  v.  O'Malley,  108  Mo.  App.  117. 

Service  by  Mail.  —  Alworth  v.  Gordon,  81 
Minn.  445;  Van  Grutten  v.  Trevenen,  (1902) 
2  K.  B.  82,  71  L.  J.  K.  B.  544- 

399.  1.  Leaving  Notice  on  Demised  Premises. 

—  Gerhart  Realty  Co.  v.  Weiter,  108  Mo.  App. 
248. 

2.  Service  by  Leaving  OfT  Premises  at  Tenant's 

Residence.  —  Foss  v.  Stanton,  76  Vt.  365. 

400.  8.  Computing  Time  with  Respect  to 
Notice. —  Baker  v.  Kenney,  69  N.  J.  L.  180. 


Week's  Notice— What  Not  Sufficient.  —  Wes- 
ton v.  Fidler,  88  L.  T.  N.  S.  769. 

9.  Notice  to  Quit  May  Be  Waived.  —  Cornelius 
v.  Rosen,  111  Mo.  App.  619;  Snyder  v.  Porter, 
(Neb.  1903)  95  N.  W.  Rep.  1009;  Lapsley  v. 
Fifth  Ave.  Nat.  Bank,  30  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  271  ;  Eimermann  v.  Nathan,  116  Wis.  124. 

11.  Waiver  by  Provision  in  Lease. —  Sizer  v. 
Russett,  11  Pa.  Super.  Ct.  108. 

14.  Waiver  of  Defects  in  Notice.  —  Baltimore 
Dental  Assoc.  v.  Fuller,  101  Va.  627;  Marson  v. 
Hughes,  17  Quebec  Super.  Ct.  1.  See,  however, 
Mitchell  v.  Matheson,  23  Wash.  723  (defective 
notice  as  to  time  of  quitting). 

401.  3.  Disclaimer  of  Landlord's  Title  Waives 
Notice  to  Quit. —  Cook  v.  Penrod,  11 1  Mo.  App. 
128,  following  Lyon  v.  La  Master,  103  Mo.  612. 

402.  2.  Recognition  of  Continuance  of  Ten- 
ancy. — -  Brown  v.  Montgomery,  21  Pa.  Super. 
Ct.  262. 

3.  Permitting  Tenant  to  Remain  in  Possession. 

—  See  Channel  v.  Merrifield,  106  111.  App.  246, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  402,  reversed  on  other  grounds  206  111.  278. 

5.  Giving  Second  Notice. —  Ewing  v.  O'Malley, 
108  Mo.  App.  117. 

6.  Ewing  v.  O'Malley,  108  Mo.  App.  117. 

7.  Payment  of  Rent. —  Stromberg  v.  Western 
Telephone  Constr.  Co.,  86  111.  App.  270. 

8.  Western  Union  Tel.  Co.  v.  Pennsylvania 
R.  Co.,  120  Fed.  Rep.  36.?,  affirmed  (C.  C.  A.) 
123  Fed.  Rep.  33. 

403.  1.  Implied  Obligation  to  Surrender  Pos- 
session. —  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania R.  Co.,  120  Fed.  Rep.  369,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  403,  affirmed 
(C.  C.  A.)  123  Fed.  Rep.  33. 

Holding  Over  by  Stranger. —  Ketcham  v.  Ochs, 
(Supm.  Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  470. 

2.  Damages  for  Holding  Over.  —  Butterfield  v. 
Kirtley,  115  Iowa  207. 

6.  Holding  Over  by  Sublessee.  —  Treadwell  v. 
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404.  Encroachments.  —  See  note  2. 

2.  Elective  Rights  of  Landlord  —  a.  To   Treat  Overholding 
Tenant  as  Trespasser.  —  See  notes  3,  5. 

405.  c.  Right  of  Landlord  to  Hold  Tenant  for  Second  Term  — 
(1)  United  States  Rule.  —  See  note  2. 

406.  See  notes  1,  2. 

To  Constitute  a  Holding  Over.  —  See  notes  3,  4,  5- 
The  Length  of  Time.  —  See  note  6. 

407.  (2)  English  Rule.  —  See  note  3. 


Torbert,  133  Ala.  508,  citing  18  Am.  and  Eng. 
Engyc.  op  Law  (2d  ed.)  403;  Coleman  v.  Fitz- 
gerald Bros.  Brewing  Co.,  (Supm.  Ct.  App.  T.) 
29  Misc.  (N.  Y.)  349;  Dodd  v.  Hart,  (Supm. 
Ct.  App.  T.)  30  Misc.  (N.  Y.)  459;  Sullivan  v. 
Ringler,  59  N.  Y.  App.  Div.  184,  affirmed  171 
N.  Y.  693;  Morgenthau  v.  Beaton,  (Supm.  Ct. 
App.  T.)  88  N.  Y.  Supp.  359 ;  Lindsay  v. 
Robertson,  30  Ont.  229.  Compare  Ketcham  v. 
Ochs,  (Supm.  Ct.  App.  T.)  34  Misc.  (N.  Y.) 
470. 

404.  2.  Encroachment  by  Tenant.  —  Rosen- 
berg v.  Sprccher,  (Neb.  1905)  103  N.  W.  Rep. 
1045. 

8.  Overholding  Tenant  as  a  Trespasser. —  Pu- 

sheck  v.  Frances  F..  Willard  N.  T.  H.  Assoc.,  94 
111.  App.  J92;  Peck  v.  Christman,  94  111.  App. 
435 ;  Chicago  Theological  Seminary  v.  Chicago 
Veneer  Co.,  94  111.  App.  492 ;  Rosenbaum  v. 
Pendleton,  9  Ohio  Dec.  642,  7  Ohio  N.  P.  364 ; 
Parker  v.  Page,  41  Oregon  579;  Stevens  v. 
Stoner,  (Tex.  Civ.  App.  1900)  54  S.  W.  Rep. 
934- 

6.  What  Constitutes  Consent. —  Mastin  v.  Met- 
zinger,  99  Mo.  App.  613. 

Where  the  Landlord  Elects  to  Treat  a  Tenant 
Holding  Over  as  a  Tenant  for  Another  Term, 

he  cannot  subsequently  treat  him  as  a  trespasser 
for  wrongfully  holding  over.  Chicago  Theologi- 
cal Seminary  v.  Chicago  Veneer  Co.,  94  111.  App. 
492;  Parker  v.  Page,  41  Oregon  583,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed. )  404. 

Consent  of  Lessor  to  Holding  Over.  —  Kelso  v. 
Crilly,  85  111.  App.  568  ;  Furman  v.  Galanopulo, 
(Supm.  Ct.  App.  T.)  92  N.  Y.  Supp.  730; 
Parker  v.  Page,  41  Oregon  579,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  404. 

Under  the  Kentucky  Statute  the  failure  of  the 
landlord  for  ninety  days  to  take  proceedings  to 
oust  the  tenant  holding  over  entitles  the  tenant 
to  hold  for  another  year.  Asher  v.  Johnson, 
(Ky.  1904)  82  S.  W.  Rep.  300. 

405.  2.  Right  to  Hold  Overholding  Tenant  for 
Second  Period  —  Connecticut.  —  Byxbee  v.  Blake, 
74  Conn.  607,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  405. 

Illinois.  —  Pusheck  v.  Frances  E.  Willard  N. 
T.  H.  Assoc.,  94  111.  App.  192;  Chicago  Theo- 
logical Seminary  v.  Chicago  Veneer  Co.,  94  111. 
App.  492 ;  Chicago  v.  Peck,  98  111.  App.  434, 
affirmed  196  111.  260. 

Indiana.  —  Alleman  v.  Vink,  28  Ind.  App. 
142,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  405. 

Nebraska. —  Rosenberg  v.  Sprecher,  (Neb. 
1005)  103  N.  W.  Rep.  1045. 

New  York.  —  Macklin  v.  McNetton,  (Supm. 
Ct.  App.  T.)  30  Misc.  (N.  Y.)  749;  Sullivan  v. 
Ringler,  59  N.  Y.  App.  Div.  184,  affirmed  171 


N.  Y.  693  ;  Ketcham  v.  Ochs,  74  N.  Y.  App. 
Div.  626,  affirming  (Supm.  Ct.  Tr.  T.)  34 
Misc.  (N.  Y.)  470;  Flcmerfeh  v.  Dillon, 
(Supm.  Ct.  App.  T.)  88  N.  Y.  Supp.  132;  Mor- 
genthau v.  Beaton.  (Supm.  Ct.  App.  T.)  88  N. 
Y.  Supp.  359;  Stein  v.  Sutherland,  (Supm.  Ct. 
App.  T.)  92  N.  Y.  Supp.  314. 

North  Dakota.  —  Merchants  State  Bank  v. 
Ruettell,  12  N.  Dak.  519. 

Ohio.  —  Rosenbaum  v.  Pendleton,  9  Ohio 
Dec.  642,  7  Ohio  N.  P.  364. 

Oregon.  —  Parker  v.  Page,  41  Oregon  579. 

Pennsylvania.  —  Gilbert  v.  Price,  18  Pa. 
Super.  Ct.  359. 

Texas.  —  Abeel  v.  McDonnell,  (Tex.  Civ. 
App.  1905)  87  S.  W.  Rep.  1066. 

Original  Tenancy  for  Less  than  a  Year.  — 
Schneider  v.  Curran,  10  Ohio  Cir.  Dec.  239,  19 
Ohio  Cir.  Ct.  224;  Ketcham  v.  Ochs,  (Supm. 
Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  470. 

Holding  Over  by  Assignee  of  Term.  —  Fulmer  v. 
Crossman,  8  Del.  Co.  Rep.  (Pa.)  78. 

Where  a  Landlord  Elects  to  Treat  an  Overhold- 
ing Tenant  as  a  Trespasser,  he  cannot  subse- 
quently elect  to  hold  him  as  a  tenant  for  an- 
other term,  and  the  bringing  of  a  suit  against 
the  tenant  for  the  penalty  fixed  by  the  terms 
of  the  lease  for  wrongful  holding  over  is  such 
an  election.  Peck  v.  Christman,  94  III.  App. 
435- 

Statutory  Modification.  —  Stees  v.  Bergmeier, 
91  Minn.  513:  Quade  v.  Fitzloff.  9,3  Minn.  115. 
406.    1.  Overholding  Need  Not  Be  Wilful.— 

Sullivan  v.  Ringler,  59  N.  Y.  App.  Div.  184, 
affirmed  171  N.  Y.  693.  But  see  Ketcham  v. 
Ochs.  (Supm.  Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  470. 

Accidental  Detention  of  Keys  Not  a  Holding 
Over.  —  Brennan  v.  New  York,  80  N.  Y.  App. 
Div.  251. 

Effect  of  Illness. — Preiser  v.  Wielandt,  48  N. 
Y.  App.  Div.  560. 

Overholding  by  Reason  of  Subtenancy.  —  Sulli- 
van v.  Ringler,  171  N.  Y.  C93,  affirming  59  N. 
Y.  App.  Div.  184. 

2.  Overholding  Caused  by  Act  of  Lessor.  — 
Davis  v.  Brown,  (Miss.  1900)  29  So.  Ren.  T72. 

3.  Leaving  Property  upon  Premises.  —  Byxhee 
v.  Blnke,  74  Conn.  607. 

4.  See  Ketcham  v.  Ochs.  (Supm.  Ct.  Tr.  T.) 
34  Misc.  (N.  Y.)  470  (leaving  mortgaged  prop- 
erty on  premises). 

5.  Leaving  Rubbish.  —  Brennan  v.  New  York, 
80  N.  Y.  App.  Div.  251. 

6.  Length  of  Time  Immaterial.  —  Sullivan  v. 
Ringler,  59  N.  Y.  App.  Div.  184,  affirmed  171 
N.  Y.  603. 

107.  3.  American  Courts  Following  Enelish 
Rule.  —  Ambrose  v.  Hyde,  145  Cal.  555;  Perry 
v.  Rockland,  etc.,  Lime  Co.,  94  Me.  325  ;  Abeel 
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Sec  note 

10*. 

(i)  In  Ge 
409. 


(3)  Holding  Over  zuith  Consent  of  Landlord.  — See  notes  4,  5. 

(4)  Provisions  in  Lease  Fixing  Liability  of  Over  holding  Tenant. 


6. 


(6)  Terms  of  New  Tenancy.  —  See  note  8. 
Notice  by  Landlord  of  New  Conditions.  —  See  notes  3,  4. 

3.  Penalty  of  Double  Rent  or  Value  —  a.  Statutory  Penalty  — 
neral.  —  See  note  5- 
(3)  Notice  and  Demand  for  Possession.  —  See  note  6. 
(5)  Holding  Over.  —  See  note  12. 
See  note  2. 

b.  Provisions  in  Leases.  —  See  note  2. 

XII.  Estoppel  to  Deny  Landlord's  Title— 1.  In  General.  —  See 


110. 
411. 

note  3. 

v.  McDonnell,  (Tex.  Civ.  App.  1905)  87  S.  W. 
Rep.  1066. 

407.  4.  Kassel  v.  Snead,  (Ky.  1899)  52  S. 
\Y.  Rep.  1058;  Landsberg  r.Tivoli  Brewing  Co., 
132  Mich.  651  ;  Bon  v.  Fenlon,  88  N.  Y.  App. 
Div.  612. 

Parker  v.  Page,  41  Oregon  583,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  407. 

6.  See  Peck  v.  Christman,  94  111.  App.  435. 

8.  Holding  on  Terms  of  Original  Tenancy  — 
Illinois.  —  Pusheck  v.  Frances  E.  Willard  N.  T. 
H.  Assoc.,  94  111.  App.  192;  Chicago  v.  Peck,  98 
111.  App.  434,  affirmed  196  111.  260;  Slack  v. 
Knox,  213  111.  190,  reversing  decree  114  111. 
APP-  435- 

Indiana.  — ■  Ridgeway  v.  Hannum,  29  Ind. 
App.  124. 

Iowa.  —  Dubuque  Lumber  Co.  v.  Kimball,  m 
Iowa  48. 

Nebraska.  —  Rosenberg  v.  Sprecher,  (Neb. 
1905)  103  N.  W.  Rep.  1045. 

New  York.  —  Macklin  v.  McNetton,  (Supm. 
Ct.  App.  T.)  30  Misc.  (N.  Y.)  749;  Pierson  v. 
Hughes,  (Supm.  Ct.  App.  T.)  87  N.  Y.  Supp. 
223;  Flomerfelt  v.  Dillon,  (Supm.  Ct.  App.  T.) 
88  N.  Y.  Supp.  132;  Baylies  v.  Ingram,  (N.  Y. 
i9°S)  73  N.  E.  Rep.  11 19,  affirming  84  N.  Y. 
App.  Div.  360. 

North  Dakota.  —  Merchants  State  Bank  v. 
Ruettell,  12  N.  Dak.  519. 

Ohio.  —  Rosenbaum  v.  Pendleton,  9  Ohio 
Dec.  642,  7  Ohio  N.  P.  364. 

Pennsylvania.  —  Stiles  v.  Himmelwright,  16 
Pa.  Super.  Ct.  649. 

Texas.  —  Woodward  v.  Ft.  Worth,  etc.,  R. 
Co.,  35  Tex.  Civ.  App.  14. 

Forfeiture  for  Nonpayment  of  Rent.  —  Faxon  v. 
Jones,  176  Mass.  138. 

Agreement  by  Landlord  to  Put  in  Repair.  — 
Frederick  v.  Daniels,  74  Conn.  710. 

-10**.  3.  Notice  by  Landlord  of  New  Conditions. 
—  Kelso  v.  Crilly,  85  111.  App.  568 ;  Stees  v. 
Bergmeier,  91  Minn.  513,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  408 ;  Moore  v. 
Harter,  67  Ohio  St.  250. 

4.  Moore  v.  Harter,  67  Ohio  St.  250. 

5.  Statutory  Penalty  for  Holding  Over  by  Ten- 
ant for  Years. —  Driver  v.  Edrington,  (Ark. 
1905)  84  S.  W.  Rep.  783  ;  Hadley  v.  Bernero,  97 
Mo.  App.  314. 

409.  6.  Demand  for  Possession  Condition  Prece- 
dent. —  Willis  v.  Harrell,  118  Ga.  906. 

12.  The  mere  fact,  however,  that  the  tenant 
could  not  quit  without  working  severe  in;ury  to 
his  business  will  not  relieve  him  from  the  pen- 


alty of  double  rent  by  reason  of  his  holding 
over.  Driver  v.  Edrington,  (Ark.  1905)  84  S. 
W.  Rep.  783. 

410.  2.  Holding  Over  by  Subtenant.  —  See 
Fletcher  v.  Fletcher,  123  Ga.  470. 

411.  2.  Waiver  by  Acceptance  of  Single  Rent. 
— ■  Chicago  Theological  Seminary  v.  Chicago 
Veneer  Co.,  94  111.  App.  492. 

3.  Tenant  Estopped  to  Deny  Landlord's  Title  — 
United  States.  —  Adams  v.  Shirk,  117  Fed.  Rep. 
801,  55  C.  C.  A.  25  ;  Western  Union  Tel.  Co.  v. 
Pennsylvania  R.  Co.,  120  Fed.  Rep.  362,  affirmed 
(C.  C.  A.)  23  Fed.  Rep.  33  ;  Sittel  v.  Wright, 
122  Fed.  Rep.  434,  58  C.  C.  A.  416;  Piper  v. 
Cashell,  122  Fed.  Rep.  614,  58  C.  C.  A.  396; 
Fraer  v.  Washington,  125  Fed.  Rep.  280,  60  C. 
C.  A.  194. 

Alabama.  —  Blankenship  v.  Blackwell,  124 
Ala.  355,  82  Am.  St.  Rep.  175;  Davis  v.  Wil- 
liams, 130  Ala.  530,  89  Am.  St.  Rep.  55;  Ham- 
mond v.  Blue,  132  Ala.  337. 

Georgia. — •  Grizzard  v.  Roberts,  no  Ga.  41; 
Johnson  v.  Thrower,  117  Ga.  1007. 

Illinois.  —  Mackin  v.  Haven,  187  111.  480,  88 
III.  App.  434 ;  Owen  v.  Brookport,  208  111.  35  ; 
Fields  v.  Brown,  89  111.  App.  287,  reversed  on 
other  grounds  188  111.  in;  Knefel  v.  Daly,  91 
111.  App.  321  ;  Born  v.  Stafford,  93  111.  App.  10; 
B:.rkinan  v.  Barkman,  107  111.  App.  332;  Merki 
V.  Merki,  113  111.  App.  518,  affirmed  212  111. 
121. 

Indiana.  —  Cambridge  Lodge  No.  9  v.  Routh, 
163  Ind.  1. 

Indian  Territory.  —  Ellis  v.  Fitzpatrick,  3  In- 
dian Ter.  656,  affirmed  118  Fed.  Rep.  430;  Ikard 
v.  Minter,  (Indian  Ter.  1902)  69  S.  W.  Rep. 
852;  Turner  v.  Gilliland,  (Indian  Ter.  1903)  76 
S.  W.  Rep.  253. 

Kansas.  — ■  Johnson  v.  Woodbury  Trust  Co., 
63  Kan.  880;  Fry  v.  Boman,  67  Kan.  531. 

Kentucky. —  Mefford  v.  Franklin  County, 
(Ky.  1900)  58  S.  W.  Rep.  993  ;  Pittsburg,  etc., 
R.  Co.  v.  Dodd.  115  Ky.  176. 

Louisiana.  —  Harvin  v.  Blackman,  108  La. 
426;  Morgan  City  v.  Dalton,  112  La.  9;  Harvin 
v.  Blackman,  112  La.  24. 

Massachusetts.  —  Fitch  v.  Windram,  (Mass. 
1903)  67  N.  E.  Rep.  965. 

Michigan.  —  Sherman  v.  Fisher,  (Mich.  1904) 
101  N.  W.  Rep.  572. 

Missouri.  —  Stewart  v.  Miles,  166  Mo.  T74. 

Nebraska.  —  Allen  v.  Hall,  64  Neb.  256;  Wil- 
son v.  Lyons,  (Neb.  1903)  94  N.  W.  Ren.  636. 

New  York.  —  Schreiber  v.  Goldsmith.  (Supm. 
Ct.  App.  T.)  35  Misc.  (N.  Y.)  45;  Van  Vleck 
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413.  See  notes  l,  2,  3,  4,  7,  8,  9. 

414.  The  Tenant  Cannot  Assert  a  Paramount  Title  in  Himself.  —  See  note  I. 
Attornment  to  Owner  of  Paramount  Title.  —  See  note  3. 

Property  Not  Included  in  Description  in  Lease.  —  See  note  9. 
Character  of  Lessor.  —  See  note  13. 

415.  3.  Effect  of  Lessee's  Possession  Prior  to  Lease  —  a.  In  General. — 
See  note  3. 

416.  c.  Effect  of  Fraud,  Misrepresentation,  or  Mistake.  —  See 
note  7. 

417.  See  note  1. 

4.  Against  Whom  Estoppel  May  Be  Asserted.  —  See  note  7. 


v.  White,  66  N.  Y.  App.  Div.  14;  Steele  v.  Gil- 
mour  Mfg.  Co.,  77  N.  Y.  App.  Div.  199;  George 
A.  Fuller  Co.  v.  Manhattan  Constr.  Co.,  ( Supin. 
Ct.  App.  T.)  44  Misc.  (N.  Y.)  219. 

North  Carolina.  —  Stewart  v.  Keener,  131  N. 
Car.  486;  Pool  v.  Lamb,  128  N.  Car.  1. 

North  Dakota.  —  Wadge  v.  Kittleson,  12  N. 
Dak.  452. 

Pennsylvania.  —  Mineral  R.,  etc.,  Co.  v. 
Flaherty,  24  Pa.  Super.  Ct.  236. 

Rhode  Island.  —  Ayotte  v.  Johnson,  25  R.  I. 
403- 

Tennessee.  —  Whitaker  v.  Whitaker,  (Tenn. 
Ch.  1900)  62  S.  W.  Rep.  664. 

Texas.  —  Alford  v.  Carver,  31  Tex.  Civ.  App. 
607;  Cobb  v.  Robertson,  (Tex.  1905)  86  S.  W. 
Rep.  746. 

West  Virginia.  —  Wheeling  First  English 
Evangelical  Lutheran  Church  v.  Arkle,  49  W. 
Va.  92  ;  Stover  v.  Davis,  57  W.  Va.  196. 

Canada.  - —  Charpentier  v.  Quebec  Bank,  21 
Quebec  Super.  Ct.  296. 

The  estoppel  applies  in  the  Indian  Territory 
in  an  action  by  an  Indian  lessor  against  white 
men  holding  as  lessees.  Ellis  v.  Fitzpatrick, 
(C.  C.  A.)  118  Fed.  Rep.  430. 

Where  a  person's  name  appears  in  the  lease 
as  colessor,  the  lessee  is  not  estopped  in  an  ac- 
tion by  him  to  recover  a  share  of  the  rents  to 
show  that  he  was  not  in  fact  a  lessor,  and  there- 
fore was  not  in  fact  entitled  to  any  of  the  rent. 
Acklin  v.  McCalmont  Oil  Co.,  201  Pa.  St.  257, 
following  Swint  v.  McCalmont  Oil  Co.,  184  Pa. 
St.  202,  63  Am.  St.  Rep.  791. 

Estoppel  Recognized  in  Equity.  — ■  Davis  v. 
Williams,  130  Ala.  530,  89  Am.  St.  Rep.  55. 

413.  1.  Lease  by  Unauthorized  Agent.  —  See 
Rowland  v.  Dillingham,  83  N.  Y.  App.  Div.  156. 

2.  Lease  by  Agent  of  Undisclosed  Principal.  — 
Fargason  v.  Ford,  119  Ga.  343  ;  Taylor  v.  White, 
86  Mo.  App.  526. 

3.  Lease  by  Receiver.  —  Fields  v.  Brown,  89 
111.  App.  287,  reversed  on  other  grounds  188  III. 
111. 

4.  Void  Lease.    Grizzard  v.  Roberts,  7 10  Ga.  41. 

7.  Lease  of  Building  Without  Land.  —  Pool  v. 
Lamb,  128  N.  Car.  1. 

8.  The  rule  applies,  though  the  landlord  did 
not  have  even  color  of  title.  Johnson  v. 
Thrower,  117  Ga.  1007. 

Want  of  Possession  of  Lessor  at  Time  of  Lease. 
—  Ellis  v.  Fitzpatrick,  3  Indian  Ter.  656, 
affirmed  118  Fed.  Rep.  430. 

9.  The  estoppel  does  not  extend  to  property 
not  included  in  the  demise,  such  as  machinery 
on  the  demised  premises.  Decatur  Land  Co.  v. 
Cook,  (Ala.  1900)  27  So.  Rep.  559. 


414.  1.  Hammond  v.  Blue,  132  Ala.  337: 
Grizzard  v.  Roberts,  110  Ga.  41;  Barkman  v. 
Barkman,  107  111.  App.  332;  Mackin  v.  Haven, 
187  111.  480;  Thomas  v.  Sass,  3  Indian  Ter. 
545;  Morgan  City  v.  Dalton,  112  La.  9.  See 
Matter  of  McCormick,  (City  Ct.)  30  Misc.  (N. 
Y.)  285  (where  the  lease  expressly  provided 
that  no  covenant  for  quiet  enjoyment  should 
be  implied). 

3.  Stover  v.  Davis,  57  W.  Va.  196. 

9.  Compare  Swift  v.  Dixon,  131  N.  Car.  42. 

13.  Lease  from  Slave.  —  Rowland  v.  Dilling- 
ham, 83  N.  Y.  App.  Div.  156. 

Lease  by  Executors. — Shell  v.  West,  130  N. 
Car.  171. 

415.  3.  Prior  Possession  by  Tenant  Held  Not 
to  Affect  Estoppel. —  Western  Union  Tel.  Co.  v. 
Pennsylvania  R.  Co.,  120  Fed.  Rep.  362,  affirmed 
(C.  C.  A.)  123  Fed.  Rep.  33;  Piper  v.  Cashell, 
(C.  C.  A.)  122  Fed.  Rep.  614;  Grizzard  v. 
Roberts,  110  Ga.  41;  Johnson  v.  Thrower,  117 
Ga.  1007,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  415;  Willis  v.  Harrell,  118  Ga. 
906,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  415;  Barkman  v.  Barkman,  107  111. 
App.  332;  Allen  v.  Hall,  66  Neb.  84;  Jones  v. 
Reilly,  174  N.  Y.  97;  Van  Vleck  v.  White,  66 
N.  Y.  App.  Div.  14;  Sturges  v.  Van  Orden, 
(Supm.  Ct.  App.  T.)  37  Misc.  (N.  Y.)  499, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  41s;  Stover  v.  Davis,  57  W.  Va.  196.  But 
see  Blankenship  v.  Blackwell,  124  Ala.  355,-82 
Am.  St.  Rep.  175. 

Where,  pending  a  suit  by  a  grantor  in  posses- 
sion to  set  aside  a  deed,  she  agrees  to  pay  rent 
to  the  lessor  pending  the  suit  without  prejudice 
to  her  rights,  she  is  not  estopped  to  deny  the 
grantee's  title.  Sartwell  v.  Young,  126  Mich. 
304. 

416.  7.  Fraud.  —  Simon  Newman  Co.  v. 
Lassing,  141  Cal.  174  ;  Jones  v.  Reilly,  174  N. 
Y.  97. 

Duress.  —  Harvin  v.  Blnckman,  108  La.  426. 

417.  1.  Mistake.  —  Reg.  v.  Hall,  6  Can. 
Exch.  145. 

7.  Estoppel  Applies  to  Persons  Entering  under 
Tenant  —  United  States.  —  Fleming  v.  Mills, 
182  111.  464;  Kepley  v.  Scully,  185  III.  52; 
Mackin  v.  Haven,  187  111.  480,  88  III.  App.  434; 
Owen  v.  Brookport,  208  III.  35. 

Indian  Territory. —  Sass  v.  Thomas,  3  Indian 
Ter.  536;  Ikard  v.  Minter,  (Indian  Ter.  1902) 
69  S.  W.  Rep.  852. 

Minnesota.  —  Weide  v.  St.  Paul  Boom  Co., 
92  Minn.  76. 

Missouri. —  Stewart  v.  Miles,  166  Mo.  174; 
Taylor  v.  White.  86  Mo.  App.  526. 
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IIS.     Adverso  Claimants.  —  Sec  notes  I,  2. 

I  It).    5.  Iu  Whose  Favor  Estoppel  May  Be  Asserted.  —  See  notes  2,  4,  5,  6. 

6.  In  What  Actions  Estoppel  May  Be  Asserted  —  a.  In  General.  — 

See  note  9. 

I'-iO.    b.  Actions  to  Recover  Rent.  —  See  notes  i,  2. 
llil .    See  note  2. 

c.  Actions  to  Recover  Possession.  —  See  note  6. 

7.  Duration  of  Estoppel.  —  See  note  12. 
l*-2*«5.    See  note  1. 

8.  Effect  of  Termination  or  Expiration  of  Landlord's  Title  —  a.  In 
General.  —  See  note  2. 

428.  b.  Purchase  by  Tenant  of  Landlord's  Title  —  General  Rule.  — 
See  note  3. 

121.    9.  Purchase  of  Adverse  Title  by  Tenant.  — •  See  notes  1,  2,  3. 


North  Carolina.  —  Stewart  v.  Keener,  131  N. 
Car.  486. 

Virginia.  —  Neff  v.  Ryman,  100  Va.  521. 
West  Virginia.  —  Stover  v.  Davis,  57  W.  Va. 

196. 

Heirs  or  Representatives  of  Tenant  Entering 
under  His  Eight.  —  Jones  v.  Reilly,  174  N.  Y.  97. 

418.  1.  Adverse  Claimants.  —  Stewart  v. 
Keener,  131  N.  Car.  486. 

2.  Adverse  Claimants  Acquiring  Possession  from 
Tenant  by  Collusion. —  Kepley  v.  Scully,  185  111. 

5-2- 

419.  2.  Persons  Deriving  Title  from  Lessor. 

—  James  -'.  Smith,  3  Indian  Ter.  447  (adminis- 
trator of  landlord)  ;  McLean  v.  McCormick, 
(Neb.  1903)  93  N.  W.  Rep.  697. 

4.  Remainderman  —  Lease  by  Life  Tenant.  — 
See  Barson  v.  Mulligan,  66  N.  Y.  App.  Div. 
486. 

5.  In  an  action  between  a  landlord  and  a 
third  person  involving  the  title  to  land,  where 
the  landlord  claims  title  by  adverse  possession, 
and  in  order  to  prove  such  possession  relies  on 
the  occupancy  of  his  tenant,  the  tenant  is  not 
estopped  to  deny  that  he  held  in  subjection  to 
his  landlord's  title.    South  v.  Deaton,  113  Ky. 

312- 

6.  See  Goodnow  v.  Pope,  (Supm.  Ct.  App.  T.) 
31  Misc.  (N.  Y.)  475- 

9.  Estoppel  in  Equity. — -South  v.  Deaton,  113 
Ky.  312,  citing  j8  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  419;  Whitaker  v.  Whitaker,  (Term. 
Ch.  1900)  62  S.  W.  Rep.  664. 

Specific  Performance.  —  A  tenant  cannot  main- 
tain a  suit  in  equity  to  compel  specific  perform- 
ance of  a  contract  of  sale  by  the  landlord,  exe- 
cuted prior  to  the  tenancy,  without  first  sur- 
rendering possession.  Davis  v.  Williams,  130 
Ala.  530,  89  Am.  St.  Rep.  55. 

■1*20.  1.  Actions  to  Recover  Rent. — Pearce 
V.  Pearce,  ?3  111.  App.  77,  affirmed  184  111.  289; 
Allen  v.  Hall,  64  Neb.  256;  Pool  v.  Lamb,  128 
N.  Car.  1  ;  Shell  v.  West,  130  N.  Car,  171  ; 
Cross  v.  Freeman,  22  Tex.  Civ.  App.  299  ;  Al- 
ford  v.  Carver,  31  Tex.  Civ.  App.  607. 

2.  Action  for  Use  and  Occupation.- — Mineral 
R.,  etc.,  Co.  v.  Flaherty,  24  Pa.  Super.  Ct. 
236. 

421.    2.  Tenant  Taking  Lease  of  His  Own 

Land.  —  See  Matter  of  McCormick,  (City  Ct.) 
30  Misc.  (N.  Y.)  285. 

6.  Summary  Proceedings.  —  Dilks  v.  Kelsey, 
(N.  J.  J905)  59  Atl.  Rep.  897. 


12.  Estoppel  Continues  until  Surrender  of  Pos- 
session. —  Sittel  v.  Wright,  122  Fed.  Rep.  434, 
58  C.  C.  A.  416,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  421;  Davis  v.  Williams,  130 
Ala.  530,  89  Am.  St.  Rep.  55;  Grizzard  v. 
Roberts,  110  Ga.  41. 

422.  L  Estoppel  Expires  with  Surrender  of 
Possession.  — ■  De  Coursey  v.  De  Coursey,  (Ky. 
1 901 )  64  S.  W.  Rep.  912  ;  Stewart  v.  Miles,  166 
Mo.  174;  Talbott  v.  Butte  City  Water  Co.,  29 
Mont.  17  (surrender  of  possession  during 
term). 

Estoppel  Not  Defeated  by  Mere  Offer  to  Sur- 
render Written  Lease.  —  Mackin  v.  Haven,  88  111. 

App.  434,  affirmed  187  111.  480. 

2.  Tenant  May  Show  Termination  of  Expiration 
of  Lessor's  Title.  —  Hammond  v.  Blue,  132  Ala. 
337;  Born  v.  Stafford,  93  111.  App.  10;  Fry  v. 
Bowman,  67  Kan.  531  ;  Sherman  v.  Fisher, 
(Mich.  1904)  101  N.  W.  Rep.  572;  Allen  v. 
Hall,  66  Neb.  84. 

Landlord's  Title  Cut  Off  by  Tax  Sale. —  Sherman 
v.  Spalding,  126  Mich.  561.  But  see  Kepley  v. 
Scully,  185  111.  52. 

Tax"Sale  Prior  to  Lease.  —  Johnson  'v.  Wood- 
liury  Trust  Co.,  63  Kan.  880,  64  Pac.  Rep.  1030. 

423.  3.  Tenant  Acquiring  Landlord's  Title. 
—  Hammond  v.  Blue,  132  Ala.  337;  Moston  v. 
Stow,  91  Mo.  App.  554. 

Tax  Sales.  —  Brown  v.  Atlanta  Nat.  Bldg., 
etc.,  Assoc.,  (Fla.  1903)  35  So.  Rep.  403;  Smith 
v.  Newman,  62  Kan.  318;  Crosby  v.  Bonnowsky, 
29  Tex.  Civ.  App.  455.  See  also  Dixon  v. 
Ludington,  130  Mich.  269. 

424.  L  Purchasing  Incumbrances.  —  Where 
the  lessee  of  a  life  tenant  purchases  a  mortgage 
covering  the  fee,  he  may,  in  an  action  by  the 
remainderman  at  the  death  of  the  life  tenant 
to  recover  possession,  set  up  in  defense  the 
mortgage  so  purchased.  Barson  v.  Mulligan,  66 
N.  Y.  App.  Div.  486. 

2.  Tenant  Must  Surrender  Possession  Before 
Asserting  Adverse  Title.  —  Grizzard  v.  Roberts, 
1 10  Ga.  41  ;  Barkman  v.  Barkman,  107  111.  App. 
332;  Morgan  City  v.  Dalton,  112  La.  9;  Willis 
v.  McKinnon,  (Supm.  Ct.  Tr.  T.)  37  Misc.  (N. 
Y.)  386,  79  N.  Y.  App.  Div.  249,  affirmed  178 
N.  Y.  451;  Pool  v.  Lamb,  126  N.  Car.  1. 
Compare  Willis  v.  McKinnon,  165  N.  Y.  612, 
reversing  35  N.  Y.  App.  Div.  131  (purchase  of 
interest  of  cotenant). 

3.  De  Coursey  v.  De  Coursey,  (Ky.  1901)  64 
S.  W.  Rep.  912. 
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435.  10.  Effect  of  Eviction  of  Tenant  by  Title  Paramount.  —  See  notes  i,  2. 
43tf.    12.  Effect  of  Public  Policy  on  Estoppel.  —  See  note  4. 

XIII.  Remedies  foe  Recovery  of  Rest  —  2.  Action  of  Debt  —  a.  In 

General.  —  See  note  7. 

439.    4.  Action  for  Use  and  Occupation  —  a.  In  General. —  See  note  I. 

430.  5.  Suits  in  Equity.  —  See  note  2. 

6.  Attachment  for  Rent  —  a.  In  General.  —  See  note  6. 

431.  Landlord's  Attachment  Distinct  from  Ordinary  Attachment.  —  See  note  I. 

b.  Property  Subject  to  Attachment.  —  See  note  6. 

c.  Grounds  for  Attachment.  —  See  notes  7,  8,  9. 
433.   d.  Who  Entitled  to  Remedy.  — See  notes  1,  3. 

e.  Wrongful  Attachment.  —  See  note  5. 

7.  Time  of  Bringing  Actions  for  Rent. —  See  notes  6,  8,  9. 


425.  1.  Eviction  of  Tenant  by  Title  Para- 
mount. —  Johnson  v.  Sackrison,  78  Minn.  107. 

The  rule  that  a  tenant  cannot  dispute  the 
title  of  his  landlord  does  not  have  the  effect  to 
prevent  the  state  from  obtaining  actual  posses- 
sion of  its  lands  by  means  of  a  lease  to  the 
tenant-    State  v.  Griftner,  61  Ohio  St.  201, 

2.  Unauthorized  Attornment  to  Owner  of  Para- 
mount Title.  —  Grizzard  v.  Roberts,  no  Ga.  41  ; 
Terry  v.  Terry,  (Ky.  1902)  66  S.  W.  Rep.  1024; 
Pool  v.  Lamb,  128  N.  Car.  1  ;  Messinger  v. 
Union  Warehouse  Co.,  39  Oregon  546  ;  Alford 
v.  Carver,  3:  Tex.  Civ.  App.  607. 

426.  4.  Want  of  Corporate  Authority  to  Hold 
Land.  —  Wheeling  First  English  Evangelical 
Lutheran  Church  v.  Arkle,  49  W.  Va.  92. 

7.  Power  of  Attorney. —  The  power  of  attorney 
contained  in  a  lease  to  confess  judgment  for 
rent  due  and  interest  is  valid.  Agnew  v.  Sex- 
ton, 86  111.  App.  274. 

I2S).  1.  Benedict  v.  Everard,  73  Conn.  157; 
Rubens  v.  Hill,  213  111.  523;  Sherman  v.  Ludin, 
84  X.  Y.  App.  Div.  579.  See  also  Bucking- 
ham Apartment  House  Co.  v.  Dafoe,  78  Minn. 
268. 

Where  part  of  ihe  leased  premises  were  taken 
under  the  power  of  eminent  domain  the  land- 
lord may  maintain  an  action  for  use  and  occu- 
pation to  recover  rent  for  the  portion  of  the 
premises  not  condemned.  McCardell  v.  Miller, 
22  R.  I.  96. 

Rent  Payable  in  Kind.  —  Pearce  v.  Pearce,  83 
111.  App.  77,  affirmed  184  111.  289;  Conablc  v. 
Van  Housen,  11  Pa.  Super.  Ct.  497. 

Kent  payable  in  cotton  is  not  recoverable  in 
assumpsit,  no  breach  of  the  oontract  to  deliver 
the  cotton  being  shown.  Linam  v.  Jones,  134 
Ala.  570. 

Overholding  Tenant  Liable  to  Action  for  Use 
and  Occupation.--  Benton  v.  Beakey,  (Kan.  1905) 
81  Pac.  Rep.  196. 

430.  2.  Where  in  a  lease  by  cotenants  one 
of  the  leasing  cotenants  is  both  a  lessor  and  a 
joint  lessee,  a  suit  in  equity  will  He  to  recover 
the  rent  because  an  action  at  law  could  not  be 
maintained  thereon,  such  cotenant  being  on 
both  sides  of  the  record.  Pelton  v.  Place,  71 
,Vt.  430. 

6.  .Attachment  for  Rent. —  Blankenship  v. 
Blackwell,  124  Ala.  355:  82  Am.  St.  Rep.  175; 
Smeaton  v.  Cole,  120  Iowa  368;  Brown  v. 
Cairns.  6i  Kan.  584:  Milot  v.  Conrad,  112  La. 
928:  McDeimott  v.  Dwyer,  91  Mo.  App.  185; 
Greeley  v.  Greeley,  12  Okla.  659. 


431.  1.  Landlord's  Attachment  and  General 

Attachment  Differ.  —  Greeley  v.  Greeley,  12  Okla. 

659- 

The  statutes  authorizing  attachment  by  land- 
lords for  rent  are  more  favorably  construed 
in  favor  of  the  landlords  than  the  statute  au- 
thorizing general  attachment  in  favor  of  the 
parties  resorting  to  such  remedy.  Ward  v. 
Grigsby,  (Ky.  1900)  55  S.  W.  Rep.  436; 
O'Bryan  r.  Sliipp,  iKy.  1899)  53  S.  W.  Rep. 
1034. 

6.  Blankenship  v.  Blackwell,  124  Ala.  355, 
82  Am.  St.  Rep.  175;  Greeley  v.  Greeley,  12 
Okla.  659. 

7.  McDermott  v.  Dwyer,  91  Mo.  App.  185. 

8.  Removal  of  Property.  —  Abington  v.  Stein- 
berg, 86  Mo.  App.  639 ;  Jackson  v.  Corley,  30 
Tex.  Civ.  App.  417;  Allen  v.  Brunner,  33  Tex. 
Civ.  App.  128;  Chasse  v.  Desmarteau,  14  Que- 
bec Super.  Ct.  65. 

Motive  of  Removal  Immaterial.  —  Harmon  v. 
Payton,  68  Kan.  67. 

9.  Kassel  v.  Snead,  (Ky.  1899)  52  S.  W.  Rep. 
1058;  Raney  v.  Thomas,  94  Mo.  App.  315. 

Where  the  lessee  without  the  consent  of  the 
lessor  removes  and  continues  to  remove,  from 
the  leased  premises,  property  which,  under  the 
law,  is  pledged  for  the  rent  due  and  to  become 
due,  the  question  whether  the  lessor  is  suffi- 
ciently secured  by  that  which  is  left  is  one 
which  he  has  the  privilege  of  determining  for 
himself,  and  which  the  lessee  has  no  right  to 
determine  for  him,  and  if  the  lessor  believes 
that  he  is  not  sufficiently  secured  he  may  seize 
tor  his  rent,  whether  due  or  to  become  due. 
Millot  v.  Conrad,  112  La.  928. 

Reasonable  Apprehension  of  Loss  of  Rent.  — 
Ward  v.  Grigsby,  (Ky.  1900)  55  S.  W.  Rep.  436. 

432.  I.  See  Coker  v.  Britt,  78  Mis$r  583 
(statute  authorizing  proceedings  by  the  lessor, 
his  administrator,  or  assigns). 

Assignee  of  Reversion  May  Maintain  Attachment. 
—  Blankenship  v.  Blackwell,  124  Ala.  355,  82 
Am.  St.  Rep.  175. 

3.  Blankenship  v.  Blackwell,  124  Ala.  355,  82 
Am.  St.  Rep.  175  ;  Irving  v.  Mouchamps,  3  Que- 
bec Pr.  Rep.  430. 

5.  Wrongful  Attachment.  —  Weber  v.  Vernon, 
2  Penn.  (Del.)  359. 

6.  Abandonment  of  Premises.  —  Though  the  ten- 
ant abandons  the  rented  premises  before  the 
expiration  of  the  term  and  notifies  the  landlord 
that  he  will  no  longer  abide  by  the  lease,  the 
landlord  has  no  right  of  action  for  the  rent 
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139.  XIV.  Remedies  of  Landlord  for  Recovery  of  Possession  —  1.  En- 
try by  Landlord  Without  Process  of  Law  —  Tenant  Not  in  Possession.  —  See  note  io. 

-litis.     Possession  Retained  by  Tenant.  — -See  note  2. 
Entry  by  Force.  —  See  note  6. 

134.    See  note  3. 

2.  Suits  in  Equity.  —  See  note  5. 
435.    7.  Summary  Proceedings — a.  In  General.  —  See  note  2. 


stipulated  in  the  lease  until  the  same  falls  due 
thereunder.    Nicholes  v.  Swift,  118  Ga.  922. 

Limitation  of  Actions. — •  Roller  v.  Zundelowitz, 
32  Tex.  Civ.  App.  165  (recovery  of  rent  for 
period  tenant  holds  over). 

43'2.  8.  Marshall  v.  John  Grosse  Clothing  Co., 
184  111.  421,  75  Am.  St.  Rep.  181;  Harding  v. 
Austin,  93  N.  Y.  App.  Div.  564;  Stiles  v. 
Himmelwright,  16  Pa.  Super.  Ct.  649. 

9.  Stiles  v.  Himmelwright,  16  Pa.  Super.  Ct. 
649. 

10.  Entry  by  Lessor  upon  Vacant  Premises.  — 

Hollidge  v.  Moriarty,  17  App.  Cas.  (D.  C.) 
520;  Mead  v.  Pollock,  99  111.  App.  151;  Cock- 
erline  v.  Fisher,  (Mich.  1905)  103  N.  W.  Rep. 
522;  Ish  v.  Marsh,  (Neb.  1901)  96  N.  W.  Rep. 
58. 

•133.  2.  Peaceable  Entry  into  Premises  in 
Possession  of  Tenant.  —  Mead  v.  Pollock,  99  111. 

App.  151. 

6.  Use  of  Force  Necessary  to"  Eject  Tenant  — 
General  Rule. — •  See  Wamsganz  v.  Wolff,  86  Mo. 
App.  205  ;  Murphy  v.  Century  Bldg.  Co.,  90  Mo. 
App.  621. 

434.  3.  Minority  Rule.  —  Kerr  v.  O'Keefe, 

138  Cal.  415;  Spencer  v.  Commercial  Co.,  30 
Wash.  520. 

5.  Forfeiture.  —  Equity  will  not  enforce  for- 
feiture. Johnson  v.  Lehigh  Valley  Traction 
Co.,  130  Fed.  Rep.  932. 

435.  2.  Summary  Proceedings — England. — 

Reg.  v.  Hopkins,  64  J.  P.  454. 

Canada.  —  Re  Snure,  4  Ont.  L.  Rep.  82  ;  In 
re  Warbrick,  6  Ont.  L.  Rep.  430  ;  In  re  Dewar, 
8  Ont.  L.  Rep.  141  ;  In  re  Sutherland,  12  Mani- 
toba 543  ;  Canadian  Pac.  R.  Co.  v.  Lechtzier,  14 
Manitoba  566  ;  McColl  v.  Boreham,  40  Can.  L. 
J.  399- 

Alabama.  —  Patterson  v.  Folmar,  125  Ala. 
130;  Spann  v.  Torbert,  130  Ala.  541. 

California. —  Ivory  V.  Brown,  137  Cal.  603. 

Georgia. — -Fletcher  v.  Collins,  11 1  Ga.  253; 
Vaughan  v.  Vaughan,  in  Ga.  807;  Smith  v. 
W'ynn,  11 1  Ga.  884;  Johnson  v.  Thrower,  117 
Ga.  1007;  Willis  v.  Harrell,  118  Ga.  906; 
Stephenson  v.  Warren,  119  Ga.  504. 

Illinois.  —  Merki  v.  Merki,  113  111.  App.  518, 
affirmed  212  111.  121. 

Indiana.  —  Ward  v.  Pittsburgh,  etc.,  R.  Co., 
25  Ind.  App.  405. 

Indian  Territory.  —  Ellis  v.  Fitzpatrick,  3 
Indian  Ter.  656,  affirmed  118  Fed.  Rep.  430; 
Rogers  v.  Hill,  3  Indian  Ter.  562  ;  Hill  v.  Wat- 
kins,  (Indian  Ter.  1902)  69  S.  W.  Rep.  837. 

Kentucky.  —  Dieckman  v.  Weirich,  (Ky. 
1903)  73  S.  W.  Rep.  1 1 19. 

Maine.  —  Eveleth  v.  Gill,  97  Me.  315. 

Michigan.  —  Chapman  v.  Nehman,  128  Mich. 
295- 

Minnesota.  —  Berryhill  v.  Healey,  89  Minn. 
444- 

Mississippi.  —  Bowles  v.  Dean,  84  Miss.  376. 
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Missouri.  —  Hadley  v.  Bernero,  97  Mo.  App. 
314;  State  v.  Rainey,  99  Mo.  App.  218;  Walter 
Commission  Co.  v.  Gilleland,  98  Mo.  App.  584  ; 
Ver  Steeg  v.  Becker-Moore  Paint  Co.,  106  Mo. 
App.  257. 

New  Jersey.  —  Jones  v.  Rushmore,  67  N.  J. 
L.  157. 

New  York.  —  Neusberger  v.  Brodejefsky, 
(Supm.  Ct.  App.  T.)  31  Misc.  (N.  Y.)  749; 
O'Callaghan  v.  Hennessy,  (N.  Y.  City  Ct.  Gen. 
T.)  32  Misc.  (N.  Y.)  760;  Case  v.  Porterfield, 
54  N.  Y.  App.  Div.  109 ;  Cohen  v.  Brossevitch, 
(Supm.  Ct.  App.  T.)  33  Misc.  (N.  Y.)  600; 
Woods  v.  Garcewich,  67  N.  Y.  App.  Div.  53 ; 
Engel,  etc.,  Co.  v.  Henry  Elias  Brewing  Co., 
(Supm.  Ct.  App.  T.)  37  Misc.  (N.  Y.)  480; 
Cram  v.  Dietrich,  (Supm.  Ct.  App.  T.)  38  Misc. 
(N.  Y.)  790;  Jones  v.  Reilly,  174  N.  Y.  97; 
Equitable  L.  Assur.  Soc.  v.  Schum,  (Supm.  Ct. 
App.  T.)  40  Misc.  (N.  Y.)  657  ;  Loft  v.  Kaziz, 
(Supm.  Ct.  App.  T.)  84  N.  Y.  Supp.  228; 
Maneely  v.  Mayers,  (Supm.  Ct.  App.  T.)  43 
Misc.  (N.  Y.)  380;  Eaton  v.  Hall,  (Supm.  Ct. 
Tr.  T.)  43  Misc.  (N.  Y.)  153;  Simmons  v. 
Pepe,  (Supm.  Ct.  App.  T.)  43  Misc.  (N.  Y.) 
661  ;  Weinhandler  v.  Eastern  Brewing  Co., 
(Supm.  Ct.  App.  T.)  46  Misc.  (N.  Y.)  584. 

Pennsylvania.  —  Rowan  v.  Gates,  9  Pa.  Dist. 
564  (requirements  of  the  statute  to  be  strictly 
followed)  ;  Juergen  v.  Allegheny  County,  204 
Pa.  St.  501  ;  Seidel  v.  Sperry,  26  Pa.  Super. 
Ct.  649. 

Rhode  Island.  —  McCrillis  v.  Benoit,  26  R.  I. 
421.  » 

Washington.  —  Quandt  v.  Smith,  28  Wash. 
664. 

Wisconsin.  —  Brauchle  v.  Nothhelfer,  107 
Wis.  457- 

Due  Process  of  Law. — -Morris?'.  Healy  Lumber 
Co.,  33  Wash.  451,  following  State  v.  Prather, 
19  Wash.  336,  67  Am.  St.  Rep.  729. 

Separate  Summary  Proceedings  are  maintain- 
able at  the  same  time  for  recovery  of  separate 
premises.  Schumann  Piano  Co.  v.  Mark,  208 
111.  282. 

Prior  Possession  of  Tenant. —  The  landlord  may 
maintain  such  proceedings  though  the  tenant 
was  in  possession  at  the  time  of  the  leasing. 
Willis  v.  Harrell,  118  Ga.  906. 

Bond  by  Tenant.  — Whipp  v.  Casey,  21  R.  I. 
506. 

Liability  on  Retention  Bond.  —  Brooks  v.  Buie, 
71  Ark.  44. 

Limitation  of  Actions.  —  Willis  v.  Harrell,  118 
Ga.  906;  Alworth  v.  Gordon,  81  Minn.  445; 
Donahoe  v.  Mitchem,  13  Okla.  383. 

Right  to  Jury  Trial.  —  Story  v.  Walker.  71  N. 
J.  L  256;  Whitaker  v.  Bliss,  23  R.  I.  313. 

Summons.  —  Powers  v.  De  O,  64  N.  Y.  App. 
Div.  373. 

Service  of  Summons.  —  Eckerson  v.  Ellis, 
(Supm.  Ct.  App.  T.)  30  Misc.  (N,  Y.)  794; 
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436.  See  note  i. 

437.  b.  By  and  Against  Whom  Proceedings  May  Be  Maintained 
—  (i)  Necessity  for  Relation  of  Landlord  and  Tenant.  —  See  note  I. 

438.  (2)  Persons  Entering  under  Tenant.  —  See  notes  7,  8,  9. 

439.  (3)  Assignee  of  Reversion.  —  See  notes  1,  3. 

440.  Assignees  in  Law.  —  See  note  2. 

(4)  Subsequent  Lessee.  — See  note  5. 

(5)  Assignee  of  Rent.  —  See  note  6. 

(6)  Agent  of  Landlord.  —  See  note  7. 


Engel,  etc.,  Co.  v.  Henry  Elias  Brewing  Co., 
(Supm.  Ct.  App.  T.)  37  Misc.  (N.  Y.)  480. 

Affidavit  —  Sufficiency  of  Description  of  Prem- 
ises. —  Newing  v.  Stilwell,  67  N.  J.  L.  96. 

Verification  of  Petition  by  Agent  of  Foreign 
Corporation.  —  Stuyvesant  Real  Estate  Co.  v. 
Sherman,  (Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.) 
205. 

Review  on  Certiorari.  —  Gray  v.  Reynolds,  67 
N.  J.  L.  169. 

Appeal.  —  Reardon  v.  Barr,  13  Colo.  App.  385; 
Towle  v.  Weise,  64  Kan.  760 ;  Slaughter  v. 
Crouch,  (Ky.  1901)  64  S.  W.  Rep.  968;  Harvey 
V.  Clark,  81  Miss.  166;  Tiernan  v.  Davenport, 
(Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.)  186. 

Costs.  — •  Lauria  v.  Capobianco,  (N.  Y.  City 
Ct.  Tr.  T.)  39  Misc.  (N.  Y.)  441. 

Strangers  to  Proceedings  Cannot  Intervene.  — 
Heuser  v.  Antonius,  (Supm.  Ct.  App.  T.)  84 
N.  Y.  Supp.  580. 

Adverse  Claimants  are  not  proper  parties  de- 
fendant to  such  proceeding.  Grizzard  v.  Rob- 
erts, no  Ga.  41. 

Injunction  to  Stay  Summary  Proceedings.  — 
Johnson  v.  Thrower,  117  Ga.  1007;  Brown  v. 
Watson,  115  Ga.  592;  Potter  v.  Potter,  59  N. 
Y.  App.  Div.  140  ;  Rubino  v.  Mariano,  65  N.  Y. 
App.  Div.  314;  Asbyll  v.  Haims,  (Supm.  Ct. 
Spec.  T.)  38  Misc.  (N.  Y.)  578;  Nations  v. 
Wetterer,  76  N.  Y.  App.  Div.  93 ;  Kazis  v. 
Loft,  80  N.  Y.  Supp.  1015,  81  N.  Y.  App.  Div. 
636. 

Injunction  Against   Summary  Proceedings.  ■ — 

Kaufmann  v.  Liggett,  209  Pa.  St.  87. 

436.  1.  A  Quasi-public  Corporation,  such  as 
an  electric  light  company,  may  be  evicted  by 
summary  proceedings.  Bod  well  Water  Power 
Co.  v.  Old  Town  Electric  Co.,  96  Me.  117. 

437.  1.  Relation  of  Landlord  and  Tenant 
Must  Exist — Georgia. —  Henry  v.  Perry,  no 
Ga.  630;  Robson  v.  Cofield,  113  Ga.  1153; 
Griffith  v.  Collins,  116  Ga.  420. 

Iowa.  —  Gray  v.  Bremer,  122  Iowa  110  (rent 
must  be  due). 

Kentucky.  —  Colored  Homestead,  etc.,  Assoc. 
v.  Harvey,  (Ky.  1901)  64  S.  W.  Rep.  676. 

M ississipji-  —  Bowles  v.  Dean,  84  Miss.  376. 

Missouri.  —  Taylor  v.  White,  86  Mo.  App. 
526  ;  Berner  v.  Gebhardt,  87  Mo.  App.  409 ;  Ver 
Steeg  v.  Becker-Moore  Paint  Co.,  106  Mo.  App. 
257. 

New  Jersey.  —  Gray  v.  Reynolds,  67  N.  J.  L. 
169. 

New  York.  —  McLaughlin  v.  Steurwald, 
(Supm.  Ct.  App.  T.)  30  Misc.  (N.Y.)  103;  Dodin 
v.  Dodin,  (Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.) 
208:  Schreiber  v.  Goldsmith,  (Supm.  Ct.  App.  T. 
T.)  35  Misc.  (N.  Y.)  45  :  Schlaich  v.  Blum, 
(Supm.  Ct.  App.  T.)  42  Misc.  (N.  Y.)  225. 

Oregon.  —  Twiss  v.  Roehmer,  39  Oregon  350. 
3  Supp.  E.  of  L. — 62 


Texas.  —  Willis  v.  Roan,  (Tex.  Civ.  App. 
1900)  58  S.  W.  Rep.  966. 

Vermont.  —  Wheeler  v.  Wheeler,  77  Vt.  177. 

Canada.  —  Winslow  v.  Nugent,  36  N.  Bruns. 
356. 

If  the  Owners  in  Severalty  of  Separate  Tracts  of 
Land  Jointly  Lease  them,  either  owner,  as  land- 
lord, may  alone  institute  and  sustain  a  sum- 
mary proceeding  to  dispossess  the  tenant  from 
his  tract  for  a  holding  over  after  expiration 
of  the  term.  New  York,  etc.,  Telephone  Co.  v. 
De  Gray,  65  N.  J.  L.  156. 

43§.  7.  Terry  v.  Terry,  (Ky.  1902)  66  S. 
W.  Rep.  1024;  Russell  v.  Van  Fleet,  (Ky.  1902) 
68  S.  W.  Rep.  396;  Alworth  v.  Gordon,  81 
Minn.  445  ;  Twiss  v.  Boehmer,  39  Oregon  359. 

Proceedings,  however,  cannot  be  maintained 
against  o\m  who  is  in  possession  of  only  a  part 
of  the  premises,  the  original  lessee  being  in 
possession  of  the  balance.  Hammel  v.  Atkin- 
son, 82  Miss.  465. 

Joinder  of  Person  Entering  under  Lessee.  — 
Butterfield  v.  Kirtley,  114  Iowa  520. 

8.  Subtenants.  —  Rehm  v.  Halverson,  197  111. 
378. 

It  is  not  essential  where  the  lessee  holds 
over  after  the  expiration  of  his  term  to  make 
his  sublessees  of  part  of  the  premises  parties 
to  the  proceedings.  Tucker  v.  McClenney,  103 
Mo.  App.  3  r  8. 

9.  Assignee  of  Term. — -Thompson  v.  Ackerman, 
12  Ohio  Cir.  Dec.  456,  21  Ohio  Cir.  Ct.  740. 

An  assignee  of  the  term  who  has  reassigned 
and  surrendered  possession  to  his  assignee 
prior  to  the  service  of  notice  to  quit  is  not 
liable  to  be  proceeded  against  in  such  proceed- 
ing. Ben  Lcmond  Wine  Co.  v.  Sladky,  141  Cal. 
619. 

439.  1.  Assignee  of  the  Eeversion.  —  Willis 

v.  Harrtll,  118  Ga.  906;  Drew  7'.  Mosbarger,  104 
III.  App.  635  ;  Alworth  x>.  Gordon,  81  Minn.  445  ; 
Sullivan  v.  Lueck,  105  Mo.  App.  igg. 

Grantee  of  Reversion  Need  Not  Exhibit  Deed  to 
Tenant. —  Tucker  v.  McClenney,  103  Mo.  App. 
318. 

3.  Attornment  Not  Required.  —  See  Berner  v. 
Gebhardt,  87  Mo.  App.  409. 

440.  2.  Heirs.  —  Heirs  to  whom  a  tenant  has 
attorned  may  maintain  such  proceedings.  Rus- 
sell v.  Van  Fleet,  (Ky.  1902)  68  S.  W.  Rep. 
306. 

5.  Subsequent  Lessee.  —  Harris  v.  Halverson, 
23  Wash.  779,  following  Capital  Brewing  Co.  v. 
Crosbie,  22  Wash.  269. 

6.  Assignee  of  Rent.  —  Markin  v.  Whitaker,  26 
Ind.  App.  311. 

7.  Agent  of  Landlord.  —  Powers  v.  be  O,  64 
N.  V.  App.  Div.  373. 

An  agent  of  the  lessors  may  maintain  sun- 
nary  proceedings  to  oust  a  partnership  lessee, 
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(i)  Character  of 


I  l<>.    i         v,  /  0/  Assignment  of  Reversion  on  Landlord's  Right  to  Main- 
tain /Y<>< t  idings.  —  See  note  8. 
111.    See  note  I. 

When  Proceedings  Are  Authorized 
Tenancy.  —  See  note  2. 

(2)  Over  holding  Tenants  —  (a)  in  General.  —  See  note  6. 

44:2.  (b)  Term  Must  Expire  by  Efflux  of  Time  —  Expiration  of  Term  by  Forfeiture.  — 
See  notes  3,  4. 

Expiration  by  Surrender.  — See  note  5- 

Option  in  Lessor  to  Terminate  Lease.  —  See  note  6. 

(3)  Nonpayment  of  Rent  —  (a)  In  General.  —  See  note  7. 

443.  See  note  1. 

(b)  Effect  of  Breach  of  Agreements  by  Landlord.  —  See  note  3. 

444.  Eviction.  —  See  note  2. 


though  one  of  the  members  of  the  partnership 
is  also  a  co-owner  and  colessor  of  the  prop- 
erty. Case  "v.  Porterfield,  54  N.  Y.  App.  Div. 
109. 

■  £  IO.  8.  Holliday  v.  Chism,  25  Ind.  App.  1. 
Reservation  of  Right  of  Possession. —  Tucker  v. 

McClenney,  103  Mo.  App.  318. 

441.  1.  Bowles  v.  Dean,  84  Miss.  376; 
Twiss  v.  Boehmer,  39  Oregon  359 ;  Schreiner 
v.  Stanton,  26  Wash.  563. 

2.  Tenancy  for  Life.  — ■  Foss  v.  Stanton,  76  Vt. 

6.  Overholding  Tenants — -United  States. — 
Ellit  v.  Fitzpatrick,  118  Fed.  Rep.  430,  55  C. 
C.  A.  260;  Fraer  v.  Washington,  125  Fed.  Rep. 
2S0,  60  C.  C.  A.  194. 

California.  —  Odell  v.  Buttrick,  126  Cal.  551; 
Earl  Orchard  Co.  v.  Fava,  138  Cal.  76. 

Kentucky.- — Reccius  v.  Columbia  Finance, 
etc.,  Co.,  (Ky.  1905)  86  S.  W.  Rep.  11 13. 

Missouri.  —  Frick  Co.  v.  Marshall,  86  Mo. 
App.  463;  Tucker  v.  McClenney,  103  Mo.  App. 
318;  Barado-Ghio  Real  Estate  Co.  v.  Heid- 
brink,  112  Mo.  App.  429. 

Nebraska.  —  Armstrong  v.  Meyer,  (Neb. 
1901)  95  N.  W.  Rep.  483;  Pusey  v.  Presby- 
terian Hospital,  (Neb.  1903)  97  N.  W.  Rep.  475. 

New  York.  —  Cox  v.  Sainmis,  57  N.  Y.  App. 
Div.  173. 

Washington.  —  Yesler  v.  Orth,  24  Wash.  483  ; 
Stanford  Land  Co.  v.  Steidle,  28  Wash.  72. 

Canada.  —  Canadian  Pac.  Co.  v.  Lechtzier,  39 
Can.  L.  J.  798. 

Overholding  by  Subtenant.  —  Fletcher  v. 
Fletcher,  123  Ga.  470. 

Demand  for  Possession  Not  Necessary. —  Bier- 
kcnkanip  v.  Bierkenkamp,  88  Mo.  App.  445. 

Time.  —  The  proceedings  must  be  brought 
within  thirty  days  after  the  termination  of  the 
tenancy.  McClelland  v.  Wiggins,  109  Iowa 
075- 

442.  3.  Tenancy  Terminated  by  Forfeiture. 

—  Kelly  v.  Varnes,  52  N.  Y.  App.  Div.  100; 
McMahon  v.  Howe,  (County  Ct.)  40  Misc.  (N. 
Y.)  546.  But  see  Andrews  v.  Erwin,  (Ky. 
19041  78  S.  W.  Rep.  902. 

Conditional  Limitation  of  Lease.  —  Martin  v. 
Crossley,  (Supm.  Ct.  App.  T.)  46  Misc.  (N.  Y.) 
254. 

4.  Drew  v.  Mosbarger,  104  111.  App.  635 ; 
Ellis  v.  Fitzpatrick,  3  Indian  Ter.  656,  affirmed 
118  Fed.  Rep.  430;  Towle  v.  Weise,  64  Kan. 
760;  Walker  v.  Dowling,  (Ky.  1902)  68  S.  W. 


Rep.  135;  Marvin  v.  Hartz,  130  Mich.  26; 
Berryhill  v.  Healey,  89  Minn.  444  ;  Cochran  v. 
Philadelphia  Mortg.,  etc.,  Co.,  (Neb.  1903;  96 
N.  W.  Rep.  1051;  Foss  v.  Stanton,  76  Vt.  365. 
And  see  Preston  v.  Stover,  (Neb.  1903)  97 
N.  W.  Rep.  812,  ci ting  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  442,  and  explaining  Stevenson 
v.  Brodahl,  49  Neb.  703. 

5.  Ryan  v.  Turner,  14  Manitoba  624. 

6.  Ronginsky  v.  Grantz,  (Supm.  Ct.  App.  T.) 
39  Misc.  (N.  Y.)  347. 

7.  Nonpayment  of  Rent.  —  Lacrabere  v.  Wise, 
(Cal.  1903)  71  Pac.  Rep.  175;  Cambridge  Lodge 
No.  9  v.  Routh,  163  Ind.  1  ;  Welch  v.  Ashby,  88 
Mo.  App.  400;  Hutzel  v.  Draper,  (Neb.  1904) 
99  N.  W.  Rep.  263  ;  Brown  v.  Hess,  (Supm.  Ct. 
Tr.  T.)  33  Misc.  (N.  Y.)  750;  Lashers.  Curry, 
(County  Ct.)  9  N.  Y.  Annot.  Cas.  260,  affirmed 
62  N.  Y.  App.  Div.  631  ;  Belding  v.  Blum, 
(Supm.  Ct.  App.  T.)  88  N.  Y.  Supp.  178;  Lyons 
v.  Gavin,  (Supm.  Ct.  App.  T.)  43  Misc.  (N.  Y.) 
659  ;  Peabody  v.  Long  Acre  Square  Bldg.  Co., 
(Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.)  629. 

Nonpayment  of  Taxes.  —  See  Crosby  v.  Jarvis, 
(Supm.  Ct.  .App.  T.;  46  Misc.  (N.  Y.)  436; 
Sipp  v.  Reich,  (Supm.  Ct.  App.  T.)  88  N.  Y. 
Supp.  960. 

Insufficient  Property  Subject  to  Distress.  —  Wil- 
son v.  Wood,  S4  Miss.  728. 

Effect  of  Garnishment.  —  The  fact  that  the 
tenant  has  been  summoned  as  garnishee  at  the 
suit  of  creditors  of  the  landlord  is  a 'defense 
to  summary  proceedings  based  on  the  nonpay- 
ment of  rent.    O'Connors.  White,  124  Mich.  22. 

Burden  of  Proving  Nonpayment  of  Rent.  —  Brill 
v.  Norkett,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
j  A  2. 

Nonpayment  of  Rent  in  Advance  as  Required 
by  Lease.  —  Ingalls  v.  Bissot,  25  Ind.  App.  130. 

The  institution  of  an  action  to  recover  rent 
payable  in  advance  is  not  a  defense  to  sum- 
mary proceedings  on  account  of  such  nonpay- 
ment. Schumann  Piano  Co.  v.  Mark,  208  111. 
282. 

443.  1.  Hunter  v.  Porter,   10  Idaho  72 ; 

Crosby  v.  Jarvis,  (Supm.  Ct.  App.  T.)  46  Misc. 
N.  Y.)  436  ;  Fleishauer  v.  Fell,  (Supm.  Ct.  App. 
T.)  44  Misc.  (N.  Y.)  240.  disapproving  Mc- 
Mahon v.  Howe,  (County  Ct.)  40  Misc.  (N.  Y.) 

546. 

3.  Malick  v.  Kellogg,  118  Wis.  405  (breach 
of  agreement  to  make  improvements). 

444.  2.   Sirey  v.  Braems,  65  N.  Y.  App. 
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444. 
445. 

446. 

5.  6,  7- 
447. 


(c)  Effect  of  Counterclaim  by  Tenant.  —  See  note  4. 

(d)  Demand  for  Eent.  —  See  note  6. 

(e)  Notice  to  Quit.  — ■  See  note  I O. 

(f)  Waiver  of  Right  to  Institute  Proceedings. —  See  notes  I,  3. 

(g)  Redemption  from  Forfeiture.  —  See  notes  8,  9. 

(4)  Insufficient  Property  Subject  to  Distress.  —  See  note  IO. 

(5)  Breach  of  Agreements  in  Lease.  —  See  note  1. 

d.  Notice  to  Quit  and  Demand  for  Possession.  —  See  notes 

Form  of  Demand.  —  See  note  9. 

e.  Defenses  —  (i)  In  General.  —  See  note  3. 


Div.  472;  Seigel  v.  Neary,  (Supm.  Ct.  App.  T.) 
38  Misc.  (N.  Y.)  297. 

444.  4.  Hunter  v.  Porter,  10  Idaho  72; 
Liebmann's  Sons  Brewing  Co.  v.  De  Nicolo, 
(Supm.  Ct.  App.  t.)  46  Misc.  (N.  Y.)  268.  See 
Case  v.  Porlerfield,  54  N.  Y.  App.  Div.  109. 

Statutory  Provision  for  Counterclaim.  —  Flegen- 
heimer  Dreyer,  72  N.  Y.  App.  Div.  589 ; 
Castagnette  v.  Nichia,  76  N.  Y.  App.  Div.  371  ; 
Jefferson  Real  Estate  Cc.  v.  Hiller,  (Supm.  Ct. 
App.  T.)  39  Misc.  (N.  Y.)  784  ;  Fritztuskie  v. 
Wauroski,  83  N.  Y.  Aop.  Div.  150;  Sage  v. 
Crosby,  (Supm.  Ct.  App]  T.)  33  Misc.  (N.  Y.) 
117. 

6.  Demand  Required  by  Statute.  —  Lacrabere  v. 
Wise,  141  Cal.  554;  Cambridge  Lodge  No.  9 
v.  Routh,  163  Ind.  1  ;  Wilson  v.  Wood,  84 
Miss.  728 ;  Welch  v.  Ashby.  88  Mo.  App.  400  ; 
McMahon  v.  Howe,  (County  Ct.)  40  Misc.  (N. 
Y.)  546;  Miller  v.  Lowe  (Supm.  Ct.  App.  T.) 
14  N.  Y.  Annot.  Cas.  343  ;  Byrkett  v.  Gardner, 
35  Wash.  668. 

Sufficiency  of  Demand.  —  Hunter  v.  Porter,  10 
Idaho  72;  Lacrabere  v.  Wise,  (Cal.  1903)  71 
Pac.  Rep.  175. 

Demand  and  Notice  by  Agent  Held  Sufficient.  — 
Powers  v.  De  O,  64  N.  Y.  App.  Div.  373. 

Proof  of  Service  of  Notice  by  Affidavit  Not 
Allowable. — -Lacrabere  v.  Wise,  141  Cal.  554. 

10.  McCn'llis  v.  Benoit,  26  R.  I.  421. 

415.  1.  A  Demand  for  Rent  After  Notice  to 
Quit  for  Nonpayment  is  not  as  a  matter  of  law 
a  waiver  of  such  notice  as  a  basis  for  summary 
proceedings.  Bantjo  v.  Clark,  (Supm.  Ct.  -App. 
T.)  88  N.  Y.  Supp.  13s, 

3.  See  Spiro  v.  Barkin,  (Supm.  Ct.  App.  T.) 
30  Misc.  (N.  Y.)  87. 

8.  See  Seigel  v.  Neary,  (Supm.  Ct.  App.  T.) 
38  Misc.  (N.  Y.)  297. 

9.  Bateman  v.  Superior  Ct.,  139  Cal.  140; 
Hunter  v.  Porter,  10  Idaho  72:  Walter  Com- 
mission Co  v.  Gilleland,  98  Mo.  App.  584; 
Koppel  v.  Tilyou,  (Municipal  Ct.)  31  Civ.  Pro. 
N.  Y.)  185:  Asbyll  v.  Haims,  (Supm.  Ct.  Spec. 
T.)  38  Misc.  (N.  Y.)  578;  Flewwellin  v.  Lent, 
91  N.  Y.  App.  Div.  430;  McMichacl  v.  Mc- 
Falls,  17  Lane.  L.  Rev.  279;  Hickey  v.  Conley, 
24  Pa.  Super.  Ct.  388. 

10.  McMichael  v.  McFalls,  17  Lane.  L.  Rev. 
279  ;  Hickey  v.  Conley,  24  Pa.  Super.  Ct.  388. 

446.  1.  Byrkett  v.  Gardner,  35  Wash.  668. 
But  see  Sipp  v.  Reich,  (Supm.  Ct.  App.  T.)  88 
N.  Y.  Supp.  960. 

3.  Gossetc  v.  Fox,  (Supm.  Ct.  App.  T.)  90 
N..Y.  SpPp.  477. 

S.  Notice  to  Quit  or  Demand  for  Possession.  — 
Barnewell  v.  Stephens,  (Ala.  1905)  38  So.  Rep. 


662;  Schnittger  v.  Rose,  139  Cal.  656  (proceed- 
ings based  on  breach  of  agreements  in  lease)  ; 
Simmons  v.  Pope,  (Supm.  Ct.  App.  T.)  84  N.  Y. 
Supp.  973;  Miller  v.  Lowe,  (Supm.  Ct.  App.  T.) 
14  N.  Y.  Annot.  Cas.  343  ;  McMichael  v.  Mc- 
Falls, 17  Lane.  L.  Rev.  279:  Re  Grant,  8  Ont. 
L.  Rep.  297. 

Demand  Is  Not  Necessary  unless  required  by 
statute.  Earl  Orchard  Co.  v.  Fava,  138  Cal. 
76  (overhokling  tenant)  ;  Millington  v.  O'Dell, 
(Ind.  App.  1905)  73  N.  E.  Rep.  949;  Andrews 
v.  Erwin,  (Ky.  1904)  78  S.  W.  Rep.  1902 
(tenant  holding  over)  ;  Barado-Ghio  Real  Es- 
tate Co.  v.  Heidbrink,  112  Mo.  App.  429; 
Bowles  v.  Dean,  84  Miss.  376  (overholding 
tenant)  :  Morris  v.  Healy  Lumber  Co.,  33  Wash. 
451  (overholding  tenant);  Mounts  v.  Goran- 
son,  29  Wash.  261. 

No  notice  is  necessary  to  maintain  proceed- 
ings against  a  tenant  holding  over  after  a  term 
for  years.  Stanford  Land  Co.  v.  Steidle,  28 
Wash.  72. 

"  More  than  Twenty  Days  "  —  Washington 
Statute.  —  McGinnis  v.  Genss,  25  Wash.  490. 

Under  such  statute  the  notice  may  be  served 
more  than  twenty  days  before  the  expiration  of 
the  period  ;  it  need  net  be  served  exactly  twenty 
days  before.  Ferguson  v.  Hoshi,  25  Wash. 
664. 

No  Omission  of  Sunday  in  Computing  Three 
Days' Notice. —  Beaudry  v.  Hannigan,  23  Quebec 
Super.  Ct.  232,  overruling  judgment  of  Lange- 
lier,  J.,  19  Quebec  Super.  Ct.  421. 

6.  Beauchamp  ?k  Runnels,  35  Tex.  Civ.  App. 

212. 

7.  Cheek  v.  Preston,  34  Ind.  App.  343. 
9.  Durie  v.  McLish,  2  Indian  Ter.  610. 
Verbal  notice  to  quit  is  sufficient  where  the 

statute  does  not  require  the  notice  to  be  in 
writing.    Guvernator  v.  Kcnin.  66  N.  J.  L.  114. 

447.  3.  Equitable  Defense  Not  Allowed.  — 
Patrick  v.  Cobb,  122  Ga.  80:  Cottrell  v.  Moran, 
(Mich.  1904)  101  N.  W.  Rep.  561  ;  Clark  v. 
Bourgeois,  (Miss.  1905)  38  So.  Rep.  187;  Car- 
mack  Drum,  27  Wash.  .182 ;  Bond  v.  Chap- 
man, 34  Wash.  606.  Sec,  however,  Simon  New- 
man Co.  v.  Lassing,  141  Cal.  174. 

Equitable  Defense  Allowed.  —  Schlaich  v. 
Blum,  (Supm.  Ct.  App.  T.)  42  Misc.  (N.  Y.) 

■225- 

A  Counterclaim  for  breach  of  agreement  in  the 
lease  by  lessor  cannot  be  set  up.  Carmack  v. 
Drum.  27  Wash.  382. 

Pendency  of  Condemnation  Proceedings.  —  Mor- 
ris v.  Healy  Lumber  Co.,  33  Wash.  451. 

Injunction  Against  Summary  Proceedings.  — 
Denny  v.  Fronhciser,  207  Pa.  St.  174. 
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i  >)  Estoppel  to  Deny  Landlord' s  Title.  —  See  notes  5,  9. 

(3)  Extension  of  Lease.  —  See  note  1. 

L4)  Abandonment  of  Possession.  — See  note  4. 

/.  I )  images  Recoverable  by  Landlord.  — See  notes  5,  6,  7,  8. 

\Y  1<<  )N(iI-'UL  DISPOSSESSION  —  Recovery  of  Damages  by  Tenant.  —  See 


See  note  12. 


If  the  Eviction  Was  under  an  Order  Issued  Without  Jurisdiction. 

1  Il>.    XV.  Estovers.  —  See  note  1. 

4*10.    XVI.  Landlord's  Right  of  Entry  upon  Demised  Premises.  —  See 

notes  1,  2,  4. 

XVII.  Liability  of  Third  Persons  to  Landlord  —  1.  For  Injuries 

to  Demised  Premises.  —  See  note  8. 
I«>1.    See  notes  1,  4. 


447.  5.  Estoppel  to  Deny  Landlord's  Title  — 

Georgia.  —  Johnson  v.  Thrower,  117  Ga.  1007; 
Patrick  v.  Cobb,  122  Ga.  80. 

Indian  Territory.  —  Sass  v.  Thomas,  3  In- 
dian Ter.  536 ;  Thomas  v.  Sass,  3  Indian  Tcr. 
5-!.-;  Hill  v.  Watkins,  (Indian  Ter.  1902)  69 
S.  W.  Rep.  837. 

Kansas.  ■  —  Fry  v.  Boman,  67  Kan.  531. 

Kentucky.  —  Mefford  v.  Franklin  County. 
(Ky.  1900)  58  S.  W.  Rep.  993;  Slaughter  v. 
Crouch,  (Ky.  1901)  64  S.  W.  Rep  068  :  Russell 
v.  Van  Fleet,  (Ky.  1902;  68  S.  W.  Rep.  396. 

Nebraska.  —  Wilson  v.  Lyons,  (Neb.  1903) 
94  N.  W.  Rep.  636. 

New  Jersey.  —  Dilks  v.  Kelsey,  (N.  J.  1905) 
59  Atl.  Rep.  897. 

New  York.  —  Rowland  v.  Dillingham,  83  N. 
Y.  App.  Div.  156. 

West  Virginia.  —  Wheeling  First  English 
Evangelical  Lutheran  Church  v.  Arkle,  49  W. 
Va.  92 ;  Stover  v.  Davis,  57  W.  Va.  196. 

9.  Fry  v.  Boman,  67  Kan.  531. 

448.  '1.  Renewal  of  Lease.  —  Schweikert 
v.  Seavey,  130  Cal.  xviii,  62  Pac.  Rep.  600; 
Schuck  v.  Schwab,  (Supm.  Ct.  App.  T.)  84  N. 
Y.  Supp.  896. 

Right  to  Renewal  as  a  Defense.  —  Piatt  v.  Cut- 
ler, 75  Conn.  183;  Ferguson  v.  Jackson,  180 
Mass.  557. 

4.  See  Simmons  v.  Pepe,  (Supm.  Ct.  App. 
T.)  43  Misc.  (N.  Y.)  661  (destruction  of  prem- 
ises). 

The  remedy  of  unlawful  detainer  lies  only 
against  the  party  in  possession,  and  therefore 
a  tenant  who  unlawfully  puts  a  stranger  in 
possession  of  his  landlord's  property  after  the 
expiration  of  the  term  cannot  be  joined  with 
such  stranger  in  an  action  of  unlawful  de- 
tainer. The  tenant  must  do  more  than  unlaw- 
fully put  a  third  person  in  possession  to  render 
him  liable.  St.  Louis  Brewing  Assoc.  v.  Neider- 
luecke,  102  Mo.  App.  ^03. 

5.  Stelle  v.  Creamer,  69  N.  Y.  App.  Div.  296 ; 
Mickey  v.  Conley,  24  Pa.  Super.  Ct.  388. 

6.  Keyes  v.  Moy  Jin  Mun,  136  Cal.  129; 
Nolan  v.  Hentig,  138  Cal.  281  ;  Lautman  v. 
Miller,  158  Ind.  382;  Millington  v.  O'Dell, 
(Tnd.  App.  1905)  73  N.  E.  Rep.  949;  Ellis  v. 
Fitzpatrick,  3  Indian  Ter.  656,  affirmed  118  Fed. 
Rep.  430;  Fallon  v.  Murray,  (Indian  Ter.  1901) 
64  S.  W.  Rep.  753 ;  Schellenberg  v.  Frank, 
(Mich.  1905)  102  N.  W.  Rep.  644;  Hadley  v. 
Bernero,  97  Mo.  App.  314;  Walter  Commission 
Co.  v.  Gilleland,  98  Mo.  App.  584 ;  Ferguson  v. 


Hoshi,  25  Wash.  664 ;  Quandt  v.  Smith,  28 
Wash.  664 ;  Bond  v.  Chapman,  34  Wash.  606 ; 
State  v.  Pittenger,  37  Wash.  384. 

Damages  for  Waste.  —  Champ  Spring  Co.  v. 
Roth  Tool,  etc.,  Co.,  103  Mo.  App.  103. 

7.  Sullivan  v.  Lueck,  105  Mo.  App.  199. 

8.  Moston  v.  Stow,  91  Mo.  App.  554. 

10.  Small  v.  Clark,  97  Me.  304 ;  Hong  Sing 
v.  Wolf  Fein,  (N.  Y.  City  Ct.  Gen.  T.)  33  Misc. 
(N.  Y.)  608;  Burwell  v.  Brodie,  134  N.  Car. 
540;  O'Neal  v.  Sneeringer,  12  York  Leg.  Rec. 
(Pa.)  141  ;  Leese  v.  Home,  30  Pittsb.  Leg.  L. 
N.  S.  (Pa.)  316. 

12.  Damages  Recoverable  Against  Landlord.  — 
Gaertner  v.  Bues,  109  Wis.  165. 

Liability  of  Officer  Executing  Writ.  —  See 
Gaertner  v.  Bues,  109  Wis.  165. 

449.  1.  Estovers. —  Anderson  v.  Cowan,  125 
Iowa  259,  106  Am.  St.  Rep.  303,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  448;  Smellie 
v.  Watson,  7  Ont.  L.  Rep.  635. 

Clearing  for  Cultivation.  —  Warren  County  v. 
Gans,  80  Miss.  76. 

450.  1.  Landlord  Has  No  General  Right  to 
Enter  on  Leased  Premises.  —  J.  B.  Sanborn  Co. 
v.  Marquette  Bldg.  Co.,  86  111.  App.  681  ;  W.  T. 
Wilton,  etc.,  Land  Co.  v.  Philips,  90  111.  App. 
573;  Tobin  v.  French,  93  111.  App.  18;  Roehrs 
V.  Timmons,  28  Ind.  App.  578;  State  v. 
DeBaillon,  113  La.  572;  Maney  v.  Lamphere, 
(Mich.  1903)  102  N.  W.  Rep.  974;  Benedict  v. 
International  Banking  Corp.,  88  N.  Y.  App. 
Div.  488;  Rice  Fisheries  Co.  v.  Pacific  Realty 
Co.,  35  Wash.  535. 

Entry  to  Post  "To  Let"  Sign. —  Crane  v.  Ed- 
wards, 80  N.  Y.  App.  Div.  333. 

Destruction  of  Growing  Crops. — •  Scanland  v. 
Musgrove,  91  111.  App.  184. 

2.  In  Markham  v.  David  Stevenson  Brewing 
Co.,  169  N.  Y.  593,  afnrnnng  51  N.  Y.  App. 
Div.  463,  it  was  held  that  where  the  tenant 
covenants  to  make  repairs  and  refuses  to  make 
repairs  ordered  by  the  building  department  of 
the  municipality,  the  landlord  can  enter  and 
make  such  repairs,  and  in  case  of  such  an  entry 
the  tenant  has  no  right  to  abandon  the  premises 
on  the  ground  of  eviction  so  as  to  escape  lia- 
bility for  future  rent. 

4.  A  Reservation  of  the  Right  to  Re-enter  and 
Sow  Crops  is  assignable  to  a  succeeding  tenant. 
Brewster  v.  Gracey,  65  Kan.  137. 

8.  Trespass  Quare  Clausum  Fregit.  —  Perry 
v.  Bailey.  94  Me.  50. 

451.  1.  Case  for  Injury  to  Reversionary  In- 
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452.  Tearing  Down  Fences.  —  See  note  6. 

Injuries  Solely  to  Possession.  —  See  notes  8,  10,  II. 

453.  2.  For  Disturbing  and  Driving  Away  Tenants.  —  See  note  I . 

XVIII.  Liability  of  Third  Persons  to  Tenant  —  For  injuries  to  and 

Trespasses  upon  Demised  Premises.  —  See  notes  3,  4,  5>  6. 

454.  See  note  I. 

XIX.  CRIMINAL   PROSECUTIONS  —  Against   Tenants   and   Third   Perioni — 
Removal  of  Crops  Subject  to  Landlord's  Lien.  —  See  notes  5,  6. 

Cutting  Timber.  —  See  note  7. 


terest.  —  Perry  v.  Bailey,  94  Me.  50 ;  Arnold  v. 
Bennett,  92  Mo.  App.  156;  Watson  v.  Harrigan, 
112  Wis.  278. 

Obstructing  Way.  —  Taylor  v.  Wright,  51  N. 
Y.  App.  Div.  97. 

Effect  of  Liability  of  Lessee. —  Vance  v..  San 
Antonio  Gas  Co.,  (Tex.  Civ.  App.  1900)  60  S. 
W.  Rep.  317. 

451.  4.  Injury  to  House. —  Nashville,  etc., 
R.  Co.  v.  Heikens,  112  Tenn.  378. 

452.  6.  Taylor  v.  Wright,  51  N.  Y.  App. 
Div.  97. 

8.  Injuries  to  Possession  of  Tenant.  —  Coney 
V.  Brunswick,  etc.,  Steamboat  Co.,  116  Ga.  222; 
Southern  R.  Co.  v.  State,  116  Ga.  276;  Van 
Siclen  V.  New  York,  64  N.  Y.  App.  Div.  437, 
modified  172  N.  Y.  504;  Peck  v.  Cain,  27  Tex. 
Civ.  App.  38;  Watson  v.  Harrigan,  112  Wis.  278. 

10.  Injury  to  Sod. —  St.  Louis,  etc.,  R.  Co.  v. 
Hall,  71  Ark.  302. 

11.  Younggreen  v.  Shelton,  101  111.  App.  89; 
Xeal  v.  Ohio  River  R.  Co.,  47  W.  Va.  316. 

453.  1.  Disturbing  and  Driving  Away 
Tenants.  —  Mahoney  v.  McNeill,  77  Miss.  406. 

Enticing  Away  and  Employing  Tenant.  — 
Wagner  v.  Ellis,  85  Miss.  422:  Pettv  v.  Leggett, 
(Miss.  1905)  38  So  Rep.  -549. 

3.  Rights  of  Tenant  Prior  to  Entry.  —  Morri- 
son v.  Chicago,  etc.,  R.  Co.,  117  Iowa  587,  ciring 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  453. 

4.  Sartwell  v.  Sowles,  72  Vt.  270,  82  Am.  St. 
Rep.  943. 

5.  Bass  V.  West,  110  Ga.  698;  Morrison  v. 
Chicago,  etc.,  R.  Co.,  117  Iowa  587;  McPhillips 
v.  Fitzgerald,  177  N.  Y.  543,  affirming  76  N. 
Y.  App.  Div.  15;  Dale  v.  Southern  R.  Co.,  132 
N.  Car.  705. 

Negligent  Destruction  of  or  Injuries  to  Build- 
ings on  Demised  Premises.  —  Le  Salg  v.  Dough- 
erty, (Supm.  Ct.  App.  T.I  30  Misc.  (N.  Y.) 
4SS ;  McPhillips  v.  Fitzgerald,  76  N.  Y.  App. 
Div.  15,  affirmed  177  N.  Y.  543. 

Injuries  to  Crops. —  The  tenant  may  maintain 
an  action  for  injuries  to  crops  though  the  land- 
lord has  a  lien  thereon  for  rent  and  advances. 


Parker  v.  Hale,  (Tex.  Civ.  App.  1903)  78  S. 
W.  Rep.  555- 

The  tenant  may  recover  the  full  damages 
for  injuries  to  his  crops,  caused  by  a  breach 
of  a  third  person's  contract  to  harvest  the  same, 
though  he  is  to  pay  as  rent  a  part  of  the  crops. 
Holt  Mfg.  Co.  v.  Thornton,  136  Cal.  232. 

Injury  to  Growing  Grass.  —  St.  Louis,  etc.,  R. 
Co.  v.  Hall,  71  Ark.  302  (tenant  at  will  held 
entitled  to  recover  therefor). 

Nuisances  Causing  Injury  to  Tenant.  —  Bly  v. 
Edison  Electric  Illuminating  Co.,  172  N.  Y.  1. 

Continuance  of  Nuisance  Existing  at  Time  of 
Letting.  —  Morrison  v.  Chicago,  etc.,  R.  Co., 
117  Iowa  587;  Dumois  v.  New  York,  (Supm. 
Ct.  Tr.  T.)  37  Misc.  (N.  Y.)  614. 

Injuries  Prior  to  Lease.  —  Where  water  is 
drawn  from  land  by  the  establishment  of  a 
pumping  station,  a  tenant  subsequently  renting 
the  land  cannot  maintain  an  action  for  dam- 
ages therefrom.  Sposato  v.  New  York,  178  N. 
Y.  583,  affirming  75  N.  Y.  App.  Div.  304. 

6.  Coney  v.  Brunswick,  etc.,  Steamboat  Co., 
116  Ga.  222. 

454.  1.  See  Dumois  v.  New  York,  (Supm. 
Ct.  Tr.  T.)  37  Misc.  (N.  Y.)  614. 

5.  Prosecution  Against  Renter  or  Share  Cropper 
for  Leaving. —  Hendricks  v.  State,  79  Miss.  368. 

6.  Smith  v.  State,  139  Ala.  115  ;  State  v.  Bell, 
136  N.  Car.  674;  State  v.  Hoskins,  106  Tenn. 
430. 

Counterclaim  Against  Landlord.  —  State  v. 
Neal,  129  N.  Car.  692. 

The  Motive  or  Intent  of  the  Lessee  with  regard 
to  the  removal  of  property  is  immaterial.  State 
v.  Neal,  129  N.  Car.  692;  State  v.  Crook,  132 
N.  Car.  1053. 

Lessee  Held  Liable  for  Removal  of  Crop  by  Sub- 
lessee.—  State  v.  Crook,  132  N.  Car.  1053. 

7.  Injuring  House. —  State  v.  Godwin,  138  N. 
Car.  582. 

Cropper  Leaving  Farm.  —  Ex  p.  Harris,  85 
Miss.  4. 

Enticing   Away   and    Employing    Tenant.  — 

Haney  v.  State,  (Miss.  1905)  38  So.  Rep.  284. 
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By  Benjamin  Trafnell. 

459.    I.  Definition  —  At  common  Law.  —  See  note  i. 

400.   II.  Different  Kinds  of  Larceny  —  i.  With  Respect  to  Act  of 

Taking  —  c.  COMPOUND  LARCENY  —  (2)  Instances  of  Compound  Larceny  — 
(a)  Larceny  from  the  Person  —  Robbery.  —  See  note  8. 

101.     Larceny  from  the  Person  Other  than  Robbery.  —  See  notes  5,  6. 
4:02.     (b)  Larceny    from    House    or    Other    Building,  Etc.  —  66.  Cases   Other  than 

Burglary  —  (66)  American  Statutes.  —  See  note  9. 

■I 0:».    See  note  1. 

404.  2.  With  Respect  to  Value  or  Nature  of  Subject  —  a.  Grand  Larceny 

—  (1)  Value  of  Subject.  —  See  note  1. 

(2)  Nature  of  Subject  —  (a)  In  General.  —  See  note  3. 

(b)  Things  Designated  by  Statute  —  Domestic  Animals.  —  See  note  6. 

405.  Crops  in  Field.  —  See  note  5. 

(3)  Situs  of  Subject.  - —  See  note  8. 


459.  1.  Larceny  Defined  — ■  Delaivare.  —  State 
v.  Stevens,  2  Penn.  (Del.)  486;  State  v.  Conlan, 
3  Penn.  (Del.)  218;  State  v.  Kavanaugh,  4 
Penn.  (Del.)  131  ;  State  v.  Carr,  4  Penn.  (Del.) 
523. 

Illinois.  —  Watts  v.  People,  204  111.  233. 
Indiana.  —  Stillwell  v.  State,  155  Ind.  552. 
Mississippi.  —  Reed  v.  Greenville,  83  Miss. 
192. 

Missouri.  —  State  v.  Murphy,  90  Mo.  App. 
548;  State  v.  Waghalter,  177  Mo.  676. 

Wisconsin.  —  Fetkenhauer  v.  State,  112  Wis. 
491. 

460.  8.  Robbery  Is  Larceny  with  the  element 
of  force  or  intimidation  added.  People  v. 
Clark,  145  Cal.  727.  See  generally  the  title 
Robbery,  992.  9,  10.  Compare  Smith  v.  State, 
117  Ga.  320,  97  Am.  St.  Rep.  165. 

461.  5.  Statutes  in  United  States  —  Any 
Taking  from  the  Person.  —  In  State  v.  Wilson, 
107  La.  344,  it  was  held  that  in  Louisiana  there 
is  no  distinction  between  larceny  from  the 
person  and  larceny  otherwise  than  from  the 
person  ;  so  that  a  secret  theft  from  the  person  is 
to  be  prosecuted  and  punished  as  a  simple  lar- 
ceny, and  not  as  an  attempt  to  rob,  which 
necessarily  implies  violence  or  putting  in  fear. 

6.  Under  the  Texas  Statute.  —  Harris  v.  State, 
(Tex.  Crim.  1901)  65  S.  W.  Rep.  921. 

462.  9.  Statutes  in  United  States  Affecting 
Larceny  in  House,  Etc. — Jefferson  v.  State,  117 
Ga.  710;  Heard  v.  State,  120  Ga.  848. 

Larceny  from  Burning  Building.  —  The  Michi- 
gan statute  (Comp.  Laws  Mich.,  §  11551)  makes 
special  provision  for  larceny  from  a  building 
which  is  on  fire.  People  v.  Klammer,  (Mich. 
7904)  100  N.  W.  Rep.  600. 

Church,  Schoolhouse,  or  Public  Building.  — 
Fletcher  v.  Com.,  (Ky.  1904)  80  S.  W.  Rep. 
1089. 

46?.    1.  Goods  under  Protection  of  House. — 

The  theft  of  goods  from  a  passenger  car, 
which  is  under  the  shed  of  a  union  passen- 
ger depot,  is  held  in  Georgia  to  be  larceny 
from  the  house,  and  to  be  a  felony,  where  the 


value  of  the  goods  exceeds  fifty  dollars,  not- 
withstanding the  fact  that  Pen.  Code  Ga., 
§  185,  makes  it  a  misdemeanor  to  enter  and 
steal  from  a  railroad  car.  Bone  v.  State,  121 
Ga.  147. 

464.  1.  Aggregate  Value  of  Stolen  Articles. 

—  Weaver  v.  Com.,  (Ky.  1905)  86  S.  W.  Rep. 
551;  State  v.  Montgomery,  17  S.  Dak.  500; 
Flynn  v.  State,  (Tex.  Crim.  1904)  83  S.  W. 
Rep.  206. 

Where  Property  Belongs  to  Different  Persons 

and  is  located  at  different  places,  though  all 
are  within  the  same  "  wagon-yard,"  each  theft 
constitutes  a  different  offense  though  they  are 
committed  in  rapid  succession  ;  and  if  the  value 
of  the  property  stolen  from  any  one  place  is  not 
sufficient  to  constitute  the  offense  of  grand  lar- 
ceny, the  aggregate  value  cannot  be  considered 
in  order  to  sustain  a  conviction  thereof.  State 
v.  Maggard,  160  Mo.  469,  83  Am.  St.  Rep.  484. 
See  infra,  this  title,  469.  1,  2. 

3.  No  Value  Required  to  Be  Shown.  —  Quinn 
v.  People,  32  Colo.  135. 

6.  Stealing  Domestic  Animals  Made  Grand 
Larceny  by  Statute. —  Miller  v.  Territory,  (Ariz. 
1905)  80  Pac.  Rep.  321  ;  Quinn  v.  People,  32 
Colo.  135;  State  v.  Gouvernale,  112  La.  956; 
Beard  v.  State,  45  Tex.  Crim.  522 ;  State  v. 
Bates,  25  Utah  1  ;  State  v.  Washing,  36  Wash. 
485  ;  State  v.  Klein,  38  Wash.  475. 

Although  under  Gen.  Stat.  Conn.  (1902), 
§  1207,  the  penalty  for  stealing  chattels  not 
exceeding  fifteen  dollars  in  value  is  a  fine  of 
seven  dollars,  one  who  steals  a  horse  of  less 
than  fifteen  dollars  in  value  is  subject  to  im- 
prisonment under  section  1204,  which  expressly 
requires  the  imprisonment  of  whomsoever  steals 
a  horse.    McVeigh  v.  Ripley,  77  Conn.  136. 

"  Mare"  Includes  Female  Colt. —  Miller  v.  Ter- 
ritory. (Arw.  1005)  80  Pac.  Rep.  321. 

465.  5.  Stealing  Baled  Cotton  is  a  felony 
vnder  Pen.  Code  Ga.,  §  186,  without  regard  to 
the  value  of  the  cotton.  Hall  v.  State.  120 
Ga.  142. 

8.   Larceny   from    Person,   Building,   Etc.  — 
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466.  e.  Proof  of  Value.  —  See  note  io. 

467.  3.  Acts  Made  Larceny  by  Statute.  —  See  note  8. 

468.  III.  Elements  of  Larceny  —  1.  The  Taking  —  a.  Character  of 
Act  in  General  —  (i)  "  Taking"  Defined  and  Explained.  —  See  notes  6 

469.  Taking  Several  Articles  at  the  Same  Time  and  Place.  —  See  note  I. 
(2)  Wrongful  Nature  of  Act  —  Trespass.  —  See  notes  4,  5. 

47©.    (4)  Taking  by  Fraud.  —  See  note  1. 

471.  See  note  1. 

(6)  Taking  with  Consent  of  Owner.  —  See  note  4. 

472.  See  notes  I,  2. 


In  Alabama,  under  sections  5049,  5050,  of  the 
code,  a  theft  from  a  dwelling-house,  store- 
house, or  warehouse  is  grand  larceny  only 
where  the  value  of  the  property  stolen  is  five 
dollars  or  more,  though  prior  to  the  adoption 
of  the  code  such  a  theft  was  grand  larceny 
without  regard  to  the  value  of  the  property. 
Storrs  v.  State,  129  Ala.  101. 

466.  10.  Necessity  of  Proving  Value  to  De- 
termine Grade  of  Crime. —  Howell  v.  State,  (Tex. 
Crim.  1904)  83  .S.  W.  Rep.  185.  Compare  State 
v.  Coston,  113  La.  717. 

By  Value  Is  Meant  market  value.  Filson  v. 
Territory,  11  Okla.  351;  Baden  v.  State,  (Tex. 
Crim.  1903)  74  S.  W.  Rep.  769.  See  also 
State  v.  Robertson,  11 1  La.  809. 

Where  the  Things  Stolen  Have  No  Marketable 
Value,  the  owner  may  testify  to  their  actual 
value  without  regard  to  market  value.  State  v. 
Maggard,  160  Mo.  469,  83  Am.  St.  Rep.  484. 

467.  8.  Receiving  Deposits  by  Officer  of  In- 
solvent Bank  Declared  Larceny.  —  Paulsen  v.  Peo- 
ple, 195  111.  507  ;  State  v.  Clements,  82  Minn.  434. 

468.  6.  Actual  or  Constructive  Possession 
is  necessary  to  constitute  a  taking.  Ex  p. 
Thrasher,  (Tex.  Crim.  1904)  80  S.  W.  Rep. 
1 142. 

7.  Taking  by  the  Hand  of  Another.  —  Rice  v. 
State,  :i8  Ga.  48,  98  Am.  St.  Rep.  99;  Carroll 
v.  State,  121  Ga.  197. 

One  who  conspires  with  another  to  steal  a 
chattel  may  be  convicted  of  larceny,  though 
there  may  a  doubt  as  to  which  of  them  actually 
took  it.    Huskey  v.  State,  129  Ala.  94. 

Where  one,  with  felonious  intent,  sells  a 
horse,  and  the  purchaser  takes  possession 
thereof,  such  taking  is  the  act  of  the  seller, 
and  he  is  guilty  of  larceny.  Walls  v.  State,  43 
Tex.  Crim.  70. 

469.  1.  Taking  at  Same  Time  Articles  Be- 
longing to  Different  Persons  Held  Single  Larceny. 
—  State  v.  Mickel,  23  Utah  507  ;  State  v.  Blay, 
77  Vt.  56. 

4.  Taking  Must  Amount  to  Trespass.  —  Lane 
v.  State,  1  r 3  Ga.  1040,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  469 ;  State  v.  Ander- 
son, 186  Mo.  25;  State  v.  Edwards,  51  W.  Va. 
225,  citing  18  Am.  and  Eng.  Encvc.  of  Law 
(2d  ed.)  469. 

5.  Fraud  May  Supply  Place  of  Force. —  State 
v.  Edwards,  51  W.  Va.  220,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  469. 

470.  1.  Possession  Obtained  by  Fraud  — 
Georgia.  —  Cunnegin  v.  State,  118  Ga.  125. 

Indiana.  —  Stillwell  v.  State,  155  Ind.  552. 

Missouri.  —  State  v.  Copeman,  186  Mo.  108; 
State  v.  Buck,  186  Mo.  15;  State  v.  Murphy, 
90  Mo.  App.  548. 


New  York. —  People  v.  Sumner,  161  N.  Y. 

652,  affirming  33  N.  Y.  App.  Div.  338 ;  People 

v.  Miller,  169  N.  Y.  339,  88  Am.  St.  Rep.  546; 

People  v.  Walker,  85  N.  Y.  App.  Div.  556, 

affirmed  178  N.  Y.  563. 

Oklahoma.  —  Flohr   v.    Territory,    14  Okla. 

All- 
Oregon.  — ■  State  v.  Meldrum,  41  Oregon  380. 
Texas.  ■ — -Harris  v.  State,  (Tex.  Crim.  1901) 

65  S.  W.  Rep.  921. 
Inducing  a  Person  to  Bet. —  Hindman  v.  State, 

72  Ark.  516. 

471.  1.  Inducing  Servant  of  Owner  to  Sell.  — 
State  v.  Koplan,  167  Mo.  298. 

4.  Taking  with  Consent  or  by  Procurement  of 
Owner.  —  Lowe  v.  State,  44  Fla.  449 ;  State  v. 
Waller,  174  Mo.  518. 

But  it  was  held  in  People  v.  Mills,  178  N.  Y. 
274,  that  where  the  property  of  the  state  is 
delivered  by  any  one,  under  any  circumstances, 
to  any  person  for  the  purpose  of  having  him 
steal  it,  and  he  takes  it  into  his  possession  with 
intent  to  steal  it,  there  is  a  trespass  and  the 
attempt  is  a  crime. 

Consent  of  Owner's  Agent.  —  Fetkenhauer  v. 
State,  112  Wis.  491. 

Consent  of  One  Joint  Owner  Sufficient.  —  Tyler 
-'.  State,  (Tex.  Crim.  1902)  70  S.  W.  Rep.  750. 

Evidence  of  Nonconsent.  —  In  Texas  the  rule 
now  is  that  the  want  of  consent  of  the  owner 
to  the  taking  must  be  proved  by  positive  testi- 
mony where  this  is  obtainable ;  and  where  the 
owner  is  examined,  but  does  not  state  in  terms 
that  he  did  not  consent,  circumstantial  evi- 
dence of  nonconsent,  no  matter  how  strong, 
will  not  suffice.  Spiars  v.  State,  (Tex.  Crim. 
1902)  69  S.  W.  Rep.  533. 

Circumstantial  Evidence. —  Jones  v.  People,  33 
Colo.  161  ;  Wiegrefe  v.  State,  66  Neb.  23;  Van 
Syoc  v.  State,  (Neb.  1903)  96  N.  W.  Rep.  266; 
Palmer  v.  State,  (Neb.  1903)  97  N.  W.  Rep. 
235;  Filson  v.  Territory,  11  Okla.  351;  Atkins 
v.  State,  44  Tex.  Crim.  291  ;  Taylor  v.  State, 
(Tex.  Crim.  1903)  75  S.  W.  Rep.  35 ;  State 
v.  Wong  Quong,  27  Wash.  93. 

472.  1.  Permitting  Intended  Larceny  in  Order 
to  Capture  Thief. —  Lowe  v.  State,  44  Fla.  449. 

2.  Taking  by  Procurement  or  at  Solicitation  of 
Owner.  —  State  v.  Waghalter,  177  Mo.  676. 

Where  a  detective  inaugurates  a  thieving  en- 
terprise in  order  to  entrap  a  third  person,  if 
he  has  the  consent  of  the  owner,  express  or 
implied,  or  if  such  third  person  reasonably  be- 
lieves that  he  has  such  consent,  the  taking  by 
the  latter  is  not  larceny.  McGee  v.  State,  (Tex. 
Crim.  1902)  66  S.  W.  Rep.  562.  Compare 
Slaughter  v.  State  113  Ga.  284,  84  Am.  St.  Rep. 
2)2,  in  which  case  it  was  held  that  one  who 
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173.    b.  Goods  in  Possession  of  Owner.  —  See  note  i. 
■171.    c.  GOODS  in  Possession  of  Taker  — (2)  Possession  Distinguished 

from  Mere  Custody      (a)  Statement  of  Principle.  —  See  note  I. 

1 7t».  (b)  Effect  of  Delivery  as  Giving  Possession  or  Mere  Custody  —  aa.  Master  and 
Servant  —  Servants  Authorized  to  Sell.  —  See  notes  6,  7. 

I  7  (>.  bb.  SPECIAL  ok  Qualified  Delivery  —  Money  to  Be  Applied  to  Special  Purposes.  — 
See  notes  2,  3. 

Delivery  of  Money  to  Bo  Changed.  —  See  note  4. 

477.  cc.  Bailment  —  {aa)  Rule  that  Bailment  Passes  Possession.  —  See  note  I. 
Delivery  of  Money.  —  See  note  3. 

478.  (bb)  Exceptions  to  Rule — aaa.  Possession  Obtained  with  Fraudulent  Intent.  —  See  note  3. 

471>.    See  note  1. 

480.  («)  Statutory  Rule  as  to  Bailees.  —  See  note  6. 

481.  ec.  Delivery  by  Mistake.  —  See  notes  4,  5. 

ff.  Delivery  with  Intent  to  Transfer  Title.  —  See  note  6. 

482.  See  note  8. 


solicited  and  procured  the  promise  of  a  reward 
iron:  ?.  merchant  for  the  detection  of  an  em- 
ployee who,  as  he  alleged,  was  systematically 
robbing  the  merchant,  and  then  induced  an  em- 
ployee of  the  merchant  to  steal  merchandise 
and  deliver  it  to  such  detective,  who  thereupon 
.surrendered  it  to  the  owner  and  claimed  the  re- 
ward, was  guilty  of  larceny. 

■173.  1.  Constructive  Possession.  —  Where 
personal  property  is  taken  and  retained  by  one 
who,  by  reason  of  infancy  or  imbecility,  is  in- 
capable of  committing  a  crime,  it  is  still  in  the 
custody  of  the  owner,  and  one  who  takes  it  from 
such  irresponsible  agent  with  intent  to  convert 
it  is  guilty  of  larceny.  Rice  v.  State,  118  Ga. 
48,  98  Am.  St.  Rep.  99. 

Possession  of  Owner's  Servant,  Agent,  or  Bailee. 
—  Allen  v.  State,  134  Ala.  159. 

474.  1.  Possession  Distinguished  from  Mere 
Custody.  —  Currier  v.  State,  157  Ind.  114;  State 
v.  Teller,  45  Oregon  571. 

475.  6.  Unauthorized  Sale  with  Fraudulent 
Intent.  —  Fish  taken  at  sea  are  in  the  posses- 
sion of  the  owner  of  the  smack  by  which  they 
are  taken,  and  where  the  master  of  the  smack 
sells  them  before  the  completion  of  the  voyage 
and  converts  the  price,  he  is  guilty  of  larceny. 
Rex  v.  Mallison,  86  L.  T.  N.  S.  600,  66  J.  P. 

S°3-   

7.  Purchaser  with  Knowledge  of  Servant's  Want 
of  Authority.  — ■  Compare  Bismark  V.  State,  45 

Tex.  Crim.  54. 

470.  2.  Money  to  Be  Applied  to  Special  Pur- 
poses.—  Walker  v.  State,  117  Ga.  260.  See  also 
People  v.  Hackett,  82  N.  Y.  App.  Div.  86, 
affirmed  175  N.  Y.  503. 

3.  State  v.  Edwards,  51  W.  Va.  220,  quoting 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  476. 

4.  Delivery  of  Money  to  Be  Changed.  —  Verberg 
v.  State,  137  Ala.  73;  Fitzgerald  v.  State,  118 
Ga.  855. 

Where  a  coin  is  delivered  to  a  person  with 
instructions  to  exchange  it  for  bills,  to  enclose 
the  bills  in  a  letter  delivered  to  him  at  the 
■same  time  and  to  post  the  letter,  and  he  makes 
the  exchange  and  puts  the  bills  in  the  letter,  but 
then  keeps  both  letter  and  bills  with  intent  to 
convert  the  latter  to  his  own  use,  he  is  guilty 
of  larceny.    State  v.  Walker,  65  Kan.  92. 

477.    1.  Conversion  by  Bailee  Not  Larceny. — 


Finlayson  v.  State,  (Fla.  1903)  35  So.  Rep. 
203  ;  Bismark  v.  State,  45  Tex.  Crim.  54. 
3.  Money  for  Keeping  or  Investment.  —  People 

v.  Thomas,  83  N.  Y.  App.  Div.  226. 

478.  3.  Exceptions  to  Rule  —  Possession  Ob- 
tained by  Fraud  with  Intent  to  Steal.  —  Hunt  v. 

State,  72  Ark.  241,  105  Am.  St.  Rep.  34;  Fin- 
layson v.  State,  (Fla.  1903)  35  So.  Rep.  203  : 
Johnson  v.  State,  119  Ga.  563;  People  v.  Sum- 
ner, 161  N.  Y.  652,  affirming  33  N.  Y.  App. 
Div.  338;  Flohr  v.  Territory,  14  Okla.  477; 
State  v.  Blay,  77  Vt.  56 ;  State  v.  Skilbrick,  25 
Wash.  5ss,  87  Am.  St.  Rep.  784 ;  State  v. 
Edwards,  51  W.  Va.  220,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  478. 

A  physician  who  procures  antitoxin  free  of 
charge  from  the  city  on  his  certificate  that  it 
is  to  be  dispensed  to  a  patient  who  is  unable  to 
pay  for  it  is  guilty  of  larceny  where  he  sells 
such  antitoxin  and  receives  and  appropriates 
the  payment  therefor,  he  knowing  that  the  pa- 
tient was  ^ble  to  pay,  and  intending  to  exact 
payment,  when  he  procured  the  drug.  People 
v.  Lavin,  (Supm.  Ct.  Soec.  T.)  41  Misc.  (N. 
Y.)  53- 

479.  1.  Fraudulent  Intent  a  Question  for 

Jury.  —  State  v.  Blay,  77  Vt.  56. 

480.  6.   Statutory  Larceny  by  Bailees.  — 

Quinn  v.  People,  32  Colo.  135  ;  Young  v.  People, 
193  111.  236;  Com.  v.  McDonald,  187  Mass.  581  ; 
State  v.  Humphreys,  43  Oregon  44 ;  Smith  v. 
State,  45  Tex.  Crim.  251  ;  McCarty  v.  State, 
45  Tex.  Crim.  510;  State  v.  Maines,  26  Wush. 
160. 

481.  4.  Delivery  by  Mistake.  —  Cooper  v. 
Com.,  1 10  Ky.  123,  96  Am.  St.  Rep.  426. 

5.  Intent  to  Appropriate  Formed  After  Discovery 
of  Mistake. —  Cooper  v.  Com.,  no  Ky.  123,  96 

Am.  St.  Rep.  426. 

6.  Obtaining  Money  or  Goods  by  Fraudulent 
Practices  Generally.  —  Foster  v.  State,  117  Ga. 
39;  State  v.  Buck,  186  Mo.  15;  People  v.  Mil- 
ler, 169  N.  Y.  339,  8S  Am.  St.  Rep.  546,  distin- 
guishing Zink  v.  People,  77  N.  Y.  114,  33  Am. 
Rep.  589. 

The  Statutes. — -State  v.  Edwards,  51  W.  Va. 

220. 

482.  8.  On  the  Other  Hand.  —  State  v.  Skil- 
brick, 25  Wash.  555,  87  Am.  St.  Rep.  784. 
Compare  Hindman  v.  State.  72  Ark.  516. 
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483.  d.  Evidence  —  (i)  Proof  of  Fact  of  Taking.  —  See  note  3. 

Circumstantial  Evidence.  — See  note  5- 

(2)  Proof  of  Taking  by  Accused — (a)  Resort  to  Presumptive  Evidence  Gen- 
erally Necessary.  —  See  note  6. 

(b)  Possession  of  Stolen  Goods  as  Evidence  of  Guilt  —  aa.  Rule  Stated.  —  Set 

note  7. 

484.  See  note  1. 

485.  See  note  1. 

Presumption  of  Fact.  —  See  note  2. 

486.  See  notes  i,  2,  3. 

Possession  Not  Evidence  of  Corpus  Delicti.  —  See  note  5. 

487.  bb.  Particular  Applications  of  Rule  —  (aa)  Possession  of  Stolen  Money — The 
Identification  of  Current  Money.  —  See  note  6. 

(bb)  Possession  of  Part  of  Stolen  Goods.  —  See  note  J. 

488.  cc.  Nature  and  Requisites  of  Possession  —  (aa)  What  Constitutes  Possession 
Generally  —  The  Possession  of  a  Third  Person  in  the  Presence  of  the  Accused.  —  See  note  3. 


4§3.  3.  Proof  of  Corpus  Delicti  Without  Testi- 
mony of  Owner  of  Stolen  Goods.  — ■  Jones  v.  Peo- 
ple, 33  Colo.  161. 

5.  Circumstantial  Evidence  to  Prove  Corpus 
Delicti.  —  Dimmick  v.  U.  S.,  (C.  C.  A.)  135 
l  ed.  Rep.  257;  State  v.  Knolle,  90  Mo.  App. 
238;  Van  Syoc  v.  State,  (Neb.  1903)  96  N.  W. 
Rep.  266. 

Thus,  the  Disappearance  of  Property.  —  Murray 

v.  State,  (Miss.  1904)  36  So.  Rep.  541;  Smith 
V.  State,  (Tex.  Crim.  1903)  75  S.  W.  Rep.  298. 

6.  For  Instances  of  circumstances  tending  to 
connect  the  accused  with  the  crime,  see  Smith 
v.  State,  133  Ala.  145,  91  Am.  St.  Rep.  21  ; 
People  v.  Taylor,  136  Cal.  xix,  69  Pac.  Rep. 
292. 

7.  Recent  Possession  Held  Presumptive  Evidence 
of  Guilt.  —  State  v.  Briscoe,  3  Penn.  (Del.)  7; 
State  v.  Carr,  4  Penn.  (Del.)  523;  State  v.  San- 
ford,  8  Idaho  187;  Watts  V.  People,  204  111. 
233;  State  v.  King,  122  Iowa  1  ;  State  v.  Her- 
ron,  64  Kan.  363;  Murray  v.  State,  (Miss. 
1904)  36  So.  Rep.  541  ;  Palmer  v.  State,  (Neb. 
1903)  97  N.  W.  Rep.  235. 

484.  1.  Recent  Possession  Held  Sufficient  Evi- 
dence to  Support  Conviction.  —  State  v.  Briscoe, 
3  Penn.  (Del.)  7;  Jackson  v.  State,  118  Ga.  780  ; 
Hudson  v.  State,  121  Ga.  147;  Stafford  v.  State, 
121  Ga.  169;  Flanagan  v.  People.  214  111.  170; 
State  7\  Gillespie,  62  Kan.  469,  84  Am.  St.  Rep. 
411  :  Van  Syoc  v.  State,  (Neb.  1903)  96  N.  W. 
Rep.  266;  Palmer  v.  State,  (Neb.  1903)  97  N. 
W.  Rep.  235  ;  Bynum  v.  State,  (Tex.  Crim. 
1903)  72  S.  W.  Rep.  844. 

Recent  Possession  and  False  Statement.  — 
Recent  possession  of  stolen  goods,  coupled  with 
the  false  statement  of  the  accused  as  to  the 
person  from  whom  he  had  obtained  them,  will 
sustain  a  conviction  of  larceny.  Scott  v.  State, 
1  10  Ga.  425. 

485.  1.  Recent  Possession  Alone  Held  Not 
Sufficient  to  Support  Conviction.  —  Smith  v.  State, 
133  Ala.  14s.  91  Am.  St.  Rep.  21  ;  State  v. 
Eubank,  33  Wash.  293. 

2.  Presumption  of  Fact  Only.  —  Smith  v.  State, 
133  Ala.  145,  01  Am.  St.  Rep.  21  :  State  v. 
Spencer,  4  Penn.  (Del.)  92:  State  v.  Herron, 
64  Kan.  363  :  State  v.  Hoshaw.  89  Minn.  307 ; 
State  v.  Sally,  41  Oregon  366;  State  v.  Harras, 
?t>  Wash.  416:  State  v.  Bliss,  27  Wash.  463; 
Younger  v.  State,  12  Wyo.  24. 


4§6.  1.  Weight  of  Evidence  for  Exclusive 
Determination  of  Jury.  —  State  v.  Hoshaw,  89 
Minn.  307  ;  Palmer  v.  State,  (Neb.  1903)  97 
N.  W.  Rep.  235;  State  v.  Lax,  71  N.  J.  L. 
386. 

2.  Court  May  Not  Instruct  as  to  Strength  of 
Presumption.  —  State  v.  Hoshaw,  89  Minn.  307; 
State  v.  Bliss,  27  Wash.  463  ;  Roberts  v.  State, 
11  Wyo.  66;  Younger  v.  State,  12  Wyo.  24. 

It  is  error  for  the  court  to  charge  the  jury 
that  recent  possession  of  stolen  goods,  if  un- 
explained, is  conclusive  evidence  of  guilty 
possession.  State  v.  Deuel,  63  Kan.  811.  Coin- 
pare  State  v.  Collett,  9  Idaho  608,  in  which 
case  an  instruction  that  recent  possession  is  a 
"  strong  criminating  circumstance  tending  to 
show  guilt  "  was  approved. 

3.  Instructing  Jury  as  to  Their  Province.  — 
Compare  Neblett  V.  State,  (Tex.  Crim.  1005) 
85  S.  W.  Rep.  17. 

5.  Corpus  Delicti  Not  Proved  by  Unexplained 
Possession. — Stringer  v.  State.  135  Ala.  60. 

Identity  of  Goods.  —  Hodnett  v.  State.  117  Ga. 
705;  Williams  v.  State,  119  Ga.  564:  Watson 
v.  State,  (Tex.  Crim.  1904)  82  S.  W.  Rep.  514. 
See  also  People  v.  Nunley,  142  Cal.  441. 

Statutory  Modification  of  Rule.  —  By  statute 
in  Washington  (2  Ball.  Annot.  Codes  and  Stat. 
Wash.  (1897),  §  71 14).  the  burden  of  explaining 
possession  of  an  animal  alleged  to  have  been 
stolen  is  thrown  on  the  accused,  where  it  is 
shown  that  such  animal  had  been  permitted  by 
its  owner  to  run  on  the  range.  Distinguishing 
State  v.  Walters,  7  Wash.  246 ;  State  v.  Eu- 
bank, 33  Wash.  293. 

487.  6.  Identification  by  Circumstantial  Evi- 
dence. —  State  v.  Newhousc,  115  Iowa  173: 
State  v.  Coover,  69  Kan.  382 ;  State  v.  Johnson, 
36  Wash.  294. 

7.  Possession  of  Part  of  Stolen  Goods.  —  Barnes 
v.  State,  (Fla.  1903)  35  So.  Rep.  227.  Compare 
Winchester  v.  State,  (Tex.  Crim.  1905)  85  S. 
W.  Ren.  1073. 

488.  3.  Possession  of  Third  Person  in  Pres- 
ence of  Accused.  —  Where  it  is  shown  that  an- 
other person  aided  the  defendant  in  the  theft 
of  an  animal,  the  fact  that  the  skin  of  the 
animal  was  afterwards  found  in  the  possession 
of  the  former  is  admissible  against  the  de- 
fendant. Norsworthy  7'.'  State,  45  Tex.  Crim. 
.139. 
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•  1SS.     {!'!')  Recent  Possession,  —  See  notes  4,  5. 
480.     Province  of  Court  and  Jury.  —  See  note  6. 

1  Exi  lusive  Personal  Possession.  —  See  note  8. 
IOO.    Sec  notes  2,  3. 

{iiJ)  Claim  of  Ownership.  —  See  note  4. 

dd.  Rebutting  Presumption  Arising  from  Recent  Possession  —  (aa)  In  General. 
—  See  note  5. 

{/>!>)  Explaining  or  Accounting  for  Possession  —  aaa.  Rule  Stated.  —  See  note  I  I. 
401.     bbb.  Requisites  of  Explanation.  —  See  notes  2,  3. 
lO^J.     Reasonableness  and  Credibility  a  Question  for  Jury.  —  See  note  I. 
Satisfactory  Explanation  Not  Required.  —  See  note  3. 

403.  ccc.  Mode  of  Proof  —  It  Is  as  a  Part  of  the  Res  Gestae.  —  See  note  2. 
Statements  by  Third  Persons.  —  See  note  /  . 

404.  ee.  Possession  of  Stolen  Goods  Other  than  Those  Charged  in  Indictment  — 
And  Where  Other  Goods  Stolen  at  the  Same  Time.  —  See  note  I. 

(c)  Declarations  and  Admissions.  —  See  notes  4,  5- 
Admissions  by  Conduct  or  Acts.  —  See  notes  8,  9. 
40t>.     (e)  Pecuniary  Circumstances.  —  See  note  12. 
(f)  Other  Thefts.  —  See  note  13. 


4S§.    4.  Possession  Must  Be  Recent. —  Turner 

v.  State,  1 14  Ga.  45. 

5.  Presumption  Stronger  as  Possession  Is  More 
Recent.  —  Turner       State.  114  Ga.  45. 

489.  6.  Recent  Possession  Generally  a  Ques- 
tion of  Fact  for  Jury. — State  v.  Eubank,  33  Wash. 
293- 

8.  Necessity  of  Exclusive  Personal  Possession. 

—  Watts  v.  People,  204  111.  233,  quoting  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  489;  State 
v.  Drew,  179  Mo.  315,  101  Am.  St.  Rep.  474. 
See  also  Beard  v.  State,  (Tex.  Crim.  1904)  83 
S.  W.  Rep.  824. 

The  possession  must  be  personal  and  exclu- 
sive, or  it  must  be  the  possession  of  a  third 
person  by  the  consent  and  will  of  the  accused ; 
3nd  in  cither  case  the  possession  must  involve 
a  distinct  and  conscious  assertion  of  posses- 
sion by  the  accused.  People  v.  Warren,  130 
Cal.  683 

490.  2.  Place  Accessible  to  Other  Persons.  — 

Watts  z.  People,  204  111.  233,  quoting  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  489;  State 
v.  Drew,  179  Mo.  315,  101  Am.  St.  Rep.  474. 

3.  Possession  to  Be  Considered  Though  Not 
Exclusive.  —  Watts  v.  People,  204  111.  233,  quoting 
18  Am.  and  Eng.  Encyc.  ok  Law  (2d  ed.)  489. 

4.  Assertion  of  Property.  —  People  v.  Warren, 
130  Cal.  683. 

5.  Rebutting  Presumption  —  Facts  Inconsistent 
with  Guilt.  —  Watts  v.  People,  204  111.  233, 
quoting  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  489  et  seq.,  and  supporting  the  whole  text 
paragraph. 

11.  Presumption  Rebutted  by  Reasonable  and 
Credible  Explanation.  —  State  v.  Seymour,  10 
Idaho  699 ;  Watts  v.  People,  204  111.  233,  quot- 
ing 18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
489  et  seq.;  State  v.  King,  122  Iowa  1  ;  Younger 
v.  State,  12  Wyo.  24.  See  also  Smotherman  v. 
State,  (Tex.  Crim.  1904)  83  S.  W.  Rep.  838. 

491 .  2.  Explanation  Must  Be  Reasonable  and 
Credible.  —  Watts  v.  People,  204  111.  233,  quot- 
ing 18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
489  et  seq. 

3.  Burden  of  Proving  Falsity  of  Explanation.  — 

State  v.  Carr,  4  Penn.  (Del.)  523. 


492.  1.  Reasonableness  and  Credibility  for 
Determination  of  Jury.  —  State  v.  Ireland,  9 
Idaho  686;  State  v.  King,  122  Iowa  1. 

3.  Explanation  Need  Not  Satisfy  Jury  State 

v.  Lax,  71  N.  J.  L.  386;  Eastland  v.  State,  (Tex. 
Crim.  1900)  59  S.  W.  Rep.  267. 

493.  2.  Declarations  Admissible  as  Part  of 
Res  Gestae.  —  Martin  v.  State,  44  Tex.  Crim.  538; 
State  v.  White,  77  Vt.  241. 

Declarations  Made  After  Disposing  of  Property 
Inadmissible.— Smith  v.  Territory,  14  Okla.  518. 

7.  Statements  by  Third  Persons. —  See  Gilford 
v.  State,  (Tex.  Crim.  1903)  78  S.  W.  Rep.  692. 

494.  1.  Possession  of  Other  Goods  Stolen  at 
Same  Time.  —  See  People  v.  Nunley,  142  Cal. 
105. 

4.  Confessions.  —  Gibson  v.  State,  (Tex.  Crim. 
1904)  83  S.  W.  Rep.  11 19. 

An  extrajudicial  confession  of  a  defendant 
charged  with  larceny  may  be  considered  in  con- 
nection with  proper  corroborative  evidence  in 
determining  whether  the  corpus  delicti  has 
been  proved,  though  it  is  not  alone  sufficient 
to  prove  it.    Griffiths  v.  State,  163  Ind.  555. 

The  Expression  of  a  Desire  to  Plead  Guilty, 
when  made  out  of  court,  is  in  effect  a  confes- 
sion of  guilt,  and  is  admissible  in  evidence. 
Abrams  v.  State,  121  Ga.  170. 

5.  Offer  to  Compromise  Held  an  Admission.  — 
Collins  v.  State,  115  Wis.  596. 

8.  Admissions  by  Conduct  or  Acts.  —  The  con- 
duct of  the  accused  while  the  search  warrant 
was  read  to  him,  and  during  the  search,  which 
resulted  in  finding  the  stolen  goods,  is  admis- 
sible in  evidence.  Gilford  v.  State,  (Tex.  Crim. 
'903)  78  S.  W.  Rep.  692. 

The  Silence  of  the  Defendant,  when  he  is 
charged  with  theft,  is  a  circumstance  to  go  to 
the  jury  on  the  question  of  his  guilt  or  inno- 
cence.   State  v.  Major,  70  S.  Car.  387. 

9.  Flight  of  Accused.  —  Viberg  v.  State.  138 
Ala.  100,  100  Am.  St.  Rep.  22 ;  State  v.  Wil- 
liams, 118  Iowa  404:  State  v.  Connor.  118  Iowa 
490. 

495.  12.  Pecuniary  Circumstances  of  Accused. 

—  T'eorle  v.  Kelly,  132  Cal.  430. 
13.  Other  Thefts  Not  Evidence  of  Taking.  — 
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496.  2.  Carrying  Away  —  a.  NECESSITY  AS  CONSTITUENT  ELEMENT  OF 
Larceny.  ■ —  See  note  4. 

497.  b.  What  Constitutes  Carrying  Away  —  (1)  Actual  Change  of 
Position.  —  See  notes  I,  2. 

498.  (3)  Severance  of  Tiling  Attached  to  Person,  Etc.  — See  note  3. 
3.  Goods  of  Another  —  a.  In  General.  —  See  note  6. 

499.  b.  Taking  by  General  Owner  from  Person  Having  Special 
Property.  —  See  notes  4,  6. 

306.    4.  Intent  in  Larceny  —  a.  In  General.  —  See  note  3. 

36  1 .     Existence  of  Felonious  Intent  —  Province  of  Court  and  Jury.  — -  See  note  4. 

363.    b.  Nature  of  Intent  —  (i)  Deprivation  of  Rightful  Owner  — 

(a )  Deprivation  Essential  Element.  —  See  note  2. 

(b)  Extent  of  Deprivation.  —  See  notes  5,  6. 

564.  (0)  What  Constitutes  Deprivation  —  cc.  Holding  for  Reward.  —  See  note  4. 
(2)  Appropriation  to  Taker  s  Oivn  Use — (a)  Purpose  to  Appropriate  Held 

Necessary  —  aa.  Rule  Stated.  —  See  note  8. 

565.  bb.  What  Constitutes  Appropriation  — (aa)  In  General — Pecuniary  Gain  Not 
Essential. — See  note  5. 

566.  c.  Time  When  Intent  Must  Exist  —  (2)  Intent  at  Time  of 
Taking.  —  See  note  6. 

Neb.  584;  Womack  v.  State,  (Tex.  Crim.  1905) 
86  S.  W.  Rep.  10:5;  Fetkenhauer  v.  State,  112 
Wis.  491. 

501.  4.  Existence  of  Felonious  Intent  to  Be 
Determined  by  Jury. —  See  Miller  v.  Territory, 
(Ariz.  1905)  80  Pac.  Rep.  321. 

502.  2.  Deprivation  an  Essential  Element.  — 

State  v.  Main,  75  Conn.  55  :  State  v.  Shepherd, 
63  Kan.  54s;  Leland  v.  State,  82  Miss.  132; 
Steil  v.  Territory,  12  Okla.  377. 

5.  Temporary  Deprivation  Not  Sufficient  — 
Stillwell  v.  State,  155  Ind.  552;  State  v.  Shep- 
herd, 63  Kan.  545. 

6.  Temporary  Use.  —  Stillwell  v.  State,  155 
Ind.  552  ;  Lei  and  v.  State,  82  Miss.  132;  Parr 
v.  Loder,  97  N.  Y.  App.  Div.  218,  appeal  dis- 
missed 182  N.  Y.  509.  See  also  Conley  v. 
State,  69  Ark.  454. 

504.  4.  Taking  and  Holding  for  Reward.  — 
Slaughter  v.  State,  113  Ga.  284.  84  Am.  St.  Rep. 
242  ;  Martin  v.  State,  44  Tex.  Crim.  540.  citing 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  cd.)  504. 
Compare  Currier  v.  State,  157  Ind.  114.  hold- 
ing that  it  is  larceny  to  deprive  another  of  his 
property  with  intent  to  compel  him  to  pay  a 
claim  which  he  does  not  owe.  or  to  perform 
work  which  he  is  under  no  obligation  to  per- 
form, in  order  to  avoid  the  loss  of  his  property. 

8.  Lucri  Causa  Held  an  Essential  Element  of 
Larceny.  —  State  v.  Palmer,  4  Penn.  (Del.)  126; 
State  v.  Carr,  4  Penn.  (Del.)  523;  State  v.  Lit- 
trell.  170  Mo.  13. 

505.  5.  Conversion  of  Thing  Taken  to  Use  of 
Third  Person. —  In  Texas  the  offense  is  complete 
even  though  the  thief  had  no  purpose  to  appro- 
priate the  thing  stolen  to  his  own  use,  where 
it  was  his  intent  permanently  to  deprive  the 
owner  of  his  property  and  to  vest  the  ownership 
in  a  third  person.  Lopez  v.  State,  (Tex.  Crim. 
1904)  80  S.  W.  Rep.  1016,  1 1 97- 

500.  6.  Felonious  Intent  at  Time  of  Taking 
Essential  —  Bailment.  —  People  v.  Jackson,  138 
Cal.  462;  State  v.  Palmer.  4  Penn.  (Del.)  126; 
Abrams  v.  State,  121  Ga.  170, citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  506;  State  v. 
Riggs,  8  Idaho  630;  Stillwell  v.  State,  155  Ind. 


State  v.  King,  122  Iowa  1  ;  State  v.  Lee, 
(Oregon  1905)  79  Pac.  Rep.  577-  See  generally 
the  title  Proof  of  Other  Crimes. 

4.  Asportation  an  Essential  Element  of 
Larceny.  — ■  State  v.  Carr,  4  Penn.  (Del.)  523  ; 
State  v.  Boatright,  182  Mo.  33. 

497.  1.  Removal  from  Place  Previously  Occu- 
pied. —  Where  one  assumes  to  sell  to  another 
property  which  does  not  belong  to  the  seller, 
conveys  it  by  bill  of  sale,  and  points  out  the 
property  to  the  purchaser,\  but  makes  no  actual 
delivery  thereof,  there  is  no  such  asportation 
as  to  constitute  larceny  on  the  part  of  the  seller. 
Long  v.  State,  44  Fla.  134. 

2.  Where  the  Larceny  Is  from  the  Person, 
carrying  away  is  not  necessary  to  complete  the 
offense,  under  Pen.  Code  Cal.,  §  484,  ?ubdiv.  2. 
People  v.  Lonnen,  139  Cal.  634. 

There  is  no  larceny  from  the  person  where 
one  merely  thrusts  his  hand  into  the  pocket  of 
another  and  touches  money  therein,  but  does 
not  seize  or  secure  it.  Tarrango  v.  State,  44 
Tex.  Crim.  385. 

49§.  3.  Things  Attached  to  Person  or  Prem- 
ises —  Severance  Necessary.  —  An  attempt  to  un- 
screw a  diamond  stud  from  the  shirt  front  of 
another  docs  not  constitute  larceny  from  the 
person,  where  the  would-be  thief  is  captured 
without  his  having  detached  the  stud.  Rodri- 
quez  v.  State,  (Tex.  Crim.  1903)  71  S.  W. 
Rep.  596. 

6.  Party  in  Possession  Regarded  as  Owner.  — 

Bryant  v.  Com..  (Ky.  1902)  68  S.  W.  Rep. 
846:  Barnes  v.  State,  46  Tex.  Crim.  513.  Com- 
pare Merritt  v.  State,  73  Ark.  32. 

4.  Larceny  by  General  Owner  from  Per- 
son Having  Special  Property. —  See  Com.  v.  Ding- 
man,  26  Pa.  Super.  Ct.  615. 

6.  Larceny  by  Owner  of  Goods  in  Possession  of 
Third  Person  under  Lien.  —  Tumalty  v.  Parker, 
100  111.  App.  382. 

500.  3.  Felonious  Intent  a  Necessary  Element. 
—  State  v.  Main,  75  Conn.  55;  Long  v.  State, 
44  Fla.  134:  Bird  v.  State,  (Fla.  1904)  37  So. 
Rep.  525;  James  v.  State,  114  Ga.  96;  State 
v.  Waller,  174  Mo.  518;  Dobson  v.  State,  61 
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50  7.    Sec  note  2. 

(3)  Intent  Formed  After  Taking —  If  the  Original  Taking  Was  a  Trespass. 

—  See  note  7. 

50S.    Sec  note  2. 

d.  Evidence  of  Intent  —  (2)  Attendant   Circumstances  —  inca- 
pacity to  Form  Intent.  —  See  notes  8,  9. 

509.  (3)  Conduct  of  Accused  —  Thus,  Secrecy  in  Acquiring  the  Goods.  —  See 
note  9. 

510.  See  note  2. 

Concealment  or  False  Denial  of  Possession.  —  See  note  5- 

511.  (5)  Other  Thefts.  —  See  note  5. 

5 1  *2.    IV.  Who  May  Commit  Larceny  —  5.  Husband  and  Wife  —  a.  Rule 

as  to  Husband.  —  See  note  8. 

b.  Rule  as  to  Wife.  —  See  note  9. 

513.  V.  Subjects  of  Larceny  —  1.  General  Principles  —  Things  of  Value.  — 

See  notes  9,  13. 

514.  2.  Classification  of  Subjects  —  a.  Personal  Property  in  General. 

—  See  note  5. 

b.  ANIMALS  —  Domestic  Animals.  —  See  note  1 1. 
Animals  Ferae  Naturae.  —  See  note  12. 

515.  c.  Documents  and  Records  —  (i)  Rule  at  Common  Law.  —  See 

notes  I,  2. 

(2)  Rule  by  Statute.  —  See  note  5. 
510.    See  notes  3,  5. 


552;  State  v.  Meldrum,  41  Oregon  380.  See 
also  People  v.  Miller,  169  N.  Y.  339,  88  Am.  St. 
Rep.  546. 

507.  2.  Taking  Up  Estrays.  —  See  Veasly 
v.  State,  (Tex.  Crim.  1905)  85  S.  W.  Rep.  274. 

7.  Subsequent  Intent  Held  Sufficient  Where 
Taking  Was  Trespass. — Dozier  v.  State,  130  Ala. 
57,  distinguishing  Beckham  v.  State,  100  Ala. 
15;  Abrams  v.  State,  121  Ga.  170,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  507. 

508.  2.  Conversion  After  Wrongful  Taking 
as  Evidence  of  Existing  Intent.  —  Abrams  v. 
State,  121  Ga.  170,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  508. 

8.  Proof  of  Insanity.  —  State  v.  Kavanaugh,  4 
Penn.  (Del.)  131. 

Kleptomania.  —  See  State  v.  McCullough,  114 
Iowa  532,  89  Am.  St.  Rep.  382. 

9.  Evidence  of  Intoxication  Held  Admissible  to 
Disprove  Intent.  —  Collins  v.  State,  115  Wis.  596. 
See  also  Com.  v.  McDonald,  187  Mass.  581. 

509.  9.  Exculpatory  Tendency  of  Open  Taking. 
—  Fletcher  v.  Com.,  (Ky.  1904)  80  S.  W.  Rep. 
1089. 

510.  2.  Open  Taking  Considered  in  Connec- 
tion with  Other  Facts.  — -  Fletcher  v.  Com.,  (Ky. 
1904)  80  S.  W.  Rep.  1089. 

5.  False  Denials  of  Possession. —  See  People  v. 
Cole,  141  Cal.  88. 

511.  5.  Related  Acts. — -Com.  v.  Clancy,  187 
Mass.  191. 

512.  8.  Statutes  Making  It  Larceny  for 
Husband  to  Take  Wife's  Goods.  —  Hunt  v.  State, 
72  Ark.  241,  105  Am.  St.  Rep.  34. 

9.  Under  the  English  Married  Woman's  Prop- 
erty Act  of  1882  (31  &  32  Vict.,  c.  75),  5  16, 
the  wife  may  be  indicted  for  the  theft  of  her 
husband's  goods.  Reg.  v.  Streeter,  (1900)  2 
Q.  B.  6ot,  69  L.  J.  Q.  B.  915,  83  L.  T.  N.  S. 
288,  48  W.  R.  702. 


The  Stealing  by  the  Wife  of  the  Goods  of  Her 
Husband  When  About  to  Leave  or  Desert  Him 

is  made  larceny  by  statute  in  England.  See 
Rex  v.  James,  (1902)  1  K.  B.  540. 

513.  9.  Only  Things  of  Value  Subjects  of 
Larceny.  — Lane  v.  State,  113  Ga.  1040;  Wood- 
ring  v.  Territory,  14  Okla.  250. 

13.  Evidence  from  Which  Value  May  Be  In- 
ferred Held  Sufficient.  —  Where  it  is  shown  that 
the  things  stolen  were  current  coins  of  the 
United  States,  no  further  proof  of  value  is  re- 
quired.   Ector  v.  State,  120  Ga.  543. 

514.  5.  Money  Won  by  Gaming  and  in  the 
exclusive  possession  of  the  winner  may  be  the 
subject  of  larceny.  Fay  v.  State,  (Tex.  Crim. 
1902)  70  S.  W.  Rep.  744,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  514. 

11.  Dogs  Subjects  of  Larceny  by  Statute.  —  Rock- 
well v.  Oakland  Circuit  Judge,  133  Mich.  11. 

12.  Stealing  Fish.  —  Fish  caught  in  a  net 
set  in  a  lake  are  subjects  of  larceny,  there  being 
such  capture  and  confinement  by  the  owners 
of  the  net  as  to  give  them  property  in  the  fish. 
State  v.  Shaw,  67  Ohio  St.  157. 

So  fish  taken  at  sea  are  the  subject  of  lar- 
ceny.   Rex  v.  Mallison,  86  L.  T.  N.  S.  600. 

Stealing  Fish  Made  Larceny  by  Statute  — 
Oysters.  —  Ragazine  v.  State,  (Tex.  Crim. 
1905)  84  S.  W.  Rep.  832. 

515.  1.  Bills  and  Notes  and  Other  Writings 
Not  Subjects  of  Larceny  at  Common  Law. — Young 
v.  People,  193  111.  236. 

2.  Valid  Instrument  Not  Subject  of  Larceny  as 
Piece  of  Paper  or  Parchment. —  Young  v.  People. 
193  111.  236. 

5.  Bonds,  Bills,  Notes,  etc.,  for  Payment  ol 
Money.  —  Young  v.  People,  193  111.  236.  See 
also  State  v.  Morgan.  109  Tenn.  157. 

516.  3.  Instruments  Evidencing  Right  or 
Title  to  Property.  — ■  A  deed  of  land  is  expressly 
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(i)  Rule  at  Common 


51  7 .    Books  of  Account.  —  See  note  2. 

As  to  Public  Record*.  —  See  note  4. 

518.  d.  Things  Relating  to  Real  Estate 
Law.  —  See  notes  3,  4. 

Severance  from  Freehold.  —  See  note  6. 

519.  (2)  Rule  by  Statute.  — See  note  5. 

520.  VI.  Larceny  by  Finder  of  Lost  Goods  —  1.  Appropriation  by  Finder 
May  Be  Larceny.  —  See  note  2. 

521.  2.  What  Constitutes  Larceny  by  Finder  —  a.  Taking  Must  Be  of 
Goods  Actually  Lost  —  (2)  When  Goods  Are  Lost  —  Estrays.  —  See  note  3. 

b.  Appropriation.  — See  note  5. 

c.  Knowledge  as  to  Owner.  —  See  note  6. 

522.  The  Finder  Has  Means  of  Knowing.  —  See  note  8. 

523.  d.  Intent  at  Time  of  Taking.  —  See  note  2. 

Evidence  of  Intent.  —  See  note  4. 

VII.  Taking  Goods  under  Claim  of  Right.  —  See  note  11. 

524.  See  note  2. 

Taking  by  Authority  of  Third  Person.  —  See  note  5. 

525.  Evidence. — -See  notes  3,  4,  5. 


declared  to  be  personalty  by  Code  Miss.  (1892), 
§  1 5 13,  and  hence  it  is  a  subject  of  larceny. 
State  v.  Hughes,  80  Miss.  609. 

516.  5.  Instruments  Constituting  Personal 
Property. —  State  v.  Scanlon,  89  Minn.  244. 

617.  2.  Any  Valuable  Writing.  —  A  county 
warrant  may  be  the  subject  of  larceny.  State 
V.  Morgan,  109  Tenn.  157. 

4.  Stealing  Records  Made  Larceny  by  Statute. 
—  People  v.  Mills,  91  N.  Y.  App.  Div.  331, 
affirmed  178  N.  Y.  274. 

51  §.  3.  Things  Annexed  to  Realty  Not  Sub- 
jects of  Larceny  at  Common  Law.  —  Oysters  or 
clams  which  are  planted  under  public  water  in 
a  bed  where  they  do  not  exist  naturally,  and 
which  bed  is  set  off  or  enclosed  by  stakes  or 
otherwise  sufficiently  to  show  private  possession, 
are  not  a  part  of  the  realty,  but  are  chattels, 
and  are  a  subject  of  larceny.  People  v.  Wan- 
zer,  (Supm.  Ct.  Spec.  T.)  43  Misc.  (N.  Y.) 
136. 

4.  Constructive  Annexation.  —  Where  one 
erects  a  wire  fence  on  public  land,  intending  to 
use  the  land  for  pasture  so  long  as  he  shall  be 
unmolested,  and  then  to  remove  the  fence,  the 
wire  remains  personal  property,  and  is  at  all 
times  the  subject  of  larceny.  Junod  v.  State, 
(Neb.  1905)  102  N.  W.  Rep.  462. 

6.  Lubricators  fastened  to  machinery  which  is 
a  part  of  the  freehold  are  subjects  of  larceny. 
Farris  V.  State,  (Tex.  Crim.  1902)  69  S.  W. 
Ren.  140. 

5  1 9.  5.  Statutes  in  United  States  —  All  Things 
Attached  to  or  Growing  on  Land  Made  Subjects 
of  Larceny. — -People  v.  Wanzer,  (Supm.  Ct. 
Spec.  T.)  43  Misc.  (N.  Y.)  136. 

520.  2.  Conversion  of  Lost  Property  to  the 
U3e  of  the  Finder  does  not  alone  make  him.  ns 
a  matter  of  law,  guilty  of  theft.  "  Much  would 
depend  upon  the  description  of  goods  found, 
the  place  of  finding,  the  time  elapsing  between 
the  finding  and  the  conversion,  the  probability 
of  the  owner  being  discovered,  the  manner  of 
dealing  with  the  goods,  the  effort  or  want  of 
effort  made  to  discover  the  owner."  Reg.  v. 
Slavin,  35  N.  Rruns.  388. 

521.  3,  Larceny  of  Estray»  —  Intent  at  Time 


of  Taking.  —  Crockford  v.  State,  (Neb.  1905) 
102  N.  W.  Rep.  70. 

5.  Denial  of  Possession.  —  State  v.  Stevens,  2 
Penn.  (Del.)  486. 

6.  Knowledge  or  Means  of  Knowledge  of  Owner. 

—  State  v.  Stevens,  2  Penn.  (Del.)  486;  State 
1.  Briscoe,  3  Penn.  (Del.)  7;  Flemister -\  State, 
121  Ga.  146;  State  v.  Hoshaw,  89  Minn.  307. 

522.  8.  Marks  as  Means  of  Identifying  Owner. 

—  State  v.  Stevens,  2  Penn.  (Del.)  486. 

523.  2.  Intent  Must  Exist  at  Time  of  Taking. 

—  State  v.  Stevens,  2  Penn.  (Del.)  486;  Flem- 
ister v.  State,  121  Ga.  146. 

4.  Raising  a  Temporary  Loan  on  a  thing  found 
does  not  necessarily,  as  a  conclusion  of  law, 
constitute  theft,  though  it  may  be  evidence  war- 
ranting the  jury  to  find  theft.  Reg.  v.  Slavin, 
35  N.  Bruns.  388. 

11.  Taking  under  Bona  Fide  Claim  of  Right  Not 
Larceny.  — ■  State  v.  Main,  75  Conn.  55  ;  State 
•  v.  Pullen,  3  Penn.  (Del.)  184;  Higginbotham  v. 
State,  42  Fla.  573  ;  State  v.  Wasson,  126  Iowa 
320;  Hull  v.  State,  (Tex.  Crim.  1904)  80  S.  W. 
Rep.  380;  Young  v.  State,  (Tex.  Crim.  1904) 
83  S.  W.  Rep.  808;  Brokaw  v.  State,  (Tex. 
Crim.  1905)  85  S.  W.  Rep.  801.  See  also 
Miller  v.  Territory,  (Ariz.  1905)  80  Pac.  Rep. 
321. 

There  Must  Be  an  Honest  Belief.  —  Jackson  v. 
State,  137  Ala.  96;  Currier  v.  State,  157  Ind. 
1 14. 

521.  2.  Bona  Fides  of  Claim  a  Question  for 
Jury.  — Sec  Miller  v.  Territory,  (Ariz.  1905)  80 
Pac.  Rep.  321  ;  State  v.  Eubank,  33  Wash.  293. 

5.  Taking  by  Authority  of  Third  Person.  — 
People  v.  Hoagland.  138  Cal.  338. 

525.  3.  Burden  of  Proof  Not  on  Defendant. — 
State  v.  Weckert,  17  S.  Dak.  202,  quoting  18 
Am.  and  Enc.  Encyc.  of  Law  (2d  ed.)  525. 

4.  Reasonable  Doubt  as  to  Ownership. —  State 
v.  Weckert,  17  S.  Dak.  202,  quoting  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  525. 

5.  Reasonable  Doubt  as  to  Good  Faith  of  Claim. 

—  Higginbotham  V.  State,  42  Fla.  573  ;  State 
v.  Weckert,  17  S.  Dak.  202,  quoting  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  525  ;  Reese 
"'.  State,  43  Tex.  Crim.  539, 
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596.    VIII.  Bringing  Stolen  Goods  from  Another  Country  or  State  — 

3.  Doctrine  in  United  States  —  a.  By  Statute.  —  See  notes  i,  2,  3. 

•1*27.    b.  IN  Absence  of  Statute  —  opposed.  —  See  note  3. 

IX.  Attempts  to  Commit  Larceny  —  2.  What  Constitutes  an  Attempt 
—  a.  In  General.  — See  note  13. 

.V-i*.  X.  Doctrine  as  to  Accessories  and  Accomplices — 1.  Grades  of 
Offense  Which  Admit  of  Accessories  —  b.  Petit  Larceny.  —  See  note  5. 

530.  XI.  Doctrine  of  Former  Jeopardy — 3.  Specific  Applications  of 
Doctrine  and  Test  to  Prosecutions  for  Larceny  and  Other  Offenses  —  d.  Larceny 
and  Receiving  Stolen  Goods.  —  See  note  4. 

e.  Grand  and  Petit  Larceny.  —  See  note  9. 

531.  g.  Larceny  and  Burglary.  —  See  note  3. 

h.  Larceny  of  Several  Articles  at  Same  Time  —  (1)  Where 
Articles  Belong  to  One  Person.  —  See  note  6. 

(2)  Where  Articles  Belong  to  Different  Persons.  —  See  note  8. 
534.    XII.  Recovery  and  Restitution  of  Stolen  Goods  —  2.  Voluntary 
Restitution  by  Thief.  —  See  notes  6,  7. 

537.    LARGE  —  AT  LARGE.  —  See  note  1. 

LAST.  —  See  note  4. 
539.    LATE.  —  See  note  2.  ' 


526.  1.  Bringing  Stolen  Goods  into  State 
Punishable  as  Larceny.  —  State  v.  De  Wolfe,  29 
Mont.  415;  Beard  v.  State,  45  Tex.  Crim.  522. 

2.  Criminality  Determined  by  Law  of  Place  of 
Original  Taking.  —  Beard  v.  State,  45  Tex. 
Crim.  522. 

3.  Criminality  Determined  by  Law  of  State  to 
Which  Goods  Were  Carried.  —  Barclay  v.  U.  S., 

1 1  Okla.  503. 

5*27.  3.  Bringing  Stolen  Goods  from  Another 
State  or  Country  Held  Larceny.  — ■  See  State  v. 

Bouton,  26  Nev.  34. 

13.  Mere  Preparation  Not  an  Attempt.  —  Com- 
pare People  v.  Mills,  (Supm.  Ct.  Spec.  T.)  41 
Misc.  (N.  Y.)  195,  in  which  case  it  was  held 
that  the  mere  solicitation  of  another  to  commit 
a  theft  with  the  intent  that  a  theft  shall  be 
committed  is  an  attempt  to  commit  larceny 
within  Pen.  Code  N.  Y.,  §  34,  which  defines  an 
attempt  as  "  an  act  done  with  intent  to  com- 
mit a  crime,  and  tending  *  *  *  to  effect 
its  commission." 

52§.  5.  No  Accessories  in  Petit  Larceny.  — 
Slaughter  v.  State,  113  Ga.  284,  84  Am.  St. 
Rep.  242. 

An  accessory  before  the  fact  is  treated  as  a 
principal.    Reed  v.  Greenville,  83  Miss.  192. 

530.  4.  Acquittal  for  Larceny  No  Bar  to 
Prosecution  for  Receiving  Stolen  Goods.  —  State 
v.  Fink,  186  Mo.  50. 

9.  Storrs  v.  State,  129  Ala.  101. 

531.  3.  When  Acquittal  or  Conviction  for  Bur- 
glary Will  Not  Bar  Prosecution  for  Larceny.  — 
See  Sharp  v.  State,  61  Neb.  187. 

6.  Several  Articles  Stolen  from  the  Same  Person 
—  American  Rule.  —  State  v.  Moore,  86  Minn. 
424,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  531. 

Where  the  defendant  was  indicted  jointly 
with  another  for  the  larceny  of  specified  articles 
and  is  acquitted  because  there  was  no  evidence 
that  he  took  any  of  them,  such  acnuittal  is  not 
a  bar  to  a  prosecution  for  the  theft  of  another 
article  at  the  same  time  and  from  the  same 


person,  even  though  evidence  of  the  taking  of 
such  article  had  been  offered  under  the  former 
indictment  for  the  purpose  of  showing  a  con- 
spiracy to  steal.  State  v.  Hankins,  136  N.  Car. 
621. 

8.  Larceny  of  Articles  Belonging  to  Different 
Persons  —  One  Prosecution  Will  Not  Bar  Another 

—  Carter  v.  Com.,  (Ky.  1903)  76  S.  W.  Rep. 
337- 

Receiving  Deposits  in  Insolvent  Bank.  —  A 

former  conviction  of  a  banker,  under  the  Penn- 
sylvania Act  of  May  9,  1889  (P.  L.  145).  of 
receiving  a  deposit,  knowing  that  he  was  in- 
solvent at  the  time,  will  not  bar  a  prosecution 
for  receiving  on  the  same  day  a  deposit  from 
another  person  than  the  one  stated  in  the  for- 
mer indictment.  Com.  v.  Hazlett,  14  Pa.  Super. 
Ct.  352. 

534.  6.  Offense  Not  Purged  by  Voluntary 
Restitution.  — ■  See  State  v.  Minck,  (Minn. 
1904)  102  N.  W.  Rep.  207. 

7.  Voluntary  Restitution  as  Matter  of  Mitiga- 
tion. —  See  Ware  v.  State,  (Tex.  Crim.  1905) 
84  S.  W.  Rep.  1065. 

537.  1.  Large  Stone  —  Used  in  a  Relative 
Sense. —  Vincennes  v.  Spees,  (Ind.  App.  1905) 
74  N.  E.  Rep.  277. 

4.  The  Words  Last  Publication  in  a  statute 
providing  that  the  printer  shall  receive  no  pay 
unless  an  affidavit  of  publication  is  transmitted, 
within  six  days  after  the  last  publication  of 
the  statement  and  notice  of  a  tax  sale,  refer 
to  the  last  issue  of  the  paper  in  which  the 
statement  and  notice  were  legally  published  and 
not  to  the  completed  period  of  publication. 
Chippewa  River  Land  Co.  v.  J.  L.  Gates  Land 
Co.,  118  Wis.  356;  Pinkerton  v.  J.  L.  Gates 
Land  Co.,  118  Wis.  514. 

Last  Sickness.  —  See  Rice  v.  Waddill,  168 
Mo.  00. 

539.    2.  Late  Not  Used  in  Sense  of  Last.  — 

Hoffman  v.  Fleming,  66  Ohio  St.  143. 

Formerly.  —  Hoffman  v.  Fleming,  66  Ohio  St. 
M3- 
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LATERAL  AND  SUBJACENT  SUPPORT. 

By  G.  W.  Walsh. 

542.  II.  Right  to  Lateral  Support  —  1.  Of  Land  from  Land  —  a.  In 

General.  —  See  note  i. 

b.  Liability  of  Adjoining  Owner  for  Removal  of  Support 

—  ( I )  In  General  —  Excavator  Liable  Absolutely  for  Removal  of  Lateral  Support  of  Soil.  — 

See  note  3. 

543.  The  Actionable  Wrong.  —  See  note  2. 

When  Right  of  Action  Accrues.  —  See  note  7. 

544.  (2)  Measure  of  Damages.  — See  notes  1,  4. 
Future  Damages.  —  See  note  6. 

(3)  Remedy  by  Injunction.  —  See  note  8. 

545.  2.  Of  Buildings  from  Land  —  a.  In  GENERAL.  —  See  note  2. 

546.  b.  Acquisition  of  Right  to  Support  —  (2)  By  Prescription  — 

In  Several  United  States  Cases.  —  See  note  3. 

But  the  Overwhelming  Weight  of  Authority.  —  See  note  4. 

c.  Liability  of  Adjoining  Owner  for  Removal  of  Support 

—  (i)  In  General  —  Where  No  Right  to  Support  Acquired.  —  See  note  7. 

547.  Ohio  Rule.  —  See  note  3. 

(2)  Excavator  Liable  When  Negligent  —  Rule  stated.  —  See  note  4. 


542.  1.  Right  to  Support  of  Soil,  Natural 
Right.  —  Pullan  v.  Stallman,  70  N.  J.  L.  10; 

Gillies  v.  Eckerson,  97  N.  Y.  App.  Div.  153; 
Matulys  v.  Philadelphia,  etc.,  Coal,  etc.,  Co., 
201  Pa.  St.  70;  Jones  v.  Greenfield,  25  Pa. 
Super.  Ct.  315;  Ruppert  v.  West  Side  Belt  R. 
Co.,  25  Pa.  Super.  Ct.  613.  See  also  White  v. 
Nassau  Trust  Co.,  168  N.  Y.  149. 

3.  Adjoining  Owner  Liable  for  Removal  of  Sup- 
port of  Soil.  —  Trinidad  Asphalt  Co.  v.  Ambard, 
(1899)  A.  C.  594,  68  L.  J.  P.  C.  114;  Carpen- 
ter v.  Reliance  Realty  Co.,  103  Mo.  App.  480; 
Davis  v.  Summcrfield,  131  N.  Car.  352,  92  Am. 
St.  Rep.  781  ;  Matulys  v.  Philadelphia,  etc., 
Coal,  etc.,  Co.,  201  Pa.  St.  70. 

Injury  to  Lands  Not  Immediately  Adjacent.  — 
The  liability  of  an  excavator  is  not  limited  to 
the  injury  done  to  the  adjacent  owner,  but  in- 
cludes any  injury  to  any  owner  of  land  within 
the  zone  of  support.  Murray  v.  Pannaci,  64 
N.  J.  Eq.  147. 

543.  2.  No  Cause  of  Action  for  Excavation 
Without  Injury. — Kansas  City  Northwestern  R. 
Co.  v.  Schwake,  70  Kan.  141. 

7.  When  Cause  of  Action  Accrues.  —  Kansas 
City  Northwestern  R.  Co.  v.  Schwake,  70  Kan. 
141. 

544.  1.  Measure  of  Damages  Diminution  in 
Value  of  Land. —  loliet  v.  Schroeder,  92  111.  App. 
68,  affirmed  189  HI.  48;  Pullan  v.  Stallman,  70 
N.  J.  L.  10. 

4.  Jones  v.  Greenfield,  25  Pa.  Super.  Ct.  31s; 
Ruppert  v.  West  Side  Belt  R.  Co.,  25  Pa.  Super. 
Ct.  613.  See  also  Pullan  v.  Stallman,  70  N.  J. 
L.  10. 

6.  Kansas  City  Northwestern  R.  Co.  v. 
Schwake,  70  Kan.  141. 

8.  Injunction.  —  Trinidad  Asphalt  Co.  v.  Am- 


bard, (1899)  A.  C.  594,  68  L.  J.  P.  C.  114; 
Gillies  v.  Eckerson,  97  N.  Y.  App.  Div.  153. 

545.  2.  No  Natural  Right  of  Support  for 
Buildings.  —  Kramer  v.  Northern  Hotel  Co., 
185  111.  612  ;  Carpenter  v.  Reliance  Realty  Co.. 
103  Mo.  App.  480;  Korn  v.  Weir,  (Supm.  Ct. 
App.  T.)  88  N.  Y.  Supp.  976;  Davis  v.  Summer- 
field,  131  N.  Car.  352,  92  Am.  St.  Rep.  781  ; 
Jones  v.  Greenfield,  25  Pa.  Super.  Ct.  315; 
Matulys  v.  Philadelphia,  etc.,  Coal,  etc.,  Co., 
201  Pa.  St.  70.  S?e  c!so  White  Nassau 
Trust  Co.,  168  N.  Y.  149. 

546.  3.  See  Payne  v.  Moore,  31  Ind.  App.  360. 
4.  American  Doctrine  —  No  Prescriptive  Right 

to  Lateral  Support  for  Buildings.  —  Carpenter  v. 
Reliance  Realty  Co.,  103  Mo.  App.  480. 

7.  No  Liability  for  Injury  to  Buildings  by  Re- 
moval of  Lateral  Support  in  Absence  of  Negligence 
or  Want  of  Skill. —  Davis  v.  Summerfield,  131  N. 
Car.  352,  92  Am.  St.  Rep.  781. 

Injury  to  Person. — -A  person  standing  on  the 
land  and  injured  by  the  caving  in  of  the  land 
cannot  recover.  "  For  an  injury  resulting  to 
anything  which  has  been  placed  upon  the  land, 
produced  by  the  removal  of  the  soil  of  the 
adjacent  land,  the  owner  of  the  adjacent  land 
is  not  legally  responsible,  unless  such  removal 
has  been  done  in  a  negligent  manner."  Pullan 
v.  Stallman,  70  N.  J.  L.  10. 

547.  3.  Volk  v.  Roard  of  Education,  10 
Ohio  Dec.  35,  7  Ohio  N.  P.  164. 

4.  Excavator  Liable  for  Injuries  to  Adjacent 
Buildings  Due  to  His  Negligence  or  Want  of  Skill. 
—  Serio  v.  Murphy,  99  Md.  545.  105  Am.  St. 
Rep.  316;  Carpenter  v.  Reliance  Realty  Co.,  103 
Mo.  App.  480 ;  Matulys  v.  Philadelphia,  etc., 
Coal,  etc.,  Co.,  201  Pa.  St.  70.  See  also  Fisher 
v.  Seaboard  Air  Line  R.  Co.,  102  Va.  363. 
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.1  18,     Degree  of  Care  Required.  —  See  notes  I,  4. 

540.    (3)  Duty  to  Give  Notice  of  Intended  Excavation  —  Conflict  of  Opinion. 

—  See  note  1. 

In  Populous  Cities.  —  See  note  2. 

Excavations  Deep«r  than  Level  of  Foundation  of  Adjoining  Building.  —  See  note  3. 
Expenditures  by  Excavator.  —  See  note  7. 
Manner  of  Notice.  —  See  note  I. 

No  Notice  Required  Where  Adjoining  Owner  Has  Knowledge  of  Intended  Excavation. 

—  See  note  2. 

Duty  to  Use  Ordinary  Care  Not  Abrogated  by  Notice.  - —  See  note  3- 
(4)  Duty   to  Protect  Adjoining  Buildings  —  Excavator  Not  Ordinarily 
Bound  to  Protect  Adjoining  Buildings.  —  See  note  6. 

Statutory  Duty  of  Excavator  to  Protect  Adjoining  Buildings  —  It  Is  Provided  by 

Statute  in  New  York.  —  See  note  7. 

(7)  Liability  Where  Work  Is  Done  by  Contractor.  —  See  note  8. 
5*>3.    (8)  Measure  of  Damages.  —  See  note  1. 

3.  Of  Buildings  from  Buildings  —  c.  Liability  for  Removal  of 
SUPPORT  —  Where  Right  to  Support  Exists.  —  See  note  7. 

."»."»!.  4.  Liability  of  Municipality  in  Improving  Streets  —  General  Rule  — 
Municipal  Corporation  Not  Liable  for  Removal  of  Lateral  Support.  —  See  note  5- 

5»>5.    III.  Right  to  Subjacent  Support  —  1.  In  General.  —  See  note  5. 
t>*16.    See  note  1. 

Due  Care  and  Skill  No  Defense.  —  See  note  3. 


548.  1.  Only  Reasonable  Care  Required  in 
Making  Excavations.  — •  Serio  v.  Murphy,  99  Md. 

545,  105  Am.  St.  Rep.  316.  See  also  Carpenter 
V.  Reliance  Realty  Co.,  103  Mo.  App.  480. 

4.  Compare  Davis  v.  Summerfield,  131  N. 
Car.  352,  92  Am.  St.  Rep.  781. 

519.  1.  Duty  of  Excavator  to  Give  Notice. — 
Bass  v.  West,  110  Ga.  698;  Gerst  v.  St.  Louis, 
185  Mo.  191,  105  Am.  St.  Rep.  580;  Davis  v. 
Summerfield,  131  N.  Car.  352,  92  Am.  St.  Rep. 
781.  See  also  Carpenter  v.  Reliance  Realty  Co., 
103  Mo.  App.  480. 

2.  Serio  v.  Murphy,  99  Md.  545,  105  Am.  St. 
Rep.  316. 

3.  Gerst  v  St.  Louis,  185  Mo.  191,  105  Am. 
St.  Rep.  580.  See  also  Davis  v.  Summerfield, 
131  N.  Car.  352,  02  Am.  St.  Rep.  781. 

Rule  Applicable  to  Municipal  Corporations.  — 
in  Gerst  v.  St.  Louis,  185  Mo.  191,  105  Am.  St. 
Rep.  580,  the  court  said  :  "  There  is  no  good 
reason  why  this  rule  should  not  be  applied  to 
municipal  corporations  and  their  contractors 
as  well  as  to  other  persons." 

7.  That  the  Excavator  May  Recover  from  the 
adjoining  owner  the  amount  that  such  adjoin- 
ing owner  compels  him  to  pay  to  protect  the 
existing  building,  see  Carpenter  v.  Reliance 
Realty  Co.,  103  Mo.  App.  480,  following  Eads 
v.  Gains,  58  Mo.  App.  586,  stated  in  the  origi- 
nal note. 

550.    1.  Sufficiency  of  Notice. —  See  Nippert 

v.  Warneke,  128  Cal.  501. 

2.  Knowledge  Dispenses  with  Notice.  —  Gerst 
V.  St.  Louis,  185  Mo.  191,  105  Am.  St.  Rep. 

580. 

3.  Excavator  Must  Use  Reasonable  Care  Not- 
withstanding Notice.  —  Bass  v.  West,  jio  Ga. 

698. 

6.  Delaney  v.  Bowman,  82  Mo.  App.  252. 

7.  Statutory  Duty  to  Protect  Adjoining  Build- 
ings—  New  York  City. —  Korn  v,  Weir,  (Supm. 


Ct.  App.  T.)  88  N.  Y.  Supp.  976 ;  Blanchard  v. 
Savarese,  97  N.  Y.  App.  Div.  58. 

Pennsylvania.  —  Act  Pa.  June  8,  1893,  5  8 
(P.  L.  360),  regulates  the  construction,  mainte- 
nance, and  inspection  of  buildings  in  Philadel- 
phia as  follows :  "  Should  any  owner  or  owners 
desire  to  excavate  to  a  depth  of  more  than  ten 
feet,  he  or  they  shall  protect  and  underpin  the 
wall  of  an  adjoining  structure  at  his  or  their 
own  expense  ;  provided,  however,  that  this  sec- 
tion shall  not  apply  to  buildings  now  erected 
or  to  dwelling  houses."  Wadasz  v.  Arcade 
Real  Estate  Co.,  206  Pa.  St.  539. 

A  Municipal  Ordinance  imposing  on  one  who 
excavates  below  a  certain  depth  the  duty  of 
protecting  adjoiring  buildings  has  been  held 
in  Missouri  to  be  invalid  as  beyond  the  city's 
legislative  power  and  within  the  province  of  the 
state  legislature  alone.  Carpenter  v.  Reliance 
Realty  Co.,  103  Mo.  App.  480. 

552.  8.  Where  Work  Is  Being  Done  by  Inde- 
pendent Contractor. —  See  Korn  v.  Weir,  (Supm. 
Ct.  App.  T.)  88  N.  Y.  Supp.  076. 

553.  1.  Measure  of  Damages.  —  Gerst  v.  St. 
Louis,  185  Mo.  iqi,  105  Am.  St  Rep.  580. 

7.  Liability  for  Removal.  —  See  Payne  v. 
Moore,  31  Ind.  App.  360. 

554.  5.  City  Held  Liable  for  Removal  of 
Lateral  Support  in  Grading  Streets.  —  Joliet  v. 
Schroeder,  92  111.  App.  68,  affirmed  189  111.  48. 

555.  5.  Natural  Right  to  Subjacent  Support. 
—  Noonan  v.  Pardee,  200  Pa.  St.  474,  86  Am. 
St.  Rep.  722. 

556.  1.  Surface  Owner  Entitled  to  Subjacent 
Support  from  Minerals. — Catlin  Coal  Co.  v.  Lloyd, 
109  111.  App.  122:  Chicago,  etc.,  R.  Co.  v. 
Brandau,  81  Mo.  App.  1  ;  Noonan  v.  Pardee, 
2on  Pa.  St.  474,  86  Am.  St.  Rep.  722. 

3.  Due  Care  and  Skill  Not  Sufficient.  —  Noonan 
v.  Pardee,  200  Pa.  St.  474,  86  Am.  St.  Rep. 
722/ 
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556.     No  Right  to  Injure  Surface  Acquired  by  Custom  or  Prescription.  —  See  note  4. 

2.  Effect  of  Grants  Severing  Surface  and  Mineral  Estates  —  General  Rule 
—  Right  to  Support  Retained  or  Granted  with  Surface.  —  See  note  6. 


556.  4.  See  Youghiogheny  River  Coal  Co. 
v.  Hopkins,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
421. 

6.  Right  of  Support  Where  Minerals  Are  Granted 


and  Surface  Is  Reserved.  —  New  Sharlston  Col- 
lieries Co.  v.  Westmorland,  82  L.  T.  N.  S. 
725;  Chicago,  etc,  R.  Co.  v.  Brandau,  81  Mo. 
App.  1, 


LATERAL  OR  BRANCH  RAILROADS. 


560.  I.  Definition.  —  See  notes  i,  2. 

561.  II.  Lateral  Railroads  Generally — 1.  Right  to  Construct  and  to 
Take  Land  for  the  Purpose  —  a.  Acquired  Only  by  Grant  from  the  State, 
—  See  note  3. 

Power  of  President  and  Directors  of  Company.  —  See  note  4. 

b.  Construction  of  Legislative  Grants.  —  See  notes  i,  4. 

Construction  of  Particular  Provisions  of  Charters  and  General  Statutes.  —  See 


562. 
563. 

note  2. 
564. 
565. 


2.  Duty  to  Maintain  and  Operate.  —  See  note  r. 
III.  Spurs  to  Private  Establishments  —  1.  Right  to  Construct,  and 
to  Take  Land  for  the  Purpose  —      ACQUISITION  OF  Right  BY  OWNERS  OF 
Private  Establishments.  —  See  note  4. 

566.    2.  Duty  to  Furnish  and  Operate.  —  See  notes  2,  4. 

In   Some   Jurisdictions  There  Are  Constitutional  Provisions  or  Statutes.  —  See 

note  5. 


560.  1.  The  Usual  and  Ordinary  Meaning  of 
"Branch  Road,"  as  applied  to  railroads,  is  a  road 
connected  with  the  main  line,  but  not  a  mere 
incident  of  it,  or  construed  simply  to  facili- 
tate the  business  of  the  chief  railway,  but 
designed  to  have  a  business  of  its  own  for  the 
transportation  of  persons  and  property  to  and 
from  places  not  reached  by  the  principal  route. 
Grey  v.  Greenville,  etc.,  R.  Co.,  59  N.  J.  Eq. 
372. 

2.  Com.  v.  Erie,  etc.,  R.  Co.,  3  Dauphin  Co. 
Rep.  (Pa.)  189. 

561.  3.  General  Statutes.  —  Ulmer  v.  Lime 
Rock  R.  Co.,  98  Me.  579. 

Finding  by  Judge  of  Superior  Court  —  Existing 
Franchise.  —  Chapter  166  of  the  Public  Acts  of 
Connecticut  of  18^9,  p.  97,  requiring  a  finding 
ty  a  judge  of  the  Superior  Court  that  the  con- 
struction of  a  branch  is  a  public  convenience 
i-nd  necessity,  abridges  no  special  franchises 
previously  granted.  Hartrord,  etc.,  R.  Co.  v. 
Wagner,  73  Conn.  506. 

4.  Discretion  of  President  and  Directors.  — ■ 
Com.  v.  Erie,  etc.,  R.  Co.,  3  Dauphin  Co.  Pep. 
(Pa.)  189;  Price  v.  Pennsylvania  R.  Co.,  209 
Pa.  St.  81,  the  latter  case  holding  that  where 
the  statute  provides  for  the  making  of  such 
lateral  railroads  or  branches  "  as  the  president 
and  directors  may  deem  advantageous  and 
suited  to  promote  the  convenience  "  of  the  in- 
habitants of  the  county  and  the  interests  of  the 
company,  the  courts  cannot  review  such  discre- 
tion exercised  in  good  faith. 

562.  1.  Grants  Strictly  Construed. —  Brook- 
lyn, etc.,  R.  Co.  v.  Long  Island  R.  Co.,  72  N.  Y. 
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App.  Div.  496.  See  also  Waycross  Air-Line  R. 
Co.  v.  Southern  Pine  Co.,  11 1  Ga.  233. 

4.  Price  v.  Pennsylvania  R.  Co.,  209  Pa. 
St.  81. 

563.  2.  Railroads  Passing  Through  County. 

—  Where  a  statute  gives  to  a  railroad  the  privi- 
lege of  constructing  and  operating  branches 
within  the  limits  of  any  county  "  through  which 
said  road  may  pass,"  it  applies,  although  the 
whole  railroad  is  within  the  limits  of  one 
county.  Grey  v.  Greenville,  etc.,  R.  Co.,  59  N. 
J.  Eq.  372. 

New  System  —  Fundamental  Changes. —  Under 
a  charter  giving  to  a  street  railway  company 
the  privilege  of  making  branches  and  exten- 
sions, it  may  construct  a  new  system,  which 
fundamentally  changes  its  business.  Laconia 
St.  Railway  Petition,  71  N.  H.  355. 

564.  1.  Forfeiture  of  Franchise.  —  Ulmer  v. 
Lime  Rock  R.  Co.,  98  Me.  579. 

565.  4.  Private  Sidings  Not  Part  of  Railway. 

—  Cowan  v.  North  British  R.  Co.,  11  R.  &  Can. 
T.  Cas.  q6. 

566.  2.  Railroad  Companies  Not  Required  to 
Furnish  and  Operate  Spurs  to  Private  Establish- 
ments. —  Ulmer  v.  Lime  Rock  R.  Co.,  98  Me. 
579- 

4.  Right  to  Discontinue  Delivery  at  Private 
Siding.  —  See  Cowan  v.  North  British  R.  Co., 
1 1  R.  &  Can.  T.  Cas.  96. 

5.  For  the  Construction  of  the  English  Statute 

of  1845  (8  &  0  Vict.,  c.  20),  §  78,  see  Lancashire 
Brick,  etc.,  Co.  v.  Lancashire,  etc.,  R.  Co.,  71 
L.  J.  K.  B.  431,  (1902)  1  K.  B.  651,  86  L.  T. 
N.  S.  176,  1 1  R.  &  Can,  T,  Cas,  138. 
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5<»7.    3.  Right  of  the  Public  to  Use.  —  See  note  3. 

IV.  Sidings,  Switches,  and  Similar  Appendages.  —  See  note  6. 

5<»9.    LAW.  —  Sec  note  9. 

57».    LAWFUL  —  LAWFULLY.  —  See  note  2. 

57«.    LAWFUL  ISSUE.  —  See  note  I. 


,567.    8.   Ulmer  v.  Lime  Rock  R.  Co.,  98 

Me.  579- 

G.  Right  to  Construct  Sidings,  Switches,  and 
Similar  Appendages.  —  "  One  who,  in  general 
li this,  grants  to  a  railroad  company,  chartered 
for  the  purpose  of  constructing  and  operating 
a  railroad  for  public  use,  a  right  of  way  for  its 
railroad  over  the  lands  of  the  grantor,  does 
not  thereby  grant  a  right  of  way  for  any  and 
every  temporary  and  private  spur-track,  or 
branch  road,  which  the  railroad  company  may 
see  fit  to  construct  from  its  railroad  across 
such  lands."  Waycross  Air-Line  R.  Co.  v. 
Southern  Pine  Co.,  111  Ga.  233. 

A  Siding  Belongs  to  a  Railway  Company  where 
such  siding  is  on  the  company's  land,  was  built 
by  the  company,  and  is  used,  maintained,  and 
repaired  by  the  company.  Girardot  v.  Great 
Eastern  R.  Co.,  11  R.  &  Can.  T.  Cas.  244. 

Right  to  Communicate  with  Sidings  of  Another 
Railway.  —  See  Richard  v.  Great  Western  R. 
Co.,  1 1  R.  &  Can.  T.  Cas.  133. 

569.  9.  Other  Definitions.  —  Hill  v.  Mynatt, 
(Tenn.  Ch.  1900)  59  S.  W.  Rep.  163. 

Act,  Law,  Statute  —  Law  in  the  Sense  of  Statute. 
—  Daggs  v.  Phcenix  Nat.  Bank,  5  Ariz.  409; 
State  v.  Tingey,  24  Utah  225. 

Decisions  of  Courts  Not  Law,  But  Merely  Evi- 
dence of  What  the  Laws  Are.  —  U.  S.  Savings, 
etc.,  Co.  v.  Harris,  113  Fed.  Rep.  27;  Falconer 
v.  Simmons,  51  W.  Va.  172. 

Ordinances.  —  McMurray  v.  Wright,  19  Colo. 
App.  17. 

Resolution  of  State  Senate.  —  Chicago,  etc.,  Pac. 
R.  Co.  v.  Chicago,  174  111.  439;  Altamont  v. 
Baltimore,  etc.,  R.  Co.,  184  111.  47. 


Unconstitutional  Act  of  Legislature.  —  Dodge 

v.  Mission  Tp.,  (C.  C.  A.)  107  Fed.  Rep.  827; 
State  v.  Davidson,  114  Wis.  563. 

Law  of  the  Case.  —  Standard  Sewing  Mach. 
Co.  v.  Leslie,  (C.  C.  A.)  118  Fed.  Rep.  557; 
Phelps  County  Farmers'  Mut.  Ins.  Co.  v.  John- 
ston, 66  Neb.  590. 

Law  of  State.  —  The  term  law  as  used  in  a 
penal  statute  refers  to  the  law  of  the  state. 
People  v.  Martin,  (Ct.  Gen.  Sess.)  38  Misc.  (N. 
Y.)  71. 

573.  2.  Lawfully  Administered.  —  People  v. 
Martin,  (Ct.  Gen.  Sess.)  38  Misc.  (N.  Y.)  71. 

The  Term  Lawful  Claims,  in  a  covenant  to  war- 
rant title  against  the  lawful  claims  of  all  per- 
sons, contemplates  claims  to  the  title  conveyed 
and  not  mere  charges,  which  may  or  may  not  be 
established  as  liens  thereon.  Cemansky  v. 
Fitch,  121  Iowa  186. 

Lawful  Currency  —  Money.  —  State  v.  Neilon, 
43  Oregon  168. 

Same  —  Tender.  —  Perry  v.  State,  42  Tex. 
Crim.  540. 

Lawful  Possession.  —  Milligan  v.  Brooklyn 
Warehouse,  etc.,  Co.,  (Supm.  Ct.  Tr.  T.)  34 
Misc.  (N.  Y.)  55. 

Lawful  Process.  —  Healey  v.  George  F.  Blake 
Mfg.  Co.,  180  Mass.  270. 

Lawful  Purpose.  —  State  v.  Robison,  61  S. 
Car.  106. 

Lawfully  Begotten.  —  Watson  v.  Williamson, 
129  Ala.  362. 

576.  1.  Lawful  Issue. — -Morrow  v.  Mc- 
Mahon,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 
348. 


LAW  OF  THE  ROAD. 


By  R.  N.  Chaffee. 

577.  I.  Mutual  Rights  and  Duties  of  Travelers  in  General.  —  See 

notes  1 ,  2. 

578.  See  note  I. 


577.    1.  Duty  to  Avoid  Injury  to  Others. — 

Gilbert  v.  Burque,  72  N.  H.  521  ;  Nead  v.  Ros- 
coe  Lumber  Co.,  54  N.  Y.  App.  Div.  621. 

Right  to  Stop.  —  One  using  a  vehicle  upon  a 
highway  has  a  right  to  stop,  and  allow  his 
vehicle  to  remain  a  reasonable  time  by  the 
roadside  for  his  own  convenience,  if  thereby 
he  does  not  interfere  with  others  using  the 
highway.  Birdsell  Mfg.  Co.  v.  Loughman,  26 
Ind.  App.  359.  And  see  generally  the  title 
Streets  and  Sidewalks,  167.  4  et  seq. 

2.  Ordinary  Care  to  Be  Exercised.  —  Ford  v. 
Whiteman,  2  Penn.  (Del.)  355 ;  Dunn  v. 
Mor;jtz,  92  111.  App.  477  ;  Gilbert  v.  Burque,  72 
N,  H,  521  ;  Nead  V.  Roscoe  Lumber  Co.,  54  N. 


Y.    App.    Div.   621  ;    Henning  v.  Rothschild, 
(Supm.  Ct.  App.  T.)   34  Misc.  (N.  Y.)  773; 
Freel  v.  Wanamaker,  208  Pa.  St.  279. 
Degree  Dependent  on  Character  of  Horse.  — 

The  degree  of  care  which  is  required  of  one 
driving  a  horse  that  has  a  reputation  for  run- 
ning away  is  greater  than  that  required  of  a 
driver  of  a  horse  which  is  known  to  be  gen- 
tle and  reliable.  Lynch  v.  Kineth,  36  Wash. 
368. 

57§.     1.   Reliance    on  Care  by  Others.  — 

Scofield  v.  Myers,  27  Ind.  App.  375 ;  Nead  v. 
Roscoe  Lumber  Co.,  54  N.  Y.  App.  Div.  621  ; 
Henning  v.  Rothschild,  (Supm,  Ct,  App,  T.) 
34  Misc.  (N.  Y.)  773. 
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578  584 


578.  Duty  to  Look.  —  See  note  16. 

579.  Contributory  Negligence.  —  See  note  I. 

II.  Meeting  Vehicles  —  1.  General  Rule  to  Keep  to  Right.  —  See 

notes  4,  5,6. 

Extent  of  Road  to  Be  Given.  —  See  note  9. 
Eeliance  on  Other's  Observance  of  Rule.  —  See  note  I. 

2.  Rule  Not  Decisive  of  Liability.  —  See  notes  8,  g,  1 1,  12. 

3.  Travel  Need  Not  Be  on  Right  Side.  —  See  notei. 

4.  Justification  for  Nonobservance  of  Rule.  —  See  note  9. 

5.  Character  of  Transportation  Subject  to  Rule  —  Different  Classes  of 

See  note  I. 

As  Between  Vehicles  and  Pedestrians.  —  See  note  4. 
Bicycles.  —  See  note  5- 

6.  Locations  Subject  to  Rule  —  Street  and  Road  Crossings.  —  See  note  8. 

III.  Vehicles  Moving  in  Same  Direction  —  1.  Duties  in  General.  — 
See  note  10. 

583.  2.  Passing  Vehicles.  —  See  note  4. 

The  Driver  of  the  Foremost  Vehicle.  —  See  notes  7,  9. 

584.  IV.  Vehicles  and  Persons  on  Foot  —  1.  General  Considerations  — 

Duty  as  to  Persons  Crossing  Street.  —  See  notes  3,  4. 


580. 
581. 
583. 

Vehicles.  — 


57§.    16.  Starting  Without  Looking.  —  Von- 

derhorst  Brewing  Co.  v.  Amrhine,  98  Md.  406. 

579.  1.  Contributory  Negligence.  —  Lee  v. 
Foley,  113  La.  663. 

4.  Meeting  Vehicles  —  English  Rule.  —  Von- 

derhorst  Brewing  Co.  v.  Amrhine,  98  Md.  406, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  579;  Wright  v.  Fleischman,  (Supm.  Ct. 
Tr.  T.)  41  Misc.  (N.  Y.)  533,  modified  94  N. 
Y.  App.  Div.  S47  ;  Stout  v.  Adams,  35  N.  Bruns. 
118. 

5.  American  Rule.  —  Lee  v.  Foley,  113  La. 
663  ;  Vonderhorst  Brewing  Co.  v.  Amrhine,  98 
Md.  406,  citing  18  Am.  and  Eng.  Encvc.  of 
Law  (2d  ed.)  579;  Buxton  v.  Ainsworth,  (Mich. 
1904)  101  N.  W.  Rep.  817;  Wright  v.  Fleisch- 
mann,  99  N.  Y.  App.  Div.  547. 

Both  Vehicles  on  Same  Side  of  Highway.  — 
The  rule  covers  the  case  of  vehicles  passing 
on  the  same  side  of  roads  and  streets  so  wide 
that  there  is  no  necessity  to  go  to  the  right 
of  the  centre  of  the  road  in  order  to  pass 
safely.  Wright  v.  Fleischman,  (Supm.  Ct.  Tr. 
T.)  41  Misc.  (N.  Y.)  533,  modified  99  N.  Y. 
App.  Div.  547. 

6.  Statutory  Provisions.  —  Diehl  v.  Roberts, 
134  Cal.  164;  Dunn  v.  Moratz,  92  111.  App.  477; 
Neal  v.  Rendall,  98  Me.  69  ,  Perlstein  v.  Ameri- 
can Express  Co.,  177  Mass.  530;  Wright  v. 
Fleischman,  (Supm.  Ct.  Tr.  T.)  41  Misc.  (N. 
Y.)  533,  modified  99  N.  Y.  App  Div.  547  ;  Pick 
v.  Thurston,  25  R.  I.  36. 

9.  Buxton  v.  Ainsworth,  (Mich.  1904)  101 
N.  W.  Rep.  817,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  579. 

580.  1.  Reliance  on  Other's  Observance  of 
Rule.  —  Vonderhorst  Brewing  Co.  v.  Amrhine, 
98  Md.  406,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  579,  580. 

8.  Not  Conclusive  of  Liability  — Stout  v.  Adams, 
35  N.  Bruns.  118;  Brownstein  v.  Imperial  Elec- 
tric Light  Co.,  17  Quebec  Super.  Ct.  292. 

9.  Rule  Not  Always  to  Be  Followed. —  Streeter 
v.  Marshalltown,  123  Wis.  449. 

11.  Presumption   of  Negligence.  —  Vonder- 


horst Brewing  Co.  v.  Amrhine,  98  Md.  406, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  580,  as  to  the  doctrines  in  the  several 
jurisdictions,  but  holding  that  in  the  case  at 
bar  the  question  was  for  the  jury  ;  Buxton  z>. 
Ainsworth,  (Mich.  1904)  101  N.  W.  Rep.  817. 

12.  Evidence  of  Negligence.  —  Ncal  v.  Ren- 
dall, 98  Me.  69. 

581.  1.  May  Generally  Travel  on  Any  Part 
of  Highway. —  Neal  v.  Rendall,  98  Me.  69; 
Foote  v.  American  Product  Co.,  195  Pa.  St. 
190,  78  Am.  St.  Rep.  806. 

9.  Avoidance  of  Obstructions.  —  Indianapolis 
St.  R.  Co.  v.  Slifer,  (Ind.  App.  1905)  72  N.  E. 
Rep.  1055. 

582.  1.  Character  of  Vehicle.  —  See  Lee  v. 

Foley,  1 13  La.  663. 

4.  Rule  Does  Not  Apply  in  Favor  of  Pedestrians. 

—  But  in  taking  the  wrong  side  of  a  street,  one 
takes  the  risk  of  consequences  which  may  arise 
from  his  inability  to  get  out  of  the  way  of 
vehicles.  Fahrney  v.  O'Donnell,  107  III.  App. 
608. 

5.  Bicycles.  —  Fahrney  v.  O'Donnell,  107  111. 
App.  608;  Foote  v.  American  Product  Co.,  195 
Pa.  St.  190,  78  Am.  St.  Rep.  806. 

8.  Vehicles  Meeting  at  Street  Crossings.  — 
Gilbert  v.  Burque,  72  N.  II.  521. 

10.  Vehicles  Traveling  in  Same  Direction.  — 
Ennis  v.  Ross,  (Supm.  Ct.  Spec.  T.)  37  Misc. 
(N.  Y.)  160. 

58!8.  4.  Vehicle  at  Rest.  —  Odom  V.  Schmidt, 
52  La.  Ann.  2129. 

7.  Duty  of  Driver  in  Front.  —  Where  an  auto- 
mobile approaching  from  the  rear  frightens  the 
plaintiff's  horse,  by  reason  of  which  lie  is  thrown 
out.  he  must  show  that  he  used  ordinary  care 
to  avoid  being  injured.  Nadeau  v.  Sawyer,  (N. 
H.  1904)  59  Atl.  Rep.  369. 

9.  May  Travel  on  Any  Part  of  Highway.  — 
Scoficld  7'.  Myers,  29  Tnd.  App.  375. 

5*1.  3.  Street  Crossings.  —  Douglas  v.  Faust, 
112  La.  1050;  Dieter  v.  Zbaren,  81  Mo.  App 
612. 

4,  Pedestrian  Not  on  Crosswdk,     Tliies  v. 


995 


084  588 


LA  W  OF  THE  ROAD. 


Vol.  XV  III. 


t>S  I.     Duties  as  to  Persons  Behind  or  Beside  Vehicle.  —  See  note  5« 
585.    3.  Pedestrians  Crossing  Highways.  —  See  note  2. 

The  Degree  of  Care.  —  See  notes  3,  4. 
Failure  to  Look.  —  See  notes  5,  6. 

Knowledge  of  Approaching  Vehicle.  —  See  notes  7,  8,  9. 
580.     Right  to  Cross  at  Any  Point.  —  See  notes  I,  2. 

4.  Laborers  in  Highways.  —  See  note  3. 

5.  Negligence  Generally  Question  for  Jury.  —  See  notes  6,  7. 

587.  V.  Vehicles  Entitled  to  Peculiar  Privileges.  —  See  note  2. 
VI.  Rate  of  Speed  —  1.  In  General.  —  See  notes  5,  6,  8. 

588.  VII.  Horse  Escaping  from  Control  —  1.  Liability  Only  in  Case  of 
Negligence.  —  See  notes  1,  3. 

Stroub  v.  Meyer,  132  Mich.  75;  Graham  v. 
Evening  Press  Co.,  135  Mich.  298. 

New  York.  —  Nead  v.  Roscoe  Lumber  Co.,  54 
N.  Y.  App.  Div.  621  ;  Dehmann  v.  Beck,  61  N. 
Y.  App.  Div.  505 ;  Manthey  v.  Rauenbuehler, 
71  N.  Y.  App.  Div.  173;  Connaughton  v.  Sun 
Printing,  etc.,  Assoc.,  73  N.  Y.  App.  Div.  316; 
Thies  v.  Thomas,  (Supm.  Ct.  Tr.  T.)  77  N.  Y. 
Supp.  276 ;  Rush  v.  Joseph  H.  Bauland  Co.,  82 
N.  Y.  App.  Div.  506 ;  Schwartz  v.  London, 
(Supm.  Ct.  App.  T.)  90  N.  Y.  Supp.  449.  See 
also  Shoenblum  v.  New  York,  58  N.  Y.  App. 
Div.  285. 

Wisconsin.  —  Morgan  v.   Pleshek,   120  Wis. 

306. 

7.  Negligence  of  Driver  for  Jury — Kentucky. 
—  Wathen  v.  Pool,  (Ky.  1904)  80  S.  W.  Rep. 
439- 

Massachusetts.  —  Drew  v.  Farnsworth,  186 
Mass.  365. 

Michigan.  —  Stroub  v.  Meyer,  132  Mich.  75; 
Graham  v.  Evening  Press  Co.,  135  Mich.  298. 

Missouri.  —  Dieter  v.  Zbaren,  81  Mo.  App. 
612. 

New  York.  —  Nead  v.  Roscoe  Lumber  Co.,  54 
N.  Y.  App.  Div.  621  ;  Shoenblum  v.  New  York, 
58  N.  Y.  App.  Div.  285  ;  Dehmann  v.  Beck,  61 
N.  Y.  App.  Div.  505 ;  Connaughton  v.  Sun 
Printing,  etc.,  Assoc.,  73  N.  Y.  App.  Div.  316; 
Rush  v.  Joseph  H.  Bauland  Co.,  82  N.  Y.  App. 
Div.  506;  Schwartz  v.  London,  (Supm.  Ct.  App." 
T.)  90  N.  Y.  Supp.  449. 

Pennsylvania.  —  Freel  v.  Wanamaker,  208 
Pa.  St.  279. 

Wisconsin.  —  Morgan  v.  Pleshek,  120  Wis. 
306. 

Whether  Persons  Coasting  Down  a  Hill  Were 
Negligent  is  for  the  jury.    Burt  v.  Staff  eld,  121 

Mich.  390. 

587.  2.  See  Muhs  v.  Fire  Ins.  Salvage 
Corp.,  89  N.  Y.  App.  Div.  389. 

5.  Speed  to  Be  Considered.  —  Freel  v.  Wana- 
maker, 208  Pa.  St.  279. 

6.  Rapid  Speed  Is  Negligence.  —  Ford  v. 
Whiteman,  2  Penn.  (Del.)  355;  Lahne  v. 
Seaich,  83  N.  Y.  App.  Div.  636. 

8.  Frightening  Horses.  —  Where  one  running 
an  automobile  knows  or  by  reasonable  care 
ought  to  know  that  his  machine  has  excited 
another's  horse  so  as  to  render  him  unman- 
ageable, it  is  his  duty  to  stop  the  automobile. 
Shinkle  v.  McCullough,  116  Ky.  960,  105  Am. 
St.  Rep.  249. 

588.  1,  Horses  Escaping  from  Control.  —  Ford 
v.  Whiteman,  2  Penn.  (Del.)  355  ;  Cunningham 
v.  Belknap,  (Ky.  1901)  60  S.  W.  Rep.  837. 


Thomas,  (Supm.  Ct.  Tr.  T.)  77  N.  Y.  Supp. 

276. 

584.  6.  Persons  Not  in  Front  of  Vehicle.  — 

It  is  not  the  duty  of  a  driver  to  keep  a  lookout 
behind  so  as  to  know  whether  children  or  adults 
are  riding  on  the  rear  end  of  the  vehicle. 
Hebard  v.  Mabie,  98  111.  App.  543. 

585.  2.  No  Priority  of  Rights  at  Crossing.  — 
Stroub  v.  Meyer,  132  Mich.  95;  Schwartz  v. 
London,  (Supm.  Ct.  App.  T.)  90  N.  Y.  Supp. 
449. 

3.  Requirements  Not  Same  as  at  Railroad  Cross- 
ing. —  Green  v.  Eden,  24  Ind.  App.  583  ;  Burt 
-•.  Staffeld,  121  Mich.  390. 

4.  Care  Must  Be  Exeroised. —  Wolfskill  v.  Los 
Angeles  R.  Co.,  129  Cal.  114;  Douglas  v.  Faust, 
112  La.  1050;  O'Brien  v.  Hudner,  182  Mass. 
381. 

Only  Ordinary  Care  Required.  —  Groom  v. 

Kavanagh,  97  Mo.  App.  362. 

5.  Duty  to  Look. —  Burt  v.  Staffeld,  121  Mich. 
390.    See  also  Scofield  v.  Myers,  27  Ind.  App. 

375- 

Failure  to  Look  Second  Time.  —  Where  a  pe- 
destrian crosses  a  street  after  having  looked  up 
and  down,  but  fails  to  look  again,  he  is  not 
negligent  as  a  matter  of  law.  Rush  v.  Joseph 
H.  Bauland  Co.,  82  N.  Y.  App.  Div.  506. 

6.  Lieberman  v.  Stanley,  (Supm.  Ct.  App.  T.) 
88  N.  Y.  Supp.  360.  See  also  Wolfskill  v.  Los 
Angeles  R.  Co.,  129  Cal.  114. 

7.  Knowledge  of  Approaching  Vehicle.  —  Mc- 
Crohan  v.  Davison,  187  Mass.  466;  Stroub  v. 
Meyer,  132  Mich.  75;  Schwartz  v.  London, 
(Supm.  Ct.  App.  T.)  90  N.  Y.  Supp.  449. 

8.  Assumption  as  to  Speed.  —  Schwartz  v. 
London,  (Supm.  Ct.  App.  T.)  90  N.  Y.  Supp. 
449- 

A  pedestrian  is  entitled  to  assume  that  the 
driver  will  approach  at  a  reasonable  rate  of 
speed.    Stroub  v.  Meyer,  132  Mich.  -5. 

9.  Mistake  in  Estimate  of  Time.  —  Foot  travel- 
ers should  not  attempt  to  cross  a  thoroughfare, 
ahead  of  a  vehicle  of  any  kind,  upon  a  nice  cal- 
culation of  chances  of  injuries.  Douglas  v. 
Faust,  112  La.  1050. 

586.  1.  Pedestrian  May  Cross  at  Any  Point. 
—  Augusta  v.  Tharpe,  113  Ga.  152;  Louisville 
v.  Johnson,  (Ky.  1902)  69  S.  W.  Rep.  803. 

2.  Augusta  v.  Tharpe,  113  Ga.  152. 

3.  Laborers  in  Highway. — Ford  v.  Whiteman, 
2  Penn.  (Del.)  355. 

6.  Contributory  Negligence  for  Jury  —  Massa- 
chusetts.—  Drew  v.  Farnsworth,  186  Mass. 
365:  Dorr  v.  Schenck,  187  Mass^  542. 

Michigan.  —  Burt  v,  Staffeld,  121  Mich.  390; 
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5*9.    VIII.  Leaving  Horse  Unfastened  and  Unattended.  —  See  notes 


4,  5- 


590. 


591. 

592. 


Ferion  in  Attendance.  ■ —  See  note  8. 
Presumption  of  Negligence.  —  See  note  2. 

LAY  —  LAYING  OUT.  —  See  note  6. 
LEADING  QUESTION.  —  See  note  3. 
LEAK  —  LEAKAGE.  —  See  note  1. 


588.  3.  No   Presumption  of  Negligence.  — 

Compare  Snee  "'.  Durkie,  Sc.  Ct.  of  Sess.  6  F. 
A?- 

Duty  to  Inspect  Vehicle.  — ■  A  person  driving 
on  the  highway  should  exercise  due  care  to 
keep  his  vehicle  in  a  roadworthy  condition ; 
and  if  from  want  of  such  care  the  vehicle 
breaks,  causing  the  horses  to  run  away,  the 
driver  is  liable  for  injuries  caused  thereby  to 
other  persons.  Birdsall  Mfg.  Co.  v.  Loughman, 
26  Ind.  App.  359. 

589.  4.  Horse  Left  Unfastened  in  Street.  — 
Laflamme  v.  Staines,  18  Quebec  Super.  Ct.  105; 
Becker  v.  Schutte,  85  Mo.  App.  57  ;  Manthey  v. 
Rauenbuehler,  71  N.  Y.  App.  Div.  173. 

Not  Negligence  as  Matter  of  Law.  —  Belles  v. 
Killner,  67  N.  J.  L.  255. 

5.  Generally  Question  for  Jury.  —  Haywood  v. 
Hamm,  77  Conn.  158;  Groom  v.  Kavanagh,  97 
Mo.  App.  362;  Belles  v.  Kellner,  66  N.  J.  L. 
561  ;  Sondheim  v.  Nassau  Brewing  Co.,  60  N. 
Y.  App.  Div.  463. 


It  is  also  a  question  for  the  jury  whether  the 
defendant  in  hitching  his  horse  exercised  or- 
dinary care.  Becker  v.  Schutte,  85  Mo.  App. 
57 :  Thompson  v.  Plath,  44  N.  Y.  App.  Div. 
291. 

8.  Person  in  Attendance.  —  Belles  v.  Kellner, 
67  N.  J.  L.  255,  91  Am.  St.  Rep.  429. 

590.  2.  Presumption  of  Negligence.  —  How- 
ley  v.  Kraemer,  (Supm.  Ct.  App.  T.)  36  Misc. 
(N.  Y.)  190;  Kelly  v.  Adelmann,  72  N.  Y. 
App.  Div.  590 ;  Brand  v.  Borden's  Condensed 
Milk  Co.,  89  N.  Y.  App.  Div.  188;  Gorsuch  v. 
Swan,  109  Tenn.  36,  97  Am.  St.  Rep.  836. 

6.  Laying  Out  Highway. —  Peabody  v.  Boston, 
etc..  R.  Corp.,  181  Mass.  76. 

Same  —  Acceptance  and  Dedication.  —  See  Val- 
entine v.  Hagerstown,  86  Md.  486 ;  Sindall  v. 
Baltimore,  93  Md.  526. 

591.  3.  Leading  Question. — -Idaho  Mer- 
cantile Co.  v.  Kalanquin,  8  Idaho  101. 

592.  1.  See  The  Nellie  Floyd,  116  Fed. 
Rep.  80. 
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By  Briscoe  B.  Clark. 


,V.»7. 


I.  Definition.  —  See  note  i. 

II.  Agreements  to  Lease  —  1.  Consummation  of  Agreement. 


See 


IlOtl'N 


598. 


a.  Necessity 


See  note  I. 

Acceptance  of  Offer.  —  See  note  2. 

2.  Distinction  Between  Lease  and  Agreement  to  Lease 

for  Distinction.  —  See  notes  8,  9. 
•100.    See  notes  I,  2,  3,  4. 

b.  Intention  of  Parties.  —  See  note  5. 

c.  Words  of  Demise.  —  See  note  2. 

d.  Provision  for  Executing  Further  Lease.  —  See  note  9. 
See  note  1. 

3.  Terms  of  Lease  to  Be  Executed.  —  See  note  2. 


000. 
601. 


597.  1.  Definition  of  Lease.  —  Bruckman  v. 
Dry  Goods  Co.,  91  Mo.  App.  464,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  597;  Ward 
V.  American  Health  Food  Co.,  119  Wis.  23, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  597.  See  also  Ault  Woodenware  Co.  v. 
Baker,  26  Ind.  App.  374. 

Assignment  of  Reversion  —  Effect  on  Liability 
of  Lessor. —  Stuart  v.  Joy,  (1904)  1  K.  B. 
362. 

2.  See  Fiske  v.  Ernst,  (N.  Y.  City  Ct.  Gen. 
T.)  62  N.  Y.  Supp.  429. 

3.  Negotiations  for  a  Lease.  — ■  Laroussini  v. 
Wcrlein,  52  La.  Ann.  424,  78  Am.  St.  Rep.  350; 
Aquelina  v.  Provident  Realty  Co.,  (Supm.  Ct. 
App.  T.)  84  N.  Y.  Supp.  1014;  Foster  v.  Clif- 
ford, (Supm.  Ct.  App.  T.)  42  Misc.  (N.  Y.) 
496;  Gramm  v.  Sterling,  8  Wyo.  527. 

598.  1.  Agreements  to  Lease  Invalid  for 
Uncertainty.  — ■  Charlton  v.  Columbia  Real  Es- 
tate Co.,  64  N.  J.  Eq.  631  ;  Jenkelson  v.  Ruff, 
(Supm.  Ct.  App.  T.)  31  Misc.  (N.  Y.)  276; 
Scottish-American  Mortg.  Co.  v.  Taylor,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  564. 

Description  of  Premises.  —  Boston  Clothing  Co. 
V.  Solberg,  28  Wash.  262. 

Duration  of  Term.  —  An  agreement  to  give  a 
lease  for  "  one  or  more  years  "  was  held  suffi- 
ciently certain  as  entitling  the  lessee  to  a  term 
for  two  years.  Boston  Clothing  Co.  v.  Solberg, 
28  Wash.  262. 

2.  Acceptance  of  Offer  to  Lease.  —  Lautman  v. 
Miller,  158  Ind.  382. 

8.  Necessity  for  Distinction  Between  Lease  and 
Agreements  to  Lease.  —  Donovan  v.  P.  Schoen- 
hofen  Brewing  Co.,  92  Mo.  Apn.  341  ;  McLough- 
lin  v.  Steurwald,  (Supm.  Ct.  Ar>p.  T.)  30  Misc. 
(N.  Y.)  103;  Schlumpf  v.  Sasake,  38  Wash. 
278. 

9.  Agreement  to  Lease  Conveys  No  Estate.  — 

Franke  v.  Hewitt,  56  N.  Y.  App.  Div.  497 ; 
Henderson  v.  Schuylkill  Valley  Gay  Mfg.  Co.. 
24  Pa.  Super.  Ct.  422. 

599.  1.  Compare  A.  H.  Pugh  Printing  Co. 
v.  Dexter,  8  Ohio  Dec.  557. 


2.  Ver  Steeg  v.  Becker-Moore  Paint  Co.,  106 
Mo.  App.  257. 

Where  a  tenant  goes  into  possession  with  the 
understanding  that  a  certain  lease  shall  be 
signed,  the  law  implies  a  verbal  contract  of 
similar  import  with  the  written  lease,  though  it 
was  never  executed.  Bonaparte  v.  Thayer,  95 
Md.  548. 

3.  See  Parsons  v.  Frank,  (Supm.  Ct.  App.  T.) 
38  Misc.  (N.  Y.)  756;  American  Security,  etc., 
Co.  v.  Walker,  23  App.  Cas.  (D.  C.)  583;  A.  H. 
Pugh  Printing  Co.  v.  Dexter,  8  Ohio  Dec.  557. 

4.  Goldberg  v.  Wood,  (Supm.  Ct.  App.  T.)  45 
Misc.  (N.  Y.)  327;  Henderson  v.  Schuylkill 
Valley  Clay  Mfg.  Co.,  24  Pa.  Super.  Ct.  422 ; 
Schlumpf  v.  Sasake,  38  Wash.  278. 

5.  Intention  of  Parties.  —  Donovan  v.  P. 
Schoenhofen  Brewing  Co.,  92  Mo.  App.  341  ; 
St.  Louis  Brewing  Assoc.  v.  Nicderluecke,  102 
Mo.  App.  303 ;  Ver  Steeg  v.  Becker-Moore 
Paint  Co.,  106  Mo.  App.  257. 

000.  2.  Budd- Scott  v.  Daniell,  (1902)  3  K. 
B.  351,  71  L.  J.  K.  B.  706;  Acorn  v.  Hill,  34 
Nova  Scotia  508  ,  St.  Louis  Brewing  Assoc.  v. 
Niederleucke,    102    Mo.    App.   303.     See  also 

■  Zimbler  v.  Abrahams,  (1903)  1  K.  B.  577;  Ver 
Steeg  v.  Becker-Moore  Paint  Co.,  to6  Mo.  App. 
257.  See,  however,  Goldberg  v  Wood,  (Supm. 
Ct.  App.  T.>  45  Misc.  (N.  Y.)  327. 

9.  Provision  for  Executing  Further  Instrument 
of  Demise.  —  Ver  Steeg  v.  Becker-Moore  Paint 
Co.,  106  Mo.  App.  257;  Arnold  v.  R.  Roths- 
child's Sons  Co.,  164  N.  Y.  562,  afirming  37 
N.  Y.  App.  Div.  564  :  Franke  v.  Hewitt,  56  N. 
Y.  App.  Div.  407  :  Foster  v.  Gifford,  (Supm. 
Ct.  App.  T.)  42  Misc.  (N.  Y.)  496. 

001.  1.  Bradley  v.  Metropolitan  Music  Co., 
89  Minn.  516. 

Possession  under  Parol  Agreement  Contemplat- 
ing Written  Lease. —  Coffee  v.  Smith,  109  La. 
440;  Laroussini  v.  Werlein,  52  La.  Ann.  424, 
78  Am.  St:  Ren.  350. 

2.  Terms  of  Lease  to  Be  Executed.  —  Donovan 
r.  P.  Shoenhofen  Brewing  Co.,  102  Mo.  App. 
427. 
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601.  Usual  Covenant!  and  Provisions.  —  See  note  3. 
Covenants  Held  Usual.  —  See  note  I  3. 

602.  Provisions  for  Re-entry.  —  See  note  I  3. 

603.  5.  Remedies  for  Breach  —  a.  Breach  by  LESSOR  —  Action  for  Damages. 

—  See  note  8. 

Specific  Performance.  - —  See  note  9. 

604.  See  note  3. 

b.  Breach  by  Lessee.  —  See  note  5. 

6.  Damages  Recoverable  for  Breach.  —  See  note  9. 

60.1.  III.  The  Lease  —  Execution  and  Formal  Parts  —  1.  Technical 
Forms  Not  Required.  —  See  note  i. 

5.  Designation  of  Term.  —  See  note  9. 

606.  6.  Description  of  Premises.  —  See  notes  I,  2. 

7.  Signing —  By  Lessor.  —  See  note  4. 
By  Lessee.  — See  notes  9,  10,  II. 

607.  8.  Delivery  of  Lease.  —  See  notes  1,  2. 

9.  Recording  Lease.  —  See  note  5. 

10.  Attestation  and  Acknowledgment.  —  See  notes  6,  7. 


601.  3.  In  re  Canadian  Pac.  R.  Co.,  27  Ont. 
App.  54- 

13.  In  re  Canadian  Pac.  R.  Co.,  5  Ont.  L. 
Rep.  717.  See  also  Canadian  Pac.  R.  Co.  v. 
Toronto,  4  Ont.  L.  Rep.  134;  In  re  Canadian 
Pac.  R.  Co.,  27  Ont.  App.  54. 

602.  13.  See  In  re  Canadian  Pac.  R.  Co., 
5  Ont.  L.  Rep.  717  (nonpayment  of  taxes). 

60S.  8.  Sufficiency  of  Evidence  to  Show 
Breach.  —  Vogeler  v.  Devries,  98  Md.  302. 

Measure  of  Damages.  —  Scottish-American 
Mortg.  Co.  v.  Taylor,  (Tex.  Civ.  App.  1903)  74 
S.  W.  Rep.  364  (difference  between  rent  re- 
served and  rental  value). 

9.  Specific  Performance.  —  Pittsburgh  Amuse- 
ment Co.  v.  Ferguson,  100  N.  Y.  App.  Div.  453. 

Enforcement  Against  Purchaser  from  Lessor.  — 
Boston  Clothing  Co.  v.  Solberg,  28  Wash.  262. 

601.  3.  See  Walsh  v.  Brooke,  21  Quebec 
Super.  Ct.  394. 

5.  Action  for  Damages.  —  Bacon  v.  Combes, 
(Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.)  704. 

Measure  of  Damages. —  Silva  v.  Bair,  141  Cal. 
599;  Weinberg  v.  Greenberger,  (Supm.  Ct.  App. 
T.)  47  Misc.  (N.  Y.)  117. 

9.  Lessor  Wrongfully  Refusing  to  Give  Lease 
—  North  Chicago  St.  R.  Co.  v.  Le  Grand  Co., 
95  111.  App.  435  ;  Birch  v.  Wood,  m  111.  App. 
336. 

605.    1.  Technical  Forms  Not  Required.  — 

Duxbury  v.  Sandiford,  80  L.  T.  N.  S.  552; 
Merki  v.  Merki,  113  111.  App.  518,  affirmed  212 
111.  121  ;  Asher  v.  Johnson,  (Ky.  1904)  82  S. 
W.  Rep.  300 ;  Roberts  v.  Lynn  Ice  Co.,  187 
Mass.  402;  Baer  v.  Minock,  128  Mich.  676; 
Pickering  v.  O'Hrien,  23  Pa.  Super.  Ct.  125. 

9.  Cunningham  v.  Roush,  157  Mo.  336;  Wood 
v.  Husted,  83  N.  Y.  App.  Div.  174,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  60s  : 
Kuntz  v.  Mahrenholz,  (Supm.  Ct.  App.  T.I  88 
N.  Y.  Supp.  1002;  Bunch  v.  Elizabeth  City 
Lumber  Co.,  134  N.  Car.  116. 

Habendum  Clause.  — ■  The  length  of  time  for 
which  a  lease  is  made  may  be  provided  for  in 
the  habendum  clause.  It  need  not  necessarily 
be  stated  in  the  granting  clause.  Brown  v. 
Fowler,  65  Ohio  St.  507. 


606.  1.  Description  of  Demised  Premises. — 

Dixon  v.  Finnegan,  182  Mo.  m;  Kuntz  v. 
Mahrenholz,  (Supm.  Ct.  App.  T.)  88  N.  Y. 
Supp.  1002;  Goodsell  v.  Rutland-Canadian  R. 
Co.,  75  Vt.  375.  See  also  Thurlough  v.  Dresser, 
98  Me.  161  ;  Deluise  v.  Long  Island  R.  Co., 
65  N.  Y.  App.  Div.  487,  affirmed  174  N.  Y. 
516. 

Description  of  Lease  of  Oyster  Beds  Held  Suf- 
ficiently Certain. —  Fraser  v.  State,  112  Ga.  13. 
"Zeringue  Landing,  under  Nine-mile  Point," 

may  be  sufficient  description.  Wood  v.  Fabri- 
gas,  105  La.  1. 

Omission  from  Body  of  Lease  of  State  and  County 
held  not  to  render  the  lease  void  for  insufficient 
description.  Gex  v.  Dill,  (Miss.  1905)  38  So. 
Rep.  193. 

2.  Indianapolis  Natural  Gas  Co.  v.  Pierce, 
25  Ind.  App.  116. 

Parol  Evidence  is  not  admissible  to  aid  or  help 
an  inherently  insufficient  description.  Goodsell 
v.  Rutland-Canadian  R.  Co.,  75  Vt.  375. 

4.  In  West  Virginia,  where  the  name  of  a 
lessor  does  not  appear  in  the  body  of  the  lease 
as  a  party  thereto  it  is  not  binding  on  him, 
though  he  signs  and  acknowledges  it  as  his 
deed.     Barnsdall  v.  Boley,  119  Fed.  Rep.  191. 

9.  Signature  by  Lessee.  —  Land  Com'rs  v.  Car- 
penter, 16  Colo.  App.  436;  Baltimore,  etc.,  R. 
Co.  v.  Winslow.  18  App.  Cas.  (D.  C.)  438; 
Braman  v.  Dodge.  (Me.  1905)  60  Atl.  Rep. 
799- 

10.  Woodruff  v.  Butler,  75  Conn.  679; 
Doxey  v.  Service,  30  Ind.  App.  174;  Noland  v. 
Cincinnati  Cooperage  Co.,  (Ky.  1904)  82  S.  VV. 
Ren.  627. 

11.  Acceptance  by  Lessee  Need  Not  Be  in  Writ- 
ing.—  Pittsburgh  Mfg.  Co.  v.  Fidelity  Title, 
etc..  Co.,  207  Pa.  St.  223. 

607.  1.  Delivery  of  Lease.  —  Ver  Steeg  v. 
Becker-Moore  Paint  Co.,  106  Mo.  App.  257. 

2.  Lawrence  7\  Bell.  132  Ala.  308. 

5.  See  Westchester  Trust  Co.  V.  Hobby  Bot- 
tling Co.,  102  N.  Y.  App.  Div.  464. 

6.  Attestation  of  Leases.  —  Langmede  v. 
Weaver.  65  Ohio  St.  17. 

7.  Acknowledgment.  —  To!,  inisky  v.  Miller, 
(Supm.  Ct.  App.  T.)  44  Misc.  (N.  Y.)  239. 
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11.  Stamps   -  Revenue  Laws.  —  See  note  8. 

IV.  Parties  to  Leases  —  1.  In  General.  — See  notes  9,  10. 

See  notes  f,  3,  4. 

2.  Infants  —  b.  Infant  Lessees.  —  See  notes  4,  5. 

4.  Coverture  —  a.  Leases  by  and  to  Married  Women.  —  See 


Enabling  Statutes.  —  See  note  2. 

6.  Corporations.  —  See  note  13. 

011.  8.  Trustees.  —  See  note  2. 

9.  Executors  and  Administrators.  —  See  note  3. 

10.  Agents.  —  See  note  4. 

V.  Terms  for  Which  Leases  May  Be  Granted  —  By  constitutional 

Provision  in  New  York.  —  See  note  I  3. 

012.  [By  Statute  in  Other  States.  —  See  note  la.] 

V.  Implied  Covenants  or  Warranties  —  1.  On  the  Part  of  the 
Lessor  —  a.  Covenant  for  Quiet  Enjoyment.  —  See  notes  2,  4. 

013.  See  note  2. 

b.  Condition  of  Premises — (1)  In  General.  —  See  note  3. 


607.  8.  See  Britenbaker  v.  Hatler,  24  Pa. 
Co.  Ct.  585,  7  Lack.  Leg.  N.  (Pa.)  24. 

Presumption  as  to  Time  of  Affixing  Stamps.  — 
M'Geary  v.  Raymond,  17  Pa.  Super.  Ct.  308. 

9.  Priority  Between  Dower  Rights  and  Rights 
of  Lessee  of  Husband.  —  Allan  v.  Rever,  4  Ont. 
L.  Rep.  309. 

10.  McPhillips  v.  Fitzgerald,  76  N.  Y.  App. 
Div.  15,  affirmed  177  N.  Y.  543. 

60S.  1.  Lease  by  Life  Tenant.  —  Olden  v. 
Sassman,  67  N.  J.  Eq.  239. 

3.  Iowa  Sav.  Bank  v.  Frink,  (Neb.  1901)  92 
N.  W.  Rep.  916;  Geneva  Mineral  Spring  Co.  v. 
Coursey,  45  N.  Y.  App.  Div.  268,  rehearing 
denied  47  N.  Y.  App.  Div.  634. 

4.  Lease  of  Lands  Held  Adversely.  —  See 
Cohen  v.  Suckno,  (Supm.  Ct.  App.  T.)  32  Misc. 
(N.  Y.)  689. 

609.  4.  Peck  v.  Cain,  27  Tex.  Civ.  App.  38. 

5.  Infant  Lessee  Enjoying  Possession  Liable  for 
Rent.  —  See  Peck  v.  Cain,  27  Tex.  Civ.  App. 
38. 

610.  1.  National  Bank.  —  Weeks  v.  Inter- 
national Trust  Co.,  125  Fed.  Rep.  370,  60  C.  C. 
A.  236. 

2.  Shipley  v.  Smith,  162  Ind.  526;  Winestine 
v.  Ziglatzki- Marks  Co.,  77  Conn.  404. 

13.  Corporations.  —  Tate  v.  Neary,  52  N.  Y. 
App.  Div.  78,  holding  that  a  lease  by  a  cor- 
poration is  valid,  though  the  lease  extends  be- 
yond the  life  of  the  corporation. 

611.  2.  Trustees. —  See  Weir  v.  Barker,  104 
N.  Y.  App.  Div.  112. 

3.  Executors  and  Administrators.  —  Ashley  v. 
Young,  79  Miss.  129. 

4.  Agents. —  Galcwski  v.  Appelbaum,  (Supm. 
Ct.  App.  T.)  32  Misc.  (N.  Y.)  203  ;  Freschi 
v.  Molony,  65  N.  Y.  App.  Div.  516;  Durkee  v. 
Carr,  38  Oregon  189;  Pittsburg  Mfg.  Co.  v. 
Fidelity  Title,  etc.,  Co.,  207  Pa.  St.  223. 

Husband  as  Agent  for  Wife. —  Van  Brunt 
v.  Wallace,  88  Minn.  116,  following  Sanford  v. 
Johnson,  24  Minn.  172. 

Ratification  of  Unauthorized  Lease  by  Agent.  — 
Anderson  v.  Conner,  (Supm.  Ct.  App.  T.)  43 
Misc.  CN.  Y.)  384;  Hassard  v.  Tomkins,  108 
Wis.  t86. 

Estoppel.  —  Western  New  York,  etc.,  R.  Co. 


v.  Rea,  83  N.  Y.  App.  Div.  576  (lease  by  hus- 
band in  his  own  name  of  wife's  land). 

13.  Lease  for  Mining  Purposes.  —  Massachu- 
setts Nat.  Bank  v.  Shinn,  163  N.  Y.  360. 

612.  la.  The  North  Dakota  Statute  (Rev. 
Stat.  3310)  declares  invalid  all  leases  of  agri- 
cultural lands  which  are  made  for  a  longer 
period  than  ten  years  in  which  "  rent  "  or  ser- 
vice is  reserved.  Wegner  v.  Lubenow,  12  N. 
Dak.  95- 

Lease  by  Indians. —  Thomas  v.  Sass,  3  Indian 

Ter.  545  (restricted  to  one  year). 

Effect  of  Covenant  for  Renewal.  —  Sass  v. 
Thomas,  3  Indian  Ter.  536. 

2.  Covenant  for  Quiet  Enjoyment  Implied.  — 
Budd-Scott  v.  Daniell,  (1902)  2  K.  B.  351,  71 
L.  J.  K.  B.  706  ;  Jordan  v.  Indianapolis  Water 
Co.,  159  Ind.  337;  Herpolsheimer  v.  Funke, 
(Neb.  1901)  95  N.  W.  Rep.  688;  Kitchen  Bros. 
Hotel  Co.  v.  Philbin,  2  Neb.  (unofficial)  340, 
96  N.  W.  Rep.  487. 

Implied  Agreement  for  Consent  to  Liquor  License. 
— ■  Kellogg  v.  Lowe,  38  Wash.  293. 

Consent  of  Lessor  to  Issuance  of  Liquor  License 
to  Lessee. —  Guth  v.  Mehling,  84  N.  Y.  App. 
Div.  586. 

4.  Statutory  Provision  Against  Implication  of 
Covenants  in  Conveyances.  —  See  Koeber  v. 
Somers,  io3  Wis.  497,  overruling  Shaft  v. 
Carey,  107  Wis.  273  :  Hunter  v.  Hathaway,  108 
Wis.  620,  following  Koeber  v.  Somers,  108  Wis. 
497- 

613.  2.  Effect  of  Restricted  Express  Covenant. 

■ — Gallagher  v.  Button,  73  Conn.  172. 

3.  No  Implied  Covenant  or  Warranty  as  to  Phys- 
ical Condition  of  Premises  —  United  States. — 
Schwalbach  v.  Shinkle,  etc.,  Co.,  97  Fed.  Rep. 
483. 

Georgia.  —  Stack  v.  Harris,  in  Ga.  149. 

Illinois.  —  Watson  v.  Moulton,  100  111.  App. 
560;  Sunasack  v.  Morey,  196  111.  569;  Carpen- 
ter v.  Stone,  ii2  III.  App.  155;  Lazarus  v. 
Parmly,  113  111.  App.  624. 

Indiana.  —  La  Plante  v.  La  Zear,  31  Ind. 
App.  433- 

Iowa.  —  Flaherty  v.  Nieman,  125  Iowa  546. 
Kentucky. —  Franklin  v.  Tracy,   (Ky.  1904) 
77  S.  W.  Rep.  1113. 
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614.  See  note  3. 

(2)  Leases  of  Buildings  tinder  Construction.  —  See  notes  4,  5. 

(3)  Leases  of  Furnished  Houses.  —  See  note  6. 

615.  (4)  Restriction  to  Particular  Use.  —  See  note  6. 
c.  To  Give  Possession.  —  See  note  8. 

616.  Extent  of  Covenant. —  See  note  3. 
Remedy  of  Lessee.  —  See  note  6. 

Damages  Recoverable.  —  See  notes  IO,-I2,  13. 

617.  See  notes  1,  2,  3. 

2.  On  the  Part  of  the  Lessee  —  [in  General].  —  See  note  4a. 


Maine.  —  Bennett  f.  Sullivan,  (Me.  1905)  60 
Atl.  Rep.  886. 

Massaclmsetts. —  O'Malley  v.  Twenty-Five 
Associates,  178  Mass.  555;  Roth  v.  Adams,  185 
Mass.  341. 

Montana.  —  Landt  v.  Schneider,  31  Mont.  15. 

New  Hampshire.  —  Towne  v.  Thompson,  68 
N.  H.  317;  Cate  v.  Blodgett,  70  N.  H.  316. 

New  Jersey.  —  Land  v.  Fitzgerald,  68  N.  J. 
L.  28. 

New  York.  —  Watson  v.  Almirall,  61  N.  Y. 
App.  Div.  429  ;  Steefel  Rothschild,  64  N.  Y. 
App.  Div.  293 ;  Castagnette  v.  Nicchia,  76 
N.  Y.  App.  Div.  371  ;  Sherman  v.  Ludin,79  N.Y. 
App.  Div.  37  ;  Diehl  v.  Watson,  89  N.  Y.  App. 
Div.  445  ;  Prahar  v.  Tousey,  93  N.  Y.  App.  Div. 
507 ;  Ducker  v.  Del  Genovese,  93  N.  Y.  App. 
Div.  575 ;  Smith  v.  Donnelly,  93  N.  Y.  App. 
Div.  569;  Lyons  v.  Gavin,  (Supm.  Ct.  App.  T.) 
43  Misc.  (N.  Y.)  659 ;  Flannery  v.  Simons, 
(Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.)  123 
(lease  of  apartment). 

Rhode  Island.  —  Whitehead  v.  Comstock,  25 
R.  I.  423- 

Wisconsin.  —  Hunters.  Hathaway.  108  Wis. 
620. 

Lease  of  Part  of  Building.  —  This  rule  applies 
with  equal  force  where  the  lease  is  of  a  part 
of  a  building  as  where  the  leased  premises 
constitute  an  entire  building.  Kuhn  v.  Sol. 
Heavenrich  Co.,  115  Wis.  447. 

Representations  as  to  the  Condition  of  Premises 
at  the  time  of  the  letting  may  amount  to  an 
express  warranty  to  the  same  extent  as  in  case 
of  a  sale  of  a  chattel.  De  Lassalle  v.  Guilford, 
(1901)  2  K.  B.  215,  70  L.  J.  K.  B.  533. 

614.  3.  In  Blum  v.  Ansley,  64  J.  P.  184. 
where  the  lease  of  a  licensed  public  house  was 
granted  to  commence  after  the  expiration  of  an 
existing  lease  which  contained  a  covenant  to 
use  the  house  as  a  licensed  public  house  so 
long  as  the  license  could  be  obtained,  it  was 
held  that  there  was  no  implied  condition  or 
agreement  that  the  premises  should  be  licensed 
when  the  lease  to  commence  after  the  existing 
lease  came  into  operation. 

4.  Buildings  under  Construction.  —  See  Pough 
v.  Cerimedo,  (Supm.  Ct.  App.  T.)  44  Misc.  (N. 
Y.)  246. 

5.  See  Hunter  v.  Porter.  10  Tdaho  72. 

6.  Leases  of  Furnished  Houses.  —  Rubens  v. 
Hill.  213  III.  523. 

615.  6.  Restrictions  to  Particular  Use  of 
Premises.  —  Hunter  v.  Porter,  (Tdaho  1904)  77 
Pac.  Rep.  434.  Compare  Lyons  v.  Gavin, 
(Supm.  Ct.  App.  T.)  43  Misc.  (N.  Y.)  659. 

8.  Implied  Covenant  to  Give  Possession.  —  Rie- 
ger  v.  Welles,  no  Mo.  App.  166;  Sullivan  v. 


Schmitt,  93  N.  Y.  App.  Div.  469 ;  Meyers  v. 
Liebeskind,  (Supm.  Ct.  App.  T.)  46  Misc.  (N. 
Y.)  272  ;  Harris  v.  Greenberger,  50  N.  Y.  App. 
Div.  439  ;  Lariviere  v.  Vinet,  25  Quebec  Super. 
Ct.  338  (holding  over  by  prior  tenant).  See 
Palmer  v.  Young,  108  111.  App.  252;  Mirsky  v. 
Horowitz,  (Supm.  Ct.  App.  T.)  46  Misc.  (N. 
Y.)  257. 

616.  3.  Extent  of  Covenant  to  Give  Possession. 

—  Mirsky  v.  Horowitz,  (Supm.  Ct.  App.  T.) 
46  Misc.  (N.  Y.)  257. 

6.  Action  for  Damages.  —  Bernhard  v.  Curtis, 
75  Conn.  476;  Albey  v.  Weingart,  71  N.  J.  L. 
92  ;  McFarland  v.  Owens,  94  Tex.  650,  63  S.  W. 
Rep.  530 ;  McFarland  v.  Owens,  (Tex.  Civ.  App. 
1901)  64  S.  W.  Rep.  229. 

10.  Griesheimer  v.  Bothman,  105  IJ1.  App. 
585;  Birch  v.  Wood,  in  111.  App.  336;  Shoe- 
maker v.  Crawford,  82  Mo.  App.  487. 

12.  Bartram  v.  Hering,  18  Pa.  Super.  Ct. 
395;  Gross  v.  Heckert,  120  Wis.  314. 

13.  Wrongful  Withholding  of  Possession  by 
Lessor — Alabama.  —  Lawrence  V.  Bell,  132 
Ala.  308. 

Connecticut.  —  Bernhard  v.  Curtis,  75  Conn. 
476. 

Nezv  Jersey.  —  Albey  v.  Weingart,  71  N.  J. 
L.  92. 

New  York.  — ■  Goldman  v.  Gainey,  67  N.  Y. 
App.  Div.  330 ;  Williamson  v.  Stevens,  84  N. 
Y.  App.  Div.  518;  Rosenblum  v.  Riley,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  884  :  Belding  v. 
Blum,  (Supm.  Ct.  App.  T.)  88  N.  Y.  Supp.  178. 

Pennsylvania.  —  Bartram  v.  Hering,  18  Pa. 
Super.  Ct.  395. 

Washington.  —  Engstrom  v.  Merriam,  25 
Wash.  73. 

Wisconsin.  —  Serfling  v.  Andrews,  106  Wis. 
78;  Gross  v.  Heckert,  120  Wis.  314. 

617.  1.   Gross  v.  Heckert,  120  Wis.  314. 
Depreciation  in  Value  of  Goods.  —  Bernhard  v. 

Curtis,  75  Conn.  476. 

2.  Gross  v.  Heckert,  120  Wis.  314. 

3.  Prospective  Profits. —  Drischman  v.  McMnne- 
min,  68  N.  J.  L.  337;  Deluise  v.  Long  Island 
R.  Co.,  174  N.  Y.  516,  affirming  65  N.  Y.  App. 
Div.  487  ;  F.ngstrom  v.  Merriam,  25  Wash.  73  ; 
Gross  v.  Heckert,  120  Wis.  314. 

4a.  To  Prevent  Forfeiture. — A  tacit  condi- 
tion is  annexed  by  law  to  all  tenancies  that 
the  lessee  will  not  by  his  unlawful  act  cause 
a  forfeiture  of  the  lessor's  estate  or  by  such 
net  create  an  enforceable  lien  on  the  landlord's 
interest  in  such  premises.  Thompson  v.  Acker- 
man,  12  Ohio  Cir.  Dec.  456. 

To  Enter  into  Possession. —  Though  the  prem- 
ises are  leased  for  a  particular  purpose  there  is 
still  no  implied  obligation  on  the  part  of  the 
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017.    VII.  General  Construction  of  Leases — 1.  In  General.  —  See  note  7. 

Intention.    -  See  note  8. 

Instrument  to  Be  Considered  as  a  Whole.  —  See  notes  9,  IO. 
Construction  by  Parties.  — See  note  12. 
Lessee  Favored.  —  See  note  1 3. 
01  8.     Popular  Interpretation  of  Words.  —  See  note  I. 
Surrounding  Circumstances.  —  See  note  2. 
Printed  and  Written  Clauses.  —  See  notes  4,  5. 

2.  Parol  or  Extrinsic  Evidence  to  Vary  Written  Lease.  —  See  note  9. 


tenant  to  enter  into  possession.  Moore  v.  Guard- 
ian Trust  Co.,  173  Mo.  218. 

617.  7.  Jones  v.  Gammon,  123  Ga.  47; 
Reynolds  v.  Washington  Real  Estate  Co.,  23  R. 
I.  197. 

Agreement  to  Pay  for  Steam  Heat.  —  Library 

Bureau  v.  Lothrop  Pub.  Co.,  180  Mass.  372. 
"  Active  Working  "  of  Mill.  —  A  covenant  by 

the  lessee  to  keep  a  watchman  at  the  mill  de- 
mised, during  the  active  working  thereof,  re- 
quires, where  the  mill  is  operated  in  the  day- 
time and  fires  banked  at  night,  a  watchman  to 
be  kept  during  the  night.  Porter  v.  Allen,  8 
Idaho  358. 

An  Agreement  to  Indemnify  the  Lessee  has  been 

held  not  to  include  indemnification  against  the 
maintenance  of  a  public  nuisance.  Lebanon 
Carriage,  etc.,  Co.  v.  Faulkner,  (Ky.  1903,*  76 
S.  W.  Rep.  1083. 

Construction  of  Written  Lease  Is  for  the  Court. 
—  Hewitt  v.  Hornbuckle,  97  111.  App.  97  ;  Staats 
v.  Simpson,  19  Pa.  Super.  Ct.  164;  Granite 
Bldg.  Corp.  v.  Greene,  25  R.  I.  586. 

Covenant  for  Insurance  Protection.  —  King  v. 
Murphy  Varnish  Co.,  188  Mass.  66. 

8.  Intention  of  Parties. —  Hobson  v.  Silva,  137 
Cal.  xix,  70  Pac.  Rep.  619;  Snook,  etc.,  Furni- 
ture Co.  v.  Steiner,  117  Ga.  363;  Barnhart  v. 
Boyce,  102  111.  App.  172;  Upton  v.  Hosmer,  70 
N.  H.  493;  Anzolone  v.  Paskusz,  96  N.  Y.  App. 
Div.  188  ;  Reynolds  v.  Washington  Real  Estate 
Co.,  23  R.  I.  197. 

9.  Construction  of  Instrument  as  a  Whole  — 
Illinois.  —  Barnhart  v.  Boyce,  102  111.  App.  172. 

Maine.  —  Union  Water  Power  Co.  v.  Lewis- 
ton,  95  Me.  171. 

Missouri.  —  Metropolitan  Land  Co.  v.  Man- 
ning, 98  Mo.  App.  248. 

New  York.  —  Niederstein  v.  Cusick,  83  N.  Y. 
App.  Div.  36,  reversed  on  other  grounds  178  N. 
V.  543- 

Pennsylvania.  —  Wright  v.  Milne,  9  Pa.  Dist. 
170;  French  v.  Burns,  19  Pa.  Super.  Ct.  333. 
Texas.  —  Zapp   v.    Davidson,    21    Tex.  Civ. 

App.  566. 

Virginia.  —  Richmond  Ice  Co.  v.  Crystal  Ice 
Co..  99  Va.  239,  3  Va.  Sup.  Ct.  152. 

Wisconsin.  —  American  Bicycle  Co.  v.  Hoyt, 
1 18  Wis.  273. 

Qualifications  —  Certain  to  Prevail  over  Uncer- 
tain Provisions.  —  Brown  v.  Fowler,  65  Ohio 
St.  507. 

Pei>ctini?  Clause  as  False   Demonstration.  — 

Brantford  Electric,  etc.,  Co.  v.  Brantford  Starch 
Works.  1  Ont.  L.  Ren.  118. 

10.  Murphv  v.  Farley,  124  Ala.  279;  Rubens 
v.  Hill,  213  111.  S34,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  ( 2d  ed.)  619;  John  Polhemus 
Printing  Co.  v.  Hallenbeck,  46  N.  Y.  App.  Div. 


563  (bond  for  performance  of  covenant  of 
renewal). 

Where  two  leases  between  the  same  parties 
are  executed  at  the  same  time  and  relate  to 
the  same  subject-matter,  both  are  to  be  con- 
strued together  as  one  instrument.  Cook 
County  Brick  Co.  v.  Labahn  Brick  Co.,  92  111. 
App.  526. 

Lease  of  Separate  Tracts.  —  Where  two  leases 
are  entered  into  between  the  same  parties  at 
different  times,  demising  separate  tracts,  the 
parties  at  the  time  of  executing  the  first  lease 
not  contemplating  a  second  lease,  the  two 
leases  are  not  to  be  construed  together.  An- 
derson v.  Winton,  136  Ala.  422. 

12.  Construction  by  Parties.  —  Wood  v.  Edison 
Electric  Illuminating  Co.,  184  Mass.  523;  Swi- 
gert  v.  Hartzell.  20  Pa.  Super.  Ct.  56;  Tilton 
v.  Sterling  Coal,  etc.,  Co.,  28  Utah  173,  107 
Am.  St.  Rep.  598. 

13.  Lessee  Favored.  —  Ingle  v.  Bottoms,  160 
Ind.  80,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  617;  Henderson  v.  Schuylkill 
Valley  Clay  Mfg.  Co.,  24  Pa.  Super.  Ct.  422 ; 
Kaufmann  v.  Liggett,  209  Pa.  St.  87  (covenant 
for  renewal);  Watson  v.  Sparrow,  16  Quebec 
Super.  Ct.  459. 

61  §.  1.  Popular  Meaning  of  Particular  Words. 
— ■  Union  Water  Power  Co.  v.  Lewiston,  95  Me. 
171  ;  Reynolds  v.  Washington  Real  Estate  Co., 
23  R.  I.  197. 

Technical  Terms  in  Lease  Drawn  by  Lawyer.  — 
Michaels  v.  Fishel,  169  N.  Y.  381. 

Though  technical  words  used  in  the  lease  are 
great  aids  in  determining  the  meaning  of  the 
instrument,  still  the  use  of  such  terms  will 
not  prevail  over  the  real  intention  when  clearly 
ascertained  from  the  four  corners  of  the  in- 
strument. Snook,  etc.,  Furniture  Co.  v.  Stei- 
ner, 117  Ga.  363. 

2.  Surrounding  Circumstances.  —  Swigert  v. 
Hartzell,  20  Pa.  Super.  Ct.  56 ;  Goodsell  v.  Rut- 
land-Canadian R.  Co.,  75  Vt.  375. 

Lease  Prepared  but  Not  Signed  Held  Admissible 
as  to  Terms  on  Which  Tenant  Held  Over.  — 
Pusheck  v.  Frances  E.  Willard  N.  T.  H.  Assoc., 
94  111.  App.  192. 

4.  Printed  and  Written  Clauses.  —  Seaver  v. 
Thompson,  189  111.  158. 

5.  Seaver  v.  Thompson,  189  111.  158. 

The  rule  that  the  printed  clauses  in  a  lease 
must  give  way  to  written  clauses  does  not  pre- 
vail where  the  various  provisions  of  the  lease, 
although  apparently  inconsistent,  can  be  recon- 
ciled and  all  given  effect.  Allen  v.  Fisher.  66 
N.  J.  L.  261. 

9.  United  States.  —  In  re  Luckenbill,  127 
Fed.  Rep.  984. 

Illinois.  —  Rector  v.   Hartford   Deposit  Co., 
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note  io. 
620. 


Collateral  Agreements.  —  See  note  I . 

Lease  Only  Purporting  to  Show  Contract  of  One  Party.  —  See  note  2. 
Custom.  —  See  note  3. 
Ambiguities.  —  See  note  5- 

Subsequent  Modification.  —  See  note  J. 

3.  Dependent  and   Independent  Agreements   and  Covenants.  —  See 


Necessity  for  Distinction.  —  See  note  I. 
Illustrations  of  Dependency  and  Independency  of  Covenants.  —  See  notes  4.  7- 

621.  VIII.  Construction  of  Lease  with  Regard  to  Commencement  and 
DURATION  OF  TERM  —  Construction  in  Favor  of  Tenant.  —  See  notes  4,  6,  7. 

622.  Parol  Evidence  to  Vary  Written  Lease.  —  See  note  I. 

IX.  Construction  of  Lease  with  Regard  to  What  Passes  to 
Lessee  —  1.  Boundaries.  —  See  note  3. 

2.  What  Passes  by  Use  of  Particular  Words.  —  See  note  10. 


190  III.  380;  Knefel  v.  Daly,  91  111.  App.  321; 
Robbins  v.  Conway,  92  111.  App.  173;  Hartford 
Deposit  Co.  v.  Rector,  92  111.  App.  175,  affirmed 
190  111.  380;  Rector  v.  Hartford  Deposit  Co., 
ij02  111.  App.  554;  Borggard  v.  Gale,  107  111. 
App.  128,  affirmed  205  111.  511. 

Iowa.  —  See  Sioux  City  First  Nat.  Bank  v. 
Flynn,  117  Iowa  493,  holding  that  parol  evi- 
dence is  admissible  to  show  the  elements  enter- 
ing into  rent  reserved. 

Nezv  Jersey.  —  Seitz  Brewing  Co.  v.  Ayres, 
60  N.  J.  Eq.  190;  Kistler  v.  McBride,  65  N.  J. 
L.  553  :  Drischman  v.  McManemin,  68  N.  J. 
L.  337- 

New  York.  —  James  v.  Coe,  (N.  Y.  City  Ct. 
Gen.  T.)  61  N.  Y.  Supp.  1099. 

North  Dakota.  —  Deacon  v.  Mattison,  1 1  N. 
Dak.  190;  Johnson  v.  Kindred  State  Bank,  12 
N.  Dak.  336. 

Pennsylvania.  —  Wright  v.  Milne,  9  Pa.  Dist. 
170. 

Rhode  Island.  —  Watkins  v.  Greene,  22  R.  I.  34. 

Texas.  —  De  Vitt  v.  Kaufman  County,  27 
Tex.  Civ.  App.  332  ;  Greenhill  v.  Hunton,  (Tex. 
Civ.  App.  1902)  69  S.  W.  Rep.  440. 

Vermont.  —  Rickard  v.  Dana,  74  Vt.  74 ; 
Goodsell  v.  Rutland-Canadian  R.  Co.,  75  Vt.  375. 

Canada.  —  Yuill  v.  White,  5  N.  W.  Ter.  275. 

Where  a  written  lease  fails  to  state  the 
length  of  the  term  parol  evidence  is  admissible 
to  show  such  fact.  Brincefield  v.  Allen,  25 
Tex.  Civ.  App.  258. 

Extrinsic  Evidence  Changing  Rent  Reserved 
Inadmissible.  —  Merchants'  State  Bank  v.  Ruet- 
tell,  12  N.  Dak.  519. 

019.  1.  Warranty  as  to  Condition  of  Drains. 
—  De  Lassalle  v.  Guildford,  (1901)  2  K.  B. 
215. 

Agreement  to  Oust  Tenants  of  Adjoining  Prem- 
ises. —  Stearns  v.  Lichtenstein,  49  N.  Y.  App. 
Div.  636,  denying  leave  to  appeal  from  48  N.  Y. 
App.  Div.  498. 

2.  Lease  Only  Purporting  to  Show  Contract  of 
One  Party.  —  Murphy  v.  Farley,  124  Ala.  279. 

3.  Usages  and  Customs.  Whorley  v.  Karper, 
20  Pa.  Super.  Ct.  347.  Compare  Watkins  v. 
Greene,  22  R.  I.  34. 

Where  the  evidence  is  conflicting  as  to  the 
term  of  an  oral  lease,  the  lessor  cannot  show  in 
support  of  his  testimony  his  custom  with  regard 
to  similar  lettings.  Majestic  Hotel  Co.  v.  Bige- 
low,  50  N.  Y.  App.  Div.  444. 


Custom  of  Length  of  Term.  —  Brincefield  v. 
Allen,  25  Tex.  Civ.  App.  258. 

6.  Latent  Ambiguities.  —  Johns  v.  Eichelber- 
ger,  109  111.  App.  35  :  Myers  v.  Sea  Beach  R. 
Co.,  43  N.  Y.  App.  Div.  573,  affirmed  167  N. 
Y.  581. 

7.  Lease  under  Seal  Cannot  Be  Modified  by  Parol 
Agreement.  —  Knefel  v.  Daly,  91  111.  321. 

10.  Rubens  v.  Hill.  213  111.  523,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  619. 

620.  1.  Necessity  for  Distinction  Between 
Dependent  and  Independent  Agreements.  —  Ru- 
bens v.  Hill,  213  III.  533,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  620 ;  Lincoln 
Trust  Co.  v.  Nathan,  175  Mo.  32,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  619. 

4.  Covenant  to  Repair  and  to  Pay  Rent.  — 
Rubens  v.  Hill,  213  111.  533,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  620. 

7.  Covenant  of  Lessor  to  Rebuild  and  of  Lessee 
to  Pay  Rent  Held  Dependent.  —  Lincoln  Trust 
Co.  v.  Nathan,  175  Mo.  32,  quoting  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  619  et  scq..  as 
to  general  rules  for  determining  whether  agree- 
ments are  dependent  or  independent. 

6*21.  4.  Construction  in  Favor  of  Tenant. 
—  See  Rhodes  v.  Purvis,  (Ark.  1905)  85  S. 
W.  Rep.  235 ;  Brown  v.  Fowler,  65  Ohio  St. 
507- 

6.  Provisions  of  Lease  Construed  as  a  Whole.  — 

Spring  v.  Lorimer,  25  Pa.  Super.  Ct.  340. 

7.  Lease  Providing  for  Commencement  After 
Particular  Improvements  Are  Finished. —  Hoff- 
mann v.  Cockrell,  112  Iowa  141. 

6*2*2.  1.  Parol  Evidence  to  Vary  Written 
Lease.  —  Rhodes  v.  Purvis,  (Ark.  1905)  85  S. 
W.  Rep.  235. 

3.  Highway  as  Boundary.  —  Mappin  v.  Lib 
erty,  (1903)  1  Ch.  118,  72  L.  J.  Ch.  63. 

10.  Building.  —  Where  a  building  is  rented 
without  any  language  indicating  that  only  the 
building  itself  is  leased  as  distinguished  from 
the  subjacent  land,  both  the  building  and  the 
land  pass  under  the  lease.  Nashville,  etc., 
R.  Co.  v.  Heikens,  112  Ter.n.  378.  See  also  A. 
H.  Pugh  Printing  Co.  v.  Dexter,  8  Ohio  Dec. 
557- 

Provision  for  Furnishing  Power.  \  provision 
in  the  lease  that  the  lessor  shall  furnish  suffi- 
cient power  to  propel  a  particular  amount  of 
machinery  to  be  operated  by  the  lessee,  relates 
tn  the  quantity  of  power  and  does  not  restrict 
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Demised  by  Street  Number.  —  See  note  II. 
Room  or  Floor.  —  See  notes  4,  6,  7. 

6.  Appurtenances  and  Easements.  —  See  note  14. 
04  I.    See  note  2. 

7.  Exceptions  and  Reservations.  —  See  notes  4,  7,  M. 
X.  Covenant  for  Quiet  Enjoyment  —  2.  Breach  of  Covenant  — 

ION  —  By  Lessor.  —  See  note  3. 
By  Paramount  Title.  —  See  note  4. 

c.  Unasserted  Outstanding  Paramount  Title.  —  See  note  8. 

d.  Tortious  Acts  of  Third  Persons.  —  See  note  9. 


699. 
693. 


625. 

a.  Evict 


its  use  to  the  precise  machinery  specified. 
Chase  v.  Traitel  Marble  Co.,  (Supin.  Ct.  Spec. 
T.)  32  Misc.  (N.  Y.)  376. 

622.  11.  Description  by  Street  Number. — 

Okie  v.  Person,  23  App.  Cas.  (D.  C.)  170. 

Where  there  is  nothing  to  indicate  an  inten- 
tion to  limit  the  possession  to  buildings,  and 
city  premises  are  described  by  street  numbers, 
the  lessee  takes  an  interest  in  the  yard,  garden, 
and  appurtenances,  and  subjacent  land,  and  re- 
tains the  right  to  possession  after  the  build- 
ings have  been  destroyed,  subject  to  the  duty 
to  pay  rent  for  the  balance  of  the  term. 
Snook,  etc.,  Furniture  Co.  v.  Steiner,  117  Ga. 
363- 

623.  4.  Lease  of  Rooms  or  Floor  of  Building. 

—  Rhein  v.  Miller,  (N.  Y.  City  Ct.  Gen.  T.)  31 
Misc.  (N.  Y.)  816. 

Right  of  Lessor  to  Demolish  Upper  Floor  of 
Building,  Lower  Floor  of  Which  Is  Leased. — 

Haskins  v.  George  A.  Fuller  Co.,  (Supm.  Ct. 
Spec.  T.)  36  Misc.  (N.  Y.)  38. 

6.  Outer  Walls. —  See  Fuller  v.  Rose,  110  Mo. 
App.  344 ;  Oehme  v.  Shetland,  99  N.  Y.  App. 

Div.  173. 

7.  In  Fuller  v.  Rose,  110  Mo.  App.  344,  where 
a  room  in  an  office  building  was  leased,  and  it 
was  agreed  in  the  lease  that  the  lessee  was  to 
be  denied  the  use  of  any  of  the  walls  of  the 
building  in  advertising  his  business,  the  lessee 
has  no  right  to  restrain  the  landlord  from 
painting  signs  on  the  walls  of  the  building. 

14.  Easements  and  Appurtenances.  — ■  Snook, 
etc.,  Furniture  Co.  v.  Steiner,  117  Ga.  363; 
Morrison  v.  Chicago,  etc.,  R.  Co.,  117  Iowa 
587;  Cummings  v.  Perry,  177  Mass.  407  (use 
of  freight  elevator  held  not  to  pass)  ;  Kitchen 
Bros.  Hotel  Co.  v.  Philbin,  2  Neb.  (unofficial) 
340,  96  N.  W.  Rep.  487 ;  Finnigan  v.  Biehl, 
(Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.)  73s, 
reversing  (N.  Y.  City  Ct.  Gen.  T.)  61  N.  Y. 
Supp.  1 1 16;  Towsand  v.  Ford,  72  N.  Y.  App. 
Div.  621  (stone  in  old  foundation)  ;  Benedict 
v.  International  Banking  Corp.,  88  N.  Y.  App. 
Div.  488;  Shaft  v.  Carey,  107  Wis.  273;  Ross 
v.  Henderson,  8  British  Columbia  5. 

Light  and  Air.  —  White  v.  Harrow,  86  L.  T. 
N.  S.  4.  50  W.  R.  259 ;  Stevens  v.  Salomon, 
(Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  159 
(lease  of  rooms)  ;  Solomon  v.  Fantozzi,  (Supm. 
Ct.  App.  T.)  43  Misc.  (N.  Y.)  61. 

Right  to  Show  Window  in  Lease  of  a  Portion  of 
a  Store. —  Herpolsheimer  v.  Funke,  (Neb.  1901) 
95  N.  W.  Rep.  688: 

Way  of  Access.  —  Miller  v.  Fitz  Gerald  Dry- 
Goods  Co.,  62  Neb.  270  (lease  of  upper  floor)  ; 
Ward  v.  Hinkleman,  37  Wash.  375. 

Water-closets  Contiguous  to  Rented  Rooms  in 
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Office  Building  as  Appurtenance.  —  Hall  v.  Irvin, 
78  N.  Y.  App.  Div.  107. 

Platted  Streets. — Thousand  Island  Park  Assoc. 
V.  Tucker,  173  N.  Y.  203. 

Regulations  as  to  Office  Building.  —  Landlords 
of  office  buildings  may  make  reasonable  regu- 
lations as  to  use  of  stairways,  etc.,  by  tenants, 
such  as  that  all  bulky  packages  shall  be  re- 
moved by  the  freight  elevator.  Walsh  v.  The 
Bourse,  is  Pa.  Super.  Ct.  219. 

Electric  Light. — Parish  v.  Vance,  no  111.  App. 
50. 

Water. — Where  a  house  is  fitted  with  pipes 
and  fixtures  for  distribution  of  water,  the  ten- 
ant is  not  entitled  as  an  appurtenance  to  re- 
quire that  the  landlord  furnish  the  water.  Shel- 
don v.  Hamilton,  22  R.  I.  230,  84  Am.  St.  Rep. 
839. 

Right  to  Cut  Ice. —  Oliphant  v.  Richman,  67 
N.  J.  Eq.  280. 

624.  2.  Watkins  v.  Greene,  22  R.  I.  34 
(steam  and  forced  air  held  not  to  be  appurte- 
nances). 

4.  Stebbins  v.  Demorest,  (Mich.  1904)  101 
N.  W.  Rep.  528.. 

7.  Ingle  v.  Bottoms,  160  Ind.  80,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  624. 

11.  Reservations.  —  Walker  Ice  Co.  v.  Ameri- 
can Steel,  etc.,  Co.,  185  Mass.  463. 

Reservation  of  Right  to  Sell  Part  of  Lands  for 
Building  Sites  Held  Not  to  Include  Sale  for  Small- 
pox Hospital. —  English  v.  Tvnemouth  Corp..  67 
J.  P.  239. 

625.  3.  Partial  Eviction.  —  Kitchen  Bros. 
Hotel  Co.  v.  Philbin,  2  Neb.  (unofficial)  340, 
96  N.  W.  Rep.  487;  Herpolsheimer  v.  Funke, 
(Neb.  1901)  95  N.  W.  Rep.  688. 

The  consent  of  a  sublessor  to  a  judgment 
enforcing  a  forfeiture  for  subletting  has  been 
held  breach  of  his  covenant  for  quiet  enjoy- 
ment "  without  interruption  by  [him]  or  any 
person  lawfully  claiming  through  him."  Cohen 
v.  Tannar,  (1900)  2  Q.  B.  609. 

4.  Eviction  by  Owner  of  Paramount  Title.  — 
Pabst  Brewing  Co.  v.  Thorley,  127  Fed.  Rep. 
439.  Compare  Jones  v.  Lavington,  (1903)  1 
K.  B.  253  (implied  covenant). 

8.  Unasserted  Paramount  Title.  —  Mason  v. 
Lenderoth,  88  N.  Y.  App.  Div.  38. 

9.  Tortious  Acts  of  Third  Persons.  —  Jaeger  v. 
Mansions  Consol.  Limited,  87  L.  T.  N.  S.  690  ; 
Newell  v.  Magee,  30  Ont.  550;  Talbott  v.  Eng- 
lish, 156  Ind.  299;  Bright  v.  Bell,  113  La. 
1078;  Tucker  v.  Du  Puy,  210  Pa.  St.  461; 
Thomas  v.  Brin,  (Tex.  Civ.  App.  1905)  85  S. 
W.  Rep.  842. 

Wrongful  Eviction  by  Grantee  of  Lessor.  — 
—  Stiger  v.  Monroe,  109  Ga.  457. 
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626.  e.  Acts  of  Lessor  Not  Amounting  to  Eviction.— See  notes  2, 3. 

627.  /.  Failure  to  Deliver  Possession.  —  See  note  3. 

g.  Eviction  Through  Termination  of  Lessor's  Estate  — 

And  in  Iowa.  —  See  note  9. 

628.  i.  Interference  Through  Statutory  Authority.  —  See 
note  1. 

3.  By  and  Against  Whom  Enforceable.  —  See  note  4. 

4.  Damages  —  Eviction.  —  See  note  9. 

629.  See  notes  1,  2,  3. 

Action  for  Tort.  —  See  note  7. 

630.  XI.  Options  to  Terminate  Leases  —  1.  In  General.  —  See  notes 
2,  3- 


626.  2.  Trespasses  Not  Amounting  to  Eviction. 

—  Talbott  v.  English,  156  Ind.  299;  Greenwood 
v.  Wetterau,  (Supm.  Ct.  App.  T.)  84  N.  Y. 
Supp.  287;  Haas  v.  Ketcham,  (Supm.  Ct.  App. 
T.)  87  N.  Y.  Supp.  411  ;  George  A.  Fuller  Co. 
V,  Manhattan  Constr.  Co.,  (Supm.  Ct.  App.  T.) 
44  Misc.  (N.  Y.)  219. 

3.  Tebb  v.  Cave,  (1900)  1  Ch.  642,  69  L.  J. 
Ch.  282  (building  on  adjoining  property  so  as 
to  cause  tenants'  chimneys  to  smoke). 

627.  3.  See  Stiger  v.  Monroe,  109  Ga.  457. 
9.  Foreclosure  of  Prior  Mortgage.  —  Degnario 

v.  Sire,  (Supm.  Ct.  App. T.)  34  Misc.  (N.  Y.)  163. 

62§.  1.  Condemnation  under  Power  of  Emi- 
nent Domain.  —  Pabst  Brewing  Co.  v.  Thorley, 
127  Fed.  Rep.  439. 

4.  Assignee  of  Reversion.  —  Compare  Davis  v. 
Town  Properties  Invest.  Corp.,  (1903)  1  Ch. 
797,  affirming  (1902)  2  Ch.  635. 

9.  Value  of  Term  Lost.  —  Bass  v.  West,  110  Ga. 
698;  Griesheimer  v.  Bothman,  105  111.  App.  585, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  628;  Shoemaker  v.  Crawford,  82  Mo.  App. 
487  ;  Salzgeber  v.  Mickel,  37  Oregon  216  ;  Camp- 
bell v.  Howerton,  (Tex.  Civ.  App.  1905)  87  S. 
W.  Rep.  370 ;  Freeman  v.  Slay,  (Tex.  Civ. 
App.  1905)  88  S.  W.  Rep.  404. 

Rent  Paid  Before  Eviction  Not  Recoverable.  — 
Prochaska  v.  Fox,  (Mich.  1904)  100  N.  W.  Rep. 
746. 

Cropping  Contract.  — ■  Rogers  v.  McGuffey,  96 
Tex.  565  ;  Rogers  v.  McGuffey,  (Tex.  Civ.  App. 
'903)  75  S.  W.  Rep.  817. 

629.  1.  Bass  v.  West,  no  Ga.  698;  Gries- 
heimer v.  Bothman,  105  111.  App.  585,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  629; 
Brinceficld  v.  Allen,  25  Tex.  Civ.  App.  258. 

2.  Kitchen  Bros.  Hotel  Co.  v.  Philbin,  2  Neb. 
(unofficial)  340,  96  N.  VV.  Rep.  487. 

3.  Goldstein  v.  Asen,  (Supm.  Ct.  App.  T.) 
46  Misc.  (N.  Y.)  251. 

7.  Action  of  Tort  —  Connecticut.  —  Dawson  v. 
Marsh,  74  Conn.  498. 

Massachusetts.  —  Harford  v.  Taylor,  181 
Mass.  266. 

Missouri.  —  Gildersleeve  v.  Overstolz,  90  Mo. 
App.  518;  Murphy  v.  Century  Bldg.  Co.,  90  Mo. 
App.  621. 

Nebraska.  —  Karbach  v.  Fogel,  63  Neb.  601. 

Neiv  York. —  Myers  v.  Sea  Beach  R.  Co.,  43 
N.  Y.  App.  Div.  573,  affirmed  167  N.  Y.  581. 

Pennsylvania.  —  Gallagher  v.  Burke,  13  Pa. 
Super.  Ct.  244. 

Texas.  —  Williams  v.  Yoe,  22  Tex.  Civ.  App. 
446. 


Vermont.  —  Sartwell  v.  Sowles,  72  Vt.  270, 
82  Am.  St.  Rep.  943. 

Washington.  —  Wusthoff  v.  Schwartz,  32 
Wash.  337. 

Exemplary  Damages.  —  Waller  v.  Cockfield,  111 
La.  595. 

630.    2.  Option  to  Lessee  to  Terminate  Lease. 

—  Channel  v.  Merrifield,  206  111.  278  ;  Small  v. 
Clark,  97  Me.  304 ;  Henderson  v.  Schuylkill 
Valley  Clay  Mfg.  Co.,  24  Pa.  Super.  Ct.  422; 
Brown  v.  Fowler,  65  Ohio  St.  507. 

In  Reess  v.  Zinn,  103  Fed.  Rep.  97,  a  lease 
authorizing  the  lessee  to  terminate  it  at  will 
was  held  invalid  for  want  of  mutuality. 

3.  Reservation  to  Lessor  of  Option  to  Terminate 

—  Maine.  —  Small  v.  Clark,  97  Me.  304. 
New  York.  —  Woodbridge  Co.  v.  Charles  E. 

Hires  Co.,  163  N.  Y.  563,  affirming  19  N.  Y. 
App.  Div.  128;  Rosenbloom  v.  Chittick.  (Supm. 
Ct.  App.  T.)  34  Misc.  (N.  Y.)  766;  Dierig  v. 
Callahan,  (Supm.  Ct.  App.  T.)  35  Misc.  (N.  Y.) 
30,  reversing  (N.  Y.  City  Ct.  Gen.  T.)  34  Misc. 
(N.  Y.)  218;  Ronginsky  v.  Grantz,  (Supm.  Ct. 
App.  T.)  39  Misc.  (N.  Y.)  347;  Childs  v. 
Skillin,  (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 
825;  Foley  v.  Constantino,  (Supm.  Ct.  App.  T.) 
43  Misc.  (N.  Y.)  91  ;  Schwoerer  v.  Connolly, 
(Supm.  Ct.  App.  T.)  44  Misc.  (N.  Y.)  222. 

Pennsylvania.  —  Matthews  v.  Rising,  31 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  163. 

Canada.  —  Langlois  v.  Dubray,  17  Quebec 
Super.  Ct.  328;  Reg.  v.  Poiricr,  30  Can.  Sup. 
Ct.  36  ;  Lumbers  v.  Gold  Medal  Furniture  Mfg. 
Co.,  30  Can.  Sup.  Ct.  55. 

Termination  in  Event  of  Sale  by  Lessor.  — 
Davis  v.  Schweikert,  130  Cal.  143:  Hickox  v. 
Seegner,  123  Wis.  128. 

Leased  Premises  Taken  under  Power  of  Eminent 
Domain.  —  Goodyear  Shoe  Machinery  Co.  v. 
Boston  Terminal  Co.,  176  Mass.  115. 

Effect  on  Sublessee.  —  Where  the  lease  con- 
tained a  provision  for  its  cancellation  on  cer- 
tain contingencies,  all  rights  of  sublessees  are 
terminated  on  such  cancellation.  Bruder  v. 
Geisler,  (Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.) 
37°;  Bove  v.  Coppola,  (Supm.  Ct.  App.  T.I  45 
Misc.  (N.  Y.)  636. 

Lease  Within  Statute  of  Frauds.  -  -Where  a 
lessee  enters  into  possession  under  a  lease 
invalid  under  the  statute  of  frauds,  he  does 
not  hold  subject  to  a  provision  in  the  lease 
conferring  upon  the  lessor  an  option  to  termi- 
nate the  lease  in  a  specified  manner,  but  the 
lease  can  only  be  terminated  by  a  notice  to 
quit  required  by  the  statute  for  the  termina- 
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<»30.    2.  By  Whom  Privilege  of  Termination  May  Be  Enforced.  —  See  note  5. 

3.  Conditions  to  Exercise  of  Option.  —  See  note  7. 
<»3  I .    See  note  3. 

XII.  Privilege  to  Lessee  of  Purchase  —  1.  In  General.  —  See 

notes  7,  8,  9. 

63£.    See  notes  1,  3. 

Certainty.  —  See  note  4. 

2.  Operation  of  Option.  —  See  notes  5,  6. 

3.  Exercise  of  Option  —  a.  IN  GENERAL  —  To  Be  Exercised  in  Entirety.  — 

See  note  6a. 

b.  By  and  Against  Whom  Enforceable  —  Against  whom  Enforced. 
—  See  note  9. 

By  Whom  Enforced.  —  See  note  IO. 

633.   c.  Conditions  to  Exercise  of  Option  —  (1)  In  General. — 

See  note  3. 


tion  of  tenancies  at  will.  Goodwin  v.  Clover, 
91   Minn.  438. 

Unreasonable  Delay  on  Part  of  Lessee  in  Vacat- 
ing. —  Browning  ■>".  Garvin,  48  N.  Y.  App.  Div. 
140. 

6:10.    5.  Assignee  of  Leasehold. —  Hadley  v. 

Bernero.  97  Mo.  App.  314. 

7.  Compliance  with  Conditions  of  Privilege. — 
Small  v.  Clark,  97  Me.  304  ;  Bunch  v.  Williams, 
(Ark.  1905)  88  S.  W.  Rep.  588. 

631.  3.  Notice  by  Mail  Is  Sufficient  — 
Bloom  v.  Wanner,  (Ky.  1904)  77  S.  W.  Rep. 
93°- 

7.  Provision  for  Credit  of  Rent  Towards  Pur- 
chase Price. — -Freeman  v.  Stewart,  36  N.  Bruns. 

465- 

Statutory  Provisions  for  Redemption  of  Ground 
Rents.  —  In  Maryland,  the  statute  provides  that 
in  case  of  leases  for  longer  periods  than  fifteen 
years,  the  lessee  may  redeem  the  lease  upon 
the  payment  of  a  certain  amount  based  on  the 
rent  reserved,  and  this  applies  to  leases  both 
of  improved  and  unimproved  land.  Swan  v. 
Kemp,  97  Md.  686. 

8.  Alternate  Stipulations.  —  De  Vitt  v.  Kauf- 
man County,  27  Tex.  Civ.  App.  332. 

9.  Option  to  Purchase.  —  Butler  v.  Threlkeld,  1 1 7 
Iowa  116;  Tilton  v.  Sterling  Coal,  etc.,  Co.,  28 
Utah  173,  107  Am.  St.  Rep.  598;  Yuill  v. 
White,  s  N.  W.  Ter.  275  ;  Wellmaker  v.  Wheat- 
ley,  123  Ga.  201  ;  Rankin  v.  Rankin,  216  111. 
132. 

A  provision  in  a  lease  giving  the  lessee  the 
option  to  purchase  after  the  expiration  of 
fifteen  years  and  within  the  term  is  not  invalid 
as  a  suspension  of  the  power  of  alienation 
(Cal.  Civ.  Code,  5  716I,  nor  docs  such  a  pro- 
vision create  a  contingent  remainder  on  a  term 
of  years  within  the  prohibition  of  section  776. 
Blakeman  v.  Miller,  136  Cal.  138,  89  Am.  St. 
Rep.  120. 

1.   King  v.  Raab,  123  Iowa  632;  Mc- 
Cormick  v.  Stephany,  61  N.  J.  Eq.  208. 

Damages  Recoverable  for  Breach  by  Lessor.  — 
Thuemler  v.  Brown,  18  Pa.  Super.  Ct.  117. 

3.  Consideration.  —  Walker  v.  Edmundson,  in 
Ga.  454 ;  Tilton  v.  Sterling  Coal,  etc.,  Co.,  28 
Utah  173,  107  Am.  St.  Rep.  598;  Frank  v. 
Stratford-Handcock,  (Wyo.  1904)  77  Pac.  Rep. 
134;  Yuill  v.  White,  5  N.  W.  Ter.  275. 

4.  Contract  Held  Sufficiently  Certain. —  Walker 
V    Fdmundson,   mi    Ga.   454;   McCormick  v. 


Stephany,  61  N.  J.  Eq.  208;  Heyward  v.  Will- 
marth,  87  N.  Y.  App.  Div.  125,  affirming  (Supm. 
Ct.  Spec.  T  )  78  N.  Y.  Supp.  347. 

Failure  to  Fix  Purchase  Price.  — ■  An  option 
given  the  lessee  to  purchase  "  at  a  price  not  to 
exceed  three  thousand  dollars  "  is  not  invalid 
for  uncertainty  as  for  a  failure  to  fix  the  pur- 
chase price,  as  the  right  to  purchase  at  the  full 
sum  of  three  thousand  dollars  is  absolute.  Hey- 
ward v.  Willmarth,  87  N.  Y.  App.  Div.  125. 

An  option  to  purchase  "  at  a  fair  valuation  by 
appraisement,"  is  sufficiently  certain,  and  the 
specific  performance  thereof  may  be  enforced. 
Lester  Agricultural  Chemical  Works  v.  Selby, 
(N.  J.  1904)  59  Atl.  Rep.  247. 

5.  Relation  of  Parties  Prior  to  Exercise  of 
Option.  —  See  Tilton  v.  Sterling  Coal,  etc.,  Co., 
28  Utah  173,  107  Am.  St.  Rep.  598. 

Liability  for  Rent.  — A  tenant  is  liable  for  all 
rent  that  accrues  prior  to  the  exercise  of  the 
option  to  purchase  though  such  rent  is  payable 
for  a  period  in  advance  and  the  conveyance  in 
pursuance  of  the  exercise  of  the  option  was 
made  before  the  expiration  of  the  period  to  be 
covered  by  such  advance  rent.  Granger  v. 
Riggs,  118  Ga.  164. 

Eviction  by  Summary  Proceedings.  —  Colored 
Homestead,  etc.,  Assoc.  v.  Harvey,  (Ky.  1901) 
64  S.  W.  Rep.  676. 

6.  Relation  After  Exercise  of  Option.— Walker  v. 
Edmundson,  in  Ga.  454. 

Liability  for  Rent  After  Election  to  Purchase.  — 
Hill  v.  Allen,  185  Mass.  25. 

6a.  Exercise  of  Option  Must  Be  in  Terms  of  the 
Option ;  attaching  additional  conditions  is  not 
a  valid  exercise  of  the  option.  Tilton  v.  Ster- 
ling, etc.,  Co.,  28  Utah  173,  107  Am.  St.  Rep. 
598. 

9.  Assignee  of  Reversion.  —  Yuill  v.  White, 
5  N.  W.  Ter.  275. 

10.  Assignee  of  Leasehold, — Blakeman  v.  Miller, 
136  Cal.  138,  89  Am.  St.  Rep.  120;  Sowles  v. 
Butler,  71  Vt.  271. 

A  lease  providing  that  the  lessee  "  but  no 
other  person  *  *  *  shall  *  *  *  have' 
the  option  of  purchasing  the  land,"  does  not  run 
with  the  land  so  as  to  enable  an  assignee  of  the 
lease  to  enforce  the  option.  Myers  v.  Stone. 
(Iowa  1905)  102  N.  W.  Rep.  507. 

6513.  3.  Conditions  Precedent  to  Exercise  of 
Option.  —  Frank  v.  Stratford-Handcock,  (Wyo, 
1904)  77  Pac.  Rep.  134, 
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633.  (2)  Time  Within  Which  Option  Must  Be  Exercised.  —  See 
note  6. 

In  Computing  the  Time.  —  See  note  1 1 . 

634.  (3)  Forfeiture  of  Term.  —  See  note  1 . 

XIII.  Restrictions  upon  Use  of  Demised  Premises  —  1.  In  Ab- 
sence of  Express  Restrictions.  —  See  notes  4,  5. 

635.  2.  Express  Restrictions  upon  Use  —  a.  Power  to  Restrict  Use.  - 
See  notes  I,  2. 

b.  Construction  of  Restrictive  Clauses  — (i)  General  Re 
strict ivc  Clauses  —  Shop  or  Retail  Shop.  —  See  note  12. 
Dwelling  Home.  —  See  notes  1 3,  1 4. 

636.  "  Offensive  "  Trade,  Business,  or  Act,  Etc.  —  See  note  4. 
(2)  Particular  Restrictive  Clauses.  —  See  note  9. 

637.  c.  Enforcement  of  Restrictions—  (i)  By  and  Against  Whom 

Enforceable  —  By  Whom  Enforced.  —  See  note  8. 

Against  Whom  Enforced.  —  See  note  IO. 

(2)  Remedy  for  Enforcement.  —  See  notes  13,  16. 

638.  XIV.  Cultivation  of  Land  —  1.  In  Absence  of  Express  Agreement. — 

See  note  3. 

Manure.  —  See  notes  6,  7. 

639.  2.  Express  Stipulations  Relating  to  Cultivation.  —  See  notes  1 ,  6. 


633.  6.  Time  of  Exercising  Option.  —  Til- 
ton  v.  Sterling  Coal,  etc.,  Co.,  28  Utah  173,  107 
Am.  St.  Rep.  598. 

11.  Tilton  v.  Sterling  Coal,  etc.,  Co.,  28  Utah 
173,  107  Am.  St.  Rep.  598. 

634.  1.  Effect  of  Forfeiture  of  Term. —  See 
Mathews  Slate  Co.  v.  New  Empire  Slate  Co., 
122  Fed.  Rep.  972. 

4.  Use  of  Premises  Not  Restricted.  —  Prcsby  v. 
Benjamin,  169  N.  Y.  377. 
6.  Smith  v.  Chappell,  25  Pa.  Super.  Ct.  81. 

635.  1.  Restrictions  upon  Use  of  Premises.  — 
Independent  Steam  Fire  Engine  Co.  v.  Richland 
Lodge,  70  S.  Car.  572. 

A  covenant  that  the  leased  premises  shall  be 
used  for  no  other  purpose  than  for  a  saloon  is 
not  broken  by  the  lessee  failing  to  use  them  for 
a  saloon,  provided  no  other  business  is  carried 
on  therein.  McCormick  v.  Stephany,  57  N.  J. 
Eq.  257. 

Blacksmith  Shop.  —  A  prohibition  against  the 
use  of  the  premises  as  a  blacksmith  shop  pro- 
hibits their  use  for  the  trade  of  a  farrier. 
Heidorn  V.  Wright,  6  Ohio  Dec.  315,  4  Ohio  N. 
P.  235. 

Publican. —  A  covenant  against  carrying  on  the 
business  or  trade  of  a  publican  does  not  pro- 
hibit trading  as  a  licensed  spirit  grocer.  In  re 
Cullen,  (1904)  1  Ir.  R.  206. 

2.  Weil  v.  Abrahams,  53  N.  Y.  App.  Div.  313. 

A  provision  in  the  lease,  "  It  is  understood 
that  the  building  is  leased  to  the  lessee  for  the 
purpose  of  conducting  a  first-class  saloon,"  does 
not  restrict  the  lessee's  use  of  the  premises  to 
such  purpose  alone.  San  Antonio  Brewing 
Assoc.  v.  Brents,  (Tex.  Civ.  App.  1905)  88  S. 
W.  Rep.  368. 

12.  See  Weil  v.  Abrahams,  53  N.  Y.  App. 
Div.  313. 

13.  Private  Dwelling.  —  Presby  v.  Benjamin, 
169  N.  Y.  377. 

14.  "  Private   Dwelling  or   Residence   Only " 

restricts  letting  of  rooms  to  lodgers.  I.inwood 
Park  ("o,  v,  Van  Pusen,  6j  Ohio  St,  183. 


636.  4.  Fish-Frying  Business  Held  an  Offen- 
sive Trade.  —  Devonshire  v.  Brookshaw,  81  L.  T. 
N.  S.  83. 

9.  A  lessee's  refusal  to  pay  a  gate  fee.  during 
meetings  conducted  by  lessor,  for  admission  to 
the  grounds  of  the  lessor  on  which  the  buildings 
of  the  lessees  are  situated,  the  same  as  charged 
to  all  other  persons,  is  a  breach  of  the  covenant 
that  the  lessees  "  during  all  meetings  would 
be  subject  to  the  rules  and  regulations  of  said 
meeting."  Linwood  Park  Co.  i'.  Van  Dusen,  63 
Ohio  St.  183. 

637.  8.  Assignee  of  Reversion.  —  Manches- 
ter Biewery  Co.  v.  Coombs,  82  L.  T.  N.  S. 
347- 

10.  Assignee  of  Leasehold.  —  American  Straw- 
board  Co.  v.  Haldeman  Paper  Co.,  83  Fed.  Rep. 
619,  54  U.  S.  App.  416;  Heidorn  v.  Wright.  6 
Ohio  Dec.  315,  4  Ohio  N.  P.  235;  Granite  Bldg. 
Corp.  r.  Greene,  25  R.  I.  .586. 

13.  Change  in  Character  of  Neighborhood  Not 
Ground  for  Denying  Injunction.  —  Craig  v.  Greer, 
(1800)  1  Ir.  R.  258. 

16.  Breach  by  Sublessee  Held  to  Render  Lessee 
Liable.  —  Mum  ford  v.  Walker,  85  L.  T.  N.  S. 
518.  71  L.  J.  K.  B.  10. 

What  Acts  of  Sublessee  Constitute  Breach  of 
Covenant. —  Wilson  v.  Twamley,  88  L.  T.  N.  S. 
803.  affirmed  (1904)  2  K.  B.  99. 

638.  3.  Implied  Obligation  to  Cultivate  in 
Accordance  with  Good  Husbandry.  —  Dunsford  v. 
Webster,  14  Manitoba  529;  Aye  v.  Philadelphia 
Co.,  103  Pa.  St.  451,  74  Am.  St.  Rep.  696. 

6.  Manure. —  Roberts  V.  Jones,  71  S.  Car. 
404. 

7.  Nason  v.  Tobcy,  182  Mass.  314,  94  Am. 
St.  Rep.  650,  holding  that  where  such  manure 
is  mixed  with  other  which  the  tenant  is  not 
entitled  to  remove,  he  is  entitled  to  a  propor- 
tionate amount. 

639.  1.  Measure  of  Damages  for  Breach  of 
Covenant  to  Cultivate  in  Workmanlike  Manner.  — 
Cullev  v.  Taylor,  62  Neb.  651. 

6.  Snctzjnger  y,  [.ejtch,  32  Opf,  440. 
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1.  Tenant's  Right 

—  a.  In  Absence 


o:ii>.    XV.  Improvements  upon  Leasehold  Premises  — 

of  Removal  as  Regards  Fixtures.  —  Sec  note  13. 

2.  Right  of  Lessee  to  Compensation  for  Improvements  • 

of  Agreement.  — See  note  14. 

O  I  I .     Equitable  Right  to  Compensation.  —  See  note  2. 

b.  Agreement  by  Lessor  to  Pay  for  Improvements  —  (i)  In 
General.  —  See  note  5. 

O  Alternate  Stipulations  for  Compensation.  —  See  notes  5,  6. 

(2)  Improvements  Included  in  Agreement  for  Compensation.  —  See 

note  12. 

6  III.    See  note  1. 

(3)  Loss  and  Waiver  of  Right  to  Compensation  —  Effect  of  Renewal  or 

Execution  of  New  Lease.  —  See  note  6. 

Forfeiture  of  Term.  —  See  note  7. 
044.    Performance  by  Lessee  of  Conditions  Precedent.  —  See  note  I. 
Relief  in  Equity.  —  See  note  3. 


639.  13.  See  the  title  Fixtures,  639.  1  ct 
seq.    See  also  the  following  cases: 

United  Slates.  —  Little  Falls  Water  Power 
Co.  v.  Hausdorf,  127  Fed.  Rep.  442. 

California.  —  Goodwin  v.  Perkins,  i34Cal.s64. 

Iowa.  —  Daly  v.  Simonson,  126  Iowa  716. 

Missouri.  —  St.  Louis  v.  Nelson,  108  Mo. 
App.  210. 

Nebraska.  —  Smith  v.  Boyle,  66  Neb.  823. 

New  York.  —  Hayes  v.  Schultz,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  137;  Miller  v.  Hen- 
nessy,  (Supm.  Ct.  Tr.  T.)  47  Misc.  (N.  Y.)  403. 

Pennsylvania.  —  Farmakis  v.  Boyle,  8  Pa. 
Dist.  696  (street  awning)  :  Linden  Oil  Co.  v, 
Jennings,  207  Pa.  St.  524. 

Texas  —  Miller  v.  Gray,  29  Tex.  Civ. 
App.  183;  Walker  v.  Patterson,  33  Tex.  Civ. 
App.  650. 

Vermont.  —  Allen  v.  Gates,  73  Vt.  222. 

14.  No  Implied  Right  to  Compensation  for  Im- 
provements.—  Marshall  v.  Harber,  (Iowa  1902) 
91  N.  W.  Rep.  774;  Bodwell  Water  Power  Co. 
v.  Old  Town  Electric  Co.,  96  Me.  117;  Guay 
v.  Kehoc,  70  N.  H.  151  ;  Hart  v.  Hart,  117  Wis. 
639- 

Where  a  lease,  invalid  under  the  statute  of 
frauds,  provides  for  the  erection  of  a  building 
on  the  premises  by  the  lessee  and  payment 
therefor  by  retaining  rent,  the  lessee,  in  case 
of  a  voluntary  abandonment  of  the  premises  by 
him,  cannot  recover  the  value  of  the  build- 
ing erected ;  but  he  may,  in  an  action  by  the 
landlord  for  use  and  occupation,  set  off  the 
value  of  the  building  against  such  claim.  For-  . 
bus  v.  Watkins,  (Tenn.  Ch.  1901)  62  S.  W.  Rep. 
36. 

Improvements  by  Tenant  at  Will.  —  Guthrie  v. 
Guthrie,  (Ky.  1904)  78  S.  W.  Rep.  474. 
Oil.    2.  Equitable  Right  to  Compensation. — 

Walter  v.  Transue,  17  Pa.  Super.  Ct.  94. 

5.  Agreements  by  Lessor  to  Pay  for  Improve- 
ments. —  Palmer  v.  Meriden  Britannia  Co.,  188 
111.  508,  affirming  88  111.  App.  485  ;  Smyth  v. 
Stoddard.  203  Til.  424,  96  Am.  St.  Rep.  314; 
Chamberlain  v.  Monkhouse,  67  Kan.  836 ; 
Schoellkopf  v.  Coatsworth,  55  N.  Y.  App.  Div. 
331,  affirmed  166  N.  Y.  77;  Wright  v:  Milne, 
9  Pa.  Dist.  170;  Farley  v.  Sanson,  7  Ont.  L. 
Rep.  639. 

Exercise  of  Election  to  Remove  Buildings  or  to 


Require  Payment  by  Lessor.  —  Allen  v.  Gates,  73 

Vt.  222. 

Agreement  for  Compensation  Conditional  on 
Nonrenewal  of  Lease  for  rent  to  be  agreed  upon 
by  the  parties  entitles  a  lessee  to  compensation 
though  he  does  not  desire  to  renew.  Carpenter 
v.  Pocasset  Mfg.  Co.,  180  Mass.  130. 

642.  5.  Alternative  Stipulations.  —  Powell 
v.  Pierce,  103  Va.  526;  Ward  v.  Toronto,  29 
Ont.  729,  affirmed  26  Ont.  App.  225  ;  Ward  v. 
Hall,  34  N.  Bruns.  600.  See  also  Carpenter  v. 
Pocasset  Mfg.  Co.,  180  Mars.  130. 

Where  a  lease  required  the  lessor  to  renew 
or  pay  for  the  improvements,  the  lessor  cannot 
be  required  to  pay  for  improvements  erected 
by  the  lessee  after  a  renewal.  King  v.  Wilson, 
98  Va.  259. 

Lessor  to  Pay  for  Improvements  unless  Lease  Is 
"Continued"  —  Holding  Over  by  Lessee. —  Paiker 
v.  Page,  41  Oregon  579. 

6.  See  Farley  v.  Sanson,  5  Ont.  L.  Rep.  105. 

12.  Smyth  v.  Stoddard,  203  111.  424,  96  Am. 
St.  Rep.  314. 

A  provision  in  a  lease  that  the  tenant  should 
be  "  credited  on  the  rent  with  all  improvements 
and  repairs  "  should  be  construed  to  refer  to 
permanent  improvements  and  repairs  and  not 
to  those  which  the  tenant  would  be  bound  by 
law  to  make.  Windon  v.  Stewart,  48  W.  Va. 
488. 

643.  1.  "Good  and  Fitting  Buildings,  Suit- 
able to  Location."  —  In  re  Building  Lease,  5 
Ohio  Dec.  556,  7  Ohio  N.  P.  666. 

6.  Renewals. — Schoellkopf  v.  Coatsworth,  166 

N.  Y.  77. 

7.  Forfeiture  of  Term.  —  See  Knight  v.  Or- 
chard, 92  Mo.  App.  466 ;  Lent  v.  Curtis,  24 
Ohio  Cir.  Ct.  592. 

644.  1.  Where  a  lease  provided  for  com- 
pensation by  the  landlord  to  the  tenant  for 
improvements  erected  by  him,  if  the  lessee 
delivered  possession  to  the  landlord  at  the 
termination  of  the  lease,  the  tenant  is  en- 
titled to  such  compensation  upon  delivery  of  the 
possession  to  the  grantee  of  the  lessor.  Smyth 
v.  Stoddard,  203  III.  424,  96  Am.  St.  Rep.  314. 

Waiver  of  Breach  of  Covenant.  —  Carpenter  v. 
Pocasset  Mfg.  Co.,  180  Mass.  130. 

3.  Palmer  v.  Meriden  Britannia  Co.,  188  111. 
508. 
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644.  (4)  Against  Whom  Agreement  for  Compensation  May  Be  Enforced. 
—  See  notes  4,  6. 

Death  of  Lessor.  —  See  note  8. 

645.  (5)  By  Whom  Agreement  for  Competisation  May  Be  Enforced.  — 
See  note  3. 

(6)  Enforcement  of  Claim  for  Compensation  —  (a)  In  General.  —  See 

note  7. 

646.  (c)  Right  of  Lessee  to  Retain  Possession  until  Paid  for  Improvements.  —  See 

notes  I,  2,  3,  5. 

Liability  for  Rent  While  Retaining  Possession.  —  See  note  8. 

(d)  Estimating  Value  of  Improvements  —  aa.  Valuation  by  Appraisers.  —  See 

note  13. 

647.  Interest.  —  See  note  4. 

hi.  Valuation  by  Jury  or  Court.  —  See  notes  8,  9. 

c  Statutory  Provisions  for  Compensation  to  Tenants.  — 
See  note  10. 

648.  See  note  3. 

d.  Claim  for  Betterments  Against  Paramount  Owner. — 

See  note  4. 

3.  Agreements  by  Lessor  to  Make  Improvements.  —  See  note  6. 

649.  See  notes  1,  2,  3. 

4.  Agreements  by  Lessee  to  Make  Improvements.  —  See  note  6. 
Remedy  for  Breach  of  Agreement  by  Lessee.  —  See  note  "] . 


644.  4.  Assignee  of  Reversion  —  Assignees  Not 
Named.  — Matter  of  Henshaw,  (Surrogate  Ct.) 
37  Misc.  (N.  Y.)  536 ;  Ovington  Bros.  Co.  v. 
Henshaw,  (Supm.  Ct.  Spec.  T.)  47  Misc.  (N. 
Y.)  167,  distinguishing  Schoellkopf  v.  Coats- 
worth,  166  N.  Y.  77;  Cicalla  v.  Miller,  105 
Tenn.  255.  See  also  Bell  v.  Bitner,  33  Ind. 
App.  6.  See,  however,  Northern  Pac.  R.  Co.  v. 
McClure,  9  N.  Dak.  73. 

6.  Assignees   Named.  —  Schoellkopf  v.  Coats- 
worth,  166  N.  Y.  77. 

8.  Transfer  of  Reversion.  — ■  The  lessor  cannot, 
by  the  transfer  of  the  reversion,  release  him- 
self from  liability  on  his  covenant  to  pay  for 
improvements  erected  by  the  lessee.  Carpen- 
ter v.  Pocasset  Mfg.  Co.,  180  Mass.  130. 

645.  3.  Assignee  of  Leasehold. —  Schoellkopf 
v.  Coatsworth,  166  N.  Y.  77. 

7.  Action  at  Law.  —  Hollidge  v.  Moriarty,  17 
App.  Cas.  (D.  C.)  520. 

646.  1.  No  Right  to  Possession  until  Compen- 
sation Is  Made.  —  Van  Beuren  v.  Wotherspoon, 
164  N.  Y.  368;  Lent  v.  Curtis,  24  Ohio  Cir.  Ct. 
592:  Carmack  v.  Drum,  27  Wash.  382  (sum- 
mary proceedings).  See,  however,  Knight  v. 
Orchard,  92  Mo.  App.  466. 

Tender  of  Value  of  Improvements.  —  Fraer  v. 
Washington,  (C.  C.  A.)  125  Fed.  Rep.  280. 

2.  Bodwell  Water  Power  Co.  v.  Oldtown 
Electric  Co.,  96  Me.  117,  distinguishing  Frank- 
lin Land,  etc.,  Co.  v.  Card,  84  Me.  528. 

3.  Stipulation  for  Retention  of  Possession  by 
Lessee.  — ■  Moshassuck  Encampment  No.  2  v. 
Arnold.  25  R.  I.  65. 

6.  Van  Beuren  v.  Wotherspoon,  74  N.  Y.  App. 
Div.  123;  Conger  v.  Enslcr,  85  N.  Y.  App.  Div. 
564- 

8.  Van  Beuren  v.  Wotherspoon,  74  N.  Y.  App. 
Div.  123;  Conger  v.  Ensler,  85  N.  Y.  App.  Div. 
564. 

10.  Appraiser's  Prerequisite  to  Action.  —  Bales 
v.  Gilbert,  84  Mo.  App.  675. 

3  Supp.  E.  of  L. — 64  1009 


647.  4.  Interest  Allowed  under  Agreement 
During  Time  of  Appraisement.  —  Toronto  Gen. 
Trusts  Corp.  v.  White,  5  Ont.  L.  Rep.  21. 

8.  Basis  of  Valuation.  —  Ladd  v.  Hawkes,  41 
Oregon  247. 

9.  In  re  Building  Lease,  5  Ohio  Dec.  556,  7 
Ohio  N,  P.  666. 

10.  Agricultural  Holdings  Act.  —  In  re  Pearson, 
(1899)  2  Q.  B.  618;  Mears  v.  Callender,  (1901) 
2  Ch.  388,  70  L.  J.  Ch.  621. 

64  §.  3.  TIarket  Gardeners'  Compensation  Act 
Not  Retrospective.  —  Smith  v.  Callander,  (1901) 
A.  C.  297,  70  L.  J.  P.  C.  S3- 

4.  Casteel  v.  McNeely,  4  Indian  Ter.  1  (im- 
provements on  Indian  lands). 

6.  Counterclaim  in  Action  for  Rent. — ■  Douglas 
v.  Chesebrough  Bldg.  Co.,  56  N.  Y.  App.  Div. 
4°.3- 

No  Implied  Obligation  on  Lessor  to  Make  Im- 
provements. — ■  Torreson  v.  Walla,  1 1  N.  Dak. 
481. 

Specific  Performance  of  Agreement  to  Make 
Improvements.  —  Re  Murray,  4  Ont.  L.  Ren.  418. 

Measure  of  Damages. — -Oliver  v.  Bredl,  25  Pa. 
Super.  Ct.  653  ;  Gorman  v.  Miller,  27  Pa.  Super. 
Ct.  62 ;  Berry  v.  Burnett,  23  Tex.  Civ.  App. 
558;  Deuster  v.  Mittag,  105  Wis.  459. 

Effect  of  Paying  Rent  —  Waiver  of  Breach.  — 
Oliver  v.  Bredl,  25  Pa.  Super.  Ct.  653.  See 
also  Gorman  v.  Miller,  27  Pa.  Super.  Ct.  62. 

640.  1.  See  McCready  v.  Lindcnborn,  165 
N.  Y.  630,  affirming  37  N.  Y.  App.  Div.  425. 

2.  Deuster  v.  Mittag,  103  Wis.  459. 

3.  See  Willoughby  v.  Atkinson  Furnishing 
Co.,  93  Me.  185. 

6.  Time  for  Erection  of  Improvements.  — 
Mortimer  v.  Hannah,  82  Miss.  645. 

7.  Waiver  of  Claim  for  Damages.  —  Jones  v. 
Daly,  73  N.  Y.  App.  Div.  220,  affirmed  175  N. 
Y.  520. 

Improvements  by  Lessor  at  Cost  r,t  Lessee.  — 

Barnhart  v.  Boyce,  102  111.  App.  172. 
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650.    XVI.  Liability  for  and  Agreements  Relating  to  Taxes  —  1.  In 

General.  —  See  notes  I,  3,  4. 

Water  Rates.  —  See  note  6. 

65  1 .    See  note  I. 

2.  Covenant  by  Lessee  to  Pay  Taxes,  etc.  —  a.  In  General. — See 

note  4. 

652.  See  note  1. 

b.  What  Taxes,  Charges,  and  Assessments  Included  in 
Co\  L'NANT  —  (1)  As  A ffected  by  Time  of  Levy  or  Assessment.  —  See  notes  5,  6. 

(2)  As  Affected  by  Character  of  Tax,  Charge,  or  Assessment.  —  See 

note  7. 

653.  See  note  3. 
0.54.    See  note  2. 

3.  Breach  of  Covenant  —  b.  Remedy  for  Breach.  —  See  notes 

11,  12. 

655.  4.  By  and  Against  Whom  Covenant  Enforceable.  —  See  notes  3,  5. 
XVII.  Covenant  by  Lessee  to  Insure — 1.  In  General.  —  See  notes 

7,  8.  9- 

656.  2.  Remedy  for  Enforcement  —  Action  for  Damages.  —  See  note  6. 
3.  By  and  Against  Whom  Enforceable.  —  See  note  8. 


650.  1.  Tenant  Not  Bound  to  Pay  Taxes. — 

Brown  v.  Atlanta  Nat.  Bldg.,  etc.,  Assoc.,  (Fla. 
1903)  35  So.  Rep.  403;  Clinton  v.  Shugart,  126 
Iowa  179;  Sherman  v.  Spalding,  126  Mich. 
561  ;  Crosby  v.  Bonnowsky,  29  Tex.  Civ.  App. 
455;  Hart  V.  Hart,  117  Wis.  639.  See,  how- 
ever, Canadian  Pac.  R.  Co.  v.  Toronto,  4  Ont. 
L.  Rep.  134. 

3.  Taxes  Collected  from  Tenant.  —  Woodruff  v. 
Oswego  Staich  Factory,  70  N.  Y.  App.  Div.  481, 
a/firmed  177  N.  Y.  23;  Hart  v.  Hart,  117  Wis. 
639. 

4.  Hart  v.  Hart,  117  Wis.  639. 

6.  Meter  Charges. —  Sheldon  v.  Hamilton,  22 
R.  1.  230,  84  Am.  St.  Rep.  839,  approving 
Leighton  v.  Ricker,  173  Mass.  564. 

651.  1.   See  Hobson  v.  Silva,  137  Cal.  xix, 
70  Pac.  Rep.  619. 

4.  Lease  of  Portion  of  House.  —  Stimson  v. 
Crosby,  180  Mass.  296. 

Covenant  to  Pay  Water  Rates.  —  Bristol  v. 
Hammacher,  (Supm.  Ct.  App.  T.)  30  Misc.  (N. 
Y.)  426. 

652.  1.  Tithe  —  Rent  —  Charge.  —  Ludlow 

v.  Pike,  (1904)  1  K.  B.  531. 

5.  Taxes  Not  in  Default  until  After  Term.  — 

Ogden  v.  Getty,  100  N.  Y.  App.  Div.  430. 

6.  See   Lumby  v.  Faupel,  88  L.  T.  N.  S. 

562. 

7.  Construction  of  Agreement  with  Regard  to 

Character  of  Tax  —  Farlow  v.  Stevenson,  (1900) 
1  Ch.  128;  Shephard  v.  Barber,  67  J.  P.  238; 
Valpy  v.  St.  Leonard's  Wharf  Co.,  67  J.  P.  402 ; 
Moore  v.  Todd,  68  J.  P.  43  ;  Scott  v.  Brown, 
68  J.  P.  181  ;  Lumby  v.  Faupel,  68  J.  P.  265  ; 
Foulger  v.  Arding,  (1902)  1  K.  B.  700,  reversing 
O901)  2  K.  B.  151,  70  L.  J.  K.  B.  580; 
Surtees  v.  Woodhouse,  (1903)  1  K.  B.  396; 
Stockdale  v.  Ascherberg,  (1903)  1  K.  B.  873; 
In  re  Warriner,  (1903)  2  Ch.  367;  Harris  v. 
Hickman,  (1904)  1  K.  B.  13,  73  L.  J.  K.  B.  31  ; 
Stockdale  v.  Ascherberg,  (1904)  1  K.  B.  447, 
73  L.  J.  K.  B.  206 :  Goldstein  v.  Hollingsworth, 
(1904)  2  K.  B.  578,  73  L.  J.  K.  B.  826;  Morris 
v.  Beal,  (1904)  2  K.  B.  585,  73  L.  J.  K.  B.  830  ; 
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Weld  v.  Gayton-le-Moors  Urban  Dist.  Council, 
86  L.  T.  N.  S.  584 ;  George  v.  Coates,  88  L.  T. 
N.  S.  48  ;  Security  Trust  Co.  v.  Liberty  Bldg. 
Co.,  96  N.  Y.  App.  Div.  436 ;  Woodruff  v. 
Oswego  Starch  Factory,  70  N.  Y.  App.  Div.  481, 
affirmed  177  N.  Y.  23. 

Invalid  Taxes.  —  Scott  v.  Russian  Israelites 
Soc,  59  Neb.  571. 

Increase  in  Taxes. —  Gridley  v.  Einbigler,  98  N. 
Y.  App.  Div.  160,  affirmed  182  N.  Y.  506. 

653.  3.  Not  Included  in  Term  "Assessments." 

—  See  Wix  v.  Rutson,  (1899)  1  Q-  B.  474. 

654.  2.  See  Wix  v.  Rutson,  (1899)  1  Q. 
B.  474- 

11.  Dunlop  v.  James,  70  N.  Y.  App.  Div. 
71,  affirmed  (Supm.  Ct.  Tr.  T.)  34  Misc.  (N. 
Y.)  708;  Campbell  v.  Luek,  25  Ohio  Cir.  Ct. 
356. 

12.  Broadwell  v.  Banks,  134  Fed.  Rep.  470; 
Richardson  v.  Gordon,  188  Mass.  279. 

655.  3.  Peck  v.  Christman,  94  111.  App. 
435  ;  Dunlop  v.  James,  70  N.  Y.  App.  Div.  71, 
affirming  (Supm.  Ct.  Tr.  T.)  34  Misc.  (N.  Y.) 
708 ;  Lehmaier  v.  Jones,  100  N.  Y.  App.  Div. 
495- 

6.  Broadwell  v.  Banks,  134  Fed.  Rep.  470. 

7.  No  Implied  Duty  to  Insure.  —  Hart  v. 
Hart,  1 17  Wis.  639. 

Where  the  Lessor  Insures  the  Premises  for  His 
Own  Benefit,  the  lessee  acquires  no  right  to  any 
money  received  by  the  lessor  on  account  of  such 
insurance.     Roesch  v.  Johnson,  69  Ark.  30. 

8.  Right  of  Tenant  to  Premium  Refunded  to 
Landlord.  —  Benard  v.  Prefontaine,  6  Quebec 
Pr.  327. 

9.  Breach  of  Covenant.  —  See  Johnson  v.  Kin- 
dred State  Bank,  12  N.  Dak.  336. 

656.  6.  Recovery  of  Premiums  Paid  by  Lessor. 

—  If  the  insurance  taken  out  by  the  lessor  for 
failure  of  the  lessee  to  perform  his  covenant  to 
insure  is  invalid,  the  lessor  cannot  recover  the 
amount  of  the  premiums  paid.  Shirk  v.  Adams, 
(C.  C.  A.)  130  Fed.  Rep.  441. 

8.  Assignee  of  Term.  —  Northern  Trust  Co.  v. 
Snyder,  76  Fed.  Rep.  34,  46  U.  S.  App.  179; 
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657.  XVIII.  Assignments  of  Leasehold  Estate  —  1.  What  Constitutes 
Assignment  —  a.   IN  GENERAL  —  Form  of  Transfer  Immaterial. —  See  notes  4,  6. 

658.  b.  Subletting.  —  See  note  4. 

Reservation  of  Rent  and  Power  of  Re-entry.  —  See  note  8. 

659.  2.  General  Right  to  Assign  Leasehold  Estates  —  a.  In  ABSENCE  OF 

Express  Restrictions.  —  See  notes  5,  6. 

660.  Renting  on  Shares.  —  See  note  I . 

b.  Contract  Restrictions  on  Right  to  Assign  —  (1)  In  Gen- 
eral. —  See  note  4. 

Construction  of  Restrictive  Agreement.  —  See  notes  12,  1 3. 
(2)  Breach  of  Covenant  Against  Assignment  —  (a)  In  General. —  See 


note  16. 
661. 


663. 
663. 


See  note  4. 

A  Mortgage.  —  See  note  7. 

(b)  Involuntary  Assignments.  —  See  notes  II,  1 3. 
(e)  Reassignments.  —  See  notes  8,  9. 
(4)  Consent  to  Assignment.  — See  note  3. 
Withholding  Asient  to  Assignment.  —  See  note  6. 


West  Virginia  Cent.,  etc.,  R.  Co.  v.  Mclntire, 
44  W.  Va.  210. 

657.  4.  Lease  for  Unexpired  Term.  —  Mul- 
ligan v.  Hollingsworth,  99  Fed.  Rep.  216. 

6.  Benedict  v.  Jennings,  (Supm.  Ct.  App.  T.) 
47  Misc.  (N.  Y.)  134. 

658.  4.  Subletting.  —  Koppel  v.  Tilyou, 
(Municipal  Ct.)  31  Civ.  Pro.  (N.  Y.)  185; 
Schenkel  v.  Lischinsky,  (Supm.  Ct.  App.  T.)  45 
Misc.  (N.  Y.)  423. 

What  Constitutes  Subletting.  —  Boston  El.  R. 
Co.  v.  Grace,  112  Fed.  Rep.  279,  50  C.  C.  A. 
239- 

8.  Reservation  of  Rent. —  Shirk  v.  Adams,  (C. 
C.  A.)  130  Fed.  Rep.  441. 

659.  5.  Leasehold  Estates  Assignable  at  Com- 
mon Law. —  In  re  Doyle,  (1S99)  1  Ir.  R.  113; 
Martin  v.  Sexton.  112  111.  App.  199;  Pierce  v. 
Meadows,  (Ky.  1905)  86  S.  W.  Rep.  1127; 
Moore  v.  Guardian  Trust  Co.,  173  Mo.  218; 
Simpson  v.  Moorhead,  65  N.  J.  Eq.  623;  Wildey 
Lodge  No.  21  z>.  Paris,  33  Tex.  Civ.  App.  632. 

6.  Upton  v.  Hosmer,  70  N.  H.  493  ;  Crowe  v. 
Riley,  63  Ohio  St.  1  ;  Rickard  v.  Dana,  74  Vt.  74. 

660.  1.  Renting  on  Shares  —  Oregon  Rule. — 
Meyer  v.  Livesley,  45  Oregon  487,  106  Am. 
St.  Rep.  667. 

4.  Right  to  Assign  May  Be  Restricted  by  Con- 
tract.—  Adams  v.  Shirk,  117  Fed.  Rep.  801, 
55  C.  C.  A.  25. 

12.  Restrictions  on  Right  to  Assign  Strictly 
Construed.  —  Crouse  v.  Michell,  130  Mich.  347, 
97  Am.  St.  Rep.  479  ;  Upton  v.  Hosmer,  70  N. 
H.  493  ;  Presby  v.  Benjamin,  169  N.  Y.  377. 

13.  Restriction  Against  Underletting  Does  Not 
Prevent  Assignment.  — In  re  Doyle,  (1899)  1 
Ir.  R.  113;  West  Shore  R.  Co.  v.  Wenner,  70 
N.  J.  L.  233. 

16.  Assignment  Requires  Transfer  of  Legal 
Estate.  —  In  re  Bush,  126  Fed.  Rep.  878. 

A  Declaration  of  Trust.  —  Gentle  v.  Faulkner, 
(1900)  2  Q.  B.  267,  69  L.  J.  Q.  B.  777. 

Injunction  Against  Unauthorized  Assignment. 
—  McEacharn  v.  Colton,  (1902)  A.  C.  104. 

661.  4.  See  McMahon  v.  Coyle,  5  Ont.  L. 
Rep.  618. 

7.  Crouse  v.  Michell,  730  Mich.  347,  97  Am. 
St.  Rep.  479,  citing  18  Am.  and  Eng.  Encyc. 


of  Law  (2d  ed.)  661  ;  West  Shore  R.  Co.  v. 
Wenner,  71  N.  J.  L.  682,  affirming  70  N.  J.  L. 
233  ;  Dunlop  v.  Mulry,  85  N.  Y.  App.  Div.  498, 
affirming  (Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.) 
131- 

11.  Bankruptcy  and  Insolvency.  —  In  re  Bush, 
126  Fed.  Rep.  878,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  661  ;  Fleming  v.  Flem- 
ing Hotel  Co.,  (N.  J.  1905)  61  Atl.  Rep.  157. 

Voluntary  Bankruptcy.  —  In  re  Riggs,  (1901) 
2  K.  B.  16,  70  L.  J.  K.  B.  541. 

13.  Crouse  v.  Michell,  130  Mich.  347,  97  Am. 
St.  Rep.  479,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  661  ;  Dunlop  v.  Mulry,  85  N. 
Y.  App.  Div.  498,  affirming  (Supm.  Ct.  Spec. 
T.)  40  Misc.  (N.  Y.)  131.  See,  however,  West 
Shore  R.  Co.  v.  Wenner,  70  N.  J.  L.  233, 
affirmed  71  N.  J.  L.  682. 

662.  8.  McEacharn  v.  Colton,  (1902)  A. 
C.  104,  71  L.  J.  P.  C.  20. 

9.  Springer  v.  Chicago  Real  Estate  L.  &  T. 
Co.,  202  111.  17,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  662. 

663.  3.  Adams  v.  Shirk,  117  Fed.  Rep.  801, 
55  C.  C.  A.  25;  Dierig  v.  Callahan,  (Supm.  Ct. 
App.  T.)  35  Misc.  (N.  Y.)  30;  Prevost  v.  Hol- 
land, 15  Quebec  Super.  Ct.  298.  See  also  Har- 
rington v.  Hall,  126  Mich.  704. 

Where  the  lessor  consents  to  an  assignment, 
he  cannot  afterwards  object  that  the  lease  was 
not  assignable.  Cleveland,  etc.,  R.  Co.  v.  Wood, 
189  IU.  352- 

Estoppel  to  Deny  Assent  to  Aisignments.  — 
Warner  v.  Cochrane,  128  Fed.  Rep.  553,  63  C. 
C.  A.  207. 

Proof  of  Assent  —  Acceptance  of  Rent  from 
Assignee.  — Gnrcewich  v.  Woods,  (Supm.  Ct. 
App.  T.)  36  Misc.  (N.  Y.)  201  ;  Koehler  v. 
Brady,  163  N.  Y.  565,  affirming  22  N.  Y.  App. 
Div.  624. 

Acceptance  of  Rent  from  Assignee  Without 
Notice  of  Assignment.  —  Upton  v.  Hosmer,  70 
N.  H.  493. 

Lease  by  Corporation  —  Consent  of  Lessors  as 
Stockholders  of  Corporation.  —  Littlejohn  v. 
Soper,  31  Can.  Sup.  Ct.  572,  reversing  1  Ont.  L. 
Rep.  172. 

6.  Springer  v.  Chicago  Real  Estate  L.  &  T. 

i  1 
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MM.  , .  S  patutorv  Restrictions  on  Right  to  Assign.  —  See  notes 
7.  8,  9- 

Effect  of  Assignment.  — See  note  IO. 
604.     Sec  notr  [. 

3.  Liability  of  Lessee  to  Lessor  After  Assignment  —  a.  In  General. 

—  See  notes  5.  6. 

b.  Liability  for  Rent.  — See  note  15. 

<Hi»"».     Acceptance  of  Rent  and  Consent  to  Assignment.  —  See  notes  2,  3- 

<»<>(>.    4.  Liability  of  Lessee  to  Assignee.  — See  note  11. 

Quiet  Enjoyment  or  Warranty.  —  See  note  I  3. 
i\i\7 .    5.  Liability  of  Assignee  to  Lessee.  —  See  notes  5,  6,  8. 
0<»8.     Covenant  to  Indemnify.  —  See  note  3. 


Co.,  202  111.  17,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  663. 

In  England.  —  Where  the  covenant  prohibits 
a  subletting  without  the  consent  of  the  land- 
lord, and  further  provides  that  such  consent 
shall  not  be  unreasonably  withheld,  if  the  tenant 
sublets  without  requesting  consent  of  the  land- 
lord there  is  a  breach  of  the  covenant,  though 
the  bmdlord  could  not  rightfully  have  withheld 
his  consent.  Eastern  Tel.  Co.  v.  Dent,  (1899)  i 
Q.  B.  835- 

Responsible  and  Satisfactory  Persons.  —  Adrtms 
v.  Shirk,  (C.  C.  A.)  104  Fed.  Rep.  54. 

664.  7.  Moore  v.  Guardian  Trust  Co.,  173 
Mo.  218:  F>.  Roth  Tool  Co.  v.  Champ  Spring 
Co.,  93  Mo.  App.  530. 

A  lease  for  one  year  with  the  privilege  of  re- 
newing from  year  to  year  for  five  additional 
years  is  not  a  lease  for  two  years  or  less  within 
the  meaning  of  the  Missouri  statute  (Rev.  Stat. 
1809,  S  4107)  prohibiting  the  assignment  of 
leases  for  two  years  or  less.  Jones  v.  Kansas 
City  Board  of  Trade,  99  Mo.  App.  433,  follow- 
ing Donovan  v.  P.  Schoenhoefen  Brewing  Co., 
92  Mo.  App.  341. 

Sufficiency  of  Consent  of  Lessor  to  Assignment. 
—r.  B.  Roth  Tool  Co.  v .  Champ  Spring  Co.,  93 
Mo.  App.  530. 

8.  Slaughter  v.  Coke  County,  34  Tex.  Civ. 
App.  598. 

The  Lessor  May  Waive  the  Forfeiture  for  viola- 
tion of  the  statutory  provision.  Scott  v.  Slaugh- 
ter, 35  Tex.  Civ.  App.  524. 

Waiver  by  Acquiescence  in  Assignment.  t-=- 
Wildey  Lodge  No.  21  v.  Paris,  31  Tex.  Civ. 
App.  632. 

9.  Bass  v.  West,  no  Ga.  698. 

10  Assignment  Good  Between  Parties.  —  Scott 
v.  Slaughter,  35  Tex.  Civ.  App.  524. 

664.  1.  Trespasser.  —  The  landlord  may 
treat  the  assignee  as  a  mere  intruder  subject 
to  be  summarily  ousted.  Bass  v.  West,  no  Ga. 
698. 

6.  Lessor  Liable  to  Lessee  for  Breach  of  Cove- 
nant Prior  to  Assignment.  —  Cleveland,  etc.,  R. 
Co.  v.  Wood,  189  111.  352.  f 

6.  Liability  on  Express  Covenants  Continued.  — 

Heller  v.  Dailey,  28  Ind.  App.  555  ;  Holliday  v. 
Nnland,  93  Mo.  App.  403. 
15.  Liability  on  Express  Covenant  to  Pay  Rent. 

—  Brosnan  v.  Kramer,  135  Cal.  36;  Rector  v. 
Hartford  Deposit  Co.,  190  111.  380,  92  111.  App. 
1 7S>  i°2  III.  App.  554;  Hoerdt  v.  Hahne,  91 
111.  App.  514;  Springer  v.  De  Wolf,  93 
111.  App.  260,  affirmed  194  111.  218,  88  Am.  St. 
Rep  13s;  Baltimore  v.  Peat  93  Md.  696;  Hol- 
lo] 


liday  v.  Noland,  93  Mo.  App.  403  ;  Crowley  v. 
Gormley,  59  N.  Y.  App.  Div.  256  ;  Thompson's 
Estate,  205  Pa.  St.  555;  Weil  v.  Witte,  (Supm. 
Ct.  App.  T.)  90  K.  Y.  Supp.  287  ;  Shand  v.  Mc- 
Clcskey,  27  Pa.  Super.  Ct.  260. 

Sureties.  —  The  assignment  of  a  lease  by  the 
lessee  does  not  affect  the  liability  of  his  sure- 
ties on  the  covenants  in  the  lease.  Bradley  v. 
Walker,  93  111.  App.  609. 

Bankruptcy  Proceedings  Against  Lessee.  — 
Woodworth  z>.  Harding,  75  N.  Y.  App.  Div.  54. 

665.  2.  Acceptance  of  Rent  from  Assignee.  — 
Weiner  v.  Baldwin,  9  Kan.  App.  772  ;  Bradley 
v.  Walker,  93  111.  App.  609  ;  Rector  v.  Hartford 
Deposit  Co.,  102  111.  App.  554;  Hellers.  Dailey, 
28  Ind.  App.  5SS  ;  Hartz  v.  Eddy,  (Mich.  1905) 
103  N.  W.  Rep.  852. 

Receipt  of  Money  from  a  Third  Person  Found  in 
Possession.  —  Wood  v.  Welz,  167  N.  Y.  570, 
affirming  40  N.  Y.  App.  Div.  202. 

3.  Express  Assent  to  Assignment.  — ■  Jordan  v. 
Indianapolis  Water  Co.,  159  Ind.  337;  Weiner 
v.  Baldwin,  o  Kan.  App.  772.  See,  however, 
Asearete  v.  Pfaff,  34  Tex.  Civ.  App.  375. 

Assignment  Authorized  by  Lease.  —  Rector  v. 
Hartford  Deposit  Co.,  •  102  111.  App.  554,  92 
111.  App.  175,  affirmed  190  111.  380. 

666.  11.  Mortgage  of  Leasehold.  —  Where 
a  lessee  assigns  the  leasehold  by  way  of  mort- 
gage, the  assignee  (mortgagee),  in  case  of  the 
failure  of  the  lessee  to  pay  rent  and  taxes,  for 
which  failure  the  lessor  would  be  entitled  to 
re-enter  and  forfeit  the  lease,  may  make  such 
payments  to  prevent  the  forfeiture  and  recover 
the  amount  paid  from  the  lessee.  Dunlop  v. 
James,  174  N.  Y.  411. 

13.  Of  course  the  lessee  cannot  himself  in- 
trude on  his  assignee.  Simpson  v.  Moorhead, 
6S  N.  J.  Eq.  623. 

667.  6.  Liability  of  Assignee  to  Lessee. — 
Brosnan  v.  Kramer,  135  Cal.  36;  Woodruff  v. 
Baldwin,  72  Conn.  439 ;  Doxey  v.  Service.  30 
Ind.  App.  174 ;  Jordan  v.  Indianapolis  Water 
Co.,  159  Ind.  337;  Walton  v.  Stafford,  162  N. 
Y.  558  (no  liability  for  rents  in  arrears,  though 
payable  for  future  period). 

Statute  of  Frauds.  —  The  liability  of  the  as- 
signee is  not  affected  by  the  statute  of  frauds. 
Collins  v.  Pratt,  181  Mass.  345. 

6.  Liability  of  Assignee  to  Indemnify  Lessee.  — 
Baltimore  v.  Peat,  93  Md.  696 ;  Crowley  v. 
Gormley,  sg  N.  Y.  App.  Div.  256. 

8.  Baltimore  v.  Peat,  93  Md.  696. 

66§.  3,  Covenant  to  Indemnify  lessee.  — 
Harris  v.  Boots  Cash  Chemists,  (1904)  2  Ch. 
376,  73  L.  J.  Ch.  708. 


Vol.  XVIII. 


LEASES. 


668-672 


668.  6.  Liability  of  Assignee  to  Lessor  —  a.  In  General. — -See  note  9. 

669.  Particular  Covenants.  —  See  notes  3,  5,  6,  IO. 

b.  Liability  of  Assignee  for  Rent.  —  See  note  13. 

670.  See  note  1. 

Rents  in  Arrear.  —  See  note  2. 

671.  c  Liability  on  Covenants  Broken  Prior  to  Assignment. — 
See  notes  1,  2. 

d.  Covenants  Not  Affecting  Demised  Tremises.  —  See 

note  4. 

/.  Restrictions  on  Right  to  Assign.  —  See  note  7. 

g.  Actual  Assignment  Necessary.  —  See  note  10. 

672.  Acceptance  of  Assignment.  —  See  note  3. 
Statute  of  Frauds.  —  See  note  4. 

h.  Necessity  for  Entry  and  Occupation  by  Assignee.  —  See 

note  6. 


668.  9.  Personal  Liability  of  Assignee  to  Lessor. 

—  Horsey  Estate  v.  Steiger,  (1899)  2  Q.  B.  79; 
Shirk  v.  Adams,  (C.  C.  A.)  130  Fed.  Rep.  441  ; 
Peck  v.  Christman,  94  111.  App.  435  ;  Consoli- 
dated Coal  Co.  v.  Peers,  97  111.  App.  188, 
affirmed  205  111.  531  ;  Springer  v.  Chicago  Real 
Estate  L.  &  T.  Co.,  202  111.  17,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  668;  Heller 
v.  Dailey,  28  Ind.  App.  555  ;  Kennedy  v.  Iowa 
State  Ins.  Co.,  119  Iowa  29;  Dunlop  v.  James, 
174  N.  Y.  411  ;  Oil  Creek,  etc.,  Petroleum  Co. 
v.  Stanton  Oil  Co.,  23  Pa.  Co.  Ct.  153,  30 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  286;  Stone  v.  Mar- 
shall Oil  Co.,  188  Pa.  St.  614;  McClaren  v. 
Citizens'  Oil,  etc.,  Co.,  14  Pa.  Super.  Ct,  167. 

Agreements  between  the  lessor  and  the  lessee 
not  embodied  in  the  lease  are  not  binding  on 
the  assignee.  Granite  Bldg.  Corp.  v.  Greene, 
25  R.  I.  586. 

Agreements  Between  Lessor  and  Assignee.  — 
Pond  v.  Torrey,  180  Mass.  226. 

All  Defenses  Available  to  the  Lessee  are  avail- 
able to  the  assignee  against  whom  a  claim 
under  the  lease  is  sought  to  be  enforced. 
Thomas  v.  Conrad,  (Ky.  1903)  74  S.  W.  Rep. 
1084. 

669.  3.  Covenants  to  Repair.  —  Peck  v. 
Christman,  94  111.  App.  435  ;  Lehmaier  v.  Jones, 
100  N.  Y.  App.  Div.  495. 

5.  Covenant  Restricting  Use  of  Premises.  — 

Crowe  v.  Riley,  63  Ohio  St.  1  ;  Granite  Bldg. 
Corp.  v.  Greene,  25  R.  I.  586. 

6.  Covenant  to  Pay  Taxes. —  Peck  v.  Christ- 
man,  94  111.  App.  435  ;  Tyler  Estate  v.  Giesler, 
85  Mo.  App.  278 ;  Dunlop  tu  James,  70  N.  Y. 
App.  Div.  71,  174  N.  Y.  411,  affirming  (Supm. 
Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  708. 

10.  Covenant  Not  to  Assign  or  Underlet.  — 
West  Shore  R.  Co.  v.  Wenner,  71  N.  J.  L.  682, 
affirming  70  N.  J.  L.  233. 

13.  Assignee  Personally  Liable  for  Rent  — 
United  States.  —  Adams  v.  Shirk,  117  Fed. 
Rep.  801,  55  C.  C.  A.  25. 

California.  —  Baker  v.  J.  Maier,  etc.,  Brew- 
ery, 140  Cal.  530  ;  Summcrville  V.  Kelliher,  144 
Cal.  1  s S,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  Cad  ed.)  669. 

Connecticut.  —  Benedict  v.  Everard,  73  Conn. 
157. 

Georgia.  —  Mallette  v.  Hillyard,  117  Ga.  423. 
Illinois.  —  Mackin   v.    TTavcn,    187   111.  480: 
Springer  v.  De  Wolf,  93  111.  App.  260,  affirmed 


194  HI-  2i3,  88  Am.  St.  Rep.  155;  Peck  v. 
Christman,  94  111.  App.  435. 

Maryland.  —  Baltimore  v.  Peat,  93  Md.  696. 

Minnesota.  —  Weide  v.  St.  Paul  Boom  Co., 
92  Minn.  76. 

Missouri.  —  Tyler  Estate  v.  Giesler,  85  Mo. 
App.  278. 

Nebraska. —  Hogg  v.  Reynolds,  61  Neb.  758. 

New  York.  —  Probst  v.  Rochester  Steam 
Laundry  Co.,  171  N.  Y.  58,4;  Tate  V.  Neary,  52 
N.  Y.  App.  Div.  78 :  Crowley  v.  Gormley,  59 
N.  Y.  App.  Div.  256  ;  Mead  v.  Madden,  8s  N. 
Y.  App.  Div.  10. 

Pennsylvania.  —  McClaren  v.  Citizens'  Oil, 
etc.,  Co.,  14  Pa.  Super.  Ct.  167. 

Apportionment  of  Rent  as  to  Time  —  Assign- 
ment Between  Rent  Days.  —  Glass  v.  Patterson, 
(1902)  2  Ir.  R.  660  (Apportionment  Act  1870). 

670.  1.  Benedict  v.  Everard,  73  Conn.  157. 
2.  Rents  in  Arrear.  —  Walton  v.  Stafford,  162 

N.  Y.  558  (rents  in  arrears  payable  for  future 
period). 

671.  1.  Breaches  Prior  to  Assignment. — 

Allison  v.  Luhrig  Coal  Co.,  12  Ohio  Cir.  Dec. 
504,  22  Ohio  Cir.  Ct.  489. 

2.  Noncontinuing  Covenants. —  Heller  Dailey, 
28  Ind.  App.  555. 

4.  Covenants  Collateral  to  Lease.  —  Dunlop  v. 
James,  70  N.  Y.  App.  Div.  615. 

7.  Prohibition  Against  Assignments.  —  Adams 
v.  Shirk.  1 17  Fed.  Rep.  801,  55  C.  C.  A.  25; 
Oil  Creek,  etc.,  Petroleum  Co.  v.  Stanton  Oil 
Co.,  23  Pa.  Co.  Ct.  153,  30  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  286. 

10.  Legal  Assignment  Required.  —  Ramage  v. 
Womack,  (1900)  1  Q.  B\  116;  Bartlett  v.  Am- 
berg,  92-  111.  App.  377,  appeal  dismissed  190  111. 
15;  Heller  v.  Dailey,  28  Ind.  App.  555;  Slum 
v.  Flanagan,  (Supm.  Ct.  App.  T.)  84  N.  Y. 
Supp.  146. 

Estoppel  to  Deny  Validity  of  Assignment.  — 

Baker  v.  J.  Maier,  etc.,  Rrewery,  140  Cal.  530  ; 
Mead      Madden,  85  N".  Y.  App.  Div.  10. 

67'2.  3.  Acceptance  of  Assignment.  —  Canale 
v.  Copello,  137  Cal.  22  (holding  delivery  and 
acceptance  to  be  essential  though  the  alleged 
assignee  actually   took  possession). 

4.  Statute  of  Frauds. —  Mend  v.  Madden,  85 
N.  Y.  Apn.  Div.  10. 

6.  Entry  into  Possession  by  Lessee  Not  Required. 
—  Benedict  v.  Everard,  73  Conn.  157;  Collins 
v.  Pratt,  181  Mass.  345,  citing  18  Am.  and  Eng. 
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<»7tt.  /.  Assignments  of  Part  Interests  in  Leaseholds. —See 
notes  i,  3. 

j.  Effect  of  Reassignment  by  Assignee  —  (1)  In  General. — 

See  note  7. 

07  I.     Object  of  Reassignment  Immaterial.  —  See  note  3. 

(2)  Continued  Possession  After  Reassignment.  —  See  note  5. 

(3)  Consent  of  Lessor  to  Reassignment.  —  See  note  8. 

(4)  Actual  Reassignment  Required.  ■ — ■  See  note  1 1. 

(6)  Liability  on  Breaches  Prior  to  Assignment.  —  See  note  5. 

(7)  Express  Assumption  by  Assignee  of  Obligations  of  Lease.  —  See 


<»75 

note  6. 


k.    Particular  Classes  of  Assignees — (1)  Purchasers  at 
Judicial  Sales.  —  See  note  10. 

<»?<».    (2)  Assignees  by  Way  of  Mortgage.  —  See  notes  2,  5,  6. 

677.  (5)  Assignees  in  Insolvency  and  Bankruptcy,  and  for  Creditors. — 
See  note  7. 

/.   PROOF  OF  ASSIGNMENT  —  Presumption  in  Favor  of  Assignment.  —  See 

note  IO. 

678.  See  note  2. 

7.  Rights  of  Assignee  Acquired  by  Assignment.  —  See  notes  7,  8,  9. 


Encyc.  of  Law  (2d  ed.)  672.  See,  however, 
Blum  v.  Flanagan,  (Supm.  Ct.  App.  T.)  84  N. 
Y.  Supp.  146;  McLean  v.  Caldwell,  107  Tenn. 
138. 

67.3.    1.  Assignee  of  Part  of  Premises.  — 

Hogg  v.  Reynolds,  61  Neb.  758. 

3.  Liability  for  Proportionate  Rent.  —  Hogg  v. 
Reynolds,  61  Neb.  758. 

7.  Assignee   Discharged  by   Reassignment  — 

Illinois.  —  Springer  v.  De  Wolf,  194  111.  218, 
88  Am.  St.  Rep.  155,  affirming  93  111.  App.  260. 

Indiana.  —  Heller  v.  Dailey,  28  Ind.  App.  555. 

Maryland.  —  Baltimore  v.  Peat,  93  Md.  696. 

Missouri.  —  Tyler  Estate  v.  Giesler,  85  Mo. 
App.  278. 

New  York.  —  Probst  v.  Rochester  Steam 
Laundry  Co.,  171  N.  Y.  584;  Dassori  v.  Zarek, 
71  N.  Y.  App.  Div.  538  ;  Dresner  v.  Fredericks, 
91  N.  Y.  App.  Div.  224,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  673. 

Pennsylvania.  —  McClaren  -'.  Citizens'  Oil, 
etc.,  Co.,  14  Pa.  Super.  Ct.  167. 

Tennessee.  —  McLean  v.  Caldwell,  107  Tenn. 
138. 

Canada.  —  Jamieson  v.  London,  etc.,  Loan, 
etc..  Co.,  30  Can.  Sup.  Ct,  14. 

674.  3.  Object  of  Reassignment  Immaterial 
—  McLean  v.  Caldwell,  107  Tenn.  138. 

5.  Continued  Possession  After  Assignment.  — 
Dresner  v.  Fredericks,  91  N.  Y.  App.  Div.  229, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  673. 

8.  In  Springer  v.  Chicago  Real  Estate  L.  & 
T.  Co.,  202  111.  17,  it  was  held  that  where  the 
original  lease  prohibited  an  assignment  without 
the  consent  of  the  lessor,  and  the  lessor  con- 
sented to  the  assignment  subject  to  the  condi- 
tion, however,  that  the  assignee  should  not  as- 
sign without  the  lessor's  consent,  the  assignee 
could  not  by  reassignment  without  the  lessor's 
consent  escape  liability. 

11.  Contract  to  Reassign. —  Baltimore  v.  Peat, 
93  Md.  696 ;  McClaren  v.  Citizens'  Oil,  etc.,  Co., 
14  Pa.  Super.  Ct.  167. 

Abandonment  of  Premises.  —  McLean  v.  Cald- 
well, 107  Tenn.  138. 


675.  5.  Liability  on  Breaches  Prior  to  Reas- 
signment. —  Heller  v.  Dailey,  28  Ind.  App.  555  ; 
McClaren  v.  Citizens'  Oil,  etc.,  Co.,  14  Pa. 
Super.  Ct.  167;  McLean  v.  Caldwell,  107  Tenn. 
138. 

6.  Express  Assumption  by  Assignee  of  Obliga- 
tions of  Lessee. —  Adams  v.  Shirk,  117  Fed.  Rep. 

801,  55  C.  C.  A.  25;  Wilson  v.  Lunt,  17  Colo. 
App.  48;  Springer  v.  DeWolf,  194  111.  218,  88 
Am.  St.  Rep.  155,  affirming  93  111.  App.  260; 
Springer  v.  Chicago  Real  Estate  L.  &  T.  Co., 
202  111.  17. 

What  Constitutes  Assumption  of  Obligations  of 
Lease.  —  Dassori  v.  Zarek,  71  N.  Y.  App.  Div. 

538. 

10.  Personal  Liability  of  Purchaser  at  Judicial 
Sale.  —  West  Shore  R.  Co.  v.  Wenner,  70  N. 
J.  L.  233  ;  McLean  v.  Caldwell,  107  Tenn.  138. 

676.  2.  Mortgagee  of  Leasehold.  —  Glass  v. 
Patterson,  (1902)  2  Ir.  R.  660;  Benedict  v. 
Everard,  73  Conn.  157. 

5.  Mortgages  Treated  as  Security  Merely.  — 
Ireland  v.  U.  S.  Mortgage,  etc.,  Co.,  175  N.  Y. 
491,  affirming  72  N.  Y.  App.  Div.  95. 

6.  Possession  as  Agent  of  Lessee.  —  Ireland  v. 
U.  S.  Mortgage,  etc.,  Co.,  72  N.  Y.  App.  Div. 
95,  affirmed  175  N.  Y.  491.  Compare  Mackin 
v.  Haven,  187  III.  480. 

677.  7.  See  Mead  v.  Madden,  85  N.Y.App. 
Div.  10  (assignee  for  benefit  of  creditors). 

10.  Presumption  in  Favor  of  Assignment.  — 
Weide  v.  St.  Paul  Boon  Co.,  92  Minn.  76 ; 
Weinhandler  v.  Eastern  Brewing  Co.,  (Supm. 
Ct.  App.  T.)  89  N.  Y.  Supp.  16,  following  Frank 
v.  New  York,  etc.,  R.  Co.,  122  N.  Y.  197; 
Washington  Real  Estate  Co.  v.  Roger  Williams 
Silver  Co.,  25  R.  I.  483.  See,  however,  Heller 
v.  Daley,  28  Ind.  App.  555. 

Proof  of  Assignment  as  Against  Lessor.  — • 
B.  Roth  Tool  Co.  v.  Champ  Spring  Co. ,.93  Mo. 
App.  530. 

67§.  2.  Washington  Real  Estate  Co.  v. 
Roger  Williams  Silver  Co.,  25  R.  I.  483. 

7.  Holloway  v.  Hill,  (1902)  2  Ch.  612,  71  L. 
J-.  Ch.  818:  Warner  v.  Cochrane.  (C.  C.  A.) 
128  Fed.  Rep.  553,  citing  18  Am.  and  Eng. 
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679.  9.  Form  of  Assignment.  —  See  notes  8,  g,  lo. 
Statute  of  Frauds.  —  See  note  1 1 . 

Recording.  —  See  note  14. 

680.  XIX.  Subletting  —  2.  General  Right  to  Sublet  —  a.  In  Absence 
of  Express  Restrictions.  —  See  note  2. 

b.  Statutory  Restrictions  on  Right  to  Sublet.  —  See 

note  5. 

c.  Contract  Restrictions  on  Right  to  Sublet  —  (2)  General 
Construction  of  Restriction.  —  See  notes  8,  9. 

681.  (3)  Breach  of  Covenant  Against  Subletting.  —  See  notes  1,2,  5. 
Letting  Lodgings.  —  See  note  6. 

License.  —  See  note  8. 

Permitting  Joint  Occupation.  —  See  note  9. 

Subletting  with  Consent  of  Lessor.  —  See  note  12. 


Encyc.  of  Law  (2d  ed.)  678;  B.  Roth  Tool  Co. 
v.  Champ  Spring  Co.,  93  Mo.  App.  530  (cove- 
nant by  lessor  to  furnish  power  held  enforce- 
able by  assignee). 

Though  the  lease  was  not  assignable  without 
the  consent  of  the  lessor,  the  leasehold  interest 
passes  to  the  lessee  by  the  assignment,  subject, 
of  course,  to  the  rights  of  the  lessor  arising  by 
virtue  of  the  breach  of  the  restriction  against 
assignment.  S.  Liebmann's  Sons  Brewing  Co. 
t\  Lauter,  73  N.  Y.  App.  Div.  183. 

Covenant  in  Lease  of  Hotel  for  Stoppage  of 
Trains  for  Meals.  —  Cleveland,  etc.,  R.  Co.  v. 
Mitchell,  84  111.  App.  206. 

Assignment  Absolute  on  Its  Face,  but  Intended 
as  Security  merely,  does  not  deprive  the  lessee 
of  the  right  to  recover  against  the  lessor  for 
breach  of  the  lease.  Gross  v.  Heckert,  120  Wis. 
3'4- 

<i7S.    8.  See  Dierig  v.  Callahan,  (Supm.  Ct. 

App.  T.)  35  Misc.  (N.  Y.)  30. 

9.  Thomas  v.  Sass,  3  Indian  Ter.  545  ;  Price 
v.  Le  Blond,  30  Can.  Sup.  Ct.  539. 

Right  of  Sublessee  as  Against  Assignee.  — 
Teater  z1.  King,  35  Wash.  138. 

079.  8.  Necessity  of  Delivery  and  Acceptance 
of  Assignment.  —  Canale  v.  Copello,  137  Cal.  22. 

Acknowledgment  —  Vermont  Statute.  —  Rick- 
ard  v.  Dana,  74  Vt.  74.  And  see  the  title 
Acknowledgments. 

9.  Springer  v.   De  Wolf,  93   111.  App.  260, 
affirmed  194  111.  218,  88  Am.  St.  Rep.  155. 

10.  Springer  v.  De  Wolf,   194  111.  218,  88 
Am.  St.  Rep.  155. 

Validity  of  Assignment  in  Blank.  —  Cleveland, 
etc.,  R.  Co.  v.  Wood,  189  111.  352. 

11.  B.  Roth  Tool  Co.  v.  Champ  Spring  Co., 
93  Mo.  App.  530. 

A  lessor  cannot  attack  an  assignment  by  his 
lessee  on  the  ground  that  it  is  within  the 
statute  of  frauds.  B.  Roth  Tool  Co.  v.  Champ 
Spring  Co.,  93  Mo.  App.  530. 

14.  Crouse  v.  Michell,  130  Mich.  347,  97  Am. 
St.  Rep.  479. 

68O.  2.  Common-law  Right  to  Sublet.  —  Hud- 
son v.  Stewart,  no  Ga.  37;  Martin  v.  Sexton, 
ir2  111.  App.  199;  Moore  v.  Guardian  Trust  Co., 
173  Mo.  218:  Simpson  v.  Moorhead,  65  N.  I. 
Eq.  623  :  Schenkel  v.  I.ischinsky,  (Supm.  Ct. 
App.  T.)  At,  Misc.  (N.  Y.)  423. 

5.  Statutory  Restrictions.  —  Hudson  v.  Stew- 
art, no  Ga.  37:  Gartrell  v.  State.  (Tex.  Crim. 
1901)  61  S.  W.  Rep.  487:  Waggoner  v.  Snody. 

IOIi 


36  Tex.  Civ.  App.  514;  Wright  v.  Henderson, 
(Tex.  Civ.  App.  1905)  86  S.  W.  Rep.  799. 

A  statutory  provision  prohibiting  assignments 
without  the  consent  of  the  landlord  does  not 
prohibit  subletting.  Moore  v.  Guardian  Trust 
Co.,  173  Mo.  218. 

The  landlord  may  forfeit  the  lease  for  sub- 
letting in  violation  of  the  statute.  Markowitz 
v.  Greenwall  Theatrical  Circuit  Co.,  (Tex.  Civ. 
App.  1903)  75  S.  W.  Rep.  317. 

Creditor  of  Sublessee  cannot  attack  validity  of 
sublease.  Moore  v.  Graham,  29  Tex.  Civ.  App. 
235- 

Liability  for  Subletting  in  Violation  of  Statute. 

—  If  a  tenant  sublets  without  the  consent  of 
the  landlord,  the  landlord  may  elect  to  make 
the  subtenant  his  own  tenant.  Barlow  v.  Jones, 
117  Ga.  412;  Fountain  v.  Whitehead,  119  Ga. 
241. 

Or  the  landlord  may,  at  his  option,  treat  the 
sublessee  as  a  mere  intruder.  Bass  v.  West, 
1 10  Ga.  698;  Brown  v.  Pope,  27  Tex.  Civ.  App. 

8.  Contract  Restrictions  Strictly  Construed.  — 

Presby  v.  Benjamin,  169  N.  Y.  377  ;  Spencer  v. 
Commercial  Co.t  30  Wash.  520. 

9.  Restrictions  Against  Assignments.  —  West 
Shore  R.  Co.  z\  Wenner,  70  N.  J.  L.  233 ; 
Presby  v.  Benjamin,  169  N.  Y.  377.  See  also 
Moore  v.  Guardian  Trust  Co.,  173  Mo  218. 

681.  1.  Giving  Possession  under  Contract  for 
Assignment.  —  Horsey  -'.  Steiger,  (1899)  2  Q. 
B.  79- 

2.  Presby  v.  Benjamin,  169  N.  Y.  377. 
Giving  Possession  of  Building  to  Servant.  — 

Vincent  v.  Crane,  134  Mich.  700. 

5.  Grove  v.  Portal,  (1902)  1  Ch.  727,  71  L.  J. 
Ch.  299;  Presby  v.  Benjamin,  169  N.  Y.  ^77; 
Spencer  r.  Commercial  Co.,  30  Wash.  520 
(covenant  not  to  sublet  the  "  whole  of  said 
premises  ")• 

6.  Collerette  7'.  Bassinet,  24  Quebec  Super. 
Ct.  372. 

8.  Grove  7'.  Portal,  (1902)  1  Ch.  727,  71  L. 
J.  Ch.  299  ;  Daly  r.  Fdwardes,  82  L.  T.  N.  S. 
372,  83  L.  T.  N.  S.  548,  49  W.  R.  244;  Ed- 
wardes  v.  Barrington,  85  L.  T.  N.  S.  650. 

9.  Employment  of  Agent  to  Conduct  Business 
is  not  a  subletting.  Markowitz  v.  Greenwall 
Theatrical  Circuit  Co.,  (Tex.  Civ.  App.  1903) 
75  S.  W.  Rep.  74,  3'7- 

12.  Presumption  as  to  Consent.  — ■  Berryhill  v. 
Healey,  89  Minn.  444. 
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See  note  4. 
-  See  notes  8,  9. 


4»>*-i.    (4)  Ri-Dicdy  of  Lessor  —  Damages.- 
Proof  of  Subletting.  —  Sec  note  7. 

3.  Liability  of  Sublessee  to  Lessor. 
6SII.     Statutory  Provisions.  — See  note  5. 

4.  General  Rights  Acquired  by  Sublessee.  —  Sec  note  6. 
Restraining  Breach  of  Restrictive  Covenants.  —  See  note  IO. 
Forfeiture  by  Sublessor  —  Effect  on  Sublessee's  Rights.  —  See  note  II. 

68  1.    5.  Effect  of  Subletting  as  Between  Lessor  and  Lessee.  —  See  notes  2,  3. 
6.  Liability  Between  Sublessor  and  Sublessee.  —  See  note  6. 
XX.  Renewals  —  1.  Right  to  Renewal  in  General.  —  See  note  7. 

685.  Sec  note  I. 

2.  Covenant  to  Renew  —  a.  In  General.  — See  notes  5,  7. 

686.  b.  Form  of  Covenant.  —  See  notes  1,  2,  3. 

c.  Certainty  Required  with  Regard  to  Covenant  to  Re- 
new. —  See  notes  5,  6,  7,  9. 


682.  4.  Increased  Insurance  Rates  Held  Re- 
coverable. —  Rouiaine  v.  Simpson,  (Supm.  Ct. 
App.  T.)  84  N.  Y.  Supp.  875. 

Waiver  of  Right  to  Damages.  —  Rouiaine  v. 
Simpson,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
875. 

7.  Presby  v.  Benjamin,  169  N.  Y.  377. 

8.  Sublessee  Not  Personally  Liable  to  Lessor  — 

Georgia. — -Hudson  v.  Stewart,  110  Ga.  37. 

Indiana.  —  But  see  Jordan  v.  Indianapolis 
Water  Co.,  159  Ind.  337. 

Michigan.  —  Williams  v.  Michigan  Cent.  R. 
Co.,  133  Mich.  448,  citing  18  Am.  and  Eno. 
Encyc.'of  Law  (2d  ed.)  682;  Wray-Austin  Ma- 
chinery Co.  v.  Flower,  (Mich.  1905)  103  N.  W. 
Rep.  873. 

Mississippi.  —  Ashley  v.  Young,  79  Miss.  129. 
Missouri.  —  McDonald  v.  May,  96  Mo.  App. 
236. 

New  York. —  Ely  v.  Winans,  (Supm.  Ct. 
App.  T.)  88  N.  Y.  Supp.  929. 

Pennsylvania.  —  Campbell's  Estate,  21  Pa. 
Super.  Ct.  424 ;  James  v.  Kurtz,  23  Pa.  Super. 
Ct.  304. 

Rhode  Island.  —  Washington  Real  Estate  Co. 
v.  Roger  Williams  Silver  Co.,  25  R.  I.  483. 

Texas.  —  But  see  Robbins  v.  Voss,  (Tex. 
Civ.  App.  1901)  64  S.  W.  Rep.  313. 

9.  Crowe  v.  Riley,  63  Ohio  St.  1  ;  Oil  Creek, 
etc.,  Petroleum  Co.  v.  Stanton  Oil  Co.,  23  Pa. 
Co.  Ct.  153,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  286; 
Missouri,  etc.,  R.  Co.  v.  Keahey,  (Tex.  Civ. 
App.  1904I  83  S.  W.  Rep.- 1 102. 

6*!t.    5.   Hudson  v.  Stewart,  170  Ga.  1,7. 

6.  Rights  Acquired  by  Sublessee.  —  Brader  v. 
Geisler,  (Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.) 
370. 

Lessor  Not  Liable  for  Breach  of  Contract  by 

Sublessor.  — ■  Purdom  v.  Brussells,  (Ky.  1902) 
66  S.  W.  Rep.  22. 

10.  Peer  v.  Wadsworth,  67  N.  J.  Eq.  191. 

11.  Williams  v.  Michigan  Cent.  R.  Co.,  133 

M'Vli.  448. 

68*.    2.  Subletting  Has  No  Effect  on  Lessee's 

Liability.  —  Baker  v.  J.  Maier,  etc.,  Brewery, 

■  10  Cal.  530;  Weiner  v.  Baldwin,  9  Kan.  App. 

772. 

Breach  by  Subtenant  —  Liability  of  Assignee. 

—  Cmwe  v.  Riley,  63  Ohio  St.  1. 

3.  Decker  v.  Hartshorne,  65  N.  J.  L.  87 ;  Ely 
v.  Winans,  (Supm.  Ct.  App.  T.)  88  N.  Y.  Supp. 
929. 


This  is  true  though  the  lessor  accepts  rent 
from  the  sublessee.  Brosnan  v.  Kramer,  135 
Cal.  36. 

6.  Sublessor  Held  Liable  in  Damages  to  Sub- 
lessee Where  Former  Induces  Lessor  to  Evict  Lat- 
ter for  Want  of  Consent  of  Lessor  to  Subletting.  — 

Calvert  v.  Hobbs,  107  Mo.  App.  7. 

7.  No  Implied  Right  to  Renewal.  —  McDonald 
v.  Fiss,  54  N.  Y.  App.  Div.  489. 

Overpayment  of  Rent  by  Mistake  does  not  en- 
title a  tenant  to  a  renewal  to  the  extent  of  such 
overpayment.  Sizer  ?'.  Russett,  n  Pa.  Super. 
Ct.  708. 

685.  1.  Where  it  was  the  custom  of  a  cor- 
poration leasing  unimproved  property  on  which 
the  lessees  were  to  erect  improvements  to  re- 
new the  leases  to  tenants  who  had  before  been 
in  possession  and  were  the  owners  of  buildings, 
such  probability  of  a  renewal  may  be  taken  into 
consideration  in  estimating  damages  recoverable 
by  the  lessee  for  negligent  injuries  by  third 
person  to  buildings  erected  on  the  demised 
premises.  McPhillips  v.  Fitzgerald,  76  N.  Y. 
App.  Div.  15,  affirmed  177  N.  Y.  543. 

5.  Covenant  to  Renew.  —  Baltimore,  etc.,  R. 
Co.  v.  Winslow,  18  App.  Cas.  (D.  C.)  438; 
Niederstein  v.  Cusick,  178  N.  Y.  543,  reversing 
83  N.  Y.  App.  Div.  36. 

7.  Lessee  Not  Bound  to  Accept  Renewal.  — 
Andrews  7'. Marshall  Creamery  Co.,  1 18  Iowa  595. 

686.  1.  Privilege  of  Rerenting. — Western 
New  York,  etc.,  R.  Co.  v.  Rea,  83  N.  Y.  App. 
Div.  576. 

2.  "Refusal."  —  Howard  v.  Tomicich,  81  Miss. 
703.  See,  however,  Drinkard  v.  Heptinstall,  55 
W.  Va.  320. 

3.  Holloway  v.  Schmidt,  (Supm.  Ct.  App.  T.) 
33  Misc.  (N.  Y.)  747. 

5.  Uncertainty  in  Covenant  for  Removal.  — 
Howe  v.  Larkin,  119  Fed.  Rep.  1005;  Cammack 
v.  Rogers,  32  Tex.  Civ.  App.  125. 

Failure  to  Fix  Term  of  Renewal.  —  Howard  v. 
Tomicich,  81  Miss.  703  (lease  for  one  year 
"with  privilege  of  longer").  See  Swigert  v. 
Hartzell.  20  Pa.  Super.  Ct.  56. 

6.  Failure  to  Fix  Rent. —  See  Gilbert  v.  Price, 
18  Pa.  Super.  Ct.  359. 

7.  Preference  to  Lessee  as  to  Renewal.  — 
Palmer  v.  Meriden  Britannia  Co.,  188  111.  508, 
affirmiut;  88  111.  App.  485. 

9.  Fixing  Rent  by  Appraisers.  —  Wurster  v. 
Armfield,  175  N.  Y.  256,  reversing  67  N.Y.  App. 
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687.  d.  Terms  of  Renewal  Lease.  —  See  note  i. 
e.  Perpetual  Renewals.  —  See  notes  4,  5,  6. 

688.  See  notes  2,  3. 

/.  Alternative  Stipulations.  —  See  notes  4,  6. 
g.  Qualified  Covenants  to  Renew.  — See  note  9. 

689.  See  notes  1,  4. 

4.  Election  with  Regard  to  Option  to  Renew  —  a.  In  General  — 
Time  of  Election.  —  See  note  13. 

690.  b.  EFFECT  OF  HOLDING  OVER  —  Right  of  Lessor  to  Hold  Lessee  for 
Renewal.  —  See  notes  I,  2,  3,  4. 

691.  Right  of  Lessee  to  Claim  Renewal.  —  See  note  I. 

5.  Waiver  and  Loss  of  Right  and  Conditions  of  Renewal  —  a.  In 
General.  —  See  note  6. 

b.  Conditions  Precedent  to  Right  to  Renew— (i)  /;/ 
General.  — See  note  11. 


Div.  158;  In  re  Geddes,  3  Ont.  L.  Rep.  75; 
Geddes  v.  Garde,  32  Ont.  262. 

Improvements  by  the  Tenant.  —  Allen  v. 
Nasmith,  27  Ont.  App.  53G. 

Failure  of  Arbitrators  to  Agree.  —  Kauftnann 
v.  Liggett,  209  Pa.  St.  87. 

Death  of  Appraiser.  —  Weir  v.  Barker,  104  N. 
Y.  App.  Div.  112. 

1.  Implication  with  Regard  to  Renewal 
upon  Terms  ol  Old  Lease.  —  Andrews  v.  Marshall 
Creamery  Co.,  118  Iowa  59s;  Towle  v.  Weise, 
64  Kan.  760 ;  Howard  v.  Tomicich,  81  Miss. 
703 ;  Western  New  York,  etc.,  R.  Co.  v.  Rea, 
83  N.  Y.  App.  Div.  576;  Gilbert  v.  Price,  18 
Pa.  Super.  Ct.  359. 

4.  Single  Renewal  Only  Required.  —  Hegan 
Mantel  Co.  v.  Cook,  (Ky.  1900)  57  S.  W.  Rep. 
929 ;  King  v.  Wilson,  98  Va.  259 ;  Powell  v. 
Pierce,  103  Va.  526. 

Option  as  to  Term  of  Renewal.  —  Perry  v.  Rock- 
land, etc.,  Lime  Co.,  94  Me.  325. 

5.  Winslow  v.  Baltimore,  etc.,  R.  Co.,  188  U. 
S.  646 ;  Swigert  v.  Hartzell,  20  Pa.  Super.  Ct. 
56,  citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  687. 

6.  Construction  for  Perpetual  Renewals  Not 
Favored.  —  Winslow  v.  Baltimore,  etc.,  R.  Co., 
188  U.  S.  646;  Tischner  v.  Rutledge,  35  Wash. 
285. 

6S§.    2.  Provisions  for  Perpetual  Renewals 

Upheld. —  See  Tischnerz.'.  Rutledge,  35  Wash.  285. 

3.  In  Tischncr  v.  Rutledge,  35  Wash.  285,  a 
lease  for  one  year  "  with  the  privilege  at  the 
same  rate  and  terms  each  year  thereafter  from 
year  to  year  "  was  held  not  to  entitle  the  lessee 
to  a  perpetual  renewal.  In  this  case  the  court 
laid  some  stress  upon  the  fact  that  the  original 
lease  contained  only  covenants  applicable  to  a 
short  term. 

4.  Alternative  Stipulations.  —  Niederstein  v. 
Cusick,  178  N.  Y.  543,  reversing  83  N.  Y.  App. 
Div.  36. 

6.  Niederstein  v.  Cusick,  178  N.  Y.  543,  re- 
versing 83  N.  Y.  App.  Div.  36  ;  Matter  of  Coats- 
worth,  160  N.  Y.  114,  reversing  39  N.  Y.  App. 
Div.  656. 

9.  Notice  from  Lessor.  —  Werlein  v.  Janssen, 
1 12  I. a.  31. 

<}*(!>.  1.  Premises  Desired  by  Lessor  for  Build- 
ing  Purposes. —  Seaver  v.  Thompson,  180  III.  1  q8. 

Premises  Desired  by  Lessor  for  Her  Own  Pur- 
pose,—  Werlein  v.  Janssen,  112  La.  31. 


4.  Hausauer  v.  Dahlman,  163  N.  Y.  567, 
affirming  18  N.  Y.  App.  Div.  475. 

In  Muller  v.  Trafford,  (1901)  1  Ch.  54.  it 
was  held  that  where  a  lessee  sublet  covenanting 
to  renew  the  sublease  if  he  obtained  a  renewal 
from  the  lessor,  and  afterwards  assigned  his 
leasehold,  the  sublessee  was  not  entitled  tc  a 
renewal  as  against  the  assignee  who,  in  his  own 
name,  obtained  a  renewal  from  the  original 
lessor. 

13.  Time  for  Election.  —  McCIintock  v.  Joyner, 
77  Miss.  678,  78  Am.  St.  Rep.  541. 

690.  1.  Lessor  May  Hold  Overholding  Tenant 
as  for  Renewal. —  Hayes  v.  Goldman.  71  Ark. 
251  ;  American  Security,  etc  ,  Co.  v.  Walker,  23 
App.  Cas.  (D.  C.)  583;  Spangler  v.  Rogers,  123 
Iowa  724,  following  Andrews  v.  Marshall 
Creamery  Co.,  118  Iowa  595;  Quade  y.  Fitzioff, 
93  Minn.  115,  follo^cing  Caley  v.  Thornquist, 
89  Minn.  348  ;  Probst  V.  Rochester  Steam  Laun- 
dry Co.,  171  N.  Y.  584;  Gilbert  v.  Price,  18 
Pa.  Super.  Ct.  359;  Henderson  v.  Schuylkill 
Valley  Clay  Mfg.  Co.,  24  Pa.  Super.  Ct.  422. 
See,  however,  Lindsay  v.  Robertson,  30  Ont. 
229.  Compare  Crystal  Ice  Co.  v.  Morris,  160 
Ind.  651. 

Effect  of  Minnesota  Statute.  —  Quade  v.  Fitz- 
ioff, 93  Minn.  1 1  5. 

Holding  Over  by  Assignee  — Probst  v.  Roches- 
ter Steam  Laundry  Co.,  171  N.  Y.  584. 

2.  Immaterial  that  Notice  of  Election  Is  Re- 
quired.—  Probst  v.  Rochester  Steam  I.aundrv 
Co.,  171  N.  Y.  584. 

3.  Gerhart  Realty  Co.  v.  Brccht,  109  Mo. 
App.  23. 

4.  Holding  Over  under  New  Agreement  with 
Lessor.  —  Crystal  Ice  Co.  v.  Morris,  160  ind. 
651  ;  Burckle  v.  Adams  Bros.  Co.,  59  N.  Y. 
App.  Div.  109. 

<5!>l.  1.  Cusack  v.  Gunning  System,  T09  111. 
App.  588  ;  Perry  v.  Rockland,  etc.,  Lime  Co.,  94 
Me.  325;  Caley  v.  Thornquist,  8g  Minn.  348; 
Kelly  v.  Varnes.  52  N.  Y.  App.  Div.  100; 
Schuck  V.  Schwab,  (Supm.  Ct.  App.  T.)  84  N. 
Y.  Sunp.  806. 

6.  The  Insolvency  of  the  Lessee  does  not  en- 
title the  lessor  to  have  the  agreement  for  re- 
newal cancelled  by  a  court  of  equity.  Olden  v. 
Sassman,  67  N.  J.  Ec|.  239. 

11.  Conditions  Precedent  to  Right  to  Benewal, 
—  Hussev  v.  Domville,  (1903)   1  Ir.  R.  265. 

Renewal  "  At  the  Costs  of  the  Lessee."  —  Mostyn 
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(2)  Performance  by  Lessee  of  Agreements  in  Lease.  —  See  notes  3,  5. 
(j)  Notice  of  Election  to  Renew.  —  See  notes  6,  7. 


Privilege  of  Extension.  —  See  note  4. 

6.  By  and  Against  Whom  Right  of  Renewal  Enforceable  —  By  Whom 

Enforceable.  —  See  notes  J,  8. 

0t>4.     Against  Whom  Right  Enforceable. —  See  note  3. 

7.  Remedies  of  Lessee  —  a.  Action  for  Damages.  —  See  note  8. 
01>."5.    b.  Right  to  Renewal  as  Defense  in  Ejectment  or  Sum- 
mary Proceedings.  —  See  notes  i,  2,  4. 

c.  Specific  Performance.  —  See  notes  6,  7,  9. 
OOO.    9.  Implied  Trusts  Arising  Out  of  Renewals  —  a.  In  General.  —  See 
note  2. 

698.    XXI.  Covenants  by  Lessee  Relating  to  Redelivery  of  Possession 

—  1.  Implied  Obligation.  ■ —  See  notes  3,  5,  8. 


V.  Fitzsimnions,  (1903)  1  K.  B.  349,  reversing 
(1902)  1  K.  B.  512;  Fitzsimmons  v.  Mostyn, 
(1904)  A.  C.  46. 

Payment  of  Rent  for  Renewed  Term  in  Advance. 
—  Kemp  v.  Jennings,  4  Indian  Ter.  64. 

Condition  Requiring  Lessee  to  Furnish  a  Good 
Surety. —  Piper  v.  Levy,  114  La.  544. 

692.  3.  Failure  of  Lessor  to  Enforce  For- 
feiture. —  Swift  v.  Occidental  Min.,  etc.,  Co., 
141  Cal.  161. 

Accident,  Mistake,  etc.  —  Relief  in  Equity.  — 
Cusack  v.  Gunning  System,  109  111.  App. 
588. 

5.  Waiver  of  Strict  Compliance.  —  Palmer  v. 
Meriden  Britannia  Co.,  188  111.  508. 

6.  Notice  of  Election  to  Renew.  —  Bard  v. 
Jones,  96  111.  App.  370  ;  Perry  v.  Rockland,  etc.. 
Lime  Co.,  94  Me.  325  ;  Swigert  v.  Hartzell,  20 
Pa.  Super.  Ct.  56.  Compare  Brewer  v.  Conger, 
27  Ont.  App.  10. 

Statute  of  Frauds.  —  Where  a  lease  is  for  a 
certain  time  with  the  privilege  of  extending  the 
lease  for  four  years  longer,  the  statute  of  frauds 
does  not  require  that  the  notice  of  election  to 
extend  be  in  writing.  Sheppard  v.  Rosenkrans, 
109  Wis.  58,  83  Am.  St.  Rep.  886.  See  also 
Caley  v.  Thornquist,  89  Minn.  348. 

7.  Gerhart  Realty  Co.  v.  Brecht,  109  Mo.  App. 
25;  Denny  v.  Fronheiser,  207  Pa.  St.  174. 

693.  3.  Waiver  of  Necessity  for  Notice.  — 
Wood  v.  Edison  Electric  Illuminating  Co.,  184 
Mass.  523 ;  Gerhart  Realty  Co.  v.  Brecht,  109 
Mo.  App.  25 ;  Schuck  v.  Schwab,  (Supm.  Ct. 
App.  T.)  84  N.  Y.  Supp.  896;  Sheppard  v. 
Rosenkrans,  109  Wis.  58,  83  Am.  St.  Ren.  886. 

4.  Cusack  v.  Gunning  System,  109  111.  App. 
588;  Brown  v.  Samuels,  (Ky.  1902)  70  S.  W. 
Rep.  1047. 

7.  Assignee  of  Leasehold.  —  Warner  v.  Coch- 
rane, 128  Fed.  Rep.  553,  63  C.  C.  A.  207,  citing 
18  Am.  and  Eng.  Encvc.  of  Law  (2d  ed.)  693; 
McClintock  v.  Joyner,  77  Miss.  678,  78  Am.  St. 
Rep.  541;  Blount  v.  Connolly,  no  Mo.  App. 
603,  citing  18  Am.  and  Eng.  Encvc.  of  Law 
(2d  ed.)  693;  Probst  v.  Rochester  Steam  Laun- 
dry Co.,  171  N.  Y.  584;  Whitaker  v.  Hughes.  14 
Okla.  510.  Compare  North  Chicago  St.  R.  Co. 
v.  Le  Grand  Co.,  95  111.  App.  435. 

8.  Upton  v.  Hosmer,  70  N.  H.  493. 

But  the  lessor  may  be  estopped  by  his  con- 
duct to  object  to  an  assignment  of  the  lease  bv 
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the  lessee  and  the  right  of  the  assignee  to  de- 
mand a  renewal.  Warner  v.  Cochrane,  (C.  C. 
A.)  128  Fed.  Rep.  553. 

694.  3.  Grantee  of  Reversion.  —  A.  G.  Corre 
Hotel  Co.  v.  Wells-Fargo  Co.,  128  Fed.  Rep. 
587,  63  C.  C.  A.  23. 

8.  Action  for  Damages.  —  McClintock  v.  Joyner, 
77  Miss.  678,  78  Am.  St.  Rep.  541. 

Measure  of  Damages.  —  Walcott  v.  McNew, 
(Tex.  Civ.  App.  1901)  62  S.  W.  Rep.  815. 

695.  1.  St.  Louis  v.  Nelson,  108  Mo.  App. 
210.  But  see  Probst  v.  Rochester  Steam  Laun- 
dry Co.,  171  N.  Y.  584. 

2.  Cusack  v.  Gunning  System,  109  111.  App. 
588 ;  Willoughby  v.  Atkinson  Furnishing  Co., 
93  Me.  185;  Sheppard  v.  Rosenkrans,  109  Wis. 
58,  83  Am.  St.  Rep.  886.  See,  however,  Perry 
v.  Rockland,  etc.,  Lime  Co.,  94  Me.  325. 

4.  Summary  Proceedings. —  Piatt  v.  Cutler,  75 
Conn.  183  :  Denny  v.  Fronheiser,  207  Pa.  St. 
174.  See  Bard  v.  Jones,  96  111.  App.  370;  Fer- 
guson v.  Jackson,  180  Mass.  557;  Schuck  v. 
Schwab,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
896. 

6.  Specific  Performance.  —  Niederstein  v.  Cu- 
sick,  178  N.  Y.  543;  Wurster  v.  Armfield,  67  N. 
Y.  App.  Div.  158.  reversed  on  other  grounds 
175  N.  Y.  256;  Kaufmann  v.  Liggett,  209  Pa. 
St.  87. 

7.  Kaufmann  v.  Liggett,  209  Pa.  St.  87. 

9.  Insolvency  of  Lessee.  —  See  Olden  v.  Snss- 
man,  67  N.  J.  Eq.  239. 

696.  2.  Implied  Trusts  Arising  Out  of  Re- 
newals. —  McDonald  v.  Fiss,  54  N.  Y.  App. 
Div.  480 ;  Koehler  v.  Kennedy.  65  N.  Y.  App. 
Div.  611. 

698.  3.  Implied  Obligation  to  Redeliver  Pos- 
session. —  Waller  v.  Cockfield.  in  La.  505; 
Harvin  v.  Blackman,  112  La.  24:  Myers  v. 
Hussenbuth,  (Supm.  Ct.  App.  T.)  32  Misc.  (N. 
Y. )  717:  Rosenbaum  v.  Pendleton,  9  Ohio  Dec. 
642,  7  Ohio  N.  P.  364. 

5.  Duty  to  Remove  Rubbish.  —  Boardman  v. 
Howard,  90  Minn.  273,  101  Am.  St.  Rep.  mo. 

No  Duty  to  Remove  Advertisements  from  Space 
Let  for  Advertising  Purposes. —  Goldman  v.  New 
York  Advertising  Co.,  (Supm.  Ct.  App.  T.)  20 
Misc.  (N.  Y.)  133. 

8.  No  Duty  to  Remove  Debris  of  Fire.  —  See 
T'o-rdman .  v.  Howard,  90  Minn.  273,  101  Am. 
St.  Rep.  409. 
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698.  2.  Express  Covenant  to  Redeliver  Possession  —  a.  In  General  — 

Discharge  of  Covenant.  —  See  notes  10,  12. 

Liability  of  Assignee  of  Term.  —  See  note  1 3. 

699.  Assignee  of  Reversion.  —  See  note  I. 

b.  Covenants  to  Surrender  in  Particular  Condition.  — 
See  notes  2,  3,  7,  9,  10. 

700.  4.  Damages  for  Breach.  —  See  note  3. 


698.  10.  Lazarus  v.  Ludwig,  45  N.  Y.  App. 
Div.  486.  Compare  Boardman  v.  Howard,  90 
Minn.  273,  101  Am.  St.  Rep.  409. 

12.  Allowing  the  Tenant  to  Hold  Over  as  a 
monthly  tenant  is  not  a  waiver  of  the  tenant's 
agreement  to  surrender  the  premises  in  a  par- 
ticular condition.  Lazarus  v.  Ludwig,  45  N.  Y. 
App.  Div.  486. 

13.  Assignee  of  Leasehold.  —  Peck  v.  Christ- 
man,  94  111.  App.  435. 

699.  1.  Northern  Pac.  R.  Co.  v.  McClure, 
9  N.  Dak.  73- 

But  where  the  assignment  by  the  reversioner 
is  only  to  the  extent  of  the  unexpired  term  of 
the  leasehold,  the  reversion  is  not  assigned 
so  as  to  authorize  the  assignee  to  maintain  an 
action  for  the  breach  of  the  covenant  for  a 
return  of  the  premises.  Bordereaux  v.  Walker, 
85  111.  App.  86. 

2.  Covenant  to  Redeliver  Possession  in  Particu 
lar  Condition,  —  Reed  v.  Harrison,  196  Pa.  St. 
337- 

3.  In  Repair  or  Good  Repair.  —  Lehmaier  v. 
Jones,  100  N.  Y.  App.  Div.  495. 

Restoring  Buildings  Destroyed  by  Fire.  —  Get- 
tysburg Electric  R.  Co.  v.  Electric  Light,  etc., 
Co.,  200  Pa.  St.  372. 

7.  Reasonable  Wear  and  Tear.  —  Hawkins  v. 
Ringler,  47  N.  Y.  App.  Div.  262 ;  Browning  v. 
Garvin,  48  N.  Y.  App.  Div.  140. 


9.  "  Accidents  by  Fire." — Ford  v.  Phillips,  22 
Quebec  Super.  Ct.  296. 

Elements.  —  The  term  "  elements  "  in  a  pro- 
vision for  the  return  of  the  property  in  as  good 
condition  as  it  was  received,  damage  by  the 
elements  excepted,  does  not  include  the  de- 
struction of  the  premises  by  fire  started  from 
fires  maintained  on  the  premises.  Porter  v. 
Allen,  8  Idaho  358. 

10.  Destruction  of  Buildings.  —  Porter  v. 
Allen,  8  Idaho  35S  ;  Daggett  v.  Webb,  30  Tex. 
Civ.  App.  415. 

70©.  3.  Willoughby  v.  Atkinson  Furnishing 
Co.,  93  Me.  185;  Darlington  v.  De  Wald,  194 
Pa.  St.  305  ;  Daggett  v.  Webb,  30  Tex.  Civ. 
App.  415- 

Where  a  lease  contained  a  covenant  to  re- 
pair and  a  further  covenant  to  deliver  up  the 
premises  in  good  repair,  and  during  the  term 
damages  were  recovered  by  the  landlord  for 
breach  of  the  covenant  to  repair,  the  true  meas- 
ure of  damages  for  failure  to  deliver  up  the 
premises  in  good  repair  was  held  to  be  the  cost 
of  putting  the  premises  into  the  state  of  repair 
in  which  the  tenant  was  bound  to  leave  them  at 
the  expiration  oi  the  term  less  the  sum  recov- 
ered by  the  landlord  during  the  term  for  breach 
of  the  covenant  to  repair.  Ebbets  v.  Conquest, 
82  L.  T.  N.  S.  560. 


LEGACIES  AND  DEVISES. 


By  J.  E.  Brady. 

709.  I.  Definitions  and  General  Principles  — a  Legacy.  —  See  note  i< 

710.  See  notes  2,  5,  6. 

711.  A  Devise.  —  See  note  i. 

Bequest  or  Devise  of  Income,  Rents,  Etc.  —  See  note  4. 

II.  Classes  of  Legacies  and  Devises  and  Incidents  Thereof  — 
1.  General  Legacies  —  a.  DEFINITION. — See  note  7. 

709.  1.  Legacy  Defined.  —  Matter  of  Camp- 
bell, 27  Utah  361. 

710.  2.  Provision  for  "Sufficient  Clothing." 

—  White's  Estate,  23  Pa.  Super.  Ct.  552,  citing 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  710. 

5.  Legacy  Synonymous  with  Bequest.  —  Matter 
of  Campbell,  27  Utah  361. 

6.  "  Legacy  "  Primarily  Applicable  to  Personalty 
Only.  —  Matter  of  Campbell,  27  Utah  361. 

711.  1.  Devise  Defined.  —  Matter  of  Dailey, 
(Surrogate  Ct.)  43  Misc.  (N.  Y.)  552;  Matter 
of  Campbell,  27  Utah  361. 

4.  Devise  of  Rents,  Profits,  and  Income  of  Land. 

—  Mayes  Karn,  115  Ky.  264;  Gidley  v. 
Lovenbcrg,  35  Tex.  Civ.  App.  203,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  711. 


A  Devise  of  the  "  Use  and  Occupation  "  of  real 
estate  carries  with  it  the  title  to  the  property 
itself.  Mayer  v.  Mayer,  78  S.  W.  Rep.  883,  25 
Ky.  L.  Rep.  1823 

7.  General  Legacy  Defined.  —  New  Albany 
Trust  Co.  v.  Powell,  29  Ind.  App.  494,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  711; 
Crawford  v.  McCarthy,  159  'N.  Y.  514;  Matter 
of  Fisher,  93  N.  Y.  App.  Div.  186;  Martin  for 
Opinion,  25  R.  I.  1  ;  Rogers  v.  Rogers,  67  S. 
Car.  168,  100  Am.  St.  Rep.  721,  quoting  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  711. 

A  General  Legacy  Is  Payable  Out  of  the  Per- 
sonal Estate  Only,  in  the  absence  of  a  contrary 
expression  of  desire  on  the  part  of  the  tes- 
tator.   Matter  of  Grotrian,  (Surrogate  Ct.)  30 
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note  S. 

713. 
711. 
715. 


Property  i 
710. 


Instances  of  General  Legacies  —  Pecuniary  Legacies. —  See 

A  Bequest  of  Goods  and  Chattels.  —  See  note  12. 
Where  Stocks,  Bonds,  or  Other  Securities.  — See  notes  1,2,  3. 
A  Bequest  of  All  the  Testator's  Property.  —  See  note  7. 
Devise  or  Bequest  of  Residue.  —  See  notes  8,  9,  IO. 

2.  Specific  Legacies  and  Devises  —  a.  Definition.  —  See  note  l. 
Characteristics  and  Incidents  —  Accessions.  —  See  note  5. 

Exoneration  from  Charges  and  Incumbrances.  —  See  note  8. 
See  note  I. 

Ownership  by  Testator.  —  See  note  3. 

Construction  of  Legacies  as  Specific  Not  Favored.  —  See  notes  7,  8. 

c.  Ins  tances  of  Specific  Legacies  and  Devises  —  (i)  Specific 
n  General.  —  See  note  9. 
Enumeration  of  Specific  Articles  in  Residuary  Clause.  — -  See  notes  4,  5- 


Misc.  (N.  Y.)  23.  For  a  full  discussion  of  this 
subject,  see  the  title  Marshaling  Decedents' 
Estates,  vol.  19,  p.  1349  el  seq. 

712.  8.  Pecuniary  Legacies.  —  Rexford  v. 
Bacon,  195  111.  81  ;  Adair  v.  Adair,  11  N.  Dak. 
175;  Martin  for  Opinion,  25  R.  I.  1.  See  also 
Matter  of  Fisher,  93  N.  Y.  App.  Div.  186; 
Rogers  v.  Rogers,  67  S.  Car.  168,  100  Am.  St. 
Rep.  721. 

Annuities. —  Turner  v.  Mather,  86  N.  Y.  App. 
Div.  172,  affirmed  179  N.  Y.  581. 

12.  Goods  and  Chattels  of  Designated  Quantity 
or  Amount.  —  Kingsland  v.  Kingsland,  60  N.  J. 

Eq.  65. 

713.  1.  Bequest  of  Stocks,  Bonds,  and  Other 

Securities. — Slade  v.  Talbot,  182  Mass.  256; 
Blair  v.  Scribner,  65  N.  J.  Eq.  498 ;  Spencer 
v.  De  Witt  C.  Hay  Library  Assoc.,  (Supm.  Ct. 
Spec.  T.)  36  Misc.  (N.  Y.)  393;  Martin  for 
Opinion,  25  R.  I.  1,  citing  18  Am.  and  Enc. 
Fncyc.  of  Law  (2d  ed.)  713.  See  also  Matter 
of  Lyle,  (Surrogate  Ct.)  41  Misc.  (N.  Y.) 
S96. 

2.  Ownership  of  Securities  of  Kind  Bequeathed. 

—  Martin  for  Opinion,  25  R.  L  1,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  713. 

3.  Ownership  of  Exact  Number  of  Shares  Be- 
queathed.—  Martin  for  Opinion,  25  R.  I.  1, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  713. 

7.  Bequest  of  Proportionate  Part.  —  Blakeslee 
v.  Pardee,  76  Conn.  263. 

A  Bequest  of  the  Contents  of  a  Deposit  Vault 

to  different  legatees  in  certain  proportions, 
where  the  contents  consisted  of  stocks,  bonds, 
etc.,  and  were  incapable  of  a  proper  division 
without  first  being  turned  into  money,  was  held 
to  be  a  general  legacy.  Matter  of  Fisher,  93 
N.  Y.  App. 'Div.  186. 

8.  Devise  or  Bequest  of  Residue  Held  General. 
— Martin  for  Opinion,  25  R.  I.  1. 

9.  Enumeration  of  Particular  Articles  in  Re- 
siduary Clause. —  Martin  for  Opinion,  25  R.  I.  1. 

10.  Legacies  Given  Out  of  Residuum.  —  See 
Adair  v.  Adair,  1 1  N.  Dak.  175. 

711.  1.  Specific  Legacy  or  Devise  Denned  — 
England.  —  Barr  v.  Audrossan  Castle  Curling 
Club,  (Sc.  Ct.  of  Sess.)  3  F.  903. 

Canada.  —  See  In  re  Mackey,  6  Ont.  L.  Rep. 
294,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  714. 

Illinois.  —  Rexford  v.   Bacon,    195    111.  81, 
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citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  714;  Dauel  v.  Arnold,  201  111.  579  . 

Indiana  New  Albany  Trust  Co.  v.  Powell, 

29  Ind.  App.  494,  quoting  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  714. 

Missouri.  —  Waters  v.  Hatch,  181  Mo.  262, 
quoting  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  714. 

New  Jersey.  —  Kingsland  v.  Kingsland,  60 
N.  J.  Eq.  65. 

New  York.  —  Matter  of  Fisher,  93  N.  Y. 
App.  Div.  186. 

North  Dakota.  —  Adair  v.  Adair,  11  N.  Dak. 
'75- 

Rhode  Island.  —  Martin  for  Opinion,  25  R.  I. 
1  ;  In  re  Tillinghast,  23  R.  I.  121. 

South  Carolina.  —  Rogers  v.  Rogers,  67  S. 
Car.  168,  100  Am.  St.  Rep.  721,  quoting  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  714. 
Utah.  —  Matter  of  Campbell,  27  Utah  361. 
5.  Accessions. —  See  Southgate  v.  Continental 
Trust  Co.,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N. 
Y.)  415,  modified  74  N.  Y.  App.  Div.  150. 

8.  Municipal  Assessments.  —  Where  real  prop- 
erty was  left  in  trust  to  pay  the  income  to  the 
beneficiary  for  life  it  was  held  that  an  assess- 
ment for  street  improvements  should  be  paid 
from  the  body  of  the  estate  and  not  from  the 
income.  Peltz  v.  Learned,  70  N.  Y.  App.  Div. 
312. 

715.  1.  Devisee  Must  Pay  a  Mortgage  on 
Real  Property  Devised  to  Him  where  the  property 
was  mortgaged  at  the  time  the  will  was  made. 
Jackson  v.  Bevins,  74  Conn.  96. 

3.  Subject  of  Specific  Legacy  Must  Be  Part  of 
Testator's  Estate.  —  Hosea  v.  Skinner,  (Supm. 
Ct.  Spec,  r.)  32  Misc.  (N.  Y.)  653 

7.  Construction  of  Leg-acies  as  Specific  Not  Fa- 
vored.—  Blair  v.  Scribner,  65  N.  J.  Eq.  498; 
Cramer  v.  Cramer,  (Supm.  Ct.  Tr.  T.)  35  Misc. 
(N.  Y.)  17;  Martin  for  Opinion,  25  R.  I.  1. 

8.  Intent  of  Testator  Governs.  —  New  Albany 
Trust  Co.  v.  Powell,  29  Ind.  App.  494 ;  Blair 
r.  Scribner,  65  N.  J.  Eq.  498 ;  Cramer  v. 
Cramer,  (Supm.  Ct.  Tr.  T.)  35  Misc.  (N.  Y.) 
17;  Martin  for  Opinion,  25  R.  I.  1;  In  re 
Bradley.  73  Vt.  253. 

9.  Bequest  of  Specific  Chattel.  —  Matter  of 
Campbell,  27  Utah  361.  See  also  Rogers  v. 
Rogers,  67  S.  Car.  168,  100  Am.  St.  Rep. 
721. 

716.  4.  Enumeration  of  Specific  Things  in 
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710.     Personalty  Identified  by  Location.  — See  note  9. 

717.  (2)  Money.  —  See  notes  1,  2,  3,  5,  7. 

718.  A  Bequest  of  the  Residue  of  a  Specific  Fund.  —  See  note  2. 

(3)  Stocks,  Bonds,  and  Other  Securities.  —  See  notes  5,  6. 
Descriptive  Words  Indicative  of  Intent.  —  See  note  J. 

719.  See  note  1. 

The  Fact  that  the  Testator  Owned  Securities  of  the  Kind  and  Amount  Bequeathed.  — 
See  notes  6,  7. 

Where  the  Bequest  Is  of  a  Certain  Sum  of  Designated  Stocks.  —  See  note  8. 

720.  See  note  1. 

721.  3.  Demonstrative  Legacies  —  a.  Definition.  —  See  note  5. 
b.  Characteristics  and  Incidents.  —  See  notes  6,  7,  8. 

722.  c.  Instances  of  Demonstrative  Legacies.  —  See  notes  4,  5. 


Residuary  Bequest.  —  Martin  for  Opinion,  25 
R.  I.  1. 

710.  5.  Enumerated  Articles  Distinguished 
from  Residue. —  Dauel  v.  Arnold,  201  111.  579, 
citing  18  Am.  and  Eng.  Encyc.  or  Law  (2d  ed.) 
716. 

9.  Personalty  Identified  by  Location.  —  Page  v. 
Eldredge  Public  Library,  60  N.  H.  575. 

Bequest  of  "  My  Personal  Property  of  Which  I 
May  Die  Possessed." — Currier  v.  Currier,  70  N. 
H.  145. 

A  Bequest  of  the  Income  of  the  pioceeds  of 
real  estate  to  the  beneficiary  for  life,  the  prin- 
cipal to  go  to  others  after  his  death,  is  specific. 
Martin  for  Opinion.  25  R.  I.  [. 

717.  1.  Specific  Bequest  of  Money. —  See  Mar- 
tin for  Opinion,  25  R.  I.  1. 

2.  Bequest  of  Debt  Due  Testator.  —  In  re  Grain- 
ger, (1900)  2  Ch.  756,  69  L.  J.  Ch.  789,  83  L.  T. 
N.  S.  209,  48  W.  R.  673,  40  W.  R.  197  :  Angus 
v.  Noble,  73  Conn.  56.  See  also  Blair  v.  Scrib- 
ner,  65  N.  J.  Eq.  498;  Adair  v.  Adair,  11  N. 
Dak.  175. 

A  Bequest  of  "  Claims  of  Every  Kind  and  De- 
scription "  and  "  All  Interest"  in  a  Certain  Estate 

is  specific.  Rogers  1.  Rogers,  67  S.  Car.  168, 
100  Am.  St.  Rep.  721. 

3.  Bequest  of  Specified  Fund.  —  In  re  Tilling- 
hast,  23  R.  I.  121. 

"  All  Cash  Moneys  Whatsoever  Now  Belonging 
to  Me."  —  Gilchrist's  Estate,  9  Pa.  Dist.  249,  23 
Pa.  Co.  Ct.  602. 

5.  Money  Deposited  in  Particular  Bank.  —  See 
Adair  v.  Adair,  11  N.  Dak.  175. 

7.  Proceeds  of  a  Certain  Bond  or  Mortgage.  — 
See  Rogers  v.  Rogers,  67  S.  Car.  168,  100  Am. 
St.  Rep.  721. 

71 S.  2.  Residue  Given  Subject  to  Payment  of 
Specific  Gifts.  —  Barrett's  Estate,  22  Pa.  Super. 
Ct.  75,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  718,  and  quoting  the  entire  text  para- 
graph. 

5.  Specific  Bequest  of  Stocks,  Bonds,  Etc.  —  Dis- 
trict of  Columbia.  —  Douglass  v.  Douglass,  13 
App.  Cas.  (D.  C.)  21. 

Illinois.  —  Rexford  v.  Bacon,  195  111.  81. 

Indiana. —  New  Albany  Trust  Co.  v.  Powell, 
29  Ind.  App.  494. 

Missouri.  —  Waters  v.  Hatch,  181  Mo.  262. 

New  Jersey.  —  Blair  v.  Scribner,  65  N.  J.  Eq. 
498. 

New  York.  —  Hosea  v.  Skinner,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  653:  Matter  of 
Robinson,   (Surrogate  Ct.)   37  Misc.   (N.   V. ) 


336;  Cramer  v.  Cramer,  (Supm.  Ct.  Tr.  T.)  35 
Misc.  (N.  Y.)  17. 

Rhode  Island.  —  Martin  for  Opinion,  25  R.  I.  1. 

6.  Reduction  of  Notes.  —  Where  a  note  has  been 
reduced  by  payments  the  legatee  takes  the  note 
as  it  stands  at  the  testator's  death.  Martin  for 
Opinion,  25  R.  I.  1. 

7.  Descriptive  Words  Indicative  of  Intent.  — 
Martin  for  Opinion,  25  R.  1.  1. 

719.  1.  Words  Showing  Intent  in  General. 
—  A  legacy  of  a  number  of  shares  of  stock,  a 
portion  of  which  were  referred  to  as  being 
"  now  pledged  as  collateral,"  was  held  to  be 
specific.  Matter  of  Lyle,  (Surrogate  Ct.)  41 
Misc.  (N.  Y.)  596. 

6.  Ownership  by  Testator  Alone  of  Shares  Suffi- 
cient to  Satisfy  Legacies. —  New  Albany  Trust 
Co.  v.  Powell,  29  Ind.  App.  494,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  715  [719]. 

7.  Separation  of  Bequests  into  Stocks  and  Money. 
— ■  New  Albany  Trust  Co.  v.  Powell,  29  Ind. 
App.  494,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  715  [719]. 

8.  Bequest  of  Stock  Estimated  in  Money.  — 
Piper  v.  Adair,  (Ky.  1901)  64  S.  W.  Ren.  645; 
Blair  v.  Scribner,  65  N.  J.  Eq.  498,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  719. 

720.  1.  Bequest  of  Money  Payable  Out  of 
Designated  Stock.  —  See  Blair  v.  Scribner,  65 
N.  J.  Eq.  498. 

721.  5.  Demonstrative  Legacy  Defined.  — 
Matter  of  Fisher,  03  N.  Y.  App.  Div.  186; 
Matter  of  Warner.  (  Surrrgate  Ct.)  39  Misc. 
(N.  Y.)  432;  Baptist  Female  University  v. 
Borden,  132  N.  Car.  476:  Adair  v.  Adair.  11 
N.  Dak.  17s;  Rogers  v.  Rogers.  67  S.  Car.  168, 
100  Am.  St.  Rep.  ^21,  quoting  :8  Am.  and  Eng. 
Encyc.  op  Law  (2d  ed.)  721. 

6.  Similarity  Between  Demonstrative  and  Specific 
Legacies. —  Matter  of  Fisher,  93  N.  Y.  App. 
Div.  186  ;  Baptist  Female  University  v.  Borden, 
132  N.  Car.  476;  Rogers  v.  Rogers,  67  S.  Car. 
168,  100  Am.  St.  Rep.  721. 

7.  Demonstrative  Legacy  Abatable  as  to  Amount 
Unpaid  After  Exhausting  Fund  Designated.  — 
Matter  of  Warner,  (Surrogate  Ct.)  39  Misc.  (N. 
Y.)  433. 

8.  Demonstrative  Legacies  Not  Subject  to  Ademp- 
tion. —  Baptist  Female  University  v.  Borden, 
132  N.  Car.  476;  Adair  v.  Adair,  11  N.  Dak. 
175  ;  Rogers  v.  Rogers,  67  S.  Car.  168,  100  Am. 
St.  Rep.  721. 

722.  4.  Income  of  Specified  Fund.  —  Angus 
v.  Noble,  73  Conn.  56. 
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7*.i3.    4.  Residuary  Legacies  and  Devises — a.  Definition. — See  note  3. 

b.  What  Constitutes  Residuary  Legacy  or  Devise.  —  See 

notes  4,  5,  6. 

7*-i  I.     Bequests  Made  After  Residuary  Clause.  —  See  note  3. 

c.  What  Passes  by  Residuary  Bequest.  —  See  note  4. 
7*2.1.    See  notes  2,  4. 

7*2<».  5.  Cumulative  and  Repeated  or  Substituted  Bequests  —  b.  Rules  of 
Construction  —  (1)  Intention  of  Testator.  —  See  note  5. 

(2)   Ascertainment  of  Intention  —  (a)  Internal  Evidence  —  bb.  Language 
Expressing  Intent.  — See  note  7. 
7*>7.    See  note  4. 

7*3i).     (b)  Extrinsic  Evidence — bb.  Legacies  of  Quantity  Given  by  Same  Instrument 

  (ad)  Legacies  Equal  in  Amount.  —  See  note  J. 

(bb)  Legacies  Unequal  in  Amount.  —  See  note  9. 
7 IIO.    cc.  Legacies  of  Quantity  Given  by  Different  Instruments.  —  See  note  I. 

c  Incidents  of  Cumulative  and  Substituted  Bequests.  — 
—  See  note  10. 

731.    6.  Substitutional  Bequests  (with  Respect  to  Persons).  —  See  note  3. 

The  Incidents.  —  See  note  5. 


722.  5.  Bequest  of  Money  Out  of  Stock,  Etc. — 

Olcott  v.  Ossowski,  (Suprn.  Ct.  Spec.  T.)  34 
Misc.  (N.  Y.)  376.  See  also  Matter  of  Fisher, 
93  N.  Y.  App.  Div.  186;  Rogers  v.  Rogers,  67 
S.  Car.  168,  100  Am.  St.  Rep.  721. 

723.  3.  Definition.  —  Prison  Assoc.  v.  Rus- 
sell   ioj  Va.  563;  In  re  Bradley,  123  Wis.  186. 

There  May  Be  in  the  Same  Will  Two  Good 
Residuary  Devises,  the  One  Limited  to  Freeholds, 
the  Other  Limited  to  Copyholds.  —  In  re  Mason, 
(iqoi)  1  Ch.  619,  affirmed  (1903)  A.  C.  1. 

4.  No  Particular  Form  of  Words  Required.  — 
Prison  Assoc.  v.  Russell,  103  Va.  563;  Lynch 
v.  Spicer,  53  W.  Va.  426,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  723. 

5.  Presumption  in  Favor  of  Residuary  Legatee. 
—  Prison  Assoc.  v.  Russell,  103  Va.  363. 

6.  Use  of  Word  "  Residue,"  etc.,  Not  Necessary 
to  Constitute  Residuary  Clause.  —  Prison  Assoc. 
v.  Russell,  103  Va.  563. 

724.  3.  Bequests  Made  After  Residuary 
Clause.  —  Prison  Assoc.  v.  Russell,  103  Va.  563. 

4.  What  Passes  under  Residuary  Clause  —  In 
General.  —  Matter  of  Granniss,  142  Cal.  1  ; 
Langley  v.  Westchester  Trust  Co.,  180  N.  Y. 
326;  Wood's  Estate,  209  Pa.  St.  16;  Martin 
for  Opinion,  25  R.  I.  1  ;  Prison  Assoc.  v.  Rus- 
sell, 103  Va.  563. 

A  gift  of  "  the  rest  of  my  plate  and  house- 
hold effects  "  passes  to  the  legatee  title  to  wines 
which  were  in  the  house.  Brinckerhoff  v.  Farias, 
52  N.  Y.  App.  Div.  256,  affirmed  170  N.  Y.  427. 

Where  a  testator  sold  stocks  which  he  had 
bequeathed  and  invested  the  proceeds  in  other 
securities  the  latter  passed  under  the  residuary 
clause.  Hosea  v.  Skinner,  (Supm.  Ct.  Spec.  T.) 
32  Misc.  (N.  Y.)  653. 

725.  2.  Liberal  Construction  to  Prevent 
Intestacy.  —  Matter  of  Grannis,  142  Cal.  1  ;  Davis 
v.  Davis,  62  Ohio  St.  4  r  1 ,  78  Am.  St.  Rep.  725  ; 
Prison  Assoc.  v.  Russell,  ro3  Va.  563. 

4.  Fiske  v.  Fiske,  26  R.  I.  509,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  725. 

726.  5.  Intention  of  Testator  the  Rule  of  Con- 
struction. —  Rexford  v.  Bacon,  195  111.  81  ; 
Sondheim  v.  Fechenbach,  (Mich.  1904)  100  N. 
W.  Rep.  586;  Adair  v.  Adair,  11  N.  Dak.  175. 


See  also  Blakeslee  v.  Pardee,  76  Conn.  263 ; 
Southgate  v.  Continental  Trust  Co.,  (Supm.  Ct. 
Spec.  T.)  36  Misc.  (N.  Y.)  415,  modified  74 
N.  Y.  App.  Div.  150. 

7.  Where  Codicil  Revokes  First  Legacy.  — 
Rexford  v.  Bacon,  195  111.  8r. 

727.  4.  Intent  to  Make  Legacies  Cumulative. 
—  Blakeslee  v.  Pardee,  76  Conn.  263. 

729.  7.  Legacies  of  Equal  Amount — Repe- 
tition Presumed.  —  Waters  v.  Hatch,  181  Mo. 
262.  See  also  Southgate  v.  Continental  Trust 
Co.,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 
415,  modified  74  N.  Y.  App.  Div.  150. 

9.  Legacies  of  Unequal  Amount  Presumed  to  Be 
Cumulative.  —  Southgate  v.  Continental  Trust 
Co.,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  415, 
modified  74  N.  Y.  App.  Div.  150.  See  also 
Blakeslee  v.  Pardee,  76  Conn.  263. 

Where  There  Are  Not  Sufficient  Assets  to  pay 
both  legacies  together  with  the  other  bequests 
made  in  the  will  the  second  legacy  though  dif- 
ferent in  amount  from  the  first  and  given  by  a 
different  instrument  will  be  regarded  as  taking 
the  place  of  the  first.  Sondheim  v.  Fechenbach, 
(Mich.  1904)  100  N.  W.  Rep.  5S6. 

7.30.  1.  Legacies  Given  by  Different  Instru- 
ments Held  Prima  Facie  Cumulative.  —  South- 
gate  v.  Continental  Trust  Co.,  (Supm.  Ct.  Spec. 
T.)  36  Misc.  (N.  Y.)  415.  modified  74  N.  Y. 
App.  Div.  150. 

10.  Substituted  and  Added  Legacies  Subject  to 
Same  Conditions  as  First  or  Primary  Legacy.  — 
Rexford  v.  Bacon.  195  111.  Sr.  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  710. 

731.  3.  Legacies  Held  Substitutional  with 
Respect  to  Persons.  —  De  Haven's  Estate.  207 
Pa.  St.  147. 

Lapsed  Gift  —  Codicil.  —  Where  a  gift  to  a 
corporation  lapsed  by  reason  of  the  corporation 
consolidating  with  .mother  corporation  and 
thereby  chancincr  its  corporate  identity,  a  codicil 
which  did  not  refer  to  the  gift,  though  made 
after  the  consolidation,  was  held  not  to  substi- 
tute the  new  corporation  as  beneficiary.  Glad- 
ding v.  St.  Matthew's  Church,  25  R.  I.  628.  105 
Am.  St.  Rep. 

5.  Substitutional  Bequest  Subject  to  Same  Con- 
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732. 


733. 


7.  Vested  or  Contingent  Bequests.  —  See  note  6. 

8.  Conditional  Bequests  —  a    DEFINITION. — See  note  2. 

b.  Condition  Precedent.  —  See  note  3. 

Illustrations  of  Precedent  Conditions.  —  See  notes  5,  6,  7. 

c.  Condition  Subsequent.  —  See  note  1. 

Illustrations  of  Subsequent  Conditions.  —  See  note  4. 

d.  Validity  of  Conditions.  —  See  note  7. 

e.  Performance  —  (i)  In  General.  — See  note  9. 

734.  (2)  Time  for  Performance.  —  See  note  2. 

(4)  Effect  of  Impossibility  of  Performance  —  In  Respect  to  Conditions 
Subsequent.  —  See  note  6. 

735.  IV.  What  Property  May  Be  Devised  or  Bequeathed.  —  See  note  1. 
V.  Who  May  Be  Devisees  or  Legatees — 1.  In  General.  —  See 

4.  Paramours  and  Illegitimate  Children  —  Paramour  or  Concubine.  —  See 

5.  Attesting  Witnesses — -Gift  to  Attening  Witness  Void.  —  See  notes  2,  3. 


note  2. 

736. 
note  9. 

738. 


ditions  as  Primary  Bequest.  —  De  Haven's  Estate, 

207  iJa.  St.  147. 

73  3 .  6.  Distinction  Between  Vested  and  Con- 
tingent Legacies. —  Taylor  v.  Taylor,  118  Iowa 
407  ;  Rudd  v.  Cornell,  58  N.  Y.  App.  Div.  207, 
affirmed  177  N.  Y.  114;  Mulvey  v.  Reilly, 
(Supm.  Ct.  Spec.  T.)  .31  Misc.  (N.  Y.)  10; 
Lewis  v.  Howe,  174  N.  Y.  340;  Clark  v.  Cam- 
mann.  160  N.  Y.  315;  Haug  v.  Schumacher,  166 
N.  Y.  506  ;  Allison  v.  Allison,  101  Va.  537 ; 
In  re  Moran.  118  Wis.  177. 

732.  2.  Condition  May  Be  Either  Precedent 
or  Subsequent.  —  Shuman  v.  Heldman,  63  S.  Car. 
474- 

3.  Condition  Precedent  Such  as  Precedes  Vesting. 

—  Shuman  v.  Heldman,  6j  S.  Car.  474. 

5.  That  Donee  Live  with  Testator's  Widow.  — 
Shuman  v.  Heldman,  63  S.  Car.  474. 

6.  If  Donee  Attain  Age  of  Twenty-one  Years.  — 

Compare  h'e  Dennis,     Ont.  L.  Rep.  46. 

7.  Learning  of  Trade. —  Colby  v.  Dean,  70  N. 

H.  sor. 

733.  1.  Condition  Which  May  Accompany  or 
Follow  Vesting.  —  Shuman  v.  Heldman,  63  S. 
Car.  474.    See  also  In  re  Ross,  7  Ont.  L.  Rep. 

493- 

4.  Provision  for  Support  of  Another.  —  See  Rob- 
erts v.  Crume,  173  Mo.  572. 

Provision  for  Preservation  of  a  Residence  and 
Pictures  It  Contained. —  Matter  of  Woods,  (Sur- 
rogate Ct.)  33  Misc.  (N.  Y.)  12,  affirmed  61 
N.  Y.  App.  Div.  587. 

Legacy  to  Church  on  Condition  that  Its  Officers 
Care  for  and  Annually  Visit  Testatrix's  Grave.  — 
Congregational  Church  v.  Cutler,  76  Vt.  338. 

7.  Condition  that  Devisee  Be  Heard  from  Within 
Ten  Years.  —  Connor  v.  Sheridan,  116  Wis.  666. 

A  Condition  Against  Remarriage  by  a  Widow 
is  not  in  contravention  of  public  policy.  Over- 
ton v.  Lea,  io8  Term  501;. 

Condition  that  Donee  Secure  a  Divorce.  —  A  tes- 
tator left  property  in  trust  for  his  daughter, 
the  will  providing  that  the  trust  should  end 
upon  the  daughter's  obtaining  a  divorce  from 
her  husband.  It  was  held  that  the  condition 
was  not  void  on  the  ground  that  its  object  was 
to  incite  the  daughter  to  secure  a  separation 
by  divorce.  Ellis  v.  Hirkhcad,  30  Tex.  Civ.  App. 
529. 


9.  Condition  that  Donees  Have  a  Useful  Trade  — 
Fulfilled  by  Becoming  Schoolteacher,  Bookkeeper, 
and  Typewriter. —  Colby  v.  Dean,  70  N.  H.  591. 

Condition  that  Beneficiary  Be  Christened  and 
Known  by  a  Specified  Name. —  Smith  v.  Smith,  64 
Neb.  563. 

Condition  that  Legatee  "  Be  Living  with  Me  at 
the  Time  of  My  Death."  —  Kuhn's  Estate,  203 
Pa.  St.  17. 

Condition  of  Payment  of  Legacies.  —  Where  a 
residuary  devise  is  conditioned  upon  the  pay- 
ment of  certain  legacies,  no  time  being  stated, 
the  mere  fact  that  they  have  not  been  paid 
does  not  constitute  a  breach  of  al  condition  sub- 
sequent such  as  will  forfeit  the  estate.  Moore 
v.  Moore,  69  N.  H.  420. 

734.  2.  Condition  Must  Be  Performed  Within 
a  Reasonable  Time.  — Colby  v.  Dean,  70  N.  H. 
591  ;  Moore  v.  Moore,  69  N.  H.  420. 

6.  Legatee  May  Show  Intention.  —  In  an  ac- 
tion by  a  legatee  to  recover  a  bequest  upon  a 
condition  subsequent  the  legatee  may  show 
what  his  intention  is  in  regard  to  the  perform- 
ance of  the  condition.  Congregational  Church 
v.  Cutler,  76  Vt.  338. 

735.  1.  Insurance  on  the  Life  of  a  Testator 
may  be  bequeathed  to  a  person  having  no  in- 
surable interest  in  the  testator's  life.  Fletcher 
v.  Williams,  (Tex.  Civ.  App.  1902)  66  S.  W. 
Rep.  860. 

2.  Slaves.  — Jervis  v.  Lewellyn,  130  N.  Car. 
616. 

736.  9.  Gifts  to  Paramour  or  Concubine  Valid. 

—  See  Southgate  v.  Continental  Trust  Co., 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  415, 
modified  74  N.  Y.  App.  Div.  150;  In  re  Dries, 
(N.  J.  1903}  55  Atl.  Rep.  %\.\. 

73S.  2.  Effect  of  Codicil.  -A  gift  was  made 
by  a  will  to  one  of  the  attesting  witnesses 
thereto  ;  but  a  codicil,  not  attested  by  the  bene- 
ficiary, was  subsequently  made  affirming  the 
gift.  It  was  held  that  he  thereby  became  en- 
titled to  the  gift,  and  that  his  right  was  not 
affected  by  his  acting  as  witness  to  a  second 
todicil  affirming  the  will  and  first  codicil.  In 
rc  Trotter,  (1899)  1  Ch.  764,  68  L.  J  Ch.  363, 
80  L.  T.  N.  S.  647.  47  W.  R.  477. 

3.  Gift  to  Attesting  Witness  Void.  —  Clark  7'. 
Miller,  65  Kan.  726 ;  Martineau  v.  Simonson, 
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VIIS.     Dovise  or  Logacy  Must  Be  Beneficial  and  Direct  to  Be  Avoided.  —  See  note  4. 
7Jt!>.     A  Gift  to  the  Husband  or  Wife  of  a  Subscribing  Witness.  —  See  note  6. 

740.    See  note  3. 

7  1  'i.  9.  Voluntary  Unincorporated  Associations  —  Charitable  Devises  to  Unincor- 
porated Associations.  —  See  note  5- 

7  III.    VI.   Acceptance   and  Refusal  —  1.   Of  Devises  —  a.  Implied 

Acceptance  of  a  Devise  Apparently  Beneficial  —  (1)  Rule  Stated.  — 
See  note  8. 

744.    b.  Acceptance  by  Act  of  the  Devisee.  —  See  note  6. 
7  2.  Of  Legacies  —  a.  Acceptance  —  (1)  In  General.  —  See  note  2. 

716.  3.  Obligations  and  Estoppels  Resulting  from  Acceptance  of  Legacies  or 
Devises  —  a.  In  General.  ■ — See  note  1. 

b.  Legacies  or  Devises  Burdened  with  a  Condition.  —  See 

notes  4,  5. 

748.  VIII.  Lapsed,  Void,  Revoked,  and  Refused  Legacies  and  Devises  — 

2.  When  Legacy  or  Devise  Will  Lapse  —  a.  Death  of  Beneficiary  — 
(1)  General  Rule  Stated.  —  See  note  2. 

749.  See  note  1. 

But  a  Legacy  Given  in  Payment  of  a  Debt.  —  See  note  5- 


59  N.  Y.  App.  Div.  100 :  In  re  Maybee,  8  Ont. 
L.  Rep.  6oi. 

A  Legacy  under  a  Nuncupative  Will  is  not  ren- 
dered void  by  the  legatee's  giving  evidence  es- 
sential to  the  establishment  of  the  will.  Smith 
v.  Crotly,  ii2  Ga.  905. 

A  Gift  to  an  Attesting  Witness  Without  Whose 
Evidence  the  Will  Can  Be  Proved  is  valid.  Morse 
v.  Tilden,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N. 
Y.)  560,  modified  74  N.  Y.  App.  Div.  132;  Mat- 
ter of  Owen,  48  N.  Y.  App.  Div.  507. 

A  Witness  Attesting  a  Codicil  does  not  thereby 
lose  a  gift  given  by  the  will  where  the  codicil 
was  not  proved  and  did  not  benefit  the  attesting 
beneficiary.  Matter  of  Johnson,  (Surrogate  Ct.) 
37  Misc.  (N.  Y.)  334. 

73§.  4.  Gift  Must  Be  Beneficial. —  See  Mat- 
ter of  Johnson,  (Surrogate  Ct.)  37  Misc.  (N. 
Y.)  334- 

739.  6.  Gift  to  Spouse  of  Witness.  —  Section 
15  of  the  English  Wills  Act,  1837,  provides  that 
a  devise  to  the  wife  of  an  attesting  witness  shall, 
so  far  as  concerns  such  wife,  be  utterly  null 
and  void.    Aplin  v.  Stone,  (1904)  1  Ch.  543. 

740.  3.  Express  Statute.  —  Floore  v.  Green, 
83  S.  W.  Rep.  133,  26  Ky.  L.  Rep.  1073. 

742.  5.  Devises  Held  Invalid.  —  Murray  v. 
Miller,  85  N.  Y.  App.  Div.  414,  affirmed  178 
N.  Y.  316. 

743.  8.  Law  Presumes  Acceptance  of  Devise 
Apparently  Beneficial. — Marshall  v.  Hartzfelt,  q8 

Mo.  App.  178. 

744.  6.  Entering  into  Possession  of  the  Prop- 
erty Devised.  —  Crumpler  v.  Barfield,  etc.,  Co., 

1 14  Ga.  57c. 

745.  2.  Question  for  Jury.  —  Whether  the 
beneficiary  has  accepted  or  refused  a  legacy  is 
a  question  for  the  jury  and  in  making  such  de- 
termination the  words  and  actions  of  the  legatee 
may  be  taken  into  consideration.  Wonsetler  v. 
Wonsetler,  23  Pa.  Super.  Ct.  321. 

740.  1.  One  Accepting  Benefit  under  Will 
Must  Conform  to  Its  Provisions  —  Illinois.  —  Bu- 
channan  v.  McLennan,  192  111.  480;  Friederich 
v.  Wombacher,  204  Til.  72. 

Kentucky.  —  Schaeffer  v.  Voght,  113  Ky.  41; 
Morrison  v.  Fletcher,  (Ky.  1905)  84  S.  W.  Rep. 


548;  Chamberlain  v.  Berry,  (Ky,  1900)  56  S. 
W.  Rep.  659 ;  Green  v.  Ponder.  58  S.  W.  Rep. 
605,  22  Ky.  L.  Rep.  716;  Bennett  v.  Bennett,  65 
S.  W.  Rep.  12,  23  Ky.  L.  Rep  1281. 

New  York.  —  Beetson  v.  Sloops,  91  N.  Y. 
App.  Div.  185. 

Pennsylvania.  —  Boileau's  Estate,  201  Pa.  St. 
493;  M'Kibbin's  Estate,  21  Pa.  Super.  Ct.  578. 

Texas. —  Gilroy  v.  Richards,  26  Tex.  Civ. 
App.  355- 

Canada.  —  McKean  v.  McKean,  33  Nova  Sco- 
tia 310. 

4.  Acceptance  of  Conditional  Legacy  or  Devise. 

—  Ashman  v.  Harriman,  72  N.  H.  559. 

5.  Where  Condition  Is  Performance  of  an  Act, 

—  Jacoby's  Estate,  7  Northam.  Co.  Rep.  (Pa.) 
163. 

748.  2.  Death  of  Legatee  or  Devisee  Before 
Testator  — California.  —  Matter  of  Sutro,  139 
Cal.  87. 

Connecticut.  —  Miller  v.  Metcalf,  77  Conn.  176. 

Illinois.  —  Thornley  v.  Kershaw,  109  111.  App. 
113,  affirmed  204  III.  266;  Lash  v.  Lash,  209 
111.  595  ;  Dorsey  v.  Dodson,  203  111.  32. 

Indiana. —  See  Ballard  v.  Camplin,  161  Ind. 
16. 

New  Hampshire.  —  Page  v.  Eldredge  Public 
Library,  69  N.  H.  575. 

New  Jersey.  ■ —  Reichle  v.  Steitz,  64  N.  J.  Eq. 
789. 

New  York. —  Matter  of  Woolley,  (Surrogate 
Ct.)  38  Misc.  (N.  Y.)  353,  modified  78  N.  Y. 
App.  Div.  224;  Matter  of  Riches,  (Surrogate 
Ct.)  37  Misc.  (N.  Y.)  464;  Matter  of  Whiting, 
(Surrogate  Ct.)  33  Misc.  (N.  Y.)  274;  Langley 
v.  Westchester  Trust  Co.,  180  N.  Y.  326. 

Ohio.  — ■  See  Baker  v.  Carpenter,  69  Ohio  St. 

Pennsylvania.  —  Gregg  v.  Keenan,  9  Pa.  Dist. 
262,  30  Pittsb.  Leg.  J.  N.  S.  345. 

Rhode  Island.  —  Fiske  v.  Fiske,  26  R.  I.  509. 

74ft.  1.  Death  After  Testator  but  Before 
Interest  Has  Vested.  —  Gillett  v.  Grllett  100  Til. 
•App.  75,  afirmed  208  III.  473.  100  Am.  St.  Rep. 
2,34- 

5.  Legacy  Given  in  Payment  of  a  Debt.  —  See 

Ballard  v.  Camplin,  161  Ind.  16. 
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750. 


(2)  Death  After  Vesting  of  Interest.  — See  notes  1,  2. 

b.  Dissolution   of   Corporation   or  Association. 


See 


note  4. 
751. 


c. 
d. 
/■ 


See  note  5. 


No  One  in  Existence  Capable  of  Taking. 
Change  of  Situation.  —  See  note  1. 
Conditional  or  Contingent  Gift.  —  See  note  4. 
In  the  Case  of  a  Gift  to  Several  Persons  —  (1)  Distribu- 
tively.  —  See  note  6. 

(2)  As  a  Class.  —  See  note  8. 
Gift  to  a  Class  as  Tenants  in  Common. —  See  note  I. 

3.  What  Interest  Lapses.  —  See  note  5. 

Thus,  Where  a  Life  Tenant  Dies  Before  the  Testator.  —  See  note  6. 
Legacy  Charged  on  Land  Devised.  —  See  note  2. 

4.  Prevention  of  Lapses  —  a.  By  Testamentary  Directions  — 
(1)  Power  of  Testator.  —  See  notes  4,  5. 

(2)  Provision  for  Substitution  or  Succession.  —  See  note  6. 

754.  The  Use  of  the  Term  "or." —  See  notes  I,  2. 

(3)  Effect  of  Words  of  Limitation.  —  See  note  5. 

755.  b.  By  Statutory  Provisions  —  (1)  General  Review  of  Statutes. 
—  See  notes  1,  2,  3,  4,  5,  6. 


752. 


753. 


750.  1.  No  Lapse  After  Legacy  or  Devise  Has 
Vested.  —  Ballard  v.  Camplin,  161  Ind.  16, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  750.  . 

2.  Death  Before  Time  of  Payment.  —  Dorsev  v. 
Dodson,  203  III.  32;  Ballard  v.  Camplin,  161 
Ind.  16.  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  750. 

4.  Dissolution  of  Corporation  or  Association.  — 
Gladding  v.  St.  Matthew's  Church,  25  R.  I.  628, 
105  Am.  St.  Rep.  004. 

5.  No  One  Capable  of  Taking.  —  Spencer  v.  De 
Witt  C.  Hay  Library  Assoc.,  (Supm.  Ct.  Spec. 
T.)  36  Misc.  (N.  Y.)  393. 

Where  the  Will  Does  Not  Name  a  Beneficiary 
and  where,  at  the  death  of  the  testator,  there 
is  no  cne  who  could  take  under  the  clause  of 
the  will  making  ihe  bequest,  the  bequest  will 
fail.    Lehnhoff  v.  Theine,  184  Mo  346. 

751.  1.  Change  of  [Situation. — A  testator 
left  his  property  to  his  wife,  directing  that 
upon  her  death  his  slaves  should  be  freed,  and 
provided  that  each  slave  should  receive  a  pe- 
cuniary legacy.  It  was  held  that  the  emanci- 
pation of  the  slaves  during  the  life  of  the 
widow  did  not  take  away  the  slaves'  rights  as 
legatees.  Miller  v.  Wilson,  66  S.  W.  Rep.  755, 
23  Ky.  L.  Rep.  2130. 

A  bequest  was  made  to  be  divided  equally 
among  the  school  districts  of  a  certain  town. 
After  the  execution  of  the  will  the  number  of 
districts  was  reduced,  such  change  being  known 
to  the  testator.  It  was  held  that  the  bequest 
should  go  to  the  districts  existing  at  the  death 
of  the  testator  and  should  be  divided  between 
them  proportionately  to  the  number  of  pupils 
in  each.    Westgate  v.  Haverhill,  68  N.  H.  593. 

4.  Contingent  Gift.  —  Henning  v.  Maclean,  2 
Ont.  L.  Rep.  169,  affirmed  4  Ont.  L.  Rep.  666. 

6.  Gift  to  Several  Taking  Distributively.  — 
Langley  v.  Westchester  Trust  Co.,  180  N.  Y.  326. 

8.  Gift  to  Several  as  a  Class. —  Martineau  v. 
Simonson,  59  N.  Y.  App.  Div.  100.  See  slso 
Rudolph  v.  Rudolph,  207  111.  274  ;  Haker  v. 
Carpenter,  69  Ohio  St.  15. 
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752.  1.  Gift  to  a  Class  as  Tenants  in  Common. 

—  Magnuson  v.  Magnuson.  197  111.  496.  See 
also  Martineau  v.  Simonson,  59  N.  Y.  App.  Div. 
100. 

5.  Only  the  Interest  of  the  Person  Dying  Lapses. 

—  Gilroy  v.  Richards,  26  Tex.  Civ.  App.  355. 

6.  Estate  in  Remainder  Not  Extinguished.  — 

Fiske  v.  Fiske,  26  R.  I.  509. 

753.  2.  Legacy  Charged  on  Devise  Does  Not 
Fail  When  Devise  Lapses.  —  Gilroy  v.  Richards, 
26  Tex.  Civ.  App.  355. 

4.  Testator  May  Prevent  Lapse.  —  Ballard  v. 
Camplin,  161  Ind.  16,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  753. 

Codicil.  —  A  bequest  to  a  corporation  which 
ceases  to  exist  during  the  life  erf  the  testator 
is  not  revived  by  a  codicil  subsequently  made 
which  makes  no  reference  to  the  bequest.  Glad- 
ding v.  St.  Matthew's  Church,  25  R.  I.  628,  105 
Am.  St.  Rep.  904. 

5.  Lapse  Prevented  by  Implication.  —  Ballard 
v.  Camplin,  161  Ind.  16,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  753. 

Under  a  California  Statute  providing  that  a  gift 
lapses  unless  a  contrary  intention  on  the  part 
of  the  testator  appears,  the  fact  that  a  legacy 
was  given  in  reparation  of  a  wrong  done  to  the 
legatee  will  not  prevent  its  lapse.  Matter  of 
Sutro,  139  Cal.  87. 

6.  No  Lapse  Where  Substitution  or  Succession 
Provided  For.  —  Miller  v.  Metcalf,  77  Conn. 
176;  Jones  v.  Hand,  78  N.  Y.  App.  Div.  56, 
affirmed  175  N.  Y.  519. 

754.  1.  Term  "  or  "  Implies  Substitution.  — 
Zabriskie  v.  Huyler,  62  N.  J.  Eq.  697. 

2.  Legacy  or  Devise  to  a  Person  "  or  His  Heirs  " 
Will  Not  Lapse.  -  Zabriskie  v.  Huyler,  62  N.  J. 
Eq.  697. 

A  Legacy  to  a  Person  or  His  Legal  Representa- 
tives does  not  lanse  if  the  beneficiary  dies  leav- 
ing children.     Miller  v.  Metcalf,  77  Conn.  176. 
5.  Words  of  Limitation  Will  Not  Prevent  Lapse. 

—  Zabriskie  v.  Huvler,  62  N.  J.  Eq.  697. 

755.  1.  Statute  Exists  in  Ontario, —  See  In 
re  Hunt,  5  Ont.  L.  Rep.  197, 
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750.  (2)  (  onstruction  and  Effect  of  Statutes  —  (a)  Who  Are  Children  or  Other 
Descendants  of  Testator.  —  See  notes  I,  5. 

ib)  Who  Are  Relations  of  Testator.  —  See  note  9. 

757.  (e)  Children  of  Legatee  or  Devisee  Take  Directly  from  Testator  —  Dehts  Due  Tes- 
tator by  Original  Legatee  or  Devisee.  —  See  note  9. 

(f)  Application  to  Legacies  or  Devises  to  a  Class  —  In  the  United  States.  —  See 

note  IO. 

(g)  Retroactive  Effect.  —  See  note  I  5. 

758.  (i)  Statute  Cannot  Control  if  Inconsistent  with  Will.  —  See  notes  2,  3. 

5.  What  Legacies  or  Devises  Are  Void  —  b.  Gift  to  Dead  Person 
- — (1)  General  Rule.  —  See  note  6. 

700.  6.  Ademption  and  Revocation  —  c.  Conveyance  of  Land  Devised. 
—  See  note  2. 

d.  Realizing  on  Securities.  —  See  note  4. 

8.  Devolution  —  a.  Where  There  Is  No  Residuary  Clause.  — 

See  note  9. 

701.  Where  There  Is  a  Residuary  Clause  —  (1)  Legacies  — 

(a)  Rule  Stated.  ■ —  See  note  2. 


755.  2.  The   Illinois  Statute.  —  Rudolph  v. 

Rudolph,  207  111.  274. 

3.  Statutes  Applying  to  Children  or  Other  De- 
scendants. —  Ballard  v.  Camplin,  161  Ind.  16; 
Matter  of  Hafner,  45  N.  Y.  App.  Div.  549 ; 
People's  Trust  Co.  v.  Flynn,  (Supm.  Ct.  Spec. 
T.)  44  Misc.  (N.  Y.)  6. 

4.  The  New  Jersey  Statute.  —  Canfield  v.  Can- 
field,  62  N.  J.  Eq.  578 ;  Reichle  v.  Steitz,  64  N. 
J.  Eq.  789. 

The  Pennsylvania  Statute.  —  Phillips's  Estate, 
17  Pa.  Super.  Ct.  103;  Harrison's  Estate,  18  Pa. 
Super.  Ct.  588,  affirmed  202  Pa.  St.  331. 

5.  Statutes  Extending  to  Children  or  Any  Other 
Relatives.  —  Matter  of  Sutro,  139  Cal.  87; 
Matter  of  Ross,  140  Cal.  282;  Baker  v.  Car- 
penter, 69  Ohio  St.  15. 

6.  Statutes  Extending  to  All  Beneficiaries.  — 
Matter  of  Nicholson,  115  Iowa  493,  91  Am.  St. 
Rep.  175;  Stockwell  v.  Bowman,  67  S.  W.  Rep. 
379,  23  Ky.  L.  Rep.  2304  ;  Newton  v.  Southern 
Baptist  Theological  Seminary,  115  Ky.  414. 

756.  1.  A  Legacy  to  an  Adopted  Child 
is  not  kept  from  lapsing  by  the  Pennsylvania 
statute.  Phillips's  Estate,  17  Pa.  Super.  Ct. 
103. 

5.  Legacy  to  Son-in-Law  Will  Lapse.  —  See  Bal- 
lard v.  Camplin,  161  Ind.  16. 

9.  Legacy  or  Devise  to  Husband  or  Wife.  — 

Canfield  v.  Canfield,  62  N.  J.  Eq.  578. 

757.  9.  Ohio. —  Baker  v.  Carpenter,  69  Ohio 

St.  15. 

10.  Legacy  or  Devise  to  Several  as  a  Class.  — 

Rudolph  v.  Rudolph,  207  111.  274,  quoting  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  757 ; 
People's  Trust  Co.  v.  Flynn,  (Supm.  Ct.  Spec. 
T.)  44  Misc.  (N.  Y.)  6. 

Where  Member  Dead  When  Will  Executed.  — 
The  statute  does  not  apply  in  a  case  where  a 
member  of  a  class,  to  which  a  gift  was  made, 
was  dead  at  the  time  the  will  was  executed. 
Matter  of  Nicholson,  115  Iowa  493,  91  Am.  St. 
Rep.  175. 

15.  Statute  Does  Not  Apply  Where  Legatee  or 
Devisee  Died  Before  Passage  Thereof.  —  Reichle 

v.  Steitz,  64  N.  J.  Eq.  789. 

75§.  2.  Statute  Does  Not  Control  When  Op- 
posed to  Testator's  Intention.  —  Rudolph  v.  Ru- 


dolph, 207  111.  274,  quoting  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  757,  758. 

3.  Burden  of  Proof — Showing  Insufficient  to 
Prevent  Application  of  Statute.  — ■  Rudolph  v.  Ru- 
dolph, 207  111.  274,  quoting  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  757,  758. 

6.  Gift  Lapses.  —  Matter  of  Nicholson,  115 
Iowa  493,  91  Am.  St.  Rep.  175. 

760.  2.  Revocation  by  Conveyance.  —  See 
the  annotations  to  the  title  Ademption  of 
Legacies,  vol.  1,  pp.  623-627. 

Legacy  Charged  on  Devise.  —  A  conveyance 
by  a  testator  during  his  lifetime  to  a  devisee 
of  real  estate,  of  the  land  devised  to  him,  annuls 
a  legacy  charged  upon  the  devise.  Marshall  v. 
Hartzfelt,  98  Mo.  App.  178. 

4.  Collection  of  Notes.  —  Martin  for  Opinion, 
25  R.  I.  1. 

9.  Lapsed  or  Void  Gifts  as  in  Case  of  Intestacy 
Where  Will  Contains  No  Residuary  Clause.  — 

Clark  v.  Cammann,  160  N.  Y.  315;  Matter  of 
Riches,  (Surrogate  Ct.)  37  Misc.  (N.  Y.)  464. 

The  Devolution  Act  of  Ontario  Does  Not  Apply 
Where  a  Testator  Fails  to  Dispose  of  His  Residuary 
Estate. — In  rc  Harrison,  2  Ont.  L.  Rep.  217. 

761.  2.  Lapsed  and  Void  Legacies  Pass  under 
Residuary  Clause — Illinois.  —  Dorsey  v.  Dodson, 
203  111.  32. 

Massachusetts.  —  Dexter  v.  Harvard  College, 
176  Mass.  192. 

Missouri.  —  Dozier  v.  Dozier,  183  Mo.  137. 

New  York.  —  Ward  v.  Stanard,  82  N.  Y.  App. 
Div.  386  ;  Spencer  v.  De  Witt  C.  Hay  Library 
Assoc.,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  393  ; 
Cramer  v.  Cramer,  (Supm.  Ct.  Tr.  T.)  35  Misc. 
(N.  Y.)  17;  Matter  of  Whiting,  (Surrogate  Ct.) 
33  Misc.  (N.  Y.)  274  ;  Langley  v.  Westchester 
Trust  Co.,  180  N.  Y.  326.  See  also  Gallavan 
v.  Gallavan,  57  N.  Y.  App.  Div.  320;  Matter  of 
Woolley,  78  N.  Y.  App.  Div.  224. 

Pennsylvania.  —  Wood's  Estate,  209  Pa.  St. 
16;  Conway's  Estate.  18  Lane.  L.  Rev.  129. 

Rhode  Island.  —  Fiske  v.  Fiske,  26  R.  I.  509. 

Texas.  —  Lenz  v.  Sens,  27  Tex.  Civ.  App.  442. 

Virginia.  —  Prison  Assoc.  v.  Russell,  103  Va. 
563- 

Canada.  —  In  re  Smith,  7  Ont.  L.  Rep.  619; 
Walsh  v.  Fleming,  10  Ont.  L.  Rep.  226, 
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763  77© 


762. 

note  4.  ' 
763. 
764. 

765. 

766. 

767. 

2,  3- 
768. 

■ — See  nob 
769. 

Creditor  — 
770. 

Governs.  — 


See  note  2. 

Residue  of  Particular  Fund.  —  See  note  3. 

(b)  When  Lapsed  or  Void  Legacies  Are  Excluded  from  Residuary  Clause.  —  See 

(2)  Devises  —  (a)  Common-law  Rule.  —  See  note  4. 
Distinction  Between  Lapsed  and  Void  Devise.  —  See  note  4. 
(b)  Modern  Rule.  —  See  note  5. 
See  note  1. 

c.  Where  Residuary  Gift  Fails.  —  See  notes  3,  4. 

A  Revoked  Bequest  or  Devise.  —  See  note  I. 

d.  Legacy  Charged  on  Devise.  —  See  note  4. 

Legacy  Excepted  from  Devise.  — See  note  I. 

e.  Void  Limitation  Over  or  Precedent  Estate.  —  See  notes 

IX.  Contracts  and  Compromises  Between  Legatees  and  Devisees. 

e  2. 

X.  Satisfaction  —  1.  Satisfaction  of  Claim  by  Legacy  or  Devise  to 

b.  Statement  of  Rule.  — See  note  5. 

c.  Rule  One  of  Construction  —  (1)  Intention  of  Testator 

-  See  notes  f,  6,  7. 


Kentucky  Statute  —  Lapsed  Legacy  Does  Not 
Pass  to  Residuary  Legatee.  —  Schroeder  v. 
Bohlsen,  84  S.  W.  Rep.  535,  27  Ky.  L.  Rep. 
1S8. 

762.  2.  Reason  of  Rule.  —  Dorsey  v.  Dodson, 
203  111.  32;  Wood's  Estate,  209  Pa.  St.  16; 
Prison  Assoc.  v.  Russell,  103  Va.  563. 

3.  Rights  of  Residuary  Legatee  of  Particular 
Fund.  —  See  Davis  v.  Davis,  62  Ohio  St.  411, 
78  Am.  St.  Rep.  725. 

4.  Testator  May  Exclude  Lapsed  and  Void  Lega- 
cies from  Residuary  Clause.  —  Lenz  v.  Sens,  27 
Tex.  Liv.  App.  442  ;  Walsh  v.  Fleming,  10  Ont. 
L.  Rep.  226. 

763.  4.  Heirs  at  Law  and  Not  Residuary 
Devisees  Entitled  to  Lapsed  or  Void  Devises.  — 
See  Gallavan  v.  Gallavan,  57  N.  Y.  App.  Div. 
320;  Holton  v.  Jones,  133  N.  Car.  399. 

764.  4.  Distinction  Denied.  —  Gallavan  v. 
Gallavan,  57  N.  Y.  App.  Div.  320. 

5.  Lapsed  or  Void  Devise  Passes  to  General 
Residuary  Devisee.  —  Gallavan  v.  Gallavan,  57  N. 
Y.  App.  Div.  320. 

765.  1.  Contrary  Intent  of  Testator.  —  Holton 
z.  Jones,  133  N.  Car.  399. 

3.  Where  Residuary  Bequest  or  Devise  Lapses 
or  Is  Void.  —  Lyman  v.  Coolidge,  176  Mass.  7; 
Spencer  v.  De  Witt  C.  Hay  Library  Assoc., 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  393. 
See  also  Magnuson  v.  Magnuson,  197  111.  496; 
Prison  Assoc.  v.  Russell,  103  Va.  563. 

4.  Lapse  or  Invalidity  as  to  One  of  Several  Re- 
siduary Legatees  or  Devisees  —  Illinois.  —  Dorsey 
v.  Dodson,  203  111.  32  ;  Magnuson  v.  Magnuson, 
197  496. 

Kentucky.  — ■  Stockwell  v.  Bowman,  67  S.  W. 
Rep.  379,  23  Ky.  L.  Rep.  2304. 

Massachusetts.  —  Lyman  v.  Coolidge,  176 
Mass.  7. 

New  Jersey.  —  Canfield  v.  Canfield,  62  N.  J. 
Eq.  578. 

New  York.  —  Matter  of  Woollcy,  78  N.  Y. 
App.  Div.  224. 

Pennsylvania,  —  Conway's  Estate,  18  Lane.  L. 
Rev.  129. 


Virginia.  —  See  Prison  Assoc.  v.  Russell,  103 
Va.  563- 

Lapse  of  General  Legacy  to  One  of  Several  Re- 
siduary Legatees.  —  Where  a  general  legacy  to 
one  of  several  residuary  legatees  lapses  by  the 
death  of  the  beneficiary,  the  legacy  passes  under 
the  residuary  clause,  but  the  deceased  legatee's 
share  of  that  legacy  as  residuary  legatee  passes 
to  the  testator's  next  of  kin.  Matter  of  Whit- 
ing, (Surrogate  Ct.)  33  Misc.  (N.  Y.)  274. 

766.  1.  Revoked  Bequest  or  Devise. —  Mag- 
nuson v.  Magnuson,  197  111.  496. 

4.  Lapsed  Legacy  Sinks  into  Devise  on  Which 
Charged.  —  Ward  v.  Stanard,  82  N.  Y.  App. 
Div.  386,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  766. 

767.  1,  Lapse  of  Legacy  Excepted  from  De- 
vise Does  Not  Inure  to  Benefit  of  Devisee.  — 
Ward  v.  Stanard,  82  N.  Y.  App.  Div.  386,  cit- 
ing 18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
766. 

2.  Void  Limitation  Over.  —  A  void  devise  in 
trust,  subject  to  a  life  estate,  passes  to  the 
heirs  of  the  testator  subject  to  the  life  estate. 
Murray  v.  Miller,  85  N.  Y.  App.  Div.  414, 
affirmed  178  N.  Y.  316. 

3.  Where  Precedent  Estate  Lapses.  —  Fiske  v. 
Fiske,  26  R.  I.  509. 

Precedent  Estate  Disclaimed.  —  Faulkner  v. 
Tucker,  83  S.  W.  Rep.  579,  26  Ky.  L.  Rep. 
1 130. 

76**.  2.  Void  Contract.  —  A  contract  by  a 
legatee  to  pay  a  bequest  made  in  a  will  to  an- 
other legatee  is  unenforceable.  Mitchell  v. 
Mitchell,  132  N.  Car.  350. 

76J>.  5.  General  Rule  as  to  Satisfaction.  — 
Matter  of  Dailey,  (Surrogate  Ct.)  43  Misc. 
(N.  Y.)  552;  Stewart  v.  Conrad,  100  Va.  128, 
4  Va.  Sup.  Ct.  40. 

770.  5.  Bequest  to  Creditor  Not  Conclusive 
Evidence  of  Satisfaction.  —  Egan's  Estate,  30 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  261. 

6.  Intention  Controls.  —  Matter  of  Dailey, 
(Surrogate  Ct.)  43  Misc.  (N.  Y.)  552.  See 
also  Rubert  v.  Rubcrt,  126  Mich.  589. 


1027 


770  7*11 


/.EGA  (YES  AND  DE VISES. 


Vol.  XVIII. 


7  70. 
77  2. 
7  7  It. 
77  I. 

Instruments. 


775. 

776. 

note  2. 

777. 

of  Rule. 

778. 
General.  - 

779. 

note  5. 

781. 

General.  - 
783. 

tains  No 


(3)  Direction  to  Pay  Debts,  or  Debts  and  Legacies.  —  See  note  10. 
(I.  Rule  Not  Regarded  with  Favor.  —  See  note  7. 

c,  EXCEPTIONS  to  RULE  — (i)  In  General.  — Sec  note  2. 

I  2)  Based  on  Nature  of  Indebtedness  —  (e)  Debts  Evidenced  by  Negotiable 

—  See  note  2. 

1  ,    Based  on  Nature  of  Donation  —  (a)  In  General.  —  See  note  3. 
(b)  Legacy  Less  than  Debt.  —  See  note  4. 
(di  Legacy  Contingent.  —  See  notes  4,  6. 

(e)  Legacy  Payable  at  Time  Different  from  Debt.  —  See  note  8. 

(4)  Based  on  Relation  of  Beneficiary  to  Testator  —  (a)  Servant.  —  See 

(b)  Parent  and  Child  —  Husband  and  Wife.  —  See  note  4. 

2.  Release  of  Debt  by  Legacy  or  Devise  to  Debtor  —  a.  STATEMENT 

—  See  note  3. 

d.  Directions  for  Deduction  or  Release  of  Debt  —  (1)  In 

—  See  note  4. 

(6)  Recitals  Designating  Persons  Whose  Debts  Are  Released.  —  See 


(7)  Recitals  Designating  Debts  Released.  —  See  note  8. 
e.  Application  of  Legacy  to  Satisfaction  of  Debt  —  (1)  In 
—  See  note  2. 

/.  Interest  on  Legatee's  Indebtedness  —  (1)  When  Will  Con- 
Directions.  ■ —  See  note  4. 
(2)  When  Will  Directs  Deduction  of  Debts.  —  See  notes  5 ,  6. 
g.  Extrinsic  Evidence  to  Show  Testator's  Intention.  — 


See  note  8. 

770.  7.  Intent  Must  Appear  by  Language  or 
by  Fair  Inference.  —  Matter  of  Dailey,  (Surro- 
gate Ct.)  43  Misc.  (N.  Y.)  1552. 

10.  Direction  to  Pay  Debts  and  Legacies.  — 

Smith  v.  Park,  (Ky.  1905)  84  S.  W.  Rep.  304; 
Matter  of  Spear,  90  N.  Y.  App.  Div.  564;  Mat- 
ter of  Dailey,  (Surrogate  Ct.)  43  Misc.  (N.  Y.) 
552. 

772.  7.  Rule  Not   Favored.  — ■  Slewart  v. 

Conrad.  100  Va.  128,  4  Va.  Sup.  Ct.  49. 

773.  2.  Rule  Subject  to  Well-established  Ex- 
ceptions. —  Stewart  v.  Conrad,  100  Va.  128,  4 
Va.  Sup.  Ct.  49. 

771.  2.  Negotiable  Instruments. —  See  Mat- 
ter of  Cramer,  (Surrogate  Ct.)  43  Misc.  (N.  Y.) 
494- 

A  debt  evidenced  by  a  negotiable  instrument 
is  not  satisfied  by  a  legacy  for  an  equal  amount 
payable  four  years  after  the  death  of  the  testa- 
tor.   In  re  Roberts,  50  W.  R.  469. 

3.  Different  Legatee.  —  Legacies  given  to  the 
wife  and  daughter  of  a  creditor  of  the  testator 
do  not  affect  the  creditor's  claim.  Bugh's  Es- 
tate, 23  Pa.  Co.  Ct.  660,  9  Pa.  Dist.  276. 

4.  Legacy  Less  than  Debt. —  Smith  v.  Park, 
(Ky.  1905)  84  S.  W.  Rep.  304. 

775.  4.  Legacy  Contingent. —  Smith  v. 
Park,  (Ky.  1905^  84  S.  W.  Rep.  304;  Stew- 
art v.  Conrad,  100  Va.  128,  4  Va.  Sup.  Ct. 
40. 

6.  Time  of  Payment  Uncertain.  —  See  Smith 

v.  Park,  (Ky.  1905)  84  S.  W.  Rep.  304. 

8.  Legacy  Payable  at  Different  Time.  —  Bap- 
tist Female  University  v.  Borden,  132  N.  Car. 
476. 

Legacy  Payable  Four  Years  After  Testator's 

Death. — In  re  Roberts,  50  W.  R.  469. 

770.    2.  Not  Applicable  to  Bequests  to  Ser- 


vants. — ■  See  Matter  of  Dailey,  (Surrogate  Ct.) 
43  Misc.  (N.  Y.)  552. 

4.  Husband  and  Wife.  —  See  Matter  of  Spear, 
90  N.  Y.  App.  Div.  564. 

777.  3.  Sharp  v.  Wightman,  205  Pa.  St.  285. 
Where  the  Intention  of  the  Testator  appears  to 

have  been  that  a  debt  should  not  be  deducted 
from  a  gift  made  in  his  will  to  his  debtor,  no 
deduction  will  be  made.  Bigelow  v.  Pierce,  179 
Mass.  331. 

778.  4,  De  Haven's  Estate,  207  Pa.  St.  147. 
770.    5.  Release  of  Husband's  Obligations  — 

Debt  of  Wife. — 'The  testatrix  bequeathed  to  one 
R.  any  debts  which  he  might  owe  her  at  her 
death.  Sh;  then  advanced  money  to  R.  to  pay 
a  certain  debt,  taking  at  the  same  time  a  bond 
and  mortgage  from  R's  wife.  It  was  held  that 
the  bequest  did  not  pay  off  the  mortgage  since 
the  wife  and  not  R.  was  the  debtor.  Dibble  v. 
Richardson,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N. 
Y.)  494,  affirmed  64  N.  Y.  App.  Div.  520. 

8.  Recital  that  Gift  Should  Be  "  Free  from  His 
Present  or  Future  Debts."  —  Sharp  v.  Wightman, 
205  Pa.  St.  285. 

781.  2.  Retainer  of  Legacy  in  Satisfaction  of 
Debt.  —  Matter  of  Warner,  (Surrogate  Ct.)  39 
Misc.  (N.  Y.)  432. 

783.  4.  Interest  in  Absence  of  Provision  in 
Will.  —  Cochran  v.  Cochran,  3  Penn.  (Del.) 
526,  quoting  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  783. 

5.  Direction  in  Will  to  Deduct  Debt  —  Intent  of 
Testator  Governs  as  to  Interest.  — •  Cochran 
v.  Cochran,  3  Penn.  (Del.)  526. 

6.  Debt  Evidenced  by  Interest-bearing  Security. 
—  Cochran  v.  Cochran,  3  Penn.  (Del.)  526. 

8.  Extrinsic  Evidence  of  Testator's  Intent.  — 
Sharp  v.  Wightman,  205  Pa,  St.  285. 
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784.  3.  Satisfaction  of  Legacies  by  Gifts  Inter  Vivos  —  b.  WHEN  TESTATOR 
Does  Not  Stand  in  Loco  Parentis  —  (i)  Intention  of  Testator  Governs. — 
See  note  2. 

(2)  No  Presumption  as  to  Intention.  —  See  note  3. 

785.  (4)  Parol  Evidence  Admissible  to  Skozv  Intent.  —  See  note  3. 

XI.  Payment  —  2.  Subordination  of  Legacies  to  Debts.  —  See  note  8. 

788.  3.  Assent  of  Personal  Representative  —  e.  Legacy  to  Executor  — 
(1)  In  General.  —  See  note  1. 

789.  4.  Taking  Security  from  Legatee  —  b.  Security  Given  by  First 
Taker  of  Particular  Estate  —  Legatee  for  Life.  —  See  note  10. 

793.    7.  Time  of  Payment.  —  See  notes  4,  7. 

793.  Legacy  to  Infant  Payable  at  Specified  Time  —  Effect  of  Infant's  Death  on  Legacy 
Payable  at  Twenty-one.  —  See  note  I. 

8.  Interest — a.  General  Legacies  —  (1)  InGeneral. — Seenote4. 
(2)  Where  No  Time  of  Payment  of  Legacy  Is  Specified.  —  See  note  5. 

795.  (3)  Where  Time  of  Payment  of  Legacy  Is  Fixed  by  Will.  —  See 
notes  3,  4. 

(4)  Where  Time  for  Interest  to  Begin  Is  Fixed.  —  See  note  6. 

796.  (5)  Legacy  Chargeable  on  Land — Legacy  Charged  upon  Person  of  Devisee. 
—  See  note  5. 

(6)  Annuities.  —  See  note  6. 


784.  2.  Intention  of  Testator  Governs.  — 

See  Swinebroad  v.  Bright,  110  Ky.  616. 

When  Legacy  Satisfied.  —  "  Where  a  legacy  is 
given  for  a  particular  purpose  specified  in  the 
will,  and  the  testator  during  his  lifetime  ac- 
complishes the  same  purpose,  or  furnishes ,  the 
intended  legatee  or  beneficiary  with  money  for 
that  purpose,  the  legacy  is  satisfied."  Johnson's 
Estate,  201  Pa.  St.  513. 

3.  Intention  Must  Be  Alleged. —  Swinebroad  v. 
Bright,  1 10  Ky.  616. 

785.  3.  Parol  Evidence  Admissible  to  Show 
Intent.  — See  Swinebroad  v.  Bright,  110  Ky. 
616. 

8.  Debts  Take  Precedence  of  Legacies. —  Blakes- 
lee  v.  Pardee,  76  Conn.  263  ;  Martin  for  Opin- 
ion, 25  R.  I.  [.  See  also  Baptist  Female  Uni- 
versity v.  Borden,  132  N.  Car.  476. 

788.  1.  The  Fact  that  a  Universal  Legatee 
Has  Claimed  from  an  Insurance  Company  the 
Benefits  Due  to  the  Heirs  of  the  Testator  does  not 
imply  the  acceptance  of  his  legacy  if  he  is  at 
the  same  time  executor  of  the  will.  Renouf  v. 
Turner,  24  Quebec  Super.  Ct.  194. 

789.  10.  When  Life  Tenant  Not  Required  to 
Give  Security  in  General. —  Matter  of  Ungrich,  48 
N.  Y.  App.  Div.  594,  affirmed  166  N.  Y.  618. 

792.  4.  General  Rule  as  to  When  Legacies 
Are  Payable.— Redd  v.  Redd,  58  S.  W.  Rep.  428, 
22  Ky.  I..  Rtp.  505. 

Payment  Within  Reasonable  Time.  —  Moore  v. 
Moore,  6g  N.  H.  420. 

Presumption  of  Payment. — Twenty  years  after 
a  legacy  is  payable  a  presumption  arises  that 
the  legacy  has  been  paid.  Congregational 
Church  v.  Benedict,  59  N.  J.  Eq.  136. 

Annuity. — An  annuity  bequeathed  in  a  will 
commences  at  the  death  of  the  testator.  In  rc 
Eichelberger,  11  York  Leg.  Rec.  (Pa.)  1. 

7.  Payment  Postponed  by  Terms  of  Will. —  See 
Re  Dunn,  7  Ont.  L.  Rep.  560. 

Paymont  at  Majority.  -  Where  a  devise  was, 
by  the  will,  to  be  apportioned  between  the  two 
legatees  upon  their  becoming  of  age,  it  was  held 


that  the  older  devisee  was  entitled  to  his  share 
upon  reaching  majority  and  that  it  was  not 
necessary  for  him  to  wait  until  the  younger  was 
also  twenty-one.  Quinn  v.  Fidelity  Title,  etc., 
Co.,  31  Pittsburg  Leg.  J.  N.  S.  (Pa'.)  85. 

793.  1.  Effect  of  Infant's  Death  on  Legacy 
Payable  at  Majority. —  Savin  v.  Webb,  96  Md. 
504,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  793. 

4.  General  Rule  as  to  Payment  of  Interest  on 
General  Legacies.  —  Miller  v.  Metcalf,  77  Conn. 
176;  Graham  v.  Whitridge,  99  Md.  248;  Gray 
v.  Case  School,  62  Ohio  St.  1. 

5.  From  What  Time  General  Legacies  Draw 
Interest  in  Absence  of  Direction  in  Will.  —  Redd  v. 
Redd,  58  S.  W.  Rep.  428,  22  Ky.  L.  Rep.  505  ; 
Graham  v.  Whitridge,  99  Md.  248  ;  Daniels  v. 
Benton,  180  Mass.  559;  Ensley  v.  Ensley,  105 
Tenn.  107. 

Interest  on  Legacy  Begins  to  Run  One  Year 
After  Appointment  of  Administrator.— Goodwin  v. 
Crooks,  58  N.  Y.  App.  Div.  464. 

One  Year  from  Notice  of  Executor's  Appointment. 

—  Gray  v.  Case  School,  62  Ohio  St.  1. 

795.  3.  Where  Time  of  Payment  Is  Fixed  by 
Will.  —  Miller  v.  Metcalf,  77  Conn.  176;  Webb 
v.  Webb,  02  Md.  101,  84  Am.  St.  Rep.  499; 
Lyons  v.  Steinhardt,  (Supm.  Ct.  Spec.  T.)  37 
Misc.  (N.  Y.)  628;  In  rc  Follett.  23  R.  I.  409. 

4.  Where  Fund  Is  Severed  from  Testator's  Death. 

—  Ensley  v.  Ensley,  105  Tenn.  107;  Catron's 
Estate,  82  Mo.  App.  416. 

6.  Where  the  Will  Directs  that  Interest  Shall 
Not  Be  Computed  in  ascertaining  the  amount  of  a 
legacy,  and  directs  further  that  the  legacy  shall 
be  paid  at  any  time  before  distribution  in  the 
discretion  of  the  executors,  such  legacy  does 
not  bear  interest.  Brooks  v.  Ilanna,  10  Ohio 
Cir.  Dec.  480,  19  Ohio  Cir.  Ct.  216. 

790.  5.  A  Legacy  Charged  on  Land  in  the 
hands  of  devisees  bears  interest  from  the  bring- 
ing of  an  action,  the  suit  constituting  a  demand. 
Dunham  v,  Deraisnics,  i6f>  N.  Y.  607. 

6.  Arrears  of  an  Annuity  Given  by  a  Will  do  not 
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707.     (8)   /  Bgaly  to  Wind®       Legacy  in  Lieu  of  Dower.  —  See  note  7. 

70*.    (g)  Ligitcy  to  Child.  — See  notes  t,  3. 
700.    b.  SPE(  11  [C  Legacies. —  See  notes  5,  6. 
c.  Residuary  Legacies.  —  See  note  8. 

800.  d.  Rate  ok  Interest.  —  See  notes  2,  4. 

XII.   Remedies    -  1.    Actions  of   Legatees  to  Recover  Assets  — 
a.  General  Rule.  —  See  note  11. 

80 1 .  Exceptions  to  Rule  —  (1)  In  General.  —  See  note  2. 

80\5.  2.  Actions  by  Legatees  to  Enforce  Payment  of  Legacies  —  a.  Against 
THE  EXECUTOR  —  (I)  At  Latv — (a)  In  General — ad.  Rule  at  Common  Law. — 
See  note  1. 

80JJ.    (2)  In  Equity.  — See  note  6. 

80-1.  (3)  Within  What  Time  Suit  Must  Be  Brought  —  (a)  statute  of  Limita- 
tions. —  See  note  1 . 

80«f«     (h)  Presumption  of  Payment  of  Very  Stale  Demands.  —  See  note  I. 

800.    4.  Remedies  of  Creditors  —     Of  Legatee  or  Devisee  —  (2)  Be- 
fore Pay  incut  or  Distribution  —  (a)  By  Attachment  or  Garnishment.  —  See  note  3. 
(b)  By  Creditor's  Bill.  —  See  note  9. 
807.     (d)  As  Affected  by  Provisions  of  Will.  — -  See  note  3. 


as  a  rule  carry  interest.  Hiscoe  v.  Waite,  71 
L.  J.  Ch.  347- 

707.    7.  See  Overton  v.  Lea,  108  Tenn.' 505. 

79  §.  1.  When  Interest  on  Legacy  to  Infant 
Child  Begins. — In  re  Bowlby,  (1904)  2  Ch.  685; 
Webb  v.  Webb,  92  Md.  101,  84  Am.  St.  Rep. 
499.    See  also  Savin  v.  Webb,  96  Md.  504. 

Only  Where  Testator  Stands  in  Loco  Parentis. 
—  Lyons  v.  Steinhardt,  (Supm.  Ct.  Spec.  T.)  37 
Misc.  (N.  Y.)  628. 

3.  Legacy  to  Person  to  Whom  Testator  Stands 
in  Loco  Parentis.  —  Webb  v.  Webb,  92  Md.  101  ; 
Lyons  v.  Steinhardt,  (Supm.  Ct.  Spec.  T.)  37 
Misc.  (N.  Y.)  628. 

799.  5.  The  Interest  Accruing  on  a  Specific 
Legacy  is  part  of  the  legacy  itself.  Gaston  v. 
Hayden,  98  Mo.  App.  683. 

6.  Specific  Legatee  Entitled  to  Increment.  — 
Piper  v.  Adair,  (Ky.  1901)  64  S.  W.  Rep.  645. 
See  also  Southgate  v.  Continental  Trust  Co., 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  415, 
modified  74  N.  Y.  App.  Div.  150. 

8.  No  Interest  in  Case  of  Residuary  Legacy.  — 
Phelps  v.  Filch,  178  Mass.  442. 

§00.  2.  Rate  of  Interest  Allowable.  —  Gray  v. 
Case  School,  62  Ohio  St.  1. 

4.  Interest  at  Rate  at  Which  Fund  Was  Draw- 
ing Interest  at  Testator's  Death.  —  Southgate  v. 
Continental  Trust  Co.,  (Supm.  Ct.  Spec.  T.)  36 
Misc.  (N.  Y.)  415,  modified  74  N.  Y.  App.  Div. 
150. 

11.  Generally  a  Legatee  Cannot  Sue  to  Recover 
Assets. — Jester  v.  Gustin;  158  Ind.  287;  citing 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  800. 

801.  2.  Where  There  Are  No  Debts  and  No 
Executor  or  Other  Person  Entitled  to  Recover.  — 
Jester  v.  Gustin,  158  Ind.  287. 

§02.  1.  Action  Against  One  Not  Executor. — 
An  action  cannot  be  brought  by  a  legatee  against 
one  other  than  the  executor,  as  "  it  is  oniy 
through  the  medium  of  the  personal  representa- 
tive that  cnurts  of  law  will  interfere  in  the 
administration  of  a  deceased  person's  estate." 
Mitchell  v.  Mitchell,  132  N.  Car.  350. 

503.  6.  Remedy  in  Equity. —  Congregational 
Church  v.  Cutler,  76  Vt.  338.  See  also  Zabris- 
kie  v.  Huyler,  62  N.  J.  Eq.  697. 


Sufficient  Assets.  —  A  legatee  who  files  a  bill 
to  recover  a  legacy  must  allege  and  prove  that 
there  are  assets  applicable  to  the  legacy  suffi- 
cient to  pay  it.  McKee  v.  Young,  (Tenn.  Ch. 
1900)  57  S.  W.  Rep.  200. 

§04.  1.  Executor  Cannot  Plead  Statute  of  Limi- 
tations.—  See  Bickel's  Estate,  9  Pa.  Dist.  129. 

Time  Before  Which  Suit  Cannot  Be  Brought.  — 
A  statute  providing  that  an  action  on  a  legacy 
cannot  be  brought  until  one  year  after  the 
granting  of  letters  testamentary  does  not  apply 
to  a  suit  against  one  other  than  an  executor. 
Leonard  v.  Harney,  63  N.  Y.  App.  Div.  294, 
modified  173  N.  Y.  352. 

Laches.  —  Where  an  annuitant  under  a  will 
waited  three  years  after  the  last  payment  to 
her  before  suing  for  unpaid  sums  it  was  held 
that  she  had  not  thereby  been  guilty  of  laches 
so  as  to  preclude  a  recovery.  Gee.  v.  Gee,  204 
111.  588. 

Where  a  legatee  brings  a  bill  to  collect  a 
legacy  nine  years  after  the  refusal  of  the  ex- 
ecutor to  pay  it,  the  executor  having  by  that 
time  distributed  the  estate,  the  legatee  is  guilty 
of  laches  and  his  bill  will  be  dismissed.  Wilson 
v.  Smith,  117  Fed.  Rep.  707,  affirmed  (C.  C.  A.) 
126  Fed.  Rep.  916. 

§05.  1.  Presumption  of  Payment  After  Twenty 
Years.  —  Congregational  Church  v.  Benedict,  59 
N.  J.  Eq.  136. 

§06.  3.  A  Creditor  of  an  Heir  Indebted  to 
the  Estate  can  acquire  no  greater  right  in  the 
estate  than  the  heir  himself  has.  Boyer  v.  Rob- 
inson, 26  Wash,  [i  7. 

Devise  in  Trust.  —  Where  real  property  was 
devised  in  trust  for  a  beneficiary,  the  latter  to 
receive  the  income  therefrom,  it  was  held  that 
undistributed  income  held  by  the  trustees  was 
not  subject  to  attachment  by  the  creditors  of  the 
beneficiary.    Hays's  Estate.  201  Pa.  St.  301. 

9.  Bill  in  Equity. — A  creditor  of  a  le-atee  may 
bring  an  action  against  an  executor  before  the 
executor  has  accounted.  Gen.  Laws  R.  I.  c.  218, 
§§  15,  29,  do  not  apply  to  suits  brought  by  a 
legatee's  creditor.  Gorman  v,  Stillman,  24  R. 
I.  264. 

§07.    3  Provisions  that  Devise  Shall  Not  Be 
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807.  LEGAL.  —  See  note  7. 

813.  LEGAL  REPRESENTATIVES,  PERSONAL  REPRESENTATIVES, 
REPRESENTATIVES,  ETC.  —  See  note  2. 

815.  See  note  1. 

820.  See  note  1. 

891.  LEGATEE.  —  See  note  1. 

823.  LEGISLATIVE  POWER.  —  See  note  3. 

825.  [LEGITIMATE  CAUSE.  —  See  note  la.] 

826.  LESION.  —  See  note  2. 

827.  LESSEES  —  LESSORS.  —  See  note  1. 


Subject  to  Creditor's  Claims. —  La  Banque  Jacques- 
Cart' er  v.  Tozer,  10  Quebec  K.  B.  81. 

807.  7.  Legal  Assets.  —  Kinmonth  v.  White, 
61  N.  J.  Eq.  358. 

Legal  Claim.  —  People  v.  Woodruff,  57  N.  Y. 
App.  Div.  o42- 

Legal  Debt.  —  Guild  v.  Walter,  182  Mass.  225. 

Legal  Duty.  —  See  Riddell  v.  Peck-William- 
son Heating,  etc.,  Co.,  27  Mont.  44. 

Legal  Interest.  —  Tecumseh  Nat.  Bank  v.  Mc- 
Gee,  61  Neb.  709 ;  American  Mut.  Bldg.,  etc., 
Assoc.  v.  Ham,  (Tex.  Civ.  App.  1901)  62  S.  W. 
Rep.  74. 

Legal  Residence.  —  Paddack  v.  Lewis,  59  N. 
Y.  App.  Div.  430. 

Legal  Residence  and  Legal  Settlement  Synony- 
mous. —  Louriston  v.  Swift  County,  89  Minn. 
91. 

Legal  Right.  —  Colson  v.  Com.,  110  Ky.  233. 
Legal  Settlement.  — In  re  Bigelow,  17  S.  Dak. 

33i- 

Legal  Proceedings  —  Bankruptcy.  —  In  re  Ems- 
lie,  (C.  C.  A.)  102  Fed.  Rep.  291. 

Legal  and  Actual  Service  Distinguished  —  Me- 
chanic's Lien  Law.  —  Smith  v.  Colloty,  69  N.  J. 
L.  365. 

81.1.  2.  Primary  Meaning  Executors  and  Ad- 
ministrators. —  Sullivan  v.  Louisville,  etc.,  R. 
Co.,  128  Ala.  77,  citing  18  Am.  and  Eng.  En- 
cyc.  of  Law  (2d  ed.)  813  ;  Firemen's  Fund  Ins. 
Co.  v.  Sims,  115  Ga.  942,  citing  18  Am.  and 
Enc.  Encyc.  of  Law  (2d  ed.)  813;  Gruenewald 
v.  Neu,  215  111.  141,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  813;  People  v.  Petrie, 
191  111.  497  ;  Preston  v.  Connecticut  Mut.  L. 
Ins.  Co.,  95  Md.  101  ;  Leonard  v.  Harney,  63 
N.  Y.  App.  Div.  294 ;  Griffin  v.  Brower,  21  Pa. 
Co.  Ct.  188. 

Same  —  Life  Insurance  Policy.  —  Firemen's 
Fund  Ins.  Co.  v.  Sims,  115  Ga.  939. 

815.  1.  Broad  Sense. — •  Gruenewald  v.  Neu, 
215  III.  141,  quoting  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ,ed.)  814,  815;  Thayer  v.  Pressey, 
175  Mass.  225;  Alford  v.  Consolidated  F.  &  M. 
Ins.  Co.,  88  Minn.  478,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  815;  Casey  v.  Lock- 
wood,  24  R.  I.  72. 

Assign  —  Assignor.  —  Thayer  v.  Pressey,  17s 
Mass.  225. 

Assignee  in  Bankruptcy.  — •  Firemen's  Fund 
Ins.  Co.  v.  Sims,  115  Ga.  939. 

Devisees. —  Gruenewald  v.  Neu,  215  111.  141. 

Heirs.  —  State  Fair  Assoc.  v.  Townsend,  69 
Ark.  215;  Blakeman  v.  Scars,  74  Conn.  516; 
Connecticut  Trust,  etc.,  Co.  v.  Hollister,  74 
Conn.  228;  Gruenewald  v.  Neu,  215  111.  141; 
Thayer  v.  Pressey,  175  Mass.  225;  Allen  v. 
Stovall,  94  Tex.  618. 


Husband.  —  Lesieur's  Estate,  205  Pa.  St.  119. 

Next  of  Kin.  —  Greene  v.  Huntington,  73 
Conn.  106;  Howell  v.  Gifford,  64  N.  J.  Eq.  180. 

Partners  —  Surviving  Partner.  —  Lasater  v. 
Jacksboro  First  Nat.  Bank,  (Tex.  Civ.  App. 
1902)  72  S.  W.  Rep.  1054. 

Receivers.  —  Alford  v.  Consolidated  F.  &  M. 
Ins.  Co.,  88  Minn.  478. 

Widow.  —  Leonard  v.  Harney,  63  N.  Y.  App. 
Div.  294. 

820.  1.  Intent  Governs.  —  Gruenewald  v. 
Neu,  215  111.  141,  quoting  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  816,  820;  Sullivan  v. 
Louisville,  etc.,  R.  Co.,  128  Ala.  77;  Howell  v. 
Gifford,  64  N.  J.  Eq.  180;  Leonard  v.  Harney, 
63  N.  Y.  App.  Div.  294;  Casey  v.  Lockwood, 
24  R.  I.  72. 

821.  1.  Legatee  Including  Devise  in  Will. — 
Weigel  v.  Green,  218  111.  239,  quoting  18  Am. 
and  Eng.  Encyc  of  Law  (2d  ed.)  821. 

"A  Legatee  is  one  who  receives  a  legacy. 
The  ordinary  popular  meaning  of  a  legacy, 
and  its  usual  legal  signification,  is  a  gift  or 
gratuity,  not  the  payment  of  a  debt  or  a  pro- 
vision to  pay  a  debt."  Pentz's  Estate,  200  Pa. 
St.  2. 

Legatee  Interpreted  Strictly  in  Statute.  —  Mat- 
ter of  Ross,  140  Cal.  282. 

"  The  terms  lef/atcc  and  '  devisee  '  are  more 
strictly  interpreted  as  referring,  the  one  to  per- 
sonalty, and  the  other  to  realty,  in  the  construc- 
tion of  statutes  than  in  the  construction  of  wills 
and  deeds."  Weigel  v.  Green,  218  III.  239,  cit- 
ing 18  Am.  and  Eng.  Encyc  of  Law  (2d  ed.) 
821. 

In  Sense  of  Children.  —  In  Lamar  j\  Harris, 
121  Ga.  285,  it  was  held  that  where  the  testator 
used  the  words  legatees  and  children  inter- 
changeably, they  were  synonymous  for  the  pur- 
poses of  that  item  of  the  will. 

822.  3.  Legislative  Power.  —  Arms  v.  Ayer, 
192  111.  601  ;  Brown  v.  Galveston,  97  Tex.  1  ; 
Sluder  v.  St.  Louis  Transit  Co.,  189  Mo.  149, 
quoting  18  Am.  and  Eng.  Encyc  of  Law  (2d 
ed.)  822.  In  this  case  the  court  said:  "The 
term  legislative  power  as  so  applied  to  a 
city  means  only  the  power  to  pass  rules  and 
regulations  for  the  government  of  the  munici- 
pality, the  conduct  of  its  officers,  and  the  con- 
duct of  the  citizens  with  respect  to  the  munici- 
pality." 

82i>.    la   Legitimate  Cause  —  Louisiana  Law. 

—  Miller  v.  Manhattan  L.  Ins.  Co.,  110  La.  652. 

820.    2.  Lesion     Civil  Law.  —  See  Smart 
Bibbins,  109  La.  986;  l.inkswiler  v.  Hoffman, 
109  La.  948. 

*27.  1.  Assignees  Not  Included  in  the  Term 
Lessees. —  Ilazelwood  v.  Rogan,  95  Tex.  295. 
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S*i7.    LET.  —  See  note  2. 

838.    LETTER  OF  ATTORNEY.  —  See  note  2. 

2.  Let  Distinguished  from  Demise.  —        828.    2.  Letter  of  Attorney.  —  See  Leslie  v. 

Mershon  v.  \\  illiams,  63  N.  J.  L.  398.  State,  10  Wyo.  10. 


LETTERS  OF  CREDIT. 

834.    III.  Construction  and  Effect— 3.  Who  May  Make  Advances  or 

Give  Credit  —  b.  In  the  Case  of  a  Special  Letter  of  Credit.  —  See 

note  2. 

4.  Advances  or  Credit  Must  Be  on  Faith  of  Letter.  —  See  note  6. 


838.    LEVEE.  —  See  note  2. 
LEVY.  —  See  note  4. 

834.    2.  Advances  by  Succeeding  Bank.  —  A 

special  letter  of  credit  addressed  to  a  bank 
which  goes  out  of  business  cannot  be  relied  on 
by  a  bank  which  succeeds  it.  Lyon  v.  Van 
Raden,  12(1  Mich.  259. 

6.  Advances  Made  or  Credit  Given  Must  Have 
Been  on  Faith  of  Letter. —  Seneca  Bank  v.  Car- 
thage First  Nat.  Bank,  105  Mo.  App.  722. 

8!J8.  2.  Royse  v.  Evansville,  etc.,  R.  Co., 
160  Ind.  592,  quoting  18  Am.  and  Eng.  Encyc. 


of  Law  (2d  ed.)  838 ;  M'cAlpiue  v.  Chicago 
Great  Western  R.  Co.,  68  Kan.  207. 

Embankment  and  Levee.  —  Dehon  v.  Lafourche 
Basin  Levee  Board,  110  La.  767. 

4.  Seizure.  —  Textor  v.  Shipley,  86  Md.  424. 

Collect  —  Assess.  —  Parsons  v.  People,  32  Colo. 
221  ;  Clifton  v.  Hobgood,  106  La.  535. 

Levy  and  Service  Distinguished.  —  Lahr  v.  Ul- 
mer,  27  Ind.  App.  107. 


LEWD  AND  LASCIVIOUS  COHABITATION  AND 

CONDUCT. 

841.   I.  Definitions  —  Lewd.  —  See  note  i. 

843.   II.  Constituents  of  the  Offense  —  2.  Under  Statutes  —  Living 

Together  as  Husband  and  Wife.  —  See  note  4. 

84i>.    Occasional  Act.  —  See  note  I. 

III.  Evidence.  —  See  note  2. 


846.    LIABILITY  —  LIABLE.  —  S 

8H.    1.  Lewd. —  State  v.  Wilson,  124  Iowa 

264. 

843.    4.  Living  Together  as  Husband  and 

Wife. —  State  v.  Cassida,  67  Kan.  171. 

845.  1.  Occasional  Acts.  —  Whitehead  v. 
State,  (Fla.  19041  37  So.  Rep.  302;  State  v. 
Cassida,  67  Kan.  171. 

2.  Proof  of  Specific  Acts  —  Rebuttal.  —  Com.  v. 
O'Brien,  179  Mass.  533. 

840.  2.  Liability.—  State  v.  Sheets,  26  Utah 
105. 

Alimony. —Lynde  v.  Lynde,  64  N.  J.  Eq. 

736. 

io; 


ee  note  2. 

Contingent    Liability.  —  State  v.  Sheets,  26 

Utah  105. 

Liability  and  Debt  Diitinguished.  —  Denver  v. 

Hubbard,  17  Colo.  App.  346;  Hyatt  v.  Ander- 
son, (Ky.  1903)  74  S.  W.  Rep.  1094. 

Future.  —  Home  Ins.  Co.  v.  Peoria,  etc.,  R. 
Co.,  178  111.  64. 

Punishment  for  Crime.  —  Featherstone  v.  Peo- 
ple, 194  111.  325. 

Stockholder's  Liability.  —  Hyatt  v.  Anderson, 
(Ky.  1903)  74  S.  W.  Rep.  1094. 

Torts.  —  Miller  v.  Kern  County  Land  Co.,  134 
Cal.  586;  Lowe  v.  Ozmun,  137  Cal.  257. 


LIBEL  AND  SLANDER. 


By  E.  G.  Chilton. 

861.  L  Definitions — 1.  Libel.  —  See  note  i. 

862.  2.  Slander.  —  See  note  i. 

863.  II.  What  Is  Libelous  —  Actionable  Quality  of  Words  —  1.  Dis- 
tinction Between  Oral  and  Written  Words.  —  See  note  4. 

864.  Reasons  for  Making  Distinction  Between  Written  and  Oral  Words.  —  See 
notes  1,  2. 

Written  Words  Are  Actionable  Where  Oral  Words  Would  Be.  —  See  note  3. 

865.  2.  Distinction  Between  Civil  and  Criminal  Libels  —  in  General.  —  See 
note  3. 

Statutes  Denning  Criminal  Libels.  —  See  note  5- 

3.  Distinction  Between  Words  Actionable  Per  Se  and  Per  Quod  —  in 
General.  —  See  note  6. 


861.  1.  Definition.  —  Weston  v.  Weston,  83 
N.  Y.  App.  Div.  520,  quoting  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  861  ;  State  v.  Brock, 
61  S.  Car.  141,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  861  :  Smith  v.  Bradstreet  Co., 
63  S.  Car.  525,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  861  :  Flood  v.  News,  etc.,  Co., 
71  S.  Car.  112,  quoting  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  661  [861]. 

For  other  definitions,  see  the  following  cases : 

Alabam:. —  Wofford  v.  Meeks,  129  Ala.  349, 
87  Am.  St.  Rep.  66. 

California.  —  Schomberg  v.  Walker,  132  Cal. 
224. 

Georgia.  —  Colvard  v.  Black,  110  Ga.  642; 
Holmes  v.  Clisby,  118  Ga.  820. 

loiva. —  Quinn  v.  Prudential  Ins.  Co.,  116 
Iowa  522. 

Kansas.  —  Werner  v.  Vogeli,  10  Kan.  App. 
536  ;  Eckert  v.  Van  Pe't,  69  Kan.  357. 

Kentucky.  —  Evening  Post  Co.  v.  Richardson, 
113  Ky.  641. 

Missouri.  —  Minter  v.  Bradstreet  Co.,  174 
Mo.  486  ;  Midland  Pub.  Co.  v.  Implement  Trade 
Journal  Co.,  108  Mo.  App.  223. 

Montana.  —  Paxton  v.  Woodward,  31  Mont. 
I9S- 

New  York.  —  Woodruff  v.  Woodruff,  (Supm. 
Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  15  ;  Rade  v. 
Press  Pub.  Co.,  (Supm.  Ct.  Tr.  T.)  37  Misc. 
(N.  Y.)  254;  O'Brien  v.  Bennett,  72  N.  Y. 
App.  Div.  367. 

North  Dakota.  —  Lauder  v.  Jones,  13  N.  Dak. 
525- 

Oklahoma.  —  Lawton  7'.  Territory,  9  Okla. 
456- 

South  Dakota.  —  Barron  v.  Smith,  (S.  Dak. 
1904)  101  N.  W.  Rep.  1 105. 

Texas.  —  Cranfill  v.  Hayden,  97  Tex.  544. 

Vermont.  —  Jones  v.  Roberts,  73  Vt.  201. 

Virginia.  —  Moss  v.  Harivood,  102  Va.  386. 

Canada.  —  Harper  <•.  Hamilton  Retail  Grocers' 
Assoc.,  32  Ont.  195. 

Statutory  Definitions. —  See  Morse  v.  Times- 
Republican  Printing  Co.,  124  Iowa  707  ;  Lauder 
v.  Jones,  13  N.  Dak.  525;  Barron  v.  Smith,  (S. 


Dak.  1904)  101  N.  W.  Rep.  1105;  Walkers.  San 
Antonio  Light  Pub.  Co.,  30  Tex.  Civ.  App.  165. 

862.  1.  Slander  Defined.  —  See  Knipe  v. 
Brooklyn  Daily  Eagle,  101  N.  Y.  App.  Div.  43, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  862;  Le  Massena  v.  Storm,  62  N.  Y.  App. 
Div.  150;  Woodruff  v.  Woodruff,  (Supm.  Ct. 
Spec.  T.)  36  Misc.  (N.  Y.)  15. 

Statutory  Definition  of  Slander. —  See  Ross  v. 
Ward,  14  S.  Dak.  240,  86  Am.  St.  Rep.  746. 

863.  4.  Broad  Distinction  Between  Oral  and 
Written  Words.  —  McLoughlin  v.  American  Cir- 
cular Loom  Co.,  (C.  C.  A.)  125  Fed.  Rep.  203; 
Herrick  v.  Tribune  Co.,  108  111.  App.  244, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  863 ;  Weston  v.  Weston,  83  N.  Y.  App. 
Div.  520;  Barron  v.  Smith,  (S.  Dak.  1904)  101 
N.  W.  Rep.  1105  See  also  Hamilton  v.  Lowery, 
33  Ind.  App.  184  ;  I.e  Massena  v  Storm,  62  N. 
Y.  App.  Div.  ■  50. 

864.  1.  Reasons  for  Making  Distinction  Be- 
tween Written  and  Oral  Words.  —  See  Herrick  v. 
Tribune  Co..  108  111.  App.  244. 

2.  Criticisms  of  Doctrine.  —  Garrett  v.  Bissell 
Chilled  Plow  Works,  154  Ind.  319.  See  also 
Herrick  v.  Tribunr  Co.,  108  111.  App.  244. 

3.  Written  Words  Are  Actionable  Where  Oral 
Words  Would  Be. — -Simpson  v.  Press  Pub.  Co., 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  228; 
Rade  v.  Press  Pub.  Co.,  (Supm.  Ct.  Tr.  T.)  37 
Misc.  (N.  Y.)  254:  Weston  v.  Weston,  83  N.  Y. 
App.  Div.  520. 

865.  3.  Definitions  of  Criminal  Libel.  —  In 
Kentucky  any  writing  calculated  to  create  dis- 
turbances of  the  peace,  corrupt  the  public  mor- 
als, or  lead  to  an  indictable  act  constitutes  a 
triminal  libel.  Provident  Sav.  L.  Assur.  Soc.  v. 
Johnson,  115  Ky.  84. 

5.  Statutory  Definitions  of  Libel.  —  State  v. 
Kecnan,  1 1 1  Iowa  286;  State  v.  Shippman,  83 
Minn.  441. 

6.  Distinction  Between  Words  Actionable  Per  Se 
and  Per  Quod.  —  Moss  v.  Harwood,  102  Va.  386. 
See  also  Doyle  v.  Kirby,  184  Mass.  409;  Schocp- 
flin  v.  Coffey,  162  N.  Y.  12;  Le  Massena  v. 
Storm,  62  N.  Y.  App.  Div.  150 
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800.     General  Nature  of  Words  Actionable  Per  Se.  —  See  note  I. 

807.  All  Defamatory  Wordi.  —  See  note  6. 

808.  4.  Words  Importing  Commission  of  Crime  —  a.  Written  Words. — 
See  note  2. 

b.  Oral  WokDS  —  (i)  hi  General.  —  See  note  3. 
870.    (2)  As  Respects  Nature  of  Crime  and  Punishment  —  (a)  in  General.  — 
See  note  1. 


Krchbiel,  68  Kan.  670, 
v.    Silverman,    52  La. 

Standard  Pub. 


*»<><">.    1.  General  Nature  of  Words  Actionable 

Per  8e.  —  Crashley  v.  Press  Pub.  Co.,  179  N.  Y. 
27;  Trlggs  v.  Sun  Printing,  etc.,  Assoc.,  179 
N.  Y.  144;  Mauk  v.  Brundage,  68  Ohio  St.  96, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  866. 

807.  6.  Defamatory  Oral  Words  —  Special 
Damages  Recoverable.  —  Bray  v.  Callihan,  155  Mo. 
43;  Hume  v.  Kusche,  (Supm.  Ct.  Tr.  T.)  42 
Misc.  (N.  Y.)  414;  Canning  v.  Owen,  24  R.  I. 
233.    See  also  Dun  v.  Weintraub,  11 1  Ga.  416. 

808.  2.  Written  Words  Importing  Commission 
of  Crime  —  United  States.- — Palmer  v.  Mahin, 
(C.  C.  A.)  120  Fed.  Rep.  737;  Butler  v.  Barret, 
130  Fed.  Rep.  944.  See  also  Tribune  Assoc.  v. 
Follwell,  (C.  C.  A.)  107  Fed.  Rep.  646. 

California.  —  People  v.  Seeley,  139  Cal.  118. 

Delaware.  —  Donahoe  v.  Star  Pub.  Co.,  4 
Penn.  (Del.)  166;  Star  Pub.  Co.  v.  Donahoe, 
(Del.  1904)  58  Atl.  Rep.  513. 

Illinois.  —  Gaines  v.  Gaines,  109  111.  App. 
226. 

Kansas.  —  Hanson  v. 
104  Am.  St.  Rep.  422. 

Louisiana.  —  Mequet 
Ann.  1369. 

Massachusetts.  —  Conner 
Co.,  183  Mass.  474. 

Michigan. —  See  Weston  v.  Grand  Rapids 
Pub.  Co.,  128  Mich.  375. 

Minnesota. — -Johnson  v.  Force,  80  Minn.  315. 

Missouri.  —  Jones  v.  Murray,  167  Mo.  25; 
Dunlcvy  v.  Wolferman,  106  Mo.  App.  50. 

Nebraska.  —  Whiting    v.    Carpenter,  (Neb. 

1903)  93  N.  W.  Rep.  926. 

New  Jersey.  —  Stuart  v.  News  Pub.  Co.,  67 
N.  J.  L.  317- 

New  York.  —  O'Leary  v.  New  York  News 
Pub.  Co.,  51  N.  Y.  App.  Div.  2;  Cudlip  v.  New 
York-  Evening  Journal  Pub.  Co.,  174  N.  Y.  158. 

Oklahoma.  —  Lawton  v.   Territory,   9  Okla. 

456.  1     ....  ' 

Pennsylvania.  —  Clark  v.  North  American 
Co.,  203  Pa.  St.  346. 

South  Dakota.  —  Barron  v.  Smith,  (S.  Dak. 

1904)  101  N.  W.  Rep.  1105. 

Texas.  —  Boone  v.  Herald  News  Co.,  27  Tex. 
Civ.  App.  546. 

Wisconsin. —  Pfister  v.  Sentinel  Co.,  108 
Wis.  572. 

Canada.  —  Auburn  v.  Berthiaume,  23  Quebec 
Super.  Ct.  476;  Macdonald  V.  Mail  Printing  Co., 
32  Ont.  163. 

3.  Oral  Words  Imputing  Commission  of  Crime 
Actionable  —  Alabama.  —  Hereford  v.  Combs, 
126  Ala.  369. 

California.  —  Jarman  v.  Rea,  137  Cal.  339. 

Illinois. —  Schofield  v.  Baldwin,  102  111.  App. 
560;  Merrill  v.  Marshall,  113  111.  App.  447. 

Indiana.  —  Ruble  v.  Bunting,  31  Ind.  App. 
654;  Short  v.  Acton,  33  Ind.  App.  361.  See 
also  Grotius  v.  Ross,  24  Ind.  App.  543. 


Iowa.  —  McMinemee  v.  Smith,  (Iowa  1903) 
93  N.  W.  Rep.  75 ;  McDonald  v.  Nugent,  122 
Iowa  65!. 

Kansas.  —  Friedburg  v.  Nudd,  9  Kan.  App. 
743- 

Kentucky.  —  Nicholson  v.  Merritt,  109  Ky. 
369 ;  Allen  v.  Brady,  (Ky.  1904)  83  S.  W.  Rep. 
565. 

Louisiana.  —  Simpson  v.  Robinson,  104  La. 
1 80. 

Maine.  —  Kimball  v.  Page,  96  Me.  487  ;  Davis 
v.  Starrett,  97  Me.  568 ;  Shepherd  v.  Piper,  98 
Me.  384. 

Massachusetts.  —  Faxon  v.  Jones,  176  Mass. 
206. 

Michigan.  —  McLeod  v.  Crosby,  128  Mich. 
641  ;  Savlan  v.  Ayer,  129  Mich.  545  ;  Hinchman 
v.  Knight,  132  Mich.  532;  Dell  v.  McBride,  133 
Mich.  649;  Line  v.  Spies,  (Mich.  1905)  102  N. 
W.  Rep.  993. 

Minnesota.  —  Radke  v.  Kolbc,  79  Minn.  440; 
Earle  v.  Johnson,  81  Minn.  472;  Laury  v.  Evans, 
S7  Minn.  398  ;  Quist  v.  Kiichli,  92  Minn.  160. 

Missouri.  —  Krup  v.  Corley,  95  Mo.  App.  640  ; 
Carpenter  v.  Hamilton,  185  Mo.  603  ;  Alderson 
v.  Auerswald,  80  Mo.  App.  370. 

Nebraska.  —  Larson  v.  Cox,  (Neb.  1903)  93 
N.  W.  Rep.  1  o  1 1 . 

New  Jersey.  —  Moore  v.  Beck,  71  N.  J.  L.  7. 

New  York.  —  Warner  v.  Southall,  165  N.  Y. 
496 ;  Keller  v.  Dean,  57  N.  Y.  App.  Div.  7 ; 
Weston  v.  Weston,  83  N.  Y.  App.  Div.  520 ; 
Hume  v.  Kusche,  (Supm.  Ct.  Tr.  T.)  42  Misc. 
(N.  Y.)  414.  See  also  Le  Massena  v.  Storm, 
62  N.  Y.  App.  Div.  150. 

North  Carolina. —  See  Upchurch  v.  Robert- 
son. 127  N.  Car.  T27. 

North  Dakota. —  Wrege  v.  Jones,  13  N.  Dak. 
267. 

Ohio.  —  Brayton  v.  Cleveland  Special  Police 
Co.,  63  Ohio  St.  83 ;  Phillips  v.  Le  June,  25 
Ohio  Cir.  Ct.  107. 

Rhode  Island.  —  Canning  v.  Owen,  24  R.  I. 
233- 

South  Dakota.  —  Bedtkey  v.  Bedtkey,  15  S. 
Dak.  310. 

Texas.  —  Hitzfelder  v.  Koppelmann,  30  Tex. 
Civ.  App.  162. 

Vermont.  —  Smith  v.  Moore,  74  Vt.  81. 

Wisconsin.  —  Hnmlin  z1.  Fantl.  118  Wis.  596. 

870.  1.  Indictable  Crimes  Involving  Moral 
Turpitude  or  Subjecting  Offender  to  Infamous 
Punishment  —  Oral  Words  Actionable  —  Alabama. 
—  Hereford  v.  Combs,  126  Ala.  369. 

California. — Jarman  v.  Rea,  137  Cal.  339. 

Illinois.  —  Schofield  v.  Baldwin,  102  111.  App. 
560;  Merrill  v.  Marshall.  113  111.  App.  447. 

Indiana.  —  Ruble  v.  Bunting,  31  Ind.  App. 
654;  Short  v.  Acton,  33  Ind.  App.  361. 

Iowa.  —  McMinemee  v.  Smith,  (Iowa  1903) 
93  N.  W.  Rep.  75. 

Kansas.  —  FHedburg  v.  Nudd,  9  Kan.  App.  743. 
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871.    (b)  Misdemeanors.  —  See  note  4. 

(c)  Infamous  Offenses.  —  See  note  5- 
87S.     (dj  Crimes  Involving  Moral  Turpitude.  —  See  note  2. 

873.  (3)  Crimes  Committed  in  Another  Jurisdiction  —  (b)  In  Foreign  Country. 

—  See  note  2. 

c.  Unnamed  Crime.  —  See  note  3. 

e.  Imputing  Crime  for  Which  Party  Accused  Is  Not  Liable 
to  Punishment  — (1)  In  General. — See  note  5. 

874.  /.  Offense  Punishable  at  Common  Law  but  Not  by  Statute. 

—  See  note  5. 

875.  i.  Imputing  that  Plaintiff  Has  Been  Indicted  for  Crime. 
> —  See  note  1. 

k.  As  Respects  Particular  Crimes  —  (1)  Abortion.  —  See 


note  3. 
876. 


877. 
878. 


(3)  Arson  —  (a)  In  General.  —  See  note  I. 

(b)  Burning  Insured  Building  to  Defraud  Insurance  Company.  —  See  note  2. 

(c)  In  What  Words  Actionable  Charge  May  Be  Made.  —  See  note  3. 

(4)  Assault  and  Battery.  —  See  note  3. 
(7)  Bribery.  —  See  note  4. 


Louisiana.  —  Simpson  v.  Robinson,  104  La. 
180;  Covington  v.  Roberson,  111  La.  338. 

Maine.  —  Kimball  v.  Page,  96  Me.  487. 

Massachusetts.  —  Faxon  v.  Jones,  176  Mass. 
206. 

Michigan.  —  McLeod  v.  Crosby,  .128  Mich. 
641  ;  Savlan  v.  Ayer,  129  Mich.  545  ;  Hinchman 
V.  Knight,  132  Mich.  532;  Dell  v.  McBride,  133 
Mich.  649;  Line  v.  Spies,  (Mich.  1903)  102  N. 
W.  Rep.  993. 

Minnesota.  —  Laury  v.  Evans,  87  Minn.  398  ; 
Quist  v.  Kiichli,  92  Minn.  160. 

Missouri.  —  Jones  v.  Murray,  167  Mo.  25; 
Alderson  v.  Auerswald,  80  Mo.  App.  370. 

New  York. — -Warner  v.  Southall,  165  N.  Y. 
496. 

North  Dakota. — ■  Wrege  v.  Jones,  13  N.  Dak. 
267. 

Ohio.  —  Brayton  v.  Cleveland  Special  Police 
Co.,  63  Ohio  St.  83. 

Vermont.  —  Smith  v.  Moore,  74  Vt.  81. 

Canada.- — -Cleveland  v.  Sherman,  19  Quebec 
Super.  Ct.  270. 

871.  4.  Indictable  Misdemeanor  Involving 
Moral  Turpitude  —  Oral  Words  Actionable.  —  Earle 
v.  Johnson,  81  Minn.  472;  Moore  v.  Beck,  71  N. 
J.  L.  7.  See  also  Patterson  v.  Frazer,  (Tex. 
Civ.  App.  1904)  79  S.  W.  Rep.  1077. 

5.  Rule  that  Offense  Must  Be  Infamous. — Tharp 
v.  Nolan,  (Ky.  1905)  84  S.  W.  Rep.  1 1 68 ; 
Boucher  v.  Clark  Pub.  Co.,  14  S.  Dak.  72; 
Payne  v.  Tancil,  98  Va.  262.  See  also  Patter- 
son v.  Frazer,  (Tex.  Civ.  App.  1904)  79  S.  W. 
Rep.  1077. 

872.  2.  Offense  Must  Involve  Moral  Turpi- 
tude Where  Words  Are  Actionable.  —  McDonald 
v.  Nugent,  122  Iowa  651  ;  Boucher  v.  Clark  Pub. 
Co.,  14  S.  Dak.  72;  Payne  v.  Tancil,  98  Va. 
262. 

Moral  Turpitude  Defined. — Sec  Baxter  v.  Mohr, 
(N.  Y.  City  Ct.  Gen.  T.)  37  Misc.  (N.  Y.)  833. 

The  true  lest  of  moral  turpitude  is  whether 
the  acts  in  question  should  be  regarded  as  con- 
trary to  good  morals  in  the  absence  of  any  stat- 
ute on  the  subject.  Boucher  v.  Clark  Pub.  Co., 
14  S.  Dak.  72. 

87!1.    2.  Crime  Committed  in  Foreign  Country 


—  Oral  Words  Actionable.  —  Morse  v.  Times-Re- 
publican Printing  Co.,  124  Iowa  707. 

3.  Words  Charging  Unnamed  Crime  Actionable. 

—  Nord  v.  Gray,  80  Minn.  143.  See  also  Mc- 
Donald v.  Nugent,  122  Iowa  651. 

5.  Liability  of  Party  Accused  to  Criminal  Prose- 
cution. —  Tharp  v.  Nolan,  (Ky.  1905)  84  S.  W. 
Rep.  1 168;  Laury  v.  Evans,  87  Minn.  398, 
quoting  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  873. 

874.  5.  Doyle  v.  Kirby,  184  Mass.  409. 
But  see  Shepherd  v.  Piper,  98  Me.  384 

875.  1.  Actionable  Charge  that  Plaintiff  Has 
Pleaded  Guilty  and  Been  Fined. — Duncan  v.  Wil- 
liams, 107  Mo.  App.  539. 

3.  Oral  Words  Charging  Abortion  Actionable.  — 
Whiting  v.  Carpenter,  (Neb.  1903)  93  N.  W. 
Rep.  926 ;  Hitzfelder  v.  Koppelmann,  30  Tex. 
Civ.  App.  162. 

876.  1.  Oral  Words  Charging  Arson  Action- 
able. —  Covington  v.  Roberson,  111  La.  338; 
Warner  v.  Southall,  165  N.  Y.  496;  Brayton  v. 
Cleveland  Special  Police  Co.,  63  Ohio  St.  83. 

Written  Words  Charging  Arson  Actionable.  — 
Conner  v.  Standard  Pub.  Co.,  183  Mass.  .474; 
l.awton  v.  Territory,  9  Okla.  456. 

2.  Burning  Property  to  Defraud  Insurance  Com- 
pany. —  Conner  v.  Standard  Pub.  Co.,  183  Mass. 
474  :  Keller  v.  Dean,  57  N.  Y.  App.  Div.  7. 

3.  Charge  that  Plaintiff  Set  Fire  to  Building.  — 
See  Conner  v.  Standard  Pub.  Co.,  183  Mass.  474. 

"  One  or  More  Unsatisfactory  Fires."  —  It  is  not 
actionable  to  write  of  a  business  man  that  he 
"  has  had  one  or  more  unsatisfactory  fires." 
Goll  v.  Delesderniers,  (Supm.  Ct.  Spec.  T.)  26 
Misc.  (N.  Y.)  549. 

877.  3.  Written  Words  Charging  Assault 
and  Battery  Actionable. —  O'Leary  v.  New  York 
News  Pub.  Co.,  51  N.  Y.  App.  Div.  2.  See 
also  Hanson  v.  Krehbicl,  68  Kan.  670,  104  Am. 
St.  Rep.  422. 

878.  4.  Written  Words  Charging  Bribery 
Actionable. — Donahoe  v.  Star  Pub.  Co.,  4  Penn. 
(Del.)  166;  Star  Pub.  Co.  v.  Donahoe,  (Del. 
1904)  58  Atl.  Rep.  513;  Field  v.  Magee,  122 
Mich.  556;  Barron  v.  Smith,  (S.  Dak.  1904)  ioi 
N.  W.  Rep.  1 1 05  J  Pfister  v.  Sentinel  Co.,  108 
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.    (8)  Burglary  and  Housebreaking.  —  Sec  note  I. 

(9)  Conspiracy.  —  See  note  2. 
.    (12)  Embezzlement  —  in  General.  —  See  note  2. 

In  What  Words  Actionable  Charge  May  Be  Made.  —  See  note  3. 
.    (13)  Extortion.  —  See  note  3. 
,    (15)  Eorgery —  In  General.  —  See  note  2. 

,  (18)  Larceny  —  Receiving  Stolen  Goods  —  (a)  In  General.  —  See  note  I. 
,     (b)  In  What  Words  Actionable  Charge  May  Be  Made  —  Charge  that  Plaintiff  Has 

See  note  5. 

,    Charge  that  Plaintiff  Is  a  Thief.  —  See  note  2. 
See  note  1. 

.     Charge  that  Plaintiff  "  Took  "  Property.  —  See  note  I. 

,    (20)  Murder  —  (a)  in  General.  —  See  note  3. 

,     (b)  In  What  Words  Actionable  Charge  May  Be  Made  —  Meaning  of  Word  "  Kill." 

ote  4. 

.    (21)  Perjury  and  Subornation  of  Perjury  —  (a)  In  General.  —  See 


Maine.  —  Kimball  v.  Page,  96  Me.  487. 
Massachusetts.  —  Faxon  v.  Jones,  176  Mass. 

206. 

Michigan.  —  McLeod  v.  Crosby,  128  Mich. 
641  ;  Savlan  v.  Ayer,  129  Mich.  545  ;  Hinchman 
v.  Knight,  132  Mich.  532;  Line  v.  Spies,  (Mich. 
1905)  102  N.  W.  Rep.  993. 

Minnesota.  —  Lawry  v.  Evans,  87  Minn.  398. 
Missouri.  —  Krup  v.  Corley,  95  Mo.  App.  640; 
Carpenter  v.  Hamilton,  185  Mo.  603. 

Nebraska.  —  Larson  v.  Cox,  (Neb.  1903)  93 
N.  W.  Rep.  ion. 

North  Carolina.  —  See  Upchurch  v.  Robert- 
son, 127  N.  Car.  127. 

North  Dakota.  —  Wrege  v.  Jones,  13  N.  Dak. 
267. 

Vermont.  —  Smith  v.  Moore,  74  Vt.  81. 
Wisconsin.  —  Hamlin  v.  Fantl,  118  Wis.  596. 
Canada.  —  Cleveland  v.  Sherman,  19  Quebec 
Super.  Ct.  270. 

Written  Words  Charging  Larceny  Actionable.  — 
Butler  v.  Barret,  130  Fed.  Rep.  944;  Cudlip  v. 
New  York  Evening  Journal  Pub.  Co.,  174  N.  Y. 
158. 

888.  5.  Charge  that  Plaintiff  Has  Stolen 
Actionable.  —  Butler  v.  Barret,  130  Fed.  Rep. 
044;  Short  v.  Acton.  33  Ind.  App.  361;  Mc- 
Minemee  v.  Smith,  (Iowa  1903)  93  N.  W.  Rep. 
75  ;  McLeod  v.  Crosby,  128  Mich.  641  ;  Carpen- 
ter v.  Hamilton,  185  Mo.  603;  Wrege  v.  Jones, 
13  N.  Dak.  267.  See  also  Upchurch  v.  Robert- 
son, 127  N.  Car.  127 

889.  2.  Charge  that  Plaintiff  Is  a  Thief  Is 
Actionable.  —  Schofield  v.  Baldwin,  102  111.  App. 
560;  Simpson  v.  Robinson,  104  La.  180;  Faxon 
v.  Jones,  176  Mass.  206;  Line  v.  Spies,  (Mich. 
1905)  102  N.  W.  Rep.  993;  Krup  v.  Corley,  95 
Mo.  App.  640;  Egan  v.  Semrad,  113  Wis.  84. 
See  also  Merrill  v.  Marshall,  113  111.  App.  447. 

890.  1.  Where  Word  "Thief"  Does  Not 
Import  Commission  of  Larceny.  —  Merrill  v.  Mar- 
shall, 113  111.  App.  447;  Faxon  v.  Jones,  176 
Mass.  206;  Egan  v.  Semrad,  113  Wis.  84. 

891.  1.  "Take"  Actionable  Where  Larceny 
Is  Imputed. —  Short  v.  Acton,  33  Ind.  App.  361. 

892.  3.  Written  Charge  of  Murder  Actionable. 
—  Tones  v.  Murray,  167  Mo.  25. 

893.  4.  Word  "  Kill "  Used  in  Actionable 
Sen*e.  —  Tones  v.  Murray,  167  Mo.  25. 

894.  2.  Oral  Words  Charging  Perjury  Action- 


*7i> 

SSI 

883 
88  I 

888 

Stolen.  — 

880 
890 
891 

802 
803 

—  See  n 
804 

note  2. 

Wis.  572.    See  also  Weston  v.  Grand  Rapids 
Pub.  Co.,  128  Mich.  375. 
Oral  Words  Charging   Bribery  Actionable.  — 

Jarman  v.  Rea,  137  Cal.  339;  Quist  v.  Kiichli, 

92  Minn.  160.  But  see  Doyle  v.  Kirby,  184 
Mass.  409,  holding  that  although  at  common 
law  both  the  giver  and  the  taker  of  a  bribe  were 
guilty  of  a  crime,  the  taker  of  a  bribe  at  elec- 
tions does  not  commit  a  crime  under  the  stat- 
utes of  Massachusetts,  which  have  superseded 
the  common  law,  so  that  oral  words  charging 
the  taking  of  such  a  bribe  are  not  actionable 
per  se. 

*79.  1.  Written  Words  Charging  Burglary 
Actionable.  —  Clark  v.  North  American  Co.,  203 
Pa.  St.  346. 

2.  Charging  Conspiracy  Between  Husband  and 
Wife.  —  To  say  that  a  man  entered  into  a  con- 
spiracy with  his  wife  to  extort  money  from  an- 
other is  not  actionable  in  Pennsylvania,  since  a 
man  cannot  conspire  with  his  wife.  Hornburger 
v.  Seiler,  24  Pa.  Co.  Ct.  476. 

880.  2.  Written  Words  Charging  Embezzle- 
ment Actionable. —  Palmer  v.  Mahin,  (C.  C.  A.) 
120  Fed.  Rep.  737.  See  also  Tribune  Assoc.  v. 
Follwell,  (C.  C.  A.)  107  Fed.  Rep.  646. 

Oral  Words  Charging  Embezzlement  Actionable. 

—  Friedburg  v.  Nudd,  9  Kan.  App.  743. 

3.  Embezzlement  —  What  Words  Amount  to 
Charge.  — •  Palmer  v.  Mahin,  (C.  C.  A.)  120  Fed. 
Rep.  737  ;  Friedburg  v.  Nudd,  9  Kan.  App.  743. 
See  also  Tribune  Assoc.  v.  Follwell,  (C.  C.  A.) 
j  07  Fed.  Rep.  647. 

881.  3.  Oral  Words  Charging  Extortion 
Actionable.  —  Palmer  v.  Mahin,  (C.  C.  A.)  120 
Fed.  Rep.  737 ;  Weston  v.  Weston,  83  N.  Y. 
App.  Div.  520. 

Actionable  Quality  of  Word  "  Blackmailer."  — 
Macdonald  v.  Mail  Printing  Co.,  2  Ont.  L.  Rep. 
278,  reversing  in  part  32  Ont.  163. 

882.  2.  Oral  Words  Charging  Forgery  Action- 
able.—  Ruble  v.  Bunting,  31  Ind.  App.  654. 

884.  1.  Oral  Words  Charging  Larceny  — 
Illinois.  —  Schofield  v.  Baldwin,  102  111.  App. 
560;  Merrill  v.  Marshall,  113  111.  App.  447. 

Indiana.  —  Short  v.  Acton,  33  Ind.  App.  361. 
See  also  Grotius  v.  Ross,  24  Ind.  App.  543. 

Iowa.  —  McMinemee  v.  Smith,  (Iowa  1903) 

93  N.  W.  Rep.  75. 

Louisiana. —  Simpson  v.  Robinson,  104  La.  180. 
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806.  (c)  In  What  Words  Actionable  Charge  May  Be  Made  — -  Charge  of  Perjury  in  Ex- 
press Terms.  —  See  note  2. 

897.     That  Plaintiff  Is  Forsworn,  Etc.  —  See  note  I . 

899.  Materiality  of  Testimony  as  to  Which  Charge  of  Perjury  Was  Made.  —  See  note  3. 

900.  (22)  Prostitution  —  Keeping  Bawdy  House  —  In  General.  —  See  note  2. 

901.  (25)  Robbery  —  (a)  In  General.  —  See  note  5. 

(b)  In  What  Words  Actionable  Charge  May  Be  Made.  —  See  note  6. 

903.  (27)  Sodomy  —  In  General.  —  See  note  6. 

904.  (30)  Miscellaneous  Crimes.  —  See  note  1. 

905.  5.  Words  Not  Importing  Commission  of  Crime  —  a.  Written  Words 
—  (1)  In  General.  — See  note  I. 

906.  Written  Words  Tending  to  Diminish  the  Respectability.  —  See  note  I . 


able.  —  Hereford  v.  Combs,  126  Ala.  369;  Dell 
-j.  McBride,  133  Mich.  649;  Alderson  v.  Auers- 
wald,  8c  Mo.  App.  370.  See  also  Hudnell  v. 
Eureka  Lumber  Co.,  133  N.  Car.  169. 

Written  Words  Charging  Perjury  Actionable. 
—  Gaines  v.  Gaines,  109  111.  App.  226. 

896.  2.  Oral  Charge  of  Perjury  in  Express 
Terms  Actionable. —  Hereford  v.  Coombs,  126 
Ala.  369;  Dell  v.  McBride,  133  Mich.  649; 
Anderson  v.  Auerswald,  80  Mo.  App.  370.  See 
also  Hudnell  v.  Eureka  Lumber  Co.,  133  N.  Car. 
169. 

897.  1.  Oral  Charge  of  False  Swearing  Not 
Ex  Vi  Termini  Actionable. — ■  Sec  Gerald  v.  Inter 
Ocean  Pub.  Co.,  90  111.  App.  205. 

899.  3.  Alderson  v.  Auerswald,  80  Mo.  App. 
370. 

900.  2.  Oral  Words  Charging  Keeping  Bawdy 
House  Actionable. —  Moore  z1.  Beek,  71  N.  J.  L. 
7;  Wilkens  v.  Hammann,  (Supm.  Ct.  App.  T.) 
43  Misc.  (N.  Y.)  23,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  900. 

901.  5.  Oral  Words  Charging  Robbery  Ac- 
tionable.—  Jones  v.  Murray,  167  Mo.  25. 

6.  Actionable  Quality  of  Word  "  Rob."  —  Jones 
v.  Murray,  167  Mo.  25. 

902.  6.  Charge  of  Bestiality  Actionable  Al- 
though Not  a  Crime. — -See  States.  Hewlin,  128 
N.  Car.  571. 

904.  1.  False  Imprisonment  —  Written  Words 
Actionable.  —  Boone  v.  Herald  News  Co.,  27 
Tex.  Civ.  App.  546. 

Offense  Against  Postal  Laws  —  Oral  and  Writ- 
ten Charges  Actionable. —  See  Middleby  v.  Eftler, 
(C.  C.  A.)  118  Fed.  Rep.  261. 

905.  1.  Written  Words  May  Be  Actionable 
Though  No  Crime  Imputed — United  States. — 
Culmer  v.  Canby,  (C.  C.  A.)  101  Fed.  Rep.  195; 
Hanchett  v.  Chiatovich,  (C.  C.  A.)  101  Fed. 
Rep.  742;  Willard  v.  Sun  Printing,  etc.,  Co., 
106  Fed.  Rep.  636;  Totten  v.  Sun  Printing,  etc., 
Assoc.,  109  Fed.  Rep.  289;  Cunningham  v. 
Underwood,  (C.  C.  A.)  116  Fed.  Rep.  803; 
Palmer  v.  Mahin,  (C.  C.  A.)  120  Fed.  Rep. 
737- 

Alabama.  —  Woffard  V.  Meeks,  129  Ala.  349, 
87  Am.  St.  Rep.  66. 

California.  —  Schomberg  v.  Walker,  132  Cal. 
224. 

Georgia.  —  Colvard  v.  Rlack,  no  Ga.  642; 
Holmes  v.  Clisby,  118  Ga.  820;  Pavesich  v.  New 
England  L.  Ins.  Co.,  122  Ga.  190,  106  Am.  St. 
Rep.  104. 

Illinois.  —  Harkness  v.  Chicago  Daily  News 
Co.,  102  111.  App.  162,  citing  18  Am.  and  Knc. 
Encyc.  of  Law  (2d  ed.)  90s;  Spolek  Denni 


Hlasatel  v.  Hoffman,  204  111.  537 ;  Herrick  v. 
Tribune  Co.,  108  111.  App.  244. 

Indiana.  —  Hamilton  v.  Lowery,  33  Ind.  App. 
184. 

Iozva.  — ■  Morse  v.  Times-Republican  Printing 
Co.,  124  Iowa  707. 

Kansas.  —  Eckert  v.  Van  Pelt,  69  Kan.  357. 

Kentucky.  —  See  Browning  v.  Com.,  116  Ky. 
282. 

Minnesota.  —  State  v.  Shippman,  83  Minn. 
441;  Davis  v.  Hamilton,  85  Minn.  209;  Alwin 
v.  Liesch,  86  Minn.  281  ;  Herringer  v.  Ingberg, 
91  Minn.  71. 

Montana.  —  Paxton  v.  Woodward,  31  Mont. 
195. 

Nebraska.  —  Williams  v.  Fuller,  (Neb.  1903) 
94  N.  W.  Rep.  118. 

Neiv  Jersey. —  Knowlden  v.  Guardian  Print- 
ing, etc.,  Co.,  69  N.  J.  L.  670. 

New  York.  —  Morrison  v.  Smith,  177  N.  Y. 
366;  Triggs  v.  Sun  Printing,  etc.,  Co.,  179  N. 
Y.  144;  Simpson  v.  Press  Pub.  Co.,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  228;  DAndrea  v. 
N  cw  York  Press  Co.(  61  N.  Y.  App.  Div.  605  ; 
Lehmann  v.  Tribune  Assoc.,  (Supm.  Ct.  Spec. 
T.)  37  Misc.  (N.  Y.)  506;  O'Brien  v.  Bennett, 
72  N.  Y.  App.  Div.  367 ;  Owen  v.  Partridge, 
(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  415; 
Weston  v.  Weston,  83  N.  Y.  App.  Div.  520; 
Stuart  v.  Press  Pub.  Co..  83  N.  Y.  App.  Div. 
477  ;  Martin  v.  Press  Pub.  Co.,  93  N.  Y.  App. 
Div.  531  ;  Daily  v.  Engineering,  etc.,  Journal, 
04  N.  Y.  App.  Div.  314;  Woolworth  v.  Star  Co., 
97  N.  Y.  App.  Div.  525  ;  Kirman  v.  Sun  Print- 
ing, etc.,  Assoc.,  99  N.  Y.  App.  Div.  367; 
Kuhne  V.  Ahlers,  (Supm.  Ct.  Tr.  T.)  45  Misc. 
(N.  Y.)  454. 

North  Dakota.  —  Lauder  v.  Jones,  13  N.  Dak. 
525- 

Ohio.  —  Steen  v.  Friend,  n  Ohio  Cir.  Dec. 
235,  20  Ohio  Cir.  Ct.  459. 

Pennsylvania.  —  See  Wills  v.  Hardcastle,  19 
Pa.  Super.  Ct.  525. 

South  Carolina.  —  Flood  v.  News,  etc.,  Co., 
71  S.  Car.  1 12. 

South  Dakota.  —  Barron  v.  Smith,  (S.  Dak. 
1904)  101  N.  W.  Rep.  1 105. 

Texas.  —  Mitchell  v.  Spradley,  23  Tex.  Civ. 
App.  43  ;  King  v.  Sassaman,  (Tex.  Civ.  App. 
1901)  64  S.  W.  Rep.  937;  Walker  v.  San  An- 
tonio Light  Pub.  Co.,  30  Tex.  Civ.  App.  165. 

Vermont.  —  Cross  7>.  Flood,  77  Vt.  285. 

West  Virginia.  —  Swindell  v.  Harper,  51  W 
Va.  381. 

900.  1.  Written  Words  Tending  to  Diminish 
Respectability,  —  Flood  v.  News,  etc.,  Co.,  71 
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900.    (2)  ('rim'ntdl  Libels.  — See  note  2. 

90S.  c.  As  Respects  Particular  Imputations  — (2)  Breach  of  Con- 
tract, Negligence,  Trespass,  Etc.  —  See  note  9. 

909.  (3)  Words  Exposing  Another  to  Ridicule,  Contempt,  Degradation,  or 
Disgrace    -  [&)  Statement  of  General  Rule.  —  See  note  I. 

910.  What  Constitutes  Degradation  or  Disgrace  Within  Meaning  of  Rule.  —  See  note  I. 
Words  Tending  to  Produce  Social  Ostracism.  —  See  note  2. 

Written  Words  Need  Not  Necessarily  Impute  Disgraceful  Conduct.  —  See  note  3. 

911.  (b)  Exemplification  of  Rule — aa.  Caricatures  and  Pictures. — See  note  I. 
9  lit.     it.  Imputing  Insolvency  and  Poverty  — See  note  I. 

jj.  Imputing  Rowdyism,  Ill-Breeding,  Etc.  —  Ill-Breeding,  Bad  Manners,  Etc  — 

See  note  5. 

mm.  Imputations  Concerning  Race,  Color,  Sex,  Etc. 
is  a  Negro.  —  See  note  9. 

911.     Imputation  upon  Sex.  — See  note  I. 

00.  Miscellaneous  Imputations.  —  See  note  3. 


Charge  that  White  Man 


S.  Car.  112,  quoting  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  966  [906]. 

900.  2.  Criminal  Libel  Need  Not  Impute 
Criminal  Offense. —  See  Browning  v.  Com.,  116 

Ky.  282. 

90S.  9.  Oral  Charge  of  Conversion  Not  Action- 
able. —  See  Allen  v.  Brady,  (Ky.  1904)  83  S. 
W.  Rep.  565- 

909.  1.  Writings  Exposing  to  Ridicule,  Con- 
tempt, etc.,  Actionable — United  States.  —  Culmer 
v.  Canby,  (CCA.)  101  Fed.  Rep.  195  ;  Han- 
chett  v.  Chiatovich,  (C.  C.  A.)  101  Fed.  Rep. 
742;  Willard  v.  Sun  Printing,  etc.,  Co.,  106  Fed. 
Rep.  636;  Palmer  v.  Mahin,  (C.  C.  A.)  120  Fed. 
Rep.  737- 

California.  —  Schomberg  v.  Walker,  132  Cal. 

224. 

Georgia.  —  Holmes  v.  Clisby,  118  Ga.  820; 
Pavesich  v.  New  England  L.  Ins.  Co.,  122  Ga. 
190,  106  Am.  St.  Rep.  104. 

Illinois. — ■  Herrick  v.  Tribune  Co.,  108  111. 
App.  244. 

Indiana.  —  Hamilton  v.  Lowery,  33  Ind.  App. 
184. 

Iowa.  —  Morse  v.  Times-Republican  Printing 
Co.,  124  Iowa  707. 

Kansas.  —  Eckert  v.  Van  Pelt,  69  Kan.  357, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  909. 

Nebraska.  —  Williams  v.  Fuller,  (Neb.  1903) 
94  N.  W.  Rep.  118. 

Michigan.  —  Field  v.  Magee,  122  Mich.  556. 

Minnesota.  —  Davis  v.  Hamilton,  85  Minn. 
209:  Alwin  v.  Liesch,  86  Minn.  281  ;  Herringer 
v.  Ingberg,  91  Minn.  71.  See  also  State  v. 
Shippman,  83  Minn.  441. 

New  York.  —  Morrison  v.  Smith,  177  N.  Y. 
366;  Triggs  v.  Sun  Printing,  etc.,  Assoc.,  179 
N.  Y.  144;  Simpson  v.  Press  Pub.  Co.,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  228;  D'Andrea 
v.  New  York  Press  Co.,  61  N.  Y.  App.  Div.  605  ; 
Lehmann  v.  Tribune  Assoc.,  (Supm.  Ct.  Spec. 
T.)  37  Misc.  (N.  Y.)  506;  O'Brien  v.  Bennett, 
72  N.  Y.  App.  Div.  367  ;  Weston  v.  Weston,  83 
N.  Y.  App.  Div.  520 ;  Martin  v.  Press  Pub.  Co., 
93  N.  Y.  App.  Div.  535  ;  Daily  v.  Engineering, 
etc..  Journal,  94  N.  Y.  App.  Div.  314;  Wool- 
worth  v.  Star  Co.,  97  N.  Y.  App.  Div.  525 ; 
Kirman  v.  Sun  Printing,  etc.,  Assoc.,  99  N.  Y. 
App.  Div.  367. 
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North  Dakota.  —  Lauder  v.  Jones,  13  N.  Dak. 
525. 

South  Dakota.  —  Barron  v.  Smith,  (S.  Dak. 
1904)  101  N.  W.  Rep.  1 105. 

Texas.  —  Mitchell  v.  Spradley,  23  Tex.  Civ. 
App.  43  ;  Walker  v.  San  Antonio  Light  Pub.  Co., 
30  Tex.  Civ.  App.  165. 

910.  1.  General  Nature  of  Degradation  and 
Disgrace  Contemplated  by  Rule.  —  Culmer  v. 
Canby,  (C.  C.  A.)  101  Fed.  Rep.  195;  Herringer 
v.  Ingberg,  91  Minn.  71. 

2.  Written  Words  Tending  to  Produce  Social 
Ostracism  Actionable.  —  Herrick  v.  Tribune  Co., 
108  111.  App.  244;  Morse  v.  Times-Republican 
Printing  Co.,  124  Iowa  707  ;  Eckert  v.  Van  Pelt, 
69  Kan.  357;  Davis  v.  Hamilton,  85  Minn.  209; 
Herringer  v.  Ingberg,  91  Minn.  71  ;  Simpson  v. 
Press  Pub.  Co.,  (Supm.  Ct.  Spec.  T.)  33  Misc. 
(N.  Y.)  228. 

3.  Words  Not  Imputing  Disgraceful  Conduct 
Actionable.  —  Daily  v.  Engineering,  etc.,  Journal, 
94  N.  Y.  App.  Div.  314. 

Obloquy  Defined. —  See  D'Andrea  v.  New  York 
Press  Co.,  61  N.  Y.  App.  Div.  605. 

911.  li  Libelous  Picture  or  Photograph. — 
See  Owen  v.  Partridge,  (Supm.  Ct.  Spec.  T.)  40 
Misc.  (N.  Y.)  415. 

913.  1.  Written  Charge  of  Abject  Poverty 
Actionable.  —  Martin  v.  Press  Pub.  Co.,  93  N.  Y. 
App.  Div.  535,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  913. 

A  Written  Charge  that  Another  Is  an  Applicant 
in  the  Bankruptcy  Court  for  release  from  the  pay- 
ment of  his  just  debts  is  actionable  per  se. 
Davis  v.  Hamilton,  85  Minn.  209. 

5.  Imputation  that  a  Woman  Lacks  Delicacy 
Not  Actionable  Per  Se, —  A.  B.  v.  Blackwood, 
(Sc.  Ct.  of  Sess.)  5  F.  25. 

9.  A  Written  Charge  that  a  White  Man  Is  a 
Negro  Is  Actionable  notwithstanding  the  adoption 
of  the  Thirteenth,  Fourteenth,  and  Fifteenth 
Amendments  to  the  Constitution  of  the  United 
States.  Flood  v.  News,  etc.,  Co.,  71  S.  Car. 
112. 

914.  1.  To  Publish  in  a  Newspaper  that  a 

Man  Is  a  Eunuch  is  actionable  per  se,  as  such  a 
charge  tends  to  render  him  contemptible  and 
ridiculous.    Eckert  v.  Van  Pelt,  69  Kan.  357. 

3.  To  Write  of  a  Man  that  He  Neglects  His 
Wife  and  everything  else  in  his  absorbing  pur- 
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918.  (4)  Imputations  Which  Are  Not  Defamatory — (b)  Abuse,  Profanity, 
Sourrility.  —  See  notes  3,  4. 

(5)  Imputing  Criminal  Disposition  and  Intention.  —  See  note  6. 

919.  See  note  1. 

930.  (6)  Imputing  Moral  Turpitude  and  Commission  of  Dishonorable, 
Dishonest,  and  Immoral  Acts  —  (a)  In  General.  —  See  note  I. 

931.  (b)  In  What  Words  Actionable  Charge  May  Be  Made  —  bb.  Imputing  Want  of 
Veracity  —  In  General.  —  See  note  I. 

933.  cc.  Imputing  Dishonesty  and  Commission  of  Dishonest  Acts  —  In  General.  — 
See  note  1. 

937.  H.  Imputing  that  Another  Is  a  Gambler.  —  See  notes  I,  2. 

938.  (8)  Blackleg,  Cheat,  Knave,  Rascal,  Rogue,  Scoundrel,  Swindler,  Etc. 

—  In  General.  —  See  note  I. 

939.  The  Words  "  Cheat  "  and  "  Swindler."  —  See  note  I. 

(9)  Impugning  Mental  Capacity  —  Ignorance,  Illiteracy,  Etc.  —  In 
General.  — -  See  note  3. 

930.  (10)  Imputation  of  Loathsome  or  Contagious  Disease  —  In  General.  ■ — 
See  notes  1,  2. 

To  What  Diseases  the  Rule  Applies.  —  See  notes  4,  5. 


suit  of  money  is  actionable  per  se.  Woolworth 
v.  Star  Co.,  97  N.  Y.  App.  Div.  525. 

Charging  Conspiracy  Resulting  in  Panic.  —  To 
charge  that  one's  office  was  the  centre  of  the 
"  most  gigantic  conspiracy  ever  known  in  Wall 
street,"  which  "  resulted  in  the  events  culminat- 
ing in  Black  Friday,"  is  actionable  as  tending 
to  disgrace  and  degrade.  Willard  v.  Sun  Print- 
ing, etc.,  Co.,  106  Fed.  Rep.  636. 

To  Say  of  a  Hotel  Keeper  that  He  Refuses  Board 
to  Guests  who  have  no  money  to  pay  for  it  or 
detains  their  baggage  for  failure  to  pay  their 
bills  has  no  tendency  to  expose  him  to  disgrace, 
ridicule,  or  obloquy  and  is  not  actionable.  Zin- 
serling  v.  Journal  Co.,  (Supm.  Ct.  Spec.  T.)  26 
Misc.  (N.  Y.)  591. 

A  Writing  Which  Describes  a  Man  as  "  an  Eng- 
lishman of  More  or  Less  Indifferent  Repute,"  with- 
out innuendo,  is  not  libelous  per  se.  Crash- 
ley  v.  Press  Pub.  Co.,  179  N.  Y.  27. 

918.  3.  General  Abuse,  Profanity,  and  Scur- 
rility —  Written  Words  Not  Actionable.  —  See 
Payne  v.  Pancil,  98  Va.  262. 

4.  General  Abuse,  Profanity,  and  Scurrility  — 
Oral  Words  Not  Actionable. —  Bloom  v.  Crescioni, 
109  La.  667,  94  Am.  St.  Rep.  456 ;  Baxter  v. 
Mohr,  (N.  Y.  City  Ct.  Gen.  T.)  37  Misc.  (N.  Y.) 
833- 

6.  Oral  Words  Imputing  Disposition  or  Inten- 
tion to  Commit  Crime  Not  Actionable.  —  Browning 
v.  Com.,  116  Ky.  282,  quoting  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  918. 

919.  1.  Written  Words  Charging  Criminal 
Disposition  or  Intention  Actionable.  —  Browning  v. 
Com.,  116  Ky.  282,  quoting  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  919. 

920.  1.  Written  Words  Imputing  Moral  Tur- 
pitude, etc.,  Actionable.  —  Cunningham  v.  Under- 
wood, (C.  C.  A.)  116  Fed.  Rep.  803. 

921.  1.  Written  Words  Imputing  Want  of 
Veracity  Actionable. — ■  Colvard  v.  Black,  110  Ga. 
642;  Paxton  v.  Woodward,  31  Mont.  195,  citing 
18  Am.  and  Eng.  Encyc.  ok  Law  (2d  ed.)  921. 

It  Is  Actionable  to  Impute  that  One  Is  a  Gratui- 
tous Liar  as  well  as  to  impute  that  he  lies  for 
.a  consideration.    Pavesich  v.  New  England  L. 
Ins.  Co.,  123  Ga.  190,  106  Am,  St.  Rep.  104. 


923.  1.  Written  Words  Imputing  Dishonesty 
or  Commission  of  Dishonest  Acts  Actionable.  — 

Cunningham  v.  Underwood,  (C.  C.  A.)  116  Fed. 
Rep.  803;  Wofford  v.  Meeks,  129  Ala.  349,  87 
Am.  St.  Rep.  66;  Morse  v.  Times-Republican 
Printing  Co.,  124  Iowa  707.  See  also  Wills  v. 
Hardcastle,  19  Pa.  Super.  Ct.  525. 

927.  1.  Oral  Charge  of  Gambling  Not  Action- 
able. —  Cincinnati  Times-Star  Co.  v.  France, 
(Ky.  1901)  61  S.  W.  Rep.  18.  But  see  Weston 
v.  Weston,  83  N.  Y.  App.  Div.  520. 

2.  Written  Charge  of  Gambling  Actionable.  — 
Owen  v.  Partridge,  (Supm.  Ct.  Spec.  T.)  40 
Misc.  (N.  Y.)  415. 

928.  1.  Written  Words  Actionable.  —  Col- 
vard v.  Black,  no  Ga.  642. 

929.  1.  Oral  Charge  of  Cheating  or  Swindling 
—  Colloquium  of  False  Pretenses.  —  Kuhne  v. 
Ahlers,  (Supm.  Ct.  Tr.  T.)  45  Misc.  (N.  Y.) 
454- 

3.  Written  Words  Impugning  Mental  Capacity 
Actionable. — Totten  v.  Sun  Piinting,  etc.,  Assoc., 
109  Fed.  Rep.  289;  Morse  v.  Times-Republican 
Printing  Co.,  124  Iowa  707. 

930.  1.  Oral  Imputation  that  Plaintiff  Has 
Loathsome  Disease  Actionable.  —  McDonald  v. 
Nugent,  122  Iowa  651  ;  Woodruff  v.  Wood- 
ruff, (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  15; 
Simpson  v.  Press  Pub.  Co.,  (Supm.  Ct.  Spec.  T.) 
33  Misc.  (N.  Y.)  228;  Hatcher  v.  Range,  98 
Tex.  85;  Swindell  v.  Harper,  51  W.  Va.  381. 
See  also  Le  Massena  v.  Storm,  62  N.  Y.  App. 
Div.  150;  Patterson  v.  Frazer,  (Tex.  Civ.  App. 
1904)  70  S.  W.  Rep.  1077. 

2.  Presumption  that  Words  Tend  to  Exclude 
Plaintiff  from  Society.  —  See  Hatcher  v.  Range,  98 
Tex.  85. 

4.  Written  Words  Charging  that  Another  Had 
Consumption  are  not  actionable,  because  such  a 
disease  does  not  cause  him  to  be  shunned  or 
avoided  by  his  neighbors.  Rade  v.  Press  Pub. 
Co.,  (Supm.  Ct.  Tr.  T. )  37  Misc.  (N.  Y.)  254. 

6.  Simpson  v.  Press  Pub.  Co.,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  228. 

Gonorrhoea  or  Clap.  --  To  say  of  a  married 
woman  that  if  she  had  a  venereal  disease,  she 
contracted  it  from  some  person  other  than  her 
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6.  Words  Imputing  Want  of  Chastity,  Lechery,  Etc.  —  a.  Written 

(1 )  Imputing  Want  of  Chastity  —  in  General.  —  See  note  I. 
Tendency  of  Writing  to  Bring  Another  into  Scorn  and  Disgrace.  —  See  note  I . 

(3)  Criminal  Libels.  —  See  note  3. 

l>.  ORAL  WORDS  —  (1)  Common-law  Rule  —  in  General.  —  See  note  4. 
To  Say  Orally  of  a  Woman  that  She  Is  a  Common  Prostitute.  —  See  note  I . 
Criticisms  of  and  Departure  from  Doctrine.  —  See  note  4. 

(2)  Statutory  Provisions  —  (a)  Statutes  Making  Adultery,  etc.,  Crimes.  — 


934. 

See  note  1. 

93*>.     (b)  Statutes  Expressly  Giving  Right  of  Action  for  Oral  Words.  —  See  note  I. 
!>36.    See  note  I. 

(0)  Statutes  Making  Oral  Imputations  Criminal.  —  See  note  2. 

9117.   c.  In  What  Words  Actionable  Charge  May  Be  Made  — 

(i)  In  General — Insinuations  and  Ambiguous  Words. —See  note  I. 

9JI8.    (2)  As  Respects  Particular  Imputations —  (a)  Imputations  upon  Women 
—  Use  of  Words  "  Whore,"  "Prostitute,"  "  Strumpet,"  Etc.  —  See  notes  I,  2. 
The  Word  "Bitch." —  See  note  I. 

Words  Charging  Woman  with  Pregnancy  and  with  Having  Given  Birth  to  Bastard 

Child.  —  See  notes  2,  3. 


husband,  is  actionable  per  se  as  imputing  a 
want  of  chastity.  King  v.  Sassaman,  (Tex.  Civ. 
App.  1 901)  64  S.  W.  Rep.  937. 

Pox  or  Syphilis.  —  Swindell  v.  Harper,  51  W. 
Va.  381. 

931.  1.  Written  Words  Imputing  Want  of 
ChaEtity  to  Woman  Actionable  Per  Se.  — •  Spolek 
Denni  Hlasatel  v.  Hoffman,  204  111.  537;  Knowl- 
den  v.  Guardian  Printing,  etc.,  Co.,  69  N.  J.  L. 
670 ;  Steen  v.  Friend,  1 1  Ohio  Cir.  Dec.  235,  20 
Ohio  Cir.  Ct.  459 ;  King  v.  Sassaman,  (Tex.  Civ. 
App.  1 901)  64  S.  W.  Rep.  937.  See  also  Mor- 
rison v.  Ritchie.  (Sc.  Ct.  of  Sess.)  4  F.  645. 

Written  Words  Imputing  Want  of  Chastity  to 
Man  Actionable  Per  Se.  —  Stuart  v.  Press  Pub.  Co., 
83  N.  Y.  App.  Div.  477  ;  Cross  v.  Flood,  77  Vt. 
285.  See  also  Lachman  v.  Fuller,  125  Mich. 
473- 

932.  1.  Tendency  of  Writing  to  Bring  Plain- 
tiff into  Scorn  and  Disgrace.  —  Morrison  v.  Smith, 
177  N.  Y.  366. 

3.  Writings  Imputing  Want  of  Chastity  — 
Criminal  Libels.  —  Riley  v.  State,  132  Ala.  13. 

4.  Oral  Words  Imputing  Want  of  Chastity  to 
Man  Not  Actionable  Where  No  Crime  Is  Charged. 
—  See  Brown  v.  Wintsch,  110  Mo.  App.  264. 

Oral  Words  Imputing  Want  of  Chastity  to 
Woman  Not  Actionable  Where  No  Crime  Is 
Charged.  —  Patterson  v.  Frazer,  (Tex.  Civ.  App. 
1904)  79  S.  W.  Rep.  1079.  See  also  Kerstingv. 
White,  107  Mo.  App.  285  ;  Hatcher  v.  Range, 
98  Tex.  85  ;  Kidder  v.  Bacon,  74  Vt.  263. 

933.  1.  Oral  Charge  that  Woman  Is  a  Com- 
mon Prostitute  Not  Actionable.  —  Patterson  v. 
Frazer,  (Tex.  Civ.  App.  1904)  79  S.  W.  Rep. 
1079. 

4.  In  Iowa. —  Cushing  v.  Hederman,  117  Iowa 
637,  94  Am.  St.  Rep.  320.  See  also  Emerson  v. 
Miller,  115  Iowa  315. 

934.  1.  Imputing  Want  of  Chastity  —  Oral 
Words  Actionable  Where  Crime  Is  Charged.  — 
McDonald  v.  Nugent,  122  Iowa  651  ;  Rutherford 
v.  Paddock,  180  Mass.  289,  91  Am.  St.  Rep.  282; 
Stoner  v.  Erisman,  206  Pa.  St.  600  ;  Payne  v. 
Tancil,  98  Va.  262;  Hackers.  Heiney,  11 1  Wis. 
318.    See  also  Johnson  v.  Force,  80  Minn.  315. 

93$,    \,  Statutes  Giving  Women  Right  of  Ac- 


tion for  Oral  Words  Imputing  Want  of  Chastity. 

—  Riley  v.  State,  132  Ala.  13;  Stutsman  v. 
Stutsman,  32  Ind.  App.  73.  See  also  Woodruff 
v.  Woodruff,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N. 
Y.)  iS. 

936.  1.  Statutes  Giving  Both  Men  and  Women 
Right  of  Action  for  Oral  Words  Imputing  Want 
of  Chastity.  —  lies  v.  Swank,  105  111.  App.  9, 
affirmed  202  111.  453  ;  Nicholson  v.  Merritt,  109 
Ky.  369,  (Ky.  1902)  67  S.  W.  Rep.  5  ;  Brown  v. 
Wintsch,  110  Mo.  App.  264;  Israel  v.  Israel,  109 
Mo.  App.  366.  See  also  Irvine  v.  Gibson,  (Ky. 
1904)  77  S.  W.  Rep.  1 106. 

2.  Statutes  Making  Oral  Words  Impugning 
Female  Chastity  Criminal.  —  Hatcher  v.  Range, 
98  Tex.  85. 

937.  1.  Insinuations  and  Ambiguous  Words, 

—  Spolek  Denni  Hlasatel  v.  Hoffman,  204  111. 
537  ;  Cross  v.  Flood,  77  Vt.  285. 

93*.    1.  Actionable  Quality  of  Word  "  Whore." 

—  Israel  v.  Israel,  109  Mo.  App.  366;  Hacker  v. 
Heiney,  m  Wis.  318. 

2.  Synonyms  of  Word  "Whore"  Actionable. — 
Riker  v.  Clopton,  83  N.  Y.  App.  Div.  310. 

939.  1.  Word  "  Bitch  "  Capable  of  Referring 
to  Whoredom. — The  word  "bitch"  does  not 
generally  refer  to  whoredom  in  any  of  its  forms, 
but  is  capable  of  such  reference,  both  in  the  in- 
tention of  the  speaker  and  the  understanding  of 
the  hearers.  Stoner  v.  Erisman,  206  Pa.  St. 
600. 

It  Is  for  the  Jury  to  Determine  whether  by 

reason  of  the  time,  place,  and  circumstances  at- 
tending the  utterances,  a  want  of  chastity  is 
imputed  by  calling  a  woman  a  "  bitch."  Craver 
v.  Norton,  114  Iowa  46,  89  Am.  St.  Rep.  346. 

Referring  to  a  Woman  as  a  "  Slut  "  is  not  in 
itself  actionable,  but  the  rule  is  quite  the  con- 
trary where  a  woman  is  charged  with  being  a 
certain  man's  "  slut."    Kennenberg  v.  Neff,  74 
Conn.  62. 

2.  Words  Charging  Unmarried  Woman  with 
Pregnancy  Actionable.  —  Hocks  v.  Sprangers.  113 

Wis.  123. 

3.  "Has  One  of  Griff  Nicholson's  Girls  Had  a 
Young  One?  I  Heard  It,"  are  actionable  words, 
Nicholson  v.  Merritt,  109  Ky.  369. 
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940.     To  Say  that  a  Woman  Is  Kept.  —  See  note  I. 

943.  7.  Words  Touching  Another  in  His  Office,  Trade,  Profession,  or  Business 

—  a.  Broad  Statement  of  General  Rule  —  in  General.  —  See  note  1. 

944.  Words  Need  Not  Impute  Moral  Turpitude.  —  See  note  2. 

b.  Distinction  Between  Imputations  upon  General  Repu- 
tation and  Words  Touching  Special  Character  or  Relation  —  (i)  In 
General.  —  See  note  5. 

94«S.     Where  an  Officer  Exceeds  His  Jurisdiction.  —  See  note  3.  - 

940.    Necessity  to  Aver  that  Words  Touched  Plaintiff  in  His  Special  Character  or  Relation. 

—  See  note  4. 

947.  c.  Words  Touching  One  Engaged  in  Illegal  Business  — 

In  General.  —  See  note  4. 

948.  d.  Distinction  Between  Oral  and  Written  Words  — 
(1)  In  General.  —  See  note  2. 

(2)  Words  Which  Do  Not  Import  Commission  of  Crime.  —  See 

note  3. 

949. 
note  I. 
950. 


e.  Imputations  upon  Public  Officers  —  (i)  In  General.  —  See 

(a)  Ignorance  and  Want  of 


(2)  As  Respects  Particular  Imputations 
Capacity  to  Perform  Duties  of  Office.  —  See  note  3. 

(c)  Commission  of  Crime.  —  See  note  J. 


940.  1.  "  Kept "  Denned  —  Susceptible  of  Ac- 
tionable Meaning. —  Payne  v.  Tancil,  98  Va.  262. 

943.  1.  Broad  Statement  of  General  Rule  — 

United  States.  —  Daily  v.  De  Young,  127  Fed. 
Rep.  491. 

Georgia.  —  Brown  v.  Holton,  109  Ga.  431; 
Dun  v.  Weintraub,  111  Ga.  416. 

Iowa.  —  McDonald  v.  Nugent,  122  Iowa  651. 

Kentucky.  —  See  Manire  v.  Hubbard,  110  Ky. 
311  ;  Fred  v.  Traylor,  115  Ky.  97. 

Maryland.  —  Kilgour  v.  Evening  Star  News- 
paper Co.,  96  Md.  24,  quoting  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  942. 

Missouri.  —  Minter  v.  Bradstreet  Co.,  174  Mo. 
486 ;  Midland  Pub.  Co.  v.  Implement  Trade 
Journal  Co.,  108  Mo.  App.  223. 

New  York.  —  Ratzel  v.  New  York  News  Pub. 
Co.,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 
487,  67  N.  Y.  App.  Div.  598  ;  Woodruff  v. 
Woodruff,  iSupm.  Ct.  Spec.  Ct.)  36  Misc.  (N. 
Y.)  15;  Gibson  v.  Sun  Printing,  etc.,  Assoc., 
71  N.  Y.  App.  Div.  566;  Hume  v.  Kusche, 
(Supm.  Ct.  Tr.  T.)  42  Misc.  (N.  Y.)  414;  Cas- 
savoy  v.  Pattison,  93  N.  Y.  App.  Div.  370  ;  Daily 
v.  Engineering,  etc.,  Journal,  94  N.  Y.  App.  Div. 
314.  See  also  O'Leary  v.  New  York  News  Pub. 
Co.,  51  N.  Y.  App.  Div.  2;  I.e  Massena  v. 
Storm,  62  N.  Y.  App  Div.  150;  Potter  v.  New 
York  Evening  Journal  Pub.  Co.,  68  N.  Y.  App. 
Div.  95. 

Ohio.  —  Mauk  v.  Brundage,  68  Ohio  St.  96, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  942. 

Pennsylvania.  —  Mclntyre  v.  Weinert,  195  Pa. 
St.  52- 

South  Carolina.  —  Smith  v.  Bradstreet  Co.,  63 
S.  Car.  525. 

Tennessee. — •  Cooley  v.  Galyon,  109  Tenn.  1. 

Vermont.  —  Sec  Jones  v.  Roberts.  73  Vt.  201. 

It  Must  Appear  that  the  Plaintiff  Had  a  Pro- 
fession in  which  the  publication  could  or  would 
injure  him.  Gray  v.  Times  Newspaper  Co..  78 
Minn.  ••21. 

944.  2.  Words  Need  Not  Impute  Moral  Turpi 
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tude.  —  See  Barron  v.  Smith,  (S.  Dak.  1904) 
101  N.  W.  Rep.  1 1 05. 

5,  Rule  that  Words  Must  Touch  Another  in  His 
Special  Character  or  Relation.  —  Fred  v.  Traylor, 
115  Ky.  97,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  944;  Paxton  v.  Woodward,  31 
Mont.  195  ;  O'Leary  v.  New  York  News  Pub. 
Co.,  51  N.  Y.  App.  Div.  2:  Potter  v.  New  York 
Evening  Journal  Pub.  Co.,  68  N.  Y.  App.  Div. 
95.  See  also  Manire  v.  Hubbard,  110  Ky. 
3ii. 

945.  3.  Acts  Done  by  Officer  in  Excess  of 
Jurisdiction.  —  Kilgour  v.  Evening  Star  News- 
paper Co.,  06  Md.  24,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  945. 

946.  4.  Necessity  to  Aver  that  Words  Touched 
Plaintiff  in  His  Special  Character  or  Relation.  — 
Smedley  -'.  Soule,  125  Mich.  192. 

947.  4.  Words  Concerning  Illegal  Business 
Not  Actionable.  —  Weltmer  v.  Bishop,  171  Mo. 
117,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  947. 

948.  2.  No  Distinction  Between  Oral  and 
Written  Words.  —  Cooley  v.  Galyon,  109  Tenn.  1. 

Oral  Words  Touching  Another  in  His  Office, 
etc.,  Actionable  Per  Se.  —  McDonald,  v.  Nugent, 
122  Iowa  651  ;  Hume  v.  Kusche,  (Supm.  Ct.  Tr. 
T.)  42  Misc.  (N.  Y.)  414;  Cassavoy  v.  Pattison, 
93  N.  Y.  App.  Div.  370. 

3.  Words  Actionable  though  No  Crime  Imputed. 
—  Hume  v.  Kusche,  (Supm.  Ct.  Tr.  T.)  42  Misc. 
N.  Y.)  414;  Cassavoy  v.  Pattison,  93  N.  Y.  App. 
Div.  370;  Le  Massena  v.  Storm,  62  N.  Y.  App. 
Div.  150;  Cooley  v.  Galyon,  109  Tenn.  i. 

949.  1.  Imputations  upon  Public  Officers  — 
Written  Words. — -Coffin  v.  Brown,  94  Md.  hi... 
89  Am.  St.  Rep.  422;  Scougale  v.  Sweet,  124 
Mich.  311  :  Osborn  -•.  Leach,  135  N.  Car.  633; 
vehr1ing  v.  Herokl  Co.,  112  Wis.  558.  See  also 
Hcrringcr  :i.  Ingberg,  91  Minn.  71. 

950.  3.  Charge  of  Ignorance  and  Want  of 
Capacity  to  Perform  Duties  Actionable.  —  Nehrling 
v.  He-old  Co..  112  Wis.  558. 

7.   Trussing  v.  Jackson,  208  111.  96.. 
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95  I .     fd)  Corruption,  Dishonesty,  Want  of  Integrity.  —  See  note  2. 

(3j  As  Respects  Particular  Officers.  — See  note  6. 
954.   ,;.  1  \i it  rATio.vs  upon  Merchants,  Traders,  and  Business 

Men  —  (i)  In  General.  —  See  note  I. 


(2)  As  Respects  Particular  Imputations  —  (a)  In  General.  —  See  note  I. 
(b)  Insolvency  or  Want  of  Credit  —  In  General.  —  See  note  5. 

False  Reports  of  Mercantile  and  Collecting  Agencies.  —  See  note  I. 

See  note  1. 

(e)  Fraud  and  Dishonesty.  —  See  note  2. 

(3)  Imputations  upon  Manufacturers  —  in  General.  —  See  note  1. 

(4)  Imputations  upon  Corporations  —  Words  Actionable  Per  Se.  —  See 


955. 

956. 
957. 

958. 
959. 

note  1. 

h.  Imputations  upon  Persons  in  Offices  of  Trust  or  Profit 

—  In  General.  —  See  note  8. 

969.     i.  IMPUTATIONS  UPON  LAWYERS  —  In  General.  —  See  note  2. 

991.  /.  Imputations  upon  Physicians,  Dentists,  Druggists,  and 

089  1ETRICIANS  —  (i)  In  General  —  Physicians  and  Surgeons.  —  See  note  I. 
To  Call  a  Physician  a  Quack.  —  See  note  2. 
902.     Words  Spoken  of  a  Physician  Must  Touch  Him  in  His  Profession. —  See  note  I. 


951.  2.  Oral  Charge  of  Corruption  in  Office 
Actionable.  —  Wofford  v.  Meeks,  129  Ala.  349, 
87  Am.  St.  Rep.  66. 

6.  Director  of  State  Prison. —  Osborn  v.  Leach, 
135  N.  Car.  633. 

City  Engineer. —  Prussing  v.  Jackson,  208  111.  96. 

951.  1.  Imputations  upon  Merchants,  Etc.  — 
Oral  Words.  — •  Fred  v.  Traylor,  115  Ky.  97/  cit- 
ing 18  Am.  and  Enc.  ENcyc,  of  Law  (2d  ed.) 
954.    See  also  Hatchef  v.  Range,  98  Tex.  8g, 

Imputations  upon  Business  Men  —  Written 
Words.  —  Smith  v.  Bradstreet  Co.,  63  S,  Car. 
525  ;  Robinson  f.  Eau  Claire  Book,  etc.,  Co.,  110 
Wis.  369. 

955.  1.   Brown  v.  Holton,  109  Ga,  4311 

5.  Words  Imputing  Want  of  Credit  or  Insolvency 
to  Merchant  or  Trader  Actionable  Per  Se. —  Salo- 
mon v.  Armour,  123  Fed.  Rep.  342;  Dun  v. 
Weintraub,  ni  Ga.  416;  Davis  v.  Hamilton,  85 
Minn.  209;  Minter  v.  Bradstreet  Co.,  174  Mo. 
486 ;  Brown  v.  Providefice  Telegram  Pub.  Co,, 
25  R.  I.  117;  Smith  v.  Bradstreet  Co.,  63  S.  Car. 
525.    See  also  Hatcher  v.  Range,  98  Tex.  85. 

Recovery  of  Judgment  Against  Merchant.  —  It 
is  not  actionable  per  se  to  write  of  a  merchant 
that  a  judgment  has  been  recovered  against  him. 
Dun  v.  Weintraub,  111  G3:  416. 

Merchant  Giving  Mortgage.  — Without  alleging 
special  damage  it  is  not  actionable  to  write  of  a 
merchant  that  he  has  given  a  mortgage  ort  his 
stock,    Dun  v.  Weintraub,  111  Ga.  4161 

956.  1.  False  Reports  of  Mercantile  and  Col- 
lecting Agencies. —  Minter  v.  Bradstreet  Co.,  174 
Mo.  486. 

Tb  write  falsely  of  a  merchant  that  he  has 
not  "  succeeded  in  obtaining  the  implicit  con- 
fidence of  local  people "  and  that  he  is  re- 
garded as  of  "  small  financial  responsibility  and 
uncertain  prospects  "  is  actionable.  Dun  V. 
Weintraub,  m  Ga.  416. 

957.  1.  Permissible  Information  as  to  Stand- 
ing of  Merchants,  Etc. —  Minttr  v.  Bradstreet  Co., 
174  Mo.  486. 

2.  Words  Imputing  Fraud  or  Dishonesty  to  Busi- 
ness Man  Actionable.  —  Fred  v.  Traylor,  1 1 5  Ky. 
97;  Robinson  v.  Eau  Claire  Book,  etc.,  Co.,  no 
Wis.  369. 


A  Charge  that  a  Merchant  Has  Sold  Unwhole- 
some Articles  of  Food  is  actionable.  Leitz  v.  Hoh- 
man,  16  Pa.  Super.  Ct.  276. 

958.  1.  Actionable  Imputations  upon  Manu- 
facturers. —  Inland  Printer  Co.  v.  Economical 
Half  Tone  Supply  Co.,  99  111.  App.  8. 

Statement  by  Trader  that  His  Goods  Surpass 
Those  of  Rival.  —  An  untrue  and  malicious  state- 
ment by  a  trader  that  his  goods  are  superior  to 
those  manufactured  by  a  rival  is  not  actionable 
as  a  libel.  Hubbuck  v.  Wilkinson,  (1899)  1  Q. 
B.  86,  68  L.  J.  Q.  B.  34. 

959.  I.  Oral  Words  Concerning  Corporation 
Actionable.  —  Brayton  v.  Cleveland  Special  Po- 
lice Co.,  63  Ohio  St.  83. 

8.  Imputations  upon  Persons  in  Office  of  Trust 
or  Profit.  —  Flanders  v.  Daley,  120  Ga.  888; 
Lander  v.  Jones,  13  N.  Dak.  525. 

900.  2.  Imputations  upon  Lawyers  —  Writ- 
ten Words. — •  Smedley  v.  Soule,  125  Mich.  102; 
Gibson  v.  Sun  Printing,  etc.,  Assoc.,  71  N.  Y. 
App.  Dlv,  566.  See  also  Pierce  v.  Rodliff,  95 
Me.  346;  Bornmann  v.  Star  Co.,  174  N.  Y.  219; 
Gattis  v.  Kilgo,  128  N.  Car.  402;  Hatcher  v. 
Range,  08  Tex.  85. 

Imputations  upon  Lawyers  —  Oral  Words.  — 
To  say  of  a  solicitor  that  he  "  has  lost  thou- 
sands "  is  not  actionable  without  proof  of 
special  damage,  though  he  is  in  the  habit  of 
receiving  from  clients  in  his  capacity  as  solicitor 
moneys  in  trust  for  investment.  Dauncey  v. 
Holloway,  (1901)  2  K.  B.  441. 

901.  1.  Oral  Words  Concerning  Physician 
Actionable.  —  Parker  v.  Republican  Co.,  181 
Mass.  392. 

Written  Words  Concerning  Physician  Actionable. 

—  Krug  v.  Pitass,  162  N.  Y.  154.  76  Am.  St. 
Rep.  317;  Bornmann  v.  Star  Co.,  174  N.  Y.  219; 
Flmergreen  vi  Horn.  115  Wis.  185. 

A  Charge  of  Want  of  Skill  in  a  Particular  Trans- 
action is  not  ordinarily  actionable.  Manirc  7'. 
Hubbard,  110  Ky.  311. 

2.  Charge  that  Physician  Is  a  Quack  Actionable. 

—  Rornmatin  v.  Star  Co.,  174  N.  Y.  219.  riling 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.l  q6i  ; 
Elmergrcen  v.  Horn.  115  Wis.  385. 

90'2.    1.  Using  a  Physician's  Name  to  Adver- 
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963.  k.  Imputations  upon  Clergymen  —  in  General.  —  See  note  2. 

964.  /.  Imputations  upon  Teachers — -in  General.  —  See  note  4. 

965.  m.  Imputations  upon  Clerks,  Agents,  Servants,  Etc.  —  in 

General.  —  See  note  4. 

967.  p.  Imputations  upon  Persons  Pursuing  Miscellaneous  Vo- 
cations—  Any  Lawful  Employment  Within  Kule.  —  See  note  I. 

968.  9.  Disparagement  of  Property  —  in  General.  —  See  note  5. 

969.  See  note  1. 

10.  Construction,  of  Words  —  General  Considerations  as  to  Nature  of 
Language  Used  —  a.  Charges  by  Implication  and  Indirection  —  Words 
Calculated  to  Induce  Suspicion  —  (1)  In  General.  — See  notes  3,  4. 

970.  Words  Calculated  to  Induce  Suspicion.  —  See  note  I. 

971.  (4)  Interrogations.  —  See  note  5. 

(5)  Expressions  of  Belief.  —  See  note  6. 

972.  (6)  Assertions  as  to  Reports  and  Rumors.  —  See  note  2. 
b.  Ironical  Language.  —  See  note  4. 


tise  a  Certain  Drug  is  not  libelous  unless  it  ap- 
pears that  such  advertisement  has  injured  his 
property,  business,  or  profession.  Dockrell  v. 
Dougall,  80  L.  T.  N.  S.  556. 

9655.  2.  Oral  Words  Touching  Clergymen  Ac- 
tionable Per  Se. — Flanders  z\  Daley,  120  Ga.  888, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  963. 

Written  Words  Touching  Clergymen  Actionable 

Per  Se.  —  Potter  v.  New  York  Evening  Journal 
Pub.  Co.,  68  N.  Y.  App.  Div.  95  ;  Jones  v. 
Roberts,  73  Vt.  201.  See  also  Wills  v.  Hard- 
castle,  19  Pa.  Super.  Ct.  525. 

Whether  Clergyman  Must  Be  in  Receipt  of  Profit 
from  Profession.  —  In  Gattis  v.  Kilgo,  128  N.  Car. 
402,  it  was  held  that  words  spoken  of  a  clergy- 
man as  such  are  not  actionable  unless  he  has 
some  benefice  or  preferment  of  which  he  may 
be  deprived. 

But  in  Flanders  v.  Daley,  120  Ga.  888,  it  was 
said  that  while  there  is  respectable  authority  for 
the  proposition  that  a  minister  of  the  gospel 
cannot  hold  one  liable  for  words  spoken  in  ref- 
erence to  his  profession,  unless  it  appears  that 
he  is  receiving  profit  therefrom,  yet  the  correct 
rule  is  that  the  reputation  or  character  of  a 
minister  is  protected,  without  regard  to  whether 
he  is  receiving  compensation  for  his  services. 

96-S.  4.  Oral  Imputations  upon  School  Teach- 
ers Actionable.  — ■  Finley  v.  Steele,  159  Mo.  299. 
See  also  Kidder  v.  Bacon,  74  Vt.  263. 

Written  Imputations  upon  School  Teachers  Ac- 
tionable. —  Bray  v.  Callihan,  155  Mo.  43;  Pax- 
ton  v.  Woodward,  31  Mont.  195. 

Charging  the  President  of  an  Institution  of 
Learning  with  "  Shameless  Skullduggery  "  is  ac- 
tionable. Danville  Democrat  Pub.  Co.  v.  Mc- 
Clure,  86  111.  App.  432. 

965.  4.  Insurance  Agents.  —  Morse  v.  Times- 
Republican  Printing  Co.,  124  Iowa  707. 

907.  1.  Architects. — See  Bornmann  v.  Star 
Co.,  174  N.  Y.  219. 

Artists  and  Illustrators.  —  Freisinger  v.  Moore, 
65  N.  J.  L.  286. 

Builders  and  Contractors.  —  Mcl.oughlin  v. 
American  Circular  Loom  Co.,  (C.  C.  A.)  125 
Fed.  Rep.  203. 

Editors.  —  Written  words  charging  an  editor 
of  a  trade  journal  with  being  "  crooked  "  are 
libelous  per  se.  Midland  Pub.  Co.  v.  Implement 
Trade  Journal  Co.,  108  Mo.  App.  223. 


Millers.  —  Fred  v.  Traylor,  115  Ky.  97. 

Stockbrokers. —  Willard  v.  Sun  Printing,  etc., 
Co.,  106  Fed.  Rep.  636. 

Tellers  of  Banks.  —  See  Bornmann  v.  Star  Co., 
174  N.  Y.  219. 

968.  5.  Words  Disparaging  Property  Not 
Actionable  Per  Se. —  McDonald  v.  Green,  176 
Mass.  113;  Butts  v.  Long,  106  Mo.  App.  313; 
Le  Massena  v.  Storm,  62  N.  Y.  App.  Div.  150; 
Maglio  v.  New  York  Herald  Co.,  83  N.  Y.  App. 
Div.  44. 

A  Mere  Expression  of  an  Unfavorable  Opinion 

of  the  goods  of  a  rival  in  trade  is  not  action- 
able. Nonpareil  Cork  Mfg.  Co.  v.  Keasbey,  etc.. 
Co.,  108  Fed.  Rep.  721. 

969.  1.  Disparagement  of  Property  —  Words 
Actionable  Where  Special  Damage  Is  Shown.  — 
See  Le  Massena  v.  Storm,  62  N.  Y.  App.  Div.  1 50. 

3.  Form  of  Language  Immaterial.  —  Laury  v. 
Evans,  87  Minn.  398;  Lauder  v.  Jones,  13  N. 
Dak.  525- 

4.  Charges  by  Implication  and  Indirection  Ac- 
tionable. —  Wofford  v.  Meeks,  129  Ala.  349,  87 
Am.  St.  Rep.  66;  Ruble  v.  Bunting,  31  Ind.  App. 
654;  Nicholson  *.  Merritt,  (Ky.  1902)  67  S.  W. 
Rep.  5;  Covington  v.  Roberson,  in  La.  338; 
Herringer  v.  Ingberg,  91  Minn.  71  ;  Midland 
Pub.  Co.  v.  Implement  Trade  Journal  Co.,  108 
Mo.  App.  223;  Wilkens  v.  Hammann,  (Supm. 
Ct.  App.  T.)  43  Misc.  (N.  Y.)  23;  Lauder  v. 
Jones,  13  N.  Dak.  525. 

97©.  1.  Words  Calculated  to  Induce  Suspi< 
cion.  —  Ruble  v.  Bunting,  31  Ind.  App.  654.  See 
also  Emerson  v.  Miller,  115  Iowa  315. 

971.  5.  Actionable  Interrogations.  —  Wof- 
ford v.  Meeks,  i2g  Ala.  349,  87  Am.  St.  Rep. 
66;  Nicholson  v.  Merritt,  (Ky.  1902)  67  S.  W. 
Rep.  s;  Lauder  V.  Jones,  13  N.  Dak.  525. 

6.  Expressions  of  Belief  Actionable.  —  Coving- 
ton v.  Roberson,  111  La.  338,  riling  18  Am.  and 
Eng.  Encyc.  op  Law  (2d  ed.)  071,  972. 

97!i.  2.  Assertions  as  to  Reports  and  Rumors. 
—  Nicholson  v.  Merritt,  (Ky.  1902)  67  S.  W. 
Rep.  5  ;  Wilkens  v.  Hammann,  (Supm.  Ct.  App. 
T.)  43  Misc.  (N.  Y.)  23;  Lauder  v.  Jones,  13 
N.  Dak.  525. 

4.  Ironical  Words  Actionable.  —  Wofford  v. 
Meeks,  129  Ala.  340.  87  Am.  St.  Rep.  66;  Her- 
ringer v.  Ingberg.  01  Minn.  71  ;  Wilkens  v. 
Hammann,  (.Supm.  Ct.  App.  T.)  43  Misc.  (N. 
Y.)  23;  Lauder  v.  Jones,  13  N.  Dak.  525. 
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1>7:&.   c.  Cant  and  Slang  Words  and  Provincialisms  —  in  General. — 

Sec  notes  I,  2. 

5)7  1.    </.  Rule  thai'  Words  Must  Be  Taken  in  Natural  and 

OBVIOl  S  SENSE       The  Ancient  Rule.  —  See  note  I. 
In  Modern  Times.  —  See  note  2. 
i>70.     It  Is  Not  the  Ingeniously  Possible  Construction.  —  See  note  I. 
!>77.     Intention  of  Writer  or  Understanding  of  Particular  Reader  Immaterial.  —  See 

note  1. 

1>7M.   e.  Distinction  Between  Words  Which  Are  and  Are  Not 

ACTIONABLE  Ex  Vl  TERMINI  —  (l)  In  General —  Words  Actionable  Ex  Vi  Termini. 

—  See  notes  2,  3. 

Words  Not  Actionable  Ex  Vi  Termini.  —  See  note  4. 
i>7i>.    (2)  Office  of  Inducement,  Colloquium,  and  Innuendo  —  In  General.  — 

See  note  2. 


973.  1.  Cant  and  Slang  Words  and  Provin- 
cialisms.—  Midland  Pub.  Co.  v.  Implement 
Trade  Journal  Co.,  108  Mo.  App.  223;  Lauder 
v.  Jones,  13  N.  Dak.  525. 

2.  No  Action  Lies  Where  Covert  Meaning  Is 
Not  Understood  by  Hearers.  —  Midland  Pub.  Co. 
v.  Implement  Trade  Journal  Co.,  108  Mo.  App. 
223. 

97  S.  1.  Cases  Decided  under  Rule  in  Mitiori 
Sensu.  —  See  Berea  College  v.  Powell,  (Ky. 
■903)  77  S.  W.  Rep.  381  ;  State  v.  Sutton.  74 
Vt.  12. 

2.  Modern  Rule  that  Words  Must  Be  Taken  in 
Obvious  and  Natural  Sense  —  England.  —  See 
Marks  v.  Samuel,  (1004)  K.  B.  287,  73  L.  J. 
K.  B.  5S7,  90  L.  T.  N.  S.  590,  S3  W.  R.  88,  20 
Times  L.  Rep.  430. 

Canada.  —  Major  v.  McGregor,  6  Ont.  L.  Rep. 
528,  affirming  5  Ont.  L.  Rep.  81,  and  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  973 
I974]  ;  Macdonald  v.  Mail  Printing  Co.,  32  Ont. 
163. 

Alabama.  —  Wofford  v.  Meeks,  129  Ala.  349, 

87  Am.  St.  Rep.  66. 

Georgia.  —  Watters  v.  Retail  Clerks'  Union 
No.  479,  120  Ga.  424. 

Illinois.  —  Harkness  v.  Chicago  Daily  News 
Co.,  102  111.  App.  162. 

Indiana.  —  Garrett  v.  Bissel!  Chilled  Plow 
Works,  154  Ind.  319. 

loiva.  —  Wallace  v.  Homestead  Co.,  117  Iowa 
348.    See  also  Emerson  v.  Miller,  115  Iowa  315. 

Kentucky.  —  Berea  College  v.  Powell,  (Ky. 

1903)  77  S.  W.  Rep.  381. 

Minnesota. — Nord  v.  Gray,  80  Minn.  143; 
Davis  v.  Hamilton,  85  Minn.  209,  second  appeal 

88  Minn.  64;  Quist  v.  Kiichli,  92  Minn.  160. 
See  also  Radke  v.  Kolbe,  79  Minn.  440;  John- 
son v.  Force,  80  Minn.  315. 

Missouri.  —  Midland  Pub.  Co.  v.  Implement 
Trade  Journal  Co.,  108  Mo.  App.  223;  Israel  v. 
Israel,  109  Mo.  App.  366. 

New  Jersey. —  Freisinger  v.  Moore,  65  N.  J. 
L.  286. 

New  York.  —  See  Foot  v.  Pitt,  83  N.  Y.  App. 
Div.  76. 

North  Dakota.  —  See  Lauder  v.  Jones,  13  N. 
Dak.  525. 

Pennsylvania.  —  Goeheler  v.  Wilhelm,  17  Pa. 
Super.  Ct.  432. 

South  Dakota.  —  Barron  v.  Smith,  (S.  Dak. 

1904)  101  N.  W.  Rep.  1 105. 

Vermont. —  State  v.  Sutton,  74  Vt.  12;  Smith 


v.  Moore,  74  Vt.  81  ;  Kidder  v.  Bacon,  74  Vt. 

263. 

Virginia.  —  Payne  v.  Tancil,  98  Va.  262; 
Moss  v.  Harwood,  102  Va.  386. 

West  Virginia.  —  Swindell  v.  Harper,  51  W. 
Va.  381. 

976.  1.  Technical,  Grammatical,  or  Literal 
Construction  Improper. — Lauder  v.  Jones,  13  N. 

Dak.  525- 

977.  1.  Payne  v.  Tancil,  98  Va.  262  ;  Mac- 
donald v.  Mail  Printing  Co.,  32  Ont.  163. 

978.  2.  Words  Which  Convey  Actionable  Im- 
putation Ex  Vi  Termini  — United  States. — 
Palmer  v.  Mahin,  (C.  C.  A.)  120  Fed.  Rep.  737  ; 
Butler  v.  Barret,  130  Fed.  Rep.  944.  See  also 
Tribune  Assoc.  v.  Follwell,  (C.  C.  A.)  107  Fed. 
Rep.  647. 

Alabama.  —  Hereford  v.  Combs,  126  Ala.  369. 
California.  —  Jarman  v.  Rea,  137  Cal.  339. 
Illinois. —  Schoneld  v.  Baldwin,  102  111.  App. 
560.    See  also  Merrill  v.  Marshall,  113  111.  App. 

447- 

Indiana.  —  Short  v.  Acton,  33  Ind.  App.  361. 

Ioiva.  —  McMinemee  v.  Smith,  (Iowa  1903) 
93  N.  W.  Rep.  75. 

Kansas.  —  Friedburg  v.  Nudd,  9  Kan.  App.  743. 

Louisiana.  —  Simpson  v.  Robinson,  104  La. 
180. 

Massachusetts.  —  Faxon  v.  Jones,  176  Mass. 

206. 

Michigan.  —  McLeod  v.  Crosby,  128  Mich. 
641  ;  Dell  v.  McBride,  133  Mich.  649;  Line  v. 
Spies,  (Mich.  1905)  102  N.  W.  Rep.  993. 

Missouri.  —  Jones  v.  Murray,  167  Mo.  25; 
Krup  v.  Corley,  95  Mo.  App.  640  ;  Carpenter  v. 
Hamilton,  185  Mo.  603;  Alderson  v.  Auerswald, 
80  Mo.  App.  370. 

North  Carolina.  —  See  Upchurch  v.  Robert- 
son, 127  N.  Car.  127;  Hudnell  v.  Eureka  Lum- 
ber Co.,  133  N.  Car.  169. 

North  Dakota.  —  Wrege  v.  Jones,  13  N.  Dak. 
267. 

Wisconsin.  —  Egan  v.  Semrad,  113  Wis.  84. 

3.  Actionable  Imputations  Made  in  Express 
Terms.  —  People  v.  Seeley,  139  Cal.  118: 
Gaines  v.  Gaines,  109  111.  App.  226;  Cleveland 
v.  Sherman,  iq  Quebec  Super.  Ct.  270. 

4.  Words  Not  Actionable  Ex  Vi  Termini,  but 
Requiring  Explanation.  —  Morrison  v.  Ritchie. 
Sc.  Ct.  of  Sess.  4  F.  645  ;  Short  v.  Acton.  33 
Ind.  App.  361  ;  Gerald  v.  Inter  Ocean  Pub.  Co., 
90  Til.  App.  205  :  Jarman  v.  Rea,  137  Cal.  339. 

979.  2.  Office  of  Inducement,  Colloquium,  and 
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979.  It  Is  the  Office  of  the  Inducement.  —  See  note  3. 

980.  It  Is  the  Office  of  the  Colloquium.  —  See  note  I. 

981.  See  note  1. 

The  Office  of  an  Innuendo.  —  See  note  2. 

982.  See  note  1. 

Undue  Enlargement  of  Meaning  by  Innuendo.  —  See  note  2. 


Innuendo  in  General.  —  Schomberg  v.  Walker, 
132  Cal.  224;  Jarman  v.  Rea,  137  Cal.  339; 
Paxton  v.  Woodward,  31  Mont.  195;  Kelly  v. 
State,  24  Ind.  App.  639 ;  Jones  v.  Roberts,  73 
Vt.  201;  Elmergreen  v.  Horn,  115  Wis.  385; 
Tobin  v.  Gannon,  34  Nova  Scotia  9,  37  Can. 
L.  J.  205  ;  Major  v.  McGregor,  6  Ont.  L.  Rep. 
528,  affirming  5  Ont.  L.  Rep.  81. 

979.  3.  Office  of  Inducement.  —  Duvivier  v. 
French,  (C.  C.  A.)  104  Fed.  Rep.  278;  Jarman 
v.  Rea,  137  Cal.  339;  Kelly  v.  State,  24  Ind. 
^pp.  639;  Short  v.  Acton,  33  Ind.  App.  361; 
Derham  v.  Derham,  123  Mich.  451;  Paxton  v. 
Woodward,  31  Mont.  195.  See  also  Garrett  v. 
Bissell  Chilled  Plow  Works,  154  Ind.  319;  Slate 
v.  Grinstead.  62  Kan.  593;  Gattis  v.  Kilgo,  128 
N.  Car.  402. 

Omission  of  Inducement  Not  Cured  by  Innuendo. 
—  Duvivier  v.  French,  (C.  C.  A.)  104  Fed.  Rep. 
278. 

Position  of  Inducement  May  Follow  Language 
Complained  of.  —  "  The  inducement,  being  in  its 
nature  introductory,  usually  precedes  the  lan- 
guage complained  of,  but  may  follow  it."  Short 
v.  Acton,  33  Ind.  App.  361. 

Inducement  Sets  Forth  Matter  Showing  that  Li- 
bel Refers  to  Plaintiff.  —  When  a  libel  does  not 
naturally  and  per  se  refer  to  the  plaintiff,  it  is 
the  function  of  the  inducement  to  set  forth  the 
extrinsic  matter  showing  its  relation  to  the 
plaintiff.  Butler  v.  Carter,  etc.,  Pub.  Co.,  (C. 
C.  A.)  135  Fed.  Rep.  69. 

980.  1.  Office  of  Colloquium. —  Hamilton 
v.  Lowery,  33  Ind.  App.  184;  Walton  v.  Frost, 
22  R.  [.  157.  See  also  Jarman  v.  Rea,  137  Cal. 
339  :  Stutsman  v.  Stutsman,  32  Ind.  App.  73. 

At  Common  Law  it  was  necessary  in  an  action 
for  libel  to  set  up,  by  way  of  colloquium,  mat- 
ter connecting  the  plaintiff  with  the  publication. 
Jacquelin  v.  Morning  Journal  Assoc.,  39  N.  Y. 
App.  Div.  515. 

981.  1.  See  Ouist  v.  K-'ichli,  02  Minn.  160; 
Daily  v.  Engineering,  etc.,  Journal,  94  N.  Y. 
App.  Div.  314. 

2.  Office  of  Innuendo —  United  States.  —  Duvi- 
vier v.  French,  (C.  C.  A.)  104  Fed.  Rep.  278; 
Cunningham  v.  Underwood,  (C.  C.  A.)  116  Fed. 
Rep.  803. 

Alabama.  —  Wofford  V.  Meeks,  129  Ala.  349, 
87  Am.  St.  Rep.  66. 

Georgia.  —  Holmes  v.  Clisby,  118  Ga.  820. 

Illinois. — -See  Herrick  v.  Tribune  Co.,  108 
111.  App.  244. 

Indiana.  —  Garrett  v.  Rissell  Chilled  Plow 
Works,  154  Ind.  319 ;  "Stutsman  v.  Stutsman, 
32  Ind.  Apo.  7^;  Hamilton  v.  Lowery,  33  Ind. 
App.  184;  Kelly  v.  State.  24  Ind.  App.  639. 

Iowa.  —  Wallace  v.  Homestead  Co.,  117  Iowa 
348. 

Kansas.  —  See  State  v.  Grimstead,  62  Kan. 
593- 

Minnesota.  —  State  v.  Shippman,  83  Minn. 
441.    See  also  Davis  7'.  Hamilton,  85  Minn.  209. 


Nebraska.  —  Williams~f.  Fuller,  (Neb.  1903) 
94  N.  W.  Rep.  118. 

New  York.  —  Zinserling  v.  Journal  Co., 
(Supra.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  591  ; 
Morrison  v.  Smith,  177  N.  Y.  366;  Garby  v. 
Bennett,  40  N.  Y.  App.  Div.  163,  affirmed  166 
N.  Y.  392 ;  Beecher  v.  Press  Pub.  Co.,  60  N.  Y. 
App.  Div.  536 ;  Gibson  v.  Sun  Printing,  etc., 
Assoc.,  71  N.  Y.  App.  Div.  566;  Brown  v.  Tri- 
bune Assoc.,  74  N.  Y.  App.  Div.  359 ;  Ken- 
worthy  v.  Brown,  (Supm.  Ct.  Tr.  T.)  45  Misc. 
(N.  Y.)  292.  See  also  Kuster  v.  Press  Pub.  Co., 
80  N.  Y.  App.  Div.  615;  Daily  v.  Engineering, 
etc.,  Journal,  94  N.  Y.  App.  Div.  314. 

Vermont.  —  Jones  v.  Roberts,  73  Vt.  201. 

Virginia.  —  Payne  v.  Tancil,  98  Va.  262. 

The  Innuendo  Must  Be  Specific  and  distinctly 
aver  a  definite  actionable  meaning.  Tobin  v. 
Gannon,  34  Nova  Scotia  9,  37  Can.  L.  J.  205. 

If  the  Innuendo  Meaning  Fails  theo  case  may  go 
to  the  jury  on  the  actual  meaning.  Hilder  v. 
Brooklyn  Daily  Eagle,  (Supm.  Ct.  Tr.  T.)  45 
Misc.  (N.  Y.)  165. 

982.  1.  When  Words  Are  Unambiguous  Innu- 
endo Unnecessary.  —  Central  of  Georgia  R.  Co.  v. 
Sheftall,  118  Ga.  865;  Quinn  v.  Prudential  Ins. 
Co.,  116  Iowa  522;  State  v.  Shippman,  83  Minn. 
441  :  Midland  Pub.  Co.  v.  Implement  Trade 
Journal  Co.,  108  Mo.  App.  223  ;  Collis  v.  Press 
Pub.  Co.,  68  N.  Y.  App.  Div.  38;  Sanders  v. 
Edmonson,  (Tex.  Civ.  App.  1900)  56  S.  W.  Rep. 
611  ;  Moss  v.  Harwood,  102  Va.  386. 

Rejection  of  Innuendo  as  Surplusage.  —  When 
the  innuendo  is  not  warranted  by  the  preceding 
allegations,  it  may  be  rejected  as  surplusage  if 
the  complaint  charges  words  actionable  per  se. 
Jones  v.  Roberts,  73  Vt.  201. 

2.  Undue  Enlargement  of  Meaning  by  Innuendo 
—  United  States.  —  Culmer  v.  Canby,  (C.  C. 
A.)  101  Fed.  Rep.  195;  Cunningham  v.  Under- 
wood, (C.  C.  A.)  116  Fed.  Rep.  803. 

Alabama.  —  Wofford  v.  Meeks,  129  Ala.  349, 
87  Am.  St.  Rep.  66. 

Georgia.  —  Holmes  v.  Clisby,  118  Ga.  820; 
Central  of  Georgia  R.  Co.  v.  Sheftall,  118  Ga. 
86S. 

Illinois.  —  Herrick  v.  Tribune  Co.,  108  III. 
App.  244. 

Indiana.  —  Garrett  v.  Rissell  Chilled  Plow 
Works,  154  Ind.  319;  Kelly  v.  State,  24  Ind. 
App.  639  ;  Stutsman  v.  Stutsman,  32  Ind.  App. 
73;  Hamilton  v.  Lowery,  33  Ind.  App.  184. 

Iowa.  —  Quinn  v.  Prudential  Ins.  Co.,  116 
Iowa  522;  Wallace  v.  Homestead  Co.,  117  Iowa 
348. 

Kansas.  —  See  State  v.  Grinstead,  62  Kan. 
593- 

Minnesota.  —  Radke  v.  Kolbe,  79  Minn.  440 ; 
Herringer  v.  Ingberg,  91  Minn.  71. 

Missouri.  —  Midland  Pub.  Co.  v.  Implement 
Trade  Journal  Co.,  108  Mo.  App.  223. 

New  York.  —  Zinserling  v.  Journal  Co., 
(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  591 ; 
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984.    /.   CONSIDKRATION    OK    ENTIRE    CONVERSATION    OR  WRITING, 

Surrounding  Circumstances,  and  Subject-matter  —  (i)  In  General  — 

Words  Must  Be  Construed  as  a  Whole.  —  See  note  I. 

98«5.     Significance  of  Title  or  Headlines  of  Article.  —  See  note  I. 

J>^><».     Surrounding    Circumstances   and  Subject-matter  to  Which  Words  Relate. — See 

note  2. 

i>*7.    (3)  Qualifying  and  Mitigating  Circumstances  Accompanying  Words 

False  (  karacterieation  of  Innocent  Acts  —  in  General.  —  See  note  2. 

990.  g.  Words  Which  Do  Not  Charge  Crime  with  Precision 

REQUIRED  IN  INDICTMENT  —  (3)  Failure  to  Charge  Intent  to  Commit  Crime, 

Guilty  Knowledge,  Etc.  —  See  note  2. 

11.  Province  of  Court  and  Jury  —  a.  In  General — Province  of  Court. 

—  See  note  3. 

901.     Sufficiency  of  Declaration,  Complaint,  or  Indictment.  —  See  note  I. 
Province  of  Jury.  —  See  note  2. 


Yerbeck  -'.  Duryea,  (Suptn.  Ct.  Spec.  T.)  36 
Misc.  (N.  Y.)  242;  Gibson  v.  Sun  Printing,  etc., 
Assoc.,  71  N.  Y.  App.  Div.  566;  Kenworthy  v. 
Brown,  (Supm.  Ct.  Tr.  T.)  45  Misc.  (N.  Y.) 

292. 

North  Dakota.  —  Lauder  v.  Jones,  13  N.  Dak. 

5*5- 

Vermont.  —  Jones  v.  Roberts,  73  Vt.  201. 

Virginia.  —  Payne  v.  Tancil,  98  Va.  262; 
Moss  v.  Harwood,  102  Va.  386. 

9§4.  1.  Consideration  of  Entire  Conversation 
or  Writing.  —  Hanchett  v.  Chiatovich,  (C.  C. 
A.)  101  Fed.  Rep.  742;  Wofford  v.  Meeks,  129 
Ala.  349,  87  Am.  St.  Rep.  66  ;  Holmes  v.  Clisby, 
118  Ga.  820;  Watters  v.  Retail  Clerks  Union 
No.  479,  120  Ga.  424;  Harkness  v.  Chicago 
Daily  News  Co.,  102  111.  App.  162;  Kilgour  v. 
Ivvening  Star  Newspaper  Co.,  96  Md.  24,  citing 
18  Am.  and  Eng.  Encvc.  of  Law  (2d  ed.)  983 
[984]  ;  State  v.  Shippman,  83  Minn.  441. 

985.  1.  Consideration  of  Headlines  and  Title. 
—  Jones  v.  Murray,  167  Mo.  25.  See  also  Cran- 
fill  v.  Hayden,  97  Tex.  544. 

9*6.  2.  Consideration  of  Surrounding  Circum- 
stances and  Subject-matter.  —  Berea  College  v. 
Powell,  (Ky.  1903)  77  S.  W.  Rep.  381. 

9*7.  2.  Words  Not  Actionable  Construed  with 
Reference  to  Entire  Conversation  and  Surrounding 
Circumstances.  —  Israel  v.  Israel,  109  Mo.  App. 
366,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  987:  Hamlin  v.  Fantl,  118  Wis.  596, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  987. 

990.  2.  Words  Which  Do  Not  Charge  Intent 
to   Commit  Crime,   Guilty  Knowledge,  Etc.  — 

Kenneily  v.  Bricker,  31   Pittsb.  Leg.  J.  N.  S. 
(Pa.)  286. 

3.  Province  of  Court — United  States.  —  Cun- 
ningham v.  Underwood,  (C.  C.  A.)  116  Fed. 
Rep.  803  ;  Palmer  v.  Mahin,  (C.  C.  A.)  120  Fed. 
Rep.  737. 

Alabama.  —  Wofford  v.  Meeks,  129  Ala.  349, 
87  Am.  St.  Rep.  66. 

Georgia.  —  Colvard  v.  Black,  110  Ga.  642; 
Holmes  v.  Ciisby,  121  Ga.  241,  104  Am.  St.  Rep. 

103. 

Illinois.  —  Gerald  v.  Inter  Ocean  Pub.  Co..  00 
111.  App.  205;  Herrick  v.  Tribune  Co.,  108  III. 
App.  244. 

Indiana.  —  Hamilton  v.  Lowery,  33  Ind.  App. 
184. 

Iowa.  —  Quinn  v.  Prudential  Ins.  Co.,  116 
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Iowa  552,  quoting  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  990. 

New  York. — -Warner  v.  Southall,  165  N.  Y. 
496;  Morrison  v.  Smith,  177  N.  Y.  366;  Zin- 
serling  v.  Journal  Co.,  (Supm.  Ct.  Spec.  T.)  26 
Misc.  (N.  Y.)  591 ;  Beecher  v.  Press  Pub.  Co., 
60  N.  Y.  App.  Div.  536  ;  Woodruff  v.  Woodruff, 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  15; 
Collis  v.  Press  Pub.  Co.,  68  N.  Y.  App.  Div.  38  ; 
Gibson  v.  Sun  Printing,  etc.,  Assoc.,  71  N.  Y. 
App.  Div.  566  ;  Crashley  v.  Press  Pub.  Co.,  74 
N.  Y.  App.  Div.  118,  affirmed  179  N.  Y.  27; 
Kuster  v.  Press  Pub.  Co.,  80  N.  Y.  App.  Div. 
615  ;  Daily  v.  Engineering,  etc.,  Journal,  94  N. 
Y.  App.  Div.  314. 

Pennsylvania.  —  Naulty  v.  Evening  Bulletin 
Co.,  206  Pa.  St.  128. 

Td.vas.  —  Hitzfelder  v.  Koppelmann,  30  Tex. 
Civ.  App.  162. 

Wisconsin.  —  Hamlin  v.  Fantl,  118  Wis.  596. 
991.  1.  Sufficiency  of  Declaration,  Complaint, 
or  Indictment. —  Duncan  v.  Williams,  107  Mo. 
App.  539;  Warner  v.  Southall,  165  N.  Y.  496; 
Hitzfelder  v.  Koppelmann,  30  Tex.  Civ.  App. 
162.  See  also  Wofford  v.  Meeks,  129  Ala.  349, 
87  Am.  St.  Rep.  66. 

2.  Province  of  Jury — England.  —  Marks  v. 
Samuel,  (1904)  2  K.  B.  287,  73  L-  J-  K.  B.  587, 
90  L.  T.  N.  S.  590,  53  W.  R.  88,  20  Times  L. 
Rep.  430. 

Canada.  —  Stirton  v.  Gummer,  31  Ont.  227. 
United  States.  —  Culmer  v.  Canby,  (C.  C.  A.) 
101  Fed.  Rep.  195  ;  Hanchett  v.  Chiatovich,  (C. 
C.  A.)  101  Fed.  Rep.  742. 

Alabama.  —  Wofford  v.  Meeks,  129  Ala.  349, 
87  Am.  St.  Rep.  66. 

Georgia.  ■—  Holmes  v.  Clisby,  121  Ga.  241,  104 
Am.  St.  Rep.  103. 

Illinois.  —  Merrill  v.  Marshall,  113  111.  App. 
447- 

Iowa. —  Quinn  v.  Prudential  Ins.  Co.,  116 
Iowa  522. 

Kansas.  —  Friedburg  v.  Nudd,  9  Kan.  App. 

743- 

Maine.  —  See  Pierce  v.  Rodliff,  95  Me.  346. 
Michigan.  —  Derham  v.  Derham,   123  Mich. 
45i. 

Missouri.  —  Duncan   v.    Williams,    107  Mo. 

App-  539- 

Nciu  Jersey.  —  Freisinger  v.  Moore,  65  N.  J. 

f..  286. 

New  York.  —  Garby  v.  Bennett,  40  N.  Y.  App. 
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993.  See  note  I. 

b.  Constitutional  and  Statutory  Provisions.  —  See  note  2. 

994.  c.  Instructions.  —  See  note  1. 

Invasion  of  Province  of  Jury.  —  See  note  2. 

III.  Defamation  Must  Apply  to  Plaintiff  ok  Prosecutor  —  1.  In 

General.  —  See  notes  3,  4. 
99*>.    See  notes  1,  2. 
996.    See  note  1. 

2.  A  Question  for  the  Jury.  —  See  note  2. 

998.  IV.  Malice  —  1.  Meaning  of  Term.  —  See  note  3. 

2.  Whether  a  Necessary  Ingredient  —  a.  Affirmative  View  — 
(1)  Statement  of  Doctrine.  —  See  note  4. 

999.  (2)  Presumption  of  Malice.  —  See  note  1. 


Div.  163,  affirmed  166  N.  Y.  392;  Zinserling  v. 
Journal  Co.,  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N. 
Y.)  591;  Morrison  v.  Smith,  177  N.  Y.  366; 
Woodruff  -1.  Woodruff,  (Supm.  Ct.  Spec.  T.)  36 
Misc.  (N.  Y.)  15;  D'Andrea  v.  New  York 
Press  Co.,  61  N.  Y.  App.  Div.  605;  Collis  v. 
Press  Pub.  Co.,  68  N.  Y.  App.  Div.  38;  Gibson 
v.  Sun  Printing,  etc.,  Assoc.,  71  N.  Y.  App.  Div. 
566 ;  Kuster  v.  Press  Pub.  Co..  80  N.  Y.  App. 
Div.  615  ;  Daily  v.  Engineering,  etc.,  Journal,  94 
N.  Y.  App.  Div.  314. 

Ohio.  —  Phillips  v.  Le  June,  25  Ohio  Cir.  Ct. 
107. 

Pennsylvania.  —  Stoner  v.  Erisman,  206  Pa. 
St.  600. 

South  Dakota.  —  Barron  v.  Smith,  (S.  Dak. 
1904)  101  N.  W.  Rep.  1 105. 

Vermont.  —  State  v.  Sutton,  74  Vt.  12. 

West  Virginia.  — ,-  Swindell  v.  Harper,  51  W. 
Va.  381. 

Wisconsin. — -See  Hamlin  v.  Fantl,  118  Wis. 
596- 

99.1.  1.  Question  for  Jury  —  Criminal  Prose- 
cution. —  Duncan  v.  Williams,  107  Mo.  App. 
539;  People  v.  Sherlock,  166  N.  Y.  180. 

2.  Constitutional  and  Statutory  Provisions.  — 

See  Paxton  v.  Woodward,  31  Mont.  195. 
994.    1.  American  Rule  as  to  Instructions.  — 

Hamlin  v.  Fantl,  1 18  Wis.  596. 

2.  When  Court  May  Take  Case  from  Jury.  — 

It  is  only  when  the  words  are  incapable  of  a 
construction  injurious  to  the  plaintiff's  character 
that  the  court  is  justified  in  taking  the  case 
from  the  jury.    Lauder  w.  Jones,  13  N.  Dak.  525. 

When  Verdict  Not  Disturbed.  —  The  verdict  of 
the  jury  will  not  be  disturbed  by  the  court  when 
i:  can  construe  the  language  in  that  sense  which 
is  necessary  to  support  the  verdict.    Berea  Col 
lege      Powell,  (Ky.  1903)  77  S.  W.  Rep.  381. 

3.  Some  Particular  Person  Must  Be  Referred  to. 
—  Wofford  v.  Meeks,  129  Ala.  349,  87  Am.  St. 
Rep.  66. 

4.  Application  to  Plaintiff  or  Prosecutor  Must 

Appear.  —  Duvivier  v.  French,  (C.  C.  A.)  104 
Fed.  Rep.  278;  Wofford  v.  Meeks,  129  Ala.  340, 
87  Am.  St.  Rep.  66 ;  Van  Alstync  v.  Lewis, 
(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  355 ; 
Boone  v.  Herald  News  Co.,  27  Tex.  Civ.  App. 
546.  See  also  Butler  v.  Carter,  etc.,  Pub.  Co., 
?C.  C.  A.)  135  Fed.  Rep.  69. 

The  Burden  of  Proof  rests  upon  the  plaintiff  to 
fhow  that  the  publication  referred  to  the  de- 
fendant. Butler  v.  Evening  Leader  Co.,  134 
Fed.  Rep.  994. 


995.  I.  Mention  by  Name  Not  Necessary.  — 

Wofford  v.  Meeks,  129  Ala.  349,  87  Am.  St. 
Rep.  66 ;  Stromberg  v.  Tribune  Assoc.,  88  N«.  Y. 
App.  Div.  589,  affirmed  178  N.  Y.  610.  See  also 
Butler  v.  Carter,  etc.,  Pub.  Co.,  (C.  C.  A.)  135 
Fed.  Rep.  69. 

2.  Defamation  Clearly  Applying  to  Plaintiff  or 
Prosecutor.  —  Wofford  v.  Meeks,  129  Ala.  349, 
87  Am.  St.  Rep.  66.  See  also  Butler  v.  Carter, 
etc.,  Pub.  Co.,  (C.  C.  A.)  135  Fed.  Rep.  69. 

It  is  sufficient  if  those  acquainted  with  the 
plaintiff  can  spell  out  that  he  is  the  person  re- 
ferred to  in  the  publication.  Colvard  v.  Black, 
1 10  Ga.  642. 

996.  1.  Defamation  with  Regard  to  Office, 
Business,  or  Occupation.  —  Wofford  v.  Meeks, 
129  Ala.  349,  87  Am.  St.  Rep.  66. 

2.  Question  for  the  Jury.  —  Culmer  v.  Canby, 
(C.  C.  A.)  101  Fed.  Rep.  195  ;  Stokes  v.  Morn- 
ing Journal  Assoc.,  66  N.  Y.  App.  Div.  569 ; 
Boone  v.  Herald  News  Co.,  27  Tex.  Civ.  App. 
546;  Hitzfelder  v.  Koppelmann,  30  Tex.  Civ. 
App.  162;  Dabold  v.  Chronicle  Pub.  Co.,  107 
Wis.  357-  See  also  Butler  v.  Barret,  130  Fed. 
Rep.  944. 

998.  3.  As  to  the  Meaning  of  the  Term  Malice. 

—  Western  Union  Tel.  Co.  v.  Cashman,  (C.  C. 
A.)  132  Fed.  Rep.  805;  Star  Pub.  Co.  v.  Dona- 
hoe,  (Del.  1904)  58  Atl.  Rep.  513:  Morse  v. 
Times-Republican  Printing  Co.,  124  Iowa  707; 
Werner  v.  Vogeli,  10  Kan.  App.  536;  Israel  v. 
Israel,  109  Mo.  App.  366;  Carpenter  v.  Hamil- 
ton, 185  Mo.  603;  Krup  v.  Corley,  95  Mo.  App. 
640;  Minter  v.  Bradstreet  Co.,  174  Mo.  486; 
Brandt  v.  Morning  Journal  Assoc..  81  N.  Y. 
App.  Div.  186,  affirmed  177  N.  Y.  544,  quoting 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  998; 
Sun  L.  Assur.  Co.  v.  Bailey,  101  Va.  443. 

Malice  Implies  the  Absence  of  Any  Legal  Excuse 
for  the  speaking  or  publication  of  the  injurious 
words.    McDonald  v.  Nugent,  122  Iowa  6st. 

4.  Malice  the  Gist  of  the  Action  or  Prosecution. 

—  Irvine  v.  Gibson,  (Ky.  1904)  77  S.  W.  Rep. 
1 1 06  .  Covington  v.  Roberson.  111  La.  338,  quot- 
ing 18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
998;  Israel  v.  Israel,  109  Mo.  App.  366;  Lauder 
V.  Jones,  13  N.  Dak.  525;  Stayton  v.  State,  46 
Tex.  Crim.  205,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  998.  See  also  Star  Pub.  Co. 
v.  Donahoe,  (Del.  1904)  58  Atl.  Rep.  513. 

999.  I.  Kinds  of  Malice. —  Irvine  v.  Gibson, 
(Ky.  1904)  77  S.  W.  Rep.  1106;  Covington  v. 
Roberson,  mi  La.  338,  quoting  18  Am.  and  Eng. 
Enc  yc.  of  Law  (2d  ed.)  998  [999]  ;  Davis  v. 
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IOOO.    Sec  notes  I,  2,  3. 
IOO*2.    See  notes  1,  2,  3,  4. 

b.  View  that  Malice  Is  Not  Necessary  in  Civil  Action. 

See  notes  5i  7> 

lOOtt.    3.  Evidence  —  a.  Burden  of  Proof.  — See  notes  2,  4,  5. 


Starrett,  97  Me.  568;  Gambrill  v.  Schooley,  95 
Md.  289;  Smurthwaite  v.  News  Pub.  Co.,  124 
Mich.  .577;  Minter  v.  Bradstreet  Co.,  174  Mo. 
486,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(-•d  ed.)  999;  Krug  v.  Pitass,  162  N.  Y.  154,  76 
Am.  St.  Rep.  317;  Wrege  v.  Jones,  13  N.  Dak. 

I  auder  v.  Jones,  13  N.  Dak.  525;  Cranfield 
v.  Hayden,  97  Tex.  544.  See  also  Merchants' 
Ins.  Co.  v.  Buckner,  (C.  C.  A.)  110  Fed.  Rep. 
345  :  Faxon  v.  Jones,  176  Mass.  206. 

Personal  111  Will. — See  Krug  v.  Pitass,  162  N. 
Y.  154.  76  Am.  St.  Rep.  317. 

The  Difference  Between  Implied  Malice  and 
Express  Malice  is  a  difference  in  kind,  rather 
than  in  degree.  Gambrill  v.  Schooley,  95  Md. 
289. 

IOOO.  1.  Implied  Malice  Not  Sufficient  Where 

Communication  Privileged. — Covington  v.  Rober- 
son.  111  La.  338,  quoting  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  998  [1000]  ;  Lauder  v. 
Jones,  13  N.  Dak.  525. 

2.  Malice  in  Law  Sufficient  to  Support  Action. 

-  Holmes  v.  Clisby,  118  Ga.  820;  Central  of 
Georgia  R.  Co.  v.  Sheftall,  118  Ga.  865;  Morse 
V.  Times-Republican  Printing  Co.,  124  Iowa 
707;  Covington  v.  Roberson,  11 1  La.  338,  quot- 
ing 18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
998  [1000];  Davis  v.  Starrett,  97  Me.  568; 
Gambrill  v.  Schooley,  95  Md.  289 ;  Moore  v. 
Beck,  71  N.  J.  L.  7  ;  Brandt  v.  Morning  Journal 
Assoc.,  81  N.  Y.  App.  Div.  186,  affirmed  177  N. 
Y.  544;  Ross  v.  Ward,  14  S.  Dak.  240,  86  Am. 
St.  Rep.  746  ;  Hitzfelder  v.  Koppelmann,  30 
Tex.  Civ.  App.  162. 

3.  When  Malice  Is  Presumed — United  States. 

—  Palmer  V.  Mahin,  (C.  C.  A.)  120  Fed.  Rep. 
737;  Butler  v.  Barret,  130  Fed.  Rep.  944. 

Delaware.  —  Star  Pub.  Co.  v.  Donahoe,  (Del. 
1904)  58  Atl.  Rep.  513. 

Georgia.  —  Holmes  v.  Clisby,  121  Ga.  241,  104 
Am.  St.  Rep.  103;  Pavesich  v.  New  England  L. 
Ins.  Co.,  122  Ga.  190,  106  Am.  St.  Rep.  104. 

Illinois.  —  Schofield  v.  Baldwin,  102  111.  App. 
560. 

Indiana.  —  Short  v.  Acton,  33  Ind.  App.  361. 

Iowa.  —  Nichols  v.  Eaton,  110  Iowa  509,  80 
Am.  St.  Rep.  319;  McDonald  v.  Nugent,  122 
Iowa  651  ;  Morse  v.  Times-Republican  Printing 
Co.,  124  Iowa  707. 

Kansas.  —  Werner  v.  Vogeli,  10  Kan.  App. 
536  ;  Eckert  v.  Van  Pelt,  69  Kan.  357. 

Kentucky.  —  Blackwell  v.  Johnston,  (Ky. 
1900)  56  S.  W.  Rep.  12;  John  Rrenner  Brewing 
Co.  v.  McGill,  (Ky.  1901)  62  S.  W.  Rep.  722; 
Evening  Post  Co.  v.  Richardson,  113  Ky.  641. 

Louisiana.  —  Covington  v.  Roberson,  in  La. 
338,  quoting  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  998  [1000]. 

Maryland.  —  Gnmbrill  v.  Schooley,  95  Md. 
289:  Shepherd  v.  Baer,  96  Md.  152. 

Massachusetts.  —  Faxon  v.  Jones,  176  Mass. 
206. 

Michigan.  —  Smurthwaite  v.  News  Pub.  Co., 
124  Mich.  377;  Line  v.  Spies,  (Mich.  1905)  102 
N.  W.  Rep.  993. 
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Missouri.  —  Jonts  v.  Murray,  167  Mo.  25; 
Krup  v.  Corley,  95  Mo.  App.  640;  Kersting  v. 
White,  107  Mo.  App.  265;  Israel  v.  Israel,  109 
Mo.  App.  366;  Carpenter  v.  Hamilton,  185  Mo. 

603. 

Nebraska.  —  Whiting  v.  Carpenter,  (Neb. 
IQ03)  93  N.  W.  Rep.  926. 
New  Jersey.  —  Moore  v.  Beck,  71  N.  J.  L.  7. 
New  York.  —  Krug  v.  Pitass,  162  N.  Y.  154, 
76  Am.  St.  Rep.  317;  Woodruff  v.  Woodruff, 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  15; 
O'Brien  v.  Bennett,  72  N.  Y.  App.  Div.  367 ; 
Brandt  v.  Morning  Journal  Assoc.,  81  N.  Y. 
App.  Div.  183,  affirmed  177  N.  Y.  544. 

North  Dakota. — -Wrege  v.  Jones,  13  N.  Dak. 
267;  Lauder  v.  Jones,  13  N.  Dak.  525. 

Pennsylvania.  —  Clark  v.  North  American 
Co.,  203  Pa.  St.  346. 

South  Dakota.  —  Ross  v.  Ward,  14  S.  Dak. 
240,  86  Am.  St.  Rep.  746. 

Texas.  —  Mitchell  v.  Spradley,  23  Tex.  Civ. 
App.  43  :  Cranfill  v.  Hayden,  97  Tex.  544. 

Presumption  of  Malice  May  Be  Rebutted.  — 
Sollitt  v.  Moore,  107  111.  App.  479;  Blackwell  v. 
Johnston,  (Ky.  1900)  56  S.  W.  Rep.  12;  Shep- 
herd v.  Baer,  96  Md.  152;  Smurthwaite  v.  News 
Pub.  Co.,  124  Mich.  377. 

1002.  1.  Express  Malice  Never  Presumed.  — 
Covington  v.  Roberson,  in  La.  338,  quoting  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  998 
[1002].  See  also  Lauder  v.  Jones,  13  N.  Dak. 
525- 

2.  Express  Malice  as  Authorizing  Exemplary 

Damages.  —  Covington  v.  Roberson,  in  La. 
338,  quoting  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  998,  [1002];  Gambrill  v.  Schooley,  9s 
Md.  289,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1002. 

3.  Express  Malice  as  Rebutting  Inference 
Arising  from  Qualified  Privilege.  —  Covington  v. 
Roberson,  11 1  La.  338,  quoting  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  998  [1002]. 

4.  Express  Malice  Must  Be  Shown  Where  Words 
Not  Actionable  Per  Se.  —  Covington  v.  Roberson, 
in  La.  338.  quoting  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  998  [1002]. 

5.  Defects  in  Doctrine  that  Malice  Is  Necessary. 
—  See  Israel  v.  Israel,  109  Mo.  App.  366. 

7.  Malice  Not  Necessary.  —  Hearne  v.  De 
Young,  132  Cal.  357;  Covington  v.  Roberson, 
m  La.  33S.  quoting  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  998  [1002];  Gambrill  v. 
Schooley,  95  Md.  289;  Paxton  v.  Woodward,  31 
Mont.  195  :  Moore  v.  Beck.  71  N.  J.  L.  7. 

8.  For  What  Purpose  Malice  May  Be  Shown.  — 
Covington  v.  Roberson,  in  La.  338,  quoting  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  998 
[1002]  ;  Gambrill  v.  Schooley.  95  Md.  289,  cit- 
ing 18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1002. 

Where  the  Words   Spoken  Impute  a  Crime 

the  absence  of  actual  malice  protects  against 
punitive  diniages.     Moore  i'.  Beck,  71   N.  J. 

L.  7. 

1003.  2.  No  Evidence  Beyond  Publication  or 
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1004. 

DENCE  —  ( 

1005. 
1006 

ioor. 

note  4. 

1008. 
1009. 
1010. 

note  2. 


b.  Admissibility,  Competency,  and   Relevancy  of  Evi- 
1)  In  General.  —  See  note  2. 
(3)  Intrinsic  or  Extrinsic  Evidence.  —  See  note  4. 
See  notes  1,  2,  3. 

(5)  Relations  Between  Parties.  —  See  note  5. 

(7)  Refusal  to  Retract  or  Apologize.  —  See  note  3. 

(8)  Unsustained  Plea  of  Justification.  —  See  notes  4,  5. 
(10)  Passion  —  Provocation.  —  See  note  2. 

(12)  Circumstances  Not  Within  Knowledge  of  Defendant.  —  See 
(14)  Falsity  of  Charge.  — See  note  6. 

(16)  Truth  of  Charge  or  Belief  1  herein.  —  See  notes  2,  3. 

( 1 7)  Repetition  or  Republication  of  Slander  or  Libel.  — See  notes  1,2. 
See  note  I. 

(18)  Other  Publications  or  Statements  Regarding  Plaintiff.  —  See 


Utterance  of  Defamatory  Words   Necessary.  — 

Krug  v.  Pitass,  162  N.  Y.  154,  76  Am.  St.  Rep. 
317;  Gattis  v.  Kilgo,  128  N.  Car.  402. 

100:t.  4.  When  Burden  of  Proving  Malice 
Is  upon  Plaintiff  or  Prosecution  —  Iowa.  — 
Morse  v.  Times-Republican  Printing  Co.,  124 
Iowa  707. 

Kentucky.  —  Evening  Post  Co.  v.  Richardson, 
113  Ky.  641  ;  Browning  v.  Com.,  116  Ky.  282. 

Louisiana.  —  Buisson  v.  Huard,  106  La.  768; 
Covington  v.  Roberson,  1 1 1  La.  338. 

Missouri.  —  Wagner  v.  Scott,  164  Mo.  280. 

New  York.  —  D'Andrea  v.  New  York  Press 
Co.,  61  N.  Y.  App.  Div.  605;  Ginsberg  v.  Union 
Surety,  etc.,  Co.,  68  N.  Y.  App.  Div.  141.  See 
p'so  Brandt  v.  Morning  Journal  Assoc.,  81  N. 
Y.  App.  Div.  183,  affirmed  177  N.  Y.  544. 

North  Carolina.  —  Hudnell  v.  Eureka  Lumber 
Co.,  133  N.  Car.  169. 

Pennsylvania.  —  Echard  v.  Morton,  26  Pa. 
Super.  Ct.  579. 

South  Dakota.  —  Ross  v.  Ward,  14  S.  Dak. 
240,  86  Am.  St.  Rep.  746. 

Tennessee — Cooley  v.  Gaylon,  109  Tenn.  1; 
Crockett  v.  McLanahan,  (Tenn.  1903)  72  S.  W. 
Rep.  950. 

Virginia.  —  Tyree  V.  Harrison,  100  Va.  540; 
Brown  v.  Norfolk,  etc.,  R.  Co.,  100  Va.  619. 
Wisconsin.  —  Hocks  v.  Sprangers,   113  Wis. 

123- 

5.  Burden  of  Proving  Actual  Malice  Bests  upon 
Plaintiff.  —  Star  Pub.  Co.  v.  Donahoe,  (Del. 
1904)  58  All.  Rep.  513;  Krug  v.  Pitass,  162  N. 
Y.  154,  76  Am.  St.  Rep.  317;  Brandt  v.  Morn- 
ing Journal  Assoc.,  81  N.  Y.  App.  Div.  183, 
affirmed  177  N.  Y.  544. 

1004.  2.  Evidence  Not  Admissible  to  Show 
Malice.  —  Sadgrove  v.  Hole,  (1901)  2  K.  B.  1, 
70  I..  J.  K.  B.  455,  84  L.  T.  N.  S.  647,  49  W. 
R.  473. 

4.  Extrinsic  Evidence  of  Malice.  —  Nichols  v. 

Eaton,  1 10  Iowa  509.  80  Am.  St.  Rep.  319- 

1005.  1.  Plaintiff  Not  Bestricted  to  Extrinsic 
Evidence.  —  Nichols  v.  Eaton,  110  Iowa  509,  80 
Am.  St.  Rep.  319. 

2.  Libel  Itself  Evidence  of  Malice.  —  Nichols  v. 
Eaton,  no  Iowa  509,  80  Am.  St.  Rep.  319; 
Wagner  v.  Scott,  164  Mo.  289;  Mitchell  v. 
Spradley,  23  Tex.  Civ.  App.  43.  See  also 
Wagner  v.  Scott,  164  Mo.  289. 


3.  The  Plaintiff  May  Bely  upon  the  Words  of 
the  Libel  Itself.  —  Nichols  v.  Eaton,  no  Iowa 
509,  80  Am.  St.  Rep.  319;  Wagner  v.  Scott,  164 
Mo.  289. 

5.  Belations  Between  Parties.  —  See  English  v. 
Lamb,  32  Ont.  73. 
Evidence  of  an  Assault  upon   the  Plaintiff 

committed  within  half  an  hour  after  the  speak- 
ing of  the  slanderous  words  is  admissible  to 
show  actual  malice.  Zurawski  v.  Reichmann, 
1 16  Iowa  388. 

1006.  3.  Befusal  to  Betract  Admissible  to 
Show  Malice. — Clark  v.  North  American  Co..  203 
Pa.  St.  346. 

4.  Unsustained  Plea  of  Justification  Evidence  of 
Malice.  —  Coffin  v.  Brown,  94  Md.  190,  89  Am. 
St.  Rep.  422. 

Good  Faith  in  Interposing  Plea  Material.  — 
Kansas  City  Star  Co.  v.  Carlisle,  (C.  C.  A.)  108 
Fed.  Rep.  345. 

5.  Failure  to  Convince  Jury  of  Truth  of  Alleged 
Slanderous  Words  Not  Evidence  of  Malice.  — 
Moore  v.  Beck.  71  N.  J.  L.  7. 

1007.  2.  Passion  —  Provocation. —  Emerson 
V.  Miller.  115  Iowa  315. 

4.  Circumstances  Not  Known  to  Defendant.  — 
Woodruff  v.  Woodruff,  (Supm.  Ct.  Spec.  T.)  36 
Misc.  (N.  Y.)  15.  See  also  English  v.  Lamb, 
32  Ont.  73. 

6.  Knowledge  of  Defendant  that  Charge  Is  False. 

—  Crane  v.  Bennett,  177  N.  Y.  106. 

1008.  2.  Truth  of  Charge  Cannot  Be  Shown. 

—  Lauder  v.  Jones,  13  N.  Dak.  525. 

3.  Reasonable  Belief  in  Truth  of  Charge.  — 
Davis  -■.  Hamilton.  88  Minn.  64. 

1009.  1.  Plaintiff  May  Show  Repetition  or 
Bepublication  of  Slander  or  Libel.  -  Davis  v. 
Starrett,  97  Me.  56.8:  Phelan  v.  Rycroft,  (Supm. 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  48:  Stuart  v. 
New  York  Herald  Co..  73  N  Y.  App.  Div.  459  ; 
Swindell  v.  Harper,  51  W.  Va.  381.  See  also 
Riley  .-.  State.  13.?  Ala.  j8i. 

2.  Repetition  or  Bepublication  After  Commence- 
ment of  Action. —  Compare  Swindell  v.  Harper, 
51  W.  Va.  381. 

1010.  1.  Words  of  Same  Import.  —  Gambrill 
v.  Schooley,  95  Md.  289,  citing  18  Am.  and  Eno. 
Encvc.  of  Law  (2d  ed.)  1010;  Swindell  v. 
Harper,  51  W.  Va.  381. 

2.  Evidence  of  Other  Publications  or  Statements 


1049 


1011  lOIh 


LIBEL  AND  SLANDER. 


Vol.  XVIII. 


101  I.    Sec  note  I. 

I O I  *£.    c.  Weight  and  Sufficiency  —  (i)  A  Question  for  the  Jury.— 

Sec  notes  I,  2. 

10 1SI.    (3)  Failure  to  Establish  Justification.  —  See  note  4. 
V.  Publication  —  1.  Necessity  For,  —  See  note  6. 
2.  What  Constitutes  —  a.  In  GENERAL.  —  See  note  8. 

1014.  Sec  note  \. 

c.  Sale  or  Delivery  of  Libelous  Matter.  —  See  note  3. 

1015.  See  note  1. 

g.  Furnishing  of  Libelous  Article  by  News  Association. 
—  See  note  6. 

1016.  h.  Printing  Defamatory  Matter.  —  See  note  1. 
i.  Repeti  tion  of  Slander.  —  See  note  3. 

m.  Dictation  to  Stenographer.  —  See  note  7. 

1017.  q.  Communication  Directly  to  Person  Defamed  —  (1)  As 
the  Foundation  of  a  Civil  Action  ■ —  (a)  Written  Matter.  —  See  notes  I,  2,  3. 

Matter  Sent  Openly  Through  the  Mail.  —  See  note  4. 
(b)  Spoken  Words.  —  See  note  8. 

1018.  (2)  As  a  Criminal  Offense.  —  See  note  1. 


Admissible.  —  Grant  v.  State,  141  Ala.  96; 
Paxton  v.  Woodward,  31  Mont.  195;  Kidder  v. 
Bacon,  74  Vt.  263. 

Only  Subsequent  Publications  are  admissible  on 
the  question  of  malice.  King  v.  McKissick,  126 
Fed.  Rep.  215.  See  also  Caryll  v,  Daily  Mail 
Pub.  Co.,  90  L.  T.  N.  S.  307. 

1011.  1.  Similarity  to  or  Connection  with 
Defamation  on  Which  Action  or  Prosecution  Is 
Based.  —  Lushing  v.  Hederman,  117  Iowa  637, 
94  Am.  St.  Rep.  320;  Lauder  v.  Jones,  13  N. 
Dak.  525. 

Statements  Not  Connected  with  the  Publication 
in  Question  and  havjflg  no  bearing  upon  it  are 
not  admissible  to  establish  express  malice. 
Krug  v.  Pitass,  162  N.  Y.  154,  76  Am.  St.  Rep. 
3'7- 

1012.  1.  Malice  a  Question  for  the  Jury. — 

Evening  Post  Co.  v.  Richardson,  113  Ky.  641; 
Nicholson  v.  Merritt,  109  Ky.  369;  Hartnett  v. 
Goddard,  176  Mass.  326;  Smedley  v.  Soule,  125 
Mich.  192;  Paxton  v.  Woodward,  31  Mont.  195; 
Woodruff  v.  Woodruff,  (Supm.  Ct.  Spec.  T.)  36 
Misc.  (N.  Y.)  15;  Weston  v.  Weston,  83  N.  Y. 
App.  Div.  520 ;  Clark  v.  North  American  Co., 
203  Pa.  St.  346.  See  also  Lauder  v.  Jones,  13 
N.  Dak.  525. 

2.  Evidence  Sufficient  to  Show  Malice.  —  Cov- 
ington v.  Roberson,  111  La.  338,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1012. 

1013.  4.  Failure  to  Establish  Justification 
Not  Conclusive  of  Malice.  —  Lauder  v.  Jones,  13 
N.  Dak.  525.  See  also  Moore  v.  Beck,  71  N.  J. 
U  7. 

6.    Necessity    for    Publication.  —  Werner  v. 
Vogeli,  10  Kan.  App.  536. 
8.  Communication  to   Another  or  Others.  — 

Werner  v.  Vogeli,  jo  Kan.  App.  536.  See  also 
Gambrill  v.  Schooley.  93  Md.  48,  86  Am.  St. 

Rep.  414. 

1014.  1.  Doing  of  Act  Intended  to  Result,  or 
that  Would  Naturally  Result,  in  Exposure  of  Con- 
tents of  Libel. —  See  Werner  v.  Vogeli,  10  Kan. 

App.  536. 

3.  Sale  or  Delivery  of  Libel. — Werner  v.  Vogeli, 
in  Kan.  App.  536. 


1015.  1.  Defendant  Ignorant  of  Libelous 
Nature  and  Not  Chargeable  with  Knowledge 
Thereof.  —  See  Mackenzie  v.  Cunningham,  8 
British  Columbia  36. 

Burden  of  Proof  on  Defendant  to  Show  Absence 
of  Negligence  in  Failing  to  Discover  Libelous 
Matter — Yi/etelly  v.  Mucie's  Select  Library, 
(1900)  2  Q.  B.  170,  69  L.  J.  Q.  B.  645. 

6.  Furnishing  of  Libelous  Article  by  News  Asso- 
ciation. —  See  Palmer  v.  United  Press,  67  N. 
Y.  App.  Div.  64,  citing  j8  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1013  [1015],  and  holding  that 
where  a  corporation  engaged  in  furnishing  news 
for  publication  transmits  a  libelous  item  to  a 
newspaper,  such  transmission  may  constitute 
a  publication,  though  it  may  not  subsequently 
be  actually  used  by  the  newspaper. 

101 6,  1.  When  Printing  Defamatory  Matter 
Is  a  Publication.  —  Werner  v.  Vogeii.  10  Kan. 
App.  536. 

3,  Repetition.  —  Schoepflin  v.  Coffey,  162  N. 

Y.  12. 

7.  Dictation  to  Stenographer.  —  See  Sun  L. 

Assur.  Co.  v.  Bailey,  101  Va.  443. 

lOlT.     1.   Communication    to    Plaintiff.  — 

Yousling  v.  Dare,  122  Iowa  539;  Schmuck  v. 
Hill,  (Neb.  1901)  96  *N.  W.  Rep.  158.  See  also 
Rumney  v.  Worthley,  186  Mass.  144. 

2.  Defamation  Reaching  Third  Person  Contrary 
to  Expectation  of  Sender.  —  Yousling  v.  Dare,  122 
Iowa  539;  Rumney  v.  Worthley,  186  Muss. 
144. 

3.  Where  Sender  Has  Reason  to  Suppose  that 
Defamation  Will  Reach  Third  Persons. —  Rumney 
v.  Worthley,  186  Mass.  144;  Schmuck  v.  Hill, 
(Neb.  1901)  96  N.  W.  Rep.  158. 

4.  Sending  Postal  Card  Not  a  Publication.  — 
L'Heureux  v.  Heroux,  25  Quebec  Super.  Ct. 
126. 

8.  Words   Spoken  to   Plaintiff  Alone.  —  See 

Knipe  v.  Brooklyn  Daily  Eagle,  101  N.  Y.  App. 
Div.  43. 

101§.  1.  Defamation  Sent  or  Addressed  Di- 
rectly to  Prosecutor  Sufficient  to  Support  Prose- 
cution. —  Yousling  v.  Dare,  122  Iowa  539 1 
Rumney  v.  Worthley,  186  Mass.  144. 
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1018.  t.  Repetition  or  Circulation  by  Others.  —  See  note 

1019.  See  note  I. 

u.  Words  Must  Be  Understood.  — See  note  3. 

1020.  3.  A  Question  for  the  Jury.  —  See  note  1. 

4.  Burden  of  Proof.  —  See  note  2. 

5.  Evidence  —  c.  Other  Libelous  Publications. — See 


note  8. 

In  General.  —  See  notes  2,  3,  4,  5. 


1021.  VI.  Comment  and  Criticism  —  1 

1022.  See  note  1. 

2.  Conduct  of  Person  Occupying  Public  Position.  —  See  notes 

3.  Literary  Criticism.  —  See  notes  4,  7. 

1023.  VII.  Privileged  Communications — 1.  General  Statement, 
note  2.    See  generally  the  title  PRIVILEGED  COMMUNICATIONS. 

2.  Absolute  Privilege  —  a.  In  General.  —  See  note  3. 
b.  Judicial  Proceedings  —  (1)  In  General.  —  See  notes 

1024.  (2)  Communieations  by  Party  —  (a)  In  Pleadings.  —  See  notes 


2,  3- 
—  See 


101§.  7.  Subsequent  Publications  Which 
Are  the  Natural  Result  of  the  Defendant's  Act.  — 

Coffin  v.  Brcwn,  94  Md.  190,  89  Am.  St.  Rep. 
422,  quoting  18  Am.  and  Eng.  Encvc.  pf  Law 
(2d  <ed.)  10:8;  Schmuck  v.  Hill,  (Neb.  1901) 
96  N.  W.  Rep.  158. 

It  Is  a  Question  for  the  Jury.  —  Coffin  v. 
Brown,  94  Md.  100,  89  Am.  St.  Rep.  422. 

1019.  1.  No  Liability  for  Unauthorized  Repe- 
tition or  Republication  by  Third  Person.  —  Here- 
ford v.  Combs,  1 26  Ala,  369. 

3.  Words  Must  Be  Understood.  —  Sadgrove  p. 
Hole,  (1901)  2  K.  B.  f,  70  L.  J.  K.  B,  455,  84 
L.  T.  N.  S.  647,  49  W.  R.  473- 

1020.  1.   A  Question  for  the  Jury, —  See 
Israel  v.  Israel,  109  Mo.  App.  366. 

2.  Burden  of  Proof.  —  Sadgrove  v.  Hole,  (1901) 
2  K.  B.  1,  70  L.  J.  K.  B.  455,  84  L.  T.  N.  S. 
647,  49  W.  R.  473;  Holmes  v.  Clisby,  121  Ga. 
241,  104  Am.  St.  Rep.  J03;  Kxup  v.  Corley,  95 
Mo.  App.  640.  See  also  Evening  Post  Co.  v. 
Richardson,  113  Ky.  641;  Schoepflin  v.  Coffey, 
162  N.  Y.  12. 

8.  Other  Libelous  Publications,  —  The  defend- 
ant cannot,  for  the  purpose  of  rebutting  the 
presumption  of  malice  or  of  mitigating  damages, 
show  other  libelous  publications  of  his  own, 
tven  though  unquestioned  by  the  injured  party. 
Davis  v.  Hamilton,  88  Minn.  64. 

1021.  2.  Comment  on  Matters  of  Public 
Interest.  — Klos  v.  Zahorik,  113  Iowa  161;  Fay 
v.  Harrington,  176  Mass.  270.  See  also  Dorr 
v.  U.  S.,  195  U.  S.  138. 

Public  Entertainments. — A  dramatic  critic  may 
have  considerable  license  in  commenting  on  a 
ridiculous  and  childish  performance,  and  such 
comment,  though  exaggerated  and  sarcastic, 
does  not.  in  the  absence  of  express  malice,  con- 
stitute libel.  Cherry  v.  Des  Moines  Leader,  j  1 4 
Iowa  298,  89  Am.  St.  Rep.  365. 

3.  Cherry  v.  Des  Moines  Leader,  114  Iowa 
298.    See  also  Door  v.  U.  S..  195  U.  S.  138. 

4.  Fair  Criticism  Distinguished  from  Privilege. 
—  Joynt  v.  Cycle  Trade  Pub.  Co.,  (1904)  2  K. 
B.  292.  73  L.  J.  K.  B.  752,  9i  L.  T.  N.  S.  155. 

6.  McQuire  v.  Western  Morning  News  Co., 
(1903)  2  K.  B.  100,  72  L.  J.  K.  B.  612,  88  L. 
T.  N.  S.  757,  51  W,  R.  689.  See  also  Fay  v. 
Harrington.  176  Mass.  270;  Jeckson  v.  State, 
42  Tex.  Crim.  497. 

1022.  1.  Fair  Comment  a  Question  for  the 
Jury.  —  Fay  v.  Harrington,  176  Mass.  270. 

10$ 


4,  5- 
1,  2,  3. 

2.  Fair  Comment  on  Acts  of  Public  Officials.  — 

Schoir.berg  v.  Walker,  132  Cai.  224;  Coffin  v. 
Brown,  94  Md.  190,  89  Am.  St.  Rep.  422;  Scou- 
gale  v.  Sweet,  124  Mich.  311;  Herringer  v. 
Ingberg,  91  Minn.  71. 

3.  The  Conduct  of  Public  Worship  by  a  Clergy- 
man.—  K!os  v.  Zahorik,  113  Iowa  1C1. 

4.  Fair  Literary  Criticism  Not  Actionable.  — 
Triggs  v.  Sun  Printing,  etc.,  Assoc.,  179  N.  Y. 
144;  MacDonald  v.  Sun  Printing,  etc.,  Assoc., 
(Supm.  Ct.  Tr.  T.)  45  Misc.  (N.  Y.)  441. 

7.  Personal  Attack  on  Author  Not  Justified.  — 
Triggs  v.  Sun  Printing,  etc.,  Assoc.,  179  N.  Y. 
144- 

1023.  2.  General  Statement  as  to  Privileged 
Communications.  —  See  Star  Pub.  Co.  p.  Dona- 
hoe,  (Del.  1904)  58  Atl.  Rep.  513:  Nichols  v. 
Eaton,  no  Iowa  509,  80  Am.  St.  Rep.  319; 
Buisson  v.  Huard,  106  La.  768;  Finley  v.  Steele, 
159  Mo.  299;  Jones  v.  Brownlee,  1 61  Mo.  258; 
Beggs  v,  McCrea,  62  N.  Y.  App.  Div.  39  ;  Cooley 
v.  Galyon,  109  Tenn.  1  ;  Cranfill  v.  Hayden,  97 
Tex.  544. 

3.  Absolute  Privilege  in  General.  —  Burdette 
v.  Argile,  94  111.  App.  171  ;  Finley  v.  Steele,  159 
Mo.  299 ;  Stuart  v.  Press  Pub.  Co.,  83  N.  Y. 
App.  Div.  477.  See  also  Buisson  v.  Huard,  106 
La.  768  ;  Beggs  v.  McCrea,  62  N.  Y.  App.  Div.  39. 

4.  English  Rule  as  to  Privilege  in  Judicial 
Proceedings. — Primrcse  v.  Waterston,  Sc.  Ct. 
of  Sess.  4  F.  783;  MacCabe  v.  Joynt,  (190O  2 
Ir.  R.  j  1 5.  See  also  Sickels  v.  Kling,  (Supm. 
Ct.  Tr.  T.)  31  Misc.  (N.  Y.)  287,  affirmed  60 
N.  Y.  App.  Div.  515. 

6.  Prevailing  American  Rules  as  to  Privilege 
in  Judicial  Proceedings.  —  Burdette  v.  Argile.  94 
HI.  App.  171;  Smurthwaite  v.  News  Pub.  Co., 
124  Mich.  377;  Hartung  v.  Shaw,  130  Mich. 
177;  Sickels  v.  Kling,  (Supm.  Ct.  Tr.  T.)  31 
Misc.  (N.  Y.)  287,  affirmed  60  N.  Y.  App.  Div. 
515;  Beggs  v.  McCrea,  62  N.  Y.  App.  Div.  39; 
Crockett  v.  McLanahan,  (Tenn.  1903)  72  S.  W. 
Rep.  950.  See  also  Craig  v.  Burris,  4  Penn. 
(Del.)  156;  Lauder  v.  Jones,  13  N.  Dak.  525. 

The  privilege  as  to  reports  of  judicial  pro- 
ceedings does  not  extend  to  declarations  of 
attorneys  for  one  of  the  parties  in  private  con- 
versation. Desjardins  v.  Berthiaume,  16  Quebec 
Super.  Ct.  506. 

I021.  1.  Statements  in  Pleadings  Held  Ab- 
solutely Privileged. — Jones  v.  Brownlee,  161  Mo. 
258. 

t 
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1 096. 
IO'»7. 

1098. 
1 099. 


Complaints  Charging  a  Crime.  —  See  notes  I,  2. 
Communications  Relating  to  Strangers  to  Record.  —  See  note  5» 
t  X>)  In  Open  Court.  —  See  note  8. 

(3)  (  ommunications  by  Counsel.  —  See  note  2. 

(4)  Testimony  of  Witnesses.  —  See  note  1. 

(5)  Official  Utterances  of  Judges.  —  See  note  3. 
c.  Legislative  Proceedings.  —  See  note  5. 

3.  Qualified  Privilege  —  a.  In  General.  — See  notes  1,  2. 


103  I.  2.  Pertinent  Statements  Held  to  Be  Ab- 
solutely Privileged.  —  McGchee  v.  Insurance  Co. 
of  North  America,  (C.  C.  A.)  112  Fed.  Rep.  853  ; 
Crockett  McLanahan,  (Tenn.  1903)  72  S.  W. 
Rep.  950  ;  Wilkins  v.  Major,  22  Quebec  Super. 
Ct.  264 ;  Morrison  v.  Western  Assur.  Co.,  24 
Quebec  Super.  Ct.  III.  See  also  Hartung  v. 
Shaw,  130  Mich.  177,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.),  but  refraining  from 
expressing  .my  positive  opinion  on  the  question. 

Words  Relevant  to  the  Issue,  Pleaded  in  Good 
Faith,  an-  privileged  in  Canada.  Wilkins  v. 
Major,  22  Quebec  Super.  Ct.  264. 

3.  See  Wilkins  v.  Major,  22  Quebec  Super. 
Ct.  264. 

J02">.  1.  Complaints  Charging  a  Crime  Abso- 
lutely Privileged. —  Lauder  v.  Jones,  13  N.  Dak. 

5-5- 

2.  Laing  v.  Mitten,  185  Mass.  233.  See  also 
Crockett  v.  McLanahan,  (Tenn.  1903)  72  S.  W. 
Rep.  950. 

5.  Statements  Referring  to  Stranger  to  Cause. — 

Crockett  v.  McLanahan,  (Tenn.  1903)  72  S.  W. 
Rep.  950. 

8.  Statements  Made  by  Party  in  Open  Court 
Privileged.  —  See  Hartung  v.  Shaw,  130  Mich. 
181. 

1 026.  2.  American  Rule  as  to  Statements  by 
Counsel  in  Open  Court. — •  Smurthwaite  v.  News 
Pub.  Co.,  124  Mich.  377.  See  also  Hartung  v. 
Shaw.  730  Mich.  181. 

In  Addressing  Juries  it  is  not  allowable  to  add 
to  the  probative  force  of  the  testimony  the  in- 
fluence of  a  personal  belief  as  to  the  guilt  of 
an  accused.  Covington  v.  Roberson,  1 1 1  La. 
•38. 

1027.  1.  American   Rule   as  to  Privileged 

Testimony  of  Witnesses. —  Chambliss  v.  Blau,  127 
Ala.  86;  Lauder  v.  Jones,  13  N.  Dak.  525; 
Cooley  v.  Galyon,  109  Tenn.  1.  See  also  Jones 
V.  P.rownlee,  161  Mo.  258;  Mertens  v.  Bee  Pub. 
Co..  (Neb.  1904)  99  N.  W.  Rep.  847;  Renaud 
<•.  Guenette,  25  Quebec  Super.  Ct.  310. 

Testimony  Pertinent  to  the  Matter  on  Hearing 
is  absolutely  priyileged  in  Massachusetts,  even 
if  uttered  maliciously.  Laing  v.  Mitten,  185 
Mass.  233. 

3.  Relevancy  of  Communication.  —  See  Mer- 
tens v.  Bee  Pub.  Co.,  (Neb.  1904)  99  N.  W. 

Rep.  847. 

102*.  5.  Words  Spoken  by  Legislator  in  Dis- 
charge of  Official  Duty.  —  See  Mertens  v.  Bee 

Pub.  Co.,  CNeb.  1904)  99  N.  W.  Rep.  847. 
1 02f>.    1 .  Communication  of  Qualified  Privilege 

Defined  — Imva.  —  Nichols  v.  Eaton,  110  Iowa 
500.  80  Am.  St.  Rep.  319;  Morse  v.  Times-Re- 
publican Printing  Co.,  124  Iowa  707. 

Kansas.  —  Redgate  v.  Roush,  61  Kan.  480. 

Kentucky.  —  Evening  Post  Co.  v.  Richardson, 
Ml  Ky.  6di  :  Browning  v.  Com.,  116  Ky.  282. 

Louisiana.  —  Covington  v.  Roberson,  in  La. 


338,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1029;  Buisson  v.  Huard,  106  La. 
768. 

Missouri.  —  Wagner  v.  Scott,  164  Mo.  289. 

Nebraska.  —  Mertens  v.  Bee  Pub.  Co.,  (Neb. 
1904)  99  N.  W.  Rep.  847. 

New  York.  —  DAndrea  v.  New  York  Press 
Co.,  61  N.  Y.  App.  Div.  605  !  Ginsberg  v.  Union 
Surety,  etc.,  Co.,  68  N.  Y.  App.  Div.  141  ;  Hume 
v.  Kusche,  (Supm.  Ct.  Tr.  T.)  42  Misc.  (N.  Y.) 
414. 

North  Carolina.  —  Hudnell  v.  Eureka  Lumber 
Co.,  133  N.  Car.  169. 

Pennsylvania.  —  Echard  v.  Morton,  26  Pa. 
Super.  Ct.  579. 

South  Dakota.  —  Boucher  v.  Clark  Pub.  Co., 
14  S.  Dak.  72;  Ross  v.  Ward,  14  S.  Dak.  240, 
86  Am.  St.  Rep.  746. 

Tennessee.  —  Cooley  v.  Galyon,  109  Tenn.  1  ; 
Crockett  V.  McLanahan,  (Tenn.  1903)  72  S.  W. 
Rep.  950. 

Texas.  —  Cranfill  v.  Hayden,  97  Tex.  544. 

Virginia. — ■  Tyree  v.  Harrison,  100  Va.  540; 
Brown  v.  Norfolk,  etc.,  R.  Co.,  100  Va.  619; 
Farley  v.  Thalhimer,  103  Va.  504. 

West  Virginia.  —  Ward  v.  Ward,  47  W.  Va. 
766. 

Canada.  —  Gildner  v.  Busse,  3  Ont.  L.  Rep. 
561  ;  Fenton  v.  Macdonald,  1  Ont.  L.  Rep.  422. 
See  also  English  <v.  Lamb,  32  Ont.  73. 

A  Communication  Necessary  and  Proper  in  the 
Protection  of  the  Defendant's  Interests  is  privi- 
leged.   Vansycle  V.  Parish,  1  Ont.  L.  Rep.  13. 

Statutory  Definition.  — ■  See  Boucher  v.  Clark 
Pub.  Co.,  14  S.  Dak.  72. 

2.  Statement  of  General  Rule  as  to  Qualified 
Privilege  —  United  States. — -Cunningham  v. 
Underwood,  (C.  C.  A.)  116  Fed.  Rep.  803. 

Delaware. — .  Star  Pub.  Co.  v.  Donahoe,  (Del. 
1904)  58  Atl.  Rep.  513. 

Iowa.  —  Morse  v.  Times-Republican  Printing 
Co.,  124  Iowa  707. 

Louisiana. — -Buisson  v.  Huard,  106  La.  768. 

Minnesota.  —  State  v.  Ford,  82  Minn.  452. 

Missouri.  —  Finley  7'.  Steele,  159  Mo.  299; 
Wagner  v.  Scott,  164  Mo.  289. 

New  York.  — ■  Bowsky  v.  Cimiotti  Unhairing 
Co.,  72  N.  Y.  App.  Div.  172. 

North  Carolina.  —  Hudnell  v.  Eureka  Lumber 
Co.,  133  N.  Car.  169. 

Pennsylvania.  —  Echard  v.  Morton,  26  Pa. 
Super.  Ct.  579. 

South  Dakota.  —  Ross  v.  Ward,  14  S.  Dak. 
240,  86  Am.  St.  Rep.  746. 

Texas.  —  Davis  v.  Wells.  25  Tex.  Civ.  App. 
155:  Stayton  v.  State,  46  Tex.  Crim.  205:  Cran- 
fill v.  Hayden,  97  Tex.  544. 

Virginia.  —  Brown  v.  Norfolk,  etc..  R.  Co., 
100  Va.  619. 

Wisconsin.  —  Hocks  v.  Sprangers,  113  Wis. 
123. 
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1030.  Sec  notes  i,  2,  3. 

Privilege  Arising  from  Common  Business  Interest.  —  See  note  4. 

1031.  Burden  of  Proof.  —  See  note  3. 

b.  Various  Communications  Considered — (1)  Answers  to 

Inquiries  —  (a)  In  General.  — ■  See  note  4. 

1 032.  (b)  Inquiry  by  Person  Interested  in  Plaintiff's  Behalf.  —  See  note  2. 

(2)  Voluntary  Communications.  —  See  note  11. 

1033.  (3)  Statements  Made  in  Self-Defense.  —  See  note  5. 

(4)  Giving  Character  to  Servant  —  Communications  to  Prospective  Em- 
ployer. —  See  note  7. 

1034.  See  note  1. 

(5)  Blacklisting  Servants.  —  See  note  5. 

(6)  Blacklisting  Debtors.  —  See  note  7. 

1035.  See  note  1. 

(7)  Report  of  Mercantile  Agency.  —  See  notes  3,  4. 

(8)  Proceedings  of  Voluntary  Associations  or  Societies  —  (a)  In  Gen- 
eral. —  See  note  5. 

1 03G.     (b)  In  the  Course  of  Church  Discipline  ■ — ■  Preferring  Charges  Against  Minister. 

—  See  notes  4,  5. 

1037.    (10)  Communications  Between  Members  of  Family.  —  See  note  5. 


Good  Faith  Essential.  —  St.  Louis  Southwest- 
ern R.  Co.  v.  McArthur,  31  Tex.  Civ.  App.  205. 

Recovery  Not  Barred  if  Malice  Existed.  —  Min- 
ler  v.  Bradstreet  Co.,  174  Mo.  486. 

1030.  1.  Moral  or  Social  Duty  Sufficient. — 
Morse  v.  Times-Republican  Printing  Co.,  124 
Iowa  707  ;  Buisson  v.  Huard,  106  La.  768  ;  Fin- 
ley  v.  Steele,  159  Mo.  299;  Hudnell  v.  Eureka 
Lumber  Co.,  133  N.  Car.  169;  Stayton  v.  State, 
46  Tex.  Crim.  205  ;  Ward  v.  Ward,  47  W.  Va. 
766.  See  also  Bowsky  v.  Cimiotti  Unhairing 
Co.,  72  N.  Y.  App.  Div.  172;  Hocks  v.  Sprang- 
ers,  113  Wis.  123. 

2.  Corresponding  Interest  or  Duty  Essential.  — 
Morse  v.  Times-Republican  Printing  Co.,  124 
Iowa  707.  See  also  Nichols  v.  Eaton,  110  Iowa 
509,  80  Am.  St.  Rep.  319. 

3.  Compare  Hudnell  v.  Eureka  Lumber  Co., 
'33  N.  Car.  169. 

4.  Privilege  Arising  from  Common  Business  In- 
terest. —  Sadgrove  v.  Hole,  (1901)  2  K.  B.  i, 
70  L.  J.  K.  B.  455,  84  L.  T.  N.  S.  647,  49  W. 
R.  473  ;  Nichols  v.  Eaton,  no  Iowa  509,  80  Am. 
St.  Rep.  319;  Morse  v.  Times-Republican  Print- 
ing Co..  124  Iowa  707.  See  also  Warner  v. 
Missouri  Pac.  R.  Co.,  112  Fed.  Rep.  114;  Wag- 
ner v.  Scott,  164  Mo.  289. 

lO'fl.  3.  Burden  of  Proof  as  to  Qualified  Privi- 
lege. —  Browning  v.  Com.,  116  Ky.  282;  State 
v.  Ford,  82  Minn.  452  ;  Steen  v.  Friend.  1 1  Ohio 
Cir.  Dec.  235,  20  Ohio  Cir.  Ct.  459. 

4.  Answers  to  Inquiries  by  Persons  Interested.  — 
Middleby  v.  Effler,  (C.  C.  A.)  118  Fed.  Rep.  261. 

1032.  2.  Answer  to  Inquiry  of  Parent. — 
Sec  Buisson  v.  Huard,  106  La.  768. 

11.  When  Volunteered  Communication  Privi- 
leged. —  Tobin  v.  Gannon,  34  Nova  Scotia  9, 
37  Can.  L.  J.  205. 

1033.  5  Patton  v.  Cruce,  72  Ark.  421,  105 
Am.  St.  Rep.  46,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1033. 

7.  Giving  Character  to  Servant  in  Response  to 
Inquiry.  —  See  Morse  v.  Times-Republican 
Printing  Co.,  124  Iowa  707:  Mertens  v.  Bee 
Pub.  Co.,  (Neb,  1904)  99  N.  W.  Rep.  847. 


The  Word  "  Employee "  in  the  original  text  is 
obviously  a  misprint  for  "  employer." 

1034.  1.  Volunteered  Information  as  to 
Character  of  Servant. —  See  Morse  v.  Times-Re- 
publican Printing  Co.,  124  Iowa  707. 

5.  Brown  v.  Norfolk,  etc.,  R.  Co.,  100  Va. 
619. 

7.  Blacklisting  Debtors. —  Harper  v.  Hamilton 
Retail  Grocers'  Assoc.,  32  Ont.  295 ;  Western 
Union  Tel.  Co.  v.  Pritchett,  108  Ga.  411. 

1035.  1.  A  Communication  Intended  to  Give 
Information  for  Future  Protection  of  Members 
has  been  held  to  be  privileged.  Harper  v. 
Hamilton  Retail  Grocers'  Assoc.,  32  Ont.  295, 
following  Lawless  v.  Anglo-Egyptian  Cotton, 
etc.,  Co.,  L.  R.  4  Q.  B.  262. 

3.  Report  of  Mercantile  Agency  to  Interested 
Subscriber  Privileged.  —  Mower-Hobart  Co.  v. 
Dun,  131  Fed.  Rep.  812,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1035:  Minter  v.  Brad- 
street  Co.,  174  Mo.  486.  See  also  Harper  v. 
Hamilton  Rrtail  Grocers'  Assoc.,  32  Ont.  295. 

Careless  Departure  from  Information  Received. 
—  If  the  mercantile  agency  by  carelessness  sub- 
stantially departs  from  information  received, 
the  privilege  is  lost.  Douglass  v.  Daisley,  (C. 
C.  A.)  114  Fed.  Rep.  628. 

4.  Publication  to  Subscribers  Generally.  — 
Mower-Hobart  C'>.  v.  Dun,  131  Fed.  Rep.  812, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1035  '•  Lion  Brewery  Co.  v.  Bradstreet  Co., 
9  British  Columbia  435. 

5.  Communications  Made  in  Course  of  Proceed- 
ings of  Voluntary  Associations. —  Kersting  v. 
White,  107  Mo.  App.  285,  citing  18  Am.  and 
Eng.  Fntyc  of  Law  (2d  ed.)  1035. 

1036.  4.  Preforriner  Charges  Against  Minis- 
ter by  Officers  of  Church. —  Redgate  v.  Roush,  61 
Kan.  480. 

5.  Chare-es  Preferred  Against  Minister  by  Mem- 
ber  of   Church.  —    Flanders  v.  Dalev.  120  Ga. 

fi'R. 

1037.  5.  Communication  Between  Aunt  and 

Niece.  —  See  Fenton  v.  Macdonald,  1  Ont.  L. 

Rep.  422. 
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(i  i)  Principal  and  Agent 


Communication  from  Principal  to  Agent.  — 

See  notes  1 1,  12. 


(15)  Information  to  Bring  Criminal  to  Justice. 
10:*!>.    See  note  I. 

(16)  ///  Discharge  of  Public  Official  Duty.  —  See  notes  4,  5. 
IOII.    (18)  Communications  Addressed  to  General  Public  —  (a)  In  General 

—  Matters  of  Public  Interest.  —  See  note  3. 

(b)  Concerning  Publio  Offioers.  —  See  note  8. 
1  O  I'i.     (c)  Concerning  Candidate  for  Publio  Office.  —  See  note  2. 

1043.    See  note  2. 

(19)  Reports   of  Judicial,  Legislative,  or  Other  Proceedings  — 
(a)  Judicial  Proceedings  —  aa.  In  General.  ■ —  See  note  3. 

bb.  Ex  Parte  Proceedings  Sufficient.  —  See  note  4. 
1  O  14.    cc.  Must  Be  an  Account  of  a  Judicial  Proceeding.  —  See  notes  I,  2. 

dd.  Judicial  Hearing  Necessary.  —  See  note  3. 

ee.  Must  Be  Fair  Report  —  Mu»t  Be  Confined  to  Actual  Occurrences.  —  See 

note  4. 

Defamatory  Commentg.  —  See  note  5- 
1045.     Burden  of  Proof.  —  See  note  5. 
1040.     (b)  Legislative  Proceedings.  —  See  note  4. 

1047.    (20)  I^resence  of  Uninterested  Third  Person:  —  See  notes  3,  4. 
(21)  Dictation  to  Clerk.  —  See  notes  5,  6. 


103S.  2.  Communication  from  Principal  to 
Agent.  —  Nichols  v.  Eaton,  no  Iowa  509,  80 
Am.  St.  Rep.  319. 

11.  Information  to  Bring  Criminal  to  Justice 
Privileged. — Davis  v.  Starrett,  97  Me.  568. 

12.  Information  Given  to  Officer  of  the  Law.  — 
Covington  v.  Roberson,  111  La.  338. 

10:Jt>.  1.  Information  Given  to  Private  Indi- 
vidual. —  Compare  Covington  v.  Roberson,  in 
La.  33»- 

4.  Statements  by  a  Member  at  a  Meeting  of  a 
Borough  Council  are  qualifiedly  privileged.  Mc- 
Gaw  v.  Hamilton,  15  Pa.  Super.  Ct.  181. 

5.  Campeau  v.  Monette,  19  Quebec  Super.  Ct. 
429. 

1041.  3.  Communications  Addressed  to  Gen- 
eral Public  Held  to  Be  Privileged.  —  Reg.  v.  Bra- 

/eau,  3  Can  Crirn.  Cas.  (Quebec)  89. 

8.  Defamatory  Charges  Against  Public  Officers 
Not  Privileged. — Coffin  v.  Brown,  94  Md.  190, 
89  Am.  St.  Rep.  422,  quoting  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1041 ;  Scougale  v. 
Sweet,  124  Mich.  311. 

1 042.  2.  False  Defamatory  Matter  Concerning 
Candidate  for  Public  Office  Not  Privileged,  — 
Jarman  if.  Rea,  137  Cal.  339;  Star  Pub.  Co.  v. 
Donahoe,  (Del.  1904)  58  Atl.  Rep.  513;  Coffin 
v.  Brown,  94  Md.  190,  89  Am.  St.  Rep.  422, 
quoting  18  Am.  and  Eng.  Encyc.  ok  Law  (2d 
ed.-)  1042;  Smurthwaite  v.  News  Pub.  Co.,  124 
Mich.  377;  Eikhoff  v.  Gilbert,  124  Mich.  353; 
Herringer  v.  Ingberg,  91  Minn.  71  ;  Mertens  v. 
Bee  Pub.  Co.,  (Neb.  1904)  99  N.  W.  Rep.  847  ; 
Myers  v.  Longstaff,  14  S.  Dak.  98;  Boucher  v. 
Clark  Pub.  Co.,  14  S.  Dak.  72.  Compare  Ross 
v.  Ward,  14  S.  Dak.  240,  86  Am.  St.  Rep.  746. 

1013.  2.  See  Coffin  v.  Brown,  94  Md.  190, 
89  "Am.  St.  Rep.  422. 

3.  Privilege  Attaching  to  Reports  of  Judicial 
Proceedings. — Morse  v.  Times-Republican  Print- 
ing Co.,  124  Iowa  707;  Beiser  v.  Scripps-McRae 
Pub.  Co.,  113  Ky.  383  ;  Stuart  v.  Press  Pub.  Co., 
83  X.  Y.  App.  Div.  477 ;  Brown  v.  Providence 
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Telegram  Pub.  Co.,  25  R.  I.  117;  Pfister  v.  Sen- 
tinel Co.,  108  Wis.  572.  See  also  Dorr  v.  U. 
S.,  195  U.  S.  138;  Cudlip  v.  New  York  Evening 
Journal  Pub.  Co.,  174  N.  Y.  158. 

4.  Report  of  Ex  Parte  Proceedings.  —  Beiser  v. 
Scripps-McRae  Pub.  Co.,  113  Ky.  383;  Conner 
v.  Standard  Pub.  Co.,  183  Mass.  474;  Stuart  v. 
Press  Pub.  Co.,  83  N.  Y.  App.  Div.  477. 

1044.  1.  Proceeding  Before  Fire  Marshal 
Quasi  Judicial.  —  Conner  v.  Standard  Pub.  Co., 
183  Mass.  474. 

2.  A  Report  of  an  Unsuccessful  Application  to  a 
Justice  for  a  Warrant  has  been  held,  where  fair 
and  impartial,  to  be  privileged.  Beiser  v. 
Scripps-McRae  Pub.  Co.,  113  Ky.  383. 

3.  Judicial  Hearing  Necessary.  —  Stuart  v. 
Press  Pub.  Co.,  83  N.  Y.  App.  Div.  477;  Sutton 
v.  Belo,  (Tex.  Civ.  App.  1901)  64  S.  W.  Rep. 
687. 

4.  Report  Must  Be  Fair.  —  Stuart  v.  Press 
Pub.  Co.,  83  N.  Y.  App.  Div.  477  ;  Brown  v. 
Providence  Telegram  Pub.  Co.,  25  R.  I.  117. 
See  also  Dorr  v.  U.  S.,  195  U.  S.  138. 

5.  Report  Must  Be  Confined  to  Proceedings  in 
Court.  —  Dorr  v.  U.  S.,  195  U.  S.  138;  Brown 
v.  Providence  Telegram  Pub.  Co.,  25  R.  I.  117. 

1045.  5.  Burden  of  Proof  as  to  Fairness  of 
Report.  —  See  Stuart  v.  Press  Pub.  Co.,  83  N. 
Y.  App.  Div.  477. 

1046.  4.  Reports  of  Legislative  Proceedings. — 
Morse  v.  Times-Republican  Printing  Co.,  124 
Iowa  707;  Garby  v.  Bennett,  166  N.  Y.  392; 
Pfister  v.  Sentinel  Co.,  108  Wis.  572. 

1047.  3.  Privilege  Not  Destroyed  by  Pres- 
ence of  Uninterested  Third  Person.  —  Gildner  r. 
Busse,  3  Ont.  L.  Rep.  561. 

4.  See  Cunningham  v.  Underwood,  (C.  C.  A.) 
116  Fed.  Rep.  803;  Gildner  v.  Busse,  3  Ont. 
L.  Ren.  561. 

5.  Giving  a  Statement  to  a  Clerk  to  Copy  has 
been  held  to  be  a  privileged  communication. 
Harper  v.  Hamilton  Retail  Grocers'  Assoc..  32 
Ont.  295. 
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1048.  (24)  Repetitions.  —  See  note  4. 

c.  Malice.  —  See  notes  6,  7. 

1049.  See  notes  1,  2,  3. 

d.  Falsity  of  Communication.  —  See  note  5. 

10*10.    Falsity  as  Evidence  of  Malice.  —  See  note  I . 

e.  Whether  Question  of  Law  or  of  Fact  —  Existence  of  Privi- 
leged Occasion.  —  See  notes  2,  3. 

Existence  of  Malice.  —  See  note  4« 

lO.ll.  /.  Liberty  of  the  Press.  — See  notes  2,  3,  4. 

guage  employed  was  too  violent  for  the  occa- 
sion and  the  circumstances  to  which  it  applied. 
Gattis  v.  Kilgo,  128  N.  Car.  403. 

5.  Plaintiff  Need  Not  Prove  Falsity.  —  Brown- 
in?  v.  Com.,  116  Ky.  282, 

1050.  1.  Falsity  as  Evidence  of  Malice.  — 
Evening  Post  Co.  v.  Richardson,  113  Ky.  641. 

2.  Facts  on  Which  Privilege  Depends  to  Be 
Determined  by  Jury. — Nichols  v.  Eaton,  no  Iowa 
509,  80  Am.  St.  Rep.  319;  Parker  v.  Republican 
Co.,  181  Mass.  392;  Nord  v.  Gray,  80  Minn. 
143;  Brown  v.  Radebaugh,  84  Minn.  347; 
Wagner  v.  Scott,  164  Mo.  289;  Gattis  v.  Kilgo, 
128  N.  Car.  402;  Davis  v.  Wells,  25  Tex.  Civ. 
App.  155- 

South  Dakota  Rule.  —  In  South  Dakota  it  is 
held  that  the  court  may  state  to  the  jury  what 
constitutes  a  privileged  communication  as  laid 
down  in  the  law,  but  the  question  whether  the 
communication  is  privileged  is  to  be  determined 
by  the  jury.  Ross  v.  Ward,  J 4  S.  Dak.  240,  86 
Am.  St.  Rep.  746. 

3.  Existence  of  Privileged  Occasion  a  Question 
of  Law.  —  Warner  v.  Missouri  Pac.  R.  Co.,  112 
Fed.  Rep.  114;  Smurthwaite  v.  News  Pub.  Co., 
124  Mich.  377;  Wagner  v.  Scott,  164  Mo.  289; 
Sickles  V.  Kling,  60  N.  Y.  App.  Div.  515; 
Gattis  v.  Kilgo,  T28  N.  Car.  402;  McGaw  v. 
Hamilton,  15  Pa.  Super.  Ct.  181  ;  Echard  v. 
Morton,  26  Pa.  Super.  Ct.  579;  Davis  v.  Wells, 
25  Tex.  Civ.  App.  155;  Brown  v.  Norfolk,  etc., 
R.  Co.,  100  Va.  619. 

The  Question  of  Privileged  Communication  on 
the  Face  of  the  Alleged  Libel  is  always  one  of 
law  for  the  court  on  demurrer.  Warner  r\ 
Missouri  Pac.  R.  Co..  112  Fed.  Rep.  r » 4. 

When  the  Occasion  Was  Undoubtedly  Privileged, 
it  is  the  duty  of  the  court  so  to  instruct  the 
jury.  Nichols  v.  Eaton,  no  Iowa  509,  80  Am. 
St.  Rep.  319. 

4.  The  Question  of  Malice  to  Be  Submitted  to  the 
Jury.  —  Smurthwaite  v.  News  Pub.  Co.,  124 
Mich.  377;  Wagner  V.  Scott,  164  Mo.  289; 
Sickles  v.  Kling,  60  N.  Y.  App.  Div.  515; 
F.chard  v.  Morton,  26  Pa.  Super.  Ct.  579;  Tyree 
v.  Harrison,  100  Va.  540 ;  Brown  V.  Norfolk, 
etc.,  R.  Co.,  100  Va.  619;  Green  v.  Miller,  33 
Tan.  Sup.  Ct,  193,  reversing  35  Nova  Scotia 
117:  Gildner  v.  Bu3Se,  3  Ont.  L.  Rep.  561; 
Fentofi  v.  Macdonild,  1  Ont.  L.  Rep.  422;  Eng- 
lish v.  Lamb,  32  Ont.  73. 

lOftl.  2.  Morse  v.  Times-Republican  Print- 
ing Co.,  124  Iowa  707. 


1017.    6.  Dictation  by  Merchant  to  Clerk 

Held  Not  Privileged.  —  Puterbaugh  v.  Gold 
Medal  Furniture  Mfg.  Co.,  7  Ont.  L.  Rep.  582, 
reversing  5  Ont.  L.  Rep.  680. 

The  Dictation  to  a  Stenographer  by  the  secre- 
tary of  a  trade  association  of  a  list  of  persons 
deemed  unworthy  of  credit  is,  in  the  absence 
of  malice,  privileged.  Harper  v.  Hamilton  Re- 
tail Grocers'  Assoc.,  32  Ont.  295. 

I04§.  4.  Privileged  Repetitions.  —  Kersting 
v.  White,  107  Mo.  App.  265. 

6.  Conditional  Privilege  Defeated  by  Proof  of 
Malice  —  Alabama.  —  Grant  v.  State,  141  Ala. 
96. 

Delaware.  —  See  Star  Pub.  Co.  V.  Donahoe, 
(Del.  1904)  58  Atl.  Rep.  513. 

Georgia.  —  Central  of  Georgia  R.  Co.  V. 
Sheftall,  118  Ga.  865. 

Io'.va.  —  Nichols  v.  Eaton,  no  Iowa  509,  80 
Am.  St.  Rep.  319;  Morse  v.  Times-Republican 
Printing  Co.,  124  Iowa  707. 

Kentucky.  —  Evening  Post  Co.  v.  Richardson, 
113  Ky.  641  ;  Browning  v.  Com.,  116  Ky.  282. 

Louisiana.  — -  Buisson  v.  Huard,  106  La.  768. 

Maine.  —  Davis  v.  Starrett,  97  Me.  568. 

Missouri.  —  Finley  v.  Steele,  159  Mo.  299; 
Minter  v.  Bradstreet  Co.,  174  Mo.  486;  Israel 
v.  Israel,  109  Mo.  App.  366.  See  also  Kersting 
v.  White,  107  Mo.  App.  265. 

Montana.  —  See  Paxton  V.  Woodward,  31 
Mont.  195. 

Nebraska.  —  Mertens  v.  Bee  Pub.  Co.,  (Neb. 
^904)  99  N.  W.  Rep.  847. 

New  York.  — >  Hume  v.  Kusche,  (Supm.  Ct. 
Tr.  T.)  42  Misc.  (N.  Y.)  414. 

North  Carolina.  —  Hudnell  v.  Eureka  Lumber 
Co.,  133  N.  Car.  169. 

North  Dakota.  —  Lauder  v.  Jones,  13  N.  Dak. 
S2S- 

South  Dakota.  —  Myers  v.  LongstafF,  14  S. 
Dak.  98;  Boucher  v.  Clark  Pub.  Co.,  14  S.  Dak. 
72.  See  also  Ross  v.  Ward,  14  S.  Dak.  240,  86 
Am.  St.  Rep.  746. 

Texas.  —  Cranflll  v.  Hayden,  97  Tex.  544. 

Vermont.  —  See  Kidder  v.  Bacon,  74  Vt.  263. 

Virginia.  —  Farley  v.  Th-ilhimer,  103  Va.  504. 

Canada.  —  Green  v.  Miller,  33  Can.  Sup.  Ct. 
193,  reversing  35  Nova  Scotia  xiy. 

7.  Want  of  Probable  Cause  Held  Equivalent  to 
Malice.  — Browning  v.  Com.,  116  Ky.  282. 

1049.  1.  Want  of  Probable  Cause  Held  Not 
Tantamount  to  Malice.  —  Sadgrove  v.  Hole, 
(1901)  2  K.  B.  t,  70  L.  J.  K.  B.  455,  84  L.  T. 
N.  S.  647,  49  W.  R.  473. 

2.  Malice  Inferred  from  Extrinsic  Facts.  — 
Browning  v.  Com.,  116  Ky.  282. 

3.  Excessive  Language  as  Evidence  of  Malice.  — 
Browning  v.  Com.,  116  Ky.  282;  Tyree  v.  Har- 
rison. 100  Va.  540. 

It  Is  a  Question  for  the  Court  whether  the  lan- 


3.  Newspapers  Have  No  Peculiar  Privilege.  — 

Wofford  v.  Meeks,  129  Ala.  349,  87  Am.  St. 
Rep.  66:  Stuart  v.  Press  Pub.  Co..  83  N.  Y. 
App.  Div.  477,  citing  18  Am.  and  Etta.  Fncyc. 
of  Law  ( ?<\  cd.)  roji. 

4.  Meaning  of  Liberty  of  PresB.  Morse  v. 
Times-Republican  Printing  Co.,  124  Iowa  707. 
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1051.  VIII.  Who  May  Maintain  Action  —  1.  Generally.  —  See  note  5. 
I  059.    See  note  2. 

2.  Infants.  —  See  note  4. 

3.  Corporations.  —  See  note  5. 

5.  Defamation  of  Married  Woman  —  a.    Action   by  Husband 

Ai.ONE.  — See  note  8. 

10.i:i.    b.  Joint  Action  by  Husband  and  Wife. —  See  note  2. 

d.  Action  by  Wife  Against  Husband.  —  See  note  4. 
1055.    10.  Joint  or  Several  Actions  —  a.  In  General.  —  See  note  3. 

b.  In  the  Case  of  Partners  —  (1)  Joint  Action.  —  See  notes 

5-  7- 

1050.    IX.  Who  Liable  for  Libel  or  Slander— 1.  General  Rule  as  to 

Libel.  —  See  note  7. 

1057.  2.  Joint  or  Several  Liability  —  a.  In  the  Case  of  Libel  —  where 

Several  Have  Taken  Part  in  the  Publication  of  a  Libel.  —  See  note  2. 

1058.  3.  Liability  of  Corporations  —  a.  For  Libel  —  (i)  Civil  Liability. 

—  Sec  note  2. 

1059.  See  note  i. 

See  also  Mertens  v.  Bee  Pub.  Co.,  (Neb.  1904) 
99  N.  W.  Rep.  847. 

1051.  5.  At  Common  Law  Every  Person  Has 
the  Right  of  Protection  from  defamation,  oral  or 
written.    Lauder  v.  Jones,  13  N.  Dak.  525. 

1 052.  2.  Rights  of  Father  of  Slandered  Per- 
son.—  See  Hurst  v.  Qoodwin,  114  Ga.  587,  88 
Am.  St.  Rep.  43. 

4.  Infant  May  Maintain  Action.  —  Hurst  v. 
Goodwin,  114  Ga.  587,  88  Am.  St.  Rep.  43, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1052. 

6.  Corporation  May  Maintain  Action.  — ■  Brooks 
v.  Collier,  3  Indian  Ter.  468 ;  St.  Louis  Cloth- 
ing Co.  v.  Hail  Dry  Goods  Co.,  156  Mo.  393. 

Corporation  —  Slander  of  Officer  or  Stockholder. 

—  A  Corporation  Cannot  Sue  for  a  Slander  of 
One  0'  Its  Officers  or  Stockholders,  if  the  slander 
be  nol  in  direct  relation  to  its  trade  or  business. 
Br;>yton  7'.  Cleveland  Special  Police  Co.,  63 
Ohio  St.  83. 

An  Indirect  Injury  to  a  Corporation  does  not  au- 
thorize it  to  maintain  an  action  for  a  libel  of 
one  of  its  officers  individually.  Midland  Pub. 
Co.  7'.  Implement  Trade  Journal  Co.,  108  Mo. 
Anp.  223. 

8.  Husband  Has  Right  of  Action  for  Slander  of 

Wife.  —  Charest  v.  Tessier,  8  Quebec  Q.  B.  500. 

1053.  2.  Husband  and  Wife  Should  Join.  — 
See  Jones  v.  Brownlee,  161  Mo.  258;  Charest 
v.  Tessier,  8  Quebec  Q.  B.  500. 

Joint  Slander  of  Husband  and  Wife  —  Joint 
Action  Maintainable.  —  Hitzfelder  v.  Koppel- 
mann,  30  Tex.  Civ.  App.  162. 

4.  Common-law  Rule  —  Wife  Cannot  Sue  Hus- 
band for  Slander.  —  Stayton  v.  State,  46  Tex.  Crim. 
205,  citing  18  Am.  and  Eng.  Encvc.  of  Law 
f2d  ed. )  :o53,  as  to  the  rule  at  common  law, 
but  holding  that  under  the  Texas  statute  a  hus- 
band  may  be  prosecuted  for  orally  imputing  un- 
chastity  to  his  wife. 

Husband  Cannot  Sue  Wife  for  Slander.  — 
Yourtg  v.  Young,  Sc.  Ct.  of  Sess.  5  F.  330. 

105.>.  3.  Remedy  Must  Be  Sought  Severally, 
Not  Jointly.  —  Brooks  v.  Collier,  3  Indian  Ter. 
468. 

5.  Joint  Action  by  Partners,  —  Weltmer  v. 

Bishop,  171  Mo.  no. 
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7.  Injury  Must  Have  Resulted  to  Finn.  — 

Brooks  v.  Collier,  3  Indian  Ter.  468. 

1056.  7.  General  Rule  as  to  Liability  for 
Libel.  —  Mack  v.  Sharp,  (Mich.  1904)  joi  N. 
W.  Rep.  631,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1056. 

Participation  in  a  Libel  Must  Relate  to  the 
Libelous  Matter,  and  not  simply  to  the  article 
published  containing  it.  Klos  v.  Zahorik,  113 
Iowa  161. 

Ignorance  of  Contents  or  Probable  Effect  of 
Libel  Immaterial.  —  Holmes  v.  Clisby,  121  Ga. 
241,  104  Am.  St.  Rep.  103. 

1057.  2.  Joint  Action  for  Libel.  —  Cun- 
ningham v.  Underwood,  (C.  C.  A.)  116  Fed. 
Rep.  803. 

1058.  2.  Action  for  Libel  May  Be  Maintained 
Against  a  Corporation. —  Western  Union  Tel.  Co. 
v.  Cashman,  (C.  C.  A.)  132  Fed.  Rep.  805; 
St.  Louis  Clothing  Co.  v.  Hail  Dry-Goods  Co., 
156  Mo.  393;  Friedman  v.  Pulitzer  Pub.  Co., 
102  Mo.  App.  683;  Stuart  v.  New  York  Herald 
Co.,  73  N.  Y.  App.  Div.  459 ;  Clifford  v.  Press 
Pub.  Co.,  78  N.  Y.  App.  Div.  79;  St.  Louis 
Southwestern  R.  Co.  v.  McArthur,  31  Tex.  Civ. 
App.  205  ;  Sun  L.  Assur.  Co.  v.  Bailey,  101  Va. 
443.  See  also  Tribune  Assoc.  v.  Follwell,  (C. 
C.  A.)  107  Fed.  Rep.  646;  Lehmann  v.  Tribune 
Assoc.,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 
506;  Hudnell  v.  Eureka  Lumber  Co.,  133  N. 
Car.  169. 

1059.  1.  Punitive  Damages.  —  Gifford  v. 

Press  Pub.  Co.,  78  N.  Y.  App.  Div.  79;  St. 
Louis  Southwestern  R.  Co.  v.  McArthur,  31 
Tex.  Civ.  App.  205.  See  also  Western  Union 
Tel.  Co.  v.  Cashman,  (C.  C.  A.)  132  Fed.  Rep. 
805  ;  Sun  L.  Assur.  Co.  v.  Bailey,  101  Va.  443. 

When  Corporation  Amenable  to  Punitive  Barn- 
ages.  —  A  corporation  may  not  be  subjected  to 
punitive  damages  unless  it  authorized  its  em- 
ployees' publication  of  the  libel,  or  ratified  it 
after  publication.  Tribune  Assoc.  v.  Follwell. 
(C.  C.  A.)  107  Fed.  Rep.  646.  So  a  corporation 
is  not  liable  in  punitive  damages  where  there 
was  no  evil  motive  or  actual  malice,  and  the 
wrongful  act  was  not  conceived  by  the  corpora- 
tion or  its  aeents  in  the  spirit  of  mischief  or 
criminal  inc'i. Terence  to  civil  obligations.  West- 
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1059.    b.  For  Slander.  —  See  note  4. 
1061.    8.  Defamation  by  Married  Woman.  — See  notes  I,  2. 
1063.    10.  Defamation  by  Agent  or  Servant  —  b.  Liability  of  Principal 
OR  Master.  —  See  notes  2,  4. 

1063.  11.  Defamation  in  Public  Print  —  a.  Liability  of  Proprietor 
of  Publication  —  (1)  Civil  Liability  —  (a)  in  General.  —  See  notes  2,  3. 

1064.  See  note  1. 

(c)  Extent  of  Liability.  — See  notes  7,  8. 

1065.  b.  Liability  of  Manager  or  Editor.  —  See  note  4. 

1066.  d.  Liability  of  Author.  —  See  note  1. 

e.  Liability  of  Person    Procuring   Publication.  —  See 

note  5. 

12.  Liability  Question  for  Jury.  —  See  note  7. 

1067.  X.  Defenses  — 1.  Truth  or  Justification  —  a.  In  What  Actions 

Allowable  —  (1)  Civil  Actions.  —  See  note  7. 


ern  Union  Tel.  Co.  v.  Cashman,  (C.  C.  A.)  132 
Fed.  Rep.  805. 

1059.  4.  When  Corporation  May  Be  Held 
Liable  for  Slander. —  See  Rodger  v.  Noxon  Co., 
19  Ont.  Pr.  327. 

When  Corporation  Liable  for  Words  Spoken  by 
Agent.  —  The  corporation  is  not  liable  unless 
the  agent  was  acting  within  the  scope  of  his 
employment,  and  was  in  the  actual  performance 
of  his  duties.  International  Text-Book  Co.  v. 
Heartt,  (C.  C.  A.)  136  Fed.  Rep.  129. 

1001 .  1.  Husband  Liable  for  Libel  or  Slander 
by  Wife.  —  Mackenzie  v.  Cunningham,  8  British 
Columbia  206 ;  Dubuc  v.  Trottier,  19  Quebec 
Super.  Ct.  202.  Compare  Camire  v.  Bergeron, 
3  Quebec  Pr.  281. 

In  Louisiana  a  husband  is  not  liable  for  the 
defamatory  utterances  of  his  wife  unless  he  is 
shown  to  have  been  cognizant  of  such  utter- 
ances.   McClure  v.  McMartin,  104  La.  496. 

2.  Joint  Action  Against  Husband  and  Wife.  — 
See  Mackenzie  v.  Cunningham,  8  British  Colum- 
bia 206. 

1062.  2.  Libel  Published  under  Express  In- 
structions. —  Rodger  v.  Noxon  Co.,  19  Ont.  Pr. 
327- 

4.  Libel  Published  in  Usual  Course  of  Em- 
ployment.—  Citizens'  L.  Assur.  Co.  v.  Brown, 
(1904)  A.  C.  423,  73  L.  J.  P.  C.  102,  90  L. 
T.  N.  S.  739,  53  W.  R.  176,  20  Times  L.  Rep. 
497- 

1063.  2.  Proprietor  Liable.  -  Dorr  v.  U.  S., 
195  U.  S.  J38;  Prussing  v.  Jackson,  85  III.  App. 
324;  Danville  Press  Co.  v.  Harrison,  99  111. 
App.  244 ;  Weston  v.  Weston,  83  N.  Y.  App. 
Div.  520. 

Joint  and  Several  Liability.  —  In  Quebec  the 
president  and  manager  of  a  newspaper  publish- 
ing company,  who  has  signed  the  declaration 
required  by  Rev.  Stat.  Quebec,  art.  2924  ct  seq., 
is  jointly  and  severally  liable  with  the  company 
for  a  libel  published  in  the  newspaper.  Migne- 
ron  v.  Compagnie  de  Publication  de  La  Patrie, 
5  Quebec  Pr.  329. 

3.  Publication  Without  Knowledge  or  Consent 
of  Proprietor.  —  Dunn  v.  Hearst,  139  Cal.  239; 
Williams  v.  Fuller,  (Neb.  1903)  94  N.  W.  Rep. 
118:  Krug  v.  Pitass,  162  N.  Y.  154,  76  Am.  St. 
Rep.  317;  Crane  v.  Bennett,  177  N.  Y.  106.  See 
also  Danville  Press  Co.  v.  Harrison,  99  111.  App. 
244. 

1064.  1.  Publication  by  Employees  or  Agents 
3  Supp.  E.  of  L,— 67  1057 


in  Regular  Course  of  Employment.  —  See  Crane 

v.  Bennett,  177  N.  Y.  106. 
Competency  of  Employee  Immaterial.  —  Dunn 

t'.  Hearst,  139  Cal.  239. 

7.  Liability  Restricted  to  Compensatory  Dam- 
ages. —  Krug  v.  Pitass,  162  N.  Y.  154,  76  Am. 
St.  Rep.  317. 

8.  Proprietor  Not  Responsible  for  Actual  Malice 
of  Reporter.  —  Krug  v.  Pitass,  162  N.  Y.  154, 
76  Am.  St.  Rep.  317. 

1065.  4.  Liability  of  Manager  or  Editor.  — 
Dorr  v.  U.  S.,  195  U.  S.  138;  Danville  Press 
Co.  v.  Harrison,  99  111.  App.  244. 

1066.  1.  Liability  of  Author.  —  Dorr  v.  U. 
S.,  195  U.  S.  138. 

5.  Person  Furnishing  Information. —  Weston 
v.  Weston,  83  N.  Y.  App.  Div.  520,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1066. 

7.  A  Question  for  the  Jury.  —  Weston  v.  Wes- 
ton, 83  N.  Y.  App.  Div.  520.  See  also  Tobin 
v.  Gannon,  34  Nova  Scotia  9,  37  Can.  L.  J.  205. 

1067.  7.  Truth  as  Defense  in  Civil  Actions  — 
United  States.  —  Cunningham  v.  Underwood, 
(C.  C.  A.)  n6  Fed.  Rep.  803. 

Delaware.  —  Star  Pub.  Co.  v.  Donahoe,  (Del. 
1904)  58  Atl.  Rep.  s  13. 

Iozva.  —  -Wallace  v.  Homestead  Co..  117  Iowa 
348 ;  Morse  v.  Times-Republican  Printing  Co., 
124  Iowa  707. 

Kentucky.  —  Browning  v.  Com.,  116  Ky.  282. 
Maryland.  —  Coffin  v.  Brown,  94  Md.  190,  89 
Am.  St.  Rep.  422. 

Michigan.  —  Lachman  v.  Fuller,  125  Mich. 
473- 

Missouri.  —  Minter  v.  Bradstreet  Co.,  174  Mo. 
486. 

Nebraska.  —  Larson  v.  Cox,  (Neb.  1903)  93 
N.  W.  Rep.  loit.  See  also  Whiting  v.  Car- 
penter, (Neb.  1903)  93  N.  W.  Rep.  926. 

North  Dakota.  —  Lauder  v.  Jones,  13  N.  Dak. 
525- 

South  Dakota.  —  Boucher  v.  Clark  Pub.  Co., 
14  S.  Dak.  72;  Ross  v.  Ward,  14  S.  Dak.  240, 
86  Am.  St.  Rep.  746. 

Texas.  —  Walker  v.  San  Antonio  Light  Pub. 
Co.,  30  Tex.  Civ.  App.  165. 

Washington.  —  l  eghorn  v.  Review  Pub.  Co., 

31  Wash.  631,  citing  18  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1067. 

Canada.  — ■  Macdonald  v.  Mail  Printing  Co., 

32  Ont.  163. 
Truth  the  Only  Defense  After  Publication,  — 
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notes  4,  5. 

1070. 


Necessity  of  Good  Faith.  —  See  note  2. 

Qualification  of  Rule  by  Constitutional  or  Statutory  Provisions. 


See  notes 


Burden  of  Proof.  —  See  note  7. 

(2)  Criminal  Prosecutions.  —  See  notes  9,  10. 

b.  What  Amounts  to  Justification  —  (i)  In  General.  —  See 

(2)  Justification  of  Precise  Charge.  —  See  note  6. 

(3)  Justification  Must  Be  as  Broad  as  the  Charge. 


See  notes 
1,  2. 

(4)  Where  Crime  Is  Charged — (a)  Proof  of  All  Elements  of  Offense 
Necessary.  —  See  note  3. 

1  07  1 .     (J>)  Quantum  of  Proof  Required  —  In  Civil  Actions.  —  See  notes  1,5. 

107£.  c.  Evidence  Admissible  —  (i)  By  Defendant  —  (b)  General  Repu- 
tation. —  See  notes  2,  3. 

(c)  Specific  Acts  in  Proof  of  General  Charge.  —  See  note  4. 
1073.    (2)  By  Plaintiff  in  Rebuttal  —  (b)  Good  Character.  —  See  notes  I,  3. 

2.  Repetition  of  Rumors  or  Statements  Made  by  Others.  —  See  note  5. 


In  Mitchell  v.  Spradley,  23  Tex.  Civ.  App.  43, 
i;  was  held  that  after  the  plaintiff  has  proved 
the  publication  of  a  libel,  the  only  defense 
available  is  proof  of  the  truth  of  the  charge. 

Insanity  Constitutes  a  Complete  Defense  in  all 
civil  actions  for  libel  or  slander.  Irvine  v. 
Gibson,  (Ky.  1904)  77  S.  W.  Rep.  1106. 

106*.  2.  Defense  Not  Destroyed  by  Malice  in 
Publication.  —  Conner  v.  Standard  Pub.  Co., 
183  Mass.  474;  Minter  v.  Bradstreet  Co.,  174 
Mo.  486. 

4.  Good  Faith  Required  under  Constitutional 
and  Statutory  Provisions.  — ■  Wineberg  v.  Wener, 

4  Quebec  Pr.  463. 
Under  Statutory  Provisions  in  Maine  the  truth 

constitutes  a  complete  defense,  "  unless  the 
publication  is  found  to  have  originated  in  cor- 
rupt or  malicious  motives."  Pease  v.  Bamford, 
96  Me.  23  ;  Pierce  v.  Rodliff,  95  Me.  346. 

5.  Conner  v.  Standard  Pub.  Co.,  183  Mass. 
474- 

6.  See  Rutherford  v.  Paddock,  180  Mass.  289, 
91  Am.  St.  Rep.  282. 

7.  Burden  of  Proof  on  Defendant.  —  Schomherg 
v.  Walker,  132  Cal.  224;  Knipe  v.  Brooklyn 
Daily  Eagle,  101  N.  Y.  App.  Div.  43 ;  Osborn 
v.  Leach,  135  N.  Car.  633:  Macdonald  v.  Mail 
Printing  Co.,  2  Ont.  L.  Rep.  278.  See  also 
Evening  Post  Co.  v.  Richardson,  113  Ky.  641; 
Pierce  v.  Rodliff,  95  Me.  346. 

9.  Statutes.  —  Larson  v.  Cox,  (Neb.  1903)  93 
N.  W.  Rep.  1011  ;  Ballew  v.  State,  (Tex.  Crim. 
1905)  85  S.  W.  Rep.  1064. 

10.  Dorr  v.  U.  S.,  195  U.  S.  138;  People  v. 
Sherlock,  166  N.  Y.  180;  State  v.  Brock,  61  S. 
Car.  141. 

1069.  4.  Matter  in  Justification  Must  Be 
Substantial   Answer   to   Charge.  —  Wallace  v. 

Homestead  Co.,  117  Iowa  348.    See  also  Conner 
v.  Standard  Pub.  Co..  183  Mass.  474. 

5.  Substantial  Justification  Sufficient.  —  Wal- 
lace v.  Homestead  Co.,  117  Iowa  348;  Conner 
v.  Standard  Pub.  Co..  183  Mass.  474. 

6.  Precise  Charge  Must  Be  Justified.  —  Wal- 
lace v.  Homestead  Co.,  117  Iowa  348;  Coffin  v. 
Brown,  94  Md.  190,  84  Am.  St.  Rep.  422,  quot- 
ing 18  Am.  and  Eng.  Encyc.  of  Law  (2d  cd.) 
J069,  and  supporting  the  whole  text  paragraph. 
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Proof  of  Embezzlement  Sufficient  Where  Charge 
Was  Stealing.  —  McLeod  v.  Crosby,  128  Mich. 
64 1 . 

1070.  1.  Justification  Must  Be  as  Broad 
as  Charge. —  Cunningham  v.  Underwood,  (C.  C. 
A.)  116  Fed.  Rep.  803;  Wallace  v.  Homestead 
Co.,  117  Iowa  348;  Rutherford  v.  Paddock,  180 
Mass.  289,  91  Am.  St.  Rep.  282;  McLeod  v. 
Crosby,  128  Mich.  641,  citing  18  Am.  and  Eng. 
Encyc.  ov  Law  (2d  ed.)  1070;  Baldwin  v. 
Genung,  70  N.  Y.  App.  Div.  271  ;  Xavier 
v.  Oliver,  80  N.  Y.  App.  Div.  292 ;  Carpenter  v. 
New  York  Evening  Journal  Pub.  Co.,  96  N.  Y. 
App.  Div.  376  ;  Lauder  v.  Jones,  13  N.  Dak.  525. 
See  also  Paxton  v.  Woodward,  31  Mont.  195. 

2.  When  Justification  as  to  Part  Allowable.  — 
Cunningham  v.  Underwood,  (C.  C.  A.)  116  Fed. 
Rep.  803  ;  Baldwin  v.  Genung,  70  N.  Y.  App. 
Div.  271. 

3.  Proof  of  All  Elements  of  Offense  Essential.  — 

See  Whiting  v.  Carpenter,  (Neb.  1903)  93  N. 
W.  Rep.  926;  Hereford  v.  Combs,  126  Ala.  369. 

1071.  1.  Quantum  of  Proof  Required  in  Gen- 
eral. —  See  Hereford  v.  Combs,  126  Ala.  369. 

Question  for  Jury.  —  The  truth  of  the  matters 
alleged  in  the  justification  is  always  a  question 
for  the  jury.  Inland  Printer  Co.  v.  Economical 
Half  Tone  Supply  Co.,  99  111.  App.  8. 

5.  Preponderance  of  Evidence  Sufficient  in  Civil 
Action. —  Hereford  v.  Combs,  126  Ala.  369. 

1072.  2.  General  Reputation  Generally  In- 
admissible to  Show  Justification.  —  Compare 
Steen  v.  Friend,  11  Ohio  Cir.  Dec.  235,  20  Ohio 
Cir.  Ct.  459,  wherein  evidence  of  character 
seems  to  have  been  admitted  without  question. 

3.  General  Reputation  Admissible  to  Justify 
Charge  of  General  Bad  Character.  —  Cote  v. 
Derrosiers.  6  Quebec  Pr.  65.  See  generally  the 
title  Character  (in  Evidevce). 

4.  Evidence  of  Previous  Acts  Similar  to  Those 
Alleged  in  Libel  Held  Admissible.  —  Hewson  v. 
Cleeve    (1-104)  2  Fr.  R.  mfi. 

107.1.  1.  Plaintiff  May  Show  Good  Character 
Where  Justification  Pleaded.  —  Hereford  v. 
Combs,  126  Ala.  369. 

3.  Faxon  v.  Jones,  776  Mass.  206. 

5.  Repetition  of  Rumors,  etc.,  Not  Justified.  — 
Palmer  v.  Mahin.  (C,  C.  A-)  120  Fed,  Rep,  737; 
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1074. 
1075. 

1076. 

Evidence.  — 

1077. 

notes  2,  3,  . 

1078. 

notes  4,  5,  1 


See  notes  1,  2. 

3.  Good  Faith  or  Want  of  Malice.  —  See  note  3. 

See  note  1. 

5.  Words  Published  in  Heat  of  Passion.  —  See  note  8. 

6.  Retraction  or  Apology.  —  See  note  9. 

7.  Independent  Libel  or  Slander  by  Plaintiff.  —  See  notes  12,  13. 
XI.  Evidence  —  2.  Power  of  Court  to  Rule  on  Admissibility  of 

See  note  9. 

3.  Proof  of  Libel.  —  See  notes  10,  11. 
See  note  1. 

4.  Actionable  Quality  of  Words  — a.  Burden  of  Proof.  —  See 


b.  Entire  Conversation  or  Publication.  —  See  note  5. 
d.  Opinion  of  Witnesses  as  to  Meaning  of  Words.  - 


See 


Spolek  Denni  HIasatel  v.  Hoffman,  204  III.  537, 
quoting  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1073  :  Morse  v.  Times-Republican  Printing- 
Co.,  124  Iowa  707;  McClure  v.  McMartin,  104 
La.  496;  Covington  v.  Roberson,  111  La.  338; 
Kersting  v.  White,  107  Mo.  App.  285;  Stuart 
v.  News  Pub.  Co.,  67  N.  J.  L.  317;  Macdonald 
v.  Mail  Printing  Co.,  32  Ont.  163.  But  see 
Baldwin  v.  Boulware,  70  Mo.  App.  5. 

1074.  1.  Where  Defendant  Purports  to  Be 
Making  a  Repetition. —  Palmer  v.  Mahin,  (C.  C. 
A.)  120  Fed.  Rep.  737;  Spolek  Denni  HIasatel 
v.  Hoffman,  204  111.  537,  quoting  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1073  [1074]; 
Kersting  v.  White,  107  Mo.  App.  285. 

2.  Where  Defendant  Names  His  Informant. — 
Palmer  v.  Mahin,  (C.  C.  A.)  120  Fed.  Rep.  737; 
Spolek  Denni  HIasatel  v.  Hoffman,  204  111.  537, 
quoting  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1073  [1074];  Kersting  v.  White,  107  Mo. 
App.  265  ;  Macdonald  v.  Mail  Printing  Co.,  32 
Ont.  163. 

3.  Good  Faith  No  Defense.  —  Covington  v. 
Roberson,  in  La.  338,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1074;  Coffin  v. 
Brown,  94  Md.  190,  89  Am.  St.  Rep.  422,  citing 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1074; 
Dunlevy  v.  Wolferman,  106  Mo.  App.  50;  Moore 
v.  Beek,  71  N.  J.  L.  7  ;  Mitchell  v.  Spradley,  23 
Tex.  Civ.  App.  43  ;  Auburn  v.  Berthiaume,  23 
Quebec  Super.  Ct.  476;  Desjardins  v.  Berthi- 
aume, 16  Quebec  Super.  Ct.  506. 

After  Having  Given  Evidence  of  the  Truth, 
in  a  prosecution  for  criminal  libel,  it  is  proper 
to  permit  the  defendant  to  testify  to  his  belief 
in  the  truth  as  bearing  on  the  question  of  his 
motives.    People  V.  Sherlock,  166  N.  Y.  180. 

1075.  1.  Probable  Cause  No  Excuse.  — 
Covington  v.  Roberson,  in  La.  338,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1074 
[1075]- 

8.  Words   Published   in   Heat  of  Passion.  — 

Israel  v.  Israel,  109  Mo.  App.  366. 

9.  Retraction  or  Apology  No  Defense.  —  Auburn 

v.  Berthiaume,  23  Quebec  Super.  Ct.  476.  Com- 
pare Cray  v.  Minnesota  Tribune  Co.,  81  Minn. 
333.  where  a  retraction  was  interposed  as  a 
defense,  and  the  court  ruled  it  to  be  of  no 
avail  because  it  failed  to  meet  the  statutory  re- 
quirements. 

12.  Libel  or  Slander  Not  Justified  by  Another 
label  or  Slander.   -  Patton  v.  Cruce,  72  Ark. 
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421,  105  Am.  St.  Rep.  46;  Borley  v.  Allison,  181 
Mas*.  246  ;  Weston  v.  Grand  Rapids  Pub.  Co., 
128  Mich.  375  ;  Xavier  v.  Oliver,  80  N.  Y.  App. 
Div.  292;  Burnham  v.  Franklin,  (Supm.  Ct. 
Spec.  T.)  44  Misc.  (N.  Y.)  299,  affirmed  103 
N.  Y.  App.  Div.  595;  Wrege  v.  Jones,  13  N. 
Dak.  267.  See  also  Downey  v.  Armstrong,  1 
Ont.  L.  Rep.  237,  following  Stirton  -'.  Glimmer, 
31  Ont.  227,  and  Downey  v.  Stirton,  1  Ont.  L. 
Rep.  186. 

13.  Statements  in  Self-Defense.  —  Patton  v. 
Cruce,  72  Aik.  421,  105  Am.  St.  Rep.  46;  Borley 
v.  Allison,  181  Mass.  246;  Smurthwaite  v.  News 
Pub.  Co.,  124  Mich.  377.  See  also  Vallee  v. 
Canada  L.  Assur.  Co.,  3  Quebec  Pr.  272. 

1076.  9.  Court  May  Rule  upon  Admissibility 
of  Evidence.  — Peoples.  Sherlock,  166  N.  Y.  180. 

10.  The  Libelous  Publication  the  Best  Evidence. 
—  Prussing  v.  Jackson,  208  III.  96,  quoting  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1076. 

11.  The  Original  Libel  Should  Be  Produced.  — 
Prussing  v.  Jackson,  208  111.  96,  Quoting  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1076. 

1077.  1.  When  Secondary  Evidence  Is  Ad- 
missible. —  Prussing  v.  Jackson,  208  111.  96, 
quoting  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1076  [1077L 

2.  When  Plaintiff  Must  Show  Actionable  Quality 
of  Words.  —  Hanchett  v.  Chiatovich,  (C.  C.  A.) 
1 0 1  Fed.  Rep.  742.  See  also  Patterson  v. 
Frazer,  (Tex.  Civ.  App.  1904)  79  S.  W.  Rep. 
1077. 

3.  Words  Actionable  Per  Se.  Macdonald  z>. 
Mail  Printing  Co.,  2  Ont.  L.  Rep.  278,  reversing 
in  part  32  Ont.  163. 

The  Burden  of  Proving  the  Falsity  of  Libelous 
Charges  does  not  rest  upon  the  plaintiff  unless 
a  plea  of  justification  has  been  interposed. 
Palmer  v.  Mnhin,  (C.  C.  A.)  120  Fed.  Rep.  737. 

4.  When  Defendant  Must  Show  that  Words  Are 
Not  Actionable.  —  Macdonald  v.  Mail  Printing 
Co.,  2  Ont.  L.  Rep.  278.  reversing  in  part  32 
Ont.  163. 

5.  Entire  Conversation  or  Publication  Admis- 
sible. —  Midland  Pub.  Co.  v.  Implement  Trade 
Journal  Co.,  108  Mo.  App.  223;  Smith  v.  Moore, 
74  Vt.  81. 

1078.  4.  The  Test  of   the  Admissibility 

of  the  testimony  of  witnesses  as  to  their  under- 
standing of  the  words  complained  of  has  been 
held  to  be  whether  such  words  were  of  plain 
and  obvious  meaning  or  were  ambiguous  or 
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I07i>.    7.  Words  Must  Be  Proved  Substantially  as  Alleged.  —  See  notes  I, 

2,  3.  4.  5- 

1080.  9.  Hearsay  Evidence.  —  See  note  8. 

1081.  10.  Reasonable  Doubt  in  Criminal  Prosecutions.  —  See  note  I. 
XII.  Damages —  1.  Introductory.  —  See  note  3. 

2.  Classification.  —  See  note  5. 

3.  General  Damages  —  a.  Meaning  OF  Term.  —  See  note  6. 
10S2.    See  notes  1,  2. 

b.  General  Damages  Need  Not  Be  Specifically  Pleaded 

or  Proved.  —  See  note  3. 


equivocal.  Green  v.  Miller,  33  Can.  Sup.  Ct. 
193,  reversing  35  Nova  Scotia  117. 

1078.  5.  Witnesses  May  Testify  as  to  Their 
Understanding  of  Meaning. —  Stirton  v.  Glim- 
mer, 31  Ont.  227. 

6.  Witness  Cannot  Testify  as  to  His  Under- 
standing of  Words.  —  Willis  v.  Western  Union 
I  1  0.,  69  S.  Car.  537,  citing  18  Am.  and  Otoe 
Encyc.  of  Law  (2d  ed.)  1078. 

1079.  1.  Words  Must  Be  Proved  Substan- 
tially as  Alleged. — -Emerson  v.  Miller,  115  Iowa 
315,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1078  [1079];  Butts  v.  Long,  94  Mo. 
App.  687;  State  v.  Fenn,  112  Mo.  App.  531; 
McArthur  v.  State,  41  Tex.  Crim.  635  ;  West 
v.  State.  44  Tex.  Crim.  417;  Smith  v.  Moore, 
74  Yt.  81  ;  Kidder  v.  Bacon,  74  Vt.  263. 

2.  Not  Necessary  that  Words  Should  Be  Identical. 

—  Emerson  v.  Miller,  115  Iowa  315,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1078 
[1079]  ;  Smith  v.  Moore,  74  Vt.  81  ;  Kidder  v. 
Bacon,  74  Vt.  263. 

3.  Proof  of  Words  Not  Set  Out  in  Pleadings.  — 
Butts  v.  Long,  94  Mo.  App.  687  ;  McArthur  v. 
State,  41  Tex.  Crim.  635. 

4.  Failure  to  Prove  Words  Set  Out  in  Pleadings. 

—  lies  v.  Swank,  202  111.  453;  Butts  v.  Long, 
94  Mo.  App.  687  ;  Smith  v.  Moore,  74  Vt. 
81. 

6.  Words  Substantially  Different  but  of  Similar 
Import.  —  Butts  v.  Long,  94  Mo.  App.  687 ; 
State  v.  Fenn,  112  Mo.  App.  531;  West  v. 
State,  44  Tex.  Crim.  417;  Smith  v.  Moore,  74 
Vt.  81  ;  Kidder  v.  Bacon,  74  Vt.  263. 

1080.  8.  Hearsay  Evidence  Not  Admissible. 

—  Hearne  v.  De  Young,  132  Cal.  357. 

1081.  1.  Defendant  Entitled  to  Benefit  of 
Reasonable  Doubt.  —  Rainwater  v.  State,  46  Tex. 
Crim.  496. 

3.  No  Damages  Are  Recoverable  unless  the 
words  alleged  in  the  complaint  are  actionable 
per  se  or  facts  are  stated  showing  special  dam- 
age. Zinserling  v.  Journal  Co.,  (Supm.  Ct. 
Spec.  T.)  26  Misc.  (N.  Y.)  591.  See  generally 
supra,  this  title,  865.  6  ct  seq. 

6.  Classification.  —  See  McLoughlin  v.  Ameri- 
can Circular  Loom  Co.,  (C.  C.  A.)  125  Fed.  Rep. 
203;  Graybill  v.  De  Young,  140  Cal.  323;  Han- 
son v.  Krchbiel,  68  Kan.  670,  104  Am.  St.  Rep. 
422;  Paxton  v.  Woodward,  31  Mont.  195;  Os- 
born  v.  Leach,  135  N.  Car.  633,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  to8t  ;  Green 
v.  Western  Union  Tel.  Co.,  136  N.  Car.  498, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  to8t. 

6.  Damage  Presumed  Where  Words  Libelous  or 
Slanderous  Per  Se  —  United  States.  —  Palmer  v. 
Mahin,  (C.  C.  A.)  120  Fed.  Rep.  737;  Western 


Union  Tel.  Co.  v.  Cashman,  (C.  C.  A.)  132  Fed. 
Rep.  805. 

Kansas.  —  Hanson  v.  Krehbiel,  68  Kan.  670, 
IP4  Am.  St.  Rep.  422. 
Louisiana.  —  McClure  v.  McMartin,  104  La. 

496. 

Michigan.  —  See  Line  v.  Spies,  (Mich.  1905) 
102  N.  W.  Rep.  993. 

Missouri.  —  Midland  Pub.  Co.  v.  Implement 
Trade  Journal  Co.,  108  Mo.  App.  223;  Israel  v. 
Israel,  109  Mo.  App.  366. 

Montana.  —  Paxton  v.  Woodward,  31  Mont. 
195,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1081. 

Nebraska.  —  Williams  v.  Fuller,  (Neb.  1903) 
94  N.  W.  Rep.  118. 

New  Jersey.  —  Stuart  v.  News  Pub.  Co.,  67 
N.  J.  L.  317. 

Neiv  York.  —  Le  Massena  v.  Storm,  62  N.  Y. 
App.  Div.  150;  Loftus  v.  Bennett,  68  N.  Y. 
App.  Div.  128;  Hume  v.  Kusche,  (Supm.  Ct.  Tr. 
T.)  42  Misc.  (N.  Y.)  414.  See  also  Beecher 
v.  Press  Pub.  Co.,  60  N.  Y.  App.  Div.  536: 
Woodruff  v.  Woodruff,  (Supm.  Ct.  Spec.  T.) 
36  Misc.  (N.  Y.)  15. 

North  Carolina.  —  See  Upchurch  v.  Robert- 
son, 127  N.  Car.  127. 

North  Dakota.  —  Wrege  v.  Tones,  13  N.  Dak. 
267. 

Wisconsin.  —  Hacker  v.    Heinev,    111  Wis. 

318. 

1082.  1.  General  Damages  Are  the  Necessary 
Result  of  the  Libel  or  Slander.  —  Hanson  v.  Kreh- 
biel, 68  Kan.  670,  104  Am.  St.  Rep.  422;  Paxton 
v.  Woodward,  31  Mont.  195;  Le  Massena  r. 
Storm,  62  N.  Y.  App.  Div.  150;  Hacker  v. 
Heiney,  n't  Wis.  318,  citing  18  Am.  and  Eng. 
Encyc.  of  L'.w  (2d  ed.)  1081  Tto82].  S<=e  also 
Graybill  v.  De  Young,  140  Cal.  323;  Woodruff 
v.  Woodruff.  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N. 
Y.)  15;  Osborn  v.  Leach.  135  N.  Car.  633, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.")  1081  et  seq.;  Ludlow  v.  Batson,  5  Ont. 
L.  Rep.  309. 

2.  Meaning  of  General  Damages.  —  Hanson  v. 
Krehbiel,  68  Kan.  670,  104  Am.  St.  Rep.  422: 
Paxton  v.  Woodward.  31  Mont.  105  ;  Le  Mas- 
sena v.  Storm,  62  N.  Y.  App.  Div.  150:  Hacker 
v.  Heiney,  in  Wis.  318,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  m8i  [1082].  See  also 
Woodruff  v.  Woodruff,  (Supm.  Ct.  Spec.  T.) 
?(•>  Misc.  (N.  Y.)  15:  Osborn  v.  Leach,  135  N. 
Car.  633,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1081  et  seq. 

3.  General  Damages  Need  Not  Be  Specifically 
Pleaded  or  Proved.  —  Hearne  v.  De  Young,  132 
Cal.  357  ;  Graybill  v.  De  Young,  140  Cal.  323  ; 
Hanson  v.  Krehbiel,  68  Kan.  670,  104  Am,  St. 
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1083.   c  Injury  Need  Not  Be  of  Pecuniary  Nature.  —  See  note  4. 
1083.   d.  Elements  of  General  Damages  —  (1)  Injury  to  Feelings 
and  Mental  Suffering.  —  See  notes  1,  2. 

(2)  Injury  to  Character  or  Reputation  —  (a)  An  Element  of  Damages. — 

See  note  3. 

1084L     (b)  Constitutionality  of  Statutes  Prohibiting  Reoovery  for  Injury  to  Reputation. 

—  See  note  1. 

lOSo.    (4)  Injury  to  Business.— See  note  1. 

Rep.  422.  See  also  Woodruff  v.  Woodruff, 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  15. 

il»«2.  4.  Injury  Need  Not  Be  of  Pecuniary 
Nature.—  Hanson  v.  Krehbiel,  68  Kan.  670,  104 
.-\m.  St.  Rep,  422  ;  Gambrill  v.  Schooley,  93  Md. 
48,  86  Am.  St.  Rep.  414;  Osborn  v.  Leach,  135 
N.  Car.  633,  citing  18  Am.  and  Eng.  Encvc,  of 
Law  (2d  ed.)  1082;  Green  v.  Western  Union 
Tel.  Co.,  136  N.  Car.  498,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1082. 

10S3.    1.  Injury  to  Feelings — United  States. 

—  Butler  v.  Barrett,  130  Fed.  Rep.  944,  citing 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1083  ;  McLoughlin  v.  American  Circular  Loom 
Co.,  (C.  C.  A.)  1 25  Fed.  Rep.  203.  See  also 
Palmer  v.  Mahin,  (C.  C.  A.)  120  Fed.  Rep.  737. 

California.  —  Hearne  v.  De  Young,  132  Cal. 
357;  Graybill  v.  De  Young,  140  Cal.  323. 

Kansas.  —  Hanson  v.  Krehbiel,  68  Kan.  670, 
104  Am.  St.  Rep.  422.  See  also  Werner  v. 
Vogeli,  10  Kan.  App.  536. 

Kentucky. —  Nicholson  v.  Merritt,  (Ky.  1902) 
67  S.  W.  Rep.  5. 

Louisiana.  ■ — ■  Simpson  v.  Robinson,  104  La. 
180. 

Maine.  —  Davis  v.  Starrett,  97  Me.  568. 
Massachusetts.  —  Faxon  v.  Jones,  176  Mass. 
206. 

Michigan.  — •  Smedley  v.  Soule,  125  Mich.  192. 

Minnesota.  —  Gray  v.  Times  Newspaper  Co., 
78  Minn.  323. 

Missouri.  —  Krup  v.  Corley,  95  Mo.  App.  640  ; 
Carpenter  v.  Hamilton,  185  Mo.  603. 

New  Jersey.  —  Knowlden  v.  Guardian  Print- 
ing, etc.,  Co.,  69  N.  J.  L.  670. 

North  Carolina,  —  Osborn  v.  Leach,  135  N. 
Car.  633,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1082  et  seq.;  Green  v.  Western 
Union  Tel.  Co.,  136  N.  Car.  498,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1082  et  seq. 

South  Carolina.  —  Willis  v.  Western  Union 
Tel.  Co.,  6g  S.  Car.  537,  quoting  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  eel.)  1083. 

South  Dakota.  —  Bedtkcy  v.  Bcdtkey,  15  S. 
Dak.  310. 

Wisconsin.  —  Hacker  v.  Heiney,  m  Wis. 
318,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1081  [1083]. 

2.  Mental  Suffering —  California.  —  Hearne  v. 
De  Young,  132  Cal.  357;  Graybill  v.  De  Young, 
j  40  Cal.  323. 

Kansas.  —  Hanson  v.  Krehbiel,  68  Kan.  670, 
104  Am.  St.  Rep.  422.  See  also  Werner  v. 
Vopeli,  10  Kan.  App.  536. 

Kentucky.  —  Nichomon  v.  Merritt,  (Ky.  1902) 
67  S.  W.  Ren.  5. 

Maine.  —  Davis  v.  Starrett,  07  Me.  568. 

Massachusetts.  —  Faxon  v.  Tones,  176  Mass. 
206. 

Missouri.  —  Israel  v.  Israel,   109  Mo  App. 
366. 


North  Carolina.  —  Osborn  v.  Leach,  135  N. 
Car.  633,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1082  et  seq.;  Green  v.  Western 
Union  Tel.  Co.,  136  N.  Car.  498,  citing  18  Am. 
and  Eng.  Encyc  of  Law  (2d  ed.)  1082  et  seq. 

South  Carolina.  —  Willis  v.  Western  Union 
Tel.  Co.,  69  S.  Car.  537,  quoting  18  Am.  and 
Eng.  F\tyc.  of  L»w  (2d  ed.)  1083. 

Vermont.  —  Kidder  v.  Bacon,  74  Vt.  263. 

Washington.  —  Davis  v.  Tacoma  R.,  etc.,  Co., 
35  Wash.  203. 

Wisconsin. —  Hacker  v.  Heiney,  m  Wis.  318, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2ded.) 
1081  [1083]. 

3,  Injury  to  Character  or  Reputation —  United 
States.  —  See  Palmer  v.  Mahin,  (C.  C.  A.)  120 
Fed.  Rep.  737. 

California.  —  Hearne  v.  De  Young,  132  Cal. 
357!  Turner  v.  Hearst,  137  Cal.  232;  Graybill 
v.  De  Young,  140  Cal.  323. 

Kansas.  —  Hanson  v.  Krehbiel,  68  Kan.  670, 
104  Am.  St.  Rep.  422.  See  also  Werner  v. 
Vogeli,  10  Kan.  App.  536. 

Louisiana.  —  Simpson  v.  Robinson,  104  La. 
180. 

Maine.  —  Davis  v.  Starrett,  97  Me.  568. 

Massachusetts.  —  Faxon  v.  Jones,  176  Mass. 
206;  Parker  v.  Republican  Co.,  181  Mass.  392. 

Michigan.  —  Smedley  v.  Soule,  125  Mich. 
192:  Savlan  v.  Ayer.  129  Mich.  545. 

Minnesota.  —  See  Gray  v.  Times  Newspaper 
Co.,  78  Minn.  323. 

New  Jersey.  —  Stuart  v.  News  Pub.  Co.,  67  N. 
J.  L.  317,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1083;  Knowlden  v.  Guardian 
Printing,  etc.,  Co.,  69  N.  J.  L.  670. 

New  York.  —  Hume  v.  Kusche,  (Supm.  Ct. 
Tr.  T.)  42  Misc.  (N.  Y.)  414. 

North  Caiolina.  —  Osborn  v.  Leach,  135  N. 
Car.  633,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1082  et  seq.;  Green  v.  Western 
Union  Tel.  Co.,  136  N.  Car.  498,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1082  et  seq. 

Wisconsin.  —  Hacker  v.  Heiney,  111  Wis. 
318,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1081  [1083]. 

10S1.  1.  Kansas  Statute  Unconstitutional. — 
The  Kansas  statute,  similar  in  its  provisions  to 
the  Michigan  statute,  has  been  declared  to  be 
unconstitutional.  Hanson  v.  Krehbiel,  68  Kan. 
670,  T04  Am.  St.  Rep.  422. 

10S5.  1.  Injury  to  Business  or  Occupation. — 
Douglass  v.  Daisley,  (C.  C.  A.)  114  Fed.  Rep. 
628,  citing  18  Am.  and  Eng.  F.ncyc.  of  Law 
(2d  ed.1  10P4;  Parker  v.  Republican  Co.,  181 
Mass.  392:  Couch  v.  Mining  Journal  Co.,  730 
Mich.  204  :  Hume  v.  Kusche,  (Supm.  Ct.  Tr.  T.) 
A2  Misc.  (N.  Y.)  414;  Rrown  v.  Providence 
Telegram  Pub.  Co..  25  R.  I.  117:  Smith  v. 
Moore.  74  Vt.  81.  See  also  Palmer  ?».  Mnhin, 
(C.  C.  A.)  120  Fed.  Rep.  737;  McLoughlin  v. 
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108S.    4.  Special  Damages  —  a.  Meaning  of  Term.  —  See  note  3. 

b.  Special  Damages  Necessary  Where  Words  Not  Action- 
aim. e  Per  Se.  —  See  notes  4,  5,  6. 

10 M».   c.  Special  Damages  Must  Be  Pleaded.  —  See  notes  1,  2. 

d.  Special  Damages  Must  Be  Proved.  —  See  note  3. 
1087.   e.  Damage  Must  Partake  of  a  Pecuniary  Nature. —  See 
note  1. 

Instances  of  Injuries  Held  Ground  for  Special  Damages.  —  See  notes  3,  4,  5,  7,  9. 
10H8.     Instances  of  Injuries  Held  Not  Ground  for  Special  Damages.  - —  See  notes  3,  7. 


American  Circular  Loom  Co.,  (C.  C.  A.)  125 
Fed.  Rep.  203. 

1055.  3.  Damages  Not  the  Necessary  Conse- 
quences.—  Friedman  v.  Pulitzer  Pub.  Co.,  102 
Mo.  App.  683. 

"  Special  damages  are  such  as  really  took 
place,  and  are  not  implied  by  law,  and  are  either 
superadded  to  general  damages  arising  from 
an  act  injurious  in  itself,  as  where  some  spe- 
cial loss  arises  from  uttering  the  slanderous 
words  actionable  in  themselves,  or  are  such 
as  arise  from  an  act  indifferent  and  not  action- 
able in  itself,  but  injurious  only  in  its  conse- 
quences, as  where  words  become  actionable  by 
reason  of  special  damage."  Loftus  v.  Bennett, 
68  N.  Y.  App.  Div.  128. 

Nature  of  Special  Damages. —  Special  damages 
must  have  actually  accrued  at  the  time  of  the 
commencement  of  the  action,  must  be  the  im- 
mediate consequences  of  the  defamatory  words, 
and  must  be  actual  and  substantial.  Dun  v. 
Weintraub,  111  Ga.  416. 

Damages  Not  the  Direct  Result  of  defamatory 
words  do  not  come  within  the  definition  of 
special  damages.  Kersting  v.  White,  107  Mo. 
App.  285. 

Special  Damage  Must  Be  Reasonable  and  Prob- 
able Consequence  of  Publication.  —  Speake  v. 
Hughes,  (1904)  1  K.  B.  138,  73  L.  J.  K.  B:  172, 
89  L.  T.  N.  S.  576;  Ludlow  v.  Batson,  5  Ont. 
L.  Rep.  309. 

4.  Words  Not  Per  Se  Actionable  May  Become 
So  by  Reason  of  Special  Damage.  —  Canning  v. 
Owen,  24  R.  I.  233.  See  also  Watters  v.  Retail 
Clerks  Union  No.  479,  120  Ga.  424;  Doyle  v. 
Kirby.  184  Mass.  409;  Rade  v.  Press  Pub.  Co., 
(Supm.  Ct.  Tr.  T.)  37  Misc.  (N.  Y.)  254,  and 
see  supra,  this  title,  865.  6  et  seq. 

5.  Special  Damage  Necessary  Where  Words  Not 
Defamatory  Per  Se.  —  Hume  v.  Kusche,  (Supm. 
Ct.  Tr.  T.)  42  Misc.  (N.  Y.)  414;  Canning  v. 
Owen,  24  R.  I.  233.  See  also  Dun  v.  Weintraub, 
tii  Ga.  416;  Watters  v.  Retail  Clerks  Union 
No.  479,  120  Ga.  424;  Doyle  v.  Kirby,  184  Mass. 
409  ;  Rade  v.  Press  Pub.  Co.,  (Supm.  Ct.  Tr.  T.) 
37  Misc.  (N.  Y.)  254. 

6.  Recovery  Limited  to  Special  Damages.  — 
Hume  v.  Kusche,  (Supm.  Ct.  Tr.  T.)  42  Misc. 
(N.  Y.)  414. 

1056.  1.  Special  Damages  Must  Be  Pleaded 
—  California. —  Hearne  v.  De  Young,  132  Cal. 
357;  Graybill  v.  De  Young,  140  Cal.  323. 

Kansas.  —  See  Hanson  v.  Krehbiel,  68  Kan. 
670,  104  Am.  St.  Rep.  422. 

Maryland.  —  Gambrill  v.  Schooley,  95  Md. 
289,  citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1086. 

Michigan.  —  Sec  Smedley  v.  Soule,  125  Mich. 

192. 

I' 


Missouri.  —  Friedman  v.  Pulitzer  Pub.  Co., 
102  Mo.  App.  683. 

New  Jersey.  —  See  Stuart  v.  News  Pub.  Co., 
67  N.  J.  L.  317. 

New  York.  —  Le  Massena  v.  Storm,  62  N.  Y. 
App.  Div.  150;  Rade  v .  Press  Pub.  Co.,  (Supm. 
Ct.  Tr.  T.)  37  Misc.  (N.  Y.)  254;  Hume  v. 
Kusche,  (Supm.  Ct.  Tr.  T.)  42  Misc.  (N.  Y.) 
414.  See  also  Beecher  v.  Press  Pub.  Co.,  60 
N.  Y.  App.  Div.  536. 

Vermont.  —  See  Kidder  v.  Bacon,  74  Vt.  263. 

The  Items  of  Special  Damage  must  be  alleged. 
Martin  v.  Press  Pub.  Co.,  (Supm.  Ct.  Tr.  T.) 
40  Misc.  (N.  Y.)  524. 

2.  Special  Damages  Not  Pleaded  Cannot  Be 
Proved.  —  Friedman  v.  Pulitzer  Pub.  Co.,  102 
Mo.  App.  683  ;  Kidder  v.  Bacon,  74  Vt.  263. 
See  also  Hanson  v.  Krehbiel,  68  Kan.  670,  104 
Am.  St.  Rep.  422. 

3.  Special  Damages  Must  Be  Proved.  — ■  Hearne 
v.  De  Young,  132  Cal.  357;  Graybill  r.  De 
Young,  140  Cal.  323;  Gambrill  v.  Schooley,  95 
Md.  289,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1086  ;  Smedley  v.  Soule,  125  Mich. 
192.  See  also  Beecher  v.  Press  Pub.  Co.,  60 
N.  Y.  App.  Div.  536. 

1087.  1.  Special  Damage  Must  Be  of  a  Pecu- 
niary Nature. — ■  Graybill  v.  De  Young,  140  Cal. 
323- 

3.  Injury  to  Business.  — ■  McLoughlin  v.  Ameri- 
can Circular  Loom  Co.,  (C.  C.  A.)  125  Fed. 
Rep.  203  ;  Morse  v.  Times-Republican  Printing 
Co.,  124  Towa  707;  Davis  v.  Starrett,  07  Me. 
568.  See  also  Loftus  v.  Bennett,  68  N.  Y.  App. 
Div.  128. 

Diminution  of  Business  Held  Not  Special  Dam- 
age.— -  Hume  v.  Kusche,  (Supm.  Ct.  Tr.  T.)  42 
Misc.  (N.  Y.)  414,  disapproving  dicta  to  the 

contrary. 

Loss  of  Health,  and  Consequent  Incapacity  to 
Attend  to  Business,  is  a  ground  for  special  dam- 
ages. Hitzfelder  v.  Koppelmann.  30  Tex.  Civ. 
App.  162. 

4.  Refusal  of  Credit.  —  See  McLoughlin  v. 
American  Circular  Loom  Co.,  (C.  C.  A.)  125 
Fed.  Ren.  203. 

5.  Refusal  of  Third  Person  to  Fulfil  Contract.  — 
See  Rade  v.  Press  Pub.  Co.,  (Supm.  Ct.  Tr.  T.) 
37  Misc.  (N.  Y.)  254. 

7.  Loss  of  Situation  or  Office.  —  Kidder  v.  Bacon, 
74  Vt.  263.  See  also  Rade  v.  Press  Pub.  Co., 
(Supm.  Ct.  Tr.  T.)  37  Misc.  (N.  Y.I  254. 

9.  Loss  of  a  Marriage.  —  See  McLoughlin  v. 
American  Circular  Loom  Co.,  (C.  C.  A.)  125 
Fed.  Rep.  203. 

10SS.  3.  Mental  Anguish  or  Anxiety.  — ■  See 
McLoughlin  v.  American  Circular  Loom  Co.,  (C. 
C.  A.)  125  Fed  Rep.  203. 

7.  Loss  of  Society  of  Friends  and  Neighbor*.  — 
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1088.  /.  Damage  Must  Result  Exclusively  from  Libel  or 
Slander  of  Defendant.  —  See  note  u. 

5.  Nominal  Damages.  —  See  note  12. 

6.  Substantial  Damages  — See  note  13. 

See  note  1. 

7.  Actual  or  Compensatory  Damages  —  a.  Meaning  of  Term.  — 


1089. 

See  note  2 
1091. 


b.  Actual  Malice  Not  Necessary.  — See  note  3. 
8.  Punitive,  Exemplary,  or  Vindictive  Damages  —  a.  In  General. 
—  See  notes  1,  2. 

b.  Right  to  Award.  —  See  note  3. 
1092.    See  note  1. 

c.  When  Allowable  —  (1)  In  General.  — See  note  3. 


Rade  v.  Press  Pub.  Co.,  (Supm.  Ct.  Tr.  T.)  37 
Misc.  (N.  Y.)  254. 

10§S.  11.  Damage  Must  Be  Exclusively 
the  Consequence  of  the  Libel  or  Slander. —  Davis 

v.  Starrett,  97  Me.  568. 

12.  When  Nominal  Damages  Proper.  —  Weston 
v.  Weston,  83  N.  Y.  App.  Div.  520.  See  also 
McMahon  v.  New  York  News  Pub.  Co.,  51  N. 
Y.  App.  Div.  488. 

13.  It  Cannot  Be  Assumed  as  a  Matter  of  Law 
that  Damages  Should  Be  Nominal.  —  Williams  v. 
Fuller,  (Neb.  1903)  94  N.  W.  Rep.  118. 

10S9.  1.  Substantial  Damages  May  Be 
Awarded  Though  No  Actual  Injury  Shown.  — 
Turner  v.  Hearst,  137  Cal.  232;  Williams  v. 
Fuller,  (Neb.  1903)  94  N.  W.  Rep.  118. 

2.  Meaning  of  Actual  or  Compensatory  Damages. 
—  Minter  v.  Bradstreet  Co.,  174  Mo.  486;  Krug 
v.  Pitass,  162  N.  Y.  154,  76  Am.  St.  Rep.  317; 
Upchurch  v.  Robertson,  127  N.  Car.  127.  See 
also  Palmer  v.  Mahin,  (C.  C.  A.)  120  Fed.  Rep. 
737  ;  Friedburg  v.  Nudd,  9  Kan.  App.  743  ;  Wil- 
liams v.  Fuller,  (Neb.  1903)  94  N.  W.  Rep.  118; 
McMahon  v.  New  York  News  Pub.  Co.,  51  N. 
Y.  App.  Div.  488. 

3.  Actual  Malice  Not  Necessary.  —  Palmer  v. 
Mahin,  (C.  C.  A.)  120  Fed.  Rep.  737;  Jones  v. 
Murray,  167  Mo.  25  ;  Israel  v.  Israel,  iog  Mo. 
App.  366;  Paxton  v.  Woodward,  31  Mont.  195; 
Krug  v.  Pitass,  162  N.  Y.  154,  76  Am.  St.  Rep. 
317:  Wrege  v.  Jones,  13  N.  Dak.  267;  Lauder 
v.  Jones,  13  N.  Dak.  525. 

In  Libel  Actions,  in  Default  of  Justification, 
the  plaintiff  is  in  each  and  every  contingency 
entitled  to  compensatory  damages.  Robinson  v. 
Evening  Post  Pub.  Co.,  39  N.  Y.  App.  Div. 
525- 

I  Of)  1 .  1.  Meaning  of  Punitive,  Exemplary,  or 
Vindictive  Damages. — Washington  Gas  Light  Co. 
v.  I.ansden,  172  U.  S.  534;  Palmer  v.  Mahin, 
(C.  C.  A.)  120  Fed.  Rep.  737;  Western  Union 
Tel.  Co.  v.  Cashman,  (C.  C.  A.)  132  Fed.  Rep. 
80s  :  Nicholson  v.  Merritt,  (Ky.  1902)  67  .9.  W. 
Rep.  5;  Minter  v.  Bradstreet  Co.,  174  Mo.  486; 
Carpenter  v.  Hamilton,  185  Mo.  603;  Brandt 
V.  Morning  Journal  Assoc.,  Si  N.  Y.  App.  Div. 
183,  affirmed  177  N.  Y.  544  ;  Osborn  v.  Leach, 
I35  N.  Car.  633,  citing  18  Am.  amp  Eng.  Encvc. 
of  Law  (2d  ed.)  1091  ;  Wrege  v.  Jones,  13  N. 
Dak.  267. 

2.  Punitive  or  Vindictive  Damages  Awarded  on 
Ground  of  Public  Policy.  —  Washington  Gas  Light 
Co.  v.  Lansden.  172  U.  S.  534;  Western  Union 
Tel.  Co.  v.  Cashman,  (C.  C.  A.)  132  Fed.  Rep. 


805  ;  Nicholson  v.  Merritt,  (Ky.  1902)  67  S.  W. 
Rep.  s ;  Osborn  v.  Leach,  135  N.  Car.  633, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1091. 

3.  Punitive  or  Exemplary  Damages  May  Be 
Awarded  —  United  States.  —  Washington  Gas 
Light  Co.  v.  Lansden,  172  U.  S.  534. 

Kansas.  —  Werner  v.  Vogeli,  10  Kan.  App. 
536. 

Kentucky.  —  Nicholson  v.  Merritt,  (Ky.  1902) 
67  S.  W.  Rep.  5. 

Michigan.  —  Couch  v.  Mining  Journal  Co., 
130  Mich.  294. 

Missouri.  —  Minter  v.  Bradstreet  Co.,  174 
Mo.  486;  Friedman  v.  Pulitzer  Pub.  Co.,  102 
Mo.  App.  683  ;  Midland  Pub.  Co.  v.  Implement 
Trade  Journal  Co.,  108  Mo.  App.  223  ;  Israel 
v.  Israel,  109  Mo.  App.  366;  Carpenter  v. 
Hamilton,  185  Mo.  603. 

Montana.  —  Paxton  v.  Woodward,  31  Mont. 
I9S- 

New  York.  —  Krug  v.  Pitass,  162  N.  Y.  154, 
76  Am.  St.  Rep.  317;  Robinson  v.  Evening  Post 
Pub.  Co.,  39  N.  Y.  App.  Div.  52s  ;  McMahon 
v.  New  York  News  Pub.  Co.,  51  N.  Y.  App. 
Div.  488 ;  Morse  v.  Press  Pub.  Co.,  63  N.  Y. 
App.  Div.  61  ;  Potter  v.  New  York  Evening 
Journal  Pub.  Co.,  68  N.  Y.  App.  Div.  9s  ;  Brandt 
v.  Morning  Journal  Assoc.,  81  N.  Y.  App.  Div. 
183,  affirmed  177  N.  Y.  544. 

North  Carolina.  —  Upchurch  v.  Robertson, 
127  N.  Car.  127. 

North  Dakota.  —  Wrege  V.  Jones,  13  N.  Dak. 
267. 

Texas.  —  St.  Louis  Southwestern  R.  Co.  v. 
McArthur,  31  Tex.  Civ.  App.  205;  Cranfill  v. 
Hnyden,  97  Tex.  544. 

Wisconsin. —  Hacker  v.  Heiney,  111  Wis. 
318. 

1002.  1.  Punitive  or  Exemplary  Damages 
Not  Allowed  in  Nebraska.  —  Williams  v.  Fuller, 
(Neb.  1903)  94  N.  W.  Rep.  118. 

3.  When  Punitive  or  Exemplary  Damages  May 
Be  Allowed. —  Butler  v.  Barrett,  130  Fed.  Rep. 
944;  Graybill  v.  De  Young,  140  Cal.  323;  Scho- 
field  v.  Baldwin,  102  111.  App.  560;  Werner  v. 
Vogeli,  10  Kan.  App.  536;  Minter  v.  Bradstreet 
Co.,  174  Mo.  486;  Carpenter  v.  Hamilton,  185 
Mo.  603  ;  Krug  v.  Pitass,  162  N.  Y.  154,  76  Am. 
St.  Rep.  317;  Brandt  v.  Morning  Journal  Assoc., 
81  N.  Y.  App.  Div.  186,  affirmed  177  N.  Y.  544; 
Upchurch  -'.  Robertson,  127  N.  Car.  127;  Wrege 
v.  Jones,  13  N.  Dak.  267.  See  also  Morse  v. 
Press  Pub.  Co.,  63  N.  Y.  App.  Div.  61. 
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2,  3.  4- 
1094. 

See  note  5. 


(2)  Whether  Actual  or  Express  Malice  Is  Necessary.  —  See  notes 
(6)  Punitive  Damages  Cannot  Be  Awarded  unless  Claimed.  — 


d.  Question  for  Jury.  —  See  notes  6,  7. 

1 01)5.    9.  What  May  Be  Considered  on  Question  of  Damages  —  b.  Extent 

of  Circulation  of  Defamation.  —  See  notes  5,  6. 

c  Social  Relations  and  Standing  of  Parties.  —  See  note  7. 
1006.    See  notes  1,  2. 

e.  Pecuniary  Condition  of  Plaintiff.  —  See  note  5. 

/.  Financial  Standing  of  Defendant.  —  See  notes  7,  8. 
1097.    See  notes  1,  2. 


!<>!>:{.  2.  Implied  Malice  May  Support  Award 
of  Punitive  or  Exemplary  Damages.  —  Nicholson 
V.  Merritt,  (Ky.  1902)  67  S.  W.  Rep.  5;  Gam- 
brill  v.  Schooley,  05  Md.  289,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1093  ;  Brandt  v. 
M  oming  Journal  Assoc.,  81  N.  Y.  App.  Div.  186, 
affirmed  177  N.  Y.  544;  Davis  v.  Tacoma  R., 
etc.,  Co.,  35  Wash.  203. 

When  the  Falsity  of  the  Libel  Is  Proved.  — 
Compare  Hume  v.  Kusche,  (Supm.  Ct.  Tr.  T.) 
42  Misc.  (N.  Y.)  414. 

3.  Actual  or  Express  Malice  Necessary  — -United 
States.  —  Tribune  Assoc.  v.  Follwell,  (C.  C.  A.) 
107  Fed.  Rep.  646;  Palmers.  Mahin,  (C.  C.  A.) 
120  Fed.  Rep.  737;  Western  Union  Tel.  Co.  v. 
Cashman,  (C.  C.  A.)  132  Fed.  Rep.  805. 

Indiana.  —  Short  v.  Acton,  33  Ind.  App.  361. 

Maryland.  —  Gambrill  v.  Schooley,  95  Md. 
289,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1093,  93  Md.  48,  86  Am.  St.  Rep.  414. 

Missouri.  —  Minter  V.  Bradstreet  Co.,  174  Mo. 
486,  citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1093. 

Montana.  —  Paxton  v.  Woodward,  31  Mont. 
195- 

New  York.  —  Krug  v.  Pitass,  162  N.  Y.  154, 

76  Am.  St.  Rep.  317;  Willard  v.  Press  Pub.  Co., 
52  N.  Y.  App.  Div.  448 ;  Morse  v.  Press  Pub. 
Co.,  63  N.  Y.  App.  Div.  61  ;  Crane  v.  Bennett, 

77  N.  Y.  App.  Div.  102,  affirmed  177  N.  Y.  106; 
Brandt  v.  Morning  Journal  Assoc.,  81  N.  Y. 
App.  Div.  183,  affirmed  177  N.  Y.  544. 

North  Carolina.  —  See  Upchurch  v.  Robert- 
son, 127  N.  Car.  127. 

North  Dakota.  —  Wrege  v.  Jones,  13  N.  Dak. 
267. 

Texas.  —  See  St.  Louis  Southwestern  R.  Co. 
v.  McArthur,  31  Tex.  Civ.  App.  205. 

4.  Recklessness  or  Carelessness.  —  Tribune 
Assoc.  v.  Follwell,  (C.  C.  A.)  107  Fed.  Rep. 
646;  Palmer  v.  Mahin,  (C.  C.  A.)  120  Fed. 
Rep.  737 ;  Danville  Press  Co.  v.  Harrison,  99 
111.  App.  244;  Minter  v.  Bradstreet  Co.,  174  Mo. 
486,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1093;  McMahon  v.  New  York  News 
Pub.  Co.,  51  N.  Y.  App.  Div.  488;  Crane  v. 
Bennett,  77  N.  Y.  App.  Div.  102,  affirmed  177 
N.  Y.  106.  See  also  Upchurch  v.  Robertson, 
127  N.  Car.  127;  St.  Louis  Southwestern  R.  Co. 
v.  McArthur,  31  Tex.  Civ.  App.  205. 

109t.  5.  Where  the  Nature  of  the  Damages 
Demanded  Is  Not  Indicated,  it  will  be  presumed 
in  Quebec  that  exemplary  damages  are  asked 
for.  Gauvreau  v.  Chapais,  18  Quebec  Super. 
Ct.  135. 

6.  A  Question  for  the  Jury.  —  Schomberg  v. 


Walker,  132  Cal.  224;  Emerson  v.  Miller,  115 
Iowa  315  ;  Gambrill  v.  Schooley,  93  Md.  48,  86 
Am.  St.  Rep.  414;  Krup  v.  Corley,  95  Mo.  App. 
640  ;  Robinson  v.  Evening  Post  Pub.  Co.,  39  N. 
Y.  App.  Div.  525  ;  Lauder  v.  Jones,  13  N.  Dak. 
525.  See  also  Butler  v.  Barret,  130  Fed.  Rep. 
944. 

What  Is  Sufficient  Evidence  to  Make  Malice 
Question  for  Jury. —  Proof  of  the  falsity  of  a 
libel,  of  its  character,  and  of  the  circumstances 
under  which  it  was  published,  is  sufficient  to 
present  a  question  for  the  jury  whether  the 
malice  was  such  as  to  justify  an  award  of  puni- 
tive damages.    Crane  v.  Bennett,  177  N.  Y.  106. 

7.  Erroneous  Instruction.  —  Krup  v.  Corley,  95 
Mo.  App.  640. 

1005.  5.  Extent  of  Circulation.  —  Boucher 
v.  Clark  Pub.  Co.,  r4  S.  Dak.  72;  Smith  v. 
Moore,  74  Vt.  81  ;  Kidder  v.  Bacon,  74  Vt.  263. 

6.  Circulation  of  Newspaper.  —  Palmer  v.  Ma- 
hin, (C.  C.  A.)  120  Fed.  Rep.  737;  Graybill  v. 
De  Young,  140  Cal.  323  ;  Boucher  v.  Clark  Pub. 
Co.,  14  S.  Dak.  72. 

7.  Social  Relations  and  Standing  of  Parties  May 
Be  Shown  and  Considered. —  Smith  v.  Moore.  74 
Vt.  8r,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1095. 

1O00.  1.  Social  Relations  and  Standing  of 
Plaintiff. —  Morning  Journal  Assoc.  v.  Duke,  (C. 
C.  A.)  128  Fed.  Rep.  657;  Best  v.  Kessler,  (C. 
C.  A.)  r.30  Fed.  Rep.  24;  Whiting  v.  Carpenter, 
(Neb.  1903)  93  N.  W.  Rep.  926;  Smith  v. 
Moore,  74  Vt.  81,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1095  [1096]. 

2.  Social  Relations  and  Standing  of  Defendant. 
—  Graybill  v.  De  Young,  140  Cal.  323  ;  Smith 
v.  Moore,  74  Vt.  8r,  citing  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1095  [1096]. 

Only  on  the  Question  of  Punitive  Damages 
is  the  standing  of  the  defendan:  material.  Sun 
L.  Assur.  Co.  v.  Bailey,  101  Va.  443. 

5.  Pecuniary  Condition  of  Plaintiff  May  Be 
Shown.  —  Parker  v.  Republican  Co.,  181  Mass. 
392- 

7.  Financial    Condition    of    Defendant  Not 

Material.  —  King  v.  Sassaman,  (Tex.  Civ.  App. 
T901)  64  S.  W.  Rep.  937. 

8.  Financial  Standing  of  Defendant  May  Be 
Shown.  —  Carpenter  v.  Hamilton,  1 85  Mo.  603. 
See  also  Friedman  v.  Pulitzer  Pub.  Co.,  ro2 
Mo.  Anp.  683. 

1007.  1.  Wealth  an  Element  of  Social  Rank 
and  Influence  and  Therefore  Material.  —  See 
Kidder  v.  Bacon,  74  Vt.  263. 

2.  Wealth  of  Defendant  Material  on  Question  of 
Punitive  Damages.  —  Kidder  v.  Bacon.  74  Vt. 
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1997,  g:  Malice.  —  See  note  3. 

1098.  See  notes  1,  2. 

1099.  h.  Character  of  Defendant.  —  See  note  2. 

/  Character  or  Reputation  of  Plaintiff  —  (i)  Material 

on  Question  of  Damages.  —  See  note  6. 

1100.  (2)  Bad  Character  or  Reputation.  —  See  note  1. 

1 101.  See  note  1. 

1 10d.  Evidence  Must  Be  Confined  to  General  Reputation.  —  See  note  I. 

1104.  m.  Effect  of  Unsustained  Plea  of  Justification.  —  See 
notes  4,  5. 

1105. 
tious  —  See 

1136. 


0.  Matters  in  Aggravation  —  (2)  Repetitions  and  Republica- 
note  5. 

See  notes  1,  2. 

(3)  Other  Defamations.  —  See  note  3. 

(4)  Falsity  of  Charges.  —  See  note  5. 

1 107.    (6)  Special  Damages  in  Aggravation.  —  See  note  2. 

p.  Matters  in  Mitigation  —  (1)  In  General.  — See  notes  3, 4, 5. 


263.  See  also  Carpenter  v.  Hamilton,  185  Mo. 
603. 

1097.    3.  Malice   an    Important   Factor. — 

Palmer  v.  Mahin,  (C.  C.  A.)  120  Fed.  Rep.  737; 
Friedman  v.  Pulitzer  Pub.  Co.,  102  Mo.  App. 
683.  See  also  Davis  v.  Starrett,  97  Me.  568 ; 
Paxton  zi.  Woodward,  31  Mont.  195. 

109§.  1.  Evidence  Showing  or  Intensifying 
Malice  in  Aggravation. —  Davis  v.  Starrett,  97 
M=.  568;  Faxon  v.  Jones,  176  Mass.  206; 
Lauder  v.  Jones,  13  N.  Dak.  525.     See  also 

axton  v.  Woodward,  31  Mont.  195. 

2.  Evidence  Disproving  or  Reducing  Degree  of 
Malice  in  Mitigation. —  Palmer  v.  Mahin,  (C.  C. 
A.)  120  Fed.  Rep.  737;  Friedman  v.  Pulitzer 
Pub.  Co.,  102  Mo.  App.  683;  Knowlden  v.  Guard- 
ian Printing,  etc.,  Co.,  69  N.  J.  L.  670.  See 
also  Paxton  v.  Woodward,  31  Mont.  195. 

1 099.  2.  Character  of  Defendant  Material. 

—  Smith  v.  Moore,  74  Vt.  81,  quoting  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1099. 

6.  Character  or  Reputation  of  Plaintiff  Material. 

—  Tribune  Assoc.  v.  Follwell,  (C.  C.  A.)  107 
Fed.  Rep.  646;  Cunningham  v.  Underwood,  (C. 
C.  A.)  116  Fed.  Rep.  803;  Hearne  v.  De  Young, 
132  Cal.  357;  Nicholson  v.  Merritt,  109  Ky. 
369;  Stark  v.  Knapp,  160  Mo.  529;  Dinkelspiel 
v.  New  York  Evening  Journal  Pub.  Co.,  (Supm. 
Ct.  Spec.  T.)  42  Misc.  (N.  Y.)  74,  modified 
and  affirmed  91  N.  Y.  App.  Div.  96. 

1100.  1.  Bad  Character  or  Reputation  of 
Plaintiff  May  Be  Shown  and  Considered.  —  Cun- 
ningham v.  Underwood,  (C.  C.  A.)  116  Fed. 
Rep.  803  ;  Nicholson  v.  Merritt,  109  Ky.  369 ; 
Jones  v.  Murray,  167  Mo.  25;  Dinkelspiel  v. 
New  York  Evening  Journal  Pub.  Co.,  (Supm. 
Ct.  Spec.  T.)  42  Misc.  (N.  Y.)  74,  modified  and 
affirmed  91  N.  Y.  App.  Div.  96. 

Only  General  Bad  Character  May  Be  Shown.  — 
Tribune  Assoc.  V.  Follwell,  (C.  C.  A.)  107  Fed. 
Rep.  646:  Morning  Journal  Assoc.  v.  Duke,  (C. 
C.  A.)  128  Fed.  Rep.  657. 

1101.  1.  Injury  Less  Where  Plaintiff's  Char- 
acter or  Reputation  Already  Bad.  —  Tribune 
Assoc.  v.  Follwell,  (C.  C.  A.)  107  Fed.  Rep. 
646;  Cunningham  v.  Underwood,  (C.  C.  A.)  116 
Fed.  Rep.  803. 

1102.  1.  Evidence  Must  Be  Confined  to  Gen- 
eral   Reputation.  —  Tribune  Assoc.  v.  Follwell, 


(C.  C.  A.)  107  Fed.  Rep.  646;  Morning  Journal 
Assoc.  v.  Duke,  (C.  C.  A.)  12S  Fed.  Rep.  657; 
Dinkelspiel  v.  New  York  Evening  Journal  Pub. 
Co.,  (Supm.  Ct.  Spec.  T.j  42  Misc.  (N.  Y.)  74, 
modified  and  affirmed  91  N.  Y.  App.  Div.  96. 

1104.  4.  Unsustained  Plea  of  justification  an 
Aggravation  of  Wrong  as  Matter  of  Law.  — 
Hereford  v.  Combs,  126  Ala.  369;  Stuart  v. 
New  York  Herald  Co.,  73  N.  Y.  App.  Div.  459. 

5.  Unsustained  Plea  of  Justification  Not  Neces- 
sarily an  Aggravation,  but  May  Be  Considered  in 
Estimating  Damages. — Davis  v.  Starrett,  97  Me. 
568;  Willard  v.  Press  Pub.  Co.,  52  N.  Y.  App. 
Div.  448. 

1105.  5.  Repetitions  or  Republications  Ad- 
missible in  Aggravation. —  Spolek  Denni  Hlasa- 
tel  v.  Hoffman,  204  111.  532;  Davis  v.  Starrett, 
97  Me.  368. 

1100.  1.  Repetition  After  Commencement  of 
Action.  —  Spolek  Denni  Hlasatel  v.  Hoffman, 
204  111.  532. 

2.  Repetition  or  Republication  Cannot  Form 
Substantive  Ground  of  Recovery.  —  Patterson  v. 
Frazer,  (Tex.  Civ.  App.  1904)  79  S.  W.  Rep. 
1077. 

3.  Other  Defamations  May  Be  Shown. —  Faxon 

v.  Jones,  176  Mass.  206;  Smith  v.  Moore,  74 
Vt.  81. 

5.  Falsity  of  Charges. —  Palmer  v.  Mahin,  (C. 
C.  A.)  120  Fed.  Rep.  737. 

11 07.  2.  Special  Damages  May  Be  Proved  in 
Aggravation.  —  Davis  v.  Starrett,  97  Me.  568; 
Loftus  v.  Bennett,  68  N.  Y.  App.  Div.  128. 

3.  Mitigation  of  Damages —  United  States.  — 
Morning  Journal  Assoc.  v.  Duke,  (C.  C.  A.) 
128  Fed.  Rep.  657;  Butler  v.  Barret,  130  Fed. 
Rep.  944. 

Illinois.  —  Spolek  Denni  Hlasatel  v.  Hoffman, 
204  111.  537. 

Louisiana.  —  Simpson  v.  Robinson,  104  La 
180. 

Missouri. — Jones  v.  Murray,  167  Mo.  25; 
Minterr.'.  Bradstreet  To.,  174  Mo.  486;  Dunlevy 
v.  Wolfermnn,  106  Mo.  App.  50;  Kersting  v. 
White,  107  Mo.  App.  265;  Israel  v.  Israel,  109 
Mo.  App.  366;  Baldwin  v.  Boulware,  79  Mo. 
App.  5. 

New  Jersey.  —  Stuart  v.  News  Pub.  Co  67 
N.  J.  L.  317. 
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11  OS.  (2)  Whether  Circumstances  in  Mitigation  Must  Be  Pleaded. — 
Sec  notes  i,  2. 

(3)  Passion  or  Excitement  —  Provocation. —  See  note  4. 

11011.     Provocation  Must  Have  Been  Immediate  and  Proximate  Came  of  Defamation. — 

See  notes  3,  4,  5. 

(4)  Drunkenness.  —  See  note  7. 

(5)  Retraction  or  Apology.  —  See  note  8. 

(6)  Foundation  of  Charge.  —  See  note  3. 
See  note  1. 
See  note  I. 

(7)  Mistake.  —  See  note  2. 

(8)  Truth  of  Charge  or  Belief  in  Truth.  —  See  note  4. 

See  note  I. 

(9)  Facts  Must  Have  Been  Known  to  Defendant.  —  See  note  3. 
10.  Amount  of  Recovery  —  a.  No  Legal  Measure  of  Damages. 


1110. 
1111. 
1112. 


1113. 


1114. 

—  See  note  2. 


New  York.  —  Xavier  v.  Oliver,  80  N.  Y.  App. 
Div.  292;  Dinkelspiel  v.  New  York  Evening 
Journal  Pub.  Co.,  (Supm.  Ct.  Spec.  T.)  42  Misc. 
(N.  Y.)  74,  modified  and  affirmed  91  N.  Y.  App. 
Div.  96  ;  Carpenter  v.  New  York  Evening  Jour- 
nal Pub.  Co.,  96  N.  Y.  App.  Div.  376. 

North  Carolina.  —  Upchurch  v.  Robertson, 
127  N.  Car.  127. 

North  Dakota.  —  Wrege  v.  Jones,  13  N.  Dak. 
267;  Lauder  v.  Jones,  13  N.  Dak.  525. 

Texas.  —  Mitchell  v.  Spradley,  23  Tex.  Civ. 
App.  43  ;  Walker  v.  San  Antonio  Light  Pub. 
Co.,  30  Tex.  Civ.  App.  165. 

Canada.  —  Auburn  v.  Berthiaume,  23  Quebec 
Super.  Ct.  476 ;  Dion  v.  Fafard,  4  Quebec  Pr. 

I  1 07.    4.  Evidence  in  Mitigation  Goes  Only 

to  Exemplary  Damages.  —  Jones  v.  Murray,  167 
Mo.  25.  See  also  Robinson  v.  Evening  Post 
Pub.  Co.,  39  N.  Y.  App.  Div.  525. 

5.  Circumstances  Which  Are  Calculated  to  Re- 
duce the  Injury. —  Davis  v.  Starrett,  97  Me.  568 
(prior  reputation  of  being  a  rumseller)  ;  Morse 
v.  I'ress  Pub.  Co.,  63  N.  Y.  App.  Div.  61. 

I I  OK.  1.  Statutes  Requiring  Matters  in  Miti- 
gation to  Be  Pleaded.  —  Walker  v.  San  Antonio 
Light  Pub.  Co.,  30  Tex.  Civ.  App.  165;  Geve- 
land  v.  Sherman,  19  Quebec  Super.  Ct. 
270. 

2.  Matters  in  Mitigation  May  Be  Shown  under 
General  Issue.  —  Spolek  Denni  Hlasatel  v.  Hoff- 
man, 204  111.  537  ;  Upchurch  v.  Robertson,  127 
N.  Car.  127,  holding  otherwise,  however,  as  to 
evidence  in  justification. 

4.  Passion  or  Excitement  -  •  Provocation.  — 
Simpson  v.  Robinson,  104  La.  180;  Israel  v. 
Israel,  109  Mo.  App.  366;  Xavier  v.  Oliver,  80 
N.  Y.  App.  Div.  292 ;  Downey  v.  Armstrong, 
1  Ont.  L.  Rep.  237,  folloiving  Stirton  v.  Gum- 
mer,  31  Ont.  227,  and  Downey  r.  Stirton,  1  Ont. 
L.  Rep.  186;  Desmarais  v.  Geoffrion,  22  Quebec 
Super.  Ct.  229;  Renault  v.  Lortic,  3  Quebec 
Pr.  40S- 

Previous  Provocatory  Libel  but  Not  Subsequent 
Libel  by  Plaintiff  May  Be  Shown.  —  Downey  v. 

Stirton,  1  Ont.  L.  Rep.  186. 

MOO.  3.  Act  of  Plaintiff  Must  Have  Been 
Immediate  and  Proximate  Cause  of  Defamation.  — 

Auburn  v.  Berthiaume,  23  Quebec  Super.  Ct. 

476. 


4.  Provocation  Must  Be  Connected  with  Subject 
of  Defamation. —  Stirton  v.  Gummer,  31  Ont.  227. 

6.  Where  Heat  of  Passion  Has  Had  Time  to  Cool. 

— -Israel  v.  Israel,  109  Mo.  App.  366;  Stirton 
v.  Gummer,  31  Ont.  227. 

7.  Drunkenness  Not  Admissible  in  Mitigation. 

—  Israel  v.  Israel,  109  Mo.  App.  366. 

8.  Retraction  or  Apology.  —  Auburn  v.  Berthi- 
aume, 23  Quebec  Super.  Ct.  476. 

1110.  3.  Defendant  May  Show  that  He  Did 
Not  Originate  the  Charge. —  Spolek  Denni  Hlasa- 
tel v.  Hoffman,  204  ill.  537  ;  Jones  v.  Murray, 
167  Mo.  25  ;  Baldwin  v.  Boulware,  79  Mo.  App. 
S;  Stuart  v.  News  Pub.  Co,  67  N.  J.  L.  317. 

1111.  1.  That  Defamation  Is  Based  on  Com- 
mon Rumors  or  Reports  May  Mitigate  Damages. 

—  Morse  v.  Times-Republican  Printing  Co.,  124 
Iowa  707  ;  Kersting  v.  White,  107  Mo.  App.  265  ; 
Stuart  v.  News  Pub.  Co.,  67  N.  J.  L.  317. 

1112.  1.  Defendant  Cannot  Show  that  Charge 
Originated  with  Another.  —  Wallace  v.  Home- 
stead Co.,  117  Iowa  348. 

2.  Mistake  May  Be  Shown.  — ■  Jones  v.  Murray, 
167  Mo.  25.  See  also  Desjardins  v.  Berthiaume, 
16  Quebec  Super.  Ct.  506. 

Compensatory  Damages  cannot  be  lessened  by 
showing  that  the  publication  was  a  mistake. 
Palmer  v.  Mahin,  (C.  C.  A.)  120  Fed.  Rep.  737. 

4.  Defendant  May  Plead  and  Prove  Truth  of 
Charge  or  Reasonable  Belief  Therein.  —  Dun- 
levy  v.  Wolferman.  106  Mo.  App.  50,  citing  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1112; 
Wrege  v.  Jones,  13  N.  Dak.  267;  Lauder  v. 
Jones,  13  N.  Dak.  525  ;  Mitchell  v.  Spradley,  23 
Tex.  Civ.  App.  43. 

1113.  1.  Truth  of  Charge  Cannot  Be  Shown 
under  General  Issue.  —  Lauder  v.  Jones,  13  N. 
Dak.  525. 

?.  Facts  Must  Have  Been  Known  to  Defendant. 

—  Morning  Journal  Assoc.  v.  Duke,  (C.  C.  A.) 
128  Fed.  Rep.  657;  Butler  v.  Barret,  130  Fed. 
Rep.  944 ;  Dinkelspiel  v.  New  York  Evening 
Journal  Pub.  Co.,  (Supm.  Ct.  Spec.  T.)  42  Misc. 
(N.  Y.)  74,  modified  and  affirmed  91  N.  Y. 
App.  Div.  96  ;  Carpenter  v.  New  York  Evening 
Journal  Pub.  Co..  06  N.  Y.  App.  Div.  376; 
Lauder  v.  Jones.  1 1  N.  Dak.  525. 

1114.  2.  No  Legal  Measure  of  Damages. — 
Duke  v.  Morning  Journal  Assoc.,  120  Fed.  Rep. 
860,  affirmed  (C.  C.  A.)  128  Fed.  Rep.  657. 
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1114.  b.  Recovery  Limited  to  Amount  Claimed  in  Pleadings.— 
See  note  3. 

c.  Question  for  Jury.  —  See  note  4. 

1115.  A  Verdict  Will  Not  Be  Disturbed  as  Excessive.  —  See  note  I. 

A  Verdict  Will  Not  Be  Disturbed  for  Inadequacy.  —  See  note  5. 

1116.  d.  Specific  Rulings  as  to  Whether  Damages  Excessive. 

—  See  note  4. 

1117.  e.  Damages  Accruing  After  Commencement  of  Action.  — 
See  note  4. 

g.  Attorneys'  Fees  and  Expenses  of  Suit.  —  See  note  6. 

1118.  h.  Costs.  —  See  notes  2,  4. 

XIII.  Limitation  of  Actions —  1.  In  General.  —  See  note  5. 
3.  Admissions  or  Repetitions.  —  See  notes  10,  11. 

1119.  XIV.  Venue  and  Jurisdiction  —  2.  In  Actions  or  Prosecutions  for 
Libel.  —  See  notes  4,  5. 

1 120.  XV.  Injunction  Against  Publication  of  Libel  —  1.  English  Pule. 

—  See  notes  2,  3. 

2.  United  States  Rule.  —  See  note  5. 

1121.  See  note  1. 


1114.  3.  The  New  Jersey  Statute  restricts 
the  plaintiff  to  his  "  actual  damage  proven  and 
specially  alleged  in  his  declaration."  Stuart  v. 
News  Pub.  Co.,  67  N.  J.  L.  317. 

4.  Amount  of  Damages  a  Question  for  the  Jury. 
—  Duke  v.  Morning  Journal  Assoc.,  120  Fed. 
Rep.  860,  affirmed  (C.  C  A.)  128  Fed.  Rep. 
657  ;  John  Brenner  Brewing  Co.  v.  McGill,  (Ky. 
1901)  62  S.  W.  Rep.  722;  Gambrill  v.  Schooley, 
93  Md.  48,  86  Am.  St.  Rep.  414;  Carpenter  v. 
Hamilton,  185  Mo.  603  ;  McMahon  v.  New  York 
News  Pub.  Co.,  51  N.  Y.  App.  Div.  488;  Crane 
v.  Bennett,  77  N.  Y.  App.  Div.  102,  affirmed 
177  N.  Y.  106;  Upchurch  v.  Robertson,  127  N. 
Car.  127.  See  also  Stuart  v.  News  Pub.  Co., 
67  N.  I.  L.  317;  Engel  v.  New  York  Evening 
Post  Co..  (Supm.  Ct.  Tr.  T.)  38  Misc.  (N.  Y.) 
377.  Contra,  Cooke  v.  O'Malley,  109  La.  382, 
holding  that  in  Louisiana  the  duty  of  fixing  the 
amount  is  imposed  upon  the  court,  though  the 
verdict  has  weight. 

1115,  1.  Court  Will  Not  Disturb  Verdict 
unless  Grossly  Excessive.  —  Duke  v.  Morning 
Journal  Assoc.,  120  Fed.  Rep.  860,  affirmed  (C. 
C.  A.)  128  Fed.  Rep.  657;  Crane  v.  Bennett, 
77  N.  Y.  App.  Div.  102,  affirmed  177  N.  Y.  106 
(passion). 

5.  Strong   Case   Must  Be   Made  Out.  —  See 

Milligan  v.  Jamieson,  4  Ont.  I..  Rep.  650. 

I  I  Mi.  4.  Cases  Illustrative  of  Damages  Held 
Excessive.  —  Daisley  v.  Douglass,  119  Fed.  Rep. 
485;  Duke  v.  Morning  Journal  Assoc.,  120  Fed. 
Rep.  860,  affirmed  (C.  C.  A.)  128  Fed.  Rep. 
657;  Evening  Post  Co.  v.  Rhea,  (Ky.  1904)  81 
S.  W.  Rep.  '273  ;  Cooke  v.  O'Malley,  109  La. 
382;  Crane  v.  Bennett,  77  N.  Y.  App.  Div.  102, 
offirmed  177  N.  Y.  106;  Riker  v.  Clopton,  83 
N.  Y.  App.  Div.  310. 

Cases  Illustrative  of  Damages  Held  Not  Ex- 
cessive. —  John  Brenner  Brewing  Co.  v.  Mc- 
Gill, (Ky.  1901)  62  S.  W.  Rep.  722;  Friedman 
v.  Pulitzer  Pub.  Co.,  102  Mo.  App.  683;  Car- 
penter v.  Hamilton.  185  Mo.  603  ;  Danville  Press 
Co.  v.  Harrison.  99  III.  App.  244  ;  Lauder  v. 
Jones.  73  N.  Dak.  521;. 

1117.  4.  Publication  After  Commencement 
of  Action.  —  Lefcbvrc  v.  Godin,  5  Quebec  Pr.  279. 


6.  Plaintiff  Not  Entitled  to  Recover  Attorneys' 
Fees,   Etc.  —  Grotius  v.  Ross,  24  Ind.  App.  543. 

111§.  2.  Successful  Plaintiff  Entitled  to 
Costs. —  Bell  v.  Wilson,  19  Ont.  Pr.  167;  Mac- 
kenzie v.  Cunningham,  8  British  Columbia 
206. 

4.  Statutory  Limitations  as  to  Costs.  —  Mani- 
toba Farmers'  Hedge,  etc.,  Fence  Co.  v.  Stovel 
Co.,  14  Manitoba  55. 

5.  Statutes  Limiting  Time  for  Bringing  Action. 
—  Evans  v.  Republican  Pub.  Co.,  (Colo.  App. 
1904)  78  Pac.  Rep.  311  ;  Molleur  v.  Faubert,  16 
Quebec  Super.  Ct.  132. 

10.  Repetitions  Do  Not  Prevent  Running  of 
Statute.  —  See  Phelan  v.  Rycroft,  (Supm.  Ct. 
Spec.  T.)  27  Misc.  (N.  Y.)  48. 

11.  Separate  Action  for  Repetition.  —  Phe- 
lan v.  Rycroft,  (Supm.  Ct.  Spec.  T.)  27  Misc. 
(N.  Y.)  48. 

1119.  4.  Jurisdiction  Where  Defendant  Re- 
sides or  Is  Found. —  Shields  v.  Com.,  (Ky.  1900) 
55  S.  W.  Rep.  881. 

5.  Action  or  Prosecution  in  Jurisdiction  Where 
Libel  Published  or  Circulated.  —  Shields  v.  Com., 
(Ky.  1900)  55  S.  W.  Rep.  881;  Cincinnati 
Times-Star  Co.  v.  France,  (Ky.  1001)  61  S.  W. 
Rep.  18;  Vitolo  v.  Bee  Pub.  Co.,  66  N.  Y.  App. 
Div.  582;  Marcotte  v.  Therien.  22  Quebec  Super. 
Ct.  315. 

1  liiO.  2.  Courts  May  Restrain  Publication  of 
Libel  Injurious  to  Property  or  Trade. —  See  Bal- 
liet  v.  Cassidy,  104  Fed.  Rep.  704;  Robcrson 
v.  Rochester  Folding  Box  Co.,  171  N.  Y.  538, 
89  Am.  St.  Rep.  828. 

3.  Libels  Injurious  to  Character  May  Be  Re- 
strained. —  Quirk  v.  Dudley,  4  Ont.  L.  Rep. 
532. 

5.  Libel  or  Slander  Cannot  Be  Enjoined.  —  Bal- 
liet  v.  Cassidy,  104  Fed.  Rep.  704,  holding  that 
"  the  court  cannot  assume  to  supervise  the  pub- 
lication of  offending  newspapers,  or  otherwise 
constitute  itself  a  press  censor."  See  also 
Robcrson  -'.  Rochester  Folding  Box  Co.,  171  N. 
Y.  538.  89  Am.  St.  Rep.  828. 

1121.  1.  Interference  with  Right  of  Free 
Speech,  Etc.  —  Owen  v.  Partridge,  (Supm.  Ct. 
Spec.  T.)  40  Misc.  (N.  Y.)  415. 
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I  191.    XVI.  Objects  or  Criminal  Libel  or  Slander  —  3.   Chaste  or 

Innocent  Women.  —  Sec  note  5. 
1  199.    See  notes  1,  3,  4. 

XVII.  Criminal  Prosecution  —  Punishment  —  1.  In  General.  — 

See  notes  7,  8,  9. 

1 1 91.    LIBERTY.  —  See  note  3. 

1 195.    LIBERTY  OF  THE  PRESS.  —  See  notes  2,  3. 


1121.  5.  Chasto  or  Innocent  Woman.  — 

Stale  v.  Harwell,  129  N.  Car.  550;  State  v. 
Hewlin,  128  N.  Car.  571.  See  also  Ballew  v. 
State,  (Tex.  Crim.  1905)  85  S.  W.  Rep.  1064. 

Under  the  Texas  Statute  a  husband  may  be 
prosecuted  for  orally  imputing  unchastity  to  his 
wife.  Stayton  v.  State,  46  Tex.  Crim.  205 ; 
Rainwater  v.  State,  46  Tex.  Crim.  496. 

It  Is  a  Statutory  Offense  in  Alabama  falsely  and 
maliciously  to  impute  want  of  chastity  to  a 
woman.    Riley  v.  State,  132  Ala.  13. 

1122.  1.  What  Is  Meant  by  a  Chaste  or 
Innocent  Woman.  —  See  Grant  v.  Haynes,  105 
La.  304. 

3.  Good  Character  of  Woman  Essential  to  Sus- 
taining of  Prosecution.  — ■  See    Ballew   v.  State, 

(Tex.  Crim.  1905)  85  S.  W.  Rep.  1064. 

4.  The  Innocence  or  Chastity  of  the  Woman  Is 
the  Only  Issue.  —  See  Ballew  v.  State,  (Tex. 
Crim.  1905)  85  S.  W.  Rep.  1064. 

7.  Libel  as  an  Offense.  — ■  Riley  v.  State,  132 
Ala.  13;  State  v.  Hicks,  113  La.  845;  State  v. 
Ford,  82  Minn.  452;  State  v.  Harwell,  129  N. 
Car.  550;  Mankins  v.  State,  (Tex.  Crim.  1900) 
57  S.  W.  Rep.  950;  Jackson  v.  State,  42  Tex. 
Crim.  497  ;  Kubricht  v.  State,  44  Tex.  Crim.  94  ; 
Rainwater  v.  State,  46  Tex.  Crim.  496  ;  Ballew 
%.  State,  (Tex.  Crim.  1905)  85  S.  W.  Rep,  1064. 

8.  Libel  Punishable  at  Common  Law  by  Fine 
and  Imprisonment.  —  Hatcher  v.  Range,  98  Tex. 
85. 

9.  Statutes  Prescribing  Punishment  —  Califor- 
nia.—  People  v.  Storke,  (Cal.  1900)  60  Pac. 
Rep.  420;  People  v.  Seeley,  139  Cal.  118. 

Iowa.  —  See  State  v.  Keenan,  1 1 1  Iowa  286. 


Kansas.  —  State  v.  Grimstead,  62  Kan.  593  ; 
State  v.  Elliott,  62  Kan.  869,  64  Pac.  Rep.  1027. 

Kentucky.  —  Browning  v.  Com.,  116  Ky.  282. 

Minnesota.  —  State  v.  Ford,  82  Minn.  452. 

Oklahoma.  —  Lawton  v.  Territory,  9  Okla. 
456. 

South  Carolina.  —  State  v.  Brock,  61  S.  Car. 
147. 

Texas.  —  McArthur  v.  State,  41  Tex.  dim. 
63s;  Mankins  v.  State,  (Tex.  Crim.  1900)  57 
S.  W.  Rep.  950 ;  Jackson  v.  State,  42  Tex. 
Crim.  497;  West  V.  State,  44  Tex,  Crim.  417; 
Gipson  v.  State,  (Tex.  Crim.  1903)  77  S.  W. 
Rep.  216;  Stayton  v.  State,  46  Tex.  Crim.  205; 
Rainwater  v.  State,  46  Tex.  Crim.  496  ;  Hatcher 
v.  Range,  98  Tex.  85  ;  Ballew  v.  State,  (Tex. 
Crim.  1905)  85  S.  W.  Rep.  1064. 

1124.  3.  Right  to  Follow  Lawful  Avocation. 
—  Booth  v.  Illinois,  184  U.  S.  425  (statute  pro- 
hibiting options);  State  v.  New  Orleans,  113 
La-  373  (right  to  sell  intoxicating  liquors)  : 
State  v.  Dalton,  22  R.  I.  77  (trading  stamps)  ; 
Marshall,  etc.,  Co.  v.  Nashville,  109  Tenn.  495 
(ordinance  requiring  union  label)  ;  Young  v. 
Com.,  101  Va.  853  (trading  stamps)  ;  State  v. 
Kreutzberg,  114  Wis.  530  (labor  combination). 

Life,  Liberty,  and  Property  —  Due  Process  of 
Law.  —  Block  v.  Schwartz,  27  Utah  387. 

1125.  2.  Liberty  of  the  Press.  —  Pavesich 
v.  New  England  L.  Ins.  Co.,  122  Ga.  203,  citing 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  11 25. 

S.  State  v.  Shepherd,  177  Mo.  245,  quoting  18 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1 125,  the 
whole  text  paragraph.  See  also  People  v.  Most, 
71  N.  Y.  App.  Div.  160. 


LICENSE  (REAL  PROPERTY). 

By  G.  W.  Walsh. 

1 197.  I.  Definition  and  Nature.  —  See  note  i. 

1198.  See  note  I, 

Effect  of  License.  —  See  note  2. 


1127.  1.  Definition.  —  Sullivan  Timber  Co. 

V.  Mobile,  110  Fed.  Rep.  195,  quoting  2  [18] 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1132 
\1127l:  Moore  v.  Stetson,  96  Me.  197. 

1128.  1.  License  to  Convey  and  Use  Water. 

—  Ewing  v.  Rhea,  37  Oregon  583,  82  Am.  St. 
Rep.  783;  Miller  v.  Cronkhite,  2  N.  Bruns.  Eq. 

Rt-p.  203. 

License  to  Cut  Ice.  —  Oliphant  v.  Richman,  67 
N.  J.  Eq.  280. 
License  to  Build  Wharf. —  Sullivan  Timber  Co. 

v.  Mobile,  no  Fed.  Rep.  186. 


Other  Examples  of  Licenses.  —  Moore  v.  Stet- 
son, 96  Me.  197  ;  Rockport  v.  Rockport  Granite 
Co.,  177  Mass.  246;  Sherman  Lime  Co.  v.  Glens 
Falls,  101  N.  Y.  App.  Div.  269;  Polk  v.  Carney, 
17  S.  Dak.  436;  Huber  v.  Stark,  124  Wis.  359. 

2.  No  Title  in  Land.  — ■  Hicks  v.  Swift  Creek- 
Mill  Co.,  133  Ala.  411,  91  Am.  St.  Rep.  38; 
Jackson  v.  Emmons,  19  App.  Cas.  (D.  C.)  250; 
Andrews  v.  Delhi,  etc.,  Telephone  Co..  (Supm. 
Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  23,  affirmed  66 
N.  Y.  App.  Div.  616;  Ewing  v.  Rhea,  37  Oregon 
583,  82  Am.  St.  Rep.  783. 
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1129.  See  notes  i,  3. 

1130.  See  note  1. 

Adverse  Possession.  —  See  notes  "J,  9. 

1131.  Title  to  Personalty. —  See  note  I. 
Mining  Rights.  — See  note  2. 

II.  Creation  — 1.  Express.  —  See  note  6. 

1132.  2.  Implied.  —  See  note  4. 

1 133.  See  note  3. 

Licenses  to  General  Public.  —  See  note  8. 

1 134.  Licenses  on  Sale  of  Goods.  —  See  notes  I,  2. 

III.  Scope  of  License.  —  See  notes  7,  8. 

1 135.  How  Act  Must  Be  Performed.  —  See  note  4. 
Time  of  Exercising  License.  —  See  note  9. 
Acts  of  Licensee's  Servants.  —  See  note  IO. 

1136.  IV.  Parties — Their  Rights,  Duties,  and  Liabilities 

censors —  Who  May  Grant  License.  —  See  note  I. 

Obligations  of    Licensor  as  to  Condition  of  Premises 
Defects.  —  See  notes  7,  8. 

In  the  Case  of  a  Passive  License.  —  See  note  9. 


2.  Li- 


Carefulness  —  Hidden 


Creates  No  Easement.  —  Belser  v.  Moore,  73 
Ark.  296,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1128. 

1129.  1.  Exemption  from  Liability.  —  Mine 

La  Motte  Lead,  etc.,  Co.  v.  White,  106  Mo.  App. 
222.    See  also  Huber  v.  Stark,  124  Wis.  359. 

To  Build  Railroad. — Jackson  v.  Emmons,  19 
App.  Cas.  (D.  C.)  250;  Smith  v.  Morse,  70  N. 
Y.  App.  Div.  318. 

3.  Exemption  from  Liability.  —  Sherman  Lime 
Co.  v.  Glens  Falls,  101  N.  Y.  App.  Div.  269. 

1130.  1.  Sherman  Lime  Co.  v.  Glens  Falls, 
101  N.  Y.  App.  Div.  269.  See  also  Huber  v. 
Stark,  124  Wis.  359. 

7.  Hicks  v.  Swift  Creek  Mill  Co.,  133  Ala. 
418,  91  Am.  St.  Rep.  38,  citing  18  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  1130. 

9.  Belser  v.  Moore,  73  Ark.  296  ;  Percival  v. 
Chase,  182  Mass.  371. 

"  A  landowner  parts  with  none  of  his  rights 
by  simply  permitting  another  to  pass  over  his 
land.  Permissive  use  is  not  sufficient  to  estab- 
lish a  prescriptive  right."  Kibbey  v.  Richards, 
30  Ind.  App.  101,  96  Am.  St.  Rep.  333. 

1131.  1.  Garner  v.  Mahoney,  115  Iowa 
356  :  Erskine  v.  Savage,  96  Me.  57. 

2.  Mining.  —  Arnold  v.  Bennett,  92  Mo.  App. 
156:  Jack  Harvard  Zinc,  etc.,  Co.  v.  Continen- 
tal Zinc,  etc.,  Min.,  etc.,  Co.,  106  Mo.  App.  66; 
Hall  v.  Abraham,  44  Oregon  477. 

Gas  and  Oil  Leases  in  Nature  of  Licenses.  — 
Dickey  v.  Coffeyville  Vitrified  Brick,  etc.,  Co., 
69  Kan.  ro6.  See  generally  the  title  Mines 
and  Mining  Claims,  vol.  20,  p.  776  et  seq. 

6.  License  May  Be  Created  Orally.  —  Hicks  v. 
Swift  Creek  Mill  Co.,  133  Ala.  411,  91  Am.  St. 
Rep.  38.  See  also  Emerson  v.  Shores,  95  Me. 
237.  85  Am.  St.  Rep.  404. 

1132.  4.  Sullivan  Timber  Co.  v.  Mobile, 
no  Fed.  Rep.  195,  citing  2  [18]  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  n 32. 

1 133.  3.  Assent  by  Silence.  — ■  See  Ewing  v. 
Rhea,  37  Oregon  583,  82  Am.  St.  Rep.  783. 

8.  Lawson  v.  Shreveport  Waterworks  Co.,  m 
La.  84,  quoting  iS  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1 133. 

1134.  1.   Erskine  v.  Savage,  96  Me.  57; 


Pierce  v.  Banton,  98  Me.  553  ;  Welever  v.  Ad- 
vance Shingle  Co.,  34  Wash.  331. 

2.  Watson  v.  Adams,  32  Ind.  App.  281.  See 
also  Erskine  v.  Savage,  96  Me.  57  ;  Pierce  v. 
Banton,  98  Me.  553. 

7.  Emerson  v.  Shores,  95  Me.  237,  85  Am. 
St.  Rep.  404. 

8.  Erection  of  Structure  —  Right  to  Substitute. 
—  A  parol  license  to  build  a  dam  does  not 
carry  a  license  to  abandon  the  dam  and  build 
another  at  a  different  place.  Mather  v.  Wright, 
11  Ohio  Cir.  Dec.  578,  21  Ohio  Cir.  Ct.  103. 

Termination  of  License.  —  A  license  to  take 
water  from  a  spring  through  pump  logs  laid  on 
the  grounds  of  the  licensor  terminated  with 
the  life  of  the  logs.  Ainsvvorth  v.  Stone,  73 
Vt.  101. 

1135.  4.  Manner  of  Performance.  — "Per- 
mission to  haul  timbers  across  land  is  not  neces- 
sarily permission  to  fell  trees,  and  thereby  open 
a  new  road  on  such  lands."  Jernigan  v.  Clark, 
134  Ala.  313. 

9.  Reasonableness  a  Question  for  Jury.  — 
Snyder  v.  East  Bay  Lumber  Co.,  135  Mich.  31, 
10  Detroit  Leg.  N.  668. 

10.  License  to  Cut  Timber  Allows  Cutting  by 
Servant  of  Licensee.  —  Smith  v.  Morse,  70  N.  Y. 
App.  Div.  318. 

1136.  1.  By  Whom  License  Granted. — 
See  Tucson  Land,  etc.,  Co.  v.  Everett,  34  Tex. 
Civ.  App.  340. 

7.  Injury  to  Licensee.  —  Smith  v.  Hopkins,  (C. 
C.  A.)  120  Fed.  Rep.  921;  Means  v.  Southern 
California  R.  Co.,  144  Cal.  473;  Northwestern 
El.  R.  Co.  v.  O'Mallcy?  107  111.  App.  599;  Dixon 
v.  Swift,  98  Me.  207  ;  Delaware,  etc.,  R.  Co.  v. 
Reich,  61  N.  J.  L.  635,  68  Am.  St.  Rep.  727; 
Taylor  v.  Haddonfield,  etc.,  Turnpike  Co.,  65 
N.  J.  L.  102;  McCann  v.  Thilemann,  (Supm.  Ct. 
App.  T.)  36  Misc.  (N.  Y.)  T45,  affirmed  74  N. 
Y.  App.  Div.  630. 

8.  Concealment  of  Defects.  —  See  Flaherty  v. 
Nieman,  125  Iowa  546.  And  see  the  title 
Nf.gi.igf.nck,  475.  3  ct  scq. 

9.  Mere  Passive  Permission  —  United  States.  — 
Smith  v.  Day,  (C.  C.  A.)  100  Fed.  Rep.  244; 
Smith  v.  Hopkins,  (C.  C.  A.)  120  Fed.  Rep.  921, 


10C9 


i  i:*7  I  i  '.tit 


L/C  'ENSE  {REA  L  1  'ROPER  TV). 


Vol.  XVIII. 


I  l',t7.     See  notes  I,  2. 

Invitation  Express  or  Implied. 
1  138.     Sec  notes  I,  2,  4. 
1  !»!>.    See  note  I. 


See  note  3. 


California.  —  Means  v.  Southern  California 
R.  Co.,  144  Cal.  473. 

ware.  —  Tully  v.   Philadelphia,  etc.,  R. 
Co.,  3  Penn.  (Del.)  455- 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Hopkins, 
100  111.  App.  594,  afhrmed  200  III.  122;  Bentley 
v.  Loverock,  102  111.  App.  166;  Northwestern 
El.  R.  Co.  v.  O'Malley,  107  111.  App.  599. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Martin,  31 
Ind.  App.  308. 

Iowa. —  Flaherty  v.  Nieman,  125  Iowa  546, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1 136. 

Kentucky.  — ■  Chesapeake,  etc.,  R.  Co.  v. 
Wilder,  72  S.  W.  Rep.  353,  24  Ky.  L.  Rep. 
1821. 

Maine.  —  Moore  v.  Stetson,  96  Me.  197; 
Dixon  v.  Swift,  98  Me.  207. 

Massachusetts.  —  Harobine  v.  Abbott,  177 
Mass.  59;  Cowen  v.  Kirby,  180  Mass.  504. 

Minnesota.  —  Schreiner  v.  Great  Northern  R. 
Co.,  86  Minn.  245. 

Missouri.  —  Wencker  v.  Missouri,  etc.,  R. 
Co.,  169  Mo.  592:  Glaser  v.  Rothschild,  106  Mo. 
App.  418;  Barry  v.  Calvary  Cemetery  Assoc., 
106  Mo.  App.  358. 

New  Jersey.  —  Taylor  v.  Hsddonfield,  etc., 
Turnpike  Co.,  65  N.  J.  L.  102. 

Ne-v  York.  —  McCann  v.  Thilemann,  (Sunm. 
Ct.  App.  T.)  36  Misc.  (N.  Y.)  145,  affirmed  74 
N.  Y.  App.  Div.  630  ;  Crofoot  v.  Syracuse,  etc., 
R.  Co.,  75  N.  Y.  App.  Div.  157  ;  Eckes  v.  Stetler, 
98  N.  Y.  App.  Div.  76. 

North  Carolina.  —  Quantz  V.  Southern  R.  Co., 
137  N.  Car.  136. 

Ohio.  —  Cincinnati,  etc.,  R.  Co.  v.  Aller,  64 
Ohio  St.  183. 

H'isconsin. — ■  Muench  v.  Heinemann,  119 
Wis.  441. 

See  further  the  title  Negligence,  475.  3 
et  seq. 

Need  Only  Refrain    from  Wilfully  Injurious 

Acts.—  Land  v.  Fitzgerald,  68  N.  J.  L.  28.  See 
also  Bvrnes  v.  Boston,  etc.,  R.  Co.,  181  Mass. 
322. 

1137.    1.  Liability  for  "Active  Negligence." 

—  Chicago,  etc.,  R.  Co.  v.  Martin,  31  Ind.  App. 
308;  Moore  v.  Stetson,  96  Me.  197;  Chesley  v. 
Rocheford,  (Neb.  1903)  96  N.  W.  Rep.  241  ; 
Muench  v.  Heinemann,  119  Wis.  441. 

2.  Implied  License.  —  See  Barry  v.  Calvary 
Cemetery  Assoc.,  106  Mo.  App.  358. 

3.  Liability  in  Case  of  Invitation  Express  or 
Implied  —  England.  —  Mafney  v.  Scctt,  (1899") 
1  Q.  B.  986,  68  L.  J.  Q.  B.  736. 

Canada.  —  Marshall  v.  Industrial  Exhibition 
Assoc.,  1  Ont.  L.  Rep.  319,  affirmed  2  Ont.  L. 
Rep.  62. 

Georgia. —  Horton  v.  Harvey,  119  Ga.  219. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Hopkins, 
100  111.  App.  594,  affirmed  200  111.  122. 

Indiana.  —  Warner  v.  Mier  Carriage  Co.,  26 
Ind.  App.  350. 

Louisiana.  —  Lawson  v.  Shreveport  Water- 
works Co.,  tii  La.  84.  quoting  18  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1138  [1137]-. 


Maine.  —  Ward  v.  Maine  Cent.  R.  Co.,  96 
Me.  136;  Dixon  v.  Swift,  98  Me.  207;  Moore 
v.  Stetson,  96  Me.  197. 

Missouri.  —  Miller  v.  George  B.  Peck  Dry 
Goods  Co.,  104  Mo.  App.  609. 

Nebraska.  —  Tucker  v.  Draper,  62  Neb.  66; 
Chesley  v.  Rocheford,  (Neb.  T903)  96  N.  W. 
Rep.  241. 

Neiv  Hampshire.  —  True  v.  Meredilh  Cream- 
ery, 72  N.  H.  154. 

New  Jersey.  —  Delaware,  etc.,  R.  Co.  v. 
Reich,  61  N.  J.  L.  635.  68  Am.  St.  Rep.  727; 
Sebeck  v.  Plattdeutsche  Volkfest  Verein,  64  N. 
J.  L.  624,  81  Am.  St.  Rep.  512;  Spicer  v.  Boice, 
66  N.  J.  L.  434;  Land  v.  Fitzgerald,  6S  N.  J. 
L.  28;  Smith  v.  Jackson,  70  N.  J.  L.  183. 

Xeiv  i  oik.  —  De  Boer  v.  Brooklyn  Wharf, 
etc.,  Co.,  51  N.  Y.  App.  Div.  289;  Fogarty  v. 
Bogart,  59  N.  Y.  App.  Div.  114;  Albert  v.  New 
York,  75  N.  Y.  App.  Div.  553  ;  Fitzgerald  v. 
New  York  Cent.,  etc.,  R.  Co.,  84  N.  Y.  App.  Div. 
59,  affirmed  179  N.  Y.  559;  McDonough  v. 
James  Reilly  Repair,  etc.,  Co.,  (Supm.  Ct.  App. 
T.)  45  Misc.  (N.  Y.)  334. 

Ohio.  —  Toledo  Real  Estate,  etc.,  Co.  v.  Put- 
ney, 10  Ohio  Cir.  Dec.  698,  20  Ohio  Cir.  Ct. 
486. 

South  Carolina.  —  League  v.  Stradley,  68  S. 
Car.  515. 

Tennessee.  —  Baker  v.  Louisville,  etc.,  R.  Co., 
106  Tenn.  490. 

Wisconsin.  —  Hupfer  v.  National  Distilling 
Co.,  114  Wis.  279;  Muench  v  Heinemann,  119 
Wis.  441. 

And  see  the  title  Negligence,  475.  3  et  seq. 

Land  Connected  with  Sidewalk.  —  Rachmel  v. 
Clark,  205  Pa.  St.  314  (to  the  same  effect  as 
Tomle  v.  Hampton,  129  III.  379,  cited  in  the 
original  noie).  See  also  Lawson  v.  Shreveport 
Waterworks  Co.,  in  La.  84,  citing  18  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1137. 

Duty  Extends  to  Servants  of  Licensee.  —  "  The 
duty  which  the  licensor  thus  owes  to  the  licensee 
he  also  owes  to  the  servants  of  the  licensee." 
Moore  v.  .Stetson,  96  Me.  197. 

Liability  Limited  by  Purposes  of  Invitation.  — ■ 
Ryerson  v.  Bathgate,  67  N.  J.  L.  337. 

113§.  1.  Question  for  Jury.  —  Lawson  -•. 
Shreveport  Waterworks  Co.  in  I. a.  84,  quoting 
18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1138. 

2.  How  Implied  Invitation  May  Arise.  —  North- 
western El.  R.  Co.  v.  O'Malley,  107  111.  App. 
599  ;  Lawson  v.  Shreveport  Waterworks  Co.,  1 1 1 
La.  84,  quoting  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1138:  De  Boer  v.  Brooklyn 
Wharf,  etc..  Co.,  51  N.  Y.  App.  Div.  280: 
Fogarty  v.  Bogart,  59  N.  Y.  App.  Div.  114: 
Rachmel  v.  Clark,  205  Pa.  St.  314;  Muench  :•. 
Heinemann,  110  Wis.  441. 

Attractive  Structure  Not  Implied  Invitation  to 
Children.  —  Delaware,  etc.,  R.  Co.  v.  Reich.  61 
N.  J.  L.  635,  68  Am.  St.  Rep.  727. 

4.  Railroad  Crossings.  —  Booth  v.  Union  Ter- 
minal R.  Co..  ia6  Iowa  S:  McCarty  v.  New  York 
Ce"t..  etc..  R.  Co.   77,  N.  Y.  App.  Div.  14 

1139,    1.  Children  Regarded  as  Other  Tres- 


JP79 


Vol.  XVIII. 


LICENSE  {REAL  PROPERTY). 


1140-1144 


1140.  V.  Nonassignable  Character  of  License.  —  See  note  2. 

VI.  Revocation  —  1.  Modes  —  b.  By    Words   or  Acts 
Licensor.  —  See  notes  5,  6. 

1141.  See  notes  1,  5. 

d.  By  Death.  —  See  note  9. 

e.  BY  CONVEYANCE  —  By  Licensor  —  In  General.  —  See  note  IO. 
1143.    See  note  1. 

A  Parol  Sale  of  Standing  Trees.  —  See  note  7. 

1 143.  By  Licensee.  —  See  note  2. 

3.  Right  to  Revoke  —  a.  In  General 
Interest.  — '-  See  note  7. 

1144.  See  notes  2,  3. 


OF 


License  Not  Coupled  with  an 


passers  or  Licensees.  —  Delaware,  etc.,  R.  Co.  v. 
Reich,  61  N.  J.  L.  63s,  68  Am.  St.  Rep.  727. 

1140.  2.  General  Rule  —  Licenses  Not  As- 
signable. —  Jackson  v.  Emmons,  19  App.  Cas. 
(D.  C.)  250;  Polk  v.  Carney,  17  S.  Dak.  436. 

5.  Implied  Revocation. —  Miller  v.  Cronkhite, 
2  N.  Bruns.  Eq.  Rep.  203. 

6.  Hicks  v.  Swift  Creek  Mill  Co.,  133  Ala. 
411,  91  Am.  St.  Rep.  38. 

1141.  1.  Quimby  v.  Straw,  71  N.  H.  160. 
5.  Arbitrary  Revocation.  —  Where  a  railroad 

company  had  a  license  to  run  its  cars  over 
tracks  situated  on  private  property,  its  license 
could  not  be  arbitrarily  or  suddenly  revoked. 
Darlington  v.  Missouri  Pac.  R.  Co.,  99  Mo. 
App.  1. 

9.  Revocation  by  Death.  —  Hicks  v.  Swift 
Creek  Mill  Co.,  133  Ala.  411,  91  Am.  St.  Rep. 
38 ;  Pioneer  Min.,  etc.,  Co.  v.  Shamblin,  140 
Ala.  486;  Jackson  v.  Emmons,  19  App.  Cas. 
(D.  C.)  250;  Emerson  v.  Shores,  95  Me.  237, 
85  Am.  St.  Rep.  404. 

10.  Revocation  by  Conveyance.  —  Hicks  v. 
Swift  Creek  Mill  Co.,  133  Ala.  419,  91  Am.  St. 
Rep.  38,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1 141  ;  Emerson  v.  Shores,  95  Me.  237, 
85  Am.  St.  Rep.  404;  Worthen  v.  Garno,  182 
Mass.  243  ;  Jayne  v.  Cortland  Water  Works  Co., 
(Supm.  Ct.  Spec.  T. )  42  Misc.  (N.  Y.)  263; 
Price,  etc.,  Co.  v.  Madison,  17  S.  Dak.  247, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1 141  ;  Polk  v.  Carney,  17  S.  Dak.  436.  See  also 
Jackson  v.  Emmons,  19  App.  Cas.  (D.  C.)  250. 

1142.  1.  Price,  etc.,  Co.  v.  Madison,  17  S. 
Dak.  247,  citing  18  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1141  [1142]. 

7.  Price,  etc.,  Co.  v.  Madison,  17  S.  Dak. 
247;  Polk  v.  Carney,  17  S.  Dak.  436.  See  also 
Fmerson  v.  Shores,  95  Mc.  237,  85  Am.  St.  Rep. 
404. 

1143.  2.    Conveyance   or   Assignment  by 

Licensee.  —  Polk  v.  Carney,  17  S.  Dak.  436,  cit- 
ing 18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1 14.3. 

7.  General  Rule  —  License  Revocable  —  Eng- 
land.—  Wilson  v.  Tavener,  (1901)  1  Ch.  578, 
70  L.  J.  Ch.  263. 

Alabama.  —  Hicks  v.  Swift  Creek  Mill  Co., 
133  Ala.  411,  91  Am.  St.  Rep.  38;  Pioneer  Min., 
etc.,  Co.  v.  Shamblin,  140  Ala.  486. 

Arkansas.  —  Be'ser  v.  Moore,  73  Ark.  296. 

Georgia.  —  Hiers  v.  Mill  Haven  Co.,  113  Ga. 
1002. 

Illinois.  —  F.ntwhistlc  v.  Hcnke.  113  111.  Ann. 
572,  affirmed  211  111.  273.  Se?  also  West  Chi- 
cago St.  R.  Co,  v.  People,  254  \\\,  9. 


Indiana.  —  Watson  v.  Adams,  32  Ind.  App. 
283,  citing  18  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  1 143;  Kibbey  v.  Richards,  30  Ind.  App. 
101,  96  Am.  St.  Rep.  333. 

Michigan.  —  Greenwood  v.  School  Dist.  No. 
4,  126  Mich.  81,  7  Detroit  Leg.  N.  710. 

New  Jersey.  —  Oliphant  v.  Richman,  67  N.  J. 
Eq.  280. 

New  York.  —  Spink  v.  Corning,  61  N.  Y. 
App.  Div.  84.  affirmed  172  N.  Y.  626;  Brown  v. 
New  York,  78  N.  Y.  App.  Div.  361,  affirmed 
176  N.  Y.  571  ;  Javne  v.  Cortland  Water  Works 
Co.,  (Supm.  Ct.  Spec.  T.)  42  Misc.  (N.  Y.) 
263  ;  Little  v.  American  Telephone,  etc.,  Co.,  96 
N.  Y.  App.  Div.  559. 

Oregon.  —  Ewing  v,  Rhea,  37  Oregon  583,  82 
Am.  St.  Rep.  783. 

Instances. —  The  following  licenses  are  revo- 
cable : 

To  Pass  over  hand.  —  Kibbey  v.  Richards.  30 
Ind.  App.  101,  96  Am.  St.  Rep.  333. 

To  Carry  Drain  over  Land.  —  Knoll  v.  Baker. 
34  Ind.  App.  124. 

Mining  License. — •  Entwhistle  v.  Henke,  113 
III.  App.  572,  affirmed  211  111.  273. 

To  Dig  Ditch.  —  Hicks  v.  Swift  Creek  Mill 
Co.,  133  Ala.  411,  91  Am.  St.  Rep.  38. 

To  Ruild  Railroad.  —  Stratton's  Independence 
v.  Midland  Terminal  R.  Co.,  32  Colo.  493. 

To  Cut  Ice.  —  Oliphant  v.  Richman,  67  N.  J. 
Eq.  280. 

To  Carry  Water  Main  over  Land. — Jayne  v. 
Cortland  Water  Works  Co.,  (Supm.  Ct.  Spec. 
T.)  42  Misc.  (N.  Y.)  263. 

To  Lay  Pipe  over  Land.  — ■  Pioneer  Min., 
etc.,  Co.  v.  Shamblin,  140  Ala.  486. 

To  Build  Wharf.  —  Turner  v.  Mobile.  135 
Ala.  73. 

To  Project  Eaves  over  Premises  of  Another. 
—  Huber  v.  Stark,  124  Wis.  359. 

To  Erect  Boarding  for  Bill  Posting.  —  Wil- 
son v.  Tavener,  (1901)  1  Ch.  578,  70  L.  J.  Ch. 
263. 

To  Erect  Telephone  Poles.  —  Little  v.  Ameri- 
can Telephone,  etc.,  Co.,  96  N.  Y.  App.  Div. 
559- 

II '14.     2.  Effect    of    Consideration.  —  See 

Spink  v.  Corning,  61  N.  Y.  App.  Div.  84, 
affirmed  172  N.  Y.  626. 

3.  Contrary  Rule.  —  Sullivan  Timber  Co.  v. 
Mobile.  12.1  Fed.  Rep.  6,18.  citing  18  Am.  and 
Eng.  ENrvr.  of  Law  (2d  cd.)  1144:  Patterson 
MiUs,  fCal.  1902)  68  Pac.  Rop.  1034:  Hiers 
Mill  Haven  Co.,  n  1  Ga.  ion?:  Fwing 
Rhea,  17  Or^eon  583,  82  Am,  St.  Rep, 
783. 


111.111.10  LICENSE  [REAL  PROPERTY).  Vol.  XVIII. 
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1145.  b 

—  Sec  note  8. 

I  1  H».    See  notes  2,  3,  4. 

Held  Revocable.  —  See  note  7. 
1 147.    See  note  1. 

c.   Coupled  with  Grant  or 

note  3. 
1148. 
1  l.lO. 


Interest  —  irrevocable. 


See 


Where  Trees  or  Crops  Are  Sold  Orally.  —  See  notes  2,  3,  4. 

4.  Rights  of  Pafties  on  Revocation  and  Attempted  Revocation 

Character  of  Property.  —  See  note  4. 

VII.  Evidence  —  Questions  of  Law  and  Fact. 


See  note  10. 


1115.    8.  Irrevocable  if  Executed  and  Expense 

Incurred —  United    States.  —  Sullivan  Timber 

■.Jo.  v.  Mobile,  no  Fed.  Rep  196,  citing  18  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  114s;  Sulli- 
van Timber  Co;  v.  Mobile,  124  Fed.  Rep.  648, 
citing  18  Am.  and  Eng.  Encyc.  of  Law  (2d  cd.) 
1145- 

Alabama.  —  See  the  cases  supporting  the  con- 
trary rule,  infra.  1146.  ncte  7. 

Colorado.  — ■  Compare  Stratton's  Independence 
v.  Midland  Terminal  R.  Co.,  32  Colo.  493. 

Georgia.  —  Hiets  v.  Mill  Haven  Co.,  113  Ga. 
1002;  Brantley  v.  Perry,  120  Ga.  760. 

Indiana.  —  Oster  v.  Broe,  161  Ind.  113;  Wat- 
son v.  Adams,  32  Ind.  App.  281  ;  Knoll  v.  Baker, 
34  Ind.  App.  124. 

Kansas.  —  Kastner  v.  Benz,  67  Kan.  488,  cit- 
ing 18  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
U45- 

Ohio.  —  Compare  Mather  v.  Wright,  1 1  Ohio 
Cir.  Dec.  103,  21  Ohio  Cir.  Ct.  103. 

Oregon.  —  Ewing  v.  Rhea,  37  Oregon  583,  82 
Am.  St.  Rep.  783  (partially  overruling  Curtis  v. 
La  Grande  Hydraulic  Water  Co.,  20  Oregon 
34)  ;  Miser  v.  O'Shea,  37  Oregon  231,  82  Am. 
St.  Rep.  751. 

Pennsylvania. —  Moore  v.  Neubert,  21  Pa. 
Super.  Ct.  144. 

1 1 4tt.  2.  Easement  Resulting  from  License.  — 
Brantley  V.  Perry,  120  Ga.  760;  Knoll  v.  Baker, 
34  Ind.  App.  124.  See  also  Moore  v.  Neubert, 
21  Pa.  Super.  Ct.  144- 

3.  Purchasers  with  Notice. — Brantley  v.  Perry, 
T20  Ga.  760. 

4.  Injunction.  —  Sullivan  Timber  Co.  v.  Mobile, 
1  to  Fed  Rep.  186,  124  Fed.  Rep.  648,  citing 
18  Am.  avd  Eng.  Encyi.'.  of  Law  (2d  ed.) 
1 1 46  *  Hiers  v.  Mill  Haven  Co.,  113  Ga.  1002. 

7.  Revocable  Even  if  Expense  Incurred  —  Ala- 
bama.—  Hicks  v.  Swift  Creek  Mill  Co.,  133  Ala. 
421,  91  Am.  St.  Rep.  38,  quoting  18  Am.  and 


Eng.  Encyc.  of  Law  (2d  ed.)  1146;  Turner  v. 
Mobile,  135  Ala.  73.  See  also  Pioneer  Min., 
etc.,  Co.  v.  Shamblin,  140  Ala.  486. 

Colorado.  —  Stratton's  Independence  v.  Mid- 
land Terminal  R.  Co.,  32  Colo.  493. 

llhnois.  —  Entwhistle  v.  Henke,  113  111.  App. 
572,  affirmed  211  111.  273. 

Missouri.  —  Mine  La  Motte  Lead,  etc.,  Co.  v. 
White,  106  Mo.  App.  222. 

New  Hampshire.  —  Quimby  v.  Straw,  71  N. 
H.  160. 

New  York.  —  Spink  v.  Corning,  61  N.  Y.  App. 
Div.  84,  affirmed  172  N.  Y.  626;  Allerton  v. 
Steele,  59  N.  Y.  App.  Div.  622 

Wisconsin. —  Huher  v.  Stark.  124  Wis.  359. 

Canada.  —  See  Miller  v.  Cronkhite,  2  N. 
Bruns.  Eq.  Rep.  203. 

1147.  1.  Statute  of  Frauds.  —  Mather  v. 
Wright,  11  Ohio  Cir.  Dec.  £78,  21  Ohio  Cir.  Ct. 
103. 

3.  License  Coupled  with  Grant  or  Interest  Ir- 
revocable. —  Hall  v.  Abraham,  44  Oregon  477. 

1148.  2.  Growing  Trees  or  Crops.  —  Emerson 
v.  Shores,  05  Me.  237,  85  Am.  St.  Rep.  404 ; 
Mine  La  Motte  Lead,  etc..  Co.  v.  White,  106 
Mo.  ^pp.  222. 

3.  Trees  or  Crops  Severed. — Watson  v.  Ad->ms, 
32  Ind.  App.  281  ;  Emerson  v.  Shores,  95  Me. 
237,  85  Am.  St.  Rep.  404;  Price,  etc.,  Co.  v. 
Madison,  17  S.  Dnk.  247.  See  also  Mine  La 
Motte  Lead,  etc.,  Co.  v.  White.  106  Mo.  App. 
222. 

4.  Garner  v.  M.ihoney.  115  Towa  356. 

1  1 50.  4.  Structures  Erected  under  License  — > 
Removal.  —  Jackson  v.  Erumons,  19  Ann.  Cas. 
( D.  C.)  250;  Salley  v.  Robinson,  96  Me.  474, 
90  Am.  St.  Ren.  410:  Omaha  Bridge,  etc..  R. 
Co.  v.  Whitney,  (Neb.  1903)  94  N.  W.  Rep. 
513- 

10.  Burden  of  Proof .  —  Spink  v.  Corning,  61  N. 

Y.  App.  Div.  84,  affirmed  172  N.  Y.  626. 


1072 


LIENS. 


By  O.  D.  Estk. 

6.  II.  Definition.  —  See  note  i. 

The  Right  of  Prior  Payment.  —  See  note  3. 

7.  V.  Common-law  Liens  —  1.  In  General.  —  See  note  4. 

8.  4.  Particular  Liens  —  b.  Implied  Lien  for  Services.  —  See  note  1 3. 

9.  5.  General  Liens.  —  See  note  9. 

1 0.  6.  General  Characteristics   and   Requisites  of  Common-law   Liens  — 

c.  One  Can  Create  a  Lien  Only  to  the  Extent  of  His  Interest.  — 
See  note  4. 

d.  Possession  Essential.  —  See  note  5. 

1 1.  See  note  2. 

12.  /.  Lien  Excluded  by  Contract  Inconsistent  with  It  —  And 

Where  Goods  Are  Deposited  for  a  Particular  Purpose.  —  See  note  4. 

13.  VI.  Equitable  Liens  —  1.  In  General—  c.  Property  Must  Be 
Distinctly  Traced.  —  See  note  i. 

2.  Liens  Arising  from  Express  Contract  —  a.  In  General  —  (i)  How 
Created.  —  See  note  3. 

14.  See  note  2. 

The  Maxim  of  Equity  upon  Which  the  Doctrine  Rests.  —  See  note  4. 
(2)  Essential  Elements  —  (a)  Sufficient  Identification  of  the  Property  Charged. 
—  See  note  6. 

15.  (b)  Intention  to  Create  Charge.  —  See  note  3. 


6.  1.  Term  Defined.  —  See  the  concurring 
opinion  of  Poffenbarger,  J.,  in  Morrison  v. 
Clarksburg  Coal,  etc.,  Co.,  52  W.  Va.  331, 
quoting  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  6. 

3.  Right  to  Prior  Payment  Not  a  Lien.  — 

Weisel  v.  Old  Dominion  Steamship  Co.,  99  N. 
Y.  App.  Div.  568,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  6. 

7.  4.  Common-law  Lien  Defined.  —  Burrough 
v.  Ely,  54  W.  Va.  118,  102  Am.  St.  Rep.  926. 

8.  13.  Lien  for  Services.  —  Henderson  v. 
Mahoney,  31  Tex.  Civ.  App.  539.  See  also 
Davidson  v.  Fankuchen,  (Supm.  Ct.  App.  T.)  88 
N.  Y.  Supp.  196;  Lithgow  v.  Sweedberg,  (Tex. 
Civ.  App.  1904)  78  S.  W.  Rep.  246. 

An  Accountant  Has  No  Lien  on  Books  Which 
He  Has  Examined,  unless  he  can  show  either 
that  he  has  made,  altered,  or  repaired  the  books, 
or  else  that  he  has  added  to  their  value  or  im- 
proved them.  At  common  law  accountants  were 
not  given  liens  similar  to  those  of  attorneys, 
warehousemen,  wharfingers,  and  other  special 
classes  of  persons.  Scott  Shoe  Machinery  Co. 
v.  Broaker,  (N.  Y.  City  Ct.  Gen.  T.)  -55  Misc. 
(N.  Y.)  382. 

9.  9.  General  Liens  May  Arise  from  the  Usage 
of  the  Trade.  —  See  also  In  re  London,  etc., 
Finance  Corp..  (tqo2)  2  Ch.  416. 

10.  4.  An  Innkeeper's  Lien  attaches  to  prop- 
erty of  which  the  guest  is  in  lawful  possession 
as  agent  of  another.  Polk  v.  Mclcnbncker,  136 
Mich.  611,  and  see  the  title  Inns  and  Inn- 
keepers, vol.  t6,  p.  550. 
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5.  Possession  an  Essential  Element.  —  Peoples 
Bank  v.  Frick  Co.,  13  Okla.  179. 

11.  2.  Possession  Must  Be  Rightful. —  Peoples 
Bank  v.  Frick  Co.,  13  Okla.  179. 

12.  4.  Deposit  of  Goods  for  Purpose  Incon- 
sistent with  Lien. — ■  Blumenberg  Press  v.  Mutual 
Mercantile  Agency,  77  N.  Y.  App.  Div.  87 
[citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  12],  reversed  on  other  grounds  177  N.  Y. 
362. 

13.  1.  Property  or  Fund  Must  Be  Distinctly 
Traced. —  Hutchinson  v.  Le  Roy,  (C.  C.  A.)  113 
Fed.  Rep.  202;  Culver  v.  Guyer,  129  Ala.  602; 
Lang  v.  Metzger,  101  III.  App.  380,  affirmed 
206  111.  475  ;  Thornberry  v.  Thornberry,  (Ky. 
1902)  68  S.  W.  Rep.  129. 

3.  Written  Contract  Showing  Intention  to 
Charge  Particular  Property. —  In  re  Olzendam 
Co.,  117  Fed.  Rep.  179;  Howard  v.  Delgado, 
(C.  C.  A.)  121  Fed.  Rep.  26;  Gage  v.  Cameron, 
212  111.  146. 

14.  2.  Verbal  Contract  Will  Create  Lien  on 
Personal  Property. —  Hclfrech  Lumber,  etc.,  Co. 
v.  Honaker,  (Ky.  1903)  76  S.  W.  Rep.  342. 

4.  Maxim  upon  Which  Doctrine  Rests.  — 
Howard  v.  Delgado,  (C.  C.  A.)  121  Fed.  Rep. 
26  ;  Industrial  Lumber  Co.  v.  Texas  Pine  Land 
Assoc.,  31  Tex.  Civ.  App.  375. 

6.  Property  Must  Bo  So  Described  that  It  Can 
Be  Identified.  — Franklin  v.  Browning,  (C.  C.  A.) 
117  Fed.  Ren.  226 

15.  3.  Intention  to  Create  Lien  Must  Be 
Clear.  —  Franklin  v.  Browning,  (C.  C.  A.) 
117  Fed.  Rep.  226;  Industrial  Lumber  Co.  v. 
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1 5.    (3)  Liens  on  Future-acquired  Property.  —  See  note  4. 
1  tf.    See  note  I. 

(4)  Construction  of  Contracts.  —  See  note  2. 
17.   b.  Liens  Arising  from  Orders  or  Assignments. 


See  notes 


1 1>.    3.  Liens  Founded  on  Equitable  Principles  in  Absence  of  Express  Contract 

a.  IN  General.  —  See  note  6. 

91.  b.  Liens  for  Improvements  and  Repairs  —  (2)  Of  One  Laboring 
under  a  Mistake  as  to  Title.  —  See  notes  1,2. 

(3)  Fraud  or  Acquiescence  on  Part  of  Real  Owner.  — ■  See  note  3. 

99.  c.  Owner's  Lien  for  Money  or  Property  Unlawfully  Ob- 
tained FROM  Him.  — See  note  7. 

93.  Lien  of  Person  Beneficially  Entitled  to  Money.  —  See  note  I. 

VII.  Statutory  Liens — 1.  Power  to  Create.  —  See  note  8. 

94.  3.  Construction — a.  In  General.  —  See  notes  1,  3. 

4.  Possession  Not  Essential.  —  See  note  6. 

5.  Power  of  Legislature  to  Modify  or  Destroy.  —  See  note  8. 

95.  VIII.  Assignment  of  Liens— 1.  Common-law  Liens.  —  See  note  1. 

2.  Statutory  Liens.  —  See  note  II. 

96.  See  note  1. 

3.  Equitable  Liens.  —  See  note  2. 

IX.  Subrogation.  —  See  note  4. 

X.  Determination  or  Dischakge  of  Liens  —  1.  Waiver  —  a.  By 

Voluntary  Surrender  of  Possession  —  (1)  Rule  Stated.  —  See  note  6. 


Texas  Pine  Land  Assoc.,  31  Tex.  Civ.  App.  375. 
See  also  Gage  v.  Cameron,  212  111.  146,  revers- 
ing no  HI.  App.  381. 

15.  4.  Liens  on  Property  to  Be  Subsequently  Ac- 
quired.—  Abell  v.  Middleton,  2  Ont.  L.  Rep.  209. 

16.  1.  Intention  to  Charge  Must  Be  Clearly 
Expressed.  —  Thornberry  v.  Thornberry,  (Ky. 
1902)  68  S.  W.  Rep.  129. 

2.  Contract  Construed. —  Brown  v.  Neilson,  61 
Neb.  765,  87  Am.  St.  Rep.  525. 

17.  1.  Lien  Not  Created  by  Mere  Agreement 
to  Pay  Debt  Out  of  Designated  Fund.  — -Franklin  v. 
Browning,  (CCA.)  117  Fed.  Rep.  226;  Cash- 
ing v.  Chapman,  115  Fed.  Rep.  237;  Elmore  v. 
Symonds,  183  Mass.  321  ;  Phillips  v.  Hogue, 
63  Neb.  192. 

2.  Appropriation  of  Fund  Pro  Tanto  Essential. 
—  Cushing  v.  Chapman,  115  Fed.  Rep.  237; 
Elmore  v.  Symonds,  183  Mass.  321. 

1 9.  6.  Liens  Founded  on  Equitable  Principles. 
■ — Ballard  v.  Can-.plin,  161  Ind.  16;  Sutton  v. 
Gibson,  (Ky.  1905)  84  S.  W.  Rep.  335. 

21.  1.  Real  Owner  Seeking  Equitable  Aid 
Must  Pay  for  Improvements.  —  Green  v.  McDon- 
ald, 75  Vt.  93. 

2.  Armstrong  v.  Ashley,  22  App.  Cas.  (D.  C.) 
368. 

3.  Improvements  or  Repairs  Induced  by  Fraud 
or  Acquiescence  of  Real  Owner.  — ■  See  Green  v. 

McDonald,  75  Vt.  93. 

In  Robards  v.  Robards,  (Ky.  1905)  85  S.  W. 
Rep.  718,  A  made  improvements  on  B's  land, 
relying  on  B's  contract  that  he  would  convey 
the  land  to  him.  B  refused  to  convey  the  land 
and  it  was  held  that  equity  would  declare  a  lien 
on  B's  land  in  favor  of  A  for  the  value  of  his 
'mprovements. 

22.  Conversion  of  Stock  by  Pledgee.  — 
Hutchinson  v.  Le  Roy,  (C.  C.  A.)  113  Fed.  Rep. 
202. 


23.  1.  In  Culver  v.  Guyer,  129  Ala.  602,  A 
deposited  an  insurance  policy  with  B  as  col- 
lateral security  for  a  debt.  The  money  that  B 
secured  on  the  insurance  policy  exceeded  his 
debt  and  interest  thereon.  It  was  held  that  A 
could  follow  this  excess  fund  into  whatever 
property  B  had  converted  it  into  and  subject 
such  property  to  the  payment  of  his  debt. 

8.  Power  of  Legislature  to  Create  Liens.  — 
See  Fitch  v.  Applegate,  24  Wash.  25. 

24.  1.  Construction  of  Statutory  Liens.  — 
Chicago  Title,  etc.,  Co.  v.  McGlew,  193  111. 
457- 

3.  Mott  v.  Wissler  Min.  Co.,  (C.  C.  A.)  135 
Fed.  Rep.  697,  quoting  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  24. 

6.  Possession  Essential  —  Factor's  Lien.  — 
Rosenbaum  v.  Hayes,  10  N.  Dak.  311. 

8.  State  Trust  Co.  v.  Kansas  City,  etc.,  R.  Co., 
115  Fed.  Rep.  367. 

25.  1.  Common-law  Liens  Not  Assignable.  — 
Rosencranz  v.  Swofford  Bros.  Dry  Goods  Co., 
175  Mo.  518,  97  Am.  St.  Rep.  609. 

11.  Statutory  Liens  Not  Dependent  upon  Posses- 
sion of  Property  Generally  Assignable.  —  Clark  v. 
Brown,  141  Cal.  93. 

26.  1.  Assignment  of  Debt  Usually  Carries 
Right  to  Lien. — -See  Smith  v.  Butler,  72  Ark. 
350;  Ray  v.  Anderson,  119  Ga.  926;  Mulky  v. 
Karsell,  31  Ind.  App.  595;  Brandenburg  v.  Nor- 
wood, (Tex.  Civ.  App.  1901)  66  S.  W.  Rep. 
587. 

2.  Liens  Created  by  Express  Contract.  —  Falls 
City  First  Nat.  Bank  v.  Edgar,  65  Neb.  340. 

4.  Subrogation. — Ft.  Jefferson  Imp.  Co.  v. 
Dupoyster,  112  Ky.  702. 

6.  Common-law  Lien  Waived  by  Voluntary  Sur- 
render of  Possession. —  See  Rnspnonn/  v.  Swof- 
ford Bros.  Dry  Goods  Co.,  175  Mo.  518,  07  Am. 
St.  Rep.  609. 
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27.  (2)  Constructive  Possession  Sufficient  to  Maintain  Lien.  —  See 
note  3. 

(6)  Lien  Not  Determined  by  Involuntary  Surrender  of  Possession.  — 
See  note  IO. 

28.  (7)  Surrender  of  Part  of  Property  —  (a)  "Where  Property  Was  Delivered 
under  a  Single  Contract.  —  See  note  I. 

(b)  Where  Property  Was  Delivered  under  Separate  Contracts. —  See  note  3. 

b.  By  Express  Agreement.  —  See  note  5. 

c.  By  Acts  or  Agreements  Inconsistent  with  Lien  —  (1)  /;/ 
—  See  note  6. 

(2)  Inconsistent  Agreements  as  to  Time  or  Mode  of  Payment.  —  See 


General. 

29. 
note  1. 


30. 

note  1. 


d.  By  Taking  Other  Security  —  (1)  General  Rule.  —  See  note  7. 
(2)  Taking  Note   or    Other   Personal   Security   of  Debtor.  —  See 


(3)  Taking  Security  of  Third  Person.  —  See  note  2. 

(4)  Taking  Mortgage  or  Pledge.  —  See  note  6. 

32.  h.  Conversion  of  the  Property.  —  See  note  6. 

2.  Payment  —  b.  When  Debtor's  Note  Will  Constitute  Pay- 
ment. —  See  note  9. 

33.  3.  Tender.  —  See  note  6. 

Where  a  Holder  of  Goods  Detains  Them  for  Two  Claims.  —  See  note  7. 

34.  XI.  Enforcement  of  Liens  —  1.  Common-law  Liens  —  a.  No  Right 

of  Sale.  —  See  note  7. 

35.  b.  Liability  for  Unauthorized  Sale  —  Owner's  Rights.  — 
See  note  2. 

c.  Remedy  of  Lienholder  Where  Property  Is  Wrongfully 
Taken  by  Third  Party.  —  See  note  5. 


27.  S.  Davidson  Steamship  Co.  v.  119254 
Bushels  Flaxseed,  117  Fed.  Rep.  283. 

10.  Involuntary  Surrender  of  Possession  Not  a 
Waiver.  —  McGill  v.  Chilhowee  Lumber  Co., 
111  Tenn.  552,  quoting  19  Am.  and  Eng.  Encvc. 
of  Law  (2d  ed.)  27. 

28.  1.  Property  Delivered  under  a  Single  Con- 
tract —  Surrender  of  Part.  —  See  Griffith  v. 
Speaks,  11 1  Ky.  149. 

3.  Rule  Where  Property  Was  Delivered  under 
Separate  Contracts.  —  Shingleur-Johnson  Co.  v. 
Canton  Cotton  Warehouse  Co.,  78  Miss.  875. 

5.  Waiver  by  Express  Agreement.  —  Planters 
Compress  Co.  v.  Howard,  35  Tex.  Civ.  App.  300. 
See  also  Wimp  v.  Early,  104  Mo.  App.  85. 

6.  Inconsistent  Acts  or  Agreements.  —  See 
Young  v.  Austin,  100  111.  App.  248. 

Taking  Personal  Judgment  and  Failing  to  Fore- 
close Lien.  —  Bond  v.  Carter,  (Tex.  Civ.  App. 
1903)  73  S.  W.  Rep.  45. 

29.  1.  Inconsistent  Agreements  as  to  Payment. 
—  Blumenberg  Press  v.  Mutual  Mercantile 
Agency,  77  N.  Y.  App.  Div.  87  [citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  29],  re- 
versed on  other  grounds  177  N.  Y.  362;  Rosen- 
baum  v.  Hayes,  10  N.  Dak.  311. 

7.  When  Taking  of  Other  Security  Will  Consti- 
tute a  Waiver. — Scott  v.  Edgar,  (Ind.App.  1901) 
60  N.  E.  Rep.  468. 

30.  1.  Lien  Not  Waived  by  Taking  Debtor's 
Personal  Security. —  Chicago  Title,  etc.,  Co.  v. 
McGlew,  193  III.  457,  citing  19  Am.  and  Eng. 
Encyi.  of  Law  (2d  ed.)  30.  See  also  Ford  v. 
Hodgson.  3  Ont.  L.  Rep.  526. 

2.  Waiver  by  Taking  Joint  Note  of  Debtor  and 


Third  Parties. — Shrimsher  v.  Newton,  3  Indian 

Ter.  555. 

6.  Lien  Presumptively  Waived  by  Taking  Mort- 
gage or  Pledge.  —  Security  Trust  Co.  v.  Temple 
Co.,  67  N.  J.  Eq.  514.  But  see  Rosenbaum  v. 
Hayes,  10  N.  Dak.  311. 

A  vendor  of  land  waives  his  lien  by  taking  a 
trust  deed  for  the  purchase  price.  Nixon  v. 
Knollenberg,  92  Mo.  App.  22;  Hunton  v.  Wood, 
101  Va.  54. 

32.  6.  Waiver  by  Conversion  of  Property,  — 
Peoples  Bank  v.  Frick  Co.,  13  Okla.  179. 

9.  Lien  Divested  by  Accepting  Note  as  Payment. 
—  Blumenburg  Press  v.  Mutual  Mercantile 
Agency,  77  N.  Y.  App.  Div.  87,  reversed  on 
other  grounds  177  N.  Y.  362. 

33.  6.  Valid  Tender  of  Amount  of  Debt.  — 
See  Davidson  v.  Fankuchcn,  (Supm.  Ct.  App. 
T.)  88  N.  Y.  Supp.  106. 

7.  Where  Goods  Are  Detained  for  Secured  and 
Unsecured  Claim.  —  Weeks  v.  Robert  A.  Johnson 
Co.,  116  Wis.  105,  quoting  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  33. 

34.  7.  Common-law  Lien  Cannot  Be  Enforced 
by  Sale. —  Burrough  v.  Ely,  54  W.  Va.  118,  102 
Am.  St.  Rep.  926,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  34.  See  also  Reebie  v. 
ftrackett,  100  111.  App.  631  ;  Lithgow  v.  Sweed- 
berg,  (Tex.  Civ.  App.  1904)  78  S.  W.  Rep.  246. 

35.  2.  Liability  for  Unauthorized  Sale.  —  Dar- 
lington v.  Missouri  Pac.  R.  Co.,  99  Mo.  App.  1. 

5.  McGill  v.  Chilhowee  Lumber  Co.,  in 
Tenn.  552,  citing  10  Am.  and  Eng.  Encyc.  of 
Law  (id  ed.)  35  ;  Burrough  v.  Ely,  54  W.  Va. 
118,  10:'  Am.  St.  Rep.  926, 
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2.  Statutory  Liens  —  When  Statutory  Lien3  Are  Enforceable  in  Equity.  —  See 

3.  Equitable  Liens  —  a.  Enforceable  Only  in  Equity.  —  See 

c.  Against  Whom  Enforceable.  —  See  notes  8,  9. 
See  notes  1,  2,  3. 


35. 

note  8. 
M\. 

note  5. 

:i7. 

:{.».  8.  When  Equity  Has  Jurisdiction  to  Enforce 

Statutory  Lien,  —  .National  Bankt'.  I'etterson,  200 
ill.  j  15,  citing  19  Am.  \nd  Eng.  Encyc.  of 
Law  (2d  ed.)  35. 

Equity  Will  Not  Enforce  Statutory  Lien  Where 
Amount  Involved  Is  Trifling.  —  Kelaher  v.  Eng- 
lish, 62  N.  J.  Eq.  674. 

:{<$.  5.  Remedy  at  Law.  —  The  fact  that  a 
party  could  enforce  his  claim  by  an  action  at 
law  is  no  defense  to  a  bill  for  the  enforcement 
of  an  equitable  lien.  Tinsley  v.  Durfey,  99  111. 
App.  239. 

8.  Receiver.  —  Howard  v.  Delgado,  (C.  C.  A.) 
121  Fed.  Rep.  26. 

9.  Voluntary  Assignee.  —  In  re  Olzendam  Co., 
117  Fed.  Rep.  179. 

■17.    1.  A  Trustee  in  Bankruptcy  is  entitled  to 


hold  goods  as  against  an  equitable  lien  in  juris- 
dictions where  attaching  creditors  are  classed 
as  purchasers  for  value.  In  re  Olzendam  Co., 
1 1 7  Fed.  Rep.  1 79. 

2.  Subsequent  Purchasers  and  Incumbrancers 
with  Notice.  —  In  re  Olzendam  Co.,  117  Fed. 
Rep.  179;  Gage  v.  Cameron,  212  111.  146;  Hel- 
frech  Lumber,  etc.,  Co.  v.  Honaker,  (Ky.  1903) 
76  S.  W.  Rep.  342.  See  also  Judge  v.  Curtis,  72 
Ark.  132. 

3.  Not  Enforceable  Against  Bona  Fide  Pur- 
chasers and  Incumbrancers  for  Valuable  Considera- 
tion Without  Notice. —  In  re  Olzendam  Co.,  117 
Fed.  Rep.  179.  See  also  Mulky  v.  Karsell,  31 
Jnd.  App.  595  ;  Halvorsen  v.  Halvorsen,  120 
Wis.  52. 


LIFE  INSURANCE. 


By  John  Simpson. 

43.  III.  The  Premium  —  2.  Discrimination  in  Rates.  —  See  note  5. 

44.  3.  Necessity  of  Payment  —  a.  As  Prerequisite  to  Validity  of 

CONTRACT  —  Where  Contract  Does  Not  Require  Prepayment.  —  See  note  I. 
Condition  in  Policy  Requiring  Prepayment.  —  See  note  2. 

b.  To  Avoid  a  Forfeiture  —  (i)  Nonpayment  of  Premium. — 
See  notes  5,  7. 


43.  5.  Discrimination  in  Life  Insurance  Rates 
—  Statutes.  —  Rothschild  v.  New  York  L.  Ins. 
Co.,  97  111.  App.  547 ;  New  York  Bankers'  L. 
Ins.  Co.  v.  Howland,  73  Vt.  1. 

44.  1.  Mutual  Reserve  Fund  L.  Assoc.  v. 
Stephens,  115  Ga.  192;  Reese  v.  Fidelity  Mut. 
L.  Assoc.,  1 1 1  Ga.  482. 

2.  Effect  of  Condition  in  Policy  Requiring  Pre- 
payment of  Premium.  —  Kearney  v.  /Etna  L.  Ins. 
Co.,  109  111.  App.  609 ;  Stramback  v.  Fidelity 
Mut.  L.  Ins.  Co.,  (Minn.  1905)  102  N.  W.  Rep. 
732;  Russell  v.  Prudential  Ins.  Co.,  176  N.  Y. 
178,  98  Am.  St.  Rep.  656.  See  also  Mutual  L. 
Assur.  Co.  v.  Giguere,  32  Can.  Sup.  Ct.  348. 

6.  No  Forfeiture  for  Nonpayment  Apart  from 
Contract. —  Nederland  L.  Ins.  Co.  v.  Meinert, 
(C.  C.  A.)  127  Fed.  Rep.  651,  quoting  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  44;  Swander 
! .  Xorthern  Cent.  L.  Ins.  Co.,  25  Ohio  Cir.  Ct.  3. 

7.  Forfeiture  for  Nonpayment  of  Premium  — 
United  States.  —  McMaster  v.  New  York  L.  Ins. 
Co.,  183  U.  S.  25  ;  Schmerz  v.  U.  S.  L.  Ins.  Co., 
(C.  C.  A.)  118  Fed.  Rep.  250. 

Arkansas.  —  Mutual  Reserve  Fund  L.  Assoc. 
v.  Minehart,  72  Ark.  630. 

California.  —  Cayford  v.  Metropolitan  L.  Ins. 
Co.,  144  Cal.  763;  Brown  v.  Mutual  Reserve 
Fund  L.  Assoc.,  137  Cal.  278;  Nielsen  v.  Provi- 
dent Sav.  L.  Assur.  Soc,  (Cal.)  66  Pac.  Rep. 
663. 


Illinois.  —  Roberts  v.  ^Etna  L.  Ins.  Co.,  212 
III.  382. 

Indiana.  —  Tibbits  v.  Mutual  Ben.  L.  Ins.  Co., 
159  Ind.  671. 

Kentucky.  —  Letzler  v.  Pacific  Mutual  L.  Ins. 
Co.,  (Ky.  "1905)  8s  S.  W.  Rep.  177;  Mutual  L. 
Ins.  Co.  v.  Lucas,  (Ky.  1904)  79  S.  W.  Rep.  279. 

Louisiana.  —  Grevenig  v.  Washington  L.  Ins. 
Co.,  112  La.  879,  104  Am.  St.  Rep.  474. 

M<ssouri.  —  Veidt  v.  Missouri,  etc.,  R.  Co., 
109  Mo.  App.  102. 

Nebraska.  — •  Anders  v.  Life  Ins.  Clearing  Co., 
62  Neb.  585. 

New  York.  — ■  Palmer  v.  Mutual  L.  Ins.  Co., 
(Supra.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  318; 
Hewitt  v.  American  Union  L.  Ins.  Co.,  66  N. 
Y.  App.  Div.  80. 

Texas.  —  Metropolitan  L.  Ins.  Co.  v.  Bradley, 
98  Tex.  230  ;  Ash  v.  Fidelity  Mut.  L.  Assoc.,  26 
Tex.  Civ.  App.  501. 

Washington.  —  Nixon  v.  Travelers'  Ins.  Co., 
25  Wash.  254. 

Wisconsin.  —  McDonald  v.  Provident  Sav. 
L.  Assur.  Soc,  108  Wis.  213,  81  Am.  St.  Rep. 
885. 

Canada.  —  See  Greenwood  v.  Home  L.  Ins. 
Co.,  37  Can.  L.  J.  129. 

Possession  of  Policy  Prima  Facie  Evidence  of 
Payment.  —  Page  v.  Virginia  L.  Ins.  Co.,  131 
N.  Car.  115:  Cole  v.  Preferred  Acc.  Ins.  Co., 
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45.    Part  Payment.  —  See  note  I . 

No  Belief  in  Equity.  —  See  note  2. 

Effect  of  Death  of  Insured  Before  Time  of  Payment.  —  See  note  3. 
Right  to  Reinstatement  by  Terms  of  Policy.  —  See  note  6. 
4G.     Whether  Payment  a  Condition  Precedent.  —  See  note  3. 
Under  Nonforfeiture  Statutes.  —  See  note  4. 
Whether  Statutory  Provision  May  Be  Waived.  —  See  note  6. 

(2)  Nonpayment  of  Premium  Note.  —  See  note  7. 

47.  See  notes  I,  2. 

(3)  Affirmative  Action  by  Insurer  Unnecessary.  — See  note  3. 
Premium  Note.  —  See  note  4. 

48.  4.  Mode  of  Payment  —  a.  By  Note.  —  See  note  2. 


(Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.)  260, 
affirmed  92  N.  Y.  App.  Div.  612. 

Delivery  of  the  Policy  will  estop  the  insurer 
from  asserting  that  the  policy  is  void,  either 
from  nonpayment  of  the  premium  or  ill  health, 
in  the  absence  of  fraud.  Grier  v.  Mutual  L. 
Ins.  Co.,  132  N.  Car.  542. 

45.  1.  Forfeiture  Not  Avoided  by  Partial  Pay- 
ment. —  Wood  v.  Confederation  L.  Ins.  Co.,  2 
N.  Bruns.  Eq.  Rep.  217. 

2.  Forfeitures  Are  Not  Equitable.  —  Neder- 
land  L.  Ins.  Co.  v.  Meinert,  (C.  C.  A.)  127  Fed. 
Rep.  651. 

3.  Effect  of  Death  of  Insured  Before  Maturity 
of  Premium. — See  Stuart  v.  Freeman,  (1903) 
1  K.  B.  47. 

6.  Right  to  Reinstatement  by  Terms  of  Policy. 

—  See  Crawford  v.  Sipprell,  35  N.  Bruns.  344. 

46.  3.  Effect  of  Death  of  Insured  Before 
Maturity  of  Premium.  —  McMaster  v.  New  York 
L.  Ins.  Co.,  183  U.  S.  25  ;  Stramback  v.  Fidelity 
Mut.  L.  Ins.  Co.,  (Minn.  1905)  102  N.  W.  Rep. 
73i- 

4.  Nonforfeiture  Statutes.  —  Washington  L. 
Ins.  Co.  v.  Glover,  (Ky.  1904)  78  S.  W.  Rep. 
146. 

Missouri  Statute  Not  Applicable  to  Assessment 
Policies.  —  Mutual  Reserve  L.  Ins.  Co.  v.  Roth, 
(C.  C.  A.)  122  Fed.  Rep.  853. 

6.  Smith  v.  Mutual  Ben.  L.  Assur.  Soc,  173 
Mo.  329. 

7.  Forfeiture  for  Nonpayment  of  Premium  Note 
by  Condition  in  Policy. —  Manhattan  L.  Ins.  Co. 
v.  Savage,  (Ky.  1901)  63  S.  W.  Rep.  278; 
Leeper  v.  Franklin  L.  Ins.  Co.,  93  Mo.  App.  602  ; 
National  L.  Ins.  Co.  v.  Reppond,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  1012;  Union  Cent.  L. 
Ins.  Co.  v.  Hughes,  (Tex.  Civ.  App.  1902)  70 
S.  W.  Rep.  1010. 

Condition  in  Memorandum  Made  upon  Policy.  — 
Palmer  v.  Mutual  L.  Ins.  Co.,  (Supm.  Ct.  Spec. 
T.)  38  Misc.  (N.  Y.)  318,  citing  19  Am.  and 
Enc.  Encyc.  of  Law  (2d  cd.)  46. 

Note  of  Third  Person.  —  Nonpayment  of  a 
note  by  a  third  party  taken  in  payment  of  the 
first  premium  will  riot  avoid  the  policy.  Galvin 
v.  Union  Cent.  L.  Ins.  Co.,  115  Ky.  547. 

47.  1.  Union  Cent.  L.  Ins.  Co.  v.  Whetzel, 
29  Ind.  658  ;  New  York  L.  Ins.  Co.  v.  Meinken. 
(Ky.  1904)  80  S.  W.  Rep.  17s;  Fidelity  Mut. 
L.  Ins.  Co.  v.  Price,  (Ky.  1903)  77  S.  W.  Rep. 
384;  Palmer  v.  Mutual  I..  Ins,  Co.,  (Supm.  Ct. 
Spec.  T.)  38  Misc.  (N.  Y.)  318,  citing  ig  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  46;  Tilley  -•. 
Confederation  L.  Assoc.,  7  British  Columbia  144. 


Condition  on  Back  of  Premium  Receipt.  —  Iowa 

L.  Ins.  Co.  v.  Lewis,  187  U.  S.  335. 

In  Body  of  Receipt.  —  Ressler  v.  Fidelity  Mut. 
L.  Ins.  Co.,  1 1  o  Tenn.  411. 

Retention  of  the  Note  by  the  insurer  will  not 
waive  its  right  to  forfeiture.  Sharpe  v.  New 
York  L.  Ins.  Co.,  (Neb.  1904)  998  N.  W.  Rep. 
66. 

2.  No  Forfeiture  for  Nonpayment  of  Premium 
Note  in  Absence  of  Contract.  —  New  York  L. 
Ins.  Co.  v.  Smith.  139  Ala.  303;  Mutual  L.  Ins. 
Co.  v.  Allen,  212  111.  134,  citing  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  47;  Lawrence  v. 
Penn  Mut.  L.  Ins.  Co.,  113  La.  87.  Compare 
Behling  v.  Northwestern  Nat.  L.  Ins.  Co.,  117 
Wis.  24. 

3.  Affirmative  Action  by  Insurer  Unnecessary 
to  Sustain  Forfeiture. —  Manhattan  L.  Ins.  Co. 
v.  Savage,  (Ky.  1901)  63  S.  W.  Rep.  278;  Na- 
tional L.  Ins.  Co.  v.  Reppond,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  1012. 

4.  New  York  L.  Ins.  Co.  v.  Warren  Deposit 
Bank,  (Ky.  1903)  75  S.  W.  Rep.  234;  Manhat- 
tan L.  Ins.  Co.  v.  Savage,  (Ky.  1907)  63  S.  W. 
Rep.  278;  York  v.  Railway  Officials,  etc.,  Acc. 
Assoc.,  5:  W.  Va.  38,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  47;  Behling  v.  North- 
western Nat.  L.  Ins.  Co.,  117  Wis.  24.  But  see 
Raymond  v.  Metropolitan  L.  Ins.  Co.,  86  Mo. 
App.  391. 

4§.    2.   Payment  of  Premium  by  Note.  — 

Mutual  L.  Ins.  Co.  v.  Allen.  212  111.  134;  Penn 
Mut.  L.  Ins.  Co.  v.  Norcross,  163  Ind.  379; 
National  L.  Ins.  Co.  v.  Twiddcll,  (Ky.  1900) 
58  S.  W.  Rep.  699 ;  Lawrence  v.  Penn  Mut.  L. 
Ins.  Co..  113  La.  87;  York  t'.  Railway  Officials, 
etc.,  Acc.  Assoc.,  51  W.  Va.  38,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  48;  Craw- 
ford v.  Sipprell,  35  N.  Bruns.  344.  See  also 
Home  L.  Assoc.  v.  Walsh.  36  Nova  Scotia  73. 

In  Oregon  the  note  must  be  expressly  taken 
as  in  payment  of  the  premium.  Stringham  v. 
Mutual  L.  Ins.  Co.,  44  Oregon  447. 

Acceptance  of  Note  by  Agent.  —  Where  an 
agent  had  authority  to  waive  a  provision  in  the 
policy  that  it  should  not  become  binding  until 
payment  of  the  first  premium,  and  took  a  note 
therefor,  the  time  for  payment  of  which  was  ex- 
tended, it  was  held  that  in  default  of  proof  of 
any  agreement  between  him  and  the  insured  that 
the  note  was  in  lieu  of  a  cash  payment  of  the 
first  premium,  no  recovery  could  be  had  on  the 
policy,  the  note  not  having  been  paid'  at  ma- 
turity. McDonald  v.  Provident  Sav.  L.  Assur. 
Soc,  108  Wis.  213,  81  Am.  St.  Rep.  885. 
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■  Agent's  Authority  to  Accept  Property  in 


I*,   b.  H\  Check.  —  See  note  4. 

d.  By  Property  or  Services  - 

Payment.  —  See  note  8. 

•  111.    e.  PAYMENT  BY  Matl.  —  See  note  5. 

.10.  g.  Payment  by  Insurance  Agent.  —  See  note  1. 

h.  Application  of  Dividends.  —  See  notes  4,  5. 
5*i.    5.  Excuses  for  Nonpayment  —  e.  Want  of  Notice  of  Time  of  Pay- 
men  r  —  (1)  ///  General.  —  See  note  5. 

5\\.    (4)  Notice  Required  under  Statute.  — -  See  note  4. 

5\.    (5)  Agreement  to  Give  Notice  —  By  Terms  of  Policy.  —  See  note  I. 

g.  Waiver  by  Insurer  —  (1)  In  General.  —  See  notes  8,  9. 

55.     Conditional  Waiver.  —  See  note  I. 

(2)  Parol  Agreement  At  or  Before  Issuance  of  Policy  —  Effect  of  Unoon* 
litional  Delivery  on  Clause  Requiring  Prepayment.  ■ —  See  note  6. 
Waiver  by  Agent.  —  See  notes  7,  8. 


4§.    4.  Acceptance  of  Check  as  Payment.  — 

Travelers'  Ins.  Co.  v.  Brown,  138  Ala.  526; 
York  v.  Railway  Officials,  etc.,  Acc.  Assoc.,  51 
W.  Va.  38,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  48. 

Not  Payment  Where  Express  Agreement  to  Con 
trary.  —  York  v.  Railway  Officials,  etc.,  Acc. 
Assoc.,  51  W.  Va.  38. 

Acceptance  of  Draft  as  Payment.  —  MacMahon 
v.  U.  S.  Life  Ins.  Co.,  (C.  C.  A.)  128  Fed.  Rep. 
388. 

8.  Authority  to  Accept  Property  Not  Implied 
from  Agent's  Authority  to  Collect  Premiums.  — 

Tomeseck  v.  Travelers'  Ins.  Co.,  113  Wis.  114, 
90  Am.  St.  Rep.  846. 

49.  5.  Mailing  Check  by  Company's  Authority. 
—  Travelers'  Ins.  Co.  v.  Brown,  138  Ala.  526. 

50.  1.  Payment  by  Insurance  Agent.  — 
Puis  v.  Grand  Lodge,  etc.,  13  N.  Dak.  559. 

4.  Application  of  Dividends  to  Payment  of  Pre- 
miums. —  .Etna  L.  Ins.  Co.  v.  Hartley,  (Ky. 
1902)  67  S.  W.  Rep.  19. 

5.  Hogue  v.  Northwestern  Mut.  L.  Ins.  Co., 
114  Fed.  Rep.  778. 

52.  5.  Notice  of  Time  of  Payment  Generally 
Unnecessary. —  Mutual  L.  Ins.  Co.  v.  Hill,  193 
U.  S.  551  ;  Crutchfield  v.  Union  Cent.  L.  Ins. 
Co.,  113  Ky.  53;  Grevenig  v.  Washington  L. 
Ins.  Co.,  112  La.  879,  104  Am.  St.  Rep.  474. 

53.  4.  United  States.  —  Mutual  L.  Ins.  Co. 
v.  Hill,  193  U.  S.  551,  reversing  118  Fed.  Rep. 
708;  Mutual  L.  Ins.  Co.  v.  Cohen,  179  U.  S. 
262:  Nederland  L.  Ins.  Co.  v.  Meinert,  (C.  C. 
A.)  127  Fed.  Rep.  651. 

Arkansas.  —  Mutual  Reserve  Fund  L.  Assoc. 
v.  Minehart,  72  Ark.  630. 

California.  —  Nielsen  v.  Provident  Sav.  L. 
Assur.  Soc,  (Cal.  1901)  66  Pac.  Rep.  663. 

Iowa.  —  Summit  v.  U.  S.  Life  Ins.  Co.,  123 
Iowa  681. 

Louisiana.  —  Grevenig  v.  Washington  L.  Ins. 
Co.,  112  La.  879,  104  Am.  St.  Rep.  474. 

New  Hampshire.  —  Seely  v.  Manhattan  L. 
Ins.  Co.,  72  N.  H.  49. 

New  York.  —  McCall  v.  Prudential  Ins.  Co., 
98  N.  Y.  App.  Div.  225  ;  Strauss  v.  Union  Cent. 
L.  Ins.  Co.,  170  N.  Y.  349. 

Texas.  —  Cowen  v.  Equitable  L.  Assur.  Soc, 
(Tex.  Civ.  App.  1905)  84  S.  W.  Rep.  404;  Met- 
ropolitan L.  Ins.  Co.  v.  Bradley,  98  Tex.  230 ; 
Security  Trust,  etc.,  L.  Ins.  Co.  v.  Hallum,  32 
Tex.  Civ.  App.  134;  Washington  L.  Ins.  Co.  v. 


Berwald,  (Tex.  Civ.  App.  1903)  72  S.  W.  Rep. 
436 ;  New  York  L.  Ins.  Co.  v.  English,  95  Tex. 
391  ;  New  York  L.  Ins.  Co.  v.  Orlopp,  25  Tex. 
Civ.  App.  284. 

Requirement  May  Be  Waived  in  Policy.  — ■ 
Mutual  L.  Ins.  Co.  v.  Hill,  193  U.  S.  551,  re- 
versing (C.  C.  A.)  118  Fed.  Rep.  708.  But  see 
New  York  L.  Ins.  Co.  v.  Orlopp,  25  Tex.  Civ. 
App.  284. 

The  requirement  may  be  waived  where  the 
contract  is  governed  by  the  laws  of  another 
state.    Metropolitan  L.  Ins.  Co.  v.  Bradley,  98 

Tex.  230. 

Long  Delay.  —  In  Lone  v.  Mutual  L.  Ins.  Co., 
33  Wash.  577,  it  was  held  that  the  provision  of 
the  statute  was  not  available  to  the  beneficiaries 
of  an  insured  who  had  neglected  to  pay  pre- 
miums for  twelve  years. 

54.  1.  Newton  v.  Southwestern  Mut.  L. 
Assoc.,  116  Iowa  311. 

Notice  Must  Comply  with  Terms  of  Policy.  — 
Nederland  L.  Ins.  Co.  v.  Meinert,  (C.  C.  A.) 
127  Fed.  Rep.  651. 

8.  Payment  of  Premiums  May  Be  Waived.  — 
Knarston  v.  Manhattan  L.  Ins.  Co.,  140  Cal.  57  ; 
Bennett  v.  Union  Cent.  L.  Ins.  Co.,  203  111.  439  ; 
.-Etna  L.  Ins.  Co.  v.  Sanford,  200  111.  126;  Pru- 
dential Ins.  Co.  v.  Sullivan,  27  Ind.  App.  30 ; 
Metropolitan  L.  Ins.  Co.  v.  Gibbs,  34  Tex.  Civ. 
131. 

9.  Forfeitures  Not  Favored. —  Battin  v.  North- 
western L.  Ins.  Co.,  (C.  C.  A.)  130  Fed.  Rep. 
874;  Travelers'  Ins.  Co.  v.  Brown,  138  Ala.  526; 
U.  S.  Life  Ins.  Co.  v.  Lesser,  126  Ala.  568 ; 
Denver  L.  Ins.  Co.  v.  Crane,  19  Colo.  App.  191  ; 
Bennett  v.  Union  Cent.  L.  Ins.  Co.,  203  111.  439 ; 
Lawrence  v.  Penn  Mut.  L.  Ins.  Co.,  113  La.  87  ; 
Ferguson  v.  Union  Mut.  L.  Ins.  Co..  187  Mass.  8. 

55.  1.  Conditional  Waiver.  —  Manhattan  L. 
Ins.  Co.  v.  Savage,  (Ky.  1901)  63  S.  W.  Rep. 
278. 

6.  Effect  of  Unconditional  Delivery  of  Policy.  — 

Snyder  v.  Nederland  L.  Ins.  Co.,  202  Pa.  St. 
161. 

7.  Knarston  v.  Manhattan  L.  Ins.  Co.,  140 
Cal.  57  ;  Prudential  Ins.  Co.  v.  Sullivan,  27  Ind. 
App.  30;  Peck  v.  Washington  L.  Ins.  Co.,  91 
N.  Y.  App.  Div.  597,  affirmed  181  N.  Y.  595  ; 
Genung  v.  Metropolitan  L.  Ins.  Co.,  60  N.  Y. 
App.  Div.  424 ;  Snyder  v.  Nederland,  202  Pa. 
St.  161  ;  Metropolitan  L.  Ins.  Co.  v.  Gibbs,  3d. 
Tex.  Civ.  App.  131.    See  also  the  dissenting 
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55.  (3)  Acts  After  Issuance  of  Policy  but  Prior  to  Forfeiture  —  (a)  Acts 
Indicating  that  Prompt  Payment  Will  Not  Be  Required  —  aa.  In  General.  —  See  note  9. 


56. 


57. 

note  4. 

58. 


6b.  Express  Agreement.  —  See  note  I 
cc.  Customary  Indulgence  —  (aa)  To  Policy  Holders  Generally.  —  See  note  4. 
(it)  To  the  Insured.  —  See  notes  6,  7. 

(b)  Conduct  of  Insurer  Indicating  that  Premium  Will  Not  Be  Accepted.  —  See 
(0)  Waiver  as  to  Place  of  Payment.  —  See  note  5- 

(4)  Acts  Subsequent  to  Forfeiture  —  (a)  In  General.  —  See  notes  I,  2. 


opinion  of  Haight,  J.,  in  Russell  v.  Prudential 
Ins.  Co.,  176  N.  Y.  178,  98  Am.  St.  Rep.  656, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  55- 

For  a  general  discussion  of  waiver  by  agents, 
see  the  title  Insurance,  vol.  16,  p.  942  et  seq. 

An  agent  who  is  actually  authorized  to  extend 
the  time  for  payment  of  a  premium  or  waive 
a  forfeiture  may  do  so  although  the  policy  pro- 
vides that  only  the  president,  vice-president,  or 
secretary  of  the  company  shall  have  such  power. 
Washington  L.  Ins.  Co.  v.  Berwald,  (Tex.  Civ. 
App.  1903)  72  S.  W.  Rep.  436. 

Contra.  — /Etna  L.  Ins.  Co.  v.  Hartley,  (Ky. 
1902)  68  S.  W.  Rep.  1081,  modifying  (Ky.  1902) 
67  S.  W.  Rep.  19. 

In  Russell  v.  Prudential  Ins.  Co.,  176  N.  Y. 
178,  98  Am.  St.  Rep.  656,  it  was  held  that  the 
agent  must  have  express  authority  to  make  the 
waiver. 

Agent's  Promise  to  Advance  Premium  Does  Not 
Constitute  Waiver. —  Hewitt  v.  American  Union 
L.  Ins.  Co.,  66  N.  Y.  App.  Div.  80,  reversing 
(Supm.  Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  738. 

55.  8.  U.  S.  Life  Ins.  Co.  v.  Lesser,  126 
Ala.  568;  National  L.  Ins.  Co.  v.  Twiddell,  (Ky. 
1900)  58  S.  W.  Rep.  690;  /Etna  L.  Ins.  Co.  v. 
Fallow,  no  Tenn.  720.  See  also  the  dis- 
senting opinion  of  Haight,  J.,  in  Russell  v.  Pru- 
dential Ins.  Co.,  176  N.  Y.  178,  98  Am  St.  Rep. 
656,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  55- 

Contra.  —  Mutual  Reserve  Fund  L.  Assoc.  v. 
Stephens,  115  Ga.  192;  Reese  v.  Fidelity  Mut. 
L.  Assoc.,  1 1 1  Ga.  482 ;  Mutual  L.  Ins.  Co.  v. 
Clancy,  in  Ga.  865;  Crutchfield  v.  Union  Cent. 
L.  Ins.  Co.,  113  Ky.  53;  Russell  v.  Prudential 
Ins.  Co.,  176  N.  Y.  178,  08  Am.  St.  Rep.  656; 
Nixon  v.  Travellers'  Ins.  Co.,  25  Wash.  254. 

9.  Conduct  Indicating  that  Prompt  Payment  Will 
Not  Be  Required.  —  Battin  v.  Northwestern  Mut. 
I..  Ins.  Co.,  (C.  C.  A.)  130  Fed.  Rep.  874:  U. 
S.  Life  Ins.  Co.  v.  Lesser,  126  Ala.  568;  Ren- 
nett  v.  Union  Cent.  L.  Ins.  Co.,  203  111.  439 ; 
Rutherford  v.  Prudential  Ins.  Co.,  34  Ind.  App. 
531  ;  Doney  v.  Prudential  Ins.  Co.,  99  N.  Y. 
App.  Div.  23 ;  Cross  v.  Security  Trust,  etc., 
Ins.  Co.,  58  N.  Y.  App.  Div.  602,  affirmed  171 
N.  Y.  671. 

56.  1.  Agreement  to  Accept  Payment  After 
Maturity.  —  /Etna  L.  Ins.  Co.  v.  Sanford,  200 
111.  126,  affirming  107  Til.  310;  Union  Cent.  L. 
Ins.  Co.  v.  Whetzel,  29  Ind.  App.  658:  Newton 
v.  Southwestern  Mut.  L.  Assoc.,  116  Iowa  311; 
Prudential  Ins.  Co.  11.  Devoe,  98  Md.  584. 

Consideration  for  Agreement.  —  The  waiver  by 
extension  of  time  for  payment  will  protect  the 
insured  until  the  extension  is  repudiated  bv  the 
insurer,  although  such  waiver  is  not  based  upo- 


a  new  consideration  or  upon  estoppel.  Knars- 
ton  v.  Manhattan  L.  Ins.  Co.,  140  Cal.  57.  See 
also  Bennett  v.  Union  Cent.  L.  Ins.  Co.,  203  111. 
439,  where  it  was  held  that  the  insured's  trans- 
fer to  the  insurer  of  his  interest  in  a  judgment, 
as  collateral  security  for  premium  notes,  ma- 
tured and  unmatured,  was  sufficient  considera- 
tion for  the  insurer's  waiver. 

Acceptance  of  a  Payment  on  Account  of  the 
premium  will  constitute  a  waiver.  Battin  v. 
Northwestern  Mut.  L.  Ins.  Co.,  (C.  C.  A.)  130 
Fed.  Rep.  874. 

4.  Customary  Indulgence  Towards  Policy  Holders 
as  Waiver.  —  Parker  v.  Knights  Templars,  etc., 
L.  Indemnity  Co.,  (Neb.  1903)  97  N.  W.  Rep. 281. 

6.  Mere  Occasional  Indulgence  to  Insured  No 
Waiver  — Schmerz  v.  U.  S.  Life  Ins.  Co.,  (C.  C. 
A.)  118  Fed.  Rep.  250;  Parker  v.  Knights 
Templars,  etc.,  L.  Indemnity  Co.,  (Neb.  1903) 
97  N.  W.  Rep.  281  ;  Sydnor  v.  Metropolitan  L. 
Ins.  Co.,  26  Pa.  Super.  Ct.  521. 

7.  Effect  of  Continued  or  Repeated  Indulgence. 
—  Modern  Woodmen  of  America  v.  Tevis,  (C. 
C.  A.)  in  Fed.  Rep.  113;  Illinois  L.  Assoc.  v. 
Wells,  200  111.  445  ;  Wagaman  v.  Security  Mut. 
L.  Ins.  Co.,  no  Mo.  App.  616;  Suess  v.  Im- 
perial L.  Ins.  Co.,  86  Mo.  App.  10. 

57.  4.  Conduct  of  Insurer  Indicating  that 
Premium  Will  Not  Be  Accepted.  —  Doney  v. 
Prudential  Ins.  Co.,  99  N.  Y.  App.  Div.  23  ;  Te 
Bow  v.  Washington  L.  Ins.  Co.,  59  N.  Y.  App. 
Div.  310. 

Nonpayment  Fault  of  Insurer  —  Estoppel  to 
Claim  Forfeiture.  —  Provident  Sav.  L.  Assur. 
Soc.  v.  Duncan,  (C.  C.  A.)  115  Fed.  Rep.  277. 

Declaration   of  Forfeiture   Not   Presumed.  — 

Where  a  husband  surrendered  a  policy  payable 
to  his  wife  rnd  took  another  payable  to  himself, 
it  was  held  that  it  could  not  be  assumed  in  an 
action  by  the  wife  on  the  original  policy  that 
if  she  had  tendered  the  premiums  after  the  sur- 
render as  before,  the  company  would  not  have 
accepted  the  money  and  fulfilled  its  obligations. 
Weatherbee  v.  New  York  L.  Ins.  Co.,  178  Mass. 
575- 

5.  Waiver  as  to  Place  of  Payment.  —  Parker 
v.  Knights  Templars,  etc.,  L.  Indemnity  Co., 
(Neb.  1903)  97  N.  W.  Rep.  281. 

Failure  of  Agent  to  Call  for  Premium.  —  Where 
the  policy  provided  that  premiums  should  be 
paid  at  the  home  office  of  the  company,  but 
might  be  paid  to  its  agent,  it  was  held  that  the 
policy  was  not  forfeited  for  nonpayment  where 
the  agent  failed  to  call  for  the  premium  as 
he  had  been  accustomed  and  had  agreed  to  do. 
Rutherford  v.  Prudential  Ins.  Co.,  34  Ind.  App. 
53'- 

5«.  1.  Waiver  by  Arts  Subsequent  to  For- 
'^iture.  —  Bennett  v.  Union  Cent.  L.  Ins.  Co., 
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."»>.     (b)  Acceptance  of  Premium  —  aa.  In  General.  —  See  note  3. 
Acceptance  by  Agent.  —  See  note  6. 

66,  Conditional  Acceptance.  —  See  notes  7,  8. 
rr.  Effect  of  Ignorance  of  Death  of  Insured.  —  See  notes  3,  6. 
,/,/.  Demand  of  Payment  of  Overdue  Premium  Note.  —  See  note  8. 
(0)  Agreement  to  Revive  or  Reinstate.  —  Sec  note  I  I. 
Whether  a  New  Consideration  Is  Required.  —  See  notes  I,  2,  3. 

IV.  Forfeiture  and  Avoidance  —  1.  Breach  of  Conditions  —  c.  En- 
gaging in  Prohibited  Occupation.  — See  note  4. 

Entering  Military  or  Naval  Service.  —  See  note  7. 

d.  Condition  as  to  Soundness  of  Health.  —  See  notes  9,  10. 


00. 
01. 


203  111.  439,  reversing  104  111.  App.  402,  and 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  58 ;  McQuillan  v.  Mutual  Reserve  Fund 
Assoc.,  112  Wis.  665,  88  Am.  St.  Rep.  986. 

5§.  2.  Bennett  V.  Union  Cent.  L.  Ins.  Co., 
203  111.  439,  ci'ing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  58. 

But  see  Illinois  L.  Assoc.  v.  Wells,  200  111. 
445,  where  it  was  held  that  it  was  admissible 
to  show  conduct  of  the  insurer  tending  to  show 
a  waiver,  although  at  the  time  the  insurer  did 
not  know  of  the  death  of  the  insured. 

3.  Waiver  by  Acceptance  of  Premium  After 
Forfeiture.  —  Bennett  V.  Union  Cent.  L.  Ins. 
Co.,  203  111.  439,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  57,  58;  White  v.  McPeck,  185 
Mass.  451  ;  Andrus  v.  Fidelity  Mut.  L.  Ins. 
Assoc.,  168  Mo.  151;  Peck  v.  Washington  L. 
Ins.  Co.,  91  N.  Y.  App.  Div.  597,  affirmed  181 
N.  Y.  585  ;  Metropolitan  L.  Ins.  Co.  V.  Gibbs, 
34  Tex.  Civ.  App.  131;  Page  ^.Metropolitan 
L.  Ins.  Co.,  23  Quebec  Super.  Ct.  503.  See  also 
Ryer  v.  Prudential  Ins.  Co.,  85  N.  Y.  App. 
Div.  7. 

6.  Baltimore  L.  Ins.  Co.  v.  Howard,  95  Md. 
244;  Wagaman  v.  Security  Mut.  L.  Ins.  Co.,  110 
Mo.  App.  616. 

7.  EfFect  of  Conditional  Acceptance  of  Overdue 
Premium.  —  Handler  V.  Mutual  Reserve  Fund 
L.  Assoc.,  90  L.  T.  N.  S.  192;  Nielsen  v.  Provi- 
dent Sav.  L.  Assur.  Soc,  (Cal.  1901)  66  Pac. 
Rep.  663  ;  McQuillan  v.  Mutual  Reserve  Fund 
Assoc.,  ii2  Wis.  665,  88  Am.  St.  Rep.  986.  But 
see  Andrus  v.  Fidelity  Mut.  L.  Ins.  Assoc.,  168 
Mo.  151. 

8.  McQuillan  v.  Mutual  Reserve  Fund  L. 
Assoc.,  112  Wis.  665,  88  Am.  St.  Rep.  986. 

59.  3.  Acceptance  of  Overdue  Premium  in 
Ignorance  of  Death  of  Assured.  —  Where  the  pe- 
riod for  payment  was  extended  by  arrangement, 
and  within  the  extended  period  the  assignee  of 
the  policy  paid  the  premium,  the  death  of  the 
insured  some  hours  before  such  payment,  un- 
known both  to  the  assignee  and  to  the  company, 
was  held  not  to  prevent  recovery  on  the  policy. 
Stuart  v.  Freeman,  (1903)  1  K.  B.  47,  72  L.  J. 
K.  B.  1,  87  L.  T.  N.  S.  516. 

6.  Page  v.  Metropolitan  L.  Ins.  Co.,  23  Quebec 
Super.  Ct.  503. 

8.  Suing  on  a  Premium  Note  not  paid  at  ma- 
turity will  constitute  a  waiver.  National  L.  Ins. 
Co.  v.  Reppond,  (Tex.  Civ.  App.  1904)  81  S.  W. 
Rep.  1012;  Union  Cent.  L.  Ins.  Co.  v.  Spinks, 
(Ky.  1904)  83  S.  W.  Rep.  615. 

11.  Agreement  to  Revive  or  Reinstate.  —  Mul- 
ligan v.  Prudential  Ins.  Co.,  76  Conn.  676  ;  Globe 
Mut.  L.  Ins.  Assoc.  v.  Ahem,  191  111.  167. 


Fraud  in  the  Warranties  on  which  a  reinstate- 
ment is  granted  renders  the  tenewal  contract 
invalid.  Ash  v.  Fidelity  Mut.  L.  Assoc.,  26  Tex. 
Civ.  App.  501. 

60.  1.  New  Consideration  Required  for  Agree- 
ment to  Revive. —  A  similar  doctrine  is  laid 
down  in  Kearney  v.  Aitna  L.  Ins.  Co.,  109  111. 
App.  609. 

2.  Agreement  to  Revive  with  Tender  of  Pay- 
ment.—  Denver  L.  Ins.  Co.  v.  Crane,  19  Colo. 
App.  191. 

Stipulation  as  to  Good  Health.  —  The  company 
is  not  bound  to  accept  a  tender  of  payment  of 
premiums  after  the  lapse  of  the  policy  where 
the  insured  is  not  in  good  health,  and  where  it 
has  not  waived  a  stipulation  in  the  policy  for 
the  presentation  of  evidence  satisfactory  to  the 
company  that  the  insured  is  in  good  health. 
Metropolitan  L.  Ins.  Co.  v.  Walton,  25  Ohio 
Cir.  Ct.  587. 

3.  Retention  of  Premium  by  Insurer  —  Determi- 
nation to  Revive.  —  Where  the  company  had, 
after  a  policy  had  become  void,  actually  re- 
ceived payment  of  premiums  covering  a  period 
beyond  the  death  of  the  insured,  and  had  re- 
tained these  for  five  weeks  without  requiring 
proofs  as  to  health,  it  was  held  to  be  a  ques- 
tion for  the  jury  whether  such  retention  did 
not  show  a  determination  to  revive  the  policy. 
White  v.  Metropolitan  L.  Ins.  Co.,  22  Pa.  Super. 
Ct.  soi. 

61.  4.  Engaging  in  Prohibited  Occupation. — 

See  Elson  v.  North  American  L.  Assur.  Co.,  9 
British  Columbia  474. 

Waiver.  —  The  condition  will  be  waived  by 
acceptance  of  premiums  with  knowledge  of  the 
fact  that  the  insured  is  engaged  in  the  pro- 
hibited occupation.  Metropolitan  L.  Ins.  Co.  v. 
Sullivan,  112  111.  App.  500;  Modern  Woodmen 
of  America  v.  Colman,  (Neb.  1903)  94  N.  W. 
Rep.  814. 

7.  Military  Service.  —  A  provision  that  the  in- 
sured might  serve  in  the  military  or  naval  serv- 
ice in  time  of  peace  without  prejudice  to  the 
policy,  but  in  time  of  war  only  by  giving  notice 
to  the  company  and  paying  an  extra  premium, 
was  held  to  be  broken  by  the  insured's  death 
while  engaged  in  the  service  of  the  United 
States  in  suppressing  an  insurrection  in  the 
Philippine  Islands.  La  Rue  v.  Kansas  Mut.  L. 
Ins.  Co.,  68  Kan.  539. 

9.  Austin  v.  Mutual  Reserve  Fund  L.  Assoc., 
132  Fed.  Rep.  55s  ;  Thompson  v.  Travelers'  Ins. 
Co.,  13  N.  Dak.  444;  Metropolitan  L.  Ins.  Co. 
v.  Howie,  68  Ohio  St.  614;  Hood  V.  Prudential 
Ins.  Co.,  22  Pa.  Super.  Ct.  244. 

The  clause  does  not  apply  to  any  unsound- 
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62.  2.  Warranties  and  Representations  —  a.  General  Statement.  — 
See  note  2. 

b.  Specific  Warranties  or  Representations  —  (i)  As  to  Physi- 
cal Condition  of  Insured — (a)  Sound  Health. — See  note  5. 
Meaning  of  the  Term.  —  See  note  8. 
Good  Faith  as  a  Defense.  — ■  See  notes  9,  IO. 

63.  (b)  Specific  Disease  or  Complaint. — See  notes  2,  3,  4. 
.Truth  of  Statement  a  Question  for  the  Jury.  —  See  note  6.  _ 


ness  of  health  at  the  time  of  or  previous  to  the 
application  and  medical  examination.  Metro- 
politan L.  Ins.  Co.  v.  Moore,  (Ky.  1904)  79  S. 
W.  Rep.  219. 

Delivery  by  Agent  with  Knowledge  of  In- 
sured's 111  Health  Binds  Insurer. —  Northwestern 
L.  Assoc.  v.  Findley,  29  Tex.  Civ.  App.  494. 

61.  10.  Meaning  of  "  Sound  Health."—  Austin 
v.  Mutual  Reserve  Fund  L.Assoc.,  132  Fed.  Rep. 
555;  Drakeford  v.  Supreme  Conclave,  etc.,  61 
S.  Car.  338  ;  Woodmen  of  the  World  v.  Locklin, 
28  Tex.  Civ.  App.  486. 

62.  2.  Infant  Not  Bound  by  Warranties.  — 
O'Rourke  v.  John  Hancock-  Mut.  L.  Ins.  Co.,  23 
R.  I.  457,  91  Am.  St.  Rep.  643. 

5.  Warranty  of  "Good  "  or  "  Sound  "  Health.  — 
Tobin  v.  Modern  Woodmen  of  America,  126 
Mich.  161;  Finn.w.  Metropolitan  L.  Ins.  Co., 
67  N.  J.  L.  17  ;  Drakeford  v.  Supreme  Conclave, 
etc.,  61  S.  Car.  338;  Ash  v.  Fidelity  Mut.  L. 
Assoc.,  26  Tex.  Civ.  App.  501. 

Answers  Falsely  Reported  by  Medical  Examiner. 

—  Sternaman  v.  Metropolitan  L.  Ins.  Co.,  170 
N.  Y.  13,  88  Am.  St.  Rep.  625. 

The  Burden  of  Proof  of  the  falsity  of  the  state- 
ment is  on  the  insurer.  Globe  Mut.  L.  Ins. 
Assoc.  v.  Ahern,  191  111.  167. 

Insurer's  Knowledge  of  Falsity  Waives  Right 
to  Avoid. —  Sun  L.  Ins.  Co.  v.  Phillips,  (Tex. 
Civ.  App.  1902)  70  S.  W.  Rep.  603. 

8.  Meaning  of  "  Good  Health"  —  United  States. 

—  Black  v.  Travelers'  Ins.  Co.,  (C.  C.  A.)  121 
Fed.  Rep.  732. 

Alabama.  —  Mutual  Ben.  L.  Ins.  Co.  v.  Leh- 
man, 132  Ala.  640. 

Illinois.  —  Illinois  L.  Ins.  Co.  v.  Lindley,  110 
111.  App.  161. 

Maine.  —  Jeffrey  v.  United  Order  of  Golden 
Cross,  97  Me.  176. 

Michigan.  —  Blumenthal  v.  Berkshire  L.  Ins. 
Co.,  134  Mich.  216,  104  Am.  St.  Rep.  604. 

New  Hampshire.  —  Packard  v.  Metropolitan 
L.  Ins.  Co.,  72  N.  H.  1. 

New  York.  —  Schmitt  v.  Michigan  Mut.  L. 
Ins.  Co.,  101  N.  Y.  App.  Div.  12. 

Ohio.  —  Ohio  Mut.  L.  Assoc.  v.  Draddy,  10 
Ohio  Dec.  591,  8  Ohio  N.  P.  140. 

Pennsylvania. —  Clemens  v.  Metropolitan  L. 
Ins.  Co.,  20  Pa.  Super.  Ct.  567  ;  Baldi  v.  Metro- 
polian Ins.  Co.,  18  Pa.  Super.  Ct.  599. 

South  Carolina.  —  Drakeford  v.  Supreme  Con- 
clave, etc.,  61  S.  Car.  338. 

Texas.  —  Woodmen  of  the  World  v.  Locklin, 
28  Tex.  Civ.  App.  486. 

Question  for  Jury.  —  Whether  a  bodily  infirm- 
ity materially  impairs  the  bodily  powers  is  or- 
dinarily a  question  for  the  jury.  Black  v.  Trav- 
ellers' Ins.  Co.,  (C  r.  A.)  121  Fed.  Rep. 

9.  See  Royal  Neighbors  of  America  v.  Wal- 
lace, 64  Neb.  330 ;  Dimick  v.  Metropolitan  L. 
Ins.  Co.,  69  N.  J.  L.  384.    But  compare  Stand- 


ard L.,  etc.,  Ins.  Co.  v.  Sale,  (C.  C.  A.)  121 
Fed.  Rep.  664. 

10.  McClain  v.  Provident  Sav.  L.  Assur.  Soc, 
(C.  C.  A.)  no  Fed.  Rep.  80;  Fidelity  Mut.  L. 
Assoc.  v.  Jeffords,  (C.  C.  A.)  107  Fed.  Rep. 
402;  Royal  Neighbors  of  America  V.  Wallace, 
(Neb.  1904)  99  N.  W.  Rep.  256.  See  also  Mul- 
ligan v.  Prudential  Ins.  Co.,  76  Conn.  676,  and 
Peterson  v.  Des  Moines  L.  Assoc.,  115  Iowa  668. 

63.  2.  Warranty  Against  Specific  Disease.  — 
John  Hancock  Mut.  L.  Ins.  Co.  v.  Houpt,  113 
Fed.  Rep.  572;  Hoover  v.  Royal  Neighbors  of 
America,  65  Kan.  616;  Dwyer  v.  Mutual  L.  Jns. 
Co.,  72  N.  H.  572 ;  Finn  v.  Metropolitan  L. 
Ins.  Co.,  67  N.  J.  L.  17;  Wynn  v.  Provident  L., 
etc.,  Co.,  99  N.  Y.  App.  Div.  103  ;  Finn  v.  Pru- 
dential Ins.  Co.,  98  N.  Y.  App.  Div.  588  ;  Trud- 
den  v.  Metropolitan  L.  Ins.  Co.,  69  N.  Y.  App. 
Div.  392  ;  Murphy  v.  Prudential  Ins.  Co.,  205  Pa. 
St.  444  ;  Arnold  v.  Metropolitan  L.  Ins.  Co.,  20 
Pa.  Super.  Ct.  61  ;  Flippcn  V.  State  L.  Ins.  Co., 
30  T.ex.  Civ.  App.  362. 

"  In  the  early  days  of  life  insurance,  the  war- 
ranty was  general,  and  guaranteed  sound  mental 
and  physical  history  and  health.  From  time  to 
time,  inquiries  were  added,  addressed  to  specific 
diseases  and  conditions.  The  result  has  been  to 
avoid  many  policies  which  might  have  been  held 
valid  under  the  earlier  requirements."  Jaggard, 
J.,  in  Rupert  v.  Supreme  Ct.,  .etc.,  (Minn.  1905) 
102  N.  W.  Rep.  715. 

Giving  the  Wrong  Name  of  the  disease  for 
which  the  insured  was  treated  will  void  the 
policy.  National  L.  Ins.  Co.  v.  Reppond,  (Tex. 
Civ.  App.  1904)  81  S.  W.  Rep.  1012;  Priestly  v. 
Provident  Sav.  Co.,  112  Fed.  Rep.  271. 

3.  Supreme  Conclave,  etc.,  v.  Wood,  120  Ga. 
328;  Metropolitan  L.  Ins.  Co.  v.  Moravec,  214 
111.  186. 

In  Georgia  it  is  held  that  an  untrue  statement 
that  the  insured  had  never  had  a  certain  dis- 
ease will  not  avoid  the  policy  unless  it  is  about 
a  matter  material  to  the  risk,  or  unless  it  is 
warranted  to  be  true.  Providence  Sav.  L. 
Assur.  Soc.  v.  Pruett,  141  Ala.  688. 

Under  the  Missouri  Statute,  Rev.  Stat.  Mo. 
J899,  §  7890,  the  misrepresentation  must  be  as 
to  a  disease  which  actually  contributed  to  the 
death  of  the  assured.  Ashford  v.  Metropolitan 
L.  Ins.  Co.,  98  Mo.  App.  505,  affirming  80  Mo. 
App.  638;  Franklin  L.  Ins.  Co.  Galligan,  71 
Ark.  295,  100  Am.  St.  Rep.  73  (Missouri  insur- 
ance contract). 

4.  Ignorance  of  Existence  of  Disease  Held  to  Ee 
No  Excuse.  —  Jeffrey  v.  United  Order  of 
Golden  Cross,  97  Mo.  176;  Bankers'  L.  Ins.  Co. 
v.  Miller,  mo  Md.  1  ;  Thompson  v.  Travelers' 
Ins.  Co..  13  N.  Dak.  444. 

6.  Falsity  of  Answers  Question  for  Jury —  Colo- 
rado. —  Denver  L.  Ins.  Co.  v.  Crane,  19  Colo. 
App.  191. 
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03.     (o)  Presumption  Against  Trivial  Ailments  or  Injuries.  —  See  note  "J. 
01.     Sorious  Personal  Injury,  Etc.  — See  note  2. 

"  Disease."  —  See  note  3. 

"  Serious  Illness."  —  See  note  5- 

0«J.    "  Spitting  of  Blood."  —  See  notes  1,  4. 

(d)  Effect  of  Change  in  Health  After  Application.  —  See  note  6. 

(2)  Medical  Attendance  —  Warranty.  — See  note  9. 

06.  Sec  notes  1,2. 

Usual  Medical  Attendant.  - —  See  note  5. 
The  Phrase  "  Family  Physician."  —  See  note 
Treatment  in  Hospital.  —  See  note  8. 

(3)  Facts  Relating  to  Health  of  Family  —  Good  Health  of  Member  of  Family 

—  See  note  9. 

07.  Consumption.  —  See  note  2. 


Georgia.  —  Supreme  Conclave,  etc.,  v.  Wood, 
120  Ga.  328. 

Indiana,  —  Haughton  v.  /Etna  L.  Ins.  Co., 
(Ind.  1905)  73  N.  E.  Rep.  593. 

/  wa.  —  Peterson  v.  Des  Moines  L.  Assoc., 
115  Iowa  668. 

Michigan.  —  Tobin  v.  Modern  Woodmen  of 
America,  126  Mich.  161. 

Minnesota.  —  Rupert  v.  Supreme  Ct.,  etc., 
(Minn.  1905)  102  N.  W.  Rep.  715. 

Nczv  Jersey.  —  Henn  v.  Metropolitan  L.  Ins. 
Co.,  67  N.  J.  L.  310;  Dimick  v.  Metropolitan  L. 
Ins.  Co.,  67  N.  J.  L.  367. 

■New  York.  —  Schmitt  v.  Michigan  Mut.  L. 
Ins.  Co.,  101  N.  Y.  App.  Div.  12;  Sternainan 
V.  Metropolitan  L.  Ins.  Co.,  94  N.  Y.  App.  Div. 
610,  affirmed  181  N.  Y.  514;  Genung  v.  Metro- 
politan L.  Ins.  Co.,  60  N.  Y.  App.  Div.  424. 

Pennsylvania.  —  Proctor  v.  Metropolitan  L. 
Ins.  Co.,  20  Pa.  Super.  Ct.  523. 

South  Carolina.  —  Drakeford  v.  Supreme  Con- 
clave, etc.,  61  S.  Car.  338. 

63.  7.  Presumption  Against  Trivial  Ailments 
or  Injuries.—  Rupert  v.  Supreme  Ct.,  etc.,  (Minn. 
1905)  102  N.  W.  Rep.  715;  Genung  7'.  Metro- 
politan L.  Ins.  Co.,  60  N.  Y.  App.  Div.  424. 

64.  2.  See  Black  v.  Travellers'  Ins.  Co.,  (C. 
C.  A.)  121  Fed.  Rep.  732. 

3.  Term  "  Disease  "  Construed.  —  Baldi  v.  Met- 
ropolitan Ins.  Co.,  18  Pa.  Super.  Ct.  611,  citing 
to  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  64. 

5.  "  Serious  Illness  "  Construed.  —  Caruthers  v. 
Kansas  Mut.  L.  Ins.  Co.,  108  Fed.  Rep.  487; 
Finn  v.  Metropolitan  L.  Ins.  Co.,  67  N.  J.  L. 
17;  Wynn  v.  Provident  L.,  etc.,  Co..  99  N.  Y. 
App.  Div.  103  ;  Drakeford  v.  Supreme  Conclave, 
etc..  61  S.  Car.  338. 

65.  1.  Representation  as  to  Spitting  of  Blood. 
—  Peterson  v.  Des  Moines  L.  Assoc.,  115  Iowa 
6*8.  See  also  Rupert  v.  Supreme  Ct.,  etc., 
(Minn.  1905)  102  N.  W.  Rep.  715. 

4.  See  Arnold  v.  Metropolitan  L.  Ins.  Co.,  20 
Pa.  Surfer.  Ct.  61. 

6.  Representation  Held  to  Be  Continuing  until 
Consummation  of  Contract.  —  Cable  v.  U.  S.  Life 
Ins.  Co.,  (C.  C.  A.)  in  Fed.  Rep.  19,  reversed 
on  other  grounds  in  191  U.  S.  288:  Packard  v. 
Metropolitan  L.  Ins.  Co.,  72  N.  H.  1  ;  Thomp- 
son v.  Travelers'  Ins.  Co.,  13  N.  Dak.  444. 

9.  Warranty  as  to  Medical  Attendance  —  Vn  ited 
States. — John  Hancock  Mut.  L.  Ins.  Co.  v. 
Houpt.  113  Fed.  Rep.  572:  Caruthers  -'.  Kan=ns 
Mut.  L.  Ins.  Co.,  108  Fed.  Rep.  487;  McClain 


v.  Provident  Sav.,  etc.,  Assur.  Soc,  105  Fed. 
Rep.  834. 

Arkansas.  —  Mutual  Reserve  Fund  L.  Assoc. 
v.  Cotter,  72  Ark.  620. 

Kansas.  —  Hoover  v.  Royal  Neighbors  of 
America,  65  Kan.  616. 

Michigan.  —  Moore  v.  Mutual  Reserve  Fund 
L.  Assoc.,  133  Mich.  526;  Rhode  v.  Metropoli- 
tan L.  Ins.  Co.,  129  Mich.  112. 

New  Hampshire.  —  Dwyer  v.  Mutual  L.  Ins. 
Co.,  72  N.  H.  572. 

Netv  York.  —  Schane  v.  Metropolitan  L.  Ins. 
Co.,  76  N.  Y.  App.  Div.  271  :  Trudden  v.  Metro- 
politan L.  Ins.  Co.,  69  N.  Y.  App.  Div.  392. 

Texas.  —  Brock  v.  United  Moderns,  36  Tex. 
Civ.  App.  12;  Ash  v.  Fidelity  Mut.  L.  Assoc., 
26  Tex.  Civ.  App.  501. 

Canada.  —  Smith  v.  Grand  Orange  Lodge,  6 
Ont.  L.  Rep.  588. 

But  see  Hartford  L.  Ins.  Co.  v.  Stallings,  no 
Tenn.  1,  holding  that  under  the  Tennessee 
statute  the  warranty  must  be  with  intent  to 
deceive  or  increase  the  risk. 

Giving  the  Wrong  Name  of  a  Physician  who 
had  treated  the  insured  will  void  the  policy. 
National  L.  Ins.  Co.  v.  Reppond,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  1012. 

66.  1.  Caruthers  v.  Kansas  Mut.  L.  Ins.  Co., 
108  Fed.  Rep.  487;  Flippen  v.  State  L.  Ins.  Co., 
30  Tex.  Civ.  App.  362. 

2.  Blumenthal  v.  Berkshire  L.  Ins.  Co.,  134 
Mich.  216,  104  Am.  St.  Rep.  604;  Rhode  v. 
Metropolitan  L.  Ins.  Co.,  132  Mich.  503  ;  Crosby 
v.  Security  Mut.  L.  Ins.  Co.,  86  N.  Y.  App. 
Div.  89.  See  also  Northwestern  L.  Assoc.  v. 
Findley,  29  Tex.  Civ.  App.  494. 

5.  Warranty  as  to  Last  Medical  Attendant.  — 
Priestly  v.  Provident  Sav.  Co.,  112  Fed.  Ren. 
271. 

7.  Meaning  of  "Family  Physician."  —  Henn  v. 
Metropolitan  L.  Ins.  Co.,  67  N.  J.  L.  310. 

8.  Farrell  v.  Security  Mut.  L.  Ins.  Co..  (C.  C. 
A.)  125  Fed.  Rep.  684.  See  also  Rupert  v.  Su- 
preme Ct.,  etc.,  (Minn.  1905)  102  N.  W.  Rep. 
7'  r.. 

9.  Misrepresentation  as  to  Death  of  Brother.  — 

Provident  L.  Assur.  Soc.  v.  Beyer,  (Ky.  1^02) 
67  S.  W.  Rep.  827.  But  in  McGowan  v.  Su- 
preme Ct.,  etc.,  107  Wis.  462,  the  policy  was 
h^ld  void  on  this  ground. 

67.  2.  Representation  as  to  Consumption  in 
Family.  —  But  where  it  is  not  material  to  the 
risk,  the  insured  being  over  forty  years  of  age, 
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(4)  Use  of  Alcoholic  or  Other  Stimulants.  —  See  notes  7,  8,  10. 
See  note  I. 

(5)  Age.  —  See  notes  4,  5. 

(6)  Occupation.  —  See  notes  6,  J,  8. 

(7)  Whether  Married  or  Single.  —  See  note  12. 

(8)  Previous  Rejection  for  Insurance.  —  See  note  I. 
Application  Not  Finally  Passed  upon  by  Company.  —  See  note  2. 
Where  Prior  Rejection  Was  Made  by  Defendant.  —  See  note  6. 

(9)  Other  Existing  Insurance.  —  See  note  8. 


the  misrepresentation  will  not  avoid  the  policy. 
New  Era  Assoc.  v.  Mactavish,  133  Mich.  68. 

67.  7.  Breach  of  Warranty  as  to  Temperate 
Habits  of  Insured.  —  Supreme  Lodge,  etc.,  v. 
Foster,  26  Ind.  App.  333  ;  Drakeford  V.  Supreme 
Conclave,  etc.,  61  S.  Car.  338;  Ash  v.  Fidelity 
Mut.  L.  Assoc.,  26  Tex.  Civ.  App.  501. 

8.  Elliott  v.  Des  Moines  L.  Assoc.,  163  Mo. 
132. 

10.  United  States. —  Provident  Sav.  L. 
Assur.  Soc.  v.  Exchange  Bank,  (C.  C.  A.)  126 
Fed.  Rep.  360 ;  Bacon  v.  New  England  Order 
of  Protection,  123  Fed.  Rep.  152. 

California.  —  Holtum  v.  Germania  L.  Ins.  Co., 
139  Cal.  645. 

Indiana.  —  Supreme  Lodge,  etc.,  v.  Foster,  26 
Ind.  App.  333. 

Louisiana.  —  Brignac  V.  Pacific  Mut.  L.  Ins. 
Co.,  112  La.  574. 

New  York.  —  Moore  v.  Prudential  Ins.  Co., 
92  N.  Y.  App.  Div.  135. 

North  Dakota.  —  Puis  v.  Grand  Lodge,  etc., 
13  N.  Dak.  559. 

South  Carolina.  —  Drakeford  v.  Supreme  Con- 
clave, etc.,  61  S.  Car.  338. 

Texas.  —  Pacific  Mut.  L.  Ins.  Co.  V.  Terry, 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  656; 
Equitable  L.  Assur.  Soc.  v.  Liddell,  32  Tex. 
Civ.  App.  252. 

6§.  1.  Brignac  v.  Pacific  Mut.  L.  Ins.  Co., 
1 1 2  La.  574. 

4.  Warranty  as  to  Age  of  Insured.  — ■  Wynn  v. 
Provident  L.,  etc.,  Co.,  99  N.  Y.  App.  Div.  103; 
Dinan  v.  Supreme  Council,  etc.,  201  Pa.  St. 
363.  See  also  Rupert  v.  Supreme  Ct.,  etc., 
(Minn.  1905)  102  N.  W.  Rep.  715. 

Warranty  as  to  Ages  of  Members  of  Family.  — 
Kansas  Mut.  L.  Ins.  Co.  v.  Pinson,  (Tex.  Civ. 
App.  1 90 1 )  64  S.  W.  Rep.  818. 

It  has  been  held  that  a  false  warranty  as  to 
the  ages  of  the  sisters  of  the  insured  will  void 
the  policy.  Kansas  Mut.  L.  Ins.  Co.  v.  Pinson, 
94  Tex.  553. 

5.  Representations  as  to  Age  of  Insured.  — 
Dillon  v.  Mutual  Reserve  Fund  L.  Assoc.,  5 
Ont.  L.  Rep.  434. 

Under  the  Massachusetts  Statute,  1894,  c.  522, 
§  21,  neither  a  false  representation  nor  a  false 
warranty  as  to  age  will  avoid  the  policy  unless 
made  with  intent  to  deceive,  or  unless  it  in- 
creases the  risk.  Dolan  v.  Mutual  Reserve 
Fund  L.  Assoc.,  182  Mass.  413. 

6.  False  Warranty  as  to  Occupation. —  Fell  v. 
John  Hancock  Mut.  L.  Ins.  Co.,  76  Conn.  494. 

The  Occupation  of  Cattle  Tender  does  not  in- 
clude th.it  of  tender  of  horses.  Frink  v. 
Brotherhood  \cc.  Co.,  75  Vt.  249. 

7.  Meaning  of  Term  "Occupation." — Morten- 
sen  v.  Central  L.  Assu>-  Assoc..  124  Iowa  277. 


8.  Temporary  Suspension  Not  Breach  of  War- 
ranty. —  Clemens  v.  Metropolitan  L.  Ins.  Co., 
20  Pa.  Super.  Ct.  567. 

12.  Warranty  that  Assured  Is  Married  Man.  — 

See  Rupert  v.  Supreme  Ct.,  etc.,  (Minn.  1905) 
102  N.  W.  Rep.  715. 

Such  a  representation  to  a  previous  applica- 
tion for  insurance  cannot  be  taken  as  a  war- 
ranty. Metropolitan  L.  Ins.  Co.  v.  Gibbs,  34 
Tex.  Civ.  App.  131. 

69.  1.  Breach  of  Warranty  as  to  Previous  Re- 
jection for  Insurance. —  Security  Mut.  L.  Ins.  Co. 
v.  Webb,  (C.  C.  A.)  106  Fed.  Rep.  808;  Webb 
V.  Bankers'  L.  Ins.  Co.,  19  Colo.  App.  456  ;  Fell 
v.  John  Hancock  Mut.  L.  Ins.  Co.,  76  Conn. 
494  ;  Moore  v.  Mutual  Reserve  Fund  L.  Assoc., 
133  Mich.  526;  Finn  v.  Metropolitan  L.  Ins. 
Co.,  70  N.  J.  L.  255  ;  Hook  v.  Michigan  Mut. 
L.  Ins.  Co..  (Supm.  Ct.  Tr.  T.)  44  Misc.  (N. 
Y.)  478.  See  also  Home  L.  Ins.  Co.  v.  Myers, 
(C.  C.  A.)  112  Fed  Rep.  846;  Rupert  v.  Su- 
preme Ct.,  etc.,  (Minn.  19&5)  102  N.  W.  Rep. 
715- 

Rule  Applies  Even  When  Application  C02;- 
ditional. —  Webb  v.  Security  Mut.  L.  Ins.  Co., 
(C.  C.  A.)  126  Fed.  Rep.  635. 

The  Burden  of  Proof  of  the  falsity  of  the  state- 
ment is  on  the  insurer.  Globe  Mut.  L.  Ins. 
Assoc.  v.  Ahern,  191  111.  167. 

Knowledge  of  the  Company's  Agent  of  the  re- 
jection cf  the  insured  by  another  company  will 
avoid  the  representation.  Globe  Mut.  L.  Ins. 
Assoc.  v.  Ahern,  191  111.  167;  Provident  Sav. 
L.  Assur.  Soc.  v.  Cannon,  201  111.  260. 

In  Speiser  v.  Phccnix  Mut.  L.  Ins.  Co.,  119 
Wis.  530,  it  was  held  that  the  question  whether 
the  local  agent  of  the  insurer  has  knowledge  of 
the  rejection  of  the  applicant  by  another  com- 
pany should  have  been  submitted  to  the  jury. 

2.  Where  Application  Was  Not  Finally  Passed 
Upon.  —  The  same  rule  was  held  to  apply  where 
tlie  insured  had  declined  to  complete  an  exami- 
nation by  undergoing  a  certain  test,  upon  which 
his  application  was  rejected.  Security  Mut.  L. 
Ins.  Co.  v.  Webb,  (C.  C.  A.)  106  Fed.  Rep.  808. 

6.  Contra.  —  In  Rhode  Island  it  is  held  that 
the  agent  procuring  the  insurance  is  the  agent 
of  the  applicant  in  drawing  the  application,  and 
his  knowledge  of  the  previous  rejection  of  the 
insured  by  the  company  will  not  bind  the  latter. 
O'Rourke  v.  John  Hancock  Mut.  L.  Ins.  Co.,  23 
R.  I.  457,  11  Am.  St.  Rep.  643. 

Where  the  Company  Itself  Has  Knowledge 
of  the  reject'on.  it  cannot  take  advantage  of  the 
falsity  of  the  statement.  O  Rourkc  v.  John 
Hancock  Mut.  L.  Ins  Co.,  23  R.  I.  457,  91  Am. 
St.  Rep.  64.:. 

8.  Breach  of  Warranty  as  to  Other  Existing 
Insurance. —  Moore  v.  Mutual  Reserve  Fund  L. 
0S3 
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70.  \\\)  Relation  Between  Insured  and  Beneficiary.  ■ —  See  note  4. 

71.  3.  Concealment  in  Absence  of  Inquiry.  —  See  note  3. 

Failure  to  Answer  Question.  —  Sec  note  4- 

V.  Excepted  Causes  of  Death  —  1.  Death  While  Engaged  in  Violation 

of  Law  —  a.  WHEN  POLICY  CONTAINS  No  EXCEPTION.  —  See  note  5. 

78.  b  When  Policy  Contains  Exception  —  (4)  Criminal  and  Civil 
I  iolations  of  Law.  —  See  note  3. 

(5)  When  Insured  Provokes  Acts  of  Violence.  — ■  See  notes  4,  6. 
7'.t.    2.  Self-destruction  —  a.   While   Sane  —  (1)  Implied  Exception  — 

(a)  Insurance  for  Benefit  of  Estate  of  Insured.  —  See  note  6. 

7  1.     (b)  Policy  Payable  to  Nominated  Beneficiary.  —  See  notes  5,  6. 

73.    (3)  Statutory  Limitations.  —  See  notes  2,  3,  4. 

b.  WHILE  INSANE  —  (1)  Interpretation  of  Suicide  Clause  —  United 
States  Doctrine.  —  See  note  7. 

70.    (2)  When  Policy  Excepts  Suicide  "  Sane  or  Insane."  —  See  notes  1,  2. 


Assoc.,  133  Mich.  526.    See  also  Hood  v.  Pru- 
dential Ins.  Co.,  26  Pa.  Super.  Ct.  527. 
Facts  Insufficient  to  Show  Misrepresentation.  — 

Newton  v.  Southwestern  Mut.  L.  Assoc.,  116 
Iowa  311. 

Accident  Policy  Not  Within  Meaning  of  War- 
ranty. —  Montreal  Coal,  etc.,  Co.  v.  Metropoli- 
tan L.  Ins.  Co.,  24.  Quebec  Super.  Ct.  399. 

70.  4.  False  Warranty  as  to  Relationship.  — 

A  false  warranty  by  the  insured  that  he  was 
the  husband  of  the  beneficiary  was  held  to  avoid 
the  policy  in  Makel  v.  John  Hancock  Mut.  L. 
Ins.  Co.,  9s  N.  Y.  App.  Div.  241.  But  such  a 
misrepresentation  was  held  to  be  immaterial 
in  Ashtord  v.  Metropolitan  L.  Ins.  Co.,  98  Mo. 
App.  505,  affirming  80  Mo.  App.  638. 

71.  3.  Louis  v.  Connecticut  Mut.  L.  Ins. 
Co.,  58  N.  Y.  App.  Div.  137,  affirmed  172  N.  Y. 
650.  But  see  Wynn  v.  Provident  L.,  etc.,  Co., 
99  N.  Y.  App.  Div.  103,  where  it  was  held  that, 
though  there  was  no  direct  inquiry  of  the  in- 
sured as  to  whether  he  had  been  treated  for 
alcoholism,  the  insurer  was  entitled  to  know 
the  fact,  and  the  concealment  of  it  was  fraudu- 
lent. 

4.  Effect  of  Failure  to  Answer  Question  in  Ap- 
plication. —  Rupert  v.  Supreme  Ct.,  etc.,  (Minn. 
1905)  102  N.  W.  Rep.  715. 

5.  The  Legal  Execution  of  the  Insured  for  Crime 
will  avoid  the  policy  although  he  may  in  fact 
have  been  innocent.  Burt  v.  Union  Cent.  L. 
Ins.  Co.,  187  U.  S.  362. 

72.  3.  Pvthias  Knights'  Supreme  Lodge  v. 
Beck.  181  U.  S.  49. 

Where  Suicide  Not  a  Crime,  Suicide  Not  a  Death 
in  Violation  of  the  Law.  —  Royal  Circle  v.  Ach- 
terrath,  204  III.  549.  98  Am.  St.  Rep.  224. 

4.  Justifiable  Homicide.  —  Payne  v.  Union  L. 
Guards,  136  Mich.  416. 

6.  Where  Deceased  in  Wrong  in  First  Instance. 
—  See  Brown  v.  Supreme  Lodge,  etc.,  83  Mo. 
App.  633. 

73.  6.  Contract  for  Benefit  of  Estate  of  Insured 

Void  if  Insured  Commits  Suicide. —  See  Mooney 
v.  Ancient  Order  of  United  Workmen,  114  Ky. 

950,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  73,  and  quoting  the  text  through  note  5 

on  o.  74. 

71.  5.  Policy  Payable  to  Nominated  Bene- 
ficiary. —  Mooney  v.  Ancient  Order  of  United 

Workmen,  114  Ky.  950,  quoting  19  Am.  and 
Esc.  Encyc.  of  Law  (2d  ed.)  73 ;  Supreme 


Conclave,  etc.,  v.  Miles,  92  Md.  613,  84  Am.  St. 
Rep.  528  ;  Campbell  v.  Supreme  Conclave,  etc., 
66  N.  J.  L.  274.  But  see  Mutual  L.  Ins.  Co. 
v.  Kelly,  (C.  C.  A.)  114  Fed.  Rep.  268. 

6.  Supreme  Conclave,  etc.,  v.  Miles,  92  Md. 
613,  84  Am.  St.  Rep.  528;  Campbell  v.  Supreme 
Conclave,  etc.,  66  N.  J.  L.  274. 

75.  2.  Missouri  Statute.  —  Knights  Templars' 
L.  Indemnity  Co.  v.  Jarman,  187  U.  S.  197. 

3.  See  Whitfield  v.  Mtrn.  L.  Ins.  Co.,  125 
Fed.  Rep.  269. 

4.  Knights  Templars',  etc.,  L.  Indemnity  Co. 
v.  Jarman,  187  U.  S.  197;  Huff  v.  Sovereign 
Camp  Woodmen  of  the  World,  85  Mo.  App.  96. 

7.  Prevailing  View  in  United  States.  —  Supreme 
Lodge,  etc.,  v.  Ge'.bke,  198  111.  365,  reversing  100 
111.  App.  190;  Central  Mut.  L.  Ins.  Assoc  v. 
Anderson,  195  111.  135  ;  Mooney  v.  Ancient 
Order  of  United  Workmen,  114  Ky.  950;  Man- 
hattan L.  Ins.  Co.  v.  Beard,  112  Ky.  45s;  Lati- 
mer v.  Sovereign  Camp  Woodmen  of  the  World, 
62  S.  Car.  145. 

76.  1.  When  Policy  Excepts  Suicide  "  Sane 
or  Insane"  —  Illinois.  —  Dickerson  v.  Northwest- 
ern Mut.  L.  Ins.  Co.,  200  111.  270,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  76;  Su- 
preme Lodge,  etc.,  v.  Gelbke,  198  111.  365,  re- 
versing 100  111.  App.  190,  citing  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  76 ;  Northwestern 
Mut.  Ins.  Co.  v.  Churchill,  105  111.  App.  159; 
Brunner  v.  Equitable  L.  Assur.  Soc,  100  111. 
App.  22. 

Kentucky.  — ■  Manhattan  L.  Ins.  Co.  v.  Beard, 
112  Ky.  455. 

Missouri.  —  Elliott  v.  Des  Moines  L.  Assoc., 
163  Mo.  132. 

New  York.  —  Harms  v.  Metropolitan  L.  Ins. 
Co.,  67  N.  Y.  App.  Div.  139. 

South  Carolina.  —  Latimer  v.  Sovereign 
Camp  Woodmen  of  the  World,  62  S.  Car.  145. 

South  Dakota.  —  Dischner  v.  Piqua  Mut.  Aid, 
etc.,  Assoc.,  14  S.  Dak.  436. 

Tennessee.  —  Childress  v.  Fraternal  Union  of 
America,  113  Tenn.  252,  citing  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  76. 

Degree  of  Insanity  Immaterial.  —  Clarke  v. 
Equitable  L.  Assur.  Soc,  (C.  C.  A.)  118  Fed. 
Rep.  374.  See  also  Jenkins  v.  National  Union, 
118  Ga.  587;  Keefer  v.  Modern  Woodmen  of 
America,  203  Pa.  St.  129. 

2.  Ellinger  v.  Mutual  L.  Ins.  Co.,  (1905I  1 
K.  B.  31. 
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77.  (3)  Burden  of  Proof .  —  See  notes  1,  3. 

c.  BY  ACCIDENT  —  (1)  Construction  of  Words  "Die  by  His  Own 
Hand."  —  See  note  5. 

(2)  Construction  of  Words  "  Voluntary  or  Involuntary."  —  See  note  6. 

(3)  Presumption  of  Accident.  — See  note  7. 

d.  Evidence  —  (1)  Of  Intentional  Self-destruction  — •  ciroumstantiai 
Evidence.  —  See  notes  8,  9,  IO. 

78.  Statement  in  Proof  of  Death.  —  See  notes  4,  5. 

Not  Within  Rule  as  to  Contracts  Impossible  of 
Performance.  —  Mutual  L.  Ins.  Co.  v.  Kelly,  (C. 
C.  A.)  114  Fed.  Rep.  268,  reversing  109  Fed. 
Rep.  56. 

77.  1.  Arnold  v.  Connecticut  Mut.  L.  Ins. 
Co.,  05  Me.  331.  See  also  Royal  Circle  v. 
Achterrath,  204  111.  549,  98  Am.  St.  Rep.  224. 

3.  Dickerson  v.  Northwestern  Mut.  L.  Ins. 
Co.,  200  111.  270,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  77;  Arnold  v.  Connecticut 
Mut.  L.  Ins.  Co.,  05  Me.  331. 

Question  for  Jury.  —  Mooney  v.  Ancient  Order 
of  United  Workmen,  114  Ky.  950. 

5.  Accidental  Death.  —  Brignac  v.  Pacific  Mut. 
L.  Ins.  Co.,  112  La.  574,  citing  19  Am.  and 
Eng.  Encyc,  of  Law  (2d  ed.)  77 ;  Courte- 
manche  v.  Supreme  Ct.,  etc.,  136  Mich.  30. 

6.  Dickerson  v.  Northwestern  Mut.  L.  Ins.  Co., 
200  111.  270,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  77 ;  Supreme  Lodge,  etc.,  v. 
Gell  ke,  198  111.  365  ;  Brignac  v.  Pacific  Mut. 
L.  Ins.  Co.,  112  La.  574,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  77. 

7.  Presumption  in  Favor  of  Accident  and  Against 
Suicide  — United  States.  —  National  Union  v. 
Fitr.patrick,  (C.  C.  A.)  133  Fed.  Rep.  694; 
Fidelity,  etc.,  Co.  v.  Love,  (C.  C.  A.)  1 1 1  Fed. 
Rep.  773  ;  Fidelity,  etc.,  Co.  v.  Freeman,  (C.  C. 
A.)  T09  Fed.  Rep.  847;  Union  Mut.  L.  Ins.  Co. 
v.  Payne,  (C.  C.  A.)  105  Fed.  Rep.  172. 

Colorado.  —  Ross-Lewin  v.  Germania  L.  Ins. 
Co.,  (Colo.  App.  1904)  78  Pac.  Rep.  305. 

Illinois.  —  Knights  Templars,  etc.,  L.  Indem- 
nity Co.  v.  Crayton,  209  111.  550;  Supreme  Ct. 
of  Honor  v.  Barker,  96  111.  App.  490;  Supreme 
Tent,  etc.,  v.  Stensland,  206  111.  124,  99  Am.  St. 
Rep.  137. 

Iowa,  — ■  Metzrr.dt  v.  Modern  Brotherhood  of 
America,  112  Iowa  522;  Beverly  v.  Supreme 
Tent,  etc.,  115  Iowa  524. 

Kentucky. — American  Benev.  Assoc.  v. 
Stough,  (Ky.  1904)  83  S.  W.  Rep.  126;  Union 
Casualty,  etc.,  Co.  v.  Goddard,  (Ky.  1903)  76 
S.  W.  Rep.  832 ;  .flitna  L.  Ins.  Co.  v.  Kaiser, 
US  Ky.  539 

Louisiana.  —  Brignac  v.  Pacific  Mut.  L.  Ins. 
Co.,  112  La.  574,  citing  19  Am.  and  Eng.  Fncyc. 
of  Law  (2d  ed.)  77;  Boynton  v.  Equitable  L. 
Assur.  Soc,  i  os  La.  202. 

Michigan.  —  Furbush  v.  Maryland  Casualty 
Co..  133  Mich.  479. 

Minnesota.  —  Sartell  v.  Royal  Neighbors  of 
America,  85  Minn.  369. 

Nebraska.  —  Hardinger  v.  Modern  Brother- 
hood of  America.  (Neb.  1004)  101  N.  W.  Rep. 
983  :  Modern  Woodmen  of  America  v.  Kozak, 
63  Neb.,  :  Sovereign  Camp  v.  Hruby,  (Neb. 
1003)  96  N.  W.  Rep.  908. 

Nerv  Vork.  —  Seybold  v.  Supreme  Tent,  etc., 
8fi  N.  Y.  App.  Div.  195  ;  Harms  v.  Metropolitan 
L.  Ins.  Co.,  67  N.  Y.  App.  Div.  139. 


South  Dakota.  —  Chambers  V.  Modern  Wood- 
men of  America,  (S.  Dak.  1904)  99  N.  W.  Rep. 
1 107. 

Texas.  —  Equitable  L.  Assur.  Soc.  v.  Liddeil, 
32  Tex.  Civ.  App.  252. 

8.  Evidence  as  to  Cause  of  Death.  —  Brignac  :•. 
Pacif.c  Mnl.  L.  Ins.  Co.,  112  La.  574,  citing  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  77; 
Wasey  v.  Travelers'  Ins.  Co.,  126  Mich.  119. 

9.  Intentional  or  Accidental  Death  Question  of 
Fact — United  States.  —  Pythias  Knights'  Su- 
preme Lodge  v.  Beck,  181  U.  S.  49;  National 
Union  v.  Fitzpatrick,  (C.  C.  A.)  133  Fed.  Rep. 
694 :  Kerr  v.  Modern  Woodmen  of  America, 
(C.  C.  A.)  117  Fed.  Rep.  593;  Fidelity,  etc.,  Co. 
v.  Freeman,  (C.  C.  A.)  109  Fed.  Rep.  847; 
Fidelity,  etc.,  Co.  v.  Love,  (C.  C.  A.)  111  Fed. 
Kep.  773. 

Illinois.  —  Treat  v.  Merchants'  L.  Assoc.,  198 
111.  431.  See  also  Central  Mut.  L.  Ins.  Assoc. 
v.  Anderson,  195  111.  135. 

Indiana.  —  Supreme  Lodge,  etc.,  v.  Foster,  26 
Ind.  App.  333. 

Kentucky. — -American  Benev.  Assoc.  v. 
Stough,  (Ky.  1904)  83  S.  W.  Rep.  126;  /Etna 
L.  Ins.  Co.  v.  Kaiser,  115  Ky.  539. 

Louisiana. —  Brignac  v.  Pacific  Mut.  L.  Ins. 
Co.,  112  La.  574,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  77  ;  Boynton  v.  Equitable  L. 
Assur.  Soc,  105  La.  202. 

Maine.  —  Arnold  v.  Connecticut  Mut.  L.  Ins. 
Co.,  95  Me.  331. 

Michigan.  —  Furbush  v.  Maryland  Casualty 
Co.,  133  Mich.  479;  Wasey  v.  Travelers'  Ins. 
Co.,  126  Mich.  119. 

Minnesota.  —  Sartell  v.  Royal  Neighbors  of 
America,  85  Minn.  369. 

Nebraska.  —  Hardinger  v.  Modern  Brotherhood 
of  America,  (Neb.  1904)  101  N.  W.  Rep.  98^; 
Modern  Woodmen  of  America  v.  Kozak,  63 
Neb.  146. 

New  York.  —  Seybold  v.  Supreme  Tent,  etc., 
86  N.  Y.  App.  Div.  195  ;  Harms  v.  Metropolitan 
L.  Ins.  Co.,  67  N.  Y.  App.  Div.  139. 

Sourh  Dakota.  —  Disclincr  v.  Piqtia  Mut.  Aid, 
etc..  Assoc.,  14  S.  Dak.  436. 

10.  Where  Evidence  Excludes  Inference  of  Acci- 
dent. —  Hart  Fraternal  Alliance,  to8  Wis. 
490.  See  also  Mason  v.  Supreme  Ct.,  etc..  109 
III.  App.  10:  Fey  v.  I.  O.  O.  F.  Mutual  I..  Ins. 
Soc.,  120  Wis.  358, 

78.  4.  Statement  in  Proof  of  Deaih. —  Pythias 
Knights'  Supreme  Lodge  V.  Beck.  181  U.  S.  49; 
Supreme  Tent,  etc.,  v.  Stenslar.d,  105  III.  App. 
267,  affirmed  206  III.  124.  90  Am.  St.  Rep.  137; 
Fey  v.  I.  O.  O.  F.  Mutual  I..  Ins.  Soc,  120 
Wis.  358. 

Proof  of  Death  Not  Admissible  to  Show  Manner 
of  Death.  —  .Etna  L.  Ins.  Co.  v.  Kaiser,  its  Ky. 
S»o. 

5.  Union  Mut.  L.  Ins.  Co.  v.  Payne,  (C.  C. 
085 
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7!>.     (2)  Of  Mental  Condition  of  Suicide      Verdiot  of  Coroner'a  Jury.  —  See 

notes  1 ,  2. 

SO.    VI.  Incontestable  Clauses —  1.  Validity  —  clause  Operating  Alter  Specified 

Period.       See  IlOteS  1 ,  3>  4- 

2.  Rule  of  Construction  Applicable.  —  See  notes  6,  7,  8,  9. 
S  1 .    See  note  2. 

VII.  Paid-up  or  Commuted  Insurance  —  2.  How  the  Right  Arises  — 

Under  Nonforfeiture  Clauses.  —  See  note  4- 

4.  Prerequisites  to  Existence  of  the  Right  —  a.  Payment  of  Desig- 
nated Number  of  Premiums  —  (3)  Payment  of  Interest  on  Premium  Notes. 
—  See  note  5. 

8«$.     Where  Premium  Notes  Are  Treated  as  Loans.  — See  note  I. 

(4)  Note  Given  for  Premium  Subsequent  to  Designated  Number.  — 
See  note  5. 

Payment  Required  by  Terms  of  Note. — -See  note  6. 

84.   b.  Surrender  of  Original  Policy  and  Demand  of  Paid-up 

POLICY  —  Surrender  Before  Default.  — See  note  I. 


A.)  105  Fed.  Rep.  172;  Hassencamp  v.  Mutual 
l!i  n.  L.  Ins.  Co.,  (  C.  C.  A.)  120  Fed.  Rep.  475; 
Knights  Templars,  etc.,  L.  Indemnity  Co.  v. 
Crayton,  209  111.  550  ;  Supreme  Tent,  etc.,  v. 
Stensland,  206  111.  124,  99  Am.  St.  Rep.  137; 
Wasey  v.  Travelers'  Ins.  Co.,  126  Mich.  119; 
Sartell  v.  Royal  Neighbors  of  America,  85  Minn. 
369 ;  Modern  Woodmen  of  America  v.  Kozak, 
63  Neb.  146;  Dischner  v.  Piqua  Mut.  Aid,  etc., 
Assoc.,  14  S.  Dak.  436;  Hart  v.  Fraternal  Al- 
liance, 108  Wis.  490. 

79.  1.  See  Metzradt  v.  Modern  Brother- 
hood of  America,  112  Iowa  522.  See  also  the 
cases  cited  infra  111.  1. 

2.  See  Metzradt  v.  Modern  Brotherhood  of 
America,  112  Iowa  522. 

80.  1.  Policy  Incontestable  for  Fraud  After 
Specified  Period.  —  Royal  Circle  v.  Achterrath, 
204  111.  549,  98  Am.  St.  Rep.  224,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  80 ;  Murray 
v.  State  Mut.  L.  Ins.  Co.,  22  R.  I.  524.  See 
also  New  York  L.  Ins.  Co.  v.  Weaver,  114  Ky. 
295- 

Nonpayment  of  Premiums.  —  Where  the  incon- 
testable clause  excepts  from  its  provisions  the 
agreement  as  to  the  payment  of  premiums,  the 
nonpayment  of  a  premium  will  forfeit  it.  Ash 
v.  Fidelity  Mut.  L.  Assoc.,  26  Tex.  Civ.  App. 
501. 

May  Set  Up  Actual  Fraud.  —  In  Northwestern 
L.  Ins.  Co.  v.  Montgomery,  116  Ga.  799,  it  was 
held  that  the  insurer  was  precluded  from  set- 
ting up  constructive  fraud,  but  was  free  to  set 
up  actual  fraud. 

3.  Royal  Circle  v.  Achterrath,  204  111.  549, 
98  Am.  St.  Rep.  224 ;  Murray  v.  State  Mut.  L. 
Ins.  Co.,  2.2  R.  I.  524. 

4.  See  McMastcr  v.  New  York  L.  Ins.  Co., 
183  U.  S.  25. 

6.  Incontestable  Clause  Construed  in  Favor  of 
Insured.  —  Royal  Circle  v.  Achterrath,  204  111. 
549,  98  Am.  St.  Rep.  224,  quoting  19  Am.  and 
Enc.  Encyc.  of  Law  (2d  ed.)  80.  See  also 
North  American  L.  Assur.  Co.  v.  Elson,  33  Can. 
Sup.  Ct.  383. 

7.  See  Royal  Circle  v.  Achterrath,  204  111. 
549.  98  Am.  St.  Rep.  224,  quoting  10  Am.  and 
Enc.  Ekcyc.  of  Law  (2d  ed.)  80;  Murray  v. 
State  Mut.  L.  Ins.  Co.,  22  R.  I.  524- 


8.  See  Royal  Circle  v.  Achterrath,  204  111. 
549,  98  Am.  St.  Rep.  224,  quoting  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  80.  But  compare 
Hall  v.  Mutual  Reserve  Fund  L.  Assoc.,  19  Pa. 
Super.  Ct.  31. 

In  Childress  v.  Fraternal  Union  of  America, 
113  Tenn.  252,  it  was  held  that,  the  incontest- 
able clause  and  a  clause  modifying  the  amount 
of  the  recovery  in  case  of  suicide  being  sep- 
arate and  independent,  the  former  did  not  affect 
the  latter. 

9.  See  Royal  Circle  v.  Achterrath,  204  111. 
549,  98  Am.  St.  Rep.  224,  quoting  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  80. 

Where  a  policy  was  declared  incontestable 
except  for  misstatement  of  age  and  "  except  as 
hereinbefore  provided,''  it  was  held  that  the 
exception  only  referred  to  the  conditions  pre- 
ceding the  incontestable  clause,  and  left  the 
policy  incontestable  in  all  other  respects.  Union 
Cent.  L.  Ins.  Co.  v.  Fox,  106  Tenn.  347,  82  Am. 
St.  Rep.  885. 

81.  2.  Where  the  Insured  Dies  Before  the 
Policy  Becomes  Incontestable  by  the  lapse  of  the 
stipulated  period  the  clause  will  not  apply 
merely  because,  under  the  state  laws,  suit  could 
not  have  been  brought  until  after  the  period 
had  elapsed.  Keiley  v.  Mutual  L.  Ins.  Co..  iog 
Fed.  Rep.  56. 

4.  Equitable  L.  Assur.  Soc.  v.  Evans,  25  Tex. 
Civ.  App.  563. 

82.  5.  Necessity  of  Payment  of  Interest  on 
Outstanding  Premium  Notes. — Madison  v.  North- 
western Mut.  L.  Ins.  Co.,  141  Cal.  475. 

83.  1.  Stipulation  Requiring  Payment  of  In- 
terest. —  Madison  v.  Northwestern  Mut.  L.  Ins. 
Co..  741  Cal.  475. 

5.  Ferguson  v.  Union  Mut.  L.  Ins.  Co.,  187 
Mass.  8. 

6.  Payment  of  Note  Required  by  Its  Terms.  — 

But  an  extension  of  the  time  for  payment  of  a 
note  extends  the  time  within  which  the  paid-up 
policy  may  be  claimed.  Union  Cent.  L.  Ins. 
Co.  v.  Whetzel,  20  Ind.  Anp.  658. 

84.  1.  Surrender  of  Policy  Before  Default  Re- 
quired. —  See  .Grevenig  v,  Washington  L.  Ins. 
Co..  112  La.  879,  104  Am.  St.  Rep.  474. 

Demand  on  the  Company's  General  Agent  is  de- 
mand on  the  company,  although  he  is  not  au- 
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84.  Surrender  Within  Stipulated  Time  After  Default.  —  See  notes  3,  4. 

Effect  of  Death  of  Insured  Within  Designated  Time  for  Surrender.  —  See  note  6. 

85.  6.  Forfeiture  of  Policy.  —  See  note  7. 

86.  See  note  1. 

VIII.  Assignment  —  1.  Validity  and  Effect  —  a.  In  General  —  As- 
signability OF  Policv.  — See  note  7. 

Policy  Payable  to  Legal  Bepresentatives  of  Insured.  —  See  note  8. 

87.  Effect  of  Assignment.  —  See  note  5. 

b.  ASSIGNMENT  TO  CREDITOR  —  Assignment  as  Collateral  Security.  —  See 
notes  7,  8. 

88.  The  Fact  that  the  Assignment  Is  Absolute  in  Form.  —  See  note  I. 
Duty  of  Assignor  to  Pay  Premiums.  —  See  note  4. 

89.  d.  As  Against  Creditors  of  Assignor.  —  See  notes  2,  3. 


thorized  to  issue  paid-up  policies.    Union  Cent. 
L.  Ins.  Co.  v.  Whetzel,  29  Ind.  App.  658. 
§4.    3.  Effect  of  Failure  to  Surrender  Within 

Stipulated  Time  After  Default.  —  Nielsen  v.  Provi- 
dent Suv.  L.  Assur.  Soc,  (Cal.  1901)  66  Pac. 
Rep.  663 ;  Wells  v.  Vermont  L.  Ins.  Co.,  28 
Ind.  App.  620  ;  Grevenig  v.  Washington  L.  Ins. 
Co.,  \\2  La.  879,  104  Am.  St.  Rep.  474;  Inloes 
V.  Prudential  Ins.  Co.,  109  Mo.  App.  104; 
Equitable  L.  Assur.  Soc.  v.  Evans,  25  Tex. 
Civ.  App.  563. 

Where  Policy  Is  Lost.  —  Lindenthal  v.  Ger- 
mania  L.  Ins.  Co.,  174  N.  Y.  76. 

In  an  action  to  compel  the  issue  of  a  new 
paid-up  policy  it  is  not  necessary  to  plead  that 
the  insured  had  volunteered  to  execute  and 
deliver  an  instrument  that  would  operate  as  a 
surrender  of  the  policy,  as  the  court  has  power 
before  rendering  final  judgment  to  require  the 
execution  of  such  a  paper  if  it  is  necessary. 
Wilcox  v.  Equitable  L.  Assur.  Soc,  173  N.  Y. 
50,  reversing  55  N.  Y.  App.  Div.  529. 

The  Insurer  May  Waive  a  Surrender  of  the 
policy  by  disclaiming  any  liability  under  it. 
Nielsen  v.  Provident  Sav.  L.  Assur.  Soc,  139 
Cal.  332,  96  Am.  St.  Rep.  146. 

4.  Mutual  Ben.  L.  Ins.  Co.  v.  Harvey,  (Ky. 
1904)  79  S.  W.  Rep.  218  ;  Crutchfield  v.  Union 
Cent.  L.  Ins.  Co.,  113  Ky.  53;  Washington  L. 
Ins.  Co.  v.  Miles,  112  Ky.  743. 

In  Kentucky  Five  Years  has  been  fixed  by  the 
court  as  a  reasonable  time  within  which  to  de- 
mand a  paid-up  policy.  Washington  L.  Ins.  Co. 
v.  Glover,  (Ky.  1904)  78  S.  W.  Rep.  146;  Wash- 
ington L.  Ins.  Co.  v.  Lyne,  (Ky.  1904)  83  S.  W. 
Rep.  122.  And  a  delay  of  five  years  or  more 
after  default  is  laches,  and  bars  the  right. 
Equitable  L.  Assur.  Soc.  v.  Warner  Deposit 
Bank,  (Ky.  1903)  75  S.  W.  Rep.  275;  New 
York  L.  Ins.  Co.  v.  Warren  Deposit  Bank,  (Ky. 
1903)  75  S.  W.  Rep.  234  :  Mutual  L.  Ins.  Co.  v. 
O'Neil,  116  Ky.  742.  The  bankruptcy  of  the 
insured  will  not  avoid  the  plea  of  laches.  Equi- 
table L.  Assur.  Soc.  v.  Warren  Deposit  Bank, 
(Ky.  1903)  76  S.  W.  Rep.  391. 

6.  Death  of  Insured  Within  Designated'Time  of 
Surrender.  —  Nielsen  v.  Provident  Sav.  L.  Assur. 
Soc.,  139  Cal.  332,  96  Am.  St.  Rep.  146. 

85.  7.  Forfeiture  of  Paid-up  Policy  for  Non- 
payment of  Interest  on  Outstanding  Note.  — 
Palmer  v.  Mutual  L.  Ins.  Co.,  (Supm.  Ct.  Spec. 
T.)  38  Misc  (N.  Y.)  318. 

§6.  1.  Palmer  v.  Mutual  L.  Ins.  Co.,  (Supm. 
Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  318. 


7.  Life-insurance  Policy  Assignable.  —  Steele 
v.  Gatlin,  115  Ga.  929;  Farmers',  etc.,  Bank  v. 
Johnson,  118  Iowa  282;  Lockett  v.  Lockett, 
(Ky.  1904)  80  S.  W.  Rep.  11 52;  Palmer  v. 
Mutual  L.  Ins.  Co.,  (Supm.  Ct.  Spec.  T.)  38 
Misc.  (N.  Y.)  318. 

8.  Policy  Payable  to  Insured's  Legal  Repre- 
sentatives. —  Opitz  v.  Karel,  118  Wis.  527,  99 
Am.  St.  Rep.  1004. 

§7.  5.  Colhurn's  Appeal,  74  Conn.  463,  92 
Am.  St.  Rep.  231  ;  Tremblay  v.  .Etna  L.  Ins. 
Co.,  97  Me.  547,  94  Am.  St.  Rep  521  ;  McGlynn 
V.  Curry.  82  N.  Y.  App.  Div.  431. 

7.  Assignment  as  Collateral. —  Culvert'.  Guyer, 
129  Ala.  602;  Lee  v.  Mutual  L.  Ins.  Co.,  (Ky. 
1904)  82  S.  W.  Rep.  258;  Palmer  v.  Mutual  L. 
Ins.  Co..  (Supm.  Ct.  Spec.  T.)  58  Misc.  (N.  Y.) 
318;  Shaw  v.  Cornell,  59  N.  Y.  App.  Div.  573; 
Roanoke  First  Nat.  Bank  v.  Terry,  99  Va. 
194. 

8.  Title  Passes  to  Assignee  by  Assignment.  — 

Palmer  v.  Mutual  L.  Ins  Co.,  (Supm.  Ct.  Spec. 
T.)  38  Misc.  (N.  Y.)  318. 
The  Assignee  Is  Entitled  to  Hold  the  Policy 

against  the  insured's  administrator  until  the 
debt  is  paid,  in  the  absence  of  proof  of  the 
former's  insolvency,  or  of  the  danger  of  loss  to 
the  latter  from  permitting  the  assignee  to  col- 
lect the  policy.  Cash  v.  Hayden,  (Ky.  1904) 
83  S.  W.  Rep/136. 

Tender  of  Debt.  —  While  the  assignment  vests 
in  the  creditor  a  title  to  enable  him  to  collect 
the  proceeds  of  the  policy,  it  does  not  divest 
the  assignor  of  the  general  property  in  the 
policy,  and  a  tender  of  the  debt  extinguishes  the 
creditor's  lien  and  entitles  the  pledgor  to  the 
possession  of  the  collateral.  Clark  v.  Equitable 
L.  Assur.  Sec,  133  Fed.  Rep.  816. 

Limitation  of  Liability  to  Amount  of  Debt.  — 
The  policy  may  provide  that  on  assignment  the 
company's  liability  shall  be  limited  to  the 
amount  due  to  the  assignee  by  the  insured.  Mc- 
Quillan v.  Mutual  Reserve  Fund  L.  Assoc.,  112 
Wis.  665,  affirmed  112  Wis.  676,  88  Am.  St. 
Rep.  986. 

88.  1.   Assignment    Absolute    in   Form.  — 

Roanoke  First  Nat.  Bank  v.  Terry,  99  Va.  104. 

4.  Duty  to  Pay  Premiums. —  McQuillan  v.  Mu- 
tual Reserve  Fund  L.  Assoc.,  112  Wis.  665.  88 
Am.  St.  Rep.  986. 

Assignee  under  No  Obligation  to  Pay  Premiums. 
—  Palmer  v.  Mutual  L.  Ins.  Co..  (Supm.  Ct. 
Spec.  T.1  38  Misc  (N.  Y.)  318. 

89.  2.  Assignment  by  Insolvent  for  Benefit  of 
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90.  g.  Effect  of  Invalid  Assignment.  —  See  note  2. 

Where  the  Insurer  Has  Paid  the  Assignee.  —  See  note  4. 

k.  Conflict  of  Laws.  —  See  note  8. 

2.  Who  May  Assign  —  a.  The  Insured.  —  See  note  9. 

91.  /'.  THE  BENEFICIARY — Policy  Taken  Out  in  Favor  of  Wife  and  Children. — 

Sec  note  6. 

9*2.     Statute  Authorizing  Assignment  by  Wife  —  New  York.  —  See  note  3. 

Consent  of  Husband.  —  See  notes  7,  9. 

911.    3.  Who  May  Be  Assignee  —  Insurable  Interest.  —  See  notes  1,  2. 

4.  What  Constitutes  an  Assignment  —  a.  In  General  —  No  Particular 

Form  Kequired.  —  See  note  4. 

The  Assignment  Need  Not  Necessarily  Be  in  Writing.  —  See  note  J. 
Assignment  Without  Delivery.  —  See  note  3. 
Effect  of  Stipulations  in  Policy. —  See  note  5. 
Assignment  in  Duplicate  —  Delivery.  —  See  note  6. 

b.  Notice  of  Assignment.  —  See  note  5. 
c  Consent  of  Insurer.  —  See  note  3. 

5.  Rights  and  Liabilities  of  Assignee  —  a.  In  General.  —  See  note  10. 


94. 


9.1. 
96. 


Wife,  etc.,  Not  Necessarily  Void.  —  Steeley  v. 
Stccley,  (Ky.  1901)  64  S.  W.  Rep.  642;  More- 
head  v.  Mayfield,  109  Ky.  51. 

89.  3.  Morehead  v.  Mayfield,  109  Ky.  51. 

90.  2.  Policy  Not  Vitiated  by  Invalid  Assign- 
ment. —  Miller  v.  Manhattan  L.  Ins.  Co.,  110 
La.  652. 

4.  Action  Against  Insurer.  —  Millers.  Manhat- 
tan L.  Ins.  Co.,  110  La.  652. 

8.  Validity  of  Assignment  Determined  by  Lex 
Loci  Contractus.  —  Miller  v.  Manhattan  L.  Ins. 
Co.,  1 10  La.  652,  quoting  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  723. 

9.  Policy  Not  Assignable  by  Insured  to  Prejudice 
of  Beneficiary.  —  Penn  Mut.  L.  Ins.  Co.,  v.  Nor- 
cross,  163  Ind.  379. 

91.  6.  Assignment  by  Wife  Held  Valid.— 
On  lhe  husband's  death  the  contingent  interest 
of  the  wife  vests,  and  the  defeasible  title  of  her 
assignee  becomes  absolute.  Herr  v.  Reinoehl, 
209  Pa.  St.  483. 

92.  3.  Assignment  by  Wife  under  New  York 
Laws.  —  Sherman  v.  Allison,  77  N.  Y.  App. 
Div.  49,  affirmed  177  N.  Y.  574. 

7.  When  Husband's  Consent  Unnecessary.  — 
fhe  statute  does  not  apply  to  a  paid-up  policy 
issued,  payable  to  the  wife  of  the  insured,  in 
exchange  for  a  policy  payable  to  the  personal 
representatives  of  the  insured,  and  an  assign- 
ment thereof  by  the  wife,  without  the  consent 
of  the  husband,  is  valid.  Dannhausen  v.  Wallen- 
stein,  169  N.  Y.  199.  See  also  Morschauser  v. 
Pierce,  64  N.  Y.  App.  Div.  558. 

9.  What  Constitutes  Written  Consent.  —  Separate 
assignments  by  the  husband  and  wife  to  the 
same  party,  on  the  same  date,  and  on  the  same 
paper  satisfy  the  requirements  of  the  statute. 
Sherman  v.  Allison,  77  N.  Y.  App.  Div.  49, 
affirmed  177  N.  Y.  574. 

93.  1.  Assignee  Must  Have  Insurable  Interest. 
—  Price  v.  Atchison  First  Nat.  Bank,  62  Kan. 
743  :  Lee  v.  Mutual  L.  Ins.  Co.,  (Ky.  1904)  82 
S.  W.  Rep.  258 ;  Lockett  v.  Lockett,  (Ky.  1904) 
80  S.  W.  Rep.  1152;  Dugger  v.  Mutual  L.  Ins. 
Co.,  (Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  335  ; 
Hatch  v.  Hatch,  35  Tex.  Civ.  App.  373. 

2.  Assignee  Not  Kequired  to  Have  Insurable 
Interest.    -Fanners,  etc.,  Bank  v.  Johnson,  118 


Iowa  282;  McDcnough  v.  Mtna.  L.  Ins.  Co., 
(Supm.  Ct.  Tr.  T.)  38  Misc.  (N.  Y.)  625. 

If  Assigned  in  Good  Faith.  —  Chamberlain  v. 
Butter.  61  Neb.  730,  87  Am.  St.  Rep.  478. 

4.  Informal  Assignment  Valid.  —  Stoll  v.  Mu- 
tual Ben.  L.  Ins.  Co.,  115  Wis.  558. 

May  Be  Assigned  by  Will  under  Quebec  Statutes. 

—  Hardy  v.  Shannon.  19  Quebec  Super.  Ct.  325. 
7.  Parol  Assignment  by  Delivery  of  Policy.  — 

Lockett  v.  Lockett,  (Ky.  1004)  80  S.  W.  Rep. 
1152;  Barnett  v.  Prudential  Ins.  Co.,  91  N.  Y. 
App.  Div.  435  ;  McGlynn  ,v .  Curry,  82  N.  Y. 
App.  Div.  431:  Box  v.  Lanier,  112  Tenn.  393; 
Opitz  v.  Karel,  118  Wis.  527,  99  Am.  St.  Rep. 
$004. 

In  Georgia  Must  Be  in  Writing.  —  Steele  v. 

Gatlin,  1 1 5  Ga.  929. 

94.  3.   Assignment    Without    Delivery.  — 

Colburn's  Appeal,  74  Conn.  463,  92  Am.  St. 
Rep.  231  ;  McDonough  v.  .Etna  L.  Ins.  Co., 
fSupm.  Ct.  Tr.  T.)  38  Misc.  (N.  Y.)  625; 
Scully's  Estate,  31  Pittsb.  Leg.  J.  N.  S.  (Pa.) 

3°7- 

5.  Nonobservance  of  Prescribed  Formalities  Im- 
material as  Between  Parties  to  Assignment.  — 

McGlynn  v.  Curry,  82  N.  Y.  App.  Div.  431. 

6.  Assignment  in  Duplicate  —  Want  of  Delivery 
to  Assignee.  —  Compare  Colburn's  Appeal.  74 
Conn.  463,  92  Am.  St.  Rep.  231.  (distinguishing 
Spooner  v.  Hilbish,  92  Va.  333),  holding  such 
an  assignment  of  a  paid-up  policy  effectual 
without  delivery  where  there  was  a  sufficient 
consideration  and  the  assignee  had  assented  to 
the  delivery. 

95.  5.  Want  of  Notice  Immaterial  Where  In- 
surer Not  Injured  Thereby.  —  Opitz  v.  Karel,  1 18 
Wis.  527,  99  Am.  St.  Rep.  1004. 

96.  3.  Consent  Required  by  Terms  of  Policy. 

—  Newman  v.  John  Hancock  Mut.  L.  Ins.  Co., 
(Supm.  Ct.  App.  T.)  45  Misc.  (N.  Y.)  320. 

A  Letter  of  the  Insurer  Acknowledging  Receipt 
of  the  assignment  is  a  sufficient  indication  of 
consent.  Tremblay  v.  /Etna  L.  Ins.  Co.,  97  Me. 
547,  94  Am.  St.  Rep.  521. 

10.  Assignee  Takes  Only  Title  of  Assignor.  — 
Mutual  L.  Ins.  Co.  v.  Kelly,  (C.  C.  A.)  114  Fed. 
Rep.  268 ;  Northwestern  L.  Ins.  Co.  v.  Mont- 
gomery, 116  Ga.  799;  Flaherty  v.  Metropolitan 
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07.    Bight  of  Assignee  under  Void  Assignment  to  Reimbursement.  —  See  note  2. 

99.   X.  Abandonment  of  Contract  by  Insurer  —  Recovery  of  Pre- 

MIUMS  -—  Change  from  One  System  of  Insurance  to  Another.  — -  See  note  4. 

100.  XI.  Notice  and  Proofs  of  Death — 1.  Necessity  for—  a.  As  a 

Condition  Precedent  to  Right  of  Action  on  Policy.  —  See  notes  i,  2. 

c.  WAIVER  OF   PROOF  —  Implied  Waiver  —  Denial  of  Liability.  —  See 

note  10. 

101.  See  note  1 

3.  Sufficiency  of  Proof — a.  IN  GENERAL  —  Proof  of  Cause  of  Death. — 

See  note  6. 

102.  b.  WAIVER  OF  DEFECTS  —  Failure  to  Object  to  Irregularities.  —  See 
note  i. 

Denial  of  Liability  on  Other  Grounds.  —  See  note  2. 

XII.  Actions  on  Policies  —  1.  Who  May  Sue.  —  See  note  3. 

103.  2.  Time  of  Bringing  Suit  —  a.  When  Right  of  Action  Accrues. 
—  See  notes  I,  2. 

c.  Limitation  in  Policy.  —  See  note  6. 

104.  See  note  3. 

When  Limitation  Begins  to  Run.  —  See  note  4. 


L.  Ins.  Co.,  (Supm.  Ct.  App.  T.)  38  Misc.  (N. 
Y.)  759,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  824. 

97.  2.  Right  to  Reimbursement.  —  Connecticut 
Mut.  L.  Ins.  Co.  v.  Dunscomb,  108  Tenn.  724, 
91  Am.  St.  Rep.  769,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  97  ;  Stevens  v.  Ger- 
mania  L.  Ins.  Co.,  26  Tex.  Civ.  App.  156. 

99.  4.  A  Reorganization  of  a  Mutual  Insur- 
ance Company,  where  its  corporate  identity  re- 
mains the  same,  and  its  rights  and  liabilities  are 
not  affected,  will  not  entitle  a  member  to  re- 
cover a  premium  paid.  Muller  v.  State  L.  Ins. 
Co.,  27  Ind.  App.  45. 

100.  1.  Hart  v.    Fraternal   Alliance,  108 
Wis.  490. 

2.  Notice  Sent  to  the  Acting  Secretary  of  the 

company  is  sufficient  without  proof  of  his  elec- 
tion to  the  office.  Supreme  Lodge,  etc.,  v.  Mate- 
jowsky,  190  111.  142. 

10.  Denial  of  Liability. —  Rutherford  v.  Pru- 
dential Ins.  Co.,  34  Ind.  App.  531  ;  Prudential 
Ins.  Co.  of  America  v.  Devce,  98  Md.  584 ; 
Weber  v.  Ancient  Order  of  Pyramids,  104  Mo. 
App.  729;  Keller  v.  Home  L.  Ins.  Co.,  95  Mo. 
App.  627 :  Seely  v.  Manhattan  L.  Ins.  Co.,  72 
N.  H.  49 ;  Cole  v.  Preferred  Acc.  Ins.  Co., 
(Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.)  260, 
affirmed  92  N.  Y.  App.  Div.  612;  Metropolitan 
L.  Ins.  Co.  v.  Gibhs,  34  Tex.  Civ.  App.  131. 

A  company  will  be  held  to  have  waived  the 
requirement  where  it  has  unsuccessfully  at- 
tempted to  settle  the  claim  and  subsequently 
denied  liability.  Willison  v.  Jewelers',  etc.,  Co., 
(N.  Y.  City  Ct.  Gen.  T.)  34  Misc.  (N.  Y.) 
216. 

Time  of  Denial.  —  The  denial  must  have  been 
made  before  the  period  within  which  the  proof 
of  death  is  required  to  he  made.  Hart  v.  Fra- 
ternal Alliance.  108  Wis.  400. 

101.  1.  Refusal  to  Furnish  Blanks  for  Proof  of 
Death.— National  Masonic  Acc.  Assoc.  v.  Seed, 
95  III.  App.  43  :  Metropolitan  L.  Ins.  Co.  v. 
Gibbs,  34  Tex.  Civ.  App.  131  :  New  York  L. 
Ins.  C o.  v.  Orlopp.  25  Tex.  Civ.  App.  284. 

Where  the  Insurer  Mailed  Blanks  for  proof  of 
death,  .vhich  were  not  rece'ved  by  the  insured. 
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and  upon  a  further  demand  sent  other  blanks, 
which  were  filled  up  and  sent  in  several  days 
after  the  time  "limit,  it  was  held  that  the  in- 
surer used  the  mails  for  sending  the  blanks  at 
its  own  risk  and  that  the  delay  arose  from  its 
omissions  and  delays.  Robinson  v.  Northwest- 
ern Nat.  Ins.  Co.,  92  Minn.  379. 

6.  Knights  Templars,  etc.,  L  Indemnity  Co. 
v.  Crayton,  209  111.  550. 

Proofs  Need  Only  Establish  Prima  Facie  Case.  — 
.litna  L.  Ins.  Co.  v.  Milward,  (Ky.  1904)  82 
S.  W.  Rep.  364. 

102.  1.  National  Masonic  Acc.  Assoc.  v. 
Seed,  95  111.  App.  43. 

2.  White  v.  Metropolitan  L.  Ins.  Co.,  22  Pa. 
Super.  Ct.  501. 

3.  Suit  on  Policy  Payable  to  Insured,  Etc.  — 
Ives  v.  Mutual  L.  Ins.  Co.,  129  N.  Car.  28. 
See  also  Metropolitan  L.  Ins.  Co.  v.  Gibbs.  34 
Tex.  Civ.  App.  131. 

Where  there  Is  No  Personal  Representative, 
action  may  be  brought  by  the  widow  and  chil- 
dren of  the  insured,  although  ihe  policy  is 
payable  to  his  executors,  administrators,  or 
assigns.  Sun  L.  Ins.  Co.  V.  Phillips,  (Tex. 
Civ.  App.  1902)  70  S.  W.  Rep.  603. 

lOJJ.  1.  When  Right  of  Action  Accrues. — 
Where  proofs  of  death  are  furnished  as  re- 
quired, the  insurer's  request  for  additional 
proof  of  death  does  not  cause  the  time  to  run 
from  the  furnishing  of  the  additional  proof. 
Wood  v.  Farmer's  L.  Assoc.,  121  Iowa  44. 

2.  Ronan  v.  Michigan  Mut.  L.  Ins.  Co.,  96 
111.  App.  355. 

6.  Limitation  of  Time  for  Bringing  Suit  Valid. 
—  Lewis  v.  Metropolitan  L.  Ins.  Co.,  180  Mass. 
317'  Sullivan  v.  Prudential  Ins.  Co.,  17?  N.  Y. 
<i8i:  Fey  v.  I.  O.  O.  F.  Mutual  L.  Ins.  Soc,  120 
Wis.  158.  See  also  Rver  v.  Prudential  Ins.  Co., 
85  N.  Y.  App.  Div.  7. 

1 01.  3.  Limitation  Void  under  Statute.  — 
Rutherford  V.  Prudential  Ins.  Co.,  34  Ind.  App. 
531  :  Union  Cent.  L.  Ins.  Co.  v.  Spinks.  (Ky. 
1904)  83  S.  W.  Rep.  fits. 

4.  Limitation  Runs  from  Time  Right  of  Action 
Accrues.— Fidelity,  etc.,  Co.  v.  Love,  (C.  C.  A.) 
ill  Fed.  Rep.  773. 
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104.  Waiver  of  Limitation.  —  See  note  6. 

105.  3.  Demand  for  Payment.  —  See  note  2. 

4.  Defenses  —  The  Nonpayment  of  Premiums.  —  See  note  IO. 
100.    6.  Amount  of  Recovery.  —  See  notes  9,  10,  11. 

XIII.  Evidence  —  1.  As  to  Truth  or  Falsity  of  Statements  in  Applica- 
tion   a.  Declarations  of  Insured  —  Authorities  conflicting.  —  See  note  13. 

107.     Declarations  Trior  to  Application. —  See  notes  I,  3. 

Declarations  Not  a  Part  of  the  Res  Gestee.  —  See  note  4. 
Declarations  Subsequent  to  the  Contract.  —  See  note  5- 

b.  Proofs  of  Death.  —  See  notes  7,  8. 

10S.     Evidence  Not  Conclusive.  —  See  note  2. 

c.  Physician's  Certificate  to  Board  of  Health. —  See  note  4. 

d.  Certificate  of  Examining  Physician.  —  See  note  5. 


101.  6.  Waiver  of  Limitation. — Home  Friendly 
Soc.  v.  Roberson,  100  Md.  85;  Peters  v.  Empire 
L.  Ins.  Co.,  (Supm.  Ct.  App.  T.)  90  N.  Y.  Supp. 
296  ;  Bowen  v.  Preferred  Acc.  Ins.  Co.,  82  N. 
Y.  App.  Div.  458 ;  Hail  v.  Union  Cent.  L.  Ins. 
Co.,  23  Wash.  6 io,  83  Am.  St.  Rep.  844.  See 
also  Fey  v.  I.  O.  O.  F.  Mutual  L.  Ins.  Soc.,  120 
Wis.  35S. 

Negotiations  carried  on  in  good  faith,  without 

any  promise  of  payment  or  attempt  to  prevent 
suit  being  brought  in  time,  will  not  constitute  a 
waiver.  Vincent  v.  Mutual  Reserve  Fund  L. 
Assoc.,  74  Conn.  684. 

Denial  of  Liability  waives  the  requirement  of 
proof  of  death  and  consequently  also  the  limita- 
tion of  the  right  of  action  within  a  certain  time 
after  proof  of  death  Cole  v.  Preferred  Acc. 
Ins.  Co.,  (Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.) 
260,  affirmed  92  N.  Y.  App.  Div.  612. 

Acceptance  and  Retention  of  the  policy  and 
papers  are  sufficient  to  raise  a  question  of  fact 
as  to  the  waiver  of  the  provision.  Tobin  v. 
Workingmen's  Co-operative  Assoc.,  66  N.  Y. 
App.  Div.  21. 

The  fact  that  the  insurer  requested  the  policy 
and  kept  it  in  its  possession  is  not  a  waiver  of 
the  provision,  where  it  appeared  that  the  in- 
surer had  continuously  disclaimed  liability. 
Lewis  v.  Metropolitan  L.  Ins.  Co.,  180  Mass. 
3'7- 

105.    2.  Where  the  Insurer  Denies  Liability. 

—  Knights  Templars,  etc.,  L.  Indemnity  Co.  v. 
Crayton,  209  111.  550. 

10.  Premiums  Paid  by  Third  Person.  —  See 
Galvin  v.  Union  Cent.  L.  Ins.  Co.,  115  Ky.  547, 
where  it  was  held  that  nonpayment  at  maturity 
of  a  note  taken  by  the  insurer  from  a  third  per- 
son did  not  avoid  the  policy. 

10(5.  9.  Where  the  Insurance  Is  Payable  in 
Annual  Instalments,  beginning  with  the  death  of 
the  insured,  judgment  cannot  be  rendered 
against  the  company  for  the  whole  amount  of 
the  policy  on  its  refusal  to  pay  the  first  in-" 
rtalment  when  due.  New  York  L.  Ins.  Co.  v. 
English.  96  Tex.  268. 

10.  Interest.  —  Kelley  v.  Mutual  L.  Ins.  Co., 
109  Fed.  Rep.  56:  Mutual  L.  Ins.  Co.  v.  Allen. 
212  111.  134;  Knights  Templars,  etc.,  L.  Indem- 
nity Co.  v.  Crayton,  209  111.  550 :  Supreme 
Lodge,  etc.,  v.  Lapp,  (Ky.  1903)  74  S.  W.  Rep. 
656. 

11.  Set-off.  — Grand  Lodge,  etc.,  v.  Orrell.  109 

111.  App.  422,  affirmed  206  111.  208;  Smith  V. 
Northwestern  Nat.  L.  Ins.  Co.,  123  Wis.  586. 


See  Bracher  v.  Equitable  L.  Assur.  Soc,  103 
N.  Y.  269,  reversing  (Supm.  Ct.  Tr.  T.)  42 
Misc.  (N.  Y.)  290. 

13.  See  Elliott  v.  Des  Moines  L.  Assoc.,  163 
Mo.  132. 

107.  1.  Haughton  v.  ^tna  L.  Ins.  Co., 
(Ind.  1905)  73  N.  E.  Rep.  593;  Finn  v.  Pruden- 
tial Ins.  Co.,  98  N.  Y.  App.  Div.  588. 

3.  Haughton  v.  Mtnz.  L.  Ins.  Co.,  (Ind.  1905) 
73  N.  E.  Rep.  593. 

4.  Prior  Declarations  Not  Part  of  Res  Gestae  In- 
admissible.—  Dimick  v.  Metropolitan  L.  Ins.  Co., 
67  N.  J.  L.  367  ;  Henn  v.  Metropolitan  L.  Ins. 
Co.,  67  N.  J.  L.  310. 

5.  Declaration  Subsequent  to  Application  Inad- 
missible. —  Henn  v.  Metropolitan  L.  Ins.  Co.,  67 
N.  J.  L.  310. 

7.  Proofs  of  Death  Prima  Facie  Evidence  ot 
Facts  Therein.  —  Haughton  v.  ^Etna  L.  Ins.  Co., 
(Ind   1905)  73  N.  E.  Rep.  593. 

A  Provision  in  the  Policy  that  the  proof  of 
death  shall  be  evidence  of  the  facts  therein 
stated  in  behalf  of  but  not  against  the  insurer 
is  valid.  Donnelly  v.  Metropolitan  L.  Ins.  Co., 
(Supm.  Ct.  App.  T.)  43  Misc.  (N.  Y.)  87. 

8.  Proofs  of  Death  Admissible  to  Impeach  Truth 
of  Application.  —  Rondinella  v.  Metropolitan  L. 
Ins.  Co.,  24  Pa.  Super.  Ct.  293  ;  Baldi  v.  Metro- 
politan L.  Ins.  Co.,  24  Pa.  Super.  Ct.  275. 

108.  2.  Statements  in  Proofs  of  Death  Not 
Conclusive. —  Abraham  v.  Mutual  Reserve  Fund 
L.  Assoc.,  183  Mass.  116:  Bowen  v.  Preferred 
Acc.  Ins.  Co.,  82  N.  Y.  App.  Div.  458  ;  Barnett 
v.  Prudential  Ins.  Co.,  91  N.  Y.  App.  Div.  435; 
Puis  v.  Grand  Lodge,  etc.,  13  N.  Dak.  559; 
Baldi  v.  Metropolitan  L.  Ins.  Co.,  24  Pa.  Super. 
Ct.  275. 

4.  Physician's  Certificate  Inadmissible.  —  Com- 
pare Ohmeyer  v.  Supreme  Forest  Woodmen 
Circle,  gi  Mo.  App.  189. 

The  Certificate  of  the  Board  of  Health  is  not  ad- 
missible in  evidence  10  show  the  age  of  the  de- 
ceased, as  it  proceeded  on  nothing  more  than 
statements  of  members  of  the  deceased's  family 
to  the  undertaker.  Dinan  v.  Supreme  Council, 
etc.,  2ot  Pa.  St.  363. 

5.  Certificate  of  Examining  Physician  as  Evi- 
dence. —  Rhode  "\  Metropolitan  L.  Ins.  Co.,  129 
Mich.  112. 

Under  Statute  in  Iowa. —  Brown  v.  Modern 
Woodmen  of  America,  115  Iowa  450;  Wood  v. 
Farmer's  L.  Assoc.,  121  Iowa  44;  Ley  v.  Metro- 
politan L.  Ins.  Co.,  120  Iowa  203;  Welch  v. 
Union  Cent.  L.  Ins.  Co.,  117  Iowa  394. 
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109.  /.  Testimony  of  Nonexpert.  —  See  note  6. 

110.  2.  Of  Death  of  the  Insured  —  b.  Of  the  Cause  of  Death  —  Proofs 
of  Death.  —  See  note  7. 

111.  The  Verdict  of  a  Coroner's  Jury.  —  See  note  I. 


LIGHT. —  See  note  6. 

The  statute  has  no  application  to  fraternal 
benefit  associations.  Smith  v.  Supreme  Lodge, 
etc.,  123  Iowa  676. 

109.  6.  Reininghaus  v.  Merchants'  L. 
Assoc.,  116  Iowa  364.  See  also  Metropolitan  L. 
Ins.  Co.  v.  Howie,  68  Ohio  St.  614. 

A  nonexpert  may  testify  that  the  insured  was 
unable  to  speak  above  a  whisper  and  was 
emaciated.  Home  Circle  Soc.  No.  1  v.  Shelton, 
(Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  84. 

It  has  been  held  that  the  testimony  of  non- 
expert witnesses  is  admissible  to  show  that  the 
insured  was  in  sound  health  at  the  time  of 
issue  of  the  policy.  Rondinella  v.  Metropolitan 
L.  Ins.  Co.,  24  Pa.  Super.  Ct.  293. 

1 10.  7.  Physician's  Certificate  Not  Conclusive. 
—  Dischner  v.  Piqua  Mut.  Aid,  etc.,  Assoc.,  14 
S.  Dak.  436;  Denver  L.  Ins.  Co.  v.  Price,  18 
Colo.  App.  30. 

1  1  1 .  1.  Verdict  of  Coroner's  Jury.  —  Knights 
Templars,  etc.,  L.  Indemnity  Co.  v.  Crayton,  209 
111.  550,  which  further  holds  that  depositions 
taken  at  the  inquest  are  not  competent  except 
for  contradiction. 

Competent  but  Not  Conclusive.  —  Metzradt  v. 


Modern  Brotherhood  of  America,  112  Iowa  522. 

See  also  Hassencamp  v.  Mutual  Ben.  L.  Ins. 
Co.,  (C.  C.  A.)  120  Fed.  Rep.  475. 
Cases  Holding  Coroner's  Verdict  Inadmissible.  — 

Germania  L.  Ins.  Co.  v.  Ross-Lewin,  24  Colo. 
43;  JEtna.  L.  Ins.  Co.  v.  Milward,  (Ky.  1904) 
82  S.  W.  Rep.  364  ;  ^Ftna  L.  Ins.  Co.  v.  Kaiser, 
IJ5  Ky.  539;  Wasey  v.  Travelers'  Ins.  Co.,  126 
Mich.  119;  Louis  v.  Connecticut  Mut.  L.  Ins. 
Co.,  58  N.  Y.  App.  Div.  137,  affirmed  172  N.  Y. 
659  ;  Chambers  v.  Modern  Woodmen  of  Amer- 
ica, (S.  Dak.  1904)  99  N.  W.  Rep.  1107.  See 
also  Puis  v.  Grand  Lodge,  etc.,  13  N.  Dak.  559; 
Fey  v.  I.  O.  O.  F.  Mutual  L.  Ins.  Soc,  120  Wis. 
358. 

6.  Light  in  Hallways  of  Lodging  Houses.  — 
—  The  word  lif/lit  in  the  Netv  York  statute  re- 
quiring the  owner  or  lessee  of  a  tenement  or 
lodging  house  to  keep  a  light  burning  in  the 
hallway  between  certain  hours,  means  an  artifi- 
cial light,  such,  for  example,  as  is  furnished 
by  a  lamp,  a  jet  of  illuminating  gas,  or  some 
form  of  apparatus  employed  to  illuminate  build- 
ings by  means  of  electricity.  Bretsch  v.  Plate, 
82  N.  Y.  App.  Div.  399. 


LIGHT  AND  AIR. 


By  H.  N.  Eldridge. 

I.  General  Doctrine  as  to  Property  in  Light  and  Air. 


113. 

note  1. 

113.  See  notes  i,  2,  3. 

II.  Acquisition  of  Right  to  Light  and  Air- 

a.  Express  Grant.  —  See  note  6. 

114.  See  note  2. 

b.  Implied  Grant  —  English  Doctrine.  —  See  note  4 


See 


2.   By  Grant 


112.  1.  No  Absolute  Property  in  Light  and 
Air.  — Colls  v.  Home,  etc.,  Stores,  (1904)  A.  C. 
179. 

113.  1.  Right  to  Light  and  Air  Is  Property. 

—  Bloom  v.  Koch,  63  N.  J.  Eq.  10. 

2.  Right  to  Light  and  Air  Incorporeal  Heredita- 
ment. —  Egerer  v.  New  York  Cent.,  etc.,  R. 
Co.,  70  N.  Y.  App.  Div.  421. 

8.  Nature  of  Easement  in  General.  —  See  Colls 
v.  Home,  etc.,  Stores,  (1904)  A.  C.  179. 

6.  Easement  of  Light  and  Air  Acquired  by  Ex- 
press Grant.  —  Bloom  v.  Koch,  63  N.  J.  Eq.  10. 
See  also  Harrow  v.  Marylebone  Dist.  Property 
Co.,  86  L.  T.  N.  S.  4  ;  Jackson  v.  F.li,  23  App. 
Cas.  (D.  C.)  122. 

111.  2.  Easement  of  Light  and  Air  Not 
Created  by  Parol.  —  Hutchins  v.  Munn,  22  App. 
Cas.  (D.  C.)  98,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1 14. 

4.  Implied  Grant  of  Easement  of  Light  and  Air 

IOQI 


—  English  Rule. —  Pollard?'.  Gare,  (1901)  1  Ch. 
834.  See  also  Godwin  v.  Schweppes,  (1902)  1 
Ch.  926. 

But  a  Contract  for  the  Sale  of  a  House  with 
Windows  Looking  over  the  Land  of  a  Third  Person 

implies  no  representation  or  warranty  that  the 
windows  are  entitled  to  the  access  of  light  over 
that  land.  Greenhalgh  v.  Brindley,  (1901)  2 
Ch.  324- 

As  to  Easements  of  Light  Which  Grantor  Had 
No  Power  to  Grant  Expressly.  —  The  provision 
of  the  English  Conveyancing  Act,  1881,  5  6, 
that  a  conveyance  of  land  with  houses  on  it 
shall  operate  to  convey  with  the  land  (inter 
alia)  all  lights  appertaining  to  the  land  or  en- 
joyed therewith,  applies  only  to  such  lights  as 
the  grantor  could  grant  by  express  words,  and 
does  not  operate  to  convey  an  easement  of  light 
which  he  has  no  power  to  grant  expressly. 
Quicke  v.  Chapman,  (1903)  1  Ch.  659. 
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1  lt"».     United  States  Doctrine.  —  See  note  2. 

Easement  of  Necessity.  —  See  note  3- 
117.    3.  By  Prescription  —  a.  ENGLISH  DOCTRINE  —  ANCIENT  LIGHTS 

—  Prescription  Act.  —  See  note  3. 

lis.    b.  United  States  Doctrine.  — See  note  3. 

I  *20.    IV.  Right  to  Light  or  Air  in  Certain  Cases  Considered  — 

2.  From  Streets  and  Highways.  —  See  note  6. 

1*2  1 .     Obstruction  of  Light  and  Air  by  Elevated  Railroad.  —  See  note  I. 

V.  Actions  for  Obstruction  of  Light  and  Air  —  3.  Action  at  Le  w 

—  What  Constitutes  Obstruction.  —  See  note  I . 

4.  Suit  in  Equity.  —  See  note  2. 

Must  Be  Substantial  Interference  with  Plaintiff's  Rights.  —  See  note  4. 
l'-JO.    5.  Evidence.  —  See  note  1. 

127.  VI.  Loss  or  Extinguishment  of  Easement  —  4.  By  Abandonment. 

—  See  note  8. 

128.  5.  Effect  of  Alteration  of  Building.  —  See  note  5. 

120.     Rebuilding  House.  —  See  note  4. 

1  SO.  LIKE.  —  See  note  8. 

1 32.  LIKEWISE.  —  See  note  2. 

1 3».  LIMIT  —  LIMITED.  —  See  note  2. 

1 31.  LIMITATION.  —  See  note  1 . 


115.  2.  Ordinarily  No  Implied  Grant  of  Ease- 
ment of  Light  and  Air. —  See  Hutchins  v.  Munn, 

22  App.  Cas.  (D.  C.)  102,  citing  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  115. 

3.  Implied  Grant  of  Easement  When  Necessary 
to  Enjoyment  of  Estate  Conveyed.  —  Bloom  v. 
Koch,  63  N.  J.  Eq.  10. 

117.  3.  Prescription  Act. —  Smith  v.  Baxter, 
(1900)  2  Ch.  138;  Ruscoe  v.  Grounsell,  89  L.  T. 
N.  S.  426. 

A  Skylight  Is  a  "  Window  "  Within  the  Mean- 
ing of  an  Agreement  .illovving  windows  in  plain- 
tiff's conservatory  to  open  into  and  overlook 
defendant's  property.  Easton  v.  Isted,  (1903) 
1  Ch.  405. 

118.  3.  No  Prescriptive  Right  to  Light  and 
Air  —  Doctrine  in  the  United  States.  — •  Jesse 
French  Piano,  etc.,  Co.  v.  Forbes,  129  Ala.  471, 
87  Am.  St.  Rep.  71  ;  Hutchins  v.  Munn,  22  App. 
.Cas.  (D.  C.)  101,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  118;  Goodwin  v.  Alexander, 
105  La.  658;  Bloom  v.  Koch,  63  N.  J.  Eq.  10. 

120.  6.  Compensation. — Egerer  v.  New  York 
Cent.,  etc.,  R.  Co.,  70  N.  Y.  App.  Div.  421. 

121.  1.  Loss  of  Easement  by  Owner.  — 
Hindley  v.  Metropolitan  El.  R.  Co.,  (Supm.  Ct. 
Spec.  T.)  42  Misc.  (N.  Y.)  56. 

124.  1.  No  Right  of  Action  for  Damages  in 
Absence  of  Material  Injury.  —  Colls  v.  Home, 
etc.,  Stores,  (1904)  A.  C.  179,  reversing  (1902) 
1  Ch.  302,  and  overruling  Warren  v.  Brown, 

(1902)  1  K.  B.  15. 

2.  Remedy  by  Injunction.  —  Cowper  v.  Laidler, 

(1903)  2  Ch.  337;  Bloom  v.  Koch,  63  N.  J. 
Eq.  10. 

4.  Injunction  Granted  Only  in  Case  of  Material 
Injury.  —  Colls  v.  Home,  etc.,  Stores,  (1904)  A. 
C.  /79,  reversing  (1902)  1  Ch.  302,  and  over- 
ruling Warren  v.  Brown,  (1902)  1  K.  B.  15. 

126.    1,  Burden  on   Plaintiff  to  Establish 


Easement.  —  Feigenbaum  v.  Jackson,  8  British 

Columbia  417. 

127.  8.  Abandonment  by  Permanent  Closing 
of  Windows. —  See  also  Smith  v.  Baxter,  (1900) 
2  Ch.  138.  See  also  Johnson  v.  Hahne,  61  N.  J. 
Eq.  438,  where  windows  to  which  an  easement 
of  air  and  light  pertained  were  permanently 
closed  for  over  forty  years,  and  it  was  held 
that  equity  would  not  enjoin  the  erection  of  a 
building  on  an  adjoining  lot  which  would  inter- 
fere with  such  easement,  even  if  it  still  existed. 

128.  5.  Location  of  Windows  Changed  by 
Raising  of  Building.  —  An  easement  of  light  and 
air  pertaining  to  windows  in  a  building  which 
is  subsequently  raised,  thereby  causing  a  sub- 
stantial change  in  the  location  of  the  windows, 
is  not  continued  as  to  such  windows  in  their 
new  position.  Johnson  v.  Hahne,  61  N.  J.  Eq. 
4.38. 

129.  4.  Rebuilding  House.  —  See  Smith  v. 

Baxter,  (1900)  2  Ch.  138. 

1 3©.    8.  Like  Courts.  —  See    Welborne  v. 

State,  1 14  Ga.  793. 

Like  Manner.  —  Stuyvesant  Real  Estate  Co. 
v.  Sherman,  (Supm.  Ct.  App.  T.)  40  Misc.  (N. 

Y.)  205. 

132.  2.  Wills.  —  Oetjen  v.   Diemmer,  113 

Ga.  1005. 

1 33.  2.  Limited  Publication  —  Copyright  Law. 

— "A  limited  publication  of  a  subject  of  copy- 
right is  one  which  communicates  a  knowledge 
of  its  contents  under  conditions  expressly  or 
impliedly  precluding  its  dedication  to  the  pub- 
lic." Per  Townsend,  J.,  in  Werckmeister  v. 
American  Lith.  Co.,  (C.  C.  A.)  134  Fed.  Rep. 
324- 

Limited  and  Absolute  Predestination.  —  See 
Bennett  v.  Morgan,  112  Ky.  512. 

134.  I.  Condition  Distinguished  from  Limi- 
tation, —  Hoselton  v.  Hoselton,  166  Mo.  182. 
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LIMITATION  OF  ACTIONS. 


By  P.  B.  McKenzie. 


146.  II.  The  Statutes  of  Limitation  —  2.  Operation  and  Effect  — 

b.  Statutes  of  Repose.  —  See  note  10. 

147.  c.  Whether  Remedy  Alone  or  Merits  Affected.  —  See 
note  i. 

149.  e.  Distinguished  from  Similar  Questions  —  (4)  From  Pre- 
sumption of  Payment  —  At  Common  Law.  —  See  note  6. 

I  50.    (6)  From  Qualifications  Annexed  to  Given  Right.  — ■  See  note  6. 

151.  /.  How  Regarded  as  Defense  ■ — statutes  Favorably  Regarded.  —  See 
note  14. 

152.  h.  Where  Plaintiff  Has  Several  Remedies.  —  See  note  7. 


146.  10.  Nelson  v.  Montgomery  First  Nat. 
Eank,  139  Ala.  578,  101  Am.  St.  Rep.  52;  Mc- 
Whorter  v.  Cheney,  121  Ga.  541  ;  Bradley  v. 
Li^-htcap,  201  111.  511,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  146;  Cassell  v.  Lowry, 
164  Ind.  1,  citing  19- Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  146;  Haythorn  v.  Cooper,  65  Kan. 
338;  Lewis  v.  Duncan,  66  Kan.  306;  Cone  v. 
Hyatt,  132  N.  Car.  810;  Templeman  v.  Pugh, 
102  Va.  441. 

147.  1.  Whether  Remedy  Alone  and  Not 
Merits  Affected — United  States. —  Davis  v. 
Mills,  194  U.  S.  451. 

Alaska.  —  Van  Schuyver  v.  Hartman,  1 
Alaska  431. 

California.  —  Bickerdike  v.  State,  144  Cal. 
681. 

Georgia.  —  Conway  v.  Caswell,  121  Ga.  254. 

Illinois. — -Bradley  v.  Lightcap,  201  111.  511; 
Staninger  v.  Tabor,  103  111.  App.  330. 

Indiana.  —  Cassell  v.  Lowry,  164  Ind.  I. 

Iowa.  —  German-American  Sav.  Bank  v. 
Har.na,  124  Iowa  374. 

Missouri.  —  Kreyling  v.  O'Reilly,  97  Mo.  App. 
384. 

Montana.  —  Custer  County  v.  Story.  26  Mont. 
522,  citing  [9  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  147;  Wilson  v.  Pickering,  28  Mont.  435. 

New  York.- — Matter  of  Moench,  (Surrogate 
Ct.)  39  Misc.  (N.  Y.)  480. 

North  Carolina.  —  Menzel  v.  Hinton,  132  N. 
Car.  660,  95  Am.  St.  Rep.  647,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  146  [147]; 
Cone  v.  Hyatt,  132  N,  Car.  810. 

Pennsylvania.  —  Strickler  v.  Scheible,  13  Pa. 
Dist.  657,  quoting  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  147. 

Rhode  Island.  —  Kilton  v.  Providence  Tool 
Co.,  22  R.  T.  605. 

South  Dakota.  —  McConnell  v.  Spickrr,  15 
S.  Dak.  98. 

Washington.  -  State  v.  Aberdeen,  34  Wash. 
66. 

140.  6.  Presumption  of  Payment.  —  Kahm 
V.  Klaus,  64  Kan.  24. 

"  The  mere  running  of  the  statute  of  limita- 
tions dors  not  pay  the  debt  or  raise  any  pre- 
sumption of  payment."  Hixson  v.  Rodbourn, 
67  N.  Y.  App.  Div.  424. 


150.  6.  Statutory  Qualifications  Annexed  to 
Right.  —  Peters  v.  Hanger,  (C.  C.  A.)  134  Fed. 
Rep.  586,  citing  19  Am.  and  Eng.  Encyc  of 
Law  (2d  ed.)  150,  and  quoting  the  entire  text 
paragraph  ;  Christie-St.  Commission  Co.  v.  U.  S., 
126  Fed.  Rep.  991  ;  Hale  v.  Coffin,  114  Fed.  Rep. 
567,  affirmed  (C.  C.  A.)  120  Fed.  Rep.  470; 
Negaubauer  v.'  Great  Northern  R.  Co.,  92  Minn. 
184,  104  Am.  St.  Rep.  674;  Bean  v.  Dove,  33 
Tex.  Civ.  App.  377. 

Statute  Conferring  Right  to  Redeem.  —  See 
Hawley  v.  Griffin,  121  Iowa  667;  Meyer  v.  Moss, 
1 10  La.  132. 

151.  14.  Statutes  Regarded  with  Favor  — 
Alabama.  —  Nelson  v.  Montgomery  First  Nat. 
Bank,  139  Ala.  578,  101  Am.  St.  Rep.  52. 

Massachusetts.  —  Gillingham  v.  Brown,  178 
Mass.  417. 

Minnesota.  —  Brasie  v.  Minneapolis  Brewing 
Co.,  87  Minn.  456,  94  Am.  St.  Rep.  709. 

North  Dakota.  —  Wheeler  v.  Castor,  1 1  N. 
Dak.  355,  citing  19  Am.  and  Eng.  Encyc  of 
Law  (2d  ed.)  151. 

Virginia.  —  Templeman  v.  Pugh,  102  Va. 
441. 

Washington.  —  Deering  v.  Holcomb,  26  Wash. 
588:  Libermon  v.  Gurensky,  27  Wash.  410. 

152.  7.  Where  Several  Remedies  Available 

—  Alabama. —  Hood  v.  Hammond,  128  Ala.  569, 
86  Am.  St.  Rep.  159. 

Georgia.  —  Conway  v.  Caswell,  121  Ga.  254. 

Iowa. —  Bonbright  v.  Bonbright,  123  Iowa 
305  ;  German-American  Sav.  Bank  v.  Hanna, 
124  Iowa  374. 

Kansas. — Jackson  v.  Longwell,  63  Kan.  93. 

Montana.  —  Custer  County  v.  Story,  26  Mont. 
522. 

Nebraska.  —  Hyde  v.  -Hartford  F.  Ins.  Co., 
(Neb.  1903)  97  N.  W.  Rep.  629. 

New  York.  —  ATcMnnus  v.  Harrigan,  (Supm. 
Ct.  Tr.  T.)  41  Misc.  (N.  Y.)  615. 

North  Carolina.  —  Menzel  v.  Hinton,  132  N. 
Car.  660,  95  Am.  St.  Rep.  647  ;  Cone  z\  Hyatt. 
132  N.  Car.  810. 

Texas.  —  Ennis  v.  Gilder,  32  Tex.  Civ.  App. 

Court  Will  Apply  Statute  Prescribing  longest 
Time.  —  Crum  v.  Johnson,  (Neb.  1902)  92  N. 
W.  Rep.  1054. 
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I  »1J8.     But  This  Rule  Is  Subject  to  the  Qualification.  —  Sec  note  I. 

j.  S  tatute  Does  Not  Bar  Defenses.  — See  note  6. 
1.1 1.    III.  In  Equity  —  1.  Original  Doctrine.  —  See  note  2. 

2.  Under  Ordinary  Statutes  of  Limitation  —  a.  In  Cases  of  Exclu- 
sive Jurisdiction  in  Equity.  —  See  notes  5,  6,  8. 
1.1.1.    Sec  note  1. 

b.  In  Cases  of  Concurrent  Jurisdiction  —  (i)  Controlling 
Effect  of  Statute.  —  See  note  3. 
l.lO.    See  note  I. 

1*10.  3.  Origin  and  Meaning  of  Rule  of  Analogy  —  c.  Effect  ON  Doc- 
trine of  Stale  Demands.  —  See  note  10. 

160.    d.  Result  of  Rule.  —  See  notes  2,  3. 
101.    See  note  1. 

4.  Equity  Attained  Through  Doctrine  of  Estoppel.  —  See  note  2. 


153.  1.  Brasie  v.  Minneapolis  Brewing  Co., 
87  Minn.  456,  94  Am.  St.  Rep.  709, 

6.  Defenses  Not  Affected.  —  Williams  v.  Neely, 
(C  C.  A.)  134  Fed.  Rep.  1  ;  Blackshear  v.  Dekle, 
120  Ga.  766;  Cassell  v.  Lowry,  164  Ind.  1; 
Thomas  v.  Rauer,  62  Kan.  568  ;  Louisville  Bank- 
ing Co.  v.  Buchanan,  80  S.  W.  Rep.  193,  25 
Ky.  L.  Rep.  2167,  quoting  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  153. 

154.  2.  In  Equity. — Ryan  v.  Woodin,  9 
Idaho  525. 

5.  Equity  Applies  Its  Own  Limitations.  —  Ryan 
v.  Woodin,  9  Idaho  525. 

6.  Provisions  of  Statute  Persuasive  —  Rule  of 

Analogy, —  Presley  v.  Weakley,  135  Ala.  517,  93 
Am.  St.  Rep.  39,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  154. 

8.  Equity  May  Refuse  Relief  Where  Statutory 
Time  Has  Not  Expired —  United  States.  —  Dar- 
nold  v.  Simpson,  1 14  Fed.  Rep.  368  ;  Ide  v.  Tror- 
licht,  etc.,  Carpet  Co.,  (C.  C.  A.)  115  Fed. 
Rep.  137;  Wyman  v.  Bowman,  (C.  C.  A.)  127 
Fed.  Rep.  257. 

Alabama. —  Presley  v.  Weakley,  135  Ala.  517, 
93  Am.  St.  Rep.  39. 

Georgia. — McWhorter  v.  Cheney,  121  Ga.  541. 

Illinois.  —  Vermilion  County  Children's  Home 
v.  Varner,  192  111.  594. 

Missouri.  —  Loomis  v.  Missouri  Pac.  R.  Co., 
165  Mo.  469. 

New  Mexico.  —  Patterson  v.  Hewitt,  11  N. 
Mex.  1. 

New  York.  —  Jones  'v.  Jones,  68  N.  Y.  App. 
Div.  5,  affirmed  171  N.  Y.  653. 

155.  1.  Relief  Granted  Though  Time  of  Limi- 
tation Elapsed. —  Hale  v.  Coffin,  114  Fed.  Rep. 

567,  affirmed  (C.  C.  A.)  120  Fed.  Rep.  470; 
Ide  v.  Trorlicht,  etc.,  Carpet  Co.,  (C.  C.  A.)  115 
Fed.  Rep.  137;  Wyman  v.  Bowman,  (C.  C.  A.) 
127  Fed.  Rep.  257;  Stevens  v.  Grand  Cent.  Min. 
Co.,  (C.  C.  A.)  133  Fed.  Rep.  28;  Williams  v. 
Neely,  (C.  C.  A.)  134  Fed.  Rep.  1. 

3.  Concurrent  Jurisdiction  — ■  United  Stales.  — 
McDonald  v.  Thompson,  184  U.  S.  71  ;  Higgins 
Oil,  etc.,  Co.  v.  Snow,  113  Fed.  Rep.  433,  51  C. 
C.  A.  267;  Hale  v.  Coffin,  114  Fed.  Rep.  567, 
affirmed  (C.  C.  A.)  120  Fed.  Rep.  470. 

Alabama.  —  Gulf  Red  Cedar  Co.  v.  Crenshaw, 
138  Ala.  134. 

District  of  Columbia.  —  Washington  L.  Si  T. 
Co.  v.  Darling,  21  App.  Cas.  (D.  C.)  132. 

Georgia. —  McWhorter  v.  Cheney,  121  Ga.  541. 


Iowa.  — -  Sioux  City,  etc.,  R.  Co.  v.  O'Brien 
County,  118  Iowa  582. 

Montana.  —  Mantle  v.  Speculator  Min.  Co.,  27 
Mont.  473. 

Nebraska.  ■ —  Michigan  Trust  Co.  v.  Red 
Cloud,  (Neb.  1902)  92  N.  W.  Rep.  900. 

Neiv  Jersey.  —  Tucker  v.  Linn,  (N  J.  1904) 
57  Atl.  Rep.  1017. 

Pennsylvania.  —  Altoona,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  203  Pa.  St.  102. 

Virginia.  —  Redford  v.  Clarke,  100  Va.  115, 
4  Va.  Sup.  Ct.  36. 

West  Virginia.  —  Newberger  v.  Wells,  51  W. 
Va.  624 ;  Sibley  v.  Stacey,  53  W.  Va.  292 ;  Max- 
well v.  Wilson,  54  W.  Va.  495. 

156.  1.  This  Notion  as  to  Obedience  Rather 
than  Analogy.  —  Washington  L.  &  T.  Co.  v. 
Darling,  21  App.  Cas.  (D.  C.)  132. 

159.  10.  Boynton  v.  Haggart,  120  Fed. 
Rep.  819,  57  C.  C.  A.  301  ;  Wyman  v.  Bowman, 
(C.  C.  A.)  127  Fed.  Rep.  257;  Ludington  v. 
Patton,  1 1 1  Wis.  208. 

160.  2.  Effect  of  Rule  of  Analogy  —  United 
States.  —  Darnold  v.  Simpson,  114  Fed.  Rep. 
368;  Ide  v.  Trorlicht,  etc.,  Carpet  Co.,  (C.  C. 
A.)  115  Fed.  Rep.  137;  Boynton  v.  Haggart, 
120  Fed.  Rep.  819,  57  C.  C.  A.  301  ;  Wyman  v. 
Bowman,  (C.  C.  A.)  127  Fed.  Rep.  257;  Stevens 
v.  Grand  Cent.  Min.  Co.,  (C.  C.  A.)  133  Fed. 
Rep.  28;  Williams  v.  Neely,  (C.  C.  A.)  134  Fed. 
Rep.  1. 

District  of  Columbia.  — ■  Washington  L.  &  T. 
Co.  v.  Darling,  21  App.  Cas.  (D.  C.I  132. 

Georgia.  —  McWhorter  v.  Cheney,  121  Ga. 
S4i- 

Texas.  —  McLane  v.  San  Antonio  Nat.  Bank, 
(Tex.  Civ.  App.  1902)  68  S.  W.  Rep.  63;  Wat- 
son v.  Texas,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1903) 
73  S.  W.  Rep.  830. 

Virginia.  —  Redford  v.  Clarke,  100  Va.  115, 
4  Va.  Sup.  Ct.  36. 

West  Virginia.  —  Newberger  v.  Wells,  51  W. 
Va.  624. 

3.  Williams  v.  Neely,  (C.  C.  A.)  134  Fed. 
Rep.  i  ;  Wyman  v.  Bowman,  (C.  C.  A.)  127 
Fed.  Rep.  257 ;  Michigan  Trust  Co.  v.  Red 
Cloud,  (Neb.  1902)  92  N.  W.  Rep.  900 

161.  1.  Wyman  v.  Bowman,  (C.  C.  A.)  127 
Fed.  Rep.  257  ;  Washington  L.  &  T.  Co.  v.  Dar- 
ling, 21  App.  Cas.  (D.  C.)  132. 

2.  Estoppel.  —  Davis  v.  Ramage,  65  S.  W. 
Rep.  340,  23  Ky.  L.  Rep.  1420. 
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SI.    IV.  In  Federal  Courts  —  1.  General  Rule. —  See  note  5. 
ttSsS.    2.  Subjects  under  Exclusive  Control  of  Congress.  —  See  note  3. 

3.  In  Equity  Cases.  —  See  note  6. 

163.  V.  In  Criminal  Cases — 1.  When  Statute  Begins  to  Run  —  a.  From 
Commission  of  Offense.  —  See  note  3. 

b.  EXCEPTIONS  TO  RULE  —  (1)  Absence  of  Defendant  from  State. 

—  See  note  4. 

164.  (3)  Accused  Fleeing  from  Justice.  —  See  note  4. 
2.  Effect  of  Pendency  of  Indictment.  —  See  note  9. 

165.  3.  Period  of  Limitation  —  Other  offenses.  —  See  note  6. 

166.  If  a  Defendant  Charged  with  Murder  Is  Convicted  of  a  Less  Offense.  —  See  note  I. 

4.  What  Is  Commencement  of  Prosecution.  —  See  note  2. 

167.  VI.  Constitutionality  of  Statutes  of  Limitation  —  1.  In  General, 

—  See  note  5. 

2.  As  Impairing  Obligation  of  Contracts,  —  See  note  6. 

168.  6.  Repeal  or  Alteration  —  a.  Power  of  State  to  Alter.  —  See 
note  8. 

169.  b.  Allowance  of  Reasonable  Time  for  Suit.  —  See  note  2. 

170.  See  note  1. 

The  Question  What  Is  a  Reasonable  Time.  —  See  notes  2,  6. 

171.  c.  Vested  Rights — Repeal  of  Statute  After  Bar  Has 
ATTACHED  —  (i)  General  Rule  —  Such  Statutes  Upheld.  —  See  note  4. 


161.  5.  Same  Rule  Is  Upheld  in  Many  Other 
Cases. —  Security  Trust  Co.  v.  Black  River  Nat. 
Bank,  187  U.  S.  211  ;  Taylor  v.  Union  Pac.  R. 
Co.,  123  Fed.  Rep.  155. 

162.  3.  Ratican  v.  Terminal  R.  Assoc.,  114 
Fed.  Rep.  666  ;  Atlanta  v.  Chattanooga  Foundry, 
etc.,  (C.  C.  A.)  127  Fed.  Rep.  23. 

6.  Equity  Cases. — Potts  v.  Alexander,  118  Fed. 
Rep.  885  ;  Stevens  v.  Grand  Cent.  Min.  Co.,  (C. 
C.  A.)  133  Fed.  Rep.  28.  But  see  Higgins  Oil, 
etc.,  Co.  v.  Snow,  113  Fed.  Rep.  433,  51  C.  C. 
A.  267. 

163.  3.  When  Statute  Begins  to  Run  in  Crimi- 
nal Cases. — -State  v.  Langdon,  159  Ind.  377. 

4.  Absence.  —  In  re  Bruce,  132  Fed.  Rep.  390; 
State  v.  Snyder,  182  Mo.  462. 

164.  4.  Louisiana  —  Statute  Suspended  by 
Flight  of  Defendant. —  State  v.  Gibson,  108  La. 
464. 

9.  Pendency  of  Indictment.  —  State  v.  Hans- 
brough,  181  Mo.  348. 

165.  6.  Seduction. —  In  California  seduc- 
tion, though  punishable  by  imprisonment,  was 
held  to  be  a  misdemeanor  and  barred  by  the 
statute  of  one  year.  People  v.  Gray,  137  Cal. 
267. 

166.  1.  Conviction  for  Lesser  Offense.  — 

The  statute  of  limitations  applicable  in  a 
criminal  case  is  that  which  relates  to  the  offense 
charged  in  Ihe  indictment  and  not  to  any  minor 
offer.se  included  therein."  Jinks  v.  State.  T14 
Ga.  430. 

2.   When  Prosecution  Deemed  Commenced.  — 

See  Rouse  v.  State,  44  Fla.  148. 

The  Mere  Filing  of  a  Complaint.  —  State  v. 
West,  105  La.  630. 

The  Filing  of  an  Indictment  stops  the  running 
of  the  statute.    Gardner  v.  State,  161  Tnd.  262. 

167.  5.  Constitutionality. — Bradley  v.  Light- 
can.  2oi  III.  *tt. 

6.  Impairment  of  Obligation  of  Contracts.  — 
F.delstein  v.  Carlile.  33  Colo.  54 ;  Kreyling  v. 
O'Reilly,  97  Mo.  App.  384. 


16S.  8.  No  Vested  Right  in  Particular  Period 
of  Limitation  Unexpired. —  Lamb  v.  Powder  River 
Live  Stock  Co.,  (C.  C.  A.)  132  Fed.  Rep.  434; 
Edelstein  v.  Carlile,  33  Colo.  54 ;  Sharp  v. 
Sharp,  213  111.  332;  Matter  of  Moench,  (Surro- 
gate Ct.)  39  Misc.  (N.  Y.)  480;  Rotchford  v. 
Union  R.  Co.,  25  R.  I.  70.  And  see  the  title 
Constitutional  Law,  951.  1  ct  scq. 

169.  2.  Must  Allow  Reasonable  Time.  — 
Keyser  v.  Lowell,  117  Fed.  Rep.  400,  54  C.  C. 
A.  574 ;  Lamb  v.  Powder  River  Live  Stock  Co., 
(C.  C.  A.)  132  Fed.  Rep.  434 ;  Edelstein  v. 
Carlile,  33  Colo.  54:  Gwin  v.  Brown,  21  App. 
Cas.  (D.  C.)  295;  Bradley  v.  Lightcap,  201  111. 
511:  Wooster  v.  Bateman,  126  Iowa  552,  citing 
19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  169; 
Thoeni  v.  Dubuque,  115  Iowa  482;  Kreyling  v. 
O'Reilly,  97  Mo.  App.  384. 

If  the  legislature  fails  to  allow  a  reasonable 
time,  and  the  plaintiff  delays  for  an  unreason- 
able time  thereafter  to  bring  his  action,  he  is 
barred.    Sheiman  v.  Nason,  25  Mont.  283. 

17©.  1.  Statute  Fixing  Unreasonably  Short 
Time  Not  Constitutional. —  Lamb  v.  Pov  ler 
River  Live  Stock  Co.,  (C.  C.  A.)  132  Fed.  Rep. 
434- 

2.  What  Is  Reasonable  Time.— Lamb  v.  Powder 
River  Live  Stock  Co.,  (C.  C.  A.)  132  Fed.  Rep. 
434 ;  Kreyling  v.  O'Reilly.  97  Mo.  App.  384 ; 
Carson  v.  Norfolk,  etc.,  R.  Co.,  128  N.  Car.  95. 

6.  Wooster  v.  Bateman.  126  Towa  552. 

A  Contrary  Rule. —  See  Rotchford  v.  Union 
R.  Co.,  25  R.  I.  70. 

171.  4.  Cases  Following  United  States  Supreme 
Court  View.  —  Orinan  7'.  Van  Arsdell.  (N.  Mex. 
1904)  78  pac.  Rep.  48:  Mitter  of  Moench, 
(Surrotrate  Ct.)  30  Misc.  (N.  Y.)  480. 

In  Massachusetts. Sec  D.mfnrth  v.  Groton 
Water  Co.,  178  Mass.  472.  86  Am.  St.  Rep.  495, 
sustaining  the  validity  of  a  rtntnte  removing 
the  bar  within  a  short  time  after  its  accrual. 
And  to  the  same  effect,  see  Dunbar  r.  Roston, 
etc.,  R.  Corp.,  181  Mass.  383. 
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1  7  I .     Constitutionality  of  Such  Statutes  Denied.  —  Sec  note  6. 

17  1.    VII.  Retroactive  Effect  of  Statutes  of  Limitation  —  1.  Usually 

Prospective  Only.  —  See  note  4. 

1  7t>.    2.  Controlling  Effect  of  Language  of  Statute.  —  See  note  1. 

176.  See  note  1 . 

3.  Effect  of  New  Statute  on  Existing  Causes  of  Action  —  a.  When 

N  1  w  Limitation  Begins  to  Run.  —  See  note  2. 

b.  Statute  Made  to  Take  Effect  at  Later  Date.  —  See 

note  3. 

c.  Existing  Causes  of  Action  Expressly  Exempted.  —  See 

note  4. 

177.  d.  Where  No  Limitation  Existed  at  Accrual  of  Cause  of 
Action.  —  See  note  2. 

4.  Where  New  Statute  Is  Limitation  of  Jurisdiction.  —  See  note  3. 
VIII.  Operation  of  Statute  on  Particular  Classes  of  Cases  — 

1.  Debts  Secured  by  Liens  —  a.  Bar  of  Principal  Obligation  —  (1)  In 
General.  —  See  note  4. 


171.  6.  Right  to  Such  Defense  Deemed  Vested 
Right. —  Kdelstein  v.  Carlile,  33  Colo.  54;  Mc- 

L;;ne  V.  San  Antonio  Nat.  Bank,  (Tex.  Civ. 
App.  1902)  68  S.  W.  Rep.  63. 

In  State  v.  Aberdeen,  34  Wash.  66,  citing 
79  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  171, 
the  court  referred  to  the  conflict  of  authority, 
but  did  not  find  it  necessary  to  decide  the 
point. 

S7-1.    4.  General  Rule  —  Prospective  Only. — 

In  re  Stalker,  123  Fed.  Rep.  961  ;  Lamb  v. 
Powder  River  Live  Stock  Co.,  (C.  C.  A.)  132 
Fed.  Rep.  434;  Curtis  v.  Boquillas  Land,  etc., 
Co.,  (Ariz.  1904)  76  Pac.  Rep.  612;  San  Fran- 
cisco Sav.  Union  v.  Reclamation  Dist.,  144  Cal. 
639;  Edelstein  v.  Carlile,  33  Colo.  54;  Shelley 
v.  VVescott,  23  App.  Cas.  (D.  C.)  135;  Walker 
v.  People,  202  III.  34;  Thoeni  v.  Dubuque,  115 
lo  va  482;  Reinhold  v.  Kerrigan,  85  Mo.  App. 
256  ;  Wilson  v.  Pickering,  28  Mont.  435  ;  Orman 
-•.  Van  Arsdell,  (N.  Mex.  1904)  78  Pac.  Rep. 
48;  Matter  of  Guttroff,  (Surrogate  Ct.)  39 
Misc.  (N.  Y.)  483  ;  Rotchford  v.  Union  R.  Co., 
25  R.  I.  70. 

1  75.  1.  Intent  of  Legislature.  —  In  re  Stalk- 
er, 123  Fed  Rep.  961,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  175  ;  Lamb  v.  Powder 
River  Live  Stock  Co.,  (C.  C.  A.)  132  Fed.  Rep. 
434  ;  Curtis  v.  Boquillas  Land,  etc.,  Co.,  (Ariz. 
1904)  76  Pac.  Rep,  612;  Edelstein  v.  Carlile. 
33  Colo.  54;  Sharp  v.  Sharp,  213  111.  332; 
Thoeni  v.  Dubuque,  115  Iowa  482;  Orman  v. 
Van  Arsdell,  (N.  Mex.  1904)  78  Pac.  Rep.  48; 
Matter  of  Moench,  (Surrogate  Ct.)  39  Misc. 
(N.  Y.)  480. 

I7f>.  1.  Shelley  v.  Wescott,  23  App.  Cas. 
(P.  C.)  135. 

2.  Avoiding  Unreasonable  Operation  of  Statute. 
—  Curtis  V.  Boquillas  Land,  etc.,  Co.,  (Ariz. 
1904)  76  Pac.  Rep.  612;  Sedgwick  v.  Concord 
Apartment  House  Co.,  104  111.  App.  5,  citing 
in  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  176; 
St->te  v.  Gibson,  27  Tex.  Civ.  App.  355. 

3.  Act  Made  to  Take  Effect  at  Later  Date. — 
Lamb  v.  Powder  River  Live  Stock  Co.,  (C.  C. 
A.I  132  Fed.  Rep.  434. 

4.  Exception  Embraces  Only  Accrued  Causes  of 
Action.  —  McFaul  v.  Haley,  766  Mo.  56:  Krey- 
ling  v.  O'Reilly,  97  Mo.  App.  384. 


177.    2.  Curtis  v.  Boquillas  Land,  etc.,  Co., 

(Ariz.  7904)  76  Pac.  Rep.  672. 

3.  See  Sharp  v.  Sharp,  273  111.  332. 

4.  Bar  of  Debt  —  United  States.  —  Waterfield 
v.  Rice,  777  Fed.  Rep.  625,  49  C.  C.  A.  504. 

Alabama.  —  Hood  v.  Hammond,  728  Ala.  569, 
86  Am.  St.  Rep.  759. 

Arkansas.  —  Goodman  v.  Pareira,  70  Ark.  49. 

Connecticut.  —  Northrop  v.  Chase,  76  Conn. 
746. 

Georgia.- — Conway  v.  Caswell,  721  Ga.  254. 

Iowa.  — ■  German-American  Sav.  Bank  v. 
Hanna,  724  Iowa  379,  citing  79  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  777  ;  Bonbright  v.  Bon- 
bright,  723  Iowa  305. 

Kansas.  —  Jackson  v.  Longwell,  63  Kan.  93; 
McDonald  v.  Hutchinson  Wholesale  Grocer  Co., 
65  Kan.  77. 

Nebraska.  —  Omaha  Sav.  Bank  v.  Simeral,  67 
Neb.  747  ;  Yomal  v.  Hupp,  (Neb.  7902)  90  N. 
W.  Rep.  645.  Compare  Nares  v.  Bell,  66  Neb. 
606. 

North  Carolina.  —  Hooker  v.  Yellowley,  728 
N.  Car.  297;  Menze!  v.  Hinton,  132  N.  Car. 
660,  95  Am.  St.  Rep.  647:  Cone  v.  Hyatt,  732 
N.  Car.  870;  Robinson  v.  McDowell,  733  N.  Car. 
782,  98  Am.  St.  Rep.  704;  Miller  v.  Coxe,  133 
N.  Car.  578. 

North  Dakota.  —  Satterlund  v.  Beal,  72  N. 
Dak.  722. 

Oregon.  —  Overholt  v.  Dietz,  43  Oregon  794. 
Pennsylvania.  —  Brackenbridge  v.  Cummings, 
78  Pa.  Super.  Ct.  64. 

South  Dakota.  —  Alexander  v.  Ransom,  76  S. 

Dak.  302. 

Tennesse'.  —  Connecticut  Mut.  L.  Ins.  Co.  v. 
Dunscomb,  to8  Tenn.  724,  97  Am.  St.  Rep.  769, 
quoting  79  Am.  and  Eng. .Encyc.  of  Law  (2d 
ed.)  777. 

Texas.  —  Eastham  v.  Patly,  29  Tex.  Civ. 
App.  473  ;  Peacock  v.  Cummings,  34  Tex. 
Civ.  App.  437  ;  Brinkerhoff  v.  Goree,  35  Tex. 
Civ.  App.  742. 

See  also  the  title  Foreclosurf  of  Mortgages, 
786.  7. 

In  California  it  is  expressly  provided  by  statute 
(Civ.  Code  Cal.,  §  2977)  that  the  bar  of  the 
debt  also  bars  the  lien  securing  it.  Vandall  v. 
Teague,  742  Cal.  471  ;  Mutual  L.  Ins.  Co.  v. 


1096 


Vol.  XIX. 


LIMIT  A  TION  OF  ACTIONS. 


177  182 


177.  (2)  Where  Statute  Fixes  No  Limitation.  —  See  note  5. 

178.  b.  Bar  of  Security  —  Affirmative  Relief  to  Debtor  — 
(1)  Suit  to  Cancel  Barred  Mortgage.  —  See  note  1. 

(2)  Suit  to  Recover  Collateral  Pledged.  —  See  note  3. 

(3)  Suit  to  Enjoin  Sale  under  Barred  Trust  Deed.  —  See  note  4. 

(4)  Suit  to  Set  Aside  Sale  under  Barred  Trust  Deed.  —  See  note  5. 
d.  Effect  of  Bar  of  Security  on  Principal  Pebt.  —  See 


note  7. 
179. 
180. 
181. 
182. 


See  note  1. 


2.  Principal  and  Surety. 

4.  Dower.  —  See  note  6. 

5.  Set-off,  Counterclaim,  Etc.  —  a.  General  Rule.  —  See  note  1. 
b.  Suspension  of  Statute  by  Bringing  of  Plaintiff's  Suit. 

See  notes  2,  3. 

6.  Intervention. 


See  note  4. 


Pacific  Fruit  Co.,  142  Cal.  477  ;  San  Jose  Safe 
Deposit  Bank  v.  Madera  Bank,  144  Cal.  574; 
Casey  v.  Gibbons,  136  Cal.  368. 

In  Colorado  the  debt  and  security  are  barred 
together.  McGovney  v.  Gwillim,  16  Colo.  App. 
284. 

In  Indiana  the  bar  of  the  debt  bars  the  secu- 
rity.   Cassell  v.  Lowry,  164  Ind.  1. 

In  Missouri  ( Rev.  Stat.  Mo.  1899,  §  4276)  it 
is  provided  that  the  bar  of  the  debt  shall  bar 
the  security.  Kreyling  v.  O'Reilly,  97  Mo.  App. 
384. 

Securing  Judgment  on  the  Principal  Debt  Will 
Not  Operate  to  Extend  the  statute  of  limitations 
as  to  a  suit  on  the  mortgage.  Hanna  v.  Kasson, 
26  Wash.  568. 

Where  the  Mortgage  Does  Not  Identify  the 
Debt  to  secure  which  it  was  given,  and  the  debt 
is  barred,  the  mortgage  cannot  be  foreclosed. 
Duke  v.  Story,  116  Ga.  388. 

Where  Husband  and  Wife  Make  a  Note  and 
join  in  a  mortgage  of  the  wife's  land  to  secure 
it,  and  the  husband  keeps  the  note  alive  as  to 
him  by  making  payments  thereon,  the  mortgage 
can  be  foreclosed,  though  the  note  is  barred  as 
to  the  wife.    Cooper  v.  Haythorn,  66  Kan.  qi. 

1 77.  5.  Where  No  Limitation  as  to  Lien  Fixed. 
—  Railey  v.  Butler,  138  Ala.  153;  Menzel  v. 
Hinton,  132  N.  Car.  660,  95  Am.  St.  Rep.  647; 
Miller  v.  Coxe,  133  N.  Car.  578;  Sproul  V. 
Standard  Plate  Glass  Co..  201  Pa.  St.  103; 
Stevens  v.  Osgood,  (S.  Dak.  1904)  100  N.  W. 
Rep.  161. 

Debts  Secured  by  Pledge  of  Collateral.  —  Ger- 
man-American Sav.  Bank  v.  Hanna,  124  Iowa 
374,  citing  iq  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  177. 

178.  I.  Cancellation  of  Security.  —  Farmers 
L.  &  T.  Co.  v.  Denver,  etc.,  R.  Co.,  (C.  C.  A.) 
126  Fed.  Rep.  46,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  177,  178;  Fitch  v. 
Miller,  200  III.  170;  Carpenter  v.  Plagge,  iq2 
111.  82:  Cassell  v.  I.owry,  164  Ind.  1.  quoting 
10  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  177; 
Cone  v.  Hyatt,  132  N.  Car.  810,  citing  19  Am. 
AND  Eng.  Encyc.  of  Law  (2d  ed.)  178. 

The  Right  of  Redemption  is  not  barred  where 
the  mortgage  is  not.  Cassem  v.  Hcustis,  201  III. 
208,  94  Am.  St.  Rep.  160. 

A  Barred  Judgment  will  not  be  canceled  at 
the  instance  of  the  judgment  debtor.  Johnson 
V.  Wvnne,  64  Kan.  1  -»8. 

3.  Reoovery  of  Collaterals.     Commercial  Sav. 


Bank  v.  Hornberger,  140  Cal.  16;  Mutual  L. 
Ins.  Co.  v.  Pacific  Fruit  Co.,  142  Cal.  477  ;  Con- 
way v.  Caswell,  121  Ga.  254;  Connecticut  Mut. 
L.  Ins.  Co.  v.  Dunscomb,  108  Tenn.  724,  91  Am. 
St.  Rep.  769,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  178;  Myar  v.  El  Paso  Grocery 
Co.,  (Tex.  Civ.  App.  190 1)  63  S.  W.  Rep. 
337- 

4.  Enjoining  Sale. —  Menzel  v.  Hinton,  132  N. 
Car.  660,  95  Am.  St.  Rep.  647,  quoting  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  178. 

5.  Setting  Aside  Sale. —  Menzel  v.  Hinton,  132 
N.  Car.  660,  95  Am.  St.  Rep.  647,  quoting  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  178. 

7.  Bar  of  Security  Does  Not  Bar  Debt.  —  Frost 
v.  Witter,  132  Cal.  421,  84  Am.  St.  Rep.  53; 
Gleason  v.  Hawkins,  32  Wash.  464. 

179.  1.  Debt  Barred  as  to  Principal  Held 
Not  Barred  as  to  Guarantor. — Seabury  v.  Sibley, 
183  Mass.  105,  disapproving  Auchampaugh  v. 
Schmidt,  70  Iowa  642,  cited  in  the  original 
note. 

Claim  Provable  Against  Surety's  Estate.  — 

A  claim  barred  as  to  the  principal  may  be 
proved  against  the  surety's  estate  where  the 
statute  was  suspended  by  the  Iatter's  death. 
Charbonneau  v.  Bouvet,  98  Tex.  167. 

180.  6.  Winchester  v.  Keith,  70  S.  W.  Rep. 
664,  24  Ky.  L.  Rep.  1033  ;  Harrison  v.  McRey- 
nolds,  183  Mo.  533  ;  Sperry  v.  Swiger,  54  W. 
Va.  283.  See  also  Wetyen  v.  Fick,  178  N.  Y. 
223. 

181.  1.  Set-off  —  Counterclaim  —  General 
Rule. — -Brewer  v.  Grogan,  116  Ga.  60;  Hous- 
man  v.  Long,  66  S.  W.  Rep.  821,  23  Ky.  L.  Rep. 
1994.  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  181  ;  Louisville  Ranking  Co.  v.  Bu- 
chanan, 80  S.  W.  Rep.  193,  25  Ky.  L.  Rep. 
2167,  quoting  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  153;  McCIure  v.  Johnson,  10  Okla. 
663  ;  State  Insane  Hospital  v.  Philadelphia 
County,  205  Pa.  St.  336  ;  Sieger  v.  Sieger,  209 
Pa.  St.  65  ;  Rapid  City  First  Nat.  Bank  v.  Mc- 
Carthy, (S.  Dale.  1904)  100  N.  W.  Rep.  14; 
Rowan  v.  Chenoweth,  49  W.  Va.  287,  87  Am. 
St.  Rep.  796. 

182.  2.  See  Also,  as  Sustaining  the  Rule  of 
the  Text,  McDougald  v.  Unlet,  132  Cal.  154. 

3.  In  West  Virginia  the  statute  runs  against 
the  claim  until  it  is  filed.  Rowan  v.  Chenoweth, 
49  W.  Va.  287.  87  Am.  St.  Rep.  7q6. 

4.  Intervention.  —  Louisville  v.  Kohnhorst,  76 
S.  W.  Rep.  43,  25  Ky.  L.  Rep.  532. 
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1  S3.  7.  Several  Parties  Jointly  or  Severally  Interested  —  a.  JOINT  PLAIN- 
TIFFS. —  See  notes  I,  2. 

18  1.   IX.  By  and  Against  Whom  Statute  Mat  Be  Pleaded  — 1.  In 

General.  -  Sec  notes  i,  2,  3. 

2.  Assignee  or  Grantee  of  Mortgagor.  —  See  note  4. 
1  8»"».    3.  Junior  Mortgagee.  —  See  notes  2,  3. 

4.  Plaintiff.  —  See  note  4. 

5.  Personal  Representatives,  Heirs,  Legatees,  Etc.  —  Actions  in  Behalf  «f 

Estate.  —  Sec  note  7. 

7.  Nonresidents.  —  See  note  13. 

186.  8.  As  Between  Husband  and  Wife.  —  See  note  I. 
9.  Trustee  and  Cestui  Que  Trust.  —  See  note  7. 

187.  10.  In  Insolvency  Proceedings — Rights  of  Creditors.  —  See  note  5. 

11.  Principal  and  Agent.  —  See  note  8. 

188.  See  notes  1,  2. 

12.  Suits  by  and  Against  Government  —  a.  In  GENERAL  —  GOVERN- 
MENT Not  Subject  to  Statute.  —  See  note  3. 

189.  See  note  1. 


l§:j.  1.  A  Contrary  Rule.  —  Richter  v.  Noll, 
128  Ala.  198;  Love  v.  Butler,  129  Ala.  531. 

In  Mississippi.  —  See  Leflore  County  V.  Allen, 
80  Miss.  298. 

2.  Right  of  Action  in  Plaintiffs  Severally.  — 
Redford  v.  Clarke,  100  Va.  115,  4  Va.  Sup. 
Ct.  36. 

184.  1.  Who  May  Plead  Statute  -  General 
Rule.  —  Haines  v.  Haines,  69  N.  J.  L.  39  ;  Kahrs 
v.  New  York,  98  N.  Y.  App.  Div.  233,  citing 
19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  184; 
Woods  v.  Douglass,  52  W.  Va.  517. 

2.  Mere  Creditor  Cannot  Plead  Statute  for  His 
Debtor.  —  Dozier  v.  Arkadelphia  Cotton  Mills, 
71  Ark.  407;  Knickerbocker  v.  Benes,  93  111. 
App.  305,  affirmed  195  111.  434;  Anderson  v. 
McNeal,  82  Miss.  542. 

In  Virginia  a  contrary  rule  has  been  adopted. 
Calloway  v.  Saunders,  99  Va.  350. 

First  Mortgagee  Cannot  Plead  Statute  Against 
Second  Mortgagee.  —  Tinsley  v.  Lombard,  (Ore- 
gon 1904)  78  Pac.  Rep.  895. 

The  Holder  of  a  Subsequent  Judgment  Lien 
against  the  mortgagor  may  set  up  the  statute 
as  against  the  mortgage  lien,  where  the  statute 
appears  prima  facie  to  be  a  bar  to  foreclosure 
of  the  mortgage.  Brandenstein  v.  Johnson,  140 
Cal.  29;  De  Voe  v.  Rundle,  33  Wash.  604. 

3.  Defense  Personal  to  Debtor. — Dozier  v.  Arka- 
delphia Cottcn  Mills,  71  Ark.  407;  Roberts  v. 
Brothers.  119  Iowa  309;  Lincoln  Mortg.,  etc., 
Co.  v.  Parker.  65  Kan.  819;  Anderson  v.  Mc- 
Neal, 82  Miss.  542;  Tinsley  v.  Lombard,  (Ore- 
gon 1904)  78  Pac.  Rep.  893. 

4.  Purchaser  of  Mortgaged  Property.  —  Stancill 
v.  Spain,  133  N.  Car.  76  :  Hopkins  v.  Clyde,  71 
Ohio  St.  141,  104  Am.  St.  Rep.  737;  George  v. 
Butler,  26  Wash.  456,  90  Am.  St.  Rep.  756 ; 
Hanna  v.  Kasson,  26  Wash.  368. 

Notice  to  Mortgagee  Required.  —  Where  the 
mortgagor  sells  the  land  and  leaves  the  state 
the  statute  of  limitations  will  not  run  in  favor 
of  the  grantee  until  he  records  his  deed  or 
gives  the  mortgagee  actual  notice  of  his  claim. 
Denny  v.  Palmer,  26  Wash.  469,  90  Am.  St. 
Ren.  766. 

185.  2.  Junior  Mortgagee.  —  Frates  v.  Sears, 
144  Cal.  246;  Perry  v.  Fries,  90  N.  Y.  App. 


Div.  484;  Miller  v.  Coxe,  133  N.  Car.  578; 
Hopkins  v.  Clyde,  71  Ohio  St.  141,  104  Am.  St. 
Rep.  737,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  185. 

3.  Compare  Brandenstein  v.  Johnson,  140  Cal. 
29  ;  Frates  v.  Sears,  144  Cal.  246. 

4.  How  Far  Plea  Available  to  Party  Plaintiff 
—  Hogaboom  v.  Flower,  67  Kan.  41. 

7.  Executors  and  Administrators.  —  Jenkins  v. 
Jensen,  24  Utah  108,  91  Am.  St.  Rep.  783. 

13.  Nonresidents. —  See  Taylor  v.  Union  Pac. 
R.  Co.,  123  Fed.  Rep.  155. 

186.  1.  Husband  and  Wife. —  Collins  v. 
Babbitt,  67  N.  J.  Eq.  165  ;  Crouch  v.  Crouch  30 
Tex.  Civ.  App.  288;  Brader  v.  Brader,  110  Wis. 
423;  Gudden  v.  Gudden,  113  Wis.  297. 

Contra.  — -In  re  Deaner,  126  Iowa  701,  106 
Am.  St.  Rep.  374;  Wyatt  v.  Wyatt,  81  Miss. 
219;  Rosenberger  v.  Mallerson,  92  Mo.  App.  27. 

7.  Trusts.  —  Matthews  v.  Darnell,  27  Tex. 
Civ.  App.  181  ;  Jenkins  v.  Jensen,  24  Utah  108, 
91  Am.  St.  Rep.  783. 

The  statute  will  not  run  against  a  cestui  que 
trust  who  is  a  minor.  Ward  v.  Ward,  12  Ohio 
Cir.  Dec.  59 

187.  5.  Insolvency  Proceedings  —  Rights  of 
Creditors.  —  In  re  Lafferty,  122  Fed.  Rep.  558, 
quoting  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  187;  Mason  v.  Taft,  23  R.  I.  388. 

8.  Transactions  Between  Principal  and  Agent. 
■ — -Carroll  7.  Montgomery,  128  N.  Car.  278; 
State  v.  Davis,  42  Oregon  34;  Cole  v.  Baker, 
16  S.  Dak.  1.  See  also  Rowan  v.  Chenoweth, 
49  W.  Va.  287.  89  Am.  St.  Rep.  796;  Ross  v. 
Robertson,  7  Ont.  L.  Rep.  413. 

The  statute  begins  to  run  upon  the  termina- 
tion of  the  agency.  Housman  v.  Long,  66  S.  W. 
Ren.  821,  23  Ky.  L.  Ren.  1994. 

Demand. —  Ruckcr  v.  Maddox,  114  Ga.  899. 

188.  1.  Guernsev  v.  Davis,  67  Kan.  378. 

2.  Jewell  v.  Jewell.  (Mich.  1905I  102  N.  W. 
Rep.  1059.  See  also  State  v.  Davis,  42  Oregon 
34- 

3.  Statute  Does  Not  Run  Against  Government.  — 

In  rc  Stccver,  127  Fed.  Ren.  394;  Terre  Haute, 
etc..  R.  Co.  v.  State.  130  Ind.  438;  Zapeda  V. 
floffin-in.  ->r  Tpx.  Civ.  Anp.  tt2. 

189.  1.  State  Statute  Cannot  Bind  United 
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189.    b.  Real  Party  in  Interest.  —  See  note  4. 

191.  h.  Government  as  Defendant.  —  See  note  4. 

i.  County  Governments  and  Municipalities.  —  See  note  6. 

192.  See  note  1. 

193.  Where  the  Municipality  Is  a  Defendant. —  See  note  I. 

X.  When  Statute  Begins  to  Run  —  2.  General  Rule  as  to  When 
Cause  of  Action  Is  Deemed  to  Accrue.  —  See  note  4. 

3.  General  Rule  Applied  to  Various  Causes  of  Action  —  a.  Claims 
Depending  on  Contingency  or  Condition  —  (1)  In  General.  —  See 
note  6. 

194.  (2)  When  Contingency  Is  Result  of  Pending  Suit.  —  See  note  7. 

195.  See  note  1. 

(3)  Contract  to  Take  Effect  on  Happening  of  Event  Certain.  — See 

note  3. 

States.  —  U.  S.  v.  Fidelity  Trust  Co.,  121  Fed. 
Rep.  766,  58  C.  C.  A.  42. 

181).  4.  Mandamus  and  Similar  Proceedings 
in  Name  of  State. — -People  v.  Strauss,  97  111. 
App.  47. 

191.  4.  San  Luis  Obispo  County  v.  Gage, 
139  Cal.  398. 

6.  Where  Municipality  Acts  in  Governmental 
Capacity.  —  McCaitney  v.  People,  202  111.  51; 
Bay  St.  Louis  v.  Hancock  County,  80  Miss.  364 ; 
Wright  v.  Oberlin,  2j  Ohio  Cir.  Ct.  509. 
Contra,  Bannock  County  v.  Bell,  8  Idaho  1,  101 
Am.  St.  Rep.  140,  overruling  Fremont  County  v. 
Brandon,  6  Idaho  482,  cited  in  the  original 
note. 

192.  1.  Statute  Held  to  Run  in  Favor  of  and 
Against  Municipal  Corporations.  —  Bannock 
County  v.  Bell,  8  Idaho  1,  101  Am.  St.  Rep. 
140,  overruling  Fremont  County  v.  Brandon,  6 
Idaho  482 ;  State  -'.  Gibson,  27  Tex.  Civ.  App. 
3SS  :  Johnson  v.  Black,  103  Va.  477,  106  Am. 
St.  Rep.  890. 

The  Mississippi  Constitution  of  1890,  §  104, 
excepts  the  state,  counties,  and  municipalities 
from  the  operation  of  the  statute  of  limita- 
tions in  civil  causes.  Wayne  County  v.  Helton, 
79  Miss.  122. 

19!$.  1.  It  Is  the  Duty  of  a  Municipality  to 
Plead  the  statute  of  limitations  where  possible. 
Trowbridge  v.  Schmidt,  82  Miss.  475. 

4.  When  Cause  of  Action  Accrues — United 
States.  —  Christie  St.  Commission  Co.  v.  U. 
S.,  126  Fed.  Rep.  001,  citing  19  Am.  and  Eng. 
En(  yc.  of  Law  (2d  ed.)  193. 

Alabama.  —  Washington  v.  Norwood,  128 
Ala.  383. 

Illinois.  —  Staninger  v.  Labor,  103  111.  App. 
330;  Parmellee  v.  Price,  105  111.  App.  271, 
affirmed  208  111.  544. 

Indiana.  —  Downham  v.  Holloway,  158  Ind. 
626,  92  Am.  St.  Rep.  330. 

Kentucky.  —  Lyttle  v.  Davidson,  67  S.  W. 
Rep.  34,  23  Ky.  L.  Rep.  2262 ;  Schroer  v.  Cen- 
tral Kentucky  Insane  Asylum,  113  Ky.  288. 

Minnesota.  —  Ganser  v.  Ganser,  83  Minn. 
199,  85  Am.  St.  Rep.  461. 

Nebraska.  - — Brown  v.  Silver,  (Neb.  1901) 
96  N.  W.  Reo.  281. 

Nevada.  —  Schwartz  v.  Stock,  26  Nev.  128.  155. 

New  York.  —  Dodge  v.  Cornelius,  168  N.  Y. 
242;  Matter  of  Goss,  98  N.  Y.  App.  Div.  ,189. 

Oklahoma.  — -  Kracy  v.  Wellington  Nat.  Bank, 
12  Okla.  33;  Blackwell  v.  Hatch,  13  Okla.  160- 


Oregon.  — ■  The  Aurelia,  45  Oregon  285, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  193. 

Pennsylvania.  —  Guarantee,  etc.,  Co.  v.  Farm- 
ers, etc.,  Nat.  Bank,  202  Pa.  St  94. 

Rhode  Island.  —  Kilton  v.  Providence  Tool 
Co.,  22  R.  I.  605. 

Texas.  — ■  Darragh  -'.  O'Connor,  (Tex.  Civ. 
App.  1902)  69  S.  W.  Rep.  644. 

IVashington.  —  Sterrett  v.  Northport  Min., 
etc.,  Co.,  30  Wash.  164. 

Canada.  —  See  McFadden  v.  Brandon,  8  Ont. 
L.  Rep.  610,  affirming  6  Ont.  L.  Rep.  247. 

A  Cause  of  Action  Against  a  Surgeon  for  Mal- 
practice accrues  on  the  termination  cf  his  ser- 
vices. Gillette  v.  Tucker,  67  Ohio  St.  106,  93 
Am.  St.  Rep.  639. 

6.  Statute  Runs  Only  from  Happening  of  Con- 
tingency or  Performance  of  Condition.  —  Thomp- 
son v.  Orena-,  134  Cal.  26;  Loewenthal  v.  Coo- 
nan,  135  Cal.  381,  87  Am.  St.  Rep.  115:  Bryant 
v.  Atlantic  Coast  Line  R.  Co.,  119  Ga.  607; 
Lucas  v.  White,  120  Iowa  735.  98  Am.  St.  Rep. 
380 ;  Reed  v.  Culp,  63  Kan.  595  ;  Haven  v. 
Haven,  181  Mass.  573  ;  Noyes  v.  Young,  32 
Mont.  226 :  Noreen  v.  Hansen,  64  Neb.  858 ; 
Hentz  v.  Havemeyer,  172  N.  Y.  597,  affirming 
58  N.  Y.  App.  Div.  36;  Matter  of  Neil,  (Surro- 
gate Ct.)  35  Misc.  (N.  Y.)  254;  Barnes  v. 
Pickett  Hardware  Co.,  203  Pa.  St.  570  ;  Strib- 
ling  v.  Moore,  33  Tex.  Civ.  App.  297. 

194.  7.  Contingency  Result  of  Suit  Pending. 
—  Nashville,  etc.,  R.  Co.  v.  Dale,  68  Kan.  112, 
citing  19  Am.  and  Eng.  Encyc-.  of  Law  (2d 
ed.)  194;  Houghton  v.  Axelsson,  64  Kan.  274; 
Mantle  v.  Speculator  Min.  Co.,  27  Mont.  473, 
quoting  19  Am.  and  Eng.  Encyc.  or  Law  (2d 
ed.)  258 ;  Lincoln  v.  Lincoln  First  Nat.  Bank, 
67  Neb.  401  :  Bcebe  v.  Redward,  35  Wash.  615. 

195.  1.  Louisville,  etc..  R.  Co.  v.  Biddell, 
ri2  Ky.  404:  Trout  7'.  Marvin,  24  Ohio  Cir.  Ct. 
333-  Sec  .also  Chalmers  v.  Sheehy,  132  Cal. 
450,  84  Am.  St.  Rep.  62. 

A  Creditor's  Bill  not  being  maintainable  until 
after  judgment  in  a  court  of  law  and  return  of 
execution  "  no  property  found,"  the  statute  of 
limitations  will  not  begin  to  run  against  a  bill 
by  creditors  until  return  of  execution  showing 
no  property  owned  bv  the  defendant  in  execu- 
tion.    Rlaokwcll        Hatch,  73  Okla.  t6o. 

3.  Happening  of  Event  Certain. — -Cooper  v. 
Colson,  66  N.  T.  Fq.  328.  105  Am.  St.  Rep.  660; 
Acton  7'.  Schultz,  (N.  J.  1905)  59  Atl.  Rep. 
1090. 
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l&S,    {4)  Necessity  of  Notice  of  Happening  of  Contingency.  —  See  note  4. 

(5)  Result  of  Wrongful  Act  Uncertain.  —  See  note  5. 

(6)  Claim  Payable  Out  of  Particular  Fund.  —  See  note  6. 

106.  See  note  1. 

b.  Where  Demand  Essential  to  Perfect  Cause  of  Action 

—  (1)  General  Rule.  —  See  note  6. 

107.  (2)  Exceptions  to  Rule  —  (c)  Notes  Payable  on  Demand  —  aa.  In  General. 

—  See  note  8. 

108.  But  Notes  Payable  at  a  Specified  Time  After  Demand.  —  See  note  I. 
100.    cc.  Assessment  Notes  to  Mutual  Insurance  Companies.  —  See  note  I. 

(d)  Bank  Checks.  —  See  note  3. 

c.  Promissory  Notes  Generally  —  (1)  Statement  of  Rule. — 
See  notes  4,  5. 

200.   d.  Occurrence  of  Damage  as  Essential  —  General  Rule.  —  See 

notes  6,  7. 


876;  Matter  of  Neil,  (Surrogate  Ct.)  35  Misc. 
t  X.  Y.)  254;  Ward  v.  Ward,  12  Ohio  Cir.  Dec. 
59- 

■  95.    4.  Notice. —  Gove  ».Tacoma,26  Wash. 

474- 

6.  Douglass  v.  Ohio  River  R.  Co.,  51  W.  Va. 
523- 

Mine  Operator  Failing  to  Support  Surface.  — 

Where  a  coal  mine  operator  was  bound  by 
contract  to  make  good  any  injury  to  the  sur- 
face, it  was  held  that  the  right  of  action 
accrued  when  he  removed  the  coal  and  failed 
to  leave  proper  support,  and  not  at  the  time 
of  the  sinking  of  the  surface.  Noonan  v.  Par- 
dee, 200  Pa.  St.  474,  86  Am.  St.  Rep.  722. 

6.  Claim  Payable  from  Particular  Fund.  — 
School  Dist.  No.  5  v.  Wabash  First  Nat.  Bank, 
63  Kan.  668 ;  Van  Auken  v.  Garfield  Tp.,  66 
Kan.  594;  Greer  County  v.  Clarke,  12  Okla. 
197:  Barnes  v.  Turner,  14  Okla.  284;  Brannon 
v.  White  Lake  Tp.,  17  S.  Dak.  83.  Compare 
Bodman  V.  Johnson  County,  115  Iowa  296. 

The  statute  does  not  begin  to  run  until  the 
claimant  has  notice  of  the  diversion  of  the 
fund.  Northwestern  Lumber  Co.  v.  Aberdeen, 
35  Wash.  636. 

106.  1.  When  Particular  Fund  Proves  Un- 
available.—  San  Francisco  Sav.  Union  v.  Rec- 
lamation Dist.,  144  Cal.  639;  New  York  Se- 
curity, etc.,  Co.  v.  Tacoma,  30  Wash.  661. 

6.  Birckhead  v.  De  Forest,  120  Fed.  Rep. 
645.  57  C.  C.  A.  107;  White  v.  Costigan,  138 
Cal.  564:  Scrivner  v.  Woodward,  139  Cal.  314; 
Savannah  v.  Kassell,  115  Ga.  310:  Sheaf  v. 
Dodge,  161  Ind.  270;  American  Mut.  L.  Ins. 
Co.  v.  Bertram,  163  Ind.  51  ;  Rankin  v.  Ander- 
son, 69  S.  W.  Rep.  70S.  24  Ky.  L.  Rep.  647 ; 
Horton  v.  Seymour,  82  Minn.  535;  Portner  v. 
Wilfahrt,  35  Minn.  73;  Mills  v.  Whitmore,  12 
Ohio  Cir.  Dec.  338,  22  Ohio  Cir.  Ct.  467; 
Brown  v.  Brown,  107  Tenn.  349;  Goodwin  v. 
Rav,  toS  Tenn.  614,  91  Am.  St.  Rep.  76'  :  Bid- 
vr'l  v.  Tacoma,  26  Wash.  518;  Wilson  v.  Howe, 
r  On;   I  .  Ken.  323. 

107.  8.  Statute  Runs  on  Demand  Note  from 
Its  Date. Bonbright  v.  Bonbright.  121  Tr.—a 
305 :  D(-  Raismes  v.  De  Raismes,  70  N.  J.  L. 
15  :  Jenkins  v.  De  War,  112  Tenn.  684  ;  Bachand 
v.  Lalumiere,  21  Quebec  Super.  Ct.  449. 

Duebills.  —  See  Hemmingway  v.  Tong,  66  S. 
W.  Rep.  278,  23  Ky.  L.  Rep.  1757. 

Where  a  duebill  is  payable  on  demand,  de- 


mand is  necessary  to  start  the  statute  of  limi- 
tations to  running.  Nash  v.  Woodward,  62  S. 
Car.  418. 

On  a  Note  Payable  "  on  Demand  After  Date " 

the  statute  begins  to  run  on  the  day  after  the 
date  thereof.  Hardon  v.  Dixon,  77  N.  Y.  App. 
Div.  241. 

198.  1.  Note  Payable  at  Specified  Time  After 
Demand,  —  Wurth  v.  Paducah,  116  Ky.  403, 
105  Am.  St.  Rep.  225;  Brown  v.  Brown,  107 
Tenn.  349. 

199.  1.  Assessment  Notes  —  Mutual  Insur- 
ance.—  French  v.  Higr,'ins,  66  N.  J.  L.  579. 

In  New  York. —  See  Roegener  v.  Medicus,  171 
N.  Y.  699,  affirming  67  N.  Y.  App.  Div.  127. 

3.  Checks.  —  The  statute  runs  only  from  de- 
mand.   Wright  v.  MacCarty,  92  111.  App.  120. 

4.  Promissory  Notes  Generally.  —Jieed  v.  Culp, 
63  Kan.  595. 

Days  of  Grace. — Joergenson  v.  Joergenson,  28 
Wash.  .177,  92  Am   St.  Rep.  888. 

Allowance  by  a  Probate  Court  of  a  note  as  a 
claim  against  a  decedent  before  it  is  due  does 
not  mature  the  note  arid  start  the  statute  of 
limitations  to  running.  Linn  v.  Ziegler,  68  Kan. 
528. 

5.  Where,  at  Maturity,  a  Note  Is  Extended 

by  parol  agreement  between  the  maker  and  the 
payee,  the  statute  of  limitations  will  run  only 
from  the  end  of  the  extension  period.  Sedg- 
wick v.  Sanborn,  63  Kan.  884,  65  Pac.  Rep. 
661. 

200.  6.  Statute  Runs  from  Commission  of 
Wrongful  Act. — Lambert  r.  McKenzie,  135  Cal. 
100;  Jackson  v.  Emmons,  10  App.  Cas.  (D.  C.) 
250;  Illinois  Cent.  R.  Co.  v.  Terrell,  108  111. 
App.  659:  State  v.  Walters,  31  Ind.  App.  77, 
99  Am.  St.  Rep.  .244  ;  Southern  Indiana  R.  Co. 
V.  Brown,  30  Ind.  App.  684  ;  Nashville,  etc.,  R. 
Co.  v.  Dale,  68  Kan.  112:  Louisville,  etc.,  R.  Co. 
V.  Cornelius,  m  Ky.  752;  De  Geofroy  v.  Mer- 
chants Bridge  Terminal  R.  Co..  179  Mo.  698, 
ioi  Am.  St.  Rep.  524;  State  v.  Stonestreet,  92 
Mo.  App.  214:  Matter  of  Opening  Vanderbilt 
Ave..  95  N.  Y.  App.  Div.  533 ;  Erwin  v.  Erie 
R.  Co.,  98  N.  Y.  App.  Div.  402 :  Fronce  v. 
Nichols,  T2  Ohio  Cir.  Dec.  472,  22  Ohio  Cir. 
Ct.  519'  Noonan  v.  Pardee,  200  Pa.  St.  474.  86 
Am.  St.  Rep.  722  ;  Kruegel  v.  Trinity  Cemetery 
Co.,  (Tex.  Civ.  App.  1901)  63  S.  W.  Rep.  652; 
Houston  ?'.  Houston,  etc.,  R.  Co.,  26  Tex.  Civ. 
App.  228. 
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Recurring  Causes  oe  Action  —  Action  Ex  Delicto. 


See 


291.  e. 

notes  5,  7. 

Breach  of  Continuing  Contract.  —  See  note  8. 

/.  Other  Particular  Cases  —  (2)  Breach  of  Contract. — See 


202. 

note  5. 

203. 
204. 
205. 


The  Date  of  the  Breach.  —  See  note  6. 

(4)  Claims  of  Distributees.  —  See  notes  3,  4. 

(5)  Claims  of  Legatees.  —  See  note  5. 

(7)  Deposits — Certificates  of  Deposit. — See  note  I. 
(9)  Fidelity  Bonds.  —  See  notes  6,  7. 
(14)  Instalment  Payments.  — See  note  3. 

Provision  that  Default  in  Payment  Shall  Hasten  Maturity  of  Notes.  —  See  notes  6,  7. 


200.  7.  Action  for  Consequential  Damages.  — 
St.  Louis,  etc.,  R.  Co.  v.  Stephens,  72  Ark.  127; 
Love  v.  People,  94  111.  App.  237  ;  Kelly  v.  Pitts- 
burgh, etc.,  R.  Co.,  28  Ind.  App.  457,  91  Am. 
St.  Rep.  134;  Geneser  v.  Healy,  124  Iowa  310; 
Louisville,  etc.,  R.  Co.  v.  Cornelius,  1 1 1  Ky. 
752;  Griffin  v.  Drainage  Commission,  110  La. 
840 ;  Missouri  Pac.  R.  Co.  v.  Hemingway,  63 
Neb.  610  ;  Houston  "'.  Houston,  etc.,  R.  Co.,  26 
Tex.  Civ.  App.  228 ;  Houston,  etc.,  R.  Co.  v. 
Charwaine,  30  Tex  Civ.  App.  633  ;  San  Antonio 
v.  Talerico,  98  Tex.  151  ;  Gramann  v.  Eicholtz, 
36  Tex.  Civ.  App.  309 ;  Sterrett  v.  Northport 
Min.,  etc.,  Co.,  30  Wash.  164;  Eells  v.  Chesa- 
peake, etc.,  R.  Co.,  49  W.  Va.  65,  87  Am.  St. 
Rep.  787. 

201.  5.  Recurring  Causes  of  Action  —  Ar- 
kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Stephens, 
72  Ark.  127. 

Connecticut.  —  Knapp,  etc.,  Mfg.  Co.  v.  New 
York,  etc.,  R.  Co.,  76  Conn.  311,  100  Am.  St. 
Rep.  994  ;  Atwood  z>.  Lockwood,  76  Conn.  555. 

Georgia. — -Monroe  v.  McCrannie,  117  Ga. 
890. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Cor- 
nelius, in  Ky.  752;  Finley  v.  Williamsburgh, 
71  S.  W.  Rep.  502,  24  Ky.  L.  Rep.  1336. 

Louisiana.  —  Griffin  v.  Drainage  Commission, 
1 10  La.  840. 

Maryland.  —  Aberdeen  v.  Bradford,  94  Md. 
670. 

Nczv  Jersey.  —  Church  of  the  Holy  Com- 
munion v.  Paterson  Extension  R.  Co.,  66  N.  J. 
L.  218. 

Nczv  York.  —  Bell  v.  Gibson,  71  N.  Y.  App. 
Div.  472. 

Ohio.  —  Horstman  z>.  Cincinnati  St.  R.  Co., 
13  Ohio  Dec.  696,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  201. 

Texas.  —  Houston  v.  Houston,  etc.,  R.  Co., 
26  Tex.  Civ.  App.  228;  St.  Louis  Southwestern 
R.  Co.  v.  Beck,  (Tex.  Civ.  App.  1904)  80  S.  W. 
Rep.  S3  8. 

Washington.  —  Doran  v.  Seattle,  24  Wasih. 
182,  85  Am.  St.  Rep.  948;  Sterrett  v.  North- 
port  Min.,  etc.,  Co.,  30  Wash.  164. 

West  Virginia.  —  Eells  v.  Chesapeake,  etc., 
R.  Co.,  49  W.  Va.  65,  87  Am.  St.  Rep.  787. 

Canada.  —  Bailey  v.  Kim*,  27  Ont.  App.  703, 
affirmed  31  Can.  Sup.  Ct.  338;  Archibald  v. 
Truro,  33  Nova  Scotia  401,  affirmed  31  Can. 
Sup.  Ct.  380. 

7.  Where  Injury  Permanent.  —  Chaudiere 
Mach.,  etc.,  Co.  v.  Canada  Atlantic  R.  Co.,  33 
Can.  Sup.  Ct.  11. 


8.  Continuing  Contract. — -Compare  Whitley  v. 
Whitley,  8c,  S.  W.  Rep.  825,  26  Ky.  L.  Rep.  134. 

202.  5.  Contracts. — Birckhead  v.  De  For- 
est, 120  Fed.  Rep.  645,  57  C.  C.  A.  107;  Buelna 
v.  Ryan,  139  Cal.  630;  Bonbright  v .  Bonbright, 
123  Iowa  305;  Atchison,  etc.,  R.  Co.  v.  Atchi- 
son Grain  Co.,  (Kan.  1902)  70  Pac.  Rep.  933, 
68  Kan.  585  ;  Morrissey  v.  Morrissey,  180  Mass. 
480;  Everett  v.  O'Leary,  90  Minn.  154;  North- 
ern Assur.  Co.  v.  Borgelt,  67  Neb.  282  ;  Henry 
V.  Rowell,  63  N.  Y.  App.  Div.  620 ;  Leahy  v. 
Campbell,  70  N.  Y.  App.  Div.  127;  Crowley  v. 
Johnston,  96  N  Y.  App.  Div.  319. 

6.  Hale  z>.  Cushman,  96  Me.  143. 

203.  3.  Distributees. — ■  Craddock  v.  Payton, 
1  t 4  Ky.  208;  Smith  v.  Hardesty,  83  S.  W.  Rep. 
646,  26  Ky.  L.  Rep.  1266;  Ganser  v.  Ganser,  83 
Minn.  199,  85  Am.  St.  Rep.  461  ;  Smith  v. 
Moore,  102  Va.  260. 

4.  No  Order  of  Distribution  Required  to  Set 
Statute  in  Motion.  —  In  Mortenson  v.  Bergtliold, 
64  Neb.  2o3,  it  was  held  that  the  statute  began 
running  only  from  the  entry  of  a  decree  for 
distribution. 

5.  Legatees.  —  Ward  v.  Ward,  12  Ohio  Cir. 
Dec.  so- 

For  the  rule  under  the  Kentucky  statutes,  see 
Smith  v.  Hardesty,  83  S.  W.  Rep.  646,  26  Ky. 
L.  Rep.  1266. 

204.  1.  Deposits. —Schinotti  v.  Whitney.  130 
Fed.  Rep.  780  ;  Citizen's  Bank  v.  Frsmholz.  64 
Neb.  284;  Sharp  v.  Citizens'  Bank,  (Neb.  1904) 
08  N.  VV.  Rep.  50:  Matter  of  Cook,  86  N.  Y. 
App.  Div.  586;  Mifllin  County  Nat.  Bank  v. 
Fourth  St.  Nat.  Bank.  199  Pa.  St.  459;  Tobin 
v.  McKinney.  15  S.  Dak.  257,  gi  Am.  St.  Rep. 
694 :  Larson  v.  Utah  L.  &  T.  Co.,  23  Utah  449. 
But  see  Jones  v.  Goldtree  Bros.  Co.,  142  Cal. 
383. 

6.  Fidelity  Bonds. — Grant  County  Bldg.,  etc., 
Assoc.  v.  Lemmon,  78  S.  W.  Rep.  874,  25 
Ky.  L.  Rep.  1725. 

7.  Northern  Assur.  Co.  v.  Borgelt,  67  Neb. 
282. 

205.  3.  Payments  in  Instalments.  —  Wash- 
ington L.  &  T.  Co.  zt.  Darling,  21  App.  Cas. 
(D.  C.)  132,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  205  ;  Schuler  v.  Schuler,  209  111. 
522 ;  Nares  v.  Bell.  66  Neb.  606 ;  George  v. 
Butler,  26  Wash.  456,  90  Am.  St.  Rep.  756. 

6.  San  Antonio  Real  Estate,  etc.,  Assoc.  v. 
Stewart,  94  Tex.  441,  86  Am.  St.  Rep.  864. 
CTo  the  same  effect  as  Dodge  z>.  Signor.  18  Tex. 
Civ.  App.  45.  cited  in»the  original  note  1 

Where  the  Note  Provides  for  Maturity  of  Entire 
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(15)  Interest      Time  When  Each  Instalment  Matures.  —  See  note  2. 

(16)  Judgments.  —  See  note  6. 
♦JOT.    See  note  I. 

In  Foreclosure  Proceedings  —  Judgment  for  Deficiency.  —  See  note  4. 

(17)  Loans.  —  See  note  5. 

*iOX.    (19)  Money  Lost  at  Cunning.  — See  note  I. 

(2l)  Purchaser  at  Judicial  Sale — (b)  As  to  Recovery  of  Purchase  Money 
Fails.  —  See  note  7. 

(24)  Services  Rendered —  Under  Ordinary  Contracts  of  Hiring. —  See  notes 


Where  Title 

30». 

I.  2. 


Under  Contract  for  Service  in  Particular  Matter.  —  See  notes  3,  4. 
If  a  Servant  Is  to  Be  Compensated  by  a  Legacy.  —  See  notes  5,  6. 
tj  I  O.     Where  the  Charge  for  Services  Is  Part  of  a  Mutual  Account  Current.  —  See  note  I. 
Attorneys'  Fees.  —  See  rote  2. 
(25)  Miscellaneous  Cases.  —  See  note  5. 


Debt  at  Option  of  Lender.  —  When  the  lender 
exercises  his  option  and  begins  suit  for  the  col- 
lection of  the  debt  the  statute  begins  to  run. 
linker  v.  Skinner,  63  Kan.  83. 

205.  7.  Better  Doctrine.  —  Moore  v.  Russell, 
'33  Cal.  297,  85  Am.  St.  Rep.  166;  Kennedy  v. 
Gibson,  68  Kan.  612;  Cone  v.  Hyatt,  132  N.  Car. 
810;  Harrington  v.  Claflin,  28  Tex.  Civ.  App. 
100:  Cooper  v.  Ford,  29  Tex.  Civ.  App.  253; 
Snohomish  First  Nat.  Bank  v.  Parker,  28  Wash. 
234,  92  Am.  St.  Rep.  828;  White  v.  Krutz,  37 
Wash.  34. 

And  this  is  the  rule  where  the  contract  does 
not  expressly  give  the  opticn  to  the  holder,  but 
provides  absolutely  that  the  whole  debt  shall 
mature  on  default.  Keene  Five  Cent  Sav.  Bank 
v.  Reid,  (C.  C.  A.)  123  Fed.  Rep.  221. 

Effect  of  Default  Obviated.  —  Where  the  mort- 
gagee exercises  his  option  and  brings  suit  for 
the  whole  debt,  subsequently  dismissing  it  on 
the  death  of  the  mortgagor,  the  election  is  final 
and  the  statute  runs  as  to  the  whole  debt. 
Westcott  v.  Whifeside,  63  Kan.  49. 

20fi.  2.  Interest.  —  No  right  of  action  can 
exist  for  interest  where  the  principal  debt  is 
barred.  Porter  v.  Shattuck,  75  Vt.  270,  98  Am. 
St.  Rep.  823. 

6.  Judgments.  —  Feeney  v.  Hinckley,  134  Cal. 
467,  86  Am.  St.  Rep.  290  ;  Harrier  v.  Bassford, 
745  Cal.  529;  Gaumer  v.  Terrel,  65  Kan.  15. 
See  also  Citizens'  Nat.  Bank  v.  Lucas,  26  Wash. 
417,  90  Am.  St.  Rep.  748. 

207.  1.  Judgment  Nunc  Pro  Tunc.  —  Burns 
v.  Skelton,  (Tex.  Civ.  App.  1902)  68  S.  W. 
Rep.  527. 

4.  Deficiency  Judgments. — -Brands.  Garneau, 
(Neb.  1903)  93  N.  W.  Rep.  219;  Carstens  v. 
Eller,  (Neb.  1903)  07  N.  W.  Rep.  631  ;  Bignold 
v.  Carr,  24  Wash.  413. 

5.  Loans.  —  Rounthwaite  -'.  Rounthw.iite,  136 
Cal.  xx,  68  Pac.  Rep.  304.* 

Loans  to  be  repaid  in  the  future  are  not  sub- 
ject to  limitations  until  maturity.  Weber  v. 
Weber,  76  S.  W.  Rep.  507,  25  Ky.  L.  Rep.  908. 

20*.  1.  Gaming.  —  Catena!!  v.  McGowan.  98 
Mo.  App.  702.  Sec  also  Roff  v.  Harmon,  (In- 
dian Ter.  1901)  64  S.  W.  Rep.  755. 

7.  Purchaser  at  Mortgage  Foreclosure  Sale  Bound 
by  8ame  Rule. — Barder  v.  Stickney,  132  N. 
Car.  a  1 6. 

20!>.  1.  Wages  Presumably  Due  at  End  of  Each 
Jlonth  or  Year  —  Watson  v.  Barber,   105  La. 


799;  Alexander's  Succession,  110  La.  1027;  In 
re  Ward,  12  Ohio  Cir.  Dec.  44,  21  Ohio  Cir. 
Ct.  753;  Loper  V.  Sheldon,  120  Wis.  26. 

2.  Time  of  Payment  or  of  Service  Indefinite.  — 
Crampton  v.  Logan,  28  Ind.  App.  405  ;  Harrison 
V.  Harrison,  124  Iowa  525;  Elwell  v.  Roper,  72 
N.  H.  254  ;  Shafer  v.  Pratt,  79  N.  Y.  App.  Div. 
447;  West  v.  Claik,  28  Tex.  Civ.  App.  1  ;  Gulf, 
etc.,  R.  Co.  v.  Berry,  3:  Tex.  Civ.  App.  408; 
Morrissey  v.  Faucett,  28  Wash.  52.  See  also 
Cooper  v.  Colson,  66  N.  J.  Eq.  328,  105  Am. 
St.  Rep.  660. 

3.  Particular  Service.  —  Taylor  v.  Crook,  136 
Ala.  354,  96  Am.  St.  Rep.  26. 

4.  Thompson  v.  Orena,  134  Cal.  26;  Shafer 
v.  Pratt.  79  N.  Y.  App.  Div.  447  ;  Meehan  v. 
Figliuolo,  (Supm.  Ct.  App.  T. )  88  N.  Y.  Supp. 
920. 

5.  Compensation  by  Way  of  Legacy.  —  Tuohy 
v.  Trail,  19  App.  Cas.  (D.  C.)  79  ;  Gullet  v.  Gul- 
lett.  28  Ind.  App.  670:  Bennett  v.  Lutz,  119 
Iowa  215;  Banks  v.  Howard,  117  Ga.  94; 
Story  v.  Story,  61  S.  W.  Rep.  279,  22  Ky.  L. 
Rep.  1731,  feheaying  denied  (Ky.  1901)  62  S. 
W.  Rep.  86g ;  Davis  if.  Teachout,  126  Mich. 
135,  86  Am.  St.  Rep.  531  ;  Elwell  v.  Roper.  72 
N.  H.  254 !  Bair  v.  Hager,  97  N.  Y.  App.  Div. 
358;  West  v.  Clark,  28  Tex.  Civ.  App.  1.  But 
see  Loper  v.  Sheldon.  120  Wis.  26. 

Agreement  to  Compensate  by  Legacy  Must  Be 
Definite.  —  Watson  v.  Barber,  105  La.  759. 

6.  See  Harrison  v.  Harrison,  124  Iowa  525; 
Rodders  v.  Lamb.  (Mich.  1904)  100  N.  W. 
Rep.  440,  ti  Detroit  Leg.  N.  296. 

210.    1.  Moore  v.  Renick,  95  Mo.  App.  202. 

2.  Attorney's  Compensation.  —  McCrea  V.  Sco- 
field,  (Supm.  Ct.  App.  T.)  86  N.  Y.  Supp.  10. 

5.  Personal  Injury,  —  Benoit  v.  New  York 
Cent.,  etc.,  R.  Co.,  94  N.  Y.  App.  Div.  24. 

Alienation  of  Husband's  Affections.  —  The  stat- 
ute does  not  run  against  the  wife,  who,  being 
still  a  married  woman,  is  excepted  from  it. 
1-inck  v.  Vorhauer,  104  Mo.  App.  368. 

Domestic  Corporation  Assuming  to  Pay  Notes  of 
Foreign  Corporation,  —  Where  the  statute  of  lim- 
itations did  not  run  in  favor  of  a  foreign  cor- 
poration and  its  obligations  were  assumed  by 
a  domestic  corporation,  the  statute  commenced 
to  run  in  favor  of  the  latter  only  from  the  day 
it  assumed  the  debts.  Griv  Lithocrraph  Co.  v. 
American  Watchman's  Time  Detector  Co., 
(Supm.  Ct.  App.  T.)  44  Misc.  (N.  Y.)  206. 
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211.  4.  Effect  of  Plaintiff's  Laches  —  Independently  of  Special  Provision.  —  See 

note  i. 

Reasonable  Time  Allowed  to  Plaintiff  for  Perfecting  His  Cause  of  Action.  —  See 

note  3. 

212.  XI.  Postponement,  Suspension,  and  Interruption  of  Statute  — 
2.  General  Principles  as  to  Exceptions  —  a.  No  Exceptions  Unless  Expressly 

PROVIDED- — -(l)  Rule  Stated —  The  Courts  Cannot  Create  Exceptions. —  See  note  7. 

214.  (2)  Applications  of  Rule  —  (c)  Plaintiff's  Ignorance  of  Cause  of  Action. — 
See  note  1. 

213.  (d)  Plaintiff's  Lack  of  Education.  —  See  note  5. 

(3)   Exceptions   to   Rule  —  (a)    Exceptions   by   Necessity   Generally.  —  See 

note  9. 

2141.     (b)  Prohibition  to  Sue  by  Paramount  Authority  —  General  Rule. —  See  note  3. 
Suit  on  Judgment  Prohibited  Without  Leave  of  Court.  • —  See  note  4. 

217.  (c)   Statutory   Exemption    of    Executor    or    Administrator    from    Suit.  —  See 

note  1. 

218.  (f)  Delay  Caused  by  Injunction  and  the  Like.  —  See  note  7. 
210.     By  Other  Legal  Proceedings.  —  See  note  2. 

(g)  No  Party  in  Existence  to  Sue  or  Be  Sued  —  aa.  Statement  of  Rule.  —  See 

note  5. 


211.  1 .  Plaintiff's  Laches  —  United  States.  — 
Birchead  v.  De  Forest,  120  Fed.  Rep.  645,  57 
C.  C.  A.  107. 

Colorado.  —  McGovney  v.  Gwillim,  16  Colo. 
App.  284. 

Idaho.  —  Ryan  v.  Woodin,  9  Idaho  525. 

Indiana. — -Sheaf  v.  Dodge,  161  Ind.  270; 
Hitchcock  v.  Cosper,  164  Ind.  633. 

loxva. — •  Bonbright  v.  Bonbright,  123  Iowa 
3°5- 

Kansas.  —  West  v.  Topeka  Sav.  Bank,  66 
Kan.  524,  97  Am.  St.  Rep.  385  ;  Donaldson  v. 
Jacohitz,  67  Kan.  244 ;  Rankin  v.  Barton,  69 
Kan.  629;  Becker  v.  Atchison,  etc.,  R.  Co.,  70 
Kan.  193. 

Kentucky.  —  Wurth  v.  Paducah,  116  Ky.  403, 
105  Am.  St.  Rep.  225. 

Minnesota.  —  Ganser  v.  Ganser,  83  Minn. 
199,  85  Am.  St.  Rep.  461. 

Missouri.  —  Stanton  v.  Gibbins,  103  Mo.  App. 
264. 

Ohio.  —  Hoiles  v.  Riddle,  26  Ohio  Cir.  Ct. 
366,  quoting  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  211. 

Pennsylvania.  —  Barnes  v.  Pickett  Hardware 
Co.,  203  Pa.  St.  570. 

3.  Reasonable  Time  Allowed.  —  See  Hoiles  v. 
Riddle,  26  Ohio  Cir.  Ct.  367,  quoting  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  211. 

212.  7.  Exceptions  Must  Be  Express. — 
Birckhead  v.  De  Forest,  120  Fed.  Rep.  645,  57 
C.  C.  A.  107;  In  re  Deaner,  126  Iowa  701,  106 
Am.  St.  Rep.  374;  Atchison,  etc.,  R.  Co.  v. 
Atchison  Grain  Co.,  68  Kan.  585  ;  Cox  v.  Von 
Ahlefeldt,  705  La.  543;  Sweet  v.  Boston,  186 
Mass.  79;  Wyatt  v.  Wyatt,  81  Miss.  219; 
Thompson  v.  Hoxsie,  24  R.  I.  493  ;  Christian 
v.  John,  in  Tenn.  92. 

21  \.  1.  Ignorance  of  Right  of  Action.  — 
Hale  v.  Coffin,  114  Fed.  Rep.  567,  affirmed 
(C.  C.  A.)  120  Fed.  Rep.  470;  Davis  v.  Boyett, 
120  Ga.  649.  102  Am.  St.  Rep.  118;  State  v. 
Walters,  31  Ind.  App.  77,  99  Am.  St.  Rep.  244: 
Atchison,  etc.,  R.  Co.  v.  Atchison  Grain  Co.,  68 
Kan.  585;  Everett  v.  O'Leary,  90  Minn.  154; 
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Redford  v.  Clarke,  100  Va.  115,  4  Va.  Sup.  Ct. 
36;  Pietsch  v.  Milbrath,  123  Wis.  647,  107  Am. 
St.  Rep.  911. 

215.  5.  Boren  v.  Boren,  (Tex.  Civ.  App. 
1905)  85  S.  W.  Rep.  48. 

9.  "  Invincible  Necessity."  —  Leflore  County  v. 
Allen,  78  Miss.  671,  80  Miss.  298. 

No  Court  in  Which  to  Sue, —  Bissell  v.  State.  70 
N.  Y.  App.  Div.  238,  affirmed  177  N.  Y.  540. 

216.  3.  Paramount  Authority.  —  Union  Col- 
lection Co.  v.  Soule,  141  Cal.  09;  Wild  v.  Peo- 
ple, 92  111.  App.  66 ;  St.  Paul,  etc.,  R.  Co.  v. 
Olson,  87  Minn.  117,  94  Am.  St.  Rep.  693, 
quoting  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  216. 

4,  Where  Leave  of  Court  Necessary.  — See  Union 
Collection  Co.  v.  Soule,  141  Cal.  99. 

217.  1.  Exemption  from  Suit.  —  Southern 
Contract  Co.  v.  Newhouse,  66  S.  W.  Rep.  730, 
23  Ky.  L.  Rep.  2141  ;  Hopper  v.  Brown,  67  N. 
Y.  App.  Div.  620,  affirming  (Supm.  Ct.  Tr.  T.) 
34  Misc.  (N.  Y.)  661  ;  In  re  Morgan,  (Oregon 
1904)  77  Pac.  Rep.  608,  citing  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  216. 

Where  the  plaintift  had  the  right  to  sue  the 
surviving  partner  of  a  firm,  the  fact  that  the 
statute  prohibited  suit  against  the  administrator 
of  the  deceased  partner  did  not  stop  the  statute 
from  running  in  favor  of  the  surviving  partner. 
Brigham-Hopkins  Co.  v.  Gross,  107  Fed.  Rep. 
769. 

218.  7.  Suit  Enjoined. —  Wild  v.  People,  92 
Til.  App.  66.  But  see  Paul  v  Fidelity,  etc.,  Co., 
186  Mass.  413,  104  Am.  St.  Rep.  594. 

The  Injunction  Must  Be  Such  as  to  Prevent  Suit. 

—  Wells  v.  Vansickle,  112  Fed.  Rep.  398,  quot- 
ing 19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
218. 

21f>.  2,  Receivership. —  Ennis  v.  Eden  Mills 
Paper  Co.,  65  N.  J.  L.  577. 

5.  The  Term  Cause  of  Action. —  Ross  v.  Frick 
Co.,  73  Ark.  45  ;  Winstow  v.  Benton,  130  N. 
Car.  58:  Hoiles  v.  Riddle,  26  Ohio  Cir.  Ct.  367, 
quoting  19  Am,  and  Eng.  Encyc.  of  L\w  (ad 
cd.)  219. 
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320.    M.  Death  of  Plaintiff  or  Defendant.  —  See  note  3. 

22  I .  Reasonable  Time  Allowed  for  Appointment  and  Qualification  of  Personal  Repre- 
sentative.   -  Sec  note  3. 

222.    ci    Death  After  Accrual  of  Cause  of  Action.  —  See  note  5. 

221.    b.  When  Statute  Has  Begun  to  Run.  —  See  note  3. 

225.   r.  Continuous  and  Uninterrupted  Disability  —  when  du- 

ability  Must  Have  Existed  —  Time  When  Cause  of  Action  Accrued.  —  See  note  2. 

220.    d.  Tacking  Disabilities  —  Cumulative  Disabilities.  —  See  note  1. 

228.  3.  Statutory  Exceptions  —  b.  Absence  of  Defendant  —  (1)  Dis- 
tinction Between  Absence  After  and  at  Time  of  Accrual  of  Cause  of  Action. — 
See  note  4. 

(2)  Absence  at  Accrual  of  Cause  of  Action.  —  See  notes  6,  7. 

229.  See  notes  I,  2. 

230.  (3)  Absence  After  Accrual  of  Cause  of  Action.  —  See  note  3. 

(4)  Character  of  Absence  Necessary — (a)  In  General  —  Repeated  and 
Protracted  Absences.  —  See  note  5. 


Municipality  —  Incorporation.  —  Winneconne 

v.  Winneconne,  122  Wis.  348. 

220.  3.  Time  Between  Death  of  Party  and 
Qualification    of    Personal  Representative  Not 

Counted.  —  Ross  v.  Frick  Co.,  73  Ark.  45  ;  Casey 
.  .  <  Jibbons,  136  Cal.  368;  Mason's  Appeal,  75 
Conn.  406  ;  Southern  Contract  Co.  v.  Newhouse, 
(■6  S.  W.  Rep.  730,  23  Ky.  L.  Rep.  2141  ;  Wins- 
low  v.  Benton,  130  N.  Car.  58;  Phifer  v.  Ford, 
130  N.  Car.  208. 
Kentucky  —  Limited  by  Statute  to  Three  Years. 
Webb  v.  Webb,  78  S.  W.  Rep.  166,  25  Ky.  L. 
Rep.  1476. 

When  Want  of  an  Administrator  Is  No  Obstacle 

to  Suit.  —  Hibernia  Sav.,  etc.,  Soc.  v.  Boland, 
145  Cal.  626. 

Where  a  Suit  to  Foreclose  a  Mortgage  Could  Be 
Maintained  Against  the  Heirs,  the  failure  to  ap- 
point an  administrator  was  held  not  to  suspend 
the  running  of  the  statute  of  limitations.  Glea- 
son  v.  Hawkins,  32  Wash.  464.  See  also  Frew 
v.  Clark,  34  Wash.  561. 

22 1.  3.  Where  Claimant  May  Have  Repre- 
sentative Appointed. —  Black-  v.  Elliott,  63  Kan. 
211,  88  Am.  St.  Rep.  239;  Hoiles  v.  Riddle,  26 
Ohio  Cir.  Ct.  368,  quoting  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  221. 

222.  5.  Death  After  Accrual  of  Cause  of 
Action.  —  Compare  Casey  v.  Gibbons,  136  Cal. 
368. 

224.  3.  When  Statute  Begins  to  Run  Nothing 

Will  Interrupt  It.  — Roelefsen  v.  Pella,  121  Iowa 
153:  Meyer  v.  Christopher,  176  Mo.  580;  Rowan 
v.  Chenoweth,  49  W.  Va.  287,  87  Am.  St.  Rep. 
796.  See  also  Mills  v.  Whitmore,  12  Ohio  Cir. 
Dec.  338,  22  Ohio  Cir.  Ct.  467. 

"  The  statute  of  limitations  having  begun  to 
run  against  a  trustee  or  an  undisclosed  agent 
who  is  acting  as  principal,  it  is  not  suspended 
bv  the  subsequent  coming  forward  of  a  married 
woman  as  cestui  que  trust  or  as  the  undisclosed 
principal."  Barden  v.  Stickney,  132  N.  Car. 
416. 

225.  2.  Disability  Must  Exist  at  Accrual  of 

Cause   of    Action.  —  Meyer  v.  Christopher,  176 

Mo.  580. 

Cause  of  Action  Accruing  in  Lifetime  of  Ancestor 
—  Infancy   of  Heirs  or  Distributees  Interrupts 

Statute.  —  Meiggs  v.  Hoagland.  68  N.  Y.  App. 

Div  -82. 

22CJ.    1.  Cumulative   Disabilities.  —  York  v. 


Hutcheson,  (Tex.  Civ.  App.  1904)  83  S.  W. 
Rep.  895- 

22§.  4,  Absence  of  Defendant.  —  Becker  v. 
Oliver,  m  Fed.  Rep.  672,  49  C.  C.  A.  533. 

6.  Absence  at  Time  When  Cause  of  Action 
Accrues,  —  Martin  v.  Wilson,  120  Fed.  Rep. 
202,  58  C.  C.  A.  181  ;  Janeway  v.  Burton,  201 
111.  78  ;  Spink  v.  Newby,  64  Kan.  883  ;  Powers 
Mercantile  Co.  v.  Blethen,  91  Minn.  339. 

7.  Defendant  Never  in  State. —  Balph  v.  Magaw, 
33  Ind.  App.  399  ;  Drake  v.  Bigelow,  93  Minn. 
112;  Berkeley  v.  Tootle,  163  Mo.  584,  85  Am. 
St.  Rep.  587  ;  Williams  v.  Iron  Belt  Bldg.,  etc., 
Assoc.,  131  N.  Car.  267;  McConnell  v.  Spicker, 
15  S.  Dak.  98. 

229.  1.  Nonresidence  at  Accrual  of  Cause  of 
Action.  —  Davenport  v.  Allen,  120  Fed.  Rep. 
172. 

Contra. —  Drake  v.  Bigelow,  93  Minn.  112. 

2.  The  Departure  Must  Take  Place  after  the 
accrual  of  the  cause  of  action.  Lindauer  Mer- 
cantile Co.  v.  Boyd,  11  N.  Mex.  464,  citing  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  229 ; 
Habermann  v.  Heidrich,  (Tex.  Civ.  App.  1902) 
66  S.  W.  Rep.  106. 

The  Statutes  of  Virginia  and  West  Virginia.  — 
Griffin  v.  Woolford,  100  Va.  473. 

230.  3.  Horner  v.  Perry,  112  Fed.  Rep. 
906;  Simpson  v.  Wicker,  120  Ga.  418;  Southern 
Contract  Co.  v.  Newhouse,  66  S.  W.  Rep.  730, 
23  Ky.  L.  Rep.  2141  ;  Powers  Mercantile  Co.  v. 
Blethen,  91  Minn.  339;  Lindauer  Mercantile 
Co.  v.  Boyd,  11  N.  Mex.  464;  Liner  7'.  J.  B. 
Watkins  Land  Mortg.  Co.,  ( Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  311;  Bemis  v.  Ward, 
(Tex.  Civ.  App.  1904)  84  S  W.  Rep.  291  ;  Big- 
nold  v.  Carr,  24  Wash.  413  ;  Weyburn,  etc.,  Co. 
v.  Bemis,  122  Wis.  321.  See  also  McMurray  v. 
McMurray,  180  Mo.  526. 

The  Rhode  Island  Statute  provides  that  the 
time  of  limitation  shall  begin  anew  on  the 
return  of  the  defendant.  Cottrell  v.  Kenney, 
25  R.  I.  99. 

5.  Actual  Residence  Out  of  State  Required.  — 
Connecticut  Trust,  etc.,  Co.  v.  Wead,  58  N.  Y. 
App.  Div.  493,  modified  172  N.  Y.  497,  92  Am. 
St.  Rep.  756. 

Defendant  Absent  When  Cause  of  Action  Accrued 
—  Returning  and  Again  Departing.  —  See  Con- 
necticut Ttust,  etc.,  Co.  v.  Wcad,  172  N.  Y. 
497,  92  Am.  St.  Rep.  756. 
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£•11.     Daily  Presence  During  Business  Hours.  —  See  note  I. 
Continuous  Absence.  —  See  note  3« 

Absence  and  Nonresidence  Not  Synonymous  Terms.  —  See  note  5- 
Mere  Absence  Without  Nonresidence.  —  See  note  6. 
239.     (b)  Absence  from  What  State.  —  See  note  I. 

(c)  Absence  of  Whom  —  The  Absence  of  Proper  but  Not  Necessary  Parties.  —  See 

note  4. 

Absence  or  Return  of  One  Joint  Debtor. —  See  note  5- 

(d)  Accumulating  Absences  or  Returns.  —  See  notes  8,  9. 

233.  (e)  Presumption  as  to  Absence.  —  See  note  2. 

(5)  Absence  of  Both  Debtor  and  Creditor.  —  See  note  4. 

(6)  Effect  of  Defendant '  s  Return  —  (c)  Temporary  Return.  —  See  note  8. 
(d)  Total  Failure  of  Defendant  to  Return.  —  See  note  9. 

234.  (7)  Real  Actions  and  Proceedings  in  Rem  —  But  the  Decided  Weight  of 
Authority.  —  See  notes  2,  3. 

23*>.    (8)  Ability  to  Serve  Process  on  Defendant.  —  See  note  1. 

236.  d.  Foreign  Corporations.  —  See  note  3. 

e.  Disabilities  of  Plaintiff  —  (i)  Infancy.  —  See  notes  4,  5. 

237.  (2)  Insanity.  —  See  notes  I,  3. 
(3)  Imprisonment.  —  See  note  7. 

238.  (4)  Plaintiff  Beyond  Seas.  —  See  note  1. 


231 .  1.  Defendant  Daily  in  State  but  Residing 
Elsewhere  —  Statute  Does  Not  Run.  —  Compare 
Webster  v.  Citizens'  Bank,  (Neb.  1902)  96  N. 
W:  Rep.  118. 

3.  Hixson  v.  Rodbourn,  67  N.  Y.  App.  Div. 
424 ;  Miller  v.  Warren,  94  N.  Y.  App.  Div. 
192,  affirmed  182  N.  Y.  539. 

5.  Absence  and  Not  Mere  Nonresidence  Must  Be 
Shown. —  See  Webster  v.  Citizens'  Bank,  (Neb. 
1902)  96  K.  W.  Rep.  118. 

Personal  Absence  of  the  Defendant  from  the  State 
is  necessary.  It  is  not  enough  to  show  that  he 
has  at  all  times  beefy  a  resident  of  another 
state.    Miller  v.  Baier,  67  Kan.  292. 

6.  Bemis  v.  Ward,  (Tex.  Civ.  App.  1904)  84 
S.  W.  Rep,  291. 

232.  1.  Powers  Mercantile  Co.  v.  Blethen, 
91  Minn.  339. 

4.  Persons  Not  Necessary  Parties.  —  Filippini 
V.  Trobock,  134  Cal.  441  ;  Hog.iboom  v. 
Flower,  67  Kan.  41  ;  Wetyen  v.  Fick,  178  N.  Y. 

223- 

Absence  of  a  Mortgagor  will  not  prevent  the 
statute  running  in  favor  of  his  grantee.  Ray- 
mond v.  Bales,  26  Wash.  493  ;  Hanna  7'.  Kas- 
son,  26  Wash.  568. 

5.  Joint  Debtors. —  Hixson  v.  Rodburn,  67  N. 
Y.  App.  Div.  424. 

8.  Accumulated  Absences.  —  Bignold  v.  Carr, 
24  Wash.  4:3. 

9.  Accumulated  Returns. —  Webster  v.  Citi- 
zens' Rank,  (Neb.  1902)  96  N.  W.  Rep.  118. 

233.  2.  Hixson  7'.  Rodbourn,  67  N.  Y.  App. 
Div.  424. 

4.  Hixson  7'.  Rodbourn,  67  N.  Y.  App.  Div. 
424. 

8.  Temporary  Return.  —  Connecticut  Trust, 
etc.,  Co.  v.  Wead,  172  N.  Y.  497,  92  Am.  St. 
Rep.  756. 

9.  See  Van  Schuyver  v.  Hartman,  1  Alaska 

234.  2.  Actions  to  Reoover  Land.  Brand 
enstefn  v.  Johnson.    140  Cal.   29:   Rrittain  v. 
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Lankford,  :io  Ky.  484;  Wetyen  v.  Fick,  178 
N.  Y.  223. 

3.  Suit  to  Foreclose  Mortgage.  —  Wells  v.  Scan- 
Ian,  124  Wis.  229.  But  see  Hogaboom  v.  Flower, 
67  Kan.  41. 

235.  1.  Question  as  to  Opportunity  for  Ser- 
vice of  Process. —  O'Connor  v.  .Etna  L.  Ins.  Co., 

67  Neb.  122;  Green  v.  Snyder,  (Tenn.  1905) 
84  S.  W.  Rep.  808. 

236.  3.  Williams  7'.  Metropolitan  St.  R.Co., 

68  Kan.  17,  104  Am.  St.  Rep.  377. 

4.  Infancy.  —  Bradford  v.  Wilson,  140  Ala.  ' 
633;  Rice  v.  Bolton,  126  Iowa  654;  Jones  v. 
Comer,  25  Ky.  L.  Rep.  773,  76  S.  W.  Rep.  392, 
rehearing  denied  (Ky.  1903)  77  S.  W.  Rep.  184; 
Gibson  7'.  Gibson,  77  S.  W.  Rep.  928,  25  Ky.  L. 
Rep.  1332;  Smith  v.  Hardesty,  83  S.  W.  Rep. 
646,  26  Ky.  L.  Rep.  1266;  George  v.  Delaney, 
mi  La.  760;  Albers  v.  Kozeluh,  (Neb.  1903) 
97  N.  W.  Rep.  646 ;  Meiggs  v.  Hoagland,  68 
N.  Y.  App.  Div.  182;  Matter  of  Pond,  (S  urro- 
gate  Ct.)  40  Misc.  (N.  Y.)  66;  Jones  v.  Boykin, 
70  S.  Car.  309  ;  Meyers  v.  Kinnick,  1  Tenn.  Ch. 
App.  65  :  Missouri,  etc.,  R.  Co.  v.  Scarborough, 
29  Tex.  Civ.  App.  194. 

Where  the  statute  gives  an  infant  the  full 
period  of  the  statute  within  which  to  sue  after 
attaining  majority,  he  may,  during  minority, 
maintain  suit  by  next  friend  on  a  claim  against 
which  the  full  statutory  period  has  run.  Bliven 
v.  Wheeler,  23  R.  I.  379. 

5.  Sweet  v.  Roston,  186  Mass.  79. 

237.  1.  Insanity.  —  La  Grange  Mills  v. 
Kener,  121  Ga.  429;  Spicer  v.  Holbrook,  66  S. 
W.  Rep.  180,  23  Ky.  L.  Rep.  1812. 

Contra.  —  Cox  v.  Von  Ahlcfcldt,  105  La.  543. 

3  If  the  Insanity  Did  Not,  Exist  When  the  Cause 
of  Action  Accrued. —  Roelefsen  v.  Pella,  121  Iowa 
'S3- 

7.  Texas  Statute.  —  Lasater  v.  Waites,  (Tex. 
Civ.  App.  1902)  67  S.  W.  Rep.  518,  reversed 
05  Tex.  553. 

238.  1.  Matter  of  Davis,  136  Cal.  590. 
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(5^  Covert nrc.  —  See  note  6. 
See  note  I. 

Exception  Expressly  Withdrawn  by  Statute.  —  See  note  4. 

Excoption  Impliedly  Withdrawn  by  Passage  of  Married  Women's  Acts. 


See 


(6)  General  Rules  as  to  lljfeet  of  Disabilities  of  Plaintiff — (b)  Within 

What  Time  Party  under  Disability  Must  Sue.  —  See  note  3. 

"i  11 .     (d)  Disability  Not  Preventing  Suit.  —  See  note  2. 

4.  Fraud  and  Fraudulent  Concealment  —  a.  Several  Classes  of 
Cases  —  (2)  Open  Fraud.  —  See  note  4. 

(3)  Fraud  Without  Concealment  —  It  Is  Sometimes  Suggested  that  Both 
Fraud  and  Concealment  Must  Concur.  —  See  note  5- 

The  Distinction.  —  See  note  J. 
£43.     When  the  Basis  of  the  Action  or  Suit  Is  Some  Fraud.  —  See  note  I. 

(4)  Concealment  Without  Fraud.  —  See  note  6. 

b.  Effect  of  Fraud  and  Concealment  — (1)  /*  Equity.  — See 


note  7. 

23$.  6.  Married  Women  Excepted  from  Opera- 
tion of  Statute.  —  I.inck  v.  Vorhauer,  104  Mo. 
App.  368;  Spruill  v.  Branning  Mfg.  Co.,  130 
N.  Car.  42;  Wilkes  v.  Allen,  131  N.  Car.  279; 
Thompson  v.  Cincinnati,  etc.,  R.  Co.,  109  Tenn. 
268  ;  Crouch  v.  Crouch,  30  Tex.  Civ.  App.  288 ; 
Estes  v.  Turner,  30  Tex.  Civ.  App.  365. 

In  Kentucky  Expressly  Excepted  by  Statute.  — 
Terrell  v.  Maupin,  83  S.  W.  Rep.  591,  26  Ky. 
L.  Rep.  1203;  Furnish  v.  Lilly,  (Ky.  1905)  84 
S.  W.  Rep.  734. 

239.  1.   In  re  Deaner,  126  Iowa  701,  106 
Am.  St.  Rep.  374. 

4.  Disability  of  Coverture  Withdrawn  from 
Statute.  —  Rev.  Stat.  Tex.  1895,  art.  3352,  pro- 
vided that  limitations  should  r.ot  run  against 
married  women  until  one  year  from  the  passage 
of  the  article,  and  they  should  have  thereafter 
the  same  time  allowed  others  by  the  provisions 
thereof.  In  construing  this  article  the  court 
held  that  the  statute  of  limitations  did  not 
begin  to  run  against  a  married  woman  until 
one  year  after  the  passage  of  the  article. 
Thompson  v.  McConnell,  107  Fed.  Rep.  33,  46 
C.  C.  A.  124. 

6.  I.inton  v.  Heye,  (Neb.  1903)  95  N.  W. 
Rep.  1040.  But  see  Sturgill  v.  Chesapeake,  etc., 
R.  Co.,  116  Ky.  659;  Higgins  v.  Stokes,  116 
Ky.  664. 

240.  3.  Time  of  Suit  After  Removal  of  Disa- 
bility. —  Wilkinson  v.  Wilkinson,  33  Ind.  App. 
540  ;  Bryson  v.  Collmer,  33  Ind.  494  ;  Cahill  v. 
Seitz,  93  N.  Y.  App.  Div.  105;  Spruill  v.  Bran- 
ning Mfg.  Co.,  130  N.  Car.  42. 

Texas  Rule.  — ■  Ferguson  v.  Morrison,  (Tex. 
Civ.  App.  1904)  8t  S.  W.  Rep.  1240. 

24 1 .  2.  Where  Disability  No  Obstacle  to  Suit. 
—  Terrell  v.  Maupin,  83  S.  W.  Rep.  591,  26 
Ky.  L.  Rep.  1203. 

The  fact  that  a  next  friend  (a  father)  sues 
for  injuries  to  an  infant  will  not  start  the  stat- 
ute of  limitations  running  against  the  infant. 
Galveston,  etc.,  R.  Co.  v.  Washington,  94  Tex. 
510,  25  Tex.  Civ.  App.  600. 

212.  4.  Rule  as  to  Open  Fraud.  —  Loomis  v. 
Missouri  Pac.  R.  Co.,  165  Mo.  469. 

5.  Fraud  Without   Concealment.  —  Black  v. 
Black,  64  Kan.  704. 

7.  Pitman  v.  Holmes,  34  Tex.  Civ.  App.  485  ; 

M»6 


Newberger  v.  Wells,  51  W.  Va.  624,  citing  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  242. 

243.  1.  Birckhead  v.  De  Forest,  120  Fed. 
Rep.  645,  57  C.  C.  A.  107;  Faust  v.  Hosford, 
iio  Iowa  97;  Newberger  v.  Wells,  51  W.  Va. 
624,  quoting  19  Am.  and  Eng.  Encvc.  of  Law 
(2d  ed.)  242. 

6.  Atchison,  etc.,  R.  Co.  v.  Atchison  Grain 
Co.,  68  Kan.  585. 

7.  Fraud  and  Concealment  —  In  Equity  — 
United  States.  —  Birckhead  v.  De  Forest,  120 
Fed.  Rep.  645,  57  C.  C.  A.  107. 

California.  —  Evans  v.  Duke,  (Cal.  1902)  69 
Pac.  Rep.  688. 

Illinois.  —  Mackey  v.  Northern  Milling  Co., 
210  111.  1 15. 

loxva.  —  Cole  v.  Charles  City  Nat.  Bank,  114 
Iowa  632. 

Kansas.  —  Brown  v.  Brown,  62  Kan.  666 ; 
Kahm  v.  Klaus,  64  Kan.  24  :  McMullen  v.  Win- 
field  Bldg.,  etc.,  Assoc.,  64  Kan.  306;  Black  v. 
Black,  64  Kan.  704. 

KmtHcky.  —  Potter  v.  Benge,  67  S.  W.  Rep. 
1005,  24  Ky.  L.  Rep.  24. 

Michigan.  —  Wolkins  v.  Knight,  134  Mich. 
347,  10  Detroit  Leg.  N.  453. 

Missouri.  —  State  v.  Hawkins,  103  Mo.  App. 
251,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)243  ;  Central  Bank  v .  Thayer.  184  Mo.  61. 

Nebraska.  --  Forsyth  v.  Easterday,  63  Neb. 
887  ;  State  Bank  v.  Frey,  (Neb.  1902)  91  N.  W. 
Rep.  239. 

New  Jersey.  —  Clark  v.  Augustine,  62  N.  J. 
Eq.  689,  citing  19  Am.  a\o  Eng.  Encyc.  of 
Law  (2d  ed.)  243. 

New  York.  —  Slayback  v.  Raymond,  93  N. 
Y.  App.  Div.  326. 

Texas.  —  Scott  v.  Farmers',  etc.,  Nat.  Bank, 
(Tex  Civ.  App.  1902)  66  S.  W.  Ren.  485,  re- 
hearing denied  (Tex.  Civ.  App.  1902)  67  S.  W. 
Rep.  343 ;  Dashner  v.  Wallace,  29  Tex.  Civ. 
App.  151  ;  Watsor.  v.  Texas,  etc.,' R.  Co.,  (Tex. 
Civ.  App.  1903)  73  S.  W  Rep.  830;  Pitman 
c.  Holmes,  34  Tex.  Civ.  App.  485 :  Bcren  v. 
Borcn,  (Tex.  Civ.  App.  1905)  85  S.  W.  Rep.  48. 

West  Virginia.  —  Newberger  v.  Wells,  51  W. 
Va.  624. 

Wisconsin.  —  Ludington  v.  Partem,  11 1  Wis. 

208. 
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245.  (2)  At  Laza  —  The  Doctrine  of  Many  of  the  Early  Casei.  —  See  note  I. 
Later  Doctrine.  —  See  note  2. 

246.  (3)  Statutes  Confining  Rule  to  Equity  Cases.  —  See  note  I. 

248.  d.  Operation  and  Effect  of  Original  and  Statutory 
Rules  —  (2)  To  What  Cases  Such  Statutes  Apply.  —  See  note  i. 

(3)  What    Character   of  Fraud  Essential  —  (a)  In  General.  —  See 


note  2. 
249. 

250. 

See  note 


(b)  Constructive  Fraud.  —  See  note  6. 

(e)  Acts  of  Defendant's  Agent.  —  See  note  4. 

(f)  Acts  of  Third  Person.  —  See  note  5. 

e.  Qualification  of  Rule  —  (i)  Necessity  for  Due  Diligence. — 


245.  1.  For  Other  Cases  Upholding  the  Same 
Rule,  see  Liskey  v.  Paul,  100  Va.  764. 

2.  That  the  Weight  of  Authority.  —  McMullen 
V.  Winfield  Bldg.,  etc.,  Assoc.,  64  Kan.  306, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  245. 

The  Rule  Has  Also  Been  Applied  in  the  Follow- 
ing Cases —  United  States.  —  Horner  v.  Perry. 
112  Fed.  Rep.  906. 

Alabama. —  Bromberg  v.  Sands,  127  Ala.  411. 

California.  —  People  v.  Perris  Irrigation 
Dist.,  142  Cal.  601. 

Colorado.  —  Arkins  v.  Arkins,  (Colo.  App. 
J9°4)  77  Pec.  Rep.  256. 

Iowa.  —  Faust  v.  Hosford,  119  Iowa  97. 

Kansas.  —  Brown  v.  Brown,  62  Kan.  666 ; 
Atchison,  etc.,  R.  Co.  v.  Atchison  Grain  Co., 
(Kan.  1902)  70-  Pnc.  Rep.  933,  modified  on 
rehearing  68  Kan.  585. 

Massachusetts. — Dean  v.  Ross,  178  Mass.  397. 

Missouri.  —  State  v.  Hawkins,  103  Mo.  App. 
251,  quoting  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  243  [245]  :  Central  Bank  v.  Thayer, 
184  Mo.  61  :  Edwards  v.  Noelv  88  Mo.  App. 
434  ;  Ruff  v.  Milner,  92  Mo.  App.  620. 

Nebraska.  —  Raymond  v.  Schriever,  63  Neb. 
719;  Kohout  v.  Thomas,  (Neb.  1903)  93  N.  W. 
Rep.  421  ;  Jones  v.  Danforth,  (Neb.  1004)  99 
N.  W.  Rep.  495. 

New  For*. —  Kelly  v.  Pratt,  (Supm.  Ct. 
Spec.  T.)  41  Misc.  (N.  Y.)  31. 

Oklahoma.  —  Blackwell  v.  Hatch,  13  Okla. 
169. 

South  Carolina.  —  Toole  v.  Johnson,  61  S. 
Car.  34. 

Texas.  —  Ward  v.  Marion  County,  26  Tex. 
Civ.  App.  361  ;  Cetti  v.  Dunman,  26  Tex.  Civ. 
App.  433  ;  West  v.  Clark,  28  Tex.  Civ.  App.  1  ; 
Hodges  v.  Hodges,  27  Tex.  Civ.  App.  537 ; 
Missouri,  etc.,  R.  Co.  v.  Smith,  28  Tex.  Civ. 
App.  565  '■  Luter  v.  Hutchinson,  30  Tex.  Civ. 
App.  ST  1. 

Utah.  —  Larsen  v.  Utah  L.  &  T.  Co.,  23  Utah 

Washington.  —  Stearns  v.  Hochbrunn,  24 
Wash.  206;  Irwin  v.  Holbrook,  26  Wash.  89. 

210.  1.  Statutes  Limiting  Rule  to  Equity 
Cases.  —  Daughcrly  v.  Daugherty,  116  Iowa 
24 

2  IS.  1.  Actions  for  Relief  on  Ground  of  Fraud 
—  Statutes.  —  Campbell  v.  Campbell,  133  Cal. 
33:  Murto  7'.  Lemon,  19  Colo.  App.  314,  citing 
19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  247 
r 24RJ  :  Atchison,  etc..  R.  Co.  t.  Atchison  Grain 
Co.,  68  Kan.  585  :  Stearns  v.  Hochbrunn,  24 
Wash.  206. 


2.  Nature  of  Fraud.  —  Larsen  v.  Utah  L.  & 
T.  Co.,  23  Utah  449. 
6.  Constructive  Fraud  Not  Sufficient.  —  Maxwell 

v.  Walsh,  117  Ga.  467.  But  see  Stivens  v. 
Summers,  68  Ohio  St.  421  ;  Lampman  v.  Lamp- 
man,  118  Iowa  140,  where  it  was  held  that 
constructive  fraud,  coupled  with  weak-minded- 
ness of  plaintiff,  was  sufficient. 

249.  4.  Agency.  —  Koons  v.  Vanconsant, 
129  Mich.  260,  95  Am.  St.  Rep.  438,  8  Detroit 
Leg.  N.  946,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  249. 

5.  Fraud  of  Third  Persons. —  In  re  McCallum, 
(1901)  1  Ch.  143;  Taylor  v.  Hammell,  201  Pa. 
St.  546. 

250.  1.  Due  Diligence  —  United  States. — 
Darnold  v.  Simpson,  114  Fed.  Rep.  368. 

California.  —  Smith  v.  Martin,  135  Cal.  247; 
Simpson  v.  Dalziel,  135  Cal.  599. 

Georgia.  —  Maxwell  v.  Walsh,  117  Ga.  467; 
McWhorter  v.  Cheney,  121  Ga.  541. 

Idaho.  —  Ryan  v.  Woodin,  9  Idaho  525. 

Iowa.  —  Shircliffe  v.  Casebeer,  122  Iowa  618; 
McDonald  v.  Bayard  Sav.  Bank,  123  Iowa  413. 

Kansas.  —  Black  v.  Black,  64  Kan.  704  ;  Lewis 
V.  Duncan,  66  Kan.  306  ;  Donaldson  v.  Jacobitz, 
67  Kan.  241. 

Kentucky.  —  German  Security  Bank  v.  Co- 
lumbia Finance,  etc.,  Co.,  (Ky.  1905)  85  S.  W. 
Rep.  761. 

Missouri.  —  State  v.  Hawkins,  103  Mo.  App. 
251,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  280;  Loomis  v.  Missouri  Pac.  R.  Co., 
165  Mo.  469;  Callan  v.  Callan,  175  Mo.  346. 

Nebraska.  —  Raymond  v.  Schriever,  63  Neb. 
719:  Forsyth  v.  Easterday,  63  Neb.  887;  State 
Bank  v.  Frey,  (Neb.  1902)  91  N.  W.  Rep.  239. 

New  York.  —  Talmage  v.  Russell,  74  N.  Y. 
App.  Div.  7. 

Texas.  —  Moore  v.  Brown,  27  Tex.  Civ.  App. 
208  ;  Gerfers  v.  Mecke,  28  Tex.  Civ.  App.  269 ; 
McLane  v.  San  Antonio  Nat.  Bank,  (Tex.  Civ. 
App.  1902)  68  S.  W.  Rep.  63 ;  Missouri,  etc., 
R.  Co.  v.  Smith,  28  Tex.  Civ.  App.  565  ;  Prich- 
ard  v.  McCord-Collins  Co.,  30  Tex.  Civ.  App. 
582;  Pitman  v.  Holmes,  34  Tex.  Civ.  App.  485: 
Boren  v.  Boren,  (Tex.  Civ.  App.  1905)  85  S.  W. 
Rep.  48. 

Washington.  —  Irwin  v.  Holbrook,  32  Wash. 

340- 

West  Virginia.  —  Edgcll  v.  Smith,  50  W.  Va. 
349. 

There  is  no  demand  for  the  exercise  of  dili- 
gence until  there  is  some  cause  for  suspicion 
or  some  notice  of  the  fraud.  Horner  v.  Perry, 
1 12  Fed.  Rep.  906. 
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'2.10.  (2)  Statutes  Limiting  Time  for  Discovery  of  Fraud.  —  See  note  2. 
£51.    (3)  What  Is  Discovery  of  Fraud — (a)  in  General.  —  See  note  1. 

(b)  Actual  or  Constructive  Notice  —  Actual  Notice.  —  See  note  2. 
Constructive  Notice  of  the  Fraud.  —  Sec  note  3. 

(c)  Where  Transaction  Matter  of  Public  Record.  —  See  notes  I,  2. 
But  Where  the  Fraudulent  Nature  of  the  Conveyance  Is  Contingent  upon  Other  Cir- 
-  See  note  3. 
See  note  2. 

(d)  Knowledge  by  Plaintiff's  Agent.  —  See  notes  3,  4. 

/.  What  Constitutes  Fraudulent  Concealment  —  (1)  As 

(a)  In  General  —  When  the  Basis  of  the  Action  Is  Some  Wrong  Other 
than  a  Fraud.  —  See  note  6. 

*■£«"»  1.    See  notes  1,  2. 

Where,  However,  the  Basis  of  the  Action  or  Suit  Is  a  Fraud.  —  See  note  3. 


959. 

oumstances. 

353. 


Betiveen  Strangers 


250.  2.  The  Kentucky  Statute.  —  Chinn  v. 
Curtis,  71  S.  W.  Rep.  923,  24  Ky.  L.  Rep.  1563  ; 
German  Security  Bank  v.  Columbia  Finance, 
etc.,  Co.,  (Ky.  1905)  85  S.  W.  Rep.  761. 

251.  1.  Meaning  of  "  Discovery  "  of  Fraud. — 
Black  v.  Black,  64  Kan.  704  ;  Atchiscn,  etc.,  R. 
Co.  v.  Atchison  Grain  Co.,  68  Kan.  585  ;  Slay- 
back  v.  Raymond,  93  N.  Y.  App.  Div.  326; 
Irwin  v.  Holbrook,  26  Wash.  89. 

Rule  Generally  Followed. — Raymond  v.  Schrie- 
ver,  63  Neb.  719. 

Discovery  of  Fraud  Will  Not  Set  tho  Statute  to 
Running,  unless  the  plaintiff's  right  of  action 
has  then  accrued.  Blackwell  v.  Hatch,  13  Okla. 
169. 

2.  Actual  Notice  Unnecessary.  —  McDonald  v. 
Bayard  Sav.  Bank,  123  Iowa  413;  Black  v. 
Black,  64  Kan.  704  ;  Cox  v.  Von  Ahlefeldt,  105 
La.  543;  Loomis  v.  Missouri  Pac.  R.  Co.,  165 
Mo.  469;  Callan  v.  Callan,  175  Mo.  346;  Ray- 
mond v.  Schriever,  63  Neb.  719;  Forsyth  v. 
Easterday,  63  Neb.  887 ;  State  Bank  v.  Frey, 
(Neb.  1902)  91  N.  W.  Rep.  239;  Cole  v.  Boyd, 
(Neb.  1903)  93  N.  W.  Rep.  1003  ;  Jones  v.  Dan- 
forth,  (Neb.  1904)  99  N.  W.  Rep.  495 ;  Tal- 
mage  v.  Russell,  74  N.  Y.  App.  Div.  7;  Kelly 
v.  Pratt,  (Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.) 
31;  Moore  v.  Brown,  27  Tex.  Civ.  App.  208; 
Gerfers  v.  Mecke,  28  Tex.  Civ.  App.  269  ;  Irwin 
v.  Holbrook,  32  Wash.  349. 

3.  Constructive  Notice.  —  Black  v.  Black,  64 
Kan.  704.  But  see  Chinn  v.  Curtis,  71  S.  W. 
Rep.  923,  24  Ky.  L.  Rep.  1563;  Wilhoit  v. 
Musselman,  72  S.  W.  Rep.  11 12,  24  Ky.  L.  Rep. 
201 1  ;  Stivens  v.  Summers,  68  Ohio  St.  421. 

252.  1.  Matters  of  Public  Record —  United 
States. — -  Darnold  v.  Simpson,  114  Fed.  Rep. 
368. 

Idaho.  —  Ryan  v.  Woodin,  9  Idaho  525. 

Iowa.  —  State  v.  Soper,  118  Iowa  1  ;  Murray 
v.  Quigley,  119  Iowa  6,  97  Am.  St.  Rep.  276; 
Fuller  v.  McMahon,  (Iowa  1903)  94  N.  W.  Rep. 
205;  McDonald  v.  Bayard  Sav.  Bank,  123  Iowa 
413- 

Kansas.  —  Black  v.  Black,  64  Kan.  704,  quot- 
ing 19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
251  ;  Lewis  v.  Duncan,  66  Kan.  306;  Donaldson 
v.  Jacobitz,  67  Kan.  244 ;  Rogers  v.  Richards, 
67  Kan.  706. 

Kentucky.  —  Schroer  v.  Central  Kentucky  In- 
sane Asylum,  113  Ky.  288. 

Nebraska.  —  State  Bank  v.  Frey.  (Neb.  1002) 
91  N.  W.  Rep.  239;  Jones  v.  Danforth,  (Neb.  7 
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1904)  99  N.  W.  Rep.  495,  disapproving  Gillespie 
v.  Cooper,  36  Neb.  775. 

New  York.  —  Talmage  v.  Russell,  74  N.  Y. 
App.  Div.  7. 

Ohio.  — ■  Boies  v.  Johnson,  25  Ohio  Cir.  Ct. 
331- 

Pcnnsylvania.  —  State  Insane  Hospital  v. 
Philadelphia  County,  205  Pa.  St.  336. 

Texas.  —  Boren  v.   Boren,    (Tex.   Civ.  App. 

1905)  8s  S.  W.  Rep.  48 
Virginia.  —  Vashon  v.  Barrett,  99  Va.  344. 
Washington.  —  Irwin  v.  Holbrook,  32  Wash. 

349- 

West  Virginia.  —  Edgell  v.  Smith,  50  W.  Va. 

349- 

A  Fraudulent  Deed,  Where  the  Grantor  Re- 
mains in  Possession,  is  not  constructive  notice, 
although  recorded.  Chinn  v.  Curtis,  71  S.  W. 
Rep.  923,  24  Ky.  L.  Rep.  1563. 

A  fraudulent  deed,  though  recorded,  is  not 
notice  to  the  grantor's  creditors.  Wilhoit  v. 
Musselman,  72  S.  W.  Rep.  11 12,  24  Ky.  L. 
Rep.  201 1. 

2.  Black  7'.  Black,  64  Kan.  704,  quoting  19 
Am.  and  Enc.  Encyc.  of  Law  (2d  ed.)  251$ 
[252]  ;  Boren  v.  Boren,  (Tex.  Civ.  App.  1905) 
85  S.  W.  Rep.  48;  Irwin  v.  Holbrook,  32  Wash. 

349- 

3.  When  Fraudulent  Nature  of  Transaction  De- 
pendent on  Contingency. —  Forsyth  v.  Easterday, 
63  Neb.  887;  Jones  v.  Danforth,  (Neb.  1904) 
99  N.  W.  Rtp.  495.  See  also  Coulson  v.  Gaits- 
man.  (Neb.  1 001)  96  N.  W.  Rep.  349. 

253.  2.  Forsyth  v.  Easterday,  63  Neb. 
887. 

3.  Knowledge  on  Part  of  Agent.  — ■  Deering  v. 
Holcomb,  26  Wash.  588.  But  see  Downer  v. 
Porler.  116  Ky.  422. 

4.  Where  Agent  Colludes  with  Wrongdoer.  — 

Cooper  v.  Ford,  29  Tex.  Civ.  App.  253. 

6.  Mere  Silence.  —  State  v.  Walters,  31  Ind. 
App.  77,  99  Am.  St.  Rep.  244  ;  Callan  v.  Callan, 
175  Mo.  346;  Franklin  v.  Franklin,  22  Pa. 
Super.  Ct.  463  ;  Missouri,  etc.,  R.  Co.  f.  Smith, 
28  Tex.  Civ.  App.  565. 

254.  1.  State  v.  Walters,  31  Ind.  App.  77, 
09  Am.  St.  Rep.  244  ;  Stewart  v.  Indian  Terri- 
tory Bank,  68  Kan.  755  ;  Callan  v.  Callan,  175 
Mo.  346. 

2.  Evans  v.  Duke,  (Cal.  1902)  69  Pac.  Rep. 

688. 

3.  Faust  71.  Hosford,  119  Iowa  97;  Newberger 
v.  Wells,  51  W.  Va.  624. 
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234. 
255. 

256. 

note  2. 


(b)  Duress.  —  See  note  4. 

(2)  As  Between  Fiduciaries.  —  See  note  2. 

Party  Must  Still  Use  Due  Diligence.  —  See  note  3. 

g.  Question  for  Jury  —  (i)  As  to  Existence  of  Fraud.  —  See 


(2)  As  to  Plaintiff " 's  Diligence.  —  See  note  3. 

5.  Hindrance  or  Obstruction  of  Prosecution.  —  See  note  4. 

6.  Mistake  —  a.  Original  Rule. — See  notes. 

257.  When  Relief  Is  Sought  in  Equity  by  a  Party  in  Possession.  —  See  note  I. 

b.  Rule  Changed  by  Statute.  — See  notes  2,  3. 

XII.  What  Terminates  Running  of  Statute  —  1.  Commencement 

of  Suit  —  a.  Effect  of  Commencing  Suit.  —  See  note  4. 

258.  The  Pendency  of  the  Suit.  —  See  notes  I,  4. 

b.  Negligence  After  Suit  Begun.  —  See  note  5. 

259.  d.  Institution  of  Suit  for  Benefit  of  Plaintiff.  —  See 
note  3. 

260.  2.  What  Is  Commencement  of  Suit  —  a.  General  Rule 

that  the  Officer  Fails  to  Serve  the  Summons.  —  See  note  I . 

If  the  Judgment  Obtained  Is  Void  on  Its  Face.  —  See  note  4. 

e.  Must  Be  Against  Proper  Defendant.  —  See  note  9. 

261.  /.  Must  Relate  to  Proper  Subject-matter.  —  See  note  1. 


The  Fact 


254.  4.  Duress.  —  Leflore  County  v.  Allen, 
78  Miss.  671,  80  Miss.  298. 

255.  2.  Effect  of  Fiduciary  Relation. — Birck- 
head  v.  De  Forest,  120  Fed.  Rtp.  645,  57  C.  C. 
A.  107;  Arkins  v.  Arkins,  (Colo.  App.  1904) 
77  Pac.  Rep.  256;  Barnes  v.  Huffman,  113  111. 
App.  226;  Blakeney  v.  Wyland,  115  Iowa  607; 
Faust  v.  Hosford,  119  Iowa  97;  Boren  v.  Boren, 
(Tex.  Civ.  App.  1905)  85  S.  W.  Rep.  48;  Pit- 
man v.  Holmes,  34  Tex.  Civ.  App.  485  ;  Luding- 
ton  v.  Patton,  1 1 1  Wis.  208. 

3.  Due  Diligence.  —  Pitman  v.  Holmes,  34 
Tex.  Civ.  App.  485.  See  also  Horner  v.  Perry, 
112  Fed.  Rep.  906. 

In  Slayback  v.  Raymond,  93  N.  Y.  App.  Div. 
326,  it  was  said  that  there  is  no  duty  on  the 
plaintiff  to  be  active  to  discover  fraud  where 
there  are  no  circumstances  to  induce  inquiry. 

256.  2.  Question  for  Jury.  —  Faust  v.  Hos- 
ford, 1 19  Iowa  97. 

3.  Cole  v.  Charles  City  Nat.  Bank,  114  Iowa 
632:  Faust  i'.  Hosford,  119  Iowa  97;  State  v. 
Hawkins,  103  Mo.  App.  251  ;  Pitman  -'.  Holmes, 
34  Tex.  Civ.  App.  485. 

4.  Kentucky  Statute. —  Southern  Contract  Co. 
v.  Newhouse,  66  S.  W.  Rep.  730,  23  Ky.  L. 
Rep.  2141  ;  Chesapeake,  etc..  R.  Co.  v.  Speak- 
man,  114  Ky.  628;  Exchange  Bank  v.  Thomas, 
US  Ky.  832. 

Virginia  Statute.  —  Liskey  v.  Paul,  too  Va. 
764:  Kesterson  v.  Hill,  101  Va.  739:  Temple- 
man  v.  Pugh,  102  Va.  447. 

5.  Compare  as  to  Rule  of  Text.  —Perry  v.  Wil- 
liams, (Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  57. 

257.  1.  Wall  v.  Meilke.  89  Minn.  232. 
2.  Rule  as  to  Mistake  Changed  by  Statute.  — 

Eureka  v.  Gates,  137  Cal.  89;  Bottorff  v.  Lewis, 
121  Iowa  27:  Cole  v.  Charles  City  Nat.  Bank. 
114  Iowa  632;  Sioux  City,  etc.,  R.  Co.  v. 
O'Brien  County.  ir8  Iowa  582 :  German  Secu- 
rity Rank  v.  Columbia  Finance,  etc..  Co..  (Ky. 
1005)  8c;  S.  W.  Rep.  761;  Webb  v.  Wci.b.  r, , 
S.  W.  Rep.  839,  23  Ky.  L.  Rep.  1057;  Prichard 
V.  McCord- Collins  Co.,  30  Tex.  Civ.  App.  582. 

1  rot) 


See  also  Lowry  v.  Lowry,  135  Mich.  305,  10 
Detroit  Leg.  N.  793  ;  Carter  v.  Leonard,  65  Neb. 
670:  Barden  v.  SUckney,  132  N.  Car.  416. 

Kentucky  —  Relief  Barred  in  Ten  Years. —  Webb 
v.  Webb,  78  S.  W.  Rep.  166,  25  Ky.  L.  Rep. 
1476. 

3.  Statute  Runs  from  Time  When  Plaintiff  Ought 
to  Have  Discovered  Mistake.  —  Sharp  v.  Behr,  117 
Fed.  Rep.  864;  Simpson  v.  Dalziel,  135  Cal. 
599;  Cole  v.  Charles  City  Nat.  Bank,  114  Iowa 
632  ;  Carter  v.  Leonard.  65  Neb.  670  ;  State  In- 
sane Hospital  v.  Philadelphia  County,  205  Pa. 
St.  336. 

4.  The  Express  Language  of  the  Statutes.  — 

Forman  v.  Brewer,  62  N.  J.  Eq.  748,  90  Am. 
St.  Rep.  475. 

25§.  1.  Mantle  v.  Speculator  Min.  Co.,  27 
Mont.  473,  quoting  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  258  ;  Rowan  v.  Chenoweth,  49  W. 
Va.  287,  87  Am.  St.  Rep.  796. 

4.  The  General  Rule.  —  Mantle  v.  Speculator 
Min.  Co.,  27  Mont.  473,  quoting  19  Am.  and 
Enc.  Encyc.  of  Law  (2d  ed.)  258  ;  Gunnell  v. 
Dixon,  roi  Va.  174;  Woods  v.  Douglass,  52  W. 
Va.  517. 

5.  Delay  in  Prosecution  of  Suit.  —  Louisville  v. 
Hornsby.  64  S.  W.  Rep.  996,  23  Ky.  L.  Rep. 
1238;  St.  Francis  Mill  Co.  v.  Sugg,  169  Mo. 
130. 

359.  3.  Dunne  v.  Portland  St.  R.  Co.,  40 
Oregon  205. 

2(tO.    1.  Cox  v.  Strickland.  120  Ga.  104. 
4.  Sec  Miller  v.  Fulton,  206  Pa.  St.  595. 
9.  Must  Be  Against  Proper  Defendant. —  Frates 
f.  Scars,  144  Cal.  246  ;  Bisscll  v.  State,  70  N. 
Y.  App.  Div.  238,  affirmed  177  N.  Y.  540. 

Mere  Misnomer  of  Defendant  Misnomer  Con- 
nected After  Statutory  Period.  —  Martinez  r. 
Drnrrna,  (Tex.  Civ.  App.  1903)  73  S.  W.  Rep. 
!  ' 

201.  1.  Missouri,  etc..  R.  Co.  7'.  Bagley,  65 
Kan.  t88:  Bissell  v.  State.  70  N.  Y.  App.  Div. 
238,  affirmed  177  N.  Y.  540:  Hinchman  v.  An- 
derson, 32  Wash.  198. 
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k«Ji«»i.    XIII.  Action  Begun  and  Dismissed  Without  Concluding  Merits 

—  1.  At  Common  Law  —  Journeys  Account.  —  See  note  7. 

2<>2.  2.  Under  Statutes  —  a.  ORIGINAL  STATUTE  —  The  General  Scope  of  the 
statutes.  —  See  note  4. 

b.  To  What  Cases  Statute  Applies  —  (2)  Judgment  for  Plain- 
tiff Arrested.  —  See  note  7. 

"iiV.l.    (4)  Plaintiff  Nonsuited.  — See  notes  2,  3. 

(5)  First  Action  Prematurely  Brought. — ■  See  note  6. 
(7)  Other  Cases  Within  Statute.  —  See  note  9. 
264.   c.  Construction  and  Operation  of  Statute — (1)  Time 
Within  Which  New  Action  Must  Be  Brought.  —  See  note  1. 

(2)  Necessity  for  Strict  Following  of  Statute.  —  See  note  2. 
205.   d.  Conditions  Essential  for  Application  of  Statute  — 

(i)  Parties  —  It  Must  Appear  that  the  Parties  Are  the  Same  in  Both  Cases.  —  See  notes  4,  5. 

(2)  Cause  of  Action  —  The  Cause  of  Action  Must  Be  the  Same. —  See  notes 

6,  8. 

2G6.     (4)  Courts  —  Both  Suits  Need  Not  Have  Been  in  the  Same  Court.  —  See  note  2. 


'261.  7.  Doctrine  of  Journeys  Account  Re- 
jected.—  Cox  v.  Strickland,  120  Ga.  104. 

262.  4.  Statute  Does  Not  Affect  Questions  of 
Jurisdiction.  —  Cox  v.  Strickland,  120  Ga.  104. 

7.  See  Baker  v.  Sherman,  77  Vt.  167. 

263.  2.  Turner  v.  Gonzales,  3  Indian  Ter. 
649:  Fleming  v.  Southern  R.  Co.,  128  N.  Car. 
80;  Meekins  v.  Norfolk,  etc.,  R.  Co.,  131  N. 
Car.  1.  See  also  Harris  v.  Davenport,  132 
N.  Car.  697. 

The  statute  runs  from  the  entry  of  the  judg- 
ment nonsuiting  the  plaintiff.  Estes  v.  Fry, 
166  Mo.  70. 

3.  Involuntary  Nonsuit.  —  Hinchliff  v.  Rud- 
nik,  212  111.  569;  Guthicl  -'.  Gilmer,  27  Utah 
496. 

6.  Action  Premature.  —  McGlinchy  v.  Bowles, 
68  Kan.  190. 

9.  Miscellaneous  Cases.  —  Judgment  of  Trial 
Court  Affirmed  on  Appeal,  but  Without  Con- 
cluding Merits.  —  Guthiel  v.  Gilmer,  27  Utah 
496. 

Suit  Dismissed  Without  Prejudice.  —  A 
statute  giving  a  right  to  file  a  new  suit  within 
one  year  was  held  not  to  apply  in  the  case  of 
dismissal  of  an  action  by  a  widow  for  the 
wrongful  death  of  her  husband.  Rodman  v. 
Missouri  Pac.  R.  Co.,  65  Kan.  645. 

Suit  Dismissed  Because  of  Mistake  in  Form. 
—  McMillan  v.  Reaume,  (Mich.  1904)  100  N. 
W.  Rep.  166,  11  Detroit  Leg.  N.  168. 

Judgment  Set  Aside  as  Void.  —  Topeka  Bank 
v.  Clark,  69  Kan.  864. 

Dismissal  for  Failure  of  Pioof.  —  Goldman 
v.  Tobias,  (Supm.  Ct.  App.  T.)  88  N.  Y.  Supp. 
991. 

A  Suit  Dismissed  on  the  Merits  because  of 
the  plaintiff's  failure  to  produce  a  certain  docu- 
ment required  by  the  statute  under  which  he 
sued.    Conolly  v.  Hyams,  176  N.  Y.  403. 

261.  1.  Georgia  Statute.  —  Crawford  v.  Wat- 
kins,  118  Ga.  631. 

2.  Where  the  first  action  was  in  the  Circuit 
Court,  and  the  defendant  died,  and  the  second 
action  was  brought  in  the  probate  court  with- 
out dismissing  the  first,  the  second  action  was 
barred.    Hill  v.  Pipkins,  72  Ark.  549. 

Statute  Liberally  Construed.  —  Cox  v.  Strick- 
land, 120  Ga.  104. 


265.  4.  Parties  Must  Be  Same.  —  H.  B. 

Claflin  Co.  v.  Middlesex  Banking  Co.,  113  Fed. 
Rep.  958;  Thompson  v.  Beeler,  69  Kan.  462; 
Meddis  v.  Wilson.  175  Mo.  1126,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  265;  Bissell 
t\  State,  177  N.  Y.  540,  affirming  70  N.  Y.  App. 
Div.  238. 

A  decree  for  accounting  in  a  creditors'  suit 
will  not  toll  the  statute  as  to  a  claim  not  repre- 
sented or  proven  under  the  decree.  Callaway 
v.  Saunders,  99  Va.  350. 

5.  Parties  Substantially  Same  —  Illustrations. 
—  Cox  v.  Strickland,  120  Ga.  104. 

First  Suit  by  Original  Trustees.  —  Meddis  v. 
Wilson,  175  Mo.  126,  quoting  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  265. 

An  Action  by  Partners  for  Tort  to  the  Part- 
nership was  held  to  suspend  the  statute  as  to 
a  subsequent  action  by  the  latter.  Wolf  v. 
New  Orleans  Tailor-Made  Pants  Co.,  110  La. 
427. 

A  Garnishment  will  not  operate  to  suspend 
the  statute  in  favor  of  the  defendant  in  garnish- 
ment. Holland  v.  Shannon,  (Tex.  Civ.  App. 
1905)  84  S.  W.  Rep.  854. 

6.  Cause  of  Action  Must  Be  Same. —  H.  B. 
Claflin  Co.  v.  Middlesex  Banking  Co.,  113  Fed. 
Rep.  958;  Cox  v.  Strickland,  120  Ga.  104; 
Thompson  v.  Beeler,  69  Kan.  462 ;  McGlinchy 
v.  Bowles,  68  Kan.  190;  Com.  v.  Elkins,  116 
Ky.  303;  Meddis  v.  Wilson,  175  Mo.  126.  citing 
19  Am.  ano  Eng.  Encyc.  of  Law  (2d  ed.)  265; 
Bissell  v.  State,  177  N.  Y.  540,  affirming  70  N. 
Y.  App.  Div.  238. 

8.  Mamie  t.  Speculator  Min.  Co.,  27  Mont. 
473,  Quoting  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  258. 

"A  petition  which  does  not  state  a  cause  of 
action  at  all  does  not  delay  the  running  of  the 
statute  of  limitations."  McGlinchy  v.  Bowles, 
68  Kan.  190 ;  Becker  v.  Atchison,  etc.,  R.  Co., 
70  Kan.  193. 

But  in  North  Carolina  it  was  held  not  neces- 
sary that  the  original  complaint  should  state  a 
cause  of  action.  Woodcock  v.  Bostic.  128  N. 
Car.  243. 

266.  2.  Suits  in  Different  Courts.  —  Atlanta. 

etc.,  R.  Co.  v.  Wilson,  119  Ga.  781;  Cox  v. 
Strickland,  120  Ga.  104. 


IIIO 


Vol.  XIX. 


LIMIT  A  TION  OF  ACTIONS. 


266  276 


266.  Cases  Nor  Within  Statute  —  (i)  Dismissal  for  Want  of 
Jurisdiction.  —  See  notes  5,  6. 

267.  (2)  Dismissal  for  Negligence  of  Plaintiff.  —  See  note  1. 

268.  XIV.  Time  of  Limitation  —  2.  Controlling  Effect  of  Form  of  Action. 

—  See  notes  1 ,  2. 

27©.  3.  Limitation  in  Particular  Cases  —  a.  CONTRACTS  —  (3)  Contracts 
in  Writing —  (a)  In  General.  —  See  note  3. 

271.  (b)  Writing  Not  Signed  by  Party  to  Be  Charged.  ■ —  See  note  I. 
(c)  Resolution  Entered  on  Corporate  Minutes.  —  See  note  2. 

272.  (d)  Respective  Rights  of  Parties  Fixed  by  Writing.  —  See  note  3. 
(e)  Suit  by  Surety  Against  Principal  for  Indemnity.  —  See  note  5. 
(g)  Where  Writing  Merely  Link  in  Chain  of  Evidence.  —  See  note  8. 

274.  (5)  Contracts  under  Seal —  (a)  In  General.  —  See  notes  I,  2. 
(b)  Indorser  or  Surety  on  Sealed  Instrument.  —  See  note  3. 

(0)  Assumption  of  Debt  Due  by  Specialty.  —  See  note  5. 
(6)  Implied  Contracts.  —  See  note  6. 

275.  Money  Had  and  Received.  —  See  note  3. 

276.  (7)  Merchants'  Accounts  — Under  Later  Statutes.  —  See  note  9. 


266.  5.  Want    of    Jurisdiction.  —  Compare 
Atlanta,  etc.,  R.  Co.  v.  Wilson,  119  Ga.  781. 

6.  Solomon  v.  Bennett,  62  N.  Y.  App.  Div. 
56. 

A  Contrary  Rule. —  State  v.  Hansbrough,  181 
Mo.  348;  Pittsburgh,  etc.,  R.  Co.  v.  Bemis,  64 
Ohio  St.  26.  See  also  Russell  v.  Dayton  Coal, 
etc..  Co.,  109  Tenn.  43. 

267.  I.  A  Mere  Mistake.  —  McMillan  v. 
Reaume,  (Mich.  1904)  100  N.  W.  Rep.  166,  11 
Detroit  Leg.  N.  168. 

Burden  Is  on  Plaintiff.  —  Ceprley  v.  Paton,  120 
Iowa  559. 

Second  Action  Brought  Before  Nonsuit  En- 
tered in  First.  —  Missouri,,  etc., 'Land  Co.  v. 
Quihn,  172  Mo.  563. 

26*.  1.  Form  of  Action  Controls.  —  Camp- 
bell v.  Campbell,  133  Cal.  33;  Atchison,  etc.,  R. 
Co.  v.  Atchison  Grain  Co.,  68  Kan.  585. 

2.  Where  Forms  of  Action  Abolished. —  Atlanta 
v.  Chattanooga  Foundry,  etc.,  (C.  C.  A.)  127 
Fed.  Rep.  23  ;  South  Tule  Independent  Ditch 
Co.  v.  King,  144  Cal.  450;  Nelson  v.  Stull.  65 
Kan.  585,  592 ;  Chowen  v.  Phelps,  26  Mont. 
524 ;  Suter  v.  Wenatchee  Water  Power  Co.,  35 
Wash.  1,  102  Am.  St.  Rep.  881. 

270.  3.  What  Are  Written  Contracts.  — 
Miner  v.  Howard,  93  Mo.  App.  569.  Compare 
Quattrochi  v.  Farmers',  etc.,  Bank,  89  Mo.  App. 
500. 

An  Action  to  Recover  the  Price  of  Goods  Sold  on 
a  Written  Order.  —  See  Kingman  v.  Davis,  63 
Neb.  578. 

Written  Lease  Renewed  by  Parol  Agreement  — 
Rent.  —  Where  the  tenant  under  a  written  lease 
holds  over  after  the  expiration  of  his  lease,  the 
liability  for  rent  is  on  an  implied  contract  and 
not  governed  by  the  same  statute  of  limitations 
as  the  lease.  Roller  v.  Zundelowitz,  32  Tex. 
Civ.  App.  165. 

A  State  Statute  may  be  "  a  contract  in  writ- 
ins'."    McCord  v.  Slavin,  143  Cal.  325. 

School  District  Bonds  Issued  in  Excess  of  the 
Constitutional  Limit.  —  Everett  v.  Independent 
School  Dist.,  109  Fed.  Rep.  697. 

271.  1.  Whether  Writing  Must  Be  Signed  by 
Party  to  Be  Charged.  —  Botkin  v.  MTddlesboi 

1 ; 


ough  Town,  etc.,  Co.,  66  S.  W.  Rep.  747,  23 
Ky.  L.  Rep.  1964  ;  Fowlkes  v.  Lea,  84  Miss.  509  ; 
Goodell  v.  Sanford,  31  Mont.  163. 

2.  Corporate  Minutes.  —  Dearborn  v.  Grand 
Lodge,  etc.,  138  Cal.  658. 

272.  3.  Contract  Partly  in  Writing.— Prouty 
v.  Kreamer,  199  Pa.  St.  273. 

5.  Where  Surety  Signs  as  Joint  Maker  —  Un- 
written Contract.  —  Reed  v.  Sieckenius,  (Tex. 
Civ.  App;  1901)  65  S.  W.  Rep.  487  (to  the  same 
effect  as  Faires  v.  Cockerell,  88  Tex.  428, 
stated  in  the  original  note). 

8.  Contracts  Held  Not  to  Be  in  Writing  — 
Assessments  Against  a  Street  Railroad  for 
Paving  City  Streets.  —  Galveston  v.  Guaranty 
Trust  Co.,  107  Fed.  Rep.  325,  46  C.  C.  A. 
319- 

274.  1.  New  York  v.  Third  Ave.  R.  Co., 
(Supm.  Ct.  Tr.  T.)  42  Misc.  (N.  Y.)  599.  See 
also  Montreal  Bank  v.  Lingham,  7  Ont.  L. 
Rep.  164  ;  Toronto  Gen.  Trusts  Corp.  v.  Central 
Ontario  R.  Co.,  8  Ont.  L.  Rep.  604. 

In  Colorado.  —  McGooney  v.  Gwillim,  16  Colo. 
App.  284. 

2.  What  Is  Not  Action  on  Sealed  Instrument.  — 

Mather  -•.  San  Francisco,  115  Fed.  Rep.  37,  52 
C.  C.  A.  631. 

3.  Indorsement  of  Sealed  Instrument.  —  Bald- 
win Fertilizer  Co.  v.  Carmichael,  116  Ga.  762. 
But  see  Spencer  v.  Holman,  113  Wis.  340. 

5.  Assumption  of  Specialty  Debt.  —  Taylor  v. 
Forbes,  10 1  Va.  658.  See  also  Smith  v.  Davis, 
90  Mo.  App.  533. 

6.  "  Promises  merely  implied  by  law,  and  not 
supported  by  any  express  promise  or  stipulation 
in  the  written  instrument,  do  not  fall  within 
the  provision  of  section  337,  relating  to  con- 
tracts in  writing."  Scrivner  v.  Woodward,  139 
Cal.  314,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  274. 

275.  3.  School  Directors  v.  Asheville.  128 
N.  Car.  249. 

276.  9.  By  the  Texas  Statute.  —  Dwipht  v. 
Matthews,  94  Tex.  533. 

By  the  Kentucky  Statute  such  accounts  are 
barred  in  five  years.  Fennell  v.  Myers,  76  S. 
W.  Rep.  136,  26  Ky.  L.  Rep.  589. 
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979.   f  Personal  Injuries  —  (i)  In  General. — See  note  9. 
'■iHO.    (2)  Actions  for  Assault,  Etc.  — See  note  1. 

(j)  Actions  for  Wrongful  Death.  — -See  note  3. 

g.  Taking  or  Injuring  Personal  Property.  — See  note  6. 
981.   h.  Liability  Created  by  Statute.  —  See  notes  1,  3. 

A  Proceeding  to  Recover  Taxes.  —  See  note  2. 

1.  Contest  of  Wills.  —  See  notes  4,  5. 
Probating  will.  —  See  note  I. 

XV.  Waiver  and  Agreements  Not  to  Plead  Statute  —  3.  By 

Whom  Waiver  May  Be  Made  —  a.  In  General.  —  See  note  6.  « 
*i>  I.    5.  Consideration  for  Waiver.  —  See  note  5. 
386.    7.  Construction  and  Effect  —  c.  As  Estoppel.  — See  note  8. 

There  Must  Be  a  Distinct  Promise.  —  See  note  3. 

28*.    XVI.  Defendant  Estopped  to  Plead  Statute.  —  See  note  2. 

XVII.  New  Promise  and  Acknowledgment  —  1.  Origin  of  Doctrine. 

—  See  notes  4,  5. 

2.  Theory  of  Rule.  —  See  note  6. 


278.  9.  Injuries  to  Person  —  New  York  Stat- 
ute. — ■  Benoit  v.  New  York  Cent.,  etc.,  R.  Co., 
94  N.  Y.  App.  Div.  24. 

Malicious  Prosecution.  —  Ma-Ka-Ta-Wah-Qua- 

Twa  V.  Rebok,  mi  Fed.  Rep.  12. 

Action  Against  Foreign  Corporation  for  Personal 
Injuries.  —  Southern  R.  Co.  v.  Mayes,  (C.  C. 
A.)  113  Fed.  Rep.  84. 

An  Action  by  a  Father  for  the  Seduction  of  a 
Daughter  is  governed  by  the  statute  applicable 
to  actions  for  injuries  to  the  person.  Hutcher- 
son  v.  Durden,  113  Ga.  987;  Davis  v.  Boyett, 
120  Ga.  649,  102  Am.  St.  Rep.  118. 

280.  1.  Sommerfield  v.  St.  Louis  Transit 
Co.,  108  Mo.  App.  718. 

3.  See  Robinson  v.  Baltimore,  etc.,  Min.,  etc., 
Co.,  26  Wash.  484. 

6.  An  Action  Against  a  Carrier  for  nondelivery 
of  goods  is  one  ex  contractu  and  governed  by 
a  different  limitation.  Southern  R.  Co.  v. 
Rosenberg,  129  Ala.  287. 

281.  1.  What  Is  Liability  Created  by  Statute 
—  Action  to  Require  Executor  to  Account.  — 
Matter  of  Campbell,  96  N.  Y.  App.  Div.  561. 

A  Municipal  Tax.  —  Milster  v.  Spartanburg, 
68  S.  Car.  26. 

Liability  of  Insane  Patient's  Estate  to  Pay 
for  His  Maintenance  in  a  State  Hospital.  — 
Schroer  v.  Central  Kentucky  Insane  Asylum, 
113  Ky.  288. 

A  City  Warrant  Issued  to  a  Contractor  for 
Municipal  Improvements.  —  Smith  v.  Lawler,  78 
S.  \V.  Rep.  851,  25  Ky.  L.  Rep.  1781. 

Liability  for  Three-fold  Damages  under  Anti- 
trust Laiv.  —  Atlanta  v.  Chattanooga  Foundry, 
etc.,  (C.  C.  A.)  127  Fed.  Rep.  23. 

Liability  of  Stockholders  of  Rank.  —  Jones  v. 
Goldtree  Bros.  Co.,  142  Cal.  383. 

Bastardy  Proceedings.  —  State  v.  Patterson, 
(S.  Dak.  1904)  100  N.  W.  Rep.  162. 

Liability  of  Public  Officers.  —  Sonoma  County 
v.  Hall,  132  Cal.  589;  State  v.  Davis,  42  Oregon 

3.  Liability  of  Stockholder  in  National  Bank  for 

Corporate  Debts. —  McDonald  v.  Thompson,  184 

U.  S.  7,. 

The  Local  Statute.  —  Piatt  v.  Wilmot,  193  U. 

S.  602:  Whitman  v.  Citizen's  Bank,  110  Fed. 
Rep.  503,  49  C.  C.  A.  122;  Seattle  Nat.  Bank 


v.  Pratt,  in  Fed.  Rep.  84I,  49  C.  C.  A.  662; 
Adams  Express  Co.  v.  Walker,  83  S.  W.  Rep. 
106,  26  Ky.  L.  Rep.  1025  ;  Manders  v.  Eastern 
State  Hospital,  (Ky.  1905)  84  S.  W.  Rep.  761; 
Pulsifer  v.  Greene,  96  Me.  438  ;  Dennis  v.  At- 
lantic Coasr  Line  R.  Co.,  70  S.  Car.  254,  106 
Am.  St.  Rep.  746 ;  Ross  v.  Kansas  City  South- 
ern R.  Co.,  34  Tex.  Civ.  App.  586.  See  also 
Montague  v.  Cummings,  119  Ga.  139. 

282.  2.  Taxes.  —  Com.  v.  Nute,  115  Ky. 
239;  Chicago,  etc.,  R.  Co.  v.  Com.,  115  Ky.  278; 
Custer  County  v.  Story,  26  Mont.  522,  citing  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  282. 

4.  Wills. — ■  Matter  of  Davis,  136  Cal.  590. 

5.  Sutton  v.  Hancock,  118  Ga.  436. 

283.  1.  See  Cleveland  Orphan  Inst.  v. 
Helm,  74  S.  W.  Rep.  274,  24  Ky.  L.  Rep.  2485, 
where  it  was  held  that  the  probating  of  a  will 
was  an  action  and  within  the  operation  of  a 
general  statute  of  ten  years. 

6.  Who  May  Waive  Statute.  —  An  officer  of  a 
corporation  may  waive.  Holman  v.  Omaha, 
etc.,  R.,  etc.,  Co.,  117  Iowa  268,  94  Am.  St. 
Rep.  293. 

284.  5.  Forbearance  to  Sue  Sufficient  Con- 
sideration.—  Pollak  v.  Billing,  131  Ala.  519. 

286.  8.  Waiver  Constitutes  Estoppel.  —  Bishop 
r.  U.  S.,  38  Ct.  CI.  473  ;  Holman  v.  Omaha,  etc., 
R.,  etc.,  Co.,  117  Iowa  268,  94  Am.  St.  Rep. 
293  ;  Clark  v.  Augustine,  62  N.  J.  Eq.  689,  cit- 
ing 19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
286 ;  Mcintosh  v.  Condron,  20  Pa.  Super.  Ct. 
118;  San  Antonio  Real  Estate  Bldg.,  etc.,  Assoc. 
v.  Stewart,  94  Tax.  441,  86  Am.  St.  Rep.  864. 

287.  3.  See  Fuller  v.  McMahon,  (Iowa 
!9°3)  94  N.  W.  Rep.  205. 

Waiver  Need  Not  Be  in  Writing.  —  Monroe  v. 
Herrington,  110  Mo.  App.  509. 

288.  2.  Defendant  Leading  Plaintiff  to  Delay 
Suit.  —  Clark  v.  Augustine,  62  N.  J.  Eq.  689, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  288. 

4.  Florence,  etc.,  R.  Co.  v.  Tennant,  32  Colo. 
71  ;  Miller  v.  Kinsel,  (Colo.  App.  1904)  78  Pac. 
Rep.  1075  ;  Wilson  v.  Pickering,  28  Mont.  435. 

5.  Geland  -'.  Hostetter.  (N.  Mex.  1905)  79 
Pac.  Rep.  801,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  288. 

6.  Cleland  v.  Hostetter,  (N.  Mex.  1905)  79 
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289.  3.  Particular  Applications  Considered  —  c.  SPECIALTIES.  — See  note  8. 
d.  Debts  Secured  by  Liens.  — See  note  1 1. 

290.  4.  Effect  of  New  Promise  —  a.  In  General  —  Starts  statute  Anew. — 
See  notes  4,  5. 

b.  Limi  tation  of  New  Promise  —  The  statute  Begins  to  Run  from  the 

Time  When  Acknowledgment  Is  Made.  —  See  note  8. 

291.  5.  Consideration.  —  See  note  3. 

292.  6.  Essential  Elements  Considered  —  c.  Express  Promise  Not  Nec- 
essary. —  See  note  5. 

d.  DEFINITENESS  — (l)  As  to  Indebtedness  Intended.  —  See  note  6. 

293.  Where  There  Are  Several  Claims.  —  See  note  2. 
(2)  As  to  Amount.  — See  notes  3,  4. 

294.  (3)  As  to  What  Debtor  Will  Do.  —  See  note  i. 

e.  Intention  to  Make  Acknowledgment  —  An  Admission  or 

Acknowledgment  Must  Have  Been  Deliberately  Made.  —  See  note  3. 
A  Mere  Failure  to  Object.  —  See  note  4. 


Pac.  Rep.  801,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  288. 

2§9.  8.  Specialties.  —  See  St.  Mark's  Evan- 
gelical Lutheran  Church  v.  Miller,  99  Md.  23. 

11.  Newhall  z\  Hatch,  134  Cal.  269;  Wilcox 
v.  Gregory,  135  Cal.  217;  Kraft  v.  Holzmann, 
206  111.  548 ;  MacMillan  v.  Clements,  33  Ind. 
App.  120;  German-American  Sav.  Bank  v. 
Hanna,  124  Iowa  374;  Wilson  v.  Pickering,  28 
Mont.  435  :  Teegarden  v.  Burton,  62  Neb.  639  ; 
Ewbank  v.  Ewbank,  64  S.  Car.  434,  citing  191 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  289; 
Eastham  v.  Patty,  29  Tex.  Civ.  App.  473  ;  Hahl 
j'.  Ellwood,  34  Tex.  Civ.  App.  642.  See  also 
Weinberger  v.  Weidman,  134  Cal.  599;  Alexan- 
der i'.  Muse,  112  Tenn.  233. 

290.  4.  New  Promise  Starts  Statute  Anew.  — 
Dearborn  v.  Grand  Lodge,  etc.,  138  Cal.  658. 
See  also  Shelley  v.  Wescott,  23  App.  Cas.  (D. 
C)  135. 

5.  Patterson  v.  Wade,  (C.  C.  A.)  115  Fed. 
Rep.  770;  Dacovich  v.  Schley,  (C.  C.  A.)  134 
Fed.  Rep.  72;  Jenckes  v.  Rice,  119  Iowa  451; 
McConaughy  v.  Wilsey,  115  Iowa  589;  Rankin 
v.  Anderson.  69  S.  W.  Rep.  705,  24  Ky.  L. 
Rep.  647;  De  Kruif  v.  Flieman.  130  Mich.  12, 
8  Detroit  Leg.  N.  11 18;  Hazlett  v.  Stillwagen, 
23  Pa.  Super.  Ct.  114. 

8.  See  Mutual  Nat.  Bank  v.  Coco,  107  La. 
268. 

291.  3.  Moral  Obligation  Sufficient.  —  Tri- 
dcll  v.  Munhall,  124  Fed.  Rep.  802;  Thornton 
v.  Nichols,  119  Ga.  50;  Conway  v.  Caswell,  121 
Ga.  254:  Koons  v.  Vanconsant,  129  Mich.  260, 
95  Am.  St.  Rep.  438,  8  Detroit  Leg.  N.  946; 
Henry  v.  Zurflieh,  203  Pa.  St.  440. 

292.  5.  Implied  Promise  Sufficient.  —  In  re 
Lorillard,  107  Fed.  Rep.  677,  46  C.  C.  A.  553  ; 
In  re  McGuire,  132  Fed.  Rep  394,  reversed 
(C.  C.  A.)  134  Fed.  Rep.  72;  Walker  v.  Free- 
man, 209  111.  17;  Haythorn  v.  Cooper,  65  Kan. 
338:  Slaughter's  Succession  108  La.  492;  Con- 
necticut Trust,  etc.,  Co.  v.  Wead,  172  N.  Y. 
497,  92  Am.  St.  Rep.  756;  Benedict  v.  Slocum, 
95  N.  Y.  App.  Div.  602;  Union  Rank  v.  Nickell. 
IW.  Va.  IQ05)  10  S.  E.  Rep.  1003. 

6.  Definiteneos  as  to  Indebtedness.  —  Tridell  v. 
Munhall,  124  l  ed.  Rep.  802;  Pollak  v.  Billing, 
131  Ala.  510;  Slack  v.  Sexton,  113  Ga.  617: 
Hughes  v.  Trcadway.  116  Ga.  663;  Lambert  v. 


Doyle,  117  Ga.  81;  Thornton  v.  Nichols,  ng 
Ga.  50  ;  Durban  v.  Knowles,  66  Kan.  397  ;  Good 
v.  Ehrlich,  67  Kan.  94 ;  Henry  v.  Zurflieh,  203 
Pa.  St.  440 ;  Peter's  Estate,  20  Pa.  Super.  Ct. 
223  ;  Franklin  v.  Franklin.  22  Pa.  Super.  Ct. 
463;  Suber  v.  Richards,  61  S.  Car.  393;  Liber- 
man  p.  Gurensky,  27  Wash.  410;  Findley  v.. 
Cunningham,  53  W.  Va.  1. 

293.  2.  Where  Single  Transaction  Only  Be- 
tween Parties. — Campbell  v.  Campbell,  118  Iowa 
131  ;  Hodnett  v.  Gault,  64  N.  Y.  App.  Div.  163. 
See  also  Neish  '•.  Gannon,  198  111.  219;  O'Hara 
v.  Murphy.  196  111.  590.  in  which  cases  the 
claim  was  for  wages  for  continuous  services. 

3.  Definiteness  as  to  Amount.  —  Tridell  v. 
Munhall,  124  Fed.  Rep.  802;  Pollak  v.  Billing, 
131  Ala.  519:  Neish  v.  Gannon,  198  111.  219; 
O'Hara  ''.  Murphy,  196  111.  599  ;  Findley  v. 
Cunningham.  53  W.  Va.  1. 

Interest  on  the  Debt  Acknowledged  need  not  be 
specified  in  the  acknowledgment  in  order  to 
take  it  out  of  the  statute  of  limitations.  Re 
Williams,  7  Ont.  L.  Rep.  156. 

4.  Carr  :•.  Carr,  (Mich.  1904)  101  N.  W.  Rep. 
550,  11  Detroit  Leg.  N.  580;  Union  Bank  v. 
Nickell,  (W.  Va.  1905)  49  S.  E.  Rep.  1003. 

29<l .  1 .  Promises  to  "  Settle  "  and  the  Like.  — 
Tridell  v.  Munhall,  124  Fed.  Rep.  802;  Durban 
v.  Knowles,  66  Kan.  397;  Liskey  v.  Paul.  100 
Va.  764;  Liberman  v.  Gurensky,  27  Wash.  410. 
See  also  Jenckes  v.  Rice,  119  Iowa  451:  Will 
v.  Marker,  122  Iowa  627;  Jewell  v.  Jewell, 
(Mich.  1905)  102  N.  W.  Rep.  1059;  O'Neill  v. 
Ellis,  (Tex.  Civ.  App.  1004)  78  S.  W.  Rep.  1083. 

"  I  will  try  and  pay  it  this  fall  "  was  held  a 
sufficient  promise  in  McConaughy  v.  Wilsey, 
1 1  S  Iowa  589. 

3.  Intention  to  Acknowledge  Necessary.  — 
Atchison,  etc.,  R.  Co.  v.  Atchison  Grain  Co., 
(Kan.  1902)  70  Pac.  Rep.  933:  Price  v.  Price, 
66  S.  W.  Ren.  529,  23  Ky.  L.  Rep.  191 1  ;  Drivis 
V.  Davis,  98  Me.  135.  quoting  19  Am.  and  Fng. 
Encyc.  of  Law  (2d  ed.)  294;  Henry  v.  Zur- 
flieh, 203  Pa.  St.  440:  Kilton  v.  Providence  Tool 
Co.,  2?  R.  T.  605  ;  Tcrrill  t\  Dcavitt,  73  Vt. 
188:  Union  Bank  v.  Nickell,  (W.  Va.  iqoO  40 
S.  F.  Ren.  1003. 

4.  Failure  to  Object  to  Account.  —  Matter  of 
Griss,  08  N.  Y.  Ai>p.  Div.  489  ;  Moore  v.  Bbck- 
man,  109  Wis.  528. 
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♦2».l.    /.  Consistency  with  Promise  to  Pay  —  in  General.  —  See  note  2. 

g.  Implication  of  Both  Liability  and  Willingness  to  Pay 
—  (1)  In  Genera/.  — Sec  notes  3,  5, 

•-ilMi.    Sec  note  3. 

497.    (2)  Statutory  Regulations.  —  See  note  2. 

h.  Unqualified  and  Unconditional  Character  —  (1)  Gen- 
eral Rule.  —  See  note  3. 

i!9H»  (2)  Conditional  Acknowledgment  or  Promise  —  An  Expression  of  &  Will- 
ingness to  Pay.  —  See  note  3. 

399.    (3)  Fulfilment  of  Condition. — -See  note  I. 

(5)  Offer  to  Compromise  or  Arbitrate.  —  See  notes  5,  6. 
ttOO.    i.  Expressions  of  Hope,  Excuses,  Etc.  —  See  note  2. 


295.  2.  In  re  Lorillard,  107  Fed.  Rep.  677, 
46  C.  C:  A.  553  ;  Park  v.  Park,  32  Ind.  App. 
642;  Connecticut  Trust,  etc.,  Co.  v.  Wead,  172 
N.  Y.  497,  92  Am.  St.  Rep.  756 ;  Kilton  v. 
Providence  Tool  Co.,  22,  R.  I.  605. 

3.  Gillingham  v.  Brown,   178   Mass.  417. 

5.  Justice  Story's  Rule  Followed — United 
States.  —  Tridell  v.  Munhall,  124  Fed.  Rep.  802; 
In  re  McGuire,  132  Fed.  Rep.  394,  reversed  on 
other  grounds  sub  nom.  Dacovich  v.  Schley,  (C. 
C.  A.)  134  Fed.  Rep.  72. 

Georgia.  —  Kelly  v.  Strouse,  116  Ga.  872; 
Lambert  v.  Doyle,  117  Ga.  81. 

Illinois.  —  Walker  v.  Freeman,  209  111.  17; 
Hahn  v.  Gates,  102  111.  App.  385. 

Indiana. —  Park  v.  Park,  32  Ind.  App.  642 

Iowa. — McConaughy  v.  Wilsey,  115  Iowa  589. 

Kansas.  —  Wood  v.  Merrietta,  66  Kan.  748. 

Maryland.  —  Gill  v.  Donovan,  96  Md.  518; 
Gill  v.  Staylor,  97  Md.  665. 

Massachusetts.  —  Gillingham  v.  Brown,  178 
Mass.  417. 

Pennsylvania.  —  Henry  v.  Zurflieh,  203  Pa. 
St.  440 ;  Hazlett  v.  Stillwagen,  23  Pa.  Super. 
Ct.  114. 

Tennessee.  —  Warrens.  Cleveland,  11 1  Tenn. 
174,  102  Am.  St.  Rep.  749;  Alexander  v.  Muse, 
112  Tenn.  233. 

Washington.  —  Liberman  v.  Gurensky,  27 
Wash.  410. 

West  Virginia.  —  Findley  v.  Cunningham,  53 
W.  Va.  1  ;  Union  Bank  v.  Nickell,  (W.  Va. 
'905)  49  S.  E.  Rep.  1003. 

In  Kansas  the  rule  of  Gragg  v.  Barnes,  32 
Kan.  310  ("stated  in  the  original  note),  is  fol- 
lowed. Good  v.  Ehrlich,  67  Kan.  94;  Durban 
v .  Knowles,  66  Kan.  397  ;  Haythorn  v.  Cooper, 
65  Kan.  338. 

290.  3.  In  New  York  an  acknowledgment  of 
the  debt  is  sufficient.  Brintnall  v.  Rice,  173  N. 
Y.  618,  affirming  63  N.  Y.  App.  Div.  54;  Con- 
necticut Trust,  etc.,  Co.  v.  Wead,  58  N.  Y.  App. 
Div.  493,  modified  172  N.  Y.  497,  92  Am.  St. 
Rep.  756 ;  Hodnett  v.  Gault,  64  N.  Y.  App.  Div. 
163. 

297.  2.  Statutes.  —  Cleland  v.  Hostetter,  (N. 
Mex.  1905)  79  Pac.  Rep.  801,  quoting  19  Am. 
and  Eng.  Encvc.  of  Law  (2d  ed.)  297. 

3.  General  Rule  —  England.  —  Barrett  v. 
Davies,  21  Times  L.  Rep.  21,  reversing  90  L. 
T.  N.  S.  460. 

United  States.  —  In  re  Lorillard.  107  Fed. 
Rep.  677,  46  C.  C.  A.  553  ;  Dacovich  v.  Schley, 
(C.  C.  A.)  134  Fed.  Rep.  72,  reversing  132  Fed. 
Rep.  304- 

Alabama. —  Pollak  v.  Billing,  131  Ala.  519. 


Illinois.  —  Boyter  v.  Atkinson,  96  111.  App. 

580. 

Katisas. —  Haythorn  v.  Cooper,  65  Kan.  338; 
Durban  v.  Knowles,  66  Kan.  397. 

Kentucky.  —  Maddox  v.  Walker,  74  S.  W. 
Rep.  741,  25  Ky.  L.  Rep.  124. 

Nebraska.  —  Cook  v.  Farley,  (Neb.  1901)  95 
N.  W.  Rep.  683. 

New  Hampshire.  —  Rossiter  v.  Colby,  71  N. 
H.  386. 

Pennsylvania.  —  Henry  v.  Zurflieh,  203  Pa. 
St.  440. 

South  Dakota.  —  Dorsey  v.  Gunkle,  (S.  Dak. 

1904)  101  N.  W.  Rep.  36. 

Washington.  —  Liberman  v.  Gurensky,  27 
Wash.  410. 

West  Virginia.  —  Findley  v.  Cunningham,  53 
W.  Va.  1  ;  Union  Bank  v.  Nickell,  (W.  Va. 

1905)  49  S.  E.  Rep.  1003. 

Promise  to  Pay  What  Was  Found  to  Be  Due 
upon  an  Accounting. —  When  in  an  action  com- 
menced in  1902  upon  a  promissory  note  given 
by  the  defendant  to  the  plaintiff  in  1881,  for 
£100,  with  interest,  payable  on  demand,  it  was 
proved  that  the  defendant  had  in  1901  written 
.-1  letter,  in  which,  after  asserting  that  there 
had  been  certain  payments  by  him  on  account 
of  the  note,  he  used  expressions  importing  that 
he  was  willing  that  an  account  should  be  taken 
between  himself  and  the  plaintiff,  and  that  he 
would  pay  what  was  thereupon  found  to  be 
due,  and  it  was  found  on  trial  that  no  pay- 
ments had  been  made  on  account  of  the  note, 
it  was  held  that  the  letter  afforded  sufficient 
evidence  of  a  new  promise  to  take  the  case  out 
of  the  statute  of  limitations.  Languish  "'. 
Watts,  (1903)  1  K.  B.  636. 

298.  3.  Promise  to  Pay  as  Soon  as  Able,  and 
the  Like.  —  Lusher  v.  Hassard,  20  Times  L. 
Rep.  563;  Tridell  v.  Munhall,  124  Fed.  Rep. 
802:  Halladay  v.  Weeks,  127  Mich.  363,  89  Am. 
St.  Rep.  478,  8  Detroit  Leg.  N.  316:  Clehnd 
v.  Hostetter,  (N.  Mex.  1905)  79  Pac.  Rep.  801. 

299.  1.  Conditional  New  Promise  After  Con- 
dition Fulfilled.  — Tridell  v.  Munhall.  124  Fed. 
Rep.  802;  Boone  v.  A'Hern,  98  111.  App.  6ro: 
Gillingham  -•.  Brown.  178  Mass.  417;  Rossiter 
v.  Colby,  71  N.  H.  386;  Liberman  v.  Gurensky, 
27  Wash.  410. 

5.  Offer  to  Arbitrate. —  Rossiter  v.  Colby,  71 
N.  H.  386. 

6.  Offer  to  Compromise.  —  Kelly  v.  Strouse, 
116  Ga.  872:  Rossiter  v.  Colby.  71  N.  H.  386; 
Connecticut  Trust,  etc:,  Co.  v.  Wead,  172  N.  Y. 

n->  Am.  St.  Rep.  756. 
JtOO.    2.   See  Walker  v.  Freeman,  209  111.  17. 
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300.  j.  Confession  of  Inability  to  Pay.  — See  note  3. 

301.  k.  Acknowledgment  of  Justness  of  Debt.  —  See  note  1. 
/.  Admission  that  Debt  Is  Unpaid.  —  See  notes  2,  3. 

303.  m.  Admission  that  Debt  Was  Once  Due  Accompanied  by 
Claim  of  Payment.  —  See  note  2. 

n.  Taking  Action  to  Ascertain  Validity  of  Debt.  —  See 

note  3. 

p.  Acknowledgment  in  Pleading  —  The  Acknowledgment  in  an 

Answer.  —  See  note  7. 

q.  Including  Debt  in  Schedule  of  Liabilities.  —  See  notes 

9,  10. 

303.  See  note  1. 

r.  Debtor  Giving  Security.  —  See  notes  4,  6. 

t.  Acknowledgment  of  Claim  as   Existing  Debt.  —  See 

note  8. 

304.  u.  Promise  to  Execute  Renewal  Note.  —  See  note  1. 

7.  Questions  of  Law  and  Fact.  —  See  note  2. 

305.  See  note  2. 

8.  By  Whom  Made  —  a.  In  General.  —  See  notes  3,  4. 

307.  d.  By  One  of  Two  Partners  —  (2)  After  Dissolution  —  But  the 
Better  Doctrine.  —  See  note  6. 


300.  3.   Declaration  of  Inability  to  Pay.  — 

In  re  Lorillard,  107  Fed.  Rep.  677,  46  C.  C.  A. 
553  !  Connecticut  Trust,  etc.,  Co.  v.  Wead,  172 
N.  Y.  497,  92  Am.  St.  Rep.  756  ;  Connecticut 
Trust,  etc.,  Co.  v.  Wead,  58  N.  Y.  App.  Div.  493, 
modified  172  N.  Y.  497,  92  Am.  St.  Rep.  756; 
Kilton  v.  Providence  Tool  Co.,  22  R.  I.  605. 

But  It  Seems  that  a  Distinct  New  Promise.  — 
Walker  v.  Freeman,  209  111.  17. 

301.  1.  Admission  of  Justness  of  Debt. — 
Compare  Tridell  v.  Munhall,  124  Fed.  Rep.' 802. 

2.  Admission  that  Debt  Is  Unpaid.  —  Thorn- 
ton v.  Nichols,  119  Ga.  50;  Connecticut  Trust, 
etc.,  Co.  v.  Wead,  58  N.  Y.  App.  Div.  493, 
modified  172  N.  Y.  497,  92  Am.  St.  Rep.  756. 

3.  Held  to  Be  Sufficient  as  Acknowledgment.  — 
Shircliffe  v.  Casebeer,  122  Iowa  618;  Clelnnd 
v.  Hostetter,  (N.  Mex.  1905)  79  Pac.  Rep.  801. 

302.  2.  Kelly  v.  Strouse,  116  Ga.  872; 
Thornton  v.  Nichols,  119  Ga.  50. 

3.  Monroe  v.  Herrington,  110  Mo.  App.  509. 

7.  Admission  in  Pleadings.  —  Thornton  v. 
Nichols,  119  Ga.  50  (to  same  effect  as  Roberts 
v.  Leak,  108  Ga.  806,  set  out  in  original  note). 

9.  Inclusion  of  Debt  in  Schedule  of  Liabilities. 

—  In  re  Wooten,  118  Fed.  Rep.  670. 

10.  Compare  In  re  Gibson,  (Indian  Tcr. 
1902)  69  S.  W.  Rep.  974. 

303.  1.  Administrator  Including  Debt  in 
Iiventory. — Weil  v.  Jacobs.  1 1 1  La.  357. 

4.  Debtor  Giving  Security. — Mnddox  v.  Walker, 
74  S.  W.  Rep.  741,  25  Ky.  L.  Rep.  124. 

6.  See  Becker  v.  Oliver,  in  Fed.  Rep.  672, 
49  C.  C.  A.  533. 

8.  Acknowledgment  of  Claim  as  Existing  Debt. 

—  Coffin  v.  Kearney  County,  114  Fed.  Rep. 
518,  modified  126  Fed.  Rep.  689:  In  re  Loril- 
lard, 107  Feci.  Rep.  677,  46  C.  C.  A.  553  ;  Tridell 
v.  Munhall,  124  Fed.  Rep.  802;  Foster  v. 
Bowles,  138  Cal.  346;  Kelly  v.  Strouse,  116  Ga. 
872;  Thornton  v.  Nichols.  119  Ga.  50;  Rlake- 
ney  v.  Wyland,  115  Iowa  607:  Durban  v. 
Knowles,  66  Kan.  307  ;  Cook  v.  Farley,  (Neb. 
1901)  95  N.  W.  Rep.  683;  Bucker  v.  Korff. 


(Neb.  1903)  97  N.  W.  Rep.  804;  Brintnall  v. 
Rice,  173  N.  Y.  618,  affirming  63  N.  Y.  App. 
Div.  54  ;  Benedict  v.  Slocum,  95  N.  Y.  App.  Div. 
602 ;  Hahl  v.  Ellwood,  34  Tex.  Civ.  App.  642. 

In  Louisiana  it  has  been  held  that  "  a  man 
may  acknowledge  his  debt  and  pay  part  of  it, 
without  renouncing  the  prescription  acquired  on 
it."  Slaughter's  Succession.  108  La.  492.  See 
also  Weil  v.  Jacobs,  1 1 1  La.  357. 

What  Acknowledgment  Sufficient.  —  "A  mere 
acknowledgment  of  the  debt  is  not  sufficient. 
The  acknowledgment  must  be  in  terms  suffi- 
cient to  warrant  the  inference  of  a  promise  by 
the  debtor  to  pay  the  debt,  and  that  the  par- 
ticular debt  is  unpaid."  Liberman  v.  Gurer.sky, 
27  Wash.  410. 

304.  1.  See  Benedict  v.  Slocum,  95  N.  Y. 
App.  Div.  602. 

2.  Question  for  Court.  —  Walker  v.  Freeman, 
209  111.  17. 

305.  2.  Question  of  Fact.  --  Suber  v.  Rich- 
ards, 61  S.  Car.  393. 

3.  By  Debtor  or  His  Agent.  —  Schofield  v.  Twin- 
ing, 127  Fed.  Rep.  488;  O'Hara  V.  Murphy.  106 
111.  599:  Cooper  v.  Haythorn,  65  Kan.  860,  70 
Pac.  Rep.  581;  Good  v.  Ehrlich,  67  Kan.  94; 
Price  v.  Price,  66  S.  W.  Rep.  529,  23  Ky.  L. 
Rep.  191 1  ;  Weil  v.  Jacobs,  111  La.  357;  Borden 

Fletcher,  131  Mich.  220,  9  Detroit  Leg.  N. 
2S5  •  Mizer  v.  Emigh,  63  Neb.  245  ;  Mack  v. 
Anderson,  165  N.  Y.  529. 

Where  a  depositor  in  a  bank  transferred  his 
account  from  a  general  to  a  savings  bank  de- 
posit, it  was  held  that  the  statute  commenced 
to  run  from  the  time  of  the  original  deposit, 
and  that  the  bank  could  not  extend  the  time 
of  the  running  of  the  statute  by  such  a  trans- 
fer, so  as  to  affect  the  interests  of  the  stock- 
holders subsequently  sued  for  the  recovery  of 
the  deposit,  the  bank  having  failed.  Jones  v. 
Croldtree  Bros.  Co.,  142  Cal.  383. 

4.  Payment  by  Straneer  under  Agreement  with 
Debtor.  —  Walker  7'.  Cassels,  70  S.  Car.  271. 

307.    6.  Borden  v.  Fletcher,  131  Mich.  220, 
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(i)  Lord  Mansfield's 


308.    e.  By  One  of  Several  Joint  Debtors 

Rule.  —  See  note  6. 

HOI).    (  _'  i  better  Doctrine.  —  See  note  2. 

i  3  )  Debtors  Primarily  and  Secondarily  Liable.  —  See  note  I. 
(5)  Acquiescence  or  Ratification  by  Codebtor.  —  See  notes  4,  5. 
/.  Bv  Assignee  for  Creditors.  —  See  note  1. 

By  Mortgagor  or  Purchaser  of  Mortgaged  Premises.  — 

See  note  3. 

Junior  and  Senior  Incumbrances.  —  See  note  6. 
Time  of  Acknowledgment  by  Mortgagor.  —  See  notes  I,  2. 
By  Mortgagor  After  Transfer  of  Mortgaged  Premises. —  See  note  3. 
By  Purchaser  of  Mortgaged  Property.  —  See  notes  4,  5- 
By  Mortgagor  Before  Sale  of  Mortgaged  Property.  —  See  note  6. 

i.  By  Widow  of  Mortgagor  —  Effect  on  Heirs.  —  See  note  2. 
/.  By  Husband  or  Wife.  —  See  note  5. 


:t  1  o. 
:a  1. 


315. 


H 1 «. 


y  Detroit  Log.  N.  285  ;  Hixson  v.  Rodbourn,  67 
X.  Y.  App.  Div.  424;  Eastham  v.  Patty,  29  Tex. 
Civ.  App.  473. 

30S.  6.  New  Promise  by  One  Joint  Debtor 
Held  Binding  on  All.  —  Regan  v.  Williams,  88 
Mo.  App.  577;  Mason  v.  Kilcourse,  71  N.  J. 
L.  472;  Smith's  Estate,  43  Oregon  595.  But 
see  Haines  v.  Haines,  69  N.  J.  L.  39. 

30!).  2.  Payment  or  New  Promise  by  One 
Joint  Debtor  Does  Net  Affect  Others.  —  Coulter  v. 
Clear  Creek  County  Bank,  j8  Colo.  App.  444; 
McDonald  v.  Weidmer,  103  111.  App.  390; 
Howe  v.  Stratton,  107  111.  App.  281  ;  Koons  v. 
Viir.consa-nt,  129  Mich.  260,  95  Am.  St.  Rep. 
438,  8  Detroit  Leg.  N.  946,  citing  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  309  ;  Borden  v. 
Fletcher,  131  Mich.  220,  9  Detroit  Leg.  N.  285; 
Grovenor  v.  Signor,  10  N.  Dak.  503  ;  Hanna  v. 
Kasson,  26  Wash.  568  ;  Perkins  v.  Jennings,  27 
Wash.  145. 

310.  1.  Payment  or  Acknowledgment  by 
Principal  Debtor  Does  Not  Affect  Surety  or  In- 

dorser. —  Deaton  v.  Deaton,  109  111.  App.  7; 
Miinroe  v.  Herrington,  110  Mo.  App.  509; 
Mason  v.  Kilcourse,  71  N.  J.  L.  472;  Eubank 
v.  Eubank,  64  S.  Car.  434. 

312.  4.  Ratification.  — McDonald  v.  Weid- 
mer, 103  111.  App.  390. 

5.  See  Perkins  v.  Jennings,  27  Wash.  145. 

314.  1.  Assignee  for  Creditors. —  Robinson 
v.  McDowell,  133  N.  Car.  182,  98  Am.  St.  Rep. 
704;  Kilton  v.  Providence  Tool  Co.,  22  R.  I. 
605. 

3.  By  One  of  Two  Joint  Mortgagors. —  Eastham 
v.  Patty,  29  Tex.  Civ.  App.  473  (to  the  same 
effect  as  Stubblefield  v.  McAuliffe,  20  Wash. 
442.  stated  in  the  original  note). 

6.  Junior  and  Senior  Incumbrances.  —  In  Cali- 
fornia it  is  the  settled  rule  that  the  mortgagor 
has  no  pov/er  to  interrupt  the  statute  of  limita- 
tions as  against  subsequent  incumbrancers. 
Brandenstein  v.  Johnson,  140  Cal.  29;  Frates  v. 
Sears.  144  Cal.  246. 

In  Washington  the  same  rule  prevails.  De 
Voe  v.  Rundle,  33  Wash.  604.  See  also  Ray- 
mond v.  Bales.  26  Wash.  493. 

315.  1.  Acknowledgment  Before  Bar  Attaches. 
—  Mack  v.  Anderson,  165  N.  Y.  529;  Eastham 

■  v.  Patty,  29  Tex.  Civ.  App.  473 ;   Bangs  v. 

■  Crebbin,  (Tex.  Civ.  App.  1902)  69  S.  W.  Rep. 
.441- 


Where  the  mortgagor  sells  the  land  and  the 
rights  of  the  grantee  have  attached,  the  mort- 
gagor is  powerless  to  interrupt  the  running  of 
the  statute  in  favor  of  the  grantee.  Hanna  v. 
Kasson,  26  Wash.  568. 

2.  Acknowledgment  After  Bar  Attaches.  — 
Eastham  v.  Patty,  29  Tex.  Civ.  App.  473 ; 
Hanna  v.  Kasson,  26  Wash.  568. 

3.  After  Sale  under  Mortgage.  —  Regan  v.  Wil- 
liams, 88  Mo.  App.  577  ;  Raymond  v.  Bales,  26 
Waih.  493. 

Payment  by  the  Mortgagor's  Grantee,  Who  As- 
sumes the  Debt,  will  not  toll  the  statute  as  to  a 
prior  grantee  of  a  part  of  the  mortgaged  prop- 
erty, who  did  not  assume  the  debt.  Mack  v. 
Anderson,  165  N.  Y.  529'. 

4.  Purchaser  of  Mortgaged  Property.  —  Regan 
v.  Williams,  185  Mc.  620,  105  Am.  St.  Rep. 
600. 

5.  Foster  v.  Bowles,  138  Cal.  346. 

An  Agreement  to  Assume  the  Mortgage.  — 

Christian  v.  John,  m  Tenn.  92. 

6.  Before  Sale  of  Mortgaged  Property.  —  Shaw 
v.  Western  Land,  etc.,  Co.,  (Tex.  Civ.  App. 
1901)  62  S.  W.  Rep.  941;  White  v.  Krutz,  37 
Wash.  34. 

<i«0.  2.  Nickell  v.  Tracy,  100  N.  Y.  App. 
Div.  80.  See  also  Goodman  v.  Pareira,  70  Ark. 
49-  But  see  Perry  v.  Horack,  63  Kan.  88.  88 
Am.  St.  Rep.  225. 

5.  Husband  and  Wife.  —  Clark  v.  Staber,  (Iowa 
1904)  98  N.  W.  Rep.  560;  Jackson  v.  Longwell, 
63  Kan.  93:  Curtiss  v.  Perry.  126  Mich.  600; 
San  Antonio  Real  Estate,  etc.,  Assoc.  v.  Stew- 
art, 94  Tex.  441,  86  Am.  St.  Rep.  864. 

Where  the  husband  makes  payments  on  his 
note  secured  by  mortgage  on  the  homestead  exe- 
cuted by  husband  and  wife  jointly,  the  wife  can- 
not plead  the  statute  of  limitations  in  a  suit  to 
foreclose  the  mortgage.  Skinner  v.  Moore,  64 
Kan.  360,  91  Am.  St.  Rep.  244;  Investment  Se- 
curities Co.  v.  Manwarren,  64  Kan.  636;  Fuller 
v.  McMahan,  64  Kan.  441  ;  Roberts  T'.  Roberts, 
10  N.  Dak.  531. 

Where  a  man  makes  a  mortgage  on  land,  and 
subsequently  the  property  becomes  the  com- 
munity estate  of  himself  and  his  wife,  pay- 
ments on  the  mortgage  debt  made  by  him  will 
not  stop  the  statute  of  limitations  from  running 
in  favor  of  the  wife.  Hanna  v.  Kasson,  26 
Wash.  568. 
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a. 


IN   GENERAL  —  To  Creditor  or  His  Agent.  — 


316.  9.  To  Whom  Made 

See  note  6. 

317.  See  note  i. 

318.  b.  Where  Cause  of  Action  Has  Been  Assigned.  —  See  note  i . 
10.  Time  of  Acknowledgment  —  a.  In  General.  —  See  note  2. 

319.  b.  By  One  of  Several  Joint  Debtors.  —  See  note  6. 
c  After  Institution  of  Action.  —  See  note  y. 

320.  11.  Necessity  for  Writing  —  a.  Lord  Tenterden's  Act.  —  See 
note  3. 

321.  b.  Operation  and  Effect  of  Statutes  —  (1)  In  General. — 
See  notes  1,  2. 

Letters  Written  by  the  Debtor.  —  See  note  4. 
Must  Be  Signed  by  Debtor.  —  See  note  5. 

322.  See  note  1. 

Presumption  of  Writing.  —  See  note  2. 

(2)  Admissibility  of  Parol  Evidence.  — See  notes  3,  5. 

A  Subsequent  Distinct  Oral  Contract.  — ■  See  note  J . 

323.  XVIII.  Part  Payment  —  1.  In  General  —  implication  of  New  Promise.  — 

See  note  S. 

324.  See  note  1. 


316.  6.  Must  Have  Been  Made  to  Creditor  or 
His  Representative. —  Miller  v.  McDowell,  69 
Kan.  453;  Kirkpatrick  v.  Goldsmith,  81  N.  Y. 
App.  Div.  265;  Dorsey  v.  Gunkle,  (S.  Dak. 
1904)  101  N.  W.  Rep.  36;  King  v.  Rogers,  i 
Ont.  L.  Rep.  69,  31  Ont.  573. 

Where  the  debt  was  owing  to  the  husband, 
but  was  claimed  by  the  wife,  and  the  debtor 
acknowledged  the  debt  and  promised  to  pay  it 
to  the  wife,  there  was  no  consideration  for  the 
promise,  and  the  running  of  the  statute  was  not 
interrupted.  Rounthwaite  v.  Rounthwaite,  136 
Cal.  xx,  68  Pac.  Rep.  304. 

An  acknowledgment  in  an  answer  to  a  gar- 
nishment will  not  toll  the  statute.  Holland  v. 
Shannon,  (Tex.  Civ.  App.  1905)  84  S.  W.  Rep. 
?54. 

317.  1.  See  Dearborn  v.  Grand  Lodge,  etc., 
US  Cal.  658;  Habl  v.  Ellwood,  34  Tex.  Civ. 
App.  642. 

31§.  1.  Compare  McBrayer  v.  Mills,  62  S. 
Car.  .16. 

2.  General  Rule  as  to  Time  of  Acknowledgment. 
—  Dearborn  v.  Grand  Lodge,  etc.,  138  Cal. 
658. 

In  California.  —  Morehouse  v.  Morehouse,  140 
Cal.  88. 

In  Washington  an  acknowledgment  after  the 
bar  creates  a  new  contract.  Liberman  i'.  Gur- 
ensky,  27  Wash.  410. 

319.  6.  Joint  Debtors.  —  Regan  v.  Williams, 
88  Mo.  App.  577. 

7.  Acknowledgment  After  Action  Begun.  — 
Kahrs  v.  New  York,  98  N.  Y.  App.  Div.  233. 

320.  3.  For  Application  of  the  Statute.  — 
Morehouse  v.  Morehouse,  (Cal.  1902)  69  Pac. 
Rep.  625  ;  McHride  V.  Ulmer,  30  Ind.  App.  134; 
Davis  v.  Davis,  98  Me.  135  ;  Borden  v.  Fletcher, 
131  Mich.  220,  <>  Detroit  Leg.  N.  285;  Monroe 
v.  Herrington,  110  Mo.  App.  509;  Dorsey  v. 
Gunkle,  (S.  Dak.  1904)  101  N.  W.  Rep.  36; 
San  Antonio  Real  Estate,  etc.,  Assoc.  v.  Stew- 
art, 94  Tex.  441,  86  Am.  St.  Rep.  864;  Moore 
v.  Bl^ckman,  109  Wis.  528. 

321.  1.  Promises  Made  Before   the  Enact- 


ment of  the  statute  are  not  within  its  scope. 
Vinson  v.  Palmer,  45  Fla.  630. 

2.  Substitution  of  a  New  Copy  for  an  Old  and 
Badly  Worn  Note  is  not  a  new  promise  in  writing 
within  the  meaning  of  the  statute.  Goodrich  v. 
Case,  68  Ohio  St.  187. 

4.  Letters.  —  Concannon  v.  Smith,  134  Cal. 
14;  Hewes  v.  Hurff,  69  N.  J.  L.  263. 

5.  Signature  of  Debtor. — Liberman  v.  Gurensky, 
27  Wash.  410. 

The  Nezv  Jersey  statute,  being  identical  with 
Lord  Tenterden's  Act,  was  construed  to  require 
the  signature  of  the  debtor  per  se,  and  an  ac- 
knowledgment by  the  debtor's  agent  was  inop- 
erative to  affect  the  bar  of  the  statute.  De 
Raismes  v.  De  Raismes,  70  N.  J.  L.  15. 

322.  1.  Acknowledgment  Contained  in  Reso- 
lution of  Officers  of  Mutual  Benefit  Society.  — 
Dearborn  v.  Grand  Lodge,  etc.,  138  Cal.  658. 

2.  Higgins  v.  Graham,  143  Cal.  131. 

3.  Parol  Evidence.  —  McConaughy  v.  Wilsey, 
115  Iowa  589;  Suber  v.  Richards,  61  S.  Car.  393. 

5.  See  Shelley  v.  Wescott,  23  App.  Cas.  (D. 
C.)  13s. 

7.  An  oral  admission  of  an  account  stated 
which  is  barred  does  not  remove  the  bar.  Roun- 
thwaite v.  Rounthwaite,  136  Cal.  xx,  68  Pac. 
Ren.  304. 

323.  8.    Part    Payment.  —  Concannon 
Smith,  134  Cal.  14;  Vinson  v.  Palmer,  45  Fla. 
630 .  Barnes  v.  Pickett  Hardware  Co.,  203  Pa. 
St.  570. 

324.  1.  Part  Payment  Starts  Statute  Anew 

—  United  States.  —  Becker  v.  Oliver,  11 1  Fed. 
Rep.  672.  49  C.  C.  A.  533. 

Alabama.  —  Bailey  v.  Butler,  138  Ala.  153. 

Colorado.  —  Florence,  etc.,  R.  Co.  v.  Tennant, 
32  Colo.  71. 

Indiana.  —  McBride  v.  Ulmer,  30  Ind.  App. 
154:  MacMillan  v.  Clements,  33  Ind.  App.  120. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Atchison 
Grain  Co.,  (Kan.  1902)  70  Pac.  Rep.  933  ;  Good 
v.  Ehrlich,  67  Kan.  94;  Miller  v.  McDowell,  69 
Kan.  453. 

Main*  —  Pond  v.  French,  07  Me.  403. 
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394.    2.  Where  Ineffective  to  Toll  Statute.  —  See  note  3. 

•■'•'-!■>'*.    3.  General  Requisites  —  a.  Identity  of  Debt  and  Payment  — 

Must  Have  Been  on  Debt  in  Question.  —  See  notes  I,  2. 

b.  Existence  of  Residue.  —  See  note  3. 

If  the  Debt  Consists  of  Several  Distinct  Items.  —  See  note  4. 

c.  Promise  to  Pay  Residue.  —  See  note  2. 

d.  By  Whom  Made.  —  See  note  5. 

e.  VOLUNTARY  CHARACTER  — An  Involuntary  Payment  Can  Have  No  Effect. 

—  See  notes  6,  7. 

11*27.    4.  What  Constitutes  Part  Payment  —  c.  Tender  of  Part  Payment. 

—  See  note  1. 

d.  Payment  of  Interest.  —  See  note  2. 
328.  /.  Mere  Agreement  to  Credit.  —  See  note  3. 

g.  Creditor  Foreclosing  Security  and  Crediting  Note 
with  Proceeds.  —  See  notes  5,  6. 

5.  Application  of  Part  Payments.  —  See  note  7. 


Massachusetts.  —  Gillinghatn  v.  Brown,  178 
Mass.  417. 

Michigan.  —  Borden  v.  Fletcher,  131  Mich. 
220,  9  Detroit  Leg.  N.  285  ;  Neilands  v.  Wright, 
134  Mich.  77,  10  Detroit  Leg.  N.  388. 

Missouri.  —  Elsea  v.  Pryor,  87  Mo.  App.  157. 

Montana.  —  Goodell  v.  Sanford,  31  Mont.  163. 

Nebraska.  —  Teegarden  v.  Burton,  62  Neb. 
639;  Ebersole  v.  Omaha  Nat.  Bank,  (Neb. 
1904)  99  N.  W.  Rep.  664. 

Neiv  York.  —  Jefferson  County  Nat.  Bank  v. 
Dewey,  181  N.  Y.  98;  Hodnett  v.  Gault,  64  N. 
Y.  App.  Div.  163. 

Pennsylvania.  —  Barnes  v.  Pickett  Hardware 
Co.,  203  Pa.  St.  570. 

South  Carolina.  —  McBrayer  v.  Mills,  62  S. 
Car.  36. 

Vermont.  —  Fletcher  v.  Brainerd,  75  Vt.  300. 
Washington.  —  Perkins  v.  Jennings,  27  Wash. 
145- 

It  is  the  part  pavment,  and  not  the  indorse- 
ment, which  tolls  the  statute.  Hastie  v.  Bur- 
rage,  69  K:in.  560. 

32  I.  3.  Louisiana  Rule. — "A  man  may 
acknowledge  his  debt  and  pay  part  of  it,  with- 
out renouncing  the  prescription  acquired  on  it." 
Slaughter's  Succession,  108  La.  492. 

325.  1.  Payment  Must  Have  Been  on  Debt 
in  Suit.  —  Boughton  v.  Boughton,  77  Conn.  7  ; 
Rothschild  y.  Sessell,  103  111.  App.  274;  Mc- 
Bride  v.  Ulmer,  30  Ind.  App.  154;  Price  v. 
Price,  66  S.  W.  Rep.  529,  23  Ky.  L.  Rep.  191 1  ; 
Pond  v.  French,  97  Me.  403  ;  Wilden  v.  McAl- 
lister, 91  Mo.  App.  446;  Hodnett  v.  Gault,  64 
N.  Y.  App.  Div.  163  ;  Barnes  v.  Pickett  Hard- 
ware Co.,  203  Pa.  St.  570,  citing  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  325  ;  Marshall  v. 
Brick,  16  Pa.  Super.  Ct.  530. 

2.  Concannon  v.  Smith,  134  Cal.  14;  Terrill 
v.  Deavitt,  73  Vt.  188. 

3.  Payment  Must  Be  Part  of  Greater  Debt.  — 
Boughton  v.  Boughton,  77  Conn.  7  ;  Rothschild 
v.  Sessell,  103  111.  App.  274  ;  McBride  v.  Ulmer, 
30  Ind.  App.  154;  Good  v.  Ehrlich,  67  Kan.  94; 
Pond  v.  French,  97  Me.  403. 

4.  If  the  Account  Consists  of  Many  Items.  — 
See  Pond  v.  French,  97  Me.  403. 

A  general  payment  on  an  account  of  many 
items  will  remove  the  bar  as  to  all.  Hammond 
v.  Hammond,  76  Vt.  4171 

Part  Payment  of  a  Book  Account  will  not  revive 
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the  whole  debt.    Rogers  v.  Newton,  71  N.  J.  L. 

469. 

326.  2.  Taylor  v.  Hollard,  (1902)  1  K.  B. 
676 ;  Boughton  v.  Boughton,  77  Conn.  7 ;  Price 
v.  Price,  66  S.  W.  Rep.  529,  23  Ky.  L.  Rep. 
191 1  ;  Barnes  v.  Pickett  Hardware  Co.,  203  Pa. 
St.  570,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  325  ct  seq. 

5.  Cooper  v.  Haythorn,  65  Kan.  860,  70  Pac. 
Rep.  581. 

Part  payment  by  debtor's  administrator  will 
toll  the  statute.    Slattery  v.  Doyle,  180  Mass.  27. 

6.  Involuntary  Payment.  —  Bay  City  Iron  Co. 
v.  Emery,  128  Mich.  506,  8  Detroit  Leg.  N.  760; 
Atchison,  etc.,  R.  Co.  v.  Atchison  Grain  Co., 
(Kan.  1902)  70  Pac.  Rep.  933  ;  Barnes  v.  Pickett 
Hardware  Co.,  203  Pa.  St.  570,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  325  ct  seq.; 
Terrill  v.  Deavitt,  73  Vt.  188  ;  Fletcher  v.  Brain- 
erd, 75  Vt.  300;  Lefurgey  v.  Harrington,  36 
Nova  Scotia  88. 

7.  Gorman  v.  Pettus,  72  Ark.  76 ;  Gray  v. 
Picrson,  7  Idaho  540  ;  Atchison,  etc.,  R.  Co.  v. 
Atchison  Grain  Co.,  (Kan.  1902)  70  Pac.  Rep. 
933:  Reeves  v.  Sawyer,  88  Minn.  218;  Shafer 
v.  Pratt,  79  N.  Y.  App.  Div.  447. 

327.  1.  Barnes  v.  Pickett  Hardware  Co., 
203  Pa.  St.  570,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  325  et  seq. 

2.  Payment  of  Interest.  —  Lyman  v.  Warner, 
(C.  C.  A.)  113  Fed.  Rep.  87.  citing  19  Am.  and 
Eng.  Enc  yc.  of  Law  (2d  ed.)  327  ;  Concannon  v. 
Smith,  134  Cal.  14;  Westinghouse  Co.  v.  Boyle, 
126  Mich.  677,  86  Am.  St.  Rep.  570.  8  Detroit 
Leg.  N.  180;  Rehm  v.  Frank,  16  Pa.  Sup.  Ct.  175. 

328.  3.  Freeze  v.  Lockhard,  87  Mo.  App. 
102.  See  also  Atchison,  etc.,  R.  Co.  v.  Atchison 
Grain  Co.,  (Kan.  1902)  70  Pac.  Rep.  933. 

5.  Does  Not  Start  Statute  Anew.  —  Westing- 
house  Co.  v.  Boyle,  126  Mich.  677,  86  Am.  St. 
Rep.  570,  8  Detroit  Leg.  N.  180;  Regan  v.  Wil- 
liams, 88  Mo.  App.  577  ;  Divine  v.  Miller.  70  S. 
Car.  225,  106  Am.  St.  Rep.  743  ;  Fletcher  v. 
Brainerd,  75  Vt.  300,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  328;  Lefurgey  v.  Har- 
rington, 36  Nova  Scotia  88. 

6.  Such  Credit  Cannot  Affect  Suretv.  — 
Good  v.  Ehrlich.  67  Kan.  94 :  Regan  v.  Wil- 
liams. 185  Mo.  620,  105  Am.  St.  Rep.  600. 

7.  Applications  of  Part  Payments.  —  Good  v. 
Ehrlich,  67  Kan.  94. 
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329.  6.  Proof  of  Part  Payment  —  a.  In  General. — See  note  i. 

b.  Indorsements  of  Part  Payments  —  (2)  By  Creditor.  —  See 

notes  4,  5. 

330.  See  notes  1,  2. 

By  Statute.  —  See  note  3. 

And  Parol  Evidence  Is  Admissible.  —  See  notes  5,  '6. 

331.  (3)  By  Third  Persons.  — See  note  3. 

c.  Entries  in  Books  of  Account.  —  See -notes  4,  5. 

d.  Question  for  Jury.  —  See  note  6. 

XIX.  Special  Request  for  Delay  by  Personal  Representative. 

—  See  note  7. 

332.  XX.  Burden  of  Proof  —  in  General.  —  See  note  9. 

333.  See  notes  1,  2,  4,  5,  6,  7. 

In  Cases  of  Fraud  or  Concealment.  —  See  note  8. 
As  to  Discovery  of  Fraud.  —  See  note  9. 


329.  1.  Gillingham  v.  Brown,  178  Mass. 
417;  Fowle.5  v.  Joslyn,  135  Mich.  333,  10  Detroit 
Leg.  N.  796. 

A  Letter  from  the  Debtor.  — ■  Bond  v.  Wilson, 

131  N.  Car.  505. 

Oral  Testimony.  —  In  Quebec  partial  payment 
may  in  a  commercial  matter  be  proved  orally. 
Boulet  v.  Metayer,  23  Quebec  Super.  Ct.  289. 

4.  Vinson  v.  Palmer,  45  Fla.  630  ;  Fowles  v. 
Joslyn,  135  Mich.  333,  10  Detroit  Leg.  N.  796. 
See  also  Gehres  v..  Orlowski,  36  Wash.  156. 

5.  Becker  v.  Oliver,  111  Fed.  Rep.  672,  49 
C.  C.  A.  533  ;  Regan  v.  Williams,  88  Mo.  App. 
577;  Ward  v.  Hoag,  78  N.  Y.  App.  Div.  510; 
Bond  v.  Wilson,  129  N.  Car.  387.  See  also 
McBride  v.  Ulmer,  30  Ind.  App.  154;  Good  v. 
Ehrlich,  67  Kan.  94;  Fletcher  v.  Brainerd,  75 
Vt.  300. 

Indorsements,  whether  made  before  or  after 
the  bar,  are  competent  evidence,  though  taken 
alone  they  are  not  sufficient.  McDowell  v.  Mc- 
Dowell, 75  Vt.  401,  98  Am.  St.  Rep.  831. 

330.  1.  Presumption  Against  Indorsement 
Near  Time  of  Bar.  —  Fowles  v.  Joslyn,  130  Mich. 
272,  9  Detroit  Leg.  N.  33  ;  Matter  of  Salisbury, 
(Surrogate  Ct.)  41  Misc.  (N.  Y.)  274;  Bachand 
v.  Lalumiere,  21  Quebec  Super.  Ct.  449. 

2.  Good  v.  Ehrlich,  67  Kan.  94;  Bay  City  Iron 
Co.  if.  Emery,  128  Mich.  506,  8  Detroit  Leg.  N. 
760;  Bond  v.  Wilson,  129  N.  Car.  387. 

3.  Small  v.  Rose,  97  Me.  286. 

The  New  Jersey  Statute  is  similar  to  that  of 
Wisconsin  as  stated  in  the  original  note.  Chris- 
topher v,  Wilkins,  (N.  J.  1902)  51  Atl.  Rep.  728. 

5.  Fletcher  v.  Brainerd,  75  Vt.  300. 

6.  Fowles  v.  Joslyn,  135  Mich.  333,  10  De- 
troit Leg.  N.  796. 

331.  3.  Indorsements  by  Third  Persons. — 
Bond  v.  Wilson,  129  N.  Car.  387. 

4.  Books  of  Account  —  Entries  by  Creditor.  — 
Coulter  v.  Clear  Creek  County  Bank,  18  Colo. 
App.  444. 

Books  kept  by  the  plaintiff's  agent,  containing 
entries  of  payments  on  notes,  are  admissible  to 
prove  payment.    Hastie  v.  Burrage,  69  Kan.  560. 

5.  Entries  by  Debtor  in  His  Own  Books.  — 
Reeves  V.  Sawyer.  88  Minn.  218;  Kirkpatrick 
v.  Goldsmith,  81  N.  Y.  App.  Div.  265.  See  also 
Vinson  v.  Palmer,  45  Fla.  630. 

6.  Rrcker  V.  Oliver,  1 1 1  Fed.  Rep.  672,  49 
C.  C.  A.  533:  Bond  v.  Wilson,  120  N.  Car.  387. 

7.  Special  Raquwt  for  Dtlay  —  T«nn«siee  Stat- 


ute. —  See  Hunter  v.  Hunter,  63  S.  Car.  78, 

90  Am.  St.  Rep.  663. 

332.  9.  Burden  on  Defendant.  —  Boynton  v. 
Haggart,  120  Fed.  Rep.  8:9,  57  C.  C.  A.  301  ; 
Wynian  v.  Bowman,  (C.  C.  A.)  127  Fed.  Rep. 
257;  Keagy  v.  Wellington  Nat.  Bank,  12  Okla. 
33  ;  Bradford  v.  Brennan  12  Okla.  333  ;  Hunter 
v.  Hunter,  63  S.  Car.  78,  90  Am.  St.  Rep.  663  ; 
Tyler  v.  Jester,  (Tex.  Civ  App.  1903)  74  S. 
W.  Rep.  359  ;  White  v.  Century  Gold  Min.,  etc., 
Co.,  28  Utah  331  :  Vashon  v.  Barrett,  09  Va. 
344;  Buck  v.  Newberry,  57  W.  Va.  681. 

333.  1 .  Where  Plaintiff's  Own  Showing  Prima 
Facie  Establishes  Bar  of  Statute.  —  Boynton  v. 
Haggart,  120  Fed.  Rep.  819,  57  C.  C.  A.  301; 
Crissey  v.  Morrill,  125  Fed.  Rep.  878,  60  C.  C. 
A.  460;  Wyman  v.  Bowman,  (C.  C.  A.)  127  Fed. 
Rep.  257;  Watkins  v.  Martin,  69  Ark.  311; 
Thornton  v.  Nichols,  119  Ga.  50;  Nelson  v. 
Stull,  65  Kan.  585,  affirmed  on  rehearing  65 
Kan.  592;  Griffin  v.  Drainage  Commission.  110 
La.  840;  Westervelt  v.  Filter.  (Neb.  1902)  89 
N.  W.  Rep.  994 ;  State  Bank  v.  Frey,  (Neb. 
1902)  91  N.  W.  Rep.  239;  Bond  v.  Wilson,  129 
N.  Car.  387;  Wilkes  v.  Allen,  131  N.  Car.  279; 
Hooker  v.  Worthington,  134  N.  Car.  283;  Brad- 
ford v.  Brennan,  12  Okla.  333;  Liberman  v. 
Gurensky,  27  Wash.  410. 

2.  Where  Plaintiff  Relies  on  New  Promise  or 
Part  Payment.  —  Simpson  v.  Brown-Desnoyers 
Shoe  Co.,  70  Ark  598 ;  Gregory  v.  Filbeck, 
(Colo.  App.  1904)  77  Pac.  Rep.  369;  Keagy  v. 
Wellington  Nat.  Bank,  12  Okla.  33;  Liberman 
v.  Gurensky,  27  Wash.  410;  Union  Bank  v. 
Nickell,  (W.  Va.  1905)  49  S.  F.  Rep.  1003. 

4.  Absence  of  Defendant.  -  Crise  s  v.  MoTri'll, 
125  Fed.  Rep.  878,  60  C.  C.  A.  460. 

5.  Where  the  Plaintiff  Sets  Up  Coverture  or  a 
Similar  Disability.  — ■  Westervelt  v.  Filter.  (  Meb. 
1902)  89  N.  W.  Rep.  994. 

6.  Watkins  v.  Martin,  69  Ark.  311. 

7.  Mcintosh  v.  Condron,  20  Pa.  Super.  Ct.  1 18. 

8.  Crissey  v.  Morrill,  125  Fed.  Rep.  878.  60 
C.  C.  A.  460;  Central  Bank  v.  Thayer,  184  Mn. 
6 1  ;  Jones  v.  Danforth,  (Neb.  1904)  99  N.  W. 
Rep.  495. 

Where  the  relation  of  the  parties  is  one  of 
trust,  the  burden  is  on  the  trustee  charged  with 
concealment  to  show  plaintiff's  knowledge  of 
the  fraud.    Faust  r.  Hosford,  119  Iowa  07. 

9.  Burden  on  Plaintiff  to  Show  Time  of  Discovery. 
—  Hooker  v.  Worthinfton,  134  N.  Car.  283. 
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notes  7,  8. 

33*. 

339. 


I.  Definition,  Nature,  and  Origin  —  2.  Origin  and  Extent.  —  See 


3.  Object  or  Purpose.  —  See  note  9. 

II.  Establishment  of  Relation  —  1.  In  General.  —  See  note  5. 
2.  Compliance  with  Statute  —  a.  Effect  of  Noncompliance  — 

General  Rule.  —  See  note  8. 

3  10.     Unintentional  Violation  of  Statute.  —  See  note  6. 

342.  b.  Construction  of  Statute  —  (2)  Strict  or  Liberal  Con- 
struction. —  See  notes  5,  6,  10. 

343.  See  note  1. 

314.    6.  Certificate  —  a.  Necessity.  —  See  note  10. 

346.    b.  Contents  and  Sufficiency  —  (2)  Statement  as  to  Capital 

Contributed —  The  Amount  of  Capital  Contributed.  —  See  note  4. 

317.  c.  False  Statements  in  Certificate.  —  See  note  n. 

348.  d.  Acknowledgment  or  Proof.  — See  note  7. 

351.  /.  Publication  —  (1)  Necessity.  —  See  note  1. 

352.  (3)  Proof.  —  See  note  9. 

354.  7.  Affidavit  —  c.  False  Statements  in  Affidavit. — See  notes 


355.    8.  Contributions  to  Capital — a.  NECESSITY  —  The  Special  Partner. — 

See  note  3. 


337.  7.  Limited  Partnership  Unknown  to 
Common  Law.  —  Cummings  v.  Hayes,  100  111. 
App.  347  ;  Moorhead  V.  Seymour,  (N.  Y.  City 
Ct.  Tr.  T.)  77  N.  Y.  Supp.  1050. 

8.  Limited  Partnership  Wholly  Statutory.  — 
Durgin  v.  Colburn,  176  Mass.  110;  Casola  v. 
Kugelman,  33  N.  Y.  App.  Div.  428,  affirmed 
164.  N.  Y.  608;  Moorhead  v.  Seymour,  (N.  Y. 
City  Ct.  Tr.  T.)  77  N.  Y.  Supp.  1050. 

33*.  9.  Object  to  Encourage  Employment  of 
o'apital  in  Trade.  —  Casola  v.  Kugelman,  33  N. 
Y.  App.  Div.  428,  affirmed  164  N.  Y.  608. 

339.  5.  Compliance  with  Statute  Essential. — 
Peabody  v.  Oleson,  15  Colo.  App.  346.  See 
;ilso  Sturgeon  v.  Apollo  Oil,  etc.,  Co.,  31  Pittsb. 
Leg.  T.  N.  S.  (Pa.)  197- 

8.  Noncompliance  Imposes  General  Liability.  — 
Peabody  v.  Oleson,  15  Colo.  App.  346; 
Cummings  i\  Hayes,  100  111.  App.  347  ;  Durgin 
v.  Colburn,  176  Mass.  110;  Casola  v.  Kugelman, 
33  N.  Y.  App.  Div.  428,  affirmed  164  N.  Y.  608; 
Lee  v.  Burnley,  195  Pa.  St.  58;  Sturgeon  v. 
Apollo  Oil.  etc..  Co.,  203  Pa.  St.  369. 

340.  6.  Reason  for  Noncompliance  Imma- 
terial.—  Contra,  Decker  v.  Chesapeake  West- 
.ern  Co.,  101  Va.  804 

312.  5.  Liberal  Construction  —  Portions  of 
Statute  Protecting  Public.  —  Cummings  v.  Hayes, 
100  111.  App.  347. 

6.  Substantial  Compliance  with  Statute  Suffi- 
cient. —  Cummings  v.  Hayes,  100  111.  App.  347; 
Moorhead  v.  Seymour,  (N.  Y.  City  Ct.  Tr.  T.) 
77  N.  Y.  Supp.  1050;  Strang  v.  Thomas,  114 
Wis.  509. 

10.  Strict  Construction  and  Compliance  Neces- 


sary. —  Lee  v.  Burnley,  195  Pa.  St.  58.  See 
also  Cummings  v.  Hayes,  100  111.  App.  347 
(portion  of  statute  authorizing  formation). 

343.  1.  Both  Strict  and  Substantial  Com- 
pliance Necessary.  —  See  Moorhead  v.  Seymour, 
(N.  Y.  City  Ct.  Tr.  T.)  77  N.  Y.  Supp.  1050. 

344.  10.  Statutory  Certificate  Necessary.  — 
Cummings  v.  Hayes,  100  111.  App.  347. 

346.  4.  Contribution  of  Special  Partner  Must 
Be  Stated. —  La  Montagne  v.  State  Bank,  94  N. 
Y.  App.  Div.  219. 

347.  11.  False  Certificate  Imposes  General 
Liability. — La  Montagne  v.  State  Bank,  94  N. 
Y.  App.  Div.  219. 

348.  7.  Acknowledgment  by  Attorney  in  Fact. 
-—Cummings  v.  Hayes,  100  111.  App.  347. 

351.  1.  Noncompliance  with  Statute  Imposes 
General  Liability.  — Buckle  v.  Her,  (Supm.  Ct. 
Ann.  T.)  40  Misc.  (N.  Y.)  214. 

352.  9.  Proof  of  Publication.  —  Buckle  v. 
Her,  (Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.)  214, 
holding,  however,  that  failure  to  file  proof  of 
publication  does  not  impose  liability  as  a  gen- 
eral partner  where  the  statute  does  not  specifi- 
cally so  declare. 

354.  1.  False  Statement  Imposes  General  Lia- 
bility. —  Moorhead  v.  Seymour,  (N.  Y.  City 
Ct.  Tr.  T.i  77  N.  Y.  Supp.  1050;  Hartford 
Nat.  Bank  v.  Beinecke,  80  N.  Y.  App.  Div.  546. 

5.  Affidavit  Speaks  from  Date  of  Filing.  — 
La  Montagne  v.  State  Bank.  94  N.  Y.  App.  Div. 
210. 

355.  3.  Contribution  by  Special  Partner 
Necessary. —  See  Sturgeon  v.  Apollo  Oil  ,  etc..  Co., 

31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  197. 
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356.  c.  Contribution  in  Cash  —  (i)  In  General.  —  See  note  3. 

357.  See  note  1. 

360.  e.  Time  of  Contribution.  —  See  note  2. 

/.  Manner  of  Making  Contribution  —  (2)  Must  Be  Bona  Fide 
and  Not  Merely  Colorable.  —  See  notes  9,  10. 

361.  9.  Firm  Name  —  c.  Using  Word  "  Limited."  —  See  note  9. 
363.    See  note  1. 

365.    12.  Renewals  —  a.  In  General. — See  note  2. 

368.  III.  Rights  and  Liabilities  —  1.  In  General  —  Accounting.  —  See 
note  4. 

2.  Liability  for  Debts  —  a.  General  Rule.  —  See  note  9. 

369.  d.  Authority  of  General  Partner  to  Bind  Special  Part 
NER.  —  See  note  10. 

377.  7.  Interference  —  a.  Prohibition  Against  Interference.  — . 
See  note  6. 

378.  b.  Penalty  for  Interference.  —  See  note  2. 

c.  What  Constitutes  Interference  —  Definition.  —  See  note  5. 
387.    IV.  Termination   of  Relation  —  Dissolution  —  1.  By  Operation 

of  Law  — -  Bankruptcy  or  Insolvency.  —  See  note  I. 


391.    LIQUIDATE  —  LIQUIDATION  —  LIQUIDATOR,    ETC.  —  See  notes 


8,  9- 


356.  3.  Cash  or  Checks  or  Notes  Convertible 
into  Cash  Sufficient.  —  Deckert  v.  Chesapeake 
Western  Co.,  101  Va.  804. 

357.  1.  Payment  by  Check  Insufficient.  — 

Moorhead  v.  Seymour,  (N.  Y.  City  Ct.  Tr.  T.) 
77  N.  Y.  Supp.  1050. 

360.  2.  Payment  Before  Filing  of  Certificate 
Necessary.  —  La  - Montagne  v.  State  Bank,  94  N. 
Y.  App.  Div,  219. 

9.  Colorable  Transaction  to  Evade  Statute.  — 
Hartford  Nat.  Bank  v.  Bcinecke,  80  N.  Y.  App. 
Div.  546. 

10.  Question  for  Jury.  —  See  Hartford  Nat. 
Bank  v.  Beinecke,  80  N.  Y.  App.  Div.  546. 

361.  9.    Word    "Limited"    Necessary. — 

Abington  Dairy  Co.  v.  Reynolds,  24  Pa.  Super. 
Ct.  632. 

Abbreviation  "  Ltd."  Sufficient.  —  Abington 
Dairy  Co.  v.  Reynolds,  24  Pa.  Super.  Ct. 
632. 

362.  1.  General  Liability  Penalty  for  Non- 
compliance. —  Abington  Dairy  Co.  v.  Reynolds, 
24  Pa.  Super.  Ct.  632. 

365.    2.  Continuance  Without  Renewal  Im- 


poses General  Liability. — •  Durgin  v.  Colburn,  176 

Mass.  110;  Strang  v.  Thomas,  114  Wis.  599. 

368.  4.  Liability  to  Account.  —  Bunting  v. 
Bunting,  199  Pa.  St.  27. 

9.  Special  Partner  Liable  if  Statute  Violated.  — 
Lee  v.  Burnley,  195  Pa.  St.  58. 

369.  10.  Customary  Practice  Known  to  All, 
—  See  Woodward  v.  Nelligan,  19  App.  Cas.  (D. 
C.)  550. 

377.  6.  Special  Partner  Prohibited  from  Act- 
ing in  Business.  —  La  Montagne  v.  State  Bank, 
94  N.  Y.  App.  Div.  219. 

378.  2.  General  Liability  the  Penalty  for  Inter- 
ference. —  La  Montagne  v.  State  Bank,  94  N.  Y. 
App.  Div.  219;  Strang  v.  Thomas,  114  Wis.  599. 

5.  Election  of  Directors.  —  See  Strang  v. 
Thomas,  114  Wis.  599. 

387.  1.  Bankruptcy  or  Insolvency  of  Firm. — 
Matter  of  Price,  69  N.  Y.  App.  Div.  37,  re- 
versed on  other  grounds  171  N.  Y.  15. 

391.  8.  Liquidated. —  Sec-  Chicago,  etc.,  R. 
Co.  v.  Mills,  18  Colo.  App.  8. 

9.  Liquidating  Partner.  —  Smith  v.  Proskey, 
82  N.  Y.  App.  Div.  19. 


LIQUIDATED  DAMAGES. 

395.  II.  Definitions  —  1.  Liquidated  Damages,  —  See  note  2. 

396.  2.  Penalty. —  See  note  1. 


395.  2.  Liquidated  Damages.  —  Stony  Creek 
Lumber  Co.  v.  Fields,  102  Va.  1.  See  also 
Deuninck  v.  West  Gallatin  Irrigation  Co.,  28 
Mont.  255. 

Contract  Favored.  —  It  is  the  policy  of  the 
courts  to  uphold  and  enforce  contracts  wherein 
the  sum  to  be  paid  is  not  in  the  nature  of  a 
penalty,  but  is  in  that  of  agreed  compensation. 
Van  Tuyl  v.  Young,  23  Ohio  Cir.  Ct.  15. 


396.  1.  Definition  of  Penalty.  —  J.  G.  Wag- 
ner Co.  v.  Monroe,  52  La.  Ann.  2132. 

The  term  penalty  prima  facie  excludes  the 
notion  of  liquidated  damages.  Iroquois  Furnace 
Co  v.  Wilkin  Mfg.  Co.,  181  111.  582. 

Purpose  of  Penalty  —  Insuring  Performance.  — 
Morrill  v.  Weeks,  70  N.  H.  178. 

Penalty  for  Nonperformance. — See  Salem  v.  An- 
son, 40  Oregon  330.  91  Am,  St.  Rep.  485. 
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IIMH.    III.  Liquidated  Damages  as  Distinguished  from  Penalty.  —  See 

notes  2,  3. 

:ii)7.    IV.  Construction  of  Contract  in  Case  of  Doubt.  —  See  note  2. 
:iOs».    V.  Rule  of  Intent  of  Parties  —  1.  General  Rule.  —  See  notes  3,  4. 


.'{JUL  2.  Distinction  Stated.  —  Salem  v.  An- 
son, 40  Oregon  339,  91  Am.  St.  Kep.  485.  See 
also  Empire  Loan,  etc.,  Co.  v.  McRae,  5  Ont.  L. 

Ucp.  710. 

3.  Practical  Effect  of  Distinction.  —  Heisen  v. 

West  fall,  86  111.  App.  576. 
•i97.    2.  Construction  of  Contract  in  Case  of 

Doubt.  —  Edgar,  etc.,  Foundry,  etc.,  Works  v. 
\J.  S.;  34  Ct.  CI.  205;  Mundy  v.  U.  S.,  35  Ct. 
CI.  265  ;  Amanda  Gold  Min.,  etc.,  Co.  v.  People's 
Min.,  etc.,  Co.,  28  Colo.  251  ;  Emack  v.  Camp- 
bell, 14  App.  Cas.  (D.  C.)  186;  Iroquois  Fur- 
nace Co.  v.  Wilkin  Mfg.  Co.,  181  111.  582;  Rad- 
loff  v.  Haase,  196  111.  365  ;  Kelly  v.  Fejervary, 
1 1 1  Iowa  693  ;  Day  Bros.  Lumber  Co.  v.  Ison, 
(Ky.  1901)  62  S.  W.  Rep.  516;  Disosway  v. 
Edwards,  134  N.  Car.  254,  citing  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  397.  See  also 
Rueker  v.  Campbell,  35  Tex.  Civ.  App.  178; 
Johnson  v.  Cook,  24  Wash.  474. 

Burden  of  Proof.  —  See  Emack  v.  Campbell,  14 
App.  Cns.  (.D.  C.)  186;  Kelly  v.  Fejervary,  m 
Iowa  603  ;  Small  v.  Burke,  92  N.  Y.  App.  Div. 
338. 

398.  3.  Intent  Governs  —  United  States. — 
Sun  Printing,  etc.,  Assoc.  v.  Moore,  183  U.  S. 
642;  Sherburne  v.  Hirst,  121  Fed.  Rep.  998; 
Pressed  Steel  Car  Co.  v.  Eastern  R.  Co.,  (C. 
C.  A.)  121  Fed.  Rep.  609. 

California.  —  Poque  v.  Kaweah  Power,  etc., 
Co.,  138  Cal.  664. 

District  of  Columbia.  —  Emack  v.  Campbell, 
14  App.  Cas.  (D.  C.)  186. 

Georgia.  —  Foote,  etc.,  Co.  v.  Malony,  115 
Ga.  985. 

Illinois.  —  Heisen  v.  Westfall,  86  111.  App. 
576;  Steer  v.  Brown,  106  III.  App.  361. 

Indiana.  —  Mondamin  Meadows  Dairy  Co.  v. 
P.rudi,  163  Ind.  642;  Chicago,  etc.,  R.  Co.  v. 
McEwen,  (Ind.  App.  1904)  71  N.  E.  Rep.  926. 

Kentucky.  —  Kilbourne  v.  Burt,  etc.,  Lumber 
Co.,  1 1 1  Ky.  693. 

Massachusetts.  —  Garcin  v.  Pennsylvania 
Furnace  Co.,  186  Mass.  405;  Glynn  v.  Moran, 
174  Mass.  233.  See  also  Guerin  v.  Stacy,  175 
Mass.  595. 

Minnesota.  —  Taylor  v.  Times  Newspaper  Co., 
83  Minn.  523,  85  Am.  St.  Rep.  473  ;  Womack 
v.  Coleman,  89  Minn.  17. 

Missouri.  —  St.  Louis,  etc.,  R.  Co.  v.  Jeffer- 
son Stone  Co.,  90  Mo.  App.  171  ;  May  v.  Craw- 
ford, 150  Mo.  504.  See  also  Menges  v.  Milton 
Piano  Co.,  96  Mo.  App.  283. 

Nebraska.  —  Lee  v.  Carroll  Normal  School 
Co.,  (Neb.  1901)  96  N.  W.  Rep.  65. 

New  Hampshire.  —  Morrill  v.  Weeks,  70  N. 
H.  178. 

New  lersey.  —  Moore  v.  Durnan,  63  N.  J.  Eq. 
96 :  Robinson  v.  Centenary  Fund,  68  N.  J.  L. 

725. 

New  York.  —  Curtis  v.  Van  Bergh,  161  N.  Y. 
-17:  Oesar  v.  Rubinson,  174  N.  Y.  492,  revers- 
ing 71  N.  Y.  App.  Div.  180;  Dunn  v.  Morgen- 
than,  73  N.  Y.  Apo.  Div.  147,  affirmed  175  N. 
Y.  5J8;  Liotta  v.  Abruzzo,  82  N.  Y.  Anp.  Div. 
429 ;  Small  v.  Burke,  92  N,  Y.  App.  Div.  338 ; 

?J2? 


.Murphy  v.  U.  S.  Fidelity,  etc.,  Co.,  100  N.  Y. 
App.  Div.  93;  Longobardi  v.  Yuliano,  (Supm. 
Ct.  App.  T.)  33  Misc.  (N.  Y.)  472;  Schreiber 
v.  Cohen,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.) 
546. 

North  Carolina.  —  Wheedon  v.  American 
Bonding,  etc.,  Co.,  128  N.  Car.  69;  Disosway  v. 
Edwards,  124  N.  Car.  254. 

Ohio.  —  See  Knox  Rock  Blasting  Co.  v. 
Grafton  Stone  Co.,  64  Ohio  St.  361. 

Oregon.  —  Salem  v.  Anson,  40  Oregon  339, 
91  Am.  St.  Rep.  485. 

Pennsylvania.  —  Emery  v.  Boyle,  200  Pa.  St- 
249. 

Texas.  —  Santa  Fe  St.  R.  Co.  v.  Schutz, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  39;  Rucker 
v.  Campbell,  35  Tex.  Civ.  App.  178;  Millar  v. 
Smith,  28  Tex.  Civ.  App.  386  ;  Dobbs  v.  Turner, 
(Tex.  Civ.  App.  1902)  70  S.  W.  Rep.  458  ;  Cope- 
Ian  v.  Holloman,  (Tex.  Civ.  App.  1899)  51  S. 
W.  Rep.  257. 

Virginia.  —  Stony  Creek  Lumber  Co.  v.  Fields, 
102  Va.  1. 

Washington.  —  Jennings  v.  McCormick,  25 
Wash.  427  ;  Drumheller  v.  American  Surety  Co., 
30  Wash.  530 ;  Jennings  v.  McCormick,  25 
Wash.  427. 

Wisconsin.  —  Davis   v.  La    Crosse  Hospital 
Assoc.,  121  Wis.  579. 
4.  Whole  Instrument  —  Situation  of  Parties  — 

United  States.  —  Sherburne  v.  Hirst,  121  Fed. 
Rep.  998  ;  Pressed  Steel  Car  Co.  v.  Eastern  R. 
Co.,  (C.  C.  A.)  121  Fed.  Rep.  609. 

California.  —  Pogue  v.  Kaweah  Power,  etc., 
Co.,  138  Cal.  664. 

Connecticut.  —  New  Britain  v.  New  Britain 
Telephone  Co.,  74  Conn.  326. 

Indiana.  —  Mondamin  Meadows  Dairy  Co.  v. 
Brudi,  163  Ind.  642. 

Kentucky.  —  Kilbourne  v.  Burt,  etc.,  Lumber 
Co.,  1 1 1  Ky.  693. 

Minnesota.  —  Womack  v.  Coleman,  89  Minn. 
17;  Taylor  v.  Times  Newspaper  Co.,  83  Minn. 
523,  85  Am.  St.  Rep.  473. 

Missouri.  —  May  v.  Crawford,  150  Mo.  504. 
See  also  Menges  v.  Mi'.ton  Piano  Co.,  96  Mo. 
App.  283  ;  Brevard  V.  Wimberly,  89  Mo.  App. 
33 

Nebraska.  —  Lee  v.  Carroll  Normal  School 
Co.,  (Neb.  1 90 1 )  96  N.  W.  Rep.  65. 

New  York.  —  Oesar  v.  Rubinson,  174  N.  Y. 
492,  reversing  71  N.  Y.  App.  Div.  180:  Dunn 
v.  Morgenthau,  73  N.  Y.  App.  Div.  147,  af- 
firmed 175  N.  Y.  518;  Curtis  v.  Van  Bergh.  161 
N.  Y.  47;  Peekskill,  etc.,  R.  Co.  v.  Peek-skill.  21 
N.  Y.  App.  Div.  q4,  affirmed  165  N.  Y.  628; 
Liotta  v.  Arbruzzo,  82  N.  Y.  App.  Div.  429 ; 
Murphy  v.  U.  S.  Fidelitv.  etc..  Co.,  100  N.  Y. 
App.  Div.  93  :  Schrfiber  v.  Cohen,  (Supm.  Ct. 
Spec.  T.)  38  Misc.  (N.  Y.)  546. 

North  Carolina.  —  Disosway  v.  Edwards.  134 
N.  Car.  254. 

Oregon.  —  Salem  v.  Anson,  40  Oregon  339, 
9 1  Am.  St.  Rep.  485. 

Pcnnsylvaniu,  —  Emery  v.  Boyle,  200  Pa.  St. 
249. 
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399.  See  note  i. 

2.  Qualification  of  General  Rule.  —  See  notes  2,  3,  4 

400.  See  note  1. 

VI.  Language  Not  Conclusive.  —  See  notes  2,  3. 

401.  See  notes  1 ,  2. 

To  the  Use  of  the  Terms  "  Forfeit,"  "  Forfeiture,"  or  "  Forfeit  and  Pay."  —  See 

notes  3,  4. 


Texas.  —  Dobhs  v.  Turner,  (Tex.  Civ.  App. 
190:2)  70  S.  W.  Rep.  458;  Rucker  v.  Campbell, 
35  Tex.  Civ.  App.  178;  Copeland  v.  Holloman, 
(Tex.  Civ.  App.  1899)  Si  S.  W.  Rep.  257. 

Vxrgmxa.  —  Stony  Creek  Lumber  Co.  v.  Fields, 
102  Va.  1. 

Washington.  —  Jennings  v.  McCormick,  25 
Wash.  427. 

Wisconsin. —  Davis  v.  La  Crosse  Hospital 
*\ssoc,  i2i  Wis.  579. 

399.  1.    Value  of  Property  —  Consideration. 

—  See  Emery  v.  Boyle,  200  Pa.  St.  249. 

2.  Intention  Not  Conclusive.  —  McDaniels  v. 
Govvey,  30  Wash.  412. 

3.  Where  Intent  Illegal. — Emery  v.  Boyle,  200 
Pa.  St.  249  ;  Madison  v.  American  Sanitary  En- 
gineering Co.,  1 1 S  Wis.  480.  See  also  Kil- 
bourne  v.  Burt,  etc.,  Lumber  Co.,  111  Ky.  693; 
Knox  Rock  Blasting  Co.  v.  Grafton  Stone  Co., 
64  Ohio  St.  361. 

4.  Compensation  the  Rule.  —  Stillwell  v. 
Paepcke-Leicht  Lumber  Co.,  73  Ark.  432,  citing 
19  Am.  and  Enc.  Encyc.  of  Law  (2d  ed.)  399; 
New  Britain  v.  New  Britain  Telephone  Co.,  74 
Conn.  326:  Steer  v.  Brown,  106  111.  App.  361; 
Kelley  v.  Fejervary,  11 1  Iowa  693;  Menges  V. 
Milton  Piano  Co.,  96  Mo.  App.  283 ;  Lee  v. 
Carroll  School  Co.,  (Neb.  1901)  96  N.  W.  Rep. 
65;  McDaniels  v.  Gowey,  30  Wash.  412;  Madi- 
son v.  American  Sanitarv  Engineering  Co.,  118 
Wis.  480. 

Reasonableness.  —  L.  P.,  etc.,  Smith  Co.  v.  U. 
S.,  34  Ct.  CI.  472  ;  Davis  v.  La  Crosse  Hospital 
Assoc.,  121  Wis.  579. 

400.  1.  Contracts  to  Pay  Money.  —  McCul- 
lough  v.  Mccre,  11  1  111.  App.  545,  citing  19  Am. 
and  Eng.  Encyc.  or  Law  (2d  ed.)  400;  Kelly 
v.  Fejervary,  m  Iowa  693;  Morrill  v.  Weeks, 
70  N.  H.  178;  Madison  v.  American  Sanitary 
Engineering  Co.,  118  Wis.  480. 

2.  Language  Not  Conclusive.  —  L.  P.,  etc., 
Smith  Co.  v.  U.  S.,  34  Ct.  CI.  472;  Pogue  v. 
Kaweah  Power,  etc.,  Co.,  138  Cal.  664;  Redloff 
v.  Haase,  196  111.  365 ;  McCullough  v.  Moore, 
in  111.  App.  c-)5;  Mondamin  Meadows  Dairy 
Co.  v.  Brudi,  163  Ind.  642;  May  v.  Crawford, 
150  Mo.  504:  Robinson  V.  Centenary  Fund.  68 
N.  J.  L.  723,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  400  ;  Salem  v.  Anson,  40  Oregon 
339,  91  Am.  St.  Rep.  485,  citing  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  400;  Stony 
Creek  Lumber  Co.  v.  Fields,  102  »Va.  1.  See 
filso  Pnrlin.  etc.,  Co.  v.  Boatman,  84  Mo.  App. 
67,  second  appeal  89  Mo.  App.  43  ;  McDaniels 
v.  Gowev,  30  Wash.  412. 

3.  "Liquidated  Damages"  Held  Penalty  — 
United  Statrs.  —  Chicago  House-Wrecking  Co. 
v.  U.  S.,  (C  C.  A.)  106  Fed.  Rep.  385.  See 
also  Edgar,  etc.,  Foundry,  etc.,  Works  v.  U.  S., 
34  Ct.  CI.  205. 

Alabama.  —  Mansur,  etc.,  Implement  Co.  v. 
Tjssier  Arms,  etc.,  Co.,  136  Ala.  597.  , 
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California. —  Pogue  v.  Kaweah  Power,  etc., 
Co.,  138  Cal.  664. 

Connecticut.  —  New  Britain  v.  New  Britain 
Telephone  Co.,  74  Conn.  326. 

Illinois.  — •  Iroquois  Furnace  Co.  v.  Wilkin 
Mfg.  Co.,  181  111.  582;  Radloff  v.  Haase,  196 
111.  365;  Heisen  v.  Westfali,  86  111.  App.  576; 
Steer  v.  Brown,  106  111.  App.  361  ;  McCullough 
v.  Moore,  1 1 1  111.  App.  545. 

Indiana.  —  Mondamin  Meadows  Dairy  Co.  v. 
Brudi,  163  Ind.  642. 

Iowa.  —  Coen  v.  Birchard,  124  Iowa  394. 

Massachusetts.  —  See  Guerin  v.  Stacy,  175 
Mass.  595. 

Missouri.  —  Menges  v.  Milton  Piano  Co.,  96 
Mo.  App.  283. 

New  Jersey.  —  Robinson  v.  Centenary  Fund, 
68  N.  J.  L.  723,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  400. 

Nezv  York.  —  Cxsar  v.  Rubinson,  174  N.  Y. 
492,  reversing  71  N.  Y.  App.  Div.  180;  D'Ap- 
puzo  v.  Albright,  (N.  Y.  City  Ct.  Tr.  T.)  76 
N.  Y.  Supp.  654;  Schreiber  v.  Cohen,  (Supm. 
Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  546.  See  also 
Peek-skill,  etc.,  R.  Co.  v.  Peekskill,  21  N.  Y. 
App.  Div.  94,  affirmed  165  N.  Y.  628. 

North  Carolina.  —  Wheedon  "'.  American 
Bonding,  etc.,  Co.,  128  N.  Car.  69. 

Oregon.  —  Salem  v.  Anson,  40  Oregon  339, 
91  Am.  St.  Rep.  485,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  400. 

Texas.  —  Santa  Fe  St.  R.  Co.  v.  Schutz, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  39. 

Wisconsin.  —  Madison  v.  American  Sanitary 
Engineering  Co.,  118  Wis.  480. 

401 .  1.  "  Penalty  "  Held  Liquidated  Damages. 
—  Re  White,  84  L.  T.  N.  S.  594;  Pogue  v. 
Kaweah  Power,  etc.,  Co.,  138  Cal.  664;  Iro- 
quois Furnace  Co.  v.  Wilkin  Mfg.  Co.,  181  111. 
582;  McCullough  v.  Moore.  111  III.  App.  545; 
Lamson  v.  Marshall,  133  Mich.  250;  Robinson 
v.  Centenary  Fund,  68  N.  J.  L.  723,  citing  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  400; 
Small  v.  Burke,  92  N.  Y.  App.  Div.  338  ;  Liotta 
v.  Abruzzo,  82  N.  Y.  App.  Div.  429  ;  Disosway 
v.  Edwards,  134  N.  Car.  254  ;  Salem  v.  Anson, 
40  Oregon  339,  91  Am.  St.  Rep.  485,  citing  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  400; 
Illinois  Cent.  R.  Co.  v.  Southern  Seating,  etc., 
Co.,  104  Tenn.  568,  78  Am.  St.  Rep.  933  ;  Mon- 
roe v.  South.  (Tex.  Civ.  App.  1901)  64  S.  W. 
Rep.  1014:  Madison  v.  American  Sanitary  En- 
gineering Co.,  118  Wis.  480. 

2.  "  Penalty "  Moro  Nearly  Conclusive  than 
"Liquidated  Damages."  — Steer  7'.  Brown,  106 
111.  App.  361  ;  Kilbourne  v.  Burt,  etc.,  Lumber 
Co.,  1 1  t  Ky.  693  :  Small  v.  Burke,  92  N.  Y.  Anp. 
Div.  338  ;  Madison  v.  American  Sanitary  En- 
r-i"<»e''ing  Co.,  118  Wis.  480. 

3.  D'Appuzo  v.  Albright.  (N.  Y.  City  Ct.  Tr. 
T. )  76  N.  Y.  Supp.  654.  See  also  Edgar,  etc., 
Foundry,  etc.,  Works  v.  U.  S,,  34  Ct.  CI.  205. 
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403.    VII.  Where  Actual  Damages  Ascertainable  on  Breach.  —  See 

note  2. 

VIII.  Where  Actual  Damages  Not  Readily  Shown  —  1.  In  Gen- 
eral. —  See  note  3. 


Penalty  and  Forfeiture  Generally  Synonymous, 

—  Steer  v.  Brown,  106  111.  App.  361. 

4.  "Forfeit,"  etc.,  Denoting  Liqui- 
dated Damages.  — Womack  v.  Coleman,  89  Minn. 
17;  Hanlie-Tynes  Foundry,  etc.,  Co.  v.  Glen 
Allen  Oil  Mill,  84  Miss.  259  ;  Dobbs  v.  Turner, 
(Tex.  Civ.  App.  1902)  70  S.  W.  Rep.  458; 
Millar  v.  Smith,  28  Tex.  Civ.  App.  386. 

•102.  2.  Actual  Damages  Ascertainable  in 
Breach  —  United  States.  —  Sun  Printing,  etc., 
Assoc.  v.  Moore,  183  U.  S.  642;  Chicago  House- 
Wrecking  Co.  v.  U.  S.,  (C.  C.  A.)  106  Fed.  Rep. 
383  ;  Home  Land,  etc.,  Co.  v.  McNamara,  (C. 
C.  A.)  in  Fed.  Rep.  822;  Brooks  v.  Wichita, 
(C.  C.  A.)  114  Fed.  Rep.  297;  L.  P.,  etc.,  Smith 
Co.  v.  U.  S.,  34  Ct.  CI.  472. 

Alabama.  —  Mansur,  etc.,  Implement  Co.  v. 
Tissier  Arms,  etc.,  Co.,  136  Ala.  597. 

California. — Jack  v.  Sinsheimer,  125  Cal.  563. 

District  of  Columbia.  —  Emack  v.  Campbell, 
14  App.  Cas.  (D.  C.)  186. 

Illinois,  —  Radloff  v.  Haase,  196  111.  365. 

Iowa.  —  Coen  v.  Birchard,  124  Iowa  394, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  402. 

Kentucky.  —  Kilbourne  v.  Burt,  etc.,  Lumber 
Co.,  1 1 1  Ky.  693. 

Minnesota.  —  Taylor  v.  Times  Newspaper 
Co.,  83  Minn.  523,  85  Am.  St.  Rep.  473. 

Missouri.  —  Brevard  v.  Wimberly,  89  Mo. 
App.  331  ;  May  v.  Crawford,  150  Mo.  504;  Hill 
v.  Wertheimer-S warts  Shoe  Co.,  150  Mo.  483; 
Parlin,  etc.,  Co.  v.  Boatman,  84  Mo.  App.  67, 
second  appeal  89  Mo.  App.  43. 

New  York.  —  Caesar  v.  Rubinson,  1 74  N.  Y. 
492,  reversing  71  N.  Y.  App.  Div.  180;  D'Ap- 
puzo  v.  Albright,  (N.  Y.  City  Ct.  Tr.  T.)  76 
N.  Y.  Supp.  654;  Schreiber  v.  Cohen,  (Supm. 
Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  546. 

North  Carolina.  —  Disosway  v.  Edwards,  134 
N.  Car.  254,  citing  19  Am.  and  Eng.  Encyc.  op 
Law  (2d  ed.)  402. 

Ohio.  —  See  Knox  Rock  Blasting  Co.  v.  Graf- 
ton Stone  Co.,  64  Ohio  St.  361. 

Oklahoma.  —  Mansur-Tebbetts  Implement  Co. 
v.  WHlet,  10  Okla.  383- 

South  Dakota.  —  See  Seim  v.  Krause,  13  S. 
Dak.  530. 

Texas.  —  Millar  v.  Smith,  28  Tex.  Civ.  App. 

386. 

Virginia.  —  Stony  Creek  Lumber  Co.  f . 
Fields,  102  Va.  1. 

Washington.  —  See  McDaniels  v.  Gowey,  30 
Wash.  412. 

3.  Actual   Damages   Not  Readily  Shown  — 

United  States.  —  Davis  v.  Alpha  Portland  Ce- 
ment Co.,  134  Fed.  Rep.  274;  Pressed  Steel 
Car  Co.  v.  Eastern  R.  Co.,  (C.  C.  A.)  121  Fed. 
Rep.  60*9;  Sherburne  v.  Hirst,  121  Fed.  Rep. 
998;  Schroeder  v.  California  Yukon  Trading 
Co.,  95  Fed.  Rep.  296. 

Arkansas.  —  Stillwell  v.  Paepcke-Leicht  Lum- 
ber Co.,  73  Ark.  432.  . 

California.  —  Pogue  v.  Kaweah  Power,  etc., 
Co.,  138  Cal.  664;  Escondido  Oil,  etc.,  Co.  v. 
Glaser,  144  Cal.  494. 
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Connecticut.  —  New  Britain  v.  New  Britain 
Telephone  Co.,  74  Conn.  326. 

Illinois. — ■  McCullough  v.  Moore,  11 1  111. 
App.  545,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  402;  Heisen  v.  Westfall,  86  111. 
App.  576;  Steer  v.  Brown,  106  111.  App.  361; 
Lcavitt  v.  Bolton,  102  111.  App.  582. 

Indiana. —  Mondamin  Meadows  Dairy  Co.  v. 
Hrudi,  163  Ind.  642;  Chicago,  etc.,  R.  Co.  v. 
McEwen,  (Ind.  App.  1904)  71  N.  E.  Rep.  926; 
Tenner  v.  Magee,  34  Ind.  App.  176. 

Kentucky.  — ■  Kilbourne  v.  Burt,  etc.,  Lumber 
Co.,  1 1 1  Ky.  693. 

Massachusetts.  —  Garst  v.  Harris,  177  Mass. 
72;  Guerin  v.  Stacy,  175  Mass.  595;  Glynn  v. 
Moran,  174  Mass.  233. 

Maine.  —  Augusta  Steam  Laundry  Co.  v.  De- 
bow,  98  Me.  496. 

Minnesota.  —  Taylor  v.  Times  Newspaper  Co., 
83  Minn.  523,  85  Am.  St.  Rep.  473. 

Missouri.  — ■  Menges  v.  Milton  Piano  Co.,  06 
Mo.  App.  283;  May  v.  Crawford,  150  Mo.  504; 
St.  Louis,  etc.,  R.  Co.  v.  Jefferson  Stone  Co., 

90  Mo.  App.  171. 

New  Jersey.  —  Moore  v.  Durnam,  63  N.  J. 
Eq.  96  ;  Robinson  v..  Centenary  Fund,  68  N.  J. 
L.  723- 

New  York.  —  Cresar  v.  Rubinson,  1 74  N.  Y. 
492,  reversing  71  N.  Y.  App.  Div.  180;  Curtis 
v.  Van  Bergh,  161  N.  Y.  47  ;  Dunn  v.  Morgcn- 
thau,  73  N.  Y.  App.  Div.  147,  affirmed  175  N. 
Y.  518;  Peekskill,  etc.,  R.  Co.  v.  Peekskill,  21 
N.  Y.  App.  Div.  94,  affirmed  165  N.  Y.  628; 
Liotta  v.  Abruzzo,  82  N.  Y.  App.  Div.  429 ; 
Longobardi  v.  Yuliano,  (Supm.  Ct.  App.  T.)  33 
Misc.  (N.  Y.)  472. 

North  Carolina.  —  Disosway  v.  Edwards,  134 
N.  Car.  254,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  402. 

Ohio.  —  Knox  Rock  Blasting  Co.  v.  Grafton 
Stone  Co.,  64  Ohio  St.  361  ;  Van  Tuyl  v. 
Young,  23  Ohio  Cir.  Ct.  15. 

Oregon.  —  Salem  v.  Anson,  40  Oregon  339, 

91  Am.  St.  Rep.  485,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  402. 

Pennsylvania.  —  Emery  v.  Boyle,  200  Pa.  St. 
249. 

South  Carolina.  — ■  Carter  v.  Kaufman,  67  S. 
Car.  456. 

South  Dakota.  —  Barnes  v.  Clement,  12  S. 
Dak.  270. 

Tennessee.  — •  Illinois  Cent.  R.  Co.  v.  South- 
ern Seating,  etc.,  Co.,  104  Tenn.  568.  78  Am. 
St.  Rep.  933. 

Texas.  —  Dobbs  v.  Turner,  (Tex.  Civ.  App. 
1902)  70  S.  W.  Rep.  458;  Millar  v.  Smith.  28 
Tex.  Civ.  App.  386 ;  Tobler  v.  Austin,  22  Tex. 
Civ.  App.  99 ;  Santa  Fe  St.  R.  Co.  v.  Schutz, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  39. 

Virginia.  —  Stony  Creek  Lumber  Co.  v. 
Fields,  102  Va.  1. 

Washington.  —  Jennings  v.  McCormick,  25 
Wash.  427 ;  McDaniels  v.  Gowey.  30  Wash. 
412:  Johnson  v.  Cook,  24  Wash.  474:  Jennings 
v.  McCormick.  25  Wash.  427. 

Wisconsin.  —  Madison  v.  American  Sanitary 
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404.    3.  Uncertainty  of  Actual  Damages  Not  Conclusive  of  Construction.  — 

—  See  note  5. 

40.3.   IX.  Contracts  for  Performance  of  Single  Thing  —  1.  In  General. 

—  See  note  Is 

X.  Contracts  for  Performance  of  Several  Conditions  —  1.  In 

General.  —  See  note  4. 

408.    2.  Conditions  Varying  in  Importance.  —  See  note  2. 

407.  5.  Where  Actual  Damages  Uncertain  in  Some  Particulars  Only.  —  See 

note  £; 

408.  6.  Contracts  Susceptible  of  Part  Performance  or  Breach  in  Unimportant 

Particular  —  a.  In  General.  —  See  note  4. 

401).  J.  Transformation  of  Liquidated  Damages  into  Penal 
Sum.  —  See  note  3. 

XI.  Alternative  Agreements.  —  See  note  4. 

410.  XII.  Where  Sum  Named  Collateral  to  Object  of  Contract. — 
See  note  1. 

XIII.  Where  Sum  Named  Disproportionate  to  Actual  Damages  — 
1.  General  Rule.  —  See  note  2. 


Engineering  Co.,  118  Wis.  480;  Davis  v.  La 
Crosse  Hospital  Assoc.,  121  Wis.  579. 

Canada.  —  Snider  v.  McKelvey,  27  Ont.  App. 
339- 

Rule  by  Statute.  — Jack  v.  Sinsheimer,  125  Cal. 
563- 

Statutes  similar  to  that  of  California,  stated 
in  the  original  note,  have  been  enacted  in  Mon- 
tana, Home  Land,  etc.,  Co.  v.  McNamara,  (C. 
C.  A.)  1 1  t  Fed.  Rep.  822:  Denninck  v.  West 
Ga'latin  Irrigation  Co.,  28  Mont.  255  ;  in  Okla- 
homa. Mansur  Tebbetts  Implement  Co.  v.  Willet, 
10  Okla.  383  ;  and  in  South  Dakota,  Seim  v. 
Krause,  13  S.  Dak.  530. 

404.  5.  Reasonableness  of  Amount. —  Curtis 
v.  Van  Bergh,  161  N.  Y.  47. 

405.  1.  Contract  for  Single  Act  or  Condition. 

—  Strickland  v.  Williams,  (1899)  1  Q.  B.  382; 
Robinson  v.  Centenary  Fund,  68  N.  J.  L.  725  ; 
Stony  Creek  Lumber  Co.  v.  Fields,  102  Va.  1. 
See  also  Tobler  if:  Austin,  22  Tex.  Civ.  App. 
99  :  Johnson  z:  Cook,  24  Wash.  474. 

4.  Contract  for  Performance  of  Several  Conditions. 

—  Strickland  v.  Williams.  (1899)  1  Q.  B.  382. 
■IQii.    2.  Conditions  Varying  in  Importance.  — 

East  Moline  Co.  v.  Weir  Plow  Co.,  (C.  C.  A.) 
95  Fed.  Rep.  250  ;  Mansur,  etc..  Implement  Co. 
V,  Tissier  Arms.  etc..  Co.,  136  Ala.  597;  Iro- 
quois Furnace  Co.  v.  Wilkin  Mfg.  Co.,  181  111. 
582.  See  alr-o  Guerin  r.  Stacy,  175  Mass.  595; 
Miore  v.  Dtirnam,  63  N.  J.  Eq.  96. 

107.  3.  Damages  Uncertain  in  Some  Particu- 
lars. —  East  Moline  Co.  v.  Weir  Plow  Co.,  (C. 
C.  A.)  95  Fed.  Rep.  250;  Mansur,  etc.,  Imple- 
ment Co.  v.  Tissier  Arms,  etc.,  Co.,  136  Ala. 
597  ;  Iroquois  Furnace  Co.  v.  Wilkin  Mfg.  Co., 
181  111.  582;  Parlin,  etc..  Co.  v.  Boatman,  84 
Mo.  App.  67,  second  appeal  89  Mo.  App.  43  ; 
Enlery  v.  Boyle,  200  Pa.  St.  249;  McDaniels  v. 
Cowey,  30  Wash.  412.  See  also  Brevard  v. 
Wimberly.  80  Mo.  App.  331. 

40S.  4.  Contract  Susceptible  of  Part  Perform- 
ance. —  Mm'iir,  etc.,  Implement  Co.  v.  Tissier 
Arm1:,  etc..  Co.,  136  Ala.  597. 

KOO.  3.  Licmidated  Damages  Transformed 
into  Penalty.  —  Coen  v.  Birchard,  124  lown 
■394.  dHno  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  409. 


4.  Lapse  of  Time  —  Right  of  Election  Shifts.  — 

Amanda  Gold  Min.,  etc.,  Co.  v.  People's  Min., 
etc.,  Co.,  28  Colo.  251. 

4 IO.  1.  Stated  Sum  Collateral  to  Object  of 
Contract.  —  Heisen  v.  Westfall,  86  111.  App.  576; 
Salem  v.  Anson,  40  Oregon  339,  91  Am.  St. 
Rep.  485. 

2.  Amount  Disproportionate  to  Actual  Damages 

—  United  States.  —  Northwest  Fixture  Co.  v. 
Kilbourne,  etc.,  Co.,  (C.  ,C.  A.)  128  Fed.  Rep. 
256,  citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  410;  Wood  v.  Niagara  Falls  Paper  Co., 
(C.  C.  A.)  121  Fed.  Rep.  818;  Pressed  Steel 
Car  Co.  v.  Eastern  R.  Co.,  (C.  C.  A.)  121  Fed. 
Rep.  609  ;  Home  Land,  etc.,  Co.  v.  McNamara, 
(C.  C.  A.)  in  Fed.  Rep.  822;  Chicago  House- 
Wrecking  Co.  v.  U.  S.,  (C.  C.  A.)  106  Fed.  Rep. 
385  ;  Schroeder  v.  California  Yukon  Trading 
Co.,  95  Fed.  Rep.  296. 

Arkansas.  —  Stillwell  Paepcke-Leicht  Lum- 
ber Co.,  73  Ark.  432. 

Connecticut.  —  New  Britain  v.  New  Britain 
Telephone  Co.,  74  Conn.  326. 

District  of  Columbia.  —  Emack  v.  Campbell, 
14  App.  Cas.  (D.  C.)  186. 

Illinois.  —  Iroquois  Furnace  Co.  v.  Wilkin 
Mfg.  Co.,  181  111.  582;  Radloff  v.  Haase,  196 

hi,  36s. 

Indiana.  —  Mor.damin  Meadows  Dairy  Co.  v. 
Brudi,  163  Ind.  642;  Chicago,  etc.,  R.  Co.  v. 
McEwen,  (Ind.  App.  1904)  71  N.  E.  Rep.  926; 
Benner  v.  Magee,  30  Ind.  App.  176;  Bird  v. 
St.  John's  Episcopal  Church,  154  Ind.  138. 

Iowa.  —  Coen  v.  Birchard,  124  Iowa  394, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  410. 

Kentucky.  —  Whitehead  v.  Brothers  Lodge, 
etc.,  (Ky.  1901)  62  S.  W.  Rep.  873. 

Maine. — -Augusta  Steam  Laundry  Co.  t>.  De- 
how,  98  Me.  496. 

Michigan.  —  See  Lamson  v.  Marshall,  133 
Mich.  250. 

Minnesota.  —  Taylor  v.  Times  Newspaper  Co., 
83  Minn.  523,  85  Am  St.  Rep.  473. 

Missouri.  —  St.  Louis,  etc.,  R.  Co.  v.  Jeffer- 
son Stone  Co.,  90  Mo.  App.  \y\  •  Zimmerman  v. 
Conrad.  (Mo.  App.  1903)  74  N.  W.  Rep.  no: 
Brevard  v.  Wimberly,  89  Mo.  App.  331  ;  May 
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-111.    2.  Doctrine  that  Expressed  Intent  Governs.  —  Sec  note  i. 

3.  Where  Amount  Named  Excessive  —  a.  In  General.  —  See  note  3. 
b.  Where  Actual  Damages  Only  Nominal.  —  See  note  5. 
5.  Several  Conditions  —  Excessiveness  as  to  Some,  Inadequacy  as  to 
Others.  —  See  note  7. 

Hit.  XV.  Deposits  and  Partial  Payments — 1.  Deposits.  —  See  note  3. 
•li  t.    2.  Partial  Payments.  —  See  note  1. 

But  Cases  Are  Not  Wanting.  —  See  note  2. 

1 1.1.    XVI.  Retention  of  Consideration  for  Part  to  Secure  Complete 

Performance.  —  See  note  1. 

XVII.  Bond  in  Penalty  of  Stated  Sum. —  See  note  2. 
116.    XVIII.  Contracts  for  Payment  of  Money  —  1.  General  Rule. — 

See  note  2. 

418.    3.  Money  Due  in  Instalments.  —  See  note  1. 

420.    XX.  Contracts  with  Reference  to  Real  Property  —  2.  Contracts 

of  Lease.  —  See  notes  2,  5. 

XXI.  Contracts  Not  to  Engage  in  Particular  Business  or 
Profession.  —  See  note  7. 


v.  Crawford,  150  Mo.  504;  Parlin,  etc.,  Co.  v. 
Boatman,  84  Mo.  App.  67,  second  appeal  89  Mo. 
App.  43.  See  also  Thorn,  etc.,  Lime,  etc.,  Co. 
v.  Citizens  Bank,  158  Mo.  272;  Ramlose  v.  Doll- 
man,  100  Mo.  App.  347. 

Nebraska.  —  Lee  v.  Carroll  Normal  School 
Co.,  (Neb.  1901)  96  N.  W.  Rep.  65. 

New  Jersey.  —  Moore  v.  Durnam,  63  N.  J. 
Eq.  96  ;  Robinson  v.  Centenary  Fund,  68  N.  J. 
L.  725- 

New  York.  —  Caesar  v.  Rubinson,  174  N.  Y. 
492,  reversing  71  N.  Y.  App.  Div.  180;  Peeks- 
kill,  etc.,  R.  Co.  v.  Peekskill,  21  N.  Y.  App. 
Div.  94,  affirmed  165  N.  Y.  628;  Dunn  v.  Mor- 
genthau,  73  N.  Y.  App.  Div.  147,  affirmed  175 
N.  Y.  518;  Liotta  v.  Abruzzo,  82  N.  Y.  App. 
Div.  429;  Schreiber  v.  Cohen,  (Supm.  Ct.  Spec. 
T.)  38  Misc.  (N.  Y.)  546.  See  also  Curtis  v. 
Van  Bergh,  161  N.  Y.  47. 

North  Carolina.  —  Wheedon  v.  American/ 
Bonding,  etc.,  Co.,  128  N.  Car.  69;  Disosway  v. 
Edwards,  134  N.  Car.  254. 

Oregon.  —  Salem  v.  Anson,  40  Oregon  339, 
91  Am.  St.  Rep.  485. 

Pennsylvania.  —  Emery  V.  Boyle,  200  Pa. 
St.  249. 

Tennessee.  —  Illinois  Cent.  R.  Co.  v.  South- 
ern Seating,  etc.,  Co.,  104  Tenn.  568,  78  Am. 
St.  Rep.  933-  . 

Texas.  —  Dobbs  v.  Turner,  (Tex.  Civ.  \pp. 
1902)  70  S.  W.  Rep.  458;  Copeland  v.  Hollo- 
man,  (Tex.  Civ.  App.  1899)  51  S.  W.  Rep.  257. 
See  also  Monroe  V.  South,  (Tex.  Civ.  App. 
1901)  64  S.  W.  Rep.  1014;  Brown  Iron  Co.  v. 
Norwood,  (Tex.  Civ.  App.  1902)  69  S.  W.  Rep. 
253- 

Washington.  —  Jennings  V.  McCormick,  25 
Wash.  427. 

Wisconsin.  —  J.  G.  Wagner  Co.  v.  Cavvker, 
112  Wis.  532;  Madison  v.  American  Sanitary 
Engineering  Co.,  118  Wis.  480;  Davis  v.  La 
Crosse  Hospital  Assoc.,  121  Wis.  579. 

411.  1.  Intent  Governs.  —  See  Emark  v. 
Campbell,  14  App.  Cas.  (D.  C.)  186  ;  Copeland 
V.  Hollman,  (Tex.  Civ.  App.  1899)  5'  S.  W. 
Rep.  257. 

3.  8um  Excessive.  —  Edgar,  etc.,  Foundry,  etc., 
Works  v.  U.  S.,  34  Ct.  CI.  205. 


5.  Where  Damages  Nominal   Merely.  —  See 

Northwest  Fixture  Co.  v.  Kilbourne,  etc.,  Co., 
(C.  C.  A.)  128  Fed.  Rep.  256. 

Where  No  Actual  Damage  Sustained  —  Sum 
Held  Penalty.  —  Dunn  v.  Morgenthau,  73  N.  Y. 
App.  Div.  147,  affirmed  175  N.  Y.  518. 

1.  Several  Conditions  —  Amount  Too  Small  or 
Some,  Excessive  for  Others.  —  See  Johnson  v. 
Cook,  24  Wash.  474. 

413.  3.  Deposits  —  Rule  Stated. — ■  Garcin  v. 
Pennsylvania  Furnace  Co.,  186  Mass.  405  ; 
Moore  v.  Durnam,  63  N.  J.  Eq.  96  ;  Longobardi 
v.  Yuliano,  (Supm.  Ct.  App.  T.)  33  Misc.  (N. 
Y.)  472;  Dobbs  v.  Turner,  (Tex.  Civ.  App. 
1902)  70  S.  W.  Rep.  458;  Tharp  v.  Lee,  25  Tex. 
Civ.  App.  439. 

414.  1.  Partial  Payments. —  Moore  v.  Dur- 
nam, 63  N.  J.  Eq.  96. 

2.  Deposits  or  Part  Payments  Held  Penalties.  — 
Caesar  v.  Rubinson,  174  N.  Y.  492,  reversing 
71  N.  Y.  App.  Div.  180;  D'Appuzo  v.  Albright. 
(N.  Y.  City  Ct.  Tr.  T.)  76  N.  Y.  Supp.  654. 

415.  1.  Percentage  Reserved  as  Security 
Against  Breach — Liquidated  Damages.  —  Wil- 
son v.  Godkin,  136  Mich.  106;  Thorn,  etc.,  Lime, 
etc.,  Co.  v.  Citizens  Bank,  158  Mo.  272. 

Penalty.  —  Mundy  v.  U.  S.,  35  Ct.  CI.  265  ; 
Kerslake  v.  Mclnnis,  113  Wis.  659. 

2.  Bond  in  Penalty  of  Stated  Sum.  —  Disoswny 
v.  Edwards,  134  N.  Car.  254;  Johnson  v.  Cook, 
24  Wash.  474  ;  McDaniels  v.  Gowey,  30  Wash. 
412. 

416.  2.  Contracts  for  Payment  of  Money. — 

Kilbourne  v.  Burt,  etc.,  Lumber  Co.,  111  Ky. 
693;  Morrill  v.  Weeks.  70  N.  H.  178:  Madi- 
son v.  American  Sanitarv  Engineering  Co.,  118 
Wis.  480.  See  also  Guerin  v.  Stacy,  175  Mass. 
595  :  Johnson  v.  Cook,  ?4  AVash.  474. 

41  §.  1,  Provision  Not  Penal  in  Character.  — 
Keefe  v.  Fairfield,  184  Mass.  334.  See  also  Mc- 
Daniels v.  Gowey.  30  Wash.  412. 

420.  2.  Contracts  of  Lease.  —  Martin  v. 
"Berwinrl- White  Conl  Min.  Co..  114  Fed.  Rep. 
£5 ».  affirmed  (C.  C.  A.)  124  Fed.  Rep.  313- 

5.  Orsar  v.  Rubinson.  174  N.  Y.  492,  revets- 
i%"  7t  N.  Y.  Ann.  Div.  180. 

7.  Contract,  Not  to  Engage  in  Business.  — 
Goldman  v.  Goldman,  51  La.  Ann.  761;  Au- 


1 126 


Vol.  XIX. 


LIVERY  STABLE  KEEPERS. 


421  431 


421.  XXII.  Amount  of  Recovery  —  1.  Where  Sum  Named  Held  to  Be 
Penalty  —  a.  In  General.  — -  See  note  3. 

422.  2.  Where   Provision   Held  to  Be  for  Liquidated  Damages  —  a.  In 

General.  —  See  notes  3,  4. 

423.  See  note  1. 

XXIII.  Miscellaneous.  —  See  note  4. 

Where  Performance  Prevented  by  Obligee.  —  See  note  5- 
Waiver.  — ■  See  note  6. 

424.  LIQUOR.  —  See  note  2. 

426.    LITIGIOUS  RIGHT.  —  See  note  3. 
428.    LIVE.  —  See  note  I. 


gusta  Steam  Laundry  Co.  v.  Debow,  98  Me.  496  ; 
Robinson  v.  Centenary  Fund,  68  N.  J.  L.  723  ; 
Rucker  v.  Campbell,  35  Tex.  Civ.  App.  178; 
Snider  v.  McKelvey,  27  Ont.  App.  339.  Contra, 
Disosway  v.  Edwards,  134  N.  Car.  254. 

42 1 .  3.  Penalty  —  Recovery  of  Only  Actual 
Damages.  —  East  Moline  Co.  v.  Weir  Plow 
Co.,  (C.  C.  A.)  95  Fed.  Rep.  250;  Northwest 
Fixture  Co.  v.  Kilbourne,  etc.,  Co.,  (C.  C.  A.) 
128  Fed.  Rep.  256;  Foote,  etc.,  Co.  v.  Malony, 
115  Ga.  985;  Iroquois  Furnace  Co.  v.  Wilkin 
Mfg.  Co.,  181  111.  582;  Disosway  v.  Edwards, 
134  N.  Car.  254;  Johnson  v.  Cook,  24  Wash. 
474- 

422.  3.  Liquidated  Damages  Fixes  Recovery. 

—  Morris  v.  Wilson,  (C.  C.  A.)  114  Fed.  Rep. 
74;  Wood  v.  Niagara  Falls  Paper  Co.,  (C.  C. 
A.)  121  Fed.  Rep.  81S;  Iroquois  Furnace  Co. 
v.  Wilkin  Mfg.  Co.,  181  111.  582;  Mondamin 
Meadows  Dairy  Co.  v.  Brudi,  163  Ind.  642; 
Taylor  v.  Times  Newspaper  Co.,  89  Minn.  12; 
Woodford  v.  Kelly,  (S.  Dak.  1904)  101  N.  W. 
Rep.  1069  ;  Jackson  v.  Hunt,  76  Vt.  284. 

4.  No  Actual  Damages  Need  Be  Proved.  — 
Steer  v.  Brown,  106  111.  App.  361  ;  Mondamin 
Meadows  Dairy  Co.  v.  Brudi,  163  Ind.  642; 
Salem  v.  Anson,  40  Oregon  339,  91  Am.  St.  Rep. 
485  ;  American  Copper,  etc.,  Works  v.  Galland- 
Burke  Brewing,  etc..  Co.,  30  Wash.  178.  But 
compare  Northwest  Fixture  Co.  v.  Kilbourne, 
etc.,  Co.,  (C.  C.  A.)  128  Fed.  Rep.  256;  Disos- 
way v.  Edwards,  134  N.  Car.  254. 

423.  1.  American  Copper,  etc.,  Works  v. 


Galland-Burke  Brewing,  etc.,  Co.,  30  Wash. 
178. 

4.  Performance  by  Plaintiff. —  Florida  North- 
ern R.  Co.  v.  Southern  Supply  Co.,  112  Ga.  t. 

Delay  Caused  by  Default  of  Both  Parties.  — 

See  Champlain  Constr.  Co.  v.  O'Brien,  117  Fed. 
Rep.  271. 

5.  Completion  Prevented  by  Owner's  Agent.  — 

Smith  v.  Vail,  53  N.  Y.  App.  Div.  628,  affirmed 
166  N.  Y.  611. 

6.  Waiver. —  See  Gran^  v.  Pratt,  52  N.  Y. 
App.  Div.  540. 

Payment  by  Instalments  —  Right  to  Retain.  — 
Where  it  is  agreed  in  a  contract  of  sale  that 
on  failure  to  pay  an  instalment  by  a  certain 
time,  the  vendor  may  treat  the  contract  as  void, 
;md  retain  payments  made  as  liquidated  damages, 
the  vendor,  by  accepting  payments  after  default, 
does  not  waive  the  right  to  proceed  according 
to  the  terms  of  the  contract  upon  a  subsequent 
default.    Keefe  v.  Fairfield,  184  Mass.  334. 

424.    2.  Liquor.  —  Brass  v.  State,  45  Fla.  1. 

Whether  Term  Imports  Intoxicating  Liquor.  — 
Brass  v.  State,  45  Fla.  1. 

Distilled  or  Fermented.  — ■  Matter  of  Hunter, 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  389; 
People  v.  Cox,  (County  Ct.)  45  Misc.  (N.  Y.) 
3ii- 

426.  3.  Litigious  Right. — Sanders  v.  Ditch, 
no  La.  884. 

42§.  1.  Live  Together.  —  Massey  v.  State, 
(Tex.  Crim.  1901)  65  S.  W.  Rep.  911;  Burnett 
v.  State,  44  Tex.  Crim.  226. 


LIVERY-STABLE  KEEPERS. 

By  H.  O'B.  Cooper. 

430.  I.  Definition.  —  See  note  1. 

H  Livery  Stables  as  Nuisances.  —  See  notes  2,  3. 

431.  III.  Municipal  Control  of  Livery  Stables  —  2.  Livery-stable  Keep- 
er's License  —  General  Rule.  —  See  note  5. 


430.  1.  Massachusetts  Statute. — •  Where  the 
owners  of  a  stable  do  not  take  in  horses  for 
pay,  but  let  out  their  stable  in  tenements  for 
rent,  the  tenants  taking  care  of  their  own 
horses,  it  is  not  "  a  Stable  for  taking  *  *  * 
horses  and  carriages  for  hire,"  within  Rev. 
Laws  Mass.,  c.  102,  §  70.  Congregation  Beth 
Israel  v.  O'Connell,  187  Mass.  236. 


2.  Livery  Stable  Not  Per  Se  Nuisance.  —  Fischer 
v.  Sanford,  12  Pa.  Super.  Ct.  435. 

3.  Held  Nuisance  in  Particular  Case.  —  Fischer 
v.  Sanford,  12  Pa.  Super.  Ct.  435,  discussing 
also  the  burden  of  proof  and  the  measure  of 
damages. 

4!tl .  5.  Unreasonable  and  Unlawful  Ordinance. 

—  See  Plymouth  v.  Cooper,  135  N.  Car.  1. 
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439.    IV.  Duties  and  Liabilities  of  Livery-stable  Keepers— 1.  As  to 

Horses,  etc  ,  Left  in  Their  Charge  —  a.  In  General  —  Duty  to  Take  Ordi- 
nary Cake.  —  See  note  3. 

433.    2.  As  to  Horses,  etc.,  Let  to  Customer  —  Liability  for  Personal  Injuries 

—  (j.  In  General.  —  See  note  1. 

b.  Injuries  Caused  by  Horse  —  implied  warranty.  —  See  note  3. 

Must  Inform  Customer  of  Horse's  Vicious  Propensities.  —  See  note  4.  • 
Defects  Not  Discoverable  by  Exercise  of  Due  Care.  —  See  note  5. 

435.  V.  Rights  of  Livery-stable  Keepers  —  1.  Right  to  Compensation.  — 

See  note  i. 

436.  2.  Right  to  Lien  —  b.  Liens  by  Statute  —  (i)  In  General.  —  See 
note  i. 

(2)  Construction  of  Statutes.  —  See  note  4. 

437.  c.  Persons  Entitled  to  Lien  — (i)  /;/  General—  supplying  Feed. 

—  See  note  3. 

3.  Property  Subject  to  Lien  —  a.  In  General  —  Scope  of  statutes. — 

See  note  8. 

438.  d.  Property  Not  Belonging  to  Bailor  —  consent  of  owner  Requisite. 

—  See  note  6. 

4.  Relative  Priority  of  Lien  and  Chattel  Mortgage  —  General  Rule.  — 

See  note  9. 

439.  Effect  of  Mortgagee's  Consent.  —  See  note  4. 

The  Consent  of  the  Mortgagee  May  Be  Implied.  —  See  note  6. 

440.  Agistor's  Lien  Attaching  Before  Execution  of  Mortgage.  —  See  note  I. 

5.  Loss  of  Lien  by  Waiver  or  Abandonment  —  c.  Waiver  by  Taking 
Other  Security  or  Compromising  Claim.  —  See  note  8. 

441.  d.  Detention  of  Animal  under  Claim  Other  than  That 
upon  Which  Lien  Is  Based.  —  See  notes  i,  2. 

/.  Effect  of  Loss  of  Possession  —  (1)  In  General —  Voluntary 
Relinquishment  of  Possession.  —  See  note  7. 

License  Tax  for  Revenue. —  See  Ex  p.  Jackson,  8.  Lien  on  Part  for  Whole  Amount  Due. — 

143  Cal.  564.  See  Griffith  v.  Speaks,  m  Ky.  149. 

432.    3.  Duty  to  Exercise  Ordinary  Care.  —  Lien  on  Vehicle.  —  Under  the  Missouri  statute 

Hunter  v.  Ricke,  127  Iowa  108;  Peyser  v.  Lund,  no  lien  attaches  to  a  vehicle  unless  it  comes 

89  N.  Y.  App.  Div.  195.     See  also  Wells  v.  into  the  possession  of  the  livery-stable  keeper  at 

Sutphin,  64  Kan.  873.  the  same  time  with  the  horse.  Zartman-Thal- 

■l-l'-t.    1.   Nisbet  v.  Wells,  (Ky.  1903)  76  S.  man  Carriage  Co.  v.  Reid,  99  Mo.  App.  415. 

W.  Rep.  120.    See  also  Miller  v.  Mover,  24  Pa.  43§.     6.   No  Lien  on  Animals  Left  to  Be 

Co.  Ct.  259.  Boarded  Without  Owner's  Consent.  —  See  Black- 

3.  Stable  Keeper  Liable  for  Injuries  Caused  by  ford  v.  Ryan,  (Tex.  Civ.  App.  1901)  61  S.  W. 
Unsafe  Horse. —  Nisbet  v.  Wells,  (Ky.  1903)  76  Rep.  161. 

S.  W.  Rep.  120.  9.  Livery-stable  Keeper's  Lien  Inferior  to  Lien 

4.  See  Nisbet  v.  Wells,  (Ky.  1903)  76  S.  W.  of  Prior  Recorded  Chattel  Mortgage.  —  Beh  v. 

Rep.  120.  Moore,  124  Iowa  564;  Beckers.  Brown,  65  Neb. 

5.  Stanley  v.  Steele,  77  Conn.  688.  264;  Blackford  v.  Ryan,  (Tex.  Civ.  App.  1901) 
435.    I.  Compensation. —  Folsom  v.  Barrett,  61  S.  W.  Rep.  161. 

180  Mass.  439,  91  Am.  St.  Rep.  320.    See  also  439.    4.  Mortgagee's  Consent.  —  See  Beh  v. 

Robinson  v.  Young,  51  N.  Y.  App.  Div.  603.  Moore.  124  Iowa  564. 

43G.     1.  Lien  Given  by  Statute  to  Livery-  6.  See  Beh  v.  Moore,  124  Iowa  564. 

■table   Keepers,   Etc.  —  See  In  re  Mero,  128  440.    1.  Lien  Attaching  Prior  to  Mortgage. — 

Fed.  Rep.  630;  In  re  Pratesi,  126  Fed.  Rep.  588;  Becker  v.  Brown,  65  Neb.  264. 

Glascock  v.  Lemp,  26  Ind.  App.  175;  Griffith  v.  8.  Assignment  of  the  Claim  and  of  possession 

Speaks,   m   Ky.   149;  Zartman-Thalman  Car-  hav?  been  held  to  waive  the  lien.    Glascock  v. 

riage  Co.  v.  Reid,  99  Mo.  App.  415;  Maryville  Lemp.  26  Ind.  App.  475. 

Nat.  Bank  v.  Snyder,  85  Mo.  App.  82;  Robin-  441.    1.  Detention  under  Claim  Other  than 

son  v.  Young,  51  N.  Y.  App.  Div.  603.  Lien  Debt.  —  Folsom  v.  Barrett,  180  Mass.  439, 

4.  Statutes  Giving  Lien  Construed  Strictly.—  91  Am.  Si.  Rep.  320. 

Zartman-Thr.Iman  Carriage  Co.  v.  Reid,  99  Mo.  2.  Folsom  v.  Barrett.  180  Mass.  439,  91  Am. 

App.  415.  St.  Rep.  320. 

Agistor's   Lien  —  Liberal   Construction.  —  See  7.  Lien  Lost  by  Voluntary  Relinquishment  of 

Becker  v.  Brown,  65  Neb.  264.  Possession.  —  Glascock  v.  Lemp,  26  Ind.  App. 

437.    3.  W.  H.  Howard  Commission  Co.  v.  175:  Folsom  v.  Barrett,  180  Mass.  439,  91  Am. 

National  Live  Stock  Bank,  93  111.  App.  473.  St.  Rep.  320. 
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443.    6.  Enforcement  of  Lien.  —  See  note  I. 


LIVE-STOCK  INSURANCE. 

An  Agistor's  Lien  will  not,  as  between  the  par- 
ties, or  as  to  third  persons  having  notice,  be 
lost  by  change  of  possession  not  inconsistent 
with  it,  awl  not  under  such  circumstances  as 
to  indicate  an  intent  to  waive,  relinquish,  or 
abandon  it.    Becker  v.  Brown,  65  Neb.  264. 

443.  1.  Enforcement  of  Lien.  —  See,  gener- 
ally, In  re  Mero,  128  Fed.  Rep.  630;  Griffith  v. 
Speaks,  in  Ky.  140;  Folsom  v.  Barrett,  180 
Mass.  439,  91  Am.  St.  Rep.  320  ;  Dale  v.  Coun- 
cil Blufls  Sav.  Bank,  65  Neb.  692. 

Enforaeable  in  Bankruptcy.  —  In  re  Pratesi, 
126  Fed.  Rep.  588. 

5.  A  Policy  Insuring  Live  Stock  Against  Light- 
ning Anywhere  in  Three  Counties  has  been  held 
to  cover  horses  owned  by  the  insured  which 
were  stabled  over  night  in  the  barn  of  a  rela- 


•  See  note  5. 

live  situated  in  one  of  the  counties  enumerated 
in  the  policy.  Hapeman  v.  Citizens  Mut.  F., 
etc.,  Ins.  Co.,  126  Mich.  191. 

Performance  of  a  Provision  in  an  Insurance  Fol- 
icy  on  a  Horse  that  in  Case  of  Its  Sickness  the 
Insurance  Company  Should  Be  Notified  by  Tele- 
gram is  not  excused  by  reason  of  the  fact  that 
the  horse  was  taken  sick  in  the  forenoon  and 
died  in  the  afternoon,  and  that  the  telegraph 
station  was  not  less  than  nine  miles  from  the 
place  where  the  sickness  and  death  occurred. 
Johnston  v.  Northwestern  Live  Stock  Ins.  Co., 
1 07  Wis.  337. 

A  Loss  of  Live  Stock  by  Fire  Due  to  Lightning 
is  covered  by  a  clause  in  a  policy  insuring  such 
live  stock  against  lightning.  Hapeman  v.  Citi- 
zens' Mut.  F.  Ins.  Co.,  126  Mich.  191. 


LLOYDS  ASSOCIATIONS. 

448.  I.  Definition  and  Explanations  —  The  Most  important  Peculiarity. — 

See  note  6. 

449.  II.  Nature  and  Status  of  Association  —  character.  —  See  note  2. 

451.  IV.  Rights  and  Liabilities  of  Individual  Underwriters  —  on  the 
Policy.  —  See  note  3. 

452.  LOAD.  —  See  note  3. 

453.  LOAN  —  LEND  —  LENT,  ETC.  —  See  note  2. 

454.  See  notes  1,  2. 


44§.  6.  Definition. —  In  Durbrow  v.  Eppens, 
65  N.  J.  L.  19,  the  court  said:  "A  Lloyd's 
insurance  originally  was  an  insurance  based 
upon  a  fund  made  up  of  deposits  by  each  one 
of  the  members,  from  which,  when  a  loss  was 
adjusted,  the  agent  took  the  means  of  payment. 
In  this  country,  in  adopting  the  Lloyd's  system 
of  insurance,  money  representing  the  entire  in- 
surance was  not  deposited.  In  lieu  of  such  a 
deposit  the  members  each  contributed  a  certain 
sum  to  make  up  a  fund,  and  each  contracted 
with  agents,  who  were  the  representatives  of 
the  association,  to  pay  in  from  time  to  time  so 
much  as  should  be  needed  to  pay  losses.  Under 
the  Lloyd's  system  of  insurance,  after  the  loss 
was  adjusted  or  ascertained  by  action  against 
the  agents,  the  insured  received  from  the  fund 
so  provided  the  amount  of  loss.  The  fund  de- 
posited was,  in  the  strictest  sense,  a  trust  fund 
for  the  benefit  of  persons  holding  policies. 
Under  the  Lloyd's  system,  as  adopted  in  this 
country,  the  trust  in  favor  of  the  insured  con- 
sists of  the  amount  deposited  by  each  member 
and  the  covenant  on  the  part  of  each  member 
to  pay  in  money  enough  to  answer  the  amount 
due  from  him  upon  such  loss." 

440.  2.  Lloyd's  Association.  —  Members  of 
unincorporated  association  of  insurers  held  lia- 


ble as  joint  insurers.  Imperial  Shale  Brick  Co. 
v.  Jewett,  169  N.  Y.  143,  reversing  42  N.  Y. 
App.  Div.  588. 

451.  3.  See  Durbrow  v.  Eppens,  65  N.  J. 
L.  10,  holding  that  the  attorney  of  a  Lloyd's  as- 
sociation in  a  suit  against  the  executor  of  a 
deceased  underwriter,  whose  share  in  the  as- 
sociation fund  was  insufficient  to  satisfy  claims 
on  policies  issued  in  his  lifetime,  was  entitled 
to  recover  the  amount  of  the  deficiency. 

452.  3.  Highways.  —  ileib  v.  Big  Flats,  66 
N.  Y.  App.  88. 

Wagon  Load. —  The  word  Toad,  in  an  ordi- 
nance providing  for  the  weighing  of  coal  on  the 
city  scales,  means  wagon  loud.  Wills  v.  Ft. 
Smith.  70  Ark.  221. 

'153.  2,  Delivery. —  Ramsey  v.  Whitbeck, 
Si  111.  App.  210,  reversed  183  111.  550.  See  also 
Savings,  etc.,  Soc.  v.  San  Francisco,  131  Cal. 
.156. 

■154.  1.  Bailment. —  Ramsey  v.  Whitbeck, 
81  III.  App.  210,  reversed  183  111.  550. 

2.  Advance  —  When  Not  Synonymous  with  Loan. 
—  Fisher  v.  Parr,  92  Md.  245. 

Deposit  and  Loan, —  Ramsey  v.  Whitbeck,  81 
111.  App.  210:  Hunt  v.  Hopley,  120  Iowa  695. 

Loan  in  the  Sense  of  Borrow.  —  C.riffen  v. 
Train,  (Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.)  290. 
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469.   II.  Definition  and  General  Considerations  —  2.  Nature  of  Loan 

—  c.  Ownership  of  Thing  Loaned  —  (i)  In  General — As  to  Third  Persons.  — 

Sec  note  4. 

406.    IV.  Rights  and  Liabilities  of  Parties  Inter  Se  —  3.  Use  of  Thing 

Loaned  —  b.  UNAUTHORIZED  Use.  —  See  note  8. 

471.    VI.  Statutory  Rights  of  Third  Persons  — 1.  In  General.  —  See 

note  7. 

4711.  3.  Effect  and  Construction  of  Statutes—  d.  Requisites  under 
Statutes  —  (3)  Necessity  for  Expiration  of  Statutory  Period  —  (a)  General 
Rules.  —  See  note  8. 


462.  4.  Purchasers.  —  Nichols  v.  Monjeau, 
132  Mich.  582;  Oyler  v.  Renfro,  86  Mo.  App. 

321- 

46fi.    8.  Not   Liable  for  Ordinary  Wear.  — 

By  an  agreement  to  lend  for  a  particular  use 
the  borrower  does  not  become  liable  for  the 
ordinary  wear  incident  to  that  use,  but  only  for 
such  damage  as  is  in  excess  of  the  use  stipu- 


lated for.  U.  S.  v.  Mcintosh,  117  Fed.  Rep. 
963- 

471.  7.  Statutes  —  Unrecorded  or  Parol  Loans 
Fraudulent  as  to  Borrower's  Creditors  and  Pur- 
chasers. —  A  similar  statute  exists  in  Missouri. 
See  Oyler  v.  Renfro,  86  Mo.  App.  321. 

473.  8.  Statutory  Period  Must  Expire.  — 
Oyler  v.  Renfro,  86  Mo.  App.  321. 


LOAN,  TRUST,  AND  SAFE-DEPOSIT 
COMPANIES. 

478.  II.  Incorporation  —2.  Constitutionality  of  Laws  Authorizing — ■ 

a.  Not  in  Contravention  of  Public  Policy.  —  See  note  2. 
III.  Powers —  1.  In  General.  —  See  note  6. 

479.  3.  Banking  Powers  —  a.  In  General. — See  note  2. 

480.  d.  Power  to  Issue  Evidences  of  Indebtedness.  —  See  note  5. 


489.    [LOBBY  SERVICES.  —  See  note  4a.] 


47§.    2.  Constitutionality  of  Georgia  Statute. 

—  Acts  Ga.  1898,  p.  78,  authorizing  the  secre- 
tary of  state  to  grant  charters  to  trust  com- 
panies with  banking  privileges,  is  not  violative 
of  the  state  constitution.  The  companies  pro- 
vided for  in  that  act  are  embraced  within  the 
description  "  banking  companies,"  as  used  in 
the  constitution.  Under  the  provisions  of  that 
act  the  ordinary  may,  in  a  proper  proceeding, 
appoint  a  trust  company,  so  organized  to  act, 
as  adminisTator  on  the  estate  of  a  deceased 
person.     Mr.Iherin  v.  Kennedy,  120  Ga.  1080. 

6.  Powers  in  General.  —  See  Ward  v.  Joslin, 
(C.  C.  A.)  105  Fed.  Rep.  224,  affirmed  186  U. 
S.  142,  denying  the  power  of  a  loan  and  trust 
company  to  guarantee  notes  from  one  third 
party  to  another. 

Under  the  Missouri  statutes  a  trust  company 
has  been  held  to  have  the  right  to  act  as  agent 
in  the  management  and  control  of  the  prop- 
erty of  a  railroad  company  and  to  indorse  a 

II 


note  in  aid  of  such  company.  Kansas  City  First 
Nat.  Bank  v.  Guardian  Trust  Co.,  187  Mo.  494. 

479.  2.  New  York  Trust  Companies.  —  See, 
Jenkins  v.  NefT,  186  U.  S.  230,  affirming  163 
N.  Y.  320  :  Venner  v.  Farmers'  L.  &  T.  Co., 
176  N.  Y.  549,  affirming  54  N.  Y.  App.  Div. 
271. 

Trust  Company  Held  Liable  for  Certification  of 
Check.  —  Muth  v.  St.  Louis  Trust  Co.,  88  Mo. 
Apr>.  so6. 

480.  5.  A  Company  Authorized  to  Receive 
Deposits  May  Issue  Certificates  of  Deposit  in  the 

absence  of  any  statute  to  the  contrary.  Sagi- 
naw Bank  v.  Title,  etc.,  Co.,  105  Fed.  Rep. 
401. 

482.  4i.  "  Lobby  Services  are  generally  de- 
fined to  mean  the  use  of  personal  solicitation, 
the  exercise  of  personal  influence  and  improper 
or  corrupt  methods  whereby  legislative  or  offi- 
cial action  is  to  be  the  product."  Dunham  v. 
Hastings  Pavement  Co.,  56  N.  Y.  App.  Div.  344. 
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482.    LOCAL.  —  See  note  6. 
4*5.    LOCALITY.  —  See  note  i . 

482.  6.  Local.  —  Territory  v.  School  Dist. 
No.  83,  10  Okla.  556. 

Local  Agent  —  Service  of  Process.  —  Copland 
V.  Wireless  Tel.  Co.,  136  N.  Car.  11. 

Local  Office.  —  State  v.  Yates,  66  Ohio  St.  546. 

Local  Officers.  —  Matter  of  Brenner,  (Supm. 
Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  306. 


Local  Concerns  of  County.  —  Little  Rock  v. 
North  Little  Rock,  72  Ark.  195. 

4§5.  1.  Locality.  —  Pierce  v.  Dillingham, 
96  111.  App.  300 ;  People  v.  Shea,  73  N.  Y.  App. 
Div.  232. 


LOCAL  OPTION. 


By  O.  D.  Estee. 

490.    III.  Constitutionality  —  1.  Delegation  of  Legislative  Power  

b.  Application  to  Local-option  Laws  — (i)  Prevailing  View.  —  See  note  i. 

493.    2.  Uniform  Operation  of  General  Laws.  —  See  note  3. 

195.  6.  Interference  with  Regulation  of  Interstate  Commerce  —  Since  the 
Passage  of  the  "  Wilson  Act."  —  See  note  3. 

8.  Due  Process  of  Law.  —  See  note  5. 

9.  Denial  of  Equal  Protection  of  Laws.  —  See  note  6. 

496.  13.  Express  Constitutional  Provisions  for  Enactment  of  Local-option 
Laws.  —  See  note  4. 

14.  Partial  Unconstitutionality.  —  See  notes  5,  7. 

497.  IV.  Adoption  of  Law  by  Voters  or  Inhabitants  of  Territory 
Affected  —  2.  Elections  —  a.  In  General.  —  See  note  2. 

c.  Petition  —  (1)  Necessity.  —  See  notes  6,  7. 

(2)  Form  and  Contents  —  When  Prescribed  by  Statute.  —  See  note  Q. 

498.  (3)  Signatures  of  Petitioners  —  Who  May  Sign.  —  See  note  3. 
Sufficiency  as  to  Number.  —  See  note  5. 

499.  (4)  Time  of  Making  and  Presentation  —  Time  of  Filing.  —  See  note  3. 

d.  Order  for  Election  — (2)  Time  and  Place ,  of  Making.  — 

See  note  8. 

500.  (3)  To  Whom  Directed.  —  See  note  3. 


490.  1.  Regulating  or  Prohibiting  Sale  of 
Liquors. — In  re  O'Brien,  29  Mont.  530. 

493.  3.  Uniformity  in  Operation.  —  People  v. 
Shuler,  136  Mich.  161  ;  Ex  p.  Handler,  176  Mo. 
383,  quottv.g  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  493 ;  Lloyd  v.  Dollisin,  23  Ohio  Cir. 
Ct  571. 

495.  3.  See  In  re  Bergen,  115  Fed.  Rep.  339. 

5.  Busch  v.  Webb,  122  Fed.  Rep.  655. 

6.  Ohio  v.  Dollison,  194  U.  S.  445;  Webster 
v.  State,  (Tenn.  1903)  82  S.  W.  Rep.  179. 

496.  4.  Exceptions.  —  Busch  v.  Webb,  122 
Fed.  Rep.  655. 

6.  Busch  v.  Webb,  122  Fed.  Rep.  655  ;  Hoover 
V.  Thomas,  35  Tex.  Civ.  App.  535. 

7.  Com.  v.  Petranich,  183  Mass.  217. 

497.  2.  Irregularities  Affecting  Result.  — 
An  election  is  not  rendered  void  on  account  of 
the  misconduct  of  election  officers  unless 
enough  voters  materially  to  affect  the  result  of 
the  election  wore  denied  the  privilege  of  voting. 
Ex  p.  Wood,  (Tex.  Crim.  1904)  81  S.  W.  Rep. 
520- 

6.  Requirement  of  Petition  Mandatory.  —  f>i  rc 

Huntsville  Local  Option  Election,  25  Ohio  Cir. 
Ct.  535- 


7.  Under  the  Texas  Statute.  —  Williams  v. 
Davidson,  (Tex.  Civ.  App.  1902)  70  S.  W.  Rep. 
987.  See  also  Cantwell  v.  State,  (Tex.  Crim. 
1905)  85  S.  W.  Rep.  18. 

9.  Statutory  Requirements  Must  Be  Strictly 
Followed.  —  State  v.  Bird,  108  Mo.  App.  163. 

49S.  3.  Signers  Must  Be  Residents  of  Pre- 
cincts.—  Wyatt  V.  Ryan,  113  Ky.  306. 

5.  What  Constitutes  Sufficient  Number  of  Sign- 
ers. —  See  Wyatt  v.  Ryan.  113  Ky.  306;  In  re 
Huntsville  Local  Option  Election,  25  Ohio  Cir 
Ct.  535- 

Presumption  in  Favor  of  Sufficiency.  —  Matter 
of  Rice,  95  N.  Y.  App.  Div.  28. 

499.  3.  Time  of  Filing  under  New  York  Stat- 
ute. —  Under  Laws  N.  Y.  1896,  c.  112,  §  16, 
it  is  absolutely  necessary  that  a  proper  petition 
be  filed  with  the  town  clerk  twenty  days  before 
the  election  is  held.  Matter  of  Krieger,  59  N. 
Y.  App.  Div.  346. 

Delay  in  Filing. —  See  Matter  of  Rice,  95  N. 
Y.  Ann.  Div.  28. 

8.  Next  Regular  Term.  —  See  Tousey  v.  De 
Huy,  (Ky.  1901)  62  S.  W.  Rep.  m8. 

500.  3.  To  Whom  Directed.  —  Puckett  v. 
Snider,  1 10  Ky.  261. 
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(4)  Form  and  Contents  —  (b)  Recitals  as  to  Sufficiency  of  Petition.  —  See 


.100. 

note  6. 

(0)  Designation  of  Voting  Places  and  Election  Officers.  —  See  note  9. 

501.    e.  Notice  of  Election  —  (i)  Necessity.  —  See  notes  5,  6. 

(2)  Publishing  in  Newspaper.  —  See  notes  7,  8. 
50£.    (3)  Posting  Notices  in  Public  Places.  —  See  notes  1,  2,  3. 

Burden  of  Proof.  —  See  note  5. 

(4)  Description  of  Territory.  —  See  note  6. 
503.  /.  Time  of  Holding  Election  —  (4)  With  Reference  to  Time  of 
Prior  Submission.  —  See  note  3. 

(6)  With  Reference  to  Time  of  Filing  Petition  or  Making  Order.  — 

See  note  8. 

ft.  Election  Officers.  —  See  note  4. 

Irregular  Conduct.  —  See  note  5- 

i.  Place  of  Holding  Election.  — See  note  7. 
j.  Conduct  of  Election  —  (2)  Opening  and  Closing  Polls.  —  See 


504. 


505. 

note  1. 


(4)  Ballots.  —  See  note  4. 


500.  6.    Sufficiency    of    Allegation.  —  See 

Com.  v.  Jones,  (Ky.  1905)  84  S.  W.  Rep.  305; 
State  v.  Bird,  108  Mo.  App.  163. 

9.  Names  of  Election  Officers.  —  It  is  unneces- 
sary for  the  order  authorizing  a  local  option 
election  to  contain  the  names  of  the  election 
officers  where  the  election  is  held  by  the  officers 
previously  appointed  to  preside  over  the  general 
election.  Nelson  v.  State,  (Tex.  Crim.  1902)  75 
S.  W.  Rep.  502. 

501.  5.  Notice  a  Prerequisite.  —  Matter  of 
O'Hara,  63  N.  Y.  App.  Div.  512. 

Provisions  of  Local-option  Law  Control  as  to 
Manner.  —  Ex  p.  Neal,  (Tex.  Crini.  1904)  83 
S.  W.  Rep.  831  ;  Ex  p.  Keith,  (Tex.  Crim. 
1904)  83  S.  W.  Rep.  683. 

As  to  What  Constitutes  a  Sufficient  Statement 
of  Purpose  of  Election,  see  Matter  of  Woolston, 
(County  Ct)  35  Misc.  (N.  Y.)  735. 

6.  Matter  of  Rowley,  (Supm.  Ct.  Spec.  T.) 
34  Misc.  (N.  Y.)  662;  Matter  of  France,  (Supm. 
Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  693. 

7.  Failure  to  Publish  Notice  for  Full  Period.  — 
Matter  of  Sullivan,  (Supm.  Ct.  Spec.  T.)  34 
Misc.  (N.  Y.)  598. 

Order  Directing  Publication.  — ■  A  notice  of 
election  is  void  in  Missouri  unless  the  County 
Court  makes  an  order  authorizing  it  and  it  is 
published  accordingly.  State  v.  Baldwin,  109 
Mo.  App.  573. 

8.  Matter  of  O'Hara,  (Supm.  Ct.  Spec.  T.) 
40  Misc.  (N.  Y.)  355.  See  also  Matter  of 
La  Fayette,  (County  Ct.)  4s  Misc.  (N.  Y.) 
141. 

502.  1.  Failure  to  Post  Notices  Required  by 
Law.  — ■  Nelson  v.  State,  (Tex.  Crim.  1902)  75 

S.  W.  Rep.  502. 

Failure  to  Post  Notices  of  Election  in  Four  Pub- 
lic Places.  —Matter  of  Powers,  (Supm.  Ct.) 
34  Misc.  (N.  Y.)  636;  Matter  of  Sullivan, 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  598; 
Matter  of  Smith,  (Supm.  Ct.  Spec.  T.)  44  Misc. 
(N.  Y.)  384. 

The  Fact  that  the  Notices  Were  Torn  or  Blown 
Down  after  they  were  properly  posted  does  not 
affect  the  validity  of  the  election.  Nelson  v. 
State,  (Tex  Crim.  1902)  75  S.  W.  Rep.  502. 

2.  Potting  Insufficient  Number  of  Noticei.  — 

1 


Ex  p.  Conley,  (Tex.  Crim.  1903)  75  S.  W.  Rep. 
301. 

8.  Posting  for  an  Insufficient  Length  of  Time.  — 

In  Norman  v.  Thompson,  30  Tex.  Civ.  App. 
537,  affirmed  96  Tex.  250,  it  was  held  that  a 
local-option  election  was  not  rendered  invalid 
because  one  of  the  notices  was  published  only 
nine  days,  where  the  result  of  the  election  was 
not  affected  thereby. 

5.  Burden  of  Proof.  —  Keller  v.  State,  46  Tex. 
Crim.  588. 

6.  Substantial  Description  of  Territory  Sufficient. 

—  Williams  v.  Davidson,  (Tex.  Civ.  App.  1902) 
70  S.  W.  Rep.  987. 
50.'$.    3.  Territory  Affected  by  Limitation.  — 

The  rule  applies  to  precincts  forming  part  of  a 
magisterial  district  in  which  a  local-option  elec- 
tion has  been  held.  Tousey  v.  Stites,  (Ky. 
1902)  66  S.  W.  Rep.  277. 

8.  Ex  p.  Conley,  (Tex.  Crim.  1903)  75  S.  W. 
Rep.  301. 

504.  4.  Conduct  of  Election  by.  De  Facto 
Officer.  —  People  v.  Pierson,  (Supm.  Ct.  Spec. 
T.)  35  Misc.  (N.  Y.)  406,  affirmed  64  N.  Y.  App. 
Div.  624. 

5.  Irregular  Conduct  of  Officers.  —  People  v. 
Pierson,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 
406,  affirmed  64  N.  Y.  App.  Div.  624. 

7.  Roper  v.  Scurlock,  29  Tex.  Civ.  App. 
464. 

505.  1,  Opening  and  Closing  Polls.  —  A 

failure  to  comply  with  the  statute  concerning 
keeping  the  polls  open  does  not  render  the 
election  void  where  the  error  was  slight  and 
the  result  of  the  election  was  not  affected 
thereby.  Hoover  v.  Thomas,  35  Tex.  Civ.  App. 
535- 

4.  Form  of  Ballot.  —  People  v.  Edwards, 
(Supm.  Ct.  Spec,  f.)  42  Misc.  (N.  Y.)  567; 
Matter  of  Rice,  95  N.  Y.  App.  Div.  28;  Stick 
v.  State,  23  Ohio  Cir.  Ct.  392. 

Where  the  ballots  provided  that  the  local 
prohibition  law  should  become  inoperative,  the 
effect  was  held  to  be  the  same  as  if  they  had 
provided  that  liquor  might  be  sold.  Georpc  v. 
Winchester.  (Kv.  TQ04)  80  S.  W.  Rep.  1158. 

Irregularity  in  Form  of  Ballot.  —  Matter  of 
Munson,  95  N.  Y.  App.  Div.  23. 
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507.  /.  Order  or  Proclamation  Declaring  Result  of  Election 

—  (2)  Time  of  Making.  —  See  note  1. 

508.  (3)  Form  and  Contents  —  (f)  Recital  of  Exceptions  of  Statute.  —  See  note  I. 

(4)  Conclusiveness  of  Order.  —  See  note  4. 

(5)  Publication  —  (c)  Designation  of  Newspaper.  —  See  note  9. 
(d)  Interruption  of  Publication  by  Injunction.  —  See  note  IO. 

509.  (e)  Proof  of  Publication.  —  See  note  I . 

m.  Contest  and  Review  —  (1)  Jurisdiction.  —  See  note  7. 

(2)  Manner  of  Contesting.  —  See  note  8. 

(3)  Who  May  Contest.  —  See  note  10. 

510.  V.  Operation  and  Effect  —  3.  Sales  by  Druggists.  —  See  note  6. 

4.  Territory  Affected — a.  Territory  Which  May  Adopt. — 

See  note  8. 

511.  b.  Effect  of  Adoption  —  In  Minor  Subdivisions  of  Terri- 
tory Adopting.  —  See  note  1. 

d.  Effect  of  Change  of  Boundaries.  —  See  notes  8,  9. 
511$.    6.  Effect  of  Adoption  on  Unexpired  Licenses.  —  See  note  1. 

VII.  Repeal  and  Revocation — 1.  Repeal  by  Legislative  Enactment. 

—  See  note  6 

514.    3.  Effect  of  Revocation  on  Prior  Violations.  —  See  note  5. 

VIII.  Prosecutions  —  Burden  of  Proof.  —  See  notes  7,  8. 


5©7.    1.  Time  of  Making.  —  Ex  p.  Walton, 
45  Tex.  Crim.  74. 
50§.    1.  Recital  of  Exceptions  of  Statute. — 

Racer  v.  State,  (Tex.  Crim.  1903)  73  S.  W. 
Rep.  968. 

4.  Presumption  as  to  Correctness  of  Certificate. 

— -In  Cooper  v.  State,  (Tex.  Crim.  1901)  65 
S.  W.  Rep.  916,  it  was  held  that  the  order  of 
the  court  declaring  the  result  of  a  local-option 
election  was  sufficient  evidence  in  the  absence 
of  attack  to  sustain  the  regularity  of  that  elec- 
tion for  the  purpose  of  convicting  a  party  of 
violating  the  excise  law. 

9.  Specifying  Name  of  Paper  in  Order. —  It  is 
not  essential  that  the  order  authorizing  publica- 
tion should  specify  by  name  the  paper  in  which 
publication  is  to  be  made,  where  it  appears 
from  the  record  that  the  publication  was  actu- 
ally made  in  a  paper  designated  by  the  proper 
officer.    Sinclair  v.  State,  45  Tex.  Crim.  487. 

10.  Interruption  of  Publication  by  Injunction. 
—  In  Ex  p.  Wood,  (Tex.  Crim.  1904)  81  S.  W. 
Rep.  529,  it  was  held  that  the  validity  of  the 
publication  could  not  be  attacked  in  a  collateral 
proceeding,  where  the  fourth  publication  was 
made  during  the  pendency  of  an  injunction  pro- 
hibiting it,  the  injunction  having  been  subse- 
quently dissolved. 

509.  1.  Form  of  Entry. —  Skipwith  v.  State, 
(Tex.  Crim.  1902)  68  S,  VV.  Rep.  278. 

Insufficient  Certificate  of  County  Judge. — Lively 
v.  State,  (Tex.  Crim.  1903I  72  S.  W.  Rep.  393. 

7.  Power  of  District  Court  to  Decide  Contest.  — 
See  Kidd  V.  Truett,  28  Tex.  Civ.  App.  618; 
Oxford  v.  Frank,  30  Tex.  Civ.  App.  343. 

8.  Manner  Prescribed  Is  Exclusive.  — Puckctt  v. 
Snider,  110  Ky.  261;  Fike  r.  State,  25  Ohio 
Cir.  Ct.  SJ4. 

10.  Who  May  Contest  -  Qualified  Elector.  — 
Fike  v.  St-'te,  25  Ohio  Cir.  Ct.  554. 

510.  6.  Exemption  of  Druggists.  —  Truesdale 
v.  State,  42  Tex.  Crim.  544. 

In  Massachusetts  druggists  pre  entitled  to  a 
license  notwithstanding  the  fact  that  the  voters 


in  the  town  have  voted  no  license.  Fitzgerald 
v.  Hurley,  180  Mass.  151. 

8.  Boundaries  of  District  Must  Be  Denned  with 
Reasonable  Certainty  —  Ex  p.  Waits,  (Tex.  Crim. 
1901)  64  S.  W.  Rep.  254. 

511.  1.  Town  Subject  to  Result  of  County 
Election. — In  re  O'Brien,  29  Mont.  530,  citing 
19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  510 
[511L 

8.  Effect  of  Change  of  Boundaries.  —  The  fact 
that  the  boundaries  of  a  precinct  were  subse- 
quently changed  does  not  affect  the  validity  of 
a  local-option  election.  Nelson  v.  State,  (Tex. 
Crim.  1902)  7s  S.  W.  Rep.  502. 

9.  Effect  of  Detaching  Part  of  Territory 
Adopting.  —  Medford  v.  State,  45  Tex.  Crim. 
180. 

513.  1.  Effect  of  Adoption  on  Consent  by 
Adjoining  Property  Owners.  —  Where  adjoining 
property  owners,  in  accordance  with  the  New 
York  statute,  have  consented  that  the  liquor 
business  be  carried  on  in  certain  premises,  a 
vote  for  prohibition  merely  suspends  this  privi- 
lege, but  does  not  destroy  it,  in  the  absence  of 
an  abandonment  of  it  by  the  liquor  dealer.  On 
a  repeal  of  the  prohibition  law  it  again  becomes 
operative.  People  v.  Brush,  (Supm.  Ct.  Spec. 
T.)  41  Misc.  (N.  Y.)  56,  affirmed  92  N.  Y. 
App.  Div.  611. 

6.  Compare  Ex  p.  Elliott,  44  Tex.  Crim.  575, 
holding  that  the  legislature  could  not  repeal  the 
local-option  law  after  it  had  been  adopted  by 
the  voters  of  a  district,  as  the  voters  alone  had 
the  right  to  repeal  it. 

514.  5.  In  Ohio  a  prosecution  for  violation 
of  the  local-option  law  is  not  barred  by  a  re- 
turn by  the  voters,  at  an  election  held  after  the 
violation,  to  the  license  system.  Lloyd  v.  Dol- 
lisin,  23  Ohio  Cir.  Ct.  571. 

7.  State  Must  Prove  Adoption  —  Evidence.  — 
Compliance  with  the  law  may  be  proved  by 
introducing  in  evidence  the  original  minutes 
of  the  court  showing  that  all  steps  necessary 
to  the  validity  of  the  law  have  been  taken.  It 
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•  ►  I  .».     Question  for  Court.  — -  See  note  I. 

LOCATE  —  LOCATED     LOCATION.  —  See  note  2. 
."517.    Sec  note  I. 
5  1  8.    [LOCKOUT.  —  See  note  3*1.] 

LOCOMOTIVE.  —  See  note  4. 

LODE.  — See  note  8. 
590.    LODGE  —  LODGER  —  LODGING.  —  See  note  4. 


is  not  necessary  for  the  prosecution  to  offer  in 
■  \  idence  the  original  petition  for  holding  an 
election.    Holley  v.  State,  46  Tex.  Crim.  324. 

511.  8.  Order  Declaring  Result  Prima  Facie 
Evidence  of  Valid  Election.  —  See  Ex  p.  Dou- 
thitt,  (Tex.  Crim.  1901)  63  S.  W.  Rep.  131. 

515.  1.  Question  of  Adoption  for  Court. — 
But  where  there  is  evidence  that  the  election 
was  illegal  or  that  the  law  had  not  been  prop- 
erly put  into  effect,  the  question  whether  there 
was  a  local-option  law  in  force  in  the  district 
was  for  the  jury.  Sebastian  v.  State,  44  Tex. 
Crim.  508. 

2.  Mining  Claim.  —  Creede,  etc.,  Min.,  etc., 
Co.  v.  Uinta  Tunnel  Min.,  etc.,  Co.,   196  U. 

S.  337. 

517.    1.  Railroads. —  Hickory   v.  Southern 

R.  Co.,  137  N.  Car.  189. 
Same  —  Appropriation  —  Eminent  Domain.  — 

Chesapeake,  etc.,  R.  Co.  v.  Deepwater  R.  Co., 
(W.  Va.  1905)  50  S.  E.  Rep.  890. 

A  Right  of  Way  may  be  definitely  located 
by  the  actual  construction  of  the  road.  Penn- 
sylvania Min.,  etc.,  Co.  v.  Everett,  etc.,  R.  Co., 
29  Wash.  102. 

Location  of  a  Route  in  a  statute  implies  the 


right  to  construct  and  operate  a  railwav  upon 
such  route  if  that  was  the  meaning  at  the  time 
it  was  used  in  the  legislative  act.  Currie  v. 
Atlantic  City,  66  N.  J.  L.  140. 

518.  3ii.  A  Lockout  has  been  defined  to  be 
the  closing  of  a  factory  or  workshop  by  an 
employer  usually  in  order  to  bring  the  work- 
men to  satisfactory  terms  by  a  suspension  of 
wages.    Mathews  v.  People,  202  111.  389. 

4.  Locomotive. — Jarvis  v.  Hitch,  (Ind.  App. 
1902)  65  N.  E.  Rep.  608. 

A  Hand  Car  operated  by  gasoline  is  not  a 
locomotive  within  a  statute  making  railroads 
liable  for  injuries  to  stock  by  locomotives 
on  right  of  way  defectively  fenced.  Henson  v. 
Williamsville,  etc.,  R.  Co.,  110  Mo.  App.  595. 

8.  Lode.  — ■  Buffalo  Zinc,  etc.,  Co.  v.  Crump, 
70  Ark.  525. 

520.  4.  Distinguished  from  Inn,  Hotel, 
Boarding  House.  —  The  term  lodging  house 
and  the  words  inn,  hotel,  or  boarding  house 
£re  none  of  them  convertible  terms  or  words, 
and  a  distinction  exists  between  these  several 
institutions  and  a  lodging  house.  Bailey  v. 
People,  190  111.  28. 


LOGS  AND  LUMBER. 

By  J.  H.  Frees*. 

591.    II.  Contracts  for  Labor  or  Services.  —  See  note  3. 

Ill  Floating  and  Rafting  —  1.  In  General  —  Use  of  streams  for  Float- 
ing or  Rafting  Logs.  —  See  note  5. 

595.  See  note  2. 

Contract  to  Drive  Logs.  —  See  note  5- 

596.  2.  Statutory  Regulation.  —  See  note  1. 

3.  Driving  Intermingled  or  Obstructing  Logs  —  statutory  Right  to  Drive 
Obstructing  or  Intermingled  Logs.  —  See  note  5- 


521.  3.  Contracts  to  Cut  Timber,  etc.,  Con- 
strued. —  Prentiss  v.  Lyons,  105  La.  382  ;  Em- 
erson v.  Shores,  95  Me.  237,  85  Am.  St.  Rep. 
404;  Pierce  v.  Banton,  98  Mc.  553;  Gatlin  v. 
SerpeH,  136  N.  Car.  202. 

For  Contracts  Held  to  Be  Entire. —  See  Kangas 
v.  Boulton,  127  Mich.  539,  8  Detroit  Leg.  N. 
431. 

5.  Floating  Logs. — The  Mary,  123  Fed.  Rep. 
609,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  H.)  524. 

525.  2.   Banks  v.  Frazier,  m  Kv.  qoq. 

5.  Driver  Bound  to  Exercise  Reasonable  Care.  — 
Gulf  Red  Cedar  Co.  v.  Walker.  132  Ma.  s<?. 

526.  I.  Liability  for  Injury  Caused  by  Float- 


ing Logs.  —  Under  a  Nova  Scotia  statute  per- 
sons engaged  in  the  floating  or  transmission  of 
logs  down  rivers  and  streams  are  liable  for  all 
damage  caused  thereby,  whether  by  negligence 
or  otherwise,  and  the  owner  of  the  logs  is  not 
relieved  from  liability  because  the  damage  was 
done  while  the  logs  were  being  transmitted  by 
another  person  under  contract  with  him.  Dickie 
v.  Campbell,  34  Can.  Sup.  Ct.  265.  affirming  36 
Nova  Scotia  40. 

5.  Statutory  Authority  to  Drive  Obstructing  or 
Intermingled  Logs  Belonging  to  Another.  —  Bel- 
lows v.  Crane  Lumber  Co.,  126  Mich.  476. 

Question  of  Reasonable  Care  for  Jury.  —  It  is  for 
the  jury  to  determine  whether  the  defendant 
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5'27. 

note  8. 
529. 

532. 


533. 


No  Compensation  Except  for  Driving  Obitructing  or  Intermingled  Logs.  —  See 

4.  Lost  or  Stranded  Logs.  —  See  note  g. 

V.  Liens  —  1.  At  Common  Law.  —  See  note  2. 

2.  Statutory  Liens  —  Statutes  Construed  Liberally.  —  See  note  J. 

3.  Persons  Entitled  to  Lien  —  a.  In  General.  —  See  note  8. 
b.  Contractors.  —  See  note  u. 

See  note  i. 

4.  Against  Whom  Lien  May  Be  Claimed  —  Owner  of  Property.  —  See 


note  4 
534. 


Direct  Privity.  —  See  note  6. 

5.  For  What  Labor  or  Services  Lien  May  Be  Claimed  —  a.  In  Gen- 
eral.—  See  note  I. 

535.  c.  SERVICES  OF  TEAMS  OR  SERVANTS  —  Where  Use  of  Team  and  Appli- 
ances Necessary  to  Performance  of  Work.  —  See  note  5- 

536.  6.  Property  Subject  to  Lien  —  a.  In  General.  —  See  note  2. 

537.  7.  Notice  of  Lien  —  a.  Necessity  for  Filing  Notice.  —  See  note  2. 

Sale  of  Property  Before  Filing  Notice.  —  See  note  4. 

b.  WHAT  Is  SUFFICIENT  NOTICE  —  The  Statutes  Prescribe  the  Facts  to  Be 
Becited.  —  See  note  5. 

538.  Notices  Are  Construed  Liberally.  —  See  note  I. 
Description  of  Property.  — See  note  5- 


used  reasonable  care  when  he  attempted  to  float 
hard-wood  logs,  many  of  which  sank  and  caused 
an  obstruction,  the  cost  of  removing  which  the 
plaintiff  sought  to  recover.  Bellows  v.  Crane 
Lumber  Co.,  126  Mich.  476. 

527.  8.  See  Doyle  v.  Pelton,  134  Mich. 
398,  10  Detroit  Leg.  N.  475,  holding  that  under 
the  Michigan  statute  the  plaintiff  was  not  en- 
titled to  compensation  for  moving  logs  from 
the  channel  of  a  stream  in  order  to  allow  his 
own  logs  to  pass. 

529.  9.  Lost  or  Stranded  Logs.  —  See  Log- 
Owners'  Booming  Co.  v.  Hubbell,  135  Mich.  65, 
10  Detroit  Leg.  N.  679. 

531.  2.  Common-law  Lien  of  Person  Sawing 
Logs  into  Lumber.  —  Walker  v.  Cassels,  70  S. 
Car.  271. 

532.  7.  Statutes  Construed  Liberally.  —  Com- 
pare Dallaire  v.  Gauthier,  24  Quebec  Super.  Ct. 
495- 

8.  Under  the  Maine  Statute  giving  a  lien  to 
those  who  labor  at  cutting  or  hauling  logs,  it 
has  been  held  that  neither  a  scaler  nor  the 
foreman  or  superintendent  who  has  charge  of 
the  entire  logging  operation  is  entitled  to  a  iien. 
Meands  v.  Park,  95  Me.  527. 

Persons  Entitled  to  Liens  under  Canadian  Woods- 
men's Lien  Acts.  — ■  See  Davidson  v.  Frayne,  9 
British  Columbia  369 ;  Baxter  v.  Kennedy,  35 
V.  Brims.  179;  Murchie  v.  Scott,  36  N.  Bruns. 
161;  Rheaume  v.  Batiscan  River  Lumber  Co., 

23  Quebec  Super.  Ct.  71  ;  Dallaire  v.  Gauthier, 

24  Quebec  Super.  Ct.  495. 

11.  Whether  General  Contractor  Entitled  to 
Lien.  —  Blumauer  v.  Clock,  24  Wash.  596,  85 
Am.  St.  Rep.  966. 

533.  1.  Littlefield  v.  Morrill,  97  Me.  505, 
94  Am.  St.  Rep.  513. 

4.  Logs  Belonging  to  the  United  States  cannot 
he  subjected  to  the  lien  provided  by  the  Min- 
nesota statute.    Rowley  v.  Conklin,  So  Minn.  172. 

6.  Lien  Against  Owner  Without  Direct  Privity 
of  Contract. — Klondike  Lumber  Co.  v.  Williams, 
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71  Ark.  334,  limiting  the  extent  of  the  lien, 
however,  to  the  amount  of  the  contract  price. 
See  also  Kangas  v.  Boulton,  127  Mich.  539,  8 
Detroit  Leg.  N.  431:  Blumauer  v.  Clock,  24 
Wash.  596,  85  Am.  St.  Rep.  966. 

534.  1.  One  Who  Repairs  Mill  Machinery 
has  been  held  to  be  entitled  to  a  lien  under 
the  Wisconsin  statutes.  Engi  v.  Hardell,  123 
Wis.  407. 

535.  5.  Klondike  Lumber  Co.  v.  Williams, 
71  Ark.  334. 

536.  2.  Property  Subject  to  Lien  —  Illustra- 
tions. —  In  Wisconsin  "  slabs  "  are  not  in- 
cluded in  the  miterial  designated  as  "  lumber 
and  timber,"  and  therefore  are  not  subject  to  a 
lien  for  service  under  the  statute.  Engi  v. 
Hardell,  123  Wis.  407. 

Under  the  Washington  statute,  as  amended 
in  1893  and  1895,  one  wbo  performs  labor  in 
cutting  logs  for  a  manufacturer  of  railroad  ties 
is  entitled  to  a  lien  on  the  finished  ties  in  the 
hands  of  the  manufacturer.  Robins  v.  Paulson. 
30  Wash.  459,  distinguishing  Winsor  v.  John- 
son, 5  Wash.  429,  stated  in  the  original  note. 

Deals  or  Other  Manufactured  Lumber  Are 
Not  "  Logs  and  Timber "  within  the  meaning 
of  the  Woodsmen's  Lien  Acts  of  Canada.  Bax- 
ter v.  Kennedy.  35  N.  Bruns.  179. 

537.  2.  Written  Admission  of  Debt  —  Notice 
Not  Bequired.— See  Harvey  v.  Harvey,  19  Que- 
bec Super.  Ct.  153. 

4.  Statutory  Provisions  as  to  Sale  of  Lops, 
etc.,  Subject  to  Lien.  — ■  See  Livingstone  v.  Lov- 
gren,  27  Wash.  102. 

5.  Notice  Need  Not  State  When  Cutting  or  Re- 
moval of  Timber  Began.  — Maris  v.  Clcvenger,  29 
Wash.  395. 

53S.    1.  Substantial  Compliance  with  Statute. 

—  Maris  v.  Clcvenger,  29  Wash.  395. 

5.  Description  of  Property.  —  For  descriptions 
held  to  be  sufficient,  see  Livingstone  v.  Lovgren, 
27  Wash.  102:  Grays'  Harbor  Boom  Co.  v. 
Lytic  Logging,  etc.,  Co.,  36  Wash.  151. 
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.Ills.  c.  TIME  of  Filing  Notice.  —  See  note  10. 

5;t!>.  8.  Priority  of  Lien.  —  See  note  5. 

.1  IO.  9.  Waiver  and  Discharge  of  Lien  —  Surrender  of  Possession.  —  See  note  3. 

5  VI.  MARKS    -Ownership — Presumption. —  See  note  5. 

VII.  Scaling  -  1.  In  General.  —  See  note  7. 

5  III.  2.  By  Person  Agreed  Upon  —  How  Far  Scale  Binding  as  to  Quantity.  —  See 

note  3. 


5  17.    LONG.  —  See  note  4. 

549.    LOSS  —  LOST.  —  See  note  4. 

5JIS.  10.  Hammond  v.  Pullman,  129  Mich. 
567,  8  Detroit  Leg.  N.  1052. 

5JJ9.  5.  Priority  of  Lien.  —  See  Bradley  v. 
Cassels,  117  Ga.  517;  Blumauer  v.  Clock,  24 
Wash.  596,  85  Am.  St.  Rep.  966. 

540.  3.  Common-law  Lien  Lost  by  Surrender- 
ing Possession  of  Property.  —  Walker  v.  Cassels, 
70  S.  Car.  271. 

A  Contract  for  Payment  After  Sale  of  the  logs 
or  manufactured  lumber,  and  not  before,  pre- 
cludes the  idea  of  any  lien  thereon.  Rhodes  v. 
Hinds,  79  N.  Y.  App.  Div.  379;  Anderson  v. 
Tingley.  24  Wash.  537. 

5  12.  5.  See  Tozier  v.  Brown,  202  Pa.  St. 
359- 

7.  Scaling  Logs  and  Lumber.  — ■  As  to  the  con- 
struction of  particular  contract  in  respect  to  the 
scaling  of  logs,  see  Southern  Lumber  Co.  v. 
Asher,  64  S.  W.  Rep.  462,  23  Ky.  L.  Rep.  901  ; 
Boyle  v.  Musser-Sauntry  Land,  etc.,  Co.,  86 
Minn.  160. 

543.  3.  Parties  Bound  by  Scale  of  Person 
Selected  by  Them.  —  Yellow  Poplar  Lumber  Co. 
v.  Stephens,  69  S.  W.  Rep.  715,  24  Ky.  L.  Rep. 
621  ;  Bulkley  v.  Whited,  113  La.  396.  Compare 
Nelson  v.  Charles  Betcher  Lumber  Co.,  88  Minn. 
517. 


A  Third-party  Vendee  who  converted  logs  upon 
which  a  lien  is  established  is  bound  by  the  scale 
of  the  person  agreed  upon  by  his  vendor  and 
the  lienor.  Carver  v.  Crookston  Lumber  Co., 
84  Minn.  79. 

547.  4.  Long  and  Short  Yearlings  —  Cattle 
—  In  stockmen's  parlance  "  short  yearlings  are 
cattle  about  or  approximately  near  one  year  of 
age.  After  entering  the  second  year  and  be- 
fore completing  it  they  are  called  long  year- 
lings."   Sparks  v.  Deposit  Bank.  115  Ky.  461. 

549.  4.  Suit  on  Fire  Policy  to  Be  Brought 
Within  Certain  Time  After  Loss  or  Damage.  — 
Rottier  v.  German  Ins.  Co.,  84  Minn.  116. 

Loss  of  Property  —  Injury  to  Property.  —  "  To 
say  that  the  phrases  loss  of  property  and  injury 
to  property  have  the  same  signification  is  to 
declare  them  synonymous,  when,  in  fact,  they 
are  not.  The  one  means  a  total  destruction  or 
loss  of  property,  the  other  means  a  partial  loss 
or  destruction."  Per  Poorman,  C.  Nelson  v. 
Great  Northern  R.  Co.,  28  Mont.  297. 

Loss  of  Society  of  a  Husband  or  Wife.  — 
See  McVeigh  v.  Gentry,  72  N.  Y.  App.  Div.  598. 

As  to  When  a  Child  Is  Lost,  within  the  meaning 
of  an  offer  of  reward,  see  Peterson  v.  Mark, 
134  Mich.  594. 


LOST  PAPERS  AND  RECORDS. 

By  II.  O'B.  Cooter. 

555.  II.  Re-execution  and  Restoration— 1.  Instruments  of  Title  — 

a.  Jurisdiction  in  Equity.  —  See  note  7. 

b.  Jurisdiction  at  Law.  —  See  note  8. 

556.  2.  Judicial  Records  —  a.  In  General.  — See  notes  2,  4,  14. 

557.  Judgments.  —  See  note  1. 

Indictments  Lost  or  Destroyed.  —  See  note  5- 


555.    7.  Re-execution  of  Lost  Title  Deeds.  — 

Paschal  v.  Hutchinson,  119  Ga.  243,  citing  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  555  ; 
South  Chicago  Brewing  Co.  v.  Taylor,  205  111. 
132;  Niles  v.  Graham,  r8i  Mass.  41. 

Stock  Certificate  —  Refusal  to  Issue.  —  Matter  of 
Coats.  75  N.  Y.  App.  Div.  469. 

8.  Jurisdiction  at  Law  —  Georgia  Statute.  — 
P?=rh-il  v.  Turner,  116  Ga.  736. 

5;>f}.  2.  Restoration  of  Judicial  Records  in 
Oeneral.  —  Warder,  etc.,  Co.  v.  Libby,  104  Mo. 
App.  140. 

4.   Pleading!.  —  Pape  v.  Ferguson,  28  Ind. 

1 


App.  298,  62  N.E.  Rep.  712  ;  State  v.  Pierre,  15  S. 
Dak.  559  ;  Bradburn  v.  State,  43  Tex.  Crim.  309. 

Copies  Must  Be  Substantial.  —  Hamilton  v. 
Western  Union  Tel.  Co.,  35  Tex.  Civ.  App.  602. 

14.  Papers  on  Appeal.  —  Blalock  v.  State, 
(Tex.  Crim.  1901)  62  S.  W.  Rep.  571. 

557.  1.  Certified  Cony  of  Judgment  Roll  Ad- 
missible in  Evidence. —  Wise  v.  Kerr  Thread  Co., 
84  Miss.  200. 

5.  Restoration  of  Indictments.  —  State  v.  Paul, 
87  Mo.  App.  47. 

Original  Indictment  Found  Pending  Substitution 
Proceeding.— Owens  v.  State,  46  Tex.  Crim.  14. 
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See  note  3. 


Legal  Sufficiency  of  Substitute  Not  Generally  Considered.  —  See  note  6. 

b.  JURISDICTION — (i)  Inherent  Power  of  Courts  Over  Their  Own 

(a)  Rule  Stated.  —  See  note  3. 
(3)  Statutory  Jurisdiction.  —  See  note  2. 

c.  Evidence  —  (t)  Proof  of  Existence  and  Loss.  — See  note  3. 

(2)  Proof  of  Contents —  The  Best  Evidence.  — See  note  I. 
Minutes  or  Memoranda.  — •  See  note  2. 
Parol  Evidence.  —  See  note  8. 

Clear  and  Convincing  Proof  Required.  —  See  notes  I,  2. 

(3)  Rules  of  Evidence  Not  Changed  by  Statute.  —  See  note  5. 
III.  Recovery  on  Lost  Instruments  —  1.  Jurisdiction  —  b.  Simple 

CONTRACTS  —  (I)  Negotiable  Instruments  —  (a)  Jurisdiction  in  Equity  —  Requirement 
of  Indemnity. —  See  notes  2,  3. 

(b)  Jurisdiction  at  Law.  —  See  notes  4,  5. 
566.     Statutory  Provisions.  — ■  See  note  2. 

(c)  Exceptions  to  Rule  Requiring  Indemnity  —  aa.  Instruments  Not  Transferablr 
by  Delivery. — See  note  3. 


559. 

Records  - 
561. 

563 


563. 


565. 


Lost   Information.  —  Goodman  v.  State,  161 
Ind.  629. 

558.  3.  Information  Lost  or  Destroyed  After 
Trial  and  Conviction.  — Klein  v.  State,  157  Ind. 
146. 

6.  Legal  Sufficiency  of  Substitute.  —  McLana- 
han  v.  Blackwell,  119  Ga.  64. 

559.  3.  Inherent  Power  of  Court  to  Restore 
Its  Records.  —  Paschal  v.  Hutchinson,  119  Ga. 
243,  citing  i->  Am.  and  Eng.  Encyc.  of  Law  (2d 
e(3.)  559;  Paschal  v.  Turner,  116  Ga.  736;  State 
v.  Paul,  87  Mo.  App.  47  ;  Warder,  etc.,  Co.  v. 
Libby,  104  Mo.  App.  140.  And  see  the  title 
Records  209.  4. 

561.  2.  Statutes  Merely  Cumulative  or  De- 
claratory of  Common  Law.  —  People  v.  Pike.  197 
111.  449- 

3.  Proof  of  Existence  and  Loss. —  U.  S.  v.  Price, 
113  Fed.  Rep.  851  ;  Hodge  v.  Palms,  (C.  C.  A.) 
117  Fed.  Rep.  396;  Kenniff  v.  Caulfield,  140 
Cal.  34;  Denny  v.  Broadway  Nat.  Bank,  118 
Ga.  221;  Dagley  v.  Black,  197  111.  53;  Glos  v. 
Talcott,  213  111.  81  ;  State  v.  Paul,  87  Mo.  App. 
47;  Cullinan  v.  Hosmer,  100  N.  Y.  App.  Div. 
148:  State  v.  Peterson,  129  N.  Car.  556,  85) 
Am.  St.  Rep.  756  ;  Southern  R.  Co.  v.  Seymour, 
113  Ter.n.  523.  See  State  v.  Southern  Mineral, 
etc.,  Co.,  108  La.  24. 

Sufficiency  of  Proof  of  Loss.  —  Arnold  v.  Man- 
gan,  89  111.  App.  327:  Thomson  v.  Flint,  etc., 
R.  Co.,  131  Mich.  95- 

56'2.  1.  Best  Secondary  Evidence  Required. 
—  The  Schooner  Ulalia,  37  Ct  CI.  466;  Petrue 
v.  Wakem,  99  111.  App.  463.  See  Cross  v. 
People,  192  111.  291  ;  State  v.  Conser,  24  Ohio 
Cir.  Ct.  270;  Burr  v.  Shute,  25  Ohio  Cir.  Ct.  735. 

Transcript  of  Record.  —  Southern  R.  Co.  v.  Sey- 
mour, 113  Tenn.  523. 

A  Copy  of  the  Record,  duly  certified  by  the  re- 
corder, where  there  was  a  proper  record  in  his 
office,  is  admissible.  Hodge  i>.  Palms,  (C.  C. 
A.)  117  Fed.  Rep.  396. 

Certified  Copy  of  Judgment  Roll.  —  Wise  v.  Kerr 
Thread  Co.,  81  Miss.  200. 

Printed  Copy  of  Petition.  —  State  v.  Pierre,  15 
S.  Dak.  559. 

Court  Paper  —  Certified  Copy.  —  Mcl.annhan  v. 
Blackwell,  1  19  Ga.  64. 
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A  Copy  is  the  best  secondary  evidence  of  a 
written  instrument.  The  Schooner  Ulalia,  37 
Ct.  CI.  466 ;  South  Omaha  v.  Wrzensinski,  66 
Neb.  790. 

2.   Minutes  or  Memoranda  Kept   by  Judges, 
Clerks,  Etc.  —  State  v.  Pierre,  15  S.  Dak.  559. 
8.  Parol  Evidence  of  Contents  of  Lost  Record.  — 

U.  S.  v.  Price,  113  Fed.  Rep.  851:  Dagley  v. 
Black,  197  111.  53  ;  Meyer  v.  Purcell,  214  111. 
62;  State  v.  Peterson,  129  N.  Car.  556,  85  Am. 
St.  Rep.  756 ;  Richardson  v.  Morris,  26  Pa. 
Super.  Ct.  192;  Smith  v.  Ridley,  30  Tex.  Civ. 
App.  158.  See  Thistlethwaite  v.  Pierce,  30  Ind. 
App.  642. 

563.    1.  Clear  and  Convincing  Proof  Required, 

—  Capell  v.  Fagan,  30  Mont.  507. 
Proof  of  Substance  of  Deed  Sufficient.  —  Kenniff 

v.  Caulfield,  140  Cal.  34. 

Lost  Deed. — ■  Dagley  v.  Black,  197  111.  53. 

2.  Ancient  Transactions. — See  Scott  v.  Crouch, 
24  Utah  377. 

5.  Rules  of  Evidence  Not  Changed  by  Statute. 

—  People  v.  Pike,  197  111.  449,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  563  ;  Gavitt 
v.  Moulton,  119  Wis.  35,  citing  19  Am.  and 
Eng.  Encyt.  of  Law  (2d  ed.)  563. 

565.  2.  Negotiable  Instruments  —  Jurisdic- 
tion in  Equity.— Clinton  Nat.  Bank  v.  Stiger,  67 
N.  J.  Eq.  522  ;  Matter  of  Cook,  86  N.  Y.  App. 
Div.  586.  See  Zander  v.  New  York  Security, 
etc..  Co.,  (Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.) 
98,  affirmed  81  N.  Y.  App.  Div.  635  ;  Trunk  v. 
Grier,  (Supm.  Ct.  Tr.  T.)  66  N.  Y.  Supp.  382. 

3.  Right  of  Maker  to  Indemnity. —  Denver  First 
Nat.  Bank  v.  Wilder,  (C.  C.  A.)  104  Fed.  Rep.  187. 

Reasonable  Indemnity.  —  Matthews  v.  Mat- 
thews. 97  Me.  40,  94  Am.  St.  Rep.  464. 

4.  Courts  of  Law  May  Require  Indemnity. — 
Denver  First  Nat.  Bank  v.  Wilder,  (C.  C.  A.) 
104  Fed.  Rep.  187. 

5.  In  Maine  an  action  at  law  may  be  main- 
tained against  the  maker  of  a  lost  note.  Mat- 
thews v.  Matthews,  97  Me.  40,  94  Am.  St.  Rep. 
464. 

566.  2.  Statutory  Provisions.  —  See  Clinton 
Nat.  Bank  v.  Stiger,  67  N.  J.  Eq.  522  ;  Matter 
of  Cook,  86  N.  Y.  App.  Div.  586. 

3.  Matthews  t.  Matthews.  07  Me.  40,  9.4  Am, 
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bb.  Instruments  Lost  Aftkr  Maturity.  —  Sec  note  I. 
ct.  Destroyed  Instruments.  —  See  note  3. 

ec.  Action  by  Bona  Fide  Holder  Barred  by  Limitation. — See  note  I. 
(2)  Non-negotiable  Instruments.  —  See  note  1. 

2.  Demand,  Protest,  and  Notice  of  Nonpayment.  —  See  note  3. 

3.  Notice  of  Loss  —  a.  To  the  Parties.  — See  notes  5,  6. 
b.  Public  Notice.  —  See  note  1. 

7.  Evidence  in  Actions  on  Lost  Instruments  —  a.  Proof  of  Exist- 


ence and  Loss  —  (1)  General  Rule.  — See  notes  1,  2,  3. 


Rep.  464;  Zander  v.  New  York  Security, 
etc.,  Co.,  178  N.  Y.  208.  See  Trunk  v.  Grier, 
(Supm.  Ct.  Tr.  T.)  66  N.  Y.  Supp.  382.  But 
see  Denver  First  Nat.  Bank  v.  Wilder,  (C.  C. 
A.)  104  Fed.  Rep.  187. 

5<>7 .  1 .  Loss  After  Maturity  —  Indemnity  Not 
Required.  —  Munroe  v.  Weir,  177  Mass.  301  ; 
Baker  v.  Weaver,  1  Ohio  Cir.  Dec.  222. 

3.  Destroyed  Instruments  —  Indemnity  Not  Re- 
quired. —  Denver  First  Nat.  Bank  v.  Wilder, 
(C.  C.  A.)  104  Fed.  Rep.  187  ;  Matthews  v.  Mat- 
thews, 97  Me.  40,  94  Am.  St.  Rep.  464.  See 
Munroe  v.  Weir,  177  Mass.  301. 

56§.  1.  Action  by  Bona  Fide  Holder  Barred 
by  Limitation.  —  Matthews  v.  Matthews,  97  Me. 
40,  94  Am.  St.  Rep.  464. 

H Hi).  1.  Non-negotiable  Instruments  —  Juris- 
diction at  Law. —  Zander  v.  New  York  Security, 
etc.,  Co.,  178  N.  Y.  208.  See  Zander  v.  New 
York  Security,  etc.,  Co.,  (Supm.  Ct.  Spec.  T.) 
39  Misc.  (N.  Y.)  98,  affirmed  81  N.  Y.  App. 
Div.  635. 

3.  Lost  Stock  Certificate.  — Matter  of  Coats,  75 

N.  Y.  App.  Div.  469. 

5.  Notice  of  Loss  to  Parties.  —  Clayton  v.  Knox, 
80  X.  Y.  App.  Div.  631. 

Lost  Stock  Certificate.  —  Matter  of  Coats,  75 
N.  Y.  App.  Div.  469. 

6.  Effect  of  Notice  as  to  Makers,  Etc.  —  See 
Clayton  v.  Knox,  80  N.  Y.  App,  Div.  631. 

570.  1.  Lost  Stock  Certificate. —  Matter  of 
Coats,  75  N.  Y.  App.  Div.  469 ;  Matter  of 
Sreir,  69  N.  Y.  App.  Div.  149. 

576.  1.  Proof  of  Existence  as  Genuine  Instru- 
ment and  Loss  • — -  Arkansas.  —  Hartford  F.  Ins. 
Co.  v.  Enoch,  72  Ark.  47 ;  Arbuckle  v.  Mat- 
thews. 73  Ark.  27. 

District  of  Columbia.  —  Guilford  Granite  Co. 
V.  Harrison  Granite  Co.,  23  App.  Cas.  (D.  C.)  I. 

Illinois.  —  Hawley  v.  Hawley,  187  111.  351; 
Glos  v.  Talcott,  213  III.  81  ;  Meyer  v.  Purcell, 
214  111.  62. 

Indiana. — Pape  v.  Ferguson,  28  Ind.  App.  298. 

Krntuckv.  —  Combs  v.  Krish,  (Ky.  1905)  84 
S.  W.  Rep.  562.  See  Allen  v.  Hopson,  (Ky. 
1904)  83  S.  W.  Rep.  575. 


Mississippi.  —  McCaughn  v.  Young,  85  Miss. 
277. 

Missouri.  —  Warder,  etc.,  Co.  v.  Libby,  104 
Mo.  App.  140. 

Montana.  —  Capell  v.  Fagan,  30  Mont.  507. 

North  Carolina.  —  State  v.  Peterson,  129  N. 
Car.  556,  85  Am.  St  Rep.  756. 

North  Dakota.  —  Garland  v.  Foster  County 
State  Bank,  11  N.  Dak.  374. 

Oregon.  —  Raker  County  v.  Huntington,  (Ore- 
gon 1905)  79  Pac.  Rep.  187.  See  also  Man- 
chester Assur.  Co.  v.  Oregon  R.,  etc.,  Co., 
(Oregon  1905)  79  Pac.  Rep.  60. 

South  Dakota.  —  See  Mears  v.  Smith,  (S. 
Dak.  1905 )  102  N.  W.  Rep.  295. 

Texas.  —  Lochridge  v.  Corbett,  31  Tex.  Civ. 
App.  676 ;  Williamson  v.  Work,  33  Tex.  Civ. 
App.  369 ;  Strohmeyer  v.  Wing,  (Tex.  Civ. 
App.  1903)  77  S.  W.  Rep.  977;  Valentine  v. 
Sweatt,  34  Tex.  Civ.  App.  135.  See  also  Mas- 
terson  v.  Harris,  (Tex.  Civ.  App.  1904)  83  S. 
W.  Rep.  428. 

Utah.  —  Scott  v.  Crouch,  24  Utah  377. 

Wisconsin.  —  Montpelier  Sav.  Bank,  etc..  Co. 
v.  School  Dist.  No.  5,  115  Wis.  622.  See  also 
Siegel  v.  Liberty,  118  Wis.  599;  State  v.  Rosen- 
thal, 123  Wis.  442. 

See  also  the  title  Records.  209.  S,  9. 

Proof  of  Proper  Execution  of  Lost  Deed.  — ■  Haw- 
ley v.  Hawley,  187  111.  351  ;  Rouleau  v.  Strad- 
ley,  126  Mich.  681  :  Scott  v.  Crouch,  24  Utah 
377- 

Burden  of  Proof  on  Plaintiff.  —  Lloyd  v.  Simons, 
90  Minn.  237;  Bond  v.  Hurd,  31   Mont.  314. 

Immaterial  Variance.  —  Alexander  v.  Wake- 
field, (Tex.  Civ.  App.  1902)  69  S.  W.  Rep.  77. 

Duplicate  Contracts.  —  Norris  v.  Billingsley, 
(Fla.  1904)  37  So.  Rep.  564. 

2.  Clear  and  Satisfactory  Evidence  Required.  — 
Bright  v.  Allan,  203  Pa  St.  386,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.1  576  ;  Garland 
v.  Foster  County  State  Bank  it  N.  Dak.  374. 

3.  Circumstantial  Evidence.  —  Bright  v.  Allan, 
203  Pa.  St.  386,  citing  19  Am  and  Eng.  Encyc. 
of  Law  (2d  ed.)  576. 
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579.  I.  When  Goods  Are  Lost.  —  See  note  i. 

580.  II.  Rights  of  Finder  —  1.  Title  to  Thing  Found  —  a.  In  General. 
—  See  note  I. 

581.  b.  Special  Circumstances  Affecting  Title  of  Finder  — 
(2)  Place  of  Finding.  —  See  notes  5,  6. 

583.  See  note  1. 

Things  Imbedded  in  Soil.  —  See  note  2. 

(3)  Relation  of  Finder  to  Third  Person.  — ■  See  note  4. 

584.  III.  Duties  and  Liabilities  of  Finder  —  1.  Care  of  Thing  Found. — 
See  note  4. 

2.  Duty  to  Return  Thing  to  Owner.  —  See  note  6. 


586.  LOT.  —  See  note  1. 

587.  See  note  1. 

579.  1.  Distinction  Between  Things  Lost  and 
Things  Mislaid. — Hoagland  v.  Forest  Park  High- 
lands Amusement  Co.,  170  Mo.  335,  94  Am.  St. 
Rep.  740;  Danielson  v.  Roberta,  44  Oregon  108, 
102  Am.  St.  Rep.  627  ;  Ferguson  v.  Ray,  44  Ore- 
son  5S7.  102  Am.  St  Rep  648. 

5§0.  1.  Rights  of  Finder  as  Against  Third 
Persons  Generally.  —  Hoagland  v.  Forest  Park 
Highland  Amusement  Co..  170  Mo.  335,  94  Am. 
St.  Rep.  740  ;  Burdick  v.  Chesebrough.  94  N.  Y. 
App.  Div.  532 ;  Danielson  v.  Roberts,  44  Ore- 
gon 108,  102  Am.  St.  Rep.  627,  citing  19  Am. 
and  E£ng.  Encyc.  of  Law  (2d  ed.)  579;  Fer- 
guson v.  Ray,  44  Oregon  557,  102  Am.  St.  Rep. 
648. 

5§1.  5.  Place  of  Finding  Generally  Imma- 
terial. —  Hoagland  v.  Forest  Park  Highland 
Amusement  Co.,  170  Mo.  335,  94  Am.  St.  Rep. 

740. 

6.  Articles  Found  on  Premises  of  Third  Person. 

—  Hoagland  v.  Forest  Park  Highland  Amuse- 
ment Co.,  170  Mo.  335,  94  Am.  St.  Rep.  740; 
Danielson  v.  Roberts,  44  Oregon  108,  102  Am. 
St.  Rep.  627. 


582.  1.  Rights  of  Owner  of  Premises  to 
Which  Public  Has  Not  Access.  —  Ferguson  v.  Ray, 
44  Oregon  557,  102  Am.  St.  Rep.  648. 

2.  Things  Imbedded  in  Soil.  —  Burdick  v. 
Chesebrough.  94  N.  Y.  App.  Div.  532. 

Gold  Quartz. —  Ferguson  v.  Ray,  44  Oregon 
557,  102  Am.  St.  Rep.  648. 

4.  Master  Held  Not  Entitled  to  Thing  Found 
by  Servant.  —  Danielson  v.  Roberts,  44  Oregon 
jo8,  102  Am.  St.  Rep.  627. 

584.  4.  Reasonable  Care. —  Danielson  v. 
Roberts,  44  Oregon  108,  102  Am.  St.  Rep.  627. 

6.  Duty  to  Return  Thing  to  Owner.  —  Daniel- 
son v.  Roberts,  44  Oregon  108,  102  Am.  St). 
Rep.  627. 

Duty  of  Finder  to  Endeavor  to  Ascertain  Owner. 

—  State  v.  Briscoe,  3  Penn.  (Del.)  7. 

586.  1.  City  Lot.  —  Long  v.  People,  33 
Colo.  159,  quoting  19  Am.  and  Eng.  EncYjC.  of 
Law  (2d  ed.)  586;  Greendale  v.  Suit,  163  Ind. 
284,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  586. 

587.  1.  Chance.  —  Johnson  v.  State,  137 
Ala.  101. 


LOTTERIES. 


By  P.  B.  McKenzie. 

588.  I.  Definition.  —  See  notes  i,  2. 

589.  See  notes  1,  2,  3. 


588.    1.  Lottery   Denned. —  Quatsoe  v.  Eg- 
gleston,  42  Oregon  315. 
2.  Small  Sums  Risked  for  Chance  of  Greater.  — 

.fohn^on  v.  State,  137  Ala.  101  ;  Quatsoe  v.  Eg- 
gleston,  42  Oregon  315.  quoting  19  Am.  and 
Eve.  Encyc.  of  Law  (2d  ed.)  588. 

Depends  Absolutely  on  Chance.  —  State  v.  Ne- 
braska Home  Co.,  66  Neb.  349. 

Where  Skill  or  Judgment  Is  Exercised.  —  TJ.  S. 
v.  Rosenblum,  121   Fed.  Rep.  180:  McRae  v. 


State,  46  Tex.  Crim.  489.  See  contra.  People 
v.  Lavin,  170  N.  Y.  164. 

5Sf).  1.  Consideration  Necessary  to  Criminal 
Lottery.  —  Stale  v.  Nebraska  Home  Co.,  66 
Neb.  340. 

2.  Popular  Meaning.  —  Quatsoe  v.  Kgglcston, 
42  Oregon  3 1 5. 

3.  Broad  Scope  of  Term.  —  Quatsoe  v.  F.ggles- 
lin.  a  2  Oi"«nii  lit;. 

Characteristic  Features  of  Lottery  Scheme.  — 


i'3<) 
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."»**>.    II.  Various  Devices  and  Games  Held  to  Be  Lotteries  —  Thing,  Not 

N.une,  Important.  —  See  note  4- 

.1110.    Policy.  — See  note  I. 

A  Raffle.  —  See  note  2. 

A  Gift  Enterprise.  —  See  note  4. 

Certain  Miscellaneous  Games.  —  See  note  3- 

III.  Constitutional  Provisions,  Statutes,  and  Ordinances  Against 

Lotteries  —  1.  Prohibition  by  Constitution,  Statute,  or  Ordinance  —  a.  In  Gen- 
ER  w.      Constitution  or  Statute.  —  See  note  4. 
593.    Sec  note  2. 

50  1.    2.  Classes  of  Statutes  Considered  —  a.  Postal  Laws  Intended  to 

Suim'RESS  Lotteries.  — See  note  5. 

505.    See  note  4. 

b.  Statutes  Making  Advertisements  of  Lotteries  Unlaw- 
ful. —  See  note  5. 

59ft.  d.  Statutes  Making  It  Unlawful  to  Have  Lottery  Tickets 
or  Slips  in  Possession.  —  See  note  4. 

50H.  IV.  Civil  Status  of  Lotteries  —  1.  Lotteries  Licensed  by  Legisla- 
ture. —  See  note  1. 


599.    LOW.  —  See  note  2. 

LOWER  —  LOWEST.  —  See  note  3. 
000.    LOW- WATER  MARK.  —  See  note  1. 

601.  LUGGAGE.  —  See  note  4. 

602.  LUNACY  —  LUNATIC.  —  See  note  5 . 


Equitable  Loan,  etc.,  Co.  v.  Waring,  117  Ga. 
599.  97  An>.  St.  Rep.  177,  Siver  v.  Guarantee 
Invest.  Co.,  183  Mo.  41. 

5§9.  4.  Substance  of  Transaction  to  Be  Con- 
sidered. —  Johnson  v.  State,  137  Ala.  101  ;  Peo- 
ple v.  Lavin,  179  N.  Y.  164. 

A  Home  Purchasing  Scheme  Held  a  Lottery.  — 
State  v.  Nebraska  Home  Co.,  66  Neb.  349.  See 
also  Public  Clearing  House  v.  Coyne,  194  U.  S. 
497- 

Scheme  to  Increase  Number  of  Subscribers  to  a 
Newspaper.  —  See  Hall  v.  McWilliam,  85  L.  T. 

N.  S.  239. 

590.  1.  "  Policy  "  Is  a  Lottery.  —  Thomas  v. 
State,  118  Ga.  774;  State  v.  Wilkerson,  170  Mo. 
184-  Quatsoe  v.  Eggleston,  42  Oregon  315, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 

ed.)  590. 

2.  Raffle  a  Lottery.  —  Contra,  Risein  v.  State, 
44  Tex.  Crim.  413. 

4.  Gift  Enterprises  Held  Lotteries.  —  U.  S.  v. 
Jefferson,  134  Fed.  Rep.  299;  Sheedy  v.  District 
of  Columbia,  19  App.  Cas.  (D.  C.)  280.  See 
also  De  Florin  v.  State,  121  Ga.  593,  104  Am. 
St.  Rep.  177. 

592.  3.  Games  and  Devices  Held  Not  to  Be 
Lotteries  —  Diamond  Leases.  —  Atty.-Gen.  v. 
Preferred  Mercantile  Co.,  187  Mass.  516. 

Knife  Rack.  —  McRae  v.  State,  46  Tex.  Crim. 
489. 

The  "Trading  Stamp"  Scheme. —  State  v. 
Shugart,  138  Ala.  86,  100  Am.  St.  Rep.  i'7 ; 
People  v.  Dycker,  72  N.  Y.  App.  Div.  308 ; 
State  v.  Dodge,  76  Vt.  197 ;  Winston  v.  Beeson, 
135  N.  Car.  271  (holding  that  the  trading  stamp 
scheme  is  not  a  "gift  enterprise"). 

Compare  State  1>.  Hawkins,  05  Md.  133,  93 
\m.  St.  Rep.  328.  See  generally  the  title 
Trading  Stamps,  vol.  28,  p.  442. 
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4.  Act  Authorizing  Lotteries  Unconstitutional 

in  Such  States. —  Johnson  v.  State,  137  Ala.  toi. 

593.  2.  State  Statutes  Prohibiting  Lotteries. 

—  Johnson  v.  State,  137  Ala.  101  ;  Equitable 
Loan,  etc.,  Co.  v.  Waring,  117  Ga.  599,  97  Am. 
St.  Rep.  177;  Thomas  v.  State,  118  Ga.  774; 
Nichols  v.  State,  28  Ind.  App.  674;  State  v. 
Arthur,  70  N.  J.  L.  425  ;  Quatsoe  v.  Eggleston, 
42  Oregon  315. 

594.  5.  The  Statute  Is  Constitutional.  — 
Public  Clearing  House  v.  Coyne,  194  U.  S.  497. 

595.  4.  Interstate  Transportation  of  Lottery 
Tickets  Prohibited.  —  Lottery  Case.  188  U.  S. 
321  ;  Francis  v.  U.  S.  188  U.  S.  375,  overru'ing 
Reilly  v.  U.  S.,  106  Fed.  Rep.  896,  46  C.  C.  A. 
25  ;  U.  S.  v.  Jefferson,  134  Fed.  Rep.  299. 

Carrying  Tickets  Between  State  and  District  of 
Columbia  Not  Illegal. — U.  S.  v.  Whelpley,  125 
Fed.  Rep.  6t6. 

5.  Statutes  Making  Advertising  of  Lottery  Un- 
lawful. —  Hall  v.  McWilliam,  85  L.  T.  N.  S. 
230:  People  v.  Lavin,  170  N.  Y.  164. 

596.  4.  Statutes  Making  It  Unlawful  to  Have 
Lottery  Tickets  or  Slips  in  Possession.  —  State  v. 
Arthur,  70  N.  J.  L.  425. 

598.  1.  Payment  of  Tax  Imposed  on  Lotteries 
Does  Not  Authorize  Operation.  —  Johnson  v.  State, 
137  Ala.  roi. 

599.  2.  Low  and  High  Relative  Terms. — 
See  Louisville,  etc.,  R.  Co.  v.  Tucker.  (Ky. 
1901)  65  S.  W.  Rep.  453. 

3.  Lowest  Bidder.  —  Packard  7'.  Haves,  04 
Md.  233. 

600.  1.  Ordinary  Low  water  Mark. — Ken- 
tucky Lumber  Co.  v.  King,  (Ky.  190O  65  S. 
W.  Rep.  156. 

601.  4.  Luggage  and  Baggage  Synonymous. 

—  Choctaw,  etc..  P.  Co.  ?'  Zwirtz.  13  Okla.  hi. 

602.  5.  Not    Confined    to  Persons  Having 
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603-623 


603. 
604. 
605. 
608. 
610. 
612. 
614. 
note  2. 
621. 
622. 


MACADAMIZE.  —  See  note  3. 
MACHINE  —  MACHINERY.  —  See  note  3. 
Patents.  —  See  note  I. 
MAILED.  —  See  note  4. 

MAINTAIN  —  MAINTENANCE.  —  See  note  3. 

See  note  I. 

MAJORITY  —  Majority  of  Voters  or  Majority  of  Votes  Actually 

MAKER.  —  See  note  1. 
MALFEASANCE.  —  See  note  4. 


Cait.  —  See 


Lucid  Intervals.  —  Bicknell  v.  Spear,  (Supm.  Ct. 
Spec.  T.)  38  Misc.  (N.  Y.)  389. 

Other  Definitions.  — Matter  of  Wells,  175  N. 
Y.  139;  Matter  of  Schrodt,  (Supm.  Ct.  Spec.  T.) 
32  Misc.  (N.  Y.)  540;  In  re  Anderson,  132  N. 
Car.  243. 

603.  3.  Macadamize.  —  West  Chester  v. 
West  Chester  St.  R.  Co.,  203  Pa.  St.  201. 

Curbing.  —  City  St.  Imp.  Co.  v.  Taylor,  138 
Cal.  364. 

604.  3.  Machinery.  —  Brower  v.  Locke,  31 
Ind.  App.  353. 

A  Derrick  and  Appliances  held  machinery 
within  a  guarantee  of  machincri).  Miller  v. 
F.  R.  Patch  Mfg.  Co.,  101  N.  Y.  App.  Div.  22. 

A  Trip  Hammer  held  to  be  a  machine 
within  a  statute  regulating  the  duty  of  an  em- 
ployer properly  to  guard  such.  Green  v.  Ameri- 
can Car,  etc.,  Co.,  163  Ind.  135. 

And  an  Emery  Belt  is  a  machine  within  the 
meaning  of  this  statute.  La  Porte  Carriage  Co. 
v.  Sullender,  (Ind.  App.  1904)  71  N.  E.  Rep. 
922. 


605.  1.  Patents.  — ■  Green  v.  American  Car, 
etc.,  Co.,  163  Ind.  135  (personal  injury  case). 

60S.  4.  Mailed.  —  See  Rolla  State  Bank  v. 
Pezoldt,  95  Mo.  App.  404. 

610.  3.  Hold,  Preserve,  Etc.  —  Lucas  v.  St. 
Louis,  etc.,  R.  Co.,  174  Mo.  270. 

Maintenance  of  Public  Schools.  —  See  Maddox 
v.  Adair,  (Tex.  Civ.  App.  1901)  66  S.  W.  Rep. 
811. 

612.    1.  Maintenance.  —  Winthrop    Co.  v. 
Clinton,  196  Pa.  St.  472. 
614.    2.  Majority  of  Votes  Actually  Cast. — 

Tinkel  V.  Griffin,  26  Mont.  426. 

621.  1.  The  word  makers  in  a  statute 
allowing  sales  of  native  wines  or  of  cider  by  the 
makers  thereof,  includes  both  farmers  and 
manufacturers  and  is  not  limited  to  those  who 
buy  the  apples  from  which  they  make  cider  or  to 
those  who  buy  cider  manufactured  in  the  com- 
monwealth.   Com.  j'.  Boyden,  183  Mass.  1. 

622.  4.  Malfeasance.  —  Dudley  v.  Flem- 
ingsburg,  115  Ky.  5. 


MALICE. 


By  H.  N.  Ei.dridge. 

623.   I.  Definition. —  See  notes  i,  4,  5. 


623.  1.  Malice  as  Motive —  United  States.  — 
Tinker  v.  Colwell,  193  U.  S.  473  ;  U.  S.  v.  Reed, 
86  Fed  Rep.  308. 

Indian  Territory. — Williams  v.  U.  S.,  (Indian 
Ter.  1902)  69  S.  W.  Rep.  871. 

1 3iv a.  —  McDonald  v.  Nugent,  122  Iowa  651  ; 
Morse  v.  Times-Republican  Printing  Co.,  124 
Iowa  707. 

Kentucky.  —  Louisville  Press  Co.  v.  Tennclly, 
105  Ky.  365  ;  Ohio  Valley  Telephone  Co.  v. 
Meyer,  (Ky.  1900)  56  S.  W.  Rep.  673  ;  Ludwig 
v.  Com.,  (Ky.  1900)  60  S.  W.  Rep.  8. 

Maryland.  —   Boyer  v.  Coxen,  92  Md.  366. 

Michigan.  —  Zimmerman  v.  Whiteley,  134 
Mich.  39. 

Missouri.  —  State  v.  McKenzie,  144  Mo.  40; 
Minter  v.  Bradstreet  Co.,  174  Mo.  444. 

North  Carolina.  —  State  v.  Spivey,  132  N. 
Car.  989. 

Pennsylvania.  —  Reed  v.  Loosemore,  197  Pa. 
St.  261. 

South  Carolina.  —  Proctor  v.  Southern  R.  Co., 
61  S.  Car.  170;  Kibler  v.  Southern  R.  Co.,  62  S. 
Car.  252;  State  v.  McDaniel,  68  S.  Crr.  304, 
102  Am.  St.  Rep  661. 


Texas.  —  Bean  V.  State.  (Tex.  Crim.  1899) 
51  S  W.  Rep.  946;  Spangler  V.  State,  42  Tex. 
Crim.  233. 

4.  Malice  in  Law— United  States. —  Tinker 
v.  Colwell,  :o.5  U.  S.  473  :  U.  S.  v.  Reed,  86 
Fed.  Rep.  308  ;  Times  Pub.  Co.  v.  Carlisle,  (C. 
C.  A.)  94  Fed.  Rep.  766;  In  re  Maples,  105  Fed. 
Rep.  919. 

Delaivare.  —  State  v.  Cole,  2  Penn.  (Del.) 
344;  State  v.  Brinte,  4  Penn.  (Del.)  551. 

Georgia.  —  Carstarphcn  v.  State,  112  Ga.  230. 

Illinois.  —  London  Guarantee,  etc..  Co.  v. 
Horn,  206  111.  503,  citing  19  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  623. 

Indian  Territory.  —  Williams  v.  U.  S.,  (In- 
dian Ter.  1902)  60  S.  W.  Rep.  871. 

Iowa.  —  McDonald  -•.  Nugent,  122  Iowa  651; 
Morse  v.  Times-Republican  Printing  Co.,  124 
Iowa  707. 

Kansas.  —  State  v.  Roies,  68  Kan.  167. 

Kentucky.  —  Louisville  Press  Co.  v.  Ten- 
nelly,  105  Ky.  365;  Jolly  v.  Com.,  no  Ky.  190, 
96  Am.  St.  Rep.  429;  Jones  v.  Todd,  (Ky.  1899) 
S 1  S.  W.  Rep.  452;  Ohio  Valley  Telephone  Co 
v.  Meyer,  (Ky.  1900)  56  S.  W.  Rep.  673  ;  Lud- 
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«»2  fl.  II.  Express  and  Implied  Malice. 
695.    IV.  In  Tort.  —  See  note  12. 

See  note  4. 


See  notes  1,  2,  3,  4. 


0*27.    MALICE  AFORETHOUGHT.  —  See  note  4. 

MALICIOUS  -  MALICIOUSLY.  —  See  note  5. 
<»*-i>i.     Malicious  Act.  —  See  note  I. 
0".£J>.    Maliciously.  —  See  note  1. 


wig  Coiv.,  (Ky.  1900)  60  S.  W.  Rep.  8; 
Hathaway  v.  Com.,  (Ky.  1904)  82  S.  W.  Rep. 

400. 

Maryland.  —  Boyer  v.  Coxen,  92  Md.  366. 
Massachusetts.  —  Berry    v.     Donovan,  188 
Mass.  353. 

Michigan.  —  People  v.  Severance,  125  Mich. 
556;  Zimmerman  v.  Whiteley,  134  Mich.  39; 
Austin  v.  Hyndninn,  119  Mich.  615. 

Missouri.  —  McNamara  r.  St.  Louis  Transit 
Co.,  182  Mo.  676;  Ickenroth  v.  St.  Louis  Transit 
Co.,  102  Mo.  App.  597  ;  Minter  v.  Bradstreet  Co., 
174  Mo.  444. 

New  York.  —  Brandt  v.  Morning  Journal 
Assoc.,  81  N.  Y.  App.  Div.  186,  citing  19  Am. 
and  En'C  Encyc.  of  Law  (2d  ed.)  623,  af- 
firmed 177  N.  Y.  544;  People  v.  Sherlock,  166 
N.  Y.  180;  McFadden  v.  Morning  Journal 
Assoc.,  28  X.  Y.  App.  Div.  508. 

North  Carolina. — State  v.  Spivey,  132  N. 
Car.  989. 

Ohio.  —  Johnson  v.  McDaniel,  5  Ohio  Dec. 
717- 

Rhode  Island.  -  State  v.  Gilligan,  23  R.  I. 
400. 

South  Carolina.  —  State  v.  Foster,  66  S.  Car. 
476,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(.?d  ed  .)  623  ;  Proctor  v.  Southern  R.  Co.,  61  S. 
Car.  170;  Kibler  v.  Southern  R.  Co.,  62  S.  Car. 
252- 

Texas.  —  Rean  v.  State,  (Tex.  Crim.  1899) 
51  S.  W.  Rep.  946;  Patterson  v.  State,  (Tex. 
Crim.  1901)  60  S.  W.  Rep.  557;  Spangler  v. 
State.  42  Tex.  Crim.  233;  Honeycutt  v.  State. 
(Tex.  Crim.  1901 '.  63  S.  W.  Rep.  639;  Conr.ell 
V.  State.  46  Tex.  Crim.  259  :  Stevens  v.  State, 
42  Tex.  Crim.  154  ;  Cain  v.  State,  42  Tex.  Ciim. 
210. 

Canada.  —  Reg.  v.  Mennel.  1  N.  W.  Ter.  487. 

Excusable  Mistake  Cannot  Constitute  Legal 
Malice. —  T.  B.  Clark  Co.  v.  Mt.  Morris  Bank, 
85  N.  Y.  App.  Div.  .-562,  affirmed  181  N.  Y.  533. 

623.  5.  London  Guarantee,  etc.,  Co.  v. 
Horn,  206  111.  503,  citing   19  Am.  and  Eng. 

1 142 


Encyc.  of  Law  (2d  ed.)  623  ;  McDowell  v.  Dub- 
lin Corp.,  (1903)  2  Ir.  R.  541. 

624.  1.  Carstarphen  v.  State,  112  Ga.  230; 
Gambrill  v.  Schooley.  95  Md.  260  ;  Ickenroth  v. 
St.  Louis  Transit  Co..  102  Mo.  Anp.  597  ;  Brandt 
v.  Morning  Journal  Assoc.,  81  N.  Y.  App.  Div. 
183,  affirmed  177  N.  Y.  544;  Ginsberg  v.  Union 
Surety,  etc.,  Co.,  6S  N.  Y.  App.  Div.  141  ; 
Wrege  v.  Jones,  13  N.  Dak.  267;  State  v.  Lind- 
grind,  33  Wash.  440. 

2.  Express  Malice.  —  Taylor  v.  Hearst,  107 
Cal.  262;  Hearne  v.  De  Young,  132  Cal.  357; 
Henderson  v.  State,  120  Ga.  504;  Cherry  v.  Des 
Moines  Leader,  114  Iowa  298,  89  Am.  St.  Rep. 
365;  Johnson  v.  McDaniel,  5  Ohio  Dec.  717; 
McDonald  v.  Brown,  23  R.  I.  546,  91  Am.  St. 
Rep.  659. 

3.  Implied  Malice. —  State  v.  Lindgrind,  33 

Wash.  440. 

Express  and  Implied  Malice  Differ  Only  in 
Method  of  Proof.  —  See  also  Patterson  v.  State, 
(Tex.  Crim.  1901)  60  S.  W.  Rep.  557. 

4.  State  v.  McDaniel,.  68  S.  Car.  304,  102  Am. 
St.  Rep.  661. 

625.  12.  Malicious  Prosecution. — Griswold  v. 
Griswold,  143  Cal.  617;  Connelly  v.  White,  122 
Iowa  391  ;  Ahrens,  etc.,  Mfg.  Co.  v.  Hoeher, 
106  Ky.  692;  Savage  v.  Davis,  131  N.  Car.  159. 

626.  4.  As  Essential  to  Exemplary  Damages. 
—  Smith  v.  Philadelphia,  etc.,  R.  Co.,  87  Md. 
48. 

627.  4.  See  Clark  v.  Com.,  111  Ky.  443. 

5.  Malicious.  —  Roberson  v.  Rochester  Folding 
Box  Co.,  171  N.  Y.  538. 

Wilful  and  Malicious.  —  Glover  v.  People,  204 

111.  170. 

Invasion  of  the  Right  of  Privacy.  —  Roberson 

v.  Rochester  Folding  Box  Co.,  171  N.  Y.  538. 

62S.  1.  Malicious  Act.  —  Leicester  v.  Hoad- 
ley,  66  Kan.  172;  Brandt  v.  Morning  Journal 
Assoc.,  81  N.  Y.  App.  Div.  183. 

629.  1.  Maliciously.  —  State  v.  Gilligan,  23 
R.  I.  400  ;  Fletcher  v.  Kezer,  73  Vt.  70.  See 
State  v.  Buck,  74  Vt.  29. 


MALICIOUS  ABUSE  OF  PROCESS. 


630.  I.  Definition  and  General  Principles.  —  See  notes  i,  2. 

Liability  of  Plaintiff  for  Abuse  of  Process  by  Officer.  —  See  note  4. 

631.  Same  —  Collateral  Purpose.  —  See  note  3. 
Same  —  Misuse  Necessary.  —  See  notes  4,  5> 
Same  —  Arrest  or  Seizure.  —  See  note  6. 
Examples.  —  See  note  8. 

633.  II.  Malicious  Abuse  of  Process  Distinguished  from  Malicious 
Prosecution.  —  See  note  1. 

Malice.  —  See  note  2. 
Probable  Cause.  —  See  note  3. 

Termination  —  Unlike  Malicious  Prosecution.  —  See  note  6. 


630.  1.  Definition. —  Mullins  v.  Matthews, 
122  Ga.  286,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  630. 

2.  Action.  —  Mullins  v.  Matthews,  122  Ga. 
286,  quoting  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  630. 

4.  Plaintiff  Not  Liable. —Wells-Fargo,  etc.,  Ex- 
press v.  Waites,  (Tex.  Civ.  App.  1900)  60  S.  W. 
Rep.  582. 

631.  3.  Ulterior  Purpose. —  Bonnie  v.  King, 
20:  111.  47.  See  also  Foy  v.  Barry,  87  N.  Y. 
App.  Div.  291  ;  Petry  v.  Childs,  (Supm.  Ct.  Tr. 
T.)  43  Misc.  (N.  Y.)  108. 

4.  Irregular  Use  Necessary.  —  Bonney  v.  King, 
103  111.  App.  601,  affirmed  201  111.  47;  Weeks 
v.  Van  Ness,  104  N.  Y.  App.  Div.  7.  See  also 
Hendricks  v.  W.  G.  Middlebrooks  Co.,  118  Ga. 
131  ;  Mullins  v.  Matthews,  122  Ga.  286. 

5.  Motive  of  Prosecutor  Immaterial.  —  Bonney 
v.  King,  103  111.  App.  601,  affirmed  201  111.  47. 

6.  Arrest  or  Seizure  Necessary.  —  Pittsburg, 
etc.,  R.  Co.  v.  Wakefield  Hardware  Co.,  138  N. 
Car.  174. 

8.  Ejecting  a  Sick  Person  from  Premises,  though 
done  under  a  valid  writ  of  removal  following 
a  judgment  of  forcible  entry  and  detainer,  may 
constitute  an  abuse  of  process.  Bradshaw  v. 
Frazier,  113  Iowa  579,  86  Am.  St.  Rep.  394. 

Arrest  on  Criminal  Charge  to  Compel  Abandon- 


ment of  Claim  of  Right  to  Occupy  House. — White 
v.  Apsley  Rubber  Co.,  181  Mass.  339. 

632.  1.  Kstinction  Between  Suing  Out  Writ 
and  Improper  Use  of  Writ. — Bonney  v.  King,  201 
111.  47,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  632;  Pittsburg,  etc.,  R.  Co.  v.  Wake- 
field Hardware  Co.,  138  N.  Car.  174;  Smith  v. 
Jones,  16  S.  Dak.  337.  See  also  Foy  v.  Barry, 
87  N.  Y.  App.  Div.  291. 

2.  Malice  Necessary. —  Georgia  L.  &  T.  Co.  v. 
Johnston,  116  Ga.  628.  See  also  Hendricks 
v.  W.  G.  Middlebrooks  Co.,  118  Ga.  131  ;  Foy  v. 
Barry,  87  N.  Y.  App.  Div.  291  ;  Petry  v.  Childs, 
(Supm.  Ct.  Tr.  T.)  43  Misc.  (N.  Y.)  108; 
Pittsburg,  etc.,  R.  Co.  v.  Wakefield  Hardware 
Co.,  138  N.  Car.  174. 

3.  Want  of  Probable  Cause  Necessary.  — 
Georgia  L.  &  T.  Co.  v.  Johnston,  116  Ga.  628; 
Pittsburg,  etc.,  R.  Co.  v.  Wakefield  Hardware 
Co.,  138  N.  Car.  174.  See  also  Hendricks  v. 
W.  G.  Middlebrooks  Co.,  118  Ga.  131. 

6.  Termination. —  Montague  v.  Cummings,  119 
Ga.  139,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  632;  Mullins  v.  Matthews,  122  Ga. 
286,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  632;  Bonney  v.  King,  201  111.  47; 
White  v.  Apsley  Rubber  Co.,  181  Mass.  339; 
Pittsburg,  etc.,  R.  Co.  v.  Wakefield  Hardware 
Co.,  138  N.  Car.  174. 


MALICIOUS  MISCHIEF. 

By  J.  H.  Freesh. 

634.    II.  Distinguished  from  Other  Offenses  —  1.  Larceny.  —  See  note  ■ . 
2.  Trespass.  —  See  note  2.' 

III.  History  and  Nature  of  the  Offense.  —  See  note  3. 


634.  1.  Breaking  a  Window  Pane  for  the  Pur- 
pose of  Committing  Larceny  is  an  indictable  mis- 
demeanor under  the  English  Malicious  Damage 
Act.  M'Dowell  v.  Dublin  Corp.,  (1903)  2  Ir. 
R.  S4i. 

2.  Distinguished  from  Trespass.  —  See  State  v. 


Culbreath,  71  Ark.  80,  holding  that  the  offense 
created  by  Sand.  &  H.  Dig.  Ark.,  ?  1784,  is 
trespass  rather  than  malicious  mischief. 

3.  A  Misdemeanor  at  Common  Law.  —  Stale  v. 
Mcl.ain,  92  Mo.  App.  456  ;  State  v.  Switzer,  59 
S.  Car.  225. 
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636.    IV.  The  Propebty  Subject  —  2.  By  Statute  —  Property.  —  See  notes 

h  2,  3.  5- 

Animals.  —  See  note  7. 
Cattle.  —  See  note  18. 
OII7.    Buildings.  —  See  notes  3,  4. 

"  Agricultural  Product,"  "  Vegetable  Product,"  "  Growing  Crops,"  and  "  Grain."  — 

See  note  10. 

GltS.     The  Value  of  the  Property  Is  Immaterial. —  See  note  I  8. 

V.  The  Physical  Act  —  1.  At  Common  Law.  —  See  note  20. 
630.    2.  By  Statute  —  a.  Statutes  Relating  to  Inanimate  Prop- 
erty. —  See  notes  3,  4,  6,  7. 

610.  See  note  1. 

b.  Statutes  Relating  to  Animals.  —  See  note  5. 

611.  VI.  The  Intent  —  1.  At  Common  Law  and  under  Statutes  in  Affirma- 
tion Thereof —  a.  Malice  an  Essential  Ingredient  of  the  Offense. — 
See  note  5. 

b.  What    Constitutes    Malice  —  (1)  In    General.  —  See 

note  6. 

(2)  In  Killing  or  Injuring  Domestic  Animals.  —  See  note  12. 

612.  c.  Proof  of  Malice —  Presumptions.  —  See  notes  4,  5,  6,  8. 
643.    2.  Under  Statutes  Changing  the  Common-law  Rule.  —  See  note  1. 


636.  1.  Property.  —  Pollet  v.  State,  115  Ga. 
234- 

2.  Real   or   Personal   Property.  —  Stanton  v. 

State,  45  Tex.  Crim.  168. 

A  Mere  Possessory  Right  to  real  property  was 
not  intended  to  be  protected  by  Pen.  Code  Tex. 
1805,  art.  791.  The  statute  is  intended  as  a 
protection  to  the  owner.  Adams  v.  State,  (Tex. 
Crim.  1904)  81  S.  W.  Rep.  963. 

3.  Personal  Property.  —  Stanton  v.  State,  45 
Tex.  Crim.  168. 

A  Threshing  Machine  was  held  to  be  within  a 
statute  prohibiting  the  wilful  destruction  of  any 
goods,  wares,  merchandise,  or  other  personal 
property  of  another.  State  v.  McLain,  92  Mo. 
App.  456. 

Oil  in  a  Tank  is  "  personal  property  "  under 
Crim.  Stat.  S.  Car.,  §  165.  State  v.  Switzer,  59 
S.  Car.  225. 

5.  A  Dog  Is  Property.  — ■  See  Florida  Cent., 
etc.,  R.  Co.  v.  Davis,  45  Fla.  276 ;  Vantreese  v. 
McGee,  26  Ind.  App.  525;  Fagin  v.  Humane 
Soc,  5  Ohio  Dec.  596. 

7.  Dog.  —  See  Atchison  v.  State,  44  Tex. 
Crim.  551. 

18.  Goats. —  See  Garza  v.  State,  (Tex.  Crim. 
1901)  62  S.  W.  Rep.  751. 

637.  3.  Public  Building.  —  Mitchell  v.  State, 
(Tex.  Crim.  1901)  62  S.  W.  Rep.  572. 

Wilful  Injury  to  Public  Jail.— People  v.  Boren, 
J  39  Cal.  210. 

4.  House. — Adkin  v.  Pillen.  136  Mich.  682,  11 
Detroit  Leg.  N.  163. 

10.  Crops  Attached  to  the  Soil.  —  State  v.  Green, 
106  La.  440. 

638.  18.  See  Stanton  v.  State,  45  Tex. 
Crim.  168. 

20.  Extent  of  Injury.— Pollet  v.  State,  115  Ga. 

234- 

639.  3.  Destroy  or  Injure. —  Pollet  v.  State, 

115  Ga.  234. 
4.  "  Injuring  and  Defacing  "  Public  Building.  — 

Mitchell  v.  State,  (Tex.  Crim.  1901)  62  S.  W. 
Rep.  572. 


6.  Burning.  —  Stanton  v.  State,  45  Tex.  Crim. 
168. 

7.  "Breaks  Down,  Pulls  Down,  or  Otherwise 
Destroys  or  Impairs  Any  Public  Jail."  —  People 

v.  Boren,  139  Cal.  210. 

640.  1.  "Sever  from  the  Soil."  —  State  v. 
Green,  106  La.  440. 

5,  Kill,  Maim,  or  Wound.  —  Reg.  v.  Mennel,  1 
N.  W.  Ter.  487. 

641.  5.  Malice  an  Essential  Ingredient.  — 
State  v.  Boies,  68  Kan.  171. 

"  The  act  must  be  done  with  wicked  or  ma- 
licious intent  or  motive — wrongfully  and  in- 
tentionally done,  without  just  cause  or  ex- 
cuse."   Carstarphen  v.  State,  112  Ga.  230. 

6.  Ill-will  Towards  Owner  Not  Essential.  —  State 
v.  Boies,  68  Kan.  167;  State  v.  Gilligan,  23  R. 
I.  400. 

12.  Killing  an  Animal  Belonging  to  Another  in 
the  Honest  Belief  that  It  Is  an  Act  of  Mercy  to 

Do  So,  the  animal  being  in  a  helpless  and  dying 
condition,  is  not  malicious.  Reg.  V.  Mennel,  1 
N.  W.  Ter.  487. 

642.  4.  Proof  of  Ill-will  to  show  motive. 
State  v.  Wideman,  68  S.  Car.  119.  See  also 
Garza  v.  State,  (Tex.  Crim.  1901)  62  S.  W. 
Rep.  751. 

5.  Malice  Presumed  from  the  Wilful  Doing  of 
an  Unlawful  Act.  —  Reg.  v.  Mennel,  1  N.  W. 

Ter.  487. 

6.  Presumption  of  Malice  from  the  Manner  or 
Circumstances  of  the  Act. — ■  See  State  v.  Gilligan. 

23  R.  T.  400. 

8.  Malice  Inferred  from  the  Wantonness,  Cruelty, 
or  Recklessness  of  the  Act.  —  Porter  v.  State,  83 
Miss.  33,  wherein  the  court  said:  "The  result 
arose  out  of  a  spirit  of  general  abandoned 
deviltrv.  which  was  tantamount  to  wilfulness 
as  to  all  men  and  to  all  animals  he  might  con- 
front." 

643.  1.  Under  the  Express  Provisions  of  the 
Later  English  Statutes.— State  v.  Boies,  68  Kan. 
-67,  (jiioting  10  Am.  and  Eng.  Encvc.  of  Law 
(2d  ed.)  643. 
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643.  "  Wilful "  or  "  Wilfully."  —  See  note  2. 
"Wantonly."  —  See  note  8. 

644.  None  of  These  Terms  "  Wilfully,"  "  Wantonly,"  or  "  Unlawfully  "  Imply  Malice.  — 

See  note  2. 

VII.  Defenses  —  2.  Bona  Fide  Claim  of  Right.  —  See  note  7. 

645.  See  note  1. 

4.  Protection  of  Property  from  Trespassing  Animals.  —  See  note  4. 

646.  VIII.  Punishment.  —  See  note  6. 


643.  2.  Brick   Thrown   at  Owner  Striking 

House.  —  In  Niblo  v.  State,  (Tex.  Crim.  1904) 
79  S.  W.  Rep.  31,  it  was  held  that  a  conviction 
for  "unlawfully,  wilfully,  and  maliciously" 
throwing  a  brickbat  at  the  private  residence  of 
the  prosecutor  was  not  warranted  by  evidence 
showing  that  the  defendant  —  a  woman  —  threw 
the  brick  at  the  person  of  the  prosecutor,  and, 
by  reason  of  defective  marksmanship,  struck  the 
house. 

8.  "Wanton"  or  "  Wantonly."  —  State  v.  Gil- 
ligan,  23  R.  I.  400. 

644.  2.  "  Wantonly  "  Does  not  Imply  Malice 
Toward    Owner.  —  State  v.  Gilligan,  23  R.  I.  400. 

7.  Act  Done  under  Bona  Fide  Claim  of  Right.  — 
Carstarphen  v.  State,  112  Ga.  230;  Adams  v. 
State,  (Tex.  Crim.  1904)  81  S  W.  Rep.  963; 
Rex  v.  Johnson,  7  Ont.  L.  Rep.  525. 

Abatement  of  Nuisance.  —  People  v.  Severance, 
j 25  Mich.  556. 


House  Belonging  to  Defendant's  Wife.  —  In  Ad- 
kin  v.  Pillen,  136  Mich.  082,  the  injury  to  the 
house  was  done  at  a  time  when  the  title  was 
still  in  the  defendant's  wife,  although  the  prose- 
cutor held  a  tax  hen  thereon.  It  was  held  that 
the  defendant's  act  was  presumably  authorized 
by  his  wife,  and  therefore  no  offense  was  com- 
mitted under  Comp.  Laws  Mich.  1897,  §  11584. 

645.  1.  Claim  of  Right  No  Defense  Where 
Unnecessary  Damage  Is  Done.  —  See  People  v. 
Severance,  125  Mich.  556,  7  Detroit  Leg.  N. 
650. 

Shooting  Dog  —  Self-defense.  —  Atchison  v. 
State,  44  Tex.  Crim.  551. 

4.  Killing  of  Dog  by  a  Gamekeeper.  —  Miles  v. 
Hutchings,  (1903)  2  K.  B.  714. 

646.  6.  Punishment  —  Construction  of  Pecu- 
liar Provisions  of  Statutes.  —  People  v.  Boren,  139 
Cal.  210. 
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650.  L  Definition  and  Scope  of  Article.  —  See  notes  i,  2,  3. 

II.  General  Principles  —  1.  Rule  of  Public  Policy.  —  See  note  4. 

The  Presumption  of  Law.  —  See  note  5. 

Civil  Actions.  —  See  note  6. 

2.  Nature  of  Wrong.  —  See  note  7. 

651.  3.  Assignability  and  Survival  of  Right  of  Action.  —  See  note  2. 

in.  What  Constitutes  Malicious  Prosecution  —  1.  In  General.  — 

See  note  3. 

2.  Rule  in  Civil  Cases  —  a.  Doctrine  at  Common  Law.  —  See 

note  4. 

652.  b.  Rule  under  Statute  of  Marlbridge.  —  See  notes  1,  2. 

c.  Present  Rule  in  United  States — (1)  In  General.  —  See 

note  3. 

(2)  Doctrine  that  Special  Damage  Necessary.  —  See  notes  4,  5. 

bilities  of  the  parties  to  an  action  for  malicious 
prosecution  are  the  result  of  a  compromise  be- 
tween the  right  of  the  individual  to  be  free 
from  arres;  or  prosecution  upon  a  charge  of 
which  he  is  innocent,  and  the  right  of  the  com- 
munity to  be  protected  from  crime.  Burnham 
v.  Collateral  Loan  Co.,  179  Mass.  268. 

5.  Bryant  v.  Kuntz,  25  Pa.  Super.  Ct.  102; 
Fox  v.  Smith,  25  R.  I.  255. 

6.  Bonney  v.  King,  201  111.  47  ;  Paul  v.  Fargo, 
84  N.  Y.  App.  Div.  9. 

7.  Personal  Tort.  —  Porter  v.  Mack,  50  W. 
Va.  595,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  650. 

Loss  to  Business  Mere  Aggravation.  —  Hayes  v. 
Union  Mercantile  Co.,  27  Mont.  272.  citing  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  650. 

651.  2.  Survival. —  Hunter  v.  Boyd,  3  Ont. 
L.  Rep.  183. 

3.  Writ  of  Attachment. —  Alsop  v.  Lidden,  130 
Ala.  548. 

4.  At  Common  Law  —  Civil  Cases.  —  Wade  v. 
National  Bank  of  Commerce,  114  Fed.  Rep. 
377  ;  Hayes  v.  Union  Mercantile  Co.,  27  Mont. 
272,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  631  ;  Powell  v.  Hiltgen,  5  N.  W.  Ter. 
16. 

652.  1.  Statute  of  Marlbridge.  —  Wade  v. 
National  Bank  of  Commerce,  114  Fed.  Rep.  377, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  652. 

2.  McCormick  Harvesting  Mach.  Co.  v.  Wil- 
lan,  63  Neb.  391,  93  Am.  St.  Rep.  449. 

3.  McCormick  Harvesting  Mach.  Co.  v.  Wil- 
lan,  63  Neb.  391,  93  Am.  St.  Rep.  449;  Paul 
v.  Farpo.  84  N.  Y.  App.  Div.  9,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  652;  Abbott 
v.  Thorne,  34  Wash.  692. 

4.  Cases  Holding  Special  Damage  Necessary  — 
Tlnited  Stairs.  —  Tamblyn  v.  Johnston,  (C.  C. 
A.}  126  Fed.  Rep.  267. 

Georgia.  ■—  Woodley  v.  Coker,  119  Ga.  226. 
Illinois.  —  Bonney  v.  King,  201  111.  47. 
Iowa.  —  Dorr  Cattle  Co.  v.  Des  Moines  Nat. 


650.    1.   Woodley  v.  Coker,  119  Ga.  226. 

That  the  Plaintiff  Has  Been  Prosecuted  for  a 
Criminal  Offense  is  held  to  be  an  idea  necessarily 
involved  in  an  action  for  malicious  prosecu- 
tion.   Whaley  v.  Lawton,  57  S.  Car.  256. 

2.  See  Hayes  v.  Union  Mercantile  Co.,  27 
Mont.  272,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  650;  Burt  v.  Smith,  181  N.  Y.  1. 

3.  Elements  Same  in  Criminal  and  Civil  Suits. 
— -Woodley  v.  Coker,  119  Ga.  226;  Carbondale 
Invest.  Co.  v.  Burdick,  67  Kan.  329 

4.  Public  Policy — United  States.  —  Ambs  v. 
Atchison,  etc.,  R.  Co.,  114  Fed.  Rep.  317. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Wallin, 
71  Ark.  422. 

California.  —  Griswold  v.  Griswold,  143  Cal. 
617. 

Connecticut.  —  Frisbie  v.   Morris,   75  Conn. 

637. 

Delaware.  —  Herbener  v.  Crossan,  4  Penn. 
(Del.)  38. 

Illinois.- — Thomas  v.  Muehlmann,  92  111. 
App.  571  ;  Chicago,  etc.,  R.  Co.  v.  Pierce,  98  111. 

App.  368. 

Maryland.  —  Campbell  v.  Baltimore,  etc.,  R. 
Co.,  97  Md.  341. 

Minnesota.  —  Shafer  v.    Hertzig,    92  Minn. 

-7v 

Nebraska.  —  Gillispie  v.  Stafford,  (Neb.  1903) 
96  N.  W.  Rep.  1039. 

New  Jersey.  —  Magowan  v.  Rickey,  64  N.  J. 

L.  402. 

New  York.  —  Burt  v.  Smith,  181  N.  Y.  1  ; 
Paul  v.  Fargo,  84  N.  Y.  App.  Div.  9. 

Ohio.  —  Johnson  v.  McDaniel,  5  Ohio  Dec. 

7»7- 

Rhode  Islcnd. —  Fox  v.  Smith,  25  R.  I.  255, 
quoting  19  Am.  and  Eng.  Encyc.  of  Law  f2d 

ed.)  650. 

South  Dakota.  —  Krause  v.  Bishop,  (S.  Dak. 
1904)  100  N.  W.  Rep.  434. 

Wisconsin.  —  Cullen  v.  Hanisch,  1 14  Wis.  24  ; 
Small  v.  McGovern,  117  Wis.  608. 

The  principles  governing  the  rights  and  lia- 
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633.    (3)  Doctrine  that  Special  Damage  Unnecessary.  —  See  note  6. 

653.  IV.  Constituent  Elements  of  Toet.  —  See  note  1. 

V.  Institution  of  Peoceedings  —  1.  In  General.  —  See  note  2. 
2.  What  Constitutes  Institution  of  Proceedings.  —  See  note  3. 

654.  3.  Where  Proceedings  Irregular.  —  See  note  2. 

655.  5.  Whether  Court  Must  Have  Jurisdiction.  —  See  note  1. 

VI.  Probable  Cause  —  1.  In  General.  —  See  note  2. 


Bank,  127  Iowa  153.  See  also  Rule  v.  Mc- 
Gregor, 115  Iowa  323. 

Nebraska.  —  See  McCormick  Harvesting 
Mach.  Co.  v.  Willan,  63  Neb.  391,  93  Am.  St. 
Rep.  449,  holding  that  Rice  v.  Day,  34  Neb. 
100,  was  not  binding  authority  and  adopting  the 
contrary  doctrine. 

NC7V  York.  —  Paul  v.  Fargo,  84  N.  Y.  App. 
Div.  9,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed. )  652.  See  also  Burt  v.  Smith,  181  N. 
Y.  1.  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  652. 

Ohio.  —  Bartholomew  v.  Metropolitan  L.  Ins. 
Co.,  1  Ohio  Dec.  267,  7  Ohio  N.  P.  209. 

Washington.  —  Abbott  v.  Thorne,  34  Wash. 
692. 

Wisconsin.  —  Luby  v.  Bennett,  n  1  Wis.  613, 
87  Am.  St.  Rep.  897. 

652.  5.  Tamblyn  v.  Johnston,  (C.  C.  A.) 
126  Fed.  Rep.  267;  Woodley  v.  Coker,  119  Ga. 
226;  Cooper  v.  Scyoc,  104  Mo.  App.  414  ;  Burt  v. 
Smith,  181  N.  Y.  1,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  652;  Paul  v.  Fargo,  84 
N.  Y.  .App.  Div. 

6.  Wade  v.  National  Bank  of  Commerce,  114 
Fed.  Rep.  377  ;  Carbondale  Invest.  Co.  v.  Bur- 
dick,  67  Kan.  329,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  652;  Metcalf  v.  Bock- 
oven,  62  Neb.  877  ;  McCormick  Harvesting 
Mach.  Co.  v.  Willan,  63  Neb.  391,  93  Am.  St. 
Rep.  449,  holding  that  Rice  v.  Day,  34  Neb. 
100,  was  not  binding  authority  for  the  contrary 
proposition.  Compare  Coopers.  Scyoc,  104  Mo. 
App.  414. 

65JI.    1.  Elements  Necessary  to  Constitute  Tort 

—  United  States.  —  Davis  v.  Johnson,  (C.  C. 
A.)  101  Fed.  Rep.  952. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Wallin, 
71  Ark.  422. 

Colorado.  —  French  v.  Guyot,  30  Colo.  222. 

Delaware. —  Herbener  v.  Gossan,  4  Penn. 
(Del.)  38. 

Georgia.  —  Fulton  Grocery  Co.  v.  Maddox, 
in  Ga.  260. 

Illinois.  —  Robertson  v.  Marion,  97  III.  App. 
332;  Daily  v.  Donath,  100  111.  App.  52;  Waters 
v.  West  Chicago  St.  R.  Co.,  101  111.  App.  265. 

Indiana.  —  Lautman  v.  Pepin,  26  Ind.  App. 
427. 

Kansas.  —  Carbondale  Invest.  Co.  v.  Burdick, 
67  Kan.  329,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  652  [653L 

Missouri.  —  Ruth  v.  St.  Louis  Transit  Co.,  98 
Mo.  App.  1  ;  Kelley  v.  Osborn,  86  Mo.  App. 
339- 

New  lersey.  —  Magowan  v.  Rickey,  64  N.  J. 
L.  402;  Toth  v.  Greisen,  (N.  J.  1902)  51  \tl. 
Rep.  927. 

New  York.  —  O'Dell  v.  Hatfield,  (Supm.  Ct. 
Spec.  T.)  .10  Misc.  (N.  Y.)  13;  Paul  v.  Fargo. 
84  N.  Y.  App.  Div.  9;  McMorris  v.  Howell.  80 
N.  Y.  App.  Div.  272. 
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North  Dakota.  —  Merchant  v.  Pielke,  10  N. 
Dak.  48. 

Oklahoma.  —  Schreiber  v.  Clapp,  13  Okla. 
215. 

Tennessee.  —  Swepson  v.  Davis,  109  Tenn. 
108. 

Texas.  —  Brady  v.  Georgia  Home  Ins.  Co., 
24  Tex.  Civ.  App.  464 ;  Kruegel  v.  Stewart, 
(Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  365. 

West  Virginia.  —  Porter  v.  Mack,  50  W.  Va. 
505- 

2.  Herbener  v.  Crossan,  4  Penn.  (Del.)  38; 
Page  v.  Citizens'  Banking  Co.,  11 1  Ga.  73,  78 
Am.  St.  Rep.  144;  Roberts  v.  Keeler,  111  Ga. 
181  •  Bryan  v.  Baird,  117  Ga.  177;  Ruth  v.  St. 
Louis  Transit  Co.,  98  Mo.  App.  1  ;  Barry  v. 
Third  Ave.  R.  Co.,  51  N.  Y.  App.  Div.  385; 
O'Dell  v.  Hatfield,  (Supm.  Ct.  Spec.  T.)  40 
Misc.  (N.  Y.)  13;  McMorris  v.  Howell,  80  N. 
Y.  App.  Div.  272  ;  Hull  v.  Sprague,  23  R.  I. 
188. 

It  Should  Be  Shown  that  the  Defendant  Insti- 
tuted, Instigated,  or  Continued  the  Proceedings.  — 
Sundmaker  v.  Gaudet,  113  La.  887. 

3.  When  Proceedings  Considered  "  Instituted." 
—  Page  v.  Citizens'  Banking  Co.,  11 1  Ga.  73, 
78  Am.  St.  Rep.  144. 

654.  2.  Where  Proceedings  Irregular.  — 
Clark  v.  Hill,  96  111.  App.  383. 

655.  1.  Berger  v.  Saul,  113  Ga.  869. 

2.  Want  of  Probable  Cause —  United  States.  — 
Ambs  v.  Atchison,  etc.,  R.  Co.,  114  Fed.  Rep. 
317;  Van  v.  Pacific  Coast  Co.,  120  Fed. 
Rep.  699;  Berger  v.  Wild,  (C.  C.  A.)  130  Fed. 
Rep.  882. 

Alabama.  —  National  Surety  Co.  v.  Mabry, 
139  Ala.  217. 

Arkansas.  —  Kansas,  etc.,  Coal  Co.  v.  Gallo- 
way, 71  Ark.  351,  100  Am.  St.  Rep.  79;  St. 
Louis,  etc.,  R.  Co.  v.  Wallin,  71  Ark.  422; 
Harr  v.  Ward,  73  Ark.  437. 

California. —  Dowdell  v.  Carpy,  129  Cal.  168; 
Hurgren  v.  Union  Mut.  L.  Ins.  Co.,  141  Cal. 
585;  Harrington  v.  Tibbet,  143  Cal.  78:  Gris- 
wold  v.  Griswold.  143  Cal.  617. 

Connecticut.  —  Frisbie  v.  Morris.  75  Conn. 
637. 

Delaware.  —  Herbener  v.  Crossan,  4  Penn. 
(Del.)  38. 

District  of  Columbia.  - —  Spitzer  v.  Fried- 
lander,  14  App.  Cas.  (D.  C.)  556. 

Georgia.  —  Hamilton  v.  Du  Pre,  m  Ga.  810. 

Illinois.  —  Dailey  v.  Donath,  100  Ml.  App.  52; 
Watters  v.  De  La  Matter,  100  111.  App.  334. 

Indiana.  —  Lawrence  v.  Leathers,  31  Ind. 
App.  414. 

Kentucky.  —  Metropolitan  L.  Ins.  Co.  v. 
Miller,  1 14  Ky.  754. 

Louisiana.  —  Lang  v.  De  Luca,  108  La.  304; 
Sundmaker?'.  Gaudet.  113  La.  887. 

Missouri.  —  Ruth  v.  St.  Louis  Transit  Co.,  98 
Mo.  App.  1  ;  lordan  v.  Chicago,  etc.,  R.  Co.,  105 
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657.     Importance  of  This  Element.  —  See  note  I. 
Total  Want  of  Cause.  —  See  note  3. 

2.  Definition!  —  a.  For  Criminal  Prosecution  —  (i)  In  General. 

—  See  note  4. 


Mo.  M  i1  446  i  Boden  v.  St.  Louis  Transit  Co., 
108  Mo.  App.  696. 

Nebraska.  —  Lansing  v.  Oliver,  (Neb.  1901) 
95  N.  VV.  Rep.  782. 

New  Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 
558. 

Aw  York.  —  Leake  v.  Carlisle,  (N.  Y.  City 
Ct.  Tr.  T.)  75  N.  Y.  Supp.  382 ;  O'Dell  v.  Hat- 
field. (Supm.  Ct.  Spec.  T.>  40  Misc.  (N.  Y.) 
13;  Loftus  11.  Meyer,  (Supm.  Ct.  App.  T.)  84 
N.  Y.  Supp.  861  ;  McMorris  v.  Howell,  89  N.  Y. 
App.  Div.  272  ;  Bankell  v.  Weinacht,  99  N.  Y. 
App.  Div.  316;  Burt  v.  Smith,  181  N.  Y.  t, 

Ohio.  —  Johnson  v.  McDaniel,  5  Ohio  Dec. 
717:  Bartholomew  v.  Metropolitan  L.  Ins.  Co., 
1  Ohio  Dec.  267,  7  Ohio  N.  P.  209. 

Oklahoma.  —  Ten  Cate  v.  Fansler,  10  Okla.  7. 

Pennsylvania.  —  Campbell  v.  Sidwell,  20  Pa. 
Super.  Ct.  183  ;  Bryant  v.  Kuntz,  25  Pa.  Super. 
Ct.  102  ;  Glace  v.  Hummel,  24  Pa.  Co.  Ct.  550. 
:o  Pa.  Dist.  no;  Lipowicz  v.  Jervis,  209  Pa. 
St.  315- 

Rhode  I.;!ind. —  Fox  v.  Smith,  25  R.  I.  255; 
Fox  v.  Smith,  26  R.  I.  1. 

South  Dakota.  —  Richardson  v.  Dybedahl,  14 
S.  Dak.  1 26. 

Tennessee.  —  Swepson  v.  Davis,  109  Tenn. 
1 08. 

Texas.  —  Kruegel  v.  Stewart,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  365. 

Washington. — Smits  v.  Hogan.  35  Wash.  290. 
West  Virginia.  —  Porter  v.  Mack,  50  W.  Va. 

595- 

Wisconsin.  —  Small  v.  McGovern,  117  Wis. 

608. 

Canada.  —  Pring  V.  Wyatt,  5  Ont.  L.  Rep. 
505;  Leonard  v.  Delorme,  6  Quebec  Pr.  349; 
Baker  v.  Kilpatrick,  7  British  Columbia  150: 
Lalonde  v.  Campeau,  16  Quebec  Super.  Ct.  204; 
Martin  v.  Montreal  Gas  Co.,  23  Quebec  Super. 
Ct.  222  ;  Dtnnison  v.  Canadian  Pac.  R.  Co.,  36 
N.  Bruns.  250;  Roach  v.  Shediac,  38  Can.  L.  J. 
767. 

Need  Not  Charge  Malice  in  Ancillary  Proceed- 
ings. —  Metcalf  v.  Pockoven,  62  Neb.  877. 

657.  t.  Porter  v.  Mack,  50  W.  Va.  595. 
citing  19  Am.  and  Eng.  Encyc.  or  Law  (ad 
ed.)  656. 

3.  Total  Want  of  Cause.  —  Burt  v.  Smith,  181 

N.  Y.  1. 

4.  Probable  Cause  for  Criminal  Prosecution  De- 
fined —  United  States.  —  Ambs  v.  Atchison, 
etc.,  R.  Co.,  114  Fed.  Rep.  317;  L.  Bucki,  ete.. 
Lumber  Co.  v.  Atlantic  Lumber  Co.,  121  Fed. 

Rep.  233,  57  C.  C.  A.  469. 

Alabama.  —  Southern  Car,  etc.,  Co.  v.  Adams, 
131  Ala.  147. 

Arkansas.  —  Hitson  v.  Sims,  69  Ark.  439; 
Kansas,  etc.,  Coal  Co.  v.  Galloway,  71  Arlc.  351, 
100  Am.  St.  Rep.  79. 

California.  —  Griswold  v.  Griswold,  143  Cal. 
617. 

Delaware.  —  Herbener  v.  Crossan,  4  Penn. 

(Del.)  38. 

District    of    Columbia.  —  Spitzer   v.  Fried- 
lander,  14  App.  Cas.  (D.  C.)  556. 
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Illinois.  —  Tumalty  v.  Parker,  100  111.  App. 
382. 

Indiana.  —  Lawrence  v.  Leathers,  31  Ind. 
App.  414. 

Iowa.  —  Flam  v.  Lee,  116  Iowa  289,  93  Am. 

St.  Rep.  242. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Allen,  70 
Kan.  743,  citing  19  Am.  and  Eng.  Encvc.  of 
Law  (2d  ed.)  657. 

Kentucky.  —  Metropolitan  L.  Ins.  Co.  v. 
Miller,  114  Ky.  754;  Burks  v.  Ferriell,  80  S. 
W.  Rep.  809,  26  Ky.  L.  Rep.  36. 

Louisiana.  —  Sandoz  v.  Veazie,  106  La.  202. 

Minnesota.  —  Shafer  v.  Hertzig,  92  Minn. 
175- 

Missouri.  —  Stubbs  v.  Mulholland,  168  Mo. 
47  ;  Ruth  v.  St.  Louis  Transit  Co.,  98  Mo.  App. 
i  ;  Butcher  v.  Hoffman,  9g  Mo.  App.  239  ;  Jor- 
dan v.  Chicago,  etc.,  R.  Co.,  105  Mo.  App.  446; 
Kelley  v.  Osborn,  86  Mo.  App.  239. 

Nebraska.  —  Miller  Bank  v.  Richmon  64  Neb. 
in:  Perrenoud  v.  Helm,  65  Neb.  77;  Miles  v. 
Walker,  66  Neb.  728 ;  Sudborough  v.  Pacific 
Express  Co..  (Neb.  1903)  95  N.  W.  Rep.  3; 
Hiersche  v.  Scott,  (Neb.  1901)  95  N.  W.  Rep. 
494;  Gillispie  v.  Stafford,  (Neb.  1903)  96  N.  W. 
Rep.  10.59;  Stoecker  v.  Nathanson,  (Neb.  1904) 
98  N.  W.  Rep.  1 06 1. 

New  Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 
558. 

New  York.  —  Scott  v.  Dennett  Surpassing 
Coffee  Co.,  51  N.  Y.  App.  Div.  321  ;  Schwarting 
v.  Van  Wie  New  York  Grocery  Co.,  60  N.  Y. 
App.  Div.  475;  O'Dell  v.  Hatfield,  (Supm.  Ct. 
Spec  T.)  40  Misc.  (N.  ¥.)  13 ;  McMorris  v. 
Howell,  89  N.  Y.  \pp.  Div.  272  ;  Parr  v.  Loder, 
97  N.  Y.  App.  Div.  218,  appeal  dismissed  182 
N.  Y.  509  ;  Rawson  v.  Leggett,  97  N.  Y.  App. 
Div.  416;  Bankell  v.  Weinacht,  00  N.  Y.  App. 
Div.  316;  Burt  v.  Smith,  181  N.  Y.  i. 

Ohio.  —  Johnson  v.  McDaniel,  5  Ohio  Dec. 
717;  Miles  V-  Salisbury,  12  Ohio  Cir.  Dec.  7,  21 
Ohio  Cir.  Ct.  333. 

Oregon.  —  Stamper  v.  Raymond.  38  Oregon 
16. 

Pennsylvania.  —  Replogle  v.  Frothin<rliam.  16 
Pa.  Super.  Ct.  374;  Bruff  v.  Kendrick,  21  Ta. 
Super.  Ct.  468  ;  Scott  v.  Dewey,  23  Pa.  Super. 
Ct.  396  ;  Humphreys  v.  Mead,  23  Pa.  Super.  Ct. 
415;  Bryant  v.  Kuntz,  25  Pa.  Super.  Ct.  102; 
Glace  v.  Hummel.  24  Pa.  Co.  Ct.  550,  10  Pa. 
Dist.  no;  Lear  v.  Watson,  16  Montg.  Co.  Rep. 
(Pa.)  150;  Markley  v.  Snow,  207  Pa.  St.  447. 

Rhode  Island.  —  Fox  v.  Smith,  25  R.  I.  255. 

South  Dakota.  —  Richardson  v.  Dybedahl,  14 
S.  Dak.  126. 

West  Virginia.  —  Porter  v.  Mack,  50  W.  Va. 
595- 

Wisconsin.  —  Cullen  v.  Hanisch,  114  Wis.  24; 
Small  v.  McGovern,  117  Wis.  608;  Eggett  v. 
Allen,  119  Wis.  625. 

It  has  been  held  to  be  error  to  instruct  the 
jury  that  the  information  which  will  justify 
the  making  of  a  criminal  complaint  against  an- 
other for  the  purpose  of  having  him  arrested 
must  be  of  such  character  and  obtained  from 
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©58.    See  note  i. 

Question  Independent  of  Party'*  Innocenoe.  —  See  notes  2,  3. 
6«»9.     Where  No  Offense  Has  Been  Committed.  —  See  note  I. 

(2)  Mere  Suspicion  or  Conjecture.  —  See  note  2. 

(3)  Suspicion  Based  on  Reasonable  Grounds. — -  See  notes  4,  5. 

(4)  Illustrative  Cases  —  Some  Illustrative  Cases.  —  See  note  7. 
660.     Where  Known  Facts  Constitute  Only  Civil  Wrong.  —  See  note  2. 


such  sources  that  business  men  generally,  of 
ordinary  care,  prudence,  and  discretion,  would 
feel  authorized  to  act  upon  it  under  similar 
circumstances.  Jensen  v.  Halstead,  61  Neb. 
249- 

Belief  of  Prudent  and  Reasonable  Man.  —  Alsop 
v.  Lidden,  130  Ala.  548;  Clark  v.  Hill,  96  111. 
App.  383. 

But  the  fact  that  a  reasonable  and  prudent 
man  would  have  declined  to  cause  the  prose- 
cution does  not  constitute  a  want  of  probable 
cause.    Hitson  v.  Sims,  69  Ark.  439. 

Impartiality  and  Freedom  from  Prejudice.  — 
Alsop  i'.  Lidden,  130  Ala.  548. 

"Reasonable"  Cause.  —  It  is  hard  to  distin- 
guish between  "  reasonable  cause  "  and  "  prob- 
able cause."  Miller  Bank  v.  Richmon,  (Neb. 
1903)  94  N.  W.  Rep.  998. 

"  Just  "  and  "  Proper  "  Cause.  — ■  In  Bregman  v. 
Kress,  83  N.  Y.  App.  Div.  1,  it  is  held  that 
"just"  cause  is  equivalent  to  "probable" 
cause,  and  that  the  rule  expounded  in  Van  De 
Wiele  v.  Callanan,  7  Daly  (N.  Y.)  386,  is  too 
stringent  in  the  light  of  the  more  recent  de- 
cisions on  the  construction  of  pleadings  upon 
demurrer. 

65 *J.  1.  Prima  Faoie  Guilt  — Exclusion  of  Ex- 
culpatory Circumstances. —  Daily  v.  Donath,  100 
111.  App.  52;  Waters  v.  West  Chicago  St.  R. 
Co.,  101  III.  App.  265;  Flikkie  v.  Oberson,  82 
Minn.  82;  Mayrard  v.  Sigman,  65  Neb.  590: 
McMorris  v.  Howell,  89  N.  Y.  App.  Div.  272 ; 
Markley  v.  Snow,  207  Pa.  St.  447. 

2.  United  States. —  Ambs  v.  Atchison,  etc., 
R.  Co.,  114  Fed.  Rep.  317. 

Arkansas.  —  Kansas,  etc.,  Coal  Co.  if.  Gallo- 
way, 71  Ark.  351,  100  Am.  St.  Rep.  79;  St. 
Louis,  etc.,  R.  Co.  v.  WalHn,  71  Ark.  422. 

Delaware.  —  Herbener  v.  Crossan,  4  Penn. 
(Del.)  3S. 

Illinois.  —  Tumahv  v.  Parker,  100  111.  App. 
J82. 

Indiana.  —  Hutchinson  v.  Wenzel,  155  Ind. 
49. 

Kentucky.  —  Metropolitan  L  Ins.  Co.  v. 
Miller,  114  Ky.  754;  Burks  v.  Ferriell,  80  S.  W. 
Rpp.  809,  26  Ky.  L.  Rep.  36. 

Louisiana.  —  Lang  v.  De  Luca,  108  La.  304; 
Sundmaker  v.  Caudet,  113  La.  887. 

Maryland.  —  Campbell  v.  Baltimore,  etc.,  R. 
Co.,  07  Md.  341. 

Minnesota.  —  Shafer  v.  Hertzig,  92  Minn. 
175 ;  Mundal  v.  Minneapolis,  etc.,  R.  Co.,  92 
Mini.  33. 

Missouri.  •—  Stubbs  v.  Mulholland,  168  Mo. 
47- 

Kebraski  —  Miller  Bank  -'.  Richmon,  (Neb. 
1903)  94  N.  W.  Rep.  908. 

New  York.  —  Schwarting  v.  Van  Wie  New 
York  Grocery  Co.,  60  N.  Y.  App.  Div.  47s  ;  Mc- 
Morris v.  Howell,  89  N.  Y.  App.  Div.  27a; 
Rawson  v.  Leggett,  07  N.  Y.  App.  Div.  416; 
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Bankell  v.  Weinacht,  99  N.  Y.  App.  Div.  316; 
Burt  v.  Smith,  181  N.  Y.  1. 

Rhode  Island.  —  Fox  v.  Smith,  25  R.  I.  255, 
26  R.  I.  1. 

Ohio.  —  Johnson  v.  McDaniel,  5  Ohio  Dec. 
717. 

Pennsylvania, —  Bruft  v.  Kendrick,  21  Pa. 
Super.  Ct.  468 ;  Humphreys  t.  Mead,  23  Pa. 
Super.  Ct.  415. 

South  Carolina.  —  Baker  v.  Hornick,  57  S. 
Car.  213. 

Wisconsin.  —  Small  v.  McGovern,  117  Wis. 
608. 

3.  Facts  Insufficient  for  Conviction.  —  Southern 
Car,  etc.,  Co.  v.  Adams.  131  Ala.  147;  Her- 
bener v.  Crossan,  4  Penn.  (Del.)  38;  Tumalty 
v.  Parker,  100  111.  App.  382;  Campbell  v.  Balti- 
more, etc.,  R.  Co.,  07  Md.  341  ;  Shafer  v.  Hert- 
zig, 92  Minn.  175,  citing  19  A.m.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  65S. 

659.  1.  Where  No  Offense  Committed.  — 
Herbener  v.  Crossan,  4  Penn.  (Del.)  38;  Mc- 
Morris v.  Howell,  89  N.  Y.  App.  Div.  272 ; 
Rawson  v.  Leggett.  97  N.  Y.  App.  Div.  416; 
Bankell  v.  Weinacht.  99  N.  Y.  App.  Div.  316; 
Johnson  v.  McDaniel,  5  Ohio  Dec.  717. 

2.  Mere  Suspicion.  —  Stubbs  v.  Mulholland, 
168  Mo.  47  ;  Johnson  v.  McDaniel,  5  Ohio  Dec. 
7'7- 

4.  Well-grounded  Suspicion.  —  Atchison,  etc., 
R.  Co.  v.  Allen,  70  Kan.  743,  citing  19  Am.  and 
Eng.  Ekcyc.  of  Law  (2d  ed.)  659  ;  Sandoz  v. 
Veazie,  106  La.  202;  Stubbs  v.  Mulholland.  168 
Mo.  47;  Hiersche  v.  Scott,  (Neb.  1901)  95  N. 
W.  Rep.  494  ;  Miles  Vt  Salisbury,  12  Ohio  Cir. 
Dec.  7,  21  Ohio  Cir.  Ct.  333;  Bryant  71.  Kuntz, 
25  fa.  Super.  Ct.  102;  Baker  v.  Hornick,  57  S. 
Car.  213;  Richardson  V.  Dybedahl,  14  S.  Dak. 
126;  Eggett  v.  Allen,  106  Wis.  633. 

5.  Suspicion  Induced  by  Folly  or  Fraud.  — 
Hiersche  v.  Scott,  (Neb.  1901)  95  N.  W.  Rep. 
494. 

7.  Possession  of  Stolen  Goods.  —  Knapp  v.  Chi- 
cago, etc.,  R.  Co.,  113  Iowa  532;  Chicago,  etc:, 
R.  Co.  v.  Pierce,  98  111.  App.  368. 

Failure  to  Account  for  Money  Collected.  — 
Where  the  plaintiff  had  collected  the  money  of 
the  defendant  insurance  company,  and  had  not 
charged  himself  with  it  or  accounted  for  it, 
and  had  failed  to  make  good  the  amount  after 
default  was  discovered,  there  was  probable 
Cause  for  the  arrest.  Metropolitan  L.  Ins.  Co. 
v.  Miller.  114  Ky.  754. 

Embezzlement.  — ■  Albin  Co.  v.  Mtimford,  (Ky. 
1900)  55  S.  W.  Reo.  913. 

660.  2.  Conversion  —  Larceny.  —  Necker  v. 
Bates,  1 18  Iowa  545. 

Taking  Property  under  Claim  of  Right.  — 
Locg  Island  Bottler's  Union  v.  Seitz,  180  Nr.  Y. 
-'4.'. 

Debt.  —  Clark  v.  Folkers,  (Neb.  1901)  9s 
N.  W.  Rep.  328. 
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b.  For  Civil  Suit.  —  See  note  3. 

3.  Facts  Within  Prosecutor's  Knowledge  —  a.   In  General.  —  See 

Subsequent  Knowledge  of  Plaintiff's  Innocence.  —  See  note  I. 
Actual  Guilt  of  Plaintiff.  —  See  note  2. 

b.  Party's  Duty  to  Make  Inquiries.  —  See  note  3. 

But  Only  Such  Inquiries  Are  Required.  —  See  note  4. 

c.  Information  Received  from  Others.  — See  note  5. 
See  note  1. 

But  Mere  Rumor.  —  See  notes  3,  4. 

4.  Belief  of  Prosecutor  —  a.  In  General.  —  See  notes  5,  6. 
b.  Necessity  for  Belief.  —  See  note  i. 


660. 

note  4. 
661. 


662. 


663. 

660.  3.  Probable  Cause  in  Civil  Suits.  — 

Kelley  v.  Osborn,  86  Mo.  App.  239;  Burt  v. 
Smith.  181  N.  Y.  1. 
4.  Rule  as  to  Time  of  Knowledge  of  Prosecutor. 

—  Ambs  v.  Atchison,  etc.,  R.  Co.,  114  Fed.  Rep. 
317;  L.  Bucki,  etc.,  Lumber  Co.  v.  Atlantic 
Lumber  Co.,  121  Fed.  Rep.  233,  57  C.  C.  A. 
469;  Herbener  v.  Crossan,  4  Penn.  (Del.)  38; 
Waters  v.  West  Chicago  St.  R.  Co.,  101  111. 
App.  265;  Lawrence  v.  Leathers,  31  Ind.  App. 
414;  Stubbs  v.  Mulholland,  168  Mo.  47;  May- 
nard  v.  Sigman,  65  Neb.  590;  Miller  Bank  v. 
Richmon,  (Neb.  1903)  94  N.  W.  Rep.  998;  Cohn 
v.  Saidel,  71  N.  H.  558;  Bryant  v.  Kuntz,  25 
Pa.  Super.  Ct.  102;  Fox  v.  Smith,  25  R.  I.  255; 
Culltn  v.  Hanisch,  114  Wis.  24. 

661.  1.  Subsequent  Knowledge  of  Innocence. 

—  Maynard  v.  Sigman,  65  Neb.  590 ;  Fox  v. 
Smith,  25  R.  I.  255. 

2.  Actual  Guilt  of  Plaintiff. —  Mack  v.  Sharp, 
(Mich.  1904)  101  N.  W.  Rep.  631  ;  Paul  v. 
Fargo,  84  N.  Y.  App.  Div.  9  ;  Jones  v.  Wilming- 
ton, etc.,  R.  Co.,  131  N.  Car.  133. 

3.  Duty  to  Make  Inquiries.  —  Kansas,  etc., 
Coal  Co.  v.  Galloway,  71  Ark.  351,  100  Am.  St. 
Rep.  79,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  661  ;  Hutchinson  v.  Wenzel,  155 
Ind.  49;  Lawrence  v.  Leathers,  31  Ind.  App. 
414:  Flam  v.  Le;,  116  Iowa  289,  93  Am.  St. 
Rep.  242 ;  Jeremv  v.  St.  Paul  Boom  Co.,  84 
Minn.  516:  Stubbs  v.  Mulholland,  168  Mo.  47; 
Bechel  v.  Pacific  Express  Co.,  65  Neb.  826, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  661  ;  Scott  v.  Dennett  Surpassing  Coffee 
Co.,  51  N.  Y.  App.  Div.  321  ;  Fox  v.  Smith, 
25  R.  I.  255;  Cullen  v.  Hanisch,  114  Wis.  24. 

4.  What  Inquiries  Required.  — ■  Spitzer  v. 
Friedlander,  14  App.  Cas.  (D.  C.)  556;  Hutch- 
inson v.  Wenzel,  155  Ind.  49;  Bechel  v.  Pacific 
Express  Co.,  65  Neb.  826. 

5.  Personal  Knowledge  Unnecessary. —  Herbener 
v.  Crossan,  4  Penn.  (Del.)  38;  Fox  v.  Smith, 
25  R.  I.  255. 

662.  1.  L.  Bucki,  etc.,  Lumber  Co.  v.  At- 
lantic Lumber  Co.,  121  Fed.  Rep.  233,  57  C.  C. 
A.  469;  Kansas,  etc.,  Coal  Co.  v.  Galloway,  71 
Ark.  351,  100  Am.  St.  Rep.  79;  Herbener  v. 
Crossan,  4  Penn.  (Del.)  38;  Clark  v.  Hill.  96 
111.  App.  383;  Hutchinson  v.  Wenzel,  155  Ind. 
49:  Lang  v.  De  Luca,  108  La.  304;  Campbell  v. 
Baltimore,  etc..  R.  Co.,  97  Md.  341  ;  Cohn  v. 
Saidel,  71  N.  H.  558;  Bryant  v.  Kuntz,  25  Pa. 
Super.  Ct.  102:  Fox  v.  Smith,  25  R.  I.  255. 

3.  Rumor.  —  Sandoz  v.  Veazie,  106  La.  202; 
Bryant  v.  Kuntz,  25  Pa.  Super.  Ct.  102;  Cullen 
v.  Hanisch,  114  Wis.  24. 


4.  Reports  in  Circulation. —  Cullen  v.  Hanisch, 
114  Wis.  24. 

5.  Prosecutor's  Belief  in  Plaintiff's  Guilt.— 

Hutchinson  v.  Wenzel,  155  Ind.  49;  Perrenoud 
V.  Helm,  65  Neb.  77  ;  Scott  v.  Dennett  Surpass- 
ing Coffee  Co.,  51  N.  Y.  App.  Div.  321  ;  Rawson 
v.  Leggett,  97  N.  Y.  App.  Div.  416;  Burt  v. 
Smith,  181  N.  Y.  1  ;  Johnson  v.  McDaniel,  5 
Ohio  Dec.  717;  Baker  v.  Hornick,  57  S.  Car. 
213  ;  Powell  v.  Hiltgen,  5  N.  W.  Ter.  16. 

6.  United  States. — Ambs  v.  Atchison,  etc., 
R.  Co.,  114  Fed.  Rep.  317. 

Delaware.  —  Herbener  v.  Crossan,  4  Penn. 
(Del.)  38. 

Indiana.  —  Hutchinson  v.  Wenzel,  155  Ind. 
49. 

Iowa.  —  l>lam  v.  Lee,  116  Iowa  289,  93  Am. 
St.  Rep.  242;  Kletzing  v.  Armstrong,  119  Iowa 
50s. 

Louisiana.  —  Sandoz  v.  Veazie,  106  La.  202. 
Missouri.  —  Stubbs  v.   Mulholland,   168  Mo. 
47- 

Nebraska.  —  Perrenoud  v.  Helm,  65  Neb.  77. 
New  Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 
558. 

Nezv  York.  —  Scott  v.  Dennett  Surpassing 
Coffee  Co.,  51  N.  Y.  App.  Div.  321  ;  Rawson  v. 
Leggett,  97  N.  Y.  App.  Div.  416;  Bankell 
v.  Weinacht,  99  N.  Y.  App.  Div.  316;  Burt  v. 
Smith,  181  N.  Y.  1. 

Ohio. — Johnson  v.  McDaniel,  5  Ohio  Dec. 
717. 

Pennsylvania.  —  Replogle  v.  Frothingham,  16 
Pa.  Super.  Ct.  374;  Lear  v.  Watson,  16  Montg. 
Rep.  (Pa.)  150;  Markley  v.  Snow,  207  Pa.  St. 
447- 

Rhode  Island.  —  Fox  v.  Smith,  25  R.  I.  255. 
South  Carolina.  —  Baker  v.  Hornick,  57  S. 
Car.  213. 

West  Virginia.  —  Harper  v.  Harper,  49  W. 
Va.  661  ;  Porter  v.  Mack,  50  W.  Va.  593. 

Wisconsin.  —  Cullen  v.  Hanisch,  114  Wis.  24  ; 
Eggett  v.  Allen,  119  Wis.  625. 

Canada.  —  See  Laliberte  v.  Gingras,  21  Que- 
bec Super.  Ct.  466. 

Exasperation  Caused  by  the  Loss  of  Money 
is  a  circumstance  which  may  be  considered  by 
the  jury  in  deciding  the  question  as  to  the 
effect  of  the  facts  upon  the  mind  of  an  ordi- 
narily prudent  man.  Small  v.  McGovern,  T17 
Wis.  608. 

6631.    1.  Necessity  for  Actual  Belief.  —  Hitson 

v.  Sims,  69  Ark.  439  ;  Kansas,  etc..  Coal  Co.  v. 
Gallowav.  71  Ark.  351,  100  Am.  St.  Rep.  79; 
Klet?ing  v.  Armstrong,  no  Iowa  505  :  Ruth  v. 
St.  Louis  Transit  Co.,  98  Mo.  App.  1 ;  Miles  v. 
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663.  5.  Indictment  by  Grand  Jury.  —  See  note  4. 
6.  Refusal  to  Indict.  —  See  note  7. 

664.  7.  Commitment  by  Examining  Magistrate  —  a.  In  General.  —  See 
notes  1,  3. 

b.  Where  Magistrate  Has  Jurisdiction  to  Try  and  De- 
termine. —  See  note  4. 

8.  Waiver  of  Preliminary  Examination.  — See  note  5. 

665.  9.  Discharge  by  Examining  Magistrate  —  a.  In  General.  —  See 
notes  1,  3. 

b.  Where  Magistrate  Has  Jurisdiction  to  Try  and  De- 
termine. —  See  note  4. 

10.  Abandonment  of   Prosecution  —  Discontinuance  —  Dismissal.  — 

See  notes  5,  7. 

666.  11.  Acquittal  on  Criminal  Charge.  —  See  notes  1,  2,  3,  4,  5. 


Salisbury,  12  Ohio  Csr.  Dec.  7,  21  Ohio  Cir.  Ct. 
333  ;  Porter  v.  Mack,  50  W.  Va.  595  ;  Small  v. 
McGovern,  117  Wis.  608. 

603.  4.  Indictment  by  Grand  Jury.  —  Dean 
v.  Noel,  70  S.  W.  Rep.  406,  24  Ky.  L.  Rep.  969 ; 
Jones  v.  Wilmington,  etc.,  R.  Co.,  131  N.  Car. 
133. 

"  Some "  Evidence,  but  Not  Prima  Facie  Evi- 
dence. —  Perkins  v.  Spaulding,  182  Mass.  218. 

7.  Refusal  to  Indict.  —  Ambs  v.  Atchison,  etc., 
R.  Co.,  114  Fed.  Rep.  317;  Magowan  v.  Rickey, 
64  N.  J.  L.  402. 

"  Some "  Evidence.  —  'Fox  v.  Smith,  26 
R.  I.  1. 

664.  1.  Commitment  by  Magistrate.  —  Thomas 

v.  Muehlmann,  92  111.  App.  571  ;  Dean  v.  Noel, 
70  S.  W.  Rep.  406,  24  Ky.  L.  Rep.  969  ;  Bechel 
v.  Pacific  Express  Co.,  65  Neb.  826,  citing  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  664; 
Nicholson  v.  Sternberg,  61  N.  Y.  App.  Div.  51, 
appeal  dismissed  170  N.  Y.  589;  Jones  v.  Wil- 
mington, etc.,  R.  Co.,  131  N.  Car.  133;  Harper 
v.  Harper,  49  W.  Va.  661. 

A  Finding  by  Commissioners  of  Insanity  that  the 
defendant  when  brought  before  them  was  in- 
sane, is  prima  facie  but  not  conclusive  evidence 
of  probable  cause  for  the  proceeding.  Figg  v. 
Hanger,  (Neb.  1903)  96  N.  W.  Rep.  658. 

3.  Bechel  v.  Pacific  Express  Co.,  65  Neb. 
826. 

4.  Price  v.  Stanley,  128  N.  Car.  38. 

5.  Waiver  of  Preliminary  Examination.  —  Jones 

v.  Wilmington,  etc.,  R.  Co.,  131  N.  Car.  133, 
quoting  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  66  j. 

665.  1.  Discharge  by  Examining  Magistrate. 

—  Fiola  v.  McDonald,  85  Minn.  147;  Stubbs  v. 
Mulholland,  168  Mo.  47;  Miles  v.  Walker,  66 
Neb.  728;  Miller  Bank  v.  Richmon,  (Neb.  1903) 
94  N.  W.  Rep.  998;  Jones  v.  Wilmington,  etc., 
R.  Co.,  131  N.  Car.  133;  Scott  v.  Dewey,  23  Pa. 
Super.  Ct.  396;  Fox  v.  Smith,  26  R.  I.  1,  citing 
19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  665; 
Noblett  v.  Bartsch,  31  Wash.  24,  96  Am.  St. 
Rep.  886  ;  Charlton  v.  Markland,  36  Wash.  40  ; 
Waldron  v.  Sperry.  53  W.  Va.  116;  Cullen  v. 
Hanisch,  1  [4  Wi<;.  21;  Fggctt  v.  Allen,  119  Wis. 
625. 

3.  Not  Prima  Facie  Evidence.  — ■  Thomas  v. 
Muehlmann,  02  111.  App.  571  ;  Harper  v.  Harper, 
49  W.  Va.  661;  Cullen  v.  Hanisch,  114  Wis. 
24.    See  ako  Fox  v.  Smith,  26  R.  I.  1. 

4.  Jurisdiction  to  Try. —  Fox  v.  Smith,  26  R.  I. 


1,  citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  665. 

5.  Abandonment  —  General  Rule.  —  Southern 
Car,  etc.,  Co.  v.  Adams,  131  Ala.  147;  Harper 
v.  Harper,  49  W.  Va.  661. 

Contrary  Doctrine.  ■ —  Campbell  v.  Sidwell,  20 
Pa.  Super.  Ct.  183. 

7.  Discontinuance  as  Defense. —  Southern  Car, 
etc.,  Co.  v.  Adams,  131  Ala.  147. 

666.  1.  Acquittal  on  Criminal  Charge.  — 
Ambs  v.  Atchison,  etc.,  R.  Co.,  114  Fed.  Rep. 
3'7- 

Verdict  of  Acquittal  Puts  Burden  on  Defendant 
to  Show  Probable  Cause.  —  Scctt  v.  Dewey,  23 
Pa.  Super.  Ct.  396. 

2.  Connelly  v.  White,  122  Icwa  391. 

3.  United  States.  —  Carroll  v.  Central  R.  Co., 
134  Fed.  Rep.  684. 

Arkansas.  —  Kansas,  etc.,  Coal  Co.  v.  Gallo- 
way, 71  Ark.  351,  100  Am.  St.  Rep.  79. 

Dclaicare. — •  Herbener  v.  Crossan,  4  Penn. 
(Del.)  38. 

District  of  Columbia. —  Spitzer  v.  Fried- 
lander,  14  App.  Cas.  (D.  C.)  556. 

Kentucky.  —  Tandy  v.  Riley,  (Ky.  1904)  80  S. 
W.  Rep.  776  ;  Burks  v.  Ferriell,  80  S.  W.  Rep. 
800,  26  Ky.  L.  Rep.  36. 

Louisiana. —  Sundmaker  v.  Gaudet,  113  La. 
887. 

Massachusetts.  —  Laing  v.  Mitten,  185  Mass. 
233- 

Michigan.  —  Mack  v.  Sharp,  (Mich.  1904)  101 
N.  W.  Rep.  631. 

Missouri.  —  Ruth  v.  St.  Louis  Transit  Co.,  98 
Mo.  ^pp.  1. 

Nebraska. — •  Hiersche  v.  Scott,  (Neb.  1901) 
95  N.  W.  Rep.  494. 

New  Ha)>ipshire.  —  Cohn  r.  Saidel,  71  N.  H. 
558. 

New  York.  —  O'Dell  v.  Hatfield,  (Supm.  Ct. 
Spec.  T.)  40  Misc.  (N.  Y.)  13. 

Rhode  Island.  —  Fox  v.  Smith,  26  R.  I.  1, 
citing  19  Am.  and  Fnc.  Encyc.  of  Law  (2d 
ed.)  666. 

Texas.  —  Bekkeland  v.  T.vons,  96  Tex.  255. 
Wisconsin.  —  Cullen  v.  Hanisch.  114  Wis.  24. 

4.  Acquittal  for  Technical  Error,  Etc.  —  Fox  v. 
Smith,  26  R.  I.  1,  citing  T9  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  666. 

5.  Enders  v.  Boisseau.  52  la.  Ann.  1020; 
Stubbs  v.  Mulholland,  168  Mo.  47;  Bekkeland 
V.  Lyons,  96  Tex.  255;  Cullen  v.  Hanisch,  T14 
Wis.  24. 
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OOO.  12.  Conviction  in  Criminal  Proceedings  —  a.  In  General.  —  See 
note  6. 

007.  Sec  note  [. 

b.  Subsequent  Reversal  of  Judgment.  —  See  note  2. 

008.  13.  Judgment  Against  Plaintiff  in  Civil  Suit.  —  See  note  1. 

14.  Discontinuance  or  Dismissal  of  Civil  Suit.  —  See  notes  3,  4. 

15.  Finding  Adverse  to  Defendant  in  Civil  Suit.  —  See  note  5. 
000.     Reversal  of  Judgment  in  Appellate  Court. —  See  note  I. 

Fraud  or  Undue  Means.  —  See  note  2. 

16.  Mixed  Question  of  Law  and  Fact  —  a.  Respective  Functions 

of  Court  and  J ury.  —  See  notes  3,  4. 
070.    See  note  1. 


666.  6.  Effect  of  Conviction  —  United 
Stales.  —  Blackman  v.  West  Jersey,  etc.,  R.  Co., 
126  Fed.  Rep.  252;  Carroll  v.  Central  R.  Co., 
134  Fed.  Rep.  684. 

Arkansas.  —  Kansas,  etc.,.  Coal  Co.  v.  Gallo- 
way, 71  Ark.  351,  100  Am.  St.  Rep.  79. 

Connecticut.  —  Frisbie  v.  Morris,  75  Conn. 
640,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  667. 

Illinois. —  Thomas  v.  Muehlmann,  92  111.  App. 
57i  • 

Michigan.  —  Thick  v.  Washer,  (Mich.  1904) 
100  N.  W.  Rep.  394,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  666. 

Nebraska. — Maynard  v.  Sigman,  65  Neb.  590. 

New  York.  —  Mesnier  v.  Denike,  82  N.  Y. 
App.  Div.  404. 

North  Carolina. — Jones  v.  Wilmington,  etc., 
R.  Co.,  131  N.  Car.  133. 

Pennsylvania.  —  Lipowicz  V.  Jervis,  209  Pa. 
St.  315. 

Tennessee. — -Coopers.  Flemming,  114  Term. 
40. 

Texas.  —  Krtiegel  v.  Stewart,  (Tex.  Civ.  App. 
1904)  81. S.  W.  Rep.  365. 

Vermont.  —  King  v.  Estabrooks,  77  Vt.  371. 

Washington.  —  McKenzie  v.  Royal  Dairy,  35 
Wash.  390. 

667.  1.  Conviction  Improperly  Obtained.  — 

Blackman  v.  West  Jersey,  etc.,  R.  Co.,  126  Fed. 
Rep.  252;  Carroll  v.  Central  R.  Co.,  134  Fed. 
Rep.  684;  Thick  v.  Washer,  (Mich.  1904)  100 
N.  W.  Rep.  394,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  667;  Maynard  v.  Sigman,  65 
Neb.  590 ;  Bechel  v.  Pacific  Express  Co.,  65 
Neb.  826 ;  Mesnier  v.  Denike,  82  N.  Y.  App. 
Div.  404;  Hull  v.  Sprague,  23  R.  I.  188. 

2.  Reversal  of  Finding.  — •  Kansas,  etc.,  Coal 
Co.  r>.  Galloway,  71  Ark.  351,  100  Am.  St.  Rep. 
79;  Thomas  v.  Muehlmann,  92  111.  App.  571; 
Thick  v.  Washer,  (Mich.  1904)  100  N.  W.  Rep. 
394,  citing  \g  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  667. 

663.  I.  Failure  of  ProceedingB.  —  McKenna 
v.  Heinlen,  128  Cal.  97;  Hiersche  v.  Scott, 
(Neb.  1901)  95  N.  W.  Rep.  494;  Cohn  v.  Saidel, 
71  N.  H.  55S.  But  see  Hurgren  v.  Mutual  L. 
Ins.  Co..  (Cal.  1902)  69  Pac.  Rep.  615. 

An  Order  for  a  Temporary  Injunction  is  prima 
facie  evidence  of  probable  cause.  Burt  V.  Smith, 
r8i  N.  Y.  1. 

3.  Not  Prima  Facie  Evidence.  —  Hurgren  v. 
Union  Mut.  L.  Ins.  Co.,  T41  Cal.  585. 

4.  Default  Not  Sufficient  Evidence.  —  Hurgren 
v.  Union  Mut.  L.  Ins.  Co.,  141  Cal.  585  ;  Harper 
V.  Harper,  49  W.  Va.  661. 


5.  Judgment  Against  Defendant  in  Civil  Suit.  — 

Frisbie  v.  Morris,  75  Conn.  640,  citing  ig  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  668;  Rob- 
erts v.  Kceler,  1 1 1  Ga.  18 1  (distinguishing 
Short  v.  Spragins,  104  Ga.  628)  ;  Mesnier  v. 
Denike,  82  N.  Y.  App.  Div.  404;  Swepson  v. 
Davis,  109  Tenn.  108. 

669.  1.  The  Reversal  of  a  Judgment  does  not 
raise  a  presumption  of  want  of  probable  cause. 
Dowdell  v.  Carpy,  129  Cal.  168. 

2.  Fraud  or  Undue  Means. —  Thomas  v.  Muehl- 
mann, 92  111.  App.  571  ;  Mesnier  v.  Denike,  82 
N.  Y.  App.  Div.  404;  Hull  v.  Sprague,  23  R.  I. 
188;  Swepson  v.  Davis,  109  Tenn.  108. 

3.  To  What  Extent  Probable  Cause  Question  of 
Law.  — L.  Bucki,  etc.,  Lumber  Co.  v.  Atlantic 
Lumber  Co.,  121  Fed.  Rep.  233,  57  C.  C.  A. 
469;  Scrivani  v.  Dondero,  128  Cal.  31;  Atkin- 
son v.  Van  Cleave,  25  Ind.  App.  508  ;  Atchison, 
etc.,  R.  Co.  v.  Allen,  70  Kan.  743  ;  Metropolitan 
L.  Ins.  Co.  v.  Miller,  114  Ky.  754;  Campbell  v. 
Baltimore,  etc.,  R.  Co.,  97  Md.  341  ;  Clark  v. 
Folkers,  (Neb.  1901)  95  N.  W.  Rep.  328; 
Stoecker  v.  Nathanson,  (Neb.  1904)  98  N.  W. 
Rep.  1 06 1  ;  Bankell  v.  Weinacht,  99  N.  Y.  App. 
Div.  316;  Burt  v.  Smith,  181  N.  Y.  1  ;  Bryant 
V.  Kuntz,  25  Pa.  Super.  Ct.  102;  Huckestein  v. 
New  York  L.  Ins.  Co.,  205  Pa.  St.  27 ;  King 
v.  Estabrooks,  77  Vt.  371. 

4.  When  Probable  Cause  Mixed  Question  of  Law 
and  Fact. —  Carroll  v.  Central  R.  Co.,  134  Fed. 
Rep.  684 ;  Erb  v.  German  American  Ins.  Co., 
112  Iowa  357;  Atchison,  etc.,  R.  Co.  v.  Allen, 
70  Kan.  743,  citing  1  [19]  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  669  ;  Sandoz  v.  Veazie,  106  La. 
202  ;  Stubbs  v.  Mulholland,  168  Mo.  47  ;  Butcher 
v.  Hoffman,  99  Mo.  App.  239 ;  Scott  v.  Dennett 
Surpassing  Coffee  Co.,  51  N.  Y.  App.  Div.  321  ; 
Bankell  v.  Weinacht,  99  N.  Y.  App.  Div.  316  ; 
Long  Island  Bottlers'  Union  v.  Seitz,  180  N.  Y. 
243;  Cooper  v.  Flemming,  114  Tenn.  40  ;  Boush 
v.  Fidelity,  etc.,  Co.,  100  Va.  735.  See  also  the 
title  Questions  of  Law  and  Fact,  551.  5. 

670.  1.  United  States.  —  L.  Bucki,  etc., 
Lumber  Co.  v.  Atlantic  Lumber  Co.,  121  Fed. 
Rep-  233,  57  C.  C.  A.  469- 

California.  —  Scrivani.  v.  Dondero,  128  Cal. 

3*. 

Illinois.  —  Davis  v.  Baker,  88  111.  App.  25 1. 

lotca.  —  Erb  v.  German  American  Ins.  Co., 
112  Iowa  357;  Flam  v.  Lee,  116  Iowa  289,  93 
Am.  St.  Rep.  242. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Allen.  70 
Kan.  743. 

Kentucky.  —  Davis  v.  Cassidy,  64  S.  W.  Rep. 
633,  23  Ky.  L.  Rep.  955  ;  Metropolitan  L.  Ins. 
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671.  See  note  i. 

672.  Function*  to  Be  Kept  Separate.  —  See  notes  2,  3. 

b.  Conflict  of  Evidence  —  Inferences  of 
bility  of  Witnesses.  —  See  note  4. 

Question  for  Jury.  —  See  notes  5,  6. 

Co.  v.  Miller,  114  Ky.  734;  Provident  Sav.  L. 
Assur.  Soc.  v.  Johnson,  115  Ky.  84. 

Maryland.  —  Campbell  v.  Baltimore,  etc.,  R. 
Co.,  97  Md.  341. 

Minnesota.  —  Jeremy  v.  St.  Paul  Boom  Co., 
84  Minn.  516;  Fiola  v.  McDonald,  85  Minn. 
147;  Shafe;-  v.  Hertzig,  92  Minn.  175. 

Missouri.  —  Clark  v.  Thompson,  160  Mo.  461  ; 
Stubbs  v.  Mulholland,  168  Mo.  47. 

Nebraska.  —  Miller  Bank  v.  Richmon,  64  Neb. 
111;  Miles  v.  Walker,  66  Neb.  728;  Stoecker 
v.  Nathanson,  (Neb.  1904)  98  N.  W.  Rep.  1061. 

New  Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 
558. 

New  Jersey.  —  Toth  v.  Greisen,  (N.  J.  1902) 
51  Atl.  Rep.  927. 

New  York.  —  Ericson  v.  Edison  Electric  Il- 
luminating Co.,  (Supm.  Ct.  Tr.  T.)  31  Misc. 
(N.  Y.)  379,  affirmed  59  N.  Y.  App.  Div.  612; 
Scott  v.  Dennett  Surpassing  Coffee  Co.,  51  N. 
Y.  App.  Div.  321. 

Ohio.  —  Eihlert  v.  Gommoll,  23  Ohio  Cir.  Ct. 
586. 

Pennsylvania.  —  Replogle  v.  Frothingham,  16 
Pa.  Super.  Ct.  374;  Bruff  v.  Kendrick,  21  Pa. 
Super.  Ct.  468 ;  Humphreys  v.  Mead,  23  Pa. 
Super.  Ct.  415;  Bryant  v.  Kuntz,  25  Pa.  Super. 
Ct.  102;  Lear  v.  Watson,  16  Montg.  Co.  Rep. 
(Pa.;  150. 

South  Dakota.  —  Krause  v.  Bishop,  (S.  Dak. 
1904)  100  N.  W.  Rep.  434. 

Tennessee.  —  Coopers.  Flemming,  114  Tenn. 
40. 

Virginia.  —  Boush  v.  Fidelity,  etc.,  Co.,  100 
Va.  735. 

671.  1.  United  States.  —  L.  Bucki,  etc., 
Lumber  Co.  v.  Atlantic  Lumber  Co.,  121  Fed. 
Rep.  233,  57  C.  C.  A.  469 ;  Carroll  v.  Central 
R.  Co.,  134  Fed   Rep.  684. 

California.- — McKenna  v.  Heinlen,  128  Cal.  97. 

District  of  Columbia.  —  Spitzer  v.  Fried- 
lander,  14  App.  Cas.  (D.  C.)  556. 

Indiana.  —  •  Lawrence  v.  Leathers,  31  Ind. 
App.  414. 

Iowa.  —  Erb  v.  German  American  Ins.  Co., 

112  Iowa  357;  Knapp  v.  Chicago,  etc.,  R.  Co., 

113  Iowa  532. 
Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Allen,  70 

Kan.  743. 

Kentucky.  —  Metropolitan  L.  Ins.  Co.  v. 
Miller,  114  Ky.  754:  Provident  Sav.  L.  Assur. 
Soc.  v.  Johnson,  115  Ky.  84. 

Maryland.  —  Campbell  v.  Baltimore,  etc.,  R. 
Co.,  97  Md.  341. 

Missouri.  —  Stubbs  v.  Mulholland,  16R  Mo.  47. 

Nebraska. —  Miller  Bank  v.  Richmon,  64  Neb. 
Hi;  Maynard  v.  Sigman,  65  Neb.  590;  Bechel 
v.  Pacific  Express  Co.,  65  Neb.  826 ;  Miles  v. 
Walker.  66  Neb.  728:  Miller  Bank  v.  Richmon, 
(Neb.  1903)  04  N.  W.  Rep.  098;  Clark  v. 
Folkers,  (\Teb.  1901")  95  N.  W.  Rep.  328;  Figg 
V.  Hanger.  (Neb.  1903)  96  N.  W.  Rep.  658; 
Stoecker  v.  Nathanson,  (Neb.  1904)  98  N.  W. 
Rep.  1061.  t 

New  Jersey.  —  Magowan  v.  Rickey,  64  N.  J. 
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Fact  —  Credi- 


L.  402;  Toth  v.  Greisen,  (N.  J.  1902)  51  Atl. 
Rep.  927- 

New  York.  —  Scott  v.  Dennett  Surpassing 
Coffee  Co.,  51  N.  Y.  App.  Div.  321  ;  O'Deli  v. 
Hatfield,  (Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.) 
13:  Coleman  v.  Botsford,  89  N.  Y.  App.  Div. 
104. 

Ohio.  —  Eihlert  v.  Gommoll,  23  Ohio  Cir.  Ct. 
586. 

Pennsylvania.  —  Lear  v.  Watson,  16  Montg. 
Co.  Rep.  (Pa.)  150;  Huckestein  v.  New  York 
L.  Ins.  Co.,  205  Pa.  St.  27  Markley  v.  Snow, 
207  Pa.  St.  447 ;  Replogle  v.  Frothingham,  16 
Pa.  Super.  Ct.  374;  Bruff  Kendrick,  21  Pa. 
Super.  Ct.  468  ;  Scott  v.  Dewey,  23  Pa.  Super. 
Ct.  396;  Bryant  v.  Kuntz,  25  Pa.  Super.  Ct.  102. 

South  Dakota.  —  Krause  i>.  Bishop,  (S.  Dak. 
1004)  100  N.  W.  Rep.  434. 

Tennessee.  —  Cooper  v.  Flemming,  114  Tenn. 
40. 

Virginia.  —  Boush  v.  Fidelity,  etc.,  Co.,  100 
Va.  735. 

West  Virginia.  —  Waldron  v.  Sperry,  53  W. 
Va.  116. 

Wisconsin.  —  Lauterbach  v.  Netzo,  1 1 1  Wis. 
322 

Canada.  —  Peck  v.  Peck,  35  N.  Bruns.  484. 
672.    2.  Scrivani  v.  Dondero,  128  Cal.  31. 

3.  Miles  v.  Walker,  66  Neb.  728;  Miller  Bank 
v.  Richmon,  (Neb.  1903)  94  N.  W.  Rep.  998. 

4.  Functions  of  Jury — United  States.  —  L. 
Bucki,  etc.,  Lumber  Co.  v.  Atlantic  Lumber  Co., 
121  Fed.  Rep.  233,  57  C.  C.  A.  469. 

Indiana.  —  Hutchinson  v.  Wenzel,   155  Ind. 
49;  Lawrence  v.  Leathers,  31   Ind.  App.  414. 
Iozva.  —  Connelly  v.  White,  122  Iowa  391. 
Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Allen,  70 
Kan.  743. 

Kentucky. —  Davis  v.  Cassidy,  64  S.  W.  Rep. 
633,  23  Ky.  L.  Rep.  955  ;  Metropolitan  L.  Ins. 
Co.  v.  Miller,  114  Ky.  754. 

Maryland.  —  Campbell  v.  Baltimore,  etc.,  R. 
Co.,  97  Md.  341. 

Next,  Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 
558. 

New  York.  —  Scott  v.  Dennett  Surpassing 
Coffee  Co.,  51  N.  Y.  App.  Div.  321  ;  Ericson  v. 
Edison  Electric  Illuminating  Co.,  59  N.  Y.  App. 
Div.  612;  Rawson  v.  Leggett,  97  N.  Y.  App. 
Div.  416;  Bankell  v.  Weinacht,  99  N.  Y.  App. 
Div.  316;  liurt  v.  Smith,  181  N.  Y.  1. 

Pennsylvania.  —  Bruff  v.  Kendrick,  21  Pa. 
Super.  Ct.  <68  ;  Bryant  V.  Kuntz,  25  Pa.  Super. 
Ct.  102. 

South  Dakota.  —  Krause  v.  Bishop,  (S.  Dak. 
1904)  100  N.  W.  Rep.  434. 

Tennessee.  —  Cooper  v.  Flemming,  114  Tenn. 
40. 

Virginia.  —  Boufh  v.  Fidelity,  etc.,  Co.,  100 
Va.  735. 

West  Virginia.  —  Waldron  v.  Sperry,  51  W. 
Va.  116. 

6.  Stubbs  :•.  Mulholland.  168  Mo.  47:  Cohn 
V.  Saidel.  71  N.  H.  558. 

6.  L.  Bucki,  etc.,  Lumber  Co.  v.  Atlantic  I.um- 


c»?:*  075 


MA LIC  10  US  PROSECUTION. 


Vol.  XIX. 


07:*.  c.  Where  Facts  Admitted,  Undisputed,  or  Clearly  Proven. 
—  Sec  notes  i,  2. 

VII.  Malice  —  1.  In  General.  —  See  note  3. 
07  I.    2.  What  Constitutes  Malice  —  a.  In  General.  —  See  note  2. 

07«».     In  an  Action  for  a  Malicious  Criminal  Prosecution.  —  See  note  I. 

b.  Personal  Ill-will,  Spite,  or  Hatred.  — See  notes  3,  4. 


ber  Co.,  121  Fed.  Rep.  233,  57  C.  C.  A.  469; 
Davis  v.  Baker,  88  111.  App.  251  ;  Kehl  v.  Hope 
Oil  Mill,  etc.,  Co.,  77  Miss.  762. 

Writ  of  Attachment.  —  In  an  action  for  the 
malicious  suing  out  of  a  writ  of  attachment, 
when  Ihe  plaintiff's,  evidence  tends  to  show  that 
tin  suit  is  groundless,  it  should  be  left  to  the 
jury  to  determine  (1)  whether  the  attachment 
was  wrongfully  sued  out,  (2)  whether  it  was 
maliciously  sued  out,  and  (3)  whether  it  was 
sued  out  without  probable  cause.  Alsop  v.  Lid- 
den.  130  Ala.  54R. 

673.  1.  Where  Facts  Admitted  —  Questions 
of  Law — L'nited  States.  —  Carroll  v.  Central 
R.  Co.,  134  Fed.  Rep.  684. 

District  of  Columbia.  —  Spitzer  v.  Fried- 
lander,  14  App.  Cas.  (D.  C.)  556. 

Indiana.  —  Hutchinson  v.  Wenzel,  155  Ind. 
49;  Lawrence  v.  Leathers,  31  Ind.  App.  414. 

Kentuclvy. — Albin  Co.  v.  Mumford,  (Ky. 
1900  1  55  S.  W.  Rep.  913;  Davis  v.  Cassidy,  64 
S.  W.  Rep.  633,  23  Ky.  L.  Rep.  955  ;  O'Daniel 
v.  Smith,  66  S.  W.  Rep.  284,  23  Ky.  L.  Rep. 
1822. 

Nebraska.  —  Clark  v.  Folkers,  (Neb.  1901) 
95  N.  W.  Rep.  328;  Figg  v.  Hanger,  (Neb. 

1903)  96  N.  W.  Rep.  658;  Stoecker  v.  Nathan- 
son,  (Neb.  1904)  98  N.  W.  Rep.  1061. 

New  Jersey.  —  Magowan  v.  Rickey,  64  N,  J. 
L.  402. 

New  York.  —  O'Dell  v.  Hatfield,  (Supm.  Ct. 
Spec.  T.)  40  Misc.  (N.  Y.)  13;  Coleman  v. 
Botsford,  89  N.  Y.  App.  Div.  104;  Parr  v. 
Loder,  97  N.  Y.  App.  Div.  218,  appeal  dismissed 
182  N.  Y.  509;  Rawson  v.  Leggett,  97  N.  Y. 
App.  Div.  416;  Bankell  v.  Weinacht,  99  N.  Y. 
App.  Div.  316;  Burt  v.  Smith,  181  N.  Y.  1. 

Pennsylvania.  —  Scott  v.  Dewey,  23  Pa. 
Super.  Ct.  396 ;  Bryant  v.  Kuntz,  25  Pa.  Super. 
Ct.  102;  Lear  v.  Watson,  16  Montg.  Co.  Rep. 
(Pa.)  150. 

South  Dakota.  —  Krause  v.  Bishop,  (S.  Dak. 

1904)  100  N.  W.  Rep.  434. 

West  Virginia.  —  Waldron  v.  Sperry,  53  W. 
Va.  116. 

2.  O'Daniel  v.  Smith,  66  S.  W.  Rep.  284,  23 
Ky.  L.  Rep.  1822;  Bankell  v.  Weinacht,  99  N. 
Y.  App.  Div.  316:  Lear  v.  W&tson,  16  Montg. 
Co.  Rep.  (Pa.)  150;  Krause  v.  Bishop,  (S.  Dak. 
1904)  100  N.  W.  Rep.  434. 

3.  Malice  an  Element — United  States. — 
Ambs  v.  Atchisor.,  etc.,  R.  Co.,  114  Fed.  Rep. 
317;  Van  v.  Pacific  Coast  Co.,  120  Fed. 
Rep.  699;  Berger  v.  Wild,  (C.  C.  A.)  130  Fed. 
Rep.  882. 

Alabama.  —  National  Surety  Co.  v.  Mabry, 
139  Ala.  217. 

Arkansas.  —  Kansas,  etc.,  Coal  Co.  v.  Gallo- 
way, 71  Ark  35 J,  100  Am.  St.  Rep.  79;  St. 
Louis,  etc.,  R.  Co.  v.  Wallin,  71  Ark.  432. 

California.  —  Hurgren  v.  Union  Mut.  L.  Ins. 
Co.,  141  Cal.  58s;  Harrington  v.  Tibbet,  143 
Cal.  78;  Griswold  v,  Griswold,  143  Cal.  617. 


Delaware,  —  Herbener  v.  Crossan,  4  Penn. 
(Del.)  38. 

Georgia.  —  Hamilton  v.  Du  Pre,  111  Ga.  819; 
Page  v.  Citizens  Banking  Co.,  in  Ga.  73,  78 
Am.  St.  Rep.  144. 

Illinois.  —  Daily  v.  Donath,  100  111.  App.  52; 
Watters  v.  De  La  Matter,  109  111.  App.  334. 

Indiana.  —  Lawrence  v.  Leathers,  31  Ind. 
App.  414;  Judy  v.  Gifford,  33  Indr  App.  353. 

Kentucky.  —  Metropolitan  L.  Ins.  Co.  v. 
Miller,  114  Ky.  754. 

Louisiana.  —  Lane  v.  De  Luca,  108  La.  304; 
Sundmaker  v.  Gaudet,  113  La.  887. 

Michigan.  —  James  v.  Sweet,  125  Mich.  132, 
7  Detroit  Leg.  N.  468. 

Missouri.  —  Ruth  v.  St.  Louis  Transit  Co.,  98 
Mo.  App.  1  ;  Jordan  v.  Chicago,  etc.,  R.  Co., 
105  Mo.  App.  446;  Boden  v.  St.  Louis  Transit 
Co.,  108  Mo.  App.  696. 

New  Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 
558. 

New  For*. —  Leake  v.  Carlisle,  (N.  Y.  City 
Ct.  Tr.  T.)  75  N.  Y.  Supp.  382  ;  O'Dell  v.  Hat- 
field, (Suprn.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  13; 
McMorris  v.  Howell,  89  N.  Y.  App.  Div.  272  ; 
Bankell  v.  Weinacht,  99  N.  Y.  App.  Div.  316; 
Burt  v.  Smith,  181  N.  Y.  1. 

Ohio.  —  Johnson  v.  McDaniel,  5  Ohio  Dec. 
717;  Bartholomew  v.  Metropolitan  L.  Ins.  Co., 
1  Ohio  Dec.  267,  7  Ohio  N.  P.  209. 

Pennsylvania.  —  Campbell  v.  Sidwell,  20  Pa. 
Super.  Ct.  183;  Bryant  v.  Kuntz,  25  Pa.  Super. 
Ct.  102;  Lipowicz  v.  Jervis,  209  Pa.  St.  315. 

Rhode  Island. —  Fox  v.  Smith,  25  R.  I.  253, 
26  R.  I.  1. 

Tennessee.  —  Swepson  v.  Davis,  109  Tenn. 
108. 

Texas.  —  Kruegel  v.  Stewart,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  365. 

Washington. —  Smits  v.  Hogan,  35  Wash. 
290. 

Wisconsin.  —  Small  v.  McGovern,  117  Wis. 
608. 

Canada.  —  Martin  v.  Montreal  Gas  Co.,  23 
Quebec  Super.  Ct.  222. 

674.  2.  Ordinary  Sense  of  Term.  —  Connelly 
v.  White,  122  Iowa  391  ;  Campbell  v.  Baltimore, 
etc.,  R.  Co.,  97  Md.  341. 

Definitions.  —  O'Dell  v.  Hatfield,  (Supm.  Ct. 
Spec.  T.)  40  Misc.  (N.  Y.)  13. 

"  Wrongfully  "  and  "  maliciously  "  are  not 
synonymous.  Talbott  v.  Great  Western  Plaster 
Co.,  86  Mo.  App.  553. 

675.  1.  Malice  —  Criminal  Proceedings.— 
Griswold  v.  Griswold,  143  Cal.  617:  Rulison  v. 
Collins,  (Indian  Ter.  1904)  82  S.  W.  Rep.  748; 
Metropolitan  L.  Ins.  Co.  v.  Miller.  114  Ky.  754; 
Miles  v.  Walker,  66  Neb.  728;  Eggett  v.  Allen, 
119  Wis.  625,  quoting  19  Am.  and  Eng.  Fncyc. 
of  Law  (2d  ed.)  675. 

3.  Hostility,  Anger,  Vindictiveness.  —  Herbener 
v.  Crossan,  4  Penn.  (Del.)  38;  Campbell  v. 
Baltimore,  etc.,  R.  Co.,  97  Md.  341  ;  Ruth  v. 
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675.  c.  Prosecution  Begun  Wilfully  and  Wantonly.  —  See 
note  5. 

676.  e.  Criminal  Prosecution  to  Accomplish  Private  Object  — 

In  General.  —  See  notes  3,  5. 

/.  Criminal  Prosecution  for  Civil  Wrong.  — See  note  7. 
3.  Question  of  Fact  for  Jury.  —  See  note  8. 

677.  See  note  1 . 

VIII.  Necessity  for  Concurrence  of  Malice  and  Want  of  Prob- 
able Cause.  —  See  note  2. 


St.  Louis  Transit  Co.,  98  Mo.  App.  1  ;  Johnson 
v,  McDaniel,  5  Ohio  Dec.  717;  Eggett  v.  Allen, 
119  Wis.  625,  quoting  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  675. 

Without  Probable  Cause.— Humphreys  v.  Mead, 
23  Pa.  Super.  Ct.  415. 

675.  4.  Personal  Hatred,  Ill-will,  or  Spite 
Unnecessary.  —  Ambs  v.  Atchison,  etc.,  R.  Co., 
114  Fed.  Rep.  317;  Griswold  v.  Griswold,  143 
Cal.  617;  Connelly  v.  White,  122  Iowa  391; 
Metropolitan  L.  Ins.  Co.  v.  Miller,  114  Ky.  754; 
Campbell  v.  Baltimore,  etc.,  R.  Co.,  97  Md.  341  ; 
Dwyer  v.  St.  Louis  Transit  Co.,  108  Mo.  App. 
152;  Miles  v.  Walker,  66  Neb.  728;  Leake  v. 
Carlisle,  (N.  Y.  City  Ct.  Tr.  T.)  75  N.  Y.  Supp. 
382;  Johnson  v.  McDaniel,  5  Ohio  Dec.  717; 
Stamper  v.  Raymond,  38  Oregon  16. 

Contrary  Doctrine. —  Savage  v.  Davis,  131  N. 
Car.  159. 

6.  "Wilfulness  and  Wantonness.  —  Alsop  v.  Lid- 
den,  130  Ala.  548;  Harrington  v.  Tibbet,  143 
Cal.  78;  Herbener  v.  Crossan,  4  Penn.  (Del.) 
38  ;  Campbell  v.  Baltimore,  etc.,  R.  Co.,  97  Md. 
341:  Miles  v.  Walker,  66  Neb.  728;  Leake  v. 
Carlisle,  (N.  Y.  City  Ct.  Tr.  T.)  75  N.  Y.  Supp. 
382;  McMorris  v.  Howell,  89  N.  Y.  App.  Div. 
272;  Johnson  v.  McDaniel,  5  Ohio  Dec.  717; 
Stamper  v.  Raymond.  38  Oregon  16 ;  Fox  v. 
Smith,  25  R.  I.  255;  Eggett  v.  Allen,  119  Wis. 
625,  quoting  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  cd.)  675. 

Proceedings  Where  Counterclaim  Exists.  —  A 
person  who  brings  suit  on  a  valid  claim  against 
a  person  who  he  knows  has  a  valid  counter- 
claim exceeding  the  amount  of  his  claim,  does 
not  thereby  become  liable  to  an  action  for 
malicious  prosecution,  although  he  is  inspired 
by  a  malicious  purpose  in  bringing  the  suit. 
Coleman  v.  Botsford,  89  N.  Y.  App.  Div.  106. 

676.  3.  Prosecution  for  Private  Purpose.  — 
Eggett  v.  Allen,  119  Wis.  625,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  676,  and 
supporting  the  other  statements  in  the  text 
paragraph. 

5.  Not   Conclusive. —  Wenger  v.  Phillips,  195 

Pa.  St.  214,  78  Am.  St.  Rep.  810. 

7.  Prosecution  for  Civil  Wrong. —  Navarino  v. 
Dudrap,  66  N.  J.  L.  620  ;  Long  Island  Bottlers* 
Union  v.  Seitz,  180  N.  Y.  243. 

8.  Malice  as  Question  for  Jury —  United  States. 
—  L.  Bucki,  etc.,  Lumber  Co.  v.  Atlantic  Lumber 
Co.,  721  Fed.  Rep.  233,  57  C.  C.  A.  469. 

California.  —  Scrivani  v.  Dondero,  128  Cal. 
31;  McKenna  v.  Heinlen,  128  Cal.  97;  Gris- 
wold v.  Griswold,  143  Cal.  617. 

Indiana.  —  Lawrence  v.  Leathers,  31  Ind. 
App.  414. 

loiva. —  Flam  v.  Lee,  116  Iowa  289,  93  Am. 
St.  Rep.  242, 


Minnesota.  —  Shafer  v.  Hertzig,  92  Minn.  175. 

Missouri.  —  Stubbs  v.  Mulholland,  168  Mo. 47; 
Ruth  v.  St.  Louis  Transit  Co.,  98  Mo.  App.  1  ; 
Butcher  v.  Hoffman,  99  Mo.  App.  239. 

New  Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 
558. 

hew  York.  —  Scott  v.  Dennett  Surpassing 
Coffee  Co.,  51  N.  Y.  App.  Div.  321  ;  Leung 
Island  Bottlers'  Union  v.  Seitz,  180  N.  Y.  243. 

Pennsylvania.- — Humphreys  v.  Mead,  23  Pa. 
Super.  Ct.  415. 

677.  1.  See  Ruth  v.  St.  Louis  Transit  Co., 
98  Mo.  App.  1  ;  Eggett  v.  Allen,  119  Wis.  625. 

2.  Concurrence  of  Malice  and  Want  of  Probable 
Cause  —  Alabama.  —  National  Surety  Co.  v. 
Mabry,  139  Ala.  217. 

Arkansas.  —  Kansas,  etc.,  Ccal  Co.  v.  Gal- 
loway, 71  Ark.  351,  100  Am.  St.  Rep.  79. 

California.  —  Griswold  v.  Griswold,  143  Cal. 
617. 

Delaware.  —  Herbener  v.  Crossan,  4  Penn. 
(Del.)  38. 

District  of  Columbia.  —  Spitzer  v.  Fried- 
lander,  14  App.  Cas.  (D.  C.)  556. 

Illinois.  —  Clark  v.  Hill,  96  111.  App.  383; 
Chicago,  etc.,  R.  Co.  v.  Pierce,  98  111.  App.  368  ; 
Tumalty  v.  Parker,  100  111.  App.  382;  Watters 
v.  De  La  Matter,  109  111.  App.  334. 

Indiana.  —  Lawrence  v.  Leathers,  31  Ind. 
App.  414. 

Iowa. —  Connelly  v.  White,  122  Iowa  391. 

Kentucky.  —  Metropolitan  L.  Ins  Co.  v. 
Miller,  1 14  Ky.  754. 

Louisiana.  —  Lung  v.  De  Luca,  108  La.  304; 

Missouri.  —  Stuhb*  r.  Mulholland,  168  Mo. 
47;  Jordan  v.  Chicago,  etc.,  R.  Co.,  105  Mo. 
App.  446  ;  Talhott  v  Great  Western  Plaster  Co., 
S6  Mo.  App.  558. 

Nebraska.  —  Clark  i\  Folkers,  (Neb.  1901) 
95  N.  VV.  Rep.  328. 

New  Hampshire.  —  Cohn  V.  Saidel,  71  N.  H. 
558. 

New  York.  —  Coleman  t'.  Botsford,  89  N.  Y. 
App.  Div.  106,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  677:  Schwarting  v.  Van  Wie 
New  York  Grocery  Co.,  60  N.  Y.  App.  Div. 
47S  ;  Leake  v.  Carlisle,  (N.  Y.  City  Ct.  Tr.  T.) 
75  N.  Y.  Supp.  382;  Burt  v.  Smith,  181  N.  Y.  1. 

North  Carolina.  —  Savage  v.  Davis,  131  N. 
Car.  159. 

Ohio.  —  Johnson  v.  McDaniel,  5  Ohio  Dec. 
717- 

Oklahoma.  —  Ten  Cate  v.  Fansler,  10  Okla.  7. 

Pennsylvania.  —  Campbe'l  v.  Sidwell,  20  Pa. 
Super.  Ct.  183  :  Bryant  v.  Kuntz,  25  Pa.  Super. 
Ct.  102:  I.ipowicz  v.  Tcrvis.  209  Pa.  St.  315. 

PI- ode  Island.  -  Fox  v.  Smith,  25  R.  I.  25J. 

South  Dakota.  —  Richardson  v.  Dybedahl,  14 
S.  Dak.  126. 
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078.    Sec  note  i. 

IX.  Inference  of  Malice  from  Want  of  Probable  Cause  —  1.  In 

General.  —  Sec  note  4. 
071).    See  note  1. 

080.    2.  Inference  from  Total  Want  of  Cause.  —  See  note  1. 

X.  Inference  of  Want  of  Probable  Cause  from  Malice.  —  See 

note  2. 


Tennessee.  —  Swepson  v.  Davis,  109  Tenn. 
108. 

Texas.  —  Brady  v.  Georgia  Home  Ins.  Co., 
24  Tex.  Civ.  App.  464. 

West  Virginia.  —  Harper  v.  Harper,  49  W. 
Va.  661  ;  Porter  v.  Mack,  50  W.  Va.  595. 

Wisconsin.  —  Small  v.  McGovern,  117  Wis. 
608;  Eggett  v.  Allen,  119  Wis.  625. 

Canada.  —  Giguere  v.  Jacob,  10  Quebec  K.  B. 
501. 

678.     1.  Where  Probable   Cause  Exists  — 

L'nii,  d  States.  —  Ambs  v.  Atchison,  etc.,  R.  Co., 
1 14  Fed.  Rep.  317. 

Arkansas.  —  Kansas,  etc.,  Coal  Co.  v.  Gallo- 
way. 71  Ark.  35 1,  100  Am.  St.  Rep.  79. 

Connecticut.  —  Frisbie  v.  Morris,  75  Conn. 
637. 

Delaware.  —  Herbener  v.  Crossan,  4  Penn. 
(Del.)  38. 

District  of  Columbia.  —  Spitzer  v.  Fried- 
lander,  14  App.  Cas.  (D.  C.)  556. 

Illinois. — Tumalty  v.  Parker,  100  111.  App.  382. 

Iowa. —  Connelly  v.  While,  122  Iowa  391. 

Kentucky.  —  Burks  v.  Ferriell,  80  S.  W.  Rep. 
809,  26  Ky.  L.  Rep.  36. 

Missouri.  —  Babcock  v.  St.  Louis  Merchants' 
Exch.,  159  Mo.  381;  Jordan  v.  Chicago,  etc., 
R.  Co.,  105  Mo.  App.  446. 

New  Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 
558. 

New  York.  —  Coleman  v.  Botsford,  89  N.  Y. 
App.  Div.  104;  Burt  v.  Smith,  181  N.  Y.  1. 

Pennsylvania.  —  Glace  v.  Hummel,  24  Pa.  Co. 
Ct.  550,  10  Pa.  Dist.  1 10;  Scott  v.  Dewey,  23 
Pa.  Super.  Ct.  396 ;  Bryant  v.  Kuntz,  25  Pa. 
Super.  Ct.  !02;  Lipowicz  v.  Jervis,  209  Pa.  St. 
315- 

Texas.  —  Brady  v.  Georgia  Home  Ins.  Co.,  24 
Tex.  Civ.  App.  464. 

Washington.  —  Noblett  v.  Bartsch,  31  Wash. 
24,  96  Am;  St.  Rep.  886. 

West  Virginia.  —  Harper  v.  Harper,  49  W. 
Va.  661. 

Wisconsin.  —  Cullen  v.  Hanisch,  114  Wis. 
24;  Small  v.  McGovern,  117  Wis.  608;  Eggett 
v.  Allen,  119  Wis.  625. 

4.  Inference  of  Malice — United  States. — Ambs 
v.  Atchison,  etc.,  R.  Co.,  114  Fed.  Rep.  317; 
L.  Bucki,  etc.,  Lumber  Co.  v.  Atlantic  Lumber 
Co.,  121  Fed.  Rep.  233,  57  C.  C.  A.  469. 

Alabama.  —  Alsop  v.  Lidden,  130  Ala.  548; 
Southern  Car,  etc.,  Co.  v.  Adams,  131  Ala.  147. 

California.  —  Griswold  v.  Griswold,  143  Cal. 
617. 

Delaware.  —  Herbener  v.  Crossan,  4  Pcnn. 

(Del.)  38. 

Illinois.  —  Daily  v.  Donath,  100  111.  App.  (2; 
Tumalty  v.  Parker  100  111.  App.  382;  Waters 
v  West  Chicago  St.  R.  Co.,  toi  111.  App.  265. 

Indiana.  —  Judy  v.  Gifford,  33  Ind.  App.  333. 

Louisiana.  —  Lang  v.  De  Luca,  108  La.  304; 
Sundmaker  v.  Gaudet,  113  La,  887, 
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Michigan.  —  Gould  v.  Gregory,  133  Mich. 
382;  Adkin  v.  Pillen,  136  Mich.  682. 

Missouri.  —  Stubbs  v.  Mulholland,  168  Mo. 
47  ;  Ruth  v.  St.  Louis  Transit  Co.,  98  Mo.  App. 
1  ;  Butcher  v.  Hoffman,  99  Mo.  App.  239  ;  Jor- 
dan v.  Chicago,  etc.,  R.  Co.,  105  Mo.  App.  446; 
Boden  v.  St.  Louis  Transit  Co.,  108  Mo.  App. 
696. 

Nebraska.  —  Miles  v.  Walker,  66  Neb.  728; 
Miller  Bank  v.  Richmon,  (Neb.  1903)  94  N.  W. 
Rep.  998;  Clark  v.  Folkers,  (Neb.  1901)  95  N. 
W.  Rep.  328;  Rosenblatt  v.  Rosenberg,  (Neb. 
1901)  95  N.  W.  Rep.  686. 

New  Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 
558. 

New  Jersey.  —  Toth  v.  Greisen,  (N.  J.  1902) 
51  Atl.  Rep.  927. 

New  York.  —  Scott  v.  Dennett  Surpassing 
Coffee  Co.,  51  N.  Y.  App.  Div.  321  ;  Nicholson 
v.  Sternberg,  61  N.  Y.  App.  Div.  51,  appeal 
dismissed  170  N.  Y.  589;  Schwarting  v.  Van 
Wie  New  York  Grocery  Co.,  60  N.  Y.  App.  Div. 
475  :  Leake  v.  Carlisle,  (N.  Y.  City  Ct.  Tr.  T.) 
75  N.  Y.  Supp.  382  ;  Mesnier  v.  Denike,  82  N. 
Y.  App.  Div.  404,  McMorris  v.  Howell,  89  N. 
Y.  App.  Div.  272 

North  Carolina.- — Savage  v.  Davis,  131  N. 
Car.  159:  Kelly  v.  Durham  Traction  Co.,  132 
N.  Car.  368;  Coble  v.  Huffines,  132  N.  Car.  399. 

Ohio.  —  Johnson  v.  McDaniel,  5  Ohio  Dec. 
717- 

Oklahoma. — -Ten  Cate  r\  Fansler,  10  Okla.  7. 

Pennsylvania.  —  Humphreys  v.  Mead,  23  Pa. 
Super.  Ct.  415. 

Rhode  Island.  —  Fox  v.  Smith,  25  R.  I.  255. 

South  Carolina.  —  Baker  v.  Hornick,  57  S. 
Car.  213. 

South  Dakota.  —  Richardson  t'.  Dybedahl,  14 
S.  Dak.  126. 

Washington.  —  Noblett  v.  Bartsch,  31  Wash. 
24,  06  Am.  St.  Rep.  886. 

West  Virginia.  —  Porter  v.  Mack,  50  W.  Va. 
595- 

Wisconsin.  —  Small  v.  McGovern,  117  Wis. 

608. 

Canada.  —  Peck  v.  Peck,  35  N.  Bruns.  484. 

679.  1.  Presumption  One  of  Fact. —  Griswold 
v.  Griswold,  143  Cal.  617;  Tumalty  r.  Parker, 
100  111.  App.  382;  Judy  v.  Gifford.  33  Ind.  Anp. 
353  :  Talbott  v.  Great  Western  Plnster  Co  , 
86  Mo.  App.  558:  Stubbs  v.  Mulholland,  168 
Mo.  47.  Savage  v.  Davis.  131  N.  Car.  159: 
Kelly  v.  Durham  Traction  Co.,  132  N.  Car.  368; 
Ten  Cate  v.  Fansler,  10  Okla.  7;  Humphreys 
v.  Mead,  23  Pa.  Super.  Ct.  415  ;  Baker  v.  Horn- 
ick, 57  S.  Car.  213:  Lauterbach  v.  Netzo.  in 
Wis.  322;  Small  v.  McGovern,  117  Wis.  608. 

680.  1.  Entire  Absence  of  Cause. —  Spitzer  v. 
Friedlander,  14  App.  Cas.  (D.  C.)  556  :  Roberts 
v.  Keelrr,  r  ri  Ga.  i8r. 

2.  Inference  of  Want  of  Probable  Cause —  Cali- 
fornia.—  McKenna  v.  Heinlen,  128  pal.  97, 
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680 
681. 

68  2. 


683. 


note  3. 
684. 

note  1. 


XI.  Termination  of  Prosecution  —  1.  General  Rule.  —  See  note  3. 

2.  Requisites  as  to  Finality  —  a.  In  General.  —  See  note  1. 
/;.  Discharge  by  Examining  Magistrate.  —  See  note  1. 

d.  Discharge  on  Habeas  Corpus.  —  See  note  7. 

e.  Termination  by  Nolle  Prosequi.  —  See  note  9. 
See  note  1. 

/.  Where  Appeal  Pending  —  Motion  for  New  Trial.  —  See 

3.  Termination  in  Plaintiff's  Favor  —  a.   General  Rule.  —  See 


Delaivare.  ■ — -  Herbener  v.  Crossan.  4  Penn. 
(Del.)  .38. 

District  of  Columbia.  —  Spitzer  v.  Fried- 
lander,  14  App.  Cas.  (D.  C.)  556. 

Illinois.  —  Tumalty  v.  Parker,  100  111.  App. 
382. 

Missouri.  —  Stubbs  v.  Mulholland,  168  Mo. 
47;  Jordan  v.  Chicago,  etc.,  R.  Co.,  105  Mo. 
App.  446. 

Nebraska.  —  Clark  v.  Folkers,  (Neb.  1901) 
95  N.  W.  Rep.  328. 

New  Han  pshire. —  Cohn  v.  Saidel,  71  N.  H. 
558. 

Ne.w  Y..rk.  —  Bankell  v.  Weinacht,  99  N.  Y. 
App.  Div.  316. 

Rhode  Island.  —  Fox  v.  Smith,  25  R.  I.  255. 

South  Dckota.  —  Richardson  v.  Dybedahl,  14 
S.  Dak.  126. 

West  Virginia.  —  Harper  v.  Harper,  49  W. 
Va.  t".6 1 . 

Wisconsin. —  Cullen  v.  Hanisch,  114  Wis. 
24;  Small  v  McGovern,  117  Wis.  608. 

In  Shafer  v.  Hertzig,  92  Minn.  17s.it  is  stated 
that  the  existence  of  probable  cause  must  de- 
pend upon  the  question  of  the  defendant's 
malice. 

<»NO.    3.  Legal  Termination  of  Proceedings 

—  United  States.  —  Davis  v.  Johnson,  (C.  C. 
A.)  110  Fed.  Rep.  952. 

Alabama.  — ■  Southern  Car,  etc.,  Co.  v.  Ad- 
ams. 1  j  1  Ala.  147. 

California  —  Dowdell  v.  Carpy,  129  Cal.  168; 
Hurgren  -•.  Union  Mut.  L.  Ins.  Co.,  141  Cal.  585. 

Connecticut.  -■■  Frisbie  v.  Morris,  75  Conn. 
637- 

Delaware  — Crnig  v.  Ginn,  3  Penn.  (Del.) 
117,  94  Am.  St.  Rep.  77;  Herbener  z>.  Crossan, 
4  Penn.  (Del.)  38. 

Georgia.  —  Page  v.  Citizens  Banking  Co.,  1 1 1 
Ga.  73.  78  Am.  St.  Rep.  144;  Fulton  Grocery 
Co.  v.  Maddox,  1 1 1  Ga.  260. 

Illinois.  —  Bonney  v.  King,  103  111.  App.  601, 
affirmed  201  111.  47. 

Massachusetts.  —  Parker  v.  Com.,  178  Mass. 
109;  White  v.  Apsley  Rubber  Co.,  181  Mass. 
339- 

Missouri.  —  See  Kelley  v.  Osborn,  86  Mo. 
App.  239. 

Ne7v  York.  —  Loftus  v.  Meyer,  (Supm.  Ct. 
App.  T.)  8',  N.  Y.  Supp.  86i. 

Ohio.  —  Bartholomew  v.  Metropolitan  L.  Ins. 
Co..  1  Ohio  Dec.  267,  7  Ohio  N.  P.  209. 

Rhode  Island.  —  Hull  v.  Sprapue,  23  R.  I. 
188:  Tyler  v   Smith,  25  R.  I.  486. 

South  Carolina.  —  Whaley  v.  Lawton,  57  S. 
Car.  256. 

Tennessee.  —  Swepson  v.  Davis,  109  Tenn. 
108. 


Texas.  —  Rogers  v.  Mullins,  26  Tex.  Civ. 
App.  250. 

Wisconsin.  —  Luby  v.  Bennett,  in  Wis.  613, 
87  Am.  St.  Rep.  897 ;  Williams  v.  Ainsworth, 
121  Wis.  600. 

Canada.  —  Renaud  v.  Guenette,  25  Quebec 
Super.  Ct.  310. 

Attachment  Suit  Need  Not  Be  Terminated.  — 
Alsop  v.  Lidden,  130  Ala.  548. 

681.  1.  Criterion  as  to  Finality. —  Southern 
Car,  etc.,  Co.  i\  Adams,  131  Ala.  147;  Hurgren 
v.  Union  Mut.  L.  Ins.  Co.,  141  Cal.  585,  quoting 
19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  681  ; 
Schrieber  ''.  Clapp,  13  Okla.  215;  Tyler  v. 
Smith,  25  R.  I.  486;  Swepson  v.  Davis,  109 
Tenn.  108;  Spangler  v.  Booze,  103  Va.  276; 
Luby  v.  Bennett,  m  Wis.  613,  87  Am.  St.  Rep. 
897;  Beemer  v.  Beemer,  9  Ont.  L.  Rep.  71, 
citing  19  Am.  and  Eng.  Encvc.  of  Law  (2d 
ed.)  681. 

Voluntary  Abandonment  Sufficient  Termination. 

—  Craig  v.  Ginn,  3  Penn.  (Del.)  117,  94  Am. 
St.  Rep.  77. 

682.  1.  Discharge  by  Examining  Magistrate. 

—  Southern  Car,  etc.,  Co.  v.  Adams,  131  Ala. 
147;  Paget'.  Citizens'  Banking  Co.,  11  1  Ga.  73. 
78  Am.  St.  Rep.  14.)  ;  Miller  Bank  v.  Richmon, 
64  Neb.  in;  Miller  Bank  v.  Richmon,  (Neb. 
'903)  94  N.  W.  Rep.  998;  Rogers  v.  Mullins,  26 
Tex.  Civ.  App.  250  ;  Waldron  v.  Sperry,  53  W. 
Va.  116. 

7.  Southern  Car,  etc.,  Co.  v.  Adams,  131  Ala. 
147. 

9.  Nolle  Prosequi. —  Southern  Car,  etc.,  Co. 
Adams,  131  Ala.  147;  Craig  v.  Ginn,  3  Penn. 
(Del.)  117,  94  Am.  St.  Rep.  77. 

Nolle  Prosequi  Held  Insufficient.  —  Ward  v. 
Reasor,  98  Va.  3gg. 

08J5.  1.  Craig  v.  Ginn,  3  Penn.  (Del.)  117. 
04  Am.  St.  Rep.  77;  Russell  v.  Morgan,  24  R.  [. 
<34- 

3.  The  Mere  Right  of  Appeal  from  a  judgment 
in  an  alleged  malicious  prosecution  does  not 
affect  the  right  of  the  defendant  therein,  if  he 
is  the  prevailing  party,  to  pursue  his  prose- 
cutor in  an  action  for  damages.  Luby  v.  Ben- 
nett, iir  Wis.  613,  87  Am.  St.  Rep.  897. 

684.  1.  Termination  Favorable  to  Tlaintiff  — 
United  States.  —  Carroll  v.  Central  R.  Co.,  134 
Fed.  Rep.  684. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Wallin, 
71  Ark.  422. 

Connccti:ut. -- Frisbie  v.  Morris,  75  Conn. 
637. 

Delaware.  —  Craig  t\  Ginn,  ^  Penn.  (Del.) 
117,  04  Am.  St.  Rep.  77;  Herbener  v.  Crossan, 
4  Penn.  (Del.)  38. 

Georgia. — Duckworth  v.  Boykin,  114  Ga.  969. 
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081.    b.  TERMINATION  BY  Compromise.  —  See  note  2. 

r.  Judgment  on  Merits  —  Verdict  of  Acquittal.  —  See 

notes  3,  4. 

685.    d.  Dismissal  of  Proceedings.  —  See  notes  i,  5. 
080.    XII.  Advice  of  Counsel  —  1.  General  Rule.  —  See  note  1. 


Michigan.  —  Coveney  v.  Phiscator,  132  Mich. 
261,  citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  685. 

Missouri.  —  Ruth  v.  St.  Louis  Transit  Co.,  98 
Mo.  App.  1. 

Nebraska.  —  Lansing  v.  Oliver,  (Neb.  1901) 
95  N.  \V.  Rep.  782. 

New  Ha  nf shire.  —  Cohn  v.  Saidel,  71  N.  H. 
558. 

New  York.  —  O'Dell  v.  Hatfield,  (Supm.  Ct. 
Spec.  T.)  40  Misc.  (N.  Y.)  13;  Loftus  v.  Meyer, 
(Supm.  Ct.  App.  T.)  84  N.  Y.  Supp.  861  ;  Mc- 
Morris  v.  Howell,  8q  N.  Y.  App.  Div.  272; 
Burt  v.  Smith,  181  N.  Y.  1. 

Tennessee. —  Swepson  v.  Davis,  109  Tenn. 
108,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  683. 

Texas.  —  Kruegel  v.  Stewart,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  361;. 

Wisconsin.  ■—  Cul'en  v.  Hnnisch,  114  Wis. 
24;  Williams  v.  Ainsworth,  121  Wis.  600. 

The  termination  must  be  such  as  to  furnish 
prima  facie  evidence  that  the  action  was  with- 
out foundation.    Tyler  v.  Smith,  25  R.  I.  486. 

The  Court  Cannot  Look  Behind  the  Final  Judg- 
ment in  the  original  suit  and  ascertain  which 
party  was  in  fact  successful.  Swepson  v.  Davis, 
109  Term.  108. 

6§4.  2.  Compromise. —  Craig  v.  Ginn,  3 
Penn.  (Del.)  117,  94  Am.  St.  Rep.  77;  Loftus 
v.  Meyer,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
861  ;  Russell  v.  Morgan,  24  R.  I.  134. 

3.  Judgment  or  Verdict  on  Merits  Unnecessary. 

—  Craig  v.  Ginn.  3  Penn.  (Del.)  117.  9.1  Am. 
St.  Rep.  77.  But  see  Hurgren  u.  Mutual  L.  Ins. 
Co.,  (Cal.  1902)  6q  Pac.  Rep.  615. 

4.  An  Acquittal  Is,  of  Course,  a  Sufficient  Ter- 
mination.—  Southern  Car,  etc.,  Co.  v.  Adams, 
131  Ala.  147. 

6§5.    1.  Dismissal  Followed  by  Discharge. — 
Daily  v.  Donath,  100  111.  App.  52. 

5.  Advice  of  Counsel  as  Defense  —  United  States. 

—  Ambs  v.  Atchison,  etc.,  R.  Co.,  114  Fed.  Rep. 
317- 

Alibamd.  —  Southern  Express  Co.  v.  Couch, 
133  Ala.  285 ;  National  Surety  Co.  v.  Mabey, 
139  Ala.  217. 

Arkansas.  —  Kansas,  etc.,  Coal  Co.  v.  Gallo- 
way, 71  Ark.  351,  100  Am.  St.  Rep.  79.  quoting 
19  Am.  and  Eng.  Encvc.  of  Law  (2d  ed.)  685; 
St.  Louis,  etc..  R.  Co.  i>.  Wallin,  71  Ark.  422; 
Harr  v.  Ward,  73  Ark.  437. 

Illinois.  —  Chicngo,  etc.,  R.  Co.  v.  Pierce,  98 
111.  App.  36P  :  Daily  v.  Donath,  100  111.  App.  52  ; 
Morrow  v.  Came?.  108  Til.  App.  621. 

Iowa.  —  Necker  v.  Bates,  118  Iowa  545;  Con- 
nelly v.  White,  T22  Iowa  301. 

Kentucky.  —  Metropolitan  L.  Tns.  Co.  v. 
Miller,  114  Ky.  734;  Tandy  v.  Riley,  (Ky.  1904) 
80  S.  W.  Rep  7'6. 

Michigan.  —  Adkin  v.  Pillen,  136  Mich.  682. 

Minnesota.  —  Shea  v.  Cloquet  Lumber  Co.,  92 
Minn.  318  Mundal  v.  Minneapolis,  etc.,  R.  Co., 
92  Minn.  33. 

II; 


Missouri.  —  Stubbs  v.  Mulholland,  168  Mo. 
47- 

Nebraska.  —  Perrenoud  v.  Helm,  65  Neb.  77 ; 
Maynard  v.  Sigman,  65  Neb.  590 ;  Hiersche  v. 
Scott,  (Neb.  1901)  95  N.  W.  Rep.  494. 

New  .Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 
558. 

Neiv  Jersey.  —  Magowan  v.  Rickey,  64  N.  J. 
L.  402. 

Ohio.  —  Eihlert  v.  Gommoll,  23  Ohio  Cir. 
Ct.  586 ;  Johnson  v.  McDaniel,  5  Ohio  Dec. 
717. 

Pennsylvania.  —  Replogle  v.  Frothingham,  16 
Pa.  Super.  Ct.  374 ;  Humphreys  v.  Mead,  23 
Pa.  Super.  Ct.  415  ;  Bell  v.  Atlantic  City  R.  Co., 
202  Pa.  St.  178;  Lipowicz  v.  Jervis,  209  Pa.  St. 
315- 

Rhode  Island.  —  St.  Pierre  v.  Warner,  24  R. 
I.  295. 

South  Carolina. —  Baker  v.  Hornick,  57  S. 
Car.  213. 

South  Dakota.  —  Krause  v.  Bishop,  (S.  Dak. 
1904)  100  N.  W.  Rep.  434. 

Tennessee.  —  Cooper  v.  Flemming,  114  Tenn. 

40. 

Texas.  ■ —  Kleinsmith  v.  Hamlin,  (Tex.  Civ. 
App.  1901)  60  S.  W.  Rep.  994;  Rogers  v.  Mul- 
lins,  26  Tex.  Civ.  App.  250. 

Washington.  —  Noblett  v.  Bartsch,  31  Wash. 
24,  96  Am.  St.  Rep.  886. 

Wisconsin. — -Small  v.  McCovern,  117  Wis. 
CoP. 

Prosecution  Barred  by  Statute  of  Limitations.  — 

Where  a  prosecution  had  been  commenced  by 
advice  of  the  district  attorney,  which  had  been 
sought  m  fjood  faith  and  was  based  upon  a  full 
disclosure  to  him  o!'  all  the  facts  known  to  the 
prosecutor,  the  fact  that  the  binding  over  was 
after  the  prosecution  was  barred  by  the  statute 
of  limitations  did  not  make  the  defendant  in  an 
action  for  malicious  prosecution  liable,  unless 
it  appeared  that  he  had  persisted  in  the  prose- 
cution after  he  knew  that  it  was  barred. 
Wer.ger  v.  Phillips,  195  Pa.  St.  214,  78  Am. 
St.  Rep.  Sio. 

686.  1.  Rule  Applies  Though  Advice  Errone- 
ous. —  National  Surety  Co.  v.  Mahry,  139  Ala. 
217;  Kansas,  etc.,  Coal  Co.  v.  Galloway,  71 
Ark.  351,  too  Am.  St.  Rep.  79,  quoting  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  686;  Morrow 
v.  Carnes,  jo8  111.  A.pp.  6.;i  :  Adkin  v.  Pillen, 
136  Mich.  682;  Eihlert  v.  Gommoll,  23  Ohio 
Cir.  Ct.  586  ;  Johnson  v.  McDaniel,  5  Ohio  Dec. 
717  ;  Lipowicz  v.  Jervis,  209  Pa.  St.  315  ;  Cooper 
v.  Flemming,  114  Tenn.  40. 

Erroneous  Advice  on  Question  of  Law.  — 
Cooper  v.  Flemming,  114  Tenn.  40. 

A  misapprehension  of  the  law  may  affect  the 
issue  of  malice,  but  not  that  of  probable  cause. 
Clark  v.  Folkers,  (Neb.  1901)  95  N.  W.  Rep. 
328. 

Rule  Applies  Only  to  Advice  on  Propositions  of 

Law.  —  Campbell  v.  Sidwell,  20  Pa.  Super.  Ct. 
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©86.    2.  Probable  Cause  —  Malice.  —  See  note  2. 
©87.    See  notes  I,  2. 

3.  Requisites  of  Eule — a.  Full  and  Fair  Disclosure  —  (i)  In 
General.  —  See  note  4. 

Facts  Stated  to  Counsel.  —  See  note  5. 
©88.    (3)  Duty  to  Make  Inquiries.  —  See  notes  3,  4. 


6SS6.  2.  Advice  of  Counsel  as  Constituting 
Probable  Cause. —  Ambs  v.  Atchison,  etc.,  R.  Co., 
114  Fed.  Rep.  317  ;  Kansas,  etc.,  Coal  Co.  v.  Gal- 
loway, 71  Ark.  351,  100  Am.  St.  Rep.  79;  Gris- 
wold  v.  Griswold,  143  Cal.  617;  Sandoz  v. 
Veazie,  106  La.  202;  Lang  v.  De  Luca,  108  La. 
304 :  Maynard  v.  Sigman,  65  Neb.  590  ;  St. 
Pierre  v.  Warner,  24  R.  1.  295;  Krause  v. 
Bishop,  (S.  Dak.  1904)  100  N.  W.  Rep.  434; 
Cooper  v.  Flemming,  114  Tenn.  40;  Small  v. 
McGovern,  117  Wis.  608. 

Not  Conclusive  of  Probable  Cause.  —  Scott  v. 
Dennett  Surpassing  Coffee  Co.,  51  N.  Y.  App. 
Div.  321  ;  Bell  v.  Atlantic  City  R.  Co.,  202  Pa. 
St.  178. 

Where  Question  of  Probable  Cause  for  Court.  — 

Parr  v.  Loder,  97  N.  Y.  App.  Div.  218,  appeal 
dismissed  182  N.  Y.  509. 

687.  1  Advice  of  Counsel  as  Negativing 
Malice. —  L.  Bucki,  etc.,  Lumber  Co.  v.  Atlantic 
Lumber  Co.,  121  Fed.  Rep.  233,  57  C.  C.  A.  469; 
Griswold  v.  Griswold,  143  Cal.  617;  Stubbs  v. 
Mulholland,  168  Mo.  47;  Campbell  v.  Sidwell, 
20  Pa.  Super.  Ct.  183;  Humphreys  v.  Mead,  33 
Pa.  Super.  Ct.  415;  Baker  v.  Hornick,  57  S. 
Car.  213. 

Not  Conclusive  of  Absence  of  Malice.  —  Bell  v. 
Atlantic  City  R.  Co.,  202  Pa.  St.  178. 

As  Repelling  Inference  of  Malice.  —  Johnson  v. 
McDaniel,  5  Ohio  Dec.  717;  Replogle  v.  Froth- 
ingham,  16  Pa.  Super.  Ct.  374;  Lipowicz  v.  Jer- 
vis,  209  Pa.  St.  315. 

2.  Malice  and  Want  of  Cause.  —  Berger 
v.  Wild,  (C.  C.  A.)  130  Fed.  Rep.  882;  Southern 
Express  Co.  v.  Couch,  133  Ala.  285;  Harr  v. 
Ward,  73  Ark.  437 ;  Chicago,  etc.,  R.  Co.  v. 
Pierce,  98  Hi.  App.  368;  Morrow  v.  Carnes,  108 
[11.  App.  621  ;  Fowles  v.  Hayden,  129  Mich. 
586;  Adkin  v.  Pillen,  136  Mich.  682;  Talbott 
v.  Great  Western  Plaster  Co.,  86  Mo.  App.  558  ; 
Parr  v.  Loder,  97  N.  Y.  App.  Div.  218,  appeal 
dismissed  182  N.  Y.  509;  Bell  v.  Atlantic  City 
R.  Co.,  202  Pa.  St.  178. 

4.  Full  and  Fair  Disclosure  — ■  United  States. 
—  Ambs  v.  Atchison,  etc.,  R.  Co.,  114  Fed.  Rep. 
317. 

Alabama.  —  Southern  Express  Co.  v.  Couch, 
133  Ala.  285;  National  Surety  Co.  v.  Mabry, 
139  Ala.  217. 

Arkansas.  —  Kansas,  etc.,  Coal  Co.  v.  Gallo- 
way, 71  Ark.  351,  100  Am.  St.  Rep.  79;  Harr 
v.  Ward,  73  Ark.  437. 

California.  —  Griswold  v.  Griswold,  143  Cal. 
617. 

Illinois.  —  Daily  v.  Donath,  100  111.  App.  52  ; 
Waters  v.  West  Chicago  St.  R.  Co.,  101  111. 
App.  265  ;  Morrow  v.  Carnes,  108  111.  App.  621. 

Indiana.  —  Atkinson  v.  Vancleave,  25  Ind. 
App.  508;  Lawrence  v.  Leathers,  31  Ind.  App. 
414. 

Iowa. —  Connelly  v.  White,  122  Iowa  391; 
Dorr  Cattle  Co.  v.  Des  Moines  Nat.  Rank,  127 
Iowa  153. 


Kentucky.  —  Tandy  v.  Riley,  (Ky.  1904)  80 
S.  W.  Rep.  776. 

Michigan.  —  Gould  v.  Gregory,  133  Mich.  382. 

Minnesota.  —  Jeremy  v.  St.  Paul  Boom  Co., 
84  Minn.  516;  Shea  v.  Cloquet  Lumber  Co.,  92 
Minn.  348. 

Missouri.  —  Stubbs  v.  Mulholland,  168  Mo. 
47  ;  Butcher  v.  Hoffman,  99  Mo.  App.  239. 

Nebraska.  —  Jensen  v.  Halstead,  61  Neb. 
249 ;  Perrenoud  v.  Helm,  65  Neb.  77  ;  Miller 
Bank  v.  Richmoil,  (Neb.  1903)  94  N.  W.  Rep. 
998;  Hiersche  v.  Scott,  (Neb.  1901)  95  N.  W. 
Rep.  494;  Rosenblatt  v.  Rosenberg,  (Neb.  1901) 
95  N.  W.  Rep.  686;  Gillispie  v.  Stafford,  (Neb. 

1903)  96  N.  W.  Rep.  1039. 

New  Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 
558. 

North  Dakota.  —  Merchant  v.  Pielke,  10  N. 
Dak.  48. 

Ohio. — Johnson  v.  McDaniel,  5  Ohio  Dec. 
717;  Eihlert  v.  Gommoll,  23  Ohio  Cir.  Ct.  586. 

Oklahoma.  —  Ten  Cate  v.  Fansler.  10  Okla.  7. 

Pennsylvania.  —  Replogle  Frothingham,  16 
Pa.  Super.  Ct.  374  ;  Humphreys  v.  Mead.  23  Pa. 
Super.  Ct.  415  ;  Lipowicz  v.  Jervis,  209  Pa.  St. 
315- 

Rhode  Island.  —  St.  Pierre  v.  Warner,  24  R. 
I.  295  ;  Fox  v.  Smith,  25  R.  I.  255. 

South  Carolina.  —  Baker  v.  Hornick,  57  S. 
Car.  213. 

South  Dakota.  —  Krause  v.  Bishop,  (S.  Dak. 

1904)  100  N.  W.  Rep.  434. 

Tennessee.  —  Cooper  v.  Flemming,  114  Tenn. 
40. 

Texas.  —  Rogers  v.  Mullins,  26  Tex.  Civ. 
App.  250. 

Wisconsin.  —  Small  v.  McGovern,  117  Wis. 
608. 

Canada.  —  Lachance  v.  Casault,  12  Quebec 
K.  B.  i7g. 

Where  Attorney  Already  Informed. — -It  is  un- 
necessary that  the  defendant  state  all  the  facts 
to  the  attorney  at  the  time  of  seeking  his  ad- 
vice, if  by  previous  information  communicated 
to  him  he  was  fully  informed  concerning  the 
merits  of  the  controversy  and  the  prior  acts 
and  conduct  of  the  plaintiff.  Shea  v.  Cloquet 
Lumber  Co..  02  Minn.  348. 

5.  What  Facts  Were  Disclosed.  —  Maynard 
v.  Sigmatl,  85  Neb.  590 ;  Merchant  v.  Pielke, 
10  N.  Dak.  48. 

Where  the  plaintiff  made  a  statement  of  facts 
of  which  he  claimed  to  have  personal  knowledge 
to  his  attorney,  a  jury  which  decides  that  such 
statement  was  false  is  correct  in  saying  that  the 
advice  of  the  attorney  was  no  protection.  Miles 
t'.  Walker.  66  Neb.  718. 

6**.  3.  Duty  to  Make  Inquiries.  —  Ambs  v. 
Atchison,  etc.,  R.  Co,  114  Fed.  Rep.  317:  Na- 
tional Surety  Co.  v.  Mabry,  130  Ala.  217:  Scriv- 
ani  v.  Dondero,  T28  Cal.  31  ;  Daily  v.  Domth, 
100  111.  Anp.  52;  Dorr  Cattle  Co.  v.  Dcs  Moines 
Nat.  Bank.  127  Iowa  153;  Stubbs  v.  Mulhol- 
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b.  Defendant's  Good  Faith  —  (i)  In  General.  —  See  note  5. 
tiSO.    Sec  note  I. 

(2)  Selection  of  Attorney.  —  See  note  2. 

c.  Good  Faith  of  Attorney.  — See  notes  3,  4. 
4.  Questions  for  Jury.  —  See  notes  5,  6,  y,  8,  9. 


land,  168  Mo.  47  ;  Butcher  v.  Hoffman,  99  Mo. 
App.  231)  ;  Miller  Bank  v.  Richmon,  (Neb.  1903) 
1.4  X.  W.  Rep.  998;  Rosenblatt  v.  Rosenberg, 
(Neb.  1901)  95  N.  W.  Rep.  686;  Gillispie  v. 
Stafford,  (Neb.  1903)  96  N.  W.'  Rep.  1039; 
Eihlert  v.  Gommoll,  23  Ohio  Cir.  Ct.  586;  John- 
s  in  v.  McUaniel,  5  Ohio  Dec.  717;  Reploglc  v. 
Frothingham,  16  Pa.  Super.  Ct.  374;  Hum- 
phreys v.  Mead,  23  Pa.  Super.  Ct.  415;  Cooper 
V.  Flemming,  114  Tenn.  40. 

4.  Kule  Stated.  —  Shea  v.  Cloquet 
Lumber  Co.,  92  Minn.  348  ;  Lipowicz  v.  Jervis, 
209  Pa.  St.  315. 

5.  Requirement  as  to  Good  Faith — Alabama. 
—  Southern  Express  Co.  v.  Couch,  133  Ala.  285. 

Arkansas.  —  Harr  v.  Ward,  73  Ark.  437. 

Illinois.  —  Albrecht  v.  Ward,  91  111.  App.  38; 
Morrow  v.  Carnes,  108  111.  App.  621  ;  Freeman 
v.  Wright,  113  111.  App.  159. 

Iowa.  —  Connelly  v.  White,  122  Iowa  391. 

Kentucky.  —  Tandy  v.  Riley,  (Ky.  1904)  89 
S.  W.  Rep.  776. 

Michigan.  —  Fowles  v.  Hayden,  129  Mich. 
586;  Adkin  v.  Pillen,  136  Mich.  682. 

Minnesota.  —  Jeremy  v.  St.  Paul  Boom  Co., 
84  Minn.  516;  Shea  v.  Cloquet  Lumber  Co.,  92 
Minn.  348. 

Mississippi.  —  Kehl  v.  Hope  Oil-Mill,  etc., 
Co.,  77  Miss.  762. 

Missouri.  —  Stubbs  v.  Mulholland,  168  Mo. 
47;  Butcher  v.  Hoffman,  99  Mo.  App.  239. 

Nebraska.  —  Biddle  v.  Jenkins,  61  Neb.  400; 
Miller  Bank  v.  Richmon,  (Neb.  1903)  94  N.  W. 
Rep.  998;  Hicrsche  v.  Scott,  (Neb.  1901)  95 
N.  W.  Rep.  494;  Gillispie  v.  Stafford,  (Neb. 
1903)  96  N.  W.  Rep.  1039. 

New  Hampshire.  —  Conn  v.  Saidel,  71  N.  H. 
558. 

North  Dakota.  —  Merchant  v.  Pielke,  10  N. 
Dak.  48. 

Ohio.  —  Eihlert  v.  Gommoll,  23  Ohio  Cir.  Ct. 
586;  Johnson  v.  McDaniel,  5  Ohio  Dec.  717. 

Oklahoma.  —  Ten  Cate  v.  Fansler,  10  Okla.  7. 

Pennsylvania.  —  Humphreys  v.  Mead,  23  Pa. 
Super.  Ct.  415;  Lipowicz  v.  Jervis,  209  Pa.  St. 
315- 

Rhode  Island.  —  St.  Pierre  v.  Warner,  24  R. 

I.  295. 

Tennessee.  —  Cooper  v.  Flemming,  114  Tenn. 

40. 

Texas.  —  Brady  v.  Georgia  Home  Ins.  Co.,  24 
Tex.  Civ.  App.  464;  Kleinsmith  v.  Hamlin, 
(Tex.  Civ.  App.  190T)  60  S.  W.  Rep.  994. 

Wisconsin.  —  Small  v.  McGovern,   117  Wis. 

608. 

Presumption  as  to  Good  Faith.  —  In  an  action 
for  maliciou?  prosecution,  where  the  defendant 
acted  upon  the  advice  of  counsel,  it  is  the  duty 
of  the  court  to  presume,  in  the  absence  of  proof 
of  malice,  other  than  proof  that  the  plaintiff 
was  acquitted,  that  the  defendant  acted  in  good 
faith.  Krause  v.  Bishop,  (S.  Dak.  1904)  100 
N.  W.  Rep.  434- 

6*9.    1.  Mere  Cloak  for  Prosecution.  —  Adkin 


v.  Pillen,  136  Mich.  682;  Shea  v.  Cloquet  Lum- 
ber Co.,  92  Minn.  348;  Johnson  v.  McDaniel,  5 
Ohio  Dec.  717. 

2.  Attorney  Must  Be  Reputable  and  Competent. 

—  Kansas,  etc.,  Coal  Co.  v.  Galloway,  71  Ark. 
351,  100  Am.  St.  Rep.  79;  Davis  v.  Baker,  88 
111.  App.  251  ;  Morrow  v.  Carnes,  108  111.  App. 
621  ;  Tandy  v.  Riley,  (Ky.  1904)  80  S.  W.  Rep. 
776 ;  Shea  v.  Cloquet  Lumber  Co.,  92  Minn. 
348;  Stubbs  v.  Mulholland,  168  Mo.  47;  Gillis- 
pie v.  Stafford,  (Neb.  1903)  96  N.  W.  Rep. 
1039;  Lipowicz  v.  Jervis,  209  Pa.  St.  315; 
Krause  v.  Bishop,  (S.  Dak.  1904)  100  N.  W. 
Rep.  434. 

Attorney  Must  Not  Be  Interested  in  Subject- 
matter  of  Suit. — Adkin  v.  Pillen,  136  Mich.  682; 
Shea  z.  Cloquet  Lumber  Co.,  92  Minn.  348. 

Attorney  Learned  and  Skilled  in  Profession.  — 

In  Missouri,  "  where  a  license  to  practice  is  ob- 
tained plmost  for  the  asking,  it  by  no  means 
follows,  because  a  man  has  been  licensed  to 
practice  law,  that  therefore  he  is  qualified  to 
give  advice  in  a  matter  of  such  pith  and  mc- 
n'ent  as  pertains  to  arresti-ig  a  suspected  man 
on  a  criminal  charge."  Stubbs  v.  Mulholland, 
16^  Mr..  47. 

Attorney  Must  Be  Unbiased  and  Impartial.  — 

Perrenoud  v.  Helm,  65  Neb.  77. 

3.  Good  Faith  of  Attorney.  —  Morrow  v.  Carnes, 
108  111.  App.  621  ;  Atkinson  v.  Van  Cleave,  25 
Ind.  App.  508;  Krause  v.  Bishop,  (S.  Dak. 
1904)  100  N.  W.  Rep.  434;  Small  v.  McGovern, 
1 1 7  Wis.  608. 

4.  Good  Faith  of  Counsel  Not  Considered.  —  Shea 
V.  Cloquet  Lumber  Co.,  92  Minn.  348. 

5.  Defendant's  Good  Faith  —  Alabama.  — 
Southern  Express  Co.  v.  Couch,  133  Ala.  285. 

Arkansas.  —  Harr  v.  Ward,  73  Ark.  437. 

Illinois.  —  Albrecht  v.  Ward,  91  111.  App.  38; 
Morrow  v.  Carnes,  108  111.  App.  621. 

Ionia.  —  Connelly  v.  White,  122  Iowa  391. 

Michigan.  —  Adkin  v.  Pillen,  136  Mich.  682: 
Thurkettle  i'.  Frost,  (Mich.  1904)  100  N.  W. 
Rep.  283. 

Mississippi.  —  Kehl  v.  Hope  Oil  Mill,  etc., 
Co.,  77  Miss.  762. 

Nebraska.  —  Miles  v.  Walker,  66  Neb.  728  : 
Gillispie  v.  Stafford,  (Neb.  1903)  96  N.  W. 
Rep.  1039. 

New  Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 

558. 

North  Dakota.  —  Merchant  v.  Pielke,  10  N. 
Dak.  48. 

Ohio.  —  Johnson  v.  McDaniel,  5  Ohio  Dec. 
717;  Eihlert  v.  Gommoll,  23  Ohio  Cir.  Ct.  586. 

Pennsylvania.  —  Humphreys  v.  Mead,  23  Pa. 
Super.  Ct.  415  ;  Bell  v.  Atlantic  City  R.  Co.,  202 
Pa.  St.  T7S;  Huckestein  v.  New  York  L.  Ins. 
Co.,  205  Pa.  St.  27. 

6.  Whether  Full  and  Fair  Disclosure  —  United 
States. — ■  Ambs  v.  Atchison,  etc.,  R.  Co.,  114 
Fed.  Ren.  317. 

Arkansas.  —  Harr  v.  Ward,  73  Ark.  437. 
Illinois.  —  Albrecht  v.  Ward,  91  111.  App.  38. 
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690. 
691. 


699. 


notes  3,  4. 


5.  Advice  of  Layman  or  Magistrate.  —  See  note  1 . 
XIII.  Fact  of  Plaintiff's  Guilt.  —  See  notes  2,  3. 
XV.  Who  Liable  —  1.  Agents.  —  See  note  2. 

2.  Attorneys.  —  See  note  3. 

3.  Corporations.  — See  note  5. 

4.  Liability  of  Principal  for  Acts  of  Agent.  —  See  note  7. 

See  notes  1,  2. 

5.  Liability  of  Person  Instigating  or  Inciting  Prosecution. 

Mere  Making  of  Affidavit.  —  See  note  6. 

Need  Not  Originate  Proceedings.  —  See  notes  7>  8. 


—  See 


Io:va.  —  Connelly  v.  White,  122  Iowa  391. 

Michigan. —  Thurkettle  v.  Frost,  (Mich.  1904) 
100  N.  W.  Rep.  283. 

Minnesota.  —  Jeremy  v.  St.  Paul  Boom  Co., 
84  Minn.  516;  Shea  v.  Cloquet  Lumber  Co.,  92 
Minn.  348. 

Missouri.  —  Butcher  v.  Hoffman,  99  Mo.  App. 
239- 

Nebraska.  —  Perrenoud  v.  Helm,  65  Neb.  77  ; 
Miles  v.  Walker,  66  Neb.  728  ;  Gillispie  v.  Staf- 
ford, (Neb.  1903)  96  N.  W.  Rep.  1039. 

New  Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 
SS«- 

Pennsylvania.  —  Replogle  v.  Frothingham,  16 
Pa.  Super.  Ct.  374  ;  Humphreys  v.  Mead,  23  Pa. 
Super.  Ct.  415  ;  Bell  v.  Atlantic  City  R.  Co.,  202 
Pa.  St.  178. 

Rhode  Island.  —  Fox  p.  Smith,  25  R.  I.  255. 

Washington. —  Noblett  v.  Bartsch,  31  Wash. 
24,  96  Am.  St.  Rep.  886. 

689.  7.  Seasonable  Diligence.  —  Ambs  v. 
Atchison,  etc.,  R.  Co.,  114  Fed.  Rep.  317;  Harr 
v.  Ward,  73  Ark.  437;  Gillispie  v.  Stafford, 
(Neb.  1903)  96  N.  W.  Rep.  1039;  Bell  v.  At- 
lantic City  R.  Co.,  202  Pa.  St.  178;  Humphreys 
v.  Mead,  23  Pa.  Super.  Ct.  415. 

8.  Character  and  Competence  of  Attorney.  — 
Atkinson  v.  Van  Cleave,  25  Ind.  App.  508 ; 
Perrenoud  v.  Helm,  65  Neb.  77  ;  Gillispie  v. 
Stafford,  (Neb.  1903)  96  N.  W.  Rep.  1039. 

9.  Impartial  and  Unbiased  Adviser.  —  L.  Bucki, 
etc..  Lumber  Co.  v.  Atlantic  Lumber  Co.,  121 
Fed.  Rep.  233,  57  C.  C  A.  469;  Adkin  v.  Pillen, 
136  Mich.  682;  Shea  v.  Cloquet  Lumber  Co.,  92 
Minn.  318;  Gillispie  v.  Stafford,  (Neb.  1903")  06 
N.  W.  Rep.  1039;  Huckesteir.  v.  New  York  L. 
Ins.  Co.,  205  Pa.  St.  27. 

Attorney  in  Civil  Suit. —  Perrenoud  v.  Helm, 
65  Neb.  77 ;  Merchant  v.  Pielke,  10  N.  Dak. 
48. 

69©.    1.  Advice  of  Layman  or  Magistrate. — 

Necker  v.  Bates,  118  Iowa  545  ;  Mauldin  v.  Ball, 
104  Tenn.  597. 

Police  Judge.  —  Morrow  v.  Carnes,  108  111.  App. 
621. 

2.  Plaintiff's  Guilt  Complete  Defense.  —  Mack 
V.  Sharp,  (Mich.  1904)  101  N.  W.  Rep.  631; 
Paul  v.  Fargo,  84  N.  Y.  App.  Div.  9  ;  Lipowicz 
v.  Icrvis,  209  Pa.  St.  315. 

3.  Mack  v.  Sharp,  (Mich.  1904)  101  N.  W. 
Rep.  631. 

691.  2.  Liability  of  Partner. —  A  partner,  as 
Mich,  is  not  liable  for  a  malicious  prosecution 
instituted  by  his  copartner  unless  he  in  some 
way  authorized  it  or  it  was  done  in  the  course 
of  and  for  the  purpose  of  transacting  the  part- 
nership business.    Noblett  v.  B-rtsrh,  •<  Wish. 


24,  96  Am.  St.  Rep.  886 ;  Lawrence  v.  Leathers, 
31  Ind.  App  414. 

A  partnership  may  be  liable  for  a  malicious 
prosecution  if  all  of  its  members  unite  in  insti- 
tuting and  carrying  on  the  proceedings.  Page 
v.  Citizen's  Banking  Co.,  m  Ga.  73,  78  Am. 
St.  Rep.  144. 

3.  Liability  of  Attorney. —  Taylors.  Huff,  130 
N.  Car.  595. 

5.  Doctrine  that  Corporations  Liable.  —  Southern 
Car,  etc.,  Co.  v.  Adams,  131  Ala.  147;  Waters 
v.  West  Chicago  St.  R.  Co.,  101  111.  App.  263; 
Dwyer  v.  St.  Louis  Transit  Co.,  108  Mo.  App. 
152;  Scott  v.  Dennett  Surpassing  Coffee  Co.,  51 
N.  Y.  App.  Div.  321. 

7.  Express  or  Implied  Authority.  —  Southern 
Car,  etc.,  Co.  v.  Adams,  131  Ala.  147;  Southern 
Express  Co.  v.  Couch,  133  Ala.  285;  Waters  v. 
West  Chicago  St.  R.  Co.,  101  111.  App.  26s; 
Atchison,  etc.,  R.  Co.  v.  Allen,  70  Kan.  743; 
Stubbs  v.  Mulholland,  168  Mo.  47;  Ruth  v.  St. 
Louis  Transit  Co.,  98  Mo.  App.  1  ;  Dwyer  v. 
St.  Louis  Transit  Co.,  108  Mo.  App.  152;  Boden 
v  St.  Louis  Transit  Co.,  108  Mo.  App.  696; 
Markley  v.  Snow,  207  Pa.  St.  447. 

692.  1,  Ratification. — Markley  v.  Snow,  207 
Pa.  St.  447- 

2.  When  Principal  Not  Liable.  —Tucker  v.  Erie 
R.  Co.,  69  N.  J.  L.  19. 

Where  the  agent's  act  is  done  for  the  punish- 
ment of  the  supposed  criminal,  or  for  the  vin- 
dication of  the  'aw,  it  is  not  the  act  of  the 
principal  and  does  not  subject  him  to  liability. 
Markley  v.  Snow,  207  Pa.  St.  447. 

3.  Liability  for  Instigating  or  Inciting.  — 
Southern  Express  Co.  v.  Couch,  133  Ala.  285, 
c-t  n?  19  Am.  and  Eno.  Encyc.  of  Law  (2d 
ed.)  692;  Tucker  v.  Erie  R.  Co.,  69  N.  J.  L.  19; 
Kelly  v.  Durham  Traction  Co.,  132  N.  Car. 
368;  Eggett  v.  Allen,  119  Wis.  625. 

4.  Aiding  and  Abetting  Prosecution.  —  Southern 
Car,  etc..  Co.  v.  Adams,  131  Ala.  147;  Mauldin 
v.  Ball,  104  Tenn.  597. 

6.  Mere  Making  of  Affidavit.  —  Herbener  v. 
Crossan,  4  Penn.  (Del.)  38. 

In  Missouri,  in  order  to  maintain  a  suit  for 
malicious  prosecution,  it  is  essential  to  show 
that  the  defendant  participated  in  the  prosecu- 
tion, and  that  it  was  on  his  complaint  the  prose- 
cution was  becun.  Boden  v.  St.  Louis  Transit 
Co.,  108  Mo.  App.  606.  • 

7.  Need  Not  Originate  Proceedings.  —  Kelly  v. 
Durham  Traction  Co.,  132  N.  Car.  372,  citing 
iq  Am.  \no  F.nc.  Encyc.  of  Law  (2d  ed.)  692. 

8.  Southern  Express  Co.  v.  Couch.  133  Ala. 
2S5  ;  Herbener  v.  Crossan,  4  Penn.  (Del.)  38; 
Eggett  v.  Allen.  119  Wis.  625. 


1  id  1 


092  096 


MALICIOUS  PROSECUTION. 


Vol.  XIX. 


09'.J.     Some  Affirmative  Act  Required.  —  See  note  O,. 

0911.    6.  Liability  for  Mistake  of  Magistrate.  —  See  note  1. 

7.  Liability  for  Unauthorized  Acts  of  Executive  Officer.  —  See  note  3. 

8.  Several  Defendants.  —  See  note  4. 
694.    See  note  I. 

XVI.  Evidence  —  Is  To  Prove  Institution  of  Action.  —  See  note  2. 
2.  To  Show  Probable  Cause  or  Want  of  It.  —  See  note  5. 
No  General  Rule.  —  See  note  7. 
005.    3.  To  Show  Malice  —  a.  In  General.  —  See  notes  1,  3. 

The  Defendant  May  Himself  Testify  as  to  His  Motive.  —  See  note  4. 

b.  Direct  Evidence  Unnecessary.  —  See  note  5. 
090.    See  note  1. 


692.  9.  The  Mere  Signing  of  the  Bond  for 
an  Attachment  is  not  sufficient  to  subject  the 
signer  to  the  penalties  of  a  malicious  prosecu- 
tion.   Harr  v.  Ward,  73  Ark.  437. 

A  Partner. — Noblett  v.  Bartsch,  31  Wash.  24, 
96  Am.  St.  Rep.  886. 

6911.  1.  Mistake  of  Magistrate.  —  Chambliss 
Pi  niaiii  127  Ala.  86;  Burnham  v.  Collateral 
Loan  Co.,  179  Mass.  268;  Navarino  v.  Dudrap, 
66  N.  J.  L.  620;  Leai  v.  Watson,  16  Montg. 
Cn.  Rep.  (Pa.;  150;  Prir.g  v.  Wyatt,  5  Ont.  L. 
Rep.  505. 

But  if  the  Party  Acted  Maliciously  and  With- 
out Probable  Cause. —  Harrington  v.  Tibbet,  143 
Cal.  78;  Navarino  v.  Dudrap,  66  N.  J.  L. 
620. 

Where    Complaint    Technically    Defective.  — 

Where  a  party  files  a  complaint  upon  which  he 
causes  the  arrest  of  another  for  an  alleged 
crime,  it  is  no  defense  to  an  action  for  ma- 
licious prosecution  that  the  complaint  was  tech- 
nically defective.  So  long  as  it  was  treated  by 
the  justice  as  sufficient,  and  the  defendant  in 
fact  arrested  thereon,  the  party  filing  it  is 
estopped  from  questioning  its  sufficiency.  Ker- 
stetter  v.  Thomas,  36  Wash.  620.  See  also 
Harrington  v.  Tibbet,  143  Cal.  78. 

3.  Acts  of  Executive  Officer.  —  Laing  v.  Mit- 
ten, 185  Mass.  233. 

4.  Several  Defendants,  —  In  actions  for  mali- 
cious prosecution  persons  jointly  engaged  in 
the  acts  complained  of  may  be  united  as  de- 
fendants, or  sued  severally  in  separate  suits. 
Lasher  v.  Littell,  202  111.  551. 

691.  1.  Innocence  of  Codefendants.  —  Porter 
v.  Mack,  50  W.  Va.  59s,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  694. 

2.  Original  Record  or  Certified  Copy.  —  Lautman 
v.  Pepin,  26  Ind.  App.  427. 

5.  Amount  of  Evidence. —  Harper  v.  Han>er, 
49  W.  Va.  661. 

7.    Evidence   Admissible   of   Probable  Cause 

—  That  the  Acquittal  Was  the  Result  of  a 
Compromise.  —  Carroll  v.  Central  R.  Co.,  134 
Fed.  Rep.  684. 

Evidence  Admissible  of  Want  of  Probable  Cause 

—  Statements  of  Judge  in  Prior  Trial.  —  Kan- 
fas,  etc.,  Coal  Co.  v.  Galloway,  71  Ark.  351,  too 
Am.  St.  Rep.  79. 

Evidence  Admissible  as  to  Advice  of  Counsel  — 
Evidence  that  Attorney  Consulted  Had  No  Sign 
Displayed.  —  Atkinson  v.  Vanckave,  25  Ind. 
App.  508. 

695.    1.  Evidence  of  Motive  and  Intent. — 

Griswold  v.  Griswold,  143  Cal.  617;  Waters  v. 
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West  Chicago  St.  R.  Co.,  101  111.  App.  265; 
Clark  v.  Folkers,  (Neb.  1901)  95  N.  W.  Rep. 
328;  Cohn  v.  Saidel,  71  N.  H.  558;  Nichol- 
son v.  Sternberg,  61  N.  Y.  App.  Div.  51, 
appeal  dismissed  170  N.  Y.  589;  Kelly  v.  Dur- 
ham Traction  Co.,  132  N.  Car.  368;  Merchant 
v.  Pielke,  10  N.  Dak.  48;  Stamper  v.  Raymond, 
38  Oregon  16;  Mylott  v.  Skinner,  12  Pa.  Super. 
Ct.  137. 

The  fact  that  the  city  attorney  had  advised 
that  the  ordinance  upon  which  the  alleged  ma- 
licious prosecution  was  based  was  void  was  held 
not  to  be  evidence  of  malice,  or  of  want  of 
probable  cause.  James  v.  Sweet,  125  Mich. 
132,  7  Detroit  Leg.  N.  468. 

Failure  to  Make  Suitable  and  Reasonable  In- 
quiries.—  Stubbs  v.  Mulholland,  168  Mo.  47; 
Ruth  v.  St.  Louis  Transit  Co.,  98  Mo.  App.  1. 

Invalid  Warrant. —  Stubbs  v.  Mulholland,  168 
Mo.  47. 

Abusive  Language  by  Attorney.  —  Unauthor- 
ized abusive  language  used  by  the  defendant's 
attorney  is  not  admissible  as  showing  malice 
on  part  of  the  defendant.  Taylor  v.  Huff,  130 
N.  Car.  595. 

3.  Wilful  Overstatement  of  Amount.  —  Where 
the  affidavit  for  an  attachment  grossly  exag- 
gerates the  amount  of  the  indebtedness,  and 
the  parties  who  made  the  affidavit  were  con- 
scious of  that  fact  when  it  was  made,  such  fact 
would  afford  ground  for  an  inference  of  such 
malice  a:  would  serve  to  sustain  an  action  for 
malicious  prosecution.  Tamblyn  v.  Johnston, 
(C.  C.  A.)  126  Fed.  Rep.  267. 

4.  Defendant's  Testimony  as  to  Motive  and  Good 
Faith.  —  L.  Bucki,  etc.,  Lumber  Co.  v.  Atlantic 
Lumber  Co..  121  Fed.  Rep.  233,  57  C.  C.  A. 
469;  Griswold  v.  Griswold,  143  Cal.  617;  Camp- 
bell v.  Baltimore,  etc.,  R.  Co.,  97  Md.  341: 
Schwarting  v.  Van  Wie  New  York  Grocery 
Co.,  60  N.  Y.  App.  Div.  475 ;  Leake  v.  Car- 
lisle, (N.  Y.  City  Ct.  Tr.  T.)  75  N.  Y.  Supp. 
382. 

Qualification  of  Rule. —  Compare  Schwarting  v. 

Van  Wie  New  York  Grocery  Co.,  60  N.  Y.  App. 
Div.  475. 

Where  the  Arrest  Is  Illegal,  proof  that  the  de- 
fendant acted  without  malice  is  no  defense  to  an 
r>ction  for  malicious  prosecution.  Kelly  v.  Dur- 
ham Traction  Co.,  132  N.  Car.  368. 

5.  Direct  Evidence  Unnecessary.  —  Stubbs  v. 
Mulholland.  168  Mo.  47. 

696.  1.  Wide  Range  of  Evidence  Admissible. 
—  Stubbs  v.  Mulholland,  168  Mo.  47;  Parr  v. 
Loder.  85  \".  Y.  App.  Div.  96. 
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696. 

notes  2,  3. 

note  5. 
697. 


note  5. 
698. 


c.  Defendant's  Acts,  Conduct,  and  Declarations.  —  See 
e.  Successive  Actions  or  Attempts  to  Prosecute.  —  See 

4.  To  Show  Termination  of  Proceedings.  —  See  note  t . 
Record  of  Acquittal  Admissible  for  Limited  Purposes.  —  See  note  4. 

5.  Incidents  of  Proceedings  Complained  of  —  a.  In  General. — See 


b.  Evidence  on  Prtor  Trial.  —  See  note  i. 

7.  Evidence  of  Character  of  Parties  —  a.  Evidence  of  Plaintiff's 
Good  Character.  —  See  notes  5,  6,  7. 

699.  b.  Evidence  of  Plaintiff's  Bad  Character  —  (1)  To  Show 
Probable  Cause.  — See  note  1. 

Malice.  —  See  note  2. 

(2)  In  Mitigation  of  Damages.  —  See  note  3. 

(3)  To  Impeach  Credit  as  Witness.  —  See  note  5. 

700.  (4)  Particular  Acts  of  Misconduct.  —  See  note  1. 

c.  Evidence  of  Defendant's  Character.  —  See  note  3. 

8.  Evidence   of  Financial   Condition  —  Domestic   Relations.  —  See 


notes  4,  5. 


XVII.  Burden  of  Proof  —  1.  In  General.  —  See  note  6. 


696.  2.  Defendant's  Acts,  Conduct,  and  Dec- 
larations. —  Southern  Car,  etc.,  Co.  v.  Adams, 
131  Ala.  147;  Walkup  v.  Pickering,  176  Mass. 
174;  Stubbs  v.  Mulholland,  168  Mo.  47;  Ruth  V. 
St.  Louis  Transit  Co.,  98  Mo.  App.  1  ;  Scott  v. 
Dennett  Surpassing  Coffee  Co.,  51  N.  Y.  App. 
Div.  321;  Coble  v.  Huffines,  132  N.  Car.  399; 
Merchant  v.  Pielke,  10  N.  Dak.  48. 

3.  Defendant's  Activity  and  Zeal.  —  Southern 
Car,  etc.,  Co.  v.  Adams,  131  Ala.  147;  Southern 
Express  Co.  v.  Couch,  133  Ala.  285;  Ruth  v. 
St.  l.ouis  Transit  Co.,  98  Mo.  App.  1. 

Publication  in  Newspapers  of  Report  of  Arrest. 
■ —  Waters  v.  West  Chicago  St.  R.  Co.,  101  111. 
App.  265. 

Manner  of  Arrest. — -Jeremy  v.  St.  Paul  Boom 
Co.,  84  Minn.  516. 
5.  Successive  Actions  or  Attempts  to  Prosecute. 

—  Coble  ?'   Huffines,  132  N.  Car.  399. 

697.  1.  Record  of  Proceedings.  —  Tumalty  v. 
Parker,  100  111.  App.  382;  Lautman  v.  Pepin, 
26  Ind.  App.  427  ;  Fox  v.  Smith,  25  R.  I.  255. 

4.  Admissibility  for  Limited  Purposes.  — 
Tuntalty  v.  Parker,  100  111.  App.  382;  Mack  v. 
Sharp.  (Mich.  1904)  101  N.  W.  Rep.  631  ;  Bek- 
keland  v.  Lyons,  96  Tex.  255. 

5.  Southern  Express  Co.  v.  Couch,  133  Ala. 
485. 

69S.  1.  Evidence  on  Prior  Trial.  —  Carroll 
v.  Central  R.  Co.,  134  Fed.  Rep.  684;  Perkins 
v.  Spaulding,  182  Mass.  218. 

5.  Evidence  of  Plaintiff's  Good  Character.  — 
Waters  v.  West  Chicago  St.  R.  Co.,  101  III. 
App.  265  :  Thurkettle  v.  Frost,  (Mich.  1904) 
too  N.  W.  Rep.  283;  Stubbs  v.  Mulholland,  168 
Mo.  47;  Miller  Rank  v.  Richmon,  64  Neb.  111  ; 
Eihlert  v.  Gommoll,  23  Ohio  Cir.  Ct.  586  ;  John- 
son v.  McDaniel,  5  Ohio  Dec.  717. 

6.  But  See  Contra. —  Carroll  v.  Central  R.  Co., 
134  Fed.  Rep.  684. 

7.  Defendant's  Knowledge  of  Plaintiff's  Good 
Character.  —  StilbftS  V.  Mtilholl.ind,  168  Mo.  47; 
Miller  Rank  7'.  Riehmon.  64  Neb.  hi. 

699.    1.  Evidence  of  Plaintiffs  Bad  Character 


—  Probable  Cause.  —  Waters  v.  West  Chicago  St. 
R.  Co.,  10 1  111.  App.  265;  Hlubek  v.  Pinske,  84 
Minn.  363:  Stubbs  v.  Mulholland,  168  Mo.  47; 
Miles  7.  Salisbury,  12  Ohio  Cir.  Dec.  7,  21  Ohio 
Cir.  Ct.  333. 

In  Hart  v.  McLaughlin,  51  N.  Y.  App.  Div. 
411,  it  was  held  tc  be  error  to  permit  the  de- 
fendant to  testify  that  before  he  instituted  the 
alleged  malicious  prosecution  a  person  informed 
him  that  the  plaintiff  was  one  of  the  worst  men 
he  knew  ;  that  he  had  been  in  prison  in  Boston, 
was  one  of  the  biggest  crooks  in  New  York 
city,  and  that  he  bad  been  in  trouble  in  St. 
Louis  and  Chicago,  and  had  to  leave  both  these 
places,  and  that  he  was  going  to  do "  the 
defendant. 

2.  Plaintiff's  Character  and  Reputation  —  Mal- 
ice. —  Flam  v.  Lee,  116  Iowa  289,  93  Am.  St. 
Rep.  242;  Hlubek  v.  Pinske,  84  Minn.  363; 
Stubbs  7'.  Mulholland,  168  Mo.  47. 

3.  Evidence  in  Mitigation  of  Damages.  —  Flam 
v.  Lee,  176  Iowa  289,  93  Am.  St.  Rep.  242; 
.Tlubek  v.  Pinske.  84  Minn.  363  ;  Hiersche  v. 
Scott,  (Neb.  19011  05  N.  W.  Rep.  494. 

5.  Credibility  of  Witness.  —  Waters  v.  West 
Chicago  St.  R.  Co.,  101  111.  App.  265;  Cullen 
7'.  Hfnisch.  114  Wis.  24. 

700.  1.  Stated  Rationale  of  Rule.  —  Miles  v. 
Walker,  66  Neb.  728. 

3.  To  Impeach  Credibility. —Miles  v.  Salisbury, 
12  Ohio  Cir.  Dec.  7,  21  Ohio  Cir.  Ct.  333. 

4.  When  Evidence  Admissible.  —  French  v. 
Guyot,  30  Colo.  222  ;  Atkinson  v.  Vancleave,  25 
Ind.  App.  508;  Fggett  v.  Allen,  119  Wis.  625. 
See  also  Miller  Bank  v.  Richmon,  (Neb.  1903) 
94  N.  W.  Rep.  998. 

Evidence  Not  Admissible. — Brown  7'.  Small- 
wood,  86  N.  Y.  App.  Div.  76. 

5.  Social  Position  —  Domestic  Relations.  —  Flam 
v.  Lee,  116  Iowa  2S9,  93  Am.  St.  Rep.  242. 

6.  Burden  of  Proof  —  General  Rule.  —  Southern 
Car,  etc.,  Co.  v.  Adams,  131  Ala.  147:  Herbener 
v.  Crossan,  4  Penn.  (Del.)  38;  Carbondale 
Tnvest.  Co.  v.  Burdick,  67  Kan.  329;  O'Dell  7'. 
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700.  2.  Want  of  Probable  Cause  —  a.  In  General.  —  See  note  7. 

701.  A.  When  Burden  Shifts.  —  See  note  1. 
3.  Malice  —  a.  In  General.  —  See  note  2. 

704.    b.  When  Burden  Shifts.  — See  note  1. 

XVIII.  Damages  —  1.  In  General.  —  See  note  2. 
3.  Amount  of  Recovery. — See  notes  4,  5. 


Hatfield,  (Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.) 

lolinson  v.  McDaniel,  5  Ohio  Dec.  717; 
,'oblett  v.  Bartsch,  31  Wash.  24,  96  Am.  St. 

Rep.  886. 

Need  Not  Prove  Innocence  of  Charge  for  Which 

Prosecuted.  —  Magowan  v.  Rickey,  64  N.  J.  L. 

402. 

700.  7.  Want  of  Probable  Cause  — Burden 
of  Proof — -United  States.  —  Ambs  v.  Atchison, 
etc.,  R.  Co.,  114  Fed.  Rep.  317. 

Alabama.  —  Southern  Car,  etc.,  Co.  v.  Adams, 
131  Ala.  147. 

Arkansas.  —  Kansas,  etc.,  Coal  Co.  v.  Gallo- 
way, 71  Ark.  351,  100  Am.  St.  Rep.  79. 

California.  —  Griswold  v.  Griswold,  143  Cal. 
617. 

Delaware.  —  Herbener  v.   Ciossan,  4  Penn. 

fDel.)  38. 

Illinois.  —  Tumalty  v.  Parker,  100  111.  App. 
382;  Waters  v.  West  Chicago  St.  R.  Co.,  101 
111.  App.  265. 

Indiana.  —  Hutchinson  v.  Wenzel,  155  Ind. 
49 ;  Lautman  v.  Pepin,  26  Ind.  App.  427. 

Kentucky.  —  Burks  v.  Ferriell,  80  S.  W.  Rep. 
809,  26  Ky.  L.  Rep.  36. 

Massachusetts.  —  Laing  v.  Mitten,  185  Mass. 
233- 

Ni  braska.  —  Maynard  v.  Sigman,  65  Neb. 
590;  Figg  v.  Hanger,  (Neb.  1903)  96  N.  W. 
Rep.  658. 

New  Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 

558. 

New  York.  —  O'Dell  v.  Hatfield,  (Supm.  Ct. 
Spec.  T.)  40  Misc.  (N.  Y.)  13;  Bankell  v. 
Weinacht,  99  N.  Y.  App.  Div.  316;  Burt  V, 
Smith,  181  N.  Y.  1. 

Ohio.  —  Johnson  v.  McDaniel,  5  Ohio  Dec. 
717;  Scott  v.  Dewey,  23  Pa.  Super.  Ct.  396. 

Pennsylvania.  —  Replogle  V.  Frothingham,  16 
Pa.  Super.  Ct.  374 ;  Bryant  v.  Kuntz,  25  Pa. 
Super.  Ct.  102;  Glace  v.  Hummel,  24  Pa.  Co. 
Ct.  550,  10  Pa.  Dist.  110;  Lipowicz  v.  Jervis, 
209  Pa.  St.  315. 

Rhode  Island.  —  Fox  v.  Smith,  26  R.  I.  1. 

South  Dakota.  —  Richardson  v.  Dybedahl,  14 
S.  Dak.  126. 

Virginia.  —  Boush  v.  Fidelity,  etc.,  Co.,  100 
Va.  735- 

Washington.  —  Noblett  v.  Bartsch,  31  Wash. 
21,  96  Am.  St.  Rep.  886. 

West  Virginia.  —  Harper  v.  Harper,  49  W. 

Va.  66  x. 

Wisconsin  — Cullen  v.  Hanisch,  114  Wis.  24. 

Where  the  Plaintiff's  Evidence  Shows  Probable 
Cause  the  court  should  direct  a  verdict  for  the 
defendant.  Lear  v.  Watson,  16  Montg.  Co.  Rep. 
(Pa.)  150:  Burt  "'.  Smith,  181  N.  Y.  1. 

701.  1.  When  Burden  Shifts.  —  Stubbs  v. 
Mulholland.  168  Mo.  47  :  Toth  v.  Greisen,  (N. 
J.  1902)  si  Atl.  Rep.  927:  Jones  v.  Wilmington, 
etc..  R.  Co.,  t?i  N.  Car.  133:  Scott  v.  Dewey, 
23  Pz.  Sw.  Ct  306. 

Verdict  of  Acquittal. —  Compare  Lear  v.  Wat-  1 
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son,  16  Montg.  Co.  Rep.  (Pa.)  150;  Scott  v. 
Dewey,  23  Fa.  Super.  Ct.  396. 

Discharge  by  Examining  Magistrate  Does  Not 
Shift  Burden. —  Griswold  v.  Griswold,  143  Cal. 
617;  Noblett  v.  Bartsch,  31  Wash.  24,  96  Am. 
St.  Rep.  886  ;  Charlton  v.  Markland,  36  Wash. 
40. 

2.  Burden  to  Show  Malice  on  Plaintiff — United 
States.  —  Ambs  v.  Atchison,  etc.,  R.  Co.,  114 
Fed.  Rep.  317. 

Alabama.  —  Southern  Car,  etc.,  Co.  v.  Adams, 
131  Ala.  147. 

Arkansas.  —  Kansas,  etc..  Coal  Co.  v.  Gallo- 
way, 71  Ark.  351,  100  Am.  St.  Rep.  79. 

California.  —  Griswold  v.  Griswold,  143  Cal. 
61 7. 

Illinois. — Tumalty  v.  Parker,  100  111.  App. 

382. 

Irdiana.  —  Judy  v.  Gifford,  33  Ind.  App.  353. 
Kentucky.  —  Burks  v.  Ferriell,  80  S.  W.  Rep. 
809,  26  Ky.  L.  Rep.  36. 

Massachusetts.  —  Laing  v.  Mitten,  185  Mass. 

233- 

Nebraska.  —  M.tynard   v.    Sigman,    65  Neb. 

590. 

New  Hampshire.  —  Cohn  v.  Saidel,  71  N.  H. 

558. 

New  York.  —  O'Dell  v.  Hatfield,  (Supm.  Ct. 
Spec.  T.)  40  Misc.  (N.  Y.)  13;  Bankell  v. 
Weinacht,  99  N.  Y.  App.  Div.  316. 

Pennsylvania.  —  Replogle  v.  Frothingham,  16 
Pa.  Super.  Ct.  374;  Scott  v.  Dewey,  23  Pa. 
Super.  Ct.  306  :  Bryant  v.  Kuntz,  25  Pa.  Super. 
Ct.  102:  Lipowicz  v.  Jervis.  209  Pa.  St.  315. 
Rhode  Island.  —  Fox  v.  Smith,  26  R.  I.  1. 
702.    1.  Malice  —  When  Burden  of  Proof  Shifts. 

—  Stubbs  v.  Mulholland,  168  Mo.  47,  citing  19 
Am.  and  Eng.  Fncyc.  or  Law  (2d  ed.)  702J; 
Putcher  v.  Hoffman,  99  Mo  App.  239  ;  Toth  v. 
Greisen.  (N.  J.  1902)  51  Atl.  Rep.  927. 

2.  Proof  of  Damages. — Htrbener  v.  Crossan,  4 
Penn.  (Del.)  38;  Bonney  n.  King,  201  111.  47; 
McCormick  Harvesting  Mach.  Co.  v.  Willan,  63 
Neb  391,  03  Am.  St.  Rep.  44Q. 

Where  Damages  Are  Necessarily  Inferable 
from  the  Tacts  alleged,  a  statement  of  such 
facts  sufficiently  states  the  damages.  Luby  v. 
Bennett,  irr  Wis.  613,  87  Am.  St.  Rep.  897. 

4.  Question  for  Jury. —  Rule  v.  McGregor,  115 
Iowa  323. 

5.  Tamblyn  v.  Johnston,  (C.  C.  A.)  126  Fed. 
Rep.  267  ;  National  Surety  Co.  v.  Mabry.  139 
Ala.  217:  Scott  v.  Dennett  Surpassing  Coffee 
Co..  51  N.  Y.  App.  Div.  321  ;  Rawson  v.  Leg- 
gett,  07  N.  Y.  Aon.  Div.  416. 

For  Instances  of  Verdicts  Held  to  Be  Excessive. 

—  Grav  v.  Fanning,  73  Conn.  1 15  :  Shea  v. 
Cloauet  Lumber  Co.,  02  Minn.  348  :  Ruth  v.  St. 
Louis  Transit  Co..  08  Mo.  App.  t  ;  Farrell  v. 
St.  Louis  Transit  Co.,  103  Mo.  App.  454. 

For  Instances  of  Verdicts  Held  Not  to  Be  Excess- 
ive. —  Rule  v.  McGregor,  115  Towa  323:  Fiola 
z.  McDonald,  85  Minn.  147;  Rawson  v.  Leg- 
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702.  4.  Elements  of  Recovery  —  a.  Deprivation  of  Liberty. —See 
note  6. 

703.  b.  Value  of  Time  Lost  —  Interruption  of  Business.  —  See 
note  i. 

c.  Expenses  of  Litigation.  —  See  note  2. 

d.  Mental  Suffering.  —  See  note  5. 

704.  e.  Injuries  to  Credit  and  Reputation.  —  See  note  1. 
/.  Injuries  to  Property.  —  See  note  2. 

5.  Exemplary  Damages.  —  See  note  3. 


gett,  97  N.  Y.  App.  Div.  416;  Charlton  v.  Mark- 
land,  36  Wash.  40;  Eggett  v.  Allen,  119  Wis. 
625. 

702.  6.  Deprivation  of  Liberty, —  Herbener 
v.  Crossan,  4  Penn.  (Del.)  38;  Flam  v.  Lee,  116 
Iowa  289,  93  Am.  St.  Rep.  242 ;  Ruth  v.  St. 
Louis  Transit  Co.,  98  Mo.  App.  1  ;  Merchant  v. 
Pielke,  10  N.  Dak.  48;  Ten  Cate  v.  Fansler, 
10  Okla.  7. 

No  Recovery  for  Peril  to  Life.  —  Kansas,  etc., 
Coal  Co.  v.  Galloway,  71  Ark.  351,  100  Am.  St. 
Rep.  79 

Filthy  Condition  of  Jail  May  Be  Shown. —  Fuqua 
v.  Gambill,  140  Ala.  468,  citing  19  Am.  and 
Eng.  En cyc.  of  Law  (2d  ed.)  702;  Stoecker  v. 
Nathanson,  (Neb.  1904)  98  N.  W.  Rep.  1061. 

703.  1.  Loss  of  Time  —  Interruption  of  Busi- 
ness.—  Ambs  v.  Atchison,  etc.,  R.  Co.,  114  Fed. 
Rep.  317;  Herbener  v.  Crossan,  4  Penn.  (Del.) 
38;  Rn't  v.  McGregor,  115  Iowa  323;  Ruth  v. 
St.  Louis  Transit  Co.,  98  Mo.  App.  1  ;  Kelly 
f.  Durham  Traction  Co.,  132  N.  Car.  368;  John- 
son v.  McDaniel,  5  Ohio  Dec.  717;  Ten  Cate 
v.  Fr.nsler,  to  Okl.i.  7;  Porter  v.  Mack,  50  W. 
Va.  S9.r- 

Loss  of  Employment.  —  Stoecker  v.  Nathanson, 
(Neb.  1904)  98  N.  \V.  Rep.  1061. 
No  Recovery  Where  Loss  Remote  Consequence. 

—  Cooper  7\  Scyoc,  104  Mo.  App.  414. 
2.  Expenses  of  Litigation  —  Counsel's  Fees.  — 

Ambs  v.  Atchison,  etc.,  R.  Co.,  114  Fed.  Rep. 
317:  Harr  v.  Ward,  73  Ark.  437;  Herbener  v. 
Crossan,  4  Penn.  (Del.)  43:  Rule  v.  Mc- 
Gregor, 115  Iowa  323;  Connelly  v.  White,  122 
Iowa  391;  Hlubek  v.  Pinske,  84  Minn.  363; 
Ruth  v.  St.  Louis  Transit  Co.,  98  Mo.  App.  1  ; 
Rawson  v.  Leggatt,  97  N.  Y.  App.  Div.  416; 
Johnson  v.  McDaniel,  5  Ohio  Dec.  717;  Bar- 
tholomew v.  Metropolitan  L.  Ins.  Co.,  1  Ohio 
Dec.  267.  7  Ohio  N.  P.  209  ;  Ten  Cate  v.  Fans- 
ler, 10  Okla.  7. 

5.  Mental  Suffering. — -Ambs  v.  Atchison,  etc., 
R.  Co.,  114  Fed.  Rep.  317  ;  Herbener  v.  Crossan, 
4  Penn.  (Del.)  38;  Ruler'.  McGregor,  115  Iowa 
323;  Flam  v.  Lee,  116  Iowa  289,  93  Am.  St. 
Rep.  242;  Ruth  v.  St.  Louis  Transit  Co.,  98 
Mo.  App.  t  ;  Dwyer  v.  St.  Louis  Transit  Co., 
108  Mo.  App.  152:  Cohn  v.  Saidel.  71  N.  H. 
558:  Kelly  v.  Durham  Traction  Co.,  132  N. 
Car.  368 :  Johnson  v.  McDaniel.  5  Ohio  Dec. 
717:  Ten  C?ite  -'.  Fansler,  10  Okla.  7. 

Recovery  for  Indignity.  —  Flam  v.  Lee,  116 
Iowa  2S0,  03  Am.  St.  Ren.  242. 

Domestic  Conditions  —  Evidence  of  Held  Admis- 
sible. —  Fi  nn  v.  Lee,  116  Iowa  289,  93  Am. 
St.  Rep.  242'  S'oecker  v.  Nathanson,  (Neb. 
190J 1  9.8  N.  W.  Rep.  1061. 

70I.  I.  Credit  and  Reputation  —  United 
Stales. —  Ambs  7\  Atchison,  etc.,  R.  Co.,  114 

1 1 


Fed.  Rep.  317;  Wade  v.  National  Bank  of  Com- 
merce, 114  Fed.  Rep.  377  ;  Tamblyn  v.  Johnston, 
(C.  C.  A.)  126  Fed.  Rep.  267. 

Colorado.  —  French  v.  Guyot,  30  Colo.  222. 

Delaware.  —  Herbener  v.  Crossan,  4  Penn. 
(Del.)  38. 

Illinois.  —  Waters  v.  West  Chicago  St.  R. 
Co.,  101  111.  App.  265. 

Io:va. — -Rule  v.  McGregor,  115  Iowa  323; 
Flam  v.  Lee,  116  Icwa  289,  93  Am.  St.  Rep. 
242. 

Missouri.  — ■  Ruth  v.  St.  Louis  Transit  Co.,  98 
Mo.  App.  j. 

Mvnt'.uxa.  —  Hayes  v.  Union  Mercantile  Co., 
27  Mont.  272,  citing  19  Am.  and  Eng.  Encyc. 
ok  Law  (2d  ed.)  704. 

Nebraska.  —  Miles  v.  Walker,  66  Neb.  728. 

New  Yjrk.—  Scott  v.  Dennett  Surpassing 
Coffee  Co.,  51  N.  Y.  App.  Div.  321  ;  Brown  v. 
Smsllwood,  86  N.  Y.  App.  Div.  76. 

North  Carolina.  —  Kelly  v.  Durham  Traction 
Co.,  132  N.  Car.  368. 

Ohio.  —  Eihlert  v.  Gommoll,  23  Ohio  Cir.  Ct. 
586;  Johnson  v.  McDaniel,  5  Ohio  Dec.  717. 

Oklahoma.  —  Ten  Cate  v.  Fansler,  10  Okla.  7. 

Pennsylvania.  —  Glace  v.  Hummel,  -?4  Pa.  Co. 
Ct.  550,  10  Pa.  Dist.  no. 

Texas.  —  Curlee  v.  Rose,  27  Tex.  Civ.  App. 
259- 

Wisconsin.  —  Luby  v.  Bennett,  11 1  Wis.  613, 
87  Am.  St.  Rep.  897. 

Attachment  Suit.  —  In  an  action  for  the  ma- 
licious prosecution  of  an  attachment  suit,  in- 
juries to  credit  or  character  or  business  are  too 
remote,  uncertain,  and  speculative  to  be  con- 
sidered. Dorr  Cattle  Co.  v.  Des  Moines  Nat. 
Bank,  127  Iowa  153. 

2.  Injuries  to  Property.  —  Luby  v.  Bennett,  11 1 
Wis.  613,  87  Am.  St.  Rep.  897. 

In  a  suit  for  the  malicious  prosecution  of  an 
attachment  suit  it  is  competent  to  show  dam- 
ages sustained  by  reason  of  a  party  being  un- 
able to  dispose  of  the  property  levied  upon. 
French  v.  Guyot,  30  Colo.  222. 

Search  of  Dwelling.  — ■  Herbener  v.  Crossan,  4 
Penn.  (Dal.)  38. 

3.  Exemplary  Damages  —  United  States. — 
Tamblyn  v.  Johnston,  (C.  C.  A.)  126  Fed.  Rep. 
267. 

Alabama.  —  Southern  Car,  etc.,  Co.  v.  Adams, 
131  Ala.  147;  National  Surety  Co.  v.  Mahry, 
139  Ala.  217. 

Georgia.  ■  —  Woodley  v.  Coker,  119  Ga.  226. 

Iowa.  —  Connelly  v.  White,  122  Iowa  391. 

Missouri.  —  Ruth  v.  St.  Louis  Transit  Co.,  98 
Mo.  App.  1  :  Farr^ll  v.  St.  Louis  Transit  Co., 
103  Mo.  App.  454;  Cooper  v.  Scyoc,  104  Mo. 
Apn.  414. 

Montana.  —  Hayes  v.  Union  Mercantile  Co., 
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70.1.    MALT  LIQUOR.  —  See  note  I. 

MALUM  IN  SE  AND  MALUM  PROHIBITUM. 

70«».    MANAGE.  -  -  See  note  I. 

MANAGEMENT.  —  See  note  2. 
707.    MANAGER. —  See  note  I. 


See  note  2. 


27  Mont.  272,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  704. 

North  Carolina.  —  Kelly  v.  Durham  Traction 
Co.,  132  N.  Car.  368,  citing  19  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  704. 

Ohio. — -Johnson  v.  McDaniel,  5  Ohio  Dec. 
717. 

Oklahoma.  —  Ten  Catc  v.  Fansler,  10  Okla.  7. 
West  Virginia.  —  Porter  v.  Mack,  50  W.  Va. 

595- 

Wisconsin.  —  Eggett  v.  Allen,  119  Wis.  625. 
705.    1.  Malt  Liquor.  —  State   v.   Gill,  89 
Minn.  502  ;  State  v.  Reily,  66  N.  J.  L.  399. 


Includes   Intoxicants   and   Nonintoxicants. — 

Allen  v.  Melrose,  184  Mass.  1. 
2.  Turner  v.  Merchants  Bank,  126  Ala.  397. 

706.  1.  Manage.  —  Saunders  v.  U.  S.  Mar- 
ble Co.,  25  Wash.  475. 

2.  Management  of  Cemetery.  —  Tacoma  v.  Ta- 
coma  Cemetery,  28  Wash.  238. 

707.  1.  Manager.  —  State  v.  Hemenover, 
188  Mo.  381,  quoting  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  707;  Clinard  v.  White,  129  N. 
Car.  250. 

Managing  Agent.  —  Brown  v.  Chicago,  etc.,  R. 
Co.,  12  N.  Dak.  61. 
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MANDAMUS. 


By  G.  W.  Walsh. 


716. 

note  2. 
717. 

71H. 


719 

730. 


I.  Definition  and  Scope  of  Article 

II.  Nature  and  Origin  of  Remedy 


-  Definition.  —  See  note  I. 
L  Origin  and  History.  —  See 


See  notes  I,  3. 

2.  Prerogative  Character.  —  See  notes  4,  5. 

See  note  2. 

3.  Civil  or  Criminal  Character.  —  See  note  3. 

4.  Legal  or  Equitable  Character.  —  See  note  5. 

5.  Action  or  Special  Proceeding.  —  See  notes  2,  3. 
See  notes  1,  3. 

6.  Extraordinary  Character.  —  See  note  4. 


716.  1.  Mandamus  Defined.  —  State  v. 
Nerry,  105  Mo.  App.  458,  quoting  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  16  [716]  ;  State 
v.  Police  Com'rs,  108  Mo.  App.  98;  Hoover  v. 
Reap,  10  Kulp  (Pa.)  59. 

2.  Originally  Not  a  Judicial  Writ.  —  Atlanta  v. 
Wright,  119  Ga.  211,  quoting  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  716. 

717.  1.  Later  a  Judicial  Writ. — -Atlanta  v. 
Wright,  119  Ga.  211,  quoting  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  717. 

History  of  Writ.  —  People  v.  Board  of  Trade, 
193  HI.  577. 

3.  Used  Only  in  Absence  of  Other  Adequate 
Remedy. —  Dorrington  v.  Yuma  County,  (Ariz. 
1902)  68  Pac.  Rep.  541  ;  State  v.  Wright,  26 
Mont.  540,  91  Am.  St.  Rep.  421  ;  State  v.  Mc- 
Quade,  36  Wash.  579. 

4.  Mandamus  a  Prerogative  Writ.  —  Rex  v. 
Canterbury,  (1902)  2  K.  B.  503,  86  L.  T.  N.  S. 
450 ;  Road  Com'rs  v.  New  Castle,  2  Penn. 
(Del.)  466;  People  v.  Chicago,  193  111.  507; 
People  v.  Board  of  Trade,  193  111.  577;  Cicero 
v.  People,  105  111.  App.  406;  Beasley  v.  Ridout, 
94  Md.  641;  Bacon  v.  Chosen  Freeholders,  69 
N.  J.  L.  195  ;  Cullcn  v.  New  York  Telephone 
Co.,  106  N.  Y.  App.  Div.  250;  Com.  v.  State 
Treasurer,  13  Pa.  Dist.  231. 

5.  Original  Nature  of  Writ. — -Mystic  Milling 
Co.  v.  Chicago,  etc.,  R.  Co.,  132  Fed.  Rep.  289; 
State  v.  Clinton  County,  162  Ind.  580. 

71*.  2.  Mandamus  Not  a  Prerogative  Writ. 
—  Mystic  Milling  Co.  v.  Chicago,  etc.,  R.  Co., 
132  Fed.  Rep.  289;  Stott  v.  Chicago,  205  111. 
281;  Windsor  v.  Polk  County,  115  Iowa  738; 
Moores  v.  State,  (Neb.  1903)  93  N.  W.  Rep. 
986;  Matter  of  Epley,  10  Okla.  631;  State  v. 
Cranney,  30  Wash.  594 ;  State  v.  McQuade,  36 
Wash.  579. 

3.  Mandamus  a  Civil  Remedy  and  Not  a  Crim- 
inal Prosecution. —  State  v.  Board  of  Education, 
ii  Ohio  Dec.  422,  8  Ohio  N.  P.  186;  Hall  v. 
Staunton,  55  W.  Va.  684. 

5.  Mandamus  a  Legal  Proceeding. —  Carter 
County  v.  Schmalstig,  (C.  C.  A.)  127  Fed.  Rep. 
126;  Cleveland  v.  U.  S.,  (C.  C.  A.)  127  Fed. 
Rep.  667  ;  Burlington,  etc.,  R.  Co.  v.  People, 
(Colo.  App.  1904)  77  Pac.  Rep.  1026;  People 
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h,  Board  of  Trade,  193  111.  577;  Mason  v.  Byr- 
ley,  84  S.  W.  Rep.  767,  26  Ky.  L.  Rep.  487; 
Mercur  v.  Media  Electric  Light,  etc.,  Co.,  19 
Pa.  Super.  Ct.  519;  Douglas  v.  McLean,  25  Pa. 
Super.  Ct.  9. 
In   Tennessee.  —  State  v.  King,  (Tenn.  Ch. 

1901)  62  S.  W.  Rep.  314. 

719.  2.  Mandamus  an  Action  at  Law.  — 
Cleary  v.  Hoobler,  207  111.  97  ;  Chicago  v.  Peo- 
ple, 210  111.  84;  Bolton  v.  People,  95  111.  App. 
285  ;  Hall  v.  Mann,  96  111.  App.  659  ;  McDonald 
z\  Judson,  97  111.  App.  414;  Chicago  v.  People, 
210  111.  84;  Watts  v.  Sangamon  County,  212 
111.  86;  Seymour  Water  Co.  v.  Seymour,  163 
Ind.  120;  Moores  v.  State,  (Neb.  1903)  93 
N.  W.  Rep.  986;  Matter  of  Epley,  10  Okla. 
631. 

3.  Mandamus  a  Civil  Action  under  Code.  —  Or- 

man  v.  People,  18  Colo.  App.  302;  Seymour 
Water  Co.  v.  Seymour,  163  Ind.  120;  Windsor 
v.  Polk  County,  115  Iowa  738;  State  v.  Mack, 
26  Nev.  430;  People  V.  Old  Guard,  87  N.  Y. 
App.  Div.  478,  affirmed  178  N.  Y.  576;  State  v. 
Philbrick,  69  Ohio  St.  283  ;  State  v.  McQuade, 
36  Wash.  579;  State  v.  Chittenden,  107  Wis. 
354;  State  v.  Giljohann,  m  Wis.  377;  State 
v.  Policemen's  Pension  Fund,  121  Wis.  44. 

720.  I.  Mandamus  a  Special  Proceeding.  — 
Hart  v.  State,  161  Ind.  189. 

"The  Application  for  a  writ  of  mandate  is  a 
special  proceeding  of  a  civil  nature."  Jones 
v.  Police  Com'rs,  141  Cal.  96. 

3.  Mandamus  in  Nature  of  Action.  —  State  v. 
Policemen's  Pension  Fund,  121  Wis.  44. 

4.  An  Extraordinary  Remedy — United  States. 
—  U.  S.  v.  Lehigh  Valley  R.  Co.,  115  Fed.  Rep. 
373- 

Alabama.  —  Ex  p.  Campbell,  130  Ala.  171; 
Southern  R.  Co.  v.  Walker,  132  Ala.  62. 

California.  —  Williams    v.    Bagnclle,  (Cal. 

1902)  70  Pac.  Rep.  1058. 
Connecticut.  —  Hartford  v.  Hartford  St.  R. 

Co.,  74  Conn.  194;  Lahiff  v.  St.  Joseph's  Total 
Abstinence,  etc.,  Soc,  76  Conn.  648,  100  Am. 
St.  Rep.  1012. 

Indiana.  —  Seymour  Water  Co.  v.  Seymour, 
163  Ind.  120. 
Kansas,  —  Davis  v.  Jewctt,  69  Kan.  651, 
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7*1.    8.  Mandamus  Compared  with  Other  Remedies 

See  notes  5,  6,  7,  8. 

b.  Prohibition.  —  See  note  10. 
7**.  d.  Certiorari.  —  See  note  6. 

7*3.    10.  Mandamus  as  Res  Judicata.  —  See  notes  2,  3. 
III.  Principles  Governing  Issuance  or  Writ 

Statement  of  Rule.  —  See  notes  4,  5. 

7*1.     Statutory  and  Common-law  Duties.  — See  notes  I,  2. 
Stipulation  or  Agreement.  —  See  note  3. 
Restricted  Use  of  Writ.  —  See  note  4. 

2.  Nature  of  Acts  Compelled  by  Mandamus  —  a.  In  General.  —  Sc^ 


a.  Injunction.  — 


1.  In  General 


7*3. 

notes  I,  2. 

Massachusetts.  —  Selectmen  v.  Templeton 
St.  R.  Co.,  184  Mass.  294. 

Michigan.  —  Clarke  v.  Hill,  132  Mich.  434,  g 
Detroit  Leg.  N.  671. 

Xebraska.  —  State  v.  Holmes,  (Neb.  1903) 
97  N.  W.  Rep.  243. 

Neiv  Hampshire.  —  Storer  Post,  etc.,  v.  Page, 
70  N.  H.  280. 

New  York. — -People  f.  Listman,  (Supm.  Ct. 
Spec.  T.)  40  Misc.  (N.  Y.)  372,  affirmed  84 
N.  Y.  App.  Div.  633,  82  N.  Y.  Supp.  784. 

Ohio.  —  State  v.  Board  of  Education,  25  Ohio 
Cir.  Ct.  424. 

Oklahoma.  —  Territory  v.  Crum,  13  Okla.  9. 

Texas.  —  Watkins  v.  Huff,  (Tex.  Civ.  App. 
1901)  63  S.  W.  Rep.  922,  writ  of  error  denied 
94  Tex.  631. 

Virginia.  —  Rowe  v.  Drisgell,  100  Va.  137,  4 
Va.  Sup.  Ct.  1. 

Wyoming.  —  State  v.  Chatterton,  12  Wyo. 
168. 

721.  6.  Mandamus  Does  Not  Lie  to  Restrain 

Action.  —  State  v.   Clinton   County,    162  Ind. 

580;  State  v.  Connersville  Natural  Gas  Co.,  163 
Ind.  563,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  721  ;  Newlin  v.  Harris,  209  Pa. 

St.  558. 

6.  Mandamus  the  Proper  Remedy  to  Compel 

Action.  —  Board  of  Public  Education  v.  Felder, 
116  Ga.  790,  quoting  19  Am.  and  Eng.  Encyc. 
or  Law  (2d  ed.)  721  ;  Coleman  v.  New  York, 
70  N.  Y.  App.  Div.  218,  affirmed  173  N.  Y. 
612;  State  v.  Board  of  Education,  25  Ohio 
Cir.  Ct.  424. 

7.  Mandamus  Used  to  Restrain  Action.  —  See 
Elliott  v.  Detroit,  121  Mich.  611. 

8.  Injunction  and  Mandamus  in  Same  Case.  — 
See  People  v.  Lewis,  102  N.  Y.  App.  Div.  408. 

10.  Mandamus  Counterpart  of  Prohibition.  — 
Gates  v.  McGee,  15  S.  Dak.  247. 

722.  6.  Mandamus  and  Certiorari  Distin- 
guished. —  Corbett  v.  Naylor,  25  R.  I.  520.  See 
also  Morgan  v.  Wetzel  County  Ct.,  53  W.  Va. 
372- 

723.  2.  Decision  on  Merits  Operates  as  Res 

Judicata.  —  Hoffman  v.  Silverthorn.  (Mich, 
rood)  100  N.  W.  Rep.  183,  11  Detroit  Leg.  N. 

181. 

3.  Decision  Not  on  Merits  No  Bar  to  Second 

Application.  —  Hoffman  v.  Silverthorn,  (Mich. 
1904)  100  N.  W.  Rep.  183,  11  Detroit  Leg.  N. 
181.  See  also  Wiemer  v.  Louisville  Water  Co., 
130  Fed.  Rep.  251  ;  State  v.  State  Treasurer,  68 
S.  Car.  411. 

4.  Enforcement  of  Official  Duty  the  Office  of 
Mandamus,.  —  State  v,  Beil,  157  Ind.  25.  See 
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also  Pulaski  County  v.  De  Lacy,  114  Ga.  583; 
Idaho   Independent  Telephone  Co.  v.  Oregon 
Short  Line  R.  Co.,  8  Idaho  175. 
6.  Duty  Resulting  from  Office,  Trust,  or  Station 

—  United  States.  —  Hair  v.  Burnell,  106  Fed. 
Rep.  280. 

California.- — McClatchy  v.  Matthews,  135 
Cal.  274 ;  Stanley-Taylor  Co.  v.  San  Francisco, 
135  Cal.  486;  Williams  v.  Bagnelle,  (Cal.  1902) 
70  Pac.  Rep.  1058;  Maxwell  v.  Fire  Coin'rs,  139 
Cal.  229;  Howe  v.  Southrey,  144  Cal.  767. 

Colorado.  —  Montrose  v.  Endner,  18  Colo. 
App.  65. 

Indiana.  —  Cooperative  Bldg.,  etc.,  Assoc.  v. 
State,  156  Ind.  463;  State  v.  Schmetzer,  156 
Ind.  528;  State  v.  Elliott,  158  Ind.  16S;  King 
v.  Martin  County,  34  Ind.  App.  231. 

Iozva.  —  Rummel  v.  Dealy,  112  Iowa  503; 
Leonard  v.  Wakeman,  120  Iowa  140. 

Kansas.  —  Davis  v.  Jewett,  69  Kan.  651. 
Ohio.  —  Selby  v.   State,  63   Ohio   St.   541  ; 
Randall  v.  State,  64  Ohio  St.  57. 

Oklahoma.  —  Finley  v.  Territory,  12  Okla. 
621. 

South  Dakota.  —  State  v.  Boyden,  (S.  Dak. 
1904)  100  N.  W.  Rep.  763. 

Washington.  —  State  v.  Cranney,  30  Wash. 
594;  State  v.  Gardner,  32  Wash.  550,  98  Am. 
St.  Rep.  858  ;  State  v.  Callvert,  33  Wash.  380 ; 
State  v.  McQuade,  36  Wash.  579. 

In  Louisiana.  —  State  v.  New  Orleans  Gas 
Light  Co.,  108  La.  67. 

724.  1.  Statutory  Duties.  —  Generally  as  to 
the  enforcement  of  statutory  duties,  see  State 
v.  Lake  Koen  Nav.,  etc.,  Co.,  63  Kan.  394 ; 
State  v.  Coufal,  (Neb.  1901)  95  N.  W.  Rep. 
362;  State  v.  Wisconsin  Cent.  R.  Co.,  123  Wis. 
55 1  • 

2.  Common-law  Duties  Enforced  by  Mandamus. 

—  State  v.  Lake  Koen  Nav.,  etc.,  Co.,  63  Kan. 
394- 

3.  Operation  of  Writ  Cannot  Be  Enlarged  by 
Waiver  or  Otherwise. —  State  v.  Holmes,  (Neb. 
1903)  97  N.  W.  Rep.  243. 

4.  Remedy  Not  to  Be  Extended. —  Lahiff  v.  St. 
Joseph's  Total  Abstinence,  etc.,  Soc,  76  Conn. 
648.  100  Am.  St.  Rep.  1012. 

725.  1.  General  Course  of  Conduct.  —  State  v. 
Associated  Press,  150  Mo.  410,  81  Am.  St.  Rep. 
368;  Godell  v.  Woodbury,  71  N.  H.  378;  People 
v.  Interurban  St.  R.  Co..  177  N.  Y.  296.  But 
see  State  v.  Atlantic  Coast  Line  R.  Co.,  (Fla. 
1004)  37  So.  Rep.  652. 

2.  Specific  Acts  Only  Compelled.  —  Edward  C. 
Jones  Co.  v.  Gutt?nber«,  66  N.  J.  L.  6<;o  :  People 
v.  Democratic  Gen.  Committee,  17s  N.  Y.  4i$( 
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725.  b.  Clear  Legal  Rights  and  Duties.  —  See  notes  3,  4. 
727.    See  note  1. 


affirming  82  N.  Y.  App.  Div.  173;  People  v. 
Interurban  St.  R.  Co.,  177  N.  Y.  296. 

725.  3.  Lies  to  Enforce  Clear  Legal  Rights 
and  Duties — -  United  States.  —  Weaver  v.  Ogden 
City,  in  Fed.  Rep.  323. 

Alabama.  —  State  v.  Waller,  133  Ala.  199; 
Moseley  v.  Collins,  133  Ala.  326. 

Delaware.  —  Oxy-hydrogen  Co.  v.  Simmons, 
3  Penn.  (Del.)  291. 

Illinois.  —  McGnnn  v.  People,  194  111.  526; 
People  v .  Blocki,  203  111.  363  ;  Yates  v.  People, 
207  111.  316;  People  v.  Rose,  211  111.  252.  See 
also  McNeill  v.  Chicago,  212  111.  481. 

Indiana.  —  State  v.  Overman,  157  Ind.  141. 

Iowa.  —  See  Windsor  v.  Polk  County,  113 
Iowa  738. 

Kentucky.  - —  Williams  v.  Maysville  Telephone 
Co.,  82  S.  W.  Rep.  995,  26  Ky.  L.  Rep.  945. 

Louisiana.  —  State  v.  Brown,  106  La.  437. 

Maine.  —  State  v.  Bangor,  98  Me.  114. 

Maryland.  —  Westminster  Water  Co.  v. 
Westminster,  98  Md.  551  ;  Upshur  v.  Baltimore, 
94  Md.  743. 

Nebraska.  —  State  v.  Weston,  67  Neb.  175. 

New  Jersey.  —  Bierman  v.  Seymour,  66  N.  J. 
L.  122;  Birncrt  <'.  Board  of  Aldermen,  69  N. 
J.  L.  122;  Halsey  v.  Nowrey,  71  N.  J.  L.  481. 

Neiv  Mexico.  —  Agricultural  College  v. 
Vaughn.  (N.  Mex.  1904)  78  Pac.  Rep.  51. 

New  York.  —  People  v.  Ward,  62  N.  Y.  App. 
Div.  531  ;  People  v.  M.itthies,  179  N.  Y.  242, 
affirming  92  N.  Y.  App.  Div.  16;  People  v. 
Police  Com'rs,  174  N.  Y.  450,  reversing  79  N. 
Y.  App.  Div.  82 ;  People  v.  Interurban  St.  R. 
Co.,  177  N.  Y.  296,  dismissing  appeal  from  85 
N.  Y.  App.  Div.  407. 

Ntirth  Dakota.  —  State  v.  Albright,  11  N. 
Dak.  22. 

Oklahoma.  —  Territory  v.  Crum,  13  Okla.  9. 
Texas.  —  Shrewsbury  v.  Ellis,  26  Tex.  Civ. 
App,  406. 

Vermont.  —  Bankers'  L.  Ins.  Co.  v.  Howland, 
73  Vt.  1. 

West  Virginia.  —  See  Hall  v.  Staunton,  55 
W.  Va.  684. 

Wisconsin.- — -State  v.  Benzenberg,  108  Wis. 
435;  State  v.  Wisconsin  Cent.  R.  Co.,  123  Wis. 
!5i- 

4.  Right  or  Duty  Must  Be  Clear  and  Imperative 

—-Alabama.  —  Minchener  v.  Carroll,  135  Ala. 
413.  citing  19  Am.  and  Eng.  Encyc.  of  Lav/ 
(2d  ed.)  7.15- 

Illinois.  —  McCann  v.  People,  194  111.  526; 
Yates  v.  People,  207  111.  316;  People  v.  Chicago, 
210  111.  479;  People  v.  Rose,  211  111.  252: 
Bolton  v.  People,  95  III.  App.  285  ;  Seibert  v. 
Swayne,  97  111.  App.  85  ;  Chicago  v.  People,  98 
111.  App.  517;  Harrison  v.  People,  101  III.  App. 
224  :  Scanlan  v.  Schwab,  103  111.  App.  93  ; 
People  v.  Perrin,  103  111.  App.  410;  Davis  v. 
Miller  Signal  Co.,  105  111.  App.  657;  People  v. 
Chicago,  106  111.  App.  72;  Lewis  v.  Drainage 
Com'rs,  in  111.  App.  222;  Knopf  v.  Corcoran, 
112  111.  App.  320. 

Indiana.  —  State  v.  Elliott,  158  Ind.  168. 

Kentucky.  —  German  Security  Bank  v.  Coul- 
ter, 112  Ky.  577;  Louisville  City  Nat.  Bank  v. 
Coulter,  112  Ky.  584. 
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Louisiana.  —  State  v.  Smith,  104  La.  370. 
Maryland.  —  Upshur  v.    Baltimore,   94  Md. 
743- 

Minnesota.  —  State  v.  Minneapolis,  87  Minn. 
156. 

Montana.  —  State  v.  District  Ct.,  29  Mont. 
265  :  State  v.  Toole,  32  Mont.  4. 

Nebraska.  —  State  v.  Lincoln,  (Neb.  1903) 
94  N.  W.  Rep.  719. 

Nevada.  —  State  v.  Mack,  26  Nev.  85  ;  Hardin 
v.  Guthrie,  26  Nev.  246. 

New  Jersey.  —  Bacon  v.  Chosen  Freeholders, 
69  N.  J.  L.  195. 

New  York.  —  Matter  of  Molineux,  (Supm. 
Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  154,  affirmed 
88  N.  Y.  App.  Div.  618;  People  v.  Woodbury, 
88  N.  Y.  App.  Div.  443  ;  Dental  Soc.  v.  Jacobs, 
103  N.  Y.  App.  Div.  86;  People  v.  Greene.  05 
N.  Y.  App.  Div.  397;  People  v.  Keating,  168 
N.  Y.  390,  reversing  62  N.  Y.  App.  Div.  348. 

Ohio.  —  State  v.  Board  of  Elections.  24  Ohio 
Cir.  Ct.  654  :  State  v.  Judges,  69  Ohio  St.  372  ; 
State  v.  Smith,  71  Ohio  St.  13. 

Oklahoma.  —  Territory  v.  Crum,  13  Okla.  9; 
Christy  v.  Kingfisher,  13  Okla  585. 

South  Carolina.  —  State  v.  Bowman,  66  S. 
Car.  140:  State  v.  Charleston  Light,  etc.,  Co., 

68  S.  Car.  540. 

South  Dakota.  —  Custer  County  Bank  v.  Cus- 
ter County.  (S.  Dak.  1904)  100  N.  W.  Rep. 
424. 

Texas.  - —  Moore  v.  Rogan,  96  Tex.  375. 

Washington.  —  Northwestern  Warehouse  Co. 
v.  Oregon  R.,  etc.,  Co.,  32  Wash.  218. 

West  Virginia.  —  Hutton  v.  Holt,  52  W.  Va. 
672. 

Wisconsin  —  State  v.  Benzenberg,  108  Wis. 
435- 

727.    1.  Writ  Will  Not  Issue  in  Doubtful  Cases 

—  United  Sl'trs.  —  In  re  Key,  189  U.  S.  84. 

Delaware.  —  Bay  State  Gas  Co.  v.  State,  4 
Penn  (Del  )  407;  Road  Com'rs  v.  New  Castle, 
7  Penn.  (Del.)  466. 

Illinois.  -—  McGann  v.  People,  194  111.  526; 
Scanlan  v.  Schwab,  103  111.  App.  93  ;  Davis  v. 
Miller  Signal  Co..  105  111.  App.  657;  People  v. 
Chicago,  106  111.  App.  72;  Knopf  v.  Corcoran, 
1 1 2  111.  App.  320. 

Indiana.  —  State  v.  Elliott,  158  Ind.  168. 

Iowa.  —  Vincent  v.  Fllis,  116  Iowa  615,  citing 
19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  7:7. 

Maryland.  —  Westminster  Water  Co.  v.  West- 
minster, 08  Md.  55. 

Missouri.  —  State  v.  Gibson,  187  Mo.  536. 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  727. 

Nevj  Hampshire. — -U.  S.  Fidelity,  etc.,  Co.  v 
I.inehan,  71  N.  H.  622,  citing  19  Am.  and  F\.;. 
En>  yc.  of  Law  (2d  ed.)  727. 

New  fersey.  —  Bacon  v.  Chosen  Freeholders, 

69  N.  J.  I..  195. 

New  York.  —  People  v.  Pierce,  (Supm.  Ct. 
Spec  T.)  38  Misc.  (N.  Y.)  332;  Cullen  v.  New 
York  Telephone  Co.,  106  N.  Y.  App.  Div.  250. 

North  Dakota.  —  State  V.  Albright.  1 1  N. 
Dak.  22. 

01  lahoin  1.  — - Territory  v.  Crum,  13  Okla.  9; 
Territory  V   Brown.  14  Okla.  380. 
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7*2*.    See  notes  2,  3. 
7*2!*.     See  note  2. 

730.    Sec  notes  1,  3,  4. 

e.  Unauthorized,  Illegal,  or  Prohibited  Acts.  —  See  note  5. 
7IM.    See  notes  1,  3,  6. 
73*2.    </.  EQUITABLE  Rights.  —  See  note  1. 

e.  Judicial  and  Discretionary  Duties.  —  See  note  2. 


Texas.  —  Watkins  v.  Huff,  (Tex.  Civ.  App. 
iqoi)  63  S.  W.  Rep.  922. 

Vermont.  •  —  Bankers'  L.  Ins.  Co.  v.  Howlc.nct, 
73  Vt.  1. 

Washington.  —  State  v.  Byrne,  3a  Wash.  264. 

Wisconsin.  —  Slate  v.  McCann.  107  Wis.  348. 

72S.  2.  Right  Must  Exist  at  Time  Writ 
Issues.  —  Oxy-hydrogen  Co.  v.  Simmons,  3 
Penn.  (Del.)  201. 

3.  Writ  Denied  Beoause  Right  or  Duty  Claimed 
Did  Not  Exist —  Ur.it.'d  States.  —  U.  S.  v  Saun- 
ders, (C.  C.  A.)  124  Fed.  Rep.  124. 

Colorado. —  Stratton  v.  People,  18  Colo.  App. 
8S. 

Delauare.  —  See  Bay  State  Gas  Co.  v.  State, 
4  Ptnn.  (Del.)  497. 

Florida.  —  State  v.  Knott,  (Fla.  1904)  37  So. 

Rep.  307. 

Georgia.  ■—  Holtzclaw  v.  Riley,  113  Ga.  1023. 

Kcnsas. —  Sharpless  v.  Buckles,  65  Kan.  838. 

Louisiana.  —  State  v.  Assessors,  113  La.  925. 

Missouri.- — State  v.  Brown,  172  Mo.  374. 

New  York.  —  Matter  of  O'Hara,  63  N.  Y. 
App.  Div.  512;  People  v.  Colder,  8s  N.  Y.  App. 
Div.  31  ;  Matter  of  Molineux,  (Supm.  Ct.  Spec. 
T.)  41  Misc.  (N.  Y.)  154,  affirmed  88  N.  Y. 
App.  Div.  618. 

Ohio  — Selbv  v.  State,  63  Ohio  St.  541; 
State  v.  Coleman,  64  Ohio  St.  377. 

Pennsylvania.  —  Hoover  v.  Reap,  10  Kulp 
(Pa.)  59- 

Texas. — Boozer  v.  Terrell,  96  Tex.  635; 
Smith  v.  Conner,  98  Tex.  434. 

729.  2.  Writ  Imposes  No  New  Powers  or 
Duties. — Cleveland  v.  U.  S.,  (C.  C.  A.)  11 1 
Fed.  Rep.  341;  Ex  p.  Campbell,  130  Ala.  171; 
Sharpless  v.  Buckles,  65  Kan.  838 ;  Davis  v. 
Jewett,  69  Kan.  651;  State  v.  Gentry,  112  Mo. 
App.  589;  State  v.  Royse,  (Neb.  1903)  97  N. 
W.  Rep.  473,  rehearing  denied  (Neb.  1904)  98 
N.  W.  Rep.  4S9 ;  People  v.  Brooklyn  Heights 
R.  Co.,  69  N.  Y.  App.  Div.  549,  affirmed  172 
N.  Y.  90;  State  v.  Albright,  11  N.  Dak.  22. 
See  also  State  v.  District  Ct.,  26  Mont.  275. 

730.  1.  Compelling  More  than  Statute  Re- 
quires.—  State  v.  Williams,  45  Oregon  314, 
quoting  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed  )  -29  [730]  ;  Halliburton  v.  Martin,  28  Tex. 
Civ.  App.  127. 

3.  Only  Mandatory  Statutes  Enforced  by  Man- 
damus. —  State  v.  Board  of  Education,  10  Ohio 
Dec.  422.  8  Ohio  N.  P.  186. 

4.  Statutes  Deemed  Mandatory.  —  Board  of 
Liquidation  v.  U.  S.,  (C.  C.  A.)  108  Fed.  Rep. 
689;  Kent  v.  U.  S.,  (C.  C.  A.)  ri3  Fed.  Rep. 
232:  Crocker  v.  Conrey,  140  Cal.  213;  State 
v.  Gnnn.  92  Minn.  436. 

5.  Unauthorized  or  Illegal  Acts.  —  Farmers' 
Nat.  Bank  v.  Jones,  105  Fed.  Rep.  439;  Has- 
k'ni  v.  State.  114  Ga.  837;  People  v.  Blocki, 
203  111.  363;  Louisville  City  Nat.  Bank  v.  Coul- 
ter, 112  Ky.  584;  Edward  C.  Jones  Co.  v.  Gut- 


tenberg,  66  N.  J.  L.  58,  affirmed  66  N.  J.  L. 
659 ;  Smith  v.  Ferracute  Mach.  Co.,  68  N.  J. 
1-  237;  Justice  v.  Logan  Tp.,  71  N.  J.  L.  107; 
Goodwin  v.  Carolina  Telephone,  etc.,  Co.,  136 
N.  Car.  239;  Randall  v.  State,  64  Ohio  St.  57. 
State  v.  Nichols,  58  Wash.  309. 

731.  1.  Acts  Forbidden  by  Statute  or  Ordi- 
nance. —  Eidson  v  Flounlncker,  115  Ky.  534, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  730  T73il- 

3.  Acts  Enjoined  by  Another  Court.  —  State  v. 
Clinton  County,  [62  Jnd.  580;  State  v.  Snelling, 
(Kan.  1905)  80  Pac.  Rep.  966;  Rothschild  v. 
Gouid,  84  N.  Y.  App.  Div.  196. 

Where  the  Court  Was  Without  Jurisdiction.  — 
State  v.  Carlson,  (Neb.  1904)  101  N.  W.  Rep. 
1004;  Morgan  v.  Wetzel  County  Ct.,  53  W.  Va. 
372. 

6.  Acts  Prohibited  by  Superior.  —  Eidson  v. 
Flounlacker,  115  Ky.  534;  State  v.  Williams,  45 
Oregon  314,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  731  ;  State  v.  Hartman,  26  W^sh. 
524- 

732.  1.  Equitable  Rights  Not  Enforced.— 

Davis  v.  Miller  Signal  Co.,  105  111.  App.  657; 
Mocres  v.  State,  (Neb.  1903')  93  N.  W.  Rep. 
986  :  Riggins  v.  Richards,  (Tex.  Civ.  App.  1004) 
79  S.  W.  Rep.  86,  citing  19  Am.  and  Eng. 
Enct.  of  Law  (2d  ed.)  732;  Howe  v.  Rose, 
35  Tex.  Civ.  App.  32S.  Compare  State  v.  Giljo- 
hann    1 1 1  Wis.  377. 

2.  Action  Compelled — England.  —  See  Rex  v. 
Stepnev,  (1902)  1  K.  B.  317,  71  L.  J.  K.  B.  238, 
86  L.  T.  N.  S.  21.  50  W.  R.  412,  66  J.  P.  183. 

United  Stoles.  —- Minnesota  Moline  Plow  Co. 
v.  Dowagiac  Mfg.  Co.,  (C.  C.  A.)  126  Fed.  Rep. 
746  ;  Barber  Asphalt  Paving  Co.  v.  Morris,  (C. 
C.  A.)  132  Fed.  Rep.  945. 

Alabama.  —  Ex  p.  Campbell,  130  Ala.  171 

Colorado.  —  Merwin  v.  Boulder  County,  29 
Colo.  169;  Onmn  v.  People.  18  Colo.  App.  302. 

Illinois.  —  State  Board  of  Examiners  v.  Peo- 
ple, 93  111.  App.  436;  Davis  v.  Miller  Signal 
Co.,  105  111.  App.  657.  See  also  People  v. 
Mottinger,  212  111.  330. 

Indian  Territory.  —  Horton  v.  Gill,  (Indian 
Ter.  1904)  82  S.  W.  Rep.  718. 

Iowa.  —  Leonard  v.  Wakeman,  120  Iowa  140  ; 
Preston  v.  Board  of  Education,  124  Iowa  355. 

Kentucky  . —  Young  r.  Beckham,  115  Ky.  246. 

Louisiana.  —  State  v.  St.  Paul,  113  La.  1066. 

Maryland.  —  Robey  v.  Prince  George  County, 
92  Md.  150;  Duvall  v.  Swann,  04  Md.  608. 

Michigan.  —  Hallwood  Cash  Register  Co.  v. 
Mandell,  (Mich.  1905)  102  N.  W.  Rep.  623.  11 
Detroit  Leg.  N.  818. 

Missouri.  —  State  v.  Walker,  83  Mo.  App. 
247. 

Montana.  —  State  v.  District  Ct.,  25  Mont. 

202. 

Nevada. —  Hardin  v.  Guthrie,  26  Nev.  246; 
State  v.  Curler,  26  Nev.  347. 
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733.    See  note  i. 

New  Jersey.  —  Bierman  v.  Seymour,  66  N.  J. 
L.  122;  Cooper  v.  Springer,  (N.  J.  1902)  52 
Atl.  Rep.  996. 

New  York.  —  People  v.  Collier,  175  N.  Y. 
196 ;  Myer  v.  Adam,  63  N.  Y.  App.  Div.  540, 
affirmed  169  N.  Y.  605  ;  People  v.  Casey,  66  N. 
Y.  App.  Div.  211  ;  People  v.  Hanes,  (Supm.  Ct. 
Tr.  T.)  44  Misc.  (N.  Y.)  475  ;  People  v.  Foster, 
(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  19, 
affirmed  87  N.  Y.  App.  Div.  193. 

North  Carolina. —  Ewbank  v.  Turner,  134  N. 
Car.  77;  Loughran  v.  Hickory,  129  N.  Car.  281  ; 
Barnes  v.  Wilson  County,  135  N.  Car.  27. 

Ohio.  —  State  v.  Smith,  69  Ohio  St.  196. 

Pennsylvania.  —  Douglas  v.  McLean,  25  Pa. 
Super.  Ct.  9. 

Ri'tode  Island.  — -  Kenney  v.  State  Board  of 
Dentistry,  26  R.  I.  538. 

South  Carolina.  —  Richland  Drug  Co.  v. 
Moorman,  71  S.  Car.  236. 

Texas.  —  Gouhenour  v.  Anderson,  35  Tex. 
Civ.  App.  569. 

Washington.  —  Hester  v.  Thomson,  35  Wash. 
125,  quoting  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  732. 

West  Virginia.- — -Poling  v.  Board  of  Educa- 
tion, 50  W.  Va.  374;  Fleshman  v.  McWhorter, 
54  W.  Va.  161. 

Wisconsin. —  State  v.  Chittenden,  112  Wis. 
569- 

733.  1.  Judgment  or  Discretion  Not  Con- 
trolled by  Mandamus  —  England.  —  Rex  v.  Jus- 
tices, 86  L.  T.  N.  S.  589,  66  J.  P.  547- 

United  States.  —  Minnesota  Moline  Plow  Co. 
f.  Dowagiac  Mfg.  Co.,  (C.  C.  A.)  126  Fed. 
Rep.  746;  In  re  Coleman,  131  Fed.  Rep.  151; 
U.  S.  v.  Hitchcock,  190  U.  S.  316,  affirming  21 
App.  Cas.  (D.  C.)  252. 

Alabama.  —  Ex  p.  Campbell,  130  Ala.  171; 
Harlan  v.  State,  136  Ala.  150;  State  v.  Jelks, 
138  Ala.  115. 

Arizona.  —  Dorrington  v.  Yuma  County, 
(Ariz.  1902)  68  Pac.  Rep.  541. 

California.  —  Riverside  County  v.  San  Ber- 
nardino County,  134  Cal.  517;  Walker  v.  Su- 
perior Ct.,  139  Cal.  108. 

Colorado.  —  Hover  v.  People,  17  Colo.  App. 
375;  Orman  v.  People,  18  Colo.  App.  302; 
Lockhaven  Trust,  etc.,  Co.  v.  U.  S.  Mortgage, 
etc.,  Co.,  18  Colo.  App.  447.  See  also  Merwin 
V-  Boulder  County,  29  Colo.  169. 

Connecticut.  —  State  v.  Hurley,  73  Conn.  536. 

District  of  Columbia.  —  U.  S.  v.  Hitchcock, 
19  App.  Cas.  (D.  C.)  333  ;  U.  S.  v.  Hitchcock, 
19  App.  Cas.  (D.  C.)  237,  503;  U.  S.  v.  Root, 
22  Anp.  Cas.  (D.  C.)  419. 

Georgia.  —  Atlanta  v.  Wright,  119  Ga.  211. 

Illinois.  —  State  Board  of  Examiners  v.  Peo- 
ple, 93  111.  App.  436  ;  State  Board  of  Health  v. 
People,  102  111.  App.  614;  People  v.  Church,  103 
111.  App.  132 

Indian  Territory.  —  Horton  v.  Gill,  (Indian 
Ter.  1004)  82  S.  W.  Rep.  718. 

Iowa.  —  Leonard  v.  Wakeman,  120  Iowa  140; 
Preston  v.  Board  of  Education.  124  Iowa  355. 

Kansas.  —  Ward  v.  Piper,  69  Kan.  773  ;  Davis 
v.  Jewett,  69  Kan.  651. 

Kentucky.  —  Rlair  v.  McOnnn.  64  S.  W.  Rep. 
984,  23  Ky.  L.  Rep.  1226;  Northington  v.  Sub- 


lette, 114  Ky.  72;  Young  v.  Beckham,  115  Ky. 

246. 

Louisiana. — -State  v.  Smith,  11 1  La.  319, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  740  [733]  ;  State  v.  Sommerville,  105  La. 
312;  State  v.  Sommerville,  110  La.  953;  State 
v.  Sommerville,  11 1  La.  1015. 

Maryland.  —  Robey  v.  Prince  George  County, 
92  Md.  150. 

Massachusetts.  —  Provident  Sav.  L.  Assur. 
Soc.  v.  Cutting,  181  Mass.  261,  92  Am.  St. 
Rep.  415- 

Michigan.  —  Stenglein  v.  Saginaw  Circuit 
Judge,  128  Mich.  440,  8  Detroit  Leg.  N.  721  ; 
Bailey  v.  Van  Buren  Circuit  Judge,  (Mich. 
1901)  87  N.  W.  Rep.  890,  8  Detroit  Leg.  N. 
798;  Beebe  v.  State  Land  Office,  (Mich.  1904) 
100  N.  W.  Rep.  128,  11  Detroit  Leg.  N.  197; 
Hallwood  Cash  Register  Co.  v.  Mandell,  (Mich. 
1905)  102  N.  W.  Rep.  625,  11  Detroit  Leg.  N. 
818. 

Minnesota.  —  State  v.  Northfield,  (Minn. 
1904)  101  N.  W.  Rep.  1063. 

Missouri.  —  State  v.  Butler  County,  164  Mo. 
214;  State  v.  Cook,  174  Mo.  100;  State  v. 
Thomas,  183  Mo.  220;  State  v.  McCammon,  m 
Mo.  App.  626:  State  v.  Gentry,  112  Mo.  App. 
589;  State  v.  Stiff,  104  Mo.  App.  685;  State  v. 
Higgins,  84.  Mo.  App.  531  ;  State  v.  Walker,  85 
Mo.  App.  247. 

Montana.  —  State  v.  Second  Judicial  District 
Ct.,  24  Mont.  566  ;  State  v.  First  Judicial  Dis- 
trict Ct.,  24  Mont.  539  ;  State  v.  District  Ct.,  25 
Mont.  202  ;  State  v.  District  Ct.,  26  Mont.  275  ; 
State  v.  District  Ct.,  26  Mont.  372;  State  v. 
District  Ct.,  27  Mont.  280 ;  State  v.  District 
Ct.,  30  Mont.  8. 

Nebraska. —  State  v.  Lincoln,  (Neb.  1903) 
94  N.  W.  Rep.  719;  State  v.  Stull,  (Neb.  1902) 
96  N.  W.  Rep.  121. 

New  Jersey.  —  Bierman  v.  Seymour,  66  N.  J. 
L.  122. 

New  York.  —  People  v.  Collier,  175  N.  Y. 
196,  reversing  78  N.  Y.  App.  Div.  620,  79  N. 
Y.  App.  Div.  636;  People  v.  Monticello,  (Supm, 
Ct.  Tr.  T.)  35  Misc.  (N.  Y.)  67s ;  People  v. 
Hanes,  (Supm.  Ct.  Tr.  T.)  44  Misc.  (N.  Y.)  47s  ; 
People  v.  Casey,  66  N.  Y.  App.  Div.  211  ;  People 
v.  Brooklyn  Heights  R.  Co.,  60  N.  Y.  App.  Div. 
549,  affirmed  172  N.  Y.  90;  Donovan  v.  Cantor, 
89  N.  Y.  App.  Div.  50;  Dill  v.  Wheeler,  100 
N.  Y.  App.  Div.  155:  Friel  v.  McAdoo,  101  N. 
Y.  App.  Div.  155.  affirmed  t8l  N.  Y.  558; 
Candee  v.  Cunncen,  92  N.  Y.  App.  Div.  71. 

North  Carolina.  —  Ewbank  v.  Turner,  134  N. 
Car.  77;  Barnes  v.  Wilson  County,  135  N. 
Car  27. 

North  Dakota.  —  State  v.  District  Ct.,  13  N. 
Dak.  21 1. 

Ohio.  ■ — ■  State  v.  Hermann,  63  Ohio  St.  440  ; 
Selhv  v.  State.  63  Ohio  St.  541  ;  State  v.  Smith, 
69  Ohio  St.  196 :  State  v.  Judges.  69  Ohio  St. 
372;  State  v.  Spiegel,  11  Ohio  Cir.  Dec.  113, 
20  Ohio  Cir.  Ct.  597  ;  State  v.  Board  of  Edu- 
cation, 24  Ohio  Cir.  Ct.  383  ;  State  v.  Board 
of  Education,  25  Ohio  Cir.  Ct.  424;  State  v. 
Spiecrel,  25  Ohio  Cir.  Ct.  552;  State  v.  Roard 
of  Education,  11  Ohio  Dec.  422,  8  Ohio  N.  P. 
186. 
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7X7.    Sec  note  l, 
7:iii.    Sec  notes  I,  2. 
7  10.     See  note  I. 

/.  Ministerial  Duties.  —  See  note  2. 


i  1    gon.  — ■■  Hayes  v.  Clifford,  42  Oregon  568. 

Pennsylvania.  --  Patterson  v.  School  Direct- 
ors, 24  Pa.  Co.  Ct.  574 ;  Douglas  v.  McLean,  25 
Pa.  Super.  Ct.  9  ;  Miller  v.  Clement,  205  Pa.  St. 
484. 

Rhode  Island.  —  Corbett  v.  Naylor,  25  R.  I. 
520 :  Kenncy  v.  State  Board  of  Dentistry,  26 
R.  I.  538. 

South  Carolina.  —  Richland  Drug  Co.  v. 
Moorman,  71  S.  Car.  236. 

Texas.  —  Aycock  v.  Clark,  94  Tex.  375  ;  Le- 
wright  v.  Bell,  94  Tex.  556  ;  Testard  v.  Brooks, 
(Tex.  Civ.  App.  1902)  70  S.  W.  Rep.  240; 
Matlock  v.  Smith,  96  Tex.  211  ;  Gouhenour  v. 
Anderson,  35  Tex.  Civ.  App.  569. 

Virginia.  —  Simons  v.  Military  Board,  99  Va. 
390;  Rowe  v.  Drisgell,  100  Va.  137,  4  Va.  Sup. 
Ct.  1. 

Washington.  —  •  Hester  v.  Thomson,  35  Wash. 
125,  quoting  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  732  [733]- 

West  Virginia.  —  Poling  v.  Board  of  Educa- 
tion, 50  W.  Va.  374;  Roberts  v.  Paul,  50  W.  Va. 
528;  Fleshman  v.  McWhorter,  54  W.  Va.  161. 

Wisconsin.  — ■  State  v.  McCann,  107  Wis.  348  ; 
State  v.  Chittenden,  112  Wis.  569  ;  State  v.  Wil- 
son, 121  Wis.  523. 

737.  1.  Will  Not  Lie  After  Exercise  of  Dis- 
cretion —  United  Spates.  —  U.  S.  v.  Hitchcock, 
190  U.  S.  316,  affirming  21  App.  Cas.  (D.  C.) 
252:  IT.  S.  v.  Marshall,  (C.  C.  A.)  122  Fed. 
Rep.  428  :  Minnesota  Moline  Plow  Co.  v.  Dow- 
agiac  Mfg.  Co.,  (C.  C.  A.)  126  Fed.  Rep.  746; 
Barber  Asphalt  Paving  Co.  v.  Morris,  (C.  C. 
A.>  132  Fed.  Rep.  945. 

Alabama.  —  Ex  p.  Campbell,  130  Ala.  171; 
Ex  p.  Colley,  140  Ala.  193. 

California.  —  Sullivan  v.  Gage,  145  Cal.  759. 

Georgia.  —  Atlanta  v.  Wright,  119  Ga.  212, 
quoting  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  733  [737]- 

Illinois.  —  People  v.  Mottinger,  212  111.  530. 

Indian  Territory.  —  Horton  v.  Gill,  (Indian 
Ter.  1904)  82  S.  VV.  Rep.  718. 

Kentucky. — -Atkinson  v.  Riley,  63  S.  W. 
Rep.  752,  23  Ky.  L.  Rep.  731. 

Louisiana.  —  State  v.  King,  105  La.  731; 
State  v.  St  Paul,  no  La.  722;  State  v.  St. 
Paul,  113  La.  1066. 

Massachusetts.  ---  Provident  Sav.  L.  Assur. 
Soc.  v.  Cutting,  181  Mass.  261,  92  Am.  St. 
Rep.  415. 

Michigan.  —  Bailey  v.  Van  Buren  Circuit 
Judge,  (Mich.  1901)  87  N.  W.  Rep.  890,  8 
Detroit  Leg.  N.  798. 

Missouri.  —  State  v.  Walker,  85  Mo.  App. 

247. 

Montana.  —  State  v.  District  Ct.,  25  Mont. 
202. 

Nebraska.  —  State  v.  Jessen,  66  Neb.  515. 

Nezv  York.  —  People  v.  Woodbury,  88  N.  Y. 
App.  Div.  597,  affirmed  179  N.  Y.  525,  citing 
19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  737; 
Tvtttle  v.  Iron  Nat.  Bank.  170  N.  Y.  o;  People 
v.  Collier,  175  N.  Y.  106;  People  v.  Casey,  66 
N.  Y.  App.  Div.  an;  People  v.  Lindenthal,  77 


N.  Y.  App.  Div.  515  ;  Donovan  v.  Cantor,  89  N. 
Y.  App.  Div.  50;  People  v.  Hanes,  (Supm.  Ct. 
Tr.  T.)  44  Misc.  (N.  Y.)  475. 

Nevada.  —  Hardin  v.  Guthrie,  26  Nev.  246 ; 
State  v.  Curler,  26  Nev.  347. 

Pennsylvania.  —  Miller  v.  Clement,  205  Pa. 
St.  484. 

Rhode  Island.  —  Cannon  v.  Board  of  Can- 
vassers, 24  R.  I.  473  ;  Williams  v.  Champlin,  26 
R.  I.  416;  Kenney  v.  State  Board  of  Dentistry, 
26  R.  I.  538. 

Texas. — -Matlock  v.  Smith,  96  Tex.  211; 
Gouhenour  v.  Anderson,  35  Tex.  Civ.  App.  569. 

Virginia.  —  Rowe  v.  Drisgell,  100  Va.  137,  4 
Va.  Sup.  Ct.  1. 

Washington.  —  Hester  v.  Thomson,  35  Wash. 
125,  quoting  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  732  [737]  ;  State  v.  Board  of  Dental 
Examiners,  38  Wash.  325. 

West  Virginia.  — ■  Roberts  v.  Paul,  50  W.  Va. 
528;  Fleshman  v.  McWhorter,  54  W.  Va.  161. 

739.  1.  Abuse  of  Discretion  —  Georgia.  — 
Atlanta  v.  Wright,  119  Ga.  212,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  739. 

Illinois.  — ■  State  Board  of  Examiners  v.  Peo- 
ple, 93  111.  App.  436 ;  State  Board  of  Health  v. 
People,  102  111.  App.  614. 

Louisiana.  —  See  State  v.  King,  105  La.  731. 

Michigan.  —  Jackson,  etc.,  Traction  Co.  v. 
Railroad  Com'rs,  128  Mich.  164,  8  Detroit  Leg. 
N.  565. 

New  Hampshire.  —  Goodell  v.  Woodbury,  71 
N.  H.  380,  dung  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  739. 

Pennsylvania. — Douglas  v.  McLean,  25  Pa. 
Super.  Ct.  o. 

Tennessee.  —  Compare  State  v.  King,  (Tenn. 
Ch.  ioot)  62  S.  W.  Rep.  314. 

Texas.  —  Halliburton  v.  Martin,  28  Tex.  Civ. 
App.  127;  Gouhenour  v.  Anderson,  35  Tex. 
Civ.  Apo.  569. 

Washington.  —  State  v.  Board  of  Dental  Ex- 
aminers, 3S  Wash.  325.  See  also  Hester  v. 
Thomson,  35  Wash.  119. 

Wisconsin.  —  State  v.  Chittenden,  112  Wis. 
560. 

2.  Writ  Lies  to  Confine  Officer  Within  Limits  of 
Discretion.  —  Miller  v.  Dailey,  136  Cal.  212; 
Payne  v.  V.  S.,  20  App.  Cas.  (D.  C.)  581  ; 
Denny  r.  Bosworth,  113  Ky.  794,  quoting  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  737 
T739]  ;  People  v.  Kennedy,  97  N.  Y.  App.  Div. 
103. 

740.  1.  Facts  Admitted  Entitling  Relator  to 
Relief.  —  Denny  v.  Bosworth,  113  Ky.  794, 
quoting  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  737  [740]  ;  State  7'.  St.  Paul,  no  La.  095  ; 
Bostock  v.  Sams,  05  Md.  400.  93  Am.  St.  Rep. 
304  :  State  v.  Guinotte,  113  Mo.  App.  399;  State 
p.  Ccolc.  174  Mo.  100:  State  District  Ct.,  30 
Mont.  S. 

2.  Ministerial  Duties  Enforced  by  Mandamus  — 

United  States.  — ■  Farmers'  Nat.  Bank  v.  Jones, 
105  Fed.  Rep.  459. 

Alabama.  —  Harlan  v.  State,  136  Ala.  150. 

Colorado.  —  Hover  v.  People,  17  Colo.  App. 
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742.  See  note  I. 

g.  Private  Rights.  —  See  note  2. 

743.  k.  Contract  Rights.  —  See  note  1. 

i.  Undoing  Acts  Already  Performed.  —  See  note  6. 
j.  Restraining  Action.  —  See  note  7. 

744.  3.  Persons  Subject  to  Writ  —  c.  J udicial  Officers.  —  See  note  5. 
e.  Unofficial  Persons.  —  See  note  8. 

745.  See  note  1. 

/.  De  Facto  Officers.  —  See  note  3. 


375  ;  Lockhaven  Trust,  etc.,  Co.  v.  U.  S.  Mort- 
gage, etc.,  Co.,  1 8  Colo.  App.  447 ;  People  v. 
Vanhorn,  (Colo.  App.  1904)  77  Pac.  Rep.  978. 

Connecticut.  — ■  State  v.  Hurley,  73  Conn.  536. 

District  of  Columbia.  —  Macfarland  v.  U.  S., 

18  App.  Cas.  (D.  C.)  554;  U.  S.  v.  Hitchcock, 

19  App.  Cas.  (D.  C.)  333;  U.  S.  v.  Root,  22 
App.  Cas.  (D.  C.)  419. 

lo-,i.-a. —  Preston  v.  Board  of  Education,  124 
Iowa  355. 

Kansas.  —  Scott  v.  Schwab,  70  Kan.  306. 

Kentucky.  —  Denny  v.  Bosworth,  113  Ky.  794, 
quoting  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  737  [740]  ;  Northington  v.  Sublette,  114 
Ky.  72:  Leslie  County  v.  Wooten,  115  Ky.  850. 
See  also  Blair  v.  McCann,  64  S.  W.  Rep.  984,  23 
Ky.  L.  Rep.  1226;  Young  v.  Beckham,  115  Ky. 
246. 

Louisiana. —  State  v.  Assessors,  113  La.  925. 

Maryland.  —  Duvall  v.  Swann,  94  Md.  608. 

Michigan. —  People  v.  lhnken,  129  Mich. 
466,  8  Detroit  Leg.  N.  1033. 

Mississippi. —  Bourgeois  v.  Fairchild,  81 
Miss.  708. 

Missouri.  —  State  v.  Brown,  172  Mo.  374; 
State  !'.  Stokes,  99  Mo.  App.  236 ;  State  v.  Pen- 
ter,  96  Mo.  App.  416;  State  v.  Cook,  174  Mo. 
1 00. 

Montana.- — -State  v.  Toole,  26  Mont.  22,  91 
Am.  St.  Rep.  386  ;  State  v.  Ledwidge,  27  Mont. 
197;  State  v.  Weston,  27  Mont.  185. 

Nebraska.  —  Kas  v.  State,  63  Neb.  581; 
State  v.  Savage,  64  Neb.  684  ;  State  v.  Coufal, 
(Neb.  1901)  95  N.  W.  Rep.  362. 

New  Hampshire.  —  Hart  v.  Folsom,  70  N.  H. 
213- 

New  Jersey.  —  Warmolts  v.  Keegan,  69  N.  T. 
L.  186. 

New  York.  —  People  v.  Collier,  175  N.  Y. 
ir6-  People  v.  Brooklyn  Heights  R.  Co.,  69 
N.  Y.  App.  Div.  549,  affirmed  172  N.  Y.  90; 
Brooklyn  Teachers'  Assoc.  v.  Board  of  Educa- 
tion, 85  N.  Y.  App.  Div.  47,  affirmed  176  N.  Y. 
564  ;  Troy  Press  Co.  v.  Clark,  94  N.  Y.  App. 
Div.  514,  affirmed  179  N.  Y.  529;  People  v. 
Casey,  66  N.  Y.  App.  Div.  211  ;  People  v.  An- 
derson, 69  N.  Y.  App.  Div.  619:  People  v. 
Oneida  County,  (Supm.  Ct.  Spec.  T.)  36  Misc. 
(N.  Y.)  507,  affirmed  68  N.  Y.  App.  Div.  650; 
Kelly  v.  Van  Wyck,  (Supm.  Ct.  Spec.  T.)  35 
Misc.  (N.  Y.)  2to;  People  v.  Listman.  (Supm. 
Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  372,  affirmed 
84  N.  Y.  App.  Div.  633.  82  N.  Y.  Supp.  784. 

North  Carolina. — -  Jackson  v.  North  Carolina 
Corp.  Commission,  130  N.  Car.  385. 

Ohio.  —  State  v.  Nash,  66  Ohio  St.  612. 

Pennsylvania.  —  Carpenter  v.  Yeadon,  208 
Pa.  St.  306. 

Rhode  Island. — Rose  v.  Bennett,  25  R.  I.  405. 


South  Carolina.  — ■  Gibson  v.  Greenville,  64  S. 
Car.  455,  State  v.  Bowman,  66  S.  Car.  140; 
State  v.  Morris,  67  S.  Car.  153;  Richland  Drug 
Co.  v.  Moorman,  71  S.  Car.  236.  See  also  State 
v.  Durant,  71  S.  Car.  311. 

Texas.  —  Gibbs  v.  Ashford,  27  Tex.  Civ.  App. 
629;  Altgelt  v.  Campbell,  (Tex.  Civ.  App.  1904) 
78  S.  W.  Rep.  967. 

Virginia.  —  U.  S.  Fidelity,  etc.,  Co.  v.  Pee- 
bles, 100  Va.  585  :  Lewis  v.  Christian,  101  Va. 
135- 

IVashingtou.  —  State  v.  Taylor,  36  Wash.  607. 
West  Virginia.  —  Marstiller  v.  Ward,  52  W. 
Va.  74. 

Wisconsin.  —  Roberts  v.  Erickson,  117  Wis. 
324- 

742.  1.  Duty  Must  Be  Clearly  Enjoined  by 
Law.  —  State  v.  Hurley,  73  Conn.  536.  See 
also  State  v.  Smith,  iit  La.  319,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  740,  741. 

2.  Private  Rights  Not  Enforced  by  Mandamus. 

—  State  v.  Hartford  St.  R.  Co.,  76  Conn.  174; 
Lahiff  v.  St.  Joseph's  Total  Abstinence,  etc., 
Soc,  76  Conn.  648,  100  Am.  St.  Rep.  1012/; 
Terrell  v.  Georgia  R.,  etc.,  Co.,  115  Ga.  104; 
Akerman  v.  School  Com'rs,  118  Ga.  334;  At- 
lanta v.  Wright,  119  Ga.  211. 

743.  1.  Contract  Duties  Not  Enforced  by 
Mandamus.  — -Howe  v.  Southrey.  144  Cal.  767; 
State  v.  New  Orleans  Gas  Light  Co.,  108  La. 
67;  Payne  v.  School  Dist.  No.  3-25-10,  87  Mo. 
App.  415  ;  Weidenfeld  v.  Keppler,  84  N.  Y.  App. 
Div.  235,  affirmed  176  N.  Y.  562;  Mt.  Vernon 
v.  State,  71  Ohio  St.  428,  104  Am.  St.  Rep.  783. 

6.  Writ  Does  Not  Lie  to  Undo  What  Has  Been 
Done.  — State  v.  St.  Paul,  104  La.  280;  Dental 
Soc.  v.  Jacobs,  103  N.  Y.  App.  Div.  86,  citing 
19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  743; 
Butler  v.  Board  of  Aldermen,  22  R.  I.  249 ; 
Corbett  v.  Naylor,  25  R.  I.  520  ;  State  v.  Bow- 
man, 66  S.  Car.  140. 

7.  Writ  Not  Proper  to  Restrain  Action.  — 
State  v.  Police  Jury,  108  La.  311;  State  v. 
Board  of  Education,  25  Ohio  Cir.  Ct.  424; 
State  v.  Bowman,  66  S.  Car.  140. 

744.  5.  Mandamus  to  Judicial  Officers,  — 
See  Crocker  v.  Conrey,  140  Cal.  213;  Keady 
Owers,  30  Colo.  1  ;  Bostock  v.  Sams,  95  Md. 
400,  93  Am.  St.  Rep.  394  :  Dickson  v.  Judge, 
736  Mich.  479.  11  Detroit  Lea.  N.  85:  State 
v.  Scow,  93  Minn,  ii;  State  V.  Thomas,  25 
Mont.  226:  State  v.  Chapman,  67  Ohio  St.  1; 
Finlev  v.  Territory,  t2  Okla.  621. 

8.  Writ  Limited  to  Official  Persons.  —  People 
v.  Mottinger.  212  Til.  530. 

745.  1.  Mandamus  Against  Private  Persons. 

—  Mercier  v.  Rov.  16  Ouebec  Super.  Ct.  510. 

3.  De  Facto  Officers.  -  Mockett  v.  State,  (Neb. 
1903)  97  N.  W.  Rep.  588. 
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7  lt>.      Corporations.  —  See  note  4. 

4.  Other  Adequate  Remedy — a.  In  General.  —  See  notes  5,  6. 
b.  Sufficiency  of  Remedy  to  Oust  Jurisdiction  in  Man- 
damus—  (1)  In  General.  —  See  note  8. 
7  Hi.    See  notes  i,  2,  4,  8. 
7  17.    Sec  note  i. 

(2)  Indictment  or  Criminal  Prosecution.  —  See  note  2. 

(3)  Impeachment  of  Officer.  —  See  note  4. 

(4)  Equitable  Remedies.  —  See  note  5. 
748.    See  note  1. 

(5)  Statutory  Remedies.  —  See  notes  5,  6. 
740.    See  notes  I,  3. 

(6)  Ordinary  Action  at  Law.  —  See  notes  4,  5,6. 


715.  4.  Private  Corporations.  —  See  Atlanta  v. 
Wright,  119  Ga.  207;  Weidenfeld  v.  Keppler, 
84  N.  Y.  App.  Div.  235,  affirmed  176  N.  Y. 
562. 

5.  See  Rex  v.  Stepney,  (1902)  1  K.  B.  317, 
71  L.  J.  K.  B.  238,  86  L.  T.  N.  S.  21,  50 
W.  R.  412,  66  J.  P.  183. 

6.  Absence  of  Other  Remedy  Not  Conclusive 
that  Writ  Will  Lie.  —  Fleshman  v.  McWhorter, 
54  W.  Va.  161  ;  Roberts  v.  Paul,  50  W.  Va. 
528. 

8.  Mandamus  Lies  Where  Other  Remedy  Is  In- 
adequate—  England.  —  Rex  v.  Stepney,  (1902) 
1  K.  B.  317,  71  L.  J.  K.  B.  238. 

California.  —  Holtum  v.  Greif,  144  Cal.  521. 

Indiana.  —  King  v.  Martin  County,  34  Ind. 
App.  231. 

Iowa.  —  Rummel  v.  Dealy,  112  Iowa  503. 

Maryland.  —  Baltimore  University  V.  Colton, 
98  Md.  623. 

Minnesota.  —  State  v.  Gunn,  92  Minn.  436. 

Missouri.  —  State  v.  Patton,  108  Mo.  App. 
26:  State  v.  Tenter,  96  Mo.  App.  416. 

Montana.  —  State  v.  District  Ct.,  32  Mont.  37. 

Nebraska.  —  Horton  v.  State,  60  Neb.  701; 
Hopkins  v.  State,  64  Neb.  to;  Moores  v.  State, 
(Neb.  1904)  99  N.  W.  Rep.  249. 

New  Hampshire.  —  Goodell  v.  Woodbury,  71 
N.  H.  379,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  cd.)  745. 

New  Jersey.  —  Edward  C.  Jones  Co.  v.  Gut- 
tenberg,  66  N.  J.  L.  659. 

Oklahoma.  —  Territory  v.  Crum,  13  Okla.  9. 

Virginia.  —  Sinclair  v.  Young,  100  Va.  284, 
4  Va.  Sup.  Ct.  176. 

Washington.  —  State  v.  McQuade,  36  Wash. 
579- 

Wyoming.  —  Lobban  v.  State,  9  Wyo.  377. 

710.  1.  Remedy  Must  Be  Adequate  to  Enforce 
Duty.  —  Rex  v.  Stepney,  (1902)  1  K.  B.  317, 
71  L  J.  K.  B.  238,  86  L.  T.  N.  S.  21,  50  W.  R. 
412,  66  T.  P.  183;  Baltimore  University  v.  Col- 
ton, 08  Md.  623;  State  v.  Fraker,  166  Mo.  130; 
Goodell  v.  Woodbury.  71  N.  H.  379,  citing  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  745- 

717. 

2.  Remedy  Must  Afford  Specific  Relief.  —  Rob- 
ertson -■.  Alameda  Free  Public  Library,  136 
Cal.  403:  Hopkins  v.  State,  64  Neb.  10;  Goodell 
v.  Woodbury,  71  N.  H.  379,  citing  19  Am.  and 
!?!*G.  Evcyc.  of  Law  (2d  ed.)  745-747;  Hazel- 
wood  v.  Rogan,  95  Tex.  295;  Lobban  v.  State, 
9  Wyo.  377. 

4.  More   Tedious   Remedy.  —  State  v.  Hatch. 


36  Wash.  164.  Con' bare  State  v.  Gardner,  32 
Wash.  550,  98  Am.  St.  Rep.  858. 

8.  Remedy  Against  Third  Person.  —  American 
Bridge  Co.  v.  Wheeler,  35  Wash.  40. 

747.  1.  Relief  by  Application  to  Another 
Officer. — Goodell  v.  Woodbury,  71  N.  H.  379, 
quoting  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
cd.)  747- 

2.  Criminal  Prosecution  No  Bar  to  Issuance  of 
Mandamus.  —  People  v.  Listman,  (Supm.  Ct. 
Spec.  T.)  40  Misc.  (N.  Y.)  372,  affirmed  84 
N.  Y.  App.  Div.  633,  82  N.  Y.  Supp.  784; 
Chapin  v.  P^rt  Angeles,  31  Wash.  535. 

4.  Impeachment  an  Inadequate  Remedy.  — 
Goodell  v.  Woodbury,  71  N.  H.  379,  citing  19 
4m.  and  Eng.  Encyc.  oj?  Lav  (2d  ed.)  747. 

5.  Equitable  Remedy  Not  Conclusive  Against 
Writ.  —  Baltimore  University  v.  Colton,  98 
Md.  623 ;  People  v.  New  York  Cent.,  etc.,  R. 
Co.,  168  N.  Y.  187;  Douglas  v.  McLean,  25  Pa. 
Super.  Ct.  9  ;  State  v.  Wisconsin  Cent.  R.  Co., 
123  Wis.  551. 

74§.  1.  Mandamus  Denied  Because  of  Remedy 
in  Equity.  —  Burlington,  etc.,  R.  Co.  v.  People, 
(Colo.  App.  1904)  77  Pac.  Rep.  1026;  State  v. 
Hartford  St.  R.  Co.,  76  Conn.  174;  Clarke  v. 
Hill,  132  Mich.  434,  9  Detroit  Leg.  N.  671  ; 
State  v.  Fawcett,  64  Neb.  496. 

5.  Specific  Statutory  Remedy  a  Bar  to  Mandamus. 

—  Scarbrough  v.  Watson,  140  Ala.  349  ;  Perry  v. 
Hull,  180  Mass.  547;  Selectmen  v.  Templeton  St. 
R.  Co.,  184  Mass.  294;  Taubman  v.  Aurora  Co., 
14  S.  Dak.  206  ;  Smith  v.  Conner,  98  Tex.  434. 

6.  Statutory  Remedy  Inadequate.  —  State  v. 
Gibson,  18.1  Mo.  490. 

749.  1.  Penalty.  —  Bay  State  Gas  Co.  v. 
State,  4  Penn.  (Del.)  497  ;  People  V.  Listman, 
(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  372, 
affirmed  84  N.  Y.  App.  Div.  633,  82  N.  Y.  Supp. 
784. 

3.  Statutory  Remedy  Cumulative,  —  Chapin  v. 

Port  Angeles,  31  Wash.  535. 

4.  Action  for  Damages  Not  an  Adequate  Remedy. 

-—  People  ''.  Lindenthal,  77  N.  Y.  App.  Div. 
515;  People  v.  Greene,  95  N.  Y.  App.  Div. 
397 ;  People  v.  New  York  Cent.,  etc.,  R.  Co., 
168  N.  Y.  187. 

5.  Action  upon  Official  Bond.  —  American 
Bridge  Co.  v.  Wheeler,  35  Wash.  40. 

6.  Action  at  Law  Adequate  to  Compel  Payment. 

—  Davis  v.  Jewett,  69  Kan.  651;  Maurer  7'. 
State,  (Neb.  1904)  98  N.  W.  Rep.  426;  Storer 
Post  v.  Page,  70  N.  H.  280 ;  Farr  v.  St.  Johns- 
hury,  73  Vt.  42. 
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750.  (7)  Remedy  by  Appeal,  Error,  or  Certiorari.  —  See  notes  3,  4. 

751.  Sec  note  1. 

5.  Discretion  of  Court  —  a.  General  Rules.  —  See  note  4. 


750.  3.  Remedy  by  Appeal,  Error,  or  Certio- 
rari Ousts  Remedy  by  Mandamus — ■  United  States. 
—  In  re  Huguley  Mfg.  Co.,  184  U.  S.  297; 
In  re  Key,  189  U.  S.  84. 

Alabama.  —  Bickley  v.  Bickley,  129  Ala.  403; 
Ex  b.  Campbell,  130  Ala.  171  ;  Southern  R.  Co. 
v.  Walker,  132  Ala.  62. 

California. — •  Aldrich  v.  Superior  Ct.,  135 
Cal.  12.  See  also  Williams  v.  Bagnelle,  (Cal. 
1902)  70  Pac.  Rep.  1058,  rehearing  granted 
(Cal.  1903)  71  Pac.  Rep.  445,  reversed  on  re- 
hearing  138  Cal.  699. 

Colorado.  — -  People  v.  District  Ct.,  32  Colo. 
166. 

Idaho.  —  Heitman  v.  Morgan,  10  Idaho  562. 

Indiana. — -Stater.  Schmetzer,  156  Ind.  528. 

Louisiana.  —  State  v.  King,  105  La.  731; 
State  v.  Judge,  107  La.  474. 

Maryland.  —  Bembe  v.  Anne  Arundel  County, 
04  Md.  330. 

Michigan.  —  Moran  v.  Wayne  Circuit  Judge, 
125  Mich.  6,  7  Detroit  Leg.  N.  387;  Detroit, 
etc.,  R.  Co.  v.  Eaton  Circuit  Judge,  128  Mich. 
495,  8  Detroit  Leg.  N.  761  ;  Hyde  v.  Chadwick, 
(Mich.  1902)  90  N.  W.  Rep.  333,  9  Detroit 
Leg.  N.  170;  Steel  v.  Clinton  Circuit  Judge,  133 
Mich.  695,  10  Detroit  Leg.  N.  364;  Blackburn 
v.  Alpena  Circuit  Judge,  136  Mich.  48,  10  De- 
troit Leg.  N.  971  ;  Cattermole  v.  Ionia  Circuit 
Judge,  136  Mich.  274,  11  Detroit  Leg.  N.  21  ; 
Skutt  v.  Kent  Circuit  Judge,  136  Mich.  477,  11 
Detroit  Leg.  N.  85  ;  Hopper  v.  Stowe,  (Mich. 

1904)  100  N.  W.  Rep.  266,  11  Detroit  Leg.  N. 
205  ;  Recor  v.  St.  Clair  Circuit  Judge,  (Mich. 

1905)  102  N.  W.  Rep.  643,  11  Detroit  Leg.  N. 
778. 

Missouri.  —  State  v.  Smith,  172  Mo.  446. 

Montana. — State  v.  District  Ct.,  26  Mont.  274. 

Nebraska.  —  State  v.  Houseworth,  63  Neb. 
658:  State  v.  Westover,  (Neb.  1902)  89  N.  W. 
Rep.  1002;  State  v.  Graves.  66  Neb.  17;  State 
v.  Jessen,  66  Neb.  515. 

New  Jersey.  —  Stockton  v.  Board  of  Educa- 
tion, (N.  J.  1905)  59  Atl.  Rep.  1061. 

New  York.  —  People  v.  Matthies,  179  N.  Y. 
242,  affirming  92  N.  Y.  App.  Div.  16. 

Texas.  —  State  v.  Fisher,  94  Tex.  491  ;  Krue- 
gel  v.  Nash,  31  Tex.  Civ.  App.  15 

Washington.  —  State  v.  Tallmnn,   29  Wash. 

Wisconsin.  —  State  v.  Elliott,  108  Wis.  163. 

Certiorari.  —  Where  no  appeal  is  provided, 
but  the  plaintiff  might  elect  to  take  the  case 
up  by  certiorari,  and  has  asked  for  a  proce- 
dendo to  the  commissioners,  this  is  not  im- 
perative, like  an  appeal,  and  the  plaintiff  may 
have  mandamus  to  compel  public  officers  to 
obey  a  plain  duty  prescribed  by  statute.  Perry 
v.  Chatham  County  130  N.  Car.  558. 

4.  Writ  Not  Used  for  Correction  of  Errors,  — 
U.  S.  v.  Hitchcock,  190  U.  S.  316.  affirming  21 
App.  Cas.  fiD.  C.I  252;  Gay  v.  Torrance.  143 
Cal.  169;  People  v.  Carpenter,  29  Colo.  365; 
Preslon  v.  Board  of  Education,  124  Iowa  355; 
State  v.  First  Indicia]  District  Ct.,  24  Mont. 
530;  Ewb-ink  v.  Turner,  134  N.  Car.  77;  State 
v.  Wait?,  70  Ohio  St.  149. 


751.    1.  Appeal  Unavailable  or  Inadequate. — 

Rex  v.  Stepney,  (19021  1  K.  B.  317,  71  L.  J. 
K.  B.  238;  Holtum  v.  Greif,  144  Cal.  521  ;  Wil- 
liams v.  Cleaveland,  76  Conn.  426 ;  State  v. 
Graves,  66  Neb.  17;  State  v.  Fraker,  166  Mo. 
130;  State  v.  District  Ct.,  32  Mont.  37;  State 
v.  Menzie,  17  S.  Dak.  533. 

4.  Writ  Is  Discretionary  with  Court —  United 
States.— In  re  Key,  189  U.  S.  84. 

California.  —  Gay  v.  Torrance,  145  Cal.  144. 

Connecticut.  —  Hartford  v.  Hartford  St.  R. 
Co.,  73  Conn.  327  ;  Hartford  v.  Hartford  St.  R. 
Co.,  74  Conn.  194. 

Delaware.  —  Road  Com'rs  v.  New  Castle,  a 
Penn.  (Del.)  466. 

Illinois.  —  People  v.  Chicago,  193  111.  507; 
People  v.  Board  of  Trade,  193  111.  577;  People 
7'.  Rose,  211  111.  252;  Hall  v.  Mann,  96  111.  App. 
659:  Cicero  v.  People,  105  111.  App.  406;  People 
v.  Chicago,  106  III.  App.  72. 

Indiana.  —  State  v.  Clinton  County,  162  Ind. 
580. 

Iowa.  —  Vincent  v.  Ellis,  116  Iowa  609. 

Kansas.  —  Orr  v.  Atchtson,  66  Kan.  789; 
Pherson  v.  Young,  69  Kan.  655  ;  State  v.  Snell, 
fiag,  (Kan.  19051  80  Pac.  Rep.  966. 

Maryland.  —  Upshur  v.  Baltimore,  94  Md.  743., 

Michigan.  —  MacKinnon  v.  Auditor-Gen.,  13* 
Mich.  552,  9  Detroit  Leg.  N.  177;  O'Brien  »„ 
Wayne  Circuit  Judge,  131  Mich.  67,  9  Detioifc 
Leg.  N.  176;  Fletcher  v.  Alpena  Circuit  Judge. 
136  Mich.  511,  11  Detroit  Leg.  N.  105. 

Missouri.  —  State  v.  Gibson,  187  Mo.  536,, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  751. 

Xehr,tska.  —  State  v.  Holmes,  (Neb.  1902)  91 
N.  W.  Rep.  175;  Donahue  v.  State.  (Neb.  1903) 
96  N.  W.  Rep.  1638;  State  v.  Moores,  (Neb. 
1904)  99  N.  W.  Rep.  842. 

Nevada.  —  Gamble  v.  First  Judicial  Dist. 
Ct.,  27  Nev.  233. 

New  Jersey.  —  Edward  C.  Jones  Co.  v.  Gut- 
tenberg,  66  N.  J.  L.  58,  affirmed  66  N.  J.  L.  659  ; 
O'Hara  v.  National  Biscuit  Co.,  69  N.  J.  L. 
198. 

Nptv  York.  —  People  v.  Interurban  St.  R. 
Co.,  177  N.  Y.  296,  affirming  85  N.  Y.  App.  Div. 
407;  People  v.  Lindenthal,  77  N.  Y.  App.  Div. 
515;  People-  v.  Oneida  County,  (Supm.  Ct.  Spec. 
T.)  36  Misc.  (N.  Y.)  597,  affirmed  68  N.  Y. 
App.  Div.  650  ;  CuIIen  v.  New  York  Telephone 
Co.,  106  N.  Y.  App.  Div.  250;  People  v.  List- 
n;an,  (Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.) 
372,  affirmed  84  N.  Y.  App.  Div.  633,  82  N.  Y. 
Supp.  784. 

Pennsylvania.  —  Com.  v.  State  Treasurer,  13 
Pa.  Dist.  431. 

South  Carolina.  —  Moore  v.  Napier,  64  S. 
Car.  566,  citing.  19  Am.  and  Eng.  Encyi:.  o» 
Law  (2d  ed.)  751. 

Sou'li  Pakoitl.  —  Taubman  t\  Aurora  County, 
14  S.  Dak.  206:  State  v.  Boyden,  (S.  Dak.  1904) 
10c  N.  W.  Rep.  763. 

Tennessee.  —  State  v.  Williams,  no  Tenn. 
540- 

Wyoming.  —  State   v.    Chattcrton,    12  Wyo. 

168." 
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7 till.    See  notes  1,2, 

/-.  Considerations  Affecting  Exercise  of  Discretion  — 
(l)  ///  General.  — See  note  3. 

7.»I.    See  notes  3,  4,  7,  10,  II,  12,  13,  14. 
3  .'».">.    See  note  I. 

(2)  Laches  and  Limitations.  —  See  notes  2,  4,  5,  6. 
7 Hit.    See  notes  1,  2. 

(4)  Writ  Unnecessary  or  Unavailing.  —  See  note  6. 
7.»7.    See  note  1. 


Canada.  —  Pettigrew  v.  Baillarge,  20  Quebec 
Super.  Ct.  173. 

1.  Discretion  Not  Arbitrary.  —  Gay  v. 
Torrance,  145  Cal.  144;  States.  Clinton  County, 
162  Ind.  580;  Vincent  v.  Ellis,  1 1 6  Iowa  609; 
State  v.  Gibson,  187  Mo.  536,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  751  [753 J  ; 
State  v.  Holmes,  (Neb.  1902)  91  N.  W.  Rep. 
175  ;  Loraine  v.  Pittsburg,  etc.,  R.  Co.,  205  Pa. 
St.  132;  Milster  v.  Spartanburg,  68  S.  Car.  26. 

2.  Mandamus  Called  a  Writ  of  Right. —  Windsor 
V.  Polk  County,  115  Iowa  738;  State  v.  Fraker, 
166  Mo.  130. 

"  The  writ  of  mandamus,  though  no  longer  a 
prerogative  writ,  only  becomes  a  writ  of  right 
when  it  shows  upon  its  face  that  the  petitioner 
has  a  clear  right  to  the  relief  he  seeks."  Stott 
v.  Chicago,  205  111.  281. 

3.  General  Considerations  Governing  Exeroise 
of  Discretion.  —  State  v.  Clinton  County,  162  Ind. 
580  ;  Pherson  v.  Young,  69  Kan.  655  ;  Stuart  v. 
Corlutte,  120  Mich.  611,  8  Detroit  Leg.  N. 
1081  ;  State  v.  Cottengin,  172  Mo.  134,  citing 
19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  753; 
Moores  v.  State,  (Neb.  1904)  99  N.  W.  Rep. 
249  ;  State  v.  Williams,  110  Tenn.  549.  See  also 
State  v.  McQuade,  36  Wash.  579. 

Mere  Inconvenience  of  Compliance  is  not  suf- 
ficient reason  for  refusal  to  enforce  obedience 
by  mandamus.  Com.  v.  Pittsburg,  209  Pa.  St. 
333- 

75  I.  3.  Public  Interest  Considered.  —  Hart- 
ford i\  Hartford  St.  R.  Co.,  74  Conn.  104. 

4.  Doubtful  and  Difficult  Cases.  —  Cicero  v. 
People,  105  111.  App.  406;  People  v.  Chicago, 
106  III.  App.  72;  State  v.  Cottengin,  172  Mo. 
J34,  citing  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  753  [754]  ;  Padavano  v.  Fagan,  66  N. 
J.  L.  167. 

7.  Relator  Responsible  for  Act  Complained  Of.  — 

Donahue  v.  State,  (Neb.  1903)  96  N.  W.  Rep. 

1038. 

10.  Compliance  in  Violation  of  Spirit  of  Law.  — 

See  Moore  v.  Napier,  64  S.  Car.  564. 

11.  Decision  of  Questions  Between  Persons  Not 

Parties. —  State  v.  Cottengin,  172  Mo.  134, 
citiv.g  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
td.)  7S3  [754L 

12.  No  Right  to  Ultimate  Relief  Sought.  —  Gay 
v.  Torrance,  145  Cal.  144,  citing  19  Am.  and 
Eng.  E.vcy<\  of  Law  (2d  ed.)  754;  De  la  Beck- 
with  v.  Superior  Ct.,  146  Cal.  496. 

13.  Matters  Arising  After  Institution  of  Pro- 
ceedings. —  liishoff  v.  State,  43  Fla.  67. 

14.  Relator  Must  Be  Entitled  at  Time  of  De- 
cision. —  Davenport  v.  Los  Angeles,  146  Cal. 
508 :  French  v.  State  Senate,  146  Cal.  604 ; 
People  v.  Old  Guard,  87  N.  Y.  App.  Div.  478, 
affirmed  178  N.  Y.  576. 

1: 


755.  1,  Repeal  of  Statute  or  Ordinance  Pend- 
ing Proceedings.  —  Preferred  Tontine  Mercan- 
tile Co.  v.  Secretary  of  State,  133  Mich.  395,  10 
Detroit  Leg.  N.  233. 

2.  Statute  of  Limitations  Not  Applicable.  — 
People  v.  Greene,  87  N.  Y.  App.  Div.  346  ;  Mc- 
Curdy  v.  Conner,  95  Tex.  246.  Contra,  Jones 
v.  Police  Com'rs,  141  Cal.  96. 

A  Statute  Applicable  to  Special  Proceeding!.  — 
People  v.  Marsh,  82  N.  Y.  App.  Div.  571,  af- 
firmed 178  N.  Y.  618. 

4.  Discretion  Guided  by  Analogy  of  Statute.  — 
Manchester  v.  Furnald,  71  N.  H.  153;  Milster 
r.  Spartanburg,  68  S.  Car.  26. 

6.  Laches  Ground  for  Denying  Writ.  —  San 
Luis  Obispo  County  v.  Gage,  139  Cal.  398; 
State  v.  Wright,  67  Kan.  847;  State  v.  Police 
Board,  107  La.  165,  quoting  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  775  [755]  ;  State  v. 
Gibson,  187  Mo.  536;  State  v.  District  Ct,  29 
Mont.  265;  State  v.  Holmes,  (Neb.  1902)  91 
N.  W.  Rep.  175,  citing  ig  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  755;  People  v.  Sturgis,  82  N. 
Y.  App.  Div.  580  ;  People  v.  Maxwell,  87  N.  Y. 
App  Div.  3<)t  ;  People  v.  Greene,  87  N  Y.  App. 
Div.  346;  Milster  v.  Spartanburg,  68  S.  Car. 
26. 

6.  What  Constitutes  Laches.— See  Cahill  v.  Su- 
perior Ct.,  145  Cal.  42;  State  v.  Police  Board, 
107  La.  162,  quoting  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  775  [755]  :  State  v.  Smith, 
172  Mo.  6)8;  People  v.  Marsh,  82  N.  Y.  App. 
Div.  571,  affirmed  178  N.  Y.  618;  People  v. 
Greene,  87  N.  Y.  App.  Div.  346. 

756.  1 .  Delay  Not  Exceeding  Statutory  Period. 
Hanna  v.  Chalker.  136  Mich.  8,  10  Detroit  Leg. 
N.  95S. 

2.  Delay  Short  of  Statutory  Period  May  Bar  Re- 
lief. —  State  v.  Gibson,  187  Mo.  536;  State  v. 
Holmes,  (Neb.  1902)  91  N.  W.  Rep.  175. 

6.  Writ  Unnecessary.  —  Ellis  v.  Warkman,  144 
Cal.  113;  State  v.  Frnzier,  (Tenn.  1905)  86  S. 
W.  Rep.  3  to;  State  v.  Sunset  Telephone,  etc., 
Co.  30  Wash.  686,  citing  19  Am.  and  Fng. 
Encyc.  of  L.»w  (2d  ed.:  756;  State  v.  Superior 
Ct.,  37  Wa«h.  30;  Hall  v.  Staunton,  55  W.  Va. 
68.1,  quoting  19  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  756. 

757.  1.  Writ  Unavailing,  Fruitless,  or  Nuga- 
tory—  United  Stctes.  —  U.  S.  v.  Norfolk,  etc., 
R.  Co.,  (C.  C.  A.I  118  Fed.  Rep.  >;s6.  citing  19 
Am.  and  Fvg.  Encyc.  or  Law  (2d  ed.)  736 
[757.1. 

Delaivarr.  —  R.iad  Com'rs  v.  New  Castle,  a 
Penn.  (Del.)  466. 

F'.orida.  —  Bishoff  v.  State,  43  Fla.  67. 

Illinois.  -  People  v.  Finley.  97  111.  App.  214; 
People  "•.  Chicago.  106  111.  App.  72.  Compart 
People  v.  Alton,  209  Til.  461. 
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See  notes  1 ,  3,  4. 

6.  Demand  and  Kefusal —  a.  NECESSITY.  —  Sec  note  2. 
See  note  1. 
See  note  1. 

b.  Sufficiency  of  Demand.  —  See  notes  2.  4. 

c.  What  Constitutes  Refusal  or  Default.  — See  notes  4,  5, 


758. 
759. 
760. 
761. 

762. 

6,  7,  8,  9. 

7.  Time  of  Performance. —  See  note  10. 
763.    8.  Expiration  of  Term  of  Office.  —  See  notes  1,  2. 

9.  Determination  of  Constitutional  Questions  —  a.   In  GENERAL. — 

See  notes  3,  4. 

b.  Unconstitutionality  of  Statute  as  Ground  for  Relief. 
—  See  notes  7,  8. 


Kansas,  — -  Ellis  v.  Whitaker,  62  Kan.  582. 

Louisiana.  —  State  v.  St.  Paul,  104  La.  280; 
State  v.  Police  Jury,  108  La  311.  State  v. 
Lewis,  111  La.  693:  State  v.  Sommerville,  m 
La.  1015. 

Maryland.  —  Sumrnerson  v.  Schilling,  94  Md. 
582  ;  Duvall  v.  Swann,  94  Md.  608. 

Michigan.  —  Hatch  v.  Frazer,  (Mich.  1904) 
101  N.  W.  Rep.  228. 

Missouri.  —  State  v.  Police  Com'rs,  80  Mo. 
App.  206,  aiKrmed  184  Mo.  109  ;  State  v.  Cor- 
ley,  168  Mo.  126. 

Montana. —  State  v.  District  Ct.,  29  Mont. 
265  ;  State  r.  Toole,  32  Mont.  4. 

Oregon.  —  State  v.  Williams,  45  Oregon  314, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  757- 

Tevas.  —  Capps  v.  Russell,  25  Tex.  Civ.  App. 
257  ;  Testard  v.  Brooks,  (Tex.  Civ.  App.  1902) 
70  S.  W.  Rep.  240. 

H  est  Virginia.  —  Hall  v.  Staunton,  55  W. 
Va.  686,  quoting  19  Am.  and  Eng.  Encyc.  01 
Law  (2d  ed.)  756  [757]. 

75§.  1.  Acts  Impossible  of  Performance.  — 
McClatchy  v.  Matthews,  135  Cal.  274;  Baj 
State  Gas  Co.  v.  State,  4  Penn.  (Del.)  497; 
Road  Com'rs  v.  New  Castle,  2  Penn.  (Del.) 
466;  People  v.  Chicago,  106  111.  App.  72;  State 
v.  Police  Jury,  108  La.  31 1 ;  State  v.  Board  of 
Elections,  24  Ohio  Cir.  Ct.  654 ;  Holdermann 
v.  Schane,  56  W.  Va.  11. 

3.  Acts  Which  Respondent  Is  Willing  to  Perform. 
—  Park  v.  Chandler,  113  Ga.  647. 

4.  Abstract  Right.  —  Gay  v.  Torrance,  145 
Cal.  144,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  758;  De  la"  Beckwith  v.  Superior 
Ct.,  1 46  Cal.  496;  U.  S.  v.  Root,  18  App.  Cas. 
(D.  C.)  239  ;  State  v.  Associated  Press,  159 
Mo.  410,  8i  Am.  St.  Rep.  368;  Payne  v.  Staun- 
ton, 55  W.  Va.  209,  quoting  to  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  758;  Hall  v.  Staunton, 
55  W.  Va.  686,  quoting  19  Am.  and  Eng. 
F^rvr.  of  Law  (2d  ed.)  756  [7";81. 

759.  2.  Demand  and  Refusal  Necessary.  — 
Mn«clpy  v.  Collins.  133  Ala.  326:  Wilson  v. 
Veterans'  Home.  13R  Cal.  67:  State  Board  of 
Equalization  v.  People,  19:  111.  528:  People  v. 
Gil. lions.  9'  III.  App.  1:67;  State  r.  Fisher,  n? 
Jnd.  412:  State  Holmes,  (Neb.  1903)  97  N. 
W.  Rrn.  213;  Swan  v.  Wilderson,  10  Okla. 
ei7:  Cavanatisrh  v.  Pawtucket,  23  R.  L  102: 
Petticrrew  v.  Baillarge.  20  Quebec  Super.  Ct. 

700.    1.  Demand  and  Refusal  Unnecessary  In 


Case  of  Strictly  Public  Duties.  —  U.  S.  v.  Saund- 
ers, (C.  C.  \.)  124  Fed.  Rep.  124;  Rizer  v. 
People,  18  Colo.  App.  48,  citing  19  Am.  and 
Em,.  Encyc.  of  Law  (2d  ed.)  759  [760]  ;  State 
Board  of  Equalization  v.  People,  191  111.  528; 
Milster  v.  Spartanhurg,  68  S.  Car.  26;  Lewis 
v.  Christian,  101  Va.  135;  State  v.  Byrne,  32 
Wash.  264.  See  also  Wilson  v.  Veterans'  Home, 
138  Cal  67. 

761.  1.  Demand  Excused  Where  It  Would  Be 
Useless.  —  Davenport  Gas,  etc.,  Co.  v.  Daven- 
port, 124  Iowa  27,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  761.  See  also  Wilson 
V.  Veterans'  Home,  138  Cal.  67. 

2.  Sufficiency  of  Demand  in  General.  —  Bay 
State  Gas  Co.  v.  State,  4  Penn.  (Del.)  238; 
Com.  v.  Pittsburg,  209  Pa.  St.  333. 

4.  Demand  Such  as  Defendant  Should  Comply 
With.  —  Com.  v.  Pittsburg,  209  Pa.  St.  333. 

7052.  4.  Sufficiency  of  Refusal  or  Default  in 
General. — ■  Bay  State  Gas  Co.  v  State,  4  Penn. 
(Del.)  238;  Loewenthal  v.  People,  192  111.  222; 
State  v.  Houseworth,  63  Neb.  658  ;  People  v. 
Oneida  County,  (Supm.  Ct.  Spec.  T.)  36  Misc. 
(  N.  Y.)  597.  affirmed  68  N   Y.  App.  Div.  650. 

5.  Reasonable  Postponement  Not  a  Refusal.  — 
Cavanaugh  v.  Pawtucket,  23  R.  I.  102. 

6.  Unreasonable  Delay.  —  Swan  v.  Wilderson, 
10  Okla.  547. 

7.  Anticipated  Omissions  of  Duty.  —  Mann  v. 
People,  16  Colo.  App.  475;  Orman  v.  People, 
18  Colo.  App.  302;  State  v.  Kineval,  (Neb. 
1903)  97  N.  W.  Rep.  708;  State  v.  Board  of 
Flections,  24  Ohio  Cir.  Ct.  654  ;  Northwestern 
Warehouse  Co.  v.  Oregon  R.,  etc..  Co.,  32 
Wash.  218:  State  v.  Hunter,  mi  Wis.  582. 

8.  There  Is  a  Presumption. —  State  v.  Board  of 
Flections.  2.-1  Ohio  Cir.  Ct.  654. 

9.  Refusal  in  Advance  of  Time  for  Performance. 
—  State  v.  Metcalf,  (S.  Dak.  1904)  100  N.  W. 
Ren.  92'. 

10.  Time  for  Performance  Passed.  —  Slate 
v.  Cornell.  60  Neb.  694.  But  see  Goodman  v. 
Freeholders.  66   N.   T.  L.  571. 

703.  1.  Expiration  of  Term  of  Office.  —  State 
v.  S'nfe  Onv5«(":  3?  Mont.  13;  Holdermann 
v.  Sefcan^.  rr,  W  Vi.  tt. 

2.  Mandamus  Proner  After  Expiration  of  Term. 
_p;„V„  -.   -rvrrito-v         Okla.  621. 

3.  Act*  Prohibited  bv  Constitution.  —  State  v. 
Crni.'  (T-rm.  Ch   1001 1  64  S.  W.  Ren.  326. 

4.  Comnellin^  Action  in  Conformity  to  Consti- 
tution. -  Pr- ot-  t.   Stale.  162  Ind.  ?68. 

7.  Relator  May  Assert  Unconstitutionality  of 
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notes  1 ,  2 
765. 


c.  Unconstitutionality  of  Statute  as  a  Defense.  —  See 


10. 


Election  of  Remedies.  —  See  note  2. 
11.  Mandamus  Equivalent  to  Action  Against  State.  —  See  note  4. 
IV.  Acts  and  Proceedings  of  Public  Officers  and  Boards — ■ 
1.  Controversies  Relating  to  Office  —  a.  Appointment  of  Officer.  —  See 
notes  C,  9. 

760.    d.  Trial  of  Title  to  Office  —  in  General.  —  See  note  5. 

767.  Rule  Limited  to  Technical  Offices.  —  See  note  6. 

e.  Admission  or  Restoration  to  Office  —  (1)  General  Rules. 
—  See  note  7. 

768.  See  note  1. 

769.  (2)  Where  Office  Is  Full  De  Facto.  —  See  note  3. 

770.  See  note  2. 

771.  (3)  Limitations  of  Rule.  —  See  note  2. 
77SJ.    See  note  4. 

773.   g.  Civil' Service  Laws  — (i)  In  General.  — See  note  1. 


Statute. —  People  v.  Grout,  179  N.  Y.  417; 
State  v.  Hubbard,  12  Ohio  Cir.  Dec.  87. 

763.  8.  Necessity  of  Determining  Constitu- 
tional Question. — -State  v.  Curler,  26  Nev.  347. 

764.  1.  Unconstitutionality  Not  Available  as 
a  Defense.  —  State  V,  Morris,  67  S.  Car.  153. 
<.o>i  pare  Com.  v.  State  Treasurer,  13  Pa.  Dist. 
231- 

2.  Unconstitutionality  of  Statute  a  Good  Defense. 

—  See  Payne  v.  Staunton,  55  W.  Va.  202. 

3.  Interest  or  Duty  of  Officers  to  Raise  Question. 

—  Com.  v.  State  Treasurer,  13  Pa.  Dist.  240, 
auoting  1  g  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  764. 

765.  2.  Election  Between  Damages  and  Man- 
damus Necessary.  —  See  Lahiff  v.  St.  Joseph's 
Total  Abstinence,  etc.,  Soc,  76  Conn.  648,  100 
Am.  St.  Rep.  1012. 

4.  Mandamus  Equivalent  to  Action  Against 
State.  —  State  v.  State  Treasurer,  68  S.  Car.  41 1. 

6.  Appointment   Compelled  by   Mandamus.  — 
State  v.  Kinney,  63  Ohio  St.  304. 
9.  Nominating  and  Appointing  Power  Separated. 

—  Mandamus  will  lie  against  the  state  super- 
visor of  election?  in  Ohio  to  compel  him  to 
appoint  as  deputy  supervisor  one  who  is  regu- 
larly nominated  by  the  county  committee  of 
one  of  the  two  principal  political  parties.  State 
r    Kinney,  63  Ohio  St.  304. 

766.  6.  Title  to  Office  Not  Tried  on  Man- 
damuB  —  Colorado.  —  Cripple  Creek  v.  People, 
19  Colo.  App.  399. 

Michigan.  —  Hartwig  v.  Manistee,  134  Mich. 
61 S,  10  Detroit  Leg.  N.  637. 

Missouri.  --  State  'v.  Poiice  Com'rs,  80  Mo. 
App.  206,  affirmed  184  Mo.  109. 

Nebraska.  —  State  V.  Haverly,  62  Neb.  767. 

New  Jersey. —  Searing  v.  Clark,  (N.  J.  T903) 
SS  Atl.  Rep.  690. 

Nvw  York.  —  People  v.  Police  Com'rs,  774  N. 
Y.  450,  Yevirsing  79  N.  Y.  App.  Div.  82  ;  People 
V.  Countv  Board  of  Canvassers,  75  N.  Y.  App. 
Drv.  no:  People  v.  Hinsdale,  (Supm.  Ct.  Spec. 
T.)  43  Misc.  (N.  YD  182. 

Rhode  Isiand.  -  —  P.utler  v.  Board  of  Alder- 
men, 22  R.  T.  249. 

Sfe  also  Kline  v.  MrK°lvev.  (W.  Va.  1005) 
49  S  V..  Ron.  806.  But  see  Duer  v.  Dashiell, 
91  Md.  660;  Sinclair  v.  Young,  100  Va.  284. 


4  Va.  Sup.  Ct.  176.  Compote  Schmulbach  v. 
Speidel,  50  W.  Va.  553. 

767.  6.  Rule  Inapplicable  to  Employees  as 
Distinguished  from  Officers.  —  People  v.  Hamil- 
ton, 98  N.  Y.  App.  Div.  59,  affirming  (Supm.  Ct. 
Spec.  T.)  44  Misc.  (N.  Y.)  577;  People  v.  Mc- 
Adoo,  98  N.  Y.  App.  Div.  312. 

7.  Writ  Lies  to  Compel  Admission  to  Office. — 
Ward  v.  Sasscer,  98  Md.  281  ;  State  v.  Police 
Com'rs,  80  Mo.  App.  206,  affirmed  184  Mo.  109; 
Albright  v.  Territory,  (N.  Mex.  1905)  79  Pac. 
Rep.  719;  Com.  v.  Fleming,  23  Pa.  Super.  Ct. 
404;  Howard  v.  Burns,  14  S.  Dak.  383;  Kline 
v.  McKelvey,  (W.  Va.  1905)  49  S.  E.  Rep. 
896 ;  Schmulbach  v.  Speidel,  50  W.  Va.  553  ; 
State  ».  Kersten,  118  Wis.  287. 

76§.  1.  Restoration  to  Office.  —  Sherman  v. 
School  Com'is,  118  Ga.  334;  Marshall  v.  Illinois 
State  Reformatory,  103  III.  App.  65,  affirmed 
20J  111.  9;  State  v.  New  Orleans,  107  La.  632; 
People  v.  McAdoo,  98  N.  Y.  App.  Div.  312; 
People  v.  Coleman,  99  N.  Y.  App.  Div.  88 ; 
Kline  v.  McKelvey,  (W.  Va.  1905)  49  S.  E. 
Rep.  896. 

769.  8.  Writ  Will  Not  Lie  When  There  Is 

De  Facto  Incumbent. —  Cripple  Creek  v.  People, 
19  Colo.  App.  399;  People  v.  Police  Com'rs,  174 
N.  Y.  450,  reversing  79  N.  Y.  App.  Div.  82 ; 
People  v.  Hinsdale,  (Supm.  Ct.  Spec.  T.)  43 
Misc  (N.  Y.)  182.  But  see  Schmulbach  v. 
Speidel,  50  W.  Va.  553. 

770.  2.  Incumbent's  Title  Colorable  and  Void. 
—  See  Kline  v.  McKelvey,  (W.  Va.  1905)  49 
S.  F.  Rep.  806. 

771.  2.  Want  of  Clear  Legal  Right  — Man- 
damus Refused. —  Searing  v.  Clark,  (N.  J.  1903) 
55  Atl.  Rep.  690. 

772.  4.  Unreasonable  Delay  as  Ground  for 
Denying  Writ.  —  See  State  v.  Barrett,  22  Ohio 
Cir.  Ct.  104,  12  Ohio  Cir.  Dec.  231. 

773.  1.  Certifying  Payrolls.  —  Mandamus 
will  lie  to  compel  the  civil  service  commission 
of  New  York  city  to  certify  on  the  payrolls  the 
name  of  a  janitor  of  a  public  school,  notwith- 
standing the  fnct  that  such  janitor  may  have 
acted  wrongfully  in  the  employment  of  sub- 
ordinates. Dovle  v.  Knox,  67  N.  Y.  App.  Div. 
231.  See  also  People  v.  Ogden,  (Supm.  Ct. 
Spec.  T.)  11  Misc.  (N.  Y.)  246. 
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773.  (3)  Appointment.— 

774.  See  note  1. 
(4)  Reinstatement. 

775.  See  note  1. 
h.  Army,  Navy,  or  Militia.  —  See  note  3. 

776.  j.  Delivery  of  Books,  Records,  Insignia  of  Office,  Etc. 


See  notes  5,  9. 
—  See  notes  4,  5. 


(1)  Statement  of  Rule.  —  See  notes  2,  5. 


777. 
778. 
779. 
780. 

781. 
783. 

Claims  - 
notes  1,  3 
784. 


(2)  Title  to  Office  Not  Determined.  — >  See  note  6. 
2.  Municipal  Corporations.  —  See  notes  1,  4. 

5.  Public  Lands  — -  Ministerial  Duties.  ■ —  See  note  2. 
See  note  1. 

Discretionary  Duties.  —  See  note  12. 

6.  Attorney-General,  District  and  Prosecuting  Attorneys.  —  See  note  5. 

7.  Auditing  and  Fiscal  Officers  —  b.  Audit  and  Payment  of 
(1)  General  Rules —  (a)  Audit  of  Claims  —  It  Is  a  Well-settled  Rule. —  See 


Decision  of  Auditor  Not  Reviewed.  —  See  note  2. 
Rejection  of  Claim  Without  Exercise  of  Discretion.  —  See  note  4. 
786.     (bj  Issuance  of  Warrants  — General  Rule.  —  See  note  I. 


773.  5.  Certifying-  Persons  for  Appointment. 

—  See  Morrison  v.  Cantor,  75  N.  Y.  App.  Div. 
480,  reversing  (Supm.  Ct.  Spec.  T.)  38  Misc. 

(N.  Y.)  328,  affirmed  173  N.  Y.  646. 

9.  Office  Filled  De  Facto.  —  People  v.  Scan- 
nell,  63  N.  Y.  App.  Div.  243. 

774.  1.  Discretion  Not  Controlled. — People  v. 
Scannell,  63  N.  Y.  App.  Div.  243.  See  also 
Feople  v.  Dobbs  Ferry,  63  N.  Y.  App.  Div. 
276. 

4.  Reinstatement  by  Mandamus.  —  Thompson 
v.  Troup,  74  Conn.  121  ;  Chicago  v.  People,  210 
111.  84:  People  v.  Grout,  (Supm.  Ct.  Tr.  T.) 
45  Misc.  (N.  Y.)  47;  People  v.  Scannell,  172 
N.  Y.  316,  affirming  69  N.  Y.  App.  Div.  400; 
Sugden  v.  Partridge,  174  N.  Y.  87,  reversing  78 
N.  Y.  App.  Div.  644  ;  Jones  v.  Willcox,  80  N. 
Y.  App.  Div.  167. 

5.  Reinstating  Veteran  Soldiers.  —  Pratt  v. 
Phelan,  67  N.  Y.  App.  Div.  349. 

775.  1.  Laches  and  Delay.  —  State  v.  Police 
Board,  107  La.  165,  quoting  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  774  [775]  ;  People  v. 
Sturgis.  82  N.  Y.  App.  Div.  580. 

3.  Reinstatement  to  Rank  in  Army.  —  See  U. 
S.  v.  Root,  18  App.  Cas.  (D.  C.)  239. 

776.  2.  Mandamus  Lies  to  Compel  Delivery.  — 
State  v.  Givens,  (Fla.  1904)  37  So.  Rep.  308; 
Duer  v.  Da?biell,  91  Md.  660;  Ward  v.  Sasscer, 
98  Md.  281  :  Sinclair  v.  Young,  100  Va.  284, 
4  Va.  Sup.  Ct.  176. 

5.  Official  Duty  to  Surrender  Office  and  Its 
Belongings.  —  Sinclair  v.  Young,  100  Va.  284, 
4  Va.  Sup.  Ct.  176. 

777.  6.  Rule  that  Title  May  Be  Tried  on 
Mandamus.  —  See  Sinclair  v.  Young,  100  Va. 
284,  4  Va.  Sup.  Ct.  176. 

778.  1.  Writ  Lies  to  Enforce  Ministerial 
Duties.  —  Lawrence  v.  People,  188  111.  407; 
People  v.  Harris,  203  111.  272 ;  State  v.  Red 
Lodge,  30  Mont.  338;  Edward  C.  Jones  Co.  v. 
Cuttenberg,  66  N.  J.  L.  669,  citing  19  Am.  and 
Enc.  F.Mrvr.  of  Law  (2d  cd.)  778  ;  Holroyd  V. 
Indian  Lake.  180  N.  Y.  318,  affirming  85  N.  Y. 
App.  Div.  246. 

4.  Disoretionary  Duties  of  Municipal  Corpora- 


tions. —  Cleveland  v.  U.  S.,  (C.  C.  A.)  111  Fed. 
Rep.  341  ;  State  v.  Noblesville,  156  Ind.  590. 

77J).  2.  Writ  Lies  to  Enforce  Ministerial 
Duties.—  U.  S.  v.  Hitchcock,  19  App.  Ca=.  (D. 
C)  33J- 

Mandamus  Will  Issue  to  Reinstate  a  Purchaser 

upon  the  records  of  the  land  office  after  wrong- 
ful cancellation  by  the  commissioner  of  the 
land  office.    Hazelwood  v.  Rogan,  95  Tex.  295. 

Writ  Issued  to  Compel  Recognition  of  Lease.  — 
State  V.  Callvert,  33  Wash.  380. 

780.  1.  No  Clear  Legal  Right  —  Writ  Denied 
on  Merits.  —  Juencke  v.  Terrell,  98  Tex.  237. 

12.  Discretion  Not  Controlled  by  Writ.  —  U.  S. 
V.  Hitchcock,  190  U.  S.  316;  U.  S.  v.  Hitchcock, 
19  App.  Cas.  (D.  C.)  347;  State  v.  Smith,  11 1 
La.  319;  Beebe  v.  State  Land  Office, '  (Mich. 
1904)  100  N.  W.  Rep.  128,  11  Detroit  Leg.  N. 
197  ;  Clark  v.  Terrell,  98  Tex.  15. 

781.  5.  Proceedings  to  Forfeit  Charter  of  Cor- 
poration. —  Lewright  v.  Bell,  94  Tex.  556.  Com- 
pare Buggeln  v.  Doe,  (Ariz.  1904)  76  Pac.  Rep. 
458. 

783.  1.  Audit  Compelled   by  Mandamus.  — 

Contra  Costa  Water  Co.  v.  Breed,  139  Cal. 
432;  People  v.  Washington  County,  66  N.  Y. 
App.  Div.  66;  Colby  v.  Day,  75  N.  Y.  App. 
Div.  211,  reversed  on  other  grounds  177  N.  Y. 
548;  People  v.  Mole,  85  N.  Y.  App.  Div.  33; 
People  v.  Livingston  County,  89  N.  Y.  App.  Div. 
152;  Martin  v.  Clark,  133  N.  Car.  178;  State  v. 
Morris,  67  S.  Car.  153  ;  Poling  v.  Board  of 
Education,  50  W.  Va.  374. 

8.  Discretion  Not  Controlled.  —  State  v.  Al- 
bright, 11  N.  Dak.  22:  State  v.  Morris,  67  S. 
Car.  153;  Simons  v.  Military  Board,  99  Va. 
390  ;  Poling  v .  Board  of  Education,  50  W.  Va. 
374- 

784.  2.  Audit  Not  Reviewed  on  Mandamus. 

—  People  v.  Clark,  174  N.  Y.  259,  reversing 
79  N.  Y.  App.  Div.  78;  People  v.  Matthies,  179 
N.  Y.  242,  affirming  92  N.  Y.  App.  Div.  16. 

4.  Claim  Rejected  Without  Exercise  of  Discretion. 

—  Chipman  v.  Wayne  County  Auditors,  127 
Mich.  490,  8  Detroit  Leg.  N.  471. 

786.    1.  Issuance  of  Warrant  Compelled  by 
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7  SO.     Claims  Allowed  by  Other  Tribunal.  — See  note  2. 
7SS.     Invalid  Claims.  — See  note  4. 

Where  an  Appropriation  Has  Been  Made.  ■ —  See  note  J. 
7  SO.     Other  Adequate  Remedy.  —  See  note  4. 

(0)  Payment  of  Claims  and  Warrants  —  aa.  In  General.  —  See  note  6. 

700.  Payment  of  Warrants  and  Orders.  —  See  note  I. 

701.  Necessity  of  Audit  and  Allowance.  —  See  note  2. 

70  1.  (d )  Necessity  of  Reducing  Claims  to  Judgment  —  Unliquidated,  Doubtful,  and  Dis- 
puted Demands.  —  See  note  I. 

70#5.     (e)  Necessity  of  Appropriation  or  Available  Fundi  —  It  Is  a  General  Rule.  —  See 

note  8. 

707.     Where  Warrants  Are  Payable  Out  of  a  Specific  Fund.  —  See  note  3. 
70S.    (2)  Particular  Classes  of  Claims  —  (a)  Salaries  —  bb.  Against  State  or 
County  Authorities  —  Salary  Fixed  by  Law.  —  See  notes  2,  3. 

Salary  of  Publio  School  Teacher.  —  See  note  4. 
cc.  Against  Municipal  Authorities.  —  See  notes  5»  6. 
700.    ee.  Determination  of  Question  of  Title  to  Office.  —  See  note  3. 

Whether  Removal  from  Office  Reviewable.  — -  See  note  6. 
800.     (b)  Judgments — -aa.  In  General  —  It  Is  a  General  Rule.  —  See  notes  1,2, 
3.  4- 

Mandamus.  —  Gray  v.  Abbott,  130  Ala.  322; 
Robertson  v.  Alameda  Free  Public  Library,  136 
Cal.  403  ;  State  v.  Coufal,  (Neb.  1901)  95  N.  W. 
Rep.  362;  State  v.  Hubbard,  12  Ohio  Cir.  Dec. 
87;  Howard  v.  Burns,  14  S.  Dak.  383;  Altgelt 
v.  Cp.mpbell,  (Tex.  Civ.  App.  1904)  78  S.  W. 
Rep.  967. 

Where  There  Are  No  Funds  in  the  hands  of  a 
county  treasurer  legally  applicable  to  the  pe- 
titioner's claim,  the  writ  will  be  refused.  Mc- 
Caslan  v.  Major,  64  S.  Car.  188. 

During  the  Pendency  of  an  Appeal,  mandamus 
will  not  lie  to  compel  the  delivery  of  the  war- 
rant. Lobeck  v.  State,  (Neb.  1904)  101  N.  W. 
Rep.  247. 

786.    2.  Claims  Certified  by  Other  Tribunal. 

—  People  v.  Anderson,  69  N.  Y.  App.  Div.  619; 
American  Bridge  Co.  v.  Wheeler,  35  Wash.  40. 

788.  4.  Illegal   Claims.  —  Perrin  v.  Honey- 
c.itt,  144  Cel.  87. 

7.  Claims  for  Which  Appropriation  Has  Been 
Made.  —  "  Where  a  claim  against  the  state  is 
payable  only  out  of  a  specific  appropriation, 
which  has  been  exhausted,  *  *  *  courts 
cannot  by  mandate  require  the  auditor  to  issue 
a  warrant  for  the  claim."  Bosworth  v.  Shuck, 
(Ky.  1904)  81  S.  W.  Rep.  240. 

789.  4.  Remedy  by  Appeal.  —  State  v.  Frank, 
lin  County,  5  Ohio  Dec.  579,  7  Ohio  N.  P.  563. 
Contra,  Howard  -'.  B'jrns,  14  S.  Dak.  383. 

6.  Payment  Compelled  by  Mandamus.  —  Contra 
Costa  Water  Co.  v.  Breed,  139  Cal.  432;  State 
v.  Barret,  25  Mont.  112;  State  v.  Nerry,  105 
Mo.  Apo.  4.58,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  789. 

790.  1.  Payment  of  Warrants  and  Orders 
Compelled  by  Mandamus.  —  State  v.  Nerry,  105 
Mo.  App.  458,  citing  19  Anf.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  790;  State  v.  Scotts  Bluff 
Countv.  64  Neb.  419;  Leonard  v.  State,  67  Neb. 
635:  M-rtin  v.  Clark.  135  N.  Car.  178;  Com.  v. 
State  Treasurer,  13  Pa.  Dist.  231:  Com.  v. 
Johnson.  21  Pa.  Super.  Ct.  400 :  Times  Pub. 
Co.  v  White.  3%  R.  I.  334;  Carolina  Grocery 
Co.  v.  Burnet.  6,  S.  Car.  205.  See  also  State 
v  Gentry,  112  Mo.  App.  589. 
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791.  2.  Warrant  Necessary.  —  Knopf  v.  Cor- 
coran, 112  111.  App.  320. 

794.  1.  Judgment  Necessary.  —  Poling  v. 

Board  of  Education,  50  W.  Va  374. 

795.  8.  Appropriation  or  Available  Funds 

Necessary.  —  Chicago  v.  People,  210  111.  84, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
e(i-)  795-  ancl  reversing  111  111.  App.  594;  Bos- 
worth v.  Shuck,  (Ky.  1904)  81  S.  W.  Rep.  240; 
Hager  v.  Shuck,  (Ky.  1905)  87  S.  W.  Rep. 
301  ;  People  v.  York,  66  N.  Y.  App.  Div.  453, 
aflir;.cd  iy:  N.  Y.  627;  State  v.  Craig,  (Tenn. 
Ch.  tooi)  64  S.  W.  Rep.  326. 

797.  3.  Confusion  of  Specific  Funds.  —  See 
(Junker  City  Nat.  Bank  v.  Tacoma,  27  Wash. 
25.9- 

798.  2.  Compelling  Payment  of  Salary  by 
State  or  County  Treasurer.  —  State  v.  Albright, 
11  N.  Dak.  22.  See  also  Dorrington  v.  Yuma 
County,  (Ariz.  1902)  68  Pac.  Rep.  541. 

3.  Compelling  Drawing  of  Warrant  by  State  or 
County  Official. — Von  Forel  v.  State.  (Neb. 
1903)  96  N.  W.  Rep.  648.  See  also  State  v. 
State  Treasurer.  68  S.  Car.  411. 

4.  Compelling  Payment  of  Teacher's  Salary. — 
Williams  v.  Bagnelle,  138  Cal.  699;  State  v. 
Hubbard,  12  Ohio  Cir.  Dec.  87;  Singleton  v. 
Austin,  27  Tex.  Civ.  App.  88  ;  State  v.  Mc- 
Quade,  36  Wash.  579.  See  also  Davis  v. 
Jewett,  69  Kan.  651,  where  mandamus  was 
refused,  the  requisite  foundation  therefor  not 
appearing.     And  see  the  title  Schools,  16.  8. 

5.  Salary  Not  Fixed  by  Law.  —  Moores  v. 
State,  (Neb.  1903)  93  N.  W.  Rep.  986. 

6.  Davenport  v.  Los  Angeles,,  146  Cal.  508  ; 
State  v.  Daccett,  28  Wash.  1. 

799.  3.  Void  Appointment  as  Defense. —  See 
State  v.  Daggett,  28  Wash.  1. 

6.  See  Hartwig  v.  Manistee,  134  Mich.  615, 
10  Detroit  Leg.  N.  637. 

SOO.  1.  Writ  Lies  to  Enforce  Judgment 
Against  Municipal  Corporation.  —  Thompson  v. 
Perris  Irrigation  Dist.,  116  Fed.  Rep.  769; 
Riverside  County  v.  Thompson,  (C.  C.  A.)  122 
Fed.  Rep.  860 :  Kinney  v.  Eastern  Trust,  etc., 
Co.,  (C.  C.  A.)  123  Fed.  Rep.  297;  Anniston 
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801.     Return  of  Execution  Unsatisfied.  —  See  note  2. 
State  and  Federal  Courts.  —  See  note  6. 
bb.  Conclusiveness  of  Judgment.  —  See  note  J. 

dd.  Audit,  Allowance,  and  Issuance  of  Warrant.  —  See  notes  8,  9. 
(c)  Municipal  Securities.  —  See  notes  II,  12. 

See  note  3. 

8.  County  Boards  and  Officers  —  The  General  Bule.  —  See  notes  8,  9. 
The  Writ  Lies.  —  See  note  I  5. 
The  Writ  Will  Not  Lie.  —  See  note  4. 
10.  Mayor.  —  See  note  8. 
Illustrations.  —  See  note  9. 

14.  Roads,  Streets,  and  Highways  —  a.  In  General  —  Di«cr«tion  of 
Officer.  —  See  note  3. 

Duties  Imposed  by  Mandatory  Statutes.  —  See  note  6. 

800.   b.  Establishment,  Opening,  and  Vacating — The  Establishment 

or  Opening  of  a  Road.  —  See  note  21. 
8 IO.    See  note  3. 

813.   e.  Obstructions  in  Highways  — General  Rule.  —  See  notes  7,  9. 


803. 
803. 

804. 
8O0. 
806. 
807. 


808. 


z.  Hurt,  140  Ala.  394;  Chicago  v.  People,  98 
111.  App.  517;  State  v.  Butler  County,  164  Mo. 
214;  State  v.  Royse,  (Neb.  1902)  91  N.  W. 
Rep.  559  ;  Poling  v.  Board  of  Education,  50 
W.  Va.  374- 

§00.  2.  Mandamus  Is  in  the  Nature  of  an 
Execution  —  Riverside  County  v.  Thompson, 
(C.  C.  A.)  122  Fed.  Rep.  860;  Kinney  v.  East- 
ern Trust,  etc.,  Co.,  (C.  C.  A.)  123  Fed.  Rep. 
297;  U.  S.  v.  Saunders.  (C.  C.  A.)  124  Fed. 
Rep.  124:  Carter  County  v.  Schmalstig,  ( C.  C. 
A.)  127  Fed.  Rep.  126;  Anniston  v.  Hurt,  140 
Ala.  394. 

3.  Payment  Out  of  Available  Funds.  —  Lewis 
V.  Drainage  Com'rs,  1 1 1  111.  App.  222. 

4.  No  Available  Funds.  —  Weaver  v.  Ogden 
City,  111  Fed.  Rep.  323. 

§01.  2.  Return  of  Execution  Unsatisfied.— 
Hubbel  v.  Maryville,  85  Mo.  App.  165. 

G.  Jurisdiction  of  Federal  Court.  —  Board  of 
Liquidation  v.  U.  S.,  (C.  C.  A.)  108  Fed.  Rep. 
689. 

§02.  7.  Judgment  as  Res  Judicata.  —  Hicks 
v.  Cleveland,  (C  C.  A.)  106  Fed.  Rep.  459; 
Riverside  County  v.  Thompson,  (C.  C.  A.)  122 
Fed.  Rep.  860. 

M>!$.  8.  Order  or  Warrant  Necessary.  — 
Weaver  v.  Ogden  City,  1 1 1  Fed.  Rep.  323  ; 
State  v.  Scotts  Bluff  County,  64  Neb.  419. 

9.  Audit,  Allowance,  and  Issuance  of  Warrant 
Compelled.  — -State  v.  Weston,  (Neb.  1904)  99 
N.  W.  Rep.  520. 

11.  Validity  Doubtful  and  Disputed.  —  Where 
the  only  denial  of  the  validity  of  municipal 
bonds  consists  in  asserting  an  erroneous  con- 
clusion as  to  the  legal  requirements  of  an 
ordinance  directing  their  issue  and  providing 
for  a  tax  levy  for  their  payment,  they  need 
not  be  reduced  to  judgment  before  resort  to 
mandamus.  Territory  v.  Socorro,  (N.  Mex. 
1904)  76  Pac.  Rep.  283. 

12.  Payment  Out  of  Available  Funds.  —  U.  S. 
v.  Kent,  107  Fed.  Rep.  190,  affirmed  (C.  C.  A.) 
113  Fed.  Rep.  232;  Ward  v.  Piper,  69  Kan.  773. 

§01.  3.  Revenues  Needed  for  Current  Ex- 
penses. —  Territory  v.  Socorro,  (N.  Mex.  1904) 
76  Pac.  Rep.  283. 

§05.    8,  Mandatory  Duties  Enforced  —  Colo- 
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rado.  —  People  v.  Vanhorn,  (Colo.  App.  1904) 
77  Pac.  Rep.  978. 

Illinois.  —  People  v.  Knopf,  198  111.  340. 

Kansas.  —  Scott  v.  Schwab,  70  Kan.  306. 

Kentucky.  —  Northington  v.  Sublette,  114 
Ky.  72. 

Minnesota.  —  State  v.  Gunn,  92  Minn.  436. 
Missouri.  —  State  v.    Nerry,    105    Mo.  App. 
458. 

Nebraska.  —  State  v.  Cronin,  (Neb.  1904) 
101  N.  W.  Rep.  325. 

New  York.  —  People  v.  Lewis,  102  N.  Y. 
App.  Div.  408. 

North  Dakota.  —  State  v.  Larson,  13  N. 
Dak.  420. 

Oklahoma.  —  Swan  v.  Wilderson,  10  Okla. 
547- 

South  Dakota.  —  State  v.  Boyden,  (S.  Dak. 
1904)  100  N.  W.  Rep.  763. 

Texas.  —  Lawhon  v.  Haas,  (Tex.  Civ.  App. 
1901)  65  S.  W.  Rep.  48. 

Wisconsin.  —  Roberts  v.  Erickson,  117  Wis. 
3-4- 

9.  Discretionary  Duties.  —  Sullivan  v.  Gage, 
145  Cal.  759  ;  Simons  v.  Military  Board,  99 
Va.  390. 

§00.  15. '  Designating  Newspaper  to  Publish 
Legal    Advertisements.  —  Braddy  v.  Whiteley, 

1 13  Ga.  746. 

§07.  4.  Remedy  by  Appeal.  —  See  State  v. 
Coufal,  (Neb.  1901)  95  N.  W.  Rep.  362. 

8.  Action  Compelled. —  Clapp  v.  Titus,  (Mich. 
1004)  100  N.  W.  Rep.  1005,  11  Detroit  Leg. 
N.  457;  Halsey  v.  Nowrey,  71  N.  J.  L.  481. 

9.  Signing  Ordinances.  —  State  v.  McQuade, 
36  Wash.  579. 

§0§.  3.  Discretion  Not  Controlled  by  Man- 
damus. —  Bacon  v.  Chosen  Freeholders,  69 
N.  J.  L.  195. 

6.  Enforcement  of  Mandatory  Statutes.  —  Welch 
v.  State,  164  Ind.  104. 

§09.  21.  Discretion  Not  Controlled.  —  Howe 
V.  Rose,  35  Tex.  Civ.  App.  328. 

§10.  3.  Opening  and  Working  Road  Com- 
pelled.—  Welch  v.  State,  164  Ind.  104;  People 
V.  Marlette,  94  N.  Y.  App.  Div.  592.  affirming 
(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  151. 

§12.    7.  Removal  of  Fences  and  Other  Obstruc- 
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8»  I  *i.     Effect  of  Other  Remedy.  —  See  note  IO. 

15.  Bridges  —  Construction  or  Repair.  —  See  note  12. 

See  notes  2,  3. 

Bridge  between  Adjoining  Counties.  —  See  note  1 3. 
The  Purchase  of  a  Bridge.  —  See  note  I  5. 

16.  Patents  and  Trademarks —  Granting  or  Refusing  Patent.  —  See  note  I. 
Registration  of  Trademarks  and  Labels.  —  See  note  7. 

17.  Corporations.  —  See  notes  n,  13. 
See  note  3. 

22.  Inspection  and  Copy  of  Records.  —  See  notes  5,  6. 

25.  Contracts  —  a.  Enforcement.  —  See  note  4. 
See  note  1. 

Inspection  and  Acceptance  of  Public  Work.  —  See  note  4. 

b.  Letting  or  Awarding  —  (i)  In  General — contract  to  Be  Let  to 

Lowest  Responsible  Bidder.  —  See  note  8. 

Lowest  and  Best  Bidder.  —  See  note  9. 

820.  Authority  to  Reject  Bids.  — ■  See  note  I. 

(2)  Where  Contract  Has  Been  Atvarded  to  Another.  —  See  note  2. 

(3)  Where  Remedy  by  Action  Exists.  —  See  note  4. 

821.  c.  Affixing  Signature  or  Seal.  —  See  note  3. 

26.  Licenses  —  a.  Issuance  —  (1)  In  General. — See  notes  10,  11. 
See  note  1. 


si:*. 

811. 

815. 


816. 
SIT. 
818. 
Kl!>. 


tions.  —  People  v.  Marlett,  (Supm.  Ct.  Spec. 
T.)  41  Misc.  (N.  Y.)  151. 

812.  9.  Dispute  as  to  Existence  of  Highway. 
State  v.  McCann,  107  Wis.  348. 

10.  Indictment  as  a  Bar  to  Mandamus.  —  See 
State  v.  Charleston  Light,  etc.,  Co.,  68  S.  Car. 
540. 

12.  Discretion  Not  Controlled. —  Kingsley  v. 
Nyland,  136  Mich.  535,  11  Detroit  Leg.  N.  91  : 
State  v.  Thomas,  183  Mo.  220. 

813.  2.  Erection  or  Repair  of  Bridge. —  Leon- 
ard v.  Wakeman,  120  Iowa  140;  State  v.  Jus- 
tices, 108  Tenn.  259. 

3.  Erection  or  Repair  under  Mandatory  Statute. 

—  Leslie  County  v.  Wooten,  115  Ky.  850; 
Brophy  v.  Schindler,  126  Mich.  341,  8  Detroit 
Leg.  N.  35  ;  State  v.  Renville  County,  83  Minn. 
6S- 

814.  13.  Maintenance  of  Bridge  Between  Ad- 
joining Counties.  —  The  duty  of  a  county 
lioard  either  to  join  in  a  contract  for  the  re- 
pair of  an  inter-county  bridge,  when  properly 
notified,  or  to  refuse  in  its  discretion  to  do  so, 
may  be  compelled  by  mandamus.  Iske  v. 
State,  (Neb.  1904)  100  N.  W.  Rep.  315. 

15.  Purchase  of  Bridge.  —  State  v.  Bangor,  98 
Me.  1 14. 

815.  1.  See  U.  S.  v.  Allen,  192  U.  S.  543J 
Ex  p.  Frasch,  192  U.  S.  566. 

7.  Registration  of  Label  Compelled  by  Man- 
damus. —  See  Allen  v.  U.  S.,  22  App.  Cas. 
(D.  C.)  271. 

11.  Ministerial  Duties  Enforced. —  State  v. 
Cook,  174  Mo.  100. 

13.  No  Right  to  Incorporation. —  Miller  v. 
Tod,  95  Tex.  404. 

*»IG.    3.   See  State  v.  Cook,  171  Mo.  348. 
817.    5.  Writ  Lies  to  Permit  Inspection  and 
Copy.  — State  v.  Williams,  110  Tenn.  549. 
6.  No  Legal  Right  -  Writ  Denied  on  Merits. 

—  Hall  v.  Staunton,  55  W.  Va.  684;  Payne  v. 
Staunton,  55  W.  Va.  203. 

81*».    4.  Effect   of  Constitutional  Provision 


Against  Suing  the  State.  —  Farmers'  Nat.  Bank 
i.  Jones,  105  Fed.  Rep.  459;  State  v.  Morten- 
son,  (Neb.  1903)  95  N.  W.  Rep.  831. 

819.  1.  Compelling  Performance  of  Acts  Grow- 
ing Out  of  Contracts. —  See  State  v.  Toole,  26 
Mont.  22,  91  Am.  St.  Rep.  386. 

4.  Inspection  and  Acceptance  of  Public  Work.  — 
King  v.  Martin  County,  34  Ind.  App.  231. 

8.  Letting  of  Contracts  to  Lowest  Responsible 
Bidder.  —  Kas  v.  State,  63  Neb.  581. 

9.  Akron  v.  France,  24  Ohio  Cir.  Ct.  63  ; 
State  v.  Lincoln,  (Neb.  1903)  94  N.  W.  Rep. 
719.  Compare  Marsh  v.  State,  2  Neb.  (un- 
official) 372,  96  N.  W.  Rep.  520. 

820.  1.  Where  Officers  Are  Authorized  to 
Reject  Bids.  —  Stanley-Taylor  Co.  v.  San  Fran- 
cisco, 135  Cal.  486. 

2.  Where  Contract  Has  Been  Awarded  to  An- 
other.—  State  v.  Police  Jury,  108  La.  311. 

4.  Where  Remedy  by  Action  Exists.  —  See  Kas 
v.  State,  63  Neb.  581. 

821.  3.  Compelling  Affixing  of  Signature  or 
Seal.  —  Home  Constr.  Co.  v.  Duncan,  68  S.  W. 
Rep.  15,  24  Ky.  L.  Rep.  94. 

10.  Compelling  Issuance  of  Licenses.  —  State 
Board  of  Examiners  v.  People,  93  111.  App.  436; 
Harrison  v.  People,  101  111.  App.  224;  Arm- 
strong v.  Murphy,  65  N.  Y.  App.  Div.  123.  See 
also  State  v.  Chittenden,  112  Wis.  569. 

To  Insurance  Company.  —  Metropolitan  L.  Ins. 
Co.  v..  Darenkamp,  66  S.  W.  Rep.  1125,  23 
Ky.  L.  Rep.  2249  ;  Bankers'  L.  Ins.  Co.  v.  How- 
land,  73  Vt.  1  ;  State  v,  Giljohann,  1 1 1  Wis. 
377- 

Permit  to  Build  Sidewalk.  —  See  State  v.  St. 

Louis,  158  Mo.  505. 

Permit  to  Erect  Livery  Stable.  —  See  Hester  v. 
Thomson,  35  Wash.  119.' 

11.  Where   Officer  Abuses  His  Discretion. — 

Bosfock  p.  Sams,  95  Md.  400,  93  Am.  St.  Rep. 

394- 

822.  I.  Clear  Legal  Right  to  License  Necen- 
sary.  —  State  v.  Cook,  171  Mo.  34S  ;  Armstrong 
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833.    (2)  Sale  of  Intoxicating  Liquors.  —  See  notes  2,  3. 

(3)  Ta  Physician,  Dentist,  Etc.  —  See  notes  5,  7,  9. 
833.    l>.  Revocation.  — See  note  3. 

27.  Approval  of  Official  or  Other  Bonds  —  Approval  Not  to  Be  Compeiltd.  — 

See  note  6. 

835.  29.  Register  of  Deeds.  —  [The  Allowance  of  Redemption  from  a  Tax  Sale  may  be 

compelled  in  Louisiana  by  mandamus  against  the  register  of  conveyances.4"] 
30.  Police  Officers  —  Enforcement  of  Laws.  —  See  note  6. 
Reinstatement  of  Policeman.  —  See  note  8. 

836.  32.  Other  Special  Cases  Enumerated  —  Writ  Granted.  —  See  note  14. 
Writ  Refused.  —  See  note  1 7. 

837.  V.  Acts  and  Proceedings  of  Courts  and  Judicial  Officers  — 
3  clearing  and  Determination  of  Cause  —  a.  In  General  —  Mandamus  Lie*  to  Com- 
pel iin  Inferior  Court  to  Hear  and  Determine  a  Cause.  —  See  note  4. 


v.  Murphy,  65  N.  Y.  App.  Div.  123;  Bankers' 
L.  Ins.  Co.  v.  Howland,  73  Vt.  1. 

822.  2.  License  to  Sell  Intoxicating  Liquor. 

—  Riley  v.  Rowe,  112  Ky.  817;  State  v.  North- 
field,  /Minn.  1904)  101  N.  W.  Rep.  1063;  State 
v.  Stift  ,  104  Mo.  App.  685  ;  State  v.  Higgins,  84 
Mo.  A)ip.  531;  State  v.  McCammon,  m  Mo. 
App.  6. '6;  Loughran  v.  Hickory,  129  N.  Car. 
281  ;  B;irnes  v.  Wilson  County,  135  N.  Car. 
27. 

When  Mandamus  Would  Be  Nugatory.  —  State 

v.  Corley,  168  Mo.  126. 

3.  Where  Board  Has  No  Discretion,  or  Acts 
Arbitrarily  —  Harlan  v.  State,  136  Ala.  150; 
Harrison  v.  People,  195  111.  466;  George  v.  Win- 
chester, Ho  S.  W.  Rep.  1x58,  26  Ky.  L.  Rep. 
170;  Statif  v.  New  Orleans,  113  La.  371  ;  State 
v.  McCammon,  iii  Mo.  App.  626. 

5.  Issuance  of  License  to  Practice  Dentistry.  — 
State  v.  Board  of  Dental  Examiners,  38  Wash. 
325- 

7.  State  Board  of  Health  v.  People,  102  111. 
App.  614;  Ewbank  v.  Turner.  134  N.  Car.  77. 

9.  Where  Board  Abuses  Its  Discretion.  —  State 
V.  Board  of  Dental  Examiners,  38  Wash.  325. 
See  also  Stafe  Board  of  Health  v.  People,  102 
111.  App.  614 

823.  3.  5ee  Moores  v.  State,  (Neb.  1903) 
96  N.  W.  Rep.  225. 

Revoc  Uion  Pending  Appeal. —  The  fact  that  an 
appeal  has  hitn  taken  to  the  District  Court 
from  the  order  of  the  county  board  granting  a 
liquor  license  will  not  prevent  a  writ  of  man- 
damus from  issuing,  on  a  proper  application, 
directing  the  biard  to  revoke  such  license  pend- 
ing appeal.    Swan  v.  Wilderson,  10  Okla.  547. 

6.  Where  Compliance  with  All  the  Provisions 
of  the  Law  Was  Shown,  it  was  held  in  South 
Dakota  that  mandamus  would  lie  to  compel 
a  county  board  to  approve  a  bond,  though 
Ihe  board  had  already  acted  in  the  matter. 
Burke  v.  Collins,  (S.  Dak.  1904)  99  N.  W.  Rep. 
in  2. 

825.  4(7.  Compelling  Allowance  of  Redemption. 

—  State  v.  Register  of  Conveyances,  113  La.  93. 
6.  Moores  v.  State,  (Neb.  1904)  99  N.  W. 

Rep.  249;  Goodell  v.  Woodbury,  71  N.  H.  378; 
State  v.  Williams,  45  Oregon  314.  See  also 
People  v.  Listman,  (Supm.  Ct.  Spec.  T.)  40 
Misc.  (N.  Y.)  372,  affirmed  84  N.  Y.  App.  Div. 
633,  82  N.  Y.  Supp.  784. 

8.  Compelling  Reinstatement  of  Policeman.  — 
State  v.  Police  Com'rs,  80  Mo.  App.  206,  af- 


firmed 184  Mo.  109.  See  also  State  v.  Police 
Com'rs,  184.  Mo.  109. 

Exhaustion  of  Remedies  Before  Board  Essential. 
—  State  v.  Police  Com'rs,  113  La.  424. 

826.  14.  Approval  of  Plat  of  Land.  —  Owen 
V.  Moreland,  132  Mich.  477,  9  Detroit  Leg.  N. 
697. 

17.  Oyster  Inspectors.  —  See  Lewis  v.  Chris- 
tian, 101  Va.  135. 

827.  4.  Mandamus  Lies  to  Compel  Hearing 
and  Determination  of  Cause  —  England.  —  See 
Rex  v.  Stepney,  (1902)  1  K.  B.  317,  86  L.  T. 
N.  S.  21,  7i  L.  J.  K.  B.  238,  50  W.  R.  412,  66 
J.  P.  183. 

Canada.  — .  Rex  v.  Meehan,  3  Ont.  L.  Rep. 
567. 

United  States.  —  Barber  Asphalt  Paving  Co. 
i\  Morris,  (C.  C.  A.)  132  Fed.  Rep.  945. 

Alabama.  —  Ex  p.  Campbell,  130  Ala.  tfi; 
Ex  p.  Colley,  140  Ala.  193. 

California.  —  Cahill  v.  Superior  Ct.,  145  Cal. 
42  :  De  la  Beckwith  v.  Superior  Ct.,  146  Cal. 
496. 

Florida.  —  State  v.  Reeves,  44  Fla.  179. 

Kentucky.  —  Shoemaker  v.  Hodge,  11 1  Ky. 
436;  Com.  v.,  Newell,  1:4  Ky.  419. 

Louisiana.  —  State  v.  Sommerville,  105  La. 
312. 

Michigan. —  Hallwood  Cash  Register  Co.  v. 
Mandell,  (Mich.  1905)  102  N.  W.  Rep.  625,  11 
Detroit  Leg.  N.  818. 

Missouri.  —  State  v.  Smith,  172  Mo.  416; 
State  7'.  Dearing,  173  Mo.  492. 

North  Dakota.  —  State  v.  District  Ct.,  13  N. 
Dak.  211,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  827. 

Ohio.  —  State  v.  Smith,  69  Ohio  St.  196; 
State  v.  W.-.ite,  70  Ohio  St.  149. 

Pennsylvania. —  Powel's  Estate,  209  Pa.  St. 
76. 

Texas.  —  Saycock  v.  Clark,  94  Tex.  375 ; 
Halliburton  V.  Martin,  28  Tex.  Civ.  App.  127. 
See  also  Wetz  v.  Thompson,  26  Tex.  Civ.  App. 
.196. 

Virginia.  —  Valley  Turnpike  Co.  v.  Moore, 
100  Va.  702. 

West  Virginia.  —  Roberts  v.  Paul,  50  W.  Va. 
528  ;  Morgan  v.  Wetzel  County  Ct.,  53  W.  Va. 

.572. 

Mandamus  Lies  to  Compel  a  Judge  to  Call  in 
Another  Judge  to  try  a  case  at  which  the  re- 
fporid^nt  is  disqualified  to  preside.  Gunn  v. 
Lauder,  10  N.  Dak.  389. 
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898.    See  note  i. 

The  Question  of  Jurisdiction,  Competency,  Etc.  —  See  note  2. 
Judicial  Discretion  Not  Controlled.  —  See  note  5. 
8tiO.     Where  Lower  Court  Has  Already  Acted.  —  See  note  I. 
Matters  Preliminary  to  Trial.  —  See  note  5. 
The  Writ  Will  Be  Denied.  —  See  note  7. 

830.  See  notes  3,  7. 

b.  Dismissal.  —  See  note  1 1. 

c.  Reinstatement.  —  See  note  12. 

831.  See  notes  1,  4. 

832.  d.   REHEARING  —  Vacation  of  Order  Granting  Rehearing.  —  See  note  I. 
C.   NEW  TRIALS  —  Motion  for  New  Trial.  —  See  note  6. 

833.  Retrial.  —  See  note  I. 

834.  4.  Removal  of  Cause  —  b.  From  One  State  Court  to  Another. 
—  See  note  3. 

5.  Change  of  Venue.  —  See  notes  6,  7. 
83i5.    6.  Matters  Relating  to  Trial  —  b.  Practice  and  Procedure  — 

Where  the  Lower  Court  Has  Plainly  Erred.  —  See  notes  3,  4. 

837.    d.  Evidence  —  interrogatories.  —  See  note  7. 


§2§.    1.  Mandamus  Substitute  for  Procedendo. 

—  State  v.  Smith,  69  Ohio  St.  196. 

2.  Question  of  Jurisdiction,  etc.,  for  Superior 

Court.  —  State  v.  Pitts,  139  Ala.  152. 

5.  Writ  Not  Used  to  Control  Judicial  Discretion 

—  England.  —  Rex  v.  Justices,  86  L.  T.  N.  S. 
589,  66  J.  P.  S47- 

Alabama.  —  Ex  p.  Colley,  140  Ala.  193. 
California. —  Walker    v.    Superior    Ct.,  139 
Cal.  108. 

Colorado. — Lockhaven  Trust,  etc.,  Co.  v.  U. 
S.  Mortgage,  etc.,  Co.,  18  Colo.  App.  447. 

Louisiana.  —  State  v.  Sommerville,  105  La. 
312- 

Michigan.  —  Halhvood  Cash  Register  Co.  v. 
Mandell,  (Mich.  1905)  102  N.  W.  Rep.  625,  11 
Detroit  Leg.  N.  818. 

Montana.  —  State  v.  District  Ct.,  25  Mont. 
202 :  State  v.  District  Ct.,  26  Mont.  372 ;  State 
V.  District  Ct.,  27  Mont.  280. 

New  Hampshire.  —  Hart  v.  Folsom,  70  N.  H. 
313. 

North  Dakota.  —  State  v.  District  Ct.,  1.3  N. 
Dak.  211. 

Ohio.- — •  State  v.  Waite,  70  Ohio  St.  140. 
Pennsvh  ania.  —  Powel's  Estate,  209  Pa.  St. 
76. 

Texas.  —  Halliburton  v.  Martin,  28  Tex.  Civ. 
App.  127;  Gouhenour  v.  Anderson,  35  Tex. 
Civ.  App.  569. 

§29.  1.  Writ  Denied  Where  Trial  Court  Has 
Already  Acted.  — ■  Aldrich  v.  Superior  Ct.,  135 
Cal.  12;  Cahill  v.  Superior  Ct.,  14s  Cal.  42; 
State  v.  District  Ct..  13  N.  Dak.  211,  citing  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  829; 
State  v.  Superior  Ct..  24  Wash.  438. 

5.  Decision  on  Matters  Preliminary  to  Trial.  — 
State  v.  District  Ct..  25  Mont.  202. 

7.  Trial  Court  Without  Jurisdiction.  —  State  v. 
Mack,  26  Kev.  43ft. 

§30.  3.  Where  Judge  Has  Not  Refused  to 
Proceed.  —  Halliburton  v.  Martin,  28  Tex.  Civ. 
Ann.  127. 

7.  Mandamus  Futile.  —  Terry  v.  Baker,  67  S. 
W.  Rep.  2^8.  23  Ky.  L.  Rep.  2406 ;  Hatch  v. 
Frazer,  (Mich.  1904)  iot  N.  W.  Rep.  228. 


11.  Dismissal  Discretionary.  —  Matlock  v. 

Smith,  96  Tex.  211. 

12.  Reinstatement  of  Cause.  —  State  v.  Smith, 
172  Mo.  446;  State  v.  Smith,  172  Mo.  618; 
State  v.  District  Ct.,  32  Mont.  37. 

§31.  1.  Writ  Denied  Where  Court  Has  Acted 
Judicially.  —  In  re  Key,  185  U.  S.  84  State  v. 
Sommerville,  110  La.  953. 

4.  Remedy  by  Appeal.  —  State  v.  Somerville, 
1 10  La.  953;  State  v.  Mosman,  112  Mo.  App. 
540. 

§32.  1.  Writ  Lies  to  Compel  Vacation  of 
Order  for  Rehearing.  —  Renaud  v.  State  Ct.  of 
Mediation,  etc.,  124  Mich.  648,  83  Am.  St.  Rep. 
34<>- 

6.  Mandamus  Lies  to  Compel  Hearing  of  Motion 
for  New  Trial.  —  Ex  p.  Geter,  14T  Ala.  323. 

§33.  1.  Retrial.  — Kroetch  v.  Morgan,  10 
Idaho  172. 

§34.  3.  Remedy  by  Appeal.  —  People  v. 
Bolte,  (Supm.  Ct.  Spec.  A.)  35  Misc.  (N.  Y.)  53. 

6.  Writ  Will  Not  Lie  to  Compel  Granting  of 
Change  of  Venue.  —  People  v.  Gibbons,  91  111. 
App.  567;  People  v.  Church.  103  111.  App.  132. 

7.  Writ  Lies  Where  Inferior  Court  Has  No  Dis- 
cretion to  Refuse  to  Grant  Change.  —  Gamble  v. 
First  Judicial  Dist.  Ct..  27  Ncv.  233. 

But  mandarin?  to  compel  a  justice  of  the 
peace  to  grant  a  change  of  venue  will  not  issue 
after  a  wrongful  refusal  of  such  change,  judg- 
ment, and  satisfaction  thereof  on  execution, 
since  the  writ  would  then  be  unavailing.  Ellis 
1:  Whitaker,  62  Kan.  582. 

§35.  3.  Writ  Granted  in  Case  of  Abuse  of 
Discretion. —  State  v.  Smith,  172  Mo.  446,  citing 
19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  385 
[835]  ;  Halliburton  v.  Martin,  28  Tex.  Civ. 
App.  132,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  835. 

4.  Preliminary  Question  of  Practice.  —  State  v. 
Foster,  106  La.  425. 

§37.  7.  Irrelevant  Interrogatories.  —  See 
State  v.  Judge,  107  La.  474,  holding  that  the 
question  whether  interrogatoriec  nropounded  are 
irrelevant  should  be  determined  by  appeal  from 
the  final  judgment  and  not  by  mandamus. 
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837.  e.  Trial  by  Jury  and  Jury  Service.  —  See  note  14. 

838.  h.  Continuances.  —  See  note  9. 

i.  Supersedeas  and  Stay  of  Proceedings.  —  See  note  11. 

839.  Vacation  of  Stay  of  Proceedings.  —  See  note  5. 

k.  Judgments  and  Orders  —  (i)  Rendering  or  Entering  Judg- 
ment. — -  See  note  1 1 . 

84©.     Judgment   on  Verdict  —  Keferee'a  Report  —  Award  —  Mandate,  —  See  notes 

3,  6. 

The  Writ  Will  Be  Denied.  —  See  note  7. 
See  note  5. 

(2)  Vacation  of  Judgments  or  Orders.  — See  note  6. 

Interlocutory  Order.  —  See  notes  7,  8. 
The  Writ  Will  Not  Be  Granted.  —  See  notes  I,  2. 

7.  Appeals  —  a.  Granting  Appeal  —  Mandamus  Lies.  —  See  note  7. 

But  the  Writ  Will  Not  Be  Granted.  —  See  note  8. 

b.  Perfecting  Appeal  —  (2)  Bills  of  Exceptions  —  Mandamus  Lies  to 

Compel  Signing,  Etc.  —  See  note  4. 

845.  Signing  Particular  Bill.  —  See  notes  I,  2,  3,  4. 

846.  Case  Tried  by  Predecessor.  —  See  note  2. 


841. 


842. 

843. 
844. 


837.  14.  Where  There  Is  a  Right  to  a  Jury 
Trial  mandamus  will  lie  to  enforce  that  right. 
State  v.  Hart,  26  Utah  229. 

838.  9.  Mandamus  Not  Issued  to  Compel 
Granting  of  Continuance. —  Atkinson  v.  Riley,  63 
S.  VV.  Rep.  752,  23  Ky.  L.  Rep.  731  ;  State  v. 
Sommerville,  111  La.  1015. 

11.  Mandamus  Lies  to  Compel  Allowance  of 
Supersedeas. — McBride  v.  Whitaker,  (Neb.  1904) 
98  N.  W.  Rep.  847  ;  Gutierrez  v.  Territory,  (N. 
Mex.  1905)  79  Pac.  Rep.  299;  Albright  v.  Ter- 
ritory, (N.  Mex.  1905)  79  Pac.  Rep.  719. 

839.  5.  Vacation  of  Order  Granting  Stay  of 
Proceedings.  —  Barber  Asphalt  Paving  Co.  v. 
Morris,  (C.  C.  A.)  132  Fed.  Rep.  945. 

11.  Mandamus  Lies  to  Compel  Rendering  or 
Entering  of  Judgment.  —  Claudius  v.  Melvin,  146 
Cal.  257;  Barlow  v.  Riker,  (Mich.  1904)  101  N. 
W.  Rep.  820,  11  Detroit  Leg.  N.  707;  Mar- 
stiller  v.  Ward,  52  W.  Va.  74,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  839. 

840.  3.  Judgment  on  Verdict.  —  Aycock  v. 
Clark,  94  Tex.  375. 

6.  Judgment  According  to  Mandate.  —  State  v. 
Norris,  61  Neb.  461. 

7.  Remedy  by  Appeal  or  Otherwise. —  Aycock 
v.  Clark;  94  Tex.  375. 

841.  5.  Judicial  Discretion  Not  Controlled.  — 
Aycock  v.  Clark,  94  Tex.  375  ;  Testard  v. 
Brooks,  (Tex.  Civ.  App.  1902)  70  S.  W.  Rep. 
240. 

6.  Mandamus  Granted  to  Compel  Vacation  of 
Judgment  or  Order.  —  Vincent  v.  Benzie  Circuit 
Judge,  (Mich.  1905)  102  N.  W.  Rep.  369,  11 
Detroit  Leg.  N.  761. 

7.  Vacation  of  Interlocutory  Orders.  —  Ex  p. 
Jones,  133  Ala.  212 

8.  Appeal  from  Final  Judgment.  —  The  writ 
will  not  ordinarily  issue  when  its  effect  would 
be  to  reverse  or  vacate  an  order  of  a  court  or 
tribunal  having  jurisdiction  to  make  the  order, 
and  especially  when  such  order  is  one  that  may 
be  reviewed  on  error  or  by  appeal.  State  v. 
Jessen,  M  Neb.  515. 

842.  1.  Remedy  by  Appeal.  —  Gay  v.  Tor- 
rance. 143  Cal.  14:  Freud  v.  Saginaw  Circuit 
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Judge,  125  Mich.  670,  7  Detroit  Leg.  N.  671  ; 
Poupard  v.  Judge,  129  Mich.  662,  8  Detroit 
Leg.  N.  1 106;  Hopper  v.  Stowe,  (Mich.  1904) 
100  N.  W.  Rep.  266,  11  Detroit  Leg.  N.  205; 
State  v.  Westover,  (Neb.  1902)  89  N.  W.  Rep. 
1002. 

2.  Relator  Not  Entitled  to  Relief.  —  See  Louisell 
v.  Benzie  Circuit  Judge,  (Mich  1905)  102  N. 
W.  Rep.  371,  11  Detroit  Leg.  N.  747. 

7.  Writ  Lies  to  Compel  Granting  of  Appeal.  — 
U.  S.  v.  Allen,  192  U.  S.  543,  reversing  22  App. 
Cas.  (D.  C.)  56;  Gutierrez  v.  Territory,  ( N. 
Mex.  1905)  79  Pac.  Rep.  299;  Albright  v. 
Territory,  (N.  Mex.  1905)  79  Pac.  Rep.  719. 

843.  8.  Where  Appeal  Would  Be  Fruitless. 
-—People  v.  Church,  103  111.  App.  132. 

844.  4.  Mandamus  Lies  to  Compel  Signing, 
etc.,  of  Bill  of  Exceptions.  —  Crooks  v.  Superior 
Ct.,  136  Cal.  23;  Lockhaven  Trust,  etc.,  Co.  v. 
U.  S.  Mortgage,  etc.,  Co.,  18  Colo.  App.  447; 
Strickland  v.  Fite,  114  Ga.  511;  Akerman  v. 
Ford,  116  Ga.  473-;  Hartford  L.,  etc.,  Ins.  Co. 
v.  Rossitcr,  196  111.  277,  affirming  98  III.  App. 
11;  State  v.  Jarrott,  183  Mo.  204;  State  v. 
Gibson,  184  Mo.  490 ;  State  v.  Cooper,  107 
Tenn.  202. 

815.  1.  Judge  Not  Compelled  to  Sign  Any 
Particular  Bill.  —  State  v.  Cooper,  107  Tenn. 
202. 

Settlement  in  Particular  Manner.  —  See  Lock- 
haven  Trust,  etc.,  Co.  v.  U.  S.  Mortgage,  etc., 
Co.,  18  Colo.  App.  477;  State  v.  Foster,  106 
La.  195. 

2.  Incorrect  Bill. —  State  v.  Maiden,  no 
Tenn.  487  ;  State  v.  Cooper,  107  Tenn.  202. 

3.  Bill  Conceded  to  Be  Correct.  —  Strickland 
v.  Fite,  1 14  Ga.  511. 

4.  Matters  Merely  in  the  Judge's  Mind  are 
not  properly  a  part  of  tba  bill  of  exceptions, 
and  mandamus  will  lie  to  compel  the  settling 
of  a  bill  that  shows  only  the  actual  proceed- 
ings. State  v.  Fawcctt,  63  Neb.  523,  wherein 
the  writ  was  issued  to  compel  the  signing  of 
the  bill  presented  by  'he  relator. 

840.  2.  Case  Tried  by  Predecessor  —  Writ 
Denied.  —  See  State  v.  Gibson.  187  Mo.  536, 
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S  2  <».  Bill  Must  Be  in  Proper  Form  and  Contain  True  Statement  of  Facts.  —  See  note  6. 
8  17.     Right  to  Mandamus  Lost  by  Laches  or  Delay.  —  See  note  3. 

Question  of  Laches  for  Trial  Judge.  —  See  note  6. 
848.     The  Granting  of  the  Writ  Will  Be  Denied.  —  See  notes  I,  2,  3. 

Inquiry  into  Merits. —  See  note  5- 

c.   Enforcement  of  Mandates  and  Orders  of  Superior 
Court.  —  See  note  8. 

8  It).     The  Construction  of  the  Mandate.  —  See  note  I. 

Matters  Left  to  the  Discretion  of  the  Lower  Court.  —  See  note  3. 

8.  Executions  —  a.  ISSUANCE  OF  EXECUTION.  —  See  notes  4,  6. 

850.  See  notes  3,  4. 

b.  Quashing  Execution.  — See  note  6. 

c.  Execution  Sales.  —  See  note  10. 

9.  Costs  —  Taxation  of  Costs.  —  See  note  1 3. 

851.  See  note  2. 

85*3.    10.  In  Particular  Proceedings  —  a.   Criminal  Proceedings  — 

Sentence  of  Prisoner.  —  See  note  3. 

854.  C.  CONTEMPT  PROCEEDINGS  —  Mandamus  Will  Not  Lie  to  Review  Contempt 
Proceedings.  —  See  notes  3,  4. 

Punishment  for  Contempt.  —  See  note  5- 


§46.  6.  Determination  of  Truth  of  Bill  Matter 
for  Trial  Judge.  —  Lockhaven  Trust,  etc.,  Co.  v. 
U.  S.  Mortgage,  etc.,  Co.,  18  Colo.  App.  447. 

§47.    3.  Right  Lost  by  Laches.  —  State  v. 

Gibson,  187  Mo.  536;  State  v.  Holmes,  (Neb. 
1902)  91  N.  W.  Rep.  175  ;  Hayes  v.  Clifford, 
42  Oregon  568  ;  Capps  v.  Russell,  25  Tex.  Civ. 
App.  257  ;  Kruegel  v.  Nash,  28  Tex.  Civ.  App. 

306. 

6.   Question  of   Laches  for   Trial  Judge.  — 

Hayes  v.  Clifford,  42  Oregon  568. 

§4§.  1.  Another  Adequate  Remedy.  —  Now- 
lin  v.  Hall,  97  Tex.  441. 

2.  Where  Judge  Has  Not  Refused  to  Act.  — 

Magee  v.  Penn,  (Tex.  Civ.  App.  1902)  67  S.  W. 
Rep.  1077. 

3.  Refusal  Proper. —  State  v.  Jarrott,  183  Mo. 
204.    Compare  State  v.  Gibson,  184  Mo.  490. 

5.  Contrary  Rule — Relator  Must  Show  Error. 
—  Harris  v.  Roan,  119  Ga.  379;  Willis  v.  Fel- 
ton,  1 19  Ga.  634. 

8.  Mandamus  Lies  to  Compel  Obedience  to  Man- 
date of  Superior  Court.  —  L.  Bucki,  etc.,  Lumber 
Co.  v.  Atlantic  Lumber  Co.,  (C.  C.  A.)  128 
Fed.  Rep.  332 ;  American  Hydraulic  Placer 
Co.  v.  Rich,  8  Idaho  570  ;  Kroetch  v.  Morgan, 
10  Idaho  172;  State  v.  District  Ct.,  91  Minn. 
161  ;  State  v.  Douglass,  (Mo.  App.  1904)  83 
S.  W.  Rep.  87 ;  State  v.  Dickinson,  63  Neb. 
R6g  ;  State  v.  Thompson,  (Neb.  1903)  95  N. 
W.  Rep.  47;  Schnepper  v.  Whiting,  (S.  Dak. 
:<>04)  99  N.  W.  Rep.  84. 

§49.  1.  Construction  of  Mandate  Function  of 
Superior  Court.  —  American  Hydraulic  Placer 
Co.  v.  Rich,  8  Idaho  570. 

3.  Discretion  of  Lower  Court  in  Obeying  Man- 
date Not  Controlled.  —  James  v.  Central  Trust 
Co.,  (C.  C.  A.)  108  Fed.  Rep.  929;  State  v. 
Stull,  (Neb.  1902)  96  N.  W.  Rep.  121.  ' 

4.  Issuance  of  Execution.  —  Holtum  v.  Greif, 
144  Cal.  521  ;  State  v.  Hatch,  36  Wash.  164. 

6.  Proceedings  on  Judgment  Suspended.  —  State 
v.  Waite,  70  Ohio  St.  149. 

Where  an  Appeal  Has  Been  Taken  Without 
Right,  in  an  action  of  forcible  entry  and  de- 


tainer,  mandamus  will  lie  to  compel  the 
issuance  of  a  writ  of  restitution.  State  v. 
Fields,  62  Neb.  520. 

850.  3.  Another  Adequate  Remedy.  —  State 
v.  Wright,  26  Mont.  540,  91  Am.  St.  Rep. 
421. 

4.  Judicial  Discretion  Not  Reviewed,  —  People 
Z'.  Woodbury,  70  N.  Y.  App.  Div.  416. 

6.  See  State  v.  Waller,  133  Ala.  199. 

10.  Setting  Aside  Execution  Sale.  —  Flynn  v. 
Kalamazoo  Circuit  Judge,  136  Mich.  23,  10  De- 
troit Leg.  N.  957. 

13.  Mandamus  to  Compel  Allowance  of  Costs 
Refused.  — State  v.  Sommerville,  105  La.  312; 
O'Brien  v.  Wayne  Circuit  Judge,  131  Mich.  67, 
9  Detroit  Leg.  N.  176;  Roberts  v.  Paul,  50  W. 
Va.  528 ;  Fleshman  v.  McWhorter,  54  W.  Va. 
161.  See  also  State  v.  Thompson,  106  La. 
395- 

Retaxing  Costs.  —  Mandamus  is  the  proper 
remedy  to  review  the  action  of  the  lower  court 
in  retaxation  proceedings.  Schmidt  v.  Wayne 
Circuit  Judge,  136  Mich.  658,  11  Detroit  Leg. 
N.  140. 

§51.  2.  Entry  of  Judgment  for  Costs  Com- 
pelled Where  Duty  Is  Ministerial.  —  State  v. 
Walker,  85  Mo.  App.  247. 

§52.  3.  Mandamus  to  Compel  Imposition  of 
Different  Sentence. — See  Re  Denison,  6  Ont.  L. 
Rep.  104. 

§54.  3.  Contempt  Proceedings  Not  Ordinarily 
Subject  to  Review  by  Mandamus.  —  Minnesota 
Moline  Plow  Co.  v.  Dowagiac  Mfg.  Co.,  (C.  C. 
A.)  126  Fed.  Rep.  746;  Kruegel  v.  Nash.  31 
Tex.  Civ.  App.  15.  See  also  Toepel  v.  Dono- 
van, (Mich.  1904)  102  N.  W.  Rep.  369. 

4.  Mandamus  Lies  Where  There  Is  No  Other 
Remedy.  —  Dillon  v.  Shiawassee  Circuit  Judge, 
J31  Mich.  574,  9  Detroit  Leg.  N.  440;  State  v. 
District  Ct.,  27  Mont.  128. 

5.  Mandamus  Will  Not  Lie  to  Compel  Punish- 
ment for  Contempt.  —  See  Old  Dominion  Tel. 
Co.  7>.  Powers,  140  Ala.  220. 

Proceedings  to  Secure  Right.  —  Crocker  v, 
Conrey,  140  Cal.  213. 
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856.  11.  In  Respect  to  Particular  Writs  and  Remedies  —  b.  Garnishment. 
- —  See  note  4. 

d.  CIVIL  ARREST  —  Mandamus  Is  an  Appropriate  Remedy.  —  See  note  7. 
Sufficiency  of  Affidavit  to  Hold  to  Bail.  —  See  note  1 1. 

857.  g.  Injunction  —  Granting  of  injunction.  —  See  note  4. 

Dissolution  of  Injunction.  —  See  note  6. 

858.  See  note  1. 

h.  Prohibition.  —  See  note  2. 

i.  Certiorari.  — See  note  4. 

12.  Miscellaneous  Acts  and  Duties  —  a.  In  Matters  Relating  to 

BONDS —  Fixing  Amount  of  Bond.  —  See  note  9. 

Judicial  Discretion  Not  Controlled.  —  See  note  1 3. 

859.  Writ  Useless  or  Improper.  —  See  note  2. 

861.    d.  As  to  Records.  —  See  note  6. 

882.    h.  Allowance  of  Claims.  —  See  notes  4,  6. 

86$.  VI.  Acts  and  Proceedings  of  Legislative  Bodies  and  Officers - 
2.  State  Legislature  and  Officers  —  a.  When  Acting  as  a  Body.  —  See  note  1. 

3.  Municipal  Legislative  Bodies  and  Officers  —  a.  When  Acting  as 
A  Body  —  ( [ )  Compelling  Exercise  of  Functions  in  General.  —  See  notes  6,  8,  9. 

864.  (3)  Making  Appropriations.  —  See  note  7. 

(4)  Compelling  Issuance  of  Bonds.  —  See  note  12. 

(5)  Compelling  Lew  of  Tax  —  (a)  To  Pay  Judgments.  —  See  notes  14,  1 5. 

865.  See  note  1. 

Jurisdiction  of  Federal  Courts.  —  See  note  3. 


856.  4.  Garnishment  Proceedings.  —  Valley 
City  Desk  Co.  v.  Wolcott,  (Mich.  1905)  102 
N.  W.  Rep.  651,  11  Detroit  Leg.  N.  767;  Recor 
v.  St.  Clair  Circuit  Judge,  (Mich.  1905)  102 
N.  W.  Rep.  643,  11  Detroit  Leg.  N.  778. 

7.  Clark  v.  Kent  Circuit  Judge,  125  Mich. 
449,  7  Detroit  Leer.  N.  574. 

11.  See  Krecklcr  v.  Kent  Circuit  Judge,  135 
Mich.  94,  10  Detroit  Leg.  N.  684. 

857.  4.  Discretion  of  Court  in  Issuing  Injunc- 
tion Not  Controlled.  —  Stenglein  v.  Saginaw  Cir- 
cuit Judge,  128  Mich.  440,  8  Detroit  Leg.  N. 
721. 

6.  Mandamus  to  Compel  Dissolution  of  Injunc- 
tion Denied.  —  Central  Bitulithic  Paving  Co.  v. 
Manistee  Circuit  Judge,  132  Mich.  126,  9  De- 
troit Leg.  N.  537  ;  Emery  v.  Ionia  Circuit 
Judge,  (Mich.  1904)  101  N.  W.  Rep.  801,  is 
Detroit  Leg.  N.  685  ;  State  v.  Jessen,  66  Neb. 
5 15. 

858.  1.  Writ  Granted  in  Particular  Cases.— 

Riker  v.  Oakland  Circuit  Judge,  (Mich.  1904) 
101  N.  W.  Rep.  229  ;  State  v.  Graves,  66  Neb.  17. 

Where  Only  Questions  of  Law  Are  Involved 
mandamus  will  lie  to  compel  the  dissolution  of 
an  injunction.  See  Central  Bitulithic  Paving 
Co.  v.  Manistee  Circuit  Judge,  132  Mich.  126, 
0  Detroit  Leg.  N.  537. 

2.  To  Compel  Vacation  of  Writ  of  Prohibition. 

—  See  Ex  p.  Campbell,  130  Ala.  171. 

4.  Quashing  Certiorari  —  Motion  in  Court  Below. 

—  Jacobs  v.  Wayne  Circuit  Judge,  132  Mich. 
55.  9  Detroit  Leg.  N.  509. 

9.  Fixing  Amount  of  Bond.  —  State  v.  Su- 
perior Ct.,  28  Wash.  590. 

13.  Approval  of  Bonds  —  Discretion  Not  Con- 
trolled. --People  v.  Church,  103  111.  App.  132; 
State  v.  Stiiegel,  11  Ohio  Cir.  Dec.  313, '20 
Ohio  Cir.  Ct.  507. 

Where  the  Judge  Fixes  the  Amount  of  a  Bond 

I 


Too  High,  upon  an  erroneous  conception  of 
the  law,  he  may  be  compelled  by  mandamus  to 
approve  a  bond  in  the  proper  amount.  Flem- 
ing v.  Kirby,  (Mich.  1904)  100  N.  W.  Rep. 
^72,  11  Detroit  Leg.  N.  211. 

859.  2.  Writ  Denied  When  Useless  or  Im- 
pro      — Barnett  v.  Hart,  112  Ky.  728. 

861.  6.  Mandamus  to  Compel  Clerk  of  Peace 
to  Deliver  Copy  of  Record  of  Acquittal.  —  Atty.- 
Gen.  v.  Scully,  4  Ont.  L.  Rep.  394,  affirming 

Ont.  L.  Rep.  315. 

862.  4.  Payment  of  Claims.  —  State  v. 
Fraker,    166  Mo.  130. 

6.  Allowance  Discretionary.  —  Murray  v.  Gil- 
laspie,  96  Tex.  285. 

863.  1.  State  Legislature.  —  French  v.  State 
Senate,  146  Cal.  604. 

6.  Municipal  Legislative  Bodies  Exempt  in  Re- 
gard to  Legislative  Functions.  —  State  v.  Bersch, 
83  Mo.  App.  657. 

8.  Ministerial  Duty  Resting  on  Legislative  Body 
May  Be  Coerced.  —  Edward  C.  Jones  Co.  v. 
Guttenberg,  66  N.  J.  L.  659. 

9.  Council  May  Be  Compelled  to  Exercise  Func- 
tions. —  Gibson  v.  Greenville,  64  S.  Car.  455. 

864.  7.  Appropriation  for  Public  Board.  — 
State  v.  Massillon,  24  Ohio  Cir.  Ct.  249. 

12.  Duty  to  Issue  Bonds  Imposed  by  Mandatory 
Statute.  —  See  Holroyd  v.  Indian  Lake,  180 
N.  Y.  318,  affirming  85  N.  Y.  App.  Div.  246. 

14.  Levy  of  Tax  by  City  Council.  —  Hicks  v. 
Cleveland,  (C.  C.  A.)  106  Fed.  Rep.  459.  As 
to  demand,  see  U.  S.  v.  Saunders,  (C.  C.  A.) 
124  Fed.  Rep.  124. 

15.  County  Board.  —  Padgett  v.  Post,  (C.  C. 
A.)  106  Fed.  Rep.  600. 

865.  1.  Hartman  v.  Brunswick.  98  Mo. 
App.  674. 

3.  Jurisdiction   of  Federal   Courts.  —  Padgett 

*  Post,  (C-  C  A.)  106  Fed.  Rep.  600, 
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ft))  To  Pay  Bonds  and  Interest.  —  See  notes  5,  6. 

(o)  (  ompelling  Award  of  Coiitract.  —  See  note  11. 

1  S )  (  hdering  Holding  of  Election.  —  See  note  6. 

(9)  Compelling  Consideration  of  Qualification  of  Members.  —  See 


(10)  Compelling  Restoration  to  Office.  —  See  note  I  I. 

(11)  Severing  or  Adding  Territory  to  Corporation.  — See  note  1. 

(12)  Miscellaneous  Matters.  —  See  note  2. 
b.  Officers  of  Municipal  Legislative  Body.  — See  note  3. 
VII.  Against  Private  Corporations,  Their  Officers  and  Agents, 

and  Individuals  —  2.  Application  Generally  —  a.  Against  Corporations  — 

General  Rules  Governing  Issuance.  —  See  note  5- 

870.    c.  Other  Remedies. — See  note  5. 
See  note  2. 

d.  Demand  and  Refusal.  —  See  note  1. 
3.  Quasi-public  Corporations  —  a.  In  General.  — See  note  4. 

b.  Railroad  and  Like  Corporations  —  (1)  Construction  and 

Operation  of  Improvement  —  (b)  Across  and  Along  Streets  and  Highways  —  aa.  Statu- 
tory Duties.  —  See  note  3. 

874.    Manner  of  Performance.  —  See  note  2. 

66.  Common-law  Duties. — -See  note  3. 
(d)  Miscellaneous  Duties.  —  See  notes  2,  3. 

(2)  Duties  as  Common  Carriers.  —  See  notes  2,  4. 

c.  Miscellaneous  Corporations  —  (i)  In  General.  —  See  note  6. 


871. 

872. 

873. 


875. 
876. 


865.  5.  Payment  of  Bonds.  —  Hicks  v. 
Geveland,  (  C.  C.  A.)  106  Fed.  Rep.  459. 

6.  Payment  of  Interest  on  Bonds.  —  U.  S.  v. 

Kent,  107  Fed.  Rep.  190,  affirmed  (C.  C.  A.) 
113  Fed.  Rep.  232. 

11.  Compelling  Execution  of  Agreement.  — 
Mandamus  will  not  lie  to  compel  a  municipal 
corporation  to  execute  an  agreement  which  is 
a  discretionary  act,  or  to  take  any  steps 
towards  the  consummation  of  such  an  agree- 
ment.    Carpenter  v.  Yeadon,  208  Pa.  St.  396. 

866.  6.  Election  to  Fill  Vacancy.  —  Rizer 
v.  People,  18  Colo.  App.  40. 

9.  Mandamus  Will  Not  Lie  to  Seat  Member.  — 
See  Scott  v.  State,  43  Fla.  396. 

11.  Compelling  Restoration  to  Office.  —  State 
v  New  Orleans,,  107  La.  632.  See  also  Rig- 
gins  v.  Richards,  (Tex.  Civ.  App.  1904)  79  S. 
W.  Rep.  84,  writ  of  error  dismissed  97  Tex.  526. 

867.  1.  Disconnecting  or  Adding  Territory 
to  Corporation.  —  Roberts  v.  People,  9.]  M. 
App.  645  ;  Higgins  v.  Galesburg,  96  111.  App. 
471;  Hall  v.  Mann,  96  111.  App.  659;  Mattoon 
v.  Mattoon  Tile  Co.,  97  111.  App.  56  ;  Steele  v. 
Willis,  64  S.  W.  Rep.  417,  23  Ky.  L.  Rep.  826. 
See  also  Seibert  v.  Swayne,  97  111.  App.  85 ; 
Geneva  v.  People,  98  111.  App.  315. 

2.  Compelling  Drawing  of  Warrants.  —  Huey 
v  Waldrop,  141  Ala.  318,  quoting  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  864-867. 

3.  Officer  of  Legislative  Body  Amenable  to  Man- 
damus. —  Warmolts  v.  Keegan,  69  N.  J.  L.  186. 

869.  5.  Duty  to  Perform  Not  Absolute.  —  See 
Secretary  of  State  v.  National  Salt  Co.,  126 
Mich.  644,  8  Detroit  Leg.  N.  168. 

870.  5.  Duty  Arising  Out  of  Contract.  —  Hor- 
ton  v.  State,  60  Neb.  701. 

871.  2.  For  Various  Other  Illustrations. — 
Perry  v.  Farmers'  Mut  L.  Ins,  Co.,  132  N. 
Car.  283. 


872.  1.  Inspection  of  Corporate  Books,  Papers, 
Etc.  —  Bay  State  Gas  Co.  v.  State,  4  Penn. 

(Del.)  238. 

4.  Duties  of  Quasi-public  Corporations.  —  State 

v.  New  Orleans  Gas  Light  Co.,  108  La.  67. 

873.  3,  Statutory  Duties  Relative  to  Streets 
and  Highways. —  Chicago,  etc.,  R.  Co.  v.  State, 
158  Ind.  191,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  873  ;  Chicago,  etc.,  R.  Co.  v. 
State,  159  Ind.  237  ;  Swinney  v.  Chicago,  etc., 
R.  Co.,  123  Iowa  219;  Houston,  etc.,  R.  Co. 
v.  Dallas,  (Tex:  Civ.  App.  1904)  78  S.  W.  Rep. 
525;  Mason  v.  Ohio  River  R.  Co.,  51  W.  Va. 
183  ;  Burlington,  etc.,  R.  Co.  v.  People,  (Colo. 
App.  1904)  77  Pac.  Rep.  1026. 

874.  2.  Chicago,  etc.,  R.  Co.  v.  State,  158 
Ind.  194,  citing  19  Am.  and  Eng.  Encyc.  op 
Law  (2d  ed.)  874;  State  v.  Wisconsin  Cent.  R. 
Co.,  123  Wis.  ssi. 

3.  Common-law  Duty.  —  State  v.  Lake  Koen 
Nav.,  etc.,  Co.,  63  Kan.  394. 

875.  2.  Establishment  of  Stations. —  State  v. 
Minneapolis.  87  Minn.  156. 

Stopping  Trains  at  Stations. —  Railroad  Com'rs 
v.  Atlantic  Coast  Line  R.  Co.,  71  S.  Car.  130. 

3.  Increasing  Number  of  Trains.  —  People  v. 
Brooklyn  Heights  R.  Co.,  66  N.  Y.  App.  Div. 
549,  affirmed  172  N.  Y.  90. 

876.  2.  West  Virginia  Northern  R.  Co.  v. 
U.  S.,  (C.  C.  A.)  1.34  Fed.  Reo.  198. 

4.  Statutory  Duties  of  Common  Carriers.  — 
State  v.  Atlantic  Coast  Line  R.  Co.,  (Fla.  1904) 
37  So.  Rep.  652,  657  ;  State  v.  Seaboard  Air  Line 
R.  Co.,  (Fla.  1904)  37  So.  Rep.  658;  Com.  v. 
Louisville,  etc.,  R  Co.,  (Ky.  1905)  85  S.  W. 
Rep,  712.  See  also  U.  S.  v.  Norfolk,  etc.,  R. 
Co.,  109  Fed.  Rep.  831. 

6.  See  Baidsly  v.  Boise  City  Irrigation,  etc., 
Co.,  8  Idaho  155;  Seymour  Water  Co.  v.  Sey- 
mour, 163  Ind,  120,  citing  19  AM-  and  Eng, 
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877.  See  note  I. 

878.  (3)  Corporation  for  Gathering  and  Disseminating  News.  —  See 
note  2. 

880.  4.  Inspection  of  Corporate  Books,  Papers,  Etc.  —  b.  Prevailing  Rule 
in  United  States.  — See  note  2. 

881.  Other  Remedies.  —  See  note  2. 

5.  Issuance  and  Transfer  of  Corporate  Stock — a.  General  Rule. — 

See  note  3. 

883.  6.  Membership  in  Corporation  or  Association  —  a.  Early  RULE 
Governing  Issuance  of  Writ.  — See  note  4. 

8&3.    See  note  1. 

b.  Membership  in  Corporations.  —  See  note  3. 

884.  c.  Scope  of  Mandamus  to  Reinstate.  —  See  note  3. 

88*>.     Pecuniary  Right  in  Relator.  —  See  note  I*. 

889.  VIII.  Jurisdiction  —  1.  In  England  and  Canada.  —  See  note  6. 

890.  See  note  1. 

2.  In  the  United  States  —     Of  the  Federal  Courts  —  (2)  Of 
the  Supreme  Court  —  (a)  Original  Jurisdiction.  —  See  note  9. 

891.  (3)  Of  the  Inferior  Federal  Courts  —  (a)  In  General.  —  See  note  II. 


Encyc.  of  Law  (2d  ed.)  876;  Indiana  Natural 
Gas,  etc.,  Co.  v.  State,  162  Ind.  690;  Mahan 
v.  Michigan  Telephone  Co.,  132  Mich.  242. 

877.  1.  Water  Companies.  —  Long  v.  Spring- 
field Water  Co.,  8  Del.  Co.  Rep.  (Pa.)  151. 

Gas  and  Electric-light  Companies.  —  State  &. 
New  Orleans  Gas  Light  Co.,  108  La.  67. 

Telephone  Companies. —  State  v.  Kinloch  Tele- 
phone Co.,  93  Mo.  App.  349;  Godwin  v.  Caro- 
lina Telephone,  etc.,  Co.,  136  N.  Car.  259, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  877  ;  State  it.  Citizens'  Telephone  Co.,  61 
S.  Car.  83,  85  Am.  St.  Rep.  870. 

878.  2.  Corporation  for  Gathering  and  Dis- 
seminating News.  —  State  v.  Associated  Press, 
159  Mo.  41 0,  81  Am.  St.  Rep.  368. 

N80.  2.  Decisions  Upholding  View  that  Man- 
damus Lies  —  United  States.  —  See  Maeder  v. 
Buftalo  Bill's  Wild  West  Co.,  132  Fed.  Rep. 
280. 

Alabama.  —  Cobb  v.  Lagarde,  129  Ala.  48S. 

California.  —  Johnron  v.  Langdon.  135  Cal. 
624,  87  Am.  St.  Rep.  156. 

Ne-v  Jersey.  —  Fuller  v.  Hollander,  61  N.  J. 
Eq.  648.  88  Am.  St.  Rep.  456  ;  Burning  v.  Ho- 
boken  Printing,  etc.,  Co.,  67  N.  J.  L.  119.  Com- 
pare O'Hara  v.  National  Biscuit  Co.,  69  N.  J.  I.. 
198. 

New  Yorh.  —  Latimer  v.  Herzog  Teleseme 
Co.,  75  N.  Y.  App.  Div.  522;  Colwell  v.  Col- 
well  Lead  Co.,  76  N.  Y.  App.  Div.  615;  People 
v.  Columbia  Paper  Bag  Co.,  103  Am.  St.  Rep. 
208;  People  v.  Kecseville,  etc.,  R.  Co.,  106  N. 
Y.  App.  Div.  349;  Tuttlc  v.  Iron  Nat.  Bank, 
170  N.  Y.  9.  See  also  Matter  of  Coats,  73 
N.  Y.  App.  Div.  178;  Matter  of  Kennedy.  75 
N.  Y.  App.  Div.  188.  reversing  (Supm.  Ct.  Spec. 
T.)  37  Misc.  (N.  Y.)  317. 

Pennsylvania. —  McClintock  v.  Young  Re- 
publicans, 210  Pa.  St.  115,  105  Am.  St.  Rep. 
781. 

Inspection  of  Bv-laws. —  Matter  of  Coats.  75 
N.  Y.  App.  Div.  567. 

881.  2.  No  Remedy  in  Equity.  —  Full.  v. 
Hollander,  61  N.  .1.  Eq.  648,  88  Am.  St.  Rep. 
456- 


3.  Issuance  of  Certificates  of  Stock. —  Clarke  v. 
Hill,  132  Mich.  434,  9  Detroit  Leg.  N.  671. 
But  see  State  v.  Southern  Mineral,  etc.,  Imp. 
Co.,  108  La.  24  ;  Scherck  Montgomery,  81 
Miss.  426. 

Transfer  of  Stock.  —  Compare  Upton  v.  Hutch- 
inson, 8  Quebec  Q.  B.  505,  affirming  15  Quebec 
Super.  Ct.  396. 

The  remedy  of  mandamus  does  not  lie  to 
compel  the  transfer  of  stock  in  an  incorporated 
company,  except  in  the  cafe  of  a  iu.dicial  sale 
thereof.  Terrell  Georgia  R..  etc.,  Co..  115 
Ga.  104. 

882.  4.    Unincorporated     Societies.  —  Sea 

Weidenfeld  v.  Keppler,  84  N.  Y.  App.  Div.  235. 
affirmed  176  N.  Y.  562. 

883.  1.  Remedy  Against  Unincorporated  So- 
cieties. —  See  Weidenfeld  v.  Keppler,  84  N.  Y. 
App.  Div.  235,  affirmed  176  N.  Y.  562. 

3.  Mandamus  to  Reinstate.  —  Baltimore  Uni- 
versity v.  Colton,  98  Md.  623  ;  Jennings  v.  Su- 
preme Lodge,  etc.,  67  N.  J.  L.  126. 

884.  3.  Regular  Proceedings  Not  Reviewable 
by  Mandamus.  —  Crow  v.  Capit.il  City  Council, 
26  Pa.  Super.  Ct.  411. 

885.  1.  Pecuniary  Right  in  Relator. —  Payne 
v.  Staunton,  55  W.  Va.  209,  quoting  19  Am. 
and  Fnc.  Encyc.  ok  Law  (2d  ed.)  884  TSR;!. 

88<>.  6.  Prerogative  Writ  Still  Within  Ex- 
clusive Jurisdiction  of  King's  Bench.  —  See  To- 
ronto Public  Library  Board  v.  Toronto,  19  Ont. 
Pr.  320. 

890.    1.  Jurisdiction  in  Ontario.  To 

Public  Library  Board  v.  Toronto,  19  Ont.  Pr. 
.120- 

9.  Limitation  of  Original  Jurisdiction.  —  In  re 

Massachusetts,  197  U.  S.  482;  Ex  p.  Glaser,  198 
U.  S.  171. 

8*>l.    11.  Jurisdiction   of  Circuit   Courts. — 

Hair  v.  Burncll.  106  Fed.  Rep.  280:  U.  S.  v. 
New  Orleans.  (C.  C.  A.)  117  Fed.  Rep.  610: 
Cleveland  v.  U.  S..  (C.  C.  A.)  127  Fed.  Rep. 
667;  Kelly  :'.  Grand  Circle,  etc.,  129  Fed.  Rep. 
810;  In  re  Coleman,  131  Fed.  Rep.  151;  My?tic 
Milling  Co.  v.  Chicago,  etc.,  R.  Co.,  132  Fed. 
Rep.  289. 
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See  notes  2,  5,  6. 

(^bj  Where  the  Writ  Is  Essential  to  Effectuate  a  Judgment — aa.  In  General.  — 

Sec  note  7. 

bb.  To  Compel  a  County  or  Municipality  to  Levy  a  Tax.  —  See  note  8. 
S9II.    Sec  note  2. 

*i>l.  d.  Of  THE  State  Courts  —  (1)  Courts  of  Last  Resort  —  (a)  Origi- 
nal Jurisdiction.  —  See  notes  I,  3,  4. 

8 95,  (b)  Appellate  Jurisdiction.  —  See  note  3. 

896.  See  note  1 . 

(c)  Supervisory  Jurisdiction.  —  See  notes  2,  3. 
S97.     (d)  Where  the  Court's  Jurisdiction  Is  Concurrent  with  That  of  Inferior  Courts,  — 

See  notes  1,  2,  3,  4. 

898.    (2)  Inferior  Cour's  —  (a)  In  General.  —  See  note  2. 

900.  (j)  Gt'Og>  ap'iical  Limitations  of  furisdiction — (b)  Inferior  Courts. — 

See  note  I. 

90 1 .  IX.  Performance  and  Enforcement  of  Mandate  —  2.  Enforcement 

of  Mandate  —  a.  Contempt  Proceedings.  —  See  note  i. 

90<».  X.  Damages  —  2.  Under  Statutes  —  c.  What  Damages  Recover- 
able. —  See  note  8. 


892.  2.  Mystic  Milling  Co.  v.  Chicago,  etc., 
R.  Co.,  132  Fed.  Rep.  289 

5.  Jurisdiction  of  the  Circuit  Courts  of  Appeals. 
—  Barber  Asphalt  Paving  Co.  v.  Morris,  (C. 
C.  A.)  132  Fed.  Rep.  945. 

6.  Mandamus  May  Be  Issued  Whenever  Essen- 
tial to  Exercise  of  Jurisdiction.  —  Hair  v.  Bur- 
nell,  106  Fed.  Rep.  280. 

7.  Mandamus  May  Be  Issued  to  Effectuate  a 
Judgment.  —  Board  of  Liquidation  v.  I  J.  S.,  (C. 
C.  A.)  108  Fed.  Rep.  689. 

8.  Mandamus  to  County  or  Municipality  to  Levy 
a  Tax. —  Kent  v.  U.  S.,  (C.  C.  A.)  113  Fed. 
Rep.  232 ;  Riverside  County  v.  Thompson,  (C. 
C.  A.)  122  Fed.  Rep.  860. 

893.  2.  Riverside  County  v.  Thompson,  (C. 
C,  A.)  122  Fed.  Rep.  860;  Kinney  v.  Eastern 
Trust,  etc.,  Co.,  123  Fed.  Rep.  297;  Carter 
County  v.  Schmalstig,  (C.  C.  A.)  127  Fed.  Rep. 
126. 

894.  1.  Court  of  Exclusively  Appellate  Pow- 
ers Has  No  Original  Jurisdiction  in  Mandamus.  — 

Savannah,  etc.,  R.  Co  v.  Postal  Tel.  Cable  Co., 
113  Ga.  916. 

3.  Original  Jurisdiction  Conferred  by  Express 
Constitutional  or  Statutory  Provision. —  Keady  v. 
Owers,  30  Colo.  1  ;  People  v.  Chicago,  193  111. 
507:  People  v.  Board  of  Trade,  193  111.  577; 
People  v.  Board  of  Education,  197  111.  43  ;  State 
v.  District  Ct.,  27  Mont.  128. 

4.  Limited  Original  Jurisdiction  —  Alabama,  — 
See  Christopher  v.  Stewart,  133  Ala.  348;  hx  p. 
Giles,  133  Ala.  211. 

*?>.■».  3.  Test  of  Jurisdiction.  —  On  appeal 
from  a  judgment  rejecting  the  relator's  demand 
for  a  mandamus,  the  amount  involved  is  the 
test  of  jurisdiction.  State  v.  Police  Jurv,  109 
La.  266. 

*96.    1.  Jurisdiction  Expressly  Conferred  by 

Constitution    or    Statute.  —  State  v.  Woodliull, 

27  Ind.  App.  576. 

In  Indiana,  under  a  statute  which  provides  that 
the  writ  of  mandate  shall  issue  "only  wiien 
necess2rv  for  the  exercise  of  its  functions  and 
powers,"  the  appellate  court  cannot  issue  the 
writ  in  any  case  that  is  not  appealable.  State  v. 
Branyan,  30  Ind.  App.  502. 


2.  Grant  of  Supervisory  Power  Confers  Jurisdic- 
tion to  Issue  Mandamus,  —  Renaud  v.  State  Ct. 
ol  Mediation,  etc.,  124  Mich.  648,  83  Am.  St. 
Rep.  346;  State  v.  Graves,  66  Neb.  17. 

3.  Right  to  Issue  Writ  Expressly  Granted. — 
State  v.  Smith,  172  Mo.  446;  State  v.  Smith, 
/72  Mo.  618. 

In  Louisiana. —  State  v.  Foster, '106  La.  425. 

897.  1.  Jurisdiction  of  Court  of  Last  Resort 
and  Inferior  Courts  Concurrent.  —  People  v.  Chi- 
cago. 193  1)1.  507;  People  v.  Board  of  Educa- 
tion, 197  111.  43.  See  also  Cooper  v.  Nishet, 
118  Ga.  872;  People  v.  Board  of  Trade,  193 
111.  577- 

2.  Discretion  of  Higher  Court.  —  People  v.  Chi- 
cago, 193  111.  507;  State  v.  Moores,  (Neb.  1904; 
99  N.  W.  Rep.  842. 

3.  People  v.  Chicago,  193  111.  507,  citing  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  297 
[897L 

4.  Where  Only  Private  Rights  Are  Involved.  — 

People  v.  Board  of  Education,  197  111.  43 ; 
People  v.  Board  of  Trade,  193  111.  577;  People 
v.  Chicago,  193  HI.  507  ;  Armstrong  v.  Maver. 
61  Neb.  355;  State  v.  Houseworth,  63  Neb.  658. 
See  also  State  v.  Barret,  25  Mont.  112;  State 
v.  Chittenden,  112  Wis.  569.  Compare  State  v. 
Kineval,  (Neb.  1903)  97  N.  W.  Rep.  798. 

89§.  2.  Constitutional  Provisions  or  Statutes 
Prescribing  or  Limiting  Jurisdiction. —  See  Perple 
v.  Chicago,  193  111.  507. 

In  Tennessee.  —  State  v.  King,  (Tenn.  Ch. 
1901)  62  S.  W.  Rep.  314. 

Under  the  Constitution  of  Texas.  —  See  Wetz  v. 
Thompson,  26  Tex.  Civ.  App.  396  ;  McCurdy  T'. 
Conner,  95  Tex.  246. 

In  Pennsylvania.  —  Com.  v.  Barnett,  199  Pa. 
St.  161. 

900.  1.  Geographical  Limits  of  the  Jurisdic- 
tion of  Inferior  Courts.  —  Loraine  v.  Pittsburg, 

etc.,  R.  Co.,  205  Pa.  St.  132. 

901.  I.  Performance  Enforced  bv  Contempt 
Proceedings. —  Ball  v.  Wright,  t  t  5  Ga.  729. 

906.  8.  Damages  Awarded  for  Original  In- 
jury. —  In  Kansas,  where  a  judgment  is  ren- 
dered in  favor  of  the  plaintiff  in  a  mandamus 
proceeding,  he  may,  in  the  same  proceeding, 
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908.  XI.  Costs — 1.  Right  to  and  Liability  for  Costs  —  a.  At  Common 
Law.  —  See  note  io. 

907.  b.  Under  Statutes  —  (2)  Under  the  Statute  of  Anne  —  Recovery 

of  Costs  as  Affected  by  Nature  of  Right.  —  See  note  7. 

(3)  Statutes  Vesting-  Awarding  of  Costs  in  Discretion  of  Court.  — 

See  note  8. 

908.  (5)  Statutes  Awarding  Costs  in  Actions.  —  See  note  14. 

909.  c.  Liability  of  Public  Officers  for  Costs  — (2)  Ministerial 
Officers  Other  than  State  Officers  —  Public  Board.  —  See  note  8. 

910.  (3)  Judicial  Officers.  — See  note  1. 

e.  Effect  of  Termination  of  Relator's  Right  Pending 
Proceedings.  — See  note  7. 

2.  Amount  of  Costs.  —  See  note  9. 


and  as  a  part  of  his  remedy,  recover  such  dam- 
ages as  he  has  actually  sustained  through  the 
wrongdoing  of  the  defendants.  McClure  v. 
Scates,  64  Kan.  282. 

906.  la  The  Common-law  Doctrine  that  the 
Crown  Never  Pays  or  Receives  Costs  has  never 
been  altered  as  respects  the  prerogative  writ  of 
mandamus.  Rex  v.  Canterbury,  (1902)  2  K.  B. 
50.3,  71  L.  J.  K.  B.  932,  86  L.  T.  N.  S.  450.  50 
W.  R.  4/6,  66  J.  P.  455- 

007.  7.  Clute  v.  Ionia  Circuit  Judge,  131 
Mich.  203,  9  Detroit  Leg.  N.  253. 

0.  Costs  Discretionary  with  Court.  — ■  State  v. 
Holm,  (Neb.  1902)  92  N.  W.  Rep.  1006. 

008.  14.  Mandamus  under  Statute  an  Action. 
—  State  v.  Policemen's  Pension  Fund,  121  Wis. 
44. 


009.  8.  Costs  Against  Public  Board.— When 
public  officers  refuse  to  perform  a  statutory  duty 
and  are  compelled  to  do  so  by  mandamus,  the 
costs  of  the  mandamus  proceedings  will  be 
adjudged  against  them  when  the  relator  is  him- 
self without  fault,  notwithstanding  the  officers 
were  acting  in  obedience  to  an  injunction  order 
supposed  by  them  to  be  valid,  but  which  was  in 
fact  void.  State  v.  Carlson,  (Neb.  1904)  101 
N.  W.  Rep.  1004. 

010.  1.  Party  Beneficially  Interested  Liable 
for  Costs. —  Hill  v.  Morgan,  9  Idaho  777;  John- 
son v.  New  Orleans,  109  La.  696. 

7.  See  People  v.  Mt.  Vernon,  95  N.  Y.  App. 
Div.  75. 

9.  Mandamus  an  Action. —  State  v.  Policemen's 
Pension  Fund,  121  Wis.  44. 


MANDATE  (BAILMENT). 

913.    II.  Liability  —  in  General.  —  See  note  i. 
915.    Money.  —  See  note  2. 


917.  MANIFEST 

918.  MANNER  - 

921.     See  note  I. 
992.  MANUFACTURE 

See  notes  3,  4,  5. 


MANIFESTLY. 

See  note  2. 


See  note  4. 


MANUFACTURER  —  MANUFACTURING,  ETC. 


01  3.    1.  Liability  —  In  General.  —  McKenna 

V.  Walker,  85  Mo.  App.  570  ;  Cochran  v.  Coch- 
ran. (Neb.  1901)  95  N.  W.  Rep.  778;  Wood 
v.  Grifenhagen.  (Supm.  Ct.  Spec.  T.)  37  Misc. 
(\T.  Y.)  553;  Leggo  v.  Welland  Vale  Mfg.  Co., 
2  < )nt.  I..  Rep.  45. 

OH 5.  2.  Money.  —  See  Tempest  v.  Ber- 
tram], 19  Quebec  Super.  Ct.  365. 

017.  4.  Manifest  Distinguished  from  Bill  of 
Lading.  —  In  New  York,  etc.,  Mail  Steamship 
Co.  v.  U.  S.,  125  Fed.  Rep.  320.  the  court  said: 
"A  manifest  is  a  declaration  of  the  entire 
cargo  ;  a  bill  of  lading  is  a  declaration  of  a 
••pecific  part  of  ihe  cargo.  A  manifest  is 
essentially  a  summary  of  all  the  bills  of  lading." 

OIK.  2.  Manner.  —  See  Smalley  v.  Bowl- 
ing. 64  Kan.  81R,  dissenting  opinion. 

021.    1.  Manner  Not  Including  Time.  —  See 

1 


dissenting  opinion  in  Smalley  v.  Bowling,  64 
Kan.  818. 

022.  3.  Manufacture.  —  Landgraf  v.  Kuh, 
188  III.  484;  State  v.  American  Sugar  Refining 
Co.,  108  La.  603. 

4.  State  f.  American  Sugar  Refining  Co.,  108 
La.  603. 

8.  Manufacturer.  —  State  v.  American  Sugar 
Refining  Co.,  108  La.  603;  State  v.  A.  W.  Wil- 
bert's  Sons  l  umber,  etc.,  Co..  51  La.  Ann.  1223; 
Wilson  v.  Tennent,  (Supm.  Ct.  Gen.  T. )  32 
Misc.  (N.  Y.)  273;  Consumers  Brewing  Co.  v. 
Norfolk,  101  Va.  171 

Manufactured. —  See  Landgraf  v.  Kuh.  188  111. 
484. 

New  Article.  l  andgraf  v.  Kuh,  188  111. 
484;  State  v.  A.  W.  Wilbert's  Sons  Lumber, 
etc.,  Co.,  51  La.  Ann.  1223. 


191 


93*  931 


MAP — 


MARINE  INSURANCE. 


Vol.  XIX. 


998.    MAP.    -  Sec  note  I. 

MARE.  —  See  note  5. 

MARGIN      MARGINAL.  —  See  note  6. 


Produce  and  Manufacture  held  synonymous 
terms  in  a  prohibition  act,  and  latter  term  held 
to  apply  both  to  the  cne  who  actually  makes  the 
wine  and  to  the  one  who  causes  it  to  be  made. 
Harris  "'.  State,  114  Ga.  436. 

Building  Used  for  Manufacturing  Purposes. — 
Under  a  statute  requiring  fire  escapes  on  a 
building  used  for  manufacturing  purposes  it 
was  held  that  a  loft  used  for  manufacturing 
garters  and  hose  supporters  by  electric  ma- 
chinery was  within  the  statute.  Landgraf  v. 
Kuh.  18S  111.  484. 

Cotton.  — Meyer  v.  U.  S.,  124  Fed.  Rep.  296. 

Electric  Light  Company.  —  See  Burke  v.  Mead, 
159  Ind.  252;  State  v.  American  Sugar  Refining 
Co.,  108  La.  603. 

The  production  and  control  of  electric  power 
by  mechanical  means  and  its  adoption  for  use 
upon  a  trolley  system  is  a  manufacturing 
purpose  within  the  New  Jersey  Mechanic's  Lien 
Law.  Bates  Mach.  Co.  v.  Trenton,  etc.,  R.  Co., 
70  N.  J.  L.  684. 

A  Laundry  is  not  a  manufacturing  cor- 
poration within  the  Bankruptcy  Act.  In  re 
White  Star  Laundry  Co.,  117  Fed.  Rep.  570. 

Nor  is  it  within  a  state  statute  exempting 
manufacturing  corporations  from  taxation. 
Com.  v.  Keystone  Laundry  Co.,  203  Pa.  St.  289. 

Neither  is  a  laundry  a  manufacturing  es- 
tablishment within  a  statute  giving  employees  a 
lien.    Muir  v.  Samuels,  no  Ky.  605. 

Lumber.  —  Benedict  v.  Davidson  County,  no 
Tenn.  183;  Robins  v.  Paulson,  30  Wash.  459. 


Metals.  —  See  Downing  v.  U.  S.,  116  Fed. 

Rep.  779. 

Mining  Company.  —  See  In  re  White  Star 
Laundry  Co.,  117  Fed.  Rep.  570;  In  re  Chesa- 
peake Oyster,  etc.,  Co.,  112  Fed.  Rep.  960. 

A  Natural  Gas  Company,  — ■  Wilson  v.  Ten- 
nent,  (Supm.  Ct.  Tr.  T.)  32  Misc.  (N.  Y.)  273. 

A  Sawmill  Owner  and  Operator  is  a  manu- 
facturer within  a  statute  exempting  manu- 
facturers from  license  taxes.  State  v.  A.  W. 
Wilbert's  Sons  Lumber,  etc.,  Co.,  51  La.  Ann. 
1223. 

Silk.  — -Garrison  v.  U.  S.,  121  Fed.  Rep.  149. 

Wool. — U.  S.  v.  Rouss,  113  Fed.  Rep.  816; 
Vandegrift  v.  U.  S.,  113  Fed.  Rep.  816;  Veit  v. 
U.  S.,  121  Fed.  Rep.  205;  Wolff  v.  U.  S.,  113 
Fed.  Rep.  1001. 

Exemption  from  Taxation.  —  People  v.  Morgan, 
61  N.  Y.  App.  Div.  373. 

02§.  1.  Map  Distinguished  from  Model.  —  "  A 
map  is  a  drawing  upon  a  plane  surface  represent- 
ing a  part  of  the  earth's  surface  and  the  relative 
position  of  objects  thereon,"  and  is  easily  dis- 
tinguishable from  a  model,  which  is  "  a  facsimile 
in  three  dimensions  —  a  reproduction  in  minia- 
ture of  the  object  under  investigation."  Mon- 
tana Ore  Purchasing  Co.  v.  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.,  27  Mont.  324. 

5.  Mare.  —  Teal  v.  State,  119  Ga.  102. 

6.  See  De  Mary  v.  Burtenshaw,  131  Mich. 
326. 

Margin  in  the  Sense  of  Security.  —  Winward 
v.  Lincoln,  23  R.  I.  476. 


MARINE  INSURANCE. 

By  A.  W.  Varian. 

940.  I  Definition.  —  See  note  i. 

III.  Insurable  Interests — 1.  In  General  —  a.  Necessity  of 

Insurable  Interest.  —  See  note  3. 

941.  b.  What  Constitutes  Insurable  Interest  —  (2)  Quality  of 
Interest.  —  See  note  7. 

944.    2.  Persons  Having  Insurable  Interests  —  b.    Charterer.  —  See 

note  6. 

940.  g.  Carriers  and  Bailees.  —  See  notes  3,  4. 

9ol.    IV.  The  Contract  in  General  —  1.  Nature,  Requisites,  and  Incidents 

 y#  "  Floating  "  or  "  Running  "  Policies  —  (2)  Declaration  and  Indorse 

ment  —  Manner  of  Making.  —  See  note  9. 

040.    1.  Marine  Insurance  Defined  — Marine  944.    6.  A  Charterer  may  insure  the  cargo 

Ins.  Co.  v.  Walsh-Upstill  Coal  Co.,  68  Ohio  St.  against  general  average  charges..    Dodwell  v. 

469.    See  also  The  Dora  Forster,  (1900)  2  P.  Munich  Assur.  Co.,  123  Fed.  Rep.  841,  affirmed 

241  ;  Soelberg  v.  Western  Assur.  Co.,  (C.  C.  A.)  (C.  C.  A.)  r28  Fed.  Rep.  410. 

iig  Fed.  Rep.  23.  046.    3.  Carrier  Has   Insurable   Interest.  — 

3.  Nececsity  of  Insurable  Interest. —  Marine  Munich  Assur.  Co.  v.  Dodwell,  (C.  C.  A.)  128 

Ins.Co.'^.Wahh-Upstill  Coal  Co.,  68  Ohio  St.  469.  Fed.  Rep.  410. 

03  J.    7.  Risk  of  Loss.  — Cunard  Steamship  4.  Warehousemen  and  Wharfingers.  —  Munich 

Co.  v.  Marten,  C1902)  2  K.  B.  624,  affirmed  Assur.  Co.  v.  Dodwell,  (C.  C.  A.)   128  Fed. 

(1903)  2  K.  B.  5  t  1  ;  Munich  Assur.  Co.  v.  Dod-  Rep.  410. 

well,  (C.  C.  A.)  128  Fed.  Rep.  410.  951.    9.    Mariner  of  Making  Indorsement. — 
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953.     Assent  of  Insured  and  Time  of  Declaration.  —  See  notes  4,  5. 
But  There  Is  a  Conflict  of  Authority.  —  See  note  6. 

953.  2.  Legality  — «.  Violation  of  Revenue,  Trade,  and  Naviga- 
tion Laws  —  (i)  Domestic  Laws.  —  See  note  3. 

955.  c.  As  Affected  by  War  Policy — (i)  Alien  Enemies  Cannot  Be 
Insured.  —  See  notes  2,  3,6. 

(2)  Trading  with  the  Enemy.  —  See  note  8. 

956.  3.  Construction  and  Operation  —  b.  Description  of  Parties  — 
(2)  "  For  Whom  It  May  Concern."  — See  note  9. 

Parties  Not  Known.  —  See  note  IO. 

957.  Persons  Originally  Intended.  —  See  notes  7,  8. 

958.  c.  Description  of  Subject  — (2)  Ship  —  The  General  Description. — 

See  note  6. 

960.  (5)  Other  Special  Descriptions  —  (a)  Advances.  —  See  note  5. 

96 1 .  d.  Designation  of  Interest  —  (1)  Interest  Need  Not  Be  Specified. 
—  See  note  7. 

963.   e.  Description  of  Adventure  as  to  Time,  Voyage,  and 

PLACE  —  (i)  In  General — (a)  Necessity  of  Description.  —  See  note  3. 

(b)  Voyage  Policies.  —  See  note  6. 

(c)  Time  Policies  —  Definition.  —  See  note  7. 
963.    (d)  Mixed  Policies.  —  See  note  4. 


See  Delaware  Ins.  Co.  v.  S.  S.  White  Dental 
Mfg.  Co.,  (C.  C.  A.)  109  Fed.  Rep.  334. 

952.  4.  Policy  in  General  Terms.  —  Dela- 
ware Ins.  Co.  v.  S.  S.  White  Dental  Mfg.  Co., 
(C.  C.  A.)  109  Fed.  Rep.  334. 

5.  Express  Exception.  —  Delaware  Ins.  Co.  v. 
S  S.  White  Dental  Mfg.  Co.,  (C.  C.  A.)  109 
Fed.  Rep.  334. 

6.  Where  Premium  Is  Not  Fixed.  —  Delaware 
Ins.  Co.  v.  S.  S.  White  Dental  Mfg.  Co.,  (C. 
C.  A.)  109  Fed.  Rep.  334. 

953.  3.  Contract  Prohibited  by  Statute.  — 
Royal  Exch.  Assur.  Corp.  v.  Sjorforsakrings 
Aktiebolaget  Vega,  (1901)  2  K.  B.  567,  affirmed 
(1902)  2  K.  B.  384. 

955.  2.  Alien  Enemies  Cannot  Be  Insured.  — 
Driefontein  Consol.  Gold  Mines  v.  Janson, 
(1901)  2  K.  B.  419,  affirmed  (1902)  A.  C.  484. 

3.  But  it  is  not  against  public  policy  to  in- 
sure aliens  although  the  relations  between  the 
respective  governments  of  the  insurer  and  the 
insured  are  strained  and  war  is  imminent. 
Driefontein    Consol.    Gold    Mines    v.  Janson, 

(1901)  2  K.  B.  419,  affirmed  (1902)  A.  C.  484, 
87  L.  T.  N.  S.  372. 

6.  Becoming  Alien  Enemy  After  Loss. —  Drie- 
fontein Consol.  Gold  Mines  v.  Janson,  (1901) 
2  K.  B.  419,  affirmed  (1902)  A.  C.  484,  87  L.  T. 
N.  S.  372. 

8.  Janson    v.     Driefontein    Consol.  Mines, 

(1902)  A.  C.  484,  87  L.  T.  N.  S.  372. 
"Enemy"  Means  a  De  Facto  Enemy  within 

the  meaning  of  the  rule  of  public  policy.  Drie- 
fontein Consol.  Gold  Mines  v.  Janson,  (1901) 
2  K.  B.  419,  affirmed  (1902)  A.  C.  484. 

950.  9.  "  For  Whom  It  May  Concern  "  Covers 
Interest  of  Persons  Intended.  —  Hagan  v.  Scot- 
tish Union,  etc.,  Ins.  Co..  98  Fed.  Rep.  129, 
affirmed  r  86  U.  S.  423.  See  also  Marine  Ins. 
Co.  v.  Walsh-Upstill  Coal  Co.,  23  Ohio  Cir.  Ct. 
ior. 

10.  Though  Such  Person  Not  Known  at  Time. 

—  Hagan  v.  Scottish  Union,  etc.,  Ins.  Co.,  98 
Fed.  Rep.  129,  affirmed  186  U.  S.  423;  Marine 


Ins.  Co.  v.  Walsh-Upstill  Coal  Co.,  23  Ohio 
Cir.  Ct.  191. 

95 7.  7.  In  Ohio  the  agent  effecting  the  in- 
surance may  sue  for  the  person  for  whose 
benefit  it  was  intended.  Marine  Ins.  Co.  v. 
Walsh-Upstill  Coal  Co.,  23  Ohio  Cir.  Ct.  191. 

8.  Need  Not  Be  Specific  Individual.  —  Hagan 
v.  Scottish  Union,  etc.,  Ins.  Co.,  98  Fed.  Rep. 
129,  affirmed  186  U.  S.  423. 

958.  6.  What  Constitutes  Furniture  of  a  Ship. 
—  Hogarth  v.  Walker,  (1900)  2  Q.  B.  283,  69 
L.  J.  Q.  B.  634,  82  L.  T.  N.  S.  744.  4S  W.  R. 
S4S.  S  Com.  Cas.  (Eng.)  292,  9  Asp.  M.  Gas.  84. 

960.  5.  Accepted  Drafts  Against  Freight. — 
The  Clintonia,  104  Fed.  Rep.  92;  Neall  v. 
Union  Marine  Ins.  Co.,  95  Fed.  Rep.  491, 
affirmed  (C.  C.  A.)  115  Fed.  Rep.  776. 

961.  7.  Nature  of  Interest  Need  Not  Be 
Specified.  —  Munk-h  Assur.  Co.  v.  Dodwell,  (C. 
C.  A.)  T28  Fed.'  Rep.  410. 

902.  3.  Policy  Must  Contain  Description.  — 
Royal  Exch.  Assur.  Corp.  v.  Sjoforsakrings 
Aktiebolaget  Vega,  (1902)  2  K.  B.  384,  71  L. 
J.  K.  B.  739,  87  L.  T.  N.  S.  356,  50  W.  R.  694, 
7  Com.  Cas.  (Eng.)  205,  9  Asp.  M.  Cas.  329, 
affirming  (1901)  2  K.  B.  567,  70  I..  J.  K.  B. 
874,  85  L.  T.  N.  S.  241,  50  \V.  R.  25,  6  Com. 
Cas.  (Eng.)  189,  9  Asp.  M.  Cas.  233. 

6.  Voyage  Policy  Defined.  ■ —  See  Greenock 
Steamship  Co.  v.  Maritime  Ins.  Co.,  (roo^)  2 
K.  B.  657,  72  L.  J.  K.  R.  868,  89  I-.  T.  N.  S. 
200,  52  W.  R.  186,  9  Com.  Cas.  (Fug.)  41,  9 
Asp.  M.  Cas.  463. 

7.  Time  Policy  Defined. — -Royal  Exch.  Assur. 
Corp.  v.  Sjoforsakrings  Aktiebolaget  Vega, 
(1902)  2  K.  B.  384,  71  I..  J.  K.  B.  739,  87  L. 
T.  N.  S.  356,  50  W.  R.  694.  7  Com.  Cas.  (Eng.) 
205,  9  Asp.  M.  Cas.  329. 

90S.  4.  In  a  Policy  "  Against  Fire  in  Shops 
and  on  Board  on  Stocks,  Trials  and  All  Marine 
Risks  to  Completion  and  Acceptance  by  the  Ad- 
miralty"  the  word  "trials"  refers  to  a  risk 
insured  against  and  does  not,  like  the  preced- 
ing words,  refer  to  a  period  during  which  the 
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063.    (2)  "  Lost  or  Not  Lost."  —  See  note  7. 

000.     (S)  Commencement  of  Risk — (a)  In  General — ee.  Delay  in  Commencement 

—  See  note  1  [, 

07t».    (9)  Duration  and  Termination  of  Risk —  (g)  "Until  Moored  in  Safety" 

—  «j<i.  At  Port  of  Destination.  —  See  note  3- 
070.     (h)  "Until  Safely  Landed."  —  See  note  I. 

(k)  Extension  of  Time  in  Port  —  Extension  in  Port  of  Discharge.  —  See  note  2. 

VIII.  Concealment  —  5.  Loading,  Sailing,  and  Weather  —  c.  Time 

—  See  note  3. 

10.  Concealment  of  Facts  by  Agent  —  Agent  Procuring  Insurance.  — 


IX.  Representations  —  4.  Representations  of  Fact  or  Expectation  or 

Representations  of  Expectation  or  Intention.  —  See  note  5. 
6.  Materiality  —  a.  Test  of  Materiality.  —  See  note  3. 
b.  Illustrations —  (1)  Material  Representations. —  See  note  1 1. 
8.   Effect  of  Misrepresentations  —  a.   Material  Facts.  —  See 


07  7. 
990. 

of  Sailing 

993. 
See  note  5. 

997. 
Belief  —  c. 

998. 

g  000. 

note  3. 

1001.  X.  Warranties — 1.  Implied  Warranties  —  a.  Seaworthiness 
—  (i)  Depend  cut  upon  Policy  —  (a)  Voyage  Policies  —  See  note  7. 

1002.  (c)  Cargo,  Freight,  and  Salvage  Policies.  —  See  note  4. 
1008.    (e)  Exceptions  in  Policy. —  See  note  2. 

(2)   Dependent  upon  Time  or  Place  —  (c)  Commencement  of  Voyage. — 

See  note  6. 

1  004.     (e)  Continuance  of  Seaworthiness.  —  See  note  4. 
American  Exception.  —  See  note  5- 

1005.    See  note  i. 

(4)  What  Constitutes  Unseaworthiness  —  (b)  Condition  of  Vessel.  — 

See  notes  7,  8,  9. 


vessel  is  to  be  insured  against  fire.    Jackson  v. 
Mumford,  52  W.  R.  342,  9  Com.  Cas.  (Eng.) 
114,  20  Times  L.  Rep.  172,  affirming  51  W.  R. 
91.  8  Com.  Cas.  (Eng.)  61. 
963.    7.  Parties  Must  Be  Ignorant  of  Loss. 

—  Gauntlett  v.  Sea  Ins.  Co.,  127  Mich.  504. 
9<»9.    11.  Delay  in  Commencement  May  Avoid 

Contract.  ■  Maritime  Ins.  Co.  v.  Stearns, 
(.1901)  2  K.  B.  912. 

975.  3.  Days  of  Twenty-four  Hours.  — 
Cornfoot  v.  Royal  Exch.  Assur.  Corp.,  (1904)  1 
K.  B.  40. 

976.  1,  "Safely  Landed  "  — Term  of  Policy. 

—  Jacob  v.  Caviller,  87  L.  T.  N.  S.  26,  50  W. 
R.  428,  7  Com.  Cas.  (Eng.)  116. 

977.  2.  Extension,  How  Computed  —  Where 
the  Words  "  Twenty-four  Hours  "  Are  Struck  Out. 

—  Cornfoot  v.  Royal  Exch.  Assur.  Corp.,  (1904) 
1  K.  B.  40,  73  L.  J.  K.  B.  22,  89  L.  T.  N.  S.  490, 
52  W.  R.  49,  9  Com.  Cas.  (Eng.)  80,  9  Asp.  M. 
Cas.  489,  20  Times  L.  Rep.  34,  affirming  8  Com. 
Cas.  (Eng.)  204. 

990.  3.  Time  of  Sailing  Material.  —  Kerr 
v.  Union  Marine  Ins.  Co.,  (C.  C.  A.)  130  Fed. 
Rep.  415,  124  Fed.  Rep.  835. 

993.  5.  Knowledge  Acquired  by  Lloyd's 
Agents  cannot  be  treated  as  knowledge  of  a 
member  of  Lloyd's  where  such  member  had 
no  actual  knowledge.  Wilson  v.  Salamandra 
Assur.  Co..  88  L.  T.  N.  S.  96,  8  Com.  Cas. 
(Eng.)  129,  9  Asp.  M.  Cas.  370. 

997.  5.  Expected  to  Sail.  —  See  Kerr  v. 
Union  Marine  Ins.  Co.,  (C.  C.  A.)  130  Fed.  Rep. 
41?.  reversing  124  Fed.  Rep.  835. 

99*.    3.  Test  of  Materiality.  —  Kerr  v.  Union 


Marine  Ins.  Co.,  (C.  C.  A.)  130  Fed.  Rep.  415, 
reversing  124  Fed.  Rep.  835. 

11.  That  She  Has  Not  8ailed.  —  Kerr  v. 
Union  Marine  Ins.  Co.,  (C.  C.  A.)  130  Fed. 
Rep.  415,  reversing  124  Fed.  Rep.  835. 

1000.  3.  Misrepresentation  of  Material  Fact 
Avoids  Policy.  —  Kerr  v.  Union  Marine  Ins. 
Co.,  (C.  C.  A.)  130  Fed.  Rep.  415,  reversing 
124  Fed.  Rep.  835. 

1001.  7.  Implied  Warranty  of  Seaworthiness 
in  Voyage  Policies.  —  Nome  Beach  Lighterage, 
etc.,  Co.  v.  Munich  Assur.  Co.,  123  Fed.  Rep. 
820 ;  Long  Dock  Mills,  etc.,  Co.  v.  Mannheim 
Ins.  Co.,  116  Fed.  Rep.  886,  affirmed  (C.  C.  A.) 
123  Fed.  Rep.  861  ;  Mannheim  Ins.  Co.  v.  At- 
lantic, etc.,  R.  Co.,  11  Quebec  K.  B.  200,  affirm- 
ing 15  Quebec  Super.  Ct.  469. 

1002.  4.  Vessel  Warranted  Seaworthy  in 
Cargo  Policy. — Sleigh  v.  Tyser,  (1900)  2  Q.  B. 
333- 

1003.  2.  Exceptions  in  Policy.  —  Sleigh  v. 
Tyser,  (1900)  2  Q.  B.  333. 

6.  Must  Be  Seaworthy  at  Commencement  of 
Voyage.  —  Sleigh  v.  Tyser,  (1900)  2  Q.  B.  333. 

1004.  4.  Continuance  of  Seaworthiness  Not 
Implied.  —  See  Morse  v.  St.  Paul  F.  &  M.  Ins. 
Co..  122  Fed.  Rep.  748. 

5.  Implied  Warranty  to  Keep  in  Repair.  — 
See  Ryan  v.  Providence  Washington  Ins.  Co., 
79  N.  Y.  App.  Div.  316. 

1005.  1.  Exception  in  Case  of  Cargo  Owners. 
—  Morse  v.  St.  Paul  F.  &  M.  Ins.  Co.,  122  Fed. 
Rep.  748. 

7.  Vessel  Must  Be  Stanch  and  Sound  for  Entire 

Voyage. —  Sleigh  v.  Tyser,  (1900)  a  Q.  B-  333, 
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1006.    (d)  Equipment.  —  See  notes  7,  14. 

1008.  if)  Temporary  Deficiencies. —  See  note  IO. 

(5)  Evidence  and  Burden  of  Proof — (a)  Presumption  of  Seaworthiness. 

—  See  note  1 1. 

1009.  See  note  1. 

(b)  Shifting  of  Burden  of  Proof.  —  See  note  2. 

1010.  (c)  Evidence — an.  To  Overcome  Presumption  of  Seaworthiness  —  The  Evi- 
dence Is  Sufficient.  —  See  note  2. 

1013.    2.  Express  Warranties  —  a.  In  General  —  (4)  Strict  Compliance. 

—  See  notes  8,  10. 

1017.    b.  Various  Particular  Warranties  —  (4)  Master  and  Crew. 

—  See  note  5. 

(5)  Time  of  Sailing  or  Departure- —  Warranty  "  to  Sail."  —  See  note  1 1. 

1019.  (8)  Location  of  Vessel.  —  See  note  6. 

1020.  (11)  Waters  and  Ports  — ■  Construction  of  Policy.  —  See  note  4. 

1021.  XI.  Risks  and  Causes  of  Loss  —  1.  General  Principles.  —  See  note  7. 

1022.  See  note  3. 

2.  "All  Risks."  —  See  note  5. 
1024.    4.  Perils  of  the  Sea  —  c.  ILLUSTRATIONS  —  (i)  Losses  Caused  by 
Perils  of  the  Sea  —  Loss  of  or  Injury  to  Vessel.  —  See  note  5. 


69  L.  J.  Q.  B.  626,  82  L.  T.  N.  S.  804,  5  Com. 
Cas.  (Eng.)  271,  9  Asp.  M.  Cas.  97;  Nome 
Beach  Lighterage,  etc.,  Co.  v.  Munich  Assur. 
Co.,  123  Fed.  Rep.  820. 

1005.  8.  Fit  to  Carry  Cargo.— Sleigh  v. 
Tyser,  (1900)  2  Q.  B.  333,  69  L.  J.  Q.  B.  626, 
82  L.  T.  N.  S.  804,  s  Com.  Cas.  (Eng.)  271,  9 
Asp.  M.  Cas.  97. 

9.  Vessel  Must  Be  Properly  Built.  —  See  Cleve- 
land, etc.,  Transit  Co.  v.  Insurance  Co.  of 
North  America,  115  Fed.  Rep.  431. 

1006.  7.  Proper  Equipment  for  Intended 
Voyage. —  Sleigh  v.  Tyser,  (1900)  2  Q.  B.  333, 
69  L.  J.  Q.  B.  626,  82  L.  T.  N.  S.  804,  5  Com. 
Cas.  (Eng.)  271,  9  Asp.  M.  Cas.  97. 

14.  Stores  and  Supplies.  —  Greenock  Steam- 
ship Co.  v.  Maritime  Ins.  Co.,  (1903)  2  K.  B. 
657.  72  L.  J.  K.  B.  868,  89  L.  T.  N.  S.  200, 
'.2  W.  R.  186,  9  Com.  Cas.  (Eng.)  41,  9  Asp. 
M.  Cas.  463,  affirming  (1903)  1  K.  B.  367,  72 
L.  J.  K.  B.  59,  88  L.  T.  N.  S.  207,  51  W.  R. 
447,  8  Com.  Cas.  (Eng.)  78,  9  Asp.  M.  Cas. 
364- 

1008.  10.  Temporary  Deficiency. — Ajum 
v.  Union  Marine  Ins.  Co.,  (1901)  A.  C.  362, 
84  L.  T.  N.  S.  366 ;  Lewis  v.  ^Etna  Ins.  Co., 
123  Fed.  Rep.  157,  affirmed  (C.  C.  A.)  129  Fed. 
Rep.  1006. 

11.  Rebuttal  of  Presumption  of  Unseaworthiness. 

—  Ajum  v.  Union  Marine  Ins.  Co.,  (1901)  A. 
C.  362,  70  L.  J.  P.  C.  34,  84  L.  T.  N.  S.  366, 
ij  Asp.  M.  Cas.  '67. 

1009.  1.  Rule  that  Seaworthiness  Is  Pre- 
sumed. —  Ajum  v.  Union  Marine  Ins.  Co., 
(1901)  A.  C.  362,  84  L.  T.  N.  S.  366;  Nome 
Beach  Lighterage,  etc.,  Co.  v.  Munich  Assur. 
Co.,  123  Fed.  Rep.  820. 

2.  Shifting  Burden  of  Proof.  —  Ajum  v.  Union 
Marine  Ins.  Co.,  (1901)  A.  C.  362,  84  L.  T.  N. 
S.  366. 

1010.  2.  Overloaded  Vessel.  —  See  Ajum 
v.  Union  Marine  Ins.  Co.,  (1901)  A.  C.  362,  84 
L.  T.  N.  S.  366. 

10?:j.  8.  Warranties  Must  Be  Strictlv  and 
Accurately   Complied  With.  —  Snyder  v  Home 


Ins.  Co.,  133  Fed.  Rep.  848;  Ryan  v.  Provi- 
dence Washington  Ins.  Co.,  79  N.  Y.  App. 
Div.  316. 

10.  Loss  Not  Connected  with  Breach  of  War- 
ranty Immaterial.  —  Snyder  v.  Home  Ins.  Co., 
133  Fed.  Rep.  848;  Fulton  v.  Insurance  Co.  of 
North  America,  127  Fed.  Rep.  413;  Ryan  v. 
Providence  Washington  Ins.  Co.,  79  N.  Y.  App. 
Div.  316. 

1017.  5.  Warranted  to  Keep  on  Board  a  Com- 
petent Watchman.  —  Snyder  v.  Home  Ins.  Co., 
133  Fed.  Rep.  848. 

11.  Bona  Fide  Departure  Necessary. —  Mari- 
time Ins.  Co.  v-  Stearns,  (1901)  2  K.  B.  912, 
71  L.  J.  K.  B.  86,  6  Com.  Cas.  (Eng.)  182. 

IOIO.  6.  Warranted  "Safely  Moored."  — 
Ryan  v.  Providence  Washington  Ins.  Co.,  79  N. 
Y.  App.  Div.  316. 

1020.  4.  Warranty  as  to  Waters  and  Places. 
—  Hastorf  v.  Greenwich  Ins.  Co.,  132  Fed.  Rep. 
:  22. 

1021.  7.  "  Disbursements  "  Policies.  — 
There  are  now  in  common  use  policies  upon  dis- 
bursements, which  "  are  designed  to  cover  a 
variety  of  interests  not  covered  by  policies  in 
the  ordinary  form,  including  moneys  which 
have  gone  into  the  construction  of  the  hull 
and  equipment  and  sunk  in  depreciation;  the 
value  of  the  contracts  in  the  performance  of 
which  the  ship  may  be  engaged  ;  any  interest 
in  the  nature  of  the  good  will  or  profits  of  her 
business  :  any  peculiar  interest  of  the  owner 
in  the  vessel  irrespective  of  her  actual  value  ; 
and,  though  not  designed  as  an  insurance  on 
hull,  would  have  the  effect  of  covering  any 
uninsured  value  of  the  vessel."  International 
Nav.  Co.  v.  Atlantic  Mut.  Ins.  Co.,  ino  Fed. 
Rep.  304.  affirmed  (C.  C.  A.)  108  Fed.  Ren.  087. 

1022.  3.  Violent  Operation  of  Perils  Essen- 
tial.—  Miller  v.  Law  Acc.  Ins.  Co.,  (1902)  2  K. 
B.  fin.1,  nffirmcd  (1903)  1  K.  R.  712. 

5.  "All  Risks,  Including  Mortality."  1  icob 
V.  Caviller.  87  L.  T.  N.  S.  26.  50  W.  R.  4  !8,  7 
Com.  C as.  (Fivt.)  116. 

1024.     5.  Salvage  Losses  and  Expenses.  — 
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1094. 

1035. 
1 098. 

—  Sec  note 


I  OriS. 
1029. 

1 030. 
1033. 

See  note  5. 
1034. 

See  note  1. 

1035. 
1037. 

DO  MIN  ATTN 


Loss  of  or  Injury  to  Cargo.  —  See  note  7- 

(2)  Losses  Not  Caused  by  Perils  of  the  Sea.  —  See  note  24. 

5.  Collision  —  c.  Extent  of  Liability.  —  See  note  13. 

e.  "Running  Down"  Clause— (2)  What  Damages  Included. 
2. 

(4)  Exceptions.  —  See  note  2. 

/.  Particular  Provisions.  —  See  note  4. 

6.  Stranding  —  Perils  of  the  Sea.  — ■  See  note  7. 

7.  Fire  —  d.  Location  of  Property.  —  See  note  11. 
9.  Capture  and  Seizure  —  b.  Definition.  —  See  note  2. 

c.  Assumption  of  Risk  —  (3)  War  Risks.  —  See  note  5. 

d.  What  Constitutes.  —  See  note  1. 

11.  Arrests,  Restraints,  and  Detentions  —  a.  Form  of  Policy. — 
c.  What  Constitutes  —  (2)  Blockade  or  Fear  of  Capture.  — 

(3)  Other  Arrests,  Restraints,  and  Detentions.  —  See  note  8. 

13.  "  All  Other  Perils " — b.  Definition.  —  See  note  5. 

14.  Proximate  and  Remote  Causes  of  Loss  —  c.  Efficient  and  Pre- 
g  Cause.  —  See  note  2. 


International  Nav.  Co.  v.  Atlantic  Mut.  Ins. 
Co.,  100  Fed.  Rep.  304,  affirmed  (C.  C.  A.)  108 
Fed.  Rep.  987. 
Cutting  Away  Mast  in  Stress  of  Weather.  — 

Montgomery  v.  Indemnity  Mut.  Marine  Ins. 
Co..  (igoi>  1  K.  B.  147,  affirmed  (1902)  1  K. 
B.  7.34- 

I  02  I.  7.  By  Sea  Water. —  Brown  v.  Flem- 
ing, 7  Com.  Cas.  (Eng.)  245,  distinguishing 
Cator  v.  Great  Western  Ins.  Co.,  L.  R.  8  C.  P. 
552,  42  L.  J.  C.  PI.  266. 

All  General  Average  Charges.  —  De  Farconnet 
v.  Western  Ins.  Co.,  no  Fed.  Rep.  405,  af- 
firmed (C.  C.  A.)  122  Fed.  Rep  448. 

24.  Inchmaree  Clause.  —  Cleveland,  etc.,  1  ran- 
sit  Co.  v.  Insurance  Co.  of  North  America,  115 
Fed.  Rep.  431. 

"Latent  Defects"  in  machinery  does  not  ex- 
tend to  a  weakness  in  design.  Jackson  v.  Mum- 
ford,  si  W.  R.  91. 

1025.  13.  Damages  Recovered  from  Assured. 
—  Ferguson  v.  Providence  Washington  Ins. 
Co.,  125  Fed.  Rep.  141. 

1020.  2.  Collision  with  an  Anchor  to  which 
a  schooner  is  riding  is  covered  by  a  policy 
against  "  actual  collision  between  any  such  tug 
and  any  vessel."  In  re  Margetts,  (1901)  2  K.  B. 
792,  70  L.  J.  K.  B.  762,  85  L.  T.  N.  S.  94.  49 
W.  R.  669,  9  Asp.  M.  Cas.  217. 

A  Clause  Rendering  the  Insurer  Liable  for  Sums 
Paid  "  in  Respect  of  Injury  to  Such  Other  Ship  or 
Vessel "  does  not  cover  the  expenses  of  the 
removal  of  the  wreck  of  such  other  ship  or 
vessel.  Burger  v.  Indemnity  Mut.  Marine 
Assur.  Co.,  fi9oo)  2  Q.  B.  348,  69  L.  J.  Q.  B. 
818.  82  L.  T.  N.  S.  831,  48  W.  R.  643.  5  Com. 
C;is.  CEng.)  jrg,  9  Asp.  M.  Cas.  85. 

1027.  2.  Money  Paid  to  a  Salvage  Company 
for  Increased  Expenses  of  Raising  a  Vessel  Run 
upon  by  the  Assured's  Vessel  Within  Proviso.  — 
Ch-mman  v.  Fisher.  20  Times  L.  Rep.  319. 

4.  P°moval  of  Wreck.  —  Burger  v.  Indemnity 
Mut.  Marine  Assur.  Co.,  (igoo)  2  Q.  B.  348. 

7.  Stranding  Is  a  Peril  of  the  Seas.  —  De  Far- 
co-r"  v.  Western  Ins.  Co.,  no  Fed.  Rep.  405, 
affirmed  (C.  C.  A.)  122  Fed.  Rep.  448. 
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102§.    11.  Deck  Cargo  — Inland  Canals. — 

Apoliinaris  Co.  v.  Nord  Deutsche  Ins.  Co., 
(1904)  1  K.  B.  252.  73  L.  J.  K.  B.  62,  89  L.  T. 
N.  S.  670,  52  W.  R.  174,  9  Com.  Cas.  (Eng.) 
91,  9  Asp.  M.  Cas.  526,  20  Times  L.  Rep.  79. 

1029.  2.  Capture  and  Seizure  Defined.  — 
See  Robinson  Gold  Min.  Co.  v.  Alliance  Ins. 
Co.,  (1002)  2  K.  B.  489. 

5.  "  Consequences  of  Hostilities  "  —  Voyage  In- 
terrupted by  Blockade. — Nickels  v.  London,  etc., 
Marine,  etc.,  Ins.  Co.,  70  L.  J.  K.  B.  29,  6  Com. 
Cas.  (Eng.)  15. 

1030.  1.  Belligerent  Taking  Not  Necessary. 

—  Robinson  Gold  Min.  Co.  v  Alliance  Ins.  Co., 
(1904)  \.  C.  350,  73  L.  J.  K.  B.  898,  91  I..  T. 
N.  S.  202,  53  W.  R.  160,  9  Com.  Cas.  (Eng.) 
301,  20  Times  L.  Rep.  645,  affirming  (1902)  2 
K.  B.  489.  71  L.  J.  K.  B.  942,  86  L.  T.  N.  S. 
858,  5 1  W.  R.  105,  7  Com.  Cas.  (Eng.)  219; 
Janson  v.  Driefontcin  Consol.  Mines,  (1002) 
A.  C.  484,  71  L.  J.  K.  B.  S57,  87  L.  T.  N.  S. 
372,  s<  W.  R.  143,  7  Com.  Cas.  (Eng.)  26S. 

1033.  5.  Warranted  Free  of  Capture,  Seizure, 
or  Detention.  —  Miller  v.  Law  Acc.  Ins.  Co.. 
(190.O  i  K.  B.  712. 

1034.  1.  A  Lawful  Order  Forbidding  the 
Landing  of  a  Cargo  is  within  a  warranty  exempt- 
ing the  insurer  from  liability  against  "  capture, 
seizure,  or  detention."  Miller  v.  Law  Acc. 
•Ins.  Co..  (1003)  1  K.  B.  712.  72  L.  J.  K.  B. 
428,  88  L.  T.  N.  S.  370,  51  W.  R.  420,  8  Com. 
Cas.  (Eng.,  ifii,  9  Asp.  M.  Cas.  386,  afin.nng 
(1902)  2  K.  B.  694,  71  L.  J.  K.  B.  5Si,  50  W.  R. 
474,  7  Com.  Cas.  (Eng.)  151,  which  distin- 
guished Rodoconachi  v.  Elliott,  L.  R.  9  C.  P. 
518.  43  L.  J.  C.  PI.  255.  " 

8.  Restraining  the  Landing  of  Diseased  Cattle. 

—  Miller  v.  Lnw  Acc.  Ins.  Co..  (1903)  1  K.  B. 
712.  affirming  (1902)  2  K.  B.  604. 

103f5.  5.  Definition.  —  Miller  v.  Law  Acc. 
Ins.  Co.,  (1902)  2  K.  B.  694,  affirmed  (1903)  1 
K.  B.  712;  Cleveland,  etc.,  Transit  Co.  v.  In- 
surance Co.  of  North  America,  115  Fed.  Rep. 
431- 

1037.    2.  Efficient  and  Predominating  Cause. 

—  Nickels  v.  London,  etc.,  Marine,  etc.,  Ins. 
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1039.  15.  Negligence,  Default,  or  Misconduct  — a.  PROXIMATE  CAUSE  OF 
LOSS.  —  See  notes  I,  2. 

b.  Contributing  Cause.  —  See  note  4. 

1040.  See  note  1. 

1041.  17.  Delay  —  b.  Loss  of  Chartered  Freight.  —  See  note  12. 

1048.  XII.  Extent  of  Loss  and  Liability  Therefor  —  1.  Value  of 
Subject-matter  —  c.  Valued  Policies  —  (1)  Definition.  —  See  note  4. 

(4)  Separate  Valuations.  —  See  note  8. 

1049.  (6)  Conclusiveness  of  Valuation  —  (a)  General  Rule.  —  See  note  7. 
10»>0.     (d)  In  Case  of  Partial  Loss.  —  See  note  6. 

IO.»t».  2.  Total  Loss  —  b.  Measure  of  Indemnity  —  (2)  Open  Policies. 
—  See  note  5. 

I  0»*5.  4.  Particular  Average  and  Partial  Loss  —  d.  Liability  for  Par- 
tial LOSS — (/)  On  Goods  —  (d)  Extraordinary  Expenditures.  —  See  note  IO. 

1050.  See  note  2. 

10#58.    (3)  On  Ship- —  (b)  Expenditures — ff.  Salvage  Charges.  —  See  note  2. 

(4)  On  Freight.  —  See  note  8. 
1039.    ^.  Adjustment  —  (1)  Scope  of  Section.  —  See  note  3. 


Co.,  70  L.  J.  K.  B.  29,  6  Com.  Cas.  (Eng.)  15; 
Cline  v.  Western  Assur.  Co.,  101  Va.  496. 
10:59.    1.  Negligence  Proximate  Cause  of  Loss. 

—  But  see  Nome  Beach  Lighterage,  etc.,  Co.  v. 
Munich  Assur.  Co.,  123  Fed.  Rep.  820. 

Loss  Caused  by  Failure  to  Procure  Lien  Stipu- 
lated for  in  Charter  Party.  —  Williams  v.  Canton 
Ins.  Ofhce,  (1901)  A.  C.  462,  70  L.  J.  K.  B. 
062,  85  L.  T.  N.  S.  317,  9  Asp.  M.  Cas.  247, 
6  Com.  Cas.  (Eng.)  256,  affirming  47  W.  R.  611, 
8  Asp.  M.  Cas.  563. 

A  Clause  Covering  the  Negligence  of  Masters, 
Mariners,  Etc.,  does  not  cover  the  voluntary  acts 
of  the  navigators  of  the  vessel.  Greenock 
Steamship  Co.  v.  Maritime  Ins.  Co.,  (1903)  1 
K.  B.  367,  72  L.  J.  K.  B.  59,  88  L.  T.  N.  S.  207, 
51  W.  R.  447,  8  Com.  Cas.  (Eng.)  78,  9  Asp. 
M.  Cas.  364. 

2.  Misconduct  or  Wilful  Act.  —  Nome  Beach 
Lighterage,  etc.,  Co.  v.  Munich  Assur.  Co.,  123 
Fed.  Rep.  820 ;  Standard  Marine  Ins.  Co.  v. 
Nome  Beach  Lighterage,  etc.,  Co.,  (C.  C.  A.) 
133  Fed.  Rep.  636. 

4.  Insurer  Liable  Though  Negligence  Was  a 
Contributing  Cause  of  Loss.  —  Standard  Marine 
Ins.  Co.  v.  Nome  Beach  Lighterage,  etc.,  Co., 
(C.  C.  A.)  113  P"ed.  Rep.  636;  Munich  Assur. 
Co.  v.  Dodwell,  (C.  C.  A.)  128  Fed.  Rep.  410; 
Nome  Beach  Lighterage,  etc.,  Co.  v.  Munich 
Assur.  Co..  123  Fed.  Ren.  820. 

1010.  1.  Negligence  of  Assured  No  Defense. 

—  Munich  Assur.  Co.  v.  Dodwell,  (C.  C.  A.) 
i?8  Fed.  Rep.  4(0. 

1011.  12.  Loss  of  Chartered  Freight.  —  Turn- 
bull  v.  Hull  Underwriters'  Assoc.,  (1900)  2  Q. 
B.  402,  69  L.  J.  Q.  B.  588,  82  L.  T.  N.  S.  818, 
S  Com.  Cas.  (Eng.)  248,  9  Asp.  M.  Cas.  93; 
Musgrave  v.  Mannheim  Ins.  Co.,  32  Nova  Scotia 
405. 

"Chartered  or  Hire  Money"  means  hire  money 
in  the  nature  of  freight  payable  under  a  con- 
tract, and  does  not  cover  a  loss  of  hire  caused 
by  an  option  which  a  charterer  has  to  discharge 
the  vess.cl  and  which  is  exercised  by  reason 
of  defects  discovered  in  the  vessel.  Manches- 
ter Liners  V.  British,  etc.,  Marine  Ins.  Co.,  86 
L.  T.  N.  S.  148,  9  Asp.  M.  Cas.  «66,  7  Com. 
Cas.  (Eng.)  26, 
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104§.  4.  Agreement  as  to  Value.  —  Ursula 
Bright  Steamship  Co.  v.  Amsinck,  115  Fed.  Rep. 
242.  citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1048. 

8.  Separate  Valuations. —  American  Steamship 
Co.  v.  Indemnity  Mut.  Marine  Ins.  Co..  108 
Fed.  Rep.  421,  uMrmeU  (C.  C.  A.)  118  Fed. 
Rep.  1014. 

1049.  7.  Valuation  Conclusive  in  Absence  of 
Fraud.  —  The  Livingstone,  122  Fed.  Rep.  278, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1049,  reversed  on  another  point  (C.  C.  A.) 
130  Fed.  Rep.  746;  Steamship  Balmoral  Co.  v. 
Marten,  (1901)  2  K.  B.  896,  affirmed  (1902) 
A.  C.  511  ;  Standard  Marine  Ins.  Co.  v.  Nome 
Beach  Lighterage,  etc.,  Co.,  (C.  C.  A.)  133 
Fed.  Rep.  636;  International  Nav.  Co.  71.  At- 
lantic Mut.  Ins.  Co.,  100  Fed.  Rep.  304,  affirmed 
(C.  C.  A.)  108  Fed.  Rep.  987. 

1050.  6.  Partial  Loss— Valuation  Not  Opened. 

—  Steamship  Balmoral  Co.  v.  Marten,  (iqoi) 
2  K.  B.  896,  affirmed  (1902)  A.  C.  511  ;  Ursula 
Bright  Steamship  Co.  v.  Amsinck,  115  Fed. 
Rep.  242;  International  Nav.  Co.  v.  Atlantic 
Mut.  Ins.  Co.,  100  Fed.  Rep.  304,  affirmed  C. 
C.  A.)  108  Fed.  Rep.  9S7. 

1052.  5.  Measure  of  Indemnity  under  Open 
Policy.  —  Ursula  Bright  Steamship  Co.  v.  Am- 
sinck, 115  Fed.  Rep.  242,  citing  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  cd.)  1052. 

1055.  10.  Extraordinary  Expenses  in  Saving 
Cargo. —  See  De  Farconnet  v.  Western  Ins. 
Co.,  110  Fed.  Rep.  405,  affirmed  (C.  C.  A.)  122 
Fed.  Rep.  448. 

1050.    2.  Salvage  Charges  and  Costs  of  Suit. 

—  See  De  Farconnet  v.  Western  Ins.  Co..  110 
Fed.  Rep.  405,  affirmed  (C.  C.  A.)  122  Fed. 
Rep.  448. 

I05S.  2.  Salvage  Charges. —  International 
Nav.  Co.  v.  Atlantic  Mut.  Ins.  Co.,  100  Fed. 
Rep.  304,  affirmed  (C.  C.  A.)  108  Fed.  Rep.  087. 

8.  Cargo  Received  bv  Shipper  at  Intermediate 
Port.  —  Turnhull  v.  Hull  Underwriters'  Assoc., 
dqor,)  2  Q.  B.  402. 

1050.  3.  Place  of  Adjustment,  and  Conclu- 
siveness and  Effect. —  International  Nav.  Co.  v. 
Atlantic  Mut.  Ins.  Co.,  100  Fed.  Rep.  304.  af~ 
firmed  (C.  C,  A.)  108  Fed.  Rep.  987, 
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f  0  i  i>.    (  2  |  I ii sm  aller  of  Pari  Value  or  Interest  —  Insurance  of  Part  of  Value.  — 

Sec  note  4. 

Insurance  of  Part  Interest.  —  See  note  5. 
I  OOO.     (4)  On  Goods  —  (a)  Basis  of  Indemnity.  —  See  note  2. 

(0)  Deterioration  in  Value  —  aa.  Where  Cargo  Has  Arrived  at  Destination. 

—  See  note  5. 

IOOI.     (5)  On  Ship — -(a)  Rule  for  Determining  Proportion. —  See  note  5. 
HMV'i.     (d)  In  Case  of  Repairs — aa.  General  Rule.  —  See  note  I. 

cc.  How  Value  Estimated  —  (bt)  Replacement  in  Kind.  —  See  note  8. 

(cc)  Increased  Expenses  in  Intermediate  Port. —  See  note  9. 

(dd)  Items  Entering  into  Estimate  —  Costs  of  a  Survey.  —  See  note  I  I. 

1005.  /.  Exception  of  Particular  Average  or  Partial  Loss  — 
(1)  Memorandum  Clause  —  (a)  Origin  and  Object.  —  See  notes  6,  7. 
(b)  Form  of  Memorandum.  —  See  note  8. 
1000.    (2)  Total  Loss  of  Part.  —  See  note  12. 
IOOK.    (4)  Exception  of  General  Average  Losses.  —  See  note  4. 

1070.  (5)  Exception  of  Stranding,  Collision,  Bilging,  and  Burning  — 
(c)  What  Constitutes  Collision.  —  See  note  5. 

1071.  g.  Expenditure  under  Sue  and  Labor  Clause  —  (2)  Effect 

—  (a)  Recovery  Beyond  Amount  of  Policy.  —  See  note  3. 

(b)  Exception  of  Particular  Average.  —  See  note  4. 

(3)  Expenses  Recoverable  —  (a)  Embraced  in  Risk.  —  See  notes  6,  7. 
Costs  of  Defending  Suit.  —  See  note  8. 

(b)  To  Prevent  Losses  Covered  by  Policy.  —  See  notes  IO,  II. 


1059.  4.  Adjustment  Where  Only  Part  of 

Value  Is  Insured. —  International  Nav.  Co.  v.  At- 
lantic Mut.  Ins.  Co.,  100  Fed.  Rep.  304,  affirmed 
(C.  C.  A.)  108  Fed.  Rep.  987;  Chicago  Ins.  Co. 
v.  Graham,  etc.,  Transp.  Co.,  (C.  C.  A.)  108 
Fed.  Rep.  271  ;  Egan  v.  British,  etc.,  Marine 
Ins.  Co.,  88  111.  App.  552,  affirmed  193  111.  295, 
86  Am.  St.  Rep.  342. 

5.  Insurance  of  a  Part  Interest.  — ■  See  Egan  v. 
British,  etc..  Marine  Ins.  Co.,  193  111.  295,  86 
Am.  St.  Rep.  342. 

1 060.  2.  Basis  of  Indemnity  for  Loss  on  Cargo. 
-  See  International  Nav.  Co.  v.  Atlantic  Mut. 

Ins.  Co.,  100  Fed.  Rep.  304,  affirmed  (C.  C.  A.) 
108  Fed.  Rfp.  987. 

5.  Where  Cargo  Has  Arrived  at  Destination.  — 
International  Nav.  Co.  v.  Atlantic  Mut.  Ins. 
Co.,  100  Fed  Rep.  304,  affirmed  (C.  C.  A.)  108 
Fed.  Rep.  087. 

1001.  5.  In  Adjusting  a  Loss  on  Salvage. — 
International  Nav.  Co.  v.  Atlantic  Mut.  Ins.  Co., 
100  Fed.  Rep.  304,  affirmed  (C.  C.  A.)  108  Fed. 
Rep.  987. 

1002.  1.  Right  to  Repair.  —  International 

Nav.  Co.  v.  Atlantic  Mut.  Ins.  Co.,  100  Fed. 
Rep.  304,  affirmed  (C.  C.  A.)  108  Fed.  Rep.  087. 

8.  Replacement  in  Kind. —  Agcnoria  Steamship 
Co.  v.  Merchants  Marine  Ins.  Co.,  8  Com.  Cas. 
(Fng.)  212. 

9.  Bankers'  Charges  for  Overdraft  Occasioned  by 
Bending  Money  to  Pay  for  Repairs.  —  Agenoria 
Steamship  Co.  v.  Merchants  Marine  Ins.  Co.,  8 
Com.  Cas.  (Eng.)  212. 

11.  Expenses  for  Surveyor  Sent  from  United 
Kingdom  to  Foreign  Port. —  Agenoria  Steamship 
Co.  v.  Merchants  Marine  Ins.  Co.,  8  Com.  Cas. 

(Eng.)  2T2. 

1065.    6.  Origin  of  Memorandum  Clause.— 

Washburn,  etc.,  Mfg.  Co.  v.  Reliance.  Marine 
Ins,  Co.t  |7<j  U.  S,  \. 

jig? 


7.  Devitt  v.  Providence  Washington  Ins.  Co., 
173  N.  Y.  17. 

8.  Form  of  Memorandum  Clause. —  See  Wash- 
burn, etc.,  Mfg.  Co.  v.  Reliance  Marine  Ins. 
Co.,  179  U.  S.  1. 

1066.  12.  Insurer  Liable  Only  for  Actual 
Total  Loss. —  Washburn,  etc.,  Mfg.  Co.  v.  Reli- 
ance Marine  Ins.  Co.,  179  U.  S.  1  ;  DeviU  v. 
Providence  Washington  Ins.  Co.,  173  N.  Y.  17. 

1 068 .  4.  Exception  of  General  Average  Losses. 
—  Washburn,  etc.,  Mfg.  Co.  v.  Reliance  Marine 
Ins.  Co.,  179  U.  S.  1. 

1070.  5.  Striking  a  Sunken  Wreck  Not  a 
Collision.  —  Cline  v.  Western  Assur.  Co.,  10 1 
Va.  49C. 

1071.  3.  The  Clause  Must  Receive  a  Liberal 
Application.  —  Washburn,  etc.,  Mfg.  Co.  v  Re- 
liance Marine  Ins.  Co.,  179  U.  S.  1. 

4.  Exception  of  Particular  Average  Does  Not 
Prevent  Recovery.  —  See  Washburn,  etc.,  Mfg. 
Co.  v.  Reliance  Marine  Ins.  Co..  179  U.  S.  1. 

6.  General  Average  Losses  Not  Covered.  — 
Montgomery  v.  Indemnity  Mut  Marine  Ins  Co., 
(1901)  1  K.  B.  147,  affirmed  (1902)  1  K.  B. 
734- 

7.  Unless  Services  Rendered  at  Instance  of 
Master  or  Owners.  —  International  Nav.  Co.  v. 
Atlantic  Mut.  Ins.  Co.,  100  Fed.  Rep.  304, 
affirmed  (C.  C.  A.)  108  Fed.  Rep.  987. 

8.  Legal  Expenses  of  Defending  Salvage  Suit 
Recoverable.  —  International  Nav.  Co.  v.  At- 
lantic Mut.  Ins.  Co.,  100  Fed.  Rep.  304.  af- 
firmed ( C.  C.  A.)  108  Fed.  Rep.  987. 

10.  Losses  Not  Covered.  —  Cunnrd  Steamship 
Co.  v.  Marten,  (1903")  2  K.  R.  511,  72  L.  J.  K. 
B.  754,  89  L.  T.  N.  S.  1S2,  52  W.  R.  35,  9 
Com.  Cas.  (Eng.)  o,  9  Asp.  M.  Cas.  342.  af- 
firming (1902)  2  K.  B.  624,  71  L.  J.  K.  B. 
96S.  87  L  T.  N  S.  400. 

11.  Services  Not  Recoverable,  —  McLeod  v.  In- 
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107'2.     Total  Loss  Only  at  Risk.  —  See  note  I. 

1073.  XIII.  Actions  —  1.  Time  of  Commencing  Action  —  The  Time  When  the 
Loss  Occurs.  —  See  note  I. 

2.  Jurisdiction.  —  See  note  2. 

107o.  4.  Evidence  and  Burden  of  Proof  —  b.  Loss  —  (3)  Cause  of  Loss.  — 
See  note  4. 

1076.   d.  Admissibility  of  Evidence  —  (i)  Protest.  — See  note  n. 


1078.    MARITIME.  —  See  note  1 . 

surance  Co.  of  N'nrth  America,  34  Nova  Scotia 
88,  37  Can.  L.  J.  357. 

1072.  1.  Expenses  to  Avert  Partial  Loss  Not 

Covered.  ---  Standard  Marine  Ins.  Co.  v.  Nome 
Beach  Lighterage,  etc.,  Co.,  (C.  C.  A.)  133  Fed. 
Rep.  636! 

1073.  1.  Waiver  of  Condition.  —  De  Far- 

conn.=  t  v.  Western  Ins.  Co.   no  Fed.  Rep.  4.05, 
affirmed  (C.  C.  A )  122  Fed.  Rep.  448. 

2.  Jurisdiction  of  Admiralty  —  Binding  Slip.  — 
Kerr  v.  Union  Marine  Ins.  Co.,  124  Fed.  Rep. 
83S,  reversed  (C.  C.  A.)  130  Fed.  Rep.  415 


1075.  4.  In  Other  Cases  Cause  of  Loss  Must 
Be  Proved. — Long  Dock  Mills,  etc.,  Co.  v.  Mann- 
heim Ins.  Co.,  116  Fed.  Rep.  886.  affirmed  (C. 
C.  A.)  123  Fed.  Rep.  861. 

1076.  11.  Evidence  of  Usage  or  Custom. — 
Oce,-;n  Steamship  Co.  v.  .^tna  Ins.  Co.,  121 
Fed.  Rep.  882. 

1078.  1.  Maritime  Contract.  —  Taylor  v. 
Weir,  no  Fed.  Rep.  1005  (contract  for  charter 
not  maritime)  ;  Olsen  v.  Birch,  133  Cal.  479 
(contract  for  construction  not  maritime). 


MARITIME  LIENS. 

By  A.  W.  Varian. 

1083.  III.  Liens  on  Vessels  at  Common  Law  Distinguished  from  Mari- 
time LlENS  —  Possession  Necessary  to  Common-law  Lien.  —  See  note  4. 

1084.  IV.  Liens  under  State  Statutes  Distinguished  from  Maritime 

Liens.  —  See  notes  8,  9. 

1085.  V.  Things  Subject  to  Maritime  Liens  —  2.  Vessels  Generally  and 
Their  Appurtenances  —  Independent  Motive  Power.  —  See  note  5. 

Barges  and  Scows.  —  See  note  6. 

1086.  Shares  in  Vessels.  —  See  note  9 

1087.  3.  Fixed  and  Immovable  Things.  — See  notes  4,  5. 

4.  Cargo.  —  See  note  6. 

5.  Freight.  —  See  note  7. 

VI.  Liens  Ex  Contractu  —  1.  Nature  and  Requisites  of  Contract  — 
a.  Contract  Must  Be  Mari  time.  —  See  note  8. 

1088.  b.  Contract  Must  Be  on  Credit  of  Vessel.  —  See  note  9. 

1089.  c.  Contract  Must  Be  Executed.  —  See  note  16. 

1083.    4.  Possession  Necessary  to  Common-  bed  of  navigable  waters  was  subject   to  the 

law    Lien.  —  The  Sue,  137  Fed.  Rep.  133.  admiralty  jurisdiction. 

1081.    8.  Admiralty  Jurisdiction  Cannot  Be  6.  Reciprocal  Liens  Between  Ship  and  Cargo.  — 

Enlarged  or  Diminished  by  State  Statutes.  —  The  The  Ripon  City,  (C.  C.  A.)  102  Fed.  Rep.  176. 

Universe.  108  Fed.  Rep.  968.  7.  No  Lien  for  Dead  Freight. — The  Ripon 

9.  State  Liens   Enforceable  in   Admiralty.  —  City,  (C.  C.  A."*  102  Fed.  Rep.  176. 

See  The  Energia,  124  Fed.  Rep.  842.  8.  Maritime  Liens  Ex  Contractu   Arise  Only 

SO*.».    5.   Independent   Motive   Power   Not  under  Maritime  Contracts.  —  The  Arthur  B.,  1 

Essential.  —  The  Robert  W.   Parsons,   191   U.  Alaska    353.    403.    holding   that    services  per- 

S.  17.  formed  in  launching  a  vessel  are  not  maritime 

6.  Canal   Boats.  —  The  Robert  W.  Parsons,  and  create  no  lien. 

191  U.  S.  17.  1088.   9.  Contract  Must  Be  on  Credit  of  Vessel. 

BONO.    9.  Vessels  Engaged  in  Joint  Enterprise.  — The  Underwriter,  no  Fed.  Rep.  713. 

—  The  Warner  Miller  Co.,  120  Fed.  Rep.  520.  1080.    16.  Performance  of  Contract  Essential 

IO*7.    4.  Dry  Docks  Not  Subject  to  Maritime  to  Lien.      The  Ripon  City,  (C.  C.  A.)  102  Fed, 

Liens.  —  The  Warfield,  120  Fed.  Rep.  847.  Rep.  176:  The  Universe,  ro8  Fed.  Rep.  968; 

5.  See  The  Blackheath,  195  U.  S.  361,  hold-  The  Fnergia,  124  Fed.  Rep.  842;  The  S.  L, 

ing  that  a  beacon  built  on  piles  driven  jnto  the  Watson,  (C,  C,  A.I  118  Fed.  Rep.  945. 
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10«IO.     See  nolo  I. 

IO!>:{.    2.  Particular  Contracts  -  b.  REPAIRS  AND  SUPPLIES  — (1)  Right 

to  Lien.  —  See  note  5. 

1  s)  Doctrine  of  Necessity  —  (a)  Rule  stated.  —  See  notes  10,  11. 
lOO  I.    Sec  notes  1,  2. 

10i)*>.     (b)  Items  of  Necessary  Repairs  and  Supplies  —  aa.  In  General.  —  See  notes 

2,5  " 

I  OOO.    (3)  Credit  of  Vessel  —  (a)  in  General.  —  See  notes  4,  5. 

1097.  Stipulated  Sum.  —  See  note  4. 

(b)  Necessity  for  Credit.  —  See  note  5. 

1098.  (0)  Master's  Order.  —  See  notes  3,  6. 
Master  Without  Authority.  —  See  note  9. 
(d)  Presence  of  Owner.  —  See  note  IO. 

1099.  Sec  notes  1,  2,  4,  5. 

(g)  Contractor's  Authority.  —  See  note  1 5. 

1100.  See  note  1. 

Steward.  —  See  note  5. 
1 1 02.    (4)  Vessel  in  Home  Port  —  (a)  Rule  under  Maritime  Law  —  aa.  In  General, 
—  See  notes  I,  3. 


1090.  1.  What  Constitutes  a  Delivery  in 
General.  —  The  Energia,  124  Fed.  Rep.  842; 
Guffey  v.  Alaska,  etc.,  Steamship  Co.,  (C.  C. 
A.)  130  Fed.  Rep.  271. 

109  J.  5.  Lien  for  Repairs  and  Supplies  — 
Rule  of  General  Maritime  Law  Recognized  in 
United  States.  —  The  Roanoke,  189  U.  S.  185; 
The  Underwriter,  119  Fed.  Rep.  713. 

10.  Lien  Arises  <3.">ly  for  Necessary  Repairs  and 
Supplies. — -The  Mary  F.  Chisholm,  129  Fed. 
Rep.  814;  The  Underwriter,  119  Fed.  Rep. 
713- 

11.  Proof  of  Necessity.  —  The  Underwriter, 
119  Fed.  Rep.  713. 

1094.  1.  The  Underwriter,  119  Fed.  Rep. 
71.3- 

2.  Order  of  Master  on  Credit  of  Vessel  Held 
Sufficient  Proof  of  Necessity.  —  The  Underwriter, 
1 19  Fed.  Rep.  713. 

1095.  2.  Food  for  Crew  and  Passengers. — 

The  Surprise,  (C.  C.  A.)  129  Fed.  Rep.  873. 

5.  Personal  Articles  for  Seamen.  —  The  Mary 
F.  Chisholm,  129  Fed.  Rep.  814. 

1096.  4.  Lien  Only  Where  Credit  Was  Given 
to  Vessel  in  Foreign  Port.  —  Alaska,  etc.,  Steam- 
ship Co.  v.  Chamberlain,  (C.  C.  A.)  116  Fed. 
Rep.  600:  The  C.  W.  Moore,  107  Fed.  Rep. 
957;  The  Underwriter,  119  Fed.  Rep.  713. 

5.  Presumption  as  to  Vessel  in  Foreign  Port.  — 
Prince  V.  Ogdemburg  Transit  Co.,  107  Fed. 
Rep.  978,  affirmed  ( C.  C.  A.)  113  Fed.  Rep. 
454:  The  Underwriter,  119  Fed.  Rep.  713; 
The  Surprise.  (C.  C.  A.)  129  Fed.  Rep.  873. 

1097.  4.  Lien  Not  Negatived  by  Express 
Contract.  —  Prince  v.  Ogdensburg  Transit  Co., 
107  Fed.  Ren.  978,  affirmed  (C.  C.  A.)  113 
Fed.  Ren.  454. 

5.  No  Lien  unless  Necessities  of  the  Vessel 
Required  Credit.  —  The  Alcalde,  132  Fed.  Rep. 
576. 

109*1.    3.  Hypothecation  of  Vessel  by  Master. 

—  The  Surprise,  C C.  C.  A.)  T20  Fed.  Rep.  873; 
Th"  Underwriter,  no  Fed.  Rep.  713. 

6.  Vocessitv  Presumed  *,-om  Master's  Order.  — 
The  TTnderwriter,  ito  Fed.  Rep.  713. 

9.  Notice  to  Creditor  of  Master's  Want  of 


Authority. — The  Underwriter,  119  Fed.  Rep. 

713- 

10.  The  Roanoke,  (C.  C.  A.)  107  Fed.  Rep. 
743;  Cuddy  v.  Clement,  (C.  C.  A.)  113  Fed. 
Rep.  454,  affirming  107  Fed.  Rep.  978;  The 
Surprise,  (C.  C.  A.)  129  Fed.  Rep.  873;  Reed 
Bros.  Dredge  No.  1,  135  Fed.  Rep.  867;  The 
New  Brunswick,  (C.  C.  A.)  129  Fed.  Rep.  893  ; 
Alaska,  etc.,  Steamship  Co.  v.  Chamberlin,  (C. 
C.  A.)  116  Fed.  Rep.  600:  The  George  Farwell, 
(C.  C.  A.)  103  Fed.  Rep.  882;  The  Iris,  (C. 
C.  A.)  100  Fed.  Rep.  104;  The  Underwriter, 
119  Fed.  Rep.  713;  Prince  v.  Ogdensburg  Tran- 
sit Co.,  107  Fed.  Rep.  978,  affirmed  (C.  C.  A.) 
113  Fed.  Rep.  454;  The  C.  W.  Moore,  107 
Fed.  Rep.  957. 

1099.  1.  Circumstances  Negativing  Inference 
from  Owner's  Presence.  —  The  Worthington,  (C. 
C.  A.)  133  Fed.  Rep.  725. 

2.  Cuddy  v.  Clement,  (C.  C.  A.)  113  Fed. 
Rep.  454,  affirming  107  Fed.  Rep.  978;  The 
Worthington,  (C.  C.  A.)   133  Fed.  Rep.  725. 

4.  Understanding  Must  Be  Mutual.  —  Alaska, 
etc.,  Steamship  Co.  v.  Chamberlain,  (C.  C.  A.) 
116  Fed.  Rep.  600;  Cuddy  v.  Clement,  (C.  C. 
A.)  115  Fed.  Rep.  301;  The  New  Brunswick, 
(C.  C.  A.)  129  Fed.  Rep.  893;  Whitcomb  v. 
Metropolitan  Coal  Co.,  (C.  C.  A.)  122  Fed. 
Rep.  941. 

5.  Insolvency  of  Owner.  —  See  The  New- 
port, (C.  C.  A.)  114  Fed.  Rep.  713. 

15.  Neglect  to  Inquire  as  to  Powers  of  One  Not 
Apparent  Agent.  —  See  Valverde  v.  Spottswood, 
77  Miss.  912. 

1 100.  1.  Contractor  to  Make  Repairs,  etc.,  for 
Lump  Sum.  —  The  Roanoke,  189  U.  S.  185. 

5.  Stewards. —  The  Surprise,  (C.  C.  A.)  129 
Fed.  Rep.  873. 

1102.  1.  No  Lien  in  Home  Port — Rule  in 
United  States.  —  The  Roanoke,  189  U.  S.  185; 
The  Underwriter,  119  Fed.  Rep.  713;  The  Sue. 
137  Fed.  Rep.  133;  Fredericks  v.  James  Rees, 
etc..  Co.,  (C.  C.  A.)  135  Fed.  Rep.  730:  The 
John  S.  Parsons,  no  Fed.  Rep.  994;  The 
Gordon  Campbell,  131  Fed.  Rep.  963. 

3.  The  Roanoke,  189  U.  S.  185. 
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1102. 

1103. 

See  note  2. 
1104. 

1105. 
1106. 
1107. 
1108. 

notes  3,  4. 
1110. 
1111. 


Reason  of  Rule  —  Presumption  of  Personal  Credit.  —  See  note  4. 
Doctrine  in  England.  —  See  note  7.  , 

(aa)  Residence  of  Owner  and  Port  of  Enrolment.  — 


bb.  What  Is  Home  Port- 


(66)  Ports  of  Different  States  Foreign  as  to  Each  Other.  —  See  note  2. 
(dd)  Corporation  as  Owner.  —  See  notes  5,  6. 
dd.  Domestic  Vessel  Believed  to  He  Foreign.  —  See  note  3. 
ee.  Place  of  Performance.  —  See  note  I. 

(b)  Rule  by  Statute  —  aa.  Statutory  Provisions.  —  See  note  3. 
66.  Jurisdiction  to  Enforce  Statutory  Liens  —  (ad)  In  General. 


See 


In  Dealing  with  a 


dd.  Strict  Compliance  with  Statute.  —  See  note  9. 
See  note  3. 

(5)  Chartered  Vessel — (a)  Presumption  as  to  Credit 
Known  Charterer  in  a  Foreign  Port.  —  See  note  9. 
1 1  12.    See  note  1. 

(b)  Stipulation  Against  Liens.  —  See  note  3. 
A  Creditor  Who  Has  No  Notice.  —  See  note  6. 

1113.  Duty  to  Inquire  into  Terms  of  Charter-Party.  —  See  notes  2,  4. 

1114.  c.  Advances  of  Money  —  (1)  Right  to  Lien  for  Advances  Gen- 

erally  —  (b)  Rule  in  United  States  —  Advances  to  Discharge  Existing  liens.  —  See  note  4. 


1102.  4.  Presumption  of  Personal  Credit. — 

The  John  S.  Parsons,  no  Fed.  Rep.  994. 

7.  Lien  for  Repairs  in  Home  Port  Denied  in 
England. — -The  Underwriter,  119  Fed.  Rep.  713. 

1103.  2.  Home  Port  the  Place  of  Owner's 
Residence.  — The  New  Brunswick,  (C.  C.  A.) 
129  Fed.  Rep.  893. 

1104.  2.  Ports  of  Different  States  Foreign  as 
to  Each  Other. — The  Roanoke,  189  U.  S.  185; 
The  Underwriter,  119  Fed.  Rep.  713. 

5.  Corporation  as  Owner  -  Place  of  Incorporation. 
—  The  New  Brunswick,  (C.  C.  A.)  129  Fed. 
Rep.  893. 

6.  Location  of  Principal  Office  and  Residence  of 
Officers. — But  see  The  New  Brunswick,  (C.  C. 
A.)   129  Fed.  Rep.  893. 

1 105.  3.  Domestic  Vessel  Believed  to  Be 
Foreign.  — •  The  Underwriter,  119  Fed.  Rep.  713. 

1  1 06.  1.  Right  to  Lien  Dependent  on  Loca'ity 
of  Vessel.  —  Bennett  v.  Beadle,  142  Cal.  239, 
75  Pac.  Rep.  843,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1106. 

1  1 07.  3.  Unconstitutional  Statute. — The 
Roanoke,  189  U.  S.  185. 

1108.  3.  Statutory  Lien  for  Repairs,  etc., 
Not  Enforceable  in  Rem  in  State  Court.  —  Fred- 
ericks v.  James  Rees,  etc.,  Co.,  (C.  C.  A.)  135 
Fed.  Rep.  730. 

4.  Statutory  Lien  Enforceable  in  Rem  Only  in 
Admiralty  Court.  —  The  Robert  Dollar.  115 
Fed.  Rep.  218,  citing  19  Am.  and  Eng.  Encyc. 
of  Law  C2d  ed.)  1108:  The  Roanoke,  189  U.  S. 
185;  The  John  S.  Parsons,  no  Fed.  Rep.  994: 
Fredericks  <■.  fames  Rees,  etc.,  Co.,  (C.  C.  A.) 
135  Fed.  Rep.  730. 

1110.  9.  Strict  Compliance  with  Statute 
Required. —  Fredericks  v.  James  Rees.  etc.,  Co., 
(C.  C.  A.)  133  Fed.  Rep.  730;  The  John  S. 
Parsons,  no  Fed.  Rep.  994.  See  also  Elstner- 
Martin  Grocery  Co.  v.  Lamont.  113  f.a.  894. 

1111.  3.  Employment  of  Vessel. — A  stat- 
ute giving  a  lien  on  vessejs  "  navigating  "  cer- 
tain waters  does  not  apply  to  a  dredge  which 
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is  without  means  of  propulsion  and  not  fitted 
for  carrying  either  freight  or  passengers.  Fred- 
ericks v.  James  Rees,  etc.,  Co.,  (C.  C.  A.)  135 
Fed.  Rep.  730. 

9.  Dealing  with  Known  Charterer  —  Personal 
Credit  Presumed.  —  The  Underwriter,  119  Fed. 
Rep.  713;  The  Chicklade,  120  Fed.  Rep.  1003; 
The  Barge  David  Wallace  v.  Bain,  8  Can. 
Exch.  205  ;  Alaska,  etc.,  Steamship  Co.  v. 
Chamberlain.  (C,  C.  A.)  116  Fed.  Rep.  600; 
The  C.  W.  Moore,  107  Fed.  Rep.  057;  The 
George  Farwell,  (C.  C.  A.)  103  Fed.  Rep.  882; 
The  Iris,  (C.  C.  A.)  100  Fed.  Rep.  104. 

1112.  1 .  Home  Port  —  Residence  of  Charterer. 

—  Alaska,  etc.,  Steamship  Co.  v.  Chamberlain, 
(C.  C.  A.)  116  Fed.  Rep.  600. 

3.  Stipulation  Against  Liens  —  Notice  of  Stipu- 
lation. —  The  George  Farwell,  (C.  C.  A.)  103 
Fed.  Rep.  882;  The  Underwriter,  119  Fed.  Rep. 
71.3- 

Charterer  Cannot  Avail  Himself  of  Such  Stipu- 
lation. —  The  Robert  Dollar,  115  Fed.  Rep. 
218. 

Stipulation  Immaterial,  —  It  seems  that  there 
is  no  real  distinction  between  charters  con- 
taining stipulations  against  liens  and  those 
without  them,  for  in  the  absence  of  such  stipu- 
lation the  charterer  is  bound  to  protect  the  ves- 
sel from  liens.  The  Surprise,  (C.  C.  A.)  129 
Fed.  Rep.  873. 

6.  Creditor  Without  Notice  of  Stipulation.  — 
The  George  Farwell.  (C.  C.  A.)  103  Fed.  Rep. 
882:  The  Underwriter,  no  Fed.  Rep.  713. 

1 1  I 't.    2.  Circumstances  Calling  for  Inquiry. 

—  The  George  Farwell,  (C.  C.  A.)  10^  Fed 
Rep.  882;  See  also  The  C.  W.  Moore,  107  Fed! 
Rop.  0^7. 

4.  Dealing    with    Apparent    Owner. — The 

George  Farwell.  CC.  C.  A.)  103  Fed.  Rep.  882. 

1114.  4.  Lien  for  Advances  to  Discharge 
Existing  Liens. —  The  Worthington,  (C.  C.  A.) 
733  Fed.  R'-n.  725;  The  Alcalde,  132  Fed.  Rep. 
576;  The  Pauline,  136  Fed.  Rep.  815. 
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1  I  I'l.     Advances  for  Necessary  Disbursements.  —  See  note  6. 

1116.  d.  SERVICES  to  Vessel  —  (i)  Seamen  and  Officers  —  Master  of 
Vessel.  —  See  note  4. 

Subordinate  Officers.  —  See  note  5. 

(2)  Ship's  Husband,  Brokers,  and  Stevedores  —  A  Ship's  Husband.  — 

See  note  10. 

1117.  Ship  Brokers  and  Stevedores.  —  See  note  I. 

VII.  Liens  Ex  Delicto  —  1.  In  General.  —  See  note  9. 
1  1  1  S.    VIII.  Priorities  —  1.  General  Principles.  —  See  note  10. 
III!).    2.  Priority  of  Various  Claims  —  a.  Order  of  Creation  in  Time 
—  (1)  Liens  Ex  Contractu.  —  See  note  10. 

1121.  b.  Nature  of  Claim  —  (1)  Costs  —  The  costs  of  the  Libelant.  —  See 
note  3. 

(2)  Salvage.  —  See  note  6. 

(3)  Wages  of  Seamen  and  Stevedores.  —  See  note  11. 

1 122.  (4)  Supplies  and  Repairs.  —  See  note  15. 

1 126.  c.  Initiative  in  Pursuit  of  Remedy.  — See  note  8. 

1 127.  d.  Waiver  of  Priority.  —  See  note  3. 

IX.  Extinguishment  and  Discharge  —  2.  Seizure  and  Forfeiture 

—  Forfeiture  in  Admiralty.  —  See  note  9. 

1 129.  3.  Sale  —  b.  Judicial  Sale  —  (2)  By  State  Court.  —  See  note  6. 

1130.  4.  Waiver  of  Lien  —  c.  LACHES  —  (1)  In  General.  —  See  note  5. 

1131.  Lien  for  Supplies.  —  See  note  3. 
1  1112.  Lien  for  Collision.  —  See  note  3. 

1 1 34.   e.  Taking  Collateral  Security.  —  See  note  5. 

/.  Giving  Credit.  —  See  note  10. 
1 136.    8.  Proceedings  in  Personam  —  a.  At  Common  Law.  —  See  note  6. 


1111.  6.  Necessary  Disbursements  in  Gen- 
eral. —  The  Alcalde,  132  Fed.  Rep.  576. 

1116.  4.  Master  of  Vessel.  —  The  Laurel, 

113  Fed.  Rep.  373,  citing  19  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  11 16;  Bruce  v.  Mur- 
ray, (C.  C.  A.)  123  Fed.  Rep.  366. 

5.  Subordinate  Officers. —  But  the  minor  son 
of  the  master  has  no  lien  for  wages  earned 
while  acting  as  mate  on  the  vessel.  The  John 
T.  Williams,  107  Fed.  Rep.  750. 

10.  Ship's  Husband  Not  Entitled  to  Lien  for 
Services.  — The  Ripon  City,  (C.  C.  A.)  102 
Fed.  Rep.  176. 

1117.  1.  Lien  of  Ship  Brokers  and  Stevedores. 

—  The  Chicklade,  120  Fed.  Rep.  1003. 

9.  Lien  for  Damages  Caused  by  Collision.  — 
Harrison  v.  Hughes,  (C.  C.  A.)  125  Fed.  Rep. 
860,  affirming  no  Fed.  Rep.  545. 

111§.  10.  General  Principle  Governing  Pri- 
ority of  Maritime  Liens.  —  The  Thomas  Mor- 
gan, 123  Fed.  Rep.  781. 

1119.  10.  Maritime  Liens  Dischargeable  in 
Inverse  Order  of  Creation.  —  The  John  T.  Wil- 
liams, 107  Fed.  Rep.  750 ;  The  Thomas  Mor- 
gan, 123  Fed.  Rep.  781. 

1121.  3.  Costs  of  Libelant  Prior  to  All  Othe.- 
Claims. — -The  Northern  Light,  106  Fed.  Rep. 
748. 

6.  Priority  over  Lien  for  Repairs  and  Supplies. 

—  The  Thomas  Morgan,  123  Fed.  Rep.  781. 

11.  The  Thomas  Morgan,  123  Fed.  Rep.  781  ; 
The  Northern  Light.  106  Fed.  Rep.  748. 

1122.  15.  Priority  of  Lien  for  Supplies  and 
Repairs.  —  The  Sleepy  Hollow,  114  Fed.  Rep. 
367- 


1126.  8.  Munsen  v.  The  Ship  Comrade,  7 
Can.  Exch.  330,  following  The  Saracen,  6  Moo. 
P.  C.  (Toml.  ed.)  56. 

1127.  3.  Waiver  of  Priority  by  Delay  in  En- 
forcement.—  See  The  John  T.  Williams,  107 
Fed.  Rep.  750  ;  Munsen  v.  The  Ship  Comrade. 
7  Can.  Exch.  330. 

9.  But  see  The  James  G.  Swan,  106  Fed.  Rep. 
94. 

1129.  6.  Appearance  in  State  Suit.- — But 

one  loses  his  lien  by  taking  part  in  a  proceed- 
ing in  a  state  court  in  which  a  sale  of  the 
vessel  is  made.  Northwestern  Commercial  Co. 
v.  Bartels,  (C.  C.  A.)  131  Fed.  Rep.  25. 

1130.  5.  Waiver  by  Delay  in  Enforcement. — 
Norfolk  Sand,  etc.,  Co.  z<.  Owen,  (C.  C.  A.) 
115  Fed.  Rep.  778;  The  Thornley,  103  Fed. 
Rep.  686. 

Liens  Created  by  State  Statute  Lost  by  Delay.  — 

The  Tames  G.  Swan,  106  Fed.  Rep.  94. 

1131.  3.  Laches  Dependent  on  Circumstances 
of  Case. —  Norfolk  Sand,  etc.,  Co.  v.  Owen,  (C. 
C.  A.)  115  Fed.  Rep.  778. 

1132.  3.  Libeling  vessel  on  second  visit  to 
port  after  accident  does  not  show  libelant 
to  be  guilty  of  laches.  The  Slingsby,  116  Fed. 
Rep.  227,  affirmed  (C.  C.  A.)  120  Fed.  Rep. 
748. 

1134.  5.  Lien  Not  Waived  by  Taking  Col- 
lateral Security  for  Claim.  —  The  Thomas  Mor- 
gan. 123  Fed.  Rep.  781. 

10.  Credit  Inconsistent  with  Lien.  —  The  Un- 
derwriter, 119  Fed.  Rep.  713. 

1136.  6.  See  Northwestern  Commercial 
Co.  v.  Bartels,  (C  C.  A.)  131  Fed.  Rep.  25. 
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1 1 38.    MARKETABLE  TITLE.  —  See  note  2. 

1138.    2.  Marketable   Title.  —  Brokaw    v.  Y.  App.  Div.  502;  Kerrigan  v.  Backus,  69  N.  Y. 

Duffy,  165  N.  Y.  391  ;  Roberts  v.  McFadden,  32  App.  Div.  329;  Fuhr  v.  Cronin,  82  N.  Y.  App. 

Tex.  Civ.  App.  47.  Div.  210. 

Reasonable  Doubt.  —  Sproule  v.  Davies,  69  N. 


MARKETS. 


By  F.  G.  Bamman. 

1 145.   III.  Power  of  Municipality  to  Establish  and  Regulate  Markets 

—  1.  In  General.  —  See  note  i. 

Grant  of  Market  Privileges  to  Private  Individual.  —  See  note  4. 
I  1  Hi.     A  Duly  Authorized  Public  Market  Is  Not  Per  Se  a  Nuisance. —  See  note  I. 

2.  Establishment  of  Markets  —  Purchase  of  Site  and  Erection  of  Buildings. 

—  See  note  2. 

1 147.  The  Right  to  Establish  a  Market  Includes.  —  See  note  I. 
Establishment  of  Market  in  Public  Street  —  Nuisance.  —  See  notes  2,  3. 
Leasing  Stands,  etc.,  on  Public  Street.  —  See  notes  8,  9. 

1148.  3.  Regulation  and  Control  —  a.  In  General.  —  See  notes  1,2,3. 

The  Power  to  Regulate  Markets  Falls  Within  the  Police  Power.  —  See  note  4. 
The  Right  to  Regulate  Markets  Includes.  —  See  note  5. 

1149.  b.  Certain  Specific  Regulations  Considered  —  (2)  As  to 
the  Sale  of  Particular  Articles.  —  See  notes  1,2. 

(3)  As  to  Who  May  Sell  in  the  Market.  —  See  notes  3,5. 

(4)  As  to  Sales  Outside  Established  Markets.  —  See  note  7. 
11*>0.    (5)  As  to  Weights  and  Scales.  —  See  note  4. 

(6)  As  to  License  Fees.  —  See  note  5. 
1 131.    See  note  1. 


1145.  1.  Power  Delegated  to  Municipal  Cor- 
porations.—  State  v.  Smith,  123  Iowa  654; 
Crowley  v.  Rucker,  107  La.  213  ;  Buffalo  v.  Hill, 
79  N.  Y.  App.  Div.  402  ;  Meadville  v.  Miller,  29 
Pa.  Co.  Ct.  519;  Mt.  Carmel  v.  Fisher,  21  Pa. 
Super  Ct.  643. 

4.  Grant  of  Market  Privileges  to  Private  Per- 
sons. —  See  State  v.  Smith,  123  Iowa  654. 

1140.    1.   See  State?'.  Smith,  123  Iowa  654. 

2.  Power  of  Municipality  to  Establish  Markets. 
—  Crowley  v.  Rucker,  107  La.  213  ;  Meadville  v. 
Miller,  29  Pa.  Co.  Ct.  519.  See  also  State  v. 
Smith,  123  Iowa  654. 

1147.  1.  Meadville  v.  Miller,  14  Pa.  Dist. 
28,  citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1 147;  Mt.  Carmel  v.  Fisher,  21  Pa.  Super. 
Ct.  643. 

2.  Market  Held  in  Open  Streets.  —  State  v. 
Smith,  123  Iowa  654;  Mt.  Carmel  v.  Fisher,  21 
Pa.  Super.  Ct.  643. 

3.  No  Power  to  Create  a  Nuisance.  —  State  v. 
Smith,  123  Iowa  654. 

8.  Leasing  Stands,  etc.,  in  Street.  —  State  v. 
Smith,  123  Iowa  654. 

9.  State  v.  Smith,  123  Iowa  654. 

I  I  IH.  1.  General  Power  of  Municipality  to 
Adopt  Market  Regulations. —  Buffalo  v.  Hill,  79 
N.  Y.  App.  Div.  402  ;  Meadville  v.  Miller,  14  Pa. 
Dist.  28,  quoting  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1148;  Mt.  Carmel  v.  Fisher,  21 
Pa.  Super.  Ct.  643.  See  also  Crowley  v.  Rucker, 
107  La.  213. 


2.  Regulations  Must  Be  Reasonable  and  Not  in 
Restraint  of  Trade.  —  See  Meadville  v.  Miller,  29 
Pa.  Co.  Ct.  519. 

3.  Buffalo  v.  Hill,  79  N.  Y.  App.  Div.  402. 

4.  Regulation  of  Markets  Within  Police  Power. 

—  Buffalo  v.  Hill,  79  N.  Y.  App.  Div.  402.  See 
also  Meadville  v.  Miller,  29  Pa.  Co.  Ct.  519. 

5.  Meadville  v.  Miller,  14  Pa.  Dist.  28,  citing 
19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1148. 

1149.  1.  Sale  Limited  to  Perishable  Articles. 

—  See  State  v.  Smith,  123  Iowa  654. 

2.  Sale  of  Certain  Articles  Limited  to  Designated 
Stands. — Crowley  v.  Rucker,  107  La.  213.  See 
Buffalo  v.  Hill,  79  N.  Y.  App.  Div.  402. 

3.  Meadville  v.  Miller,  14  Pa.  Dist.  28,  quot- 
ing 19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
1 149. 

5.  Producer  May  Not  Sell  in  Violation  of  Ordi- 
nance.— -See  Crowley  V.  Rucker,  107  La.  213. 

7.  Ordinance  Prohibiting  Sales  Outside  Estab- 
lished Markets  Held  Valid. —  State  v.  Smith.  123 
Iowa  654  ;  Crowley  v.  Rucker,  107  La.  213  ;  Buf- 
falo v.  Hill,  79  N.  Y.  App.  Div.  402  ;  Meadville 
v.  Miller,  29  Pa.  Co.  Ct.  519.  See  also  Mt.  Car- 
mel v.  Fisher,  21  Pa.  Super.  Ct.  643. 

1 1 50.  4.  Regulation  of  Weights  and  Scales, 

—  State  v.  Smith,  123  Iowa  654. 

6.  Buffalo  v.  Hill,  79  N.  Y.  App.  Div.  402. 

I  151.  1.  Municipality  May  Tax  Stall  Keepers 
for  Use  of  Market. —  See  Crowley  v.  Rucker,  107 
La.  213;  Buffalo  v.  Hill,  79  N.  Y.  App.  Div. 
402. 


1203 


M  -11    II  7  » 


J/J  A'AV:  7'.S  —  MARRIA  GE. 


Vol.  XIX. 


1  I  »"»  I .     Penalty  for  Sale  Without  License.  —  See  note  3. 

I  !  58.    MARKET  VALUE  —  MARKET  PRICE.  —  See  note  5. 


I  151,  3.  Penalty  for  Selling  Without  Author- 
ity.—  A  municipality  may  enact  ordinances  pre- 
scribing reasonable  penalties  for  selling  articles 
outside  of  the  established  market.  Crowley  v. 
Rucker,  107  La.  213. 

I  5.  Market  Value.  —  Sharpe  v.  U.  S., 

(C.  C.  A.)  112  Fed.  Rep.  893;  Orleans,  etc,  R. 


Co.  v.  Jefferson,  etc.,  R.  Co.,  51  La.  Ann.  1605  ; 

Kennebec  Water  Dist.  v.  Waterville,  07  Me. 
185;  Reilly  v.  Cullen,  101  Mo.  App.  32;  Reiber 
v.  Butler,  etc.,  R.  Co.,  201  Pa.  St.  49. 

Purposes  for  Which  Used. — Boyer  v.  St.  Louis, 
etc.,  R.  Co.,  97  Tex.  107. 


MARRIAGE. 


By  W.  B.  Robinson. 

11 59.   I.  Definition.  —  See  note  i. 

I  1  OO.     Marriage  Not  a  Contract.  —  See  notes  2,  3. 

Marriage  Not  a  Sacrament.  —  See  note  5. 
1 101 .    Sec  note  1. 

I I  6*8.    III.  Mental  Capacity  of  Parties  —  2.  Insanity 


b.  Degree  of 

MENTAL  CAPACITY  —  Ability  to  Transact  Business.  —  See  note  3. 

Present  Rule  —  Ability  to  Understand  Marriage  Contract.  —  See  note  4. 

4.  Drunkenness.  —  See  note  2. 

5.  Effect  of  Marriage  —  Void  or  Voidable  —  a.  In  General.  — 


Validity  Determined  in  Any  Pro- 


1164. 

See  note  3. 

Collateral  Attack  as  Void 
ceeding.  —  See  note  4. 

1168.  IV.  Physical  Capacity  —  Impotency  —  6.  When  Decree  Denied  — 
b.  Delay  and  Acquiescence  —  Period  of  Delay.  —  See  note  9. 

1 1  6!>.  8.  Effect  of  Marriage  —  Void  or  Voidable  —  statutes  Relating  to  Marriage 
and  Divorce.  —  See  note  5- 

V.  Status  and  Civil  Condition   of  Parties  —  2.  Slavery  — 

a.  Incapacity  to  Consent.  —  See  note  8. 

1 1 70.   c.  Repudiation  After  Emancipation  —  Divorce.  —  See  note  6. 


1159.  1.  Marriage  Defined  as  StP.tus. —  Payne 
v.  Burdette,  84  Mo.  App.  332  ;  Michigan  Uni- 
versity v ,  McGuckin,  64  Neb.  300 ;  Hilton  v. 
Roylance,  25  Utah  129,  95  Am.  St.  Rep.  821. 
See  also  Svenson  v.  Svenson,  178  N.  Y.  54,  re- 
versing 78  N.  Y.  App.  Div.  536. 

1 1 60.  2.  Marriage  Considered  as  a  Contract. 
—  See  Delpit  v.  Cote,  20  Quebec  Super.  Ct.  338  ; 
Davis  v.  Pryor,  50  C.  C.  A.  579,  112  Fed.  Rep. 
274;  Adger  v.  Ackerman,  52  C.  C.  A.  568,  us 
Fed.  Rep.  124;  Di  Lorenzo  v.  Di  Lorenzo,  174 
N.  Y.  467,  95  Am.  St.  Rep.  609 ;  Rutledge  v. 
Tunno,  69  S.  Car.  400. 

3.  Marriage  Distinguished  from  Ordinary  Con- 
tracts. —  See  Riddle  v.  Riddle,  26  Utah  268 ; 
Hilton  v.  Roylance,  25  Utah  129,  95  Am.  St. 
Rep.  821. 

5.  In  Canada  marriage  is  a  civil  tie.  Delpit  v. 
Cote,  20  Quebec  Super.  Ct.  338. 

1  I 6 1 .  1 .  Contract  as  Distinguished  from  Sacra- 
ment. —  Michigan  University  v.  McGuckin,  64 

Neb.  300. 

I  I  <>".£.  3.  Ability  to  Make  Contracts  or  Transact 

Business  Sufficient.  —  See  Aldrich  v.  Steen,  (Neb. 
1904)  98  N.  W.  Rep.  445,  judgment  modified  in 
100  N.  W.  Rep.  311. 

4.  Test  of  Mental  Capacity  —  Ability  to  Under- 


stand Marriage  Contract. —  Pyott  v.  Pyott,  191 

111.  280. 

1164.  2.  Intoxication  Renders  Marriage  Void- 
able.—  Barber  v.  People,  203  111.  543,  citing  19 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1164. 

3.  Marriage  of  Insane  Person  Void. —  Winslow 
v.  Troy,  97  Me.  130.  See  also  Busch  Su- 
preme Tent,  etc.,  81  Mo.  App.  562;  Payne  v. 
Burdette,  84  Mo.  App.  332. 

Cohabitation  During  Lucid  Intervals.  —  Gross 
v.  Gross,  96  Mo.  App.  486. 

4.  Marriage  of  Insane  Person  Subject  to  Col- 
lateral Attack  in  Actions  Concerning  Administra- 
tion, Dower,  or  Inheritance.  —  Medlock  v.  Mer- 
ritt,  102  Ga.  212;  Winslow  v.  Troy,  97  Me.  130. 

1 168.  9.  Delay  of  Twenty  Years.  —  G   v. 

G-  ,  67  N.  J.  Eq.  30. 

1169.  5.   G         v.  G  ,  67  N.  J.  F.q.  30. 

8.  Incapacity  of  Slaves. —  See  Keen  v.  Keen, 

184  Mo.  358;  Roberson  v.  McCauley,  Si  S. 
Car.  4T7  ;  Wood  v.  Cole.  25  Tex.  Civ.  App. 
y/8 ;  Gilbert  v.  Edwards,  32  Tex.  Civ.  App. 
4C0. 

Marriage  in  Free  State  —  Actual  Freedom.  — 

Irvir.c;  v.  Ford,  179  Mass.  216. 

1170.  6.  Slave  Marriage  Repudiated  After 
Emancipation.  —  Keen  v.  Keen,  184  Mo.  358. 
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1171.  d.  Ratification  After  Emancipation  —  New  Marriage. —  See 
note  I. 

e.  Curative  Acts  Declaring  Slave  Marriages  Valid.  — 

See  note  3. 

1172.  3.  Intermarriage  of  Races  —  a.  Statutes  Prohibiting  Inter- 
marriage —  Marriage  of  Whites  with  Negroes  or  Mulattoes.  —  See  note  I. 

1173.  d.  Intermarriage  of  Whites  and  Indians.  —  See  note  5. 

1175.  4.  Consanguinity  and  Affinity—/.  Effect  of  Marriage  Con- 
trary to  Statute.  —  See  note  10. 

1176.  5.  Prior  Marriage  Undissolved  —  a.  Validity  of  Second  Mar- 
riage. —  See  note  1. 

Belief  that  Prior  Marriage  Had  Been  Dissolved  —  Good  Faith  of  Parties.  —  See 

notes  2,  5. 

b.  Marriage  After  Void  Divorce  —  want  of  jurisdiction.  —  See 

note  6. 

1 177.  See  note  1. 

c  Marriage  Before  Divorce  in  Effect  —  (1)  Pending 
Appeal.  —  See  note  8. 

1178.  (2)  Marriage  Before  Decree  Made  Absolute  —  Effect  of  Decree  Nisi.  — 
See  note  2. 

e.  Marriage  Valid  by  Statute  until  Annulled.  —  See 

note  6. 

What  Marriages  Entitled  to  Protection  of  Statute.  —  See  note  7. 

1179.  /.  Effect  of  Subsequent  Divorce  Dissolving  Prior  Mar- 
riage. —  See  note  2. 

g.  Prohibition  on  Guilty  Party  to  Divorce  Marrying  — 

Statutes  Prohibiting  Remarriage.  —  See  note  6. 


1171.  1.  Cohabitation  After  Emancipation. 

—  Sterrett  v.  Samuel,  108  La.  346;  Wood  v. 
Cole,  25  Tex.  Civ.  App.  378;  Waff  v.  Ses- 
sions, 28  Tex.  Civ.  App.  183.  See  also  Gilbert 
v.  Edwards,  32  Tex.  Civ.  App.  460 ;  Irving  v. 
Ford,  179  Mass.  216. 

3.  Curative  Acts  Confirming  Slave  Marriages. 

—  Johnson  v.  Wilson  (Flq,  1904)  37  So.  Rep. 
17-9;  Robersou  v.  McCauley,  61  S.  Car.  411; 
Patterson  v.  Bingham,  101  Va.  372. 

1172.  1.  Marriage  of  White  Person  to  Negro  or 
Mulatto  Forbidden.  —  Keen  v.  Kenn,  184  Mo.  358. 

1173.  5.  Marriage  According  to  Indian 
Custom  Valid  if  Not  Prohibited  by  Law.  — 
Compare  Re  Sheran,  4  N.  W.  Ter.  83. 

1175.  10.  Statutes.  —  Martin  v.  Martin,  54 
W.  Va.  301.  citing  19  A.m.  and  Eng.  Encvc  of 
Law  (2d  ed.)  1175. 

1 170.  1.  Prior  Marriage  Undissolved  —  Sub- 
sequent Marriage  Void  —  Cal.fornia.  —  Matter 
bi  Richards,  133  Cal.  524. 

Illinois.  —  Robinson  v.  Ruprecht,  191  111. 
424:  Manning  v.  Spurck,  199  111.  447;  Barber 
v.  People.  203  IU.  543 :  Patter  v.  Clapp,  203 
111.  502,  96  Am.  St.  Rep.  322. 

Minnesota.  —  McHenry  v.  Bracken,  93  Minn. 
510  (statutory  provision). 

Mississippi.  —  Blanks  v.  Southern  R.  Co.,  82 
Miss  703. 

Missouri.  —  Busch  v.  Supreme  Tent,  etc..  81 
■Xlo.  App.  562. 

New  Jersey.  —  Knott  v.  Knott,  (N.  T.  1002) 
51  At!.  Rep.  15 

New  York.  —  Herz  v.  Htrz.  (Supm.  Ct.  Spec. 
T.)  34  Misc.  (N.  Y.)  135;  Matter  of  Schmidt. 
(Surrogate  Ct.)  42  Misc.  (N.  Y.)  463. 
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Pennsylvania.  —  Klaas  v.  Klaas,  14  Pa.  Super. 
Ct.  550  ;  Wilhelmi  v.  Wilhelmi,  9  Pa.  Dist.  685. 

Utah. —  Hilton  v.  Roylance.  25  Utah  129,95 
Am.  St.  Rep.  821  ;  Riddle  v.  Riddle,  26  Utah  268. 

2.  Belief  that  Prior  Marriage  Was  Dissolved  by 
Death  Immaterial.  —  Hilton  v  Roylance,  25 
Utah  129,  95  Am.  St.  Rep.  S21. 

5.  Void  Marriage  in  Good  Faith  —  Statute  De- 
claring Issue  Legitimate.  —  See  Com.  v.  Josse- 
lyn,  186  Mass.  186. 

6.  Divorce  Void  for  Want  of  Jurisdiction  — 
Subsequent  Marriage  Void.  —  Aldrich  v.  Steen, 
(Neb.  1904)  100  N.  W.  Rep.  311. 

1177.  1.  Divorce  Void  Where  Neither  Party 
Domiciled  in  State.  —  Manning  v.  Spurck,  199 
111.  447. 

8.  Marriage  Pending  Time  for  Appeal  Void.  — 

Eaton  v.  Eaton,  66  Neb.  676. 

117*.    2.  Marriage  After  Decree  Nisi  Void. 

—  Petit  v.  Petit,  (Supm.  Ct.  Spec.  T.)  45  Misc. 
<N'.  Y.)  I55. 

6.  Absence  for  Five  Years.  Matter  of  Iltrnnj- 
ton,  1  ao  Cal.  244,  rehearing  denied  140  Cal. 
294;  Taylor  v.  Taylor,  173  N.  Y.  266.-  Circus 
v.  Independent  Order  Ahawns  Israel.  5.5  \\  Y. 
Ap'i  Piv.  534!  llervey  v.  Hervey,  iSupm.  Ct. 
Spec.  T.)  92  X.  Y.  Supp.  218. 

7.  Second  Marriage  Must  Be  Contracted  in  Good 
Faith.  —  Circus  v.  Independent  Order  Ahnwas 
Israel,  55  N.  Y.  App.  Div.  534-  Taylor  tt.  Tay- 
lor, 63  N.  Y.  App.  Div.  23 r,  affirmed  173  N.  Y. 
266. 

1171).  2.  Subsequent  Dissolution  of  Prior 
Marriage  by  Divorce.  -  Chamberlain  v.  Chxim- 
beriain,  'V.  I.  1005)  so  Atl  Rep..  813. 

6.  Marriage  by  Permission  of  Court.  —  See  Bar- 
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Effect  of  Marriage  Void  or  Voidable.  —  See  note  3. 

VI.  Marriage  as  a  Contract  —  1.  Mutuality.  —  See  note  6. 

2.  No  Particular  Form  of  Assent  Required.  —  See  notes  I,  3. 

3.  Essentials  of  Contract  —  Intention  of  Parties.  —  See  notes  5,  7. 

4.  When  Marriage  Contract  Complete  —  Incidents  Fixed.  —  See 


See  note  4. 


I  !  80. 
1181. 

1  1  *•>. 

note  l. 

5.  Promises  of  Marriage  in  Future. 
I  1  Sit.    See  note  1 . 

11H4.    VII.  Fraud  and  Error  —  2.  Degree  or  Nature  of  Fraud  —  Fraud 

Vitiating  Ordinary  Contracts  Not  Sufficient  —  Public  Policy.  —  See  notes  4,  5- 
Degree  Where  Marriage  Not  Consummated.  —  See  note  6. 

1185.    3.   Misrepresentations  as  to  Character  and  Wealth  —  The  Fortune, 

Character,  and  Social  Standing. — .See  note  I. 

4.  Concealment  of  Unchastity  or  Prior  Marriage  —  Unchastity  of  Woman. 

—  See  note  4. 

1  I  MS.    6.  Concealment  of  Disease  —  Syphilis.  —  See  note  3. 

I  1*7.    7.  False  Claim  of  Pregnancy  by  Future  Husband  —  Marriage  After 

Illicit  Intercourse. —  See  note  I. 


field  v.  Barfield,  139  Ala.  290;  Com.  v.  Josse- 
lyn,  18(1  Mass.  186. 

1 1  «»0.  3.  Marriage  of  Guilty  Party  Voidable. 
-■See  Con:,  v.  Josselyn.  i85  Mass.  186. 

6.  Estoppel  to  Deny  Consent.  —  Chamberlain  v. 
Chamberlain,  (N.  J.  1905)  59  Atl.  Rep.  813. 

1 181.  1.  Marriage  per  Verba  de  Prsesenti. - 
Delnit  v.   Cote,   30   Quebec   Super.   Ct.   338 ; 
Hutchinson  v.  Hutchinson,  196  111.  432;  In  re 
Maher,  204  111.  25  :  Herz  v.  Horz,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y. )  125. 

Words  of  Present  Assent  Required. —  Con,. 
Haylout.  17  Pa.  Super.  Ct.  541. 

3.  Consent  of  Parties  Presumed  from  Formal 
Ceremony.  —  Hilton  v.  Roylance,  25  Utah  T29, 
95  Am.  St.  Rep.  821.  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  cd.)  1181. 

5.  Mere  Agreement  to  Go  to  Housekeeping 
Will  Not  Constitute  Marriage. —  Makel  v.  John 
Hancock  Mut.  L.  Ins.  Co.,  95  N.  Y.  App.  Div. 
241. 

7.  Stipulation  that  Marriage  Be  Kept  Secret. — 

See  Heminway  v.  Miller,  87  Minn.  123;  Hills 
v.  State.  6t  Neb.  589. 

Public  Recognition  Required. —  See  Sorenson  v. 
Sorenson,  (Neb.  1904)  100  N.  W.  Rep.  930. 

1182.  1.  When  Marriage  Complete  —  Cohabi- 
tation Unnecessary. —  State  v.  McKay,  122  Iowa 
658  ;  Rutledge  v.  Tunno,  69  S.  Car.  400 ;  Hilton 
v.  Roylance.  25  Utah  129.  95  Am.  St.  Rep.  821, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
cd.)  1182. 

Informal  Marriages  —  Consummation  Required. 

--  Sorensen  Sorensen,  (Neb.  1904)  too  N. 
W.  Rep.  930. 

4.  Modified  Doctrine.  —  In  re  Maher,  20 -j  III. 
35;  Sorenson  v.  Sorenson,  (Neb.  1904)  100 
N.  V/.  Rep  030. 

Consent,  Not  Cohabitation,  Constitutes  Marriage. 
—  Hilton  v.  Roylance,  as  Utah  129,  95  Am.  St. 
Rep.  $21. 

1183.  1.  Doctrine  Denied. —  Bott's  Estate. 
10  Pa.  Dist.  122.  See  also  Com.  v.  Haylow.  17 
Pa.  Super.  Ct.  541;  Lorimer  v.  Lorimer,  124 

Mich  631. 

11*1.  4.  Marriages  Not  Annulled  for  Fraud 
Sufficient  to  Vitiate  Ordinary  Contracts  — ■  Bnehs 
v.  Hanger,   (N.  J.   1905)    59  Atl.  'Sep.  004; 


Glean  v.  Glean,  70  N.  Y.  App.  Div.  576 ;  Anony- 
mous, (Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
109.  See  also  Crane  v.  Crane,  62  N.  J.  Eq. 
21.  But  see  Di  Lorenzo  v.  Di  Lorenzo,  174 
N.  Y.  467,  95  Am.  St.  Rep.  609,  revers'.r.g  71 
N.  Y.  App.  Div.  509  (which  cites  19  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  1184),  wherein 
the  court  said :  "  The  free  and  full  consent 
which  is  of  the  essence  of  all  ordinary  con- 
tracts is  expressly  made  by  the  statute  neces- 
sary to  the  validity  of  the  marriage  cortract." 

5.  Public  Policy.  —  Crane  v.  Crane,  62  N.  J. 
Eq.  21  ;  Boehs  v.  Hanger,  (N.  J.  1905)  59  Atl. 
Rep.  904.  See  also  Svenson  v.  Svenson,  178 
N.  Y.  54. 

6.  Less  Degree  of  Fraud  Where  Marriage  Not 

Consummated.  —  Svenson  v.  Svenson,  178  N.  Y. 
54.  See  Di  Lorenzo  v.  Di  Lorenzo,  174  N. 
Y.  467,  95  Am.  St.  Rep.  609,  reversing  71 
N.  Y.  App.  Div.  509. 

1185.  1.  Misrepresentation  of  Character,  Etc. 
—  See  Crane  v.  Crane,  62  N.  J.  Eq.  21. 

4.  Antenuptial  Incontinence  Not  Ground  for 
Divorce.  —  Glean  v.  Glean,  70  N.  Y.  App.  Div. 
576. 

Concealment  of  the  Birth  of  an  Illegitimate 
Child  Prior  to  Marriage.  —  See  Glean  v.  Glean, 

70  N.  Y.  App.  Div.  576. 

Concealment  of  Prior  Marriage.  ■—  See  Glean  v 
Glean.  70  N.  Y.  App.  Div.  57:). 

1 186.  3.  Concealment  of  Venereal  Disease.  — 

Crane  v.  Crane,  62  N.  J.  Eq.  21  ;  Svenson  v. 
Svenson,  178  N.  Y.  54,  reversing  78  N.  Y.  App. 
Div.  536.  See  also  Anonymous,  (Supm.  Ct. 
Spec.  T.;  34  Misc.  (N.  Y.)  109. 

1187.  1.  Pretended  Birth  of  Child.  —  A  hus- 
band was  induced  to  marry  by  the  false  •state- 
ment of  the  wife  that  she  had  borne  him  a 
child,  whereas  she  had  not,  but  instead  had 
imposed  upon  him  a  child  which  did  not  be- 
long to  either  one.  On  this  state  of  facts  the 
court  annulled  the  marriage  on  the  ground 
that  the  misrepresentation  was  of  such  a  nature 
as  to  deceive  an  ordinarily  prudent  man  Di 
Lorenzo  v.  Di  Lorenzo,  174  N.  Y.  467,  95  Am. 
St.  Rep.  609,  reversing  71  N.  Y.  App.  Div.  509 
(citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1 187). 
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1 1 90.  IX.  Statutoey  Regulations  —  1.  Publication  of  Banns.  —  See 

note  3. 

1191.  2.  Consent  of  Parent  or  Guardian  —  c.  Validity  of  Marriage 

UNDER  STATUTES  —  Statutes  Eequiring  Consent  of  Parents  and  Guardians. —  See  note  4. 

1192.  5.  Persons  Authorized  to  Perform  Ceremony  —  c.  Justices  of  the 
Peace  and  Magistrates.  —  See  note  5. 

d.  Consuls.  —  See  note  6. 

1193.  e.  Validity  of  Marriage  Before  Unauthorized  Person. 

—  See  note  2. 

Statutes  Declaring  Valid  Marriages  in  Good  Faith.  —  See  note  3. 

6.  Solemnization  of  Marriage  — ■  a.  Requirements  of  Canon  Law 

—  Necessity  of  Marriage  Ceremony.  —  See  note  4. 

b.  Decree  of  Council  of  Trent.  —  See  note  6. 

c.  Requirements  of  Common  Law  —  (i)  Nature  and  Validity 
of  Informal  Marriage.  —  See  note  9. 

1 194.  See  note  3. 

(2)  American  Doctrine  —  informal  Marriage  Valid.  —  See  note  4. 

1195.  e.  Statutes  in  United  States  Regulating  Marriage 

—  (1)  Marriage  Not  Conforming  to  Statutory  Regulations  Valid.  —  See 
notes  2,  3. 

1196.  (2)  Marriage  Not  Conforming  to  Statutory  Regulations  Invalid. 

—  See  note  1. 


1190.  3.  See  Duroch^r  v.  Degre,  20  Que- 
bec Super.  Ct.  456. 

1101.  4.  Marriage  Without  Consent  of  Par- 
ents Valid. —  Wood  v.  Baker,  (Supm.  Ct.  Spec. 
T.)  43  Misc.  (N.  Y.)  310.  See  also  Guillebert  v. 
(irenier,  107  La.  614,  citing  19  Am.  and  Eng. 
E>tcyc.  of  Law  (2d  ed.)  1191;  Becker  v. 
Becker,  58  N.  Y.  App.  Div.  374;  Silveira  v. 
Silveira,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
;6-. 

1192.    5.  Justice  of  the  Peace. —  See  State  v. 

McKay,  122  Iowa  658. 

6.  Consular  Marriage  Act.  —  Hay  v.  Northcote, 
(1900  >  2  Ch.  262,  69  L.  J.  Ch.  586,  82  L.  T.  N. 
S.  656,  48  W.  R.  615,  applying  Simonin  v.  Mal- 
lac,  20  L.  J.  P.  &  M.  97,  2  Sw.  &  Tr.  67. 

1  19t8.  2.  Solemnization  by  a  Person  Claiming 
Creed  Other  than  That  of  the  Parties  Held  Void. 
—  Durocher  v.  Degre,  20  Quebec  Super.  Ct. 
456. 

3.  Statutes  Declaring  Marriage  Before  Un- 
authorized Person  Valid.  —  Barclay  v.  Com.,  116 
Ky.  275  ;  Offield  v.  Davis,  100  Va.  250,  4  Pa. 
Super.  Ct.  206. 

4.  No  Ceremony  Eequired.  —  See  Delpit  v.  Cote, 
2c  Quebec  Super.  Ct.  338.  ' 

6.  Decree  of  Council  of  Trent.  —  See  Delpit  v. 
Cot':,  20  Quebec  Super.  Ct.  338. 

9.  Set  Lightbody  v.  West,  87  L.  T.  N  S. 
138,  50  W.  R.  494,  affirmed  88  L.  T.  N.  S. 
484. 

1191.  3.  Reg.  v.  Millis  Discussed  and  Dis- 
tinguished.—  In  re  De  Wilton,  (1900)  2  Ch.  481, 
69  L.  J.  Ch.  71 7-  83  L.  T.  N.  S.  70,  48  W.  R. 
645,  also  discussing  and  distinguishing  I.indo 
v.  Belisario.  1  Hat?.  Cons  216. 

Applicability  of  Reg.  v.  Millis  Where  Ordained 
Minister  Cannot  Be  Procured.— I  erhtbody  v.  West, 
8r  L.  T.  N  S.  138.  50  W.  R.  494,  affirmed  88 
L.  T.  N.  S.  484. 

The  Courts  of  Canada.  -  See  Delpit  v.  Cot;,  20 
Quebec  Super.  Ct.  338. 


4.  Common-law  Marriages  Valid  Without  Cere- 
mony or  Formal  Celebration.  —  Davis  v.  Prvor,  so 
C.  C.  A.  579,  ii2  Fed.  Rep.  274;  Adger  v.  Ack- 
erman,  52  C.  C.  A.  568,  115  Fed.  Rep.  124; 
Robinson  v.  Ruprecht,  191  111.  424;  Mullaney 
v.  Mullaney,  65  N.  J.  En..  384. 

1195.  2.  The  Object  of  Marriage  Statutes.  — 
See  .Sorensen  v.  Sorensen,  (Neb.  1904)  100  N. 
W.  Rep.  930. 

3.  Marriage  Not  in  Conformity  to  Statute  — 
Informal  or  Common-law  Marriages  —  California. 
—  Matter  of  Richards.  133  Cal.  524. 

Illinois.  —  Robinson  v.  Ruprecht,  191  III  424; 
Hutchinson  v.  Hutchinson,  196  111.  432;  Man- 
ning v.  Spurck,  199  111.  447;  Alden  v.  Church, 
106  111.  App.  347. 

Indiana.  —  Franklin  v.  Lee,  30  Ind.  App.  3.1. 

Michigan.  —  Lorimer  v.  Lorimer,  124  Mich. 
631  Barker  v.  Valentine,  125  Mich.  336,  7 
Detroit  Le^\  N.  54c. 

Missouri.  —  Busch  v.  Supreme  Tent,  etc.,  81 
Mo.  App.  562. 

Nebraska.  —  Michigan  University  v.  Mc- 
Guckin,  6_>  Neb.  480.  utUrmed  64  Neb.  300; 
Eaton  v.  Eaton,  (i6  Neb.  676. 

New  York.  —  Taylor  v.  Taylor.  173  N.  Y. 
266;  Herz  v.  Herz.  (Supm.  Ct.  Spec.  T.)  34 
Misc.  (N.  V.) 

Pennsylvania.  —  Com.  v.  Haylow,  17  Pa. 
Super.  Ct  54J. 

Rhode  Island.  —  See  In  re  Chace,  26  R.  I. 
351. 

Texas.  —  Cunco  7'.  De  Cuneo,  24  Tex.  Civ. 
App.  436 :  Lee  v.  State,  44  Tex.  Crim.  354 ; 
Edelstein  v.  Brown,  35  Tex.  Civ.  App.  625  ; 
Rurnctt  v.  Burnett,  (Tex.  Civ.  App.  1904I  83 
S.  W.  Rep.  238. 

Utah.  —  Hilton  v.  Roylance.  25  Utah  lie,,  95 
Am.  St.  Ren.  821. 

1196.  1.  See  Barclay  v.  Com.,  116  Ky. 
275;  Offield  v.  Davis,  100  Va.  250,  4  Va.  Sup. 
Ct.  206. 
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1  1 117.  (3)  Statutes  Validating  Marriages  Where  Certain  Forms  Are 
Omitted.  —  See  note  1. 

X.  Evidence  —  1.  TTature  of  Proof  of  Marriage.  —  See  note  2. 

2.  Necessity  of  Proof  by  Record  —  Best  Evidence.  —  See  note  1. 

3.  Witnesses.  —  See  note  2.  - 

4.  Clergyman  or  Celebrant  as  Witness.  —  See  note  3. 

5.  Contracting  Parties  as  Witnesses.  —  See  note  5. 

7.  Marriage  Certificates.  —  See  notes  4,  5. 

8.  License  and  Return.  —  See  note  6. 

9.  Marriage  Records  and  Certified  Copies.  - 

10.  Identity  of  Parties.  —  See  note  3. 

11.  Admissions  of  Parties.  —  Sec  note  1. 

12.  Declarations  of  Parties  as  to  Marriage. 

13.  Declarations  of  Decedents  as  to  Marriage  —  b.  Church  Rec- 
ords and  Private  Records  of  Marriage.  —  See  note  1. 

14.  Presumptions  Concerning  Formal  Marriage — a.  PRESUMPTIONS 
Generally  in  Favor  of  Marriage.  —  See  note  3. 

1203.    Lapse  of  Time.  —  See  note  1. 

c.  Prksumptions  in  Favor  of  Formal  Marriage  —  That  Parties 
Consented.  —  See  note  4. 

That  Parties  Were  Competent.  —  See  note  5. 


1 198. 


1  1 00. 


1 200. 
1201. 

1202. 


See  note  7. 


See  note  3. 


1197.    1.   Validating   Statutes.  —  See  State 
v.  McKay,  122  Iowa  658. 
2.  Proof  by  Record  or  Document  Not  Essential. 

—  See  State  v.  Miller,  3  Penn.  (Del.)  518; 
Norman  v.  Goode,  113  Ga.  121;  Casley  v. 
Mitchell,  121  Iowa  96,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  1197;  Tompkins  v. 
Com.,  77  S.  W.  Rep.  712,  25  Ky.  L.  Rep.  1254; 
State  v.  Tillinghast,  25  R.  I.  391,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1197; 
Rhode  Island  Hospital  Trust  Co.  v.  Thorndike, 
24  R.  I.  105;  Mathews  -v.  Silvander,  14  S.  Dak. 
505- 

II9§.  1.  Record  Not  Only  Evidence  —  Other 
Testimony  Admissible.  —  Rhode  Island  Hospital 
Trust  Co.  v.  Thorndike,  24  R.  I.  105,  citing  19 
Am.  and  Enc.  Encyc.  of  Law  (2d  ed.)  1198; 
State  v.  Tillinghast,  25  R.  I.  391,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  119S. 

2.  Witnesses  to  Marriage.  —  Norman  v.  Goode, 
113  Ga.  121;  Lyman  v.  People,  98  111.  App. 
386,  affirmed  198  111.  544;  Casley  v.  Mitch- 
ell, 121  Iowa  96;  State  v.  Eggleston,  45  Ore- 
gon 346 ;  Perrine  v.  Kohr,  20  Pa.  Super.  Ct. 
36;  Rhode  Island  Hospital  Trust  Co.  v.  Thorn- 
dike, 24  R.  I.  105 ;  State  v.  Tillinghast,  25 
R.  I.  391,  citing  19  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1198;  Rutledge  v.  Tunno,  69  S. 
Car.  400  ;  Mathews  v.  Silvander,  14  S.  Dak.  505. 

3.  Officiating  Minister  Competent  Witness  — 
Fact  of  Marriage. —  See  Hearne  v.  State,  (Tex. 
Crim.  1900)  58  S.  W.  Rep.  1009. 

5.  Contracting  Parties  Incompetent  as  Wit- 
nesses. —  Barber  v.  People,  203  111.  543. 

1199.  4.  Marriage  Certificates. —  See  Dailey 
V.  Frey,  206  Pa.  St.  227. 

5.  Broadrick  v.  Broadrick,  25  Pa.  Super.  Ct. 
225. 

6.  License  and  Return  Showing  Marriage.  — 

Norman  v.  Goode,  113  Ga.  121.  See  also  De 
Lucenay  v.  State,  (Tex.  Crim.  1902)  68  S.  W. 
Rep.  796. 

7.  Marriage  Registers  and  Certified  Copies.  — 

Eldridge  v.  State,  T26  Ala.  63. 


1200.  3.  Identity  of  Parties  Named  in  Cer- 
tificate or  Record. —  Snowman  v.  Mason,  99  Me. 
490.  See  also  Rhode  Island  Hospital  Trust  Co. 
v.  Thorndike,  24  R.  I.  105  ;  Dailey  v.  Frey,  206 
Pa.  St.  227. 

120S.  1.  Admissions  of  Parties. —  States. 
Miller,  3  Penn.  (Del.)  518,  citing  19  Am.  and 
Eng.  Encyc  of  Law  (2d  ed.)  1201  ;  Hall  v. 
Gabbert,  213  111.  208;  State  v.  Goulden,  134  N. 
Car.  743;  Com.  v.  Haylow,  17  Pa.  Super.  Ct. 
541;  Perrine  v.  Kohr,  20  Pa.  Super.  Ct.  36; 
State  v.  Tillinghast,  25  R.  I.  391  ;  Rutledge  v. 
Tunno,  69  S.  Car.  400. 

Admissions  in  Lette'rs  and  Deeds.  —  Hemin- 
way  v.  Miller,  87  Minn.  123. 

3.  Declarations  of  Parties  Living  Together.  — 
See  Klenke  v.  Noonan,  81  S.  W.  Rep.  241,  26 
Ky.  L.  Rep.  305. 

Marriage  may  be  proved  by  general  reputa- 
tion and  the  declaration  of  the  parties.  State  v. 
Still,  68  S.  Car.  37,  102  Am.  St.  Rep.  657. 

1202.  1.  Entries  of  Clergyman  in  Discharge 
of  Duty.  — Casley  v.  Mitchell,  121  Iowa  96, 
citing  tq  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1202. 

3.  Marriage  Presumed  as  a  General  Rule.  — 

Adger  v.  Ackerman,  52  C.  C.  A.  568,  115  Fed. 
Rep.  124;  Pittinger  v.  Pittinger,  28  Colo.  308, 
89  Am.  St.  Rep.  193  ;  Franklin  v.  Lee,  30  Ind. 
App.  31;  State  v.  Tillinghast,  25  R.  I.  391; 
Flilton  v.  Roylance,  25  Utah  129,  95  Am.  St. 
Rep.  821.  See  Shank  v.  Wilson,  33  Wash.  612; 
Delpit  v.  Cote,  20  Quebec  Super.  Ct.  338. 

1203.  1.  Presumption  Stronger  After  Lapse 
of  Time.  —  Pittinger  v.  Pittinger,  28  Colo.  308, 
89  Am.  St.  Rep.  193  ;  Howton  v.  Gilpin,  69  S. 
W.  Rep.  766,  24  Ky.  L.  Rep.  630 ;  Scott  v. 
Scott,  77  S.  W.  Rep.  H22,  25  Ky.  L.  Rep.  1356; 
Com.  v.  Haylow.  17  Pa.  Super.  Ct.  541. 

4.  Consent  of  Parties  Presumed.  —  Hilton  v. 
Roylance,  ,25  Utah  129,  95  Am.  St.  Rep.  821. 

5.  Presumption  that  Parties  Were  Competent  — 
Proof  of  Disability  or  Prior  Marriage.  —  Potter 
v.  Clapp,  203  111.  592,  96  Am.  St.  Rep.  322; 
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1208.     That  Person  Officiating  Was  Authorized.  —  See  note  6. 

1304.  That  Proceedings  Were  Regular  and  Valid.  — See  note  I. 

d.  Presumption  from  Cohabitation  and  Reputation.  — 

See  note  2. 

15.  Presumptions  Concerning  Informal  Marriage  —  a.  In  General. 
—  See  note  3. 

1305.  b.  Presumption  from  Cohabitation.  —  See  note  i. 
c.  Mutual  Acknowledgment.  —  See  notes  2,  3. 

1206.  d.  Presumption  from  Reputation  of  Marriage  —  Reputation 

Not  General  or  Uniform.  —  See  note  I. 

e.  Presumption  as  Against  Prior  Marriage  —  No  impeachment 

of  Formal  Marriage  by  Presumption  of  Prior  Marriage.  —  See  note  4. 

/.  Presumption  that  Illicit  Relation  Continued.  —  See 

note  5. 

1207.  See  note  3. 


Scott  v.  Scott,  77  S.  W.  Rep.  11 22,  25  Ky.  L. 
Rep.  1356  ;  Wins'.ow  v.  Troy,  97  Me.  130.  See 
also  Franklin  v.  Lee,  30  Ind.  App.  31  ;  Bull  v. 
Bull,  29  Tex.  Civ.  App.  364. 

1203.  6.  Presumption  that  Person  Officiating  1 
Was  Authorized. —  Franklin  v.  Lee,  30  Ind.  App. 
31.  See  also  Norman  v.  Goode,  113  Ga.  121. 

1204.  1.  A  Marriage  Formally  Solemnized 
in  Another  State  or  Foreign  Country. —  Frank- 
lin v.  Lee,  30  Ind.  App.  31  ;  Summerville  v.  \ 
Summervillc,  31  Wash.  411. 

2.  Presumption  from  Cohabitation  and  Reputa- 
tion.—  Shank  V.  Wilson,  33  Wash.  612.     See  ; 
also    Summerville  v.   Summerville,   31  Wash. 
411.  '. 

3.  Marriage  Presumed  from  Cohabitation  and 
Reputation  —  England.  —  In     re     Shephard,  1 
(1904)  1  Ch.  456,  73  L.  J.  Ch.  401,  90  L.  T.  N. 
S.  249. 

United  States.  —  Adger  v.  Ackerman,  52  C. 
C.  A.  568,  .113  Fed.  Rep.  124. 

California.- — People  v.  Hartman,  130  Cal.  ! 
487. 

Delaware.  —  State  v.  Miller,  3  Penn.  (Del.) 
518. 

Illinois.  —  Robinson  v.  Ruprecht,  191  111. 
424;  In  re  Maher,  204  111.  25. 

Indiana.  —  Franklin  v.  Lee,  30  Ind.  App. 
3'- 

Kentucky.  —  Klenke  v.  Noonan,  81  S.  W. 
Rep.  241,  26  Ky.  L.  Rep.  305. 

Minnesota.  —  See  Heminway  v.  Miller,  87 
Minn.  123. 

New  Jersey.  —  Mullaney  v.  Mullaney,  65  N. 
J.  Eq.  384. 

New  York.  —  See  Makel  v.  John  Hancock 
Mut.  L.  Ins.  Co.,  95  N.  Y.  App.  Div.  241. 

Pennsylvania.  —  Com.  v.  Haylow,  17  Pa. 
Super.  Ct.  541. 

Rhode  Island.  —  Rhode  Island  Hospital  Trust 
Co.  v.  Thorndike,  24  R.  I.  105,  citing  19  Am. 
and  Eng.  Encyc.  or  Law  (2d  ed.)  1204;  State 
v.  Tillinghast,  25  R.  I.  391. 

Texas. —  Cuneo  v.  De  Cuneo,  24  Tex.  Civ. 
App.  436. 

Utah.  — Hilton  v.  Roylance,  25  Utah  129,  95 
Am.  St.  Rep.  821. 

Washington.  —  Summerville  v.  Summerville, 
31  Wash.  41  r. 

Rebutting  Presumption  —  Admissions.  —  Bott's 
Estate,  10  Pa.  Dist.  122. 
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In  Criminal  Cases.  —  See  People  v.  Hartman, 
130  Cal.  487;  State  v.  Hansbrough,  181  Mo. 
348. 

1205.  1.  Marriage  Not  Presumed  from  Mere 
Cohabitation.  —  Pike  v.  Pike,  112  111.  App.  243; 
Hemingway  v.  Miller,  87  Minn.  123  See  also 
Matter  of  Richards,  133  Cal.  524;  Davis's  Es- 
tate, 204  Pa.  St.  602. 

Presumption  from  Acknowledgment,  Cohabita- 
tion, and  Reputation. —  Klenke  v.  Noonan,  81  S. 
W.  Rep.  241,  26  Ky.  L.  Rep.  305. 

2.  Acknowledgment  in  Public.  —  See  Dailey 
v.  Frey,  206  Pa.  St.  227. 

3.  Acknowledgment  Merely  to  Conceal  Illicit 
Relations.  —  See       re  Maher,  204  111.  25. 

HI  206.  1.  Reputation  Must  Be  General  or 
Uniform.  —  Quackenbush  v.  Swortfiguer,  136 
Cal.  149;  Rutledge  v.  Tunno,  69  S.  Car.  400. 
See  also  Cuneo  v.  De  Cuneo,  24  Tex.  Civ.  App. 
436. 

4.  No  Presumption  of  Prior  Marriage  as  Against 
Subsequent  Formal  Marriage. —  Norman  v.  Goode, 
1 1 3  Ga.  121. 

5.  Illicit  Relation  Presumed  to  Continue.  — 

Adger  v.  Ackerman,  52  C.  C.  A.  568,  115  Fed. 
Rep.  124;  Robinson  v.  Ruprecht,  191  111.  424; 
Potter  v.  Clapp,  203  111.  592,  96  Am.  St.  Rep. 
322;  Pike  v.  Pike,  112  111.  App.  243;  Bell  v. 
Clarke,  (Supm.  Ct.  Spec.  T.)  45  Misc.  (N.  Y.) 
272;  Matter  of  Schmidt,  (Surrogate  Ct.)  42 
Misc.  (N.  Y.)  463;  Bott's  Estate,  10  Pa.  Dist. 
122;  Rutledge  v.  Tunno,  69  S.  Car.  400;  Henry 
v.  Taylor,  16  S.  Dak.  424;  Cuneo  v.  De  Cuneo, 
24  Tex.  Civ.  App.  436.  See  Kidd  v.  Harris,  3 
Ont.  L.  Rep.  60,  approving  Hodgins  v.  McNeil, 
9  Grant  Ch.  (U.  C.)  305,  and  Rc  Murray  Canal, 
6  Ont.  685. 

It  seems  that  the  illicit  relation  will  not  be 
p'e^uired  where  one  of  the  parties  to  the  un- 
lawful marriage  acted  in  good  faith  and  with- 
out knowledge  of  its  character.  Townsend  v. 
Van  Buskirk,  (Supm.  Ct.  Spec.  T.)  33  Misc. 
(N.  Y.)  287:  Matter  of  Schmidt,  (Surrogate 
Ct.)  42  Misc.  CN.  Y.)  463. 

1207.  3.  Presumption  Overcome  by  Proof  of 
Cohabitation,  Etc.  — Robinson  7'.  Ruprecht,  191 
111.  424.  See  also  Cuneo  v.  De  Cuneo,  24  Tex. 
Civ.  App.  436. 

So  strong  is  the  presumption  in  favor  of 
marriage  that  slight  circumstances  may  be  suf- 
ficient to  establish  a  change  from  an  illicit  to 
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1907.  16.  Presumptions  in  Favor  of  Subsequent  Marriage — a.  PRESUMP- 
TION AGAINST  Bigamy.  — See  note  7. 

1208.  /'.  PRESUMPTION  OF  DEATH — Presumption  that  Disability  Had  Been 
Removed  by  Death.  —  See  note  I. 

C.   PRESUMPTION  OF  DIVORCE  —  Presumption  that  Disability  Had  Been 
Removed  by  Divorce.  —  See  note  2. 

d.  Presumption  of  Remarriage  After  Removal  of  Disa- 
Bi i.i  rv.  —  See  note  3. 
1*100.    See  note  1. 

17.  Burden  of  Proof  —  a.  All  Presumptions  Must  Be  Over- 
come. —  See  note  2. 

b.  Burden  as  to  Existence  and  Validity  of  Prior  Mar- 
riage. —  See  note  4. 

c.  Necessity  of  Proving  Negative.  —  See  note  5. 

XI.  Validity  and  Effect  of  Marriage — 1.  Void  Marriage. — 

See  note  6. 

1*210.     Civil  Law  —  Marriage  in  Good  Faith.  —  See  note  6. 

Statutes  Rendering  Marriage  Voidable  until  Annulled.  —  See  notes  J,  8. 
121 1.    2.  Voidable  Marriage  —  Effect  of  Annulment.  —  See  note  1. 

XII.  Foreign  Marriages — Conflict  of  Laws — 1.  Validity  Deter- 
mined by  Law  of  Place  of  Celebration  —  a.  General  Rule.  —  See  note  6. 


a  legal  relation.  Adger  v.  Ackerman,  52  C.  C. 
A.  568,  115  Fed.  Rep.  124. 

1*207.    7.  Presumption   Against   Bigamy. — 

—  McKibbin  v.  McKibbin,  139  Cal.  448 ;  Pit- 
tinger  ^'.  Pittinger,  28  Colo.  308,  89  Am.  St. 
Rep.  193;  Murphy  v.  People,  213  111.  154,  citing 
19  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  1206; 
Alabama,  etc.,  R.  Co.  v.  Beardsley,  79  Miss.  417, 
89  Am.  St.  Rep.  660  ;  State  v.  St.  John,  94  Mo. 
App.  229  ;  Dailey  v.  Frey,  206  Pa.  St.  227. 

Decisions  Favor  Presumption.  —  See  Rhode  Is- 
land Hospital  Trust  Co.  v.  Thorndike,  24  R. 
I.  105. 

120§.    1.  Presumption  of  Death.  —  See  also 

Matter  of  Schmidt,  (Surrogate  Ct.)  42  Misc. 
(N.  Y.)  463. 

2.  Presumption  of  Divorce.  —  McKibbin  v.  Mc- 
Kibbin. 139  Cal.  448;  Potter  v.  Clapp,  203  111. 
592,  96  Am.  St.  Rep.  322;  Tuttle  v.  Raish,  116 
Iowa  331  ;  Hcwton  v.  Gilpin,  69  S.  W.  Rep. 
766,  24  Ky.  L.  Rep.  630,  quoting  19  Am.  and 
Eng.  Encyc.  ot  Law  (2d  ed.)  1208;  Scott  v. 
Scott,  77  S.  W.  Rep.  1 1 22,  25  Ky.  L.  Rep.  1356, 
quoting  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1208;  Tompkins  v.  Com.,  77  S.  W.  Rep. 
712,  25  Ky.  L.  Rep.  1254;  Alabama,  etc.,  R.  Co. 
v.  P>eardsley,  79  Miss.  417,  89  Am.  St.  Rep.  660. 

When  Divorce  Not  Presumed.  —  Tuttle  v.  Raish, 
116  Iowa  331;  Casley  v.  Mitchell,  121  Iowa  96. 
See  also  Goodwin  v.  Goodwin,  113  Iowa  319. 

3.  Presumption  of  Remarriage  After  Prior  Mar- 
riage Dissolved. —  Adger  v.  Ackerman,  52  C.  C. 
A.  568.  us  Fed.  Rep.  124;  Barker  v.  Valentine, 
125  Mich.  336,  7  Detroit  Leg.  N.  540;  Busch 
v.  Supreme  Tent,  etc.,  81  Mo.  App.  562;  Eaton 
v.  Eaton,  66  Neb.  676 ;  Matter  of  Schmidt, 
(Surrogate  Ct.)  42  Misc.  (N.  Y.)  463;  Taylor 
v.  Taylor.  63  N.  Y.  App.  Div.  231,  affirmed  173 
X.  Y.  266;  Petit  v.  Petit,  (Supm.  Ct.  Spec.  T.) 
45  Misc.  (N.  Y.)  155;  Bull  v.  Bull,  29  Tex. 
Civ.  App.  364. 

Massachusetts   Statute.  —  Lufkin  v.  Lufkin, 
i"2  Mass.  476. 
1209.    1.  Presumption  that  Consent  Continued 


After  the  Removal  of  Disability.  —  Manning  v. 
Spurck,  199  111.  447;  Land  v.  Land,  108  111. 
App.  131,  affirmed  206  111.  288,  99  Am.  St.  Rep. 
171  ;  Eaton  v.  Eaten,  66  Neb.  676.  See  also 
Adger  v.  Ackerman,  52  C.  C.  A.  568,  115  Fed. 
Rep.  124;  Chamberlain  v.  Chamberlain,  (N.  J. 
1905)  59  Atl.  Rep.  813. 

2.  Burden  of  Proof  —  Question  of  Fact  Requii  iug 
Satisfactory  Evidence.  —  Delpit  v.  Cote,  2  , 
Quebec  Super.  Ct.  338.  See  also  Shank  v. 
Wilson,  33  Wash.  612. 

4.  Burden  as  to  Prior  Marriage.  —  Potter  v. 
Clapp,  203  Iil.  592,  96  Am.  St.  Rep.  322;  Frank- 
lin v.  Lee,  30  Ind.  App.  31  ;  Rhode  Island  Hos- 
pital Trust  Co.  v.  Thorndike,  24  R.  I.  105. 

5.  Negative  Proof  —  Nonexistence  of  Divorce.  — 
Alabama,  etc.,  R.  Co.  v.  Beardsley,   79  Miss. 
417.  89  Am.  St.  Rep.  660.    See  also  Potter 
Clapp,  203  111.  592,  96  Am.  St.  Rep.  322. 

6.  Void  Marriage  Confers  No  Rights.  —  Bar- 
field  v.  Barfield,  139  Ala.  290.  See  also  Mc- 
Ilvain  ?\  Scheibley,  109  Ky.  45s. 

1210.  6.  Civil  Law. —  See  Benton's  Suc- 
cession, 106  La.  494;  Matter  of  Hall,  61  N.  Y. 
App.  Div.  266. 

7.  Marriage  Declared  Valid  until  Annulled. — 
Taylor  v.  Taylor,  173  N.  Y.  266;  Silveira  v. 
Silveira,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (  N.  Y.) 
267.  See  also  Svenson  v.  Svenson,  178  N.  Y. 
54- 

8.  Marriage  Rendered  Voidable.  —  Martin  -•. 
Martin,  54  W.  Va.  301,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  ( 2d  ed.)  1210. 

1211.  1.  Children  of  Voidable  Marmge 
Legitimate.  —  Matter  of  Harrington,  140  Cal. 
244,  rehearing  denied  140  Cal.  294. 

6.  Validity  Determined  by  Law  of  Place  Where 
Marriage  Contracted.  —  U.  S.  v.  Rodgers,  109 
Fed.  Rep.  886;  Klenke  v.  Noonan.  81  S.  W. 
Rep.  241,  26  Ky.  L.  Rep.  305:  McHenry  v. 
Bracken,  93  Minn.  510,  citing  19  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  ran;  Hills  v.  State, 
61  Neb.  580;  In  re  Chace,  26  R.  I.  351  ;  State 
v.  Richardson,  72  Vt.  49. 
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1212.  b.  Exceptions  to  Rule.  —  See  note  2. 

1213.  Marriages  Contrary  to  Laws  and  Public  Policy  of  Domicil.  —  See  note  I. 

c.  Validity  of  Contract  and  Ceremony  of  Marriage.  — ■ 

See  note  2. 

1214.  2.  Validity  Determined  by  Law  of  Domicil  —  English  Doctrine.  —  See 
note  1. 

Capacity  of  Parties.  —  See  note  4. 
1210.    6.  Indian  Marriages  —  Tribal  Laws  and  Customs. —  See  note  4. 
1218.    XVI.  Annulment  of  Marriage  —  1.  Distinguished  from  Divorce. — 

See  note  7. 

2.  Jurisdiction  —  a.  In  ABSENCE  OF  STATUTE— (1)  In  General. 

—  See  note  8. 

(3)  Fraud,  Duress,  Lack  of  Consent,  and  Insanity.  —  See  note  10. 

1220.  6.  Decree  of  Annulment  —  a.  Effect  on  Marriage  Relation. 

—  See  note  9. 

1221.  7.  Alimony.  —  See  note  6. 

1222.  XVII.  Civil  and  Criminal  Liability  for  Illegal  Marriage  — 
1.  Liability  of  Officer  Granting  License.  —  See  note  1 . 

Good  Faith  of  Officer.  —  See  note  3. 


1223.    MARRIAGE  BROKERAGE 

1212.  2.  Exceptions  Stated. — •  As  recogniz- 
ing the  exception,  see  U.  S.  v.  Rodgers,  109  Fed. 
Rep.  886;  Martin  v.  Martin.  54  W.  Va.  301, 
citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1212. 

121  :S.  1.  Foreign  Marriages  Contrary  to  Laws 
and  Publi;  PjI  —  Newman  v.  Kimbrough, 
(Tenn.  Ch.  1900)  59  S.  W.  Rep.  1061.  See 
also  In  re  Chace,  26  R.  I.  351. 

2.  A  Marriage  in  Another  State  to  Avoid  the 
Law  Requiring  the  Consent  of  Parents.  —  See 
Durocher  v.  Dugre,  20  Quebec  Super.  Ct.  456 ; 
Guillebert  v.  Grenier,  107  La.  614;  In  re  Chace, 
26  R.  I.  351. 

S2I  I.  1.  Law  of  Domicil  Governs  as  to  Essen- 
tials of  Marriage. —  In  re  De  Wilton,  (1900)  2 
Ch.  481,  69  L.  J.  Ch.  717,  83  L.  T.  N.  S.  70,  48 
W.  R.  645;  In  re  Bozzelli,  (1902)  1  Ch.  751, 
50  W.  R.  447. 

4.  American  Decisions  —  Capacity  of  Parties 
Controlled  by  Law  of  Domicil.  —  See  Matter  of 
Hall.  61  N.  Y.  App.  Div.  266. 

121ft.  4.  Indian  Marriages.  —  Kalyton  v. 
Kalyton,  45  Oregon  116;  Henry  v.  Taylor,  16  S. 
Dak.  424 ;  Reg.  v.  Nan-e-quis-a-ka,  1  N.  W. 
Ter.  215. 

1218.    7.  G          v.  G  ,  67  N.  J.  Eq. 

30. 

8.  Jurisdiction  Must  Be  Inherent  or  Derived 
fjom  Statute.  —  Becker  v.  Becker,  58  N.  Y. 
App.  Div.  374;  Silveira  v.  Silveira,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  267. 

10.  Jurisdiction  Independent  of  Statute  —  Fraud. 
—  Crane  v.  Crane,  62  N.  J.  F.q.  21;  Boehs  v. 
Hanger,  (N.  J.   1905)   59  Atl.  Rep.  904;  Di 
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.  ■ —  See  note  6. 

Lorenzo  v.  Di  Lorenzo,  174  N.  Y.  467,  95  Am. 
St.  Rep.  609. 

1220.  9.  Nullity  Decree  Merely  Declares 
Marriage  Void.  —  See  Gore  v.  Gore,  (Supm.  Ct. 
Spec.  T.)  44  Misc.  (N.  Y.)  323,  affirmed  103 
N.  Y.  App.  Div.  74. 

1221.  6.  No  Permanent  Alimony  in  Absence 

of  Statute.  —  G         v.  G  ,  67  N.  J.  Eq.  30  ; 

Gore  v.  Gore,  (Supm.  Ct.  Spec.  T.)  44  Misc. 
(N.  Y.)  323,  affirmed  103  N.  Y.  App.  Div.  74. 
See  also  Knott  v.  Knott,  (N.  J.  1902)  51  Atl. 
Rep.  15;  Higgins  v.  Sharp,  164  N.  Y.  4. 

Connecticut. — Gen.  Stat.  Conn.  (1902),  § 
^562,  empowers  the  court,  on  entering  a  decree 
of  nullity,  to  make  an  order  concerning  ali- 
mony, as  it  might  make  in  divorce  proceedings. 
Slaplebcrg  v.  Stapleberg,  77  Conn.  31. 

1222.  1.  Penalties  for  Issuing  License  or 
Performing  Ceremony  Without  Parents'  Consent, 
—  Harcum  v.  Marsh,  130  N.  Car.  154.  See 
also  Barnidge  v.  Kilpatrick,  1 1 1  La.  587. 

3.  The  Statutes  of  North  Carolina.  —  Harcum 
v.  Marsh,  130  N.  Car.  154. 

For  a  case  where  the  register  of  deeds  did 
not  make  reasonable  inquiry,  see  Trolinger  v. 
Boroughs.  133  N.  Car.  312. 

1223.  6.  A  contract  i"  hasten  an  intended 
marriage  held  to  be  a  marriage-broJcerage 
contract  and  void.  Jangraw  v.  Perkins,  76  Vt. 
127. 

An  agreement  to  pay  a  woman  to  give  advice 
to  another  with  the  view  of  inducing  the  latter 
to  marry  the  promisor  i  marri(t{je-bro1cev~ 
age  contract  and  void  as  against  public  policy. 
In  re  Grobe,  (Iowa  1905)  102  N.  W.  Rep.  804. 
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MARRIAGE  SETTLEMENTS. 


By  W.  B.  Robinson. 

1225.  I.  Definition.  —  See  note  i. 

II.  Antenuptial  Settlements  —  1.  Validity  and  Binding  Effect  — 

a.    IN  GENERAL  —  The  Personal  Eights,  Duties,  and  Liabilities.  —  See  note  3. 

Settlements  Regulating  Property  Rights  Valid,  —  See  note  4. 

1226.  See  notes  1,  3,  5. 

1227.  b.  Contract  Not  Extinguished  by  Intermarriage  oe 
Parties.  —  See  note  9. 

1228.  c.  As  Between  Parties  — (i)  In  General  —  contract  void  when 

Procured  by  Fraud  or  Undue  Influence.  —  See  notes  2,  3. 

Disproportion  Between  Provision  for  Wife  and  Extent  of  Husband's  Estate.  — 

See  note  5. 

1229.  Strict  Proof  of  Fairness.  —  See  note  2. 

(2)  Revocation,  Alteration,  or  Forfeiture  After  Marriage. — See 

notes  7,  8. 

1230.  d.  As  to  Creditors  and  Purchasers  —  (i)  Settlements  in 
Favor  of  Persons  Within  Marriage  Consideration.  — See  note  7. 

1233.  2.  Capacity  of  Parties  —  b.  INFANTS  —  Settlement  of  Personal  Property 
—  See  note  1 . 

3.  Consideration  —  Marriage.  —  See  note  8. 


1225.  1.  A  Marriage  Settlement  Is  Not  a 

Bill  of  Sale  within  the  definition  in  the  English 
Bills  of  Sale  Acts.    In  re  Reis,  (1904)  2  K.  B. 

769. 

3.  Personal  Rights,  Duties,  and  Liabilities  Not 
Affected  by  Antenuptial  Contracts.  —  Isaacs  v. 
Isaacs,  (Neb.  1904)  99  N.  W.  Rep.  268. 

4.  Antenuptial  Contracts  Affecting  Property 
Rights  Valid.  —  See  Isaacs  v.  Isaacs,  (Neb. 
1904)  99  N.  W.  Rep.  268. 

1226.  1.  Antenuptial  Contracts  Regarded 
with  Favor.  —  Moore  v.  Harrison,  26  Ind.  App. 
408  ;  Green  v.  Benham,  57  N.  Y.  App.  Div.  9  ; 
Mauk's  Estate,  19  Pa.  Super.  Ct.  338  ;  Yost's  Es- 
tate, 23  Pa.  Super.  Ct.  183. 

3.  Contract  for  Mutual  Relinquishment  of 
Marital  Property  Rights.  —  Coulter  v.  Lyda,  102 
Mo.  App.  401  ;  Matter  of  Stilson,  85  N.  Y.  App. 
Div.  132;  Cummings  v.  Cummings,  25  R.  I.  528. 

6.  Antenuptial  Agreement  Releasing  Dower, 
etc.,  Valid. —  Cummings  v.  Cummings,  25  R.  I. 
528. 

1227.  9.  Antenuptial  Contract  Not  Destroyed 
by  Intermarriage   of  Parties.  —  Broadrick  v. 

Broadrick,  25  Pa.  Super.  Ct.  225,  citing  19  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1227. 

122*.  2.  Antenuptial  Contract  Rendered  In- 
valid by  Fraud  or  Undue  Influence.  —  Russell  V. 

Russell,  129  Fed.  Rep.  434. 

3.  Parties  to  Antenuptial  Contracts  Stand  in  Con- 
fidential Relation. — •  Russell  v.  Russell,  129  Fed. 
Rep.  434;  Barker  v.  Barker,  126  Ala.  503  ;  War- 
ner's Estate,  210  Pa.  St.  431  ;  Mauk's  Estate,  19 
Pa.  Super.  Ct.  338  ;  Yost's  Estate,  23  Pa.  Super. 
Ct.  183. 

5.  Inadequacy  of  Wife's  Provision  Prima  Facie 


Evidence  of  Concealment  or  Fraud.  —  Russell  v. 
Russell,  129  Fed.  Rep.  434;  Brooks  v.  Brooks. 
(Ky.  1900)  58  S.  W.  Rep.  450;  Warner's  Es- 
tate, 210  Pa.  St.  431;  Mauk's  Estate.  19  Pa. 
Super.  Ct.  338  ;  Vost's  Estate,  23  Pa.  Super.  Ct. 
183. 

1229.    2.   See  In  re  Devoe,  113  Iowa  4. 

7.  Husband  and  Wife  Cannot  Alter  or  Annul 
Settlement  to  Prejudice  of  Children's  Rights.  — 
South  Carolina  L.  &  T.  Co.  v.  Lawton,  69  S. 
Car.  345,  104  Am.  St.  Rep.  802,  citing  19  Am. 
and  Enc.  Encyc.  of  Law  (2d  ed.)  1229. 

8.  Contract  Cannot  Be  Altered  by  One  Party.  — 
Bowman      Knorr,  206  Pa.  St.  272. 

12:iO.  7.  Settlement  Valid  as  Against  Cred- 
itors and  Purchasers  in  Absence  of  Fraud.  —  In  re 
Reis,  (1904)  2  K.  B.  769;  Metz  v.  Blackburn. 
9  Wyo.  481.  See  also  In  re  Denis,  18  Quebec 
Super.  Ct.  436. 

12:j:i.  1.  Settlement  of  Wife's  Personal  Prop- 
erty.—  See  Viditz  v.  O'Hagan,  (1900)2  Ch.  87. 

8.  Marriage  Sufficient  Consideration  to  Support 
Antenuptial  Settlement.  —  Barlow  v.  Comstock, 
(Ky.  1904)  78  S.  W.  Rep.  475  ;  Kramer  v. 
Kramer,  90  N.  Y.  App.  Div.  176,  reversed  181 
N.  Y.  477  (here  the  note  in  question  was  found 
to  have  been  given  to  secure  peace  between  a 
newly-married  couple  and  not  in  consideration 
of  marriage)  ;  Broadrick  Broadrick,  25  Pa. 
Super.  Ct.  225.  citing  19  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1233;  Metz  v.  Blackburn,  9 
Wyo.  481. 

That  One  Party  Has  Another  Spouse  Living 

will  not  invalidate  the  agreement  if  the  other 
acted  in  ignorance.  Broadrick  v.  Broadrick,  25 
Pa.  Super.  Ct.  225. 
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1235.  4.  Form  and  Execution  —  STATUTE  OF  FRAUDS  —  (i)  In  Gen- 
era/. —  See  note  1 1. 

123G.     Contracts  Not  Made  upon  Sole  Consideration  of  Marriage.  —  See  note  I. 

Agreements  Reduced  to  Writing  After  Marriage.  —  See  note  2. 
1237.    (2)  Effect  of  Performance. —  See  note  f. 

c.  Recording  Acts.  —  See  note  5. 

1239.  5.  Property  or  Rights  Affected—  b.  FUTURE-ACQUIRED  PROPERTY. 

—  See  note  2. 

1240.  c.  Dower.  —  See  note  1. 

6.  Construction.  — ■  See  note  6. 

1241 .  7.  Conflict  of  Laws  —  Construction  of  Contract.  —  See  note  5. 

1242.  Rule  as  to  Future-acquired  Property. —  See  note  3. 

8.  Enforcement  —  a.  In  General.  —  See  note  6. 

1243.  Executed  and  Executory  Agreement. —  See  note  I. 
Reformation  of  Contract.  — See  note  6. 

1247.  III.  Postnuptial  Settlements  —  1.  General  Nature  —  Marriage  as 

Consideration.  —  See  notes  5,  7- 

2.  Validity  and  Binding  Effect  —  a.  As  Between  Parties.  —  See 

note  8. 

1248.  b.  As  to  Creditors  —  (2)  Where  There  Is  Valuable  Consideration 

—  A  Postnuptial  Settlement  Founded  on  Valuable  Consideration.  —  See  note  9. 


1235.  11.  Marriage  Contracts  Required  to 
Be  in  Writing. —  Powell  v.  Meyers,  (Ky.  1901) 
64  S.  W.  Rep.  428  ;  Kramer  v.  Kramer,  90  N.  Y. 
App.  Div.  176,  reversed  on  other  grounds  181 
N.  Y.  477- 

1236.  1.  Antenuptial  Contracts  Not  Made 
upon    Sole    Consideration    of    Marriage.  —  See 

Steen  v.  Kirkpatrick,  84  Miss.  63. 

2.  Agreements  Reduced  to  Writing  After  Mar- 
riage. — ■  Moore  v.  Harrison,  26  Ind.  App.  408  ; 
Kohl  v.  Frederick,  115  Iowa  517. 

1237.  1.  Contract  Fully  Performed  Not  Within 
Statute.  —  Kramer  v.  Kramer,  90  N.  Y.  App. 
Div.  176,  reversed  on  other  grounds  181  N.Y.477. 

6.  Statutory  Requirement  of  Record.  —  See  In 
re  Denis,  18  Quebec  Super.  Ct.  436. 

123!).  2.  Future-acquired  Property  Included 
by  Express  Terms  of  Settlement.  — ■  In  re  Pares, 
(1901)  1  Ch.  708;  In  re  Van  Straubenzee, 
(1901)  2  Ch.  779;  In  re  Maddy,  (1901)  2  Ch. 
820;  Davenport  v.  Marshall,  (1902)  1  Ch.  82; 
In  re  Bankes,  (1902)  2  Ch.  333;  In  re  Reis, 
(1904)  2  K.  B.  769;  In  re  Simpson,  (1904)  1 
Ch.  1;  Russell  v.  Lavvder,  (1904)  1  Ir.  R.  328. 

Life  Interest  or  Annuity  Not  Included  by  Gen- 
eral Terms.  —  In  re  Dowding,  (1904)  1  Ch.  441. 

Property  Subject  to  General  Power  of  Appoint- 
ment Included. —  In  re  O'Connell,  (1903)  2  Ch. 
574- 

Savings  from  Wife's  Separate  Income  Not  In- 
cluded. —  In  re  Clutterbuck,  73  L.  J.  Ch.  598. 

Subsequent  Gift  from  Husband  to  Wife  Not  In- 
eluded. —  Coles  v.  Coles,  (1901)  1  Ch.  711. 

1210.  1.  Dower  Barred  by  Antenuptial  Agree- 
ment. —  Koch  v.  Koch,  126  Mich.  187.  See 
also  Coulter  v.  Lyda,  102  Mo.  App.  401. 

Renunciation  of  Dower  Strictly  Construed  in 
Wife's  Favor.  —  Turgcon  v.  Shannon,  20 
Quebec  Super.  Ct.  135. 

6.  Contract  of  Settlement  Liberally  Construed. 
—  Moore  v.  Harrison,  26  Ind.  App.  408 ;  Bar- 
low v.  Comstock,  (Ky.  1904)  78  S.  W.  Rep. 
475  ;  Stevenson  v.  Rcnardct,  83  Miss.  392. 

As  to  the  Construction  and  Effect  of  Particular 


Contracts  and  Settlements,  see  the  following 
cases:  In  re  Pares,  (1901)  1  Ch.  708;  Coles 
v.  Coles,  (1901)  1  Ch.  711;  In  re  Mare,  (1902) 
2  Ch.  112;  In  re  Smith,  (1903 )  1  Ch.  373  ;  In  re 
Brydone,  (1903)  2  Ch.  84;  Cartwright  v.  Cart- 
wright,  (1903)  2  Ch.  306;  In  re  Crawford, 
(1905)  1  Ch.  11;  In  re  Woodhouse,  (1903)  1 
Ir.  R.  126;  Re  Peirson,  88  L.  T.  N.  S.  794; 
Coulson  v.  Coulson,  Sc.  Ct.  of  Sess.  3  F.  1041  ; 
Newman  v.  Despocas,  17  Quebec  Super.  Ct. 
477  ;  Desrochers  v.  Roy,  18  Quebec  Super.  Ct. 
70  ;  Page  v.  Beauchamp,  20  Quebec  Super.  Ct. 
220 ;  Gaudreau  v.  Tetu,  20  Quebec  Super. 
Ct.  402 ;  Goyette  v.  Leclerc,  23  Quebec  Super. 
Ct  542  ;  Allan  v.  Trihey,  5  Quebec  Pr.  298. 

1241.  5.  Contract  to  Be  Performed  Elsewhere 
than  in  Place  Where  Made.  —  In  re  Bankes, 
(1902)  2  Ch.  333,  87  L.  T.  N.  S.  432. 

1242.  3.  Future-acquired  Property. —  See  In 
re  Bankes,  (1902)  2  Ch.  333,  87  L.  T.  N.  S.  432. 

6.  Antenuptial  Settlements  Enforced  in  Equity. 

—  Green  v.  Benham,  57  N.  Y.  App.  Div.  9. 
See  also  Kramer  v.  Kramer,  90  N.  Y.  App.  Div. 
176,  reversed  on  other  grounds  181  N.  Y.  477. 

1243.  1.  Executed  and  Executory  Agreements. 

—  See  South  Carolina  L.  &  T.  Co.  v.  Lawton, 
69  S.  Car.  345,  104  Am.  St.  Rep.  802. 

6.  Reformation  of  Contract.  —  Johnson  v. 
Bragge,  (1001)  1  Ch.  28,  83  L.  T.  N.  S.  621. 
See  also  Fllis  v.  Ellis,  1  Tenn.  Ch.  App.  198. 

1247.  5.  Postnuptial  Settlements  Not  Sup- 
ported by  Marriage. —  Clow  v.  Brown,  (Ind.  App. 
1904)  72  N.  E.  Rep.  534. 

7.  Settlement  in  Pursuance  of  Parol  Antenuptial 
Agreement  Voluntary  as  to  Creditors. —  See  Pow- 
ell v.  Meyers,  (Ky.  1901)  64  S.  W.  Rep.  428. 

8.  See  Powell  v.  Meyers,  (Ky.  1901)  64  S. 
W.  Rep.  428;  Fennell's  Estate,  207  Pa.  St.  309. 

Covenants  of  Postnuptial  Settlements  Construed. 

—  See  In  rc  Johnstone,  (1904)  1  Ch.  470;  In  re 
Simpson,  (1904)  1  Ch.  1. 

I24S.  9.  Settlement  Supported  by  Valuable 
Consideration  Valid  as  Against  Creditors. —  Clow 
V.  Brown,  (Ind.  App.  1904)  72  N.  E.  Rep.  534. 
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MARSHALING  ASSETS. 


By  H.  W.  Hoye. 

1  3.17.   L  Definition  and  General  Consideration  —  2.  Nature  of  Doctrine 

ii.    i  N  ( rENERAL  —  As  a  Consequence  of  This  Principle.  —  See  note  4. 
I  "it»!>.     In  Respect  to  Specialty  and  Simple  Contract  Creditors.  —  See  note  2. 
Junior  Creditor's  Right  Not  a  Lien.  —  See  note  4. 

1261.  b.  In  Respect  to  Subsequent  Purchasers  and  Incum- 
brancers—  Subsequent  Purchasers  or  Incumbrancers  with  Actual  or  Record  Notice.  —  See 

note  2. 

1364.  II.  Methods  of  Enforcing  Doctrine  —  3.   Subrogation.  —  See 

note  3. 

4.  Distribution.  —  See  note  4. 

III.  Rights  and  Liabilities  of  Paramount  Creditor  —  1.  Rights 

of  Paramount  Creditor  —  a.  To  Full  and  Prompt  Payment  and  All  Avail 
able  Legal  Remedies.  —  See  note  6. 

1365.  See  note  5. 

1366.  b.  Burden  of  Proof  —  General  Rule.  —  See  note  1. 

c.  To  Notice  of  Junior  Creditor's  Claim  —  (1)  In  General. 
—  See  note  3. 

(2)  Nature  atid  Sufficiency  of  Notice.  —  See  note  5. 

1367.  Notice  of  Mere  Existence  of  Lien.  —  See  note  I. 


1257.  4.  General  Rule  Recognized  and  Ap- 
plied —  England.  —  See  M'Carthy  v.  M'Cartie, 
(1904)  1  Ir.  R.  100. 

United  States.  —  Rock  Springs  First  Nat. 
Rank  v.  Roder,  (C.  C.  A.)  114  Fed.  Rep.  451. 

Arkansas.  —  Bagley  v.  Weaver,  72  Ark.  29. 

California.  —  Mack  v.  Shafer,  135  Cal.  113. 

Kansas.  —  St.  Marys  First  Nat.  Bank  v.  Tay- 
lor, 69  Kan  28. 

Kentucky.  —  Griffin  v.  Gingell,  (Ky.  1904)  79 
S.  W.  Rep.  284;  Smith  v.  May,  (Ky.  1902)  70 
S.  VV.  Rep.  199 ;  Goepper  v.  Phcenix  Brewing 
Co.,  115  Ky.  708;  Shewmaker  v.  Yankey,  (Ky. 
1902)  66  S.'  W.  Rep.  1. 

Michigan.  —  Holliday  v.  Snow,  129  Mich.  494. 

Missouri.  —  Wendler  v.  Lambeth,  163  Mo. 
428;  State  v.  Cryts,  87  Mo.  App.  440. 

Nebraska.  —  Anthes  v.  Schroeder,  (Neb. 
1003)  94  N.  W.  Rep.  611. 

New  Terscy.  —  Harron  v.  Du  Bois,  64  N.  J. 
Eq.  657. 

New  York.  —  Breed  v.  National  Bank,  57  N. 
Y.  App.  Div.  468,  affirmed  171  N.  Y.  648. 
North  Carolina.  —  Graves  v.  Currie,  132  N. 

Car.  307. 

South  Carolina.  —  Blackwell  v.  British-Ameri- 
can Morte.  Co.,  65  S.  Car.  105. 

West  Virginia.  —  Huntington  First  Nat.  Bank 
v.  Simms,  49  W.  Va.  442. 

1250.    2.  State  v.  Cryts,  87  Mo.  App.  440. 

4.  Equity  Does  Not  Amount  to  Lien.  —  State  v. 
Cryts,  87  Mo.  App.  440. 

1261.  2.  Purchasers  and  Incumbrancers  with 
Notice.  — ■  Harron  v.  Du  Bois,  64  N.  J.  Eq.  657. 

1201.  3.  Subrogation.  —  Bennett  v.  First 
Nat.  Bank,  (Iowa  1905)  102  N.  W.  Rep.  129; 
Anthes  v.  Schroeder,  (Neb.  1903)  94  N.  W. 
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Rep.  611  ;  Boice  v.  Conover,  63  N.  J.  Eq.  273; 
Clinion  v.  Buffalo  Land  Security  Co.,  55  N.  Y. 
App.  Div.  440,  aP.rmed  t66  N.  Y.  621. 

4.  Distribution  of  Funds  in  Court.  —  New  York 
Public  Library  v.  Tilden,  (Supm.  Ct.  Spec.  T. ) 
39  Misc.  (N.  Y.)  169. 

6.  Marshaling  Not  Enforced  to  Injury  of  Para- 
mount Creditor.  —  Bennett  v.  First  Nat.  Bank, 
(Iowa  1905)  102  N.  W.  Rep.  129;  Anthes  -•. 
Schroeder,  (Neb.  1903)  94  N.  W.  Rep.  611; 
Boice  v.  Conover,  63  N.  J.  Eq.  273,  (N.  J. 
1901)  53  Atl.  Rep.  910;  New  York  Co-opera- 
tive Bldg.,  etc.,  Assoc.  v.  Brennan,  62  N.  Y. 
App.  Div.  610;  New  York  Public  Librarv  v. 
Tilden,  (Supm.  Ct.  Spec.  T.)  39  Misc.  (N.'y.) 
169;  Blanchette  v.  Farsch,  (S.  Dak.  1904)  99 
N.  W.  Rep.  79- 

1265.  5.  Where  a  wife  has  mortgaged  her 
lands  to  secure  her  husband's  debt,  a  subse- 
quent creditor  of  the  husband  cannot  compel 
the  holder  of  the  mortgage  to  proceed  against 
the  wife's  property  before  exhausting  the  hus- 
band's assets.  Stewart  v.  Stewart,  207  Pa.  St. 
59- 

1266.  1.  Onus  Probandi  upon  Junior  Lienor. 

—  Gibson  v.  Honnett,  72  Ark.  412;  Staniels  v. 
Whitcher,  (N.  H.  1905)  59  Atl.  Rep.  934;  New 
York  Co-operative  Bldg.,  etc.,  Assoc.  v.  Bren- 
nan, 62  N.  Y.  App.  Div.  610. 

3.  Paramount  Creditor  Entitled  to  Notice.  — 
Bridgewater  Roller  Mills  Co.  v.  Baltimore  Bldg., 
etc.,  Assoc.,  124  Fed.  Rep.  718;  Hart  v.  An- 
derson, 198  Pa.  St.  558. 

5.  Actual  Notice.  — ■  Hart  v.  Anderson.  108 
Pa.  St.  558;  Blackwell  v.  British-American 
Mortg.  Co.,  65  S.  Car.  105. 

1267.  1.  Junior  Lienor  Must  Make  Actual 
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1267.  2.  Liabilities  of  Paramount  Creditor  —  a.  For  Release  of 
Security  with  Notice  of  Junior  Incumbrance.  —  See  note  7. 

1268.  See  note  1. 

Qualifications  and  Exceptions  —  When  Junior  Creditor  Is  Not  Injured  by  Release. 

—  See  note  3. 

1269.  b.  For  Release  of  Security  Without  Notice  of  Junior 
Incumbrance.  —  See  note  3. 

1270.  IV.  Applications  of  Doctrine  —  1.  In  Respect  to  Homestead  Lands 

—  The  General  Rule.  —  See  note  2. 

1273.  V.  Inverse  Order  of  Alienation  —  1.  General  Principle.  —  See 

notes  5,  7. 

1275.  Rule  in  Iowa  and  Kentucky.  —  See  note  I. 

1278.  3.  Scope  of  Principle — g.  Lands  Conveyed  to  Volunteers.  — 
See  notes  5.  7. 

1279.  4.  Limits  of  Application  —  a.  In  General  —  Effeot  of  Laches.  —  See 

note  4. 

1280.  b.  Lands  Sold  Subject  to  Incumbrance  —  incumbrance  Part  of 

Purchase  Price.  —  See  note  3. 

1282.  5.  Enforcement  of  Principle  —  c.  Necessity  of  Notice  to  Sub- 
sequent Part  Purchaser.  —  See  note  5. 

1284.  VI.  Limitations  and  Exceptions  to  Doctrine  — 1.  Persons  Who 
Cannot  Enforce  Doctrine  —  a.  Common  Debtor.  —  See  note  2. 

2.  Persons  Against  Whom  Doctrine  Cannot  Be  Enforced  —  a.  In 
General — (1)  Persons  Having  Equities  Equal  or  Superior  to  Those  of  Junior 
Creditor.  —  See  note  6. 

128*).    (3)  Creditors  of  Different  Persons.  —  See  note  1. 

1287.  3.  Miscellaneous  Limitations  and  Exceptions — g.  Where  Para- 
mount Creditor  Has  Superior  Right  to  One  Fund.  —  See  note'i. 


Demand.  —  Rock  Springs  First  Nat.  Bank  v. 
Roder,  (C.  C  A.)  114  Fed.  Rep.  451. 

1 2ti7.  7.  Effect  of  Release  of  Security  —With 
Notice. —  Merced  Security  Sav.  Bank  v.  Simon, 
141  Cal.  11  ;  St.  Marys  First  Nat.  Bank  v.  Tay- 
lor, 69  Kan.  28;  Cohn  v.  Souders,  175  Mo.  455. 

I2(S8.  1.  Huntington  First  Nat.  Bank  v. 
Simms,  40  W.  Va.  442. 

3.  Qualifications  and  Exceptions.  —  Blanchette 
v.  Farsch,  (S.  Dak.  1904)  99  N.  W.  Rep.  79 

1269.  3.  Effect  of  Release  of  Security  Without 
Notice.  —  Graves  v.  Currie,  132  N.  Car.  307. 

I  '270.  2.  General  Rule  —  Marshaling  Not 
Applied  to  {Defeat  Homestead  Exemption.  — 
Blanchette  v.  Farsch,  (S.  Dak.  1904)  99  N.  W. 
Rep.  79. 

127JJ.     6.   Unsold  Residue  of  Encumbered  I 

Lands  First  Liable.  —  Mills  v.  Kelley,  62  N.  J. 

Eq.  213. 

7.  Successive  Conveyances  Chargeable  in  Inverse 
Order  of  Alienation.  —  Gray  v.  H.  M.  Loud,  etc., 
Lumber  Co.,   128  Mich.  427;   Hudson  v.  Bar-  l 
ham.  101  Va.  63,  99  Am.  St.  Rep.  849. 

1275.     1.   Kentucky.  —  Griffin   v.  Gingell, 
(Ky.  1904)  79  S.  W.  Rep.  284. 
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1278.  6.  In  Favor  of  Voluntary  Grantee.  — 

Mills  v.  Kelley,  62  N.  J.  Eq.  213. 
7.  Mills  v.  Kelley,  62  N.  J.  Eq.  213. 

1279.  4.  Laches  Bars  Compensation  from 
Bona  Fide  Purchaser.  —  See  Threefoot  v.  Hillman, 
130  Ala.  244,  89  Am.  St.  Rep.  39. 

1280.  3.  Where  Parcel  Conveyed  Is  Not 
Charged  with  Whole  Debt.  —  Monarch  Coal,  etc., 
Co.  v.  Hand,  197  111.  288. 

1282.  5.  Subsequent  Purchaser  Not  Liable 
Without  Notice.  —  Gray  v.  H.  M.  Loud,  etc., 
Lumber  Co.,  128  Mich.  427. 

1284.  2.  Common  Debtor  Cannot  Marshal 
Assets.  — Vankirk  Land,  etc.,  Co.  v.  Morris,  129 
Ala.  249. 

6.  Marshaling  Not  Enforced  Against  Equal  or 
Superior  Equities.  —  Bridgewater  Roller  Mills  Co. 
V.  Baltimore  Bldg..  etc.,  Assoc.,  124  Fed.  Rep. 
718:  Shewmaker  v.  Yankey,  (Ky.  1002)  6<<  S. 
W.  Rep.  1. 

1285.  I.  Both  Funds  Must  Belong  to  Com 
mon  Debtor. —  Peery  v.  Elliott.  101  Va.  700. 

1287.    I.  Superior  Right  of  Lien  in  One  Fund. 

—  See  New  York  Co-operative  Bldg.,  etc.. 
Assoc.  f.  Brennan,  62  N.  Y.  App.  Div.  610. 


MARSHALING  DECEDENTS'  ESTATES. 


By  H.  W.  Hoye. 

1293.  III.  Common-law  and  Statutory  Liability  of  Heirs,  Devisees, 
and  Legatees — 1.  Liability  of  Heirs  and  Devisees  —  b.  By  Statute. —  See 

note  5- 

1£0*">.     Debt  Subsequently  Discovered.  — See  note  2. 

Personal  Liability  of  Heirs  and  Devisees.  —  See  notes  6.  7. 

1  °,J04i.  2.  Liability  of  Purchasers  from  Heirs  or  Devisees.  —  See  notes  1,  3. 
1208.    3.  Liability  of  Legatees  —  b.  Remedies  of  Creditors  —  (2)  In 

Equity.  —  See  notes  2,  3. 

1*200.   c.  Refunding  Inter  Se.  —  See  note  4. 

1 300.  IV.  Order  of  Liability  of  Assets  —  2.  Personal  Estate  —  a.  Lia- 
bility for  Payment  of  Debts. — See  note  6. 

1302.    b.  Liability  for  Payment  of  Legacies.  —  See  note  4. 

130*!.  3.  Realty  Devised  or  Personalty  Bequeathed  to  Pay  Debts —  a.  Gen- 
eral Rule.  —  See  notes  2,  3. 

1300.  4.  Lands  Descended— £.  Contribution  Between  Co-heirs  — 
(1)  General  Ride.  —  See  note  1. 

(2)  Statutory  Provisions.  —  See  note  2. 

1311.  5.  Specific  Devises  or  Bequests  Subject  to  Charge  of  Debts  —  c.  EN- 
CUMBERED Lands  Descended  or  Devised.  —  See  note  6. 

1312.  6.  General  Legacies  and  Devises — a.  In  General. —  See  notes  1,3. 


1293.    5.  Statutory  Liabilities  of  Heirs  and 

Devisees.  —  Rankin  v.  Big  Rapids,  (C.  C.  A.) 
133  Fed.  Rep.  670;  Whittern  v.  Krick,  31  Ind. 
App.  577;  Williams  v.  Weeks,  70  S.  Car.  1. 

1295.  2.  Liability  for  Taxes.  —  Com.  v. 
Sweigart,  115  Ky.  293. 

6.  Heir  Not  Personally  Liable  Before  Alienation. 

—  Haines  v.  Haines,  69  N.  J.  L.  39. 

7.  Alienation  Before  Suit.  —  Alderson  v.  Al- 
derson,  (Ky.  1904I  83  S.  W.  Rep.  11 29. 

The  Recovery  will  be  only  for  the  value  of  the 
lands  in  the  condition  in  which  they  were  at 
the  time  of  the  descent  cast.  Haines  v.  Haines, 
69  N.  J.  L.  39- 

1296.  1.  Purchaser  from  Heir  or  Devisee 
Held  to  Take  Subject  to  Decedent's  Debts.  —  Al- 
derson v.  Alderson,  (Ky.  1904)  83  S.  W.  Rep. 
1 129;  Hooker  v.  Yellowley,  128  N.  Car.  297. 

3.  Land  Sold  by  Heir  or  Devisee  Held  Not 
Chargeable  in  Action  by  Creditor.  —  Russell  v. 
Smith,  irs  Iowa  261;  Yager  v.  Turbeville,  1 
Tenn.  Ch.  App.  227. 

I29§.    2.  Subsequent  Insufficiency  of  Assets. 

—  McClung  v.  Lieg,  54  W.  Va.  467. 
Creditor  Must  First  Establish  His  Claim.  — 

Brinkworth  v.  Hazlett,  64  Neb.  592. 

3.  Rankin  v.  Big  Rapids,  (C.  C.  A.)  133  Fed. 
Rep.  670. 

1299.  4.  Debt  Due  from'One  Legatee  Deducted. 

—  Matter  of  Foster,  (Surrogate  Ct.)  38  Misc. 
(N.  Y.)  347- 

1300.  6.  Personalty  the  Primary  Fund  for 
Payment  of  Debts. —  Matter  of  Traver,  145  Cal. 
508;  Baptist  Female  University  v.  Borden,  132 
N.  Car.  476;  Martin  for  Opinion,  25  R.  I.  1, 
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citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  1300;  Jenks  v.  Steere,  23  R.  I.  160. 

1302.  4.  Personalty  the  Primary  Fund  for 
Payment  of  Legacies.  —  Martin  for  Opinion,  25 
R.  I.  1. 

I  305.  2.  Devise  for  Payment  of  Wife's  Debts. 
— -  Where  a  testator  devised  personalty  and 
realty  for  the  payment  of  his  wife's  debts, 
after  her  death,  it  is  not  necessary  that  her 
own  estate  be  exhausted  in  payment  of  her 
debts,  but  her  creditors  may  proceed  directly 
against  the  property  devised  by  her  husband. 
Hallock  v.  Hallock,  79  N.  Y.  App.  Div.  508. 

3.  Matter  of  Traver,  145  Cal.  508. 

1309.  I.  Co-heirs  Must  Contribute  to  Pay 
Ancestor's  Debts.  —  Smiths.  Catlin,  (Ky.  1901) 
63  S.  W.  Rep.  473. 

2.  Statutory  Provisions.  —  Smith  v.  Catlin^ 
(Ky.  1901)  63  S.  W.  Rep.  473. 

1311.  6.  Encumbered  Lands  Liahle  for  In- 
cumbrances Before  Pecuniary  Legacies.  —  Wood- 
ruff v.  Woodruff,  23  Ohio  Cir.  Ct.  408. 

1312.  1.  General  Legacies.  —  Lynch  v. 
Spicer,  53  W.  Va.  426. 

3.  General  Legacies  and  Devises  Contribute 
Ratably. — Martin  for  Opinion,  25  R.  I.  1, 
citing  19  Am.  and  Eng.  Encvc.  of  Law  (2d 
ed.)  1312. 

Where  a  decedent's  estate  consisted  partly 
of  land  which  descended  to  him  and  partly  of 
land  which  he  purchased,  there  is  no  principle 
of  law  that  will  throw  the  burden  of  the  dece- 
dent's debts  upon  either  parcel  of  land,  but  the 
heirs  of  each  parcel  must  share  alike  in  pay- 
ment thereof.    Jenks  v.  Steere,  23  R.  I.  160. 
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1313.  8.  Specific  Legacies  and  Devises  Not  Charged  with  Debts  —  a.  Gen- 
eral Rule. — See  note  9. 

1314.  c.  Contribution  Between  Specific  Legatees  and  Devisees 

—  (1)  General  Rule.  — See  note  1. 

Apportionment  of  Burden.  —  See  note  3. 

1317.    V.  Exoneration  of  Encumbered  Lands — 1.  General  Rule.  —  See 

note  5. 

1325.  4.  Circumstances  Affecting  General  Rule  —  b.  Insufficiency  of 
Personal  Estate  to  Pay  Debts  and  Legacies.  —  See  note  7. 

1339.   VII.  Charges  of  Debts  and  Legacies — 1.  Charge  of  Debts - 

b.  Charge  on  Realty  in  Exoneration  of  Personalty  —  (2)  What  Con- 
stitutes Charge  —  (a)  In  General.  —  See  note  I. 

1349.  2.  Charge  of  Legacies  —  a.  In  General.  —  See  notes  4,  7. 

1350.  b.  Intention  of  Testator  —  (1)  In  General.  —  See  note  4. 
1354.   d.  Effect  of  Residuary  Clause  —  (2)  Blending  Real  and 

Personal  Estate  in  Residuary  Clause.  —  See  note  6. 

1356.  e.  Charge  on  Lands  Specifically  Devised  —  (1)  In  General. 

—  See  note  6. 

1357.  (3)  Direction  for  Payment  of  Legacies  —  Direction  to  Devisee  to  Pay 
Legacies.  —  See  note  4. 

1360.    i.  Equitable  Conversion  of  Realty.  —  See  note  5. 

k.  Charges  for  Maintenance  and  Support.  —  See  note  8. 

1 374.  VIII.  Rule  of  Marshaling  Applied  —  3.  In  Favor  of  Legatees  — 
b.  Subrogation  to  Rights  of  Creditors  Against  Lands  Devised  — 
( 1 )  General  Rule.  —  See  note  4. 

1313.  9.  Specific  Legacies  and  Devises  Not  1350.  4.  Intention  of  Testator  Controlling. 
Charged.  —  Martin    for  Opinion,   25    R.   I.    j;      — Martin  for  Opinion,  25  R.  I.  1. 

Lynch  v.  Spicer,  53  W.  Va.  426,  citing  19  Am.  1354.    6.  Blending  Real  and  Personal  Prop- 

and  Eng.  Encvc.  of  Law  (2d  ed.)  13 13.  erty    in    Residuary   Disposition.  —  Perkins  v. 

1314.  1.  Specific  Legacies  and  Devises  Liable  Yazoo  City  First  Nat.  Bank,  81  Miss.  358, 
Pro  Rata.  —  McClung  v.  Sieg,  54  W.  Va.  467.  citing  19  Am.  and  Eng.  Encyc.  of  Law  (2d 

3.    Reimbursement    for  Overpayment.  —  Mc-  ed.)  1354. 

Clung  v.  Sieg,  54  W.  Va.  467.  1350.    6.   Perkins  v.  Yazoo  City  First  Nat. 

1317.    5.  Exoneration  of  Encumbered  Lands  Bank,  81  Miss.  358,  citing  19  Am.  and  Eng. 

by  Personal  Estate.  —  Knight  v.  Newkirk,  92  Mo.  F.ncyc.  of  Law  (2d  ed.)  1356;  Lynch  v.  Spicer, 

App.  258;  Peters's  Estate,  16  Pa.  Super.  Ct.  53  W.  Va.  426,  citing  19  Am.  and  Eng.  Encyc. 

462-  of  Law  (2d  ed.)  1356. 

1325.    7.  Rule  Not  Applied  to  Defeat  Legatees.  1357.    4.  Paying  Out  of  Proceeds. —  Peery 

—  Woodruff  v.   Woodruff,   23   Ohio   Cir.   Ct.  v.  Elliott,  101  Va.  709. 

408.  130O.    5.  Equitable  Conversion.  —  Lynch  v. 

1330.    1.  Intention  of  Testator  Controlling.  Spicer,  53  W.  Va.  426,  quoting  19  Am.  and 

—  Mathews  v.  Tyrce,  53  W.  Va.  298;  Lynch  Enc.  Encyc.  of  Law  (2d  ed.)  1360. 

v.  Spicer.  53  W.  Va.  426.  8.  Construction  of  Wills  with  Regard  to  Charges 

1340.    4.  Legacies  Not  Payable  Out  of  Realty  for  Maintenance.  —  Tate  v.  Chandler,  115  Ga. 

unless  Charged  Thereon  —  Personal  Estate  Fund  462,  citing  19  Am.  and  Eng.  Encyc.  of  Law 

for  Payment  of  Legacies.  —  Baptist  Female  Uni-  (2d  ed.)  1360. 

versity  v.  Borden.  132  N.  Car.  476.  1371.    4.  Assets  Not  Marshaled  Against  De- 

7.  Land  Specifically  Devised. —  Baptist  Female  visee.  —  But  see  In  re  Roberts,  (1902)  2  Ch. 

University  v.  Borden,  132  N.  Car.  476.  834. 
3  Supp.  E.  of  L. — 77  1217 
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I.    MARTIAL  LAW.  —  See  note  I. 
9.    MASSES.  —  See  note  2. 

1.    1.  Martial  Law. — 'Com.  v.  Shortall,  206        2.    2.  Masses.  —  See  Coleman  v.  O'Leary,  114 

Pa.  St.  165.  Ky.  388. 


MASTER  AND  SERVANT. 
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By  Theodor  Megaarden. 
I.  Definitions  —  a  Master.  —  See  note  1. 

Servant  Distinguished  from  Contractor.  — See  note  I. 

III.  What  Constitutes  Relation.  —  See  notes  3,  4,  5. 


13.    IV.  Nature  and  Requisites  of  Contract  of  Hiring.  —  See  note  1. 


11.  1.  Master  Denned.  —  Nelson  v.  Richard- 
son, 108  111.  App.  128. 

12.  1.  Contractor  and  Servant  Distinguished. 

—  Arthur  v.  Texas,  etc.,  R.  Co.,  (C.  C.  A.)  139 
Fed.  Rep.  132,  citing  20  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  11,  12. 

3.  Right  of  Selection.  —  Nelson  v.  Richardson, 
108  111.  App.  128,  citing  12  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  12. 

4.  Power  of  Removal  and  Discharge.  —  Crudup 
V.  Schreiner,  98  111.  App.  337. 

5.  Particular  Instances  in  Which  Relation  Held 
Not  to  Exist — Railroad  Company  and  Porter  in 
Employ  of  Sleeping  Car  Company.  —  Chicago, 
etc.,  R.  Co.  v.  Hamler,  215  111.  525,  106  Am. 
St.  Rep.  187. 

IS.  1.  Relation  Based  on  Contract. —  Nelson 
v.  Richardson,  108  111.  App.  128;  Hess  v.  Cit- 
ron, (N.  Y.  City  Ct.  Gen.  T.)  37  Misc.  (N.  Y.) 
849  ;  Nye  v.  Bill  Nye  Gold  Min.,  etc.,  Co.,  42 
Oregon  560;  Kosloski  v.  Kelly,  122  Vis.  665. 
See  Mackintosh  v.  Kimball,  101  N.  Y.  App.  Div. 
494. 

Mutuality  of  Contract  Necessary.  — ■  Johnson  v. 
Lawson,  18  Colo.  App.  297  ;  International  Power 
Co.  v.  Hardy,  118  Ga.  512  ;  Osterberg  v.  Trinity 
Church,  69  N.  Y.  App.  Div.  612;  Sagalowitz  v. 
Pellman,  (Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.) 
508.  See  Gulf,  etc.,  R.  Co.  v.  Jackson,  29  Tex. 
Civ.  App.  342. 

Contract  Must  Be  Certain  and  Explicit.  —  Lee 
v.  Smith,  (N.  Y.  City  Ct.  Gen.  T.)  33  Misc.  (N. 
Y.)  792 ;  Mackintosh  v.  Thompson,  58  N.  Y. 
App.  Div.  25  ;  Miles  v.  Columbia  Packers' 
Assoc.,  41  Oregon  617;  Cohn  v.  Sherman  Re- 
fining Co.,  (Tex.  Civ.  App.  1905)  87  S.  W.  Rep. 
1 170. 

Sufficiency  of  Contract.  —  Where  plaintiff's 
claim  is  for  services  under  an  alleged  contract 
of  a  certain  date,  and  the  evidence  tends  to 
show  an  offer  to  engage  services  at  a  fixed  price 
at  that  time  on  defendant's  part,  and  imme- 
diately afterwards  a  beginning  of  such  services 
on  plaintiff's  part,  with  defendant's  knowledge, 
and  with  no  retraction  of  the  proposition,  it  is 
error  to  instruct  the  jury,  in  substance,  that 
there  can  be  no  recovery  unless  an  express 
agreement  on  both  sides  was  reached  at  the  time 
alleged.  Pettis  v.  Green  River  Asphalt  Co., 
(Neb.  1904)  99  N.  W.  Rep.  235. 

Terms  of  Contract  Agreed  upon  but  Not  Reduced 
to  Writing. — ■  Where  the  terms  of  a  contract  of 

121 


employment  were  agreed  upon  with  the  under- 
standing that  it  should  be  reduced  to  writing, 
but  the  reduction  to  writing  was  not  made  a 
condition  precedent  to  its  completion,  there  was 
a  valid  oral  contract.  Featherstone  Foundry, 
etc.,  Co.  v.  Criswell,  (Ind.  App.  1905)  75  N.  E. 
Rep.  30. 

Adoption  of  Terms  of  One  Contract  in  Another. 

—  Where  a  contract  employing  a  person  as 
agent  to  sell  certain  merchandise  on  commis- 
sion provided  that  commissions  should  be  paid 
back  in  all  cases  in  which  the  account  should  be 
lost  or  the  goods  taken  back,  and  a  second  con- 
tract for  a  different  territory  superseding  the 
former  contract  is  subsequently  made,  the  pro- 
visions in  the  first  contract  for  the  repayment  of 
commissions  become  a  part  of  the  second  con- 
tract. Morrison  Mfg.  Co.  v.  Bryson,  (Iowa 
1905)  103  N.  W.  Rep.  1016. 

Consideration  for  Modification  of  Contract.  — 
It  has  been  held  that  where  a  contract  of  em- 
ployment is  made  for  one  year  at  a  stipulated 
salary  per  month,  an  agreement  during  the  term 
to  receive  less,  or  to  pay  more,  than  the  con- 
tract price  is  void,  unless  supported  by  some 
change  in  place,  hours,  character  of  employment, 
or  other  consideration.  Davis  v.  Morgan,  117 
Ga.  504,  97  Am.  St.  Rep.  171.  , 

Place  of  Performance. —  Cook  v.  Todd,  72  S. 
W.  Rep.  779,  24  Ky.  L.  Rep.  1909. 

Construction  of  Contract.  — ■  The  construction 
of  a  contract  of  employment  is  for  the  court. 
School  Dist.  v.  McDonald,  68  Neb.  610. 

In  the  absence  of  express  stipulations  in  a 
contract  of  employment,  the  question  is  not 
what  was  the  understanding  of  the  respective 
parties  in  fact,  but  what  ought  to  have  been 
their  understanding  in  view  of  what  was  said 
and  done  under  the  circumstances  in  which  they 
were  placed.  Higgins  v.  Shepard,  182  Mass. 
364- 

In  the  construction  of  a  contract  of  employ- 
ment all  its  terms  are  to  be  considered.  Mayer 
v.  Goldberg,  116  Wis.  96. 

Parol  Evidence  Inadmissible  to  Vary  Written 
Contract.  —  Harrington  v.  F.  W.  Brockman  Com- 
mission Co.,  107  Mo.  App.  418;  Eden  v.  Silber- 
berg,  89  N.  Y.  App.  Div.  259  ;  McGarrigle  v. 
McCosker,  83  N.  Y.  App.  Div.  184,  affirmed  in 
part  without  opinion,  178  N.  Y.  637;  Shaff  v. 
Schlachetzky,  62  N.  Y.  App.  Div.  459. 

Testimony  as  to  conversations  between  the 
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13.  V.  Obligation  of  Master  to  Furnish  Work.  — See  note  2. 

14.  VI.  Duration  of  Contract  of  Hiring  —  1.  Contracts  for  Indefinite 
Time — a.  Contracts  of  General  Hiring — (2)  Status  of  Contract  in 
United  States.  — See  notes  5,  7. 

15.  Hiring  at  Stipulated  Yearly  Sum.  —  See  note  2. 

c.  Hiring  for  Definite  Period  Provided  Services  Are  Satis- 
factory. —  See  notes  5,  6,  7. 

16.  d.  Other  Contracts  for  Indefinite  Time  —  a  contract  for  Per- 
manent Employment. —  See  note  I. 

Other  Cases.  —  See  note  2. 

2.  Effect  of  Continuing  in  Employment  After  Termination  of  Contract. 

—  See  notes  3,  4. 


parties  to  a  contract  of  employment  after  its 
execution  is  admissible  to  explain  ambiguities 
in  the  contract.  Sabin  v.  Kendrick,  58  N.  Y. 
App.  Div.  108. 

13.  2.  Master  Bound  to  Furnish  Work  During 
Term. —  Stone  v.  Bancroft,  139  Cal.  78,  affirming 
139  Cal.  82. 

It  has  been  held  that  where  a  merchant  em- 
ploys a  clerk  for  four  months  and  refuses  to 
allow  him  to  enter  upon  his  duties,  the  clerk 
cannot  immediately  bring  suit  for  the  full 
amount  of  the  wages  which  the  merchant  has 
agreed  to  pay  for  the  services  of  the  clerk  for 
four  months.    Harris  v.  Moss,  112  Ga.  95. 

14.  5.  Contract  of  General  Hiring  Terminable 
at  Will. —  Louisville  Soap  Co.  v.  Vance,  58  S. 
W.  Rep.  985,  22  Ky.  L.  Rep.  847  ;  Dunbar  v. 
Cuban  Land,  etc.,  Co.,  (N.  Y.  City  Gen.  T.)  37 
Misc.  (N.  Y.)  360;  Lertora  v.  Central  Fruit 
Co.,  (Supm.  Ct.  App.  T.)  87  N.  Y.  Supp.  425. 
See  Beck  v.  Walker,  24  Pa.  Co.  Ct.  403,  31 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  249.  But  see  Kevil 
v.  Standard  Oil  Co.,  11  Ohio  Dec.  114,  8  Ohio 
N.  P.  311. 

7.  Contracts  for  a  Year. —  Hotchkiss  v.  Godkin, 
63  N.  Y.  App.  Div.  468. 

Contracts  for  a  "  Season."  —  Johnston-Wood- 
bury Hat  Co.  v.  Lightbody,  18  Colo.  App.  239. 

Contract  Dependent  on  Duration  of  Job  or  Piece 
of  Work.  —  Potter  v.  New  York,  59  N.  Y.  App. 
Div.  70. 

Facts  Showing  Contract  for  a  Definite  Time.  — 

Woods  v.  Shumard,  114  La.  451. 
Duration  of  Employment  a  Question  of  Fact.  — 

Davis  v.  Ames  Mfg.  Co.,  177  Mass.  54. 

15.  2.  Hiring  at  Stipulated  Yearly  Sum  an 
Indefinite  Hiring.  —  Carthage  Wheel  Co.  v. 
Kelly,  8  Ohio  Dec*  549.  See  Egbert  v.  Sun  Co., 
126  Fed.  Rep.  568. 

5.  Master  May  Discharge  Servant  When  in  Good 
Faith  Dissatisfied.  —  Kendall  v.  West,  196  111. 
221,  89  Am.  St.  Rep.  317,  affirming  98  III.  App. 
116;  Williams  v.  Kansas  City  Suburban  Belt  R. 
Co.,  85  Mo.  App.  103;  Gwynne  v.  Hitchner,  67 
N.  J.  L.  654,  66  N.  J.  L.  97:  Walker  v.  Mc- 
Cormick,  (Supm.  Ct.  App.  T.)  88  N.  Y.  Supp. 
406.  See  Carter  v.  Weber,  138  Mich.  576,  11 
Detroit  Leg.  N.  668  ;  Zeiss  v.  American  Wringer 
Co.,  62  N.  Y.  App.  Div.  463.  Compare  Brail  v. 
Clausen,  (N.  Y.  City  Ct.  Gen.  T.)  35  Misc  (N. 
Y.)  129,  affirmed  without  opinion  (Supm.  Ct. 
App.  T.)  35  Misc.  (N.  Y.1  86r. 

6.  See  Teichner  v.  Pope  Mfg.  Co.,  125  Mich. 
91,  7  Detroit  Leg.  N.  423. 

7.  Dissatisfaction  Must  Be  Genuine.  —  S.ix  v. 


Detroit,  etc.,  R.  Co.,  125  Mich.  252,  84  Am.  St. 
Rep.  572,  7  Detroit  Leg.  N.  486  ;  Atlanta  Stove 
Works  v.  Hamilton,  83  Miss.  704. 

16.  1.  Contracts  for  "Permanent  Employ- 
ment."—  Davidson  v.  Laughlin,  (Cal.  1902)  68 
Pac.  Rep.  101,  decided  under  section  1999  of  the 
California  Code ;  Sullivan  v.  Detroit,  etc.,  R. 
Co.,  135  Mich.  673,  citing  20  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  16;  Hickey  v.  Kiam, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  716. 

2.  Contract  for  "  Steady  Employment "  unless 
There  Should  Be  a  Failure  of  Crops.  —  Turnbull  v. 
Frey,  (Neb.  1904)  99  N.  W.  Rep.  648. 

Contract  for  Employment  While  Employer  Re- 
tains Certain  Business.  —  Where  the  plaintiff's 
assignor  entered  into  the  employ  of  the  defend- 
ants, subject  to  the  account  of  a  certain  silk  mill 
remaining  with  them,  it  was  held  that  the  con- 
tract was  not  wholly  indefinite,  but  depended  for 
its  determination  upon  the  discontinuance  of 
business  relations  between  the  defendants  and 
the  silk  mill,  and  without  other  and  more  suffi- 
cient reasons  than  a  mere  whim  or  desire  the 
defendants  could  not  summarily  dismiss  their 
employee.  Downes  v.  Poncet,  (N.  Y.  City  Ct. 
Gen.  T.)  38  Misc.  (N.  Y.)  799. 

Employment  of  Physician.  — ■  A  physician  em- 
ployed in  pursuance  of  the  authority  conferred 
by  the  regulations  of  the  relief  and  hospital  de- 
partment of  a  railroad  company  to  treat  an  in- 
jured employee  in  an  emergency,  where  the 
company's  surgeon  cannot  be  reached,  who  was 
employed  for  no  definite  period  of  time,  can- 
not recover  for  services  rendered  after  being 
notified  that  his  services  were  no  longer  needed, 
as  the  hospital  surgeons  were  then  ready  to  take 
charge  of  the  case,  and  properly  treat  the  patient 
in  the  company's  hospital.  Florida  Southern  R. 
Co.  7'.  Steen,  45  Fla.  313. 

Evidence  as  to  Duration  of  Hiring.  —  Plaintiff 
testified  that  defendants  employed  him  for  the 
year  1897  at  a  salary  of  $450  for  the  year.  The 
defendant  with  whom  the  agreement  was  made 
testified  that  he  employed  plaintiff  for  an  in- 
definite time  at  thirty -five  dollars  per  month. 
It  was  held  that  on  this  state  of  case  it  was 
manifest  error  to  allow  plaintiff  to  prove  that  it 
was  defendants'  custom  to  employ  their  clerks 
by  the  year,  and  that  they  so  employed  other 
clerks  during  the  year  1897.  The  terms  of  ex- 
press contracts  cannot  be  proved  in  this  way. 
Hartsell  7'.  Mnstcrson.  132  Ala.  275. 

3.  Continuance  Equivalent  to  New  Hiring  on 
Same  Terms.  —  State  Board  of  Agriculture  v. 
Meyers,  20  Colo.  App.  139;  Morgan  v.  McCas- 
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17.     Presumption  a  Rebuttable  One.  —  See  note  I. 

VII.    Wages  or  Compensation      1.   Determination  of  Amount  — 

Where  Amount  Not  Fixed  by  Contract.  —  See  note  2. 

c.  Where  Compensation  Is  Dependent  on  Contingency  — 
(1)  ///  General.  —  See  note  5. 

(2)  Salary  Dependent  on  Profits  of  Business.  —  See  notes  6,  7. 

lin,  114  111.  App.  427,  affirmed  213  111.  358; 
Travelers'  Ins.  Co.  v.  Parker,  92  Md.  22;  Wright 
V.  Elk  Rapids  Iron  Co.,  129  Mich.  543,  8  Detroit 
Leg.  N.  1053;  Lee  v.  Hampton,  79  Miss.  321; 
Home  F.  Ins.  Co.  v.  Barber,  67  Neb.  644.  See 
Dunton  v.  Derby  Desk  Co.,  186  Mass.  35 ; 
Gates  v.  Stead,  54  N.  Y.  App.  Div.  448  ;  Bright- 
son  v.  H.  B.  Claflin  Co.,  180  N.  Y.  76,  reversing 
84  N.  Y.  App.  Div.  SS7  ;  Trcffinger  v.  Groh,  100 
N.  Y.  App.  Div.  433.  Compare  O'Connor  v. 
Briggs,  182  Mass.  387. 

If  the  original  contract  of  employment  is  not 
for  a  year,  the  mere  continuance  of  the  employ- 
ment after  the  expiration  of  a  year  raises  no 
psesumption  that  there  is  a  new  employment  for 
the  period  of  one  year.  Carthage  Wheel  Co.  v. 
Kelly,  8  Ohio  Dec.  549- 

It  has  been  held  that  before  the  rule  that 
where  one  enters  into  the  employ  of  another 
under  a  contract  for  a  year's  service,  and  con- 
tinues in  the  employment  after  the  expiration  of 
the  year,  it  is  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  parties  agreed  to 
a  continuance  for  another  year  at  the  same  sal- 
ary, can  have  any  application,  it  must  appear 
that  in  fact  there  was  a  prior  contract  for  a 
whole  year's  service,  and  that  services  were 
rendered  thereunder  for  at  least  one  year. 
Caldwell  v.  Caldwell  Co.,  (Supm.  Ct.  App.  T.) 
88  N.  Y.  Supp.  970. 

In  California  it  is  provided  by  statute  (Cal. 
Civ.  Code,  §  2012)  that  "where,  after  the  ex- 
piration of  an  agreement  respecting  the  wages 
and  the  term  of  service,  the  parties  continue  the 
relation  of  master  and  servant,  they  are  pre- 
sumed to  have  renewed  the  agreement  for  the 
same  -wages  and  term  of  service."  Gabriel  v. 
Suisun  Bank,  145  Cal.  266. 

1  <».  4.  Contract  of  Hiring  for  a  Year.  —  Bright- 
son  v.  H.  B.  Claflin  Co.,  180  N.  Y.  76. 

17.  1.  Presumption  May  Be  Rebutted.  — 
Laubach  v.  Cedar  Rapids  Supply  Co.,  122  Iowa 
643  ;  Home  F.  Ins.  Co.  v.  Barber,  67  Neb.  644 ; 
Segler  v.  Bernstein,  82  N.  Y.  App.  Div.  267. 

2.  What  Servant  May  Recover.  —  Mugnier 
v.  Dendinger,  104  La.  767;  Williams  v.  Kansas 
City  Suburban  Belt  R.  Co.,  85  Mo.  App.  103; 
Hendrickson  v.  Woods,  77  N.  Y.  App.  Div.  644. 
Sec  Graves  v.  Graves,  70  Ark.  541. 

It  has  been  held  that  where  a  person  is  em- 
ployed to  do  certain  work  at  a  reduced  com- 
pensation in  consideration  of  receiving  future 
employment  at  a  higher  salary,  the  failure  of 
the  employer  to  perform  his  agreement  as  to 
future  employment  with  increased  compensa- 
tion entitles  the  employee  to  treat  the  con- 
tract as  rescinded,  and  to  recover  for  the  ser- 
vices rendered  what  they  were  actually  worth. 
Davidson  v.  Laughlin,  138  Cal.  320. 

5.  Measure  of  Recovery  by  Servant.  —  See 
Stevens  v.  Michigan  Soap  Works,  134  Mich. 
350,  10  Detroit  Leg.  N.  451. 

A  contract  of  employment  at  a  salary  of 
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seventy-five  dollars  per  month  and  traveling 
expenses  provided  that,  should  the  employee 
continue  his  service  for  an  entire  year,  and 
should  the  character  of  his  business  as  to  vol- 
ume, etc.,  and  his  manner  of  conducting  it, 
be  satisfactory  to  the  employer,  the  latter 
would  make  the  salary  equivalent  to  one  hun- 
dred dollarc  per  month  by  the  payment  of  the 
twenty-five  dollars  excess  at  the  close  of  the 
year,  the  determination  of  which  should  be 
left  entirely  to  the  employer.  In  an  action  to 
recover  the  excess  salary,  it  was  held  that 
the  satisfaction  of  the  employer  at  the  end  of 
the  year  must  be  proved.  Joseph  Campbell 
Preserve  Co.  v.  Holcomb,  67  Kan.  48. 

Right  to  Bonus.  --  Where  a  servant  was  to 
receive  a  bonus,  unless  the  master  should  ex- 
ercise the  reserved  right  to  discharge  him 
within  the  year,  and  he  was  not  discharged, 
but  served  the  full  term,  without  any  expres- 
sion of  dissatisfaction,  it  was  held  that  he 
was  entitled  to  the  extra  compensation. 
Fischer  v  Conhaim,  (N.  Y.  City  Ct.  Gen.  T.) 
35  Misc.  (N.  Y.)  125,  affirmed  (Supm.  Ct. 
App.  T.)  35  Misc.  (N.  Y.)  791. 

Commissions  with  Advances.  —  A  servant  who 
is  to  be  paid  in  commissions  and  is  to  be  al- 
lowed advances  must  refund  the  excess  of  ad- 
vances over  earned  commissions  if  he  aban- 
dons the  employment  before  the  expiration  of 
the  contract  period.  Kupfer  v.  Holtzmann, 
(Supm.  Ct.  App.  T.)  88  N.  Y.  Supp.  362. 

It  has  been  held  that  where  the  employer  has 
contracted  to  advance  monthly  sums-  to  travel- 
ing salesmen,  which  are  to  be  deducted  at  the 
end  of  the  term  of  employment  from  the  com- 
missions earned,  the  employer  cannot  defeat 
an  action  to  recover  an  unpaid  advance  by  show- 
ing that  the  amount  of  the  advances  made  ex- 
ceeds the  commissions  earned.  Schlesinger  v. 
Burland,  (Supm.  Ct.  App.  T.)  42  Misc.  (N. 
Y.)  206. 

When  a  contract  provides  for  the  payment 
of  the  servant  by  commissions,  and  for  the 
payment  of  specified  allowances  to  him  at  stated 
times,  and  no  time  is  specified  for  the  payment 
of  the  commissions,  but  the  commission  ac- 
count is  to  be  adjusted  at  the  end  of  the  period 
of  employment,  it  has  been  held  that  the  stipu- 
lated advances  are  to  be  paid  irrespective  of 
whether  sufficient  commissions  have  accumu- 
lated to  cover  the  advances.  Schwerin  v. 
Rcsen,  (Supm.  Ct.  App.  T.)  45  Misc.  (N.  Y.) 
409. 

There  can  be  no  recovery  for  advances  when 
the  contract  of  employment  has  terminated  and 
the  commissions  earned  do  not  equal  the  ad- 
vances which  have  been  made.  Souler  v.  Mc- 
Dowell Garment  Mach.  Co.,  (Supm.  Ct.  App. 
T.)  38  Misc.  (N.  Y.)  786. 

6.  Lee  v.  Washburn,  80  N.  Y.  App.  Div. 
410,  reversing  (Supm.  Ct.  Spec.  T.)  37  Misc. 
(N,  Y.)  311  ;  Shuts  v.  McVitee,  (Tex.  Civ.  -\pp, 
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1 8.  See  note  r. 

Remedy  of  Employee.  —  See  notes  5,  6. 

d.  Board  as  Part  of  Compensation.-  See  note  7. 

e.  Passage  Money.  —  See  note  9. 

19.  2.  Extra  Services —  Working  at  Unseasonable  Hours.  —  See  note  2. 
Services  Presumed  to  Be  Covered  by  Salary.  —  See  notes  3,  4. 
Voluntary  Performance  of  Extra  Services.  —  See  note  5. 

Services  Outside  Scope  of  Employment.  —  See  note  6. 

3.  Time  Lost  by  Servant.  —  See  note  7. 
2©.    4.  Reduction  of  Compensation.  —  See  note  2. 

5.  Forfeiture  of  Compensation.  —  See  note  6. 
21.     Forfeiture  for  Improper  Conduct.  —  See  note  I. 

Waiver  of  Forfeiture.  —  See  note  2. 

6.  Time  and  Mode  of  Payment  —  a.  In  General.  —  See  notes  3,  4. 


1003)  72  S.  W.  Rep.  433.  See  Bennett  v.  Mill- 
vine  Imp.  Co.,  67  N.  J.  L.  320  ;  Sims  v.  Harris, 
1  Ont.  L.  Rep.  445. 

17.  7.  See  Rosenberg  v.  Heidelberg,  98  N. 
Y.  App.  Div.  17;  Tuthill  v.  Smith,  (Supm.  Ct. 
App.  T.)  88  N.  Y.  Supp.  942;  Sims  v.  Harris,  1 
Ont.  L.  Rep.  445. 

The  servant  is  restricted  to  the  profits  of  the 
business  in  connection  with  which  he  is  em- 
ployed, and  is  not  entitled  to  share  in  other 
business  ventures  of  the  master.  Amsden  v. 
Dunham,  78  N.  Y.  App.  Div.  33. 

18.  1.  Servant  Restricted  to  Profits  Actually 
Earned.  —  One  who  has  contracted  to  sell  goods 
for  another  on  commission  cannot  recover  of 
the  employer  for  a  failure  to  conduct  the  busi- 
ness with  reasonable  skill  and  diligence. 
Eyrns  v.  United  Telpherage  Co.,  105  N.  Y.  App. 
Div.  69. 

5.  Action  to  Recover  Value  of  Services.  —  Gil- 
lespie v.  Montgomery,  93  N.  Y.  App.  Div.  403. 

6.  No  Action  for  Accounting.  —  Lee  v.  Wash- 
burn, 80  N.  Y.  App.  Div.  410,  reversing,  (Supm. 
Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  311. 

7.  Board.  —  See  McDonald  v.  Alexander, 
(Supm.  Ct.  App.  T.)  35  Misc.  (N.  Y.)  279. 

9.  Right  of  Servant  to  Passage  Money.  —  Gulf, 
etc..  R.  Co.  v.  Jackson,  29  Tex.  Civ.  App.  342. 

BJ).  2.  Unseisonable  Hours. — See  O'Royle 
v.  Detroit,  131  Mich.  15,  9  Detroit  Leg.  N.  208. 

3.  Services  Presumed  to  Be  Paid  for  by  Salary. 
—  Mathison  v.  New  York  Cent.,  etc.,  R.  Co., 
72  N.  Y.  App.  Div.  254.  See  Lachine  v.  Manis- 
tique  R.  Co.,  126  Mich.  519. 

Statute  Limiting  Hours  of  Labor.  —  It  has  been 
held  that  an  employer  is  not  liable  under  a 
statute  declaring  that  eight  hours  shall  con- 
stitute a  day's  labor,  to  an  employee  hired  by 
the  day,  for  labor  beyond  the  statutory  time 
unless  it  was  provided  for  in  the  contract  of 
employment,  in  the  absence  of  any  stipulation 
for  extra  compensation  in  the  contract  of  cm- 
plovment.  Gray  v.  Hall,  (Supm.  Ct.  App.  T.) 
?2  Misc.  (N.  Y.)  683. 

4.  Measure  of  Recovery  under  Express  Agree- 
ment to  Pay  for  Extra  Services.  —  When  there  is 
an  express  promise  by  the  master  to  pay  for 
extra  services,  the  servant  is  entitled  to  be  paid 
what  th'-  services  are  reasonably  worth.  El- 
well  v.  Roner,  7?  N.  H.  $85. 

5  Mere  Performance  of  Extra  Service  No  Ground 
for  Extra  Pay.    -Levi  v.  Roid,  01  III.  App.  ,^-jo. 
6.  Services  Rendered  on  Request.  —  See  Wil- 


son v.  Godkin,  136  Mich.  106,  10  Detroit  Leg. 
N.  997. 

7.  No  Recovery  for  Lost  Time  Without  Agree- 
ment.—  Hughes  v.  Toledo  Scale,  etc.,  Co.,  112 
Mo.  App.  91. 

20.  2.  No  Reductioa  of  Wages  Without  Ser- 
vant's Consent.  —  Compare  Russell  v.  National 
Exhibition  Co.,  60  N.  Y.  App.  Div.  40. 

Deduction  from  Wages  for  Beneficial  Fund.  — 
Mocomber  v.  Proctor,  22  Pa.  Super.  Ct.  483. 

6.  Duty  of  Master  to  Return  Amount  Retained. 
—  Silberman  v.  Schwarcz.  (Supm.  Ct.  App.  T. ) 
45  Misc.  (N.  Y.)  352. 

Injunction.  —  A  servant  who  has  abandoned 
a  contract  of  employment  before  its  expiration 
for  the  purpose  or"  entering  the  employment  of 
a  business  competitor  of  the  master  will  not 
be  enjoined  from  so  doing  unless  there  is 
something  special,  unique,  or  extraordinary  in 
the  services  which  the  servant  under  his  con- 
tract is  called  upon  to  render.  Kessler  v.  Chap- 
pelle,  73  N.  Y.  App.  Div.  447. 

21.  1.  Strict  Construction  of  Provisions  Neces- 
sary. —  See  Cross  v.  Detroit  Base  Ball  Club,  84 
Mo.  App.  526. 

2.  Waiver  of  Forfeiture.  —  It  has  been  held 
that  a  master,  by  keeping  a  servant  in  his  ser- 
vice to  the  end  of  the  term,  after  notice  of 
misconduct  on  the  part  of  the  servant,  waives, 
as  a  matter  of  law.  nil  right  to  forfeit  his  wages. 
Person  v.  McCargar,  02  Minn.  294. 

3.  Time  of  Payment  Not  Fixed.  —  Burnetta  v. 
Marceline  Coal  Co.,  180  Mo.  241. 

Rut  it  has  bean  said  that  an  engagement  to 
work  one  year  for  two  dollars  per  day,  pay- 
n.ent  to  be  made  at  the  expiration  of  the  term, 
is  so  unusual  that  it  will  not  be  presumed. 
Chicago  Soap,  etc.,  Co.  v.  Stansbury,  99  111.  Ann 
488. 

In  a  contract  between  the  plaintiff  and  the 
defendant  mining  company  employing  the  plain- 
tiff as  caretaker  of  the  defendant's  mine,  it 
was  agreed  that  the  plaintiff  should  be  paid  for 
his  services  at  the  r;itc  of  four  dollars  per  day, 
and  that  he  was  to  be  paid  "  at  the  end  of  each 
consecutive  fourth  week  of  service  "  the  sum 
of  two  dollars  per  day,  and  the  balance  of  two 
dollars  per  day  was  to  be  retained  as  an  earnest 
for  faithful  services  up  to  the  time  defendant 
might  resume  operations  of  its  business  or  dis- 
pose of  its  property,  when  the  whole  amount 
that  was  retained,  as  above  stated,  would  be- 
come due  and   payable.     At  the  time  of  his 
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91.   b.  Statutory  Regulations  —  Time  of  Payment.  —  See  notes  5,  6. 

'-i'J.     Sec  note  2. 

Payment  iu  Money.  —  See  note  3. 

7.  Defenses  and  Set-offs  in  Actions  for  Wages.  —  See  notes  6,  9. 
***t.     Statute  of  Limitations.  —  See  note  3. 

VIII.  Termination  of  Contract  by  Mutual  Consent.  —  See  notes 


5,6. 


IX.  Termination  of  Contract  by  Expiration  of  Term.  —  See  note  7. 


employment  it  was  the  general  understanding 
that  the  defendant  would  resume  operations 
within  a  reasonable  time,  or  use  reasonable 
efforts  to  dispose  of  its  property.  It  was  held 
that  in  the  absence  of  any  express  declarations 
of  the  parties  to  that  effect,  there  being  no 
time  specified  within  which  operations  should 
be  resumed  or  property  be  sold,  the  law  pre- 
sumes that  it  was  the  intention  of  the  parties 
that  the  contingencies  mentioned  should  occur 
within  a  reasonable  time,  and  the  plaintiff,  who 
had  been  performing  the  services  of  caretaker 
for  a  period  of  four  years,  was  entitled  to  be 
paid  the  amount  retained,  although  the  defend- 
ant had  neither  resumed  operations  nor  dis- 
posed of  the  mine.  Hoods  v.  Hampton  Plains 
Exploration  Co.,  106  Fed.  Rep.  408. 

Presumption  of  Payment  of  Wages  of  Domestics. 
—  Wages  for  domestic  servants  are  presumed 
to  be  paid  at  the  periods  customary  at  the  time 
and  in  the  neighborhood,  and  claims  for  such 
wages  for  unusual  length  of  time,  especially 
those  not  made  until  after  the  claimant  has 
left  the  service,  must  be  supported  by  affirm- 
ative proof  that  they  have  not  been  paid. 
Hayes's  Estate,  17  Pa.  Super.  Ct.  412. 

21.  4.  Time  of  Payment  Fixed. —  See  Wagner 
v.  Edison  Electric  Illuminating  Co.,  82  Mo.  App. 
287. 

It  has  been  held  that  under  a  contract  of 
employment  for  ten  years,  with  compensation 
fixed  at  a  specified  sum  per  month,  the  amount 
specified  was  due  and  owing  at  the  conclu- 
sion of  each  month's  service.  Stone  v.  Ban- 
croft, 139  Cal.  78,  affirming  139  Cal.  82. 

5.  Statutes  Held  Unconstitutional.  —  Republic 
Iron,  etc.,  Co.  v.  State,  160  Ind.  379. 

6.  Statutes  Held  Constitutional  —  Kentucky.  — 
Com.  v.  Reinecke  Coal  Min.  Co.,  117  Ky.  £'85; 
Com.  v.  Hillside  Coal  Co.,  109  Ky.  47. 

22.  2.  Penalty  for  Delay  in  Paying  Discharged 
Employee.  —  •  St.  Louis  Southwestern  R.  Co.  v. 
Brown,  (Ark.  1905)  86  S.  W.  Rep.  994,  apply- 
ing section  6243  of  Sand.  &  H.  Ark.  Dig. 

The  penalty  prescribed  by  the  Arkansas  stat- 
ute (Ark.  Acts  1889,  p.  76)  for  a  failure  to  pay 
servants  on  the  day  of  their  discharge  is  in- 
curred although  the  amount  due  a  discharged 
servant  has  been  paid  before  suit  brought.  St. 
I.ouis;  etc.,  R.  Co.  v.  Pickett,  70  Ark  226. 

Where  at  the  time  of  a  servant's  discharge 
there  was  a  shortage  in  his  account  with  the 
master  it  was  held  that  the  penalty  prescribed 
by  the  Arkansas  statute  did  not  attach  until 
the  master  had  had  a  reasonable  opportunity 
to  ascertain  the  amount  due  the  discharged  ser- 
vant.   Fordyce  v.  Gorey,  69  Ark.  344. 

In  an  action  to  recover  the  penalty  atld  at- 
torney's fees  prescribed  bv  the  Indiana  statute 
:t  is  necessary  that  the  facts  showing  the  ab- 


sence of  the  contract  mentioned  in  the  statute 
te  alleged  and  proved.  Toledo,  etc.,  R.  Co.  v. 
Long,  160  Ind.  564. 

It  is  essential  to  a  recovery  under  the  In- 
diana statute  thai  the  facts  showing  the  "ab- 
sence of  a  written  contract  be  alleged  and 
proved.  Chicago,  etc.,  R.  Co  v.  Glover.  159 
Ind.  166. 

Construction  of  Statutes.— These  statutory  pro- 
visions, being  penal  and  in  derogation  of  the 
common  law,  must  be  strictly  construed.  Chi- 
cago, etc.,  R.  Co.  i'.  Glover,  150  Ind.  166. 

3.  Payment  in  Money.  —  In  the  absence  of  any 
contract  stipulation  providing  otherwise,  pay- 
ment is  to  be  in  money.  Preble  v.  WickHind, 
12  N.  Dak.  81  ;  Fell  v.  H.  Fell  Poultry  Co.,  69 
N.  J.  L.  429. 

6.  Selley  v.  American  Lubricator  Co.,  119 
Iowa  591.  See  Gillespie  v.  Ashford,  125  Iowa 
729. 

Negligence  of  Servant. —  Ordinarily  a  servant 
cannot  be  oharged  with  negligence  in  following 
an  example  set  by  the  master  in  the  conduct 
of  the  master's  business.  Rawlings  v.  Clark, 
19  Colo.  App.  214. 

9.  Nonperformance.  —  Pungs  v.  American 
Brake-Bean'  Co.,  128  Mich.  318,  8  Detroit  Leg. 
N.  682 ;  Seaburn  v.  Zachmann,  99  N.  Y.  App. 
Div.  218  ;  Mcynahan  v.  Interstate  Min.,  etc.,  Co., 
31  Wash.  417. 

23.  3.  Presumption  of  Payment.  —  It  has  been 
held  that  where  a  person  serves  in  the  capacity 
of  a  domestic  servant,  and  no  demand  for  pay- 
ment of  wages  is  made  by  the  servant  for  a 
considerable  period  after  such  service  has  ter- 
minated, the  inference  is,  either  that  the  wages 
have  been  paid,  or  that  the  service  was  per- 
formed on  the  footing  that  no  payment  was  to 
be  made.    Taylor  v.  Beatty,  202  Pa.  St.  120. 

5.  Termination  by  Consent.  —  Scheuer  v.  Mon- 
ash,  (Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.) 
668 ;  Greer  v.  Featherston,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  48. 

6.  Recovery  of  Wages.  —  Trawick  v.  Trussell, 
122  Ga.  320;  Braum  v.  Weill,  n  1  La.  973.  See 
Becnel  v.  Ashton  Plantation  Co.,  105  La.  677; 
Freudenberger  v.  Sternberg,  67  N.  J.  L.  297. 

Right  to  Stipulated  Bonus.  —  Where  a  salesman 
was  employed  for  a  year  on  a  salary  and  was 
to  receive  a  certain  bonus  if  his  sales  exceeded 
a  stated  amount,  and  the  contract  was  termi- 
nated before  the  expiration  of  the  year  by 
mutual  consent,  it  was  held  that  he  was  r-ntitlcd 
to  th  bonus  if  the  sales  made  bv  him  ex- 
ceeded the  stipulated  amount.  Scheuer  v.  Mon- 
ash,  (Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.)  668. 

7.  See  Harris  v.  Harwell,  (Tex.  Civ.  App. 
1902)  71  S.  W.  Rep.  7qi. 

Contract  Providing  Method  of  Terminating.  — 
Where  the  contract  itself  provides  the  method 
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23.  X.  Abandonment  of  Contract  by  Servant  —  1.  Grounds  for  Abandon- 
ing Contract  ■ —  Grounds  Held  to  Justify  Abandonment.  —  See  note  9. 

24.  See  note  3 

2.  Rights  of  Servant  Who  Has  Abandoned  Contract  Without  Cause  — 

a.  Where  Contract  Is  Entire  —  No  Recovery  Allowed.  —  See  note  12. 

23.     Minority  Rule  —  Recovery  Less  Damages.  —  See  note  I. 

b.  Where  Contract  Is  Severable.  —  See  note  2. 

26.  3.  Rights  of  Master  Where  Servant  Has  Abandoned  Contract  Without 
Cause.  —  See  note  5. 

XI.  Discharge  of  Servant  —  1.  What  Constitutes  Discharge.  —  See 

notes  7,  9. 

27.  2.  Grounds  for  Discharge  —  a.  In  General.  —  See  notes  1,  2,  4. 
b.  Neglect  of  Duty.  —  See  notes  5,  6. 


of  terminating  it,  the  method  prescribed  should 
be  followed.  McCormick  Harvesting  Mach.  Co. 
v.  Cordsiemon,  101  111.  App.  140. 

2&.  9.  Refusal  to  Pay  for  Services. —  Dunn 
v.  Crichfield,  214  111.  292;  Tichenor  v.  Bruck- 
heimer, (Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.; 
194. 

24.  3.  Assault  and  Battery.  —  Erickson  v. 
Sorby,  90  Minn.  327. 

12.  No  Recovery  Permissible  when  Servant 
Abandons  Contract  Without  Cause.  —  Hofstetter 
v.  Gash,  104  111.  App.  455  ;  Paul  v.  Minneapolis 
Threshing  Mach.  Co.,  87  Mo.  App.  647  ;  Nata- 
lizzio  v.  Valentino,  71  N.  J.  L.  500;  Eden  v. 
Silberberg,  89  N.  Y.  App.  Div.  259 ;  Knox  v. 
Munro,  13  Manitoba  16.  See  Walsh  v.  New 
York,  etc.,  Co.,  88  N.  Y.  App.  Div.  477  ;  Hilde- 
brand  v.  American  Fine  Art  Co.,  109  Wis.  171. 

25.  1.  If  an  employee  breaks  his  contract, 
he  may  recover  of  the  employer  for  what  he 
has  done,  measured  by  the  contract  price,  sub- 
ject to  such  damages  as  the  employer  may  sus- 
tain by  the  breach  of  the  contract.  Asher  v. 
Tomlinson,  60  S.  W.  Rep.  714,  22  Ky.  L.  Rep. 
1494. 

2.  Recovery  on  Severable  Contract.  —  Tichenor 
v.  Bruckheimer,  (Supm.  Ct.  App.  T.)  40  Misc. 
(N.  Y.)  194. 

26.  5.  Criminal  Liability  of  Servant.  —  In 

South  Carolina  it  is  by  statute  (S.  Car.  Crim. 
Code,  §  357)  made  an  indictable  offense  for 
any  laborer,  under  verbal  or  written  contract 
to  labor  on  farm  lands,  and  after  receiving  ad- 
vances in  money  or  supplies,  to  wilfully  and 
without  just  cause  fail  to  perform  the  reasonable 
service  required  of  him  by  the  terms  of  the  said 
contract.  State  v.  Long,  66  S.  Car.  598 ;  State 
v.  Leak,  62  S.  Car.  405;  State  v.  Easterlin,  61 
S.  Car.  71. 

7.  What  Constitutes  a  Discharge. —  Shields  v. 
Carson,  102  111.  App.  38;  Van  Sicklcn  v.  Bal- 
lard, 97  111.  App.  640  ;  Curtis  v.  Lehmann,  (La. 
1905I  38  So.  Rep.  887;  Schaub  v.  Welded-Bar- 
rel  Co.,  125  Mich.  591,  7  Detroit  Leg.  N.  625; 
Johnson  v.  Crookston  Lumber  Co.,  92  Minn.  395, 
citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
26 ;  Mee  v.  Bowden  Gold  Min.  Co.,  (Oregon 
1905)  81  Pac.  Rep.  980  ;  Lewis  v.  Moorhead,  201 
Pa.  St.  245.  See  Isaacsen  v.  Andrews,  69  N.  Y. 
App.  Div.  430 :  Griffin  v.  Brooklyn  Ball  Club, 
68  N.  Y.  App.  Div.  566,  affirmed  without  opinion 
174  N.  Y.  515. 

9.  Failure  to  Pay  Wages.  —  Where  a  servant 
who  was  employed  by  the  month  was  not  paid 


for  the  first  month,  and  left  the  employment 
voluntarily  about  the  middle  of  the  second 
month,  it  was  held  that  the  nonpayment  of 
wages  for  the  prior  month  was  not  tantamount 
to  a  discharge,  and  his  recovery  should  have 
been  directed  to  the  wages  actually  earned. 
Wheaton  v.  Higgins,  (Supm.  Ct.  App.  T.)  90 
N.  Y.  Supp.  1041. 

27.  1.  Good  Cause  for  Discharge  Necessary. 
— -Berlin  v.  Cusachs,  114  La.  744;  Burt  v. 
Catlin,  65  N.  Y.  App.  Div.  456,  affirmed  with- 
out opinion  175  N.  Y.  486;  Brail  v.  Clausen, 
(N.  Y.  City  Ct.  Gen.  T.)  35  Misc.  (N.  Y.)  129, 
affirmed  without  opinion  (Supm.  Ct.  App.  T.) 
35  Misc.  (N.  Y.)  861  ;  Dodson  Braun  Mfg.  Co. 
v.  Dix,  (Tex.  Civ.  App.  1003)  76  S.  W.  Rep. 
451  ;  Mudgett  v.  Texas  Tobacco  Growing,  etc., 
Co.,  (Tex.  Civ.  App.  1901)  61  S.  W.  Rep.  149; 
Millan  v.  Dominion  Carpet  Co.,  22  Quebec 
Super.  Ct.  234. 

Employment  for  Indefinite  Period.  —  No  action 
can  be  maintained  for  the  breach  of  a  contract 
to  employ  unless  there  is  some  stipulation  as  to 
the  length  of  time  for  which  the  employment 
shall  continue.  If  a  term  of  employment  be 
discretionary  with  either  party,  or  be  indefinite, 
either  party  may  terminate  it  at  any  time. 
Savannah,  etc.,  R.  Co.  v.  Willett,  43  Fla  311. 

Every  employee,  in  the  absence  of  contractual 
telations  binding  him  to  work  for  his  em- 
ployer a  given  length  of  time,  has  the  legal 
right  to  quit  the  service  of  his  employer  with- 
out notice,  and  either  with  or  without  cause, 
at  any  time  ;  and  in  the  absence  of  such  con- 
tractual relations  any  employer  may  legally  dis- 
charge his  employee  with  or  without  notice, 
at  any  time.  Boyer  v.  Western  Union  Tel.  Co., 
124  Fed.  Rep.  246. 

2.  Acts  Prejudicial  to  Interests  of  Master.  — 
Minzey  v.  Marcy  Mfg.  Co.,  25  Ohio  Cir.  Ct.  593. 

Breach  of  Trust. — ■  Townsley  v.  Rankers'  L. 
Ins.  Co.,  56  N.  Y.  App.  Div.  232. 

4.  Actual  Loss  Unnecessary.  —  Beckman  v.  Gar- 
rett,  66  Ohio  St.  136:  Millan  v.  Dominion  Car- 
pet Co.,  22  Quebec  Super.  Ct.  236,  quoting  20 
Am.  and  Eng.  ENtYC.  of  Law  (2d  ed.)  27. 

5.  Habitual  Neglect  a  Ground  for  Discharge.  — 
School  Directors  v.  Birch,  93  111.  App.  499; 
Hughes  v.  Toledo  Scale,  etc.,  Co.,  112  Mo. 
App.  97. 

Absence  and  Tardiness  in  Reporting  for  Work. 

—  M.indel  v.  Hocqunrd,  99  111.  App.  75, 

B.  Neglect  Injurious  to  Master's  Business.  — 

Allen  v.  Glen  Creamery  Co.,  101  N.  Y.  App. 
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**? .   c.  Incapacity  to  Work  Caused  by  Illness.  —  See  notes  9,  11. 
,/.  Insolence  or  Disrespect  to  Master.  — See  notes  3,  5. 

/.   I\  rOXICATION  AND  DRUNKENNESS.  —  See  note  9. 

h.  Sexual  Immorality.  —  See  note  2. 

i.  Engaging  in  Other  Business  or  Employment.  —  See  notes 

V 

j.  Incompetency.  —  See  note  7. 
HO.    See  note  1. 

k.  Disobedience.  —  See  notes  4,  5. 
It  I .    See  note  2. 

Unlawful  or  Unreasonable  Orders.  —  See  note  4. 


Div.  .106.  See  Laverty  v.  Harrisburg  Rolling 
Mill  Co.,  17  Pa.  Super.  Ct.  66. 

Negligence  of  Railroad  Employee  Resulting  in 
Collision.  —  Busby  v.  Pittsburg,  etc.,  R.  Co.,  9 
Ohio  Dec.  823. 

27.  9.  McGarrigle  v.  McCosker,  83  N.  Y. 
App.  Div.  184,  affirmed  in  part,  without  opinion, 
178  N.  Y.  637. 

11.  Absence  for  Short  Period. —  See  Spindel  v. 
Cooper,  (Supm.  Ct.  App.  T.)  46  Misc.  (N.  Y.) 
569. 

1 1  has  been  held  that  under  a  contract  for 
personal  service  for  a  definite  period,  "  illness 
which  will  justify  a  master  in  dismissing  his 
servant  must  be  something  more  than  a  mere 
temporary  malady  of  short  duration  compared 
with  the  entire  period  of  service  contemplated 
by  the  agreement.  In  other  words,  it  must  be 
a  serious  sickness,  lasting,  or  likely  to  last, 
so  long  as  to  interfere  substantially  with  the 
interests  of  the  employer."  Gaynor  v.  Jonas, 
;o4  N.  Y   \pp.  Div.  35. 

2S.  3.  Insubordination.  —  Parker  v.  Farlin- 
ger,  122  Ga.  315. 

5.  Discourtesy  Provoked  by  Dishonest  Proposal 
of  Master.  —  See  Loveman  v.  Brown,  138  Ala.  608. 

9.  Mowbray  v.  Gould,  83  N.  Y.  App.  Div.  255. 

29.  2.  Immoral  Conduct.  —  Gould  v.  Mag- 
nolia Metal  Co.,  207  111.  172;  Millan  v.  Domin- 
ion Carpet  Co.,  22  Quebec  Super.  Ct.  236,  quot- 
ing 20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
29.  See  Moynahan  v.  Interstate  Min.,  etc.,  Co., 
31  Wash.  417. 

3.  Where  Services  Do  Not  Require  Whole  Time. 
—  See  Stone  v.  Bancroft,  139  Cal.  78,  affirming 
139  Cal.  82;  Conklin  v.  John  H.  Woodbury 
Dermatological  Institute,  51  N.  Y.  App.  Div. 
638,  affirmed  without  opinion  170  N.  Y.  571. 
Compare  Seaburn  v.  Zachmann,  99  N.  Y.  App. 
Div.  218. 

Instructions  that  if  plaintiff  gave  some  atten- 
tion to  his  own  affairs  while  in  defendant's  em- 
ploy, with  defendant's  consent,  and  that  if  he 
'-are  time  to  his  own  affairs,  but  not  so  as  to 
t  ike  up  time  which  should  have  been  devoted 
to  defendant's  business,  such  acts  were  not 
breaches  of  plaintiff's  contract,  were  held  proper, 
especially  in  view  of  the  counterparts  of  said 
instructions  given  at  defendant's  request,  that 
if  plaintiff  neglected  defendant's  business,  to  at- 
tend to  his  own,  this  was  a  breach  of  his  con- 
tract. Biest  v.  Ver  Steeg  Shoe  Co.,  97  Mo.  App. 
137. 

Where  it  is  stipulated  in  the  contract  of  em- 
ployment that  the  servant  shall  give  his  whole 
time  and  attention  to  the  business  of  the  em- 
ployer, he  has  no  right  to  engage  in  other  work 


even  though  it  may  not  interfere  with  his  duties 
to  the  master.  Hughes  v.  Toledo  Scale,  etc., 
Co.,  112  Mo.  App.  91  ;  Atlantic  Compress  Co.  v. 
Young,  118  Ga.  868. 

4.  Engaging  in  Business  in  Competition  with 
Master.  —  See  Day  v.  American  Machinist 
Press,  86  N.  Y.  App.  Div.  613. 

7.  Minzey  v.  Marcy  Mfg.  Co.,  25  Ohio  Cir. 
Ct.  593.  See  Peck  v.  Dexter  Sulphite  Pulp, 
etc.,  Co.,  164  N.  Y.  127,  reversing  (Supm.  Ct. 
App.  Div.)  46  N.  Y.  Supp.  1098. 

30.  1.  Competency  Imports  Reasonable  Skill. 
—  In  an  action  to  recover  damages  for  the  al- 
leged wrongful  discharge  of  the  plaintiff  from 
his  position  as  electrical  engineer  for  the  de- 
fendant company,  it  was  held  that  the  trial  court 
properly  refused  to  charge  that  if  the  plaintiff 
made  an  improvident  contract  with  his  two  as- 
sistants, which  was  corrected  at  the  defendant's 
request,  as  soon  as  made,  such  single  act,  as 
matter  of  law,  justified  the  company  in  dis- 
charging him  from  the  position  of  its  electrical 
engineer.  New  York  Insulated  Wire  Co.  v. 
Broadnax,  (C.  C.  A.)  107  Fed.  Rep.  634. 

4.  Refusal  of  Traveling  Salesman  to  Make  Re- 
ports. —  Johnson  v.  E.  Van  Winkle  Gin,  etc., 
Works,  130  N.  Car.  441. 

5.  Disobedience  of  Lawful  Orders  Sufficient 
Ground.  —  Kendall  v.  West,  196  111.  221,  89  Am. 
St.  Rep.  317,  affirming  98  111.  App.  116;  Shields 
v.  Carson,  102  111.  App.  38,  citing  20  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  30 ;  Kenner  v. 
Southwestern  Oil  Co.,  113  La.  80;  Von  Heyne 
v.  Tompkins,  89  Minn.  83  ;  Shute  v.  McVitie, 
(Tex.  Civ.  App.  1903)  72  S.  W.  Rep.  433. 

Refusal  to  Work  on  Sunday  may  be  a  ground 
for  discharge  under  a  contract  which  contem- 
plates Sunday  work.  McCurdy  v.  Alaska,  etc., 
Commercial  Co.,  102  111.  App.  120. 

31.  2.  Disregarding  Instructions.  —  The  act 
of  a  traveling  salesman  in  repeatedly  selling 
goods  on  commission  in  disobedience  of  instruc- 
tions has  been  held  to  be  a  sufficient  ground  for 
his  discharge.  Walsh  v.  New  York,  etc.,  Co., 
88  N.  Y.  App.  Div.  477- 

Refusal  of  Traveling  Salesman  to  Return  Sam- 
ples. —  Shields  -'.  Carson,  102  111.  App.  38. 

Violation  of  Rule  Against  Signing  of  Servant's 
Name  to  Correspondence  of  Master.  —  Russell  v. 
Inman,  79  N.  Y.  App.  Div.  227. 

4.  Unreasonable  Orders.  —  Where  the  plaintiff 
had  been  employed  "  to  take  charge  of  the  dress- 
making department  "  of  the  defendant  "  as  man- 
ager and  dressmaker  "  with  power  to  employ 
and  discharge  the  employees  in  said  depart- 
ment, and  to  have  entire  management  and  con- 
trol of  the  department,  but  to  confer  and  advise 
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31.  /.  Miscellaneous  —  sufficient  Grounds.  —  See  notes  6,  12,  13. 

32.  See  notes  2,  3. 

Insufficient  Grounds.  —  See  note  II. 

m.  Sufficiency  of  Grounds  Question  for  Jury. — See  notes 

12,  13. 

3.  Motive  and  Assignment  of  Reasons  for  Discharge.  —  See  notes  14,  15. 

33.  See  notes  1,  2. 

4.  Waiver  of  Right  to  Discharge.  —  See  notes  3,  4,  5,  8. 

34.  5.  Waiver  of  Rights  Based  on  Wrongful  Discharge.  —  See  note  1. 
6.  Duty  to  Seek  Other  Employment.  —  See  note  5. 


with  defendant  from  time  to  time  with  reference 
to  the  best  interest  of  said  department  of  said 
business,  it  was  held  that  her  refusal  to  perform 
the  work  of  a  seamstress  was  not  a  sufficient 
ground  for  discharge.  Marx  v.  Miller,  134  Ala. 
347- 

31.  6.  Absence  from  Place  of  Duty  Without 
Leave.  —  Beckman  v.  Garrett,  66  Ohio  St.  136. 

12.  Converting  Money  and  Goods  of  Master.  — 

But  compare  Hood  v.  Hampton  Plains  Explora- 
tion Co.,  106  Fed.  Rep.  408. 

13.  False  Representations.  —  An  employer  is 
justified  in  discharging  an  agent  who,  at  the 
time  of  entering  into  the  contract  of  employ- 
ment, falsely  represented  that  he  had  an  office 
as  suitably  located  and  as  well  furnished  as  the 
office  of  the  employer's  competitor  in  the  same 
place.  Hughes  v.  Toledo  Scale,  etc.,  Co.,  112 
Mo.  App.  91. 

But  a  representation  by  a  servant  made  at  the 
time  of  entering  into  the  employment,  that  he 
could  divert  business  to  the  employer,  has  been 
held  to  be  a  mere  statement  of  an  opinion  and 
not  a  fraud  upon  the  employer.  Weik  v.  Wil- 
liamson-Gunning Advertising  Co.,  109  Mo. 
App.  6. 

Concealing  Marriage.  —  An  employer  has  been 
held  justified  in  discharging  an  employee  who  on 
entering  the  employment  concealed  the  fact  that 
she  was  married,  although  she  knew  that  the 
employer  would  not  employ  married  women  in 
his  service.    Parks  z'.  Tolman,  113  Mo.  App.  14. 

32.  2.  Claiming  Payment  of  Expenses  Which 
Master  Is  Not  Bound  to  Pay.  —  Kuno  v.  Fitz- 
gerald Bros.  Brewing  Co.,  65  N.  Y.  App.  Div. 
612. 

3.  See  Von  Heyne  v.  Tompkins,  89  Minn.  83. 

11.  Burt  v.  Catlin,  65  N.  Y.  App.  Div.  456, 
affirmed  without  opinion  175  N.  Y.  486. 

12.  Sufficiency  of  Grounds  of  Discharge  Held  a 
Question  for  Jury.  —  New  York  Insulated  Wire 
Co.  v.  Broadnax,  107  Fed.  Rep.  634,  46  C.  C.  A. 
518:  Sun  Printing,  etc.,  Assoc.  v.  Edwards,  (C. 
C.  A.)  136  Fed.  Rep.  591  ;  M.  Heminway,  etc.. 
Silk  Co.  v.  Porter,  94  111.  App.  609  ;  Turnbull  v. 
Ft-ev,  (Neb.  1904)  99  N.  W.  Rep.  648  :  Webb  v. 
Whitesell,  (Supm.  Ct.  App.  T.)  87  N.  Y.  Supp. 
454;  Marsh  v.  Bergman,  (Supm.  Ct.  App.  T.) 
84  N.  Y.  Supp.  469  ;  Day  v.  American  Machinist 
Press.  86  N.  Y.  App.  Div.  613  ;  Conklin  v.  John 
H.  Woodbury  Dermatolngical  Institute,  51  N.  Y. 
App.  Div.  638,  affirmed  without  opinion  170  N. 
Y.  571.  See  Burt  v.  Catlin.  65  N.  Y.  App.  Div. 
456,  affirmed  without  opinion  175  N.  Y.  486. 

13.  Gould  v.  Magnolia  Metal  Co.,  207  111.  172  ; 
Carson  v.  West  Rranch  Hosiery  Co.,  15  Pa. 
Suner.  Ct.  476.  See  Von  Heyne  v.  Tompkins, 
89  Minn.  83. 


14.  Motive  of  Master  Immaterial.  —  Von  Heyne 

v.  Tompkins,  89  Minn.  83  ;  McKeithan  v.  Ameri- 
can Telephone,  etc.,  Co.,  136  N.  Car.  213,  citing 
20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  32. 

15.  Statement  of  Reasons  at  Time  of  Discharge 
Unnecessary.  —  Loveman  v.  Brown,  138  Ala. 
608  ;  McKeithan  v.  American  Telephone,  etc., 
Co.,  136  N.  Car.  213,  quoting  20  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  32. 

33.  1.  Adequate  Reason  Known  at  Time  of 
Discharge  Sufficient.  —  Von  Heyne  v.  Tompkins, 
89  Minn.  83,  citing  20  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  33  ;  McKeithan  v.  American  Tele- 
phone, etc..  Co.,  136  N.  Car.  213,  quoting  20 
Am.  and  Enc.  Encyc.  of  Law  (2d  ed.)  33. 

2.  Knowledge  of  Ground  at  Time  of  Discharge 
Unnecessary.  —  Loveman  v.  Brown,  138  Ala. 
608 ;  Von  Heyne  v.  Tompkins,  89  Minn.  83, 
citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  33  ;  Hutchinson  v.  Washburn,  80  N.  Y. 
App.  Div.  367  ;  McKeithan  v.  American  Tele- 
phone, etc.,  Co.,  136  N.  Car.  213,  quoting  20 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  33. 

3.  Waiver.  —  Daniell  v.  Boston,  etc.,  R.  Co., 
184  Mass.  337  ;  Person  v.  McCargar,  92  Minn. 
294;  Spindel  v.  Cooper,  (Supm.  Ct.  App.  T.) 
46  Misc.  (N.  Y.)  569;  Sabin  v.  Kendrick,  58 
N.  Y.  App.  Div.  108.  See  Conklin  v.  John  H. 
Woodbury  Dermatological  Institute,  51  N.  Y. 
App.  Div.  638,  affirmed  without  opinion  170  N. 
Y.  571. 

4.  Subsequent  Offenses.  —  Daniell  v.  Boston, 
etc.,  R.  Co.,  184  Mass.  337  ;  Johnson  v.  E. 
Van  Winkle  Gin,  etc..  Works,  130  N.  Car.  441  ; 
Cook  v.  School  Com'rs,  35  Nova  Scotia  405. 

5.  Retention  of  Servant.  —  Atlantic  Compress 
Co.  v.  Young,  118  Ga.  868;  Von  Heyne  v. 
Tompkins.  89  Minn.  83.  See  Moynahan  v.  In- 
terstate Min.,  etc.,  Co.,  31  Wash.  417. 

8.  Question  for  Jury.  —  Atlantic  Compress 
Co.  v.  Young,  118  Ga.  868. 

34.  1.  Acquiescence  in  Discharge.  —  Bell  v. 
Gund.  1 10  Wis.  271.  See  Greenwall  Theatrical 
Circuit  Co.  v.  Markowitz,  97  Tex.  479.  Com- 
pare Beck  v.  Walker.  24  Pa.  Co.  Ct.  403,  31 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  249. 

Acquiescence  in  Sufficiency  of  Notice.  —  Leslie 
v.  Robie,  (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp.  289. 

5.  Servant's  Duty  to  8eek  Employment.  — 
Alaska  Fish,  etc.,  Co.  v.  Chase,  (C.  C.  A.)  128 
Fed.  Rep.  886;  Gillespie  v.  Ashford,  125  Iowa 
729;  Kessler  v.  Ellis,  87  S.  W.  Rep.  798,  27 
Ky.  L.  Rep.  1042;  Hughes  v.  Toledo  Scale,  etc., 
Co.,  112  Mo.  App.  oi  :  Goebel  v.  Pomeroy  Bros. 
Co.,  (N.  J.  1003)  ?5  Atl.  Rep.  690;  Weber  Gas, 
etc.,  Co.  v.  Bradford,  34  Tex.  Civ.  App.  543; 
Gulf,  etc.,  R.  Co.  v.  Jackson,  29  Tex.  Civ.  App. 
342- 
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35.    See  note  I. 

7.  Offer  of  Re-employment  —  charaoter  of  the  Work.  —  See  note  2. 

Terms  of  Offer.  —  See  notes  4,  5. 

30.    8.  Necessity  of  Offer  to  Perform  Services.  —  See  note  2. 

10.  Rights  and  Remedies  of  Servant  Wrongfully  Discharged  —  a.  ACTION 

for  Wages  Earned  Before  Discharge.  —  See  note  7. 

b.  Action  on  Quantum  Meruit.  —  See  note  8. 

37.  See  note  1. 

c.  Action  for  Breach  of  Contract — (1)  Statement  of  Rule. — 
See  note  2. 

(2)  Measure  of  Damages  —  (a)  In  General  —  aa.  In  Actions  Commenced 
After  Expiration  of  Term.  — See  note  3. 

38.  See  notes  1,  2. 

bb.  In  Actions  Where  Time  of  Bringing  Suit  Is  Not  Shown.  —  See  note  3. 


Where  a  servant  is  reasonably  expecting  that 
he  will  be  called  upon  by  the  master  to  render 
services  at  any  time,  he  is  under  no  obligation 
to  seek  other  employment.  Mathews  v.  Wal- 
lace, 104  Mo.  App.  96. 

35.  1.  Reasonable  Effort  a  Question  for  July. 
—  Gillespie  v.  Ashford,  125  Iowa  729. 

2.  Work  Not  of  Same  General  Character.  — 
Harger  v.  Jenkins,  17  Pa.  Super.  Ct.  615  ;  Lone 
Star  Salt  Co.  v.  Wilderspin,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  327- 

4.  Offer  of  Similar  Employment  for  Same  Wages 
and  Same  Term.  —  Compare  Youngberg  v.  Lam- 
berton,  91  Minn.  100. 

5.  Offer  of  Re-employment  at  Smaller  Salary.  — 
See  Howard  v.  Vaughan-Monnig  Shoe  Co.,  82 
Mo.  App.  405. 

36.  2.  Offer  of  Performance  Unnecessary.  — 
See  Griffin  V.  Brooklyn  Ball  Club,  68  N.  Y.  App. 
Div.  566,  affirmed  without  opinion  174  N.  Y. 

S3S-  TT  , 

7.  Action  for  Wages  Actually  Earned.  ■ —  Hood 
v.  Hampton  Plains  Exploration  Co.,  106  Fed. 
Rep.  408;  McCormick  Harvesting  Mach.  Co.  v. 
Cordsiemon,  101  111.  App.  140;  Dibble  v.  Rob- 
erts, 35  Ind.  App.  159. 

Demand.  —  A  suit  for  wages  due  under  a 
contract  may  be  brought  without  a  previous 
demand ;  the  suit  constitutes  a  sufficient  de- 
mand. Hartford  L.  Ins.  Co.  v.  Bryan,  25  Ind. 
App.  406. 

8.  Treating  Contract  as  Rescinded  and  Suing  on 
a  Quantum  Meruit.  —  McPherson  v.  Trustees, 
etc.,  1  Ont.  L.  Rep.  261  ;  James  v.  Parsons,  70 
Kan.  156,  citing  20  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  36;  Von  Heyne  v.  Tompkins,  89  Minn. 
83:  Banta  v.  Banta,  84  N.  Y.  App.  Div.  138; 
Welch  v.  Livingston,  (Supm.  Ct.  App.  T.)  33 
Misc.  (N.  Y.)  116. 

37.  1.  Action  on  Quantum  Meruit  Bars  Action 
for  Breach. — James  v.  Parsons,  70  Kan.  156; 
Ornstein  v.  Yahr,  etc.,  Drug  Co.,  119  Wis. 
429. 

2.  Suing  for  Breach  of  Contract.  —  Alaska 
Fish,  etc.,  Co.  v.  Chase,  (C.  C.  A.)  128  Fed. 
Rep.  886:  Shields  v.  Carson,  102  111.  App.  38; 
James  v.  Parsons,  70  Kan.  156;  Forked  Deer 
Pants  Co.  v.  Shipley,  80  S.  W.  Rep.  476,  25 
Ky.  L.  Rep.  2299;  Menage  v.  Rosenthal,  187 
Mass.  470 ;  Banta  v.  Banta,  84  N.  Y.  App. 
Div.  138. 

Where  a  contract  for  work  and  labor  has 
been  substantially  performed  as  to  time,  and 


in  its  most  material  parts,  an  employer  has  no 
right  to  dismiss  a  servant  and  to  refuse  to 
carry  out  a  contract  previously  made  for  a 
term  not  yet  expired.  Potter  v.  Barton,  86 
Minn.  288. 

3.  Actions  Begun  Subsequent  to  End  of  Term.  — 

Morgan  v.  MeCaSlin,  114  111.  App.  427,  affirmed 
213  111.  358;  Warren  v.  Nash,  68  S.  W.  Rep. 
658,  24  Ky.  L.  Rep.  479;  Wirth  v.  Calhoun,  64 
Neb.  316;  Latimer  v.  York  Cotton  Mills,  66  S. 
Car.  135,  quoting  20  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  37;  Lone  Star  Salt  Co.  v.  Wil- 
derspin, (Tex.  Civ.  App.  1904)  81  S.  W.  Rep. 
327.  See  Hartsell  v.  Masterson,  132  Ala.  275; 
Van  Sicklen  v.  Ballard,  97  111.  App.  640. 

Earnings  Subsequent  to  Expiration  of  Term  Not 
to  Be  Deducted.  —  Hughes  v.  School  Dist.  No. 
37.  66  S.  Car.  259. 

Injury  to  Health,  Feelings,  or  Reputation.  — 
The  plaintiff  in  an  action  to  recover  damages 
for  breach  of  a  contract  of  employment  by  a 
wrongful  discharge  is  not  entitled  to  recover 
for  injuries  to  his  health,  feelings,  or  reputa- 
tion. Westwater  v.  Grace  Church,  140  Cal. 
339- 

38.  1.  Recovery  Not  Defeated  by  Showing 
Opportunity  for  Employment.  ■ —  Latimer  v.  York 
Cotton  Mills,  66  S.  Car.  135,  quoting  20  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  38. 

2.  Evidence  of  Opportunity  for  Other  Employ- 
ment Competent  in  Mitigation.  —  Busell  Trim- 
mer Co.  v.  Coburn,  188  Mass.  254;  Latimer 
v.  York  Cotton  Mills,  66  S.  Car.  135,  quot- 
ing 20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
38. 

Amount  Actually  Received  to  Be  Deducted  from 
Recovery.  —  School  Directors  v.  Birch.  93  111. 
App.  499 ;  Evesson  v.  Ziegfeld,  22  Pa.  Super. 
Ct.  79. 

3.  Actions  Where  Time  of  Bringing  Suit  Not 
Shown.  —  Hancock  v.  Board  of  Education,  140 
Cal.  554  ;  Cross  v.  Florsheim,  102  N.  Y.  App. 
Div.  498;  Jones  v.  Oppenheim,  (Supm.  Ct. 
App.  T.)  91  N.  Y.  Supp.  343;  Griffin  v.  Brook- 
lyn Ball  Club,  68  N.  Y.  App.  Div.  566,  affirmed 
without  opinion  174  N.  Y.  535. 

It  has  been  held  that  where  the  contract  is 
entire,  is  one  for  personal  services  only,  and 
a  breach  of  it  is  total,  the  measure  of  damages 
is  what  the  plaintiff  would  have  earned,  less 
what  it  would  have  cost  him  to  perform  it  ac- 
cording to  its  terms.  School  Dist.  v.  McDon- 
ald, 68  Neb.  610. 
226 
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38.  cc.  In  Actions  Commenced  Before  but  Tried  After  Expiration  of  Term.  —  See 
note  4. 

dd.  In  Actions  Tried  Before  Expiration  of  Term  —  View  that  Damages  Recover- 
able for  Whole  Term.  —  See  note  5. 

30.     View  that  Damages  Only  Up  to  Time  of  Trial  Are  Recoverable.  —  See  note  I . 
(b)  Where  Damages  Consist  of  Profits  Lost.  —  See  notes  2,  3. 

42.  /.  Compelling  Master  to  Retain  Servant  in  Employment. - 
See  note  2. 

g.  Action  for  Wrongfully  Causing  Discharge.  —  See  notes 

3,  4- 

//.  Evidence.  —  See  note  6. 

43.  i.  Rights  of  Servant  Discharged  for  Cause. —See  notes 2,  3, 4. 
XII.  Total  or  Partial  Nonperformance  by  Servant  Not  Attribu- 
table to  Fault  of  Either  Party  —  1.  Resulting  from  Illness  of  Servant.  — 

See  note  5. 

Right  to  Recover  for  Services  Rendered.  —  See  note  7. 

44.  See  note  2. 


3§.  4.  Actions  Commenced  Before  but  Tried 
After  Expiration  of  Term. —  Morgan  v.  McCaslin, 
114  111.  App.  427,  affirmed  213  111.  358;  Cohen  v. 
Walker,  (Supra.  Ct.  App.  T.)  38  Misc.  (N.  Y.) 
114,  11  N.  Y.  Annot.  Cas.  135;  Howay  v. 
Going-Northrup  Co.,  24  Wash.  88,  85  Am.  St. 
Rep.  942. 

5.  Damages  Recoverable  for  Whole  Term.  — 

Alaska  Fish,  etc.,  Co.  v.  Chase,  (C.  C.  A.)  128 
Fed.  Rep.  886  ;  Forked  Deer  Pants  Co.  v.  Ship- 
ley, 80  S.  W.  Rep.  476,  25  Ky.  L.  Rep.  2299  ; 
Curtis  v.  Lehmann,  (La.  1905)  38  So.  Rep. 
887;  Woods  v.  Shumard,  114  La.  451. 

Deduction  of  Amount  Which  Servant  Could  Have 
Earned.  —  Moore  v.  Central  Foundry  Co.,  68  N. 
J.  L.  14. 

:$!>.  1.  Damages  Only  to  Time  of  Trial  Re- 
coverable. —  Weber  Gas,  etc.,  Co.  v.  Bradford, 
34  Tex.  Civ.  App.  543. 

2.  Profits  Lost  Through  Breach  of  Contract.  — 

Laishley  v.  Goold  Bicycle  Co.,  6  Ont.  L.  Rep. 
326,  reversing  4  Ont.  L.  Rep.  350,  and  quoting 
20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  39. 

3.  Where  No  Services  Have  Been  Performed.  — 
Laishley  v.  Goold  Bicycle  Co.,  6  Ont.  L.  Rep. 
326,  reversing  4  Ont.  L.  Rep.  350,  and  quoting 
20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  39. 

42.  2.  Compelling  Retention  of  Servant.  — 
Boyer  v.  V/ertern  Union  Tel.  Co.,  124  Fed. 
Rep.  246. 

3.  When  Action  Lies.  —  Glamorgan  Coal  Co. 
v.  South  Wales  Miners'  Federation,  89  L.  T.  N. 
S.  393.  72  L.  J.  K.  B.  893,  (1903)  2  K.  B. 
545  ;  Moran  v.  Dunphy,  177  Mass.  485,  83  Am. 
St.  Rep.  289.  See  Holder  v.  Cannon  Mfg.  Co., 
135  N.  Car.  392,  138  N.  Car.  308. 

It  has  been  held  that  a  patron  of  a  street 
railway  company  incurs  no  liability  to  a  con- 
ductor by  reporting  to  the  superintendent  of 
the  company  such  conductor's  misconduct 
v/hilc  on  duty  toward  a  passenger,  though  in 
making  the  report  he  is  prompted  by  ill  will 
and  a  desire  to  secure  the  conductor's  dis- 
charge from  the  service  of  the  company.  Lan- 
caster v.  Hamburger,  70  Ohio  St.  156. 

4.  It  has  been  held  that  when  the  master  has 
a  right  to  discharge  a  servant,  the  servant  can- 
not recover  against  a  third  person  for  procuring 


the  master  to  discharge  him.  Holder  v.  Can- 
non Mfg.  Co.,  135  N.  Car.  392,  138  N.  Car. 
308. 

6.  View  that  Burden  Is  on  Defendant.  —  Marx 
v  Miller,  134  Ala.  347  ;  Allen  v.  Glen  Creamery 
Co.,  101  N.  Y.  App.  Div.  306;  Griffin  v.  Brook- 
lyn Ball  Club,  68  N.  Y.  App.  Div.  566,  affirmed 
without  opinion  174  N.  Y.  535;  Weber  Gas, 
etc.,  Co.  v.  Bradford,  34  Tex.  Civ.  App.  543. 

Burden  of  Showing  Grounds  for  Discharge,  — 
It  has  been  held  that  where  a  servant  has  been 
discharged  before  the  expiration  of  the  con- 
tract of  employment  the  burden  is  upon  the 
master  of  showing  cause  for  the  discharge. 
Deitrick  v.  Cashie,  etc.,  R.,  etc.,  Co.,  127  N. 
Car.  25. 

43.  2.  Parker  v.  Farlinger,  122  Ga.  315; 
Von  Heyne  v.  Tompkins,  89  Minn.  83. 

3.  Contrary  View.  —  Parks  v.  Tohrinn,  113 
Mo.  App.  14;  Walsh  v.  New  York,  etc.,  Co., 
88  N.  Y.  App.  Div.  477  ;  Hildebrand  Ameri- 
can Fine  Art  Co.,  109  Wis.  171. 

4.  Master  Entitled  to  Recoup  Damages.  —  Shute 
v.  McVitie,  (Tex.  Civ.  App.  1903)  72  S.  W. 
Rep.  433  ;  Hildebrand  v.  American  Fine  Art 
Co.,  109  Wis.  171. 

Servant  Discharged  by  Giving  Notice  Prescribed 
in  Contract.  —  Where  it  was  expressly  stipu- 
lated in  the  contract  of  employment  that  the 
master  might  terminate  the  relation  existing  be- 
tween the  parties  at  any  time  upon  two  weeks' 
notice  in  writing,  it  was  held  that,  the  servant 
having  been  given  the  prescribed  notice,  he 
could  only  recover  two  weeks'  salary.  Dallas 
v.  Murry,  (N.  Y.  City  Ct.  Gen.  T.)  37  Misc. 
CN.  Y.)  599- 

5.  Illness  an  Excuse  for  Nonperformance.  — 
O'Connor  v.  Briggs,  182  Mass.  387  ;  Johnson  v. 
Crookston  Lumber  Co.,  02  Minn.  305  ;  Spindel 
v.  Cooper,  (Supm.  Ct.  App.  T.)  46  Misc.  (N. 
Y.)  569.  See  Loates  v.  Maple,  88  L.  T.  N.  S. 
288. 

7.  Recovery  for  Services  Rendered  Permissible. 

—  Gaynor  v.  Jonas,  104  N.  Y.  App.  Div.  35. 

44.  2.  Time  During  Which  Servant  Is  In- 
capacitated.—  Hughes  v,  Toledo  Scale,  etc.,  Co., 
112  Mo.  App.  91;  Adlets  v.  Progressive  Shoe 
Co.,  84  Mo.  App.  288. 
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45.  XIII.  Effect  on  Contract  of  Master's  Death,  Insolvency,  Insanity, 
or  Bankruptcy  —  1.  Death  of  Master.     Sec  note  i. 

XIV.  Effect  on  Contract  of  Dissolution  of  Firm.  —  See  notes  6,  7. 

■HI.  XVIII.  Employment  and  Compensation  as  Affected  by  Rules  and 
Regulations  of  Master — 1.  Power  to  Make  Rules  and  Regulations.  —  See 
note  4. 

17.    XIX.  Earnings  of  Servant  Outside  of  Employment  —  Rights  of  Master. 

—  See  note  6. 

If  the  Term  of  Employment  Does  Not  Require  the  Servant's  Whole  Time.  —  See 

note  7. 

Rights  of  Servant.  —  See  note  8. 

XX.  Contracts  of  Hiring  as  Affected  by  Statute  of  Frauds  — 

1.  What  Contracts  Are  Within  Statute  —  Contract  of  Hiring  for  More  than  One  Year. —  See 

note  10. 

Contracts  Not  to  Be  Performed  Within  a  Year.  —  See  note  I  I . 
48.     Contracts  Which  May  Be  Performed  Within  a  Year.  —  See  note  I. 

2.  Rights  of  Servant  Where  Contract  Is  Within  Statute.  —  See  notes 

2,  3>  5-  6,  7- 

40.    XXII.  Right  to  Servant's  Inventions.  —  See  note  9. 


45.  1.  Termination  by  Death  of  Master.  — 

Casto  v.  Murray,  (Oregon  1905)  81  Pac.  Rep. 
883  ;  Zinnell  v.  Bergdoll,  19  Pa.  Super.  Ct.  508. 

6.  Dissolution  of  Firm  by  Death.  —  Contra, 
Johnson  v.  Judge,  16  Pa.  Super.  Ct.  137. 

7.  Voluntary  Dissolution  of  Firm  —  Effect.  — 
See  Glenn  v.  Rudd,  3  Ont.  L.  Rep.  422. 

46.  4.  Prohibiting  Servant  from  Signing  His 
Name  to  Correspondence  of  Master.  —  Russell  v. 
Inman,  79  N.  Y.  App.  Div.  227. 

Prohibiting  Servants  from  Smoking  on  Premises. 
—  Honigstein  v.  Hollingsworth,  (Supm.  Ct. 
App.  T.)  39  Misc.  (N.  Y.)  314. 

47.  6.  Profits  of  Partnership  in  Which  Servant 
Is  a  Member.  —  But  it  has  been  held  that  the 
master  is  not  entitled  to  share  in  the  profits 
of  a  partnership  of  which  the  servant  is  a 
member,  when  it  does  not  appear  that  the  ser- 
vant neglected  his  duties  to  the  master.  Jack- 
son v.  Seevers,  115  Iowa  370. 

7.  Earnings  at  Work  Not  Conflicting  with 
Servant's  Duties.  —  See  Genco  v.  Remington,  100 
N.  Y.  App.  Div.  223. 

8.  Earnings  Outside  of  Business  Hours.  — 
Jones  V.  Linde  British  Refrigeration  Co.,  2  Ont. 
L.  Rep.  428,  reversing  32  Ont.  191. 

10.  Necessity  of  Written  Contract. —  Spinney  v. 
Hill,  81  Minn.  316. 

11.  It  has  been  held  that  an  agreement  which 
cannot  be  performed  in  one  year  from  the  date 
of  making  is  within  the  statute  of  frauds,  al- 
though it  may  be  completely  performed  in  one 
year  from  the  time  when  performance  if  to 
berrin.  Biest  v.  Ver  Steeg  Shoe  Co.,  97  Mo. 
App.  137. 

\S.  1.  Contracts  Which  May  Be  Performed 
Within  a  Year. —  Sax  v.  Detroit,  etc.,  R.  Co.,  125 
Mich.  252,  84  Am.  St.  Rep.  572,  7  Detro't  Leg. 
N.  486;  Glenn  v.  Rudd.  3  Ont.  L.  Rep.  422. 

It  has  been  held  that  the  contract  of  a  party 
to  render  service  tc  another  for  more  than  a 
year  from  its  date  is  within  the  statute,  not- 
withstanding one  or  both  parties  may  have  the 
option  of  ending  the  contract  by  notice  before 
a  year  elapses.  Biest  v.  Ver  Steeg  Shoe  Co., 
97  Mo.  App.  137. 


Contract  for  Indefinite  Period.  —  A  contract  of 

hiring  for  no  definite  time,  it  has  been  held, 
is  not  within  the  statute  of  frauds  for  the 
reason  that  the  contract  may  be  performed 
tc  the  satisfaction  of  the  parties  within  a 
year.  Mathews  v.  Wallace,  104  Mo.  App. 
96. 

2.  No  Recovery  on  Contract.  —  Spinney  v.  Hill, 

81  Minn.  316. 

3.  It  has  been  held  that  a  contract  to  per- 
form services,  though  within  the  statute  of 
frauds,  is  valid  to  the  extent  of  performance, 
and  the  contract  governs  as  to  the  rate  of  com- 
pensation. Murphy  v.  De  Haan,  116  Iowa 
61. 

5.  Contract  Terminated  Without  Servant's  Fault. 

— ■  Banta  v.  Banta,  84  N.  Y.  App.  Div.  138, 
citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  48. 

It  has  been  held  that  the  contract  of  employ- 
ment, though  within  the  statute,  controls  the 
rights  and  remedies  of  the  parties  with  respect 
to  what  has  been  done,  and  fixes  the  value  of 
services  rendered  under  it,  when  the  person 
performing  such  services  is  discharged  after 
part  performance,  without  fault  on  his  part. 
Spinney  v.  Hill,  81  Minn.  316. 

6.  It  has  been  held  that  the  invalidity  of  a 
contract  for  services  by  its  terms  not  to  be 
performed  within  a  year  is  not  availahle  to  the 
master  to  defeat  a  recovery  by  the  servant  of 
his  agreed  compensation  where  he  has  been  per- 
mitted to  perform  and  has  performed  the  con- 
ditions imposed  upon  him.  In  such  case  the 
void  contract  may  afford  a  measure  of  the 
value  of  the  services.  Scheuer  v.  Monash, 
(Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.)  663. 

7.  Contrary  View.  —  Scheuer  v.  Monash, 
(Supm.  Ct.  App.  T.)  35  Misc.  (N.  Y.1  276. 

49.  9.  Contract  Providing-  that  Musical  Com- 
positions of  Servant  Shall  Be  Joint  Property  of 
Master  and  Servant.  —  Blakely  v.  Sousa,  197  Pa. 
St.  335- 

Discovery  of  Gold  by  Servant.  —  The  defend- 
ants, who  were  owners  of  certain  mines,  em- 
ployed the  plaintiff  as  a  laborer  to  assist  in 
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50.  XXIII.  Statutes  Limiting  Hours  of  Employment.  —  See  note  5. 

51.  XXV.  Giving  Character  to  Servant  —  1.  Duty  to  Give  Testimonials. 

—  See  note  3. 

XXVI.  Servant's  Liability  for  His  Own  Negligence  or  Miscon- 
duct —  1.  To  Master.  —  See  note  8. 

The  Burden  of  Proof.  —  See  note  9. 

52.  Extent  of  Master's  Right.  —  See  note  I. 

3.  To  Third  Persons.  —  See  note  5. 

XXVII.  Medical  Attendance  on  Servant  —  1.  Duty  of  Employer  to 
Furnish.  —  See  note  8. 

53.  2.  Authority  of  Agent.  —  See  note  3. 

3.  Liability  for  Negligence  of  Physician  or  Attendants —  Medical  Attendance 

Furnished  Gratuitously  by  Master.  —  See  note  I  3. 

54.  See  note  2. 


the  grading  of  a  mill  site  on  public  lands  for 
the  use  of  the  mines,  and  the  plaintiff,  in  dig- 
ging and  leveling  off  a  grade  for  a  quartz  mill, 
discovered  a  pocket  of  quartz  gold.  The  ground 
was  public  land  of  the  United  States,  and  the 
defendants  had  entered  upon  it  for  the  purpose 
of  grading  a  site  for  a  quartz  mill,  but  there 
was  no  location  of  the  land  with  a  view  of 
acquiring  title  under  the  laws  of  the  United 
States.  This  gold  was  not  found  within  the 
limits  of  the  space  occupied  by  the  defendants 
for  the  site  of  a  quartz  mill.  It  was  held  that 
the  plaintiff,  by  hi';  discovery  and  appropriation, 
acquired  title  to  the  gold.  Burns  v.  Clark,  133 
Cal.  631.  85  Am.  St.  Rep.  233. 

50.  5.  Contracts  for  Work  Longer  than  Speci- 
fied Hours.  — - Fitzgerald  v.  International  Paper 
Co.,  96  Me.  220. 

Statute  Limiting  Hours  of  Labor  in  Manufac- 
turing Establishments  Held  Valid.  —  Com.  v. 
Beatty,  15  Fa.  Super.  Ct.  5. 

Statute  Limiting  Hours  of  Labor  of  Street  Rail- 
way Employees  Held  Valid.  —  In  re  Ten-Hour 
Law,  etc..  24  R.  I.  603. 

Statute  Limiting  Hours  of  Labor  in  Bakeries 
Held  Unconstitutional.  —  Lochner  v.  New  York, 
108  U.  S.  45,  reversing  177  N.  Y.  145,  101  Am. 
St.  Rep.  773,  which  affirmed  73  N.  Y.  App.  Div. 
120. 

Statute  Limiting  the  Hours  of  Employment  of 
Females  in  Certain  Employments  Held  Valid.  — 

Wenham  v.  State.  65  Neb.  394. 
Statute  Limiting  Hours  of  Labor  of  Miners,  Etc. 

—  It  has  been  held  that  the  Nevada  Aci,  Feb. 
23>  1903  (Stat.  1903,  p.  33,  c.  to)  imposing  a 
pena'ty  on  any  one  working  more  than  eight 
hours  a  day  in  any  mine,  smelter,  or  mill,  for 
the  reduction  of  ores,  is  not  void,  under  the  con- 
stitution of  Nevada,  art.  r,  §  I,  guaranteeing  the 
right  to  acquire  and  possess  property,  but  is 
sustainable  as  a  valid  health  regulation  under 
the  nolice  power.  Ex  /.  Kair,  (Nev.  1905)  80 
Pac.  Rep.  463. 

New  York  Statute  Held  to  Apply  Only  to  Public 
Work.— Sect  ion  3  of  the  New  York  Labor  Paw 
fN.  Y.  Paws  1897,  c.  415,  as  amended  by  N.  Y. 
Laws  1899,  c.  567)  has  been  held  to  apply  only 
to  public  work.  Downey  v.  Bender,  57  N.  Y. 
App.  Div.  310. 

51.  3.  Giving  Servant  a  "  Character." — New 
York  etc.,  R.  Co.  v.  SchafTer,  65  Ohio  St.  414, 
87  Am.  St.  Rep.  628  ;  Pushy  v.  Pittsburg,  etc.! 
R,  Co.,  9  Ohio  Dec.  823. 


8.  Damages  Paid  by  Master  to  Third  Person.  — 

Costa  v.  Yochim,  104  La.  170;  Gaffner  v.  John- 
son, 39  Wash.  437. 

9.  Judgment  Against  Master  as  Evidence.  — 

It  has  been  held  that  the  judgment  against  the 
master  for  damages  is  evidence  against  the 
servant,  who  was  notified  and  who  was  a  wit- 
ness in  the  case  in  which  the  master  was  con- 
demned to  pay  damages.  Costa  v.  Yochim,  104 
La.  170. 

52.  1.  Gaffner  v.  Johnson,  39  Wash.  437, 
citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 

52. 

5.  Nonfeasance  in  Course  of  Employment.  — 

See  Bryce  v.  Southern  R.  Co.,  125  Fed.  Rep. 
958. 

It  has  been  said  that  master  and  servant 
cannot  be  jointly  liable  for  the  tort  of  the  ser- 
vant in  the  line  of  his  employment,  where  the 
liabilitv  of  the  master  is  predicated  solely  upon 
the  doctrine  of  respondeat  superior.  Each  may 
be  sued  separately,  the  servant  for  his  negligent 
act  done,  the  master  under  the  doctrine  of 
respondeat  superior.  McNemar  v.  Cohn,  115 
111.  App.  31. 

8.  Contract  to  Furnish  Medical  Attendance. 
—  Galveston,  etc.,  R.  Co.  v.  Rubio,  (Tex.  Civ. 
App.  1901)  65  S.  W.  Rep.  1126. 

Statute  Requiring  Ambulances  to  Be  Maintained 
at  Mines, —  Davis  v.  Pennsylvania  Coal  Co.,  209 
Pa.  St.  153. 

Hospital  Maintained  by  Master.  —  Where  a 
hospital  is  maintained  by  the  master  for  the 
treatment  of  injured  servants,  and  the  servants 
are  required  to  contribute  from  their  wages 
to  the  support  of  the  hospital,  the  master  be- 
comes liable  for  refusing  to  admit  an  injured 
servant  to  the  hospital.  Illinois  Cent.  R.  Co. 
v.  Gheen,  112  Ky.  695. 

Seamen.  —  By  the  maritime  law,  when  a  sea- 
man is  injured  in  the  service  of  his  ship,  with- 
out fault  on  his  part,  he  is  entitled  to  medical 
care,  nursing,  and  attendance,  and  to  a  cure,  so 
far  as  a  cure  is  possible,  at  the  expense  of  the 
ship.  The  Troy,  121  Fed.  Rep.  901.  See  the 
title  Seaman,  vol.  25,  p.  126  et  scq. 

5.1.  3.  General  Agent.  —  Emporia  v.  Ko- 
walski,  66  Kan.  64. 

13.  Injuries  by  Physician.  Cummings  v.  Chi- 
cago, etc.,  R.  Co.,  89  111.  App.  199,  writ  dis- 
missed 189  111.  608. 

5-1.  2.  Sec  Sawdey  v.  Spokane  Falls,  etc., 
R.  Co.,  30  Wash.  349,  94  Am.  St.  Rep.  880, 
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•»  I.     The  Master  Who  Conducts  a  Hospital  for  the  Use  of  His  Injurod  Employees.  —  See 

notes  4,  5. 

XXVIII.  Master's  Liability  for  Personal  Injuries  to  Servant  — 

1.  Duty  to  Protect  Servant  from  Injury  —  a.  In  General.  —  See  note  6. 


54.  4.  Scanlon  v.  Galveston,  etc.,  R.  Co., 
(  Tex.  Civ.  App.  1905)  86  S.  W.  Rep.  930  ;  Poling 
v.  San  Antonio,  etc.,  R.  Co.,  32  Tex.  Civ.  App. 
487;  Big  Stone  Gap  Iron  Co.  v.  Ketron,  102 
Va.  23,  102  Am.  St.  Rep.  839. 

5.  Haggerty  v.  St.  Louis,  etc.,  R.  Co.,  100  Mo. 
App.  424- 

6.  Duty  to  Protect   Servant   from  Injury  — 

United  Stales.  —  Cumberland  Telephone,  etc., 
Co.  v.  Bills,  (C.  C.  A.)  128  Fed.  Rep.  272;  Na- 
tional Steel  Co.  v.  Lowe,  (C.  C.  A.)  127  Fed. 
Rep.  311. 

Georgia.  —  Louisville,  etc.,  R.  Co.  v.  Hairston, 
122  Ga.  372. 

Illinois.  —  Hansell-Elcock  Foundry  Co.  v. 
Clark,  214  III.  399;  Pressed  Steel  Car  Co.  v. 
Ilerath,  no  111.  App.  596,  citing  20  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  54,  affirmed  207 
111.  576;  Otstot  v.  Indiana,  etc.,  R.  Co.,  103  111. 
App.  136;  Iroquois  Furnace  Co.  v.  McCrea,  91 
111.  App.  337,  affirmed  191  111.  340. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Cunning- 
ham, 33  Ind.  App.  145  ;  Cleveland,  etc.,  R.  Co. 
v.  Bergschicker,  162  Ind.  108;  Republic  Iron, 
etc.,  Co.  v.  Ohler,  161  Ind.  393  ;  Princeton  Coal, 
etc.,  Co.  v.  Roll,  (Ind.  1903)  66  N.  E.  Rep. 
169;  Gould  Steel  Co.  v.  Richards,  30  Ind.  App. 
348. 

Iowa.  —  Allen  v.  Chicago,  etc.,  R.  Co.,  126 
Iowa  213  ;  Beresford  v.  American  Coal  Co., 
124  Iowa  34;  Kelly  v.  Chicago,  etc.,  R.  Co.,  118 
Iowa  387  ;  Pierson  v.  Chicago  G.  W.  R.  Co.,  116 

Iowa  601. 

Kentucky.  —  Guthrie  v.  Carney,  (Ky.  1905) 
86  S.  W.  Rep.  1 1 26;  Cincinnati,  etc.,  R.  Co.  v. 
Cook,  (Ky.  1904)  83  S.  W.  Rep.  580;  Illinois 
Cent.  R.  Co.  v.  Elliott,  82  S.  W.  Rep.  374.  26 
Ky.  L.  Rep.  669  ;  Illinois  Cent.  R.  Co.  v.  Mc- 
intosh, 118  Ky.  145,  rehearing  denied  118  Ky. 
156;  Louisville,  etc.,  R.  Co.  v.  Lowe,  118  Ky. 
260;  Illinois  Cent.  R.  Co.  v.  Jones,  118  Ky.  158; 
Illinois  Cent.  R.  Co.  v.  Burton,  79  S.  W.  Rep. 
231,  25  Ky.  L.  Rep.  1916;  Illinois  Cent.  R.  Co. 
v.  Jordan,  117  Ky.  512;  Southern  R.  Co.  v. 
Otis,  78  S.  W.  Rep.  480,  25  Ky.  L.  Rep.  1686  ; 
Louisville,  etc.,  R.  Co.  v..  Sullivan,  76  S.  W.  Rep. 
525,  25  Ky.  L.  Rep.  854 ;  Cincinnati,  etc.,  R. 
Co.  v.  Maley,  76  S.  W.  Rep.  334,  25  Ky.  L.  Rep. 
690;  Louisville,  etc.,  R.  Co.  v.  Chandler,  72  S. 
W.  Rep.  805,  24  Ky.  L.  Rep.  2035  ;  King  v. 
Covington,  etc.,  R.  Co.,  72  S.  W.  Rep.  757.  24 
Ky.  L.  Rep.  1942;  Middlesborough  R.  Co.  V. 
Stallard,  72  S.  W.  Rep.  17,  24  Ky.  L.  Rep.  1666; 
Louisville,  etc.,  R.  Co.  v.  Gilliam,  71  S.  W.  Rep. 
863,  24  Ky.  L.  Rep.  1536;  Louisville,  etc.,  R. 
Co.  v.  Davis,  115  Ky.  270;  Louisville,  etc.,  R. 
Co.  v.  Chandler,  70  S.  W.  Rep.  666,  24  Ky.  L. 
Rep.  998  ;  Board  v.  Chesapeake,  etc.,  R.  Co.,  70 
S.  W.  Rep.  625,  24  Ky.  L.  Rep.  1079;  Louis- 
ville, etc.,  R.  Co.  v.  Pointer,  113  Ky.  952;  Cin- 
cinnati, etc.,  R.  Co.  v.  Cook,  113  Ky.  161  ;  Louis- 
ville, etc.,  R.  Co.  v.  Lowe,  (Ky.  1902)  66  S.  W. 
Rep.  736  ;  Illinois  Cent.  R.  Co.  v.  Stewart,  63  S. 
W.  Rep.  596,  23  Ky.  L.  Rep.  637  ;  Illinois  Cent. 
R.  Co.  v.  Josey,  no  Ky.  342, 


Louisiana.  —  Merchant  v.  Pine  Woods  Lum- 
ber Co.,  107  La.  463;  Moffet  v.  Koch,  106  La. 
371;  Levins  v.  Bancroft,  114  La.  105;  Stewart 
v.  Texas,  etc.,  R.  Co.,  113  La.  525. 

Maryland.  — ■  Baltimore,  etc.,  R.  Co.  v.  State, 
(Md.  1905)  61  Atl.  Rep.  189. 

Massachusetts.  — •  Edgar  v.  New  York,  etc., 
R.  Co.,  188  Mass.  420 ;  Cunningham  v.  Atlas 
Tack  Co.,  187  Mass.  51. 

Michigan. — •  Geller  v.  Briscoe  Mfg.  Co.,  136 
Mich.  330,  11  Detroit  Leg.  N.  31. 

Minnesota.  — ■  Swartz  v.  Great  Northern  R. 
Co.,  93  Minn.  339  ;  Comers  v.  Washburn-Crosby 
Co.,  91  Minn.  105  ;  Schus  v.  Powers-Simpson 
Co.,  85  Minn.  447  ;  Crandall  v.  Great  Northern 
R.  Co.,  83  Minn.  190,  85  Am.  St.  Rep.  458. 

Missouri. —  Paden  v.  Van  Blarcom,  181  Mo. 
117;  Rinard  v.  Omaha,  etc.,  R.  Co.,  164  Mo. 
270;  Howard  v.  Terminal  R.  Assoc.,  no  Mo. 
App.  574  ;  Buckalew  v.  Quincy,  etc.,  R.  Co.,  107 
Mo.  App.  S75  ;  Cameron  v.  B.  Roth  Tool  Co., 
108  Mo.  App.  265  ;  Mitchell  v.  Chicago,  etc.,  R. 
Co.,  108  Mo.  App.  142  ;  Bien  v.  St.  Louis  Transit 
Co.,  108  Mo.  App.  399;  Payne  v.  Missouri  Pac. 
R.  Co.,  105  Mo.  App.  155  ;  Prophet  v.  Kemper, 
95  Mo.  App.  219;  Nickel  v.  Columbia  Paper 
Stock  Co.,  95  Mo.  App.  226  ;  Kane  v.  Falk  Co., 
93  Mo.  App.  209 ;  Shuler  v.  Omaha,  etc.,  R. 
Co.,  87  Mo.  App.  618  ;  Harris  v.  H.  D.  Williams 
Cooperage  Co.,  107  Mo.  App.  249  ;  Benedict  -'. 
Chicago  G.  W.  R.  Co.,  104  Mo.  App.  218  ;  John- 
son v.  Metropolitan  St.  R.  Co.,  104  Mo.  App. 
588;  Paden  v.  Van  Blarcom,  100  Mo.  App.  185. 

New  Hampshire.  —  Story  v.  Concord,  etc., 
R.  Co.,  70  N.  H.  364. 

New  Jersey.  —  Ricker  v.  Central  R.  Co.,  (N. 
J.  1905)  61  Atl.  Rep.  89;  Albanese  v.  Central 
R.  Co.,  70  N.  J.  L.  241  ;  Carroll  v.  Tidewater 
Oil  Co.,  67  N.  J.  L.  679. 

New  York.  —  Fleming  v.  Tuttle,  98  N.  Y. 
App.  Div.  222 ;  Di  Stefano  v.  Peekskill  Light- 
ing, etc.,  Co.,  107  N.  Y.  App.  Div.  293  ;  Holz- 
man  v.  Katzman,  (Supm.  Ct.  App.  T.)  87  N. 
Y.  Supp.  478  ;  Loughrain  v.  Autophone  Co.,  77 
N.  Y.  App.  Div.  542. 

North  Carolina.  —  Harris  v.  Balfour  Quarry 
Co.,  137  N.  Car.  204;  Whisenhant  v.  Southern 
R.  Co.,  137  N.  Car.  349;  Allison  v.  Southern  R. 
Co.,  129  N.  Car.  336. 

Ohio.  —  Ham  v.  Lake  Shore,  etc.,  R.  Co.,  23 
Ohio  Cir.  Ct.  496. 

Oregon.  —  Wagner  v.  Portland,  40  Oregon 
392. 

Pennsylvania.  —  Brommer  v.  Philadelphia, 
etc.,  R.  Co.,  205  Pa.  St.  432;  Ortlip  v.  Phila- 
delphia, etc.,  Traction  Co.,  198  Pa.  St.  586; 
Levy  v.  Rosenblatt,  21  Pa.  Super.  Ct.  543  ;  Gar- 
rity  v.  Pennsylvania  Casting,  etc.,  Co.,  17  Pa. 
Super.  Ct.  623. 

Rhode  Island.  —  Dion  v.  Richmond  Mfg.  Co., 
24  R.  T.  187;  Carll  v.  Interstate  Consol.  R.  Co.. 
23  R.  I.  592.  See  King  v.  Interstate  Consol.  R. 
Co.,  23  R.  I.  583. 

South  Carolina.  —  Scott  v.  Seaboard  Air  Line 
R.  Co.,  67  S.  Car,  136. 
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Texas.  —  International,  etc.,  R.  Co.  v.  Still, 
(Tex.  Civ.  App.  1905)  88  S.  W.  Rep.  257;  Mis- 
souri, etc.,  R.  Co.  v.  Nelson,  (Tex.  Civ.  App. 
1905)  87  S.  W.  Rep.  706;  Gulf,  etc.,  R.  Co.  v. 
Mintner,  (Tex.  Civ.  App.  1905)  85  S.  W.  Rep. 
477;  Galveston,  etc.,-R.  Co.  v.  McAdams,  (Tex. 
Civ.  App.  1905)  84  S.  W.  Rep.  1076;  San  An- 
tonio, etc.,  R.  Co.  v.  Lester,  (Tex.  Civ.  App. 
1904)  84  S.  W.  Rep.  401  ;  Ft.  Worth,  etc.,  R. 
Co.  v.  Caskey,  (Tex.  Civ.  App.  1904)  84  S.  W. 
Rep.  264  ;  San  Antonio,  etc.,  R.  Co.  v.  Stevens, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  235  ; 
International,  etc.,  R.  Co.  v.  Villareal,  36  Tex. 
Civ.  App.  532;  Houston,  etc.,  R.  Co.  v.  Jen- 
nings, 36  Tex.  Civ.  App.  375;  Missouri,  etc.,  R. 
Co.  v.  Keaveney,  (Tex.  Civ.  App.  1904)  80  S. 
W.  Rep.  387  ;  Missouri,  etc.,  R.  Co.  v.  Jones,  35 
Tex.  Civ.  App.  584;  Texas  Cent.  R.  Co.  v. 
Pelfrey,  35  Tex.  Civ.  App.  501  ;  San  Antonio, 
etc.,  R.  Co.  v.  Brock,  35  Tex.  Civ.  App.  155; 
Gulf,  etc.,  R.  Co.  v.  Elmore,  35  Tex.  Civ.  App. 
56;  Missouri,  etc.,  R.  Co.  v.  O'Connor,  (Tex. 
Civ.  App.  1904)  78  S.  W.  Rep.  374;  Missouri, 
etc.,  R.  Co.  v.  Schilling,  32  Tex.  Civ.  App. 
417;  Houston,  etc.,  R.  Co.  v.  McGowan,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  339;  Chicago, 
etc.,  R.  Co.  v.  Long,  32  Tex.  Civ.  App.  40,  writ 
of  error  denied  97  Tex.  69  ;  Texas  Cent.  R.  Co. 
V.  Yarbro,  32  Tex.  Civ.  App.  246  ;  Missouri,  etc., 
R.  Co.  v.  Bodie,  32  Tex.  Civ.  App.  168;  St. 
Louis  Southwestern  R.  Co.  v.  Arnold,  32  Tex. 
Civ.  App.  272 ;  St.  Louis  Southwestern  R.  Co. 
V.  McDowell.  (Tex.  Civ.  App.  1903)  73  S.  W. 
Rep.  974;  Missouri,  etc.,  R.  Co.  v.  Goss,  31 
Tex.  Civ.  App.  300 ;  Roberts  v.  Fielder  Salt 
Works,  (Tex.  Civ.  App.  1903)  72  S.  W.  Rep. 
618 ;  San  Antonio,  etc.,  R.  Co.  v.  Ankerson, 
31  Tex.  Civ.  App.  327;  Missouri,  etc.,  R.  Co. 
v.  Smith,  31  Tex.  Civ.  App.  332:  International, 
etc.,  R.  Co.  v.  Cochrane,  (Tex.  Civ.  App.  1902) 
71  S.  W.  Rep.  41;  Texas,  etc.,  R.  Co.  v.  Scott, 
30  Tex.  Civ.  App.  496 ;  Galveston,  etc.,  R.  Co. 
v.  Puente,  30  Tex.  Civ.  App.  246 ;  Galveston, 
etc.,  R.  Co.  v.  Karrer,  (Tex.  Civ.  App.  1902) 
70  S.  W.  Rep.  328  ;  Gulf,  etc.,  R.  Co.  v.  Hill, 
29  Tex.  Civ.  App.  12;  Missouri,  etc.,  R.  Co.  v. 
Hawk,  30  Tex.  Civ.  App.  142;  Gulf,  etc.,  R.  Co. 
v .  Cornell,  29  Tex.  Civ.  App.  596  ;  Pledger  v. 
Texas  Cent.  R.  Co.,  (Tex.  Civ.  App.  1902)  68 
S.  W.  Ren.  516,  6q  S.  W.  Rep.  92;  International, 
etc.,  R.  Co.  v.  Vinson,  28  Tex.  Civ.  App.  247  ; 
Missouri,  etc.,  R.  Co.  v.  Williams,  28  Tex.  Civ. 
App.  615;  St.  Louis  Southwestern  R.  Co.  v. 
Kelton,  28  Tex.  Civ.  App.  137:  Missouri,  etc., 
R.  Co.  v.  Pawkctt,  28  Tex.  Civ.  App.  583  ;  St. 
Louis  Southwestern  R.  Co.  v.  Jacobson.  28 
Tex.  Civ.  App.  150;  Missouri,  etc.,  R.  Co.  v. 
Walden,  27  Tex.  Civ.  App.  567  ;  Texas,  etc.,  R. 
Co.  v.  Mortensen,  27  Tex.  Civ.  App.  106; 
Galveston,  etc.,  R.  Co.  v.  Quay,  27  Tex.  Civ. 
App.  516;  Southern  Pac.  R.  Co.  v.  Winton,  27 
Tex.  Civ.  App.  503  ;  Galveston,  etc.,  R.  Co.  v. 
c-*r.,-ii»T.  (Tex.  Civ.  App.  1901)  65  S.  W.  Rep. 
893  ;  St.  Louis  Southwestern  R.  Co.  v.  Smith, 
(Tex.  Civ.  App.  1901)  63  S.  W.  Rep.  1064; 
Gulf,  etc.,  R.  Co.  v.  Wood,  (Tex.  Civ.  App. 
ioot)  63  S.  W.  Rep.  164;  International,  etc., 
R,  Co.  t.  Newburn,  (Tex.  Civ.  App.  1900)  58 
S.  W.  Rep.  542. 

Utah.  —  Hicks  v.  Southern  Pac.  R.  Co.,  27 
Utah  526;  Milhews  v.  Daly- West  Min.  Co.,  27 

I 


Utah  193;  Fritz  v.  Western  Union  Tel.  Co., 
25  Utah  263. 

Virginia.  —  Virginia  Iron,  etc,  Co.  v.  Tom- 
linson,  (Va.  1905)  51  S.  E.  Rep.  362;  Virginia, 
etc.,  R.  Co.  v.  Bailey,  103  Va.  205. 

IV ashington.  —  Dean  v.  Oregon  R.,  etc.,  Co., 
38  Wash.  565  ;  Gustafson  v.  Seattle  Traction 
Co.,  28  Wash.  227 ;  Uren  v.  Golden  Tunnel 
Min.  Co.,  24  Wash.  261  ;  Rush  v.  Spokane  Falls, 
etc.,  R.  Co.,  23  Wash.  501. 

West  Virginia.  —  Richards  v.  Riverside  Iron 
Works,  56  W.  Va.  510. 

Wisconsin. — •  Segall  v.  Padlasky,  123  Wis. 
207. 

Canada.  —  Robitaille  v.  White,  19  Quebec 
Super.  Ct.  432  ;  McCarthy  v.  Thomas  Davidson 
Mfg.  Co.,  18  Quebec  Super.  Ct.  272. 

Duty  to  Employ  Competent  Servants.  —  It  is  the 

duty  oi  a  master  to  exsreise  reasonable  care  to 
employ  competent  servants. 

U  tited  S'Tt"s.  —  Southern  Pac.  R.  Co.  v. 
Hetzer,  (C.  C.  A.)  135  Fed.  Rep!  272;  The 
Eltor.,  131  Fed.  Rep.  562;  Kasadarian  v.  James 
Hill  Mfsr.  Co.,  tjo  Fed.  Rep.  62;  Elliott  v. 
C  anadian  Pac.  R.  Co.,  129  Feu.  Rep.  163;  Olsen 
v.  North  Pac.  Lumber  Co.,  (C.  C.  A.)  119 
Fed.  Rep.  77  ;  Southern  Pac.  R.  Co.  v.  Hunts- 
man, 118  Fed.  Rep.  412  55  C.  C.  A.  366; 
Brady  v.  Western  Union  Tel.  Co.,  (C.  C.  A.) 
113  Fed.  Rep.  909'  Weeks  v.  Scharer,  (C.  C.  A.) 
ill  Fed.  Rtp.  3jo;  Ols^n  v.  North  Pac.  Lum- 
ber Co.,  106  Fed.  Rep.  29S. 

Delazvare.  —  Giordano  v.  Brandywine  Granite 
Co.,  3  Penn.  (Del.)  423. 

Georgia.  —  Riverside  Mills  v.  Jones,  121  Ga. 
3.3- 

Illinois.  —  Metropolitan  West  Side  El.  R.  Co. 
'J.  Fortin,  203  111.  454,  aPirming  107  111.  App. 
157:  Illinois  Cent.  R.  Co.  v.  Smiesni,  104  111. 
App.  194. 

Indiana.  —  Hall  v.  Bedford  Quarries  Co.,  156 
Ind.  460. 

Iowa. —  Scott  v.  Iowa  Telephone  Co.,  126 
Iowa  524;  Wicklund  v.  Saylor  Coal  Co.,  119 
Iowa  335. 

Kentucky.  —  Rose  v.  Louisville,  etc.,  R.  Co., 
81  S.  VV.  Rep.  2|S,  26  Ky.  L.  Rep.  321  ;  Bell- 
Coggeshall  Co.  v.  Lewis,  89  S.  W.  Rep.  135,  28 
Ky.  L.  Rep.  140. 

Louisiana.  —  Davenport  v.  F.  B.  Dubach 
Lumber  Co.,  112  La.  943;  Evans  v.  Louisiana 
Lumber  Co.,  1 1 1  La.  534;  Bell  v.  Globe  Lum- 
ber Co.  107  La.  725. 

A/ir higon.  —  Seccombe  v.  Detroit  Electric  R. 
Co.,  133  Mich.  770,  10  Detroit  Leg.  N.  129. 

Mirnesotu.  —  Gray  v.  Red  Lake  Falls  Lum- 
ber Co.,  85  Minn  24. 

Mississippi.  —  Yazoo,  etc  .  R.  Co.  v.  Schraag, 
84  Miss.  125. 

Missouri.  —  Adam*  v.  McCormick  Harvesting 
Mach.  Co.,  1 10  Mo.  App.  367;  Adams  7'.  Mc- 
Cormick Harvesting  Mach.  Co.,  05  Mo.  App.  m. 

New  Hampshire.  —  Hilton  v.  Fitchburj*  R. 
Co.,  (N.  H.  too4~)  so  Atl.  Rep.  625 

New  York.  —  Sullivan  t  Metropolitan  St.  R. 
Co.,  53  N.  Y.  Apo.  Div.  So,  affirmed  without 
opinion  170  N.  Y.  570:  Allcot  v.  Kirkham,  101 
N,  Y.  Apo.  Div.  77  :  Austin,  v  Fisher  Tanning 
Co.,  96  N.  V  \r,n.  Div.  SS"  '■  Irwin  v.  Brook- 
lyn Heights  R.  Co..  co  N.  Y.  App.  Div.  95; 
McCarly  v.  Ritch,  SO  N.  Y.  App.  Div.  145, 
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North  Caroline.  —  Lamb  v.  Littman,  132  N. 
Car.  978;  Harris  v.  Balfour  Quarry  Co.,  131 
N.  Car.  553. 

Ohio.  —  Cleveland,  etc.,  R.  Co.  v.  Tehan,  26 
Ohio  Cir.  Ct.  457  ;  Cincinnati,  etc.,  R.  Co.  v. 
Thompson,  12  Ohio  Cir.  Dec.  326,  21  Ohio  Cir. 
Ct.  778. 

Oregon.  —  Johnson  v.  Portland  Stone  Co.,  40 
Oregon  436. 

Pennsylzania. —  Ging  v.  Miller,  207  Pa.  St. 
482;  Duffy  v.  Piatt,  205  Pa.  St.  296;  Kennedy 
t\  Alden  Coal  Co.,  200  Pa.  St.  1. 

South  Carolina.  —  Hyland  v.  Southern  Bell 
Telephone,  etc.,  Co.,  70  S.  Car.  315;  Biggers  v. 
Catawba  Power  Co.,  72  S.  Car.  264  ;  Anderson 
v.  Southern  R.  Co.,  70  S.  Car.  490;  Hicks 
v.  Southern  R.  Co.,  63  S.  Car.  559 ;  Hicks  v. 
Southern  R.  Co.,  (S.  Car.  1901)  38  S.  E.  Rep. 
725. 

Texas.  —  Consumers  Cotton  Oil  Co.  v.  Jonte, 
36  Tex.  Civ.  App.  18;  Gulf,  etc.,  R.  Co.  v. 
Hays,  (Tex.  Civ.  App.  1905")  89  S.  W.  Rep.  29; 
.Missouri,  etc.,  R.  Co.  v.  Jones,  (Tex.  Civ.  App. 
■003)  75  S.  W.  Rep.  53;  Texa~.  etc.,  R.  Co.  v. 
Lee,  32  Tex.  Civ.  App.  23  ;  Galveston,  etc.,  R. 
Co  v.  Jones,  29  Tex.  Civ.  App.  214;  Gaives- 
ton,  etc.,  R.  Co.  v.  Sherwood.  (Tex.  Civ.  App. 
1902)  67  S.  W.  Rep.  776 ;  International,  etc., 
R.  Co.  v.  Jackson,  25  Tex.  Civ.  App.  619:  Law- 
rence v.  Texas  Cent.  R.  Co.,  25  Tex.  Civ.  App. 
293  ;  Galveston,  etc.,  R.  Co.  v.  Eckles,  25  Tex. 
Civ.  App.  179;  Lantrv  v.  I.owrie,  (Tex.  Civ. 
App.  1900)  58  S.  W.  Rep.  837. 

Virginia.  —  Meyers  v.  Falk,  99  Va.  385.  3 
Va.  Sup.  Ct.  273:  Norfolk,  etc.,  R.  Co.  v.  Phil- 
lips, too  Va.  362. 

Washington.  —  Conover  v.  Neher-Ross  Co., 
38  Wash.  172,  107  Am.  St.  Rep.  741;  Green 
v .  Western  American  Co.,  30  Wash.  87  ;  Sroufe 
v.  Moran  Bros.  Co.,  28  Wash.  381,  92  Am.  St. 
Ren.  847. 

Wisconsin.  —  Grams  v.  C.  Reiss  Coal  Co.,  125 
Wis.  1  ;  Williams  v.  North  Wisconsin  Lumber 
Co.,  121  Wis.  328;  Kamp  v.  Coxe,  122  Wis. 

206. 

Ccnada.  —  Sparano  v.  Canadian  Pac.  R.  Co., 
22  Quebec  Super.  Ct.  292. 

See  the  title  Fellow  Servants,  vol.  12,  p. 

909  et  seq. 

It  is  the  duty  of  the  master  to  discharge  a 
servant  when  he  knows,  or  by  the  exercise  of 
reasonable  diligence  would  know,  that  the  ser- 
vant has  contracted  the  habit  or  character  of 
negligence,  of  drunkenness,  or  of  lack  of  skill, 
so  that  he  is  incompetent.  Southern  Pac.  R. 
Co.  v.  Hetzer,  (C.  C.  A.I  135  Fed.  Rep.  272. 

Duty  to  Exercise  Special  Supervision.  —  Ordi- 
narily there  seems  to  be  no  duty  resting  upon 
the  master,  to  be  discharged  by  him  or  by  an 
agent  standing  in  his  place,  to  exercise  special 
supervision  over  the  work  in  which  his  ser- 
vantr  are  engaged.  Roytio  v.  Litchfield,  (C.  C. 
A)  113  Fed.  Rep  240. 

See  the  title  Fellow  Sfrvamts,  vol  12,  p. 
929,  note  2,  the  subdivision  dealing  with  the 
Missouri  c?.S?S. 

Carrying  Servants  to  and  from  Work.  —  A 
railroad  company  ;n  carrying  employees  to  or 
from  work  is  bound  to  exercise  care  to  furnish 


them  a  safe  place  in  which  to  ride.  Chicago 
Terminal  Transfer  R.  Co.  v.  O'Donnell,  213 
HI.  545- 

Protracted  Employment  of  Servants. —  It  has 

been  held  that  a  violation  by  a  railroad  com- 
pany of  a  statute  prohibiting  the  continuous 
employment  of  certain  servants  for  more  than 
a  prescribed  period  without  an  opportunity  to 
obtain  rest  is  proof  of  negligence.  Pe'.in  v. 
New  York  Cent.,  etc.,  R.  Co.,  102  N.  Y.  App. 
Div.  71. 

Injury  to  Servant  by  Mob  of  Strikers.  —  It  has 

been  held  that  a  master  is  not  liable  for  in- 
juries to  a  servant  inflicted  by  a  mob  of  strikers. 
Lewis  v.  Taylor  Coal  Co.,  112  Ky.  845. 
55.    1.  Master  Not  Insurer  of  Servants'  Safety 

—  Colorado.  —  Greeley  v.  Foster,  32  Colo.  292  ; 
Poorman  Silver  Mines  v.  Devling,  (Colo.  1905) 
8;  Pac.  Rep.  252. 

Delaware.  —  Boyd  v.  Blumenthal,  3  Penn. 
(Del.)  564:  Croker  v.  Pusey,  etc.,  Co.,  3  Perm. 
(Del.)  1  ;  Strattner  v.  Wilmington  City  Electric 
Co.,  3  Penn.  (Del.)  245. 

Georgia.  —  Merchants,  etc.,  Transp.  Co.  v. 
Jackson,  120  Ga.  211;  Babcock  Bros.  Lumber 
Co.  v.  Johnson,  120  Ga.  1030;  Edwards  v.  Cen- 
tral of  Georgia  R.  Co.,  118  Ga.  678. 

Illinois.  —  Mobile,  etc.,  R.  Co.  v.  Vallowe, 
214  111.  124,  affirming  115  111.  App.  621  ;  Illinois 
Cent.  R.  Co.  v.  Prickett,  210  111.  140,  affirming 
109  111.  App.  468;  Trakal  v.  Heusner  Baking 
Co.,  204  111.  179,  affirming  judgment  107  111.  App. 
327;  Illinois  Steel  Co.  v.  Rolewicz,  113  111. 
App.  312;  Lobstein  v.  Sajatovich,  111  111.  App. 
654;  Illinois  Steel  Co.  v.  Bycyznski,  106  111. 
App.  331  ;  Illinois  Cent.  R.  Co.  v.  May,  106  111. 
App.  613;  Moster  v.  Terminal  R.  Assoc.,  106 
111.  App.  494 ;  Illinois  Cent.  R.  Co.  v.  Smiesni, 
104  111.  App.  194;  Baltimore,  etc.,  R.  Co.  v. 
Greer,  103  111.  App.  448;  Illinois  Cent.  R.  Co. 
v.  Schumann,  101  111.  App.  668;  Stover  Mfg. 
Co.  v.  Millane,  89  111.  App.  532.  See  Odin  Coal 
Cc.  v.  Tadlock,  216  111.  624. 

Indiana.  —  Robertson  v.  Ford,  164  Ind.  538; 
Southern  Indiana  R.  Co.  v.  Messick,  35  Ind. 
App.  676:  Dill  v.  Marmon,  164  Ind.  507;  J. 
Wooley  Coal  Co.  v.  Bracken,  30  Ind.  App.  624  ; 
Baxter  v.  Lusher,  159  Ind.  381. 

Inzva.  —  Aga  v.  Harbach,  (Iowa  1903)  93  N. 
W.  Rep.  601  ;  Brown  v.  Chicago,  etc.,  R.  Co., 
120  Iowa  280;  Lanra  v.  Le  Grand  Quarry  Co., 
115  Iowa  299;  Forbes  v.  Boone  Valley  Coal, 
etc.,  Co.,  113  Iowa  94- 

Kansas.  —  Consolidated  Kansas  City  Smelt- 
ing, etc.,  Co.  v.  Sharber,  (Kan.  1905)  81  Pac. 
Rep.  476 ;  Bateman  v.  Atchison,  etc.,  R.  Co., 
(Kan.  1905)  81  Pac.  Rep.  190;  Lane  v.  Missouri 
Pac.  R.  Co.,  64  Kan.  755. 

Kentucky.  —  Collins  v.  Louisville,  etc.,  R. 
Co.,  (Ky.  1905)  86  S.  W.  Rep.  973  ;  Witten  v. 
Bell,  etc.,  Co.,  85  S.  W.  Rep.  1094,  27  Ky.  L. 
Rep.  580 ;  Shemwell  v.  Owensboro,  etc.,  R.  Co., 
117  Ky.  556. 

Louisiana.  —  Budge  v.  Morgan's  Louisiana, 
etc.,  R.,  etc.,  Co.,  108  La.  349. 

Maine.  —  Frickson  v.  Monson  Consol.  Slate 
Co.,  100  Me.  107 ;  Snowdale  V.  United  Box 
Board,  etc..  Co.,  (Me.  1905)  61  Atl.  Rep.  683; 
Cowett  v.  American  Woolen  Co.,  97  Me.  543. 
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Maryland.  —  Baltimore,  etc..  R.  Co.  v.  State. 
101  Md.  359,  Maryland  Telephone,  etc.,  Co.  v. 
Cloman,  97  Md.  620 ;  South  Baltimore  Car 
Works  v.  Schaefer,  96  Md.  88,  94  Am.  St.  Rep. 
560. 

Massachusetts.  ■ — McRea  v.  Hood  Rubber  Co., 
187  Mass.  326;  Needham  v.  Stone,  186  Mass. 
565;  Delory  v.  Blodgett,  185  Mass.  126,  102 
Am.  St.  Rep.  328  :  Gauges  v.  Fitchburg  R.  Co., 
185  Mass.  76;  Tirrell  v.  New  York,  etc.,  R.  Co., 
180  Mass.  490;  Mooney  v.  Beattie,  180  Mass. 
451  ;  Morris  v.  Walworth  Mfg.  Co.f  181  Mass. 
326 ;  Drum  v.  New  England  Cotton  Yarn  Co., 
180  Mass.  113;  Girard  v.  Griswold,  177  Mass. 
57:  Hoard  v.  Blackstone  Mfg.  Co.,  177  Mass. 
69. 

Michigan.  —  Fuller  v.  Ann  Arbor  R.  Co., 
(Mich.  1905)  104  N.  W.  Rep.  414,  12  Detroit 
Leg.  N.  348 ;  Beunk  v.  Valley  City  Desk  Co., 
133  Mich.  440.  10  Detroit  Leg.  N.  288;  Storrs 
v.  Michigan  Starch  Co.,  126  Mich.  666,  8  De- 
troit Leg.  N.  182. 

Minnesota.  —  Martyn  v.  Minnesota,  etc..  R. 
Co.,  (Minn.  1905)  104  N.  W.  Rep.  133;  Grif- 
fin v.  Minnesota  Transfer  R.  Co.,  94  Minn.  191  ; 
Thomas  v.  Smith,  90  Minn.  379  ;  Setterstrom  v. 
Brainerd,  etc..  R  Co.,  89  Minn.  262;  Boyer  v. 
Eastern  R.  Co.,  87  Minn.  367  ;  Koralewski  v. 
Great  Northern  R.  Co.,  85  Minn.  140  :  Sours 
v.  Great  Northern  R.  Co.,  84  Minn.  230  ;  Crane 
v.  Chicago,  etc.,  R.  Co.,  83  Minn.  278. 

Mississippi.  —  Yazoo    City    Transp.    Co.  v. 
Smith,  78  Miss.  140. 

Missouri.  —  Blundell  v.  Wm.  A.  Miller  Ele- 
vator Mfg.  Co.,  189  Mo.  552;  Goransson  v. 
Riter-Conley  Mfg.  Co.,  186  Mo.  300;  Deckerd 
v.  Wabash  R.  Co.,  11 1  Mo.  App.  117;  Helm  v. 
Missouri  Pac.  R.  Co.,  185  Mo.  212;  Mathis  v. 
Kansas  City  Stock- Yards  Co.,  185  Mo.  434; 
Stalzer  v.  Jacob  Dold  Packing  Co.,  84  Mo.  App. 
565;  Whitley  v.  Chicago,  etc.,  R.  Co.,  109  Mo. 
App.  123;  Dickey  v.  Dickey.  111  Mo.  App.  304; 
Glasscock  v.  Swafford  Bros.  Dry  Goods  Co., 
106  Mo.  App.  657.  (Mo.  App.  1903)  74  S.  W. 
Rep.  1039;  Harrington  v.  Wabash  R.  Co.,  104 
Mo.  App.  663;  Leitner  v.  Grieb,  104  Mo.  App. 
173;  Wendall  v.  Chicago,  etc.,  R.  Co.,  100  Mo. 
App.  556  ;  Reames  v.  Jones  Dry  Goods  Co.,  99 
Mo.  App.  396  ;  Kelly  v.  Stewart,  93  Mo.  App. 
47  ;  Caldwell  v.  Missouri  Pac.  R.  Co.,  181  Mo. 
455  •  Jones  v.  Kansas  City,  etc.,  R.  Co.,  178 
Mo.  528 ;  Chandler  v.  Kansas  City  Missouri 
Gas  Co..  174  Mo.  321,  97  Am.  St.  Rep.  570; 
Haviland  v.  Kansas  City,  etc.,  R.  Co.,  172  Mo. 
106;  Minnier  v.  Sedalia,  etc.,  R.  Co.,  167  Mo. 
99 :  Roberts  v.  Missouri,  etc.,  Telephone  Co., 
:66  Mo.  370;  George  v.  St.  Louis  Mfg.  Co., 
159  Mo.  333. 

Montana.  —  ■  Shaw  7'.  New  Year  Gold  Mines 
Co.,  31  Mont.  ii8;  McCabe  v.  Montana  C-.-nt. 
R.  Co.,  30  Mont.  323  ;  Nolan  v.  Montana  Cent. 
R.  Co.,  25  Mont.  107. 

Nebraska.  —  Lincoln  Gas,  etc.,  Co.  v.  Thomas, 
(Neb.  1905)  104  N.  W.  Rep.  153;  Weed  v. 
Chicago,  etc.,  R.  Co.,  (Neb.  1904)  99  N.  W. 
Rep.  827:  Cudahv  Packing  Co.  v.  Roy,  (Neb. 
1904)  99  N.  W.  Rep.  231  ;  Fifer  v.  Burch.  68 
Neb.  217;  Evans  Laundry  Co.  r.  Crawford, 
67  Neb.  153:  Fremont  Brewing  Co.  v.  Hansen, 
65  Neb.  456,  462;  O'Neill  v.  Chicago,  etc..  R. 
Co.,  62  Neb.  358,  rehearing  66  Neb.  638. 
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New  Jersey.  —  Lcid  7'.  J.  S.  Rogers  Co.,  68 
N.  J.  L.  713;  Meany  v.  Standard  Oil  Co.,  (N. 
J.  1900)  47  Atl.  Rep.  803. 

New  York.  —  Reilly  v.  Troy  Brick  Co.,  108 
N.  Y.  App.  Div  108;  McQueen  v.  Delaware, 
etc.,  R.  Co.,  102  N.  Y.  App.  Div.  195  ;  Sheridan 
v.  Interborough  Rapid  Transit  Co.,  101  N.  Y. 
App.  Div.  534 ;  Purcell  v.  Hoffman  House,  97 
N.  Y.  App.  Div.  307  ;  Ryan  v.  Third  Ave.  R. 
Co.,  92  N.  Y.  App.  Div.  306  ;  Sheehan  v.  Stand- 
ard Gas  Light  Co.,  87  N.  Y.  App.  Div.  174; 
Trapasso  v.  Coleman,  74  N.  Y.  App.  Div.  33  ; 
Young  v.  Eugene  Dietzgen  Co.,  72  N.  Y.  App. 
Div.  61S,  affirmed  without  opinion  176  N.  Y. 
500;  Duffy  v.  Williams,  71  N.  Y.  App.  Div. 
115;  Nolan  v.  Brooklyn  Heights  R.  Co..  68  N. 
Y.  App.  Div.  219;  O'Sullivan  v.  Flynn,  67  N. 
Y.  App.  Div.  516;  Craig  v.  Laflin,  etc.,  Powder 
Co.,  ss  N.  Y.  App.  Div.  49  ;  Carlson  v.  Walsh, 
56  N.  Y.  App.  Div.  551  ;  Biddiscomb  v.  Came- 
ron. 35  N.  Y.  App.  Div.  561,  affirmed  without 
opinion  161  N.  Y.  637. 

North  Carolina.  —  Hendrix  v.  Cooleemee  Cot- 
Ion  Mills,  138  N.  Car.  169:  Keck  7'.  American 
Telephone,  etc.,  Co.,  13  N.  Car.  277;  Harris 
v.  Balfour  Quarry  Co.,  131  N.  Car.  553;  Bing- 
ham v.  Carolina  Cent.  R.  Co.,  130  N.  Car.  623; 
Raiford  7'.  Wilmington,  etc.,  R.  Co.,  130  N. 
Car.  597  ;  Martin  7'.  Highland  Park  Mfg.  Co., 
128  N.  Car.  264,  83  Am.  St.  Rep.  671  ;  Bryan 
v.  Southern  R.  Co.,  128  N.  Car.  387. 

Ohio.  —  Wellston  Coal  Co.  v.  Smith,  65  Ohio 
St.  70,  87  Am.  St.  Rep.  547  ;  Scanlon  v.  Lake 
Shore,  etc.,  R.  Co.,  24  Ohio  Cir.  Ct.  256  ;  Lake 
Shore,  etc.,  R.  Co.  v.  Whidden,  23  Ohio  Cir. 
Ct.  85;  Shailer,  etc.,  Co.  v.  Corcoran,  11  Ohio 
Cir.  Dec.  599,  21  Ohio  Cir.  Ct.  639;  Beucker  v. 
Baker,  11  Ohio  Cir.  Dec.  642,  21  Ohio  Cir.  Ct. 
540. 

Oregon.  —  Duntley  v.  Inman,  42  Oregon 
334- 

Pennsylvania.  —  Jones  v.  Scranton  Coal  Co., 
21 1  Pa.  St.  577;  Fox  v.  Clearfield  Wooden  Ware 
Co.,  211  Pa.  St.  645;  Allen  v.  Kingston  Coal 
Co.,  212  Pa.  St.  54;  Laven  v.  Moore,  211  Pa. 
St.  245;  White  v.  Roydhouse,  211  Pa.  St.  13; 
Gallagher  v.  Snellenburg,  210  Pa.  St.  642;  Davis 
v.  Pennsylvania  Coal  Co.,  209  Pa.  St.  153  ; 
Briggs  v.  East  Broad  Top  R.,  etc.,  Co.,  206  Pa. 
St.  564 ;  Baldwin  v.  Urner,  206  Pa.  St.  459 ; 
Diver  v.  Singer  Mfg.  Co.,  205  Pa.  St.  170; 
McGinnis  v.  Kerr,  204  Pa.  St.  615;  Lawson  v. 
American  Steel,  etc.,  Co.,  204  Pa.  St.  604  ;  Leh- 
man v.  Carbon  Steel  Co.,  204  Pa.  St.  612;  Ehni 
V.  National  Tube  Works  Co.,  203  Pa.  St.  186, 
93  Am.  St.  Rep.  761  ;  Hall  v.  Simpson,  203  Pa. 
St  146;  Price  v.  Lehigh  Valley  R.  Co.,  202 
Pa.  St.  176;  Alexander  v.  Pennsylvania  Water 
Co.,  201  Pa.  St.  252 ;  Hughes  v.  Leonard,  199 
Pa.  St.  123;  McCarthy  v.  Shoneman,  198  Pa. 
St.  568:  Specs  v.  Boggs,  198  Pa.  St.  112,  82 
Am.  St.  Rep.  792;  Cunningham  V.  Ft.  Pitt 
Bridge  Works,  197  Pa.  St.  625  ;  Carnegie  v. 
Penn  Bridge  Co.,  197  Pa.  St.  441  ;  Purdy  v. 
Westinghouse  Electric,  etc.,  Co.,  197  Pa.  St. 
257,  80  Am.  St.  Rep.  816;  O'Dowd  v.  Burn- 
ham,  19  F'a.  Super.  Ct.  464. 

Rhode  Island.  —  Smith  v.  Naushon  Co.,  26  R. 
I.  578:  Paoline  7'.  J.  W.  Bishop  Co.,  25  R.  I. 
298;  Donohoe  v.  Lonsdale  Co.,  25  R.  I.  187; 
Russell  7'.   Riverside   Worsted   Mills,   24   R.  L 
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501  !  King  Interstate  Consol.  R.  Co.,  23  R. 
I.  S83. 

South  Carolina.  —  Willis  v.  Cherokee  Falls 
Mfg.  Co.,  72  S.  Car.  126;  Charping  v.  Toxaway 
Mills.  70  S.  Car.  470  ;  Land  v.  Southern  R.  Co., 
67  S.  Car.  290. 

Texas.  —  Harry  Bros.  Co.  v.  Brady,  (Tex. 
Civ.  App.  1905)  36  S.  W.  Rep.  615;  Seery  v. 
Gulf,  etc.,  R.  Co.,  34  Tex.  Civ.  App.  89 ;  Lan- 
caster Cotton  Oil  Co.  v.  White,  32  Tex.  Civ. 
App.  608 ;  Jones  v.  Missouri,  etc.,  R.  Co.,  32 
Tex.  Civ.  App.  286 ;  Rea  v.  St.  Louis  South- 
western R.  Co.,  (Tex.  Civ.  App.  1903)  73  S.  W. 
Rep.  555  I  Brown  v.  Miller,  (Tex.  Civ.  App. 
1901)  62  S.  W.  Rep.  547;  Hernischel  v.  Texas 
Drug  Co.,  26  Tex.  Civ.  App.  1  ;  McNiff  v.  Texas 
Midland  R.  Co.,  26  Tex.  Civ.  App.  558. 

Utah.  —  Downey  v.  Gemini  Min.  Co.,  24  Utah 
431,  91  Am.  St.  Rep.  798. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Cromer, 
101  Va.  667;  Chesapeake,  etc.,  R.  Co.  v.  Spar- 
row, 98  Va.  630,  2  Va.  Sup.  Ct.  526 ;  Norfolk, 
etc.,  R.  Co.  v.  Mann,  99  Va.  180,  3  Va.  Sup. 
Ct.  90. 

Washington.  —  Hansen  v.  Seattle  Lumber 
Co.,  31  Wash.  604;  Decker  v.  Stimson  Mill  Co., 
31  Wash.  522;  Goe  v.  Northern  Pac.  R.  Co.,  30 
Wash.  654 :  Anderson  v.  Oregon  R.,  etc.,  Co., 
28  Wash.  467. 

West  Virginia.  —  Cochran  v.  Shanahan,  51 
W.  Va.  137. 

Canada.  —  Dugal  v.  Peoples  Bank,  34  N. 
Biuns.  581. 

In  order  that  it  may  be  said  that  a  case  of 
actionable  negligence  has  been  made  out,  it 
must  appear  that  the  conditions  and  circum- 
stances were  such  that  the  defendant  ought 
to  have  foreseen  that  such  an  accident  might 
happen,  or,  if  such  an  accident  could  reason- 
ably have  been  anticipated,  that  there  was  an 
omission  to  provide  against  it.  Branco  v.  Illi- 
nois Cent.  R.  Co.,  119  Iowa  211. 

It  has  been  held  to  be  error  to  charge  that, 
where  an  employer  has  agreed  to  furnish  an 
employee  a  harness  sufficiently  strong  to  enable 
him  to  control  a  certain  horse,  the  employer 
is  thereby  made  an  insurer  of  the  quality  of 
the  harness  furnished,  and  that  he  is  not  in  the 
exercise  of  ordinary  care  unless  he  makes  his 
assurance  good.  Robert  Portner  Brewing  Co.  v. 
Cooper,  116  Ga.  171. 

Unforeseen  Accidents.  —  See  infra,  cases  sup- 
plementing page  132,  note  3. 

Care  Required  in  Employing  Servants. —  When 
a  master  has  exercised  reasonable  care  to  em- 
ploy competent  servants,  his  duty  with  re- 
spect to  the  employment  of  competent  ser- 
vants is  discharged.  Southern  Pac.  R.  Co.  v. 
Hetzer,  f C.  C.  A.)  135  Fed.  Rep.  272. 

The  diligence  required  of  the  master  to  learn 
the  habits  or  characters  of  servants  employed 
with  due  care  is  not  of  that  degree  demanded 
in  his  employment  of  servants  or  in  his  in- 
spection of  machinery,  because  careful  and 
skilful  men  grow  more  careful  and  skilful,  and 
the  legal  presumption  is  that  servants  once 
competent  continue  so.  The  master  may  rely 
upon  the  presumption  of  competency  until  he 
has    notice    or   knowledge    to    the  contrary. 


Southern  Pac.  R.  Co.  v.  Hetzer,  (C.  C.  A.)  135 
Fed.  Rep.  272. 

55.  2.  Proximate  Cause  of  Injury —  United 
States.  —  Northern  Pac.  R.  Co.  v.  Dixon,  (C. 
C.  A.)  139  Fed.  Rep.  737. 

Arkansas.  —  Walker  v.  Louis-Werner  Saw- 
mill Co.,  (Ark.  1905)  88  S.  W.  Rep.  988, 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Scott, 
(Colo.  1905^  81  Pac.  Rep.  763. 

Georgia.  —  Western,  etc.,  R.  Co.  v.  Bryant, 
T23  Ga.  77. 

Illinois.  —  Chicago  Hair,  etc.,  Co.  v.  Mueller, 
203  111.  558,  affirming  106  III.  App.  21;  Mid- 
dendorf  v.  Schulze,  105  111.  App.  221  ;  Webster 
Mfg.  Co.  v.  Goodrich,  104  111.  App.  76. 

Indiana.  —  South  Bend  Chilled  Plow  Co.  v. 
Cissne.  35  Ind.  App.  373;  La  Porte  Carriage  Co. 
v.  Sullendcr,  (Ind.  1905.)  75  N.  E.  Rep.  277; 
Southern  Indiana  R".  Co.  v.  Mefsick,  35  Ind. 
.App.  676;  Davis  v.  Mercer  Lumber  Co..  164 
Tnd.  413;  Eureka  Block  Coal  Co.  v.  Wells,  29 
Ind.  App.  1.  See  Chicago,  etc.,  R.  Cc.  v. 
Martin,  31  Ind.  App.  308. 

Iowa.  —  Phinney  v.  Illinois  Cent.  R.  Co.,  122 
Towa  488;  Dillon  v.  Iowa  Cent  R.  Co.,  118 
Iowa  645;  Martin  v.  Chicago,  etc.,  R.  Co.,  118 
Iowa  148,  96  Am.  St.  Rep  371. 

Kentucky. -  —  Louisville,  etc.,  R.  Co.  v.  Ewine, 
117  Ky.  624;  Cincinnati,  etc..  R.  Co.  v.  Curd, 
(Ky.  1905)  89  S.  W.  Rep.  140. 

Louisiana. — ■  Williams  v.  Illinois  Cent.  R. 
Co.,  114  La.  13;  Ray  v.  Vicksturg,  etc.,  R.  Co., 
J13  La.  502:  Neider  v.  Illinois  Cent.  R.  Co., 
108  La.  1 54. 

Maryland.  ■—  Baltimore,  etc.,  R.  Co.  v.  State, 
101  Md  3^9;  Maryland  Clay  Co.  v.  Goodiow, 
95  Md.  330. 

Massachusetts.  —  Fay  v.  Wilmarth,  183  Mass. 
71. 

Michigan.  —  Seccombe  v.  Detroit  Electric  R. 
Co.,  133  Mich.  170,  10  Detroit  Leg.  N.  124. 

Minnesota.  —  Griffin  v.  Minnesota  Transfer 
R.  Co.,  94  Minn.  191  ;  McKenna  v.  Chicago,  etc., 
R.  Co.,  02  Minn.  508,  judgment  aUrmed  on  re- 
hearing 92  Minn.  513  ;  Kohout  v.  Newman, 
(Minn.  1905)  104  N.  W.  Rep.  764;  Campbell 
v.  Railway  Transfer  Co.,  (Minn.  1905)  104  N. 
W.  Rep.  547;  Hermann  v.  Claric,  80  Minn.  132; 
Truax  v.  Minneapolis,  etc.,  R.  Co.,  89  Minn. 
'43- 

Missouri.  —  Kelley  v.  Chicago,  etc.,  R.  Co., 
105  Mo.  App.  365;  Anderson  v.  Forrester-Nace 
Box  Co.,  103  Mo.  App.  382;  Stagg  v.  Edward 
Western  Tea,  etc.,  Co.,  169  Mo.  489;  Lee  v. 
Kansas  City  Gas  Co.,  91  Mo.  App.  612.  See 
Reed  v.  Missouri,  etc..  R.  Co.,  94  Mo.  App.  371. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  r.  Healey, 
(Neb.  1904)  97  N.  W.  Rep.  1024. 

Kerv  York.  —  Burnos  v.  American  Sugar  Re- 
fining Co.,  107  N.  Y.  App.  Div.  286;  Nelson  v. 
New  York,  101  N.  Y.  App.  Div.  18;  Stenger 
v.  Buffalo  Union  Furnace  Co.,  98  N.  Y.  App. 
Div.  361  ;  Voegele  v.  Bardusch,  98  N.  Y.  App. 
Div.  127;  Grant  v.  National  Railway  Spring  Co., 
86  N.  Y.  App.  Div.  593  ;  Loushay  v.  Erie  R.  Co., 
75  N.  Y.  App.  Div.  619;  O'Connall  v.  Thomp- 
son-Starrett  Co.,  72  N.  Y.  App.  Div.  47  :  Stack- 
pole  v.  Wray,  74  N.  Y.  App.  Div.  310;  Dolan 
v.  Burden  Iron  Co.,  62  N.  Y.  App.  Div.  545. 
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55.  b.  Duty  to  Provide  and  ' 
FOR  WORK  — (i)  Statement  of  Rule.  — 

North  Carolina.  —  Hendrix  v.  Cooleemee 
Cotton  Mills,  138  N.  Car.  169;  Lindsay  v.  Nor- 
folk, etc.,  R.  Co.,  132  N.  Car.  59;  Marcus  v. 
Loane,  133  N.  Car.  54. 

Ohio.  —  Erie  R.  Co.  v.  McCormick,  69  Ohio 
St.  45  ;  Crawford  v.  New  York,  etc.,  R.  Co.,  23 
Ohio  Cir.  Ct.  207 ;  Shailer,  etc.,  Co.  v.  Cor- 
coran, 11  Ohio  Cir.  Dec.  599,  21  Ohio  Cir.  Ct. 
639:  Beucker  v.  Baker,  11  Ohio  Cir.  Dec.  642, 
21  Ohio  Cir.  Ct.  540. 

Oregon.  —  Robinson  v.  Taku  Fishing  Co.,  42 
Oregon  537. 

Pennsylvania.  —  Douglass  v.  New  York  Cent., 
etc.,  R.  Co.,  209  Pa.  St.  .128;  Durst  v.  Bromley 
Bros.  Carpet  Co.,  208  Pa.  St.  573  ;  Tomaczewski 
v.  Dobson,  208  Pa.  St.  324 ;  Fullmer  v.  New 
York  Cent.,  etc.,  R.  Co.,  208  Pa.  St.  598  ;  But- 
terman  v.  McClintic-Marshall  Constr.  Co.,  206 
Pa.  St.  82 ;  Webster  v.  Monongahela  River 
Consol.  Coal,  etc  ,  Co.,  201  Pa.  St.  278. 

South  Carolina.  —  Anderson  v.  Southern  R. 
Co.,  70  S.  Car.  490  ;  Carson  v.  Southern  R.  Co., 
68  S.  Car.  55,  judgment  affirmed  Southern  R. 
Co.  v.  Carson,  194  U.  S.  13C;  Land  v.  Southern 
R.  Co.,  67  S.  Car.  290. 

Texas.  —  Ray  v.  Pecos,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1005)  88  S.  \Y.  Rep.  466;  Gulf,  etc., 
R.  Co.  v.  Melville,  (Tex.  Civ.  App.  1905)  87 
S.  W.  Rep.  863  ;  Vicars  v.  Gulf,  etc.,  R.  Co., 
(Tex  Civ.  App.  1904)  84  S.  W.  Rep.  286;  San 
Antonio,  etc.,  R.  Co.  v.  Lester,  (Tex.  Civ.  App. 
1904)  84  S.  W.  Rep.  401  ;  San  Antonio,  etc., 
R.  Co.  v.  Stevens,  (Tex.  Civ.  App.  1904)  83  S. 
W.  Rep.  235  ;  Missouri,  etc.,  R.  Co.  v  Gear- 
heart,  (Tex.  Civ.  App.  1904)  81  S.  W.  Rep. 
325;  Johnson  v.  Houston,  etc.,  R.  Co.,  31  Tex. 
Civ.  App.  532;  Hilje  v.  Hettich,  95  Tex.  321, 
reversing  (Tex.  Civ.  App.  190:  )  65  S.  W.  Rep. 
491  ;  International,  etc.,  R.  Co.  v.  Newburn, 
(Tex.  Civ.  App.  1900)  58  S.  W.  Rep.  542; 
Bering  Mfg.  Co.  v.  Peterson.  28  Tex.  Civ.  App. 
194;  Roe  v.  Thomason,  25  Tex.  Civ.  App.  67. 

Utah.  —  Faulkner  v.  Mammoth  Min.  Co.,  23 
Utah  437. 

Virginia.  —  Gay  v.  Southern  R.  Co.,  101  Va. 
466 ;  Norfolk,  etc.,  R.  Co.  v.  Cromer,  99  Va. 
763,' 3  Va.  Sup.  Ct.  502;  Virginia  Iron,  etc.,  Co. 
v.  Tomlinson,  (Va.  1905)  51  S.  E.  Rep.  362; 
Persinger  v.  Alleghany  Ore,  etc.,  Co.,  102  Va. 
350;  Norfolk,  etc.,  R.  Co.  v.  Cromer,  10 1  Va. 
667. 

Washington.  —  Stratton  v.  C.  H.  Nichols 
Lumber  Co.,  39  Wash.  323  ;  Goe  v.  Northern 
Pac.  R.  Co.,  30  Wash.  654. 

Wisconsin.  —  Yess  v.  Chicago  Brass  Co.,  124 
Wis.  406;  Pautz  v.  Plankinton  Packing  Co.,  118 
Wis.  47;  Nix  v.  C.  Reiss  Coal  Co.,  114  Wis. 
493;  Cosgrove  v.  Filer,  etc.,  Co.,  112  Wis.  457; 
Musbach  v.  Wisconsin  Chair  Co.,  108  Wis.  57. 

When  several  proximate  causes  contribute  to 
an  accident,  and  each  is  an  efficient  cause,  with- 
out the  operation  of  which  the  accident  would 
not  have  happened,  it  may  be  attributed  to  all 
or  any  of  the  causes ;  but  it  cannot  be  at- 
tributed to  a  cause  unless  without  its  operation 
the  accident  would  not  have  happened.  Craig 
v.  Laflin,  etc.,  Powder  Co.,  55  N.  Y.  App.  Div. 
49- 
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Maintain  Reasonably  Safe  Place 
See  note  3. 

Where  damages  are  claimed  for  injuries 
which  may  have  resulted  from  one  of  two 
causes,  for  one  of  which  the  defendant  is  re- 
sponsible and  the  other  of  which  it  is  not 
responsible,  the  plaintiff  must  fail  if  his  evi- 
dence does  not  show  that  the  damage  was 
produced  by  the  former  cause.  Norfolk,  etc., 
R.  Co.  v.  Poole,  100  Va.  148,  4  Va.  Sup.  Ct.  42. 

55.  3.  Duty  to  Provide  Safe  Place  of  Work- 
Liability  of  Master  —  United  Stales.  —  The  West- 
port,  131  Fed.  Rep.  815;  National  Steel  Co.  v. 
Lowe,  (C.  C.  A.)  127  Fed.  Rep.  311;  Western 
Electric  C).  v.  Hanselmann,  (C.  C.  A.)  136 
Fed.  Rep.  564  ;  Pittsburgh,  etc.,  R.  Co.  v.  Lam- 
phere,  (C.  C.  A.)  137  Fed.  Rep.  20;  Florence, 
etc.,  R.  Co.  v.  Whipps,  (C.  C.  A.)  138  Fed. 
Rep.  13;  National  Biscuit  Co.  v.  Nolan,  (C.  C. 
A.)  138  Fed.  Rep.  6;  Glenmont  Lumber  Co.  v. 
Roy,  (C.  C.  A.)  126  Fed.  Rep.  524;  Portland 
Gold  Min.  Co.  v.  Flaherty,  (C.  C.  A.)  111  Fed. 
Rep.  312;  Tracy  v.  Western  Union  Tel.  Co., 
no  Fed.  Rep.  103;  In  re  California  Nav.,  etc.. 
Co.,  no  Fed.  Rep.  670;  Beattie  v.  Edge  Moor 
Bridge  Works,  109  Fed.  Rep.  233  ;  Lafayette 
Bridge  Co.  v.  Olsen,  (C.  C.  A.)  708  Fed.  Rep. 
335;  Ellis  v.  Northern  Pac.  R.  Co.,  103  Fed. 
Rep.  416.  Compare  Dwyer  v.  Nixon,  108  Fed. 
Rep.  751,  47  C.  C.  A.  666. 

California.  —  Davis  v.  Diamond  Carriage,  etc., 
Co.,  146  Cal.  59  ;  Thompson  v.  California 
Constr.  Co.,  (Cal.  1905)  82  Pac.  Rep.  367;  Mc- 
Rae  v.  Erickson,  (Cal.  1905)  82  Pac.  Rep.  209. 

Colorado.  —  Roche  v.  Denver,  etc.,  R.  Co., 
19  Colo.  App.  204 

Delaware.  —  Szymanski  v.  Blumenthal,  4 
Penn.  (Del.)  511:  Karczewski  v.  Wilmington 
City  R.  Co,  4  Pct:n.  (Dei.)  24;  Winkler  v. 
Philadelphia,  etc.,  R.  Co.,  4  Penn.  (Del.)  80; 
Boyd  v.  Blumenthal,  3  Penn.  (Del.)  564; 
Strattner  Wilmington  City  Electric  Co.,  3 
Penn.  (Del.)  245;  Ray  v.  Diamond  State  Steel 
Co.,  2  Penn.  (Del.)  525. 

Georgia.  —  Jackson  v.  Merchants,  etc., 
Transp.  Co.,  118  Ga.  651;  Chenall  v.  Palmer 
Brick  Co.,  117  Ga.  106. 

Illinois.  —  Hansell  Elcock  Foundry  Co.  v. 
Clark,  214  111.  399;  Illinois  Steel  Co.  v.  Olste, 
214  111.  181;  Baier  v.  Selke,  211  111.  512;  Mo- 
bile, etc.,  R.  Co.  v.  Vallowc,  214  111.  124,  af- 
firming 115  111.  App.  621;  Rock  Island  Sash, 
etc.,  Works  v.  Pohlman,  210  III.  133,  affirming 
99  111.  App.  670 ;  Illinois  Terminal  R.  Co.  v. 
Thompson,  210  111.  226,  affirming  judgment  112 
III.  App.  463  :  Missouri  Malleable  Iron  Co.  v. 
Dillon,  206  111.  145;  Allen  B.  Wrisley  Co.  v. 
Burke,  203  111.  250.  affirming  106  111.  App.  30; 
Armour  v.  Golkowska,  202  111.  144,  affirming 
05  III.  App.  492,  citing  20  Am.  and  Eng.  Encyc. 
of  Law  (2d  cd.)  55;  Morris  v.  Malone,  200  111. 
132,  93  Am.  St.  Rep.  180;  D.  Sinclair  Co.  v. 
Waddill,  200  111.  17,  affirming  99  III.  App.  334; 
Himrod  Coal  Co.  v.  (lark,  197  111.  514,  affirm- 
ing 99  111.  App.  332;  Street's  Western  Stable 
Car  Line  v.  Bonander,  196  111.  15,  affirming  97 
111.  App.  601  ;  Western  Stone  Co.  v.  Muscial, 
196  111.  382,  89  Am.  St.  Rep.  325,  affirming 
96  III.  App.  288;  Ide  v.  Fratcher,  194  III.  55a, 
affirming  96  III.  App.  549;  McBeath  v.  Rawle, 
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192  111.  626,  affirming  93  III.  App.  212;  William 
Graver  l  ank-  Works  v.  O'Donnell,  191  111.  236, 
affirming  91  111.  App.  524;  Pressed  Steel  Car 
Co.  v.  Herath,  iio  III.  App.  596,  citing  20  Am. 
ami  Km;.  Kmyc.  of  Law  (2d  ed.)  55,  affirmed 
207  111.  576  ;  Pioneer  Fireproof  Constr.  Co.  v. 
Howell,  1S9  111.  123;  Montgomery  Coal  Co. 
v.  Barringer,  109  111.  App.  185;  Illinois  Steel 
Co.  v.  McNulty,  105  111.  App.  594;  Whalen  v. 
Utica  Hydraulic  Cement  Co.,  103  111.  App.  149; 
Frost  Mfg.  Co.  v.  Smith,  98  111.  App.  308, 
affirmed  197  111.  253;  Hass  v.  Chicago,  etc.,  R. 
Co.,  97  111.  App.  624 ;  McLean  County  Coal  Co. 
V.  Simpson,  97  111.  App.  21,  affirmed  196  111. 
258 ;  Knickerbocker  Ice  Co.  v.  Bernhardt,  95 
111.  App.  23;  Decatur  Cereal  Mill  Co.  v.  Bo- 
land,  95  111.  App.  601  ;  McFadden  v.  Sollitt,  94 
111.  App.  271  ;  Western  Tube  Co.  v.  Polobinski, 
94  111.  App.  640,  affirmed  102  111.  113. 

Indiana.  —  Southern  Indiana  R.  Co.  v.  Har- 
rell,  161  Ind.  689,  reversing  (Ind.  App.  1903) 
66  N.  E.  Rep.  1016;  Republic  Iron,  etc.,  Co.  v. 
Ohler,  161  Ind.  393;  Diamond  Block  Coal  Co. 
V.  Cuthbertson,  (Ind.  1905)  73  N.  E.  Rep.  818; 
Dill  v.  Marmon,  (Ind.  App.  1904)  71  N.  E.  Rep. 
669;  Chicago,  etc..  R.  Co.  v.  Wicker,  (Ind.  App. 

1904)  71  N.  E.  Rep.  223,  judgment  reversed  on 
rehearing  34  Ind.  App.  215,  La  Porte  Carriage 
Co.  v.  Sullender,  (Ind.  App.  1904)  71  N.  E. 
Rep.  922  ;  Avery  v.  Nordyke,  etc.,  Co.,  34  Ind. 
App.  541  ;  Baltimore,  etc.,  R.  Co.  v.  Roberts, 
161  Ind.  1  ;  Chicago,  etc.,  R.  Co.  v.  Martin, 
31  Ind.  App.  308;  Eureka  Block  Coal  Co.  v. 
Wells,  29  Ind.  App.  1  ;  Southern  Indiana  R.  Co. 
v.  Moore,  29  Ind.  App.  52. 

Iowa.  —  Hughes  v.  Iowa  Cent.  R.  Co.,  (Iowa 

1905)  103  N.  W.  Rep.  339;  Calloway  v.  Agar 
Packing  Co.,  (Iowa  1905)  104  N.  W.  Rep.  721  ; 
Barto  v.  Iowa  Telephone  Co.,  126  Iowa  241, 
106  Am.  St.  Rep.  347;  Lanza  v.  Le  Grand 
Quarry  Co.,  124  Iowa  659;  Shebeck  v.  National 
Cracker  Co.,  120  Iowa  414;  Lanza  v.  Le  Grand 
Quarry  Co.,  115  Iowa  299;  Forbes  v.  Boone 
Valley  Coal,  etc.,  Co.,  113  Iowa  94. 

Kansas.  —  Cudahy  Packing  Co.  v.  Sedlack, 
69  Kan.  472 ;  Schwarzschild  v.  Drysdale,  69 
Kan.  119;  Buoy  v.  Clyde  Milling,  etc.,  Co.,  68 
Kan.  436 ;  Good-eye  Min.  Co.  v.  Robinson,  67 
Kan.  510;  Schmalstieg  v.  Leavenworth  Coal  Co., 
65  Kan.  753. 

Kentucky.  —  Straight  Creek  Coal  Co.  v. 
Haney,  87  S.  W.  Rep.  11 14,  27  Ky.  L.  Rep. 
■117;  Paducah  R.,  etc.,  Co.  v.  Bell,  (Ky.  1905) 
85  S.  W.  Rep.  216;  Wilson  v.  Alpine  Coal  Co., 
118  Ky.  463;  Kentucky  Freestone  Co.  v.  Mc- 
Gee,  118  Ky.  306;  Harp  v.  Cumberland  Tele- 
phone, etc.,  Co.,  80  S.  W.  Rep.  510,  25  Ky.  L. 
Rep.  2133 ;  Logsdon  v.  Western  Brick  Co.,  79 
S.  W.  Rep.  290,  25  Ky.  L.  Rep.  2060  ;  Wilson 
v.  Chess,  etc.,  Co.,  117  Ky.  567;  Pfisterer  v. 
Peter,  117  Ky.  501.  quoting  20  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  55 ;  Monongahela 
River  Consol.  Coal,  etc.,  Co.  v.  Campbell,  78 
S.  W.  Rep.  405,  2=;  Ky.  L.  Rep.  1599;  Shanks 
v.  Citizens'  Gen.  Electric  Co.,  76  S.  W.  Rep. 
379.  25  Ky.  L.  Rep.  811:  Henderson  Tobacco 
Extracts  Works  v.  Wheeler,  116  Ky.  322;  St. 
Bernard  Coal  Co.  v.  Southard,  76  S.  W.  Rep. 
167,  25  Ky.  L.  Rep.  638;  Angel  v.  .Tellico  Coal 
Min.  Co.,  115  Ky.  728;  Tradewater  Coal  Co.  v. 
Johnson,  72  S.  W.  Rep.  274,  24  Ky.  L.  Rep. 
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1777;  Adams  Express  Co.  v.  Smith,  72  S.  W. 
Rep.  752,  24  Ky.  L.  Rep.  1915;  Reliance  Tex- 
tile, etc.,  Works  v.  Martin,  65  S.  W.  Rep.  809, 
23  Ky.  L.  Rep.  1O25;  Kollinsky  v.  Wood,  112 
Ky.  372. 

Louisiana.  —  Fuller  v.  Tremont  Lumber  Co., 
1 14  La.  266. 

Maine.  —  Erickson  v.  Monson  Consol.  Slate 
Co.,  100  Me.  107;  Snowdale  v.  United  Box 
Board,  etc.,  Co.,  (Me.  1905)  61  Atl.  Rep.  683  ; 
Caven  v.  Bodwell  Granite  Co.,  99  Me.  278 ; 
Stewart  v.  International  Paper  Co.,  96  Me.  30. 
See  Bewden  v.  Derby,  97  Me.  536,  94  Am.  St. 
Rep.  516. 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
Devers,  101  Md.  341  ;  Brager  v.  Austin,  99  Md. 
473;  Skinner  v.  McLaughlin,  94  Md.  524; 
Hearn  v.  Quillen,  94  Md.  39. 

Massachusetts.  —  Dawson  v.  Lawrence  Gas 
Light  Co.,  188  Mass.  481  ;  Kirk  v.  Sturdy,  187 
Mass.  87  ;  Foster  v.  New  York,  etc.,  R.  Co.,  187 
Mass.  21  ;  Chisholm  v.  New  England  Telephone, 
etc..  Co.,  185  Mass.  82;  Bartolomeo  v.  Mc- 
Knight,  178  Mass.  242. 

Michigan.  —  McDonald  v.  Champion  Iron, 
etc.,  Co.,  (Mich.  1905)  103  N.  W.  Rep.  829,  12 
Detroit  Leg.  N.  208 ;  McDonald  v.  Michigan 
Cent.  R.  Co.,  132  Mich.  372,  102  Am.  St.  Rep. 
426,  9  Detroit  Leg.  N.  700;  Hayes  v.  Stearns, 
130  Mich.  287,  9  Detroit  Leg.  N.  15;  Jarvis  v. 
Flint,  etc.,  R.  Co.,  128  Mich.  61,  8  Detroit  Leg. 
N.  527;  Wellihan  v.  National  Wheel  Co.,  128 
Mich.  1,  8  Detroit  Leg.  N.  487. 

Minnesota.  —  Carlson  v.  Haglin,  (Minn. 
1905)  104  N.  W.  Rep.  297;  Kohout  v.  New- 
man, (Minn.  1905)  104  N.  W.  Rep.  764;  Mer- 
rill v.  Pike,  94  Minn.  186;  Dieters  v.  St.  Paul 
Gaslight  Co.,  86  Minn.  474 ;  Ready  v.  Peavy 
Elevator  Co.,  89  Minn.  154;  Namyst  v.  Batz,  85 
Minn.  366. 

Missouri.  —  Fonts  v.  Swift,  113  Mo.  App. 
526  ;  Zeigenmeyer  v.  Charles  Goetz  Lime,  etc., 
Co..  113  Mo.  App.  330,  citing  20  Am.  and  Eng. 
Encyc.  of  Lav/  (2d  ed.)  55;  Gibson  v.  Midland 
Bridge  Co.,  112  Mo.  App.  594;  Purcell  v.  Ten- 
nent  Shoe  Co.,  187  Mo.  276;  Briner  v.  Chicago, 
etc..  R.  Co.,  (Mo.  App.  1905)  85  S.  W.  Rep. 
653  ;  Mathis  v.  Kansas  City  Stock- Yards  Co., 
185  Mo.  434:  Livengood  v.  Joplin-Galena 
Consol.  Lead,  etc.,  Co.,  170  Mo.  229;  Gayle  v. 
Missouri  Car,  etc.,  Co.,  177  Mo.  427;  Harff  v. 
Green,  168  Mo.  308;  Minnier  v.  Sedalia,  etc., 
R.  Co.,  167  Mo.  99;  Wendler  v.  People's  House 
Furnishing  Co.,  165  Mo.  527;  Hurst  v.  Kansas 
City,  etc.,  R.  Co.,  163  Mo.  309,  85  Am.  St.  Rep. 
539;  Shore  v.  American  Bridge  Co.,  111  Mo. 
App.  278;  Neves  v.  Green,  11 1  Mo.  App.  634; 
Depuy  v.  Chicago,  etc.,  R.  Co.,  no  Mo.  App. 
110;  Nash  v.  Kansas  City  Hydraulic  Press 
Brick  Co.,  100  Mo.  App.  600;  Cameron  v.  B. 
Roth  Tool  Co.,  108  Mo.  App.  265  ;  Stumbo  v. 
Duluth  Zinc  Co.,  100  Mo.  App.  635;  Wendall 
v.  Chicago,  etc.,  R.  Co.,  100  Mo.  App.  536; 
Sinberg  v.  Falk  Co.,  98  Mo.  App.  546  ;  Cothron 
v.  Cudahy  Packing  Co.,  38  Mo.  App.  343  ;  Bor- 
den v.  Falk  Co.,  97  Mo.  App.  566  :  Prophet  v. 
Kemper,  95  Mo.  App.  219:  Zellars  v.  Missouri 
Water,  etc.,  Co.,  92  Mo.  App.  107;  Knight  v. 
Sadtler  Lead,  etc.,  Co.,  91  Mo.  App.  574;  Lee 
v.  St.  Louis,  etc.,  R.  Co.,  112  Mo.  App.  372; 
Scott  v.  Springfield,  81  Mo.  App.  312;  Carter  v. 
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Baldwin,  107  Mo.  App.  217;  Browning  v. 
Kasten,  107  Mo.  App.  59;  Kelley  v.  Chicago, 
etc.,  R.  Co.,  105  Mo.  App.  365  ;  Rogers  v.  Meyer- 
son  Printing  Co.,  103  Mo.  App.  683 ;  Harring- 
ton v.  Wabash  R.  Co.,  104  Mo.  App.  663;  Hunt 
v.  Desloge  Consoi.  Lead  Co.,  104  Mo.  App.  377; 
Glasscock  v.  Swofford  Bros.  Dry  Goods  Co., 
(Mo.  App.  1903)  74  S.  W.  Rep.  1039. 

Montana.  —  Shaw  v.  New  Year  Gold  Mines 
Co.,  31  Mont.  138;  McCabe  v.  Montana  Cent.  R. 
Co.,  30  Mont.  323. 

Nebraska.  —  New  Omaha  Thompson-Houston 
Electric  Light  Co.  v.  Rombold,  68  Neb.  54,  71. 

New  Hampshire.  —  Wallace  v.  Boston,  etc.,  R. 
Co..  72  N.  H.  504;  Thompson  v.  Bartlett,  71  N. 
H.  174,  93  Am.  St.  Rep.  504;  Story  v.  Concord, 
etc.,  R.  Co.,  70  N.  H.  364. 

Nciv  Jersey.  —  Kalker  v.  Hedden,  (N.  J. 
1905)  61  All.  Rep.  395  ;  D'Agostino  v.  Pennsyl- 
vania R.  Co.,  (N.  J.  1905)  60  Atl.  Rep.  11 13; 
Burns  v.  Delaware,  etc.,  Tel.,  etc.,  Co.,  70  N. 
J.  L.  745  :  Albanese  v.  Central  R.  Co.,  70  N.  J. 
L.  241;  Meany  v.  Standard  Oil  Co.,  (N.  J. 
1903)  55  Atl.  Rep.  653;  Smith  v.  Erie  R.  Co., 
67  N.  J.  L.  636. 

New  York.  —  Bateman  v.  New  York  Cent, 
etc.,  R.  Co.,  178  N.  Y.  84,  reversing  67  N.  Y. 
App.  Div.  241  ;  Simone  v.  Kirk,  173  N.  Y.  7, 
reversing  57  N.  Y.  App.  Div.  461  ;  McGuire  v. 
Bell  Telephone  Co.,  167  N.  Y.  208,  affirming 
( Supm.  Ct.  App.  Div.)  66  N.  Y.  Supp.  11 37; 
Finn  v.  Cassidy,  165  N.  Y.  584,  affirming  (Supm. 
Ct.  App.  Div.)  57  N.  Y.  Supp.  1138;  Eastland 
V.  Clarke,  165  N.  Y.  420,  reversing  28  N.  Y. 
App.  Div.  621  ;  Corrigan  v.  Oceanic  Steam  Nav. 
Co.,  (Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.) 
368 :  Irish  v.  Union  Bag,  etc.,  Co.,  103  N.  Y. 
App.  Div.  45  ;  Stenger  v.  Buffalo  Union  Fur- 
nace Co..  98  N.  Y.  App.  Div.  361  ;  Diamond  v. 
Planet  Mills  Mfg.  Co..  97  N.  Y.  App.  Div.  43  ; 
Schermerhorn  v.  Glens  Falls  Portland  Cement 
Co.,  94  N.  Y.  App.  Div.  600  ;  Nelson  v.  Young, 
91  N.  Y.  App.  Div.  457,  affirmed  180  N.  Y.  523  ; 
Franck  v.  American  Tartar  Co.,  91  N.  Y.  App. 
Div.  571  ;  Ryan  v.  Third  Ave.  R.  Co..  92  N.  Y. 
App.  Div.  306  ;  Wood  v.  New  York  Cent.,  etc., 
R.  Co.,  93  N  Y.  App.  Div.  53  ;  Leaux  v.  New 
York,  87  N.  Y.  App.  Div.  405  ;  Wolf  v.  Devitt, 
83  N.  Y.  App.  Div.  42,  affirmed  without  opinion 
179  N.  Y.  569;  Carena  v.  Zanmatti,  82  N.  Y. 
App.  Div.  11  ;  Duggan  v.  Phelps,  82  N.  Y.  App. 
Div.  509:  Hoelter  v.  McDonald,  82  N.  Y.  App. 
Div.  423  ;  Walsh  v.  New  York,  etc.,  R.  Co..  80 
N.  Y.  App.  Div.  316,  affirmed  without  opinion 
178  N.  Y.  588;  Devaney  v.  Degnon-McT.ean 
Constr.  Co.,  70  N.  Y.  App.  Div.  62,  affirmed 
without  opinion  178  N.  Y.  620;  Ward  v. 
Naughton,  74  N.  Y.  App.  Div.  68 ;  O'Connall 
v.  Thompson-Starrett  Co.,  72  N.  Y.  App.  Div. 
47 ;  True  v.  Niagara  Gorge  R.  Co.,  70  N.  Y. 
App.  Div.  385.  affirmed  without  opinion  175  N. 
Y.  487 ;  Eichholz  v.  Niagara  Falls  Hydraulic 
Power,  etc.,  Co.,  68  N.  Y.  App.  Div.  441, 
affirmed  without  opinion  174  N.  Y.  519;  Dyer 
V.  Brown,  64  N.  Y.  Ann.  Div.  89,  appeal  dis- 
missed 170  N.  Y.  616;  Witkowski  v.  George  W. 
Carter,  etc..  Co.,  60  N.  Y.  Apn.  Div.  577  ; 
Meeker  v.  C.  R.  Remington,  etc.,  Co.,  62  N.  Y. 
App.  Div.  472;  Dorney  v.  O'Neill,  60  N.  Y. 
Ann.  Div.  19,  affirmed  without  opinion  172 
"N.  Y.  595  ;  Kiras  v.  Nichols  Chemical  Co.,  59  N. 
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Y.  App.  Div.  79;  Pilkey  v.  Harrower,  59  N.  Y. 
App.  Div.  378  ;  Wiedeman  v.  Everard,  56  N.  Y. 
App.  Div.  358,  appeal  dismissed  without  opinion 
166  N.  Y.  598;  Pursley  v.  Edge  Moor  Bridge 
Works,  56  N.  Y.  App.  Div.  71,  affirmed  with- 
out opinion  168  N.  Y.  589  ;  Hoes  v.  Ocean 
Steamship  Co.,  56  N.  Y.  App.  Div.  259,  affirmed 
without  opinion  170  N.  Y.  581  ;  Hatton  v.  Hil- 
ton Bridge  Constr.  Co.,  42  N.  Y.  App.  Div.  398, 
affirmed  without  opinion  167  N.  Y.  590  ;  Tully 
v.  New  York,  etc.,  Steamship  Co.,  10  N.  Y. 
App.  Div.  463,  affirmed  without  opinion  162  N. 
Y.  614;  Cavanagh  v.  O'Neill,  27  N.  Y.  App. 
Div.  48,  affirmed  without  opinion  161  N.  Y. 
657.  See  Riola  v.  New  York  Cent.,  etc.,  R.  Co., 
97  N.  Y.  App.  Div.  252. 

North  Carolina.  —  Hicks  v.  Naomi  Falls 
Mfg.  Co.,  138  N.  Car.  319;  Hedrick  v.  Southern 
R.  Co.,  136  N.  Car.  510;  Dorsett  v.  Clement 
Ross  Mfg.  Co.,  131  N.  Car.  254;  McCord  v. 
Southern  R.  Co.,  138  N.  Car.  491  ;  McDougald 
v.  Lumberton,  129  N.  Car.  200;  Myers  v.  Con- 
cord Lumber  Co.,  129  N.  Car.  252. 

Ohio.  —  Davis  v.  Turner,  69  Ohio  St.  101  ; 
Wellston  Coal  Co.  v.  Smith,  65  Ohio  St.  70, 
87  Am.  St.  Rep.  547  ;  Green  v.  New  York,  etc., 
R.  Co..  26  Ohio  Cir.  Ct.  609  ;  Kracht  v.  Lake 
Shore,  etc..  R.  Co.,  25  Ohio  Cir.  Ct.  521  ;  New 
York,  etc.,  R.  Co.  v.  Roe,  25  Ohio  Cir.  Ct.  628 ; 
Fcrlich  v.  Cranl.er,  11  Ohio  Cir.  Dec.  592,  21 
Ohio  Cir.  Ct.  615. 

Oklahoma.  —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co..  13  Okla.  356. 

Oregon.  —  Busch  v.  Robinson,  (Oregon  1905) 
81  Pac.  Rep.  237  ;  Sorenson  v.  Oregon  Power 
Co.,  (Oregon  1905)  82  Pac.  Rep.  10;  Mund- 
henke  V.  Oregon  City  Mfg.  Co.,  (Oregon  1905) 
81  Pac.  Rep.  977  ;  Geldard  v.  Marshall,  43  Ore- 
gon 438;  Miller  v.  Inman,  40  Oregon  161; 
Robinson  v.  Taku  Fishing  Co.,  42  Oregon  537  ; 
Hough  Grants  Pass  Power  Co.,  41  Oregon 
531:  Johnson  v.  Portland  Stone  Co.,  40  Ore- 
gon 436. 

Pennsylvania.  —  Schiglizza  v.  Dunn,  211  Pa. 
St.  253.  107  Am.  St.  Rep.  549;  Butterman  v. 
McClintic-Marshall  Constr.  Co..  206  Pa.  St. 
82;  Williams  "'.  Clark,  204  Pa.  St.  416;  Surlcs 
v  Kistler.  202  Pa.  St.  289  ;  McCarthy  v.  Shone- 
man,  198  Pa.  St.  568;  Garrity  v.  Pennsylvania 
Casting,  etc.,  Co.,  17  Pa.  Super.  Ct.  623;  Con- 
ley  v.  Lincoln  Foundry  Co.,  14  Pa.  Super.  Ct. 
626.    See  Baldwin  v.  Urner,  206  Pa.  Si.  459. 

Rhode  Island.  —  McLaughlin  v.  Atlantic 
Mills,  27  R.  I.  158;  Vartanian  v.  New  York, 
etc.,  R.  Co.,  25  R.  I.  398;  Collins  v.  Harrison. 
25  R.  I.  489  ;  Carll  v.  Interstate  Consoi.  R.  Co., 
23  R.  I.  592  ;  Benson  v.  New  York,  etc.,  Co.,  23 
R.  I.  147;  Flynn  v.  Shaw,  22  R.  I.  328;  McGar 
v.  National,  etc.,  Worsted  Mills,  22  R.  I.  347. 
See  King  v.  Interstate  Consoi.  St.  R.  Co.,  23  R. 
I.  S83. 

South  Carolina.  —  Willis  v.  Cherokee  Falls 
Mfg.  Co.,  72  S..Car.  126;  Riggers  v.  Catawba 
Power  Co.,  72  S.  Car.  264;  Sanders  v.  Aiken 
Mfg.  Co..  71  S.  Car.  58. 

Tennessee.  —  Freeman  v.  Illinois  Cent.  R. 
Co..  107  Tenn  340;  Louisville,  etc.,  R.  Co.  v. 
Jackson,  106  Tenn.  438. 

Texas. —  Prnffitt  v.  Missouri,  etc.,  R.  Co,.  05 
Tex.  50-? ;  Missouri,  etc.,  R.  Co.  v.  Kellermnn, 
Tex.  Civ.  App.  1905)  87  S.  W.  Rep.  401  ;  Cane 
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Bell  K.  Co.  v.  Crosfon,  (Tex.  Civ.  App.  1905) 
87  S>  W.  Rep.  867  ;  Gulf,  etc.,  R.  Co.  v.  Mel- 
ville, (.lex.  Civ.  App.  1905)  87  S.  W.  Rei>.  863; 
lexas  Lent.  K.  Co.  v.  Phillips,  (Tex.  Civ.  App. 
1905)  S7  S.  W.  Rep.  187;  Ft.  Worth,  etc.,  R. 
Co.  v.  Smith,  (Tex.  Civ.  App.  1905)  87  S.  W. 
Rep.  371;  Austin  v.  Forbis,  (Tex.  Civ.  App. 
1905)  86  S.  W.  Rep.  29;  Texas,  etc.,  R.  Co. 
v.  Hemphill,  (Tex.  Civ.  App.  1905)  80  S.  W. 
Rep.  350 ;  San  Antonio  Foundry  Co.  v.  Drish, 
(Tex.  Civ.  App.  1905)  85  S.  W.  Rep.  440; 
Missouri,  etc.,  R.  Co.  v.  Keefe,  (Tex.  Civ.  App. 
1905)  84  S.  VV.  Rep.  679;  Galveston,  etc.,  R.  Co. 
v.  Manns,  (Tex.  Civ.  App.  1904)  84  S.  W.  Rep. 
254;  International,  etc.,  R.  Co.  v.  Jacobs,  (Tex. 
Civ.  App.  1904)  84  S.  W.  Rep.  288;  Hightower 
v.  Gray,  36  Tex.  Civ.  App.  674 ;  San  Antonio, 
etc.,  R.  Co.  v.  Stevens,  (Tex.  Civ.  App.  1904) 
83  S.  W.  Rep.  235 ;  Missouri,  etc.,  R.  Co.  v. 
Baker.  35  Tex.  Civ.  App.  542  ;  Consumers  Cotton 
Oil  Co.  v.  Jonte,  36  Tex.  Civ.  App.  18;  Galves- 
ton, etc.,  R.  Co.  v.  Butshek,  34  Tex.  Civ.  App. 
194;  Gulf,  etc.,  R.  Co.  v.  Cooper,  33  Tex.  Civ. 
App.  310;  Galveston,  etc.,  R.  Co.  v.  Walker, 
(Tex.  Civ.  App.  1903)  76  S.  W.  Rep.  228; 
Missouri,  etc.,  R.  Co.  v.  Jones,  (Tex.  Civ.  App. 
1903)  75  S.  W.  Rep.  53;  General  Electric  Co. 
v.  Murray,  32  Tex.  Civ.  App.  226  ;  Rea  v.  St. 
Louis  Southwestern  R.  Co.,  (Tex.  Civ.  App. 
1903)  73  S.  W.  Rep.  555  ;  Galveston,  etc.,  R.  Co. 
v.  Mortson,  31  Tex.  Civ.  App.  142;  Galveston, 
etc.,  R.  Cc.  v.  Pendleton,  30  Tex.  Civ.  App. 
431  ;  American  Cotton  Co.  v.  Smith,  29  Tex. 
Civ.  App.  425  ;  Galveston,  etc.,  R.  Co.  v.  Jen- 
kins. 29  Tex.  Civ.  App.  440  ;  Bering  Mfg.  Co. 
v.  Peterson,  28  Tex.  Civ.  App.  194;  Dupree  v. 
Tamborilla.  27  Tex.  Civ.  App.  603  ;  Galveston, 
etc.,  R.  Co.  v.  Buch,  27  Tex.  Civ.  App.  283 ; 
Burns  v.  Merchants,  etc.,  Oil  Co.,  26  Tex.  Civ. 
App.  223 ;  Missouri,  etc.,  R.  Co.  v.  Johnson, 
(Tex.  Civ.  App.  1901)  67  S.  W.  Rep.  769;  Gal- 
veston, etc.,  R.  Co.  v.  English,  (Tex.  Civ.  App. 
1000)  59  S.  W.  Rep.  626. 

Utah.  —  Merrill  v.  Oregon  Short  Line  R.  Co., 
20  Utah  264;  Roth  v.  Eccles,  (Utah  1905)  79 
Pac.  Rep.  918;  Garity  v.  Bullion-Beck,  etc., 
Min.  Co.,  27  Utah  534;  Christienson  v.  Rio 
Grande  Western  R.  Co.,  27  Utah  132,  101  Am. 
St.  Rep.  945  ;  Braegger  v.  Oregon  Short  Line  R. 
Co.,  24  Utah  391  ;  Downey  v.  Gemini  Min.  Co., 
24  TJtah  431,  91  Am.  St..  Rep.  798;  Palmquist 
v.  Min?.  etc.,  Supply  Co.,  25  Utah  257  ;  Hill  v. 
Southern  Pac.  R.  Co.,  23  Utah  94. 

Vermont.  —  Morrisette  v.  Canadian  Pac.  R. 
Co..  74  Vt.  232. 

Virginia.  —  Pocahontas  Collieries  Co.  v. 
Rukas.  (Va.  1905)  51  S.  E.  Rep.  449;  Black 
v.  Virginia  Portland  Cement  Co.,  (Va.  1905) 
51  S.  E.  Rep.  831^  Norfolk,  etc.,  R.  Co.  v. 
Cheatwood,  103  Va.  356;  Virginia  Portland 
Cement  Co.  v.  Luck,  103  Va.  427;  Chesapeake, 
etc.,  R.  Co.  v.  Pierce,  103  Va.  99 ;  Southern 
R.  Co.  v.  Oliver,  102  Va.  710;  Parlett  v.  Dunn, 
102  Va.  459;  Persinger  v.  Allegheny  Ore.  etc., 
Co.,  102  Va.  350 ;  Atlantic,  etc.,  R.  Co.  v.  West, 
101  Va.  13. 

Washington.  —  Hall  v.  West,  etc.,  Mill  Co., 
30  Wash.  .447 ;  Miller  v.  Moran  Bros.  Co.,  39 
W.-sh.  631  :  Smith  v.  Hecln  Min.  Co.,  38  Wash. 
454 ;  Dean  n.  Oregon  R..  etc.,  Co..  38  Wash. 
565 ;    Gaudie   v.    Northern    Lumber   Co.,  34 
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Wash.  34;  Wilson  v.  Northern  Pac.  R.  Co.,  31 
Wash.  67  ;  Myrberg  v.  Baltimore,  etc.,  Min., 
etc.,  Co.,  25  Wash.  364;  McDonald  v.  Svenson, 
25  Wash.  441;  Shannon  v.  Consolidated  Tiger, 
etc.,  Min.  Co.,  24  Wash.  119;  Metzler  v.  Mc- 
Kcnzie,  34  Wash.  470  ;  Steeples  v.  Panel,  etc., 
Co.,  33  Wash.  359;  McMillan  v.  North  Star 
Min.  Co.,  32  Wash.  579,  98  Am.  St.  Rep.  908 ; 
Decker  v.  Stimson  Mill  Co.,  31  Wash.  522; 
Goldthorpe  v.  Clark-Nickerson  Lumber  Co.,  31 
Wash.  467 ;  Goe  v.  Northern  Pac.  R.  Co.,  30 
Wash.  654 ;  Morton  v.  Moran  Bros.  Co., 
30  Wash.  362  ;  Green  v.  Western  American  Co., 
30  Wash.  87  ;  Costa  v.  Pacific  Coast  Co.,  26 
Wash.  138.  See  Rush  v.  Spokane  Falls,  etc., 
R.  Co.,  23  Wash.  501. 

West  Virginia.  —  Purkey  v.  Southern  Coal, 
etc.,  Co.,  57  W.  Va.  595  ;  Fulton  v.  Crosby,  etc., 
Co.,  57  W.  Va.  91  ;  Williams  v.  Belmont  Coal, 
etc.,  Co.,  55  W.  Va.  84;  Giebell  v.  Collins  Co., 
54  W.  Va.  518. 

Wisconsin.  —  Mueller  v.  Northwestern  Iron 
Co.,  125  Wis.  326;  Williams  v.  North  Wiscon- 
sin Lumber  Co.,  124  Wis.  328;  Baumann  v.  C. 
Reiss  Coal  Co.,  118  Wis.  330;  Nix  v.  C.  Reiss 
Coal  Co.,  114  Wis.  493;  Groth  v.  Thomann,  110 
Wis.  488. 

Duty  as  to  Telegraph  Poles.  —  It  has  been  held 
that  it  was  the  duty  of  a  railroad  company  to 
equip  its  telegraph  system  in  the  first  instance 
in  such  a  manner  that  the  poles  would  furnish 
a  reasonably  safe  place  for  its  employees  to 
work  upon  in  stringing,  repairing,  altering,  or 
removing  the  wires.  Riker  v.  New  York,  etc., 
R.  Co.,  64  N.  Y.  App.  Div.  357. 

Degree  of  Care.  —  The  obligation  of  the 
master  as  to  furnishing  the  employee  a  safe 
place  to  work  is  discharged  by  the  exercise  of 
reasonable  care.  Fuller  v.  Ann  Arbor  R.  Co., 
(Mich.  1905)  104  N.  W.  Rep.  414,  12  Detroit 
Leg.  N.  348. 

On  the  ground  that  it  is  the  duty  of  the 
master  to  use  ordinary  care  only  in  providing 
a  reasonably  safe  place  for  his  servant  to  work, 
and  to  use  in  going  to  and  from  his  work,  it 
was  held  to  be  error  to  instruct  the  jury,  in  an 
action  by  a  servant  against  his  master  to  re- 
cover for  personal  injuries,  that  it  was  the 
absolute  duty  of  the  defendant  to  afford  the 
plaintiff  a  reasonably  safe  passageway  to  and 
fi'om  his  work.  Himrod  Coal  Co.  v.  Clingan, 
114  HI-  App.  568. 

In  a  case  in  which  the  jury  were  told  that 
it  was  the  duty  of  the  defendant  to  provide  a 
safe  place  for  the  plaintiff  to  work  in.  and  if. 
in  this  respect,  there  was  negligence,  plaintiff 
was  entitled  to  recover,  it  was  held  that  the 
instruction  was  erroneous  in  that  the  duty  of 
the  defendant  was  said  to  be  to  provide  an 
absolutely,  and  not  a  reasonably,  safe  place  in 
which  to  work.  Greeley  v.  Foster,  32  Colo. 
292. 

In  an  action  in  which  it  was  admitted  that 
the  work  place  was  dangerous,  it  was  held  that 
the  defendant  was  not  injured  by  an  instruc- 
tion that  "  it  is  the  duty  of  the  employer  to 
furnish  a  suitable  and  safe  place  for  his  em- 
ployees to  work,"  although  the  true  rule  is 
that  the  place  must  be  reasonably  suitable  and 
PTfe.  Grijalva  v'.  Southern  Pac.  Co.,  137  Cal. 
569- 
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57.    See  notes  i,  2,  3,  4. 

Proximate  Cause  of  Injury,  —  To  render  a 
master  liable  for  injuries  sustained  by  ser- 
vants through  his  negligence  in  failing  to  pro- 
vide and  maintain  a  safe  place  to  work,  the 
negligence  of  the  master  must  have  been  the 
proximate  cause  of  the  injuries.  In  re  Michi- 
gan Steamship  Co.,  133  Fed.  Rep.  577. 

57.  1.  Duty  to  Maintain  Place  in  Safe  Con- 
dition.—  In  re  Michigan  Steamship  Co.,  133  Fed. 
Rep.  577  ;  Union  Traction  Co.  v.  Buckland,  34 
Ind.  App.  420;  Pfisterer  v.  Peter,  117  Ky.  501, 
quoting  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  56  and  57  ;  Jensen  v.  Commodore  Min.  Co., 
94  Minn.  53;  Dieters  v.  St.  Paul  Gaslight  Co., 
86  Minn.  474;  Louisville,  etc.,  R.  Co.  v.  Jack- 
son, 106  Term.  438;  Galveston,  etc.,  R.  Co.  v. 
Manns,  (Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  254. 

2.  Care  Required  Commensurate  with  Character 
of  Service. —  Bunker  Hill,  etc.,  Min.,  etc.,  Co.  v. 
Jones,  (C.  C.  A.)  130  Fed.  Rep.  813;  Armour 
v.  Golkowska,  202  111.  144,  citing  20  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  57,  affirming  95 
111.  App.  492  ;  Barto  v.  Iowa  Telephone  Co.,  126 
Iowa  241,  106  Am.  St.  Rep.  347;  Reilly  v.  Troy 
Brick  Co.,  108  N.  Y.  App.  Div.  108. 

The  duty  to  exercise  care  to  provide  a  safe 
place  to  work  is  always  to  be  considered  in  view 
of  the  character  of  work  to  be  performed  and 
the  ordinary  hazards  of  the  employment. 
Pressed  Steel  Car  Co.  v.  Herath,  110  111.  App. 
596,  affirmed  207  III.  576. 

3.  Negligence  of  Master  Not  an  Assumed  Risk. 
—  Diamond  Block  Coal  Co.  v.  Cuthbertson, 
(Ind.  1905)  73  N.  E.  Rep.  818;  Pfisterer  v. 
Peter,  117  Ky.  501,  quoting  20  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  57.  See  infra,  this 
title,  the  cases  supplementing  page  123,  note  1. 

4.  Servant  May  Assume  that  Master  Has  Per- 
formed Duty — United  States.  —  Bunker  Hill, 
etc.,  Min.,  etc.,  Co.  v.  Jones,  (C.  C.  A.)  130  Fed. 
Rep.  813.  Compare  Florence,  etc.,  R.  Co.  v. 
Whipps,  (C.  C.  A.)  138  Fed.  Rep.  13. 

Alabama.  —  Northern  Alabama  R.  Co.  v.  Shea, 
142  Ala.  119;  Western  R.  Co.  v.  Russell,  (Ala. 
1905)  39  So.  Rep.  311  ;  E.  E.  Jackson  Lumber 
Co.  v.  Cunningham,  141  Ala.  206;  Osborne  v. 
Alabama  Steel,  etc.,  Co.,  135  Ala.  571. 

California.  —  Davis  v.  Diamond  Carriage,  etc., 
Co.,  146  Cal.  59. 

Illinois.  —  Hansell-Elcock  Foundry  Co.  J'. 
Clark,  214  111.  399,  affirming  115  111.  App.  209; 
Kellyvillc  Coal  Co.  v.  Strine,  217  111.  516;  Allen 
B.  Wrisley  Co.  v.  Burke,  203  111.  250,  affirming 

106  111.  App.  30  ;  Armour  v.  Golkowska,  202  111. 
144,  affirming  95  111.  App.  492  ;  Himrod  Coal  Co. 
v.  Clark,  197  111.  514,  affirming  99  III.  App.  332; 
Western  Stone  Co.  v.  Muscial,  196  111.  382,  89 
Am.  St.  Rep.  325,  affirming  96  111.  App.  288  ; 
Illinois  Steel  Co.  v.  McFadden,  196  111.  344,  89 
Am.  St.  Rep.  319;  Wells  v.  Bourdages,  193  111. 
328;  Chicago,  etc.,  R.  Co.  v.  Kinnare,  190  111. 
9,  affirming  91  III.  App.  508;  Illinois  Terminal 
R.  Co.  v.  Thompson,  210  111.  226,  affirming  112 
111.  App.  463  ;  Barnett,  etc.,  Co.  v.  Schlapka,  208 
111.  426,  affirming  110  111.  App.  672;  Cichowicz  v. 
International  Packing  Co.,  206  111.  346,  affirming 

107  111.  App.  234;  Moinence  Stone  Co.  v.  Tur- 
rell,  205  111.  s  1 5  ;  Chicago,  etc.,  R.  Co.  v.  Kin- 
hare,  iis  HI.  App.  132;  Pressed  Steel  Car  Co. 


v.  Herath,  110  111.  App.  596,  affirmed  207  111. 
576;  Chicago,  etc.,  R.  Co.  v.  Huff,  104  111.  App. 
S94 ;  Whalen  v.  Utica  Hydraulic  Cement  Co., 
103  111.  App.  149;  Chicago,  etc.,  R.  Co.  v.  Vi- 
pond,  101  111.  App.  607  ;  Illinois  Steel  Co.  v. 
Mann,  100  111.  App.  367,  affirmed  197  111.  186; 
Hass  v.  Chicago,  etc.,  R.  Co.,  97  111.  App.  624  ; 
McLean  County  Coal  Co.  v.  Simpson,  97  III. 
App.  21,  affirmed  196  111.  258;  Chicago,  etc.,  R. 
Co.  v.  Cleveland,  92  111.  App.  308  ;  La  Salle  v. 
Kostka,  92  111.  App.  91,  affirmed  190  111.  130; 
Alabaster  Co.  v.  Lonergan,  90  111.  App.  353. 
But  compare  Erie,  etc.,  Transp.  Co.  v.  Gaines, 
1 12  111.  App.  189. 

Indiana.  —  Southern  R.  Co.  v.  Sittasen,  (Ind. 
App.  1905)  74  N.  E.  Rep.  898;  Diamond  Block 
Coal  Co.  v.  Cuthbertson,  (Ind.  1905)  73  N.  E. 
Rep.  818,  (Ind.  App.  1903)  67  N.  E.  Rep.  558; 
Baltimore,  etc.,  R.  Co.  v.  Roberts,  161  Ind.  1  ; 
Chicago,  etc.,  R.  Co.  v.  Martin,  31  Ind.  App. 
308  ;  Chicago,  etc.,  R.  Co.  v.  Lee,  29  Ind.  App. 
.480. 

Iowa.  —  Lanza  v.  Le  Grand  Quarry  Co.,  124 
Iowa  659;  Coles  v.  Union  Terminal  R.  Co.,  124 
Iowa  48;  Calloway  v.  Agar  Packing  Co.,  (Iowa 
1905)  104  N.  W.  Rep.  721  ;  Hamilton  v.  Men- 
dota  Coal,  etc.,  Co.,  120  Iowa  147;  Gorham  v. 
Sioux  City  Stock  Yards  Co.,  118  Iowa  749. 

Kansas.  — ■  Schwarzschild  v.  Drysdale,  69  Kan. 
119;  Hoffmeier  v.  Kansas  City-Leavenworth  R. 
Co.,  68  Kan.  831  ;  Emporia  v.  Kowalski,  66  Kan. 
64. 

Kentucky.  — ■  Louisville,  etc.,  R.  Co.  v.  Poul- 
ter,  84  S.  W.  Rep.  576,  27  Ky.  L.  Rep.  193  ; 
Wilson  v.  Alpine  Coal  Co.,  118  Ky.  463;  Ken- 
tucky Freestone  Co.  v.  McGee,  118  Ky.  306; 
Harp  v.  Cumberland  Telephone,  etc.,  Co.,  80  S. 
W.  Rep.  510,  25  Ky.  L.  Rep.  2133  ;  East  Jellico 
Coal  Co.  v.  Golden,  79  S.  W.  Rep.  291,  25  Ky. 
L.  Rep.  2056;  Pfisterer  v.  Peter,  117  Ky.  501, 
quoting  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  57  ;  St.  Bernard  Coal  Co.  v.  Southard,  76 
S.  W.  Rep.  167,  25  Ky.  L.  Rep.  638;  Henderson 
Tobacco  Extracts  Works  v.  Wheeler,  116  Ky. 
322 ;  Adams  Express  Co.  v.  Smith,  72  S.  W. 
Rep.  752,  24  Ky.  L.  Rep.  1915  ;  Tradewater  Coal 
Co.  v.  Johnson,  72  S.  W.  Rep.  274,  24  Ky.  L. 
Rep.  1777- 

Louisiana.  —  Hailey  v.  Texas,  etc.,  R.  Co.,  113 
La.  533- 

Maine.  —  Caven  v.  Bodwell  Granite  Co.,  99 
Me.  278. 

Massachusetts.  —  Edgar  v.  New  York,  etc., 
R.  Co.,  188  Mass.  420  ;  Bartolomeo  v.  McKnight, 
178  Mass.  242. 

Michigan.  —  Clark  v.  Wolverine  Portland  Ce- 
ment Co.,  138  Mich.  673,  11  Detroit  Leg.  N. 
723  ;  Hayes  v.  Stearns,  130  Mich.  287,  9  Detroit 
Leg.  N.  1 5- 

Minnesota. — -Merrill  v.  Pike,  94  Minn.  186; 
Dieters  v.  St.  Paul  Gaslight  Co.,  86  Minn.  474. 

Missouri.  —  Browning  v.  Kasten,  107  Mo. 
App.  50- 

Montana.  —  McCabe  v.  Montana  Cent.  R.  Co., 
30  Mont.  323. 

Nav  Hampshire.  —  Thompson  v.  Bartlett,  71 
N.  H.  174,  93  Am.  St.  Rep.  504. 

New  Jersey.  —  Smith  v.  Eric  R.  Co.,  67  N.  J. 
L.  636. 
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Next)  York.  —  Simonc  v.  Kirk,  173  N.  Y.  7, 
reversing  57  N.  Y.  App.  Div.  461  ;  Eastland  v. 
Clarke,  165  N.  Y.  420,  reversing  28  N.  Y.  App. 
Div.  621  ;  Walsh  v.  New  York,  etc.,  R.  Co.,  80 
N.  Y,  App,  Div.  316,  affirmed  without  opinion 
178  N.  Y.  588;  Eichholz  v.  Niagara  Falls  Hy- 
draulic Power,  etc.,  Co.,  68  N.  Y.  App.  Div.  441, 
affirmed  without  opinion  174  N.  Y.  519;  Wiede- 
man  v.  Everard,  56  N.  Y.  App.  Div.  358,  appeal 
dismissed  without  opinion  166  N.  Y.  598. 

North  Carolina. — ■  Wilkie  v.  Raleigh,  etc.,  R. 
C,  127  N.  Car.  203. 

Ohio. — -Davis  v.  Turner,  69  Ohio  St.  101  ; 
Wellston  Coal  Co.  v.  Smith,  65  Ohio  St.  70,  87 
Am.  St.  Rep.  547  ;  Strabler  v.  Toledo  Bridge  Co., 
11  Ohio  Cir.  Dec.  87.  See  New  York,  etc.,  R. 
Co.  v.  Roe,  25  Ohio  Cir.  Ct.  628. 

Oregon.  —  Miller  v.  Inman,  40  Oregon  161. 

T ennessee.  —  Freeman  v.  Illinois  Cent.  R.  Co., 
107  Tenn.  340. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Kellerman, 
(Tex.  Civ.  App.  1905)  87  S.  W.  Rep.  401  ;  Hyn- 
son  v.  St.  Louis  Southwestern  R.  Co.,  (Tex.  Civ. 
App.  1905)  86  S.  W.  Rep.  928;  Galveston,  etc., 
R.  Co.  v.  Manns,  (Tex.  Civ.  App.  1904)  84  S. 
W.  Rep.  254 ;  Texas,  etc.,  R.  Co.  v.  Kelly,  34 
Tex.  Civ.  App.  21,  affirmed  98  Tex.  123  ;  Galves- 
ton, etc.,  R.  Co.  v.  Brown,  33  Tex.  Civ.  App. 
589  ;  International,  etc.,  R.  Co.  v.  Moynahan,  33 
Tex.  Civ.  App.  302  ;  Galveston,  etc.,  R.  Co.  v. 
Mortson,  31  Tex.  Civ.  App.  142  ;  Dupree  v. 
Alexander,  29  Tex.  Civ.  App.  31  ;  Missouri,  etc., 
R.  Co.  v.  Johnson,  (Tex.  Civ.  App.  1901)  67  S. 
W.  Rep.  769 ;  Galveston,  etc.,  R.  Co.  v.  But- 
chek,  (Tex.  Civ.  App.  1901)  66  S.  W.  Rep.  335; 
Gulf,  etc.,  R.  Co:  v.  Moore,  28  Tex.  Civ.  App. 
603  ;  Dupree  v.  Tamborilla,  27  Tex.  Civ.  App. 
603 ;  San  Antonio,  etc.,  R.  Co.  v.  Waller,  27 
Tex.  Civ.  App.  44 ;  Texas,  etc.,  R.  Co.  v.  Mc- 
Clane,  24  Tex.  Civ.  App.  321. 

Utah.  —  Leach  v.  Oregon  Short  Line  R.  Co., 
29  Utah  285  ;  Faulkner  v.  Mammoth  Min.  Co., 
23  Utah  437  ;  Utah  Sav.,  etc.,  Co.  v.  Diamond 
Coal,  etc.,  Co.,  26  Utah  299. 

Washington.  —  McDonald  v.  Svenson,  25 
Wash.  441.  Compare  Smith  v.  Hecla  Min.  Co., 
38  Wash.  454. 

West  Virginia.  —  Purkey  v.  Southern  Coal, 
etc.,  Co.,  57  W.  Va.  595. 

Wisconsin.  —  Compare  Hencke  v.  Ellis,  110 
Wis.  532. 

See  infra,  the  cases  supplementing  page  90, 
note  7,  and  page  124.  note  1. 

57.  5.  Work  of  Such  Character  as  to  Render  Place 
Dangerous  —  United  States.  —  Fortin  v.  Manville 
Co.,  128  Fed.  Rep.  642;  Florence,  etc.,  R.  Co.  v. 
Whipps,  (C.  C.  A.)  138  Fed.  Rep.  13;  Davis 
v.  Trade  Dollar  Consol.  Min.  Co.,  (C.  C.  A.) 
117  Fed.  Rep.  122;  Moon-Anchor  Consol.  Gold 
Mines  v.  Hopkins,  (C.  C.  A.)  m  Fed.  Rep.  298. 
See  Swensen  v.  Bender,  (C.  C.  A.)  114  Fed. 
Rep.  1  ;  Roytio  v.  Litchfield,  (C.  C.  A.)  113  Fed. 
Rep.  240.  Compare  Ellis  v.  Northern  Pac.  R. 
Co.,  103  Fed.  Ren.  416. 

/Arkansas.  —  Grayson-McLeod  Lumber  Co.  v. 
Carter,  (Ark.  1905)  88  S.  W.  Rep.  597. 

California.  —  Turner  v.  Southern  Pac.  Co., 
142  Cal.  580;  Thompson  v.  California  Constr. 
Co.,  (Cal.  1905)  82  Pac.  Rep.  367. 
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Nature  of  the  Work.  —  See  note  5. 

Colorado.  —  Poorman  Silver  Mines  v.  Dev- 
ling,  (Colo.  1905)  81  Pac.  Rep.  252. 

Illinois.  —  Mattson  v.  Qualey  Constr.  Co.,  90 
111.  App.  260.  See  Rock  Island  Sash,  etc., 
Works  v.  Pohlman,  210  111.  133,  affirming  99  111. 
App.  670.  Compare  Barnett,  etc.,  Co.  v. 
Schlapka,  208  III.  426,  affirming  no  111.  App. 
672 ;  Momence  Stone  Co.  v.  Tuirell,  205  111. 
515;  Consolidated  Coal  Co.  v.  Gruber,  188  111. 
584,  affirming  91  111.  App.  15. 

Kentucky.  —  Pfisterer  v.  Peter,  117  Ky.  501, 
quoting  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  57. 

Missouri.  —  Livengood  v.  Joplin-Galena  Con- 
sol. Lead,  etc.,  Co.,  179  Mo.  229;  Zeigenmeyer 
v.  Charles  Goetz  Lime,  etc.,  Co.,  113  Mo. 
App.  330,  quoting  20  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  57:  Henson  v.  Armour  Packing 
Co.,  113  Mo.  App.  618;  Abbott  v.  Marion  Min. 
Co.,  112  Mo.  App.  550;  Gibson  v.  Midland 
Bridge  Co.,  112  Mo.  App.  594. 

New  York.  —  Batty  v.  Niagara  Falls  Hy- 
draulic Power,  etc.,  Co.,  79  N.  Y.  App.  Div. 
466.  Compare  Simone  v.  Kirk,  173  N.  Y.  7, 
reversing  57  N.  Y.  App.  Div.  461. 

Tennessee. —  Heald  v.  Wallace,  109  Tenn. 
346. 

Utah. — ■  Christienson  v.  Rio  Grande  West- 
ern R.  Co.,  27  Utah  132,  101  Am.  St.  Rep  945. 

Virginia.  —  Black  v.  Virginia  Portland  Ce- 
ment Co.,  (Va.  1905)  51  S.  E.  Rep.  831. 

Washington.  —  Cully  v.  Northern  Pac.  R.  Co., 
35  Wash.  241  ;  Smith  v.  Hecla  Min.  Co.,  38 
Wash.  454. 

West  Virginia.  —  Richards  V.  Riverside  Iron 
Works,  56  W.  Va.  510. 

Wisconsin.  —  Kath  v.  Wisconsin  Cent.  R.  Co., 
121  Wis.  503.  Compare  Nix  v.  C.  Reiss  Coal 
Co.,  1 14  Wis.  493. 

See  Welch  v.  Bath  Iron  Works,  98  Me.  361  ; 
O'Keefe  v.  John  P.  Squire  Co.,  188  Mass.  210; 
Cisney  v.  Pennsylvania  Sewer  Pipe  Co.,  199  Pa. 
St.  519.  Compare  Garrity  v.  Pennsylvania  Cast- 
ing, etc.,  Co.,  17  Pa.  Super.  Ct.  623.  See  infra, 
this  title,  the  cases  supplementing  page  132, 
note  4,  et  seq. 

The  principle  of  a  safe  place  does  not  apply 
when  the  prosecution  of  the  work  itself  makes 
the  place  and  creates  its  dangers.  Brown  v. 
Terry,  67  N.  Y.  App.  Div.  223. 

It  has  been  held  that  the  rule  that  the  law 
does  not  compel  the  master  to  keep  the  place 
where  the  servant  works  at  all  times  safe  when 
the  work  being  done  is  of  such  a  character  as 
necessarily  renders  the  place  temporarily,  or 
from  time  to  time,  insecure,  had  no  applica- 
tion in  an  action  to  recover  for  personal  in- 
juries sustained  by  a  miner  by  the  caving  in 
of  a  stope  which  was  in  a  certain  sense  a  com- 
pleted chamber,  under  ground,  through  which 
men  were  expected  to  pass,  and  in  which  they 
were  required  to  work,  and  in  which  it  also  ap- 
peared that  the  plaintiff's  injuries  were  not  oc- 
casioned by  any  work  which  he  was  doing  which 
made  the  place  insecure.  Highland  Boy  Gold 
Min.  Co.  v.  Pouch,  (C.  C.  A.)  124  Fed.  Rep. 
t.t8. 

Place  in  Which  to  Work  Provided  by  Injured 
Servant.- — If  the  servant  is  himself  engaged  in 
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making  the  place  in  which  to  work  at  the  time 
of  his  injury,  and  is  solely  responsible  for  its 
creation,  condition,  and  care,  then,  of  course, 
the  rule  as  to  the  duty  of  the  master  to  fur- 
nish his  employee  with  a  safe  place  in  which 
to  work  does  not  apply.  Thayer  v.  Smoky 
Hollow  Coal  Co.,  121  >_>wa  121. 

Servant  Charged  with  Duty  of  Making  Place 
Safe.  —  When  the  work  of  the  servant  Is  to 
render  safe  a  place  which  is  unsafe,  the  rule 
requiring  the  master  to  provide  a  safe  place  in 
which  to  work  does  not  apply.  Kansas  City 
Southern  R.  Co.  v.  Billingslea,  (C.  C.  A.)  116 
Fed.  Rep.  335  ;  Kansas,  etc.,  Coal  Co.  v.  Chand- 
ler, 71  Ark.  518;  Kellogg  v.  Denver  City  Tram- 
way Co.,  18  Colo.  App.  475  ;  Jennings  v.  Ingle, 
35  Ind.  App.  153  ;  Indiana,  etc.,  Coal  Co.  v. 
Batey,  34  Ind.  App.  16.  See  infra,  this  title,  the 
cases  supplementing  page  82,  note  1. 

Whenever  a  servant  is  employed  to  work  in 
the  construction,  alteration,  or  repair  of  any 
place  or  thing  where  the  work  as  it  is  being 
prosecuted  involves  the  construction  of  the 
place  itself,  the  master  fulfils  his  duly  to  the 
servant  when  he  furnishes  reasonably  safe  ma- 
terial and  appliances  for  the  performance  of 
the  work  and  selects  competent  servants  to  do 
it.    Greeley  v.  Foster,  32  Colo.  292. 

Removing  Wreck  on  Railroad.  —  It  has  been 
said  that  since  the  business  of  clearing  away 
and  removing  a  wreck  on  a  railroad  is  to  make 
the  place  safe,  it  would  seem  that  as  to  that 
work  the  doctrine  that  it  is  the  duty  of  the 
master  to  use  reasonable  care  in  making  the 
working  place  of  his  servant  reasonably  safe 
would  not  apply.  Baltimore,  etc.,  R.  Co.  v.  Hun- 
sucker,  33  Ind.  App.  27. 

Tearing  Down  Building.  —  The  rule  that  a 
master  must  furnish  to  the  servant  a  reasonably 
safe  place  in  which  to  work,  as  applied  in 
ordinary  cases,  does  not  apply  to  the  work  of 
tearing  down  a  building.  Western  Wrecking, 
etc.,  Co.  v.  O'Donnell,  101  111.  App.  492;  Mer- 
chant v.  Mickelson,  101  111.  App.  401  ;  Chicago 
Edison  Co.  v.  Davis,  93  111.  App.  284,  affirmed 
195  HI-  3i. 

An  employer  does  not  undertake  and  is  not 
required  to  make  a  building  in  process  of  de- 
struction safe  at  all  times  for  the  workmen  who 
are  expressly  employed  to  make  it  insecure  by 
tearing  it  down.  But  it  is  nevertheless  the 
master's  duty  to  notify  the  employee  of  any 
latent  defect  or  danger  existing  at  the  place 
where  he  is  employed  to  work,  which  increases 
the  ordinary  risk  of  his  employment,  if  the  de- 
fect or  danger  is  not  known  to  the  servant,  or  is 
not  so  open  and  visible  that  by  ordinary  care  it 
would  be  so  seen  and  known.  McFarland  v. 
Edmunds  Mfg.  Co.,  97  111.  App.  629. 

Work  of  Erecting  or  Repairing  Buildings.  — 
It  has  been  declared  in  effect  that  it  is  well  set- 
tled that  the  rule  with  reference  to  providirg  a 
suitable  and  safe  place  for  the  use  of  employees 
docs  not  apply  to  buildings  in  course  of  erec- 
tion or  under  repair,  in  the  same  way  as  to 
those  which  are  complete  and  in  use  for  prac- 
tical purposes  ;  in  view  of  the  fact  that  the  con- 
tingencies of  construction  or  repair  are  con- 
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see  note  6. 

Master.  —  See  note  7. 

stantly  changing,  the  obligation  of  the  master 
to  exercise  care  to  provide  a  safe  place  to 
work  is  not  the  sime  that  is  ordinarily  required. 
Fournier  v.  Pike,  128  Fed.  Rep.  991. 

Place  Rendered  Dangerous  by  Servants. —  If  the 
place  provided  by  l he  master  is  reasonably  safe, 
but  is  rendered  dangerous  because  of  the  man- 
ner in  which  the  details  of  the  work  are  exe- 
cuted by  the  workmen,  the  master  is  not  liable. 

United  Slates.  —  Deye  v.  Lodge,  etc.,  Mach. 
Tool  Co.,  (C.  C.  \.)  137  Fed.  Rep.  480. 

Moniona.  —  Allen  v.  Bell.  32  Mont.  69;  Shaw 
v.  New  Year  Gold  Mines  Co.,  31  Mont.  138. 

New  Jersey.  —  Sharp  v.  Durand,  71  N.  J.  L. 
354- 

New  York.  —  Koszlowski  v.  American  Loco- 
motive Co.,  96  N.  Y.  App.  Div.  40 ;  Belt  v. 
Henry  Du  Bois'  Sons  Co.,  97  N.  Y.  App.  Div. 
392;  Peet  v.  Remington,  etc.,  Pulp,  etc.,  Co., 
86  N.  Y.  App.  Div.  101  ;  Toohey  v.  Ocean 
Steamship  Co.,  78  N.  Y.  App.  Div.  178;  Ward 
v.  Naughton,  74  N.  Y.  Apn.  Div.  68;  O'Brien 
v.  Buffalo  Furnace  Co.,  68  N.  Y.  App.  Div.  451  ; 
Rosa  v.  Volkening,  64  N.  Y.  App.  Div.  426, 
affirmed  without  opinion  173  N.  Y.  590;  Page 
v.  Naughton,  63  N.  Y.  App.  Div.  377. 

Oregon.  —  -  Johnson  v.  Portland  Stone  Co.,  40 
Oregon  436. 

Pennsylvania.  —  Baldwin  v.  Urner,  206  Pa. 
St.  459- 

Texas.  —  Direct  Nav.  Co.  v.  Anderson,  29 
Tex.  Civ.  App.  65  ;  Wells  v.  Page,  29  Tex.  Civ. 
App.  480. 

It  has  been  held  that  if  one  class  of  servants 
negligently  constructs  an  unsafe  place  for  an- 
other class  of  servants  to  work  in,  one  of  the 
first  class  cannot  recover  from  the  master  for 
injuries  sustained  by  him,  caused  by  such  negli- 
gence, while  working  in  such  place,  altnough 
at  the  time  he  may  have  joined  the  other  class 
of  servants,  and  been  engaged  with  them  in 
doing  work  in  no  manner  connected  with  pre- 
paring the  place  to  work  in.  Litchfield  v.  Buf- 
falo, etc.,  R.  Co.,  73  N.  Y.  App.  Div.  1. 

Adjustment  of  Simple  Appliances.  —  It  has  been 
held  that  the  responsibility  of  the  master  to 
exercise  care  to  give  a  safe  place  in  which  to 
work  does  not  extend  to  the  adjustment  of  sim- 
ple and  merely  temporary  appliances  for  doing 
the  work.  Galow  v.  Chicago,  etc.,  R.  Co.,  (C. 
C.  A.)  131  Fed.  K'ep.  242. 

Place  Rendered  Unsafe  by  Third  Person.  — 
A  master  is  not  liable  for  failure  to  provide  a 
safe  place  in  which  to  work  where  the  place 
is  safe,  and  is  only  made  unsafe  by  the  negli- 
gent act  of  a  third  person  for  which  the  master 
is  not  liable.  Pjnner  v.  Vinton  Co.,  (Mich. 
>9oO  104  N.  W.  Rep.  385,  12  Detroit  Leg.  N. 
381. 

57.  6.  Place  Obviously  Unsafe.  —  Indiana,  etc., 
Coal  Co.  v.  Batcy,  34  Ind.  App.  16;  Pfistercr  v. 
Peter,  117  Ky.  501,  quoting  20  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  57;  Zeigcnmever  v. 
Charles  Goetz  Lime,  etc.,  Co.,  113  Mo.  App. 
330,  cit'ttg  2.0  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  57. 

7.  Alabania.  —  Geis  v.  Tennessee  Coal,  etc.,  R. 
Co.,  143  Ala.  299. 
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Illinois.  —  Lobstein  v.  Sajatovich,  in  111. 
App.  654  ;  Stover  Mfg.  Co.  v.  Millane,  89  111. 
App.  53*- 

Indiana.  —  South  Bend  Chilled  Plow  Co.  v. 
Cissne,  35  Ind.  App.  373. 

Maine.  —  Moore  v.  Stetson,  96  Me.  197. 

Massachusetts.  —  Hyde  v.  Booth,  188  Mass. 
290;  Ahern  v.  Hildrcth,  183  Mass.  296. 

New  York.  —  McGuire  v.  Bell  Telephone  Co., 
167  N.  Y.  208,  affirming  (Supm.  Ct.  App.  Div.) 
66  N.  Y.  Supp.  1 1 37  ;  Hogan  v.  Strauss,  104  N. 
Y.  App.  Div.  623  ;  Huebner  v.  Hammond,  80  N. 
Y.  App.  Div.  122,  affirtned  without  opinion  177 
N.  V.  537  ;  Szotak  V.  Berwind-White  Coal  Min. 
Co.  (N.  Y.  City  Ct.  Gen.  T.)  36  Misc.  (N.  Y.) 
98.  See  Haughcy  v.  Thatcher,  89  N.  Y.  App. 
Div.  375. 

Pennsylvania.  —  Fox  v.  Clearfield  Wooden 
Ware  Co.,  211  Pa.  St.  645;  Jones  v.  Scranton 
Coal  Co.,  211  Pa.  St.  577;  Casey  v.  Pennsyl- 
vania Asphalt  Paving  Co.,  198  Pa.  St.  348. 

Rhode  Island.  ■ — ■  Carbury  v.  Eastern  Nut,  etc., 
Co.,  27  R.  I.  116. 

Texas. — ■  Hettich  v.  Hillje,  33  Tex.  Civ.  App. 
57i. 

See  Lassiter  v.  Raleigh,  etc.,  R.  Co.,  133 
N.  Car.  244.  Compare  Hunting  v.  Quarterman, 
120  Ga.  344;  Moore  v.  W.  R.  Pickering  Lumber 
Co.,  105  La.  504. 

Place  to  Which  Duty  Extends.  —  A  master's 
duty  in  respect  to  furnishing  his  servants  a  safe 
place  in  which  to  work  extends  to  such  parts  of 
his  premises  only  as  he  has  prepared  for  their 
occupancy  while  doing  his  work,  and  to  such 
other  parts  as  he  knows  or  ought  to  know  they 
are  accustomed  to  use  while  doing  it.  Morrison 
v.  Burgess  Sulphite-Fibre  Co.,  70  N.  H.  406,  85 
Am.  St.  Rep.  634  ;  Edwards  v.  Tilton  Mills,  70 
N.  H.  574- 

The  duty  of  a  master  respecting  the  provision 
of  a  safe  place  of  work  fo/  his  workman  extends 
to  providing  a  reasonably  safe  mode  of  entrance 
to  and  exit  from  the  place  where  the  workman 
is  employed.  Haber  v.  Jenkins  Rubber  Co.,  (N. 
J.  1905)  61  Atl.  Rep.  382. 

Place  Where  Servants  Are  Accustomed  to  Go.  — 
In  an  action  to  recover  for  the  death  of  a  miner 
alleged  to  have  been  caused  by  his  coming  in 
contact  with  an  insufficiently  insulated  wire  in  a 
passage  through  which  he  was  passing  in  return- 
ing to  his  station  in  the  mine  from  the  room  of 
a  fellow  workman  where  he  had  spent  part  of 
the  noon  hour  visiting,  it  was  held  that,  while  it 
was  error  to  treat  the  case  as  one  turning  upon 
the  duty  owing  by  the  employer  to  the  employee 
injured  in  the  course  of  his  duty,  yet  since 
there  was  evidence  that  the  place  in  which  the 
plaintiff's  intestate  was  killed  was  a  place  where 
the  miners  were  accustomed  to  go  at  noon  for 
the  purpose  of  eating  their  dinners  and  for 
social  intercourse,  and  the  owner  had  knowledge 
of  and  did  not  object  to  the  practice,  the  plain- 
tiff's intestate  occupied  the  situation  of  a  li- 
censee. Ellsworth  v.  Metheney,  104  Fed.  Rep. 
119,  44  C.  C.  A.  484,  51  L.  R.  A.  389. 

When  a  safe  mode  of  entrance  and  exit  is 
furnished,  evidence  of  the  use  by  some  of  the 
workmen  of  another  mode  of  entering  and  leav- 


ing the  place  of  employment  will  not  impose  a 
duty  upon  the  employer  to  care  for  the  safety 
of  a  workman  who  deviates  from  the  path  which 
such  workman  had  been  accustomed  to  use,  and 
proceeds  to  another  part  of  the  grounds  out  of 
mere  idle  curiosity.  When  out  of  the  path  pro- 
vided or  customarily  used,  the  employer  owes 
the  workman  no  duty  of  a  higher  degree  than 
that  which  is  due  to  a  licensee.  Haber  v. 
Jenkins  Rubber  Co.,  (N.  J.  1905)  61  Atl.  Rep. 
382. 

The  duty  of  a  master  to  furnish  a  reasonably 
safe  place  in  which  the  servant  is  to  perform 
his  labor  extends  to  the  necessary  incidents  of 
that  labor.  It  has  been  held  that  where  the  em- 
ployees in  the  defendant's  brewery  had  been 
accustomed  to  repair  to  a  certain  place  in  the 
brewery  to  change  their  clothes,  and  the  de- 
fendant had  knowledge,  through  its  representa- 
tives at  least,  of  the  custom  prevailing  in  its 
establishment,  the  duty  arose  of  exercising  a 
reasonable  degree  of  care  that  the  place  used 
was  reasonably  safe.  Muhlens  v.  Obermeyer,  83 
N.  Y.  App.  Div.  88. 

Place  Provided  by  Master  for  Servants  to  Spend 
Dinner  Hour. — ■  Heldmaier  t>.  Cobbs,  195  111. 
172,  affirming  96  111.  App.  315. 

Passageway  Not  Provided  by  Master.  — ■  Mc- 
Kean  v.  Colorado  Fuel,  etc.,  Co.,  18  Colo.  App. 
285. 

Leased  Premises.  —  The  duty  of  a  master  to 
exercise  care  to  furnish  a  safe  place  to  work  is, 
as  between  master  and  servant,  absolute,  and 
the  master  cannot  absolve  himself  from  respon- 
sibility in  that  behalf  by  showing  that  the 
premises  furnished  by  him  were  rented  from  a 
third  person,  and  were  jointly  occupied  by  him 
with  other  tenants.  Dieters  v.  St.  Paul  Gas- 
light Co.,  86  Minn.  474. 

Responsibility  of  Lessor  of  Mine  for  Safety  of 
Place  to  Work.  — ■  Union  Gold  Min.  Co.  v.  Craw- 
ford, 29  Colo.  511. 

Work  to  Be  Performed  on  Premises  of  Third 
Person.  —  It  has  been  held  that  there  is  a  dif- 
ference in  the  obligation  of  the  employer  in  the 
manner  of  furnishing  a  suitable  place  for  the 
employee  to  work  where  it  is  to  be  done  upon 
the  premises  of  a  third  party,  and  where  it  is  to 
be  done  at  the  shop  or  factory  of  the  employer. 
The  employee  in  this  case  must  inform  himself 
of  the  dangers  of  doing  the  work,  and  if  he 
knows  the  danger,  or  by  the  exercise  of  reason- 
able care  would  know  the  danger,  connected 
with  the  work,  he  is  deemed  to  have  assumed  it. 
Shadle  v.  Cleveland  Electric  Illuminating  Co., 
12  Ohio  Cir.  Dec.  37,  22  Ohio  Cir.  Ct.  40. 

57.  8.  Buildings  and  Places  for  Work  Gener- 
ally.—  Libby  v.  Banks,  209  111.  109,  affirming  no 
111.  App. 330;  D.  Sinclair  Co.  w.Waddill.  200  111. 
17,  affirming  99  111.  App.  334  ;  Illinois  Steel  Co.  v. 
Stonevick,  199  111.  122  ;  Helbig  v.  Slaughter.  95 
111.  App.  623  ;  Chamberlain  v.  Waymire,  32  Ind. 
App.  442,  rehearing  denied  (Ind.  App.  1904)  70 
N.  E.  Rep.  81  ;  Nugent  v.  Cudahy  Packing  Co.. 
126  Iowa  517;  Shemwell  v.  Owensboro,  etc.,  R. 
Co.,  117  Ky.  556.  See  Snowdale  v.  United  Box 
Board,  etc.,  Co.,  CMe.  1905")  61  Atl.  Rep.  683. 

Gallery  Not  Inclosed  by  Bailing.  —  Armour  v. 
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58.    See  notes  I,  2,  3,  4,  5,  6,  7,  8. 

Golkowska,  202  111.  144,  affirming  95  111.  App. 
492. 

Insecure  Piling  of  Lumber  in  Lumberyard.  — 

The  master  may  be  chargeable  with  negligence 
in  providing  a  safe  place  in  which  to  work  be- 
cause of  the  insecure  piling  of  lumber  in  his 
lumberyard.    Brooks  v.  W.  T.  Joyce  Co.,  127 

Iowa  266. 

Flagman's  Watch-box.  — ■  A  railroad  company 
has  been  held  liable  for  injuries  to  a  flagman 
through  the  negligence  of  its  servants  in  placing 
a  watch-box  provided  for  his  use  in  dangerous 
proximity  to  the  tracks.  Philadelphia,  etc.,  R. 
Co.  v.  Devers,  101  Md.  341. 

Overheated  Building.  —  It  has  been  held  that 
for  a  result  so  unusual  and  extraordinary  as 
being  overcome  by  heat  while  at  work  in 
the  defendant's  engine  shed  the  plaintiff  could 
not  recover  where  the  evidence  justified  the 
conclusion  that  the  heated  condition  jf  the 
air  in  the  engine  shed  was  due  partly  to  the 
heat  of  the  outside  atmosphere,  and  not  alone 
to  the  absence  of  sufficient  ventilation. 
Western  Stone  Co.  v.  Earnshaw,  98  111.  App. 
538,  affirmed  200  111.  220. 

58.  1.  Buildings  and  Premises  Not  Properly 
Lighted  —  Georgia.  —  Steele  v.  Georgia  Iron, 
etc.,  Co.,  121  Ga.  459. 

Illinois.  —  Allen  B.  Wrisley  Co.  v.  .  Burke, 
203  111.  250,  affirming  106  III.  App.  30;  Illinois 
Steel  Co.  v.  Stcnevick,  199  111.  122. 

Iowa.  —  Cushman  v.  Carbondale  Fuel  Co., 
116  Iowa  618. 

Kentucky.  —  Reliance  Textile,  etc.,  Works  v. 
Martin,  65  S.  W.  Rep.  809,  23  Ky.  L.  Rep. 
1625. 

Maryland.  —  Brager  v.  Austin,  99  Md.  4,73; 
Mercantile  Laundry  Co.  v.  Kearney,  97  Md.  15. 

Missouri.  —  Wendler  v.  People's  House  Fur- 
nishing Co.,  165  Mo.  527;  Nash  v.  Kansas  City 
Hydraulic  Press  Brick  Co.,  109  Mo.  App.  600. 

New  Hampshire.  —  English  v.  Amidon,  72  N. 
H.  301. 

New  York.  —  Eastland  v.  Clarke,  165  N.  Y. 
420,  reversing  28  N.  Y.  App.  Div.  621.  See 
Grant  v.  National  Railway  Spring  Co.,  86  N.  Y. 
App.  Div.  593. 

Pennsylvania.  —  Held  v.  American  Window 
Glass  Co.,  207  Pa.  St.  534.  See  Gallagher  v. 
Snellenburg,  210  Pa.  St.  642. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Walker, 
(Tex.  Civ.  App.  1903)  76  S.  W.  Rep.  228. 

See  Hilje  v.  Hettich,  95  Tex.  321,  reversing 
(Tex.  Civ.  App.  1901)  65  S.  W.  Rep.  491; 
Chisholm  v.  Donovan,  188  Mass.  378;  Beucker 
v.  Baker,  11  Ohio  Cir.  Dec.  642,  21  Ohio  Cir. 
Ct.  540. 

It  has  been  held  that  the  master  is  under  no 
obligation  to  keep  his  premises  so  lighted  that 
all  repair  work  may  be  done  without  the  neces- 
sity of  additional  light.  If  such  additional 
light  is  needed  for  repair  work  and  the  ser- 
vant, instead  of  procuring  it,  undertakes  to  do 
the  work  without  it,  and  is  injured,  he  cannot 
recover  againrf  the  master.  Schoultz  v.  Eck- 
ardt  Mfg.  Co.,  112  La.  368,  104  Am.  St.  Rep. 
452. 

2.  Unguarded  Hatchways,  Etc.  —  Hillebrand 
v.  Standard  Biscuit  Co.,.  139  Cal.  233;  Jackson 


v.  Merchants,  etc.,  Transp.  Co..  118  Ga.  651; 
Schwarzschild  v.  Drysdale,  69  Kan.  119'; 
Dieters  v.  St.  Paul  Gaslight  Co.,  86  Minn.  474; 
Wendler  v.  People's  House  Furnishing  Co.,  165 
Mo.  527  ;  Bateman  v.  New  York  Cent.,  etc.,  R. 
Co.,  178  N.  Y.  84,  reversing  67  N.  Y.  App.  Div. 
241  ;  Eastland  v.  Clarke,  165  N.  Y.  420,  revers- 
ing 28  N.  Y.  App.  Div.  621  ;  Tully  v.  New  York, 
etc.,  Steamship  Co.,  10  N.  Y.  App.  Div.  463, 
affirmed  without  opinion  162  N.  Y.  614.  See 
Rooney  v.  Brocan  Constr.  Co.,  107  N.  Y.  App. 
Div.  258;  Kupp  v.  Rummel,  199  Pa.  St.  90. 

Unguarded  Elevator  Shafts.  —  H.  Channon  Co. 
v.  Hahn,  189  111.  28;  Wolt  v.  Devitt.  83  N.  Y. 
App.  Div.  42,  affirmed  without  opinion  179  N. 
Y.  569. 

3.  Failure  to  Provide  Proper  Fire  Escapes.  — 

Landgraf  v.  Kuh,  188  111.  484;  Galveston,1  etc., 
R.  Co.  v.  Fitzpatnck,  (Tex.  Civ.  App.  1904)  83 
S.  W.  Rep.  406.  See  Carrigan  v.  Stillwell,  99 
Me.  434. 

4.  Unsafe  Floors  —  Illinois.  —  Missouri  Mal- 
leable Iron  Co.  v.  Dillon,  206  111.  145:  Allen  B. 
Wrisley  Co.  v.  Burke,  203  111.  250,  affirming 
106  111.  App.  30;  Illinois  Steel  Co.  v.  Mann, 
100  111.  App.  367,  afr'.rmed  197  111.  186;  Chicago 
Gen.  R.  Co.  v.  McNamara,  94  111.  App.  188. 
See  Swift  v.  Campbell,  97  111.  App.  360. 

Kentucky.  —  Louisville  Hotel  Co.  v.  Kalten- 
brun,  80  S.  W.  Rep.  1163,  26  Ky.  L.  Rep.  208; 
Illinois  Cent.  R.  Co.  v.  Keebler,  84  S.  W.  Rep. 
IT67,  27  Ky.  L.  Rep.  305. 

Massachusetts.  - —  Thompson  v.  American 
Writing  Paper  Co.,  187  Mass.  93. 

Minnesota.  —  Bredeson  v.  C.  A.  Smith  Lum- 
ber Co.,  91  Minn.  317. 

Missouri.  —  Zellars  v.  Missouri  Water,  etc.. 
Co.,  92  Mo.  App.  107. 

Oregon.  —  Mundhenke  v.  Oregon  City  Mfg. 
Co.,  (Oregon  1905)  81  Pac.  Rep.  977. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Baker,  35 
Tex.  Civ.  App.  542. 

See  Diver  v.  Singer  Mfg.  Co.,  205  Pa.  St. 
170;  Surles  v.  Kistler,  202  Pa.  St.  289;  Mc- 
Carthy v.  Shoneman,  198  Pa.  St.  568;  Venbi.vr 
v.  Lafayette  Worsted  Mills,  27  R.  I.  89 ;  Mc- 
Laughlin v.  Atlantic  Mills,  27  R.  I.  158. 

It  has  been  held  that  the  presence  of  oil 
on  the  floor  of  a  mill  cannot  be  held  tn  Be  neg- 
ligence in  the  absence  of  evidence  to  show  how 
long  the  oil  has  been  there,  or  what  caused  it 
to  be  there.  Dene  v.  Arnold  Print  Works,  181 
Mass.  560. 

5.  Stairways.  —  Mann  v.  Moore,  68  S.  W. 
Rep.  402,  24  Ky.  L.  Rep.  253  ;  English  v.  Ami- 
don, 72  N.  H.  301. 

Movable  Steps.  — Henderson  Tobacco  Extracts 
Works  v.  Wheeler,  116  Ky.  322. 

6.  Unsafe  Roofs.  —  Mitchell-Tranter  Co.  v. 
Ehmett,  65  S.  W.  Rep.  835.  23  Ky.  \..  Rep. 
1788;  Hearn  v.  Quillen,  94  Md.  39;  Miller  v. 
Merritt,  211  Pa.  St.  127;  Collins  v.  Harrison, 
25  R.  I.  480.. 

7.  Unsafe  Ceilings.  —  Anderson  v.  Steinreich, 
(Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.)  680. 

8.  Defective  Walks  or  Ways  —  Illinois.  —  Mc- 
Lean County  Coal  Co.  v.  Simpson,  97  111.  App. 
21,  affirmed  196  111.  258;  Alabaster  Co.  v.  Loru 
ergan,  90  111.  App.  353. 
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98a    (b)  Mines.  —  See  notes  9,  10,  1 

Indiana.  —  /Etna  l'owder  Co.  v.  Earlandson, 
33  Ind.  App.  .'Si. 

Iowa. —  Norris  v.  Cudahy  Packing  Co.,  124 
Iowa  748. 

Kentucky.  —  Conrad  Tanning  Co.  v.  Munsey, 
76  S.  VV.  Rep.  841,  25  Ky.  L.  Rep.  936. 

Mulligan. —  McDonald  v.  Champion  Iron, 
etc.,  Co.,  (Mich.  1905)  103  N.  W.  Rep.  829,  12 
Detroit  Leg.  N.  208;  Hayes  v.  Stearns,  130 
Mich.  287,  9  Detroit  Leg.  N.  15. 

Minnesota.  —  Hebert  v.  Interstate  Iron  Co., 
94  Minn.  257. 

Montana.  —  Nord  v.  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.,  30  Mont.  48. 

New  Hampshire.  —  Edwards  v.  Tilton  Mills, 
70  N.  H.  574- 

New  York.  —  Finn  v.  Ironclad  Mfg.  Co., 
(Supm.  Ct.  App.  Div.)  90  N.  Y.  Supp.  887; 
Dorney  v.  O'Neill,  60  N.  Y.  App.  Div.  19, 
affirmed  without  opinion  172  N.  Y.  595.  Com- 
pare Dolan  v.  New  York  Sanitary  Utilization 
Co.,  104  N.  Y.  App.  Div.  14. 

North  Carolina.  —  Myers  v.  Concord  Lumber 
Co.,  129  N.  Car.  252. 

Pennsylvania.  —  Conley  v.  Lincoln  Foundry 
Co.,  14  Pa.  Super.  Ct.  626;  Hickey  v.  Solid 
Steel  Casting  Co.,  212  Pa.  St.  255. 

Texas.  —  San  Antonio  Foundry  Co.  v.  Drish, 
(Tex.  Civ.  App.  1905)  85  S.  W.  Rep.  440; 
Consumers  Cotton  Oil  Co.  v.  Jonte,  36  Tex. 
Civ.  App.  18;  Galveston,  etc.,  R.  Co.  v. 
Butchek,  (Tex.  Civ.  App.  1901)  66  S.  W.  Rep. 
335- 

Virginia.  —  Virginia  Portland  Cement  Co.  v. 
Luck,  103  Va.  427. 

Compare  Carbury  v.  Eastern  Nut,  etc.,  Co., 
27  R.  I.  116. 

58.  9.  Duty  to  Make  Mine  Reasonably  Safe  Place 
for  Work  —  Colorado.  —  LTnion  Gold  Min.  Co. 
T*.  Crawford,  29  Colo.  511;  Carleton  Min.,  etc., 
Co.  v.  Ryan,  29  Colo.  401. 

Illinois.  —  Riverton  Coal  Co.  v.  Shepherd,  207 
111.  395  ;  Muren  Coal,  etc.,  Co.  v.  Howell,  204 
111.  515,  judgment  reversed  107  111.  App.  1; 
Spring  Valley  Coal  Co.  v.  Rowatt,  196  111.  156, 
affirming  96  111.  App.  248 ;  Consolidated  Coal 
Co.  v.  Gruber,  188  111.  584,  affirming  91  111. 
App.  15;  Junction  Min.  Co.  v.  Ench,  111  111. 
App.  346 ;  Montgomery  Coal  Co.  v.  Barringer, 
109  111.  App.  185;  Gruenendahl  v.  Consolidated 
Coal  Co.,  108  111.  App.  644. 

Indiana.  —  Eureka  Block  Coal  Co.  v.  Wells, 
29  Ind.  App.  1. 

Iowa.  —  Forbes  v.  Boone  Valley  Coal,  etc., 
Co.,  113  Iowa  94. 

Kentucky.  —  Angel  v.  Jellico  Coal  Min.  Co., 
115  Ky.  728;  Tradewater  Coal  Co.  v.  Johnson, 
72  S.  W.  Rep.  274,  24  Ky.  L.  Rep.  1777- 

Minnesota.  —  Hebert  v.  Interstate  Iron  Co., 
94  Minn.  257  ;  Jensen  v.  Commodore  Min.  Co., 
94  Minn.  53. 

Missouri.  —  Knight  v.  Sadtler  Lead,  etc.,  Co., 
91  Mo.  App.  574;  Carter  v.  Baldwin,  107  Mo. 
App.  217. 

Montana.  —  Allen  v.  Bell.  32  Mont.  69. 

New  Jersey.  —  Smith  v.  Thomas  Iron  Co.,  69 
N.  I.  L.  ti.  ' 

Pcnn.iylvinia.  —  Webster  v.  Monongahela 
River  Consol  Coal,  etc.,  Co.,  201  Pa.  St.  278; 
Kennedy  v.  Alden  Coal  Co.,  200  Pa.  St.  1. 


Utah.  —  Johnson  v.  Union  Pac.  Coal  Co.,  28 
Utah  46;  Garity  v.  Bullion-Beck,  etc.,  Min.  Co., 
27  Utah  534  ;  Utah  Sav.,  etc.,  Co.  v.  Diamond 
Coal,  etc.,  Co.,  26  Utah  299  ;  Morgan  v.  Mam- 
moth Min.  Co.,  26  Utah  174;  Downey  v. 
Gemini  Min.  Co.,  24  Utah  431  ;  Jenkins  v. 
Mammoth  Min.  Co.,  24  Utah  513. 

It  has  been  held  to  be  gross  negligence  to 
permit  heavy  loaded  cars  to  be  sent  down  a 
narrow  inclined  passageway  in  a  coal  mine, 
without  light  or  attendant,  or  brake  or  signal 
of  any  kind,  with  nothing  to  retard  the  speed 
except  sprags  in  the  wheels.  Spring  Valley 
Coal  Co.  v.  Chiaventone.  115  111.  App.  558, 
judgment  affirmed  214  111.  314. 

Roadway  in  Mine.  —  Henrietta  Coal  Co.  v. 
Campbell,  211  III.  216. 

Defectively  Insulated  Electric  Wire  in  Passage. 
— -Ellsworth  v.  Metheney,  104  Fed.  Rep.  119, 
44  C.  C.  A.  484. 

Keeping  Shaft  Free  from  Obstruction.  —  Alaska 
United  Gold  Min.  Co.  v.  Keating,  (C.  C.  A.) 
1 1 6  Fed.  Rep.  561. 

10.  Ventilation  and  Prevention  of  Accumulation 
of  Gases.  —  Portknd  Gold  Min.  Co.  v.  Flaherty, 
(C.  C.  A.)  111  Fed.  Rep.  312;  Western  Coal, 
etc.,  Co.  v.  Jones,  (Ark  1905^  87  S.  W.  Rep. 
440  :  Mt.  Nebo  Anthracite  Coal  Co.  v.  William- 
son, 73  Ark.  530;  Riverton  Coal  Co.  v.  Shep- 
herd, in  111.  App.  204,  affirmed  207  111.  395; 
Schmalstieg  v.  Leavenworth  Coal  Co.,  65  Kan. 
753  ;  Russell  v.  Dayton  Coal,  etc.,  Co.,  109 
Tenn.  43  ;  Pocahontas  Collieries  Co.  v.  Rukas, 
(Va  1905)  51  S.  E.  Rep.  449;  Czarecki  v. 
Seattle,  etc.,  R.,  etc.,  Co.,  30  Wash.  288 ;  Costa 
v.  Pacific  Coast  Co.,  26  Wash.  138.  See  Hall 
v.  Simpson,  203  Pa.  St.  146. 

Illinois  Statute. — A  statute  in  Illinois  (111. 
Laws  1899,  p.  317,  §  19)  providing  for  the 
health  and  safety  of  persons  employed  in  coal 
mines  enicts  among  other  things  that 
"  throughout  every  coal  mine  there  shall  be 
maintained  currents  of  fresh  air  sufficient  for 
the  health  and  safety  of  all  men  and  animals 
employed  therein,  and  such  ventilation  shall 
be  produced  by  a  fan  or  some  other  artificial 
means."  See  Fulton  v.  Wilmington  Star  Min. 
Co.,  (C.  C.  A.)  133  Fed.  Rep.  193. 

11.  Preventing  Fall  of  Rock,  Earth,  Etc.  — 
United  States.  —  Mountain  Copper  Co.  v.  Van 
Buren,  (C.  C.  A.)  133  Fed.  Rep.  1  ;  Bunker 
Hill,  etc.,  Min.,  etc.,  Co.  v.  Jones,  (C.  C.  A.)  130 
Fed.  Rep.  813;  Highland  Boy  Gold  Min.  Co.  v. 
Pouch,  (C.  C.  A.)  124  Fed.  Rep.  148;  Harder, 
etc.,  Coal  Min.  Co.  v.  Schmidt,  (C.  C.  A.)  104 
Fed.  Rep.  282. 

Alabama.  —  Tennessee  Coal,  etc.,  R.  Co.  v. 
Garrett,  140  Ala.  563. 

Arkan  <as.  —  Kansas,  etc.,  Coal  Co.  v.  Chand- 
ler, 71  Ark.  518. 

California.  —  Habishaw  v.  Standard  Quick- 
silver Co.,  131  Cal.  430. 

Illinois.  —  Chicago,  etc..  Coal  Co.  v.  Moran, 
210  111.  9.  affirming  judgment  110  111.  App.  664  ; 
Donk  Bros.  Cord,  etc..  Co.  v.  StrofT.  200  111.  483. 
affirming  190  111.  App.  576;  Himrod  Coal  Co.  v. 
Clark-.  107  Til.  514.  affirming  09  111.  App.  332; 
Consolidated  Coal  Co.  v.  Lundak.  106  111.  594. 
affirming  07  Til.  App.  100;  Coal  Valley  Min  Co. 
v.  Haywood,  98  111.  App.  258. 
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59.    See  note  i. 

(o)  Excavations,  Trenches,  Fits,  Sew 

Indiana.  —  - Diamond  Block  Coal  Co.  v.  Cuth- 
berlson,  ( Inci.  1905)  73  N.  E.  Rep.  818. 

Iowa.  —  Wahlquist  v.  Maple  Grove  Coal,  etc., 
Co.  116  Iowa  720;  Thayer  v.  Smoky  Hollow 
Coal  Co...  121  Iowa  121. 

Kansas.  —  Good-eye  Min.  Co.  v.  Robinson,  67 
Kan.  510. 

Kdntvcky.  —  Straight  Creek  Coal  Co.  v. 
Haney,  87  S.  W.  Rep.  1114,  27  Ky.  L.  Rep. 
1117;  McFarland  v.  Haib:son,  etc.,  Co.,  82  S. 
W.  Rep.  430,  26  Ky.  L.  Rep.  746 ;  Wilson  v. 
Alpine  Coal  Co.,  118  Ky.  463;  East  Jellico  Coal 
Co.  v.  Golden,  79  S.  W.  Rep.  291,  25  Ky.  L. 
Rep.  2056 ;  St.  Bernard  Coal  Co.  v.  Southard, 
76  S.  W.  P.ep.  167,  25  Ky.  L.  Rep.  638;  Crab- 
tree  Coal  Min.  Co.  v.  Sample,  72  S.  W.  Rep. 
24,  24  Ky.  L.  Rep.  1703;  Koltinsky  v.  Wood, 
112  Ky.  372;  Sandy  River  Cannel  Coal  Co.  v. 
Caudill,  60  S.  W.  Rep.  180,  22  Ky.  L.  Rep. 

I  175; 

Missouri.  —  Wojtylak  v.  Kansas,  etc.,  Coal 
Co.,  188  Mo.  260;  Stumbo  v.  Duluth  Zinc  Co., 
mo  Mo.  App.  635;  Weston  v.  Lackawanna 
Min.  Co.,  105  Mo.  App.  702.  See  Abbott  v. 
Marion  Min.  Co.,  112  Mo.  App.  550. 

New  York.  —  Lentino  v.  Port  Henry  Iron  Ore 
Co.,  71  N.  Y.  App.  Div.  466;  Tetherton  v.  U.  S. 
Talc  Co.,  41  N.  Y.  App.  Div.  613,  affirmed 
without  opinion  [65  N.  Y.  665. 

Ohio.  —  Davis  v.  Turner,  69  Ohio  St.  101  ; 
Wellston  Coal  Co.  v.  Smith,  65  Ohio  St.  70, 
87  Am.  St.  Rep.  547. 

Utah.  —  Hone  v  Mammoth  Min.  Co.,  27 
Utah  168;  Faulkner  v.  Mammoth  Min.  Co.,  23 
Utah  437. 

Vermont.  —  Severance  v.  New  England  Talc 
Co.,  72  Vt.  181. 

W  ashingUm.  —  Smith  v.  Hecla  Min.  Co.,  38 
Wash.  454. 

See  Heald  v.  Wallace,  109  Tenn.  346. 

59.  1.  Statutory  Requirements  —  Safety  Ap- 
pliances —  Illinois.  — ■  Madison  Coal  Co.  v. 
Hayes,  215  111.  625;  Kellyville  Coal  Co.  v. 
Strine,  217  111.  516;  Illinois  Third  Vein  Coal 
Co.  v.  Cioni,  215  111.  583;  Spring  Valley  Coal 
Co.  v.  Patting,  210  111.  342,  affirming  judgment 
112  111.  App.  4;  Donk  Bros.  Coal,  etc.,  Co.  v. 
Stroff,  200  111.  483,  affirming  100  111.  App.  576; 
O'Fallon  Coal,  etc.,  Co.  v.  Laquet,  198  111.  125, 
affirming  89  111.  App.  13;  Spring  Valley  Coal 
Co.  v.  Rowatt,  196  III.  156,  affirming  96  111.  App. 
248  ;  Western  Anthracite  Coal,  etc.,  Co.  v. 
Beaver,  192  111.  333,  affirming  95  111.  App.  95  ; 
Mt.  Olive,  etc.,  Coal  Co.  v.  Hcrheck,  190  111. 
39,  affirming  92  111.  App.  441;  Mt.  Olive,  etc., 
Coal  Co.  v.  Rademacher,  190  111.  538  ;  Junction 
Min.  Co.  v.  Ench,  111  111.  App.  346;  Riverton 
Coal  Co.  v.  Shepherd,  m  111.  App.  294,  affirmed 
207  III.  395  :  Sunnysirle  Coal  Co.  v.  Center, 
100  111.  App.  546;  Donk  Bros.  Coal,  etc.,  Co.  v. 
Peton,  192  111.  41,  affirming  95  111.  App.  193; 
Kellyville  Coal  Co.  v.  Yehnka,  94  111.  App.  74  ; 
Himrod  Coal  Co.  v.  Adack,  94  111.  App.  1  ;  Him- 
rod  Coal  Co.  v.  Schroath.  91  III.  Apn.  234. 

Indiana.  —  Diamond  Block  Coal  Co.  v.  Cuth- 
bertson.  (Ind.  App.  1903)  67  N.  E.  Rep.  558: 
Indiana,  etc.,  Coal  Co.  v.  Neal,  (Ind.  App.  1905) 
75  N.  E.  Rep.  295  ;  Bodell  v.  Brazil  Block  Coal 


rs,  Etc  —  See  note  2. 

Co.,  25  Ind.  App.  654.  See  J.  Wooley  Coal  Co. 
v.  Bracken,  30  Ind.  App.  624. 

Iozva. —  Jacobson  v.  Smith,  123  Iowa  263.. 

Missouri.  —  Adams  v.  Kansas,  etc.,  Coal  Co., 
85  Mo.  App.  486  ;  McDaniels  v.  Royle  Min.  Co., 
1 10  Mo.  App.  706;  Bowerman  v.  Lackawanna 
Min.  Co.,  98  Mo.  App.  308.  See  Barron  v.  Mis- 
souri Lead,  etc.,  Co.,  172  Mo.  228. 

Pennsylvania.  —  Kless  v.  Youghiogheny  Min. 
Co.,  18  Pa.  Super.  Ct.  551.  See  Allen  v.  Kings- 
ton Coal  Co.,  212  Pa.  St.  54. 

Washington.  — ■  Green  v.  Western  American 
Co.,  30  Wash.  87. 

See  Heald  v.  Wallace,  109  Tenn.  346. 

Signals. —  Island  Coal  Co.  v.  Swaggerty,  159 
Ind.  664. 

Places  of  Refuge. —  Brookside  Coal  Min.  Co. 
v.  Dolph,  101  111.  App.  169;  Brookside  Coal 
Min.  Co.  v.  Dolph,  101  111.  App.  175. 

Attendants  at  Principal  Doorways.  —  Himrod 
Coal  Co.  v.  Stevens,  203  111.  115,  affirming  104 
111.  App.  639- 

Passageway  Around  Landing  at  Bottom  of  Shaft. 

—  Chicago-Coulterville  Coal  Co.  v.  Fidelity,  etc., 
Co.,  130  Fed.  Rep.  957. 

Statute  Requiring  Coal  Mine  Operator  to  Have 
Constantly  on  Hand  a  Sufficient  Supply  of  Timber. 

—  It  has  been  held  that  under  a  statute  (Ohio 
Rev.  Stat.  1892,  §  6871)  imposing  on  the 
owner  or  operator  of  a  coal  mine  the  duty  to 
keep  constantly  on  hand  a  sufficient  supply  of 
timber,  without  undertaking  to  declare  or  define 
the  degree  of  care  which  the  mine  owner  or 
operator  must  exercise  in  that  regard,  the  de- 
gree of  care  which  must  be  exercised  is  left  to 
be  determined  on  common-law  principles. 
Cecil  v.  American  Sheet  Steel  Co.,  (C.  C.  A.) 
129  Fed.  Rep.  542. 

2.  Reasonable  Care  in  Adopting  Safe  Appliances 
Necessary — United  States. —  Swensen  v.  Ben- 
der, (C.  C.  A.)  114  Fed.  Rep.  1. 

Colorado.  —  Greeley  v.  Foster,  32  Colo.  292; 
Colorado  City  v.  Liafe,  28  Colo.  468. 

Illinois. —  Barnett,  etc.,  Co.  v.  Schlapka,  208 
III.  426,  affirming  110  111.  App.  672;  La  Salle  v. 
Kostka,  190  111.  130,  affirming  92  111.  App.  91  ; 
l  ;genhart  v.  Gent,  97  III.  App.  145  :  Walter  v. 
Fisher,  96  III.  App.  590.  See  Western  Stone  Co. 
v.  Muscial,  196  III.  382,  89  Am.  St.  Rep.  325, 
affirming  96  III.  App.  288. 

Indiana.  —  Perry-Matthews-Buskirk  Stone  Co. 
v.  Speer,  (Ind.  App.  1905)  73  N.  E.  Rep.  933; 
Ft.  Wayne  v.  Christie,  156  Ind.  172. 

Kansas.  —  Walker  v.  Scott,  (Kan.  1901)  64 
Pac.  Rep.  615. 

Kentucky.  —  Logsdon  v.  Western  Brick  Co., 
79  S.  W.  Rep.  290,  25  Ky.  L.  Rep.  2060  ;  Logs- 
don v.  Western  Brick  Co.,  74  S.  W.  Rep.  706, 
25  Ky.  L.  Rep.  141. 

Massachusetts.  —  Bartolomeo  v.  McKnight, 
178  Mass.  242. 

Minnesota.  —  Kurstelska  v.  Jackson,  93  Minn. 
385,  89  Minn.  95  :  Kohout  v.  Newman,  (Minn. 
1905)  104  N.  W.  Rep.  764. 

Missouri.  —  Gibson  v.  Midland  Bridge  Co., 
112  Mo.  App.  594;  Scott  v.  Springfield,  81  Mo. 
Apn.  312. 

New  York.  —  Simone  v.  Kirk,  173  N.  Y.  7, 
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reversing  57  N.  Y.  App.  Div.  461  ;  Finn  v.  Cas- 
sidy,  165  N.  Y.  584,  affirming  (Supm.  Ct.  App. 
Div.)  57  N.  Y.  Supp.  1 138;  Overbaugh  v. 
WiebQCi  106  N.  Y.  App.  Div.  283;  Reilly  v. 
Troy  Brick  Co.,  (Supm.  Ct.  Tr.  T.)  47  Misc. 
(N.  Y.)  530;  Winters  v.  Naughton,  91  N.  Y. 
App.  Div.  80 ;  Eichholz  v.  Niagara  Falls  Hy- 
draulic Power,  etc.,  Co.,  68  N.  Y.  App.  Div.  441, 
affirmed  without  opinion  174  N.  Y.  519.  See 
Quinn  v.  Baird,  49  N.  Y.  App.  Div.  270,  affirmed 
without  opinion  172  N.  Y.  631. 

North  Carolina.  —  McDougald  v.  Lumberton, 
129  N.  Car.  200. 

Oregon.  —  Scott  v.  Astoria  R.  Co.,  43  Oregon 
26,  99  Am.  St.  Rep.  710. 

Pennsylvania.  —  Garrity  v.  Pennsylvania 
Casting,  etc.,  Co.,  17  Pa.  Super.  Ct.  623.  See 
Cisney  v.  Pennsylvania  Sewer  Pipe  Co.,  199  Pa. 
St.  s  19. 

Rhode  Island.  —  Flynn  v.  Shaw,  22  R.  I.  328  ; 
Laporte  v.  Cook,  22  R.  I.  554. 

Washington.  —  Christianson  v.  Pacific  Bridge 
Co.,  27  Wash.  582. 

See  Shailer,  etc.,  Co.  v.  Corcoran,  11  Ohio 
Cir.  Dec.  599,  21  Ohio  Cir.  Ct.  639. 

Shoring  Up  Excavations.  —  It  has  been  held 
that  when  the  master  has  furnished  a  competent 
and  experienced  foreman  and  fellow  servant, 
and  suitable  and  sufficient  material,  he  has  dis- 
charged his  duty  to  the  servants.  Litchfield  v. 
Buffalo,  etc.,  R.  Co.,  73  N.  Y.  App.  Div.  1. 

Duty  to  Light  When  Work  Done  at  Wight.  — 
Devaney  v.  Degnon-McLean  Constr.  Co.,  79  N. 
Y.  App.  Div.  62,  affirmed  without  opinion  178 
N.  Y.  620. 

59.  3.  Reasonable  Care  to  Provide  Safe  Track 
Necessary — United  States.- — Erie  R.  Co.  v. 
Moore,  (C.  C.  A.)  113  Fed.  Rep.  269. 

Alabama.  —  Northern  Alabama  R.  Co.  v. 
Shea,  142  Ala.  119;  Western  R.  Co.  v.  Russell, 
(Ala.  1905)  39  So.  Rep.  311. 

California.  —  Peters  v.  McKay,  136  Cal.  73; 
Dolan  v.  Sierra  R.  Co..  135  Cal.  435. 

Illinois.  —  Momence  Stone  Co.  v.  Turrell,  205 
111.  515;  Chicago,  etc.,  R.  Co.  v.  Eaton,  194  111. 
441,  88  Am.  St.  Rep.  161,  affirming  96  111.  App. 
570;  Chicago,  etc.,  R.  Co.  v.  Kinnare,  115  111. 
App.  132. 

Indiana. —  Cleveland,  etc.,  R.  Co.  v.  Snow, 
(Ind.  App.  1905)  74  N.  E.  Rep.  908  ;  Southern 
R.  Co.  v.  Sittasen,  (Ind.  App.  T905)  74  N.  E. 
Hep.  898  ;  Union  Traction  Co.  v.  Buckland,  34 
Ind.  App.  420  ;  Chicago,  etc.,  R.  Co.  v.  Lee,  29 
Ind.  App.  480 ;  Flutter  v.  New  York,  etc.,  R. 
Co.,  27  Ind.  App.  5x1. 

Iowa. —  Bach  v.  Iowa  Cent.  R.  Co.,  112  Iowa 
241. 

Kentucky.  —  King  v.  Covington,  etc.,  R.  Co., 
72  S.  W.  Rep.  757,  24  Ky.  L.  Rep.  1942; 
Chesapeake,  etc.,  R.  Co.  v.  Venable,  11 1  Ky.  41. 

Louisiana.  —  Fuller  v.  Tremont  Lumber  Co., 
114  La.  266. 

Massachusetts.  —  Donahue  v.  Boston,  etc.,  R. 
Co.,  178  Mass.  251. 

Michigan.  —  Hamilton  v.  Michigan  Cent.  R. 
Co.,  135  Mich.  95,  10  Detroit  Leg.  N.  711; 
Tarvis  v.  Flint,  etc.,  R.  Co.,  128  Mich.  61,  8  De- 
troit Leg.  N.  527. 
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Minnesota.  —  Baker  v.  Great  Northern  R. 
Co.,  83  Minn.  184. 

Mississippi.  —  Gulf,  etc.,  R.  Co.  to.  Bussey, 
82  Miss.  6j6. 

Missouri.  —  Smith  v.  Fordyce,  190  Mo.  1; 
Minnier  v.  Sedalia,  etc.,  R.  Co.,  167  Mo.  99; 
Hurst  v.  Kansas  City,  etc.,  R.  Co.,  163  Mo. 
309 ;  Montgomery  v.  Chicago  G.  W.  R.  Co., 
100  Mo.  App.  88;  Houts  v.  St.  Louis  Transit 
Co.,  108  Mo.  App.  686. 

Nezv  Hai>:pshire.  —  Smith  v.  Boston,  etc.,  R. 
Co.,  (N.  H.  1905)  61  Atl.  Rep.  359. 

New  Jersey.  —  Smith  v.  Erie  R.  Co.,  67  N. 
J.  L.  636. 

New  York.  —  Cotighlin  v.  Brooklyn  Heights 
R.  Co.,  59  N.  Y.  App.  Div.  126. 

North  Carolina.  —  Wilkie  v.  Raleigh,  etc.,  R. 
Co.,  127  N.  Car.  203. 

Pennsylvania.  —  Hammer  v.  Pressed  Steel 
Car  Co.,  204  Pa.  St.  594.  See  Savitz  v.  Lehigh, 
etc.,  R.  Co.,  199  Pa.  St.  218. 

South  Carolina.  —  Richey  v.  Southern  R.  Co., 
69  S.  Car.  387  ;  Sims  v.  Southern  R.  Co.,  66  S. 
Car.  520. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Boyce,  (Tex. 
Civ.  App.  1905)  87  S.  W.  Rep.  395  ;  Southern 
Kansas  R.  Co.  v.  Sage,  98  Tex.  438  ;  Southern 
Kansas  R.  Co.  v.  Sage,  (Tex.  Ov.  App.  1904) 
80  S.  W.  Rep.  1038;  International,  etc.,  R.  Co. 
v.  Penn,  (Tex.  Civ.  App.  1904)  79  S.  W.  Rep. 
624;  Jefferson,  etc.,  R.  Co.  v.  Woods,  (Tex. 
Civ.  App.  1901)  64  S.  W.  Rep.  830;  Gulf,  etc., 
R.  Co.  v.  Darby,  28  Tex  Civ.  App.  413;  St. 
Louis  Southwestern  R.  Co.  v.  Kelton,  28  Tex. 
Civ.  App.  137;  Texas,  etc.,  R.  Co.  v.  McClane, 
24  Tex.  Civ.  App.  321. 

The  foreman  of  a  switching  crew  in  the  yard 
of  a  railway  company  was  walking  a  few  feet 
in  advance  and  to  the  side  of  the  rear  of  a 
train  of  backing  cars,  signaling  to  the  engineer, 
when  the  rear  car  was  derailed  by  low  joints 
in  the  track,  veered  upon  and  killed  him.  These 
low  joints  were  opposite  each  other,  had  ex- 
isted for  six  months,  and  the  fish  plates  upon 
them  were  loose.  They  were  at  a  busy  place  in 
the  yard,  where  during  daylight  the  wheels  of 
about  600  cars  pounded  over  them  daily.  They 
were  perceptible  to  one  riding  over  them  upon 
a  train,  but  they  were  at  a  street  crossing, 
which  was  planked,  and  there  was  no  evidence 
that  the  foreman  had  ever  examined  them,  or 
that  he  knew  the  condition  of  the  fish  plates. 
It  was  held  that  the  questions  of  negligence, 
assumption  of  risk,  and  contributory  negligence 
were  for  the  jury.  Chicago,  etc.,  R.  Co.  v. 
Benton,  (C.  C.  A.)  132  Fed.  Rep.  460. 

Logging  Railroad.  —  Although  a  logging  rail- 
road is  not  expected  or  required  to  be  laid  with 
the  same  care  and  security,  nor  to  be  operated 
with  the  same  degree  of  prudence,  as  is  de- 
manded in  the  construction  and  operation  of 
railway  tracks  in  use  by  common  carriers,  nev- 
ertheless such  road  should  be  so  constructed 
and  operated  as  to  render  it  reasonably  safe 
for  those  whose  employment  necessitates  their 
going  upon  such  road  and  performing  service 
in  connection  with  the  same.  Lynn  v.  Antrim 
Lumber  Co.,  105  La.  451. 
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60.  See  note  2. 

61.  Track  Used  for  Construction  Purposes.  —  See  note  I. 

(id)  Limitations  of  Rule  —  Only  Reasonable  Care  Necessary.  — See  notes  2,  3>  4- 
What  Is  Reasonable  Care.  — See  note  5. 
Proximate  Cause.  —  See  note  6. 
(cc)  Applications  of  Rule.  —  See  notes  J,  8,  g,  II. 
63.    See  notes  I,  2,  3. 

bb.  Obstructions  On  or  Near  Track.  —  See  note  4. 


Duty  of  Licensee.  —  A  railway  company  run- 
ning its  trains  over  another  road  by  permission 
is  liable  to  its  employees  for  the  negligence 
of  the  servants  of  the  licensing  corporation  in 
the  discharge  of  the  absolute  duties  of  the 
master.  Brady  v.  Chicago,  etc.,  R.  Co.,  114  Fed. 
Rep.  100,  52  C.  C.  A.  48. 

60.  2.  Use  of  Tracks  Belonging  to  Another 
Company.  —  Arkansas  Cent.  R.  Co.  v.  Jackson, 
70  Ark.  295  ;  Illinois  Terminal  R.  Co.  v.  Thomp- 
son, 210  111.  226.  affirming  judgment  112  111. 
App.  463  ;  Stcry  v.  Concord,  etc.,  R.  Co.,  70  N. 
H.  364.  See  McGuire  v.  Bell  Telephone  Co., 
167  N.  Y.  208,  affirming  (Supm.  Ct.  App.  Div.) 
66  N.  Y.  Supp.  1137- 

61.  1.  Road  Used  Only  for  Construction  Pur- 
poses. —  Hoelter  v.  McDonald,  82  N.  Y.  App. 
Div.  423. 

2.  Southern  Pac.  R.  Co.  v.  Gloyd,  (C.  C.  A.) 
138  Fed.  Rep.  388;  St.  Louis  Nat.  Stock  Yards 
v.  Burns,  97  111.  App.  175;  Southern  Indiana 
R.  Co.  v.  Moore,  29  Ind.  App.  52;  Chicago,  etc., 
R.  Co.  v.  Lee,  29  Ind.  App.  480 ;  Sankey  v. 
Chicago,  etc.,  R.  Co.,  118  Iowa  39;  Godfrey  v. 
St.  Louis  Transit  Co.,  107  Mo.  App.  193;  Jones 
v.  Kansas  City,  etc.,  R.  Co.,  178  Mo.  528,  101 
Am.  St.  Rep.  434 ;  O'Neill  v.  Chicago,  etc.,  R. 
Co.,  62  Neb.  358,  rehearing  66  Neb.  638  ;  Smith 
v.  Boston,  etc.,  R.  Co.,  (N.  H.  1905)  61  Atl. 
Rep.  359;  Van  Blarcom  v.  Central  R.  Co.,  (N. 
J.  1905)  60  Atl.  Rep.  182;  Parks  v.  St.  Louis 
Southwestern  R.  Co.,  29  Tex.  Civ.  App.  531. 
See  Mattson  v.  Qualey  Constr.  Co.,  90  111.  App. 
260. 

In  Chicago,  etc.,  R.  Co.  v.  Lee,  29  Ind.  App. 
480,  it  was  said  that  "  we  think  the  rule  might 
be  stated  that  the  employer  must  exercise  ordi- 
nary skill  and  care  to  provide  a  safe  working 
place,  or  the  employer  must  exercise  skill  and 
care  to  provide  an  ordinarily  safe  working 
place." 

But  on  the  other  hand  it  has  been  held  that 
it  was  error  to  instruct  a  jury  in  effect  that 
a  railroad  company  is  under  a  duty  to  keep  its 
track  in  a  reasonably  safe  condition  for  the 
use  of  its  employees.  The  court  said  :  "  The 
duty  which  the  law  imposes  upon  the  company 
is  to  exercise  reasonable  watchfulness  and  care 
in  inspecting  its  tracks  and  in  keeping  them  in 
a  reasonably  safe  condition.  The  law  does  not 
impose  the  absolute  duty  to  keep  them  in  a 
reasonably  safe  condition."  Culver  v.  South 
Haven,  etc.,  R.  Co.,  138  Mich.  443,  11  Detroit 
Leg.  N.  642. 

3.  No  Guaranty  of  Absolute  Safety.  —  Mobile, 
etc.,  R.  Co.  v.  Vallowe,  214  111.  124;  Cleveland, 
etc.,  R.  Co.  v.  Snow,  (Ind.  App.  1905)  74  N.  E. 
Rep.  908. 

4.  Master  Not  Required  to  Anticipate  Every 


Contingency.  —  Cleveland,  etc.,  R.  Co.  v.  Haas, 
35  Ind.  App.  626. 

5.  Reasonable  Care  Dependent  on  Dangers  to 
Be  Apprehended. — Mace  v.  Boedker,  127  Iowa 
721. 

6.  Negligence  Proximate  Cause. —  Ray  v.  Vicks- 
burg,  etc.,  R.  Co.,  113  La.  502;  Ederle  v.  Vicks- 
burg,  etc.,  R.  Co.,  112  La.  728;  Seccombe  v. 
Detroit  Electric  R.  Co.,  133  Mich.  170,  10  De- 
troit Leg.  N.  129;  Texas,  etc.,  R.  Co.  v.  Mc- 
Clane,  24  Tex.  Civ.  App.  321. 

7.  Defective  Cross-ties.  — ■  Chesapeake,  etc.,  R. 
Co.  v.  Venable,  111  Ky.  41  ;  Fuller  v.  Tremont 
Lumber  Co.,  114  La.  266;  Gulf,  etc.,  R.  Co.  v. 
Boyce,  (Tex.  Civ.  App.  1905)  87  S.  W.  Rep.  395. 

Cross-ties  Insufficiently  Supported.  —  Momence 
Stone  Co.  v.  Turrell,  205  111.  515. 

8.  Defective  Rails.  —  Montgomery  v.  Chicago 
G.  W.  R.  Co.,  109  Mo.  App.  88;  Hoelter  v.  Mc- 
Donald, 82  N.  Y.  App.  Div.  423  ;  San  Antonio, 
etc.,  R.  Co.  v.  Waller,  27  Tex.  Civ.  App.  44. 

Street  Railway  Tracks  Out  of  Alignment.  — 
Coughlin  v.  Brooklyn  Heights  R.  Co.,  59  N.  Y. 
App.  Div.  126. 

9.  Defective  Platforms. — See  Nugent  v.  Brook- 
lyn Union  El.  R.  Co.,  64  N.  Y.  App.  Div. 
35i- 

11.  Unballasted  Tracks.  —  Arkansas  Cent.  R. 
Co.  v.  Jackson,  70  Ark.  295  ;  Jarvis  v.  Flint, 
etc.,  R.  Co.,  128  Mich.  61,  8  Detroit  Leg.  N. 
527. 

It  is  the  duty  of  a  railroad  company  to  keep 
its  roadbed  between  the  tracks  in  its  switching 
yard  in  a  reasonably  safe  condition  so  that  the 
switchmen  can  walk  thereon  with  reasonable 
safety  while  coupling  cars.  Baltimore,  etc.,  R. 
Co.  v.  Clifford,  99  III.  App.  381. 

6tS.  1.  Holes  Between  Ties.  — Chicago,  etc., 
R.  Co.  v.  Myers,  95  111.  App.  578;  De  Cair  v. 
Manistee,  etc.,  R.  Co.,  133  Mich.  578,  10  De- 
troit Leg.  N.  328  ;  Jarvis  v.  Flint,  etc..  R.  Co., 
128  Mich.  61,  8  Detroit  Leg.  N.  527;  Smith  v. 
Boston,  etc.,  R.  Co.,  (N.  H.  1905)  61  Atl.  Rep. 
359;  International,  etc.,  R.  Co.  v.  Penn,  (Tex. 
Civ.  App.  1904)  79  S.  W.  Rep.  624. 

Sunken  Box  Near  Track  Insufficiently  Covered. 
—  Baltimore,  etc.,  R.  Co.  v.  Doty,  (C.  C.  A.) 
133  Fed.  Rep.  866. 

2.  Tracks  Laid  Too  Close  Together.  —  Balti- 
more, etc.,  R.  Co.  v.  Roberts,  161  Ind.  1  ;  True 
v.  Niagara  Gorge  R.  Co.,  70  N.  Y.  App.  Div. 
383,  affirmed  without  opinion  175  N.  Y.  487. 
Compare  St.  Louis  Nat.  Stock  Yards  v.  Burns, 
97  111.  App.  175. 

3.  Defective  Semaphores.  —  Chicago,  etc.,  R. 
Co.  v.  Vipond,  101  111.  App.  607.  See  Chap- 
man v.  Pere  Marquette  R.  Co.,  133  Mich.  311, 
10  Detroit  Leg.  N.  194. 

4.  Structures  Placed  Dangerously  Near  Tracks 
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i\'<&.    See  notes  I,  2. 

—  United  Slates.  —  Choctaw,  etc.,  R.  Co.  v. 
McDade,  tgi  U.  S.  64,  affirming  (C.  C.  A.)  112 
led.  Rep.  888;  Northern  Pac.  R.  Co.  v.  Perry, 
(C.  C.  A.)  116  Fed.  Rep.  609. 

Alabama.  —  Northern  Alabama  R.  Co.  v. 
Mansell,  138  Ala.  548. 

Illinois.  —  Mobile,  etc.,  R.  Co.  v.  Vallowe, 
214  111.  124;  Illinois  Terminal  R.  Co.  v.  Thomp- 
son, -mo  III.  226,  affirming  judgment  112  111. 
App.  463  ;  Chicago,  etc.,  R.  Co.  v.  Howell,  208 
111.  155,  affirming  109  111.  App.  546;  Chicago, 
etc.,  R.  Co.  v.  Stevens,  189  111.  226;  Chicago, 
etc.,  R.  Co.  v.  Cleveland,  92  111.  App.  308; 
Malott  v.  Laufman,  89  111.  App.  178.  See  Chi- 
cago Terminal  Transfer  R.  Co.  v.  Schiavone, 
216  111.  275;  Mobile,  etc.,  R.  Co.  v.  Vallowe, 
214  111.  124,  affirming  115  111.  App.  621. 

Indiana.  —  Wright  v.  Chicago,  etc.,  R.  Co., 
160  Ind.  583. 

Iowa.  —  Coles  v.  Union  Terminal  R.  Co.,  124 
Iowa  48 ;  Gorham  v.  Sioux  City  Stock  Yards 
Co.,  1 18  Iowa  749. 

Kansas.  —  Hoft'meier  v.  Kansas  City-Leaven- 
worth  R.  Co.,  68  Kan.  831. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Hall, 
115  Ky.  567;  Louisville,  etc.,  R.  Co.  v.  Mul- 
frnger,  80  S.  W.  Rep.  499,  26  Ky.  L.  Rep.  3. 

Maine.  —  McTaggart  v.  Maine  Cent.  R.  Co., 
100  Me.  223  ;  Withee  v.  Somerset  Traction  Co., 
98  Me.  61. 

Michigan.  —  Bradburn  v.  Wabash  R.  Co.,  134 
Mich.  575,  10  Detroit  Leg.  N.  592. 

Montana.  —  McCabe  v.  Montana  Cent.  R.  Co., 
30  Mont.  323. 

New  York.  —  Brown  v.  New  York  Cent.,  etc., 
R.  Co.,  42  N.  Y.  App.  Div.  548,  affirmed  without 
opinion  166  N.  Y.  626.  See  Drake  v.  Auburn 
City  R.  Co.,  173  N.  Y.  466. 

O/n'o.  —  Lake  Shore,  etc.,  R.  Co.  v.  Fisher, 
26  Ohio  Cir.  Ct.  143,  affirmed  without  opinion 
51  Ohio  St.  574. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Kelly,  34  Tex. 
Civ.  App.  21,  affirmed  98  Tex.  123;  Galveston, 
etc.,  R.  Co.  v.  Brown,  33  Tex.  Civ.  App.  589; 
Houston  Electric  Co.  v.  Robinson,  (Tex.  Civ. 
App.  1903)  76  S.  W.  Rep.  209:  Galveston,  etc., 
R.  Co.  v.  Mortson,  31  Tex.  Civ.  App.  142; 
International,  etc.,  R.  Co.  v.  Bearden,  31  Tex. 
Civ.  App.  58;  Gulf,  etc.,  R.  Co.  v.  Darby,  28 
Tex.  Civ.  App.  413;  San  Antonio,  etc.,  R.  Co. 
v.  Engelhorn,  24  Tex.  Civ.  App.  324. 

Utah.  —  Leach  v.  Oregon  Short  Line  R.  Co., 
29  Utah  285. 

Vermont.  —  Morrisette  v.  Canadian  Pac.  R. 
Co.,  74  Vt.  232  See  Morrisette  v.  Canadian 
Pac.  R.  Co.,  76  Vt.  267. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Cheat- 
wood.  103  Va.  356.  See  Norfolk,  etc.,  R.  Co. 
v  Hawkes,  102  Va.  452. 

Washington.  —  McDannald  v.  Washington, 
etc.,  R.  Co.,  31  Wash.  585. 

Canada.  —  Day  v.  Dominion  Iron,  etc.,  Co., 
36  Nova  Scotia  113. 

See  Fearns  v.  New  York  Cent.,  etc.,  R.  Co., 
186  Mass.  529;  Smith  v.  Atlanta,  etc.,  R.  Co., 
130  N.  Car.  344;  Lindsay  v.  Norfolk,  etc.,  R. 
Co.,  132  N.  Car.  59.  Compare  Chattanooga, 
etc.,  Electric  R.  Co.  v.  Moore,  113  Tenn. 
SS«- 
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Company  Held  Free  from  Negligence.  —  Ken- 
ney  v.  Meddaugh,  (C.  C.  A.)  118  Fed.  Rep.  209. 

Overhead  Structures.  —  Coles  v.  Union  Ter- 
minal R.  Co.,  124  Iowa  48. 

Branches  of  Trees  Overhanging  Track.  —  Pitts- 
burgh, etc.,  R.  Co.  v.  Parish,  28  Ind.  App.  189, 
91  Am.  St.  Rep.  120. 

Cars  Negligently  Placed  on  Track.  —  Interna- 
tional, etc.,  R.  Co.  v.  Vanlandingham,  (Tex. 
Civ.  App.  1905  )  85  S.  W.  Rep.  847. 

Pole  Near  Track  Erected  by  Third  Person.  — 
A  railroad  company  using  the  track  of  another 
company  is  responsible  for  the  dangerous  prox- 
imity of  a  telegraph  pole  near  the  track  al- 
though the  pole  was  erected  by  the  company 
owning  the  track.  Illinois  Terminal  R.  Co.  v. 
Thompson,  210  III.  226,  affirming  judgment  112 
111.  App.  463. 

Pole  Erected  by  Telegraph  Company.  —  If  the 
close  proximity  of  a  pole  constitutes  a  source 
of  danger  ro  the  employees  of  a  railroad  com- 
pany it  is  not  essential  to  the  liability  of  the 
company  to  prove  that  the  company  had  in  any 
way  participated  in  placing  the  pole  in  position. 
South  Side  El.  R.  Co.  v.  Nesvig,  214  111.  463. 

63.  1.  Things  Left  On  or  Near  Tracks  —  Rocks 
Stumps,  Timber,  Etc.  —  Texas,  etc.,  R.  Co.  v. 
Swearingen.  (C.  C.  A.)  122  Fed.  Rep.  193, 
affirmed  196  U.  S.  51;  Choctaw,  etc.,  R.  Co.  v. 
Stalling,  70  Ark.  603  ;  Donahue  v.  Boston,  etc., 
R.  Co.,  178  Mass.  251;  Pierce  v.  Brennan.  88 
Minn.  50 ;  Hurst  v.  Kansas  City,  etc.,  R.  Co., 
163  Mo.  309;  Murray  v.  Boston,  etc.,  R.  Co., 
72  N.  H.  32.  101  Am.  St.  Rep.  660;  Louisville, 
etc.,  R.  Co.  v.  Jackson,  106  Tenn.  438;  Ray  v. 
Pecos,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1905)  88 
S.  W.  Rep.  466  ;  El  Paso,  etc.,  R.  Co.  v.  What- 
ley,  (Tex.  Civ.  App.  1905)  85  S.  W.  Rep.  ;,:<.; 
Tcxaikana,  etc.,  R.  Co.  v.  Toliver,  (Tex.  Civ. 
App.  1904)  84  S.  W.  Rep.  375  ;  Missouri,  etc., 
R.  Co.  v.  Keefe,  (Tex.  Civ.  App.  1905)  84  S. 
VV.  Rep.  679.  See  Cane  Belt  R.  Co.  v.  Crcsson, 
(Tex.  Civ.  App.  1905)  87  S.  W.  Rep.  867. 
Compare  McNiff  v.  Texas  Midland  R.  Co.,  26 
Tex.  Civ.  App.  558. 

Cars  on  Side  Track  in  Dangerous  Proximity  to 
Main  Track. —  Rogers  v.  Cleveland,  etc.,  R.  Co., 
211  111.  126;  Struble  v.  Burlington,  etc.  R.  Co., 
(Iowa  1905 j  103  N.  W.  Rep.  142;  Milbourne 
v.  Arnold  Electric  Power,  etc.,  Co.,  (Mich. 
1905)  103  N.  W.  Rep.  821,  12  Detroit  Leg.  N. 
177. 

Cars  Escaping  from  Side  Track  upon  Main  Track. 

—  Jones  v.  Kansas  City,  etc.,  R.  Co.,  178  Mo. 
528,  101  Am.  St.  Rep.  434;  Norfolk,  etc.,  R.  Co. 
v.  Cromer,  101  Va.  667,  99  Va.  763,  3  Va. 
Sup.  Ct.  502. 

2.  Ice,  Snow,  Ashes,  etc.,  On  or  Near  Track.  — 
Chicago,  etc.,  R.  Co.  v.  Kinnare,  190  111.  9.  af- 
firming gi  111.  App.  508;  Pittsburgh,  etc.,  R.  Co. 
v.  El  wood,  25  Ind.  App.  671  ;  Sankey  Chi- 
cago, etc.,  R.  Co..  118  Iowa  39;  Atchison,  etc., 
R.  Co.  v.  Stanley  (Kan.  1905)  81  Pac.  Rep. 
176;  Chittick  v.  Minneapolis,  etc.,  R.  Co..  88 
Minn.  11;  Ferguson  v.  Central  R.  Co.,  71  N. 
T.  L.  647. 

Cattle  on  Track.  —  \  railroad  company  owes  a 
duty  to  its  employees  to  exercise  care  to  guard 
against  the  danger  arising  from  cattle  straying 
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cc  Side  Tracks,  —  See  note  3. 
dd.  Switches.  —  See  notes  2,  3. 
Switoh  Locks.  —  See  note  5. 
Lights.  —  See  note  7. 
Misplaced  Switches.  —  See  notes  9,  IO. 

et.  Blocking  Frogs,  Guard  Rails,  and  Switches  —  {ad)  Duty  of  Master  in  Absence 
of  Statutory  Requirements.  —  See  notes  2,  3. 

(bb)  Duty  of  Master  under  Statutory  Requirements.  —  See  note  5 
66.    ff.  Fencing  Tracks  —  Statutory  Provisions.  —  See  notes  I,  2. 


63. 
64. 
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upon  the  track.  Mendizabal  v.  New  York  Cent., 
etc.,  R.  Co.,  89  N.  Y.  App.  Div.  386;  Illinois 
Cent.  R.  Co.  v.  Se.imans,  79  Miss.  106. 

63.  3.  Failure  to  Provide  Derail  Switches.  — 

Jones  v.  Kansas  City,  etc.,  R.  Co.,  178  Mo.  528, 
101  Am.  St.  Rep.  434;  Cooper  v.  New  York,  etc., 
R.  Co.,  84  N.  Y.  App.  Div.  42,  reversed  on 
other  grounds  180  N.  Y.  12. 

Failure  to  Use  Stop-blocks.  —  It  seems  that  the 
failure  to  equip  a  side  track  with  a  "  bumping 
post  "  or  other  obstruction  may,  together  with 
other  facts,  be  taken  into  consideration  by  the 
jury  in  deciding  whether  the  premises  were 
reasonably  safe.  Gila  Valley,  etc.,  R.  Co.  v. 
Lyon,  (Ariz.  1903)  71  Pac.  Rep.  957. 

In  an  action  to  recover  for  the  death  of  a 
brakeman  alleged  to  have  resulted  from  the 
negligence  of  the  defendant  in  not  prov.ding, 
at  a  certain  point  on  its  road,  a  sufficiently  long 
side  track  or  switch  to  accommodate  a  long 
train,  without  danger  of  running  off  the  end 
thereof  which  was  raised  five  and  one-half  feet 
from  the  ground,  on  a  trestle,  and  in  not  having 
provided  at  the  end  of  the  side  track  a  suffi- 
cient bumper  or  obstruction  by  which  a  train 
backed  thereon  might  be  checked  from  running 
off,  it  was  held  that  the  jury  was  justified  in 
finding  that  the  defendant  had  been  negligent. 
Pennsylvania  R.  Co.  v.  Jones,  (C.  C.  A.)  123 
Fed.  Rep.  753. 

64.  2.  Duty  of  Railroad  Company  in  Regard  to 
Switches. — Birmingham  Traction  Co.  v.  Reville, 
136  Ala.  33s  ;  Turrittin  v.  Chicago,  etc.,  R.  Co., 
(Minn.  1905)  104  N.  W.  Rep.  225;  Loushay 
v.  Erie  R.  Co.,  75  N.  Y.  App.  Div.  619;  Richey 
v.  Southern  R.  Co.,  69  S.  Car.  387 ;  St.  Louis 
Southwestern  R.  Co.  v.  Arnold,  (Tex.  Civ.  App. 
1905)  87  S.  W.  Rep.  173;  International,  etc., 
R.  Co.  v.  Moynahan,  33  Tex.  Civ.  App.  302 ; 
San  Antonio,  etc.,  R.  Co.  v.  Waller,  27  Tex. 
Civ.  Apo.  44 ;  Morrisette  v.  Canadian  Pac.  R. 
Co.,  76  Vt.  267. 

Switch  Negligently  Left  Open. —  Dover  v.  Mis- 
sissippi River,  etc.,  R.  Co..  100  Mo.  App. 
330. 

8.  Extent  of  Obligation.  —  Cleveland,  etc..  R. 
Co.  v.  Snow,  (Ind.  App.  1905)  74  N.  F..  Rep. 
008. 

6.  See  Nne  v.  Rapid  R.  Co.,  133  Mich.  152, 
10  Detroit  Leg.  N.  755. 

7.  Necessity  of  Lighting  Switches.  —  See  Louis- 
ville, etc.,  R.  Co.  v.  Mounce,  71  S.  W.  Rep. 
518,  24  Ky.  L.  Rep.  1378;  Noe  v.  Rapid  R.  Co., 
133  Mich.  152,  10  Detroit  Leg  N.  155. 

9.  Misplaced  Switches  —  Opened  by  Stranger.  — 
Contra,  Yazoo,  etc.,  R.  Co.  v.  Block,  86  Miss. 
426. 

10.  Opened  by  Employee.  —  Compare  Missouri, 
etc.,  R.  Co.  v.  Mayfield,  29  Tex.  Civ.  App.  477; 
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Missouri,  etc.,  R.  Co.  v.  Follin,  29  Tex.  Civ. 
App.  512;  St.  Louis  Southwestern  R.  Co.  v. 
Kelton,  28  Tex.  Civ.  App.  137. 

65.  2.  Necessity  of  Using  Blocks. —  Gilbert  v. 
Burlington,  etc.,  R.  Co.,  (C.  C.  A.)  128  Fed. 
Rep.  529,  if/firming  123  Fed  Rep.  832;  Lane  v. 
Missouri  Pac.  R.  Co.,  64  Kan.  755  ;  O'Neill  v. 
Chicago,  etc.,  R.  Co.,  62  Neb.  358,  rehearing 
66  Neb.  638. 

It  has  been  held  that  a  railway  company 
which  is  engaged  in  constructing  a  new  switch 
is  not  required  to  block  the  frog  during  the 
progress  of  construction.  Hauss  v.  Lake  Erie, 
etc.,  R.  Co.,  (C.  C.  A.)  105  Fed.  Rep.  733. 

The  rule  has  been  stated  in  effect  as  fol- 
lows: So  long  as  blocked  and  unblocked  fiogs 
are  in  use  on  railroads  and  many  ro-ids  prefer 
those  that  are  unblocked,  and  it  is  question- 
able which  is  the  safest  or  most  suitable  appli- 
ance for  the  business  of  railroads,  a  jury 
cannot  impute  negligence  to  a  company  which 
uses  one  of  these  appliances  in  preference  to 
the  other.  Kilpatrick  v.  Choctaw,  etc.,  R.  Co., 
(C.  C.  A.)  121  Fed.  Rep.  11. 

Use  of  Blocking  of  Unusual  but  Reasonable  Size. 

—  A  railway  company  used  a  piece  of  lumber 
one  inch  thicker,  six  inches  wider,  and  one 
foot  longer  than  the  customary  blocking  to  fill 
the  space  between  the  guard  rail  and  a  main 
rail.  It  was  held  that  the  use  of  this  blocking 
of  unusual  size  was  but  the  rightful  exercise 
of  the  judgment  of  the  company,  and  was  no 
evidence  of  negligence  or  of  liability  for  an 
injury  resulting  from  a  brakeman's  stumbling 
over  it.  Morris  v.  Duluth,  etc.,  R.  Co.,  108 
Fed.  Rep.  747,  47  C.  C.  A.  661. 

3.  Negligence  a  Question  for  Jury.  —  Schroeder 
v.  Chicago,  etc.,  R.  Co..  (Iowa  1905)  103  N.  W. 
Rep.  985;  Pierson  v.  Chicago,  etc.,  R.  Co.,  127 
Iowa  13;  Trott  v.  Chicago,  etc.,  R.  Co..  115 
Iowa  80,  petition  for  rehearing  overruled  115 
Iowa  88;  Texarkana,  etc.,  R.  Co.  v.  Tohver, 
(Tex.  Civ.  App.  1904)  84  S.  VV.  Rep.  375.  See 
Ray  v.  Vicksburg,  etc.,  R.  Co.,  113  La.  502; 
Cleveland,  etc.,  R.  Co.  v.  Ullom,  11  Ohio  Cir. 
Dec.  12T.  20  Ohio  Cir.  Ct.  512. 

Use  of  "Loose  Tongue"  Switch  on  Electric 
Street  Railroads.  —  Birmingham  Traction  Co.  v. 
Reville,  136  Ala.  335. 

5.  Noncompliance  with  Statutes  Held  Negli- 
gence. —  Jones  v.  Flint,  etc.,  R.  Co.,  127  Mich. 
198,  8  Detroit  Leg.  N.  295;  Coleman  v.  Him- 
melberger-Harrison  Land,  etc.,  Co.,  105  Mo. 
App.  254;  Johns  v.  Cleveland,  etc.,  R.  Co.,  10 
Ohio  Dec.  348,  7  Ohio  N.  P.  592. 

66.  1.  Statutes  Requiring  Gates  at  Crossings. 

—  Chicago,  etc.,  R.  Co.  v.  Wise,  206  Til.  433, 
affirming  106  111.  App.  174. 

2.  Statutes  Making  Company  Liable  for  Injury 
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<»<».    gg.  Culverts  and  Other  Instrumentalities  for  Drainage.  —  See  note  4. 

07.    kh.  Bridges  —  (aa)  in  General.  —  See  note  2. 

0>*.     Limit  as  to  Degree  of  Care  Necessary.  —  See  notes  I,  2. 

[bb)  Covered  and  Overhead  Bridges  —  aaa.  Height  oJ  Bridges.  —  See  notes  3,  4,  5,  6. 

Assumption  of  Risk.  —  Sec  note  8. 
GO.     Contributory  Negligence.  —  See  note  I. 

bbb.  "  Whipping  Straps  "  or  "  Telltales."  —  See  note  2. 

In  the  Absence  of  a  Statutory  Requirement  of  This  Nature.  ■ —  See  note  3. 

(3)  Evidence  in  Actions  for  Injuries  from  Defects  in  Place  of  Work  — 
(a)  In  General.  —  See  note  4. 
70,    See  notes  2,  3,  4. 


to  Stock  •—  Effect.  —  Compare  Snyder  v.  Pennsyl- 
vania R.  Co.,  205  Pa.  St.  619. 

<><».    4.  Reasonable  Care  in  Constructing  and 

Maintaining  Culverts  Necessary.  —  Western  R. 
Co.  v.  Russell,  (Ala.  1905)  39  So.  Rep.  311; 
Gulf,  etc.,  R.  Co.  v.  Boyce,  (Tex.  Civ.  App. 
1905)  87  S.  W.  Rep.  395. 

<» '4 .  2.  Bridges  —  Reasonable  Care  in  Con- 
struction and  Maintenance  Necessary.  —  Maydole 
v.  Denver,  etc.,  R.  Co.,  15  Colo.  App.  449; 
Southern  R.  Co.  v.  Cooper,  62  S.  W.  Rep.  858, 
23  Ky.  L.  Rep.  290  ;  Copeland  v.  Wabash  R.  Co., 
175  Mo.  650;  Leach  v.  Oregon  Short  Line  R. 
Co.,  29  Utah  285  ;  Fulton  v.  Crosby,  etc.,  Co., 
57  W.  Va.  91. 

Trestles.  —  Dolan  v.  Sierra  R.  Co.,  135  Cal. 
435  :  Harrill  v.  South  Carolina,  etc.,  R.  Co.,  135 
N.  Car.  601. 

Bridge  Destroyed  by  Fire.  —  Texas  Mexican  R. 
Co.  v.  Mendez,  (Tex.  Civ.  App.  1903)  78  S-  W. 
Rep.  25. 

Bridge  Controlled  by  Municipality.  —  A  street 

car  company,  when  using  a  city  bridge  for  its 
tracks,  thereby  adopts  such  bridge  as  one  of 
its  appliances,  and  if  such  company  knows,  or 
by  the  exercise  of  reasonable  care  could  know, 
that  such  bridge  is  in  a  defective  and  unsafe 
condition,  and  liable  to  give  way  and  fall  by 
reason  of  such  condition,  and  knowingly  causes 
or  permits  its  cars  to  be  run  over  such  bridge, 
and  the  bridge  gives  way  and  falls  because  of 
said  defective  condition,  while  cars  of  such 
company  are  in  the  act  of  crossing,  and  its 
employees  in  charge  of  the  cars,  or  upon  them, 
in  the  line  of  their  employment,  are,  without 
negligence  on  their  part,  injured  in  the  fall  of 
such  cars,  such  employees  would  be  entitled  to 
recover  for  injuries  so  received.  Indianapolis 
v.  Cauley,  164  Ind.  304. 

68.  1.  What  Degree  of  Care  Sufficient.  — 
Erie  R.  Co.  v.  McCormick,  69  Ohio  St.  45  ; 
Texas  Mexican  R.  Co.  v.  Mendez,  (Tex.  Civ. 
App.  1903)  78  S.  W.  Rep.  25. 

In  an  action  to  recover  for  personal  injuries 
sustained  by  the  plaintiff,  a  hrakeman  in  the 
employ  of  the  defendant  railroad  company,  by 
the  breaking  of  a  trestle  alleged  to  have  been 
defective,  it  was  said  that  if  defendant  exer- 
cised ordinary  care  in  the  construction  of  the 
trestle  —  that  is,  if  it  was  built  in  the  manner 
that  an  ordinarily  prudent  man  would  have 
built  it,  if  he  himself  had  intended  to  use  it 
in  the  way  the  plaintiff  was  using  it,  then  the 
defendant  performed  its  full  duty  toward  its 
servant.    Dolan  v.  Sierra  R.  Co.,  135  Cal.  435. 

2.  Not  Bound  to  Anticipate  Every  Possible 
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Danger,- — Cleveland,  etc.,  R.  Co.  v.  Haas,  35 
Ind.  App.  626;  Krebbs  v.  Oregon  R.,  etc.,  Co., 
40  Wash.  138. 

3.  Duty  as  to  Construction  of  Overhead  Bridges 
Stated.  —  Pittsburgh,  etc.,  R.  Co.  v.  Lamphere, 
(C.  C.  A.)  137  Fed.  Rep.  20;  Hollingsworth  v. 
Chicago,  etc.,  R.  Co.,  160  Ind.  259;  Gulf,  etc., 
R.  Co.  v.  Knox,  25  Tex.  Civ.  App.  450. 

4.  Duty  as  to  Construction  of  Covered  Bridges. 
—  Louisville,  etc.,  R.  Co.  v.  Tucker,  65  S.  W. 
Rep.  453,  23  Ky.  L.  Rep.  1929. 

Width  of  Bridges.  —  If  the  employees  of  a  rail- 
road company  are  required  to  be  on  the  side 
of  its  cars  in  the  discharge  of  their  duty  as  the 
trains  pass  over  bridges,  it  is  incumbent  on 
the  company  to  so  construct  and  maintaia  its 
bridges  as  to  make  them  reasonably  safe  for 
such  use ;  but  if  the  employees  are  not  re- 
quired to  be  on  the  side  of  the  cars  at  such 
times,  the  company  violates  no  duty  it  owes 
them  by  failing  to  construct  its  bridges  of  suffi- 
cient width  to  permit  of  an  employee  riding 
on  the  side  of  a  car  over  a  bridge.  Krebbs  v. 
Oregon  R.,  etc..  Cc,  40  Wash.  138. 

5.  Construction  of  Low  Bridges  Justified  by  Cir- 
cumstances.—  Hedrick  v.  Southern  R.  Co.,  136 
N.  Car.  510. 

6.  Duty  to  Warn  or  Instruct  Employees.  — 
Hedrick  v.  Southern  R.  Co.,  136  N.  Car.  510; 
V/ainright  v.  Lake  Shore,  etc.,  R.  Co.,  11 
Ohio  Cir.  Dec.  530. 

8.  Assumption  of  Known  Risks.  —  Hollingsworth 
v.  Chicago,  etc.,  R.  Co.,  160  Ind.  259  ;  Erie  R. 
Co.  v.  McCormick,  69  Ohio  St.  45.  Compare 
Hedrick  v.  Southern  R.  Co.,  136  N.  Car.  510, 
decided  under  Virginia  statutes. 

69.  1.  Contributory  Negligence.  —  See  Wain- 
right  v.  Lake  Shore,  etc.,  R.  Co.,  11  Ohio  Cir. 
Dec.  530. 

2.  Necessity  of  Providing  Whipping  Straps. — 

Hailey  v.  Texas,  etc.,  R.  Co.,  113  La.  533. 
Injuries  Received  from  Contact  with  "  Telltale." 

— ■  McGarrity  v.  New  York,  etc.,  R.  Co.,  25 
R.  I.  269. 

3.  See  Wainright  v.  Lake  Shore,  etc.,  R.  Co., 
11  Ohio  Cir.  Dec.  530;  Gulf,  etc.,  R.  Co.  v. 
Knox.  25  Tex.  Civ.  App.  450. 

4.  The  knowledge  of  a  defendant  railroad 
company  of  the  condition  of  the  track  at  the 
place  where  a  servant  was  injured,  and  at  other 
points,  is  admissible.  International,  etc.,  R. 
Co.  7'.  Penn.,  (Tex.  Civ.  App.  1904)  79  S.  W. 
Rep.  624. 

70.  2.  Other  Accidents. —  See  Schwarzschild 
Drysdale,  69  Kan.  119:  Rogers  v.  Meyerson 

Printing  Co.,  103  Mo.  App.  683:  Coughlin  v. 
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(b)  Methods  in  Use  by  Other  Companies.  —  See  notes  6,  J,  8. 
Presumptions.  —  See  note  9. 
See  note  1. 


70. 
71. 

Brooklyn  Heights  R.  Co.,  59  N.  Y.  App.  Div. 
126;  Cavanagh  v.  O'Neill,  27  N.  Y.  App.  Div. 
48,  affirmed  without  opinion  161  N.  Y.  657. 
But  see  Bach  v.  Iowa  Cent.  R.  Co.,  112  Iowa 
241.  Compare  Roche  v.  Llewellyn  Ironworks 
Co.,  140  Cal.  563  ;  Gustafson  v.  Young,  91  N.  Y. 
App.  Div.  453. 

70.  3.  Evidence  that  No  Accident  Had  Hap- 
pened. —  Mobile,  etc.,  R.  Co.  v.  Vallowe,  214  111. 
124,  affirming  115  111.  App.  621;  Mueller  v. 
Northwestern  Iron  Co.,  125  Wis.  326.  Contra, 
Southern  R.  Co.  v.  McLellan,  80  Miss.  700. 

4.  Defect  in  Proximity  to  Place  of  Accident.  — 
See  Baltimore,  etc.,  R.  Co.  v.  Clifford,  99  111. 
App.  381  ;  Southern  R.  Co.  v.  Sittasen,  (Ind. 
App.  1905)  74  N.  E.  Rep.  898.  Compare  Briggs 
v.  East  Broad  Top  R.,  etc.,  Co.,  206  Pa.  St.  564. 

Condition  of  Railroad  Track  After  Accident.  — 
Where  inferences  may  properly  be  drawn  as  to 
conditions  existing  at  the  time  of  a  derailment 
from  the  condition  of  the  rails  and  timbers  of 
the  railway  as  they  appeared  shortly  after  the 
accident,  evidence  to  prove  such  subsequent 
condition  is  admissible.  E.  E.  Jackson  Lumber 
Co.  v.  Cunningham,  141  Ala.  206.  See  Meyers 
v.  Highland  Boy  Gold  Min.  Co.,  28  Utah  96. 

Condition  of  Place  Prior  to  Accident.  —  In  an 
action  to  recover  for  the  death  of  the  plaintiff's 
intestate  by  the  falling  of  a  building  in  the 
construction  of  which  he  was  employed,  it  was 
held  that  under  the  circumstances  of  the  case 
evidence  of  the  condition  of  the  building  about 
six  weeks  before  the  accident  was  properly 
admitted.  Nelson  v.  Young,  91  N.  Y.  App.  Div. 
-157,  affirmed  180  N.  Y.  523. 

6.  Methods  in  Common  Use  by  Other  Companies 
as  Evidence  for  Defendant.  —  Nyback  v.  Cham- 
pagne Lumber  Co.,  (C.  C.  A.)  109  Fed.  Rep. 
732  ;  Southern  R.  Co.  v.  McLellan,  80  Miss.  700. 
See  Rafferty  v.  Nawn,  182  Mass.  503.  Com- 
pare Gruenendahl  v.  Consolidated  Coal  Co.,  108 
111.  App.  644.  Contra,  Hansell-Elcock  Foundry 
Co.  v.  Clark,  214  111.  399,  afirming  115  111.  App. 
209;  Chicago,  etc.,  R.  Co.  v.  Kinnare,  115  111. 
App.  132. 

In  an  action  to  recover  for  injuries  received 
by  a  mule  driven  in  a  mine  in  consequence  of 
coming  in  contact  with  the  roof  or  side  of  an 
entry,  which  was  alleged  to  be  of  insufficient 
height,  it  was  held  that  witnesses  were  prop- 
erly permitted  to  testify  to  the  custom  in  that 
particular  mining  district  as  to  the  height  and 
width  of  entries.  Hamilton  v.  Mcndota  Coal, 
etc.,  Co.,  120  Iowa  147. 

In  an  action  to  recover  for  the  death  of  a 
brakeman  in  the  employ  of  the  defendant,  al- 
leged to  have  been  caused  by  the  negligence  of 
the  defendant  in  erecting  and  maintaining  a 
stock  gap  in  dangerous  proximity  to  the  track, 
it  was  held  that  the  trial  court  erred  in  assum- 
ing that,  subject  only  to  the  defense  of  con- 
tributory negligence,  the  plaintiff  would  be  en- 
titled to  recover  if  the  track  and  the  stock  gap 
in  question  were  not  such  as  were  furnished  on 
well  regulated  railroads  generally,  and  if  the 
failure  to  have  it  so  was  the  proximate  cause 
of  the  death  of  the  plaintiff's  intestate.  Such 


failure  would  not  necessarily  and  as  a  matter 
of  law  have  established  the  charge  of  negligence. 
As  evidential  of  what  in  the  exercise  of  due 
care  ought  to  have  been  done  in  the  construc- 
tion and  maintenance  of  the  roadway,  it  was 
proper  to  consider  the  usage  prevailing  on  olher 
well  regulated  railroads  ;  but  "  all  railroads  are 
not  required  to  conform  to  one  standard,"  and 
safety  may  be  conserved,  and,  therefore,  the 
duty  of  care  performed,  by  providing  a  roadway 
not  in  conformity  with  such  usage.  Northern 
Alabama  K.  Co.  v.  Mansell,  138  Ala.  548. 

Usual  and  Customary  Construction.  —  It  lias 
been  held  that  where  a  negligent  construction 
is  alleged  as  the  basis  of  an  action,  evidence 
as  to  the  usual  and  customary  manner  of 
construction  is  inadmissible.  Hansell-Elcock 
Foundry  Co.  v.  Clark,  214  111.  399. 

7.  As  Evidence  for  Plaintiff.  —  Schroeder  v. 
Chicago,  etc.,  R.  Co.,  (Iowa  1905)  103  N.  W. 
Rep.  985.  Contra,  Chicago,  etc.,  R.  Co.  v. 
Cleveland.  92  III.  App.  308  ;  Donovan  v.  Ameri- 
can Linen  Co.,  180  Mass.  127. 

But  since  the  track  of  a  well  regulated  cross- 
country railroad  furnishes  no  standard  of  com- 
parison, and  no  criterion  of  excellence  as  to  a 
furnace  company's  tracks  laid  on  its  cinder 
pile  for  the  sole  purpose  of  carting  olf  the  slag 
from  the  furnae-e,  the  fact  that  such  cinder 
tracks  are  not  like  the  tracks  of  well  regu- 
lated cross-country  railroads  is  not  pertinent 
tc  the  issue  whether  the  cinder  tracks  are  de- 
fectively constructed,  and  throws  no  legitimate 
light  upon  it.  Sloss-Sheffield  Steel,  etc..  Co.  v. 
Mobley,  139  Ala.  425,  holding  that  the  testi- 
mony of  a  witness  that  the  defendant's  cinder 
track  was  not  like  the  tracks  of  regular  cross- 
country roads  should  have  been  excluded. 

8.  Methods  of  Particular  Company.  —  Sloss- 
Shetfield  Steel,  etc.,  Co.  v.  Mobley,  139  Ala.  425. 

9.  Presumption  that  Master  Has  Done  His  Duty. 
— •  Railey  v.  Garbutt,  112  Ga.  288;  Stackpole  v. 
Wray,  99  N.  Y.  App.  Div.  262,  citing  20  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  70.  See 
Consolidated  Kansas  City  Smelting,  etc.,  Co.  v. 
Allen,  64  Kan.  70 ;  Grant  v.  National  Railway 
Spring  Co.,  86  N.  Y.  App.  Div.  593. 

71.  1.  No  Presumption  of  Negligence  from 
Injury  — United  Srates.  —  Highland  Roy  Gold 
Min.  Co.  v.  Pouch.  (C.  C.  A.)  124  Fed.  Rep. 
148;  Mountain  Copper  Co.  v.  Van  Buren,  (C. 
C.  A.)  123  Fed.  Rep.  61  ;  In  re  California  Nav., 
etc.,  Co.,  no  Fed.  Rep.  670. 

California.  —  Turner  v.  Southern  Pac.  Co., 
142  Cal.  580;  Thompson  v.  California  Constr. 
Co.,  (Cal.  1905)  82  Pac.  Rep.  367. 

Colorado.  —  Greeley  7'.  Foster,  32  Colo.  292. 

Iotva.  —  Bergman  v.  Altman,  127  Iowa  693; 
Allen  v.  Chicago,  etc.,  R.  Co.,  126  Towa  213. 

Massachusetts.  —  Hofnaucr  v.  R.  II.  White 
Co..  186  Mass.  47. 

Minnesota.  —  Thomas  v.  Smith,  90  Minn. 
379- 

Missouri.  —  Copoland  v.  Wabash  R.  Co.,  175 
Mo.  650;  Wojtvlak  v.  Kansas,  etc.,  Coal  Co., 
188  Mo.  260.  Rut  compire  Johnson  v.  Metro- 
politan St.  R.  Co.,  104  Mo.  App.  588;  Jones  v. 
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Kansas  City,  etc.,  R.  Co.,  178  Mo.  528,  101  Am. 
St.  Rep.  434. 

New  York.  —  Holznian  v.  Katzman,  (  Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  250.  See  Dolan  v. 
New  York  Sanitary  Utilization  Co.,  104  N.  Y. 
App.  D;v.  14. 

Pennsylvania.  —  Laven  v.  Moore,  211  Pa.  St. 
245 ;  Surles  v.  Kistler,  202  Pa.  St.  289 ;  Price 
v.  Lehigh  Valley  R.  Co.,  202  Pa.  St.  176.  See 
McCarthy  v.  Shoneman,  198  Pa.  St.  568. 

Texas.  —  Texas  Mexican  R.  Co.  v.  Mendez, 
(Tex.  Civ.  App.  1903)  78  S.  VV.  Rep.  25;  Parks 
v.  St.  Louis  Southwestern  R.  Co.,  29  Tex.  Civ. 
App.  SSi- 

Utah. —  Downey  v.  Gemini  Min.  Co.,  24  Utah 
431. 

Wisconsin.  —  Cosgrove  v.  Filer,  etc.,  Co.,  112 

Wis.  457. 

See  Fuller  v.  Ann  Arbor  R.  Co.,  (Mich.  1905) 
104  N.  W.  Rep.  414,  12  Detroit  Leg.  N.  348. 
Compare  McLean  v.  Pere  Marquette  R.  Co.,  137 
Mich.  482,  11  Detroit  Leg.  N.  358;  Morrisette 
v.  Canadian  Pac.  R.  Co.,  76  Vt.  267.  But  see 
Palmer  Brick  Co.  v.  Chenall,  119  Ga.  837,  in 
which  it  is  said  that  the  maxim  res  ipsa  loquitur 
is  applicable,  under  certain  circumstances,  in 
suits  by  a  servant  against  his  master  for  dam- 
ages resulting  from  the  master's  negligence. 

In  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff 
while  in  the  employ  of  the  defendant  in  con- 
sequence of  being  placed  at  work  in  an  unsafe 
place  under  an  arch  that  had  been  unskilfully 
constructed,  it  was  held  that  where  no  explana- 
tion was  given  as  to  the  cause  of  the  fall  of  a 
brick  arch,  the  maxim  res  ipsa  loquitur  applied, 
and  the  jury  might  infer  that  there  was  negli- 
gence on  the  part  of  the  owner,  either  in  its 
original  construction  or  in  its  subsequent  main- 
tenance. Chenall  v.  Palmer  Brick  Co.,  117  Ga. 
106. 

In  an  action  to  recover  for  injuries  sustained 
by  the  plaintiff  by  the  falling  of  the  roof  of  a 
building  in  which  he  was  working  for  the  de- 
fendant, it  was  held  that  the  fact  that  the  roof 
fell  under  the  circumstances  disclosed  by  the 
record  while  it  was  in  course  of  construction 
was,  until  otherwise  explained,  prima  facie  evi- 
dence of  the  insufficiency  of  the  building. 
Hearn  v.  Quillcn,  94  Md.  39. 

Where  the  plaintiff,  who  was  employed  in 
the  defendant's  mine,  was  injured  while  walk- 
ing to  his  work  with  other  workmen  in  the 
usual  place  and  manner  upon  a  narrow  ledge 
of  earth  on  the  edge  of  a  precipice,  by  the  giv- 
ing way  of  the  earth,  whereby  he  was  precipi- 
tated into  the  deep  opening,  it  was  held  that  a 
pt'lma  facie  case  was  established  in  the  plain- 
tiff's favor  sufficient  at  least  to  require  a  sub- 
mission to  the  jury.  Lentino  v.  Port  Henry 
Iron  Ore  Co.,  71  N.  Y.  App.  Div.  466. 

71.  2.  Dutv  to  Provide  Safe  Machinery  and 
Appliances — United  States.  —  National  Steel 
Co.  v.  Lowe,  (CCA.)  127  Fed.  Rep.  311;  Pitts- 
burgh, etc.,  R.  Co.  v.  Lampshere,  (C.  C.  A.) 
137  Fed.  Rep.  20;  Cincinnati,  etc.,  R.  Co.  v. 
Robertson.  (C.  C.  A.)  139  Fed.  Rep.  519; 
Cudahy  Packing  Co.  v.  Anthes,  (C.  C.  A.)  117 


Fed.  Rep.  118;  The  Frey,  113  Fed.  Rep.  1003; 
The  Anchoria,  113  Fed.  Rep.  982,  affirmed  with- 
out opinion  (C.  C.  A.)  120  Fed.  Rep.  1017; 
In  re  California  Nav.,  etc.,  Co.,  110  Fed.  Rep. 
670;  Lafayet*e  Bridge  Co.  v.  Olsen,  (C.  C.  A.) 
108  Fed.  Rep.  335.  Compare  Kelly  v.  Jutte, 
etc.,  Co.,  (C.  C.  A.)  104  Fed.  Rep.  955. 

Alabama.  —  Going  v.  Alabama  Steel,  etc.,  Co., 
141  Ala.  537. 

California.  —  Helling  v.  Schindler,  145  Cal. 
303;  Olsen  v.  Gray,  147  Cal.  112. 

Colorado.  —  Tanner  if.  Harper,  32  Colo.  156; 
Roche  v.  Denver,  etc.,  R.  Co.,  19  Colo.  App. 
204;  Floyd  v.  Colorado  Fuel,  etc.,  Co.,  18  Colo. 
App.  iS3- 

Connecticut.  —  Rincicotti  v.  John  J.  O'Brien 
Contracting  Co.,  77  Conn.  617;  Farrell  v.  East- 
ern Machinery  Co.,  77  Conn.  484,  107  Am. 
St.  Rep.  46;  Currelli  v.  Jackson,  77  Conn. 
iiS- 

Delaware.  —  Karczewski  v.  Wilmington  City 
R.  Co.,  4  Penn.  (Del.)  24;  Winkler  v.  Philadel- 
phia, etc.,  R.  Co.,  4  Penn.  (Del.)  80;  Boyd  v. 
Blumenthal,  3  Penn.  (Del.)  564;  Croker  v. 
Pusey,  etc..  Co.,  3  Penn.  (Del.)  1  ;  Strattner  v. 
Wilmington  City  Electric  Co.,  3  Penn.  (Del.) 
245  :  Ray  v.  Diamond  State  Steel  Co.,  2  Penn. 
(Del.)  525- 

District  of  Columbia. —  Staubley  v.  Potomac 
Electric  Power  Co.,  21  App.  Cas.  (D.  C.)  160. 

Georgia.  —  Savannah,  etc.,  R.  Co.  v.  Pughs- 
ley,  113  Ga.  1012. 

Illinois.  —  Franke  v.  Hanly,  215  111.  216; 
Illinois  Third  Vein  Coal  Co.  v.  Cioni,  215  111. 
583,  affirming  115  III.  App.  455;  Morton  v. 
Zwierzykowski,  192  111.  328,  affirming  91  111. 
App.  462;  Armour  v.  Brazeau,  191  111.  117; 
Union  Bridge  Co.  v.  Teehan,  igo  111.  374,  affirm- 
ing 92  111.  App.  259  ;  Bates  Mach.  Co.  7'.  Crow- 
ley, 115  111.  App.  540:  McCormick  Harvesting 
Mach.  Co.  v.  Wojciechowski,  111  111.  App.  641; 
Hass  v.  Chicago,  etc.,  R.  Co..  97  111.  App.  624; 
Illinois  Cent.  R.  Co.  v.  North,  97  111.  App. 
124;  Maxwell  v.  Zdarski,  93  111.  App.  334. 

Indiana.  —  Chicago,  etc..  R.  Co.  v.  Tackett, 
33  Ind.  App.  379;  Baltimore,  etc.,  R.  Co.  v. 
Rcberts,  161  Ind.  1  ;  Brazil  Block  Coal  Co.  v. 
Gibson,  160  Ind.  319,  98  Am.  St.  Rep.  281, 
citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  71  ;  Republic  Iron,  etc.,  Co.  v.  Ohler,  161 
Ind.  393  ;  American  Tiri-Plate  Co.  v.  Williams, 
30  Ind.  App.  46. 

Ioiva.  —  Fries  v.  Bettendorf  Axle  Co.,  126 
Iowa  138;  Klaffke  V.  Bettendorf  Axle  Co., 
125  Iowa  224;  Crane  v.  Chicago,  etc.,  R.  Co., 
124  Iowa  81  :  Shebeck  v.  National  Cracker 
Co.,  120  Iowa  414  ;  Aga  v.  Harbach.  (Iowa  1903) 
93  N.  W.  Rep.  601  ;  Forbes  v.  Boone  Valley 
Coal,  etc.,  Co.,  113  Iowa  04. 

Kansas.  —  Cudahy  Packing  Co.  v.  Sedlack, 
69  Kan.  472 :  Buoy  v.  Clyde  Milling,  etc.,  Co., 
68  Kan.  436;  Emporia  v.  Kowalski,  66  Kan.  64: 
Atchison,  etc.,  R.  Co.  v.  Kingscott,  65  Kan. 
731  ;  Mirick  v.  Morton,  62  Kan.  870,  64  Pac. 
Rep.  609. 

Kentucky.  —  Buey  v.  Chess,  etc.,  Co..  84  S. 
W.  Rep.  563.  27  Ky.  L.  Rep.  198;  Carey  v. 
Samuels,  88  S.  W.  Rep.  1052,  28  Ky.  L.  Rep. 
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6  ;  Ahrens,  etc.,  Mfg.  Co.  v.  Rellihan,  82  S.  W. 
Rep.  993.  26  Ky.  L.  Rep.  919;  James  v.  Ames, 
82  S.  W.  Rep.  229,  26  Ky.  L.  Rep.  498  ;  Dune- 
kake  v.  Beyer,  79  S.  W.  Rep.  209,  25  Ky.  L. 
Rep.  2001  ;  Henderson  Brewing  Co.  v.  Folden, 
76  S.  W.  Rep.  520,  25  Ky.  L.  Rep.  969 ;  Clay 
City  Lumber,  etc.,  Co.  v.  Noe,  76  S.  W.  Rep. 
195,  25  Ky.  L.  Rep.  663;  Shanks  v.  Citizens' 
Gen.  Electric  Co.,  76  S.  W.  Rep.  379,  25  Ky. 
L.  Rep.  811;  Republic  Iron,  etc.,  Works  v. 
Gregg,  71  S.  W.  Rep.  900,  24  Ky.  L.  Rep.  1627; 
Brooks  v.  Louisville,  etc.,  R.  Co.,  71  S.  W. 
Rep.  507,  24  Ky.  L.  Rep.  13 18;  Louisville,  etc., 
R.  Co.  v.  Roberts,  70  S.  W.  Rep.  833,  24  Ky.  L. 
Rep.  1160;  United  Laundry  Co.  t>.  Steele,  72  S. 
W.  Rep.  305,  24  Ky.  L.  Rep.  1899;  Covington, 
etc.,  Bridge  Co.  v.  Goodnight,  60  S.  W.  Rep. 
415.  22  Kv,  L.  Rep.  1242;  Louisville,  etc., 
Packet  Co.  v.  Samuels,  59  S.  W.  Rep.  3,  22  Ky. 
L.  Rep.  979;  Wake  v.  Price,  58  S.  W.  Rep.  519, 
22  Ky.  L.  Rep.  696. 

Louisiana.  —  Smith  v.  Minden  Lumber  Co., 
114  La.  1035  ;  Moses  v.  Grant  Lumber  Co.,  114 
La.  933  ;  Williams  v.  Levert  Lumber,  etc.,  Co., 
114  La.  805;  Burns  v.  Ruddock-Orleans  Cypress 
Co.,  114  La.  247;  Carter  v.  Fred  W.  Dubach 
Lumber  Co..  113  La.  239;  Bonnin  v.  Crowley, 
112  La.  1025;  Broadfoot  v.  Shreveport  Cotton 
Oil  Co.,  1 1 1  La.  467  ;  Merritt  v.  Victoria  Lum- 
ber Co.,  :n  La.  159;  Kimbell  v.  Homer  Com- 
press, etc.,  Co.,  109  La.  963;  Gaulden  v.  Kansas 
City  Southern  R.  Co.,  106  La.  409;  Lynn  v. 
Antrim  Lumber  Co.,  105  La.  451. 

Maine.  —  Beal  v.  Bryant,  99  Me.  112;  Moore 
r.  Stetson,  96  Me.  197;  Rounds  v.  Carter,  94 
Me.  535  ;  Caven  v.  Bodwell  Granite  Co.,  99  Me. 
278;  Amburg  V.  International  Paper  Co.,  97  Me. 
327.  See  McTaggart  v.  Maine  Cent.  R.  Co., 
iog  Me.  223;  Bowden  v.  Derby,  97  Me.  536, 
94  Am.  St.  Rep.  516. 

Maryland. —  Maryland  Steel  Co.  v.  Engle- 
:nan,  101  Md.  661  ;  Philadelphia,  etc.,  R.  Co. 
v.  Devers,  101  Md.  341  :  Buttner  v.  South  Bal- 
timore Steel  Car,  etc.,  Co.,  101  Md.  168;  Brager 
v.  Austin,  99  Md.  473  ;  Yentsch  v.  Chloride  of 
Silver  Dry  Cell  Battery  Co.,  96  Md.  679 ;  Na- 
tional Enameling,  etc.,  Co.  v.  Cornell,  95  Md. 
$24;  Baltimore  Boot,  etc.,  Mfg.  Co.  V.  Jamar, 
93  Md.  404,  86  Am.  St.  Rep.  428. 

Massachusetts.  —  O'Neil  v.  Ginn,  188  Mass. 
346;  Harris  v.  Putnam  Mach.  Co.,  188  Mass. 
85  ;  Lynch  v.  M.  T.  Stevens,  etc.,  Co.,  187  Mass. 
397:  Kirk  V.  Sturdy,  187  Mass.  87;  Carter  v. 
Boston  Towboat  Co.,  185  Mass.  496  ;  Chisholm 
v.  New  Fngland  Telephone,  etc.,  Co.,  1R5  Mass. 
82;  Murphy  v.  Marston  Coal  Co.,  183  Mass. 
385:  Ellis  v.  Thayer,  183  Mass.  309;  McLean 
f.  Paine,  181  Mass.  287;  Slattery  v.  Walker, 
etc.,  Mfg.  Co.,  179  Mass.  307;  Haskell  v.  Cape 
Ann  Anchor  Works,  178  Mass.  485;  Littlciield 
V.  Edward  P.  Allis  Co.,  177  Mass.  151. 

Michigan.  —  Sipes  v.  Michigan  Starch  Co., 
137  Mich.  258,  it  Detroit  Leg.  N.  287  ;  Geller  v. 
Briscoe  Mfg.  Co.,  136  Mich.  330,  11  Detroit 
Leg.  N.  3!  ;  Corbett  v.  American  Screen  Door 
Co.,  133  Mich.  660,  10  Detroit  Leg.  N.  305; 
Rick  v.  Saginaw  Bay  Towing  Co.,  132  Mich. 
237,  102  Am.  St.  Rep.  422,  9  Detroit  Leg.  N. 
589;  McDonald  v.  Michigan  Cent.  R.  Co.,  132 
Mich.  372,  102  Am.  St.  Rep.  426,  9  Detroit  Leg. 
N.  700;  Noble  V.  Bessemer  Steamship  Co.,  127 


Mich.  103,  89  Am.  St.  Rep.  461,  8  Detroit  Leg. 
N.  244. 

Minnesota.  — ■  Swanson  v.  Oakes,  93  Minn. 
404;  Shalgren  v.  Red  Cliff  Lumber  Co.,  (Minn. 
1905)  104  N.  W.  Rep.  531  ;  Kurstelska  v.  Jack- 
Son,  93  Minn.  385  ;  Le  Due  v.  Northern  Pac.  R. 
Co.,  92  Minn.  287  ;  Hendricks  v.  Lesure  Lum- 
ber Co.,  92  Minn.  318,  rehearing  denied  92 
Minn.  322 ;  Gittens  v.  William  Porten  Co.,  90 
Minn.  512;  Dieters  v.  St.  Paul  Gaslight  Co., 
86  Minn.  474  ;  Jacobson  v.  Johnson,  87  Minn. 
185  ;  Kerrigan  v.  Chicago,  etc.,  R.  Co.,  86  Minn. 
407;  Gray  v.  Commutator  Co.,  85  Minn.  463; 
Attix  v..  Minnesota  Sandstone  Co.,  85  Minn. 
142;  Miller  v.  Great  Northern  R.  Co.,  85  Minn. 
272  ;  Thiel  v.  Kennedy,  82  Minn.  142. 

Mississippi.  —  Bradford  v.  Taylor,  85  Miss. 
409. 

Missouri.  — BhindeW  v.  Wm.  A.  Miller  Ele- 
vator Mfg.  Co.,  189  Mo.  552  ;  Purcell  v.  Ten- 
nent  Shoe  Co.,  187  Mo.  276  ;  Goransson  v. 
Riter-Conley  Mfg.  Co.,  186  Mo.  300  ;  Howard  V. 
Missouri  Pac.  R.  Co..  173  Mo.  524;  Holmes  v. 
Brandenbaugh,  172  Mo.  53;  Minnier  v.  Sedalia, 
etc.,  R.  Co.,  167  Mo.  99;  Lore  v.  American  Mfg. 
Co.,  160  Mo.  608  ;  Lee  v.  St.  Louis,  etc.,  R.  Co., 
112  Mo.  App.  372;  Dean  v.  St.  Louis  Wooden- 
ware  Works,  106  Mo.  App.  167  ;  Harrington  v. 
Wabash  R.  Co.,  104  Mo.  App.  663  ;  Glasscock  t'. 
Swofford  Bros.  Dry  Goods  Co.,  (Mo.  App.  1903) 
74  S.  W.  Rep.  1039  ;  Deckerd  v.  Wabash  R.  Co., 
111  Mo.  App.  117;  Cameron  v.  B.  Roth  Tool 
Co.,  108  Mo.  App.  265  ;  Glasscock  v.  Swofford 
Bros.  Dry  Goods  Co.,  106  Mo.  App.  657;  Rob- 
bins  v.  Big  Circle  Min.  Co.,  105  Mo.  App.  78; 
Mitchell  v.  Wabash  R.  Co.,  97  Mo.  App.  411; 
Franklin  v.  Missouri,  etc.,  R.  Co.,  97  Mo.  App. 
473  ;  Parsons  v.  Hammond  Packing  Co.,  96  Mo. 
App.  372  ;  Kane  v.  Falk  Co.,  93  Mo.  App.  209  ; 
Weldon  v.  Omaha,  etc.,  R.  Co.,  93  Mo.  App. 
668;  Palmer  v.  Kinloch  Telephone  Co.,  91  Mo. 
App.  106 ;  Herbert  v.  Mound  City  Boot,  etc., 
Co.,  90  Mo.  App.  305  ;  Devore  v.  St.  Louis,  etc., 
R.  Co.,  86  Mo.  App.  429.  See  Rendlich  v.  Ham- 
mond Packing  Co.,  106  Mo.  App.  717. 

Nebraska. — ■  Cudahy  Packing  Co.  v.  Roy, 
(Neb.  1904)  99  N.  W.  Rep.  231  ;  Swift  v. 
Holoubek.  60  Neb.  784,  rehearing  62  Neb.  31. 

New  Hampshire.  — ■  Wallace  v.  Boston,  etc., 
R.  Co.,  72  N.  H.  504;  Olney  V.  Boston,  etc..  R. 
Co.,  71  N.  H.  427;  Thompson  v.  Bartlett,  71  N. 
H.  174,  93  Am.  St.  Rep.  504. 

New  Jersey.  —  Carroll  v.  Tidewater  Oil  Co.. 
67  N.  J.  L.  679;  Kalker  v.  Heddfen,  (N.  J.  1905) 
61  Atl.  Rep.  395  ;  Burns  -•.  Delaware,  etc.,  Tel., 
etc.,  Co.,  70  N.  J.  L.  745  ;  McDonald  7'.  Standard 
Oil  Co.,  69  N.  J.  L.  445 ;  Campbell  v.  T.  A. 
Gillespie  Co.,  69  N.  J.  L.  279. 

New  York.  —  Welle  v.  Celluloid  Co.,  175  N. 
Y.  401,  reversing  52  N.  Y.  App.  Div.  522  ;  Welsh 
v.  Cornell,  168  N.  Y.  508,  reversing  49  N.  Y. 
App.  Div.  203  ;  McGuire  v.  Bell  Telephone  Co., 
167  N.  Y.  208,  affirming  (Supm.  Ct.  App.  Div.) 
66  N.  Y.  Supp.  1  137;  Quigley  7'.  Levering,  167 
N.  Y.  58,  affirming  50  N.  Y.  App.  Div.  354  ; 
Motzing  v.  Excelsior  Brewing  Co.,  107  N.  Y. 
App.  Div.  275  ;  Pluckham  v.  American  Bridge 
Co.,  104  N.  Y.  App.  Div.  404  ;  O'Keefe  V.  Great 
Northern  Flevator  Co.,  105  N.  Y.  App.  Div.  8  ; 
Kremer  V.  New  York  Edison  Co.,  102  N.  Y. 
App.  Div.  433  ;  Hunt  v.  Dexter  Sulphite  Pulp, 
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etc..  Co.,  ioo  N.  Y.  App.  Div.  mo;  Stackpole  v. 
Wr.iy.  99  X.  Y.  App.  Div.  262;  Earle  v.  Clyde 
Steamship  Co.,  (Supm.  Ct.  Tr.  T.)  43  Misc.  (N. 
Y.)  535.  reversed  103  N.  Y.  App.  Div.  21  ;  New- 
ton v.  New  York  Cent.,  etc.,  R.  Co.,  96  N.  Y. 
App.  Div.  81  ;  Krueger  v.  Bartholomay  Brewing 
Co.,  94  N.  Y.  App.  Div.  58,  affirmed  182  N.  Y. 
544  :  Median  v.  Atlas  Safe  Moving,  etc.,  Truck- 
age Co.,  94  N.  Y.  App.  Div.  306  ;  Smith  v.  New 
York,  etc.,  R.  Co.,  86  N.  Y.  App.  Div.  188, 
affirmed  without  opinion  178  N.  Y.  635  ;  Murphy 
v.  Hopper,  75  N.  Y.  App.  Div.  606;  Allison  v. 
Long  Clove  Trap  Rock  Co.,  75  N.  Y.  App.  Div. 
267  ;  Walters  v.  George  A.  Fuller  Co.,  74  N.  Y. 
App.  Div.  388  ;  O'Connall  v.  Thompson-Starrett 
Co.,  72  N.  Y.  App.  Div.  47  ;  Smith  v.  King,  74 
N.  Y.  App.  Div.  1  ;  Murphy  v.  Coney  Island, 
etc.,  R.  Co.,  65  N.  Y.  App.  Div.  546  ;  Fink  v. 
Slade,  66  N.  Y.  App.  Div.  105  ;  Apati  v.  Dela- 
ware, etc.,  R.  Co.,  64  N.  Y.  App.  Div.  515; 
Vincent  v.  Alden,  62  N.  Y.  App.  Div.  558;  Hoes 
v.  Ocean  Steamship  Co.,  56  N.  Y.  App.  Div. 
259,  affirmed  without  opinion  170  N.  Y.  581  ; 
Dzinbienski  v.  J.  L.  Mott  Iron  Works,  56  N.  Y. 
App.  Div.  58 ;  Jarvis  v.  Northern  New  York 
Marble  Co.,  55  N.  Y.  App.  Div.  272  ;  Yaw  v. 
Whitmore,  46  N.  Y.  App.  Div.  422,  affirmed 
without  opinion  167  N.  Y.  60s  I  Hatton  v.  Hil- 
ton Bridge  Constr.  Co.,  42  N.  Y.  App.  Div.  398, 
affirmed  without  opinion  167  N.  Y.  590  ;  Daly  v. 
Lee,  39  N.  Y.  App.  Div.  188,  affirmed  without 
opinion  167  N.  Y.  537  ;  Biddiscomb  v.  Cameron, 
35  N.  Y.  App.  Div.  561,  affirmed  without  opinion 
161  N.  Y.  637;  Stimper  v.  Fuchs,  etc.,  Mfg.  Co., 
26  N.  Y.  App.  Div.  333,  affirmed  without  opinion 
161  N.  Y.  636. 

North  Carolina.  —  Pressly  v.  Dover  Yarn- 
mills,  138  N.  Car.  410  ;  Walker  v.  Carolina  Cent. 
R.  Co.,  135  N.  Car.  738  ;  Dorsett  v.  Clement- 
Ross  Mfg.  Co.,  131  N.  Car.  254;  Myers  v.  Con- 
cord Lumber  Co.,  129  N.  Car.  252;  Hicks  v. 
Naomi  Falls  Mfg.  Co.,  138  N.  Car.  319  ;  Stewart 
v.  Van  Deventer  Carpet  Co.,  138  N.  Car.  60; 
Creech  v.  Wilmington  Cotton  Mills,  135  N.  Car. 
680;  Womble  v.  Merchants  Grocery  Co.,  13s  N. 
Car.  474  ;  Orr  v.  Southern  Bell  Telephone,  etc., 
Co.,  132  N.  Car.  691,  130  N.  Car.  627;  Fleming 
v.  Greenleaf-Johnson  Lumber  Co.,  128  N.  Car. 
532;  Halton  v.  Southern  R.  Co.,  127  N.  Car. 
255- 

Ohio.  —  Forest  City  Stone  Co.  v.  Richard- 
son, 12  Ohio  Cir.  Dec.  177,  22  Ohio  Cir.  Ct. 
139;  Frolich  v.  Cranker,  11  Ohio  Cir.  Dec.  592, 
21  Ohio- Cir.  Ct.  615  ;  Michigan  Cent.  R.  Co.  v. 
Waterworth,  11  Ohio  Cir.  Dec.  621,  21  Ohio 
Cir.  Ct.  498. 

Oklahoma.  —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356. 

Oregon.  —  Busch  v.  Robinson,  (Oregon  1905) 
81  Pac.  Rep.  237  ;  •  Mundhenke  v.  Oregon  City 
Mfg.  Co.,  COregon  1905)  81  Pac.  Rep.  977; 
Geldard  v.  Marshall,  43  Oregon  438  ;  Miller  v. 
Inman,  40  Oregon  161  ;  Stager  v.  Troy  Laundry 
Co.,  38  Oregon  480  ;  Robinson  v.  Taku  Fishing 
Co..  42  Oregon  537. 

Pennsylvania.  —  Bartholomew  v.  Kemmerer, 
211  Pa.  St.  277;  Patterson  v.  Harrisburg  Trust 
Co.,  21 1  Pa.  St.  173;  Wallace  v.  Henderson,  211 
Pa.  St.  142;  Sweigert  v.  Klingensmith,  210  Pa. 
St.  565  ;  Kepler  v.  Lackawanna  Lumber  Co.,  209 
Pa.  St.  244  ;  Calhoun  v.  Holland  Laundry,  208 
Pa.  St.  139;  Butterman  v.  McClintic-Marshall 


Constr.  Co.,  206  Pa.  St.  82 ;  Marsh  v.  Lehigh 
Valley  R.  Co.,  206  Pa.  St.  558  ;  Finnerty  v. 
Burnham,  205  Pa.  St.  305  ;  Winters  v.  Boll,  204 
Pa.  St.  41  ;  O'Rourke  v.  Alphons  Custodis 
Chimney  Constr.  Co.,  21  Pa.  Super.  Ct.  52. 

Rhode  Island.  —  McCaughey  v.  Jenckes  Spin- 
ning Co.,  26  R.  I.  426 ;  Petrarca  v.  Quidnick 
Mfg.  Co.,  27  R.  I.  265  ;  Crandall  v.  Stafford 
Mfg.  Co.,  24  R.  I.  555  ;  Collins  v.  Harrison,  25 
R.  I.  489  ;  McGarrity  v.  New  York,  etc.,  R.  Co., 
25  R.  I.  269 ;  Cummings  v.  National,  etc., 
Worsted  Mills,  24  R.  I.  390 ;  Benson  v.  New 
York,  etc.,  R.  Co.,  23  R.  I.  147 ;  McGar  v.  Na- 
tional, etc.,  Worsted  Mills,  22  R.  I.  347. 

South  Carolina.  —  Keys  v.  Winnsboro  Granite 
Co.,  72  S.  Car.  97  ;  Willis  v.  Cherokee  Falls  Mfg. 
Co.,  72  S.  Car.  126;  Biggers  v.  Catawba  Power 
Co.,  72  S.  Car.  264  ;  Sanders  v.  Aiken  Mfg.  Co., 
71  S.  Car.  58;  Roach  v.  Haile  Gold  Min.  Co.,  71 
S.  Car.  79 ;  Richey  v.  Southern  R.  Co.,  69  S. 
Car.  387  ;  Koon  v.  Southern  R.  Co.,  69  S.  Car. 
10 1  ;  Carson  v.  Southern  R.  Co.,  68  S.  Car.  55, 
judgment  affirmed  Southern  R.  Co.  v.  Carson, 
194  U.  S.  136;  Wood  v.  Victor  Mfg.  Co.,  66  S. 
Car.  482  ;  Bodie  v.  Charleston,  etc.,  R.  Co.,  66 
S.  Car.  302  ;  Lowrimore  v.  Palmer  Mfg.  Co.,  60 
S.  Car.  153  ;  Youngblood  v.  South  Carolina,  etc., 
R.  Co.,  60  S.  Car.  9,  85  Am.  St.  Rep.  824.  See 
Gallman  v.  Union  Hardwood  Mfg.  Co.,  65  S. 
Car.  192. 

Tennessee.  —  Chattanooga  Machinery  Co.  v. 
Hargraves,  11 1  Tenn.  476;  Robertson  v.  Cay- 
ard,  1 1 1  Tenn.  356  ;  Record  v.  Chickasaw  Coop- 
erage Co.,  108  Tenn.  657;  Ritt  v.  True  Tag 
Paint  Co.,  108  Tenn.  646;  Central  Mfg.  Co.  v. 
Cotton,  108  Tenn.  63. 

Texas.  —  El  Paso,  etc.,  R.  Co.  v.  Vizard, 
(Tex.  Civ.  App.  1005)  88  S.  W.  Rep.  457; 
American  Cotton  Co.  v.  Simmons,  (Tex.  Civ. 
App.  1905)  87  S.  W.  Rep.  842;  Missouri,  etc., 
R.  Co.  v.  Kellerman,  (Tex.  Civ.  App.  1905)  87 
S.  W.  Rep.  401  ;  Peck  v.  Peck,  (Tex.  1905)  87 
S.  W.  Rep.  248 ;  Texas,  etc.,  R.  Co.  v.  Hemp- 
hill, (Tex.  Civ.  App.  1905)  86  S.  W.  Rep.  350; 
Smith  v.  Armour,  (Tex.  Civ.  App.  1905)  84  S. 
W.  Rep.  675  ;  Missouri,  etc.,  R.  Co.  v.  Smith, 
(Tex.  Civ.  App.  1904)  82  S.  W.  Rep.  787;  Gal- 
veston, etc.,  R.  Co.  v.  Perry,  36  Tex.  Civ.  App. 
414;  Gulf,  etc.,  R.  Co.  v.  Davis,  35  Tex.  Civ. 
App.  2S5  ;  Missouri,  etc.,  R.  Co.  v.  Hoskins, 
34  Tex.  Civ.  App.  627 :  San  Antonio,  etc.,  R. 
Co.  v.  Klaus,  34  Tex.  Civ.  App.  492 :  Dallas 
Electric  Co.  v.  Mitchell,  33  Tex.  Civ.  App. 
424 ;  Texas,  etc..  R.  Co.  v.  Hartnett,  33  Tex. 
Civ.  App.  103  ;  Missouri,  etc.,  R.  Co.  v.  Black- 
man,  32  Tex.  Civ.  App.  200  ;  Gulf,  etc.,  R.  Co. 
v.  Haydcn,  20  Tex.  Civ.  App.  280 ;  Galveston, 
etc.,  R.  Co.  v.  Butchek,  (Tex.  Civ.  App.  1901) 
66  S.  W.  Rep.  335  ;  Bering  Mfg.  Co.  7'.  Peter- 
son, 28  Tex.  Civ.  App.  194;  Smith  v.  Gulf,  etc., 
R.  Co.,  (Tex.  Civ.  App.  1901I  65  S.  W.  Rep. 
83  ;  Ladonin  Cotton  Oil  Co.  v.  Shaw,  27  Tex. 
Civ.  App.  65  ;  Dupn?e  v.  Tamboiilla,  27  Tex. 
Civ.  App.  603  ;  Southern  Psc.  R.  Co.  Winton, 

27  Tex.  Civ.  App.  503  ;  Galveston,  etc.,  R.  Co. 
v.  Buch,  27  Tex.  Civ.  App.  283  ;  Galveston, 
etc.,  R.  Co.  v.  Newport,  26  Tex.  Civ.  App.  583  ; 
Galveston,  etc..  R.  Co.  v.  Hampton,  24  Tex. 
Civ.  App.  458 :  Galveston,  etc.,  R.  Co.  v.  Eng- 
lish. (Tex.  Civ.  App.  1900*1  so  S.  W.  Rep.  626. 

Utah.  —  Wood  v.  Rio  Grande  Western  R.  Co., 

28  Utah  351  ;  Moyes  v.  Ogden  Sewer  Pipe,  etc., 
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73.    (2)  Exception  to  Rule.  —  See 
(3)  Master  s  Duty  a  Continm 

Co.,  28  Utah  148;  Johnson  v.  Union  Pac.  Coal 
Co.,  28  Utah  46 ;  Morgan  v.  Mammoth  Min. 
Co.,  26  Utah  174;  Boyle  v.  Union  Pac.  R.  Co., 
25  Utah  420 ;  Palmquist  v.  Mine,  etc.,  Supply 
Co.,  25  Utah  257  ;  Jenkins  v.  Mammoth  Min. 
Co.,  24  Utah  513;  Hill  v.  Southern  Pac.  R.  Co., 
23  Utah  94. 

Vermont.  —  Morrisette  v.  Canadian  Pac.  R. 
Co.,  74  Vt.  232. 

Virginia.  —  Virginia,  etc.,  Wheel  Co.  v.  Har- 
ris, 103  Va.  708;  Norfolk,  etc.,  R.  Co.  v.  Cheat- 
wood,  103  Va.  356;  Parlett  v.  Dunn,  102  Va. 
459  ;  Norfolk,  etc.,  R.  Co.  v.  Wade,  102  Va.  140  ; 
Norfolk,  etc.,  R.  Co.  v.  Phillips,  100  Va.  362; 
Southern  R.  Co.  v.  Mauzy,  98  Va.  692,  2  Va. 
Sup.  Ct.  575.  See  W.  R.  Trigg  Co.  v.  Lindsay, 
101  Va.  193. 

Washington.  —  Hart  v.  Cascade  Timber  Co., 
39  Wash.  279 ;  Westby  v.  Washington  Brick, 
etc.,  Co.,  40  Wash.  289  ;  De  Mase  v.  Oregon  R., 
etc.,  Co.,  40  Wash.  108  ;  Bailey  -'.  Cascade  Tim- 
ber Co.,  35  Wash.  295  ;  Metzler  v.  McKenzie, 
34  Wash  470:  Jancko  v.  West  Coast  Mfg.,  etc., 
Co.,  34  Wash.  556  ;  Currans  v.  Seattle,  etc..  R., 
etc.,  Co.,  34  Wash.  512;  Towle  v.  Stimson  Mill 
Co.,  33  Wash.  305  ;  Bailey  v.  Cascade  Timber 
Co.,  32  Wash.  319;  Goldthorpe  v.  Clark-Nick- 
ersnn  Lumber  Co..  31  Wash.  467;  Crooker  v. 
Pacific  Lounge,  etc.,  Co.,  29  Wash.  30  ;  Sroufe 

Moran  Bros.  Co.,  28  Wash.  381,  92  Am.  St. 
Rep.  847  ;  Gustafson  v.  Seattle  Traction  Co.,  28 
Wash.  227  :  McDonald  v.  Svenson,  25  Wash. 
441  .  Shoemaker  v.  Bryant  Lumber,  etc.,  Mill. 
Co.,  27  Wash.  637. 

Went  Virginia.  —  Fulton  v.  Crosby,  etc.,  Co., 
57  VV.  Va.  91  ;  Giebell  v.  Collins  Co.,  54  W.  Va. 
518. 

Wisconsin.  —  Williams  v.  North  Wisconsin 
Lumber  Co.,  124  Wis.  328;  Hocking  v.  Windsor 
Spring  Co.,  125  Wis.  575;  Lounsbury  v.  Davis, 
124  Wis.  432;  Revolinski  v.  Adams  Coal  Co., 

118  Wis.  324;  Grant  v.  Keystone  Lumber  Co., 

119  Wis.  229,  100  Am.  St.  Rep.  883. 
Canada.  —  Wyman  v.  The  Steamship  Duart 

Castle,  6  Can.  Exch.  387  ;  Moore  v.  J.  D.  Moore 
Co.,  4  Ont.  L.  Rep.  167  ;  Sault  Ste.  Marie  Pulp, 
etc.,  Co.  v.  Myers,  33  Can.  Sup.  Ct.  23,  affirm- 
ing 3  Ont.  L.  Rep.  600  ;  Sim  v.  Dominion  Fish 
Co.,  2  Ont.  L.  Rep.  69  ;  Godwin  v.  Newcombe, 
1  Ont.  L.  Rep.  525. 

Rule  Applicable  to  Appliances  Owned  by  Others 
but  Which  Servant  Is  Required  to  Use  in  Time  of 
Duty.  —  Sharpley  v.  Wright,  205  Pa.  St.  253. 

The  duty  of  a  master  to  exercise  care  to  fur- 
nish his  servants  with  reasonably  safe  appli- 
ances is  not  affected  by  the  fact  that  an  ap- 
pliance which  he  supplies  to  his  servants  is 
owned  by  a  third  person.  Central  of  Georgia 
R.  Co.  v.  McCIifford,  120  Ga.  90  ;  F.hlen  v. 
O'Donnell,  205  111.  38,  affirming  102  III.  App. 
141. 

Rule  Applicable  to  Animate  Appliances.  —  Mr- 

Cready  v.  Stepp,  104  Mo.  App.  340;  Hav'land 
v.  Kansas  City,  etc.,  R.  Co.,  172  Mo.  106; 
Hyland  v.  Southern  Rell  Telephone,  etc.,  Co., 
70  S.  Car.  315;  Bonn  v.  Galveston,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1904I  82  S.  W.  Rep.  808. 
Sufficient  Number  of  8ervanti. —  It  has  been 
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note  I. 

Ing  One.  —  See  note  2. 

said  that  the  duty  to  provide  reasonably  safe 
instrumentalities  embraces  the  obligation  to 
provide  a  sufficient  number  of  servants  to  per- 
form the  work  safely.  Peterson  v.  American 
Grass  Twine  Co.,  90  Minn.  343.  See  infra,  this 
title,  the  cases  supplementing  page  91,  notes  1-4. 

Appliances  Unsuited  to  the  Particular  Work.  — 
Gibson  v.  Canadian  Pac.  Nav.  Co.,  1  Alaska 
407. 

Customary  Appliance  Used   by  Servant.  —  A 

failure  to  furnish  suitable  appliances  will  jus- 
tify a  servant  in  availing  himself  of  such  neces- 
sary means  to  accomplish  the  result  as  are 
usual  and  customary.  Instrumentalities  which 
are  usually  employed  will,  in  the  absence  of  any 
means  at  all  furnished  by  the  master,  be  con- 
sidered those  contemplated  by  the  master.  Riv- 
erside Mills  v.  Jones,  121  Ga.  33. 

7it.  1.  When  Servant  Not  Engaged  in  Work 
Requiring  Tools.  —  McDonnell  v.  Central  of 
Georgia  R.  Co.,  118  Ga.  86;  Buoy  v.  Clyde 
Milling,  etc.,  Co.,  68  Kan.  436  ;  Louisville,  etc., 
R.  Co.  v.  Poulter,  84  S.  W.  Rep.  576,  27  Ky. 
L.  Rep.  193. 

Appliances  to  Be  Constructed  and  Adjusted  by 
Servants,  —  It  is  well  settled  that  where  certain 
persons  are  employed  to  do  certain  work,  and 
by  the  contract  of  employment,  either  exnress 
or  implied,  such  employees  are  to  construct  end 
adjust  the  appliances  by  which  the  work  is  to 
be  done,  the  employer  to  furnish  proper  ma- 
terial and  the  employees  to  construct  and  ad- 
just such  appliances  as  in  their  judgment  are 
necessary,  the  employer  is  not  liable  to  such 
emplovees  for  any  defect  in  the  construction  or 
adjustment  of  such  appliances.  Kerrigan  v. 
Market  St.  R.  Co.,  138  Cal.  506. 

Temporary  Instrumentalities  Adopted  by  Ser- 
vants,—  The  plaintiff  and  S.,  the  servants  of  the 
defendant,  were  assigned  the  duty  of  loading 
a  pile-driver  hammer  upon  a  wagon.  In  doing 
so  they  used  a  tree  standing  by  as  a  tackle 
post,  which  was  uprooted,  fell,  and  injured  the 
plaintiff,  by  reason  of  the  force  applied  in  an 
attempt  to  swing  the  hammer  upon  the  wagon 
bv  the  use  of  the  tackle.  S.  selected  the  tree 
and  directed  the  work  as  foreman.  It  was 
held  upon  the  special  facts  of  this  case  that 
the  tree  was  not  an  appliance  furnished  by  the 
defendant,  but  a  mere  temporary  instrumen- 
tality provided  by  the  servants  themselves 
during  the  progress  of  the  work,  and  that  in 
selecting  the  trre  S.  was  not  acting  as  a  vice- 
principal.    Rell  v   Lang.  81  Minn.  228. 

2.  Duty  a  Continuing  One —  United  States. 
National  Steel  Co.  v.  Lowe,  (C.  C.  A.)  127  Fed. 
Rep.  311. 

A'.nbamn. —  Houston  Biscuit  Co.  v.  Dial,  M5 
Ala.  1 68. 

Connecticut.  —  Rincicotti  t.  John  T.  O'Brien 
Contracting  Co..  77  Conn.  617. 

Delairare.  —  Karczewski  :\  Wilmington  City 
R.  Co.,  4  Penn.  (Del.)  24, 

Illinois.  —  Pittshnrs:,  etc.,  R.  Co.  v.  Hewitt, 
102  111.  App.  .128.  affirmed  .102  111.  28. 

Indiana.  —  Brazil  Rlock  Coal  Co.  v.  Gibson, 
ifio  Tnd.  3T9,  oR  Am.  St.  Rep.  281,  citing  20 
Am.  and  En'g.  Fncyc.  of  Law  (2d  ed.)  73 
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73.  (4)  Right  of  Servant  to  Rel) 
See  note  3. 

iowa,  —  Shebcck  v.  National  Cracker  Co.,  120 
Iowa  414. 

Kentucky.  —  Buey  v.  Chess,  etc.,  Co.,  84  S. 
W.  Rep.  563.  27  ky.  L.  Rep.  198;  Clay  City 
Lumber,  etc.,  Co.  v.  Noe,  76  S.  W.  Rep.  195, 
35  Ky.  L.  Uep.  668. 

Minnesota.  —  Kerrigan  v.  Chicago,  etc.,  R. 
Co.,  86  Minn.  407  ;  Attix  v.  Minnesota  Sand- 
stone Co.,  85  Minn.  142. 

Missouri.  —  Lee  v.  St.  Louis,  etc.,  R.  Co., 
112  Mo.  App.  372. 

New  York.  —  Walters  v.  George  A.  Fuller 
Co.,  74  N.  Y.  App.  Div.  388. 

North  Carolina.  —  Hicks  v.  Naomi  Falls  Mfg. 
Co.,  138  N.  Car.  319. 

Oklahoma.  —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356.  , 

Pennsylvania.  —  Finnerty  v.  Burnham,  205 
Pa.  St.  305;  De  Grazia  v.  Piccardo,  15  Pa. 
Super.  Ct.  107.  Compare  Ehni  v.  National  Tube 
Works  Co.,  203  Pa.  St.  186,  93   Am.  St.  Rep.  761. 

South  Carolina.  —  Richey  v.  Southern  R.  Co., 
69  S.  Car.  387. 

Utah.  —  Jenkins  v.  Mammoth  Min.  Co.,  24 
Utah  s  1 3. 

3.  Servant  May  Assume  that  Master  Has 
Performed  His  Duty — United  States.  —  In  re 
California  Nav.,  etc.,  Co.,  no  Fed.  Rep.  670; 
Pittsburgh,  etc.,  R.  Co.  v.  Lamphere,  (C.  C.  A.) 
137  Fed.  Rep.  20;  Tennessee  Coal,  etc.,  R.  Co.  v. 
Currier,  (C.  C.  A.)  108  Fed.  Rep.  19. 
■  Alabama.  —  G^ing  v.  Alabama  Steel,  etc.,  Co., 
141  Ala.  537;  Illinois  Car,  etc.,  Co.  v.  Walch, 
132  Ala.  490;  Louisville,  etc.,  R.  Co.  v.  Jones, 
130  Ala.  456. 

Colorado.  —  Mulligan  v.  Colorado  Fuel,  etc., 
Co.,  20  Colo.  App.  198;  Roche  v.  Denver,  etc., 
R.  Co.,  19  Colo.  App.  204. 

Delaware.  —  Croker  v.    Pusey,   etc.,    Co.,  3 
Penn.  (T)el.)  I. 

Georgia.  —  Southern  Cotton  Oil  Co.  v.  Dukes, 
121  Ga.  787;  Duke  v.  Bibb  Mfg.  Co.,  120  Ga. 
1074. 

Illinois.  —  Rock  Island  Sash,  etc.,  Works  v. 
Pohlman,  210  111.  133.  affirming  99  111.  App. 
670;  Rock  Island  Sash,  etc.,  Works  v.  Pohl- 
man. 210  111.  133.  affirming  99  III.  App.  670; 
Fhlen  v.  O'Donnell,  205  111.  38,  affirming  102 
III.  App.  141  j  Chicago,  etc.,  R.  Co.  v.  Heerey, 
203  (J1.  492 :  Momence  Stone  Co.  v.  Groves, 
197  HI-  88;  Chicago,  etc.,  R.  Co.  v.  Cullen,  T87 
111.  523  ;  National  Enameling,  etc.,  Co.  v.  Fagan, 
11S  I"-  App-  59°;  Bates  Mach.  Co.. v.  Crowley, 
115  111.  App.  540;  McCormick  Harvesting  Mach. 
Co.  v.  Wojciechowski,  in  111.  App.  641  ;  Mont- 
gomery Coal  Co.  v.  Barringer,  109  111.  App.  185  ; 
Chicago,  etc.,  R.  Co.  v.  Huff,  104  111.  App.  594; 
Hnss  v.  Chicago,  etc.,  R.  Co.,  97  HI-  App.  624. 
See  Chicago,  etc.,  R.  Co.  v.  Vipond,  10 1  111. 
App.  607. 

Indiana.  —  Baltimore,  etc.,  R.  Co.  v.  Roberts, 
161  Ind.  1  ;  Brazil  Block  Coal  Co.  v.  Gibson,  160 
Tnd.  319,  98  Am.  St.  Rep.  281  ;  Chicago,  etc., 
R.  Co.  v.  Tackett,  33  Ind.  App.  379. 

Iowa.  —  Klaffke  v.  Bettendorf  Axle  Co.,  125 
Iowa  224:  Beresford  v.  American  Coal  Co.,  124 
Iowa  34;  Shebeck  v.  National  Cracker  Co., 
120  Iowa  414. 

12 


on  Master's  Performance  of  Duty.  — 


Kansas.  —  Emporia  v.  Kowalski,  66  Kan. 
64. 

Kentucky.  —  Ahrens,  etc.,  Mfg.  Co.  v.  Relli- 

han,  82  S.  W.  Rep.  993,  26  Ky.  L.  Rep.  919; 
Carey  v.  Samuels,  88  S.  W.  Rep.  1052,  28  Ky. 
L.  Rep.  6  ;  Continental  Tobacco  Co.  v.  Knoop, 
71  S.  W.  Rep.  3,  24  Ky.  L.  Rep.  1268;  De  Hart 
v.  Chesapeake,  etc.,  R.  Co.,  68  S.  W.  Kep.  647, 
24  Ky.  L.  Rep.  431.  Compare  George  Weide- 
mann  Brewing  Co.  v.  Wood,  (Ky.  1905)  87  S. 
W.  Rep.  772,  followed  in  Herman  v.  George 
Weidemann  Brewing  Co.,  87  S.  W.  Rep.  775, 
27  Ky.  L.  Rep.  1016. 

Louisiana.  —  Smith  v.  Minden  Lumber  Co., 
114  La.  1035;  Burns  v.  Ruddock-Orleans  Cy- 
press Co.,  114  La.  247;  flailey  v.  Texas,  etc., 
R.  Co.,  113  La.  533;  Carter  v.  Fred  W.  Dubach 
Lumber  Co.,  113  La.  239. 

Maine.  —  Caven  v.  Bodwell  Granite  Co.,  99 
Me.  278. 

Massachusetts.  —  Foster  v.  New  York,  etc., 
R.  Co.,  187  Mass.  21  ;  Carroll  v.  Metropolitan 
Coal  Co.,  189  Mass.  159. 

Michigan.  —  McLean  v.  Pere  Marquette  R. 
Co,.  137  Mich.  482,  11  Detroit  Leg.  N.  358. 

Minnesota.  —  Morris  v.  Eastern  R.  Co.,  88 
Minn.  112;  Campbell  v.  Railway  Transfer  Co., 
(Minn.  1905)  104  N.  W.  Rep.  547;  Kerrigan  v. 
Chicago,  etc.,  R.  Co.,  86  Minn.  407 ;  Fry  v. 
Great  Northern  R.  Co.,  (Minn.  1905)  103  N. 
W.  Rep.  733  ;  Dieters  v.  St.  Paul  Gaslight  Co., 
86  Minn.  474;  Gray  v.  Commutator  Co.,  85 
Minn.  463. 

Missouri.  —  Franklin  v.  Missouri,  etc.,  R.  Co., 
97  Mo.  App.  473  ;  Parsons  v.  Hammond  Pack- 
ing Co.,  96  Mo.  App.  372;  Hester  v.  Jacob  Dold 
Packing  Co.,  95  Mo.  App.  16. 

Nebraska.  —  New  Omaha  Thompson-Houston 
Electric  Light  Co.  v.  Dent,  68  Neb.  668. 

New  Hampshire.  —  Thompson  v.  Bartlett,  71 
N.  H.  174,  93  Am.  St.  Rep.  504. 

New  York.  —  Welle  v.  Celluloid  Co.,  175  N. 
Y.  401,  reversing  52  N.  Y.  App.  Div.  522;  Mad- 
den v.  Hughes,  104  N.  Y.  App.  Div.  101  ; 
Swehson  v.  Wilson,  etc.,  Mfg.  Co.,  102  N.  Y. 
App.  Div.  477  ;  Hoes  v.  Ocean  Steamship  Co.. 
56  N.  Y.  App.  Div.  259,  affirmed  without  opin- 
ion 170  N.  Y.  581  ;  Dzinbienski  v.  J.  L.  Mott 
Iron  Works,  56  N.  Y.  App.  Div.  58  ;  Jarvis  v. 
Northern  New  York  Marble  Co.,  55  N.  Y.  App. 
Div.  272. 

O/110.  —  Frolich  v.  Cranker,  n  Ohio  Cir.  Dec. 
592,  21  Ohio  Cir.  Ct.  615;  Strabler  v.  Toledo 
Bridge  Co.,  n  Ohio  Cir.  Dec.  87. 

Oklahoma.  —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Cq.,  13  Okla.  356. 

Oregon.  —  Geldard  v.  Marshall,  43  Oregon 
438;  Miller  v.  Infnan,  40  Oregon  161. 

Pennsylvania.  —  O'Rourke  v.  Alphons  Cus- 
todis  Chimney  Constr.  Co.,  21  Pa.  Super.  Ct. 
761. 

South  Carolina.  —  Keys  v.  Winnsboro  Gran- 
ite Co.,  72  S.  Car.  97 ;  Koon  v.  Southern  R.  Co., 
69  S.  Car.  101  ;  Carson  v.  Southern  R.  Co.,  68 
S.  Car.  55,  judgment  affirmed  194  U.  S.  136; 
Wood  v.  Victor  Mfg.  Co.,  66  S.  Car.  482; 
Barksdale  v.  Charleston,  etc.,  R.  Co.,  66  S. 
Car.  204. 
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74.    See  note  i. 

(5)  Degree  of  Care  Required  of  Master  —  (a)  Seasonable  or  Ordinary  Care 
Sufficient.  — ■  See  note  2. 


Tennessee.  —  Record  v.  Chickasaw  Cooper- 
age Co.,  108  Term.  657. 

Texas.  —  El  Paso,  etc.,  R.  Co.  v.  Vizard, 
(Tex.  Civ.  App.  1905)  88  S.  W.  Rep.  457;  Mis- 
souri, etc.,  R.  Co.  v.  Kellerman,  (Tex.  Civ. 
App.  1905)  87  S.  W.  Rep.  401  ;  Denison,  etc., 
Suburban  R.  Co.  v.  Binkley,  (Tex.  Civ.  App. 
1905)  87  S.  W.  Rep.  386;  Hynson  v.  St.  Louis 
Southwestern  R.  Co.,  (Tex.  Civ.  App.  1905)  86 
S.  W.  Rep.  928;  Gulf,  etc.,  R.  Co.  v.  Smith, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  719;  Mis- 
souri, etc.,  R.  Co.  v.  Smith,  (Tex.  Civ.  App. 

1904)  82  S.  W.  Rep.  787  ;  El  Paso,  etc.,  R.  Co. 
v.  McComus,  36  Tex.  Civ.  App.  170;  Missouri, 
etc.,  R.  Co.  v.  Hutchens,  35  Tex.  Civ.  App.  343  ; 
Gulf,  etc.,  R.  Co.  v.  Davis,  35  Tex.  Civ.  App. 
285  ;  Missouri,  etc.,  R.  Co.  v.  Hoskins,  34  Tex. 
Civ.  App.  627  ;  San  Antonio,  etc.,  R.  Co.  v. 
Klaus,  34  Tex.  Civ.  App.  492 ;  Horton  v.  Ft. 
Worth  Packing,  etc.,  Co.,  33  Tex.  Civ.  App. 
150;  Texas,  etc.,  R.  Co.  v.  Hartnett,  33  Tex. 
Civ.  App.  103  ;  Missouri,  etc.,  R.  Co.  v.  Black- 
man,  32  Tex.  Civ.  App.  200  ;  El  Paso,  etc.,  R. 
Co.  v.  McComas,  (Tex.  Civ.  App.  1903)  72  S. 
W.  Rep.  629  ;  Moore  v.  Missouri,  etc.,  R.  Co., 
30  Tex.  Civ.  App.  266 ;  Gulf,  etc.,  R.  Co.  v. 
Hayden,  29  Tex.  Civ.  App.  280 ;  Dupree  v. 
Alexander,  29  Tex.  Civ.  App.  31  ;  Galveston, 
etc.,  R.  Co.  v.  Butchek,  (Tex.  Civ.  App.  1901) 
66  S.  W.  Rep.  335  ;  Smith  v.  Gulf,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1901)  65  S.  W.  Rep.  83;  Pip- 
pin v.  Sherman,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1900)  58  S.  W.  Rep.  961  ;  Dupree  v.  Tamborilla, 
27  Tex.  Civ.  App.  603  ;  San  Antonio,  etc.,  R.  Co. 
v.  Lindsey,  27  Tex.  Civ.  App.  316;  Galveston, 
etc.,  R.  Co.  v.  Newport,  26  Tex.  Civ.  App.  583  ; 
Peck  v.  Peck,  (Tex.  1905)  87  S.  W.  Rep.  248. 
See  Lawrence  v.  Texas  Cent.  R.  Co.,  25  Tex. 
Civ.  App.  293. 

Utah.  —  Leach  v.  Oregon  Shore  Line  R.  Co., 
29  Utah  285,  citing  20  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  73  ;  Wood  v.  Rio  Grande  West- 
ern R.  Co.,  28  Utah  351. 

Washington.  —  McDonald  v.  Svenson,  25 
Wash.  441  ;  Shoemaker  v.  Bryant  Lumber,  etc., 
Mil!  Co.,  27  Wash.  637. 

Wisconsin.  —  Lounsbury  v.  Davis,  124  Wis. 
432. 

Compare  Lambert  v.  Missisquoi  Pulp  Co.,  72 
Vt.  278.  See  supra,  the  cases  supplementing 
page  73,  note  3. 

74.    1.  Servant's   Knowledge  of  Defects.  — 

Texas,  etc.,  R.  Co.  v.  Hemphill,  (Tex.  Civ.  App. 

1905)  86  S.  W.  Rep.  350. 

2.  Reasonable  Care  Sufficient  — ■  United  States. 
—  Illinois  Cent.  R.  Co.  v.  Coughlin,  (C.  C. 
A.)  132  Fed.  Rep.  801  ;  Cincinnati,  etc.,  R. 
Co.  v.  Robertson,  (C.  C.  A.)  139  Fed.  Rep.  519; 
Glenmont  Lumber  Co.  v.  Roy,  (C.  C.  A.)  126 
Fed.  Rep.  524 ;  Rabe  v.  Consolidated  Ice  Co., 
(C.  C.  A.)  1x3  Fed.  Rep.  905. 

Alabama.  — •  Southern  Car,  etc.,  Co.  v.  Jen- 
nings, 137  Ala.  247. 

California.  —  Luman  v.  Golden  Ancient  Chan- 
nel Min.  Co.,  140  Cal.  700. 

Delaware.  — •  Boyd  v.  Blumenthal,  3  Penn. 
(Del.)  564;  Croker  v.  Pusey,  etc.,  Co.,  3  Pcnn. 


(Del.)  1  ;  Strattner  v.  Wilmington  City  Elec- 
tric Co.,  3  Penn.  (Del.)  24s  ;  Ray  v.  Diamond 
State  Steel  Co.,  2  Penn.  (Del.)  525. 

Georgia.  —  Atlantic,  etc.,  R.  Co.  v.  Reynolds, 
117  Ga.  47;  Robert  Portner  Brewing  Co.  v. 
Cooper,  116  Ga.  171. 

Illinois.  —  Baltimore,  etc.,  R.  Co.  v.  Greer, 
103  111.  App.  448  ;  Garden  City  Wire  Spring  Co. 
v.  Boecher,  94  111.  App.  96  ;  Smith  v.  Foster,  93 
111.  App.  138;  Mattson  v.  Qualey  Constr.  Co., 
90  111.  App.  260.  See  Odin  Coal  Co.  v.  Tadlock, 
216  111.  624. 

Indiana.  —  Johnson  v.  Gebhauer,  159  Ind.  271. 

Iowa.  —  Lynn  v.  Glucose  Sugar  Refining  Co., 
(Iowa  1905;  104  N.  W.  Rep.  577. 

Kentucky.  —  Collins  v.  Louisville,  etc.,  R.  Co., 
(Ky.  1905)  86  S.  W.  Rep.  973  ;  Brooks  v.  Louis- 
ville, etc.,  R.  Co.,  71  S.  W.  Rep.  507,  24  Ky.  L. 
Rep.  1 3 18. 

Louisiana.  — ■  Budge  v.  Morgan's  Louisiana, 
etc.,  R.,  etc.,  Co.,  108  La.  349. 

Maine.  — ■  Caven  v.  Bodwell  Granite  Co.,  99 
Me.  278. 

Michigan.  —  Beunk  v.  Valley  City  Desk  Co., 
133  Mich.  440,  10  Detroit  Leg.  N.  288. 

Minnesota.  —  Anderson  v.  Fielding,  92  Minn. 
42,  104  Am.  St.  Rep.  665  ;  Attix  v.  Minnesota 
Sandstone  Co.,  85  Minn.  142. 

Missouri.  —  Smith  v.  Fordyce,  190  Mo.  1  ; 
Blundell  v.  Win.  A.  Miller  Elevator  Mfg.  Co., 
189  Mo.  552  ;  Goransson  v.  Riter-Conley  Mfg. 
Co.,  186  Mo.  300;  Mathis  v.  Kansas  City  Stock- 
yards Co.,  185  Mo.  434;  Jones  v.  Kansas  City, 
etc.,  R.  Co.,  178  Mo.  528,  101  Am.  St.  Rep.  434; 
Howard  v.  Missouri  Pac.  R.  Co.,  173  Mo.  524; 
Haviland  v.  Kansas  City,  etc.,  R.  Co.,  172  Mo. 
106;  Holmes  v.  Brandenbaugh,  172  Mo.  63; 
Minnier  v.  Sedalia,  etc.,  R.  Co.,  167  Mo.  99; 
Harrington  v.  Wabash  R.  Co.,  104  Mo.  App. 
663  ;  Glasscock  v.  Swofford  Bros.  Dry  Goods 
Co.,  (Mo.  App.  1903)  74  S.  W.  Rep.  1039; 
Cunningham  v.  Journal  Co.,  95  Mo.  App.  47  ; 
Stalzer  v.  Jacob  Dold  Packing  Co.,  84  Mo.  App. 
565- 

Nebraska.  — ■  Cudahy  Packing  Co.  v.  Roy, 
(Neb.  1904)  99  N.  W.  Rep.  231. 

New  lersey.  —  Tompkins  v.  Marine  Engine, 
etc.,  Co.,  70  N.  J.  L.  330  ;  McDonald  v.  Standard 
Oil  Co.,  6g  N.  J.  L.  445. 

New  York.  —  Welsh  V.  Cornell.  168  N.  Y. 
508,  reversing  49  N.  Y.  App.  Div.  203  ;  Quigley 
v.  Levering,  167  N.  Y.  58,  affirming  50  N.  Y. 
App.  Div.  354;  Diamond  v.  Planet  Mills  Mfg. 
Co.,  07  N.  Y.  App.  Div.  43;  Young  v.  Mason 
Stable  Co.,  96  N.  Y.  App.  Div.  305  ;  Sheehan  v. 
Standard  Gas  Light  Co.,  87  N.  Y.  App.  Div. 
174:  Skapura  v.  National  Sugar  Refining  Co., 
83  N.  Y.  App.  Div.  21  :  La  Point  v.  Howland 
Paper  Co.,  75  N.  Y.  App.  Div.  611;  Apati  v. 
Delaware,  etc.,  R.  Co..  64  N.  Y.  App.  Div.  515; 
Rosa  v.  Volkcning.  64  N.  Y.  App.  Div.  426, 
affirmed  without  opinion  173  N.  Y.  590;  Green 
v.  Lawrence  Cement  Co.,  57  N.  Y.  App.  Div. 
284  ;  Biddiscomb  v.  Cameron,  35  N.  Y.  App. 
Div.  56 r ,  affirmed  without  opinion  161  N.  Y. 
6,37- 

North  Carolina.  —  Marks  V.  Harriet  Cotton 
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Mills,  135  N.  Car.  287;  Dorsett  v.  Clement-Ross 
Mfg.  Co.,  131  N.  Car.  254;  Ausley  v.  American 
Tobacco  Co.,  130  N.  Car.  34;  Carter  v.  Cape 
Fear  Lumber  Co.,  129  N.  Car.  203;  Martin  v. 
Highland  Park  Mfg.  Co.,  128  N.  Car.  264,  83 
Am.  St.  Rep.  671. 

—  Toledo,  etc.,  R.  Co.  v.  Beard,  11  Ohio 
Cir.  Dec.  406,  20  Ohio  Cir.  Ct.  681. 

Oklahoma.  —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356. 

Oregon.  —  Duntley  v.  Inman,  42  Oregon  334. 

Pennsylvania.  —  Brommer  v.  Philadelphia, 
etc.,  R.  Co.,  205  Pa.  St.  432  ;  Cunningham  v.  Ft. 
Pitt  Bridge  Works,  197  Pa.  St.  625  ;  Purdy  v. 
Westinghouse  Electric,  etc.,  Co.,  197  Pa.  St. 
257,  80  Am.  St.  Rep.  816;  O'Dowd  v.  Burnham, 
19  Pa.  Super.  Ct.  464. 

Rhode  Island.  —  Carr  v.  American  Locomo- 
tive Co.,  26  R.  I.  180  ;  Donohoe  v.  Lonsdale  Co., 
25  R.  I.  187;  Benson  v.  New  York,  etc.,  R.  C°-> 
23  R.  I.  147  ;  Dwyer  v.  Shaw,  22  R.  I.  648. 

South  Carolina.  —  Willis  v.  Cherokee  Falls 
Mfg.  Co.,  72  S.  Car.  126;  Keys  v.  Winnsboro 
Granite  Co.,  72  S.  Car.  97  ;  Charping  v.  Toxaway 
Mills,  70  S.  Car.  470  ;  Koon  v.  Southern  R.  Co., 
69  S.  Car.  10 1  ;  Boyd  v.  Seaboard  Air  Line  R. 
Co.,  67  S.  Car.  218;  Lowrimore  v.  Palmer  Mfg. 
Co.,  60  S.  Car.  153. 

Tennessee.  — •  Record  v.  Chickasaw  Cooperage 
Co.,  108  Tenn.  657. 

Texas.  —  Dullnig  v.  G.  A.  Duerler  Mfg.  Co., 
(Tex.  1905)  87  S.  W.  Rep.  332,  affirming  (Tex. 
Civ.  App.  1904)  83  S.  W.  Rep.  889;  Harry 
Bros.  Co.  v.  Brady,  (Tex.  Civ.  App.  1905)  86 
S.  W.  Rep.  615  ;  Missouri,  etc.,  R.  Co.  v.  Smith, 
(Tex.  Civ.  App.  1904)  82  S.  W.  Rep.  787  ;  Gal- 
veston, etc.,  R.  Co.  v.  Perry,  36  Tex.  Civ.  App. 
414  ;  St.  Louis  Southwestern  R.  Co.  v.  Corri- 
gan,  (Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  554! 
Hirsch  v.  Ashe,  35  Tex.  Civ.  App.  495  :  Mis- 
souri, etc.,  R.  Co.  v.  Hutchens,  35  Tex.  Civ. 
App.  343  ;  Chicago,  etc.,  R.  Co.  v.  Oldridge,  33 
Tex.  Civ.  App.  436  ;  Missouri,  etc.,  R.  Co.  v. 
Dyer,  (Tex.  Civ.  App.  1903)  75  S.  W.  Rep.  930; 
Lancaster  Cotton  Oil  Co.  v.  White,  32  Tex. 
Civ.  App.  608  ;  St.  Louis,  etc.,  R.  Co.  v.  Skaggs, 
32  Tex.  Civ.  App.  363  ;  Chicago,  etc.,  R.  Co.  v. 
Long,  32  Tex.  Civ.  App.  40,  writ  of  error  denied 
07  Tex.  69  ;  Missouri,  etc.,  R.  Co.  v.  Hawk,  30 
Tex.  Civ.  App.  142  ;  Bering  Mfg.  Co.  v.  Peter- 
son, 28  Tex.  Civ.  App.  194;  Brown  v.  Miller, 
(Tex.  Civ.  App.  1901)  62  S.  W.  Rep.  547. 

Utah.  —  Johnson  v.  Union  Pac.  Coal  Co.,  28 
Utah  46  ;  Boyle  v.  Union  Pac.  R.  Co.,  25  Utah 
420. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Cromer, 
99  Va.  763,  3  Va.  Sup.  Ct.  502  ;  Southern  R.  Co. 
v.  Mauzy,  98  Va.  692,  2  Va.  Sup.  Ct.  575  ;  Nor- 
folk, etc.,  R.  Co.  v.  Cromer,  101  Va.  667. 

Washington.  —  Roberts  v.  Port  Blakely  Mill 
Co.,  30  Wash.  25  ;  Sroufe  v.  Moran  Bros.  Co., 
8  Wash.  381,  92  Am.  St.  Rep.  847;  Crooker  v. 
Pacific  Lounge,  etc.,  Co.,  2g  Wash.  30. 

It  has  been  said  that  while  it  is  the  duty  of 
the  employer  to  furnish  reasonably  safe  ap- 
pliances, yet  when  he  has  furnished  such  ap- 
pliances as  may  by  ordinary  care  be  used  with- 
out danger,  or  with  no  more  danger  than  is 
necessarily   incident   to   the   character   of  the 
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Care.  —  See  notes  1,  2,  3. 

work,  he  has  discharged  his  duty.  Corletti  v. 
Southern  Pac.  R.  Co.,  136  Cal.  642. 

The  master's  duty  in  choosing  materials  for 
his  servants  is  to  use  care  similar  to  that  which 
a  man  of  ordinary  prudence  in  similar  business, 
acting  for  his  own  safety,  would  vise  in  choosing 
such  materials  for  himself,  were  he  doing  the 
work.  The  rule  is  the  same  whether  the  master 
buy  the  appliance  ready  made,  cause  it  to  be 
made,  or  purchase  the  materials  and  make  it. 
Murphy  v.  Coney  Island,  etc.,  R.  Co.,  65  N.  Y. 
App.  Div.  546. 

The  objection  to  an  instruction  that  it  stated 
that  it  is  the  duty  of  a  master  to  furnish  reason- 
ably safe  tools,  appliances,  etc.,  with  which  his 
servant  is  to  work,  instead  of  stating  to  the  jury 
that  it  is  the  duty  of  the  master  to  use  reason- 
able care  in  furnishing  such  tools  and  ap- 
pliances, has  been  declared  to  be  too  subtile  for 
practical  purposes.  Chicago,  etc.,  R.  Co.  v. 
Tackett,  33  Ind.  App.  379. 

75.  1.  Reasonable  Care  Defined — -Indiana. 
—  Standard  Pottery  Co.  v.  Moudy,  35  Ind.  App. 
427  ;  Southern  Indiana  R.  Co.  v.  Harrell,  161 
Ind.  689,  reversing  (Ind.  App.  1903)  66  N.  E. 
Rep.  1016. 

Maine.  —  Cowett  v.  American  Woolen  Co.,  97 
Me.  543  ;  Cowett  v.  American  Woolen  Co.,  100 
Me.  65. 

Michigan.  —  Turner  v.  Detroit  Southern  R. 
Co.,  137  Mich.  142,  11  Detroit  Leg.  N.  206. 

Missouri.  —  Trigg  v.  Ozark  Land,  etc.,  Co., 
187  Mo.  227;  Furber  v.  Kansas  City  Bolt,  etc., 
Co.,  185  Mo.  301  ;  Glasscock  v.  Swofford  Bros. 
Dry  Goods  Co.,  (Mo.  App.  1903)  74  S.  W.  Rep. 
1039;  Anderson  v.  Forrester-Nace  Box  Co.,  103 
Mo.  App.  382. 

New  York.  —  Kremer  v.  New  York  Edison 
Co.,  102  N.  Y.  App.  Div.  433. 

North  Carolina.  —  Carter  v.  Cape  Fear  Lum- 
ber Co.,  129  N.  Car.  203;  Whitson  v.  Wrenn, 
134  N.  Car.  86. 

Rhode  Island.  —  Briggs  v.  Callender,  etc.,  Co., 
23  R-  I.  359- 

Texas.  —  Dullnig  v.  G.  A.  Duerler  Mfg.  Co., 
(Tex.  1905)  87  S.  W.  Rep.  332,  affirming  (Tex. 
Civ.  App.  1904)  83  S.  W.  Rep.  889;  Missouri, 
etc..  R.  Co.  v.  Dyer,  (Tex.  Civ.  App.  tqo3) 
75  S.  W.  Rep.  930  ;  Texas  Cent.  R.  Co.  v.  Wal- 
ler, 28  Tex.  Civ.  App.  4. 

Virginia.  —  Persinger  v.  Alleghany  Ore,  etc., 
Co.,  102  Va.  350;  Wise  Terminal  Co.  v.  Mc- 
Cormick,  (Va.  1005)  51  S.  E.  Rep.  731. 

Wisconsin.  —  Pswalske  v.  Cream  City  Brick 
Co.,  no  Wis.  461. 

See  Morrison  v.  Burgess  Sulphite  Fibre  Co., 
70  N.  H.  406,  85  Am.  St.  Rep.  634. 

2,  Degree  of  Care  Proportioned  to  Hazard.  — 
Szymanski  v.  Blumenthal.  4  Penn.  (Del.)  511; 
Bovd  v.  Blumenthal,  3  Penn.  (Del.)  564;  Croker 
v.  Pusey,  etc.,  Co.,  3  Penn.  (Del.)  1  :  Given 
v.  Bodwell  Granite  Co..  qq  Me.  278:  Yentsch 
v.  Chloride  of  Silver  Dry  Cell  Battery  <~o..  06 
Md.  679  ;  Kirk  v.  Sturdv,  187  Maps.  87  :  TVunk 
v.  Vallev  City  Desk  Co.,  133  Mich.  mo.  10 
Detroit  Leg.  N.  288  :  Goransson  v.  Riter-Conley 
Mfg.  Co.,  186  Mo.  300:  Curtis  v.  McNnir,  173 
Mo.  270;  Welle  v.  Celluloid  Co.,  175  N.  Y.  401, 
revi  rsmg  32  N.  Y.  App.  Div.  522;  Smith  v. 
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75.    (6)  Necessity  of  Furnishing  Absolu'ely  Safe  Machinery.  —  See  note  4. 
70.    {/)  Nuessity  of  Furnishing  Best  Machinery  and  Appliances  Obtain- 
able. —  See  notes  1,  2. 


Gulf,  etc.,  R.  Co..   (Tex.  Ciy.  App.   1901 )  65 

S.  W.  Rep.  83. 

The  degree  of  care  required  of  the  master  in 
furnishing  suitable  appliances  has  been  declared 
to  be  such  as  reasonably  prudent  men  would 
exercise  under  similar  circumstances,  having 
in  mind  the  danger  naturally  to  be  apprehended. 
Tanner  v.  Harper,  32  Colo.  156. 

It  has  been  said  that  the  master  is  not  bound 
to  exercise  that  extraordinary  diligence  which 
necessarily  would  be  demanded  if  he  were 
obliged  to  make  every  instrumentality  safe  for 
any  and  every  use  to  which  it  might  suddenly 
and  unexpectedly  be  applied.  His  duty  and 
diligence  are  primarily  to  be  decided  by  con- 
sidering whether  he  has  furnished  ^an  appli- 
ance or  instrumentality  reasonably  safe  and 
suitable  for  the  purpose  for  which  it  is  in- 
tended or  lnight  naturally  be  expected  to  be 
used.  Babcock  Bros.  Lumber  Co.  v.  Johnson, 
120  Ga.  1030. 

It  has  been  held  that  a  defendant  is  not  to 
be  held  to  the  same  accountability  in  con- 
structing a  logging  road  used  solely  for  its 
own  purposes,  and  on  which  no  freight  or  pas- 
sengers are  earned,  that  wo-.ild  apply  to  the 
case  of  an  ordinarv  railroad.  Demko  v.  Car- 
bon Hill  Coal  Co.,  (C.  C.  A.)  ;36  Fed.  Rep.  162. 

75.  3.  Care  Such  as  Prudent  Man  Would  Exercise 
in  His  Own  Behalf. —  Westinghouse  Electric,  etc., 
Co.  v.  Heimlich,  (C.  C.  A.)  127  Fed.  Rep.  92; 
Marks  v.  Harriet  Cotton  Mills,  135  N.  Car.  287; 
Carr  v.  American  Locomotive  Co.,  26  R.  I. 
180:  Johnson  v.  Union  Pac.  Coal  Co.,  28  Utah 
46;  Parlett  v.  Dunn,  102  Va.  459. 

It  has  been  said  that  in  all  cases  reasonable 
care  means  such  care  as  reasonable  and  pru- 
dent men  use  under  like  circumstances.  Caven 
v.  Bodwell  Granite  Co.,  99  Me.  278 

And  it  has  been  said  that  "  it  is  the  master's 
duty  to  furnish  machinery  and  appliances  that 
are  as  safe  as  reasonable  prudence  and  ordi- 
nary care  cm  make  them,  not  the  safest  and 
best  possible,  but  as  safe  and  good  as  may  be 
obtained  by  the  exercise  of  such  care  as  a  man 
of  ordinary  experience  and  prudence  engaged 
in  such  work  usually  exercises."  Curtis  v.  Mc- 
Nair,  173  Mo.  270. 

4.  Master  Not  an  Insurer  Against  Injury  — 
United  States. —  Patton  v.  Texas,  etc.,  R.  Co., 
179  U.  S.  658;  Palato  v.  International  Sil- 
ver Co.,  129  Fed.  Rep.  652;  Glenmont  Lumber 
Co.  v.  Roy.  (C.  C.  A.)  126  Fed.  Rep.  524; 
Fnrrcll  v.  Continental  Iron  Works.  102  Fed. 
Rep.  51 4,  affirmed  without  opinion  106  Fed. 
Rep.  987,  46  C.  C.  A.  75.  See  Choctaw,  etc., 
R.  Co.  v.  Tennessee,  101  U.  S.  326,  affirming 
(C.  C.  A.)  116  Fed.  Rep.  23;  Choctaw,  etc.,  R. 
Co.  v.  Holloway,  191  U.  S.  334,  affirming  (C.  C. 
A.)  114  Fed.  Rep.  458. 

Alabama.  —  Clements  v.  Alabama  G.  S.  R. 
Co.,  127  Ala.  166. 

Kansas.  —  Lane  v.  Missouri  Pac.  R.  Co.,  64 
Kan.  755. 

Maine.  —  Cowett  v.  American  Woolen  Co., 
07  Me.  543. 

Missouri.  —  Smith  v.  Fordyce,  190  Mo.  1  ; 


Purcell  v.  Tennent  Shoe  Co.,  187  Mo.  276; 
Franklin  v.  Missouri,  etc.,  R.  Co.,  97  Mo.  App. 
473- 

New  York.  —  Skapura  v.  National  Sugar  Re- 
fining Co.,  83  N.  Y.  App.  Div.  21. 

Rhode  Island.  —  Donohoe  v.  Lonsdale  Co.,  25 
R.  I.  187. 

Srulh  Carolina.  —  Keys  v.  Winnsboro  Gran- 
ite Co.,  72  S.  Car.  97. 

It  has  been  said  that  the  master  is  not  a 
guarantor  of  the  safety  of  machinery  or  imple- 
ments furnished  his  employees,  and  is  only 
bound  to  use  ordinary  care,  diligence,  and  skill 
for  the  purpose  of  protecting  them,  and  it  is 
not  negligence  to  use  and  employ  such  ma- 
chinery or  implements  as  the  experience  of 
trade  and  manufacture  sanctions  as  reasonably 
safe.  Westinghouse  Electric,  etc.,  Co.  v.  Heim- 
lich, (C.  C.  A.)  127  Fed.  Rep.  92. 

76.  1.  Master  Need  Not  Furnish  Best  Ma- 
chinery Obtainable  —  United  States.  —  Glenmont 
Lumber  Co.  v.  Roy,  (C.  C.  A.)  126  Fed.  Rep.  524. 

Delazvare.  —  Winkler  v.  Philadelphia,  etc.,  R. 
Co.,  4  Penn.  (Del.)  80;  Boyd  v.  Blumenthal, 
3  Penn.  (Del.)  564. 

Illinois.  —  Wabash  R.  Co.  v.  Burress,  111  111. 
App.  258  ;  Eckhart,  etc.,  Milling  Co.  v.  Schaefer, 
101  111.  App.  500  ;  American  Malting  Co.  v. 
Lelivelt,  101  III.  App.  320;  Mobile,  etc.,  R.  Co. 
v.  Healy,  100  111.  App.  586  ;  Maxwell  v.  Zdarski, 
93  III.  App.  334;  Stover  Mfg.  Co.  v.  Millane, 
89  111.  App.  532. 

Iozva.  —  Forbes  v.  Boone  Valley  Coal,  etc.. 
Co.,  113  Iowa  94. 

Minnesota.  —  Vant  Hul  v.  Great  Northern 
R.  Co.,  90  Minn.  329. 

Missouri.  —  Holmes  v.  Bradenburgh,  172  Mo. 
53;  Harrington  v.  Wabash  R.  Co..  104  Mo. 
App.  663  ;  Anderson  v.  Forrester-Nace  Box  Co., 
103  Mo.  App.  382. 

New  lersey.  —  McDonald  v.  Standard  Oil 
Co.,  69  N.  J.  L.  445. 

New  York.  — .  Young  v.  Mason  Stable  Co.,  96 
N.  Y.  App.  Div.  305  ;  Skapura  v.  National  Sugar 
Refining  Co.,  83  N.  Y.  App.  Div.  21  ;  Dicke- 
scheid  v.  Betz,  80  N.  Y.  App.  Div.  8,  affirmed 
without  opinion  176  N.  Y.  611  ;  Apati  v.  Dela- 
ware, etc.,  R.  Co.,  64  N.  Y.  App.  Div.  515. 

Ohio.  —  Scanlon  v.  Lake  Shore,  etc.,  R.  Co., 
24  Ohio  Cir.  Ct.  256. 

Oklahoma.  —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356. 

South  Carolina.  —  Sanders  V.  Aiken  Mfg.  Co., 
71  S.  Car.  58. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Cromer, 
99  Va.  763,  3  Va.  Sup.  Ct.  502;  Norfolk,  etc., 
R.  Co.  v.  Cromer,  101  Va.  667. 

West  Virginia.  —  Ketterman  v.  Dry  Fork  R. 
Co.,  48  W.  Va.  606. 

See  McCarthy  v.  Shoneman,  198  Pa.  St.  568. 

2.  Appliances  Ordinarily  in  Use  —  United 
States. —  Rriggs  v.  Chicago,  etc.,  R.  Co.,  (C.  C. 
A.)  125  Fed.  Rep.  745. 

District  of  Columbia.  —  Hayzel  v.  Columbia 
R.  Co.,  10  App.  Cns.  (D.  C.)  359;  Washington 
Asphalt  Block,  etc.,  Co.  v.  Mackey,  15  App. 
Cas.  (D.  C.)  410. 
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77.  (8)  Necessity  of  A  doping  Latest  Inventions  and  Improvements  —  (a)  in 

General.  — See  note  I. 

78.  {9)  Use  by  Servant  of  Machinery  for  Purposes  Not  Designed.  —  See 


note 


(io)  Failure  of  Servant  to  Use  Appliances  Furnished.  — See  note  3. 


Illinois.  —  Smith  v.  Foster,  93  111.  App.  138. 
Massachusetts^  —  Demers   v.    Marshall,  178 
Mass.  9. 

Minnesota.  —  Attix  v.  Minnesota  Sandstone 
Co.,  85  Minn.  142. 

Missouri.  —  Beckman  V,  Anheuser-Busch 
Brewing  Assoc.,  98  Mo.  App.  555;  Cunningham 
v.  Journal  Co.,  95  Mo.  App.  47  ;  Kane  f .  Falk 
Co.,  93  Mo.  App.  209. 

Nebraska.  —  O'Neill  V.  Chicago,  etc.,  R.  Co., 
62  Neb.  358,  rehearing  66  Neb.  638. 

New  Jersey.  —  Tompkins  v.  Marine  Engine, 
etc.,  Co.,  70  N.  J,  L.  330. 

New  York.  —  Rosa  v.  Volkening,  64  N.  Y. 
App.  Div.  426,  affirmed  without  opinion  173 
N.  Y.  590  ;  Green  v.  Lawrence  Cement  Co.,  57 
N.  Y.  App.  Div.  284. 

North  Carolina.  —  Wonible  v.  Merchants 
Grocery  Co..  135  N.  Car,  474;  Marks  v.  Harriet 
Cotton  Mills,  135  N.  Car.  287;  Dorsett  V.  Cle- 
ment Ross  Mfg.  Co.,  131  N.  Car.  254;  Stewart 
v.  Van  Deventer  Carpet  Co.,  138  N.  Car.  60. 

Ohio.  —  Memphis,  etc..  Packet  Co.  v.  Britton, 
25  Ohio  Cir.  Ct.  153;  Toledo,  etc.,  R.  Coi  V. 
Beard,  11  Ohio  Cir.  Dec.  406,  20  Ohio  Clr.  Ct. 
681. 

Oregon.  -  ■  Duntley  v.  Inman,  42  Oregon  334. 

Pennsylvania.  —  Cunningham  v.  Ft.  Pitt 
Bridge  Works,  197  Pa.  St.  625  ;  Purdy  v.  West- 
inghoiise  Electric  etc.,  Co.,  197  Pa,  St.  257,  80 
Am.  St.  Rep.  816. 

Raodr  Island.  —  Carr  v.  American  Locdmo- 
,;v"  Co.,  26  R.  T.  180;  Desrosiers  t>.  Bourn.  26 
R.  L  6,  reargument  denied  26  R.  L  156;  Mc- 
Garrity  v.  New  York  etc.,  R.  Co.,  25  R.  t.  269; 
Dwyer  v.  Shaw,  22  R.  I.  648  ;  Benson  v.  New 
York,  etc.,  R.  Co.,  23  R.  I.  147;  McGar  v. 
National,  etc..  Worsted  Mills,  22  R.  I.  347. 

IV.ishmcJon.  —  Roberts  v.  Port  Blakely  Mill 
Co.,  30  Wash.  25. 

It  has  been  said  that  the  use  of  like  tools 
and  machinery  in  other  establishments  is  not  the 
test  of  fitness.  The  true  test  1?  not  alone  that 
others  use  them,  but  Whether  they  are  reason- 
ably suitable  and  safe  for  the  work  to  be  done  ; 
and  not  whether  other  persons  do  in  fact  use 
them,  but  whether  they  are  such  as  reasonably 
careful  and  prudent  men  would  use  under  like 
circumstances.  Croker  v.  Pussy,  etc.,  Co.,  3 
Penn.  (Del.)  t. 

Ordinarily  the  fitness  of  a  railroad  applinnce 
for  special  uses  of  one  company  may  be  tested 
by  what  is  shown  to  be  the  custom  of  well 
regulated  railroad  companies  with  respect  to 
such  uses  under  like  circumstances.  But  the 
practice  of  a  few  railroad  Companies,  though 
it  may  tend  to  show  what  is  the  custom,  Is  not 
conclusive  Upon  the  question  as  to  whether  there 
has  been  a  performance  of  the  master's  duty. 
Hence  a  charge  which  makes  the  usage  of  eight 
other  companies  conclusive  upon  the  question 
of  negligence  is  erroneous  as  invading  the 
province  of  the  jury.  Louisville,  etc.,  R.  Co. 
v.  Jones,  130  Ala.  456. 
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Appliances  Used  by  Prudent  Persons  in  the  Same 
Business. —  It  has  been  held  that  while  it  is 
true  that  an  employer  is  not  required  to  use 
the  best  possible  appliances  to  protect  his  em- 
ployees from  danger,  and  while  he  may  show 
in  order  to  rebut  the  charge  of  negligence  on 
his  part  that  the  appliances  that  he  did  use  were 
such  as  were  adopted  and  used  by  many  prudent 
persons  engaged  in  the  same  kind  of  business, 
yet  such  evidence  does  not  exempt  the  em- 
ployer from  liability.  Prudent  persons  may  do 
imprudent  things  and  may  fail  to  use  proper 
appliances  for  the  safety  of  their  employees. 
Davis  v.  Kornman,  141  Ala.  479.  See  Going  v. 
Alabama  Steel,  etc.,  Co.,  141  Ala.  537. 

77.  1.  Need  Not  Adopt  Latest  Inventions.  — 
American  Malting  Co.  v.  Lelivelt,  101  111.  App. 
320;  Stover  Mfg.  Co.  v.  Millane,  89  111.  App. 
532;  Bryce  v.  Burlington,  etc.,  R.  Co.,  119  Iowa 
274 ;  Butttler  v.  S.  Baltimore  Steel  Car,  etc., 
Co.,  101  Md.  168;  Demers  v.  Marshall.  178 
Mass.  9;  Smith  v.  Fordyee,  190  Mo.  1  ;  Blundell 
v.  Wm.  A.  Miller  Elevator  Mfg.  Co.,  189  Mo. 
552;  Minnier  v.  Sedalia,  etc..  R.  Co.,  167  Mo. 
99;  Quigley  v.  Levering,  167  N.  Y.  58,  affirming 
SO  N.  Y.  App.  Div.  354 ;  Apati  v.  Delaware, 
etc.,  R.  Co.,  64  N.  Y.  App.  Div.  515;  Duntley 
Vi  Inman,  42  Oregon  334,  citing  20  Am.  and 
Eng.  Emcyc.  ok  Law  (2d  ed.)  77;  Schlemmer 
v.  Buffalo,  etc.,  R.  Co..  207  Pa.  St.  198;  Keys 
f.  Winnsboro  Granite  Co.,  72  S.  Car.  97. 

78.  2.  Use  of  Machinery  for  Purpose  Not  In- 
tended.—  Louisville,  etc.,  R.  Co.  V.  Jones.  130 
Ala.  456 ;  Gribben  v.  Yellow  Aster  Min.,  etc., 
Co.,  142  Cal.  248;  Babcock  Bros.  Lumber  Co. 
v  Johnson,  120  Ga.  1030;  Illinois  Cent.  R.  Co. 
r.  Mercer,  8S  S.  W.  Rep.  1054,  28  Ky.  L.  Rep. 
3;  Moore  v.  Stetson,  96  Me.  197;  Morrison  v. 
Burgess  Sulphite  Fibre  Co..  70  N.  H.  406.  85 
Am.  St.  Rep.  634  ;  Hettich  v.  Hillje.  33  Tex 
Civ.  App.  571.  See  Haughey  v.  Thatcher,  89 
N.  Y.  App.  Div.  375.  Compare  Dupree  v.  Tam- 
borilla,  27  Tex.  Civ.  App.  603.  See  infra,  the 
cases  supplementing  page  141,  note  2. 

If  the  master  has  furnished  complete  and 
adequate  appliances  for  the  work,  he  cannot  be 
held  liable  because  a  part  of  the  apparatus  fur- 
nished by  him  was  joined  with  a  thing  not  fur- 
nished by  him,  but  substituted  without  his 
notice  or  authority,  with  the  consequence  that 
the  part  furnished  by  him  in  connection  with 
the  foreign  appliance  did  not  work  safely. 
Hackett  v.  Masterson.  88  N.  Y.  App.  Div.  73. 

But  when  an  appliance,  though  intended  for 
one  purpose,  is  used  for  another  purpose  with 
the  knowledge  and  consent  of  the  master,  the 
rule  holding  the  master  responsible  for  a  fail- 
lite  to  exercise  care  to  provide  safe  appliances 
is  to  be  applied.  Hunting  v.  Quarterman,  120 
Ga.  344. 

3.  Neglect  tc  Use  Appliances  Furnished.  —  Kel- 
logg Vi  Denver  City  Tramway  Co.,  18  Colo. 
App.  475  ;  Floyd  v.  Colorado  Fuel,  etc..  Co.,  18 
Colo.  App.  153:  Hayes  V.  New  York,  etc.,  R. 
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78.  (i  i)  Master's  or  Servant's  Knowledge  of  Defects  as  Affecting  Liability. 
■ —  See  notes  4,  5. 

(12)  Proximate  Cause  of  Injury.  —  See  note  6. 


Co.,  187  Mass.  182;  McGinty  v.  Waterman,  93 
Minn.  242 ;  Anderson  v.  Forrester-Nace  Box 
Co.,  103  Mo.  App.  382;  Wagner  v.  New  York, 
etc.,  R.  Co.,  93  N.  Y.  App.  Div.  14;  O'Connall 
v.  Thompson-Starrett  Co.,  72  N.  Y.  App.  Div. 
47;  O'Dowd  v.  Burnham,  19  Pa.  Super.  Ct. 
464.  See  Crawford  v.  American  Steel,  etc., 
Co.,  (C.  C.  A.)  123  Fed.  Rep.  275;  Allison  v. 
Long  Clove  Trap  Rock  Co.,  75  N.  Y.  App.  Div. 
267.  Compare  Galveston,  etc.,  R.  Co.  v.  Sher- 
wood, (Tex.  Civ.  App.  1902)  67  S.  W.  Rep. 
776.    See  infra,  this  title,  p.  140,  note  3. 

7§.  4.  Master's  Knowledge  or  Opportunity  for 
Knowledge  Necessary.  —  Tennessee  Coal,  etc.,  Co. 
v.  Currier,  (C.  C.  A.)  108  Fed.  Rep.  19;  Illinois 
Cent.  R.  Co.  v.  Schumann,  101  111.  App.  668; 
Stackpole  v.  Wray,  99  N.  Y.  App.  Div.  262, 
citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  78,  affirmed  182  N.  Y.  567.  See  infra,  this 
title,  the  cases  supplementing  page  92,  note  4. 

5.  Servant's  Ignorance  of  Defects  Necessary.  — 
Sardo  v.  Moreland,  17  App.  Cas.  (D.  C.)  219; 
Davitt  v.  Metropolitan  St.  R.  Co.,  106  N.  Y. 
App.  Div.  567  ;  Wingert  v.  Krakauer,  76  N.  Y. 
App.  Div.  34  ;  Hall  y.  U.  S.  Canning  Co.,  76  N. 
Y.  App.  Div.  475- 

It  has  been  held  that  in  the  case  of  an  ex- 
perienced employee  it  is  necessary,  to  relieve 
the  master  of  liability,  that  the  servant  should 
not  only  know  the  defect,  but  appreciate  the 
danger  which  might  result  from  it.  Pittsburg, 
etc.,  R.  Co.  v.  Hewitt,  J02  111.  App.  428,  affirmed 
202  111.  28. 

Under  the  Georgia  Code  (Ga.  Civ.  Code,  § 
2612)  although  a  master  may  be  negligent  in 
furnishing  defective  machinery,  a  servant  who 
is  injured  because  of  the  fact  that  it  is  not  in 
a  reasonably  safe  condition  is  not  entitled  to 
recover  unless  it  appears  that  he  "  did  not 
know  and  had  not  equal  means  of  knowing  such 
fact,  and  by  the  exercise  of  ordinary  care  could 
not  have  known  thereof."  Western,  etc.,  R.  Co. 
v.  Moran,  116  Ga.  441;  Hobbs  v.  Bowie,  121 
Ga.  421  ;  Cartledge  v.  Pierpont  Mfg.  Co.,  120 
Ga.  221  ;  Ludd  v.  Wilkins  118  Ga.  525  ;  De  Lay 
f.  Southern  R.  Co.,  115  Ga.  934;  Stewart  v. 
Seaboard  Air  Line  R.  Co..  115  Ga.  624:  Man- 
chester Mfg.  Co.  v.  Polk,  us  Ga.  542;  Western, 
etc.,  R.  Co.  v.  Bradford,  113  Ga.  276;  Black- 
stone  v.  Central  of  Georgia  R.  Co..  112  Ga.  762. 

It  has  been  said  that  the  mere  fact  that  ma- 
chinery is  not  perfect  and  not  adapted  to  use 
under  all  circumstances  will  not  necessarily 
prevent  a  recovery  by  the  servant,  resulting 
from  the  use  of  such  machinery.  If  the  ma- 
chinery, though  defective,  can  be  safely  used 
for  certain  purposes  and  under  certain  circum- 
stances, and  the  servant  has  reason  to  believe 
that  it  will  not  be  used  except  for  such  pur- 
poses and  under  such  circumstances,  he  has  a 
right  to  recover  for  injuries  which  he  may 
sustain  as  the  result  of  the  master  permitting 
the  use  of  the  machinery  for  other  purposes  and 
under  other  circumstances;  such  nurposes  and 
circumstances  not  being  brought  to  the  knowl- 
edge of  the  servant,  and  he  not  being  able  to 
inform  himself  of  them  by  the  use  of  ordinary 
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care.  Southern  Cotton  Oil  Co.  v.  Dukes,  121 
Ga.  787. 

6.  Defect  Must  Be  Proximate  Cause  —  United 
States.  —  Choctaw,  etc.,  R.  Co.  v.  Holloway,  191 
U.  S.  334,  affirming  (C.  C.  A.)  114  Fed.  Rep. 
458;  Briggs  v.  Chicago,  etc.,  R.  Co.,  ( C.  C. 
A.)  125  Fed.  Rep.  745;  Hodges  v.  Kimball.  (C. 
C.  A.)  104  Fed.  Rep.  745.  See  Cudahy  Packing 
Co.  v.  Anthes,  (C.  C.  A.)  117  Fed.  Rep.  118. 

Arizona.  —  Gila  Valley,  etc.,  R.  Co.  v.  Lyon, 
(Ariz.  1903)  71  Pac.  Rep.  957. 

Arkansas.  —  Neal  v.  St.  Louis,  etc.,  R.  Co., 
71  Ark.  445. 

California.  —  Luman  v.  Golden  Ancient  Chan- 
nel Min.  Co.,  140  Cal.  700. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Scott, 
(Colo.  1905)  81  Pac.  Rep.  763. 

Connecticut.  —  Rincicotti  7'.  John  J.  O'Brien 
Contracting  Co.,  77  Conn.  617. 

Illinois.  —  Deering  Harvester  Co.  v.  Heffer- 
man,  107  111.  App.  636;  Ritchie  v.  Krueger,  102 
111.  App.  654. 

Indiana.  —  Davis  v.  Mercer  Lumber  Co.,  164 
Ind.  413  ;  Southern  Indiana  R.  Co.  v.  Harrell, 
161  Ind.  689,  reversing  (Ind.  App.  1903)  66  N. 
E.  Rep.  1016;  Clear  Creek  Stone  Co.  v.  Dear- 
min,  160  Ind.  162;  Roberts  v.  Indianapolis  St. 
R.  Co.,  158  Ind.  634;  Espenlaub  v.  Ellis.  34 
Ind.  App.  163  ;  Baltimore,  etc.,  R.  Co.  v.  Hen- 
derson, 31  Ind.  App.  441. 

Iowa.  —  Foster  v.  Chicago,  etc.,  R.  Co.,  127 
Iowa  84 ;  Buehner  v.  Creamery  Package  Mfg. 
Co.,  124  Iowa  445.  104  Am.  St.  Rep.  354. 

Kansas.  —  Griffin  Wheel  Co.  v.  Stanton,  70 
Kan.  762. 

Kentucky.  —  Central  Coal,  etc.,  Co.  -'.  Pearce, 
80  S.  W.  Rep.  449,  25  Ky.  L.  Rep.  2269. 

Louisiana.  —  It  has  been  held  that  if  a  break 
occurs  in  machinery,  and  a  workman  undertakes 
to  mend  it,  and  is  injured,  the  causes  which 
brought  about  the  break  are  only  the  remote 
causes  of  the  injury,  and  juridically  are  not  its 
causes  at  all.  Schoultz  v.  Eckardt  Mfg.  Co., 
112  La.  568,  104  Am.  St.  Rep.  452. 

Maine.  —  Kirstead  v.  Bryant,  98  Me.  523. 
Massachusetts.  —  Nordquist    v.    Fuller,  182 
Mass.  411. 

Michigan.  —  Kupkofski  v.  John  5.  Spiegel 
Co.,  135  Mich.  7,  10  Detroit  Leg.  N.  640  ;  Kel- 
logg v.  Stephens  Lumber  Co.,  125  Mich.  222, 
7  Detroit  Leg.  N.  483. 

Missouri.  —  Trigg  v.  Ozark  Land,  etc.,  Co., 
187  Mo.  227;  Goransson  v.  Riter-Conley  Mfg. 
Co.,  186  Mo.  300;  Oglesby  v.  Missouri  Pac.  R. 
Co.,  177  Mo.  272;  Doerr  v.  St.  Louis  Brewing 
Assoc.,  176  Mo.  547;  Cambron  v.  Omaha,  etc., 
R.  Co.,  165  Mo.  543 :  Lore  v.  American  Mfg. 
Co.,  j6o  Mo.  608  ;  Nash  v.  Dowling.  93  Mo. 
App.  156. 

New  Jersey.  —  McGrath  Delaware,  etc.,  R. 
Co.,  68  N.  J.  L.  425,  affirmed  69  N.  J.  L.  331. 

New  York.  —  Kremer  v.  New  York  Edison 
Co.,  102  N.  Y.  App.  Div.  433  ;  Stenger  v.  Buf- 
falo Union  Furnace  Co.,  08  N.  Y.  App.  Div. 
36 t  ;  Loushay  v.  Erie  R.  Co.,  75  N.  Y.  App. 
Div.  610;  Dolan  v.  Burden  Iron  Co..  62  N.  Y. 
App.  Div.  545  ;  Green  v.  Lawrence  Cement  Co., 
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57  N.  Y.  App.  Div.  284;  Cleary  v.  Long  Island 
K.  Co.,  54  N.  Y.  App.  Div.  284;  Johansen  v. 
Eastmans  Co.,  44  N.  Y.  App.  Div.  270,  affirmed 
without  opinion  168  N.  Y.  648. 

North  Carolina.  —  Marcus  v.  Loane,  133  N. 
Car.  54. 

North  Dakota.  —  Median  v.  Great  Northern 
R.  Co.,  13  N.  Dak.  432. 

Ohio.  —  Hunt  v.  Caldwell,  11  Ohio  Cir.  Dec. 
562,  22  Ohio  Cir.  Ct.  283  ;  Gensen  v.  Ohio  Oil 
Co.,  12  Ohio  Cir.  Dec.  10,  22  Ohio  Cir.  Ct.  276. 

Oregon.  —  Robinson  v.  Taku  Fishing  Co.,  42 
Oregon  537. 

Pennsylvania.  —  Owens  v.  Thomas  Kent  Mfg. 
Co.,  211  Pa.  St.  406;  Gallagher  v.  Snellenburg, 
210  Pa.  St.  642;  Douglass  v.  New  York  Cent., 
etc.,  R.  Co.,  209  Pa.  St.  128;  Laudeman  v.  Ryan, 
209  Pa.  St.  3  ;  Fullmer  v.  New  York  Cent.,  etc., 
R.  Co.,  208  Pa.  St.  598 ;  Tomaczewski  v.  Dob- 
son,  208  Pa.  St.  324 ;  Snyder  v.  Pennsylvania 
R.  Co.,  205  Pa.  St.  619;  Brommer  v.  Phila- 
delphia, etc..  R.  Co.,  205  Pa.  St.  432;  De  Grazia 
v.  Plccardo,  15  Pa.  Super.  Ct.  107. 

Rhode  Island.  —  Langlois  v.  Dunn  Worsted 
Mills,  25  R.  I.  645  ;  Ennis  v.  Little,  25  R.  I. 
342,  rehearing  denied  25  R.  I.  401  ;  Paoline  v. 
J.  W.  Bishop  Co.,  25  R.  I.  298 ;  Briggs  v.  Cal- 
lender,  etc.,  Co.,  23  R.  I.  359. 

South  Carolina.  —  Anderson  v.  Southern  R. 
Co.,  70  S.  Car.  490. 

Texas.  —  Chicago,  etc.,  R.  Co.  v.  Harton,  36 
Tex.  Civ.  App.  475  ;  El  Paso  Northeastern  R. 
Co.  v.  Ryan,  36  Tex.  Civ.  App.  190;  Hettich  v. 
Hillje,  33  Tex.  Civ.  App.  571  ;  Texas  Cent.  R. 
Co.  v.  Bender,  32  Tex.  Civ.  App.  568  ;  Johnson 
v.  Houston,  etc.,  R.  Co.,  31  Tex.  Civ.  App.  532; 
Galveston,  etc.,  R.  Co.  v.  Newport,  26  Tex.  Civ. 
App.  583  ;  Roe  v.  Thomason,  25  Tex.  Civ.  App. 
67. 

Vermont.  —  Kilpatrick  v.  Grand  Trunk  R.  Co., 
74  Vt.  288,  93  Am.  St.  Rep.  887. 

Virginia.  —  Driver  v.  Southern  R.  Co.,  103 
Va.  650  ;  Persinger  v.  Allegheny  Ore,  etc.,  Co., 
102  Va.  350;  Southern  R.  Co.  v.  Mauzy,  98  Va. 
692,  2  Va.  Sup.  Ct.  575. 

Washington.  —  Bailey  v.  Cascade  Timber  Co., 
35  Wash.  295. 

Wisconsin.  —  Pautz  v.  Plankinton  Packing 
Co.,  118  Wis.  47;  Groth  v.  Thomann,  110  Wis. 
488. 

See  Southern  Car,  etc.,  Co.  v.  Jennings,  137 
Ala.  247;  Wallin  v.  Eastern  R.  Co.,  83  Minn. 
149;  Jenkins  v.  Mammoth  Min.  Co.,  24  Utah 
5i3. 

7f>.  1.  Locomotives  —  United  States.  — 
Choctaw,  etc.,  R.  Co.  v.  Hollo  way,  191  U.  S. 
334,  affirming  (C.  C.  A.)  114  Fed.  Rep.  458; 
Cincinnati,  etc.,  R.  Co.  v.  Robertson,  (C.  C.  A.) 
139  Fed.  Rep.  519;  Moore  v.  Illinois  Cent.  R. 
Co.,  (C.  C.  A.)  135  Fed.  Rep.  67. 

Louisiana. — -Davenport  v.  F.  B.  Dubach 
Lumber  Co.,  112  La.  943. 

Minnesota.  —  Fry  v.  Great  Northern  R.  Co., 
("Minn.  1905)  103  N.  W.  Rep.  733. 

Nevada.  —  Taylor  v.  Nevada-California  Ore- 
gon R.  Co.,  26  Nev.  415. 

New  Hampshire.  —  OIney  v,  Boston,  etc.,  R. 
Co.,  71  N,  H-  427., 

u 


Designated  Kinds  of  Machinery  or 

1. 

North  Carolina.  —  Coley  v.  North  Carolina 
R.  Co.,  128  N.  Car.  534,  rehearing  129  N.  Car. 
407  ;  Cogdell  v.  Southern  R.  Co.,  129  N.  Car. 
398'. 

South  Carolina.  —  Sims  v.  Southern  R.  Co., 
66  S.  Car.  520. 

Tennessee.  —  Robertson  v.  Cayard,  1 1 1  Tenn. 

356. 

Texas.  —  San  Antonio,  etc.,  R.  Co.  v.  Klaus, 
34  Tex.  Civ.  App.  492  ;  St.  Louis,  etc.,  R.  Co.  v. 
Skaggs,  32  Tex.  Civ.  App.  363 ;  Gulf,  etc.,  R. 
Co.  v.  Brooks,  (Tex.  Civ.  App.  1903)  73  S.  W. 
Rep.  571;  Sugarland  R.  Co.  v.  Archer,  (Tex 
Civ.  App.  1902)  69  S.  W.  Rep.  430;  Galveston, 
etc.,  R.  Co.  v.  Buch,  27  Tex.  Civ.  App.  283. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Cheat- 
wood,  103  Va.  356.  See  Driver  v.  Southern  R. 
Co.,  103  Va.  650. 

Washington.  —  Rush  v.  Spokane  Falls,  etc., 
R.  Co.,  23  Wash.  501. 

See  Brommer  v.  Philadelphia,  etc.,  R.  Co., 
205  Pa.  St.  432. 

Illustrations  —  Pilots  or  Cowcatchers. — Baker 
v.  Great  Northern  R.  Co.,  83  Minn.  184. 

It  is  not  negligence  for  a  railroad  company  to 
equip  its  engines  with  short  or  "  stub "  pilots 
when  the  change  from  long  to  short  pilots  is 
made  necessary  by  compliance  with  the  Act  of 
Congress  requiring  the  adoption  of  automatic 
couplers.  Briggs  v.  Chicago,  etc.,  R.  Co.,  (C. 
C.  A.)  125  Fed.  Rep.  745- 

Footboards  and  Steps.  —  Ellis  v.  Northern  Pac. 
R.  Co.,  103  Fed.  Rep.  416;  Le  Due  v.  Northern 
Pac.  R.  Co.,  92  Minn.  287  ;  Ellington  v.  Great 
Northern  R.  Co.,  92  Minn.  470  ;  Kerrigan  v. 
Chicago,  etc.,  R.  Co.,  86  Minn.  407  ;  Texas,  etc., 
R.  Co.  v.  Hartnett,  33  Tex.  Civ.  App.  103  ;  Gulf, 
etc.,  R.  Co.  v.  Garren,  (Tex.  Civ.  App.  1903) 
72  S.  W.  Rep.  1028;  San  Antonio,  etc.,  R.  Co. 
v.  Lindsey,  27  Tex.  Civ.  App.  316. 

Boilers.  —  McDonnell  v.  Central  of  Georgia 
R.  Co.,  118  Ga.  86;  Illinois  Cent.  R.  Co.  v. 
Prickett,  210  111.  140,  affirming  109  111.  App. 
468 ;  Illinois  Cent.  R.  Co.  v.  Behrens,  208  111. 
20;  Chicago,  etc.,  R.  Co.  v.  Rains,  203  111.  417  : 
Markey  v.  Louisiana,  etc.,  R.  Co.,  185  Mo.  348  : 
Marsh  v.  Lehigh  Valley  R.  Co.,  206  Pa.  St. 
558  ;  Missouri,  etc.,  R.  Co.  v.  Crum,  35  Tex.  Civ. 
App.  609  ;  International,  etc.,  R.  Co.  v.  Walters, 
(Tex.  Civ.  App.  1904)  80  S.  W.  Rep.  668. 

Side  Rods.  —  Galveston,  etc.,  R.  Co.  v.  Col- 
lins, 31  Tex.  Civ.  App.  70. 

Hand  Holds.  —  Dunn  v.  New  York,  etc.,  R. 
Co.,  (C.  C.  A.)  107  Fed.  Rep.  666;  Atchison, 
etc.,  R.  Co.  v.  Sledge,  68  Kan.  321. 

Spark  Arresters.  —  See  Duree  v.  Chicago,  etc., 
R.  Co.,  118  Iowa  640. 

Headlights.  —  Southern  Pac.  R.  Co.  v.  Year- 
gin,  (C.  C.  A.)  iog  Fed.  Rep.  436;  Illinois  Cent. 
R.  Co.  v.  McNicholas,  98  111.  App.  54. 

Brake  Shoes.  —  Cambron  v.  Omaha,  etc.,  R. 
Co.,  165  Mo.  543. 

Locomotives  Fmbraced  by  Federal  Statute  Re- 
quiring Automatic  Couplers.  —  A  locomotive  is 
included  by  the  words  "  any  car  "  in  the  second 
section  of  the  Act  of  March  2,  1893  (27  U.  S. 
Stat.  531,  c.  196)  requiring  any  common  car- 
rier engaged  jn  interstate  commerce  by  railroad 
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79.  (b)  Railroad  Cars  —  Cars  Owned  by  Company. 

80.  Cars  of  Another  Company.  —  See  note  I. 


See  note  2. 


to  equip  any  car  used  in  moving  interstate 
traffic  with  automatic  couplers.  Johnson  v. 
Southern  Pac.  R.  Co.,  196  U.  S.  1,  reversing 
(C.  C.  A.)  117  Fed.  Rep.  462. 

79.  2.  Cars  Owned  by  Company. —  Illinois 
Car,  etc.,  Co.  v.  Walch,  132  Ala.  490;  Illinois 
Cent.  R.  Co.  v.  Barslow,  94  111.  App.  206;  Brink- 
meier  v.  Missouri  Pac.  R.  Co.,  69  Kan.  738  ;  Budge 
v.  Morgan's  Louisiana,  etc.,  R.,  etc.,  Co.,  108  La. 
349;  Hewitt  v.  East  Jordan  Lumber  Co.,  136 
Mich,  no,  10  Detroit  Leg.  N.  1008;  Griffin  v. 
Ithaca  St.  R.  Co.,  62  N.  Y.  App.  Div.  551; 
Michigan  Cent.  R.  Co.  v.  Waterworth,  1 1  Ohio 
Cir.  Dec.  621,  21  Ohio  Cir.  Ct.  495;  Inter- 
national, etc.,  R.  Co.  v.  Bayne,  28  Tex.  Civ. 
Ajjp.  392  ;  Boyle  v.  Union  Pac.  R.  Co.,  25  Utah 
420.  See  Freeman  v.  Nashville,  etc.,  R.  Co.,  120 
Ga.  469  ;  Benson  v.  New  York,  etc.,  R.  Co.,  23 
R.  I.  147. 

Illustrations  —  Wheels.  —  Roberts  v.  Port 
Blakely  Mills  Co.,  30  Wash.  25. 

Grab  Irons.  —  Belt  R.  Co.  v.  Confrey,  209  111. 
344 ;  Michigan  Cent.  R.  Co.  v.  Butler,  23  Ohio 
Cir.  Ct.  459. 

The  Act  of  Congress  of  March  2,  1893,  re- 
quiring cars  used  in  interstate  commerce  to  be 
provided  with  secure  grab  irons,  applies,  it  has 
been  said,  not  only  to  cars  that  are  loaded,  but 
to  all  cars,  whether  empty  or  loaded,  which  are 
being  used  in  interstate  commerce.  Malott  v. 
Hood,  201  111.  202,  affirming  99  111.  App.  360. 

Hand  Holds.  —  Texas,  etc.,  R.  Co.  v.  Allen,  114 
Fed.  Rep.  177,  52  C.  C.  A.  133  ;  Illinois  Cent.  R. 
Co.  v.  Coughlin,  (C.  C.  A.)  132  Fed.  Rep.  801  ; 
Crawford  v.  United  R.,  etc.,  Co.,  10 1  Md.  402; 
El  Paso,  etc.,  R.  Co.  v.  Vizard,  (Tex.  Civ.  App. 
1905)  88  S.  W.  Rep.  457;  Galveston,  etc.,  R. 
Co.  v.  Perry,  36  Tex.  Civ.  App.  414;  St.  Louis 
Southwestern  R.  Co.  v.  Corrigan,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  554;  Missouri,  etc., 
R.  Co.  v.  Hoskins,  34  Tex.  Civ.  App.  627  ;  Mis- 
souri, etc.,  R.  Co.  v.  Baker,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  556  ;  Galveston,  etc..  R. 
Co.  v.  Jones,  29  Tex.  Civ.  App.  214;  San  An- 
tonio, etc.,  R.  Co.  v.  Engelhorn,  24  Tex.  Civ. 
App.  324- 

Running  Boards.  — ■  Mexican  Cent.  R.  Co.  v. 
Townsend,  (C.  C.  A.)  114  Fed.  Rep.  737. 

Steps. — •  O'Connell  v.  Pennsylvania  Co..  (C. 
C.  A.)  118  Fed.  Rep.  989;  Smith  v.  Thomson- 
Houston  Electric  Co.,  188  Mass.  371  ;  Scott  v. 
Eastern  R.  Co.,  90  Minn.  143. 

Ladders.  —  El  Paso  Northeastern  R.  Co.  v. 
Ryan,  36  Tex.  Civ.  App.  190  ;  Missouri,  etc.,  R. 
Co.  v.  Bailey,  28  Tex.  Civ.  App.  609;  Missouri, 
etc.,  R.  Co.  v.  Miller.  25  Tex.  Civ.  App.  460; 
Kilpatrick  v.  Grand  Trunk  R.  Co.,  74  Vt.  288, 
93  Am.  St.  Rep.  887. 

Platforms.  —  Illinois  Cent.  R.  Co.  v.  Smith. 
208  III.  608. 

Drawheads.  —  Branz  v.  Omaha,  etc.,  R.,  etc., 
Co.,  120  Iowa  406;  Joyce  v.  Rome,  etc.,  R.  Co., 
92  Hun  (N.  Y.)  107,  affirmed  without  opinion 
168  N.  Y.  66s.  See  Dolan  v.  Burden  Iron  Co., 
62  N.  Y.  App.  Div.  545. 

Buffers.  —  Taylor  v.  Boston,  etc.,  R.  Co.,  188 
Mass.  390.  See  Frounfelker  v.  Delaware,  etc., 
R.  Co.,  74  N.  Y.  App.  Djv,  224. 
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Car  Doors.  —  Missouri,  etc.,  R.  Co.  v.  Hutch- 
ens,  35  Tex.  Civ.  App.  343. 

Couplings.  —  Northern  Pac.  R.  Co.  v.  Tynan, 
(C.  C.  A.)  119  Fed.  Rep.  288;  Pittsburg,  etc., 
R.  Co.  v.  Hewitt,  102  111.  App.  428,  aftirnied  202 
111.  28  ;  Turrittin  v.  Chicago,  etc.,  R.  Co.,  (Minn. 
1905)  104  N.  W.  Rep.  225. 

Mainpin. — -Missouri,  etc.,  R.  Co.  v.  Henser- 
lang,  (Tex.  Civ.  App.  1905)  86  S.  W.  Rep.  948. 

Hand  Cars,  Push  Cars,  and  Dump  Cars.  — 
Brooks  v.  Louisville,  etc.,  R.  Co.,  71  S.  W.  Rep. 
507,24  Ky.  L.  Rep.  1318  ;  De  Hart  v.  Chesapeake, 
etc.,  R.  Co.,  68  S.  W.  Rep.  647,  24  Ky.  L.  Rep.  43 1  ; 
McGinn  v.  McCormick,  109  La.  396  ;  Wallin  -'. 
Eastern  R.  Co.,  83  Minn.  149  ;  Lee  v.  St.  Louis, 
etc.,  R.  Co.,  112  Mo.  App.  372;  Mitchell  v. 
Wabash  R.  Co.,  97  Mo.  App.  411;  Weldon  v. 
Omaha,  etc.,  R.  Co.,  93  Mo.  App.  668  ;  Devore  v. 
St.  Louis,  etc.,  R.  Co.,  86  Mo.  App.  429  ;  Comp- 
ton  v.  Omaha,  etc.,  R.  Co.,  82  Mo.  App.  175; 
Texas  Cent.  R.  Co.  v.  Bender,  32  Tex.  Civ. 
App.  568  ;  Chicago,  etc.,  R.  Co.  v.  Long,  32  Tex. 
Civ.  App.  40,  writ  of  error  denied  97  Tex.  69  ; 
Missouri,  etc.,  R.  Co.  v.  Blackman,  32  Tex.  Civ. 
App.  200 ;  Norfolk,  etc.,  R.  Co.  v.  Wade,  102 
Va.  140;  De  Mase  v.  Oregon  R.,  etc.,  Co.,  40 
Wash.  108. 

Improperly  Loaded  Cars.  —  Roche  v.  Denver, 
etc.,  R.  Co.,  19  Colo.  App.  204  :  Louisville,  etc., 
R.  Co.  v.  Chandler,  70  S.  W.  Rep.  666,  24  Ky. 
L.  Rep.  998 ;  Fleming  v.  Greenleaf-Johnson 
Lumber  Co.,  128  N.  Car.  532;  Barksdale  v. 
Charleston,  etc.,  R.  Co..  66  S.  Car.  204 :  El 
Paso,  etc.,  R.  Co.  v.  McComus.  36  Tex.  Civ. 
App.  170,  (Tex.  Civ.  App.  1903)  72  S.  W.  Rep. 
629. 

Overcrowded  Hand  Car.  —  Haworth  v.  Kan- 
sas City  Southern  R.  Co.,  94  Mo.  App.  215. 

Improper  Make-up  of  Train.  —  Crandall  v. 
Great  Northern  R.  Co.,  83  Minn.  190,  85  Am. 
St.  Rep.  458. 

Car  Must  Be  Adapted  to  Purpose  for  Which  Em- 
ployed. —  It  has  been  said  that  the  duty  to  use 
reasonable  care  to  provide  safe  cars  is  not  per- 
formed by  furnishing  a  car  designated  suitable 
and  safe  for  one  purpose,  to  be  used  for  an- 
other purpose  for  which  it  is  unsuitable  and 
unsafe.  McLean  v.  Pere  Marquette  R.  Co., 
137  Mich.  482,  11  Detroit  Leg.  N.  358. 

80.  1.  Cars  of  Another  Company.-  Kelt  R. 
Co.  v.  Confrey,  1 1 1  111.  App.  473,  affirmed  209  111. 
344;  Illinois  Cent.  R.  Co.  v.  Barslow,  94  III.  App. 
206 ;  Budge  v.  Morgan's  Louisiana,  etc..  R., 
etc.,  Co.,  108  La.  349;  Foster  v.  New  York,  etc., 
R.  Co.,  187  Mass.  21  ;  Strauss  v.  New  York, 
etc.,  R.  Co.,  91  N.  Y.  App.  Div.  583;  Young- 
blood  v.  South  Carolina,  etc.,  R.  Co.,  60  S.  Car. 
9,  85  Am.  St.  Rep.  824:  Galveston,  etc..  R.  Co. 
v.  Perry.  36  Tex.  Civ.  App.  414:  International, 
etc.,  R.  Co.  v.  Reeves,  35  Tex.  Civ.  App.  162: 
Missouri,  etc..  R.  Co.  v.  Raker.  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  556;  Southern  Pac.  R.  Co. 
v.  Winton.  27  Tex.  Civ.  App.  503  :  Wood  v.  Rio 
Grande  Western  R.  Co..  28  Utah  351  ;  Woods 
v.  Northern  Pac.  R.  Co.,  36  Wash.  658.  See 
Ketterman  v.  Dry  Fork  R.  Co..  48  W.  Va.  606. 

See  the  title  Fellow  Servants,  vol.  12, 
p.  965. 
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81.    Sec  note  5. 

(0)  Elevators.  —  See  note  6. 

)  Stagings,  Scaffoldings,  Etc.  — 

See  notes  7,  9. 

SI.  6.  Anderson  v.  Erie  R.  Co.,  68  N.  J.  L. 
647. 

6.  England.  —  Lloyd  v.  Woolland,  87  L.  T.  N. 
S.  73. 

Delaware.  —  Boyd  v.  Blumenthal,  3  Penn. 
^Del.)  564. 

Illinois.  —  Slack  v.  Harris,  200  111.  96  ;  Siegel 
v.  Trcka,  115  111.  App.  56,  affirmed  218  111.  559; 
Pardridge  v.  Gilbridc,  98  111.  App.  134;  Stover 
Mfg.  Co.  v.  Millane,  89  111.  App.  532.  See 
Central  Union  Bldg.  Co.  v.  Kolander,  212  111. 

27  ;  H.  Channon  Co.  v.  Hahn,  189  111.  28. 
Kentucky.  —  Continental    Tobacco    Co.  v. 

Knoop,  71  S.  W.  Rep.  3,  24  Ky.  L.  Rep.  1268. 

Maryland.  —  Brager  v.  Austin,  99  Md.  473  ; 
Baltimore  Boot,  etc.,  Mfg.  Co.  v.  Jamar,  93  Md. 
404,  86  Am.  St.  Rep.  428. 

Massachusetts.  —  Moylon  v.  D.  S.  McDonald 
Co.,  188  Mass.  499;  Droney  v.  Doherty,  186 
Mass.  205  ;  Kleibaz  v.  Middleton  Paper  Co., 
180  Mass.  363;  Hill  v.  Iver  Johnson  Sporting 
Goods  Co.,  188  Mass.  75. 

Missouri.  —  Zongker  v.  People's  Union  Mer- 
cantile Co.,  no  Mo.  App.  382;  Glasscock  v. 
Swofford  Bros.  Dry  Goods  Co.,  106  Mo.  App. 
657,  (Mo.  App.  1903)  74  S.  W.  Rep.  1039. 

New  Hampshire.  —  Stone  v.  Boscawen  Mills, 
71  N.  H.  288. 

New  York.  —  Starer  v.  Stern,  100  N.  Y.  App. 
Div.  393 ;  Stackpole  v.  Wray,  99  N.  Y.  App. 
Div.  262,  affirmed  182  N.  Y.  567 ;  Young  v. 
Mason  Stable  Co.,  96  N.  Y.  App.  Div.  305 ; 
Swenson  v.  Metropolitan  St.  R.  Co.,  78  N.  Y. 
App.  Div.  379 ;  Stackpole  v.  Wray,  74  N.  Y. 
App.  Div.  310;  Auld  v.  Manhattan  L.  Ins.  Co., 
34  N.  Y.  App.  Div.  491,  affirmed  without  opin- 
ion 165  N.  Y.  610.  See  Ingram  v.  Fosburgh, 
73  N.  Y.  App.  Div.  129;  Sullivan  v.  Poor, 
fSupm.  Ct.  Tr.  T.)  32  Misc.  (N.  Y.)  575; 
Biddiscomb  v.  Cameron,  35  N.  Y.  App.  Div. 
561,  affirmed  without  opinion  161  N.  Y.  637; 
Gallenkamp  v.  Garvin  Mach.  Co.,  179  N.  Y. 
588,  reversing  91  N.  Y.  App.  Div.  141.  on  dis- 
senting opinion  of  Ingrahain,  J. 

North  Carolina.  —  Womble  v.  Merchants 
Grocery  Co.,  135  N.  Car.  474. 

Ohio.  —  Frolich  v.  Cranker,  n  Ohio  Cir.  Dec. 
592,  21  Ohio  Cir.  Ct.  615. 

Pennsylvania.  —  Kennedy  v.  Alden  Coal  Co., 
200  Pa.  St.  1  ;  Skelley  v.  Crutchfield,  17  Pa. 
Super.  Ct.  198.  See  Spees  v.  Boggs,  198  Pa. 
St.  112,  82  Am.  St.  Rep.  792. 

Texas.  —  Peck  v.  Peck,  (Tex.  1905)  87  S.  W. 
Rep.  248. 

Washington.  —  Young  v.  O'Brien,  36  Wash. 
570.     See  Kirby  v.  Rainier-Grand  Hotel  Co., 

28  Wash.  705. 

See  Hyde  v.  Mendel,  75  Conn.  140. 

7.  Whether  a  "Place"  for  Work  or  an  "  An- 
pliance."  —  Phcenix  Bridge  Co.  v.  Castlebcrry, 
(C.  C.  A.)  131  Fed.  Rep.  175,  citing  20  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  81  ;  Hutton  v. 
Holdrook,  etc..  Contracting  Co.,  139  Fed.  Rep. 
734:  Fink  v.  Slade,  66  N.  Y.  App.  Div.  105; 
Lambert  v.  Missisquoi  Pulp  Co.,  72  Vt.  278 ; 
Garrow  v.  Miller,  72  Vt.  284. 


When  Master  Furnishes  Completed  Structure.  — 


Telephone  Pole.  —  In  an  action  by  a  lineman 
to  recover  for  injuries  sustained  by  the  falling 
of  one  of  the  defendant  telephone  company's 
poles,  it  was  held  that  a  telephone  pole  is  more 
in  the  nature  of  an  appliance  than  of  a  place  to 
work.  Britton  v.  Central  Union  Telephone  Co., 
(C.  C.  A.)  131  Fed.  Rep.  844. 

9.  Completed  Structures  Furnished  by  Master  — 
Reasonable  Care  in  Construction  Necessary  — 
United  States.  —  Chambers  v.  American  Tin 
Plate  Co.,  (C.  C.  A.)  129  Fed.  Rep.  562, 
citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  81. 

Illinois.  —  Illinois  Terra  Cotta  Lumber  Co. 
V.  Hanley,  214  111.  243;  Ehlen  v.  O'Donnell, 
205  111.  38,  affirming  102  111.  App.  141  ;  John  S. 
Metc?lf  Co.  v.  Nystedt,  203  111.  333,  affirming 
102  111.  App.  71  ;  McBeath  v.  Ravvle,  192  111. 
626,  affirming  93  111.  App.  212;  Chicago,  etc., 
R.  Co.  v.  Huff,  104  111.  App.  594;  Frost  Mfg. 
Co.  v.  Smith,  98  111.  App.  308,  affirmed  197  III. 
253.  See  Garden  City  Wire  Spring  Co.  v. 
Boecher,  04  111.  App.  96. 

Ioiva  — Foley  v.  Cudahy  Packing  Co.,  119 
Iowa  246. 

Kansas.  —  Buoy  v.  Clyde  Milling,  etc.,  Co., 
68  Kan.  436. 

Kentucky.  —  George  Weidemann  Brewing  Co. 
v.  Wood,  (Ky.  1905)  87  S.  W.  Rep.  772,  fol- 
lowed in  Herman  v.  George  Weidemann  Brew- 
ing Co.,  87  S.  W.  Rep.  775,  27  Ky.  L.  Rep. 
1016;  Louisville,  etc.,  R.  Co.  v.  Poulter,  84  S. 
W.  Rep.  576,  27  Ky.  L.  Rep.  193  ;  Pfisterer  v. 
Peter,  117  Ky.  501.  See  Gratz  v.  Worden,  82 
S.  W.  Rep.  395,  26  Ky.  L.  Rep.  721. 

Louisiana.  —  Ingham  v.  John  B.  Honor  Co., 
113  La.  1040. 

Maine.  —  McCarthy  7'.  Claflin,  99  Me.  290 ; 
Caven  v.  Bodwell  Granite  Co.,  99  Me.  278. 

Massachusetts.  —  Bourbonnais  v.  West  Boyl- 
ston  Mfg.  Co.,  184  Mass.  250;  Gurney  v.  Le 
Baron,  182  Mass.  368.  See  Rapson  v.  Leighton, 
187  Mass.  432. 

Minnesota.  —  Carlson  v.  Haglin,  (Minn. 
1905")  104  N.  W.  Rep.  297. 

Missouri.  —  Neves  v.  Green,  in  Mo.  App. 
634;  Shore  v.  American  Bridge  Co.,  in  Mo. 
App.  278. 

New  Hampshire.  —  Thompson  v.  Bartlett,  71 
N.  H.  174,  93  Am.  St.  Rep.  504. 

New  York.  —  Mengle  v.  McClintic-Marshall 
Constr.  Co.,  89  N.  Y.  App.  Div.  334  ;  Hatton  v. 
Hilton  Bridge  Constr.  Co.,  42  N.  Y.  App.  Div. 
398,  affirmed  without  opinion  167  N.  Y.  590. 

Ohio.  —  Strabler  v.  Toledo  Bridge  Co.,  n 
Ohio  Cir.  Dec.  87. 

Pennsylvania.  —  Geist  v.  Rapp,  206  Pa.  St. 
411.  Compare  Ehni  v.  National  Tube  Works 
Co.,  203  Pa.  St.  186.  93  Am.  St.  Rep.  761. 

West  Virginia.  —  Richards  v.  Riverside  Iron- 
works. 56  W.  Va.  510. 

Where  a  scaffold  is  required  for  the  purpose 
of  sustaining  the  workmen  and  also  the  strain 
of  hoisting  up  sections  of  heavy  iron  pipe.  tli2 
weight  of  such  pipe,  and  the  additional  weight 
caused  by  bracing  up  the  pipe  after  being  put 
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83.     Where  Master  Furnishes  Materials  f 
(e)  Miscellaneous.  —  See  note  4. 

into  place,  presumptively  the  ordinary  work- 
man, not  familiar  with  the  construction  of 
scaffolds,  and  having  no  experience  in  such 
work,  is  not  able  to  judge  of  the  sufficiency  of 
the  appliance  for  such  purpose.  In  such  case, 
if  the  master  directs  such  workman  to  go  upon 
the  scaffold  and  assist  in  handling  the  pipe, 
there  is  an  implied  agreement  upon  his  part 
that  the  same  is  reasonably  safe  and  suitable 
for  the  purpose.  Hagerty  v.  Evans,  87  Minn. 
435- 

82.  1.  Where  Duty  of  Construction  Devolves 
on  Servant — United  States.  —  Phoenix  Bridge 
Co.  v.  Castleberry,  (C.  C.  A.)  131  Fed.  Rep.  175, 
quoting  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  82 ;  Chambers  v.  American  Tin  Plate  Co., 
(C.  C.  A.)  129  Fed.  Rep.  562,  citing  20  Am.  and 
Eng.  Encvc.  of  Law  (2d  ed.)  82.  See  Cecil 
v.  American  Sheet  Steel  Co.,  (C.  C.  A.)  129 
Fed.  Rep.  542;  Fournier  v.  Pike,  128  Fed.  Rep. 
991. 

Idaho.  —  Larsen  v.  Le  Doux,  (Idaho  1905) 
81  Pac.  Rep.  600. 

Maine.  —  Beal  v.  Bryant,  99  Me.  112;  Pel- 
lerin  v.  International  Paper  Co.,  96  Me.  388. 
See  McCarthy  v.  Claflin,  99  Me.  290. 

Massachusetts.  —  White  v.  Unwin,  188  Mass. 
490;  Thompson  v.  Worcester,  184  Mass.  354. 

Michigan.  —  Landowski  v.  Chapoton,  137 
Mich.  429,  11  Detroit  Leg.  N.  307;  Lockwood  v. 
Tennant,  137  Mich.  305,  11  Detroit  Leg.  N.  342. 

Minnesota.  —  Hagerty  v.  Evans,  87  Minn. 
435-  Compare  Carlson  V.  Haglin,  (Minn.  1905) 
104  N.  W.  Rep.  297. 

Missouri.  —  Shore  v.  American  Bridge  Co., 
in  Mo.  App.  278;  Herbert  v.  Wiggins  Ferry 
Co.,  107  Mo.  App.  287.  ' 

■New  Jersey.  — ■  Fukare  v.  Kerbaugh,  (N.  J. 
1905)  61  Atl.  Rep.  376.  See  Enright  v.  Oliver, 
69  N.  J.  L.  357. 

Vermont.  —  Garrow  v.  Miller,  72  Vt.  284; 
Lambert  v.  Missisquoi  Pulp  Co.,  72  Vt.  278. 

Washington.  —  Metzler  v.  McKenzie,  34 
Wash.  470  ;  Ralph  v.  American  Bridge  Co.,  30 
Wash.  500. 

See  Harvey  v.  McConchie,  77  N.  Y.  App.  Div. 
361,  affirmed  without  opinion  177  N.  Y.  569. 

The  New  York  Statute  makes  it  the  absolute 
duty  of  the  master  to  furnish  a  safe  structure. 
Madden  v.  Hughes,  104  N.  Y.  App.  Div.  101  ; 
Swenson  v.  Wilson,  etc.,  Mfg.  Co.,  102  N.  Y. 
App.  Div.  477;  Siversen  v.  Jenks,  102  N.  Y. 
App.  Div.  313  ;  Iesief  v.  New  York  Cent.,  etc., 
R.  Co.,  102  N.  Y.  App.  Div.  168;  Welk  v. 
Jackson  Architectural  Iron  Works,  08  N.  Y. 
App.  Div.  247  ;  Tierney  v.  Vunck,  97  N.  Y.  App. 
Div.  1  ;  Conley  v.  Lackawanna  Iron,  etc.,  Co., 
94  N.  Y.  App.  Div.  149;  Flannigan  v.  Rynn, 
89  N.  Y.  App.  Div.  624;  Johnson  v.  Roach,  83 
N.  Y.  App.  Div.  351,  13  N.  Y.  Annot.  Cas.  86  : 
Gmaehle  v.  Rosenberg.  fSupm.  Ct.  Spec.  T.) 
40  Misc.  (N.  Y.)  267,  affirmed  178  N.  V.  147; 
Wingert  V.  Krakaucr,  76  N.  Y.  App.  Div.  34 ; 
Healy  v.  Burke,  (N.  Y.  City  Ct.  Gen.  T.)'.36 
Misc.  fN.  Y.)' 792,  35  Misc.  (N.  Y.)  384;  Kuss 
v.  Freid.  (N.  Y.  City  Ct.  Gen.  T.)  32  Misc.  (N. 
Y.)  628. 

It  has  been  held  that  the  New  York  statute 
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structure,  —  See  notes  1,  2. 


which  gives  a  remedy  against  the  master  in 

favor  of  an  employee  who  is  injured  while 
working  on  a  scaffold  by  reason  of  some  defect 
therein,  has  reference  to  a  completed  scaffold. 
Pussley  v.  Edgemoor  Bridge  Works,  56  N.  Y. 
App.  Div.  71,  affirmed  without  opinion  168  N. 
Y.  589. 

A  scaffold  constructed  in  a  room  in  a  fac- 
tory from  four  to  six  feet  above  the  floor,  for 
the  purpose  of  affixing  shafting  to  the  ceiling, 
has  been  held  not  to  be  a  scaffold  contemplated 
by  the  provisions  of  the  New  York  statute  of 
1897.    Schapp  v.  Bloomer,  181  N.  Y.  125. 

A  vessel  in  course  of  construction  in  a  ship- 
yard is  a  "  structure  "  within  the  meaning  of 
the  statute.  Chaffee  v.  Union  Dry  Dock  Co., 
68  N.  Y.  App.  Div.  578. 

But  it  has  been  held  that  an  iron  arch  used 
as  a  temporary  support  upon  which  to  lay  bricks 
of  terra  cotta  forming  the  permanent  arch 
cannot  be  regarded  as  a  scaffold  within  the 
meaning  of  the  statute.    Haughey  v.  Thatcher, 

89  N.  Y.  App.  Div.  375. 

It  has  been  held  that  a  scaffold  which  was 
constructed  by  the  workmen  who  were  to  work 
upon  it,  and  was  in  their  charge  and  under 
their  control,  did  not  come  within  the  provi- 
sion of  the  New  York  statute.  Rotondo  v. 
Smyth,  92  N.  Y.  App.  Div.  153. 

The  provision  of  the  New  York  statute  re- 
lating to  scaffolds  does  not  mean  that  the 
master,  who  has  furnished  a  safe  scaffold  to 
his  workmen,  is  bound  to  see  that  they  use 
proper  care  in  moving  it  and  adjusting  it  from 
time  to  time  as  the  nature  of  the  work  re- 
quires. Hutton  v.  Holdrook,  etc.,  Contracting 
Co.,  139  Fed.  Rep.  734. 

2.  Reasonable  Care  in  Selecting  Materials  Neces- 
sary.—  Farrell  v.  Eastern  Machinery  Co.,  77 
Conn.  484.  107  Am.  St.  Rep.  46:  Hober  v.  W. 
P.  Nelson  Co.,  101  111.  App.  336  ;  Beal  v.  Bryant, 

90  Me.  112:  Shore  v.  American  Bridge  Co.,  111 
Mo.  App.  278.  See  Sitterding  v.  Patterson,  101 
Va.  296. 

4.  Brakes  —  United  States.  —  Choctaw,  etc., 
R.  Co.  v,  Holloway,  191  U.  S.  334,  affirming 
(C.  C.  A.)  114  Fed.  Rep.  458:  Mexican  Cent. 
R,  Co.  v.  Jones,  (C.  C.  A.)  107  Fed.  Rep.  64. 

Indiana.  —  Terre  Haute  Electric  Co.  v. 
Kicloy,  35  Ind.  App.  180  ;  Chicago,  etc.,  R.  Co. 
v.  Tackett,  33  Ind.  App.  379 :  Baltimore,  etc., 
R.  Co.  v.  Henderson,  31  Ind.  App.  441. 

Iowa,  —  Foster  v.  Chicago,  etc.,  R.  Co.,  127 
Iowa  84. 

Kentucky.  —  Hurt  v.  Louisville,  etc.,  R.  Co., 
116  Ky.  545. 

Missouri.  —  Cole  v.  St.  Louis  Transit  Co., 
183  Mo.  St. 

New  York.  —  Newton  v.  New  York  Cent., 
etc,,  R.  Co.,  g6  N.  Y.  App.  Div.  81  :  Allison  v. 
Long  Clove  Trap  Rock  Co.,  92  N.  Y.  App. 
Div.  611  :  Smith  v.  New  York,  etc..  R.  Co..  86 
N.  Y.  App.  Div.  188,  affirmed  without  opinion 
178  N.  Y.  635. 

North  Carolina.  —  Wright  v.  Southern  R. 
Co.,  127  N.  Car.  225. 

Ohio. —  Hunt  v.  Caldwell,  11  Ohio  Cir.  Dec. 
562,  22  Ohio  Cir.  Ct.  283. 
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83.  Sec  notes  I,  2,  3,  7,  8,  g,  II,  12,  13,  18,  19,  20. 

84.  See  notes  I,  3,  4,  5,  6,  10,  12,  15,  16,  17,  18,  19,  20,  21. 


1  regon.  —  Bowers  v.  Star  Logging  Co.,  41 
Oregon  301. 

ith  Carolina.  —  Boyd  v.  Seaboard  Air  Line 
R.  Co.,  67  S.  Car.  218. 

Tennessee.  —  Robertson  v.  Cayard,  m  Tenn. 
356.  See  East  Tennessee,  etc.,  R.  Co.  v. 
Lindaniood,  m  Tenn.  457. 

Utah.  —  Wood  v.   Rio  Grande  Western  R. 
Co.,  28  Utah  351. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Phillips, 
100  Va.  362. 

SU.  1.  Brake  Chains.  —  Hurt  v.  Louisville, 
etc.,  R.  Co.,  116  Ky.  54s;  McDonald  v.  Michi- 
gan Cent.  R.  Co.,  132  Mich.  372,  9  Detroit  Leg. 
N.  700. 

Brake  Shoes.  —  Cambron  v.  Omaha,  etc.,  R. 

Co.,  165  Mo.  543. 

2.  Brake  Beams. —  See  Texas  Cent.  R.  Co.  v. 
Waller,  28  Tex.  Civ.  App.  4. 

3.  Brake  Pins. —  See  East  Tennessee,  etc.,  R. 
Co.  v.  Lindamood,  109  Tenn.  407. 

7.  Boilers.  —  Markey   v.   Louisiana,   etc.,  R. 
Co.,  185  Mo.  348. 

8.  Cables.  —  Boyle  v.  Columbian  Fire  Proof- 
ing Co.,  182  Mass.  93.  Compare  Owen  v. 
Retsof  Min.  Co.,  102  N.  Y.  App.  Div.  130. 

9.  Chains.  —  Haskell  v.  Cape  Ann  Anchor 
Works,  178  Mass.  485;  Vincent  v.  Alden,  62 
N.  Y.  App.  Div.  558 ;  Finnerty  v.  Burnham, 
-05  Pa.  St.  305  ;  Newton  v.  Vulcan  Iron  Works, 
199  Pa.  St.  646;  International,  etc.,  R.  Co.  v. 
Tourdan,  (Tex.  Civ.  App.  1904)  84  S.  W.  Rep. 
i;66. 

11.  Cranes.  — Southern  Car,  etc.,  Co.  v.  Jen- 
nings, 137  Ala.  247  ;  Shickle-Harrison,  etc., 
Iron  Co.  v.  Beck,  212  111.  268;  Jacobson  v. 
Johnson,  87  Minn.  185  ;  Dzinbienski  v.  J.  L. 
Mott  Iron  Works,  56  N.  Y.  App.  Div.  58;  Fin- 
nerty v.  Burnham,  205  Pa.  St.  305. 

12.  Derricks.  —  California.  —  Dyas   v.  South- 
ern Pac.  Co.,  140  Cal.  296. 

Connecticut.  —  Rincicotti  v.  John  J.  O'Brien 
Contracting  Co.,  77  Conn.  617. 

Delaware.  —  Croker  v.  Pusey,  etc.,  Co.,  3 
Penn.  (Del.)  1. 

Illinois.  —  Illinois  Steel  Co.  v.  Ostrowski, 
194  111.  376. 

Indiana.  —  Southern  Indiana  R.  Co.  v.  Har- 
rell,  161  Ind.  689,  reversing  (Ind.  App.  1903) 
66  N.  E.  Rep.  1016;  Consolidated  Stone  Co.  v. 
Morgan,  160  Ind.  241  ;  Clear  Creek  Stone  Co. 
V.  Dearmin,  160  Ind.  162. 

Michigan.  —  Ouellette  v.  Michigan  Alkali  Co., 
129  Mich.  484,  8  Detroit  Leg.  N.  1073. 

Minnesota.  —  Attix  v.  Minnesota  Sandstone 
Co.,  85  Minn.  142. 

New  York.  —  Gorman  v.  Milliken,  (Supm. 
Ct.  Tr.  T.)  42  Misc.  (N.  Y.)  336,  affirmed 
without  opinion  102  N.  Y.  App.  Div.  617; 
Walters  v.  George  A.  Fuller  Co.,  74  N.  Y.  App. 
Div.  388  ;  Jarvis  v.  Northern  New  York  Marble 
Co.,  55  N.  Y.  App.  Div.  272 ;  Yaw  v.  Whit- 
more,  46  N.  Y.  App.  Div.  422,  affirmed  without 
opinion  167  N.  Y.  605.  See  Wagner  v.  New 
York  Cent.,  etc.,  R.  Co.,  76  N.  Y.  App.  Div.  552 ; 
Welsh  v.  Cornell,  168  N.  Y.  508,  reversing  49 
N.  Y.  App.  Div.  203  ;  Rosa  v.  Volkening,  64  N. 
Y.  App.  Div.  426,  affirmed  without  opinion  173 
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N.  Y.  590.  Compare  Wagner  v.  New  York,  etc., 
R.  Co.,  93  N.  Y.  App.  Div.  14. 

Pennsylvania.  —  Sharpley  v.  Wright,  205  Pa. 
St.  253. 

Rhode  Island.  —  Sherman  v.  J.  W.  Bishop 
Co.,  23  R.  I.  6. 

South  Carolina.  —  Keys  v.  Winneboro  Gran- 
ite Co.,  72  S.  Car.  97. 

Virginia.  —  Parlett  v.   Dunn,    102   Va.  459. 
Wisconsin.  —  Lounsbury  v.  Davis,  124  Wis. 
432. 

See  Kelly  v.  Jutte,  etc.,  Co.,  (C.  C.  A.)  104 
Fed.  Rep.  955. 

18.  Engines.  —  Green  v.  Lawrence  Cement 
Co.,  57  N.  Y.  App.  Div.  284  ;  Moore  Lime  Co. 
v.  Johnston,  103  Va.  84;  Hencke  v.  Babcock, 
24  Wash.  556. 

18.  Hammers.  —  Noble  v.  Bessemer  Steam- 
ship Co.,  127  Mich.  103,  8  Detroit  Leg.  N. 
244 ;  Vant  Hul  v.  Great  Northern  R.  Co.,  90 
Minn.  329  ;  Duerst  v.  St.  Louis  Stamping  Co., 
163  Mo.  607;  Robbins  v.  Big  Circle  Min.  Co., 
105  Mo.  App.  78  ;  De  la  Vergne  Refrigerating 
Mach.  Co.  v.  Stahl,  24  Tex.  Civ.  App.  471. 
See  Lynn  v.  Glucose  Sugar  Refining  Co.,  (Iowa 
1905)  104  N.  W.  Rep.  577;  Gernand  v.  Smith, 
66  N.  J.  L.  390  ;  Martin  v.  Highland  Park  Mfg. 
Co.,  128  N.  Car.  264. 

Flogging  Hammer.  —  Morris  v.  Eastern  R. 
Co.,  88  Minn.  112. 

19.  Hooks.  —  The  Frey,  113  Fed.  Rep.  1003; 
Keast  v.  Santa  Ysabel  Gold  Min.  Co.,  136  Cal. 
256 ;  Momence  Stone  Co.  v.  Groves,  197  111. 
88 ;  Henderson  Brewing  Co.  v.  Folden,  76  S. 
W.  Rep.  520,  25  Ky.  L.  Rep.  969  ;  Martin  v. 
Merchants,  etc.,  Transp.  Co.,  185  Mass.  487; 
Anderson  v.  Fielding,  92  Minn.  42  ;  Cosselmon 
v.  Dunfee,  59  N.  Y.  App.  Div.  467,  affirmed 
172  N.  Y.  507;  Jernigan  v.  Houston  Ice,  etc., 
Co.,  33  Tex.  Civ.  App.  501  ;  Bailey  v.  Cascade 
Timber  Co.,  35  Wash.  295,  32  Wash.  319.  See 
Pioneer  Fire  Proof  Constr.  Co.  v.  Sandberg, 
98  111.  App.  36  ;  Skapura  v.  National  Sugar  Re- 
fining Co.,  83  N.  Y.  App.  Div.  21  ;  Murphy  v. 
Hopper,  75  N.  Y.  App.  Div.  606 ;  Gensen  v. 
Ohio  Oil  Co.,  12  Ohio  Cir.  Dec.  10,  22  Ohio 
Cir.  Ct.  276;  O'Dowd  v.  Burnham,  19  Pa. 
Super.  Ct.  464. 

Rail  Hooks.  —  See  San  Antonio,  etc.,  R.  Co. 
t.  Drake,  (Tex.  Civ.  App.  1905)  85  S.  W.  Rep. 
447- 

20.  Horses. —  Palmer  v.  Coyle,  187  Mass.  136: 
Farmer  v.  Cumberland  Telephone,  etc.,  Co.,  86 
Miss.  55  ;  McCready  v.  Stepp,  104  Mo.  App. 
340  ;  Roberti  v.  Anderson,  27  Nev.  396  ;  Carena 
v.  Zanmatti,  82  N.  Y.  App.  Div.  11  ;  Wysocki 
V.  Wisconsin  Lakes  Ice,  etc.,  Co.,  121  Wis.  96. 
See  Carena  v.  Zanmatti,  82  N.  Y.  App.  Div. 
11. 

Mules.  —  East  Jellico  Coal  Co.  v.  Stewart,  68 
S.  W.  Rep.  624,  24  Ky.  L.  Rep.  420. 
84.    1.  Hoisting  Tongs  Used  in  Foundry. — 

Mulligan  v.  Colorado  Fuel,  etc.,  Co.,  20  Colo. 
App.  198. 

3.  Ladders.  —  National  Enameling,  etc..  Co.  c. 
Fagan,  115  111.  App.  590;  Ehlen  v.  O'Donnell, 
205  III.  38,  affirming  102  111.  App.  141  :  Duncan 
v.  Gernert  Bros.  Lumber  Co.,  87  S.  W.  Rep.  762, 


Vol.  XX. 


MASTER  AND  SERVANT. 


84 


27  Ky.  L.  Rep.  1039;  Twombly  v.  Consolidated 
Electric  Light  Co.,  98  Me.  353  ;  Carroll  v.  Met- 
ropolitan Coal  Co.,  189  Mass.  159  ;  Blundell  v. 
Wm.  A.  Miller  Elevator  Mfg.  Co.,'i89  Mo.  552; 
McConnell  v.  Morse  Iron  Works,  etc.,  Co.,  102 
N.  Y.  App.  Div.  324,  applying  New  York  Laws 
1897,  p.  467,  c.  415,  §  18;  Neeley  v.  South- 
western Cotton  Seed  Oil  Co.,  13  Okla.  356;  Ritt 
v.  True  Tag  Paint  Co.,  108  Tenn.  646 ;  Hirsch 
v.  Ashe,  35  Tex.  Civ.  App.  495  ;  Sault  Ste. 
Marie  Pulp,  etc.,  Co.  v.  Myers,  33  Can.  Sup.  Ct. 
23,  affirming  3  Ont.  L.  Rep.  600.  See  Higgins  v. 
Higgins,  188  Mass.  113;  Snyder  v.  J.  S.  Rogers 
Co.,  69  N.  J.  L.  347  ;  Henggler  v.  Cohn,  68  N. 
J.  L.  240  ;  Morton  v.  Moran  Bros.  Co.,  30  Wash. 
362.  Compare  Drum  v.  New  England  Cotton 
Yarn  Co.,  180  Mass.  113;  Davitt  v.  Metropoli- 
tan St.  R.  Co.,  106  N.  Y.  App.  Div.  567. 

§4.  4.  Lamps.  —  Langdon-Creasy  Co.  v. 
Rouse,  72  S.  W.  Rep.  1 1 13.  24  Ky.  L.  Rep.  2095. 

5.  Mauls. —  Deckerd  v.  Wabash  R.  Co.,  1 1 1  Mo. 
App.  117;  Franklin  v.  Missouri,  etc.,  R.  Co.,  97 
Mo.  App.  473  ;  Nash  v.  Dowling,  93  Mo.  App. 
156.  See  Dwyer  v.  Shaw,  22  R.  I.  648  ;  Mis- 
souri, etc.,  R.  Co.  v.  Dyer,  (Tex.  Civ.  App. 
1903)  75  S.  W.  Rep.  930. 

Spike  Mauls.  — ■  Louisville,  etc.,  R.  Co.  v. 
Roberts,  70  S.  W.  Rep.  833,  24  Ky.  L.  Rep. 
1 1 60. 

Beetles.  — ■  Daly  v.  Lee,  39  N.  Y.  App.  Div. 
188,  affirmed  without  opinion  167  N.  Y.  537. 

6.  Pile  Drivers. —  Swanson  v.  Oakes,  93  Minn. 
404;  Koon  v.  Southern  R.  Co.,  69  S.  Car.  101. 

10.  Ropes.  —  Bates  Mach.  Co.  v.  Crowley,  115 
111.  App.  540 ;  Amburg  v.  International  Paper 
Co.,  97  Me.  327  ;  Geldard  v.  Marshall,  43  Ore- 
gon 438;  Wallace  v.  Henderson,  211  Pa.  St. 
142;  De  Grazia  v.  Piccardo,  15  Pa.  Super.  Ct. 
107;  Ft.  Worth  Iron  Works  v.  Stokes,  33  Tex. 
Civ.  App.  218;  Sroufe  v.  Moran  Bros.  Co.,  28 
Wash.  381,  92  Am.  St.  Rep.  847.  See  Kelly  v. 
Hogan,  (Supm.  Ct.  App.  T.)  37  Misc.  (N.  Y.)  761. 

12.  Skids.— Wake  v.  Price,,  58  S.  W.  Rep. 
519,  22  Ky.  L.  Rep.  696;  Comers  v.  Washburn- 
Crosby  Co.,  91  Minn.  105.  See  Beckman  v. 
Anheuser-Busch  Brewing  Assoc.,  98  Mo.  App. 
555- 

15.  Trucks. —  Parsons  v.  Hammond  Packing 
Co.,  96  Mo.  App.  372  ;  Gulf,  etc.,  R.  Co.  v. 
Davis,  35  Tex.  Civ.  App.  285. 

16.  Turntables.  —  Atchison,  etc.,  R.  Co.  v. 
Bancord,  66  Kan.  81  ;  Dutro  v.  Metropolitan  St. 
R.  Co.,  in  Mo.  App.  258. 

17.  Unguarded  Machinery — United  States. — 
Wheeler  v.  Oak  Harbor  Head  Lining,  etc.,  Co., 
(C.  C.  A.)  126  Fed.  Rep.  348;  Rabe  v.  Consoli- 
dated Ice  Co.,  (C.  C.  A.)  113  Fed.  Rep.  905. 

Georgia.  —  Canton  Cotton  Mills  v.  Edwards, 
120  Ga.  447. 

Illinois.  —  Rock  Island  Sash,  etc.,  Works  v. 
Pohlman,  210  III.  133,  affirming  99  111.  App.  670; 
Cobb  Chocolate  Co.  v.  Knudson,  207  III.  452  ; 
Morris  v.  Malone,  200  111.  132,  93  Am.  St.  Rep. 
180;  Ide  v.  Fratcher,  194  111.  552,  affirming  96 
111.  App.  549. 

Indiana. — -Robertson  v.  Ford,  164  Ind.  538; 
M.  S.  Huey  Co.  v.  Johnston,  164  Ind.  489; 
Davis  v.  Mercer  Lumber  Co.,  164  Ind.  413; 
Buehner  Chair  Co.  v.  Feulner,  164  Ind. 
t  368;  Green  v.  American  Car,  etc.,  Co.,  163  Ind. 
135 ;  Monteith  v.  Kokoino  Wood  Enameling 
Co.,  159  Ind.  149;  Espenlaub  v.  Ellis,  34  Ind. 
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App.  163  :  American  Car.,  etc.,  v.  Clark,  32 
Ind.  App.  644 ;  Blanchard-Hamilton  Furniture 
Co.  v.  Colvin,  32  Ind.  App.  398  ;  Indiana  Mfg. 
Co.  v.  Wells,  31  Ind.  App.  460;  Buehner 
Chair  Co.  v.  Feulner,  28  Ind.  App.  479  ;  La 
Porte  Carriage  Co.  v.  Sullender,  (Ind.  App. 
1904)  71  N.  E.  Rep.  922;  Baltimore,  etc.  R.  Co. 
v.  Cavanaugh,  35  Ind.  App.  32.  See  La  Porte 
Carriage  Co.  v.  Sullender,  (Ind.  1905)  75  N.  E. 
Rep.  277. 

Iowa. — ■  Woolf  v.  Nauman  Co.,  (Iowa  1905) 
103  N.  W.  Rep.  785  ;  Buehner  v.  Creamery  Pack- 
age Mfg.  Co.,  124  Iowa  445,  104  Am.  St.  Rep. 
354- 

Kentucky.  —  Hood  v.  Argonaut  Cotton-Mill 
Co.,  (Ky.  1901)  62  S.  W.  Rep.  1043.  See  Chi- 
cago Veneer  Co.  v.  Walden,  (Ky.  1904)  82  S. 
W.  Rep.  294. 

Massachusetts.  —  Dolan  v.  Boott  Cotton  Mills, 
185  Mass.  576;  Gomes  v.  New  Bedford  Cordage 
Co.,  187  Mass.  124.  But  compare  Arkland  v. 
Taber-Prang  Art  Co.,  184  Mass.  243. 

Minnesota.  —  Erickson  v.  Northwest  Paper 
Co.,  (Minn.  1905)  104  N.  W.  Rep.  291  ;  Perry 
v.  Tozer,  90  Minn.  431  ;  Walker  v.  Grand  Forks 
Lumber  Co.,  86  Minn.  328  ;  Christianson  v. 
Northwestern  Compo-Board  Co.,  83  Minn.  25. 
Compare  Torske  v.  Commonwealth  Lumber  Co., 
86  Minn.  276. 

Missouri.  —  Henderson  v.  Kansas  City.  177 
Mo.  477  ;  Stafford  v.  Adams,  1 1 3  Mo.  App.  717; 
Lore  v.  American  Mfg.  Co.,  160  Mo.  608. 

Nebraska.  —  Fremont  Brewing  Co.  v.  Schulz, 
(Neb.  1904)  101  N.  W.  Rep.  234. 

New  Jersey.  —  Dowd  v.  Erie  R.  Co.,  70  N.  J. 
L.  451. 

New  York.  — ■  Levy  v.  Grove  Mills  Paper  Co., 
80  N.  Y.  App.  Div.  384  ;  Johansen  v.  Eastman's 
Co.,  44  N.  Y.  App.  Div.  270,  affirmed  without 
opinion  168  N.  Y.  648.  See  Shaw  v.  Union 
Bag,  etc.,  Co.,  76  N.  Y.  App.  Div.  296. 

North  Carolina.  —  Creech  v.  Wilmington  Cot- 
ton Mills,  135  N.  Car.  680;  Dorsett  v.  Clement 
Ross  Mfg.  Co.,  131  N.  Car.  254;  Myers  v.  Con- 
cord Lumber  Co.,  129  N.  Car.  252.  See  Ausley 
v.  American  Tobacco  Co.,  130  N.  Car.  34. 

Oregon.  — ■  Viohl  v.  North  Pac.  Lumber  Co., 
(Oregon  1905)  80  Pac.  Rep.  112;  Stager  v. 
Troy  Laundry  Co.,  38  Oregon  480. 

Pennsylvania.  —  Bartholomew  v.  Kemmerer, 
211  Pa.  St.  277. 

Washington.  — ■  Hall  v.  West,  etc.,  Mill  Co., 
39  Wash.  447  ;  Crooker  v.  Pacific  Lounge,  etc., 
Co.,  34  Wash.  191  ;  Crooker  v.  Pacific  Lounge, 
etc.,  Co.,  29  Wash.  30. 

Canada.  —  Sault  Ste.  Marie  Pulp,  etc.,  Co.  v. 
Myers,  33  Can.  Sup.  Ct.  23,  affirming  3  Ont.  L. 
Rep.  600  ;  Moore  v.  J.  D.  Moore  Co.,  4  Ont.  L. 
Rep.  167  ;  Godwin  v.  Ncwcombe,  1  Ont.  L.  Rep. 
525- 

See  Pierce  v.  Contrexville  Mfg.  Co.,  25  R.  I. 
512;  Powalske  v.  Cream  City  Brick  Co..  1 10 
Wis.  461  ;  Kreider  v.  Wisconsin  River  Paper, 
etc.,  Co.,  110  Wis.  645. 

But  see  Bair  v.  Heibel,  103  Mo.  App.  621,  in 
which  it  is  said  that,  independently  of  statutory 
provisions,  "  it  seems  there  is  no  rule  of  the 
common  law  requiring  dangerous  machinery  to 
be  fenced  or  guarded,  and  that  the  master  is  not 
answerable  if  a  servant  of  full  capacity  is  in- 
jured in  consequence  of  working  about  un- 
guarded machines," 
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Statutory  Obligation  to  Guard  Machinery. — 

kli'in  :■.  liarvcy.  04  N.  Y.  App.  Div.  183;  Sitts 
v.  Waionth*  knitting  Co.,  94  N.  Y.  App.  Div. 

38. 

It  lias  been  held  that  a  master  could  not  be 
charged  with  negligence,  under  the  New  York 
Factory  Act,  in  failing  to  guard  a  shaft  which 
could  be  reached  only  by  the  use  of  a  ladder. 
Dillon  v.  National  Coal  Tar  Co.,  181  N.  Y.  215. 

Similarly,  it  has  been  held  that  the  provision 
of  the  New  York  Labor  Law  (N.  Y.  Laws  1897, 
1>.  480.  c.  415,  §  18)  requiring  machinery  to  ue 
properly  guarded  does  not  apply  to  shafting  or 
machinery  located  about  eight  feet  above  the 
floor,  and  hence  negligence  cannot  be  imputed, 
as  a  matter  of  law,  because  of  a  failure  to  guard 
the  shafting,  although  it  might  be  a  question  of 
fact  whether  such  machinery  should  be  guarded 
or  protected.  Scialo  v.  Steffens,  105  N.  Y.  App. 
Div.  592. 

And  it  has  been  held  that  this  statute  does 
not  require  an  employer  to  cover  or  guard  ma- 
chinery in  the  course  of  construction  so  that 
persons  engaged  in  constructing  it  would  not  be 
injured.  Foster  v.  International  Paper  Co.,  71 
N.  Y.  App.  Div.  47. 

84.  18.  Wagons.  —  Edwards  v.  Barber 
Asphalt  Paving  Co.,  92  Mo.  App.  221. 

Harnesses. —  Cooper  v.  Robert  Portner  Brew- 
ing Co.,  112  Ga.  894;  Robert  Portner  Brewing 
Co.  v.  Cooper,  116  Ga.  171  ;  Smith  v.  King,  74 
*N.  Y.  App.  Div.  1. 

19.  Windlasses. —  Fletcher  Bros.  Co.  v.  Hyde, 
(Ind.  App.  1905)  75  N.  E.  Rep.  9. 

Winch  Used  on  Shipboard.  —  The  Nordfarer, 
115  Fed.  Rep.  416. 

20.  Wires  — Delaivare.  —  Karczewski  v.  Wil- 
mington City  R.  Co.,  4  Penn.  (Del.)  24. 

Illinois.  —  Commonwealth  Electric  Co.  v. 
Rose,  2x4  111.  545. 

Iowa. — ■  Barto  v.  Iowa  Telephone  Co.,  126 
Iowa  241,  106  Am.  St.  Rep.  347.  See  Aga  v. 
Harbach,  (Iowa  1903)  93  N.  W.  Rep.  601. 

Kentucky.  —  Paducah  R.,  etc.,  Co.  v.  Bell, 
(Ky.  1903)  85  S.  W.  Rep.  216;  Cumberland 
Telephone,  etc.,  Co.  v.  Ware,  115  Ky.  581. 

Louisiana.  —  Wliitworth  v.  Shreveport  Belt  R. 
Co.,  112  La.  363;  Thompson  v.  New  Orleans, 
etc.,  R.  Co.,  108  La.  52;  Potts  v.  Shreveport 
Belt  R.  Co.,  no  La.  1. 

Missouri.  —  Haworth  v.  Mineral  Belt  Tele- 
phone Co.,  105  Mo.  App.  161. 

Nebraska.  —  New  Omaha  Thomson-Houston 
Electric  Light  Co.  v.  Rombold,  68  Neb.  72,  54  ; 
New  Omaha  Thomson-Houston  Electric  Light 
Co.  v.  Dent,  68  Neb.  668. 

Nc7v  York.  —  Irish  v.  Union  Bag,  etc.,  Co., 
103  N.  Y.  App.  Div.  45. 

See  Jackson,  etc.,  St.  R.  Co.  v.  Simmons,  107 
Tenn.  392 ;  Fritz  v.  Western  Union  Tel.  Co.,  25 
Utah  263. 

Defectively  Insulated  Switches  in  Electric 
Power  House.  —  Strattner  v.  Wilmington  City 

Electric  C«.,  3  Penn.  (Del.)  245 ;  Staubley  v.' 
Potomac  Electric  Power  Co.,  21  App.  Cas.  (D. 

C.)  160. 

21.  Wringer*. —  Mercantile  Laundry   Co.  v. 

Kearney,  97   Md.   15  •    Pittsburg,  etc.,  R.  Co. 

Stone.  24  Ohio  Cir.  Ct.  192 ;  Golthorpe  v. 
Clark-Nickerson  Lumber  Co.,  31  Wash.  467. 

Belts. —  H.T-trich  v.  Hawes,  202  III.  334,  af- 
firming 103  111.  App.  433;  Maryland  Steel  Co. 
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v.  Fugleman.  101  Md  661  ;  Boucher  v.  Robeson 
Mills,  182  Mass.  500;  Devcreux  v.  Utica  Steam 
Cotton  Mills,  84  N.  Y.  App.  Div.  34;  Toomey 
V.  Avery  Stamping  Co.,  11  Ohio  Cir.  Dec.  216, 
20  Ohio  Cir.  Ct.  183;  Petrarca  v.  Quidnick  Mfg. 
Co.,  27  R.  1.  265  ;  McGar  v.  National,  etc., 
Worsted  Mills,  22  R.  I.  347;  McCaughey  v. 
Jenckes  Spinning  Co.,  26  R.  I.  426;  Cummings 
v.  National,  etc.,  Worsted  Mills,  24  R.  I.  390  ; 
Md, irr  v.  National,  etc.,  Worsted  Mills,  24 
1'..  1.  447.  96  Am.  St.  Rep.  749;  Chase  v.  Spar- 
tanburg R.,  etc.,  Co.,  64  S.  Car.  212;  Bering 
Mfg.  Co.  v.  Peterson,  28  Tex.  Civ.  App.  104. 

Belt  Shifters.  Indiana  Mfg.  Co.  v.  Wells,  31 
Ind.  App.  460  ;  Pressly  v.  Dover  Yarn  Mills,  138 
N.  Car.  4111  ;  Sweigert  v.  Klingensmith,  210  Pa, 
St.  565  ;  Winters  v.  Boll,  204  Pa.  St.  41  ;  Gulf, 
tic.,  R.  Co.  ('.  Hayden,  29  Tex.  Civ.  App.  280. 

Lender  the  provisions  of  the  Indiana  Factory 
Inspection  Act  requiring  the  owner  of  estab- 
lishments in  which  machinery  is  used  to  provide 
belt  shifters,  "  in  the  discretion  of  the  chief 
inspector,"  the  absence  of  a  belt  shifter  is  not 
per  «<?  negligence  in  the  absence  of  an  order  or 
direction  by  the  chief  inspector  to  furnish 
such  appliances.  Robertson  v.  Ford,  164  Ind. 
538. 

Capstans,  —  Drapeau  v.  International  Paper 

Co.,  96  Me.  299. 

Chisels.  —  Crilley  v.  New  Amsterdam  Gas  Co., 
106  N.  Y.  App.  Div.  127. 

Coal  Buckets. —  Missouri,  etc.,  R.  Co.  v.  Smith, 
(Tex.  Civ.  App.  1904)  82  S.  W.  Rep.  787. 

Coal  Chutes.  —  Great  Northern  R.  Co.  v. 
Kasischke,  (C.  C.  A.)  104  Fed.  Rep.  440. 

Fuses,  —  Currans  v.  Seattle,  etc.,  R.,  etc.,  Co., 
34  Wash.  512. 

Grindstones  and  Emery  Wheels. —  Ide  v.  Frat- 
cher,  194  111.  552,  affirming  96  111.  App.  549; 
Hall  v.  Emerson-Stevens  Mfg.  Co.,  94  Me.  445. 

Hoisting  Machinery  or  Appliances.  — ■  Gibson  v. 
Canadian  Pac.  Nav.  Co.,  1  Alaska  407;  Wash- 
ington Asphalt  Block,  etc.,  Co.  v.  Mackey,  15 
App.  Cas.  (D.  C.)  4m:  Riverside  Mills  v. 
Jones,  121  Ga.  33;  Union  Bridge  Co.  v.  Teehan, 
190  111.  374.  affirming  92  111.  App.  259;  Slattery 
v.  Walker,  etc.,  Mfg.  Co.,  :7g  Mass.  307.  See 
Pioneer  Fire  Proof  Constr.  Co.  v.  Sandberg.  98 
111.  App.  36. 

Iron  Moulds.  —  Haslin  v.  National  Foundry  Co., 
106  N.  Y.  App.  Div.  752. 

Jacks.  —  Missouri,  etc..  R.  Co.  v.  Puckett.  62 
Kan.  770;  Meehan  v.  Atlas  Safe  Moving,  etc., 
Co.,  94  N.  Y.  App.  Div.  306 ;  Galveston,  etc., 
R.  Co.  r.  Hampton.  24  Tex.  Civ.  App.  458. 

Mangles.  —  Ball  v.  Gussenhoven,  29  Mont  321 ; 
Coleman  v.  Perry,  28  Mont.  1  ;  Fronk  v.  J.  H. 
Evans  City  Steam  Laundry,  (Neb.  1903)  96 
N.  W.  Rep.  1053  ;  Thomas  v.  Exeter,  etc..  St. 
R.  Co..  (N.  H.  1904)  58  Atl.  Rep.  838;  Stager 
v.  Troy  Laundry  Co.,  38  Oregon  4S0  ;  Bartholo- 
mew v.  Kemmerer,  211  Pa.  Sr.  277:  Young  v. 
Mercantile  Steam  Laundry  Co.,  iq8  Pa.  St.  553; 
Bier  v.  Hosford,  35  Wash.  544.  See  Baynardr. 
Standard  Knittinr  Mills  Co  ,  89  N.  Y.  Aop  Div. 
626. 

Pulleys. —  Szymanski  «.  Blumenthal,  4  Penn. 
(Del.)  511  :  Eagle,  etc.,  Mills  v.  Herron,  nq  Ga. 
380  :  Indiana  Bituminous  Coal  Co.  v.  Buffev,  28 
Ind.  App.  to8. 

Punches.  —  Galveston,  etc.,  R.  Co.  v.  Whisen- 
hunt,  36  Tex.  Civ.  App.  135. 
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Kiveting  Machines.  —  Patterson  v.  Harrisburg 
Trust  Co..  211  Pa.  St.  173 

Saws.  —  Bell,  etc.,  Co.  v.  Applegate,  62  S.  W. 
Rep.  1 124,  23  Ky.  L.  Rep.  470;  Dempsey  v. 
Sawyer.  95  Me.  295 ;  McLean  v.  Paine,  181 
Mass.  287;  Chilson  v.  Lansing  Wagon  Works, 
128  Mich.  43,  8  Detroit  Leg.  N.  520;  Dean  v. 
St.  Louis  Woodenware  Works,  106  Mo.  App. 
167.  Central  Mfg.  Co.  v.  Cotton,  108  Tenn.  63; 
Janeiro  v.  West  Coast  Mfg.,  etc.,  Co.,  40  Wash. 
230  •  Prior  v.  Eggert.  30  Wash.  481. 

Set  Screw. — It  has  been  said  that  it  cannot  be 
held  as  a  matter  of  law  thai  the  mere  use  of  a 
set  screw  attached  to  a  drill  is  negligence. 
Aurora  Boiler  Works  v.  Colligan,  115  111.  App. 
527.  See  Sipes  v.  Michigan  Starch  Co.,  137 
Mich.  258,  ii  Detroit  Leg.  N.  287. 

Sewing  Machines.  —  McAIeer  v.  Walter, 
(Surm.  Ct.  Tr.  T.)  3a  Misc.  (N.  Y.)  474. 

Socket  Wrench  for  Opening  Drawbridge.  —  Gal- 
veston, etc.,  R.  Co.  v.  Newport,  26  Tex.  Civ. 
App.  583. 

Steam  Drums.  —  In  re  California  Nav.,  etc., 
Co.,  110  Fed.  Kep.  670. 

Steam  Shovels.  —  Bender  v.  Great  Northern  R. 
Co.,  89  Minn.  163. 

Water  Cooler.  -  Geller  v.  Briscoe  Mfg.  Co., 
136  Mich.  330,  11  Detroit  Leg.  N.  31. 

Car  Couplers. —  llay^el  v.  Columbia  R.  Co..  19 
App.  Cas.  (D.  C.)  359;  Western,  etc.,  R.  Co. 
v.  Beason,  112  Ga.  553;  Branz  v.  Omaha,  etc., 
R.,  etc.,  Co.,  120  Iowa  406;  Brinkmeier  v.  Mis- 
souri Pac.  R.  Co.,  69  Kan.  738 ;  Carson  v. 
Southern  R.  Co.,  68  S.  Car.  55,  judgment  af- 
-Rrihcd  Southern  R.  Co.  v.  Carson,  194  U.  S. 
1 36 ;  Youngblood  v.  South  Carolina,  etc..  R. 
Co.,  60  S.-Car.  9.  85  Am.  St.  Rep.  824;  Deni- 
son,  etc.,  Suburban  R.  Co.  v.  Binkley,  (Tex. 
Civ.  App.  1905)  87  S.  W.  Rep.  386;  San  An- 
tonio, etc.,  R.  Co.  v.  Hahl,  (Tex.  Civ.  App. 
1904)  83  S.  W.  Rep.  27;  Texas  Cent.  R.  Co. 
v.  Yarbro,  32  Tex.  Civ.  App.  246 ;  Missouri, 
etc.,  R  Co.  v.  Hawk  30  Tex.  Civ.  App.  142; 
Southern  Fac.  R.  Co.  v.  Winton,  27  Tex.  Civ. 
App.  503. 

Automatic  Couplers.  —  It  is  provided  by  the 
Act  of  Congress  known  as  the  Safety  Applbnce 
Act.  approved  March  2,  1893)  6  Fed.  Stat.  Annot. 
752),  in  effect  that  common  carriers  engaged  in 
inteistate  cemmerce  by  railroad  should  equip 
cars  used  in  moving  interstate  traffic  with 
couplers  working  automatically  by  impact,  and 
which  can  be  uncoupled  without  the  necessity  of 
men  going  between  the  ends  of  the  cars.  And 
statutes  requiring  railroads  to  adopt  automatic 
couplers  have  been  enacted  in  several  of  the 
states. 

The  Act  of  Congress  applies  not  only  where 
the  cars  are  being  actually  used  in  moving  in- 
terstate commerce  at  the  time  of  the  injury, 
but  also  to  cars  which  are  being  made  uo  into 
a  train  for  the  purpose  of  moving  interstate 
traffic  at  the  time  of  the  injury.  Mobile,  etc., 
R.  Co.  v.  Bromberg,  141  Ala.  258.  The  act 
has  no  application  in  a  case  in  which  there  is 
no  proof  that  the  engine  and  cars  wer.;  used 
in  interstate  commerce.  Rosney  v.  Erie  R.  Co., 
(C.  C.  A.)  135  Fed.  Rep.  311.  It  has  been 
held  that  in  an  action  to  recover  damages  for 
personal  injuries  alleged  to  hfve  been  received 
in  consequence  of  the  failure  of  the  defendant 
railroad  company  to  equip  cars  with  automatic 
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couplers  as  required  by  Act  of  Congress,  the 
question  whether  the  cars  were  engaged  in  in- 
interstate  commerce  is  for  the  jury  when  there 
is  a  conlliec  of  evidence  upon  the  point.  Kansas 
City,  etc.,  R.  Co.  v.  Flippo,  138  Ala.  487. 

It  iias  been  held  that  the  tender  of  a  loco- 
motive engine  engaged  in  interstate  commerce  is 
a  car  within  the  scope  of  the  Act  of  Cong'ess 
which  uses  the  general  terms  "  locomotive," 
"  car."  or  "  train."  Winkler  v.  Philadelphia, 
etc.,  R.  Co.,  4  Penn.  (Del.)  80;  Philadelphia, 
etc.,  R.  Co.  v.  Winkler,  4  Penn.  (Del.)  387.  But 
in  Iowa,  it  has,  on  the  other  hand,  been  held 
that  the  statute  (Iowa  Code.  §§  2079- 2089) 
requiring  cars  to  be  equipped  with  automatic 
couplers  does  not  apply  to  ergines  and  iheir 
tenders.  Bryce  v.  Burlington,  etc.,  R.  Co., 
(Iowa  1905)  104  N.  VV.  R?p.  4l<3,  119  Iowa  174. 
And  it  has  been  held  that  the  tender  of  a  'loco- 
motive is  not  a  car  within  the  meaning  of  the 
Massachusetts  statute  (Mass.  R.  L.,  c.  lii.  § 
203)  requiring  cars  to  be  equipped  with  auto- 
matic coupler?.  Larabee  v.  New  York,  etc.,  R. 
Co.,  182  Mass.  348.  It  has  been  held  that  the 
Ohio  statute  requiring  railroad  companies  to 
equip  their  cars  with  automatic  couplers  i*  not 
applicable  to  electric  cars  or  to  railroads  in 
process  of  construction,  and  the  cars  used  for 
that  purpose.  Cleveland,  etc.,  R.  Co.  v.  Somers, 
24  Ohio  Cir.  Ct.  67. 

There  is  not  a  compliance  with  the  Act  of 
Congress  unless  the  cars  are  equipped  'vith 
automatic  couplers  which  can  be  coupled  as 
well  as  uncoupled  without  the  necessity  of  men 
going  between  the  ends  of  the  cars.  Johnson 
v.  Southern  Pac.  .R.  Co.,  106  U.  S  1,  reversing 
(C.  C.  A.)  117  Fed.  Rep.  462.  And  it  has  been 
held  that  the  Act  :>f  Congress  and  the  Iowa  act 
of  1892  (Iowa  Code  1807,  §§  2097,  2080}  re- 
quiring cars  to  he  equipped  with  automatic 
couplers  both  apply  the  test  of  whether  the 
person  operating  the  coupler  is  required  tr>  go 
between  the  ends  of  the  cars  to  the  act  of 
coupling  as  well  as  to  that  cf  uncoupling.  Chi- 
cago, etc.,  R.  Co.  v.  Voelker,  (C.  C.  A  )  129 
Fed.  Rep.  522,  reversing  116  Fed.  Rep.  SC.;. 

In  Whalin  v.  Illinois  Cent.  R.  Co.,  112  111. 
App.  428,  there  is  a  dictum  to  the  effect  that  "  it 
would  be  a  strained  construction  of  the  statute 
far  beyond  the  contemplation  and  purpose  of 
Congress  in  the  enactment,  to  hold  that  under 
no  circumstance  or  condition  of  convenience 
or  necessity,  cars  duly  equipped  with  auto- 
matic couplers  required  by  the  act  may  not  be 
temporarily  linked  or  coupled  by  special  device. 
Were  this  the  meaning  of  the  law,  it  would  be 
impossible  to  remove  broken  cars  from  a  wreck, 
CT  transport  them  with  defective  couplers  to 
the  repair  shop,  or  on  other  occasion,  when 
required  for  the  greater  security  of  person  or 
property,  to  substitute  a  special  device  or 
coupler." 

In  North  Carolina  it  has  been  'ield.  inde- 
pendently of  Statute,  that  it  is  negligence  per 
se  for  a  tailroad  company  not  to  equip  its  cars 
with  automatic  couplers.  Harden  v.  North 
Carolina  R.  Co.,  129  N.  Car.  354.  And  it  has 
been  held  that  engines  as  well  as  cars  must  be 
so  equipped.  Fleming  v.  Southern  R.  Co.,  131 
N.  Car.  476.  A  failure  to  keep  the  coiw'ct.  in 
proper  condition  and  repair  is  as  culpable  as  if 
the  cars  have  never  been  so  equipped.  Elmore 
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84.    (14)  Evidence  in  Actions  for  Injuries  from  Defective  Machinery  and 

I   fti  CS       (a)  Admissibility  of  Evidenoe  —  aa.  In  General.  —  See  note  22. 
>,"».       .  Appliances  and  Machinery  Used  by  Other  Companies.  —  See  notes  I,  3. 
cc.  Condition  op  Appliances  Prior  to  Accident.  —  See  note  4. 


V.  Seaboard  Air  Line  R.  Co.,  130  N.  Car.  506, 
rehearing  131  N.  Car.  569,  second  rehearing  132 
N.  Car.  S65. 
S-I.     22.    Master's  Knowledge  or  Means  of 

Knowledge. —  Birmingham  Traction  Co.  v.  Re- 
ville,  136  Ala.  33s  ;  Currelli  v.  Jackson,  77  Conn. 
115;  Louisville,  etc.,  Packet  Co.  v.  Samuels,  59 
S.  W.  Rep.  3,  22  Ky.  L.  Rep.  979.  See  Sardo 
v.  Moreland,  17  App.  Cas.  (D.  C.)  219. 

Evidence  of  Actual  Notification  of  Defect  Ad- 
missible.—  Bates  Mach.  Co.  v.  Crowley,  115 
111.  App.  540. 

Unsafe  Character  of  Appliances  Similarly  Con- 
structed. -  In  an  action  to  recover  for  the 
death  of  the  plaintiff's  intestate,  alleged  to  have 
been  caused  by  the  bursting  of  a  wooden  pulley, 
it  was  held  that  evidence  that  pulleys  similar  in 
construction  to  the  one  involved  in  the  case, 
and  made  by  the  same  persons,  had  burst  while 
in  operation,  and  that  the  defendant  knew  of 
it,  was  admissible  in  support  of  an  allegation 
that  the  pulley  which  burst  and  injured  the 
deceased  was  made  by  employees  of  the  defend- 
ant who  were  not  competent,  and  that  the  de- 
fendant knew  they  were  not  competent.  Wabash 
Screen  Door  Co.  V.  Black,  (C.  C.  A.)  126  Fed. 
Rep.  721. 

Other  Aceidcnts.  —  According  to  some  deci- 
sions, evidence  of  other  accidents  previous  to 
ihe  one  causing  the  injury  complained  of  is  ad- 
missible to  show  the  master's  knowledge  of  the 
defect.  Dyas  v.  Southern  Pac.  Co.,  140  Cal. 
296;  Franke  V.  Hanly,  215  111.  216;  Auld  v. 
Manhattan  L.  Ins.  Co.,  34  N.  Y.  App.  Div.  491, 
affirmed  without  opinion  165  N.  Y.  610;  Dorsett 
v.  Clement-Ross  Mfg.  Co.,  131  N.  Car.  254. 
See  Revolinski  v.  Adams  Coal  Co.,  118  Wis. 
324.  Compare  Duntley  v.  Inman,  42  Oregon 
334.  Contra,  Edwards  v.  Barber  Asphalt  Pav- 
ing Co.,  92  Mo.  App.  221  ;  Kreider  v.  Wisconsin 
River  Paper,  etc.,  Co.,  110  Wis.  645. 

It  has  been  held  that  the  defendant  may  prop- 
erly be  permitted  to  show  that  during  the  opera- 
tion of  the  machine  alleged  to  be  defective  no 
accidents  had  occurred  for  many  years.  Hoppe 
v.  Parmalee,  1 1  Ohio  Cir.  Dec.  24,  20  Ohio  Cir. 
Ct.  303- 

§5.    1.  Appliances  in  Use  by  Other  Companies. 

—  Saucier  v.  New  Hampshire  Spinning  Mills, 
72  N.  H.  292 ;  Benson  v.  New  York,  etc.,  R. 
Co.,  23  R.  I.  147;  McGar  v.  National,  etc., 
Worsted  Mills,  22  R.  I.  347  ".  Crooker  v.  Pacific 
Lounge,  etc.,  Co.,  34  Wash.  191.  See  Davis  v. 
Kornman,  141  Ala.  479  :  Louisville,  etc.,  R.  Co. 
v.  Jones,  130  Ala.  456;  Stover  Mfg.  Co.  v.  Mil- 
lane.  89  111.  App.  532  :  Turner  v.  Detroit  South- 
ern R.  Co.,  137  Mich.  142,  11  Detroit  Leg.  N. 
206;  Alabama,  etc.,  R.  Co.  v.  Overstreet,  85 
Miss.  78.  Compare  Ide  v.  Fratcher,  194  111. 
552.  affirming  96  111.  App.  549  ;  Marks  v.  Har- 
riet Cotton  Mills.  135  N.  Car.  287;  Southern  R. 
Co.  v.  Mauzy,  98  Va.  692,  2  Va.  Sup.  Ct.  575. 

It  has  been  held  that  evidence  of  common 
and  general  use  of  a  particular  appliance  is 
competent  on  the  question  of  its  reasonable 
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safety,  and  also  on  the  question  whether  an 
employer  selecting  and  furnishing  it  to  his 
employee  exercised  ordinary  care.  Anderson 
v.  Fielding,  92  Minn.  42,  104  Am.  St.  Rep. 
665. 

And  it  has  been  said  that  on  the  question 
whether  the  use  of  a  particular  machine  or  ap- 
pliance by  a  defendant  is  negligence,  the  fact 
that  something  safer  has  been  invented  and  is 
in  common  use  is  ordinarily  one  of  considerable 
significance.  Dolan  v.  Boott  Cotton  Mills,  185 
Mass.  576. 

3.  Anderson  v.  Fielding,  92  Minn.  42,  104 
Am.  St.  Rep.  665  ;  Dean  v.  St.  Louis  Wood- 
enware  Works,  106  Mo.  App.  167. 

4.  Condition  Before  Accident.  —  O'Connell  v. 
Pennsylvania  R.  Co.,  118  Fed.  Rep.  989,  55  C. 
C.  A.  483  ;  Williams  v.  Deering,  104  111.  App. 
290;  Cahow  v.  Chicago,  etc.,  R.  Co.,  113  Iowa 
224;  Chicago,  etc.,  R.  Co.  v.  Wicker,  (Ind.  App. 
1904)  71  N.  E.  Rep.  223,  judgment  reversed  on 
rehearing  34  Ind.  App.  215;  Dunekake  v.  Beyer, 
79  S.  W.  Rep.  209,  25  Ky.  L.  Rep.  2001  ;  Na- 
tional Enameling,  etc.,  Co.  v.  Cornell,  95  Md. 
524  ;  Pauck  v.  St.  Louis  Dressed  Beef,  etc.,  Co., 
166  Mo.  639;  Dutro  v.  Metropolitan  St.  R.  Co., 
1 1  t  Mo.  App.  258  ;  McGarrity  v.  New  York,  etc., 
R.  Co.,  25  R.  1.  269;  Williams  v.  Gobble,  106 
Tenn.  367. 

In  an  action  to  recover  for  the  death  of  a 
locomotive  engineer,  whose  death  was  caused 
by  the  explosion  of  the  boiler  of  his  engine, 
it  was  held  that  it  was  proper  to  permit  the 
introduction  of  proof  to  show  when  the  loco- 
motive was  built,  and  that  it  had  during  its 
years  of  service  been  run  over  half  a  million 
miles,  and  that  four  years  before  the  explosion 
it  collided  with  another  engine.  Illinois  Cent. 
R.  Co.  v.  Prickett,  210  111.  140,  affirming  109 
111.  App.  468. 

In  an  action  to  recover  for  injuries  sustained 
on  account  of  the  sudden  starting  of  a  winding 
machine  in  a  thread  factory  the  plaintiff  offered 
to  show  by  a  witness  that  about  eleven  weeks 
before  the  accident  the  witness  was  working  on 
the  machine,  and  it  started  of  itself,  after  hav- 
ing been  once  stopped ;  that  the  attention  of 
the  proper  employee  of  the  defendant  was  called 
to  the  matter,  and  the  machine  was  taken  to 
pieces,  and  an  attempt  made  to  repair  it,  which 
the  plaintiff  contended  was  not  effective.  In 
holding  that  this  evidence  was  properly  ex- 
cluded, the  court  said :  "  We  are  of  opinion 
that  it  was  within  the  discretion  of  the  judge 
to  exclude  the  evidence  on  the  ground  of  re- 
moteness." Gregory  v.  American  Thread  Co., 
187  Mass.  239. 

Evidence  of  Official  Inspection.  —  In  an  action 
to  recover  for  damages  alleged  to  have  been 
sustained  hy  the  plaintiff  in  consequence  of  the 
defective  condition  of  the  defendant's  elevator, 
it  was  held  to  be  error  to  exclude  evidence 
offered  by  the  defendant  to  show  an  inspection 
of  the  elevator  by  a  city  official.  Pardridge  v. 
Gilbride,  08  111.  App.  134. 
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85.  dd.  Evidence  of  Changes  or  Repairs  Subsequent  to  Accident  —  View  that 
Evidence  la  Competent.  —  See  note  5- 

View  that  Evidence  Is  Not  Admissible.  —  See  note  "J . 

86.  To  Show  Condition  of  Appliances  at  Time  of  Accident.  —  See  note  I. 

ee.  Condition  of  Appliances  Subsequent  to  Accident.  —  See  notes  2,  3,  4. 
ff.  Good  Quality  of  Appliances.  —  See  note  5. 

(b)  Burden  of  Proof — "a.  What  Plaintiff  Must  Show  to  Authorize  Recovery. 
—  See  note  6. 


85.    5.  See  Coleman  v.  Perry,  28  Mont.  1. 

7.  View  that  Evidence  Not  Admissible.  —  Davis 
v.  Kornman,  141  Ala.  479;  Going  v.  Alabama 
Steel,  etc.,  Co.,  141  Ala.  537;  Helling  v.  Schind- 
ler,  145  Cal.  303;  Robert  Portner  Brewing  Co. 
v.  Cooper,  116  Ga.  171  ;  Alabaster  Co.  v.  Lon- 
ergan,  90  111.  App.  353 ;  Lally  v.  Crookston 
Lumber  Co.,  82  Minn.  407  ;  Young  v.  Mason 
Stable  Co.,  96  N.  Y.  App.  Div.  305  ;  Myers  v. 
Concord  Lumber  Co.,  129  N.  Car.  252;  Toledo, 
etc.,  R.  Co.  v.  Beard,  11  Ohio  Cir.  Dec.  406. 
20  Ohio  Cir.  Ct.  681  ;  McGarr  v.  National,  etc., 
Worsted  Mills,  24  R.  I.  447;  Morancy  v.  Hen- 
nessey, 24  R.  I.  205 ;  Kreider  v.  Wisconsin 
River  Paper,  etc.,  Co.,  110  Wis.  645.  See 
Palato  v.  International  Silver  Co.,  129  Fed. 
Rep.  652  ;  Morris  v.  Winchester  Repeating  Arms 
Co..  73  Conn.  680  ;  American  Lead  Pencil  Co. 
v.  Davis,  108  Tenn.  251  ;  St.  Louis  Southwest- 
ern R.  Co.  v.  Arnold,  (Tex.  Civ.  App.  1905)  87 
S.  W.  Rep.  173;  Wyman  v.  The  Steamship 
Duart  Castle,  6  Can.  Exch.  387. 

§<j.  1.  Choctaw,  etc.,  R.  Co.  v.  McDade,  191 
U.  S.  64,  affirming  (C.  C.  A.)  112  Fed.  Rep. 
888;  Jackson  Lumber  Co.  v.  Cunningham,  141 
Ala.  206,  citing  20  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  86;  Brazil  Block  Coal  Co.  v. 
Gibson,  160  Ind.  319,  98  Am.  St.  Rep.  281  ; 
Galveston,  etc.,  R.  Co.  v.  Newport,  26  Tex.  Civ. 
App.  583.  But  compare  Helling  v.  Schindler, 
145  Cal.  303. 

Question  Whether  Machinery  Could  Be  Guarded. 
—  In  an  action  to  recover  for  injuries  received 
in  consequence  of  a  failure  to  comply  with 
statutory  provisions  requiring  the  guarding 
of  machinery,  it  was  held  that  evidence  that  a 
guard  was  provided  after  the  accident  was  ad- 
missible upon  the  question  whether  the  ma- 
chinery was  of  such  a  character  that  it  could 
be  safeguarded.  La  Porte  Carriage  Co.  v.  Sul- 
lender,  (Ind.  App.  1904)  71  N.  E.  Rep.  922. 

2.  Condition  of  Appliances  Immediately  After 
Accident.  —  Slack  v.  Harris,  200  111.  96  ;  East 
Tennessee,  etc.,  R.  Co.  v.  Lindamood,  109  Tenn. 
407,  citing  20  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  86.  See  Meyers  v.  Highland  Boy  Gold 
Min.  Co..  28  Utah  96.  Compare  Petrarca  v. 
Quidnick  Mfg.  Co.,  27  R.  I.  265. 

In  an  action  to  recover  for  injuries  alleged 
to  have  been  received  on  account  of  the  de- 
fective condition  of  a  belt,  it  was  held  that  the 
belt  was  properly  admitted  in  evidence  to  show 
the  condition  of  the  belt  at  the  time  of  the 
accident.  Boucher  v.  Robeson  Mills,  182  Mass. 
500. 

When  the  parties  to  an  action  on  trial  were 
at  issue  as  to  whether  or  not  a  machine  by 
which  the  plaintiff  had  been  injured  was,  at  the 
time  he  was  hurt,  out  of  order  and  operating 
in  a  dangerous  manner,  evidence   tending  to 


show  that  shortly  thereafter,  and  while  in  sub- 
stantially the  same  condition,  this  machine 
operated  in  a  similar  manner  and  by  so  doing 
injured  other  parties,  was  relevant.  Georgia 
Cotton  Oil  Co.  v.  Jackson,  112  Ga.  620. 

It  has  been  held  that  where  injury  results 
from  the  falling  of  an  electric  light  pole  be- 
longing to  the  city,  occasioned  by  having  be- 
come rotten  beneath  the  surface  of  the  ground, 
evidence  of  the  condition  of  other  poles  which 
have  been  in  the  ground  the  same  length  of 
time,  but  taken  up  six  months  after  the  acci- 
dent, and  exposed  to  the  atmosphere  six  months 
before  the  examination,  is  competent,  as  tend- 
ing to  show  the  general  condition  of  the  poles 
in  use  by  the  city  at  the  time  of  the  accident. 
Emporia  v.  Kowalski,  66  Kan.  64. 

3.  No  Evidence  of  Alterations.  —  Droney  v. 
Doherty,  186  Mass.  205. 

4.  But  compare  Browning  v.  Chicago,  etc.,  R. 
Co.,  106  Mo.  App.  729. 

Subsequent  Operation  of  Machine  Without  Acci- 
dent. —  Evidence  that  a  machine  alleged  to 
have  been  defective  was  operated  after  the 
accident  without  any  change  having  been  made 
and  that  no  accident  resulted  has  been  held  to 
be  inadmissible.  Republic  Iron,  etc..  Works  v. 
Gregg,  71  S.  W.  Rep.  900,  24  Ky.  L.  Rep.  1627. 

5.  In  an  action  by  a  servant  to  recover  dam- 
ages against  the  employer  for  injuries  sustained 
while  lighting  a  gasoline  lamp  which  had  been 
furnished  by  the  employer,  it  was  held  that 
the  employer  was  entitled  to  introduce  evi- 
dence to  show  that,  before  purchasing  the  lamp, 
he  had  acquainted  himself  with  its  character, 
operation,  and  safety,  and  to  show  exactly  what 
steps  he  had  taken  in  this  regard.  Langdon- 
Creasy  Co.  v.  Rouse,  72  S.  W.  Rep.  11 13,  24  Ky. 
L.  Rep.  2095. 

6.  Burden  of  Proving  Absence  of  Reasonable 
Care  —  United  States.  —  Patton  v.  Texas,  etc., 
R.  Co.,  179  U.  S.  658  ;  Diamond  Coal,  etc.,  Co. 
v.  Allen,  (C.  C.  A.)  137  Fed.  Rep.  70s  ;  Illinois 
Cent.  R.  Co.  v.  Coughlin,  (C.  C.  A.)  132  Fed. 
Rep.  801  ;  Wabash  Screen  Door  Co.  v.  Black, 
(C.  C.  A.)  126  Fed.  Rep.  721  ;  The  Columbia, 
106  Fed.  Rep.  745;  Hodges  v.  Kimball,  104  Fed. 
Rep.  745,  44  C.  C.  A.  193. 

Arkansas.  —  Fordyce  v.  Key,  74  Ark.  19. 

California.  —  Towne  v.  United  Electric  Gas, 
etc.,  Co..  146  Cal.  766. 

District  of  Columbia.  —  Washington  Asphalt 
Block,  etc.,  Co.  v.  Mackey,  15  App.  Cas.  (D.  C.) 
410. 

Georgia.  —  Cartledge  v.  Pierpont  Mfg.  Co., 
120  Ga.  221  ;  Stewart  v.  Seaboard  Air  Line  R. 
Co.,  t  15  Ga.  624. 

Illinois.  —  Omaha  Packing  Co.  v.  Murray,  112 
III.  App.  233  ;  Deering  Harvester  Co.  v.  Heffer- 
man,  107  III.  App.  636;  Baltimore,  etc.,  R.  Co. 
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r.  Greer,  103  III.  App.  448;  Meyer  y.  Meyer, 
101  111.  App.  92. 

Indiana. —  Standard  Pottery  Co.  v.  Moudy, 
35  lnd.  App.  427;  Chicago,  etc.,  R.  Co.  v. 
Wicker,  (lnd.  App.  1904)  71  N.  E.  Rep.  223, 
judgment  reversed  on  rehearing  34  lnd.  App. 
2«S- 

Kansas.  —  Fowler  v.  Brooks,  65  Kan.  861,  70 
Pac.  Rep.  600 ;  Lane  v.  Missouri  Pac.  R.  Co., 
64  Kan.  755. 

Kentucky.  —  Hurt  v.  Louisville,  etc.,  R.  Co., 
116  Ky.  545. 

Maine.  —  Boston  v.  Buffum,  97  Me.  230. 

Massachusetts.  —  Droney  v.  Doherty,  186 
Mass.  205. 

Missouri.  —  Glasscock  v.  Swofford  Bros.  Dry 
Goods  Co.,  106  Mo.  App.  657,  (Mo.  App.  1903) 
74  S.  W.  Rep.  1039. 

Montana.  —  Nolan  v.  Montana  Cent.  R.  Co., 
25  Mont.  107. 

New  Hampshire.  — ■  Saucier  v.  New  Hamp- 
shire Spinning  Mills,  72  N.  H.  292. 

New  Jersey.  —  Schaumberger  v.  Somerset 
Chemical  Co.,  69  N.  J.  L.  234. 

New  York  —  Welsh  v.  Cornell,  168  N.  Y. 
508,  reversing  49  N.  Y.  App.  Div.  203  ;  Smith 
v.  New  York  Cent.,  etc.,  R.  Co.,  164  N.  Y. 
491  ;  Hughes  v.  Russell,  104  N.  Y.  App.  Div. 
144;  Holm  v.  Empire  Hardware  Co.,  102  N.  Y. 
App.  Div.  505  ;  Purcell  V.  Hoffman  House,  97 
N.  Y.  App.  Div.  307 ;  Baumwald  v.  Trenkman, 
rSupm.  Ct.  App.  Div.)  88  N.  Y.  Supp.  182; 
Moran  v.-  Munson  Steamship  Line,  82  N.  Y. 
App.  Div.  489;  Stackpole  v.  Wray,  74  N.  Y. 
App.  Div.  310;  Ingram  v.  Fosburgh,  73  N. 
Y.  App.  Div.  129;  Fink  v.  Slade,  66  N.  Y.  App. 
Div.  105  ;  Brown  v.  New  York  Cent.,  etc.,  R. 
Co.,  42  N.  Y.  App.  Div.  548,  affirmed  without 
opinion  166  N.  Y.  626. 

North  Carolina.  —  Womble  v.  Merchants 
Grocery  Co.,  135  N.  Car.  474. 

Oregon.  —  Geldard  v.  Marshall,  43  Oregon  438. 

Pennsylvania.  —  Marsh  v.  Lehigh  Valley  R. 
Co.,  206  Pa.  St.  558  ;  Alexander  v.  Pennsylvania 
Water  Co.,  201  Pa.  St.  252. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Lindamood,  m  Tenn.  457. 

Virginia.  —  Chesapeake,  etc.,  R.  Co.  v.  Spar- 
row, 98  Va.  630,  2  Va.  Sup.  Ct.  526;  Moore 
Lime  Co.  v.  Johnston,  103  Va.  84. 

Washington.  —  Towle  v.  Stimson  Mill  Co., 
33  Wash.  305  ;  Roberts  v.  Port  Blakely  Mill 
Co.,  30  Wash.  25. 

See  Smith  v.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1901)  65  S.  W.  Rep.  83. 

The  burden  of  proof  is  on  the  plaintiff  to 
make  out  a  case  against  the  master  by  showing 
that  the  accident  was  from  a  cause  for  which 
the  master  is  liable.  Purcell  v.  Tennent  Shoe 
Co.,  187  Mo.  276. 

In  an  action  against  a  railroad  company  based 
upon  the  failure  to  comply  with  the  Safety 
Appliance  Act  (6  Fed.  Stat.  Annot.  753).  the 
burden  of  proof  is  upon  the  plaintiff  to  show 
that  at  the  time  of  the  accident  he  was  en- 
gaged in  moving  cars  then  used  in  interstate 
traffic,  and  that  at  the  time  of  the  accident  the 
cars  then  in  use  were  not  equipped  with  auto- 
matic couplers  as  required  by  the  Act  of  Con- 


gress. Winkler  v.  Philadelphia,  etc.,  R.  Co.,  4 
Penn.  (Del.)  80. 

S7.  1.  Burden  of  Proving  Defects — United 
States.  —  Farrell  v.  Continental  Iron  Works, 
102  Fed.  Rep.  514,  affirmed  without  opinion  (C. 
C.  A.)  106  Fed.  Rep.  987. 

Arkansas.  —  Fordyce  v.  Key,  74  Ark.  19. 

California.  —  Luman  v.  Golden  Ancient 
Channel  Min.  Co.,  140  Cal.  700. 

Illinois.  —  O'Donnell  v.  MacVeagh,  205  111. 
23 ;  Pioneer  Fire  Proof  Constr.  Co.  v.  Sand- 
berg,  98  111.  App.  36  ;  Chicago,  etc.,  R.  Co.  v. 
Cleveland,  92  111.  App.  308  ;  Doolittle  v.  Pfaff, 

92  111.  App.  301. 

Indiana.  —  Standard  Pottery  Co.  v.  Moudy, 
35  lnd.  App.  427. 

Kentucky.  —  Brooks  v.  Louisville,  etc.,  R. 
Co.,  71  S.  W.  Rep.  507,  24  Ky.  L.  Rep.  1318; 
Justice  v.  W.  M.  Ritter  Lumber  Co.,  (Ky.  1905) 
89  S.  W.  Rep.  171  ;  Hood  v.  Argonaut  Cotton- 
Mill  Co.,  (Ky.  1901)  62  S.  W.  Rep.  1043. 

Louisiana.  —  O'Donnell  v.  American  Mfg. 
Co.,  112  La.  720. 

Maine.  —  Kirstead  v.  Bryant,  98  Me.  523; 
Pellerin  v.  International  Paper  Co.,  96  Me.  388. 

Maryland.  —  Crawford  v.  United  R.,  etc.,  Co., 
101  Md.  402;  Buttner  v.  South  Baltimore  Steel 
Car,  etc.,  Co.,  101  Md.  168. 

Massachusetts.  —  Gauges  v.  Fitchburg  R.  Co., 
185  Mass.  76;  Fay  v.  Wilmarth,  183  Mass.  71; 
Palmer  v.  Coyle,  187  Mass.  136. 

Michigan.  —  Erickson  v.  Cummer  Mfg.  Co., 
(Mich.  1905)  103  N.  W.  Rep.  828,  12  Detroit 
Leg.  N.  194;  Beunk  v.  Valley  City  Desk  Co., 
133  Mich.  440,  10  Detroit  Leg.  N.  288;  Sargee 
v.  Clark  Can  Co.,  126  Mich.  508,  8  Detroit  Leg. 
N.  88. 

Minnesota.  —  Carleton  v.  Great  Northern  R. 
Co.,  93  Minn.  378.  See  Sandahl  v.  Lammers, 
85  Minn.  162. 

Missouri.  —  Howard  v.  Missouri  Pac.  R.  Co., 
173  Mo.  524;  Furber  v.  Kansas  City  Bolt,  etc., 
Co.,  185  Mo.  301  ;  Browning  z\  Chicago,  etc., 
R.  Co.,  106  Mo.  App.  729  ;  Franklin  v.  Missouri, 
etc.,  R.  Co.,  97  Mo.  App.  473  ;  Breeden  v.  Big 
Circle  Min.  Co.,  103  Mo.  App.  176. 

New  Jersey.  —  Gernand  v.  Smith,  66  N.  J.  L. 
390. 

New  York.  —  Welsh  v.  Cornell,  168  N.  Y. 
508,  reversing  49  N.  Y.  App.  Div.  203 ;  Mc- 
Queen v.  Delaware,  etc.,  R.  Co.,  102  N.  Y.  App. 
Div.  195  ;  Schapiro  v.  Levy,  101  N.  Y.  App. 
Div.  444 ;  Jones  v.  John  Kroder,  etc.,  Co.,  95 
N.  Y.  App.  Div.  140  ;  Filbert  v.  New  York,  etc., 
R.  Co.,  95  N.  Y.  App.  Div.  199 ;  Hoehn  v. 
Lautz,  94  N.  Y.  App.  Div.  14;  Carley  v.  Gair, 

93  N.  Y.  App.  Div.  614;  Bookman  v.  Master- 
son,  83  N.  Y.  App.  Div.  4 ;  Moran  v.  Munson 
Steamship  Line,  82  N.  Y.  App.  Div.  489 ; 
Loushay  v.  Erie  R.  Co.,  75  N.  Y.  App.  Div. 
619;  Webb  v.  Haynes,  75  N.  Y.  App.  Div.  620; 
Stackpole  v.  Wray,  74  N.  Y.  App.  Div.  310; 
Frounfelker  v.  Delaware,  etc.,  R.  Co.,  74  N.  Y. 
App.  Div.  224 ;  Kelly  v.  Hogan,  (Supm.  Ct. 
App.  T.)  37  Misc.  (N.  Y.)  761  ;  Buckley  v. 
Palmer,  (Supm.  Ct.  Tr.  T.)  36  Misc.  (N.  Y.) 
337 ;  Fink  v.  Slade,  66  N.  Y.  App.  Div.  105  ; 
Apati  v.  Delaware,  etc.,  R.  Co.,  64  N.  Y.  App. 
Div.  515. 
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87.    (c)  Presumptions.  —  See  notes  6,  7. 


North  Carolina.  —  Martin  v.  Highland  Park 
Mfg.  Co.,  128  N.  Car.  264,  83  Am.  St.  Rep. 
671  :  Meekins  v.  Norfolk,  etc.,  R.  Co.,  127  N. 
Car.  29. 

Oregon.  —  Duntley  v.  Inman,  42  Oregon  334. 

Pennsylvania.  —  Alexander  v.  Pennsylvania 
Water  Co.,  201  Pa.  St.  252;  Spees  v.  Boggs, 
198  Pa.  St.  112,  82  Am.  St.  Rep.  792. 

South  Carolina.  —  Edgens  v.  Gaffney  Mfg. 
Co.,  69  S.  Car.  529  ;  Gentry  v.  Southern  R.  Co., 
66  S.  Car.  256. 

Texas.  —  Broadway  v.  San  Antonio  Gas  Co., 
24  Tex.  Civ.  App.  603  ;  International,  etc..  R. 
Co.  v.  Mills,  34  Tex.  Civ.  App.  127;  El  Paso, 
etc.,  R.  Co.  v.  McComas,  (Tex.  Civ.  App. 
!903)  72  S.  W.  Rep.  629  ;  Pippin  v.  Sherman, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1900)  58  S.  W. 
Rep.  961. 

Washington.  —  Kirby  v.  Rainier-Grand  Hotel 
Co.,  28  Wash.  705. 

West  Virginia.  —  Ketterman  v.  Dry  Fork  R. 
Co.,  48  W.  Va.  606. 

Wisconsin.  —  Groth  v.  Thomann,  110  Wis. 
488;  Musbach  v.  Wisconsin  Chair  Co.,  108 
Wis.  57. 

In  a  personal  injury  action,  the  complaint 
having  charged  that  the  defect  in  the  machinery 
existed  in  certain  imperfect  valves  improperly 
adjusted,  and  no  evidence  having  been  received 
at  the  trial  tending  to  show  that  the  machinery 
in  question  was  defective,  except  that  it  did  not 
work  easily,  plaintiff  was  not  entitled  to  an 
instruction  to  the  effect  that  it  was  not  essen- 
tial to  his  recovery  that  he  be  able  to  show  the 
exact  nature  of  the  defect.  Scarlotta  v.  Ash, 
(Minn.  1905)  103  N.  W.  Rep.  1025. 

It  has  been  said  that  the  emission  of  par- 
ticles of  coal  or  sparks,  not  unusual  in  size  or 
quantity,  will  not,  alone,  warrant  the  inference 
of  negligence,  either  in  the  improper  manage- 
ment of  the  engine  or  its  lack  of  equipment 
with  appliances  of  approved  efficiency.  Duree 
v.  Chicago,  etc.,  R.  Co.,  118  Iowa  640. 

It  has  been  held  that  the  burden  is  upon  the 
plaintiff  to  show  not  only  defects  in  the  ma- 
chinery, but  also  to  show  that  his  injury  came 
from  these  defects.  Trigg  v.  Ozark  Land,  etc., 
Co.,  187  Mo.  227. 

The  burden  is  upon  plaintiff  to  show  the 
existence  of  the  negligent  act  and  injury  di- 
rectly resulting  therefrom,  and  mere  proof  alone 
of  negligence  and  injury  is  not  sufficient  with- 
out evidence  tending  to  establish  a  connection 
between  them.  But  when  facts  and  circum- 
stances are  shown  from  which  with  reasonable 
certainty  the  existence  of  such  elemental  fact 
may  be  inferred,  the  burden  of  proof  is  sus- 
tained. Shore  v.  American  Bridge  Co.,  11 1 
Mo.  App.  278. 

It  is  necessary  for  the  plaintiff  to  allege  and 
prove  a  causal  connection  between  the  injury 
and  the  negligence  of  the  master.  The  corol- 
lary of  this  rule  is  that,  if  the  accident  might 
have  resulted  from  more  than  one  cause,  for 
one  of  which  the  master  is  liable  and  for  the 
other  he  is  not  liable,  it  is  necessary  for  the 
plaintiff  to  prove,  in  the  first  instance,  that 
the  injury  arose  from  the  cause  for  which  the 
master  is  liable,  for  it  is  not  the  province  of  a 
court  or  jury  to  speculate  or  guess  from  which 


cau§e  the  accident  happened.  Goransson  v. 
Riter-Conley  Mfg.  Co.,  186  Mo.  300. 

§7.  2.  Burden  of  Proving  Master's  Knowl- 
edge of  Defects  —  Arkansas.  —  Fordyce  v.  Key, 
74  Ark.  19. 

Illinois.  —  Garden  City  Wire  Spring  Co.  v. 
Boecher,  94  III.  App.  96  ;  Chicago,  etc.,  R.  Co. 
v.  Cleveland,  92  111.  App.  308. 

Iowa.  —  Aga  v.  Harbach,  (Iowa  1903)  93  N. 
W.  Rep*.  60 1. 

Kentucky.  —  Hood  v.  Argonaut  Cotton-Mill 
Co.,  (Ky.  1901)  62  S.  W.  Rep.  1043. 

Louisiana.  —  Budge  v.  Morgan's  Louisiana, 
etc.,  R.,  etc.,  Co.,  108  La.  349. 

Maryland.  —  South  Baltimore  Car  Works  v. 
Schaefer,  96  Md.  88,  94  Am.  St.  Rep.  560  ; 
Buttner  V.  South  Baltimore  Steel  Car,  etc.,  Co., 
1 0 1  Md.  168. 

Missouri.  —  Howard  V.  Missouri  Pac.  R.  Co., 
173  Mo.  524;  Glasscock  V.  Swofford  Bros.  Dry 
Goods  Co.,  106  Mo.  App.  657;  Franklin  1). 
Missouri,  etc.,  R.  Co.,  97  Mo.  App.  473  ;  Mc- 
Cready  v.  Stepp,  104  Mo.  App.  340  ;  Glasscock 
v.  Swofford  Bros.  Dry  Goods  Co.,  (Mo.  App. 
1903)  74  S.  W.  Rep.  1039. 

Neiv  York.  —  Welsh  v.  Cornell,  168  N.  Y. 
508,  reversing  49  N.  Y.  App.  Div.  203. 

North  Dakota.  —  Meehan  v.  Great  Northern 
R.  Co.,  13  N.  Dak.  432. 

Ohio.  —  Cleveland,  etc.,  R.  Co.  v.  Ullom,  11 
Ohio  Cir.  Dec.  321,  20  Ohio.  Cir.  Ct.  512; 
Record  v.  Dean,  1 1  Ohio  Cir.  Dec.  808. 

Oregon.  —  Duntley  v.  Inman,  42  Oregon  334. 

3.  Baltimore,  etc.,  R.  Co.  v.  Greer,  103  111. 
App.  448  ;  South  Baltimore  Car  Works  v. 
Schaefer,  96  Md.  88,  94  Am.  St.  Rep.  560 ; 
Duntley  v.  Inman,  42  Oregon  334,  citing  20 
Am.  and  Eng.  Encvc.  of  Law  (2d  ed.)  87. 

6.  Presumption  that  Master  Has  Done  His  Duty. 

—  Droney  v.  Doherty,  186  Mass.  205  ;  Glass- 
cock v.  Swofford  Bros.  Dry  Goods  Co.,  106  Mo. 
App.  657,  (Mo.  App.  1903)  74  S.  W.  Rep. 
1039;  Franklin  v.  Missouri,  etc.,  R.  Co.,  97 
Mo.  App.  473  ;  Duntley  v.  Inman,  42  Oregon 
334 ;  East  Tennessee,  etc.,  R.  Co.  v.  Linda- 
mood,  in  Tenn.  457. 

7.  No  Presumption  of  Negligence  from  Injury 

—  United  States.  —  Patton  v.  Texas,  etc.,  R. 
Co.,  170  U.  S.  658;  Illinois  Cent.  R.  Co.  v. 
Coughlin,  (C.  C.  A.)  132  Fed.  Rep.  801  ;  Wa- 
bash Screen  Door  Co.  v.  Black,  (C.  C.  A.) 
126  Fed.  Rep.  721  ;  In  re  California  Nav.,  etc., 
Co.,  110  Fed.  Rep.  670. 

Arkansas.  —  Fordyce  v.  Key,  74  Ark.  19. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Prickett, 
210  111.  140,  affirming  109  111.  App.  468;  Omaha 
Packing  Co.  v.  Murray,  112  111.  App.  233;  Gar- 
den City  Wire  Spring  Co.  v.  Boecher,  94  111. 
App.  96.  See  Illinois  Cent.  R.  Co.  v.  Swift, 
213  111.  307. 

Iowa.  —  Bergman  v.  Altman,  127  Iowa  693. 

Kansas.  —  Lane  v.  Missouri  Pac.  R.  Co.,  64 
Kan.  755. 

Kentucky.  —  Brooks  v.  Louisville,  etc.,  R. 
Co.,  71  S.  W.  Rep.  507,  24  Ky.  L.  Rep.  13 18. 
See  Cincinnati,  etc.,  R.  Co.  v.  Cook,  73  S.  W. 
Rep.  765,  24  Ky.  L.  Rep.  2152,  rehearing  de- 
nied (Ky.  1903)  75  S.  VV.  Rep.  218. 

Maine.  —  Pellerin  v.  International  Paper  Co., 
96  Me.  388. 
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Maryland.  —  South  Baltimore  Car  Works  v. 
Si  h.ii  n  r.  <)(>  Mil.  88,  04  Am.  St.  Rep.  560. 

Massachusetts.  —  Hofnauer  v.  R.  H.  White 
Co.,  186  Mass.  47.  See  Drum  v.  New  England 
Cotton  Yarn  Co.,  180  Mass.  113. 

Michigan.  —  Sargee  v.  Clark  Can  Co.,  126 
Mich.  508,  8  Detroit  Leg.  N.  88.  See  Beunk 
v.  Valley  City  Desk  Co.,  133  Mich.  440,  10 
Detroit  Leg.  N.  288  ;  Turner  v.  Detroit  South- 
ern R.  Co.,  137  Mich.  142,  11  Detroit  Leg.  N. 
206. 

Missouri. —  Deckerd  v.  Wabash  R.  Co.,  11 1 
Mo.  App.  117;  Glasscock  v.  Swofford  Bros. 
Dry  Goods  Co.,  106  Mo.  App.  657,  (Mo.  App. 
1903)  74  S.  W.  Rep.  1039;  Mitchell  v.  Wabash 
R.  Co.,  97  Mo.  App.  411. 

New  York.  —  Welsh  v.  Cornell,  168  N.  Y. 
508,  reversing  49  N.  Y.  App.  Div.  203;  Starer 
v.  Stern,  100  N.  Y.  App.  Div.  393  ;  Stackpole 
v.  Wray,  99  N.  Y.  App.  Div.  262,  affirmed  182 
N.  Y.  567  :  Skapura  v.  National  Sugar  Refining 
Co.,  83  N.  Y.  App.  Div.  21  ;  Stackpole  v.  Wray, 
74  X.  Y.  App.  Div.  310;  Ingram  v.  Fosburgh, 
73  N.  Y.  App.  Div.  129;  Buckley  v.  Palmer, 
(Supm.  Ct.  Tr.  T.)  36  Misc.  (N.  Y.)  337;  Fink 
v.  Slade,  66  N.  Y.  App.  Div.  105.  See  Pursley 
V.  Edgemoor  Bridge  Works,  56  N.  Y.  App.  Div. 
71,  affirmed  without  opinion  168  N.  Y.  589. 

th  Carolina.  —  Stewart  v.  Van  Deventer 
Carpet  Co.,  138  N.  Car.  60. 

North  Dakota.  —  Meehan  v.  Great  Northern 
R.  Co.,  13  N.  Dak.  432. 

Oklahoma.  —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356. 

Oregon.  —  Geldard  v.  Marshall,  43  Oregon 
438. 

Pennsylvania.  —  Price  v.  Lehigh  Valley  R. 
Co.,  202  Pa.  St.  176;  Alexander  v.  Pennsyl- 
vania Water  Co.,  201  Pa.  St.  252;  Spees  v. 
Boggs,  198  Pa.  St.  112,  82  Am.  St.  Rep.  792; 
Jones  v.  Scranton  Coal  Co.,  211  Pa.  St.  577; 
Hanna  -'.  Gresh,  16  Montg.  Co.  Rep.  (Pa.)  182. 

Rhode  Island.  —  Venbuvr  v.  Lafayette 
Worsted  Mills,  27  R.  I.  89. 

South  Carolina.  —  Keys  v.  Winnsboro  Gran- 
ite Co.,  72  S.  Car.  97  ;  Edgens  v.  Gaffney  Mfg. 
Co.,  69  S.  Car.  529.  - 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  f. 
Lindamood,  11 1  Tenn.  457. 

Texas.  —  Jernigan  v.  Houston  Ice,  etc.,  Co., 
33  Tex.  Civ.  App.  501  ;  Pippin  v.  Sherman,  etc., 
R.  Co.,  (Tex.  Civ.  App.  1900)  58  S.  W.  Rep. 
961. 

Virginia.  —  Moore  Lime  Co.  v.  Johnston,  103 

Va.  84. 

IVashington.  —  Towle  v.  Stimson  Mill  Co., 
33  Wash.  305. 

West  Virginia.  —  Richards  v.  Riverside  Iron 
Works,  56  W.  Va.  510;  Ketterman  v.  Dry  Fork 
R.  Co.,  48  W.  Va.  606. 

Canada.  —  Wyman  v.  The  Steamship  Duart 
Castle,  6  Can.  Exch.  387. 

See  Beyersdorf  v.  Cream  City  Sash,  etc.,  Co., 
109  Wis.  456. 

If  there  is  a  reasonable  possibility  that  the 
accident  may  have  been  due  to  a  cause  other 
than  the  alleged  negligence  of  the  defendant, 
it  becomes  the  duty  of  the  court  to  take  the 
question  from  the  jury,  unless  there  is  some 
evidence  other  than  the  mere  happening  of  the 


accident  to  establish  the  efficacy  of  such  negli- 
gence. Schultz  v.  Chicago,  etc.,  R.  Co.,  116 
Wis.  31. 

88.  1.  Bradford  Glycerine  Co.  v.  Kizer,  113 
Fed.  Rep.  894,  51  C.  C.  A.  524;  Budge  v.  Mor- 
gan's Louisiana,  etc.,  R.,  etc.,  Co.,  108  La.  349; 
Womble  v.  Merchants  Grocery  Co.,  135  N.  Car. 
474  ;  Geldard  v.  Marshall,  43  Oregon  438  ;  Mis- 
souri, etc.,  R.  Co.  v.  Bailey,  28  Tex.  Civ.  App. 
609 ;  Missouri,  etc.,  R.  Co.  v.  Hawk,  30  Tex. 
Civ.  App.  142;  Gulf,  etc.,  R.  Co.  v.  Hayden,  29 
Tex.  Civ.  App.  280  ;  Gulf,  etc.,  R.  Co.  v.  Wood, 
(Tex.  Civ.  App.  1901)  63  S.  W.  Rep.  164.  See 
Louisville,  etc.,  R.  Co.  v.  Davis,  115  Ky.  270. 

It  has  been  said  that  the  doctrine  of  res  ipsa 
loquitur  "  can  only  be  invoked,  as  between 
master  and  servant,  if  at  all,  where  the  facts 
not  only  warrant  an  inference  of  negligence,  but 
also  establish  that  such  negligence  was  that  of 
the  master."  Haughey  v.  Thatcher,  89  N.  Y. 
App.  Div.  375. 

Before  the  maxim  of  res  ipsa  loquitur  can 
apply,  the  facts  and  the  attendant  circumstances 
must  be  such  as  to  point  to  some  omission  or 
commission  in  violation  of  the  legal  obligation 
due  from  master  to  servant.  Moran  v.  Munson 
Steamship  Line,  82  N.  Y.  App.  Div.  489. 

It  has  been  said  that  while  the  plaintiff  is 
bound  to  introduce  evidence  from  which  the 
jury  may  properly  infer  that  the  accident  was 
caused  by  the  defendant's  negligence,  he  is  not 
required  to  point  out  the  particular  act  or  omis- 
sion which  caused  the  accident.  Kleibaz 
Middleton  Paper  Co.,  180  Mass.  363. 

In  an  action  to  recover  for  injuries  caused  by 
the  sudden  starting  of  a  winding  machine  in  a 
thread  factory,  when  it  had  been  stopped  for 
the  purpose  of  being  cleaned,  it  was  held  that 
the  starting  of  the  machine  was  some  evidence 
that  it  was  in  a  defective  condition,  and  it  was 
said  that  "  while  the  plaintiff  was  bound  to  in- 
troduce evidence  from  which  the  jury  properly 
might  infer  that  the  accident  was  caused  by 
the  defendant's  negligence,  she  was  not  required 
to  point  out  the  particular  act  or  omission  which 
caused  the  accident."  Gregory  v.  American 
Thread  Co.,  187  Mass.  239. 

It  has  been  held  that  under  the  New  York 
Labor  Law  (N.  Y.  Laws  1897,  p.  467,  c.  415) 
making  it  the  duty  of  the  master  to  use  reason- 
able care  to  furnish  safe  appliances,  when  a 
ladder,  scaffold,  or  other  appliance  mentioned  in 
the  statute  breaks  while  in  use  for  the  purposes 
for  which  it  was  designed,  it  raises  a  presump- 
tion of  negligence,  which,  unexplained,  justifies 
a  recovery.  Cummings  v.  Kenny,  97  N.  Y.  App. 
Div.  1 14. 

And  the  falling  of  a  scaffold  has  been  held  to 
be  prima  facie  evidence  of  negligence.  Johnson 
v.  Roach,  83  N.  Y.  App.  Div.  351,  13  N.  Y. 
Annot.  Cas.  86. 

In  an  action  to  recover  for  the  death  of  the 
plaintiff's  intestate,  while  in  the  employ  of  the 
defendants,  by  the  falling  of  a  derrick,  it  was 
held  that  the  fall  of  the  derrick  afforded  prima 
facie  evidence  of  the  negligence  of  the  defend- 
ants. Gorman  v.  Milliken,  (Supm.  Ct.  Tr.  T.) 
42  Misc.  (N.  Y.)  336,  affirmed  without  opinion 
102  N.  Y.  App.  Div.  617. 

Derailment  of  Train.  —  In  an  action  against  a 
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88.  d.  Duty  to  Inspect  and  Repair  Place  of  Work,  Machinery, 
and  Appliances  —  (i)  Statement  of  Rule.  —  See  note  3. 


railway  company  by  a  servant  to  recover  for 
personal  injuries  sustained  by  the  derailment  of 
a  train  no  presumption  of  negligence  arises  from 
the  fact  of  the  derailment  of  the  train.  Chi- 
cago, etc.,  R.  Co.  v.  O'Brien,  (C.  C.  A.)  132 
Fed.  Rep.  593.  But  in  North  Carolina  it  has 
been  held  that  where  there  is  a  derailment  of 
railroad  cars  a  presumption  of  negligence  arises. 
Wright  v.  Southern  R.  Co.,  127  N.  Car.  225. 

Rule  under  Ohio  Statute. —  In  Ohio  it  is  by 
statute  (Bates'  Annot.  Stat.,  §  3365-21)  pro- 
vided, in  effect,  that  when  the  fact  of  a  defec- 
tive appliance  upon  a  railroad  car  or  locomotive 
shall  be  made  to  appear  on  the  trial  of  an  action 
by  an  employee  to  recover  for  personal  injuries, 
the  same  shall  be  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  corporation.  O'Connell 
v.  Pennsylvania  R.  Co.,  (C.  C.  A.)  118  Fed. 
Rep.  989. 

By  this  statute  the  burden  of  proof  of  want 
of  knowledge  of  an  existing  defect  and  of  due 
diligence  in  ascertaining  it  is  cast  upon  the  rail- 
road company.  Baltimore,  etc.,  R.  Co.  v.  Bur- 
ns, (C.  C.  A.)  in  Fed.  Rep.  882;  Pittsburg, 
etc..  R.  Co.  v.  Stone,  24  Ohio  Cir.  Ct.  192. 

88.  3.  Duty  to  Inspect  and  Repair — United 
States.  — ■  Chicago,  etc.,  R.  Co.  v.  Benton,  (C.  C. 
A.)  132  Fed.  Rep.  460;  Chicago,  etc.,  R.  Co.  v. 
Voelker,  (C.  C.  A.)  129  Fed.  Rep.  522,  reversing 
116  Fed.  Rep.  867;  Northern  Pac.  R.  Co.  v. 
Perry,  (C.  C.  A.)  116  Fed.  Rep.  609;  Alaska 
United  Gold  Min.  Co.  v.  Keating,  (C.  C.  A.) 
116  Fed.  Rep.  561  ;  Western  Union  Tel.  Co.  v. 
Tracy,  (C.  C.  A.)  114  Fed.  Rep.  282;  In  re 
California  Nav.,  etc.,  Co.,  no  Fed.  Rep.  670; 
Lafayette  Bridge  Co.  v.  Olsen,  (C.  C.  A.)  108 
Fed.  Rep.  335  ;  Dunn  v.  New  York,  etc.,  R.  Co., 
107  Fed.  Rep.  666,  46  C.  C.  A.  546. 

Arkansas. —  Mt.  Nebo  Anthracite  Coal  Co.  v. 
Williamson,  73  Ark.  530. 

California.  —  Shea  v.  Pacific  Power  Co.,  145 
Cal.  680  ;    Dyas  '•.  Southern  Pac.  Co.,  104  Cal.  296. 

Colorado.  —  Colorado  City  v.  Liafe,  28  Colo. 
468;  Maydole  v.  Denver,  etc.,  R.  Co.,  15  Colo. 
App.  449- 

Connecticut.  —  Rincicotti  v.  John  J.  O'Brien 
Contracting  Co.,  77  Conn.  615. 

Georgia.  —  Central  of  Georgia  R.  Co.  v. 
Grady,  1 13  Ga.  1045. 

Illinois.  —  Belt  R.  Co.  v.  Confrey,  209  111. 
344  ;  Missouri  Malleable  Iron  Co.  v.  Dillon,  206 
111.  14s  ;  Morton  v.  Zwierzykowski,  192  111.  328, 
affirming  91  111.  App.  462  ;  Armour  v.  Brazcau, 
191  111.  117;  Pittsburg,  etc.,  R.  Co.  v.  Hewitt, 
102  111.  App.  428,  affirmed  202  111.  28  ;  Illinois 
Steel  Co.  v.  Mann,  100  111.  App.  367,  affirmed 
197  111.  186. 

Iowa.  —  Lanza  v.  Le  Grand  Quarry  Co.,  124 
Iowa  659. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Kingscott, 
65  Kan.  131. 

Kentucky.  —  Buey  v.  Chess,  etc.,  Co.,  84  S.  W. 
Rep.  563,  27  Ky.  L.  Rep.  198:  Wilson  v.  Alpine 
Coal  Co.,  118  Ky.  463;  Henderson  Brewing  Co. 
v.  Folden,  76  S.  W.  Rep.  520,  25  Ky.  L.  Rep. 
969:  Covington  Sawmill,  etc.,  Co.  v.  Clark,  116 
Ky.  461  ;  Tradewater  Coal  Co.  v.  Johnson,  72 
S.  W.  Rep.  274,  24  Ky.  L.  Rep.  1777- 

127! 


Louisiana.  —  Williams  v.  Levert  Lumber,  etc., 
Co.,  114  La.  805;  Burns  v.  Ruddock-Orleans 
Cypress  Co.,  114  La.  247;  Broadfoot  v.  Shreve- 
port  Cotton  Oil  Co.,  111  La.  467;  Merritt  v. 
Victoria  Lumber  Co..  11  1  La.  159;  Budge  -'. 
Morgan's  Louisiana,  etc.,  R.,  etc.,  Co.,  108  La. 
349- 

Maine.  —  Caven  v.  Bodwell  Granite  Co.,  99 
Me.  278  ;  Twombly  v.  Consolidated  Electric 
Light  Co.,  98  Me.  353  ;  Hall  v.  Emerson-Stevens 
Mfg.  Co.,  94  Me.  445. 

Maryland.  —  Crawford  v.  United  R.,  etc.,  Co., 
101  Md.  402;  South  Baltimore  Car  Works  v. 
Schaefer,  96  Md.  88,  94  Am.  St.  Rep.  560. 

Massachusetts.  —  Harris  v.  Putnam  Mach. 
Co.,  188  Mass.  85  ;  Carroll  v.  Metropolitan  Coal 
Co.,  189  Mass.  159;  Murphy  v.  Marston 
Coal  Co.,  183  Mass.  385  ;  Ellis  v.  Thayer,  183 
Mass.  309  ;  Rapson  v.  Leighton,  187  Mass.  432. 
Compare  Dunn  v.  Boston,  etc.,  St.  R.  Co.,  189 
Mass.  62.    But  see  Kirk  v.  Sturdy.  187  Mass.  87. 

Michigan.  —  McDonald  v.  Michigan  Cent.  R. 
Co.,  132  Mich.  372,  9  Detroit  Leg.  N.  700; 
Ouellette  v.  Michigan  Alkali  Co.,  129  Mich.  484, 
8  Detroit  Leg.  N.  1073  ;  Jones  v.  Flint,  etc..  R. 
Co.,  127  Mich.  198,  8  Detroit  Leg.  N.  295. 

Minnesota.  —  Vant  Hul  v.  Great  Northern  R. 
Co.,  90  Minn.  329  ;  Campbell  v.  Railway  Trans- 
fer Co.,  (Minn.  1905)  104  N.  W.  Rep.  547  ; 
Scott  v.  Eastern  R.  Co.,  90  Minn.  143  ;  Kerri- 
gan v.  Chicago,  etc.,  R.  Co.,  86  Minn.  407  ;  Mil- 
ler v.  Great  Northern  R.  Co.,  85  Minn.  272  ; 
Attix  v.  Minnesota  Sandstone  Co.,  85  Minn. 
142;  Fry  v.  Great  Northern  R.  Co.,  (Minn. 
190s)  103  N.  W.  Rep.  733. 

Missouri. —  Lee  v.  St.  Louis,  etc.,  R.  Co.,  112 
Mo.  App.  372.,  quoting  20  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  88;  Deckerd  v .  Wabash  R.  Co., 
in  Mo.  App.  117;  Zongker  v.  People's  Union 
Mercantile  Co.,  no  Mo.  App.  382. 

Nebraska.  —  New  Omaha  Thompson-Houston 
Electric  Light  Co.  v.  Rombold.  68  Neb.  54,  72. 

New  Jersey.  —  Hopwood  v.  Benjamin  Atha, 
etc.,  Co.,  68  N.  J.  L.  707. 

New  York.  —  Starer  v.  Stern.  100  N.  Y.  App. 
Div.  393  ;  Rowley  v.  American  Illuminating  Co., 
83  N.  Y.  App.  Div.  609  ;  Smith  v.  New  York, 
etc.,  R.  Co.,  86  N.  Y.  App.  Div.  188.  affirmed 
without  opinion  178  N.  Y.  635;  Franck  v. 
American  Tartar  Co..  91  N.  V.  App.  Div.  571  ; 
Meehan  v.  Atlas  Safe  Moving,  etc.,  Co.,  94  N. 
Y.  App.  Div.  306  ;  Newton  v.  New  York  Cent., 
etc.,  R.  Co.,  96  N.  Y.  App.  Div.  81  ;  Walsh  v. 
New  York,  etc.,  R.  Co.,  80  N.  Y.  App.  Div.  316, 
affirmed  without  opinion  178  N.  Y.  588;  Swcn- 
son  v.  Metropolitan  St.  R.  Co.,  78  N.  Y.  App. 
Div.  379  ;  Stackpole  v.  Wray,  74  N.  Y.  App. 
Div.  310;  Murphy  v.  Coney  Island,  etc.,  R.  Co., 
65  N.  Y.  App.  Div.  546:  Rikcr  v.  New  York, 
etc.,  R.  Co.,  64  N.  Y.  App.  Div.  357  ;  Dyer  v. 
Brown,  64  N.  Y.  App.  Div.  80,  appeal  dismissed 
170  N.  Y.  616;  McAIeer  v.  Walter,  ( Supm.  Ct. 
Tr.  T.)  34  Misc.  (N.  Y.)  474;  Kiras  r.  Nichols 
Chemical  Co.,  59  N.  Y.  App.  Div.  79  ;  Hoes  v. 
Ocean  Steamship  Co.,  56  N.  Y.  App.  Div.  259, 
affirmed  without  opinion  170  N.  Y.  581:  Tarvis 
v.  Northern  New  York  Marble  Co.,  55  N.  Y. 
App.  Div.  272;  Simone  v.  Kirk,  173  N.  Y.  7, 
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(2)  Exceptions  to  Rule.  —  See 

reversing  57  N.  Y.  App.  Div.  461  ;  McGuire  v. 
Bell  Telephone  Co.,  167  N.  Y.  208,  affirming  52 
N.  V.  App.  Div.  635,  53  N.  Y.  App.  Div.  650; 

I  latum  Vt  Milton  Bridge  Constr.  Co.,  42  N.  Y. 
App.  Div.  398,  affirmed  without  opinion  167  N. 
Y.  590. 

North  Carolina.  —  Wonible  v.  Merchants 
Grocery  Co.,  13s  N.  Car.  474;  Elmore  v.  Sea- 
board Air  Line  R.  Co.,  130  N.  Car.  506,  rehear- 
ing 131  N.  Car.  569,  second  rehearing  132  N. 

Car.  865. 

North  Dakota. — ■  Meehan  v.  Great  Northern 
R.  Co.,  13  N.  Dak.  432. 

Ohio.  —  Wellston  Coal  Co.  v.  Smith,  65  Ohio 
St.  70,  87  Am.  St.  Rep.  547  ;  Frolich  v.  Cranker, 

II  Ohio  Cir.  Dec.  592,  21  Ohio  Cir.  Ct.  615; 
Michigan  Cent.  R.  Co.  v.  Waterworth,  1 1  Ohio 
Cir.  Dec.  621,  21  Ohio  Cir.  Ct.  495. 

Oklahoma.  —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356. 

Pennsylvania.  —  Marsh  v.  Lehigh  Valley  R. 
Co.,  206  Pa.  St.  558;  Finnerty  v.  Burnham,  205 
Pa.  St.  305,  quoting  20  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  88;  Sharpley  v.  Wright,  205 
Pa.  St.  253;  De  Grazia  v.  Piccardo,  15  Pa. 
Super.  Ct.  107. 

Rhode  Island.  —  Vartanian  v.  New  York,  etc., 
R.  Co.,  25  R.  I.  398;  Petrarca  v.  Quidnick  Mfg. 
Co.,  27  R.  I.  265  :  McGarrity  v.  New  York,  etc., 
R.  Co.,  25  R.  I.  269  ;  Dwyer  v.  Shaw,  22  R.  I. 
648 :  McGar  v.  National,  etc.,  Worsted  Mills, 
22  R.  I.  347. 

South  Carolina.  —  Boyd  v.  Seaboard  Air  Line 
R.  Co.,  67  S.  Car.  218. 

Tennessee.  —  Chattanooga  Machinery  Co.  V. 
Hargraves,  in  Tenn.  476;  Ritt  V.  True  Tag 
Paint  Co.,  108  Tenn.  646;  Louisville,  etc.,  R. 
Co.  v.  Jackson,  106  Tenn.  438. 

Texas.  —  Peck  v.  Peck,  (Tex.  1905)  87  S. 
W.  Rep.  248  ;  Southern  Kansas  R.  Co.  v.  Sage, 
98  Tex.  438;  Gulf,  etc.,  R.  Co.  v.  Larkin,  98 
Tex.  225,  reversing  (Tex.  Civ.  App.  1904)  80 
S.  W.  Rep.  94  ;  Dupree  v.  Tamborilla,  27  Tex. 
Civ.  App.  603  ;  Southern  Pac.  R.  Co.  v.  Winton, 
27  Tex.  Civ.  App.  503  ;  San  Antonio,  etc.,  R.  Co. 
v.  Lindsey,  27  Tex.  Civ.  App.  316;  Galveston, 
etc.,  R.  Co.  v.  Buch,  27  Tex.  Civ.  App.  283 ; 
Missouri,  etc.,  R.  Co.  v.  Miller,  25  Tex.  Civ. 
App.  460;  El  Paso,  etc.,  R.  Co.  v.  Vizard,  (Tex. 
Civ.  App.  1905)  88  S.  W.  Rep.  457;  St.  Louis 
Southwestern  R.  Co.  v.  Corrigan.  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  554;  Missouri,  etc., 
R.  Co.  v.  Hutchens.  35  Tex.  Civ.  App.  343; 
International,  etc.,  R.  Co.  V.  Reeves,  35  Tex. 
Civ.  App.  162;  Galveston,  etc.,  R.  Co.  v.  But- 
shek,  34  Tex.  Civ.  App.  194;  Jernigan  v.  Hous- 
ton Ice,  etc.,  Co.,  33  Tex.  Civ.  App.  50!  ;  Texas, 
etc.,  R.  Co.  v.  Hartnett,  33  Tex.  Civ.  App.  Idj  ; 
St.  Louis,  etc.,  R.  Co.  v.  Skaggs,  32  Tex.  Civ. 
Anp.  363  :  Missouri,  etc.,  R.  Co.  v.  Blackman, 
*->  Tex.  Civ.  App.  200;  El  Paso,  etc..  R.  Co.  v. 
McComas,  (Tex.  Civ.  App.  1903')  72  S.  W.  Rep. 
<<  :'>:  Galveston,  etc.,  R.  Co.  v.  Collins,  31  Tex. 
Civ.  App.  70 ;  Dupree  v.  Alexander,  29  Tex. 
Civ.  App.  31  ;  Gulf,  etc..  R.  Co.  v.  Hayden, 
29  Tex.  Civ.  App.  280 :  De  la  Vergne  Refrig- 
erating Mach.  Co.  v.  Stahl,  24  Tex.  Civ.  App. 
47i- 

Utah.  —  Johnson  v.  Union  Pac.  Coal  Co.,  28 
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notes  1,  2,  3. 

Utah  46 ;  Hill  v.  Southern  Pac.  R.  Co.,  23  Utah 
04;  Jenkins  v.  Mammoth  Min.  Co.,  24  Utah  513. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Wade, 
102  Va.  140;  Norfolk,  etc.;  R.  Co.  v.  Phillips, 
loo  Va.  362. 

Washington.  —  Smith  v.  Hecla  Min.  Co.,  38 
Wash.  454;  Young  v.  O'Brien,  36  Wash.  570; 
Ralph  t»i  American  Bridge  Co.,  30  Wash.  500  ; 
Costa  1.  Pacific  Coast  Co.,  26  Wash.  138. 

West  Virginia.  —  Fulton  v.  Crosby,  etc.,  Co., 
57  W.  Va.  91. 

Canada.  —  Sim  v.  Dominion  Fish  Co.,  2  Ont. 
L.  Rep.  69. 

Electric  Wire  Poles.  —  It  has  been  held  that 
a  telegraph  company  owes  its  linemen  the  duty 
of  inspecting  the  poles  upon  which  they  are 
required  to  work.  Tracy  v.  Western  Union  Tel. 
Co.,  no  Fed.  Rep.  103. 

But  it  has,  on  the  other  hand,  been  held  that 
an  electric  railway  company  does  not  owe  a 
lineman  in  its  employ  any  duty  to  inspect  the 
poles  which  the  lineman  is  called  upon  to  as- 
cend in  the  course  of  his  work  to  see  whether 
they  are  decayed  and  unsafe.  Kellogg  v.  Den- 
ver City  Tramway  Co.,  18  Colo.  App*  475. 

89.  1.  Inspections  Which  Would  Embarrass 
Work.  —  Randolph  v.  New  York  Cent.,  etc.,  R. 
Co.,  69  N.  J.  L.  420  ;  Peet  v.  H.  Remington,  etc., 
Pulp,  etc.,  Co.,  86  N.  Y.  App.  Div.  101. 

It  has  been  held  that  a  telephone  company  is 
not  liable  to  a  lineman  in  its  employ  for  in- 
juries received  by  the  falling  of  one  of  its 
telephone  poles,  if  the  company  has  not  under- 
taken to  make  an  independent  inspection  before 
requiring  its  lineman  to  climb  any  particular 
pole,  but  has  left  the  duty  of  making  the  neces- 
sary inspection  to  the  linemen.  Britton  v.  Cen- 
tral Union  Telephone  Co.,  (C.  C.  A.)  131  Fed. 
Rep.  844. 

2.  Defects  of  Temporary  Character.  —  Quigley 
v.  Levering,  167  N.  Y.  58,  affirming  50  N.  Y. 
App.  Div.  354;  Yaw  v.  Whitmore,  46  N.  Y.  App. 
Div.  422,  affirmed  without  opinion  167  N.  Y. 
605  ;  Grams  v.  C.  Reiss  Coal  Co.,  125  Wis.  1. 
See  Langdon-Creasy  Co.  v.  Rouse,  72  S.  W. 
Rep.  1 1 13.  24  Ky.  L.  Rep.  2095. 

Adjustment  of  Machinery. —  South  Baltimore 
Car  Works  v.  Schaefer,  96  Md.  88,  94  Am.  St. 
Rep.  560. 

Slackness  of  Belt.  —  Helling  v.  Schindler,  145 
Cal.  303. 

Dullness  of  Knives  in  Planer.  —  A  mere  dull- 
ness of  the  knives  in  a  planer,  produced  by  the 
ordinary  use  thereof,  which  might  be  remedied 
by  the  use  of  a  file  in  the  hands  of  one  of  the 
employees,  has  been  said  to  be  a  defect  of  such 
a  nature  that  the  employer  could  not  be  held 
responsible  therefor  under  ordinary  circum- 
stances. Helling  v.  Schindler,  145  Cal.  303, 
citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  89. 

3.  Simple  Appliances.  —  Amburg  v.  Interna- 
tional Paper  Co.,  97  Me.  327  ;  Dompier  V.  Lewis. 
131  Mich.  144,  9  Detroit  Leg.  N.  299;  Camp- 
bell v.  T.  A.  Gillespie  Co.,  69  N.  J.  L.  279; 
Martin  v.  Highland  Park  Mfg.  Co.,  128  N.  Car. 
264,  83  Am.  St.  Rep.  671  ;  Ehni  v.  National 
Tube  Works  Co.,  203  Pa.  St.  186,  93  Am.  St. 
Rep.  761 ;  Gulf,  etc.,  R.  Co.  if.  Larkin,  98  Tex. 
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90.    (3)  Duty  of  Master  to  Use  Reasonable  Care.  —  See  note  r. 

(4)  What  Constitutes  Reasonable  Care.  —  See  notes  2,  3,  4,  5,  6. 


225,  reversing  (Tex.  Civ.  App.  1904)  80  S.  W. 
Rep.  94,  citing  20  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  89;  O'Brien  v.  Missouri,  etc.,  R.  Co., 
36  Tex.  Civ.  App.  528.  See  Relyea  v.  Toma- 
hawk Pulp,  etc.,  Co.,  110  Wis.  307.  Compere 
Morris  v.  Eastern  R.  Co.,  88  Minn.  112;  Fin- 
nerty  v.  Burnham,  205  Pa.  St.  305. 

Appliances  Whose  Construction  Is  Devolved 
on  the  Workmen.  —  Although  a  master  who  fur- 
nishes  an  appliance  is  charged  with  the  duty  of 
inspecting  its  condition,  where  the  construction 
of  an  appliance  is  devolved  upon  the  workmen 
as  a  part  of  the  work  to  be  performed  by  them 
the  master  is  not  charged  with  the  duty  of 
inspection.  Phoenix  Bridge  Co.  v.  Castleberry, 
(C.  C.  A.)  131  Fed.  Rep.  175. 

Flogging  Hammer.  —  A  flogging  hammer  used 
in  a  machine  shop  for  striking  chisels  and  sim- 
ilar instruments,  when  manufactured  and  fur- 
nished by  the  master,  is  an  implement  within 
the  rule  requiring  the  master  to  furnish  tools 
and  appliances  reasonably  safe  for  the  purpose 
used.  Vant  Hul  v.  Great  Northern  R.  Co.,  90 
Minn.  329. 

Extension  Ladder.  —  A  forty-foot  extension 
ladder  is  not  a  common  tool  or  appliance  which 
the  master  is  under  no  duty  to  inspect. 
Twomhly  v.  Consolidated  Electric  Light  Co.,  98 
Me.  353- 

90.  1.  What  Care  Essential.  —  Illinois  Cent, 
R.  Co.  v.  Coughlin,  ( C.  C.  A.)  132  Fed.  Rep. 
801;  Shea  v.  Pacific  Power  Co..  145  Cal.  680; 
Cleveland,  etc.,  R.  Co.  v.  Snow,  (Ind.  App. 
1905)  74  N.  E.  Rep.  908;  Mooney  v.  Beattie, 
180  Mass.  451  :  Fulton  v.  Grieb  Rubber  Co.,  69 
N.  J.  L.  221  ;  Hopwood  v.  Benjamin  Atha,  etc., 
Co.,  68  N.  J.  L.  707  ;  Young  v.  Mason  Stable 
Co.,  96  N.  Y.  App.  Div.  305  ;  Meehan  v.  Great 
Northern  R.  Co.,  13  N.  Dak.  432;  St.  Louis 
Southwestern  R.  Co.  v.  Corrigan,  (Tex.  Civ, 
App.  1904)  81  S.  W.  Rep.  5S4  ;  Texas  Mexican 
R.  Co.  v.  Mendez,  (Tex.  Civ.  App.  1903)  78  S, 
W.  Rep.  25;  Young  v.  O'Brien,  36  Wash.  570; 
Ketterman  v.  Dry  Fork  R.  Co.,  48  W.  Va.  606 ; 
Kramer  v.  Willy,  109  Wis.  602. 

2.  Reasonable  Care. —  Murphy  v.  Marston  Coal 
Co.,  183  Mass.  38s;  Randolph  v.  New  York 
Cent.,  etc.,  R.  Co.,  69  N.  J.  L.  420  ;  Rowley  v. 
American  Illuminating  Co.,  83  N.  Y.  App.  Div. 
609. 

It  has  been  said  that  "  a  master  must  make 
such  inspection  as  ordinary  prudence  requires, 
involving  the  use  of  such  tests  as  are  known 
to  him  to  be  called  for,  or  as  are  so  commonly 
employed  in  such  inspections  that  he  might 
reasonably  be  deemed  to  have  known  of  them." 
McGrath  7'.  Delaware,  etc.,  R.  Co.,  69  N.  J.  L. 
331,  affirming  68  N.  J.  L.  425. 

Although  it  may  be  the  duty  of  a  master  to 
examine  hoisting  gear  used  in  loading  and  un- 
loading a  vessel,  every  time  it  is  taken  down 
and  put  up,  there  is  no  obligation  to  take 
the  structure  apart  on  each  of  these  examina- 
tions. The  King  Gruffydd,  (C.  C.  A.)  131  Fed. 
Rep.  180. 

In  a  case  in  which  the  accident  resulted  from 
the  removal  by  a  servant  of  a  safeguard  which 
the  master  had  provided,  it  was  said  that  the 


master  "  was  under  no  obligation  to  inspect 
what  it  had  no  reason  to  believe  any  one  of  its 
employees  would  interfere  with,  and  which  he 
had  no  right  to  interfere  with."  Schwandt  v. 
William  Wright  Co.,  126  Mich.  609. 

Inspection  by  Other  Railroad  Company.  —  In  an 
action  to  recover  for  the  death  of  the  plain- 
tiff's intestate,  while  in  the  employ  of  the  de- 
fendant as  an  engineer,  due  to  the  alleged 
defective  condition  of  the  engine,  it  was  said 
that  it  was  competent  for  the  defendant  com- 
pany to  prove  the  general  custom  of  well  regu- 
lated and  prudently  managed  railroad  compa- 
nies with  reference  to  the  time  and  manner  of 
making  inspections  of  their  engines  and  boilers. 
It  was  held  that  it  was  proper  to  sustain  an 
objection  to  the  following  question  propounded 
by  the  defendant's  counsel  :  "  What  was  the 
usual  time  of  railroad  companies  for  inspecting 
engines?  "  The  inquiry,  it  was  said,  should  have 
been  limited  to  the  custom  of  well  regulated 
and  prudently  managed  companies.  Illinois 
Cent.  R.  Co.  v.  Prickett,  210  111.  140,  affirming 

109  111.  App.  468. 

3.  Degree  of  Care  Commensurate  with  Nature  of 
Business. —  Dyas  v.  Southern  Pac.  Co.,  140  Cal. 
296. 

4.  United  States.  — The  King  Gruffydd,  (C. 
C.  A.)  131  Fed.  Rep.  189;  The  Columbia,  124 
Fed.  Rep.  745:  Texas,  etc.,  R.  Co.  v.  Allen,  (C. 
C,  A.)  114  Fed.  Rep.  177. 

Louisiana.  —  Potts  v.  Shreveport  Belt  R.  Co., 

110  La.  i,  98  Am.  St.  Rep.  452. 

Maryland.  —  Baltimore  Boot,  etc.,  Mfg.  Co. 
v.  Jamar,  93  Md.  404,  86  Am.  St.  Rep.  428. 

Minnesota,  —  Jacobson  v.  Johnson,  87  Minn. 
185. 

New  Jersev.  —  Carroll  v.  Tidewater  Oil  Co., 
67  N.  J.  L.  679. 

Neiv  York.  —  Nelson  v.  New  York,  101  N.  Y. 
App.  Div.  18:  Meehan  v.  Atlas  Safe  Moving, 
etc.,  Co,,  94  N.  Y.  App.  Div.  306;  Smith  v.  New 
York,  etc.,  R.  Co.,  86  N.  Y.  App.  Div.  188, 
affirmed  without  opinion  178  N.  Y.  635;  Swen- 
son  v.  Metropolitan  St.  R.  Co.,  78  N.  Y.  App. 
Div.  370  ;  Murphy  v.  Coney  Island,  etc.,  R.  Co., 
65  N.  Y.  App.  Div.  546. 

Ohio.  ■ —  Frolich  v.  d  anker,  1  1  Ohio  Cir.  Dec. 
593,  21  Ohio  Civ,  Ct,  615. 

Tennessee.  —  Chattanooga  Machinery  Co.  v. 
Hargraves,  1 1 1  Tenn.  476. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Collins. 
31  Tex.  Civ.  App  70;  Gulf,  etc.,  R.  Co.  v.  Hay- 
den,  29  Tex.  Civ.  App.  280 ;  De  la  Vergne 
Refrigerating  Mach.  Co.  v.  Stahl,  24  Tex.  Civ. 
App.  471. 

5.  Defects  Such  as  Reasonable  Inspection  Will 
Disclose — United  States.  —  Cecil  v.  American 
Sheet  Steel  Co.,  (C.  C.  A.)  129  Fed.  Rep.  542; 
Diamond  Coal,  etc.,  Co.  v.  Allen,  (C,  C.  A.) 
137  Fed.  Rep.  7015;  Westinghouse  Electric, 
etc.,  Co.  v.  Heimlich,  (C.  C.  A.)  127  Fed. 
Rep.  92. 

Alabama.  - —  Southern  Car,  etc.,  Co.  v.  Jen- 
nings. T37  Ala.  247. 

Georgia.  —  Atlantic,  etc.,  R.  Co.  v.  Reynolds, 
117  Ga.  47;  Baxley  v.  Satilla  Mfg.  Co.,  114  Ga. 
720. 
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!M>.  (5)  Servant's  Right  to  Rely  on  Master  s  Performance  of  Duty.  —  See 
note  7. 

91.  e.  Duty  to  Provide  Sufficient  Force  for  Work.  —  See  notes 
1,  2,  3,  4. 


Illinois.  —  Belt  R.  Co.  v.  Confrey,  m  111. 
App.  473.  affirmed  209  111.  344. 

Indiana.  —  Bedford  Quarries  Co.  v.  Turner, 
(Ind.  App.  1905)  75  N.  E.  Rep.  25. 

Maryland.  —  South  Baltimore  Car  Works  v. 
Schaefcr.  96  Md.  88,  94  Am.  St.  Rep.  560; 
Maryland  Telephone,  etc.,  Co.  v.  Cloman,  97 
Md.  620. 

Massachusetts.  —  Drum  v.  New  England  Cot- 
ton Yarn  Co.,  180  Mass.  113. 

Missouri.  —  Furber  v,  Kansas  City  Bolt,  etc., 
Co.,  185  Mo.  301. 

Neiv  Jersey.  —  Snyder  v.  J.  S.  Rogers  Co.,  69 
X.  J.  I..  347;  McGrath  v.  Delaware,  etc.,  R.  Co., 
69  N.  J.  L.  331,  affirming  68  N.  J.  L.  425  ;  Heng- 
gler  v.  Cohn,  68  N.  J.  L.  240. 

Neiv  York.  —  Smith  v.  New  York  Cent.,  etc., 
R.  Co.,  164  N.  Y.  491  ;  Swenson  v.  Metropolitan 
St.  R.  Co.,  78  N.  Y.  App.  Div.  379:  Stackpole 
v.  Wray,  74  N.  Y.  App.  Div.  310;  Sullivan  v. 
Poor,  fSupm.  Ct.  Tr.  T.)  32  Misc.  (N.  Y.)  575. 

North  Dakota.  —  Meehan  v.  Great  Northern 
R.  Co.,  13  N.  Dak.  432. 

Pennsylvania.  —  Davis  v.  Spencer,  7  Lack. 
Leg.  N.  (Pa.)  95- 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Perry,  36 
Tex.  Civ.  App.  414. 

Wisconsin.  —  Hencke  v.  Ellis,  110  Wis.  532. 

DO.  6.  Defects  Rendering  Appliance  Unsuited 
for  Purpose  Not  Designed.  —  Since  a  master  is  not 
chargeable  with  negligence  because  an  appli- 
ance fails  to  serve  a  purpose  not  intended,  he 
is  not  chargeable  with  negligence  because  he 
has  omitted  to  inspect  so  as  to  discover  that  it 
was  not  suited  for  such  unexpected  and  un- 
intended use.  Babcock  Bros.  Lumber  Co.  v. 
Johnson,  120  Ga.  1030. 

7.  Right  to  Rely  on  Master's  Performance  of 
Duty.  —  Bunker  Hill,  etc.,  Min.,  etc.,  Co.  v. 
Jones,  (C.  C.  A.)  130  Fed.  Rep.  813;  Southern 
R.  Co.  v.  Howell,  135  Ala.  639;  Mt.  Nebo 
Anthracite  Coal  Co.  v.  Williamson,  73  Ark. 
530  ;  McDonnell  v.  Central  of  Georgia  R.  Co., 
118  Ga.  86  ;  Himrod  Coal  Co.  v.  Clark,  197  HI. 
514,  affirming  99  HI.  App.  332;  Momence  Stone 
Co.  v.  Groves,  197  111.  88  ;  Illinois  Steel  Co.  v. 
Mann,  100  111.  App.  367.  affirmed  197  HI.  186; 
Campbell  v.  Railway  Transfer  Co.,  (Minn.  1905) 
104  N.  W.  Rep.  547;  El  Paso,  etc.,  R.  Co.  v. 
Vizard,  (Tex.  Civ.  App.  1905)  88  S.  W.  Rep. 
457 ;  Gulf,  etc.,  R.  Co.  v.  Boyce,  (Tex.  Civ. 
App.  1905)  87  S.  W.  Rep.  395  ;  Missouri,  etc., 
R.  Co.  v.  Hutchens,  35  Tex.  Civ.  App.  343  ; 
Dupree  v.  Alexander,  29  Tex.  Civ.  App.  31. 
See  supra,  cases  supplementing  page  57.  note 
4,  and  infra,  the  cases  supplementing  page  124, 
note  1. 

Servant   under  No  Obligation   to  Inspect.  — 

Morton   v.   Zwierzykowski,   91    111.   App.  462, 
affirmed  192  111.  328. 

91.  1.  Sufficient  Force  for  Work  —  Alabama. 
—  Alabama  G.   S.   R.  Co.  v.  Vail,   142  Ala. 

134. 

Illinois.  —  Supple  v.  Agnew,  191  111.  439. 
Indiana.  —  Diezi  v.  G.  H.  Hammond  Co.,  156 
Ind.  583. 
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Iowa.  —  Cahow  v.  Chicago,  etc.,  R.  Co.,  113 
Iowa  224. 

Kentucky.- — Illinois  Cent.  R.  Co.  v.  Langan, 
116  Ky.  318. 

Minnesota.  —  Peterson  v.  American  Grass 
Twine  Co.,  90  Minn.  343  ;  Dell  v.  McGrath,  92 
Minn.  187. 

Missouri.  —  Haviland  v.  Kansas  City,  etc., 
R.  Co.,  172  Mo.  106;  Lee  v.  Kansas  City  Gas 
Co.,  91  Mo.  App.  612.  See  Meily  v.  St.  Louis, 
etc.,  R.  Co.,  107  Mo.  App.  466. 

Nezv  Hampshire.  —  Hilton  v.  Fitchburg  R. 
Co.,  (N.  H.  1904)  59  Atl.  Rep.  625. 

Nezv  York.  —  Young  v.  Syracuse,  etc.,  R.  Co., 
166  N.  Y.  227,  affirming  45  N.  Y.  App.  Div. 
296;  Aleckson  v.  Erie  R.  Co.,  101  N.  Y.  App. 
Div.  395  ;  O'Connall  v.  Thompson-Starrett  Co., 
72  N.  Y.  App.  Div.  47. 

North  Carolina.  —  Lassiter  v.  Raleigh,  etc., 
R.  Co.,  137  N.  Car.  150. 

Ohio.  —  Pennsylvania  R.  Co.  v.  Hickley,  11 
Ohio  Cir.  Dec.  379,  20  Ohio  Cir.  Ct.  668  ; 
Toomey  v.  Avery  Stamping  Co.,  11  Ohio  Cir. 
Dec.  216,  20  Ohio  Cir.  Ct.  183. 

South  Carolina.  —  Anderson  v.  Southern  R. 
Co.,  70  S.  Car.  490  ;  Biggers  v.  Catawba  Power 
Co.,  72  S.  Car.  264 ;  Bodie  v.  Charleston,  etc., 
R.  Co.,  66  S.  Car.  302,  61  S.  Car.  468. 

Tennessee.  —  Robertson  v.  Cayard,  in  Tenn. 
356. 

Texas.  —  Burns  v.  Merchants,  etc.,  Oil  Co., 
26  Tex.  Civ.  App.  223  ;  Smith  v.  Armour,  (Tex. 
Civ.  App.  1905)  84  S.  W.  Rep.  675;  Bonn 
Galveston,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1904) 
82  S.  W.  Rep.  808  ;  Texas,  etc.,  R.  Co.  v.  Miller, 
36  Tex.  Civ.  App.  240  ;  San  Antonio  Traction  Co. 
v.  De  Rodriguez,  (Tex.  Civ.  App.  1903)  77  S.W. 
Rep.  420  ;  Galveston,  etc.,  R.  Co.  v.  Sherwood, 
(Tex.  Civ.  App.  1902)  67  S.  W.  Rep.  776.  See 
Merchants,  etc.,  Oil  Co.  v.  Burns,  96  Tex.  553, 
reversing  (Tex.  Civ.  App.  1903)  72  S.  W.  Rep. 
626  ;  Gulf,  etc.,  R.  Co.  v.  Elmore,  35  Tex.  Civ. 
App.  56  ;  Hettich  v.  Hillje,  33  Tex.  Civ.  App.  571. 

Washington.  —  Gustafson  v.  Seattle  Trac- 
tion Co.,  28  Wash.  227.  See  Sandquist  v.  In- 
dependent Telephone  Co.,  38  Wash.  313. 

West  Virginia.  —  Fulton  v.  Crosby,  etc.,  Co., 
57  W.  Va.  91. 

See  Rosney  v.  Erie  R.  Co.,  (C.  C.  A.)  135 
Fed.  Rep.  311;  McQueeney  v.  Norcross,  75 
Conn.  381  ;  Garden  City  Wire  Spring  Co.  v. 
Boecher,  94  111.  App.  96 ;  Bertholet  v.  J.  W. 
Bishop  Co.,  187  Mass.  32;  Paoline  v.  J.  W. 
Bishop  Co.,  25  R.  I.  298. 

Lookout  on  Railroad  Trains.  —  Lewis  v.  Vicks- 
burg,  etc.,  R.  Co.,  114  La.  161;  Neider  v. 
Illinois  Cent.  R.  Co.,  108  La.  154- 

Lookout  on  Cars  Switched  upon  Side  Tracks.  — 
Missouri,  etc.,  R.  Co.  v.  Jones,  (Tex.  Civ.  App. 
1903)  75  S.  W.  Rep.  53. 

Watchman  on  Footboard  of  Engine  Backed  Over 
Street  Crossing.  —  Missouri,  etc.,  R.  Co.  v. 
Goss,  31  Tex.  Civ.  App.  300. 

Failure  to  Station  Watchman  to  Give  Warning 
to  Track  Repairer.  —  See  Clark  v.  Manhattan 
R.  Co.,  77  N.  Y.  App.  Div.  284. 
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91.  /.  Master's  Knowledge  of  Defects  and  Dangers  —  (i)  Lia- 
bility for  Injuries  Caused  by  Known  Defects  —  (a)  In  General.  —  See  note  5. 

92.  (b)  Defectt  from  Which  Injury  Not  Reasonably  Anticipated.  —  See  note  2. 

(2)  Necessity  of  Knowledge  or  Means  of  Knowledge  —  (a)  in  General.  — 
See  note  4. 


8tatute  Requiring  Attendants  at  Principal  Door- 
ways in  Mines.  —  Himrod  Coal  Co.  v.  Stevens, 
203  ill.  115,  affirming  104  111.  App.  639. 

Failure  to  Furnish  Sufficient  Force  Must  Be 
Proximate  Cause  of  Accident.  —  McKenna  v. 
Chicago,  etc.,  R.  Co.,  92  Minn.  508,  judgment 
affirmed  on  rehearing  92  Minn.  513;  Zentz  v. 
Chappell,  103  Mo.  App.  208 ;  Lee  v.  Kansas 
City  Gas  Co.,  91  Mo.  App.  612. 

91.  2.  See  the  title  Fellow  Servants,  vol. 
12,  p.  905. 

3.  Knowledge  and   Assumption  of   Risk.  — 

Blundell  v.  Wm.  A.  Miller  Elevator  Mfg.  Co., 
189  Mo.  552  ;  Leitner  v.  Grieb,  104  Mo.  App. 
!73;  O'Connall  v.  Thompson-Starrett  Co.,  72 
N.  Y.  App.  Div.  47;  Bryan  v.  Southern  R.  Co., 
128  N.  Car.  387  ;  Lake  Shore,  etc.,  R.  Co.  v. 
Whidden,  23  Ohio  Cir.  Ct.  85  ;  Pennsylvania 
R.  Co.  v.  Hickley,  11  Ohio  Cir.  Dec.  379,  20 
Ohio  Cir.  Ct.  668  ;  Mayott  v.  Norcross,  24  R.  I. 
187  ;  Haywood  v.  Galveston,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1905)  85  S.  W.  Rep.  433;  Smith  v. 
Armour,  (Tex.  Civ.  App.  1905)  84  S.  W.  Rep. 
675  ;  Texas,  etc.,  R.  Co.  v.  Miller,  36  Tex.  Civ. 
App.  240  ;  San  Antonio  Traction  Co.  v.  De 
Rodriguez,  (Tex.  Civ.  App.  1903)  77  S.  W. 
Rep.  420. 

4.  Illinois  Cent.  R.  Co.  t\  Langan,  116  Ky. 
318. 

5.  Defects  Known  or  Which  Should  Have  Be«n 
Known  to  Master  —  United  States.  —  Sink  v. 
Sikes  Co.,  134  Fed.  Rep.  144;  The  Westport, 
131  Fed.  Rep.  815. 

District  of  Columbia.  —  Klopfer  v.  District 
of  Columbia,  25  App.  Cas.  (D.  C.)  41,  citing 
20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  91. 

Illinois.  — ■  Montgomery  Coal  Co.  v.  Bar- 
ringer,  109  111.  App.  185 ;  Knickerbocker  Ice 
Co.  v.  Bernhardt,  95  111.  App.  23. 

Indiana.  —  Consumers'  Paper  Co.  v.  Eyer. 
160  Ind.  424;  Consolidated  Stone  Co.  v.  Mor- 
gan, 160  Ind.  241  ;  Pittsburgh,  etc.,  R.  Co.  v. 
Elwood,  25  Ind.  App.  671  ;  Diamond  Block 
Coal  Co.  v.  Cuthbertson,  (Ind.  App.  1903)  67 
N.  E.  Rep.  558. 

Kentucky.  —  East  Jellico  Coal  Co.  v.  Golden, 
79  S.  W.  Rep.  291,  25  Ky.  L.  Rep.  2056;  Con- 
rad Tanning  Co.  v.  Munsey,  76  S.  W.  Rep.  841, 
25  Ky.  L.  Rep.  936  ;  Coleman  v.  Pittsburg, 
etc..  R.  Co.,  63  S.  W.  Rep.  39,  23  Ky.  L.  Rep. 
401  ;  Southern  R.  Co.  v.  Cooper,  62  S.  W.  Rep. 
858,  23  Ky.  L.  Rep.  290. 

Louisiana.  —  Broadfoot  v.  Shreveport  Cotton 
Oil  Co.,  m  La.  467;  Burns  v.  Ruddock-Orleans 
Cypress  Co.,  114  La.  247. 

Maine.  —  Cowett  v.  American  Woolen  Co., 
97  Me.  543. 

Minnesota.  —  Kerrigan  v.  Chicago,  etc.,  R. 
Co.,  86  Minn.  407  ;  Gray  v.  Commutator  Co.,  85 
Minn.  463. 

Missouri.  —  Markey  v.  Louisiana,  etc.,  R. 
Co.,  185  Mo.  348  ;  Pauck  v.  St.  Louis  Dressed 
Beef,  etc.,  Co.,  159  Mo.  467  ;  Zongker  v.  Peo- 
ple's Union  Mercantile  Co.,  110  Mo.  App.  382; 


Hester  v.  Jacob  Dold  Packing  Co.,  95  Mo.  App. 
16;  Zellars  v.  Missouri  Water,  etc.,  Co.,  92 
Mo.  App.  107  ;  Herbert  v.  Mound  City  Boot, 
etc.,  Co.,  90  Mo.  App.  305  ;  Devore  v.  St.  Louis, 
etc.,  R.  Co.,  86  Mo.  App.  429  ;  Hester  v.  Jacob 
Dold  Packing  Co.,  84  Mo.  App.  451. 

Neiv  Hampshire.  —  Smith  v.  Boston,  etc.,  R. 
Co.,  (N.  H.  1905)  61  Atl.  Rep.  359. 

New  York. — •  Simone  v.  Kirk,  173  N.  Y.  7,  re- 
versing 57  N.Y.  App.  Div.  461  ;  Jarvis  v.  North- 
ern New  York  Marble  Co.,  55  N.  Y.  App.  Div. 
272  ;  Dzinbienski  v.  J.  L.  Mott  Iron  Works,  56 
N.  Y.  App.  Div.  58  ;  Wiedeman  v.  Everard,  56 
N.  Y.  App.  Div.  358,  appeal  dismissed  without 
opinion  166  N.  Y.  598  ;  Kiras  v.  Nichols  Chemi- 
cal Co.,  59  N.  Y.  App.  Div.  79  ;  Franck  v. 
American  Tartar  Co.,  91  N.  Y.  App.  Div.  571  ; 
O'Donnell  v.  Welz,  97  N.  Y.  App.  Div.  286. 

Ohio.  —  Wellston  Coal  Co.  v.  Smith,  65  Ohio 
St.  70,  87  Am.  St.  Rep.  547  ;  Forest  City  Stone 
Co.  v.  Richardson,  12  Ohio  Cir.  Dec.  177,  22 
Ohio  Cir.  Ct.  139. 

Oregon.  —  Busch  v.  Robinson,  (Oregon  1905) 
81  Pac.  Rep.  237. 

Pennsylvania.  —  Schiglizzo  v.  Dunn,  211  Pa. 
St.  253,  107  Am.  St.  Rep.  549. 

Rhode  Island.  —  Vartanian  v.  New  York, 
etc.,  R.  Co.,  25  R.  I.  398  ;  Petrarca  v.  Quidnick 
Mfg.  Co.,  27  R.  I.  265. 

Texas.  —  Southern  Pac.  R.  Co.  v.  Winton, 
27  Tex.  Civ.  App.  503  ;  San  Antonio,  etc.,  R. 
Co.  v.  Hahl,  (Tex.  Civ.  App.  1904)  83  S.  W. 
Rep.  27  ;  Bonn  v.  Galveston,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1904)  82  S.  W.  Rep.  808;  St.  Louis 
Southwestern  R.  Co.  v.  Arnold,  32  Tex.  Civ. 
App.  272  ;  General  Electric  Co.  v.  Murray,  32 
Tex.  Civ.  App.  226 ;  Missouri,  etc.,  R.  Co.  v. 
Baker,  (Tex.  Civ.  App.  1902)  68  S.  W.  Rep. 
556;  Pledger  v.  Texas  Cent.  R.  Co.,  (Tex.  Civ. 
App.  1902)  68  S.  W.  Rep.  516,  69  S.  W.  Rep. 
92  ;  Smith  v.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1 901)  65  S.  W.  Rep.  83. 

Utah.  —  Morgan  v.  Mammoth  Min.  Co.,  26 
Utah  174. 

Washington.  —  Rush  v.  Spokane  Falls,  etc., 
R.  Co.,  23  Wash.  501. 

Wisconsin.  —  Baumann  v.  C.  Reiss  Coal  Co., 
118  Wis.  330. 

Canada.  —  Godwin  v.  Newcombe,  1  Ont.  L. 
Rep.  525. 

Means  of  Knowledge. —  The  master  is  liable 
where  the  circumstances  are  such  that  he  ought 
to  have  had  notice  of  the  defective  condition 
of  the  cause  of  the  injury,  whether  he  had 
actual  notice  or  knowledge  or  not.  The  master 
cannot  screen  himself  from  liability  upon  the 
ground  that  he  did  not  know  of  the  defects  in 
his  appliances  if  he  might  have  known  of  them 
by  the  exercise  of  due  care.  Missouri  Mallea- 
ble Iron  Co.  v.  Dillon,  206  111.  145. 

92.  2.  Improbability  of  Injury.  —  Chicago 
Bridge,  etc.,  Co.  v.  Hayes,  91  111.  App.  269. 

4.  Necessity  of  Knowledge  or  Means  of  Knowl- 
edge—  California.  —  Thompson     v.  California 
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DII.     (b)  Defects  in  Original  Construction.  — Sec  notes  I,  2. 

(3)  Notice  or  Knowledge  Inferable  from  Length  of  Time.  — See  note  3. 
94.    (4)  Notice  to  Master's  Representative.  —  See  note  2. 

(5)  Time  Alloivcd  Master  to  Remedy  Defect.  —  See  notes  3,  4. 


Constr.  Co.,  (Cal.  1905)  82  Pac.  Rep.  367,  citing 
20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  92. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Smith,  208 
111.  608 ;  Chicago,  etc.,  R.  Co.  v.  Merriman,  95 
111.  App.  628  ;  Garden  City  Wire  Spring  Co.  v. 
Boecher,  94  111.  App.  96. 

Indiana.  —  Cleveland,  etc.,  R.  Co.  v.  Snow, 
(,Ind.  App.  1905)  74  N.  E.  Rep.  908. 

Kentucky.  —  Collins  v.  Louisville,  etc.,  R.  Co., 
(Ky.  1905)  86  S.  W.  Rep.  973. 

Louisiana.  —  Neider  v.  Illinois  Cent.  R.  Co., 
108  La.  154. 

Maine.  —  Moore  v.  Stetson,  96  Me.  197. 

Maryland.  —  Buttner  v.  South  Baltimore 
Steel  Car,  etc.,  Co.,  101  Md.  168;  Maryland 
Telephone,  etc.,  Co.  v.  Cloman,  97  Md.  620  ;  Na- 
tional Enameling,  etc.,  Co.  v.  Brady,  93  Md, 
646. 

Massachusetts.  —  Wyman  v.  Clark,  180  Mass. 
173- 

Missouri.  —  Wojtylak  v.  Kansas,  etc.,  Coal 
Co.,  188  Mo.  260;  Mueller  v.  La  Prelle  Shoe 
Co.,  109  Mo.  App.  506;  Glasscock  v.  Swofford 
Bros.  Dry  Goods  Co.,  106  Mo.  App.  657  ;  Frank- 
lin v .  Missouri,  etc.,  R.  Co.,  97  Mo.  App.  473  ; 
Zellars  v.  Missouri  Water,  etc.,  Co.,  92  Mo.  App. 
107;  Hester  v.  Jacob  Dold  Packing  Co.,  84  Mo. 
App.  451  ;  Abbott  v.  Marion  Min.  Co.,  112  Mo. 
App.  550;  Lee  v.  St.  Louis,  etc.,  R.  Co.,  U2 
Mo.  App.  372  ;  Kelley  v.  Chicago,  etc.,  R.  Co., 
105  Mo.  App.  365  ;  McCready  v.  Stepp,  104  Mo. 
App.  340. 

Montana.  —  Shaw  v.  New  Year  Gold  Mines 
Co.,  31  Mont,  138. 

Nebraska.  — .  Lincoln  Gas,  etc.,  Co.  v.  Thomas, 
(Neb.  1905)  104  N.  W.  Rep.  153;  Cudahy  Pack- 
ing Co.  v.  Roy,  (Neb.  1904)  99  N.  W.  Rep.  231. 

New  York.  —  Welsh  v.  Cornell,  168  N.  Y. 
508,  reversing  49  N.  Y.  App.  Div.  203  ;  Smith 
v.  New  York  Cent.,  etc.,  R.  Co.,  164  N.  Y,  491  ; 
Quinn  v.  Baird,  49  N.  Y.  App.  Div.  270,  affirmed 
without  opinion  172  N.  Y.  631  ;  Hughes  v.  Rus- 
sell, 104  N.  Y.  App.  Div.  144;  Dolan  v.  New 
York  Sanitary  Utilization  Co.,  104  N.  Y.  App. 
Div.  14  ;  Stackpole  v.  Wray,  99  N.  Y.  App.  Div. 
262,  affirmed  182  N.  Y.-  567  ;  Haughey  v. 
Thatcher,  89  N.  Y.  App.  Div.  375  ;  O'Connell  v. 
Clark,  75  N.  Y.  App.  Div.  619  ;  Sullivan  v.  Poor, 
(Supm.  Ct.  Tr.  T.)  32  Misc.  (N.  Y.)  575- 

North  Carolina.  —  Bryan  v.  Southern  R.  Co., 
:28  N.  Car.  387;  Martin  v.  Highland  Park  Mfg. 
Co.,  128  N.  Car.  264.  83  Am.  St.  Rep.  671. 

North  Dakota.  —  Meehan  v.  Great  Northern 
R.  Co.,  13  N.  Dak.  432. 

Ohio.  —  Record  v.  Dean,  11  Ohio  Cir.  Dec. 
808;  Cleveland,  etc.,  R.  Co.  v.  Ullom,  11  Ohio 
Cir.  Dec.  321,  20  Ohio  Cir.  Ct.  512. 

Pennsylvania.  —  Surles  v.  Kistler,  202  Pa.  St. 
289. 

Rhode  Island. — Venbuvr  v.  Lafayette  Worsted 
Mills,  27  R.  T.  89 ;  Dwyer  v.  Shaw,  22  R.  I.  648. 

Texas.  —  Direct  Nav.  Co.  v.  Anderson,  29 
Tex.  Civ.  App.  65  ;  Hirsch  v.  Ashe,  35  Tex.  Civ. 
App.  40.=;  :  Texas,  etc.,  R.  Co.  v.  Lee,  32  Tex. 
Civ.  App.  23. 


Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Poole,  100 
Va.  148,  4  Va.  Sup.  Ct.  42. 

Washington.  —  Metzler  v.  McKenzie,  34 
Wash.  470;  Lynch  v.  North  Yakima,  37  Wash. 
657;  Wilson  v.  Northern  Pac.  R.  Co.,  31  Wash. 
67. 

West  Virginia.  —  Ketterman  v.  Dry  Fork  R. 
Co.,  48  W.  Va.  606. 

Wisconsin.  —  Groth  v.   Thomann,    110  Wis. 

488. 

Canada.  —  Dugal  v.  Peoples  Bank,  34  N. 
Bruns.  581. 

See  Kopf  v.  Monroe  Stone  Co.,  133  Mich. 
286,  10  Detroit  Leg.  N.  185.  See  supra,  this 
title,  the  cases  supplementing  page  78,  note  4. 

93.  1.  Structural  Defects.  —  Brinkmeier  v. 
Missouri  Pac.  R.  Co.,  69  Kan.  738,  quoting  20 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  93 ; 
Finnerty  v.  Burnham,  205  Pa.  St.  305,  quoting 
20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  93. 

2.  Brinkmeier  v.  Missouri  Pac.  R.  Co.,  69 
Kan.  738,  quoting  20  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  93  ;  Finnerty  v.  Burnham,  205  Pa. 
St.  305,  quoting  20  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  88. 

3.  Defects  Discoverable  by  Ordinary  Care.  — 
Branz  v.  Omaha,  etc.,  R.,  etc.,  Co.,  120  Iowa 
406;  Cushman  v.  Carbondale  Fuel  Co.,  116  Iowa 
618;  Lore  v.  American  Mfg.  Co.,  160  Mo.  608; 
Markey  v.  Louisiana,  etc.,  R.  Co.,  185  Mo.  348; 
Houts  v.  St.  Louis  Transit  Co.,  108  Mo.  App. 
686;  Simone  v.  Kirk,  173  N.  Y.  7,  reversing  57 
N.  Y.  App.  Div.  461  ;  Franck  v.  American  Tar- 
tar Co.,  91  N.  Y.  App.  Div.  571  ;  Toomey  v. 
Avery  Stamping  Co.,  11  Ohio  Cir.  Dec.  216,  20 
Ohio  Cir.  Ct.  183 :  St.  Louis,  etc..  R.  Co. 
v.  Skaggs,  32  Tex.  Civ.  App.  363  ;  Jenkins  v. 
Mammoth  Min.  Co.,  24  Utah  513;  Meyers  v. 
Falk,  99  Va.  385,  3  Va.  Sup.  Ct.  273.  See 
Robert  Portner  Brewing  Co.  v.  Cooper,  120  Ga. 
20  ;  McGarrity  v.  New  York,  etc.,  R.  Co.,  25  R. 
I.  269. 

94.  2.  It  has  been  held  that  notice  of  the 
defective  condition  of  a  mine  to  the  mine  man- 
ager and  fire  boss  constitutes  notice  to  the 
owner.    Riverton  Coal  Co.  v.  Shepherd,  207  111. 

395- 

3.  Knowledge  Without  Opportunity  to  Act  Not 
Negligence.  —  Chicago,  etc.,  R.  Co.  v.  Merriman, 
95  111.  App.  628  ;  Thayer  v.  Smoky  Hollow  Coal 
Co.,  121  Iowa  I2T  ;  Pavey  v.  St.  Louis,  etc.,  R. 
Co.,  85  Mo.  App.  218;  Kelley  v.  Chicago,  etc., 
R.  Co.,  105  Mo.  Anp.  365.  But  see  Chicago, 
etc..  R.  Co.  v.  Tackett,  33  Tnd.  App.  379. 

4.  Must  Remedy  Defect  in  Reasonable  Time.  — 
Chicago,  etc.,  R.  Co.  v.  Tackett.  33  Ind.  App. 
379:  Elmore  v.  Seaboard  Air  Line  R.  Co.,  130 
N.  Car.  506,  rehearing  13T  N.  Car.  569,  second 
rehearing  132  N.  Car.  865. 

In  Franck  v.  American  Tartar  Co.,  91  N.  Y. 
App.  Div.  571.  the  court,  by  Tenks,  J.,  in  answer 
to  the  contention  of  counsel  that  the  master, 
after  discovery  of  defects,  is  entitled  to  a 
reasonable  time  to  make  repairs,  su'd :  "  So 
far  as  this  proposition  is  in  the  case,  it  niny  be 
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94.  g.  Duty  to  Warn  and  Instruct  Servant 
Defects  or  Dangers  —  (a)  Statement  of  Kule.  —  See  note  5. 


(1)  As  to  Obvious 


said  that  the  jury  were  entitled  to  find  that  the 
defendant  ought,  in  the  exercise  of  reasonable 
care,  to  have  known  some  time  before  this  ac- 
cident that  the  wooden  top  of  the  vat  was  rot- 
ten. But,  in  any  event,  it  surely  is  not  the  law 
that,  when  the  master  is  apprised  of  a  defective 
place,  he  is  not  liable  if  he  continues  to  offer 
it  to  the  servant,  provided  an  accident  happens 
before  he  can  with  due  diligence  make  the  place 
safe.    I  know  of  no  such  interval  of  immunity." 

94.  5.  No  Duty  to  Warn  of  Patent  Dangers  — 
United  States.  —  National  Biscuit  Co.  v.  Nolan, 
(C.  C.  A.)  138  Fed.  Rep.  6;  Fortin  v.  Manville 
Co.,  128  Fed.  Rep.  642. 

Alabama.  —  Melton  v.  E.  E.  Jackson  Lumber 
Co.,  133  Ala.  580;  North  Birmingham  St.  R. 
Co.  v.  Wright,  130  Ala.  419. 

Connecticut.  —  Dickenson  v.  Vernon,  77 
Conn.  537  ;  Morris  v.  Winchester  Repeating 
Arms  Co.,  73  Conn.  680. 

Georgia.  —  Evans  t'.  Josephine  Mills,  119  Ga. 
448  ;  Crown  Cotton  Mills  v.  McNally,  123  Ga.  35. 

Illinois.  —  Mobile,  etc.,  R.  Co.  v.  Vallowe,  214 
111.  124,  affirming  115  111.  App.  621;  Chicago, 
etc.,  R.  Co.  v.  Bell,  209  111.  25,  reversing  111 
111.  App.  280;  Reynolds  v.  Grace,  115  111.  App. 
473;  Electrical  Installation  Co.  v.  Kelly,  110 
111.  App.  334  ;  Illinois  Cent.  R.  Co.  v.  Brown, 
107  111.  App.  512;  American  Malting  Co.  v. 
Lelivelt,  101  111.  App.  320;  Anderberg  v.  Chi- 
cago, etc.,  R.  Co.,  98  111.  App.  207  ;  Brown  Hoist- 
ing, etc.,  Mach.  Co.  v.  Bennett,  96  111.  App. 
514;  Chicago  Edison  Co.  v.  Davis,  93  111.  App. 
284,  affirmed  195  111.  31  ;  Marsden  Co.  v.  John- 
son, 89  111.  App.  100.  See  Iroquois  Furnace 
Co.  v.  McCrea,  91  111.  App.  337,  affirmed  191 
111.  340. 

Indiana.  —  Corning  Steel  Co.  v.  Pohlplatz,  29 
Ind.  App.  250. 

Iowa.  —  Wilder  v.  Great  Western  Cereal  Co., 
(Iowa  1905)  104  N.  W.  Rep.  434;  Campbell  v. 
Illinois  Cent.  R.  Co.,  124  Iowa  302. 

Kentucky.  —  McCormick  Harvesting  Mach. 
Co.  v.  Liter,  66  S.  W.  Rep.  761,  23  Ky.  L.  Rep. 
2154;  Coleman  v.  Pittsburg,  etc.,  R.  Co.,  63  S. 
W.  Rep.  39,  23  Ky.  L.  Rep.  401. 

Maine.  —  Bryant   v.   Great    Northern  Paper 
Co.,  100  Me.  171. 

Massachusetts.  —  O'Keeffe  v.  John  P.  Squire 
Co.,  188  Mass.  210;  Chisholm  v.  Donovan.  188 
Mass.  378  ;  Daniels  v.  New  England  Cotton  Yarn 
Co.,  188  Mass.  260;  Nye  v.  Dutton,  187  Mass. 
549:  Meehan  v.  Holyoke  St.  R.  Co.,  186  Mass. 
Si  1  ;  Hofn  auer  v.  R.  H.  White  Co.,  186  Mass. 
47 ;  Gavin  v.  Fall  River  Automatic  Telephone 
Co.,  185  Mass.  78;  Arkland  v.  Taber-Prang  Art 
Co.,  184  Mass.  243;  Buston  v.  Harvard  Brew- 
ing Co.,  183  Mass.  438:  Harrington  v.  Union 
Cotton  Mfg.  Co.,  182  Mass.  566;  Gaudct  v. 
Stansfield,  182  Mass.  451  :  Conner  v.  Draper 
Co.,  182  Mass.  184;  Ward  v.  Connor,  182  Mass. 
170;  Chmiel  V.  Thorndike  Co.,  182  Mass.  112; 
Dene  v.  Arnold  Print  Works,  181  Mass.  560; 
Ladd  v.  Brockton  St.  R.  Co.,  180  Mass.  454; 
Silvia  v.  Sagamore  Mfg.  Co..  177  Mass. 
476;  Hoard  v.  Blackstone  Mfg.  Co.,  177  Mass. 
6g  ;  I.emoine  v.  Aldrich,  177  Mass.  89;  Sullivan 
v.  Simplex  Electrical  Co.,  178  Mass,  35. 
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Michigan.  — ■  Erickson  v.  Cummer  Mfg.  Co., 
(Mich.  1905)  103  N.  W.  Rep.  828,  12  Detroit 
Leg.  N.  194;  Hathaway  v.  Washington  Milling 
Co.,  139  Mich.  708;  Harrison  v.  Detroit,  etc., 
R.  Co.,  137  Mich.  78,  11  Detroit  Leg.  N.  228; 
Mushinski  v.  Vincent,  135  Mich.  26,  10  Detroit 
Leg.  N.  658;  Berlin  v.  Mershon,  132  Mich.  183, 
9  Detroit  Leg.  N.  575  ;  Willis  v.  Besser-Church- 
ill  Co.,  126  Mich.  659,  8  Detroit  Leg.  N.  199; 
Davis  v.  Port  Huron  Engine,  etc.,  Co.,  126 
Mich.  429. 

Minnesota.  —  Jensen  v.  Regan,  92  Minn.  323; 
Boyer  v.  flastern  R.  Co.,  87  Minn.  367. 

Missouri.  —  Rogers  v.  Meyerson  Printing  Co., 
103  Mo.  App.  683;  Mueller  v.  La  Prelle  Shoe 
Co.,  109  Mo.  App.  506;  Herbert  v.  Mound  City 
Boot,  etc.,  Co.,  90  Mo.  App.  305. 

New  Hampshire.  —  Thomas  v.  Exeter,  etc., 
St.  R.  Co..  (N.  H.  1904)  58  Atl.  Rep.  838; 
O'Hare  v.  Cocheco  Mfg.  Co.,  71  N.  H.  104,  93- 
Am.  St.  Rep.  499. 

New  Jersey.  —  Tompkins  v.  Marine  Engine, 
etc.,  Co.,  70  N.  J.  L.  330;  Carrington  v.  Muel- 
ler, 65  N.  J.  L.  244. 

New  York. —  Dillon  v.  National  Coal  Tar 
Co.,  181  N.  Y.  215;  Maltbie  v.  Belden,  167 
N.  Y.  307,  reversing  45  N.  Y.  App.  Div.  384; 
Vykess  v.  Duncan  Co.,  88  N.  Y.  App.  Div. 
129;  Koren  v.  National  Conduit,  etc.,  Co.,  82 
N.  Y.  App.  Div.  527,  affirmed  without  opinion 
179  N.  Y.  552;  Wahl  v.  Chatillon,  56  X.  Y. 
App.  Div.  554. 

North  Carolina.  —  Kiser  v.  Hot  Springs 
Barytes  Co.,  131  N.  Car.  595. 

Ohio.- — -Diamond  Rubber  Co.  v.  McClurg,  26 
Ohio  Cir.  Ct.  481  ;  Wainright  v.  Lake  Shore, 
etc.,  R.  Co.,  11  Ohio  Cir.  Dec.  530. 

Pennsylvania.  —  Cracraft  V.  Bessemer  Lime- 
stone Co.,  210  Pa.  St.  15;  Gallagher  v.  Snell- 
enburg,  210  Pa.  St.  642;  Baldwin  v.  Urne>\  206 
Pa.  St.  459  ;  McGinnis  v.  Kerr,  204  Pa.  St. 
615  ;  Casey  v.  Pennsylvania  Asphalt  Paving  Co., 
198  Pa.  St.  348;  Cunningham  v.  Ft.  Pitt  Bridge 
Works,  197  Pa.  St.  625;  Fricker  v.  Penn  Bridge 
Co.,  197  Pa.  St.  442. 

Rhode  Inland.  —  Frangiose  v.  Horton,  26  R. 
I.  291  :  Paoline  v.  J.  W.  Bishop  Co.,  25  R.  I. 
208;  Russell  v.  Riverside  Worsted  Mills,  24  R. 
I.  591  ;  Baumler  v.  Narragansett  Brewing  Co., 
23  R.  I.  430;  Pintorelli  v.  Horton.  22  R.  I  374. 

South  Carolina.  —  Martin  v.  Royster  Guano 
Co.,  72  S.  Car.  237. 

Tennessee.  —  Ferguson  v.  Phornix  Cotton 
Mills,  106  Tenn.  236. 

Texas.  —  Waxahachie  Cotton  Oil  Co.  v.  Mc- 
Lain,  27  Tex.  Civ.  App.  334 ;  Ladonia  Cotton 
Oil  Co.  v.  Shaw.  27  Tex.  Civ.  App.  65  ;  Texas, 
etc.,  R.  Co.  v.  Sherman,  (Tex.  Civ.  App.  1905) 
87  S.  W.  Rep.  887  :  Tucker  v.  National  Loan, 
etc.,  Co.,  35  Tex.  Civ.  App.  474  :  Seery  v.  Gulf, 
etc.,  R.  Co.,  34  Tex.  Civ.  App.  89 :  Parish  v. 
Missouri,  etc.,  R.  Co.,  (Tex.  Civ.  Apt).  1903) 
76  S.  W.  Rep.  234  ;  St.  Louis  Southwestern  R. 
Co.  v.  Austin,  (Tex.  Civ.  App.  1903)  72  S.  W. 
Rep.  212;  Moore  v.  Missouri,  etc.,  R.  Co.,  30 
Tex.  Civ.  App.  266. 

Washington.  —  Woods  v.  Northern  Pac.  R, 
Co.,  36  Wash.  658. 
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95.    (2)  As  to  Latent  Defects  or  Dangers.  —  See  note  2. 


Wisconsin.  —  Groth  v,  Thomnnn,  no  Wis. 
488;  Wagner  v.  Piano  Mfg.  Co.,  110  Wis.  48. 

See  Grayson-McLeod  Lumber  Co.  v.  Carter, 
(Ark.  1905)  88  S.  W.  Rep.  597.  See  dissenting 
opinion  by  Archbald,  D.  J.,  in  Pennsylvania  R. 
Co.  v.  Jones,  (C.  C.  A.)  123  Fed.  Rep.  753, 
citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  94. 

It  has  been  held  that  working  in  close  prox- 
imity to  a  large,  heavy,  metallic  shaft  revolving 
at  an  exceedingly  rapid  rate  of  speed  is  so 
obviously  attended  with  danger  that  the  same 
should  be  apparent  to  any  adult  of  ordinary 
common  sense,  in  the  least  degree  familiar  with 
the  operation  of  machinery  of  this  kind;  and 
it  is  not,  in  such  a  case,  incumbent  upon  an 
employer  to  give  to  an  employee  of  the  de- 
scription above  indicated  any  warning  of  the 
existence  of  such  danger.  Commercial  Guano 
Co.  v.  Neather,  114  Ga.  416. 

95.  2.  Latent  Dangers  —  United  States.  — 
Mountain  Copper  Co.  v.  Pierce,  (C.  C.  A.)  136 
Fed.  Rep.  150;  The  Anchoria,  113  Fed.  Rep. 
982,  affirmed  without  opinion  (C.  C.  A.)  120 
Fed.  Rep.  1017;  Ellis  v.  Northern  Pac.  R.  Co., 
103  Fed.  Rep.  416.  See  Western  Union  Tel. 
Co.  v.  Burgess,  (C.  C.  A.)  108  Fed.  Rep.  26. 

Calif orni'l.  —  Tedford  v.  Los  Angeles  Electric 
Co.,  134  Cal.  76. 

Colorado.  —  Holshouser  v.  Denver  Gas,  etc., 
Co.,  18  Colo.  App.  431  ;  Colorado  City  v.  Liafe, 
28  Colo.  468. 

District  of  Columbia.  —  Staubley  v.  Potomac 
Electric  Power  Co.,  21  App.  Cas.  (D.  C.)  160. 

Georgia.  —  Crown  Cotton  Mills  v.  McNally, 
123  Ga.  35. 

Illinois. — -Mobile,  etc.,  R.  Co.  v.  Vallowe, 
214  111.  124,  affirming  115  111.  App.  621  ;  Shickle- 
Harrison,  etc.,  Iron  Co.  v.  Beck,  212  111.  268; 
Chicago,  etc.,  R.  Co.  v.  Bell,  209  111.  25  ;  Morris 
V.  Malone,  200  111.  132,  93  Am.  St.  Rep.  180; 
(  hicago,  etc.,  R.  Co.  v.  Spurney,  197  111.  471  ; 
Western  Tube  Co.  v.  Polobinski,  192  111.  113, 
affirming  94  111.  App.  640  ;  Illinois  Steel  Co.  v. 
McNulty,  105  III.  App.  594;  Pittsburg,  etc., 
R.  Co.  v.  Hewitt,  102  111.  App.  428,  affirmed  202 
III.  28 ;  McFarland  v.  Edmunds  Mfg.  Co.,  97 
111.  App.  629. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Parish, 
28  Ind.  App.  189,  91  Am.  St.  Rep.  120. 

Iowa.  —  Klaffke  v.  Bettendorf  Axle  Co.,  125 
Iowa  223;  Norris  v.  Cudahy  Packing  Co.,  124 
Iowa  478;  Vohs  v.  A.  E.  Shorthill  Co.,  124  Iowa 
471  ;  Crane  v.  Chicago,  etc.,  R.  Co.,  124  Iowa 
81. 

Kansas.  —  Consolidated  Kansas  City  Smelt- 
ing, etc.,  Co.  v.  Sharber,  (Kan.  1905)  81  Pac. 
Rep.  476  ;  Brower  v.  Timreck,  66  Kan.  770. 

Kentucky.  —  Collins  v.  Louisville,  etc.,  R. 
Co.,  (Ky.  1905)  86  S.  W.  Rep.  973  ;  Harp  v. 
Cumberland  Telephone,  etc.,  Co.,  80  S.  W.  Rep. 
510,  25  Ky.  L.  Rep.  2133  ;  Conrad  Tanning  Co. 
v.  Munsey,  76  S.  W.  Rep.  841,  25  Ky.  L.  Rep. 
936  ;  Shanks  v.  Citizens'  Gen.  Electric  Co.,  76 
S.  W.  Rep.  379.  25  Ky.  L.  Rep.  8ri. 

Louisiana.  —  Thompson  v.  New  Orleans,  etc., 
R.  Co.,  108  La.  52 ;  Stewart  v.  Texas,  etc.,  R. 
Co.,  113  La.  525  ;  Daly  v.  Kiel,  106  La.  170. 

Maine.  —  Erickson  v.  Monson  Consol.  Slate 


Co.,  100  Me.  107;  Welch  v.  Bath  Iron  Works, 
98  Me.  361. 

Massachusetts.  —  Dolan  v.  Boott  Cotton 
Mills,  185  Mass.  576;  Manning  v.  Excelsior 
Laundry  Co.,  189  Mass.  231  ;  Joyce  v.  American 
Writing  Paper  Co.,  184  Mass.  230;  Grimaldi 
v.  Lane,  177  Mass.  565  ;  Jarvis  v.  Coes  Wrench 
Co.,  177  Mass.  170. 

Michigan.  —  Kopf  v.  Monroe  Stone  Co., 
(Mich.  1905)  104  N.  W.  Rep.  313,  12  Detroit 
Leg.  N.  319;  La  Barre  v.  Grand  Trunk  West- 
ern R.  Co.,  133  Mich.  192,  10  Detroit  Leg.  N. 
146;  Barr  v.  Guelph  Patent  Cask  Co.,  129 
Mich.  278,  8  Detroit  Leg.  N.  956;  Chilson  v. 
Lansing  Wagon  Works,  128  Mich.  43,  8  Detroit 
Leg.  N.  520. 

Minnesota.  —  Dell  v.  McGrath,  92  Minn.  187; 
Kohout  v.  Newman,  (Minn.  1905)  104  N.  W. 
Rep.  764 ;  Torske  v.  Commonwealth  Lumber 
Co.,  86  Minn.  276 ;  Gray  v.  Commutator  Co., 
85  Minn.  463  ;  Peterson  v.  American  Grass 
Twine  Co.,  90  Minn.  343. 

Missouri.  —  Cameron  v.  B.  Roth  Tool  Co., 
108  Mo.  App.  265;  Nickel  v.  Columbia  Paper 
Stock  Co.,  95  Mo.  App.  226  ;  Gibson  v.  Midland 
Bridge  Co.,  112  Mo.  App.  594. 

Montana.  —  Allen  v.  Bell,  32  Mont.  69. 

Neiv  Hampshire.  —  Miller  v.  Boston,  etc., 
R.  Co.,  (N.  H.  1905)  61  Atl.  Rep.  360  ;  Kasjeta 
v.  Nashua  Mfg.  Co.,  (N.  H.  1904)  58  Atl.  Rep. 
874;  Thomas  v.  Exeter,  etc.,  St.  R.  Co.,  (N.  H. 
1904)  58  Atl.  Rep.  838  ;  Murray  v.  Boston,  etc., 
R.  Co.,  72  N.  H.  32,  101  Am.  St.  Rep.  660; 
Boyce  v.  Johnson,  72  N.  H.  41. 

New  York.  —  Simone  v.  Kirk,  173  N.  Y.  7, 
reversing  57  N.  Y.  App.  Div.  461  ;  Nelson  v. 
New  York,  101  N.  Y.  App.  Div.  18;  O'Brien 
v.  Buffalo  Furnace  Co.,  68  N.  Y.  App.  Div. 
451  ;  Dyer  v.  Brown,  64  N.  Y.  App.  Div.  89, 
appeal  dismissed  170  N.  Y.  616. 

North  Carolina.  —  Turrentine  v.  Wellington, 
136  N.  Car.  308  ;  Allison  v.  Southern  R.  Co., 
129  N.  Car.  336. 

Ohio.  —  New  York,  etc.,  R.  Co.  v.  Roe,  25 
Ohio  Cir.  Ct.  628  ;  Toomey  v.  Avery  Stamping 
Co.,  11  Ohio  Cir.  Dec.  216,  20  Ohio  Cir.  Ct. 
183;  Wainright  v.  Lake  Shore,  etc.,  R.  Co.,  n 
Ohio  Cir.  Dec.  530 ;  Joswoyak  v.  Lake  Shore, 
etc.,  R.  Co.,  4  Ohio  Dec.  (Reprint)  317,  1 
Cleve.  L.  Rep.  306. 

Oregon.  —  Hough  v.  Grants  Pass  Power  Co., 
41  Oregon  531. 

Pennsylvania.  —  Patterson  v.  Harrisburg 
Trust  Co.,  211  Pa.  St.  173;  Conger  v.  Wiggins, 
208  Pa.  St.  122;  Levy  v.  Rosenblatt,  21  Pa. 
Super.  Ct.  543  ;  De  Grazia  v.  Piccardo,  15  Pa. 
Super.  Ct.  107. 

Rhode  Island.  —  Flynn  v.  Shaw,  22  R.  I.  328. 

South  Carolina.  —  Hutchings  v.  Mills  Mfg. 
Co.,  68  S.  Car.  512;  Biggers  v.  Catawba  Power 
Co.,  72  S.  Car.  264. 

Tennessee.  —  Tennessee  Coal,  etc.,  R.  Co.  v. 
Jarrett,  (Tenn.  1904)  82  S.  W.  Rep.  224. 

Texas.  —  Southern  Pac.  R.  Co.  v.  Winton, 
27  Tex.  Civ.  App.  503  ;  International,  etc.,  R. 
Co.  v.  Tisdale,  (Tex.  Civ.  App.  1905)  87  S.  W. 
Rep.  1063  ;  Gulf,  etc.,  R.  Co.  v.  Melville,  (Tex. 
Civ.  App.  1905)  87  S.  W.  Rep.  863  ;  Ft.  Worth, 
etc.,  R.  Co.  v.  Smith,  (Tex.  Civ.  App.  1905)  87 
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96.    See  notes  I,  2. 

S.  W.  Rep.  371  ;  San  Antonio  Foundry  Co.  v. 
Drish,  (Tex.  Civ.  App.  1905)  85  S.  W.  Rep. 
440  ;  Texarkana,  etc.,  R.  Co.  v.  Toliver,  (Tex. 
Civ.  App.  1904)  84  S.  VV.  Rep.  375  ;  Galveston, 
etc.,  R.  Co.  v.  Manns,  (Tex.  Civ.  App.  1904) 
84  S.  W.  Rep.  254 ;  Texas,  etc.,  R.  Co.  v. 
Kelly,  34  Tex.  Civ.  App.  21,  affirmed  98  Tex. 
123  ;  Missouri,  etc.,  R.  Co.  v.  Jones,  (Tex.  Civ. 
App.  1903)  75  S.  W.  Rep.  53;  General  Electric 
Co.  v.  Murray,  32  Tex.  Civ.  App.  226  ;  Galves- 
ton, etc.,  R.  Co.  v.  Mortson,  31  Tex.  Civ.  App. 
142  ;  Texas,  etc.,  R.  Co.  v.  Gardner,  (Tex.  Civ. 
App.  1902)  69  S.  W.  Rep.  217. 

Utah.  —  Leach  v.  Oregon  Shore  Line  R.  Co., 

29  Utah  285  ;  Mathews  v.  Daly-West  Min.  Co., 
27  Utah  193  ;  Downey  v.  Gemini  Min.  Co.,  24 
Utah  431,  91  Am.  St.  Rep.  798. 

Virginia.  —  Pocahontas  Collieries  Co.  v. 
Rukas,  (Va.  1905)  51  S.  E.  Rep.  449. 

Washington.  —  McMillan  v.  North  Star  Min. 
Co.,  32  Wash.  579,  98  Am.  St.  Rep.  908  ;  Dos- 
sett  v.  St.  Paul,  etc.,  Lumber  Co.,  40  Wash. 
276  ;  Myrberg  v.  Baltimore,  etc.,  Min.,  etc.,  Co., 
25  Wash.  364  ;  Goe  v.  Northern  Pac.  R.  Co., 

30  Wash.  654  ;  Decker  v.  Stimson  Mill  Co.,  31 
Wash.  522 ;  Morton  v.  Moran  Bros.  Co.,  30 
Wash.  362  ;  Shoemaker  v.  Bryant  Lumber,  etc., 
Mill  Co.,  27  Wash.  637;  Shannon  v.  Con- 
solidated Tiger,  etc.,  Min.  Co.,  24  Wash.  119; 
Rush  v.  Spokane  Falls,  etc.,  R.  Co.,  23  Wash. 
Soi. 

West  Virginia.  —  Richards  v.  Riverside  Iron 
Works,  56  W.  Va.  510. 

Wisconsin.  —  Yess  v.  Chicago  Brass  Co.,  124 
Wis.  406. 

Canada.  —  Choate  v.  Ontario  Rolling-Mill 
Co.,  27  Ont.  App.  155. 

It  has  been  held  that  it  is  the  duty  of  a  cor- 
poration, when  it  employs  inexperienced  men 
and  places  them  in  dangerous  positions  directly 
under  others  having  the  direction  and  control 
of  dangerous  appliances,  to  give  the  latter 
notice  of  the  fact  of  such  inexperience,  and 
caution  them  as  to  the  necessity  of  exercising 
special  caution  towards  assuring  their  safety. 
Evans  v.  Louisiana  Lumber  Co.,  1 1 1  La.  534. 

Obstructions  on  Railway  Track.  —  Rogers  v. 
Cleveland,  etc.,  R.  Co.,  211  111.  J26. 

Dangers  Along  the  Line  of  a  Railway  by  Extra- 
ordinary Storms.  —  It  has  been  held  that  where 
an  extraordinary  storm  had  produced  and  was' 
producing  landslides  and  washouts  along  the 
line  of  the  defendant's  railway,  it  was  the  duty 
of  the  company  to  warn  trainmen  on  trains 
which  were  sent  out,  of  the  dangers  which 
might  be  encountered.  Mercantile  Trust  Co. 
v.  Pittsburgh,  etc.,  R.  Co.,  (C.  C.  A.)  115  Fed. 
Rep.  475. 

Presence  of  Explosives.  —  It  has  been  held  that 
it  was  the  duty  of  a  master  to  warn  a  servant 
of  a  large  quantity  of  a  high  explosive  at  or 
near  the  place  where  the  servant  was  at  work. 
Robinson  Min.  Co.  v.  Tolbert,  132  Ala.  462. 

Warnings  During  Blasting  Operations.  —  It 
has  been  held  that  it  is  the  duty  of  a  master 
who  is  engaged  in  blasting  operations  to  give 
his  servants  warning  of  coming  blasts.  Orman 
v.  Salvo,  (C.  C.  A.)  117  Fed.  Rep.  233. 

Perfect  Condition  of  Dangerous  Appliance.  — 
The  master  is  not  necessarily  relieved  of  the 
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duty  to  warn  and  instruct  the  servant  by  the 
mere  fact  that  the  appliance  from  which  the 
danger  arises  is  in  perfect  working  order,  if 
the  danger  be  not  open  and  obvious.  Fletcher 
Bros.  Co.  v.  Hyde,  (Ind.  App.  1905)  75  N.  E. 
Rep.  9. 

Delegation  of  Duty  to  Warn  and  Instruct  Ser- 
vants. —  The  duty  of  a  master  to  warn  and  in- 
struct his  servants  is  a  primary  duty  of  the 
master,  and  the  delegation  thereof  to  one  of 
his  servants  cannot  relieve  him  of  the  respon- 
sibility imposed  upon  him  by  law.  Mercantile 
Trust  Co.  v.  Pittsburgh,  etc.,  R.  Co.,  (C.  C.  A.) 
115  Fed.  Rep.  475.  See  the  title  Fellow 
Servants,  vol.  12,  p.  969. 

Duty  of  Contractor.  —  It  has  been  held  that 
where  a  person  in  control  of  premises  engages 
a  contractor  to  do  work  thereon,  the  contractor 
will  not  be  liable  to  his  employees  on  account 
of  the  unsafe  condition  of  the  place,  in  the 
absence  of  actual  notice  of  a  defect,  unless  he 
has  specially,  or  upon  facts  found  impliedly, 
assumed  such  obligation.  Roche  v.  Llewellyn 
Ironworks  Co.,  140  Cal.  563. 

96.  1.  Livengood  v.  Joplin-Galena  Consol. 
Lead,  etc.,  Co.,  179  Mo.  229. 

2.  Rule  Applicable  Only  to  Dangers  Known  to 
Master.  —  Gila  Valley,  etc.,  R.  Co.  v.  Lyon, 
(Ariz.  1903 1  71  Pac.  Rep.  957;  Crown  Cotton 
Mills  v.  McNally,  123  Ga.  35;  Girard  v.  Gris- 
wold,  177  Mass.  57;  Kopf  v.  Monroe  Stone  Co., 
133  Mich.  286,  10  Detroit  Leg.  N.  185;  Bauer 
v.  American  Car,  etc.,  Co.,  132  Mich.  537,  10 
Detroit  Leg.  N.  17;  Nowakowski  v.  Detroit 
Stove  Works,  130  Mich.  308,  9  Detroit  Leg.  N. 
25;  Shaw  v.  New  Year  Gold  Mines  Co.,  31 
Mont.  138;  Christensen  v.  Lambert,  67  N.  J.  L. 
341;  Carrington  v.  Mueller,  65  N.  J.  L.  244; 
Diehl  v.  Standard  Oil  Co.,  70  N.  J.  L.  424; 
Diamond  Rubber  Co.  v.  McClurg,  26  Ohio  Cir. 
Ct.  481  ;  San  Antonio  Sewer  Pipe  Co.  v.  Noll, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  900;  Gay 
v.  Southern  R.  Co.,  101  Va.  466.  See  Western 
Tube  Co.  v.  Polobinski,  192  111.  113,  affirming 
94  HI.  App.  640;  Martin  v.  Highland  Park 
Mfg.  Co.,  128  N.  Car.  264,  83  Am.  St.  Rep.  671. 

It  has  been  said  that  "  no  duty  is  imposed 
upon  the  master  to  caution  his  servant  against 
dangers  incident  to  his  work,  as  to  which  the 
master  has  no  better  information  than  his  ser- 
vant, or  as  to  which  there  is  Ino]  reason  why 
the  master  should  be  better  informed  than  the 
servant."  Roessler,  etc.,  Chemical  Co.  v.  Peter- 
son, (C.  C.  A.)  134  Fed.  Rep.  789. 

Dangers  Arising  from  Negligence  of  Fellow 
Servants. — A  master  has  a  right  to  presume 
that  competent  employees  will  not  be  negligent 
in  their  work,  and  is  not  under  a  duty  to  in- 
form a  servant  of  possible  or  probable  dangers 
that  will  arise  in  case  of  negligence  on  the 
part  of  his  fellow  employees.  Klos  v.  Hudson 
River  Ore,  etc.,  Co.,  77  N.  Y.  App.  Div.  566. 

The  master  has  a  right  to  assume  that  a  com- 
petent servant  whom  he  places  in  charge  of 
work  will  perform  his  duty  properly,  and  is  not 
required  to  inform  his  other  servants  that  he 
may  not,  and  is  not  called  upon  to  explain  what 
the  result  may  be  in  case  he  does  not.  or  to  in- 
struct them  as  to  what  they  should  do  in  case 
he  performs  some  detail  of  the  work  in  a  negli- 
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90.    (3)  As  to  Dangers  from  Causes  Extraneous  to  Employment.  —  See 

note  3. 

(4)  As  to  Increased  Hazard  from  Changes  in  Machinery  or  Appliances. 
—  See  note  4. 

i>7.    See  note  1. 

(5)  As  to  Dangers  from  Other  Work  Incident  to  Master  s  Business.  — 
See  note  2. 

(6)  As  to  Hazards  from  Work  Outside  Scope  of  Employment.  —  See 

notes  3,  4. 

(7)  Duty  as  Affected  by  Skill  or  Inexperience  or  Youth  of  Servant  — 

(a)  Skilled  and  Experienced  Employees.  —  See  note  5- 

Scope  of  Employment.  —  Kopf  v.  Monroe  Stone 

Co.,  133  Mich.  286,  10  Detroit  Leg.  N.  185; 
Albanese  v.  Central  R.  Co.,  70  N.  J.  L.  241  ;  St. 
Louis  Southwestern  R.  Co.  v.  Spivey,  97  Tex. 
143,  reversing  (Tex.  Civ.  App.  1903)  73  S.  W. 
Rep.  973-  See  Smith  v.  Thomas  Iron  Co.,  69 
N.  J.  L.  11. 

4.  Work  Done  under  Direction  of  Master.  — 
Mansfield  v.  Eagle  Box,  etc.,  Co.,  136  Cal.  622; 
Daubert  v.  Western  Meat  Co.,  135  Cal.  144; 
Giordano  v.  Brandywine  Granite  Co.,  3  Penn. 
(Del.)  423  ;  Small  v.  Brainerd  Lumber  Co., 
(Minn.  1905)  103  N.  W.  Rep.  726;  Tennessee 
Coal,  etc.,  R.  Co.  v.  Jarrett,  (Tenn.  1904)  82 
S.  W.  Rep.  224 ;  Texas,  etc.,  R.  Co.  v.  Utley, 
27  Tex.  Civ.  App.  472  ;  Waxahachie  Oil  Co.  v. 
McLain,  27  Tex.  Civ.  App.  334 ;  Texarkana, 
etc.,  R.  Co.  v.  Preacher,  (Tex.  Civ.  App.  1900) 
59  S.  W.  Rep.  593  ;  Virginia  Iron,  etc.,  Co.  v. 
Tomlinson,  (Va.  1905)  51  S.  E.  Rep.  362. 

It  has  been  held  that  when  a  servant  is 
ordered  by  one  having  authority  over  him  to  do 
a  temporary  work  beyond  the  work  which 
he  had  engaged  to  do,  and  the  superior  knows  or 
ought  to  know,  from  all  the  circumstances  of 
the  case,  that  the  work  which  the  subordinate 
is  directed  to  do  is  of  a  peculiarly  dangerous 
character,  and  is  aware,  or  under  all  the  cir- 
cumstances should  be  aware,  that  the  risks  and 
hazards  of  the  work,  or  the  proper  mode  of 
doing  the  work  to  avoid  the  incident  risks,  are 
not  obvious  or  known  and  appreciated  by  the 
subordinate,  by  reason  of  his  youth,  incapacity, 
or  inexperience,  it  is  the  duty  of  the  superior 
to  caution  and  instruct  such  disqualified  servant 
sufficiently  to  enable  him  to  understand  the 
dangers  he  will  encounter,  and  how  to  do  the 
work  with  safety,  if  he  exercise  due  care  him- 
self. Felton  v.  Girardy,  (C.  C.  A.)  104  Fed. 
Rep.  127. 

Obvious  Danger  of  Work  Outside  Scope  of 
Employment.  — ■  Illinois  Cent.  R.  Co.  v.  Brown, 
107  111.  App.  512. 

6.  Alabama.  —  Northern  Alabama  Coal,  etc., 
Co.  v.  Beacham,  140  Ala.  422. 

California.  —  Fries  v.  American  Lead  Pencil 
Co.,  141  Cal.  610. 

Illinois.  —  Reynolds  v.  Grace,  115  111.  App. 
473;  American  Malting  Co.  v.  Lelivelt,  101  111. 
App.  320. 

Maine.  —  Erickson  v.  Monson  Consol.  Slate 
Co.,  100  Me.  107. 

Massachusetts.  —  Brundige  v.  Dodge  Mfg. 
Co.,  183  Mass.  100  ;  Harrington  v.  Union  Cotton 
Mfg.  Co.,  182  Mass.  566;  Conner  v.  Draper  Co., 
182  Mass.  184:  Ward  v.  Connor,  182  Mass.  170; 
Cushman  v.  Cushtwin,  179  Mass.  601, 


cent  manner.    O'Brien  v.  Buffalo  Furnace  Co., 
68  N.  Y.  App.  Div.  451. 
9(».    3.  Danger  from  Striking  Employees.  — 

Holshouser  v.  Denver  Gas,  etc.,  Co.,  18  Colo. 
App.  431- 

4.  Changes  in  Machinery  or  Appliances  —  Duty 
to  Warn.  — Walsh  v.  Chicago,  94  111.  App.  311  ; 
Johnson  v.  Crookston  Lumber  Co.,  (Minn.  1905) 
103  N.  W.  Rep.  891  ;  Bartholomew  v.  Kem- 
merer,  211  Pa.  St.  277;  Hedlun  v.  Holy  Terror 
Min.  Co.,  16  S.  Dak.  261  ;  Galveston,  etc.,  R. 
Co.  v.  Quay,  27  Tex.  Civ.  App.  516;  Texarkana 
Table,  etc.,  Co.  v.  Webb,  (Tex.  Civ.  App.  1905) 

86  S.  W.  Rep.  782  ;  Downey  v.  Gemini  Min.  Co., 
24  Utah  431,  91  Am.  St.  Rep.  798.  See  Ten- 
nessee Coal,  etc.,  Co.  v.  Currier,  (C.  C.  A.)  108 
Fed.  Rep.  19  ;  Vant  Hul  v.  Great  Northern  R. 
Co.,  90  Minn.  329  ;  Hutchings  v.  Mills  Mfg.  Co., 
68  S.  Car.  512;  Texarkana,  etc.,  R.  Co.  v.  Toli- 
ver,  (Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  375; 
Lane  v.  Bauserman,  103  Va.  146,  106  Am.  St. 
Rep.  872. 

Changes  in  Floor  of  Building.  —  Chicago  Gen. 
R.  Co.  v.  McNamara,  94  111.  App.  188. 

Change  in  Grade  of  Powder  Used.  —  Chambers 
v.  Chester,  172  Mo.  461. 

97.  1.  Bryant  v.  Great  Northern  Paper  Co., 
100  Me.  171. 

2.  Perils  from  Work  on  Which  Servant  Is  Not 
Engaged.  —  Western  Electric  Co.  v.  Hansel- 
mann,  (C.  C.  A.)  136  Fed.  Rep.  564;  Lake  Erie, 
etc.,  R.  Co.  v.  Charman,  161  Ind.  95;  Coffey- 
ville  Vitrified  Brick,  etc.,  Co.  v.  Shanks,  69 
Kan.  306 ;  Carroll  v.  New  York,  etc.,  R.  Co., 
182  Mass.  237;  Bowes  v.  New  York,  etc.,  R. 
Co.,  181  Mass.  89;  Smith  v.  Atlanta,  etc.,  Air 
Line  R.  Co.,  132  N.  Car.  819;  International, 
etc.,  R.  Co.  v.  Tisdale,  (Tex.  Civ.  App.  1905) 

87  S.  W.  Rep.  1063  ;  Gulf,  etc.,  R.  Co.  v.  Mel- 
ville, (Tex.  Civ.  App.  1905)  87  S.  W.  Rep.  863  ; 
Virginia  Iron,  etc.,  Co.  v.  Lore,  (Va.  1905)  51 
S.  E.  Rep.  371.  Compare  Gill  v.  National 
Storage  Co.,  70  N.  J.  L.  53. 

It  has  been  held  that  where  a  workman,  in  the 
discharge  of  his  duty,  has  placed  himself  in  a 
position  of  probable  danger,  and  where  he  has 
a  right  to  expect  a  warning  before  the  danger 
becomes  actual,  and  he  is  injured  because  no 
warning  was  given,  the  question  whether  he  as- 
sumed the  risk  or  was  guilty  of  contributory 
negligence  cannot  be  decided  by  the  court. 
D'Agostino  v.  Pennsylvania  R.  Co.,  (N.  J. 
1905)  60  Atl.  Reo.  1113. 

Danger  to  Car  Repairer  from  Switching  of  Cars. 
—  Street's  Western  Stable  Car  Line  v.  Bonan- 
der,  196  111.  15,  affirming  97  111.  App.  601. 

3,  Injuries  Snsta  .ied  While  Working  Outside 
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07.     (b)  Inexperienced  Employees — aa. 

Michigan.  —  Berlin  v.  Mershon,  132  Mich. 
183,  9  Detroit  Leg.  N.  575  ;  Nowakowski  v. 
Detroit  Stove  Works,  130  Mich.  308,  9  Detroit 
Leg.  N.  25.  See  Carries  v.  Guelph  Patent  Cask 
Co.,  (Mich.  1905)  104  N.  W.  Rep.  322,  12  De- 
troit Leg.  N.  331. 

Missouri.  —  Livengood  v.  Joplin-Galena 
Consol.  Lead,  etc.,  Co.,  179  Mo.  229  ;  Mueller  v. 
La  Prelle  Shoe  Co.,  109  Mo.  App.  506;  Herbert 
v.  Mound  City  Boot,  etc.,  Co.,  90  Mo.  App.  305. 

New  Hampshire. — -St.  Jean  v.  Tolles,  etc., 
Co..  72  N.  H.  587. 

New  Jersey.  —  Murphy  v.  Rockwell  Engineer- 
ing Co.,  70  N.  J.  L.  374. 

New  York.  —  McManus  v.  Davitt,  94  N.  Y. 
App.  Div.  481  ;  Wahl  v.  Chatillon,  56  N.  Y.  App. 
Div.  554. 

Texas.  —  Hettich  v.  Hillje,  33  Tex.  Civ.  App. 
571.  See  Parish  v.  Missouri,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1903)  76  S.  W.  Rep.  234. 

Washington.  —  Sandquist  v.  Independent 
Telephone  Co.,  38  Wash.  313. 

Knowledge  of  Servant's  Inexperience.  —  It  has 
been  held  that  a  master  is  entitled  to  rely  upon 
the  representations  of  a  servant  that  he  is  a 
skilled  and  experienced  workman,  and  that  he 
knows  and  appreciates  the  dangers  liable  to  arise 
from  the  operation  of  the  machines  in  common 
use.  Saucier  v.  New  Hampshire  Spinning  Mills, 
72  N.  H.  292. 

In  New  Jersey  the  rule  is  declared  to  be  that 
the  liability  or  responsibility  of  a  master  to  in- 
struct a  servant  as  to  the  danger  of  employment 
arises  only  when  the  servant  is  himself  ignorant, 
and  when  the  master  knows  the  fact,  or  ought 
to  know  it.  Tompkins  v.  Marine  Engine,  etc., 
Co.,  70  N.  J.  L.  330. 

It  has  been  said  that  the  duty  of  cautioning 
a  servant  rests  upon  the  master  only  in  case  he 
is  informed  or  has  reason  to  believe  that  the 
servant  is  inexperienced  and  ignorant  of  the 
probable  dangers  he  is  about  to  encounter.  The 
master,  in  the  absence  of  such  information,  may 
assume  that  an  applicant  who  is  apparently 
mature  and  intelligent  is  qualified  for  the  par- 
ticular work  applied  for  by  him.  "  It  is  only 
where  such  facts  are  brought  to  his  notice  of 
the  disqualification  of  the  servant  to  safely  en- 
counter dangers  known  to  him,  and  presump- 
tively unknown  to  the  servant,  that  the  duty  of 
cautioning  and  instructing  the  servant  arises." 
King  v.  Morgan,  (C.  C.  A.)  109  Fed.  Rep. 
■1  \6. 

97.  6.  Inexperienced  Employees  —  Duty  to 
Warn  and  Instruct —  England.  —  Lloyd  v.  Wooll- 
and,  87  L.  T.  N.  S.  73. 

Canada.  —  Choate  v.  Ontario  Rolling  Mill 
Co.,  27  Ont.  App.  155. 

United  Slates.  —  Mountain  Copper  Co.  v. 
Pierce,  (C.  C.  A.)  136  Fed.  Rep.  150:  Cumber- 
land Telephone,  etc.,  Co.  v.  Bills,  (C.  C.  A.)  128 
Fed.  Rep.  272  ;  Wheeler  v.  Oak  Harbor  Head 
Lining,  etc.,  Co.,  (C.  C.  A.)  126  Fed.  Rep.  348; 
Wright  v.  Stanley,  ( C.  C.  A.)  no  Fed.  Rep. 
330;  Nyback  v.  Champagne  Lumber  Co.,  (C.  C. 
A.)  100  Fed.  Rep.  732;  Felton  v.  Girardy,  (C.  C. 
A.)  104  Fed.  Rep.  127. 

Alabama.  -  -  Alabama  Steel,  etc.,  Co.  v. 
Wrcnn,  136  Ala.  475. 
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In  General.  —  See  note  6. 

California.  —  Merrifield  v.  Maryland  Gold 
Quartz  Min.  Co.,  143  Cal.  54;  Mansfield  v. 
Eagle  Box,  etc.,  Co.,  136  Cal.  622;  O'Connor 
v.  Golden  Gate  Woolen  Mfg.  Co.,  135  Cal.  537, 
87  Am.  St.  Rep.  127;  Tedford  v.  Los  Angeles 
Electric  Co.,  134  Cal.  76. 

Delaware.  —  Karczewski  v.  Wilmington  City 
R.  Co.,  4  Penn.  (Del.)  24. 

Georgia.  —  Vinson  v.  Morning  News,  118  Ga. 
655. 

Illinois.  —  Chicago  Screw  Co.  v.  Weiss,  203 
111.  536,  affirming  107  111.  App.-  39;  Shickle- 
Harrison,  etc.,  Iron  Co.  v.  Beck,  112  111.  App. 
444,  affirmed  212  111.  268;  Pittsburg,  etc.,  R.  Co. 
v.  Hewitt,  102  111.  App.  428,  affirmed  202  111.  28. 

Indiana.  —  Fletcher  Bros.  Co.  v.  Hyde,  (Ind. 
App.  1905)  75  N.  E.  Rep.  9;  Flickner  v.  Lam- 
bert, (Ind.  App.  1905)  74  N.  E.  Rep.  263;  La 
Porte  Carriage  Co.  v.  Sullender,  (Ind.  App. 
1904)  71  N.  E.  Rep.  922;  Republic  Iron,  etc., 
Co.  v.  Ohler,  161  Ind.  393. 

Iozva.  —  Wilder  v.  Great  Western  Cereal  Co., 
(Iowa  1905)  104  N.  W.  Rep.  434;  Collingwood 
v.  Illinois,  etc.,  Fuel  Co.,  125  Iowa  537,  citing 
20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  97  ; 
Vohs  v.  A.  E.  Shorthill  Co.,  124  Iowa  471  ;  She- 
beck  v.  National  Cracker  Co.,  120  Iowa  414. 

Kansas.  —  Patterson  v.  Cole,  67  Kan.  441. 

Kentucky.  —  James  v.  Ames,  82  S.  W.  Rep. 
229,  26  Ky.  L.  Rep.  498;  Standard  Oil  Co. 
Filer,  1 10  Ky.  209. 

Louisiana.  —  Carter  v.  Fred  W.  Dubach  Lum- 
ber Co.,  113  La.  239;  Bonnin  v.  Crowley,  112 
La.  1025. 

Maryland.  —  Skinner  v.  McLaughlin,  94  Md. 
524;  Yentsch  v.  Chloride  of  Silver  Dry  Cell 
Battery  Co.,  96  Md.  679. 

Michigan.  —  McDonald  v.  Champion  Iron, 
etc.,  Co..  (Mich.  1905)  103  N.  W.  Rep.  829,  12 
Detroit  Leg.  N.  208. 

Minnesota.  —  Small  v.  Brainerd  Lumber  Co., 
(Minn.  1905)  103  N.  W.  Rep.  726. 

Montana.  —  Coleman  v.  Perry,  28  Mont.  1. 

Nebraska.  —  Evans  Laundry  Co.  v.  Crawford. 
67  Neb.  153. 

New  Hampshire.  —  Kasjeta  v.  Nashua  Mfg. 
Co.,  (N.  H.  1904)  58  Atl.  Rep.  874;  Lapelle  v. 
International  Paper  Co.,  71  N.  H.  346;  Bennett 
v.  Warren,  70  NT.  H.  564. 

New  York.  —  Lowry  v.  Anderson  Co.,  96  N. 
Y.  App.  Div.  465  ;  Dyer  v.  Brown,  64  N.  Y.  App. 
Div.  89,  appeal  dismissed  170  N.  Y.  616. 

North  Carolina.  —  Jones  v.  American  Wire- 
house  Co.,  137  N.  Car.  337,  138  N.  Car.  546. 

Ohio.  —  Bowe  v.  Bowe,  26  Ohio  Cir.  Ct.  409. 
See  Cleveland,  etc.,  R.  Co.  v.  Tchan,  26  Ohio 
Cir.  Ct.  457. 

Oregon.  —  Bowers  v.  Star  Logging,  etc.,  Co., 
41  Oregon  301. 

Pennsylvania.  —  Sweigert  v.  Klingenismith. 
210  Pa.  St.  565 ;  Levy  v.  Rosenblatt,  21  Pa. 
Super.  Ct.  543. 

South  Carolina.  —  Biggers  v.  Catawba  Power 
Co.,  72  S.  Car.  264. 

Tennessee.  —  Tennessee  Coal,  etc..  Co.  v. 
Jarrett,  (Tenn.  1904)  82  S.  W.  Rep.  224. 

Texas.  —  Texarkana  Table,  etc.,  Co.  v.  Webb. 
'Tex.  Civ.  App.  1905)  86  S.  W.  Rep.  782; 
Gulf,  etc.,  R.  Co.  v.  Newman,  27  Tex.  Civ.  App, 
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98<     Incapacity  of  Servant  to  Appreciate  1 

99.    66,  Im  am  Employees  —  (aa)  In  Gt 

77  ;  Texas,  etc.,  R.  Co.  v.  Utley,  27  Tex.  Civ. 
App.  472. 

Utah. —  Pence  v.   California   Min.   Co.,  27 
Utah  378. 

Virginia.  —  Virginia  Iron,  etc.,  Co.  v.  Lore, 
(Va.  1905)  51  S.  E.  Rep.  371. 

Washington.  —  Jancko  v.  West  Coast  Mfg., 
etc.,  Co..  34  Wash.  556. 

West  Virginia.  —  Giebell  v.  Collins  Co.,  54  W. 
Va.  S' 8. 

Wisconsin.  —  Yess  v.  Chicago  Brass  Co.,  124 
Wis.  406. 

Instruction   as   to   Mode  of  Doing-  Work.  — 

It  has  been  said  that  when  the  work  which  an 
employee  is  set  to  do  may  be  done  in  different 
ways,  one  of  which  is  dangerous  but  the  others 
are  shown  by  experience  to  be  safe,  then  the 
inexperienced  employee  is  entitled  to  instruction 
as  to  the  way  in  which  the  work  ought  to  be 
done.  Brislin  v.  Kingston  Coal  Co.,  20  Pa. 
Super.  Ct.  234. 

Work  Not  Requiring  Experience  or  Instruction. 

—  It  is  not  the  duty  of  a  master  to  warn  an 
inexperienced  servant  of  the  dangers  liable  to 
be  encountered  by  him  in  the  performance  of 
his  duties  where  experience  and  instruction  are 
not  necessary  to  enable  him  to  do  with  safety 
the  work  he  is  employed  or  required  to  perform. 
Ford  v.  Bodcaw  Lumber  Co.,  73  Ark.  49. 

Obvious  Dangers. —  If  the  servant  is  ignorant 
and  inexperienced,  it  is  a  duty  to  warn  him 
of  dangers  not  obvious  to  one  without  experi- 
ence, but  there  is  no  duty  to  notify  or  instruct 
him  as  to  dangers  which  are  open  and  apparent 
to  every  person.  Chicago,  etc.,  R.  Co.  v.  Bell, 
209  111.  25. 

Knowledge  by  Master  of  Inexperience  of  Servant. 

—  There  is  no  duty  to  instruct  when  the  master 
does  not  and  ought  not  to  know  or  take  notice 
of  the  youth  or  inexperience  of  the  servant. 
Ford  v,  Bodcaw  Lumber  Co.,  73  Ark.  49. 

And  it  has  been  held  that  where  a  person  of 
apparent  maturity  and  of  average  capacity 
solicits  a  particular  kind  of  work,  the  master 
has  a  right,  in  the  absence  of  information  to 
the  contrary,  to  assume  that  the  applicant  is 
qualified  for  the  particular  work  applied  for. 
Winkler  v.  Philadelphia,  etc.,  R.  Co.,  4  Penn. 
(Del.)  80. 

Undoubtedly  an  employer,  in  the  absence  of 
other  evidence,  would  be  justified  in  assuming 
that  one  who  represented  himself  as  competent 
for  a  particular  line  of  work  did  not  need 
cautioning  and  instructing  in  that  line.  But 
if  an  employer  knows  that  a  servant,  to  whom 
he  assigns  a  particular  work  involving  pecu- 
liar dangers,  and  requiring  experience  and 
skill  to  avoid  the  danger  which  he  knows  the 
servant  will  encounter,  has  not  had  the  ex- 
perience necessary  to  enable  him  to  comprehend 
and  avoid  such  dangers,  he  cannot  absolve  him- 
self from  the  duty  of  cautioning  and  instructing 
such  servant,  although  the  servant  represents 
himself  as  altogether  qualified.  It  is  the  knowl- 
edge of  the  master  of  the  inexperience  and  dis- 
qualification of  the  servant  regarding  dangers 
known  to  the  master  which  fastens  upon  the 
latter  the  duty  of  taking  reasonable  care  that 
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angor.  — -  See  note  1. 
\eral.  —  See  note  1. 

the  servant  shall  not  sustain  an  injury  through 
such  known,  inexperience.  Felton  v.  Girardy, 
(C.  C.  A.)  104  Fed.  Rep.  127. 

9§.  1.  Patent  Dangers  —  Incapacity  of  Servant 
to  Understand.  —  Ford  v.  Bodcaw  Lumber  Co., 
73  Ark.  49  ;  Henderson  Cotton  Mills  v.  Warren, 
70  S.  W.  Rep.  658,  24  Ky.  L.  Rep.  1030,  quoting 
20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  98. 

99.  1.  Infant  Employees  of  Tender  Years  — 
Duty  to  Show  and  Instruct  —  Delazvare.  —  Stratt- 
ner  v.  Wilmington  City  Electric  Co.,  3  Penn. 
(Del.)  245. 

Illinois.  —  Siegel  v.  Trcka,  115  111.  App.  56, 
affirmed  218  111.  550  ;  Marsden  Co.  v.  Johnson,  89 
111.  App.  100.  Compare  Reynolds  v.  Grace,  115 
111.  App.  473. 

Indiana.  —  Flickner  v.  Lambert,  (Ind.  App. 
I905)  74  N.  E.  Rep.  263;  Brower  v.  Locke,  31 
Ind.  App.  353.  See  La  Porte  Carriage  Co.  v. 
Sullender,  (Ind.  1905)  75  N.  E.  Rep.  277. 

loiva. —  Sachau  v.  Milner,  123  Iowa  387; 
Shebeck  v.  National  Cracker  Co.,  120  Iowa  414. 
Kansas.  —  Patterson  v.  Cole,  67  Kan.  441. 
Kentucky.  —  Standard  Oil  Co  v.  Eiler,  no 
Ky.  209 ;  Henderson  Cotton  Mills  v.  Warren, 
70  S.  W.  Rep.  658,  24  Ky.  L.  Rep.  1030,  quoting 
20  Am.  amd  Eng.  Encyc.  of  Law  (2d  ed.)  98. 

Louisiana.  —  Gracia  v.  C.  N.  Maestri  Furni- 
ture Mfg.  Co.,  114  La.  371;  Lindsey  v.  Tioga 
Lumber  Co.,  108  La.  468,  92  Am.  St.  Rep.  384. 

Maryland.  —  Mercantile  Laundry  Co.  v. 
Kearney,  97  Md.  15. 

Massachusetts.  —  Rudberg  v.  Bowden  Felting 
Co.,  188  Mass.  365. 

Michigan. — ■  Dompier  v.  Lewis,  131  Mich. 
144,  9  Detroit  Leg.  N.  299;  Ertz  v.  Pierson, 
130  Mich.  160,  8  Detroit  Leg.  N.  1177. 

Minnesota.  —  Small  v.  Brainerd  Lumber  Co., 
(Minn.  1905)  103  N.  W.  Rep.  726;  Torske  v. 
Commonwealth  Lumber  Co.,  86  Minn.  276. 

Missouri.  —  Vanesler  v.  Moser  Cigar,  etc., 
Co.,  108  Mo.  App.  621. 

Nebraska.  —  Ittner  Brick  Co.  v.  Killian,  67 
Neb.  589  ;  Evans  Laundry  Co.  v.  Crawford,  67 
Neb.  153. 

North  Carolina.  —  Marcus  v.  Loane,  133  N. 
Car.  54;  Fitzgerald  v.  Alma  Furniture  Co.,  131 
N.  Car.  636. 

Ohio.  —  Jacobs  v.  Fuller,  etc.,  Co.,  67  Ohio 
St.  70;  E.  P.  Breckenridge  Co.  v.  Reagan,  12 
Ohio  Cir.  Dec.  50,  22  Ohio  Cir.  Ct.  71. 

Pennsylvania.  —  Noden  v.  Verlenden,  211  Pa. 
St.  135;  Creachen  v.  Bromley  Bros.  Carpet  Co., 
209  Pa.  St.  6 :  Dynes  v.  Bromley,  208  Pa.  St. 
633  ;  Doyle  v.  Pittsburg  Waste  Co.,  204  Pa.  St. 
618;  Welsh  v.  Butz,  202  Pa.  St.  59;  Royer  v. 
Tinkler,  16  Pa.  Super.  Ct.  457. 

Rhode  Island.  —  Le  Febvre  v.  Lawton  Spin- 
ning Co.,  24  R.  I.  215  ;  Morancy  v.  Hennessey, 
24  R.  I.  205. 

Tennessee.  —  American  Lead  Pencil  Co.  v. 
Davis,  108  Tenn.  251. 

Texas.  ■ —  Waxahachie  Oil  Co.  v.  Mcl.ain.  27 
Tex.  Civ.  App.  334 ;  Galveston,  etc.,  R.  Co.  v. 
Hitzfelder,  24  Tex.  Civ.  App.  318;  Wood  v. 
Texas  Cotton  Product  Co.,  (Tex.  Civ.  App. 
1905)  88  S.  W.  Rep.  496;  W.  G.  Ragley  Lumber 
Co.  v.  Goldsmith,  (Tex.  Civ.  App.  1902)  66  S. 
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99.     (66)  Where  Servant  Is  Too  Young  to  Understand  Danger  A fler  Instruction.  —  See 

note  2. 

(8)  Sufficiency  of  Instructions.  — See  notes  3,  4. 


W.  Rep.  581 ;  Texarkana,  etc.,  R.  Co.  v. 
Preacher,  (Tex.  Civ.  App.  1900)  59  S.  W.  Rep. 
593.  Compare  Tucker  v.  National  Loan,  etc., 
Co.,  35  Tex.  Civ.  App.  474. 

Utah.  —  Moyes  v.  Ogden  Sewer  Pipe,  etc., 
Co.,  28  Utah  148. 

Virginia.  —  Virginia  Iron,  etc.,  Co.  v.  Tom- 
linson,  (Va.  1905)  51  S.  E.  Rep.  362;  Lynch- 
burg Cotton  Mills  v.  Stanley,  102  Va.  590. 

Washington.  —  Kirkham  v.  Wheeler-Osgood 
Co.,  39  Wash.  415;  Boyer  v.  Northern  Pac. 
Coal  Co.,  27  Wash.  707. 

West  Virginia.  —  Giebell  v.  Collins  Co.,  54 
W.  Va.  518. 

Canada.  —  McCarthy  v.  Thomas  Davidson 
Mfg.  Co.,  18  Quebec  Super.  Ct.  272. 

The  duty  of  a  master  to  instruct  a  youthful 
or  inexperienced  servant  is  limited  by  the 
right  of  the  master  to  presume,  in  the  absence 
of  knowledge  to  the  contrary,  that  the  servant 
has  the  knowledge,  discretion,  and  experience 
of  the  average  servant  of  his  age  and  intelli- 
gence. Punkowski  v.  New  Castle  Leather  Co., 
4  Penn.  (Del.)  544. 

Where  There  Are  Two  Ways  of  Doing  a  Duty. 
—  In  an  action  to  recover  for  personal  injuries 
which  were  received  by  the  plaintiff,  a  boy 
seventeen  years  old,  while  at  work  on  a  planing 
machine  in  the  defendant's  mill,  it  was  held 
that  where  the  work  is  to  be  done  by  ma- 
chinery with  the  operation  of  which  the  em- 
ployee is  not  acquainted,  and  there  is  a  safe 
way  and  an  unsafe  way,  the  employer,  if  he 
has  reason  to  know  that  the  employee  is  un- 
skilled, is  required  to  give  him  instructions  for 
operating  it  in  the  way  by  which  he  will  avoid 
injury.  Wright  v.  Stanley,  (C.  C.  A.)  119  Fed. 
Rep.  330. 

Danger  Not  Within  Scope  of  Employment.  — 

It  has  been  said  that  this  "  duty  upon  the  part 
of  the  employer  becomes  more  imperative  in 
instances  when  the  employment  is  special  and 
the  hazard  to  which  he  by  his  direction  sub- 
jects the  minor  employee  is  not  within  the 
contemplation  of  the  contract  of  service."  Na- 
tional Enameling,  etc.,  Co.  v.  Brady,  93  Md. 
646. 

99.  2.  Servant  Too  Young  to  Understand  Danger 
After  Instruction.  —  Henderson  Cotton  Mills 
v.  Warren,  70  S.  W.  Rep.  658,  24  Ky.  L.  Rep. 
1030,  quoting  20  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  99  ;  Stimper  v.  Fuchs,  etc.,  Mfg.  Co.,  26 
N.  Y.  App.  Div.  333,  affirmed  without  opinion 
161  N.  Y.  636.  See  Canton  Cotton  Mills  v.  Ed- 
wards, 120  Ga.  447;  Gammel-Statesman  Pub. 
Co.  v.  Monfort,  (Tex.  Civ.  App.  1904)  81  S. 
W.  Rep.  1029. 

3.  Instructions  Must  Be  Plain.  —  Western  R. 
Co.  v.  Russell,  (Ala.  1905)  39  So.  Rep.  311; 
Staubley  v.  Potomac  Electric  Power  Co.,  21 
App.  Cas.  (D.  C.)  160;  Wilder  v.  Great  Western 
Cereal  Co.,  (Iowa  1905)  104  N.  W.  Rep.  434; 
United  Laundry  Co.  v.  Steele,  72  S.  W.  Rep. 
305,  24  Ky.  L.  Rep.  1899;  Daly  v.  Kiel,  106 
La.  170;  Small  v.  Brainerd  Lumber  Co.,  (Minn. 
1905)  103  N.  W.  Rep.  726:  Lake  Shore,  etc., 
R.  Co.  v.  Fisher,  26  Ohio  Cir.  Ct.  143,  affirmed 


without  opinion  51  Ohio  St.  574;  Wainright 
v.  Lake  Shore,  etc.,  R.  Co.,  11  Ohio  Cir.  Dec. 
530.  See  Brown  Hoisting,  etc.,  Mach.  Co.  v. 
Bennett,  96  111.  App.  514;  Bradburn  v.  Wabash 
R.  Co.,  134  Mich.  575,  10  Detroit  Leg.  N. 
592;  Preuschoff  v.  B.  Stroh  Brewing  Co.,  132 
Mich.  107,  9  Detroit  Leg.  N.  549. 

Notice  that  digging  is  being  done  between 
ties  around  a  certain  yard  office  has  been  held 
to  be  a  sufficient  notice  of  danger  arising  from 
the  construction  of  a  new  switch  at  the  place 
indicated.  Hauss  v.  Lake  Erie,  etc.,  R.  Co., 
(C.  C.  A.)  105  Fed.  Rep.  733. 

It  has  been  held  that  where  a  railroad  bridge 
or  trestle  has  been  injured  by  fire,  if  the  con- 
ductor and  engineer  on  a  train  are  informed 
of  the  burning,  and  of  the  number  of  the 
bridge  or  trestle,  and  the  mileposts  between 
which  it  is  located,  the  notice  is  sufficient.  St. 
Louis,  etc.,  R.  Co.  v.  Mize,  71  Ark.  159. 

Where  a  cotton  mill  company  posted  notices 
in  a  place  where  they  could  be  read  by  the 
employees,  warning  them  as  to  how  they  should 
dress,  etc.,  it  was  held  that  the  warning  was 
sufficient ;  it  was  not  necessary  to  call  the  at- 
tention of  each  operative  to  the  notice.  Dan- 
iels v.  New  England  Cotton  Yarn  Co.,  188 
Mass.  260. 

It  has  been  held  that  a  servant  who  is  en- 
gaged to  help  in  the  operation  of  setting  a 
die  on  a  press  while  the  press  is  not  in  use 
need  not  be  instructed  by  the  master  either  in 
the  management  of  the  machine  or  in  the  use 
of  a  safety  device  which  forms  part  of  the 
machine.  Kasadarian  v.  James  Hill  Mfg.  Co., 
130  Fed.  Rep.  62. 

Improper  Instructions.  —  Where  the  master 
assumes  to  instruct  the  servant  in  the  manner 
of  performing  a  dangerous  duty,  and  such  in- 
structions are  improper,  the  servant  may  ordi- 
narily recover  for  injuries  sustained  in  conse- 
quence of  obeying  the  instructions.  Koren  v. 
National  Conduit,  etc.,  Co.,  82  N.  Y.  App.  Div. 
527,  affirmed  without  opinion  179  N.  Y.  552. 

4.  Instruction  Must  Be  Graduated  to  Youth  or 
Inexperience  of  Employee.  — ■  Bowden  v.  Marl- 
borough Electric  Mach.,  etc.,  Co.,  185  Mass. 
549;  Jahrmatter  v.  Kline,  129  Mich.  154,  8 
Detroit  Leg.  N.  897  ;  Small  v.  Brainerd  Lum- 
ber Co.,  (Minn.  1905)  103  N.  W.  Rep.  726;  E. 
P.  Breckenridge  Co.  v.  Reagan,  12  Ohio  Cir. 
Dec.  50,  22  Ohio  Cir.  Ct.  71  ;  Welsh  v.  Butz, 
202  Pa.  St.  59;  Royer  v.  Tinkler,  16  Pa.  Super. 
Ct.  457;  Kirkham  v.  Wheeler-Osgood  Co.,  39 
Wash.  415. 

It  has  been  said  that  "  it  is  the  duty  of  the 
master  to  give  such  instruction  and  warning  to 
his  servant  as  to  the  dangerous  character  of  his 
employment  as  may  reasonably  enable  him  to 
understand  the  peril  to  which  he  is  exposed. 
Such  instruction  and  warning  should  be  meas- 
ured in  each  case  by  the  youth,  inexperience, 
measure  of  such  instruction  in  case  of  infancy 
or  ignorance  of  the  servant.  *  *  *  The 
would  be  modified  according  to  the  maturity 
and  capacity  of  the  infant,  his  ability  to  under- 
stand   and    appreciate    the    danger,    and  his 
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(9)  Effect  of  Acquiring  Information  from  Other  Sources. — See 


(10)  Assumption  of  Risk  After  Instruction.  —  See  note  1. 

(11)  Proximate  Cause  of  Injury.  —  See  note  2. 

(12)  Evidence  in  Actions  for  Injuries.  — See  notes  3,  4. 

101.  2.  Rules  for  Carrying  On  Master's  Business  —  a.  Duty  of  Master 
TO  Adopt  Rules  —  (1)  Where  Business  Is  Complex  and  Dangerous  —  (»)  state- 
ment of  Rule.  —  See  note  1. 


familiarity  with  all  the  surroundings  and  con- 
ditions in  each  particular  case."  Strattner  v. 
Wilmington  City  Electric  Co.,  3  Penn.  (Del.) 
245- 

Servant's  Ignorance  of  Language  in  Which 
Warning  Given.  —  It  has  been  said  that  it  may 
well  be  questioned  whether  an  employer,  giving 
an  order  or  warning  to  a  gang  of  men  of  whose 
nationality  or  knowledge  of  the  language  he 
has  no  knowledge,  can  be  said  to  be  guilty  of 
negligence  in  law  or  fact,  merely  because  he 
does  not  call  up  each  man  separately  and  ques- 
tion him  as  to  whether  he  understands  the 
English  language  so  as  to  comprehend  what  is 
said.  There  may  be  cases  where,  inde- 
pendently of  whether  the  men  understand  the 
language  or  not,  the  risk  is  so  great,  the  danger 
so  imminent,  that  it  would  become  the  duty  of 
the  master  to  take  special  pains  to  see  to  it  that 
every  man  is  cautioned  before  he  undertakes 
some  work  of  difficulty  and  danger,  which  the 
master  knows  or  ought  to  know  about  and 
which  the  servant  is  not  capable  of  understand- 
ing or  appreciating.  But  in  ordinary  cases, 
unless  the  master's  attention  is  called  to  the 
fact  that  one  or  more  of  his  employees  do  not 
understand  the  language  of  the  country  suffi- 
ciently to  comprehend  his  order  or  warning,  it 
may  well  be  doubted  whether  he  is  guilty  of 
negligence  or  want  of  ordinary  care,  if  he  as- 
sumes that  his  employees  all  understand  an 
order  or  warning  plainly  given  in  the  vernacu- 
lar.   Lobstein  v.  Sajatovich,  m  111.  App.  654. 

91).  5.  Acquiring  Information  from  Other 
Sources. — -Kansas,  etc.,  Coal  Co.  v.  Chandler,  71 
Ark.  518;  Gorman  v.  Minneapolis,  etc.,  R.  Co., 
117  Iowa  720;  Nye  v.  Dutton,  187  Mass.  549; 
Wendler  v.  Red  Wing  Gas,  etc.,  Co.,  92  Minn. 
122;  Nelson  v.  Kelso,  91  Minn.  77;  McManus 
v.  Davitt,  94  N.  Y.  App.  Div.  481  ;  Wagner  v. 
Portland,  40  Oregon  392 ;  Morancy  v.  Hen- 
nessey, 24  R.  I.  205. 

Rule  as  Affected  by  Minority  of  Servant.  — 
Kiser  v.  Hot  Springs  Barytes  Co.,  131  N.  Car. 
595- 

1 00.    1 .  Assumption  of  Risk  After  Instruction. 

—  Vinson  V.  Morning  News,  118  Ga.  655; 
I.obstein  v.  Sajatovich,  111  111.  App.  654; 
Smith  V.  Foster,  93  111.  App.  138:  Davis  v. 
Port  Huron  Engine,  etc.,  Co.,  126  Mich.  429; 
Cron  v.  Toledo,  etc.,  R.  Co.,  132  Mich.  497,  9 
Detroit  Leg.  N.  704;  Evans  Laundry  Co.  v. 
Crawford,  67  Neb.  153;  Webb  v.  Haynes,  75 
N.  Y.  App.  Div.  620 ;  Hoppe  v.  Parmalee,  1 1 
Ohio  Cir.  Dec.  24,  20  Ohio  Cir.  Ct.  303.  See 
Hitchcock  v.  Railway  Transfer  Co.,  81  Minn. 
.352. 

2.  Proximate  Cause  of  Injury.  —  Doolittle  v. 
PfafT,  92  111.  App.  301  ;  Ward  v.  Connor,  182 
Mass.  170;  Clark  v.  Missouri,  etc.,  R.  Co.,  179 
Mo.  66;  Rogers  v.  Meyerson  Printing  Co.,  103 
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Mo.  App.  683 ;  Fronk  v.  J.  H.  Evans  City 
Steam  Laundry,  (Neb.  1903)  96  N.  W.  Rep. 
1053;  Carr  v.  Manchester  Electric  Co.,  70  N.  H. 
308  ;  O'Brien  v.  Buffalo  Furnace  Co.,  68  N.  Y. 
App.  Div.  451  ;  Royur  v.  Tinkler,  16  Pa.  Super. 
Ct.  457;  Hansen  v.  Seattle  Lumber  Co.,  31 
Wash.  604. 

3.  Knowledge  of  Servant's  Inexperience.  — ■  Evi- 
dence to  show  that  the  plaintiff  was  inexperi- 
enced and  that  the  master  or  his  representative 
knew  it  is  admissible.  Alabama  Steel,  etc.,  Co. 
v.  Wrenn,  136  Ala.  475. 

4.  Instruction  of  Other  Employees.  —  See  Vir- 
ginia Iron,  etc.,  Co.  v.  Tomlinson,  (Va.  1905) 
51  S.  E.  Rep.  362. 

101.  I.  Master  Must  Adopt  Rules  —  United 
States.  —  Baltimore,  etc.,  R.  Co.  v.  Doty,  (C.  C. 
A.)  133  Fed.  Rep.  866,  quoting  20  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  101  ;  Weeks  v. 
Scharer,  (C.  C.  A.)  129  Fed.  Rep.  333;  Cowen 
v.  Ray,  (C.  C.  A.)  108  Fed.  Rep.  320. 

Iowa.  —  Lanza  v.  Le  Grand  Quarry  Co.,  124 
Iowa  659,  citing  20  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  101. 

Kansas.  —  Griffin  Wheel  Co.  v.  Stanton,  70 
Kan.  762. 

Maine.  —  Moran  v.  Rockland,  etc.,  St.  R.  Co., 
99  Me.  127. 

Minnesota.  —  Scott  v.  Eastern  R.  Co.,  90 
Minn.  143  ;  Wallin  v.  Eastern  R.  Co.,  83  Minn. 
149. 

Missouri.  —  Poindexter  v.  Benedict  Paper 
Co.,  84  Mo.  App.  352. 

New  Hampshire.  —  Sirois  v.  Henry,  (N.  H. 
1905)  59  Atl.  Rep.  936;  Wallace  v.  Boston, 
etc.,  R.  Co.,  72  N.  H.  504. 

New  York.  —  Devoe  v.  New  York  Cent.,  etc., 
R.  Co.,  174  N.  Y.  1,  reversing  70  N.  Y.  App. 
Div.  495  ;  Burns  v.  Palmer,  107  N.  Y.  App. 
Div.  321  ;  Dowd  v.  New  York,  etc.,  R.  Co.,  170 
N.  Y.  459 ;  Tully  v.  New  York,  etc.,  Stearfi- 
ship  Co.,  10  N.  Y.  App.  Div.  463,  affirmed  with- 
out opinion  162  N.  Y.  614;  Hosford  v.  New 
York  Cent.,  etc.,  R.  Co.,  39  N.  Y.  App.  Div. 
327,  affirmed  without  opinion  161  N.  Y.  660; 
Lane  v.  New  York  Cent.,  etc.,  R.  Co.,  107  N. 
Y.  App.  Div.  166;  Shannon  v.  New  York  Cent., 
etc.,  R.  Co.,  88  N.  Y.  App.  Div.  349  ;  Smith  v. 
Lidgerwood  Mfg.  Co.,  56  N.  Y.  App.  Div.  528. 

Ohio.  —  Kracht  v.  Lake  Shore,  etc.,  R.  Co  , 
25  Ohio  Cir.  Ct.  521. 

Pennsylvania.  —  O'Rourke  v.  Alphons  Cus- 
todis  Chimney  Constr.  Co.,  21  Pa.  Super.  Ct.  52. 

Texas.  —  Ft.  Worth,  etc.,  R.  Co.  v.  Smith. 
(Tex.  Civ.  App.  1905)  87  S.  W.  Rep.  371  ;  Mis- 
souri, etc.,  R.  Co.  v.  Jones,  (Tex.  Civ.  App. 
1903)  75  S.  W.  Rep.  S3  ;  Proffitt  v.  Missouri, 
etc.,  R.  Co.,  95  Tex.  593. 

Utah. — -Merrill  v.  Oregon  Short  Line  R. 
Co.,  20  Utah  264  ;  Johnson  v.  Union  Pac.  Coal 
Co.,  28  Utah  46 ;  Smith  v.  Centennial  Eureka 
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102.  (b)  Limitation  of  Rule.  —  See  notes  I,  2,  3,  5,  7. 

(2)  Where  Business  Is  Not  Complex  or  Dangerous.  —  See  note  8. 

b.  Duty  of  Master  to  Promulgate  Rules  —  (i)  In  General. 
—  See  note  9. 

103.  (2)  What  Notice  Sufficient.  —  See  notes  1,  3,  5. 

c.  Duty  of  Master  to  Enforce  Rules.  —  See  note  6. 


Min.  Co.,  27  Utah  307 ;  Boyle  v.  Union  Pac. 
R.  Co.,  25  Utah  420. 

Virginia.  —  Virginia  Iron,  etc.,  Co.  v.  Lore, 
(Va.  1905)  51  S.  E.  Rep.  371;  Wright  v. 
Southern  R.  Co.,  101  Va.  36. 

West  Virginia.  —  Fulton  v.  Crosby,  etc.,  Co., 
57  W.  Va.  oi- 

Wisconsin.  —  Bain  v.  Northern  Pac.  R.  Co., 
120  Wis.  412. 

In  Delaware  it  has  been  said  that  it  is  the 
duty  of  the  master  to  make  and  promulgate 
proper  rules  for  the  government  of  his  servants 
and  business  whenever  this  is  so  large  or  com- 
plicated as  to  make  his  personal  supervision 
impracticable.  Winkler  v.  Philadelphia,  etc., 
R.  Co.,  4  Penn.  (Del.)  80;  Giordano  f.  Brandy- 
wine  Granite  Co.,  3  Penn.  (Del.)  423. 

A  master  is  under  no  obligation  to  make  and 
promulgate  rules  for  the  government  of  his 
servants  and  business  where  the  business  is  not 
so  large  or  complicated  as  to  make  his  personal 
supervision  impracticable.  Punkowski  v.  New 
Castle  Leather  Co.,  4  Penn.  (Del.)  544. 

Rules  for  Signaling  During  Switching.  — 
A  railroad  company  owes  its  employees  the 
duty  of  establishing  and  promulgating  rules 
and  regulations  for  signaling  to  engineers  of 
switch  engines  in  a  yard  where  there  are  many 
tracks,  and  where  two  or  more  engines  are 
employed  near  each  other  at  night,  so  that  the 
engineers  may  be  able  to  distinguish  the  signals 
intended  for  them  respectively.  Louisville, 
etc.,  R.  Co.  v.  York,  128  Ala.  305. 

102.  1.  What  Degree  of  Care  Necessary.  — 
Seccombe  v.  Detroit  Electric  R.  Co.,  133  Mich. 
170,  10  Detroit  Leg.  N.  129;  Ehrenfried  v. 
Lackawanna  Iron,  etc.,  Co.,  89  N.  Y.  App.  Div. 
130,  affirmed  without  opinion  180  N.  Y.  515; 
Kapella  v.  Nichols  Chemical  Co.,  83  N.  Y.  App. 
Div.  45  ;  Wagner  v.  New  York,  etc.,  R.  Co.,  76 
N.  Y.  App.  Div.  552;  Wagner  v.  Portland,  40 
Oregon  392 ;  Johnson  v.  Portland  Stone  Co., 
40  Oregon  436;  Merchants,  etc.,  Oil  Co.  v. 
Burns,  96  Tex.  573,  reversing  (Tex.  Civ.  App. 
1903)  72  S.  W.  Rep.  626. 

Obvious  Dangers. —  It  has  been  said,  in  effect, 
that  where  the  dangers  connected  with  the 
performance  of  a  particular  task  are  open  and 
obvious  a  rule  for  the  government  of  the  em- 
ployees in  performing  the  particular  work  is 
not  necessary.  Austin  v.  Fisher  Tanning  Co.. 
96  N.  Y.  App.  Div.  550. 

2.  Only  Ordinary  Care  Essential.  —  Lanza  v. 
I.e  Grand  Quarry  Co.,  124  Iowa  659,  citing  20 
Am.  and  Encyc.  of  Law  (2d  ed.)  102;  Shaw 
v.  New  Year  Gold  Mines  Co.,  31  Mont.  138; 
Devoe  v.  New  York  Cent.,  etc.,  R.  Co.,  174 
N.  \.  1,  rei'crsing  70  N.  Y.  App.  Div.  495; 
Johnson  r.  Prince  Line,  104  N.  Y.  App.  Div. 
157;  Dooling  v.  Deutscher  Verein,  97  N.  Y. 
App.  Div.  39 ;  Koszlowski  v.  American  Loco- 
motive Co.,  96  N.  Y.  App.  Div.  40;  Johnson  7'. 
Portland    Stone    Co.,    40    Oregon    436  ;  Mer- 


chants, etc.,  Oil  Co.  v.  Burns,  96  Tex.  573, 
reversing  (Tex.  Civ.  App.  1903)  72  S.  W. 
Rep.  626. 

Where  a  railroad  has  established  and  pro- 
mulgated rules  relating  to  the  management  of 
its  trains  and  the  government  of  its  employees, 
and  such  rules  have  been  uniformly  enforced, 
and  it  appears  that  had  the  rules  been  fol- 
lowed no  accident  would  have  occurred,  such 
railroad  is  not  guilty  of  negligence  because  of 
its  failure  to  promulgate  other  or  additional 
rules.  Shannon  v.  New  York  Cent.,  etc.,  R. 
Co.,  88  N.  Y.  App.  Div.  349. 

3.  Failure  to  Make  Rules  Not  Practicable  or 
Useful,  Not  Negligence. —  Seccombe  v.  Detroit 
Electric  R.  Co.,  133  Mich.  170,  10  Detroit 
Leg.  N.  129;  Corcoran  v.  New  York,  etc.,  R. 
Co.,  77  N.  Y.  App.  Div.  505  ;  Corcoran  v.  New 
York,  etc.,  R.  Co.,  58  N.  Y.  App.  Div.  606. 
See  Smith  v.  Lidgerwood  Mfg.  Co.,  56  N.  Y. 
App.  Div.  528. 

5.  Practice  of  Other  Companies.  —  Devoe  v. 
New  York  Cent.,  etc.,  R.  Co.,  174  N.  Y.  1. 

7.  When  a  Question  for  Jury.  —  Devoe  v.  New 
York  Cent.,  etc.,  R.  Co.,  174  N.  Y.  1  ;  Lane  v. 
New  York  Cent.,  etc.,  R.  Co.,  93  N.  Y.  App. 
Div.  40. 

8.  Rules  Unnecessary  Where  Work  Not  Dan- 
gerous. —  Deye  v.  Lodge,  etc.,  Mach.  Tool  Co., 
(C.  C.  A.)  137  Fed.  Rep.  480;  Olsen  v.  North 
Pac.  Lumber  Co.,  (C.  C.  A.)  119  Fed.  Rep.  77; 
Boyer  v.  Eastern  R.  Co.,  87  Minn.  367  ;  Quigley 
v.  Levering,  167  N.  Y.  58,  affirming  50  N.  Y. 
App.  Div.  354. 

9.  Employee  Must  Have  Reasonable  Opportunity 
to  Ascertain. —  Weeks  v.  Scharer,  (C.  C.  A.) 
129  Fed.  Rep.  333  ;  Daubert  v.  Western  Meat 
Co.,  135  Cal.  144;  Moran  v.  Rockland,  etc., 
St.  R.  Co.,  99  Me.  127  ;  Humphries  v.  Raritan 
Copper  Works,  (N.  J.  1905)  60  Atl.  Rep.  62; 
Quinn  v.  Brooklyn  Heights  R.  Co.,  91  N.  Y. 
App.  Div.  489;  Springs  v.  Southern  R.  Co.,  130 
N.  Car.  j86  ;  Wright  v.  Southern  R.  Co.,  101 
Va.  36. 

103.  1.  Knowledge  of  Rule  from  Any  Source 
Sufficient.  —  Moran  v.  Rockland,  etc.,  St.  R. 
Co.,  99  Me.  127. 

3.  Notices  Posted  in  Conspicuous  Places.  —  Com- 
pare Himrod  Coal  Co.  v.  Clark,  197  111.  514, 
affirming  99   III.  App.  332. 

5.  Reasonable  Opportunity  to  Know  Equivalent 
to  Knowledge, —  Moeller  v.  Delaware,  etc.,  R. 
Co.,  55  N.  Y.  App.  Dir.  636,  appeal  dismissed 
without  opinion  172  N.  Y.  644. 

6.  Reasonable  Care  and  Vigilance  in  Enforce- 
ment Necessary. —  Brooksidc  Coal  Min.  Co.  v. 
Dolph,  101  III.  App.  169;  International,  etc., 
R.  Co.  v.  Vanlandingham,  (Tex.  Civ.  App. 
1905)  85  S.  W.  Rep.  847;  Missouri,  etc.,  R.  Co. 
v  Gearheart,  (Tex.  Civ.  App.  1904)  81  S.  W. 
Rep.  325  ;  Merrill  v.  Oregon  Short  Line  R.  Co., 
29  Utah  264;  Wright  v.  Southern  R.  Co.,  101 
Va.  36. 
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101.    Sec  note  i. 

d.  Reasonableness  of  Rules.  — See  notes  2,  3,  4. 

e.  Sufficiency  of  Rules.  —  See  notes  7,  8. 

IO.I.  /.  Duty  of  Servant  to  Obey  Rules  —  (1)  Statement  of  Rule. 

—  See  note  2. 


IO  I.    1.  Master  Not  an  Insurer  of  Observance. 

—  Rcberk  v.  Home,  etc.,  Co.,  85  Minn.  326 ; 
Clark  v.  Manhattan  R.  Co.,  77  N.  Y.  App.  Div. 

284. 

2.  Rules  May  Be  Oral.  —  Lake  Shore,  etc.,  R. 
Co.  v.  Whidden,  23  Ohio  Cir.  Ct.  85. 

3.  Impossible  or  Impracticable  Rules  Not  Bind- 
ing.—  Junction  Min.  Co.  v.  Ench,  11 1  111.  App. 
346  ;  Le  Due  v.  Northern  Pac.  R.  Co.,  92  Minn. 
287. 

Rules  in  Effect  Exempting  Master  from  Liability 
for  Negligence.  —  Consolidated  Coal  Co.  v. 
Lundak,  196  111.  594,  affirming  97  111.  App.  109. 

4.  Reasonableness  of  Rules  Question  of  Law.  — 

Scott  v.  Eastern  R.  Co.,  90  Minn.  143.  Com- 
pare Texas  Cent.  R.  Co.  v.  Yarbro,  32  Tex.  Civ. 
App.  246. 

Construction  of  Rules  a  Question  of  Law.  — 

Denver,  etc.,  R.  Co.  v.  Maydole,  33  Colo.  150. 

7.  Whether  Sufficiency  of  Rules  a  Question  for 
Jury.  —  Devoe  v.  New  York  Cent.,  etc.,  R.  Co., 
174  N.  Y.  1,  reversing  70  N.  Y.  App.  Div.  495. 

8.  See  Rosney  v.  Erie  R.  Co.,  (C.  C.  A.)  135 
Fed.  Rep.  311  ;  Ward  v.  Manhattan  R.  Co.,  95 
N.  Y.  App.  Div.  437. 

105.  2.  Disobedience  of  Reasonable  Rules 
Contributory  Negligence  —  United  States.  — ■ 
Erie  R.  Co.  v.  Kane,  (C.  C.  A.)  118  Fed.  Rep. 
223  ;  Canadian  Pac.  R.  Co.  v.  Elliott,  (C.  C.  A.) 
137  Fed.  Rep.  904;  Southern  R.  Co.  v.  Craig, 
(C.  C.  A.)  113  Fed.  Rep.  76. 

Delaware.  —  Winkler  v.  Philadelphia,  etc., 
R.  Co.,  4  Penn.  (Del.)  80. 

Georgia.  —  Atlanta  R.,  etc.,  Co.  v.  Bennett, 
115  Ga.  879;  Central  of  Georgia  R.  Co.  V.  Mc- 
Whorter,  115  Ga.  476;  Binion  v.  Georgia 
Southern,  etc.,  R.  Co.,  115  Ga.  330. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Myers,  95 
111.  App.  578. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Hilt- 
ner,  60  S.  W.  Rep.  2,  22  Ky.  L.  Rep.  1141. 

Louisiana.  —  Moore  v.  St.  Louis,  etc.,  R.  Co., 
(La.  1905)  38  So.  Rep.  913. 

Michigan.  —  Kopf  v.  Monroe  Stone  Co.,  133 
Mich.  286,  10  Detroit  Leg.  N.  185;  Nichols  v. 
Chicago,  etc.,  R.  Co.,  125  Mich.  394,  7  Detroit 
Leg.  N.  558. 

Minnesota.  —  Scott  v.  Eastern  R.  Co.,  90 
Minn.  143,  citing  20  Am.  and  Eng.  Encvc.  of 
Law  (2d  ed.)  105 ;  Kerrigan  v.  Chicago,  etc., 
R.  Co.,  86  Minn.  407 ;  Green  v.  Brainerd,  etc., 
R.  Co.,  85  Minn.  318;  Turrittin  v.  Chicago, 
etc.,  R.  Co.,  (Minn.  1905)  104  N.  W.  Rep.  225  ; 
Burris  v.  Minneapolis,  etc..  R.  Co.,  (Minn. 
1905)  103  N.  W.  Rep.  717;  Hjelm  v.  Western 
Granite  Contracting  Co.,  94  Minn.  169;  Nord- 
quist  v.  Great  Northern  R.  Co.,  89  Minn.  485. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Healey, 
(Neb.  1904)  97  N.  W.  Rep.  1024. 

New  York.  —  Shannon  v.  New  York  Cent., 
etc.,  R.  Co.,  88  N.  Y.  App.  Div.  349  ;  Kilkin  v. 
New  York  Cent.,  etc.,  R.  Co.,  76  N.  Y.  App. 
Div.  529,  affirmed  without  opinion  177  N.  Y. 
566 ;  Frounfelker  v.  Delaware,  etc.,  R.  Co.,  74 


N.  Y.  App.  Div.  224 ;  Mohr  v.  Lehigh  Valley 
R.  Co.,  55  N.  Y.  App.  Div.  176;  Moeller  v. 
Delaware,  etc.,  R.  Co.,  55  N.  Y.  App.  Div.  636, 
appeal  dismissed  without  opinion  172  N.  Y. 
644;  Dickescheid  v.  Betz,  80  N.  Y.  App.  Div. 
8,  affirmed  without  opinion  176  N.  Y.  611. 

North  Carolina.  —  Howard  v.  Southern  R. 
Co.,  131  N.  Car.  829,  petition  to  rehear  dis- 
missed 132  N.  Car.  709;  Holland  v.  Seaboard 
Air  Line  R.  Co.,  137  N.  Car.  368. 

Ohio.  —  Michigan  Cent.  R.  Co.  v.  Butler,  23 
Ohio  Cir.  Ct.  459.  Compare  Gamble  v.  Akron, 
etc.,  R.  Co.,  63  Ohio  St.  352. 

South  Carolina.  —  Morrow  v.  Gaffney  Mfg. 
Co.,  70  S.  Car.  242. 

Texas.  - — ■  Quinn  v.  Galveston,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  395  ; 
Texas,  etc.,  R.  Co.  v.  Fields,  32  Tex.  Civ.  App. 
414;  Parks  v.  St.  Louis  Southwestern  R.  Co., 
29  Tex.  Civ.  App.  551  ;  Texas,  etc.,  R.  Co.  v. 
Maupin,  26  Tex.  Civ.  App.  385.  See  Galveston, 
etc.,  R.  Co.  v.  Brown,  95  Tex.  2  ;  Hynson  v.  St. 
Louis  Southwestern  R.  Co.,  (Tex.  Civ.  App. 
1905)  86  S.  W.  Rep.  928;  Horton  v.  Ft.  Worth 
Packing,  etc.,  Co.,  33  Tex.  Civ.  App.  150. 
Compare  Gulf,  etc.,  R.  Co.  v.  Boyce,  (Tex.  Civ. 
App.  1905)  87  S.  W.  Rep.  395  ;  International, 
etc.,  R.  Co.  v.  Vanlandingham,  (Tex.  Civ.  App. 
1905)  85  S.  W.  Rep.  847. 

Utah.  —  Smith  v.  Centennial  Eureka  Min. 
Co.,  27  Utah  307.  Compare  Merrill  v.  Oregon 
Short  Line  R.  Co.,  29  Utah  264. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Cromer, 
101  Va.  667. 

West  Virginia.  —  McCreery  v.  Ohio  River 
R.  Co.,  49  W.  Va.  301. 

Canada.  —  Coutlee  v.  Grand  Trunk  R.  Co., 
23  Quebec  Super.  Ct.  242  ;  Holden  v.  Grand 
Trunk  R.  Co.,  5  Ont.  L.  Rep.  301  ;  Anderson 
v.  Mikado  Min.  Co.,  3  Ont.  L.  Rep.  581. 

See  Heald  v.  Wallace,  109  Tenn.  346. 

Time  Card.  —  It  has  been  held  that  a  card 
furnished  by  a  railroad  company  to  its  engi- 
neers and  containing  a  column  headed  "  Mini- 
mum time  freight  trains  between  stations,"  but 
relatively  to  which  there  is  no  rule  of  the  com- 
pany making  it  an  engineer's  duty  to  regard 
this  minimum  time,  is  not  legally  binding  upon 
the  engineer  so  as  to  forfeit  the  right  of  his 
widow  to  recover,  if  he,  while  attempting  to 
run  his  train  between  two  stations  in  less  than 
the  time  given  in  the  column  mentioned,  is 
killed  by  the  negligence  of  his  co-employees. 
Central  of  Georgia  R.  Co.  v.  Vining,  116  Ga. 
284. 

Violation  of  Rules  Not  Negligence  Per  Se.  — 

Missouri,  etc.,  R.  Co.  v.  Jones,  (Tex.  Civ.  App. 
1903)  75  S.  W.  Rep.  53  ;  Missouri,  etc.,  R.  Co. 
v.  Bodie,  32  Tex.  Civ.  App.  168;  Texas  Cent. 
R.  Co.  v.  Yarbro,  32  Tex.  Civ.  App.  246  ;  Texas, 
etc.,  R.  Co.  v.  Scott,  30  Tex.  Civ.  App.  496 ; 
Gulf,  etc.,  R.  Co.  v.  Cornell,  29  Tex.  Civ.  App. 
596 ;  Missouri,  etc.,  R.  Co.  v.  Follin,  29  Tex. 
Civ.  App.  512;  Missouri,  etc.,  R.  Co.  v.  May- 
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106.  Disobedience  Must  Be  Proximate  Cause. —  See  note  I. 

107.  (2)  Waiver  of  Disobedience  to  Rules  by  Master  —  (a)  in  General. — 
See  note  1. 

Necessity  of  Knowledge  or  Notice.  —  See  note  2. 
Either  Actual  or  Constructive  Notice.  —  See  notes  5,  6. 

108.  (b)  Knowledge  of  or  Notice  to  What  Officer  Binds  Master.  —  See  notes  2,  3. 

g.  Failure  to  Adopt  and  Enforce  Rules  Must  Be  Proxi- 
mate Cause  of  Injury.  —  See  note  4. 

h.  Evidence  in  Actions  for  Injuries  —  (1)  Necessity,  Existence, 
and  Sufficiency  of  Rules.  —  See  notes  5,  6. 

109.  (2)  Servant' ' s  Kno  \  ledge  of  Rules.  —  See  notes  3,  4,  5. 
(3)  Waiver  of  Obedience  to  Rules.  —  See  notes  6,  7. 


field,  29  Tex.  Civ.  App.  477  ;  Missouri,  etc.,  R. 
Co.  v.  Pawkett,  28  Tex.  Civ.  App.  583  ;  Texas, 
etc.,  R.  Co.  v.  Mortensen,  27  Tex.  Civ.  App.  106. 

106.  1.  Disobedience  Must  Be  Proximate 
Cause  of  Injury.  —  Gamble  v.  Akron,  etc.,  R. 
Co.,  63  Ohio  St.  352. 

107.  1.  Effect  of  Disobedience  to  Rule  Abro- 
gated. —  Canadian  Pac.  R.  Co.  v.  Elliott,  (C. 
C.  A.)  137  Fed.  Rep.  904;  Tullis  v.  Lake  Erie, 
etc.,  R.  Co.,  (C.  C.  A.)  105  Fed.  Rep.  554 ; 
Louisville,  etc.,  R.  Co.  v.  Hiltner,  60  S.  W. 
Rep.  2,  22  Ky.  L.  Rep.  1141;  Brady  v.  New 
York,  etc.,  R.  Co.,  184  Mass.  225  ;  Turrittin  v. 
Chicago,  etc.,  R.  Co.,  (Minn.  1905)  104  N.  W. 
Rep.  225;  Cleveland,  etc.,  R.  Co.  v.  Ullom,  11 
Ohio  Cir.  Dec.  321,  20  Ohio  Cir.  Ct.  512;  In- 
ternational, etc.,  R.  Co.  v.  Jacobs,  (Tex.  Civ. 
App.  1904)  84  S.  W.  Rep.  288  ;  Texas  Cent.  R. 
Co.  v.  Yarbro,  32  Tex.  Civ.  App.  246  ;  Galves- 
ton, etc.,  R.  Co.  v.  Collins,  31  Tex.  Civ.  App. 
70  ;  Sugarland  R.  Co.  v.  Archer,  (Tex.  Civ. 
App.  1902)  69  S.  W.  Rep.  430  ;  Missouri,  etc., 
R.  Co.  v.  Mayfield,  29  Tex.  Civ,  App.  477 ; 
Boyle  v.  Union  Pac.  R.  Co.,  25  U'.^h  420  ;  Mer- 
rill v.  Oregon  Short  Line  R.  Co.,  29  Utah  264. 
Compare  St.  Louis  Southwestern  Co.  v.  Spivey, 
97  Tex.  143,  reversing  (Tex.  Civ.  App.  1903) 
73  S.  W.  Rep.  973. 

2.  Necessity  of  Knowledge  or  Notice.  —  Erie 
R.  Co.  v.  Kane,  (C.  C.  A.)  118  Fed.  Rep.  223; 
Himrod  Coal  Co.  v.  Clingan,  114  111.  App.  568; 
Kopf  v.  Monroe  Stone  Co.,  133  Mich.  286,  10 
Detroit  Leg.  N.  185  ;  Nichols  v.  Chicago,  etc., 
R.  Co.,  125  Mich.  394,  7  Detroit  Leg.  N.  558; 
Cleveland,  etc.,  R.  Co.  v.  Ullom,  11  Ohio  Cir. 
Dec.  321,  20  Ohio  Cir.  Ct.  512;  Driver  v. 
Southern  R.  Co.,  103  Va.  650 ;  Anderson  v. 
Mikado  Min.  Co.,  3  Ont.  L.  Rep.  581. 

5.  Injured  Party  Must  Show  Nonenforcement.  — 
Canadian  Pac.  R.  Co.  v.  Elliott,  (C.  C.  A.)  137 
Fed.  Rep.  904;  Louisville,  etc.,  R.  Co.  v.  Scan- 
Ion,  60  S.  W.  Rep.  643,  22  Ky.  L.  Rep.  1400. 

6.  Disregard  for  Length  of  Time  Charges  Master 
with  Notice.  —  Boyle  v.  Columbian  Fire  Proof- 
ing Co.,  182  Mass.  93. 

I  OS.  2.  Compare  Carson  v.  Southern  R. 
Co.,  68  S.  Car.  55,  judgment  affirmed  Southern 
R.  Co.  v.  Carson,  194  U.  S.  136. 

3.  Conductors  and  Engineers.  — ■  The  knowl- 
edge of  a  conductor  and  an  engineer  that  fire- 
men in  a  certain  yard  cleaned  their  engines 
while  in  motion  has  been  held  to  be  insufficient 
to  charge  the  railroad  company  with  notice  of 
the  custom.  Erie  R.  Co.  v.  Kane,  (C.  C.  A.) 
118  Fed.  Rep.  223. 


4.  Failure  to  Adopt  Must  Be  Proximate  Cause.— 

Griffin  Wheel  Co.  v.  Stanton,  70  Kan.  762  ; 
Murphy  v.  Milliken,  84  N.  Y.  App.  Div.  582  ; 
Crawford  v.  New  York,  etc.,  R.  Co.,  23  Ohio 
Cir.  Ct.  207. 

5.  Adoption  of  Rules  by  Other  Companies.  — 
See  Wagner  v.  Portland,  40  Oregon  392.  Com- 
pare Devoe  v.  New  York  Cent.,  etc.,  R.  Co.,  174 
N.  Y.  1,  reversing  70  N.  Y.  App.  Div.  495. 

6.  Parol  Evidence.  — ■  Florida  Cent.,  etc..  R. 
Co.  v.  Mooney,  45  Fla.  286.  See  Devoe  v.  New 
York  Cent.,  etc.,  R.  Co.,  174  N.  Y.  1.  reversing 
70  N.  Y.  App.  Div.  495  ;  Missouri,  etc.,  R.  Co. 
v.  Bodie,  32  Tex.  Civ.  App.  168. 

109.  3.  In  a  suit  against  a  railway  company 
by  an  employee,  a  rule  of  the  company  relative 
to  the  duty  of  such  employee  is  admissible  in  evi- 
dence in  behalf  of  the  company  without  first 
proving  that  the  employee  had  knowledge  of  the 
rule.  Such  knowledge  may  be  shown  either  be- 
fore or  after  the  admission  of  the  rule  in  evi- 
dence. Binion  v.  Georgia  Southern,  etc.,  R.  Co., 
in  Ga.  878. 

4.  Knowledge  of  Fellow  Servant.  —  Springs  v. 
Southern  R.  Co.,  130  N.  Car.  186. 

5.  Continued  Existence  of  Rule.  —  Frounfelker 
v.  Delaware,  etc.,  R.  Co.,  74  N.  Y.  App.  Div.  2,24. 

6.  Waiver  of  Rule  —  Habitual  Violation.  — 
Compare  Clark  v.  Manhattan  R.  Co.,  77  N.  Y. 
App.  Div.  284. 

It  has  been  said  that  proof  of  habitual  viola- 
tion by  others  in  the  same  line  of  employment  is 
admissible  as  affecting  the  question  of  ordinary 
care.  The  theory  is  that  although  the  employee 
at  the  time  of  taking  employment  was  given 
such  a  rule  and  promised  to  obey  it,  yet  by  its 
subsequent  and  habitual  violation  by  others,  he 
is  led  to  the  belief  that  it  has  been  abrogated. 
Chicago,  etc.,  R.  Co.  v.  Myers,  95  111.  App.  578. 

On  an  issue  whether  a  rule  of  a  railway  com- 
pany, which  it  claimed  an  employee  had  ex- 
pressly contracted  to  observe,  had  been  re- 
scinded or  abrogated  by  general  nonobservance 
on  the  part  of  its  employees,  with  knowledge  or 
acquiescence  of  the  company,  it  was  error  for 
the  court  to  refuse  to  instruct  the  jury,  when 
duly  requested  by  the  company  so  to  do,  that 
they  should  not  consider  such  nonobservance 
occurring  prior  to  the  date  of  the  contract. 
Central  of  Georgia  R.  Co.  v.  Goodwin,  120  Ga. 
83. 

7.  In  a  suit  for  damages  against  a  railroad 
company  by  one  of  its  brakemen,  where  the  de- 
fense relied  upon  by  the  company  was  that  the 
plaintiff's  injuries  were  caused  by  his  disregard 
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I  Oil.    (4)  Presumptions.  — -See  note  8. 

IIO.  3.  Assumption  of  Risks  by  Servant  —  a.  Risks  Ordinarily  Inci- 
DEN  r  TO  Service.  —  See  note  1. 


of  a  rule  of  the  company,  of  which  he  had  notice 
and  by  which  he  was  bound,  and  which  re- 
quired him  to  use  a  "stick"  in  making  all 
couplings,  evidence  that  the  conductor  in  charge 
of  the  train  at  the  time  the  injuries  were  re- 
ceived, and  other  conductors  of  the  defendant 
company  under  whom  the  plaintiff  worked, 
knew  that  he  had  no  "  stick,"  was  properly  ex- 
cluded, there  being  nothing  to  impute  such 
knowledge  of  the  conductors  to  the  defendant 
so  as  to  give  rise  to  the  presumption  that  by 
acquiescence  in  the  violation  of  the  rule  the 
company  had  consented  to  its  abrogation. 
Binion  v.  Georgia  Southern,  etc.,  R.  Co.,  1 1 8 
Ga.  282. 

1<M>.  8.  Presumption  that  Master  Has  Dis- 
charged His  Duty. —  Rosney  v.  Erie  R.  Co.,  (C. 
C.  A.)  135  Fed.  Rep.  311. 

Presumption  as  to  Adoption  of  Rules.  —  It  has 

been  held  that  when  the  plaintiff  relies  upon  the 
absence  of  rules  as  a  basis  of  the  charge  of 
negligence,  the  burden  is  upon  him  to  prove 
affirmatively  the  want  of  such  rules,  since  the 
presumption  is  that  such  rules  as  were  neces- 
sary were  prescribed.  Hill  v.  Boston,  etc.,  R. 
Co.,  72  N.  H.  518  ;  Smith  v.  Boston,  etc.,  R.  Co., 
(N.  H.  1905)  61  Atl.  Rep.  359  ;  Corcoran  v.  New 
York,  etc.,  R.  Co.,  58  N.  Y.  App.  Div.  606. 

Presumption  for  Collision.  —  In  an  action  to  re- 
cover for  the  death  of  a  locomotive  engineer  in 
the  defendant's  service,  caused  by  a  collision  be- 
tween trains,  it  was  held  that  a  presumption  of 
negligence  arose  from  the  fact  of  the  collision. 
Stewart  v.  Raleigh,  etc.,  Air  Line  R.  Co.,  137 
N.  Car.  687.  But  see  Holland  v.  Seaboard  Air 
Line  R.  Co.,  137  N.  Car.  368. 

110.  1.  Risks  Ordinarily  Incident  to  Service 
—  United  States.  —  Northern  Pac.  R.  Co.  v. 
Dixon,  (C.  C.  A.)  139  Fed.  Rep.  737;  Deye  v. 
Lodge,  etc.,  Mach.  Tool  Co.,  (C.  C.  A.)  137 
Fed.  Rep.  480';  Florence,  etc.,  R.  Co.  v.  Whipps, 
(C.  C.  A.)  138  Fed.  Rep.  13;  Southern  Pac.  R. 
Co.  v.  Gloyd,  (C.  C.  A.)  138  Fed.  Rep.  388; 
St.  Louis  Cordage  Co.  v.  Miller,  (C.  C.  A.)  126 
Fed.  Rep.  49s ;  Crawford  v.  American  Steel, 
etc.,  Co.,  (C.  C.  A.)  123  Fed.  Rep.  275;  Sievers 
v.  Eyre,  122  Fed.  Rep.  734;  The  Troy,  121  Fed. 
Rep.  901  ;  Hodges  v.  Kimball,  (C.  C.  A.)  104 
Fed.  Rep.  745. 

Colorado.  —  Greeley  v.  Foster,  32  Colo.  292. 

Delaware. —  Punkowski  v.  New  Castle  Leather 
Co.,  4  Penn.  (Del.)  544;  Karczewski  v.  Wil- 
mington City  R.  Co.,  4  Penn.  (Del.)  24;  Wink- 
ler v.  Philadelphia,  etc.,  R.  Co.,  4  Penn.  (Del.) 
80;  Boyd  v.  Blumenthal,  3  Penn.  (Del.)  564; 
Croker  v.  Pusey,  etc.,  Co.,  3  Penn.  (Del.)  1  ; 
Strattner  v.  Wilmington  City  Electric  Co.,  3 
Penn.  (Del.)  245. 

Georgia.  —  Wrightsville,  etc.,  R.  Co.  v.  Latti- 
more,  118  Ga.  581. 

Illinois.  —  Hansell-Elcock  Foundry  Co.  v. 
Clark,  214  111.  399,  affirming  115  111.  App.  209; 
Chicago,  etc.,  R.  Co.  v.  White,  209  111.  124; 
Webster  Mfg.  Co.  v.  Nisbett,  205  111.  273  ;  Chi- 
cago, etc.,  R.  Co.  v.  Heerey,  203  111.  492,  citing 
20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  no; 
Slack  v.  Harris,  200  111.  96;  O'Donnell  v.  Ar- 


mour Curled  Hair  Works,  111  111.  App.  516; 
Mobile,  etc.,  R.  Co.  v.  Healy,  109  111.  App.  531  ; 
Equitable  Powder  Mfg.  Co.  v.  Green,  109  111. 
App.  403  ;  Illinois  Cent.  R.  Co.  v.  Satkowski,  107 
111.  App.  524  ;  Ewald  v.  Michigan  Cent.  R.  Co., 
107  111.  App.  294  ;  Moster  v.  Terminal  R.  Assoc., 
106  111.  App.  494  ;  Middendorf  v.  Schulze,  105 
111.  App.  221  ;  Webster  Mfg.  Co.  v.  Goodrich, 
104  111.  App.  76;  Harte  v.  Fraser,  104  111.  App. 
201  ;  Baltimore,  etc.,  R.  Co.  v.  Greer,  103  111. 
App.  448;  Dolese,  etc.,  R.  Co.  v.  Schultz,  101 
111.  App.  569  ;  American  Malting  Co.  v.  Lelivelt, 
101  111.  App.  320;  St.  Louis  Nat.  Stock  Yards 
v.  Burns,  97  111.  App.  175;  Mattson  v.  Qualey 
Constr.  Co.,  90  111.  App.  260. 

Indiana.  —  Southern  Indiana  R.  Co.  v.  Har- 
rell,  161  Ind.  689,  reversing  (Ind.  App.  1903) 
66  N.  E.  Rep.  1016;  Stone  v.  Bedford  Quarries 
Co.,  156  Ind.  432;  Baltimore,  etc.,  R.  Co.  v. 
Roberts,  161  Ind.  1  ;  Brazil  Block  Coal  Co.  v. 
Gibson,  160  Ind.  319,  98  Am.  St.  Rep.  281  ;  Chi- 
cago, etc.,  Stone  Co.  v.  Nelson,  32  Ind.  App. 
355  ;  Smallwood  v.  Bedford  Quarries  Co.,  28 
Ind.  App.  692  ;  Bedford  Quarries  Co.  v.  Turner, 
(Ind.  App.  1905)  75  N.  E.  Rep.  25;  Southern 
Indiana  R.  Co.  v.  Messick,  35  Ind.  App.  676. 

Iowa.  —  Wilder  v.  Great  Western  Cereal  Co., 
(Iowa  1905)  104  N.  W.  Rep.  434;  Shebeck  v. 
National  Cracker  Co.,  120  Iowa  414;  Duree  v. 
Chicago,  etc.,  R.  Co.,  118  Iowa  640;  Martin  v. 
Chicago,  etc.,  R.  Co.,  118  Iowa  148,  96  Am.  St. 
Rep.  371  ;  Martin  v.  Chicago,  etc.,  R.  Co.,  (Iowa 
1901)  87  N.  W.  Rep.  654. 

Kansas.  —  Missouri  Pac.  R.  Co.  v.  Johnson, 
69  Kan.  721. 

Kentucky. — -Kentucky  Freestone  Co.  v.  Mc- 
Gee,  118  Ky.  306;  Illinois  Cent.  R.  Co.  v.  Mer- 
cer, 88  S.  W.  Rep.  I054,  28  Ky.  L.  Rep.  3  ;  Wil- 
son v.  Chess,  etc.,  Co.,  117  Ky.  567. 

Maine.  —  Erickson  v.  Monson  Consol.  Slate 
Co.,  100  Me.  107  ;  Withee  v.  Somerset  Traction 
Co.,  98  Me.  61. 

Maryland.  —  Maryland  Telephone,  etc.,  Co.  v. 
Cloman,  97  Md.  620  ;  Skinner  v.  McLaughlin. 
94  Md.  524,  51  Atl.  Rep.  98. 

Massachusetts.  —  Fearns  v.  New  York  Cent., 
etc.,  R.  Co.,  186  Mass.  529  ;  Donovan  v.  Ameri- 
can Linen  Co.,  180  Mass.  127;  McClusky  v. 
Garfield,  etc.,  Coal  Co.,  180  Mass.  115;  Hall  r. 
Wakefield,  etc.,  St.  R.  Co.,  178  Mass.  98. 

Michigan.  —  Willis  v.  Besser-Churchill  Co., 
126  Mich.  659,  8  Detroit  Leg.  N.  199. 

Minnesota. — •  Gittens  v.  William  Porten  Co., 
90  Minn.  512;  Boyer  v.  Eastern  R.  Co..  87 
Minn.  367  ;  McKenna  v.  Chicago,  etc.,  R.  Co., 
92  Minn.  508,  judgment  affirmed  on  rehearing  92 
Minn.  513;  Schus  v.  Powers-Simpson  Co.,  85 
Minn.  447. 

Missouri.  —  Clark  v.  Missouri,  etc.,  R.  Co., 
179  Mo.  66;  Jones  v.  Kansas  City,  etc.,  R.  Co., 
178  Mo.  528,  101  Am.  St.  Rep.  434;  Curtis  v. 
McNair,  173  Mo.  270;  Haviland  v.  Kansas  City, 
etc.,  R.  Co.,  172  Mo.  106;  Holmes  v.  Branden- 
baugh,  172  Mo.  53;  Erickson  v.  Kansas  City, 
etc.,  R.  Co.,  171  Mo.  647;  Minnier  v.  Sedalfa. 
etc.,  R.  Co.,  167  Mo.  99:  Roberts  v.  Missouri, 
etc.,  Telephone  Co.,  166  Mo.  370;  Zeigenmcycr 
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Goetz  Lime,  etc.,  Co.,  113  Mo.  App.  330; 
Blundell  v.  Wm.  A.  Miller  Elevator  Mfg.  Co., 
189  Mo.  552;  Goransson  v.  Riter-Conley  Mfg. 
Co.,  186  Mo.  300;  Mathis  v.  Kansas  City  Stock 
Yards  Co.,  185  Mo.  434;  Deckerd  v.  Wabash  R. 
Co.,  111  Mo.  App.  117;  Smith  Hammond 
Packing  Co.,  n  1  Mo.  App.  13;  Depuy  v.  Chi- 
cago, etc.,  R.  Co.,  110  Mo.  App.  no;  Robbins 
v.  Big  Circle  Min.  Co.,  105  Mo.  App.  78; 
Beckman  v.  Anheuser-Busch  Brewing  Assoc., 
98  Mo.  App.  555  ;  Cothron  v.  Cudahy  Packing 
Co.,  98  Mo.  App.  343 ;  Parsons  v.  Hammond 
Packing  Co.,  96  Mo.  App.  372;  Hester  v.  Jacob 
Dold  Packing  Co.,  95  Mo.  App.  16;  Adams  v. 
McCormick  Harvesting  Mach.  Co.,  95  Mo.  App. 
m;  Nickel  v.  Columbia  Paper  Stock  Co.,  95 
Mo.  App.  226  ;  Zellars  v.  Missouri  Water,  etc., 
Co.,  92  Mo.  App.  107  ;  Shields  v.  Kansas  City 
Suburban  Belt  R.  Co.,  87  Mo.  App.  637  ;  Thomp- 
son v.  Chicago,  etc.,  R.  Co.,  86  Mo.  App.  141  ; 
Stalzer  v.  Jacob  Dold  Packing  Co.,  84  Mo.  App. 
565;  Kane  v.  St.  Louis,  etc.,  R.  Co.,  112  Mo. 
App.  650;  Lee  v.  St.  Louis,  etc.,  R.  Co.,  iu 
Mo.  App.  372;  Gibson  v.  Midland  Bridge  Co., 
112  Mo.  App.  594;  Carter  v.  Baldwin,  107  Mo. 
App.  217;  Kelley  v.  Chicago,  etc.,  R.  Co.,  105 
Mo.  App.  365  ;  Weston  v.  Lackawanna  Min. 
Co.,  105  Mo.  App.  702  ;  Harrington  v.  Waoash 
R.  Co.,  104  Mo.  App.  663. 

Montana.  —  Allen  v.  Bell,  32  Mont.  69;  Mc- 
Cabe  v.  Montana  Cent.  R.  Co.,  30  Mont.  323; 
Cummirgs  v.  Helena,  etc.,  Smelting,  etc.,  Co., 
26  Mont.  434. 

Nebraska.  —  Weed  v.  Chicago,  etc.,  R.  Co., 
(Neb.  1904)  99  N.  W.  Rep.  827  ;  Chicago,  etc., 
R.  Co.  v.  Healey,  (Neb.  1904)  97  N.  W.  Rep. 
1024;  Fremont  Brewing  Co.  v.  Hansen,  65  Neb. 
456,  65  Neb.  462. 

New  Hampshire.  —  Miller  v.  Boston,  etc.,  R. 
Co.,  (N.  H.  1905)  61  Atl.  Rep.  360;  Boyce  v. 
Johnson,  72  N.  H.  41  ;  O'Hare  v.  Cocheco  Mfg. 
Co.,  71  N.  H.  104,  93  Am.  St.  Rep.  499  ;  Story 
v.  Concord,  etc.,  R.  Co.,  70  N.  H.  364 ;  Carr  v. 
Manchester  Electric  Co.,  70  N.  H.  308. 

New  Jersey.  —  Tompkins  v.  Marine  Engine, 
etc.,  Co.,  70  N.  J.  L.  330  ;  Dunkerley  v.  Weben- 
dorfer  Mach.  Co.,  71  N.  J.  L.  60;  Murphy  v. 
Rockwell  Engineering  Co.,  70  N.  J.  L.  374;  Mc- 
Donald v.  Standard  Oil  Co.,  69  N.  J.  L.  445  ; 
Durand  v.  New  York,  etc.,  R.  Co.,  65  N.  J.  L. 
656. 

Neiv  York.  —  Quigley  v.  Levering,  167  N.  Y. 
58,  affirming  50  N.  Y.  App.  Div.  354  ;  Schapiro 
v.  Levy,  101  N.  Y.  App.  Div.  444;  Riola  v. 
New  York  Cent.,  etc.,  R.  Co.,  97  N.  Y.  App. 
Div.  252;  Ryan  v.  Third  Ave.  R.  Co.,  92  N.  Y. 
App.  Div.  306  ;  Mullen  v.  Metropolitan  St.  R. 
Co.,  89  N.  Y.  App.  Div.  21  ;  Gerstner  v.  New 
York  Cent.,  etc.,  R.  Co.,  81  N.  Y.  App.  Div. 
562,  affirtned  without  opinion  178  N.  Y.  627; 
Willdigg  v.  Knox,  80  N.  Y.  App.  Div.  390 ; 
Huebner  v.  Hammond,  80  N.  Y.  App.  Div.  122, 
affirmed  without  opinion  177  N.  Y.  537;  Hutch- 
inson v.  Parker,  39  N.  Y.  App.  Div.  133,  134, 
note,  affirmed  without  opinion  169  N.  Y.  579; 
Brown  v.  New  York  Cent.,  etc.,  R.  Co.,  42  N.  Y. 
App.  Div.  548,  affirmed  without  opinion  166  N. 
Y.  626 ;  Tully  v.  New  York,  etc.,  Steamship 
Co.,  10  N.  Y.  App.  Div.  463,  affirmed  without 
opinion  162  N.  Y.  614;  Renningor  v.  New  York 
Cent.,  etc.,  R.  Co.,  u  N,  Y.  App,  Div.  565. 


affirmed  without  opinion  162  N.  Y.  595;  Klos 
v.  Hudson  River  Ore,  etc.,  Co.,  77  N.  Y.  App. 
Div.  566;  Ward  v.  Naughton,  74  N.  Y.  App. 
Div.  68;  O'Sullivan  v.  Elynn,  67  N.  Y. 
App.  Div.  516;  Dolan  v.  Burden  Iron  Co.,  62 
N.  Y.  App.  Div.  54s  ;  Griffin  v.  Ithaca  St.  R. 
Co.,  62  N.  Y.  App.  Div.  551. 

North  Carolina.  —  Jones  v.  American  Ware- 
house Co.,  137  N.  Car.  3.57,  138  N.  Car.  546; 
Marks  v.  Harriet  Cotton  Mills,  135  N.  Car.  2X7  ; 
Ausley  v.  American  Tobacco  Co.,  130  N.  Car. 
34;  McDougald  v.  Lumberton,  129  N.  Car.  200. 

Ohio.  —  Scanlon  v.  Lake  Shore,  etc.,  R.  Co., 
24  Ohio  Cir.  Ct.  256;  Frolich  v.  Cranker,  11 
Ohio  Cir.  Dec.  592,  21  Ohio  Cir.  Ct.  615; 
Joswoyak  v.  Lake  Shore,  etc.,  R.  Co.,  4  Ohio 
Dec.  ( ReprinO  317,  1  Cleve.  L.  Rep.  306. 

Oklahoma.  —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356. 

Oregon. —  Bowers  v.  Star  Logging,  etc.,  Co., 
41  Oregon  301  ;  Sorenson  v.  Oregon  Power  Co., 
(Oregon  1905)  82  Pac.  Rep.  10;  Tucker  v. 
Northern  Pac.  Terminal  Co.,  41  Oregon  82; 
Johnson  V.  Portland  Stone  Co.,  40  Oregon  436  ; 
Miller  v.  Inman,  40  Oregon  161  ;  Stager  v. 
Troy  Laundry  Co.,  38  Oregon  480. 

Pennsyh'ania.  —  Masterson  v.  Eldridge,  208 
Pa.  St.  242  ;  Schlemmer  v.  Buffalo,  etc.,  R.  Co., 
207  Pa.  St.  198;  Sanker  v.  Pennsylvania  R.  Co., 
205  Pa.  St.  609  ;  Fricker  v.  Penn  Bridge  Co., 
197  Pa.  St.  442;  Benignia  v.  Pennsylvania  R. 
Co.,  197  Pa.  St.  384;  O'Dowd  v.  Burnham,  19 
Pa.  Super.  Ct.  464. 

Rhode  Island.  —  King  v.  Interstate  Consol. 
R.  Co.,  23  R.  I.  583  ;  Benson  v.  New  York,  etc., 
R.  Co.,  23  R.  I.  147 ;  Frangiose  v.  Horton,  26 
R.  I.  291. 

South  Carolina.  —  Charping  v.  Foxaway 
Mills,  70  S.  Car.  470  ;  Hyland  v.  Southern  Bell 
Telephone,  etc.,  Co.,  70  S.  Car.  315;  Biggers 
v.  Catawba  Power  Co.,  72  S.  Car.  264  ;  Martin 
v.  Royster  Guano  Co.,  72  S.  Car.  237  ;  Scott  v. 
Seaboard  Air  Line  R.  Co.,  67  S.  Car.  136;  Rose- 
mand  v.  Southern  R.  Co.,  66  S.  Car.  91  ;  Gall- 
man  v.  Union  Hardwood  Mfg.  Co.,  65  S.  Car. 
192;  Youngblood  v.  South  Carolina,  etc.,  R.  Co., 
60  S.  Car.  9,  85  Am.  St.  Rep.  824 ;  Hicks  v. 
Southern  R.  Co.,  (S.  Car.  190 1)  38  S.  E.  Rep. 
725- 

Tennessee.  —  Heald  v.  Wallace,  109  Tenn. 
346 ;  Record  v.  Chickasaw  Cooperage  Co.,  108 
Tenn.  657. 

Texas.  —  Ray  v.  Pecos,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1905)  88  S.  W.  Rep.  466;  Ft.  Worth, 
etc.,  R.  Co.  v.  Smith,  (Tex.  Civ.  App.  1905)  87 
S.  W.  Rep.  371  ;  San  Antonio  Foundry  Co.  v. 
Drish,  (Tex.  Civ.  App.  1905)  85  S.  W.  Rep. 
440  ;  Ft.  Worth,  etc.,  R.  Co.  v.  Robinson,  (Tex. 
Civ.  App.  1904)  84  S.  W.  Rep.  410;  Galveston, 
etc.,  R.  Co.  v.  Perry,  36  Tex.  Civ.  App.  414; 
International,  etc.,  R.  Co.  v.  McVey,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  991,  rehearing  denied 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  34,  re- 
versed on  another  point  (Tex.  igos)  87  S.  W. 
Rep.  328;  Chicago,  etc.,  R.  Co.  v.  Oldridge,  33 
Tex.  Civ.  App.  436 ;  Houston  Electric  Co.  V. 
Robinson,  (Tex.  Civ.  App.  1903)  76  S.  W.  Rep. 
209;  Parish  v.  Missouri,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1903)  76  S.  W.  Rep.  234  ;  Gulf,  etc., 
R.  Co.  7'.  Wilder,  33  Tex.  Civ.  App.  72 ;  Mis- 
souri, etc..  R.  Co.  v.  Schilling,  32  Tex.  Civ, 
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App.  417;  International,  etc.,  R.  Co.  v.  Coch- 
rane, (Tex.  Civ.  App.  1902)  71  S.  W.  Rep.  41  ; 
Hightower  v.  Gray,  36  Tex.  Civ.  App.  674; 
Parks  » '.  St.  Louis  Southwestern  R.  Co.,  29  Tex. 
Civ.  App.  551  ;  Direct  Nav.  Co.  v.  Anderson,  29 
Tex.  Civ.  App.  65  ;  Southern  Pac.  R.  Co.  v. 
Win  ton,  27  Tex.  Civ.  App.  503  ;  International, 
etc.,  R.  Co.  v.  Story,  26  Tex.  Civ.  App.  23 ; 
Roe  v.  Thoniason,  25  Tex.  Civ.  App.  67.  Com- 
pare Missouri,  etc.,  R.  Co.  v.  Blackman,  32  Tex. 
Civ.  App.  200. 

Utah.  —  Leach  v.  Oregon  Short  Line  R.  Co., 
29  Utah  285  ;  Merrill  v.  Oregon  Short  Line  R. 
Co.,  29  Utah  264 ;  Johnson  v.  Union  Pac.  Coal 
Co.,  28  LHah  46 ;  Smith  v.  Centennial  Eureka 
Min.  Co.,  27  Utah  307  ;  Hone  v.  Mammoth  Min. 
Co.,  27  Utah  168;  Downey  v.  Gemini  Min.  Co., 
24  Utah  431,  91  Am.  St.  Rep.  798. 

Vermont.  —  Skinner  v.  Central  Vermont  R. 
Co.,  73  Vt.  336;  Kilpatrick  Grand  Trunk  R. 
Co.,  74  Vt.  288,  93  Am.  St.  Rep.  887. 

Virginia.  —  Parlett  v.  Dunn,  102  Va.  459; 
Big  Stone  Gap  Iron  Co.  v.  Ketron,  102  Va.  23, 
102  Am.  St.  Rep.  839;  Black  v.  Virginia  Port- 
land Cement  Co.,  (Va.  1905)  51  S.  E.  Rep. 
831  ;  Norfolk,  etc.,  R.  Co.  v.  Phillips,  100  Va. 
362;  Gay  v.  Southern  R.  Co.,  101  Va.  466; 
Southern  R.  Co.  v.  Mauzy,  98  Va.  692,  2  Va. 
Sup.  Ct.  575- 

Washington. —  Smith  v.  Hecla  Min.  Co.,  38 
Wash.  454;  Cully  v.  Northern  Pac.  R  Co.,  35 
Wash.  241  ;  Currans  v.  Seattle,  etc.,  R.,  etc., 
Co.,  34  Wash.  512;  Shannon  v.  Consolidated 
Tiger,  etc.,  Min.  Co.,  24  Wash.  119. 

West  Virginia.  —  Cochran  v.  Shanahan,  51 
W.  Va.  137;  Fulton  v.  Crosby,  etc.,  Co.,  57 
W.  Va.  91  ;  Richards  v.  Riverside  Iron  Works, 
56  W.  Va.  510. 

Wisconsin.  —  Wiskie  V.  Montello  Granite  Co., 
in  Wis.  443,  87  Am.  St.  Rep.  885;  Hocking  v. 
Windsor  Spring  Co.,  125  Wis.  575. 

Canada.  —  Sparano  v.  Canadian  Pac.  R.  Co., 
22  Quebec  Super.  Ct.  292 ;  Dugal  v.  Peoples 
Bank,  34  N.  Bruns.  581. 

Negligence  of  Fellow  Servants. —  See  the  title 
Fellow  Skrvants,  vol.  12,  p.  902,  note  4. 

When  the  employer,  or  those  representing 
him,  has  provided  a  place  which  is  reasonably 
safe  in  itself,  and  has  furnished  reasonably 
safe  tools  and  appliances  and  reasonably  com- 
petent fellow  workmen,  then  the  risk  incident 
to  the  progress  of  the  work  as  carried  on  by 
the  employees  is  assumed  by  virtue  of  the  em- 
ployment, and  for  an  injury  received  in  the 
prosecution  of  the  work  in  such  place  with  such 
appliances  and  in  connection  with  such  fellow 
workmen  the  employee  cannot  recover  from  the 
employer.  McQueeny  v.  Chicago,  etc.,  R.  Co., 
120  Iowa  522. 

It  has  been  said  that  a  servant  impliedly  as- 
sumes the  risks  and  hazards  incident  to  the 
service  he  contracts  to  render,  and,  in  the  ab- 
sence of  knowledge  to  the  contrary,  an  em- 
ployer may  assume,  as  between  the  master  and 
the  servant,  that  one  applying  for  a  particular 
employment  possesses  the  skill  and  judgment 
requisite  to  the  safe  and  proper  performance 
of  his  duty.  Felton  v.  Girardy,  (C.  C.  A.)  104 
Fed.  Rep.  127. 

Infant  Employees.  —  The  rule  of  the  assump- 
tion of  the  ordinary  risks  incident  to  an  em- 
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ploymcnt  applies  to  infants  as  well  as  adults. 
Evans  Laundry  Co.  v.  Crawford,  67  Neb.  153. 

But  it  has  been  held  that,  under  the  New 
York  law  (N.  Y.  Laws  1897,  p.  477,  c.  415) 
prohibiting  the  employment  of  children  under 
the  age  of  fourteen  years  in  factories,  a  child 
under  the  prescribed  age  cannot  be  held  to  have 
assumed  the  risk  of  an  employment  contrary  to 
the  statute.  Lee  v.  Sterling  Silk  Mfg.  Co., 
(Supm.  Ct.  Tr.  T.)  47  Misc.  (N.  Y.)  182.  See 
Sitts  v.  Waiontha  Knitting  Co.,  94  N.  Y.  App. 
Div.  38. 

Negligence  of  Fellow   Servants.  — -  One  who 

enters  the  service  of  another  assumes  all  the 
ordinary  risks  and  dangers  of  that  service,  and 
one  of  those  risks  is  the  danger  of  injury  from 
the  negligence  of  fellow  servants.  Southern 
Pac.  R.  Co.  v.  Hetzer,  (C.  C.  A.)  135  Fed. 
Rep.  272. 

Limitation  of  the  Rule.  —  The  doctrine  in  re- 
gard to  the  assumption  of  risk  by  an  employee 
applies  only  to  the  natural  and  ordinary  risks 
incident  to  the  work  in  which  the  servant  is 
engaged.  Landgraf  v.  Kuh,  188  111.  484;  Wa- 
bash R.  Co.  v.  Bhymer,  112  111.  App.  225,  re- 
versed on  other  points  214  111.  579. 

It  has  been  said  that  "  it  is  only  such  in- 
juries as  have  arisen  after  the  exercise  of  that 
diligence  and  care  on  the  part  of  the  master, 
that  can  properly  be  termed  accidents  or  casu- 
alties which  the  servant  has  impliedly  agreed  to 
risk,  and  for  which  the  master  is  not  liable." 
Illinois  Steel  Co.  v.  McFadden,  196  111.  344,  89 
Am.  St.  Rep.  319. 

"  An  employee  does  not  assume  all  the  risks 
incident  to  his  employment,  but  only  such  as 
are  usual,  ordinary,  and  remain  so  incident 
after  the  master  has  taken  reasonable  care  to 
prevent  or  remove  them,  or  if  extraordinary, 
such  as  are  so  obvious  and  expose  him  to 
danger  so  imminent  that  an  ordinarily  prudent 
and  careful  man  would  anticipate  injury  as  so 
probable  that  in  view  of  it  he  would  not  enter 
upon  or  remain  in  the  employment."  Riverton 
Coal  Co.  v .  Shepherd,  207  111.  395 ;  Chicago 
Hair,  etc.,  Co.  v.  Mueller,  203  111.  558,  affirming 
106  111.  App.  21  ;  Malott  v.  Hood,  201  111.  202, 
affirming  99  111.  App.  360  ;  Illinois  Terminal  R. 
Co.  v.  Thompson,  210  111.  226,  affirming  112  111. 
App.  463. 

It  cannot  be  said  that  danger  from  branches 
of  trees  which  a  railroad  company  permits  to 
hang  over  its  tracks  so  low  that  they  come  in 
contact  with  employees  while  engaged  in  their 
duties  on  the  tops  of  the  cars  is  a  danger  in-, 
cident  to  the  service.  Pittsburgh,  etc.,  R.  Co. 
v.  Parish,  28  Ind.  App.  189,  91  Am.  St.  Rep.  120. 

Incompetency  of  Fellow  Servants.  —  The  wrong- 
ful employment  of  incompetent  fellow  servants 
is  not  one  of  the  common  and  obvious  hazards 
assumed  by  a  servant.  Hall  v.  Bedford 
Quarries  Co.,  156  Ind.  460. 

Negligence  of  Other  Servants  V,'ho  Are  Not 
Fellow  Servants.  —  A  servant  does  not  assume 
the  risk  of  a  negligent  manner  of  doing  the 
work  by  other  servants  who  are  not  his  fellow 
servants  unless  it  is  customary  to  do  the  work 
in  that  manner.  The  risk  of  such  an  act  is 
not  one  of  the  usual  or  ordinary  hazards  of  the 
employment.  Chicago,  etc.,  R,  Co,  t'.  White, 
209  111.  124, 
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See  note  I . 

11*2.  b.  Patent  and  Obvious  Defects  and  Dangers 
Rule.  —  See  note  i. 


(i)  General 


Convict  Laborers.  ■ —  The  doctrine  of  assump- 
tion of  risks  does  not  apply  to  convicts  who  are 
leased  out  by  the  state  without  their  consent 
and  without  their  free  will  being  exercised  in 
the  matter.  Simonds  v.  Georgia  Iron,  etc.,  Co., 
133  Fed.  Rep.  776,  affirmed  without  opinion  (C. 
C.  A.)  133  Fed.  Rep.  1019. 

Previous  Happening  of  Similar  Accident.  — 
The  question  whether  an  accident  or  injury  is 
included  in  the  risks  of  the  employment  is  to 
be  determined  from  the  question  whether  it  is 
an  accident  or  injury  liable  to  issue  in  the 
ordinary  prosecution  of  the  business,  and  it  is 
not  necessary  to  the  assumption  of  such  risks 
that  the  same  accident  should  have  happened 
before.  Chicago,  etc.,  R.  Co.  v.  White,  209  111. 
124. 

Ill,    1.  Risks  Incident  to  Slacking  Time. — 

Rocssler,  etc..  Chemical  Co.  v.  Peterson,  (C. 
C.  A.)  134  Fed.  Rep.  789. 
Lineman  —  Falling  of  Decayed  and  Weak  Poles. 

— •  Kellogg  v.   Denver  City  Tramway  Co.,  18 
Colo.  App.  475. 
Risks   Insident  to   Duties  of  Flagman. —  A 

flagman  in  the  employ  of  a  railroad  company 
assumes  the  risks  ordinarily  incident  to  his 
crossing  the  tracks  in  going  to  and  from  work. 
O'Neil  v.  Pittsburg,  etc.,  R.  Co.,  130  Fed.  Rep. 
204. 

Injuries  to  Track  Hands,  Section  Hands,  or 
Laborers.  —  As  a  general  rule,  section  men  as- 
sume the  risks  of  being  injured  by  approaching 
trains.  Murran  v.  Chicago,  etc.,  R.  Co.,  86 
Minn.  470. 

Passing  of  Train  at  High  Speed  Without  Signal 
or  Whistle.  —  Chicago,  etc.,  R.  Co.  v.  Wild, 
109  111.  App.  38. 

Basis  of  Doctrine  of  Assumption  of  Risks.  — 

The  doctrine  of  assumption  of  risks  is  placed 
by  the  authorities  and  sustained  upon  two 
grounds.  The  first  ground  is  the  maxim  Vo- 
lenti non  fit  injuria.  A  servant  is  not  com- 
pelled to  begin  or  to  continue  to  work  for  his 
master.  Ordinarily,  he  does  not  work  for  him 
under  a  contract  for  a  stated  time.  He  is  at 
liberty  to  retire  from  his'  employment,  and  his 
master  is  free  to  discharge  him,  at  any  time. 
The  latter  constantly  offers  him  day  by  day 
his  wages,  his  place  to  work,  and  the  appli- 
ances which  he  is  to  use.  The  former  day  by 
day  voluntarily  accepts  them.  By  the  continu- 
ing acceptance  of  the  work  and  the  wages,  he 
voluntarily  accepts  and  assumes  the  risk  of  the 
defects  and  dangers  which  a  person  of  ordinary 
prudence  in  his  place  would  have  known.  No 
one  can  justly  be  held  liable  to  another  for  an 
injury  resulting  from  a  risk  which  the  latter 
knowingly  and  willingly  consented  to  incur. 
The  second  ground  upon  which  assumption  of 
risk  is  based  is  that  every  servant  who  enters 
or  continues  in  the  employment  of  a  master 
without  complaint  thereby  either  expressly  or 
impliedly  agrees  with  him  to  assume  the  risks 
and  dangers  incident  to  the  employment  which 
a  person  of  ordinary  prudence  in  his  situation 
would  have  known  by  the  exercise  of  ordinary 
diligence  and  care,  and  to  hold  his  master  free 


from  liability  therefor.  Thus,  a  master  em- 
ploys a  servant  to  tear  down  or  repair  a  build- 
ing that  is  obviously  in  danger  of  falling  upon 
the  workman.  The  latter  perceives  the  danger- 
ous character  of  the  place,  and  agrees  upon  the 
wages  he  will  accept  to  perform  it.  The  build- 
ing falls  upon  and  injures  him.  He  cannot 
recover  of  his  employer,  because  he  willingly 
assumed  the  risk.  St.  Louis  Cordage  Co.  v. 
Miller,  (C.  C.  A.)  126  Fed.  Rep.  495. 

Distinction  Between  Assumption  of  Risks  and 
Contributory  Negligence.  —  Assumption  of  risks 
and  contributory  negligence  are  separate  and 
distinct  defenses.  The  risks  which  employees 
assume  by  entering  and  continuing  in  the 
service  of  a  master  with  knowledge  of  the 
situation  and  its  dangers,  and  without  com- 
plaint, are  not  limited  to  those  risks  the  danger 
from  which  is  so  imminent  that  persons  of  or- 
dinary prudence  would  not  incur  them.  The 
defense  of  assumption  of  risks  is  not  con- 
ditioned or  limited  by  the  existence  of  con- 
tributory negligence,  and  the  latter  is  not  an 
element  or  attribute  of  it.  Assumption  of  risk 
is  alike  available  whether  the  risk  assumed  is 
great  or  small,  whether  the  danger  from  it  was 
imminent  and  certain  or  remote  and  improb- 
able, and  whether  or  not  the  servant  was  guilty 
of  contributcry  negligence  in  assuming  the  risk 
or  in  exposing  himself  to  the  danger.  St. 
Louis  Cordage  Co.  v.  Miller,  (C.  C.  A.)  126 
Fed.  Rep.  493. 

112  1.  Servant  Assumes  Patent  and  Obvious 
Risks  —  United  States.  — ■  Choctaw,  etc.,  R. 
Co.  v.  Kolloway,  191  U.  S.  334,  affirming  (C. 
C.  A.)  114  Fed.  Rep.  458;  Pittsburgh,  etc.,  R. 
Co.  v.  Lamphere,  (C.  C.  A.)  137  Fed.  Rep.  20: 
Choctaw,  etc.,  R.  Co.  v.  McDade,  191  U.  S.  64, 
affirming  (C.  C.  A.)  112  Fed.  Rep.  888;  Not- 
tage  v.  Sawmill  Phccnix,  133  Fed.  Rep.  979; 
Glenmont  Lumber  Co.  v.  Roy,  (C.  C.  A.)  126 
Fed.  Rep.  524;  St.  Louis  Cordage  Co.  v.  Miller, 
(C.  C.  A.)  126  Fed.  Rep.  495;  Crawford  v. 
American  Steel,  etc.,  Co.,  (C.  C.  A.)  123  Fed. 
Rep.  275  ;  Texas,  etc.,  R.  Co.  v.  Swearingen, 
(C.  C.  A.)  122  Fed.  Rep.  193,  affirmed  196  U. 
S.  51  ;  Northern  Pac.  R.  Co.  v.  Mix,  (C.  C.  A.) 
121  Fed.  Rep.  476;  Kenney  v.  Meddaugh,  (C. 
C.  A.)  118  Fed.  Rep.  209;  Terry  v.  Schmidt, 
(C.  C.  A.)  116  Fed.  Rep.  627;  Kansas  City 
Southern  R.  Co.  v.  Billingslea,  (C.  C.  A.)  116 
Fed.  Rep.  335  ;  Volk  v.  B.  F.  Sturtevant  Co., 
(C.  C.  A.)  104  Fed.  Rep.  276.  See  Southern 
Pac.  R.  Co.  v.  Yeargin,  (C.  C.  A.)  109  Fed. 
Rep.  436. 

Alabama.  —  Alabama  Steel,  etc.,  Co.  v. 
Wrenn,  136  Ala.  475 ;  Boyd  v.  Indian  Head 
Mills,  131  Ala.  356. 

California.  —  Limberg  v.  Glenwood  Lumber 
Co.,  145  Cal.  255. 

Colorado.  —  Iowa  Gold  Min.  Co.  v.  Dicfen- 
thaler,  32  Colo.  391;  Harvey  v.  Mountain  Pride 
Gold  Min.  Co.,  18  Colo.  App.  234. 

Delaware.  —  Punkowski  v.  New  Castle 
I  cather  Co.,  4  Penn.  (Del.)  544. 

District  of  Columbia.  —  Hayzel  v.  Columbia 
R.  Co.,  19  App.  Cas.  (D.  C.)  359. 
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Georgia.  -  Porter  v.  Ocean  Steamship  Co., 
lit  Ga.  1007;  Cooper  v.  Robert  Portner  Brew- 
inn  Co.,  1 1 2  Ga.  894. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Smith,  208 
111.  608 ;  Cichowicz  v.  International  Packing 
206  111.  346,  affirming  107  III.  App.  234; 
Chicago,  etc.,  R.  Co.  v.  Heerey,  203  111.  492; 
Armour  v.  Golkowska,  202  111.  144,  affirming 
95  111.  App.  492,  citing  20  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  112;  Chicago,  etc.,  R.  Co.  v. 
Camper,  199  111.  369  ;  Browne  v.  Siegel,  191 
111.  226,  affirming  90  111.  App.  49 ;  Armour  v. 
Brazeau,  191  111.  117;  Ward  v.  Daniels,  114  111. 
App.  374;  Whalin  v.  Illinois  Cent.  R.  Co.,  112 
111.  App.  428;  Stationers'  Mfg.  Co.  v.  Benjamin, 
109  111.  App.  96;  Illinois  Cent.  R.  Co.  v.  Brown, 
107  111.  App.  512;  Illinois  Cent.  R.  Co.  v. 
Satkowski,  107  111.  App.  524 ;  Moster  v.  Ter- 
minal R.  Assoc.,  106  111.  App.  494;  Harte  v. 
Fraser,  104  111.  App.  201  ;  Anderberg  v. 
Chicago,  etc.,  R.  Co.,  98  111.  App.  207  ;  Chicago 
Edison  Co.  v.  Davis,  93  111.  App.  284,  affirmed 
iq5  111.  31  ;  Illinois  Cent.  R.  Co.  v.  Sporleder, 
90  III.  App.  590. 

Indiana.  —  Jennings  v.  Ingle,  35  Ind.  App. 
153;  Shaver  v.  Home  Telephone  Co.,  (Ind. 
App.  1905)  75  N.  E.  Rep.  288;  American  Roll- 
ing Mill  Co.  v.  Hullinger,  161  Ind.  673  ;  Braxil 
Block  Coal  Co.  v.  Gibson,  160  Ind.  319,  98  Am. 
St.  Rep.  281  ;  Hollingsworth  v.  Chicago,  etc., 
R.  Co.,  160  Ind.  259;  Bedford  Quarries  Co.  v. 
Thomas,  29  Ind.  App.  8s  ;  Stone  v.  Bedford 
Quarries  Co.,  156  Ind.  432;  Fletcher  Bros.  Co. 
v  Hyde,  (Ind.  App.  1905)  75  N.  E.  Rep.  9; 
Chicago,  etc.,  R.  Co.  v.  Tackett,  33  Ind.  App. 
379  ;  Baltimore,  etc.,  R.  Co.  v.  Hunsucker,  33 
Ind.  App.  27  ;  Corning  Steel  Co.  v.  Pohlplatz, 
29  Ind.  App.  230  ;  Southern  Indiana  R.  Co.  v. 
Moore,  34  Ind.  App.  154;  Blanchard-Hamilton 
Furniture  Co.  v.  Colvin,  32  Ind.  App.  398, 
citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  112;  Chicago,  etc.,  Stone  Co.  v.  Nelson, 
32  Ind.  App.  3SS  ;  Indiana  Natural  Gas,  etc., 
Co.  v.  Vauble,  31  Ind.  App.  370;  Southern 
Indiana  R.  Co.  v.  Moore,  29  Ind.  App.  52 ; 
Pittsburgh,  etc.,  R.  Co.  v.  Parish,  28  Ind.  App. 
189,  91  Am.  St.  Rep.  120;  Bodell  v.  Brazil 
Block  Coal  Co.,  25  Ind.  App.  654. 

Iowa.  —  Jacobson  v.  Smith,  123  Iowa  263; 
McQueeny  v.  Chicago,  etc.,  R.  Co.,  120  Iowa 
522;  Shebeck  v.  National  Cracker  Co.,  120 
Iowa  414;  Branco  v.  Illinois  Cent.  R.  Co.,  119 
Iowa  211;  Olson  v.  Hanford  Produce  Co., 
118  Iowa  55;  Geesen  v.  Saguin,  115  Iowa  7. 

Kansas.  — -  Consolidated  Kansas  City  Smelt- 
ing, etc.,  Co.  v.  Sharber,  (Kan.  1905)  81  Pac. 
Rep.  476 ;  Atchison,  etc.,  R.  Co.  v.  Bancord, 
66  Kan.  81  ;  Lanyon  Zinc  Co.  v.  Bell,  64  Kan. 
739;  Walker  v.  Scott,  (Kan.  1901)  64  Pac.  Rep. 
615;  Beal  v.  Atchison,  etc.,  R.  Co.  62  Kan. 
250. 

Kentucky. —  Duncan  v.  Gernert  Bros.  Lum- 
ber Co.,  87  S.  W.  Rep.  762,  27  Ky.  L.  Rep. 
1039;  Carey  v.  Samuels,  88  S.  W.  Rep.  1052, 
28  Ky.  L.  Rep.  6 ;  Chicago  Veneer  Co.  v. 
Walden,  (Ky.  1904)  82  S.  W.  Rep.  294  ;  Wilson 
v.  Chess,  etc.,  Co.,  117  Ky.  567;  Shemwell  v. 
Owensboro,  etc.,  R.  Co.,  117  Ky.  556;  Louis- 
ville, etc.,  R.  Co.  v.  Hall,  115  Ky.  567:  Mann 
v.  Moore,  68  S.  W.  Rep.  402,  24  Ky.  L.  Rep. 
253 ;  Reis  v.  Struck,  64  S.  W.  Rep.  729,  23 
Ky,  L.  Rep.  11 13;  Sandy  River  Cannel  Coal 
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Co.  v.  Caudill,  60  S.  W.  Rep.  180,  22  Ky.  L. 
Rep.  1 1 75. 

Louisiana.  —  Welton  v.  Genesee  Lumber 
Co.,  114  La.  842;  Neider  v.  Illinois  Cent.  R. 
Co.,  108  La.  154;  McKinney  v.  McNeely,  108 
La.  27  ;  Merchant  v.  Pine  Woods  Lumber  Co., 
107  La.  463;  MofTet  v.  Koch,  106  La.  371. 

Maine.  —  Erickson  v.  Monson  Consol.  Slate 
Co.,  100  Me.  107;  Babb  v.  Oxford  Paper  Co., 
99  Me.  298  ;  Caven  v.  Bodwell  Granite  Co.,  99 
Me.  278  ;  Withee  v.  Somerset  Traction  Co.,  98 
Me.  61  ;  Dempsey  v.  Sawyer,  95  Me.  295. 

Maryland.  —  Tkac  v.  Maryland  Steel  Co.,  10 1 
Md.  179;  State  v.  South  Baltimore  Car  Works, 
99  Md.  461  ;  Skinner  v.  McLaughlin,  94  Md. 
524. 

Massachusetts.  —  Chishohn  v.  Donovan,  188 
Mass.  378;  Taylor  v.  Boston,  etc.,  R.  Co.,  188 
Mass.  390  ;  Cohen  v.  Hamblin,  etc.,  Mfg.  Co., 
186  Mass.  544;  Langley  v.  Wheelock,  181  Mass. 
474;  Hall  v.  Wakefield,  etc.,  St.  R.  Co.,  178 
Mass.  98;  Whalen  v.  Whitcomb,  178  Mass.  33; 
Demers  t>.  Marshall,  178  Mass.  9  ;  Meehan  v. 
Holyoke  St.  R.  Co.,  186  Mass.  511;  Daily  v. 
Fiberloid  Co.,  186  Mass.  318;  Slade  v.  Beattie, 
186  Mass.  267;  Archibald  v.  Cygolf  Shoe  Co., 
186  Mass.  213;  Hofnauer  v.  R.  H.  White  Co., 
186  Mass.  47  ;  Kennedy  v.  Merrimack  Paving 
Co.,  185  Mass.  442  ;  Gilgan  v.  New  York,  etc., 
R.  Co.,  185  Mass.  139;  Gavin  v.  Fall  River 
Automatic  Telephone  Co.,  185  Mass.  78  ; 
Archambault  v.  Archambault,  184  Mass.  274; 
Arkland  v.  Taber-Prang  Art  Co.,  184  Mass. 
243  ;  Lodi  v.  Maloney,  184  Mass.  240 ;  Alvey 
v.  American  Writing  Paper  Co.,  184  Mass.  234; 
Wood  v.  Tileston,  etc.,  Co.,  182  Mass.  449 ; 
Chmiel  v.  Thorndike  Co.,  182  Mass.  112;  Dob- 
bins v.  Lang,  181  Mass.  397;  Bence  v.  New 
York,  etc.,  R.  Co.,  181  Mass.  221  ;  Ladd  v. 
Brockton  St.  R.  Co.,  180  Mass.  454  ;  McClusky 
v.  Garfield,  etc.,  Coal  Co.,  180  Mass.  115  ;  Cush- 
man  v.  Cushman,  179  Mass.  601  ;  Silvia  v. 
Sagamore  Mfg.  Co.,  177  Mass.  476;  Barry  v. 
New  York  Biscuit  Co.,  177  Mass.  449;  Lamson 
v.  American  Axe,  etc.,  Co.,  177  Mass.  144,  83 
Am.  St.  Rep.  267  ;  Kelley  v.  Calumet  Woolen 
Co.,  177  Mass.  128;  Lemoine  v.  Aldrich,  177 
Mass.  89;  Hoard  v.  Blackstone  Mfg.  Co.,  177 
Mass.  69. 

Michigan.  —  Carnes  v.  Guelph  Patent  Cask 
Co.,  (Mich.  1905)  104  N.  W.  Rep.  322,  12  De- 
troit Leg.  N.  331;  Martin  v.  Detroit  Lumber 
Co.,  (Mich.  1905)  104  N.  W.  Rep.  692;  Minnie 
v.  Mueller,  (Mich.  1905)  103  N.  W.  Rep.  524; 
McDonald  v.  Champion  Iron,  etc.,  Co.,  (Mich. 
1905)  103  N.  W.  Rep.  829,  12  Detroit  Leg.  N. 
208;  Erickson  v.  Cummer  Mfg.  Co.,  (Mich. 
1905)  103  N.  W.  Rep.  828,  12  Detroit  Leg.  N. 
194  ;  Clark  v.  Wolverine  Portland  Cement  Co., 
138  Mich.  673,  11  Detroit  Leg.  N.  723;  Harri- 
son v.  Detroit,  etc.,  R.  Co.,  137  Mich.  78,  11 
Detroit  Leg.  N.  228 ;  Taylor  v.  Withington, 
etc.,  Mfg.  Co.,  136  Mich.  652,  11  Detroit  Leg. 
N.  152;  Lenderink  v.  Rockford,  135  Mich.  531, 
10  Detroit  Leg.  N.  832  ;  Kupkofski  v.  John  S. 
Spiegel  Co.,  135  Mich.  7,  10  Detroit  Leg.  N. 
640;  Bradburn  v.  Wabash  R.  Co.,  134  Mich. 
575,  10  Detroit  Leg.  N.  592  ;  Miller  v.  Detroit, 
etc.,  R.  Co.,  133  Mich.  564,  10  Detroit  Leg.  N. 
342  ;  Seccombe  v.  Detroit  Electric  R.  Co.,  133 
Mich.  170,  10  Detroit  Leg.  N.  129;  Bauer  v. 
American  Car,  etc.,  Co.,  132  Mich.  537,  10 
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Detroit  Leg.  N.  17;  Fischer  v.  Goldie,  132 
Mich.  574,  10  Detroit  Leg.  N.  29  ;  Cronin  v. 
Russel  Wheel,  etc.,  Co.,  132  Mich.  500,  9 
Detroit  Leg.  N.  681  ;  Bays  v.  Warren  Feather- 
bone  Co.,  131  Mich.  205,  9  Detroit  Leg.  N. 
256;  Storrs  v.  Michigan  Starch  Co.,  126  Mich. 
666,  8  Detroit  Leg.  N.  182;  Davis  v.  Port 
Huron  Engine,  etc.,  Co.,  126  Mich.  429  ;  Deer- 
ing  v.  Canfield,  etc.,  Co.,  126  Mich.  373,  8 
Detroit  Leg.  N.  48;  Cantwell  v.  Brennan,  125 
Mich.  349,  7  Detroit  Leg.  N.  543  ;  Shanke  v. 
U.  S.  Heater  Co.,  125  Mich.  346,  7  Detroit 
Leg.  N.  530  ;  Kellogg  v.  Stephens  Lumber  Co., 
125  Mich.  222,  7  Detroit  Leg.  N.  483. 

Minnesota.  —  Hjelm  v.  Western  Granite  Con- 
tracting Co.,  94  Minn.  169;  Jensen  v.  Regan, 
92  Minn.  323;  Wexler  v.  Salisbury,  91  Minn. 
308;  Swenson  v.  Osgood,  etc.,  Mfg.  Co.,  91 
Minn.  509  ;  Nelson  v.  Kelso,  91  Minn.  77  ;  Gray 
v.  Commutator  Co.,  85  Minn.  463  ;  Bartley  v. 
Howell,  82  Minn.  382  ;  Dixon  v.  Union  Iron 
Works,  90  Minn.  492  ;  Peterson  v.  American 
Grass  Twine  Co.,  90  Minn.  343  ;  Hermann  v. 
Clark,  89  Minn.  132;  Kerrigan  v.  Chicago,  etc., 
R.  Co.,  86  Minn.  407  ;  Blom  v.  Yellowstone 
Park  Assoc.,  86  Minn.  237  ;  Reberk  v.  Home, 
etc.,  Co.,  85  Minn.  326. 

Mississippi.  —  Natchez  Cotton  Mill  Co.  v. 
McLain,  (Miss.  1903)  33  So.  Rep.  723;  Truly 
v.  North  Lumber  Co.,  83  Miss.  430. 

Missouri.  —  Zeigenmeyer  v.  Goetz  Lime,  etc., 
Co.,  113  Mo.  App.  330;  Mathis  v.  Kansas  City 
Stock  Yards  Co.,  185  Mo.  434;  Harff  v.  Green, 
168  Mo.  308;  Roberts  v.  Missouri,  etc.,  Tele- 
phone Co.,  166  Mo.  370;  Hurst  v.  Kansas  City, 
etc.,  R.  Co.,  163  Mo.  309,  85  Am.  St.  Rep. 
539 ;  McKee  v.  Chicago,  etc.,  R.  Co.,  96  Mo. 
App.  671  ;  Parsons  v.  Hammond  Packing  Co., 
96  Mo.  App.  372 ;  Hester  v.  Jacob  Dold  Pack- 
ing Co.,  95  Mo.  App.  16;  Kleine  v.  S.  E. 
Freunds  Sons  Shoe,  etc.,  Co.,  91  Mo.  App.  102; 
Kane  v.  St.  Louis,  etc.,  R.  Co.,  112  Mo.  App. 
650;  Lee  v.  St.  Louis,  etc.,  R.  Co.,  112  Mo. 
App.  372,  quoting  20  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  112;  Carter  v.  Baldwin,  107  Mo. 
App.  217;  Harrington  v.  Wabash  R.  Co.,  104 
Mo.  App.  663  ;  Bair  v.  Heibel,  103  Mo.  App. 
621  ;  Breeden  v.  Big  Circle  Min.  Co.,  103  Mo. 
App.  176. 

New  Hampshire.  —  Murphy  v.  Grand  Trunk 
R.  Co.,  (N.  H.  1904)  58  All.  Rep.  835. 

New  Jersey.  —  Luckey  v.  Sofield,  (N.  J. 
1904)  57  Atl.  Rep.  870;  Dowd  v.  Erie  R.  Co., 
70  N.  J.  L.  451  ;  Gill  v.  National  Storage  Co., 
70  N.  J.  L.  53  ;  McDonald  v.  Standard  Oil 
Co.,  69  N.  J.  L.  445  ;  Enright  v.  Oliver,  69 
N.  J.  L.  357;  Green  v.  Barnes  Mfg.  Co.,  69 
N.  J.  L.  596;  Loid  v.  J.  S.  Rogers  Co.,  68 
N.  J.  L.  713;  Hesse  v.  National  Casket  Co., 
66  N.  J.  L.  652;  Durant  v.  New  York,  etc.,  R. 
Co.,  65  N.  J.  L.  656 ;  Meany  v.  Standard  Oil 
Co.,  (N.  J.  1900)  47  Atl.  Rep.  803. 

New  York.  —  Kline  v.  Abraham,  178  N.  Y. 
377  ;  Riddle  v.  Forty-second  St.,  etc.,  R.  Co., 
173  N.  Y.  327;  Drake  v.  Auburn  City  R.  Co., 
173  N.  Y.  466;  Dowd  v.  New  York,  etc.,  R. 
Co.,  170  N.  Y.  459,  citing  20  Am.  and  Eng. 
Encvc.  of  Law  (2d  ed.)  112;  Maltbie  v.  Bel- 
den,  167  N.  Y.  307,  reversing  45  N.  Y.  App. 
Div.  384  ;  Hutchinson  v.  Parker,  39  N.  Y.  App. 
Div.  133,  134  note,  affirmed  without  opinion 
t6f)  N.  Y.  579;  Renninger  v.  New  York  Cent., 
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etc.,  R.  Co.,  1 1  N.  Y.  App.  Div.  565,  affirmed 
without  opinion  162  N.  Y.  595;  Baker  v.  Em- 
pire Wire  Co.,  102  N.  Y.  App.  Div.  125;  Karch 
v.  Kipp,  (Supm.  Ct.  App.  r.)  90  N.  Y.  Supp. 
404  ;  Austin  v.  Fisher  Tanning  Co.,  96  N.  Y. 
App.  Div.  550;  Dooling  v.  Deutscher  Verein, 
97  N.  Y.  App.  Div.  39  ;  Loushay  v.  Erie  R.  Co., 
95  N.  Y.  App.  Div.  102;  Ryan  v.  Third  Ave. 
R.  Co.,  92  N.  Y.  App.  Div.  306 ;  Mullen  v. 
Metropolitan  St.  R.  Co.,  89  N.  Y.  App.  Div. 
21;  Willdigg  v.  Knox,  80  N.  Y.  App.  Div.  390; 
Harvey  v.  McConchie,  77  N.  Y.  App.  Div.  361, 
affirmed  without  opinion  177  N.  Y.  569;  Mc- 
Carthy v.  Emerson,  77  N.  Y.  App.  Div.  562 ; 
Scheir  v.  Quirin,  77  N.  Y.  App.  Div.  624, 
affirmed  without  opinion  177  N.  Y.  568;  Kilkin 
v.  New  York  Cent.,  etc.,  R.  Co.,  76  N.  Y.  App. 
Div.  529,  affirmed  without  opinion  177  N.  Y. 
566;  Mull  v.  Curtice  Bros.  Co.,  74  N.  Y.  App. 
Div.  561  ;  Kueckel  v.  O'Connor,  73  N.  Y.  App. 
Div.  594  ;  Trapasso  v.  Coleman,  74  N.  Y.  App. 
Div.  33  ;  Di  Pietro  v.  Empire  Portland  Cement 
Co.,  70  N.  Y.  App.  Div.  501  ;  Rosa  v.  Volken- 
ing,  64  N.  Y.  App.  Div.  426,  affirmed  without 
opinion  173  N.  Y.  590;  Nugent  v.  Brooklyn 
Union  El.  R.  Co.,  64  N.  Y.  App.  Div.  351  ; 
Warszawski  v.  McWilliams,  64  N.  Y.  App.  Div. 
63  ;  Griffin  v.  Ithaca  St.  R.  Co.,  62  N.  Y.  App. 
Div.  551  ;  Thompson  v.  Cary  Mfg.  Co.,  62  N.  Y. 
App.  Div.  279  ;  Rohan  v.  Metropolitan  St.  R. 
Co.,  59  N.  Y.  App.  Div.  250  ;  Carlson  v.  Walsh, 
56  N.  Y.  App.  Div.  551  ;  Wahl  v.  Chatillon,  56 
N.  Y.  App.  Div.  554;  Goodman  v.  Crystal,  56 
N.  Y.  App.  Div.  64 ;  Rice  v.  New  York  Cent., 
etc.,  R.  Co.,  55  N.  Y.  App.  Div.  339;  Cleary  v. 
Long  Island  R.  Co.,  54  N.  Y.  App.  Div.  284. 

North  Carolina.  —  Jones  v.  American  Ware- 
house Co.,  137  N.  Car.  337,  138  N.  Car.  546. 

Ohio. — -Pennsylvania  Co.  v.  McCurdy,  66 
Ohio  St.  118;  Scanlon  v.  Lake  Shore,  etc.,  R. 
Co.,  24  Ohio  Cir.  Ct.  256. 

Oklahoma.  —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356. 

Oregon.  —  Viohl  v.  North  Pac.  Lumber  Co., 
(Oregon  1905)  80  Pac.  Rep.  112;  Mundhenke 
v.  Oregon  City  Mfg.  Co.,  (Oregon  1905)  81 
Pac.  Rep.  977  ;  Wagner  v.  Portland,  40  Oregon 
392;  Miller  v.  Inman,  40  Oregon  161;  Stager 
v.  Troy  Laundry  Co.,  38  Oregon  480  ;  Bowers 
v.  Star  Logging,  etc.,  Co.,  41  Oregon  30  r. 

Pennsylvania.  —  Meixner  v.  Philadelphia 
Brewing  Co.,  210  Pa.  St.  597  ;  Michael  v. 
Henry,  209  Pa.  St.  213;  Masterson  v.  Eldridgc, 
208  Pa.  St.  242 ;  Simmons  v.  Southern  Trac- 
tion Co.,  207  Pa.  St.  589 ;  Nelson  v.  Oil  City 
St.  R.  Co.,  207  Pa.  St.  363  ;  Wilkinson  v.  H. 
W.  Johns  Mfg.  Co.,  198  Pa.  St.  631  ;  Fricker  v. 
Penn  Bridge  Co.,  197  Pa.  St.  442 ;  De  Grazia 
v.  Piccardo,  15  Pa.  Super.  Ct.  107;  Auburn  v. 
National  Tube  Works  Co.,  14  Pa.  Super.  Ct. 
568. 

Rhode  Island.  —  McLaughlin  v.  Atlantic 
Mills,  27  R.  I.  158  ;  Smith  v.  Naushon  Co.,  26 
R.  I.  578;  Frangiose  v.  Horton,  26  R.  I.  2nr  ; 
Desrosiers  v.  Bourn,  26  R.  I.  6,  reargument 
denied  26  R.  I.  156;  Durell  v.  Hartwell,  s6 
R.  I.  125  ;  Paoline  v.  J.  W.  Bishop  Co.,  25 
R.  I.  298  ;  Morancy  v.  Hennessey,  24  R.  I.  205  ; 
Pintorclli  v.  Horton,  22  R.  I.  374. 

South  Carolina.  —  Biggers  7'.  Catawba  Power 
Co.,  72  S.  Car.  264. 

Tennessee.  — ■  Ohio  River,  etc,  R.  Co.  v.  Edj- 
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wards.  111  'i  on  11.  1  ;  Ferguson  v.  Phoenix  Cot- 
ton Mills,  106  Tenn.  236. 

Texas.  —  Ft.  Worth,  etc.,  R.  Co.  v.  Smith, 
(Tex.  Civ.  App.  1905)  87  S.  W.  Rep.  371  ;  St. 
Louis  Southwestern  R.  Co.  v.  Rea,  (Tex.  1905) 
87  S.  W.  Rep.  324,  reversing  (Tex.  Civ.  App. 
1904)  84  S.  W.  Rep.  428  ;  Hynson  v.  St.  Louis 
Southwestern  R.  Co.,  (Tex.  Civ.  App.  1905)  86 
S.  W.  Rep.  928  ;  Missouri,  etc.,  R.  Co.  v.  Barnes, 
(Tex.  Civ.  App.  1905)  85  S.  W.  Rep.  1006;  Ft. 
Worth,  etc.,  R.  Co.  v.  Robinson,  (Tex.  Civ. 
App.  1904)  84  S.  W.  Rep.  410;  Quinn  v.  Gal- 
veston, etc.,  R.  Co.,  (Tex.  Civ.  App.  1904)  84 
S.  W.  Rep.  39s  ;  International,  etc.,  R.  Co.  v. 
Royal,  (Tex.  Civ.  App.  1904)  83  S.  W.  Rep. 
713  ;  Texas  Portland  Cement,  etc.,  Co.  v.  Lee, 
36  Tex.  Civ.  App.  482  ;  Sauls  v.  Chicago,  etc., 
R.  Co.,  36  Tex.  Civ.  App.  155  ;  Tucker  v.  Na- 
tional Loan,  etc.,  Co.,  35  Tex.  Civ.  App.  474  ;  Ft. 
Worth  Stock  Yards  Co.  v.  Whittenburg,  34  Tex. 
Civ.  App.  163;  Seery  v.  Gulf,  etc.,  R.  Co.,  34 
Tex.  Civ.  App.  89  ;  Hettich  v.  Hillje,  33  Tex. 
Civ.  App.  571  ;  Chicago,  etc.,  R.  Co.  v.  Old- 
ridge,  33  Tex.  Civ.  App.  436  ;  Galveston,  etc.,  R. 
Co.  v.  Walker,  (Tex.  Civ.  App.  1903)  76  S.  W. 
Rep.  228 ;  Horton  v.  Ft.  Worth  Packing,  etc., 
Co.,  33  Tex.  Civ.  App.  150;  Houston  Electric 
Co.  v.  Robinson,  (Tex.  Civ.  App.  1903)  76  S. 
W.  Rep.  209  ;  Texas,  etc.,  R.  Co.  v.  Peden,  32 
Tex.  Civ.  App.  315;  Texas  Portland  Cement 
Co.  v.  Poe,  32  Tex.  Civ.  App.  469  ;  Rea  v.  St. 
Louis  Southwestern  R.  Co.,  (Tex.  Civ.  App. 
1903)  73  S.  W.  Rep.  555  ;  St.  Louis  Southwest- 
ern R.  Co.  v.  Barrett,  (Tex.  Civ.  App.  1903)  72 
S.  W.  Rep.  884  ;  St.  Louis  Southwestern  R.  Co. 
v.  Austin,  (Tex.  Civ.  App.  1903)  72  S.  W.  Rep. 
212;  Houston  v.  Owen,  (Tex.  Civ.  App.  1902) 
67  S.  W.  Rep.  788  ;  Rio  Grande,  etc.,  R.  Co.  v. 
Lynch,  (Tex.  Civ.  App.  1900)  66  S.  W.  Rep. 
712;  Hilje  v.  Hettich,  95  Tex,  321,  reversing 
(Tex.  Civ.  App.  1901)  65  S.  W.  Rep.  491  ;  Hous- 
ton, etc.,  R.  Co.  v.  Scott,  (Tex.  Civ.  App.  1901) 
62  S.  W.  Rep.  1077  ;  Brown  v.  Miller,  (Tex.  Civ. 
App.  1901)  62  S.  W.  Rep.  547;  Lantry  v.  Low- 
rie,  (Tex.  Civ.  App.  1900)  58  S.  W.  Rep.  837; 
Hightower  v.  Gray,  36  Tex.  Civ.  App.  674  ;  Hil- 
denbrand  v.  Marshall,  30  Tex.  Civ.  App.  135; 
Direct  Nav.  Co.  v.  Anderson,  29  Tex.  Civ.  App. 
65  ;  Waxahachie  Oil  Co.  v.  McLain,  27  Tex. 
Civ.  App.  334 ;  Ladonia  Cotton  Oil  Co.  v.  Shaw, 
27  Tex.  Civ.  App.  65  ;  Webb  v.  Gujf,  etc.,  R. 
Co.,  27  Tex.  Civ.  App.  75  ;  International,  etc., 
R.  Co.  v.  Story,  26  Tex.  Civ.  App.  23  ;  Gulf, 
etc.,  R.  Co.  v.  Gray,  25  Tex.  Civ.  App.  99, 

Utah.  —  Leach  v.  Oregon  Short  Line  R.  Co., 
29  Utah  285  ;  Merrill  v.  Oregon  Short  Line  R. 
Co..  29  Utah  264  ;  Dunn  v.  Oregon  Short  Line 
R.  Co.,  28  Utah  478  ;  Christienson  v.  Rio  Grande 
Western  R.  Co.,  27  Utah  132;  Ohlenkamp  v. 
Union  Pac.  R.  Co.,  24  Utah  232;  Faulkner  v. 
Mammoth  Min.  Co.,  23  Utah,  437, 

Vermont.  —  McKane  v.  Marr,  77  Vt.  7;  Kil- 
patrick  v.  Grand  Trunk  R.  Co..  74  Vt.  288,  93 
Am.  St.  Rep.  887  ;  Skinner  v.  Central  Vermont 
R.  Co.,  73  Vt.  336. 

Virginia.  —  Parlett  v.  Dunn,  1,02  Va,  459; 
Chesapeake,  etc.,  R.  Co.  v.  Sparrow,  98  Va. 
630,  2  Va.  Sup.  Ct.  526 ;  Southern  R.  Co.  v. 
Mauzy,  98  Va.  692,  2  Va.  Sup.  Ct.  575. 


"k.  —  See  note  I. 

Washington.  —  Lee  v.  Northern  Pac.  R.  Co., 
39  Wash.  388 ;  Miller  v.  Moran  Bros.  Co.,  39 
Wash.  631  ;  Krickeberg  v.  St.  Paul,  etc.,  Lum- 
ber Co.,  37  Wash.  63  ;  Woods  v.  Northern  Pac. 
R.  Co.,  36  Wash.  658  ;  French  v.  First  Ave.  R. 
Co.,  24  Wash.  83  ;  Bier  v.  Hosford,  35  Wash. 
544;  Cully  v.  Northern  Pac.  R.  Co.,  35  Wash. 
241  ;  Decker  v.  Stimson  Mill  Co.,  31  Wash.  522  ; 
Danuser  v.  Seller,  24  Wash.  565. 

West  Virginia.  —  Fulton  v.  Crosby,  etc..  Co.. 
57  W.  Va.  91  ;  Williams  v.  Belmont  Coal,  etc., 
Co.,  55  W.  Va.  84  ;  Sanderson  v.  Panther  Lum- 
ber Co.,  50  W.  Va.  42,  88  Am.  St.  Rep.  841. 

Wisconsin.  —  Faber  z'.  C.  Reiss  Coal  Co.,  124 
Wis.  554  ;  Upthegrove  v.  Jones,  etc.,  Coal  Co., 
118  Wis.  673;  Koepcke  v.  Wisconsin  Bridge, 
etc.,  Co.,  116  Wis.  92;  McMillan  v.  Spider  Lake 
Saw  Mill,  etc.,  Co.,  115  Wis.  332,  95  Am.  St. 
Rep.  947  ;  Muenchow  v.  Theo.  Zschetzsche,  etc., 
Co.,  113  Wis.  8;  Kreider  v.  Wisconsin  River 
Paper,  etc.,  Co.,  110  Wis.  645  ;  Hencke  v.  Ellis, 
no  Wis.  532;  Relyea  v.  Tomahawk  Pulp,  etc., 
Co.,  no  Wis.  307. 

Assumption  of  RiskB  Resulting  from  Incom- 
petency of  Fellow  Servants. —  Illinois  Cent.  R. 
Co.  v.  Smiesni,  104  111.  App.  194. 

Infant  Employees.  —  Minor  employees  assume 
the  risk  of  those  dangers  attendant  upon  their 
work  which  are  obvious  to  them.  Bender  v. 
New  York  Glucose  Co.,  (N.  J.  1905)  61  Atl. 
Rep.  388. 

Minor  servants  are  held  to  assume  by  their 
contract  of  employment  those  ordinary  risks  of 
their  service  that  are  obvious  to  them,  or  that 
have  been  pointed  out  to  them  in  a  manner 
suited  to  their  youth  and  inexperience.  Car- 
rington  v.  Muller,  65  N.  J.  L.  244. 

A  minor  employed  as  a  servant  assumes  to 
the  same  extent  as  an  adult  the  ordinary 
dangers  and  risks  of  his  employment  which  he 
actually  knows  and  appreciates,  and  those  that 
are  so  apparent  and  open  that  one  of  his  age, 
experience,  and  capacity  would,  in  the  exercise 
of  ordinary  care,  know  and  appreciate  them. 
Cudahy  Packing  Co.  v.  Marcan,  (C.  C.  A.)  106 
Fed.  Rep.  645. 

115.  1.  Dangerous  Premises  or  Place  of 
Businesi  —  United  States.  —  National  Biscuit 
Co.  v.  Nolan,  (C.  C.  A.)  138  Fed.  Rep.  6; 
Fortin  v.  Manville  Co.,  128  Fed.  Rep.  642; 
Glenmont  Lumber  Co.  v.  Roy,  (C.  C.  A.)  126 
Fed.  Rep.  524  ;  St.  Louis  Cordage  Co.  v.  Miller, 
(C.  C.  A.)  126  Fed.  Rep.  495  ;  Terry  v.  Schmidt, 
(C.  C.  A.)  116  Fed.  Rep.  627;  Moon-Anchor 
Consol.  Gold  Mines  v.  Hopkins,  (C.  C.  A.)  in 
Fed.  Rep.  298  ;  Volk  v.  B.  F.  Sturtevant  Co., 
(C.  C.  A.)  104  Fed.  Rep.  276. 

Colorado.  —  Greeley  v.  Foster,  32  Colo.  292  ; 
Harvey  v.  Mountain  Pride  Gold  Min.  Co.,  18 
Colo.  App.  234. 

Connecticut.  —  Dickenson  v.  Vernon,  77  Conn. 
537- 

Georgia.  —  Central  of  Georgia  R.  Co.  v. 
Price,  121  Ga.  651. 

Illinois.  —  Mobile,  etc..  R.  Co.  v.  Vallowe,  214 
111.  124,  affirming  115  111.  App.  621:  Gunning 
System  v.  I.apointe,  212  111.  274:  Illinois  Cent. 
R.  Co.  v.  Smith,  208  111.  608  ;  Cichowicz  v.  In- 
ternational Packing  Co.,  206  111.  346,  affirming 

!g5 


Vol.  XX. 


MASTER  AND  SERVANT. 


11« 


107  111.  App.  234;  Allen  B.  Wrisley  Co.  v. 
Burke,  203  111.  250,  affirming  106  111.  App.  30, 
citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  114,  115;  Alton  Roller  Milling  Co.  v.  Ben- 
der, 112  111.  App.  484;  Illinois  Steel  Co.  v. 
Downey,  103  111.  App.  101  ;  Anderberg  v.  Chi- 
cago, etc.,  R.  Co.,  98  111.  App.  207  ;  Degenhart 
v.  Gent.  97  111.  App.  145  ;  Chicago  Edison  Co. 
v.  Davis,  93  111.  App.  284,  affirmed  195  111.  31. 

Indiana.  —  Jennings  v.  Ingle,  35  Ind.  App. 
153;  L.  T.  Dickason  Coal  Co.  v.  Unverferth, 
30  Ind.  App.  546 ;  Indiana,  etc.,  Coal  Co.  v. 
Batey,  34  Ind.  App.  16. 

Ioii'a.  — ■  Forbes  v.  Boone  Valley  Coal,  etc., 
Co.,  113  Iowa  94;  Olson  v.  Hanford  Produce 
Co.,  118  Iowa  55.  See  Coles  v.  Union  Terminal 
R.  Co.,  124  Iowa  48. 

Kansas. — -Walker  v.  Scott,  (Kan.  1901)  64 
Pac.  Rep.  615. 

Kentucky.  —  Wilson  v.  Chess,  etc.,  Co.,  117 
Ky.  567  ;  Shemwell  v.  Owensboro,  etc.,  R.  Co., 
117  Ky.  556;  Louisville,  etc.,  R.  Co.  v.  Hall, 
115  Ky.  567;  Sandy  River  Cannel  Coal  Co.  v. 
Caudill,  60  S.  W.  Rep.  180,  22  Ky.  L.  Rep.  1175. 

Louisiana.  —  Welton  v.  Genesee  Lumber  Co., 
114  La.  842. 

Maryland.  —  Tkac  v.  Maryland  Steel  Co.,  101 
Md.  179;  State  v.  South  Baltimore  Car  Works, 
99  Md.  461  ;  Skinner  v.  McLaughlin,  94  Md. 
5^4- 

Massachusetts.  —  Whalen  v.  Whitcomb,  178 
Mass.  33  ;  Hall  v.  Wakefield,  etc.,  St.  R.  Co., 
178  Mass.  98;  Daily  v.  Fiberloid  Co.,  186  Mass. 
318;  Bence  v.  New  York,  etc.,  R.  Co.,  181 
Mass.  221  ;  Donovan  v.  American  Linen  Co., 
180  Mass.  127;  Hoard  v.  Blackstone  Mfg.  Co., 
177  Mass.  69. 

Michigan.  — ■  Lenderink  v.  Rockford,  135 
Mich.  531,  10  Detroit  Leg.  N.  832;  Miller  v. 
Detroit,  etc.,  R.  Co.,  133  Mich.  564,  10  Detroit 
Leg.  N.  342 ;  Cronin  v.  Russel  Wheel,  etc.,  Co., 
132  Mich.  500,  9  Detroit  Leg.  N.  681  ;  Shanke 
v.  U.  S.  Heater  Co.,  125  Mich.  346,  7  Detroit 
Leg.  N.  530. 

Minnesota.  —  Ziegler  v.  Gotzian,  86  Minn. 
290. 

Missouri.  —  Zeigenmeyer  v.  Goetz  Lime,  etc., 
Co.,  113  Mo.  App.  330;  Kane  v.  St.  Louis,  etc., 
R.  Co.,  112  Mo.  App.  650;  Carter  v.  Baldwin, 
107  Mo.  App.  217;  Harff  v.  Green,  168  Mo. 
308;  Hurst  v.  Kansas  City,  etc.,  R.  Co.,  163 
Mo.  309,  85  Am.  St.  Rep.  539 ;  Pauck  v.  St. 
Louis  Dressed  Beef,  etc.,  Co.,  159  Mo.  467. 

New  York.  —  Kline  v.  Abraham,  178  N.  Y. 
377;  Drake  v.  Auburn  City  R.  Co.,  173  N.  Y. 
466;  Mullen  v.  Metropolitan  St.  R.  Co.,  89 
N.  Y.  App.  Div.  21  ;  Ehrenfried  v.  Lackawanna 
Iron,  etc.,  Co.,  89  N.  Y.  App.  Div.  130,  affirmed 
without  opinion  180  N.  Y.  515;  Leach  v.  Cen- 
tral New  York  Telephone,  etc.,  Co.,  81  N.  Y. 
App.  Div.  637;  Batty  v.  Niagara  Falls  Hy- 
draulic Power,  etc.,  Co.,  79  N.  Y.  App.  Div, 
466  ;  Toohey  v.  Ocenn  Steamship  Co.,  78  N.  Y. 
App.  Div.  178;  McCarthy  v.  Emerson,  77  N. 
Y.  App.  Div.  562,  citing  20  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  114:  Kucckel  v. 
O'Connor,  73  N.  Y.  App.  Div.  594;  O'Connall 
v.  Thompson-Starrett  Co..  72  N.  Y.  App.  Div. 
47 ;  Nugent  v.  Brooklyn  Union  El.  R.  Co.,  64 
N.  Y.  App.  Div.  351;  Rohan  v.  Metropolitan 
St.  R.  Co.,  50  N.  Y.  App.  Div.  250. 
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Ohio.  —  Shadle  V,  Cleveland  Electric  Illu- 
minating Co.,  12  .Ohio  Cir.  Dec.  37,  22  Ohio  Cir. 
Ct.  49. 

Pennsylvania.  —  Meixner  v.  Philadelphia 
Brewing  Co.,  210  Pa.  St.  597;  Durst  v.  Brom- 
ley Bros.  Carpet  Co.,  208  Pa.  St.  573 ;  Sim- 
mons v.  Southern  Traction  Co.,,  207  Pa.  St. 
589;  Nelson  v.  Oil  City  St.  R.  Co.,  207  Pa. 
St.  363 ;  Cisney  v.  Pennsylvania  Sewer  Pipe 
Co.,  199  Pa.  St.  519;  Auburn  v.  National 
Tube  Works  Co.,  14  Pa.  Super.  Ct.  568. 

Rhode  Island.  — ■  Baumler  v.  Narragansett 
Brewing  Co.,  23  R.  I.  430  ;  Durell  v.  Hartwell, 
26  R.  I.  125. 

Tennessee.  —  Heald  v.  Wallace,  109  Term. 
346. 

Texas.  —  St.  Louis  Southwestern  R.  Co.  v. 
Rea,  (Tex.  1905)  87  S.  W.  Rep.  324,  reversing 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  428; 
Missouri,  etc.,  R.  Co.  v.  Barnes,  (Tex.  Civ. 
App.  1905)  85  S.  W.  Rep.  1006;  Ft.  Worth, 
etc.,  R.  Co.  v.  Robinson,  (Tex.  Civ.  App. 
1904)  84  S.  W.  Rep.  410;  International,  etc., 
R.  Co.  v.  Royal,  (Tex.  Civ.  App.  1904)  83  S. 
W.  Rep.  713  ;  Texas  Portland  Cement,  etc.,  Co. 
v.  Lee,  36  Tex.  Civ.  App.  482 ;  Sauls  v.  Chi- 
cago, etc.,  R.  Co.,  36  Tex.  Civ.  App.  155; 
Houston  Ice,  etc.,  Co.  v.  Pisch,  33  Tex.  Civ. 
App.  684 ;  Hightower  v.  Gray,  36  Tex.  Civ. 
App.  674  ;  Hildenbrand  v.  Marshall,  30  Tex. 
Civ.  App.  135;  Direct  Nav.  Co.  v.  Anderson,  29 
Tex.  Civ.  App.  65. 

Utah.  —  Dunn  v.  Oregon  Short  Line  R.  Co., 
28  Utah  478;  Roth.t1.  Eccles,  28  Utah  456. 

Virginia.  —  Parlett  v.  Dunn,  102  Va.  459. 

Washington.  —  Smith  v.  Hecla  Min.  Co.,  38 
Wash.  454  ;  Krickeberg  v.  St.  Paul,  etc.,  Lum- 
ber Co.,  37  Wash.  63  ;  French  v.  First  Ave. 
R.  Co.,  24  Wash.  83  ;  Decker  v.  Stimson  Mill 
Co.,  31  Wash.  522. 

West  Virginia.  —  Purkey  v.  Southern  Coal, 
etc.,  Co.,  57  W.  Va.  595. 

Wisconsin.  —  Koepcke  v.  Wisconsin  Bridge, 
etc.,  Co.,  116  Wis.  92;  McMillan  v.  Spider 
Lake  Saw  Mill,  etc.,  Co..  115  Wis.  332,  95 
Am.  St.  Rep.  947 ;  Nix  v.  C.  Reiss  Coal  Co., 
114  Wis.  493;  Hencke  v.  Ellis,  110  Wis.  532. 

The  servant  may  assume  that  the  master  has 
provided  a  safe  place,  where  the  defect  is  so 
hidden  that  its  discovery  would  require  special 
inspection.  But  where  the  defect  is  apparent 
to  casual  inspection,  he  is  presumed  to  have 
knowledge  thereof.  Flockhart  v.  Hocking  Coal 
Co.,  126  Iowa  576. 

Illustrations  —  Defective  Stairways.  —  Mann 
v.  Moore,  68  S.  W.  Rep.  402,  24  Ky.  L.  Rep. 

Floor  Dangerous  by  reason  of  defective  con- 
struction, McCarthy  v.  Shoneman,  198  Pa.  St. 
568;  Ferguson  v.  Phccnix  Cotton  Mills,  106 
Tenn.  236;  defective  condition,  Ycss  v.  Chi- 
cago Brass  Co.,  124  Wis.  406;  being  unevenly 
worn,  McLaughlin  v.  Atlantic  Mills,  27  R.  I. 
158;  or  being  in  an  oily  and  slippery  condition, 
Hattaway  v.  Atlanta  Steel,  etc.,  Co.,  155  Ind. 
507- 

It  has  been  held  that  a  minor  who  for  four 
weeks  had  been  working  upon  a  block  four- 
teen inches  square  and  five  inches  in  thick- 
ness, placed  upon  a  wet,  greasy,  and  slippery 
floor  by  himself,  assumed  the  risk  and  danger 
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of  tin-  slipping  of  the  block  upon  the  greasy 
floor,  by  means  of  which  his  hand,  was  in- 
voluntarily  thrown  into  the  cylinders  of  a 
chopping  machine.  Cudahy  Packing  Co.  v. 
Mai  can.  (C.  C.  A.)  106  Fed.  Rep.  645. 

Unguarded  Elevator  Entrance.  —  Browne  v. 
Siegel,  H)i   111.  226,  affirming  go  111.  App.  49. 

Insufficiently  Lighted  Premises.  —  Beucker  v. 
Baker,  11  Ohio  Cir.  Dec.  642,  21  Ohio  Cir.  Ct. 
540;  Hilje  v.  Hettich,  95  Tex.  321,  reversing 
(Tex.  Civ.  App.  1901)  65  S.  W.  Rep.  491; 
Faber  v.  C.  Reiss  Coal  Co.,  124  'Vis.  554. 

Defective  Railroad  Tracks. — Arnold  v.  Louis- 
ville, etc.,  R.  Co.,  58  S.  W.  Rep.  370,  22  Ky. 
L.  Rep.  511  ;  Rice  v.  New  York  Cent.,  etc.,  R. 
Co.,  ss  N.  Y.  App.  Div.  339;  Texas  Portland 
Cement  Co.  v.  Poe,  32  Tex.  Civ.  App.  469 ; 
Skinner  v.  Central  Vermont  R.  Co.,  73  Vt.  336. 
Compare  Gulf,  etc.,  R.  Co.  v.  Moore,  28  Tex. 
Civ.  App.  603. 

Obstructions  Near  Railway  Track.  —  Choctaw, 
etc.,  R.  Co.  v.  McDade,  191  U.  S.  64,  affirming 
(C.  C.  A.)  112  Fed.  Rep.  888;  Ladd  v.  Brock- 
ton St.  R.  Co.,  180  Mass.  454;  Houston  Elec- 
tric Co.  v.  Robinson,  (Tex.  Civ.  App.  1903) 
76  S.  W.  Rep.  209. 

Mail  Crane  Near  Railroad  Track.  —  Kenney  v. 
Meddaugh,  118  Fed.  Rep.  209,  55  C.  C.  A.  115. 

Caving  in  of  Earth  in  Making  Excavation.  — 
Foley  v.  Grand  Rapids  Gaslight  Co.,  127  Mich. 
671,  8  Detroit  Leg.  N.  507;  Ft.  Worth  Stock 
Yards  Co.  v.  Whittenburg,  34  Tex.  Civ.  App. 
163 ;  Christienson  v.  Rio  Grande  Western  R. 
Co.,  27  Utah  132;  Cully  v.  Northern  Pac.  R. 
Co.,  35  Wash.  241. 

Excavations  under  Spring  Rail  Frog.  —  Riley 
v.  Louisville,  etc.,  R.  Co.,  (C.  C.  A.)  133  Fed. 
Rep.  904. 

Improperly  Piled  Lumber  in  Lumber  Yard.  — 

Brooks  v.  W.  T.  Joyce  Co.,  127  Iowa  266. 

Track  in  Railroad  Yard  Obstructed  by  Loose 
Rocks  and  Stones.  —  Kansas  City  Southern  R. 
Co.  v .  Billingslea,  (C.  C.  A.)  116  Fed.  Rep.  335. 

Place  Rendered  Unsafe  Because  of  the  Nature  of 
the  Work.  —  See  supra,  the  cases  supplement- 
ing page  57,  note  5. 

117.  1.  Dangerous  Machinery  and  Appliances 
—  United  States.  —  Cincinnati,  etc.,  R.  Co.  v. 
Robertson,  (C.  C.  A.)  139  Fed.  Rep.  519,  citing 
20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  117; 
Pittsburgh,  etc.,  R.  Co.  v.  Lamphere,  (C.  C.  A.) 
137  Fed.  Rep.  20;  Nottage  v.  Sawmill  Phoenix, 
133  Fed.  Rep.  979;  Glenmont  Lumber  Co.  v. 
Roy,  (C.  C.  A.)  126  Fed.  Rep.  524;  St.  Louis 
Cordage  Co.  v.  Miller,  (C.  C.  A.)  126  Fed. 
Rep.  495;  Hodges  v.  Kimball,  (C.  C.  A.)  104 
Fed.  Rep.  745 ;  Farrell  v.  Continental  Iron 
Works,  102  Fed.  Rep.  514,  affirmed  without 
opinion  (C.  C.  A.)  106  Fed.  Rep.  987.  Com- 
pare Southern  Pac.  R.  Co.  v.  Yeargin,  (C.  C. 
A.)  109  Fed.  Rep.  436. 

Alabama.  —  Boyd  v.  Indian  Head  Mills,  131 
Ala.  356. 

Colorado.  —  Hughes  v.  Schnavel,  20  Colo. 
App.  306;  Denver,  etc.,  R.  Co.  v.  Scott,  (Colo. 
1905)  81  Pac.  Rep.  763;  Iowa  Gold  Min.  Co.  v. 
Diefenthaler,  32  Colo.  391. 

District  of  Columbia.  —  Hayzel  v.  Columbia 
R.  Co.,  19  App.  Cas.  (D.  C.)  359. 


Georgia.  —  Smalls  v.  Southern  R.  Co.,  115 

Ga.  137. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Heerey, 
203  III.  492 ;  Chicago  City  R.  Co.  v.  Enroth, 
113  111.  App.  285;  McCormick  Harvesting 
Mach.  Co.  v.  Wojciechowski,  in  111.  App.  641  ; 
Equitable  Powder  Mfg.  Co.  v.  Green,  109  111. 
App.  403  ;  Stationers'  Mfg.  Co.  v.  Benjamin, 
109  111.  App.  96;  Illinois  Cent.  R.  Co.  v. 
Satkowski,  107  111.  Ap  524;  Webster  Mfg. 
Co.  v.  Goodrich,  104  111.  App.  76. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Tackett, 
33  Ind.  App.  379  ;  Bodell  v.  Brazil  Block-Coal 
Co.,  25  Ind.  App.  654. 

lotva.  —  Foster  v.  Chicago,  etc.,  R.  Co.,  127 
Iowa  84;  Crane  v.  Chicago,  etc.,  R.  Co.,  124 
Iowa  81. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Bancord, 
66  Kan.  81. 

Kentucky.  —  Duncan  v.  Gernert  Bros.  Lum- 
ber Co.,  87  S.  W.  Rep.  762,  27  Ky.  L.  Rep. 

1039. 

Massachusetts.  —  Wood  v.  Tileston,  etc.,  Co., 
182  Mass.  449;  Silvia  v.  Sagamore  Mfg.  Co., 
177  Mass.  476;  Barry  v.  New  York  Biscuit  Co., 
177  Mass.  449;  Lamson  v.  American  Axe,  etc., 
Co.,  177  Mass.  144,  83  Am.  St.  Rep.  267; 
Lemoine  v.  Aldrich,  177  Mass.  89;  Demers  v. 
Marshall,  178  Mass.  9. 

Michigan.  —  Carnes  v.  Guelph  Patent  Cask 
Co.,  (Mich.  1905)  104  N.  W.  Rep.  322,  12  De- 
troit Leg.  N.  331  ;  Erickson  v.  Cummer  Mfg. 
Co..  (Mich.  1905)  103  N.  W.  Rep.  828,  12  De- 
troit Leg.  N.  194;  Minnie  v.  Mueller,  (Mich. 
1905)  103  N.  W.  Rep.  524;  Hathaway  v.  Wash- 
ington Milling  Co.,  139  Mich.  708;  Kupkofski  v. 
John  S.  Spiegel  Co.,  135  Mich.  7,  10  Detroit 
Leg.  N.  640  ;  Bauer  v.  American  Car,  etc..  Co., 
132  Mich.  537,  10  Detroit  Leg.  N.  17;  Fischer 
v.  Goldie,  132  Mich.  574,  10  Detroit  Leg.  N.  29; 
Cronin  v.  Russel  Wheel,  etc.,  Co.,  132  Mich. 
500,  9  Detroit  Leg.  N.  681  ;  Bays  v.  Warren 
Featherbone  Co.,  131  Mich.  205,  9  Detroit  Leg. 
N.  256  ;  Price  v.  U.  S.  Baking  Co.,  130  Mich. 
500,  9  Detroit  Leg.  N.  122;  Crawford  v.  De- 
troit, etc.,  R.  Co.,  127  Mich.  312,  8  Detroit  Leg. 
N.  363;  Noble  v.  Bessemer  Steamship  Co.,  127 
Mich.  103,  89  Am.  St.  Rep.  461,  8  Detroit  Leg. 
N.  244;  Storrs  v.  Michigan  Starch  Co.,  126 
Mich.  666,  8  Detroit  Leg.  N.  182  ;  Willis  v. 
Besser-Churchill  Co.,  126  Mich.  659,  8  Detroit 
Leg.  N.  199.  See  Randa  v.  Detroit  Screw 
Works,  134  Mich.  343,  10  Detroit  Leg.  N.  504. 

Minnesota.  —  Nelson  v.  Kelso,  91  Minn.  77; 
Gray  v.  Commutator  Co.,  85  Minn.  463  ;  Bartley 
v.  Howell,  82  Minn.  382. 

Mississippi.  —  Truly  v.  North  Lumber  Co.,  83 
Miss.  430. 

Missouri.  —  Purcell  v.  Tennent  Shoe  Co.,  187 
Mo.  276  ;  Mathis  v.  Kansas  City  Stock  Yards 
Co.,  185  Mo.  434;  Hollingsworth  v.  National 
Biscuit  Co.,  114  Mo.  App.  20;  Beymer  v.  Ham- 
mond Packing  Co.,  106  Mo.  App.  726;  Franklin 
v.  Missouri,  etc.,  R.  Co.,  97  Mo.  App.  473; 
Kleine  v.  S.  E.  Freunds  Sons  Shoe,  etc.,  Co., 
91  Mo.  App.  102;  Lee  v.  St.  Louis,  etc.,  R.  Co., 
112  Mo.  App.  372;  Blair  v.  Heibel.  103  Mo. 
App.  621  ;  Breeden  v.  Big  Circle  Min.  Co.,  103 
Mo.  App.  176. 


1300 


Vol.  XX. 


MASTER  AND  SERVANT. 


117 


New  Hampshire.  —  Murphy  v.  Grand  Trunk 
R.  Co.,  (N.  H.  1904)  58  Atl.  Rep.  835. 

New  Jersey.  — ■  McGrath  v.  Delaware,  etc.,  R. 
Co.,  69  N.  J.  L.  331,  affirming  68  N.  J.  L.  425; 
Henggler  v.  Cohn,  68  N.  J.  L.  240. 

New  York.  —  Zevin  v.  Goldman,  (Supm.  Ct. 
App.  T.)  94  N.  Y.  Supp.  35  ;  Loushay  v.  Erie 
R.  Co.,  95  N.  Y.  App.  Div.  102  ;  Wagner  v.  New 
York,  etc.,  R.  Co.,  93  N.  Y.  App.  Div.  14 ; 
Scheir  v.  Quirin,  77  N.  Y.  App.  Div.  624, 
affirmed  without  opinion  177  N.  Y.  568;  Win- 
gert  v.  Krakauer,  76  N.  Y.  App.  Div.  34  ;  Hall 
v.  U.  S.  Canning  Co.,  76  N.  Y.  App.  Div.  475  ; 
Kilkin  v.  New  York  Cent.,  etc.,  R.  Co.,  76  N.  Y. 
App.  Div.  529,  affirmed  without  opinion  177  N. 
Y.  566 ;  Mull  v.  Curtice  Bros.  Co.,  74  N.  Y. 
App.  Div.  561  ;  Walters  v.  George  A.  Fuller  Co., 
74  N.  Y.  App.  Div.  388  ;  Rosa  v.  Volkening,  64 
N.  Y.  App.  Div.  426,  affirmed  without  opinion 
173  N.  Y.  590;  Wahl  v.  Chatillon,  56  N.  Y. 
App.  Div.  554  ;  Renninger  v.  New  York  Cent., 
etc.,  R.  Co.,  11  N.  Y.  App.  Div.  565,  affirmed 
without  opinion  162  N.  Y.  595.  See  Bookman 
v.  Masterson,  83  N.  Y.  App.  Div.  4. 

Ohio.  —  Northern  Ohio  R.  Co.  v.  Rigby,  69 
Ohio  St.  184;  Pennsylvania  Co.  v.  McCurdy,  66 
Ohio  St.  118. 

Oregon.  —  Stager  v.  Troy  Laundry  Co.,  38 
Oregon  480. 

Pennsylvania.  —  Masterson  v.  Eldridge,  208 
Pa.  St.  242;  Wilkinson  v.  H.  W.  Johns  Mfg. 
Co.,  198  Pa.  St.  634. 

Rhode  Island.  —  Morancy  v.  Hennessey,  24 
R.  I.  205  ;  Day  v.  Achron,  23  R.  I.  627  ;  Pin- 
torelli  v.  Horton,  22  R.  I.  374;  Langlois  v. 
Dunn  Worsted  Mills,  25  R.  I.  645. 

Texas.  —  Wood  v.  Texas  Cotton  Product  Co., 
(Tex.  Civ.  App.  1905)  88  S.  W.  Rep.  496; 
Smith  v.  Armour,  (Tex.  Civ.  App.  1905)  84  S. 
W.  Rep.  675  ;  Ft.  Worth,  etc.,  R.  Co.  v.  Robin- 
son, (Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  410; 
Gulf,  etc.,  R.  Co.  v.  Smith.  (Tex.  Civ.  App. 
1904)  83  S.  W.  Rep.  719;  Missouri,  etc.,  R.  Co. 
v.  Smith,  (Tex.  Civ.  App.  1904)  82  S.  W.  Rep. 
787;  Bell  v.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  134;  St.  Louis  South- 
western R.  Co.  v.  Barrett,  (Tex.  Civ.  App. 
1903)  72  S.  W.  Rep.  884;  Ladonia  Cotton  Oil 
Co.  v.  Shaw,  27  Tex.  Civ.  App.  65. 

Washington.  —  French  v.  First  Ave.  R.  Co.. 
24  Wash.  83. 

West  Virginia.  —  Sanderson  v.  Panther  Lum- 
ber Co.,  50  VV.  Va.  42,  88  Am.  St.  Rep.  841. 

Wisconsin.  —  Relyea  v.  Tomahawk  Pulp,  etc., 
Co.,  110  Wis.  307;  Kramer  v.  Willy,  109  Wis. 
6oz. 

The  rule  has  been  stated  as  follows  :  If  the 
instrumentalities  furnished  by  the  master  for 
the  performance  of  the  servant's  duties  are  de- 
fective, and  the  servant  not  only  knows  this, 
but  also  knows  and  understands,  or  ought  in 
the  exerciso  of  ordinary  prudence  to  under- 
stand, the  risks  to  which  such  defects  expose 
him,  he  assumes  the  risks  incident  to  the  use 
of  such  defective  instrumentalities.  Blom  v. 
Yellowstone  Park  Assoc.,  86  Minn.  237. 

It  has  been  held  that  an  intelligent  man,  with 
full  knowledge  of  the  character  and  quality  of 
the  implement  furnished  him  for  use,  and  of 
all  the  facts  and  physical  laws  which  render  its 
use  dangerous,  after    having    voluntarily  ac- 
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cepted  employment  in  a  hazardous  business  in- 
volving the  use  of  such  implements,  will  not 
be  heard  to  say  he  did  not  know  it  was  danger- 
ous. King  v.  Morgan,  109  Fed.  Rep.  446,  48 
C.  C.  A.  507. 

117.  2.  Master  Not  Bound  to  Make  Alterations. 
—  Cushman  v.  Cushman,  179  Mass.  601;  Le- 
moine  v.  Aldrich,  177  Mass.  89. 

3.  Unguarded  Machinery. —  National  Biscuit 
Co.  v.  Nolan,  (C.  C.  A.)  138  Fed.  Rep.  6; 
Ward  v.  Daniels,  114  111.  App.  374;  Chicago 
Veneer  Co.  v.  Walden,  (Ky.  1904)  82  S.  W. 
Rep.  294;  Arkland  v.  Taber-Prang  Art  Co., 
184  Mass.  243  ;  Silvia  v.  Sagamore  Mfg.  Co., 
177  Mass.  476;  McGinty  v.  Waterman,  93 
Minn.  242  ;  Swenson  v.  Osgood,  etc.,  Mfg.  Co., 
91  Minn.  509  ;  Lally  v.  Crookston  Lumber  Co., 
82  Minn.  407  ;  Sitts  v.  Waiontha  Knitting  Co., 
94  N.  Y.  App.  Div.  38  ;  Di  Pietro  v.  Empire 
Portland  Cement  Co.,  70  N.  Y.  App.  Div.  501  ; 
Hettich  v.  Hillje,  33  Tex.  Civ.  App.  571  ;  Wil- 
liams v.  J.  G.  Wagner  Co.,  110  Wis.  456; 
Kreider  v.  Wisconsin  River  Paper,  etc.,  Co., 
1 10  Wis.  645;  Muenchow  v.  Theo.  Zschetzsche, 
etc.,  Co.,  1 13  Wis.  8. 

Cogwheels.  —  Ausley  v.  American  Tobacco 
Co.,  130  N.  Car.  34. 

Belts  and  Gearing.  —  Taylor  v.  Withington, 
etc.,  Mfg.  Co.,  136  Mich.  652,  11  Detroit  Leg. 
N.  152. 

Mangles.  —  Bier  v.  Hosford,  35  Wash.  544. 
Unblocked  Frogs,  Guard  Rails,  and  Switches.  — 

Johns  v.  Cleveland,  etc.,  R.  Co.,  10  Ohio  Dec. 
348,  7  Ohio  N.  P.  592  ;  Hynson  v.  St.  Louis 
Southwestern  R.  Co.,  (Tex.  Civ.  App.  1905)  86 
S.  W.  Rep.  928. 

Application  of  Rule  as  to  Obviously  Dangerous 
or  Defective  Machinery  —  Ladders.  —  Neeley  v. 
Southwestern  Cotton  Seed  Oil  Co.,  13  Okla. 
356;  Higgins  v.  Southern  Pac.  R.  Co.,  26  Utah 
164. 

Hooks.  —  O'Dowd  v.  Burnham,  19  Pa.  Super. 

Ct.  464. 

Rail  Hooks.  —  San  Antonio,  etc.,  R.  Co.  v. 
Drake,  (Tex.  Civ.  App.  1905)  85  S.  W.  Rep. 
447- 

Ropes.  —  Cronin  v.  Russel  Wheel,  etc..  Co., 
132  Mich.  500,  9  Detroit  Leg.  N.  681  ;  Chesa- 
peake, etc.,  R.  Co.  v.  Sparrow,  98  Va.  630,  2 
Va.  Sup.  Ct.  526. 

Locomotives. — Texas,  etc.,  R.  Co.  v.  Peden, 
32  Tex.  Civ.  App.  315. 

Headlights.  —  Galveston,  etc..  R.  Co.  v.  Fitz- 
patrick,  (Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  406. 

Cars  and  Hand  Cars.  —  Crawford  v.  New 
York,  etc.,  R.  Co.,  23  Ohio  Cir.  Ct.  207  ; 
Toledo,  etc.,  R.  Co.  v.  Beard.  11  Ohio  Cir. 
Dec.  406,  20  Ohio  Cir.  Ct.  681  ;  Ohio  River, 
etc.,  R.  Co.  v.  Edwards,  11 1  Tenn.  31  ;  Denison, 
etc.,  Suburban  R.  Co.  v.  Binkley,  (Tex.  Civ. 
App.  1905)  87  S.  W.  Rep.  386;  St.  Louis 
Southwestern  R.  Co.  v.  Austin,  (Tex.  Civ.  App. 
1903)  72  S.  W.  Rep.  212;  Rio  Grande,  etc.,  R. 
Co.  v.  Lynch,  (Tex.  Civ.  App.  1900)  66  S.  W. 
Rep.  712;  International,  etc.,  R.  Co.  v.  Story, 
26  Tex.  Civ.  App.  23  ;  Woods  v.  Northern  Pac. 
R.  Co.,  36  Wash.  658. 

Chisels.  —  San  Antonio  Sewer  Pipe  Co.  v. 
Noll,  (Tex.  Civ.  App.  1904)  83  S.  W.  Rep. 
900 ;  Ft.  Worth,  etc.,  R.  Co.  v.  Ramp,  30  Tex. 
Civ.  App.  483. 
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Mauls. —  Missouri,  etc.,  R.  Co.  v.  Dyer,  (Tex. 
Civ.  App.  1903)  75  S.  W.  Rep.  930. 

Tool  Boxes.  —  Moore  v.  Missouri,  etc.,  R.  Co., 
30  Tex.  Civ.  App.  266. 

Drawhcads.  —  Cleary  v.  Long  Island  R.  Co., 
54  N.  Y.  App.  Div.  284. 

Improperly  Loaded  Cars.  —  Tucker  v.  North- 
ern l'ac.  Terminal  Co.,  41  Oregon  82. 

Ih,  1.  Dangerous  Methods  of  Work  — 
United  States.  —  Southern  R.  Co.  v.  Logan, 
(C.  C.  A.)  138  Fed.  Rep.  725  ;  Deye  v.  Lodge, 
etc.,  Mach.  Tool  Co.,  (C.  C.  A.)  137  Fed.  Rep. 
480. 

Indiana.  —  Shaver  v.  Home  Telephone  Co., 
(Ind.  App.  1905)  75  N.  E.  Rep.  288. 

Iowa.  —  Gorman  v.  Minneapolis,  etc.,  R.  Co., 
117  Iowa  720. 

Ka>isas.  —  Beal  v.  Atchison,  etc.,  R.  Co.,  62 
Kan.  250. 

Kentucky.  —  Carey  v.  Samuels,  88  S.  W. 
Rep.  1052,  28  Ky.  L.  Rep.  6. 

Maine.  — -  Leard  v.  International  Paper  Co., 
100  Me.  59. 

Maryland.  —  State  v.  South  Baltimore  Car 
Works,  99  Md.  461. 

Massachusetts.  —  Meehan  v.  Holyoke  St.  R. 
Co.,  186  Mass.  511  ;  Lodi  v.  Maloney,  184  Mass. 
240.     See  Cushman  v.  Cushman,  179  Mass.  601. 

Michigan.  —  Carnes  v.  Guelph  Patent  Cask 
Co.,  (Mich.  1905)  104  N.  W.  Rep.  322,  12  De- 
troit Leg.  N.  331  ;  Secombe  v.  Detroit  Electric 
R.  Co.,  133  Mich.  170,  10  Detroit  Leg.  N.  129; 
Deering  v.  Canfield,  etc.,  Co.,  126  Mich.  373, 
8  Detroit  Leg.  N.  48. 

Missouri.  —  Harrington  v.  Wabash  R.  Co., 
104  Mo.  App.  663  ;  Livengood  v.  Poplin-Galena 
Consol.  Lead,  etc.,  Co.,  179  Mo.  229.  Compare 
Kane  v.  Falk  Co.,  93  Mo.  App.  209. 

New  York.  —  Mullins  v.  Manhattan  Brass 
Co.,  (Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.) 
138;  Tydeman  v.  Prince  Line,  102  N.  Y.  App. 
Div.  279  ;  Fields  v.  New  York  Cent.,  etc.,  R. 
Co.,  86  N.  Y.  App.  Div.  148  ;  Kapella  v.  Nichols 
Chemical  Co.,  83  N.  Y.  App.  Div.  45  ;  Wars- 
zawski  v.  McWilliams,  64  N.  Y.  App.  Div.  63. 

North  Carolina.  —  Jones  v.  American  Ware- 
house Co.,  137  N.  Car.  337,  138  N.  Car.  546. 

Ohio.  —  Memphis,  etc.,  Packet  Co.  v.  Britton, 
25  Ohio  Cir.  Ct.  153  ;  Huron  Dock  Co.  v.  Swart, 

24  Ohio  Cir.  Ct.  504  ;  Cleveland,  etc.,  R.  Co.  v. 
Somers,  24  Ohio  Cir.  Ct.  67. 

Pennsylvania.  —  Fricker  v.  Penn  Bridge  Co., 
197  Pa.  St.  442. 
Rhode  Island.  —  Paoline  v.  J.  W.  Bishop  Co., 

25  R.  I.  298. 

Texas.  —  Brown  v.  Miller,  (Tex.  Civ.  App. 
1901)  62  S.  W.  Rep.  547;  Ladonia  Cotton  Oil 
Co.  v .  Shaw,  27  Tex.  Civ.  App.  65  ;  Webb  v. 
Gulf,  etc.,  R.  Co.,  27  Tex.  Civ.  App.  75  ;  Mis- 
souri, etc.,  R.  Co.  v.  Schilling,  32  Tex.  Civ. 
App.  417. 

Utah. —  Dunn  v.  Oregon  Short  Line  R.  Co., 
28  Utah  478  ;  Christienson  v.  Rio  Grande  West- 
ern R.  Co.,  27  Utah  132;  Ohlenkamp  v.  Union 
Pac.  R.  Co.,  24  Utah  232. 

Virginia.  —  Southern  R.  Co.  v.  Mauzy,  98 
Va.  692,  2  Va.  Sup.  Ct.  575. 

Washington.  —  Lee  v.  Northern  Pac.  R.  Co.. 


39  Wash.  388;  Griffiths  v.  Craney,  38  Wash. 
90  ;  Danuser  v.  Seller,  24  Wash.  565. 

Wisconsin.  —  Zahn  v.  Milwaukee,  etc.,  R. 
Co.,  114  Wis.  38. 

See  Cincinnati,  etc.,  R.  Co.  v.  Maley,  76  S. 
W.  Rep.  334,  25  Ky.  L.  Rep.  690.  Compare 
Hartley  7'.  Chicago,  etc.,  R.  Co.,  197  111.  440. 

The  Mere  Fact  that  Safer  Method  Might  Have 
Prevented  Injury  is  not  a  ground  of  recovery. 
Chicago,  etc.,  R.  Co.  v.  Wild,  109  111.  App.  38  ; 
Degenhart  v.  Gent,  97  111.  App.  145  ;  Guaranty 
Constr.  Co.  v.  Broeker,  93  111.  App.  272. 

Defective  Telephone  Poles.  —  It  has  been  held 
that  there  is  no  reason  why  a  lineman,  in  view 
of  the  peculiar  character  of  his  work,  may  not 
lawfully  contract  to  do  any  inspecting  or  test- 
ing reasonably  necessary  to  determine  whether 
he  can  safely  climb  a  particular  pole  for  the 
purpose  of  adjusting,  transposing,  or  placing 
new  wires.  His  acceptance  of  service  with 
knowledge  of  the  way  in  which  the  company 
conducts  this  part  of  its  business,  whether  that 
way  be  the  safest  way  for  him  or  not,  would 
imply  an  assumption  of  the  risks  incident  to 
that  mode  of  carrying  on  its  work.  Britton 
v.  Central  Union  Telephone  Co.,  (C.  C.  A.)  131 
Fed.  Rep.  844. 

119.  1.  Insufficient  Force  for  Work.  — Reis 
v.  Struck,  64  S.  W.  Rep.  720,  23  Ky.  L.  Rep. 
1 1 13;  Scanlon  v.  Lake  Shore,  etc.,  R.  Co.,  24 
Ohio  Cir.  Ct.  256 ;  Lake  Shore,  etc.,  R.  Co.  v. 
Whidden,  23  Ohio  Cir.  Ct.  85  ;  Pennsylvania 
R.  Co.  v.  Hickley,  11  Ohio  Cir.  Dec.  379,  20 
Ohio  Cir.  Ct.  668  ;  Mayott  v.  Norcross,  24  R.  I. 
187;  Ohio  River,  etc.,  R.  Co.  v.  Edwards,  11 1 
Tenn.  31  ;  Haywood  v.  Galveston,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1905)  85  S.  W.  Rep.  433  ; 
Smith  v.  Armour,  (Tex.  Civ.  App.  1905)  84 
S.  W.  Rep.  675  ;  Texas,  etc.,  R.  Co.  v.  Miller, 
36  Tex.  Civ.  App.  240;  Bell  v.  Gulf,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  134; 
San  Antonio  Traction  Co.  v.  De  Rodriguez, 
(Tex.  Civ.  App.  1903)  77  S.  W.  Rep.  420. 

It  has  been  held  that  although  a  railroad 
company  was  negligent  in  sending  out  a  work 
train  without  a  conductor,  and  the  negligence 
was  the  proximate  cause  of  an  accident  to  the 
fireman  on  the  train,  if  the  fireman,  who  was 
an  experienced  railroad  man,  knew  that  the. 
train  had  no  conductor,  he  assumed  the  in- 
creased risk  incident  thereto  by  voluntarily 
starting  with  and  working  on  the  train.  Poin- 
ton  v.  St.  Louis,  etc.,  R.  Co.,  90  111.  App.  623. 

Running  Train  Backwards.  —  Chicago,  etc.,  R. 
Co.  v.  Camper,  199  111.  569. 

Making  Flying  Switches.  —  Carr  v.  St.  Clair 
Tunnel  Co.,  131  Mich.  592,  9  Detroit  Leg.  N. 
455- 

Custom  of  Kicking  Cars  Without  Notice  to  Ser- 
vant Engaged  in  Coupling. —  Chicago,  etc.,  R. 
Co.  v.  Voelker,  (C.  C.  A.)  129  Fed.  Rep.  522, 
reversing  116  Fed.  Rep.  867. 

Cleaning  Wool-carding  Machine  While  in  Mo- 
tion.—  Sauvageau  v.  River  Spinning  Co.,  129 
Fed.  Rep.  961. 

Failure  to  Inspect  Telephone  Poles  to  Be  Climbed 
by  Linemen.  — ■  Britton  v.  Central  Union  Tele- 
phone Co.,  (C.  C.  A.)  131  Fed.  Rep.  844. 
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119.  (5)  Extra-hazardous  Employment.  — See  note  2. 

120.  (6)  Working  under  Orders  — See  note  2. 


Failure  to  Furnish  Proper  Insulating  Gloves  to 
Linemen.  —  Wagner  v.  Portland,  40  Oregon 
392. 

Failure  to  Make  Rules  and  Regulations.  — 

Green  v.  New  York,  etc.,  R.  Co.,  26  Ohio  Cir. 
Ct.  609. 

119.  2.  Risks  of  Extra-hazardous  Wo  As- 
sumed—  Delaware.  —  Winkler  v.  Philadelphia, 
etc.,  R.  Co.,  4  Penn.  (Del.)  80;  Boyd  v.  Blumen- 
thal,  3  Penn.  (Del.)  564. 

Illinois.  — ■  Hansell-Elcock  Foundry  Co.  v. 
Clark,  214  111.  399,  affirming  115  111.  App.  209; 
Cumniings  v.  Chicago,  etc.,  R.  Co.,  89  111.  App. 
199,  writ  dismissed  189  111.  608;  O'Donnell  v. 
Armour  Curled  Hair  Works,  11 1  111.  App.  516; 
Mobile,  etc.,  R.  Co.  v.  Healy,  109  111.  App.  531  ; 
Ewald  v.  Michigan  Cent.  R.  Co.,  107  111.  App. 
294;  Merchant  v.  Mickelson,  101  111.  App.  401. 

Indiana.  —  Indiana,  etc.,  Canal  Co.  v.  Batey, 
34  Ind.  App.  16. 

Iowa.  —  Forbes  v.  Boone  Valley  Coal,  etc., 
Co.,  1 13  Iowa  94. 

Kentucky.  —  Wilson  v.  Chess,  etc.,  Co.,  117 
Ky.  567 ;  McCormick  Harvesting  Mach.  Co.  v. 
Liter,  66  S.  W.  Rep.  761,  23  Ky.  L.  Rep.  2154; 
Daniels  v.  Covington,  etc.,  El.  R.,  etc.,  Co.,  66 
S.  W.  Rep.  187,  23  Ky.  L.  Rep.  1800. 

Massachusetts.  —  Taylor  v.  Boston,  etc.,  R. 
Co.,  188  Mass.  390. 

Minnesota.  —  McKenna  v.  Chicago,  etc.,  R. 
Co.,  92  Minn.  508,  judgment  a/firmed  on  re- 
hearing 92  Minn.  513. 

Missouri.  — ■  Zeigenmeyer  v.  Goetz  Lime,  etc., 
Co.,  113  Mo.  App.  330;  Kane  v.  St.  Louis,  etc., 
R.  Co.,  112  Mo.  App.  650.  Compare  Reed  v. 
Missouri,  etc.,  R.  Co.,  94  Mo.  App.  371. 

Neiv  York.  —  Maltbie  v.  Belden,  167  N.  Y. 
307,  reversing  45  N.  Y.  App.  Div.  384  ;  Gerstner 
v.  New  York  Cent.,  etc.,  R.  Co.,  81  N.  Y.  App. 
Div.  562,  affirmed  without  opinion  178  N.  Y. 
627  ;  Willdigg  v.  Knox,  80  N.  Y.  App.  Div.  390  ; 
Dolan  v.  Burden  Iron  Co.,  62  N.  Y.  App.  Div. 
545 ;  Brown  v.  New  York  Cent.,  etc.,  R.  Co., 
42  N.  Y.  App.  Div.  548,  affirmed  without  opin- 
ion 166  N.  Y.  626;  Hutchinson  v.  Parker,  39 
N.  Y.  App.  Div.  133,  affirmed  without  opinion 
169  N.  Y.  579. 

Ohio.  —  Cincinnati,  etc.,  R.  Co.  v.  Thomp- 
son, 12  Ohio  Cir.  Dec.  326,  21  Ohio  Cir.  Ct.  778. 

Oregon.  —  Wagner  v.  Portland,  40  Oregon 
392- 

Pennsylvania.  —  Durst  v.  Bromley  Bros.  Car- 
pet Co.,  208  Pa.  St.  573  ;  Simmons  v.  Southern 
Traction  Co.,  207  Pa.  St.  589  ;  Sanker  v.  Penn- 
sylvania R.  Co.,  205  Pa.  St.  609 ;  Auburn  v. 
National  Tube  Works  Co.,  14  Pa.  Super.  Ct. 
568. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Goss,  31 
Tex.  Civ.  App.  30c  ;  International,  etc.,  R.  Co. 
v.  Story,  26  Tex.  Civ.  App.  23. 

Washington.  —  Currans  v.  Seattle,  etc.,  R., 
etc.,  Co.,  34  Wash.  512;  Robare  v.  Seattle  Trac- 
tion Co..  24  Wash.  577- 

West  Virginia.  —  Fulton  v.  Crosby,  etc.,  Co., 
57  W.  Va.  91 ;  Cochran  v.  Shanahan,  51  W.  Va. 
137. 

A  degree  of  peril  being  necessarily  incident 
to  service  on  a  railroad  train,  one  accepting 


such  service  impliedly  agrees  to  take  upon  him- 
self the  risk  of  all  ordinary  and  usual  dangers 
that  attend  such  service.  Hollingsvvorth  v.  Chi- 
cago, etc.,  R.  Co.,  160  Ind.  259. 

1 20.  2.  Dangerous  Work  Done  under  Master's 
Orders  —  Alabama.  —  Kansas  City,  etc.,  R.  Co. 
v.  Thornhill,  141  Ala.  215. 

Delaware.  —  Pur.kowski  v.  New  Castle 
Leather  Co.,  4  Penn.  (Del.)  544. 

Illinois.  —  Henrietta  Coal  Co.  v.  Campbell, 
211  111.  216:  Barnett,  etc.,  Co.  v.  Schlapka,  208 
111.  426,  affirming  110  111.  App.  672;  Pressed 
Steel  Car  Co.  v.  Herath,  207  111.  576,  affirming 
no  111.  App.  596;  Illinois  Steel  Co.  v.  Wierz- 
bicky,  206  111.  201,  affirming  107  111.  App.  69; 
Chicago  Screw  Co.  v.  Weiss,  203  111.  536,  affirm- 
ing 107  111.  App.  39;  Illinois  Steel  Co.  v.  Ryska, 
200  111.  280,  affirming  102  111.  App.  347;  Slack 
v.  Harris,  200  111.  96  ;  Illinois  Cent.  R.  Co.  v. 
Atwell,  198  111.  200,  affirming  100  111.  App.  513; 
Western  Stone  Co.  v.  Muscial,  196  111.  382,  89 
Am.  St.  Rep.  325,  affirming  96  111.  App.  288 ; 
William  Graver  Tank  Works  v.  O'Donnell,  191 
111.  236,  affirming  91  111.  App.  524;  Pressed  Steel 
Car  Co.  v.  Herath,  no  111.  App.  596,  affirmed 
207  111.  576;  Kapaczynski  v.  Wells,  etc.,  Co.,  no 
111.  App.  477,  affirmed  218  111.  149:  McFadden 
v.  Sollitt,  Q4  111.  App.  271.  See  Chicago,  etc., 
R.  Co.  v.  Heerey,  203  111.  492. 

Indiana.  —  Perry-Matthews-Buskirk  Stone  Co. 
v.  Speer.  (Ind.  App.  1905)  73  N.  E.  Rep.  933; 
Pittsburgh,  etc.,  R.  Co.  v.  Nicholas,  (Ind.  App. 
1905)  73  N.  E.  Rep.  195;  Dill  v.  Marmon,  (Ind. 
App.  1904)  71  N.  E.  Rep.  669;  Diezi  v.  G.  H. 
Hammond  Co.,  156  Ind.  583. 

Kansas.  —  Wurtenberger  v.  Metropolitan  St. 
R.  Co.,  68  Kan.  642. 

Kentucky.  —  Illinois  Cent.  R.  Co.  v.  Keebler, 
84  S.  W.  Rep.  n67,  27  Ky.  L.  Rep.  305  ;  Dryden 
v.  H.  E.  Pogue  Distillery  Co.,  82  S.  W.  Rep. 
262,  26  Ky.  L.  Rep.  528;  Mayfield  Woolen  Mills 
v.  Frazier,  80  S.  W.  Rep.  456,  25  Ky.  L.  Rep. 
2263  ;  Smith  v.  Kentucky  Lumber  Co.,  78  S.  W. 
Rep.  120,  25  Ky.  L.  Rep.  1386;  Shanks  v.  Citi- 
zens Gen.  Electric  Co.,  76  S.  W.  Rep.  379,  25 
Ky.  L.  Rep.  811;  Illinois  Cent.  R.  Co.  v.  Lan- 
gan,  116  Ky.  318;  Long  v.  Illinois  Cent.  R.  Co., 
113  Ky.  806,  quoting  20  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  120. 

Minnesota.  —  Gray  v.  Commutator  Co.,  85 
Minn.  463. 

Missouri.  —  Thompson  v.  Chicago,  etc.,  R. 
Co.,  86  Mo.  App.  141. 

New  lersey.  —  Luckey  v.  Sofield,  (N.  J.  1904) 
57  Atl.  Rep.  870. 

New  York.  —  Motzing  v.  Excelsior  Brewing 
Co,.  107  N.  Y.  App.  Div.  275  ;  Klein  v.  Garvey, 
94  N.  Y.  App.  Div.  183 ;  Koren  v.  Nationnl 
Conduit,  etc.,  Co.,  82  N.  Y.  App.  Div.  527, 
affirmed  without  opinion  179  N.  Y.  552;  Eich- 
holz  v.  Niagara  Falls  Hydraulic  Power,  etc., 
Co.,  68  N.  Y.  App.  Div.  441,  affirmed  without 
opinion  174  N.  Y.  519:  McAleer  v.  Walter, 
(Supm.  Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  474. 

Texas.  —  San  Antonio,  etc.,  R.  Co.  v.  Stevens, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  235; 
Calveston,  etc.,  R.  Co.  v.  Sanchez,  (Tex.  Civ. 
App.  1901)  65  S.  W.  Rep.  893;  Texas  Cent. 
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1  *20.    (j)  Master's  Assurance  that  Work  Is  Safe.  —  See  note  3. 

(8)  Momentary  Forgetfulness  of  Risk.  — See  note  4. 
191.    (9)  Fear  of  Losing  Employment.  —  See  note  1. 

(10)  Statutes  Requiring  Maintenance  of  Safeguards.  —  See  notes 


R.  Co.  v.  Hicks,  24  Tex.  Civ.  App.  400 ;  Gal- 
veston, etc.,  R.  Co.  v.  Hitzfelder,  24  Tex.  Civ. 
App.  318.  Compare  International,  etc.,  R.  Co. 
v.  Royal.  (Tex.  Civ.  App.  1904)  83  S.  W.  Rep. 
713;  Hildenbrand  v.  Marshall,  30  Tex.  Civ. 
App.  1 35- 

Utah.  —  Faulkner  v.  Mammoth  Min.  Co.,  23 
Utah  437. 

Virginia.  —  Virginia,  etc.,  Wheel  Co.  v.  Har- 
ris, 103  Va.  708. 

Washington. — Jancko  v.  West  Coast  Mfg., 
etc.,  Co.,  34  Wash.  556;  Green  v.  Western 
American  Co.,  30  Wash.  87. 

Compare  Northern  Ohio  R.  Co.  v.  Rigby,-  69 
Ohio  St.  184;  Cisney  v.  Pennsylvania  Sewer 
Pipe  Co.,  199  Pa.  St.  519;  Horn  v.  La  Crosse 
Box  Co.,  123  Wis.  399. 

It  has  been  held  that  the  assumption  of  risk 
by  employees  has  no  application  to  cases  where, 
by  direction  of  the  master,  an  exceptional  and 
unusual  method  of  doing  the  business  is  pur- 
sued. Goss  Printing  Press  Co.  v.  Lempke,  90 
111.  App.  427,  affirmed  191  111.  199. 

Knowledge  by  Servant  of  Danger.  —  An  em- 
ployee who,  knowing  and  appreciating  the 
danger,  enters  upon  a  perilous  work,  even 
though  he  does  so  unwillingly  and  by  order  of 
his  superior  officer,  assumes  the  risk  of  injury 
and  cannot  recover  damages  therefor.  Hay- 
wood v.  Galveston,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1905)  85  S.  W.  Rep.  433. 

Working  under  Orders  Outside  of  Scope  of  Em- 
ployment.—  See  infra,  the  cases  supplement- 
ing page  132,  note  2. 

1 20.  3.  Master's  Assurance  of  Safety.  —  Reis 
v.  Struck,  64  S.  W.  Rep.  729,  23  Ky.  L.  Rep. 
J 1 13;  Lord  v.  Wakefield,  185  Mass.  214;  Cisney 
v.  Pennsylvania  Sewer  Pipe  Co.,  199  Pa.  St. 
519;  Pintorelli  v.  Horton,  22  R.  I.  374;  Fran- 
giose  v.  Horton,  26  R.  I.  291  ;  Haywood  v.  Gal- 
veston, etc.,  R.  Co.,  (Tex.  Civ.  App.  1905)  85 
S.  W.  Rep.  433 ;  Ft.  Worth  Iron  Works  v. 
Stokes,  33  Tex.  Civ.  App.  218;  McKane  v. 
Marr,  77  Vt.  7  ;  Purkey  v.  Southern  Coal,  etc., 
Co.,  57  W.  Va.  595;  Hencke  v.  Ellis,  110  Wis. 
532.  See  McClusky  v.  Garfield,  etc.,  Coal  Co., 
180  Mass.  115.  But  see  Gundlach  v.  Schott, 
192  111.  509,  85  Am.  St.  Rep.  348,  affirming  9s 
111.  App.  no.  Compare  La  Salle  County  Car- 
bon Coal  Co.  v.  Offergeld,  104  111.  App.  494; 
Walter  v.  Fisher,  96  111.  App.  50°  ;  Connolly  v. 
St.  Joseph  Press  Printing  Co.,  166  Mo.  447; 
Duerst  v.  St.  Louis  Stamping  Co.,  163  Mo.  607; 
Carter  v.  Baldwin,  107  Mo.  App.  217;  Stalzer 
v.  Jacob  Dold  Packing  Co.,  84  Mo.  App.  565  ; 
Roberti  v.  Anderson,  27  Nev.  396 ;  Wolf  v. 
Devitt,  83  N.  Y.  App.  Div.  42,  affirmed  without 
opinion  179  N.  Y.  569;  McDougald  v.  Lumber- 
ton,  129  N.  Car.  200;  Chicago  Screw  Co.  v. 
Weiss,  203  111.  536,  affirming  107  111.  App.  39; 
Harder,  etc.,  Coal  Min.  Co.  v.  Schmidt,  (C.  C. 
A.i  104  Fed.  Rep.  282:  Bane  v.  Irwin,  172  Mo. 
306:  Adolff  v.  Columbia  Pretzel,  etc.,  Co.,  100 
Mo.  App.  199. 


If  the  master,  having  knowledge  of  the  danger 
of  which  he  knows  the  servant  is  ignorant, 
by  his  conduct  and  words  gives  the  servant  as- 
surance of  safety,  so  that  he  feels  secure,  and 
in  consequence  thereof  he  is  injured,  the 
master  is  answerable.  Fletcher  Bros.  Co.  v. 
Hyde,  (Ind.  App.  1905)  75  N.  E.  Rep.  9. 

Although  the  servant  is  aware  that  there  is 
some  danger  connected  with  the  work  which 
he  is  set  to  do,  he  may  nevertheless  be  justified 
under  the  circumstances  in  relying  upon  the 
positive  assurance  of  the  master  or  his  repre- 
sentative that  there  is  no  danger.  Allen  v.  Gil- 
man,  127  Fed.  Rep.  609.  See  infra,  cases  sup- 
plementing page  148,  note  2. 

It  has  been  said  that  it  is  the  rule  that  where 
a  servant  has  knowledge  of  a  defect  and  calls 
the  attention  of  the  master  to  it  and  is  as- 
sured by  him  that  everything  is  right  and  told 
to  go  on  with  his  work,  the  servant  will  not 
be  held  to  have  assumed  the  risk  of  so  doing, 
unless  the  danger  was  so  manifest  that  a  person 
of  ordinary  prudence  and  caution  would  not 
have  incurred  it.  Harte  v.  Fraser,  104  111.  App. 
201. 

4.  Momentary  Forgetfulness  of  Danger.  —  See 

Tuscaloosa  Water  Works  Co.  v.  Herren,  131 
Ala.  81  ;  Hartrich  v.  Hawes,  202  111.  334,  af- 
firming 103  111.  App.  433;  Langlois  v.  Dunn 
Worsted  Mills,  25  R.  I.  645.  But  see  Pitts- 
burgh, etc.,  R.  Co.  v.  Lamphere,  (C.  C.  A.)  137 
Fed.  Rep.  20 ;  Viohl  v.  North  Pac.  Lumber  Co., 
(Oregon  1905)  80  Pac.  Rep.  112.  Compare 
Scriver  v.  Lowe,  32  Ont.  290  ;  Moore  v.  J.  D. 
Moore  Co.,  4  Ont.  L.  Rep.  167. 

121.  1.  Unwilling  Performance  under  Fear 
of  Losing  Employment.  —  Dickenson  v.  Vernon, 
77  Conn.  537;  Pressed  Steel  Car  Co.  v.  Herath, 
207  111.  576,  affirming  no  111.  App.  596;  Mis- 
souri Pac.  R.  Co.  v.  Johnson,  69  Kan.  721  ; 
Harff  v.  Green,  168  Mo.  308;  Leitner  v.  Grieb, 
104  Mo.  App.  173;  Meehan  v.  Great  Northern 
R.  Co.,  13  N.  Dak.  432;  Bonn  v.  Galveston, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1904)  82  S.  W. 
Rep.  808 ;  Lee  v.  Northern  Pac.  R.  Co.,  39 
Wash.  388.  See  Kueckel  v.  O'Connor,  73  N. 
Y.  App.  Div.  594;  Orr  v.  Southern  Bell  Tele- 
phone, etc..  Co.,  130  N.  Car.  627;  Gensen  v. 
Ohio  Oil  Co.,  12  Ohio  Cir.  Dec.  10,  22  Ohio 
Cir.  Ct.  276.  Compare  Memphis,  etc.,  Packet 
Co.  v.  Britton,  25  Ohio  Cir.  Ct.  153. 

In  Missouri  it  has  been  said  that  if  a  servant 
attempt  a  perilous  task  under  protest,  and  for 
fear  of  losing  his  employment,  full  voluntary 
assent  to  incurring  the  danger  is  displaced  to 
some  extent  by  compulsion  :  and  in  that  state, 
as  well  as  according  to  many  modern  decisions 
in  other  jurisdictions,  the  question  whether 
the  risk  was  assumed  is  then  for  the  jury. 
Adolff  v.  Columbia  Pretzel,  etc.,  Co.,  too  Mo. 
Apn.  199. 

2.  Effect  of  Statutes  Requiring  Precautions  for 
Servant's  Safety.  —  Nottage  v.  Sawmill  Phoenix, 
133  Fed.  Rep.  979;  McGinty  v.  Waterman,  93 
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Minn.  242  ;  Swenson  v.  Osgood,  etc.,  Mfg.  Co., 
91  Minn.  509  ;  Hermann  v.  Clark,  89  Minn.  132  ; 
Sitts  v.  Waiontha  Knitting  Co.,  94  N.  Y.  App. 
Div.  38  ;  Mull  v.  Curtice  Bros.  Co.,  74  N.  Y. 
App.  Div.  56'  I  Cleveland,  etc.,  R.  Co.  v. 
Somers,  24  Ohio  Cir.  Ct.  67  ;  Johns  v.  Cleve- 
land, etc.,  R.  Co.,  23  Ohio  Cir.  Ct.  442  ;  Johns 
v.  Cleveland,  etc.,  R.  Co.,  10  Ohio  Dec.  348,  7 
Ohio  N.  P.  592  ;  Langlois  v.  Dunn  Worsted 
Mills,  25  R.  I.  645,  citing  20  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  121  ;  Berg  v.  U.  S. 
Leather  Co.,  125  Wis.  262;  Williams  v.  J.  G. 
Wagner  Co.,  110  Wis.  456;  Kreider  v.  Wiscon- 
sin River  Paper,  etc.,  Co.,  no  Wis.  645. 

Ordinance  Requiring  Precautions  for  Servant's 
Safety.  —  Munn  v.  L.  Wolff  Mfg.  Co.,  94  111. 
App.  122. 

Statute  Requiring  Employers  to  Guard  or  Fence 
Dangerous  Machinery.  —  The  Factory  Act  of 
Minnesota  (Gen.  Stat.  1894,  §  2248),  which  re- 
quires employers  to  guard  or  fence  dangerous 
machinery  as  far  as  possible,  does  not  abolish 
the  defense  of  assumption  of  risk.  It  does  not 
deprive  parties  of  their  right  to  contract  re- 
garding the  risks  of  their  avocations.  Glen- 
mont  Lumber  Co.  v.  Roy,  (C.  C.  A.)  126  Fed. 
Rep.  524. 

Statute  Requiring  Gearing  and  Belting  to  Be 
Guarded. —  The  Factory  Act  of  Missouri  (2 
Rev.  Stat.  1899,  §  6433),  which  requires  gearing 
and  belting  to  be  guarded,  does  not  abolish  the 
defense  of  assumption  of  risk.  St.  Louis 
Cordage  Co.  v.  Miller,  (C.  C.  A.)  126  Fed. 
Rep.  495. 

Ordinance  Limiting  Speed  of  Trains.  —  It  has 

been  held  that  where  a  brakeman  in  the  em- 
ploy of  a  railroad  company  knows  that  trains 
are  run  through  a  city  at  a  rate  of  speed  pro- 
hibited by  ordinance,  he  assumes  the  risk  of 
the  danger  incident  to  the  violation  of  the  ordi- 
nance. Martin  v.  Chicago,  etc.,  R.  Co.,  118 
Iowa  148,  96  Am.  St.  Rep.  371. 

121.  3.  Illinois.  —  Spring  Valley  Coal  Co. 
v.  Patting,  210  111.  342,  affirming  judgment  112 
111.  App.  4;  Kellyville  Coal  Co.  ,v.  Strine,  217 
III.  516;  Himrod  Coal  Co.  v.  Adack,  94  111. 
App.  1. 

Indiana.  —  Island  Coal  Co.  v.  Swaggerty,  159 
Ind.  664  ;  Baltimore,  etc.,  R.  Co.  v.  Peterson, 
156  Ind.  364;  Indiana,  etc..  Coal  Co.  v.  Neal, 
(Ind.  App.  1905)  75  N.  E.  Rep.  295;  Davis  v. 
Mercer  Lumber  Co.,  164  Ind.  413  ;  Green  v. 
American  Car,  etc.,  Co.,  163  Ind.  135  ;  Mon- 
teith  v.  Kokomo  Wood  Enameling  Co.,  159 
Ind.  149  ;  Espenlaub  v.  Ellis,  34  Ind.  App.  163  ; 
American  Car,  etc.,  Co.  v.  Clark,  32  Ind.  App. 
644;  La  Porte  Carriage  Co.  v.  Sullender,  (Ind. 
App.  1904)  71  N.  E.  Rep.  922;  Chamberlain  v. 
Waymire,  32  Ind.  App.  442,  rehearing  denied 
(Ind.  App.  1904)  70  N.  E.  Rep.  81  ;  Blanchard- 
Hamilton  Furniture  Co.  v.  Colvin,  32  Ind.  App. 
398  ;  Buehner  Chair  Co.  v.  Fculner,  28  Ind. 
App.  479.  See  Brower  v.  Locke,  31  Ind.  App. 
353- 

Michigan.  —  Sipes  v.  Michigan  Starch  Co., 
137  Mich.  258,  11  Detroit  Leg.  N.  287. 

Missouri.  --  Rogers  v.  Meyerson  Printing 
Co.,  103  Mo.  App.  683;  Stafford  v.  Adams,  113 
Mo.  App.  717. 

1 


North  Carolina.  —  Elmore  v.  Seaboard  Air 
Line  R.  Co.,  130  N.  Car.  506,  rehearing  131  N. 
Car,  569,  second  rehearing  132  N.  Car.  865. 

Vermont.  —  Kilpatrick  v.  Grand  Trunk  R. 
Co.,  74  Vt.  288,  93  Am.  St.  Rep.  887. 

Washington.  —  Hall  v.  West,  etc.,  Mill  Co., 
39  Wash.  447  ;  Green  v.  Western  American  Co., 
30  Wash.  87. 

See  Chicago-Coulterville  Coal  Co.  v.  Fidelity, 
etc.,  Co.,  13c  Fed.  Rep.  957;  Carson  v. 
Southern  R.  Co.,  68  S.  Car.  55,  judgment 
affirmed  Southern  R.  Co.  v.  Carson,  194  U.  S. 
136;  Bodie  v.  Charleston,  etc.,  R.  Co.,  66  S. 
Car.  302  ;  Barksdale  i'.  Charleston,  etc.,  R.  Co., 
66  S.  Car.  204  ;  Youngblood  v.  South  Carolina, 
etc.,  R.  Co.,  60  S.  Car.  9,  85  Am.  St.  Rep.  824 ; 
Norfolk,  etc.,  R.  Co.  v.  Cheatwood,  103  Va.  356. 

Under  the  North  Carolina  statute  extending 
the  common-law  liability  of  railroad  companies 
to  employees,  the  defense  of  assumption  of 
risks  is  not  available  to  the  negligent  railroad 
company.  Mott  v.  Southern  R.  Co.,  131  N. 
Car.  234;  Coley  v.  North  Carolina  R.  Co.,  128 
N.  Car.  534,  rehearing  129  N.  Car.  407  ;  Cog- 
dell  v.  Southern  R.  Co.,  129  N.  Car.  398; 
Thomas  v.  Raleigh,  etc.,  Air  Line  R.  Co.,  129 
N.  Car.  392. 

Safety  Appliance  Act. —  As  to  whether  the  de- 
fense of  assumption  of  risks  is  excluded  by  the 
Act  of  Congress,  approved  March  2,  1893  (6 
Fed.  Stat.  Annot.  752),  known  as  the  Safety 
Appliance  Act,  see  Johnson  v.  Southern  Pac.  R. 
Co.,  196  U.  S.  1,  reversing  (CCA.)  117  Fed. 
Rep.  462 ;  Kansas  City,  etc.,  R.  Co.  v.  Flippo, 
138  Ala.  487. 

4.  Defects  Known  or  Discoverable  by  Master  by 
Ordinary  Care —  United  States.  —  Pittsburgh, 
etc.,  R.  Co.  v.  Lamphere,  (C.  C.  A.)  137  Fed. 
Rep.  20  ;  Wheeler  v.  Oak  Harbor  Head  Lining, 
etc.,  Co.,  (C.  C.  A.)  126  Fed.  Rep.  348;  Penn- 
sylvania R.  Co.  v.  Jones,  (C.  C.  A.)  123  Fed. 
Rep.  753:  Wright  v.  Stanley,  (C.  C.  A.)  119 
Fed.  Rep.  330  ;  Rockport  Granite  Co.  v.  Bjorn- 
holm,  (C.  C.  A.)  1 1 5  Fed.  Rep.  947;  Harder, 
etc.,  Coal  Min.  Co.  v.  Schmidt,  (C.  C.  A.)  104 
Fed.  Rep.  282  ;  Choctaw,  etc.,  R.  Co.  v.  Hollo- 
way,  191  U.  S.  334,  affirming  (C.  C.  A.)  114 
Fed.  Rep.  458. 

Alabama.  —  Western  R.  Co.  v.  Russell,  (Ala. 
1905)  39  So.  Rep.  311. 

California.  —  Keast  v.  Santa  Ysabel  Gold 
Min.  Co.,  136  Cal.  256;  Dolan  v.  Sierra  R.  Co., 
135  Cal.  435. 

Delaware.  —  Boyd  v.  Blumcnthal,  3  Penn. 
(Del.)  564;  Ray  v.  Diamond  State  Steel  Co., 
2  Penn.  (Del.)  525. 

Illinois.  —  Mobile,  etc.,  R.  Co.  v.  Vallowe, 
214  III.  124;  Cichowicz  v.  International  Pack- 
ing Co.,  206  III.  346,  affirming  107  111.  App. 
234;  Allen  B.  Wrisley  Co.  v.  Burke,  203  111. 
250,  affirming  106  111.  App.  30,  citing  20  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  121  ;  Bates 
Mach.  Co.  v.  Crowley,  115  III.  App.  540. 

Indiana.  —  Indianapolis  v.  Cauley,  164  Ind. 
304 :  Diamond  Block  Coal  Co.  v.  Cuthbertson, 
(Ind.  1905)  73  N.  E.  Rep.  818;  Union  Traction 
Co.  v.  Buckland,  34  Ind.  App.  420 ;  Brazil 
Block  Coal  Co.  v.  Gibson,  160  Ind.  319,  98  Am. 
St.  Rep.  281  ;  Hall  v.  Bedford  Quarries  Co., 
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156  Ind.  460;  Ft.  Wayne  v.  Christie,  156  Ind. 
172;  Chicago,  etc.,  R.  Co.  v.  Lee,  29  Ind.  App. 
480. 

Iowa.  —  Wilder  v.  Great  Western  Cereal  Co., 
(Iowa  1905)  104  N.  W.  Rep.  434;  Calloway  v. 
Agar  Packing  Co.,  (Iowa  1905)  104  N.  W.  Rep. 
721  ;  Klaffke  r.  Bettendorf  Axle  Co.,  125  Iowa 
223;  Vohs  v.  A.  E.  Shorthill  Co.,  124  Iowa 
471  ;  Barto  v.  Iowa  Telephone  Co.,  126  Iowa 
241,  106  Am.  St.  Rep.  347;  Branz  v.  Omaha, 
etc.,  R.,  etc.,  Co.,  120  Iowa  406. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Stanley, 
(Kan.  1905)  81  Pac.  Rep.  176;  Schwarzschild 
r.  Drysdale,  69  Kan.  119;  Atchison,  etc.,  R.  Co. 
V.  Bancord,  66  Kan.  81  ;  Emporia  v.  Kowalski, 
66  Kan.  64 ;  Mirick  v.  Morton,  62  Kan.  870, 
64  Pac.  Rep.  609. 

Kentucky.  —  Pfisterer  v..  Peter,  117  Ky.  501; 
Shanks  v.  Citizens'  Gen.  Electric  Co.,  76  S.  W. 
Rep.  379,  25  Ky.  L.  Rep.  811;  St.  Bernard 
Coal  Co.  v.  Southard,  76  S.  W.  Rep.  167,  25 
Ky.  L.  Rep.  638  ;  United  Laundry  Co.  v.  Steele, 
72  S.  W.  Rep.  305,  24  Ky.  L.  Rep.  1899;  De 
Hart  v.  Chesapeake,  etc.,  R.  Co.,  68  S.  W.  Rep. 
647,  24  Ky.  L.  Rep.  431. 

Louisiana.  —  Ingham  v.  John  B.  Honor  Co., 
113  La.  1040;  Daly  v.  Kiel,  106  La.  170;  Levins 
v.  Bancroft,  114  La.  105;  Moses  v.  Grant  Lum- 
ber Co.,  114  La.  933;  Stewart  v.  Texas,  etc., 
R.  Co.,  113  La.  525. 

Maine.  —  Welch  v.  Bath  Ironworks,  98  Me. 
361. 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
Devers,  10 1  Md.  341  ;  Yentsch  v.  Chloride  of 
Silver  Dry  Cell  Battery  Co.,  96  Md.  679. 

Massachusetts.  —  Fearns  v.  New  York  Cent., 
etc.,  R.  Co.,  186  Mass.  529 ;  Martin  v.  Mer- 
chants, etc.,  Transp.  Co.,  185  Mass.  487  :  Chis- 
holm  v.  New  England  Telephone,  etc.,  Co.,  185 
Mass.  82  ;  Joyce  v.  American  Writing  Paper 
Co.,  184  Mass.  230 ;  Murphy  v.  Marston  Coal 
Co.,  183  Mass.  385  ;  Garant  v.  Cashman,  183 
Mass.  13  ;  Boyle  v.  Columbian  Fire  Proofing 
Co.,  182  Mass.  93;  McLean  v.  Paine,  181  Mass. 
287;  Littlefield  v.  Edward  P.  Allis  Co.,  177 
Mass.  151  ;  Lamson  v.  American  Axe,  etc.,  Co., 
177  Mass.  144,  83  Am.  St.  Rep.  267;  Moylon 
v.  D.  S.  McDonald  Co.,  188  Mass.  499;  Wagner 
v.  Boston  El.  R.  Co.,  188  Mass.  437;  Dawson 
v.  Lawrence  Gas  Light  Co.,  188  Mass.  481  ; 
Thompson  v.  American  Writing  Paper  Co.,  187 
Mass.  93  ;  Murphy  v.  New  York,  etc.,  R.  Co., 
187  Mass.  18;  Slattery  v.  Walker,  etc.,  Mfg. 
Co.,  179  Mass.  307;  Donahue  v.  Boston,  etc., 
R.  Co.,  178  Mass.  251. 

Minnesota.  —  Fry  v.  Great  Northern  R.  Co., 
(Minn.  1905)  103  N.  W.  Rep.  733;  Jensen  v. 
Commodore  Min.  Co.,  94  Minn.  53  ;  Ellington  v. 
Great  Northern  R.  Co.,  92  Minn.  470  ;  Dell  v. 
McGrath,  92  Minn.  187  ;  Dieters  v.  St.  Paul  Gas- 
light Co.,  86  Minn.  474 ;  Perras  v.  Booth,  82 
Minn.  191  ;  Vant  Hul  v.  Great  Northern  R.  Co., 
90  Minn.  329 ;  Bender  v.  Great  Northern  R. 
Co.,  89  Minn.  163;  Kerrigan  v.  Chicago,  etc., 
R.  Co.,  86  Minn.  407  ;  Attix  v.  Minnesota  Sand- 
stone Co.,  85  Minn.  142. 

Michigan.  —  Clark  v.  Wolverine  Portland 
Cement  Co.,  138  Mich.  673,  11  Detroit  Leg.  N. 
723;  McLean  v.  Pere  Marquette  R.  Co.,  137 
Mich.  482,  11  Detroit  Leg.  N.  358;  Bernard  v. 
Pittsburg  Coal  Co.,  137  Mich.  279,  11  Detroit 


Leg.  N.  246 ;  Hewitt  v.  East  Jordan  Lumber 
Co.,  136  Mich.  110,  10  Detroit  Leg.  N.  1008; 
Corbett  v.  American  Screen  Door  Co.,  133 
Mich.  669,  10  Detroit  Leg.  N.  305 ;  Noe  v. 
Rapid  R.  Co.,  133  Mich.  152,  10  Detroit  Leg. 
N.  155  ;  Rick  v.  Saginaw  Bay  Towing  Co.,  132 
Mich.  237,  102  Am.  St.  Rep.  422,  9  Detroit 
Leg.  N.  589  ;  Chilson  v.  Lansing  Wagon  Works, 
128  Mich.  43,  8  Detroit  Leg.  N.  520. 

Missouri.  —  Nickel  v.  Columbia  Paper  Stock 
Co.,  95  Mo.  App.  226 ;  Zellars  v.  Missouri 
Water,  etc.,  Co.,  92  Mo.  App.  107;  Stalzer  v. 
Jacob  Dold  Packing  Co.,  84  Mo.  App.  565  ;  Lee 
v.  St.  Louis,  etc.,  R.  Co.,  112  Mo.  App.  372, 
citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  lii ;  Gibson  v.  Midland  Bridge  Co.,  112 
Mo.  App.  594  ;  Dean  v.  St.  Louis  Woodenware 
Works,  106  Mo.  App.  167. 

New  Hampshire. —  Sirois  v.  Henry,  (N.  H. 
1905)  59  Atl.  Rep.  936;  Story  v.  Concord,  etc., 
R.  Co.,  70  N.  H.  364;  Lapelle  v.  International 
0  per  Co.,  71  N.  H.  346;  Edwards  v.  Tilton 
Mills,  70  N.  H.  574;  Bennett  v.  Warren,  70  N. 
H.  564. 

New  Jersey.  —  Burns  v.  Delaware,  etc.,  Tel., 
etc.,  Co.,  70  N.  J.  L.  745  ;  Meany  v.  Standard 
Oil  Co.,  (N.  J.  1903)  55  Atl.  Rep.  653;  Smith 
v.  Erie  R.  Co.,  67  N.  J.  L.  636. 

New  York.  —  Eastland  v.  Clarke,  165  N.  Y. 
420,  reversing  28  N.  Y.  App.  Div.  621  ;  Finn  v. 
Cassidy,  165  N.  Y.  584,  affirming  39  N.  Y.  App. 
Div.  641  ;  Johansen  v.  Eastmans  Co.,  44  N.  Y. 
App.  Div.  270,  affirmed  without  opinion  168  N. 
Y.  648;  Overbaugh  v.  Wieber,  106  N.  Y.  App. 
Div.  283  ;  Hunt  v.  Dexter  Sulphite  Pulp,  etc., 
Co.,  100  N.  Y.  App.  Div.  119;  Krueger  v.  Bar- 
tholomay  Brewing  Co.,  94  N.  Y.  App.  Div.  58, 
affirmed  182  N.  Y.  544;  Hoelter  v.  McDonald, 
82  N.  Y.  App.  Div.  423  ;  Wingert  v.  Krakauer, 
76  N.  Y.  App.  Div.  34;  Allison  v.  Long  Clove 
Trap  Rock  Co.,  75  N.  Y.  App.  Div.  267  ;  True 
v.  Niagara  Gorge  R.  Co.,  70  N.  Y.  App.  Div. 
383,  affirmed  without  opinion  175  N.  Y.  487; 
Eichholz  v.  Niagara  Falls  Hydraulic  Power, 
etc.,  Co.,  68  N.  Y.  App.  Div.  441,  affirmed  with- 
out opinion  174  N.  Y.  519;  Witkowski  v.  George 
W.  Carter,  etc.,  Co.,  60  N.  Y.  App.  Div.  577 ; 
Dorney  v.  O'Neill,  60  N.  Y.  App.  Div.  19, 
affirmed  without  opinion  172  N.  Y.  595;  Kiras 
v.  Nichols  Chemical  Co.,  59  N.  Y.  App.  Div. 
79  ;  Pursley  v.  Edge  Moor  Bridge  Works,  56  N. 
Y.  App.  Div.  71,  affirmed  without  opinion  168 
N.  Y.  589 ;  Dzinbienski  v.  J.  L.  Mott  Iron 
Works,  56  N.  Y.  App.  Div.  58  ;  Jarvis  v.  North- 
ern New  York  Marble  Co.,  55  N.  Y.  App.  Div. 
272. 

North  Carolina. — -Jones  v.  American  Ware- 
house Co.,  137  N.  Car.  337,  138  N.  Car.  546; 
Womble  V.  Merchants  Grocery  Co.,  135  N.  Car. 
474  ;  Orr  v.  Southern  Bell  Telephone,  etc.,  Co., 
132  N.  Car.  691  ;  McDougald  v.  Lumberton,  129 
N.  Car.  200;  Wilkie  v.  Raleigh,  etc.,  R.  Co.,  127 
N.  Car.  203. 

Ohio.  —  Michigan  Cent.  R.  Co.  v.  Butler,  23 
Ohio  Cir.  Ct.  459. 

Oklahoma.  —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356. 

Oregon.  —  Hough  v.  Grants  Pass  Power  Co., 
41  Oregon  531. 

Pennsylvania.  —  Levy  v.  Rosenblatt,  21  Pa. 
Super.  Ct.  543. 
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122.    See  note  I. 

Effect  of  Equal  Opportunities  of  Knowledge. 


See  note  2. 


Rhode  Island.  — ■  Cox  v.  American  Agricul- 
tural Chemical  Co.,  24  R.  I.  503. 

Texas.  —  Denison,  etc.,  Suburban  R.  Co.  v. 
Binkley,  (Tex.  Civ.  App.  1905)  87  S.  W.  Rep. 
386;  Ft.  Worth,  etc.,  R.  Co.  v.  Smith,  (Tex. 
Civ.  App.  1905)  87  S.  VV.  Rep.  371  ;  St.  Louis 
Southwestern  R.  Co.  v.  Pope,  98  Tex.  535,  re- 
versing (Tex.  Civ.  App.  1904)  82  S.  W.  Rep. 
360  ;  San  Antonio  Foundry  Co.  v.  Drish,  (Tex. 
Civ.  App.  1905)  85  S.  W.  Rep.  440;  Galveston, 
etc.,  R.  Co.  v.  McAdams,  (Tex.  Civ.  App.  1905) 
84  S.  W.  Rep.  1076;  Missouri,  etc.,  R.  Co.  v. 
Keefe,  (Tex.  Civ.  App.  1905)  84  S.  W.  Rep. 
679;  Galveston,  etc.,  R.  Co.  v.  Manns,  (Tex. 
Civ.  App.  1904)  84  S.  W.  Rep.  254;  Missouri, 
etc.,  R.  Co.  v.  Crum,  35  Tex.  Civ.  App.  609 ; 
Consumers  Cotton  Oil  Co.  v.  Jonte,  36  Tex. 
Civ.  App.  18;  Missouri,  etc.,  R.  Co.  v.  Hutchens, 
35  Tex.  Civ.  App.  343 ;  Gulf,  etc.,  R.  Co.  v. 
Davis,  35  Tex.  Civ.  App.  285  ;  Galveston,  etc., 
R.  Co.  v.  Butshek,  34  Tex.  Civ.  App.  194;  In- 
ternational, etc.,  R.  Co.  v.  Moynahan,  33  Tex. 
Civ.  App.  302 ;  Texas  Cent.  R.  Co.  v.  Bender, 
32  Tex.  Civ.  App.  568 ;  Galveston,  etc.,  R.  Co. 
v.  Courtney,  30  Tex.  Civ.  App.  544;  Interna- 
tional, etc.,  R.  Co.  v.  Hoyt,  30  Tex.  Civ.  App. 
518;  Texas,  etc.,  R.  Co.  v.  Gardner,  29  Tex. 
Civ.  App.  90 ;  Dupree  v.  Alexander,  29  Tex. 
Civ.  App.  31  ;  Gulf,  etc.,  R.  Co.  v.  Hayden, 
29  Tex.  Civ.  App.  280 ;  Smith  v.  Gulf.  etc..  R. 
Co.,  (Tex.  Civ.  App.  1901)  65  S.  W.  Rep.  83; 
De  la  Vergne  Refrigerating  Mach.  Co.  v.  Stahl, 

24  Tex.  Civ.  App.  471  ;  Missouri,  etc.,  R.  Co. 
v.  Bailey,  28  Tex.  Civ.  App.  609;  Gulf,  etc.,  R. 
Co.  v.  Moore,  28  Tex.  Civ.  App.  603  ;  Interna- 
tional, etc.,  R.  Co.  v.  Bayne,  28  Tex.  Civ.  App. 
392;  International,  etc.,  R.  Co.  v.  Vinson,  28 
Tex.  Civ.  App.  247  ;  St.  Louis  Southwestern  R. 
Co.  v.  Kelton,  28  Tex.  Civ.  App.  137;  Southern 
Pac.  R.  Co.  v.  Winton,  27  Tex.  Civ.  App.  503  ; 
San  Antonio,  etc.,  R.  Co.  v.  Lindsey,  27  Tex. 
Civ.  App.  316;  Gulf,  etc.,  R.  Co.  v.  Knox,  25 
Tex.  Civ.  App.  450  ;  Gulf,  etc.,  R.  Co.  v.  Gray, 

25  Tex.  Civ.  App.  99  ;  San  Antonio,  etc.,  R.  Co. 
v.  Engelhorn,  24  Tex.  Civ.  App.  324 ;  Texas, 
etc.,  R.  Co.  v.  McCIane,  24  Tex.  Civ.  App.  321. 

Utah. —  Leach  v.  Oregon  Short  Line  R.  Co., 
29  Utah  285  ;  Faulkner  v.  Mammoth  Min.  Co., 
23  Utah  437;  Garity  v.  Bullion-Beck,  etc.,  Min. 
Co.,  27  Utah  534. 

Vermont.  —  Morrisette  v.  Canadian  Pac.  R. 
Co.,  74  Vt.  232;  Severance  v.  New  England 
Talc  Co.,  72  Vt.  181. 

Washington.  —  Hart  v.  Cascade  Timber  Co., 

39  Wash.  270  ;  De  Mase  v.  Oregon  R.,  etc.,  Co., 

40  Wash.  108;  Myrberg  v.  Baltimore,  etc.,  Min., 
etc.,  Co.,  25  Wash.  364;  McMillan  v.  North 
Star  Min.  Co.,  32  Wash.  579,  98  Am.  St.  Rep. 
908  ;  C^arecki  v.  Seattle,  etc.,  R.,  etc.,  Co.,  30 
Wash.  288  ;  Shoemaker  v.  Bryant  Lumber,  etc., 
Mill  Co.,  27  Wash.  637  ;  Uren  v.  Golden  Tunnel 
Min.  Co.,  24  Wash.  261. 

W est  Virginia.  —  Giebell  v.  Collins  Co.,  54. 
W.  Va.  si 8. 

Wisconsin  — Berg  v.  U.  S.  Leather  Co.,  125 
Wis.  262;  Hocking  v.  Windsor  Spring  Co.,  125 
Wis.  575  ;  Williams  v.  North  Wisconsin  Lum- 
ber Co.,  124  Wis.  328. 


Defectively  Blocked  Switches.  —  Pierson  v. 
Chicago,  etc.,  R.  Co.,  127  Iowa  13. 

Knowledge  of  Master.  —  "  The  doctrine  of  as- 
sumed risk,"  it  has  been  said,  "  applies,  and  is 
limited  in  its  application,  to  dangers  which  the 
employee  either  actually  knows  or  should 
know."  Bradburn  v.  Wabash  R.  Co.,  134  Mich. 
575,  10  Detroit  Leg.  N.  592. 

622.  1.  Servant  Not  Bound  to  Inspect  for 
Latent  Defects  —  United  States.  —  American 
Distributing  Co.  v.  Thorne,  (C.  C.  A.)  122  Fed. 
Rep.  431. 

Alabama.  —  Southern  R.  Co.  v.  Howell,  135 
Ala.  639. 

California. —  Dolan  v.  Sierra  R.  Co.,  135  Cal. 
435- 

Illinois.  —  Rock  Island  Sash,  etc.,  Works  v. 
Pohlman,  210  111.  133,  affirming  99  HI.  App. 
670;  Allen  B.  Wrisley  Co.  v.  Burke,  203  111. 
250,  affirming  106  111.  App.  30,  citing  20  Am. 
and  Eng.  EnCyc.  of  Law  (2d  ed.j  122;  Armour 
v.  Golkowska,  202  111.  144,  affirming  95  111.  App. 
492. 

Indiana.  —  Union  Traction  Co.  v.  Buckland, 
34  Ind.  App.  420. 

Iowa.  —  Wahlquist  v.  Maple  Grove  Coal,  etc., 
Co.,  116  Iowa  720;  Forbes  v.  Boone  Valley 
Coal,  etc.,  Co.,  113  Iowa  94. 

Kansas.  —  Emporia  v.  Kowalski,  66  Kan.  64. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Ewing, 
117  Ky.  624;  Pfisterer  v.  Peter,  117  Ky.  501; 
St.  Bernard  Coal  Co.  v.  Southard,  76  S.  W. 
Rep.  167,  25  Ky.  L.  Rep.  638. 

Minnesota.  —  Kerrigan  v.  Chicago,  etc.,  R. 
Co.,  86  Minn.  407. 

Missouri.  —  Lee  v.  St.  Louis,  etc..  R.  Co.,  112 
Mo.  App.  372,  citing  20  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  122. 

Neiv  York.  —  Hoelter  t>.  McDonald,  82  N.  Y. 
App.  Div.  423. 

Texas.  —  Southern  Kansas  R.  Co.  v.  Sage, 
(Tex.  Civ.  App.  1904)  80  S.  W.  Rep.  1038; 
Horton  v.  Ft.  Worth  Packing,  etc.,  Co.,  33  Tex. 
Civ.  App.  150;  San  Antonio,  etc.,  R.  Co.  v. 
Waller,  27  Tex.  Civ.  App.  44. 

Utah.  —  Leach  v.  Oregon  Short  Line  R.  Co., 
29  Utah  285  ;  Merrill  v.  Oregon  Short  Line  R. 
Co.,  29  Utah  264. 

Washington.  —  Shoemaker  v.  Bryant  Lumber, 
etc.,  Mill  Co.,  27  Wash.  637.  Compare  Smith  v. 
Hecla  Min.  Co.,  38  Wash.  454.  See  infra,  the 
cases  supplementing  page  124,  note  1. 

Obstructions  Near  Railroad  Track.  —  A  rail- 
road employee  owes  no  duty  of  inspection  to 
discover  obstructions  dangerously  near  the 
track,  which  are  due  to  the  company's  negli- 
gence, and  does  not  necessarily  assume  them  by 
his  contract  of  service,  though  they  are  per- 
manent in  character,  and  exist  at  the  time  he 
enters  the  service.  Texas,  etc.,  R.  Co.  v. 
Swearingen,  (C.  C.  A.)  122  Fed.  Rep.  193, 
affirmed  196  U.  S.  51. 

2.  Equal  Opportunities  for  Knowledge.  —  Ken- 
tucky Freestone  Co.  v.  McGee,  118  Ky.  306; 
Pfisterer  v.  Peter,  117  Ky.  501  ;  Adams  Express 
Co.  v.  Smith.  72  S.  W.  Rep.  752,  24  Ky.  L. 
Rep.  1915;  Marks  V.  Harriet  Cotton  Mills,  138 
N.  Car.  401  ;  Hicks  v.  Naomi  Falls  Mfg.  Co., 
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note  3. 

138  N.  Car.  319;  Pressly  v.  Dover  Yarn  Mills, 
138  N.  Car.  410;  Peck  v.  Peck,  (Tex.  1905)  87 
S.  \Y.  Kep.  248.  See  Lee  v.  St.  Louis,  etc.,  R. 
Co.  1 12  Mo.  App.  372  ;  Lawrence  v.  Texas  Cent. 
R.  Co.,  25  Tex.  Civ.  App.  293.  Compare  Ohio 
River,  etc.,  R.  Co.  v.  Edwards,  111  Tenn.  31; 
Moore  v.  Missouri,  etc.,  R.  Co.,  30  Tex.  Civ. 
App.  266;  Thain  v.  J.  T.  Stecb  Shipping  Co., 
3g  Wash.  271  ;  Miller  v.  Moran  Bros.  Co.,  39 
Wash.  631;  Hencke  v.  Ellis,  110  Wis.  532; 
Dugal  v.  Peoples  Bank,  34  N.  Bruns.  581. 

12*2.  3.  Knowledge  of  Both  Defect  and  Danger 
Necessary —  United  Stales.  —  American  Distrib- 
uting Co.  v.  Thorne,  (C.  C.  A.)  122  Fed.  Rep. 
431;  Great  Northern  R.  Co.  v.  Kasischke,  '(C. 
C.  A.)  104  Fed.  Rep.  440. 

Alaska.  —  Gibson  v.  Canadian  Pac.  Nav.  Co., 
1  Alaska  407. 

California.  —  Anderson  v.  Seropian,  147  Cal. 
201. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Howell,  208 
111.  155,  affirming  109  111.  App.  546;  Chicago, 
etc.,  R.  Co.  v.  Heerey,  203  111.  492  ;  Hartrich  v. 
Hawes,  202  111.  334,  affirming  103  111.  App.  433; 
Armour  v.  Golkowska,  202  111.  144,  affirming  95 
111.  App.  492;  Slack  v.  Harris,  200  111.  96; 
Omaha  Packing  Co.  v.  Murray,  112  111.  App. 
233;  Pardridge  v.  Gilbride,  98  111.  App.  134; 
Chicago,  etc.,  R.  Co.  v.  Cleveland,  92  111.  App. 
308.    See  Siegel  v.  Trcka,  115  111.  App.  56. 

Indiana.  —  Ft.  Wayne  v.  Christie,  156  Ind. 
172;  Baltimore,  etc.,  R.  Co.  v.  Roberts,  161  Ind. 
1  ;  Wright  v.  Chicago,  etc.,  R.  Co.,  160  Ind. 
583  ;  Chicago,  etc.,  R.  Co.  v.  Lee,  29  Ind.  App. 
480  ;  Pittsburgh,  etc.,  R.  Co.  v.  Parish,  28  Ind. 
App.  189,  91  Am.  St.  Rep.  120;  Chicago,  etc., 
R.  Co.  v.  Tackett,  33  Ind.  App.  379  ;  Avery  v. 
Nordyke,  etc.,  Co.,  34  Ind.  App.  541. 

Iowa.  —  Mace  v.  Boedker,  127  Iowa  721; 
Woolf  v.  Nauman  Co.,  (Iowa  1905)  103  N.  W. 
Rep.  785;  Coles  v.  Union  Terminal  R.  Co.,  124 
Iowa  48;  Shebeck  V.  National  Cracker  Co.,  120 
Iowa  414,  citing  20  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  122  ;  Cushman  v.  Carbondale  Fuel 
Co.,  116  Iowa  618;  Morbey  v.  Chicago,  etc.,  R. 
Co.,  116  Iowa  84. 

Kansas.  —  Brinkmeier  v.  Missouri  Pac.  R.  Co., 
69  Kan.  738  ;  Seeds  v.  American  Bridge  Co.,  68 
Kan.  522  ;  Buoy  v.  Clyde  Milling,  etc.,  Co.,  68 
Kan.  436 ;  Atchison,  etc.,  R.  Co.  v.  Bancord, 
66  Kan.  81. 

Louisiana.  —  Gualden  v.  Kansas  City  South- 
ern R.  Co.,  106  La.  409. 

Maine.  —  Drapeau  v.  International  Paper  Co., 
96  Me.  299. 

Massachusetts.  —  Moylon  v.  D.  S.  McDonald 
Co.,  188  Mass.  499;  Wagner  v.  Boston  El.  R. 
Co.,  188  Mass.  437. 

Minnesota.  —  Bredeson  v.  C.  A.  Smith  Lum- 
ber Co.,  91  Minn.  317;  Campbell  V.  Railway 
Transfer  Co.,  (Minn.  1905)  104  N.  W.  Rep. 
547;  Bender  v.  Great  Northern  R.  Co.,  89  Minn. 
163;  Christiansnn  v.  Northwestern  Compo-' 
Board  Co.,  83  Minn.  25,  85  Am.  St.  Rep.  440. 
See  Vant  Hul  v.  Great  Northern  R.  Co.,  90 
Minn.  329 ;  Ziegler  v.  Gotzian,  86  Minn. 
290. 

Missouri.  —  Henderson  v.  Kansas  City,  177 
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Mo.  477  ;  Connolly  v.  St.  Joseph  Press  Printing 
Co.,  166  Mo.  447;  Depuy  v.  Chicago,  etc.,  R. 
Co.,  110  Mo.  App.  110;  Houts  v.  St.  Louis 
Transit  Co.,  108  Mo.  App.  686;  Parsons  v. 
Hammond  Packing  Co.,  96  Mo.  App.  372 ; 
Thompson  v.  Chicago,  etc.,  R.  Co.,  86  Mo.  App. 
141  ;  Compton  v.  Omaha,  etc.,  R.  Co.,  82  Mo. 
App.  175;  Scott  v.  Springfield,  81  Mo.  App. 
312;  Harriman  v.  Kansas  City  Star  Co.,  81  Mo. 
App.  124;  Lee  v.  St.  Louis,  etc.,  R.  Co.,  112 
Mo.  App.  372,  quoting  20  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  122. 

New  Hampshire.  —  English  v.  Amidon,  72  N. 
H.  301. 

New  Jersey.  —  Burns  v.  Delaware,  etc.,  Tel., 
etc.,  Co.,  70  N.  J.  L.  745. 

New  York.  —  Smith  v.  King,  74  N.  Y.  App. 
Div.  1  ;  Griffin  v.  Ithaca  St.  R.  Co.,  62  N.  Y. 
App.  Div.  551  ;  Pursley  v.  Edge  Moor  Bridge 
Works,  56  N.  Y.  App.  Div.  71,  affirmed  without 
opinion  168  N.  Y.  589. 

Rhode  Island.  —  Mayott  v.  Norcross,  24  R.  I. 
187  ;  McGar  v.  National,  etc.,  Worsted  Mills, 
22  R.  I.  347  ;  Pierce  v.  Contrexville  Mfg.  Co., 
25  R.  I.  512;  McGarrity  v.  New  York,  etc.,  R. 
Co.,  25  R.  I.  269 ;  Cox  v.  American  Agricul- 
tural Chemical  Co.,  24  R.  I.  503.  Compare 
Desrosiers  v.  Bourn,  26  R.  I.  6,  reargument  de- 
nied 26  R.  I.  156. 

South  Carolina.  — ■  Wood  v.  Victor  Mfg.  Co., 
66  S.  Car.  482. 

Texas.  —  El  Paso,  etc.,  R.  Co.  v.  Vizard, 
(Tex.  Civ.  App.  1905)  88  S.  W.  Rep.  457  ;  Peck 
v.  Peck,  (Tex.  1905)  87  S.  W.  Rep.  248 ; 
Austin  v.  Forbis,  (Tex.  Civ.  App.  1905)  86  S. 
W.  Rep.  29  ;  International,  etc.,  R.  Co.  v.  Jour- 
dan,  (Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  266  ; 
International,  etc.,  R.  Co.  v.  Shaughnessy,  (Tex. 
Civ.  App.  1904)  81  S.  W.  Rep.  1026  ;  Missouri, 
etc.,  R.  Co.  v.  Crum,  35  Tex.  Civ.  App.  609  ; 
Galveston,  etc.,  R.  Co.  v.  Hampton,  24  Tex.  Civ. 
App.  458.  See  Ladonia  Cotton  Oil  Co.  v.  Shaw, 
27  Tex.  Civ.  App.  65. 

Virginia.  —  Virginia  Portland  Cement  Co.  v. 
Luck,  103  Va.  427. 

Washington.  —  Shoemaker  v.  Bryant  Lumber, 
etc.,  Mill  Co.,  27  Wash.  637. 

Wisconsin.  —  Hocking  v.  Windsor  Spring  Co., 
125  Wis.  575. 

See  Shea  v.  Manning,  141  Ala.  628;  Busch 
v.  Robinson,  (Oregon  1905)  81  Pac.  Rep.  237; 
Stager  v.  Troy  Laundry  Co.,  38  Oregon  480. 
Compare  Pennsylvania  Co.  v.  McCurdy,  66  Ohio 
St.  118. 

It  has  been  declared  to  be  the  rule  in  Ohio 
that  where  the  facts  are  simple  and  the  con- 
ditions not  complex,  and  the  circumstances  such 
as  to  be  easily  comprehended,  one  who  knows 
the  conditions  and  the  facts  and  circumstances 
is  bound  and  conclusively  presumed  to  know  the 
dangers  resulting  from  such  facts.  Green  v.  New 
York,  etc.,  R.  Co.,  26  Ohio  Cir.  Ct.  609. 

It  has  been  said  that  if  the  master  places  de- 
fective tools  in  the  hands  of  his  servant,  or  in- 
sufficient appliances,  and  requires  him  to  use 
them,  and  the  risk  incurred  by  such  use  is  not 
so  imminent  that  persons  of  ordinary  prudence 
would,  under  the  circumstances  of  the  case,  de- 
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123.  d.  Risks  Arising  from  Master's  Negligence  —  statement  of 
Kuie.  —  See  note  I. 


cline  to  incur  it,  it  would  seem  that  the  master 
ought  not  to  be  absolved  from  liability  for  his 
neglect  of  duty  merely  because  the  servant  was 
aware  of  the  defect  before  being  hurt,  and  did 
not  retire  from  the  service.  Southern  Pac.  R. 
Co.  v.  Yeargin  (C.  C.  A.)  109  Fed.  Rep.  436. 

123.  1.  Risks  Caused  by  Master's  Negligence 
—  United  States.  —  Choctaw,  etc.,  R.  Co.  v. 
McDade,  191  U.  S.  64,  affirming  (C.  C.  A.)  112 
Fed.  Rep.  888;  Sink  v.  Sikes  Co.,  134  Fed.  Rep. 
144  ;  Hawley  v.  Chicago,  etc.,  R.  Co.,  (C.  C.  A.) 
133  Fed.  Rep.  150;  Mountain  Copper  Co.  v. 
Van  Buren,  (C.  C.  A.)  133  Fed.  Rep.  1  ;  Bunker 
Hill,  etc.,  Min.,  etc.,  Co.  v.  Jones,  (C.  C.  A.) 
130  Fed.  Rep.  813  ;  National  Steel  Co.  v.  Lowe, 
(C.  C.  A.)  127  Fed.  Rep.  311  ;  Pennsylvania  R. 
Co.  v.  Jones,  (C.  C.  A.)  123  Fed.  Rep.  753; 
Texas,  etc.,  R.  Co.  v.  Swearingen,  (C.  C.  A.) 
122  Fed.  Rep.  193,  affirmed  196  U.  S-  S1  !  Rock- 
port  Granite  Co.  v.  Bjornholm,  (CCA.)  115 
Fed.  Rep.  947  ;  Swensen  v.  Bender,  (C.  C.  A.) 
114  Fed.  Rep.  1  ;  Portland  Gold  Min.  Co.  v. 
Flaherty,  (C.  C.  A.)  111  Fed.  Rep.  312. 

Alabama.  —  Northern  Alabama  R.  Co.  v. 
Shea,  142  Ala.  119;  Alabama  G.  S.  R.  Co.  v. 
Brooks,  135  Ala.  401. 

Arkansas.  —  Arkansas  Cent.  R.  Co.  v.  Jack- 
son, 70  Ark.  295. 

California.  — ■  Skelton  v.  Pacific  Lumber  Co., 
140  Cal.  507,  rehearing  denied  (Cal.  1903)  74 
Pac.  Rep.  444. 

District  of  Columbia.  —  Staubley  v.  Potomac 
Electric  Power  Co.,  21  App.  Cas.  (D.  C.)  160. 

Illinois.  —  Hansell-Elcock  Foundry  Co.  z\ 
Clark,  214  111.  399,  affirming  115  111.  App.  209; 
Illinois  Steel  Co.  v.  Olste,  214  111.  181  ;  Allen 
B.  Wrisley  Co.  v.  Burke,  203  111.  250,  affirming 
106  111.  App.  30;  Chicago  Hair,  etc.,  Co.  v. 
Mueller,  203  111.  558,  affirming  106  111.  App. 
21  ;  Malott  v.  Hood,  201  111.  202,  affirming  99 
111.  App.  360 ;  D.  Sinclair  Co.  v.  Waddill,  200 
111.  17,  affirming  99  111.  App.  334;  Slack  v. 
Harris,  200  111.  96 ;  Chicago,  etc.,  R.  Co.  v. 
Spurney,  197  111.  471  ;  Himrod  Coal  Co.  v. 
Clark,  197  111.  514,  affirming  99  111.  App.  332; 
Illinois  Steel  Co.  v.  McFadden,  196  111.  344,  89 
Am.  St.  Rep.  319  ;  Ide  v.  Fratcher,  194  III.  552, 
affirming  96  111.  App.  549  ;  La  Salle  v.  Kostka, 
190  111.  130,  affirming  92  111.  App.  91  ;  Mobile, 
etc.,  R.  Co.  v.  Vallowe,  115  111.  App.  621,  judg- 
ment affirmed  214  111.  124;  National  Enamel- 
ing, etc.,  Co.  v.  Fagan,  115  III.  App.  590;  Illi- 
nois Third  Vein  Coal  Co.  v.  Cioni,  115  111.  App. 
455.  judgment  affirmed  215  111.  583;  Spring 
Valley  Coal  Co.  v.  Buzis,  115  111.  App.  196, 
judgment  affirmed  213  111.  341  ;  Chicago  City  R. 
Co.  v.  Enroth,  113  111.  App.  285;  Riverton  Coal 
Co.  v.  Shepherd.  111  III.  App.  294.  affirmed 
207  111.  39s ;  Montgomery  Coal  Co.  v.  Bar- 
ringer,  109  111.  App.  185;  Pittsburg,  etc.,  R.  Co. 
v.  Hewitt,  102  111.  App.  428,  affirmed  202  111. 
28:  Mallen  v.  Waldowski,  101  III.  App.  367, 
reversed  on  other  grounds  203  111.  87  ;  Walter 
v .  Fisher,  96  III.  App.  590  ;  Illinois  Terminal  R. 
Co.  v.  Thompson,  210  111.  226,  affirming  judg- 
ment 112  111.  App.  463;  Cichowicz  v.  Interna- 
tional Packing  Co.,  206  111.  346,  affirming  107 
111.  App.  234. 


Indiana.  — ■  Pittsburgh,  etc.,  R.  Co.  v.  Nich- 
olas, (Ind.  App.  1905)  73  N.  E.  Rep.  195; 
Diamond  Block  Coal  Co.  v.  Cuthbertson,  (Ind. 
1905)  73  N.  E.  Rep.  818;  Brazil  Block  Coal 
Co.  v.  Gibson,  160  Ind.  319,  98  Am.  St.  Rep. 
281,  citing  20  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  123;  Hollingsworth  v.  Chicago,  etc., 
R.  Co.,  160  Ind.  259;  Eureka  Block  Coal  Co. 
v.  Wells,  29  Ind.  App.  1  ;  Terre  Haute,  etc.,  R. 
Co.  v.  Rittenhouse,  28  Ind.  App.  633  ;  Barley 
v.  Southern  Indiana  R.  Co.,  30  Ind.  App.  406. 

Iozva.  —  Mace  v.  Boedker,  127  Iowa  721; 
Scott  v.  Iowa  Telephone  Co.,  126  Iowa  524; 
Pierson  v.  Chicago,  etc.,  R.  Co.,  127  Iowa  13; 
Beresford  v.  American  Coal  Co.,  124  Iowa  34; 
Phinney  v.  Illinois  Cent.  R.  Co.,  122  Iowa  488; 
Morbey  v.  Chicago,  etc.,  R.  Co.,  116  Iowa  84. 

Kansas.  —  Schwarzschild  v.  Drysdale,  69 
Kan.  119;  Hoffmeier  V.  Kansas  City-Leaven- 
worth  R.  Co.,  68  Kan.  831  ;  Emporia  v.  Kowal- 
ski,  66  Kan.  64. 

Kentucky.  —  Illinois  Cent.  R.  Co.  v.  Mcin- 
tosh, 118  Ky.  145,  rehearing  denied  118  Ky. 
156. 

Louisiana.  —  Williams  v.  Levert  Lumber, 
etc.,  Co.,  114  La.  805;  Hailey  v.  Texas,  etc.,  R. 
Co.,  113  La.  533. 

Mdssachusetts.  —  Wagner  v.  Boston  El.  R. 
Co.,  188  Mass.  437  ;  Murphy  v.  New  York,  etc., 
R.  Co.,  187  Mass.  18;  Meagher  v.  Crawford 
Laundry  Mach.  Co.,  187  Mass.  586;  Mahoney 
v.  Bay  State  Pink  Granite  Co.,  184  Mass.  287; 
Boucher  v.  Robeson  Mills,  182  Mass.  500; 
Pierce  v.  Arnold  Print  Works,  182  Mass.  260. 

Michigan.  —  Milbourne  v.  Arnold  Electric 
Power,  etc.,  Co.,  103  N.  W.  Rep.  821,  12 
Detroit  Leg.  N.  177;  La  Barre  v.  Grand  Trunk 
Western  R.  Co.,  133  Mich.  192,  10  Detroit  Leg. 
N.  146. 

Minnesota.  —  Schus  v.  Powers-Simpson  Co., 
85  Minn.  447. 

Mississippi.  —  Bradford  v.  Taylor,  85  Miss. 
409. 

Missouri.  — ■  Blundell  v.  Win.  A.  Miller  Ele- 
vator Mfg.  Co..  189  Mo.  552;  Smith  v.  Fordyce, 
190  Mo.  1  ;  Stafford  v.  Adams,  113  Mo.  App. 
717;  Warren  v.  Chicago,  etc.,  R.  Co.,  113  Mo. 
App.  498;  Cole  v.  St.  Louis  Transit  Co.,  183 
Mo.  81  ;  Curtis  v.  McNair,  173  Mo.  270;  Cham- 
bers v.  Chester,  172  Mo.  461  ;  Bane  v.  Irwin, 
172  Mo.  306;  Wendler  v.  People's  House  Fur- 
nishing Co.,  165  Mo.  527;  Pauck  v.  St.  Louis 
Dressed  Beef,  etc.,  Co.,  [59  Mo.  467;  Shore  v. 
American  Bridge  Co.,  111  Mo.  App.  278;  Zong. 
ker  v.  People's  Union  Mercantile  Co.,  110  Mo. 
App.  382;  Depuy  v.  Chicago,  etc..  ,R.  Co.,  110 
Mo.  App.  no;  Montgomery  v.  Chicago  G.  W. 
R.  Co.,  109  Mo.  App.  88;  Coihron  v.  Cudahy 
Packing  Co.,  98  Mo.  App.  343  :  Reed  v.  Mis- 
souri, etc.,  R.  Co.,  94  Mo.  Anp.  371  ;  Nash  v. 
Dowling,  93  Mo.  App.  156:  Thompson  v.  Chap- 
pell,  91  Mo.  App.  -?97  ;  Harris  v.  Williams 
Cooperage  Co.,  107  Mo.  App.  210  ;  Dean  v.  St. 
Louis  Woodenware  Works,  106  Mo.  App.  167; 
Benedict  v.  Chicago  G.  W.  R.  Co.,  104  Mo. 
App.  218. 

New  Hampshire.  —  Wallace  v.  Boston,  etc., 
R.  Co.,  72  N.  H.  504. 


1309 


I  OS 


MASTER  AND  SERVANT. 


Vol.  XX. 


New  Jersey.  —  D'Agostino  v.  Pennsylvania 
R.  Co.,  (N.  J.  1905)  60  Atl.  Rep.  1113;  Chris- 
tensen  v.  Lambert,  (>7  N.  J.  L.  341. 

New  York.  —  Dowd  v.  New  York,  etc.,  R. 
Co.,  170  N.  Y.  459;  Schernierhorn  7'.  Glens 
Falls  Portland  Cement  Co.,  94  N.  Y.  App.  Div. 
.600  ;  Smith  v.  New  York,  etc.,  R.  Co.,  86  N.  Y. 
App.  Div.  188,  affirmed  without  opinion  178  N. 
Y.  635. 

North  Carolina. —  Hicks  v.  Naomi  Falls  Mfg. 
Co.,  138  N.  Car.  319;  Pressly  v.  Dover  Yarn 
Mills,  138  N.  Car.  410;  Orr  v.  Southern  Bell 
Telephone,  etc.,  Co.,  132  N.  Car.  691. 

North  Dakota.  — ■  Mcehan  v.  Great  Northern 
R.  Co.,  13  N.  Dak.  432. 

O/110.  —  Kracht  v.  Lake  Shore,  etc.,  R.  Co., 
25  Ohio  Cir.  Ct.  521  ;  Scanlon  v.  Lake  Shore, 
etc.,  R.  Co.,  24  Ohio  Cir.  Ct.  256 ;  Cincinnati, 
etc.,  R.  Co.  v.  Thompson,  12  Ohio  Cir.  Dec. 
326,  21  Ohio  Cir.  Ct.  778;  Frolich  v.  Crankir, 
11  Ohio  Cir.  Dec.  592,  21  Ohio  Cir.  Ct.  615. 

Oregon.  —  Miller  v.  Inman,  40  Oregon  161  ; 
Hough  v.  Grants  Pass  Power  Co.,  41  Oregon 
S3 1. 

Pennsylvania.  —  Bartholomew  v.  Kemmerer, 
211  Pa.  St.  277;  Ortlip  v.  Philadelphia,  etc., 
Traction  Co.,  198  Pa.  St.  586;  Levy  v.  Rosen- 
blatt, 21  Pa.  Super.  Ct.  543. 

South  Carolina.  —  Morrow  v.  Gaffney  Mfg. 
Co.,  70  S.  Car.  244  ;  Carson  v.  Southern  R.  Co., 
68  S.  Car.  55.  judgment  affirmed  Southern  R. 
Co.  v.  Carson,  194  U.  S.  136. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Moore,  28  Tex. 
Civ.  App.  603  ;  Gulf,  etc.,  R.  Co.  v.  Darby,  28 
Tex.  Civ.  App.  413. 

Utah.  —  Merrill  v.  Oregon  Short  Line  R.  Co., 
29  Utah  264:  Mathews  v.  Daly  West  Min.  Co., 
27  Utah  193;  H(  re  v.  Mammoth  Min.  Co.,  27 
Utah  168;  Faulkner  v.  Mammoth  Min.  Co.,  23 
Utah  437;  Hill  v.  Southern  Pac.  R.  Co.,  23 
Utah  94 ;  Garity  v.  Bullion-Beck,  etc.,  Min.  Co., 
27  Utah  534;  Downey  v.  Gemini  Min.  Co.,  24 
Utah  431,  91  Am.  St-  Rep.  798. 

Vermont.  —  Severance  v.  New  England  Talc 
Co.,  72  Vt.  181. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Phillips, 
100  Va.  362;  Black  v.  Virginia  Portland 
Cement  Co.,  (Va.  1905)  51  S.  E.  Rep.  831. 

Washington.  —  Rush  v.  Spokane  Falls,  etc., 
R.  Co.,  23  Wash.  501. 

Canada.  —  Sparano  v.  Canadian  Pac.  R.  Co., 
22  Quebec  Super.  Ct.  292. 

But  see  Langlois  v.  Dunn  Worsted  Mills,  25 
R.  I.  645.  Compare  Sanderson  v.  Panther  Lum- 
ber Co.,  so  W.  Va.  42,  88  Am.  St.  Rep.  841  ; 
Fulton  v.  Crosby,  etc.,  Co.,  57  W.  Va.  91. 

It  has  been  said  that  ''  the  employee  does 
not  assume  risks  arising  from  the  negligence 
of  the  master  unless  he  is  chargeable  with 
knowledge  of  the  fact  of  such  negligence  and 
of  the  defect  or  risk."  Chicago,  etc.,  R.  Co. 
V.  Heerey,  203  111.  492. 

The  rule  that  the  servant  assumes  the  ordi- 
nary risks  incident  to  the  business  presupposes 
that  his  master  has  performed  the  duties  of 
caution,  care,  and  vigilance  which  the  law  casts 
upon  him.  It  is  those  risks  alone  which  can- 
not be  obviated  by  the  adoption  of  reasonable 
measures  of  precaution  by  the  master,  that  the 
servant  assumes.  Western  Stone  Co.  v.  Mus- 
cial,  196  111.  382,  89  Am.  St.  Rep.  325,  affirming 
96  111.  App.  288. 


Knowledge  of  Master's  Negligence.  —  While  a 

servant  dues  not,  as  a  general  rule,  assume  the 
risks  and  dangers  arising  from  the  master's 
negligence,  yet  if  the  servant  knows,  or,  by  the 
exercise  of  ordinary  care,  should  have  known 
of  the  master's  negligence  subjecting  the  former 
to  risks  or  dangers  in  the  course  of  his  em- 
ployment, he  assumes  such  risks  and  cannot 
recover  for  an  injury  caused  thereby,  unless 
there  is  some  special  circumstance  shown,  as 
that  he  acted  in  obedience  to  an  order  of  the 
master,  or  that  there  was  a  promise  on  the 
part  of  the  master  to  remedy  the  defect  com- 
plained of,  or  perhaps  in  some  other  cases. 
Chicago  City  R.  Co.  v.  Enroth,  113  111.  App. 
285.  See  supra,  the  cases  supplementing  page 
1 1 2,  note  1  et  seq. 

In  Texas  the  rule  is  declared  to  be  that  a 
servant  does  not  assume  the  risks  arising  from 
the  failure  of  the  master  to  do  his  duty,  unless 
he  knows  the  failure  and  the  attendant  risks, 
or  in  the  ordinary  discharge  of  his  duty  must 
necessarily  have  acquired  that  knowledge. 
Bonn  v.  Galveston,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1904)  82  S.  W.  Rep.  808;  Ray  v.  Pecos,  etc., 
R.  Co.,  (Tex.  Civ.  App.  1905)  88  S.  W.  Rep. 
466;  Ft.  Worth,  etc.,  R.  Co.  v.  Smith,  (Tex. 
Civ.  App.  1905)  87  S.  W.  Rep.  371  ;  St.  Louis, 
etc.,  R.  Co.  v.  Vestal,  (lex.  Civ.  App.  1905)  86 
S.  W.  Rep.  790 ;  San  Antonio,  etc.,  R.  Co.  v. 
Stevens,  (Tex.  Civ.  App.  1904)  83  S.  W.  Rep. 
23S  I  Galveston,  etc.,  R.  Co.  v.  Perry,  36  Tex. 
Civ.  App.  414  ;  Texas  Portland  Cement,  etc., 
Co.  v.  Lee,  36  Tex.  Civ.  App.  482 ;  Interna- 
tional, etc.,  R.  Co.  v.  Shaughnessy,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  1026  ;  International, 
etc.,  R.  Co.  v.  McVey,  (Tex.  Civ.  App.  1904) 
81  S.  W.  Rep.  991,  rehearing  denied  (Tex.  Civ. 
App.  1904)  83  S.  W.  Rep.  34,  reversed  on  an- 
other point  (Tex.  1905)  87  S.  W.  Rep.  328; 
Missouri,  etc.,  R.  Co.  v.  Gearheart,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  325;  Texas,  etc.,  R. 
Co.  v.  Kelly,  34  Tex.  Civ.  App.  21,  affirmed  98 
Tex.  123;  Texas  Cent.  R.  Co.  v.  Pelfrey,  35 
Tex.  Civ.  App.  501  ;  Gulf,  etc.,  R.  Co.  v.  Davis, 
35  Tex.  Civ.  App.  285  ;  San  Antonio,  etc.,  R. 
Co.  v.  Klaus,  34  Tex.  Civ.  App.  492  ;  Missouri, 
etc.,  R.  Co.  v.  O'Connor,  (Tex.  Civ.  App.  1904) 
78  S.  W.  Rep.  374;  Missouri,  etc.,  R.  Co.  v. 
Blackman,  32  Tex.  Civ.  App.  200;  St.  Louis 
Southwestern  R.  Co.  v.  McDowell,  (Tex.  Civ. 
App.  1903)  73  S.  W.  Rep.  974;  Missouri,  etc., 
R.  Co.  v.  Goss,  31  Tex.  Civ.  App.  300;  Inter- 
national, etc.,  R.  Co.  v.  Cochrane,  (Tex.  Civ. 
App.  1902)  71  S.  W.  Rep.  41  ;  Missouri,  etc., 
R.  Co.  v.  Hawk,  30  Tex.  Civ.  App.  142:  Smith 
v.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1901)  65 
S.  W.  Rep.  83  ;  St.  Louis  Southwestern  R.  Co. 
v.  Smith.  (Tex.  Civ.  App.  1901)  63  S.  W.  Rep. 
1064;  Pippin  v.  Sherman,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1900)  58  S.  W.  Rep.  961  ;  Missouri, 
etc.,  R.  Co.  v.  Walden,  27  Tex.  Civ.  App.  567  ; 
Southern  Pac.  R.  Co.  v.  Winton,  27  Tex.  Civ. 
App.  503 ;  Waxahachie  Oil  Co.  v.  McLain,  27 
Tex.  Civ.  App.  334  ;  San  Antonio,  etc.,  R.  Co. 
v.  Waller,  27  Tex.  Civ.  App.  44 :  Galveston, 
etc.,  R.  Co.  v.  Newport,  .?6  Tex.  Civ.  App.  583  ; 
Texas,  etc.,  R.  Co.  v.  McClane,  24  Tex.  Civ. 
App.  321  ;  San  Antonio,  etc.,  R.  Co.  v.  Engel- 
horn,  24  Tex.  Civ.  App.  324. 

Failure  to  Give  Customary  or  'Promised  Warning, 
—  Postal  Tel.  Cable  Co.  v.  Hulsey,  132  Ala. 
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124.  See  note  i. 

125.  e.  Continuing  in  Employment  with  Knowledge  of  Risks 
—  (i)  Without  Complaint  or  Assurance  of  Remedy.  —  See  note  i. 


444;  Carroll  v.  New  York,  etc.,  R.  Co.,  182 
Mass.  237. 

Negligence  of  Employees  of  Same  Master  Who 
Are  Not  Fellow  Servants.  —  A  servant  does  not 
assume  the  risk  of  the  negligence  of  the  ser- 
vants of  the  same  master  who  are  not  fellow 
servants  with  him.  Illinois  Third  Vein  Coal 
Co.  v.  Cioni,  215  111.  583. 

124.  1.  Servant  May  Presume  that  Master 
Performed  Duties.  —  Choctaw,  etc.,  R.  Co.  v. 
McDade,  191  U.  S.  64,  affirming  (C.  C.  A.) 
112  Fed.  Rep.  888;  Mountain  Copper  Co.  v. 
Van  Buren,  (C.  C.  A.)  133  Fed.  Rep.  1  ;  Chi- 
cago, etc.,  R.  Co.  v.  Benton,  (C.  C.  A.)  132  Fed. 
Rep.  460 ;  E.  E.  Jackson  Lumber  Co.  v.  Cun- 
ningham, 141  Ala.  206;  Hansell-Elcock  Foun- 
dry Co.  v.  Clark,  214  111.  399;  Rock  Island 
Sash,  etc.,  Works  v.  Pohlman,  210  111.  133, 
affirming  99  111.  App.  670 ;  Momence  Stone  Co. 
v.  Turrell,  205  111.  515;  Armour  v.  Golkowska, 
202  111.  144,  affirming  95  111.  App.  492;  Chicago, 
etc.,  R.  Co.  v.  Kinnare,  190  111.  9,  affirming  91 
111.  App.  508  ;  Brazil  Block  Coal  Co.  v.  Gibson, 
160  Ind.  319,  98  Am.  St.  Rep.  281,  citing  20  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  124;  Hol- 
lingsworth  v.  Chicago,  etc.,  R.  Co.,  160  Ind. 
259.  See  Cincinnati,  etc.,  R.  Co.  v.  Maley,  76 
S.  W.  Rep.  334,  25  Ky.  L.  Rep.  690.  See  supra, 
the  cases  supplementing  page  57,  note  4  ;  page 
73,  note  3  ;  page  90,  note  7  ;  and  page  122,  note  1. 

125.  1.  Continuing  in  Employment  After 
Knowledge  of  Eisk — United  States. — Hull  v. 
Northern  Pac.  R.  Co.,  (C.  C.  A.)  136  Fed.  Rep. 
153  I  St.  Louis  Cordage  Co.  v.  Miller,  (C.  C.  A.) 
126  Fed.  Rep.  495. 

Alabama.  —  Thomas  v.  Bellamy,  126  Ala. 
253- 

Colorado.  —  Hughes  v.  Schnavel,  20  Colo. 
App.  306. 

Delaware.  —  Karczewski  v.  Wilmington  City 
R.  Co.,  4  Penn.  (Del.)  24. 

Illinois.  —  Cichowicz  v.  International  Pack- 
ing Co.,  206  111.  346,  affirming  107  111.  App.  234; 
Odin  Coal  Co.  v.  Tadlock,  216  III.  624;  Chi- 
cago, etc.,  R.  Co.  v.  Heerey,  203  111.  492  ;  Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Wojciechow- 
ski,  in  111.  App.  641;  Swift  v.  Campbell,  97 
111.  App.  360. 

Indiana.  —  Hattaway  v.  Atlanta  Steel,  etc., 
Co.,  155  Ind.  507;  Robertson  v.  Ford,  164  Ind. 
538;  Monteith  v.  Kokomo  Wood  Enameling  Co., 
159  Ind.  149;  Crum  v.  North  Vernon  Pump,  etc., 
Co.,  34  Ind.  App.  253  ;  Southern  Indiana  R.  Co. 
v.  Moore,  34  Ind.  App.  154. 

loiva.  —  Buehner  v.  Creamery  Package  Mfg. 
Co.,  124  Iowa  445,  104  Am.  St.  Rep.  354;  Crane 
v.  Chicago,  etc.,  R.  Co.,  124  Iowa  81  ;  Coles  v. 
Union  Terminal  R.  Co.,  124  Iowa  48;  Geesen 
v.  Saguin,  115  Iowa  7;  Martin  v.  Chicago,  etc., 
R.  Co.,  (Iowa  1901)  87  N.  W.  Rep.  654; 
Forbes  v.  Boone  Valley  Coal,  etc.,  Co.,  113 
Iowa  94;  Sankey  v.  Chicago,  etc.,  R.  Co.,  118 
Iowa  39. 

Kansas.  —  Emporia  v.  Kowalski,  66  Kan.  64. 

Kentucky.  —  Bucy  v.  Chess,  etc.,  Co.,  84  S. 
W.  Rep.  563,  27  Ky.  L.  Rep.  198;  Reiser  v. 
Southern  Planing  Mill,  etc.,  Co.,  114  Ky.  1  ;  East 


Jellico  Coal  Co.  v.  Stewart,  68  S.  W.  Rep.  624, 

24  Ky.  L.  Rep.  420  ;  Arnold  v.  Louisville,  etc., 
R.  Co.,  58  S.  W.  Rep.  370,  22  Ky.  L.  Rep.  511. 

Louisiana.  —  Neider  v.  Illinois  Cent.  R.  Co., 
108  La.  154. 

Maine. —  Drapeau  v.  International  Paper  Co., 
96  Me.  299  ;  Dempsey  v.  Sawyer,  95  Me.  295. 

Maryland.  —  Maryland  Steel  Co.  v.  Engle- 
man,  101  Md.  661. 

Massachusetts. —  McKinnon  v.  Riter-Conley 
Mfg.  Co.,  186  Mass.  155;  McClusky  v.  Garfield, 
etc.,  Coal  Co.,  180  Mass.  115;  Silvia  v.  Wam- 
panoag  Mills,  177  Mass.  194.  But  compare 
Moylon  v.  D.  S.  McDonald  Co.,  188  Mass.  499. 

Michigan.  —  Taylor  v.  Withington,  etc.,  Mfg. 
Co.,  136  Mich.  652,  11  Detroit  Leg.  N.  152; 
Miller  v.  Detroit,  etc.,  R.  Co.,  133  Mich.  564, 
10  Detroit  Leg.  N.  342;  Price  v.  U.  S.  Baking 
Co.,  130  Mich.  500,  9  Detroit  Leg.  N.  122; 
Noble  v.  Bessemer  Steamship  Co.,  127  Mich. 
103,  89  Am.  St.  Rep.  461,  8  Detroit  Leg.  N. 
244  ;  Crawford  v.  Detroit,  etc.,  R.  Co.,  127 
Mich.  312,  8  Detroit  Leg.  N.  363. 

Minnesota.  —  Ready  v.  Peavy  Elevator  Co., 
89  Minn.  154;  Kerrigan  v.  Chicago,  etc.,  R.  Co., 
86  Minn.  407  ;  Reberk  v.  Home,  etc.,  Co.,  85 
Minn.  326;  Wexler  v.  Salisbury,  91  Minn.  308; 
Bartley  v.  Howell,  82  Minn.  382 ;  Lally  v. 
Crookston  Lumber  Co..  82  Minn.  407. 

Missouri.  —  Haviland  v.  Kansas  City,  etc., 
R.  Co.,  172  Mo.  106;  Hollingsworth  v.  Na- 
tional Biscuit  Co.,  114  Mo.  App.  20;  Pauck  v. 
St.  Louis  Dressed  Beef,  etc..  Co.,  159  Mo.  467; 
Lee  v.  St.  Louis,  etc.,  R.  Co.,  112  Mo.  App. 
372;  Carter  v.  Baldwin,  107  Mo.  App.  217; 
Neves  v.  Green,  1 1  1  Mo.  App.  634. 

New  Hampshire.  —  Olney  v.  Boston,  etc.,  R. 
Co.,  71  N.  H.  427;  Shaw  v.  Manchester  St.  R. 
Co.,  (N.  H.  1904)  58  Atl.  Rep.  1073  ;  Murphy 
v.  Grand  Trunk  R.  Co.,  (N.  H.  1904)  58  Atl. 
Rep.  835. 

New  Jersey.  —  McDonald  v.  Standard  Oil  Co., 
69  N.  J.  L.  44s  :  Enright  v.  Oliver,  69  N.  J.  L. 
357,  101  Am.  St.  Rep.  710. 

New  York. —  Dillon  v.  National  Coal  Tar  Co., 
181  N.  Y.  215;  Drake  v.  Auburn  City  R.  Co., 
173  N.  Y.  466;  Dowd  v.  New  York,  etc.,  R. 
Co.,  170  N.  Y.  459;  Austin  v.  Fisher  Tanning 
Co.,  96  N.  Y.  App.  Div.  550  ;  Lynch  v.  Brooklyn 
Heights  R.  Co.,  89  N.  Y.  App.  Div.  217  ;  Khren- 
fried  v.  Lackawanna  Iron,  etc.,  Co.,  89  N.  Y. 
App.  Div.  130,  affirmed  without  opinion  180  N. 
Y.  515;  Field  v.  New  York  Cent.,  etc.,  R.  Co., 
86  N.  Y.  App.  Div.  148;  Mull  v.  Curtice  Bros. 
Co.,  74  N.  Y.  App.  Div.  561  ;  Szotak  v.  Ber- 
wind-White  Coal  Min.  Co.,  (N.  Y.  City  Ct.  Gen. 
T.)  36  Misc.  (N.  Y.)  98 ;  Thompson  v.  Cary 
Mfg.  Co.,  62  N.  Y.  App.  Div.  279  ;  Carlson  v. 
Walsh,  56  N.  Y.  App.  Div.  551  ;  Rice  v.  New 
York  Cent.,  etc.,  R.  Co.,  55  N.  Y.  App.  Div. 
339.  Compare  Smith  v.  Lidgerwood  Mfg.  Co., 
56  N.  Y.  App.  Div.  528. 

North  Carolina.  —  Marks  v.  Harriet  Cotton 
Mills,  138  N.  Car.  401. 

Ohio. — -Memphis,  etc.,  Packet  Co.  v.  Britton, 

25  Ohio  Cir.  Ct.  153;  Michigan  Cent.  R.  Co.  v. 
Butler,  23  Ohio  Cir.  Ct.  459  ;  Crawford  v.  New 
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lt?7.     Limitation  on  Rule.  —  See  note  I. 

(2)  On  Promise  to  Remedy  or  Repair  — 


York,  etc.,  R.  Co.,  23  Ohio  Cir.  Ct.  207  ;  Record 
v.  Dean,  1  1  Ohio  Cir.  Dec.  808. 

Oregon.  —  Stager  v.  Troy  Laundry  Co.,  38 
Oregon  480.  See  Johnson  v.  Portland  Granite, 
etc.,  Co.,  40  Oregon  436. 

Pennsylvania.  —  Wilkinson  v.  H.  W.  Johns 
Mfg.  Co!,  198  Pa.  St.  634. 

Rhode  Island.  —  Mayott  v.  Norcross,  24  R.  I. 
187  ;  McGar  v.  National,  etc.,  Worsted  Mills,  22 
R.  I.  347- 

Tennessee.  —  Heald  v.  Wallace,    109  Tenn. 

346- 

Texas.  Hettich  v.  Hillje,  33  Tex.  Civ.  App. 
571  :  Webb  v.  Gulf,  etc.,  R.  Co.,  27  Tex.  Civ. 

App.  75- 

Utah.  —  Leach  v.  Oregon  Short  Line  R.  Co., 
29  Utah  285  ;  Merrill  v.  Oregon  Short  Line  R. 
Co.,  29  Utah  264  ;  Roth  v.  Eccles,  28  Utah  456  ; 
Faulkner  v.  Mammoth  Min.  Co.,  23  Utah  437. 

Vermont. —  Skinner  v.  Central  Vermont  R. 
Co.,  73  Vt.  336. 

Virginia.  —  Virginia,  etc.,  Wheel  Co.  v.  Har- 
ris, 103  Va.  708;  Parlett  v.  Dunn,  102  Va.  459. 

Washington.  —  Bier  v.  Hosford,  35  Wash. 
544 ;  Shoemaker  v.  Bryant  Lumber,  etc.,  Mill 
Co.,  27  Wash.  637  ;  Robare  v.  Seattle  Traction 
Co.,  24  Wash.  577  ;  Young  v.  O'Brien,  36  Wash. 
5"o. 

Wisconsin.  —  Faber  v.  C.  Reiss  Coal  Co.,  124 
Wis.  554  ;  Egnor  v.  N.  C.  Foster  Lumber  Co., 
1 1 5  Wis.  530;  Pautz  v.  Plankinton  Packing 
Co.,  118  Wis.  47. 

Compare  Sim  v.  Dominion  Fish  Co.,  2  Ont.  L. 
Rep.  69. 

Risks  of  Working  with  Incompetent  Fellow 
8ervant. —  White  v.  Lewiston,  etc.,  Frontier  R. 
Co.,  94  N.  Y.  App.  Div.  4.  See  the  title  Fel- 
low Servants,  vol.  12,  page  920,  note  3. 

It  is  the  duty  of  a  servant  to  report  to  his 
master,  or  to  those  whom  the  master  empowers 
to  hire  and  discharge  his  workmen,  the  danger- 
ous incompetence  of  his  fellows  known  to  him, 
and  notice  of  such  incompetency  and  a  failure 
to  report  it  entail  upon  him  an  assumption  of 
its  risk.  Weeks  v.  Scharer,  (C.  C.  A.)  1 1 1  Fed. 
Rep.  330. 

127.  1.  Limitation  of  Rule.  —  See  infra,  this 
title,  the  cases  supplementing  page  141,  note  1. 

In  Missouri  the  rule  is  that  if  the  master  fails 
in  his  duty  to  his  servant  to  furnish  safe  ap- 
pliances, and  if  the  servant  knows,  or  by  the 
exercise  of  ordinary  care  could  know,  that  the 
appliances  furnished  are  not  altogether  or 
reasonably  safe,  the  servant  is  not  obliged  to 
refuse  the  appliances  or  quit  the  service  of  the 
master,  if  he  reasonably  believes  that  by  the  ex- 
ercise of  proper  care  and  caution  he  can  safely 
use  the  appliances,  notwithstanding  they  are  not 
so  reasonably  safe ;  and  if  he  does  use  them 
and  exercises  such  care  and  caution,  and  is  in- 
jured, the  servant  does  not  waive  his  right  to 
compensation  for  injuries  received  in  conse- 
quence, nor  is  he  guilty  of  contributory  negli- 
gence. Sheperd  v.  St.  Louis  Transit  Co.,  189 
Mo.  362;  Blundell  v.  Wm.  A.  Miller  Elevator 
Mfg.  Co.,  189  Mo.  552  ;  Mathis  v.  Kansas  City 
Stock  Yards  Co.,  185  Mo.  434 ;  Cole  v.  St. 
Louis  Transit  Co.,   183  Mo.  81  ;  Haviland  v. 


General  Rale.  —  See  note  2. 

Kansas  City,  etc.,  R.  Co.,  172  Mo.  106;  Holmes 
v.  Brandenbaugh,  172  Mo.  53;  Harff  v.  Green, 
168  Mo.  308;  Minnier  v.  Sedalia,  etc.,  R.  Co., 
167  Mo.  99;  Weston  v.  Lackawanna  Min.  Co., 
105  Mo.  App.  702;  Glasscock  v.  Swofford  Bros. 
Dry  Goods  Co.,  (Mo.  App.  1903)  74  S.  W.  Rep. 
1039;  Neves  v.  Green,  m  Mo.  App.  634;  Zong- 
ker  v.  People's  Union  Mercantile  Co.,  110  Mo. 
App.  382 ;  Adams  v.  McCormick  Harvesting 
Mach.  Co.,  110  Mo.  App.  367;  Houts  v.  St. 
Louis  Transit  Co.,  108  Mo.  App.  686;  Studen- 
roth  v.  Hammond  Packing  Co.,  106  Mq.  App. 
480;  Robbins  v.  Big  Circle  Min.  Co.,  105  Mo. 
App.  78  ;  Parsons  v.  Hammond  Packing  Co., 
96  Mo.  App.  372  ;  Prophet  v.  Kemper,  95  Mo. 
App.  219;  Adams  v.  McCormick  Harvesting 
Mach.  Co.,  95  Mo.  App.  1 1 1  ;  Hester  v.  Jacob 
Dold  Packing  Co.,  95  Mo.  App.  16;  Nash  v. 
Dowling,  93  Mo.  App.  156;  Haworth  v.  Kansas 
City  Southern  R.  Co.,  94  Mo.  App.  215  ;  Weldon 
v.  Omaha,  etc.,  R.  Co.,  93  Mo.  App.  668  ;  Kane 
v.  Falk  Co.,  93  Mo.  App.  209  ;  Cardwell  v.  Chi- 
cago G.  W.  R.  Co.,  90  Mo.  App.  31  ;  Thompson 
v.  Chicago,  etc.,  R.  Co.,  86  Mo.  App.  141  ;  De- 
vore  v.  St.  Louis,  etc.,  R.  Co.,  86  Mo.  App.  429  ; 
Scott  v.  Springfield,  81  Mo.  App.  312;  Harri- 
man  v.  Kansas  City  Star  Co.,  81  Mo.  App.  124. 

Discovery  of  Defect  Immediately  Before  Accident. 
—  The  doctrine  of  assumption  of  risk  has  been 
held  not  to  apply  where  the  defect  which  caused 
the  injury  did  not  come  to  the  knowledge  of  the 
servant  in  time  to  avoid  the  accident,  without 
instantly  abandoning  his  service.  Bryce  v. 
Burlington,  etc.,  R.  Co.,  (Iowa  1905)  104  N.  W. 
Rep.  483. 

2.  Remaining  in  Service  After  Promise  to  Re- 
pair—  United  States.  —  Cincinnati,  etc.,  R.  Co. 
v.  Robertson,  (C.  C.  A.)  139  Fed.  Rep.  519; 
Musser-Sauntry  Land,  etc.,  Co.  v.  Brown,  (C.  C. 
A.)  126  Fed.  Rep.  141  ;  Cudahy  Packing  Co.  v. 
Skoumal,  (C.  C.  A.)  125  Fed.  Rep.  470;  High- 
land Boy  Gold  Min.  Co.  v.  Pouch,  (C.  C.  A.) 
124  Fed.  Rep.  148  ;  Kansas  City  Southern  R.  Co. 
v.  Billingslea,  (C.  C.  A.)  116  Fed.  Rep.  33s; 
Barney  Dumping  Boat  Co.  v.  Clark,  112  Fed. 
Rep.  921,  50  C.  C.  A.  616,  affirming  109  Fed. 
Rep.  235. 

Alabama.  —  Going  v.  Alabama  Steel,  etc.,  Co., 
141  Ala.  537. 

Arkansas.  —  King-Ryder  Lumber  Co.  v.  Coch- 
ran, 71  Ark.  55. 

California.  —  Anderson  v.  Seropian,  147  Cal. 
201. 

Delaware.  —  Boyd  v.  Blumenthal,  3  Penn. 
(Del.)  564;  Ray  v.  Diamond  State  Steel  Co.,  2 
Penn.  (Del.)  525. 

Illinois. — ■  Shickle,  etc.,  Iron  Co.  v.  Glon,  106 
111.  App.  645  ;  Odin  Coal  Co.  v.  Tadlock,  216 
111.  624;  Kinmundy  v.  Anderson,  103  111.  App. 
457;  Illinois  Steel  Co.  v.  Mann,  100  111.  App. 
367,  affirmed  197  111.  186;  Pardridge  v.  Gil- 
bride,  98  111.  App.  134;  Illinois  Cent.  R.  Co.  v. 
North,  97  III.  App.  124  ;  Westville  Coal  Co.  v. 
Wood,  96  111.  App.  616.  Compare  Equitable 
Powder  Mfg.  Co.  v.  Green,  109  111.  App.  403. 

Indiana.  —  Terre  Haute  Electric  Co.  v. 
Kieley.  35  Ind.  App.  180. 

Iowa.  —  Bryce   v.    Burlington,   etc.,   R.  Co., 
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(Iowa  1905)  104  N.  W.  Rep.  483;  Foster  v. 
Chicago,  etc.,  R.  Co.,  127  Iowa  84;  Buehner  v. 
Creamery  Package  Mfg.  Co.,  124  Iowa  445,  104 
Am.  St.  Rep.  354. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Sledge, 
68  Kan.  321  ;  Missouri,  etc.,  R.  Co.  v.  Puckett, 
62  Kan.  770. 

Kentucky.  —  Louisville  Hotel  Co.  v.  Kalten- 
brun,  82  S.  W.  Rep.  378,  26"  Ky.  L.  Rep.  669, 
80  S.  W.  Rep.  1 163,  26  Ky.  L.  Rep.  208;  Re- 
public Iron,  etc.,  Works  v.  Gregg,  71  S.  W. 
Rep.  900,  24  Ky.  L.  Rep.  1627 ;  Reiser  v. 
Southern  Planing  Mill,  etc.,  Co.,  114  Ky.  1; 
Bell,  etc.,  Co.  v.  Applegate,  62  S.  W.  Rep.  1124, 
23  Ky.  L.  Rep.  470. 

Maryland.  —  Maryland  Steel  Co.  v.  Engle- 
man,  101  Md.  661. 

Massachusetts.  —  McKinnon  v.  Riter-Conley 
Mfg.  Co.,  186  Mass.  155. 

Minnesota.  —  Anderson  v.  Fielding,  92  Minn. 
42,  104  Am.  St.  Rep.  665  ;  Shalgren  v.  Red  Cliff 
Lumber  Co.,  (Minn.  1905)  104  N.  W.  Rep.  531. 

M issouri.  —  Studenroth  v.  Hammond  Pack- 
ing Co.,  106  Mo.  App.  480  ;  Prophet  v.  Kemper, 
95  Mo.  App.  219;  Nash  v.  Dowling,  93  Mo. 
App.  156;  Herbert  v.  Mound  City  Boot,  etc., 
Co.,  90  Mo.  App.  305;  Fouts  v.  Swift,  113  Mo. 
App.  526;  Whaley  v.  Coleman,  113  Mo.  App. 
594.  See  Mueller  v.  La  Prelle  Shoe  Co.,  109 
Mo.  App.  506. 

Nevada.  —  Taylor  v.  Nevada-California-Ore- 
gon R.  Co.,  26  Nev.  415. 

New  Jersey.  —  Dunkerley  v.  Webendorfer 
Mach.  Co..  71  N.  J.  L.  60;  Dowd  v.  Erie  R. 
Co.,  70  N.  J.  L.  451. 

New  York.  —  Rice  v.  Eureka  Paper  Co.,  174 
N.  Y.  385,  95  Am.  St.  Rep.  585,  reversing  70 
N.  Y.  App.  Div.  336;  Anderson  v.  Steinreich, 
(Supm.  Ct.  App.'T.)  32  Misc.  (N.  Y.)  680; 
Hempstock  v.  Lackawanna  Iron,  etc.,  Co.,  98 
N.  Y.  App.  Div.  332  ;  Leaux  v.  New  York,  87 
N.  Y.  App.  Div.  405.  See  Allcot  v.  Kirkhain, 
101  N.  Y.  App.  Div.  77. 

North  Carolina.  —  Springs  v.  Southern  R. 
Co.,  130  N.  Car.  :86. 

Pennsylvania.  —  Held  v.  American  Window 
Glass  Co.,  207  Pa.  St.  534  ;  Webster  v.  Monon- 
gahela  River  Consol.  Coal,  etc.,  Co.,  201  Pa. 
St.  278.  See  Schiglizzo  v.  Dunn,  211  Pa.  St. 
253,  107  Am.  St.  Rep.  549:  Calhoun  v.  Holland 
Laundry,  208  Pa.  St.  139;  Young  v.  Mercantile 
Steam  Laundry  Co.,  198  Pa.  St.  553. 

Rt'ode  Island.  —  Collins  v.  Harrison,  25  R.  I. 
489. 

Tennessee.  —  Record  v.  Chickasaw  Cooperage 
Co.,  108  Tenn.  657. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Baker,  35 
Tex.  Civ.  App.  542;  Gulf,  etc.,  R.  Co.  v.  Garren, 
(Tex.  Civ.  App.  1903)  72  S.  W.  Rep.  1028; 
Houston  v.  Owen,  (Tex.  Civ.  App.  1902)  67  S. 
W.  Rep.  788.  Compare  Hilje  v.  Hettich,  95 
Tex.  321,  reversing  (Tex.  Civ.  App.  1901)  65 
S.  W.  Rep.  491. 

Virginia.  —  Virginia,  etc.,  Wheel  Co.  v.  Har- 
ris, 103  Va.  708;  Newport  News  Pub.  Co.  v. 
Beaumeister,  102  Va.  677. 

Washington.  —  Iverson  v.  McDonnell,  36 
Wash.  73  ;  Crooker  v.  Pacific  Lounge,  etc.,  Co., 
34  Wash.  191,  29  Wash.  30. 
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Wisconsin.  —  Yerkes  v.  Northern  Pac.  R. 
Co.,  112  Wis.  184,  88  Am.  St.  Rep.  961.  See 
Albrecht  v.  Chicago,  etc.,  R.  Co.,  108  Wis. 
530. 

Canada.  —  Day  v.  Dominion  Iron,  etc.,  Co., 
36  Nova  Scotia  1 13. 

See  Carleton  Min.,  etc.,  Co.  v.  Ryan,  29  Colo. 
401  ;  Dempsey  v.  Sawyer,  95  Me.  295. 

See  also  Chicago,  etc.,  R.  Co.  v.  Heerey,  203 
III.  492,  wherein  it  is  suggested  that  in  the  case 
of  promise  to  repair,  the  question  is  one  of  con- 
tributory negligence  rather  than  an  assumption 
of  risks. 

Defect  Caused  by  Negligence  of  Servant.  —  This 
rule  obtains  as  well  where  the  defective  con- 
dition is  the  result  of  the  servant's  own  care- 
lessness or  negligence  as  where  it  results  from 
other  causes.  Atchison,  etc.,  R.  Co.  v.  Sledge, 
68  Kan.  321. 

Remaining  in  Service  After  Promise  to  Replace 
Incompetent  Servant. —  If  the  servant  complains 
to  and  notifies  the  master  that  a  colaborer  or 
fellow  servant  with  whom  he  is  associated  in 
the  performance  of  the  duties  of  his  employ- 
ment is  incompetent,  and  the  master  agrees  and 
promises  to  replace  him  with  a  competent  work- 
man, the  servant  so  complaining  may,  in  re- 
liance thereon,  continue  in  the  discharge  of  his 
duties  associated  with  such  incompetent  work- 
man, for  a  reasonable  time,  to  enable  the  mas- 
ter to  fulfil  his  agreement.  During  such  time 
the  servant  so  complaining  is  held  not  to  as- 
sume the  risks  incident  to  and  arising  from 
such  incompetency,  unless  they  are  so  obvious 
and  imminent  thac  a  person  of  ordinary  pru- 
dence would  not  incur  the  same.  Gray  v.  Red 
Lake  Falls  Lumber  Co.,  85  Minn.  24.  See  the 
title  Fkllov;  Servants,  vol.  12,  p.  021  note  7. 

Servant's  Knowledge  of  the  Danger.  —  It  has 
been  said  that  with  respect  to  a  danger  which 
the  servant  knows  as  well  as  the  master,  the 
servant  is  not  absolved  from  the  charge  of  con- 
tributory negligence  if  he  proceeds  to  ignore 
the  danger,  even  though  he  does  so  upon  the 
assurance  of  the  master  that  at  some  future 
time  the  defect  may  be  repaired.  Rosa  v.  Vol- 
kening,  64  N.  Y.  App.  Div.  426,  affirmed  with- 
out opinion  173  N.  Y.  590. 

Appliances  of  Simple  Construction.  —  It  has 
been  held  in  effect  that  the  rule  which  exempts 
a  servant  from  assumption  of  risk  where  a 
promise  to  rep-iir  is  made  does  not  anply  when 
the  servant  is  engaged  in  ordinary  labor  with 
tools  of  simple  construction.  Gunning  System 
v.  Bapointe,  212  111.  274;  Webster  Mfg.  Co.  v. 
Nisbett,  205  111.  273  ;  Crum  v.  North  Vernon 
Pump,  etc.,  Co.,  34  Ind.  App.  253  ;  Baumwald 
v.  Trenkman,  (Supm.  Ct.  App.  T.)  88  N.  Y. 
Supp.  182. 

Master's  Knowledge  of  the  Danger.  —  It  has 

been  held  that  if  a  promise  to  repair  is  made, 
and  an  order  to  continue  working  is  made, 
there  is  not  a  waiver  of  the  assumption  of  risk 
by  the  servant,  if  the  order  to  continue  work- 
ing was  made  without  knowledge,  or  reasonable 
cause  to  believe,  that  the  work  had  become 
extra  hazardous.  Equitable  Powder  Mfg.  Co. 
v.  Green,  109  111.  App.  403. 

r2*.    1.  Continued  Service  Must  Be  in  Reli- 
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1\S?*>.  Where  the  Defect  Which  the  Master  Promised  to  Remedy  Was  Not  the  Cause  of  the 
Accident.  —  See  note  2. 

As  to  What  Constitutes  a  Seasonable  Time.  —  See  note  3. 
1*29.    See  notes  1,  2. 

Express  or  Implied  Promise  Sufficient.  — ■  See  note  3- 
Promise  to  Employees  Generally.  —  See  note  4- 
Whose  Promise  Binds  the  Master.  —  See  note  5- 
What  Complaint  of  Defects  Sufficient.  —  See  note  6. 


ance  on  Promise. — Alton  Roller  Milling  Co.  v. 
Bender,  112  111.  App.  484;  Daily  v.  Fiberloid 
Co.,  186  Mass.  318;  Bodwell  v.  Nashua  Mfg. 
Co.,  70  N.  H.  390;  Neeley  v.  Southwestern 
Cotton  Seed  Oil  Co.,  13  Okla.  356;  Houston  v. 
Owen,  (Tex.  Civ.  App.  1902)  67  S.  W.  Rep. 
788  ;  Virginia,  etc.,  Wheel  Co.  v.  Harris,  103 
Va.  708 ;  Crooker  v.  Pacific  Lounge,  etc.,  Co., 
29  Wash.  30 ;  Yerkes  v.  Northern  Pac.  R.  Co., 
112  Wis.  184,  88  Am.  St.  Rep.  961. 

The  rule  has  no  application  to  a  case  where 
neither  master  nor  servant  contemplated  any 
additional  danger  to  the  servant  in  the  use  of 
the  defective  instrument,  but  only  inconven- 
ience in  the  work  done  by  it.  Chicago  Bridge, 
etc.,  Co.  v.  Hayes,  91  111.  App.  269. 

Refusal  of  Master  to  Make  Changes.  —  Where 
the  plaintiff,  about  five  days  before  he  was 
hurt,  told  the  defendant's  superintendent  that 
he  needed  a  helper,  and  the  superintendent  told 
him  that  he  could  not  give  him  any  helper,  it 
was  held  that  this  did  not  relieve  the  plaintiff 
of  the  assumed  risk  of  continuing  in  the  ser- 
vice after  a  refusal  to  furnish  him  a  helper. 
Alton  Roller  Milling  Co.  v.  Bender,  112  111. 
App.  484. 

iiiH.  2.  Cantwell  v.  Brennan,  125  Mich.  349, 
7  Detroit  Leg.  N.  543  ;  Shemwell  v.  Owensboro, 
etc.,  R.  Co.,  117  Ky.  556. 

3.  What  Constitutes   a   Reasonable   Time.  — 

Gunning  System  v.  Lapointe,  212  111.  274  ; 
Shickle,  etc.,  Iron  Co.  v.  Glon,  106  111.  App. 
645;  Hilje  v.  Hettich,  95  Tex.  321,  reversing 
(Tex.  Civ.  App.  1901)  65  S.  W.  Rep.  491; 
Missouri,  etc.,  R.  Co.  v.  Baker,  35  Tex.  Civ. 
App.  542. 

It  has  been  said  that  a  reasonable  time, 
within  the  meaning  of  this  rule,  is  any  period 
which  does  not  preclude  all  reasonable  ex- 
pectations that  the  promise  may  be  kept.  An- 
derson v.  Fielding,  92  Minn.  42,  104  Am.  St. 
Rep.  665. 

129.     1.  How  Long  May  Servant  Rely  on 

Master's  Promises.  —  Cincinnati,  etc.,  R.  Co.  v. 
Robertson,  (C.  C.  A.)  139  Fed.  Rep.  519.  See 
Louisville  Hotel  Co.  v.  Kaltebrun.  80  S.  W.  Rep. 
1 163,  26  Ky.  L.  Rep.  208. 

2.  Reasonable  Time  a  Question  for  Jury.  — 
Cincinnati,  etc.,  R.  Co.  v.  Robertson,  (C.  C.  A.) 
139  Fed.  Rep.  519;  Illinois  Cent.  R.  Co.  v. 
North,  97  III.  App.  124;  Illinois  Steel  Co.  v. 
Mann,  100  111.  App.  367,  affirmed  197  111.  186; 
Kinmundy  v.  Anderson,  103  III.  App.  457;  An- 
derson v.  Fielding,  92  Minn.  42.  104  Am.  St. 
Rep.  665;  Taylor  v.  Nevnda-California-Oregor* 
R.  Co.,  26  Nev.  415;  Dowd  v.  Erie  R.  Co.,  70 
X.  J.  L.  451:  Missouri,  etc..  R.  Co.  v.  Bnker, 
35  Tex.  Civ.  App.  542  ;  Houston  v.  Owen,  (Tex. 
Civ.  App.  1902)  67  S.  W.  Rep.  788 ;  Virginia, 
etc.,  Wheel  Co,  v.  Harris,  103  Va.  708.  See 


Crooker  v.  Pacific  Lounge,  etc.,  Co.,  29  Wash. 
30.  But  see  Albrecht  v.  Chicago,  etc.,  R.  Co., 
108  Wis.  530. 

3.  Express  or  Implied  Promise  Sufficient.  — 

Cincinnati,  etc.,  R.  Co.  v.  Robertson,  (C.  C.  A.) 
139  Fed.  Rep.  519.  See  Gulf,  etc.,  R.  Co.  v. 
Garren,  96  Tex.  605,  97  Am.  St.  Rep.  939. 

A  promise  by  a  representative  of  the  master 
to  remedy  the  defect  complained  of  "  as  soon 
as  he  could "  has  been  held  to  be  a  sufficient 
promise.    Dowd  v.  Erie  R.  Co.,  70  N.  J.  L.  451. 

4.  Promise  to  Servant  Individually  Unnecessary. 
—  See  Odin  Coal  Co.  v.  Tadlock,  216  111.  624. 

6.  Who  May  Make  Promise  —  Vice-Principal.  — 
Odin  Coal  Co.  v.  Tadlock,  216  111.  624;  Chicago, 
etc.,  R.  Co.  v.  Wicker,  (Ind.  App.  1904)  71  N. 
E.  Rep.  223,  judgment  reversed  on  rehearing 
34  Ind.  App.  215;  Gulf,  etc.,  R.  Co.  v.  Garren, 
(Tex.  Civ.  App.  1903)  72  S.  W.  Rep.  1028. 

As  a  general  rule,  to  be  binding  upon  the 
master,  the  promise  must  have  been  made  by  a 
servant  having  authority  to  make  it.  Bunker 
Hill,  etc.,  Min.,  etc.,  Co.  v.  Kettleson,  (C.  C.  A.) 
121  Fed.  Rep.  529. 

But  it  has  been  held  that  a  servant  will  be 
excused  for  remaining  in  the  employment  a  rea- 
sonable time  in  reliance  upon  a  promise  to 
make  changes  by  the  master's  superintendent, 
although  the  superintendent  actually  did  not 
have  the  authority  to  make  the  changes,  if  he 
assumed  to  have  the  authority,  and  the  servant 
reasonably  reposed  in  the  assumption.  Barney 
Dumping  Boat  Co.  v.  Clark,  (C.  C.  A.)  112  Fed. 
Rep.  921,  affirming  109  Fed.  Rep.  235. 

Foreman.  — ■  Notice  of  defects  given  to  the 
foreman  having  charge  of  the  particular  work 
and  department  is  notice  to  the  master ;  and  the 
promise  to  remedy  the  defect,  made  by  such 
foreman,  is  in  law  the  promise  of  the  master. 
Boyd  v.  Blumenthal,  3  Penn.  (Del.)  564;  Ray 
v.  Diamond  State  Steel  Co.,  2  Penn.  (Del.) 
525- 

But  it  has  been  held  that  the  rule  relieving 
a  servant  from  assumption  of  a  risk  where  there 
has  been  a  promise  to  repair  does  not  apply 
where  the  promise  to  repair  relied  upon  was 
made  by  a  foreman  of  one  of  many  gangs  of 
men,  all  engaged  in  the  prosecution  of  one  en- 
terprise for  a  common  master,  to  a  foreman  of 
another  one  of  such  gangs ;  otherwise,  by  an 
interchange  of  such  promises  by  the  several 
foremen,  all  would  be  relieved  from  the  as- 
sumption of  risk  without  the  knowledge  of  the 
master.  Hempstock  v.  Lackawanna  Iron,  etc., 
Co.,  98  N.  Y.  App.  Div.  332. 

6.  Sufficiency  of  Complaint.  —  Anderson  v. 
Seropian,  147  Cal.  201  ;  Illinois  Steel  Co.  v. 
Mann,  100  Til.  App.  367,  affirmed  197  111.  186; 
Yerkes  v.  Northern  Pac.  R.  C°-i  112  Wis.  184, 
88  Am.  St.  Rep.  961, 
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129.  Duty  to  Use  Care  After  Promise.  —  See  note  7. 

130.  See  note  1. 

(3)  On  Assurance  that  Repairs  Have  Been  Made.  —  See  note  2. 
/.  Servant's  Means  of  Knowledge  as  Affecting  Rule  — 

Equal  Facilities  for  Knowledge  with  Master.  —  See  notes  3,  4,  5- 

131.  Servant  Having  Better  Means  of  Knowledge  than  Master.  —  See  note  I. 

g.  Working  Outside  Scope  of  Employment  —  without  orders. — 

See  note  2. 


129.  7.  Contributory  Negligence  Not  Excused 
by  Promise.  —  Louisville  Hotel  Co.  v.  Kaltenbrun, 
80  S.  VV.  Rep.  1 163,  26  Ky.  L.  Rep.  208;  Reiser 
v  Southern  Planing  Mill,  etc.,  Co.,  114  Ky.  1  ; 
Babb  v.  Oxford  Paper  Co.,  99  Me.  298  ;  Brown 
Oil  Can  Co.  v.  Green,  12  Ohio  Cir.  Dec.  510, 
22  Ohio  Cir.  Ct.  518;  Johnson  v.  Anderson,  etc., 
Lumber  Co.,  31  Wash.  554;  Crooker  v.  Pacific 
Lounge,  etc.,  Co.,  34  Wash.  191.  See  Mis- 
souri, etc.,  R.  Co.  v.  Puckett,  62  Kan.  770; 
Gray  v.  Red  Lake  Falls  Lumber  Co.,  85  Minn. 
24- 

130.  1.  Assumption  of  Risk  from  Great  and 
Immediate  Dangers.  —  Kansas,  etc.,  Coal  Co.  v. 
Chandler,  71  Ark.  518:  Illinois  Cent.  R.  Co.  v- 
North,  97  111.  App.  124;  Crum  v.  North  Vernon 
Pump,  etc.,  Co.,  34  Ind.  App.  253  ;  Shcmwell  v. 
Owensboro,  etc.,  R.  Co.,  117  Ky.  556.  See  Dowd 
v.  Erie  R.  Co.,  70  N.  J.  L.  451. 

Dangers  Known  to  Be  Likely  to  Cause  Injury  at 
Any  Moment.  —  If  the  workman  expose  him- 
self to  dangers  that  are  so  threatening  or  ob- 
vious as  likely  to  cause  injury  at  any  moment, 
he  is,  notwithstanding  any  promise  of  his  em- 
ployer, guilty  of  contributory  negligence  if  he 
remain  at  the  work.  In  other  words,  he  as- 
sumes the  risk  of  the  danger  which  he  knows 
and  appreciates,  and,  if  the  danger  be  so  ob- 
vious or  threatening  as  likely  to  cause  injury 
at  any  moment,  he  has  no  right  to  continue 
at  such  work  in  the  expectation  that  promised 
assistance  will  be  sent.  Roccia  v.  Black  Dia- 
mond Coal  Min.  Co.,  (C.  C.  A.)  121  Fed.  Rep. 
45i- 

2.  Servant's  Reliance  on  Assurance  that  Repairs 
Have  Been  Made. —  Hayward  v.  Key,  (C.  C.  A.) 
138  Fed.  Rep.  34;  Kansas  City  Southern  R.  Co. 
v.  Billingslea.  (C.  C.  A.)  116  Fed.  Rep.  335; 
Kerrigan  v.  Chicago,  etc..  K.  Co.,  86  Minn.  407. 
See  Lynch  v.  M.  T.  Stevens,  etc.,  Co.,  187 
Mass.  397  ;  Schermerhorn  v.  Glens  Falls  Port- 
Innd  Cement  Co.,  94  N.  Y.  App.  Div.  6005 
McCord  v.  Southern  R.  Co.,  130  N.  Car.  491; 
Ritt  v.  True  Tag  Paint  Co.,  108  Tenn.  646. 

3.  Overworked  Servant.  —  The  fact  that  a  ser- 
vant has  been  overworked  to  an  extent  render- 
ing him  lfss  capable  of  appreciating  the  dangers 
of  the  employment  may  bo  considered  upon  the 
question  of  assumption  of  risks.  Republic  Iron, 
etc.,  Co.  v.  Ohler.  161  Ind.  393. 

4  Obligation  Must  Be  Equal.  —  Rockport  Gran- 
ite Co.  v.  Bjornholm,  (C.  C.  A.)  115  Fed.  Rep. 
947  ;  Pittsburgh,  etc.,  R.  Co.  v.  Parish,  28  Ind. 
App.  189.  91  Am.  St.  Rep.  120. 

5.  Equal  Facility  for  Knowledge  —  United 
Stairs  — Riley  v.  Louisville,  etc.,  R.  Co.,  (C. 
C.  A.)  133  Fed.  Rep.  904. 

California.  —  Thompson  v.  California  Constr. 
Co.,  (Cal.  T905)  82  Pac.  Rep.  367,  citing  20  Am. 
AND  F.^o.  Encyc.  ok  Law  (24  ed.)  130. 


Colorado.  —  Poorman  Silver  Mines  v.  Dev- 
ling,  (Colo.  1905)  81  Pac.  Rep.  252. 

Delaware.  —  Winkler  v.  Philadelphia,  etc.,  R. 
Co.,  4  Penn.  (Del.)  80;  Boyd  v.  Blumenthal, 
3  Penn.  (Del.)  564. 

Georgia.  —  Central  of  Georgia  R.  Co.  v.  Price, 
121  Ga.  651. 

Illinois.  —  Illinois  Terra  Cotta  Lumber  Co. 
V.  Hanley,  214  111.  243  ;  Mobile,  etc.,  R.  Co.  v. 
Vallowe,  214  111.  124;  Chicago,  etc.,  R.  Co.  v. 
Heerey,  203  111.  492;  McCormick  Harvesting 
Mach.  Co.  v.  Wojciechowski,  111  111.  App.  641  ; 
Illinois  Steel  Co.  v.  Downey,  103  111.  App.  101  ; 
Swift  v.  Campbell,  97  III.  App.  360 ;  Garden 
City  Wire  Spring  Co.  v.  Boecher,  94  111.  App. 
96. 

Indiana.  —  Hattaway  v.  Atlanta  Steel,  etc., 
Co.,  155  Ind.  507  ;  Brazil  Block  Coal  Co.  v.  Gib- 
son, 160  Ind.  319,  98  Am.  St.  Rep.  281  ;  Mon- 
teith  v.  Kokomo  Wood  Enameling  Co.,  159  Ind. 
149  ;  Bedford  Quarries  Co.  v.  Thomas,  29  Ind. 
App.  85  ;  Bedford  Quarries  Co.  v.  Turner,  (Ind. 
App.  1905)  75  N.  E.  Rep.  25. 

Iowa.  —  Jacobson  v.  Smith,  123  Iowa  263; 
Crane  v.  Chicago,  etc.,  R.  Co.,  124  Iowa  81  ; 
Branco  v.  Illinois  Cent.  R.  Co.,  119  Iowa  211. 

Massachusetts.  —  Vallie  v.  Hall,  184  Mass. 
358  ;  Alvey  v.  American  Writing  Paper  Co.,  184 
Mass.  234  ;  Tanner  v.  New  York,  etc.,  R.  Co., 
180  Mass.  572. 

Tennessee.  —  Jackson,  etc.,  St.  R.  Co.  v.  Sim- 
mons, 107  Tenn.  392.  See  Ohio  River,  etc.,  R. 
Co.  v.  Edwards,  11 1  Tenn.  31. 

Utah.  —  Higgins  v.  Southern  Pac.  Co.,  26 
Utah  164. 

Vermont.  —  Sias  v.  Consolidated  Lighting 
Co.,  73  Vt.  35. 

Wisconsin. —  Hencke  v.  Ellis,  110  Wis.  532. 

See  Davitt  ^.Metropolitan  St.  R.  Co.,  106  N. 
Y.  App.  Div.  567  ;  Moore  v.  Missouri,  etc.,  R. 
Co.,  30  Tex.  Civ.  App.  266 ;  Miller  v.  Mor.m 
Bros.  Co.,  39  Wash.  631  ;  Tham  v.  J.  T.  Steeb 
Shipping  Co.,  39  Wash.  271.  Compare  Galves- 
ton, etc.,  R.  Co.  v.  Sanchez.  (Tex.  Civ.  App. 
1 901)  65  S.  W.  Rep.  893;  Lawrence  v.  Texas 
Cent.  R.  Co.,  25  Tex.  Civ.  App.  293. 

131.  1.  Better  Means  of  Knowledge  than 
Master. —  Baxter  v.  Lusher,  159  Ind.  381  ;  L. 
T.  Dickason  Coal  Co.  v.  Llnvcrfcrth,  10  Ind. 
App.  546;  McKinney  v.  McNeely,  108  La.  27; 
Livcngood  v.  Joplin-Galena  Consol.  Lead,  etc., 
Co.,  179  Mo.  229. 

2.  Work  Performed  Without  Master's  Directions 
—  United  States.  —  Baltimore,  etc.,  R.  Co.  v. 
Doty,  (C.  C.  A.)  133  Fed.  Rep.  866,  ouoting  20 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  131. 
Sec  Roessler.  etc.,  Chemical  Co.  v.  Peterson,  (C. 
C.  A.)  134  Fed.  Rep.  789. 

Dela'farr.  —  Punkowski  v.  New  Castle 
Leather  Co.,  4  Penn,  (Del.)  544:  Giordano  i\ 
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1112.    See  note  I. 

Working  Outside  Scope  of  Employment  under  Orders.  —  See  note  2. 

//.  Unforeseen  Accidents.  —  See  note  3. 

i  Risks  Assumed  by  Servants  Engaged  in  Construction 

OK  REPAIR  —  Statement  and  Applications  of  Rule.  — -See  note  4. 


Brandywine  Granite  Co.,  3  Penr..  (Del.)  423; 
Boyd  v.  Blumenthal,  3  Penn.  (Del.)  564;  Ray 
i'.  Diamond  State  Steel  Co.,  2  Penn.  (Del.)  525. 

Indiana.  —  Robertson  v.  Ford,  164  Ind.  538. 

Kentucky.  —  Floyd  v.  Kentucky  Lumber  Co., 
66  S.  W.  Rep.  501,  23  Ky.  L.  Rep.  1014- 

Maine.  —  McTaggart  v.  Maine  Cent.  R.  Co., 
100  Me.  223. 

Michigan.  —  Kopf  v.  Monroe  Stone  Co.,  133 
Mich.  286,  10  Detroit  Leg.  N.  185. 

New  Hampshire.  —  Parent  v.  Nashua  Mfg. 
Co.,  70  N.  H.  199. 

New  York.  —  Ingram  v.  Fosburgh,  73  N.  Y. 
App.  Div.  129;  Thompson  v.  Cary  Mfg.  Co.,  62 
N.  Y.  App.  Div.  279. 

Nor'h  Carolina.  —  Hamrick  v.  Balfour  Quarry 
Co.,  132  N.  Car.  282. 

Pennsylvania.  —  Michael  v.  Henry,  209  Pa. 
St.  213. 

Wisconsin.  —  Egnor  v.  N.  C.  Foster  Lumber 
Co.,  us  Wis.  530. 

See  Tirrell  v.  New  York,  etc.,  R.  Co.,  180 
Mass.  490  ;  Green  v.  Brainerd,  etc.,  R.  Co.,  85 
Minn.  318.  See  infra,  the  cases  supplementing 
page  149,  note  4. 

Voluntarily  Working  on  Sunday. —  Nottage  v. 
Sawmill  Phcenix,  133  Fed.  Rep.  979. 

132.  1.  Same  —  Against  Master's  Directions. 
—  Ray  v.  Diamond  State  Steel  Co.,  2  Penn. 
(Del.)  525. 

2.  Work  Outside  Scope  of  Employment  under 
Master's  Orders — United  Stales. —  Felton  v. 
Girardy,  104  Fed.  Rep.  127,  43  C.  C.  A.  439. 

California.  —  Daubert  v.  Western  Meat  Co., 
135  Cal.  144. 

Illinois.  —  Supple  v.  Agnew,  191  111.  439; 
Chicago,  etc.,  R.  Co.  v.  Kinnare,  190  111.  9. 
affirming  91  111.  App.  508.  Compare  Cummings 
v.  Chicago,  etc.,  R.  Co.,  89  111.  App.  199,  writ 
dismissed  189  111.  608. 

Indiana.  —  Republic  Iron,  etc.,  Co.  v.  Ohler, 
161  Ind.  393;  Flickner  v.  Lambert,  (Ind.  App. 
1905)  74  N.  E.  Rep.  263;  American  Car,  etc., 
Co.  v.  Clark,  32  Ind.  App.  644.  See  Avery  v. 
Nordyke,  etc.,  Co.,  34  Ind.  APP-  54'  :  Chicago, 
etc.,  R.  Co.  v.  Martin,  31  Ind.  App.  308;  Chi- 
cago, etc.,  Stone  Co.  v.  Nelson,  32  Ind.  App.  355. 

Louisiana.  —  Bonnin  v.  Crowley,  112  La. 
1025. 

Michigan.  —  Hayes  v.  Stearrvs,  130  Mich.  287, 
9  Detroit  Leg.  N.  15. 

Missouri.  —  Browning  v.  Knsten.  107  Mo. 
App.  59 :  Adolff  v.  Columbia  Pretzel,  etc.,  Co., 
100  Mo.  App.  199. 

Rhode  Island.  —  Cox  v.  American  Agricul- 
tural Chemical  Co..  24  R-  I.  5<>3-  Sec  Fran- 
giose  v.  Horton,  26  R.  I.  291. 

Texas.  —  Hildenbrand  v.  Marshall.  30  Tex. 
Civ.  App.  135  :  Gulf,  etc.,  R.  Co.  v.  Newman,  27 
Tex.  Civ.  App.  77 ;  International,  etc.,  R.  Co.  v. 
Gaitanes,  (Tex.  Civ.  App.  1902)  70  S.  W.  Rep. 


Where  the  servant  is  employed  "as  a  shov- 
eler  on  the  dump  "  of  a  quartz  mill,  receiving 


a  shoveler's  wages,  and  is  put  to  work  in  a 
dangerous  place  in  the  mill,  and  is  required  to 
perform  labor  upon  machinery  for  which  he 
was  not  employed  and  with  which  he  was  not 
familiar,  it  cannot  be  said  as  a  matter  of  law 
that  he  accepted  all  the  ordinary  risks  incident 
to  that  work.  Merrifield  v.  Maryland  Gold 
Quartz  Min.  Co.,  143  Cal.  54. 

Obvious  Defects  and  Dangers.  —  Although  a 
servant  may  be  unwilling  to  undertake  work 
outside  of  the  scope  of  his  employment,  if  he 
does  so  with  a  knowledge  of  its  dangerous 
character  he  assumes  the  risks.  Dickenson  v. 
Vernon,  77  Conn.  537. 

As  to  dangers  which  it  requires  no  special 
intelligence  or  training  to  foresee,  it  is  not 
material  whether  the  servant  is  engaged  in  the 
performance  of  his  regular  work  or  not.  He 
assumes  the  risk  of  any  danger  which  is  plain, 
open,  and  apparent  to  his  mind,  although  en- 
gaged in  doing  extra  work  or  work  outside  of 
his  usual  employment.  Chicago,  etc.,  R.  Co.  v. 
Kinnare,  190  111.  9.  affirming  91  111.  App.  508. 

Servant  Engaging  in  Work  Without  Objection. 

—  When  an  employee  of  mature  years  and  or- 
dinary intelligence  is  directed  to  do  a  temporary 
work  outside  of  the  line  of  his  employment,  and 
proceeds  to  do  such  work  without  any  objec- 
tion whatever,  negligence  of  the  employer  can- 
not be  predicated  upon  that  state  of  facts 
alone.  Garden  City  Wire  Spring  Co.  v.  Boecher, 
94  111.  App.  96. 

3.  Unforeseen  Accidents. —  Illinois  Steel  Co.  v. 
Rolewicz,  113  111.  App.  312;  Mooney  v.  Beattie, 
1 80  Mass.  451. 

Master  Not  Insurer  of  Servant's  Safety.  —  See 
supra,  the  cases  supplementing  page  55,  note  1. 

4.  Servants  Engaged  in  Construction  and  Repair 

—  United  States.  —  Florence,  etc.,  R.  Co.  v. 
Whipps,  (C.  C.  A.)  138  Fed.  Rep.  13;  Galow  v. 
Chicago,  etc..  R.  Co..  (C.  C.  A.)  131  Fed.  Rep. 
242 ;  Roccia  v.  Black  Diamond  Coal  Min.  Co., 
(C.  C.  A.)  121  Fed.  Rep.  451  ;  Kansas  City 
Southern  R.  Co.  v.  Billingslea,  (C.  C.  A.)  116 
Fed.  Rep.  335. 

Illinois. —  Illinois  Steel  Co.  v.  Downey,  103 
111.  App.  101. 

Iowa.  ■ — ■  Wahlquist  v.  Maple  Grove  Coal,  etc., 
Co.,  116  Iowa  720. 

Minnesota.  —  Saxton  v.  Northwestern  Tele- 
phone Exch.  Co.,  81  Minn.  314. 

Missouri.  ■ — ■  Kleine  v.  S.  E.  Freunds  Sons 
Shoe,  etc.,  Co.,  91  Mo.  App.  102:  Henson  v. 
Armour  Packing  Co..  113  Mo.  App.  618. 

New  York.  —  Van  DerhofT  v.  New  York 
Cent,  etc.,  R.  Co.,  88  N.  Y.  App.  Div.  418; 
Batty  v.  Niagara  Falls  Hydraulic  Power,  etc., 
Co..  79  N.  Y.  Apn.  Div.  466.  See  Kindorf  v. 
Hoellerer.  87  N.  Y.  App.  Div.  628.  Compare 
Riker  v.  New  York,  etc.,  R.  Co.,  64  N.  Y.  App. 
Div.  357- 

North  Carolina.  —  Ausley  v.  American  To- 
bacco Co..  130  N.  Car.  34.  Compare  Pressly  v, 
Dover  Yarn  Mills,  138  N,  Car,  410, 
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133.  See  notes  i,  2. 

Limitation  of  Rule.  —  See  note  3. 

134.  J.  Burden  of  Proving  Assumption  of  Risk.  — 


Tennessee.  —  Heald  v.  Wallace,  109  Tenn. 
346. 

Vermont. —  Sias  v.  Consolidated  Lighting 
Co.,  73  Vt.  35. 

West  Virginia. —  Richards  v.  Riverside  Iron 
Works,  56  W.  Va.  510. 

Wisconsin.  —  Kath  v.  Wisconsin  Cent.  R. 
Co.,  121  Wis.  503. 

See  W.  R.  Trigg  Co.  v.  Lindsay,  101  Va.  193. 
Compare  Dupree  v.  Alexander,  29  Tex.  Civ. 
App.  31. 

The  doctrine  that  the  employer  must  furnish 
the  employee  a  safe  place  to  work  does  not 
apply  to  a  case  where  an  employee  is  called 
upon  with  knowledge  to  do  work  which  is  in- 
herently hazardous,  such  as  repairing  defects, 
or  the  like.  The  employee  cannot  recover  for 
injuries  received  by  reason  of  the  very  defect 
which  he  is  employed  to  repair.  Wahlquist  v. 
Maple  Grove  Coal,  etc.,  Co.  116  Iowa  720. 

Removal  of  Defective  Telegraph  Poles.  —  A  ser- 
vant who  is  engaged  in  taking  down  defective 
telegraph  poles  assumes  the  dangers  arising 
from  their  defective  condition.  Ewald  v.  Michi- 
gan Cent.  R.  Co.,  107  III.  App.  294. 

133.  1.  Railroad  Construction  and  Repairs. 
—  Hurst  v.  Kansas  City,  etc.,  R.  Co.,  163  Mo. 
309- 

It  has  been  held  that  an  employee  cannot 
recover  on  account  of  injuries  received  by 
reason  of  defects  in  the  roadbed  which  he  was 
employed  to  construct  and  make  safe.  Barley 
v.  Southern  Indiana  R.  Co.,  30  Ind.  App.  406. 

2.  Risks  Assumed  by  Servants  Repairing  —  De- 
fective Bridge.  —  Grayson-McLeod  Lumber  Co. 
v.  Carter,  (Ark.  1905)  88  S.  W.  Rep.  597. 

Setting  Die  on  Press  Which  Is  Not  in  Use.  — 
Kasadarian  v.  James  Hill  Mfg.  Co.,  130  Fed. 
Rep.  62. 

Clearing  Railroad  Yard  Obstructed  by  loose 
Rocks  and  Stones. —  Kansas  City  Southern  R.  Co. 
v.  Billingslea,  (C.  C.  A.)  116  Fed.  Rep.  335. 

Bracing  Electric  Wire  Pole.  —  Kellogg  "'■  Den- 
ver City  Tramway  Co..  18  Colo.  App.  475. 

Replacing  Defective  Telegraph  Poles.  —  S.ixtnn 
v.  Northwestern  Telephone  Exch.  Co.,  81  Minn. 
3M- 

3.  Danger  Increased  by  Master's  Negligence.  — 

Nueent  v.  Ctulahy  Packing  Co..  126  Iowa  517. 

131.    1.  Burden  of  Proof  —  United  Statt 
Hawley  v.  Chicago,  etc.,  R.  Co.,  (C.  C.  A.)  133 
Fed.  Rep.  150:  Pennsylvania  R.  Co.  v.  Jones, 
(C.  C.  A.)  123  Fed.  Rep.  753. 

Alabama.  —  E.  E.  Jackson  Lumber  Co.  v.  Cun- 
ningham, 141  Ala.  206. 

Iowa.  —  Mace  v.  Boedker,  127  Iowa  721; 
Woolf  v.  Nauman  Co..  (Iowa  1005)  103  N.  W. 
Rep.  785  ;  Shebeck  v.  National  Cracker  Co..  120 
Iowa  414. 

New  York.  —  Dowd  v.  New  York,  etc..  R. 
Co.,  170  N.  Y.  450  :  Rooney  v.  Rrogan  Constr. 
Co.,  107  N.  Y.  App.  Div.  258  ;  Hunt  v.  Dexter 
Sulphite  Pulp,  etc..  Co.,  100  N.  Y.  Ann.  Div. 
119;  Devereux  v.  Utica  Steam  Cotton  Mills.  84 
N.  Y.  App.  Div.  34;  Allison  v.  Long  Clove  Trap 
Rock  Co..  75  N.  Y.  App.  Div.  267;  Kueckel  v. 
O'Connor,  73  N.  Y.  App.  Div.  594.    See  Schcir 


See  notes  1,2,3 

v.  Quirin,  77  N.  Y.  App.  Div.  624,  affirmed  with- 
out opinion  177  N.  Y.  568. 

North  Carolina.  —  Jones  v.  American  Ware- 
house Co.,  137  N.  Car.  337,  138  N.  Car.  546; 
Dorsett  v.  Clement-Ross  Mfg.  Co.,  131  N.  Car. 
254.  See  Womble  v.  Merchants  Grocery  Co., 
135  N.  Car.  474. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Jones,  35 
Tex.  Civ.  App.  584  ;  Galveston,  etc.,  R.  Co.  v. 
Brown,  33  Tex.  Civ.  App.  589. 

See  Chicago,  etc.,  R.  Co.  v.  Stevens,  189  111. 
226;  Duerst  v.  St.  Louis  Stamping  Co.,  163  Mo. 
607. 

It  has  been  said  that  "  the  assumption  of  risk 
by  virtue  of  his  employment  is  a  matter  which 
inheres  in  plaintiff's  case,  and  the  question  is 
sufficiently  raised  by  the  defendant's  denial  of 
negligence  ;  but  assumption  of  the  risk  arising 
from  defendant's  negligence,  if  negligence  be 
established,  can  only  be  raised  by  an  affirmative 
plea,  and  defendant  assumes  the  burden  of  its 
proof."  Sankey  v.  Chicago,  etc.,  R.  Co.,  118 
Iowa  39. 

When  the  master  on  being  sued  for  personal 
injuries  by  a  servant  interposes  the  defense  that 
the  servant  had  knowledge  of  the  dangerous 
condition  of  the  place  to  work  which  caused  the 
injury,  the  burden  is  upon  the  master  to  prove 
knowledge  on  the  part  of  the  servant.  Pressed 
Steel  Car  Co.  v.  Herath,  110  III.  App.  596,  . 
affirmed  207  111.  576. 

2.  Chicago,  etc.,  R.  Co.  t>.  Heerey,  203  III. 
492  ;  Chicago,  etc.,  Stone  Co.  v.  Nelson,  32  Ind. 
App.  3SS ;  Indiana  Natural  Gas,  etc.,  Co.  v. 
Vauble,  31  Ind.  App.  370;  Cleveland,  etc.,  R. 
Co.  v.  Scott,  29  Ind.  App.  519;  Chicago,  etc., 
R.  Co.  Lee.  29  Ind.  App.  480;  Indiana  Bi- 
tuminous Coal  Co.  v.  Buffey,  28  Ind.  App.  108. 
See  Indianapolis,  etc.,  Rapid  Transit  Co.  l>. 
Foreman,  162  Ind.  85,  102  Am.  St.  Rep.  185  ; 
American  Rolling  Mill  Co.  v.  Hullinger,  161  Ind. 
673  ;  Baltimore,  etc.,  R.  Co.  v.  Roberts,  161 
Ind.  1  :  Buehner  Chair  Co.  v.  Feulner,  28  Ind. 
App.  479  ;  Glasscock  v.  Swofford  Bros.  Dry 
Goods  Co.,  106  Mo.  App.  657;  Bier  v.  Hosford, 
35  Wash.  544. 

It  is  not  necessary  that  the  defendant  set  up 
by  answer  that  the  risk  on  account  of  which  the 
injury  complained  of  occurred  was  an  assumed 
one  in  order  that  he  receive  the  benefit  of  that 
fact.  American  Car,  etc.,  Co.  v.  Clark,  32  Ind. 
App.  644. 

That  the  plaintiff  assumed  the  risk  which  re- 
sulted in  his  injury  may,  of  course,  be  estab- 
lished by  the  testimony  of  the  plaintiff.  Iowa 
Gold  Min.  Co.  v.  Diefenthaler,  32  Colo.  391. 

If  assumption  of  risk  appears  from  the  evi- 
dence of  the  plaintiff,  the  defendant  is  entitled 
to  the  benefit  of  the  defense,  White  v.  Lewis- 
ton,  etc.,  Frontier  R.  Co.,  94  N.  Y.  App.  Div. 
4;  at  least  if  it  has  been  pleaded.  Ehrenfried 
v.  Lackawanna  Iron,  etc.,  Co.,  89  N.  Y.  App. 
Div.  130,  affirmed  without  opinion  180  N.  Y.  515. 

The  fact  that  the  plaintiff  assumed  the  risk 
of  the  accident  causing  the  injury  complained 
of  may  so  clearly  appear  from  the  evidence  pro- 
duced by  the  plaintiff  himself  that  the  defendant 


131 7 


13  1 


MASTER  AND  SERVANT. 


Vol.  XX. 


134.  4.  Contributory  Negligence  — a.  INTRODUCTORY  STATEMENT  — 
)  Re  i  so  nab  e  or  Ordin  ,  ry  L  arc  Required  of  Servant.  —  See  note  4. 

(2)  //  hat  Is  Reasonable  or  Ordinary  Care.  —  See  note  5. 

Nebraska.  — ■  Kitzberger  v.  Chicago,  etc.,  R. 
Co.,  (Neb.  1903)  93  N.  W.  Rep.  935. 

New  Hampshire.  —  O'Hara  v.  Cocheco  Mfg. 
Co.,  71  N.  H.  104,  93  Am.  St.  Rep.  499. 

New  York.  — •  Walsh  v.  New  York,  etc.,  R. 
Co.,  80  N.  Y.  App.  Div.  316,  affirmed  without 
opinion  178  N.  Y.  588. 

North  Carolina.  —  Marks  v.  Harriet  Cotton 
Mills,  138  N.  Car.  401  ;  Hicks  v.  Naomi  Falls 
Mfg.  Co.,  138  N.  Car.  319;  Turrentine  v.  Wel- 
lington, 136  N.  Car.  308;  Jones  v.  American 
Warehouse  Co.,  137  N.  Car.  337,  138  N.  Car. 
546;  Creech  v.  Wilmington  Cotton  Mills,  13s 
N.  Car.  680. 

Ohio.  —  Wellston  Coal  Co.  v.  Smith,  65  Ohio 
St.  70,  87  Am.  St.  Rep.  547 ;  Green  v.  New 
York,  etc.,  R.  Co.,  26  Ohio  Cir.  Ct.  609  ;  Lake 
Shore,  etc.,  R.  Co.  v.  Fisher,  26  Ohio  Cir.  Ct. 
143,  affirmed  without  opinion  51  Ohio  St.  574. 

Oklahoma.  —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356. 

Oregon.  —  Viohl  v.  North  Pac.  Lumber  Co., 
(Oregon  1905)  80  Pac.  Rep.  112. 

Pennsylvania.  — ■  Ehni  v.  National  Tube 
Vvorks  Co.,  203  Pa.  St.  186,  93  Am.  St.  Rep. 
761  ;  McCarthy  v.  Shoneman,  198  Pa.  St.  568. 

Rhode  Island.  —  Russell  v.  Riverside  Worsted 
Mills,  24  R.  I.  591. 

Tennessee.  — ■  Jackson,  etc.,  St.  R.  Co.  v.  Sim- 
mons, 107  Tenn.  392. 

Texas.  —  Texas  Portland  Cement,  etc.,  Co. 
v.  Lee,  36  Tex.  Civ.  App.  482  ;  Bering  Mfg.  Co. 
v.  Femelat,  35  Tex.  Civ.  App.  36  ;  Gulf,  etc.,  R. 
Co.  v.  Cooper,  33  Tex.  Civ.  App.  319  ;  Gulf,  etc., 
R.  Co.  v .  Roane,  33  Tex.  Civ.  App.  299  ;  Horton 
v.  Ft.  Worth  Packing,  etc.,  Co.,  33  Tex.  Civ. 
App.  150;  Texas  Cent.  R.  Co.  v.  Yarbro,  32 
Tex.  Civ.  App.  246;  Missouri,  etc.,  R.  Co.  v. 
Johnson,  (Tex.  Civ.  App.  1901)  67  S.  W.  Rep. 
769 ;  Dupree  v.  Tamborilla,  27  Tex.  Civ.  App. 
603  ;  Waxahachie  Oil  Co.  v.  McLain,  27  Tex. 
Civ.  App.  334. 

Vermont.  —  La  Flam  v.  Missisquoi  Pulp  Co., 
74  Vt.  125. 

Virginia.  — •  Chesapeake,  etc.,  R.  Co.  v.  Spar- 
row, 98  Va.  630,  2  Va.  Sup.  Ct.  526. 

Washington.  —  Smith  v.  Hecla  Min.  Co.,  38 
Wash.   454;   Beltz  v.   American   Mill   Co.,  37 

Wash.  309. 

Convict  Laborers  who  are  leased  out  by  the 
state  are  under  the  same  duty  as  free  men  to 
exercise  ordinary  and  reasonable  care  and  dili- 
gence, and  if  such  a  convict  voluntarily  and 
freely  incurs  unnecessary  risks,  and  puts  him- 
self, of  his  own  volition,  in  a  position  of  danger, 
he  cannot  recover,  any  more  than  a  free  man, 
under  like  circumstances,  in  the  same  service. 
Simonds  v.  Georgia  Iron,  etc.,  Co.,  133  Fed. 
Rep.  776,  affirmed  without  opinion  (C.  C.  A.) 
l?t  Fed.  Pen.  T019. 

5.  Care  Used  by  Persons  of  Ordinary  Prudence 
under  Similar  Circumstances — Alabama.  —  Ala- 
bama Steel,  etc.,  Co.  v.  Wrenn,  136  Ala.  475; 
Southern  R.  Co.  v.  Howell,  135  Ala.  639. 

Florida.  —  Florida  Cent.,  etc.,  R.  Co.  v. 
Monney.  45  Fla.  286. 

Georgia.  —  Wrightsville,  etc.,  R.  Co.  v.  Lat- 


may  avail  himself  thereof  by  a  motion  for  a 
nonsuit  or  for  an  instruction  directing  a  ver- 
dict in  his  favor.  Greeley  v.  Foster,  32  Colo. 
292. 

In  Indiana  it  has  been  said  that  in  an  action 
by  a  servant  against  the  master  to  recover  for 
injuries  alleged  to  have  been  received  on  ac- 
count of  defects  in  the  machinery,  appliances, 
etc..  the  complaint  must  disclose  an  absence  of 
knowledge  on  the  part  of  the  plaintiff  of  the 
defects  or  dangers  of  which  he  complains. 
Baltimore,  etc.,  R.  Co.  v.  Hunsucker,  33  Ind. 
App.  27. 

And  it  has  been  held  that  section  359a  of 
Burns's  Rev.  Stat.  Ind.,  1901,  does  not  abolish 
or  modify  the  well-settled  rule  that  in  an  ordi- 
nary action  against  an  employer  to  recover  for 
the  injury  or  death  of  an  employee  through 
negligence  of  the  employer,  the  plaintiff  shall 
negative  knowledge  on  the  part  of  the  employee 
of  the  danger  through  fault  in  the  employment 
or  retention  of  servants  or  want  of  safety  of 
implements  or  appliances.  Bowles  v.  Indiana 
R.  Co.,  27  Ind.  App.  672,  87  Am.  St.  Rep.  279. 

3.  Tucker  v.  Northern  Pac.  Terminal 
Co.,  41  Oregon  82  ;  Bonn  v.  Galveston,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1904)  82  S.  W.  Rep.  808. 
See  Baltimore,  etc,,  R.  Co.  v.  Clifford,  90  111. 
App.  381  ;  Evans  Laundry  Co.  v.  Crawford,  67 
Neb.  153. 

Evidence  of  Assumption  of  Risks.  —  In  an  ac- 
tion by  a  brakeman  to  recover  for  injuries  re- 
ceived by  being  thrown  from  the  ladder  on  the 
side  of  a  freight  car,  by  coming  in  contact  with 
a  scale  box  structure  alongside  the  track,  it  was 
held  that  the  written  application  of  the  plain- 
tiff for  employment,  which  was  offered  by  the 
defendant  for  the  purpose  of  showing  that  the 
plaintiff  had  notice  of  the  location  of  the  track 
scale  box  and  that  he  was  in  danger  of  being 
knocked  off  a  car  when  passing  the  structure, 
was  properly  excluded.  Texas,  etc.,  R.  Co.  v. 
Swearingen,  (C.  C.  A.)  122  Fed.  Rep.  193, 
affirmed  196  U.  S.  51. 

4.  Servant  Bound  to  Use  Ordinary  Care  — 
United  States.  —  Choctaw,  etc.,  R.  Co.  v.  Ten- 
nessee, (C.  C.  A.)  116  Ted.  Rep.  23,  affirmed 
191  U.  S.  326. 

Alaska.  —  Gibson  v.  Canadian  Pac.  Nav.  Co., 
1  Alaska  407. 

Georgia.  —  Central  of  Georgia  R.  Co.  v.  Mc- 
Clifford,  120  Ga.  90;  Sanders  v.  Central  of 
Georgia  R.  Co.,  123  Ga.  763;  Georgia  Cotton 
Oil  Co.  v.  Jackson,  112  Ga.  620. 

Illinois.  —  Mobile,  etc.,  R.  Co.  v.  Vallowe. 
214  111.  124,  affirming  115  111.  App.  621;  Erie, 
etc.,  Transp.  Co.  v.  Gaines.  112  111.  App.  189. 

Iowa.  —  Wilder  v.  Great  Western  Cereal  Co., 
(Iowa  1905)  104  N.  W.  Rep.  434:  Camp  v. 
Chicago  G.  W.  R.  Co.,  124  Iowa  238. 

Michigan.  —  Chilson  v.  Lansing  Wagon 
Works,  128  Mich.  43,  8  Detroit  Leg.  N.  520. 

Minnesota.  —  Parker  v.  Pine  Tree  Lumber 
Co.,  85  Minn.  13. 

Missouri.  —  Cole  v.  St.  Louis  Transit  Co.,  183 
Mo.  81  ;  Erickson  v.  Kansas  City,  etc.,  R.  Co., 
171  Mo.  647. 
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135.    See  notes  I,  2. 

b.  As  a  Bar  to  Recovery  —  (i)  Statement  of  General  Rule.  — 
See  notes  3,  4. 


timore,  118  Ga.  581  ;  Georgia  Cotton  Oil  Co.  v. 
Jackson,  112  Ga.  620. 

Illinois.  —  Commonwealth  Electric  Co.  v. 
Rose,  214  III.  545;  Gruenendahl  v.  Consoli- 
dated Coal  Co.,  108  111.  App.  644. 

Indiana.  —  Espenlaub  v.  Ellis,  34  Ind.  App. 
163;  Baltimore,  etc.,  R.  Co.  v.  Cavanaugh,  35 
Ind.  App.  32. 

Kentucky.  — ■  Louisville,  etc.,  R.  Co.  v.  Shu- 
maker,  67  S.  W.  Rep.  829,  23  Ky.  L.  Rep. 
2458. 

Michigan.  —  Milbourne  v.  Arnold  Electric 
Power,  etc.,  Co.,  103  N.  W.  Rep.  821,  12  De- 
troit Leg.  N.  177;  Bernard  v.  Pittsburg  Coal 
Co.,  137  Mich.  279,  11  Detroit  Leg.  N.  246. 

Minnesota.  —  Bredeson  v.  C.  A.  Smith  Lum- 
ber Co.,  91  Minn.  317;  Sours  v.  Great  Northern 
R.  Co.,  84  Minn.  230. 

Missouri.  —  Lee  v.  St.  Louis,  etc.,  R.  Co., 
1 12  Mo.  App.  372. 

Nebraska.  —  Missouri  Pac.  R.  Co.  v.  Fox,  60 
Neb.  531. 

Ohio.  —  Gensen  v.  Ohio  Oil  Co.,  12  Ohio  Cir. 
Dec.  10,  22  Ohio  Cir.  Ct.  276. 

Tennessee.  —  Ritt  v.  True  Tag  Paint  Co., 
108  Tenn.  646. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Melville,  (Tex. 
Civ.  App.  1905)  87  S.  W.  Rep.  863;  Gulf,  etc., 
R.  Co.  v.  Boyce,  (Tex.  Civ.  App.  1905)  87  S. 
W.  Rep.  395  ;  International,  etc.,  R.  Co.  v. 
Vanlandingham,  (Tex.  Civ.  App.  1905)  85  S. 
W.  Rep.  847 ;  San  Antonio,  etc.,  R.  Co.  v. 
Lester,  (Tex.  Civ.  App.  1904)  84  S.  VV.  Rep. 
401  ;  Galveston,  etc.,  R.  Co.  v.  Manns,  (Tex. 
Civ.  App.  1904)  84  S.  W.  Rep.  254. 

Vermont.  —  Kilpatrick  v.  Grand  Trunk  R. 
Co.,  74  Vt.  288,  93  Am.  St.  Rep.  887  ;  La  Flam 
v.  Missiquoi  Pulp  Co.,  74  Vt.  125. 

Washington.  —  Currans  v.  Seattle,  etc.,  R., 
etc.,  Co.,  34  Wash.  512. 

It  has  been  held  that  it  was  not  error  to  re- 
fuse to  instruct  the  jury  that  a  servant  must 
be  "  observing "  and  that  his  "  failure  to  ob- 
serve what  he  should  have  observed  "  would 
defeat  a  recovery,  and  to  modify  the  instruc- 
tion so  that,  in  substance,  it  required  the  ser- 
vant to  use  due  care,  diligence,  etc.  The  word 
"  observe,"  it  was  said,  is  denned  by  Webster 
to  mean  "  to  notice  with  care,  to  be  on  the 
watch  respecting,"  and  a  servant  is  not  re- 
quired to  "  notice  with  care  "  and  "  to  be  on 
the  watch  "  for  defects  and  imperfections. 
Rock  Island  Sash,  etc..  Works  Pohlman,  210 
111.  133,  affirming  99  III.  App.  670. 

An  Infant  is  bound  to  exercise  only  such  care 
and  prudence  as  reasonably  might  be  expected 
of  a  boy  of  his  age  and  capacity  in  the  same 
circumstances,  and  the  law  does  not  require  as 
high  care  from  a  person  of  tender  years  and  im- 
perfect discretion  as  from  one  of  mature  years 
and  discretion.  Rogers  v.  Meyerson  Printing 
Co.,  103  Mo.  App.  683. 

135.  1.  Pennsylvania  R.  Co.  v.  Jones,  (C. 
C.  A.)  123  Fed.  Rep.  753  ;  Erie  R.  Co.  v.  Moore, 
(C.  C.  A.)  113  Fed.  Ren.  269:  Nybeck  v. 
Champagne  Lumber  Co.,  ( C.  C.  A.)  109  Fed. 
Rep.  732;  Necley  v.  Southwestern  Cotton  Seed 


Oil  Co.,  13  Okla.  356;  Hone  v.  Mammoth  Min. 
Co.,  27  Utah  168;  Yerkes  v.  Northern  Pac.  R. 
Co.,  112  Wis.  184,  88  Am.  St.  Rep.  961. 

The  question  of  contributory  negligence  can- 
not be  measured  and  determined  alone  by  what 
actually  happened.  Olsen  v.  Cook  Inlet  Coal 
Fields  Co.,  (C.  C.  A.)  121  Fed.  Rep.  726. 

Failure  to  Anticipate  Negligence  in  Others.  — 
In  some  circumstances  it  may  be  negligence 
not  to  anticipate  negligence  in  others.  Erie  R. 
Co.  v.  Kane,  (C.  C.  A.)  118  Fed.  Rep.  223. 

2.  Wyman  v.  Clark,  180  Mass.  173;  Swartz  v. 
Great  Northern  R.  Co.,  93  Minn.  339. 

3.  Injury  Caused  Solely  by  Negligence  of  Master. 
— ■  Alaska  United  Gold  Min.  Co.  v.  Keating, 
(C.  C.  A.)  116  Fed.  Rep.  561. 

4.  Contributory  Negligence  Bars  Recovery  — 
United  States.  —  Sievers  v.  Eyre,  122  Fed.  Rep. 
734- 

Alabama.  —  Tuscaloosa  Water  Works  Co.  v. 
Herren,  131  Ala.  81. 

Arkansas.  —  Western  Coal,  etc.,  Co.  v.  Jones, 
(Ark.  1905)  87  S.  W.  Rep.  440;  Wadsworth  v. 
Bugg,  71  Ark.  501  ;  Choctaw,  etc.,  R.  Co.  v. 
Stallings,  70  Ark.  603. 

California.- — Fries  v.  American  Lead  Pencil 
Co.,  141  Cal.  610;  Killelea  v.  California  Horse- 
shoe Co.,  140  Cal.  602. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Maydole, 
33  Colo.  150. 

Delaware.  —  Punkowski  v.  New  Castle 
Leather  Co.,  4  Penn.  (Del.)  544;  Karczewski 
"'.  Wilmington  City  R.  Co.,  4  Penn.  (Del.)  24; 
Winkler  v.  Philadelphia,  etc.,  R.  Co.,  4  Penn. 
(Del.)  80;  Boyd  v.  Blumenthal,  3  Penn.  (Del.) 
564  ;  Ray  v.  Diamond  State  Steel  Co.,  2  Penn. 
(Del.)  525. 

Georgia. — -Little  v.  Southern  R.  Co.,  120  Ga. 
347,  102  Am.  St.  Rep.  104  :  Sanders  v.  Central 
of  Georgia  R.  Co.,  123  Ga.  763;  Georgia,  etc., 
R.  Co.  v.  Lasseter,  122  Ga.  679;  Edwards  v. 
Central  of  Georgia  R.  Co.,  118  Ga.  678;  Rob- 
erts v.  Albany,  etc.,  R.  Co.,  114  Ga.  678; 
Louisville,  etc.,  R.  Co.  v.  Thompson,  113  Ga. 
083;  Western,  etc.,  R.  Co.  v.  Jackson,  113  Ga. 
355- 

Illinois.  —  Cullen  v.  Higgins,  216  111.  78; 
Trakal  v.  Heusner  Baking  Co.,  204  111.  170, 
affirming  judgment  107  111.  App.  327  ;  Deering 
Harvester  Co.  v.  Hefferman.  107  111.  App.  636; 
Chicago,  etc.,  R.  Co.  v.  Van  F.vcry,  101  III.  App. 
451  ;  Mattoon  Gas  Light,  etc.,  Co.  v.  Dolan,  96 
111.  App.  652  ;  Wierzbicky  v.  Illinois  Steel  Co., 
94  111.  App.  400  ;  Tri-City  R.  Co.  v.  Killeen,  92 
111.  App.  57. 

Indiana.  —  Nickey  v.  Steuder,  164  Ind.  189; 
Pittsburgh,  etc.,  R.  Co.  v.  Collins,  163  Ind. 
569 ;  Baltimore,  etc.,  R.  Co.  v.  Clapp,  35  Ind. 
App.  403 ;  Chicago,  etc.,  R.  Co.  v.  Wicker, 
(Ind.  App.  1904)  71  N.  E.  Rep.  223,  judgment 
reversed  on  rehearing  34  Ind.  App.  215. 

Iowa.  —  Crane  v.  Chicago,  etc.,  R.  Co.,  124 
Iowa  81;  Geesen  v.  Saguin.  115  Iowa  7; 
Morbey  v.  Chicago,  etc.,  R.  Co.,  116  Iowa  84. 
See  Rryce  v.  Burlington,  etc.,  R.  Co.,  (Iowa 
1C05)  104  N.  W.  Rep.  483. 

Kansas.  —  National  Brass  Mfg.  Co.  v.  Rawl- 
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1 18  7.  (2)  Qualifications  of  Rule —  (a)  Discovery  of  Servant's  Negligence  in  Time 
to  Avoid  Injury.  —  Sec  notes  2,  3,  4,  5. 

tags,  I  Kan.  1905)  80  Pac.  Rep.  628;  Higgins 
v.  Atchison,  etc.,  R.  Co.,  70  Kan.  814. 

Kentucky.  —  Straight  Creek  Coal  Co.  v. 
Haney,  87  S.  W.  Rep.  11 14,  27  Ky.  L.  Rep. 
11171  Witten  v.  Bell,  etc.,  Co.,  85  S.  W.  Rep. 
1094,  27  Ky.  L.  Rep.  580;  Cincinnati,  etc.,  R. 
Co.  v.  Cook,  73  S.  W.  Rep.  765,  24  Ky.  L. 
Rep.  2152,  rehearing  denied  (Ky.  1903)  75  S. 
W.  Rep.  218;  Illinois  Cent.  R.  Co.  v.  Mercer, 
70  S.  W.  Rep.  287,  24  Ky.  L.  Rep.  908 ;  Daniels 
v.  Covington,  etc.,  El.  R.,  etc.,  Co.,  66  S.  W. 
Rep.  187,  23  Ky.  L.  Rep.  1800;  Sandy  River 
Cannel  Coal  Co.  v.  Caudill,  60  S.  W.  Rep.  180, 
22  Ky.  L.  Rep.  1175. 

Louisiana.  —  Williams  v.  Illinois  Cent.  R. 
Co.,  114  La.  13;  Ederle  v.  Vicksburg,  etc.,  R. 
Co.,  112  La.  728;  O'Donnell  v.  American  Mfg. 
Co.,  112  La.  720;  Carrierre  v.  McWilliams,  104 
La.  678. 

Massachusetts. — Jones  v.  New  York,  etc., 
R.  Co.,  184  Mass.  89;  Gaudet  v.  Stansfield, 
182  Mass.  451;  Bodwell  v.  Moore,  180  Mass. 
590. 

Minnesota.  —  Schus  v.  Powers-Simpson  Co., 
85  Minn.  447. 

Missouri.  —  Harff  v.  Green,  168  Mo.  308; 
Kaminski  v.  Tudor  Iron  Works,  167  Mo.  462; 
Rice  v.  Wabash  R.  Co.,  92  Mo.  App.  35  ;  Meily 
v.  St.  Louis,  etc.,  R.  Co.,  107  Mo.  App.  466; 
Rice  v.  Wabash  R.  Co.,  10 1  Mo.  App.  459. 

Nebraska.  —  Kitzberger  v.  Chicago,  etc.,  R. 
Co.,  (Neb.  1903)  93  N.  W.  Rep.  935. 

New  Jcrsev- —  Smith  v.  Erie  R.  Co.,  67  N.  J. 
L.  636. 

New  York.  —  Voegele  v.  Bardusch,  98  N.  Y. 
App.  Div.  127:  Mull  v.  Curtice  Bros.  Co.,  74 
N.  Y.  App.  Div.  561. 

North  Carolina.  —  Hicks  v.  Naomi  Falls  Mfg. 
Co.,  138  N.  Car.  319;  Stewart  v.  Van  Devyiter 
Carpet  Co.,  138  N.  Car.  60;  Pressly  v.  Dover 
Yarn  Mills,  138  N.  Car.  410;  Jones  v.  American 
Warehouse  Co.,  137  N.  Car.  337,  138  N.  Car. 
546. 

Ohio.  —  Wellston  Coal  Co.  v.  Smith,  65  Ohio 
St.  70,  87  Am.  St.  Rep.  547  ;  Lake  Shore,  etc., 
R.  Co.  v.  Callahan,  25  Ohio  Cir.  Ct.  115;  Jos- 
woyak  v.  Lake  Shore,  etc.,  R.  Co.,  4  Ohio  Dec. 
(Reprint)  317,  1  Cleve.  L.  Rep.  306. 

Oregon.  —  Stager  v.  Troy  Laundry  Co.,  38 
Oregon  480. 

South  Carolina.  —  Keys  v.  Winnsboro  Granite 
Co.,  72  S.  Car.  97 ;  Charping  v.  Toxaway  Mills, 
70  S.  Car.  470 ;  Scott  v.  Seaboard  Air  Line  R. 
Co.,  67  S.  Car.  136. 

Texas.  —  St.  Louis  Southwestern  R.  Co.  v. 
Rea,  (Tex.  1905)  87  S.  W.  Rep.  324,  reversing 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  428;  St. 
Louis  Southwestern  R.  Co.  v.  Arnold,  (Tex. 
Civ.  App.  1905)  87  S.  W.  Rep.  173;  Quinn  v. 
Galveston,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1904) 
84  S.  W.  Rep.  39s ;  Texas  Portland  Cement, 
etc.,  Co.  v.  Lee,  36  Tex.  Civ.  App.  482 ;  El 
Paso  Northeastern  R.  Co.  v.  Ryan,  36  Tex.  Civ. 
App.  190;  Consumers  Cotton  .Oil  Co.  v.  Gentry, 
.?5  Tex.  Civ.  App.  445;  International,  etc.,  R. 
Co.  v.  Villareal,  36  Tex.  Civ.  App.  532 ;  South- 
ern Pac.  R.  Co.  v.  Winton,  27  Tex.  Civ.  App. 
503;   Ft.  Worth,  etc.,  R.  Co.  v.   Kelley,  33 


Tex.  Civ.  App.  442;  Gulf,  etc.,  R.  Co.  v. 
Wilder,  33  Tex.  Civ.  App.  72;  St.  Louis,  etc., 
R.  Co.  v.  Skaggs,  32  Tex.  Civ.  App.  363  ;  An- 
drews v.  Jefferson  Cotton  Oil,  etc.,  Co.,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  342;  Texas,  etc., 
R.  Co.  v.  Maupin,  26  Tex.  Civ.  App.  385. 

Utah.  —  Fritz  v.  Western  Union  Tel.  Co.,  25 
Utah  263  ;  Ohlenkamp  v.  Union  Pac.  R.  Co.,  24 
Utah  232. 

Vermont.  —  La  Flam  v.  Missisquoi  Pulp  Co., 
74  Vt.  125;  Kilpatrick  v.  Grand  Trunk  R.  Co., 

72  Vt.  263. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Mann,  99 
Va.  180,  3  Va.  Sup.  Ct.  90;  Wise  Terminal  Co. 
v.  McCormick,  (Va.  1905)  51  S.  E.  Rep.  731  ; 
McDaniel  V.  Lynchburg  Cotton  Mills  Co.,  99 
Va.  146,  3  Va.  Sup.  Ct.  63. 

Washington.  —  Kirkham  v.  Wheeler-Osgood 
Co.,  39  Wash.  415;  Currans  v.  Seattle,  etc.,  R., 
etc.,  Co.,  34  Wash.  512. 

West  Virginia.  —  McCreery  v.  Ohio  River 
R.  Co.,  49  W.  Va.  301. 

Canada.  —  Robitaille  v.  White,  19  Quebec 
Super.  Ct.  431. 

Infant  Employees.  ■ —  It  has  been  held  that 
under  the  New  York  Labor  Law  (N.  Y.  Laws 
1897,  p.  477,  c.  415)  prohibiting  the  employ- 
ment of  children  under  the  age  of  fourteen 
years  in  factories,  the  contributory  negligence 
of  a  child  employed  in  a  factory  in  violation  of 
the  statute  cannot  be  urged  as  a  defense  to  a 
recovery  for  personal  injuries.  Lee  v.  Sterling 
Silk  Mfg.  Co.,  (Supm.  Ct.  Tr.  T.)  47  Misc.  (N. 
Y.)  182. 

Contributory  Negligence  of  Third  Person.  — 

The  contributory  negligence  of  the  plaintiff  or 
the  party  injured  is  usually  a  good  defense,  but 
the  fact  that  the  negligence  of  a  third  person 
contributed  with  that  of  the  master  to  cause  the 
injury  is  no  defense,  for  in  such  a  case  each 
of  the  wrongdoers  is  responsible  for  the  entire 
injury.  Neal  v.  St.  Louis,  etc.,  R.  Co.,  71  Ark. 
445- 

Contributory  Negligence  of  Fellow  Servant.  — 

See  the  title  Fellow  Servants,  vol.  12,  p.  905 

et  seq. 

1 37.  2.  When  Ordinary  Care  of  Master  Would 
Have  Averted  Accident — United  States. — ■ 
Texas,  etc.,  R.  Co.  v.  Putman,  (C.  C.  A.)  120 
Fed.  Rep.  754. 

Alabama.  —  Alabama  G.  S.  R.  Co.  7'.  Wil- 
liams, 140  Ala.  230  ;  Louisville,  etc.,  R.  Co.  r. 
Banks,  132  Ala.  471. 

Indiana.  —  Southern  Indiana  R.  Co.  v.  Fine. 
163  Ind.  617. 

Iowa.- — •  Morbey  v.  Chicago,  etc.,  R.  Co.,  116 
Iowa  84.  See  Kelley  v.  Chicago,  etc.,  R.  Co., 
118  Iowa  387. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Lowe, 
118  Ky.  260,  (Ky.  1902)  66  S.  W.  Rep.  736: 
Illinois  Cent.  R.  Co.  v.  Josey,  no  Ky.  342,  96 
Am.  St.  Rep.  455. 

Louisiana.  — ■  Davenport  v.  F.  B.  Dubach 
Lumber  Co.,  112  La.  943. 

Minnesota.  —  Murran  v.  Chicago,  etc.,  R.  Co., 
86  Minn.  470. 

Missouri.  —  Hinzeman  v.  Missouri  Pac.  R.  Co., 
182  Mo.  611  ;  Dale  v.  Hill  O'Meara  Constr.  Co., 
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(b)  Where   Master   or   Vice-Principal   Is   Guilty   of   Wilful   Negligence.  —  See 

See  notes  I,  2. 


137. 

note  6. 
138. 

108  Mo.  App.  90 ;  Payne  v.  Missouri  Pac.  R. 
Co.,  105  Mo.  App.  155- 

Nebraska.  —  New  Omaha  Thomson-Houston 
Electric  Light  Co.  v.  Baldwin,  62  Neb.  180.  • 

North  Carolina.  —  Lassiter  v.  Raleigh,  etc., 
R.  Co.,  133  N.  Car.  244;  Smith  v.  Atlanta,  etc., 
Air  Line  R.  Co.,  132  N.  Car.  819.  See  Lassiter 
v.  Raleigh,  etc..  R.  Co.,  137  N.  Car.  150. 

Ohio.  —  Erie  R.  Co.  v.  McCormick,  24  Ohio 
Cir.  Ct.  86. 

Texas.  —  Chicago,  etc.,  R.  Co.  v.  Williams, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  248;  San 
Antonio,  etc.,  R.  Co.  v.  Brock,  35  Tex.  Civ. 
App.  155  ;  St.  Louis,  etc.,  R.  Co.  v.  Skaggs,  32 
Tex.  Civ.  App.  363  ;  Chicago,  etc.,  R.  Co.  v. 
Long,  32  Tex.  Civ.  App.  40,  writ  of  error  denied 
97  Tex.  69  ;  Texas,  etc.,  R.  Co.  v.  Carter,  (Tex. 
Civ.  App.  1903)  73  S.  W.  Rep.  50;  Ft.  Worth, 
etc.,  R.  Co.  v.  Bowen,  95  Tex.  364  ;  Gulf,  etc., 
R.  Co.  v.  Roane,  33  Tex.  Civ.  App.  299,  revers- 
ing on  rehearing  (Tex.  Civ.  App.  1903)  75  S. 
W.  Rep.  845  ;  Galveston,  etc..  R.  Co.  v.  Jenkins, 
29  Tex.  Civ.  App.  440  ;  St.  Louis  Southwestern 
R.  Co.  v.  Jacobson,  28  Tex.  Civ.  App.  150.  See 
St.  Louis,  etc.,  R.  Co.  v.  Vestal,  (Tex.  Civ. 
App.  1905)  86  S.  W.  Rep.  790. 

Utah.  —  Coates  v.  Union  Pac.  R.  Co.,  24  Utah 
3°4- 

West  Virginia.  —  McCreery  v.  Ohio  River  R. 
Co.,  49  W.  Va.  301. 

Compare  Morehead  v.  Yazoo,  etc.,  R.  Co.,  84 
Miss.  112. 

Continuing  Negligence.  —  In  North  Carolina 
it  is  held  that  where  the  negligence  of  the 
master  is  a  continuing  negligence  there  can  be 
no  contributory  negligence  which  will  discharge 
the  master's  liability.  Orr  v.  Southern  Bell 
Telephone,  etc.,  Co.,  132  N.  Car.  691;  Fleming 
f.  Southern  R.  Co.,  131  N.  Car.  476. 

137.  3.  Negligent  Act  Committed  After  Knowl- 
edge of  Servant's  Danger.  —  Richmond  Locomotive 
Works  v.  Ramsey,  (C.  C.  A.)  131  Fed.  Rep. 
197  ;  Illinois  Cent.  R.  Co.  v.  Jones,  118  Ky.  158: 
Helm  v.  Missouri  Pac.  R.  Co.,  185  Mo.  212; 
Koons  v.  Kansas  City  Suburban  Belt  R.  Co.,  178 
Mo.  591;  Evans  v.  Wabash  R.  Co.,  178  Mo. 
508;  Jsmith  v.  Atlanta,  etc.,  R.  Co.,  130  N. 
Car.  344;  Stewart  v.  Southern  R.  Co.,  128  N. 
Car.  517;  Erie  R.  Co.  v.  McCormick,  69  Ohio 
St.  45 ;  Cardwell  v.  Gulf,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1905)  88  S.  W.  Rep.  422  ;  Dean  v. 
Oregon  R.,  etc.,  Co.,  38  Wash.  565.  See  Illinois 
Cent.  R.  Co.  v.  Stewart,  63  S.  W.  Rep.  596,  23 
Ky.  L.  Rep.  637  ;  Sharp  v.  Missouri  Pac.  R.  Co., 
161  Mo.  214. 

In  an  action  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  on  the  ground  that  the 
defendant  failed  to  take  any  measures  to  pro- 
tect the  deceased  from  the  consequences  of  his 
voluntary  intoxication  while  upon  one  of  its 
freight  trains  as  a  brakeman,  it  was  held  that 
the  trial  court  rightly  directed  a  verdict  for  the 
defendant,  because  the  evidence  failed  to  show 
that  its  train  employees  had  any  notice  or 
knowledge  of  the  condition  of  the  deceased. 
Parker  ?'.  Winona,  etc.,  R.  Co.,  83  Minn.  212. 

4.  Where  Accident  Could  Not  Have  Been  Averted 


by  Ordinary  Care. —  Illinois  Cent.  R.  Co.  v.  Men- 
cer,  80  S.  W.  Rep.  816,  25  Ky.  L.  Rep.  2250; 
Holland  v.  Seaboard  Air  Line  R.  Co.,  137  N. 
Car.  368 ;  Wise  Terminal  Co.  v.  McCormick, 
(Va.  1905)51  S.  E.  Rep.  731. 

Concurrent  Negligence.  —  It  has  been  held  that 
the  doctrine  is  not  to  be  applied  when  the  in- 
jury was  the  result  of  the  concurrent  negli- 
gence of  the  plaintiff  and  defendant.  Lake 
Shore,  etc.,  R.  Co.  v.  Callahan,  25  Ohio  Cir.  Ct. 
US- 

5.  Negligent  Act  of  Fellow   Servant.  —  See 

Bowling  Green  Stone  Co.  v.  Capshaw,  64  S.  W. 
Rep.  507,  23  Ky.  L.  Rep.  945. 

6.  Wilful  Negligeace.  —  Donk  Bros.  Coal,  etc., 
Co.  v.  Stroff,  200  111.  483,  affirming  100  111.  App. 
576;  Browne  v.  Siegel,  191  111.  226,  affirming 
90  111.  App.  49  ;  Sunnyside  Coal  Co.  v.  Center, 
100  111.  App.  546;  Himrod  Coal  Co.  v.  Adack, 
94  111.  App.  1  ;  Yazoo,  etc.,  R.  Co.  v.  Block,  86 
Miss.  426.  Compare  Denver,  etc.,  R.  Co.  v. 
Maydole,  33  Colo.  150. 

•  In  an  action  to  recover  under  the  Alabama 
Employer's  Liability  Act  (Ala.  Code.  §  1749) 
for  the  consequences  of  a  wanton,  wilful,  or  in- 
tentional wrong,  contributory  negligence  is  not 
a  defense.  Louisville,  etc.,  R.  Co.  v.  York,  128 
Ala.  305. 

Wilful  Violation  of  Statute  Requiring  Safe- 
guards in  Mines.  —  In  an  action  against  mine 
owners  by  a  servant  to  recover  for  personal  in- 
juries sustained  by  him  in  consequence  of  the 
wilful  disregard  of  statutory  provisions  requir- 
ing the  adoption  of  specified  safeguards  for  the 
protection  of  servants,  the  contributory  negli- 
gence of  the  plaintiff  is  not  a  defense.  Spring 
Valley  Coal  Co.  v.  Rowatt,  196  111.  156.  affirming 
96  111.  App.  248  ;  Western  Anthracite  Coal,  etc., 
Co.  v.  Beaver,  192  111.  333,  affirming  95  111.  App. 
95- 

Servant's  Knowledge  of  Negligent  Habit  or 
Reckless  Act.  —  It  has  been  said  that  the  rule  of 
nonliability  for  contributory  negligence,  in  case 
of  injuries  wantonly,  wilfully,  or  recklessly  in- 
flicted, does  not  apply  where  the  injured  person 
had  or  should  have  had  knowledge  of  the  grossly 
negligent  habit  or  the  impending  reckless  act  of 
the  injurer,  and  could  have  avoided  their  con- 
sequences by  prudence  and  caution  upon  his 
own  part.  Only  when  an  act  of  contributory 
negligence  is  performed  without  knowledge  or 
apprehension  that  the  reckless  and  wanton  con- 
duct of  another  will  or  may  conjoin  to  produce 
an  evil  effect  will  the  injured  person  be  re- 
lieved from  liability  for  the  result  of  his  own 
negligence.  Beal  v.  Atchison,  etc.,  R.  Co.,  62 
Kan.  250. 

1.  Gross  Negligence.  —  The  law  does 
not  permit  a  recovery  by  a  plaintiff  guilty  of 
contributory  negligence,  on  the  ground  that  the 
negligence  of  the  defendant  was  gross.  Noth- 
ing short  of  a  wilful  act  or  wilful  or  intentional 
neglect  of  duty  will  authorize  a  recovery  by  a 
plaintiff  guilty  of  negligence  contributing  to  the 
injury  complained  of.  Chicago,  etc.,  Coal  Co. 
v.  Moran,  210  III.  9,  affirming  judgment  no 
111.  App.  664. 
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I  lis.   c.  Right  to  Rely  on  Master's  Assurances  of  Safety.  —  See 

notes  4,  6. 

d.  Servant's  Negligence  Must  Be  Proximate  Cause  of 
Injury.  —  See  note  7. 


138.  2.  Sharp  v.  Missouri  Pac.  R.  Co.,  161 
Mo.  214. 

4.  Reliance  on  Master's  Assurances  of  Safety  — 

United  Stales.  —  Swensen  v.  Bender,  (C.  C.  A.) 
114  Fed.  Rep.  1  ;  Harder,  etc.,  Coal  Min.  Co.  v. 
Schmidt,  (C.  C.  A.)  104  Fed.  Rep.  282.  Com- 
part Dwyer  v.  Nixon,  (C.  C.  A.)  108  Fed.  Rep. 
75'- 

Illinois. — ■  Gundlach  v.  Schott,  192  III.  509, 
85  Am.  St.  Rep.  348,  affirming  95  111.  App. 
1 10. 

Kansas.  —  Wurtenberger  v.  Metropolitan  St. 
R.  Co.,  68  Kan.  642. 

Kentucky.  —  Dryden  v.  H.  E.  Pogue  Distillery 
Co.,  82  S.  W.  Rep.  262,  26  Ky.  L.  Rep.  528 ; 
Bcll-Coggeshall  Co.  v.  Lewis,  89  S.  W.  Rep. 
135,  28  Ky.  L.  Rep.  149;  Smith  v.  Kentucky 
Lumber  Co.,  78  S.  W.  Rep.  120,  25  Ky.  L.  Rep. 
1386;  Crabtree  Coal  Min.  Co.  v.  Sample,  72  S. 
VV.  Rep.  24,  24  Ky.  L.  Rep.  1703;  East  Jellico 
Coal  Co.  v.  Stewart,  68  S.  W.  Rep.  624,  24  Ky. 
L.  Rep.  420;  Wake  v.  Price,  58  S.  W.  Rep.  519, 
22  Ky.  L.  Rep.  696.  See  Illinois  Cent.  R.  Co. 
v.  Langan,  116  Ky.  318. 

Massachusetts.  —  Lynch  v.  M.  T.  Stevens, 
etc.,  Co.,  187  Mass.  397;  Lord  v.  Wakefield,  185 
Mass.  214;  Mahoney  v.  Bay  State  Pink  Granite 
Co.,  184  Mass.  287.  See  Brady  v.  New  York, 
etc.,  R.  Co.,  184  Mass.  225  ;  O'Brien  v.  Nute- 
Hallctt  Co.,  177  Mass.  422. 

Missouri.  —  Cole  v.  St.  Louis  Transit  Co., 
183  Mo.  81;  Curtis  v.  McNair,  173  Mo.  270; 
Connolly  v.  St.  Joseph  Press  Printing  Co.,  166 
Mo.  447  ;  Duerst  v.  St.  Louis  Stamping  Co.,  163 
Mo.  607  ;  Haworth  v.  Mineral  Belt  Telephone 
Co.,  105  Mo.  App.  161  ;  Stalzer  v.  Jacob  Dold 
Packing  Co.,  84  Mo.  App.  565. 

Montana. — -Allen  v.  Bell,  32  Mont.  69. 

New  York.  —  Wolf  v.  Devitt,  83  N.  Y.  App. 
Div.  42,  affirmed  without  opinion  179  N.  Y.  569. 
See  Dyer  v.  Brown,  64  N.  Y.  App.  Div.  89, 
appeal  dismissed  170  N.  Y.  616. 

Pennsylvania.  —  Schiglizzo  v.  Dunn,  21 1  Pa. 
St.  253,  107  Am.  St.  Rep.  549. 

South  Carolina.  —  Keys  v.  Winnsboro  Gran- 
ite Co.,  72  S.  Car.  97. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Fit?pat- 
rick,  (Tex.  Civ.  App.  1904)  83  S.  W.  Rep. 
/106.  See  International,  etc.,  R.  Co.  v.  Royal, 
("Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  713. 

See  Roberti  v.  Anderson,  27  Nev.  396  :  Maurcr 
v.  Gould,  (N.  J.  1904)  59  Atl.  Rep.  28.  affirmed 
without  opinion  (N.  J.  1905)  60  Atl.  Rep. 
1 134;  McCord  v.  Southern  R.  Co.,  130  N.  Car. 
491.  Compare  Purkey  v.  Southern  Coal,  etc., 
Co..  57  W.  Va.  595. 

6.  McCormick  Harvesting  Mach.  Co.  v.  Liter, 
66  S.  W.  Rep.  761,  23  Ky.  L.  Rep.  2154; 
Neeley  v.  Southwestern  Cotton  Seed  Oil  Co., 
13  Okla.  356;  Ft.  Worth  Iron  Works  v. 
Stokes,  33  Tex.  Civ.  App.  2t8. 

7.  Servant's  Negligence  Must  Be  Proximate 
Cause  —  United  States.  —  Tullis  v.  Lake  Erie, 
etc.,  R.  Co.,  (C.  C.  A.)  105  Fed.  Rep.  554. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Howell. 


208  111.  155,  affirming  109  111.  App.  546;  Chi- 
cago, etc.,  R.  Co.  v.  Camper,  199  111.  569. 

Iowa.  —  Wilder  v.  Great  Western  Cereal  Co., 
(Iowa  1905)  104  N.  W.  Rep.  434. 

Louisiana.  —  Davenport  v.  F.  B.  Dubach 
Lumber  Co.,  112  La.  943.  See  McGinn  v.  Mc- 
Cormick, 109  La.  396;  Moore  v.  W.  R.  Picker- 
ing Lumber  Co.,  105  La.  504. 

Massachusetts.  —  Smith    v.  Thomson-Hous- 
ton Electric  Co.,  188  Mass.  371. 

Michigan.  —  Milbourne  v.  Arnold  Electric 
Power,  etc.,  Co.,  (Mich.  1905)  103  N.  W.  Rep. 
821,  12  Detroit  Leg.  N.  177. 

Minnesota.  —  Chittick  v.    Minneapolis,  etc., 
R.  Co.,  88  Minn.  11. 

Missouri.  —  Lee  v.  St.  Louis,  etc.,  R.  Co., 
112  Mo.  App.  372.  See  Dale  v.  Hill  O'Meara 
Constr.  Co.,  108  Mo.  App.  90;  Rice  v.  Wabash 
R.  Co.,  92  Mo.  App.  35. 

New  Hampshire.  —  Stone  v.  Boscawen  Mills, 
71  N.  H.  288. 

North  Carolina.  —  Wisenhant  v.  Southern  R. 
Co.,  137  N.  Car.  349;  Lindsay  v.  Norfolk,  etc., 
R.  Co.,  132  N.  Car.  59. 

Ohio.  —  Wellston  Coal  Co.  v.  Smith,  65  Ohio 
St.  70,  87  Am.  St.  Rep.  547. 

Rhode  Island.  —  Desrosiers  v.  Bourn,  26  R. 
I.  6,  reargumcnt  denied  26  R.  I.  156. 

South  Carolina.  —  Anderson  v.  Southern  R. 
Co.,  70  S.  Car.  490 ;  Bodie  v.  Charleston,  etc., 
R.  Co.,  61  S.  Car.  468;  Lourimore  v.  Palmer 
Mfg.  Co.,  60  S.  Car.  153;  Youngblood  v.  South 
Carolina,  etc.,  R.  Co.,  60  S.  Car.  9. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Melville,  (Tex. 
Civ.  App.  1905)  87  S.  W.  Rep.  863;  St.  Louis 
Southwestern  R.  Co.  v.  Rea,  (Tex.  1905)  87 
S.  W.  Rep.  324,  reversing  (Tex.  Civ.  App. 
1004)  84  S.  W.  Rep.  428;  Missouri,  etc.,  R. 
Co.  v.  Purdy,  98  Tex.  557;  Texas,  etc..  R.  Co. 
v.  Kelly,  34  Tex.  Civ.  App.  21,  affirmed  98  Tex. 
123  ;  Consumers  Cotton  Oil  Co.  v.  Gentry,  35  Tex.  ' 
Civ.  App.  44s  ;  Houston,  etc.,  R.  Co.  v.  Turner, 
34  Tex.  Civ.  App.  397 ;  Gulf,  etc.,  R.  Co.  v. 
Cooper,  33  Tex.  Civ.  App.  319:  Texas  Cent.  R. 
Co.  v.  Bender,  32  Tex.  Civ.  App.  568  ;  Rea  v. 
St.  Louis  Southwestern  R.  Co.,  (Tex.  Civ.  App. 
1903)  73  S.  W.  Rep.  555  :  San  Antonio,  etc..  R. 
Co.  v.  Ankerson,  31  Tex.  Civ.  App.  327;  Gal- 
veston, etc.,  R.  Co.  v.  Pendleton,  30  Tex.  Civ. 
App.  431  ;  Missouri,  etc.,  R.  Co.  v.  Johnson, 
(Tex.  Civ.  App.  1901)  67  S.  W.  Rep.  769;  In- 
ternational, etc.,  R.  Co.  v.  Vinson,  28  Tex.  Civ. 
App.  247.  See  Gulf,  etc.,  R.  Co.  v.  Hill,  29 
Tex.  Civ.  App.  12;  Galveston,  etc.,  R.  Co.  v. 
McAdams,  (Tex.  Civ.  App.  1905)  84  S.  W. 
Rep.  1076. 

Virginia.  —  Norfolk,  etc..  R.  Co.  v.  Cromer, 
99  Va.  763,  3  Va.  Sup.  Ct.  502. 

Canada.  —  Godwin  v.  Newcombe,  1  Ont.  L. 
Rep.  525. 

It  has  been  held  that  the  test  of  contributory 
negligence  is  whether  or  not  the  want  of  care 
directly  contributes  to  the  injury,  not  whether 
or  not  it  is  a  more  proximate  cause  of  it  than 
the  negligence  of  the  defendant.    If  it  directly 
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139.  e.  Application  of  Genei 
with  Knowledge  of  Defects  and  Dangers. 

140.  See  note  i. 
(2)  Failure  to  Use  Appliances 

contributes  to  the  injury,  it  is  fatal  to  the 
plaintiff's  recovery  although  the  negligence  of 
the  defendant  may  be  the  more  proximate- 
cause  of  it.  Gilbert  v.  Burlington,  etc.,  R. 
Co.,  (C.  C.  A.)  128  Fed.  Rep.  529,  affirming 
123  Fed.  Rep.  832. 

139.  1.  Obvious  Dangers — United  Stales. — 
Kilpatrick  v.  Choctaw,  etc.,  R.  Co.,  195  U.  S. 
624;  National  Biscuit  Co.  v.  Nolan,  (C.  C.  A.) 
138  Fed.  Rep.  6. 

Alabama.  —  Shea  v.  Manning,  141  Ala.  628. 

Arkansas.  —  King-Ryder  Lumber  Co.  V. 
Cochran,  71  Ark.  55;  Kansas,  etc.,  Coal  Co.  v. 
Chandler,  71  Ark.  518. 

Colorado.  —  Greeley  v.  Foster,  32  Colo.  292. 

Delaware.  —  Strattner  v.  Wilmington  City 
Electric  Co.,  3  Penn.  (Del.)  245. 

Indiana.  —  Republic  Iron,  etc.,  Co.  v.  Jones, 
32  Ind.  App.  189  ;  L.  T.  Dickason  Coal  Co.  v. 
Peach,  32  Ind.  App.  33. 

Iowa.  —  Geesen  v.  Saguin,  115  Iowa  7. 

Kansas.  —  Beal  v.  Atchison,  etc.,  R.  Co.,  62 
Kan.  250. 

Maine.  —  Babb  v.  Oxford  Paper  Co.,  99  Me. 
298. 

Massachusetts.  —  Droney  v.  Doherty,  186 
Mass.  205;  Tiffaney  v.  Hathaway,  182  Mass. 
431;  Dobbins  v.  Lang,  181  Mass.  397;  Barry  v. 
New  York  Biscuit  Co.,  177  Mass.  449;  Silvia 
v.  Wampanoag  Mills,  177  Mass.  194. 

Minnesota.  —  Gray  v.  Commutator  Co.,  85 
Minn.  463 ;  Ready  v.  Peavy  Elevator  Co.,  89 
Minn.  154;  Hitchcock  v.  Railway  Transfer  Co., 
81  Minn.  352. 

Missouri.  —  Whaley  v.  Coleman,  113  Mo. 
App.  594;  Curtis  v.  McNair,  173  Mo.  270; 
Harff  v.  Green,  168  Mo.  308;  Minnier  V. 
Sedalia,  etc.,  R.  Co.,  167  Mo.  99;  Pauck  v.  St. 
Louis  Dressed  Beef,  etc.,  Co.,  159  Mo.  467; 
McKee  v.  Chicago,  etc.,  R.  Co.,  96  Mo.  App. 
671  ;  Adams  v.  Kansas,  etc.,  Coal  Co.,  85  Mo. 
App.  486  ;  Adolff  v.  Columbia  Pretzel,  etc.,  Co., 
100  Mo.  App.  199. 

Nebraska.  —  Fielding  v.  Chicago,  etc.,  R. 
Co.,  (Neb.  1904)  101  N.  W.  Rep.  1022;  Weed 
v.  Chicago,  etc.,  R.  Co.,  (Neb.  1904)  99  N.  W. 
Rep.  827. 

New  lersey.  —  Gill  v.  National  Storage  Co., 
70  N.  J.  L.  53  ;  McDonald  v.  Standard  Oil  Co., 
69  N.  J.  L.  445. 

New  York.  —  Mullins  v.  Manhat'an  Brass 
Co.,  (Supm.  Ct.  App.  T.)  47  Misc.  (N.  Y.) 
138;  Vykcss  v.  Duncan  Co.,  88  N.  Y.  App.  Div. 
129;  Skapura  v.  National  Sugar  Refining  Co., 
83  N.  Y.  App.  Div.  21  ;  Szotak  v.  Berwind- 
White  Coal  Min.  Co.,  (N.  Y.  City  Ct.  Gen.  T.) 
36  Misc.  (N.  Y.)  98. 

North  Carolina.  —  Harrill  v.  South  Carolina, 
etc.,  Extension  R.  Co.,  135  N.  Car.  6ot. 

Ohio.  —  Wellston  Coal  Co.  v.  Smith,  65  Ohio 
St.  70,  87  Am.  St.  Rep.  547;  Gensen  v.  Ohio 
Oil  Co.,  12  Ohio  Cir.  Dec.  10,  22  Ohio  Cir.  Ct. 
276. 

Pennsylvania.  —  Michael  v.  Henry,  209  Pa. 
St.  213;  Doyle  V.  Pittsburg  Waste  Co.,  204  Pa. 


^al  Rules  Stated  —  (i)  Working 
—  See  note  1. 

Furnished.  —  See  note  3. 

St.  618;  Lehman  v.  Carbon  Steel  Co.,  204  Pa. 
St.  612. 

Rhode  Island. — Russell  v.  Riverside  Worsted 
Mills,  24  R.  I.  591. 

Texas.  —  St.  Louis  Southwestern  R.  Co.  v. 
Rea,  (Tex.  1905)  87  S.  W.  Rep.  324,  reversing 
(lex.  Civ.  App.  1904)  84  S.  W.  Rep.  428;  In- 
ternational, etc.,  R.  Co.  v.  Royal,  (Tex.  Civ. 
App.  1904)  83  S.  W.  Rep.  713;  Ft.  Worth,  etc., 
R.  Co.  v.  Gilstrap,  25  Tex.  Civ.  App.  304. 

Vermont.  —  Kilpatrick  v.  Grand  Trunk  R. 
Co.,  74  Vt.  288. 

Washington.  —  Lynch  v.  North  Yakima,  37 
Wash.  657;  Griffiths  v.  Craney,  38  Wash.  90; 
Johnson  v.  Anderson,  etc..  Lumber  Co.,  31 
Wash.  554!  Robare  v.  Seattle  Traction  Co.,  24 
Wash.  577.  Compare  Hall  v.  West,  etc.,  Mill 
Co.,  39  Wash.  447. 

Wisconsin.  —  Pautz  v.  Plankinton  Packing 
Co.,  118  Wis.  47;  Koepcke  v.  Wisconsin  Bridge, 
etc.,  Co.,  116  Wis.  92. 

But  in  Osborne  v.  Alabama  Steel,  etc.,  Co., 
135  Ala.  571,  it  was  said:  "An  employee  may 
be  negligent  in  failing  to  give  notice  of  defects 
in  his  employer's  ways,  works,  plant,  or  ma- 
chinery, when  to  do  so  is  necessary  for  his  own 
protection,  and  he  may  be  negligent  also  in  the 
manner  of  prosecuting  his  work  by  failing  to  use 
due  care  to  avoid  danger  created  by  the  defects  ; 
but  his  mere  continuance  in  the  service  for 
which  he  was  employed,  though  with  knowledge 
of  such  defects  and  danger,  cannot,  as  between 
him  and  the  employer,  be  accounted  an  act  of 
negligence.  The  employer  cannot  treat  as  a 
breach  of  duty,  but  is  held  to  sanction,  that 
which  by  contract  of  employment  he  has  re- 
quired the  employee  to  do." 

It  has  been  held  that  a  servant  is  not  gu'lty 
of  contributory  negligence  in  continuing  in  the 
employment  unless  the  danger  is  great  enough 
to  deter  a  man  of  ordinary  prudence.  Dean  <•. 
St.  Louis  Woodenware  Works,  106  Mo.  App. 
167. 

140.  1.  Defects  Discoverable  by  Exercise  of 
Ordinary  Prudence.  —  Flockhart  v.  Hocking  Coal 
Co.,  126  Iowa  576;  Wellston  Coal  Co.  v.  Smith, 
65  Ohio  St.  70,  8,7  Am.  St.  Rep.  547. 

If  the  defect  or  danger  is  open  and  obvious, 
though  it  exists  through  the  employer's  negli- 
gence, an  employee  of  mature  years  will  be 
presumed  to  have  knowledge  of  it,  and  though 
the  employer  may  have  been  negligent  in  the 
matter,  the  employee  is  also  guilty  of  negli- 
gence in  accepting  or  continuing  in  the  service, 
and  this  become?  equivalent  to  contributory 
negligence  which  prevents  a  recovery.  Bodcll 
v.  Brazil  Block  Coal  Co.,  25  Ind.  App.  654. 

A  servant  is  not  chargeable  with  contributory 
negligence  simply  because  of  working  around  un- 
covered cogwheels,  unless  the  danger  was  so 
great  that  a  prudent  person  of  his  years  and 
capacity  would  have  declined  to  face  it.  Bair 
v.  Heibel,  103  Mo.  App.  621. 

3.  Neglect  to  Use  Appliances  Furnished.  — 
Alaska  United  Gold  Min.  Co.  v.  Musct,  (C.  C. 
A.)  114  Fed.  Rep.  66;  Binion  v.  Georgia  South- 
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l-lO.  (3)  Using  Defective  Appliances  When  Sufficient  Appliances  Are 
Furnished.  —  See  note  4. 

I  ll,    (4)  Using  Appliances  Known  to  Be  Dangerous.  —  See  note  1. 

(5)  Unauthorized  or  Improper  Use  of  Appliances.  —  See  note  2. 


trn,  etc.,  R.  Co.,  118  Ga.  582;  Frink  v.  Potts, 
105  111.  App.  92;  Wabash  R.  Co.  v.  Propst,  92 
111.  App.  485;  Crane  v.  Chicago,  etc.,  R.  Co., 
124  Iowa  81;  East  Jollico  Coal  Co.  v.  Golden, 
79  S.  \V.  Rep.  291,  25  Ky.  L.  Rep.  2056;  Car- 
rierre  v.  McWilliams,  104  La.  678;  McGinty  v. 
Waterman,  93  Minn.  242;  Anderson  v.  For- 
rester-Nace  Box  Co.,  103  Mo.  App.  382;  Hart 
v.  Alleghany  County  Light  Co.,  201  Pa.  St.  234; 
Laporte  V.  Cook,  22  R.  I.  554  ;  Keys  v.  Winns- 
boro  Granite  Co.,  72  S.  Car.  97 ;  Nashville 
Spoke,  etc.,  Co.  v.  Thomas,  114  Tenn.  458;  St. 
Louis  Southwestern  R.  Co.  v.  Barrett,  (Tex. 
Civ.  App.  1903)  72  S.  W.  Rep.  884.  See 
Wagner  v.  New  York,  etc.,  R.  Co.,  93  N.  Y. 
App.  Div.  14.  Compare  Lynch  v.  M.  T. 
Stevens,  etc.,  Co.,  187  Mass.  397. 

Application  of  Rule  —  Failure  to  Use  Props  Fur- 
nished to  Hold  Up  Roof  of  Mine.  — ■  L.  T.  Dick- 
ason  Coal  Co.  v.  Peach,  32  Ind.  App.  33. 

Failure  to  Attach  Guy  Lines  to  Pile  Driver.  — 
Illinois  Cent.  R.  Co.  v.  Swift,  213  111.  307. 

Failure  of  Servant  Working  on  Emery  Wheel  to 
Use  Goggles  Provided  by  Master.  —  Munn  v.  L. 
Wolff  Mfg.  Co.,  94  111.  App.  122. 

Failure  of  Servant  to  Use  Automatic  Coupler.  — 
The  Act  of  March  2,  1893,  27  U.  S.  Stat,  at  L. 
c.  196,  p.  351,  which  makes  it  the  duty  of  com- 
mon carriers  to  equip  their  cars  engaged  in 
interstate  traffic  with  couplers  which  can  be 
uncoupled  "  without  the  necessity  of  men  going 
between  the  ends  of  the  cars,"  imposes  upon 
the  employees  the  correlative  duty  of  using 
these  couplers  when  furnished,  and  of  refrain- 
ing from  unnecessarily  going  between  the  ends 
of  cars  to  uncouple  them.  A  failure  of  a  ser- 
vant to  discharge  this  duty,  which  directly 
contributes  to  his  injury,  is  fatal  to  an  action 
for  damages  on  account  of  it.  Gilbert  v.  Bur- 
lington, etc.,  R.  Co.,  (C.  C.  A.)  128  Fed.  Rep. 
529,  affirming  123  Fed.  Rep.  832. 

It  seems  that  where  cars  are  equipped  with 
automatic  couplers,  which  are  in  working  order 
and  can  reasonably  be  used,  it  is  negligence  on 
the  part  of  an  employee  to  ignore  the  safety 
appliance  provided,  and  resort  to  the  method 
formerly  in  use,  obviously  more  dangerous,  of 
stepping  between  moving  cars,  within  the  rail, 
for  the  purpose  of  making  a  coupling  or  un- 
coupling. Pierson  v.  Chicago,  etc.,  R.  Co.,  127 
Iowa  13. 

1 40.  4.  Unnecessarily  Using  Defective  Appli- 
ances.— -Herbert  v.  Wiggins  Ferry  Co.,  107  Mo. 
App.  287 ;  O'Dowd  V.  Burnham,  19  Pa.  Super. 
Ct.  464 ;  O'Brien  v.  Missouri,  etc.,  R.  Co.,  36 
Tex.  Civ.  App.  528.  See  Lee  v.  Kansas  City 
Gas  Co.,  91  Mo.  App.  612;;  Higgins  v.  Southern 
Pac.  Co.,  26  Utah  164. 

111.  I.  Attempt  to  Use  Appliances  Known  to 
Be  Dangerous.  —  Musser-Sauntry  Land,  etc.,  Co. 
v.  Brown,  (C.  C.  A.)  126  Fed.  Rep.  141  ;  Droney 
v.  Doherty,  186  Mass.  205:  Whaley  v.  Coleman, 
1T3  Mo.  App.  594;  Blundell  v.  Wm.  A.  Miller 
Elevator  Mfg.  Co.,  189  Mo.  552  :  Sheperd  v.  St. 
Louis  Transit  Co.,  189  Mo.  362;  Dunkerley  v. 


Webendorfer  Mach.  Co.,  71  N.  J.  L.  60;  War- 
szawski  v.  McWilliams,  64  N.  Y.  App.  Div.  63  ; 
Cleary  v.  Long  Island  R.  Co.,  54  N.  Y.  App. 
Div.  284 ;  Elmore  v.  Seaboard  Air  Line  R.  Co., 
130  N.  Car.  506,  rehearing  131  N.  Car.  569,  sec- 
ond rehearing  132  N.  Car.  865  ;  Neeley  v.  South- 
western  Cotton  Seed  Oil  Co.,  13  Okla.  356; 
San  Antonio  Sewer  Pipe  Co.  v.  Noll,  (Tex.  Civ. 
App.  1904)  83  S.  W.  Rep.  900;  Bell  s\  Gulf,  etc.. 
R.  Co.,  (Tex.  Civ.  App.  1904)  81  S.  W.  Rep. 
134;  Virginia  Portland  Cement  Co.  v.  Luck,  103 
Va.  427. 

Mere  knowledge  of  a  defect  which  is  not  of 
such  a  character  as  to  indicate  danger  in  the 
use  of  the  appliance,  does  not  necessarily  charge 
the  servant  with  contributory  negligence.  In- 
ternational, etc.,  R.  Co.  v.  Jourdan,  (Tex.  Civ. 
App.  1904I  84  S.  W.  Rep.  266. 

In  Missouri  it  is  held  that  if  the  condition  of 
the  appliance  is  such  that  the  servant  might 
leasonably  suppose  that  he  could  safely  use  it 
by  taking  due  care,  he  is  not  chargeable  with 
contributory  negligence  for  continuing  to  use 
it.  Cole  v.  St.  Louis  Transit  Co.,  183  Mo.  81  ; 
Lee  v.  St.  Louis,  etc.,  R.  Co.,  112  Mo.  App. 
372  ;  Herbert  v.  Mound  City  Boot,  etc.,  Co.,  90 
Mo.  App.  305.  See  supra,  this  title,  the  cases 
supplementing  page  127,  note  1. 

2.  Unauthorized  or  Improper  Use  of  Appliances 
—  United  States.  —  Debro  v.  James  Lee's  Sons 
Co.,  130  Fed.  Rep.  385.  But  compare  Dunn  v. 
New  York,  etc.,  R.  Co.,  (C.  C.  A.)  107  Fed.  Rep. 
666. 

California.  —  Gribben  v.  Yellow  Aster  Min., 
etc.,  Co.,  142  Cal.  248. 

Illinois.  —  O'Donnell  v.  MacVeagh,  205  111. 
23  ;  Chicago,  etc.,  R.  Co.  v.  Van  Every,  101  111. 
App.  451. 

Kentucky.  —  Bush  v.  Grant,  61  S.  W.  Rep. 
363,  22  Ky.  L.  Rep.  1766;  Illinois  Cent.  R.  Co. 
v.  Mercer,  88  S.  W.  Rep.  1054,  28  Ky.  L.  Rep.  3. 

Maine.  —  Moore  v.  Stetson,  96  Me.  197. 

Massachusetts.  —  Barry  v.  New  York  Biscuit 
Co.,  177  Mass.  449;  Gillette  v.  General  Electric 
Co.,  187  Mass.  1. 

Missouri.  —  Holmes  v.  Brandenbaugh,  172 
Mo.  53;  Beymer  v.  Hammond -Packing  Co.,  106 
Mo.  App.  726.  See  Blundell  v.  Wm.  A.  Miller 
Elevator  Mfg.  Co.,  180  Mo.  552;  Franklin  v. 
Missouri,  etc.,  R.  Co.,  97  Mo.  App.  473.  Com- 
pare Brimer  v.  Chicago,  etc.,  R.  Co.,  109  Mo. 
App.  493. 

Nc7v  Jersev.  — ■  Snyder  v.  J.  S.  Rogers  Co.,  69 
N.  J.  L.  347-' 

New  York.  —  Hoehn  v.  Lautz,  94  N.  Y.  App. 
Div.  14;  Wagner  v.  New  York,  etc.,  R.  Co..  93 
N.  Y.  App.  Div.  14. 

North  Carolina.  —  Covington  7'.  Smith  Furni- 
ture Co.,  138  N.  Car.  374:  Stewart  7'.  Van  De- 
venter  Carpet  Co.,  138  N.  Car.  60.  Sec  Meekins 
v.  Norfolk,  etc..  R.  Co.,  127  N.  Car.  29. 

Texas.  —  O'Brien  v.  Missouri,  etc.,  R.  Co.,  36 
Tex.  Civ.  App.  528. 

See  supra,  the  cases  supplementing  page  78, 
note  2.  ' 
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141.    (6)  Disregard  of  Warnings  or  Signals.  —  See  notes  3,  4. 
143.    (7)  Failure  to  Give  Notice  of  Dangerous  Position.  —  See  note  1. 
(8)  Neglect  of  Servant  to  Inspect  and  Repair.  —  See  note  2. 


Careless   Use   of    Appliance.  —  Laudeman.  v. 
Ryan,  209  Pa.  St.  3. 
Failure  to  Make  Fast  the  Ends  of  Skids.  —  Mc- 

Kenna  Steel  Working  Co.  v.  Lewis,  111  Fed. 
Rep.  320,  49  C.  C.  A.  369. 

ShLting  Cars  by  Kicking-back  Process.  —  Shift- 
ing cars  by  means  of  the  kicking-back  process 
is  not  necessarily  at  all  times  an  act  of  negli- 
gence per  se,  even  though  there  may  be  a 
safer  method  of  shifting  them.  Florida  Cent., 
etc.,  R.  Co.  v.  Mooney,  45  Fla.  286. 

14i.  3.  Disregard  of  Warnings  or  Signals 
—  United  States.  —  The  Esperanza,  133  Fed. 
Rep.  1015;  Kilpatrick  v.  Choctaw,  etc.,  R.  Co., 
195  U.  S.  624;  Chicago  G.  W.  R.  Co.  v.  Roddy, 
(C.  C.  A.)  131  Fed.  Rep.  712;  The  Frey,  113 
Fed.  Rep.  1003. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Mize, 
71  Ark.  159. 

Connecticut.  —  Hyde  v.  Mendel,  75  Conn. 
140. 

Delaware.  —  Punkowski  v.  New  Castle 
Leather  Co.,  4  Penn.  (Del.)  544.  See  Boyd  v. 
Blumenthal,  3  Penn.  (Del.)  564. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Myers,  95 
111.  App.  578 ;  Tri-City  R.  Co.  v.  Killeen,  92  111. 
App.  57- 

Indiana.  —  Baltimore,  etc.,  R.  Co.  v.  Clapp, 
35  Ind.  App.  403. 

Kentucky  —  Hollingsworth  v.  Pineville  Coal 
Co.,  74  S.  W.  Rep.  205,  24  Ky.  L.  Rep.  2437  ; 
Shannon  v.  Louisville,  etc.,  R.  Co.,  70  S.  W. 
Rep.  626,  24  Ky.  L.  Rep.  1083. 

Louisiana.  —  Govan  v.  New  Orleans,  etc.,  R. 
Co.,  in  La.  125. 

Maine.  —  Erickson  v.  Monson  Consol.  Slate 
Co.,  ioo  Me.  107. 

Massachusetts.  —  Slade  v.  Beattie,  186  Mass. 
267. 

Minnesota.  —  Hitchcock  v.  Railway  Transfer 
Co.,  81  Minn.  352. 

Neu  York.  —  Sheehan  v.  Standard  Gas  Light 
Co.,  87  N.  Y.  App.  Div.  174. 

Ohio. —  Diamond  Rubber  Co.  v.  McClurg,  26 
Ohio  Cir.  Ct.  481  ;  Wheeling,  etc.,  R.  Co.  v. 
Fisher,  25  Ohio  Cir.  Ct.  566. 

Pennsylvania.  —  Schlcmmer  v.  Buffalo,  etc., 
R.  Co.,  207  Pa.  St.  198. 

Texas.  — Ft.  Worth,  etc.,  R.  Co.  v.  Robinson, 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  410. 

See  Green  v.  Barnes  Mfg.  Co.,  69  N.  J.  L.  596. 

4.  Warnings  or  Signals  Repeatedly  Given.  — 
Johnson  v.  Bridgeport  Deoxidized  Bronze,  etc., 
Co.,  135  Fed.  Rep.  216;  Street  v.  Norfolk,  etc., 
R.  Co.,  101  Va.  746. 

Wl.  1.  Neglect  to  Notify  of  Dangerous  Posi- 
tion.—  Brown  Hoisting,  etc.,  Marh.  Co.  v.  Ben- 
nett, 96  III.  App.  514;  Bowling  Green  Stone  Co. 
v.  Capshaw,  64  S.  W.  Rep.  507,  23  Ky.  L.  Rep. 
045;  Riley  v.  Banner  Lumber  Co..  109  La.  274; 
Dickey  v.  Dickey,  1 1 1  Mo.  App.  304 ;  Whitley 
v.  Chicago,  etc.,  R.  Co.,  100  Mo.  App.  123;  Fay 
v.  Chicago,  etc.,  R.  Co.,  (Neb.  1003)  96  N.  W. 
Rep.  638.  Compare  Sorcnson  v.  Oregon  Power 
Co.,  (Oregon  1905)  82  Pac.  Rep.  10. 

2.  Servant's  Failure  to  Inspect  and  Repair  -  - 
United  Stales.  —  Mexican  Cent.  R.  Co.  v.  Hcn- 
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derson,  114  Fed.  Rep.  892,  52  C.  C.  A.  512. 
See  Western  Union  Tel.  Co.  v.  Tracy,  (C.  C. 
A.)  114  Fed.  Rep.  282. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Merriman, 
95  111.  App.  628  ;  Illinois  Cent.  R.  Co.  v.  Bars- 
low,  94  111.  App.  206. 

Kentucky.  —  George  Weidemann  Brewing  Co. 
v.  Wood,  (Ky.  1905)  87  S.  W.  Rep.  772,  fol- 
lowed in  Herman  v.  George  Weidemann  Brew- 
ing Co.,  87  S.  W.  Rep.  775,  27  Ky.  L.  Rep.  10 16. 

Michigan.  —  Krimmel  v.  Edison  Illuminating 
Co.,  130  Mich.  613,  9  Detroit  Leg.  N.  134. 

Missouri.  —  Roberts  v.  Missouri,  etc.,  Tele- 
phone Co.,  166  Mo.  370;  Kelley  Chicago,  etc., 
R.  Co.,  105  Mo.  App.  365. 

Nebraska.  —  New  Omaha  Thompson-Houston 
Electric  Light  Co.  v.  Rombold,  68  Neb.  54.  72. 
citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  142. 

New  York. —  Kilkin  v.  New  York  Cent.,  etc., 
R.  Co.,  76  N.  Y.  App.  Div.  529,  affirmed  without 
opinion  177  N.  Y.  566. 

Pennsylvania.  —  Hart  v.  Allegheny  County 
Light  Co.,  201  Pa.  St.  234. 

South  Carolina.  - — Keys  v.  Winr  ;boro  Gi  anite 
Co.,  72  S.  Car.  97. 

Utah.  —  Smith  v.  Centennial  Eureka  Min. 
Co.,  27  Utah  307. 

Virginia.  —  Atlantic,  etc.,  R.  Co.  v.  West,  101 
Va.  13. 

Washington.  —  Griffiths  i>.  Craney,  38  Wash. 
90. 

Wisconsin.  —  Kramer  v.  Willy,  109  Wis.  602. 

See  Hencke  v.  Ellis.  110  Wis.  532;  Wy- 
man  v.  Clark,  180  Mass.  173;  Drum  v.  New 
England  Cotton  Yarn  Co.,  :8o  Mass.  113; 
Bartley  v.  Howell,  82  Minn.  382;  Murphy  v. 
Grand  Trunk  R.  Co.,  (N.  H.  igo4)  58  Atl.  Rep. 
835.  Compare  Olney  v.  Boston,  etc.,  R.  Co., 
71  N.  H.  427  ;  McGarrity  v.  New  York,  etc.,  R. 
Co.,  25  R.  I.  269;  Dupree  v.  Tamborilla,  27 
Tex.  Civ.  App.  603  ;  San  Antonio,  etc.,  R.  Co. 
v.  Lindsey,  27  Tex.  Civ.  App.  316;  Galveston, 
etc.,  R.  Co.  v.  Butshek,  34  Tex.  Civ.  App.  194. 

It  has  been  held  that  a  servant  who  sees  a 
defect  in  the  appliance  furnished  him  hy  his 
master  in  his  employment,  which  he  can  easily 
and  without  skill  remedy  as  well  as  his  master, 
and  which  he  fails  to  remedy,  is  guilty  of  con- 
tributory negligence  and  not  entitled  to  recover. 
Glasscock  v.  Swofford  Bros.  Dry  Goods  Co., 
106  Mo.  App.  657. 

Duty  of  Conductor  to  Inspect  Train. —  It  h  is 
been  held  that  by  a  rule  of  a  railroad  company 
requiring  conductors  and  brakemen  to  he  at  the 
starting  points  of  their  trains  at  least  forty 
minutes  before  leaving  time,  to  see  that  their 
trains  are  ready  for  departure  on  time  and 
that  their  cars  are  in  proper  running  order 
before  starting,  and  to  examine  them  at  water 
stations,  stopping  places,  and  wherever  oppor- 
tunity offers,  to  see  if  the  running  gear,  brakes, 
etc.,  are  in  proper  order,  it  was  not  intended 
that  the  conductor  should  critically  examine  the 
several  cars  in  his  train,  and  the  attachments 
thereto,  wi'h  that  degree  of  particularity  which 
measures  the  duty  of  the  company  itself.  Other 
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1  18.    (9)  Failure  to  Notify  Master  of  Defects.  —  See  note  5. 
1  1  1.    (10)  Failure  to  Observe  Obvious  Precautions  for  Safety 
erai.    -  See  note  1 . 


(a)  In  Gen- 


tmployees  (.the  car  inspectors)  are  charged 
with  that  special  duty,  and,  besides,  the  time 
prescribed  for  his  preparations  for  leaving 
would  frequently,  if  not  ordinarily,  be  insuffi- 
cient for  hmi  to  make  such  thorough  examina- 
tion in  addition  to  the  other  duties  imposed 
upon  him  for  execution  within  the  time  men- 
tioned. Baltimore,  etc.,  R.  Co.  v.  Hurris,  (C. 
( '.  A.)  111  Fed.  Rep.  882,  holding  that  a  con- 
ductor was  not  negligent  in  failing  to  discover 
the  defective  and  insecure  condition  of  a  brake 
beam  upon  one  of  the  cars  in  his  train. 

Failure  of  Lineman  to  Inspect  Telegraph  Pole. 

—  In  an  action  to  recover  for  personal  injuries 
sustained  by  the  plaintiff,  while  working  for  the 
defendant  telegraph  company,  by  the  falling  of 
a  defective  pole  upon  which  he  was  working,  it 
was  held  that  if  the  plaintiff  had  not  sufficient 
experience  to  enable  him  to  do  the  work,  and 
if  he  was  neither  warned  nor  instructed  as  to 
the  proper  mode  of  performing  it,  he  could  not 
be  said  as  a  matter  of  law  to  be  guilty  of 
contributory  negligence  in  not  making  an  in- 
spection of  the  pole  before  proceeding  to  work 
upon  it.  Western  Union  Tel.  Co.  v.  Burgess, 
(C.  C.  A.)  108  Fed.  Rep.  26. 

Reliance  by  Servant  on  Master's  Performance  of 
Duty.  —  Ordinarily  the  servant  may  rely  on  the 
performance  by  the  master  of  his  duty  to  in- 
spect and  repair.  See  supra,  the  cases  supple- 
menting page  90,  note  7. 

I  Vt.    5.  Failure  to  Notify  Master  of  Defects. 

—  Illinois  Cent.  R.  Co.  v.  Schumann,  101  111. 
App.  668  ;  Swift  v.  Campbell,  97  111.  App.  360 ; 
Chicago,  etc.,  R.  Co.  v.  Merriman,  95  111.  App. 
628 ;  Helbig  v.  Slaughter,  95  111.  App.  623 ; 
Illinois  Cent.  R.  Co.  v.  Barslow,  94  111.  App. 
206 ;  Buey  v.  Chess,  etc.,  Co.,  84  S.  W.  Rep. 
563,  27  Ky.  L.  Rep.  198  ;  Glasscock  v.  Swofford 
Bros.  Dry  Goods  Co.,  106  Mo.  App.  657  ;  Streets 
v.  Grand  Trunk  R.  Co.,  76  N.  Y.  App.  Div. 
480,  affirmed  without  opinion  178  N.  Y.  553; 
Szotak  v.  Berwind-White  Coal  Min.  Co.,  (N. 
Y.  City  Ct.  Gen.  T.)  36  Misc.  (N.  Y.)  98; 
Heald  v.  Wallace,  109  Tenn.  346;  Egnor  v.  N. 
C.  Foster  Lumber  Co.,  115  Wis.  530.  See 
Thomas  v.  Bellamy,  126  Ala.  253;  Osborne  v. 
Alabama  Steel,  etc.,  Co.,  135  Ala.  571  :  Mont- 
gomery Coal  Co.  v.  Barringer,  109  111.  App. 
.185;  Hollingsworth  v.  National  Biscuit  Co.,  114 
Mo.  App.  20  ;  Keating  v.  Coon,  102  N.  Y.  App. 
Div.  112.  Compare  Roach  v.  Haile  Gold  Min. 
Co.,  71  S.  Car.  79.  But  see  Murphy  v.  Marston 
Coal  Co.,  183  Mass.  385. 

Failure  to  Notify  Master  of  Defects  in  Work 
Place.  —  In  an  action  to  recover  for  injuries  re- 
ceived by  a  gas  explosion  in  the  defendant's 
mine,  the  court  was  asked  to  instruct  the  jury 
as  follows:  "If  you  find  that  the  amount  of 
air  required  was  circulated  in  the  mine,  and  the 
plaintiff  knew  of  the  existence  of  gas  in  his 
place  of  working,  but  did  not  inform  the  per- 
sons whose  duty  it  was  to  make  such  examina- 
tion, then  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  you  will  find  for  the  de- 
fendant." It  was  held  that  the  instruction  was 
properly  refused  because  it  was  erroneous;  ac- 
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cording  to  this  request  for  an  instruction,  it 
was  the  duty  of  the  plaintiff,  if  he  knew  of  the 
existence  of  gas  in  his  place  of  working,  to  in- 
form the  defendant,  notwithstanding  it  knew  or 
ought  to  have  known  that  fact.  Mt.  Nebo  An- 
thracite Coal  Co.  v.  Williamson,  73  Ark.  530. 

144.  1.  Nonobservance  of  Obvious  Precau- 
tions—  California.  —  Vinson  v.  Los  Angeles 
Pac.  R.  Co.,  147  Cal.  479. 

Illinois.  —  Chicago  Terminal  Transfer  R.  Co. 
v.  Schiavone,  216  111.  275  ;  Cullen  v.  Higgins, 
216  111.  78;  Electrical  Installation  Co.  v.  Kelly, 
no  111.  App.  334;  Jarvis  v.  Drake,  97  III. 
App.  153;  Brown  Hoisting,  etc.,  Mach.  Co.  v. 
Bennett,  96  111.  App.  514;  Swift  v.  Mclnerny, 
90  111.  App.  294.  See  Pardridge  v.  Gilbride,  98 
111.  App.  134. 

Indiana. —  Baxter  v.  Lusher,  159  Ind.  381; 
Roberts  v.  Indianapolis  St.  R.  Co.,  158  Ind. 
634 ;  Bedford  Quarries  Co.  v.  Thomas,  29  Ind. 
App.  85  ;  Indiana,  etc.,  R.  Co.  v.  Trinosky,  32 
Ind.  App.  113;  Chicago,  etc.,  R.  Co.  v.  Lee, 
29  Ind.  App.  480  ;  Buehner  Chair  Co.  v.  Feul- 
ner,  28  Ind.  App.  479  ;  Cleveland,  etc.,  R.  Co. 
v.  Goddard,  33  Ind.  App.  321  ;  Baltimore,  etc., 
R.  Co.  v.  Hunsucker,  33  Ind.  App.  27  ;  Chicago, 
etc.,  R.  Co.  v.  Cunningham,  33  Ind.  App.  145. 
See  ^Etna  Powder  Co.  v.  Earlandson,  33  Ind. 
App.  251. 

Iowa. — •  McLeod  v.  Chicago,  etc.,  R.  Co.,  125 
Iowa  270 ;  Campbell  v.  Illinois  Cent.  R.  Co., 
124  Iowa  302. 

Kentucky. — ■  Carmony  v.  Louisville,  etc.,  R. 
Co.,  87  S.  W.  Rep.  319,  27  Ky.  L.  Rep.  948; 
Illinois  Cent.  R.  Co.  v.  Mercer,  70  S.  W.  Rep. 
287,  24  Ky.  L.  Rep.  908  ;  Tradewater  Coal  Co. 
v.  Head,  66  S.  W.  Rep.  721,  23  Ky.  L.  Rep. 
2064  ;  Coleman  v.  Pittsburg,  etc.,  R.  Co.,  63  S. 
W.  Rep.  39,  23  Ky.  L.  Rep.  401. 

Louisiana.  —  Riley  v.  Banner  Lumber  Co.,  109 
La.  274. 

Massachusetts.  — ■  Gavin  v.  Fall  River  Auto- 
matic Telephone  Co.,  185  Mass.  78  ;  Archam- 
bault  t.  Archambault,  184  Mass.  274;  Mulligan 
v.  McCaffery,  182  Mass.  420  ;  Ladd  v.  Brockton 
St.  R.  Co.,  180  Mass.  454  :  Wyman  v.  Clark. 
180  Mass.  173:  Meunier  v.  Chemical  Paper  Co., 
180  Mass.  109  ;  Silvia  v.  Sagamore  Mfg.  Cq.,  177 
Mass.  476.;  Kelley  v.  Calumet  Woolen  Co.,  177 
Mass.  128. 

Michigan.  —  Chapman  v.  Pere  Marquette  R. 
Co.,  133  Mich.  311,  10  Detroit  Leg.  N.  194: 
Schwandt  v.  William  Wright  Co.,  126  Mich.  609. 

Minnesota.  —  Swenson  v.  Osgood,  etc.,  Mfg. 
Co.,  91  Minn.  509;  Parker  v.  Pine  Tree  Lumber 
Co.,  85  Minn.  13. 

Missouri.  — ■  Roberts  v.  Missouri,  etc.,  Tele- 
phone Co.,  166  Mo.  370  ;  Reames  v.  Jones  Dry 
Goods  Co.,  99  Mo.  App.  396  ;  Poindexter  v. 
Benedict  Paper  Co.,  84  Mo.  App.  352. 

Montana.  —  Cummings  v.  Helena,  efc.  Smelt- 
ing, etc.,  Co.,  26  Mont.  434. 

New  York.  —  Vykess  v.  Duncan  Co.,  88  N.  Y. 
App.  Div.  129;  McCarthy  7'.  Emerson,  77  N.  Y. 
App.  Div.  <;62  :  Szotak  v.  Berwind-White  Coal 
Min.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  36  Misc.  (N. 
Y.)  98;  Nugent  v.  Brooklyn  Union  El,  R,  Co., 
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1  44.  (b)  Precautions  Ifeeessary  for  Servant  at  Work  on  Railroad  Track.  —  See  notes 
145.     (o)  Precautions  Necessary  for  Servant  Crossing  Track.  —  See  note  I. 


64  N.  Y  App.  Div.  351  ;  Goodman  v.  Crystal, 
56  N.  Y.  App.  Div.  64  ;  Renninger  v.  New  York 
Cent.,  etc.,  R.  Co.,  11  N.  Y.  App.  Div.  565, 
affirmed  without  opinion  162  N.  Y.  595. 

Pennsylvania. — -Gallagher  v.  Snellenburg,  210 
Pa.  St.  642;  Kupp  v.  Rummel,  199  Pa.  St.  90; 
Auburn  v.  National  Tube  Works  Co.,  14  Pa. 
Super.  Ct.  568. 

Rhode  Island.  —  Donohoe  v.  Lonsdale  Co.,  25 
R.  I.  187. 

South  Carolina.  —  Sanders  v.  Aiken  Mfg.  Co., 
71  S.  Car.  58. 

Tennessee.  — •  Ferguson  v.  Phcenix  Cotton 
Mills,  106  Tenn.  236. 

Texas.  — ■  Galveston,  etc.,  R.  Co.  v.  Brown,  95 
Tex.  2  ;  Missouri,  etc.,  R.  Co.  v.  Williams,  28 
Tex.  Civ.  App.  615  ;  Texas,  etc.,  R.  Co.  v.  Sher- 
man, (Tex.  Civ.  App.  1905)  87  S.  W.  Rep.  887  ; 
Texas,  etc.,  R.  Co.  v.  Hemphill,  (Tex.  Civ.  App. 
1905)  86  S.  W.  Rep.  350;  Missouri,  etc.,  R.  Co. 
v.  Barnes,  (Tex.  Civ.  App.  1905)  85  S.  W.  Rep. 
1006. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Hawkes, 
102  Va.  452. 

See  Daniel  v.  Central  of  Georgia  R.  Co.,  119 
Ga.  246. 

Momentary  Forgotfulness  of  Danger. — -Tusca- 
loosa Water  Works  Co.  v.  Herren,  131  Ala.  81  ; 
Langlois  v.  Dunn  Worsted  Mills,  25  R.  I.  645. 
See  supra,  this  title,  the  cases  supplementing 
page  120,  note  4. 

Reliance  on  Warnings  Required  to  Be  Given.  — 
Under  a  rule  governing  the  operation  of  a  shale 
pit,  that  men  at  the  foot  of  the  pit  wall  shall 
shovel  shale  into  cars  while  the  pit  boss  watches 
that  drillers  at  work  at  the  top  of  the  pit  do  not 
throw  fragments  of  loosened  shale  down  upon 
them  without  previous  warning,  a  man  shovel- 
ing shale  is  not  obliged  to  observe  the  progress 
of  the  drillers'  work,  but  may  rely  upon  the 
.varnings  the  pit  boss  is  required  to  give. 
Coffeyville  Vitrified  Brick,  etc.,  Co.  v.  Shanks, 
69  Kan.  306. 

14<f.  2.  Care  Required  of  Servant  Working 
on  Railroad  Track. —  Illinois  Cent.  R.  Co.  v.  At- 
well,  100  III.  App.  513,  affirmed  198  111.  200;  Bal- 
timore, etc.,  R.  Co.  v.  Peterson,  156  Ind.  364; 
Murran  v.  Chicago,  etc.,  R.  Co.,  86  Minn.  470  ; 
Erickson  v.  Kansas  City,  etc.,  R.  Co.,  171  Mo. 
647;  D'Agostino  v.  Pennsylvania  R.  Co.,  72  N.J. 
L.  358;  Smith  v.  Atlanta,  etc.,  Air  Line  R.  Co., 
132  N.  Car.  819;  Freeman  v.  Illinois  Cent.  R. 
Co.,  107  Tenn.  340;  International,  etc.,  R.  Co. 
v.  Tisdale,  (Tex.  Civ.  App.  1905)  87  S.  W.  Rep. 
1063;  Texas,  etc.,  R.  Co.  v.  Carter,  (Tex.  Civ. 
App.  1903)  73  S.  W.  Rep.  50;  Missouri,  etc.,  R. 
Co.  v.  Goss,  31  Tex.  Civ.  App.  300.  See  Welch 
v.  New  York,  etc.,  R.  Co.,  182  Mass.  84;  Al- 
banese  v.  Central  R.  Co.,  70  N.  J.  L.  241. 

When  signals  and  warnings  are  usually  given, 
or  a  limited  speed  is  required,  at  certain  places, 
one  going  rightfully  upon  the  track  may,  in 
some  instances,  assume  that  these  duties  will  be 
observed.  San  Antonio,  etc.,  R.  Co.  v.  Rrock. 
35  Tex.  Civ.  App.  155. 

3,  Vigilance  Such  as  Proper  Attention  tq  Duties 
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Will  Permit  Necessary  —  Alabama.  —  Kansas 
City,  etc.,  R.  Co.  v.  Thornhill,  141  Ala.  215. 

Illinois.  —  Indiana,  etc.,  R.  Co.  v.  Otstot,  212 
111.  429,  affirming  113  111.  App.  37;  Illinois 
Cent.  R.  Co.  v.  Curran,  94  111.  App.  182. 

Iozva.  —  Camp  v.  Chicago  G.  W.  R.  Co.,  124 
Iowa  238. 

Kentucky. — Jacobs  v.  Chesapeake,  etc.,  R. 
Co.,  72  S.  W.  Rep.  308,  24  Ky.  L.  Rep.  1879; 
Louisville,  etc.,  R.  Co.  v.  Mounce,  71  S.  W. 
Rep.  518,  24  Ky.  L.  Rep.  1378. 

Louisiana.  —  Lewis  v.  Vicksburg,  etc.,  R.  Co., 
114  La.  161. 

Massachusetts.  —  Gilgan  v.  New  York,  etc., 
R.  Co.,  185  Mass.  139;  Morris  v.  Boston,  etc., 
R.  Co.,  184  Mass.  368. 

Minnesota.  —  Sours  v.  Great  Northern  R. 
Co.,  88  Minn.  504,  84  Minn.  230. 

Missouri. — -Evans  v.  Wabash  R.  Co.,  178 
Mo.  508;  Sharp  v.  Missouri  Pac.  R.  Co.,  i6t 
Mo.  214. 

Neiv  York.  —  Riddle  v.  Forty-second  St., 
etc.,  R.  Co.,  173  N.  Y.  327. 

North  Carolina.  —  Lassiter  v.  Raleigh,  etc.. 
R.  Co.,  133  N.  Car.  244;  Smith  v.  Atlanta,  etc., 
R.  Co.,  130  N.  Car.  344;  Stewart  v.  Southern 
R.  Co.,  128  N.  Car.  517. 

Ohio.  —  Green  v.  New  York,  etc.,  R.  Co.,  26 
Ohio  Cir.  Ct.  609  ;  Lake  Shore,  etc.,  R.  Co.  v. 
Callahan,  25  Ohio  Cir.  Ct.  115;  McCarty  v. 
Baltimore  R.  Co.,  11  Ohio  Cir.  Dec.  229,  20 
Ohio  Cir.  Ct.  536. 

Pennsylvania.  —  Sanker  v.  Pennsylvania  R. 
Co.,  205  Pa.  St.  609. 

Tennessee.  —  Greenlaw  v.  Louisville,  etc.,  R. 
Co.,  114  Tenn.  187. 

Texas.  —  International,  etc.,  R.  Co.  v.  Tis- 
dale, 36  Tex.  Civ.  App.  174. 

Washington.  —  McHugh  v.  Northern  Pac.  R. 
Co.,  32  Wash.  30. 

Wisconsin.  —  Buckmaster  v.  Chicago,  etc.,  R. 
Co.,  108  Wis.  353. 

145.  1.  Servant  Crossing  Track. — Dishon 
V.  Cincinnati,  etc.,  R.  Co.,  (C.  C.  A.)  133  Fed. 
Rep.  471  ;  O'Neil  v.  Pittsburg,  etc.,  R.  Co,  130 
Fed.  Rep.  204  ;  Pittsburgh,  etc..  R.  Co.  v. 
Seivers,  162  Ind.  245,  citing  20  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  145  ;  Chicago,  etc.,  R. 
Co.  v.  Cunningham,  33  Ind.  App.  145  ;  Libbey 
v.  Atchison,  etc.,  R.  Co.,  69  Kan.  869;  Dolphin 
v.  New  York,  etc.,  R.  Co.,  182  Mass.  509;  jean 
v.  Boston,  etc.,  R.  Co.,  181  Mass.  197;  More- 
head  v.  Yazoo,  etc.,  R.  Co.,  84  Miss.  112: 
Wabash  R.  Co.  v.  Skiles,  64  Ohio  St.  458; 
Huron  Dock  Co.  v.  Swart,  24  Ohio  Cir.  Ct.  504  ; 
Pennsylvania  R.  Co.  v.  Mahoney,  12  Ohio  Cir. 
Dec.  366,  22  Ohio  Cir.  Ct.  469;  Bennett  v.  St. 
Louis  Southwestern  R.  Co.,  36  Tex.  Civ.  App. 
459;  Gulf,  etc..  R.  Co.  v.  Howard.  (Tex.  Civ. 
App.  1903)  75  S.  W.  Rep.  803,  96  Tex.  582. 
See  Indiana,  etc.,  R.  Co.  v.  Tvinosky,  32  Ind. 
App.  113;  Mcl.eod  7'.  Chicago,  etc.,  R.  Co.,  125 
Iowa  270.  Compare  Gulf,  etc..  R.  Co.  v.  Mel- 
ville. (Tex.  Civ.  App.  1005)  87  S   W.  Rep.  863. 

Servant  Walking  Alonr^  Tvn-'-  I  ke  Shore, 
etc.,  R,  Co,  v,  Callahan,  2s  Ohio  Cir,  Ct,  115; 
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1-lti.     (d)  Precautions  Necessary  in  Regard  to  Unguarded  Holes.  —  See  note  2. 

(i  i)  /  'oluntary  and  Needless  Assumption  of  Position  of  Peril.  —  See 

note  3. 

Lrie  R.  Co.  v.  McCormick,  24  Ohio  Cir.  Ct.  86; 
Ham  v.  Lake  Shore,  etc.,  R.  Co.,  23  Ohio  Cir. 
Ct.  496. 

Motorman  Driving  Car  Across  Track. —  Bobb 
v.  Union  Traction  Co.,  206  Pa.  St.  265. 

115.  2.  Unguarded  Holes  —  Care  Required 
of  Servant.  —  But  sec  Foster  v.  New  York,  etc., 
R.  Co.,  187  Mass.  21. 

3.  Voluntarily  Assuming  Place  of  Peril  — 
United  States.  —  Demko  v.  Carbon  Hill  Coal 
Co.,  (C.  C.  A.)  136  Fed.  Rep.  162;  Richmond 
Locomotive  Works  v.  Ramsey,  (C.  C.  A.)  131 
Fed.  Rep.  197;  Erie  R.  Co.  v.  Kane,  (C.  C.  A.) 
118  Fed.  Rep.  223;  The  Frey,  113  Fed.  Rep. 
1003. 

Arkansas.  —  Choctaw,  etc.,  R.  Co.  v.  Stall- 
ings,  70  Ark.  603 ;  Walker  v.  Louis- Werner 
Sawmill    Co.,    (Ark.    1905)    88    S.    W.  Rep. 


Georgia.  —  Wrightsville,  etc.,  R.  Co.  v.  Lat- 
timore,  118  Ga.  581  ;  Central  of  Georgia  R.  Co. 
v.  McWhorter,  115  Ga.  476. 

Illinois.  —  Chicago  Terminal  Transfer  R.  Co. 
v.  Schiavone,  216  111.  275;  Chicago,  etc.,  R. 
Co.  v.  Barr,  204  111.  163  ;  Hartrich  v.  Hawes, 
202  111.  334,  affirming  103  111.  App.  433  ;  Illinois 
Steel  Co.  v.  McNulty,  105  111.  App.  594;  Ritchie 
v.  Krueger,  102  111.  App.  654  ;  Anderberg  v. 
Chicago,  etc.,  R.  Co.,  98  111.  App.  207  ;  Brown 
Hoisting,  etc.,  Mach.  Co.  v.  Bennett,  96  111. 
App.  514;  Chicago,  etc.,  R.  Co.  v.  Myers,  95 
111.  App.  578;  Cleveland,  etc.,  R.  Co.  v.  Carr, 
95  111.  App.  576;  Illinois  Cent.  R.  Co.  v.  Curran, 
9a  111.  App.  182;  Smith  v.  Foster,  93  111.  App. 
138;  Stover  Mfg.  Co.  v.  Millane,  89  111.  App. 
5.12. 

Indiana.  —  Bedford  Quarries  Co.  v.  Thomas, 
29  Ind.  App.  85  ;  Barley  v.  Southern  Indiana 
R.  Co.,  30  Ind.  App.  406. 

Iowa.  —  Campbell  v.  Illinois  Cent.  R.  Co., 
124  Iowa  302;  Dillon  v.  Iowa  Cent.  R.  Co.,  118 
Iowa  645  ;  Haynes  v.  Ft.  Dodge,  etc.,  R.  Co., 
118  Iowa  393. 

Kansas.  —  Libbey  v.  Atchison,  etc.,  R.  Co., 

69  Kan.  869;  Fowler  v.  Brooks,  6s  Kan.  861, 

70  Pac.  Rep.  600 ;  Beal  v.  Atchison,  etc.,  R. 
Co.,  62  Kan.  250. 

Kentucky.  —  Illinois  Cent.  R.  Co.  v.  Mencer, 
80  S.  W.  Rep.  816,  25  Ky.  L.  Rep.  2250  ;  Baker 
v.  Lexington,  etc.,  R.  Co.,  89  S.  W.  Rep.  149, 
28  Ky.  L.  Rep.  140  ;  Calvert  v.  Brosius,  77  S. 
W.  Rep.  1098,  25  Ky.  L.  Rep.  1393;  Hollings- 
worth  v.  Pineville  Coal  Co.,  74  S.  W.  Rep.  205, 
24  Ky.  L.  Rep.  2437 ;  Shannon  v.  Louisville, 
etc.,  R.  Co.,  70  S.  W.  Rep.  626,  24  Ky.  L.  Rep. 
1083,  quoting  20  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  145;  Louisville,  etc.,  R.  Co.  v.  Hocker, 
7n  Ky.  707;  Bush  v.  Grant,  61  S.  W.  Rep. 
363,  22  Ky.  L.  Rep.  1766. 

Louisiana.  —  Govan  v.  New  Orleans,  etc.,  R. 
Co.,  in  La.  125;  Riley  v.  Banner  Lumber  Co., 
109  La.  274. 

Maine.  —  McDonough  v.  Grand  Trunk  R. 
Co.,  98  Me.  304. 

Massachusetts.  —  Alvey  v.  American  Writing 
Psper  Co..  184  Mass.  234;  Buston  v.  Harvard 
Brewing  Co.,  183  Mass.  438;  Ladd  v.  Brockton 


St.  R.  Co.,  180  Mass.  454;  Meunier  v.  Chemi- 
cal Paper  Co.,  180  Mass.  109. 

Michigan.  —  Dutchowski  v.  Handy  Things 
Co.,  (Mich.  1905)  104  N.  W.  Rep.  358,  12 
Detroit  Leg.  N.  328. 

Minnesota.  —  Braaflat  v.  Minneapolis,  etc., 
Elevator  Co.,  90  Minn.  367 ;  Parker  v.  Pine 
Tree  Lumber  Co.,  85  Minn.  13. 

Mississippi.  —  Morehead  v.  Yazoo,  etc.,  R. 
Co.,  84  Miss.  112. 

Missouri. — -Caldwell  v.  Missouri  Pac.  R.  Co., 
181  Mo.  455  ;  Doerr  v.  St.  Louis  Brewing  Assoc., 
176  Mo.  547;  Richardson  v.  Mesker,  171  Mo. 
666 ;  Montgomery  v.  Chicago  G.  W.  R.  Co., 
109  Mo.  App.  88. 

New  Jersey.  —  Smith  v.  Thomas  Iron  Co.,  69 
N.  J.  L.  11. 

New  York.  —  Riddle  v.  Forty-second  St., 
etc.,  R.  Co.,  173  N.  Y.  327;  Mull  v.  Curtice 
Bros.  Co.,  74  N.  Y.  App.  Div.  561  ;  Behsmann 
v.  Waldo,  (N.  Y.  City  Ct.  Gen.  T.l  36  Misc. 
(N.  Y.)  863,  affirmed  without  opinion  (Supm. 
Ct.  App.  T.)  38  Misc.  (N.  Y.)  820  ;  Goodman  v. 
Crystal,  56  N.  Y.  App.  Div.  64 ;  Mohr  v. 
Lehigh  Valley  R.  Co.,  55  N.  Y.  App.  Div.  176. 
See  Karch  v.  Kipp,  (Supm.  Ct.  App.  T.)  90  N. 
Y.  Supp.  404. 

North  Carolina.  —  Howard  v.  Southern  R. 
Co.,  131  N.  Car.  829,  petition  to  rehear  dis- 
missed 132  N.  Car.  709. 

O/1/0.  —  Crossman  v.  P.  &  T.  Degnan  Sand, 
etc.,  Co.,  24  Ohio  Cir.  Ct.  585.  Compare 
Gamble  v.  Akron,  etc.,  R.  Co.,  63  Ohio  St. 
352. 

Pennsylvania.  —  Mclntire  v.  Pittsburg  Steel 
Foundry,  208  Pa.  St.  34;  Schlemmer  v.  Buffalo, 
etc.,  R.  Co.,  207  Pa.  St.  198  Baldwin  v.  Urner, 
206  Pa.  St.  459 ;  Fricker  v.  Penn  Bridge  Co., 
J  97  Pa.  St.  442.  See  Fox  v.  Clearfield  Wooden 
Ware  Co.,  211  Pa.  St.  645. 

Rhode  Island.  — ■  Benson  v.  New  York,  etc., 
R.  Co.,  26  R.  I.  405  ;  Desrosiers  v.  Bourn,  26  R. 
I.  6,  rcargument  denied  26  R.  I.  156;  Carbury 
v.  Eastern  Nut,  etc.,  Co.,  27  R.  I.  116. 

Texas.  —  Parks  v.  St.  Louis  Southwestern  R. 
Co.,  29  Tex.  Civ.  App.  551  ;  Smith  v.  Atchison, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1905)  87  S.  W. 
Rep.  1052;  Burns  v.  Chronister  Lumber  Co., 
(Tex.  Civ.  App.  1905)  87  S.  W.  Rep.  163. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Hawkes. 
102  Va.  452;  Street  v.  Norfolk,  etc.,  R.  Co., 
101  Va.  746. 

Washington.  —  Miller  v.  Moran  Bros.  Co.,  39 
Wash.  631.  See  Krebbs  v.  Oregon  R.,  etc., 
Co.,  40  Wash.  138. 

Wisconsin.  —  Koepcke  v.  Wisconsin  Bridge, 
etc.,  Co.,  1 16  Wis.  92. 

See  Geis  v.  Tennessee  Coal,  etc.,  Co.,  143 
Ala.  299. 

One  who  voluntarily  and  unnecessarily  ex- 
poses himself  to  an  imminent  known  danger, 
and  thereby  directly  contributes  to  his  injury, 
cannot  escape  the  fatal  effect  of  his  contributory 
negligence  because  the  unknown  negligence  of 
the  defendant,  which  concurred  to  produce  the 
injury,  made  the  danger  greater  than  he  sup- 
posed it  to  be.    Gilbert  v.  Burlington,  etc.,  R, 
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146,  (12)  Choosing  More  Dan^ 
I,  2,  3. 

Co.,  (C.  C.  A.)  1-28  Fed.  Rep.  529,  affirming 
123  Fed.  Rep.  832. 

The  act  of  an  engineer  in  going  under  his 
engine,  white  the  train  was  standing  on  a  side- 
track, to  find  and  repair  a,  leak  in  the  air-brake 
apparatus,  without  first  setting  the  brakes  which 
would  have  held  the  train,  or  notifying  any 
of  the  train  crew  that  he  was  under  the  engine, 
although  he  knew  that  another  train  would  soon 
be  run  upon  the  sidetrack,  has  been  held  to  be 
contributory  negligence  as  a  matter  of  law. 
Whitcomb  v.  McNulty,  (C.  C.  A.)  105  Fed. 
Rep.  863. 

Brakeman  Riding  on  Locomotive. —  The  widow 
of  a  brakeman  in  the  employ  of  a  railroad  com- 
pany who  was  killed  by  the  derailment  of  a 
locomotive  upon  which  he  was  riding  and  whose 
presence  thereon  was  in  violation  of  a  duty 
devolving  upon  him  to  be  elsewhere,  cannot 
recover  for  his  death,  even  if  the  derailment 
was  due  to  the  negligence  of  the  company. 
Under  such  circumstances  it  could  not  properly 
be  held  that  the  employee  was  free  from  fault 
directly  contributing  to  his  death.  Chattanooga 
Southern  R.  Co.  v.  Myers,  112  Ga.  237. 

146.  1.  Duty  of  Servant  to  Choose  Less  Dan- 
gerous Way — United  States.  —  Debro  v.  James 
Lee's  Sons  Co.,  130  Fed.  Rep.  385  ;  Southern  R. 
Co.  v.  Logan,  (C.  C.  A.)  138  Fed.  Rep.  725; 
Gilbert  v.  Burlington,  etc.,  R.  Co.,  (C.  C.  A.) 
128  Fed.  Rep.  529,  affirming  123  Fed.  Rep.  832; 
Dawson  v.  Chicago,  etc.,  R.  Co.,  114  Fed.  Rep. 
870,  52  C.  C.  A.  286.  See  Denver,  etc.,  R.  Co. 
v.  Arrighi,  (C.  C.  A.)  129  Fed.  Rep.  347.  Corn- 
fare  Western  Union  Tel.  Co.  v.  Burgess,  (C.  C. 
A.)  108  Fed.  Rep.  26. 

Georgia.  —  Central  of  Georgia  R.  Co.  v. 
Mosely,  112  Ga.  914.  See  Riverside  Mills  v. 
Jones,  121  Ga.  33. 

Illinois.  —  O'Donnell  v.  MacVeagh,  205  111. 
23;  Chicago,  etc.,  R.  Co.  v.  Barr,  204  111.  163; 
Illinois  Cent.  R.  Co.  v.  Swift,  213  111.  307; 
Foster  v.  Lake  St.  El.  R.  Co.,  108  111.  App. 
113;  Illinois  Steel  Co.  v.  McNulty,  105  111. 
App.  594;  Ritchie  v.  Krueger,  102  111.  App.  654; 
Smith  v.  Foster,  93  111.  App.  138;  Wabash  R. 
Co.  v.  Propst,  92  111.  App.  485. 

Indiana.  —  Chamberlain  v.  Waymire,  32  Ind. 
App.  442,  rehearing  denied  (Ind.  App.  1904)  70 
N.  E.  Rep.  81  ;  Chicago,  etc.,  R.  Co.  v.  Cunning- 
ham, 33  Ind.  App.  145. 

Kentucky.  —  Tradewater  Coal  Co.  v.  Head,  66 
S.  W.  Rep.  721,  23  Ky.  L.  Rep.  2064;  Carey  v. 
Samuels,  88  S.  W.  Rep.  1052  28  Ky.  L.  Rep.  6. 

Louisiana.  —  Ederle  v.  Vicksburg,  etc.,  R.  Co., 
112  La.  728;  Schoultz  v.  F.ckardt  Mfg.  Co.,  112 
La.  568,  i04  Am.  St.  Rep.  452. 

Maine.  —  Leard  v.  International  Paper  Co., 
100  Me.  sq. 

Massachusetts.  —  Slade  V.  Beattie,  186  Mass. 
267;  Kennedy  v.  Merrimack  Paving  Co.,  185 
Mass  442  ;  Connors  v.  Merchants  Mfg.  Co.,  184 
Mass.  466;  Lodi  v.  Maloney,  184  Mass.  240; 
Cushman  v.  Cushman,  170  Mass.  601;  Gillette 
v.  General  Electric  Co.,  787  Mass.  1  ;  Demcrs 
v.  Marshall,  178  Mass.  9. 

Michigan.  —  Dutchowski  v.  Handy  Things 
Co.,  (Mich.  1905)  104  N.  W.  Rep.  358,  12  De- 
3  Supp.  E.  of  L. — 84  1 


Course  of  Action.  —  See  notes 


troit  Leg.  N.  328 ;  Deering  v.  Canfield,  etc.,  Co., 
126  Mich.  373,  8  Detroit  Leg.  N.  48. 

Minnesota.  —  Braaflat  v.  Minneapolis,  etc., 
Elevator  Co.,  90  Minn.  367  ;  Jensen  v.  Regan,  92 
Minn.  323  ;  Bischoft  v.  St.  Paul  Bethel  Assoc., 
82  Minn.  105. 

Missouri.  —  Caldwell  v.  Missouri  Pac.  R.  Co., 
181  Mo.  455  ;  Hurst  v.  Kansas  City,  etc.,  R.  Co., 
163  Mo.  309,  85  Am.  St.  Rep.  539;  George  v. 
St.  Louis  Mfg.  Co.,  159  Mo.  333;  Whaley  v. 
Coleman,  113  Mo.  App.  594;  Montgomery  v. 
Chicago  G.  W.  R.  Co.,  109  Mo.  App.  88~ 

Nebraska.  —  Weed  v.  Chicago,  etc.,  R.  Co., 
(Neb.  1904)  99  N.  W.  Rep.  827. 

New  York.  — ■  Patterson  v.  V.  J.  Hedden,  etc., 
Co.,  (Supm.  Ct.  App.  T.)  90  N.  Y.  Supp.  1069; 
Sheehan  v.  Standard  Gas  Light  Co.,  87  N.  Y. 
App.  Div.  174;  Szotak  v.  Berwind-White  Coal 
Min.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  36  Misc.  (N. 
Y.)  98.  See  O'Sullivan  v.  Flynn,  67  N.  Y.  App. 
Div.  516. 

North  Carolina. — -Covington  v.  Smith  Furni- 
ture Co.,  138  N.  Car.  374;  Whitson  v.  Wrenn, 
134  N.  Car.  86. 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v.  Whidden, 
23  Ohio  Cir.  Ct.  85  ;  Crossman  v.  P.  &  T.  Deg- 
nan  Sand,  etc.,  Co.,  24  Ohio  Cir.  Ct.  585. 

Rhode  Island.  —  Carbury  v.  Eastern  Nut,  etc., 
Co.,  27  R.  I.  116;  Benson  v.  New  York,  etc., 
R.  Co.,  26  R.  I.  405. 

South  Carohina.  —  Bodie  v.  Charleston,  etc., 
R.  Co.,  61  S.  Car.  468. 

Tennessee.  —  Nashville  Spoke,  etc.,  Co.  v. 
Thomas,  114  Tenn.  458. 

Texas.  —  Missouri,  etc.,  R.  Co.  v,  Keefe, 
(Tex.  Civ.  App.  1905)  84  S.  W.  Rep.  679; 
Consumers  Cotton  Oil  Co.  v.  Jonte,  36  Tex. 
Civ.  App.  18;  San  Antonio,  etc.,  R.  Co.  v.  An- 
kerson,  31  Tex.  Civ.  App.  327. 

Virginia.  —  Newport  News  Pub.  Co.  v.  Beau- 
meister,  102  Va.  677  ;  Wise  Terminal  Co.  v.  Mc- 
Cormick,  (Va.  1905)  51  S.  E.  Rep.  731  ;  Street 
v.  Norfolk,  etc.,  R.  Co.,  101  Va.  746. 

Washington.  —  Johnson  v.  Anderson,  etc., 
Lumber  Co.,  31  Wash.  554;  Stratton  v.  C.  H. 
Nichols  Lumber  Co.,  39  Wash.  323  ;  Beltz  v. 
American  Mill  Co.,  37  Wash.  399.  Compare 
Crooker  v.  .Pacific  Lounge,  etc.,  Co.,  34  .Wash. 
191. 

See  McKean  v.  Colorado  Fuel,  etc.,  Co.,  18 
Colo.  App.  285. 
Using  Defective  Lever  to  Uncouple  Cars.  — 

A  railway  train  was  equipped  with  two  levers 
—  one  at  each  side  of  it  —  to  enable  the  brake- 
man  to  draw  a  pin  between  two  cars  without 
entering  between  them.  The  machinery  at- 
tached to  the  lever  on  the  side  of  the  plaintiff 
•was  out  of  order,  while  that  attached  to  the 
lever  on  the  opposite  side  was  in  good  condi- 
tion. It  was  held  that  the  fact  that  the  brake- 
man  chose  to  and  did  step  in  between  the  cars 
while  in  motion  to  draw  the  pin,  instead  of 
using  the  lever  on  the  opposite  side  of  the  train, 
provided  for  the  purpose,  was  evidence  of  neg- 
ligence contributing  to  an  injury  resulting  from 
His  stumbling  while  walking  between  the  cars. 
Morris  v.  Duluth,  etc.,  R.  Co.,  (C.  C.  A.)  108 
Fed.  Rep.  747. 
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1  17.  (13)  Acting  in  Obe  Hence  to 
See  note  1. 

146.  8.  United   States.  —  Erie    R.   Co.  v. 
Moore,  (C.  C.  A.)  113  Fed.  Rep.  269. 

rida,  —  Florida    Cent.,    etc.,    R.    Co.  v. 
Mooney,  45  Fla.  286. 

Indiana.      .Etna  Powder  Co.  v.  Earlendson, 
33  Ind.  App.  251. 

—  Pierson  v.  Chicago,  etc.,  R.  Co.,  127 
Iowa  i.i. 

Kansas.  —  Brinkmeier  v.  Missouri  Pac.  R. 
Co.,  69  Kan.  738. 

Kentucky.  —  Illinois  Cent.  R.  Co.  v.  Stith, 
(Ky.  1905)  85  S.  W.  Rep.  1173. 

Massachiisetts.  —  Boyle  v.  Columbian  Fire 
Proofing  Co.,  182  Mass.  93;  O'Neil  v.  Ginn,  188 
Mass.  346. 

Michigan.  —  Hewitt  v.  East  Jordan  Lumber 
Co..    136    Mich,    no,    10    Detroit    Leg.  N. 

1008. 

Missouri.  —  Curtis  v.  McNair,  173  Mo.  270; 
Fouts  v.  Swift,  113  Mo.  App.  526;  Benedict  v. 
Chicago  G.  W.  R.  Co.,  104  Mo.  App.  218. 

Montana.  —  McCabe  v.  Montana  Cent.  R.  Co., 
30  Mont.  323. 

New  Hampshire.  —  Olney  v.  Boston,  etc.,  R. 
Co.,  71  N.  H.  427. 

Ohio  — -Michigan  Cent.  R.  Co.  v.  Butler,  23 
Ohio  Cir.  Ct.  459. 

Pennsylvania.  —  Hickey  v.  Solid  Steel  Cast- 
ing Co.,  212  Pa.  St.  255. 

Texas.  —  St.  Louis,  etc.,  R.  Co.  v.  Vestal, 
(Tex.  Civ.  App.  1905)  86  S.  W.  Rep.  790;  Mis- 
souri, etc.,  R.  Co.  v.  Keefe,  (Tex.  Civ.  App. 
1905  )  84  S.  W.  Rep.  679;  Consumers  Cotton  Oil 
Co.  v.  Gentry,  35  Tex.  Civ.  App.  445  ;  Galves- 
ton, etc.,  R.  Co.  v.  Walker,  (Tex.  Civ.  App. 
1903)  76  S.  W.  Rep.  228. 

Vermont.  —  Kilpatrick  v.  Grand  Trunk  R. 
Co..  74  Vt.  288,  93  Am.  St.  Rep.  887. 

Washington.  —  Gaudie  v.  Northern  Lumber 
Co.,  34  Wash.  34. 

Canada.  —  Day  v.  Dominion  Iron,  etc.,  Co., 
36  Nova  Scotia  113. 

See  Merrill  v.  Pike,  94  Minn.  186;  Norfolk, 
etc.,  R.  Co.  v.  Cheatwood,  103  Va.  356. 

Switchn  ai  Boarding  Moving  Train.  —  It  has 
been  said  that  contributory  negligence  cannot  be 
predicated  upon  the  mere  fact  that  a  switchman 
mounted  a  moving  train  which  was  being 
switched  in  the  yard  of  the  company.  Kansas 
City  Southern  R.  Co.  v.  Billingslea,  (C.  C.  A.) 
1 16  Fed.  Rep.  335. 

Going  Between  Cars  to  Make  Coupling  on  the 
Inside  Instead  of  the  Outside  of  a  Curve.  — 
It  cannot  be  said  that  a  brakeman  is  guilty  of 
tributory  negligence  in  going  between  cars 
on  the  inside  instead  of  the  outside  of  a  curve 
to  make  a  coupling,  unless  he  can  perform  his 
duties  as  well  and  efficiently  in  the  one  way  as 
the  other.  Mobile,  etc.,  R.  Co.  v.  Bromberg, 
141  Ala.  258. 

3.  Osborne  v.  Alabama  Steel,  etc.,  Co.,  135 
Ala.  571  ;  Hughes  v.  Iowa  Cent.  R.  Co.,  (Iowa 
1905)  103  N.  W.  Rep.  339;  Gualden  v.  Kansas 
City  Southern  R.  Co.,  106  La.  409  ;  Mathews  v. 
Daly- West  Min.  Co.,  27  Utah  193;  Dossett  v. 
St.  Paul,  etc.,  Lumber  Co.,  40  Wash.  276. 

147.  1.  Acting  in  Obedience  of  Orders  — 
United  States.  —  Sauvageau  v.  River  Spinning 
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Orders  —  (a)  Where  Danger  Not  Obvious.  — 


Co.  129  Fed.  Rep.  961  ;  Portland  Gold  Min. 
Co.  v.  Flaherty,  (C.  C.  A.)  m  Fed.  Rep. 
312. 

Arkansas.  —  Kansas,  etc.,  Coal  Co.  v.  Chand- 
ler, 71  Ark.  518,  citing  20  Am.  and  Eng.  Encyc. 
op  Law  (2d  ed.)  147. 

California.  —  Daubert  v.  Western  Meat  Co., 
135  Cal.  144. 

Georgia.  — ■  Fenn  v.  Seaboard  Air  Line  R.  Co., 
120  Ga.  664. 

Illinois.  —  Barnett,  etc.,  Co.  v.  Schlapka,  208 
111.  426,  affirming  110  111.  App.  672;  Pressed 
Steel  Car  Co.  v.  Herath,  207  111.  576,  affirming 
no  111.  App.  596;  Cobb  Chocolate  Co.  v.  Knud- 
son,  207  111.  452 ;  Illinois  Steel  Co.  v.  Wierz- 
bicky,  206  111.  201,  affirming  107  111.  App.  69; 
Hartrich  v.  Hawes,  202  111.  334,  affirming  103 
111.  App.  433  ;  Illinois  Cent.  R.  Co.  v.  Sporleder, 
199  111.  184;  Illinois  Cent.  R.  Co.  v.  Atwell,  198 
111.  200,  affirming  100  111.  App.  513;  Western 
Stone  Co.  v.  Muscial,  196  111.  382,  89  Am.  St. 
Rep.  325,  affirming  96  111.  App.  288 ;  William 
Graver  Tank  Works  v.  O'Donnell,  191  111.  236, 
affirming  91  111.  App.  524;  Hass  v.  Chicago,  etc., 
R.  Co.,  97  111.  App.  624  ;  Wierzbicky  v.  Illinois 
Steel  Co.,  94  III.  App.  400  ;  McFadden  v.  Sollitt. 
94  111.  App.  271  ;  Butler  Ballast  Co.  v.  Hoshaw, 
94  111.  App.  68  ;  Illinois  Cent.  R.  Co.  v.  Spor- 
leder, 90  111.  App.  590  ;  Bennett  v.  Brown  Hoist- 
ing, etc.,  Mach.  Co.,  89  111.  App.  113.  See 
Illinois  Cent.  R.  Co.  v.  Swift,  213  111.  307. 

Indiana.  —  Republic  Iron,  etc.,  Co.  v.  Berkes. 
162  Ind.  517;  Diezi  v.  G.  H.  Hammond  Co.,  156 
Ind.  583  ;  Perry-Matthews-Buskirk  Stone  Co.  v. 
Spear,  (Ind.  App.  1905)  73  N.  E.  Rep.  933; 
Dill  v.  Marmon,  (Ind.  App.  1904)  71  N.  E.  Rep. 
669  ;  Gould  Steel  Co.  v.  Richards,  30  Ind.  App. 
348. 

Iozva.  —  Wilder  v.  Great  Western  Cereal  Co., 
(Iowa  1905)  104  N.  W.  Rep.  434.  See  Pierson 
v.  Chicago,  etc.,  R.  Co.,  127  Iowa  13. 

Kansas.  —  Wurtenberger  v.  Metropolitan  St. 
R.  Co.,  68  Kan.  642. 

Kentucky.  — ■  Illinois  Cent.  R.  Co.  v.  Keebler, 
84  S.  W.  Rep.  1 1 67,  27  Ky.  L.  Rep.  305;  May- 
field  Woolen  Mills  v.  Frazier,  80  S.  W.  Rep. 
456,  25  Ky.  L.  Rep.  2263  ;  Smith  v.  Kentucky 
Lumber  Co.,  78  S.  W.  Rep.  120,  25  Ky.  L.  Rep. 
1386;  Illinois  Cent.  R.  Co.  v.  Langan,  116  Ky. 
318;  Long  v.  Illinois  Cent.  R.  Co.,  113  Ky.  806, 
101  Am.  St.  Rep.  374. 

Massachusetts.  —  Joyce  v.  American  Writing 
Paper  Co.,  184  Mass.  230. 

Michigan.  —  Bernard  v.  Pittsburg  Coal  Co., 
137  Mich.  279,  11  Detroit  Leg.  N.  246. 

Minnesota.  —  Barrett  v.  Reardon,  (Minn. 
1905)  104  N.  W.  Rep.  309;  Gray  v.  Commuta- 
tor Co.,  85  Minn.  463. 

Missouri.  — ■  Mitchell  v.  Chicago,  etc.,  P..  Co., 
108  Mo.  App.  142  ;  Franklin  v.  Missouri,  etc., 
R.  Co.,  97  Mo.  App.  473  ;  Browning  v.  Kasten, 
107  Mo.  App.  59. 

Nebraska. — •  Ittner  Brick  Co.  v.  Killian,  67 
Neb.  589. 

New  York. — -Finn  v.  Cassidy,  165  N.  Y.  584, 
affirming  39  N.  Y.  App.  Div.  641  :  Fleming  v. 
Tuttle,  98  N.  Y.  App.  Div.  222  ;  Koren  v.  Na- 
tional Conduit,  etc.,  Co.,  82  N.  Y.  App.  Div.  527, 
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See  notes  1,2,  3. 

(b)  Where  Danger  Is  Obvious.  —  See  note  4. 

(14)  Acting  in  Disobedience  to  Orders.  —  See  note  6. 


affirmed  without  opinion  179  N.  Y.  552;  Smith 
v.  King,  74  N.  Y.  App.  Div.  1. 

North  Carolina.  —  Springs  v.  Southern  R.  Co., 
130  N.  Car.  186;  Thomas  v.  Raleigh,  etc.,  Air 
Line  R.  Co.,  129  N.  Car.  392;  Haltom  v. 
Southern  R.  Co.,  127  N.  Car.  255. 

Ohio.  —  E.  P.  Breckenridge  Co.  v.  Reagan,  12 
Ohio  Cir.  Dec.  50,  22  Ohio  Cir.  Ct.  71.  Com- 
pare Cleveland  v.  Wolf,  25  Ohio  Cir.  Ct.  406. 

Oregon.  — ■  Sorenson  v.  Oregon  Power  Co., 
(Oregon  1905)  82  Pac.  Rep.  10. 

Pennsylvania.  —  Schiglizzo  v.  Dunn,  211  Pa. 
St.  253,  107  Am.  St.  Rep.  549  ;  Sweigert  v. 
Klingensmith,  210  Pa.  St.  565  ;  Williams  v. 
Clark,  204  Pa.  St.  416. 

South  Carolina.  —  Carson  v.  Southern  R.  Co., 
68  S.  Car.  55,  judgment  affirmed  Southern  R. 
Co.  v.  Carson,  194  U.  S.  136. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Walden,  27 
Tex.  Civ.  App.  567  ;  Texas  Cent.  R.  Co.  v. 
Hicks,  24  Tex.  Civ.  App.  400  ;  St.  Louis,  etc., 
R.  Co.  v.  Vestal,  (Tex.  Civ.  App.  1905)  86  S. 
W.  Rep.  790  ;  San  Antonio,  etc.,  R.  Co.  v. 
Stevens,  (Tex.  Civ.  App.  1904)  83  S.  W.  Rep. 
235  I  Texas,  etc.,  R.  Co.  v.  Kelly,  34  Tex.  Civ. 
App.  zi,  affirmed  98  Tex.  123;  Bering  Mfg.  Co. 
v.  Femelat,  35  Tex.  Civ.  App.  36  ;  Galveston, 
etc.,  R.  Co.  v.  Puente,  30  Tex.  Civ.  App.  246  ; 
Galveston,  etc.,  R.  Co.  v.  Sanchez,  (Tex.  Civ. 
App.  1901)  65  S.  W.  Rep.  893. 

Vermont.  — ■  La  Flam  v.  Missisquoi  Pulp  Co., 
74  Vt.  125. 

Virginia.  —  Virginia  Portland  Cement  Co.  v. 
Luck,  103  Va.  427,  quoting  20  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  147. 

Washington.  —  Goldthorpe  v.  Clark-Nicker- 
son  Lumber  Co.,  31  Wash.  467  ;  Green  v.  West- 
ern American  Co.,  30  Wash.  87  ;  Tham  v.  J.  T. 
Steeb  Shipping  Co.,  39  Wash.  271. 

Assisting  to  Remove  Hand  Car  from  Track  in 
Front  of  Approaching  Train.  —  Kansas  City,  etc., 
R.  Co.  v.  Thornhill,  141  Ala.  215. 

148.  1.  Apparent  Danger.  —  Kansas,  etc., 
Coal  Co.  v.  Chandler,  71  Ark.  518;  Illinois  Steel 
Co.  v.  Ryska,  200  111.  280,  affirming  102  III.  App. 
347  ;  Slack  v.  Harris,  200  III.  96  :  Illinois  Steel 
Co.  v.  Sitar,  199  111.  116;  Illinois  Steel  Co.  v. 
McFadden,  196  111.  344,  89  Am.  St.  Rep.  319: 
Wells  v.  Bounlnges,  193  111.  328  ;  Kapaczvnski 
v.  Wells,  etc.,  Co.,  110  111.  App.  477,  affirmed 
218  111.  149;  Allison  v.  Southern  R.  Co.,  129  N. 
Car.  336 ;  Virginia  Portland  Cement  Co.  v. 
Luck,  103  Va.  427,  quoting  20  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  148.  See  Great  North- 
ern R.  Co.  v.  Kasischke,  (C.  C.  A.)  104  Fed. 
Rep.  440  ;  Jancko  v.  West  Coast  Mfg.,  etc.,  Co., 
34  Wash.  SS6. 

2.  Assurance  of  Safety  When  Complaint  Made.  — 
Gundlach  v.  Schott,  192  111.  509,  85  Am.  St. 
Rep.  348,  affirming  95  111.  App.  110.  See  Allen 
v.  Gi'man,  127  Fed.  Rep.  609. 

3.  Necessity  for  Exercising  Ordinary  Care.  — 
Wiggins  Ferry  Co.  v.  Hill,  112  111.  App. 
475- 

Orders  to  Do  Work  Quickly,  —  The  mere  fact, 
that  a  servant  is  told  to  do  a  thing  "  as  quick  as 
possible  "  does  not  excuse  a  failure  on  his  part 


to  exercise  due  care.  Illinois  Car,  etc.,  Co.  v. 
Walch,  132  Ala.  490. 

4.  Obvious  Danger  —  Effect  of  Orders  —  United 
Stales.  —  Southern  R.  Co.  v.  Logan,  (C.  C.  A.) 
138  Fed.  Rep.  725. 

Alabama. —  Coosa  Mfg.  Co.  v.  Williams,  133 
Ala.  606. 

Colorado.  —  Greeley  v.  Foster,  32  Colo.  292. 

Georgia.  — ■  Wrightsville,  etc.,  R.  Co.  v.  Latti- 
more,  1 18  Ga.  581. 

Illinois. — -Wiggins  Ferry  Co.  v.  Hill,  112  111. 
App.  475- 

Kentucky.  —  Shemwell  v.  Owensboro,  etc.,  R. 
Co.,  117  Ky.  556;  Reis  v.  Struck,  64  S.  W.  Rep. 
729,  23  Ky.  L.  Rep.  1 1 13. 

Louisiana.  —  McKinney  v.  McNeely,  108  La. 

2  7- 

Mississippi.  —  Truly  v.  North  Lumber  Co.,  83 
Miss.  430. 

Missouri. — ■  Zentz  v.  Chappell,  103  Mo.  App. 
208.  See  Whaley  v.  Coleman,  113  Mo.  App. 
594- 

Nebraska. —  Ittner  Brick  Co.  v.  Killian,  67 
Neb.  589. 

New  Hampshire.  —  O'Hare  v.  Cocheco  Mfg. 
Co.,  71  N.  H.  104,  93  Am.  St.  Rep.  499. 

New  Jersey.  —  Luckey  v.  Sofield,  (N.  J.  1904) 
57  Atl.  Rep.  870. 

New  York. —  Date  v.  New  York  G'ucose  Co., 
104  N.  Y.  App.  Div.  207. 

North  Carolina.  —  Allison  v.  Southern  R.  Co., 
129  N.  Car.  336. 

Ohio.  —  Gensen  v.  Ohio  Oil  Co.,  12  Ohio  Cir. 
Dec.  10,  22  Ohio  Cir.  Ct.  276;  Joswoyak  v. 
Lake  Shore,  etc.,  R.  Co.,  4  Ohio  Dec.  (Reprint) 
317,  1  Cleve.  L.  Rep.  306. 

Texas.  —  Houston  East,  etc.,  Texas  R.  Co. 
v.  De  Walt,  96  Tex.  121,  97  Am.  St.  Rep.  877; 
Hightower  v.  Gray,  36  Tex.  Civ.  App.  67  (  ; 
Hildenbrand  v.  Marshall.  30  Tex.  Civ.  App. 
135  ;  Parks  v.  St.  Louis  Southwestern  R.  Co., 
29  Tex.  Civ.  App.  551  ;  International,  etc.,  R.  Co. 
v.  Tisdale,  36  Tex.  Civ.  App.  174.  See  Haywood 
v.  Galveston,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1905)  85  S.  W.  Rep.  433. 

Washington.  —  Bier  v.  Hosford,  35  Wash. 
sM4 :  Christianson  v.  Pacific  Bridge  Co.,  27 
Wash.  582. 

Wisconsin.  — ■  Goodrich  V.  Chippewa  Valley 
Electric  R.  Co.,  108  Wis.  329. 

When  an  implement  or  appliance  is  defective 
to  such  an  extent  or  the  character  of  the  work 
is  such  that  it  cannot  be  prosecuted  by  means 
of  the  defective  tool  without  subjecting  the 
servant  to  such  great  or  imminent  risk  of  being 
seriously  hurt  that  a  person  of  ordinary  pru- 
dence would  not  incur  it,  the  request  of  the 
master  that  the  servant  continue  using  the  de- 
fective implement  does  not  free  the  servant 
from  the  charge  of  contributory  negligen-e. 
Musser-Snrmrrv  Land,  etc.,  Co.  v.  Brown,  (C. 
C.  A.)  126  Fed.  Rep.  T41. 

6.  Injury  Resulting  from  Disobedience  of  Orders 
—  United  States.  —  McMillan  v.  Grand  Trunk 
R.  Co..  (C.  C.  A.)  130  Fed.  Rep.  827;  D  bro  v. 
James  Lee's  Sons  Co.,  130  Fed.  Rep.  385. 
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I  l!>.    Sec  notes  1 ,  2. 

(15)  Injuries  Sustained  Wk\ 

note  3. 

(iC)  Working  Outside  Scope 

notes  4,  5. 

150.  (17)  Acting  in  Emergencies 
notes  1,  2,  3. 

Delaware.  —  Punkowski  v.  New  Castle 
Leather  Co.,  4  Penn.  (Del.)  544. 

Connecticut.  —  Hyde  v.  Mendel,  75  Conn. 
140. 

Illinois.  —  Kinniundy  v.  Anderson,  103  III. 
App.  457;  Illinois  Steel  Co.  v.  Kinnare,  100 
111.  App.  208 ;  Chicago,  etc.,  R.  Co.  v.  Myers, 
95  111.  App.  578 ;  Mendota  Light,  etc.,  Co.  v. 
l.aflerty,  92  111.  App.  74;  Tri-City  R.  Co.  v. 
Killeen,  92  111.  App.  57. 

Kentucky.  —  Straight  Creek  Coal  Co.  v. 
Haney,  87  S.  W.  Rep.  11 14,  27  Ky.  L.  Rep. 
11 17;  Louisville,  etc.,  R.  Co.  v.  Hiltner.  60  S. 
W.  Rep.  2,  22  Ky.  L.  Rep.  1141.  But  compare 
Illinois  Cent.  R.  Co.  v.  Stith,  (Ky.  1905)  85 
S.  W.  Rep.  1 173. 

Louisiana.  —  Moore  v.  St.  Louis,  etc.,  R.  Co., 
(La.  1905)  38  So.  Rep.  913. 

Massachusetts.  —  Demers  v.  Marshall,  178 
Mass.  9. 

Minnesota.  —  Burris  v.  Minneapolis,  etc.,  R. 
Co.,  (Minn.  1905)  103  N.  W.  Rep.  717;  Nord- 
quist  v.  Great  Northern  R.  Co.,  89  Minn.  485  ; 
Green  v.  Brainerd,  etc.,  R.  Co.,  85  Minn.  318. 

Mississippi.  —  Natchez  Cotton  Mill  Co.  v. 
McLain,  (Miss.  1903)  33  So.  Rep.  723. 

Nebraska.  —  Weed,i\  Chicago,  etc.,  R.  Co., 
(Neb.  1904)  99  N.  W.  Rep.  827;  Western  Mat- 
tress Co.  v.  Ostergaard,  (Neb.  1904)  99  N.  W. 
Rep.  229,  judgment  affirmed  on  rehearing, 
(Neb.  1904)  101  N.  W.  Rep.  334;  Chicago, 
etc.,  R.  Co.  v.  Healey,  (Neb.  1904)  97  N.  W. 
Rep.  1024. 

New  York.  —  Shannon  v.  New  York  Cent.,  etc., 
R.  Co.,  88  N.  Y.  App.  Div.  349 ;  Dickescheid 
v.  Betz,  80  N.  Y.  App.  Div.  8,  affirmed  without 
opinion  176  N.  Y.  611. 

North  Carolina.  —  Howard  v.  Southern  R. 
Co.,  131  N.  Car.  829,  petition  to  rehear  dis- 
missed 132  N.  Car.  709;  Hicks  v.  Naomi  Falls 
Mfg.  Co.,  138,  N.  Car.  319;  Stewart  v.  Van 
Deventer  Carpet  Co.,  138  N.  Car.  60;  Holland 
V.  Seaboard  Air  Line  R.  Co.,  137  N.  Car.  368; 
YVhitson  v.  Wrenn,  134  N.  Car.  86.  See  Ham- 
rick  v.  Balfour  Quarry  Co.,  132  N.  Car.  282. 

Ohio.  —  Wheeling,  etc.,  R.  Co.  v.  Fisher,  25 
Ohio  Cir.  Ct.  566. 

South  Carolina.  —  Morrow  v.  Gaffney  Mfg. 
Co.,  70  S.  Car.  244. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Brown, 
95  Tex.  2 ;  Horton  v.  Ft.  Worth  Packing,  etc., 
Co.,  33  Tex.  Civ.  App.  150;  Texas,  etc.,  R.  Co. 
v.  Fields,  32  Tex.  Civ.  App.  414. 

Utah.  —  Smith  v.  Centennial  Eureka  Min. 
Co.,  27  Utah  307. 

Virginia.  —  Street  v.  Norfolk,  etc.,  R.  Co., 
10 1  Va.  746. 

Canada.  —  Holden  v.  Grand  Trunk  R.  Co.,  5 
Ont.  L.  Rep.  301  ;  Anderson  v.  Mikado  Min. 
Co..  3  Ont.  L.  Rep.  581. 

Injury  Resulting  from  Disobedience  of  Reason- 


i/e  Acting  in  Violation  of  Laiv. —  See 
of  Employment  —  (a)  In  General.  —  See 
Caused  by  Master  s  Negligence.  —  See 


able  Rules.  —  See  supra,  the  cases  supplement- 
ing page  105,  note  2. 

149.  1.  Tullis  v.  Lake  Erie,  etc.,  R.  Co.,  (C.  C. 
A.)  105  Fed.  Rep.  554.  See  Kerrigan  v.  Chi- 
cago, etc.,  R.  Co.,  86  Minn.  407. 

2.  Obedience  to  Orders  Inconsistent  with  Rules. 
—  See  Illinois  Steel  Co.  v.  Olsle,  214  111.  181. 

3.  Injuries  Sustained  while  Acting  in  Violation 
of  Law.  —  See  Little  v.  Southern  R.  Co.,  120 
Ga.  347,  102  Am.  St.  Rep.  104. 

4.  Working  Outside  Scope  of  Employment  — ■ 
United  States.  —  Baltimore,  etc.,  R.  Co.  v. 
Doty,  (C.  C.  A.)  133  Fed.  Rep.  866. 

Georgia.  ■ —  Central  of  Georgia  R.  Co.  v.  Mc- 
Whorter,  115  Ga.  476. 

Indiana.  —  Roberts  v.  Indianapolis  St.  R.  Co., 
158  Ind.  634;  Robertson  v.  Ford,  164  Ind.  538. 

Kentucky.  —  Floyd  v.  Kentucky  Lumber  Co., 
66  S.  W.  Rep.  501,  23  Ky.  L.  Rep.  1914:  Bowl- 
ing Green  Stone  Co.  v.  Capshaw,  64  S.  W.  Rep. 
507,  23  Ky.  L.  Rep.  945.  See  Hollingsworth 
v.  Pineville  Coal  Co.,  74  S.  W.  Rep.  205,  24 
Ky.  L.  Rep.  2437. 

Maine.  —  McTaggart  v.  Maine  Cent.  R.  Co.. 
100  Me.  223. 

Massachusetts.  —  Aziz  v.  Atlantic  Cotton 
Mills,  189  Mass.  156. 

New  York.  —  Mull  v.  Curtice  Bros.  Co..  74 
N.  Y.  App.  Di'v.  561  ;  Di  Pietro  v.  Empire 
Portland  Cement  Co.,  70  N.  Y.  App.  Div.  501. 
See  Young  v.  Eugene  Dietzgen  Co.,  72  N.  Y. 
Apo.  Div.  618,  affirmed  without  opinion  176" 
N.  Y.  590. 

Pennsylvania.  —  Michael  v.  Henry,  209  Pa. 
St.  213. 

Texas.  —  International,  etc.,  R.  Co.  v.  Wal- 
ters, (Tex.  Civ.  App.  1904)  80  S.  W.  Rep.  668. 
Compare  W.  G.  Ragley  Lumber  Co.  v.  Gold- 
smith, (Tex.  Civ.  App.  1902)  66  S.  W.  Rep. 
581. 

Wisconsin.  —  Egnor  7'.  N.  C.  Foster  Lumber 
Co.,  115  Wis.  530. 

See  Cleveland,  etc.,  R.  Co.  v.  Carr,  95  111.  App. 
576;  Fowler  v.  Brooks,  65  Kan.  861,  70  Pac. 
Rep.  600  ;  Tirrell  v.  New  York,  etc.,  R.  Co.,  180 
Mass.  490 ;  Coleman  v.  Himmelberger-Harrison 
Land,  etc.,  Co.,  105  Mo.  App.  254;  Phillips  v. 
Central  R.  Co.,  68  N.  J.  L.  605.  Compare  Vir- 
ginia Iron,  etc.,  Co.  v.  Tomlinson,  (Va.  1905) 
51  S.  E.  Rep.  362.  See  supra,  the  cases  supple- 
menting page  131,  note  2. 

5.  Werner  v.  Trautwein,  25  Tex.  Civ.  App. 
608.  See  Kopf  v.  Monroe  Stone  Co.,  133  Mich. 
286,  10  Detroit  Leg.  N.  185. 

150.  1.  Effect  of  Adoptiner  More  Dantrerous 
Course  —  Alabama.  —  Postal  Tel.  Cable  Co.  v. 
Hulsey,  132  Ala.  444.  Compare  Kansas  City, 
etc.,  R.  Co.  v.  Thornhill.  141  Ala.  215. 

Illinois.  —  Momence  Stone  Co.  v.  Groves,  197 
111.  88;  Junction  Min.  Co.  v.  Ench,  111  111.  App. 
346. 
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lol.  (1 8)  Assuming  Extra-hazardous  Risks  to  Save  Life  and  Property.  — 
See  notes  i,  2,  3. 

(19)  Sudden  Illness  at  Post  of  Duty.  —  See  note  4. 
g.  Master's  Violation  of  Statutory  Duties  as  Affecting 
Defense.  —  See  notes  5,  6. 


Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Martin,  31 
Ind.  App.  308. 

Kentucky.  —  Middlesborough  R.  Co.  v.  Stal- 
lard,  72  S.  W.  Rep.  17,  24  Ky.  L.  Rep.  1666. 

Missouri.  —  Lee  v.  St.  Louis,  etc.,  R.  Co.,  112 
Mo.  App.  372. 

Ohio.  —  Gamble  v.  Akron,  etc.,  R.  Co.,  63 
Ohio  St.  352. 

Texas.  —  St.  Louis  Southwestern  R.  Co.  v. 
Jacobson,  28  Tex.  Civ.  App.  150;  El  Paso,  etc., 
R.  Co.  v.  Kelly,  (Tex.  Civ.  App.  1904)  83  S.  W. 
Rep.  85s  ;  San  Antonio,  etc.,  R.  Co.  v.  Stevens, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  235. 

Utah.  —  Mathews  v.  Daly- West  Min.  Co.,  27 
Utah  193;  Hicks  v.  Southern  Pac.  R.  Co.,  27 
Utah  526. 

Washington.  —  Sandquist  v.  Independent 
Telephone  Co.,  38  Wash.  313. 

See  Western,  etc.,  R.  Co.  v.  Bryant,  123  Ga. 
77;  Allison  v.  Southern  R.  Co.,  129  N.  Car.  336. 
Compare  Morancy  v.  Hennessey,  24  R.  I.  205  ; 
Mayott  v.  Norcross,  24  R.  L  187;  Langlois  v. 
Dunn  Worsted  Mills,  25  R.  I.  645  ;  Jackson,  etc., 
St.  R.  Co.  v.  Simmons,  107  Tenn.  392. 

Jumping  from  a  Moving  Engine  When  Collision 
Is  Imminent  has  been  held  not  to  be  contrib- 
utory negligence  on  the  part  of  a  fireman. 
Cowen  v.  Ray,  (C.  C.  A.)   108  Fed.  Rep.  320. 

150.  2.  Limitation  of  Doctrine, —  It  has 
been  held  that  the  servant  must  act  upon  a  rea- 
sonable a.pprehension  of  peril ;  that  "  he  has  no 
right,  upon  the  happening  of  some  trivial  occur- 
rence, or  such  as  would  not  create  fear  or  ap- 
prehension of  injury  in  the  mind  of  an  ordi- 
narily prudent  and  careful  person,  to  bring  in- 
jury on  himself,  and  then  recover  damages  for 
it."  Ford  v.  Robinson-Pettett  Co.,  65  S.  W. 
Rep.  793,  23  Ky.  L.  Rep.  1654. 

3.  McRae  v.  Erickson,  (Cal.  1905)  82  Pac. 
Rep.  209;  McGinn  v.  McCormick,  109  La.  396. 

151.  1.  Risks  Incurred  in  Saving  Life  — 
Kansas  City,  etc.,  R.  Co.  v.  Thornhill,  141  Ala. 
215;  Pittsburg,  etc.,  R.  Co.  v.  Lynch,  69  Ohio 
St.  123,  100  Am.  St.  Rep.  658;  Missouri,  etc., 
R.  Co.  v.  Goss,  31  Tex.  Civ.  App.  300;  Texas, 
etc.,  R.  Co.  v.  Scott,  30  Tex.  Civ.  App.  496. 
See  Hicks  v.  Southern  Pac.  R.  Co.,  27  Utah  526. 

But  it  has  been  held  that  in  order  that  there 
may  be  a  recovery  against  the  master,  there 
must  have  been  negligence  on  the  part  of  the 
master  either  toward  the  person  rescued  or 
toward  the  servant  making  the  rescue  after  the 
attempt  has  been  begun.  Saylor  v.  Parsons, 
122  Iowa  679.  101  Am.  St.  Rep.  283. 

2.  Saylor  v.  Parsons,  122  Iowa  679,  lor  Am. 
St.  Rep.  283  ;  Whitworth  v.  Shreveport  Belt  R. 
Co.,  112  La.  363;  Pittsburg,  etc.,  R.  Co.  v. 
Lynch.  6g  Ohio  St.  123,  100  Am.  St.  Rep.  658. 

Removing  Obstruction  from  Track.  —  In  order 
to  justify  going  upon  the  track  to  remove  a 
supposed  obstruction,  it  is  not  necessary  that 
danger  should  actually  exist,  but  the  appear- 
ance of  danger  ought  to  be  such  as  to  arous" 
a  reasonable  apprehension  of  danger.  Gulf, 


etc.,  R.  Co.  v.  Roane,  (Tex.  Civ.  App.  1903)  75 
S.  W.  Rep.  845,  judgment  reversed  on  rehearing 
33  Tex.  Civ.  App.  299. 

3.  Risks  to  Save  Property.  —  Illinois  Cent.  R. 
Co.  v.  Stith,  (Ky.  1905)  85  S.  W.  Rep.  1173- 
Compare  Maltbie  v.  Belden,  167  N.  Y.  307,  re- 
versing 45  N.  Y.  App.  Div.  384. 

4.  Sudden  Illness  while  od  Duty.  —  A  servant 
may  be  chargeable  with  contributory  negligence 
by  remaining  in  the  employment  after  he  is 
taken  ill.  Hewitt  v.  East  Jordan  Lumber  Co., 
136  Mich,  no,  10  Detroit  Leg.  N.  1008. 

5.  Violation  of  Statutory  Duties — Indiana. — 
Monteith  v.  Kokomo  Wood  Enameling  Co.,  159 
Ind.  149;  Corning  Steel  Co.  v.  Pohlplatz,  29 
Ind.  App.  250;  Bodell  v.  Brazil  Block  Coal  Co., 
25  Ind.  App.  654  ;  La  Porte  Carriage  Co.  v.  Sul- 
lender,  (Ind.  App.  1904)  71  N.  E.  Rep.  922; 
Baltimore,  etc.,  R.  Co.  v.  Cavanaugh,  35  Ind. 
App.  32.  See  Blanchard-Hamilton  Furniture 
Co.  v.  Colvin,  32  Ind.  App.  398. 

Michigan.  —  Jones  v.  Flint,  etc.,  R.  Co.,  127 
Mich.  198,  8  Detroit  Leg.  N.  295. 

Minnesota.  —  Turrittin  v.  Chicago,  etc.,  R. 
Co.,  (Minn.  1005)  104  N.  W.  Rep.  225;  Mc- 
Ginty  v.  Waterman,  93  Minn.  242  ;  Swenson  v. 
Osgood,  etc.,  Mfg.  Co.,  gi  Minn.  509. 

Oh.io.  —  Cleveland,  etc.,  R.  Co.  v.  Ullom,  n 
Ohio  Cir.  Dec.  321,  20  Ohio  Cir.  Ct.  512. 

Pennsylvania.  —  Schlemmer  v.  Buffalo,  etc.. 
R.  Co.,  207  Pa.  St.  198. 

Texas.  —  Smith  v.  Atchison,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1905)  87  S.  W.  Rep.  1052. 

Vermont.  —  Kilpatrick  v.  Grand  Trunk  R. 
Co.,  72  Vt.  263,  82  Am.  St.  Rep.  939. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Cheat- 
wood,  103  Va.  356. 

See  Hailey  v.  Texas,  etc.,  R.  Co.,  113  La.  533  ; 
Coley  v.  North  Carolina  R.  Co.,  128  N.  Car. 
534,  rehearing  129  N.  Car.  407. 

Alabama  Employer's  Liability  Act,  —  There 
cannot  be  a  recovery  under  subdivision  1  of  the 
Alabama  Employer's  Liability  Act  if  the  injured 
employee  is  himself  the  agent  through  whom 
the  employer  undertakes  to  see  that  the  ways, 
works,  etc.,  are  in  proper  condition,  and  if  th" 
employee  undertakes  that  responsibility,  he  can- 
not complain.  Pioneer  Min.,  etc.,  Co.  v. 
Thomas,  733  Ala.  279. 

Federal  Statute  Requiring  Automatic  Couplers 
—  The  Act  of  Congress  of  March  2,  1893  (27 
U.  S.  Stat,  at  L.  532.  c.  190,  §  8,  6  Fed.  Stat. 
Annot.  752),  requiring  cars  to  be  equipped 
with  automatic  couplers,  does  not  exclude  the 
defense  of  contributory  negligence.  Denver, 
etc.,  R.  Co.  v.  Arrighi,  (C.  C.  A.)  129  Fed.  Rep. 
M7- 

6.  See  Kcllyville  Coal  Co.  v.  Strine,  217  111. 
ST  6. 

Illinois  Statutes.  —  It  has  been  held  that 
contributory  negligence  of  the  servant  is  not  a 
defense  in  an  action  against  a  mine  owner  wh  > 
is  shown  to  have  been  guilty  of  a  wilful  viola- 
tion of  a  statute  prescribing  precautions  to  be 
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Sec  notes  I. 


EVIDENCE—  (i)  Admissibility 
3,  5,  6,  8. 


(a)  Evidence  in  Behalf  of  Plaintiff.  — 


taken  for  the  safety  of  miners.  Riverton  Coal 
Co.  v.  Shepherd,  207  111.  395 ;  Fulton  v.  Wil- 
mington Star  Min.  Co.,  (C.  C.  A.)  133  Fed. 
Kep.  193,  following  Carterville  Coal  Co.  v.  Ab- 
bott, 181  111.  495. 

Under  the  Illinois  statute  (4  Starr  &  C. 
Annot.  Stat.  1902,  c.  93)  relating  to  mines  and 
miners,  requiring  a  safe  and  commodious  pas- 
sageway around  the  landing  place  at  the  bottom 
of  every  shaft,  and  providing  a  penalty  for  any 
wilful  neglect,  refusal,  or  failure  to  do  the 
things  required  to  be  done  by  the  act,  it  has 
been  held  that  the  defense  of  contributory  neg- 
ligence on  the  part  of  the  person  injured  does 
not  lie  to  an  action  for  the  wilful  failure  of  the 
mine  operator  to  comply  with  the  requirements 
of  the  statute.  Chicago-Coulterville  Coal  Co.  v. 
Fidelity,  etc.,  Co.,  130  Fed.  Rep.  957. 

In  an  action  brought  under  the  Illinois  stat- 
ute (Hurd's  III.  Rev.  Stat.  1903,  c.  48,  §  33), 
which  prohibited  the  employment  of  children 
under  fourteen  years  of  age  in  manufacturing 
establishments,  it  was  held  that  the  contrib- 
utory negligence  of  the  plaintiff,  who  was  a 
mere  infant,  while  he  was  in  the  performance 
of  the  work  he  had  been  directed  to  do,  was 
not  a  defense.  It  was  said,  however,  that  if 
the  plaintiff  left  the  task  which  he  had  been 
directed  to  perform,  and  while  not  engaged  in 
doing  work  which  he  had  been  directed  to  do 
by  his  master  was  injured  through  an  accident 
to  which  his  own  negligence  contributed,  while 
he  was  still  in  or  upon  the  premises  of  the 
master,  a  different  question  would  present  itself. 
American  Car,  etc.,  Co.  v.  Armentraut,  214  111. 
509- 

152.  1.  Nature  of  Employment — Inexperi- 
enee  of  Plaintiff.  —  Neilson  v.  Nebo  Brown  Stone 
Co.,  25  Utah  37. 

Evidence  of  Due  Care.  —  It  is  not  necessary 
that  evidence  of  the  exercise  of  due  care  by  the 
plaintiff  should  be  direct;  the  fact  may  be  in- 
ferred from  the  circumstances.  Murray  v. 
Boston,  etc.,  R.  Co.,  72  N.  H.  32,  101  Am.  St. 
Rep.  660. 

Danger  Not  Obvious.  —  It  has  been  held  that 
a  plaintiff  who  is  charged  with  contributory 
negligence  may  testify  that  he  could  not  see 
that  it  was  dangerous  to  do  work  in  the  man- 
ner in  which  he  was  doing  it.  Southern  Car, 
etc.,  Co.  v.  Bartlett,  137  Ala.  234. 

Assurance  of  Safety.  —  Evidence  of  the  con- 
tents of  a  telegram  from  a  conductor  of  the 
defendant  to  the  plaintiff,  signed  by  a  train  dis- 
patcher, directing  cars  to  be  started  at  a  certain 
place,  and  stating  that  the  track  was  "  O.  K.," 
has  been  held  to  have  been  admissible  as  tend- 
ing to  prove  that  the  plaintiff  when  injured  was 
acting  in  the  scope  of  his  employment,  and  was 
as-sured  of  the  track's  good  condition.  Southern 
R.  Co.  v.  Howell,  135  Ala.  639. 

2.  Actions  of  Other  Employees.  —  Chattanooga 
Southern  R.  Co.  v.  Myers,  112  Ga.  237;  Mont- 
gomery v.  Chicago,  etc.,  R.  Co.,  109  Mo.  App. 
88.  Compart  Western  R.  Co.  v.  Arnett,  137 
Ala.  414;  International,  etc.,  R.  Co.  v.  Bearden, 
31  Tex.  Civ.  App.  58.  But  compare  Stauning 
v.   Great    Northern    R.    Co.,    88    Minn.  480. 


Contra,  De  Cair  t.  Manistee,  etc.,  R.  Co.,  133 
Mich.  578,  10  Detroit  Leg.  N.  328;  Interna- 
tional, etc.,  R.  Co.  v.  Penn,  (Tex.  Civ.  App. 
1904)  79  S.  W.  Rep.  624;  Galloway  v.  San 
Antonio,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1903)  78 
S.  W.  Rep.  32. 

But  in  an  action  in  which  it  was  contended 
that  the  plaintiff's  intestate,  a  brakeman  who 
was  killed  while  attempting  to  make  a  coup- 
ling, had  been  guilty  of  contributory  negligence 
in  going  between  the  cars  on  the  inside  instead 
of  the  outside  of  a  curve  for  the  reason  that 
there  was  not  space  enough  on  the  inside  of 
the  curve  between  the  cars,  when  the  cars  came 
together,  to  do  the  coupling,  it  was  held  that 
testimony  that  another  person  had  successfully 
made  a  coupling  on  the  inside  of  the  curve  was 
admissible.  Mobile,  etc.,  R.  Co.  v.  Bromberg, 
1 14  Ala.  258. 

It  has  been  held  that  proof  of  the  usual  and 
customary  method  of  performing  a  service  may 
be  received  as  bearing  on  the  question  of  the 
employee's  exercise  of  reasonable  care  in  fol- 
lowing the  method  indicated  by  custom  and 
usage.  Pierson  v.  Chicago,  etc.,  R.  Co.,  127 
Iowa  13.  See  San  Antonio,  etc.,  R.  Co.  v. 
Waller,  27  Tex.  Civ.  App.  44. 

In  an  action  to  recover  damages  for  injuries 
received  by  the  plaintiff  by  falling  into  a  trench 
which  had  been  dug  across  a  pathway  on  the 
premises  of  the  defendant,  which  was  custom- 
arily used  by  the  plaintiff  and  other  employees 
in  going  to  and  from  their  work,  it  was  held  that 
the  plaintiff  was  properly  allowed  to  testify 
as  to  what  was  done  by  other  persons  who  were 
in  her  company  when  they  encountered  the 
trench.  Norris  v.  Cudahy  Packing  Co.,  124 
Iowa  748. 

Reliance  by  the  Servant  upon  a  Custom  to  Give 
Warning  of  the  approach  of  the  trains  may  be 
shown,  it  has  been  held  in  an  action  to  recover 
for  the  death  of  a  servant  by  being  run  down 
by  a  train  while  he  was  crossing  a  track.  Penn- 
sylvania R.  Co.  v,  Mahoney,  12  Ohio  Cir.  Dec. 
366,  22  Ohio  Cir.  Ct.  469. 

3.  Habits  of  Employee.  —  Illinois  Cent.  R.  Co. 
v.  Prickett.  210  111.  140,  affirming  109  111.  App. 
468;  Malott  v.  Laufman,  89  111.  App.  178; 
Pittsburgh,  etc.,  R.  Co.  v.  Parish,  28  Ind.  App. 
i8q,  91  Am.  St.  Rep.  i2>o. 

Presumption  Arising  from  Instinct  of  Self- 
Preservation. —  It  has  been  held  that  in  a  case 
in  which  there  is  no  direct  evidence  of  what 
the  injured  servant  was  doing  at  the  time  of  the 
accident,  or  how  he  came  to  receive  his  inju- 
ries, it  is  proper  to  instruct  the  jury  to  consider 
"  the  instincts  which  naturally  lead  men  to 
avoid  injury  and  preserve  their  own  lives,  and 
the  presumption  that  they  will  ordinarily  do 
so."  Morbey  v.  Chicago,  etc.,  R.  Co.,  116  Iowa 
84. 

5.  Promise  to  Warn  of  Danger.  —  See  Mathews 
v.  Daly- West  Min.  Co.,  27  Utah  193. 

6.  Engrossment  in  Duties.  —  Bennett  v.  War- 
ren, 70  N.  H.  564. 

8.  Acting  in  Emergencies  —  Circumstantial 
Evidence.  —  The  absence  of  contributory  negli- 
gence, as  any  other  disputed  fact,  may  be  estab- 


1331 


Vol.  XX. 


MASTER  AND  SERVANT. 


152  153 


152. 

note  1 6. 
153. 


(b)  Evidence  in  Behalf  of  Defendant.  —  See  notes  g,  12,  14. 

(2)  Burden  of  Proof —  View  that  Burden  of  Proof  Ii  on  Plaintiff. 

See  notes  1,  2. 

View  that  Burden  of  Proof  Is  on  Defendant.  —  See  note  3. 


—  See 


lished  by  circumstantial  evidence.  Pittsburgh, 
etc.,  R.  Co.  v.  Parish,  28  Ind.  App.  189,  91  Am. 
St.  Rep.  120. 

152.  9.  Opinion  Evidence. —  See  the  cases 
supplementing  the  title  Expert  and  Opinion 
Evidence,  vol.  12,  p.  421,  note  5. 

12.  Knowledge  of  Danger.  —  Quinlan  v.  New 
York,  etc.,  R.  Co.,  89  N.  Y.  App.  Div.  266, 
affirmed  without  opinion  181  N.  Y.  523. 

14.  Failure  to  Take  Precautions.  —  Buey  v. 
Chess,  etc.,  Co.,  84  S.  W.  Rep.  563,  27  Ky.  L. 
Rep.  198. 

16.  View  that  Burden  of  Proof  Is  on  Plaintiff 

— -Illinois.  —  Cullen  v.  Higgins,  216  111.  78:  St. 
Louis  Nat.  Stock  Yards  v.  Burns,  97  111.  App. 
175  ;  Chicago,  etc.,  R.  Co.  v.  Myers,  95  111.  App. 
578  ;  Garden  City  Wire  Spring  Co.  v.  Boecher, 
94  111.  App.  96  ;  Chicago  Edison  Co.  v.  Davis, 
93  111.  App.  284,  affirmed  195  111.  31. 

Iowa.  —  Calloway  v.  Agar  Packing  Co.,  (Iowa 
1905)  104  N.  W.  Rep.  721.  See  Wilder  v.  Great 
Western  Cereal  Co.,  (Iowa  1905)  104  N.  W. 
Rep.  434. 

New  York.  —  Wilson  v.  New  York  Mills,  107 
N.  Y.  App.  Div.  99,  holding  that  the  rule  is  not 
changed  by  section  3  of  chapter  600  of  New 
York  Laws  of  1902;  Goodhines  v.  Chase,  100 
N.  Y.  App.  Div.  87  ;  Hunt  v.  Dexter  Sulphite 
Pulp,  etc.,  Co.,  100  N.  Y.  App.  Div.  119;  Lowry 
v.  Anderson  Co.,  96  N.  Y.  App.  Div.  465  ;  Fil- 
bert v.  New  York,  etc.,  R.  Co.,  95  N.  Y.  App. 
Div.  199;  Hoehn  v.  Lautz,  94  N.  Y.  App.  Div. 
14;  Carley  v.  Gair,  93  N.  Y.  App.  Div.  614; 
Huff  v.  American  Fire  Engine  Co.,  88  N.  Y. 
App.  Div.  324  ;  Skapura  v.  National  Sugar  Re- 
fining Co.,  83  N.  Y.  App.  Div.  21  ;  Scheir  v. 
Quirin,  77  N.  Y.  App.  Div.  624,  affirmed  without 
opinion  177  N.  Y.  568  ;  Frounfelker  v.  Delaware, 
etc.,  R.  Co.,  74  N.  Y.  App.  Div.  224  ;  Di  Pietro 
v.  Empire  Portland  Cement  Co.,  70  N.  Y.  App. 
Div.  501. 

See  McDonnell  v.  Central  of  Georgia  R.  Co., 
j  18  Ga.  86. 

It  has  been  stated  as  a  general  rule  that  in 
an  action  to  recover  damages  for  the  death  of  a 
plaintiff's  intestate,  alleged  to  have  been  caused 
by  defendant's  negligence,  when  there  is  neither 
direct  nor  circumstantial  evidence  which  points 
either  to  the  presence  or  absence  of  contributory 
negligence,  the  plaintiff  cannot  recover  without 
some  affirmative  evidence  to  show  that  the  de- 
cedent was  not  guilty  of  contributory  negli- 
gence. Scialo  v.  Steffens,  105  N.  Y.  App.  Div. 
592- 

In  Indiana  the  rule  as  to  the  burden  of  prov- 
ing contributory  negligence  has  been  changed 
by  statute.  See  infra,  this  title,  the  cases  sup- 
plementing page  153,  note  3. 

15!J.  1.  Direct  or  Positive  Evidence  Unneces- 
sary.—  Irish  v.  Union  Bag,  etc.,  Co.,  103  N.  Y. 
App.  Div.  45  :  Hoes  v.  Ocean  Steamship  Co.,  56 
N.  Y.  App.  Div.  259,  affirmed  without  opinion 
170  N.  Y.  581. 

2,  Wilson  v.  New  York  Mills,  107  N.  Y.  App. 


Div.  99;  Goodhines  v.  Chase,  100  N.  Y.  App. 
Div.  87. 

3.  View  that  Burden  of  Proof  Is  on  Defendant 

—  United  States.  —  Wheeler  v.  Oak  Harbor 
Head  Lining,  etc.,  Co.,  (C.  C.  A.)  126  Fed.  Rep. 
348  ;  Northern  Pac.  R.  Co.  v.  Tynan,  (C.  C.  A.) 
119  Fed.  Rep.  288;  Texas,  etc.,  R.  Co.  v. 
Reagan,  118  Fed.  Rep.  815,  55  C.  C.  A.  427; 
Baltimore,  etc.,  R.  Co.  v.  Burris,  (CCA.)  11 1 
Fed.  Rep.  882. 

Alabama.  —  Mobile,  etc.,  R.  Co.  v.  Bromberg, 
141  Ala.  258  ;  Alabama  Steel,  etc.,  Co.  v.  Wrenn, 
136  Ala.  475. 

California.  —  Anderson  v.  Seropian,  147  Cal. 
201. 

Delaware. — Punkowski  v.  New  Castle  Leather 
Co.,  4  Penn.  (Del.)  544;  Winkler  v.  Philadel- 
phia, etc.,  R.  Co.,  4  Penn.  (Del.)  80  ;  Boyd  v. 
Blumenthal,  3  Penn.  (Del.)  564. 

Georgia.  — ■  Central  of  Georgia  R.  Co.  v.  Vin- 
ing,  1 16  Ga.  284. 

Minnesota.  —  Ready  v.  Peavy  Elevator  Co., 
89  Minn.  154. 

Missouri.  —  Erickson  v.  Kansas  City,  etc.,  R. 
Co.,  171  Mo.  647;  Cambron  v.  Omaha,  etc.,  R. 
Co.,  165  Mo.  543  ;  Adams  v.  McCormick  Har- 
vesting Mach.  Co.,  110  Mo.  App.  367. 

Montana.  —  Nord  v.  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.,  30  Mont.  48  ;  Ball  v. 
Gussenhoven,  29  Mont.  321;  Cummings  v. 
Helena,  etc.,  Smelting,  etc.,  Co.,  26  Mont.  434. 

Nebraska.  —  New  Omaha  Thompson-Houston 
Electric  Light  Co.  v.  Dent,  68  Neb.  668  ;  New 
Omaha  Thomson-Houston  Electric  Light  Co.  v. 
Baldwin,  62  Neb.  180. 

North  Carolina.  —  Peoples  v.  North  Carolina 
R.  Co.,  137  N.  Car.  96;  Womble  v.  Merchants 
Grocery  Co.,  135  N.  Car.  474;  Thomas  v. 
Raleigh,  etc..  Air  Line  R.  Co.,  129  N.  Car.  392; 
Haltom  v.  Southern  R.  Co.,  127  N.  Car.  255  ; 
Wilkie  v.  Raleigh,  etc.,  R.  Co.,  127  N.  Car. 
203. 

Ohio.  — ■  Cleveland,  etc.,  R.  Co.  v.  Tehan,  26 
Ohio  Cir.  Ct.  457 ;  Wainright  v.  Lake  Shore, 
etc.,  R.  Co.,  1 1  Ohio  Cir.  Dec.  530. 

Oregon. — -Tucker  v.  Northern  Pac.  Terminal 
Co.,  41  Oregon  82. 

Texas.  —  International,  etc.,  R.  Co.  v.  Tis- 
dale,  (Tex.  Civ.  App.  igo.5)  87  S.  W.  Rep. 
1063  ;  Gulf,  etc.,  R.  Co.  v.  Melville,  (Tex.  Civ. 
App.  1905)  87  S.  W.  Rep.  863  :  Bonn  v.  Galves- 
ton, etc.,  R.  Co.,  (Tex.  Civ.  App.  1904)  82  S. 
W.  Rep.  808  ;  Consumers'  Cotton  Oil  Co.  v. 
Jonte,  36  Tex.  Civ.  App.  18;  Hirsch  v.  Ashe, 
35  Tex.  Civ.  App.  495 ;  Gulf,  etc.,  R.  Co.  v. 
Elmore,  35  Tex.  Civ.  App.  56  ;  International, 
etc.,  R.  Co.  v.  Pina,  33  Tex.  Civ.  App.  680 ; 
Gulf,  etc.,  R.  Co.  v.  Cooper,  33  Tex.  Civ.  App. 
319;  Gulf,  etc.,  R.  Co.  v.  Howard,  (Tex.  Civ. 
App.  1903)  75  S.  W.  Rep.  803,  96  Tex.  582; 
Chicago,  etc.,  R.  Co.  v.  Long,  32  Tex.  Civ.  App. 
40,  writ  of  error  denied  97  Tex.  69:  General 
Electric  Co.  v.  Murray.  32  Tex.  Civ.  App.  226  ; 
Texas,  etc.,  R.  Co.  v.  Scott,  30  Tex.  Civ.  App. 
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1 .11.     Whore   Contributory   Negligence   Is   Shown   by   Pleadings   or   Evidence.  —  See 

notes  1,  2. 

5.  Necessity  of  Relation  of  Master  and  Servant,  and  What  Constitutes 

—  General  Rule.  —  See  notes  3,  4.  , 


496 !  San  Antonio,  etc.,  R.  Co.  v.  Lindsey,  27 
Tex.  Civ.  App.  316. 

Washington. —  Currans  v.  Seattle,  etc.,  R. 
etc.,  Co.,  34  Wash.  512;  Prior  v.  Eggert,  39 
Wash.  481. 

Wisconsin.  —  Bain  v.  Northern  Pac.  R.  Co., 
120  Wis.  412. 

By  Statute  in  Indiana  (Burns's  Ann.  Stat.  1901, 
§  359°)  the  burden  is  cast  on  the  defend- 
ant to  establish  that  the  plaintiff  was  guilty 
of  contributory  negligence  by  a  fair  pre- 
ponderance of  all  of  the  evidence  in  the  case 
applicable  to  that  issue.  Davis  v.  Mercer  Lum- 
ber Co.,  164  Ind.  413  ;  Diamond  Block  Coal 
Co.  v.  Cuthbertson,  (Ind.  App.  1903)  67  N.  E. 
Rep.  558;  Pittsburgh,  etc.,  R.  Co.  V.  Collins,  163 
Ind.  569  ;  Cleveland,  etc.,  R.  Co.  v.  Goddard,  33 
Ind.  App.  321  ;  Wortman  v.  Minich,  28  Ind. 
App.  31  ;  Brower  v.  Locke,  31  Ind.  App.  353; 
Chicago,  etc.,  R.  Co.  v.  Wicker,  (Ind.  App. 
1904)  71  N.  E.  Rep.  223,  judgment  reversed  on 
rehearing  34  Ind.  App.  215. 

In  North  Carolina  contributory  negligence  is  ex- 
pressly made  an  affirmative  defense  by  statute 
and  the  burden  is  upon  the  defendant  to  estab- 
lish it.  Pharr  v.  Atlanta,  etc.,  Air  Line  R.  Co., 
132  N.  Car.  418. 

1 51.  1.  Contributory  negligence  may  be  es- 
tablished by  the  evidence  adduced  on  behalf  of 
the  plaintiff.  Pittsburgh,  etc.,  R.  Co.  v.  Collins, 
163  Ind.  569. 

The  defendant  may  avail  himself  of  all  the 
facts  and  circumstances  which  appear  as  a  part 
of  the  plaintiff's  case.  M.  S.  Huey  Co.  v. 
Johnston,  164  Ind.  489. 

Contributory  fault,  like  any  other  fact  that 
must  be  affirmatively  shown,  is  to  be  considered 
established  when  it  is  found  to  be  sustained  by 
a  preponderance  of  all  the  evidence  in  the  case, 
without  reference  to  whether  it  was  produced 
by  one  party  or  the  other.  Hence  it  is  error  to 
instruct  the  jury  to  the  effect  that  it  must  not 
charge  the  plaintiff  with  fault  unless  the  de- 
fendants have  proven  the  fact  by  a  preponder- 
ance, thus  depriving  the  defendants  of  the 
benefit  of  any  evidence  that  may  have  been  dis- 
closed by  the  plaintiff  and  his  witnesses.  In- 
dianapolis v.  Cauley,  164  Ind.  304. 

If  the  evidence  in  plaintiff's  behalf  establishes 
beyond  question  that  his  own  omissibr.  to  use 
ordinary  care  contributed  immediately  to,  or  it- 
self caused,  the  injury,  the  court  should,  on 
motion,  direct  a  verdict  or  grant  a  nonsuit. 
Curnmings  v.  Helena,  etc.,  Smelting,  etc.,  Co., 
26  Mont.  434. 

Instructions  as  to  Burden  of  Proof.  —  In  cases 
in  which  the  plaintiff's  evidence  raises  the  issue 
of  contributory  negligence  it  has  been  held  that 
an  instruction  that  the  burden  of  establishing 
contributory  negligence  is  on  the  defendant  is 
misleading,  unless  the  jury  are  also  instructed 
that  in  determining  such  issue  they  may  look  to 
all  the  evidence  in  the  case,  whether  introduced 
by  plaintiff  or  defendant.  Gulf,  etc.,  R.  Co.  v. 
Melville,  (Tex.  Civ.  App.  1905)  87  S.  W.  Rep. 
863. 


2.  Green  v.  New  York,  etc.,  R.  Co.,  26  Ohio 
Cir.  Ct.  609 ;  Lake  Shore,  etc.,  R.  Co.  v.  Whid- 
den,  23  Ohio  Cir.  Ct.  85  ;  Pennsylvania  R.  Co. 
v.  Mahoney,  12  Ohio  Cir.  Dec.  366,  22  Ohio 
Cir.  Ct.  469  ;  Tucker  v.  Northern  Pac.  Terminal 
Co.,  41  Oregon  82;  Texas  Portland  Cement, 
etc.,  Co.  v.  Lee,  36  Tex.  Civ.  App.  482  ;  Bier  v. 
Hosford,  35  Wash.  544.  See  Gulf,  etc.,  R.  Co. 
v.  Hill,  95  Tex.  629  ;  Sandquist  v.  Independent 
Telephone  Co.,  38  Wash.  313. 

Existence  of  contributory  negligence  may  be 
adduced  from  the  whole  evidence,  including 
that  of  plaintiff.  Pittsburgh,  etc.,  R.  Co.  v. 
Lightheiser,  163  Ind.  247,  rehearing  denied  163 
Ind.  264. 

Where  the  evidence  of  the  plaintiff  contains 
evidence  in  support  of  the  defense  of  con- 
tributory negligence,  the  court  should  either 
not  charge  that  the  burden  of  proof  to  establish 
contributory  negligence  is  on  the  defendant  or 
should  give  a  charge  so  modified  as  to  permit 
the  jury  to  look  to  the  whole  evidence  in  de- 
termining whether  the  defense  has  been  estab- 
lished. Gulf,  etc.,  R.  Co.  v.  Hill,  29  Tex.  Civ. 
App.  12. 

3.  Relation  of  Master  and  Servant  Necessary  — 

United  States.  —  Busby  v.  Anderson  Water,  etc., 
Co.,  (C.  C.  A.)  136  Fed.  Rep.  156;  Brady  v. 
Chicago,  etc.,  R.  Co.,  (C.  C.  A.)  114  Fed.  Rep. 

100. 

Delaware.  —  Taylor  v.  George  W.  Bush,  etc., 
Co.,  (Del.  1905)  61  Atl.  Rep.  236. 

Illinois.  —  Grace,  etc.,  Co.  v.  Probst,  208 
111.  147  ;  Pittsburg,  etc.,  R.  Co.  v.  Hewitt,  102 
111.  App.  428,  affirmed  202  111.  28;  Western 
Wheel  Works  v.  Stachnick,  102  111.  App.  420; 
Crudup  v.  Schreiner,  98  111.  App.  337. 

Indiana.  —  Wright  v.  Bertiaux,  161  Ind.  124. 

Kansas.  —  Brower  v.  Timreck,  66  Kan.  770. 

Kentucky.  —  Goodwin  v.  Smith,  66  S.  W. 
Rep.  179,  23  Ky.  L.  Rep.  1810;  Baker  v.  Lex- 
ington, etc.,  R.  Co.,  89  S.  W.  Rep.  149,  28  Ky. 
L.  Rep.  140;  Bush  v.  Grant,  61  S.  W.  Rep.  363, 
22  Ky.  L.  Rep.  1766. 

Louisiana.  —  Ederle  v.  Vicksburg,  etc.,  R. 
Co.,  112  La.  728. 

Maine.  —  Dixon  v.  Swift,  98  Me.  207;  Bow- 
den  v.  Derby,  97  Me.  536,  94  Am.  St.  Rep.  516. 

Maryland.  —  Baltimore  Boot,  etc.,  Mfg.  Co. 
v.  Jamar,  93  Md.  404,  86  Am.  St.  Rep.  428. 

Massachusetts. —  Vallie  v.  Hall,  184  Mass. 
358;  Eldred  v.  Mackie,  178  Mass.  1. 

Michigan.  —  Lenderink  v.  Rockford,  135 
Mich.  531,  10  Detroit  Leg;  N.  832. 

Missouri.  —  Chaney  v.  Louisiana,  etc.,  R.  Co., 
7  76  Mo.  508 ;  Appel  v.  Eaton,  etc.,  Co.,  97 
Mo.  App.  428. 

New  Hampshire.  —  O'Brien  v.  Derry,  (N. 
H.  1905)  60  Atl.  Rep.  843. 

New  Jersey.  —  Longa  v.  Stanley  Hod  Ele- 
vator Co.,  69  N.  J.  L.  31. 

New  York.  —  Corbett  v.  St.  Vincent's  Indus- 
trial School,  177  N.  Y.  16,  affirming  79  N.  Y. 
App.  Div.  334 ;  Diehl  v.  Robinson,  72  N.  Y. 
App.  Div.  19;  Callan  v.  Pugh,  54  N.  Y.  App. 
Div.  545.    See  Weizinger  v.  Erie  R.  Co.,  10S 
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N.  Y.  App.  Div.  411.  See  Anderson  v.  Stein- 
reich,  (Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.) 
680. 

North  Carolina.  —  Harrill  v.  South  Carolina, 
etc.,  Extension  R.  Co.,  135  N.  Car.  601. 

Oregon.  —  Ringue  v.  Oregon  Coal,  etc.,  Co., 
44  Oregon  407. 

Pennsylvania.  —  Wieder  v.  Bethlehem  Steel 
Co.,  205  Pa.  St.  186;  Patton  v.  McDonald,  204 
Pa.  St.  517.  See  Kelly  v.  Union  Traction  Co., 
199  Pa.  St.  322. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Reasor,  28 
Tex.  Civ.  App.  302 ;  Werner  v.  Trautwein,  25 
Tex.  Civ.  App.  608 ;  American  Cotton  Co.  v. 
Simmons,  (Tex.  Civ.  App.  1905)  87  S.  W.  Rep. 
842 ;  Freeman  v.  San  Antonio  Brewing  Co., 
(Tex.  Civ.  App.  1905)  85  S.  W.  Rep.  1165; 
Dallas  Electric  Co.  v.  Mitchell,  33  Tex.  Civ. 
App.  424  ;  Reser  v.  American  Cotton  Co.,  (Tex. 
Civ.  App.  1903)  71  S.  W.  Rep.  782. 

Utah.  —  Mickelson  v.  New  East  Tintic  R. 
Co.,  23  Utah  42. 

Washington.  —  Currans  v.  Seattle,  etc.,  R. 
etc.,  Co.,  34  Wash.  512;  Larson  v.  American 
Bridge  Co.,  40  Wash.  224. 

See  Dieters  v.  St.  Paul  Gaslight  Co.,  86  Minn. 
474- 

The  duty  of  the  master  to  an  employee  or 
a  servant  arises  out  of  the  contract  between 
them.  Western  Wrecking,  etc.,  Co.  v.  O'Don- 
nell,  101  111.  App.  492. 

In  an  action  against  a  slaughtering  and  pack- 
ing company  by  a  servant  to  recover  for  per- 
sonal injuries  received,  while  salting  beef 
which  was  being  packed  in  refrigerator  cars, 
by  the  collision  of  an  engine  and  cars  with  the 
car  in  which  the  beef  was  being  packed,  it  was 
held  that  there  clearly  could  be  no  recovery 
against  the  defendant  except  on  the  theory  that 
the  engine  crew  causing  the  accident  was  under 
the  defendant's  control  to  such  an  extent  as  to 
establish  the  relation  of  master  and  servant. 
Swift  V.  Ronan,  202  111.  202,  reversing  103  III. 
App.  475- 

It  is  not  a  defense  to  an  action  to  recover 
for  personal  injuries  sustained  by  a  servant 
while  in  the  service  of  the  master  that  the 
servant  was  not  at  the  particular  time  of  the 
accident  actually  at  work,  but  was  standing  by 
doing  nothing.  Reed  v.  Missouri,  etc.,  R.  Co., 
94  Mo.  App.  371. 

It  has  been  held  that  the  relation  of  master 
and  servant  is  not  interrupted  by  the  act  of  the 
servant  in  quitting  his  actual  work  for  a  few 
minutes  for  the  purpose  of  obtaining  a  drink  of 
water.  Jarvis  v.  Hitch,  (Ind.  App.  1902)  65 
N.  E.  Rep.  608. 

Status  of  Employee  During  Dinner  Hour.  —  The 
relation  of  master  and  servant  is  not  neces- 
sarily suspended  during  the  servant's  dinner 
hour.  Heldmaier  v.  Cobbs,  195  111.  172,  affirm- 
ing 96  111.  App.  315. 

In  an  action  in  which  it  was  claimed  that 
the  injured  employee  could  not  recover  for  the 
reason  that  at  the  time  of  the  accident  the  noon 
hour  had  come  and  he  was  going  down  from 
one  of  the  upper  floors  in  which  he  worked,  to 
eat  his  dinner,  it  was  said  that  "  going  from 
the  particular  part  of  a  building  where  he  has 
been  set  to  work,  to  eat  dinner,  is  an  incident 
of  a  workman's  employment  who  is  engaged  by 


the  day  in  erecting  the  building  in  question,  at 
least  so  long  as  he  has  not  finished  passing 
over  or  through  the  building  to  get  his  dinner.'' 
Boyle  v.  Columbian  Hre  Proofing  Co.,  182 
Mass.  93. 

Status  of  Servant  Siding  Home  on  Master's 
Hand  Car.  —  It  has  been  held  that  where  an  em- 
ployer returns  his  laborers  to  their  homes  by 
means  of  a  hand  car,  a  number  of  miles  from 
the  place  of  work,  after  working  hours,  the  em- 
ployer is  liable  in  damages  for  an  accident  which 
happened  while  so  returning  home,  due  to  the 
negligence  of  the  foreman  in  charge  of  the  men, 
though  the  accident  happened  after  the  day's 
work  had  been  completed.  Wilson  v.  Banner 
Lumber  Co.,  108  La.  590. 

Person  Biding  on  Train  to  Learn  Dalies  of  Flag- 
man.—  It  has  been  held  that  a  person  riding  on 
a  train  by  permission  of  the  railroad  company 
to  learn  the  duties  of  a  flagman  with  a  view 
to  entering  the  employ  of  the  company,  and 
performing  such  elementary  and  simple  service 
as  he  was  capable  of  under  the  direction  of  the 
conductors  of  trains,  sustained  the  relation  of 
a  servant  to  the  company.  Huntzicker  v.  Illi- 
nois Cent.  R.  Co.  (C.  C.  A.)  129  Fed.  Rep.  548. 

Express  Messengers. —  It  has  been  held  that 
an  express  messenger,  while  upon  a  train  in  the 
performance  of  his  duties,  sustains  to  the  rail- 
road company  a  relation  which  is  analogous  to 
one  of  its  own  employees,  and  the  measure  of 
care  which  the  railway  company  owes  to  him  in 
respect  of  its  track,  engine,  cars,  and  the 
operation  of  its  train  is  the  same  as  that  which 
it  owes  to  those  in  its  immediate  service.  Chi- 
cago, etc.,  R.  Co.  v.  O'Brien,  (C.  C.  A.)  132 
Fed.  Rep.  593.  See  the  titles  Carriers  of  Pas- 
sengers, vol.  5,  p.  512,  note  2;  Fellow  Ser- 
vants, vol.  12,  p.  995,  note  1. 

Liability  of  Defendant  to  Servants  of  Independent 
Contractor.  —  There  is  no  liability  on  the  part 
of  a  master  to  servants  of  independent  con- 
tractors except  for  his  own  negligence.  Nyback 
v.  Champagne  Lumber  Co.,  (C.  C.  A.)  109  Fed. 
Rep.  732.  See  the  title  Independent  Con- 
tractors, vol.  16,  p.  195,  notes  1  and  2. 

Liability  of  Agent  of  Undisclosed  Principal.  — 
Although  the  employer  may  be  acting  as  the 
agent  of  another,  if  the  fact  of  agency  is  not 
disclosed  he  becomes  liable  to  the  employees 
for  negligence  in  the  same  manner  and  to  the 
same  extent  as  if  he  were  a  principal  in  in- 
terest. Morris  v.  Malone,  200  111.  132,  93  Am. 
St.  Rep.  180. 

Liability  of  Lessor  of  Railroad  to  Servants  of 
Lessee.  —  It  has  been  held  that  where  a  railroad 
has  been  leased  by  one  company  to  another, 
the  lessor  is  not  liable  for  injuries  to  servants 
of  the  lessee  in  consequence  of  the  negli- 
gence of  the  lessee.  Swice  v.  Maysville,  etc.,  R. 
Co.,  116  Ky.  253. 

Liability  of  Lessor  of  Factory  to  Servants  of 
Lessee.  —  When  a  factory  was  being  operated  by 
a  lessee  under  a  lease  which  gave  him  com- 
plete control  of  the  business,  it  was  held  that 
the  lessor  was  not  responsible  for  the  negli- 
gence of  the  lessee  resulting  in  injury  to  an 
employee  in  the  factory.  Ault  Woodenware  Co. 
v.  Baker,  26  Ind.  App.  374. 

151.  4.  Shadoan  v.  Cincinnati,  etc.,  R.  Co., 
(Ky.  1904)  82  S.  W.  Rep.  567  ;  Illinois  Cent.  R. 
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151.     If  a  Person  Volunteers.  —  See  note  5. 

Agency.  —  Sec  notes  7,  8. 
1 55.    6.  Contracts  Limiting  or  Releasing  Master's  Liability  for  Negligence  — 

a.  Contracts  Made  Before  Injury  Occurs  —  (i)  /»  General.  —  See 
note  2. 

150.  (2)  Option  to  Accept  Benefits  of  Relief  Department  or  to  Sue  — 
Effect  of  Eeceiving  of  Benefits. — See  note  3. 


Co.  :•.  Dotson,  71  S.  W.  Rep.  636,  24  Ky.  L.  Rep. 
1459  ;  Green  v.  Brainerd,  etc.,  R.  Co.,  85  Minn. 
318;  Stagg  v.  Edward  Western  Tea,  etc.,  Co., 
169  Mo.  489;  Cleveland,  etc.,  R.  Co.  v.  Work- 
man, 66  Ohio  St.  509,  90  Am.  St.  Rep.  602 ; 
Benson  v.  Lancashire,  etc.,  R.  Co.,  (1904)  1 
K.  B.  242,  73  L.  J.  K.  B.  122,  89  L.  T.  N.  S. 
715,  52  W.  R.  243,  68  J.  P.  149,  20  Times  L. 
Rep.  139.  Se  Nutzmann  v.  Germania  L.  Ins. 
Co..  82  Minn.  116;  Sims  v.  Omaha,  etc.,  R.  Co., 
89  Mo.  App.  197. 

154.  5.  Busby  v.  Anderson  Water,  etc.,  Co., 
(C.  C.  A.)  136  Fed.  Rep.  156;  Langan  v.  Tyler, 
114  Fed.  Rep.  716,  51  C.  C.  A.  503;  Manchester 
Mfg.  Co.  v.  Polk,  115  Ga.  542;  Atlanta,  etc.,  R. 
Co.  v.  West,  121  Ga.  641,  104  Am.  St.  Rep. 
179;  Ehmett  v.  Mitchell-Tranter  Co.,  80  S.  W. 
Rep.  1 1 48,  26  Ky.  L.  Rep.  303  ;  Mitchell-Tranter 
Co.  v.  Ehmett,  65  S.  W.  Rep.  835,  23  Ky.  L. 
Rep.  1788;  Cleveland,  etc.,  R.  Co.  v.  Marsh.  63 
Ohio  St.  236.  But  compare  Harder,  etc.,  Coal 
Min.  Co.  v.  Schmidt,  (C.  C.  A.)  104  Fed.  Rep. 
282 ;  Toledo,  etc.,  R.  Co.  v.  Pfisterer,  26  Ohio 
Cir.  Ct.  669. 

7.  Palmer  v.  Coyle,  187  Mass.  136.  See 
Meyer  v.  Kenyon-Rosing  Machinery  Co.,  (Minn. 
1905)  104  N.  W.  Rep.  132. 

It  has  been  held  that  one  who  in  good  faith 
enters  upon  the  master's  work  at  the  request 
of  a  servant  in  apparent  charge  of  such  work 
is  not  a  trespasser,  but  assumes  for  the  time 
being  the  relation  of  a  servant  even  though  he 
may  not  be  entitled  to  receive  wages.  Aga  v. 
Harbach,  127  Iowa  144. 

8.  Andrews  Bros.  Co.  v.  Burns,  12  Ohio  Cir. 
Dec.  305,  22  Ohio  Cir.  Ct.  437. 

155.  2.  Contracts  Stipulating  for  Immunity 
Against  Negligence.  —  Himrod  Coal  Co.  v.  Clark, 
197  111.  514,  affirming  90  111.  App.  332;  Con- 
solidated Coal  Co.  v.  Lundak,  196  III.  594, 
affirming  97  111.  App.  109;  Johnston  v.  Fargo, 
98  N.  Y.  App.  Div.  436;  Gulf,  etc.,  R.  Co.  v. 
Darby,  28  Tex.  Civ.  App.  413,  citing  20  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  135:  Tarbell 
v.  Rutland  R.  Co.,  73  Vt.  347,  87  Am.  St.  Rep. 
734.  See  Fleming  v.  Southern  R.  Co.,  131  N. 
Car.  476. 

Rules  Exempting  the  Master  from  Liabilitv  for 
Negligence.  —  Consolidated  Coal  Co.  v.  Gruber, 
188  Til.  584,  affirming  91  111.  App.  15. 

In  Canada  it  has  been  held  that  a  railway 
company  may  stipulate  with  its  employee  that 
in  consideration  of  a  contribution  by  the  former 
to  the  funds  of  an  insurance  and  provident 
society  established  for  the  aid  of  workmen  and 
their  families  in  case  of  injury  or  death  by  ac- 
cident, it  will  not  be  liable  for  the  consequences 
of  an  accident  to  the  employee  caused  by  the 
fault  of  his  fellow  workmen.  Ferguson  v. 
Grand  Trunk  R.  Co.,  20  Quebec  Super.  Ct.  54. 

Under  the  Iowa  statutes  a  railroad  romoanv 
is  not  relieved  of  liability  for  the  death  of  an 


express  messenger,  by  a  contract  between  the 
express  company  and  the  messenger  in  whi  h 
the  latter  assumes  all  the  risks  of  the  empl  y- 
ment.  O'Brien  v.  Chicago,  etc.,  R.  Co.,  116  Fed. 
Rep.  502. 

Contracts  Limiting  the  Master's  Liability  Eeld 
Valid. — -It  has  been  held  that  a  contract  of 
employment  between  a  sleeping  car  company 
and  a  porter  whereby  the  porter  assumes  all 
risks  of  accidents  and  casualties  by  railway 
travel  or  otherwise,  incident  to  the  employ- 
ment and  service,  which  is  executed  without 
fraud  or  misrepresentation  on  the  part  of  the 
company,  constitutes  a  valid  defense  to  an  ac- 
tion against  the  company  by  the  porter  to  re- 
cover for  personal  injuries  sustained  by  him. 
New  York  Cent.,  etc.,  R.  Co.,  v.  Difendaffer, 
(C.  C.  A.)  125  Fed.  Rep.  893;  McDermon  v. 
Southern  Pac.  R.  Co.,  122  Fed.  Rep.  669. 

Such  a  contract,  it  has  been  held,  is  not  ren- 
dered invalid  by  the  Missouri  statute  (Mo. 
Rev.  Stat.  1899,  §  2276)  providing  as  follows: 
"  No  contract  made  between  any  railroad  cor- 
poration and  any  of  its  agents  or  servan's, 
based  upon  the  contingency  of  the  injury  or 
death  of  any  agent  or  servant,  limiting  the  lia- 
biiity  of  such  railroad  corporation  for  any  dam- 
ages under  the  provisions  of  this  act,  shall  be 
valid  or  binding  but  all  such  contracts  or  agree- 
ments shall  be  null  and  void."  McDermon  v. 
Southern  Pac.  R.  Co.,  122  Fed.  Rep.  669. 

It  has  been  held  that  a  Texas  statute  provid- 
ing that  no  contract  made  between  the  employer 
and  the  employee,  based  upon  the  contingency 
of  death  or  injury  of  the  employee,  and  limiting 
the  liability  of  the  employer  or  fixing  damages 
to  be  recovered,  shall  be  valid  or  binding,  was 
applicable  in  an  action  brought  against  a  sleep- 
ing car  company  by  the  plaintiff,  who  was  a 
citizen  of  the  state  of  Texas,  wherein  he  re- 
sided, to  recover  for  personal  injuries  received 
by  him  while  in  the  defendant's  employ  in  the 
republic  of  Mexico.  Mexican  Nat.  R.  Co.  v. 
Jackson,  (C.  C.  A.)  118  Fed.  Rep.  549. 

Failure  of  Servant  to  Read  Contract.  —  It  has 
been  held  that  where  a  contract  of  employment 
between  a  sleeping  car  company  and  a  porter 
releases  the  company  from  liability  to  the 
porter  for  personal  injuries  by  accidents  or 
casualties  by  railway  travel  or  otherwise,  inci- 
dent to  the  employment  and  service,  the  mere 
failure  of  the  porter  to  read  the  contract  which 
he  signed  does  not  amount  to  fraud  on  the 
part  of  the  company,  if  he  had  an  opportunity 
given  to  him  to  read  the  contract,  and  his 
failure  to  read  it  was  his  own  negligence.  New 
York  Cent.,  etc..  R.  Co.  v.  Difendaffer,  (C.  C. 
A.)  125  Fed.  Rep.  893. 

156.  3.  Effect  of  Accepting  Benefits.  — 
Pittsburgh,  etc.,  R.  Co.  v.  Flwood.  25  Ind.  App. 
671.  * 

In   an   action  for  personal   injuries  against 
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156.  b.  Contracts  Made  After  Injury  Occurs  —  (i)  When  Release 
Not  Obtained  by  Fraud  or  Misrepresentation  —  General  Rule.  —  See  note  6. 

The  Consideration.  —  See  note  J. 

157.  Mutuality.  —  See  note  i. 

An  Agreement  to  Furnish  Steady  and  Permanent  Employment.  —  See  note  3. 
(2)  When  Release  Obtained  by  Fraud  or  Misrepresentation.  —  See 

note  5. 


a  railroad  company  it  has  been  held  that  a 
stipulation  manifestly  designed  for  the  benefit 
of  the  company,  to  the  effect  that  a  beneficiary 
would  not  be  paid  under  the  relief  and  hospital 
system  unless  the  employee  first  filed  with  the 
proper  officers  of  this  department  satisfactory 
releases,  does  not  authorize  one  who  has  re- 
ceived benefits  at  the  hands  of  this  department, 
ir  accordance  with  his  terms  of  membership 
therein,  to  prosecute  his  claim  for  damages 
merely  because  he  has  failed  or  refused  to  ex- 
ecute such  a  release.  Carter  v.  Brunswick,  etc., 
R.  Co.,  115  Ga.  853. 

It  has  been  held  that  an  employee  of  a  rail- 
road company  who  has  accepted  from  it  dam- 
ages for  injuries  cannot  recover  benefits  for 
such  injuries  from  the  relief  department  of 
such  corporation,  tinder  an  agreement  of  mem- 
bership releasing  the  company  from  liability  in 
case  of  such  acceptance.  Clinton  v.  Chicago, 
etc.,  R.  Co.,  60  Neb.  692. 

Suit  against  the  master  and  a  judgment 
against  the  plaintiff  on  demurrer  has  been  held 
not  to  bar  a  claim  against  the  relief  fund. 
O'Reilly  v.  Pennsylvania  R.  Co.,  69  N.  J.  L. 
119,  affirmed  without  opinion  (N.  J.  1904)  59 
Atl.  Rep.  1 1 18. 

In  Nebraska  it  has  been  held  that  the  election 
of  the  widow  of  a  member  of  the  voluntary 
relief  department  of  the  Chicago,  B.  &  Q.  R. 
Co.  to  accept  the  provisions  of  a  relief  certifi- 
cate in  which  she  is  the  beneficiary,  does  not 
bar  an  action  by  the  personal  representative 
of  the  deceased  against  the  railroad  company, 
under  the  provisions  of  section  2,  chapter  21, 
Comp.  Stat.  Neb.,  for  the  benefit  of  the  minor 
children  of  the  deceased.  Oyster  v.  Burlington 
Relief  Dept.,  65  Neb.  789. 

15<>.  6.  Contracts  of  Release  After  Injury.  — 
Fleming  v.  Southern  R.  Co.,  131  N.  Car.  476; 
Bowers  v.  Detroit  Southern  R.  Co.,  26  Ohio  Cir. 
Ct.  518;  Lake  Shore,  etc.,  R.  Co.  v.  Vogelson,  23 
Ohio  Cir.  Ct.  361  ;  Chicago,  etc.,  R.  Co.  v.  Wil- 
liams, (Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  248; 
Moore  v.  Missouri,  etc.,  R.  Co.,  30  Tex.  Civ. 
App.  266;  Houston,  etc.,  R.  Co.  v.  Burns,  (Tex. 
Civ.  App.  1901)  63  S.  W.  Rep.  1035;  Webb  v. 
Gulf,  etc.,  R.  Co.,  27  Tex.  Civ.  App.  75.  See 
Pittsburgh,  etc.,  R.  Co.  v.  Gipe,  160  Ind.  360. 

Release  Executed  by  Widow  Not  Binding  on 
Administratrix  of  Deceased  Person.  —  Cowen  v. 
Ray,  108  Fed.  Rep.  320,  47  C.  C.  A.  352. 

Receipt  in  Full  of  All  Demands.  —  It  lias  been 
held  that  it  could  not  be  decided  as  a  matter  of 
law  that  a  receipt  in  full  of  all  demands  ex- 
ecuted by  a  plaintiff  who  had  sustained  inju- 
ries while  in  the  employ  of  the  defendant  was 
a  release  of  the  plaintiff's  claim  for  damages 
for  the  personal  injuries,  where  the  plaintiff 
testified  that  the  receipt  was  for  his  wages  and 
the  amount  which  was  paid  at  the  time  of  mak- 
ing the  receipt  exactly  covered  his  wages  and 


the  ten  dollars  which  defendant  proposed  to  pay 
on  a  doctor's  bill.  Davis  v.  Diamond  Carriage, 
etc.,  Co.,  146  Cal.  59. 

7.  What  Consideration  Sufficient.  —  Gulf,  etc., 
R.  Co.  v.  Minter,  (Tex.  Civ.  App.  1905)  85  S. 
W.  Rep.  477  ;  Rhoades  v.  Chesapeake,  etc.,  R. 
Co.,  49  W.  Va.  494,  87  Am.  St.  Rep.  826. 

Consideration   Held   Insufficient.  —  Russell 
Dayton  Coal,  etc.,  Co.,  109  Tenn.  43. 

Agreement  to  Employ. —  Bowers  v.  Detroit 
Southern  R.  Co.,  26  Ohio  Cir.  Ct.  518. 

Parol  Evidence  to  Contradict  Consideration.  — 
If  a  contractual  consideration  is  stated  in  the 
release,  parol  evidence  is  not  admissible  to 
vary  or  contradict  the  consideration  expressed. 
Indianapolis  Union  R.  Co.  v.  Houlihan,  157  Ind. 
494- 

Insufficiency  of  Consideration  as  Evidence  of 
Fraud.  —  Inadequacy  of  the  consideration  is 
proper  evidence  to  be  considered  upon  an  issue 
of  fraud,  and  may,  in  connection  with  other 
evidence  and  circumstances  tending  to  show 
fraud,  be  sufficient  to  establish  the  fraud  and 
to  set  aside  the  release.  Dorsett  v.  Clement- 
Ross  Mfg.  Co.,  131  N.  Car.  254. 

157.  1.  Mutuality  of  Contract.  —  Rhoades  v. 
Chesapeake,  etc.,  R.  Co.,  49  W.  Va.  494,  87  Am. 
St.  Rep.  826. 

3.  Usher  v.  New  York  Cent.,  etc.,  R.  Co.,  76 
N.  Y.  App.  Div.  422,  affirmed  without  opinion 
179  N.  Y.  544;  Rhoades  v.  Chesapeake,  etc., 
R.  Co..  49  W.  Va.  494.  87  Am.  St.  Rep.  826. 
See  Texas  Midland  R.  Co.  v.  Morris,  29  Tex. 
Civ.  App.  491. 

5.  Release  Obtained  by  Fraud  or  Misrepresenta- 
tion.—  Spring  Valley  Coal  Co.  v.  Buzis,  213 
111.  341,  affirming  115  111.  App.  196;  Coles  v. 
Union  Terminal  R.  Co.,  124  Iowa  48;  Illinois 
Cent.  R.  Co.  v.  Keebler,  84  S.  W.  Rep.  1167,  27 
Ky.  L.  Rep.  305  :  Davenport  v.  F.  B.  Dubach 
Lumber  Co.,  1  i  La.  943;  Erickson  v.  North- 
west Paper  Co.,  (Minn.  1905)  104  N.  W.  Rep. 
291  :  Schus  v.  Powers-Simpson  Co.,  85  Minn. 
447 ;  New  Omaha  Thompson-Houston  Electric 
Light  Co.  v.  Rombold,  68  Neb.  72;  Hedlun 
Holy  Terror  Min.  Co.,  16  S.  Dak.  261  ;  Chicago, 
etc.,  R.  Co.  v.  Williams,  (Tex.  Civ.  App.  1904) 
83  S.  W.  Rep.  248:  Gilloway  v.  San  Antonio, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1003)  78  S.  W. 
Rep.  32.    See  Merrill  v.  Pike.  94  Minn.  186. 

Misrepresentation  of  Contents  of  Instrument.  — ■ 
Great  Northern  R.  Co.  v.  Kasischke,  (C.  C.  A.) 
104  Fed.  Rep.  440. 

Mental  Incapacity  of  Servant  to  Understand 
Transaction.  — -  A  release  is  not  binding  when 
the  servant,  at  the  time  of  signing  it.  was  not 
in  a  condition  to  comprehend  whnt  he  was 
doing  because  of  the  effect  of  the  accident  and 
of  drugs.  Colorado  City  v.  Liafe,  28  Colo.  App. 
468. 

Failure  to  Read  Release.  If  the  execution 
of  a  release  is  procured  by  fraud,  it  is  not  bind- 
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157.    7.  Damages  for  Injury  to  Servant  —  a.  How  ESTIMATED.  —  See 

notes  6,  7. 

Elements.  —  See  notes  8,  9,  10,  11. 
159.   b.  Evidence  to  Establish.  —  See  notes  1,  2,  3. 

8.  Questions  of  Law  and  Fact  in  Actions  for  Injuries  —  Where  More  than 

One  Inference  Deducible  from  Facts.  —  See  note  9. 

100.    See  notes  1,  2. 


ing  on  the  servant  even  though  he  may  have 
neglected  to  read  the  instrument  or  to  have  it 
read  to  him.  Western  R.  Co.  v.  Arnett,  137 
Ala.  414. 

Release  Incorrectly  Read  to  Person  Who  Cannot 
Read.  —  Where  a  party  cannot  read  and  it  is 
read  to  him  incorrectly,  he  may  have  it  set 
aside  for  fraud.  Dorsett  v.  Clement-Ross  Mfg. 
Co.,  131  N.  Car.  254. 

Burden  of  Proof.  —  When  the  plaintiff  alleges 
that  a  release  was  made  without  a  good  and 
valuable  consideration,  and  that  it  was  in  effect 
procured  by  fraud,  the  burden  of  proof  is  upon 
him  to  show  the  truth  of  the  allegations.  St. 
Louis,  etc...  Electric  R.  Co.  v.  Erlinger,  112  111. 
App.  506. 

On  an  issue  as  to  whether  a  party  had  been 
induced  to  sign  a  contract  by  fraudulent  mis- 
representations, the  mere  failure  to  specifically 
instruct  the  jury  that  the  burden  was  on  him 
who  attacked  the  contract  to  show  that  it  was 
so  procured  was  no  cause  for  a  new  trial,  when 
'.he  court  charged  generally  that  the  burden  of 
proof  lies  upon  the  party  asserting  or  affirming 
a  fact,  and  to  the  existence  of  whose  case  or 
defense  the  proof  of  such  fact  is  essential. 
Central  of  Georgia  R.  Co.  v.  Goodwin,  120  Ga. 
83. 

1 57.    6.  Measure  of  Damages  —  General  Rule. 

-7—  Fries  v.  American  Lead  Pencil  Co.,  141  Cal. 
610;  Illinois  Terminal  R.  Co.  v.  Thompson,  210 
111.  226,  affirming  judgment  112  111.  App.  463; 
Busch  v.  Robinson,  (Oregon  1905)  81  Pac.  Rep. 
237,  citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed,)  157;  San  Antonio,  etc.,  R.  Co.  v.  Waller,  27 
Tex.  Civ.  App.  44;  Galveston,  etc.,  R.  Co.  v. 
Hitzfelder,  24  Tex.  Civ.  App.  318;  Galveston, 
etc.,  R.  Co.  v.  Perry,  36  Tex.  Civ.  App.  414; 
International,  etc.,  R.  Co.  v.  Shaughnessy,  (Tex. 
Civ.  App.  1904)  81  S.  W.  Rep.  1026;  Texas,  etc., 
R.  Co.  v.  Kelly,  34  Tex.  Civ.  App.  21,  affirmed  98 
Tex.  123;  San  Antonio,  etc.,  R.  Co.  v.  Brock, 
35  Tex.  Civ.  App.  155;  Galveston,  etc.,  R.  Co. 
v.  Jones,  29  Tex.  Civ.  App.  214;  St.  Louis 
Southwestern  R.  Co.  v.  Smith,  (Tex.  Civ.  App. 
1901)  63  S.  W.  Rep.  1064. 

Exemplary  Damages.  —  Under  section  1739  of 
the  Alabama  Code  it  has  been  held  that  ex- 
emplary or  punitive  damages  may  be  awarded 
in  an  action  for  personal  injuries  to  a  servant 
where  death  does  not  ensue.  Southern  R.  Co. 
v.  Bunt,  131  Ala.  591. 

7.  Kansas  City,  etc.,  R.  Co.  v.  Thornhill,  141 
Ala.  215;  Muren  Coal,  etc.,  Co.  v.  Howell,  204 
111.  515.  judgment  reversed  107  111.  App.  1. 

8.  Value  of  Time  Lost.  —  Prior  v.  Eggert,  39 
Wash.  481.  See  Missouri,  etc.,  R.  Co.  Paw- 
kftt,  28  Tex.  Civ.  App.  583. 

9.  Physical  and  Mental  Suffering.  —  Galveston, 
etc.,  R.  Co.  v.  Collins,  31  Tex.  Civ.  App.  70; 
Galveston,  etc.,  R.  Co.  v.  Jenkins,  29  Tex.  Civ. 


App.  440;  Missouri,  etc.,  R.  Co.  v.  Miller,  25 
Tex.  Civ.  App.  460. 

10.  Medical  Expenses.  —  Missouri,  etc.,  R.  Co. 
v.  Reasor,  28  Tex.  Civ.  App.  302.  See  Bering 
Mfg.  Co.  v.  Peterson.  28  Tex.  Civ.  App.  194. 

11.  Reduction  of  Earning  Capacity.- — Chicago 
House  Wrecking  Co.  v.  Birney,  (C.  C.  A.)  117 
Fed.  Rep.  72  ;  Barnett,  etc.,  Co.  v.  Schlapka, 
208  111.  426,  affirming  110  111.  App.  672;  Allen 
B.  Wrisley  Co.  v.  Burke,  203  111.  250,  affirming 
106  111.  App.  30  ;  Galveston,  etc.,  R.  Co.  v. 
Collins,  31  Tex.  Civ.  App.  70;  De  la  Vergne 
Refrigerating  Mach.  Co.  v.  Stahl,  24  Tex.  Civ. 
App.  471  ;  Galveston,  etc.,  R.  Co.  v.  Hampton, 
24  Tex.  Civ.  App.  458  ;  Palmquist  v.  Mine,  etc., 
Supply  Co.,  25  Utah  257;  Kirkham  v.  Wheeler- 
Osgood  Co.,  39  Wash.  415  ;  Yerkes  v.  Northern 
Pac.  R.  Co.,  112  Wis.  184,  88  Am.  St.  Rep. 
961. 

159.  1.  Earning  Capacity. —  Southern  R. 
Co.  v.  Howell,  135  Ala.  639;  Louisville,  etc.,  R. 
Co.  v.  Jones,  130  Ala.  456  ;  Tutwiler  Coal,  etc., 
Co.  v.  Enslcn,  129  Ala.  336;  Illinois  Steel  Co. 
v.  Ryska,  200  111.  280,  affirming  102  111.  App. 
347- 

2.  Habits  of  Plaintiff.  —  Louisville,  etc.,  R.  Co. 
v.  Jones,  130  Ala.  456. 

3.  Diminution  of  Earning  Capacity.  —  South- 
ern Car,  etc.,  Co.  v.  Bartletty  137  Ala.  234. 

9.  Duty  to  Adopt,  Promulgate,  and  Enforce 
Rules.  —  Szymanski  v.  Blumenthal,  4  Penn. 
(Del.)  511;  Binion  v.  Georgia  Southern,  etc., 
R.  Co.,  1 1 1  Ga.  878  ;  Devoe  v.  New  York  Cent., 
etc.,  R.  Co.,  174  N.  Y.  1,  reversing  70  N.  Y. 
App.  Div.  495  ;  Dowd  v.  New  York,  etc.,  R. 
Co.,  170  N.  Y.  459;  Burns  v.  Palmer,  107  N.  Y. 
App.  Div.  321  ;  Ttilly  v.  New  York,  etc.,  Steam- 
ship Co.,  10  N.  Y.  App.  Div.  463,  affirmed  with- 
out opinion  162  N.  Y.  614  ;  Quinn  v.  Brooklyn 
Heights  R.  Co.,  91  N.  Y.  App.  Div.  489;  Kracht 
v.  Lake  Shore,  etc.,  R.  Co.,  25  Ohio  Cir.  Ct. 
521  ;  Merrill  7'.  Oregon  Short  Line  R.  Co.,  29 
Utah  264  ;  Johnson  v.  Union  Pac.  Coal  Co.,  28 
Utah  46;  Wright  v.  Southern  R.  Co.,  101  Va. 
36:  Bain  v.  Northern  Pac.  R.  Co.,  120  Wis.  412. 

Whether  Rules  Necessary.  —  The  question 
whether  a  master  was  at  fault  in  omitting  to 
adopt  suitable  rules  is  not  one  for  the  jury, 
unless  there  is  something  in  the  testimony  from 
which  the  inference  may  be  drawn  that  it  was 
practicable  to  have  provided  against  the  oc- 
currence of  the  accident  complained  of  by  such 
a  rule.     Wagner  7'.  Portland,  40  Oregon  392. 

160.  1.  Duty  to  Provide  Safe  Place  for  Work 
—  United  States.  —  Western  Electric  Co.  v. 
Hansclmann,  (C.  C.  A.)  136  Fed.  Rep.  564; 
Baltimore,  etc.,  R.  Co.  v.  Doty,  (C.  C.  A.)  133 
Fed.  Rep.  866  ;  Simonds  v.  Georgia  Iron,  etc., 
Co.,  133  Fed.  Rep.  776,  affirmed  without  opinion 
(C.  C.  A.)  133  Fed.  Rep.  1019:  Mountain  Cop- 
per Co.  v.  Van  Buren,  (C.  C.  A.)   133  Fed. 
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Rep.  i  ;  Chicago,  etc.,  R.  Co.  v.  Benton,  (C.  C. 
A.)  132  Fed.  Rep.  460;  Chicago  G.  W.  R.  Co. 
v.  Roddy,  (C.  C.  A.)  131  Fed.  Rep.  712;  Cecil 
v.  American  Sheet  Steel  Co.,  (C.  C.  A.)  129 
Fed.  Rep.  542  ;  Pennsylvania  R.  Co.  v.  Jones, 
(C.  C.  A.)  123  Fed.  Rep.  753;  Alaska  United 
Gold  Min.  Co.  v.  Keating,  (C.  C.  A.)  116  Fed. 
Rep.  561  ;  Choctaw,  etc.,  R.  Co.  v.  Tennessee, 
(C.  C.  A.)  116  Fed.  Rep.  23,  affirmed  191  U.  S. 
326;  Jones  v.  Pennsylvania  R.  Co.,  114  Fed. 
Rep.  984 ;  Erie  R.  Co.  v.  Moore,  (C.  C.  A.) 
113  Fed.  Rep.  269;  Portland  Gold  Min.  Co.  v. 
Flaherty,  (C.  C.  A.)   11 1  Fed.  Rep.  312. 

Alabama.  —  E.  E.  Jackson  Lumber  Co.  v. 
Cunningham,  141  Ala.  206. 

Arizona.  —  Gila  Valley,  etc.,  R.  Co.  v.  Lyon, 
(Ariz.  1903)  71  Pac.  Rep.  957. 

California.  —  McRae  v.  Erickson,  (Cal.  1905) 
82  Pac.  Rep.  209  ;  Davis  v.  Diamond  Carriage, 
etc.,  Co.,  146  Cal.  59 ;  Merrifeld  v.  Maryland 
Gold  Quartz  Min.  Co.,  143  Cal.  54;  Peters  v. 
McKay,  136  Cal.  73  ;  Dolan  v.  Sierra  R.  Co., 
135  Cal.  435. 

Colorado.  —  Maydole  v.  Denver,  etc.,  R.  Co., 
15  Colo.  App.  449. 

Delaware.  —  Szymanski  v.  Blumenthal,  4 
Penn.  (Del.)  51 1- 

District  of  Columbia.  —  Baltimore,  etc.,  R. 
Co.  v.  Landrigan,  20  App.  Cas.  (D.  C.)  135. 

Georgia.  —  Palmer  Brick  Co.  v.  Chenall,  119 
Ga.  837 ;  Jackson  v.  Merchants,  etc.,  Transp. 
Co.,  118  Ga.  651. 

Illinois.  —  Hansell-Elcock  Foundry  Co.  v. 
Clark,  214  111.  399,  affirming  115  111.  App.  209; 
I.ibby  v.  Banks,  209  111.  109,  affirming  no  111. 
App.  330 ;  Barnett,  etc.,  Co.  v.  Schlapka,  208 
111.  426,  affirming  no  111.  App.  672;  Missouri 
Malleable  Iron  Co.  v.  Dillon,  206  111.  145  ; 
Muren  Coal,  etc.,  Co.  v.  Howell,  204  111.  515, 
judgment  reversed  107  111.  App.  1  ;  Metropolitan 
West  Side  El.  R.  Co.  v.  Fortin,  203  111.  454, 
affirming  107  111.  App.  157;  Armour  v.  Golkow- 
ska,  202  111.  144,  affirming  95  111.  App.  492 ; 
Illinois  Steel  Co.  v.  Ryska,  200  111.  280,  affirm- 
ing 102  111.  App.  347  :  Morris  v.  Malone,  200 
111.  132,  93  Am.  St.  Rep.  180;  D.  Sinclair  Co. 
v.  Waddill,  200  111.  17,  affirming  99  111.  App. 
334 ;  Illinois  Steel  Co.  v.  Stonevick,  199  111. 
122;  Himrod  Coal  Co.  v.  Clark,  197  111.  514, 
affirming  99  111.  App.  332  ;  Consolidated  Coal 
Co.  v.  Lundak,  196  111.  594,  affirming  97  111. 
App.  iog  ;  Western  Stone  Co.  v.  Muscial,  196 
111.  382,  89  Am.  St.  Rep.  325,  affirming  96  111. 
App.  288  ;  Street's  Western  Stable  Car  Line  v. 
Bonander,  196  111.  15,  affirming  97  111.  App. 
601  ;  Ide  v.  Fratcher,  194  111.  552,  affirming  96 
111.  App.  549;  Pagels  v.  Meyer,  193  111.  172; 
William  Graver  Tank  Works  v.  O'Donnell,  191 
111.  236,  affirming  91  111.  App.  524;  Chicago, 
etc.,  R.  Co.  v.  Kinnare,  190  111.  9,  affirming  91 
111.  App.  508 ;  H.  Channon  Co.  v.  Hahn,  189 
111.  28;  Consolidated  Coal  Co.  v.  Gruber,  188 
111.  584,  affirming  yi  111.  App.  15;  Chicago,  etc., 
R.  Co.  v.  Kinnare,  115  111.  App.  132;  River- 
ton  Coal  Co.  v.  Shepherd,  1 1 1  111.  App.  294, 
affirmed  207  III.  395  ;  Pressed  Steel  Car  Co.  v. 
Herat h,  110  III.  App.  596,  affirmed  207  111.  576; 
Montgomery  Coal  Co.  v.  Barringer,  109  111. 
App.  185  ;  Gruenendahl  v.  Consolidated  Coal 
Co.,  108  111.  App.  644;  Chicago,  etc.,  R.  Co.  v. 
Huff,  104  111.  App.  594;  Hober  v.  W.  P.  Nelson 
Co.,  101  111.  App.  336;  Illinois  Steel  Co.  v. 

1; 


Mann.  100  111.  App.  367,  affirmed  197  111.  186; 
Frost  Mfg.  Co.  i'.  Smith,  98  111.  App.  308, 
affirmed  197  111.  253  ;  Illinois  Cent.  R.  Co.  v. 
McNicholas,  98  111.  App.  54;  McFadden  v. 
Sollitt,  94  111.  App.  271. 

Indiana.  —  Perry-Matthews-Buskirk  Stone  Co. 
v.  Speer,  (Ind.  App.  1905)  73  N.  E.  Rep.  933; 
Chicago,  etc.,  R.  Co.  v.  Martin,  31  Ind.  App. 
308. 

Iowa.  —  Barto  v.  Iowa  Telephone  Co.,  126 
Iowa  241,  106  Am.  St.  Rep.  347;  Calloway  v. 
Agar  Packing  Co.,  (Iowa  1905)  104  N.'  W.  Rep. 
721  ;  Hamilton  v.  Mendota  Coal,  etc.,  Co.,  120 
Iowa  147  ;  Gorham  v.  Sioux  City  Stock  Yards 
Co.,  1 18  Iowa  749. 

Kentucky.  —  McFarland  v.  Habison,  etc.,  Co., 
82  S.  W.  Rep.  430,  26  Ky.  L.  Rep.  746  ;  Wiison 
v.  Alpine  Coal  Co.,  118  Ky.  463;  East  Jellico 
Coal  Co.  v.  Golden,  79  S.  W.  Rep.  291,  25  Ky. 
L.  Rep.  2056  ;  Monongahela  River  Consol.  Coal, 
etc.,  Co.  v.  Campell,  78  S.  W.  Rep.  405,  25  Ky. 
L.  Rep.  1599;  Angel  v.  Jellico  Coal  Min.  Co., 
115  Ky.  728;  Louisville,  etc.,  R.  Co.  v.  Hall,  115 
Ky.  567  ;  Chesapeake,  etc.,  R.  Co.  v.  Venable, 
in  Ky.  41  ;  Southern  R.  Co.  v.  Cooper,  62 
S.  W.  Rep.  858,  23  Ky.  L.  Rep.  290. 

Maryland.  —  Brager  v.  Austin,  99  Md.  473  ; 
Mercantile  Laundry  Co.  v.  Kearney,  97  Md.  15. 

Massachusetts.  —  Thompson  v.  American 
Writing  Paper  Co.,  187  Mass.  93  ;  Foster  v. 
New  York,  etc.,  R.  Co.,  187  Mass.  21  ;  Gurney 
v.  Le  Baron,  182  Mass.  368. 

Michigan.  —  Breeze  v.  MacKinnon  Mfg.  Co., 
(Mich.  1905)  103  N.  W.  Rep.  908,  12  Delioit 
Leg.  N.  195  ;  McDonald  v.  Champion  Iron,  etc., 
Co.,  (Mich.  1905)  103  N.  W.  Rep.  829,  12  De- 
troit Leg.  N.  208;  Noe  v.  Rapid  R.  Co  ,  133 
Mich.  152,  10  Detroit  Leg.  N.  155;  Wtllihan  v. 
National  Wheel  Co.,  128  Mich,  r,  8  Detroit 
Leg.  N.  487;  Jones  v.  Flint,  etc.,  R.  Co.,  127 
Mich.  198,  8  Detroit  Leg.  N.  295.  , 

M innesota.  —  Hebert  v.  Interstate  Iron  Co., 
94  Minn.  257;  Kohout  v.  Newman,  (Minn. 
1905)  104  N.  W.  Rep.  764;  Merrill  v.  Pike,  c.4 
Minn.  186  ;  Jensen  v.  Commodore  Min.  Co.,  (14 
Minn.  53  ;  Dieters  v.  St.  Paul  Gaslight  Co.,  86 
Minn.  474 ;  Pierce  v.  Brennan,  88  Minn.  50  ; 
Chittick  v.  Minneapolis,  etc..  R.  Co.,  88  Minn. 
11  ;  Namyst  v.  Batz,  8s  Minn.  366. 

Missouri.  —  Smith  v.  Fordyce,  190  Mo.  1; 
Jones  v.  Kansas  City,  etc.,  R.  Co.,  178  Mo.  528; 
Copeland  v.  Wabash  R.  Co.,  175  Mo.  650;  Min- 
nier  v.  Sedalia.  etc.,  R.  Co.,  167  Mo.  99;  Wend- 
ler  v.  People's  House  Furnishing  Co.,  165  Mo. 
527;  Depuy  v.  Chicago,  etc.,  R.  Co.,  no  Mo. 
App.  1 10;  Haworth  v.  Mineral  Belt  Telephone 
Co.,  105  Mo.  App.  161;  Wendall  v.  Chicago, 
etc.,  R.  Co.,  100  Mo.  App.  556:  Sinberg  v.  Falk 
Co.,  98  Mo.  App.  546  ;  Zellars  v.  Missouri 
Water,  etc.,  Co.,  92  Mo.  App.  107  ;  Scott  v. 
Springfield.  81  Mo.  App.  312:  Rogers  v.  Mey?r- 
son  Printing  Co.,  103  Mo.  App.  683  ;  Dover  v. 
Mississippi  River,  etc.,  R.  Co.,  ,100  Mo.  App. 
330. 

Montana.  —  Nord  v.  Bos'on,  etc.,  Consol. 
Copper,  etc..  Min.  Co.,  30  Mont.  48. 

New  Hampshire.  —  Story  v.  Concord,  etc..  R. 
Co.,  70  N.  H.  364;  English  v.  Amidon,  72  N.  H. 
301  :  Edwards  v.  Tilton  Mills.  70  N.  II.  574. 

New  Jersey.  —  Ferguson  v.  Central  R.  Co.,  71 
N.  J.  L.  647. 
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Nev.  )>>rk. —  Bateman  v.  New  York  Cent., 
etc.,  R.  Co.,  178  N.  Y.  84,  reversing  67  N.  Y. 
App.  Div,  241  ;  Simone  v.  Kirk,  173  N.  Y.  7, 
reversing  57  N.  Y.  App.  Div.  461;  Farrell  v. 
M id. lUtown,  172  N.  Y.  666,  reversing  56  N.  Y. 
App.  Div.  525  ;  Finn  v.  Cassidy,  16s  N.  Y.  584, 
affirming  39  N.  Y.  App.  Div.  641  ;  Eastland  v. 
Clarke,  165  N.  Y.  420,  reversing  28  N.  Y.  App. 
Div.  621,  622;  Stenger  v.  Butlalo  Union  Fur- 
nace Co.,  98  N.  Y.  App.  Div.  361  ;  Schermer- 
horn  v.  Glens  Falls  Portland  Cement  Co.,  94 
N.  Y,  App.  Div.  600;  Winters  v.  Naughton,  91 
N.  Y.  App.  Div.  80  ;  Wood  v.  New  York  Cent., 
etc.,  R.  Co.,  93  N.  Y.  App.  Div.  53;  Quinlan  v. 
New  York,  etc.,  R.  Co.,  89  N.  Y.  App.  Div.  266, 
affirmed  without  opinion  181  N.  Y.  523;  Wolf  v. 
Uexilt,  83  N.  Y.  App.  Div.  42,  (iffir)ned  without 
opinion  179  N.  Y.  569;  True  v.  Niagara  Gorge 
R.  Co.,  70  N.  Y.  App.  Div.  383,  affirmed  with- 
out opinion  175  N.  Y.  487;  Eichholz  v.  Niagara 
Falls  Hydraulic  Power,  etc.,  Co.,  68  N.  Y.  App. 
Div.  441,  affirmed  without  opinion  174  N.  Y. 
519;  Witkowski  v.  George  W.  Carter,  etc.,  Co., 
60  N.  Y.  App.  Div.  577;  Pilkey  v.  Harrower, 
59  N.  Y.  App.  Div.  378;  Carena  v.  Zanmatti, 
82  N.  Y.  App.  Div.  11  ;  Hatton  v.  Hilton  Bridge 
Constr.  Co.,  42  N.  Y.  App.  Div.  398,  affirmed 
without  opinion  167  N.  Y.  590;  Brown  v.  New 
York  Cent.,  etc.,  R.  Co.,  42  N.  Y.  App.  Div. 
548,  affirmed  without  opinion  166  N.  Y.  626. 

North  Carolina.  —  Stewart  v.  Raleigh,  etc., 
Air  Line  R.  Co.,  137  N.  Car.  687;  Hedrick  v. 
Southern  R.  Co.,  136  N.  Car.  510;  Lindsay  v. 
Norfolk,  etc.,  R.  Co.,  132  N.  Car.  59;  McCord 
v.  Southern  R.  Co.,  130  N.  Car.  491  ;  Dorsett  v. 
Clement-Ross  Mfg.  Co.,  131  N.  Car.  254. 

Ohio.  - —  Lake  Shore,  etc.,  R.  Co.  v.  Fisher, 
26  Ohio  Cir.  Ct.  143,  affirmed  without  opinion 
51  Ohio  St.  574;  New  York,  etc.,  R.  Co.  v.  Roe, 
25  Ohio  Cir.  Ct.  628. 

Oregon.  —  Mundhenke  v.  Oregon  City  Mfg. 
Co.,  (Oregon  1905)  81  Pac.  Rep.  977. 

Pennsylvania.  —  Schiglizzo  v.  Dunn,  211  Pa. 
St.  253,  107  Am.  St.  Rep.  549  ;  Hickey  v.  Solid 
Steel  Casting  Co.,  212  Pa.  St.  255;  Miller  v. 
Merritt,  211  Pa.  St.  127;  Held  v.  American 
Window  Glass  Co.,  207  Pa.  St.  534  ;  Webster  v. 
Monongahela  River  Consol.  Coal,  etc.,  Co.,  201 
Pa.  St.  278;  Garrity  v.  Pennsylvania  Casting, 
etc.,  Co.,  17  Pa.  Super.  Ct.  623;  Conley  v.  Lin- 
coln Foundry  Co.,  4  Pa.  Super.  Ct.  626. 

Rhode  Island.  —  Cox  v.  American  Agricul- 
tural Chemical  Co.,  24  R.  I.  503  ;  Laporte  v. 
Cook,  22  R.  I.  554. 

South  Carolina.  —  Willis  v.  Cherokee  Falls 
Mfg.  Co.,  72  S.  Car.  126;  Scott  v.  Seaboard  Air 
Line  R.  Co.,  67  S.  Car.  136;  Wood  v.  Victor 
Mfg.  Co.,  66  S.  Car.  482  ;  Sims  v.  Southern  R. 
Co.,  66  S.  Car.  520  ;  Davis  v.  Atlanta,  etc.,  Air 
Line  R.  Co.,  63  S.  Car.  370. 

Tennessee.  —  Freeman  v.  Illinois  Cent.  R. 
Co.,  107  Tenn.  340. 

Texas. —  Proffitt  v.  Missouri,  etc.,  R.  Co.,  95 
Tex.  593 ;  Gulf,  etc.,  R.  Co.  v.  Boyce,  (Tex. 
Civ.  App.  1905)  87  S.  W.  Rep.  395  ;  Texas 
Cent.  R.  Co.  v.  Phillips,  (Tex.  Civ.  App.  1905) 
87  S.  W.  Rep.  187;  Texas  Mexican  R.  Co.  v. 
Mendez,  (Tex.  Civ.  App.  1903)  78  S.  W.  Rep. 
25:  Galveston,  etc.,  R.  Co.  v.  Mortson,  31  Tex. 
Civ.  App.  142. 

Utah.  —  Hill  v.  Southern  Pac.  R.  Co.,  23 


Utah  94  ;  Utah  Sav.,  etc.,  Co.  v.  Diamond  Coal, 
etc.,  Co.,  26  Utah  299. 

Vermont.  —  Severance  v.  New  England  Talc 
Co.,  72  Vt.  181. 

Washington.  —  Gaudie  v.  Northern  Lumber 
Co.,  34  Wash.  34 ;  McDannald  v.  Washington, 
etc.,  R.  Co.,  31  Wash.  585. 

Wisconsin.  —  Mueller  v.  Northwestern  Iron 
Co.,  125  Wis.  326;  Nix  v.  C.  Reiss  Coal  Co., 
114  Wis.  493. 

It  has  been  held  that  a  nonsuit  is  improper 
where  an  injury  results  from  the  sudden  and 
unexplained  giving  way  of  a  place  furnished  to 
a  workman  in  order  to  enable  him  to  work  or 
which  he  is  required  to  pass  over  in  order  to 
reach  his  work.  Lentino  v.  Port  Henry  Iron 
Ore  Co.,  71  N.  Y.  App.  Div.  466. 

Inspection  of  Telegraph  Poles.  —  In  an  action  to 
recover  for  injuries  sustained  by  a  lineman  in 
the  employ  of  an  electric  light  company  by  the 
falling  of  a  pole  upon  which  he  was  working, 
it  was  held  that  it  was  for  the  jury  to#determine 
whether  a  reasonable  inspection  of  the  pole 
had  been  made  by  the  defendant,  and  that  it 
was  error  to  charge  the  jury  that  the  duty  to 
inspect  had  been  performed  if  the  defendant 
had  made  the  usual  and  ordinary  inspection. 
Rowley  v.  American  Illuminating  Co.,  83  N.  Y. 
App.  Div.  609. 

16©.  2.  Duty  to  Provide  Safe  Machinery  and 
Appliances — United  States.  —  Texas,  etc..  R. 
Co.  v.  Behymer,  189  U.  S.  468,  affirming  (C.  C.A.) 
112  Fed.  Rep.  35  ;  Moore  v.  Illinois  Cent.  R.  Co., 
(C.  C.  A.)  135  Fed.  Rep.  67  ;  Simonds  v.  Georgia 
Iron,  etc.,  Co.,  133  Fed.  Rep.  776,  affirmed  without 
opinion  (C.  C.  A.)  133  Fed.  Rep.  1019;  North- 
ern Pac.  R.  Co.  v.  Perry,  (CCA.)  116  Fed. 
Rep.  609  ;  Choctaw,  etc.,  R.  Co.  v.  Tennessee, 
(C.  C.  A.)  116  Fed.  Rep.  23,  affirmed  191  U.  S. 
326;  Mexican  Cent.  R.  Co.  v.  Townsend,  (C. 
C.  A.)  114  Fed.  Rep.  737;  Lafayette  Bridge  Co. 
v.  Olsen,  (C.  C.  A.)  108  Fed.  Rep.  335  ;  Ten- 
nessee Coal,  etc.,  Co.  v.  Currier,  (C  C.  A.)  108 
Fed.  Rep.  19  ;  Mexican  Cent.  R.  Co.  v.  Jones, 
(C.  C.  A.)  107  Fed.  Rep.  64;  Great  Northern 
R.  Co.  v.  Kasischke,  (C.  C.  A.)  104  Fed.  Rep. 
440. 

Alabama.  — ■  Going  v.  Alabama  Steel,  etc.,  Co., 
141  Ala.  537  ;  Illinois  Car,  etc.,  Co.  v.  Walch, 
132  Ala.  490;  Sloss-Sheffield  Steel,  etc.,  Co.  v. 
Mobley,  139  Ala.  425;  Southern  Car,  etc.,  Co. 
v.  Jennings,  137  Ala.  247. 

Arkansas.  —  Neal  v.  St.  Louis,  etc.,  R.  Co.,  71 
Ark.  445. 

California.  —  Olsen  v.  Gray,  147  Cal.  112; 
Shea  v.  Pacific  Power  Co.,  145  Cal.  680:  Kerri- 
gan v.  Market-St.  R.  Co.,  138  Cal.  506;  Keast 
v.  Santa  Ysabel  Gold  Min.  Co.,  136  Cal.  256. 

Colorado.  —  Mulligan  v.  Colorado  Fuel,  etc., 
Co.,  20  Colo.  App.  198  ;  Tanner  v.  Harper,  32 
Colo.  156;  Roche  v.  Denver,  etc.,  R.  Co.,  19 
Colo.  App.  204. 

District  of  Columbia. — -Washington  Asphalt 
Block,  etc.,  Co.  v.  Mackey,  15  App.  Cas.  (D.  C.) 
410. 

Georgia.  —  Duke  v.  Bibb  Mfg.  Co.,  120  Ga. 
1074;  Fenn  v.  Seaboard  Air-Line  R.  Co.,  120 
Ga.  664  ;  McDonnell  v.  Central  of  Georgia  R. 
Co.,  1 18  Ga.  86  :  Binion  v.  Georgia  Southern, 
etc..  R.  Co.,  in  Ga.  878. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Prickett. 
210  111.  140,  affirming  109  111.  App.  468;  Belt 
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R.  Co.  v.  Confrey,  209  111.  344  ;  Illinois  Cent.  R. 
Co.  v.  Behrens,  208  ill.  20 ;  Chicago,  etc.,  R. 
Co.  v.  Rains,  203  111.  417;  John  S.  Metcalf  Co. 
v.  Nystedt,  203  111.  333,  affirming  102  111.  App. 
71  ;  Hartrich  v.  Hawes,  202  111.  334,  affirming 
103  111.  App.  433;  Slack  v.  Harris,  200  111.  96; 
Momence  Stone  Co.  v.  Groves,  197  111.  88  ; 
Illinois  Steel  Co.  v.  Ostrowski,  194  111.  376; 
Union  Bridge  Co.  v.  Teehan,  190  111.  374,  affirm- 
ing 92  111.  App.  259;  Franke  v.  Hanly,  215  111. 
216;  Omaha  Packing  Co.  v.  Murray,  112  111. 
App.  233  ;  American  Malting  Co.  v.  Lelivelt, 
101  111.  App.  320;  Bulter  Ballast  Co.  v.  Hos- 
haw,  94  111.  App.  68 ;  Maxwell  v.  Zdarski,  93 
111.  App.  334  ;  Chicago,  etc.,  R.  Co.  v.  Cleveland, 
92  111.  App.  308. 

Indiana.  —  Dill  v.  Marmon,  164  Ind.  507; 
M.  S.  Huey  Co.  v.  Johnston,  164  Ind.  489 ; 
Chestnut  v.  Southern  Indiana  R.  Co.,  157  Ind. 
509 ;  Baltimore,  etc.,  R.  Co.  v.  Cavanaugh,  35 
Ind.  App.  32. 

lozva. —  Fries  v.  Bettendorf  Axle  Co.,  126 
Iowa  138;  Crane  v.  Chicago,  etc.,  R.  Co.,  124 
Iowa  81. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Kingscott, 
65  Kan.  131. 

Kentucky.  —  Ahrens,  etc.,  Mfg.  Co.  v.  Relli- 
han,  82  S.  W.  Rep.  993,  26  Ky.  L.  Rep.  919; 
Langdon-Creasy  Co.  v.  Rouse,  72  S.  W.  Rep, 
11 13,  24  Ky.  L.  Rep.  2095;  Republic  Iron,  etc., 
Works  v.  Gregg,  71  S.  W.  Rep.  900,  24  Ky.  L. 
Rep.  1627;  Continental  Tobacco  Co.  v.  Knoop, 
71  S.  VV.  Rep.  3,  24  Ky.  L.  Rep.  1268;  Coving- 
ton, etc.,  Bridge  Co.  v.  Goodnight,  60  S.  W. 
Rep.  415,  22  Ky.  L.  Rep.  1242. 

Maine.  —  Hall  v.  Emerson-Stevens  Mfg.  Co., 
94  Me.  445. 

Maryland.  —  Crawford  v.  United  R.,  etc., 
Co.,  101  Md.  402;  National  Enameling,  etc., 
Co.  v.  Cornell,  95  Md.  524  ;  Mercantile  Laundry 
Co.  v.  Kearney,  97  Md.  15. 

Massachusetts.  —  Moylon  v.  D.  S.  McDonald 
Co.,  188  Mass.  499;  Carroll  v.  Metropolitan 
Coal  Co.,  189  Mass.  159;  O'Neil  v.  Ginn,  188 
Mass.  346  :  Smith  v.  Thomson-Houston  Electric 
Co.,  188  Mass.  371  ;  Lynch  v.  M.  T.  Stevens, 
etc.,  Co.,  187  Mass.  397 ;  Gregory  v.  American 
Thread  Co.,  187  Mass.  239;  Harris  v.  Putnam 
Mach.  Co.,  188  Mass.  85  ;  Carter  v.  Boston 
Towboat  Co.,  185  Mass.  496;  Martin  v.  Mer- 
chants, etc.,  Transp.  Co.,  185  Mass.  487;  Bour- 
bonnais  v.  West  Boylston  Mfg.  Co.,  184  Mass. 
250;  Ellis  v.  Thayer,  183  Mass.  309;  Boucher 
v.  Robeson  Mills,  182  Mass.  500;  Boyle  v. 
Columbian  Fire  Proofing  Co.,  182  Mass.  93  ; 
McLean  v.  Paine,  181  Mass.  287;  Littlefield 
v.  Edward  P.  Allis  Co.,  177  Mass.  151. 

Michigan.  —  Ouellette  v.  Michigan  Alkali 
Co.,  129  Mich.  484,  8  Detroit  Leg.  N.  1073; 
Chilson  v.  Lansing  Wagon  Works,  128  Mich. 
43,  8  Detroit  Leg.  N.  520. 

Minnesota.  —  Swanson  v.  Oakes,  93  Minn. 
404;  Shalgren  v.  Red  Cliff  Lumber  Co.,  (Minn. 
1905)  104  N.  W.  Rep.  531;  Campbell  v.  Rail- 
way Transfer  Co.,  (Minn.  1905)  104  N.  W. 
Rep.  547  ;  Ellington  v.  Great  Northern  R.  Co., 
92  Minn.  470  ;  LeDuc  v.  Northern  Pac.  R.  Co., 
92  Minn.  287  ;  Anderson  v.  Fielding,  92  Minn. 
42,  104  Am.  St.  Rep.  665 ;  Comers  v.  Wash- 
I. urn-Crosby  Co.,  91  Minn.  105:  Jacobson  v. 
Johnson,  87  Minn.  185  ;  Walker  v.  Grand 
Forks  Lumber  Co.,  86  Minn.  328;  Thiel  v.  Ken- 


nedy, 82  Minn.  142;  Kerrigan  v.  Chicago,  etc., 
R.  Co.,  86  Minn.  407  ;  Perry  v.  Tozer,  90  Minn. 
431,  10 1  Am.  St.  Rep.  416;  Bender  v.  Great 
Northern  R.  Co.,  89  Minn.  163;  Hagerty  v. 
Evans,  87  Minn.  435  ;  Attix  v.  Minnesota 
Sandstone  Co.,  85  Minn.  14.?. 

Missouri.  —  Smith  v.  Fordyce,  190  Mo.  1; 
Cambron  v.  Omaha,  etc.,  R.  Co.,  165  Mo.  543  ; 
Duerst  v.  St.  Louis  Stamping  Co.,  163  Mo. 
607  ;  Dean  v.  St.  Louis  Woodenware  Works, 
106  Mo.  App.  167;  McCready  v.  Stepp,  104  Mo. 
App.  340  ;  Deckerd  v.  Wabash  R.  Co.,  1 1 1  Mo. 
App.  117;  Mueller  v.  La  Prelle  Shoe  Co.,  109 
Mo.  App.  506  ;  Glasscock  v.  Swofford  Bros.  Dry 
Goods  Co.,  106  Mo.  App.  657  ;  Mitchell  v. 
Wabash  R.  Co.,  97  Mo.  App.  411;  Hester  v. 
Jacob  Dold  Packing  Co.,  95  Mo.  App.  16;  Van 
Edwards  v.  Barber  Asphalt  Paving  Co.,  92  Mo. 
App.  221  ;  Compton  v.  Omaha,  etc.,  R.  Co.,  82 
Mo.  App.  i7S- 

Montana.  —  Ball  v.  Gussenhoven,  29  Mont. 
321  ;  Coleman  i<.  Perry,  28  Mont.  1. 

Nebraska.  —  Fremont  Brewing  Co.  v.  Schulz, 
(Neb.  1904)  101  N.  W.  Rep.  234;  Cudahy 
Packing  Co.  v.  Roy,  (Neb.  1904)  99  N.  W. 
Rep.  231  ;  Fronk  v.  J.  H.  Evans  City  Steam 
Laundry,  (Neb.  1903)  96  N.  W.  Rep.  1053; 
Swift  v.  Holoubek,  60  Neb.  784,  rehearing  62 
Neb.  31. 

New  Hampshire.  —  Prescott  v.  Laconia  Car 
Co.  Works,  71  N.  H.  59. 

New  Jersey.  —  Kalker  v.  Hedden,  (N.  J. 
1905)  61  Atl.  Rep.  395  ;  Maurer  v.  Gould,  (N. 
J  1904)  59  Atl.  Rep.  28,  affirmed  without 
opinion  (N.  J.  1905)  60  Atl.  Rep.  11 34;  Dowd 
v  Erie  R.  Co.,  70  N.  J.  L.  451  ;  Hopwood  v. 
Benjamin  Atha,  etc.,  Co.,  68  N.  J.  L.  707  ; 
Huebner  v.  Erie  R.  Co.,  68  N.  J.  L.  468  ;  Carroll 
v.  Tidewater  Oil  Co.,  67  N.  J.  L.  679. 

New  York.  —  Welle  v.  Celluloid  Co.,  17s  N. 
Y.  401,  reversing  52  N.  Y.  App.  Div.  522  ; 
Joyce  v.  Rome,  etc.,  R.  Co.,  92  Hun  (N.  Y.) 
107,  affirmed  without  opinion  168  N.  Y.  665  ; 
Yaw  v.  Whitmore,  46  N.  Y.  App.  Div.  422, 
affirmed  without  opinion  167  N.  Y.  605;  Auld 
v.  Manhattan  L.  Ins.  Co.,  34  N.  Y.  App.  Div. 
491,  affirmed  without  opinion  165  N.  Y.  610  ; 
Motzing  v.  Excelsior  Brewing  Co.,  107  N.  Y. 
App.  Div.  275  ;  Dolan  v.  Herring-Hall  Marvin 
Safe  Co.,  105  N.  Y.  App.  Div.  366;  Crilley  v. 
New  Amsterdam  Gas  Co.,  106  N.  Y.  App.  Div. 
127  ;  Haslin  v.  National  Foundry  Co.,  106  N. 
Y.  App.  Div.  152;  Pluckham  v.  American 
Bridge  Co.,  104  N.  Y.  App.  Div.  404  ;  Madden 
v.  Hughes,  104  N.  Y.  App.  Div.  101;  McCon- 
nell  v.  Morse  Iron  Works,  etc.,  Co.,  102  N.  Y. 
App.  Div.  324,  applying  N.  Y.  Laws  1897,  P-  467, 
0.415,  §18;  Siversen  v.  Jenks,  102  N.  Y.  App. 
Div.  313  ;  Iesief  v.  New  York  Cent.,  etc.,  R.  Co., 
102  N.  Y.  App.  Div.  168;  Starer  v.  Stern,  100 
N.  Y.  App.  Div.  393  ;  Hunt  v.  Dexter  Sulphite 
Pulp,  etc.,  Co.,  100  N.  Y.  App.  Div.  119; 
O'Donnell  v.  Welz,  97  N.  Y.  App.  Div.  286; 
Earle  v.  Clyde  Steamship  Co.,  (Supm.  Ct.  Tr. 
T.)  43  Misc.  (N.  Y.1  535,  reversed  103  N.  Y. 
App.  Div.  21  ;  Newton  7'.  New  York  Cent.,  etc., 
R.  Co.,  96  N.  Y.  App.  Div.  81;  Krueger  v. 
Bartholomay  Brewing  Co.,  94  N.  Y.  App.  Div. 
58,  affirmed  182  N.  Y.  544  ;  Meehan  v.  Atlas 
Safe  Moving,  etc.,  Co.,  94  N.  Y.  App.  Div.  306  ■ 
Allison  v.  Long  Clove  Trap  Rock  Co.,  92  N.  V", 
App.  Div,  611;  Dcvereux  v.  Utica  Steam  Co(- 
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ton  Mills,  84  N.  Y.  App.  Div.  34;  Levy  v. 
Grove  Mills  Paper  Co.,  80  N.  Y.  App.  Div. 
384 ;  Swenson  v.  Metropolitan  St.  R.  Co.,  78 
N.  Y.  App.  Div.  379  ;  Diokescheid  v.  Betz,  80 
N.  Y.  App.  Div.  8,  affirmed  without  opinion  176 
N.  Y.  611;  Allison  v.  Long  Clove  Trap  Rock 
Co.,  75  N.  Y.  App.  Div.  267  ;  Walters  v.  George 
A.  Fuller  Co.,  74  N.  Y.  App.  Div.  388  ;  Murphy 
v.  Coney  Island,  etc.,  R.  Co.,  65  N.  Y.  App. 
Div.  546  ;  Vincent  v.  Alden,  62  N.  Y.  App.  Div. 
558 ;  McAleer  v.  Walter,  (Supm.  Ct.  Tr.  T.) 
34  Misc.  (N.  Y.)  474;  Cosselmon  v.  Dunfee, 
59  N.  Y.  App.  Div.  467,  affirmed  172  N.  Y. 
507  ;  Dzinbienski  v.  J.  L.  Mott  Iron  Works, 
56  N.  Y.  App.  Div.  58. 

North  Carolina.  —  Walker  v.  Carolina  Cent. 
R.  Co.,  135  N.  Car.  738;  Womble  v.  Merchants 
Grocery  Co.,  13s  N.  Car.  474;  Cogdell  v.  South- 
ern R.  Co.,  129  N.  Car.  398;  Fleming  v.  Green- 
leaf-Johnson  Lumber  Co.,  128  N.  Car.  532; 
Wright  v.  Southern  R.  Co.,  127  N.  Car.  225. 

Ohio.  —  E.  P.  Breckenridge  Co.  v.  Reagan, 
12  Ohio  Cir.  Dec.  50,  22  Ohio  Cir.  Ct.  71  ; 
Toomey  v.  Avery  Stamping  Co.,  11  Ohio  Cir. 
Dec.  216,  20  Ohio  Cir.  Ct.  183. 

Oklahoma.  —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356. 

Oregon.  —  Geldard  v.  Marshall,  43  Oregon 
438. 

Pennsylvania.  —  Bartholomew  v.  Kemmerer, 
211  Pa.  St.  277;  Wallace  v.  Henderson,  211  Pa. 
St.  142;  Sweigert  v.  Klingensmith,  210  Pa.  St. 
565  ;  Kepler  v.  Lackawanna  Lumber  Co.,  209 
Pa.  St.  244 ;  Calhoun  v.  Holland  Laundry,  208 
Pa.  St.  139;  Marsh  v.  Lehigh  Valley  R.  Co., 
206  Pa.  St.  558  ;  Geist  v.  Rapp,  206  Pa.  St.  411  ; 
Winters  v.  Boll  Bros.  Mfg.  Co.,  204  Pa.  St.  41  ; 
Newton  v.  Vulcan  Iron  Works,  199  Pa.  St. 
646  ;  Young  v.  Mercantile  Steam-Laundry  Co., 
198  Pa.  St.  553  ;  O'Rourke  v.  Alphons  Custodis 
Chimney  Constr.  Co.,  21  Pa.  Super.  Ct.  52; 
Skelley  v.  Crutchfield,  17  Pa.  Super.  Ct.  198; 
De  Grazia  v.  Piccardo,  15  Pa.  Super.  Ct.  107. 

Rhode  Island.  —  Le  Febvre  v.  Lawton  Spin- 
ning Co.,  24  R.  I.  215;  Sherman  v.  J.  W. 
Bishop  Co.,  23  R.  I.  6  ;  McGar  v.  National,  etc., 
Worsted  Mills,  22  R.  I.  347 ;  McGarrity  v. 
New  York,  etc.,  R.  Co.,  25  R.  I.  269. 

South  Carolina.  —  Koon  v.  Southern  R.  Co., 
69  S.  Car.  101  ;  Boyd  v.  Seaboard  Air  Line  R. 
Co.,  67  S.  Car.  218  ;  Sims  v.  Southern  R.  Co., 
66  S.  Car.  520  ;  Chase  v.  Spartanburg  R.,  etc., 
Co.,  64  S.  Car.  212. 

Tennessee.  —  Chattanooga  Machinery  Co.  v. 
Hargraves,  in  Tenn.  476;  Central  Mfg.  Co. 
v.  Cotton,  108  Tenn.  63  ;  Williams  v.  Gobble, 
106  Tenn.  367. 

Texas.  —  El  Paso,  etc.,  R.  Co.  v.  Vizard, 
(Tex.  Civ.  App.  1905)  88  S.  W.  Rep.  457; 
Jernigan  v.  Houston  Ice,  etc.,  Co.,  33  Tex. 
Civ.  App.  501  ;  St.  Louis,  etc.,  R.  Co.  v.  Skaggs, 
32  Tex.  Civ.  App.  363  ;  Missouri,  etc.,  R.  Co.  v. 
Blackman,  32  Tex.  Civ.  App.  200 ;  Galveston, 
etc.,  R.  Co.  v.  Collins,  31  Tex.  Civ.  App.  70; 
De  la  Vergne  Refrigerating  Mach.  Co.  v.  Stahl, 
24  Tex.  Civ.  App.  471  ;  Southern  Pac.  R.  Co. 
v.  Winton,  27  Tex.  Civ.  App.  503. 

Utah.  —  Moyes  v.  Ogden  Sewer  Pipe,  etc., 
Co.,  28  Utah  148. 


Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Wade, 
102  Va.  140. 

Washington.  —  Prior  v.  Eggert,  39  Wash. 
481  ;  Jancko  v.  West  Coast  Mfg.,  etc.,  Co.,  40 
Wash.  230  ;  Westby  v.  Washington  Brick,  etc., 
Co.,  40  Wash.  289 ;  De  Mase  v.  Oregon  R., 
etc.,  Co.,  40  Wash.  108;  Hart  v.  Cascade  Tim- 
ber Co.,  39  Wash.  279 ;  Crooker  v.  Pacific 
Lounge,  etc.,  Co.,  29  Wash.  30  ;  Jancko  v. 
West  Coast  Mfg.,  etc.,  Co.,  34  Wash.  556; 
Currans  v.  Seattle,  etc.,  R.,  etc.,  Co.,  34  Wash. 
512;  Towle  v.  Stimson  Mill  Co.,  33  Wash.  305; 
Bailey  v.  Cascade  Timber  Co.,  32  Wash.  319; 
Goldthorpe  v.  Clark-Nickerson  Lumber  Co.,  31 
Wash.  467 ;  Sroufe  v.  Moran  Bros.  Co.,  28 
Wash.  381,  92  Am.  St.  Rep.  847. 

Wisconsin.  —  Berg  v.  U.  S.  Leather  Co.,  125 
Wis.  262 ;  Kreider  v.  Wisconsin  River  Paper, 
etc.,  Co.,  no  Wis.  645. 

See  Farmer  v.  Cumberland  Telephone,  etc., 
Co.,  86  Miss.  55. 

161.  1.  Duty  to  Provide  Sufficient  Force  for 
Work.  — Supple  v.  Agnew,  191  111.  439;  Diezi 
v.  G.  H.  Hammond  Co.,  156  Ind.  583;  Aleckson 
v.  Erie  R.  Co.,  101  N.  Y.  App.  Div.  395  ;  Las- 
siter  v.  Raleigh,  etc.,  R.  Co.,  137  N.  Car.  150; 
Wright  v.  Southern  R.  Co.,  127  N.  Car.  225; 
Bodie  v.  Charleston,  etc.,  R.  Co.,  66  S.  Car. 
302,  61  S.  Car.  468;  Bonn  v.  Galveston,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1904)  82  S.  W.  Rep.  808; 
Gustafson  v.  Seattle  Traction  Co.,  28  Wash. 
227. 

Employment  of  Competent  Servants.  —  Texas, 

etc.,  R.  Co.  v.  Lee,  32  Tex.  Civ.  App.  23. 

2.  Texas,  etc.,  R.  Co.  v.  Dashiell,  (C.  C.  A.) 
128  Fed.  Rep.  23;  Illinois  Steel  Co.  v.  Sitar, 
199  111.  116;  Illinois  Steel  Co.  v.  McFadden, 
196  111.  344,  89  Am.  St.  Rep.  319;  Dolese,  etc., 
Co.  v.  Schultz,  101  111.  App.  569;  Kopf  v.  Mon- 
roe Stone  Co.,  (Mich.  1905)  104  N.  W.  Rep. 
313,  12  Detroit  Leg.  N.  319;  Shalgren  v.  Red 
Cliff  Lumber  Co.,  (Minn.  1905)  104  N.  W.  Rep. 
531;  Depuy  v.  Chicago,  etc.,  R.  Co.,  no  Mo. 
App.  no;  Reed  v.  Missouri,  etc.,  R.  Co.,  94  Mo. 
App.  371  ;  Thompson  v.  Chappell,  91  Mo.  App. 
297;  Jones  v.  American  Warehouse  Co.,  137  N. 
Car.  337,  138  N.  Car.  546;  Marks  v.  Harriet 
Cotton  Mills,  138  N.  Car.  401  ;  Fremont  Brew- 
ing Co.  v.  Hansen,  65  Neb.  456,  462. 

3.  Duty  to  Warn  and  Instruct  Servant  —  United 
States.  —  Western  Electric  Co.  v.  Hanselmann, 
(C.  C.  A.)  136  Fed.  Rep.  564;  Sauvageau  v. 
River  Spinning  Co.,  129  Fed.  Rep.  961;  Cum- 
berland Telephone,  etc.,  Co.  v.  Bills,  (C.  C.  A.) 
128  Fed.  Rep.  272;  Felton  v.  Girardy,  (C.  C. 
A.)  104  Fed.  Rep.  127. 

California.  —  Olsen  v.  Gray.  147  Cal.  112; 
Merifeld  v.  Maryland  Gold  Quartz  Min.  Co., 
143  Cal.  54;  Mansfield  v.  Eagle  Box,  etc.,  Co., 
136  Cal.  622. 

District  of  Columbia.  —  Staubley  v.  Potomac 
Electric  Power  Co.,  21  App.  Cas.  (D.  C.)  160. 

Illinois.  —  Rogers  v.  Cleveland,  etc.,  R.  Co., 
211  III.  126;  Morris  v.  Malone,  200  111.  132,  93 
Am.  St.  Rep.  180;  Illinois  Steel  Co.  v.  Stone- 
vick,  199  111.  122;  Street's  Western  Stable  Car 
Line  v.  Bonander,  196  111.  15,  affirming  97  111. 
App.  601  ;  Shickle-Harrison,  etc..  Iron  Co.  v. 
Beck,  112  111.  App.  444,  affirmed  212  111.  268; 
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McFarland  v.  Edmunds  Mfg.  Co.,  97  111.  App. 
629. 

Indiana.  —  Island  Coal  Co.  v.  Swaggerty,  159 
Ind.  664. 

Iowa.  —  Vohs  v.  A.  E.  Shorthill  Co.,  124  Iowa 
471  ;  Sachau  v.  Milner,  123  Iowa  387. 

Kansas.  —  Brower  v.  Timreck,  66  Kan.  770. 

Maryland.  —  Mercantile  Laundry  Co.  v.  Kear- 
ney, 97  Md.  15;  Yentsch  v.  Chloride  of  Silver 
Dry  Cell  Battery  Co.,  96  Md.  679. 

Massachusetts.  —  Bowden  v.  Marlborough 
Electric  Mach.,  etc.,  Co.,  185  Mass.  549. 

Michigan.  —  McDonald  v.  Champion  Iron, 
etc.,  Co.,  (Mich.  1905)  103  N.  W.  Rep.  829,  12 
Detroit  Leg.  N.  208 ;  Preuschoff  V.  B.  Stroh 
Brewing  Co.,  132  Mich.  107,  9  Detroit  Leg.  N. 
549- 

Minnesota.  —  Torske  v.  Commonwealth  Lum- 
ber Co.,  86  Minn.  276 ;  Kohout  v.  Newman, 
(Minn.  1905)  104  N.  W.  Rep.  764;  Small  v. 
Brainerd  Lumber  Co.,  (Minn.  1903)  103  N.  W. 
Rep.  726. 

Nebraska.  —  Western  Mattress  Co.  v.  Oster- 
gaard,  (Neb.  1904)  99  N.  W.  Rep.  229,  judg- 
ment affirmed  on  rehearing  (Neb.  1904)  10 1 
N.  W.  Rep.  334 ;  Evans  Laundry  Co.  v.  Craw- 
ford, 67  Neb.  153. 

New  Hampshire.  —  Lapelle  v.  International 
Paper  Co.,  71  N.  H.  346  ;  Bennett  v.  Warren, 
70  N.  H.  564. 

North  Carolina.  —  Fitzgerald  v.  Alma  Fur- 
niture Co.,  131  N.  Car.  636. 

Ohio.  —  E.  P.  Breckenridge  Co.  v.  Reagan, 
12  Ohio  Cir.  Dec.  50,  22  Ohio  Cir.  Ct.  71. 

Oregon.  —  Bowers  v.  Star  Logging  Co.,  41 
Oregon  301. 

Pennsylvania.  —  Noden  v.  Verlenden,  211  Pa. 
St.  135;  Creachen  v.  Bromley  Bros.  Carpet  Co., 
209  Pa.  St.  6 ;  Dynes  v.  Bromley,  208  Pa.  St. 
633;  Congers.  Wiggins,  208  Pa.  St.  122;  Welsh 
v.  Butz,  202  Pa.  St.  59 ;  Brislin  v.  Kingston 
Coal  Co.,  20  Pa.  Super.  Ct.  234. 

Rhode  Island.  —  Le  Febvre  v.  Lawton  Spin- 
ning Co.,  24  R.  I.  215. 

South  Dakota.  —  Hedlun  v.  Holy  Terror  Min. 
Co.,  16  S.  Dak.  261. 

Texas.  —  St.  Louis  Southwestern  R.  Co.  v. 
Rea,  (Tex.  1905)  87  S.  W.  Rep.  324,  reversing 
(Tex.  Civ.  App.  1904)  84  S.  W.  Rep.  428;  Gulf, 
etc.,  R.  Co.  v.  Newman,  27  Tex.  Civ.  App.  77 ; 
Bering  Mfg.  Co.  v.  Femelat,  35  Tex.  Civ.  App. 
36;  Galveston,  etc.,  R.  Co.  v.  Mortson,  31  Tex. 
Civ.  App.  142. 

Utah.  —  Moyes  v.  Ogden  Sewer  Pipe,  etc., 
Co.,  28  Utah  148;  Pence  v.  California  Min.  Co., 
27  Utah  378. 

Vermont.  —  La  Flam  v.  Missisquoi  Pulp  Co., 
74  Vt.  125. 

Washington.  —  Jancko  v.  West  Coast  Mfg., 
etc.,  Co.,  34  Wash.  556  ;  Boyer  v.  Northern  Pac. 
Coal  Co.,  27  Wash.  707. 

Hit.  4.  Contributory  Negligence  —United 
States.  —  Cincinnati,  etc.,  R.  Co.  v.  Robertson, 
(CCA.)  139  Fed.  Rep.  519;  Hayward  v.  Key, 
(CCA.)  138  Fed.  Rep.  34;  Baltimore,  etc.,  R. 
Co.  v.  Doty.  (C.  C.  A.)  133  Fed.  Rep.  866; 
Hawley  v.  Chicago,  etc.,  R.  Co.,  (C.  C.  A.) 
133  Fed.  Rep.  150;  Chicago,  etc.,  R.  Co.  v. 
Benton,  (C.  C  A.)  T32  Fed.  Rep.  460;  Chicago 
G.  W.  R.  Co.  v.  Roddy,  (C.  C.  A.)  131  Fed. 
Rep.  712;  Kasadarian  v.  James  Hill  Mfg.  Co., 
3  Supp.  E,  of  L,— 85  1; 


130  Fed.  Rep.  62;  Cecil  v.  American  Sheet 
Steel  Co.,  (C.  C.  A.)  129  Fed.  Rep.  542;  Elliott 
v.  Canadian  Pac.  R.  Co.,  129  Fed.  Rep.  163; 
Cumberland  Telephone,  etc.,  Co.  v.  Bills,  (C. 
C.  A.)  128  Fed.  Rep.  272;  Wheeler  v.  Oak  Har- 
bor Head  Lining,  etc.,  Co.,  (C.  C.  A.)  126  Fed. 
Rep.  348  ;  American  Distributing  Co.  v.  Thorne, 
(C.  C.  A.)  122  Fed.  Rep.  431  ;  Olsen  v.  Cook 
Inlet  Coal  Fields  Co.,  (C.  C.  A.)  121  Fed.  Rep. 
726;  Texas,  etc.,  R.  Co.  v.  Putman,  (C.  C.  A.) 
120  Fed.  Rep.  754;  Northern  Pac.  R.  Co.  v. 
Tynan,  (C.  C.  A.)  119  Fed.  Rep.  288;  Chicago 
Terminal  Transfer  R.  Co.  v.  Stone,  (C.  C.  A.) 
118  Fed.  Rep.  19;  Alaska  United  Gold  Min. 
Co.  v.  Keating,  (C.  C.  A.)  116  Fed.  Rep.  561; 
Choctaw,  etc.,  R.  Co.  v.  Tennessee,  (C.  C.  A.) 
116  Fed.  Rep.  23,  affirmed  191  U.  S.  326  ;  Texas, 
etc.,  R.  Co.  v.  Parks,  (C.  C.  A.)  114  Fed.  Rep. 
161  ;  Mexican  Cent.  R.  Co.  v.  Knox,  (C.  C.  A.) 
114  Fed.  Rep.  73  ;  Alaska  United  Gold  Min.  Co. 
v.  Muset,  (C.  C.  A.)  114  Fed.  Rep.  66;  South- 
ern R.  Co.  v.  Craig,  (C.  C.  A.)  113  Fed.  Rep. 
76;  Erie  R.  Co.  v.  Moore,  (C.  C.  A.)  113  Fed. 
Rep.  269  ;  Portland  Gold  Min.  Co.  v.  Flaherty. 
(C.  C.  A.)  in  Fed.  Rep.  312;  Tennessee  Coal, 
etc.,  Co.  v.  Currier,  (C.  C.  A.)  108  Fed.  Rep. 
19. 

Alabama.  —  Kansas  City,  etc.,  R.  Co.  v. 
Thornhill,  141  Ala.  215;  Mobile,  etc.,  R.  Co.  v. 
Bromberg,  141  Ala.  258 ;  Alabama  Steel,  etc., 
Co.  v.  Wrenn,  136  Ala.  475;  McGhee  v.  Willis, 

134  Ala.  281  ;  Illinois  Car,  etc.,  Co.  v.  Walch, 
132  Ala.  490;  Woodward  Iron  Co.  v.  Herndon, 
130  Ala.  364;  Sloss-Sheftield  Steel,  etc.,  Co.  v. 
Mobley,  139  Ala.  425  ;  Alabama  G.  S.  R.  Co. 
v.  Ellis,  137  Ala.  560  ;  Southern  R.  Co.  v.  How- 
ell, 135  Ala.  639;  Houston  Biscuit  Co.  v.  Dial, 

135  Ala.  168. 

Alaska.  —  Gibson  v.  Canadian  Pac.  Nav.  Co., 
1  Alaska  407. 

Arkansas.  —  Kansas,  etc.,  Coal  Co.  v.  Chand- 
ler, 71  Ark.  518. 

California.  —  Davis  v.  Diamond  Carriage,  etc., 
Co.,  146  Cal.  59;  Killelea  v.  California  Horse- 
shoe Co.,  140  Cal.  602;  Hillebrand  v.  Standard 
Biscuit  Co.,  139  Cal.  233;  O'Connor  v.  Golden 
Gate  Woolen  Mfg.  Co.,  135  Cal.  537,  87  Am.  St. 
Rep.  127;  Layng  v.  Mt.  Shasta  Mineral  Spring 
Co.,  135  Cal.  141  ;  Habishaw  v.  Standard  Quick- 
silver Co.,  131  Cal.  430. 

Colorado.  —  Mulligan  v.  Colorado  Fuel,  etc., 
Co.,  20  Colo.  App.  198;  Tanner  v.  Harper,  32 
Colo.  156;  Roche  v.  Denver,  etc.,  R.  Co.,  19 
Colo.  App.  204. 

District  of  Columbia.  —  Baltimore,  etc.,  R. 
Co.  v.  Landrigan,  20  App.  Cas.  (D.  C.)  135. 

Georgia.  —  Steinhauser  v.  Savannah,  etc.,  R. 
Co.,  118  Ga.  195;  Central  of  Georgia  R.  Co.  v. 
Vining,  116  Ga.  284. 

Illinois.  —  Illinois  Third  Vein  Coal  Co.  v. 
Cioni,  215  111.  583,  affirming  115  III.  App.  45s; 
Commonwealth  Electric  Co.  v.  Rose,  214  111. 
54S  ;  Illinois  Steel  Co.  v.  Olste,  214  111.  r 8 1  ; 
Chicago  Terminal  Transfer  R.  Co.  v.  O'Donnell, 
213  111.  545  ;  Illinois  Terminal  R.  Co.  v.  Thomp- 
son, 210  III.  226,  affirming  judgment  112  III. 
App.  463;  Relt  R.  Co.  v.  Confrey,  209  111.  344: 
Cobb  Chocolate  Co.  v.  Knudson,  207  111.  452; 
Hartrich  v.  Hawes,  202  Til.  334,  affirming  103 
111.  App.  433  ;  Illinois  Steel  Co.  v.  Ryska,  200 
111.  280,  affirming  102  III.  App.  347;  Illinois 
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Cent.  R.  Co.  v.  Sporledcr,  199  111.  184;  Illinois 
Steel  Co.  v.  Stonevick,  199  111.  122;  Illi- 
nois Steel  Co.  v.  Sitar,  199  111.  116;  Illinois 
Cent.  R.  Co.  v.  Atwell,  198  111.  200,  a/firming 
100  111.  App.  513  ;  Momcnce  Stone  Co.  v.  Groves, 
197  111.  88;  Illinois  Steel  Co.  v.  McFadden, 
196  111.  344,  89  Am.  St.  Rep.  319;  H.  Channon 
Co.  v.  Hahn,  189  111.  28;  Shickle-Harrison,  etc., 
Iron  Co.  v.  Beck,  112  111.  App.  444,  affirmed 
212  111.  268;  Belt  R.  Co.  v.  Confrey,  11 1  111. 
App.  473,  affirmed  209  111.  344;  Junction  Min. 
Co.  v.  Ench,  m  111.  App.  346;  Montgomery 
Coal  Co.  v.  Barringer,  109  111.  App.  185  ;  Pard- 
ridge  v.  Gilbride,  98  III.  App.  134;  McFadden 
1.  Sollitt,  94  111.  App.  271  ;  Garden  City  Wire 
Spring  Co.  v.  Boecher,  94  111.  App.  96 ;  Iroquois 
Furnace  Co.  v.  McCrea,  91  111.  App.  337, 
affirmed  191  111.  340;  Bennett  v.  Brown  Hoist- 
ing, etc.,  Mach.  Co.,  89  111.  App.  113. 

Indiana.  —  Annadall  v.  Union  Cement,  etc., 
Co.,  (Ind.  1905)  74  N.  E.  Rep.  893;  Flickner 
v.  Lambert,  (Ind.  App.  1905)  74  N.  E.  Rep. 
263  ;  M.  S.  Huey  Co.  v.  Johnston,  164  Ind.  489 ; 
Diamond  Block  Coal  Co.  v.  Cuthbertson,  (Ind. 
1905)  73  N.  E.  Rep.  818;  Buchner  Chair  Co.  v. 
Feulner,  164  Ind.  368;  Diezi  v.  G.  H.  Hammond 
Co.,  156  Ind.  583;  Baltimore,  etc.,  R.  Co.  v. 
Peterson,  156  Ind.  364;  Espenlaub  v.  Ellis,  34 
Ind.  App.  163;  Baltimore,  etc.,  R.  Co.  v.  Cava- 
naugh,  35  Ind.  App.  32  ;  /Etna  Powder  Co.  v. 
Earlandson,  33  Ind.  App.  251  ;  Republic  Iron, 
etc.,  Co.  v.  Jones,  32  Ind.  App.  189;  Wortman 
v.  Minich,  28  Ind.  App.  31  ;  Flutter  v.  New 
York,  etc.,  R.  Co.,  27  Ind.  App.  511;  Jarvis 
if.  Hitch,  (Ind.  App.  1902)  65  N.  E.  Rep. 
608. 

loivc. —  Mace  v.  Boedker,  127  Iowa  721; 
Calloway  v.  Agar  Packing  Co.,  (Iowa  1905)  104 
N.  W.  Rep.  721  ;  Schroeder  v.  Chicago,  etc.,  R. 
Co.,  (Iowa  1905)  103  N.  W.  Rep.  985;  Woolf 
v.  Nauman  Co.,  (Iowa  1905)  103  N.  W.  Rep. 
785;  Hughes  v.  Iowa  Cent.  R.  Co.,  (Iowa  1905) 
103  N.  W.  Rep.  339;  Struble  v.  Burlington,  etc., 
R.  Co.,  (Iowa  1905)  103  N.  W.  Rep.  142;  Foster 
v.  Chicago,  etc.,  R.  Co.,  127  Iowa  84;  Pierson 
v.  Chicago,  etc.,  R.  Co.,  127  Iowa  13;  Barto  v. 
Iowa  Telephone  Co.,  126  Iowa  241,  106  Am.  St. 
Rep.  347  ;  Collingwood  v.  Illinois,  etc.,  Fuel  Co., 
125  Iowa  537;  Norris  v.  Cudahy  Packing  Co., 
124  Iowa  748;  Buchner  v.  Creamery  Package 
Mfg.  Co.,  124  Iowa  445,  104  Am.  St.  Rep.  354; 
Coles  v.  Union  Terminal  R.  Co.,  124  Iowa  48; 
Phinney  v.  Illinois  Cent.  R.  Co.,  122  Iowa  488; 
Williams  v.  Iowa  Cent.  R.  Co.,  121  Iowa 
270;  Foley  v.  Cudahy  Packing  Co.,  119  Iowa 
346 ;  Gorham  v.  Sioux  City  Stock  Yards  Co., 
118  Iowa  749;  Pierson  v.  Chicago,  etc.,  R.  Co., 
116  Iowa  601;  Trott  v.  Chicago,  etc.,  R. 
Co.,  115  Iowa  80,  petition  for  rehearing  over- 
ruled 115  Iowa  88. 

Kansas.  —  Brinkmeier  v.  Missouri  Pac.  R.  Co., 
69  Kan.  738  ;  Missouri  Pac.  R.  Co.  v.  Johnson, 
69  Kan.  721  ;  Cudahy  Packing  Co.  v.  Sed- 
lack,  69  Kan.  472. 

Kentucky.  —  Guthrie  v.  Carney,  (Ky.  1905) 
86  S.  W.  Rep.  1 126;  Bell-Coggeshall  Co.  v. 
Lewis,  89  S.  W.  Rep.  135,  28  Ky.  L.  Rep.  149; 
Illinois  Cent.  R.  Co.  v.  Stith,  (Ky.  1905)  85  S. 
W.  Rep.  1 1 73:  Louisville,  etc.,  R.  Co.  v.  Lowe, 
118  Ky.  260;  Mayfield  Woolen  Mills  v.  Frazier, 
80  S.  W.  Rep.  456,  25  Ky.  L.  Rep.  2263  ;  Cen- 
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tral  Coal,  etc.,  Co.  v.  Pearce,  80  S.  W.  Rep. 
449,  25  Ky.  L.  Rep.  2269  ;  East  Jellico  Coal  Co. 
v.  Golden,  79  S.  W.  Rep.  291,  25  Ky.  L.  Rep. 
2056  ;  Smith  v.  Kentucky  Lumber  Co.,  78  S.  W. 
Rep.  120,  25  Ky.  L.  Rep.  1386  ;  Republic  Iron, 
etc.,  Works  v.  Gregg,  71  S.  W.  Rep.  900,  24 
Ky.  L.  Rep.  1627 ;  Louisville,  etc.,  R.  Co.  v. 
Lowe,  (Ky.  1902)  66  S.  W.  Rep.  736;  Koltinsky 
v.  Wood,  112  Ky.  372;  Reliance  Textile,  etc., 
Works  v.  Martin,  65  S.  W.  Rep.  809,  23  Ky.  L. 
Rep.  1625 ;  Ford  v.  Robinson-Pettett  Co.,  65 
S.  W.  Rep.  793,  23  Ky.  L.  Rep.  1654;  Louis- 
ville, etc.,  R.  Co.  v.  Tucker,  65  S.  W.  Rep.  453, 
23  Ky.  L.  Rep.  1929  ;  Standard  Oil  Co.  v.  Eiler, 
110  Ky.  209. 

Maine.  —  Caven  v.  Bodwell  Granite  Co.,  99 
Me.  278  ;  Withee  v.  Somerset  Traction  Co.,  98 
Me.  61. 

Massachusetts.  —  Moylon  v.  D.  S.  McDonald 
Co.,  188  Mass.  499;  Wagner  v.  Boston  El.  R. 
Co.,  188  Mass.  437 ;  Smith  v.  Thomson-Hous- 
ton Electric  Co.,  188  Mass.  371  ;  Taylor  v. 
Boston,  etc.,  R.  Co.,  188  Mass.  390;  Gregory  v. 
American  Thread  Co.,  187  Mass.  239 ;  Gomes 
v.  New  Bedford  Cordage  Co.,  187  Mass.  124; 
Murphy  v.  New  York,  etc.,  R.  Co.,  187  Mass. 
18;  Bartolomeo  v.  McKnight,  178  Mass.  242; 
Donahue  v.  Boston,  etc.,  R.  Co.,  178  Mass.  251  ; 
Cote  v.  Lawrence  Mfg.  Co.,  178  Mass.  295; 
Fearns  v.  New  York  Cent.,  etc.,  R.  Co., 
186  Mass.  529  ;  Droney  v.  Doherty,  186  Mass. 
205  ;  Carter  v.  Boston  Towboat  Co.,  185  Mass. 
496  ;  Martin  v.  Merchants,  etc.,  Transp.  Co.,  185 
Mass.  487 ;  Chisholm  v.  New  England  Tele- 
phone, etc.,  Co.,  185  Mass.  82 ;  Rafferty  v. 
Nawn,  182  Mass.  503  ;  Boucher  v.  Robeson 
Mills,  182  Mass.  500;  Gurney  v.  Le  Baron,  182 
Mass.  368  ;  Pierce  v.  Arnold  Print  Works,  182 
Mass.  260 ;  Boyle  v.  Columbian  Fire  Proofing 
Co.,  182  Mass.  93  ;  Welch  v.  New  York,  etc.,  R. 
Co.,  182  Mass.  84  ;  Haskell  v.  Cape  Ann  Anchor 
Works,  178  Mass.  485. 

Michigan.  —  Breeze  v.  MacKinnon  Mfg.  Co., 
(Mich.  1905)  103  N.  W.  Rep.  908,  12  Detroit 
Leg.  N.  195  ;  McLean  v.  Pere  Marquette  R.  Co., 
137  Mich.  482,  11  Detroit  Leg.  N.  358  ;  Sipes  v. 
Michigan  Starch  Co.,  137  Mich.  258,  11  Detroit 
Leg.  N.  287  ;  De  Cair  v.  Manistee,  etc.,  R.  Co., 
133  Mich.  578,  10  Detroit  Leg.  N.  328;  Rick  v. 
Saginaw  Bay  Towing  Co.,  132  Mich.  237,  102 
Am.  St.  Rep.  422,  9  Detroit  Leg.  N.  589  ;  Ertz 
v.  Pierson,  130  Mich.  160,  8  Detroit  Leg.  N. 
1 177;  Jarvis  v.  Flint,  etc.,  R.  Co.,  128  Mich.  61, 
8  Detroit  Leg.  N.  527 ;  Chilson  v.  Lansing 
Wagon  Works,  128  Mich.  43,  8  Detroit  Leg.  N. 
520;  Wellihan  v.  National  Wheel  Co.,  128  Mich. 
1,  8  Detroit  Leg.  N.  487;  Jones  v.  Flint,  etc., 
R.  Co.,  127  Mich.  198,  8  Detroit  Leg.  N.  295. 

Minnesota.  —  Barrett  v.  Reardon,  (Minn. 
1905)  104  N.  W.  Rep.  309;  Shalgren  v.  Red 
Cliff  Lumber  Co.,  (Minn.  1905)  104  N.  W.  Rep. 
531  ;  Campbell  v.  Railway  Transfer  Co.,  (Minn. 
1905)  104  N.  W.  Rep.  547;  Turrittin  v.  Chicago, 
etc.,  R.  Co.,  (Minn.  1905)  104  N.  W.  Rep.  225; 
Meyer  v.  Kenyon-Rosing  Mach.  Co.,  (Minn. 
1905)  104  N.  W.  Rep.  132;  Johnson  v.  Crooks- 
ton  Lumber  Co.,  (Minn.  1905)  103  N.  W.  Rep. 
891  ;  Hebert  v.  Interstate  Iron  Co.,  94  Minn. 
257;  Merrill  v.  Pike,  94  Minn.  186;  Haidt  v. 
Swift,  94  Minn.  146;  Ellington  v.  Great  North- 
ern R.  Co.,  92  Minn.  470 ;  Le  Due  v.  Northern 
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Pac.  R.  Co.,  92  Minn.  287  ;  Hendricks  v.  Lesure 
Lumber  Co.,  92  Minn.  318,  rehearing  denied  92 
Minn.  322 ;  Bredeson  v.  C.  A.  Smith  Lumber 
Co.,  91  Minn.  317;  Setterstrom  v.  Brainerd,  etc., 
R.  Co.,  89  Minn.  262  ;  Lyons  v.  Dee,  88  Minn. 
490 ;  Stauning  v.  Great  Northern  R.  Co.,  88 
Minn.  480  ;  Walker  v.  Grand  Forks  Lumber  Co., 
86  Minn.  328  ;  Torske  v.  Commonwealth  Lum- 
ber Co.,  86  Minn.  276  ;  Schus  v.  Powers-Simp- 
son Co.,  85  Minn.  447  ;  Chittick  v.  Minneapolis, 
etc.,  R.  Co.,  88  Minn.  1 1  ;  Isherwood  v.  H.  L. 
Jenkins  Lumber  Co.,  87  Minn.  388  ;  Murran  v. 
Chicago,  etc.,  R.  Co.,  86  Minn.  470 ;  Kerrigan 
v.  Chicago,  etc.,  R.  Co.,  86  Minn.  407  ;  Namyst 
v.  Batz,  85  Minn.  366  ;  Gray  v.  Red  Lake  Falls 
Lumber  Co.,  85  Minn.  24  ;  Christianson  v. 
Northwestern  Compo-Board  Co.,  83  Minn.  25, 
85  Am.  St.  Rep.  440. 

Mississippi.  —  Anderson  v.  Cumberland  Tele- 
phone, etc.,  Co.,  86  Miss.  341  ;  Yazoo,  etc.,  R. 
Co.  v.  Schraag,  84  Miss.  125. 

Missouri.  —  Wojtylak  v.  Kansas,  etc.,  Coal 
Co.,  188  Mo.  260;  Stafford  v.  Adams,  113  Mo. 
App.  717;  Henderson  v.  Kansas  City,  177  Mo. 
477;  Gayle  v.  Missouri  Car,  etc.,  Co.,  177 
Mo.  427;  Black  v.  Missouri  Pac.  R.  Co.,  172  Mo. 
177;  Erickson  v.  Kansas  City,  etc.,  R.  Co.,  171 
Mo.  647  ;  Pauck  v.  St.  Louis  Dressed  Beef,  etc., 
Co.,  166  Mo.  639;  Cambron  v.  Omaha,  etc.,  R. 
Co.,  165  Mo.  S43  ;  Wendler  v.  People's  House 
Furnishing  Co.,  165  Mo.  527  ;  Pauck  v.  St. 
Louis  Dressed  Beef,  etc.,  Co.,  159  Mo.  467; 
Shore  v.  American  Bridge  Co.,  111  Mo.  App. 
278 ;  Zongker  v.  People's  Union  Mercantile 
Co.,  no  Mo.  App.  382;  Adams  v.  McCormick 
Harvesting  Mach.  Co.,  no  Mo.  App.  367; 
Houts  v.  St.  Louis  Transit  Co.,  108  Mo.  App. 
686;  Bien  v.  St.  Louis  Transit  Co.,  108  Mo. 
App.  399;  Brimer  v.  Chicago,  etc.,  R.  Co.,  109 
Mo.  App.  493;  Carter  v.  Baldwin,  107  Mo.  App. 
217  ;  Dean  v.  St.  Louis  Woodenware  Works,  106 
Mo.  App.  167;  Benedict  v.  Chicago  G.  W.  R. 
Co.,  104  Mo.  App.  218;  Glasscock  v.  Swofford 
Bros.  Dry  Goods  Co.,  (Mo.  App.  1903)  74  S. 
W.  Rep.  1039  ;  Adolff  v.  Columbia  Pretzel,  etc., 
Co.,  100  Mo.  App.  199:  Studenroth  v.  Ham- 
mond Packing  Co.,  106  Mo.  App.  480;  Parsons 
v.  Hammond  Packing  Co.,  96  Mo.  App.  372  ; 
F.berly  v.  Chicago,  etc.,  R.  Co.,  96  Mo.  App. 
361  ;  Fox  v.  Jacob  Dold  Packing  Co.,  96  Mo. 
App.  173  I  Prophet  v.  Kemper,  95  Mo.  App.  219  ; 
Adams  v.  McCormick  Harvesting  Mach.  Co.,  95 
Mo.  App.  in ;  Hester  v.  Jacob  Dold  Packing 
Co.,  95  Mo.  App.  16 ;  Reed  v.  Missouri,  etc., 
R.  Co.,  94  Mo.  App.  371  ;  Kane  v.  Falk  Co.,  93 
Mo.  App.  209  ;  Van  Edwards  v.  Barber  Asphalt 
Paving  Co.,  92  Mo.  App.  221  ;  Sikes  v.  Missouri 
Granite  Co.,  92  Mo.  App.  12;  Palmer  v.  Kin- 
loch  Telephone  Co.,  91  Mo.  App.  106;  Devore 
v.  St.  Louis,  etc.,  R.  Co.,  86  Mo.  App.  429 ; 
Stalzer  v.  Jacob  Dold  Packing  Co.,  84  Mo.  App. 
565 ;  Compton  v.  Omaha,  etc.,  R.  Co.,  82  Mo. 
App-  175  ;  Scott  v.  Springfield,  81  Mo.  App. 
312;  Harriman  v.  Kansas  City  Star  Co.,  81  Mo. 
App.  124. 

Montana.  —  McCabe  v.  Montana  Cent.  R.  Co., 
30  Mont.  323 :  Nord  v.  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.,  30  Mont.  48. 

Nebraska.  —  Holmes  v.  Chicago,  etc.,  R.  Co., 
(Neb.  190$)  103  N.  W.  Rep.  77:  New  Omaha 
Thompson-Houston  Electric  Light  Co.  v.  Rom- 
bold,  68  Neb.  54,  72 ;  New  Omaha  Thompson- 


Houston  Electric  Light  Co.  v.  Dent,  68  Neb. 
668  ;  Ittner  Brick  Co.  v.  Killian,  67  Neb.  589. 

New  Hampshire.  —  Olney  V.  Boston,  etc.,  R. 
Co.,  71  N.  H.  427;  Stone  v.  Boscawen  Mills, 
71  N.  H.  288;  Thompson  v.  Bartlett,  71  N.  H. 
174,  93  Am.  St.  Rep.  504;  Edwards  v.  Tilton 
Mills,  70  N.  H.  574;  Bennett  v.  Warren,  70  N. 
H.  564  ;  Carr  v.  Manchester  Electric  Co.,  70  N. 
H.  308. 

Nezv  Jersey.  —  Maurer  v.  Gould,  (N.  J.  1904) 
59  Atl.  Rep.  28,  afiirmed  without  opinion  (N.  J. 
1905;  60  All.  Rep.  1134;  Dunkerley  v.  Weben- 
dorfer  Mach.  Co.,  71  N.  J.  L.  60;  Albanese  v. 
Central  R.  Co.,  70  N.  J.  L.  241  ;  Ruch  v.  Gas 
Electric  Co.,  65  N.  J.  L.  399. 

New  York.  —  Finn  v.  Cassidy,  165  N.  Y.  584, 
affirming  39  N.  Y.  App.  Div.  641  ;  Eastland  v. 
Clarke,  165  N.  Y.  420,  reversing  28  N.  Y.  App. 
Div.  621,  622;  Di  Vito  v.  Crage,  165  N.  Y.  378, 
reversing  35  N.  Y.  App.  Div.  155;  Brown  v. 
New  York  Cent.,  etc.,  R.  Co.,  42  N.  Y.  App. 
Div.  548,  affirmed  without  opinion  166  N.  Y. 
626  ;  Hatton  v.  Hilton  Bridge  Constr.  Co.,  42  N. 
Y.  App.  Div.  398,  affirmed  without  opinion  167 
N.  Y.  590  ;  Stimper  v.  Fuchs,  etc.,  Mfg.  Co.,  26 
N.  Y.  App.  Div.  333,  affirmed  without  opinion 
161  N.  Y.  636;  Tully  v.  New  York,  etc.,  Steam- 
ship Co.,  10  N.  Y.  App.  Div.  463,  affirmed 
without  opinion  162  N.  Y.  614;  Rooney  v. 
Brogan  Constr.  Co..  107  N.  Y.  App.  Div.  258  ; 
Lane  v.  New  York  Cent.,  etc.,  R  Co.,  107  N.  Y. 
App.  Div.  166;  Overbaugh  v.  Wieber,  106  N. 
Y.  App.  Div.  283  ;  Vaughn  v.  Glens  Falls  Port- 
land Cement  Co.,  105  N.  Y.  App.  Div  T36; 
Irish  v.  Union  Bag,  etc.,  Co.,  103  N.  Y.  App. 
Div.  45  ;  McConnell  v.  Morse  Iron  Works,  etc., 
Co.,  102  N.  Y.  App.  Div.  324,  applying  N.  Y. 
Laws  1897,  p.  467,  c.  415,  §  18;  Aleckson  v.  Erie 
R.  Co.,  iot  N.  Y.  App.  Div.  395  ;  Hunt  v.  Dexter 
Sulphite  Pulp,  etc.,  Co.,  100  N.  Y.  App.  Div.  119; 
Hempstock  v.  Lackawanna  Iron,  etc.,  Co.,  98 
N.  Y.  App.  Div.  332 ;  Kruger  v.  Bartholomay 
Brewing  Co.,  94  N.  Y.  App.  Div.  58,  affirmed 
182  N.  Y.  544;  Franck  v.  American  Tartar  Co., 
91  N.  Y.  App.  Div.  571  ;  Quinn  v.  Brooklyn 
Heights  R.  Co.,  91  N.  Y.  App.  Div.  489 :  Wood 
V.  New  York  Cent.,  etc.,  R.  Co.,  93  N.  Y.  App. 
Div.  53;  Levy  v.  Grove  Mills  Paper  Co.,  80  N. 
Y.  App.  Div.  384 :  Huebncr  v.  Hammond,  80 
N.  Y.  App.  Div.  122,  affirmed  without  opinion 
177  N.  Y.  537;  Loughrain  v.  Autophone  Co., 
77  N.  Y.  App.  Div.  542 ;  Smith  v.  King,  74  N. 
Y.  App.  Div.  1  ;  True  v.  Niagara  Gorge  R.  Co., 
70  N.  Y.  App.  Div.  383,  affirmed  without  opinion 
175  N.  Y.  487;  Eichholz  v.  Niagara  Falls  Hy- 
draulic Power,  etc.,  Co.,  68  N.  Y.  App.  Div.  441, 
affirmed  without  opinion  174  N.  Y.  519:  Healy 
v.  Burke,  (N.  Y.  City  Ct.  Gen.  T.)  35  Misc.  (N. 
Y.)  384;  Vincent  v.  Alden,  62  N.  Y.  App.  Div. 
558;  Griffin  v.  Ithaca  St.  R.  Co.,  62  N.  Y. 
App.  Div.  551  ;  Cosselmon  v.  Dunfee,  50  N.  Y. 
App.  Div.  467,  affirmed  172  N.  Y.  507  :  Coughlin 
v.  Brooklyn  Heights  R.  Co.,  59  N.  Y.  App. 
Div.  126. 

North  Carolina.  —  Marks  v.  Harriet  Cotton 
Mills,  138  N.  Car.  401  ;  Whisenhant  V.  South- 
ern R.  Co..  137  N.  Car.  349:  Peoples  v.  North 
Carolina  R.  Co.,  137  N.  Car.  96;  Hedrick  v. 
Southern  R.  Co.,  136  N.  Car.  510;  Coley  v. 
North  Carolina  R.  Co.,  128  N.  Car.  534,  re- 
hearing 129  N.  Car.  407;  Creech  v.  Wilming- 
ton Cotton  Mills,  i35*N.  Car.  680;  Pharr  v, 
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Atlanta,  etc.,  Air  Line  R.  Co.,  132  N.  Car. 
418;  Wilkie  r.  Raleigh,  etc.,  R.  Co.,  127  N. 
Car.  203. 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v.  Fisher, 
26  Ohio  Cir.  Ct.  143,  affirmed  without  opinion 
51  Ohio  St.  574;  Green  v.  New  York  Cent., 
etc.,  R.  Co.,  26  Ohio  Cir.  Ct.  609;  Memphis, 
etc.,  Packet  Co.  v.  Britton,  25  Ohio  Cir.  Ct. 
153;  Kracht  v.  Lake  Shore,  etc.,  R.  Co.,  25 
Ohio  Cir.  Ct.  521  ;  Cleveland,  etc.,  R.  Co.  V. 
Somers,  24  Ohio  Cir.  Ct.  67 ;  Pittsburg,  etc., 
R.  Co.  v.  Stone,  24  Ohio  Cir.  Ct.  192 ;  Ham 
t'.  Lake  Shore,  etc.,  R.  Co.,  23  Ohio  Cir.  Ct. 
496;  E.  P.  Breckenridge  Co.  v.  Reagan,  12 
Ohio  Cir.  Dec.  50,  22  Ohio  Cir.  Ct.  71  ;  Forest 
City  Stone  Co.  v.  Richardson,  12  Ohio  Cir. 
Dec.  177,  22  Ohio  Cir.  Ct.  139;  Pennsylvania 
R.  Co.  v.  Hickley,  1 1  Ohio  Cir.  Dec.  379,  20 
Ohio  Cir.  Ct.  668;  Hoppe  v.  Parmalee,  11  Ohio 
Cir.  Dec.  24,  20  Ohio  Cir.  Ct.  303. 

Oklahoma.  —  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356. 

Oregon.  —  Busch  v.  Robinson,  (Oregon  1905) 
81  Pac.  Rep.  237;  Mundhenke  v.  Oregon  City 
Mfg.  Co.,  (Oregon  1905)  81  Pac.  Rep.  977; 
Viohl  v.  North  Pac.  Lumber  Co.,  (Oregon 
1905)  80  Pac.  Rep.  112. 

Pennsylvania.  —  Schiglizzo  v.  Dunn,  211  Pa. 
St.  253,  107  Am.  St.  Rep.  549 ;  Hickey  v. 
Solid  Steel  Casting  Co.,  212  Pa.  St.  255  ;  Mil- 
ler v.  Merritt,  211  Pa.  St.  127  ;  Dynes  v.  Brom- 
ley, 208  Pa.  St.  633 ;  Conger  v.  Wiggins,  208 
Pa.  St.  122  ;  Held  v.  American  Window  Glass 
Co.,  207  Pa.  St.  S34 ;  Geist  v.  Rapp,  206  Pa. 
St.  411;  Butterman  v.  McCIintic-Marshall 
Constr.  Co.,  206  Pa.  St.  82 ;  Doyle  v.  Pitts- 
burg Waste  Co.,  204  Pa.  St.  618  ;  Hammer  v. 
Pressed  Steel  Car  Co.,  204  Pa.  St.  594 ;  Wil- 
liams v.  Clark,  204  Pa.  St.  416;  Young  v. 
Mercantile  Steam  Laundry  Co.,  198  Pa.  St. 
553 ;  Brislin  v.  Kingston  Coal  Co.,  20  Pa. 
Super.  Ct.  234;  Royer  v.  Tinkler,  16  Pa.  Super. 
Ct.  457- 

Rhode  Island.  —  Lebeau  v.  Dyerville  Mfg. 
Co.,  26  R.  I.  34 ;  Crandall  v.  Stafford  Mfg.  Co., 
24  R.  I.  555  ;  Le  Febvre  v.  Lawton  Spinning 
Co.,  24  R.  I.  215  ;  Flynn  v.  Shaw,  22  R.  I.  328; 
McGarrity  v.  New  York,  etc.,  R.  Co.,  25  R.  I. 
269. 

South  Carolina.  —  Morrow  v.  Gaffney  Mfg. 
Co.,  70  S.  Car.  244  ;  Keys  v.  Winnsboro  Granite 
Co.,  72  S.  Car.  97  ;  Sanders  v.  Aiken  Mfg.  Co., 
71  S.  Car.  58;  Bodie  v.  Charleston,  etc.,  R. 
Co.,  66  S.  Car.  302 ;  Barksdale  v.  Charleston, 
etc.,  R.  Co.,  66  S.  Car.  204 ;  Bodie  v.  Charles- 
ton, etc.,  R.  Co.,  61  S.  Car.  468. 

Tennessee.  —  Robertson  v.  Cayard,  1 1 1  Tenn. 
356- 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Purdy,  98 
Tex.  557;  Gulf,  etc.,  R.  Co.  v.  Melville,  (Tex.- 
Gv.  App.  1905)  87  S.  W.  Rep.  863 ;  Texas 
Cent.  R.  Co.  v.  Phillips,  (Tex.  Civ.  App.  1905) 
87  S.  W.  Rep.  187;  St.  Louis,  etc.,  R.  Co.  v. 
Vestal,  (Tex.  Civ.  App.  1905)  86  S.  W.  Rep. 
790 ;  Texarkana  Table,  etc.,  Co.  v.  Webb,  (Tex. 
Civ.  App.  1905)  86  S.  W.  Rep.  782;  Austin  v. 
Forbis,  (Tex.  Civ.  App.  1905)  86  S.  W.  Rep. 
29 ;  Texas  Cent.  R.  Co.  v.  Powell,  (Tex.  Civ. 
App.  1905)  86  S.  W.  Rep.  21  ;  International, 
etc.,  R.  Co.  v.  Vanlandingham,  (Tex.  Civ.  App. 
1905)  85  S.  W.  Rep.  847 ;  Gulf,  etc.,  R.  Co.  v. 
Minter,  (Tex.  Civ.  App.  1905)  85  S.  W.  Rep. 


477;  El  Paso,  etc.,  R.  Co.  v.  Whatley,  (Tex. 
Civ.  App.  1905)  85  S.  W.  Rep.  306;  Galveston, 
etc.,  R.  Co.  v.  McAdams,  (Tex.  Civ.  App.  1905) 
84  S.  W.  Rep.  1076;  Missouri,  etc.,  R.  Co.  v. 
Kcefe,  (Tex.  Civ.  App.  1905)  84  S.  W.  Rep. 
679  ;  International,  etc.,  R.  Co.  v.  Jacobs,  (Tex. 
Civ.  App.  1904)  84  S.  W.  Rep.  288  ;  Ft.  Worth, 
etc.,  R.  Co.  v.  Caskey,  (Tex.  Civ.  App.  1904) 
84  S.  W.  Rep.  264 ;  San  Antonio,  etc.,  R.  Co. 
v.  Stevens,  (Tex.  Civ.  App.  1904)  83  S.  W. 
Rep.  235 ;  Bonn  v.  Galveston,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1904)  82  S.  W.  Rep.  808 ; 
O'Brien  v.  Missouri,  etc.,  R.  Co.,  36  Tex.  Civ. 
App.  528  ;  Texas  Portland  Cement,  etc.,  Co.  v. 
Lee,  36  Tex.  Civ.  App.  482  ;  International,  etc., 
R.  Co.  v.  Penn,  (Tex.  Civ.  App.  1904)  79  S.  W. 
Rep.  624 ;  Missouri,  etc.,  R.  Co.  v.  Hoskins, 
34  Tex.  Civ.  App.  627  ;  Galveston,  etc.,  R.  Co. 
v.  Butshek,  34  Tex.  Civ.  App.  194;  Galveston, 
etc.,  R.  Co.  v.  Walker,  (Tex.  Civ.  App.  1903) 
76  S.  W.  Rep.  228;  Texas  Cent.  R.  Co.  v. 
Bender,  32  Tex.  Civ.  App.  568  ;  Texas  Portland 
Cement  Co.  v.  Poe,  32  Tex.  Civ.  App.  469  ;  An- 
drews v.  Jefferson  Cotton  Oil,  etc.,  Co.,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  342;  Missouri, 
etc.,  R.  Co.  v.  Bodie,  32  Tex.  Civ.  App.  168 ; 
Texas,  etc.,  R.  Co.  v.  Carter,  (Tex.  Civ.  App. 
"903)  73  S.  W.  Rep.  50;  San  Antonio,  etc.,  R. 
Co.  v.  Ankerson,  31  Tex.  Civ.  App.  327;  Mis- 
souri, etc.,  R.  Co.  v.  Goss,  31  Tex.  Civ.  App. 
300;  International,  etc.,  R.  Co.  v.  Bearden,  31 
Tex.  Civ.  App.  58 ;  Galveston,  etc.,  R.  Co.  v. 
Courtney,  30  Tex.  Civ.  App.  544  ;  International, 
etc.,  R.  Co.  v.  Cochrane,  (Tex.  Civ.  App.  1902) 
71  S.  W.  Rep.  41  ;  Texas,  etc.,  R.  Co.  v.  Scott, 
30  Tex.  Civ.  App.  496  ;  Galveston,  etc.,  R.  Co. 
v.  Puente,  30  Tex.  Civ.  App.  246 ;  Missouri, 
etc.,  R.  Co.  v.  Follin,  29  Tex.  Civ.  App.  512; 
Galveston,  etc.,  R.  Co.  v.  Sherwood,  (Tex.  Civ. 
App.  1902)  67  S.  W.  Rep.  776;  Galveston,  etc., 
R.  Co.  v.  Sanchez,  (Tex.  Civ.  App.  1901)  65 
S.  W.  Rep.  893  ;  Parks  v.  St.  Louis  South- 
western R.  Co.,  29  Tex.  Civ.  App.  551  ;  Ameri- 
can Cotton  Co.  v.  Smith,  29  Tex.  Civ.  App. 
425  ;  Missouri,  etc.,  R.  Co.  v.  Pawkett,  28  Tex. 
Civ.  App.  583  ;  Gulf,  etc.,  R.  Co.  v.  Darby,  28 
Tex.  Civ.  App.  413;  Galveston,  etc.,  R.  Co.  v. 
Quay,  27  Tex.  Civ.  App.  516;  Gulf,  etc.,  R.  Co. 
v.  Newman,  27  Tex.  Civ.  App.  77. 

Utah.  —  Merrill  v.  Oregon  Short  Line  R.  Co., 
29  Utah  264 ;  Hone  v.  Mammoth  Min.  Co.,  27 
Utah  168;  Hill  v.  Southern  Pac.  R.  Co.,  23 
Utah  94 ;  Hicks  v.  Southern  Pac.  R.  Co., 
27  Utah  526 ;  Boyle  v.  Union  Pac.  R.  Co.,  25 
Utah  420. 

Vermont.  —  Kilpatrick  v.  Grand  Trunk  R. 
Co.,  74  Vt.  288,  93  Am.  St.  Rep.  887  ;  La  Flam 
v.  Missisquoi  Pulp  Co.,  74  Vt.  125.  See  Kil- 
patrick v.  Grand  Trunk  R.  Co.,  72  Vt.  263,  82 
Am.  St.  Rep.  939. 

Virginia.  —  Virginia  Iron,  etc.,  Co.  v.  Lore, 
(Va.  1905)  51  S.  E.  Rep.  371  ;  Virginia  Port- 
land Cement  Co.  v.  Luck,  103  Va.  427;  Chesa- 
peake, etc.,  R.  Co.  v.  Pierce,  103  Va.  99; 
Meyers  v.  Falk,  99  Va.  385,  3  Va.  Sup.  Ct.  273. 

Washington.  —  Hart  v.  Cascade  Timber  Co., 
39  Wash.  279  ;  Dossett  v.  St.  Paul,  etc.,  Lum- 
ber Co.,  40  Wash.  276 ;  Sandquist  v.  Inde- 
pendent Telephone  Co.,  38  Wash.  313;  Bier  v. 
Hosford,  35  Wash.  544 ;  Crooker  v.  Pacific 
Lounge,  etc.,  Co.,  34  Wash.  191;  Gaudie  v. 
Northern  Lumber  Co.,  34  Wash.  34;  Jancko  y. 
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162.    See  notes  I,  2,  3. 

West  Coast  Mfg.,  etc.,  Co.,  34  Wash.  556 ; 
Currans  v.  Seattle,  etc.,  R.,  etc.,  Co.,  34  Wash. 
512;  Bailey  v.  Cascade  Timber  Co.,  32  Wash. 
319;  McDannald  v.  Washington,  etc.,  R.  Co., 
31  Wash.  585;  Goldthorpe  v.  Clark-Nickerson 
Lumber  Co.,  31  Wash.  467;  Norton  v.  Moran 
Bros.  Co.,  30  Wash.  362  ;  Green  v.  Western 
American  Co.,  30  Wash.  87  ;  Roberts  v.  Port 
Blakely  Mill  Co.,  30  Wash.  25  ;  Christianson 
v.  Pacific  Bridge  Co.,  27  Wash.  582  ;  Costa  v. 
Pacific  Coast  Co.,  26  Wash.  138;  Hencke  v. 
Babcock,  24  Wash.  556. 

Wisconsin.  —  Berg  v.  U.  S.  Leather  Co.,  125 
Wis.  262;  Lounsbury  v.  Davis,  124  Wis.  432; 
Williams  v.  North  Wisconsin  Lumber  Co.,  124 
Wis.  328;  Horn  v.  La  Crosse  Box  Co.,  123  Wis. 
399;  Kath  v.  Wisconsin  Cent.  R.  Co.,  121 
Wis.  503;  Bain  v.  Northern  Pac.  R.  Co.,  120 
Wis.  412;  Revolinski  v.  Adams  Coal  Co., 
118  Wis.  324;  Yerkes  v.  Northern  Pac.  R.  Co., 
112  Wis.  184,  88  Am.  St.  Rep.  961. 

Canada.  —  Scriver  v.  Lowe,  32  Ont.  290; 
Moore  v.  J.  D.  Moore  Co.,  4  Ont.  L.  Rep.  167; 
Godwin  v.  Newcombe,  1  Ont.  L.  Rep.  525. 

Contributory  negligence  is  ordinarily  a  ques- 
tion of  law  and  fact,  but,  where  only  one  in- 
ference can  be  drawn  from  the  undisputed 
facts,  then  the  question  may  become  one  of 
law  for  the  court.  Barley  v.  Southern  Indiana 
R.  Co.,  30  Ind.  App.  406. 

By  statute  in  New  York  (N.  Y.  Laws  1902, 
p.  1750,  c.  600,  §  3),  the  question  whether  the 
plaintiff  was  guilty  of  contributory  negligence 
is  one  of  fact.  McBride  v.  New  York  Tunnel 
Co.,  101  N.  Y.  App.  Div.  448. 

162.  1.  Assumption  of  Risk — •  United  States. 
—  Hay  ward  v.  Key,  (C.  C.  A.)  138  Fed.  Rep. 
34 ;  Pittsburgh,  etc.,  R.  Co.  v.  Laniphere,  (C. 
C.  A.)  137  Fed.  Rep.  20;  Hawley  v.  Chicago, 
etc.,  R.  Co.,  (C.  C.  A.)  133  Fed.  Rep.  150; 
Chicago,  etc.,  R.  Co.  v.  Benton,  (C.  C.  A.)  132 
Fed.  Rep.  460 ;  Pennsylvania  R.  Co.  v.  Jones, 
(C.  C.  A.)  123  Fed.  Rep.  753;  Crawford  v. 
American  Steel,  etc.,  Co.,  (C.  C.  A.)  123  Fed. 
Rep.  275  ;  American  Distributing  Co.  v..  Thorne, 
(C.  C.  A.)  122  Fed.  Rep.  431  ;  Wright  v.  Stan- 
ley, (C.  C.  A.)  119  Fed.  Rep.  330;  Jones  v. 
Pennsylvania  R.  Co.,  114  Fed.  Rep.  984;  South- 
ern Pac.  R.  Co.  v.  Yeagin,  (C.  C.  A.)  109  Fed. 
Rep.  436;  Felton  v.  Girardy,  (C.  C.  A.)  104 
Fed.  Rep.  127;  Texas,  etc.,  R.  Co.  v.  Behymer, 
189  U.  S.  468,  affirming  112  Fed.  Rep.  35. 

Alabama.  —  Going  v.  Alabama  Steel,  etc.,  Co. 
141  Ala.  537. 

Arkansas.  ■ —  King-Ryder  Lumber  Co.  v.  Coch- 
ran, 71  Ark.  55. 

California.  —  Anderson  v.  Seropian,  147  Cal. 
201  ;  Merrifeld  v.  Maryland  Gold  Quartz  Min. 
Co.,  143  Cal.  54;  Daubert  v.  Western  Meat  Co., 
135  Cal.  144;  Habishaw  v.  Standard  Quicksilver 
Co.,  131  Cal.  430. 

Colorado.  —  Mulligan  v.  Colorado  Fuel,  etc., 
Co.,  20  Colo.  App.  198. 

Delaware.  —  Szymanski  v.  Blumenthal,  4 
Penn.  (Del.)  511. 

Illinois.  —  South  Side  El.  R.  Co.  v.  Nesvig, 
214  111.  463;  Mobile,  etc.,  R.  Co.  v.  Vallowe,  214 
111.  124,  affirming  115  111.  App.  621  :  Indiana,  etc., 
R.  Co.  v.  Otstot,  212  111.  429,  affirming  113  111. 
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App.  37  ;  Illinois  Terminal  R.  Co.  v.  Thompson, 
210  111.  226,  affirming  judgment  112  111.  App. 
463  ;  Rock  Island  Sash,  etc.,  Works  Pohlman, 
210  111.  133,  affirming  99  111.  App.  670;  Chicago 
Hair,  etc.,  Co.  v.  Mueller,  203  111.  558,  affirming 
106  III.  App.  21  ;  Chicago  Screw  Co.  v.  Weiss, 
203  111.  536,  affirming  107  111.  App.  39;  Chicago, 
etc.,  R.  Co.  v.  Heerey,  203  111.  492 ;  Allen  B. 
Wrisley  Co.  v.  Burke,  203  111.  250,  affirming  106 
111.  App.  30 ;  Hartrich  v.  Hawes,  202  111.  334, 
affirming  103  111.  App.  433  ;  Armour  v.  Gol- 
kowska,  202  III.  144,  affirming  95  111.  App.  492; 
Illinois  Steel  Co.  v.  Ryska,  200  111.  280,  affirm- 
ing 102  111.  App.  347;  Slack  v.  Harris,  200  111. 
96;  Chicago,  etc.,  R.  Co.  v.  Camper,  199  111. 
569  ;  Hartley  v.  Chicago,  etc.,  R.  Co.,  197 
111.  440  ;  Western  Stone  Co.  v.  Muscial,  196  111. 
382,  89  Am.  St.  Rep.  325,  affirming  96  111.  App. 
288;  Ide  v.  Fratcher,  194  111.  552,  affirming  96 
111.  App.  549;  La  Salle  v.  Kostka,  190  111.  130, 
affirming  92  111.  App.  91  ;  Chicago,  etc.,  R.  Co. 
v.  Kinnare,  190  111.  9,  affirming  91  111.  App. 
508;  Chicago,  etc.,  R.  Co.  v.  .Stevens,  189  111. 
226;  Pioneer  Fireproof  Constr.  Co.  v.  Howell, 
189  111.  123;  Landgraf  v.  Kuh,  188  111.  484; 
Chicago,  etc.,  R.  Co.  v.  Kinnare,  115  111.  App. 
132;  Siegel  v.  Trcka,  115  111.  App.  56,  affirmed 
218  111.  559;  Riverton  Coal  Co.  v.  Shepherd, 
in  III.  App.  294,  affirmed  207  111.  395;  Mont- 
gomery Coal  Co.  v.  Barringer,  109  111.  App. 
185 ;  Whalen  v.  Utica  Hydraulic  Cement  Co., 
103  111.  App.  149;  Otstot  v.  Indiana,  etc.,  R. 
Co.,  103  111.  App.  136;  Wierzbicky  v.  Illinois 
Steel  Co.,  94  111.  App.  400 ;  Chicago,  etc.,  R. 
Co.  v.  Cleveland,  92  111.  App.  308. 

Indiana.  —  Brazil  Block  Coal  Co.  v.  Gibson, 
160  Ind.  319,  98  Am.  St.  Rep.  281  ;  Diezi  v.  G. 
H.  Hammond  Co.,  156  Ind.  583;  Ft.  Wayne  v. 
Christie,  156  Ind.  172;  Chicago,  etc.,  R.  Co.  v. 
Martin,  31  Ind.  App.  308;  Pittsburgh,  etc.,  R. 
Co.  v.  Parish,  28  Ind.  App.  189,  91  Am.  St. 
Rep.  120;  Annadall  v.  Union  Cement,  etc.,  Co., 
(Ind.  1905)  74  N.  E.  Rep.  893. 

Iowa. —  Calloway  v.  Agar  Packing  Co.,  (Iowa 
1905)  104  N.  W.  Rep.  721  ;  Mace  v.  Boedker, 
127  Iowa  721  ;  Schroeder  v.  Chicago,  etc.,  R. 
Co.,  (Iowa  1905)  103  N.  W.  Rep.  985:  Woolf 
v.  Nauman  Co.,  (Iowa  1905)  103  N.  W.  Rep. 
785;  Nugent  v.  Cudahy  Packing  Co.,  126  Iowa 
517;  Klalfke  v.  Bettendorf  Axle  Co.,  125  Iowa 
223;  Coles  v.  Union  Terminal  R.  Co.,  124  Iowa 
48;  Hamilton  j'.  Mendota  Coal,  etc.,  Co.,  120 
Iowa  147;  Copeland  v.  Ferris,  118  Iowa  554; 
Gorham  v.  Sioux  City  Stock  Yards  Co.,  118 
Iowa  749;  Trott  v.  Chicago,  etc.,  R.  Co.,  115 
Iowa  80,  petition  for  rehearing  overruled  115 
Iowa  88. 

Kansas.  —  Missouri  Pac.  R.  Co.  v.  Johnson, 
69  Kan.  721  ;  Cudahy  Packing  Co.  v.  Sedlack, 
69  Kan.  472. 

Kentucky. —  Dryden  v.  H.  E.  Pogue  Distillery 
Co..  82  S.  W.  Ren.  262,  26  Ky.  L.  Rep.  528; 
Louisville  Hotel  Co.  v.  Kaltenbrun,  80  S.  W. 
Rep.  1163,  26  Ky.  L.  Rep.  208;  Mayficld  Woolen 
Mills  v.  Frazier,  80  S.  W.  Rep.  456.  25  Ky.  I  . 
Rep.  2263  ;  East  Jellico  Coal  Co.  v.  Stewart,  68 
S.  W.  Rep.  624,  24  Ky.  L.  Rep.  420. 

Maine.  —  Caven  v.  Bodwell  Granite  Co.,  99 
Me.  278 ;  Dempscy  v.  Sawyer,  95  Me.  295. 
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Maryland,  —  Maryland  Steel  Co.  v.  Englc- 
man,  mi  Mil.  661  ;  Yentsch  v.  Chloride  of 
Silver  Dry  Cell  Battery  Co.,  96  Md.  679. 

Massachusetts.  —  Taylor  v.  Boston,  etc.,  R. 
Co.,  188  Mass.  390;  Manning  v.  Excelsior 
Laundry  Co.,  [89  Mass.  231  ;  Wagner  v.  Boston 
El.  K.  Co.,  188  Mass.  437;  Moylon  v.  D.  S.  Mc- 
Donald Co.,  188  Mass.  499  ;  Higgins  v.  Higgins', 
188.  Mass.  113;  Murphy  v.  New  York,  etc.,  R. 
Co.,  187  Mass.  18;  Fearns  v.  New  York  Cent., 
etc.,  R.  Co.,  186  Mass.  529;  McKinnon  v.  Riter- 
Conley  Mfg.  Co.,  186  Mass.  155;  Martin  v. 
Merchants,  etc.,  Transp.  Co.,  185  Mass.  487; 
RatTerty  v.  Nawn,  182  Mass.  503;  Gurney  v. 
Le  Baron,  182  Mass.  368. 

Mu  lligan. —  Breeze  v.  MacKinnon  Mfg.  Co., 
(Mich.  1905)  103  N.  W.  Rep.  908,  12  Detroit 
Leg.  N.  195  ;  McDonald  v.  Champion  Iron,  etc., 
Co.,  (Mich.  1905)  103  N.  W.  Rep.  829,  12  De- 
troit Leg.  N.  208  ;  Clark  v.  Wolverine  Portland 
Cement  Co.,  138  Mich.  673,  11  Detroit  Leg.  N. 
723- 

Minnesota.  —  Barrett  v.  Reardon,  (Minn. 
1905)  104  N.  W.  Rep.  309;  Meyer  v.  Kenyon- 
Rosing  Mach.  Co.,  (Minn.  1905)  104  N.  W. 
Rep.  132;  Fry  v.  Great  Northern  R.  Co.,  (Minn. 
1905)  103  N.  W.  Rep.  733;  Haidt  v.  Swift,  94 
Minn.  146;  Ellington  v.  Great  Northern  R.  Co., 
92  Minn.  470  ;  Le  Due  v.  Northern  Pac.  R.  Co., 
92  Minn.  287  ;  Hendricks  v.  Lesure  Lumber  Co., 
92  Minn.  318,  rehearing  denied  92  Minn.  322; 
Anderson  v.  Fielding,  92  Minn.  42,  104  Am. 
St.  Rep.  665  ;  Bredeson  v.  C.  A.  Smith  Lumber 
Co.,  91  Minn.  317;  Spoonick  v.  Backus-Brooks 
Co.,  89  Minn.  354  ;  Ziegler  v.  Gotzian,  86  Minn. 
290 ;  Gray  v.  Commutator  Co.,  85  Minn.  463 ; 
Perras  v.  Booth,  82  Minn.  191  ;  Vant  Hul  v. 
Great  Northern  R.  Co.,  90  Minn.  329  ;  Bender 
v.  Great  Northern  R.  Co.,  89  Minn.  163;  Isher- 
wood  v.  H.  L.  Jenkins  Lumber  Co.,  87  Minn. 
388;  Attix  v.  Minnesota  Sandstone  Co.,  85 
Minn.  142;  Gray  v.  Red  Lake  Falls  Lumber 
Co.,  85  Minn.  24  ;  Christianson  v.  Northwestern 
Cor.ipo-Board  Co.,  83  Minn.  25,  85  Am.  St.  Rep. 
440. 

Missouri.  —  Whaley  v.  Coleman,  113  Mo. 
App.  594;  Henderson  v.  Kansas  City,  177  Mo. 
477;  Neves  v.  Green,  11 1  Mo.  App.  634;  Muel- 
ler v.  La  Prelle  Shoe  Co.,  109  Mo.  App.  506; 
Houts  v.  St.  Louis  Transit  Co.,  108  Mo.  App. 
686 ;  Sinberg  v.  Falk  Co.,  98  Mo.  App.  546 ; 
Parsons  v.  Hammond  Packing  Co.,  96  Mo.  App. 
372 ;  Adams  v.  McCormick  Harvesting  Mach. 
Co.,  95  Mo.  App.  1 1 1  ;  Van  Edwards  v.  Barber 
Asphalt  Paving  Co.,  92  Mo.  App.  221  ;  Herbert 
v.  Mound  City  Boot,  etc.,  Co.,  90  Mo.  App. 
305  ;  Lee  v.  St.  Louis,  etc.,  R.  Co.,  112  Mo.  App. 
372;  Thompson  v.  Chicago,  etc.,  R.  Co.,  86  Mo. 
App.  141  ;  Compton  v.  Omaha,  etc.,  R.  Co.,  82 
Mo.  App.  175;  Carters.  Baldwin,  107  Mo.  App. 
217;  Scott  v.  Springfield,  81  Mo.  App.  312; 
Dean  v.  St.  Louis  Woodenware  Works,  106  Mo. 
App.  167;  Glasscock  v.  Swofford  Bros.  Dry 
Goods  Co.,  (Mo.  App.  1903)  74  S.  W.  Rep. 
1039;  Adolff  v.  Columbia  Pretzel,  etc.,  Co.,  100 
Mo.  App.  199. 

Montana.  —  McCabe  v.  Montana  Cent.  R.  Co., 
30  Mont.  323 ;  Nord  v.  Boston,  etc.,  Consol. 
Topper,  etc.,  Min.  Co.,  30  Mont.  48 ;  Coleman  v. 
Perry,  28  Mont.  1. 

Nebraska.  —  New  Omaha  Thompson-Houston 


Electric  Light  Co.  v.  Rombold,  68  Neb.  72,  68 
Neb.  54. 

Nezv  Hampshire.  —  Sirois  v.  Henry,  (N.  H. 
1905)  59  Atl.  Rep.  936;  Slack  v.  Carter,  72 
N.  H.  267  ;  Murray  v.  Boston,  etc.,  R.  Co.,  72 
N.  H.  32,  101  Am.  St.  Rep.  660;  English  v. 
Amidon,  72  N.  H.  301  ;  Boyce  v.  Johnson,  72 
N.  H.  41. 

New  Jersey.  —  Albanese  v.  Central  R.  Co.,  70 
N.  J.  L.  241  ;  Durand  v.  New  York,  etc.,  R.  Co., 
65  N.  J.  L.  656  ;  Smith  v.  Erie  R.  Co.,  67  N.  J. 
L.  636  ;  Carrington  v.  Mueller,  65  N.  J.  L.  244. 

Nezv  York.  —  Farrell  v.  Middletown,  172  N. 
Y.  666,  reversing  56  N.  Y.  App.  Div.  525  ;  Di 
Stefeno  v.  Peekskill  Lighting,  etc.,  Co.,  107  N. 
Y.  App.  Div.  293,  applying  the  New  York  stat- 
ute making  assumption  of  risk  a  question  of 
fact;  Dowd  v.  New  York,  etc.,  R.  Co.,  170  N. 
Y.  459;  Finn  v.  Cassidy,  165  N.  Y.  584,  affirm- 
ing 39  N.  Y.  App.  Div.  641  ;  Johansen  v.  East- 
mans Co.,  44  N.  Y.  App.  Div.  270,  affirmed 
without  opinion  168  N.  Y.  648;  Rooney  v. 
Brogan  Constr."  Co.,  107  N.  Y.  App.  Div.  258; 
Lane  v.  New  York  Cent.,  etc.,  R.  Co.,  107  N. 
Y.  App.  Div.  166;  Vaughn  v.  Glens  Falls  Port- 
land Cement  Co.,  105  N.  Y.  App.  Div.  136; 
Madden  v.  Hughes,  104  N.  Y.  App.  Div.  101  ; 
Siversen  v.  Jenks,  102  N.  Y.  App.  Div.  313; 
Baker  v.  Empire  Wire  Co.,  102  N.  Y.  App.  Div. 
125  ;  Aleckson  v.  Erie  R.  Co.,  101  N.  Y\  App. 
Div.  395  ;  Hunt  v.  Dexter  Sulphite  Pulp,  etc., 
Co.,  100  N.  Y.  App.  Div.  119;  Hempstock  v. 
Lackawanna  Iron,  etc.,  Co.,  98  N.  Y.  App.  Div. 
332 ;  Schermerhorn  v.  Glens  Falls  Portland 
Cement  Co.,  94  N.  Y.  App.  Div.  600;  Krueger 
v.  Bartholomay  Brewing  Co.,  94  N.  Y.  App. 
Div.  58,  affirmed  182  N.  Y.  544;  Klein  v.  Gar- 
vey,  94  N.  Y.  App.  Div.  183  ;  Lynch  v.  Brook- 
lyn Heights  R.  Co.,  89  N.  Y.  App.  Div.  217; 
Devereux  v.  Utica  Steam  Cotton  Mills,  84  N. 
Y.  App.  Div.  34;  Allison  v.  Long  Clove  Trap 
Rock  Co.,  75  N.  Y.  App.  Div.  267  ;  Walters  v. 
George  A.  Fuller  Co.,  74  N.  Y.  App.  Div.  388  ; 
De  Maio  v.  Standard  Oil  Co.,  68  N.  Y.  App. 
Div.  167;  Dyer  v.  Brown|  64  N.  Y.  App.  Div. 
89,  appeal  dismissed  170  N.  Y.  616;  Griffin  v. 
Ithaca  St.  R.  Co.,  62  N.  Y.  App.  Div.  55!  ;  Wit- 
kowski  v.  George  W.  Carter,  etc.,  Co.,  60  N.  Y. 
App.  Div.  577  ;  Cosselmon  v.  Dunfee,  59  N.  Y. 
App.  Div.  467,  affirmed  172  N.  Y.  507;  Jarvis 
v.  Northern  New  York  Marble  Co.,  55  N.  Y. 
App.  Div.  272. 

North  Carolina.  —  Marks  v.  Harriet  Cotton 
Mills,  138  N.  Car.  401;  Pressly  v.  Dover  Yarn 
Mills,  138  N.  Car.  410;  Jones  v.  American 
Warehouse  Co.,  137  N.  Car.  337,  138  N.  Car. 
546;  McDougald  v.  Lumberton,  129  N.  Car.  200. 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v.  Fisher, 
26  Ohio  Cir.  Ct.  143,  affirmed  without  opinion 
51  Ohio  St.  574;  Cleveland,  etc.,  R.  Co.  v. 
Somers,  24  Ohio  Cir.  Ct.  67  ;  Pennsylvania  R. 
Co,  v.  Hickley,  11  Ohio  Cir.  Dec.  379,  20  Ohio 
Cir.  Ct.  668. 

Oregon.  —  Stager  v.  Troy  Laundry  Co.,  38 
Oregon  480 ;  Mundhenke  v.  Oregon  City  Mfg. 
Co.,  (Oregon  1905)  81  Pac.  Rep.  977;  Bowers 
v.  Star  Logging  Co.,  41  Oregon  301;  Busch  v. 
Robinson,  (Oregon  1905)  81  Pac.  Rep.  237. 

Pennsylvania.  —  Bartholomew  v.  Kemmerer, 
211  Pa.  St.  277;  Held  v.  American  Window 
Glass  Co.,  207  Pa.  St.  534;  Giles  v.  Jones,  204 
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Pa.  St.  444 ;  Garrity  v.  Pennsylvania  Casting, 
etc.,  Co.,  17  Pa.  Super.  Ct.  623. 

Rhode  Island.  —  Pierce  v.  Contrexville  Mfg. 
Co.,  25  R.  I.  512. 

South  Carolina.  —  Roach  v.  Haile  Gold  Min. 
Co.,  71  S.  Car.  79;  Wood  v.  Victor  Mfg.  Co., 
66  S.  Car.  482  ;  Bodie  v.  Charleston,  etc.,  R.  Co., 
61  S.  Car.  468  ;  Youngblood  v.  South  Carolina, 
etc.,  R.  Co.,  60  S.  Car.  9,  85  Am.  St.  Rep.  824. 

Texas. —  Profntt  v.  Missouri,  etc.,  R.  Co.,  95 
Tex.  593  ;  International,  etc.,  R.  Co.  v.  McVey, 
(Tex.  1905)  87  S.  W.  Rep.  328,  reversing  (Tex. 
Civ.  App.  1904)  81  S.  W.  Rep.  991,  83  S.  W. 
Rep.  34 ;  Texas  Cent.  R.  Co.  v.  Phillips,  (Tex. 
Civ.  App.  1905)  87  S.  W.  Rep.  187;  St.  Louis, 
etc.,  R.  Co.  v.  Vestal,  (Tex.  Civ.  App.  1905) 
86  S.  W.  Rep.  790 ;  Austin  v.  Forbis,  (Tex. 
Civ.  App.  1905)  86  S.  W.  Rep.  29;  El  Paso, 
etc.,  R.  Co.  v.  Whatley,  (Tex.  Civ.  App.  1905) 
85  S.  W.  Rep.  306 ;  Galveston,  etc.,  R.  Co.  v. 
Manns,  (Tex.  Civ.  App.  1904)  84  S.  W.  Rep. 
254  ;  San  Antonio,  etc.,  R.  Co.  v.  Stevens,  (Tex. 
Civ.  App.  1904)  83  S.  W.  Rep.  23s  ;  Bonn  v. 
Galveston,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1904) 
82  S.  W.  Rep.  808  ;  Galveston,  etc.,  R.  Co.  v. 
Whisenhunt,  36  Tex.  Civ.  App.  135  ;  Galveston, 
etc.,  R.  Co.  v .  Butshek,  34  Tex.  Civ.  App.  194 ; 
Rea  v.  St.  Louis  Southwestern  R.  Co.,  (Tex. 
Civ.  App.  1903)  73  S.  W.  Rep.  555  ;  Inter- 
national, etc.,  R.  Co.  v.  Bearden,  31  Tex.  Civ. 
App.  58 ;  Galveston,  etc.,  R.  Co.  v.  Courtney, 
30  Tex.  Civ.  App.  544 ;  Missouri,  etc.,  R.  Co. 
v.  Follin,  29  Tex.  Civ.  App.  512;  Ft.  Worth, 
etc.,  R.  Co.  v.  Gary,  29  Tex.  Civ.  App.  122; 
Galveston,  etc.,  R.  Co.  v.  Sanchez,  (Tex.  Civ. 
App.  1901)  65  S.  W.  Rep.  893;  Galveston,  etc., 
R.  Co.  v.  Hitzfelder,  24  Tex.  Civ.  App.  318. 

Utah.  —  Merrill  v.  Oregon  Short  Line  R.  Co., 
29  Utah  264 ;  Hone  v.  Mammoth  Min.  Co.,  27 
Utah  168. 

Washington.  —  Hart  v.  Cascade  Timber  Co., 

39  Wash.  279  ;  De  Mase  v.  Oregon  R.,  etc.,  Co., 

40  Wash.  108  ;  Gaudie  v.  Northern  Lumber  Co., 
34  Wash.  34 ;  Crooker  v.  Pacific  Lounge,  etc., 
Co.,  29  Wash.  30 ;  Currans  v.  Seattle,  etc.,  R., 
etc.,  Co.,  34  Wash.  512;  McDannald  v.  Wash- 
ington, etc.,  R.  Co.,  31  Wash.  585;  Boyer  v. 
Northern  Pac.  Coal  Co.,  27  Wash.  707. 

Wisconsin. —  Lounsbury  v.  Davis,  124  Wis. 
432;  Hocking  v.  Windsor  Spring  Co.,  125  Wis. 
575  ;  Horn  v.  La  Crosse  Box  Co.,  123  Wis.  399  ; 
Bain  v.  Northern  Pac.  R.  Co.,  120  Wis.  412; 
Grant  v.  Keystone  Lumber  Co.,  119  Wis.  229, 
100  Am.  St.  Rep.  883;  Revolinski  v.  Adams 
Coal  Co.,  118  Wis.  324;  Yerkes  v.  Northern 
Pac.  R.  Co.,  112  Wis.  184,  88  Am.  St.  Rep.  961. 

Canada.  —  Sim  v.  Dominion  Fish  Co.,  2  Ont. 
L.  Rep.  69. 

Where  the  obvious  defect  is  such  that  there 
is  no  room  for  diverse  inference  with  regard  to 
the  knowledge  and  appreciation  of  the  danger 
thereof  by  the  injured  employee,  assumption  of 
the  risk  becomes  a  question  for  the  court,  ex- 
actly as  any  other  question  of  fact  with  regard 
to  which  the  evidence  is  uncontroverted.  Where 
there  is  room  for  diverse  inference,  the  ques- 
tion is  one  for  the  jury.  Avery  v.  Nordyke, 
etc.,  Co.,  34  Ind.  App.  541. 

By  statute  in  New  York,  the  question  of  as- 
sumption of  risk  is  for  the  jury.  Ward  v. 
Manhattan  R.  Co.,  95  N.  Y.  App.  Div.  437. 

16'2.    2.  Proximate  Cause  of  Injury — United 


States.  —  Cecil  v.  American  Sheet  Steel  Co.,  (C. 
C.  A.)  129  Fed.  Rep.  542;  Southern  Pac.  R.  Co. 
v.  Yeargin,  109  Fed.  Rep.  436,  48  C.  C.  A.  497; 
Felton  v.  Harbeson,  104  Fed.  Rep.  737,  44  C. 
C.  A.  188.  See  Robinson  v.  Pittsburg  Coal  Co., 
(C.  C.  A.)  129  Fed.  Rep.  324. 

Alabama.  —  Kansas  City,  etc.,  R.  Co.  v. 
Fli  ppo,  138  Ala.  487;  McGhee  v.  Willis,  134 
Ala.  281. 

Arizona.  —  Gila  Valley,  etc.,  R.  Co.  v.  Lyon, 
(Ariz.  1903)  71  Pac.  Rep.  957. 

California.  —  Mansfield  v.  Eagle  Box,  etc., 
Co.,  136  Cal.  622. 

Illinois.  —  Commonwealth  Electric  Co.  v. 
Rose,  214  111.  54s  ;  Kellyville  Coal  Co.  v.  Strine, 
217  111.  516;  Central  Union  Bldg.  Co.  v.  Ko- 
lander,  212  111.  27;  Rock  Island  Sash,  etc., 
Works  v.  Pohlman,  210  111.  133,  affirming  99 
111.  App.  670 ;  Missouri  Malleable  Iron  Co.  v. 
Dillon,  206  111.  145  ;  Chicago  Hair,  etc.,  Co.  v. 
Mueller,  203  111.  558,  affirming  106  111.  App.  21  ; 
Armour  v.  Golkowska,  202  111.  144,  affirming  95 
111.  App.  492;  Landgraf  v.  Kuh,  188  111.  484; 
Junction  Min.  Co.  v.  Ench,  in  111.  App.  346; 
Otstot  v.  Indiana,  etc.,  R.  Co.,  103  111.  App. 
136;  Regan  v.  Sargent  Co.,  98  111.  App.  617; 
Donk  Bros.  Coal,  etc.,  Co.  v.  Peton,  95  111.  App. 
193,  affirmed  192  111.  41  ;  O'Fallon  Coal  Co.  v. 
Laquet,  89  111.  App.  13,  affirmed  198  111.  125. 

Indiana.  —  Davis  v.  Mercer  Lumber  Co.,  164 
Ind.  413;  Indiana,  etc.,  Coal  Co.  v.  Neal,  (Ind. 
App.  1905)  75  N.  E.  Rep.  295  ;  Terre  Haute 
Electric  Co.  v.  Kieley,  35  Ind.  App.  180. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Ewing, 
117  Ky.  624. 

Michigan.  —  Wellihan  v.  National  Wheel  Co., 
128  Mich.  1,  8  Detroit  Leg.  N.  487. 

Minnesota. — -Jensen  v.  Commodore  Min.  Co., 
94  Minn.  53  ;  Kohout  v.  Newman,  (Minn.  1905) 
104  N.  W.  Rep.  764;  Truax  v.  Minneapolis,  etc., 
R.  Co.,  89  Minn.  143. 

Missouri.  —  Henderson  v.  Kansas  City,  177 
Mo.  477 ;  Haworth  v.  Mineral  Belt  Telephone 
Co.,  105  Mo.  App.  161  ;  Parsons  v.  Hammond 
Packing  Co.,  96  Mo.  App.  372. 

New  Hampshire.  —  Olney  v.  Boston,  etc.,  R. 
Co.,  71  N.  H.  427. 

New  York.  —  O'Keefe  v.  Great  Northern 
Elevator  Co.,  105  N.  Y.  App.  Div.  8;  Hosford 
v.  New  York  Cent.,  etc.,  R.  Co.,  39  N.  Y.  App. 
Div.  327,  affirmed  without  opinion  161  N.  Y. 
660. 

North  Carolina.  —  Peoples  v.  North  Carolina 
R.  Co.,  137  N.  Car.  96;  Walker  v.  Carolina 
Cent.  R.  Co.,  135  N.  Car.  738;  Stewart  v. 
Raleigh,  etc.,  Air  Line  R.  Co.,  137  N.  Car. 
687. 

Oregon.  —  Miller  v.  Inman,  40  Oregon  161. 

Rhode  Island.  —  Venbuvr  v.  Lafayette 
Worsted  Mills,  27  R.  I.  89. 

South  Carolina.  —  Carson  v.  Southern  R.  Co., 
68  S.  Car.  55,  judgment  affirmed  Southern  R. 
Co.  v.  Carson,  194  U.  S.  136. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Pendleton, 
30  Tex.  Civ.  App.  431.  Compare  El  Paso,  etc., 
R.  Co.  v.  Vizard,  (Tex.  Civ.  App.  1905)  88  S. 
W.  Rep.  457;  Gulf,  etc.,  R.  Co.  v.  Hill,  29  Tex. 
Civ.  App.  12. 

Utah.  —  Hill  v.  Southern  Pac.  R.  Co.,  23 
Utah  94. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Phillips, 
100  Va.  362. 
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Washington.  —  Goe  v.  Northern  Pac.  R.  Co., 
30  Wash.  654. 

Wisconsin.  —  Segall  v.  Padlasky,  123  Wis. 
207;  Grant  v.  Keystone  Lumber  Co.,  119  Wis. 
229,  100  Am.  St.  Rep.  883  ;  Nix  v.  C.  Reiss  Coal 
Co.,  1 14  Wis.  493. 

lii'2.  3.  Scope  of  Employment. —  Mitchell- 
Tranter  Co.  v.  Ehmett,  65  S.W.  Rep.  835,  23  Ky. 
L.  Rep.  1788;  Louisville,  etc.,  R.  Co.  v.  Tucker, 
65  S.  W.  Rep.  453,  23  Ky.  L.  Rep.  1929;  Barr  v. 
Guelph  Patent  Cask  Co.,  129  Mich.  278,  8  De- 
troit Leg.  N.  956  ;  Bennett  v.  Warren,  70  N.  H. 
564  :  Doyle  v.  Pittsburg  Waste  Co.,  204  Pa.  St. 
618;  Morrisette  v.  Canadian  Pac.  R.  Co.,  74 
Vt.  232. 

163.  1.  Where  Only  One  Inference  Deducible 
from  Facts  —  United  Stales.  —  Riley  v.  Louis- 
ville, etc.,  R.  Co.,  (C.  C.  A.)  133  Fed.  Rep. 
904;  Southern  Pac.  R.  Co.  v.  Gloyd,  (C.  C.  A.) 
138  Fed.  Rep.  388;  Deye  v.  Lodge,  etc.,  Mach. 
Tool  Co.,  (C.  C.  A.)  137  Fed.  Rep.  480;  Cana- 
dian Pac.  R.  Co.  v.  Elliott,  (C.  C.  A.)  137  Fed. 
Rep.  904 ;  Diamond  Coal,  etc.,  Co.  v.  Allen, 
(C.  C.  A.)  137  Fed.  Rep.  705  ;  Richmond  Loco- 
motive Works  v.  Ramsey,  (C.  C.  A.)  131  Fed. 
Rep.  197  ;  McMillan  v.  Grand  Trunk  R.  Co., 
(C.  C.  A.)  130  Fed.  Rep.  827;  Denver,  etc.,  R. 
Co.  v.  Arrighi,  (C.  C.  A.)  129  Fed.  Rep.  347; 
Robinson  v.  Pittsburg  Coal  Co.,  (C.  C.  A.)  129 
Fed.  Rep.  324 ;  Gilbert  v.  Burlington,  etc.,  R. 
Co.,  (C.  C.  A.)  128  Fed.  Rep.  529,  affirming 
123  Fed.  Rep.  832 ;  Parotte  v.  Holbrook,  127 
Fed.  Rep.  1013;  Bunker  Hill,  etc.,  Min.,  etc., 
Co.  v.  Kettleson,  (C.  C.  A.)  121  Fed.  Rep.  529; 
Erie  R.  Co.  v.  Kane,  (C.  C.  A.)  118  Fed.  Rep. 
223;  Kenney  v.  Meddaugh,  (C.  C.  A.)  118  Fed. 
Rep.  209;  Patton  v.  Southern  R.  Co.,  11 1  Fed. 
Rep.  712,  49  C.  C.  A.  569 ;  McKenna  Steel 
Working  Co.  v.  Lewis,  (C.  C.  A.)  m  Fed. 
Rep.  320  ;  Mexican  Cent.  R.  Co.  v.  Glover,  107 
Fed.  Rep.  356,  46  C.  C.  A.  334;  Cudahy  Pack- 
ing Co.  v.  Marcan,  (C.  C.  A.)  106  Fed.  Rep. 
645;  Whitcomb  v.  McNulty,  (C.  C.  A.)  105 
Fed.  Rep.  863  ;  Hodges  v.  Kimball,  (C.  C.  A.) 
104  Fed.  Rep.  745  ;  Patton  v.  Texas,  etc.,  R. 
Co.,  179  U.  S.  658.  See  Chicago  G.  W.  R.  Co. 
v.  Roddy,  (C.  C.  A.)  131  Fed.  Rep.  712;  Bou- 
drot  v.  Cocrane  Chemical  Co.,  110  Fed.  Rep.  919. 

Alabama.  —  Northern  Alabama  Coal,  etc.,  Co. 
v.  Beacham,  140  Ala.  422 ;  Coosa  Mfg.  Co.  v. 
Williams,  133  Ala.  606;  Melton  v.  E.  E.  Jack- 
son Lumber  Co.,  133  Ala.  580;  Pioneer  Min., 
etc.,  Co.  v.  Thomas,  133  Ala.  279;  Tuscaloosa 
Water  Works  Co.  v.  Herren,  131  Ala.  81. 

Arkansas.  —  Walker  v.  Louis-Werner  Saw- 
mill Co.,  (Ark.  1905)  88  S.  W.  Rep.  988. 

California.  —  Turner  v.  Southern  Pac.  Co., 
142  Cal.  580;  Vinson  v.  Los  Angeles  Pac.  R. 
Co.,  147  Cal.  479 ;  Thompson  v.  California 
Constr.  Co.,  (Cal.  1905)  82  Pac.  Rep.  367. 

District  of  Columbia.  —  Hayzel  v.  Columbia 
R.  Co.,  19  App.  Cas.  (D.  C.)  359;  Sardo  v. 
Moreland,  17  App.  Cas.  (D.  C.)  219. 

Georgia.  —  Cartledge  v.  Pierpont  Mfg.  Co., 
120  Ga.  221  ;  Daniel  v.  Central  of  Georgia  R. 
Co.,  119  Ga.  246;  Edwards  v.  Central  of 
Georgia  R.  Co.,  118  Ga.  678;  Roul  v.  Palmer 
Brick  Co.,  114  Ga.  910;  Baxley  v.  Satilla  Mfg. 
Co.,  1 14  Ga.  720. 


Illinois.  —  Cullen  v.  Higgins,  216  111.  78; 
Chicago,  etc.,  R.  Co.  v.  Howell,  208  111.  155, 
affirming  109  111.  App.  546;  Chicago,  etc.,  R. 
Co.  v.  Barr,  204  111.  163;  Browne  v.  Siegel,  191 
111.  226,  affirming  90  111.  App.  49 ;  Whalin  v. 
Illinois  Cent.  R.  Co.,  112  111.  App.  428;  Sanks 
v.  Chicago,  etc.,  R.  Co.,  112  111.  App.  385; 
Electrical  Installation  Co.  v.  Kelly,  no  111. 
App.  334 ;  Stationers'  Mfg.  Co.  v.  Benjamin, 
109  111.  App.  96;  Deering  Harvester  Co.  v. 
Hefferman,  107  111.  App.  636;  Shickle,  etc., 
Iron  Co.  v.  Glon,  106  111.  App.  645;  Moster  v. 
Terminal  R.  Assoc.,  106  111.  App.  494;  Webster 
Mfg.  Co.  v.  Goodrich,  104  111.  App.  76;  Balti- 
more, etc.,  R.  Co.  v.  Greer,  103  111.  App.  448; 
Illinois  Cent.  R.  Co.  v.  Schumann,  101  111.  App. 
668  ;  Pioneer  Fire  Proof  Constr.  Co.  v.  Sand- 
berg,  98  111.  App.  36 ;  St.  Louis  Nat.  Stock 
Yards  v.  Burns,  97  111.  App.  175;  Munn  v.  L. 
Wolff  Mfg.  Co.,  94  111.  App.  122;  Greaser  v. 
Chicago,  etc.,  R.  Co.,  93  III.  App.  476  ;  Chicago 
Edison  Co.  v.  Davis,  93  111.  App.  284,  affirmed 
195  111.  31  ;  Doolittle  v.  Pfaff,  92  111.  App.  301; 
Mattson  v.  Qualey  Constr.  Co.,  90  111.  App.  260. 

Indiana.  —  Cleveland,  etc.,  R.  Co.  v.  Haas, 
35  Ind.  App.  626 ;  Jennings  v.  Ingle,  35  Ind. 
App.  153;  Southern  Indiana  R.  Co.  v.  Martin, 
160  Ind.  280  ;  Shaver  v.  Home  Telephone  Co., 
(Ind.  App.  1905)  75  N.  E.  Rep.  288;  Cleveland, 
etc.,  R.  Co.  v.  Goddard,  33  Ind.  App.  321  ; 
Chicago,  etc.,  R.  Co.  v.  Cunningham,  33  Ind. 
App.  145  ;  Barley  v.  Southern  Indiana  R.  Co., 
30  Ind.  App.  406. 

Iowa.  —  Brooks  v.  W.  T.  Joyce  Co.,  127 
Iowa  266 ;  Lynn  v.  Glucose  Sugar  Refining  Co., 
(Iowa  1905)  104  N.  W.  Rep.  577;  Dillon  v. 
Iowa  Cent.  R.  Co.,  118  Iowa  645;  Forbes  v. 
Boone  Valley  Coal,  etc.,  Co.,  113  Iowa  94. 

Kentucky.  —  Buey  v.  Chess,  etc.,  Co.,  84  S. 
W.  Rep.  563,  27  Ky.  L.  Rep.  198;  Justice  v. 
W.  M.  Ritter  Lumber  Co.,  (Ky.  1905)  89  S. 
W.  Rep.  171  ;  Carey  v.  Samuels,  88  S.  W.  Rep. 
1052,  28  Ky.  L.  Rep.  6;  Illinois  Cent.  R.  Co.  v. 
Mercer,  88  S.  W.  Rep.  1054,  28  Ky.  L.  Rep.  3; 
Illinois  Cent.  R.  Co.  v.  Mencer,  80  S.  W.  Rep. 
816,  25  Ky.  L.  Rep.  2250;  Calvert  v.  Brosius, 
77  S.  W.  Rep.  1098,  25  Ky.  L.  Rep.  1393  ;  Louis- 
ville, etc.,  R.  Co.  v.  Hall,  115  Ky.  567;  Brooks 
v.  Louisville,  etc.,  R.  Co.,  71  S.  W.  Rep.  507, 
24  Ky.  L.  Rep.  13 18;  Illinois  Cent.  R.  Co.  v. 
Mercer,  70  S.  W.  Rep.  287,  24  Ky.  L.  Rep.  908  ; 
Coleman  v.  Pittsburg,  etc.,  R.  Co.,  63  S.  W. 
Rep.  39,  23  Ky.  L.  Rep.  401  ;  Bush  v.  Grant, 
61  S.  W.  Rep.  363,  22  Ky.  L.  Rep.  1766;  Louis- 
ville, etc.,  R.  Co.  v.  Scanlon,  60  S.  W.  Rep.  643, 
22  Ky.  L.  Rep.  1400. 

Louisiana.  —  Rucks  v.  Minden  Lumber  Co., 
109  La.  933. 

Maine.  —  Snowdale  v.  United  Box  Board, 
etc.,  Co.,  (Me.  1905)  61  Atl.  Rep.  683. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v.  State, 
101  Md.  359;  Tkac  v.  Maryland  Steel  Co.,  101 
Md.  179;  Maryland  Telephone,  etc.,  Co.  v. 
Cloman,  97  Md.  620. 

Massachusetts.  —  Needham  v.  Stone,  186 
Mass.  565  ;  Meehan  v.  Holyoke  St.  R.  Co.,  186 
Mass.  511;  Morris  v.  Boston,  etc.,  R.  Co., 
184  Mass.  368;  Ahern  v.  Hildreth,  183  Mass. 
296;  Chmiel  v.  Thorndike  Co.,  182  Mass.  112; 
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Morris  v.  Walworth  Mfg.  Co.,  181  Mass.  326; 
Wyman  v.  Clark,  180  Mass.  173;  Donovan  v. 
American  Linen  Co.,  180  Mass.  127;  McClusky 
v.  Garfield,  etc.,  Coal  Co.,  180  Mass.  115; 
Langley  v.  VVheelock,  181  Mass.  474;  Bodweli 
v.  Mocre,  180  Mass.  590 ;  Hall  v.  Wakefield, 
etc.,  St.  R.  Co.,  178  Mass.  98. 

Michigan.  —  Fuller  v.  Ann  Arbor  R.  Co., 
(Mich.  1905)  104  N.  W.  Rep.  414,  12  Detroit 
Leg.  N.  348 ;  Martin  v.  Detroit  Lumber  Co., 
(Mich.  1905)  104  N.  W.  Rep.  692;  Mushinski 
v.  Vincent,  135  Mich.  26,  10  Detroit  Leg.  N. 
658;  Schwandt  v.  William  Wright  Co.,  126 
Mich.  609. 

Minnesota.  —  Griffin  v.  Minnesota  Transfer  R. 
Co.,  94  Minn.  191  ;  Carleton  v.  Great  Northern 
R.  Co.,  93  Minn.  373  ;  McKenna  v.  Chicago, 
etc.,  R.  Co.,  92  Minn.  508  judgment  affirmed  on 
rehearing  92  Minn.  516;  Wendler  v.  Red  Wing 
Gas,  etc.,  Co.,  92  Minn.  122 ;  Parker  v.  Pine 
Tree  Lumber  Co.,  89  Minn.  500  ;  Sours  v.  Great 
Northern  R.  Co.,  88  Minn.  504 ;  Bischoff  v. 
St.  Paul  Bethel  Assoc.,  82  Minn.  105  ;  Dixon 
v.  Union  Ironworks,  90  Minn.  492  ;  Blom  v. 
Yellowstone  Park  Assoc.,  86  Minn.  237 

Missouri.  —  Evans  v.  Wabash  R.  Co.,  178 
Mo.  508;  Oglesby  v.  Missouri  Pac.  R.  Co.,  177 
Mo.  272 ;  Doerr  v.  St.  Louis  Brewing  Assoc., 
176  Mo.  547;  Chandler  v.  Kansas  City  Mis- 
souri Gas  Co.,  174  Mo.  321,  97  Am.  St.  Rep. 
570;  Holmes  v.  Bradenbaugh,  172  Mo.  53; 
Roberts  v.  Missouri,  etc.,  Telephone  Co.,  166 
Mo.  370;  George  v.  St.  Louis  Mfg.  Co.,  159 
Mo.  333;  Purcell  v.  Tennent  Shoe  Co.,  187  Mo. 
276;  Furber  v.  Kansas  City  Bolt,  etc.,  Co.,  185 
Mo.  301  ;  Helm  v.  Missouri  Pac.  R.  Co.,  185 
Mo.  212;  Dickey  v.  Dickey,  11 1  Mo.  App.  304; 
Smith  v.  Hammond  Packing  Co.,  11 1  Mo.  App. 
13;  Wendall  v.  Chicago,  etc.,  R.  Co..  100  Mo. 
App.  556;  Borden  v.  Falk  Co.,  97  Mo.  App. 
566;  Morelock  v.  Chicago,  etc.,  R.  Co.,  112 
Mo.  App.  640. 

Montana.  —  Cummings  v.  Helena,  etc.,  Smelt- 
ing, etc.,  Co.,  26  Mont.  434. 

Nebraska.  —  Fielding  v.  Chicago,  etc.,  R.  Co., 
(Neb.  1904)  101  N.  W.  Rep.  1022;  Weed  v. 
Chicago,  etc.,  R.  Co.,  (Neb.  1904)  99  N.  W. 
Rep.  827 ;  Chicago,  etc.,  R.  Co.  v.  Healey, 
(Neb.  1904)  97  N.  W.  Rep.  1024;  Fifer  v. 
Burch,  68  Neb.  217. 

New  Jersey.  —  Humphries  v.  Raritan  Copper 
Works,  (N.  J.  1905)  60  Atl.  Rep.  62. 

New  York.  —  Gallenkamp  v.  Garvin  Mach. 
Co.,  179  N.  Y.  588,  reversing  91  N.  Y.  App. 
Div.  141,  on  dissenting  opinion  of  Ingraham,  J.; 
Johnson  v.  Prince  Line,  104  N.  Y.  App.  Div. 
157;  Holm  v.  Empire  Hardware  Co.,  102  N.  Y. 
App.  Div.  505  ;  Owen  v.  Retsof  Min.  Co.,  102 
N.  Y.  App.  Div.  130;  Jones  v.  John  Kroder, 
etc.,  Co.,  95  N.  Y.  App.  Div.  140  ;  Ehrcnfried 
v.  Lackawanna  Iron,  etc.,  Co.,  89  N.  Y.  App. 
Div.  J30,  affirmed  without  opinion  180  N.  Y. 
515;  Bookman  v.  Masterson,  83  N.  Y.  App. 
Div.  4 ;  Corcoran  v.  New  York,  etc.,  R.  Co., 
77  N.  Y.  App.  Div.  505  ;  Loushay  v.  Erie  R. 
Co.,  75  N.  Y.  App.  Div.  619;  Webb  v.  Haynes, 
75  N.  Y.  App.  Div.  620  ;  O'Connell  v.  Clark,  75 
N.  Y.  App.  Div.  619  Kuockel  v.  O'Connor,  73 
N.  Y.  App.  Div.  594  ;  Trapasso  v.  Coleman, 
74  N.  Y.  App.  Div.  33  ;  Apati  v.  Delaware,  etc., 
R.  Co.,  64  N.  Y.  App.  Div.  515. 

North  Carolina.  —  Covington  v.  Smith  Furni- 


ture Co.,  138  N.  Car.  374;  Hicks  v.  Naomi 
Falls  Mfg.  Co.,  138  N.  Car.  319;  Holland  v. 
Seaboard  Air  Line  R.  Co.,  137  N.  Car.  368; 
Walker  v.  Carolina  Cent.  R.  Co.,  135  N.  Car. 
738;  Bingham  v.  Carolina  Cent.  R.  Co.,  130 
N.  Car.  623  ;  Raiford  v.  Wilmington,  etc.,  R. 
Co.,  130  N.  Car.  597;  Carter  v.  Cape  Fear 
Lumber  Co.,  129  N.  Car.  203;  Stewart  v. 
Southern  R.  Co.,  128  N.  Car.  517;  Bryan  v. 
Southern  R.  Co.,  128  N.  Car.  387  ;  Haltom 
v.  Southern  R.  Co.,  127  N.  Car.  255  ;  Meekins 
v.  Norfolk,  etc.,  R.  Co.,  127  N.  Car.  29. 

Ohio.  —  Wabash  R.  Co.  v.  Skiles,  64  Ohio 
St.  458  ;  Hunt  v.  Caldwell,  1 1  Ohio  Cir.  Dec. 
562,  22  Ohio  Cir.  Ct.  283  ;  Crawford  v.  New 
York,  etc.,  R.  Co.,  23  Ohio  Cir.  Ct.  207 ; 
Shadle  v.  Cleveland  Electric  Illuminating  Co., 
12  Ohio  Cir.  Dec.  37,  22  Ohio  Cir.  Ct.  49; 
Beucker  v.  Baker,  11  Ohio  Cir.  Dec.  642,  21 
Ohio  Cir.  Ct.  540 ;  McCarty  v.  Baltimore  R. 
Co.,  n  Ohio  Cir.  Dec.  229,  20  Ohio  Cir.  Ct.  536. 

Oklahoma.  —  Neelev  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okla.  356. 

Oregon.  —  Tucker  v.  Northern  Pac.  Terminal 
R.  Co.,  4 1  Oregon  82. 

Pennsylvania.  —  Owens  v.  Thomas  Kent  Mfg. 
Co.,  211  Pa.  St.  406;  Laven  v.  Moore,  211  Pa. 
St.  245;  White  v.  Roydhouse,  211  Pa.  St.  13; 
Meixner  v.  Philadelphia  Brewing  Co.,  210  Pa. 
St.  597 ;  Davis  v.  Pennsylvania  Coal  Co.,  209 
Pa.  St.  153  ;  Douglass  v.  New  York  Cent.,  etc., 
R.  Co.,  209  Pa.  St.  128;  Laudeman  v.  Ryan, 
209  Pa.  St.  3  ;  Tomaczewski  v.  Dobson,  208 
Pa.  St.  324 :  Masterson  v.  Eldridge,  208  Pa. 
St.  242 ;  Mclntirc  v.  Pittsburg  Steel  Foundry, 
208  Pa.  St.  34;  Nelson  v.  Oil  City  St.  R.  Co., 
207  Pa.  St.  363  ;  Schlemmer  v.  Buffalo,  etc., 
R.  Co.,  207  Pa.  St.  198;  Baldwin  v.  Urner,  206 
Pa.  St.  459 ;  Diver  v.  Singer  Mfg.  Co.,  205  Pa. 
St.  170;  Lehman  z>.  Carbon  Steel  Co.,  204  Pa. 
St.  612;  Ehni  v.  National  Tube  Works  "Co., 
203  Pa.  St.  186,  93  Am.  St.  Rep.  761  ;  Hall  v. 
Simpson,  203  Pa.  St.  146;  Price  v.  Lehigh 
Valley  R.  Co.,  202  Pa.  St.  176;  Hart  v.  Alle- 
gheny County  Light  Co.,  201  Pa.  St.  234; 
Hughes  v.  Leonard,  199  Pa.  St.  123;  Kupp  v. 
Rummel,  199  Pa.  St.  90;  Wilkinson  v.  H.  W. 
Johns  Mfg.  Co.,  198  Pa.  St.  634;  Cunningham 
v.  Ft.  Pitt  Bridge  Works,  197  Pa.  St.  625  ;  Car- 
nagie  v.  Penn  Bridge  Co.,  197  Pa.  St.  441  ; 
Auburn  v.  National  Tube  Works  Co.,  14  Pa. 
Super.  Ct.  568. 

Rhode  Island.  —  Venbuvr  v.  Lafayette 
Worsted  Mills,  27  R.  I.  89  ;  Smith  v.  Naushon 
Co.,  26  R.  I.  578  ;  Desrosiers  v.  Bourn,  26  R.  I. 
6,  reargument  denied  26  R.  I.  156;  Baumler  v. 
Narragansett  Brewing  Co.,  23  R.  I.  430. 

South  Carolina.  —  Gentry  v.  Southern  R.  Co., 
66  S.  Car.  256  ;  Martin  v.  Royster  Guano  Co., 
72  S.  Car.  237. 

Tennessee.  —  Greenlaw  v.  Louisville,  etc.,  R. 
Co.,  1 14  Tenn.  187. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Larkin,  98  Tex. 
225,  reversing  (Tex.  Civ.  App.  1904)  80  S.  W. 
Rep.  94  ;  Hernischcl  v.  Texas  Drug  Co.,  26  Tex. 
Civ.  App.  1  ;  McNifT  v.  Texas  Midland  R.  Co., 
26  Tex.  Civ.  App.  558;  Broadway  v.  San  An- 
tonio Gas  Co..  24  Tex.  Civ.  App.  603  ;  Cardwcll 
v.  Gulf,  etc.,  R.  Co..  (Tex.  Civ.  App.  1905)  88 
S.  W.  Rep.  4.22;  Smith  v.  Atchison,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1905)  87  S.  W.  Rep.  1052; 
Texas,  etc.,  R.  Co.  v.  Sherman,  (Tex.  Civ.  App. 
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1905)  87  S.  W.  Rep.  887;  Burns  v.  Chronistcr 
Lumber  Co.,  (Tex.  Civ.  App.  1905)  87  S.  W. 
Rep.  163;  Texas,  etc.,  R.  Co.  v.  Hemphill,  (Tex. 
Civ.  App.  1905)  86  S.  W.  Rep.  350;  Missouri, 
etc.,  R.  Co.  v.  Barnes,  (Tex.  Civ.  App.  1905)  85 
S.  W.  Rep.  1006;  Gulf,  etc.,  R.  Co.  v.  Smith, 
(Tex.  Civ.  App.  1904)  83  S.  W.  Rep.  719; 
Bennett  v.  St.  Louis  Southwestern  R.  Co.,  36 
Tex.  Civ.  App.  459  ;  Sauls  v.  Chicago,  etc.,  R. 
Co.,  36  Tex.  Civ.  App.  155;  Ft.  Worth  Stock 
Yards  Co.  v.  Whittenburg,  34  Tex.  Civ.  App. 
163;  Seery  v.  Gulf,  etc.,  R.  Co.,  34  Tex.  Civ. 
App.  89 ;  Jones  v.  Missouri,  etc.,  R.  Co.,  32 
Tex.  Civ.  App.  286  ;  Texas,  etc.,  R.  Co.  v.  Stew- 
art, 30  Tex.  Civ.  App.  408 ;  Ft.  Worth,  etc.,  R. 
Co.  v.  Ramp,  30  Tex.  Civ.  App.  483  ;  Houston, 
etc.,  R.  Co.  v.  Loeffler,  (Tex.  Civ.  App.  1900)  59 
S.  W.  Rep.  558. 

Utah.  —  Dunn  v.  Oregon  Short  Line  R.  Co., 
28  Utah  478 ;  Roth  v.  Eccles,  28  Utah  456 ; 
Smith  v.  Centennial  Eureka  Min.  Co.,  27  Utah 
307  ;  Christienson  v.  Rio  Grande  Western  R. 
Co.,  27  Utah  132,  101  Am.  St.  Rep.  945. 

Vermont.  —  Skinner  v.  Central  Vermont  R. 
Co.,  73  Vt.  336  ;  Sias  v.  Consolidated  Lighting 
Co.,  73  Vt.  35  ;  Kilpatrick  v.  Grand  Trunk  R. 
Co.,  72  Vt.  263,  82  Am.  St. 'Rep.  939. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Hawkes, 
102  Va.  452;  Wise  Terminal  Co.  v.  McCormick, 
(Va.  1905)  51  S.  E.  Rep.  731  ;  Street  v.  Nor- 
folk, etc.,  R.  Co.,  101  Va.  746;  McDaniel  v. 
Lynchburg  Cotton  Mills  Co.,  99  Va.  146,  3  Va. 
Sup.  Ct.  63. 

Washington.  —  Steeples  v.  Panel,  etc.,  Co., 
33  Wash.  359  ;  Stevick  v.  Northern  Pac.  R.  Co., 
39  Wash.  501  ;  McHugh  v.  Northern  Pac.  R. 
Co.,  32  Wash.  30 ;  Hansen  v.  Seattle  Lumber 
Co.,  31  Wash.  604;  Johnson  v.  Anderson,  etc., 
Lumber  Co.,  31  Wash.  554;  Decker  v.  Stimson 
Mill  Co.,  31  Wash.  522;  Robare  v.  Seattle  Trac- 
tion Co.,  24  Wash.  577  ;  Danuser  v.  Seller,  24 
Wash.  565 ;  Lee  v.  Northern  Pac.  R.  Co.,  39 
Wash.  388 ;  Beltz  v.  American  Mill  Co., 
37  Wash.  399;  Krickeberg  v.  St.  Paul,  etc., 
Lumber  Co.,  37  Wash.  63  ;  Wilson  v.  Northern 
Pac.  R.  Co.,  31  Wash.  67;  Kirby  v.  Rainier- 
Grand  Hotel  Co.,  28  Wash.  705 ;  French  v. 
First  Ave.  R.  Co.,  24  Wash.  83. 

West  Virginia.  —  Cochran  v.  Shanahan,  51 
W.  Va.  137;  Sanderson  v.  Panther  Lumber  Co., 
50  W.  Va.  42,  88  Am.  St.  Rep.  841  ;  Williams 
t,.  Belmont  Coal,  etc.,  Co.,  55  W.  Va.  84;  Kel- 
tc-rman  v.  Dry  Fork  R.  Co.,  48  W.  Va.  606. 

Wisconsin.  —  Grams  v.  C.  Reiss  Coal  Co.,  125 
Wis.  t  ;  Gardner  v.  Paine  Lumber  Co.,  123  Wis. 
338;  Upthegrove  v.  Jones,  etc.,  Coal  Co.,  118 
Wis.  673 ;  Zahn  v.  Milwaukee,  etc.,  R.  Co., 
114  Wis.  38;  Muenchow  v.  Theo.  Zschetzsche, 
etc.,  Co.,  113  Wis.  8;  Cosgrove  v.  Filer,  etc., 
Co.,  112  Wis.  457;  Relyea  v.  Tomahawk  Pulp, 
etc.,  Co.,  no  Wis.  307;  Williams  v.  J.  G.  Wag- 
ner Co.,  no  Wis.  456;  Powalske  v.  Cream  City 
Brick  Co.,  no  Wis.  461;  Dunlavey  v.  Racine 
Malleable,  etc.,  Iron  Co.,  no  Wis.  391;  Groth 
v.  Thomann,  no  Wis.  488:  Byersdorf  v.  Cream 
City  Sash,  etc.,  Co.,  109  Wis.  456  ;  Buckmaster 


v.  Chicago,  etc.,  R.  Co.,  108  Wis.  353;  Mus- 
bach  v.  Wisconsin  Chair  Co.,  108  Wis.  57. 

Assumption  of  Risks.  —  Where  the  uncontra- 
dicted evidence  discloses  the  fact  that  the  de- 
fect in  the  place  or  machinery  was  obvious,  and 
the  danger  from  it  apparent  to  an  ordinarily 
prudent  person  of  the  intelligence  and  capacity 
of  the  servant,  and  that  the  servant  entered 
upon  or  continued  in  the  service  without  com- 
plaint of  it,  the  defense  of  assumption  of  risk 
is  conclusively  established,  there  is  no  question 
for  a  jury,  and  the  court  should  instruct  them 
to  return  a  verdict  for  the  master.  St.  Louis 
Cordage  Co.  v.  Miller,  (C.  C.  A.)  126  Fed.  Rep. 
495;  Glenmont  Lumber  Co.  v.  Roy,  (C.  C.  A.) 
126  Fed.  Rep.  524. 

163.  2.  Liability  of  Master  for  Servant's  Neg- 
ligence — ■  United  States.  —  De  Haven  v.  Hen- 
nessey Bros.,  etc.,  Co.,  (C.  C.  A.)  137  Fed.  Rep. 
472. 

Alabama.  —  Steele  v.  May,  135  Ala.  483,  quot- 
ing 20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
163. 

Connecticut.  —  Rooney  v.  Wool  worth,  (Conn. 
1905)  61  Atl.  Rep.  366. 

Illinois.  —  Chicago  v.  O'Malley,  196  111.  197; 
Belt  R.  Co.  v.  Banicki,  102  111.  App.  642. 

Indiana.  ■ — ■  Brudi  v.  Luhrman,  26  Ind.  App. 
221. 

Iowa.  —  Williams  v.  Mineral  City  Park 
Assoc.,  (Iowa  1905)  102  N.  W.  Rep.  783. 

Kentucky.  —  Merschel  v.  Louisville,  etc.,  R. 
Co.,  (Ky.  1905)  85  S.  W.  Rep.  710. 

Massachusetts.  —  Brough  v.  Towle,  187  Mass. 
590.    See  Firth  v.  Rich,  179  Mass.  206. 

Minnesota.  —  Lesch  v.  Great  Northern  R.  Co., 
93  Minn.  435. 

Mississippi.- — Barmore  v.  Vicksburg,  etc.,  R. 
Co.,  85  Miss.  426. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Kerr, 
(Neb.  1905)  104  N.  W.  Rep.  49;  Clancy  v. 
Barker,  (Neb.  1904)  98  N.  W.  Rep.  440,  affirmed 
on  rehearing  (Neb.  1905)  103  N.  W.  Rep.  446; 
L.  W.  Pomerene  Co.  v.  White,  (Neb.  1903)  97 
N.  W.  Rep.  232,  judgment  modified  on  rehearing 
(Neb.  1904)  98  N.  W.  Rep.  1040. 

New  lersey.  —  Salisbury  v.  Erie  R.  Co.,  66 
N.  J.  L.  233,  88  Am.  St.  Rep.  480. 

Neiv  York.  —  Ford  v.  Arbuckle,  107  N.  Y. 
App.  Div.  221  ;  Magar  v.  Hammond,  95  N.  Y. 
App.  Div.  249;  Kavanagh  v.  Vollmer,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  475 ;  Kelmer  v. 
Reckitt,  75  N.  Y.  App.  Div.  180;  P.  Cox  Shoe 
Mfg.  Co.  v.  Gorsline,  63  N.  Y.  App.  Div.  517; 
Monahan  v.  Eidlitz,  59  N.  Y.  App.  Div.  224 ; 
Bower  v.  Cushman,  55  N.  Y.  App.  Div.  45 ; 
Riegler  v.  Tribune  Assoc.,  40  N.  Y.  App.  Div. 
324,  affirmed  without  opinion  167  N.  Y.  542; 
Block  v.  Sherry,  (Supm.  Ct.  App.  T.)  43  Misc. 
(N.  Y.)  344,  citing  20  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  163. 

Pennsylvania.  —  Hyman  v.  Tilton,  208  Pa. 
St.  641  :  Garner  v.  Citizen's  Natural  Gas  Co., 
198  Pa.  St.  t6. 

South  Dakota.  —  Lovejoy  v.  Campbell,  16  S. 
Dak.  231. 
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164.    See  notes  I,  2. 

166.  (3)  Negligence  in  Using  Master  s  Horses.  —  See  notes  I,  3. 
Deviation  from  Route.  —  See  notes  4,  5- 

167.  (4)  Obstruction  of  Roads,  Streams,  Etc. —  See  note  1. 

(5)  Disobedience  of  Orders  or  Instructions  of  Master.  —  See  note  2. 

168.  b.  Acts  Outside  Scope  of  Employment.  —  See  note  1. 


Texas.  —  Houston,  etc.,  R.  Co.  v.  Bulger,  35 
Tex.  Civ.  App.  478 ;  International,  etc.,  R.  Co. 
v.  Branch,  29  Tex.  Civ.  App.  144;  Missouri, 
etc.,  R.  Co.  v.  Edwards,  (Tex.  Civ.  App.  1902) 
67  S.  W.  Rep.  891. 

Washington.  —  Dumontier  v.  Stetson,  etc., 
Mill  Co.,  39  Wash.  264. 

Wisconsin.  — ■  Euting  v.  Chicago,  etc.,  R.  Co., 
116  Wis.  13,  96  Am.  St.  Rep.  936. 

Canada. —  Minns  v.  Omemee,  2  Ont.  L.  Rep. 
579- 

164.  1.  Act  Unnecessary  to  Performance  of 
Duties.  —  Alsever  v.  Minneapolis,  etc.,  R.  Co., 
115  Iowa  338;  P.  Cox  Shoe  Mfg.  Co.  v.  Gors- 
iine,  63  N.  Y.  App.  Div.  517. 

2.  Knowledge  of  or  Express  Authorization  by 
Master  Not  Necessary.— Steele  v.  May,  135  Ala. 
483,  quoting  20  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  164;  Lesch  v.  Great  Northern  R.  Co., 
93  Minn.  435  ;  Barmore  v.  Vicksburg,  etc.,  R. 
Co.,  85  Miss.  426  ;  Weber  v.  Lockman,  66  Neb. 
469;  Kavanagh  v.  Vollmer,  (Supm.  Ct.  App.  T.) 
84  N.  Y.  Supp.  475.  See  Brough  v.  Towle,  187 
Mass.  590  ;  Riegler  v.  Tribune  Assoc.,  40  N.  Y. 
App.  Div.  324,  affirmed  without  opinion  167  N. 
Y.  542;  Guille  v.  Campbell,  200  Pa.  St.  119,  86 
Am.  St.  Rep.  705. 

Servant  Combining  Personal  Business  with 
Business  of  Master. —  The  fact  that  the  servant 
is  combining  his  own  business  with  that  of  the 
master  does  not  necessarily  relieve  the  master 
from  liability.  Carl  Corper  Brewing,  etc.,  Co. 
v.  Huggins,  96  111.  App.  144. 

166.  1.  Negligence  in  Using  Master's  Horses. 
—  Brudi  v.  Luhrman,  26  Ind.  App.  221  ; 
Doherty  v.  Rice,  182  Mass.  182;  Driscoll  v. 
Towle,  181  Mass.  416;  Steinacker  v.  Hills  Bros. 
Co.,  91  N.  Y.  App.  Div.  521  ;  O'Leary  v.  Mul- 
doon,  56  N.  Y.  App.  Div.  626  ;  Prinz  v.  Lucas, 
210  Pa.  St.  620. 

Leaving  Horse  Unsecured.  —  A  master'has  been 
held  liable  for  the  negligence  of  his  servant  in 
leaving  the  master's  horse  unsecured  in  a  street 
contrary  to  the  provisions  of  an  ordinance. 
Ilealy  v.  Johnson,  127  Iowa  221. 

Ownership  of  Conveyance  by  Servant.  —  It  has 
been  said  that  where  the  conveyance  is  used 
about  the  master's  business,  and  with  his  knowl- 
edge of  such  use,  the  fact  that  it  is  owned  by 
the  servant  docs  not  alone  relieve  the  master  of 
liability.  Carl  Corper  Brewing,  etc.,  Co.  v. 
Huggins,  96  111.  App.  144. 

3.  Where  Servant  Is  Acting  Solely  for  His  Own 
Purpose.  —  Carl  Corper  Brewing,  etc.,  Co.  v. 
Huggins,  96  111.  App.  144;  McCarthy  v.  Tim- 
mins,  178  Mass.  378,  86  Am.  St.  Rep.  490; 
Pcrlstein  v.  American  Express  Co.,  177  Mass. 
530.  See  Long  v.  Richmond,  68  N.  Y.  App. 
Div.  466,  affirmed  without  opinion  175  N.  Y. 
495;  Marquis  v.  Robidoux,  19  Quebec  Super. 
Ct.  361. 

4.  Deviation  from  Route.  —  Krzikowsky  v.  Sper- 


ring,  107  111.  App.  493  ;  Lovejoy  v.  Campbell, 
16  S.  Dak.  231. 

If  the  negligent  act  be  done  by  the  servant 
while  engaged  directly  or  indirectly  in  the  mas- 
ter's business,  liability  of  the  master  is  not  to 
be  avoided  on  the  ground  alone  that  the  servant 
has,  for  purposes  of  his  own,  chosen  a  method 
less  direct  than  he  might  have  selected  for  the 
work.  Carl  Corper  Brewing,  etc.,  Co.  v.  Hug- 
gins, 96  111.  App.  144. 

5.  See  Beard  v.  London  Gen.  Omnibus  Co., 
(1900)  2  Q.  B.  530,  69  L.  J.  Q.  B.  895,  83  L.  T. 
N.  S.  362,  48  W.  R.  658. 

167.  1.  Using  Water  When  Cleaning  Sidewalk 
so  as  to  Form  Ice  Thereon. —  Kavanagh  v.'  Voll- 
mer, (Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
475- 

2.  Disobedience  of  Express  Orders.  —  Healy  v. 
Johnson,  127  Iowa  221  ;  Crandall  v.  Boutell, 
(Minn.  1905)  103  N.  W.  Rep.  890;  P.  Cox  Shoe 
Mfg.  Co.  v.  Gorsline,  63  N.  Y.  App.  Div.  517; 
Riegler  v.  Tribune  Assob.,  40  N.  Y.  App.  Div. 
324,  affirmed  without  opinion  167  N.  Y.  542; 
St.  Louis  Southwestern  R.  Co.  v.  Mayfield,  35 
Tex.  Civ.  App.  82.  But  compare  Axtell  V. 
Northern  Pac.  R.  Co.,  9  Idaho  392. 

Acts  in  Excess  of  Express  Instructions.  —  A  mas- 
ter is  responsible  for  the  negligent  conduct  of 
his  servants  in  furtherance  of  the  master's  busi- 
ness and  within  the  line  of  their  duty,  although 
in  excess  of  express  instructions.  Crandall  v. 
Boutell,  (Minn.  1905)  103  N.  W.  Rep.  890. 

16§.  1.  Acts  Not  Within  Scope  of  Employ- 
ment —  England.  —  Sanderson  v.  Collins,  89 
L.  T.  N.  S.  42,  51  W.  R.  558. 

Canada.  —  Marquis  v.  Robidoux,  19  Quebec 
Super.  Ct.  361. 

Connecticut.  —  Fiske  v.  Enders,  73  Conn.  338. 

Idaho.  —  Axtell  v.  Northern  Pac.  R.  Co.,  9 
Idaho  392. 

Illinois.  —  Sullivan  V.  Morrice,  109  111.  App. 
650;  Krzikowsky  v.  Sperring,  107  111.  App.  493; 
Belt  R.  Co.  v.  Banicki,  102  III.  App.  642;  Carl 
Corper  Brewing,  etc.,  Co.  v.  Huggins,  96  III. 
App.  144. 

Indi  ana.  —  Wabash  R.  Co.  v.  Linton,  26  Ind. 
App.  596;  Harrell  v.  Cleveland,  etc.,  R.  Co.,  27 
Ind.  App.  29. 

Iowa.  —  Reynolds  v.  Buck,  127  Iowa  601'; 
Williams  v.  Mineral  City  Park  Assoc.,  (Iowa 
1905)  102  N.  W.  Rep.  783;  Healy  v.  Patterson, 
123  Iowa  73. 

Maryland.  —  Hall  v.  Poole,  94  Md.  171. 

Massachusetts.  —  McCarthy  v.  Timmins,  [78 
Mass.  378,  86  Am.  St.  Rep.  490;  Perlstein  v. 
American  Express  Co.,  177  Mass.  530;  Ober- 
toni  v.  Boston,  etc.,  R.  Co.,  186  Mass.  481. 

Michigan.  —  Formal!  v.  Standard  Oil  Co.,  127 
Mich.  496,  8  Detroit  Leg.  N.  453  ;  Schulwitz  :>. 
Delta  Lumber  Co.,  126  Mich.  559. 

Missouri.  —  Athcrton  v.  Kansas  City  Coal, 
etc.,  Co.,  106  Mo.  App.  591. 
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I  4»i>.    2.  Wilful,  Wanton,  or  Malicious  Acts  of  Servant  —  a.  Acts  Within 
S<  OPE  OF  Kmi'I.oyment  —  (i)  In  General.  —  See  note  2. 
170.     Sec  notes  1,  2. 


Wetl)  Hampshire.  —  Turley  v.  Boston,  etc.,  R. 
Co..  70  N.  H.  348. 

Veto  York.  —  Clark  v.  Buckmobile  Co.,  107 
X.  Y.  App.  Div.  120;  Stewart  v.  Baruch,  103 
N.  Y.  App.  Div.  577;  Sandles  v.  Levenson,  78 
X.  Y.  App.  Div.  306,  affirmed  without  opinion 
176  N.  Y.  610;  Ray  v.  Keene,  19  N.  Y.  App. 
Div.  147,  affirmed  without  opinion  160  N.  Y. 
706. 

North  Carolina.  —  Palmer  v.  Winston-Salem 
R.,  etc.,  Co.,  131  N.  Car.  252,  citing  20  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  168  notes, 
169. 

Ohio.  —  Lima  R.  Co.  v.  Little,  67  Ohio  St.  91. 

Pennsylvania.  —  Guille  v.  Campbell,  200  Pa. 
St.  119,  86  Am.  St.  Rep.  705;  Arzt  v.  Lit,  198 
Pa.  St.  519;  Connor  v.  Pennsylvania  R.  Co., 
24  Pa.  Super.  Ct.  241  ;  Nicholas  v.  Keeling,  21 
Pa.  Super.  Ct.  181. 

Texas.  —  St.  Louis  Southwestern  R.  Co.  v. 
Mayfield,  35  Tex.  Civ.  App.  82. 

A  boy  about  six  years  of  age,  a  guest  of  the 
defendants  at  their  hotel,  wandered  out  of  the 
room  assigned  to  him,  and  into  a  room  in  which 
a  bell  boy  or  porter  of  the  defendants  was  en- 
gaged in  playing  a  harmonica  for  his  own 
amusement,  and  the  latter  accidentally  or  wil- 
fully shot  the  former  with  a  pistol.  It  was  held 
that  the  bell  boy  was  not  acting  within  the 
course  or  within  the  apparent  or  actual  scope 
of  his  employment  at  the  time  of  the  shooting, 
and  the  innkeepers  were  not  liable  for  the  in- 
jury he  inflicted.  Clancy  v.  Barker,  (C.  C.  A.) 
131  Fed.  Rep.  161. 

Liability  of  Husband  for  Wife's  Negligence.  — 
It  has  been  held  that  where  a  wife  is  engaged 
in  the  use  of  her  husband's  personal  property 
in  the  performance  of  her  duty  as  a  wife,  in 
domestic  service  for  herself  and  her  family, 
including  her  husband,  not  in  his  presence,  he 
is  not  liable  for  a  personal  injury  inflicted  by 
her,  not  by  his  direction,  but  by  her  trespass, 
through  her  negligent  use  of  such  property. 
Radke  v.  Schlundt,  30  Ind.  App.  213. 

Acts  of  Servant  Intrusted  with  Dangerous  In- 
strument. —  A  master  who  intrusts  the  custody 
and  control  of  a  dangerous  appliance  or  agency 
to  the  management  of  a  servant  will  not  be  per- 
mitted to  avoid  responsibility  for  injuries  in- 
flicted thereby  on  the  plea  that  the  servant  in 
the  particular  act  complained  of  was  acting 
outside  the  scope  of  his  employment.  Barmore 
v.  Vicksburg,  etc.,  R.  Co.,  85  Miss.  426. 

1  fiO.  2.  Modern  Rule  —  Master  Liable  for 
Wilful  cr  Malicious  Acts  of  Servant  —  Alabama. 
— -City  Delivery  Co.  v.  Henry,  139  Ala.  161. 

Georgia.  —  Southern  R.  Co.  v.  James,  118  Ga. 
-40,  citing  20  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  169;  Central  of  Georgia  R.  Co.  v. 
Brown,  113  Ga.  414,  84  Am.  St.  Rep.  250. 

Illinois.  —  Franklin  L.  Ins.  Co.  v.  People,  103 
111.  App.  554,  affirmed  200  111.  619;  Belt  R.  Co. 
v.  Banicki,  102  111.  App.  642;  Regan  v.  Reed, 
96  111.  App.  460. 

Massachusetts.  —  Aiken  v.  Holyoke  St.  R.  Co., 
184  Mass.  269. 


Minnesota.  —  Lesch  v.  Great  Northern  R.  Co., 
93  Minn.  435. 

Mississippi.  — ■  Yazoo,  etc.,  R.  Co.  v.  Martin, 
(Miss.  1901)  29  So.  Rep.  829. 

Missouri.  —  Overstreet  v.  Moser,  88  Mo.  App. 
72. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Kerr, 
(Neb.  1905)  104  N.  W.  Rep.  49.  See  Clancy  v. 
Barker,  (Neb.  1904)  98  N.  W.  Rep.  440,  affirmed 
on  rehearing  (Neb.  1905)  103  N.  W.  Rep.  446. 

New  Jersey.  —  Holler  v.  Ross,  68  N.  J.  L. 
324,  96  Am.  St.  Rep.  546,  citing  20  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  169. 

New  York.  —  Reed  v.  New  York,  etc.,  Gas 
Co.,  93  N.  Y.  App.  Div.  453 ;  McGrath  v. 
Michaels,  80  N.  Y.  App.  Div.  458 ;  Curley  v. 
Electric  Vehicle  Co.,  68  N.  Y.  App.  Div.  18; 
Griffith  v.  Friendly,  (Supm.  Ct.  Spec.  T.)  30 
Misc.  (N.  Y.)  393,  affirmed  without  opinion,  47 
N.  Y.  App.  Div.  635.  See  Kessler  v.  Deutsch, 
(Supm.  Ct.  App.  T.)  44  Misc.  (N.  Y.)  209. 

South  Carolina.  —  Reeves  v.  Southern  R.  Co., 
68  S.  Car.  89. 

Wisconsin.  —  Cobb  v.  Simon,  119  Wis.  597, 
100  Am.  St.  Rep.  909. 

See  Alsever  v.  Minneapolis,  etc.,  R.  Co.,  115 
Iowa  338  ;  Patterson  v.  Maysville,  etc.,  R.  Co., 
78  S.  W.  Rep.  870,  25  Ky.  L.  Rep.  1750. 

Liability  of  Master  Dependent  on  Negligence.  — 
Under  section  746  of  the  Revised  Code  of  Civil 
Procedure  of  South  Dakota,  giving  to  the  widow 
of  the  deceased  a  right  of  action  for  damages 
against  a  railroad  company  for  the  killing  of 
her  husband,  by  reason  of  the  neglect,  care- 
lessness, or  unskilfulness  of  the  corporation,  its 
agents,  servants,  and  employees,  it  seems  that 
a  railroad  company  is  not  liable  for  a  wanton 
and  reckless  act  of  a  servant  unless  it  can  be 
made  to  depend  upon  the  negligence  of  the 
company,  either  in  selecting  such  an  agent,  or 
in  retaining  him  after  having  notice  of  his 
vicious  character.  Bowen  v.  Illinois  Cent.  R. 
Co.,  (C.  C.  A.)  136  Fed.  Rep.  306. 

In  Louisiana. —  Under  the  Louisiana  Civil 
Code,  art.  2320,  the  responsibility  of  masters  is 
confined  to  damages  occasioned  by  their  ser- 
vants in  the  "  exercise  of  the  functions  in 
which  they  are  employed,"  and  they  are  not 
liable  for  collateral  torts  committed  by  servants 
while  attending  to  the  duties  of  their  employ- 
ment. Vara  v.  R.  M.  Quigley  Constr.  Co.,  114 
La.  261. 

170.  1.  Servant's  Belief  that  He  Acted  Within 
Scope  of  Employment  Immaterial.  — ■  Daniel  v. 

Atlantic  Coast  Line  R.  Co.,  136  N.  Car.  517. 

2.  Immaterial  that  Servant  Acted  Contrary  to 
Express  Orders  of  Master.  —  A  master  may  be 

held  responsible  for  the  acts  of  his  servant 
within  the  general  scope  of  his  employment 
while  engaged  in  the  master's  business,  even 
though  the  servant  may  have  disregarded  some 
particular  direction  of  the  master  in  respect  to 
the  manner  in  which  he  shall  discharge  his 
duties.  Kastner  v.  Long  Island  R.  Co.,  (Supm. 
Ct.  App.  Div.)  12  N.  Y.  Annot.  Cas.  77,  76  N. 
Y.  App.  Div.  323. 
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4,  5,  6. 


(2)  Trespass.  —  See  note  1. 

(4)  Assault  and  Battery.  — See  note  3. 
Servants  Retaking  Master's  Property.  —  See  note  I. 
Watchmen,  Detectives,  Etc.  —  See  note  2. 
Railroad  Companies.  —  See  note  4. 

(5)  False  Arrest  and  Imprisonment.  —  See  note  7. 

(6)  Malicious  Prosecution.  —  See  note  3. 

(7)  Libel.  —  See  note  4. 

(8)  Fraud.  —  See  note  5. 

b.  Acts  Outside  of  Scope  of  Employment. 


See  notes  1,  3, 


171.  1.  Trespass  by  Breaking  and  Entering 
Dwelling.  — ■  Reed  v.  New  York,  etc.,  Gas  Co., 
y3  N.  Y.  App.  Div.  453. 

Trees  Cut  by  Servant  to  Prevent  Obstruction  of 
Master's  Electric  Wires.  —  Van  Siclen  v.  Jamaica 
Electric  Light  Co.,  45  N.  Y.  App.  Div.  1, 
affirmed  without  opinion  168  N.  Y.  650. 

3.  Liability  of  Master  for  Assault  and  Battery 
by  Servant.  —  Brooks  v.  Jennings  County  Agri- 
cultural Joint-Stock  Assoc.,  35  Ind.  App.  221  ; 
Boyer  v.  Coxen,  .  92  Md.  366 ;  Overstreet  v. 
Moser,  88  Mo.  App.  72  ;  Hyman  v.  Tilton,  208 
Pa.  St.  641  ;  McFarlan  v.  Pennsylvania  R.  Co., 
199  Pa.  St.  408.  See  Memphis,  etc.,  Packet  Co. 
v.  Hill,  (C.  C.  A.)  122  Fed.  Rep.  246. 

172.  1.  Assault  by  Servant  Reclaiming 
Master's  Property.  —  Griffith  v.  Friendly,  (Supm. 
Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  393,  affirmed 
without  opinion  47  N.  Y.  App.  Div.  635. 

2.  Assaults  by  Watchmen,  Etc.  —  Letts  v. 
Hoboken  R.,  etc.,  Co.,  70  N.  J.  L.  358  ;  Magar 
v.  Hammond,  95  N.  Y.  App.  Div.  249. 

4.  Power  of  Conductor  to  Remove  Trespasser.  — 
Central  of  Georgia  R.  Co.  v.  Brown,  113  Ga. 
414,  84  Am.  St.  Rep.  250;  Chicago,  etc.,  R.  Co. 
v.  Kerr,  (Neb.  1905)  104  N.  W.  Rep.  49.  See 
McFarlan  v.  Pennsylvania  R.  Co.,  199  Pa.  St. 
408. 

173.  7.  Liability  of  Master  for  False  Impris- 
onment by  Servant.  —  Kastner  v.  Long  Island  R. 
Co.,  (Supm.  Ct.  App.  Div.)  12  N.  Y.  Annot. 
Cas.  77,  76  N.  Y.  App.  Div.  323. 

174.  3.  Liability  of  Master  for  Malicious 
Prosecution  by  Servant.  —  Ruth  v.  St.  Louis 
Transit  Co.,  98  Mo.  App.  1. 

4.  Liability  of  Master  for  Libel  by  Servant.  — 
See  Citizen's  L.  Assur.  Co.  v.  Brown,  (1904) 
A.  C.  423.  73  L.  J.  P.  C.  102,  90  L.  T.  N.  S. 
739- 

5.  Liability  of  Master  for  Fraud  of  Servant.  — 

Palo  Alto  Bank  v.  Pacific  Postal  Tel.  Cable  Co., 
103  Fed.  Rep.  841,  decided  under  California 
Civil  Code,  §  2338.  See  Franklin  L.  Ins.  Co. 
v.  People,  103  111.  App.  554,  affirmed  200  111. 
619. 

175.  1.  Master  Not  Liable  for  Wilful  and 
Malicious  Acts  of  Servant  Outside  of  Scope  of 
Employment  —  Indiana.  —  Wabash  R.  Co.  v. 
Linton,  26  Ind.  App.  596. 

Kentucky.  —  Mace  v.  Ashland  Coal,  etc.,  R. 
Co.,  1 18  Ky.  885;  Patterson  v.  Maysville,  etc., 
R.  Co.,  78  S.  W.  Rep.  870,  25  Ky.  L.  Rep.  1750; 
Louisville,  etc.,  R.  Co.  v.  Routt,  76  S.  W.  Rep. 
5 1 3.  25  Ky.  L.  Rep.  887. 

Massachusetts.  —  Berry  v.  Boston  El.  R.  Co., 
188  Mass.  536;  Brown  v.  Boston  Ice  Co.,  178 
Mass.  108,  86  Am,  St.  Rep.  469. 
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Mississippi.  —  Canton  Cotton  Warehouse  Co. 
v.  Pool,  78  Miss.  147,  84  Am.  St.  Rep.  620. 

Missouri.  —  Collette  v.  Rebori,  107  Mo.  App. 
711. 

New  Hampshire.  —  Turley  v.  Boston,  etc.,  R. 
Co.,  70  N.  H.  348- 

New  Jersey.  —  Evers  v.  Krouse,  70  N.  J.  L. 
653  ;  Holler  v.  Ross,  68  N.  J.  L.  324,  96  Am. 
St.  Rep.  546. 

Rhode  Island.  —  Benton  v.  James  Hill  Mfg. 
Co.,  26  R.  I.  192  ;  Sekator  v.  Lannon,  26  R.  I. 
125  ;  Paulton  v.  Keith,  23  R.  I.  164,  91  Am.  St. 
Rep.  624. 

South  Carolina. —  Davenport  V.  Charleston, 
etc.,  R.  Co.,  72  S.  Car.  205. 

Texas.  —  St.  Loute  Southwestern  R.  Co.  v. 
Mayfield,  35  Tex.  Civ.  App.  82. 

Wisconsin.  —  Cobb  v.  Simon,  124  Wis.  467, 
119  Wis.  597,  100  Am.  St.  Rep.  909. 

Apparent  Scope  of  Authority.  —  On  the  ground 
that  it-  is  the  actual  and  not  the  apparent  au- 
thority which  governs,  it  has  been  held  to  be 
error  to  instruct  a  jury  that  the  master  is  re- 
sponsible for  the  tortious  acts  of  the  agent 
when  committed  by  him  while  acting  within  the 
apparent  scope  of  his  authority.  McGrath  v. 
Michaels,  80  N.  Y.  App.  Div.  458. 

South  Dakota  Statute.  —  Under  sections  745 
and  746  of  the  Revised  Code  of  Civil  Procedure 
of  South  Dakota  a  railroad  company  is  liable 
for  a  wanton  and  wilful  act  of  a  servant  only 
when  the  servant's  act  is  done  in  and  about  the 
conduct  of  the  business  to  which  he  was  as- 
signed by  the  company.  Bowen  v.  Illinois  Cent. 
R.  Co.,  (C.  C.  A.)  136  Fed.  Rep.  306. 

3.  Fraud  of  Servant  Not  Acting  Within  Scope  of 
Employment.  —  Benton  v.  James  Hill  Mfg.  Co., 
26  R.  I.  192. 

4.  Malicious  Prosecution  by  Servant  Not  Acting 
Within  Scope  of  Employment.  —  Staton  v.  Mason. 
106  N.  Y.  App.  Div.  26  ;  Markley  v.  Snow,  207 
Pa.  St.  447. 

5.  False  Imprisonment,  etc.,  by  Servant  Not 
Acting  Within  Scope  of  Employment. — ■  Patterson 
V.  Maysville,  etc.,  R.  Co.,  78  S.  W.  Rep.  870, 
25  Ky.  L.  Rep.  1750;  McKay  v.  Hudson  River 
Line,  56  N.  Y.  App.  Div.  201  ;  Lubliner  v. 
Tiffany,  54  N.  Y.  App.  Div.  326;  Daniel  v. 
Atlantic  Coast  Line  R.  Co.,  136  N.  Car.  517; 
Cobb  v.  Simon,  124  Wis.  467,  119  Wis.  597, 
100  Am.  St.  Rep.  909. 

6.  Assaults  by  Servants  Not  Within  Scope  of 
Employment. —  Bowen  v.  Illinois  Cent.  R.  Co., 
(C.  C.  A.)  136  Fed.  Rep.  306,  decided  under 
sections  745  and  746  of  the  South  Dakota 
Revised  Code  of  Civil  Procedure ;  Rahmcl  v. 
Lehndorff,  142  Cal.  681,  100  Am,  St.  Rep.  154; 
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176. 
177. 

17S. 

See  notes 

180. 

note  2. 

notes  4,  8. 


4.  Criminal  Acts  of  Servant  —  Civil  Liability  of  Master.  —  See  notes  3,  4. 

5.  Acts  of  Assistant  Employed  by  Servant.  ■ —  See  note  2. 

6.  Acts  of  Servant  Who  Is  Also  Officer  of  the  Law.  —  See  note  3. 
8.  Acts  of  Servant  under  Both  General  and  Special  Employments.  — 

2,  3.  4- 

Driver  and  Team  Hired  to  Third  Person  —  Injuries  to  Third  Person.  —  See  note  5. 
10.  Intent  or  Motive  of  Servant  as  Affecting  Master's  Liability.  —  See 

12.  Evidence  in  Actions  for  Injuries  Caused  by  Acts  of  Servant.  —  See 


Belt  R.  Co.  v.  Banicki,  102  111.  App.  642;  Mis- 
souri Pac.  R.  Co.  v.  Divinney,  (Kan.  1902) 
69  Pac.  Rep.  351;  McDermott  v.  American 
ilrewing  Co.,  105  La.  124,  S3  Am.  St.  Rep. 
..25;  Brown  v.  Boston  Ice  Co.,  178  Mass.  108, 
86  Am.  St.  Rep.  469;  Collette  v.  Rebori,  107 
Mo.  App.  711  ;  Holler  v.  Ross,  68  N.  J.  L.  324, 
96  Am.  St.  Rep.  546 ;  Kessler  v.  Deutsch, 
(Supm.  Ct.  App.  T.)  44  Misc  (N.  Y.)  209; 
Kennedy  v.  White,  91  N.  Y.  App.  Div.  475 ; 
Palmer  v.  Winston-Salem  R.,  etc.,  Co.,  131  N. 
Car.  252;  Sekator  v.  Lannon,  26  R.  I.  125; 
Waaler  v.  Great  Northern  R.  Co.,  18  S.  Dak. 
420. 

Assault  Arising  Out  of  Personal  Quarrel.  — 

A  railroad  company  is  not  liable  for  damages 
resulting  from  an  assault  and  battery  inflicted 
by  its  station  agent  and  another  upon  a  third 
person,  when  it  appears  that  the  difficulty 
Which  gave  rise  to  the  beating  arose  out  of  a 
personal  quarrel,  and  that  the  agent,  so  far  as 
1  elated  to  his  participation  therein,  was  acting 
upon  his  individual  responsibility  and  not 
within  the  scope  of  the  business  of  his  agency 
as  an  employee  of  the  company.  Lynch  v. 
Florida  Cent.,  etc.,  R.  Co.,  113  Ga.  1105. 

I  76.  3.  Crimes  Outside  Scope  of  Employment. 
—  Bowen  v.  Illinois  Cent.  R.  Co.,  (C.  C.  A.) 
136  Fed.  Rep.  306. 

4.  Acts  Within  Scope  of  Employment. —  South- 
ern R.  Co.  v.  James,  118  Ga.  340,  citing  20  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  176. 

I  77.  2.  Liability  for  Acts  of  Person  Assisting 
Servant.  —  Foster  v.  Grand  Rapids  R.  Co., 
(Mich.  1905)  104  N.  W.  Rep.  380,  12  Detroit 
Leg.  X.  311.  See  Chicago  v.  O'Malley,  196  III. 
>97> 

3.  But  where  the  servant  at  the  time  of  the 
wrongful  act  was  acting  as  an  officer  of  the 
1-iw  and  not  as  the  defendant's  servant,  the  lat- 
•".t  cannot  be  held  liable.  Foster  v.  Grand 
i<apids  R.  Co.,  (Mich.  1905)  104  N.  W.  Rep. 
180,  12  Detroit  Leg.  N.  311  ;  Sharp  v.  Erie  R. 
Co.,  90  N.  Y.  App.  Div.  502. 

I7S.  2.  General  Employer  Not  Necessarily 
Besponsible.  —  See  Toledo,  etc.,  R.  Co.  v.  Hy- 
dell,  25  Ohio  Cir.  Ct.  579. 

S  r  vant  Loaned  or  Hired  Out  by  Master  With- 
out Retaining  Control. —  Consolidated  Fireworks 
Co.  v.  Koehl,  190  111.  145,  reversing  92  111.  App. 
8  ;  Howard  v.  Ludwig,  57  N.  Y.  App.  Div.  94, 
affirmed  171  N.  Y.  507;  O  Leary  v.  Muldoon,  56 
X.  Y.  App.  Div.  626. 

4.  Master  Retaining  Control  of  Servant  Loaned 
or  Hired  Out. — Waldock  v.  Winfield,  (1901)  2 
K.  B.  596,  85  L.  T.  N.  S.  202,  70  L.  J.  K.  B. 
925  ;  Consolidated  Fireworks  Co.  v.  Koehl,  206 
111.  283,  affirming  103  111.  App.  152;  Wright 
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Steam  Engine  Works  v.  Lawrence  Cement  Co., 
167  N.  Y.  440,  reversing  45  N.  Y.  App.  Div. 

629. 

Where  a  mover  of  safes,  upon  undertaking 
to  move  a  safe  for  the  owners  of  a  building 
from  one  floor  to  another,  stipulated  that  the 
owners  of  the  building  should  take  the  risk  of 
the  elevator  by  which  the  safe  was  to  be  moved, 
it  was  held  that  the  janitor  of  the  building, 
who  operated  the  elevator,  was  the  servant  of 
the  owners  with  respect  to  the  work  of  moving 
the  safe,  and  they  were  liable  to  an  employee 
of  the  safe-mover  for  injuries  sustained  by  him 
through  the  negligence  of  the  janitor.  Thayer 
v.  Checkley,  (C.  C.  A.)  127  Fed.  Rep.  556. 

5.  Owner  of  Team  Liable  for  Driver's  Negli- 
gence. —  But  compare  Baldwin  v.  Abraham,  57 
N.  Y.  App.  Div.  67,  affirmed  without  opinion  171 
N.  Y.  677. 

1§0.    2.  Intent  as  Affecting  Question  of  Scope 

of  Employment. — Cobb  v.  Simon,  119  Wis.  597, 
100  Am.  St.  Rep.  909. 

4.  Burden  of  Showing  Negligenec.  —  Obertoni 
v.  Boston,  etc.,  R.  Co.,  186  Mass.  481. 

Negligence  of  Master  in  Selection  of  Servant.  — 
The  presumption  of  law  exists  that  the  master 
has  exercised  due  care  and  circumspection  in 
the  selection  of  a  competent  servant,  and  the 
burden  rests  upon  him  who  asserts  the  negli- 
gence to  prove  affirmatively  not  only  the  fact 
of  incompetency,  but  the  want  of  due  care  by 
the  master  in  making  the  selection.  Bowen  v. 
Illinois  Cent.  R.  Co.,  (C.  C.  A.)  136  Fed.  Rep. 
306. 

Burden  of  Showing  Relation  of  Master  and  Ser- 
vant. —  The  plaintiff  must  show  that  the  re- 
lation of  master  and  servant  existed  between 
the  defendant  and  the  person  whose  negligence 
caused  the  injury.  De  Grazia  v.  Rudden, 
(Supm.  Ct.  App.  T.)  88  N.  Y.  Supp.  397. 

In  an  action  against  a  railroad  company  for 
the  wrongful  acts  of  its  employees,  it  must  be 
shown  that  the  person  committing  the  injury 
was  the  employee  of  the  company ;  and  the 
difficulty  of  making  the  proof  cannot  obviate  the 
necessity  of  doing  so,  although  it  may  permit  of 
slighter  evidence  than  otherwise  might  be  re- 
rmired.  Axtell  v.  Northern  Pac.  R.  Co.,  9 
Idaho  392. 

Burden  of  Proving  Scope  of  Servant's  Authority. 

—  It  has  been  held  that  in  order  to  recover 
against  the  master  for  the  act  of  his  servant, 
the  plaintiff  must  show  that  the  servant  acted 
within  the  general  scope  of  his  authority.  Kess- 
ler v.  Deutsch,  (Supm.  Ct.  App.  T.)  44  Misc. 
(N.  Y.)  209. 

Question  Whether  Servant  Acted  Within  Scope 
of  Employment  for  the  Jury. —  It  has  been  held 
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1 80.  13.  What  Constitutes  Relation  of  Master  and  Servant  —  Selection  and 
Control.  —  See  note  io. 

181.  See  note  I. 

Contract  of  Employment  Not  Indispensable.  —  See  notes  2,  3- 
The  Mode  of  Payment.  —  See  note  5. 

XXX.  Interruption  of  Relation  of  Master  and  Servant  by 
Third  Person  —  1.  In  General.  —  See  note  6. 

182.  2.  Statutory  Provisions  —  Purpose  of  Enactments.  —  See  notes  I,  2. 
Knowledge  of  Relation.  —  See  notes  9,  IO. 

183.  Contracts  of  Minors.  —  See  note  6. 


that  the  question  whether  the  servant  acted 
within  the  scope  of  his  employment  is  for  the 
jury.    Collins  v.  Butler,  179  N.  Y.  156. 

1§0.     8.  Incompetency    of    Servant.  —  The 

incompetency  of  a  servant  cannot  be  shown  by  a 
single  act  of  carelessness  or  recklessness  after 
the  contract  of  employment.  Bowen  v.  Illinois 
Cent.  R.  Co.,  (C.  C.  A.)  136  Fed.  Rep.  306. 

10.  Power  of  Control  Essential  to  Liability.  — 
Brady  v.  Chicago,  etc.,  R.  Co.,  (C.  C.  A.)  114 
Fed.  Rep.  100;  The  Slingsby,  (C.  C.  A.)  120 
Fed.  Rep.  748,  affirming  116  Fed.  Rep.  227, 
holding  that  a  winchman  in  the  general  employ 
of  a  vessel  was  not  a  servant  of  a  firm  of 
stevedores  that  was  engaged  in  unloading  the 
vessel  ;  Stewart  v.  California  Imp.  Co.,  131  Cal. 
125;  Driscoll  v.  Towle,  181  Mass.  416;  New 
Omaha  Thomson  Houston  Electric  Light  Co.  v. 
Anderson,  (Neb.  1905)  102  N.  W.  Rep.  89; 
Moore  v.  Stainton,  80  N.  Y.  App.  Div.  295, 
affirmed  without  opinion  177  N.  Y.  581  ;  Connor 
v.  Koch,  63  N.  Y.  App.  Div.  257  ;  Stajakowski 
v.  New  York  Cent.,  etc.,  R.  Co.,  63  N.  Y.  App. 
Div.  532 ;  Cleveland,  etc.,  R.  Co.  v.  Marsh,  63 
Ohio  St.  236  ;  Paddock  v.  Toledo,  etc.,  R.  Co., 
11  Ohio  Cir.  Dec.  789,  21  Ohio  Cir.  Ct.  626; 
Swack.hamer  v.  Johnson,  39  Oregon  383  ;  Con- 
nor v.  Pennsylvania  R.  Co.,  24  Pa.  Super.  Ct. 
241  ;  Nicholas  v.  Keeling,  21  Pa.  Super.  Ct.  181. 

It  has  been  held  that  the  true  test  in  deter- 
mining whether  the  doctrine  of  respondeat  su- 
perior applies  in  any  case  is,  does  the  person 
holding  the  position  of  master  have,  for  the 
time  being,  or  is  it  his  duty  to  assume,  control 
over  the  servant  in  respect  to  the  performance 
of  his  duties?  If  such  right  or  duty  of  con- 
trol exists,  the  doctrine  applies  ;  otherwise  not. 
The  right  to  employ  and  discharge  the  servant 
is  an  clement  tending  to  show  a  right  of  con- 
trol, but  is  not  conclusive  or  indispensably 
necessary  ;  the  ultimate  test  being  the  right  or 
duty  to  control.  Roe  v.  Winston,  86  Minn.  77, 
citing  20  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.)  178. 

'  Liability  of  Corporation  for  Acts  of  Tenants.  — 

It  has  been  held  that  a  corporation  is  not  liable 
under  the  Arkansas  statute  (Sand.  &  H.  Dig., 
,  5  4792)  for  the  acts  of  its  tenants  in  employ- 
ing the  servants  of  another  before  the  expira- 
tion of  their  contracts  where  the  corporation 
has  no  control  over  the  tenants.  Sunnyside  Co. 
v.  Read,  71  Ark.  59. 

Evidence  of  Existence  of  Relation.  —  If  a  man 
is  seen  operating  the  machinery  of  a  carrier, 
this  fact,  unexplained,  is  sufficient  to  justify 
the  conclusion  that  he  is  acting  as  a  servant 
of  the  carrier,  if  there  is  nothing  in  the  manner 
or  circumstances  of  the  occurrence  to  negative 
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the  conclusion.  Wilson  v.  Alexander,  115  Tenn. 
125. 

181.  1.  Ratification  Necessary  in  Absence  of 
Power  of  Control.  —  Long  v.  Richmond,  68  N. 
Y.  App.  Div.  466,  affirmed  without  opinion  175 
N.  Y.  495.  See  Walsh  v.  Riesenberg,  94  N.  Y. 
App.  Div.  466. 

Liability  of  Nominal  Partner  for  Acts  of  Servant 
of  Firm.  —  Brudi  v.  Luhrman,  26  Ind.  App.  221. 

Relation  of  Master  and  Servant  a  Question  of 
Fact.  —  It  has  been  held  that  when  there  is 
any  real  question,  under  the  testimony,  as  to 
whether  the  relation  of  master  and  servant  did 
exist  between  the  negligent  servant  and  the  one 
sought  to  be  held  as  master,  as  to  the  particular 
service  in  which  the  injury  was  sustained,  it 
should  be  submitted  to  the  jury.  Sacker  v.  Wad- 
dell,  98  Md.  43. 

2.  Liability  in  Absence  of  Contract  of  Employ- 
ment. —  Klages  v.  Gillette-Herzog  Mfg.  Co.,  86 
Minn.  458. 

3.  Servant  in  General  Employment  of  Another. — 

See  Ray  v.  Jones,  etc.,  Co.,  92  Minn.  101. 

5.  Mode  of  Payment e  Not  Conclusive.  —  One 
person  may  be  the  agent  of  another  even  though 
he  receives  commissions  instead  of  being  paid 
a  fixed  salary.  Riggs  v.  Standard  Oil  Co.,  130 
Fed.  Rep.  199. 

6.  Conspiracy  to  Procure  Discharge  of  Servant. 

—  Hines  v.  Whitehead,  124  Iowa  262. 

182.  1.  Statutes.  —  Triplett  v.  State,  80 
Miss.  379. 

Georgia  Statute.  —  An  essential  element  of  the 
offense  defined  in  section  122  of  the  Georgia 
Penal  Code  is  enticing,  persuading,  or  decoying 
the  servant  of  another  to  leave  his  employer 
during  his  term  of  service,  and  proof  of  such 
facts  as  establish  that  the  accused  did  one  of 
these  things  is  essential  to  sustain  a  conviction 
of  the  oftense  therein  defined.  Hence  a  con- 
viction under  this  section  cannot  lawfully  stand 
where  the  evidence  in  this  regard  shows  no 
more  than  that  the  servant  left  the  place  of  his 
employment  in  company  with  the  accused. 
Broughton  v.  State,  114  Ga.  34. 

2.  McAllister  v.  State,  122  Ga.  744.  See 
State  v.  Aye,  63  S.  Car.  458. 

9.  McAllister  v.  State,  122  Ga.  744;  Kline 
v.  Eubanks,  109  La.  241. 

10.  Breach  of  Contract  Before  Entering  Service. 

—  It  has  been  held  that  the  North  Carolina  stat- 
ute does  not  subject  to  liability  persons  who 
induce  servants  to  break  their  contracts  as 
laborers  with  their  employers  before  entering 
into  such  service.  Scars  v.  Whitaker,  136  N. 
Car.  37. 

183.  6.  Contracts  of  Minors.  —  State  v. 
Richardson,  86  Miss.  439. 
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184.    XXXI.  Injuries  to  Servant  by  Third  Person  —  1.  Rights  of 

Muster      Death  of  Servant.  — -  See  note  5. 

I  85.  XXXII.  Offenses  Committed  by  Master  and  Servant  Against 
Each  Other  3.  Obtaining  Money  or  Other  Property  Fraudulently  by  Means  of 
Contract  of  Employment.  —  See  notes  6,  8,  II. 

I8<».    XXXIII.  Statutory  Liens  of  Laborers  and  Other  Servants  — 

2.  Who  Are  Entitled  to  Lien  —  a.  Laborers  —  (1)  Who  Are  Laborers.  —  See 
notes  6,  15. 

Other  Employees.  —  See  note  6. 
What  Property  Is  Subject  to  Lien.  —  See  note  7. 
Labor  or  Services  for  Which  Lien  Is  Given.  —  See  note  14. 
Amount  for  Which  Lien  May  Be  Claimed  —  b.  Interest  Not 


1  87.  />. 

188.  3. 

4. 

189.  5. 

Included.  —  See  note  4. 
191.    7.  Enforcement 

note  2. 

8.  Priorities.  — 
I  9*2.    9.  Assignment.  —  See  note  3. 

1§4.  5.  Death  of  Servant. —  Callaghan  v. 
Lake  Hopatcong  Ice  Co.,  69  N.  J.  L.  103,  quot- 
ing 20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
184. 

185.  6.  Under  the  Alabama  statute,  unless 
the  money  or  other  personal  property  is  ob- 
tained from  the  employer,  the  offense  denounced 
by  the  statute  has  not  been  committed  ;  it  is  not 
sufficient  that  the  money  or  property  belongs 
to  the  employer.    Hilliard  v.  State,  137  Ala.  89. 

8.  Facts  Essential  to  Conviction.  —  See  Glenn 
v.  State,  123  Ga.  585. 

11.  Glenn  v.  State,  123  Ga.  585. 

186.  6.  Laborer  Defined.  —  It  has  been  held 
that  persons  having  contracts  with  a  sugar 
manufacturing  company  to  weigh  and  load  cane 
on  railroad  cars  for  transportation  and  delivery 
to  the  refinery,  the  scale,  derricks,  and  ma- 
chinery used  for  weighing  and  loading  being 
furnished  by  the  company,  the  contractors  op- 
erating them  with  laborers  employed  and  paid 
by  them,  were  independent  contractors,  and 
were  not  workmen  and  laborers  employed  in 
working  the  plantations  of  the  company  whose 
wages,  under  the  laws  of  Louisiana,  would 
have  a  special  privilege  on  the  crop.  Fortier  v. 
Delgado,  (C.  C.  A.)  122  Fed.  Rep.  604. 

Bartender.  —  It  has  been  held  that  a  bar- 
tender, whose  duties  are  mainly  manual,  and 
who  is  also  required  to  keep  books  as  a  part 
of  his  duties,  is  a  laborer  within  the  meaning 
of  the  law  creating  a  Hen  in  favor  of  laborers, 
for  their  labor,  upon  the  property  of  their  em- 
ployers.   Lowenstein  v.  Meyer,  114  Ga.  709. 

15.  Superintendent  of  Mill  Not  a  Laborer.  — 
Moore  v.  American  Indust.  Co.,  138  N.  Car.  304. 

187.  6.  Clerks,  Secretaries,  or  Agents. —  It 
has  been  held  that  persons  having  contracts 
with  a  sugar  manufacturing  company  to  weigh 
and  load  cane  on  railroad  cars  for  transporta- 
tion and  delivery  to  the  refinery,  the  scale,  der- 
ricks and  machinery  used  for  weighing  and  load- 
ing being  furnished  by  the  company,  the  con- 
tractors operating  them  with  laborers  employed 
and  paid  by  them,  were  not  clerks,  secretaries, 
or  agents,  whose  salaries  are  privileged  under 
the  laws  of  Louisiana,  as  to  both  the  moveables 
and  immovables  of  the  debtor.  Fortier  y,  Del- 
gado, (C.  C.  A.)  122  Fed.  Rep.  604, 
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of  Lien  —  a.  Method  of  Enforcement.  —  See 
See  note  4. 


Under  the  Florida  statute  (Fla.  Rev.  Stat., 
§  173").  providing  for  liens  in  favor  of  book- 
keepers, clerks,  agents,  porters,  and  other  em- 
ployees of  merchants  and  transportation  com- 
panies and  other  corporations,  it  has  been  held 
that  a  bookkeeper  of  a  corporation  conducting 
a  saw-mill  business,  and  another  employee, 
whose  duty  it  was  to  keep  a  record  of  the  time 
of  the  employees  and  to  attend  to  a  com- 
missary run  in  connection  with  such  mill,  and 
another  employee,  who  was  under  contract  to 
haul  logs  to  the  mill  at  the  wages  of  five  dollars 
per  day,  using  his  own  team  in  so  doing,  were 
all  entitled  to  a  lien  for  their  wages  on  the 
lumber  produced  by  such  mill.  St.  Augustine 
First  Nat.  Bank  v.  Kirkby,  43  Fla.  376. 

188.  7.  See  Pugh  v.  Baker,  127  N.  Car.  2. 
14.  Georgia  Statute. —  The  general  lien  given 

to  laborers  by  Civ.  Code  Ga.,  §  2792,  upon  all 
property  of  their  employers,  and  the  special  lien 
on  the  products  of  their  labor,  given  by  Civ. 
Code  Ga.,  §  2793,  arise  only  for  the  work  done. 
Hence  when  a  contract  between  an  employer 
and  an  employee  provides  for  the  labor  of  the 
latter  as  well  as  for  the  use  of  his  property, 
the  employee  is  entitled  to  a  laborers  lien  only 
for  the  work  done,  and  not  for  the  hire  of  his 
property.    Cox  v.  Cagle,  112  Ga.  157. 

189.  4.  Compare  Sandberg  v.  Victor  Gold, 
etc.,  Min.  Co.,  24  Utah  1. 

191.  2.  Prerequisites  to  Right  to  Enforce 
Lien  Against  Real  Estate. —  Overholt  v.  Old  Do- 
minion Mfg.  Co.,  98  Va.  654,  2  Va.  Sup.  Ct.  549. 

4.  Arkansas. —  Sheeks  Stephens  Store  Co.  v. 
Richardson.  (Ark.  1905)  83  S.  W.  Rep.  983. 

Georgia. —  By  Ga.  Civ.  Code,  §§  2792,  2793, 
liens  of  laborers  have  priority  of  mortgages 
given  to  secure  the  payment  of  purchase  money, 
and  all  other  liens  except  those  specially  pro- 
vided for  and  expressly  declared  by  law  to  be 
superior.    Bradley  v.  Cassels,  117  Ga.  517. 

Indiana. —  Small  Hammes,  156  Ind.  556; 
McDaniel  v.  Osborn,  (Ind.  App.  1904)  72  N.  E. 
Rep.  60  r. 

Ohio. —  In  re  Hobelman,  5  Ohio  Dec.  403, 
7  Ohio  N.  P.  661. 

192.  3.  Lien  Assignable. — Clark  v.  Brown, 
[41  Cal.  9,;.  See  Pere  Marquette  R.  Co.  v. 
Baertz,  (Ind,  App.  1905)  74  N,  E,  Rep.  51. 


